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Docket No. EP 728 

 
POLICY STATEMENT ON IMPLEMENTING INTERCITY PASSENGER TRAIN ON-TIME 

PERFORMANCE AND PREFERENCE PROVISIONS 
OF 49 U.S.C. § 24308(c) AND (f) 

 
 

COMMENTS OF THE NATIONAL RAILROAD PASSENGER CORPORATION 
 

 The National Railroad Passenger Corporation (“Amtrak”) submits these comments in 

response to the Board’s December 28, 2015 Decision in Docket No. EP 728, “Policy Statement 

on Implementing Intercity Passenger Train On-Time Performance and Preference Provisions” of 

49 U.S.C. § 24308(c) and (f) (the “Proposed Policy Statement”). 

 
I. Introduction 
 

   The Board’s Proposed Policy Statement, which sets forth (at p. 3) 

“guidance…regarding the Board’s interpretation” of Amtrak’s right to preference – a right 

established over 40 years ago by federal statute --  ignores the clear, plain and unambiguous 

words of the statute, and substitutes instead a balancing test that looks to overall network 

efficiency;  mitigating factors; policies, practices and procedures; contractual provisions; 

statistics, econometrics, and modeling; and a host of other factors.  The one thing missing is what 

Amtrak trains are entitled to under the plain language of the statute itself: the right to be 

accorded by host railroad dispatchers “preference over freight transportation in using a rail line, 

junction, or crossing…”49 U.S.C. § 24308(c) .   

 The Proposed Policy Statement should be withdrawn, for either of two independent and 

sufficient reasons:  First, the Proposed Policy Statement is procedurally defective.  It makes 

pronouncements that are binding on the public, but was not issued through notice and comment 

rulemaking as required by the Administrative Procedure Act.  Second, as a substantive matter the 
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Proposed Policy Statement ignores the plain and unequivocal language of Amtrak’s statutory 

right to preference, creates a new definition that eviscerates the right to preference, and draws 

broad, erroneous conclusions about relevant evidence based on that fundamental 

misinterpretation. 

 The language of 49 U.S.C. § 24308(c) is clear and unambiguous.  Amtrak trains are 

entitled to preference over freight transportation except in an emergency.  Any deviation from 

this clear and plainly-stated obligation requires the host railroad to apply for relief  from its 

statutory obligation, and to sustain its burden of proving that granting preference to Amtrak 

trains would materially lessen the quality of freight transportation to shippers.  There are no other 

exceptions, mitigating factors, balancing tests, or other qualifications in the statutory language 

itself or implied in the legislative history.  The statute does not (a) afford the host railroad the 

right to grant itself preference relief unilaterally, (b) permit the host railroad to avoid the burden 

of proving  that preference would materially lessen the quality of freight transportation, or (c) 

permit a host to escape responsibility for having failed to provide preference by demonstrating 

“mitigating factors” after the fact.  Any policy which proposes these additional requirements and 

qualifications is not interpreting – but, rather, is impermissibly rewriting -- federal law.   

  The Board’s proposed reinterpretation of the preference law is unsupported by any 

precedent, and indeed is contrary to the interpretations accorded to Amtrak’s preference right by 

the Department of Justice when it brought suit to enforce Amtrak’s rights against a host railroad; 

by the Interstate Commerce Commission in its Adequacy of Service regulations; and by the 

Department of Transportation in its regulations governing host railroad preference relief 

applications for which it was responsible until that authority was shifted to the Board.  The 
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Proposed Policy Statement does not acknowledge any of these prior interpretations, attempt to 

distinguish them, or provide any reasoning for why they should be ignored. 

 Nor can the Board’s proposed reinterpretation of the meaning of “preference” be justified 

by any change in conditions in the rail industry since the preference law was first passed in 1973.  

Even assuming that the Board were empowered to reinterpret federal law to account for changed 

conditions, Congress specifically reaffirmed its commitment to Amtrak’s right to preference as 

late as 2008, when it first, significantly amended portions of 49 U.S.C. § 24308 without change 

to the definition of preference in subsection (c), and second, granted Amtrak the right to an 

investigation of, among other things, preference violations when the on-time performance of 

Amtrak trains falls below 80 percent, thus adding to the already-existing right of the Attorney 

General to enforce Amtrak’s right of preference under 49 U.S.C. § 24103(a).   Moreover, the 

preference law includes a “relief” procedure to allow host railroads to object if providing 

preference would materially lessen the quality of freight transportation to shippers.   Had 

Congress also wanted to add a “balancing test” or “overall network efficiency” test or “changed 

circumstance” test to the preference statute or to PRIIA it could have; but notably, it gave the 

Board jurisdiction to award damages for violation of the preference statute as written. 

 Amtrak’s statutory right to preference is the clear expression of Congress’s intent to 

safeguard the viability of passenger service as part of the national transportation system and 

economy, by granting Amtrak a concrete and enforceable right to preference over freight traffic 

in using any rail line, crossing, or junction.  As recently as 2008, Congress created a new avenue 

for preference enforcement through section 24308(f) investigations in order to enhance that right, 

not to weaken it.  The Board, by redefining preference and creating exceptions to that right to 

“promote efficient passenger service” or “minimize total delays,” is substituting its own 
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judgment for that of Congress, which concluded that preference was in fact the means by which 

host railroads must promote efficient passenger service and minimize total delays.  If the 

Proposed Policy Statement were adopted as written, it could effectively render the statutory right 

to preference a nullity. 

 In Section II below, Amtrak explains that the Proposed Policy Statement is procedurally 

invalid because it makes pronouncements that are binding on the public and yet was not 

promulgated through notice and comment rulemaking.  In Section III below, Amtrak shows that 

the Board erroneously interpreted the preference law and that the entire Proposed Policy 

Statement – including the discussion of the types of evidence relevant to preference violations in 

the context of a § 24308(f)  investigation – is tainted by that error.  For either or both of these 

reasons, the Proposed Policy Statement should be withdrawn. 

 

II. The Proposed Policy Statement Is Procedurally Invalid Because It Is Binding On 
The Public And Was Not Promulgated Through Notice And Comment Rulemaking. 

 
 The Proposed Policy Statement makes pronouncements that are binding on the public and 

yet it was not promulgated through notice and comment rulemaking under 5 U.S.C. § 553.1  

Therefore, if issued in final as the Board contemplates, it would be invalid under the 

Administrative Procedure Act.  

  “[A] document will have a practical binding effect before it is actually applied if the 

affected private parties are reasonably led to believe that failure to conform will bring adverse 

consequences.” Gen. Elec. Co. v. Environmental Protection Agency, 290 F.3d 377, 383 (D.C. 

Cir. 2002)(quoting Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, 

                                                            
1 Agency policy statements are excluded from the notice and comment rulemaking requirements, 5 U.S.C. § 
553(b)(A)-(B), but only when they are not binding on the agency or the public.  McLouth Steel Prods. Corp. v. 
Thomas, 838 F.2d 1317, 1320 (D.C. Cir. 1988).  Although the Proposed Policy Statement does not bind the Board, it 
does bind the public. 
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Manuals, and the Like--Should Federal Agencies Use Them to Bind the Public?, 41 DUKE L.J. 

1311, 1355 (1992). 

 The Proposed Policy Statement contains the Board’s view of preference: 

Currently, we do not view the preference requirement as absolute. In other 
words, a host rail carrier need not resolve every individual dispatching 
decision between freight and passenger movements in favor of the 
passenger train. Under this view of preference, the Board would take a 
systemic, global approach in determining whether a host carrier has 
granted the intercity passenger trains preference. 
 

Proposed Policy Statement at 3.  The Board explains that “[u]nder this view of preference, 

parties to § 24308(f) proceedings should focus their evidence and arguments on whether or not a 

host carrier made identifiable, consistent efforts to minimize total delays for intercity passenger 

train movements…”  Proposed Policy Statement at 4.2 

 The Proposed Policy Statement says parties in investigations are “still free to present any 

arguments or evidence they could have presented before the Board issued this policy statement,” 

id., and the Board might change or refine its view of preference.3  However, unless the Board 

reverses its current “systemic, global approach” to preference, a party would be taking a 

significant risk if it did not focus on evidence and arguments consistent with the Board’s stated 

view.  The imperative to focus on systemic/global evidence and arguments is what makes the 

Proposed Policy Statement practically binding on private parties notwithstanding the option to 

include additional or different evidence.4  In other words, a party to an investigation is 

“reasonably led to believe that failure to conform” in its evidentiary submission and arguments to 

                                                            
2 “Evidence regarding delay attribution should be directed toward comprehensively analyzing the delays affecting 
the service in question.”  Proposed Policy Statement at 6. 
3 The Board is providing “preliminary guidance merely as a potential starting point for parties to consider when 
developing evidence for section 24308(f) proceedings, recognizing that the fact-specific nature of section 24308(c) 
preference issues means that the Board’s approach to such issues will likely be refined in individual section 24308(f) 
proceedings.”  Proposed Policy Statement at 3. 
4 Based on the Board’s description of the evidence it contemplates, parties in a section 24308(f) investigation would 
be required to spend considerable time and money in preparation of systemic/global preference evidence. See 
Proposed Policy Statement at 4. 



6 

the systemic/global approach to preference espoused by the Board “will bring adverse 

consequences.”  See Gen. Elec. Co. v. Environmental Protection Agency, 290 F.3d at 383. 

 The Board should withdraw the Proposed Policy Statement because issuing it in final 

would, among other things, be “without observance of procedure required by law.”  5 U.S.C. § 

706(2)(D). 

 

III. The Proposed Policy Statement Is Substantively Invalid Because it is Entirely Based 
On, and Tainted By, a Fundamental Misinterpretation of the Preference Law. 

 
 The Board -- ignoring the plain language of the statute and clear expressions of 

Congressional intent -- has misread the preference statute.  The mistaken definition that the 

Board adopts taints all of the evidentiary and other guidance that flows from that mistake.  The 

Proposed Policy Statement therefore cannot be salvaged and should be withdrawn in its entirety. 

 First, the Board’s approach to preference is a direct contradiction of the plain and 

unambiguous language of the statute.  It is beyond the Board’s authority to act as a legislative 

body.  Except for (1) the emergency exception and (2) situations where a host railroad has filed a 

preference relief application and the Board has granted relief and established the rights of the 

host railroad and Amtrak, there are no factors or circumstances that the Board lawfully could 

find to be “an appropriate mitigating factor” (see Proposed Policy Statement at 7) for a host 

railroad failing to provide preference. 

 Second, the Proposed Policy Statement conflates the statutory definition of preference 

with the separate statutory preference relief procedure.  The Board’s confused and erroneous  

interpretation of § 24308(c) conflicts with the plain and unambiguous language of the statute, as 

well as (1) Congressional intent expressed in the legislative history of the Amtrak Improvement 

Act of 1973, (2) ICC precedent regarding the statutory preference relief procedure, (3) the 
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Federal Railroad Administration’s (“FRA”) regulations implementing the statutory preference 

relief procedure, and (4) the interpretation of the DOJ in the preference enforcement action 

brought in 1979 against the Southern Pacific Transportation Company regarding Amtrak’s 

Sunset Limited route.  When properly construed, the preference relief procedure ensures that host 

railroads have an avenue to secure relief from preference if they can demonstrate that providing 

it would materially lessen the quality of freight service provided to shippers; no other mechanism 

exists in the law for “relief from” or “mitigation of” preference. 

 Third, the Board’s fundamental misinterpretation of the preference law taints all of the 

evidentiary conclusions and other guidance in the Proposed Policy Statement. 

A. The Preference Law – Its Purpose, History, and Plain Meaning. 
 
 The preference law provides, in its entirety: 

 
Preference Over Freight Transportation.  Except in an emergency, 
intercity and commuter rail passenger transportation provided by or for 
Amtrak has preference over freight transportation in using a rail line, 
junction, or crossing unless the Board orders otherwise under this 
subsection. A rail carrier affected by this subsection may apply to the 
Board for relief. If the Board, after an opportunity for a hearing under 
section 553 of title 5, decides that preference for intercity and commuter 
rail passenger transportation materially will lessen the quality of freight 
transportation provided to shippers, the Board shall establish the rights of 
the carrier and Amtrak on reasonable terms. 
 

49 U.S.C. § 24308(c) (emphasis added). 

 Although this statute was not enacted until 1973 – three years after Amtrak was brought 

into existence -- the concept of preference for passenger transportation existed long before 

Amtrak’s inception, as a voluntary policy established by the freight railroads themselves for their 

own passenger service.  From the inception of Amtrak passenger service, Congress expected that 

priority accorded to passenger trains should continue.  Indeed, in a 1971 hearing to address 
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Amtrak performance, the presidents of four host railroads affirmed to Congress their 

commitment to voluntarily provide Amtrak passenger trains with “priority” or “preference” over 

freight trains.5 

 However, once relieved of the obligation to physically operate passenger trains, many 

railroads began to sidetrack Amtrak passenger trains to allow what they considered to be a more 

efficient flow of freight train traffic.  As a result, the average performance of long distance trains 

plummeted from over 70% in 1972 to 35% in 1973.  Hearings on H.R. 8351 before the 

Subcomm. on Transp. and Aeronautics of the House Comm. On Interstate and Foreign 

Commerce, 93rd Cong., 1st Sess., at 29-32.  In response, Congress enacted into law an obligation 

for the freight railroads to grant Amtrak trains preference over freight traffic on any rail line, 

crossing or junction, 45 U.S.C. § 562(e), the predecessor to the preference language now 

codified at 49 U.S.C. § 24308(c).  

 The Interstate Commerce Commission (“ICC”) was also aware of the almost immediate 

failure of freight railroads to accord Amtrak passenger trains preference once they were no 

longer operating those trains themselves, and independently attempted to correct the poor on-

time performance that resulted.  In 1971 the ICC, under authority of the Rail Passenger Service 

Act of 1970,6 proposed a regulation providing: 

Schedules shall be designed so as to provide expeditious service and the 
sidetracking of passenger trains for freight trains shall not be permitted except in 
[an] emergency. 
 

                                                            
5 For example, John S. Reed, the President of the Santa Fe Railway, told Congress in a statement, “this railroad 
company traditionally has given passenger train operations preference over freight service and would continue to 
afford Amtrak trains such priority.”  Review and Refunding of Rail Passenger Service Act: Before the Subcomm. on 
Transp. and Aeronautics of the H. Comm. on Interstate and Foreign Commerce.  92nd Cong. 1, H.R. Rep. 92-54, pt. 
2 at 651, 677, 670, 676, 687, 692 (Dec. 7, 1971) (Statement of John S. Reed, President, Santa Fe Railway). 
6 Rail Passenger Service Act of 1970, Pub. L. 91-518, 84 Stat. 1327, 1339-40 (1970). 
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Adequacy of Intercity Rail Passenger Service Notice of Proposed Rulemaking, 36 Fed. Reg. 

23636, 23638 (to be codified at 49 C.F.R. § 1124.3)(proposed Dec. 3, 1971). In 1973 the ICC 

noted the reasoning behind its no-sidetracking rule: 

A cause of slow schedules and poor on-time performance is the failure of carriers 
in recent years to give passenger trains priority over freight trains.  “Side-
tracking” is built into a schedule, yet it seems to be done more often than really 
necessary.  Even where a passenger train is initially given priority, if it is at all 
late, it may lose this priority and be side-tacked time and again for freight trains.  
In this way, late passenger trains get later and disgruntled travelers arrive too late 
after scheduled arrival time, having had to “follow a freight in.” 

 
Adequacy of Intercity Rail Passenger Service, Ex Parte No. 277(Sub-No. 1), 344 ICC 758, 779 

(Decided Dec. 7, 1973).  

 The other agencies which have, or have had, authority to enforce the preference statute 

are the Department of Justice (“DOJ”), which can bring actions against freight operators to 

enjoin violations of the preference law;7 the Department of Transportation, which was charged in 

the preference statute with hearing freight railroad applications for relief from their preference 

obligations; and the Board, which, since the passage of Passenger Rail Investment and 

Improvement Act (“PRIIA”) in 2008, has taken over the role of the Department of 

Transportation in hearing freight railroad relief applications, and is charged with investigating 

poor on-time performance of Amtrak trains on host railroad lines, under PRIIA 213.8 

 

  

                                                            
7 See former 45 U.S.C. § 547(a) and 49 U.S.C. § 24103(a). 
8 The Proposed Policy Statement incorrectly states that authority to enforce the preference “resided with the 
Secretary of Transportation” and that PRIIA “shifted enforcement of the preference requirement to the Board.” 
Proposed Policy Statement at 2.  The Secretary of Transportation had authority over host railroad preference relief 
applications until enactment of PRIIA, but has never had preference enforcement power.  PRIIA gave the Board 
authority to award damages against a host railroad if (among other things) it finds that delays investigated under 
section 24308(f) are attributable to a host railroad’s failure to provide preference to Amtrak.  Authority to bring 
actions in federal court to enjoin violations of the statute remains with the DOJ.  49 U.S.C. § 24103(a). 
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B. The Proposed Policy Statement Impermissibly Construes The Definition Of 
Preference. 

 
The Proposed Policy Statement impermissibly construes the definition of preference 

because it ignores the plain and unambiguous meaning of the phrase “in using a rail line, 

junction or crossing” and substitutes a “systemic, global” definition of preference. 

Absent an emergency and assuming the Board has not granted a host railroad’s 

preference relief application, Amtrak has preference over freight transportation “in using a rail 

line, junction, or crossing.”  49 U.S.C. § 24308(c).9  The quoted phrase includes a singular, 

indefinite article (“a”) followed by a list of three nouns (“rail line, junction, or crossing”).  The 

Proposed Policy Statement says “[A] host rail carrier need not resolve every individual 

dispatching decision between freight and passenger movements in favor of the passenger train.” 

Proposed Policy Statement at 3.  If a host railroad does not resolve an individual dispatching 

decision at a rail line, junction or crossing in favor of Amtrak, then Amtrak does not have 

preference over the freight train in using that rail line, junction or crossing.  The Board’s 

statement contradicts the plain and unambiguous meaning of the phrase “in using a rail line, 

junction, or crossing.” 49 U.S.C. § 24308(c). 

Instead, the Board adopts a preference definition that aggregates the individual rail lines, 

crossings and junctions: “Under this view of preference, the Board would take a systemic, global 

approach in determining whether a host carrier has granted the intercity passenger trains 

preference.”  Proposed Policy Statement at 3.  This “view” of preference contradicts the plain 

and unambiguous meaning of the singular phrase “in using a rail line, junction, or crossing.” 49 

                                                            
9As a report commissioned by the Association of American Railroads said: “By law, Amtrak passenger trains 
operating over rail freight lines must be given priority; this means that when Amtrak trains meet or overtake freight 
trains, the freight trains are shunted to sidings or parallel lines until the passenger train has passed.” Cambridge 
Systematics, Inc., National Rail Freight Infrastructure Capacity and Investment Study at 4–6 (Sept. 2007).  
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U.S.C. § 24308(c).  The Board’s interpretation of preference is an impermissible construction of 

the statute.   

 The Board bases this reinterpretation of the preference law on the hypothesis that the 

preference law, as written, “might not, in the long run, promote efficient passenger service.”  

Proposed Policy Statement at 4.  The Board explains (id.): 

An individual dispatching decision involving two trains may have efficiency 
consequences for the network; therefore, a dispatching decision that may appear, 
in isolation, to favor freight over passenger efficiency may ultimately promote 
efficiency and on-time service for passenger trains on the network generally 
(including, for the long run, trains on the particular route at issue). We therefore 
favor a systemic approach to preference—one that focuses on minimization of 
total delays affecting intercity passenger train movements while on the host 
carrier’s network, consistent with the statute. 
 
In formulating the right to preference to refer to “minimization of total delays” on a host 

carrier’s network, rather than on individual cases of Amtrak being sidetracked in favor of freight 

traffic, the Board is substituting its own judgment for what would “promote efficient passenger 

service” for the judgment of Congress which clearly believed that giving Amtrak preference in 

using individual rail lines, junctions and crossings was the means to promote efficient passenger 

service.  While it is true that curing the impediments to efficient passenger service is the ultimate 

goal of a PRIIA 213 on-time performance investigation, such an investigation will not even be 

initiated – and the host railroad’s compliance with the preference law will not even be at issue – 

unless the train’s on-time performance falls to a substandard level (less than 80% on-time 

performance) for a substantial period of time (two consecutive quarters).  49 U.S.C. § 24308(f).  

An inquiry into whether the preference right was observed was included in PRIIA 213 so that the 

Board may determine if a preference violation or violations were a cause of that poor 

performance; and if so, to remedy that cause, along with other causes that might be uncovered.  
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But to redefine preference to mean no more than, essentially, overall on-time performance of 

Amtrak trains is to drain the preference right of all meaning and effect. 

 The Board also implies that the preference law should not be enforced as it was enacted 

because times have changed and “[d]ue to increased traffic density, the rail operating 

environment has become more complex since Congress first established a preference 

requirement in 1973.”  Proposed Policy Statement at 4.  But, although Congress first enacted the 

preference law in 1973 that is not the last time Congress has expressed its will on this subject.  

Congress is well aware of changes in the rail industry, including those on which the Board relies, 

and it did not see fit to change the basic definition of preference.10  Significantly, in 2008, when 

Congress gave the Board new authority to investigate preference violations as part of section 

24308(f) and transferred preference relief application review authority from the Secretary of 

Transportation to the Board, it did not make any change in the definition of preference.  

Contemporaneously, Senator Murray explained “as a matter of Federal law," freight railroads 

"are required to give Amtrak trains preference over freight traffic when dispatching traffic over 

their rails. When you look at the on-time performance of many of these Amtrak trains you 

have to question whether the law is being ignored.”  Amtrak Reform and FY 2008 Budget: 

Hearing Before the Senate Appropriations Subcomm. on Transp. and Hous. and Urb. Dev., 2007 

WL 614849 (Feb. 28, 2007)(statement of Senator Murray) (emphasis added).  It must be 

concluded from these actions and statements that, as recently as 2008, Congress reaffirmed its 

intent that the Board to enforce the law as written. 

  

                                                            
10 See footnote 11, infra.  
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C. The Board’s Construction Of Preference Further Contradicts The Plain And 
Unambiguous Meaning Of The Statutory Definition When It Conflates 
Preference With The Separate Preference Relief Application Procedure. 

 
 Congress defined preference and separately provided a preference relief procedure.  The 

first sentence of section 24308(c) (set forth in full above) defines preference and refers to the 

relief procedure. The second sentence says that it is the host railroad that may apply for relief 

from preference through the prescribed procedure.  The third sentence includes the hearing 

requirement, the standard and the potential remedy for host railroad preference relief 

applications.11   

 Under the Board’s construction of preference, the Board could construe preference with 

consideration of the quality of service to freight shippers, without receiving and ruling on a host 

railroad relief application in accord with the procedure in the second and third sentences.  The 

first sentence of section 24308(c) unambiguously refers to the application relief procedure set 

                                                            
11  In the original enactment, the preference and the relief modification procedure were set forth in separate 
subsections and the Secretary of Transportation had authority to hear and decide relief applications: 

 
(e) Preference for intercity passenger trains.   

  (1) Except in an emergency, intercity passenger trains operated by or on behalf 
of [Amtrak] shall be accorded preference over freight trains in the use of any 
given line of track, junction, or crossing, unless the Secretary [of Transportation] 
has issued an order to the contrary in accordance with paragraph (2) of this 
subsection. 

  (2) Any railroad whose rights with regard to freight train operation are affected 
by paragraph (1) of this subsection may file an application with the Secretary 
requesting appropriate relief.  If, after hearing under section 553 of Title 5 of the 
United States Code, the Secretary finds that adherence to such paragraph (1) will 
materially lessen the quality of freight service provided to shippers, the 
Secretary shall issue an order fixing rights of trains, on such terms and 
conditions as are just and reasonable.   

Former 45 U.S.C. §562(e). Amtrak Improvement Act of 1973, Pub. L. 93-146, §10(e)(2) (1973).  In 1981, the 
preference provision was amended to add Amtrak commuter trains.  Omnibus Budget Reconciliation Act of 1981, 
Pub. L. 97-35, §1188(c) (1981).  Under Pub. L. No. 103-272, 108 Stat. 745 enacted on July 5, 1994, the preference 
and relief provision was re-codified as 49 U.S.C. § 24308(c) without substantive change.  In 2008, authority to 
determine preference relief applications was moved from the Secretary of Transportation to the Board.  Passenger 
Rail Investment and Improvement Act of 2008, Pub. L. 110-432, Div. B, Title II, § 213(d), 122 Stat. 4848, 
4927(2008).  
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forth in the second and third sentences of the statute.12  Absent an emergency, Amtrak gets 

preference “unless the Board orders otherwise under this subsection.”  Because it ignores this 

“unless” clause, the Board’s construction conflicts with the plain and unambiguous language of 

the first sentence of section 24308(c).13 

 The Board’s interpretation of preference in the Proposed Policy Statement would render 

the second and third sentences in section 24308(c) without any purpose, because there would be 

no reason for a host railroad to apply for relief from preference.  If preference is construed as 

contemplated in the Proposed Policy Statement, rather than apply for relief from preference, the 

host railroad would favor its own trains over Amtrak trains and later argue, if the conduct is 

challenged in a section 24308(f) investigation, that its conduct was not a preference violation 

because it was necessary to avoid a material lessening of the quality of service to freight 

customers.  Thus, the Board’s construction of preference makes the preference relief application 

procedure superfluous.  Statutory interpretations that make statutory language superfluous are 

not favored.  United States v. McGoff, 831 F. 2d 1071, 1083 (D.C. Cir. 1987)(“[T]he 

Government’s reading suffers from a significant problem; it runs afoul of the well-established 

principle of interpretation that condemning statutory language to the rubbish heap of surplusage 

is much to be avoided.”) 

 When properly construed as discussed above, the preference relief application procedure 

resolves a concern expressed by the Board regarding the potential effect of preference on freight 

                                                            
12 The Board’s power to order preference relief can only mean the procedure provided in the second and third 
sentences. It cannot mean preference relief under the first sentence of section 24308(c).  In the original preference 
codification (set out in the previous footnote) the preference and the relief modification procedure were set forth in 
separate subsections. Former 45 U.S.C. §562(e). Amtrak Improvement Act of 1973, Pub. L. 93-146, §10(e)(2) 
(1973). Absent emergency, Amtrak had preference “unless the Secretary [of Transportation] has issued an order to 
the contrary in accordance with paragraph (2) of this subsection.” In 1994, the preference and relief provision was 
re-codified as 49 U.S.C. § 24308(c) without substantive change. Pub. L. No. 103-272, 108 Stat. 745. 
13 This is true despite the importance of preference relief applications as a mechanism host railroads can use if they 
believe that providing preference will materially lessen the quality of freight transportation provided to shippers. 
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traffic efficiency.  The Board says “the rail transportation policy … directs the Board to regulate 

so as to promote efficiency in freight service, 49 U.S.C. § 10101.”  Policy Statement at 3.  But 

the rail transportation policy set forth in 49 U.S.C. § 10101 makes no reference to preference; the 

rail transportation policy elements that mention “efficiency” do not suggest or make any linkage 

with preference; and nothing in the legislative history of the rail transportation policy now set 

forth in section 10101 suggests that Congress intended to alter preference or provide another 

preference relief mechanism besides the one found in what is now section 24308(c).  Rather, it is 

he preference relief application procedure in section 24308(c) which Congress provided as the 

mechanism to ensure that preference does not materially lessen the quality of freight 

transportation to shippers.  If a host railroad applies for preference relief and can demonstrate 

that preference will materially lessen the quality of freight service provided to shippers, then the 

Board has authority to establish the rights of the host railroad and Amtrak on reasonable terms.14  

Although the statutory language on this issue is unambiguous, 15  to the extent the Board 

considers other factors in construing the relief provision of the statute it will find that the 

construction discussed above is consistent with legislative history and the view of several other 

entities that have had occasion to construe preference and the preference relief application 

procedure.  

First, the Board’s construction conflicts with the legislative history of the Amtrak 

Improvement Act of 1973, which clearly provides that preference and the preference relief 

application procedure are separate.  The Conference Report to the Amtrak Improvement Act of 

                                                            
14 The Board should consider promulgating procedural rules to process host railroad relief applications modelled on 
those promulgated by the Department of Transportation.  See 49 C.F.R. § 200.5.  
15 If a statute is unambiguous, such is the case with section 24308(c), agencies and courts need not rely on legislative 
history for clarification.  ACLU v. Fed. Commc’n Comm’n, 823 F.2d 1554, 1568 (D.C. Cir. 1987). 
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1973 explains that (absent emergency) preference applies unless the Secretary has a hearing, 

makes the requisite finding and sets alternative terms:  

The House amendment added a new subsection (e) to section 402 of existing law 
providing that, except in an emergency, Amtrak passenger trains must be 
accorded preference over freight trains unless the Secretary of Transportation, 
after a hearing held under section 553 of title 5 of the United States Code, made a 
finding that such preference would materially lessen the quality of freight service 
provided to shippers.  In case of any such finding, the Secretary was required to 
issue an order fixing rights of trains on such terms and conditions as he 
determined to be just and reasonable.  
  

H.R. Rep. No. 93-587 (1973)(Conf. Rep.) reprinted in 1973 U.S.C.C.A.N.  2331, 2339 (emphasis 

added).  

 Second, the Board’s construction conflicts with the ICC’s view of preference.  In 1971 

under authority of the Rail Passenger Service Act of 1970, the ICC issued proposed regulations 

on intercity passenger service.16  The proposed regulations include a provision that “the 

sidetracking of passenger trains for freight trains shall not be permitted except in emergency.”17  

Before the regulations were final, Congress enacted the Amtrak Improvement Act of 1973, 

which codified the preference right into law, and gave the Secretary of Transportation authority 

to consider host railroad preference relief applications.  Amtrak Improvement Act of 1973 

§10(e)(2).18  In issuing its final regulations, the ICC said preference and the host railroad 

preference relief application procedure were separate: 

[S]ection 10(e) of the Amtrak Improvement Act of 1973, P.L. 93-587 [45 U.S.C § 
562(e)] and the underlying conference report, clearly accords intercity passenger 
trains operated by or on behalf of Amtrak preference over freight trains in the use 
of any given line of track, junction, or crossing except in emergency situations or 

                                                            
16 Adequacy of Intercity Rail Passenger Service Notice of Proposed Rulemaking, 36 Fed. Reg. 23636, 23638 
(proposed Dec. 3, 1971).  
17 Id. 
18 In response, the ICC changed its sidetracking prohibition to cover only non-Amtrak intercity passenger trains 
(which were then still operating) and, in the discussion of this change, had to contemporaneously construe 
preference and the Secretary of Transportation’s authority to consider host railroad preference relief applications.  
The Amtrak Improvement Act of 1973 was enacted on November 3, 1973 and the ICC’s regulations were issued on 
December 7, 1973. 
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unless an exemption has been made by the Secretary of Transportation upon a 
finding that such preference would materially lessen the quality of freight service 
provided to shippers.   

 
Adequacy of Intercity Rail Passenger Service, Ex Parte No. 277(Sub-No. 1), 344 ICC 758, 779 

(Decided Dec. 7, 1973)(emphasis added).19  Thus, within days of enactment of the statutory 

preference, the ICC recognized the distinction between preference and the preference relief 

application procedure. 

In 1987, the ICC again recognized the difference between preference and the preference 

relief application procedure when it set terms and compensation for Amtrak’s use of tracks and 

facilities of the Soo Line Railroad.  The ICC explained “intercity or commuter passenger trains 

are to be given preference over freight trains in the use of any given line of track, junction, or 

crossing.  Any railroad whose rights are affected with regard to freight train operation may file 

an application with the Secretary of Transportation requesting appropriate relief.” Amtrak and 

Soo Line Railroad, Use of Tracks and Facilities and Establishing Just Compensation, 1987 ICC 

Lexis 239, ICC Finance Docket No. 31062 at 7-8 n. 4 (Decided June 25, 1987). 

Third, the Board’s construction of section 24308 (c) conflicts with the FRA’s regulations 

implementing the statutory preference relief procedure.  In 1980, the FRA (acting under 

authority delegated by the Secretary) promulgated regulations for the handling of preference 

relief applications.  National Railroad Passenger Corporation (Amtrak); Informal Rules of 

Practice for Passenger Service, 45 Fed. Reg. 64191 (Sept. 29, 1980)(codified at 49 C.F.R. § 

200.5).  In the preamble to the regulations, FRA explained preference and the separate 

preference relief application procedure: 

                                                            
19 In fact, the ICC adopted a parallel preference and preference relief procedure for non-Amtrak intercity passenger 
trains.  Under the regulations, railroads were required to give non-Amtrak intercity passenger trains priority unless 
the railroad petitioned “the Commission for an exemption to side-track intercity passenger trains…”  Id. at 809.  The 
ICC regulations stipulated that “[s]uch petitions may be granted upon a showing that non-exemption will materially 
lessen the quality of freight service provided to shippers, and subject to just and reasonable conditions.”  Id.  
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The first paragraph of [45 U.S.C § 562(e)] requires that rail passenger trains 
operated by or on behalf of Amtrak be accorded preference over freight trains in 
the use of any line of track, junction or crossing.  However, the second paragraph 
allows railroads to apply to the Secretary for relief from that preference.  After a 
hearing under section 553 of Title 5 of the United States Code, the Secretary may, 
if he finds that adherence to the preference requirement of subsection [45 U.S.C § 
562(e)] will materially lessen the quality of freight service provided to shippers, 
issue an order fixing rights of trains, on such terms and conditions as are just and 
reasonable.  
 

Id.  In the regulations, FRA explained that “[a]ny railroad adversely affected by the preference 

requirement … may apply to the Administrator for an order altering that requirement.”  Id. at 

64192.  Pursuant to the regulations, applicants (host railroads) would list routes by endpoints, 

explain how the preference requirement materially lessened the quality of freight service 

(including supporting evidence) and “[i]nclude an analysis of whether and by how much 

Amtrak's compensation to the railroad should be reduced if the preference requirement is 

altered.”  Id.20  

 Fourth, the Board’s construction of section 24308 (c) conflicts with the interpretation of 

both parties in the preference enforcement action brought in 1979 against the Southern Pacific 

Transportation Company regarding the Sunset Limited.™  The DOJ understood preference and 

the preference relief procedure to be separate provisions in the statute: 

The Statute … directs railroads which assert that problems are created by the 
effect of the preference upon freight operations to seek relief from the Secretary 
of Transportation.  In the absence of an order from the Secretary granting relief to 
a railroad, the statutory preference must be accorded, without regard to the effect 
of the preference on freight operations, except in an emergency. 

 
Plaintiff’s Response to Defendant’s First Set of Interrogatories at 9, United States v. S. Pac. 

Transp. Co., No. 79-3394 (D.D.C. 1980)(attached for convenience as Exhibit 1).  

  

                                                            
20 Amtrak was provided an opportunity to object to the application.  The rule provided for a prehearing conference, 
oral hearings, fact-finding proceedings, cross-examination, and public participation.  Id. 
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D. The Board’s Misinterpretation of the Preference Statute Taints the Entire 
Proposed Policy Statement, Including the Discussion of Relevant Evidence  

 
 The Proposed Policy Statement should be withdrawn in its entirety, because there is not a 

single paragraph in it that is not tainted by the fundamental misinterpretation of the preference 

law demonstrated above.  It is impossible to disentangle the Board’s definition of preference 

from conclusions about evidence relevant to (a) a preference violation, (b) delay attribution, or 

(c) on-time performance.  Among the most important of these tainted evidentiary statements are 

the ones summarized below.   

 Evidence And Arguments Regarding Total Delays To Amtrak Trains Are Not Relevant to 

Preference Violations.  The Proposed Policy Statement says parties to § 24308(f) proceedings 

should focus their evidence and arguments on whether host railroads made efforts to minimize 

“total delays for intercity passenger train movements.” Proposed Policy Statement at 4.21  This 

suggestion is based on the Board’s impermissible “systemic, global” definition of preference and 

thus should be deleted from the Proposed Policy Statement.  The statutory definition of 

preference means that evidence and argument regarding total delays to Amtrak trains are not 

relevant to determination of preference violations in a section 24308(f) investigation.  Rather, 

absent an emergency and assuming the Board has not granted a host railroad’s preference relief 

application, Amtrak has preference over freight transportation “in using a rail line, junction, or 

crossing.” 49 U.S.C. § 24308(c).  A host railroad must resolve individual dispatching decisions 

between Amtrak movements and freight movements in favor of Amtrak and, on preference 

issues in section 24308(f) investigations, parties should submit evidence and arguments on 

whether the host railroad has done so.  

                                                            
21 See also Proposed Policy Statement at 5 (“[P]arties should provide evidence that shows whether a host carrier has 
implemented and executed policies that help minimize (or, conversely, exacerbate) total delays for intercity 
passenger train movements while on the carrier’s network.” 
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 Submission and review of evidence regarding compliance with the preference statute as 

written need not involve a burdensome exercise.  That is, the parties would not necessarily need 

to submit evidence on every dispatching decision in the period covered by the investigation. 

Rather the Board has authority to direct parties to present evidence of individual dispatching 

decisions based on statistical sampling. See e.g., National Railroad Passenger Corp. – Section 

213 Investigation of Substandard Performance on Rail Lines of Canadian National Railway 

Company, STB Docket No. NOR 42134, slip op at 4 (STB Served Jan. 3, 2013)(where the Board 

ordered the parties to “collaborate to develop a sampling method across all of the relevant route 

data that would provide a representative subset of evidence to represent all movements subject to 

the petition.”). 

Evidence And Arguments Regarding Materially Lessening Freight Transportation Is Not 

Relevant to Preference Violations.  The Proposed Policy Statement says parties could submit 

evidence regarding “other factors that may have prevented the host carrier from providing 

preference” including “circumstances in which providing Amtrak preference would ‘materially . 

. . lessen the quality of freight transportation provided to shippers.’” Proposed Policy Statement 

at 7.22  This suggestion is based on the Board’s total misread of the plain meaning of the 

preference statute and its impermissibly conflated construction of preference and the preference 

relief application procedure, and thus should be deleted from the Proposed Policy Statement.  

The process Congress established for host railroads to apply for relief from preference means 

that evidence regarding circumstances where providing preference would materially lessen 

freight transportation would not be relevant in a section 24308(f) investigation.  Rather, such 

                                                            
22 “The Board would then consider whether any of the claimed circumstances constitute an appropriate mitigating 
factor within individual section 24308(f) proceedings.” Id.   
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evidence would be relevant separately in the Board’s evaluation of a host railroad’s preference 

relief application. 

 Amtrak/Host Railroad Agreements Are Not Relevant to Preference Violations.  The 

Proposed Policy Statement says that Amtrak/host railroad agreements are relevant to 

construction of preference.  Proposed Policy Statement at 5 (“[P]arties should provide operating 

agreements and any other agreements between Amtrak, its host carriers, and other entities … and 

evidence on how these agreements pertain to the meaning of preference as applied to the case.”) 

Preference is not dependent on or limited by Amtrak/host railroad agreements and therefore such 

agreements are not relevant to whether a host has complied with preference. 

 Comparative Evidence On Passenger And Freight Train Performance Is Not Relevant to 

Preference Violations.  The Board suggests that determinations of preference compliance could 

be measured by comparative evidence on passenger and freight train performance.23  Preference 

is not comparative or relative to freight train performance and thus comparative evidence would 

be of no probative value.   

 Apart from the obvious disconnect with the statutory definition of preference, Amtrak is 

surprised that the Board would even suggest that passenger service being the “least-delayed class 

of transportation” could constitute evidence of preference compliance.  A given Amtrak train 

typically will carry hundreds of people during its trip, and delays have direct and immediate 

effects on these people.  Delays disrupt the schedules and activities of passengers.  They can 

mean that connections are missed causing further delays; or meetings, gatherings and activities 

                                                            
23 The Board refers hypothetically to “data showing that the on-time performance for passenger service was 
consistently higher or lower than that of the highest class of freight service operated by the host carrier over the 
same route” and later in the same paragraph to evidence showing Amtrak was the “least-delayed class of 
transportation on the host carrier.”  In the latter case, the Board adds that “then the delays to Amtrak might not 
indicate a host carrier’s failure to provide preference.”  Proposed Policy Statement at 5. 



22 

are missed.  People waiting to pick up passengers can suffer the same ill effects and disruptions 

from delays as the people they wait to greet. Elderly and disabled passengers can be particularly 

hard-hit by delays.  A late Amtrak passenger will take no comfort from knowing the host 

railroad’s most important class of freight train was delayed even more.  It is simply not 

appropriate to compare a freight train with a train carrying potentially hundreds of passengers.  A 

more flagrant example of an “apples and oranges” comparison is difficult to imagine. 

 Host-to-Host Interchanges Are Not Relevant to Preference Violations.  The Board 

suggests that determinations of preference compliance could be measured by timely interchange 

from one host railroad to a second host railroad. Proposed Policy Statement at 7.  There is 

nothing in the statutory definition of preference to suggest that it is conditioned on an Amtrak 

train being received from a prior host railroad in a timely manner.   

 Certainly a host railroad delaying an Amtrak train causes disruption not only for Amtrak 

and its passengers but also for subsequent hosts in the route.  Affected hosts routinely 

communicate with each other and have other avenues for self-help and adjusting their operations 

as appropriate.  In any case, whether an Amtrak train is late or not has no relevance to a host’s 

preference obligation.24  

 Absent Emergency Or A Granted Relief Application, Other Factors Are Not Relevant to 

Preference Violations.  The Proposed Policy Statement says parties could submit evidence in 

investigations regarding “other factors that may have prevented the host carrier from providing 

preference.”  Proposed Policy Statement at 7.  “The Board would then consider whether any of 

the claimed circumstances constitute an appropriate mitigating factor within individual section 

                                                            
24 Amtrak agrees that host railroad freight train scheduling policies are relevant to how hosts handle late handoffs of 
passenger trains, Proposed Policy Statement at 7, but the extent to which host railroads actually adhere to their 
schedules even in the absence of late handoffs is even more important.  If there is significant variance between 
schedules and operations in the absence of late handoffs, the freight schedules are not useful in measuring the impact 
of late-arriving Amtrak trains. 
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24308(f) proceedings.”  Id.  Absent an emergency or a granted relief application (following the 

process required by section 24308(c), there are no “other factors” or “claimed circumstances” 

that the Board lawfully could find to be such “an appropriate mitigating factor.”  

 Emergencies Are Relevant, But Should Not Be Asserted For The First Time In An 

Investigation.  In the discussion of factors that may have prevented the host railroad from 

providing preference, the Board refers to emergencies as an example.  Proposed Policy 

Statement at 7.  Apart from a granted preference relief application (which would be governed by 

its own terms), an emergency is the only lawfully valid circumstance or factor that could prevent 

the host from providing preference.25 

Host railroads typically notify Amtrak when emergency situations arise.  Thus, an 

emergency exception to preference should not be asserted for the first time in § 24308(f) 

investigation and the language condoning such a practice should be removed from the Proposed 

Policy Statement.  Otherwise, the Board is opening the door to the possibility that a host railroad 

would use the emergency exception as a post hoc rationalization for preference violations. 

IV. Conclusion 
 

As a binding document issued without notice and comment, the Proposed Policy 

Statement is procedurally defective under the Administrative Procedures Act.  As a substantive 

matter, it misinterprets Amtrak’s statutory right to preference and draws erroneous conclusions 

                                                            
25 Emergencies are certain unforeseeable, non-routine event of short duration. As the DOJ noted in the Sunset 
Limited™ enforcement action, “[T]he term ‘emergency’ presents no real interpretive difficulty. The FRA defines the 
term to include ‘derailments, collisions, storms, washouts, fires, obstruction of tracks, and other hazardous 
conditions which could result in injury, damage to property or serious disruption operations.’”  Plaintiff’s Post-
Hearing Memorandum in Support of Motion for Preliminary Injunction at 28, No. 79-3394 (D.D.C. Feb. 19, 
1979)(attached for convenience as Exhibit 2.) The DOJ also noted “absurd or impossible applications of the 
[preference] provision are avoided by inclusion of the exception for emergencies.”  Id at 27.  An emergency does not 
include freight congestion. In fact, if the emergency exception were construed to include freight congestion it would 
be redundant with the host railroad relief application procedure and that construction would suffer from the same 
flaw as the Board’s conflated construction of preference and the preference relief application discussed above. 
Plaintiff’s Reply to Defendant’s Post-Hearing Papers on Motion for Preliminary Injunction at 16, No. 79-3394 
(D.D.C. Feb. 22, 1980)(attached for convenience as Exhibit 3.)  



that fundamental misinterpretation. The Proposed Policy Statement should therefore be 

withdrawn. 

Respectfully submitted, 

NATIONAL RAILROAD PASSENGER CORPORATION 

~===~==s:===:=-.<--.~,,::::::, 
William H. Henmann 
Vice President and Managing Deputy General Counsel 

Eleanor D. Acheson 
Executive Vice President, General Counsel and Corporate Secretary 

Clu'istine E. Lanzon 
Senior Associate General Counsel 

Dated: February 22, 2016 
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Exhibit 1 



IN THE UNITED STATES DISTRICT COUR~' 
FOR 'rBE DISTRICT OF COLUHBII, 

UNITED STATES OF AHERICA 

Plaintiff, 
Civil Action 

vs. 
No. 79-3394 

SOUTHERt, PACIFIC TRANSPORTATION 
COMPAKY 

Defendant 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
FIRST SET OF INTERROGATORIES 

Preliminar.y Statement 

Some of the information :tequesteo by Defendar:t IS int8,--

togator. iee. was wi thin the exclus ive knowledge of A.'Tltl. aX: t whic;'; is 

not a patty to this action. In order. to facilitate discover.y ir~ 

anticipation Of th€ heating set fot. Febtuary 4, 1980 ~n this 

action, Amtrak voluntarily provided to Plaintiff the responsive 

infotmation, upon which ?laintiff has in part relied in settinJ 

forth its anSWets. 

INTERROGATORY 

L (a; Please iden::ify each employee of the :Jniteo 

States or. Arr,:-tak who par ticipated ir. or. has had any respansibil-

ity fot the initiation OL conduct of the task fOLce investigatio~ 

of opet:ations on the Sunset Limited between Houston and Ne .... · 

Olleans referred to in the affidavit of t1t:. James L. Latson which 

accompanied plaintiff's motion fot a temporary restraining aIdet. 

(b) Please desc:t:ibe the tole, activities and date 

of acti vi ty of each employee so identi f ied ie connect ion wi th the 

task force investigation. 
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PLAINTIFF'S RESPONSE 

l~ (a) Alan Boyd t President, National Railtoao Pas

senge! Corporation, 400 No~th Capitol StYeet, Washington, D. C. 

2000l; 

Clark Tylel, Gr.oup Vice Ptesident, Passenge: Se:.,rices/ 

Communication, National Railroad Passenger COtporation, 40(; NOlt:c 

Capitol St:teet N.W~, Nashington 1 D~C. 20001; 

Paul F. Mickey, J1:., Vice President-General Counsel, 

National Ra iltoad Passenger COLporation r 400 NOt. th Capitol Stteet 

N.W./ Washin9ton, D. C. 20001; 

Robett A. Hetman, Vice President-Opcr.atio:1s, 400""North 

Capitol Stteet, N.W./ Washington, D. C. 20001; 

James L. Latson, Assistant Vice Pr.esident-Contra::t 

Administration, National Rail!.oao ?assengel Corporation, 400 

North Capitol St~eet N.W., Washington, D~ C. 20001; 

Catl M. Sloan, IndustLial Engineer-Mechanical I Kational 

Railroad Passenger.. Corporation, 400 No'tth Capitol Stteet, N.I,\./ 

Washington, D. C. 20001; 

l>larvin Schaffel, General Supel.viscr Operations! 

National Railtoad Passenger Cotporation, 309 W. Jackson B:vd' l 

Chicago, Illinois 60606; 

Gordon W. DuBois, Engineer Track Construction and Main

tenance, National Railroad Passenge~ Corporation, 400 North Capi

tol Street, N.W., Washington, D. C. 20001; 

R. R. (Bob) Mitchell, Distr.ict Manager, National Oper_a

tions, St. Louis Div is ion , N"a tional Railr.oad Passenger Co:rpol.a

tion, 1820 S. Mar.ket Street, St. Louis, Missouti 63103. 

(b) On September: 6, 1979 Messrs. Boyd, Tyler t 

Mickey, Herman and Larson determined that a task force should be 

formed to investigate the excessive delays being encountered by 

the Sunset Limited. t1t. Larson supervised the for:mation and 
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operation of the task fOlce, which included MeSS1S. LatsOf;1 

Sloan, Schaffel, Dubois ann Mitchell. Duting the period Sept~m

bet 24 thLOUgh Octobet- 16, 1979 the task force nembers lodG ire 

the cabs of the locomotives of the Sunset Limited in Otdel t~ 

obsetve the operation of the ttain~ In addition, Mr. Sloan and 

Ml. Schaffer inspected the physical ptope=ties along the toute of 

the Sunset Limited, interviewed operational employees, reviewed 

dispatching document: I and studied delay reporting ptocedures. 

Following a ~eview of applicable dispatching documents, the task 

fOl:.ce members -reduced theit obs€1:.vations ana analysis to wtiting 

in the fouL of case studies completed on Novembet 7, 1979. 

2. 

INTERROGATORY 

2. (a) To the extent not coverec in the reply to 

Intettogatoty 1, please identify each employee of the :Jniteo 

States Or Arr,tl:ak who has participated in monitor ing the perform

ance of the S:..mset Limited between Houston and New Or le.a~s ftof,\ 

September 1, 1979, to the date of your answer to this ir.terrog

ato"ty. 

(0) Please desc"tibe briefly the activity, and dat.e 

of activity, of each employee so identified with respec;:: to mon

itoring the Sunset Lirr.ited. 

PLAINTrF~' S RESPONSE 

2. {a} M.any Amtrak employees do in the regular exel

cise of their duties note and act upon the performance of the 

Sunset Limited and all other. Amtrak trains. Principal responsi

bility in this regar.d is vested in M:t. Robert C. VandetClutc, 

Jt., Ditectol of Train Operations, National Railroad Passenger 

Corporation, 400 NOIth Capitol Stteet, N~ W., Washington, D. C. 

20001, and his staff. With specific regard to this action, Mr. 
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Vander Clute tode in the cab of ttlB locomotive of the Sunset 

Limited on January IB ana 20, 1980. Task for. ce member s ide:-. t i

fied in 1.esponse to Inte:rrogato!.y Numbet 1 also tode in the cabs 

of the Sunset Limitea during the period December 28, 1979 th-r.o1JJJ 

January 27, 1980. 

Attotneys fot the United States and fot AiT'.tl::av. ;.:.1-5') 

have t idden in the cabs of the Sunset Limited during the stated 

period, although their. pI.incipal purpose was not "to monit::n: I
• the 

perfotmance of the ttain~ ~hose individuals are John H~ 

Btoad·ley, Andrew M. Wolfe, Thomas H. Peebles, Robett B. 

Patterson, Paul F. Mickey.r Jt./ and Roder ick C. DennehYI ,Jt. 

3. 

INTERROGATORY 

3. (a) Please identify the eI!'lployees of the Ur:.ited 

States or Amtr.ak: who have substantial responsibility fot ensllring 

that the statutory ptefetence is complied with and en=oTced. 

(b) Please describe btiefly all actions taken by 

the employees so identified from the beginning 0:: 1979 to the 

present against contracting railroads othe! than Southern Paci~ic 

Transpor tation Company or with r.espect to I\Intr.ak! s Not theast 

Cat:t:idot oper.ations to bring about or for.ee compliance with the 

statutory prefetence. 

(c) Pleas'e explain hriefly why this action was 

brought against defendant tathet than other tailroads (including 

Amtrak) whose ovetall on-time perfotmance percentages ate lowet 

than those of defendant. 

PLAINTIFF'S RESPONSE 

3. (0) No employee of the (:..ited States at Amttak has 

specific ongoing responsibility for ensuring that the statuto1.Y 
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preference is complied with and enfol ced. By statute the 

Atto:r.ney GQnetal of the United States is given the authoLit,)J to 

take action to enfolce compliance with the statuto:;y prefele!lCe. 

Paul F. Mickey, Jr., Vice President-General Counsel, NatioDol 

Railroad Passenger Cotp8tation, has general responsibility f:>: 

cnsu! ing that luntrak {s :t ights, statutor y Ot contractual, a!.E 

complied with and enforced. 

Mt. Robe1t C. VandetClute, Jr., Ditector of Train Oper

ations, National Railroad Passenger COt.poration, has substantial 

day-to~day r.esponsibility for. collecting and analyzing data re

lating to t_he on-time p"?tformance of all Aintrak t.rains, includin!:] 

identification o~ delays occasioned by appatent fteight intetfer

ence. 

Or: or abou'.: November. 2, 1979 Alan Boyd directed that" 

Train PeLformance Task Fo~ce be established, the functio~ of 

which is to achieve Amtlak's overall goal of incIeasing system 

on-time performance to 70~. The members of the Task Force ate 

Paul F. ,?>1ickey, ,J1", Chair.man , Edwatd E. Couttemanch, Brian Duf:: r 

Carol Fotyst, William L. Gallagher, L-awr;ence D. Gilson, James 

Johnson, James L. LatSOn, Johf'. V. LOr.lbardi t Hetbert F. Longhelt, 

Robert i'1itchell, Frederick C. OhlYr Carl M. Sloan, and Er.ic VO!) 

Scnilgen. 

(b) Amtrak repotts monthly, internally wit:' regatd 

to the Northeast Corridor and externally to all of its contract

ing ~ailtoadst tegatding the on-time pe~fotrnance of all fu~trak 

trains. By coveting cortespondence~ Mr9 Vander Clute often 

. encotnages improved performance by controlling delays caused by 

several factors , including freight interference. 

MI. VanderClute 1s staff receives daily by telephone and 

by telex r:eports of delays incutted by all Amtrak trains. On 

those occasions in whic~ a tepott is made of a delay which is 
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apparently due to avoidable fteight intcr.f>::nence, N1:. Vander Clute 

often solicits by telephone, telex/ or letter a mate detail~4 

explanatio:1 for the delay. When avoidable freight in'ter fetenclC; 

causes consistent or seve~e delay to Amtrak trains over u 

specific 'toute or segment theteof , Mt. Vander Clute (and, on 

occasion, members of Amtrak's executive staff) comrr,unicates to 

the operating railroad the need ana obligation to eliminate those 

delays. 

{c) Plaintiff objects to this interrogatory on the 

ground that it inquires intc the Plaintiff's mo~ives ano other 

circumstances sut1:oundi:tg the instigation o~ 1itigation. su::)") an 

inquiry, except in ci:tcumstances which ate unusual dnd which Cit"? 

not present in this action, is not within the scope of discOV81Y 

autho~ized by Rule 26(b) of tte Feoexal Ru~es of Civi: Procedure. 

However, to expedite discovery procedutes in anticipation of the 

heating set in this action for Febtuaty 4, 1980, Plaintiff deems 

this intet:togatcry modified accordingly and states that prior to 

commencing this actio:1, p:iaintiff investigateo ,the petfounancE: of 

the Sunset Limited between New Otleilrls and Houston and conclude(~ 

that said per:formance was, fol. a per,ioCi of time beginning it". Ol. 

about Aptil, 1979 and conti~uing until this action was commenced, 

the wor.st of any rO<Jt'B of an Amtrak ttairq that a relatively 

large propot tioD of the delay was atU-. ibutable to avoidable 

freight interference: that significant efforts had been made to 

resolve these proble~s without the institution of litigation; and 

despite these efforts the performa~ce of the Sunset Limited be

tween New Dtleans and Hous-::on continued to deteriorate making 

recout:se to litigation necessal.Y to enfolce the statutol), prefer

ence. 
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INTERROGATORY --------.-
4. Please desctibe the position of the enited States 

and Amtr.ak on the scope and content of {a) the statutOlY pl.efel-

ence and (b) the emetgency exception; what is the statutoty prcf-

e:cenCe and what constitutes an emetgency within the meaning of 

the section? 

PLAINTIF~'S RESPONSE 

Plaintiff objects to this intel:togatoty on the grouna 

tbat it calls for: a pULe legal conclusion unrelated to any- set of 

facts televant to this litigation.. Howcvet r to expeditl? dis-

covelY procedcn.es in ar.ticipatlon of the hearing s,,=t in 'this 

actio~ fat Feb~uaty 4, 1980 T ?laintiff deems this intettogatory 

modified accordingly and states that. its positio;;. 0:1 'the scope 

and content of the statutory pteference is the position pte-

viously sta.-tea in the complaint filed in this action and in the 

Memorandum in Support of Plainti=f's Motion fOL a Temporaty Re-

straining Order. In su:-n, Plaintiff's position is that the com-

mission by a tail!oad of acts including but not limited to those 

alleged in paragraph 16, subpar.ag1:aphs (a) thI.ough (e), of the 

comp1aint constitute avoidable freight interference wit11 the 

preferential movement of passenge!: trains mandated by 45 V.S.C, 

562(e) (I!. The tet:n "emergency" appears not to be defined in the 

statute. The tetm would generally exclude all of the activity 

wbich with -regularity OCCUtS Ot should occm: on a segment of 

track. It would genet ally include detailments and other unfor:e-

seen serious accidents, as well as force majeu~e situations, when 

their OCCutrence places well planned opetations beyond the cor.-

trol af the oper.ating tailtoad. As parag!:aph 17 of the complaint 

asserts, the actions on which the complaint is based "were take~ 

in circumstances where no emergency existed,," 

jkn
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5. 

IN'fERROGATORY 

5. {a) Is it the position of the United States and 

Amtrak that, absent an lIemetge:ncy,1t the contractin'J railloao muse.. 

keep its freight trains out of the way of the passenger trains} 

no mattet how great the tesultant interference with fleight oper~ 

ati~ns? o( dO Amtrak and the United States concede that the 

statutory preference is telative rather than absolute? 

(b) In a situation whete a number of trains ate 

off schedule and meets at@ occurring in unusual O~ unan~icipateo 

places, maya railroad delay a passengel trairi five minutes in 

older to avoid a one-hour da:ay to a freight train? What if the 

delay to the passenget train is 10 minutes? 20 minutes? What if 

the delay to the freight train would be three hours? 

(c) Does the statute petrnit a railroad to delay a 

passenget train in order to advance a freiqht'train where such 

delay is necessat.y to avoid a gteate::: subseque,nt delay to the 

passenger ttain? 

(d) In a situation whexe a passenger train meets a 

freight train, and where the only si:ding available fot the pass 

is shor teI. than the leng th of the fro eight tt: ain, wha t acti.or: is 

required to comply with the statutory pt.eference7 

(e) Is it the posit.ion of the United States and 

A~ttak that the statutory preference xequites a contracting Lail

toad to operate a passenger train on main ttacks only through a:l 

freight yards and siding locations, except in flemergencies"? 

What types of emergencies would justify an exception to the tule? 

PLAINTIFF' 'S RESPONSE 

5. (a) Plaintiff objects to this inte'trogatoty on 'the 

g~ound that it calls for a pure legal conclusion unrelated to 

relevant facts~ However, to expedite discovety pl:ocedu'tes in 

jkn
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anticipation of the heating set in this action fot Febtuaty 4, 

1980, Plaintiff deems this inte:n:.ogatolY modified aCCQu']ingly a;)j 

states that it does not categotize the statutolY pteference as 

eithe'l telative or absolute, and sees no need to do so, T~,'" 

statute lends no special relevance to such chatacterizatioGs, but 

directs lailtoads which aSSEIt that problems are created by the 

effect of the ptefetence upon fIeight ope~ations to seek telie£ 

from the Secretary of TlanSpoltation. In the absence of an order 

from the Secretary g~anting relief to a tail~oadl the statuto~y 

prefelence must be accorded, without regard to the effect 0= the 

preference on fteight operations, except in an emergency. 

(b)-(e; Plaint~ff objects to these intelrosator~e5 

for the following teasons. Being hypothetical in natu::..e, these 

interlogatories call fot opinions anj legal conclusions. Rule 

33{b} of the Federal Rules of Civil Proced:ne provides that. 

interrogatories soliciting an opinion or contention are not ob

jectionable only if the opinion O~ contention "telates to facts 

or. the application of lav,' to fact~ It But t::e facts t.o wt:ich De

fendantls hypotheticals are stated to relate ate not raised 

either in Plaintiff's comp'::'aint or. in Defendant's answet filed in 

this action, and Defendant is legally ptecluded fr.o:n raising any 

such facts in defense of the claims made by Plaintiff in this 

case. See H.emorand~m in Support of Plaintiff's Motion fot a 

Tempotary Resttaining Otdet, pp. 9-10; response to Interrogatory 

5(a} above. Accordingly, responses to these hypotheticals will 

not serve to nattow Ot shatpen the issues ptesented in this ac

tion and will not be admissible as evidence not lead to ':he dis

covery of admissible evidence. 

In addition, the hypothetical situations posed in these 

intet:r:ogatot ies ate incomplete i!1 that r:esponses would involve 

circumstances the hypotheticals do not take into account. Fa: 

jkn
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exa~pleJ the hypotheticals seem to be based on an assumption tr.a~ 

the orde~ing of traffic on a' tailI.oad consists of a series of: 

for'tuitous ("unusual Ot unant.icipated U
) meets of ttains wit~, 

:respect to which last IT;inute impt.omptl.: decisions must be madE:. 

The cla-ims presented in this ::ase by Plaintiff involve situations 

which axe quite otherwis€6 Given the natute and levels of ttaf-

fie involved J the traditional rules governing dispatching, the 

physical railload plant available, and the fixed, published, 

widely known and infrequent schedule of the Sunset Limited, most 

'of the ttain meets which occur day in and day out on the relevant 

segment of track are \dthin the control of competent and ade-

quately instructed dispatchers and other opetating personnel. 

The 'hypotheticais do not serve to illuminate the subject matte! 

involved in the pending action, and responses thereto WOUld be 

both irrelevant to any claim Ot defense herein, and would not 

lead to ~he discovery of admissible evidence. 

It is Plaintiff's position that the relief 

sougbt in a case should be tailotca to the facts proved in that 

case. In this case the allega~ions of Plaintiffl s complaint, 

wi th respect to wh ich it will of fer <suppOt' t ing proof a't heal: ing f 

wa!.rant the relief pl.ayed fat. Plaintiff'S proof will t:elate 

ptincipally to the segment of track between New Otleans and 

Houston, but the issues ~elated to definition of the true causes 

of delay may well involve proof telatea to managetial competence 

and will--considerations which lange wider than any naI~OW ttack 

segment. Depending on the proof actually ~ade and its reception 

by the Cou~tf application of an otder to all of Defendant's lines 

on which Amtrak trains ate operated might well be appropriate. 
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6. 

INTERROGATORY 

6. Please state the avetage numbe"t of passengers 0;: 

an avel age tt ip of the Sunset Limited fol. the segI!lent between 

Houston and New Or. leans in Apr i1 and Occobet of each of the year G 

1975 thtougb 1979. 

PLAINTIFF'S RESPONSE 

ABOARD RIDERSHIP STATIS~ICS 

FOR TRAINS 1/2 FOR STATIONS 

BETWEEN NORL AND HOl' 

MONTH: 

YEAR: 1976 1977 197 B 1979 

Avetage aboa1:d betwe~n 
NORL-HOU for mont~d 2,167 2,361 855 1,349 1 (841 

AVe! age ab'oard/tr airdi 83 9l 34 54 71 

MONTH: Octobe~ 

YEAR: 1970 1979 

Average aboard between 
NORL-HOU fot; month:::'/' 11171 1,743 1,356 1,248 1,687 

Average aboard/ttain£! 67 52 46 62 

.Y 

y 

This figure is the simple avetage of the number of 
passengers aboard the Sunset Limited fat all instances 
of opeLation at all stations between New Orleans and 
Houston fot each month listed. 

This figure is the same data as reported in Note 1, 
but divided by the number of ttains operated in each 
direction during each month reported. 
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PASSENGER. TRAINS 
- - - . ' -

.lnterviewWithB.F. Biagglni, .. 
President, Southern Pacific Company 

Is rail travel in the U. S. going the way of the 
stagecoach-despite Government subsidies to 
attract more riders to trains? Should railroads 
push diversification into other businesses? Is 

Q }Ir. lliaggini, will the U. S. have any rail passenger 
service to amount to anythlng 10 years fro~ now? 

A I don't think so, other than in a place !lire the North
east Corridor-tbe stretch from Boston to Washingtoo. 

Q What about Amtrak, the new Ccyemment~s.upported 
corporation that is supposed to preserve rail passenger ira! .. 

_ fie in key areas? Can it help keep some passenger lines oper
ating? 

A This bas to tie in with national transportation policy, 
of course. But there are many problems related to main
taining passenger service. Not the least of them are geog.
raphy and population patterns. 

You have a large population center in Washington, and 
the fact that it is: the headquarters of Government means. 
that people from all over the country have bwiuess tbere, 

Then ynu ha\-'e Philadelphia> cities in New Iersey~ and 
. New York and Boston. This is the most densely populated 
I,m of the U. S., and there Is a great deal of _<enger 
traffic back and :forth. ' 

.' Thero Is a poMibility that ,omething like Ihe 'bigh.speed 
line tbe Japanese operate between Tokyo and Osaka might 
be worthwhile in our Northeast Corridor. But don~t delude 
yoursalf., 1 donl think such service in this coun~ ever 
could be a mohey~maker . 
• . On the other hood. the socW costnf providing this kind ' 

"of service ,might be. less expensive than to continue the 
.. expansion of highways and alrflelds,· .... .. 
< ~,Q Could _ ~ similar passenger line be practical in St)m0 -

,other ..,.vilY'populated areas-perh.p. between Los Angel .. 
>~d Sm Francisco? , - _-0:_ ,'_ .: 
·~·.A 1· lIon't think so. In the first place, the Western part 
of the -country, has superh highway 'systems. qtics, and 
towns have developed along with the highways. You h~ ... e 
I1n entirel~' rl.ifferent life style. rhe ciimate is diffe~t in 
,the \Vest. and it's. fairly easy for people to, get around by 
automohile. ' , -

''''hen you get to the point 'of. ileeding a tmqsit ,system 
in such an area, then a flexible syst~, with reserved -free- : 
way -lanes for buses and things like that. __ rather, than a 
fixed system such as rails, is the sort that Will be' needed. 

Also, the area from San Franciscu Bay to Los -AngeJes is 
probably the greatest air-travel corridor in the world. There 

o 

union "featherbedding" still a big problem? Mr. 
Biaggini i:ame to the conference room of 
"U. S. News & World Report" to discllss these 
and other questions on transportation. policies. 

.ar. .bout 15,000 air
plane seats a day .in each 
direction. 

The llight takes 50 min- . 
utes, and tbe fare is about 
$10 less than !rom Wash
ington to New York City, 
although the dlstance is 
100 miles longer. 

Q What about eros.. 
CQlmtry train travel in the 
U. S.? How do you see its 
future? _ 

A There is. no ma~ket 
for long-distance. - inter· 
eltypassenger transpor
tation byr.n. People jest· 
WOIlt ride it. and they 

aenjamin F. Biaggini, SS. 
'is a career railroad man 
. who .joined the Southern 
Pacific lines in 1936 and 
became preside!!! of the 
company in .1964. An in •. ·· 
dustl'ial and civic leade, 

. ' in the san Francisco area. 
he Was appointed to !he. 
Pay Board by President 
Nixon ... rlier this year. 

... won't .pay what they .. ..• ••. ... .. ....• 
sbould·to support . the·. ;:... . ....• . 
.service. I don't tlrlnk the taxpayers of this cOuntry shoold put 
up 300 or 400_million d{)n~ it Year to suPP4)~tsuch_ a ~ 
if the demand Is not there... ,. : . .,'. .... . 

... 0 still, ".dvooates of A~1:rak say that ·withenough new 
cquipmen~ reduced fares~ lmproved ~ a.n~ so OD_ the~ 
'wiD he a ,d~mand for passenger ~ice. Do you ,agree?" ':' ' 

.. , A No •. We lost the rail passen ...... busiIless •• t');ime wilen .. 
we were pfuviiling the lin"...- ici:vice in the world.. W. nad _ 
the most beautiful, ~t.riding,,,,,,st sti~ed trains. They 

. -were eqnippe<l.._with,~ :~s~, 'valet service, maids; , 
eo:uriers. !tueses, -and -t:lin¥t$ ~:'_?Ihele you could get the ' 
thickest steaks, And fares w~ substantWIy lower than they 
are now. ' " , '-, -- --_~:r/\?:~tf;:-'.;,:::-,~,~,> . __ ': '- -'-'" , ' ':'" 

. Q Were they substautially1qwec th." air f ..... at that 
time? ':', ,,_. ,,-._ '. ",>"t'",,,,,, '-- _- :"',:,', .>' 

A,'Yes) '~ell though air fures ha.~e gone through -a tran:Si~ 
_lion, but I'd say that the _difference 4t ,fares was never a 
factOr.··"· ... . ..'.. . 

_0 'V.asiism'.ply'tha!:airtravelisf~t?:", _" ',,"", --
'A Yes. The real bread and butter of passenger tl'unsporw 

tatiQn is business travel, and the businessman Simply cannot 
alford the time it takes to go by train. 
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Q A new plan for 'h~giltg '~asse~gers-; ~s ~ong Gn' 4e 
same train is being: tried bet"V~ AlenniMa, Va~','and Flori- . 
da. Might this work in the 'V-estem_United States? "'" ':, 

A I don't think so, It's ·been'· done with some ·~ecesS 
onlr in Europe. wller~. there im~t..the 'kind 'of_'_high~ay:.sy$-' 
ten1 we lllwe in, this_ (:ountt;.'. __ You go -from 'Orte .. :Utt1e, village 
to the other_ qn a relative1r primitive .. rba~.tsysten:t. ,>_ .:. 

Q Do you ,_tbink ~t ", .. 11 .be sllcCessful on the ,East ,Coast~ .' 
A I doubt jt> but let them go ahead and expe,Iim,ent •. :·ln' 

the Western part of the coun.tiv th.t k;nd of seMce .Wouldn't . 
,he attractive _ to the businessman who is used to_ Bymg .into' 
an,airpo~. ge~g a rented, Car and, ~ing his bus~, ,:.--.~ .. " 

Q Might it Pfove attractive to vacationers? . '.' '.' . ::," 
A NO.,becauSe the vaeation,er is rryfug 10 see the t'oUntry~ 

He is interested in the, Gran~ canyon~ the Painted Desert. 
Yellowstone. Yosemite and places like that. He',can't,',take 
llis car off tlte c-omhination train aU the time to do it. 

... .. . . •.•. . ..•. ... .•.. •. < •... . ......• 
Th~---is--.rome 'in Cl~vei~u}(i.---On- the' South~ -P~fi~. ~ 

.. .ve San Fnmclsco', to San Jose. I doubt, if a tru1lion peopJe 
• li,the U,S. ride.commuw trains daily. . . . •. :on ()qf own lines, we. handle only about 11,sao to town 
',in t~ morning and Gut in the afternoon. ,In 1956, we were 
hanijling about 11,500. We've had this ~ig decline in·. 
period whee the population of the· terrllory south of ~an . 

-,FranCisco 'has probably douh1ed;.-ijr come very, clos:e to, it: 
Q ;Has the 'traffic gone to automobiles? . . . 
A O~$ure.- -' ,':. _,:- - '. ,- _ " - .'-

- ,_ ,'Q Are you required to ,eOntinu~ furnishing commuter 
Service? . - _.' -, .'--.0.- :. . __ - . 

A That's right. cmnmuter' service is- 'under -the' 
'Qj:Ctlon. Of the State .tcgWatory commissions rather than 
. Inter~d.te, Commerce Commission., ",.:web regUlates our interw _. 

. state -business. A different attitude 'has prevailed toward 
the regulation and mafntenance of' commuter service _than' 

, 'toward long-distance passenger service.' , ,
Q Would it be better to htnre Amtrak responsible for 

commuter service in the cities where it slill exists~ 
A I think you have to consider providing local tran$~ 

portation as a local function. There's -really no reason why. 
a farmer out in tIle wheat fields of Nebraska should be taxed 
to get a Chicago commuter back and forth every morning., 
although we aU get wed for things we don't really par
ticipate in. But the area around Ii large city that needs com
muter service should pay for it just as it pays for the street 
system and other local services. 

Q Are you talking about public ownership of the com;, 
muter system? . . ' ' 

A This is what is happening. The neW Metro subw"y 
system in Washington will be llnanced and operated With·· 
public funds, The BART -the San Francisco Bay Area Rapid 
Transit system-wiD he owned by and operated 'with public 
money. -New York subway systems operate that way. Just 
a handful of privately owned rail commuter servkes are still .. 
in business. 

Q Do you get some State support for your Southern. 
Pacific commuter service as the railroads do in the New 

"York metrOpolitan area? 
A We 00 not. 
Q Suppose the Federal Government' were to spend' more 

tAX lOOn~y to, help the railroads modernize and improve . 
their service. Would that be a solution to today"s diffi-~--' 
culties? 

A The need reany is not for more money from the Gov
ernment, in the ordinary sense of that term. Certainly. the 

. 'raikoad industry needs 'large amounts of' capital, because 
, we have to look forWard to a tremendous growth in thnnand .. 

" '. ,'. ',.' ' , __ ;' ,',_,:',': :.' _';'i",' '. :'.:,'-", ~ili==~chv:o;:eeqn:pm:t.~~15c:~r~·ar~,!:c: . 
.-, . ,,',-' '.": ' _as much traffic without adding_mayhe, 50 per ~t,~ 

Q Utile uutlook is bleak ;inr jj .. senger'lr~~wb" ··lTeight cars, making allommce. ("'improvements in utili-
. 'set\'ice,etm Amtrak prm:id~? ';:" _',,: ',:", \. ' __ '- " ':, _ ~.' .. ,.' ,.-,:: :. ·,7.ation that wID COllie' With _ advanC:ed ,:'~m1?,uter,JechTlIqUe$, 
... A I thh'KAmtrak's !~n-""o'u!d'b6topresid;''''~..-,i,._ .• ."d things ofthat,;;,t,;:;;;', ••...• :.' " ..•... ':.. 
allord!"lys1ir;~ltage Ofiail.p;;."",J!"; ;e",;~.The .butffim ... .. .... Thei~ is a large pent-up'i!emana f",c'apiW.Bilt!iowto );-

::0£ ",anitru~h'ifl?_ger ''bi$ipllSS.;'bY .. !bf; .i'ai!:ro'ilS ... .pr;" . ";.getit .js ... the"",.olilem.J~~o not. lean,t0ward."" < .• ; 
·~Ji:t~=d~·a~ento Ihe~int;",~elt:,,~j~i"~~\l!w'7:J::l,m~:t~0.;·~bSi~\,-~"r~;,-l!~~,j 
:E\>ijJJfud.y, Amtrak is trYink'to Qperaliifar ;too-many. ' .,Q.W1iy.iSthRt ~? 'ff .the'.'ili4Wtry .b, ~g'C1> 
. fulIe, of passenger-lTairiservice:to lit the ",oneY it 'haS. ~a'~ -,~ :g..,wmgrnJlikel,wlt>:dii~s Want.the ~ent!O' ;,~~~ 

the demand '~ha·.; for ra1J passenger service. . , .. ' , '.,' ':gu~ee :",their ~~>" ,'-;'\\ "',_ ;~\j;,."._:' , .. : .. ',_, '_' ,>:~~i; 
'Q Wh.tObout <ommut ... ~is there a ~;ibill\Y .. A .Ylui.basic. problem;' lhat ,~'~ong rilllxoailSare 
thatAllltrakwilJgetinw,!vedintbis? " " . -'~ .;,>_·,:"' .... ,c", :' "m:evocably tied to the ',wwer.'ones.;:l>t-aclically'aIl the ,'.-, 

A I don't think Amtrak wants to touch commutei' serv-" . :freight traffic that niovi:s'OD"~ 'CoUl1try·S. rail.system ,tra~ls . 
ice. It has been a-loSing proposition aUo~r~'With'tbe OveJ't:vroormoreroads. '",,' "',,: " , .. "':" . 
possible exceptiM of Chicago. , "", The 'furnishing of equipment lor shippers who ~e lOcated 

'There isn't much ran commuter setV!ce left In the U. S., on a particular rwoad', lin'!" is usually the responsibility 
except in Boston. New York, PM.deIphla and Chicago, (cmltinued on next; page) 
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Multilevel ""nier for aut;'. i.typiCaI .6'."modetniZed 
freight equipment, which also includos tho pig8ybac~ fleet .. 

FUTURE OF PASSENGER TRAINS 
[continued from pnceding page] 

of that road. If you have a plant on the Southern Pacific, 
you naturally look to Southern Pacific to supply your freight 
cars. If you're on the Northwestern or the Milwaukee or 
the Santa Fe, or the Erie Lackawanna. you look to- those 
roads for .cars. 

In recent years. we've seen a gradual decline in the 
ability of certain railroad1 to furnish their fair share of cars 
and locomotives, And the job is just too big for the rela
tively few prosperous roads to supply the bulk of the equip
ment.Government bacldng for loans to buy the needed 
equipment would go a long way toward strengthening our 
whole railroad system. 

Q Mr. Bi.ggin~ _,ideling all the problems railruad. 
face today, would the OOWltry be better oJI if all roads 
were nationalized into one hig system?-

A If you believe in nationalization, you can rationalit.e 
the nationalization of any industry. I think a privately 
owned 'traru;?ortation system :is: more efficient and cheaper 
than any other transportation system:in the world. 

Q How successful are nationalized railroads that now 
operate in many major nations? 

A Every state-owned railway sY$tem in the world loses 
tremendous amounts of money. It ranges around 300 to 600 

. million dollars a year for the British. too Italians a11d the 
Japanese. I think the French win the prize-they are up 
around 900 million a year in losses. And you'xc talking 

. about countries that aren~t as big as the State of Pennsylvania. 
It would be just a matter of time and the same thing 

would happen here. The Post Office is an excellent example 
of how a service operates under Government ownership. 
That ,problem has g<Jtten to be one of such major propor-

- tions that we really don't qW,te la;ww what tu do about it. 
__ ' .-, Q Is every one of .the' state--owned -railroad -systems a 
", ::,mOn.e-y1oserr "'''''' --' ,- ,,-' -, !',' -,-

-' " ,A), (bink maybe the Swiss get in the .bIa~k once in a 
:;wbilii.; '.. ;,.. . . . . 

Q H<>wahout the Omadian National? 
. "'That's· a big loser •. And 11' operates right alongside 

'the l)rivateIy owned C.anadian Pacl&c~ whit::h: makes money. 
Q Do nationali:red roads tend to lose money because €d 

the way they are managed m: because they, are obligated 
to -carry passengers? , ,-:'- . _ ~ - ~ ,,' -- - : 

A I think it is the inevitable result -oi,. 'government 
oWnership, which really means thC elInrlnatlou of, t-,le ,proIit 
motive or the incentive to do well }:.ecause'there-'is a-rc-: 
-ward. Along with that there is inanagerQcut of the- ~tltel-' 
prise for social purposes, restrictions 00 ,what , to do':~ 
hew to do it. .. .. .... . 

Q Are nationalized railrow in. other cowlldes under 

"-, c" 

··~er ~"'" AmericlI to 1reep their ·"t .. down? ... .'. . . ... , .' 
-" -- --A 'Price regu]a:tion is' not _as ,_~Vefe in mos.t; countries' ':-

. wlrere the railways are sta~. aI)d o!""ate<l as in· the 
VniIed States.. . .:;:/.. ;0. . . .. . ' . . 

," .- _0 Do you thin'k that nomnOtiva~ 'bUi~ucracr is a ma-
jor facto, in their losing m<»lcyP J.: .... .. ,. . . . ......... . 

A Again, it's the eIlminationllf the proJlt motive. The 
. incentive to do weII fur a· reWatd,I,think; Is the basic .;"Y3Y 

'. argument of capitalism versus~: ',-'-" -,',' ''', ,. - - , 
Lacl: of motivation starts at the top and lIoats all the 

down through the organization: 1 WoUldn't blame it . 
. goy who bas theclericoI job or "the other· little. jobs. 

, just the spirit that pervades the whole organization. ,_ ~ 
Q Do you sense that unrons are becoming more inclined 

to become advocates of nationalization? 
A I think there is some union opmion to, that effect, but 

nobody has a greater stake in the eapitalistic system than 
the labor unions. 

Q Then why have some unions begun to talk more this' 
way? ' , 

A To put politkal pressure on railroad management. 
Q 1s it also because they think it might stop the lozge 

decrease in railrood employment? 
A rm sure thal"s one of the reasons. 
Q If you got compulsory arbitration, would this make 

all the mote reason for unions to push for nationalization? 
A Compulsory arbitration and perhaps the elimination . 

of work stopp~ which is really what w6~re tryirtg to get 
at, would put more money in. the individual union, mem~ 
beis pocket if be dido't have to ilnance • strike now 
then. 

There is something to be said for the .tability 
ployment that would go along with • program that 
eliminate WQrk stoppages in essential industries. -

Q. Although you oppose nationallzati ..... d. you think it'i 
it good idea to reduce the number ol railroad systems in the " 
country? . . .'" 

A Over time. that has to happen unless some unforeseen :', :'~'~ 
demand sbouId develop. . . 

o How em this consolidation be brought about? , 
A GenerallYt this means abandonment of some 'tracks. ,- , 

Let's say railroad A and railroad B go between two towns. . ;~,;~~ 
They pick the best of the two .lines between !lID.. two . 
toahWllds and ~, to~ run aIIth~Ltra!nsth· ":,:,,,:.~ .. t one track,' .....••.... '¥.'.1 

an omng duph<:a,lV,setVlCe on ~lC 0 , er:u",:,'K., " . ,c • 

RAILROADING INTHE21sJcENTURY-:: _ ,- ',' ,'- i ',,.' _, --,-,' '' ___ ". -',' 

,<,( 
F_. __ ;:~y 

~ " /,y 

Q Looldn, ahead, let's '~.Y t;,ihi 21$! "';'trirY,What. do/ 
_ envision railroading will belike bythe!>t> ......... :, .;;£ 

A I see a.stTong..elIlcientl"oilj~em c6nnectingthe,;,'/; 
Ill.jar. CenterS of JriimUJ'aCfuring iind·/proiluclionandooli' .. ,:,; 
sumption,rathei' tIum. just. them.jor ""!'ters 01 .J?Opulatlon;; 

.. ' Verylittkiwill be...".wkt th;> way o£ major Coostruc- "S 

. lion Of.n~wJines.'rhefuap. lS~. y. ;pretty. well devclQped.";; 
The expensive ,imi'~~~ts,tQ]l~:,~,a~ ,,~rt'dn~, ,~_t~ -'f~~¥ 

.• exisoog P1ants; M\wi ... r.>ils;'!)l;»' .~new ballast-inother';! 
woros.th.,-b"'iness Of~lj;i1!Veii.\t'lg··'the railroad #S.l<lm. ,;', 

. ··QWhat.;hout improVll>g l"rill$bt~gfac_l'. ,.' i< 
A A tremendous amOun;:~l¥o£k'.inust be doM .In terc' . 

minaI_ impio:vernents, ,The ,;iv:~age~~tennjnals were' d;eveloped 
50 or 60years ago .. > ',:", ' _, ": '-''t,,:''<: ',' , , ' _'-" , _ 

"."In Cbkago and si. Louls . .nd Cincinnati and Kansas City, 
'the teOniOal",eoinpanies and sepa:fllW railroad facilities are all 
~t of datii. They all need reV1>mp'IDg to expedite tb. business 
of interchanging fre,ight between one rallroad and another~ . 
father than having· terminals ~vel.p into great big ,oad, 
blocb. .. ' ... .... ..... 
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Q Ideally, would you have _one_ leminal in 
politan area? 

''A That's a little bit ot an oversimplificafion '-because 
there's a combination of originating and tenninating bilsi':" 
ness in any communit)~, plus ~he height that, pasl'CS through 
in interChange service. 

,'Goods are produced _ there and are shipPed QUt. Other 
commodities Come in and are delivered localIy. And then 
there, are,_ commodities that, are, _hauled in on one railroad, 
then interchanged to -another :road to go, someplace else. 

Q Is the_-day coming when _-it __ lriIl be possible to avoid 
holding up freight in cities when -its destination is farther 
down the line? 

A We're doing more-,and ~ore all 'th~ time to ~edite 
freight. Instead of coming into' a tenninal and switching 
carloads of freight that go to another railroad on a sort of 
casual basis, you simply run right through like you used 
to do on passenger trains. This is going on in places like 
St. Louis and New Orleans. It's a nne way to expedite 
traffic through a tenrunal, but it will be necessary to get 
into the freeway or beltway type of approach for rail move
ments around terminals to improve that process. 

Q Are improvements needed in the packaging and han. 
dling of freight? . 

A Freight equipment is pretty well up to date. Our 
freight cars today are substantially different from those of 
15 or 20 years ago. In the packaging field. research is going 
along on the development of new cartons and new packages 
all the way up to the containerization and piggyback sys· 
tems. 

Freight cars today have all sorts of load-restraining de· 
vices inside them. We have. cars with hydraulically cllSh· 
ioned underframes. Cars that handle bulk commodities 
are substantially larger than they ever were. The develop. 
menf of the piggyback Heet and the automobile multilevel 
fLeet~these are developments of the last 10 to 15 years. 

Q In looking ahead, you don't seem to expect anything 
startling in the way of innovations-no radically new locomo· 
tives and things of that sort. Is that a correct assumption? 

A I think that's right. The introduction of the diesel 
locomotive and the changeover from steam were a very 
important part of the development of our modern railroad 
system. 

Q What about electrification of locomotives? 
A Electrification is fine, but it takes high.density traffic 

to justify the plant you have to put in for i~, and you mate-

iouthern Pacific's computer system helps -control 
operations, keeps track of freight cars and locomotives. 
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imiIY_"interfer~ with -the HexibilitY' of your System. -As if ',is . 
_u6w;:we _at Southern Pacific' can move diesel locomotives aU _ 
the way from New Orleans to -"Port1and~ 'Oreg., arid any· 
.-where in between. If, we hail 1,O()() __ mil~ in the middle pf 
__ that stretch -electrified, It YJ~ul~ jl)t~ere _,:~th the flexibility , 

_oIourdieself1eet.:· - _,::,:_"""-',.,,3-_i:_'~,'_-,,,:<:- - :--, _', '_: 
Another, thing we have to lookat'very carefully is the en~ 

\ironment. The railroads move more:'freign,t longer distances 
with less intrusion on the em;ironment -th_an any other fonn 
of transportation. .' :.--:. " ' , 

g,_,Are diesels greater polluters ,than the old_steam_lo_Co:-" 
,'-- '-motives? ::,-', _: _:_ _ ' _ _ .,:_ 

\- A 1 (fon't know. We didn't get into that in the _ old days: 
People ~ere concerned with -the ,romance and the beauty -
of watching that plume of black smoke and white steam 
against the blue sky. And we thought that was great stuff. ' 
We didn't look on that as polluting the environment. But 
the important poiI;tt is that generation of power at a central 
power plant to run an electrified Heet would probably put 
more pollution into the atmosphere than the total diesel 
Heet doing the same job. 

Q We've been hearing for a long time about how the 
use of computers and new communications systems would 
greatly increase efficiency of service. Yet these promises 
seem to be slow in coming. Why is that? 

A In the first place, use of infolIDation systems is not 
nationwide. The Southern Pacific's TOPS system-that's To,:" 
tal Operations Processing System-is the most advanced in
formation system in the industry today. With it, we control 
all our activities-freight·car location, train makeup. 

Cars are classified by number, general dimensions. :the 
kind of, inspection they last had. the type of service -they 
are lit for. We also have our locomotives under computer 
control. Some other railroads, such as the Union Pacilic 
and the Burlington Northern, are installing similar systems. 

Q Will- these be interchangeable? 
A It isn't quite necessary that they be, interchangeable. 

But they will provide the same improve~ service as ours. 

PEOPLE TO RUN COMPUTERIZED TRAINS-
Q How long would it take to install this type of com

puter system nationa1ly, if we had a real program to do it? 
A I would guess that, if money were available we could' 

do it in three to five years. We have the programs_ d~, 
veloped. Some tailOring would be needed in a nationWide 
system to-: protect confidentiality of certain :kinds of in- '. 
fonnation. -Communications _ would probably have to be 'fIn
proved. But the big job would be training people. 

,Q Would this computer system go a long- way toward 
aUeyiating_ the ,proble~n of freight~ shortages? -- _ 

-A It's,,-'()ile. at .-the ,llecessarr _ steps \V(!; have to take in 
'''_seeing that._ the -tot~l supply of freight cars ,is distributed 

efficiently aroQnd the_country. 
"In __ the',~old day~ __ ::~ J~~ight_:car:may have cost $3,500 to 

$6,OOO .. Tod.y,.a.refrigerat.or car.costs$35,OOO, The big 
.v~rt~ __ :p,ak _cars tfRt haul 30 littl~_:auto~()bUes_.oIl their noses 
area $4.2,000,10:.$45'000. i'."..'lJllBs" gotten 10 the poinl 
wher~- the value,: of tpe ,cars __ ,-ip~:~we silllPly, llave- t~ have 

.":t~~:r:h!te~~~6'~!:~~i~t~$~:6:S .. to ."io 
"-" A _There is_ a nationwide ,shortag~ ,Of'_ fi"eigbt equipment; 
A lot'of it is over age_ and_shollld he~epl!i_c:ea. ~'" ~ ___ -< _--,~: :".-,:'-,,~ 

We' ne:ed to _ tackle the proplem Lwo.,Ways: ,One' is -fo' -in· 
~crease the numbers of freight cars and)ocomotives-:-thafs 
to take care of growth. Then' we need to work our equipment 

. more _efficiently by use of information systems. 
(continued.on next page) 
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"We are, in th~ t;ucking b'uslneS'~ as\'1eU-as:the raiJ~,-b~'si~ 
. ness," says Mr, Biaggini,edvocating diversified n:ansPOrl. 

, - , " " " , '}"', 

FUTURE OF PASSENGER TRAINS 
(continued from preceding page] 

Q What is the life Span of a freight car? 
A By the end of 20 years a car has had it, on the aver4 

age. 
Q \Vith all the new equipment and new technology now 

available, are there good employment opportunities for 
young people on the ram:oads? 

A Yes. In fact, Southern Pacific has concentrated on the 
development of young people-our young manageJPent team. 
\Ve have graduate engineers, masters in business adminis
tration and bachelors in computer scien~es and mathematics 
and all the regular Sciences:. -

Q Does anybody want to be a railroad engineer any 
more? 

A A fellow would be a lot better olf if he went to work 
as a locomotive engineer than if he went to work in 11 Jaw 
office or in some similar job. 

Q \-"'hat doelfi a locomotive engineer .nab? 
A About $25,000 to $30,000 • year. 
Q How do you train a locomotive engineer? 
A We have a locomotive simulator that we"re operating 

in Los Angeles. It is a ful1~si:ze mock-up of a locomotive cab. 
Through a computer we simulate an the sights and sounds 
that are associa.ted with locomotive operation. 

Q Even a cow on the track? 
A \Ve could put one on-it's no. big job. Basically~ if the 

student doesn't do the proper job Qf running the locomQtiv-e, 
he creates exactly the same condition that would happen out 
on the line if he made a mistake. . 

o What ,sorts of people do you- seloot for training as 
engim:ers? 

A Generally, they are people' who ha,"" been firemen. 
". Others might be brakemen or. "conductors. I llOpe one day 

we'l he abl-e to. hire directly o\Jt, of cOllege as locomotive
engineer trainees. 

Q Do you meet any re-sisJance from the unions when you 
'take' an' 'operating enlpl~:,,}ut ~f' union jurisdiction and put 
niminlrumag>:!uwnt? ,'- - '.; :-:, ,". ,- " 

"4 No. it's a normal ~ path. We have peopJe a:rri~* 
in,!{ at official positions_ through a wide variety of routes. One 
uf them is through jobs that are bargained lor by the Unions. 

Q Mr. Biagg:in!, mUlit of what you uve tald us is directed 
toward the long-range future of railroads. l\1hat do you c0n

sider to be the most ,pressing prohlem, for yflUt' _ industry Jlt 
the present time? - - -. .' 

A To bring the railr03ds into the tWentieth 'century and 
get ready for the 21st. That requires a thQrou~ revision 9£ 
national transportation policy. We desperately _need to have 
the rules tmder which we operate':revised to reflect modem 
technology and know~how. . 
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. .• Q Would you be in favor of eliminating allregnlaoo,; .f. 
railroad rates? .. .. ... .. . .. . 

. . A That is a goal that we ,honld be worldng toward. But . 
. 1 thirilc !bat the impact on !he econumy;"!he dislocation of 
in~try and 50 forth':'would he too inuch to take aU at once. . 
- ,Q The .Department of Trampottation has reCommended to 
Congress !bat all forms of Ir~ he allowed to' 
raise and lower rates without_ re,gulatory _ apProval. Would -
this flll the need for d .... gulatiOll" .. you..., ill' 

A I -think it moves a little bit too far, too fast. .Q Why? .... ..•. ...... .... . 

A I dcm't think that, ~ of transportation ar'o grrlng to 
_go for it because the sudden impact of these_changes woUld' 

. he too much[", them. . .. . ... ... . ' 
I heartily endnrse competition and deregulation; ·'!?ut ie(s 

""see where we are ,going. and not jump off the deep -end 
until we know how relationships between shippers and cus
tomers will be affected. 

Q Should railroads be permitted to own other forms of 
transportation such as bus and truck lines? 

A This. of course,. has been our theme song for many 
years. At Southern Pacific, we were one of the originators-of 
diversified transportation. We are in the trucking business 
and the pipeline business, as wen as the railroad business. 
We would 1ike to be free to go- into other fonns of 
transportation. 

Q Do you have special regulatory- problems Wl'lh yuur 
trucking business because you are a railroad? 

A We would like to have our trucking lines freed of spe.:
cia! restrictions that apply to them simply because they are 
owned. by a railroad t.'Olllpany. These restrictions stem ~, ' 
that old bugaboo, the TrllllSportation Act of 1935. The legis-, 
haters at that time thought it neces~ to PlOtect the grow." 
ing trucking industry from the giant railroad industry 'that 
was viewed as munopolizi'ng all of the land transportation 
the country. 

Q Does the Administration's transportation bill taclde 
this matter? 

A. The Administration bill proposes more freedom of entrj 
into the trucking field and it makes no 'specific mention of 
the elimination of restrictions on raiIroa.d .. rj'wned truck Jines. 

Q Could the railroads take advantage of this greater 
freedom to enter the trucking Geld? , . 

A r haven't read all the details of the b11J, but it seems' 
to me that anyone who C)n show financial responsibility 
could get into the trucking business. 

GAINS IN REVISION" OF WORK RUlES-
Q The pl~. f()t -the railroad iridustry you have o~tlined '

seem to require co~erab~ 'e<P:'operatioJ\ fmro the unions. 
'. Are ymt ~aldng pro~ss in ,~odernWng work rules ~ mee~ 
"""" efficient operations? .. .. . ... . 

c_ ;: 

A Yes. The i,nost impOrtant parts of, the agreementS 
we~ve negotiated with the operating unions tlrls year 
revisions of wmic ruJ.,s. .This is a breakthrough because 
done itover the bargainiug tOble. Ho)l<lfUlly, the "_u·~"'-~··".·i: 
ments ~in _,giVe US tl:le, opp,qrtunity to improve service 
,hold our ~ in ~,',so ,We wjll,~~ more competitive .-~' 
lheyea...'"1i go ~~ -, _ ,~'. ,~~I:, "k_ - _',':i/e- '._, 

. Q Does thi:; indicate anew attiIud. on.the part or the 
unions toward thls whole problem? < .... 

.A I think <p. I tIrink thls. is. rational attitude. 
Q Why have tlifugs ;""Ired Out weD in thls _? 

. A Labor can't beexp.cted to give up easay the things. 
it has held dear all through history. But I do think the <>!>" 
crating organizations this time- reanzed that these were.:a 
necessary start on improvement in work rul~ and operating 
_practices, (END J ' 
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Amtral{ Doomed Without Aid , 
•• i SPChief 

By Jack MUler. 
B".,'-r\eSS Edll(lr 

Amtrak, the government OpeN-ted pas· 
Nenger railroad, tIDE/su't stand "'" chance of 
survi.ving as presently corurtituted," 

Offering sen'ice "UCXtlSS the Clluntty and 
up and down the CQllst" dooms prospects {If 
sm~cess, Ddna:ld J. Ru~ retiring chair
man of. &mthem p.aci£j'c Co., told The Ex:~ 
aminel' &iter admitting he has difficulty 
saying anything good about Amtrak 

The 72 vear old railroad ~cutl:ve, who 
has been 1ft the "busl.l1ess more than r.a1f a 
rentu.ry, said there is only one way Amtrak 
en» w made to wtJrk: By the goveJ:"/1!1l1cnt 
pouting ir, several hundred l11.iflon dollars 
tt year. 

The experiment, SJghUy over .a )'eal" 
old, already has money troubles. It wilL get 
worse, Russell warM, since the -raHroads 
wi"Jch tlu:ned DVe-r their passenger opera~, 
Hons to the National Railroad Pass.enger 
Cctp. (Amtrak) will stop making payments: 
nner 1~1. 

Rassell proudly rec:ills ilia: back in 1955 
PI!' predicted the end of lung distance pas
renger iWr'-iee by abo-ut new. "The p:.tbliv 
:1'1;1. won"_ 1".(1£ tr;lio-$ In sUflicient unmbeI's 
~r' a r1lil~(l;Hi t".ll11 hr<!'::<k evert Ollly vno:;teu-

. thousandth bI 1 per<;ent of the nation'spop" 
ulation rides trains on any giVlef) day," he 
say.s, 

~othlng wm lure the buslnesiman to 
long distimce train travel, he adds. Vlhile 
sprucing up service and mudernizing cars 
may attract vQt:ationists, it wollid be m()st~ 
Iy "OM, b.'lp for tile novelty, that's all." 

Rnssell's cO!l'U'nents wete made as he 
prepared to give up all his "meddling pnvi* 
leges" in the raIlroad he joined &2 years 
ago on a $Umtner Jub with 0 track gang as 
a Stanfo-rd srucent. 

He's "happy and conteot" to' make the 
break Wednesday whrut SF's board meets 
in Wilmingtou, DeL That wili culminate t"m 
decades as top off'.cer. indmling 12 years 
as }?resident 'and fnlIt'3s chief exeellu'\i'e(!!' 
fleet'. 

Th.oise W&~ burgeoning grov..11l years for 
the railroad, Dlcing Russell's regime, S1' 
spent more than $3 billion <far new equip
ment aod modernization. It pusherl in many 
n-ew areas - trucking, pJpelines. mr and 
marine freight forwarding, leasing and 
zand development fDr industrial find -eon:.. 
mero!.ai uses 

But RUSE!!ll is lmt to daim the glory. 
'Where we W!H'l!! and Wll{lre we lin'C goingj,; 

a reflection nf, the company, fl,(lt any 008 

individual," he says:, 

If he had his way, his de:;Jarture wnnld 
be Withffilt pnblic uotice, He has granted 
inte:yiews sparingly during: rus lon.g fail· 
roading caree.r "and reluctantly agreed to 
this beca:lS(l Biaggini (Benjam.in F., presi
dent) asked me to," 

His feeling about p;!c8onat publicity; 
"Too often people begin tll' believe whati;> 
wtitten aboutthem!' 

Russe.!i's nl.BaSUrC of an executive's sue-. 
cess is in the Prul;lt column oft.'1efinancinl 
statement anc in. the wealth of manag~ 
meni talent. 

SP has at least a hali dozen top offidals 
"equal to a:nwone and anything in the U.s. 
today. Mam.y companies have to go outside 
tll' fill hlgh poSitiMS - thw:'s a refleclfun of 
a shOl'oooming in mar.agement," RUSSell 
says, adding: 

"If my sccessor doesn't do a better job 
than I did, then I didn't-d>1 a good job"" 

The railruad's reputation as me bc.,i 
money trlaker in \.he business md!.catl!5 how 
Russell's hard - J1(Iaed cost - cutting tech· 
niques have paid off, 

II explains why he has been an ardent 
JOl! ()f passenger "ervke "~ ''In my lJj)hUon 

irs in1ptlssible f!1r mng distance- train travel 
to pay its way Il11tplace in the world." 

He wall willing "to pay, a big price" to 
tackle SF's 1aOO:;' pl;'oblems and says: "We 
still have a tremendous amount Qf man 
hun:,., paid for that are not necessary, ' 
we could J".lll a train withuutany people," 

Russell is unrJtiled wben asked a,bnk'l 
his reputation as a tough boss. 

'Tve always been fair in handling roo
pie. You car. ooll it tough, butInevet asked 
for ar.ytwng 1 \vouldu't do mYlIelf, SP al
ways con:es first -there'sadi!£erencebe
tween oong firm and vindictive," 

What's his formula for grooming top taI.
eat? 

"Pkk people most likely for" job. Make 
it jXl$sfble for them w get exper-jeIl¢9 W 
qUAlify, I brOught Eiagg;illi out here from 
Texas jn 1{l55 to gain experience," 

It'<; common knowledge that Rus,sell 
y:el~d the SP throttle slowly after he 
moved out of the presidency in 19M. "For a 
while, I retained a veto andmeddllng privi
leges. But I !lave been meddling less ill r"" 
reai yeal'S." 

HiJ's prfhld of the, "transition" e~ec\lte-d 
"witbnut a ripple" so hedoesu't "in"ber,tQrp. 
ill anyway wiL.; !he openrtjo)n of the rAil
road today." 

'"._.''''''''''''' '''''''''''''''"""",n"",,,,,~,,,",,,,,,, , ,,' '\"""t,""""""'""'''mm''''''I'I!!U''1111l1111IJll~!I!!I11:l'Immm!1Hm~mllm!m!!IIIIIlIIII:::1Unl1l:j"1'!~n\!!llm111~~IIIIl!IIIlTllHHI!I1HI><1"ljjllrmmfi11I1fW"IIIIIIIIII::U(!i1 '1H11WI111jHlaIIlIH,\I:IIIIIIiIIIl,,;11l1111Ilwamrlll!ll.lnlllllfll!l!!m"IHI 
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People Don't\\Tant Trains 
Your editorial (Jd:,- 6) sug:sesting ~ines, politkal!:: controEed rak!. 

a ~200-m.p.h. tt';:;;:: :;tTn, L05 An::'i.~105 and a s.n:e::J1 ceiici:, 0; cr.'er '51 m:l~ 
to San Franc::::rt\ \\"QL::d make t::ain lion <i d~':. I~ has 11.0;)0 1';1112:: (): raJ~ 
tra\"(>! in CaE,'o!:ni;; C'0n1netitiye'in road ana emp!:1ys -170,OO'J ner"'n;-.S
time with aitp:a!1'2s misses ,;;WO sig~ mo~'f' ttim any o:h~r 5ir.;;:2 (.:-,;",rjM 
nificant POiN;;: zation in Janan and almost as man ... · 
I Firs~, the topoo;;;raphy of Caiifnrnia a.5 the totaL 1..:5. railroad i:1(~::nr'v 
t~ unlitl' th8r. :lt~_\rN':1 Xe,,' l".:n'k .empioys to operate :':0 ti;r-';3 t!;e 
and \\-2.:::'.:1"<-;:r,;:, -r:~~ ::::_:::~:;l. trdci:?;c, 
rita Mountains alonr: the coast and '1 Rail passenger service in the ~nit
the Tenachapi :Mn~ntains inland t..-ed States might be justified ir a few 
make it imp();,;sihle ", operat.e hl&;h- appropridte places "lJch a; the B0S-
":oAP;n tr:::dni:! ::II thp. ;;t'P".:Atlt, tlmt:>o rm trm_ ",Pt'· \-(,)r'k_\\~;t~hint'ltnn rnrri::r:r. 

_".~_ '_., .'. "h.d ~,._ .• ~._. -, __ ... A~ ~ _ ._, ___ ~',_. t,"" 

Tunneling under these ranges that -the~'g~~~t ~a-ior:-ty of Am~ri· 
\\-onlrl he comparahle il} CDst to . cans h'aYe cedsin:-lv cnte't for r~:'.H 
buHrI:ng a Iir;c u~:dc!' t~e L:;-:::Esh !:.r:e~ flf, .rcrs~~~·l. i~·~~.~;;~7·~;ti'~: 
Char:nel - .'::t::oo..:t a:1Y e-2Qt'.omk ! n,.. leCOlG sho ,,, ~ ~ha~ ____ r;;c."c.~.~;:. 
justification. 'Yhil'~ a pi'njP;t of that ::;:imply '.d'r nol e~e lor.:r-cl~:·8.r;('e 
kind mi£;hr r,C' tech:101o~kBH\' fea~:~ ra:1road sccyic-e if'. slJW::ier."!' t:c'::..;r:;e 
b~e, l:,cre v'o'J!d be no j~(':eath"e fnr tn jusUfy the c-;qi'n,;e, >~o ar:1Q~l:;r ·,f 
pri\rare ind:;s:.ry to invE'st t-he capital promotion or g{wern:11ent inyoh-e
necess:!':;~~ to:) i:n;;iri it, n:~m l,: "in:r}fl)Y;;:' sen'ice ,,':!a 

Secnr..t:i. ricin::: tn..: eXRmp1!:~ r:! !!'1e c.:lange Li1at $Itual:on. 
~h:.;!iE't train:;" jn J3i)B.:-: ObSCClff.-5 thE.' THO:"L~S C, BCCKL2't 
f<.;.;:i. u;' ~:.<: itj',~~;.d~. The 'i'v:"a;-,;", 
LinE' i" £>1: en;;meel'l,pg- marvel :.,::~ 
the re:::t (jf the natirmalizen raU:--r,:;d 
there 13 piaguea 'with moneYM lo3in; 

:.:i::iU:;,.gi::l, r-;f.liic 
Relations De?a~-~:::t:nt 

Southera P"cific 
L03 Ang2:les-
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INTRODUCT I O~: 

':i'he plain1:.iff regards this as an il11por"t.ar:"l case·. 

?he SUnset Limited is a passenger train operate'J h\· 

defendant Southern ?aci'fic Trans.?ortation Company ("SOuther;: 

PaciC.c") between l~ew Orleans and L:.:>s A~g(Jles pUrSUd:1:" t, 

lr: :979 t.he on-time performane'? 0:: t;',? 

Sunse<:.. lJimited de'teriorated dras~ical1y, from aT: already-lo,,-' 50s;. 

in the first few months to 0% in July, at which leve: i,- remained 

four four rnonthz. Acccrdin:j to reports made by Southern Pacific I 

an abnormally large por~ion of th:? underlyi::g delays were due to 

freight interference I most. of v:hich occurred between I'!e'·: Jrleans 

ane Houston. (Facts l. 1 f 2.1, 3.3, 3.5 1./) 

Amtrak repeatedly urged Southern Pac~Lc managern·.,,::-;'" t:, 

resolve t.his aCl.lte problem, but received no satis£act<;.Ir~ 

response. As the performance cf the 'train continuec 1.:0 decline." 

A..rntrak conducted an investig3.tion in Sept.er:tber and October 1979 

in order to detE:1.":nine first-hane the oauses of the delays. 

(Facts 3.7-3.9) 

Amtrak observers rode in tile cabs 0= Sunset Limite,': 

locomot:'vcs, reviewed Southern Pacific opera'::'ing docurne::ts, and 

inspected the operatin-g fac~l:i.ties i:-, yards ane. along t.he main 

line. !Jl})oy concluded that. a great deal of unnecessary and avoi6-

able freight train inter£ere:!1ce was occ1.:rring. Despite the 

presence of Amt~ak observers and accompanying Southern ?acific 

officers on the trains, on-time perfor~ance co~ti!1ued to deCline. 

In the first two weeks of December 1979 the Sunset Li:nited neve":::' 

arrived less than 4 hours: a:1a 25 minutes late. and often as much 

as 7 to 9-1/2 hours overcue. At AJlltrak' s request. the Attorney 

General filed thi.s action on Dece:nhe:::- 20. 1979. (Facts 3.9-3.12: 

]../ Citations denoted "l:-'acts" refer to Plaintiff's Proposed 
Findings of Pacts and Conclusions of La:"" filed herewith, 



The next.- day this Court enterec a Consent O::::der requir-

ing southern Pac:tfic b::; acco::::d t.he ST_at'Jtory pre=:erence to the 

sunset Limited. On~y t'her. did perf:Jrmancc begin to improvE. 

t~cvertheless, Amtrak observers riding the Sunset Lim.:.':.e~j aft.e: 

::'-hat date repo::-ted ths.t nUIT'.ero'..1S i:;.stances of avoidablt;> £reisht 

ir.terference continued to occur. 

4.13 ) 

l'he evidence shows t-hat Sou~hern PacIfic has tolerat.ed 

re:narkably inept dispatching or: i:---_5 rail lines between HO:;:stO:-i 

ar::J tilev Orleans, and that it.s dispatch~n,? ::r:>:::::t::'ces havs 

inflic-ted substar.t3al avoidahle delays on the Sunset L=---ni-::e.:::'. 

T:ie ev~de4ce also shows that by tolE/rat.in?, t.'<ose delays 2;~u-';:')e:r-. 

Pdci.=:ic 8'onveyed to its employees the clear impression that 

priorlty treatment of Amtrak trains was not required on its rail 

lines. If a railroad consistently engages in suc~ flagrant 

pract.ices over a substantia:!.. period of t~ime I but can escape the 

imposition of sanctions by ~mprClvi:-'9 its poor periorme.r.c'2 

followin-g the i~stitution of a lawsuit, then the statutory 

preference is meaningless. 

Southcr:1 Pacific has attempted to rebut the 

Governmen:::.'s case on the facts. but with lit':.le ev:"dentia:::::y 

foundation and a notable lack of success. Por its pri.ncipal 

defense Southern Pacific has been forcea to rely on the claiJ'::l 

that it has meraly engaged in deficient~ dispa"tching, <lBd that the 

statute shotlld be applied only where a conscious decis:'on to 

prefer freights OVer passenger trains can be identifiec. This 

pDsitio~ is facially absurd. The statute does not require proof 

of scienter~ The statute requi:::-es priority treatment for 

intercity passenger trains. ffilcre a law requires two trains to 

be treated unequally. Qud they are instead handled with equal 

negligence, the law is violated. 
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Southern Pacific has also suggest.ed tha~ ':.h(O 

dispatching moves described to ;::-:.i5 Court involv~ enor:r.ously 

complex decisio:::.s, and 1:.~'"1at it is unfair to secooc-gues5 ti-.oso::' 

decis~ons. 'I'11is position is an insult to the -trade. As t11E: 

plaint_if::'s evidence has shown, the functior: of yardmasto:,s an,-~ 

dispat.chers is to adapt -to cnangi:lg circamstances as they acc;,;:r 

in order to avoid precisely the types of situations presented. to 

t.he Court in this case, Appropriate planning and competent 

dispatching, bot:' premised 0!": the c:ear priority of A."I'.trb.}'. 

trains I WOllla have avoided cac:\ of those sit'~ations. 

that in each case several uncomplicated a: ternaL~ 'Ie moves existe:~. 

that would have cx:?edited the 1'10Vemsnt of the passe~lger tri'iir. 

undercuts any argument that the task is siffiply tc>o c_ff:'..C:~l::'. 

The on:.y other d:efense left T~O SOU-::':-:e'rn Pacific is tc: 

assert t1)at becaus-e j,t.s per:ormance has improve;:: since last 

December 21 no injunctive relief is necessa~y, There are ~hre~ 

obvious flavJs in this position. First. is the f9.r.tilia::-;- legal 

prir;.ciple that ,·[tien a defendant ceases illegal activitl' on:y i:i 

response to a court. Clrder r the likelihood of future viol at_ion:::: 

can be presumed. Secor:.d is the fac't that Southerh ?aciiic still 

has not eliminated unlawful freigh:. interference betwee.n Houston 

and New Orleans. Mar:y of the incidents discussed at. this hear ins; 

occurred during the month of January. during the pendency of this 

court's order. Third, i.njunctive relief is required in ligh":. of 

Southern Pacific' B atti t~Ltje toward &"1ltrak passenger "trains [ which 

according to the plaintiff's evidence has ranged ::rom 

indifference to o'.Jt.right hostility. While the plaintiff 

appreciates the candor of Southern Pacific's Vice President for 

Transportation i~ admit~ing that his railroad regards Amtrak as 

an encuPlbrance, this is yet. another public staterr,cnt which .... :ill 
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serve to canfina the understanding of its e:nployees that A.:"t;:a~:. 

trains are not welcorr.e on its trac}:s. 

The relief the pla::'nti£= seeks in t:-:is CBSr;;: is rL',ithE::-

novel nor burdenso?n{j. It is the same priority' tha-:. has 

custo[f,arily beer: accorded to important passenger traino-

throughout the recent f12.st.ory of railroadin;:. It is tr,e priori::.y 

that existed in 195G, vlhen Southern Pacific I s chief opera -=-inj 

witness was the 1'rainS\,laster of the Lafayette Divisio:1 and t"he: 

Sunset Limited was run Or) time. At that time freight trains were 

requ':'red to clear a~l main tracks, within yards an"] w:'tnout, a+_ 

for f1 ve r.Jinutes be£o!:'e those "crains arri vee.: and Sout:-tec. 

Pac.Lfic rules exp;:-esG~y fr.)rbadc:? the delay of a passenger -::..r2:.i:12 

by a freight saw-by. Th~ legislativ'?: l')istory of Section 402 {'2.) 

demonstrates beyond doubt -that Cong:-ess mear.t. to give Arntra1-: 

trains at le<;..st tl:2 sa.:-le ?~iori ty formerly accorde1 to ir:lpor,,;:a!1~ 

IJassenger trai;)s. 

ST /).TEYJENT OF FACTS 

Plaintiff I S Proposed Findings of Fact filed herey.'it}1 

are incorporateo as if tully set forth here~n, 

ARGUHEN'l' 

~. _'rJ:i~~$tirnoJ!._+,/)£ .~ain~if:f' $ Witnesses, Unlike That 0::: 
Sout::he~. __ Pac.:L_ffC' $ rlitnesses l Vias Properly Supported a~d Is 
Entitled to Grea~ Weight. 

There are SUbstantial c:>nflicts in the evidence before 

this Court concerning the causes of freight interference. In 

addressing these conflicts f the Court should consider not on2.y 
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the conclusions stated by the witr:.essc5, but als:) the extent L) 

which those conch~sior:s are support-ed by othel" evider:ce. 7~e 

testirr.ony of \vitnesses whose concl'Jsi::::ms are supportec h:.' other 

evidence whic:' is subs<:.ar.tial aml convincing is entitl(d to 9rE;c:~ 

weigllt~ . 'l'be testimony of a witness whose conclusions 21::::0' s,jl'~ 

porten only by his ovrn judgmen':: or by his own charac::'erizfn,i;):~ C
C 

infcnnatio:1 f·ro.tr, unidentified sources is entitled to lit·tle 0-;:- r.,':! 

weigr.t. 

{a) Plalntiff's Case 

Tr.e testimony of plainti if's wi t?1esses ::'5 feU y s'J!'~ 

and is thus entitlec to g::'eat weig:-.t. 

The President of ';;,iltrak, Alan 3cy:1, t.estifi.:-d \d.t_'·. 

respect- to the decli:-l.e in the on-time performance 0':: :::he S:.rnse': 

Limi';:ed in 1979. ~lat testimony is based on the on-time perfor-

mance data compiled ar.d furnishe6 by Southern PAcific itself:, 

(PX 1; Dx 17) 
2-' 

Mr, Boyd also testified that )\.liitra!-(, before 

t:1C Attorney General t::J bring suit, against Southern Pacific, made 

efforts to persuade Southern Pacific t.O improve the performance 

of the Sunset Limited on a cooperati\te, non-judicial basis! but 

that Southern Pacific' s resp~:mse to these efforts was not satis-

fact::>ry. That testimony is suppo:r-:.ecl by documentary evidence (D:~ 

6 and D,lX 7, correspondence between Hr. Boyd and the highesT. 

officers of Southern Pacifi,c) i by undisputed evidence t.~at t~e 

performance of the Sunset Limiter! continued to decline in 

September and October 1979, while AmtraK observers and Southern 

Pacific officers rode on t'he train (PX 1, DX 17); by the 

~/ References to "PX" and "DX" are to p1aint~iff and de£endar.t' s 
exhibits introduced at the hearing on plainti£f's Motion for a 
Preliminary Injunction. 
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admission of the Southern Pacific I 5 witnesses that the.:!, are r:1ore 

concerned with freight service than passenger service; and by the 

tacit admission that they too}~ no specific actio:) to enforce the 

statutory preference during the several months before this .:tc~ion 

was filed. (Facts 5. 1. 5. 3, 5.4, 5,10) 

James Larson testified with respect to specific inci-

dents of freig"h.t interference encountered by the Sunset LimiteD. 

~1r. Larson clearly identified the sources of the information upor. 

which he based 'his testimony. One source was the first-hane 

reports of the Amtrak observers who rode on the Sunset 1..i1.1i t.:o-

The qualifications of those observers and the e-vents the~-

observed have been placed before this Court in sworl1 affidav~~£ 

executed by the observers themselves. (Affidavi~s of Lars~ 

Sloan, Schaffer, ~1it-::::hell and DuBois filen on December 20, 197?-

and February 1, 1980) 1\ second source of Mr. Larson's testimony 

was the official documents maintained by Southern Pacific t~ 

schedule and record the movement of trains. 

timetables I delay reports, train sheets, train ::Jr:1ers ana yar:: 

records. These are the documents experienced rai1roaj people us~ 

to analyze railroad operations, a fact acknowledged by Southern 

Pacific in its response to interrogatory No.2 of Plaintiff's 

Second Set of Interrogatories. Response filed January 30, 1980i 

See also II at 48.25-50.3) ~/ Mr. Larson assembled the 

pertinent documents with respect to each of the incidents 

addressed in his testimony, analyzej them, brought them to court 

and referred to them extensively in the course of his 

3/ The Roman numerals herein I-V, are used to designate the 
treanscripts for the five days of hearings on Plaintiff I s l'1otion 
for Preliminary Injunction, as £ollows: I-Monday, February 4, 
1980; II-Tuesday, February 5, 1980; III-Wednesday, February 6, 
1980i IV-Thursday, February 7, 1980: and V-Friday, February 8, 
1980. The number before the decimal indicates the page of the 
transcript. The number after the decimal indicates the line 0: 
the page. 
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testimony. Plaintiff introduced representative samples of these 

documents into evidence. (PX 3, 4, 5, 7, 9, 21-28, 33, ,;:- \ 
--'-' , 

In summary, Mr. Larson's £as-=tual testimony was base-:' 

upon clearly identified and authoritative sources of informat-io:--i 

which were presented to the Court in a manner which perr.:,itte:J the 

Court and opposing counsel to assess their validity. 

Mr. Larson's opinions with respect to proper railroad 

practice were also supported by a breadth and depth of personal 

experience with an operating railroad and, after joining A.rlltral:, 

by years of experience in dealins; with numerOUG operating rail-

roads. (II at 5.21-6.16; II at 97.20-98.4; II a~ 122. 6-122. l!.;::, 

The testimony of Hessrs. Guic1r:;r I Poole and P!:"0·,T~,~-

concerning the deterioration of passenger train service 0:1 th-o.: 

Lafayette Division was based on personal observation an5 was 

supported by their 109 years of railroad experience on both pas~ 

senger and freight trains. (II at 32.10-33.6; II at 39.19~41.3; 

II at 47.19-49.4) 

The testimony of Dennis Vorbau concerning the CO!TI-

plaints received by Amtrak from pas~engers was supported by the 

sworn affidavit he submitted to this Court on December 20, 1979; 

by the analysis he performed and which he described on the 

witness stand (II at 59.16-62.14); and by the specimen letters of 

complaint which plaintiff introduced into evidence. (PX 20) 

Lawrence Brophy's testimony principally concerned yard 

conditions. It was supported primarily by an analysis of the 

official yard turn-over sheets maintained by Southern Pacific to 

record the condition of its yards. (Vat 141.17-141.25) These 

are the documents experienced railroad people use to analyze yard 

operations. V at 141.19-141.25; Vat 153.8-153.13) Mr. Brophy 

brought the pertinent yard turn-over sheets to court and referred 

to them extensively in his testimony. Plaintiff introduced 
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representative samples of t.hese documents int.':) evidenc~, (PX 2L, 

23, 25) Mr. Bropr.y also based his testimony en first-ha:l ~ 

observations of ::.he yards 2.t. issue. (v at~ 141,lJ-141,lG) ',"~ 

Brophy r 5 st:':\t_ements of opinio'1 were also supported by yeo:;:", ~.E 

in.tensi ve and spec':-a lized expe:cience in the operat..ion c: y;;;r6s. 

Although MI. Brophy disc',J5sed ,,"he condition of ,the -yards wi':.;h ~he 

people who worked there. he indicated that su~h discussions Ere 

not a reliable sour::::e of info:::mation an"l the"':::. his conclusiQ~\£ 

with respect to t.he cO:1ditio~. of the yards were not. based O:l soc"-

dis::ussio:'.s. (V a~ 152.20-153.13] 

In 5ununGry, the plaint.iff's \dtnesses f.:lly disc:los=., 

the inforrna-::.ion U::,O:-l lrihic1--\ their tes-;::":'0ny ,-las 't)aS"2c~, ~11e:C0'.'_' 

invi t.in;l an£11ysis by t~je Court ans opposinS counsel Qf 't-;:<;, aJ0:-

quacy of t~a-:::- infornation to S'JPiJort t:,e ::'::o11clusions those wi-::..-

nesses reached, Such analysis indicates that ~he testimony of 

plaintiff's witnesses viaS well-founded and is thus entitlc(l -:.:::, 

great -weig;--,t,. 

(bl 

'Ir.e 'testimony of southern Pacific I s wi t::esses cannot 

withs-L.and the sarr,e antilysis. 

(i} Personal Knowledqe 

None of the witnesses whom Southern Pacific chose to 

present to this CQurt by affidavit or 21.-:: the heari.ng had any 

personal knowledge concern'::"ng the i:1cidents of fre:'ght intcrfer-

ence alleged by plaintiff. 'I'his: is a significant omissior. 

because every time an Amtrak observer rode on the Sunset Li:11ite(l 

he was accornpani €(~ by a Southern pa::ific officer. Whereas the 

Amtrak observers each subm~tted sworn af::idavits to t'his Court, 

the Southern Pacific officers who accoa1.panied them did not, O~E: 

of the Amtrak observers. Mr. Larson s 'testified with respect to 



At:1trak's observations and underwen"t. c:::"oss-exami:-wtion. 

Southern Pacific's observers we.re cal~eij tt) testify. It can he 

presumed that. had t"'~ley been c?.lled they would not haV0 refu-::e:5 

the testimony of A,:utrak' S ohsnrVel's, 

Southern Pacific so~ght ~o respond to the alleg~~10ns 

of freight int_erefc:::::ence by offe.ring the testimony of I'~-::,-, :RamseJI 

He did not.. ride on ;:he S'Jnset Limited whee the inciden::s s:E 

freight int.erference occurred. Nor 1::; there ar:y evidence con-

ce~~ing the extE:J.t to which Mr. Rarr,ney's version of the freig:-::~ 

interference incidents is based on ir:..for::nat:'on he receivec':' froy". 

the SO'Jthern Pac:'fic o::ficers who ' .... ere present to observe ,the:'_, 

p;:ession that his testimony was based 0:1 the 'personal kno',,'le:ig2 

of some other person. ~~r. Ramsey rarely indicats::! the r..ame: ;::: 

t'hat person, the ex".:ent to which that person relied upon docu-

ments 0:::: melTtOrYI ;::,e date on which fl1r. Ramsey receivec his infor-

rnation, or the ::orm ::)f the infQrmation (written ot oral , general. 

or specific). Instead Mr. Ramsey offered self-serving c:"aracte;---

iz.at:'ons of wf'.at unidentified persons supposedl~' said to hir, or 

to others at some unspecified tim€',. (IV at 97.24-98.2; 104.13-

1C4.19) {i:.::ch of Hr. Ramsey's info:::-ma-:.io::J was, 01-:: be.st, t;:irc:-

hand. (See Ie. g., IV at 110-12-110.15) 

Another of Southern Pacific's witnesses, Hr. JDchne~, 

t!1e highest Southern Pacific officer dealing exclusivi;!ly 'with 

Amtrak passe:.:.ger train service. attempted to convey to t::12 Court 

the false impression that he had extensive personal Kno\.;ledg2 

with respect to the problerr,s recently encountered by the Sunset 

Limited. 

stated: 

In response 'to a question by the Court~ Mr. Jochner-

"I try to make it a prac":.ice in my position 
of riding these ~rains, all of our trains, at 
least once a month or as much as the schedule 
will per,nit. 11 
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(Vat 134.22-134.24) The Court ther. aSKed rl::- Joch!1er if he had 

been or: the Sunset Limited. !'-~r. Jochner anSvlered tha t he hac an/; 

that he unders'.:ood the cifficuities th2 ere .... ' or: the ':;uns",t-

Limit,en had encountered in the prior six montJls. 

135.11) 1!1 his prior deposition. however. :"ir. Jochner s'::ate:: 

t:-,at 1.',e last time he han visite6 the Lafaye,tte Divis::"'o::1 W:iS -c. 

single day in the sumner of 1979. Cn ::hat occasior:, he rOCle in 

the passenge:: corr,partment. cf the Sunset Li.mited fror:l Lafayet.te to 

HOllstor: only. He was unable to recall When he had n;ade any priar 

visits to the Lafayette Divisior:.. (PX 36 at 34.7-34.14 and 36.9-

36.25; 

(ii) 

Sout'herr; Pacific offl;':Ted into 0vidence only Of)(> 

document pertair:.ing -:'0 the freight interference i:'.cidents, TLOi~ 

document (DX 13) i3 a "st::ing-chart" which purports to depic~ 

train tnovenent_s on the Lafayette Divis-1on du::ing a 28 hour perio::] 

in Octobe~ of 1979. .r~ appears to have been :?repared and o:'fered 

"to :nuke the ",ovement of the trains look very compli.ca-tej an:::: the 

dispat.cher's job very dif£ic~l~. (2}~ 17} in6icates that tlV:, 

truth is otherwise. PX 17 sub-divides the entire string-chart 

into 12 individual parts, each of which represents the 

geographical area and period of time for which an i:::1dividual 

dispat.cher is ~esponsible. PX 17 shovvs t.h;;>t eaC:i. dispa'::che:c is 

responsible for only a snaIl fraction of the train move:ne~l~", 

portrayed on DX 13. southera Pacific's single document 

concerning the freight interfere~ce incidents is thus misleading 

ra-ther than helpful. Moreover, the lack of care with which this 

d.ocument was prepared is ir.dicated by the fact that the graph had 

to be corrected at tria1--s?ocifical1y, Hr. Ramsey submitt.ed a 

revised graph showing that sev~!ral 'Crains were parked on sidings 

for most Qr all of the 28-hour pex'ioc covereG by the graph. 
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Similarly, ~:L Jochner's tables wl1ich re':lecte:~ 

augmented on-time performa::>ce of SOL:t.r.ern Pacific's trains w:-ien 

compCl.red wi-!:h all trains in the A.'TIt:!:aJ~ syst-eLl (Jochner j\£ fictivit., 

January 23, 1980. Exhibit B) were faulty: 

Paci:fi c' s perforl71ance used a contract-based COD:::-"l'Lc..~iQ" 

of on-tine perfOrTlanC2, a:lowinq nUD'2:rOLlS types 0-: 6€lays t·) 0.". 

excused, while the figures for o-::.Ler pa:cts o~ 1\I;)trar:' S SYS"L0::. 

were based on ICC standards whi:::h do net excuse su:::h delays. 

From time to time in his testimony Mr, Ransey sou;:'-:::' to 

create the impression that ~,is testimony was support.ed b~' 

Southern Pacific document;:;, SOrl(: 8:: Hhich wen:: jes':::ribe-:: ."l:", ~"7':::,_ 

cross-exam:nation. M;r, Ramsey was asked whet~l"'~- he hc'::: bro:...;';-,,'. 

\>."i ti1 hi!.. to court any aOCllt:\em:,5 whicrl supp:::Jr::ec r::ert>o.i:," ::1:' ~,L 

assert.ions , and he admi.tted that he had brought wit.h hi~~'1 no ,suc-r, 

documents. (Vat 76.20-77.12) 

It is net. eno'-lg;'" hewever I t.o say that Sout.hern 

Pacific's case was ::1ot subst.antii'ited by documentary evidence. 

SO'Jthern Pacific's case was repeatedly il1'.peached by Souther:-· 

Pacific I sown docu.,.ents. 

I~I one sit.uation W~1ere the condi ti on of the A] gie:r$ 

i-lain on October 7, 1979 \-vas at i$Sl..le, ~~~. Ra:-::sey based his 

testimony or~ a telephone call to a Southern Pacific employee on 

Februa::-:y 6, 1980. He chose to ~e:y upon ~he ~ecolle~tion 

conveyed in that conversation concer:>i.ng an event which had 

occurred several months in the past rather than upon the Southerr: 

Pacific yardmaster's report.s w"hich are filled Ollt 

contemporaneous ly with S·.1C:l events J are kept in the regula::-

course of Southern Pacifi:::'$ business, and flatly contradict ~he 

after~the-f:act phone call. (Compare PX 9 wi til V at 66.25-67.12; 

Southern Pacific's claims that its- yard operations were 

dis!"'upted by force maj~ ~~ on speciEied dates in July and 
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September of 1979 we::::-e refuted by Som:he;:-n Paei Li:~' sown '/2.7':: 

records. (PX 22, 23, 25) 

Southern Pacific's claim ":.hat the delays 'to the Suns0-'::: 

LilUiteo. result.eCl. fron unant.icipated Ll fortune rathsor tha:-: frQ 

scheduled operations was Te£llted by Plaintiff's Exhib'{t :!I', T~ 

Southern Pacific: train sChe:JLl~e: which proves that Sou'thc::-', 

Pacific act~ally to ser.d daily freight trains ou"':. (Y: tJ" 

;nain track 26 and 33 minut_es ahead of t~e Sunset Limited, 6. cir-

CUft\star.ce w'"nid: virtually asstlres delay when t:'e SUnse'::. ~imi<:e~ 

oveytakes those freig~ts, 

the Lafayette Division t.O F\ 'halt 'Xi'l.5 refute6 by Plaintif-::: r s 

tables and show that previously Southern Pacific has $ucces5full:,' 

granted the contested preference t8 the Sunset Limited and that 

at the present. ti:ne it grar.ts comparable preferences to othe!-

passenger trains wit~ eqaal success. 

Southern Pacific's claim t'1at Ule delays enco:..u:r~:er€d b:' 

the Su::)set. Limited resulte<3 froD congest-lOr. was refuted by Plain-

tif£'s Ex~ibits 29-33. ~1r. Rarr.sey t.estified that freight volume 

was higher anCl congestion became worse iT':. September and October 

of 1979. However, Plaintiffts Exhibit. 29, a telegram written by 

M.-::'. Ramsey on Sep'te:ripe::- 14, 1979 states that the congestion 

situation had irf,proved. Plaintiff's Exhibit 30 indicates t.i.a-t 

Mr. 'Ramsey wrote on October 11, 1979 1 wit.h rega.rd to specifically 

report.ed delays, in n:.s OVJ~; handwriting, that "Those delays co:.:ld 

and should have been avoided t.o 1 &. 2." Plaintiff's Exhibit 31, 

a Soutl;err. ?ac:ific te:cgro.!1 dated October 15 1 1979. states "vlI'L-: 

THF; BUSINESS TBh'!' 15 ON 'tHE LAFAYETTE: D,::VISION TODI"Y, THERE IS 

REASON WHY KO * 1 SHOULD NOT COME Ii\''IO HOUS'1'ON ON ~nm." In 

Plaintiff's Exhibit 32. Mr. Phipps, fOrIf,er superintendent 0:: th0 
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Lafayette Division, states that as of October 31, 197';, "lint"; 

congestion has eased considerably" 

Plaint!ff's eXhibits 33 ane 34 demonstrate, ire;'"" 

southern Pacific's owr. freight ,data ~ that freight vo:une 0" thE

Lafayette Division did not inc-rease in 1979 but ins~eGr= 

decreased. Plaintiff rea:uested th3.t tbe data set fort.h i~: 

Plaintiff's gxhibit 33 be produced bv $ou-:'hern Pacific :t!1 

discovery. H~~. Ramsey stated under oath t.:'1Ht such asserr,b:es date. 

did nC)t exist, and could be collected only with difficulty. 

(:Je:fendant's Response to Plaintiff' s Interrogatory No.3, da-tec: 

January 30, 1980). "'men confronted with this da-ta (whic~~, 

plaintiff subseqwem:ly obtained in other liti<;H}-=-io~) 0(; ::-::r':)s:'

examinatiocl, D:::-. Ramsey revealed that )1e was v;el~. a\-,','3.re t;;-;:_~_ 

SO'Jtnern Pacific compi~ed such da'::a. It aDoea::.-:; that Southe'~-

Pacific failed to produce highly relevant documents dama:::;inQ t:::; 

the:.r principal defense in this case, dOcuments contai:::-;.i,:~: 

inforw~tior, which plaintiff had requested and which Soutner:-; 

Pa~ifjc knew or snou16 have know~ existec. 

In su:ur..a::y, Southern Pacific presented no docUIT,en-tE::Y 

evidence which supports its claims J b:lt relied instead Of! thB 

unsubstantiated oral testimony of its witnesses. That testirr,c:-rr 

was repeatedly refuted by Southe~n Pacific documents offered ir::.t.c 

evidence by plain~i=f. 

(c) Conclusion 

Sot;thern Pacific's denial that unlawful freight inter

ference has Qccurreo is based almost entirely upon the conclusory 

testimony of its wit~esses, unsupported by personal knowledge or 

the regular bus~ne$s records of Southern Pacific. On s~ch a slim 

basis, t'he testimony of Southern Pacific's witnesses waule. be 

ent.itlec to little weight, even if it were uncontroverted by an",:' 

other evidence. B~t the testimony of Souther~ Pacific's wit-
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nesse5 is rife with self-contradiction an.:? has been conch:sively 

refuted by Southe:::n ?aci£ic' s o",'n documents _ Accordin-gl:/ I U,(' 

testimony of Southern Pac:i.fic' s witnesses is ent i ties t.:::' ;;.' 

weigl1t whatsoever. 

II '1'118 Evide~ce Shows Tl~at Southern Pacific Repeqte~5~~ 
Avoidable Freight Interference to the Sunset Lir:liter~ 

The Sout:!1ern Pacific rail line betwe.e:1 New Orleans an:; 

Hou.ston used by the Sunset Limited is basical~y a single trac,~ 

railroad equipped with automatic blocl~ signals, dispa~c:'e:: b~' 

timetable and train order (II at 24.18-24.22). 

to many thousands of m':'les o£ rai:J.raad throughout 1:'112 Un: \:.er~ 

States (II at 2,L23-25 . .l). Traffic levels on the line sh~j'~,' that 

it is not a high density operation (II at 95.8-95.13} a:1d tl)i:i'O~ 

tIle work load of the dispatchers is moderate (II at 99.11-99.20). 

An Amtrak task force conductec an investigation i:1 

September ar;.o October of 1979 to ascertain the causes of dela~_'O= 

to the SUr-set Lirnit.ed. (II at 7.22-8.2;. 

observing directly the oper3.tions oi: the train, the tas}~ forc~ 

assembled train shee~s, delay reports, yard records, cc~ductorQ' 

reports and ether documentation which recorded the history of 

actual t.rain movenents on the rail -line (II at 9.3-9.14}. 

Reports of their findings were compiled and prese~ted to the 

Court in conjunction with the Motion for Temporary Restraining 

order filed December 20 , 1979. (Affidavits of M.essrs. Lar50:1, 

~/ James LarsoH F 27 years experience in freight and passenger 
operations {II at 5 .. 22-6.16}; Carl Sloan, 22 years e.xperience in 
mechanical and transportation (II at 8.10-8.12); Alden Clar1<:.! 
professional engineer, 25 years railroad operating experience (II 
at B.13-S.15); Gordon Dubois, civil e~gineer, 33 years rail~oad 
experience (II at £"-16-8.18); garvin Schaffer, 36 years 
experience in train movement (II at 8~19-8.20j; Bob f>.1itchell, 4(> 
years transportation experience (II at 8.21-8,23). 
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Sloan, Duaois, Schaf£er, and Mitchell dated Decenber 19, '!.973: 

at 11.5-11.10). A second inves"t.igation was :::.:onducted be~We0"'> 

Decenber 28, 1979 and the last Wee):;: i::: Januory 198:] (II ",t_ ':'1..11-

12.1), and certain of the incider.ts observed during t.ha~ J)e::::io(: 

were described to tbe court by t'4r. Larson during the 'hea.;:i:,7 0;') 

plaintif~ 1 s ~lotion for a ?reli:rdnary Injl1nc7:.-,~on. 

'I'he preponderant cause of delays to the Sunset Lirrite,'S 

was in'::erference by Sout'hern Pacific freight operations (h'f::i-

davit of James L. Larson dated December 19, 1979, paragraptl l'J), 

'l'De delays occurred when the Suns"?t Li;nited hZl::l Lo n\o?e-':. qPPOSi::l: 

freights lex,,:: standing or parked on t.he main line (II at.. 71.8~ 

77.13 I 83.19-84.4); when local yard operat.ions blocked th~ ;;,ai;; 

line in front of the S:.:;.nset Limited (II at 84.12-84.17, 100.7-

.10) i \"he;;) the. Sunset Limitej had to "saw-by" freights tha-:: wer.:-

too r.umero'..:s ot" too long to clear the mai" track for "'::.'·1<2 

passenger train (II at 109.19-110.7) i and whe:: various othe:--

instances occurred which der:.ied the Sunset Limited use 0':: the 

main line because of freight operations (II at 110.8-111.(', 

114.14-115.15) . 5/ These delays occurred because SO:lthern Pad_fic 

employees eit.her a.) iosueo o,r.ders giving their freig"ht operations 

priority over the passenger train in. the I;.se of the r21il :"ine (11 

at 30.9-30.20. 31.8-31.21, 34.9~34.1SJ 35.3-36.19~ 41.6-4:",22, 

l05.20-106.1~ 119~25-121.7) or b) acted contrary to So~thern 

PaClIic~s own operating rules (II at 114.22-115.20. 162.3-

162~14). The specific examples of each type of delay which we~e 

presented i~ oral testimony are described below. 

l-1r. Larson explained the train r:lOVetnents involved in meets, 
passes, and saw-bYE, (II at 16.4-17.3; II at :9.7-2C.8) 
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Delays W'ere Caused by Freights Being Give:'l Pre£erc:lc( 
at Meets. 

J....U Octobe:::.- 7, 1979 meet at Raceland cJunet-ia', (Pl: r-'-; 

ICHI!I(YU 

. :r' '.! . 

I!ACHAIIO Jel 
MlUTT[ 

" ~~ln~1 Itt 

HOT Hnuu 

The eastbound Sunset Limitea, No.2, was held on ths 

siding at Raceland Junction for 1 hour and 1 minute waiting t~ 

meet a westward freight, Extra 4109 West, eve:1 thoug'l this ',,'0..'0. 

the only west\~·a:::-:: freig1lt out oi ]wondale Yare:: that. ac.~:. I ";- - '" 

45.15-46.18) Plaintiff's witness, testiiiec: 

the delay to No.2 could have bee;, (a) avoided b~,' holdin::: :Sxc.-c 

4109 West at Avondale (II at 54.3-55.1, 56.1-56.15)' 0:::- ( '- ' '.': 

minimized by establishing the meet at Boutte, a siding approxi-

mately halfway between Avondale and Racelanj (II at 56.16-56.22). 

Southern Pacific I s \t,ri tnes S I John Ramsey I gave cO:c1tradictor~-

versions of why ExtrC'. 4109 Wes-::. could not have have been hel,:;' 2-:: 

Avondale Yard on October 7, 1979. First he testified: 

(1) "There I 5 no room on the main track and 
no room in the yard at thai:. time" [6: 00-
7:00 p.m.] (IV at 95.25-96.7). 

(2) "Well, the 6679 was hanging out and 
there were no tracks clear at that par
ticular time, at the time [2:25-6:25 
p.m. ] he showed up at the time they 
could brin9 him in is the information 
that I have been furnished" (IV at 
97.24-98.2). 

(3) "Well, there Here no clear tracks avail
able as far as the planning the opera
tion for this in the yard to accommodate 
the trains any different than the way 
they did. the way it was handled. My 
basis is -- my information is based on 
not only the turnover but also in talk
ing to the officers who were on duty at 
that particular time -- not talking 
personally but had been talked to and I 
did some talking personally." (IV at 
104.13-104.19), 
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(4) "Well. Extra 8428 East was yarde'·.; 
tracks 40 and 39, two of t~)'2' trElcks tha~ 
fo!r. Brophy indicates eno the yan:
master's recore. at 3:30 p.m. indi:::ate:: 
as clear." {vat 158.6-158.9). 

(l; 'l'he ya rd::-;a s tor turnover ::or 3: 3G p."'":_. 
sr.OWE" triic!:S 37 I 38, 39 an:; 40 t.C: be 
clear (:IV at. 99.6-99.15, 100.12-l0G.l:~;. 

(2) "The'.,' could have doubled hi::-n [Extra 667(-> 
Eas~J OVI2~' in the yard . "( IV a '_ 
1;J 3 . 9- 1 • 

(3) It. .. taS physically PO$l':u:::ue t;) put. Extr6 
6679 East into Avondale Ya::~ ct 3:30 
p,~ .. , (IV at 105.24-106.2, 1:"7.12-
117,1:5). 

p::::-oper concerr; fc:: t.he Sunset Lif:1ited woul:': "rl2tVe avoide:: ce~2'_' I'· 

2t 142,5-150,5). Even assuming the accora:::j" of ':r. Ramse~:' s 

assertions that tracks 40 and 39 were blocked, there is 

uncontrover'!;.ed evidence that. tracks 37 ano 38 were st.:;'ll 

availa"nle t'J dounle Extra 5679 East in~:;:: Avondale Ya!:"d, th~", 

permit ti n:; thE: second eastW3. rd £reigh-::., ~,xtra 6 51·~ East 1 t'J -D€. 

bro'Jght into Avondale on the main. -r:'1is Vl~.)"uld have ::;:lea=e:: t:>y 

nain for the wes1:ward freight, Ex::ra 4109 Wes7., to depart fro:-" 

Avondale Yar:i, thus freeing 1:he yayd track it was occupyinS fo!" 

Extra 6514 E;!st to use to clear for No. 2.~./ 

Although Boutte siding was clear at the time No. 2 

passe:::, it appears that a local switch engine had been give:~ 

preference in the use of Boutte siding on October 7, 1979, th~s 

denying No. 2 i~s use as a passing siding (III at 111.17-112.23, 

PX 7). It st;'l~ was possible, however, to have establisheo ;;;: 

meet at Boutte. (:: at 28.13-28.21 \ 

There is a further factual issoe as to whether or not the 
Algiers Main was occupied during this time, but cor:'sidering the 
u~contested fact' that there were clear tracks in Avondale Yare 
proper, ~here is no need to address this adci~ional issue at t~is 
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(2) October 16, 1979 mee~ at Bald~i~ (rx 8-13 . 

.. 
BALD"IN 

, .. I 

-O¥._ -:;)\3' 
rRANKliN 8AYOU Sill [ 

BERWICK 

1 :Ui 
I 

...... , .. ".,. 

MORGAN CITY 

On October 16, 1979, the Sunset Limited was delaye::: 2-::. 

Bald'v,'in, meeting two opposing freights. Southern Pacific 

concedes that this delay was avoidable since the seconj frei?~~ 

could have been helo at Berwicy. to meCO'"':. U1e passenge:- trL..~-. I=-:: 

at 58.13-62.9; III at 130.2-131.18) 

E. Delays Were Caused by Requiring the Sunset Liffii~e; 

Follo~ Freights: 

(1) January 5, 1980, Dayton (PX 8<:;' 

ENGLEWOOD .. 
TOWER S7 

r AUNII CROSflY o ... nON TOI'I'ER 26 

... 
SH[lll[lN 

On January 5, 1980, No.1 was delayed by being ordered 

to follow a freight, which departed nineteen minutes ahead of No. 

1, from Dayton to Englewood (II at 63-68). Southern Pacific co~-

cedes that this was too close ahead of No.1 (III at 140.2-

140.7), explaining that once the freight has been permitted to 

use the main line in front of No. 1 to make up its train there 

was little practical choice but (a) to allow the freight to run 

ahead of No. 1 for 30 miles, since all available passing sidings 

were blocked with freights (III at 141.8-142.14), or (b) to bac]: 

the freight down the Baytown Branch (III at 142.15-142.22). 
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CI,H'IffEU 
n, , 

I 

., 
fIlM.CI'> 

T 

On January 5, 1930, l~G. 2 was delayed by a lOCE~ 

- I 

freight v.'1'.ich picke;i up 20 em;.>ty cars at Sparks Spur !~::: a:_ 60.]-

72.21) an:: til€:':1 ran ahead of 1\:J. 2 to Francis. S0uthern Paci-:ic 

concedes ~ha:: this delay was avoiaa":Jle (Il~ a:. i.36.1-13s.:', 

138.12-138.2C). 

(1) Octobe:c 16, 197::, Brimstone (?): 8-I.:; 

., 
(CWO 

E3 -' 
»OT TO stALt 

2 was delayed 16 ml,n~tes goin,; through the s~ch;.:::: 

at Brimst.on!; to get arc uno a ::reight that had bce:1 parked on t..he 

main several hours earlier. >1r. Ramsey admitted that this ae-

layed the Sunset Lir:iited {III at 122.20-122.21) but asserted that 

he was "not sure that they would have had enough ti:n2 to CO i t_" 

[put the freight in the siding before t~'le cre'".; exp':"red under 4.:_-he 

hours of service law. 45 U.S.C. § 61 et. ~J (Ill at 125.1:-

125.15) Sot:.thern Pacific documents reveal that the crew had mo::e 

than two hours before it expired to perform this siffiple manueve~, 

which under ordinary circumstances takes only about 30 minutes. 

(IV at 26.1-26.7) Hr. Ral7lsey fur't.her asserted a corpora'te policy 

dlscouraglng backing long freights (Ill at 129.14-130,1); he 

subsequently admitted that the railroad does back freig-hts every 

day in connection with its normal freight operations (IV at. 

16.23-17.12). 
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(2) January 7, 1980. Con:1e.l1 (P); 8:Xl 

It UIP.l! 
I£Al1Ifa~T .". 

CONIHIl 

I .. "\ 41# .. 

\ 
IflllllllONT S'tlH<lr, 

JMl 1. 19M' 

.<,.n eastbouns freight. was allowed t.o occupy the ma~L » .. 

Connell forcing No. 1 'to go through the siding and causing ? 

sixteen-minute deldy. Th;;"8 was permitted even "thoug"h there was e 

creV.~ on the freight ·which had I:lOre than a~ hou:::: to clear for thEo 

passenge~ train (II at 82.14-83.17). :n response.: to questions by 

t.he s::"ding 5-:' Connell thus prevent .. i:1g 50ut-:ner,. P~cific fro::, us in;: 

that siding to clear the eastbound freigh':. for t~J. 1. (III :.0.':. 

149.18-150.9) . Mr. B.amsey subsequently admitted that. the diagrar;, 

S"hOWi:lg that Connell sidi!':.g ¥laS free at the time No. 1 arri.vec 

was in fact accurate. (III a~ 153.13-153.20). In a further 

response ":0 the Court's questior:s, ~~r. Ramsey testifia:': 

defi.ni ti vely that there Was a third east\.;::..rd freight occupy-ins 

the Beaumont sid:"ng which prevented defendant frorr. using th2.7-

siding" to clear for No.1 (III a~ lSO.lD-IS1.l?). On cross-€'xam-

ination MY~ Ramsey admitt.ed that the SeaUffiO::t siding Olcould very 

well have been" clear (IV at 41.13-42.7]2'/ Mr. Ramsey ultimately 

conceded thu~ the freigh~ blocking No. l's path at Connel! could 

have been put in the siding at Conne:l and that the crew on the 

freight had one h01.::r and for+.:.y-three minutes to move the freig"ht 

into the siding--a move he estimated to take approximat.ely thirty 

minutes (IV at. 21.3-21.16. 23.17-23.21, 26.1-28.6). 

]j The following day Mr. Ramsej again testified that the 
Beaumont siding was occupied, basing his testimony on a 
conversation which a Mr. ltlinterrowd had had with a trainmaster 
Arnold {Vat 66.21-67.12). Mr. Rams e:l had no docunen:.atio:1 to 
support this a.sse:::'tion (V at 76~20-76.21) 
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U. Delays Were Caused by Yard Operations U5i~g thE ~~~i~. 

Traei-;; , 

(l) O:;;,t:::>ber 0, 1979,. Avo!1dale Yard (fiX 8-::::: 

.,~. !f 

'linen the westbound Sunse~ Li",it_eo arriveC', at Avondal~ 

Yard on tiTLe on O:::tober 8, 1979 it '.-'as delayed for fiftee~_ 

minutes because a yard eng-ine was s .. d -':'.c:hing cars on the rm:;.:L:-: li:1~ 

(II at 87.6-87.17), This viol:lted Southern Paci.fic's o,.,'r, 

opera"ting rule 93, which reqllires yard engines '!:o clea:- -:he ~i-:-= 

o£ approaching first class trains. (II at 162.1-162.14), 

Additiona.lly, when the yard engine cleared, ~o. 1 fo;;nc. the mai:1 

track through the yard b:ockec by a freight which had bee~ yarde8 

on the main track and allowed to remain there despite t~e fa~~ 

that No.1 was scheduled throt:gh Avondale at that time {II at 

87.23-88.18}. Both parties agree that track 38 was c1ea~ a~ the 

time !'Io. 1 passed, (Ill at 116.4.8-117.9); it could have been used 

to make up the freight train. in which case No. 1 wo\;.ld not have 

been delayed. Moreover, the yard turnover shows nine (9) clear 

~racks in Avondale Yard at 3:30 p.m. on October 8, 1979 (III a~ 

10.9-11.6). 'l'he records of moveme:"ts into and out of Avondale 

yard for October 8 1 1979 show that no trains or cars arrived into 

the yard between 1:30 p~m. (the tine No. 1 was scheduled throug~) 

and 3:30 p.rt' ... the time of the yard inventory {Ill at 11.7-

11.20) According to these documents it is c1ear that the yar.c: 

haG ample space in addition to track 38 to clear the freight for 

No~ 1. No. 1 subsequently was required to follOW" the same 

freight for 44 miles to Schriever. incurri:1g a delay of more tha!:": 

an hocr and a half (1: at 88.14-89.2~). 
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~ January 16, 1980, Avondale Yard (PX 8-H) 

"" ALLEMANDS 

JAN. 16. 1980 
'" AVONDALE 

On this date the main at Avondale was occupied by an 

opposing freight which had been given priority to USe the maiL 

from Racelano Junction to West Bridge Junction (II at 100.18-

102.5). This train could have been held at Raceland Junctio:-: to 

meet No. 1 or could have been cleared i~ Avondale Yar~ or O~ the 

hlgiers Mai:-J (II at 102.6-102.21). ~tc. Ramsey testifie:: tha':. ir, 

his opinion this was not done because of an unanticipate;) delay 

in getting clearance for a preceding freight to cross the Huey P. 

Long Bridge. The freight was subsequently cleared in the Algiers 

Main for No.1 (III at 153.21-156.19). 

J.l.l December 31, 1979, Fauna (PX 8-1) 

ENGLEWOOD 
FAUNA 

HI! TOWER 26 TOWER S7 

--';::==7--"'-\~~t..;:<"""<"b-~=~"~'·'r---·:·.r.:.· l.'_;::!!!!!!!~!!::lt~~=r'::···!::'·--, j ~\:r' ~ .. 
HOUSTON SHELDON 

DEC. 31, 1979 

On December 31, 1979, two freights were dispatched 

eastward from Eng1e%od Yard (Houston) in the face of the west-

bound passenger train. The first freight cleared in the siding 

at Fauna but the second freight had no place to clear and had to 

occupy the main track in front of No. 1 until the first freight 

departed from the siding at Fauna (II at 104.11-105.11). Both 

the Southern Pacific yardmaster and the dispatcher had to 

authorize this move (II at 105.20-106.1) Mr. Ramsey testified 

that the second freight could not have been held at Englewood 
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Yard because the yard nee de:::! the room to clear the bo'~;~ trac:k:: ::;,: 

the hump yard (III at 134.1-134.21), even thougrl when as-r:.e8 aboc~ 

the specific volumE; of operations at Englewood Yard on Decem-:J,?~ 

31,1979, he stated, "I didn't make any effort to find thc.os'_ 

figures." (IV at 151.6-151.]7) Yard documents indicate:': -:.:-.:...._ 

Englewood Yard was humping at about 70i, of its normal aC~l .. 'i":.y 0:. 

that day· and :':::. Brophy testified. tha~ these figures show t-n:=.~_ 

there was no congestion in the bowl yard on December 31 (V a~ 

151.2-152.19) . Additionally, the main line through Eng lewo0~-

Yard has two tracks, and one of these tracks could have bee:-, ~se:: 

to hold the second freight (IV at 1~2.19-152.21) 

E. Freights Were Preferred Over the Sunse-::.. Li:-r.i~e_~ 

Other Instances: 

\ "-_-1

' 

J..U January 7, 1980, Live Oa}: Spur (PX 8-:) 

'0 nrll_ Jl 
BE,-,UMONT .". 

I €i; / 

CONN[Ll 

",' 

JAN 1. 19~O 

UV£ OM!. SPUR 

.. 
fR"NCIS 

The delay at Connell to take siding for the freight 

which is depicted in this exhibit was discussed above in Section 

C(2). No.1 was also delayed at Francis to saw-by the freight 

trains. (II at 109.15-110.7) By allowing the eastbound freights 

to depart from Beaumont yard, the dispatcher created a situation 

where delay to No. 1 was inevitable: No. 1 would have to saw-by 

the freights at some location. {IV at 31.17} A-third delay to 

the Sunset Limited occurred at Live Oak Spur when a local 

freight, Extra 7817 East, was made superior to the first class 

passenger train for purposes of using the main line and this 

restriction was not l·ifted when the local freight had cleared (II 

at 110.89-112.22) Mr. Ramsey conceded that this was an error on 

the part of the dispatcher (III at 143.1-144.18). 
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-' 
,!'ILK,.",,,, ~ '" 

I"'; Uj~n(f,l'n" ,., 

The delay at Brimstone depicted in this exhib:'t to ta}:s 

siding around a parked freight. was disct!ssea above in Sec"t.io:: 

::(1). The other delay shovm in this ex;,i~it is the restTictio~_ 

which the Sunset Litr.ited received at Echo whic;" reg:..::ire:':: i-: ~c 

wait at. Echo, Vinton, Edge!:'ly a:r:d Brimst.one f:Jr Q. local frei~?1~_"_ 

(shovm on the diagrar;: 31;. Lake Charles "Yare) (I: at 114,3-11'~':::::J 

116.18-117.18) Mr. Ramsey testified that., even thougll t:.he SU!1se~ 

Limited was running two hours and forty minutes late o'W.t C7 

HO'J.ston, in his opinion the dis?at~cher actea props:.::ly in 9ivi::1:;: 

the local freight preferenceo over No. 2 at Echo since it. ',';2::; 

unlikely No. 2 would be able to make up more than ten rni~u't.e£: 

between Houston and Echo (Ill at 119~3.-120.':) Be subseqLi.ent::"~· 

changed this testimony and admitted "t-hat. " ... the dispatc:'er 

issued an order that.. what we call too heavy. In other words, it 

was too much time that de layed No.2. 'I 

The task force investigated and analyzed all factors 

which they considered to be relevant in evalua"'.:.ing the incidents 

presented to the Court. This included an analysis of all other 

traffic on the railroad at the time of the incidents as reflectec 

~I There was considerable testimony concerning whethe~ or no~ 
the delivery of the train order at Echo violated Southern 
Pacific's operating rules. Since the delay relevant here was due 
to the substance of the train order, not its manner of delivery, 
there is no reason to resolve that question here. However, it 
should be noted that the uncontroverted testimony is that ~he 
passenger train ran past the trailing switch at Echo--beycnd its 
point of restriction (II at 115.5-115.9 , IVat 14Q.2-140.lC) 



- 25 -

by defendant's opera1;.jng records (I:;: at 19.5-19.16}. In no case 

were the delays to the Sunset.. Limited cac:sed by s't.rikes (:::1 a->;. 

19.17-19.19), by floods (11 at 19.20-l9,2J L or by an:,' 

circumstances beyond the control of defendant (II at, 19.2:::-

19.24) • In fac\:., in every case it was the actions of S::Hlth(:T;-, 

Pacific er.1ployees which authorized defendant I s freight t;::-l.:\ffic t,O 

delay the Sunset Limite-1, (11 at 119.25-121.7~ 

I Ii. SOUTHERN PACIFIC'S CONDUCT EI\S Cl;.USED 
SER!"£~EREPARAB~E INJURY TO T::1E .Pl'.BL.:::C . .l..!:£~K.EST, 

The i:1jl.:'Cy caused by SOllthern Paci::ic' s failL:rc tc 

a~d far-reaching. 

prefer-en:::e inflicts t.:ry t::) the public interest, as st.ateo ;y: 

Congress in fast and e:'flcier~t. i!'}tercity rai: service. The 

injury to the public interest is inflicte:: in several ways. 

First., it is inflicted upon the txavelling public, 

whose pritlary :::riterion It! cho~Js:,r:? a rr.ode of' tra~sPfJrt.a';:..ion i'£ 

on-tir:1€ reliabili~y. (I at 12.23-l3.5~ III Bt 58.9) Th~ 

inordinately ".:11911 number of complaints received frorr: Sunse-:. 

Limited travelers attes".:s to the extensive nature of the injury 

which its delays have caused them. (III at 59.23-60.4; 61.8-

61.22; 62_9-62~14: PX 20) Equally affected are those '.,;rho spend 

long and u:mecessary hou::-s awaiting late-arriving passengers. 

Defendant.' s failure to aceo:;::,] t.he statutory preference 

also inf~icts obvious injury upon Arr,trak itself. Its ability to 

retain previous passengers and attract new ones on all lines in 

an era of energy sr~ortage$ is severely ~nderffiined by the long 

delays to the sunset Limitec'!.. (II; at 59.8-59.15) ~r.asmuch as 

Amtrak is funded in substantial part by federai f..:;,nds, this is a" 

injury ultimately borne by the taxpaying public. The nature of 

the injury caused by Southern Pacific's failure to accord the 

statutory pre::erenc€, then, is not only obvious and far-reach=-n;: 

but also irreparable. 
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IV. SOUTHERN PACIFIC IS COND:JCT IS F. CLr;Ar~ 

VIOLATION OF SECTION 4-02{e)(I) 

T-he plaintiff in this case seeks a detcrmi:latiol1 that Uvs 

action of Southern Pa:::ific described if! the Stater:tent of F'5ict"s 

const.itutes violat~on of r:;ection 402(e) (1) of the Rail Passenger 

Service Act. (:<.?S;,,) , 4S U.S.C. 562(e)(1). Because 't.here ar"C: 

strong indications that these viola-::ions vJill cont.inue abse:J.t 0 

court orde::-, plaintif'f seeks the injunctive re'lief described ir:. 

the attached proposed preliminary in.junctior:. 

The statutory provision which defines the violatio~ i2 

simple and clear.2/ As Sout.hec: Pacific has paraphrQ.se~: 1t 

the provis;ioD "requires that '[eJxcep':. in an emergency,' ;"':;ltral:'~ 

passenger trains • s"hall be accor:led prefe:ce:lce OVer ,::::-e:lI}-:;-

trains :.::. the use of -::rack. and othe~ facili't.:'es, unless a waiv0"':" 

has been granted by the Secretary of 'I'ransportat.ion. l " Southern 

Pacific would accord a protean mea:dng to the term "preference"; 

ir.. its view, \.,,-her: "prc)?e:::ly interp-reted, in light of tr:e histor-

ieal bacKground of t:1e concept of passenger train preference, ths 

statute requires only a reasonable and pragmati::: effort. to accor-::.-, 

passenger train.s 'top priori 't.y' in ,rr..ovement, ra";;;.her than 2.;; 

ironclad precedence for passenger trains in all 

circumstances~ .. 12/ 

a! 
~I Section 402(e)(1) provices: 

_10;' 

Except. in an emergency, intercity passenger trains 
operated by or on behalf or t~e Corporation (i.e" 
Amtrak] shall be accorded preference over freight 
trains in the use of any given line of track. junctio':1, 
or crossing, unless ,t.he Secretary [of Transportaticn] 
has issued an order ";:0 the contrary in accordance wi ~Ll 
paragraph (2) of t~'ds 5ubsectior:. 

Mernorandu:n in opposition to Plaintiff's Motion for a 
Preliminary Injunction at 1, 

.!Y 
lJ:J rd. at 3. 
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'l'he plaintiff cannot agre;;: that the statute i".Lllows the; 

flexible :..nterpretat_ion Southern Pacific advances. Its languag-:. 

clearly requires that passengeT' trains be given p!"iority use c~ 

rail lines unless an energen:::y exists 0:: [) '!.'ai ver h2S bee: 

granted. Ur.d'Je dis:::-t:pt.i:JT1 of ::reight Operations can be avoided 

by o:'ytaining a waiveri absurd or impossible applications of t.';C£, 

provision are avcide6 by incll.lsior, of the exception for emc:'~ 

gencie;;;, Excep::: to t1,8 extent of these two qualifications, thE: 

preference is strict and mandatory. A railroad ;nust make every 

effort, inc.~t:dir::.J cf:£orts w::'ich nay have t:-le effect. of delayir;~ 

fre:'ght opera'tions, ir. order 'to give priority access to Arr;;:r::t;-; 

This int_c'::pret.ation is borne out by s'Jbsec-::io:: (2) of 

section 402{e). If a railroad were allowed t.o curtail its 

effo::.:::ts to expedite A.""t.rak t.rains at that point where its 'freight 

operations weYe Slowed, sUbsection (2) would be superfluous. ':'112 

whole purpose c:: t:1e statu'te is to req;;ire freight rail roans to 

make concessions- -:'0 passenger traffic which they wo...:.11 ot.h~rwi5s 

not be disposed to ~ake. souther::. Pacific's forthright resist-

arlee to maki:-'LS those concessions underscores A..'7!trak' s need for 

the legal pyotectio:1 of section 402{e). 

At the hearing Southern Paclfic expressed concern that 

the legality of individual dispatching decisions nat be judged 

wit;', the false cJ.arity of hindsight. The plaintiff agrees that. 

the st.atUi:.B should ;-:.ot be construed to require omniscience 0;1 the 

part o£ dispatc'hers and yardmasters. Those decision-makers 

sho;Jld be held to a reas::>nable understanding .of the situatio'1 

which exists on their rail lines at any given time; the reason

ableness of their understanding should be measured according to 

the information which is conveyed by well-maintained offici.al 

records, such as train sheets and yard tu:r,nover reports I and 
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w:'ic11 15 availacle through reg1,.;lar ra:lio communications. 

degree of effort which the statute req...:ircs it;; r!o-L- mer>.,;::" 

"reasonable. " The statute re::rJircs a complete e::::ort t.O 9) v,-

Amtrak: trains priority, nOl~ just S'JC;l effort a~ is COf1Ve:-:ieh'_ L-: 

normal f~eight operations. 

the st.atu-::e mea:ling) esc, 

'The term "energency" presents r:o real i;-:te7.'~y::etj 'F. 

difficulty. 

to include "deruilment5, collisions, Star::L£:, \"iashouts, f .. res, 

obstructions to t=acks, ar.d other hazardous ::::onditions whic:-, 

disr<.tp-::ion of railroad o-;;>eratior.s." 49 c.r.". 22Cl...;7. 

this deiiaitio:1 is accepted :.lsage .ill railroadioc; is Ge.rrDn5't-r.st\~" 

b~-' the fact that virtually the sums languagE.: ·is er:lploye~; tc. 

defi~e "efilergencies" in SO'.lthern Pa:::i£ic opere.ting R'...lle 9S3 

!t is clearly appropriate to allm: the Federal Railroad 

Administration, the agency liJ.~ely to be err.powered to gra;;,~ 

waivers under s1.!bsect.1.on (2), t:: giVE: con':en-:: to t.hlS s'.:.a::.uto:-j' 

terrr.. :::Jeither by the PRJ, definit.ion nor by Southerr: Pacific 'E 

own rules can any of t"he i:1cide~ts explored at. the hear ins be 

found to involve ar. "emergency." Sou'Chern Pacific'!? claim tha'" 

the poor performance of the Sunset Limited Was caused b~' 

13/ According to that rule t ~he term inc:ludes "derailments, 
collisions, storms, washo~ts. fires, obstructions to the track ( 
other matters which Vo'ould cause serious delay to traffic, danag' 
to property, inj:1ry to employees, or the travelling public," 
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"overwhelming physical p=oblet:ls" s'Jch as :floods, strikes, 

washouts and hurricanes" is simply refuted by Hle evicencE:. 

One real interpretative difference retrains. 

Pacific takeG the positio!: i;-1 its NemorandU1:l in OppositlO:l th.at 

Congress enacted the stat.tl~Qry preference in I1hor~.atorj term~~, ,-

and tha:: since it established r.o £ines or Jt_her penal::.ies f.')~· 

violation, "it intended to do no ffiorc than adopt the hist:orir:: 

general operating practice" o£ passenger train prefeyence as it_ 

traditionally existed in the railroaa. i_hcustry. £/ ThE: 

legis}ative history of section 402(e)(:). reported in extensiV9 

cetail in pain':. II of PlaiT1~if£'s 1'1en:Jrar:d8ffi :"n ResponsE: (E>' 6-

an enforc€ao1e legal rig"ht fo:- passenger trains an::i t~1a:; ::.-""; (h: 

s':) over the objections cf the i'i,'(:;sociation_ of A.l'1.erican :2.ai1roa.js, 

spokesmen for the railroad ind-.:;.stry, the bepartrnent of 

Transportation. and even Arr,tral<. For the purposes of this 

proceeding it is r.ot.· necessary to dEr',:e::::mine whether Congres!s 

:r.ennt to create a preference fo:::: passenger t.rains beyond tha~_ 

which had traditionally existed, or w'hether it simply mean~~ ::.:: 

reduce the histc.:::-ic prefere~lce to stat;;tory terms. AI"l plaint.iff 

seeks is an order requiring Sout:lern Pacific to acca::::d to 

paS.3enger trains on the I.,a£ayette c.ivision -the same priori-ty they 

once received prior to the creation of Amtra:". 

14/ Memorandum in Opposition a::' 2. Al't_hougr-l defendant.. has 
occasionally asserted that congestion caused by the strained 
capacity of its railroad is jU5tifiction for failing ~a accord 
passenger trains a preference, plaintiff proved that :freight 
tonnage at the time of the first riders' program was lower than 
for any other time i:1 1979; and that t'ne tonnage :for 1979 was 
lower than for 1974 or 1978--in short, that there was no con
gestion d',]e to excessive "to!1nage on the rail line. !'loreover, 
defendant's principal witness 1 Mr. Ramsey, t"esti£ied that-
increased traffic levels were Unot. • per se" an emergency. 
(Vat 18 .. 15) 

W Memorandum of Southern Pacific 'I'ransportat.ion Company in 
opposition to Hotion for Preli:ninary Injunction, p. 4. 
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V. 'I'HE NATURE OF SOUTHEPJ:~ PACI?IC' S PAST VIOLA?lONS AND 1':'5 
ATTITUDE TOWARD PASSENGER TRAIN OPEAATIO~S -SL1GGES1 T::iAF-SCO; 
VIOLATIONS ARE LIKELY TO RECUR . 

Ir: memoranda already DUDI:li.tted to this COU~-Li p:.ointif::: 

has maintained ~hat in seeking equitable relief pursua~~ t, 

explicit statut.o:!'y authority to enforce p'Ublic pol icy, the 1j!1=-te;~ 

States is enti "tied to equitable relief upon a showing 0:; B 

reasonable liklihood of success on th~ nerits and a reasonable 

liklihood that defendant's illegal conduct will recur absen"L 

prelimi;--.ary in juncti ve :;-0':io:::. l'1emoranduIT: in Support of 

Plaintiff's Motion for a Preliminary Injunctior. at 4-7; 

Memorandum i:-. SUPPOyt of Plaintiff'o Motion for a Terr.p0'r2.t'd· 

Res~raining Orde~ at 7-9. 

Altho~gh plaintiff has already presented s\:.fficien~. 

evidence to IT.eet t.he tradit:.ional criteria for preliminary 

F?C , 259 F.2d 92L 925 {D.2, cir. 1958), suer. a showing is no~~ 

required in governmental enforcement aC'i:ions. In such ins'Lances 

harm to the. public interesT.. is presumed and judicial balancing 0:: 

competing e.quities is not necessary. Uni_tec States v. Ingersoll-

Rand Co., 218 F~Supi? 530. 544-45 (YLD. pa.). aff'd., 3201".20. 509 

(3d Cir. 1963) 

~he evidence presented to this Cou~t and discussed 

above indicates that numero\":'$ and repeated statutory violations 

have already occurred, thus making success on the ~erit5 not just 

reasonably likely, but highly likely. In determining whethe.r 

plaintiff is enti-cled to the relief sought here l then, this Court 

need only decide wbether defendant' 5 illegal conduct is likely to 

recur, absent an Order of this Cour~. As the subsequent 

discussion indicates, this Court would be fuL' .. y warrantee. in 

inferring that defendant's illegal conduct is likely to recur. 

Indeed, on tr,e record nOW before t.'his Court, r;.o other inference 

appears pos5ib~e~ 
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In assessing whet:-.e"" defendant's .illegal concl:)c't is 

likely to con~inue absent inju'1ctive relief, 

~he necessary determination is that the~e 
exist.s sarno cognizable d.anger of recurrent 
vi::.lat.ior., something more than a mere 
p6ssibili::y whlc~"1 serVes to keep tho:; case 
alive. 

Unit.ed States v. t'J.,],. Grant Co., 345 U.S. 629, 633 (l9S,2). 'I<: .. :,: 

evidence present~ed in this ac~ion makes abu:1dan'Lly clear tr,'2,."_ 

there is far ma;::e than SQrlE! cognizable canger of !:'ecurre:1"l 

vio!.ation ii:1d hence that inJunctive relief is ful:y warrantor:' 

here. 

A.. an InferenCE: of 

P:aintiff has established a clear pa~~erfi of ~~~. 

dispatchiag practices which have in£llct-ea subs-:.antiaJ. av;:)ida':::lE. 

delays upon the Sunset Lind t_ed < That such a pattern has existec 

in the recent past gives rise to the strong inference tha~f 

absent a court order, '~lH0 pattern will persist into tlH? fatu:-e. 

S1:::::: v~ Koracorp Industries, Inc., 575 "!:'.2d 692, 698 (9th Cii. 

1978); SEC v. M<;tnagement. Dynamics, ~r:<:., 515 E'.2d 801, E:~7 (2:-::', 

Cir~ :975), 

Southern Pacific has urged this Court to conclude that 

the delays to the Sunset Limited were te~porary in na~ure and 

that r.::cent improvements in on-time perforrr.ance make unnecessary 

the granting of injunctive relief. lmprovenent in performance 

does not, however; IT,ili tar..e in favor of denial 0:: this rnotio~. 

Indeed, t1112 fac:' thctt i1legul conduct. is terminated only \Ii:1f;m an 

investigation is commenced or a suit is filed- may suppo;:-t the 

i~ference of future illegal co~duct. SEC~ v. Mano~ :~ur6in9 

Centers, Inc., 458 F.2d 1082, 1100 (2nd Cir. 1972). Certainly, 

the cessation of vioLations after 'the filing of suit is no bar to 

the issuance of an injunction. United States v. Parke, Davis c. 

362 U.S. 29, 48 (1960),. :;1echt. Co. v. Bowles, 321 1;.S. 321, 
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327 (1944). Recent improvement. constitutes an l1:lrdssion tr,0.t 

past delays were avoidable and that efforts tc comply veith the 

law will result in substant.ial on-time performance. 

tha:: irr,provement h(15 been achieved only under j1,;cicial s::;,rLl"~_~,:l.j 

Goes not l{:.~ad to the conclusion that the ifilprovemen't wi 11 b,: 

maintained voluntarilYi the case law is clear t~at in fo('~, :-1t,::, 

inference is to the contrary. 

Moreover r while performance has ilnproved, it is c:ear 

from tho evidence presented that Obvious stdtutory v~Qla~ion.;:_ 

continue 7.0 oc:::ur. The num.':ler an~ magni~ude of such violat,ioH2: 

may have di~inis:"".e<:l, bu-t the statute prohibits ar~ ins~2.:1cc~ 0: 

avoidable freight. interference causing delay to pas5€:n?"--,'~ 

trains. It is necessa~y 'to the complete eradi:::,a~~on of SLC"-

viola-::'ioDs that. an injunction be issued and enforce~(. 

c. Defendant l\cfases to Recogaize the 111ega~~ 
of lts Actions ===" -----

Defendant has pers is ted C1.roughoGt this actior:. in 

rr,aintai:-ling that its dispatching practices are not in viola::io;) 

of the statutory preference. and that given the identica~ 

circ'J.mstances it';. t:-:e future, it w;)~ld again ac-:. iYl exastl:J' th({ 

sarfle manner. (v at 15~9-l5~19) To cOl."'_vince defendant tha"':". t.he 

statute requires alte!:'ation of its pr.actices, it is nec6ss;lTY 

that a finding of past violations be emphasized by the issua!1ce 

of an injunction proscribing a continuat.ion of t.hose practices. 

D. Defendant ~..e. Negative Attitude Toward t.r.E
Statuto~ Prefere~ce and ~ strong Motivation tJ 
give Priority to its Freight Operations_ 

Southern Pacific candidly admitted during ~he hearing 

that its primary interest is ir. its freight operations. (Vat 

136.10-136.12) More to the point, Southern Pacific forthrightly 

announced that it would be happ:x" to be rid of its obligation to 

operate the Sunset Limited. (IV at 71.13, Vat 100.16) 

in this regard is one of long standing. As set forth at pages 

12-14 in plaintiff's Response to YJemora~du~ of Souther~ Pacific 
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in opposition to M.otion for ?:::'elirninary In JUDe""...:. ion , SO'"lthern 

Pacific's highest officers have oft.en public:_y expressc:l t,nei r 

antagonisrr. to the operation 0:: intercity passenger trains i:1 ths 

United States. Southern Pacific::: did not atternp-t. to ref:1~_e this 

position during thi:? hearingr but only attempted t,c explain v:~at. 

it perceives to be a basis fo~ this hostility. 

attitude underscores strongly the necess-ity for injunctive relief 

:1.:1 order to assure that Southern Pacific will respe~t. an:} enforce 

the s~atutory preference, 

Southern Pacific I S Il0Stili ty to passe!1ge::- trai:-l s.'2rvice 

has been communicat.ed directly to A;ntrak. In a~t April 197~, 

meeting ... ·i th Amtrar: officials. Mr. Babers, the Assistan.t Gener'G2. 

Manager of Southern Pacific statec, "Let's set tne recor,': 

straight. I dor:, I t g:Lve a g()od god j,amn ::or your passeng-s::--

tra!r.s. U (II! at 27.25-28.1) The attitudE: of Scutr;ern Pacific 

toward passenger operations was perhaps bes~.:. exp:::essed 2,t the 

hearing by Hr. Ramsey Wfl'JJ in response to th::c qL!estion of whethe:-

a freigrlt could have bee;} put. :'r: a s 

Limited to pass on tne main tra::k, aStonishingly responded "\\~,y 

would they clear the main track?" (IV at 13.6-14.1) 

Southern Pacific's ct:rrent at'tit'Jde was c:early 

demonstrated by two incidents which occurred during the course of 

this hearing. On February 5, 1980 the Sunset Limited was Dtlc'%eo 

off the main lir.e onto a scale track to facilitate freight 

operat.ions and as a result was derailed, (:rv at 78~15-79.10) Cn 

February 6, 1980, Southern Pa~ific delayed a passenger train on 

another line for 23 mi:1ute-s and refused to move the t:::·ain out of 

a station until Southern Pacific received aSS:.1rances t'hat/ ~f it 

became necessary to water the locomotive ea route, the de~ay in 

doIng so would :Q.ot be charged against. Sout,hern Pacific in the 

calculation of incentive payments. (Vat 129.10) Xr. Robe-::t 

Jochner saw no impropriety in t.his method of resol vi~g a 

contractual dispute with Amt=aK, a method whi::h involve::: holdj_ns 
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the train and aL: of its passe:1gers hostasl? clntiJ A:-:ttral"; e.gree~:: 

to give the Southern Pacific ·the relie:: that ie_ nirJht '02(;01"18' 

entitled to. (v a~ 130.8-130.18) 

The COI:1pany att.itude. is clesxly Te.flecter1 i-; ths lac"; 

of positive action by ~1r. JoCh:1eT, th;;:; highest SOJt.hern Pa::i.::ic~ 

officer ... .'1 th ex::lusi VI? :respcns~bi 1i ty for nealing with !-"bt.ra1:, 

Despite the obviously deteriorating per formance of the Sl.:nse-_ 

LiJ::1ited in the 1att.er hulf of 1979, Mr .• }cch:1e:::: visite~; thE 

Lafayct te D:i visior;. only once, sarnet ince during the S1..1rnmer. On 

tha::. visit he rode the Sunse-:' Limit..ed on 1:1' fro"", ::',aiaye"::.te tr;, 

HoustOj1. 

to tna~ occasion. (PX 36 a~ 34.7-34.14 3nd 36.9-36.25 

Horeovc::, t·)::,. Jochner was unable to specj fy any C.::t.:"O:"1 he ho:': 

taken to instill a phi2.osoph:'l a:nong Southe.:r-7"l Pacific oper':1"tins 

personnel that Allltrat;: trains are to ren OYl ti;n.e. (Vat 136.17-

137.23) 

Clearly illustrative of Soothern Pacific' 5 vievl :)f t.he 

inportance of the Sunset Limi~ed's on-time performance is thE 

fact 'that even after the De:::embe-::- 21 Consent Or::icr was entere6. i:1 

this action, Souther:":: Paci£i~ issoed "block in;:; ins::ruct..:ons," 0:-

schedules -for its freight trains, establis.hiW=.l "oFtim~ra t:unes" 

for freight departures from Lafayette Yard and from Avondale Yard 

oly 26 and 33 minutest respectively, ahead of t~e schedn:'.-ed 

l§} This testimony. given by Nr . .]cchner in·his deposition prior 
to the hearing, is in sharp contrast to the impression he t::::-iN: 
to co~nunicate at the hearing. In response to the Cour~'s 
questioning Mr. Jochner stated at the hearing: 

"I try to make .:Lt a practice in my position 0: 
riding the.se trains, all. of our trains at least 
once a rr~:;.nth or as 1U\.:.ch i'iS t.l"lE: schedule will 
permit. " 

(v at 134.22~134~24) 'J'he court then asked Hr. ,Jochner if :he had. 
ridden on the Sqnset Limited. Mr. Jochner answered tha"t he had 
and was aware of the difficulties the 
encountered in the prior six months. 

crew on that train had 
(Vat 134.2-135.11) 
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departure times from those stations of the Sunset Lirnitec]. (Va: 

24.6 and 28.19) On these schedules delay to the Sunset LilClite·" 

is virtually assured. (Vat 27.17) 

Under these circumsLances it is easy to understanc \;.'~I'· 

operating employees on the Lafayette division considere:2 tn( 

Special Notice sent out hy Southern Pacific pursuant tc th'O' 

Consent Order, proclaiming that its corporate policy was to 

accord preference to passenge~ train operations, to be a joke. 

(III at 37.2, 52.9-52.22) 

i'1r. Krebs, a Southern Pacific vice presiden':.-, 

acknowledged that there is "a general understanding [\d t-:-;:.~_ 

Southern Pacific] that the cor:tpany does not fFi'iJOr tho;:; ape::21t:'--:::' 

of passenger trains." (IV at 80.3) The employees realiz'2 t.'1~ ~, 

contrary to former times when delays to passenger trains were 

thoroughly investigated (III at 34.1-34.5, 43.19-46.19, 49.8-

50.5), disciplinary action is only rarely ta"\.(en against those who 

interfe-re with the progress of the Sunset LiT:1i tee. (III at- 1:;.':--

13.9; 16.15-16.25, 46.20-45.23) 

Mr. Jochner admitted that because passenger operations 

constitute a smaller percentage of Southern Pacific's overall 

operation and because so many employees are inexperiencec, many 

of the operating personnel arc not familiar with the priority to 

be accorded passenger train operations. Yet by the end of 1979 

neither Mr. Jochner nor any other Southern Pacific officer had 

instituted any program to communicate to those employees the 

nature and importance of the statutory preference for passenger 

train service. (IV at 86.4-86.21) Small wonder, then, that 

those employees consider the Sunset Limited to be just another 

train. As Hr. Guidry, a brakeman/conductor on the Sunset Limited 

for the past 15 years, testified, the current attitude among 

yardmasters is, "I donlt give a damn about Amtrak." (III at 

36.1) Mr. Provost, formerly a conductor on both passenger anG 

freight trains, concurs, stating that the men he worked with ir. 
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freIght operations "jus-:-_ dido' t give a darn" about hrntrak. (III 

at 51.22-52.2) 

Given Southern Pacific's strons motive to fctVDr itt 

freight operations and its t:nfettered opportunity t~o do O?,"_ 

give .. : the attitude which has developed among the employee.:: 

responsible fo:,:" operating t.he train, and given the res'.,Jl"'_;" 

flagrant abuses :71 the pas;: year, there exists eve?:y reaS::-;f) t(, 

conclude that violatior:s will l'ect.:r. Southern Pa eLf i:: can!1()~ 

be ~e£,,: to accord the st-at';,to;:-y prefere:1ce to t.he Sur.se:.-

Limited volu:1tarily. bt:t must. be required to d·J so by tJ;,ib 

Co'-'r~. 

VI. THE RSLIr:.,;p SOuGHT BY PIJ ... :::~T7FF IS .Nr:rr~r:::;}{ N"DV.cL _0. 

UTD:JLY SURDENSOfn:: 

At the time this action was filcc plaintiff sough:' 

enforcement of. 'the statuto:~y preference i:1 the forrE of several 

specific operatir.g requirements which were calculated to ensure 

":.hat Arntrak trains !--eceivec priority over Sm:thern :!?a:::ifi~' 

freight t.:"af£ic. As the evidence in t;lis case was presen~2,': 

became apparent that. l.t is: not essential to that objectivE th3.~_ 

the Court involve itself with such operatior:al details. 

The legislative histo!-"y of Section 402{e; 

deroonstraLes beyond dcubt that Congress mear.t to give Amtrak 

trains at least the priority historically accorded to inporta4t 

passe:1ger trains formerly operated by the railroads for thei.::: 

own accounts. See Seetio .. IV above. 

demonstrated that sllch a prior:Lty (which was termed "absolute' 

during cross-examination only to distinguish it from lesser 

priorities now accorded) existed in recent times as a part of 

the operating prac:tice of most railroads ( ir.cl'..J.ding So;;;.ther0 

Pacific, and that it exists today as a part of Southern Pacific's 

timetable instructions on another division of its railroad. (I' 

at 30-44; PX 27-28) That priority was and is, in essence, that 
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all freight trains. transfer ~rains, and switch engines m:IS~ 

cle:;.r the main :traCr;:, within yards ann on t.he :roao, il specified 

ti;:ne before t:he approach of the passenge::- train, an:; tl'.c:.', 

passenger trains :tll'.st not be del;;tyed to sa\u"-by freight ~Ta~ .. ~:, 

It is not necessary on t.his motior: for interlc'~""o,·. 

re::i . .tef tha-;;. the Court explore the OU-:"e:=- I)oundaries of t·r.·~ 

statutory preference~ By ~equiring the defendan~ to reestablish 

as part of its timetable instructions the priority which formerly 

existed and which, at. the least, Congress intende,5 to 

reinsti tute, t,he CO'l:rt WQ'Jld be grant.i::lg sutJs-:::.ant:'2I ~ly t:,'2 sC!::\c_" 

relief sO·Jght. by plainti£:: a~ the -tiTHe thi3 act.io:" '",:as :ilw' 

Southern ?acific ,,:ill no+, -:Y2' u:1dul:{ tmnlene~: ~y s. TE.'qlli.:ce'rIQ 

tl)at i-..:- comply with the laH ir. this manner, 

of the order W00~:S be to increase the on---::.in0 per forrclance of t.Le 

Sunset Lioited. and by Southern Pacific's own admission, 

operation of its freight: t.Yi1i:1s is facilitated wner: the S',mset 

Limited runs on ti:ne. (IV at 57.24-56.7; V at 79.23-8~.J~ 

To best allcy,' for an;l 

an order, plaintiff also requests that the CO'-l::::-"t. maintai:'j i:--; 

effect it.s req;;iremen-::. of December ~1. I :979 tha-':. fiefendan't, repoY""

all delays over ten mir.utes to Arr,trak a;),-.l prcvide a det~aile;: 

explanatior. of those delays resulting from freight 

interfe:-ence. As the evidence demonstrated, the defendant has if'. 

the past provided Amtrak witn reports, albeit superficial, 0: 

delays, so t.he incremental burden of this requireme!1t if 

negligible. !<'inally, plaintiff requests that Souther":"'!. Paci::ic be 

required to deliv~r a copy of the Court's Order to each 0= itt> 

employees responsible for the movement of trains within Lafayette 

Divisio~, in order tna~ its contentt> ct~C requlrements be 

immediately and precisely )(nown by those persons. 
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'ifuerefore. plaintiff requests that this Cm:rt enter a:--. 

order granting plaintii'f' 5 Notion for a Prelimi:1ary In~ unct.ion in 

the fon" annexed hereto. 
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UNITED STATES DISTRICT COUR: 
FOR THE DISTRICT OF 80~UMBIf; 

Plsinti ff 1 

VS. Clvil Act:-');", 
No. 79-339' 

SOUTHER1, PACIFIC TRAt;SPORTilTIOl; 
COMPANY) 

Defendant) 

PRELIMINaRY IIJUNCT!O~ 

This matter came on t~ b~ he3rj O~ the ~th ds~ .,. 

February, 1980, on the Verified Complain~ of plainti~~ V~it~~ 

Injunction against ~efendqn~, its officers, age~t~. se~vanLs. an~ 

ezployees; and it appearing to the Court after f~ve dayg o~ 

evidentiary hea~ings that defendant has give~ preferencp to 

freight trains CG its ~ail lines between New Orleans and Houston: 

an::: thet. defendar:::. has failes: to. uc:::orc a regu:'ar Amtr;:': 

passenger train, ~he Sunset Limited, in operatiocs between Ne~ 

Orleans and Houston. tIle pre~erence. ~andated by 45 U.S.C. 

§562(e)(1); and it furtter appearing to the Court ~hat absent the 

relief ordered herein defendant is likely to continue to :'ail to 

acco~d the Sunset Limited the prefe~ence mandated by 45 U.S.C. 

§S62(e) (1); 

NOW THEREFORS, it is by this Cou~t th~5 day 

of _________ .' -; 980) ORDERED, DC:1cente lite! that de;'endant 

herein, its offioers, agent.s, se!'vants t and employees take tl".c 

following actions with respect to the operation of tte Sun3e~ 

L~mited passenge~ train between Ne~ Orleans, Louisiana and 

Houston, Texas: 



1. AM.end its timetable special insl:.ructi<m2. tCl st,ats-: 

Train Nc,. 1 is superio:, to all t:-"ains (n::::;ep~" 

Train No.2 and Train No.2 is supe~ior t~ 

all trains. Opposing inferior class ans 
extra trains and yard enbi~es ~ust clear 
leaving time of ~os. 1 and 2 not less than 
five minutes. Inferior olass a~d extra 
trains ar:d yar'd engines in thE: same directio:-: 
:!lust c~ear time of };os. 1 and 2 at the, ~timE 
such trains are due to leave the next station 
in the rear where time is desig~ated but not 
less than five min"Jtc5. Nos. 1 and 2 must 
not be delayed sawing freight trains. 

2. Iss~e forthwitn a Specia~ ~otioe stating tD its 

e~ployees tta~ they shal~ conduc~ their duties in accordanc~ ~~t~ 

the speci£! ins~ruc:io~s set forth "in parag~apt 1 abo~~, exce~~ 

in emergencies, l1hich term incliJdes dera~lment.s) colLision;-. 

storms, washouts, fires) or other B0cidental obstruction~ t~ tt0 

track which place planned operations beyo~d defendar-tls contrcl; 

and stating !urther that failure to so cond~ct their d~ties is 

punishable by de!edda~tts disc!p:inary processes and by conte~p~ 

of this Court. 

3. 8ubmi~ to Arrtrak within twen~y-four (2U) hcurs o~ 

their occurrence reports o~ all delays in excess of te~ (10. 

minutes, and submit within seve~ (7) days o~ their occurrence 

detai::'cd expi.anat:lor;s 0:' s:J,c~ delay's involving freight 

operations j including without limitation a statement of al: 

~ra!ns involved in the delay, the duration o~ ~he delay, t~e 

causes of the delay, and any discipl:'nary action which has or 

will be taken as a result of the delay, 

b Deliver a copy of this Order to all of its 

officers I agents j and employees responsible for the mcvemBnt of 

trains between New Orleans and Houston. 

jkn
Highlight
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This Injunctio~ shall tEmain in fell forcE and €£f£c~ 

until fUrthEt O~d€t o~ this Coutl. Issw:sC: 

1980 .m., Eastern Standard Tine. 



CERTIFICATE OF $ERVIC£ 

I certify that I have served the ::c} lov!in:;: Qo:;up,;enr.? 

filed herey,:i th upon defendant by causing copies of sar-,f::- t;:, bE: 

delivered in hand to defenda::t! s atton~e~' of record, 2te/~-JC::_ 

Ailes, EsC;. I Stept.oe & Johnson, ::"250 Connect.ic>.:t Avenue, t~.\\'" 

Washington, D.C. 20036: 

1, Plaintif::::' I s l?ost-Hearin? Mcnora:ndu!"1 0;1 t-lo <::i cr. f::,y 

Preliminary I::.j unctio:~ ~ 

2, Proposed Prelininary In: u::.c:t.ior:: 

3. ?laintiff 1 s. Proposed Pi:ldlngs of Fac-;: anc 

Cor.ciusions of La\\'; ar,c 

4. Affidavit of James :'. Larsor., 

February 19 r 1980. 



UNITID STATES DISTRICT COURT 
FOR THE DISTR:CT ~Jr~ CO~Ut13I;' 

GNITED STATES JF AMERICA, 

?laintitf, 

VS. 

SOGTHERN PACIFIC TRANS?CRIATIO~ 
CmiPI\NY. 

Defendant, 

FLA=:NTIFF':S PROPOSED FINDING,~: 

No. 79-339 1; 

Or' !"lI,CT AND CONCLUSIONS 'J? L.A~·} 

1," 7~e ~atiocal Railroad Passen;e~ Cc~pora: ~:: 

(j)Amtrak!!) was established by enactmsnt o~ ~he Rail Passen;~~ 

Ser'v~(!e Act of '\970, 45 U.S.C. §501 ~ ~2" and cerne i1t0 bein:;. 

or. ~jay i. 1971. (1 3t 10.4-10.6 

Gf Am;:'ra~:, ti:.E': American rai:road industry was lcs:i.:;g approxi-

na~e!y $200 ~illion annually on deter~o~ating rail passenger S~~-

vi;:;e. ::::t Has apparent that without some for;;; cf public su;:por: 

rail passenger service would be exti~guis~ed. CQr-gress de2idei 

that rail passenger service should continae ~nj t~a~ the neCBS-

8ary public funding shou:d be provided. Rather than pay direc~ 

subsidies to private railroads, Congress established Amtrak as ~ 

new entity to prcvide the !"'equired rail passenge;~ servlce. {I,,-

1 i The Roman nUr.Jerals herein, I-V, 3::"e used to desig:late th 
transcripts fo~ the five days of hearings on Plaintiff's MoL on 
for PrelIminary lnjunctio:l, as follows: I-!-ionday f Febru~ry 
1980; II-Tuesday, Februa~y 5, 1980; III-Wednesday, February 
19BO~ IV-Thursday, February 7, 1980; and V-Friday, February 
'I 98C~ '!:'he number before -the decimal indicates the o;:;rre cf t e 
transcript. The number after the decimal indicates"tte ~~ne of 
the page. 
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10.11-11.1) In creatins A~trak, Congress declared that l!~odern, 

efficient inte~city railroad pa53e~ger service is a necessary 

~a~t of a b21a02e= transportatio~ syste~ll an~ that lithe pu~lic 

convenience an~ necessity require the conti~~a~c~ anj ~~o~ove$ent 

of s~ch service to provide fast a3d co~fortable ~ranspo~~~ti~

between crowde-: I~rban areas and l:1 Ot~l':'~ areas of the ~our;:;'::", 

45 U.S.C. §50~. 

1.2 Sxcept i~ the Northeast Corridcr betweej 

Washi~gton. ~.C. a~j 30sto~, Mas!achuse~:5, Amtrak provij~s ra~~ 

pa3senrcr service to the travelling pUblic under oont~acts ~~~~ 

~~e "r:):li:1g stOCI,:!l (the lOCOF10t~VC5 a(lj :;'2.(,3~, sel::..s tic~:~":'::. 

C"",Tlidef> starL):J pe:"sonne2., an::: f'u;':J-='--shes cn-boar-j 58;:";::" .,;~

(attendan~s fa~ C00C;1 ana p~11~2~ 3e~~!~e, ~~j wa!te~5. 2~0·:~. 

7. a) . The co~t~acting railroads operate the A~trak passBoS~~ 

train~, pr0vidi~g ~j2 engin~ers, conductors, dispatohers an~ 

"?acificl') . ,- ~: ll.6-11.1; : a: l2.2-12.~' 

!.3 Under &hese contracts, the move~en~ of the Amtra~ 

passenger tr3in3 is co~trolled by the contract~ng railroa~ an! 

~! at 1::".:4-11.16 and 12.9-12.2) 

1.4 An:trak :rae been directed by Congress to ffiake a 5C~ 

improvement in the oc-time performance of its passen~er train 

service by SeDte~ber o~ 1982. 

ena~ted on September 29, ~979, ?:'. 96-731 Title I j §103(a)1 _.~ 

Stat~ 537) 

1.5 Lacking oontrol over the moveme~t cf the passenger 

trains, Amtrak seeks to impove the on-time oerformance of those 
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trains by offering financial incentives to thq contracti~g rail

roads, by closely monitoring on-time perfor~a~cSt and by 0x~ort-

1n~ the contracting ~ailroad5 to i~prove oD-time per~ormanc~. (I 

at 13.18-14.18; I at 33.15-38.19) A~Lrak's contract wi:h 30~:~

ern Pacific provides financial incentives f'or better c~-ti~e pe~-

forma:1ce. (I at l3.12-~3.17) 

1.6 Principally on the basis c~ the specifio f~ndinlfs 

in this seotion 1. 1~ is concluded that Congress mandated Amtra% 

to provide the travelli:1g public w~th re:iable intercity rEi~ 

passenger ~ransportaticJ charact~rized by i~proved on-ti~e ~~,~-

~Drma!')ce. 

The Sunset Li~i~~~ 

2.1 The Sunset Li~ited is an Amtrak pas3eng~r ~~a~~ 

which operates between New C~leans and ~os Angeles, a distance c~ 

approximately two thousand miles. The Sunset Limited passes 

:~ro~g~ ?~~sto~. Texas. The S~nset -Limited depa~ts wes~~~u~: 

departs eastbo~nj fr0D Houston on Tuesasy. Thursiay and Satur~~~' 

Of €!ach ·w881<.. The westbound and eastbound ocerations ar~ 

designa~~~ AmLrak Trai~ NUmbers 1 and 2 respectively. 

and Answer at pars. 13-15 and 27; 11 at 40.1-40.5) 

(Co,rl';)~aint 

2.2 The segment of the Sunset Limitedls route whict 

lies bet',.;een Hous'ton and Ne .. Orleans almost 2~ll of whierl is 

known as the Lafayette !)ivision, is 364 r:tile$ long •. 5,11 b'lt 22 

~iles of this segment are oontrolled exclusively by Southern 

(Comp~aint at par. 15. Ans~e~ s~ggests figure is 31 

mil'?s! • 

2.3 At the time Amtrak was created j the Sunset Limited 

already had a ~ong and famous history. It had begun oper&ticr, in 

(Vat 85.25-66.5) 

2.~ The S~~set Li~ited had long en~oyed an operational 

priority over freight trains. The 1950 Lafayette Division Ti~2-
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table set forth that priority in the fol1owi~g specia~ instr~~_ 

tJ.ons: 

No .. ~s s~pe~~or tn All Trains EXCSDt 
No.2. :10. 2 i3 Superior to All Tra:'n.::. 

;")pposing first and infet'ior classes aoj 
extra trains a~j engines ~us~ clear leavinr 
time of Nos. 1 and 2 not less than 5 minute~. 
First and inferior classes and extra trains 
a~~ engines in the same direction must elea" 
time of Nos 1 and 2 at the time suoh trai~s 
are due t~ leave the next sta~ion ~~ the rear 
where t~m"O is desig!lated but not less than r 
ffiinutes. Nos. 1 and 2. itu.st GO';; hf: delayed 
sawin~ rreis~~ trai~s. 

2.5 

)~vision. Employess of Southern Paci~ic were frequen~!y 3~rn~onej 

~r2!~SI even when suoh aCLions had been accidental anj haj cause~ 

o~ly ~inor delays. As ~ reoul:, the e~ployes5 of the 50utne~~ 

Pacific were care!':;l tc: aC80rd ;:r'eferene'::: tn passenge:~ trains. 

(III at 33.2;" - 3·',.i2; III at 43.19-46.19; III at. 49.11-50.:;:; 

2.6 At that til1:<';, Ss.uther:1 Pacif.:c cperated fou!' pas-

senger trair.s in each di:'ection between Ne~; Orleans ar:d Houston 

each day of the week. Thus a total of 56 passeng'er traj,ns per 

week were operated then: as compared with the current total of 6 

passenger trains ~er week. The on-time performance of thos2 

earlier passenge~ tr3ins was very good. (1:1 at 41.12-ti1.24' 

2.7 In 1950 the sc~e~uled ti~~ for ooerations of thp 

Su~set Limited between Lafayette, Louisiana and Houston wa2 3 

'£/ 'The designation npX ll will be used herein to "efer to 
plaintiff's exhibits. nnx" refers to defendan:!s exhibit5. 



hours, 55 minutes. The present sched:..:le is 5 nour5, 25 sinut:;s. 

even though the Sunset Limited makes ODe less stop. 

42.22-43.15) Similarly, the schedule between Lafayette and Ne~ 

O~leans ~as 2 hours, 55 mi~ute5 i~ 1950 an~ is now 3 hour3. 20 

minutes. '''Y \.1'" 5 and PX 26) 

2.8 Southern Pacific's freight operations woul~ b~ 

bec.efitted it' the Sunset Limited regula;'ly ran on tit:I8. 

2.9 Prinoipally on the ba.i. of the specific finding. 

i~ tl}is 5",::;~iQr: 2, it is cor;ch;ded that ths- raii :'ine :Jf jefend-

ant be~ween ~e~ Orleans ant ~ouston has t~~ ~~~onstra~e~ c3pa~:~-

~i0~ ~3 devoted to that en~. 

:':! The Or:-Ti;ue Perror-nalice of the S'Jr.set Lisi ted :;: 
1979 a~d Amtrak!s Effo~ts to Imorove I~ 

3. c Amtrak "ogularly monitoro ~"0 cn-time per~orc.a"a0 

data submitted to it ~y the contracting railroads. 

1~.'5; Affidavit of Rabert 1anderclu~e ~iled D5~0mber 22. 1~-

3.2 A certain allowance for delay ts b:lilt into the 

sctedule of eve~y passenger train as Rr~coyery time': and is 

therefore no::' reflected. in on-':'.ime perfor:nance statistics. For 

the Sunset Limited between :;e~ Orleans and Houston, there i2 

approximately two hours and twenty rnin~tes of recove~y time 

eastbound and approxiMately one hour of reoovery time 

westbound. Therefore) if the Sunset Limited lost four nours O~ 

the 3cnedule between Hous~on and Kew Orleans, it would have 

actus:ly in~urred approximately six hours a~d twenty ~inutes of 

delay_ (II at 39.6-39.25) 



3.3 The on-time perfc~manc~ data sub~itted by SDut:)e~~ 

Pacific to Amtrak indicated that in 1S79 the on-tims performancs 

table: 

( PX 

O~- TIM? PERFORMANCE QF SUNSET LI~ITED IN 197; 

(197~' 

January 
February 
l'~ar'ch 
AT''''il 

J...I_Y 
Au]us' 
Septembe~ 
C:::::>be:-
>'!o7e:::be:' 
Decerr,oer 

?ercentage Oc-Ti~~ 

55.6 
50. C· 
L;"] ;; 
-' .0' ~ 

l.!6.3 

, , 

~.~ The O~-ti~6 perfor~anoe dat~ submitted by S~~ther~ 

p~sseng€r tra~n in th~ Jni:0~ Sta~es. ::n the foll·::wing months 

the Sunset Li~it!d not on:y ~e~ained the wo~s~ performer, but di~ 

so by a:: increasing I:1argin. (PX 2; DX ,7) 

3.5 T~e on-ti~e performance dati also indicates that, 

altho~gh tne ~ail mileage between ~e~ arlea~s and Houston is o~}y 

18% of the total ra~l ~ileage of the S~nset Limited, most of th@ 

delays to the Sunset Limited were cccurring between New Or~eFi:lS 

and Houston. (Complaint a~d Answe~ at par. 27) 

3.6 The oG-tirne performance d~ta sUbmitted by Souther~ 

Pacific to Amtr~k furt~er indicates th3t in 1979 the Sunset 

LLnited had an abnormally large amo1J.nt of freight icterf'erence. 

Whereas the Sunset Limited constitutes only 2% of Aotrakf s ad-

2uSted train ~ilesl in June of 1979 the Sunset Limite~ accountec 

fer l~S of Am~rak's deleys due to freight interferenoe. I~ 
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~ovember of 1979 the Sunset Limited accounted for 3bS Q~ A~trakls 

delays due to freight interference. 

S; 

(Vandef':::luts Ilf'fidav:i t 1 Jar. 

3. 7 As the on-time performance of toe SunS8~ Li~!ted 

deLeriora~ed. Amtral: intensif!ed its efforts to persuade Southern 

Pacific- to improve the situation. The President of Amtrak tes~!

fied. "We exhcrted everybody we could ~ind at the Souther~ 

Pacific ~c try to get us a little bette~ service n • 

1.2) 

( I at 17 .l~-

7 C In addition, the President of Amtrak ordere~ ~ 

~ railroad opera~ions) ~o ride O~ ~h~ 3unse~ ~~~ited t~ ojsB~ve 

~~e pro~le~ an~ ~o make ~ecommendatio~s ~it~ res?ec: tc it. 

a: 2a.7-20.1~; II s: 7.,7-5.2~ 

3.9 The Amtrak ~ean rod~ on the SUn5&~ ~imi~sj i~ Sep-

tenber and 8ctober cf 1979. Tbey observej "a gre2~ deal ~f ~n

necessary and avoidable freight tr.in i~terference'l [:ta: 

freight inter~~renC0 :3 di5c~ssej in detail in t~e rollowi~~ sec

~io:1. j Officers o:~ Southern Pacific acco:npani-?d ~r.e A:ntr!lt 0":'-

servers on these ope~ations. (1 a~; 20',17-20.22; Affi1avi~s c: 

Larson, Sloan, Mit~hell, DuBois, and Scha~fer ~iled on December 

20, i979) 

3.~: ~~e presence of -the Amtrak observers and the 

S;:;uthern Pacific office:'s :):" tb-:: Sunset Lir.:itej cia nothi:1g to 

halt the continually declining performance of the Sunset Limited. 

On the contrary, the performance of th'2' Sunset Limited became 

wcrse. Ar.'ltrak then requested :;he Attorney General to iilitiate 

litigation to resolve the projle~. 

20.25,\ 

(?X 2; DX 17-; I at 20~17-

3.11 In the f~rst two weeks of )ece~be~ 1979 every 

operation of the Sunset Limited ar~ived at ~cast 4 hours, 25 

minutes late. 7hree operations arrived more than n~ne hours 

late. (Corr;p2.aint and Ar:swer, par. (6) 
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3.12 On Decemb~r 20, 1979 this action was fi)e~. 

3.13 Principally on the basis of the specifio findings 

in this sectio~ 5, i~ 12 con~ludej that the on-tins performanc 

of tne Sunset Limited beginning abou~ May of 1979 and contiGui~~ 

through most of Decembe~ of 1979 deteriarBted so badly, an~ 

Southel'n PacifIc's responses to AlTltra~:'s pleas fer assist3;;::00 

we:,e so :lni3vailing, as to warrar,t Amtra~ls seeking), and th~ 

Attorney General's furnishing ~is assistance und~r Section 307 of 

the Ra~: Passenger Service Act. 

" -. 

~y timetable an~ train orje~. 

para~le to thousands of miles of ra!lroaj throughout toe 0ni:~j 

States. (II at 24.23-25.1; 

certair; yard limits where, in recent times, centrol of the tiai:~ 

track has been eXercised ~y Y3.rdmasters ~ (II at 12.20-13.!C; II: 

at 37 .5-37.17; III at 52.24-53.12) 

lj.3 Duri ng the peri ods of ti:<le in whic:. Awtrak obser-

ve~3 were observing the operations of the Sunset Li~ited ~nere 

occurred t.:lffieroU;;: instances of avoidable freigr..t interfeC'e.:1ce 

which are at'tritn.;table to decisions made by dispatcher's and yard-

masters. 

~.Q ~n October 7, 1979 ~rain No.2 was delayed meeting 

a ,restward freight train, Extra 4109 i'lest. (I'::: at 45.15- 11 6.1S) 

This delay could have been avoided by holding Extra tl09 Wes: i~ 

Avondale Yard (II at 54.3-55.1, 56.1-56.15) or CQuld have bee~ 

minimized by establishing the meet at Boutte. (II at 56.16-

56.22! 



- 9 -

~.5 On October 16, 1~79 train No. 2 was delayed at 

Baldwin meeting two Cpposillg freigh~ trains. Th:L3 del3.y caulj 

have been avoided by holding the second freight train ~t 

Berwick. (II at 58.13-62.9; III at 13L. -131.~2, 

l.;.o :];: Jan'.lar'Y ,), 1980 train tio. 1 was delayed fol_c);.,'-

ii1!=, 8. frci,~ht trai!1 frau; fiay-:-o:1 to E~glewood Yard. (II at ~~. ',' 

67.21) This ~@~a; could have been avoided by postponing the 

~aking up o~ a freight ~r~i~ cn the main line until No. 1 ~a~ 

passec \!~} a~ lijl.8-142.14) or ~y kee~ing the freight cle~~ C~ 

:':1£ Say-tow;; Bc>anch un~il No. L ;"ad p3.SSe::. (III at lLl2.~.:-

at Sparks Spu~ ~o pic~ ~~ additional cars. 

This delay wou!d ha7E he en avo~ded i~ t~e freig~t had n~t s~op?e~ 

a~ Sparks 3pu~. (III at 136.]-136.2, 133.12-138.2C: 

4." 0;'1 i)ctober 15, 1979 trair. No.2 was de~:.a.y0c. ;r'Ji:lC 

was pa~~ed en ttc oain track. 7~~s d!!ay co~lj heve bse~ ~~O~j~2 

by pla~i~s ~ne ~~eight in thp siding,by using 2 babki~g move 

prior to tte ar~ival o~ ~;o. 2. (II! at 77.15- 7 9.24) suc~_ 

backing move~ent Is routinely employe~ by Scuthern Pacific in the 

noreal COUrS9 of its ~reight Qperatio~s. (IV at 16.23-17.12) 

The crew of the freight crs_~ ~ad ample time to complete th~s 

movement before it aXDired under tn. hours of •• rvio. law. (11: 

at 77.15-79.24) 

~.9 On January 7) 1980 trai~ No~ 1 was de:ayed goi~C 

through a siding ai. Co~nell because 2 freight train was parked ic 

the main track. T~is delay could have been avoided by placin~ 

'tte freig.!:1t. ir; the siding. prior t:J th.;:; arrival of No.1! Which 

the crew had ample time to do before it expired under the hours 

of service la ... (II at 82.14-83.17;! or by holding the freight 

train at Beaumont siding to ffieet ~o. 1. (IV at 37.5-37.18, 
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U1.13-~2.7, ~ij.7-45.1C) 

4.10 On October 8, 1979 train ll0. 1 was delaysd at 

Avondale Yard because a yard engine was s·,.;i tchin;; c&rs 00 t";0 

mai!1 line (II at 87.G-87.1?) and becau;;e a freight tr'ain -A2:;3 

yarded Of) the ~ain line, (II at 87.23-85.16) No. 1 subseq~e~~ly 

had to follow the freig~t train tc Schriever. (II a~ 8B.l~-

89.24) This delay could have been avoided by keeping the yer~ 

engine off the main line in accordance with Southern Pacific 

operating rules an,-1 by putting the fr-c:ight t'3.in in the yard in 

anticipation of ~~. Its approach. Thsre was ample roon '- t~0 

ya~d to accOmModate the fr0igh~ t~ai~, 

[;jep.~ ~Jo. 1 or by clearing the f'reig.1:: off the mir::r; line i:1t8 

Avondale Yard or O~~O the Algiers main in a~tictpation ~~ !l~. l(s 

approach. (1: at 102.5-102.2~~ 

4.12 ~~ Decembe~ 31. 1?7~ tra~~ ~o. : was delayed c~-

88use two opposing freight trains ~ere allowed to leave 3~glewo~~ 

Yard to ~eet Uo. 1 at Fauna. \~~ at lOij.ll-105.11l ~his 1elay 

could have been aVoided by helding the seconj freight ~~ ~ngle

wood Yard on yard tracks or on O[1e of the main 2.i:185 until No. ~ 

hac passed. (IVa:' 152.19-152.21: V a~ 152..2-152.19) 

4.13 o. January 7, 1980 train Ne. ! wa. aolay.o 

because No. ]. was not advised of the ar-rival of an opposing loc.a: 

freight which was given pr'iority over- No.1 fron:: Connell tc Live 

Oak Spur • (II at 110.89-112.22: III at 143.1-144.18) 

... 14 On 0ct,o'oe~ 15. ~S7'9, trai!l No.2 ';.las delayed W;:O: 

it was required to wait for a local freight at Ech~! Vinton, 

Edgerly and Bri~stone, rather than being permitted to ffi~ke up 

some of the t';.lO hours and forty minutes it had already lost. 

(II at 114.3-114.21, 116.18-117.:'~; 
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eOOB are described in the affidavits of Messrs. Larson, Sloan, 

Sc~affer, DuEois, and tHtchell filed on December 20, 1';179 a:-d 0;1 

February 1 I 1930~ 

4.16. In all of the exa~ples of freight interreren~~ 

described at the hearing and in the af~idavits, alter~at!~~: 

existed ~hich the diapatcher or yardmaster could have employ9~ 

whicb would have avoided or mini1I:.ized the deIays to the SU!1S0t 

Limite~. The available alternatives were not complicated or 

sophisticated, but were standard railroad m~v~s whi~~ dispatc~ers 

and yardmasters knew or should know. 

153.2')-153.22). 

(II at 119. 22-::'2::'."{: ',: a~ 

4.17 Trafflc !~vels on the Lafayette Division were n:: 

excessive juring tne oj3srvat~~n periods. (17 a~ 95.8-95.16: -

33: ?X 3~~ ~ne workload o~ dispatchers en the ~~fgy~tte ~i'lis 

is moderE:ite • (II at 99.!1-99.2~i 

•. 18 Principally oc tte basi. of the .Deeifie f,niins. 

in this section 41 it is concluded that Southern ?acif~2 

the a~sence of e~e~gency. a~1 withou~ du~ re~ard for the 

prefere~ce to be accDrded passeGger t~ai~Sl favored freigh~ 

trains over passenger trai~s in meets and passes, needlessly 

obstructed ~he main line at si~ings anj in yards thereby creating 

the occas~an for s3w-bys, carelessly permitted f~eight crews to 

!Idie on their tours ll thus permitting their trains to become an 

ohstruction to passenger trains, casually issued train orders 

giving freight trains priority over passenger trains. failed to 

paj<' adequate attenti:)n to the need tc clear the main trac;': i:1 ao

vance of the predictab:e and infrequent passage of the Sunset 

Limited, and generally treated the reatter of passenger train pre-



- 12 -

terence as tho~gh it were of little or no importance. Specific 

and nUmerous examples o~ this same activity continued to Occur 

irter issuan~e of this court's order of December 21, 1979. 

5. Southern Pacific I $ Attttude Concerning the Preference f'):"' 
Passenger Tra~ns and the Bearieg of this Attitude on tn£ 
~ikelihood c~ Recurrence of Avoidajle Fre!ght I~terference 

5~1 Southern Paci~ic is primarily interested i~ the 

cperation ~: freigh~ trains. eVat. 136.12) There is a general 

understanding within the Southern Pacific that the company does 

not favor t~~ o~e~ation of passenger trains. (:V at 8::.=·, 

Souther~ ?acif~c wo~ld be pleased !~ the Sunset Limited W~~~ per-

manently ter~ir.ated. (!V at 71.13; Vat- :(;C.16) 

se~ the record straight. I don 1 t give a gcoj gcdda~n for y~ur 

passenger trains." (:I1 at 27.25-28.1) 

Many of Souther~ Pacific's operating e~ploye02 2~L 

not faffiilia~ ~i:h passenge~ tra~~ operations. rv ~t ~35.2~ - .~: -

At the time o~ the hearings, Southern Paci~~~ W£: 

unable to demonstrate speoific steps it had taken to comMunica:2 

to its eoployees the na~ure and i~portance of the statuLor~ 

preference for ?BRS€nger trains. (IV at 86w;9; Vat 135.25-136.: 

5.~ Southern Pacific's highest corporate officer deal-

iog excl':ls-lvely with Amtrak problems I Robert Joch:Jer, has h1msel r 

tai<en no specific aettor. to instill the attitude that A:nt!"ak 

t~ains are to rUG on :ime~ 

5 ~ ~~. Jochner does not have first-hand knowledge o~ 

the recent ~roblems on tr.e Lafayette r.Jivision. The last. t:me he 

visited the Larayette Division was a sin~le day in the summer of 

1 97':t. ]:; that occasion he rode on the Sunset Limited only f;;orr; 

Lafayette to Ho~ston~ He could not remeQber the last time pr:or 
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to that occasion that he visited the Lafayette Divisio~. (PI 36 

at 34.7-34.14 and 36.9-36.251 

5.6 Beginning in or about April of 1979, Southern 

Pacific's operating personnel perceived an attitude of indiffer

er.ce toward passenger trains among their fellow workers and :;r,

mediate superiors. (III at 36.1; III at 51.22-52.2) 

5.7 Disciplinary action is not regula~ly taken aga~ns: 

Souther!') Pacific operating employees who fail to accord the Sun

set Limited its statutory prsferer.ce. (III at 13.3-13.9; III at 

15. 1 5-16.25; III at 46.20-46.23) 

5.8 Southern Pacifieis cpe~ating personnel d:~ not 

taKa se~iouslj the Special Notice required by t~is COU~:15 Crder 

0-:- Decer:aber 21, 1979, '..,hich stated that it is SO:.ltherC] Pacific'.:; 

policy :0 give preferenc~ to passenger trains. 

They did not regard the notice as a matt.er whi;:;h defendant was 

likely to enforce with discipli~e and sanctions. {III at 52.1~: 

5.9 Scuthern Pacific's principal operating wit~ess 

testifiea that the judgments exercised by its e~ployees 1n the 

instances described in section 4 of these Finding of Fact were 

appropriate (Vat 7-8.2) and that, save for those instances as to 

which he conceded error', if those same cirCUMstacces were to 

recur 10 the future, Southerr:: Pacific would deal -with them in the 

sane way it had done before. (Vat 15.9-15.19) 

5.10 Southern Pacific has planned certaic capital im

proveme~ts for the Lafayette Division. These capital improve

ments are not designed to insure tha~ Southern Pacifi~ will 

accord the statutory preference to passenger trains and will not 

necessarily have that effect. Southern Pacificls o~r1cers 

believe that sUrging business will continue to be a problem for 

Southern Pac-ific in operating the Sunset Li:nitec on tirae (Ii at 

75.8; IV at 77.4-77.10) acd that substantial and i~creasing 

pressare on the capacity 07' the Lafayette Division rail line wi1 
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make it more difficult for Southern Pacific dispatch9rs t~ QCCQrj 

preference to the Sunset Limited. (IV at 84.17-B5.1} 

5.11 After institution of this Co~r~'3 Srder of Dccem-

ber 21, 1979. Southern Paci.fic promulgated blocking instr:Jctiol1S 

and train schedules for its freight t::'ains Which establishe-: 

departure times regarded as optimum fJr its freights. These 

instructions and schedules provided that one freight train would 

le~ve Lafayette Yard only 26 minutes ahead of the Sunset Limit~d 

and another freight train would leave Avo~dale Yard on!y 33 

min~tes ahead ~f the Sunset Limite~. (Vat 2ll.6-25.20) ~~ these 

freight trains and No.1 were to depa~t at t~~ schedu:e~ ~ixes, 

delay to No.1 wouid be virt;lally ass'Jred. 

5.12 On February 6, i980, Souther» ?acif'ic j,,;;layed a~. 

Amtrak passenger train on another' !ine fo;> 23 t;;inutes ;;;':1::: refus'2:: 

to ~ove the train out. of a station un~il Scutjern Pacific f'0-

ceivej assuranoes that, if it oecame necessary to water the loco

motive en route, the delay i~ do!ng ~o would co: be charged 

against Southern Pacific in the calculation c~ incentive paymerts 

Amtrak makes to Southe~~ Pacific. ,-." ""t 129.1~·) 

5.13 Principally on th3 ~asis ~f the specific findings 

in this section 5, it is conclUded that Southern Pacific resents 

and would prefer to disregard the presence on its rail line of 

the Sur-set ~imited and other Amtrak passenger trains; that its 

attitude is known to its employees, who are aware that failure tc 

acco~d the passenger train pre~ereoce will not re5ul~ in ~is~i

plinary proceedingsj that its attitude of h~stility to Am~rak is 

moat recently exhibIted in the F'ebruary 6, 1980 incident referrec" 

to in the preceding paragraph; and that in view of Southern 

Pacific's unwillingness to acknowledge that the incidents 

desoribed in section 4 Qf these Findings of Fact co~stitute 

avoidable freight interferenoe, future episodes of the same kine 

a~e likely to recur. 
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6. lniurv 
.-~ 

6. ~ iimtrakr,5 ability to offer to thf: travellins P'Jblic 

the alternative code of quality transportation mandated by Coo-

gress depends upon the on-time performance of Amtrak's passenger 

trains ~ In decidJng whether or not to travel by train 1 th€ t:,a-

ve:ling public is primarily concerned with the reliability of 

Am~rak's performance. 

6.2 10 1979 the operation of the Sunset Limited re-

sulted in an ab:lOrma::'ly lar'ge vCil'Jme of complaints from pas-

sengers. For the period May to August of 1979 Am~rak receive~ 

passer::ger co~plaints at a system-wide rate 0:' 7.:1 complai::ts pe;-

18,000 passenge~s. I~ tha~ same pe~iod, complaicts concerning 

the SUnset Limitej Were received at a rate of 37.4 per 10,000 

passengers. D~rinE the remainder of the year this disparity i~-

crea sed. 7he rate at which Amtrak received cor;nplaints throughou": 

its system declined to 3.7 per 10,000 passengers, but the rate e~ 

w~ich Amtrak received complaints about the Sunset Limited 1D-

creased to 45.9 per iO,COO passenger5~ A disproportionate number 

of these complair-ts cor.cerned cn-tin:e performance. Many made 

specific meotier:, cf what the passengers percetved as freight in-

terf'e~ence. (III at 50.3-62.14) PX 20) 

5*3 Scuthern Pacific ad~its that delays to the Sunset 

Limited discourage SOl":le of the travelling public fro;] using rai.l 

passenger service. {Complaint and Answer, par~ 32) 

6,4 Principally on the basis of the specific fi!'ldir.gs 

in this seotion 6, it is conc:uded that Southern Paoifio's act1v-

itie3 Which caused the Sunset Limited to ('un very late very often 

have caused serio~s i~jury to meobers of the travelling public, 

to those who attend travellers t to Amtrak and to the public i1,-
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terest in intercity tr9nsportat!on. 

r:::. PROpOSe:n CONCLUSIONS OF' LAH 

1. This Court has jarisdiction over the parties t3 his 

oontroversy and cf the subject matter of the controversy b~' 

virtue cf the provisiocs of li5 lJ.S.C 5lt7, 49 u.s.c. 10101 et 

~J and 28 U,S.C. 1331(8), 133"f! and 131.5. 

2. This Court has jurisdiction in this case to grant 

declaratory relief and further relief based on such a declara~ion 

u~de~ 28 U.S.C. 2201 and 2202. 

3. 'Jenue for this case in this CCUf't is appropri3:te 

under 23 U,S.C. l39l(c), 

4. Plaintirrls proof by clear, convincing and ~e:: 

documented evidence th~t defendant's agents have regularly 

ignorej or deni-ed to plaintiff, in the absenoe of any emerger.cy 1 

the preference to be accorded passenger trains ;:)Ursuant t:> 

Section ija2(e)(~) of the Rail Passenger Service Act (Hthe Act") 

-- which defenjant sO:lght tc rebut with little mc:,e than the 

unsubstantiaced opinions of its witn~sses -- constitutes a 

showing of not only reasonable probabili.ty, tut a very high 

probability j tha.t plaintiff '<'fill succeed 0:1 the merits of the 

oontroversy. 

5. The term !temergency" in SectIon 402(e) (1) includes 

derailments, collisions, storms. washouts, fires, or other 

aCH.;idental obstructions to track which place planned operations 

beyond the control of the operating railroad. The incidents 

described in Section Ii of the Findings or Fact were unaffected by 

any emergency. 

6. Defendant has admitted through the '!:,esti:nony of' its 

offtcers that it would achieve l,)enefit to its general freight 

jkn
Highlight

jkn
Highlight

jkn
Highlight



- 17 -

operations if the Sunset Limtied ran on time; and in lig~t of the 

nature and levels of traffic involved, traditional rules 

governing dispatching, the physical railroad pla:Jt available, and 

the fixed, widely known and infrequent schedule of the Sunset 

Limited. according the statutory preference is within the 

con::petence o!' defendant's agents and will cause it no inj!1ry~ 

7. Defendant's failure to ac~o~d to passenger trains 

the p~eferen~e mandated by 45 U.S.c. 562(E)(1) has caused i~jury 

to the travelling public. those who 'attend travellers. Amtrak, 

a~d the public interest in intercity transportation. 

d. Southern Pac:':'ic's failure to accord the statutory 

preference to ~he Sunset Limited under the circumstanoes 

described in the Court's findings o~ Fact constitutes an 82tiot , 

practice and policy inconsistent with the" policies aod purposes 

of the Act; obstruots and interferes with Amtrak's discharge 0: 

i. ts responsi:::ili ties under that Act j and threatens continued 

activity of the kinds described in Section 307 of the Act, 45 

U.S. C. 5!f7. 

9. Southern Pacific's failure to accord the statutory 

pre::erenc6 to the S:J.oset Limited under the circumstances 

described in the Court's Findings of Fact constitute vio:ations 

~f the terms of Section 402{e)(i) of the B.P.S.A., 45 U.S.C. 

552(e)(i); and the threat of continued viola:ion demonstrated by 

Southern Pacific's primary concern for its freight traffic and 

its failure to devote adequate managerial attention to the needs 

of passenge:, service! deaptte issuance of this Court! s temporary 
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restraining order dated December 21, 1979, warrant issuance of a 

preliminary injunction to compel adeqaate perfort:1ance. 

10. Southern Pacific 1 s concern for the !mpact on its 

freight operations of accordj.ng the statutory preference to 

passenger trains is an issue not before this Court I Dut one :'cr 

the Secreta!"y of Transportation to consider if relief from hi:n is 

sought by application under Section 

U.S.C. 562(e)(2). 
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IN IHE UNITEU STATES DIST~lC~ COJ~~ 

UNITED STATES OF AMERI~A 

?lainr,j:'f. 

SOUTHERN PACIFIC TBANSPORTA
TIOK COMPANY 

Defenda!it. 

Civil Act.ie· 
N0. 79-339!· 

Personally appeared befo~e tte undersigned attes~i~[ 

officer, duly authorized to administer oaths, James ~. Larso~ 

who, ~fter first being sworn, states that the following facts a~e 

true and correct and within his persona2. knowledg"'. 

1. 

], James L. Larson, gave testimony before ~he co~~t O~ 

February 5, an~ 6, 1980 at the hearing on plaintiff's Mo~ion fo~ 

a Preliminary Injunction. Dt:ring: that test~rr;o:1Y 1 I described my 

current occupation and enploymer.t history ir. the railroa~ 

indust~y. 

2. 

This affidavit is Given in :response to the S'..lpplement,ary 

Affidavit of John D. Ra~sey dated February 1, 1980: d!scussin& 

instances of dela.y to the Sunset Lj.mited on the Lafayette 

Divisior. occurring in September and October 19791 which were nv~ 

the subject of live testimony at the hea!'ing. 
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1 have subsequently rev:! ewed and analyzed various repor't s: 

and doouments relating to the specific instances oited. 

4, 

I have also reviewed the affidavit of Lawrence Aw Brophy 

dated February 15, 1980, which also responds to Hr. Ramsey's 

supplementary affidavit. 

5. 

My investigation CO:1firrr..s the statements in !-l;. B:>ophyl s 

affidavit. In addition, : would add the following testimony: 

6. 

Larson Affidavit, Paragrapb 10: Train No.1 at Knippa! Texas._ 

October 2, 1979 

Whil,e Mr. Ramsey alleged that the switchi~g took longe:> than 

anticipated and that the local freight 9:1CDuntereo problems !Iin 

pumping air and charging his train,tI the Train Dispatcher did 

authorize the local freig~t to use the main track until ~1:55 

a.m. which was too late to avoid No.1 receiving restrictive 

signal indications t indeed I I personally observed the local 

freight continue to switch the industry after No. 1 stopped at 

Knippa at 11:58 a.m. and then proceed to get the train into the 

clear. I observed 00 indication that there was any delay io 

releasing the air brakes on that train, and in fact the 8 

minutes used by the local f"eight engine to proceed on the main 

track, couple to the train and pull into the clear! would 

indicate that they had no troubte with their air brakes. TherE 

R 't ti ony' that t r r is simply no evidence to support Mr ~ .amsey s es m 

local freight encountered any delay in releasing the ail" brak
r

' . 



Mr. Ramsey's testimony refers to dispa~ch!n~ judg~~~:_ ~. 

attempts to separate such judgmentE from prefere~tial tre2t~~~: 

of a freight train. However. the Train Dispatcher's role is :: 

control and expedite '::.he movement of trains. In this cas'O; t:-:':. 

:rain Dispatche~ iSSU2d a trai~ order re5trictin~ H(, 

to advance a local freigh~ t~&i~. 

minutes late w~e~ oassinf the !~~ 

was issued. The discatoher restric~ed ~G. 

they would be : hou~ 2~ minutes :ate to ~ait fo~ t~e lecs: 

freight. This is clearly a case of preferencing a freight tr2~~ 

over a passenger train. 

This ~9tt Day of Febr~2ry, 1ge~. 

Sworn to and 9ubsc~ibed before oe this 19th day of 

Februar-¥ 1980. 

No ary /; 

My Commission expires 
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IN THE UNITED STATES DISTRICT COUR'r 
FOR THE DISTRICT OF COLmlBIA 

UNITED STATES OF AMERICA 

Plaintiff, 

VS. 

Civil Action 
No. 79-3394 

SOUTHERN PACIFIC TRANSPORTA
TION COMPANY 

Defendant 

PLAINTIFF'S REPLY TO DEFENDANT'S POST-HEARING 
PAPERS ON MOTION FOR PRELIMINARY INJUNCTION 

This memorandum replies to points raised in the Post-

Hearing Memorandum of Southern Pacific Transportation Company in 

opposition to Plaintiff's Motion for Preliminary Injunction 

(hereinafter "Defendant's Memorandum") and to Defendant's 

Propo·sed Findings of Fact and Conclusions of Law, both dated 

February 19, 1980. For convenience, this memorandum addresses 

those points in the same order in which defendant has raised 

them. 

1. Motive For Bringing This Action 
(Defendant's Memorandum, p. 1) 

Southern Pacific begins its memorandum with the accusa-

tien that this case, although brought "in the name of" the 

Attorney General, is in reality an eff.ort by Amtrak to attract 

the attention of the railroad industry, to make the railroad 

industry fearful, and to impress Congress. Defendant's charge is 

categorically denied. This action was brought not only in name 

but also in fact by the United States. Defendant's self-

~/ Defendant was advised in response to one of its 
interrogatories that this lit.'igation was brought pursuant to an 
investigation by the United states. (Plaintiff's Responses to 
Defendant's First Set of Interrogatories, dated January 30, 1980, 
Interrogatory 3(c». 
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serving charge is not supported by any evidence -- not even by 

the unsubstantiated opinions of its witnesses.1J 

2. Financial Considerations (Defendant's 
Memorandu~, pp. 4-13) 

southern Pacific spent a great deal of time at the 

hearing developing evidence concerning the financial aspects of 

passenger train service, and devotes a great deal of attention to 

this subject in its Memorandum. Although Southern Pacific 1 s 

counsel described these aspects as "the heart of the matter," (V 

at 90.15)( they are clearly irrelevant to this litigation. ·As 

the Court suggested, this line of argument seems intended to 

challenge the validity of the Amtrak legislation. (Vat 90.22) 

It also appears to be an attempt to justify (rather than deny) 

the fact that Southern Pacific would like _to rid itself of the 

obligation to operate Amtrak trains. (Plaintiff's Memorandum at 

pp. 32-36 and Plaintiff's Proposed Findings of Fact 5.1-5.13) 1/ 

3. Defendant's "Policy" Concerning Amtrak 
(Defendant's l'1emorandum, pp. 9-13) 

Southern Pacific attempts to rebut plaintiff's evidence 

concerning Southern Pacific's attitude with evidence concerning 

2/ Plaintiff seems to suggest that there is something untoward 
about Amtrak taking affirmative action to carry out the 
Congressional mandate to improve on-time performance. Given that 
mandate, it is altogether logical that Amtrak would first 
investigate the performance of the worst train in its system. 
Given the results of that investigation, it was incumbent upon 
Amtrak to notify the Attorney General. To the extent that this 
action influences other railroads to eliminate avoidable freight 
interference on their lines, slich a result is desirable and in 
the public interest. 

3/ In any event, southern Pacific's discussion of finances 
Tgnores what its own witness admitted: if Southern Pacific 
thinks it is not being adequately compensated by Amtrak, Southern 
Pacific may seek further compensation from the Interstate 
Conunerce conunission. (Vat 116.13-116.19; 45 U.S.C. §562(a)) 
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Southern Pacific's policy. ~/ The short answer is that they are 

not the same thing. It may well be, as Southern Pacific 

contends, that the official policy of Southern Pacific is to 

accord the statutory preference. How could it be otherwise? It 

would be surprising in the extreme if Southern Pacific, a large, 

publicly held and extensively regulated corporation, had an 

official pOlicy of violating the law. 

Southern Pacific's problem is that it has not only a 

publicly expressed policy but also a publicly expressed 

attitude. While the former may be positive, the latter is 

negative and has an undermining effect. The result is that 

Southern Pacific has made only token efforts either to educate 

its employees concerning the importance of the preference or to 

discipline employees for violating the preference. (Plaintiff1s 

Proposed Findings of Fact 5.1-5.13; Plaintiff's Memorandum, pp. 

32-36) Employees working on the Lafayette Division understand 

that the attitude is stronger than the policy and this has 

engendered a feeling of indifference and cynicism among them. 

Thus, when Southern Pacific reiterated its "policyI' in the court-

ordered Special Notice of December 21" 1979, these employees 

considered it lOa joke." (IV at 36.10-37.4; III at 52.9-52.22) 

~ Southern Pacificls repeated references to its allegedly 
benevolent policy toward Amtrak are utterly irrelevant to this 
proceeding. Neither Southern Pacific1s "policy" nor its 
"attitude ll have any bearing on the fundamental question whether 
violations of the statutory preference have occurred on the 
Lafayette Division. They are clearly not part of the plaintiff's 
cause of action. See Section 10 infra. Plaintiff has addressed 
Southern Pacific's-attitude because it is relevant to the 
likelihood that future violations will occur. (Plaintiff's 
Memorandum, pp. 32-36) Southern Pacific's laborious explanation 
of its hostility to passenger trains tends to confirm plaintiff1s 
inference that violations will recur without a court order. 
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4. Lafayette Division Traffic (Defendant's 
Memorandum, pp. 13-21) 

Southern Pacific continues to rely upon freight 

congestion as its main excuse for delaying the Sunset Limited. 

In order to do so, Southern Pacific simply ignores the Southern 

Pacific correspondence introduced at the hearing in which the 

highest Southern Pacific officers on the Lafayette Division 

stated in the clearest possible terms that traffic on the 

Lafayette Division was not so congested as to require the delays 

which the Sunset Limited encountered. (PX 29-33) 

Southern Pacific's position is also refuted by Southern 

Pacific I S own freight tonnage data. (PX 33). Southern Pacific 

attempts to explain away its data by confusing the level of ton-

miles with the question of speed, stating: 

It should· be obvious, however, that an opera
tion which is slowed down will not produce 
the ton miles that it would produce if it 
were operating at its normal pace." 

(Defendant's Memorandum. p. 17) 

Defendant's conclusion is neither obvious nor 

correct. Southern Pacific's footnoted example suffers from an 

elementary flaw. in that nO time reference is considered. An 

example will illustrate this flaw. A train crossing the 

Lafayette Division from New Orleans to Houston goes 364 miles. 

The speed at which the train travels does not change the ultimate 

number of miles it crosses, nor of course does it change the tons 

of freight the train carries. The ton-miles of the trip are the 

same regardless of how fast the train goes. The only effect of 

speed is to fix how much of the trip can be completed in a given 

length of time. According to Mr. Ramsey's figures (Exhibit 7 to 

Affidavit dated January 23. 1980) it took a freight train one day 

to cross the division in October 1978 but two days in October 

1979. Therefore, if one were to measure the ton-miles for one 

train for one day, only half the ton-miles would be accumulated 
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on a given day for a given train in October 1979 as compared to 

October 191'8. But the October 1979 train keeps going through the 

next day, and after two days each train has completed its trip, 

and the same ton-miles are achieved. 

The significance of this analysis becomes evident when 

one compares ton-miles for one month or one year, which are the 

periods for which the data on freight volume presented by plain

tiff were compared. Assume for simplicity that in both 1978 and 

1979 Southern Pacific started one train across the division each 

day bearing the same tonnage of freight. Thirty-one October 1978 

trains would complete the journey in October, and thirty of the 

half-as-fast October 1979 trains would do SO; only the October 

31, 1979 train would fail to complete its journey in October. 

The difference in October ton-miles caused by the difference in 

train speeds is only 1/31 or about 3%. 

When the time frame is expanded to a year the true 

impact on freight vo1um~ of train speeds becomes infinitesimal. 

In the example, 365 trains would complete the journey in 1978 and 

364 in 1979. The difference in ton-miles is .0027. In fact, the 

monthly figures become identical, because the September 30, 1979 

train adds the October ton-miles which the October 31, 1979 train 

loses. 

Defendant's position with respect to the amount of 

freight tonnage on the division depends solely upon a fallacious 

view of the ton-mile data presented by plaintiff. Mr. Ramsey 

contended that other, more accurate, data- existed. (Vat 58.5-

58.11) Defendant could have produced this other data and would 

certainly have done FO if it supported its case, but failed to do 

so. Upon this record the Court must conclude that no increase in 

freight volume has been demonstrated. 

Even if one were to assume that the Lafayette Division 

were too congested, Southern Pacific could have announced an 
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embargo, which would have exempted Southern Pacific from its 

obligation to accept additional freight. business on the Lafayette 

Division. It appears that Southern Paci£ic made a conscious 

decision not to announce an embargo, with a view toward runnin~ 

as much freight over the Lafayette Division as physically 

possible. 

5~ The statutory Preference~ 45 u.S'.c. § 562(0) 
(Defendantts Memorandum, pp. 21-29) 

A. BackJ[round (pp. 21-24) 

Defendant belatedly relies upon new evidence concerning 

a contract negotiation between Amtrak and Southern Paci:!:ic which 

occurred sometime before the enactment of the statutory prefer-

ence. (Defendant'e iVler:10randuIn, pp. 22-24) This new evidence was 

not introduced at the hearing, is not 'subject to judicj.al notice, 

and is not a proper part of the record of this case. ~ore 

importantly, it is plainly irrelevant. What Amtrak and Southern 

pacific once did in the negotiation of a contract does not shed 

any light on what Congress subsequently intended to do in 

enacting the statutory preference. 

B. The Enactment of the Statutory preference 
(pp. 24-29) 

De£endant's account of the enactment of the statutory 

preference simply ignores the most significant fact of the legis-

lative history: the statutory preference was passed over the 

combined opposition of the railroads, the Department of Transpor-

ta~ion and Amtrak itself. (Response To Memorandum of SO'..lt.hern 

Pacific In Response To Motion For Preliminary Injunction. dated 

February 1, 1980, at pp. 6-12.) Surely Congress intended to do 

something more than ratify the status quo. Even defendant 

concedes that the statutory'" preference was enacted "in the face 

of contin~ing concern about" Amtrak's on-time performance. I< 

(Defendant's Memorandum, p. 21) Defendant also concedes that the 
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debate over the ICC rule under consideration at the time Congress 

enacted the statutory preference focused upon the "sufficiency of 

enforcement mechanisms then in existence II -- a euphemism for the 

fact that enforcement of the traditional preference had broken 

down once the operating railroads were required to operate 

intercity passenger trains on Amtrak's account 'rather than their 

own. (De£endant's Memorandum, p. 26) 

Congress evidently intended to ensure 'that Amtrak 1 5 

passenger trains would have at least the same priority over 

freight trains which many railroads had historically accord~d to 

their best passenger trains (and which Southern Pacific had 

accorded to the Sunset Limited in 1950). Congress wanted this 

prefer'ence to have the force of law and not to be subject to the 

changing business plans of the operating railroads. The 

preference it enacted is not any more rigid, ironclad, or 

impractical than the very rule in effect on rail lines throughout 

the country prior ,to the creation of Amtrak. Moreover, the 

preference is subject in the statute, as it was subject in rail

road history, to an emergency exception. 

Southern Pacific's prediction that the adoption of this 

preference would bring its operations to a complete halt is not 

credible. Mr. Larson gave several examples of railroads which 

operated' successfully while giving strict preference over freight 

trains to their best passenger trains. (II at 36.24-139.6) And, 

of course, as plaintiff has mentioned repeatedly, Southern 

Pacific once granted full preference to the Sunset Limited 

itself. (PX 28, pp. 21-24, Vat 43.1-44.7, see Plaintiff's Pro

posed Finding of Fact 2.4) 

Although the legislative history clearly supports the 

construction of the statutory preference which plaintiff 

advocates, it should be kept in mind that legislative history is 

a secondary interpretive device that need not be consulted when 
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the language of the statute is clear on its £ace. In t.h::: 

statutory preference Congress sa plainly mandated that fun~~ak 

passenger trains are to have the right of way over fre~ght trains 

that resort to legislative history is not necessary. 

Defendant's Memorandum includes another flaw of statu-

tory interpretation. Defendant sugges't.s that the existence of 

two exceptions to the general statutory rule creates an inference 

that the statute should be construeo in a loose and flexible 

£ashion. (Defendant I S Mernorandup.l, p. 28) The proper inference 

is precisely to the contrary. Where Congress undertakes to' 

create two and only two exceptions'to an otherwise precise rule, 

r:o other exceptions should be recognized. National ABsocia~ion 

of Railroad Passengers v. National Railroad P~'3sengers Corp. ,_.414 

u.s. 453, 458 (1974). 

6~ Southern Pacific I s "Policy" In The 
·Lafayette Division (Defendantls 
Memorandum, pp. 29-30) 

Defendant is incorrect in stating that plaintiffls pos-

ition is that Southern Pacific follows one "policy" concerning 

the statutory preference in the I..afa'yette Division and another 

"policy" elsewhere. See Section 3, supra. Plaintiff's position 

is that Southet:"n Pacific has permitted nu:rncrous acts of avoidable 

freigh~ interference to delay the Sunset Limited~ ~T~ such acts 

occur frequently in one place but not as frequently in anotl1er is 

a ques tion which need not be decided ~ 5/ 

5/ Southern Pacific states that Mr. Boyd conceded that it would 
strain credulity to maintain that Southern Paciric had a 
different policy toward Amtrak on the Lafayette Division than 
exists on the rest of its system. (Defendant' s Memorandum. p~ 
29) In truth I Mr~ Boyd said he would have found such a situat.io:l 
surprising until he sent out his riding team. (i at 47.1-47.2) 
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7. Plaintiff's Evidence O:.l. Freight 
Interference {Defendant's Memorandum, 
pp. 30~31) 

Southern Pacific appears to contend that plaintiff's 

evidence is insufficient because it pertains to only 63 examples 

of freight interference~ First, def~ndant;s contention is fac-

tually inaccurate. The affidavits 5ubmit.ted by the AIT.traK ob-

servers indicate that the incidents specifically mentioned were 

not an exhaustive list but rather were representative samples of 

various kinds of repeated acts. See, e.g •• Affidavit of James 

Larson, filed December 20, 1979, at page 9. De£endant's table at 

page 31 suggests that this case involves only 6 hours and 26 

minutes of delay occasioned in 11 incidents. The table fails to 

take into account the multitude of similar delays to which the 

Sunset Limited has been subjected. The fact is that the Sunset 

Limited suffered an average of more than fi hours 26 minutes delay 

on its operations during the period from December 1-14, 1979. 

Second, defendant.'s contention is wholly at odds with 

an understanding reached in a pre-hearing confere!1ce with this 

Court on February I, 1980. At that proceeding plaintiff's 

counsel expressed the concern that if plaintiff limited its -evi-

dance at the hearing to a small nunber of designated incidents, 

defendant would then contend that only isolated incidents had 

occurred. Defendant's counsel responded by emphatically denying 

that de£endant,wQuld make such a contention: 

MR. AILES: Your Honor, it seems to me we are 
back where we started. Our pOSition is nat 
at all that these are isolated violations. 
Our position is when you look into these sit
uations they weren't violations at all and on 
each -- for each one they rely we have to 
look into it and say the real circumstances 
were as follows: If this move hadn't been 
made the passenger train would have been de
layed more than it was by this move and 
therefore this was the proper way to handle 
it. NoW, the stat~ment that we just say 
these are just, "boys will be boys: these are 
occasional violatio'ns;" is totally in error. 
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THE COURT: Then I understand that the 
defendants in this case are not going to make 
that argument. 

MR. AILES: I'll say we are not. 

{February I, 1980 transcript at .24.16-25.S} Defendant should be 

estopped from contending after the hearing that the violations 

plaintiff has proved are isolated oneS. (Defendant's Memorandum, 

p. 3; p.lS, fn. 57, p. 46; see also Defendant's Proposed Findings 

of Fact and Conclusions of Law, p. 7, paras. 6, 6a) 

Third, and most impor.tant, defendant's contention is 

irrelevant as a matter of law. In order to prevail plaintiff 

need only show. that the statutory preference has been violated 

and, unless defendant is enjoined, 11lay be violated again. 

(Plaintiff IS fo'lemorandum at p. 30) Al though plaintiff need not 

show more, it has in fact done so. The evidence indicates that 

avoidable freight interference to the Sunset Limited occurred so 

blatantly and so frequently, and was so rarely punished by 

management, that it constituted a standard operating procedure. 

8. The Incidents Of Freight Interference 
(Defendant's Memorandum pp. 31-41) 

In support of its version of the freight interference 

incidents, defendant cites one source of evidence: the testimony 

of Hr. Ramsey. Plaintiff contended in its memorandum that Mr. 

Ramsey's testimony was unsupported because he did not adequately 

identify the documents and people from whom his information was 

supposedly gleaned. That contention is well illustrated by the 

evidence defendant cites in its memorandum. 

In the transcript cited by defendant in footnote 97 1 

Mr. Ramsey refers to "computer records" which were prepared at 

some unspecified time and about which one is told only that they 

support Mr. Ramsey's conclusion. (Vat 158.16-159.12) Mr. 

Ramsey did not bring those records· to Court. (Vat 161.17-

161. 20) 
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In the transcript cited by defendant in footnote 98, Mr 

Ramsey states: 

Well, I would base it on actual check of the 
condition of the yard by the officers who 
were in charge of the operation on that par
ticular day. And our routine records that we 
maintained, that could tell us that. 
(III at 111.6-111.9) 

Again r-lr. Ramsey does not state who the "officers" were, what 

they found, what they told him, what the "routine documents" 

were, or 'what those documents contained. A pattern emerges: Mr. 

Ramsey's identification of sources is vague, contains no hard 

facts, and is freely laced with self-serving conclusions. Rather 

than stating the facts about the documents in question, Hr. 

Ramsey simply gives his personal assurance that these documents 

are "routine" and "c6uld tell us that." 

Mr. Ramsey's testimony is also self-contradictory. On 

various occasions, Mr. Ramsey offered different and conflicting 

explanations for the same incident. Defendant's Memorandum at 

various places refers to one of Mr. Ramsey I s explanations while 

ignoring the conflicting explanations he offered elsewhere in his 

testimony. For ,example, Defendant's Memorandum states that in 

its first example (the October 7, 1979 meet at Raceland Junction) 

the western end of Avondale Yard was blocked by two trains, one 

of which was Extra 6679 east, which defendant says "unexpectedly 

had to wait" from 2:25 PM until almost 6:30 PM for authority to 

cross the Huey P. Long Bridge. This contention is based solely 

on Mr Ramsey's testimony On Wednesday, February 6, 1980 (III at 

108-109). Defendant's citation to Mr. Ramsey's testimony ignores 

the fact that on the following day Mr. Ramsey first denied that 

this freight train could have been put into the yard tracks at 

Avondale and then admitted that it could have been put into those 

yard tracks. (Compare IV at 97.24-98.2 with IV at 103.9, IV at 

105.24-106.2 and IV at 117.12-117.15; see also Plaintiff's 
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Memorandum at pp. 16-17.) Another example concerning the 

Beaumont siding is discussed in Plaintiff's Memorandum at p. 20. 

There are numerous other indications that [l.1r. Ramsey is 

a fundamentally unreliable witness. He stated in his responses 

to plaintiff's interrogatories and at the hearing that no 

compilation of tonnage data for the Lafayette Division was 

available. Yet plaintiff secured that very compilation in 

another proceeding and presented it as Plaintiff's Exhibit 33. 

(Vat 58.4) When asked questions which called for answers 

detrimental to Southern Pacific's defense, Mr. Ramsey became so 

rambling and unresponsive as to become incoherent. (III at 

106.9-107.19, IV at 54.19-55.22, Vat 26.7-27.10, Vat 32.10-

32.16, Vat 38.1-38.8, V at 40.5-40.16, Vat 78.19-79.11) And 

his characterization of his own handwriting in response to a 

question by the Court was highly suspect.~ 

Plaintiff will not belabor the record of this case with 

further examples but simply wishes to point out that Southern 

Pacific has now cOlIuuitted itself to a position of complete 

reliance upon Mr. Ramsey's testimony. If the Court determines 

that Mr. Ramsey is not a credible witness, Southern Pacific's 

defenses must fail. 

9. Southern Pacific's Admissions of 
Avoidable Freight Interference 
(Defendant's Memorandum, pp. 40-41) 

Defendant admits that in at least three of the eleven 

incidents discussed at the hearing, the freight interference to 

the Sunset Limited Limited was avoidable: "All three of these 

situations, we concede, involve errors." (Defendant's 

6/ When asked by the Court whether a "t" in a note written in 
his own hand was capitalized, Mr. Ramsey stated that it was not, 
that he made his lower-case "t's" as if they were capitals. The 
very sentence under discussion contains three other IIt'sll which 
are lower-case and which are clearly dissimilar to the letter 
that prompted the Court's question. (Vat 52.7-17; Plaintiff's 
Exhibit 30) 
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Memorandum, p. 41) Jj. De£endant attempts to soften the impact. 

of these damaging admissions concerning a substan~i~l portion of 

the incidents by suggesting that these errors became apparent 

only wi":::.h the benefit of hindsi9ht~ 

The remaining three of 'the eleven cases all 
involve situa'l:.ions where the Southern Pacific 
witness [Mr. Ra~seyJ testified that if the 
fac"ts had been as now known by him, he would 
nave made a different dispatching decision~ 

(Defendant's Memorandum, p. 40 t emphasis supplied) Defendant's 

characterization of the -record in this actio~l is ::alse. At the 

conclusion of 'Mr. Rarr,sey r s tes'timony. the Court asked ;,tr. Ramsey 

a series of qc:estioGs see:'kir.g to clarify this very point. P-.':ter 

giving two answers which Here typically un!esponsivc and scl=:-

serving, Mr. Ramsey made the following statement! 

Q. [By the Court]: But in those cases 
where you would have acted differently 
itls not based upon hindsight as I 
understand it but based upon your 
judgment? 

A. That's correct. 

(Vat 79.12-79.15) 

10. The Defense 0= Good Faith a~d Lack of 
Intent (Defendant I s Me:norandul7l.t PP 42-

Defendant takes the position that the statutory prefer-

ence is not violated unless freight interference is shm>ln to be 

intentional and that the statu~ory preference has been accorded 

if southern Pacific makes "a good faith effort to give priority 

to the passenger trains." (Defendant I S Memcrandurr" p. 42) The 

7/ Similarly, in his supplemental affidavit, Mr. Ramsey admits 
that in many of the incidents discussed in plaintiff's affidavits 
{but not at the hearing) the freight interference to the Sunset 
was also avoidable. (Supp1emental Affidavit of John D. Ramsey! 
§§III, VI XVIII, XIX I and XXVI) In his first affidavit Mr. 
Ramsey made no response whatsoever to most of the inciden"::s of 
freight interference described in plaintiff i s affidavits datred 
December 19, 1979. 
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statute does not provide exceptions for good faith or lack of in-

tent. If Congress had intended to prohibit only intentional in-

terference with passenger trains. Congress could have easily said 

so. Horeover, as indicated supra at page 8, the fact that 

Congress created two express exceptions to compliance with th~ 

statutory preference indicates that, save for those two excep-

tions I Congress intended -the statutory preference to be strictly 

applied. 

Southern Pacific is also incorrect in stating that 

there is no evidence of intent to interfere with the Sunse~, 

Limited. While plaintiff is not r~quired to prove intent, it has 

done so. As indicated by the testimony of Mr. Larson, in many 0:: 

the incidents the dispatcher was confronted with two or more 

knovln alternatives, one of which impeded the Sunset Limited and 

one of which did not, and chose the former rather than the 

latter. (II at 120.15-121.7) In such instances, the dispatchers 

intentionally took actions which violated the statutory pre-

ference. Certainly, this Court would' be on firmer ground if it 

inferred Southern Pacific's intent from what Southern Pacific did 

than if it accepted at face value the 'self-serving professions of 

intent offered by Southern Pacific's witnesses. 

11. Emergency (Defendant's Memorandum, 'pp. 
43-45) 

Defendant's view of the concept of emergency is vague 

and implausible: 

the emergency provision was designed to 
encompass short term disruptions of normal 
opera tions . " 

* * * 
An 'emergency' in railroad parlance 'can 
encompass continuing as well as episodic 
problems" 

* * * 

. The term emergency must be broad enough 
to cope with [a congested situation where all 
operations are bogged down and all trains, 
passenger and freight, are severely delayed]. 
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(Defendant's Memorandum, pp. 40-41, emphasis supplied, footnote 

omitted) . Plaintiff hesitates to commen"t on the meaning of these 

opaque sentences, but it would appear that defendant's position 

is that an emergency exists whenever congestion occurs. Mr. 

Ramsey admitted, however, that in his view congestion does not 

constitute an emergency ~~. (Vat 18.14-18.15) ~ In any 

event, Southern Pacific's memorandum makes no attempt to 

distinguish congestion which occurs as a result of force majeure 

events from congestion which occurs as the result of inadequate 

dispatching or decisions to put additional freight traffic on the 

Lafayette Division. Surely the emergency exception does not 

apply to every incident created by defendant's desire to maximize 

freight revenue. 

Defendant's Nemora-ndum is equally vague with respect to 

the facts pertaining to the emergency issue. Defendant states 

that "an 'emergency' did in fact exist on the Lafayette Division 

during much of the relevant time period. " (Id. at p. 44, em-

phasis supplied) Defendant then refers to an event (a strike) 

whiCh occurred on October 1, 1979 and states that there was ser-

ious congestion "[d]uring the month of October,lt Defendant de-

clines to state when any emergency began or ended. Defendant de-

clines to explain why any particular incident at issue in this 

case constitutes an emergency situation. 

Plaintiff again hesitates to comment on the meaning of 

such vague statements, but it appears to be defendant's position 

that an emegency existed continuously from October of 1979 until 

January of 1980. That proposition is contradicted by the test i-

mony of Mr. Ramsey. (IV at 157.23-158.1, Vat 15.25-16.6; 18.4-

18.20) 

~ Southern Pacific flatly contradicts Mr. Ramsey by stating in 
its Proposed Conclusions of Law that there was a "continuing 
emergency" on the Lafayette Division, (Defendant's Proposed 
Findings of Fact and 'Conclusion of Law, para. 6(b). 
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A specific example discussed at th~ hearing 

demonstrates defendant's conception of "emergency." Plaintiff's 

Exhibit 8-1 depicted a~ insta~ce in which a freight trair. was 

a llowed to depart. Englewood Yard in the face of No. 1 t knowing 

that a delay to No. 1 would result~ Defendant's only explanation 

for this action was that it was absolutely necessary to n:OVe tbe 

freight out of the yard in order for its humpin9 activities in 

the yard to continue uninterrupted. (III at 134.1-134.21) 

Defendant classified this situat.ion as an emergency. 

157.16-157.22) 

(IV at 

Mr. Brophy I s testimony demonstrated t_hat congestion in 

the yard was not heavy on that date. (Vat 151.2-152.19) But 

even if the yard were heavily congested on that date 

possibility that humping activities might have ,to be interrupted 

temporarily in order to al~~.ow the Sunset Limited ~o pas~_ 

unimpeded is not an emergency. _ Wnen such a situatio::1 develops 

the statute requires that tne humping activity be interrupted. 

Defendant st.ates that the term emerge::lcy encompasses 

"short term disruptions of normal operations." Plaintiff vehe-

mently disagrees. The preference :oust be accorded in such 5i tua-

tions. If short-term disruptions occur with frequency, defe!'1-

dant's sole remedy is to plead to the Secretary of Transport.ation 

that complying with the preference is adVersely affecting its 

freight operations. If defendant!s view prevailed, the waiver 

provision in subsection 2 would be superfluous. The Sunset 

Litr.it-ed could be delayed with impunity any time defendant!s 

freight operations would be impeded. 

Plaintiff offered a SUbstantial amount of evidence with 

respect to the conccp;: of emergency and has discussed it, exten-

sively. Tn the papers filed on Februarx 19. 1980, plaintiff 

indicated its view that "the term includes derailments. 

collisions, storms} washouts, fires or other accidental 

obstructio!1s to the track which place planned operat_ions beyond 
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defendant" s control." (?laintiff' s proposed t;:relimir.ary 

I!1junction, par. 2). This view of the concept of emergency ~ Un-

like defenuant's, is consistent with Congress' clear intention to 

gi ve Arnt:::uk J s trains preference over freight trains. 

In any event. plaintiff!s evidence has demonstrated 

that the incidents of freight interference presented here were 

defined. Even if one were to assume that any form of conges"tion 

automatically constitutes an emergency, plaintiff has demon-

strated that during the lnciden'ts discussed at the hea't.'ing f;.he 

Lafayette Division was not sO congested as to make it :'npossible 

to clear the main track for the Sunset Limited. 0;: the con'!:rary, 

plaintiff proved by clear and convincing evidence that, r:o ma-:.te:t: 

what the general level of congestion might have been, in each 

incident Southern Pacific had enough extra rOOm to get the. 

freight traffic out of the way of the Sunset Limited. 

In this regard it is interesting to note that de fen-

dant's post-hearing papers do not attempt to contend that the 11 

incidents discussed at the hearing which caused delay to the 

Sunset Limited were caused by any forGe majeure" event (e. g. , 

floods. strikes. hurricances, de:;:ailmeY".ts). 

Memorandum, pp. 32-41.)21 

{See De£enda~:t '5 

Defendant has p!"oposed findings of fact. with respect to 

"serious congestion," usevere weather conditions!!, "unan'ticipated 

labor stoppages" and "work taken to improve tr~ck and othe:::-

facilities~" {Defendant's proposed Findings 8, 8d, Be and 8£) 

nOwever I defendant has not proposed any findings that. theSe 

events caused any of the frei-ght interference incidents cited by 

plaintiff. In fact, defendant has proposed no 

9/ On cross-examination Mr. Ramsey admitted that the iacidents 
ci ted by plain'tiff could not all be excused by the occurence of 
emergencies. (IV at 157.23-158.1, V a~ 71.10-71.13) 
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concerning these incidents~ 

Thus, defendant's case with respect to the emergency 

issue is deficient with respect to ca~satlon: eVeh if one 

concedes that emergencies existed, defendant has not proved that 

those emergencies caused the delays to the Sunset Limited at. 

issue in this case~ 

12* Relief (Defepdant's Me:rr,orandUIT, pp .. ~ 46-54) 

Southern Pacific states that plaintiff is seeking a 

"mandatory" injunction. This l of course, is technically true be-

cause plaintiff's proposed Preliminary Injr:.nction is not in~ the 

form of a general o!'der instructing 'defe:1dant to ref:o:ain fr08 

violating the statutory prefere:r~ce. Plaintiff seeks an order 

compelling defendant. to amend the timetable for the Lafayett"" 

Division to include language vlhich ircplements the statllto::"y 

preference in specific terms. (Plaintiffls proposed preliminary 

Injunction, par. 1) similarly; plaintiff seeks an order 

compelling defendant to issue a special notice which impleme!1t.s 

the statutory emergency exceptions in specific terms~ 

(Plaintiff's proposed Preliminary Injunction, par. 2) 'rhe 

partic~lar instructions proposed by plai~tiff are especially 

appropriate because they are ba"sed upon the instructions SO'.lthern 

Pacific itself ",jsed voluntarily in 1950 ,,,,hen Sout.hern ?acific 

wanted to accord full preference to the Sunset t.imi ted. 

The n~in pcrpose of these two items of relief is to 

specify what the statute requires. Thus, in practical terms Itlhat 

plaintiff seeks is not so much a mandator:l injunction as a 

specific one. Plaintiff could just as easily have sought t~e 
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same relief in the form of a prohibitory injunct.ion ~fuether 

this Court~ I s order is mandatory or prohihi tory in fc:.m, this case 

presents appropriate circumstances for g~anting the relief plain-

tiff requests. This Court has already ordered defendant ~o 

accord the statutory preference. The evidence shows that defen-

dant continues to violate the preference. Defendant continuEH1 to 

insist that its prior actions comply with the statute. Defendant 

is primarily concerned 'tlith the moveTJ.Cmt, of its freight trains. 

On the basis of this record, it must be concluded that defendant 

will ,not accord ::he statutory preference unless it is given 

specific instructions to do so. 

Southern Pacific argues that the Court's discrei.:ior: t:) 

enter the order plainti::f seek3 is na::::-rowly circurascribed. The 

case law does not support this proposition. "A court is not 

limited to simply prohibiting action in violatioh of a statute I 

but may also require affirmative acts to be taken to assure 

compliance. II United States v. City of Chicago, 349 :E'.2d 415, 

440-41 (7th cir.L on remand, 437 F.Supp. 256, cert. 434 

u.s. 875 (1977). And where a plaintiff seeks to compel 

compliance with statutory requirements>", the traditional balancing 

exercise will be aba~doned. 

~ v. Callaway, 382 F. Supp. 610, 623 (D.D.C. 1974). 

("When . • federal statutes have been violated r it has been the 

long standing rJle that a court should not inquire into the 

traditional requirements fo!:" equitable relief.!!) National 

wildlife Federation v. 440 F. Supp. 1245, 1256 (D.D.C. 

1977); Sierra Club v. 405 F. Supp. 53, 54 (D.D.C. 

1975). The reason for abandoning the traditional equitable test 

~Fc)'r example, .. pJ alntiff 1 s proposed preliminary injunction 
orders defendar-t to issue an instruction that other trains and 
engines "clear t'he leaving times 0= i~os., 1 and 2 not less tha::t 
five minutes." (par. 2) The result would be the same if t-he 
Court enjoined defendant. from failing to have its other trains 
and engines clear the leaving tin!? of Hos. 1 and 2 by five 
minutes. Plaintiff would have no objection to the use of the 
prohibitory form of injunction. 
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is obvious: a defendant cannot be heard to argue that the burden 

it will suffer in complying with the law is too great. Cf. 

Studebaker Corp. v. Gittlin, 360 F.2d 692, 698 (2d Cir. 1966), 

where the Second Circuit recognized a lesser showing of need for 

injunctive relief by plaintiff where "the only consequence of an 

injunction is that the defendant must effect a compliance ,,"ith 

the statute which he ought to have done before." 

Defendant 1 s past violations of the statutory preference 

were numerous and have occurred over a substantial period of 

time. They continue to occur up to the present day. There. will 

be countless daily unsupervised opportunities for Southern 

Pacific to violate the statute in the future and Southern Pacific 

has a demonstrated financial motive to do so. Therefore, 

plaintiff respectfully requests that the Court enter a 

preliminary injunction in the form attached to Plaintiff's 

Memorandum. 
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