NATIONAL RAILROAD PASSENGER CORPORATION -
60 Massachusetts Avenue, NE, Washington, DC 20002

240189

ENTERED
Office of Proceedings

February 22, 2016
BY E-FILING Part of

Public Record

February 22, 2016

Ms. Cynthia T. Brown

Chief, Section of Administration
Office of Proceedings

Surface Transportation Board
395 E Street SW

Washington, DC 20423

Re:  Docket No. EP 728, Policy Statement on Implementing Intercity Passenger
Train On-Time Performance and Preference Provisions of 49 U.S.C. §
24308(c) and (f)

Dear Ms. Brown:

Enclosed for filing in the above-referenced docket are the National Railroad Passenger
Corporation’s Comments on the Board’s Notice of Proposed Statement of Board Policy on
Implementing Intercity Passenger Train On-Time Performance and Preference Provisions of 49
U.S.C. § 24308(c) and (f).

If you have any questions, please contact me.

Respectfully submitted,

4.;‘ K J// S
A P

& EA e

William H. Herrmann
Vice President & Managing Deputy Counsel

Enclosures




Docket No. EP 728
POLICY STATEMENT ON IMPLEMENTING INTERCITY PASSENGER TRAIN ON-TIME
PERFORMANCE AND PREFERENCE PROVISIONS
OF 49 U.S.C. § 24308(c) AND (f)
COMMENTS OF THE NATIONAL RAILROAD PASSENGER CORPORATION
The National Railroad Passenger Corporation (“Amtrak’) submits these comments in
response to the Board’s December 28, 2015 Decision in Docket No. EP 728, “Policy Statement

on Implementing Intercity Passenger Train On-Time Performance and Preference Provisions” of

49 U.S.C. § 24308(c) and (f) (the “Proposed Policy Statement”).

. Introduction
The Board’s Proposed Policy Statement, which sets forth (at p. 3)

“guidance...regarding the Board’s interpretation” of Amtrak’s right to preference — a right
established over 40 years ago by federal statute -- ignores the clear, plain and unambiguous
words of the statute, and substitutes instead a balancing test that looks to overall network
efficiency; mitigating factors; policies, practices and procedures; contractual provisions;
statistics, econometrics, and modeling; and a host of other factors. The one thing missing is what
Amtrak trains are entitled to under the plain language of the statute itself: the right to be
accorded by host railroad dispatchers “preference over freight transportation in using a rail line,
junction, or crossing...”49 U.S.C. § 24308(c) .

The Proposed Policy Statement should be withdrawn, for either of two independent and
sufficient reasons: First, the Proposed Policy Statement is procedurally defective. It makes
pronouncements that are binding on the public, but was not issued through notice and comment

rulemaking as required by the Administrative Procedure Act. Second, as a substantive matter the



Proposed Policy Statement ignores the plain and unequivocal language of Amtrak’s statutory
right to preference, creates a new definition that eviscerates the right to preference, and draws
broad, erroneous conclusions about relevant evidence based on that fundamental
misinterpretation.

The language of 49 U.S.C. 8 24308(c) is clear and unambiguous. Amtrak trains are
entitled to preference over freight transportation except in an emergency. Any deviation from
this clear and plainly-stated obligation requires the host railroad to apply for relief from its
statutory obligation, and to sustain its burden of proving that granting preference to Amtrak
trains would materially lessen the quality of freight transportation to shippers. There are no other
exceptions, mitigating factors, balancing tests, or other qualifications in the statutory language
itself or implied in the legislative history. The statute does not (a) afford the host railroad the
right to grant itself preference relief unilaterally, (b) permit the host railroad to avoid the burden
of proving that preference would materially lessen the quality of freight transportation, or (c)
permit a host to escape responsibility for having failed to provide preference by demonstrating
“mitigating factors” after the fact. Any policy which proposes these additional requirements and
qualifications is not interpreting — but, rather, is impermissibly rewriting -- federal law.

The Board’s proposed reinterpretation of the preference law is unsupported by any
precedent, and indeed is contrary to the interpretations accorded to Amtrak’s preference right by
the Department of Justice when it brought suit to enforce Amtrak’s rights against a host railroad;
by the Interstate Commerce Commission in its Adequacy of Service regulations; and by the
Department of Transportation in its regulations governing host railroad preference relief

applications for which it was responsible until that authority was shifted to the Board. The



Proposed Policy Statement does not acknowledge any of these prior interpretations, attempt to
distinguish them, or provide any reasoning for why they should be ignored.

Nor can the Board’s proposed reinterpretation of the meaning of “preference” be justified
by any change in conditions in the rail industry since the preference law was first passed in 1973.
Even assuming that the Board were empowered to reinterpret federal law to account for changed
conditions, Congress specifically reaffirmed its commitment to Amtrak’s right to preference as
late as 2008, when it first, significantly amended portions of 49 U.S.C. § 24308 without change
to the definition of preference in subsection (c), and second, granted Amtrak the right to an
investigation of, among other things, preference violations when the on-time performance of
Amtrak trains falls below 80 percent, thus adding to the already-existing right of the Attorney
General to enforce Amtrak’s right of preference under 49 U.S.C. 8§ 24103(a). Moreover, the
preference law includes a “relief” procedure to allow host railroads to object if providing
preference would materially lessen the quality of freight transportation to shippers. Had
Congress also wanted to add a “balancing test” or “overall network efficiency” test or “changed
circumstance” test to the preference statute or to PRIIA it could have; but notably, it gave the
Board jurisdiction to award damages for violation of the preference statute as written.

Amtrak’s statutory right to preference is the clear expression of Congress’s intent to
safeguard the viability of passenger service as part of the national transportation system and
economy, by granting Amtrak a concrete and enforceable right to preference over freight traffic
in using any rail line, crossing, or junction. As recently as 2008, Congress created a new avenue
for preference enforcement through section 24308(f) investigations in order to enhance that right,
not to weaken it. The Board, by redefining preference and creating exceptions to that right to

“promote efficient passenger service” or “minimize total delays,” is substituting its own



judgment for that of Congress, which concluded that preference was in fact the means by which
host railroads must promote efficient passenger service and minimize total delays. If the
Proposed Policy Statement were adopted as written, it could effectively render the statutory right
to preference a nullity.

In Section 11 below, Amtrak explains that the Proposed Policy Statement is procedurally
invalid because it makes pronouncements that are binding on the public and yet was not
promulgated through notice and comment rulemaking. In Section I11 below, Amtrak shows that
the Board erroneously interpreted the preference law and that the entire Proposed Policy
Statement — including the discussion of the types of evidence relevant to preference violations in
the context of a § 24308(f) investigation — is tainted by that error. For either or both of these

reasons, the Proposed Policy Statement should be withdrawn.

1. The Proposed Policy Statement Is Procedurally Invalid Because It Is Binding On
The Public And Was Not Promulgated Through Notice And Comment Rulemaking.

The Proposed Policy Statement makes pronouncements that are binding on the public and
yet it was not promulgated through notice and comment rulemaking under 5 U.S.C. § 553.1
Therefore, if issued in final as the Board contemplates, it would be invalid under the
Administrative Procedure Act.

“[A] document will have a practical binding effect before it is actually applied if the
affected private parties are reasonably led to believe that failure to conform will bring adverse
consequences.” Gen. Elec. Co. v. Environmental Protection Agency, 290 F.3d 377, 383 (D.C.

Cir. 2002)(quoting Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances,

! Agency policy statements are excluded from the notice and comment rulemaking requirements, 5 U.S.C. §
553(b)(A)-(B), but only when they are not binding on the agency or the public. McLouth Steel Prods. Corp. v.
Thomas, 838 F.2d 1317, 1320 (D.C. Cir. 1988). Although the Proposed Policy Statement does not bind the Board, it
does bind the public.



Manuals, and the Like--Should Federal Agencies Use Them to Bind the Public?, 41 DUKE L.J.
1311, 1355 (1992).
The Proposed Policy Statement contains the Board’s view of preference:

Currently, we do not view the preference requirement as absolute. In other
words, a host rail carrier need not resolve every individual dispatching
decision between freight and passenger movements in favor of the
passenger train. Under this view of preference, the Board would take a
systemic, global approach in determining whether a host carrier has
granted the intercity passenger trains preference.

Proposed Policy Statement at 3. The Board explains that “[u]nder this view of preference,

parties to 8 24308(f) proceedings should focus their evidence and arguments on whether or not a

host carrier made identifiable, consistent efforts to minimize total delays for intercity passenger

train movements...” Proposed Policy Statement at 4.2

The Proposed Policy Statement says parties in investigations are “still free to present any

arguments or evidence they could have presented before the Board issued this policy statement,”

id., and the Board might change or refine its view of preference.® However, unless the Board

reverses its current “systemic, global approach” to preference, a party would be taking a

significant risk if it did not focus on evidence and arguments consistent with the Board’s stated

view. The imperative to focus on systemic/global evidence and arguments is what makes the

Proposed Policy Statement practically binding on private parties notwithstanding the option to

include additional or different evidence.* In other words, a party to an investigation is

“reasonably led to believe that failure to conform” in its evidentiary submission and arguments to

2 “Evidence regarding delay attribution should be directed toward comprehensively analyzing the delays affecting
the service in question.” Proposed Policy Statement at 6.

3 The Board is providing “preliminary guidance merely as a potential starting point for parties to consider when
developing evidence for section 24308(f) proceedings, recognizing that the fact-specific nature of section 24308(c)
preference issues means that the Board’s approach to such issues will likely be refined in individual section 24308(f)
proceedings.” Proposed Policy Statement at 3.

4 Based on the Board’s description of the evidence it contemplates, parties in a section 24308(f) investigation would
be required to spend considerable time and money in preparation of systemic/global preference evidence. See
Proposed Policy Statement at 4.



the systemic/global approach to preference espoused by the Board “will bring adverse
consequences.” See Gen. Elec. Co. v. Environmental Protection Agency, 290 F.3d at 383.

The Board should withdraw the Proposed Policy Statement because issuing it in final
would, among other things, be “without observance of procedure required by law.” 5U.S.C. §

706(2)(D).

I11.  The Proposed Policy Statement Is Substantively Invalid Because it is Entirely Based
On, and Tainted By, a Fundamental Misinterpretation of the Preference Law.

The Board -- ignoring the plain language of the statute and clear expressions of
Congressional intent -- has misread the preference statute. The mistaken definition that the
Board adopts taints all of the evidentiary and other guidance that flows from that mistake. The
Proposed Policy Statement therefore cannot be salvaged and should be withdrawn in its entirety.

First, the Board’s approach to preference is a direct contradiction of the plain and
unambiguous language of the statute. It is beyond the Board’s authority to act as a legislative
body. Except for (1) the emergency exception and (2) situations where a host railroad has filed a
preference relief application and the Board has granted relief and established the rights of the
host railroad and Amtrak, there are no factors or circumstances that the Board lawfully could
find to be “an appropriate mitigating factor” (see Proposed Policy Statement at 7) for a host
railroad failing to provide preference.

Second, the Proposed Policy Statement conflates the statutory definition of preference
with the separate statutory preference relief procedure. The Board’s confused and erroneous
interpretation of 8§ 24308(c) conflicts with the plain and unambiguous language of the statute, as
well as (1) Congressional intent expressed in the legislative history of the Amtrak Improvement

Act of 1973, (2) ICC precedent regarding the statutory preference relief procedure, (3) the



Federal Railroad Administration’s (“FRA”) regulations implementing the statutory preference
relief procedure, and (4) the interpretation of the DOJ in the preference enforcement action
brought in 1979 against the Southern Pacific Transportation Company regarding Amtrak’s
Sunset Limited route. When properly construed, the preference relief procedure ensures that host
railroads have an avenue to secure relief from preference if they can demonstrate that providing
it would materially lessen the quality of freight service provided to shippers; no other mechanism
exists in the law for “relief from” or “mitigation of” preference.
Third, the Board’s fundamental misinterpretation of the preference law taints all of the
evidentiary conclusions and other guidance in the Proposed Policy Statement.
A. The Preference Law — Its Purpose, History, and Plain Meaning.
The preference law provides, in its entirety:
Preference Over Freight Transportation. Except in an emergency,
intercity and commuter rail passenger transportation provided by or for
Amtrak has preference over freight transportation in using a rail line,
junction, or crossing unless the Board orders otherwise under this
subsection. A rail carrier affected by this subsection may apply to the
Board for relief. If the Board, after an opportunity for a hearing under
section 553 of title 5, decides that preference for intercity and commuter
rail passenger transportation materially will lessen the quality of freight
transportation provided to shippers, the Board shall establish the rights of
the carrier and Amtrak on reasonable terms.
49 U.S.C. § 24308(c) (emphasis added).
Although this statute was not enacted until 1973 — three years after Amtrak was brought
into existence -- the concept of preference for passenger transportation existed long before
Amtrak’s inception, as a voluntary policy established by the freight railroads themselves for their

own passenger service. From the inception of Amtrak passenger service, Congress expected that

priority accorded to passenger trains should continue. Indeed, in a 1971 hearing to address



Amtrak performance, the presidents of four host railroads affirmed to Congress their
commitment to voluntarily provide Amtrak passenger trains with “priority” or “preference” over
freight trains.®

However, once relieved of the obligation to physically operate passenger trains, many
railroads began to sidetrack Amtrak passenger trains to allow what they considered to be a more
efficient flow of freight train traffic. As a result, the average performance of long distance trains
plummeted from over 70% in 1972 to 35% in 1973. Hearings on H.R. 8351 before the
Subcomm. on Transp. and Aeronautics of the House Comm. On Interstate and Foreign
Commerce, 93 Cong., 1% Sess., at 29-32. In response, Congress enacted into law an obligation
for the freight railroads to grant Amtrak trains preference over freight traffic on any rail line,
crossing or junction, 45 U.S.C. § 562(e), the predecessor to the preference language now
codified at 49 U.S.C. § 24308(c).

The Interstate Commerce Commission (“ICC”) was also aware of the almost immediate
failure of freight railroads to accord Amtrak passenger trains preference once they were no
longer operating those trains themselves, and independently attempted to correct the poor on-
time performance that resulted. In 1971 the ICC, under authority of the Rail Passenger Service
Act of 1970,% proposed a regulation providing:

Schedules shall be designed so as to provide expeditious service and the

sidetracking of passenger trains for freight trains shall not be permitted except in
[an] emergency.

5> For example, John S. Reed, the President of the Santa Fe Railway, told Congress in a statement, “this railroad
company traditionally has given passenger train operations preference over freight service and would continue to
afford Amtrak trains such priority.” Review and Refunding of Rail Passenger Service Act: Before the Subcomm. on
Transp. and Aeronautics of the H. Comm. on Interstate and Foreign Commerce. 92nd Cong. 1, H.R. Rep. 92-54, pt.
2 at 651, 677, 670, 676, 687, 692 (Dec. 7, 1971) (Statement of John S. Reed, President, Santa Fe Railway).

6 Rail Passenger Service Act of 1970, Pub. L. 91-518, 84 Stat. 1327, 1339-40 (1970).



Adequacy of Intercity Rail Passenger Service Notice of Proposed Rulemaking, 36 Fed. Reg.
23636, 23638 (to be codified at 49 C.F.R. § 1124.3)(proposed Dec. 3, 1971). In 1973 the ICC
noted the reasoning behind its no-sidetracking rule:

A cause of slow schedules and poor on-time performance is the failure of carriers

in recent years to give passenger trains priority over freight trains. “Side-

tracking” is built into a schedule, yet it seems to be done more often than really

necessary. Even where a passenger train is initially given priority, if it is at all

late, it may lose this priority and be side-tacked time and again for freight trains.

In this way, late passenger trains get later and disgruntled travelers arrive too late

after scheduled arrival time, having had to “follow a freight in.”

Adequacy of Intercity Rail Passenger Service, Ex Parte No. 277(Sub-No. 1), 344 ICC 758, 779
(Decided Dec. 7, 1973).

The other agencies which have, or have had, authority to enforce the preference statute
are the Department of Justice (“*DOJ”), which can bring actions against freight operators to
enjoin violations of the preference law;’ the Department of Transportation, which was charged in
the preference statute with hearing freight railroad applications for relief from their preference
obligations; and the Board, which, since the passage of Passenger Rail Investment and
Improvement Act (“PRITA”) in 2008, has taken over the role of the Department of

Transportation in hearing freight railroad relief applications, and is charged with investigating

poor on-time performance of Amtrak trains on host railroad lines, under PRIIA 213.8

7 See former 45 U.S.C. § 547(a) and 49 U.S.C. § 24103(a).

8 The Proposed Policy Statement incorrectly states that authority to enforce the preference “resided with the
Secretary of Transportation” and that PRIIA “shifted enforcement of the preference requirement to the Board.”
Proposed Policy Statement at 2. The Secretary of Transportation had authority over host railroad preference relief
applications until enactment of PRIIA, but has never had preference enforcement power. PRIIA gave the Board
authority to award damages against a host railroad if (among other things) it finds that delays investigated under
section 24308(f) are attributable to a host railroad’s failure to provide preference to Amtrak. Authority to bring
actions in federal court to enjoin violations of the statute remains with the DOJ. 49 U.S.C. § 24103(a).



B. The Proposed Policy Statement Impermissibly Construes The Definition Of
Preference.

The Proposed Policy Statement impermissibly construes the definition of preference
because it ignores the plain and unambiguous meaning of the phrase “in using a rail line,
junction or crossing” and substitutes a “systemic, global” definition of preference.

Absent an emergency and assuming the Board has not granted a host railroad’s
preference relief application, Amtrak has preference over freight transportation “in using a rail
line, junction, or crossing.” 49 U.S.C. § 24308(c).® The quoted phrase includes a singular,
indefinite article (“a”) followed by a list of three nouns (“rail line, junction, or crossing”). The
Proposed Policy Statement says “[A] host rail carrier need not resolve every individual
dispatching decision between freight and passenger movements in favor of the passenger train.”
Proposed Policy Statement at 3. If a host railroad does not resolve an individual dispatching
decision at a rail line, junction or crossing in favor of Amtrak, then Amtrak does not have
preference over the freight train in using that rail line, junction or crossing. The Board’s
statement contradicts the plain and unambiguous meaning of the phrase “in using a rail line,
junction, or crossing.” 49 U.S.C. § 24308(c).

Instead, the Board adopts a preference definition that aggregates the individual rail lines,
crossings and junctions: “Under this view of preference, the Board would take a systemic, global
approach in determining whether a host carrier has granted the intercity passenger trains

preference.” Proposed Policy Statement at 3. This “view” of preference contradicts the plain

and unambiguous meaning of the singular phrase *“in using a rail line, junction, or crossing.” 49

°As a report commissioned by the Association of American Railroads said: “By law, Amtrak passenger trains
operating over rail freight lines must be given priority; this means that when Amtrak trains meet or overtake freight
trains, the freight trains are shunted to sidings or parallel lines until the passenger train has passed.” Cambridge
Systematics, Inc., National Rail Freight Infrastructure Capacity and Investment Study at 4-6 (Sept. 2007).

10



U.S.C. § 24308(c). The Board’s interpretation of preference is an impermissible construction of
the statute.

The Board bases this reinterpretation of the preference law on the hypothesis that the
preference law, as written, “might not, in the long run, promote efficient passenger service.”
Proposed Policy Statement at 4. The Board explains (id.):

An individual dispatching decision involving two trains may have efficiency

consequences for the network; therefore, a dispatching decision that may appear,

in isolation, to favor freight over passenger efficiency may ultimately promote

efficiency and on-time service for passenger trains on the network generally

(including, for the long run, trains on the particular route at issue). We therefore

favor a systemic approach to preference—one that focuses on minimization of

total delays affecting intercity passenger train movements while on the host

carrier’s network, consistent with the statute.

In formulating the right to preference to refer to “minimization of total delays” on a host
carrier’s network, rather than on individual cases of Amtrak being sidetracked in favor of freight
traffic, the Board is substituting its own judgment for what would “promote efficient passenger
service” for the judgment of Congress which clearly believed that giving Amtrak preference in
using individual rail lines, junctions and crossings was the means to promote efficient passenger
service. While it is true that curing the impediments to efficient passenger service is the ultimate
goal of a PRIIA 213 on-time performance investigation, such an investigation will not even be
initiated — and the host railroad’s compliance with the preference law will not even be at issue —
unless the train’s on-time performance falls to a substandard level (less than 80% on-time
performance) for a substantial period of time (two consecutive quarters). 49 U.S.C. § 24308(f).
An inquiry into whether the preference right was observed was included in PRIIA 213 so that the

Board may determine if a preference violation or violations were a cause of that poor

performance; and if so, to remedy that cause, along with other causes that might be uncovered.

11



But to redefine preference to mean no more than, essentially, overall on-time performance of
Amtrak trains is to drain the preference right of all meaning and effect.

The Board also implies that the preference law should not be enforced as it was enacted
because times have changed and “[d]ue to increased traffic density, the rail operating
environment has become more complex since Congress first established a preference
requirement in 1973.” Proposed Policy Statement at 4. But, although Congress first enacted the
preference law in 1973 that is not the last time Congress has expressed its will on this subject.
Congress is well aware of changes in the rail industry, including those on which the Board relies,
and it did not see fit to change the basic definition of preference.l® Significantly, in 2008, when
Congress gave the Board new authority to investigate preference violations as part of section
24308(f) and transferred preference relief application review authority from the Secretary of
Transportation to the Board, it did not make any change in the definition of preference.
Contemporaneously, Senator Murray explained “as a matter of Federal law," freight railroads
"are required to give Amtrak trains preference over freight traffic when dispatching traffic over
their rails. When you look at the on-time performance of many of these Amtrak trains you
have to question whether the law is being ignored.” Amtrak Reform and FY 2008 Budget:
Hearing Before the Senate Appropriations Subcomm. on Transp. and Hous. and Urb. Dev., 2007
WL 614849 (Feb. 28, 2007)(statement of Senator Murray) (emphasis added). It must be
concluded from these actions and statements that, as recently as 2008, Congress reaffirmed its

intent that the Board to enforce the law as written.

10 See footnote 11, infra.
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C. The Board’s Construction Of Preference Further Contradicts The Plain And
Unambiguous Meaning Of The Statutory Definition When It Conflates
Preference With The Separate Preference Relief Application Procedure.
Congress defined preference and separately provided a preference relief procedure. The
first sentence of section 24308(c) (set forth in full above) defines preference and refers to the
relief procedure. The second sentence says that it is the host railroad that may apply for relief
from preference through the prescribed procedure. The third sentence includes the hearing
requirement, the standard and the potential remedy for host railroad preference relief
applications.11
Under the Board’s construction of preference, the Board could construe preference with
consideration of the quality of service to freight shippers, without receiving and ruling on a host

railroad relief application in accord with the procedure in the second and third sentences. The

first sentence of section 24308(c) unambiguously refers to the application relief procedure set

11 In the original enactment, the preference and the relief modification procedure were set forth in separate
subsections and the Secretary of Transportation had authority to hear and decide relief applications:

(e) Preference for intercity passenger trains.

(1) Except in an emergency, intercity passenger trains operated by or on behalf
of [Amtrak] shall be accorded preference over freight trains in the use of any
given line of track, junction, or crossing, unless the Secretary [of Transportation]
has issued an order to the contrary in accordance with paragraph (2) of this
subsection.

(2) Any railroad whose rights with regard to freight train operation are affected
by paragraph (1) of this subsection may file an application with the Secretary
requesting appropriate relief. If, after hearing under section 553 of Title 5 of the
United States Code, the Secretary finds that adherence to such paragraph (1) will
materially lessen the quality of freight service provided to shippers, the
Secretary shall issue an order fixing rights of trains, on such terms and
conditions as are just and reasonable.

Former 45 U.S.C. §8562(e). Amtrak Improvement Act of 1973, Pub. L. 93-146, §10(e)(2) (1973). In 1981, the
preference provision was amended to add Amtrak commuter trains. Omnibus Budget Reconciliation Act of 1981,
Pub. L. 97-35, §1188(c) (1981). Under Pub. L. No. 103-272, 108 Stat. 745 enacted on July 5, 1994, the preference
and relief provision was re-codified as 49 U.S.C. § 24308(c) without substantive change. In 2008, authority to
determine preference relief applications was moved from the Secretary of Transportation to the Board. Passenger
Rail Investment and Improvement Act of 2008, Pub. L. 110-432, Div. B, Title 11, § 213(d), 122 Stat. 4848,
4927(2008).

13



forth in the second and third sentences of the statute.> Absent an emergency, Amtrak gets
preference “unless the Board orders otherwise under this subsection.” Because it ignores this
“unless” clause, the Board’s construction conflicts with the plain and unambiguous language of
the first sentence of section 24308(c).*3

The Board’s interpretation of preference in the Proposed Policy Statement would render
the second and third sentences in section 24308(c) without any purpose, because there would be
no reason for a host railroad to apply for relief from preference. If preference is construed as
contemplated in the Proposed Policy Statement, rather than apply for relief from preference, the
host railroad would favor its own trains over Amtrak trains and later argue, if the conduct is
challenged in a section 24308(f) investigation, that its conduct was not a preference violation
because it was necessary to avoid a material lessening of the quality of service to freight
customers. Thus, the Board’s construction of preference makes the preference relief application
procedure superfluous. Statutory interpretations that make statutory language superfluous are
not favored. United States v. McGoff, 831 F. 2d 1071, 1083 (D.C. Cir. 1987)(“[T]he
Government’s reading suffers from a significant problem; it runs afoul of the well-established
principle of interpretation that condemning statutory language to the rubbish heap of surplusage
is much to be avoided.”)

When properly construed as discussed above, the preference relief application procedure

resolves a concern expressed by the Board regarding the potential effect of preference on freight

12 The Board’s power to order preference relief can only mean the procedure provided in the second and third
sentences. It cannot mean preference relief under the first sentence of section 24308(c). In the original preference
codification (set out in the previous footnote) the preference and the relief modification procedure were set forth in
separate subsections. Former 45 U.S.C. §562(¢e). Amtrak Improvement Act of 1973, Pub. L. 93-146, §10(e)(2)
(1973). Absent emergency, Amtrak had preference “unless the Secretary [of Transportation] has issued an order to
the contrary in accordance with paragraph (2) of this subsection.” In 1994, the preference and relief provision was
re-codified as 49 U.S.C. § 24308(c) without substantive change. Pub. L. No. 103-272, 108 Stat. 745.

13 This is true despite the importance of preference relief applications as a mechanism host railroads can use if they
believe that providing preference will materially lessen the quality of freight transportation provided to shippers.

14



traffic efficiency. The Board says “the rail transportation policy ... directs the Board to regulate
so as to promote efficiency in freight service, 49 U.S.C. § 10101.” Policy Statement at 3. But
the rail transportation policy set forth in 49 U.S.C. 8 10101 makes no reference to preference; the
rail transportation policy elements that mention “efficiency” do not suggest or make any linkage
with preference; and nothing in the legislative history of the rail transportation policy now set
forth in section 10101 suggests that Congress intended to alter preference or provide another
preference relief mechanism besides the one found in what is now section 24308(c). Rather, itis
he preference relief application procedure in section 24308(c) which Congress provided as the
mechanism to ensure that preference does not materially lessen the quality of freight
transportation to shippers. If a host railroad applies for preference relief and can demonstrate
that preference will materially lessen the quality of freight service provided to shippers, then the
Board has authority to establish the rights of the host railroad and Amtrak on reasonable terms.'4

Although the statutory language on this issue is unambiguous, ** to the extent the Board
considers other factors in construing the relief provision of the statute it will find that the
construction discussed above is consistent with legislative history and the view of several other
entities that have had occasion to construe preference and the preference relief application
procedure.

First, the Board’s construction conflicts with the legislative history of the Amtrak
Improvement Act of 1973, which clearly provides that preference and the preference relief

application procedure are separate. The Conference Report to the Amtrak Improvement Act of

14 The Board should consider promulgating procedural rules to process host railroad relief applications modelled on
those promulgated by the Department of Transportation. See 49 C.F.R. § 200.5.

15 |f a statute is unambiguous, such is the case with section 24308(c), agencies and courts need not rely on legislative
history for clarification. ACLU v. Fed. Commc’n Comm’n, 823 F.2d 1554, 1568 (D.C. Cir. 1987).
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1973 explains that (absent emergency) preference applies unless the Secretary has a hearing,
makes the requisite finding and sets alternative terms:

The House amendment added a new subsection (e) to section 402 of existing law

providing that, except in an emergency, Amtrak passenger trains must be

accorded preference over freight trains unless the Secretary of Transportation,

after a hearing held under section 553 of title 5 of the United States Code, made a

finding that such preference would materially lessen the quality of freight service

provided to shippers. In case of any such finding, the Secretary was required to

issue an order fixing rights of trains on such terms and conditions as he

determined to be just and reasonable.
H.R. Rep. No. 93-587 (1973)(Conf. Rep.) reprinted in 1973 U.S.C.C.A.N. 2331, 2339 (emphasis
added).

Second, the Board’s construction conflicts with the ICC’s view of preference. In 1971
under authority of the Rail Passenger Service Act of 1970, the ICC issued proposed regulations
on intercity passenger service.’® The proposed regulations include a provision that “the
sidetracking of passenger trains for freight trains shall not be permitted except in emergency.”’
Before the regulations were final, Congress enacted the Amtrak Improvement Act of 1973,
which codified the preference right into law, and gave the Secretary of Transportation authority
to consider host railroad preference relief applications. Amtrak Improvement Act of 1973
§10(e)(2).*® In issuing its final regulations, the ICC said preference and the host railroad
preference relief application procedure were separate:

[S]ection 10(e) of the Amtrak Improvement Act of 1973, P.L. 93-587 [45 U.S.C §

562(e)] and the underlying conference report, clearly accords intercity passenger

trains operated by or on behalf of Amtrak preference over freight trains in the use
of any given line of track, junction, or crossing except in emergency situations or

16 Adequacy of Intercity Rail Passenger Service Notice of Proposed Rulemaking, 36 Fed. Reg. 23636, 23638
(proposed Dec. 3, 1971).

4.

18 In response, the ICC changed its sidetracking prohibition to cover only non-Amtrak intercity passenger trains
(which were then still operating) and, in the discussion of this change, had to contemporaneously construe
preference and the Secretary of Transportation’s authority to consider host railroad preference relief applications.
The Amtrak Improvement Act of 1973 was enacted on November 3, 1973 and the ICC’s regulations were issued on
December 7, 1973.
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unless an exemption has been made by the Secretary of Transportation upon a
finding that such preference would materially lessen the quality of freight service
provided to shippers.

Adequacy of Intercity Rail Passenger Service, Ex Parte No. 277(Sub-No. 1), 344 ICC 758, 779
(Decided Dec. 7, 1973)(emphasis added).*® Thus, within days of enactment of the statutory
preference, the ICC recognized the distinction between preference and the preference relief
application procedure.

In 1987, the ICC again recognized the difference between preference and the preference
relief application procedure when it set terms and compensation for Amtrak’s use of tracks and
facilities of the Soo Line Railroad. The ICC explained “intercity or commuter passenger trains
are to be given preference over freight trains in the use of any given line of track, junction, or
crossing. Any railroad whose rights are affected with regard to freight train operation may file
an application with the Secretary of Transportation requesting appropriate relief.” Amtrak and
Soo Line Railroad, Use of Tracks and Facilities and Establishing Just Compensation, 1987 ICC
Lexis 239, ICC Finance Docket No. 31062 at 7-8 n. 4 (Decided June 25, 1987).

Third, the Board’s construction of section 24308 (c) conflicts with the FRA’s regulations
implementing the statutory preference relief procedure. In 1980, the FRA (acting under
authority delegated by the Secretary) promulgated regulations for the handling of preference
relief applications. National Railroad Passenger Corporation (Amtrak); Informal Rules of
Practice for Passenger Service, 45 Fed. Reg. 64191 (Sept. 29, 1980)(codified at 49 C.F.R. §
200.5). In the preamble to the regulations, FRA explained preference and the separate

preference relief application procedure:

19 In fact, the ICC adopted a parallel preference and preference relief procedure for non-Amtrak intercity passenger
trains. Under the regulations, railroads were required to give non-Amtrak intercity passenger trains priority unless
the railroad petitioned “the Commission for an exemption to side-track intercity passenger trains...” 1d. at 809. The
ICC regulations stipulated that “[s]uch petitions may be granted upon a showing that non-exemption will materially
lessen the quality of freight service provided to shippers, and subject to just and reasonable conditions.” Id.
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The first paragraph of [45 U.S.C § 562(e)] requires that rail passenger trains

operated by or on behalf of Amtrak be accorded preference over freight trains in

the use of any line of track, junction or crossing. However, the second paragraph

allows railroads to apply to the Secretary for relief from that preference. After a

hearing under section 553 of Title 5 of the United States Code, the Secretary may,

if he finds that adherence to the preference requirement of subsection [45 U.S.C §

562(e)] will materially lessen the quality of freight service provided to shippers,

issue an order fixing rights of trains, on such terms and conditions as are just and

reasonable.
Id. In the regulations, FRA explained that “[a]ny railroad adversely affected by the preference
requirement ... may apply to the Administrator for an order altering that requirement.” Id. at
64192. Pursuant to the regulations, applicants (host railroads) would list routes by endpoints,
explain how the preference requirement materially lessened the quality of freight service
(including supporting evidence) and “[i]nclude an analysis of whether and by how much
Amtrak's compensation to the railroad should be reduced if the preference requirement is
altered.” 1d.%

Fourth, the Board’s construction of section 24308 (c) conflicts with the interpretation of
both parties in the preference enforcement action brought in 1979 against the Southern Pacific
Transportation Company regarding the Sunset Limited.™ The DOJ understood preference and
the preference relief procedure to be separate provisions in the statute:

The Statute ... directs railroads which assert that problems are created by the

effect of the preference upon freight operations to seek relief from the Secretary

of Transportation. In the absence of an order from the Secretary granting relief to

a railroad, the statutory preference must be accorded, without regard to the effect

of the preference on freight operations, except in an emergency.

Plaintiff’s Response to Defendant’s First Set of Interrogatories at 9, United States v. S. Pac.

Transp. Co., No. 79-3394 (D.D.C. 1980)(attached for convenience as Exhibit 1).

20 Amtrak was provided an opportunity to object to the application. The rule provided for a prehearing conference,
oral hearings, fact-finding proceedings, cross-examination, and public participation. Id.

18



D. The Board’s Misinterpretation of the Preference Statute Taints the Entire
Proposed Policy Statement, Including the Discussion of Relevant Evidence

The Proposed Policy Statement should be withdrawn in its entirety, because there is not a
single paragraph in it that is not tainted by the fundamental misinterpretation of the preference
law demonstrated above. It is impossible to disentangle the Board’s definition of preference
from conclusions about evidence relevant to (a) a preference violation, (b) delay attribution, or
(c) on-time performance. Among the most important of these tainted evidentiary statements are
the ones summarized below.

Evidence And Arguments Regarding Total Delays To Amtrak Trains Are Not Relevant to
Preference Violations. The Proposed Policy Statement says parties to § 24308(f) proceedings
should focus their evidence and arguments on whether host railroads made efforts to minimize
“total delays for intercity passenger train movements.” Proposed Policy Statement at 4.2 This
suggestion is based on the Board’s impermissible “systemic, global” definition of preference and
thus should be deleted from the Proposed Policy Statement. The statutory definition of
preference means that evidence and argument regarding total delays to Amtrak trains are not
relevant to determination of preference violations in a section 24308(f) investigation. Rather,
absent an emergency and assuming the Board has not granted a host railroad’s preference relief
application, Amtrak has preference over freight transportation “in using a rail line, junction, or
crossing.” 49 U.S.C. § 24308(c). A host railroad must resolve individual dispatching decisions
between Amtrak movements and freight movements in favor of Amtrak and, on preference
issues in section 24308(f) investigations, parties should submit evidence and arguments on

whether the host railroad has done so.

21 See also Proposed Policy Statement at 5 (“[P]arties should provide evidence that shows whether a host carrier has
implemented and executed policies that help minimize (or, conversely, exacerbate) total delays for intercity
passenger train movements while on the carrier’s network.”

19



Submission and review of evidence regarding compliance with the preference statute as
written need not involve a burdensome exercise. That is, the parties would not necessarily need
to submit evidence on every dispatching decision in the period covered by the investigation.
Rather the Board has authority to direct parties to present evidence of individual dispatching
decisions based on statistical sampling. See e.g., National Railroad Passenger Corp. — Section
213 Investigation of Substandard Performance on Rail Lines of Canadian National Railway
Company, STB Docket No. NOR 42134, slip op at 4 (STB Served Jan. 3, 2013)(where the Board
ordered the parties to “collaborate to develop a sampling method across all of the relevant route
data that would provide a representative subset of evidence to represent all movements subject to
the petition.”).

Evidence And Arguments Regarding Materially Lessening Freight Transportation Is Not
Relevant to Preference Violations. The Proposed Policy Statement says parties could submit
evidence regarding “other factors that may have prevented the host carrier from providing
preference” including “circumstances in which providing Amtrak preference would ‘materially .

.. lessen the quality of freight transportation provided to shippers.”” Proposed Policy Statement
at 7.22 This suggestion is based on the Board’s total misread of the plain meaning of the
preference statute and its impermissibly conflated construction of preference and the preference
relief application procedure, and thus should be deleted from the Proposed Policy Statement.
The process Congress established for host railroads to apply for relief from preference means

that evidence regarding circumstances where providing preference would materially lessen

freight transportation would not be relevant in a section 24308(f) investigation. Rather, such

22 “The Board would then consider whether any of the claimed circumstances constitute an appropriate mitigating
factor within individual section 24308(f) proceedings.” Id.
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evidence would be relevant separately in the Board’s evaluation of a host railroad’s preference
relief application.

Amtrak/Host Railroad Agreements Are Not Relevant to Preference Violations. The
Proposed Policy Statement says that Amtrak/host railroad agreements are relevant to
construction of preference. Proposed Policy Statement at 5 (“[P]arties should provide operating
agreements and any other agreements between Amtrak, its host carriers, and other entities ... and
evidence on how these agreements pertain to the meaning of preference as applied to the case.”)
Preference is not dependent on or limited by Amtrak/host railroad agreements and therefore such
agreements are not relevant to whether a host has complied with preference.

Comparative Evidence On Passenger And Freight Train Performance Is Not Relevant to
Preference Violations. The Board suggests that determinations of preference compliance could
be measured by comparative evidence on passenger and freight train performance.? Preference
IS not comparative or relative to freight train performance and thus comparative evidence would
be of no probative value.

Apart from the obvious disconnect with the statutory definition of preference, Amtrak is
surprised that the Board would even suggest that passenger service being the “least-delayed class
of transportation” could constitute evidence of preference compliance. A given Amtrak train
typically will carry hundreds of people during its trip, and delays have direct and immediate
effects on these people. Delays disrupt the schedules and activities of passengers. They can

mean that connections are missed causing further delays; or meetings, gatherings and activities

23 The Board refers hypothetically to “data showing that the on-time performance for passenger service was
consistently higher or lower than that of the highest class of freight service operated by the host carrier over the
same route” and later in the same paragraph to evidence showing Amtrak was the “least-delayed class of
transportation on the host carrier.” In the latter case, the Board adds that “then the delays to Amtrak might not
indicate a host carrier’s failure to provide preference.” Proposed Policy Statement at 5.
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are missed. People waiting to pick up passengers can suffer the same ill effects and disruptions
from delays as the people they wait to greet. Elderly and disabled passengers can be particularly
hard-hit by delays. A late Amtrak passenger will take no comfort from knowing the host
railroad’s most important class of freight train was delayed even more. It is simply not
appropriate to compare a freight train with a train carrying potentially hundreds of passengers. A
more flagrant example of an “apples and oranges” comparison is difficult to imagine.

Host-to-Host Interchanges Are Not Relevant to Preference Violations. The Board
suggests that determinations of preference compliance could be measured by timely interchange
from one host railroad to a second host railroad. Proposed Policy Statement at 7. There is
nothing in the statutory definition of preference to suggest that it is conditioned on an Amtrak
train being received from a prior host railroad in a timely manner.

Certainly a host railroad delaying an Amtrak train causes disruption not only for Amtrak
and its passengers but also for subsequent hosts in the route. Affected hosts routinely
communicate with each other and have other avenues for self-help and adjusting their operations
as appropriate. In any case, whether an Amtrak train is late or not has no relevance to a host’s
preference obligation.?*

Absent Emergency Or A Granted Relief Application, Other Factors Are Not Relevant to
Preference Violations. The Proposed Policy Statement says parties could submit evidence in
investigations regarding “other factors that may have prevented the host carrier from providing
preference.” Proposed Policy Statement at 7. “The Board would then consider whether any of

the claimed circumstances constitute an appropriate mitigating factor within individual section

24 Amtrak agrees that host railroad freight train scheduling policies are relevant to how hosts handle late handoffs of
passenger trains, Proposed Policy Statement at 7, but the extent to which host railroads actually adhere to their
schedules even in the absence of late handoffs is even more important. If there is significant variance between
schedules and operations in the absence of late handoffs, the freight schedules are not useful in measuring the impact
of late-arriving Amtrak trains.
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24308(f) proceedings.” 1d. Absent an emergency or a granted relief application (following the
process required by section 24308(c), there are no “other factors” or “claimed circumstances”
that the Board lawfully could find to be such “an appropriate mitigating factor.”

Emergencies Are Relevant, But Should Not Be Asserted For The First Time In An
Investigation. In the discussion of factors that may have prevented the host railroad from
providing preference, the Board refers to emergencies as an example. Proposed Policy
Statement at 7. Apart from a granted preference relief application (which would be governed by
its own terms), an emergency is the only lawfully valid circumstance or factor that could prevent
the host from providing preference.?

Host railroads typically notify Amtrak when emergency situations arise. Thus, an
emergency exception to preference should not be asserted for the first time in § 24308(f)
investigation and the language condoning such a practice should be removed from the Proposed
Policy Statement. Otherwise, the Board is opening the door to the possibility that a host railroad
would use the emergency exception as a post hoc rationalization for preference violations.

V. Conclusion

As a binding document issued without notice and comment, the Proposed Policy

Statement is procedurally defective under the Administrative Procedures Act. As a substantive

matter, it misinterprets Amtrak’s statutory right to preference and draws erroneous conclusions

25 Emergencies are certain unforeseeable, non-routine event of short duration. As the DOJ noted in the Sunset
Limited™ enforcement action, “[T]he term ‘emergency’ presents no real interpretive difficulty. The FRA defines the
term to include ‘derailments, collisions, storms, washouts, fires, obstruction of tracks, and other hazardous
conditions which could result in injury, damage to property or serious disruption operations.”” Plaintiff’s Post-
Hearing Memorandum in Support of Motion for Preliminary Injunction at 28, No. 79-3394 (D.D.C. Feb. 19,
1979)(attached for convenience as Exhibit 2.) The DOJ also noted “absurd or impossible applications of the
[preference] provision are avoided by inclusion of the exception for emergencies.” Id at 27. An emergency does not
include freight congestion. In fact, if the emergency exception were construed to include freight congestion it would
be redundant with the host railroad relief application procedure and that construction would suffer from the same
flaw as the Board’s conflated construction of preference and the preference relief application discussed above.
Plaintiff’s Reply to Defendant’s Post-Hearing Papers on Motion for Preliminary Injunction at 16, No. 79-3394
(D.D.C. Feb. 22, 1980)(attached for convenience as Exhibit 3.)
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that fundamental misinterpretation. The Proposed Policy Statement should therefore be

withdrawn,

Respectiully submitied,

NATIONAL RAILROAD PASSENGER CORPORATION
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L st g = i em et b S —

William H. Herrmann
Vice President and Managing Deputy General Counsel

Eleanor D. Acheson
Executive Vice President, General Counsel and Corporaie Secretary

Christine E. Lanzon
Senior Associate General Counsel

Dated: February 22, 2016
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT QF CQLUMBEIA

UNITED STATES OF AMERICA

Plaintiff,
Civil Rotion
vs.
N, 79-338%4
SOUTHERK PACIFIL TRANSPORTATION
COMPARNY

Ni? S ot o et T S i’ e

Defendant

PLAINTIFP'S RESPONSE TO DEFPENDANT'S
FIRST SET OF INTERROGATORIES

Preliminagry Btatemant

Some of the information reguested by Defendant's intpr-
rogatoriea was within the exclusive knowledge of Amtrak, which is
not a party to this action., In order to facilitate discovery in
antlcipation ¢f the hearing set for February 4, 1980 In this
action, Amtrak voluntarily provided to Plaintiff the responsive
information, upon which Plaintiff has in part relied in settinn
forth its answers.

b
i

IRTERROGATORY

1. {a} Please identify each emplovee of the United

States or Amtrak who participated in or has had any responsibile-
ity for the initiation or conduct of the task force investigation
of opsrations on the Sunset Limited between Houston and New
Orlsans referred to in the affidavit of Mr. James L. Larson which
accoppanied plaintiff's metion for & temporary testraining order.

{B] Please deszcribe the role, activitiezs and date
of activity of each employee so identified in connection with the

task force investigation,




PLAINTIFF'S RESPONSE

1. {a} Alan Boyd, President, National Railroad Pas~
senger {orporation, 400 North (lapitol Street, Washington, DB. .
20001;

Clark Tyler, Group Vice President, Passenger Sgrvices/
Communication, Wational Railroad Passenger Corporation, 400 North
Capitol Street W.W., Washington, D.C. 20001;

Paul F, Mickey, Jr., Vige Presiéeﬁtaaenerai Counsel,
National Railroad Passenger Corporation, 400 Horth Capitel Strest
N.W., Washington, D. C. 20001; -

Robert A. Hepman, Vice President-Operations, 400 North
Capitol Street, N.W,, Nashiﬁgton,-Dg C. 208G1;

James L. Larson, Assistant Vice President-Contract
Administration, Rationzl Rail:oad Pagsenger Corporation, 408
North Capitol Btreet N.W., Washington, D. ¢, 20001;

Carl ™, Slean, Industrizl Engineer-~Mechanical, National
Railroad Passenge: Corporation, 400 Horih Capitol Street, N.W,,
Washington, D C. 20001:

Maz&in Schaffer, Gensral Superviser Operations,
¥atiopal Railroad Passenger Corporation, 309 W, Jackson Blvd.,
Chicago, Illincis 60606;

Gordon W, DuBoils, Engineer Track Construction and Main-
tenance, Natiomal Rzilrcad Passenge: Corporation, 400 Horth Capi-
tol Streeb, N.W., Washington, B, €. 20080%1;

R. E. {Bob) Mitchell, District Manager, NWational Opera-
tions, Bt. Iouls Division, Katiornal Railroad Passenger Corpora-—
tion, 1820 &. Market Streei, St. Louis, Missouri 63103.

i{b} On Beptembsr &, 1979 Messrs. Boyd, Tylexr,
Mickey, Herman and Larson determined that a task force should be
forped to investigate the excessive delays being encountered by

the Sunget Limited. Mrp. Larson supervised the formation and



operation of the task foree, which included Messis,. Lavrson,
Sioan, Schaffer, Dubois and Mitchell. During the pericd Septam-
ber 24 through Cectober 16, 197% the task force members rode in
the cabs of the locomotives of the Sunset Limited in order o
obgerve the operation of the train. In addition, M:. Bloan and
ML. Schaffer inspected the physical properties along the toute of
the Sumset Limited, lnterviewed operational smployeses, reviewad
dispatching docoment:, and studied delay reporting procedures.
Following & review of applicable diﬁyatching documents, fhe task
force members reduced their observations and analysig to writing

in the fore of case gstudies completved on Novenmber 7, 1074,

2.

INTERROGATORY

Z. {a) To the extent not covered in the reply to
Interrogatory 1, please identify sach employee of the United
States or Ambrak who has participated in monitoring the petform-
ance of the Sunset Limited betwesn Houston and New Orleans from
September 1, 1978, to the date of veour answer to this interzog-
atory,

{b) Please Jescribe briefly the activity, and date
of activity, of esach employee 50 identified with respect to mon-
itoring the Sunset Limited.

PLAIRTIFE'S RESPONSE

2. ta} Many Amtrak employees do in the regular exer-
cige of thelr dutides note and act upon the performance of the
sunset Limited and all other Amtrak trains, Principal responsi-
pility in this regard is vegsted in ¥Mr. Rebert €, Vander{lute,
Jr., Director of Train Operations, National Railroad Passenger
Corporation, 400 Noxth Capitol Street, HN. W., Washington, D. C,

20081, and his staff. With specific regard to this action, M.




VanderClute rode in the cab of the loocomotive ¢f the Sunset
Limited on January 18 and 24, 1980. Tagk force members identi-
fied in rzesponse to Interrogatory Number I also yode in the cabs
of the Sunset Limited during the period December 28, 1974 through
January 27, 1980.

Attorneys f£or the United States and for Bmtrak also
have ridden in the cabs of the Sonset Limited during the stated
pericd, although thei: principal purpose wag not “to monito:™ the
per formance of the train. ‘Those individuals are John H.
Broadiey, Andrew M., Wolfe, Thomas H, Peebles, Robert B,

Patterson, Paul F. Mickey, Jr., and Roderxick C. Dennehy, .Jz,

3.

INTERROGATORY

3. la} Pleage identify the employees of the United

States or Amtrak who have substantial responsibility for ensuring
that the statutory preference is complied with and enforced,
b} Please describe priefly sll actions taken by
the employees so identified from the beginning of 1%97% to the
present against contracting railroads other than Southern Pacific
Transportation Company or with zespedt ¢ Amtrak’s HNortheast
Corridor operations to bring about or force compliance with the
statutory preference,
{c) Please explain briefly why this agtiocn was
brought against defendant tather than other raillioads {inclading
amtrak} whose overall on—-time performance percentages are lower

than those of defendant. i

PLAINTIFF'S RESPONSE

3., ta} UNo employse of the U.it=sd States or Amtrak has

specific ongoing responsibility for ensuring that the statutory



preference is complied with and enforced. By statute the
Attorney General of the United States is given the authority to
take mction to enforce compliance with the statutory preference,
Paul ¥. Mickey, Jr., Vice President-Generzl Counsel, National
Railioad Passengsr Corporation, has general responsibility £o¢
ensuring that Amtrak's rights, statutory or contractual, are
complied with and enforged.

M:, Robert C. VanderClute, Jr., Director of Train Oper-
ations, National Railroad FPassenger Corporation, has substantial
day~to~day responsibility for collecting and analyzing data re-
iating to the on-time performance of all Amtrak trains, inéluding
identification of delays occasioned by apparent freight interfer-
ence.

On ot about November 2, 1979 Alan Rovd directed that o
Train Performance Task Force he established, the functicon of
which is to achieve Amtrak's overall goal of increasing system
on-time performance to 70%., The members ¢f the Task Foroe are
Pagl P, Mickey, Jr., Chairmen, Edward E. Courtemanch, Brian Duff,
Carol Foryst, William L. Gallagher, Lewrenge T, Oilson, James
Johnsoen, James L. Larson, John V. Lombardi, Herbert ¥. Longhelt,
Robert Mitchell, PFrederick C. Ohly, Carl M, Slean, and Bric Von
Sahdlgen.

{b} Amitrak reports monthly, internally with regard
to the Northeast Corridor and externally to all ¢f its contract-
ing railroads, regatrding the on-time pexformance of all Amtrak
trains. By covering correspondence, Mr. Vander{lute often

‘engoutrages improved performance by controlling delays caused by
several factors, including freight interference.

¥41, VanderClute'®s staff receives daily by telephone andé
by telex reports of delays ingurred by all aAmtrak trains. On

those pucasions in which a report is made of a delay which is

|
)




apparently due to avoidabnle freight interference, Mr. Vanderllute
often sclicits by telephone, telex, or letter z more detailled
explanation for the delay. When avoidable ﬁzeiggt interference
gauyges consisgent or severe delay to Amtrak trains over &
specific route or segment thereof, Mr. VanderClute (and, on
ocgasion, menbers of Amtrak's exsoutive staff) communicates to

the eperating railroad the nesed and obligation to eliminats those
delays.

{c) Plaintiff obiects to this interrogatory on the
ground that it inguires Into the Plaintiff's motlives and other
circumstances surrounding the instigation of litigation. Such an
inguiry, except in gircomatances which are unusual and which ars
not present in this action, is not within the scope of discovery
avthorized by Rule 26{b} of the Federal Ru.es of Civil Procedire.
However, bto expedite discovery wnrocedures in anticipation of the
hearing set in this actieon for Februwary 4, 1980, Plaintiff deems
this interrogateory modified accordingly and states that pric: to
commencing this action, pilaintiff investigated the pericrmance of
the Sunsget Limited between Wew Orleans and Houston and contluded
that said performance was, for a period of time beginning in oo
abeut Aprii, 197¢ and continuing until this action was commenced,
the worst of any route of an Ambrak train; that a relatively
large proportion of the Jelay was attributable to avoidable
freight interference; that gignificant efforts had been made to
yesolve these problems without the institution of litigation: and
despite these ecfforts the performance of the Sunset Limited be~
twean New Opleans and Housiton continded to deteriorate making

recourse to litvigation necessary to enfoice the statutory prefer-

ence.,




INTERROGRATORY

4. Please describe the pogition of the United States
and Amtrak on the scope and content of {a] the statutory prefe;-
ence and {b) the emergency exception; what is the statutory pref-
grence a&nd what constitutes an emergency within the meaning of
the gection? |

PLAINTIFEF'S RESPONSE

Plaintiff obijects to this interrogatory on the ground
that it calls for a pure legal conclusion unrelated to any set of
facts relevant to this litigation. However, Lo expedite dis-
covery procedures in anticipation of the hearing set in this
action Ffor Pebruary 4, 1980, Plaintiff deems this interxogatory
mlified accordingly and states that its position on the saops
and content of the statutory preference is the position pre-
viously stated in the complaint filed in this action and in the
Memorandum in Support of Plaintiff's Motion for a Temporary Re-
straining Crder. In sum, Plainziff's position is that the con-
mission by & rallroad of acts including but not limited to those
alleged in paragraph 16, subparagraphs {a} thricugh (e), of the
complaint constitute avoidable freight interfersnce with the
preferential movement of passenger trains mandated by 45 U.5.C,
562{e)(1). The term "emergengy” appears nct to be definad in the
statute., ‘Phe term would generally exclude all of the activity
which with regularity occurs ot should oecur on a segment of
track. It would generally lnclude derallments and other unfore-
seen serious accidents, as well as force majeure situations, when
their occcurrence places weil planned operations beyond the con-
trol of the operating railroad. As paragraph 17 of the complaint
asserts, the actlions on which the gcomplaint i3 based "were taken

in gircumstances where no emergency axisted.”
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5.

INTERROGATORY

5. fa)l Is it the position of the United States angd
Amtrak that, abgent an “éme;geﬁcy,J the contracting railrtoad must
keep its freight 4rains out of the way of the passenger tiaing,
no matter how great the resultant interference with freight oper
ations? Or do Amtrak and the United SBtates concede that the
statutory preference is relative rather than absoluote?

(b} In a situation where a number of trains are
off schedule and meets are occurring in unusual or unanticipated
places, may a railroad delay 2 passenge: train five minutes in
order to aveld a one-hour dalay to a freight train? What if the
delay to the passenger train is 10 minutes? 20 minutes? What if
the delay to the freight train wonld be three hours?

{c) Does the statute permit a railroad te delay z
passenger train in order to advance a freight “train where such
delay is necessary to avoid a greater subsequent delay Lo the
passenger train?

{d) In a situation where a passenger train meets a
freight train, and where the only siding available for the pass
is shorter than the length of the freight train, what action is
required to comply with the statutory preference?

(e} TIs it the position of the United States and
Amtrak that the statutory preference reguires a contracting rail-
read Lo operate @ passenger traln on main tracks only through all
freight vards and giding locations, except in "emergencies™?
What types of emergencies would justify an exception to the rule?

PLAIRTIFF'S RESPONSE

5. t&) Plaintiff objects to this interrogatory on the
ground that it calls for a pure legal conclusion unrelated to

relevant facts, However, to expedite discovery procedures Iin
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anticipation of the hearing set in this action for February 4,
1988, Plazintiff deems this interrogatory modified accordingly ang
states that it doss not categorize the statutory preferencs as
gither relative or absolute, a&nd sess no need to do so.  The
statute lends no specizl relevance o sucﬁ characterigations, but
directs railrcads which assert that problems are created by the
effect of the preference upen freight operations to seek relief
from the Sescretary of Transportation., In the absence of an order
from the Secretary granting relief te a railread, the statutory
preference must be accorded, without regard to the affect of the
preference on freight operations, except in an emergency.

{bi-(2] Plaintiff obiects o these interrogatories
for the followiug reasons, Being hypothetical in nature, these
interzpgateries call for opinions and legal conclusions. Rule
33{b} of the Federal Rules ¢f Civil Procedure provides that
interrogatories scliciting an opinion or contention are not ob-
jectionable only if the cpinicn or contention “"relates to facts
ar the app;;catio% of law to fact."™ Bat the facts to which De-
fgndant's hypotheticals are stated Lo relate are not raised
either in Plaintiff's complaint or in Defendant's answer filed in
this action, and Defendant is legally preclinded from railsing any
guch facts in defense of the c¢laims made by Plaintiff in this
caze. Sze Memorandum in Support of Plaintiff's Motion for s
Temporary Restraining Order, pp. 9-10; response to Interrogabory
5{a} above. Accordingly, responses to these hypotheticals will
not serve to narrow or sharpen the issues presented in this ac-
tion and will not be admissible as evidence nor lead to the dis-
covery of admissible evigdence,

In addition, the hypothetical situations posed in these
interrogatories are incomplets in that responsges would involve

circumstances the hypotheticals do not take into account. Feox
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example, the hypotheticals seem to be based on an assumption thas
the ordering of traffic on a railroad consists of a seriez of
fortuitous {"unusual ©r wanticipated”} meeis 0f trains with
respect to which last mioute impromptu decisions must be made.
The ¢laims presented in this case by Plaintiff involve gituations
which are guite otherwise. Given the hature and levels of traf-
fic involved, the traditional rules governing dispatehing, the
physical railyroad plant available, and the fixed, published,
widely known and infrequent schedule of the Sunsebt Limited, most
"of the train meets which occur day in and davy out on the relevant
segment of track are within the contriol of competent and ade-
gquately instructed dispatchers and othex Qpezating personnal,

The hypotheticals do not serve to illuminate the scbject matter
inyolved in the pending actlcon, and responsss thereto would bhe
both irrglevant to any claim or defense herein, and would not
lead to the discovery of admissible evidence,

(£Y It is Plaintiff’'s positisn that the relief
sought in a case should be tailored to the facts proved in that
case, In this case the allegations of Plaintiff's complaint,
with respect to which it will offer supporting proof at hearing,
warrant the relief prayved for. Plaintiff's proof will relate
principally to the segment of track betwgsn New Orleans and
Houston, but the issuss related vo definition of the true causges
of delay may well involve proof related to managerial competence
and will--considerations which range wider than any narvow track
gegment . Depending on the proof actually made and its reception
by the Court, application of an order to all of Defendant's lines

on which Amtrak trasins are operated might well be appropriate.
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6.

INTERROGATORY

6. Please state the average number of passengers on
an average trip of the Sunset Limited for the segment betwaen
Houston and New Orleanz in April and Qctobet ©f each of the veargs
1975 through 1879.

PLAINTIFEF 'S RESPONSE

ABQARD RIDERSHIP STATISTICS
FOR TRAINS 1/2 FOR STATIONS

BETWEEN NORL AND HOU

MONTH: April
YEAR: 1875 - 1378 1477 1478 197%
Average aboard between

NORL~HOU for monthi 2,187 Z,361 EBE 1,345 1.841
Average aﬁoazd/tzaingf B3 g1 34 54 71 i

!

MONTH : October f
YEAR: 1875 1978 1977 1878 19749
hverage abhoaxrd batwaen

HORL-HOU for monthts 1.171 1,743 1,356 1,248 1,687 ;
Average aboarﬁfﬁxainﬁf 43 67 52 46 62 ‘ §

1/ This figure is the simple average of the number of
passengers aboard the Sunset Limited for all instances
of operation at all stations between Hew Orleans and
Houston for each month listed.

2/ This figure is the same data as reported in Note 1,
but divided by the number of trains operated in each
diregtion during esach month reported.
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~ FUTUREOF
PASSENGER TRAINS |

Iniervww Wzth B F Bzaggzm
Preszdent Sauthem Pacific Company

Is rail travel in the U. S, going the way of the
stagecoach—despite Government subsidies o
attract more riders to trains? Should railroads
push diversification into other businesses? Is

G Mr. Biageini will the Y. 5. have any rail passenger
service to amount to anything 10 years from now?

A I dort think so, other than in a place Hke the North-
east Corridor—the streteh from Boston to Washington. -

€ What about Ambtrak, the new Covernment-supported
corporation that iz suppoded to preserve rail passenger traf-
Be i 1;:? key areas? Can it help keep seme passenger lines oper-
atin

A This has to tie in with national transportation pﬂiicy

co of cowrse. But there are many problems related to main-
taining passenger service. Not the least of them are geog-

raphy and population patterns,
You have a large population center in Washington, and

the fact that i % the headquarters of Covernment means

that people from all over the country have business there.
. Then you have Philadelphin, cifies in Mew Jersey, und
Mew York and Boston. This is the most dessely popolated

part of the U. 5, and thee I3 A great deal of passenger

traffic back and forth.

J-~  There is a possibility that smmthmg 115:& the’ lngh spw&
e the Japanese operate between Tokye and Osaka might .~

be worthwhile in our Northeast Corridor, But don’t dehsde

" could be a money-maker, .

“éxpansion of highways and airfirlds, ,
Q) Could a shnilar passenper hne be prachca! in some

nd San Franeisco?

of the conntry has superh highway systems. Cities and
A4t 7 towns bhave Jeveloped along with the highways. You have
;. 8n entirely different Hfe style. The climate &= differsnt i

Cthe West, and us faxrly easy for peagle to g&t armmé by '

n aummbzie

AWhen you get to the gomt cf neediag 2 zm&:@su svstem“
in such an area, then a flexible system, with resérved Free-’ - -

 way lanes “for buses and things like that, wathet than a
. fixed system such as rails, is the sost that will be needed.

Also, the arez from San Francisee Bay to Los Angeles is

probab’iy the greatest air-travel corridor in the world, There

union “featherbedding” still a big prob!em? Mr.
Biaggini came to the conference voom of
“U. 8. News & Waorld Report” to discuss these

. On. the other hand, the social cost of pmﬂdmg this kind -
of service wiight be less @xpeuswe l:}mn ta oantmne ﬂm

ther heavily populated areas—perha;zs between Los Angeles

. L were equipped. with ;
"A'T doni’t think so. In ti}e first plaw, the W&zsﬁm part‘ T couriers, mieses, ‘and dmmg g
"f:'.'.arenow .
B Were thgy substauuaﬂy 'imv.

and other questions on transportation policies. -

“dre shouwt 15000 i . - .
plmmseatsaﬁaymmh

dizection, .

The Right takes 5‘3 min- | -

utes, and the faxe & about

. 810 Tess than From Wash-

ington to New York City,
although the distance is
160 miles longer, -

& What abont cross-
comntry Iramn travel in the
U.5.% How doyuasee 1ts

" Futurep

A There i ro marlwt

for long-distance, inter
.. ity passenger transpor- 0

“tation by rail. People just
wont ride it and they -
T won’t pay  what they - <
- should “to ‘support “the - ’
sérvice. X don’t thivk the tmq:;ayers of th:s country should pz:t,
7, p 300 or 400 million s:!aiiars a }fear to Suppo m}x service
‘yourself. T don’t think such service -in this couniry ever ..

i the demand is not thera, -

thickest steaks. .Fmd farzz&

nme? o

o A Yes, éven ihough air Eares have gm}e thmzig‘h 2 h-an:n-"‘.;'
- tion, but i’d say that the dlﬁ'ereuce n Vfares_ was pever @

Eacf:m‘

O . ) Foeveriehs S 187 1. & Wewe & Snld Ronarl. oo,

. Benjamin F. Biaggini, 55,
s a career railroad man
“who joined the Southern

. -became president of the
U company In 1964, An In.
" dustriat and civic leader

. in the S&n Francisco ares,

" ¥e was appointed to the

e ‘Rixon earlier this year. -

Whem you conld get the
st tmliy Iower tha.n they_,

@ Was it szmpiy tha* air travel is fastzf? AT e T

‘A Yes. The real bread and butter of passenger imnspcfr c

" tation is business travel, and the basmwsman szmpiy cannot
aﬁardtﬁet&neﬁwkastogaby&am ' : T

Pacific lines in 1936 and

Pay Board by President

V) SHll, “advocates of Am&ak say tha% with eneng,h ne
) aqmpment, reduoed faves, ;mproved service and so on, tlnem
“will be a demand for gassenger service. Do you agree? .
A No. We!asttheradpassengathmess at a time wizen N
¢ were providing the fnest setvice i the’ ‘world. We had
“the most besntiful, b@igfg, most streamlined trains. They .

, “yalet servied, maids; -

a:: mr fmres at ihatl




- same train is being tried between Alexandria, Va., and F‘ion- h
" da. Might this work in the Western United States? '

“enly Earupe where theré fan't the kind ‘of highway. Y5

' the Westem part of the countiv that kind of service wouldn't .
. ‘he atiractive t6 the busiesgman whe I used to _ﬁvm into.
I unairport, getting a rented car and dofng his bus :

" He i interested in the Grand Canyon, the Painted Desert,

*I‘hem is“some in Cleveiand On the Sout,hem Pmﬁc we
“have San Francisco to San Jose. T doubt if a mﬂh@n pezxple o
inthe U, S, vide commuter trains dadly.
“On our wn “Tines, we 11aa£‘3¥ﬁ only abmzt i15{)€} to 2own' :
in the morring and st in ‘the siternoon, In 1956, we were
handling ‘sbout 17,500, We've had this big decline # =
period when the pepulation of the territory south of San
Franeiseo has probebly doubled. 6r come very, cEase w0 lt._
Q Has the waffie gone 1o aummobilcs? oo

© A new plan for imngmg pnsse&xgers cars along on the

T AT dom't think so. W% hesn' done with mmc‘zﬁmﬁess;_

tem we have i this country. You go from ‘one Tittle village .
to the other o & relatively primijtive road system. T
Q Do you think it will be suceessful on the East’ Ceast?-
- A T doubt it, but let them go ahead and expenmmh In

;o A ‘I'hats ngi:t Ccmmxzter 'sexm is unde: the - fiaris-

‘dmtmn of the Siate regufatory commissions rather than the

. Interstate Commerce Commisgion, which regalates our inter.

Yellowstone, Yosemite and places fike that He can’t ta?:e ‘ state business. A different attitude ‘has prevailed toward

hiis car off the combmatmn train il fhe mnetodﬂit - o the regulation and maintensnce of commuker servxce t:}mn
S . o roward long-distance passenger service. -

G Would it be better to have Amtrak respms‘hic far

& Might il prove altractlve to vacationers?
A No, because the vacationer ¥ frying o see tiie country,

commuter service in the cities where it st exists?
A 1 think you have to consider providing loeal tr:ms'
portation a2 a locel hunction. There’s veslly no reasom why .
a farmer out in the wheat fields of Nebraska should be taxed -
to pet a Chicago commuter back and forth every morning,
although we all get twxed for things we don't really par- © ./
tivipate in. But the area around a large oity that needs com- ©
mter service should pay for it just as it pays for the strost -
system and other local services. -
Q Are you talking aimut public ewne:rshxp crf the crzm-
muoter systm? :
A This is what & happemag Th& new I&ietm mlhway
- system i Washington will be fimenced and operated with
public funds, The BART—the San Francisce Bay Area Rapid
. Transit system—will be owned by and operated with public
money, New York subway systems operate that way. Just
a handful of privately owned rail commuter services are stx?l
in business,
) O Do you get some State support for your S(mzhem ’
Pacifie commuter service as the railmds do in the New_f -
York metropolitey axen? =~ - : ; :
T A Wedenot
& Suppose the Federsl Government were to s;:-ea:d more
tax money to help the raillroads modernize and improve
their service, Would t}mt bhe a mkstwn to tﬂiiﬁ}s ézﬁ‘}-
culties? - :
A The m&e& re:ally i not fex more monegz imm ftm Gef-
. eromest, in the ordmary sense of that term. Certainly, the .
" raflroad industry needs large amounts of “capital, becavse |
" we have to look forward to a tremendous growth in demand

; setvxce cin Anitrak pmvzde? b

: ying o opérat
‘ iniles Bf pissenger-train -service to Bt the money 1t
. the demand it hus for rail passenger servive, -

. that Amtrak will get invelved in this? -

" except in Boston, New York, Phﬁadelp}m ars& C};;{agn D {mz:mdmmpag@)

7 for tansportation over the next 10 1o 15 years. And the. -
. railroads need much more eguipment. You van’t carry twice
as much traffic without adding mavbe 50 per cent more
Freight cars, making allowance for imgmvemmts i uhili- -
zation that will come. ‘with advanced compuater. techniques:

A I thu}k ﬁ;:m_tmiﬁs'fgn{:ﬁo

O What dbout commuter sewm&-:s tin;ré & possibility -

i ; - :

avmbiy tied ta t}ae meakear anes.: Practically all t‘he
‘hreight traffic that moves on the cozmttys razi syswm traveis
. dwer two or more roads. '

,6. I'dor't think Amtcak wants to touch commater serv.
It has been 2 losing pm;sasﬂ:}m a]l over, wiib tiw,

} passnb!e exception of Chicago. - : "7 he fursishing of eqmpmént for sizippers wbu are locai‘aﬁ

There isa't much il commuter senrim }&ft in &w U S ) Qa 2 ;&arhaﬂm rafbroad’s lines i usually the responsibﬂity K

UL S. NEWS & WORLD REPORT, Jon. 3, 1972 - < .
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7 '.Muttulmt ‘carrier for autos is typical of ‘modernized

* freight eqmpment, wh;ch aiao mt:!ud&s the p!ggybat:k ﬁeet
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. [continued from preceding page}

of that road. If you have 3 plant op the Southem Pacific, -

you natura,liy Yook to Southern Pacific to supply vour freight
cars. If youre on the Northwestern or the Milwavkes or
the Santa Fe, or the Erie Lackawanna, you look to those
roads for cars,

In recent vears, we've sesn o gradual decline in the
ability of certaln railroads to fignish their fair share of cars

. and locomotives. And the job i just two big for the rela-
tively few prosperous roads to supply the bulk of the equip-
ment, Government backdng for loans to buy the needed
equipment would go a Jong way toward sm:ngt}lenmg our
whole railroad system.

Q Mr. Biagginl, comidering ol the probl&ms ratiroads
face today, would the coamtry be bhetter off if o roads
were nationalized into one big system?-

A If you believe in nationalization, you can rationalize
the nationalization of any fdustry. I think a privately
owned transportation system is more efficient and cheaper
than any other transportation system o the world,

Q How successtul are nationslized railvoads that pow
operate in many major nations?

A Evary state-owned raflway system in the world ioses
tremendous amounts of money, It rapges around 300 to 600
‘million dollars a year for the British, the Ytalions and the

.. Jepanese. I think the French win the prize—they are up
. arpund 900 million a year in losses. And vouTe lalking
- sbout countries that aren’t as big as the Stute of Pennsylvania.
- It would be just & matter of tie and the same thing
would happen here. The Post Office is an excellent example
of how u service operates under Govermpent ﬁwners‘tﬁp
. That problem has gotten 0 be one of such major propor-
. Hons thet we really den’t gidte know what to do sbont it. -

_m&n&y Toser?

‘@ I{aw afmut the Canatimn Nah(mai?

"&;e privately owned Canadian Pacific, which' makes money.
@ Do nationalized rozds tend to Yose money because of

. the way they are mamgeti of because lhey are o‘b!:gated R g
: . ininal mprmements The averige tem)u%a}s we:e deveiagxed

s 58 or 80 years dgo. s :
-"'f In Chicago and Sh Louis and Cin matx and Kansas C;ty,

. o carry pass&ngxe:s’ . .
A I think it is. thrz mevxtab!e re:salt ﬂf, gow:rmaerzt
" . vwnership, which really means the elimination of the profit
- ‘motive or the ingentive to do well hecause’ ﬁmm 18 A re.

“ward, Along with that there B management of the entes-

prise for social purposes, msnmhens on whal: o &e}u;d
how to de it.

Q Are m.ti{mahzmi raﬁrose,és i Qﬁiﬁe: mtnas ’umizz.

46

greater ymssmfg ﬁxan railmads &mencﬁ &o keep thezr:

© 57 A Price !iun is not as sevafe in most coﬁnm
" where the ways ase smte-ewn&dranﬂ eperated as m Eha

e ;}qused States, -
A Jor factor in their losing money?
o, incentive to do well for a réward,
. argument of capitaliym versus socialivo:
-, gay who bas the derical job or ‘the other little jobs.- ¥t

just the spirit that pervades the whole organization.
" to become advocates of nationalization?

" nobody has a grester stake in the capitalistic system than .

ber’s pczcke:t i he didn’t have to Bnance a sinke now and

B 'fRAtLRomms IN ms glst .CENTBRY—-—

"me@umwn:aﬁroaﬂmgwiﬁheﬁk&bythen?

Q Is every one 0f ﬂbe stateme& mﬂma& systems B . oen £

. . : 7ol sumption, Tather’ ‘than’ “just ‘the. major centers of population,
AT t!;mk mayba the wass gﬁt m t}xe i:!ack (mce m a
1“;@, -y - A'-“j,hunofnewhms Themapzsalreaﬁ)?'

.. The expensive fmprovements
A That's 'a big loser. And it opemtes ng}zt a}o&gmde
‘:_Wgrds,thahusinessaf Juvetating

o mw&s.

rates down?

Q@ De you think that nnmmtwateif hufeaacracy i = ma

‘A Again, it's the eliminalion “of the”pmﬁt mﬁwe. 'I’he
th;nk, is the basm'

Ladtefmaﬁvannnswrtsatthempmﬁﬂmﬂlﬂm ;
6m&mghtheorgmmlmxﬁﬁntb¥smeﬁmﬁw

@ Do you sense that unlons are becoraing more mc'imed
A T think there is spme union opiion 1o fhat e&ect but

the labor unions. o
Q?'Eben why have some ugions begun to talk mare thxs )
way g
A To put political pressure on mdmad managememt_
Q Is it alse because they think it might stop the large
decrease in raflrond employment? '
A T sore that's one of the reasons. ’ ’ :
Q ¥ you got ompulsory arbitration, waled thzs make :
all the more reason for umions to pish for nationalization? .
A Cowpulsery srbitration and perhaps the elimination
of work stoppages, which &s really what we're teying to get
at, wonld put reore money in the individeal vnion mem-

then,
Thare is somethmg ta be said for tize smhﬁ:,ty ef em-
ployment that would go along with a program that wmicl
ehmmam work stoppages in esseotial industries. - o
Although you oppose nationalization, do you E}unk lt’s_. '
a goad idea to m&uﬁe the mzmber of rsifmad systams n ﬁw -
country?
A Over time, that has to happen uﬁless some uﬂf:}reseen
demand should develop.
G How can this consolidation be bmught ghomt? oo
A Generally, this means abandoament of some tacks,
Let’s say raiload A and ruflioad B go between two towas.
They pick the best of the two Mnes bebween those two '
towns and torunaﬂﬂieirhmnscv&r that one fmck
ahan&onm x.tphcate sewice on the s!hertnwk. £

Yo Loaiung ahear!, iat’s say to the 31t centnuy, what r.h;

‘A T'see a strong, ‘efficient rail System conneetzng “the
} : ¥ and production” wnd eoi

Yery little will he needed i the vray of major. construd-
‘ sretty well developed.
' miade are intrinsic to “the’
pw haﬁast—wm' o&h&r

-4y What ghout improving freigh w«hnqéimg faci%iﬁzs?
A A ‘tremendous amount of §

existing plants: heavier

rhe terminal companies and sépatrate raitroad Facilities are alt
‘out of date. They all need revamping to expedite the businsss " - -

' ; mtéxchsngmg freight between ‘one railroad and another, |

rather than

havmg termmais &eveiop mtﬁ great hxg road— -

TR S. NEWSE & WORLD REPORT, jan. 3, WwrL



. Q Ideally, wou!d you have o
polxtan area?

{ .7 in interchange service.-
I . .

. Goods are produced -there and are shxpped out Other-
" commodities_come in and are delivered locally. And then
° . there are commodltles that are hauled in on one railroad,

i',& : * then interchanged to another road to go someplace élse.

... holding op Freight m cmes when lts destmahon i
EUE ':down the line? -« ...

. carloads of freight that go to another railroad on a sort of

‘ casual basis, you simply run right through like you used
to do on passenger trains. This is going on in places like
5t. Louis and New Orleans. Its a fine way to expedite
traffic through a terminal, but it will be necessary to get
into the freeway or beltway type of approach for rail move-
ments around terminals to improve that process.

Q Are improvements needed in the packaging and han-
dling of freight?

A Freight equipment is pretty well up to date. Our
freight cars today are substantially different from those of
15 or 20 years ago. In the packaging field, research is going
along on the development of new cartons and new packages
all the way up to the contamenzatlon and piggyback sys-
tems,

Freight cars today have all sorts of 10ad-restrammg de-

" vices inside them. We have cars with hydraulically cush-
ioned underframes. Cars that handle bulk commedities
are substantially larger than they ever were. The develop-
ment of the piggyback fleet and the automobile multilevel
fleet—these are developments of the last 10 to 15 years.

@ In looking ahead, you don’t seem to expect anything
startling in the way of innovations—no radically new locomoe-

I tives and things of that sort. Is that a correct assumption?

A T think thats right. The introduction of the diesel
locomotive and the changeover from steam were a very
important part of the deve]opment of our modern raﬂroad
system.

Q What about elecirification of locomotives? - o '

. A Electrification is fine, but it takes high-density traffic
" . to justify the plant you have to put in for it, and you mate-

Southern Pacn‘uc 5 computer system he!ps control the road s
operatmns, keeps track of fre:ght cars and Iocomotwes._.

U 5. NEWS & WOELD REPORE, Jan. 3. 1972

‘A That's a little bxt uf an oversunphﬁcat;on hecause !
. there’s a combination of originating and terminating bisi-"
- mess in any community, , plus the f'relght that passes through o

1-Lrlronmeni: The raﬂroads move more f,reight longer dmta.nces

I .. @ Ys the day commg when it will be possible to avoid ;
farther.

A We're doing more and more a]l the tlme to expedlte )

~ "People ‘were concerned with ‘the romance and the beauty
f'relght Instead of coming into a terminal and switching = .

‘ PEOPLE TO RUN COMPUTERIZED TRAINS—

_do it in three to five years. We have the programs de-
" formation. ‘Communications would probably have to be m'l-‘

) a]lewatmg the problem of freight-car shortages?

86,000 Today,

&k ‘We' need to’ tackle ‘the prob]em fwa’ ways "One’is

- to take care of growth. Then we need to work our equ1pment
. more eﬂic:enr.ly by use of information systems. : :

y. mterfere with ‘the ﬂexibl]lty of your system As it
now, we at Southem Pacific' can move diesel locomotives all
the way from New Orleans to Portland, Oreg, and any-
‘where in between If we had 1,000 miles m ‘the mlddle ofi

- Another thmg we have to loo'k very carefullv Isrthe en-

AT do:‘;t lmow We dldnt get into that in the old day

of watching that plume of black smoke and white steam
against the blue sky. And we thought that was great stuff.
We didn't look on that as polluting the environment. But
the important point is that generation of power at a central
power plant to run an electrified fleet would probably put -
more pollution into the atmosphere than the total dlesel‘ O
fleet deing the same job.

Q We've been hearing for a long tlme about how the
use of computers and new communications systems wenld
greatly increase eﬁic:ency of service. Yet these promlses _
seem to be slow in coming. Why is that? -

A In the first place, use of information systems is not ‘
nationwide. The Southemn Pacific’s TOPS system—that’s To-
tal Operations Processmg System—is the most advanced in-" °.
formation system in the industry today. With it, we control T
all our activities—freight-car location, train makeup, " .

Cars are classiied by number, general d]mensxons the
kind of inspection they last had, the type of service they
are fit for. We also have our Jocomotives under computer -
conirol. Some other railroads, such as the Union Pacific -
and the Burlington Northemn, are installing similar systems.

Q Will these be interchangeable? : ‘

A It isn’t quite necessary that they be mterchangeab]e.
But they will pmvxde the same mproved service as ours.

O How long would it take to install this type of com.
puter system nationally, if we had a'real program to do #t?
A I would guess that if money were available we could

veloped. Some tafloring would be needed i a nationwide
system . to. protect confidentiality of certain kinds of in-

proved But the big job would be training people. i
Q Would this computer system go & long way toward_,_

‘A It's one of the necessary steps we have to take in
seeing that _the “fotal supply of ﬁ‘elght cars is dlstrlbuted
efficiently around the country., °
Tn_the old days frelght ca.r may have cost $3, 500 to

crease the numbers of freight cars and 1oc0motlvt35—thats . o

(i contmued ot next - page)




{eontinued from ;Jrecetfmg paga]

€& What is the life span of 3 freight car?

A By the end of 28 years a cor has had it, on the aver-
age.

Q With ali the new equipment and new technology now
available, are there good employment opportunities for
vouny people on the raikoads?

A Yes. In fact, Southern Pacific has concentrated on the
developinent of young people—our young menagement team.
We have graduate eﬁgmm, masters it business adminis-
tration and bachelors in computer sedences and mathematios
and all the regular sciences.

@ Does anybody want to be & rmhua& englieer any
more?

A A fellow would be a lot better off if he went to work
as a Jocomotive engineer than if he went to work in 2 faw
office oy in some similar iob,

& What does a Tocomative enginesr maks?

A About $5,000 to 336,000 & vear.

2 How do you brain a Tocomative enginees?

A We have a locomotive simulator that we're operating
in Los Angeles. It is a Full-size mock-up of 2 locomotive cab.
Through a computer we simulate all the sights and smmds

_ that are associated with locomotive operation. .

2 Even a cow on the track?

. A We could pul one on-ifs no big ioh. Basically, #f the
student doesn’t do the proper job of runpieg the locometive,

ha creates exactly the same condition that woald happen aut

o GAINS IN REVISION OF WORK RULES—

" on the line if he made a vaistake. :

: Q What sorts of people do yfm se}ect f{x training a5
_engineers

A Cexreraﬂ}', they are peep},e who ham been fuemen.

" Others might be brakemen or conductors, I hope one day -

we'll be able to hire dlrectly out of college as }ocomoﬁv&-
" . engineer trainees.

. @ De you meet any r&sw!;mim fmm tlm unions when you .
- take an’ operating emp]oye out aF umm jtmsdsmon m:u! pul

T han in manage

@ Mr. Biaggini, most of what you beve told bs i3 directed

toward the longrange future of raffroads. What do you con
sider o be the most pmsmg pmblm for }rmn' méuﬁry at S

the present thme?

A To bring the mﬁrt}a{is into the twentleth eemmy amti o
get ready for the 21st. That requires 2 thorough yevision of ©
national transportation policy, We desperately neéd to have
the rules under which we opémte reﬂsed to reﬂect Irmﬁem L

i techno‘iagy and Ecuow‘}mw RN
48 : o

radlroad rases?

. ‘Congress that all forms of transportetion be sllowed to'
" xedse and Yower rates without regulatery approval, Would
. this Bl the nced for devsgulation as you see BF.

“W& ate in the tr&ekmg buslness as weﬁ as the mulm& Busi-
aes:-;." says M:,. Buagg;m advocatmg divefstﬁed transpert

gn for it bocanse the su&&em impact of these changes wosii&
-be too much for them. -

’ ‘ e ‘:::V “see where we are going, and not jump off the deep end
FUTURE OF PASSEPSGER TRA’INS .

geem to require considerabls ‘co-operation from the unions, .
“Are you moking progress i modmmng Work mles te meﬁ:
- mrope efficient operations®

N ,remmmofwwkm}mm;.sabx
- done it ovér the bargaining table. Hopelully, the new afgree
e oA No, its a normal carser paﬁa We have ;zeople arriv- -

+*ing at 6feial positions through 2 wide variety of routes. One” -

©".of them is through jobs that ure bargained for by the imions. - ‘theyesrsgoon. .-

uions toward this while problem? ..~

" it has held dear all through Mistory. But 1 do think the ep- ¢
' erating organizations this timé reslized thet these weré.a
- necessary start on mlprovemeﬂt n wnfic nales ami opem*mg A

.Q Would ytm be in £avar o£ ehmmatmg sz%} regulatim efj'

A Thatis a goa}, that we shcm}& be woﬂtuzg zowaza. Eu‘t

1 thisk that the impact on the economy~the disloontion of -
dustry and so forth-~would be too much to take all at onee,

£ The Department of Transportation has recormended to

A Ithinkit lnwesahtﬂebit tae far, tﬂofast. L

@ Whyt o
AT dort thmk ﬁaﬂ fisers of transpoﬂamm are gomg to

- I beartily endorsg cnz:;petitmn and aeregdahon but let‘

untif we kaow how re!at;onsb;ps bebween sluppers ;md Cuse
tomers will be affected. )
& Should railroads be permitied to own other Eerms of
tranisportatfon such as huos and truek lines? -
A This, of vourse, has been our theme song for muny
years. At Southern Pacific, we were one of the orighators of
diversified transportation. We are in the trucking business
and the pipeline business, as well as the rallroad business, |
We would like to be fee to go into other forms of
transportation. .
Q Do you have special zegulatory mablems with ymn-
trucking busness because you are # raitroad?
A We would like to have our trucking lines freed of spe— .
cial restrictions that apply o than simply becanse they are.
gwned by a raflroad company. These restrictions stem from |
that old bugaboo, the Transportation Act of 1935, The legis-
lators at that time thought #t necessary to protect the grow-
ing tucking fndustry from the giant railread industry -that
was viewed as monopolizing all of the land tmnsportahm t}f'
the country,
3 Does the Administration’s transportation bill tack!e
this matter? -
A The Administeation bill proposes more freedom of entry B
into the frucking field and it makes no specific mention of
the elimination of vestrictions on railroad-ovwmed truck lines.
& Coold the railroads fake advantage of this gmate&"
freedom to enter the trucking feld? :
A I haven't read all the details of the bill, but & seemws
to me that zuyone who can show finascial rﬁpumiblhtv ;
wuld get to the tzuckmg Eusmﬁss o

Q The p!sms for the rairoad industey you have outlmed

A Yes. The inost impartmt pam of t&e agxeemenm tha
we'vs negotiated with the operating unions this vear”are
because we've

ments mﬁgiveuﬁ the opportunity to improve service and.
hold owr costs in line'so vo wiﬁbemﬂre ocmpetxtzve as'j'

Q Poes this mdieate 2 ne
A Lthink so, Ithmkthis:saraﬁanalathm&e.

"3 Why have ﬁwags worked out well in this caseP
A Labor can't be expected to give up easily ;he t§ungs

AN -
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By Jack Milier.

Businmss Editar .

Arvrak, the government operated pas-
semger raiiroad, dossn't stand ¥a ehanes of
surviving as presently constituted”

Offering service “acrese the country and
up and down the coast™ dooms prospects of
surcess, Donald 3. a%fém retiring ehair-
max of Sothern Pacifie Co, told The Ex
zminer sfter sdoittiog he hes cEffenity
saying anything zood about Awtrak.

The 7Z vear old railroad eseentive, who
lsas Teen n the business more than halfa
pentury, said thers i3 only one way Amirak
ezn be made to werk: By the governmant
pouring in seversl hundred miffon dollars
a year, -

The experiment, sighily over a year
nld, already has monsy troubles, Tt wili get
worse, Russell warnz, sioee the rafroads

which furmed pver thelr passenger sperd-.

tions io the National Rellroad Passenger
Corp. {Amirsk) will stop making payraents
after 1974 . .
Hugselt proudly recalls that back in 1858
he predicted the end of leng distance pas
seager #ervice by abwad now. “'The public
Seal won'l vide frsiss in sufficient nurebers
s a vailread ean break even, Only one ten -

- thetisandin bl percest of the natien’spop-

ulation rides {raims on any giver dey,” he
5ays. .

Nothing will lure the businessman fo
long distanee train travel, he adds. While
spracing ap service and moderniving cars
may atfract vacationists, it would be most-
¥ Vone trip for the nevelty, that's oll”

Russell’s eommenty were made ae be
prepared to give up ail his “meddling privi-
lages™ in the raiiread he joiaed 52 vesrs
%0 on 8 summer jsb with o track gang as
& Btanford siudent.

‘He’s "happy and content™ to mske the
break Wednesday when SP's haard meets
in Wilmington, Dei, That wili culminate two
decades as top offiesr, including 12 years
a5 president and foures chisf exeontive f-
ficer.

These were burgeoting groth vears for
the radirsed. During Rojsell's regime, 57
spent mors than 53 billion dor naw equip-
ment and medernizotion. It pashed in many
Tew aress - trucking, pipshues, sir and
marine freight forwarding, lessing and
kind developmen? for induatrist and com-
mmercial ugey

But Rusrell is Iwst 19 claim the glory,
‘Where we wese zad where we are going is

Amtrak Doomed Without Aid--

a rafiection of, the pampany, not any ope
individual,” he says, .

It he had his way, his departare would
be withoui pablic npfice, He has granted
interviews sparingly cduring Bis long rail-
roading csresr “and relectasily agreed to

this because BlagZini (Benjamin T, presi-

dent) asked me t0.” :

His feeling abeut perssnal publicity:
“Tog offen people Begin to believe whatis
wiitlen abuit them.”

Tusseli's meamme of an execufive’s sun.

cess 35 in The profit eolumn of the fnaneisl
staternent and in the wealth of manage.
ment lond ) )

SF has at least a half dosen op officials
“equgl to snyone and anyihing in the U8,
today. Many companies hayy to go oulsids
to &1 high posifions — that's a reflection of
a shorteoming in mazagetient,” Rusgeil
says, addisg:

Y omy scesssal doesnt 3o @ Detier fab
ihan I &4, then I didn't do ageod lob” -

The rallroad’s reputafien as fhe best
money aZer in the business dicates how
Ruseelis hard - nosed oosl - cutiing lech-
nrigues have pald off,

Hoaxplaing why he has been an ardent
foz of passenger servlve — “Inrny epition

[ Bt

iz imposgitle for long distance train fravel
Iz pay its way smyplace io the worid.™

He waz willing “to pay a big price’ (e
tackle 5P's labor problems and says: “We
stili have a tremendons amound of man
peurs paid for that are not mecessary . .
wa enald rua a train witheut aay people.”

Rugsell I3 unruffled when asked about
his reputation as a tough boss.

“i've always been fule v handling peo~
ple. You com call i fougly, ot Lnever asked
for anything T wouldn't do myself, 8P =l
ways comes first — there’s 2 difference be-
tweer being firm and vindiefive "

What's his formaula for gooonsdag tep tal
ent?

“Pick peopie moyst Hicely for a job, Make
it possible for them t got experience fo
qualify. T brongnt Blageint ouwt hers from
Texas In 1955 o gain exporiance.”

I's common Imowiedge that Russell
yiglde? the 8P throitle slowly after he
moved b of the presidency in 1964, “For &
while, T relained a veto and meddling privi-
loges. But I %ave been meddiing less inre-
ceal yegrs,”

He's proud of the “transition” axecuied
“withoit a Tipple” =0 he doesn’t “Interfors
ju anyway with the sparation of ths rail
read today.””

5

Diwriald J. Russefl — happy va retivs
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People Don't Want Trains

Your editorial fJuls ﬁ) sugzesting
& "200-mp e train fvem Los Angeles
te fan Francisea would make (rain
travel i Californis cr*mn@uthu'm
time with airplancss  misses 1o zig-
nificanl points:

First, the *f:@mz'a”}hv of Caiifornia
iz 1.11"%“'?“ ih whweery M "y
and Wazh! ﬂ:} The =ay :
rita Mountains along the coast and
the Tehachapl Mouniaing i"zian{l
make it imz}n sible *0 operate high-
sraad trzing at tha nreant Hma on

. ,‘E,

Tuaneh*ﬁg ‘under  these ranbes
would be comparable in eost to
bullding a lire under the }:z:';lif-:‘n
Channel -— withour aax ecoromic
Justification. While & pioject of that
kind might ke technologicaliv fsash
ble, therve would De no ineentive for
private industry to invest the capital
naceszary o bulld i

Secord, ciune Wne examp!
*huliet rraing” in Japan obs
resi 00 G pluotaae, The
Line iz an engineering marv

the rest of the nationalized rafle
there i3 plagued with moray losin

EXHIBIT I

lines, politieally tantmf‘.eﬂ Tates
and a av S1C§31 deficls ol guer SL il
lien & ciw_ t hag 22000 miles o rall-
road am empinys 470,000 persons—
more than any olher singis organk
zation in Japan and almost as many
as the totel U5, rallmad industry
emnleva 1 operate 20 iimos the
irackaze.

Rail passenger service in the Unit-
ed Slates mizht he justified in 2 fow
approbriste places sich as the Bos-
irn. New Vark \Wachineton enrrider,

Ereab AT T e wwen Yt oo, e »‘t— K‘-.»‘-

v R yemg e e e e

that the great majority of Ameri-

“cang have g’ecsm“e’iv opted for pt *91'
marder of ner
The record 9‘\

simply wi'l m‘ri :
raiiroad servies in fofeny v

19 fustily the r;,\g}s»me, Mo amaunt o

promotion or government invoive-

ment o "improve”  servies  will

change that situation.

THOMAS C BUCRLEY

: Hannger, Fuale

- Relations Depariment

Southern Pacifie

io3z Anpales
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INTRODUCTION

e plaintiff regards this as an ilmportant case.

The Sunset Limited is & passenger Lrain operated by
defendant Scuthern Pacific Transporitation Company ("Southern
Pacif{ic™) between Hew Orieans and Los Angeles pursuant oo
goptract with aAmtrak. In 1979 the on-time performance of the
Suniset Limited detericrated drasticaliy, from an already-low 50%
in the firest few months o 0% in July, a2t which level it remained
four foory months. Accerding to reports made by Scouthern Pacific,
an sbnormally large portion of the underlying delavs were due to
freight interference, wmost of which occurred beébwesn Wew Driesns

and Houston. {(Fact Z. 3, 2.3, 3.8 éj}

i
o
ot
-

Amtrak repeatedly urged Southern Pacific managemsn® o
resolve this avute problem, but received no satisfactory
response. As the performance ¢f the train continued tc decline,
Armtrak conducted nn investigation in Septenber and Ootober 1979
ig order to determine firzi-hand the oauses of the delays.
(Facts 3.7-3.9}

Amtrak cbservers rode in the cabs of Sunset Limites
locomotives, reviewed Southern Facific oparaiing docurents, and
inspected the operating facilities in vards and along the main
line. They coscluded that a great deal of unnecessary and avold-
able freight train interference was occurring. Desplte the
presence of Amtrsk cbhservers and accompanying Southern Pacific
officers on the trains, on-time performanes coatinued to decline.
In the first two weeks ©f December 1979 the Sunset Limited never
arrived less than 4 hours and 235 minutes late, and often as nuch
as 7 to 9172 hours overdus. At Amtrak’s reguest, the Attorney

General filed this action on December 20, 187%. {(Facts 3.9-3.12]

i/ Citations denoted "Facts® refer to Plaintiff’s Proposad
Findings of Pactg and Conclusions of Law Filed herewith.




The next day this Court entered a Consent Order reguire
ing southern Pacific to accerd the statdtory preference io ths
sunset Limited. Only then #id parformance begin to Improve,
Hevertheless, trak observers riding the Sunset Limited afie:
that date repeorted that pumercus instances of avoidable freigh:
interference continued to occour. {(Facte 4.6, 4.7, .9, 4.11-
4.13)

Jhe evidsnee shows that Scuthern Pacific has tolerated
eﬁarkably imept dispatching on its rall lines betwesn Houston
and Hew Orleans, and that its dispatching sractices have
inflicted substantial aveldable deiays on the Bunset Limlted.

The evidence also shows that by tolerating those delays Souther:

racific gonveved to its emplovyees the colear impressicon that

ke

riority treatment of Amtrak trains was not reguired on its ra
linesz. If a railread consistently engages in such flagrant
practices over a substantial period of time, but <an escape the
imposition of sanctions by Improving its poor pérform&nce
following the institutisn of a lawsuit, then the statutory
praeference ls meaningless.

Southern ?aciiic nas attempted to rebut the
Governament ‘s case on the facits, hut with little evidentiary
foundation and a notable lack of success. For its principal
defense Scuthern Pacific has been forced to rely on the olain
that it has merely engaged in deficient dispatching, and that the
statute should be applied only where & conscious decision to
prefer freights over passenger trains can be identified. This
position is fécially absurd. The statute does not reguire proof
of scienter. The statute regquires priority treatment for
intercity passenger trains. Where & law reguires two trains to
e treated unegually, and they are instead handied with egual

negligsence, the law is violated.

|
1




Southern Pacific has alse suggested that the
dispatohing moves described Lo this Court involve enormously
complex decisions, and that it is unfair 1o second-guess those

decisions. This position 1s an insult to the trade. As the
P

viaintiff

ur
f

svidence hag ghown, the function of yerdmastzrs and
dispstchers 1s to adapt to changing circumstances as they ooour
in order to avoid precisely the types of situations presented to
the Court in this case. Appropriate planning and competent
dispatching, both premised on the olear priority of Amtray
trains, would have avoided each of those situations. The faoh

that in sach case several uncomplicated alternative woves existed

o]
]

that would have expedited the movement the pagsengeYy trair
undercuts amny argument that the task is simply too S.FFleulxn.

The only other defense left o Bouthern Pacific is no
agsert that because Its performance has improved since last
Decsmber 21 no injunctive relief iz necessary. There are thres
opbvious flaws in this position. First is the familiar legal
principlie that when a defendant ceases illegzal activity only in
response to a court order, the likelihood of future viclationz
can be presumed. Second is the faot that Southern Pacific still
has not elinminsted unlawful freight interference betwesen Houston
and New COrleans. Many of the incidents discussed at this hearinc
occurred during the month of January, during the pendency of this
Court's order. hird, injunctivs velief is reguired in light of
Southern Pacific's attitude toward Amtrak passenger trains, which
according to the plaintiff’s evidence has ranged from
indifference to outright hostility. WwWhile the plaintiff
appreciates the candor of Southern Pacific's vice President fov
Transportatioﬁ in admitting that his railroad regards Amtrak as

2

an encumbrance, this is vet another public statement which will

|
|
|
|



serve Lo confirm the understanding of its employess that Ambtra:
trains are not weslcome on its tradcks.

1

The relief the plaintiff seeks in this ¢ase is neither

novel nor turdensome. Tt is the same priority that has
customarily been accorded to important passenger train:
throughout the recent hilstory of railroading. It is the pricrity
that existed inm 1950, when Southern Pacific's chief pperating
witness was the Trailnswmaster of the Lafayette Division and the
Bunset Limited was run on time. At that time freight trains werse
regulired Lo clear all maln tracks, within yards and withouotb, as
least 5 ningtes before the approsch of important passengsr
trains: switch movements were ncot allowed on main tracks 1n yards
for five minutes before these trains arrvived: and Southers

Facific rules expressly forbads the delay of a passengsy train

i

by a freight saw-by. The legislative history of Bection 402{e}

demonstrates beyond doubt that Congress meant to give Amtral

fas
—

trains a ezst the same prierity formerly accorded to imporitant

i

ines.

ir

passenger Ly

STATEMENT OF FACTS

Plaintiff's Proposed Findings of Fact filed herewith

ars incorporated as 1f fully set forth herein.

ARGUMENT

i. The Testimony of Plaintiff's Witnesses, Unlike That of
Sputhern Paclfic's Witnesses, vwas Properly Supported and Is
Erntitled to Great Welght,

Yhere are substantial conflicts in the evidence before
this Court concerning the causes of freight interference. 1o

addressing these conflicts, the Court should consider not only




+he eonclusions stated by the witnesses, but also the extent to
which those conclusions are supported by other gsvidence. The
testimony of witnesses whose conclusions are supported by pther
evidence which is substantial snd convinecing 18 entitled to great
waignt. The testimony of a witness whose gonclusions are sup-
perted only by his own Judgment or by nis own characterization of
inforration from unidentified sources is entitled to livtle or no

welight.

{a) Plaintiff's Case

The testimony of plaintiff's witnesses i1z fully sup-
ported by substantial and convincing evidencs from other sources
and iz thus entitled to grsat welght.

The President of Amtrak, Alan Bovd, testifisd with
respact o the dealine in the on-time performance of the Sunset
Limited in 19279, That testimony is based on the on-tiwme perfor-
mance data complled and furnished by Southern Pacific itsel .

(P 1; DX 17) &

Mr. Boyd also testified that Amtrak, bhefore reaguesting
the Attorney Qeneral $o bring suit. against Southern Pacific, made
efforts to persuade Southern Pacific to improve the performance
of the Sunset Limited on a coopsrative, non-judicial basis, Dut
that Bouthern Pacific's response to these efforts was not satis-
factory. That testimony is supporied by documentary evidencs [DY
& and X 7, correspondence between Mr. Boyd and the highest
officers of Southern Pacificl; by undisputed evidence that the
parformance Of the Sunset Limited continued Lo decline in
September and Qotober 19279, while Amtrak observers and Soathern

racific officers rode on the train (P¥ 1. DX 17}; By the

2/ Referances to "PX" and "DX” are to plaintiff and defendant's
exhibhits introduced at the hearing on plaintiff’s Motion for =
Preliminary Indunction.



admission of the Scuthern Pacific's witnesses that they are more

concerned with freight service than passenger service; andg v the
tacit admission that they took no specific action to enforcse the

statutory preference during the several months before this aztion
was filed. (Facts 5.1, 5.3, 5.4, 5.10)

James Larson testified with respect to specific inci-
dénts of freight interference encountered by the Sunset Limites.
Mr. Larson clearly identified the scurces of the information upon
whi;h he based his testimony. One source was the first-hand
reports of the Amtrak observers who rode on the Sunset Limited.
The qualifications of those cobservers and the events the -
observed have been pléced wefore this Court in sworn affidavize
executed by the observers themselves. {affidavirs of Larsz:.,
Sloan, Schaffer, Mitchell and DuBcis filed on December 20, 19272
and February 1, 1980} A second source of Mr. Larson's testimony
was the foiciaL documents maintained by Southern Pacific to
schedule and record the movement of trains. These included
timetables, delay reports, train sheets, train orders and yar®
records. Tﬁese are the documents experienced railroad people use
to analyze railroad operations, a féct acknowledged by Southern
Pacific in its response to interrogatory No. 2 of Plaintiff's
Second Set of Interrogatories. Response filed January 30, 19280;
See also II at 4B.25-50.3) éj Mr. Larson assembled the
pertinent documents with respect to each of the incidents
addressed in his testimony, analyzed them, brought them to court

and referred to them extensively in the course of his

3/ The Roman numerals herein I-V, are used to designate the
treanscripts for the five days ©of hearings on Plaintiff's Motion
for Preliminary Injunction, as follows: I-Monday, February 4,
1980; II-Tuesday, February 5, 1980:; III-Wednesday, February 6,
1980; IV-Thurséay, February 7, 1980; and V-Friday, February &,
i980. The number before the decimal indicates the page of the
transcript. The number after the decimal indicates the line ol
the page.




testimony. Plaintiff intreoduced representative samples of these
documents into evidence. (PX 3, 4, 5, 7, %, 21-28, 33, 33}

In summary, Mr. Larson's factual testimony was basedl
upon clearly identified and authoritative sources of information
which were pre;ented to the Court in a manner.which perwitted the
Cour£ and opposing counsel to assess their validity.

Mr. Larson's opinions with respect to proper railroad
practice were also supported by & breadth and depth of personail
experience with an operating railroad and, after joining Amtrak,
by years of experience in dealing with numerocus operating rail-
roads. {IT at 5.21-6.16; II at 97.20-95.4; II at 122.6-122.1%;

The testimony of Messrs. Guidry, Poole and Provos:
concerning the deterioration of passenger train service on thsz
Lafayette Division was based on personal cbservation and was
supperted by their 109 years of railroad experience on both pas-
senger and freight trains. (I1I at 32.10-33.6; II at 39.19-41.3;
II at 47.19-49.4)

The testimony of Dennis Vorbau concerning the com-
plaints received by Amtrak from passengers was supported by the
sworn affidavit he submitted to this Court on December 20, 1979;
by the analysis he performed and which he described on the
witness stand (IT at 59.16-62.14); and by the specimen letters of
complaint which plaintiff introduced into evidence. {(PX 20)

Lawrence Brophy's testimony principal;y concerned yard
conditions. It was supported primarily by an analysis of the
official yard turn-over sheets maintained by Southern Pacific to
record the condition of its yards. {V at 141.17-141.25) These
are the documents experienced railroad people use to analyze yard
operations. ¥ at 141.19-141.25; V at 153.B-153.13) Mr. Brophy
brought the pertinent yard turn-over sheets to court and referred

to them extensively in his testimony. Plaintiff introduced




o

representative samples of these doguments into svidencs. {(Py 2%,
23, 25} Mr. Brophy also based his testimony on Lirst-han?
bservations of the yards at dssue. (V at 141.311-141.3163% e
Brophy's statements ¢f opiniocn were also supporied by vyeayrs of
intensive and specialized experience in the operation «f yards.

Although Mr. Brophy discussed vhe condition of the vards wiith the
G I

people who worked there, he indicated that such discussions ar

L]

not a reliable source of information and that his conclusione

with respect to the condition of the yards were not based on such

discussions. (V aix 152.20-153.133

In summary, the plaletiff’s witnesses fully discloss!

the information unon which their tastinony wes bpassl,

*

inviting analysis by the Court and opposing counsel of the ade-

guacy of that information to support the conclusions thoss win-

nesaes reached. Buch anslysis Indicates that the testimony of

plaintiff’s witnesses was well-founded and is thus entitled to

great wealght.

i,

b)] Bouthern Pacific's Casa

The testimony of Soothern Pacific's witnesses cannot
withstand the same analysis.
¥

{1} Perscnal XKnowledge

None of the witnesses whom Southern Pacific chose Lo
pregent to this Court by affidavit or at the hearing had any
personal knowledge concerning the incidents of freight interfer-
ence alleged by plaintiff, This is a significant omission
because every time an Amirak observer rode on the Sunset Limited
he was accompanied by a Sputhern Pacific officer. Whereas the
Amtrak observers sach submitted sworn affidavits to thisz Court,
the Southsrn Pacific officers who accompanisd them did not. Ons

of the Amtrak observers, Mr. Larson, testified with respect to

i



amtrak's observations and undarwent oross-—examination. HNons oF
Soputhern Pacific's observers were ¢alled to testify. It van he
presumed that had shey been calied they would not have refuted
the testimony of Amtrak's cbsarvers.

Socuthern Pacific sought to respond 4o the allegzticn

i

cof freight intereference by oifering the testimony of Mr. Ramsey.
Re did not ride on the Sunset Limited when ths incidents of
freight interference occurred. Nor is there any evidence con-
cerning the extent to which Mr. Ramsey's version of the frejght
interference incidents i3 hased on information he revceived fror
the Bouthern Pacific officers whd were nresent to observe thaer.
From time to time Mr. Ramsey sought to convey the ire
pression that his testimeny was based on the parsonal knowiedas

of some other person. Mr. Ramsey rarely indicated the name of

that person, the extent fto which that person relied upon dotu-
ments or memory, the dats on which Mr. Ramsey resceived his infor-

mation, or the form of the information [written of oral, gensral

J
i
;

or specific). Instead Mr. Ramsey offered self-serving character-

izations of whnat unidentified persons supposedly said to him or

tn others at some unspecified time. (IV at 97.24~98.2; 104.13-
1¢4.19)  Much of Mr. Ramgey's information was, at best, third-
hand. {See, a.g., IV at 110-12-110.15}

Another of Southern Pacific's witnesses, Mr. Jochner,
the highest Bouthern Pacific officer dealing exclusively with
Amtrak passenger train service, attempited to convey to the Court
the false iﬁgzession that he had extensive personal knowledge
with respeot to the problems recently encountered by the Sunset
Limiked. In response to a question by the Court, Mr. Jochner
stated: .

"I try to make it a practice in my position

of riding these trains, all of our f£rains, at

least once a2 month or as muach as the scheduls
will permit.®



(V at 134.22-134.24) The Court then asked Mr. Jochner if he had
begn on the Sunset Limited. Mr. Jochner answerad that he had and
that he understood the difficulties the crew oo the Sunsst
Limited had sncountered in the pricr six months. (W at 134, 2-
135.11)  In his priaor deposition, howsver, Mr. Jochner ziated

+hat the last time he had visited the Lafayette Division was gz

B

single dsv in the summer of 197%. ©On that occasion, he rods in
the passenger compartment of the Bunget Limited from Leifaveite to
Houston oniyv. He was unables to recsil when he had made any pricr

visits to the Lafayette Division. {PX 36 at 34.7-34.14 and 36,9

Lt

6.25%;

{i1} Dogumentery Evidence

1h

Southern Pacific offered into evidence aoly ono
document pertaining o the freight interferencs incidents. Thaz
document (DX 13} iz a “string-chart® which parports to depion

train movements on the Lafavetts Divizion during a 292 hour period

L

in October of 1979, I% appears to have been prepared and offered
o make the movement ©Ff the trains look very complicated and the
dispatcher’s job wvery difficuls. {PX 17} indicates that the
truth is cinerwise. PX 17 sub-divides the entire string-chart
into 12 individusl parts, each of which reprosents the
gecgraphical area and period of time for whieh an individual
dispatchar is responsible. X 17 shows that esach dispatcher is
responsilble for only a small fraction of the train movements
nortrayed on DX 13. Bouthern Pacific’'s single document
concerning the freight interferense incidents is thus misleading
rather than hslnful. MHoreover, the lack of care with which this
dmocument was prepared iz indicated bv the fact that the graph had
to be corrected gt trial--specifically, Mr. Ramsey submitted a
revised graph showing tﬁat several trains werse parked on sidings

for most or all of the 28-hour period covered by the graph.



Similariy, Mr. Jochner's tables which reflected
augmented on-time performance of Southern Pacific's trains when
compared with all tralns in the Amtrax system [Jochner Affidavit,
January 23, 1980, Ixhibit B) were faulty: the augmented Southers
Pacific’'s performance figures used a contract-~based compatatian
of on-time performance, allowing numercas types of delayvs to be
gxcused, while the figures for other parts of Amtrak's systex
were based on ICC standards which 4o nct excuse sguch delavys.

Prom time 4o time in his testimony Mr. Ramsey sought to
crzate the impression that his testlimony was supported by

Socuthern racific documents, some of which were describeld in cen-

eral termg, and some of which ware not ijdentifsd as

cross—examination, Mr. Ramsey was asked wnethar he had brou
witlhi ‘him to apurt any d&cuments which supported certain of hiz
agsertions, and he admitted that hsz bad brought with him po sugh
documents, [V at 78.20-77.12}

It ie net encuagh, however, to say that Ssuthern
Pacific's case was not sgubstantiated by documentary evidencs.
Southern Pacific’s case was repsatedly impeached by Southern
pacific's own documnents.

in one situation'whexe the condition of the Algiers
Main on October 7, 197% was at lssue, Mr. Ramsey based his
testimony on & telephone call to a Southern Pacific employes on
Fegpbruary &, 1980. He chese to raly upoen the recollection
conveyed in that conversation concerning asn event which had
cocurred several months in the past rather than uapon the Sowthern
Facific vardmaster's reports which are filled out
contemporanecusly with such events, are kept in the regulsr
course of Bouthern Pacific's business, and flatly contradict the
after-the~fact phone call. (Compare P¥ 9 with ¥ at B6.25-87.173)

Sputhern Pacific's ¢laimeg that its vard operations were

disrupted by forcs maieure events on specified dates in July and

i
'
'
i
i
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September of 192798 were refuted by Southern Pacifinz's own yard
records. {(PX 22, 23, 25)

Sputhern Pacific's claim that the delavs to the Sunses
Limited resulted from unanticipated i1l Ffortune rather than fro.
scheduled operations was refuted by Plaintiff's Exhindt 24, z

CHouthnern Pacific train schedule which proves that Southerr
Pacific actually plans to send aslly freioht trains out on the
main trsck 26 and 33 wminutes ahead of the Sunset Limited, & eir-
cumstance which virtually assures delay when the Sunset Limital
overtakes those frelights.

Southern Pacific's clain that the preference soaght 1o
plaintiff for the Sunser Limitel i= unreslistic and woull Lo~
the Lafayerte Division to & halt was refuted by Plaintifi's
Bxhibits 27 and 28, which contain Sonthern Pacific’s ownm Time-
tables and show that previously Southern Paoific has successfully
granted the conhtested preference to the Sunset Limited and tha:
at the present time it grants comparable preferences o other
passenyger trains with egual success.

Southern Pacific's claim that the Jdelays encountered by
the Sunset Limited resulted from congestion was refuoted by Plaln-~
tiff's Exhibits 29-33. Mr. Ramsey testified that freight volums
was hicher and congestion hacame worse in September and October
of 1972, However, Plaintiff‘s Exhibkit 29, =a t@iggzam written by
Mr. Raméey on Septemper 14, 1879 states that the congestion
sitnation had improved. Plaintliff's Exhibit 20 indicstes that
Mr, Ramsey wrote on October 11, 1979, with r@éarﬁ to specifically
reported delays, in his own handwriting, that "Those delavs oould
and eghould have been avoided to 1 & 2.7 Piaiﬁtiff'ﬁlﬁkhibit 3%,
a Bouthern Pacific telegranm dated October 18, 1979, states "WiT:o
THE BUSINESS TEAT I5 O TRE LAPAYETTE DIVIEION TORAY, THERE I8 =3¢
REASON WHY NO. 1 SHOULD HOT COME INTO HOUSTOE 0N TIME.Y in

Plaintiff’s Exhinit 32, Mr. Phipps, former supsrintendent of the



Lafayvette Division, states that as of October 31, 1879, "line
congestion has eamed considerably".

Plaintiff's exhibits 33 and 24 demonstrate, frorx
southern Pacific's own freight .data, that freight volume an the
Lafavetie Division 4did not ingresse 1n 1872 but instess
CGaecreased., Plaintiff reausested that the dzta set forth i
Plaintiff's Exhibit 33 ba produced by Southern Pacific in
discovery. r. Ramgey stated undeyr oath that such assembled dats
did not exist, and could be collected only with difficulty.
{nefendant's Response to Plaintiff's Interrogatory No. 3, datesd
January 30, L1980). ¥When confronted with this data (which
pilaintiff subsequently obtained in other Jitigstien! on aross-
examingtion, Mr. Ramsey revealed that he was wéll RWATE ThL

. It apoeary that Southerw

)

Sowthern Pacific compiled such dat
Pacific failed to produce highly relevant documents damaging to
their pripcipal defense Lt this case, documents containing
information which plaintiff had reguested and which Southers
Pacific knew orf shoulid have known sxisted.

In SUMWATY, Sqwthern Pacific pressnted no dogumsntary
avidence which supports its claims, but relied instead on the
unsubstantiated oral testimony of its witnes%eg. That testimony
was repeatedly refuted by Bouthern Pacifio &Déuments affered intc

evidence by plaintiif.

{c} Conclusion

Southern Pacific's denial that unilawfnl freight inter-
ference has occurred is basad almost entirely upon the conolusory
testimony of its witnesses, unsupported by personal knowledge or
the regular business records of SBouthern Pagific, On such & slim
pasis, the testimony of Bouthern Pagific’'s witnesses would be
entitled to little weight, even if it were uncontroverted by aov

other evidence. But the testimeny of Scuthern Pacific's wit-

H
H
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.
neszes iz rife with self-contradiction ani has been conclusively,
refuted by Southern Pacific’s own documents. eoordingly, the
testimany of Bouthern Pacific's witnesses i entitled to oo

welght whatsosver.

1r The Evidence Shows That Bouthern Pacific Repestediy Cause
Avoidable Freight Interference to the Sunset Limites

The Bouthern Pacific rail line between New Orieans and
Houston used by the Sunset Limited is basical}? a singie track
railroad eguipped with automatis block signais, digpatched oo
timetebie and train order (IT at 24.38-24.22). 1t is comparasie
to many thousands of miles of railroad throughout $he United
states (1T at 24.23-35.1). Traffic levels on the line show that
it is not a high density operation {(II at 95.8-%5.13; and that
the work load of the dispetchers is moderate {(II at 96.11-29.20G1.

An Amtrak task force conducted an investigation in
Seotember and Coctober of 19792 to ascertain the causes of delayvs :

to the Sunset Tdmited. {I1 at 7.22-2.2). 1In addicion io

.

observing directly the operations of the train, the task fore

¢
P
!

sss2nbled train sheets, delay reports, vard records, condactors’

reports and other dccumentatlon which recorded the history of

1 5
¥
f

actual train movenents on the rail line (II at 2.3~9.14%.

Reports of their findings were compiled and presented to the

Court in eonjunction with the Motion for Temporary Restralning

Order filed Decambar 20, 1978, {(Affidavits of Messrs. Larson,

4/ James Larson, 27 years expérience in freight and passengser
operations {IT at 5.22-6.3€); Carl Sloan, 22 yezrs aexperience in
mechanical and fransportation {11 at 8.10-8.12}; Alden Clark,
professionsl enginser, 25 years railroad operating saperisnce {I7
at 8.13-8.1%): Gorden Dubsis, civil engineer, 33 vears railroad
exparience {II at B.16-8.18); Marvin Bchaffer, 3¢ vears
experisnce in train movement {II at B.19-8,20}; Bob Mitchell, 40
vears trangportation experience {II at 8.21-8.23}.



Sloan, DuBois, Schaffer, and Mitehell dated Decenmber 1%, 1972: Iz
at 11,5-11.10). A gecond invesiigation was conducted betwao-
December 22, 197% and the last weel in January 1980 {12 st 11,711~
12.1), and certain of the incidents observed during thai period
were deseriped to the Court by My, larson during the heariss on
plaiﬁtifi‘s Motion for a Preliminavy Injunction.

The prepondsrant cause of delays to the Bunset Limited
was interference by Southern Pacific frelicht opsvations [(AfI{-
davit of James L. Larson dated Decenmber 19, 1979, paragraph 147,
The delays occurred when the Sunset Limited hsad to mest opposing

freights (11 az 62.13-62.18); when the Sunsat Limited nai =

follow freights (Il at &2.21-62.24, #3.4-65.5, T7&.12-

cthe Bunset Limited nad to run through sidipgs £S5 meat or Das-
fraights left standing or parked on the main line {11 at 77,8
77013, B3.319~84.4): when local yard operations Blocked the main
line in front of the Sunset Limited (Il at 54.312-84.17, 100.7-
L10); when the Sunset ILimita3d had to “saw-by" freights that were
too pumercus O tod long to elear the main track for the
passenger train {II at 109.18~110.7); and when varilous other
instances occurred which denied the Sunset Limited use of the
main line because of Ffreight operstions {(II at 110.8-111.%,
124,14m115.15}r§f These delays occurred baseause Jouthern Pavific
employees either a) isgsuved orvders giving their freight operations
priority over the passenger train in the use of the rail line {II
at 30.9-30.20, 3:2.8-31.21, 34.%-34.15, 35.3-36.192, 41.6~41,23,
105.20-106.1, 1192.25~121.7; or b} avted contrary to Southern

pacific's own operating rules {II at 114.22-3115.20, 162.3-

162.14). ‘The specific examples of each type of delay which were

presented in oral testimony are desvribed below.

21 Mr. Larson explained the train movemants invelved in mesis,

passas, and saw-bys. {11 at 16.4~17.3r 11 at 1&.7-20.8}




P Delays Were Caused by Freights Being Given Preference
at Meets.
(1} October 7, 1972 meet at Raceland Junction (P Lo,
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The eastbound Sunset Limited, No. 2, was held on ths
siding a2t Raceland Junction for 1 hour and 1 minute waiting to

meet a westward freight, Extra 4109 Wes%t, even though this was

the only westwars freight cut of Avondale Yard that day. (23 ==

45,15-46.18) Plaintiff's witness, James Larson, tesiified thz-
the delay to Ko. 2 could have been (a) avoided by holdinz Extre
4109 West at Avondale (II at 54.3-55.1, 56£.1-5%6.13), or (=:

minimized by establishing the meet at Boutte, a siding approxi-

mately halfway between Avondale and Raceland (II at 56.16-56.22).

Southern Pacific's witness, John Ramsey, gave contradictory
versions of why Extre 4109 West could not have have been held =%
Avendale Yard on October 7, 197%. First he testified:

{l) "There's no room on the main track and
no room in the vard at that time" [6:00-
7:00 p.m.] (IV at 95.25-96.7).

(2) "Well, the 6679 was hanging out and
there were no tracks clear at that par-
ticular time, at the time [2:25-6:25
p.m. ] he showed up at the time they
could bring him in is the information
that I have been furnished" (IV at
97.24-98.2}.

{(3) "Well, there were no clear tracks avail-~
able as far as the planning the opera-
tion for this in the yard to accommodate
the trains any different than the way
they did, the way it was handled. My
basis is ~- my information is based on
not only the turnover but also in talk-
ing to the cofficers who were on duty at
that particular time -- not talking
personally but had been talked to and I
did some talking personally.” {IV at
104.13-104.19).

W RRINGT T




(4)  YWell, Extra H42B East was yarded ol
tracks 40 and 3%, twp of the tracks that
Mr. Brophy indivates and the yard-
master’s record at 3:30 p.m, indicated
as cleay.” (V¥ at 358.6-15%8.%).

But under cross-exXaminaticn Mr. Ramsey admitued:
{1} %he yardmaszer turnover for 3:30 p.o.
showel trache 37, 2B, 28 ans 40 &2 be
clear {IV at 929.8=39.35, 1060.312-300.135.

{Z) "They could have doubled him [Extra 687°
Fast] over in the yard . . . " [IV at
102,90

{3} 1v was physically possible to pub Extre
6878 East into Avondale Yari st 3:30
T T {(IV at 105.24-106.2, 317,12~
11‘;}‘ lr:‘

EANY B el I

g witnesc, Lawrence Brophy, explsins’ no
proper concern for the Sunset Linmdted would have avoidel delaw 17
st 142.%-150.5). Even mssuming the accuragy of Mr. Ramsey's
assertions that tracks 40 and 39 were blocked, there is ;
uncontroverted evidence that tracks 37 and 38 wers still

available to double Extras 567% East into Avondale Yard, thur

permitting the sscond eastward freicght, Extra 6314 Bast, to D

broucht inte Avondale on the mein. This would have slearer oo
main for the westward freight, Lxtra 4109 West, to depart fro-
Avondale Yard, thus freeing the vard track it was occupying for
Extra 6514 East to use to clear for No. 2.9/

Although Boutte siding was clear at the time Ho. 2

passel, It appaars that a local switch engine had begen given
preference in the use of Boutte siding on October 7, 19798, thus
denying No. 2 its use as a passing siding (11 at 111.17=-112.23,
P¥X 7}, It still was possible, however, to have established =

meet st Boubtte. (I st 2B.13-28.21)

Ej There is a further factual issae as to whether or not the
Algiers Main was occoupied during this time, but considering the
uncontested fact that there were colear tracks in Avondale Yard
proper, there is no nsed to addressz this additional issue at this
wime,



{2) October 16, 1979 meet at Baldwin (P H-13:
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On October 16, 1979, the Sunset Limited was delayed
Baldwin, meeting two opposing freights. Southern Pacific
concedes that this delay was avoidable since the second freich:
could have been held at Berwick to mec- the pasgenger trein Iz
at 58.13-62.9; III at 130.2-131.18}

E. Delays Were Caused by Reguiring the Sunset Limicte” t:
Follow Freichts:

{1} January 5, 1980, Dayton [PX 8-C;
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On January 5, 1980, No. 1 was delaved by being ordered
to follow a2 freight, which departed nineteen minutes ahead of No.
1, from Daytcon to Englewood (I] at 63-68). Southern Pacific con-
cedes that this was tooc close ahead of No. 1 (III at 140.2+
140.7), explaining that once the freight has been permitted to
use the main line in front of No. 1 to make up its train there
was little practical choice but (a) to allow the freight to run
ahead of No. 1 for 30 miles, since all available passing sidings
were blocked with freights {III at 141.8-142.14), or (b) to back

the freight down the Baytown Branch (III at 142.15-142.22).




{2) Japuary 3, 1980, Sparks Spur (PX 8-1
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On January 3, 19306, Lo, 2 was delayed by a looel
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freignt which picked up 20 empty cars at Sparks Spur {11 a3
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concedes that this delay was avoidable (717 me 136.1-13¢,

b

138.12~138.201}.

C. Pelays Were Caused by Parking Preights on the Main:

{1} Ootoner 16, 1972, Brimgtone (PY 8-
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Ko, 2 was delaysd 16 minutes going through the sidinc
at Brimstone to gei arcund a freight that had been parked on the
main several hours earlier. Mr. Ramsey admitted tﬁat this de-
layed the Sunset Limited {III at 122,20-122.21) but asserted that
he was "not sure that they would have had enough time to do i’
[put the freight in the siding before the crew expired under ihe
hours of servige law, 45 U.s.C. § 61 ot seg.] (IIT at 125.11-
12%.15} Southern Pacifie documents reveal that the crew had more
than two hours before it expired to perform this simple manpuever,
which under ordinary circumstances takes only about 30 minutes.
{Iv at 26.1-26.7} Hr. Hansey further asserted a corporate policy
discouraging backing long freichts {ITI at 129.14-3130.1%; he
subsequently admitied that the railroad does back freights every
day in connection with its normal freight overations {I?‘at

16.23w17-;2),



{2} January 7, 1%80. Connell (¥ B-F)
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&1 eastbound freight was allowed to ccoupy the malrn =
Connell forecing No. 1 o go through the siding and causing a
sixtesp-minuts delay. Thisz was permitised even though there was &
arew on the freight which had mere than an hour o elear for the
passenger train {II at BZ,14~83.17). In responss to guestions by
the Court, Mr. Rams#y stated that the diagran was imaccura:%

pecause it did not show a westbound freight which was ofcupying

of

the siding st Connell thus preventing bouthnern Pacific from usin

sy

that siding to clear the eastbound frsight for Koo 1. {111 as
149.18-150.2). Mr. Ramgey subseguently admitted that the disgran
showing that Connell siding was free at the time Rao. L arrived
was in fact mcourate. {I71 at 153.13-15%.20}. In & further
response o the Court's guestions, Xr. Ramsey égstifiei
definitively that there waz a third sastward frelight occupying
the Bezunmont siding whieh prevented defendant from using that
siding to clear for HWo. 1 {IYI at 156.10-151.17). On cross-—gxam-—
ination Mr. Ramsey admitted that the Beaumcnt siding “"oould very
well have been® clear [IV at 41.13~42.?I2j Mr. Ramsey unltimately
conceded that the freight hlocking No. 1's path at Connell could
have been put in the siding at Connell and that the grew on the
freight had one hour and forty-three minutes to nove the freight
into the siding--a move he estimated to take approximately thirty

nminutes {IV at 21.3~21.16, 23.17-23.21, 26.1-25.6).

2/ The following day Mr. Ramsey again testified that the
Bezumont siding was occoupised, basing his testimony on a
conversation wnich & Mr. Winterrowd had had with a trainmaster
Brnold {V at 66.21~67.12)., Mr. Ramsey had ne deocumentation o
suppart this assertion {V at 76.20-76.21)

i
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i Delays Were Caused by Yard Operations Using the Msin
Trach.

{1) Ootober §, 1979, Aveondale Yard [(pX B-C1
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¥hen the westbound Sunset Limited arrived av hAvondals
Yard on time on Gotober B, 1979 it wap delayesd for fifteev
minutes because s yard engine was switching cars on the main lins
(I1 &t B87.6-87.17). This viclated Southern Pacific's own
operating rule 23, which reguires yard engines to clear the =i
of approaching first class ftrains. (T1 at 162.1-162.147.
additionally, when the yard engine cleared, Xo. 1 found the main
track throuch the yard blocked by » frsioght which had been yarded
on the main track and allowed to remain there daspite the faou
that ¥o.1 was scheduled through Avondale ait that time {II at
§7.23-88.18). Both parties agree that track 35 was clear at the
time No. 1 passed, {IIl at 116.3i8~-117.%): it could have been used
to make ap the freight train, in vwhich case No. 1 would not have
neen delayed., Moreover, the yard turnover shows nlne {9) clear
+racks in Avondals Yard at 3:30 p.m. on Dotober B, 1979 {III st
10.9-11.6}. The records of movementz into and out of Avondale
yard for October 8, 1973 show that no trains or cars arrived into
the yard between 1:30 p.m. {the time No., 1 was schedualed through
and 3:30 p.m., the time of the yard inventory (IZ1 at 12;7—
11.20) Avcording to these documents it is clear thet the yard
had ample space in addition to track 38 to clear the freight for
Ho. 1. HNo. 1 subseguently was reguired to follow the same
freight for 44 miles to Schriever, incurring a delay of more than

an hour and s nalf {(I7 at BE.14-89.24%.



(2) January 16, 1980, Avondale Yard (pY 8-3
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on this date the main at Avondale was occupied by an
opposing freight which had been given priority toc use the main
from Raceland Junction to West Bridge Junction (II at 100.15-
102.5). This train could have been held at Raceland Junction ic
meet No, 1 or could have been cleared in Avondale Yars or on the
hAlgiers Main (IT at 102.6~102.21). Mr. Ramsey testified tha:t ir
his opinion this was not done because of an unanticipated delay
in getting clearance for a preceding freight to cross the Huey F.
Long Bridge. The freight was subsequently cleared in the Algiers
Main for No. 1 (III at 153.21-156.19).

(3) December 31, 1979, Fauna (PX 8-1I)
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On December 31, 1979, two freights were dispatched
eastward from Englewood Yard (Houston) in the face of the west-
bound passenger %train. The first freight cleared in the siding
at Fauna but the second freight had no place to clear and had to
occupy the main track in front of No. 1 until the first freight
departed from the siding at Fauna (Il at 104.11-105.11). Both
the Scuthern Pacific yardmaster and the diépatcher had to
authorize this move (II at 105.20-106.1]) Mr. Ramsey testified

that the second freight could not have been held at Englewood




Yarcé¢ because the yvard needed the room to clear the bowl tracks o2
the hump yard {III at 134.1-134.21), even though when asxesd about
. the specific volume of operations at Englewood Yard on December
31, 1979, he stated, "1 didn't make any effort to find those
figures."” {IV at 151.6-151.17}) Yard documents indicatel =th.-
Englewood Yard was humping at about 70% cof its normal activity o
.that day and Mr. Brophy testified that these figures show thz-
there was no congestion in the bowl yard on December 31 (V at
151.2-152.19). Additionally, the main line througﬁ Englewon”
Yard has two tracks, and one of these tracks could_have been usel
to hold the seconi freight (IV at 152.19-152.21:

. Freights Were Preferred Over the Sunse: Limite’. -
Other Instancecs:

(1) January 7, 1980, Live Qak Spur {PX B-I]
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The delay at Connell to také siding for the freight
which is depicted in this exhibit was discussed above in Section
C(2). No. 1 was also delayed at Francis to saw-by the freight
trains. {II at 109.15-110.7) By allowing the eastbound freights
to depart from Beaumont yard, the dispatcher created a situation
where delay to No. 1 was inevitable: No. 1 would have to saw-by
the freights at some location. (IV at 31.17) A third delay to
the Sunset Limited occurred at Live Oak Spur when a local
freight, Extra 7817 East, was made superior to the first class
passenger train for purposes of using the main line and this
restriction was not lifted when the local freight had cleared (IT
at 110.89-112.22) Mr. Ramgey conceded that this was an error on

the part of the dispatcher (III at 143.1-144.18}).




(27 Octoper 16, 1979, Eche o Lake Charles (PY 8-03
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The delay at Briwmstons depicted in this =xhibit to take
siding around a parked freight was discussed above in Section
C(1}. The other delay shown in this exhibit is the restrictlon

wihiich the Sunset Limited regsived at Echo which

wait at Egho, Vintou, Edgerly and Brimstone for
{shown on the diagram an.Lake CTharles Yard ) (1Y at 114.3-114.%0,
116‘§B~1l7,1é) Mr. Ramzey testified that, sven though the Sunss:
Limited wae running two hours and forty minutes late out of
Houston, in hisg opinion the dispatcher acted properly in givias
the local freight preferencs over MNe. 2 at Echy gince it wss
unlikely Ho. 2 wonlid be able to make up more than ten minutes
batween Houston and Bcho {IIT at 119.3-120.1) He subsequently
changed this testimony and admitted that "...the diapatoher
issued mn order that, what we ¢all too heavy. In other words, it
was tog much time that delayed No. 2.% [(IV at lé?«25—1¢8.5)_§f
The task ﬁérce investigated and analyzned all factors
which théy considered to be relevant in evalusting the incidents
presented te the Court. This included an analysis of all other

traffic on the railroad at the time of the incidents as reflected

g/ There wss considerabls testimony concerning whether or not
the delivery of the train order at Echo violated Bouthern
Pacific's operating rules. Since the delay relevant here was dus
to the substance of the train order, not its marnner of delivery,
there is no reason to resolve that guestion here., However, it
should be noted that the uncontroverted testimony is that the
passsanger train ran past the trailing switch at EBEcho--beyond its
peint of resiriction {II at 115.5-115.%, IV at 1490.2~140.10)




~18.16}., In no rcase
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by defendant’s operating records {II at 19.
were the delays to the Sunset Limited caused 5y strikes [I7 a%
19.17-19.19), by floods {II at 1%.20~19.21), or Dy any
circumstances beyond the control of defendant {II at 13.22-
19.24). In faci, in every case it was the actions of Bouthersn

Pagific employees which authorized defendant’s Ireight traffic to

delay the Sunset Limited. {I1 at 11%.25-121.73

Ii1. SQUTHERN PACIFIC'S CONDUCT HAS CARUBLD
RERTOUS LRREPARARBLE INJURY TO THE PUBLIC INTERDST

The injury caused by Scuthern Pacific's fallure o
acoord the statusory preference Loy passenger (rains is opvioas
and far-reaching. Generally, fallure o to accoord the statuioy
preference inflicts injury +to5 the pubiic interest, as stated oy
Congress in fast and efficlent intercity vail service. The
injury to tha public interest is inflicted in several ways.

¥irst, it iz inflicted upon the travelling public
whoge priparyy criterion in choosing a mode of transportation is
on-time reliability. (I at 12.23-13.5: III =t 38.9} The
inordinately high number of complaints received from Sunsex
Limited travelers attesis to the edtensive nature of the injury
which its delays have caused them. {III at 592.23-60.4y 61.8-
£1.22: 62.9-62.14; ¥ 20) Egually affectad ars those who spend
long and unnecessary'hwurs awaiting late-arriving péssengers,

pefendant's faillure to accord the statutory preferernce

alsc inflicts aobvious indury upon Amtrak itself. Its sbility to

retain previous passengers and attract new ones on all lines in
an era of energy shortages is severely undermined by the long
delays to the Sungﬁﬁ Limited. (IT7 at 59.8-59.15) Inasmuch as
Aamtrak is funded in substantial part by federal funds, this is an

injury ultimately borne by the taxpaving public. The naturg of

the injury caused by Southern Paclfic’s failure to erocord the
statutory preference, then, ls pot only obvicus and far-reaching

but alsoc irreparable.



IV. SOUTHERN PACIFIC'S COHDUCT IS A CLEAR
VIOLATION OF SECTION 4032(e) {1}

The plaintiff in this case seeks a deigrmination that the
acticn ©of Southern Pazific descrivped in the Statement of Facts
constitutes violation of section 402{e){l)] of the Rail Passenger
Service Act [(RP3.L), 4% U.5.0. 562{ej{l1). Bacaﬁsa thers ar-
strong indications that theses violations will continue absent a
court order, plaintiff seeks the injunctive relief desoribed in
the attached propossd preliminary injunction.

The mtatutory provicion which defines the vieolation is

7 .
simpie and clear.2/ As Southern Pacific has paraphrased it, 227

;

the provision "reguires that '[elxcept in an emergency,

o

passenger trains ‘shall be accorded preference over fveighe
trains in the use of track and other facilities, unless & walivar

4

has been granted by the Sscoretary of Transportation.'" Southern

Pacific would accord a protean meaning to the Lsrm “prefarence’;
g B

in its wview, when

properly interpreted, in light of ihe histor-
ieal hackyground of the concept of passenger train preference, ths
statute requires only a reasonable and pragmatic effort to accors
passengey trains 'top priority’ i%\m@vemenﬁ,“ﬁif rather than &n
ironclad precedence for passenger trailns in all

circumstances."12/

;
2Y Bection 402(e){1) provides:

E¥cept in an emergency, interclty passsnger trains
operated by or on behalf of the Corporation [i.sz.,
Amtrak] shall be zocorded prefersnce over freight
traine in the use of any given line of track, Junctlion,
pr crossing, unless the Becretary [of Transportation]
has issued an order to the contrary in accordance with
paragraph {2} of this subsection.

4
19/ Memorandum in Opposition to Plaintiff's Motion for s
Preliminary Injunction at 1.

11/ 14, ar 2.

12/ 15, at 3.
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The plaintiff eannot agree that the statute allows the
flexikle interpretation Southern Pacific advances. Its languaogs
clearly regulres that passenger trains bs gilven priority use of
rail lines unless an energency exists or s waiver has been
granted. Undue dlzruption of freight operations can be aveided
by obtaining a wailver:; absurd or impossible applicatioas of the
provision are aveided by inclusion of the exception for emer~
gencies. Eicapt to the extent of these two gualifications, the
preference is strict and mandatory. 2 railroad must make every
effort, inciuding eifforts which may have the effect of delayins

freight operations, in order to give priority access to Ambras

This interpretation is borne out by subsection (2} of
section 402(e).  If a reilrosad were allowed to curtail iis
efforts to expedite Amtrak trains at thet peint where its freight
oparations wers slowed, subsection {2} would be superflusus. The
whole purpose of the statute 15 10 reguire freight railroads Lo
make concessions o passenger traffic which they would othsrwizs
not be disposed te make., Sauthern Pacific's forthright resiso-
ance to making those concessions underscores ﬁmtrak'& need for
the lagal protection of section 402{e}.

At the hearing Southern Pacific expressed concern that
the legalifty of individual dispetching decisions not be judged
with the false clarity of himdsight. The plaintiff agrses that
the gtatute should not be constriued 1o require omniscience on the
part of dispatchers and vardmasters. Thoss decision-makers
should be held to & reasonable understanding of the gituation
which exists on Lielr rail lines at any given time; the reason-
ableness of thelr understanding should pe measured acrording to
the information whizh is conveved by well-maintained official

resords, such as train sgheets and yard turngver reports, and
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whish is available through raegular radio communicetions. Bui the
degree of effort which the statute raguires is npot merely
“reasonanle.” The statute reguires a complete effort to give
amtrak trainsg priority, not just such effort as is convenient i
norrmal freight operations. Any lesser reguirement would randsyr
the statute meaningless.

The term "emergency” presents no real internpreti-s
Aiffiouity. The Federal Railroad Admi&iéﬁratian defines the term
tn ipclude Yderszilments, cellisions, storms, washouts, fires,
obstructions to tracks, and other hazardous conditions wh;ch

could result in desth or injury, damacs o propevty o serisus

digruption of rallread operations.” 49 C.F.A. + 2Z0.47.
this definjition i accepted usage in reilrosding is demonstirated

by the faot that virituelly the same language ‘is employed to

define “"emergencies" in Southern Pacifiic Operating Rule §53.27

It is elearly appropriate to sllow the Federazl Railroad

Administration, the agency ilkely to be empowered Lo grant

waivers wundsr subssction (2}, to give content to this statutory

‘o

term. Naither by the FRA definition nor by Southern Paoific
own rules can any of the incidentg sxplorsd at the hearing be
Ffound to involve an Yemergency.” Southern Pacific's claim theal

the poor performance of the Sunset Limited was gaused by

i3/ Aocording to that rule, the term includes “derailments, :
ceolliisions, storms, washouts, fires, sbstrugtions to the track

other matters wiich would cause seriocus delay to fraffic, damag

to property, iniury to employees, or the iravelling public.”
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"averwhelming physical problems” such as floods, strikes,
washouts and hurricaﬁes“&ﬁf 15 simply refutsd by the evidence.
One resl interpretative difference remains. Southern
Pacifilc takes the position in its Memorvandum in Oppositicon that
Congress enacted the stetutory preference in "horbtatory terms, ¥
and tha®t since it established no fines or other penaltiss for

1

vioclation, it intended to do no morae than adopt the historic
g@ﬁeral operating practice” of passengey train preference as it
traditionally existed in the raiiroad industry. 22/ The
Legislative history of section 40202)1(1l}, reported in extensivs
detail in point 11 of Plaintiff's Memorandum in Responss (pn. 6-
12}, shows that it was the swecific puvpose of Congress to enso
an eniorceabls legal right for passenger trains anid that it dis

s3 over the obijections of the Assoclation of American Railroads,

spokesmen for the rallread industry, the Department of |
Transportation, and even Amtrak. For the vurposes of this

proceeding it iz not necessary to detervmine whether Congress

meant to create a preference for passengey trains beyond that

which had tradlitionally existed, or whather it simply meant oo

reduce the historic preference to statutory terms. All plaintiff
seeks is gn order reguiring Southern Pacific to acoord to

passenger tyraine on the Lafavette Civision the same priority they

once received prior to the creation of Amtrak.

24/ Memorandum in Opposition at 2. Althoughn defendant has
sceasionally asserted that congestion caused by the strained
capacity of its rallroad is justifiction for failing tc accord
passenger tralons a preference, plaintiff proved that frelght
tonnage at the time of the first riders’ program was lower than
for any other time in 1879%; and that the tonnage for 1979 was
Lower than for 1974 oy 1978--in short, that there wias no <on-

gestion due to excessive tonpage on the rail line. Moreover,
defendant’s principal witness, Mr. Ramsey, testified that
increased traffic levels were “"not . . . per seY an emergency.
{v at 18.15)

! C L .
EEY Meperandum of Southern Pacific Transportation Company in

Opposition to Motion for Preliminary Injunction, p. 4.
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V. THE BATURE OF SOUTHERN PACIFIC'S PASRT VIOLATIONS AED ITE
BTTITULE TOWARD PASSENSER TRAIN OPERATIONS SUGGEST THAT BuCH
VIOLATIONS JHRE LIKPLY TC RECUR

In memoranda slready submitted to this Courtl, olaintiff
has maintained that in seeking equitable relief pursuanit Lo
explicit statutory authority to enforce public policy, the Uninesd
States is entitled Lo equitable relief upen a showing cof &
reagsonable liklihood of sugcess on the merits and a reasonable
lixlihood that defendant's Lllegal conduct will reour absent
preliminary injunctive relief. Memorandum in Support of
Plaintiff's Motion for a Preliminary Injunction at 47
Memorandum in Support of Plaintiff’s Motion fov a Temporzr,
Restraining Ordsr at 7-9.

Although plaintiff has already presented sufficient

evidence to meet the traditional coriteria for preliminazy

gguitaivle relief, sz defined in Virginia Petrolsum Jubbers v.

¥PE, 259 P.24 221, 925 (.0, Cir. 1958}, such a showing is not
reguired in governmental enforcement actions. In such instances
harm to the public interest is presumed and Judiclal balancing of

competing eguities is not necessary. Unlted States w. Ingersoll-

rand Co,., 218 F.Supp. 530, 544-45 {(W.D. Pa.}, aff'd, 320 F.2d 509
{34 Cir. 1863}
The evidence presented to this Conrt and discussed

above indieates that numerous and repeated statutery vielations

have already cccurred, thus making success on fhe merits not Jjust
reasonably likely, buot highly likely. In determining whether
plaintiff is entizled to the relisf sought here, then, this Court ;
need only decide whether defendant’s illegal conduct iz likely to

recur, absent aun Order of this Court. As the subseguent

discussion indiwates, this Court woeld be folly warranted in

inferring that defendant’'s illegal conduct is likely to recur.

Tndeed, on the record now hefore thig Court, no othsr inference

appears possible.



In assessing whether defendant’s illegal conduct is
a g

likely to continue absent injunclive relief,

the necessary determination iz that there
exists soms cognizable dangsry of regurrent
violation, something more than s meare
possibility which serves to keep the case
alive.

Urilted Steates v. W.T. Grant Co., 245 yU.s5. 629, 623 {1933). Tre

evidence presented ln this action makes abundantly clear that

there is far more than some cognizable danger <f vecurrent

i

viglation and nence that injunctive relief is Fully warranted

ners .

. Past Viciations (reate an Inference of Fugtore
Viclations

Flaintiff has established z oleay pattern of tral.
dispatching practices which nave inilicted substantisal avoidably
delays upon the Sunset Limited. That such a pattsrn has existed
in the recent past gives rise to the strong inference that,
absent a court order, the pattern will persist into the future.

SEC w. Koracorp Industries, Ine., 57% F.o2d 6592, 6985 (9th Cirx.

1978); SEC v. Management Dynamics, Ins., 515 #,24 801, 807 (257

5. Viclations Continue Lo Ocour

Southern Pacific has urged this Ceurt to conclude that
the delays to the Sunset Limited were temporary in sature and
that regent improvements in on-time performance make UnNEUSSHaTY
the granting of intunctive relief. Improvement in performance
dees not, however, militate in favor of denial of this motion.
Indeed, the fact that illegsl conduct is terminated only when an
investigation is commenced or 3 swit is filed may support the

inference of future illegal condust, SEC. w. Manor Nursing

Centers, Inc., 458 F.2d 1082z, 1100 (2nd Cir. 1872). Certainly,

the cessation of violationsz after the filing of suit is no bar o

the issuance of an injunction. United States v. Parke, Davis &

Co., 362 U.S. 29, 48 (1960); Hecht <o. v. Bowles, 321 U.5. 321,



— RF e

327 (1%44}. Recent improvement constitutes ap admission that
past delays were avoildable and that efforts te comply with the
law will result in substantial on-time perfermance. The fao:
that improvement has been achieved only under judiecial soruting
doeg not lead to the conclusion that the improvement will be

maintained voluntarily; the case law is clear that in facl, the

inference is to the contrary.

Moreover, while performance has improved, it is clesr

from the evidence presented that obvious statutory wviolationsz

contipue to ocvcur.  The numbar and magnitude of such violations

may have diminished, but the statute prohibits any instance of

avoidable freisht dnterference causing delay to passender

it

trains. It is nacgessary 0 the complets sradication of =such

viglations that an indtunction be issusd and enforced.

C. PDefendant Refases to Recognize t?e Iliegal Naturs
of its Actions

pefendant hap persisted throughout this action in
T g

maintaining fhat its dispatching practices are not in violation

of the gtatutory preference, and that given the identiocal

circumstances in the future, it would again act in exactly thu

same marnmay. {V at 1%,9«15.12) 7o convince defendant that the

alteration of its practices, it is recessary

b

statute reguires
that a finding of past viclatlions be emphasized by the issuanc

of an injunction proscribing a continuation of those practices.

‘. Defendant Has a Negative Attitude Toward ihe
StatuLory Preference ang 2 SBtrong Motivation t2

Give Priority zc its Preight Operations

sputhern Pacoific candidly admitted during the hearing

that its primary interest is in its freight operations. (¥ at

136.10-136.12) HMore to the point, Boutherpn Pscific forthrightly

announced that it would be happy %9 be rid of its cbligation to

operate the Sunset Limited. [IV : i
in this regard is one of long standing. As set forih at pages

12~14 in plaintiff's Response Lo Memerandum of Scuthern Pacific

at 71.13; V oat 1046.16Y  Its vis




in Opposition to Motion for Preliminary Injunctiion,. Southern
Pacific's highest officers have often gublicly expressed thsir
antagonism to the operation of intercity pasgenger trains in. ths
United States. Southern Pacific did not atitempd Lo refute this
position during the hearing, but only attempted to explain whai

stent

e

it perceives to be a pasis for this hostilicy. Its pers
attitude undersgores strongly the necesgsity for injunctive relief
in order to assure that Southern Pacific will respect and enforoe
the statutory preference.

Southern rPacific's hostllity to passenger train sarviae
has been communicated dlvectly to Ambrak. In an April 1979
meeting with Amtrak officials, Mr. Rabers, the Assistant SGeneral
Manager ©Ff Southern Pacific stated, "Let's set the record
straight.) I don't give a gond god damn for your passengsy
trains." {1l at 27.25-28.1) The attitude of Southern Pacific
toward passenger operations was perhaps best exéreﬁsed at Lthe
hearing by Mr. Ramsey who, in response %o the guestion of whether
a freight could have been put in & ¢iding to allow the Sunset

imited to pass on the main track, aszonishingiy responded "Why
would they elear the main track?” {IV at 13.6-14.1%

Southern Pacific’s ocurrent attitude was clearliy
demonstrated by itwo ingldents which cocurred during the course of
this hearing. On February 5, 1980 the Sunset Limitsd was bucked
off the main line onto & scale track to facilitate freignt
cperations and as a result was derailed, {1V at 7B.15~79.10) On
February 6, 1980, Southern Pacific delayed a passenger train on
another line for 23 minotes and refused 4o move the traln out of
& station until Southern Paecific received assurances that, if it
hecame necessary to water the locomotive en route, the delay in
doine so would not he charged against Southsrn Pacific in the
caleulation of incentive payments. {V at 129.1¢) Mr. Robert
Jothner saw no impropriety in this method of resolving a

aontractual dispute with Ambtrak, & method whish invelve3 holding




the train and all of its passengers hostace until Amtral agraee?

-

t¢ give the Bouthern Pacific the relief that it might hzaous
entitled to. (¥ at 130.8-130.18)

The company attitude i cglearly reflected in the lary
of positive action by Mr. Jochner, the hig¢hest Southern Pacifio
pofficer with exclusive responsilbility for dealing with Ambralk,
Despite the obviously deteriorating performance of the Hunse:
Limited in the latter half of 1972, Mr. Jechnsy visited the
Lafavette Division only once, somatime during the surmar. On

that visit he rode the Sunset Limited oniy from Lafavette 4o

£t

unsnle

[N

Houston. He rode in the passenger acoommedations.  Hae

to regall the last time he wvisitel the Lafavetts Divi

&

e

9]
3

!

& that occasion. (BX 36 at 24.7-34.14 and 36.9-34,25)2%

;

Moreover, Mr. Jochner was unable o specify any aftion he had

taken to instill a philosoephy among Southern Pacific operating

personnel that Amirak trains are to run on wime. (¥ et 136,17~

137.23) : :
Clsarly illustrative of Southerns Pacific's view of the

inportance of the Sunset Limited’s on-time performance is the

fact 4hat sven affter the Desember 21 Consent Ovder was entered in i

this action. Southern Pacific issued “klocking instructions.” or /

schedules for its freight trains. establishing "optimum times”
far freight departures from Lafayette Yard and from Avondale Yarc

oly 26 and 33 minutes, respectively, ahead of the schaduled

18/ mnis testimony, given by Mr. Jechner in his deposition prior
to the hearing, 1s in sharp contrast to the impression he tried
to communicate at the hearing. In vesponse to the Coourt's
questioning Mr. Jochner stated at the hearing:

"I try to make it a practiee in my position of ]
riding these trains, all of cur trains at leash ;
pnece a month or az mueh az the schedule will

permit.”

(v at 134.22~134.24] The court then asked Mr. Joohner if he had
ridden on the Sunest Limited. My. Jochner answered that ha had
and was aware of the difficulties the crew on that train had
encountered in the prior six months. {V at 134.2-135.11)



departure times from those stations of the Sunset Limited. {V at
54.6 and 28.19) 0On these schedules delay to the Sunset Limiter
is v£rtually assured. (v at 27.17}

Under these circumstances it is.easy to understand why
operating employees on the Lafayette division considere? the
Special Notice seat out by Southern Pacific pursuant to ths
Consent Order, proclaiming that its corporate policy was to
accord preference to passenger train operations, to be a joke.
(111 at 37.2, 52.9-52.22}

Mr. Krebs, a Scuthern Paciflic vice presiden<,
acknowledged that there is "a general undsrstanding [with:o:
Southern Pacific] that the company does not favor the operatic.

of passenger trains.'” (IV at 87.3) The employees realize tnzz,

contrary to former times when delays to passenger trains were

thoroughly investigated {III at 34.1-34.5, 43.19-46.19, 49.&-

50.5), disciplinary action is only rarely taken against those who
interfere with the progress of the Sunset Limiteéd. (III at 13.3-
13.9; 16.15-16.25, 46.20-45.23)

Mr. Jochner admitted that because passenger operations
constitute a smaller percentage of Southern Paclfic's overall
operation and because so many employees are inexperienced, many
cf the operating personnel are not-familiar with the priority to
be accorded passenger train operaticns-. Yet by the end of 1979
neither Mr. Jochner nor any other Southern Pacific officer had
instituted any program to communicate to those employees the
nature and importance of the statutory preference for passenger
train service. (IV at B6.4-86.21) Small wonder, then, that
those employees consider the Sunset Limited to be just another
train. * As Mr. Guidry, a brakeman/conducter on the Sunset Limited
for the past 15 years, testified, the current attitude among
yardmasters is, "I don't give a damn about Amtrak." (III at
36.1) Mr. Provost, fofmerly a conductor on both passenger and

freight trains, concurs, stating that the men he worked with ir



freight operations "just didn’t give a darn” about Amtrak. {11z
at 51.22-52.2)

Siven Southern Pacific’'s stromng motive to Favny iis
freight operations and 1is unfettered opportunity to 4o 57,
given the attitude vwhich has developed among the enploves:
responsiblie for operating the train, and given ths resulil-
flagrant abuses in the past year, there exisis every resson to
¢onclude that violations will rseur. Scuthern Pacific cannot
be ieft to apeord the statutory preference to the Sunset
Limited voluntarily, but must be reguired to do so by this

Court.

WI., THE HELIEF BOUGHT BY PLATHTIFE IS8 NELTHER {OVEL 306
UNDULY BURDENSOME

At the time this action was filed plaintiff sought
enforcement of the statutory preferance in the form of severa:l
specific operating regulrements which were caleulated to ensyre

that Ambrak ftrains recesived priority over Southern Pacific

o2

freight traffic. As the evidence in this case was presente’

Lr

hecamse apparent that it 1s aot essantial to that objective that
the Court involve itself with such operational detalis.

The legislative history of Section 402{e)
dempnstrates bevond deubt that Congress meant te give Amtrak
trains at least the priority historically accorded to important

passenger trains formerly operated by the railliroads for their
own accounis. See Section IV above. By its evidence plaintifif
demonstrated that such a priority {which was termed “absolute”
during cross-examination only to distingoish it from lesser
pricrities now accorded) existed in recent times as & part of
the operating practize of most rallroads, incluading Southern
racific, and thet it exists today as a part of Southern Paciflic's

timetahle instructions on another daivision of its railread. (W

at 30-44: PX 27-2B} That priority was and is, in essence, that



a1l freight trainz, transfer itrains, and switch engines mus:
clear the maln track, within yards and on the rosd, a specified

time before the approach of the passenger train, and kha

assangar trains must not be delaved fto saw-by frelight fralin
I G Pi ]

I

It is not necessary on this motion for interlosatsr:

reiief that the Court exglore the ocuter boundaries of the

statutory preference. By requiring the defendant to reestanlish

as part of its timetable instructiong the priori

fed

y which formerly
existed and which, at the least, Congress intended to
reinstitute, the Court would be granting substantially the sams

r

at the - -time this zotion was Filel.

adl

relief sought by plainti

Southern Pacific «ill not oo undualy burdene? by & reguirsament
g r

that it comply with the law in this manner. The obvious effisco
of the order would be to increase the on-time performance of the
SunRset Linited, and by Southern Pacifjc’'s own admission,
oreration of its freight trains is facilitated whern the Sunset
Limited runs on time. (IV 8t 57.24-58.7: V &t 79.23-87.2}

To best allow for implementation and monitoring of sach
an order, plaintiff also reguests that the Court maintain in
effect its requirenment of Decewber 21, 13792 that defendani repor:
21l delays over ten minutes to Awmtrsk and preovide a detailecl

explanation of thoge delays resulting fraom freight

3=
=

interference. A3z the evidence demonstrated, the defendant has

the past provided Amtrak with reporis, albeit superficial, of

fu

delays, s0 the incremental %grdem of this requiremant is
negligikble. Finally, plaintiff regoests that Southeyrn Paclfic be
reguired to delivay = copy of the Uburt’s Order to sach of its
amployees responsibiz for the movement of trains within Lafavette
Division, in order that 1ts contents and requiremants be

jmmedintely and precisely knows by those persons.



wherefore,

23

order granting plaintiff’

the form annexed hareto.
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UKITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNTTED STATES OF AHERICE, H
3
Plaintif?, 3
J
vs. 3 Civil Ecilnon

) Wo. TH9-339-
SOUTHERY PACIFLL THARIPORTATION )
COMFPANY, }
)
bBefendant, 3

PRELIMINARY TRJONCTION

This matter came on £3 b heard on the Uth davy o7

February, 1980, on the Verified Complaint of plaintiff Unizsd
States of America and plaintlffis Hotion for & Freliminz»--

Injunction against defendant, its officers, agentz, servanis. aus
emplovess: and it appearing Lo the Court after five days of
evidentiary hearings that defendant has given preference &o
freight frains on its rail lines batwesn Hew Orleans and Housbon,

ular Ambrai

[eN

and thet defendant has fallsd To zogor

2 ore

]

3

passenger train, the Sunset Liwited, in ocperations betwoen dew
Orleans and Houston, the preference mandated by 4% U.S.C,
§KE2(&){1): and 1%t further appezring to the Court ithat absent the
raliel grdered herein defendant is likely to cbntinuge te faill to
acgord the Sunset Limited the preference mandated by 45 U.S.C.
§562(e){1);

NOYW THEREFORE, 4% is by this Court this aay

of , 1480, OHRDERED, pendents lits, that defendant

herein, its officers, agents, =mervanits, and emplovess take the
foliowing actiona with respect to the operation of the Bunset
Limited passenger train between New Urleans, Louisiana and

Houston, Texas:




1. Amend its timetable special insiructions to s

Train Ne. 1 is superior to all btralng except
Train Ho. 2 and Train Ho., 2 ia superior to
2li frains. Oppesing inferior clasgs and
extra braine and yard engines must clear
leaving time of Nos., 1 and 2 not less than
five minutes. Inferior plass and extra
trains and yard engines in the same direoction
must olear time of Nos. 1 and 2 at the time
such trains are due to leave the naxt station
in the rear where time is designated bub not
less than {fdve minutes. Nes, I and 2 must
not be delayved sawing [reight treains.

2. Issue forthvwith 2 Spesisl Notioe stating to 1

employees thabt they shall conduct btheir dulies in acoordanc

[

the specizl instructions seb forth in paragrzph 1 oabove, ex

koo
il LT

oWl

in emergencies, which ters includes deralilments, collisionr.

4

storms, washouis, Tires, or cother accidental obsiructions ¢

[

track which place planned gperatlons beyond defendant’s control;

and stating furither thst failure 1o s0 conduct their duties

is

punighable by defendant’s digediplingry processes and by contempt

of this Court.

3, Submift te Amtrak within twentv-Tour {248} hour

their oceurrence reporis of all delays in sxecess of ten (103

minutes, and gubmit within seven (?}‘dayg of their occourrsan
detailed explanations of such delays invelving freight
operations, includipg without Iimitation a statement of all
“pains involved in the delay, the duration o?f the delay, th
caugses of the delay, and any discliplinary action which has
will be taken as z resuit of the delay.

. Dpeliver a3 oopy of this Order to all of its
officers, agents, and employees responsible for the movemsn

trains between New Orleans and Housiton,

s of

a#

2

or

~
T ool



jkn
Highlight


This Injunction shail

Isguecd

remaln in fall force and effeet

until further Order of this Court.

1980 __.m., Bastern Standard Time.

UNITED STATES DISTRICT



CERTIFICATE OF BERVICL

I certify that I have served the fellowing documents
filed herswith upon defendant by causing copiss of same to be
delivered in hand €0 defendsnt's attorne of record, Ztenhen
Ailes, Emg., Bieptoe & Johnson, 12450 Connecticut Avenue, B.W.,
Washington, D.C. 20036:

1, Flaintiff's Post-Hearing Memorandum on Mobtion for

Preliminary Injunction:

2., Propesed Preliminary Indunchtion:

a7

3. Plaintiff's Proposed Findings of FPact an

it}

Conciusions of Lawr and

4. Affidavit of James L. Larson.

Andrev M, Wolfe

February 19, 1980



ONITED STATES DISTRICT COURT
FOR THE BISTRICT GF COLUMBIL

UNITED STATES OF AMBRICK, 3
Plaintifr, i
V5. K Livil Actinn
} Ho. T9-33G45

SCUTHERN FACIFIC TRANSPCRTATION
COMPANY

~

Defendant,

FLAINTIFF'S PROPOSED FINDINGS
FOFACT AND CONCLUZBIONS L7 LAW

T. PROPOEED FINDINGS OF FLIT

e Amira¥ Passenger Train Servina

i

1.7 Tne dationzl Railroad Passenger Uorporstlss

{BAmtrak®) was gstablishked by enactment of the Fall Fassenger

en Mav 1, 197t. {1 at 10,

~ . ;

of Amtras, the American rallrovad lndustry was lesing approxi-

mately $200 million annually on deteriorating rail sassengsr ser-

vice. It was apparen:i that withoui some Fors ¢f public suppor:
rall passenger ssrvice would be extinguisnsed, Congrass desided

a

that rail pussenger serviee should continue and that &

e

e necese

sary publie funding should be provided. Rather than pay direot
subsidies to private railroads, Congress esitablished Amirak as

new antity to provide the reguired rall passanger servics, (I

L
4/ The Heman numsrals narein, I-V, &are used fo designate the
trangeripts for the five days of hearings con Plaiotiff's Hetion
for Preliminary Injunction, as follows: I-¥onday, Februzry &,
1983 II-Tuesday, February 5, 1980 IIl-Wednesdzy, February @
1980; IV~Thursday, February 7, 19803 and V.Friday, February 8
n

i

1980,  Thes number before the degimal indicates the page of the
transcript. The number after the degimal indicates the line of

the page.

W

ju

]




10.11-11,13 In ¢reating Amtrak. Congress declared Lhat “aodern,
effigient intercity rallread pessenger servics 18 a necessary
part of a mazlanced Lransporiablon system® and that “"the punlie
gonveniense and necessity reguire ths continuancee and ‘nourovemant
of such servise Lo provide fast and comiortable transporiation
between erowdesd urban arsas and in other apreas of the countewr.
45 U.s.C. §501.

1.2 Exespt in the Hortheast Jorridor between

Washingiton, w.0. @ns Bosten, Massachussetos, Asmbtrak provides rall

nassengasr serviece to the travelling public under gontraebts wits

dafendant Southern Pacific Transportation Company (YSouther
the movement of the aAmbtrads

passenger contracting rallrcad and

o

K

.
%3

b
Y

i\)

act by Amtrak. L B-1

L4 Amtrak has besn directed by Congress to make a 507

[

improvement in the on-time performance of its passenger Lrain

servige by Sentember of 1982, (I at 13.9~13.11; %5 U.s.C.

enacted on Septemper 29, 1979, P.L. 96~7%, Title I, $103{a},
Stat. 537)
Lacking control over the novement of the passenger

trains, Amirak secks to impove the op~time performance of those




trains by offering {inancial incentives Lo the contracting rail-

)

roaids, by‘closely monitoring on-time performance, and by exhort-
ine the contracting ralirosds %o improve on-time performancs., (1
at 13.38-148.18; I at 33.15-%B.19) Awmirak's contrach with Sounaa
grn Paclfic provides financizl ilnsentives for betler on-tins per-
formanecs. (¥ at 13.12-23.17:

1.6 FPrineipally on the basis o the specific findings
in this segtion 1, it is gonoluded that Congress mandated Anmbray
to provide the travelling publio with reiiasble intercity rail

passengsr transperiaticn characterized Dy improved on-tims oer-

. Tha Sunset Limited

5,

2.1 The 3unset Limited 15 an Amtrak vasssnger wralin
whilch opsrates between New Orleans and Los Angeles, & distanse of
appreximately two theousand miies. The SBunsel Limited passss

2xas, - The Sunser Limited departs westbouni

From Hew orieans on Hondav, Wednesdey and Friday of saon waek ano

designzte? Amtrak Train Vumbers 1 and 2 reapectively. {Complaint
and Answer at pars, 13-1% and 27; II ait 40.1-435.5%

2.

%)

Tne seegment of the Zunset Limitedis route which
lies hetween Houston and Kew Orlsans, almost all of whioh is
¥nown a5 the Lalayvette Division, iz 364 miles long. A1l bug 272
miles of this segment are oonitrolled exclusively by Southern

e. {CTomplaint at par. 15. Answer suggests figurs is

2.3 A% the time dmtrak was oreated, bne Sunsst Limibed
already had a long and famous nistory. It had begun ecperation in
the 1690's. (V¥ at 85,75-86.5}

2.4 The Sunset Limited had Jong ernioved an gperational

priority ever freignt trains. The 1980 Lafavetie DRivision Time-



table set forth that priority in toe {ollowing spenial instrun.

-

Ko 18 superior to £11 Trainsg Exoapt
Ba. 2. Ho. 2 iz Superior to ALl Tralns,

Spposing first and inferior classSss and
extras trains and en gzﬁ@s must olear leaving
time of Nos. 1 and 2 pot less than 5 minuyfes
First and inferior classes and extra hrains
ani engines in the =ame directicn must cleagr
time of Hos 1 and 2 at the time such tralns
ara due to leave the next ziatilon in the rear
where time is designated but not less than &
winutes, Hoz. 1 snd 2 must not Be delaves
sawine freleht Lrains.

by 23,§f sy, Z2i-24, amphasis 31““;16 Poat HEL11-LLT Tosunh
soeaial instruetion ls inoiuded iv twe Lefavetts Jivizizn Ti-n-
rabls hodayv, Vomt LU, A=84, 15,

2.% In the vemrs Followlng World War II, the srefer-

’J

noe for pasgenger traing was strictly enforesd on the Lafaystite

ress B Senthern Pacific were frequently summoned

of the Lafaveise Tivision ant

salled ypan te azuoant for sctions which delaved passengsr
traing, even when sush actlions nad been accidental and had causs

only minor delavs. Az z result, the emplovess

Pacilic werse carasful to accord preferance L0

{111 at 3%.24 ~ 34,3727 ITT av H3,16.-86.1%7 131 st

2.6 At that tiwme, Southeryn Pacifis cperatad Tour pas-
sencep Lralins in each direction between New Orleans and Houston
saoh day of the week. Thus a total of 56 passenger trains per
woak were ocperated Lhen, as comparad with the current total of &
pasgenger trains per week. The on~tims performance of those
sarlisr passenger Lrains was very pgood. {III at 41.12-81,24°

#,7 In 1958 the scheduled time for ooverations of the

Bunset Limited between Lafavette, Louvisiana and Houston was 3

4 The designatioﬁ ApYY will be used nerein to refer Lo
la l‘ulff‘% exhibits HUX® pefers bo defendant’s exnibits,

s im




hours, 55 minutes. The pressnt schedule 1= 5 bours, 25 minutss.
even though the Sunsel Limited makes one less stop. (I1I7 at

T

Orleans was 2 hours, 55 minuies in 1950 and i3 new 3 hours, 2
minvtes. (PX 5 gpd PX 283

2.5 SBouthern Pacifiec's freighf operabions would be
senefiteed 17 the Sunsst Limited regularly ran on time, ({17

138, 8-138,25; IV st BT.24-5B8.7: V at 79.23-80.3%Y

2.9 Frinecipally on the basis of the specific Tindings

in this =m=s2tion 2, 1% is concluded tha

dew Orilesns and “ouston has

T

. N - : . a End " e
ihv to geramit sonsistent on-times paeformance of the Sunesl

40

I2.22-H3,15%  Zimilarlv, the schedule betwean Lafavelis and Hew

I
=2
o
Lt
3
]
=
.
-
[
o
[
o
v
!
2]
s
]
o
(=%
!

Limlrved whnsn adegustie training, dizcipling and managerizsl atvisn

%, The Or-Time Performance of the 3unset Lipitsd in
1579 anc Amtrai's siforts Lo Improve Io

3.1 Amtray regularly ponitors the on-time perforsa
data submitted Lo 1% by the oontracting rallroads., 7% 3% 7.,

™

.45 Affidavit of Bobert Vanderciute filed Teooember 271

—t

nereinafter "Yapderaolute A0fidavit™, nar. 3

]
[

3,2 & ecertaln allowancs for delay iz buillt into the

soheduls of every sassenger train as ¥reogvery time" apd is

therefore not refllecied in on-time performance statistics. Far

the Sunset Limited belvween dew Orlegns and Houston, Lthere is
aporoximateivive hours and twenty minutes of recovery time
eastbound and approximately one hour of recovery tiams
we2atbound. Therefore, if the Sunset Limited lost four nsurs

the schnedule between Housvon and ¥ew Orleans, it would bave

ar

ctusily incurred spproximately six heurs and twenbty minutes

delay. (1L at 39.6«39,29)

[
s

(R4




3.3 The on-time performance data submitbted by Soutnern
Pacific to Amirak indicated that in 15879 the onetime nperformance

of the Sunset Limited declined as indicated Ly the followino

table:
O TIWE PEEFORMANCE OF SONSET LIMITED IH 157:
Monte (197¢) Psrogntage On~Time
danuary 5556
Fabruary 50.C
March 52.¢
Apmil 46, %
Has T
- : T
dualy TG
Ayguse T
Sephenbar Ton
Cotober .
Hovesher ST
Daoegber Tl

{F% it

.40 The an~%time performances dafa submiited by Ssuthern
Pagiiin to Amtralk indicates that ig Julv of 1377 the Sunsaes
Limit=d had the wvorst on-time performanes of any intercizy
passenger train in ke Inizsl Stazeﬁt In the folliowing months
the Sunset Limited nol only remained the worst performer, bub 4i2
g0 BY an inereasing margin.  {(PX 2; DY 373

.5 The en-time performance datiz also indicates thay,
although the rail milsage boituwesn ¥New Orleans and Houstorn iz anly
8% of the total rail mileage of thae Sunset Limited, most of the
delays to the Sunsel Limited were ceeurring between Hew Orleans
and Houston. {Complaint and Answer abt par. 27}

4.6 The on-tim2 performance data submitted by Southern
facific Lo Amitrak further indicates thalt in 167% the Sunset

i#ited had an abporsally large amount of freight intsrfarence.

I

Whereas the Sunset Limited constitutes only 2% of Amtrak’s ad-

Justed train wmiles, in June of 197Y the Sunsel Limited accounted

[

far 1T4% »f Amtrak's delays dus to Creight interfersnoe.  In




H

November of 1279 the Supsst Lisited accounted for 34% of Amtrak's

delays due to freight igterfarenee. {(Yanderclute Affidavit, par.
53

2.7 As the on-time performance of the Sunsszt Limited
deveriorated, Ambtral intensifled its efforits to persuade Southern
Paeific to improve the situation. fhe Prasident of Amiral testi-

fied., "We exhorted everviboedy we cowld Tingd at the Southern

Paoific %o wry to geb us z little better servica®., {1 at 17.13-

12}
.3 In addition, the Presidens of Amtralk ordered =
tear of Aztralk eaplovees {each of whom had extensive exparisnc:

Zwm railroad operations) to ride o the Zunsat Limitsd 1o obsarve
the proszlen and fo meke recommendations with respect o it o

S 2N TR0 1A IT s TLO1T-5.2)

vy

®

2.2 The Amtrak tear rods on the Sunser Limitsd in Sep-
temhar and OJctober of 1979. They observed "s great deal of usn-

- neeessary and avolidable frelght train interference” [Tha:

@

i3

[e3]
5
ey
4

freizht interferenc:

L

cussad in detzil din the Tallowiny s2o0-

icn. Dfficers of Southern Paclific amcooapanisd Sthe Antrak obe

¢

sapvers on thess opersticons. (I an 20,17«26,227 Affidaviis of
Larson, Sleozn, Miwschell, BDuBols, and Schalffer flled on Decamber
24, 19793

3.0 Tne presesnce of bhe Amirak observers and the
Suuthern Pacifis officers on tne Sunsst Limitel Jid mothing to
halt the contloually deelining performance of the 3Bunset Limited.
Un the contrary, the performance of the Sunset Limited becams

werse. Ambtrak then reguested the Attorney General to ilnitiate

o

itigation te resclve bhe problem.  {(PX 25 DI 173 1 at £20.17-

A%

g

0,250

"

3011 In nhe Tirst two wesks of Uecember 1974 every
eperation of the Sunset Limited srrived at least 8 hours, 25
minutes late. Thres operations arrivaed wmore than nine hours

late. {Complsint and Answer, par., 251




2.72 On Depemper 20, 1279 this action was filed.
3.1% Principaily on the basis of the specific findings

in this section 2, iw iz concluded that the on~itime performanc:

of the Sunset Limitad beginning avout May of 187

e

and continuins

=

through most of Deacember of 19795 detericrated so badly, and
Southers Pacific's responses o Amtrak’s pless for assistanae
were 50 unavaziling, as to vwarrant Amtrai's seeking, and the

Attoroey Gensral's Turnishing his aszistance under Secticen 207 of

the Rzil Passengsr Service Aot

and Houston used by bas Bunget Limited 1s basioczlly & sing

parable to thownsands of miles of railread throughout tne United

- -~y o -~
States. (IT av 24,23-35.1;
i 4 £ - N Py B & o~
.2 Cver this segment of fresk the movempent o7 Sralins
over the main Line is contpgllad Ly dispaighers exompt Within

certain vard limits where, in roceni times, econtrol of ine maln
track has been sxeroised Dy yvardmasters. {ID abt 12.20-31%.10; IIT
at ¥7.5-37.17: I1I at 52.24-53.,12)

4.3 Euring the periopds of time in whig:. Ambtrak obser-
vers were ghserving the cperations of the Sunse: Limitad thers
occurrad rumerous lpstances of avbida%le freight interfarence
whizh are attributable %o desisicns made by dispatehers and yard-
masters, (I1 at 43,12-121.7)

.h o On Getober T, 1975 train No. 2 was delayed mes

o

in

i

8 vestward freight train, Extra 5109 West. (II at 45.15-456.15)
This delay could have besn avoeided by holding Extra L3109 West i
fvondale Yard {II at 54.3%-5%.1, 56,1-56.15%) or could have been

minimized by establishinz the meef at Boutte. {IT at 56.106-

R )

B, 22}



4.5 On Oetober 16, 1979 train No. 2 was delaved
Beldwin meebting two cpposing {reight frains. Thiz delay

hnave been svoided by holdino the second freight train a2t

)

b

.

Berwick. {I1 at 58.13-62,9; III av 134L.8-13

4.6 Oa January 5, 1980 train Ho. 7 was delayed
ing a freight train from Dayton to Englewged Yard. (I1 at
£7.21Y This delzy could have been avolded by postponing ¢
making up of 3z freight triis sn the main line urtil Heo. 1
sassesd (103 at L4L.B-3H2.14Y ar by keesing the freight eole

zhe Baytown Branch untdll Ne. 1 nad passes. ITL ay 142,13

.7 Un danuary 3, 1285 trsin Bo, 2 was delaves
ing from 3parks Spur 3 Francls 2 freight wrain sl
2t Sperks Spur o piow up addivicnal zars, L7 av §%.2-7%

It
o
0
o
@®
i
W

1~
5
o]
=

s
[+3

nave bean avoided LI the Traight had not

$.%  On Deotecher 1B, 13749 tpain He. 2 was delayed

tarourh 2 siding st Zrimstone fo get arsuni & Treight sral

by placinzg foe freight in the sziding.by using 2 bavkKineg mo
orior to the arrival of YNo. 2. {IIT a¢ 77.15-72.34F BSuch
baoking movement ls routinely employed by Scuthern Pacifio
nermal gourss of its freight operations. {IV at 16.23-17,

ght trz.n had ampl2 timz to complete t

e

The crew of the fre

t sxpired under tns hours of ssrvice law.

Sods

movement befors
at TT.15=7%.24)

.9 On January 7, 1580 train Ho.o 1 was delayed

through a siding at Connell bkecause 2 freight train was parked in

aL

could

foliove

L]

e
e

P

he

et

5

121}
nis

{(Izz

going

the main track. This delay ocould have been avolded by placing

the freight in the siding prior to ths arrival of Ho., 1, whieh

the crew had ample time to do before it expirsd under the

of

train at Beaumant. siding te meebt do. 1. {IV at 37.5-

L

hours

service iaw [TII at 82.14-53.17), or by holding the freight

7.18,




e
[N

B.13-82.7, 44,745,107}

4,10 On Setober B, 1979 train Ho. 1 was delayed st
Avondale Yard begause a2 vard engine was switohing oars on tns
main line (I at 87.56-87.17) and becauss a Freight itrain wasz
varded on the maip line. {II at 87.22-85.1B) Ho. 1 subssgusntly
had to follow the freight train to Schriever. (15 at 28,1i-
gngine off the main line in accordance with Scuthern Pacific

eperating rules ana by putiing

anticigation of Yo, 1's approach. There wag aaple roon in the

vard to aceemnodate the Treight treain,  [I7I 2v 106.9-11.1°
.01 On o January 13, 1980 Lracn No. 1 owas delavad ax

R -
Lahe

Advorndals Yard or onto the Alglers maln in antiloipation of Uz, Xfs
approacgh, {(I1I at 102.5-102.21°%
k.12 o= Devcember 3T, 1373 train

2auss Lwo OpLosi

s
i
e

freight trains were allowed o lszve EZnglewood
Yzrd to meet ¥o. 1 oat Faunma., {II arn 10#.311-105.11) This deiav
aould nave been avoided by helding the second frsight 1 Zogle-
wood Yard on vard btracks or on one of the maln lines uniil ¥o. o
nad passed. {IV at 152.19-152.21: V ab 151.2-152.19)
5,13 On January 7, 1980 train No. 1 was delayst

hecause No, 1 was nob advised of the avrrival of an oppoesing loaal
fraight whie% wés given prigrity over He. 1 from Ceonnell te Live

fak Spur, {IT at 110.8¢-112.22: TIT at 143,1-184.318)

-y

L.18 0 On Gesober 1R, 1079, train No. 2 was delaved whe

it Was reguired to wait for a local freisnt at Echo, Vinten,
o

(53

Edgerly and Brimstone, rather than beipg permitted to make up

some of the Lws hours and Forty misutes 1t had alresdy lost.
(T at 114.32-11%.27, 1156,.18-117.13;

e~ sxamnlier ~7 zvoidabls Treight intevfor.

w, ik imid

i



ence are gdescribed in the affidavits ol Messrs. Larsen, 3loan,

Sehalffer, Dulsis, and Mitehell filed on Becember 20, 13979 zni on

Fabruary 1, 1930,

.15, In all of the axaaples of freight interfsrencs
doscribed alb the hearing amd in the aflidavits, alternatlive:
axisted which the dispatcher or vardmaster oould have employed

which would have avoided or minimized the delays Lo the Sunsst

Limited. The available alierpeiives were not complicated or

but wers satandard rallroad moves whiek dispatohers

gophisticabed,

and yardmashters know or should know. {11 at 119.22-121.7: ¥ =t

.18 Prinaoipally on the basis of the spscific Cindineca

"

4, i¢ is concluded that Southern Pacific

fraeguently, in tne pormal courss o
the absencs of emergency, and without dus regard for Lhe

raference to be accorded pas

e

obstruated the main line at =idings and in yards thereby creating

the goeasion for saw-bys, carslessly permitted freight crsws to

fdie on their hours? thus permitting thelr trains to becoms an

chatruction to passeanger trains, casualily lssued train orders

1.

to

[

giving freight irains priority over passenger bralns, faile:

pay adequatz atitention to the need to clear the main track in ad-

vance of the prediciable and infreguent passage of the 3unset

Limited, and generally treated the malter of passenger train pre-



Ference as though 4% wepe of litbtle or no importancs,  Specifie
and numerous examples of this same activity eontinusd to oocur

Zfter issuance of thiz court's order of Deasmbesr 21, 14745,

(a1

Seuthern Paoific’s Attitude Coneerning the Prefersnce In
Fasganger Trains apnd the Beapring of This ALLituds on She
Likelinood of Heeurrerces of Advoldanie Freight Interference

w

5.1 Smuthérn Pacific i3 primarily intersstsd in the
cparation of freign:t trains. [V at 13%6.12) Thare i= 3 ceperal
understanrding withln the Southern Pacific that bthe zompany 4o
not favor thz operavtion of passenger trains. {IV at BI.7 -,

Soutnern Pacific would be pleased 17 thes Sunseb Limited wers par-

manently termipated. (IV a2t T77.13; V st 100,363, Souther
Paoaificts fAssistant Generzl Manager bold amtrsb officisls, "lLet's
el the recard stralght. I don't zive & geeod goddamn for your
passenger traing.® {III at 27.25-28.1)

5.2 Hany of Socuthapn Pacific's operating emplovess aps

104 familiar wish passenger train opsrations. (V¥ =zt 138,70 « 3L

I

.3 A% the tims of the hearings, ZBouthern Pacilic wa

I
Lo
[H]
ot
o

unzable to demonsbrate spanific st@ps_it nad Laken'to comnuni
to its empleyses the nature and importance of £he statutory
nreferance for passenger trains, (IV at 86,19, ¥V at 135,258-136,°
5.8 Southern Paoifie's nilghest corporate officer deal-
ing execlusively with Amitrak problems, Robert Jochner, has himselfl
taken no smpeclfiic motion to instill bthe attitude Lhat Amirak

traing are to run on time, (¥ at 136.17-137.23}

5.5 Mr, Joehrner does not bave first-hand Koowledse ol
the regent problems on the Lafayeﬁte Division. The last time he
vigited the Lafavette Division was & sinsle day in the suasner of
197%. 7n that cccasion he rode on the Sunsst Limibted only from

Lafavette to Houston. He could nob remember the last time prior




to that ococasion that ne visited the Lafavette Division. (PX

day

5
at 34,7-38.%74% and 36.G-36,28)

5.6 Beginning in or about Aprii of 14974, Southern
Panifia's ope;ating personnel perceived an attitude of indiffer.
gnce btoward passenger trains among their fellow workers and im-
mediate supesriors. {(LII at 36.%; III at 51.22-52.2)

5.7 Diseiplicary action is not regulariy taken against
Southern Pacific operating employees whoe fail b6 accord the Sun-
sat Limited its statutary preference. {(III at 13.3-13.9; II1 at

15,15-10.2%8; II1 at 45,20-46,23%)

i
{2

Southern Pacilic’s pperating persoanel 4id not

take seriously the Special Heotioce reguired by thiz Sourt's Order

of Degember 21, 1879, which statsd that it is Scuthern Pacific's
poliey to zive prsferenca to passenger btrains. - (I1I ay 37.%

They did not regard Lthe nobtice as a matber which defend

8]
po
ot
=
o
1

likely to enforee with disecipline and saneticons, {171 at 52,148
L

5.9 3Southern Pacifie’s principal operating witness
testifisg thalt tne Judgments exercised by its employees in the
inatances desceribed in =ection ¥ of these Finding of Faot weps
appropriate {V at 7~z.2) and that, save For those instances &3 io
whieh he conceded error, if those same circumstances were Lo
recur in bthe future, Southern Pacific would deal with them in the
same way it had dons before. (V at 15,.9-15.19)

5.10 Southern Pacific has planned certain capital ium-
srovemantz for the Laféyette Division. These capital improve~
ments are not desizgned to insure that Southern Pecifis will
accord the statutory prefargnce to passenger trains and will net
necessarily have that effect. Southern Facificts officers
helieve that surging business will continue to be a probles for
Southern Pazcific in operating the Sunset Limited on time (IV at
75.8; IV ab TT.4-T7.10) and that substantirl and increasing

prassure on the capacity of the Lafavette Division raii line wil



make it more difficult for Southern Pacific dispatchers Lu acoord
prefarence to the Sunsst Limited. (IV at BH.17-8B5.1}

5.11 fter institution of ithis Cpurtifs Order of Decemn-
ber 2%, 1479, 3outhern Faclfic promulgsted blocking instruntions
ang train achedules for lts freight trsins whiech established
departura times regarded as opbtimum for its freights. These
inatructions and schedules provided that one freight train would
leave Lafayette Yard on;y 26 minutes ahezd of the Suqset Limit=d
and anobher Traight btreailn would leave Aveondale Yard only 33
minutes ahead of the Sunset Limited. (V at 25,8-25,20) If these
freight trains and No. 1 were to dgpart at ths scheduled timaxz,
delay to ¥o. 1 wopuld be virtually assured.

5.12 On February b, 1980, Scuthern Pacifiec delaved ar

fmtrak passenger trailn on ancther line Tfor 22 zinutes

&

to move the traln out. of & station until Scuthern Pagific ra-
peived assurances that, i 1t vscame neceazary Lo waltar Lhe looo-
motive en roube, the delay irn doling so would not be chnarged
against Scuthern Pacific in the ealeulation of incentive payments

Amtrak makes Yo Scubthern Pasific. ¥V at 128.10)

WH

0
tod

)
oy

rincipally on thez basis of the speoific findings
in this ssction 5, it is conaiuded that 3outhern Pacilic resents
and would prefer to disregard the presencs on its reil line of
the Sunpset Limited and cother Amtrak passenger traing; that its
attitude is known Lo its emplovess, who asre aware that failure to
accord the péssenger train preference will not resuliz in disoi-
plinary proceedings; hhat itz éttituﬁe of rostility to Amtrak is
moat vecently exhivlted in the February 5, 1980 incident referred
te in the preceding garagraph{ and that in view of Southern
Pacilfia's unwillingness to acknowledge that the incidents
desoribed in secticon 4 of these Findings of Faot constitute
avoidable frelight interferenne, future eplisodes of the same kinc

are likely t¢ recur,




i
s
WY

1

6. Infury

6.1 Amtrak's ability to offer to bhe traveiling public
the aiternative mnode ef quality transportation mendated by Lon-
gress depends upon the 5n~time parformance of Astrak's passenger
trains, In déciding wihether or not to travel by trpain, the tra-
velling publio is primarily concerned with bhe reliasbility of

ol
2

Lo

Amtrak's performance. (I abt 12.27-1%,

5.2 Im 1973 the opsratiocon of the Bunset Limited ra-
sulted in an abnormallv large volume of conplaints from pas-
sengers, For the periocd May to August of 1979 Amirak regeived
pagsenger gomplaints at & system-wide rate of 7.9 complaints per
10,G00 passengers., In that same period, complalicts concsriaing
the Sunsst Limited were received at a rate of 37.4 per 10,000

passangers, During thne remainder of the year bthis dispariiy in-

o+

C?eésed. The rate at which Amtrak received comyiaints Lhrouchout
its smystem declined to 3.7 pepr 10,000 passangérs..but the rate st
whileh Amtrak recgelved gom§laiat3 ateout the Sunset Limited inw
creaszed to 45.9 per 10,000 nassengers. A disproportionate number
of these comblaints aconcerned on-tlme performance. Many made
speodlfic mention of what the passengers perceived as freight in-
terferance. {II1 at a0.8-52,14, PX 20) -

£.3 Scuthern Pacific a&mité that delays to the Sunset
Limited discourage some of the traveliing publie from using rail
passenger service. {Complaint and Answer, par. 32)

&.4 Prinsipally on the basis of the speeific findings
in this zeation B, it iz concluded that Soutbérﬂ Facific's ackiv-
itiez whieh causzed the Bunpnsest Limited to run very late very ofien
have caused serious injury to members cof the fravelling public,

to those who attend Sravelliers, to Amtrak and te The public in-



i

&

arast ip intercity transportation,

it
fot

. PROUPOSED CONCLUSTONS OF LAY

t. Tols Court has jurisdietion over the parties t2 hnis
controversy and ¢f the subject matser of the conbroversy by
virtue of the provisions of h5 U.3.C 547, 49 U.s.C. 10101 et
2eq,, and 25 U.5.C, 1331(aj, 1337, and 1345,

2, This Court bas Jjurisdiection in this ecase to grant
declaratory reliefl and further rellel based on suech 3 declaration
under 28 U.S.0. 2201 and 2207,

3. V¥Yanue for this case in this Court is appropriate
under 24
laintifft's orool by elear, convincing and wsll
documented evidsnce that defendant’s agents have regularly
ignored or denied to plaintifl, in the absence of any emergency,
the praeference to be aceoorded passenger trains pursuant o

Soetion 402(e){1) of the Rail Passenger Rervice Act {(¥ihe fot™)

P]

-= Which defendant sought tc redut with 1ittle more than ithe
pnsuhstantiated apinions of iLs witnesses -- constitutes a
showing of pobt only reazsonable probablility, but a very high
probability, that plaintiff will succeed on the merits of the
conkroversy.

5, The tern "emergency® in Sectlion H02{e) (1} ingludes
derallments, collisions, storms, washoutsz, fires, or other
avcidental obstructions to track which place planned operations
bevond the control of Lthe pperating railrosd. Th@ incidents
desoribed in Seeticn 4 of the Findings of Fact were unaffected by
any &mergency.

s, Defendant has admititesd through ths testimony of ils

officers that 1t would achieve benefit to its general {reight


jkn
Highlight

jkn
Highlight

jkn
Highlight


aperations 1f the Sﬁnset Limtied ran on time; and in light of the
nature and levels of tralfic inovelved, traditional rules
'gBV@rning dispatching, the physical railroad plant available, and
the ixzed, wigely known and infreguent schedule of Lhe Sunset
Limited, according the statutory preference is within the
competance of éefendgnt‘s agenés and will ecause it no iniury.

7. DBefendant's failurs tc accord Lo passenger trains
the preference mandated by 4% U.S5.C. 582(83(1) has caused injury
Lo the Lravelling publie, those who =zttend fravellers, Amtrak,
and the public interest in intereity transportation.

8. Southern Paeific's failure to accord the statutory
preference to Lhe Sunset Limited under the circumstances
deseribed in the Court's findings of Fact const&ﬁutes an astion,
pracitice and policy inconsistent with the policles and pufp@ses
of the Act; obstructs and Interferss with Amtrak's discharze of
its responsibilifies under that Achg and threatens continued

activity of the kinds deseribed in Section 30T of the Act, 45

9.  3Southern Pavifiets failure to ascoord the statutory
preferencs to the Sunsel Limited under fthe circumstances
described in the Court's Findings of Faot constitute viclations
of the terms of Section 302{e}(1) of the B.P.8.4,, %5 U.S5.C.
562(ej{1); and tne threat of continued viclation demonatrated by
Southern Pagific’s péimary songerd for its freight traffic and
ites failure to devote adequatg managerial attention to the nesds

of passenger service, despite issuvance of this Court's temporary



- T8 .

rgstraining order dated December 21, 1275, warrant issuance of

jadl

preliminary injunction to compel adeguate parformance.

10. BSouthern Pacifie's concern for the impaci on i
frelght operations of goceording the statubery preferencs te
passenger trains 1s an issus not before thias Court, but one Tor
the Sasrebary of Transportaticn to gonsider 1f reliefl from nim is
sought by application under Seation {e}{2) of the fkobt, i3
U.8.0. B62(el{2). ‘

Respectfully submittsd
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UNITED STATES OF AMERICS

Plaintifr, 1

Civil Aetior

vz, Ho. 79-539

SOUTHERN PACIFIL TRANZPORTA-
TIOH COMPANY

B T e R

Defendant., 3

Personalilv appeared before ths undesrsizned attesbtis
officer, duly authorized to &dminiéﬁer cgaths, James L. Larson
who, after first being sworn, ziates thai ths following facis ars
trusg and correct and within his perasonal knowledsge,

T

I, dJdames L. Larsos; gave testimnny before the court on
Feoruary 5, and &, 1980 at the hearing on nlaintiffts Motion for
2 Preliminary Injunmetion. During that testiwmony, I described my
current ogcupation and employmeﬁt histery in the railroad
industry.

2.

Thig affidavit is given in responss to the Suppliemgniary
Affidavit of Joha D. Ramsey Gated February 1, 1980, discussing
instances of delay to the Sunset Limited on the Lafayetic
Division ooocurripng in September and Cctober 18749, which were not

the subject of live testimony at the hezaring.




3.

I have subsesquently revieved and anaiyzed various reports

and decuments relating 1o the specific instances oited.

ir,

I pave also reviewed the affidavit of Lawrence A. Brophy
dated February 15, 1380, which also respends Lo Mr, Ramsey's

supplementary affidavit.

(%11

My investigation confirms the sitatemenis in Mr. Brophy's

affigavit, In additicn, I would add the following testimoni:

L

Larson Affidavit, Paragraph 10: Train Ho. 1 at Xniprpa, Texas,

October 2, 1874

While Mr. Ramsey alleged that the switching took longer than
anticipated and that the iocal freight encountersd problems Yin
pumping air and cha?giﬁg his train,”™ the Train Dispatcher did
authorize the local freight to use fhe main Track until 11:5%%
a.m.-#hich was too late to avoid No. 1 recelving restrictive
gignal indicetions, indeed, I personally cbserved the loczl
freight continue to switeh the induatry after No. 1 stopned at
Knippa &t 11:58 a.m. and then proceed to get the train inte the
eiear. 1 observed no indication that there was any delay in
‘releasing the air brakes on that frain, amd in fect the §
minutes used By the loeal freight engine te proceed on the maln
track, couple to the train and pull inte the clear, would
- indicate that they had no trouble with their sir brakes. Thers

is simply no evidence to support Mr. Ramsey's testimony that thr

bBrako! .

local freight sncountered any delay in releasing the air




Larson Affidavii, Parsgraph kEs. =1 Traln Ho. 1 &b Beruioh

§13

Baveou Sale, Louilsisna, Detobesr 15, 18

.}

My, Ramzey's testimony relers io gispatehing judgmeri: =
attempts {¢ separate such judgments Trom preferentizl treatmen:
of a frelight téaim. However, the Train Dispatcher’s rois iz o
control and expedite Lhe movement of trains. In this cass ths

Train Disgpateher issued a trair order restricting Mo, I in

-
(&}
M
oy
g

to advance a lewsl freight treic, Lo, 1 wss ool 5 pour 7
minutes late whao passing the lzo- stzilorn hefors the Lrall orine

was Lssued., The dispatcher preztricted
they would bes 1 hour 21 minutes lafe Lo wall for the leowel
freight. This is clearly & case of preferencing a freight train

over 8 passenger traln.

W/ f?'f 77 B RN i

dzmes L. Larson”
{.

Swern %o and sobeseribed before me this 19th day of

February 13060,

H P -
' Ny - B
,m//ch-mn g%

otary 7 /

?tJ

My Commission expires BN
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBTA

UNITED STATES OF AMERICA

Plaintiff,
Civil Action

vs. No. 79-3394

TION COMPANY

Tt M M Nt e et e Bt st St

Defendant

PLAINTIFF'S REPLY TO DEFENDANT'S POST-HEARING
PAPERS ON MOTION FOR PRELIMINARY INJUNCTION

This memorandum replies to points raised in the Post-
Hearing Memorandum of Southern Pacific Transportation Company in
Opposition to Plaintiff's Motion for Preliminary Injuncticn
(hereinafter "bPefendant's Memoranaum") and to Defendant's
Proposed Findings of Fact and Conclusions of Law, both dated
February 19, 1980. For convenience, this memorandum addresses
those points in the same order in which defendant has raised
them.

1. Motive For Bringing This Action
{Defendant's Memorandum, p. 1}

Southern Pacific begins its memorandum with the accusa-
tion that this case, although brought "in the name of" the
Attorney General, 1is in reality an effort by Amtrak to attract
the attenticon of the railroad industry, to make the railroad
industry fearful, and to impress Congress. Defendant's charge is.
categérically denied. This action was brought not only in name

but also in fact by the United States. 1/ Defendant's self-

i/ Defendant was ‘advised in response to one of its
interrogatories that this litigation was brought pursuant to an
investigation by the United States. (Plaintiff's Responses to
Defendant's Pirst Set of Interrogatories, dated January 30, 1280,
Interrogatory 3{c}}.



serving charge is not supported by any evidence —- not even by

the unsubstantiated opinions of its witnesses.gj

2. Financial Considerations (Defendant's
Memorandum, pp. 4-13}

Southern Pacific spent a great deal of time at the
hearing developing evidence concerning the financial aspects of
passenger train service, and devotes a great deal of attention to
this subject in its Memorandum. Although Southern Pacific's
counsel described these aspects as "the heart of the matter," (V
at 90.15), they are clearly irrelevant to this litigation. "As
the Court suggested, this line of argument seems intended to
challenge the Validity of the Amtrak legislation. (V at 90.22)
It alsc appears to ke an attempt to justify (rather than deny}
the fact that Southern Pacific would like to rid itself of the
obligation to operate Aﬁtrak trains. (Plaintiff's Memorandum at

PP - 32—36 and Plaintiff's Proposed Findings of Fact 5.1-5.13) 5/

3. Defendant's "Policy" Concerning Amtrak
(Defendant's Memorandum, pp. 9-13)

Southern Pacific attempts to rebut plaintiff's evidence

concerning Southern Pacific's attitude with evidence concerning

2/ Plaintiff seems to suggest that there is something untoward
‘about Amtrak taking affirmative action to carry out the
Congressional mandate to improve on-time performance. Given that
mandate, it is altogether logical that Amtrak would first
investigate the performance of the worst train in its system.
Given the results of that investigation, it was ipcumbent upon
Amtrak to notify the Attorney General. To the extent that this
action influences other railrcads to eliminate avoidable freight
interference on their lines, such a result is desirable and in
the public interest.

3/ In any evenit, Southern Pacific's discussion of finances
ignores what its own witness admitted: if Southern Pacific
thinks it is not being adequately compensated by Amtrak, Southern
Pacific may seek further compensation from the Interstate
Commerce Commission. (Vv at 116.13-116.19; 45 U.S.C. §562(a))




Scouthern Pacific's policy. 4/ The short answer is that they are
not the same thing. It may well be, as Southern Pacific
contends, that the official policy of Southern Pacific is to
accord the statutory preference. How could it be otherwise? It
would be surprising in the extreme if Southern Pacific, a large,
publicly held and extensively regulated corporation, had an
official policy of violating the law.

Southern Pacific's problem is that it has not only a
publicly expressed policy but also a publicly eXpressed
attitude. While the former may be positive, the latter is
negative and has an undermining effect. The result is that
Southern Pacific has made only token efforts either to educate
its employees concerning the importance of the preference or to
discipline employees for violating the preference. (Plaintiff's
Proposed Findings of Fact 5.1-5.13; Plaintiff's Memorandum, pp.
32-36) Enmployees working on the Lafayette Division understand
that the attitude is stronger than thé policy and this has
engendered a feeling of indifference and cynicism among them.
Thus, when Southern Pacific reiterated its "policy" in the court-
ordefed Special Notice of December 21, 1972, these employvees

considered it "a joke." (IV at 36.10-37.4; III at 52.9-52.22)

4/ Southern Pacific's repeated references to its allegedly
benevolent policy toward Amtrak are utterly irrelevant to this
proceeding. Neither Southern Pacific's "policy” nor its
"attitude" have any bearing on the fundamental gquestion whether
violations of the statutory preference have occurred on the
Lafayette Division. They are clearly not part of the plaintiff's
cause of action. See Section 10 infra. Plaintiff has addressed
Scouthern Pacific's attitude because 1t is relevant to the
likelihood that future violations will occur. (Plaintiff's
Memorandum, pp. 32-36) Southern Pacific's laborious explanation
of its hostility to passenger trains tends to confirm plaintiff's
inference that violations will recur without a court order.




4, Lafayette Division Traffic (Defendant's
Memorandum, pp. 13-21)

Southern Pacific continues to rely upon freight
congestion as its main excuse for delaying the Sunset Limited,
In order to do so, Southern Pacific simply ignores the Southern
Pacific correspondence introduced at the hearing in which the
highest Southern Pacific officers én therLafayette Division
stated in the clearest possible terms that tréffic on the
Lafayette Division was not so congested as to reguire the delays
which the Sunset Limited encountered. (PX 29-33)

Southern Pacific's position is alsoc refuted by Southern
Pacific's own freight tonnage data. (PX 33} Southern Pacific
attempts to explain away its data by confusing the level of ton-
miles with the guestion of speed, stating:

It should be obvious, however, that an opera-

tion which is slowed down will not produce

the ton miles that it would produce if it

were operating at its normal pace."
{pefendant's Memorandum, p. 17)

Defendant's conclusion is neither obvious nor
correct. Southern Pacific‘s.footnqted example suffers from an
elementary flaw, -in that no time reference is considered. An
example will illustrate this flaw. A train crossing the
Lafayette Division from New Orleans to Houston goes 364 miles.
The speed at which the train travels does not change the ultimate
number of miles it crosses, nor of course does 1t change the tons
of freight the train carries. The ton-miles of the trip. are the
same regardless of how fast the train goes. The only effect of
speed is to fix how much of the trip can be completed in a given
length of time. According to Mr. Ramsey's figures {Exhibit 7 to
Affidavit dated January 23, 1980) it took a freight train one day
to cross the division in October 1978 but two days in October
1979. Therefore, if one were to measure the ton-miles for one

train for one day, only half the ton-miles would be accumulated




on a given day for a given train in October 1979 as compared to
October 1978. But the Qctober 1979 train keeps going through the
next day, and after two days each train has completed its trip,
and the same ton-miles are achieved.

The significance of this analysis becomes evident when

one compares ton-miles for one month or one year, which are the

periods for which the data on freight wvolume presented by plain-
tiff were compared. Assume for simplicity that in both 1978 and
1279 Southern Pacific started one train across the division each
day bearing the séme tonnage of freight. Thirty-one Octcber 1978
trains would complete the journey in QOctober, and thirty of the
half-as-fast Gctober 1979 trains would do so; only the October
31, 1979 train would fail tb complete its journey in October.

The difference in QOctober ton-miles caused by the difference in
train speeds is only 1/31 or about 3%.

When the time frame is expanded to a year the true
impact on freight wvolume of train speedé becomes infinitesimal.
In the example, 365 trains would complete the fjourney in 1978 and
364 in 1979. The difference in ton-miles is .0027. In fact, the
monthly figures become identical, because the September 30, 12792
train adds the October ton-miles which'the October 31, 1979 train
loses.

Defendant's position with respect to the amount of
freight tonnage on the division depends solely upon a fallacious
view of the ton-mile data presented by plaintiff. Mr. Ramsey
contended that other, more accurate, data existed. (V at 58.5-
58.11) Defendant could have produced this other data and would
certainly have done Fo if it supported its cése, but failed to do
so. Upon this recoré the Court must conclude that no increase in
freight wvolume has been demonstrated.

Even if one were to assuﬁe that the Lafayette Division

were too congested, Southern Pacific could have announced an




embargs, which would have'axampted Soputhern Pacific from its
obligation to accept a&ditional freight business on the Lafayette
Mvision. It appears that Southern Pacific made a consciocus
decision not to announces an embargo, with a view toward running
as much freight over the Lafayette Division as physically

poessible.

5. The Statuzéry Preference, 4% U.5.0. § S$82{a)
{Defendant's Memorandum, pp. 21-29]}

M. Background (pp. 21-24)

Nefendant belataély reglies upon new evidence concerning
a contract negoetiation beotween Amtrak and Southern Pacific which
occurred sometime before the enactment of the statutory prafer-
ence. iefendant's Memorandum, pp. 22-24) Thiz new evidence was
oot introduced &t the hearing, is not subldest to judicial notice,
and is not a proper part of the réccr& of this case. More
importantly, it is yiainly'irrelevant. What Amtrak and Southern
Pacific once did in the negotiation of a contract does not shed
any light on what Congress subsequently intended to do in
enacting the statutory preferenca.

B. fThe Enactment of the Statutory Preferance
A{pp. 24-29)

Dafendant's account of the enactment of the statutory
preference simply ignores the most significant fact of the legis-~
lative history: +the statutory preference was passed over ihs
combhined opposition of the railroads, the Department of Transpor-
tation and Amtrak itself. {Response To Memorandum of Southern
Pacific In Response To Motion For Preliminary Injunction, dated
February 1, 1980, at pp. 6-12.] Surely Congress intended o do
gomathing more than ratify the status qﬁe¢ Even defendant
conaedas that the‘statutazy preference was enacted “in the face
of continuing chnaern about Amtrak's on-time ?eriormance.“

{(pefendant's Memorandum, p. 27} Defendant also concedes that the




debate over the ICC rule under consideration at the time Congress
enacted the statutory preference focused upon the "sufficiency of
enforcement mecﬁanisms then in existence" -- a euphemism for the
fact that enforcement of the traditional preference had broken
down once the operating railrocads were reguired to operate
intercity passenger trains on Amtrak's account rather than their
own. (Defendant's Memorandum, p. 26)

Congress evidently intended to ensure that Amtrak's
passenger trains would have at least the same priérity over
freight trains which many raiiroads had historically accorded to
their best paésenger trains (and which Southern Pacific had |
accorded to the Sunset Limited in 1950). Congress wanted this
preference to have the force of law and not to be subject to the
changing business plans of the operating railroads. The
preference it enacted is not any more rigid, i;onclad, or
impractical than the very rule in effect on rail lines throughout
the‘country prior-ta the creation of Amtrak. Moreover, the
preference is subject in the statute, as it was subject in rail-
road history, to an emergency exception.

Southern Pacific's prediction that the adoption of this
preference would bring its operations to a complete halt is not
credible. Mr. Larson gave several examples of railroads which
operated successfully while giving strict preference over freight
trains to their best passenger trains. {II at 36.24-139.6) And,
of course, as plaintiff has mentioned repeatedly, Southern
Pacific once granted full preference to the Sunset Limited
itself. (pPX 28, pp. 21-24; V at 43.1-44.7: see Plaintiff's Pro-
posed Finding of Fact 2.4)

Although the legislative history clearly supports the
construction of the statutory preference which plaintiff
advocates, it should be kept in mind that legislative history is

a secondary interpretive device that need not be econsulted when
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the language of the statute is clear on its fase. In the
statutory preference Qondgress so0 plainly mandated that Amtrak
passenygey trains are to have the right of way over freight trains
that resort to legislative history is not necessary.

Neferndant’s Memorandum includes another flaw of statu-
tory intérpretatign‘ Defendant suggests that the existencs of
two gxceyiicns to the general statutory rule creates an inference
that the statute should be construed in a loose and {lexible
fashion. (Defendant's Mamoréndum, P. 28) The proper inference
is precisely to the contrary. Where Congress undertakes to
create twe and only two exceptions te an otherwise precise rule,

" no other gxceptions should be recognized. National Association

of Railroad Passengers v. Hational Railroad Passengers Corp., 414

U.5. 453, 458 {1974).

6,  Southern Pacific's "policy” In The
Lafayette Division (Pefendant's
Memotrandum, pp. 29-30) :

Defendant is incorrect in stating that plaintiff’s pos-
ition is that Southern Pacific follows one “poliey" concerning
the statutory preference in the Lafayette Division and another
"rolicy® elsewhere. See Section 3, supra. Plaintiff's position
is that Scuthern Pacific haé permitted numerous acts of avoidable
freight interference to delay ;&e SBunset Limited. Why such acts
ecocur fragquently in one place but not as frequently 1n another is

a guestion which need not be deciéed.&f

5/ SBouthern Pacifilec states that Mr. Boyd conceded that it would
strain credulity to maintain that Southern Pacific had a
different policy toward Amtrak on the Lafayette Division than
exists on the rest of Ilts system.  {befendant's Memorandum, p.
29} In truth, Mr. Boyd said he would have found such a situation
surprising until he sent out his riding team. {I at 47.1-47.2)




7. Plaintiff's Evidence on Freicht
Interference {Defendant's Memorandum,
pp. 30-31)

Southern Pacific appears 1o contend that plaintiff's
evidence is insufficient because it pertaing to only &3 examples
of freight interference. First, defendant's contention is fac-
taally inaccurate. The affidavits submitied by the Amtrak ob-
servers indicate that the incidents specifically mentioned were
not an exhaustive list but rather wers repregentative samples of
various kinds of repeatea arts. SBsze, e.g., Affidavit of James
Larson, filed December 20, 1979, at page 9. Defendant's table at
page 1l suggests that this case involves only 6 hours and 26
minutes of delay occasioned in 1l incidents. The table fails to
take into account the multitude of similar delays to which the
Sunset Limited has been gubjected. The Ffact is that the Sunset
Limited suffered an average ©f more than & hours 26 minutes delay
on its operations during the period From December 1-14, 1979,

Second, defendant’'s contention is wholly at odds with
an understanding reached in a pre-hearing conference with this
Court on February 1, 1%80. At thet proceeding plaintiff's
counsel expressed the concern that if plaintiff limited its evi-
dence at the hearing to a small nunber of desigmated incidents,
defendant would then contend that only isolated incidents had
ocogurred. Defendant's gounsel regponded by esmphatically denying
that defendant would make such a <ontention:

MR, AILES: Your Honor, 1t seems to me we are

bhack where we started. Owr position is not

at all that these are isclated viclations.

Our position ls when you Look into these sit-

gations they weren't violations at all and on

gach -~ for each one they rely we have to

look inte it and say the real ciryrcumstances

were as follows: If this move hadn't been

mads the passenger train would have been de-~

layed more than it was by this move and

therefore this was the proper way Lo handle

it. ©¥ow, the statement that we Hust say

these are just, “boys will be bhovs: these are
accasional vieolations,® is totally in error.

i
|
1
i
i
i
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THE COURT: Then I understand that the
defendants in this case are not going to make
that argument.
MR. AILES: 1I'll say we are not.
{Pebruary 1, 1980 transcript at 24.16-25.5) Defendant should be

estopped from contending after the hearing that the violations

plaintiff has proved are isoclated ones. (Defendant's Memorandum,
p.- 3; p-18, fn. 57, p. 46; see also Defendant's Proposed Findings
of Fact and Conclusions of Taw, p. 7, paras. 6, 6Ga)

Third, and most imporiant, defendant's contention is
irrelevant as a matter of law. In order to prevail plaintiﬁf
need only show that the statutory preference has been violated
and, unless defendant is enjoined, may be violated again.
(Plaintiff's Memorandum at p. 30) 'Although plaintiff need not
show more, it has in fact done so. The evidence indicates that
avoidable freight interference to the Sunset Limited occurred so
blatantly and so frequently, and was so rarely punished by

management, that it constituted a standard operating procedure.

8. . The Incidents Of Freight Interference
(Defendant's Memorandum pp. 31-41)

In support‘of its version of the freiqght interference
incidents, defendant cites one source of evidence: the testimony
of Mr. Ramsey. Plaintiff contended in its memorandum that Mr.
Ramsey's testimony was unsupported because he did not adequately
identify the doéuments and people from whom his information was
supposedly gleaned. That contention is well illustrated by the
evidence defendant cites in its memorandum.

In the transcript cited by defendant in footnote 97,
Mr, Ramsey refers to "computer records" which were prepared at
éome unspecified time and about which one is told only that they
support Mr. Ramsey's conclusion. (V at 158.16-159.12) Mr.
Ramsey did not bring those records  to Court. (V at 161.17-

161,20}



In the transcript cited by défendant in footnote 98, Mr
Ramsey states:

Well, I would base it oﬁ actual check of the

condition of the yard by the officers who

were in charge of the operation on that par-

ticular day. BAnd our routine records that we

maintained, that could tell us that.

(III at 111.6-111.9)

' Again Mr. Ramsey deoes not state who the "officers" were, what
they found, whaﬁ they told him, what the "routine documents"
ware,ror‘what those documents contained. A pattern emerges: Mr.
Ramsey's identification of sources is vague, contains no hard
facts, and is freely laced with self-serving conclusions; Rather
than statinj the facts about the documents in question, Mr.
Ramsey simply gi?es his personal assurance that these documents
are "routine” and “could tell us that." -

Mr. Ramsey's testimony is also self-contradictory. On
various occasions, Mr. Ramsey offered different and conf;icting
explanations for the same incident. Defendant's Memorandum at
various places refers to one of:Mr. Ramsey's exXplanations while
ignoring the-conflicting explanations he offered elsewhere in his
testimony. For example, Defendant's Memorandum states that in
its first example (the October 7, 1979 meet at Raceland Junction)
the western end of Avondale Yard was blocked by two trains, one
of which was Extra 6679 east, which defendant says "unexpectedly
had to wait" from 2:25 PM until almost 6:30 PM for authority to
cross the Huey P. Long Bridge. This contention is based solely
on Mr Ramsey's testimony on Wednesday, February 6, 1980 (III at
108-109). Defendant's citation to Mr. Ramsey's testimony ignores
the factlthat.on the following day Mr. Ramsey first denied that
this freight train could have been put into the yard tracks at
Avondale and then admitted that it could have been put into those

yvard tracks. (Compare IV at 97.24-98.2 with IV at 103.9, IV at

105.24-106.2 and IV at 117.12-117.15; see also Plaintiff's
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Memorandum at pp. 16-17.) Another example concerning the
Beaumont siding is discussed in Plaintiff's Memorandum at p. 20.

There are numerous other indications that Mr. Ramsey is

a fundamentally unreliable witness. He stated in his responses
to plaintiff's interrogatories and at the hearing that no
compilation of tonnage data for the Lafayette Division was
available. Yet plaintiff secured that very compilation in
another proceeding and presented it as Plaintiff's Exhibit 33.
(Vv at 58.4) When asked guestions which called for answers

detrimental to Southern Pacific's defense, Mr. Ramsey became so

rambling and unresponsive as to become incoherent. (III at

106.9-107.19; IV at 54.19-55.22; V at 26.7-27.10; V at 32.10-
32.16; Vv at 38.1-38.8; V at 40.5-49.16; V at 78.19-79.11) And
his characterization of his own handwriting in response to a
question by the Court was highly suspect.éf

Plaintiff will not belabor the record of this case with
further examples but siﬁply wishes to point cut that Southern
Pacific has now committed itself to a-position of complete
reliance upon Mr. Ramsey's testimony. If the Court determines
that Mr. Ramsey is not a credible witness, Southern Pacific's

defenses must fail.

9. Southern Pacific's Admissions of
Avoidable Freight Interference
(Defendant ‘s Memorandum, pp. 40-41)

Defendant admits that in at least three of the eleven
incidents discussed at the hearing, the freight interference to
the Sunset Limited Limited was avoidable: "All three of these

situations, we concede, involve errors." (Defendant's

6/ When asked by the Court whether a "t" in a note written in
his own hand was capitalized, Mr. Ramsey stated that it was not,
that he made his lower—-case "t's" as if they were capitals. The
very sentence under discussion contains three other "t's" which
are lower-case and which are clearly dissimilar to the letter
that prompted the Court's question. (V at 52.7-17; Plaintiff's
Exhibit 30)



Memorandum, p. 4L} 7/ porendant attempts to soften the impact

of these damaging admissions concsrning a substantial portion of
the incidents by suggesting that these errors becamse apparent

only with the benefit of hindsight:

The remaining three of the eleven cases ail
involvse situations where the Southern Pacific
witness [Mr. Ramsey] testified that if the
facts had been ag now known by him, he would
have made a different dispatching decision.

{Defendant’'s Memorandus, p. 40, emphasis supplied} Defendant's
characterization of the record in this action is false. At the
concliusion of Mr. Ramsey's testimony, the Couri asked Mr. R%msey
a series of questions seeking to aiarify this wvery point. After
giving two answers which were typically unresponsive and self-

gerving, Mr. Ramsey made the following statementi:

0. [By the Courtl]: But in thoss cases
where you would have acted differently
it's not based upon hindsight as I
undersgtand it but based upon your
Judgment ?

B, That's correct.
{v at 72.12-79.158)
10. The Defense of Good Faith and Lack of

Intent (Deferndant’'s Memoranduam, pp 432-
43)

bDefendant takes the position that the statutory prefer-
ence iz not violated unless freight interference ig shown to be
intentional and that the statulory preference has been aéccxdad
if Bouthern @acifie makes "a good féith effort to give priority

to the passenger trains.” (Defendant's Memorandum, p. 42 The

7/ similariy, in his supplemental affidavit, Mr. Ramsey admits
that in many of the incidents discussed in plaintiff's affidavits
{but not at the hearing} the freight interference to the Sunset
was also avoldabple. (Supplemental Affidavit of John D. Ramsey,
§81¥1, Vv, AVIII, ¥I¥, and XN¥I} In his first affidavit Mr.
Ramsey made no response whatsgever to most of the incidents of
freight interference described in plaintiff’'s affidavits datred
December 19, 1979,



statute does not provide exceptions for good faith or lack of in-
tent. If Congress had intended to prohibit only intentional in-
terference with.passenger trains, Congress could have easily said
so. Moreover, as indicated supra at page 8, the fact that
Congress created two express exceptions to compliance with the
statutory preference indicates that, save for those two excep-
tions, Congress intended the statutory preference to be strictly
applied.

Southern Pacific is élso incorrect in stating that
there -is nco evidence of intent to interfere with the Sunset .
Limited. While plaintiff is not required to prove intent, it has
done so. As indicated by the testimony of Mr. Larson, in-many of
the incidents the dispatcher was confronted with two or more
“known alternatives, one of which impeded the Sunset Limited and
one of which did not, and chose the f§rmer rather than the
latter. (II at 120.15-121.7) 1In such instances, the dispatchers
intentionally took actions which violated the statutory pre-
ference. Certainly, this Court wouid'be on firmer ground if it
inferred Southern Pacific's intent from what Southern Pacific did
than if it accepted at face value the 'self-serving professions of
intent offered by Southern Pacific's witnesses.

11. Emergency (Defendant's Memorandum, pp.
43-45)

Defendant's view of the concept of emergency is wvague
and implausible:
the emergency provision was designed to

encompass short term disruptions of normal
operations . . . "

* * *
An 'emergency' in railroad parlance can
encompass continuing as well as episodic
problems"

* * *

+ + « The term emerdency must be breoad enough
to cope with [a congested situation where all
cperations are bogged down and all trains,

passenger and freight, are severely delayed].
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{Defendant's Memorandum, pp. 40-41, emphasis supplied, footnote
omitted). Plaintiff hesitates to comment on the meaning of these
opague sentences, but it would appear that defendant's position
is that an emergency exists whenever congestion occurs. Mr.
Ramsey admitted, however, that in his view congestion does not
constitute an emergency per se. (V at 18,14-18.15) 8/ 1n any
event, Southern Pacific's memorandum makes no attempt to

distinguish congestion which occurs as a result of force majeure

events from congestion which occurs as the result of inadequate
dispatching or decisions to put additional freight traffic on the
Lafayette Division. Surely the emergency exception does not
apply to every incident created by defendant's desire to maximize
.freight revenue.

Defendant's Memorandum is equally vague with respect to
“the facts pertaining to the emergency issue. Defendant states
£hat "an 'emergency' did in fact exist on the Lafayette Division

during much of the relevant time period.” (Id. at p. 44, em-

phasis supplied) Defendant then refers to an event {a strike)
which occurred on October 1, 1979 ané states that there was ser-
ious congestion "td]uring the month of October." Defendant de-
clines to state when any emergency began or ended. Defendant de-—
clines to explain why any pafticular inecident at issuerin this
case constitutes an emergency situation.

Plaintiff again hesitates to comment on the meaning of
such vague statements, but it appears to be defendant's bosition
that an emegency existed continuously from October of 1979 uhtil
January of 1980. That proposition is contradicted by the testi-
mony of Mr. Ramsey. {(IVv at 157.23-158.1, V at 15.25-16.6; 18.4-

18.20)

~§/ Southern Pacific flatly contradicts Mr. Ramsey by stating in
its Proposed Conclusions of Law that there was a “continuing
emergency"” on the Lafayette Division. (Defendant's Proposed
Findings of Fact and Conclusion of Law, para. 6{b}.
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A specific example discussed at the hearing
demcnstyrates defendant’'s conceptlon of Yemergency." PFlaintiff's
Exhipit 8-1 depicted an instance in which a freight train was
ailowed to depart Englewood Yard in the face of ¥No. 1, knowing
that a delay to Ne. 1 would regult. Defendant’s only explanation
for this action was that it was absolutely necessary to move the
freight out of the yard in crder for its humping aciivitiea in
the yard to continue unintarrupted. {117 at 134.1-134.21)
Defendant classified this situation as an emergency. [IV at
157.16-15%,22]

Mr. Brophv's testimony demonstrated that congestion in

the vard was not heavy on that date. (V¥ av 151.2-15%2.12] But

possibility that humping activities might have to be interrupted

temporarily in eorder to allow the Bunset Limited to pass

unimpedad is not an emergency., When such a situation develops

the statute regquires that the humping activity be interrupted.

Defendant shtates that the term emergency sncompasses
"short term disruptions of normal operaﬁiéns." Plaintiff vehe-
mently disacrees. . he preference must be accorded in such situaw-
tions. If short—term disraptions occur with frequency, defen-
dant's sole remedy 1s to plead to the Secretary of Transportation
that complying with the preference is adversely affecting its
Freight operations. If defendant's view prevailed, the waiver
wrovision in subssotion 2 would be superfiupus. The Sunset
Limited could be delaved with impunity any time defendant’s
freight operations would bz impeded.

Plaintiff offered a substantial amount of evidence with
respect to the concept of emergency and has discussed it exten—
sively. In the papers filed on February 1%, 1980, plaintiff
indicated its view that “the term inciudes derailments,
collisions, storns, washouts, fires or other accidental

chetructlions to the track which place planned opsrations beyond

:
;
i
i
3
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defendant’s pontrol.” {(Plaintiff’'s proposed Freliminary
Injunction, par. 2}. 'This view of the concept of emergency, un-
like defendant's, is consistent with Congress' clear intention to
give Amtrak’s ftrains preference over freight trains.

In any event, plaintiff's evidence has demonstrated
that the incideﬁfs of freight interference presented here were

not caused by any a@mergency, no matter how that term isg

defined. Sven if one were to assume that any form of congestion
avtometically constitutes an emergency, plaintiff has demon-
strated that during the incidents discussed at the heaving the
Lafayette Division was not s0 conggsted as to make i1t impossible
to clear the main track £or the Sunset Limited., 0On the contrary,
plaintiff proved by clear and convineing evidence that, no matter
what the general level of congesgian might have beern, in each
incident Southern Pacific had encugh extra room o get the
freight traffic out of fhe way of the Sunset Limited,

In this regard it is interesting +to note that defen-
dant's post-hearing papers do not attempt to contend that ihe 11
incidents discusseﬂ at ths hearing which caused delay to the

Sunset Limited were caused by any forge majeure event {z.yg..

flocds, strikes, hurric&ncés,'d&x&ilments). {3ee Defendant's
Memorandum, ppR. 32~4l.}2f

Defendant has éraposeé findings of fact with respect to
Yserious congestion,' “severe weather conditions", "unanticipated
labor stoppages” and "work taken to lmprove track and other
facilities.” {(Defendant's PFroposed Findings 8, 84, Be and 8f)
However, defendant has not proposed any findings that thess

events caused any of the freight interference incidents cited by

plaintiff, In fact, defendant has proposed no findings of fact

9/ on cross~sxamination Mr. Ramsey admitted that the incidents
cited by plaintiff could not all be excoused by the ocourence of
gmergencies. {IV at 1B7.23-188.1: V a% 7L.10-71.13)
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concerning these incidents.
Thus, defendant's case with respect to the ewmargency

issue s deficient with respect to causation: even if on

[

concedes that emergencies sxisted, defendant has not proved that
those semergencies caused the dielays to the Sunset Limited at

issue in this case.

12. Relief (Pefendant's Memorandum vp. 46~541]

Southern Pacifie gtates that plaintiff i=s seeking =z
"mandatory” injunction. This, of course, is technically ftrue be-
wause plaintifi‘s proposed Preliminary Injunction iz not in the
form of a general order instructing defendant to refrain from
véolating the statutory preference. Plaintiff seeks an order
compelling defendant. to amend the timetable for the Lafayetts
Division tu include language which ipplements the statutory
preference in specific terms. {Plaintiff's proposed Preliminary
Injunction, par. 1) Similarly, plaintiff seeks an ordsr
compelling defendant to issue a special notice which implements
the étatutory emergency exceptions in specific teras.
(Plaintiff's proposed Preliminary Injunction, par. 2) ‘fhe
particular inetructions proposzed by piainiiff are egpecially
appropriate because they are hazed upon the instructions Southern
Pacific itself used voluntarily irn 1950 when Southern Pacific
wanted to accoord full preference to the Sunset Limited.

The main purpose of thase two items of relief is to
specify what the statute reguires. Thus, in practical terms what
plaintiff seeks is not so much a mandatory injunction as a

specific one., Plaintiff could just as easily have sought the
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game relief in the form of a prohiditory injunctism.iﬁ/' Whether

this Court's order is mandatory or prohibitory in form, this case
presents &pprop%iate circumstances for granting the relief plain-
tiff regquests. This Court has already ordered defendant to
accord the gtatutary preference. The evidence shows that defen-~
dant continuves to viclate the preference. Defendant continuss to
ingist +hat its prior actions ¢om§§y‘with the statute. Defendant
is primerily concerned with the movement of its freight trains.
On the basis of this record, it must be concluded that defendant
will not accord the statutory preference unless 1t is given -
specific instructions to do so.

Bouthern Pacifle argues that the Court’s discretion bo
enter the order plaintiff seeks 1s narrowly circumscribed. The
case law does not support this proposition. YA court is not |
limited to simply prohibiting action in violatlon of a statute,
but may also reguaire affirmative acts to be taken to assure

compliance.” United States v. City of Chicago, 549 F.2d 415,

440-~41 {7th Cir.}, on remand, 437 F.Supp. 256, cert. denied, 434
U.5, 875 {1977). And where a plaintiff seeks to compel
compliance with statutory reguirsments, the traditional balancing

exerciee will be abandoned. Atchison, Topeka & Santa Pe Railway

Co. v, Callaway, 382 F. Supp., 610, 623 {D.D.C. 1874},

{"When . . . federal statutes have been violated, it has been the
long standing rule that a court should net ingulre into the
traditional requirements for eguitable relief.") National

wildlife Federation v, Andrus, 440 F. Supp. 1245, 1256 (D.D.C.

1877); Sierrs Club v. Coleman, 405 F. Supp. 33, 54 (0.D.C.

1975}. The reason for abandoning the traditiomal eguitable ifest

10/ For example, giaintiff's proposed preliminary injunction
oriders defendapt to issue an instruction that other trains and
engines "clear the leaviag times of Hos. | and 2 not less than
five minutes.” {(par. 2) The result would be the same if the
Court enjoined defendant from failing to have its other trains
and engines clear the leaving time of Hos. 1 and 2 by five
minvtes, Plaintiff would have no objection to the uss of the
prohibitory form of injunction.
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is obvicus: a defendant cannot be heard +to argue that the burden
it will suffer in complying with the law is too great. Cf.

Studebaker Corp. v. Gittlin, 360 F.2d 692, 698 (248 Cir. 1966),

where the Second Circuit recognized a lesser showing of need for
injunctive relief by plaintiff where "the only conseguence of an
injunction is that the defendant must effect a compliance with
the statute which he ocught to have done before..

Defendant'é past violations of the statutory preference
waere numerous and have occcurred over a substantial period of
time. They continue to occur up to the present day. There will
be countless daily unsupervised opportunities for Southern
Pacific to violate the statute in the future and Southern Pacific
has a demonstrated financial motive to do soc. Therefore,
plaintiff respectfully requests that the Court enter a

preliminary injuncticn in the form attached to Plaintiff's

Memorandum.
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