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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. NOR 42148

NORTH COAST RAILROAD AUTHORITY AND NORTHWESTERN PACIFIC
RAILROAD COMPANY v. SONOMA-MARIN AREA RAIL TRANSIT DISTRICT

SMART’S REPLY IN ACCORDANCE WITH BOARD ORDER OF OCTOBER 5, 2016

The Sonoma-M arin A rea Rapid Transit D istrict (“SM A RT”),throu gh u nd ersigned

cou nsel,hereby files this reply in accord ance withthe B oard ’s ord erin this proceed ingserved on

O ctober5,2016.1

SM A RT believes thatthe issu ance of ad eclaratory ord erby the B oard in this matteris

u nwarranted becau se (i)there is no pu rported limitation on the movementby the Railroad 2 of

grain cars orany cars otherthan tankcars load ed withL iqu efied P etroleu m Gas (“L P G”),(ii)the

L P G-load ed tank cars are notbeing moved to acu stomerorshipperd estination,and (iii)the

Railroad intend s to move the L P G-load ed tankcars to storage on the su bjectline foran ind efinite

period of time.W hetherthe Railroad has the rightto store L P G-load ed tankcars on the su bject

line is in d ispu te between SM A RT and the Railroad .Thatd ispu te d epend s on the interpretation

of an O perating and C oord ination A greement(the “A greement”)3 between the parties and is

su bjectto arbitration.M oreover,itis ou r u nd erstand ing thatthe Railroad ’s intend ed storage

operation here wou ld violate P H M SA regu lations as interpreted bythe FRA .

1 SM A RT is filingthis reply in accord ance withthe B oard ’s ord erwithou twaivingthe rightto file amore
d etailed response to the P etition forD eclaratory O rd erfiled on O ctober4,2016.

2 W e u se the term “Railroad ”here forconvenience to referto the N orthC oastRailroad A u thority
(“N C RA ”)and the N orthwestern P acific Railroad C ompany (“N W P ”).The N C RA is the
cou nterparty to the O peratingand C oord ination A greementwithSM A RT,and N W P is su bjectto the
O peratingand C oord ination A greementby virtu e of beingN C RA ’s contractfreightoperator.

3 A copy of the A greementis inclu d ed in the P etition forD eclaratory O rd er.
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SM A RT believes thatSection 7 .05 of the A greementprohibits the Railroad from storing

hazard ou s materials on SM A RT’s property.The Railroad d isagrees and ,instead of resolvingthe

issu e withSM A RT orarbitratingthe issu e u nd erthe A greement,ithas been attemptingto move

12 tank cars load ed with L P G from its interchange with the C alifornia N orthern Railroad at

B razos Ju nction to two yard tracks in Schellville on the L ombard Segmentof the property owned

by SM A RT. These L P G-load ed tank cars were d esignated by the Railroad for d elivery to

“Schellville,”are notd esignated for d elivery to any cu stomer of the Railroad ,and (based on

information and belief) willbe stored in the Schellville yard on an ind efinite basis u ntilthe

Railroad moves the cars byreverse rou te backto interchange withthe C aliforniaN orthern.

In ord erto protectits contractu alrights u nd erSection 7 .05 of the A greement,SM A RT’s

d ispatching office (which is responsible for d ispatching the L ombard Segment pu rsu ant to

Section 5.01 of the A greement) has refu sed to issu e a track warrantto the Railroad for the

d elivery of these L P G-load ed tankcars to Schellville forind efinite storage. SM A RT has never

pu rported to stopthe Railroad ’s movementof grain cars orany cars otherthan the L P G-load ed

tankcars bou nd forstorage.SM A RT has mad e itclearto the Railroad thatitd oes notpu rportto

requ ire preclearance of the movementof the grain cars overthe SM A RT property.4

Instead of takingsimple steps to move the six grain cars from B razos Ju nction to its

awaitingcu stomers in P etalu ma,the Railroad is u singthose grain cars as apretense to su pportits

P etition forD eclaratory O rd erbyleavingthem attached to the end of the consistthatinclu d es the

12 L P G-load ed tankcars and askingforatrackwarrantfrom SM A RT forthe entire

consist. The Railroad knows fu llwellthatitcan meetits common carrierd eliveryrequ irements

withrespectto the grain cars withou tanypreclearance orinterference from SM A RT.

4 See e-mailcorrespond ence between SM A RT and the Railroad thatis attached hereto as ExhibitA .
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The issu e of whetherthe Railroad can store the L P G-load ed tankcars on SM A RT’s

propertyis aqu estion of contractu alinterpretation.A lthou ghSM A RT believes thatthe contract

is clearon this point,the contractis governed by C alifornialaw and d ispu tes abou tthe

interpretation of this provision of the contractare su bjectto the arbitration clau se in Section 14

of the A greement.5 The B oard typicallyd oes notgetinvolved in contractu ald ispu tes 6 and there

is no reason foritto d o so in this instance.The Railroad agreed to the contractu alrestriction in

Section 7 .05of the A greementand cannotinvoke IC C TA preemption to avoid its volu ntary

contractu alcommitments.Town of W ood brid ge v.C onsolid ated RailC orporation,STB Finance

D ocketN o.42053(STB served D ec.1,2000).The Railroad ’s own commitments,as reflected in

the A greement,are notsu bjectto IC C TA preemption.The B oard need notconsid erhypothetical

preemption issu es related to the storage of L P G-load ed tankcars on the propertythatitmight

need to consid erif the Railroad and SM A RT had notentered into the A greement.The

A greementreflects the Railroad ’s d etermination thatnotstoringload ed hazard ou s materialtank

cars on the su bjectline wou ld be acceptable to it.The Railroad has notshown thatenforcement

5The Railroad apparently believes thatthe tracks in qu estion in the Schellville yard where itintend s to
store the L P G-load ed tankcars fallwithin the d efinition of “Ind u strialTracks”u nd erthe A greement
and therefore may notbe su bjectto the prohibition on storage setforthin Section 7 .05.SM A RT
d isagrees withthe Railroad ’s position becau se the tracks are in the Schellville yard nextto the main
line trackon whichA mtrakspecialtrains and SM A RT D M U’s have operated in the recentpast.
These tracks are notclearly d esignated as Ind u strialTracks available only forfreightservice u nd er
the A greement.M oreover,the railroad operatingtimetable applicable to the L ombard Segmentd oes
notd esignate these tracks as Ind u strialTracks (bu td oes d esignate three othertracks within the
L ombard Segments as Ind u strialTracks by agreementof the parties,inclu d ingone ind u strialtrackon
the B razos Su bd ivision).The timetable also makes clearthatthe tracks where the Railroad intend s to
store the L P G-load ed tankcars in Schellville are consid ered yard tracks.Ultimately,the qu estion of
how these tracks are d efined u nd erthe A greementis amatterof contractu alinterpretation su bjectto
arbitration in the eventof ad ispu te between the parties.

6 See,GeneralRy.C orp.,D /B /A IowaN orthwestern R.R.— Exemption forA cqu isition of Railroad
L ine— in O sceola& D ickinson C ou nties,Iowa,STB Finance D ocket348 67 ,slipop.at4 (STB served
Ju ne 15,200 7 ),L ackawannaC ou nty R.R.A u thority –A cqu isition Exemption –F& L Realty,STB
Finance D ocket33905,etal.,slipopat6 (STB served O ct.22,2001).
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of this contractu alobligation wou ld u nreasonably interfere withits common carrieroperations.

Id .slip.op.at4-5.

In ad d ition to the d ispu te between the parties abou tthe contractu alinterpretation of

Section 7 .05of the A greement,the Railroad ’s proposed storage activityhere wou ld violate

fed eralhazard ou s materialsafetyregu lations whichprohibit“rollingstorage”of hazard ou s

materials on railroad propertyu nless the storage takes place u nd eralease arrangementwitha

shipperthatqu alifies as a“private track”agreementu nd er49 C FR 17 1.8 .The Railroad has

failed to provid e any evid ence to the B oard ,orto SM A RT,of anysu ch“private track”

agreement,whichmightmake its proposed storage activities on the L ombard Segment

permissible u nd erFRA and P M H SA regu lations.7 Even if the Railroad cou ld show thatithas a

“private track”agreementwithashipperforstorage,thatagreementwou ld violate Section 8 .03

of the A greement,whichprohibits the Railroad from enteringinto anyleases on the su bject

property(whichis partof the L ombard Segment)withou tSM A RT’s approval.To SM A RT’s

knowled ge,the Railroad d oes notd ispu te SM A RT’s approvalrights u nd erSection 8 .03of the

A greement,bu tin any eventthe interpretation of this contractu alprovision also is su bjectto

arbitration.

A lthou ghthe Railroad ’s proposed storage activity here wou ld violate fed eralhazard ou s

materialsafety regu lations,itbases its requ estforexped ited consid eration and emergency

inju nctive relief on its pu rported need to comply with49 C .F.R.17 4.14,whichrequ ires arail

carrierto forward eachshipmentof hazard ou s materials thatitreceives in interchange

“promptly”and within 48 hou rs orviathe firstavailable train if train service is provid ed onlya

weeklyorbiweeklybasis.In otherword s,the Railroad cloaks its inju nction requ eston fed eral

7 The FRA inspection reportinclu d ed withthe Railroad ’s P etition forD eclaratory O rd erind icates that
“lease agreements were notavailable and willbe provid ed atalaterd ate.”
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hazard ou s materials safety regu lations whichitwou ld violate if itobtained the relief itseeks here

from the B oard and moved the L P G-load ed tankcars to Schellville forind efinite storage.

The FRA ,whichis responsible forenforcing49 C .F.R.17 4.14 and otherrelated P M H SA

regu lations,has mad e itclearthatrailroad s are prohibited from storinghazard ou s materials on

theirpropertyind efinitely u nless the storage occu rs on “private track.”See 49 C .F.R.17 3.10;49

C .F.R.17 4.14;and 49 C .F.R.17 4.204.The applicable regu lation (49 C .F.R.17 1.8 )d efines

“private track”as (i)tracklocated ou tsid e of acarrier’s right-of-way,yard orterminal,or(ii)

trackleased byarailroad to alessee,whichthe lease provid es forexclu sive u se of thattrackage

bythe lessee forpu rposes of movingonlycars shipped to orbythe lessee,and where the lessor

otherwise ex ercises no controloverorresponsibilityforthe trackage orthe cars on the trackage.

The tracks atissu e here in the Schellville yard d o notqu alifyas “private track”becau se (i)the

tracks are within the Schellville yard ad jacentto the main line track,and (ii)the Railroad has

controland responsibility overthe tracks and specific cars thatwou ld be located on those tracks.8

Thu s,the Railroad is prohibitingu nd erfed eralsafetyregu lations from storingthese L P G-load ed

tankcars on the Schellville yard tracks ind efinitely.

Forthe foregoing reasons,SM A RT believes thatthe B oard shou ld d eny the requ estfor

d eclaratory ord er and looks forward to d iscu ssing the matter fu rther with B oard staff this

afternoon.

8 49 C .F.R.17 4.14 (b)fu rtherprovid es thattankcars load ed withD ivision 2.1 flammable gas su chas
L P G may notbe held atany pointby arailroad su bjectto “forward ingord ers.”



Respectfully submitted, 

Kevin M. Sheys 
Edward J. Fishman 
Justin J. Marks 
N ossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC 20006 
(202) 887-1400 

Counsel for Sonoma-Marin Area Rapid 
Transit District 

Dated: October 6, 2016 

Tom Lyons 
General Counsel 
Sonoma-Marin Area Rail Transit District 
5401 Old Redwood Hwy., 2nd Floor 
Petaluma, CA 94954 
(707) 794-3275 
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Marks, Justin

From: Tom Lyons <tlyons@sonomamarintrain.org>

Sent: Wednesday, October 05, 2016 12:33 PM

To: Sheys, Kevin M.

Subject: FW: Inbound LPG

Tom Lyons
General Counsel
Sonoma-Marin Area Rail Transit District
5401 Old Redwood Hwy., 2

nd
Floor

Petaluma, CA 94954
707-794-3275 (direct)
707-794-3037 (fax)
tlyons@sonomamarintrain.org

The information in this e-mail is confidential. It may also be attorney-client privileged and/or protected from disclosure as attorney work product. If you have
received this e-mail message in error or are not the intended recipient, you may not use, copy, nor disclose to anyone this message or any information contained in
it. Please notify the sender by reply e-mail and delete the message.

From: Jon Kerruish
Sent: Wednesday, October 05, 2016 9:32 AM
To: Tom Lyons
Subject: FW: Inbound LPG

FYI

From: Jon Kerruish
Sent: Tuesday, October 04, 2016 1:43 PM
To: 'nwpjake@gmail.com' <nwpjake@gmail.com>
Cc: Duane Sayers <dsayers@sonomamarintrain.org>
Subject: RE: Inbound LPG

Jake
Just to clarify, SMART takes no exception to the transportation of NWPco non-hazardous material freight.

Jon

From: Jon Kerruish
Sent: Sunday, October 02, 2016 5:50 PM
To: 'nwpjake@gmail.com' <nwpjake@gmail.com>
Cc: Duane Sayers <dsayers@sonomamarintrain.org>
Subject: RE: Inbound LPG

Jake-
Please be advised SMART is not denying you transportation of these materials per the operating
agreement. The same agreement also prohibits the storage of hazardous materials.



2

Please assure us these hazardous materials will not be stored at the Schellville location and will be transported
to another location per our agreement.

Thanks,
Jon

From: nwpjake@gmail.com [mailto:nwpjake@gmail.com]
Sent: Sunday, October 02, 2016 5:27 PM
To: Jon Kerruish <JKerruish@sonomamarintrain.org>
Cc: Duane Sayers <dsayers@sonomamarintrain.org>
Subject: Re: Inbound LPG

That is up to our customer.

Sent from my iPhone

On Oct 2, 2016, at 17:17, Jon Kerruish <JKerruish@sonomamarintrain.org> wrote:

Jake please answer the highlighted question below.

Jon

-----Original Message-----
From: Jon Kerruish
Sent: Sunday, October 02, 2016 5:07 PM
To: 'nwpjake@gmail.com' <nwpjake@gmail.com>
Cc: Duane Sayers <dsayers@sonomamarintrain.org>
Subject: RE: Inbound LPG

Jake, please send me all requested information from my email below.

Thanks,
Jon

-----Original Message-----
From: nwpjake@gmail.com [mailto:nwpjake@gmail.com]
Sent: Sunday, October 02, 2016 2:00 PM
To: Jon Kerruish <JKerruish@sonomamarintrain.org>
Cc: Duane Sayers <dsayers@sonomamarintrain.org>
Subject: Re: Inbound LPG

Your saying we can pick up the LPG cars and deliver to Schellville?

Sent from my iPhone

> On Oct 2, 2016, at 11:42, Jon Kerruish <JKerruish@sonomamarintrain.org> wrote:
>
> Jake, please refer to the SMART's General Managers letter to the NCRA/NWPco dated September 22,
2016. Please provide SMART with the following information.
>
> 1. Copy of Manifest
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> 2.Type of load/material being transported on SMART owned track 3.
> Origin and Destination of transported rail cars 4.Total number of rail
> cars 5. number of loads and empties 6.Total tonnage of train 7.Total
> length of train
>
> Because the operating agreement between NCRA and SMART doesn't authorize storage of hazardous
rail cars please, provide SMART with the timing of these 12 hazardous rail cars moving to the next
destination from Schellville.
>
> SMART will issue a track warrant immediately to NCRA/NWPco after compiling with the information
above.
>
> Best regards,
> Jon Kerruish
>
>
> -----Original Message-----
> From: nwpjake@gmail.com [mailto:nwpjake@gmail.com]
> Sent: Sunday, October 02, 2016 7:17 AM
> To: Jon Kerruish <JKerruish@sonomamarintrain.org>
> Subject: Inbound LPG
>
> There are 12 inbound loaded LPG cars at interchange to be picked up today Sunday October 2nd to be
delivered to Schellville. I see that we are to get your approval to pick them up. We are asking for
approval. These 12 were already in transit prior to the recent events. We have put all remaining
inbound LPG cars on hold. If we do not pick them up we will be in violation of the 48 hour rule within 48
hours of our outbound interchange. Please advise.
>
> Sent from my iPhone



CERTIFICATE OF SERVICE 

I certify that on October 6, 2016 a true copy of the foregoing Response was served via 

electronic mail upon the following counsel of record: 

Douglas H. Bosco 
Law Office of Douglas Bosco 
3558 Round Barn Blvd., Suite 201 
Santa Rosa, CA 95403 

Counsel for Northwestern Pacific Railroad Company 

Christopher J. Neary 
Neary and O'Brien 
110 S Main Street, Suite C 
Willits, CA 95490 

Counsel for North Coast Railroad Authority 
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