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888 First Street, N.E.
Washington, DC 20426

Re: Conrail - Ab. Exemption - Hudson County, NJ, STB dkt
AB 167-1189X and related cases.

Dear Judge Dring:

Per the order of the Surface Transportation Board (STB) in
the above docket, served July 5, 2016, enclosed on behalf of
City of Jersey City, Rails to Trails Conservancy, and
Pennsylvania Railroad Harsimus Stem Embankment Preservation
Coalition (collectively “City et al”), please find a motion for
sanctions against Mr. Riffin and a motion to compel against 212
Marin Boulevard, LLC, et al (“LLCs”). Both motions relate to
the continued efforts of City et al commencing last March to
obtain meaningful discovery against Mr. Riffin and subsequently
the LLCs in respect to matters relevant to this proceeding.

Charles H. Montange
Counsel for City et al.

cc. Parties per cert. of service



Before the Surface Transportation Board

Conrail —— Abandonment )
) AB 167 (Sub-no. 1189X)

-—-in Hudson County, NJ. )

and

CSX Transp. - Discon. of )

Service — same ) AB 55 (Sub-no. 686X)
and

Norfolk Southern - )
Discon. of Service - same) AB 290 (Sub-no. 306X)

Motion on Behalf of City of Jersey City et al
for Sanctions Against James Riffin

for Failure to Respond to Discovery (Document) Requests

City of Jersey City, Rails to Trails Conservancy, and
Pennsylvania Railroad Harsimus Stem Embankment Preservation
Coalition (“City et al”) hereby move, pursuant to 49 C.F.R.
1114.31(b), for discovery sanctions, and in particular, for an
order either (1) dismissing James Riffin from further
participation in this proceeding, or, in the alternative, (2)
barring James Riffin from submitting an “offer of financial
assistance” (“OFA”) pursuant to 49 U.S.C. 10904 in this
proceeding, and (3) for attorneys’ fees and costs associated
with the motions to compel Riffin, hearings, and motion for
sanctions, and any further hearings attendant thereto.

Summary. On August 25, in response to the order served by

Administrative Law Judge Dring on the same date in this



proceeding, Mr. Riffin evidently spent about two hours total (1)
forwarding a selection of some 100 emails to counsel for
Conrail, the intervenor LLCs, and City et al and (2) drafting a
three-page letter to ALJ Dring objecting to further response and
making arguments about his proposed OFA. City et al objected to
the arbitrary limitations in Riffin’s response (and to a clear
misrepresentation in the letter as drafted). Mr. Riffin replied
by email on August 26 that “[i]f you want any more, you will
have to ask ALJ Dring to order it.” Regrettably, City et al
must now again request ALJ Dring for relief against Riffin.

Background

City et al on March 28, 2016, served (by email and Express
Mail) upon James Riffin the document requests set forth in
Exhibit A. The document requests call for a response by April
19. Although Mr. Riffin several times promised a response (as
set forth in our first motion to compel), he failed to do so.
On May 2, City et al accordingly filed a motion to compel. At
that point, Mr. Riffin served (by US Mail postmarked on that
date) a response, which amounted to a set of objections, to City
et al. At the same time, Riffin filed a flurry of papers in
reply to the motion to compel contending, inter alia, the
original motion to compel was moot in light of his filing
belated objections. City et al agreed that the original motion

was moot, and withdrew that motion in a filing dated June 7, and



on July 5, filed a second motion to compel. On the same date
(July 5), the Board served an order in this proceeding assigning
discovery disputes to Administrative Law Judge Dring. Riffin
filed another opposition to City et al’s second motion to
compel, suggesting among other things that he had no
intelligible responsive documents (emails). In particular,
Riffin indicated that he saves emails to a flash drive, which on
retrieval “is not comprehensible.” Riffin Reply to City’s July
5, 2016 Motion to Compel, served July 28, 2016 at p. 12 (with
exhibit). As Riffin acknowledges (id.), he made a similar
representation that he had no intelligible responsive documents
in a letter to counsel.

Judge Dring issued an order (served August 5) providing for
a hearing in Washington, D.C., on August 24. Counsel for City
et al arranged for a witness (Eric Strohmeyer), who could attest
that, contrary to Riffin’s representations, Riffin in fact had
intelligible responsive documents, to be present at the hearing.
On the evening before the hearing, Riffin ascertained that the
witness (Strohmeyer) would be present, and unexpectedly crashed
counsel’s dinner meeting with the witness. Contrary to his
prior claims, he there acknowledged that his computer held
responsive intelligible documents and offered to make those
available by close of business Friday, August 26. When he

showed up at the hearing (somewhat tardily), he reiterated this



position, and it resulted in an order to produce documents in
this proceeding, served by Judge Dring on August 25. Conrail
also requested copies.

On Thursday, August 25, Mr. Riffin forwarded some 100
emails (Mr. Riffin claims 103, but several of those appear to be
housekeeping in nature) from 2015 and 2016 chiefly from Mr.
Steve Hyman (manager of the LLCs) to Mr. Riffin, with a
smattering of emails from Victoria Hyman (Mr. Hyman’s wife, who
is represented by the Hyman interests to own the LLCs) and one
of the LLCs’ attorneys (Horgan) to Mr. Riffin. Mr. Riffin then
circulated an email indicating that he had spent roughly two
hours on this effort (and on preparing a letter, appended to his
email, to Judge Dring) and declined to spend any more time. His
letter to Judge Dring accused counsel for the City of
misrepresenting how easy is would be to forward emails
(evidently Mr. Riffin has so many responsive emails that it
would take more than two hours to forward them). City et al
objected to Mr. Riffin’s curtailment.! Mr. Riffin nevertheless
refused to forward any more, stating in an email dated August 26
that “[i]f you want any more, you will have to ask Judge Dring.”

Exhibit C.

! A copy of this exchange, including the first page of what
Riffin represents is a version of his letter to Judge Dring, is
contained in Exhibit B.



The letter to Judge Dring furnished by Riffin to City et
al on August 25 represents that Riffin supplied his bankruptcy
docket numbers to City et al on that date. Riffin claims to
counsel that he sent a revised version of his letter to Judge
Dring correcting the error, but he has declined to furnish a
copy of the revised letter. Even i1f the revision was limited to
a date correction, this renders what Mr. Riffin sent to Judge
Dring, if Riffin in fact sent a letter to Judge Dring, an
impermissible ex parte communication. In all events, the draft
letter which we received by email goes well beyond housekeeping
matters in pp. 2-3, and amounts to a pleading arguing points
about the case. The letter apparently was not served on any
parties as a pleading, violating service rules. Riffin has
twice been admonished by STB to serve his pleadings on the
parties to the proceeding. Decisions in AB 167-1189X, served
July 25 and August 24, 2015. The second warning stated that
improperly served documents would be rejected. The Riffin
letter, if he sent a letter, must therefore be rejected on
multiple grounds.

The fact that Riffin has more than one hundred responsive
emails 1s not grounds to terminate discovery. It instead shows
that Riffin was in extensive communication with the Hyman
interests on matters relating to his OFA, corroborating the need

for discovery. Had Riffin put 10 percent as much effort into



making documents available in accordance with the August 25,
2016 order as he has put into resisting discovery on spurious
grounds, he would have saved himself time, not to mention the
time his tactics have consumed for City et al, STB, and the
Administrative Law Judge assigned this case.

Deficiencies. Turning to the limited emails that Mr.

Riffin did produce in the roughly two hours he says he spent at
the library working on a letter to Judge Dring, his discovery
response fails to meet the requirements of the order served
August 25, 2016, in all particulars: (1) Riffin appears to have
deleted all identification of the recipients of the emails
(examples in Exhibit D) other than himself, or text and
attachments, so he has not furnished such mails in their
totality; (2) in most cases in which the email he forwarded is
an obvious “reply,” he has failed to include the original email
(examples in Exhibit E)?2%; (3) he has failed to include emails
from himself to any representative or agent for the LLCs
although those impliedly exist given the emails to him in

apparent response (e.g., Exhibit E); (4) he has failed to

2 Mr. Riffin has informed counsel that he uses Yahoo, and one
can easily recover original emails to which an email was sent in
reply on Yahoo-based email systems with which counsel is
familiar. Riffin’s claim of lack of technological prowess in
operating word processing and email systems in order to recover
documents is belied by his ability to prepare and to transmit
documents in multiple STB and federal judicial proceedings.
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include emails prior to 2015, although City et al is aware from
other sources that such emails exist (e.g., Exhibit F), just as
he has failed to disclose emails furnished us by CNJ from Hyman
to Riffin concerning efforts to evade STB and STB-mediated
remedies (Exhibit F); (5) he has omitted any communications
between himself and representatives of the LLCs other than the
Hymans and Horgan, even though such emails are known to exist
(an example of such an email, in City et al’s hands from another
source, is set forth in Exhibit G); (6) Mr. Riffin refused even
to search for exchanges with Bruce Nagel, even though City et al
knows that such exist from another source (Exhibit G)3; (7)
Riffin appears to have omitted all emails between himself and
the Hyman interests bearing on the lawsuit Riffin filed in the
past 30 days against Forest City over the Harsimus Branch (see

excerpted Complaint, Exhibit H).4 This omission is

3 Mr. Riffin professed not to remember a Nagel. City e al
believe that Bruce Nagel is another attorney consulting now or
in the past with the Hyman interests.

4 Forest City is redeveloping the so-called Metro Plaza, which
is a multi-acre site formerly occupied by the Harsimus Cove
Yard. Riffin seeks to block hundreds of millions of dollars’
worth of development on the site. See local press articles in
Exhibit I. Riffin’s Complaint in Riffin v. Forest City Ratner
Companies, et al, U.S.D.C. N.J. 16-CV-4433-ES (Ex. H) seeks to
enjoin the redevelopment pending outcome of AB 167-1189X. Riffin
predicates his standing to sue on the STB’s acceptance - in
violation of its precedent - of a notice of intent to OFA in AB
167-1189X. According to press clippings in Exhibit I (item 1),
Riffin says his purpose is to force Conrail and the City to
negotiate with the Hyman interests. 1In short, Riffin is inter
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unconscionable, since the lawsuit 1s predicated on the Riffin
OFA and Riffin has declared that its chief purpose is to force
Conrail and the City to “settle” with the Hyman interests
(Exhibit I, item 2). In that suit, Riffin claims he has a
property interest in the Harsimus Branch on the basis of his
notice of intent to OFA, and he seeks to enjoin redevelopment of
roughly 17 acres of downtown Jersey City presumably (according
to his suggestions to the press) until the Hyman interests and
presumably himself are satisfied. Kevin Coakley, attorney for
Forest City, authorizes City et al to state that Hyman (who
brought along Riffin) met with Forest City concerning the suit,
Hyman said he was compensating Riffin in the event of success,
but Forest City rejected their demands.®> Mr. Riffin’s discovery
response is bereft of all documents relating to any of these
OFA-based shenanigans.® A prolific emailer, Riffin obviously has
other emails and documents concerning the Harsimus Branch that
he is failing to disclose in violation of the August 25 order.
Indeed, the LLCs’ counsel (Horgan) recently supplied one (a

demand letter to Forest City dated October 2015) to counsel for

alia proposing at STB to file an abusive OFA, and simultaneously
to mis-use the abusive OFA in civil litigation.

> Mr. Hyman’s counsel (Horgan) has acknowledged to counsel that
Hyman and Riffin met with Forest City.

& Another source supplied City et al with an email from Hyman
to Riffin on the lawsuit dated Sept. 12, 2016 (Exhibit I, item
4), so doubtless there are many more undisclosed communications.
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City et al. See Exhibit J (excerpts, because the entire
document is voluminous).’ Other examples of Riffin material
supplied by sources other than Riffin include Exhibit G and, for
that matter, Exhibit I’s item 4.

In short, Riffin’s earlier claims of lack of documents or
incomprehensive documents are belied by the 100 emails he has
supplied. Any claim that he makes as to supplying all
responsive documents is belied by what he has supplied, and by
documents and emails that Riffin made available to CNJ Rail or
the LLCs and which they furnished to City et al in response to
discovery against CNJ, or in one case from the LICs,
voluntarily. Mr. Riffin arbitrarily stopped his response
because he felt that spending two hours on the matter (evidently
inclusive of the time to prepare a three-page ex parte
communication to Judge Dring) was already too much effort on his
part.

Paraphrasing what attorneys have already said in other
proceedings, Mr. Riffin is an individual who has been recognized
and admonished by federal and state courts, and by the Surface
Transportation Board (“STB”) as a frequent litigant with a

history of inappropriate filings, disregard for applicable

7 Unfortunately, this is the only responsive document which the
LILCs have made available in connection with a document request
that City et al served upon them. Efforts to negotiate a
satisfactory discovery response with the LLCs have terminated.
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procedures, bad faith filings, and an abusive use of litigation.S8
Although Mr. Riffin has a legal degree, he “is neither as
licensed attorney nor practitioner approved to practice before

[STB].” Norfolk Southern Ry. Co. — Petition Exemption - in

Baltimore City and Baltimore County, AB 290-311X, served Jan.

29, 2010. This does not excuse him, for he nonetheless 1s a
“person” appearing before the agency, and by regulation is bound
“to the standards of ethical conduct required of practice before
the courts of the United States.” 49 C.F.R. 1103.11.

Norfolk Southern Railway Company filed a Petition for
Rulemaking to Address Abuses of Board Processes, docketed at EP

727, on May 26, 2015. The Petition focused on abuses by Riffin

8 See, e.g., Balt. County v. Riffin, 2007 U.S. Dist. LEXIS 99000,
*3-4 (D. Md. Oct. 4, 2007) (“Riffin has made numerous attempts to
disrupt valid state proceedings by filing civil rights
complaints seeking injunctive relief against Baltimore County
and by removing proceedings to this Court, forcing state
proceedings to a grinding halt. Riffin’s use of federal
litigation to stonewall efforts by local authorities to enforce
state law is abusive and this Court declines to facilitate those
efforts any further.”); Norfolk S. Ry. - Aban. Exemption -- in
Norfolk & Virginia Beach, Va., AB 290 (sub no. 293X) (STB served
Nov. 6, 2007), appeal dismissed sub nom Riffin v. STB, 331 Fed.
Appx. 751 (D.C. Cir. 2009) (concluding, based on strong evidence
that Mr. Riffin had filed in bad faith, that “we will closely
scrutinize any future filings by Mr. Riffin .. and we strongly
admonish Mr. Riffin that abuse of the Board’s processes will not
be tolerated”); Riffin v. Balt. County, 2012 U.S. Dist. LEXIS
98213, *13-15, 2012 WL 2915251 (D. Md. July 16, 2012) (“Mr.
Riffin’s litigation history bespeaks an utter disregard for the
Court’s procedures, which can only be remedied by appropriate
sanction.”). See also Exhibit I, item 1 (Jersey Digs news
article).
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of the OFA process. After taking comments, STB declined to
issue the relief sought by NS (Decision, EP 727, served Sept.
23, 2015). Echoing prior admonitions by STB and the courts
concerning Riffin (e.g., note 7, supra), STB indicated it would
instead more vigorously enforce existing regulations dealing
with inappropriate behaviors. Slip op. at 4. The agency also
said it would institute a proposed rulemaking to examine its OFA
process. (The OFA process has broken down in AB 167-1189X,
where the agency has vacated the schedule provided by statute
and its regulations, and has yet to issue a schedule, over 15
months after City sought - with Conrail consent - an expedited
one.?) Failure to deal with Mr. Riffin through enforcement of
discovery sanctions and regulations governing inappropriate
participation in the agency’s processes results in higher costs
for litigants, the agency, and ultimately bad law in the form of
efforts to “control” Mr. Riffin’s behavior outside the sanction

process. City et al request that, instead of tolerating antics,

3 See Decision in AB 167-1189X, served Nov. 2, 2015 (denying
City’s request for a schedule and allowing Riffin to file notice
of intent to OFA six years out of time). Although STB has
failed to provide a schedule for an OFA or other relief, and
although the Hyman interests have sought through state court
litigation to prevent the City from seeking any federal
remedies, the Hyman interests efforts so far have been
unsuccessful. The City remains resolute in seeking to vindicate
its STB rights and remedies, and state remedies like NJSA 48:12-
125.1 that apply to lines subject to STB abandonment
proceedings.
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the discovery order of August 25 be enforced with sanctions
rather than more admonitions.

There is another reason to act. As City et al has
explained in its two motions to compel against Riffin (see first
motion filed May 2 at p. 2 n.l and Ex. D thereto - Riffin cert
pet. excerpts, and second motion filed July 5 at Appendix pp.
11-15), this case involves a kind of cascade of abuse of STB
jurisdiction, STB processes, and, now, by Riffin and the Hyman
interests, STB remedies as well. In particular, Riffin’s
explanations for his proposed OFA are tantamount to an admission
that he intends to abuse STB processes, jurisdiction, and
remedies, purportedly to secure real estate profits to the tune
of $40 million (from time to time City et al hears more) for the
Hyman interests from the unlawful sale of the Harsimus Branch by
Conrail to the LLCs. Discovery to date shows that Mr. Hyman
personally furnished Riffin with a copy of the 2008
Conrail/Hyman contract obligating Conrail to do the bidding of
the Hyman interests. Mr. Riffin has explained that Hyman will
compel Conrail to “accept” Mr. Riffin’s proposed $23,000 OFA, in
return for which he will ensure Mr. Hyman gets to develop all,
or at least the bulk, of the Harsimus Branch for non-rail
purposes. In short, he represents that he expects compensation

from the grateful Hyman interests.
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In addition, Riffin has asserted to counsel (in front of a
witness) that he (Riffin) is in dispute with Baltimore County
(Maryland) over certain rail equipment parked on Riffin’s
Baltimore County property in violation of local land use
requirements. Riffin claims that he wishes to acquire rail
operating rights somewhere (within 150 miles he says) in order
to assert that his Maryland property is railroad property under
the exclusive jurisdiction of STB, so as to preempt Baltimore
County land use regulations. See 49 U.S.C. 10501(b). This Board
has previously noted that Riffin is not supposed to use rail
proceedings to harass railroads into donating lines to him for

his use in land use disputes in Maryland. Norfolk Southern Rwy

Co. — BAb. Ex. — in Norfolk and Virginia Beach, AB 290-293X, slip

at 8.

Neither real estate plays with New York area developers in
Jersey City nor disputes over land use in Baltimore County,
Maryland are what OFAs in Jersey City, New Jersey, are supposed
to be about. To the contrary, STB has indicated that OFAs are
to permit a party “genuinely interested in providing continued
rail service on a line that would otherwise be abandoned to

acquire the line for such continued rail service.” Consolidated

Rail Corporation, supra, AB 167-1190X, slip at 3.10

© Mr. Riffin’s proposed abusive conversion of the OFA process
into a mechanism to acquire land for real estate development is

13



Mr. Riffin, with evident complicity of Mr. Hyman, has
compounded abuse of the OFA process. As already suggested,
Riffin has now sued Forest City Ratner, the developers of the
Metro Plaza east of Marin Boulevard, contending that the Riffin
notice of intent to OFA somehow vests Riffin with an equitable
interest in the old Harsimus Cove yard east of Marin Boulevard.
Riffin has evidently been discussing (including by email, see
Exhibit G) such a suit since November (or perhaps October, see
exhibit J) of 2015 with the Hyman interests. According to
Exhibits G (Riffin memo to Nagel) and I (Riffin press
statements), the purpose of the suit is to threaten the Forest
City development to prompt Conrail and the City to “settle” with
Hyman. This is in keeping with Riffin’s earlier representation
to the effect that his OFA was an instrument to promote the
Hyman interests. According to attorney Kevin Coakley, who
represents Forest City, Mr. Hyman explained to Forest City that
he was compensating Riffin in the event Riffin advanced Hyman’s
interests.

The long and short of this is that Riffin and Mr. Hyman

apparently have abusively positioned Riffin as an OFA applicant

not new: Mr. Hyman himself at one point attempted to use the
same ploy in connection with Conrail’s Edgewater Branch in AB
167-1036 in 1987. Interestingly, Riffin in his discovery
response has supplied material Mr. Hyman provided him about
Hyman’s AB 167-1036 invocation of the OFA process.

14



to get the Harsimus Branch and other properties in the old
Harsimus Cove Yard for non-rail purposes, and are now involved
in litigation against Forest City, based on Riffin’s abusive
OFA, to further shakedown Conrail and/or the City, and now
evidently Forest City, by holding up redevelopment of a portion
of the Harsimus Cove yard. Since Riffin omitted any of his
machinations with the Hyman interests associated with the rail
line or yard east of Marin Boulevard, Riffin has not produced
all responsive documents despite the August 25 order.

City et al seeks to use the discovery process to obtain
information showing these abuses, now especially as to STB
remedies. Mr. Riffin now abuses the discovery process to hide
his substantive abuses.

Riffin’s failure to respond fully to the August 25
discovery order simply compounds the abuse of process to date.

Argument
The continued abuse of STB discovery processes has now
reached the point of violation of an order compelling discovery
to which Riffin ostensibly consented, which required Mr. Riffin
to turn over, inter alia, emails between himself and the Hyman
interests by Friday August 26. The proper response is not more
admonitions to Riffin and expenses for the parties seeking

discovery but appropriate sanctions. Accord, Norfolk S. Ry -

Ab. Ex. - in Norfolk and Virginia Beach, supra, slip op. p. 8.
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The law on sanctions in discovery matters where, as here, a
party (Riffin) is now in violation of an order, as set forth at
49 C.F.R. 1114.31(b) (2). STB may order facts concerning which
discovery is sought to be deemed admitted, may prohibit the
infringing party from introducing evidence, may strike pleadings
of the infringing party in whole or in part, or may dismiss the
party from the proceeding. 1In addition, or in lieu of the
above, STB may order the infringing party to pay reasonable
expenses, including attorneys’ fees. Indeed, unless the Board
otherwise penalizes the infringing party, the language in
section 1114.31(b) (2) (iv) requires an award of attorneys’ fees,
unless the abusive conduct is found to be “substantially
justified” or that other factors make penalization unjust.
Riffin has been involved in innumerable STB and judicial
proceedings. He holds a law degree. He has been repeatedly
admonished by this agency and the courts for a decade or more,
and despite all that experience and admonition has refused to
adhere to a commitment embodied in Judge Dring’s August 25
order. There is no legally cognizable excuse or justification
for his continued obstreperous conduct, or the costs his
obstreperous conduct has forced this agency and City et al to
incur.

There are only three sanctions enumerated in section

1114.31(b) (2) that will remedy Mr. Riffin’s obstreperous conduct
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in this proceeding: (1) dismissal of Mr. Riffin from the
proceeding; (2) an order barring Riffin from submitting an OFA;
and/or (3) an award against Riffin and in favor of City et al of
reasonable costs, including attorney’s fees, for motions to
compel and sanctions, attendance at hearings, and related

matters. See also Denver & Rio Grande Rwy Historical Foundation

— Pet for Dec. Order, F.D. 35496, served April 30, 2012, slip

op. at 2 (enumerating sanctions).

This Board should dismiss Riffin from the proceeding for
his discovery abuses. City et al indicated it would seek this
relief if Riffin continued to default in our July 5 second
motion to compel at p. 8. This relief is more than justified
in light of the fact that Riffin was six years out-of-time in
filing his notice of intent to OFA. Including him in the
proceeding over the objection of Conrail and City et al in the
first instance was contrary to uniform STB precedent. In any
event, this Board has repeatedly noted that “Riffin is not a

rail carrier.” James Riffin— Acg. And Op. Exemption - Veneer

Spur — in Baltimore County, MD, F.D. 35246, served Aug. 19,

2010; see also Norfolk Southern Ry Co. — Acg. Op. — Certain Rail

Lines of the Delaware and Hudson Ry. Co., F.D. 35873, served May

15, 2015 “Riffin is not a Board-licensed rail carrier”). Riffin
is not a corporation but a 73-year old individual who lacks rail

operational experience. Moreover, he owns no property and has
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no business interest in Jersey City. He literally has nothing
to contribute to the proceeding. He evinces no support from any
shipper. He certainly does not have the support of a local
government or citizens’ group. Finally, Riffin’s track record
-- not just overall but already to date in this proceeding --
indicates that no amount of “admonition” will prevent him from
abusing STB procedures and jurisdiction. Riffin should be
dismissed.

If Riffin is not dismissed entirely, then he should be
prohibited from further pursuit of an OFA. All the same reasons
for the sanction of dismissal apply for the sanction of barring
him from filing an OFA. But there are additional grounds: in
another recent Conrail abandonment proceeding in Jersey City,
this Board disallowed a Riffin OFA attempt on the ground, inter
alia, that “Riffin could not be considered a financially
responsible person, as he recently filed for bankruptcy
protection. .. Insolvency 1s inconsistent with the financial
responsibility to acquire and operate a railroad under the OFDA

provisions.” Consolidated Rail Corp - Ab. Ex. — in Hudson

County, AB 167-1190X, served May 17, 2010, slip at 5. See also

Norfolk Southern Ry., Co. - Pet. Exemption - in Baltimore City

and Baltimore County, MD, AB 290-311X, served Jan. 23, 2012,

slip at 12 (insolvency incompatible with OFA). Moreover, Riffin

has indicated that his OFA is for the illegitimate purpose of
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supporting the Hyman real estate (all non-rail) interests,
and/or for the equally illegitimate and even more convoluted
purpose of avoiding Baltimore County land use regulation on
Riffin’s property in Maryland. These purposes are not
consistent with this agency’s prior formulations concerning the
purpose of an OFA. City et al’s discovery is germane to
Riffin’s true purposes. If he wishes to conceal those purposes
by refusing to make discovery (or if he simply does not wish to
be bothered beyond his two hours’ effort to date), the
appropriate response per this Board’s regulations at a minimum
is to deny him access to the OFA process. In short, Riffin
should be sanctioned by disqualifying him from the OFA process
as to which he obstructs discovery.

In addition, City et al move for all costs (including
travel arrangements for City et al’s attorney) and attorney’s
fees they have incurred in preparing, serving, and filing two
motions to compel, and this motion for sanctions, and for
attendance at a hearing in Washington, D.C.. Ironically,
Riffin, in refusing to make discovery, complained in an email
that counsel was billing for all the discovery efforts. Of
course counsel is billing for the discovery efforts. The point,
however, is that there would be no bill at all if Riffin
complied. The burden - all the time and expense -- is

attributable to one thing, and one thing only: Riffin’s

19



obstructions and passive-aggressive conduct. Riffin should pay
for the attorney’s fees and costs of City et al for which his
conduct is responsible.

So far as City et al can tell, this Board to date has
admonished Riffin many times over (twice already in this case),
but has never sanctioned him. This time, however, Riffin has
passed a new threshold: he has arbitrarily violated an order in
response to a motion to compel. At that point, Board
regulations specifically provide for sanctions, including
attorney’s fees. City et al should not continue to be on the
hook for the costs of dealing with Mr. Riffin’s passive-
aggressive and obstreperous conduct. That only encourages such
conduct. If the Board starts to award expenses when Mr. Riffin
turns the Board’s processes on their head, then he will stop.

Mr. Riffin, who claimed $23,000 in resources for an OFA at
the August hearing, has sufficient funds to pay the attorney’s
fees and expenses set forth in the certification set forth in
Exhibit K ($18,462.29, through Sept. 8). Those fees and
expenses do not include anything for the time spent by counsel
trying to arrive at a compromise with the LLCs’ counsel, Mr.
Horgan, to obviate the need to proceed against Riffin. They
also reflect counsel’s heavily discounted billing rate to City

et al in light of the public interest in this case and the fact
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that Rails to Trails Conservancy and the Embankment Preservation
Coalition are 501 (c) (3) preservation organizations.

If a further hearing on this motion for sanctions is
required in Washington, City et al request that it be scheduled
for a date in October (thus allowing replies, if any, as well as
coordination with any motion to compel that may be necessary
against the Hyman interests, see note 5 supra). City et al
reserve the right to amend their certification of costs and fees
to date to include all additional fees and expenses associated
with additional hearings or activity on the motion for

sanctions.

Conclusion

The time for bargaining on discovery is over. Riffin so
declared on August 25, after he spent some portion of two hours
on the matter. He breached the previous bargain he consented to,
which had been entered in the form of an order, and his breach
was on the very day the order was entered. He should be barred
from the proceeding, or at a minimum from filing an OFA. 1In
addition, attorney’s fees and costs should be awarded against
him.

If Riffin nonetheless is allowed some form of continued
participation in this hearing, City et al also request an order
compelling Riffin to make available his email accounts and

passwords for inspection by City et al, and to supply all

21



documents (emails or otherwise) in his possession associated in
any way with communications with the Hyman interests, and
otherwise to respond fully and completely to the discovery
requests in Exhibit A, no later than three business days from
entry of the order. The obligation to make available responsive
documents is a continuing one. If Riffin is allowed to remain
in the proceeding, there should be no restrictions on his
obligation to respond to the discovery already filed.

Riffin’s letter to ALJ Dring, if he sent a letter circa
August 25-26, 2016, must be rejected for improper service on the
parties to the proceeding and as an ex parte communication

dealing with substantive matters.

426 NW 162d St.
Seattle, WA 98177
(206) 546-1936
Fax: -3739

Counsel for City et al

Attachments:

Exhibit A (document requests)

Exhibit B (M Riffin’s refusal to complete/City objection)
Exhibit C (lefln says go to ALJ Dring for more response)
Exhibit D (typical email omissions of recipients, etc.)
Exhibit E (examples of deletions of original emails)

Exhibit F (pre-2015 email to Riffin from Hyman; and post-2015

email Hyman to Riffin, from another source)
Exhibit G (Riffin memo to Nagel from another source)
Exhibit H (Riffin Complaint against Forest City, excerpts)
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Exhibit I (local press on Riffin lawsuit, including Riffin
quotes and Sept. 12 Hyman to Riffin email)

Exhibit J (excerpts from Riffin Oct 2015 Forest City demand made
available by LLCs but not Riffin)

Exhibit K (Certification of fees and expenses on Riffin
discovery dispute through Sept. 8)

Certificate of Service

The undersigned hereby certifies service by depositing the
foregoing for express delivery (next business day) upon Judge
Dring at the Federal Energy Regulatory Commission, Office of
Administrative Law Judges, 888 First Street, N.E., Washington,
DC 20426 and by posting the foregoing in the US Mail, postage
pre-paid, first class or priority mail, on or before the 15th
day of September 2016 addressed to the parties or their
representatives per the service list below, unless otherwise

indicated. éiE;%ZE;é?¥ﬁ::§h\\\
NN\

Service List
(current as of December 2015)

Daniel Horgan,

Waters, McPherson, McNeill, P.C.

300 Lighting Way

P.0. Box 1560

Secaucus, NJ 07096 (LLCs) [also by email]

Robert M. Jenkins III

Mayer Brown LLP

1999 K Street, N.W.

Washington, D.C. 20006-1101 (Conrail) [also by email]

Daniel D. Saunders

State Historic Preservation Office
Mail Code 501-04B

NJ Dept. Environmental Protection
P.0O. Box 420

Trenton, NJ 08625-0420
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Massiel Ferrara, PP, AICP, Director
Hudson County Division of Planning
Bldg 1, Floor 2

Meadowview Complex

595 County Avenue

Secaucus, NJ 07094

Joseph A. Simonetta, CAE,
Executive Director
Preservation New Jersey
414 River View Plaza
Trenton, NJ 08611

Justin Frohwith, President

Jersey City Landmarks Conservancy
54 Duncan Avenue

Jersey City, NJ 07303

Jeremy Jacobson, President
Harsimus Cove Association
20 Erie Street, Apt. #2
Jersey City, NJ 07302

President

Hamilton Park Neighborhood Association
PMB 166

344 Grove Street

Jersey City, NJ 07302

Ji1ll Edelman, President
Powerhouse Arts District Nbd Ass’n
140 Bay Street, Unit 6J
Jersey City, NJ 07302

President

The Village Nbd Ass’n
365 Second Street
Jersey City, NJ 07302

President

Van Vorst Park Association
91 Bright Street

Jersey City, NJ 07302
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President

Historic Paulus Hook Ass’n
192 Washington Street
Jersey City, NJ 07302

Dennis Markatos—-Soriano

Exec. Director

East Coast Greenway Alliance
5315 Highgate Drive, Suite 105
Durham, NC 27713

Gregory A. Remaud
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735

Sam Pesin, President

Friends of Liberty State Park
580 Jersey Ave., Apt. 3L
Jersey City, NJ 07302

Aaron Morrill

Civie dC

64 Wayne St.

Jersey City, NJ 07302

Eric S. Strohmeyer

Vice President, COO

CNJ Rail Corporation

81 Century Lane

Watchung, NJ 07069 [also by email]

James Riffin
PO Box 4044
Timonium, MD 21094 [also by email]

Supplemental Service List

Per a prior request of the Board, service is also made on the
following addressees, although none is believed to continue to
represent a party in the proceeding and/or is otherwise
superceded.
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Stephen Marks

Hudson County

583 Newark Avenue
Jersey City, NJ 07306

Gretchen Scheiman

Historic Paulus Hook Association
121 Grand Street

Jersey City, MJ 07302

Michael Selender

Jersey City Landmarks Conservancy
P.O. Box 68

Jersey City, NJ 07303-0068

Brian P. Stack
411 Palisade Avenue
Jersey City, MJ 07307

Dan Weber

Van Vorst Park Association
2989 Varick Street

Jersey City, NJ 07302
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Exhibit A
City et al’s March 28
Document Requests

To James Riffin



BEFORE THE SURFACE TRANSPORTATION BOARD

Consolidated Rail Corporation - )
Abandonment Exemption - ) AB 167 (Sub-no. 1189X)
In Hudson County, NJ )

And related discontinuance proceedings AB 55 (Sub no. 686X) (CSX
Transportation, Inc.) and AB 290 (Sub-no. 306X) (Norfolk
Southern Railway Company)

Request for the Production of Documents
Interveners City et al to James Riffin

Pursuant to 49 C.F.R. 1114.30 and other applicable
authority, interveners City of Jersey City, Rails to Trails
Conservancy, and Pennsylvania Railroad Harsimus Stem Embankment
Preservation Coalition hereby request that James Riffin
("Riffin”) deliver copies of the documents requested below to
counsel for City et al his address below on or before that date
pursuant to reasonable terms for payment for costs of
duplication and delivery agreed to in writing with CNJ. To save
time and money, scans may be forwarded by email attachment to
the email address provided in the signature block, provided
originals will be available upon request.

Definitions. For purposes of this Request, document shall

mean any writing, notation, or record, regardless of form, and
including but limited to both electronic and non-electronic
media, including emails, diaries, business records, and all
documents maintained, retained, authored, copied on, or received

by consultants, officers, employees, negotiators, board members,



attorneys otherwise working for or on behalf of any party
(including without limitation railroad, corporation, limited
liability corporation, or individual) who has filed a pleading
in AB 167-1189X.

Harsimus Branch shall mean any portion of the line of
railroad between CP Waldo and Marin Boulevard in Jersey City
transferred to Conrail as line code 1420, which line of railroad
is the subject of the abandonment proceeding bearing STB docket
AB 167 (Sub-no. 1189X).

“"The LLCs” shall mean one, more or all of 212 Marin
Boulevard, LLC, 247 Manila Avenue, LLC, 280 Erie Street, LLC,
317 Jersey Avenue, LLC, 354 Coles Street, LLC, 389 Monmouth
Street, LLC, 415 Brunswick Street, LLC, 446 Newark Avenue, LLC,
and NZ Funding, LLC.

Additional instructions. If Riffin claims privilege

against disclosure of one or more documents, such as an attorney
client privilege, then please identify the document by providing
its author, the persons to whom it was directed, the persons who
received copies of it, its date, its basic subject matter, the
document request to which it is responsive, and the basis for
the claim of privilege.

City et al request a response as soon as reasonably

practicable, and no later than Tuesday, April 19, 2016.



These requests are continuing. If the recipient becomes
aware of additional responsive material after making his
response to these requests, that responsive material must be
made available to City et al as provided above within three (3)
business days of Riffin’s receipt of the additional responsive

material.

Document requests. All the following documents are hereby

requested pursuant to the foregoing definitions and conditions:

1. All documents received or possessed by Riffin or any
representative of Riffin from the LLCs or any person acting on
behalf of the LLCs [including but not limited to the manager of
the LLCs (Mr. Steve Hyman) or attorneys for the LLCs], relating
in any fashion to the Harsimus Branch, including but not limited
to disposition of property in the Harsimus Branch and legal or
regulatory disputes concerning the Harsimus Branch, or relating
to AB 167 (Sub-no. 1189X).

2. All documents (not otherwise provided pursuant to doc. Req.
1) sent or received by Riffin or on his behalf to or from (a)
the LLCs (or any officer, employee, attorney or representative
thereof) or (b) Consolidated Rail Corporation (or any officer,
employee, attorney, or representative thereof) relating to the
Harsimus Branch, other than legal pleadings filed with the

Surface Transportation Board.



3. All documents relating to Riffin’s financial responsibility
for purposes of making an “offer of financial assistance” in AB
167 (Sub-no. 1189X), including applications for loans or any
line of credit, or solicitations for co-investors.

4. All petitions (including amendments thereto) in bankruptcy
proceedings and all final orders in bankruptcy proceedings of
James Riffin which orders involve the discharge or partial
discharge of debts owed by said Riffin, including but not
limited to petitions and orders in bankruptcy proceedings
referenced by the Surface Transportation Board in its Decision

served March 24, 2016 in Finance Docket 35873 at p. 2 footnote

- L%i%

Charles H. Montange

426 NW 162d St.

Seattle, WA 98177

206-546-1936

Fax: =-3739

Email: c¢.montange@frontier.com
for Interveners City et al

2

Certificate of Service
I hereby certify service on 28 March 2016 of these document
requests by email attachment addressed to jimriffin@yahoo.com
and by US Mail, postage pre-paid, Express (next day delivery),

to James Riffin, P.O. Box(kﬂqc:l‘ oniu MD 20094.

Chafles H. Montange

4



Exhibit B
Riffin Refusal to Complete
Discovery Response (email 5:58 PM Aug 25);
first page of Riffin letter to ALJ Dring attached to email
and
City et al objection to Riffin Refusal
(email 7:00 PM Aug 25)



Print https://us-mg6.mail.yahoo.com/neo/launch?.partner=ftr&.rand=7sc5...

Subject: Re: Letter to Dring
From: C. Montange (c.montange@frontier.com)

jimriffin@yahoo.com; dehorgan@lawwmm.com; rmjenkins@mayerbrown.com;

To:
asloane@mayerbrown.com; esstronmeyer@yahoo.com;

Date: Thursday, August 25, 2016 7:00 PM

The "agreement” was that you would supply all emails between yourself and agents or reps
of the LLCs. You have not. You have spent, by your own statement at the end of 100
emails, about two hours sending those out. This is a clerical kind of task. You have so far
spent far more time (replying to motions to compel, forcing a hearing, etc.) resisting
discovery than in complying. | request that you simply finish sending emails between
yourself and agents of the LLCs, as our discovery requests require. And if you have
documents you exchanged outside the emails, those too. | have misrepresented nothing to
you. By your own statements to date, a couple more hours should do it. This is hardly
burdensome given the information sought, especially for a party voluntarily participating in
the proceeding over the objection of the railroad and the City, and representing at STB, the
Supreme Court, and to me personally that he is doing so as a real estate play on behalf of
Mr. Hyman's interests. That is an abuse of process. For what it is worth, the City has spent
orders of magnitude more time responding to the LLCs repeated OPRA discovery, and |
personally have had to spend far more time responding to the LLCs' discovery requests. . |
think you should comply with our discovery requests. Incidentally, Nagel is a name you can
type into the email search as easily as Horgan or Hyman. And | am relatively confident that
a gentleman of your professed astuteness is able to recall with whom he has corresponded
in connection with your machinations with or for Mr. Hyman and the LLCs in connection with
the Harsimus Branch.

On Thursday, August 25, 2016 5:58 PM, jim riffin <jimriffin@yahoo.com> wrote:

The appended letter | plan to mail to Dring on Friday. You should have received 103 e-mails
(by my count). They are e-mails between Riffin and: Steve Hyman, Vicki Hyman and Dan
Horgan. Mr. Montange: | do not even remember who Bruce Nagel is / was. You asked for
Steve, Vicki and Horgan. Are you now asking for Nagel, Fritz and the surveying folks? The
library shuts down its computers in 3 minutes, so | cannot research those entities tonight. (I
was lucky the library let me use their computer for 2.5 hours. The time limit is normally only
one hour.) Montange's name was always listed first, so Montange definitely got everything
that was forwarded. | only got one error message: re Horgan.

1ofl 9/8/2016 10:29 AM



TO: ALJ Dring FERC 888 First Street NW  Washington, DC 20426
FROM: James Riffin P.O.Box 4044 Timonium, MD 21094 (443) 414-6210
cC: Charles Montange, Daniel Horgan, Robert Jenkins

DATE:  August 25, 2016

RE; Status Report and comments.

Dear ALJ Dring;:

STATUS REPORT

Per my agreement with Charles Montage, a copy of the e-mails between me and Steve
Hyman, Vicki Hyman, and Daniel Horgan, were forwarded to Mr. Montange on August 25,
2016, by 6:30 pm. (All 103 of them.) Likewise, the case numbers for the three bankruptcy
proceedings that I participated in, were forwarded to Mr. Montange on August 25, 2016.

COMMENTS

Mr. Montange (misrepresented) to me, and to the Court, that forwarding the e-mails would be
simple and would require very little of my time. Ispent an hour on August 24, 2016, trying to
forward the e-mails to Mr. Montange, as a ‘batch.” (Which is how he said he wanted to receive
them.) I learned, after an hour of trying, that Yahoo e-mails cannot be forwarded as a *batch.’
Instead, one must ‘open’ each individual e-mail. Once the e-mail is open, it then can be
forwarded. It took me over two hours to ‘open’ the 103 e-mails Yahoo says have passed between
me and Steve Hyman, Vicki Hyman, and Daniel Horgan, then to forward those e-mails to Mr.
Montange, Daniel Horgan, Robert Jenkins, Adam Sloane and Eric Strohmeyer.

The Discovery Rules say one must make documents ‘available for inspection and copying.’
The Rules do not compel the document holder to do the copying for the person seeking the
documents. However, it would have taken more time to litigate this ‘principle,’ than it took me
to just e-mail them to Mr. Montange. E-mailing them, versus litigating the issue, also saved the
Court a considerable amount of time.

I do apologize for being late. Normally, it takes about 75 minutes for me to drive to the STB
building. [ left at 7:30 am, thereby giving myself 150 minutes.

I arrived at the FERC building timely: At 9:52 am. There was no one in the ‘metal
detection’ line. It only took about 90 seconds total time, to go through the metal detector. It
took another four minutes to be issued a ‘picture ID.” Since I have never been to the FERC
building before, and since the hearing notice did not specify a hearing room number, I asked the
security person where the hearing was being held. The security person said:



Exhibit C
Riffin Email Directing City et al to ALJ Dring
(Email 10:55 AM August 26)

Note: City et al responded to this email with an email
stating, inter alia, that the Riffin discovery response was
deficient and with a reservation of all rights.



Subject: 1189 motion to compel against Riffin
From: jim riffin (jimriffin@yahoo.com)

c.montange@frontier.com; dehorgan@lawwmm.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com;

T esstrohmeyer@yahoo.com;

Date: Friday, August 26, 2016 10:55 AM

Per my agreement here are the three bankruptcy numbers: James Riffin: 10-11248; WMS LLC:
11-13085; BRL LLC: 11-15870.

It is my position that as of now, | have complied with all of my discovery obligations that | stipulated to.

As for 'Bruce Nagel:' | did type in 'bruce nagel' into my yahoo search engine. The response given
was: Nothing found. Try the Web. So | tried the Web. There is a Bruce Nagel that is an architect.
| have a vague recollection of having a telephone conversation with an architect many months ago.
But it is a really vague memory. (Things that have little or no importance to me in the present, or
immediate future, | quickly 'delete' from my brain's memory.)

As for Fritz Kahn: He is an attorney. | tried to hire him. Anything that passed between us is
privileged.

As for the 'surveyor:' | tried to hire a surveyor, to survey the Metro Plaza parcel. His quoted fee was
extremely high. After several months of no progress, | 'disengaged' him. (If | ever actually 'engaged’
him.) | never actually ever met him. We had a few telephone conversations, a year or so ago.

My ‘comments' to ALJ Dring were mailed 8-26-16.

Mr. Montange: If you want any more, you will have to ask ALJ Dring to order it. | have no idea who
the LLCs' may have hired as 'agents.' (Other than Mr. Horgan.) Nor do | have any interest in
knowing. Nor do | have any right to learn this information.

The time you have spent responding to / initiating discovery, have resulted in many 'billable hours." |
have no one to 'bill." So there is a substantial difference between the hours you spend with this
litigation, and the hours that | spend responding to your (unjustified / unreasonable) requests. But it
was less time consuming to just send you the e-mails, as opposed to litigating whether | have a legal
obligation to send you the e-mails. The point that | was making was: Just because you think that
doing something is 'easy,' or can be quickly done, does not mean that it in fact will be ‘easy.” Or even
possible. And you need to be careful what you represent to a judge. Particularly ALJ Dring.



Exhibit D

General Omission of Identification of Recipient

Email, Hyman to Riffin (Riffin’s name omitted) 1:20 PM

Feb 18, 2016 (almost all 100 emails 1ike this, including all
those in this Exhibit)

Fmail, Hyman to Riffin 11:12 PM August 9, 2016

(unless further omissions, evidently Mr. Hyman forwarding
Documents associated with Mr. Hyman’s invocation of the OFA
remedy Conrail proceeding AB 167-1036 in 1987)

Email, Hyman to Riffin 11:12 PM April 23, 2016

(providing “partial” timeline of Mr.Hyman’s actions and lawsuits
dealing with Harsimus Branch against City)

Omission of Text

Email, Hyman to Riffin 1:20 PM Feb. 18, 2016

Omission of Original Email, Text, and Recipient

Email, Hyman to Riffin 11:18 AM May 1, 2016

Omission of any identification associated with an apparently
Forwarded email

Email, Hyman to Riffin 3:40 AM June 18, 2016

(identification information omitted on forwarded email)



Print https://mg.mail.yahoo.com/neo/launch?.partner=fir&.rand=2iseq0gsa3...

Subject: Fw: EP 729 comments
From: jim riffin (jimriffin@yahoo.com)

c.montange@frontier.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com;

L dehorgan@lawwmm.com; esstrohmeyer@yahoo.com;

Date: Thursday, August 25, 2016 2:11 PM

On Thursday, February 18, 2016 1:20 PM, Steve Hyman <shyman@shyman.net> wrote:

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F:212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

From: jim riffin <jimriffin@yahoo.com>

Reply-To: jim riffin <jimrifiin@yahoo.com>

Date: Saturday, February 13, 2016 at 4:59 PM

To: Eric Strohmeyer <esstrohmeyer@yahoo.com>, Steve Hyman <shyman@shyman.net>, Daniel Horgan
<dehorgan@lawwmm.com>

Subject: EP 729 comments

My comments re new OFA rules

Attachments

e STB EP 729 JR-1 Comments 2-12-16.pdf (155.82KB)

1af1 8/26/2016 3:52 PM



rint

Lof 1

Subject: Fw: Emailing - JCRA ICC ABANDONMENT AB167 sub
From: jim riffin (jimriffin@yahoo.com)
To: c.montange@frontier.com; rmjenkins@mayerbrown.cor

Date: Thursday, August 25, 2016 1:41 PM

On Tuesday, August 9, 2016 11:12 PM, Steve Hyman <shyman@s

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F: 212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

Attachments

e JCRA ICC ABANDONMENT AB167 sub 1036.pdf



/ \ JOSEPH CARDWELL
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EXECUTIVE
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CHAIRMAN
SILVANA KAMINSKI

VICE CHAIRMAN GEORGE R. ALLEN, Esq.
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Certified - R.R.R. March 27, 1987

Ms. Noreta R. McGee, Secretary
Interstate Commerce Commission

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

RE: ABI67 sub 1036

Dear Madam Secretary:

It has come to our attention that Mr. Steven Hyman has filed initial papers
in order to acquire the former Edgewater branch of the Lehigh Valley Railroad,
now a Conrail-owned property. This line runs through and in proximity of the Liberty
Harbor North Development Parcels 3-4 and 5 a Project Area of the Jersey City
Redevelopment Agency for which a developer was designated on February 5, 1987

Vo and March 21, 1985, respectively. These areas, combined, are approximately eighty

(80) acres of land and were declared blighted in 1972 by the Municipal Council of
the City of Jersey City, New Jersey.

Mr. Hyman made a proposal to the Agency on Parcels 3-4, but his proposal
and development team was not chosen by the Jersey City Redevelopment Agency.
It is our opinion that Mr. Hyman's attempted acquisition of the Edgewater Branch
is for the purpose of obtaining leverage for his development intentions in that area
and to interfere with the mixed-use development project slated for Parcels 3 and
4 (comprising 55 acres) and the proposed new Jersey City Medical Center, a new
340 bed hospital to be constructed on Parcel 5 and which will replace the obsolete
facilities now in existence elsewhere.

We also object to the sale of the line and the continued classification of this
property as operable due to the fact that same has been inactive for years. The
area wherein the line is located is mostly vacant save for a few manufacturing
concerns which have not relied upon rail service for years. Conrail has, as you
know, filed a petition for abandonment on the basis of its determination and finding
of insufficient revenues in relation to the continued operation of the line. The
Jersey City Redevelopment Agency intends to acquire the industrial concerns and
all of the acreage involved in both projects through Eminent Domain so that the
development projects can proceed in all due course. All existing non-conforming
land uses which conflict with the Liberty Harbor North Redevelopment Plan's land
use controls (the prevailing zoning ordinance in Parcels 3-4 and 5) are to be
eliminated through the implementation of the above described projects by the Jersey
City Redevelopment Agency. This further makes continuance of the Edgewater

r~ Branch and preservation of its Right-of-Way contrary to public policy and detrimental

to the public good.



o -

Ms. Noreta. R. McGee, Secretary
March 27, 1987
Page #2

In summary, I must reiterate our position objecting to the acquisition of the
rail line by Mr. Hyman and any delay in its abandonment as initiated by Consolidated
Rail Corporation as there is no need for a line in the area and it would only serve
to hamper the development interests of the City of Jersey City. It is apparent
to the Jersey City Redevelopment Agency that Mr. Hyman and his various business
enterprises have no dependence upon rail service and that there is no intention
on their part to operate the Edgewater Branch as a short line carrier. It is our
belief that there is no justifiable cause for the Interstate Commerce Commission
to grant Mr. Hyman the status of an approved common carrier.

If you should have any questions with regard to this matter, please do not
hesitate to contact me.

Sincerely,
STt B Yt o
(¢< JEROME M. KILLEEN
Executive Director

JMK/PWH/baa

cc: Mayor Anthony R. Cucci
Steven Hyman



Print https://mg.mail.yahoo.com/neo/launch?.partner=ftr& rand=2iseq0gsa3r3i#mail
Subject: Fw: Emailing - JCRA ICC ABANDONMENT AB167 sub 1036.pdf
From: jim riffin (jimriffin@yahoo.com)

To: c.montange@frontier.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com; dehorgan@lawwmm.com; esstrohmeyer@yahoo.com;

Date: Thursday, August 25, 2016 1:41 PM

On Tuesday, August 9, 2016 11:12 PM, Steve Hyman <shyman@shyman.net> wrote:

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F: 212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

Attachments

e JCRA ICC ABANDONMENT AB167 sub 1036.pdf (275.81KB)

lofl 8/26/2016 3:28 PM



Print https://mg.mail.yahoo.com/neo/launch?. partner=fir&.rand=2iseqUgsas...

Subject: Fw: Embankment Time Line till 2015 cases to follow in detail
From: jim riffin (jimriffin@yahoo.com)

c.montange@frontier.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com;

= dehorgan@lawwmm.com; esstrohmeyer@yahoo.com;

Date: Thursday, August 25, 2016 1:50 PM

On Saturday, April 23, 2016 11:12 PM, Steve Hyman <shyman@shyman.net> wrote:

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F:212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

Attachments

e 2016 04 23 23 07 18 Nancy Platkin partial timeline.pdf (11.22MB)

1of1 8/26/2016 4:29 PV
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DATE

ACTION

1902 Pennsylvania Rail Road builds 6-block long embankment on 6th Street, through a Jersey City
residential neighborhood, for coal driven freight trains.

1996 JCRA encourages Consolidated Railroad Corporation (Conrail) to remove steel girder bridges
connecting each bock of the 6th Street Embankment as the rail line is no longer active and trucks
are unable to pass under the bridges.

1996 Embankment Coalition forms and brings suit against Jersey City and Mayor Brett Shundler to
prevent the demolition of the 6th Street Embankment walls.

1998 Jersey City submits application to Green Acres for 9 acres of open space. Shundler plans for the
remaining 4 acres to be used for recreational fields. Proposes first new park in Jersey City in 50
years. (IS THIS THE EMBANKMENT PROPERTY?)

1999 Embankment walls zoned historic under NJ state registration.

2003 Jersey City designates 6th St. Embankment property Historic Landmark Status.

2003 Hyman makes first offer to Conrail. Puts down a deposit to have first option to title.

2004 Jack Curley, Esq. starts condemnation case for Jersey City Redevelopment Agency (JCRA).

2004-02 [Feb] Embankment Coalition receives grant from Conservation Foundation matching NY/NJ
Baykeeper funds to hire Embankment consultant Andrew Strauss. Strauss says rail line is a line,
not a spur as Conrail attests.

2004-03 [March] Hyman offers rights to title of 6th St. embankment to Jersey City for Flintkote property
abatement. Tax abatement for Flintkote was voted down 7—1. *The Jersey Journal: Monday,
June 13, 2005, “Nod for Sixth St. brings green space Downtown.”

2004-03 [March] City passes on option to purchase embankment for Flintkote abatement.

2004 Hyman purchases first option to purchase 6th Street Embankment after entering a deferred
contract in 2003.

2004-06 City Council passes ordinances approving eminent domain to acquire embankment property

2004-09 City Council passes ordinances approving eminent domain to acquire embankment property

2004-09 Flintkote abatement passes by a 4—3 vote.

2005-03-12 | Jersey City Council and Mayor Cunningham vote to use eminent domain/condemnation to seize
6th St. Embankment. Council votes 8-0-1 to buy property Hyman'’s first option contract. This is
four administrations after Embankment Coalition started motion to intervene. Litigation between
Jersey City and the LLCs begins.

2005-03-16 | Mayor Cunningham, Conrail and the Embankment Coalition meet for the Mayor to announce
Green Acres’ commitment to help City apply for and receive funding of a 75% grant and 25%
loan to acquire Embankment.

2005-07 Corzine and Lautenberg (Senators) earmark $1.6 million of the transportation infrastructure bill
for embankment. SAFETEA-21

2005-06 East Coast Greenway Alliance announces the six block, half mile parcel would be part of a 2600
mile bike and walking trail stretching from Maine to Florida.

2005-07-29 | City officials confirm Hyman purchased Embankment on July 12th at public auction for $3 million
through several corporate entities. *Jersey Journal: Saturday, July 30, 2005, “Embankment Sold.”

2005-08 Jastrzebski and LLCs file application to subdivide two lots at western end of Embankment
property for residential development.

2005-08 Assemblyman Louis Manzo proposes position of sale due to Conrail’s failure to notify the federal

Surface Transportation Board before selling to Hyman and LLCs. Law requires railroad
companies to officially abandon property. Law also requires that rallroads give public officials 180
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and not a line and is exempt to these laws. *The Jersey Journal: Monday, August 29, 2005, “IN
OUR OPINION: Do what it takes to get embankment.”

2005-08

Jersey City Council proposes to give $20,000 to Seattle based lawyer, railroad specialist, Charles
Montange on bequest of the embankment Coalition. *The Jersey City Reporter, October 2, 2005,
“It's not easy being green.”

2005-09

September JC City Council votes $20K expenditure to hire Charles Montange as recommended
by Embankment Coalition to examine legality of sale to Hyman/LLCs. Jersey Journal Sept 30,
2005 “Jersey City’s investing 20K in Embankment Hopes.”

2005

LLCs’ architect, Dean Marchetto, wins Smart Design Award from State of NJ for Embankment
project.

2006-01

OPRA Request

2007-03

City Council votes 4-3 against approving a resolution authorizing the JC Council to file for a loan
with the NJ Environmental Infrastructure Trust for $4.9 million to assist in acquisition of Sixth
Street Embankment property. Conditions of loan would have been $4.9 million with 75% at no
interest and 25% at 1% interest to be paid off over 20 years. “No to Nearly $5 Million” March 18,
2007, The Hudson Reporter.

2007

MOU

2008-04

LLCs offer Jersey City all 8 blocks of the Embankment property for $10 million (the amount a
2006 City appraisal estimated the property’s worth) plus tax abatements and a change of zoning
for a 20 acre area near the NJ Turnpike also owned by the LLCs. “Making ‘Bank,” Jersey Journal,
April 3, 2008.

2008

Spring? LLCs apply to JC HPC for “Certificates of Economic Hardship.”

2009-04-15

LLCs and Marchetto draw up plans for 12 multi million dollar houses on top of 6th Street
Embankment from Marin Blvd to Brunswick St. 96% of the wall is left intact. 60/1000 ft on each
wall. $5 million per house.

2009-04

Trespassers set fire at Marin Bivd. Weeks later, Police and Fire Dept respond as chunks of
Embankment wall in a section west of Erie St topple. Area is cordoned to protect pedestrians.

2009-05

Application to JC HPC denied.

2009-05

City offers LLCs $7.6 million for the Embankment property in its entirety.

2009-08-24

JJ Article “Jersey City’s 4-Year Battle on Embankment: too long, costly?” According to City
officials, JC has spent $322,427 in fees on outside attorneys to obtain Embankment property.

2010-06
2010-07

JC Council votes 6-1-2 to introduce up to $7.7 million bond ordinance to buy Embankment. In
July, City issues $7.65 million bond ordinance to buy Embankment.

2010-08

GRC denies OPRA release of documents deemed as attorney client privileged.

2010-11-24

City Council votes to hire former NJ Supreme Court Chief Justice James Zazzali to mediate over
6th St Embankment. Justice is paid $580 p/h for approximately 40 hours: $25K. Costs are split
between LLCs, Conrail and City.

2011-05

JC Council rejects settlement proposed by LLCs. Proposed settlement sold 2 blocks of
Embankment Property to JC for $10 million for park use only. Remaining Parcels would have
development rights without restrictions or historic preservation issues. The City would waive all
filing fees, escrows, construction fees and or any other fees connected to demolition,
remediation, construction and development of the Embankment property. In addition, LLCs would
acquire adjacent Conrail parcels located under the NJ Turnpike and request that no residential
multi unit project within Ward E would receive a long-term tax abatement. Councilman Steve
Fulop calls it “not even reasonable.” *JJ Article May 11, 2011

2012-02

DC Circuit Court of Appeals reverses lower court decision and rules City and Community Groups
may go forward to pursue ownership of Embankment.
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the STB aspect in Federal Court in D.C. and OPRA, land use and civil rights issues in state

court.”

2012-02 Settlement proposed by LLCs: JC to pay $7 million for LLCs to relinquish the property TK; Conrail

2012-03 to pay $13 to settle all pending legal battles around the sale. Settlement gets Council approval.
JC and LLCs sign settlement deal. Settlement fails as Conrail chooses to not commit to its part in
the deal..

2012-03 As part of a tentative settlement with the LLCs, JC City Council gives initial approval to changes
of the Downtown redevelopment plan that would permit the construction of two towers on a
portion of the Sixth Street Embankment property. Changes to the development plan are tentative
to all parties signing the settlement.

2012-08 Court rules Jersey City must turn over documents previously being held under claims of attorney
client privilege in LLCs OPRA request.

2013-01 Chicago Title ordered to pay $1.65 million in legal fees and costs in dispute over ownership of
Embankment Property.

2013-09-30 | Line not spur ruling

2014-02-21 | LLCs appeal to Federal Gov't rejected. Appelate judges in Washington DC uphold District Court
ruling saying sale if 6thStreet sale is invalid and subject to laws that require JC first option to
purchase the property.

2014-10 NJ Economic Development Authority awards JC $5 Million in State funds for Berry Park for ball
fields, courts, plantings, landscaping, paths and amenities.

UNKNOWN | City is Utilizing $1.3 Million of Green Acre funding to acquire land for Berry Park. Proposed
completion is 2015 according to JC Ofiicials. JJ Oct 24. 2014 “JC Gets $5 Million in state funds
for Berry Lane Park”

2014-11 Sarkisian rules JC and EC in compliance with OPRA request. LLCs lose appeal.

JNKNOWN | Hudson Yards Development: 26 acre mixed use development btw 10th and 12th aves from
30th to 33rd sts. 14 acres of open space.

2004 Zoning changes to neighborhood in 2004 to allow dor 5,500 units of housing along highiine all but

1,100 of the 5,500 units of new housing development are for high income residents.




The 6t Street Embankment Vertical Timellne

For a list of all Embankment Docket #'s click HERE

SORT BY:
DATE:  (Asc)/(Desc)
DOCKET#: (A-Z) / (Z-A)
DATE DOCKET # ACTION MISC
10/01/02 HUD-L-4683-05 | LLC's (plaintiffs) vs. |C, Planning Board and HPC
(Specific
Date
Unknown)
01/26/05 -167- - Reply Consolidated
Rail
Corporation
05/01/05 -L- - JC (plaintiff) vs. LLC's and Planning Board (defendants)
(Speclfic The City adopted an ordinance authorizing acquisition of
Date the Embankment for park use.
Unknown)
09/14/05 HUD-L-4683-05 | Complaint 212 Marin Bo
09/21/05 HUD-1.-4883-06 | The LLC et al. obtained a ruling from the zoning officer
dated Sept 21, 2005 that the Marin and Manila blocks of
the Embankment were located in a residential zone. The
property owners filed separate applications for
subdivision and site plan approval, 161 days after the
ruling of the zoning officer, Barbara A. Netchert, the newly
appointed Director of Department of Housing, Economic
Development and Commerce, ruled that the zoning of the
parcels is governed by older redevelopment plans that
restrict use to railroad use, preventing the applications
from proceeding.
09/30/05 HUD-L-4908-05 | Complaint 212 Marin Bo
09/30/05 HUD-1-4908-05 | Order to Show Cause HR 247 Manila A
10/03/05 HUD-L-4908-05 o Show Cause fo
10/04/05 -L- - Mun of Jersey
N.IS.A.20:3-16 City
10/04/05 HUD-L-5037-05 | Order to Show Cause
10/21/05 L = Order for Preliminary Entry Pursuant to N.I.S.A. 20:3-16 Mun of Jersey
) City
10/27/05 HUD-L-4908-05 | Answer Planning Bd
11/10/05 HUD-L-4908-05 | Appearance 212 Marin Bo
11/15/05 HUD-L-4908-05 | Order to Show Cause _ 212 Marin Bo
11/18/05 HUD-L-4683-05 | Mot Prt Sum Jdg 212 Marin Bo
11/28/05 | HUD-L-4908-05
aints
12/14/05 HUD-L-4683-05 | Proof of Service City of Jers
12/20/05 HUD-L-4683-05 | Answer City of Jers
12/20/05 HUD-L-4683-05 | Stipulation Extending Time to Answer IC Historic
12/20/05 HUD-1-4908-05 | Stipulation Extending Time to Answer City of Jers
12/20/05 HUD-L-4908-05 | AnsCntr & 3 City of Jers
01/04/06 HUD-1-4908-05 | Misc Sub Atty Planning Bd
01/12/06 FD-34818 Petition for Declaratory Order Rails To Trails
Conservancy
01/18/06 HUD-L-4908-05 | Summons Consolidated
01/23/06 ED-34818 Petition to [ntervene 212 Marin
Boulevard, Llc,
247 Manila
Avenue, Lic,
280 Erie Street,
Llc, 317 Jersey
Avenue, Llc,
354 Coles
Street, Lic, 389
Monmouth
Street, Llc, 415
Brunswick
Street, Lic, And
446 Newark

Avenue, Lic




remainder of document omitted to save duplicating costs



Print https://mg.mail.yahoo.com/neo/launch?.partner=fir&.rand=2iseq0gsa3...

Subject: Fw: Title 48
From: jim riffin (jimriffin@yahoo.com)

To: c.montange@frontier.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com;
) dehorgan@lawwmm.com; esstrohmeyer@yahoo.com;

Date: Thursday, August 25, 2016 1:49 PM

On Sunday, May 1, 2016 11:18 AM, Steve Hyman <shyman@shyman.net> wrote:

Might be the answer.

Steve Hyman

1ofl 8/26/2016 4:22 PM



Print https://mg.mail.yahoo.com/neo/launch?.partner=fir&.rand=2iseq0gsa3...

Subject: Fw: RR abandonment
From: jim riffin (jimriffin@yahoo.com)

c.montange@frontier.com; rmjenkins@mayerbrown.com; asloane@mayerbrown.com;

Tor dehorgan@lawwmm.com; esstrohmeyer@yahoo.com;

Date: Thursday, August 25, 2016 1:44 PM

On Saturday, June 18, 2016 3:40 AM, Steve Hyman <shyman@shyman.net> wrote:

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F: 212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

Date: Friday, June 17, 2016 at 6:30 PM
To: Steve Hyman <shyman@shyman.net>
Subject: RR abandonment

Steve, | am recovering nicely from triple bypass surgery and am getting back into the abandonment game. A NARPO
member from Indiana has raised a question about Conrail abandonments that has got me investigating the Conrail
abandonment issue. Was your abandonment done under the Conrail Section 308 NERSA laws? Can you give me a
cite of the STB/ICC abandonment application? | have been reading case law on Conrail Section 308 abandonments,
and if your was one of those, then your attorneys have missed a huge loophole in the federal laws. Section 308 says
that the ICC/STB cannot deny a Conrail abandonment except for an offer of financial assistance and also a 3rd Circuit
court case says that trail use cannot be imposed by the ICC/STB as the wording of Section 308 does not allow
anything except an offer of financial assistance.

Your thoughts.

1of1 8/26/2016 4:35 PM



Exhibit E
Examples of Deletion of Original Email

To Which Email supplied by Riffin is Responding

Email: Vickie Hyman to Riffin, 6:39 PM Nov. 14, 2015
(Mrs. Hyman appearing to provide research assistance to

Mr. Riffin but original request Riffin to Mrs. Hyman omitted)

Email: Vickie Hyman to Riffin, 8:46 PM May 31, 2016

(similar)

Email: Steve Hyman to [apparently] Riffin, 12:08 AM May 15
(Mr. Hyman offers “to go to Manville” with Riffin

and asks about decision at STB)

Note: at the bottom of the page sent by Riffin containing the
foregoing email is a rare instance in which Riffin provides an
email (Riffin to Strohmeyer, Hyman and Kahn, 6:37 PM May 14) he
sent to Mr. Hyman and others but improperly omits the text or
attachments from the email. Riffin basically provided no emails
which he sent to the Hyman interests.



Fw: try this

Subject: Fw: try this

From: jim riffin <jimriffin@yahoo.com>

Date: 8/25/2016 2:55 PM

To: "C. Montange" <c.montange@frontier.com>, "Jenkins, Robert M."
<RMlJenkins@mayerbrown.com>, "Sloane, Adam C." <ASloane@mayerbrown.com>, Daniel
Horgan <dehorgan@lawwmm.com>, Eric Strohmeyer <esstrohmeyer@yahoo.com>

On Saturday, November 14, 2015 6:39 PM, Vickie Hyman <vickie@shyman.net> wrote:

Go to:

http://mapmaker.rutgers.edu/

the click on Historical Maps of New Jersey
then click on New Jersey Historical maps and Air Photo Portal
THEY MAY HAVE WHAT YOU ARE LOOKING FOR

Good luck, Vickie

lofl 9/8/2016 9:52 AM



Fw: Nancy Beiter

Subject: Fw: Nancy Beiter

From: jim riffin <jimriffin@yahoo.com>

Date: 8/25/2016 2:53 PM

To: "C. Montange" <c.montange@frontier.com>, "Jenkins, Robert M."
<RMlJenkins@mayerbrown.com>, "Sloane, Adam C." <ASloane@mayerbrown.com>, Daniel
Horgan <dehorgan@lawwmm.com>, Eric Strohmeyer <esstrohmeyer@yahoo.com>

On Tuesday, May 31, 2016 8:46 PM, Vickie Hyman <vickie@shyman.net> wrote:

Nancy R. Beiter, Esq
603-532-7225

1of1 9/8/2016 10:09 AM



Fw: JR-11 supp to motion to stay

Subject: Fw: JR-11 supp to motion to stay

From: jim riffin <jimriffin@yahoo.com>

Date: 8/25/2016 2:42 PM

To: "C. Montange" <c.montange@frontier.com>, "Jenkins, Robert M."
<RMJenkins@mayerbrown.com>, "Sloane, Adam C." <ASloane@mayerbrown.com>, Daniel
Horgan <dehorgan@lawwmm.com>, Eric Strohmeyer <esstrohmeyer@yahoo.com>

On Friday, May 15, 2015 12:08 AM, Steve Hyman <shyman@shyman.net> wrote:

Jim,

Crazy week. | will be glad to go to Manville with you and discuss other possibilities. What
was your decision at the STB?

Steve

Steve Hyman
shyman@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F: 212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

From: jim riffin <jimriffin@yahoo.com>

Date: Thursday, May 14, 2015 at 6:37 PM

To: Eric Strohmeyer <esstrohmeyer@yahoo.com>, Steve Hyman <Shyman@shyman.net>, "Fritz R. Kahn"
<xiccgc@gmail.com>

Subject: JR-11 supp to motion to stay

10f1 9/8/2016 10:11 AM



Exhibit F

Emails forwarded by CNJ Rail pursuant to discovery

But not by Riffin

1. 2014 emails Hyman to Riffin, with attachment
Attachment: Memo, F. Kahn to S. Hymann et al, Nov. 25, 2005,

Alternative STB Scenarios

2. Email, Hyman to Riffin, 11:30 AM March 19, 2016

Discussing Strategies to Defeat City, including an
Attachment dated March 16, 2016, entitled Strategic Review
Of similar character

Note: Any claim of privilege to these documents is waived
because Mr. Hyman provided same to (among others) Riffin, who is
an outside party and not his attorney.



Pririt https://us-mg6.mail.yahoo.com/neo/launch?. partner=fir&.rand=9rv...

Subject: Fw: Fritz Kahn 2005 Hyman Railroad etc
From: Eric Strohmeyer (cnjrail@yahoo.com)
To: c.montange@frontier.com;

Date: Thursday, September 11, 2014 1:17 PM

This will be scanned into PDF format.

Eric

On Saturday, June 21, 2014 2:39 PM, Eric Strohmeyer <cnjrail@yahoo.com> wrote:

Jim, download and review the attached document file. It is in Microsoft word format.

On Friday, January 17, 2014 9:49 PM, Steve Hyman <shyman@shyman.net> wrote:

Attachments

¢ hymanthree.doc (30.00KB)

1ofl 8/18/2016 4:34 PM



MEMORANDUM

To: Mr. Steve Hyman, Ed McKirdy, Esq., Jeff Lewis, Esq.
From: Fritz R. Kahn

Subj.: Alternative STB scenarios

Date: November 25, 2005

.........................................................................................................

This is to memorialize the substance of our telephone conference call of last
Wednesday, November 23, 2005, during the course of which we explored several
alternative scenarios to be pursued before the Surface Transportation Board of the U.S.
Department of Transportation.

I noted that Jersey City had engaged Charles H. Montange, Esq., a Seattle lawyer
who is special counsel to the National Trails Conservancy and is principally engaged in
securing abandoned railroad rights-of-way for cities or other bodies which wish to use
them for hiking or biking trails under the National Trails System Act, 16 U.S.C. 1247(d).
I, therefore, thought that it was likely that he shortly would bring a proceeding before the
STB to have Conrail’s sale of the 6™ Street property to Steve invalidated. He would
contend that the Harsimus Branch was a line of railroad which had not been authorized
by the STB or the predecessor agency, the Interstate Commerce Commission, to be
abandonéd by Conrail, and, accordingly, the line or any portion of it could not be sold to
Steve without the advance approval of the STB. For regulatory purposes, the Harsimus
Branch remains an active line of railroad.

I thought that would be fine, because it would enable Steve to respond that Jersey

City does not come to the STB with clean hands, having dealt with the Harsimus Branch



as if it had been abandoned by allowing the commercial and residential development of
the Harsimus Cove area and the construction of the Newport Centre Mall and requiring
the removal of the bridges over the side streets, such as Coles Street. Moreover, we
would contend, depending upon the milepost designations of the quitclaim deed by which
Conrail sold the 6™ Street property to Steve, that the segment did not lie between
Milepost 1.0 and Milepost 7.0 and, hence, was not a railroad line to be operated by
Conrail as part of the Final System Plan. The segment was abandoned by virtue of the
Regional Rail Reorganization Act of 1973, Pub. L. 93-236, 87 Stat. 985. The segment
was conveyed to Steve as ordinary realty. If, however, the segment did lie between
Milepost 1.0 and Milepost 7.0, we would need to argue, as John Fiorilla, Esq., Conrail’s
counsel, evidently believes, that the Harsimus Branch, at least after 1920, when the ICC
first was vested with abandonment authority, was a spur and not a railroad line, and,
pursuant to 49 U.S.C. 10906 and its predecessor provisions, no STB or ICC authorization
was required for a spur abandonment. Conrail had abandoned the spur and, hence,
properly could transfer the segment as ordinary realty to Steve. I think that might be a
difficult argument to sustain, as the Harsimus Branch evidently remained an active line of
railroad after 1920. In the alternative, we could argue that there was a de facto
abandonment of the Harsimus Branch. As I previously have indicated, however, the STB
does not recognize de facto abandonments and maintains that a railroad line is not
abandoned until it has been authorized by the agency to be abandoned.

Of course, if the sale of the 6 Street property to Jay were invalid, as Jersey City
would contend, then Conrail would remain the owner of an active railroad line, and

Jersey City would be foreclosed from seeking to condemn the property.



Steve didn’t much like my approach and thought it might be wiser to take the
initiative and have a newly established corporation, let’s say, Hyman Railroad, Inc., file a
seven-day section-10901 class exemption notice, pursuant to 49 C.F.R. 1150.31, thereby
becoming a railroad subject to STB jurisdiction. Again, as I have indicated previously,
the STB welcomes mea culpa pleadings, and, while it might criticize Jay for not having
made a timely filing when it purchased the 6™ Street property, it is likely to allow the
exemption to become effective.

Of course, Jersey City would be foreclosed from bring a condemnation action
against Hyman Railroad, Inc., as it would be from bringing one against Conrail, if
Conrail continued to be the owner of an active line of railroad. If it sought the property,
Jersey City first would need to prosecute a so-called adverse abandonment application
before the STB against either Conrail or Hyman Railroad, Inc., as the case may be,
contending that there is an overriding public interest in preserving the Embankment.
Jersey City’s adverse abandonment application would be unlike any other ever brought
before the STB, because there are no railroad operations being rendered on the 6™ Street
property and no shippers would be denied railroad service if the adverse abandonment
application were granted. In the circumstances, the STB is likely to grant the
application, stating that it will not allow its jurisdiction to be exploited to avoid the
condemnation action that Jersey City is prepared to bring.

At such time as Hyman Railroad, Inc., itself determined that it wished to abandon
the 6™ Street property, it would need to file a Petition for Exemption, pursuant to 49
U.S.C. 10502 and 49 C.F.R.1121.1, et seq. , to be relieved of the formalities of an

abandonment application filed pursuant to 49 U.S.C. 10903 and 49 C.F.R. 1152.1, et seq.



The Petition is certain to be granted, because there are no railroad operations being
rendered on the property, and no shippers would be denied service. The process would
take five to six months.

As we discussed, in authorizing an abandonment, the STB can impose a trails
condition, pursuant to 16 U.S.C. 1247(d) and 49 C.F.R. 1152.29, or a public use
condition, pursuant to 49 U.S.C. 10905 and 49 C.F.R. 1152.28, but they can be rejected at
the discretion of the abandoning railroad. Neither condition can be enforced by the STB
against the wishes of the abandoning railroad. Additionally, the STB, also, can allow a
financially responsible person, including Jersey City, to purchase the property, pursuant
to 49 U.S.C. 10904 and 49 C.F.R. 1152.27. In case the parties cannot agree upon the
purchase price, the STB is empowered to set it. The price is not binding upon the
purchaser; it, however, is binding upon the abandoning railroad. The so-called OFA
process can only be used to continue freight operations on an active line of railroad, and
cannot be employed as a subterfuge to obtain the right-of-way for some other purpose,
such as a hiking or biking trail. Thus, Jersey City cannot hope to acquire the property
through the OFA process.

Steve asked if there weren’t another way to bring the matter before the STB. Of
course, the STB, pursuant to section 5(d) of the Administrative Procedure Act, 5 U.S.C.
554(e), has the discretion to institute a declaratory order proceeding to terminate a
controversy, as the one between Jersey City and Steve. Steve could file a petition with
the STB requesting it to institute such a proceeding. Steve asked how long it would take
until a decision were rendered in a declaratory order proceeding, and I replied that it

might take six month, a year or two years.



After we got off the phone, I thought of a preferable way to proceed, one that
would allow Steve to take the initiative, and one that would keep Conrail happy. And
that would be for Steve to file the seven-day section-10901 exemption notice,
establishing Hyman Railroad, Inc., and concurrently file a Motion to Dismiss on the
ground that no authority was required for Steve to acquire the 6" Street property. Of
course, we would need to make one or more of the same arguments I previously
discussed, namely, if the milepost designations permit, that the segment purchased by
Steve was not conveyed to Conrail as an active line of railroad but had been abandoned
pursuant to the provisions of the 3R Act. Alternatively, we would contend that the
segment purchased by Steve was not of an active railroad line, because Jersey City’s
actions occasioned a de facto abandonment of the property, regardless of whether it was a
railroad line or a spur.

If the quitclaim deed by which Conrail sold the 6 Street property to Steve
showed the segment Steve purchased to lie somewhere between Milepost 0.0 and
Milepost 1.0, we’re home free. If, however, it lies between Milepost 1.0 and Milepost
7.0, then we would be dealing with a line of railroad conveyed to Conrail pursuant to the
Final System Plan, and we would need to prove the abandonment of the segment
purchased by Steve. The quitclaim deed did not include the segment’s milepost
designations, we have to try to get a look at a Valuation Map of The United New Jersey
Railroad and Canal Company. Certainly, John Fiorilla can get a copy, and there may be
one in the Archives of the New Jersey Secretary of State. I’m making an inquiry whether

it has a copy.



323/2016 Print

Subject: FW: LLC Litigation

From: Steve Hyman (shyman@shyman.net)
To: jimriffin@yahoo.com;

Date: Saturday, March 19, 2016 11:30 AM

Steve Hyman
shyman(@shyman.net

H: 212-486-9407
C: 917-916-7838 Best Number
F: 212-838-1909

245 East 63rd St Apt 35E
New York, NY 10065

From: "Morsella, Patt” <pattim@lawwmm.com> on behalf of "McPherson, Sr., Kenneth" <kdm@lawwmm.com>
Date: Friday, March 18, 2016 at 10:44 AM
To: Steve Hyman <shyman@shyman.net>

Ce: "‘calampi@alampi-law.com' <calampi@alampi-law.com>, "Hargan, Daniel" <dehorgan@lawwmm.com>
Subject: LLC Litigation

Steve —

Attached is an updated presentation on the Pending and Proposed Litigation so that you can see where we
are now, at the middle of March. We have followed on the track last laid out in our February meeting and
as presented in a similar presentation of February 11, 2016.

In that interim period we have made progress. That, with developments soon to come as noted in the
presentation, should provide us with additional funds in hand, and additional advantages against the

City. We have not heard from Conrail, as Broder promised (no surprise), on its decision on redeeming
the NZ Fundi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>