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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35956

READING, BLUE MOUNTAIN & NORTHERN RAILROAD COMPANY —
PETITION FOR DECLARATORY ORDER

PETITION
Reading, Blue Mountain & Northermn Railroad Company (“RBMN?”), a Class III railroad
operating in northeastern Pennsylvania, requests that the Board exercise its discretion under 49
USC §721 and 5 USC §554(e) to remove uncertainty, and declare that the requirements of the
Pennsylvania Municipal Authorities Act are not preempted by the provisions of the ICC
Termination Act, 49 USC §10501(b).
BACKGROUND
RBMN is a privately-held, Class III carrier subject to the jurisdiction of the Board. It
provides rail freight service to industries located in east central Pennsylvania, including along its
rail lines in Schuylkill, Berks, Bradford, Carbon, Luzerne, Lackawanna, Northumberland,
Columbia and Wyoming Counties. See map attached hereto as Exhibit A." It has been operating
as a common carrier railroad since 1990.
This proceeding involves two Pennsylvania entities formed pursuant to the Pennsylvania
Municipal Authorities Act, 53 Pa.C.S.A. §§5601, et seq. (“MAA”) that own rail lines in the same
region of Pennsylvania served by RBMN - Pennsylvania Northeast Regional Railroad Authority

(“PNRRA”), and SEDA-COG Joint Rail Authority (“SEDA-COG”). RBMN currently has state

! All of the Exhibits are included in Volume II of this Petition. Some of the state court
pleadings included as Exhibits have been edited as marked to delete exhibits and/or to include
only selected sections. The selected sections include the arguments on preemption made in the
state courts.

203239969.6



court litigation pending against each authority contending that the authority is in breach of the
MAA requirements requiring competitive bidding and prohibiting direct competition with a
private business.

PNRRA and the PNRRA Litigation.

PNRRA was fonﬁed in 2006 and owns rail lines in Lackawanna, Monroe, Wayne and
Northampton Counties. It was created by the merger of two other municipal authorities, the
Lackawanna County Railroad Authority (“LCRA”) and Monroe County Railroad Authority
(“MCRA”). PNRRA’s rail lines are currently operated by The Delaware-Lackawanna Railroad
Co., Inc. (“DL”), a Class III carrier. See map attached hereto as Exhibit A.

When LCRA first acquired rail lines in 1993, it issued a request for proposals (“RFP”),
and ultimately contracted with a privately-owned railroad, DL, to operate and maintain the rail
lines LCRA was acquiring from Conrail. Since 1993, neither LCRA nor its successor, PNRRA,
has used an RFP to determine freight rail operator interest prior to entering a new contract with
the DL or extending the DL’s operating agreements, or sought public sealed competitive bids for
its rail freight business pursuant to the MAA. In June, 1994, MCRA, employing LCRA as a
consultant, chose the DL to be MCRA’s freight rail operator. RBMN does not believe that
MCRA used an RFP or sought competitive bidding prior to contracting with the DL. Once
MCRA chose the DL as its freight rail operator, MCRA did nof use RFPs prior to entering any
new contract with the DL or extending the DL’s existing agreement, or seek public sealed
competitive bids for its rail freight business.

As noted above PNRRA was formed in 2006 through the merger of LCRA and MCRA.
In August, 2010, PNRRA re-leased its rail lines to DL without seeking any other bids, and the

parties entered into a new Operating Agreement dated August 27, 2010 (the “PNRRA Operating
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Agreement”). A copy of the Operating Agreement is attached as an exhibit to RBMN’s Second
Amended Complaint attached hereto as Exhibit E. The initial term of the Operating Agreement
was five years, giving it an expiration date of August 27, 2015, but the contract provided that
PNRRA could extend the term for another five years. /d PNRRA takes the position that it has
the option to continue extending the term every five years in perpetuity without entering into a
“new” contract. >

RBMN originally filed suit against PNRRA in December 2013, when, after RBMN wrote
to PNRRA requesting an opportunity to submit a proposal to operate PNRRA’s rail lines and
provide maintenance and other work for PNRRA, in anticipation of the expiration of PNRRA’s
current operating agreement on August 27, 2015, the PNRRA Board responded by voting to
extend the DL Operating Agreement without providing any bidding opportunity. An amended
complaint was filed in January 2014. A copy of the Amended Complaint is attached hereto as
Exhibit B. The Arﬁended Complaint sought to void the Operating Agreement, and any
extension, due to the failure of PNRRA to comply with the competitive bidding requirements of
the MAA, and to require PNRRA to give other railroads the opportunity to bid. PNRRA’s
preliminary objections (the state court equivalent to a motion to dismiss) included arguments that
RBMN’s claims were barred under ICCTA. See PNRRA’s Preliminary Objections attached
hereto as Exhibit C, at p. 5. The preliminary objections were summarily denied by the State

Court. A copy of the State Court Order dated April 9, 2014, is attached hereto as Exhibit D.

. 2 RBMN is not in this proceeding asking for a determination of whether DL, upon the
extension of its operating rights, or the entry into its agreement(s) or any future agreements with
PNRRA should have filed for authority under either 49 CFR PART 1180 (for extension and/or
change of terms to an existing operating agreement), or 49 CFR 1150 Subpart E (as a new
operating agreement by an existing Class III rail carrier).
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After discovery revealed that PNRRA was actively taking direct actions to compete with
RBMN for customers and for the limited state grants offered each year, RBMN further amended
its complaint to add a claim that such direct competition with private railroads violates the MAA.
A copy of the S¢cond Amended Complaint is attached hereto as Exhibit E. Significantly, what
RBMN has not sought in the state court litigation is for DL to discontinue its operations while
the litigation is pending, or until PNRRA has complied with the bidding requirements for
selecting an operator. Moreover, RBMN is not seeking to restrict DL in its current operations
from competing \;vith RBMN: rather RBMN is seeking merely to prevent PNRRA, as a non-
operating owner of rail lines, from using its status as a municipal authority to unfairly compete
with RBMN for state grants and to unfairly compete with RBMN in seeking customers to locate
along its rail lines, and to prevent PNRRA from extending the PNRRA Operating Agreement
without offering other railroads the opportunity to bid to provide the service. PNRRA again filed
preliminary objections seeking to dismiss RBMN’s claims on various grounds, including that
they are barred by ICCTA. A copy of PNRRA’s Preliminary Objections to Second Amended
Complaint (including the preemption allegations at pp. 4-5) is attached hereto as Exhibit F.
RBMN’s Memorandum of Law in Opposition to the preliminary objections argues that RBMN’s
claims are not preempted. See RBMN’s Memorandum of Law attached hereto as Exhibit G, at
pp- 31-42. These preliminary objections are pending with the State Court.

In the meantime, PNRRA announced that with the current term of the PNRRA Operating
| Agreement set to expire in August, it was going to extend the existing PNRRA Operating
Agreement with DL on or after May 19, 2015. RBMN responded on May 13, 2015, by seeking
an injunction to prevent what it believed would be a violation of the MAA since PNRRA still

had not offered other railroads the opportunity to bid. A copy of the RBMN’s Emergency
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Application for a Preliminary Injunction is attached as Exhibit H. PNRRA defended against the
injunction in part on the grounds that RBMN’s claims were preempted by ICCTA. See
PNRRA'’s Pre-Hearing Brief in Opposition attached hereto as Exhibit I, at pp. 48-60. The State
Court denied the injunction, but refused to address RBMN’s argument that the relief requested
by RBMN is not preempted by ICCTA. See State Court Opinion denying the injunction attached
hereto as Exhibit J, at p. 8. This despite the earlier State Court Order (Exhibit D) by another
member of the Court denying a preliminary objection on this very issue. RBMN has appealed
the denial of the injunction. RBMN understands that PNRRA and DL have entered into an
extension of the PNRRA Operating Agreement; RBMN does not know if other changes were
made to the PNRRA Operating Agreement.’

SEDA-COG and the SEDA-COG Litigation.

SEDA-COG Joint Rail Authority (“SEDA-COG”) owns and/or has authority to operate
rail lines in Centre, Clinton, Lycoming, Montour, Columbia, Northumberland, Mifflin and Union
Counties. The rail lines are operated by North Shore Railroad Company, and its affiliated
carriers in the Susquehanna Union Railroad Company family (for ease of reference, referred to
collectively herein as “North Shore Railroads™). See map attached hereto as Exhibit A.

In June, 2015, RBMN filed an action against SEDA-COG in Common Pleas Court in
Northumberland County, PA, seeking a declaration that SEDA-COG has violated the MAA by

directly competing with the business of RBMN, and by not complying with competitive bidding

} DL has not filed with the Board for authority to operate under the extension of the
Operating Agreement
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requirements.4 A copy of the RBMN Complaint against SEDA-COG is attached hereto as
Exhibit K.

SEDA-COG responded on or about July 22, 2015, by filing preliminary objections on
various grounds, including that RBMN’s claims are preempted by 49 USC §10501(b) (see
Preliminary Objections, Section IL.B, § § 30-41), apparently based on the general argument that
RBMN’s action would interfere with transportation by a rail carrier, or with the operation of rail
lines. A copy of SEDA-COG’s Preliminary Objections are attached hereto as Exhibit L.
Briefing on the SEDA-COG preliminary objections is scheduled for October. See State Court
Briefing Order attached hereto as Exhibit M. |

Again, in the state court litigation, RBMN is not seeking to interfere with the operations
of the North Shore Railroads or any future privately-owned operator of the SEDA-COG rail lines
selected by SEDA-COG. Rather, RBMN seeks only to be able to compete on a level playing
field both in terms of being able to bid for the future operations of the lines, and to prevent
SEDA-COG, as a non-operating owner, from using its status as a municipal authority to unfairly
compete with RBMN for state grants and to unfairly compete with RBMN in seeking customers
to locate along its rail libnes.

Purpose of this Petition.

The purpose of this Petition is to have the Board declare that the provisions of ICCTA do

not preempt the provisions of the MAA, and in particular to do not prevent RBMN from seeking

¢ SEDA-COG has put the operation of its lines out to bid although RBMN does not believe
the process has been fair or in compliance with the MAA. RBMN was the only bidder that was
eliminated by SEDA-COG in the first round of bidding.
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relief in the; state courts for violations of the MAA.> In doing so, the Board will prevent different
judges and different state courts in Pennsylvania from reaching different conclusions on this
issue, allowing for uniformity of regulation.

LEGAL DISCUSSION

A. Requirements of the Pennsylvania Municipal Authorities Act.

In Pennsylvania, any municipality or group of municipalities can form a “municipal
authority” by incorporating in accordance with the MMA. 53 Pa.C.S.A. §5603.° The allowable
public and quasi-public purposes and powers of a municipal authority in furtherance of those
purposes are specified in the statute. 53 Pa.C.S.A. §5607. Municipal authorities enjoy certain
benefits not available to private corporations, including that they are exempt from taxation and
payments in lieu of taxes. 53 Pa.C.S.A. §5620. However, in return for such benefits, municipal
authorities must comply with the requirements of the MMA. In particular, as relates to the
claims of RBMN in the state court litigations, municipal authorities must (1) not use their powers
to duplicate or compete with existing businesses providing substantially the same purposes (53
Pa.C.S.A. §5607(b)(2)), and (2) competitively bid certain contracts (53 Pa.C.S.A. §5614).

B. Preemption under ICCTA.

The preemption provisions of ICCTA, 49 USC §10501(b) are broad, but they do have
limitations. The Board summarized the scope of preemption in City of Milwaukie — Petition for
Declaratory Order, Docket No. FD 35625 (served March 25, 2013) (examining effect of ICCTA

preemption on two municipal regulations):

§ RBMN is not asking the Board to determine if PNRRA or SEDA-COG have violated the
terms of the MAA. Those issues would, of course, if not preempted, be determined by the
Pennsylvania courts applying Pennsylvania state law.

8 For ease of reference, copies of the cited sections of the MAA are attached hereto as
Exhibit N.
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Under 5 U.S.C. § 554(e) and 49 U.S.C. § 721, the Board has discretionary
authority to issue a declaratory order to eliminate a controversy or remove
uncertainty in a matter related to the Board’s subject matter jurisdiction.
Before we can reach the preemption issue presented here, however, it is
appropriate for a state or municipal court to resolve the parties’ property law
dispute relating to Oregon’s appropriation law. The court may also resolve
the preemption issue in the first instance, by applying existing Board and
court precedent on the § 10501(b) federal preemption provision. Jie 4o & Xin
Zhou—nPetition for Declaratory Order (Ao Zhou), FD 35539, slip op. at 2, 8
(STB served June 6, 2012); CSX Transp., Inc.—Petition for Declaratory
Order, FD 34662, slip op. at 8 (STB served May 3, 2005). To assist the court,
we will summarize existing law with regard to the reach of § 10501(b).

General Preemption Precedent. The Interstate Commerce Act, as revised by
the ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803, vests in
the Board broad jurisdiction over “transportation by rail carrier,” 49 U.S.C. §
10501(a)(1), which extends to property, facilities, instrumentalities, or
equipment of any kind related to that transportation, 49 U.S.C. § 10102(9).
Moreover, the statute defines “railroad” broadly to include switch, spur, track,
terminal, terminal facility, freight depot, yard, and ground, used or necessary
for transportation. 49 U.S.C. § 10102(6). The preemption provision in the
Board’s governing statute states that “the remedies provided under [49 U.S.C.
§§ 10101-11908] with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State law.” 49
U.S.C. § 10501(b).

While § 10501 is broad and far-reaching, there are, of course, limits. The
Board and courts have recognized that federal law does not preempt all state
and local regulation affecting transportation by rail carrier. N.Y.
Susquehanna & W. Ry. v. Jackson (Jackson), 500 F.3d 238, 252 (3d Cir.
2007). Instead, it preempts “state laws that may reasonably be said to have the
effect of managing or governing rail transportation, while permitting the
continued application of laws having a more remote or incidental effect on
rail transportation.” Id. (citation omitted). For example, § 10501(b)
preemption does not apply to state or local actions under their retained police
powers, as long as those actions do not unreasonably interfere with railroad
operations or the Board’s regulatory programs. See H.R. Rep. No. 104-311, at
95-96 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 807-808; H.R. Conf. Rep.
No. 104-422, at 167 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 852. Docket
No. FD 35625 Section 10501(b) preemption does, however, prevent states or
localities from intruding into matters that are directly regulated by the Board
(e.g., railroad rates, services, construction, abandonment, etc.). It also
prevents states or localities from imposing requirements that, by their nature,
could be used to deny a railroad the right to conduct rail operations or
proceed with activities the Board has authorized. Thus, state or local
permitting or preclearance requirements, including building permits, zoning
ordinances, and environmental and land use permitting requirements are
categorically preempted. 4o Zhou, slip op. at 4-5.
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State and local actions not preempted on their face may be preempted “as
applied”—that is, if the action would have the effect of unreasonably
burdening or interfering with rail transportation, which involves a fact-
specific determination. See Franks Inv. Co. v. Union Pac. R.R., 593 F.3d 404,
414 (5th Cir. 2010) (en banc); E. Ala. Ry.—Petition for Declaratory Order,
FD 35583, slip op. at 4 (STB served Mar. 9, 2012); Borough of Riverdale—
Petition for Declaratory Order, FD 35299, slip op. at 2 (STB served August
5, 2010). The fact that a railroad is performing rail transportation authorized
by the Board is not a license for railroads to take, or neglect to take, whatever
actions they may want to take in performing their operations. See Emerson v.
Kan. City S. Ry., 503 F.3d 1126, 1132 (10th Cir. 2007) (regarding a railroad’s
claim of preemption of a state tort law claim involving flooding allegedly
caused by the railroad’s improper disposal of waste: “[T]he Railroad’s
argument has no obvious limit, and if adopted would lead to absurd results. If
the [Interstate Commerce Act] preempts a claim stemming from improperly
dumped railroad ties, it is not a stretch to say that the Railroad could dispose
of a dilapidated engine in the middle of Main Street.”). Rather, the railroad
must comply with generally applicable state laws to the extent they are not
otherwise preempted. See id. at 1130-31 (concluding that state law applies to
a railroad’s property or actions unless specifically displaced); Buddy &
Holley Hatcher—Petition for Declaratory Order, FD 35581, slip op. at 7
(STB served Sept. 21, 2012).

Emphasis added.

The relief that RBMN is seeking in the state court litigation would not interfere with any
area of regulation that is within the Board’s exclusive jurisdiction. The relief requested would
not interfere with the operations of any operating railroad or transportation facility. Accordingly,
RBMN’s efforts to enforce the restrictions of the MMA are not preempted by 49 USC
§10501(b).

G MAA Requirements Are Not Preempted by ICCTA.

Section § 10501(b) provides for the exclusive jurisdiction of the Board, but only over the
enumerated activities and facilities:

(b) The jurisdiction of the Board over —
(1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including car service,

interchange, and other operating rules), practices, routes, services, and
facilities of such carriers; and

203239969.6
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(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or intended to be located, entirely
in one State,
is exclusive. Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State law.

Certainly, the Board has exclusive jurisdiction over the operations and activities of operating rail
carriers such as DL, NSHR and RBMN, and over the tracks and railroad facilities over which
they operate. However, the Board does not have exclusive jurisdiction over the restrictions
imposed by the MMA on public authorities just because they happen to own railroad facilities
and have some “residual” authority as railroads.

The counties that incorporated PNRRA and SEDA-COG voluntarily elected to form the
authorities under the provisions of the MAA, and to take advantage of the benefits that the MAA
offers. As such they agreed not only to receive the benefits of the state statutory form, but also
to abide by its restrictions, including requirements that certain contracts be let only by public
bidding, and that the authority not compete with private businesses. There is nothing in Section
10501(b) that gives the Board jurisdiction over the selection of a rail freight operator by a
municipal authority, or how that may or may not be done, including whether the selection is

subject to any competitive bidding requirement.” Nor is there anything in Section 10501(b) that

would allow the Board to override the statutorily-forbidden engagement by an authority in

? Clearly there is nothing inherently unlawful about a municipal authority, even one that
owns railroad lines, seeking an operator through competitive bidding. Without conceding that
the bidding process used was in accordance with the MAA, both PNRRA’s predecessor and
SEDA-COG used public bidding processes when selecting DL and NHSR as their respective
railroad operators. Of course, the Board does have jurisdiction over any rail carrier selected to
operate the rail lines owned by the authority, and any such rail carrier must obtain authority (or
an exemption) from the Board to operate over the rail lines owned by a municipal authority.
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activities that directly compete with private businesses. This prohibition does not affect the
setting of rates, or the activities of the private rail carrier operators.

The relief sought by RBMN in the state court actions does not seek to supersede or
infringe upon the Board’s exclusive jurisdiction to authorize the ownership and operation of rail
lines, or the discontinuance of rail service. While the relief requested includes the possible
divestiture of rail lines by a municipal authority if it cannot or will not comply with the MAA’s
restrictions on competition, RBMN acknowledges that any acquirer of the rail lines would need
Board authorization to complete the purchase. Similarly, any new operator would be required to
obtain Board authority to operate. However, RBMN does not contend that the current operators
DL or the North Shore Railroads can be required by the state courts to stop operating the lines
they are currently authorized to operate. RBMN acknowledges that even were the state court to
void the PNRRA Operating Agreement for violating the competitive bidding requirements, DL
would continue to be required to operate until and unless DL were authorized by the Board to
discontinue its operations. See Thompson v. Texas Mexican Railway Co., 328 U.S. 134, 147
(1946) (holding operations must continue until abandonment is authorized).® Moreover, if a new

operator were selected, in addition to the new carrier obtaining authority to operate, it would be

. In instances where a carrier continues to operate despite the expiration or termination of

the underlying contract, the Board has the authority to set reasonable terms and conditions. See
North Carolina Railroad Company — Petition to Set Trackage Compensation and Other Terms
and Conditions — Norfolk Southern Railway Company, Norfolk & Western Railway Company,
and Atlantic and East Carolina Railway Company, STB Finance Docket No. 33134 (served May
29, 1997) (Board as authority to prescribe compensation and other terms and conditions of a
lease between rail carriers where lease has expired); Toledo, Peoria & Western Railway Corp. —
Trackage rights Compensation — Peoria and Pekin Union Railway, ICC Finance Docket No.
26476 (Sub-No. 1) (served Sept. 20, 1994) (where trackage rights agreement was terminated,
ICC had duty to prescribe trackage rights compensation when the parties were unable to agree).
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up to either the authority or the new operator to get adverse discontinuance authority for the
existing operator, if the displaced operator were not to seek such authority voluntarily.’

RBMN is not aware of any cases in which the Board has found that the provisions of an
enabling state statute such as the MAA are preempted by Section 10501(b). In fact, the Board
has made clear that its jurisdiction extends only to whether an entity meets the regulatory
requirements to obtain authority to acquire or operate a rail line, but does not extend to the state
law property or contractual rights of a party to exercise the regulatory authority. See, e.g,
Lackawanna County Railroad Authority — Acquisition Exemption — F&L Realty, Inc., STB
Finance Docket No. 33905, and Delaware-Lackawanna Railroad Co., Inc. — Operation
Exemption — Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct.
22,2001). As stated by the Board in its decision (which involved PNRRA’s predecessor):

[tThe question of whether a party (or parties) have regulatory authority to
operate over a particular segment of track is different from the question of
whether the party (or parties) have the necessary property interest or
contractual right under applicable agreements to exercise that authority.
In exercising our licensing authority, we look to whether the statutory
standards are satisfied, not to whether the applicant or petition will be able
to exercise the authority sought.
Id at6.

The respective counties that formed PNRRA and SEDA-COG choose to incorporate
under the MAA as opposed to Pennsylvania’s general corporate statute with knowledge of the
benefits and restrictions that came with that choice. They chose to incorporate under the MAA

knowing that they planned to acquire lines of railroad and to hold residual common carrier

authority. Where railroads have agreed to be bound by certain restrictions (such as those in the

? Even in instances where abandonment or discontinuance subject to the Board’s plenary
jurisdiction is involved, the Board does not “allow its jurisdiction to be used as a bar to state law
remedies in the absence of an overriding federal interest.” Paulsboro Refining Co., LLC, STB
Docket No. 1095 (Sub-No. 1) (S.T.B. Nov. 25, 2014).
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MAA), they are deemed to have determined that such restrictions will not unreasonably interfere
with interstate commerce, and that the restrictions are not preempted. As such, the Board has
held that the preemption provisions of Section 10501(b) cannot be used to shield a railroad (here
PNRRA and SEDA-COG) from its own voluntary commitments. Joint Petition for Declaratory
Order — Boston and Maine Corporation and Town of Ayer, MA, STB Finance Docket No. 33971
(served May 1, 2001), slip op. at 9, Township of Woodbridge v Consolidated Rail Corporation,
STB Docket No. 42053 (served December 1, 2000), slip op at 5. =

The Board has made clear that not all state and local regulation is completely preempted
by ICCTA, particularly where railroad has voluntarily committed to restrictions. See Town of
Ayer, supra; City of Milwaukie, supra. In this instance, the Board should find that ICCTA does
not preempt the provisions of the MAA that restrict competition with private businesses. The
Board should also find that ICCTA does not require an authority to put its contracts to operate
and maintain its lines out for competitive bidding even if the result might be a change in
operators. Whether the authorities have complied with requirements of the MAA in entering into
their respective operating agreements goes to the validity of the operating agreements, a subject
that is outside the jurisdiction of the Board. It is clear that the Board does not have jurisdiction
over private contracts even if one of those parties is a railroad. For example, in PCS Phosphate
Co., Inc. v. Norfolk Southern Corp., 559 F.3d 212 (4th Cir. 2009), the Fourth Circuit concluded:

Voluntary agreements between private parties . . . are not‘ presumptively
regulatory acts, and we are doubtful that most private contracts constitute

the sort of “regulation” expressly preempted by the statute. If contracts
were by definition “regulation,” then enforcement of every contract with

10

Although the situation in Township of Woodbridge involved an agreement between a
town and the railroad, and a consent decree entered by a court, the election to form as a
municipal authority under Pennsylvania law represents no less a voluntary commitment by
PNRRA and SEDA-COG to abide by the restrictions in the MAA.

203239969.6
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“rail transportation” as its subject would be preempted as a state law
remedy “with respect to the regulation of rail transportation.”

Given the statutory definition of “transportation,” this would include all

voluntary agreements about “equipment of any kind related to the

movement of passengers or property, or both, by rail.” If enforcement of

these agreements were preempted, the contracting parties’ only recourse

would be the “exclusive” ICCTA remedies. But the JCCTA does not

include a general contract remedy.

Such a broad reading of the preemption clause would make it virtually

impossible to conduct business, and Congress surely would have spoken

more clearly, and not used the word “regulation,” if it intended that result.
Id. at 218-19. Given the history and purpose of the ICCTA, the Fourth Circuit concluded that
state courts, not the Board, are the proper forum for contract disputes. Id. at 220. See also Pyco
Indus., Inc.—Feeder Line Application—Lines of S. Plains Switching, Ltd., STB Docket No. FD
34890 (served Sept. 8, 2008), slip op. at 10 (finding that interpretation of the terms of a purchase
and sale agreement was a matter for a court applying state contract law); City of Peoria—
Adverse Discontinuance—Pioneer Indus. Ry., STB Docket No. AB 878 (served Aug. 10, 2005),
slip op. at 6 (the Board does not undertake to enforce contracts).

Certainly, the state courts have the jurisdiction to enforce in a nondiscriminatory manner
the requirements of the MAA on all municipal authorities that are subject to the MAA, including
those that happen to own railroad lines. The MAA does not seek to regulate economics of the
business of any municipal authority, even one that owns railroad lines. Rather, the MAA is an
enabling statute selected by the incorporators of PNRRA and SEDA-COG that limits the powers
of a municipal authority formed under its auspices. In particular, the MAA requires that certain
contracts be put out for proper competitive bidding, and restricts a municipal authority from

engaging in competitive behavior against private businesses in doing so. RBMN’s lawsuits

against PNRRA and SEDA-COG seek nothing more than to require these municipal authorities
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VERIFICATION
I, Wayne A. Michel, President of the Reading Blue Mountain & Northern Railroad
Company, verify under penalty of perjury that statements contained in the foregoing Petition for
Declaratory Order are true and correct to the best of my knowledge and belief. Further, I certify

that I am qualified and authorized to file this Verification.

MgndfliredenQ

Wayne A. Michel

Executed on September 'f, 2015.

203268185



CERTIFICATE OF SERVICE
I hereby certify that on the date set forth below, I caused a copy of the foregoing Petition
for Declaratory Order to be served by FedEx upon the following parties and their anticipated
counsel as follows:

Pennsylvania Northeast Regional Rail Authority
280 CILiff Street
Scranton, PA 18503

Jack M. Stover

Buchanan Ingersoll & Rooney, PC

409 North Second Street, Suite 500

Harrisburg, PA 17101

(Counsel for PNRRA in the state court proceeding)

The Delaware-Lackawanna Railroad Co., Inc.
280 Cliff Street
Scranton, PA 18503

SEDA-COG Joint Rail Authority
201 Furnace Road
Lewisburg, PA 17837

Michael G. Crotty

Siana, Bellwoar & McAndrew, LLP

Ludwigs Corner Professional Center

941 Pottstown Pike, Suite 200

Chester Springs, PA 19425

(Counsel for SEDA-COG in the state court proceeding)

North Shore Railroads
356 Priestley Avenue
Northumberland, PA 17857

A,

Dated: September 10, 2015 A
Enc M. Hocky
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35956

READING BLUE MOUNTAIN & NORTHERN RAILROAD COMPANY —
PETITION FOR DECLARATORY ORDER

VOLUME 11
EXHIBITS

(Includes Color Copies)

ERIC M. HOCKY

CLARK HILL, PLC

One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky(@clarkhill.com

Dated: September 10, 2015 Attorneys for Reading Blue Mountain &
Northern Railroad Company
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PETITION FOR DECLARATORY ORDER

INDEX TO EXHIBITS

Rail Map

RBMN Amended Complaint (without exhibit)

PNRRA Preliminary Objections to Amended Complaint

State Court Order Overruling Preliminary Objections to Amended Complaint
RBMN Second Amended Complaint v PNRRA

PNRRA Preliminary Objections to Second Amended Complaint (without exhibit)

RBMN Memorandum of Law in Support of Opposition to PNRRA Preliminary
Objections to Second Amended Complaint (selected sections) (without exhibits)

RBMN Emergency Application for Preliminary Objection (without exhibits)

PNRRA Pre-hearing Brief in Opposition to Emergency Application (selected
sections)

State Court Decision denying injunction

RBMN Complaint v SEDA-COG

SEDA-COG Preliminary Objections to Complaint (selected sections)
State Court Briefing Order on SEDA-COG Preliminary Objections

Pennsylvania Municipal Authorities Act (selected provisions)
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY
CIVIL DIVISION - LAW

gy iR -Q P332
 READING, BLUE MOUNTAIN & : No. 13-06796
NORTHERN RAILROAD . .
Plaintiff
Y.
PENNSYLVANIA NORTHEAST

REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL RATL
AUTHORITY, '

Defendants
ORDER

AND NOW, this q day of W , 2014, u_ﬁon consideration

of Plaintiff’s Opposition to Defendant’s Preliminary Objections and any response thereto, IT IS

HEREBY ORDERED and DECREED that the Preliminary Objections are OVERRULED and

Defendant must answer the Amended Complaint within 20 days hereof.

































































































IN WITNESS WHEREOR, the parties hereto have caused this Operating Agrecment
to be exacuted by themselves or by thelr respective duly authorized officers as of the
day and year first above writh

siia Noctheast Regional Raift~~+ ?uthonty

ébeﬂc.ﬂny.ﬂmkmm /

“the” Delaware-Lackawannsa Railroad Co., Inc.

Davi tsVerde, President
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6. Contractor shall comply with all state and federal [aws prohibitii
discriminati  n hiring or employment opportunities. In the event of
Contractor’s noncompliance with the nondiscrimination clause of 1
contract or with any such laws, this contract may be terminated or
suspended, wholeorin part i Contractor may be decle !
temporarily ineligible,
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA C INTY
CIVIL VISION - LAW

READING, BLUE MOUNTAIN & : T 3 - 06796
NORTHERN RAILROAD :

Plaintiff
V.

PENNSYLVANIA NORTHEAST
REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL RAIL
AUTHORITY,

Defendants

CERTIFICATE OF SERVICE

[, FREDERICK J. FANELLI, Esquire, hereby certify that a true and corre  copy of the
foregoing Second Amended Complaint emailed upon the following parties:

Jack M. Stover, Esquire
Buchanan Ingersoll & Rooney, PC
409 North Second Street, Ste 500
Harrisburg, PA 17101

/AR N
o -//1,4 /i

FREDFRICK J. @/NELM, £SQUIRE

Dated: [/ - 7-/Y
















READING, BLUE MOUNTAIN &

IN THE COUR OF COMMON PLEAS

NORTHERN RATLROAD, OF LACKAWANNA COUNTY,
PENNSYLVANIA
Plaintiff, :
v. . NO. 13-06796

PENNSYLVANIA NORTHEAST
REGIONAL RAILROAD AUTHORITY
and BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL
RATILROAD AU1 ORITY,

Defendants

PRI [MINARY OBJECTIONS OF DEFENDANTS PENNSYLVANIA
NORTHEAST REGIONAL RAILROAD AUTHORITY AND BOARD OF
PENNSYLVANIA NORTHEAST REGIONAL RAILROAD AUTHORITY

TO PLAINTIFE’S SECOND AMENDED COMPLAIN

Defendants Pennsylvania Northeast Regional Railroad Authority (“PNRRA”) and the
Board of PNRRA (“Board”) (collectively “Defendants™), by and through their undersigned
counsel, Buchanan Ingersoll & Rooney PC, hereby preliminarily object to the Second Amended
Complaint filed by Reading, Blue Mountain & Northern Railroad (“RBM&N) pursuant to Rule
1028 of the Penns&lvania Rules of Civil Procedure. In support of these Preliminary Objections,
Defendants state as follows:
1. RBM&N filed a Second Amended Complaint on December 19, 2014.
2. Plaintiff RBM&N specifically avers the following facts, inter alia, in the Second
Amended Complaint:
(a)  PNRRA is a municipal authority formed under Pennsylvania law. (2d Am.
Compl., §5.)
(b) “PNRRA was formed in 2006 for the purpose of acquiring, holding,

constructing, improving, maintaining, operating, owning and leasing,
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INTHECOU & COMMONP 3¢ LACK W/ COUNTY
CIVIL N _A

READING, BLUE MOUNTAIN & : ». 13- 06796
NORTHERN RAILROAD :

Plaintiff
V.

PENNSYLVANIA ORTHEAST
REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REC ONAL RAIL
AUTHORITY,

Defendants

ORDER

A} 1+ NOW, this day of , 2014, upon consideration 1 we

Defendants' Preliminary Objections and Plaintiffs' Response thereto, it is hereby ORDERED that
the Preliminary Objections are DENIED.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS OF NORTHUMBERLAND' COUNTY
CIVIL DIVISION - LAW

READING, BLUE MOUNTAIN & : No. C V-15-120)
NORTHERN RAILROAD :

Plaintiff
v.

SEDA-COG JOINT RAIL AUTHORITY
and BOARD OF SEDA-COG JOINT
RAIL AUTHORITY,
Defendants
COMPLAINT
Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel,
Frederick J. Fanelli, Esquire, brings this Complaint for declaratory and injunctive relief against
Defendants SEDA-COG Joint Rail Authority and the Board of the SEDA-COG Joint Rail

Authority and in support thereof; avers as follows:

THE PARTIES

1. Plaintiff Reading, Blue Mountain & Northern Railroad (“RBMN™) is a
Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box
218, Port Clinton, Pennsylvania, 19549.

2. RBMN owns land and rail lines Jocated within Northumberland County and is
bringing this action as a landowner within the county and as a taxpayer of the Commonwealth of
Pennsylvania and subject to the Public Utility Realty Tax Act, 72 P.S. §§ 8101 et seq., on behalf
of itself and all other taxpayers, and as a direct competitor that is being harmed by the actions of

a government entity which is competing for its business.






JURISDICTION AND YENUE

10. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5, and
42 Pa. C.S.A. § 931(a), both of which confer broad original jurisdiction upon the Court of
Common Pleas.

11.  Venue in the Northumberland County Court of Common Pleas is based upon 42
Pa.C.S. § 931 and Pa.R.C.P. 1006.

12. This Court has jurisdiction over this matter which involves the interpretation and
application of the Municipality Authorities Act (‘MAA”™), 53 Pa. C.S. §§ 5301 et seq. and

Contracts for Public Works, 62 Pa. C.S. §§ 3901 et seq.

FACTUAL BACKGROUND

13.  JRA was incorporated in 1983 by five initial member counties including
Northumberland for the purpose of acquiring, owning and maintaining various railroad
properties throughout central Pennsylvania, and its primary mission has been to provide rail
freight service and foster economic development and job creation in the region through
improvement and expansion of rail infrastructure.

14, It is believed and therefore averred that JRA is engaging in an enterprise which
directly competes with RBMN and other privately-owned railroads.

15. Both RBMN and JRA apply for and receive state grant funding for various rail
construction projects, which are issued in a finite, limited amount each year.

16.  Itis believed and therefore averred that JRA uses state grant monies and its own

funds to buy additional rail lines, in direct competition with RBMN. The recently issued Draft



Pennsylvania State Rail Plan reflects the lengths to which JRA will go to compete for limited
state grant money. Of the 175 listed shortline railroad projects, 84 belonged to JRA. The other
24 shortlines that submitted project requests totaled only 90 projects.

17. It is believed and therefore averred that JRA’s employees and Board members
actively work to develop new industry along JRA’s rail lines to increase its freight rail income,
in direct competition with RBMN. The JRA utilized public grant money and its own money to
construct a rail/truck transload terminal at Ranshaw, Pennsylvania, in Northumberland County.
This terminal directly competes for business with the RBMN. Specifically this JRA terminal has
been utilized to load anthracite coal into rail cars in direct competition with RBMN. The JRA
also utilized grant money and its own money to construct a similar rail transload terminal in
Point Township, Northumberland County which will compete directly with terminals of RBMN.
A recent JRA Board meeting included a discussion mentioning that this terminal could be used
as a pipe transload and storage terminal in direct competition with sites located on the RBMN.

18.  ltis believed and therefore averred that JRA and its rail operator regularly
collaborate with each other on sales marketing to target potential customers using all means
possible and develop leads.

19.  Itis believed and therefore averred that JRA competes with RBMN and other
freight rail operators for the same customers.

20. It is believed and therefore averred that JRA owns property and buildings along
its rail lines which it can rent, lease or sell to a potential customer in order to attract that
customer to locate along JRA’s rail lines. The JRA has in the past acquired property and utilized

grant money and its own money to acquire property and develop industrial sites in direct



competition with sites on the RBMN. The JRA continues to acquire industrial property in
Northumberland County for this purpose, most recently a site in the City of Shamokin and a site
in Point Township.

21.  Asamunicipal agency, JRA is subject to the requirements of the Municipality
Authorities Act (“MAA”), 53 Pa. C.S. §§ 5301 et seq. and, for the contracts subject to
competitive bidding under the MAA, to the competitive sealed bidding and proposal provisions
for contracts for public works of 62 Pa. C.S. § 3901 et seq.

22.  Itis believed and therefore averred that JRA contracts with a rail operator to
provide rail freight service on JRA’s rail line, for which JRA receives payment and also
construction, repair and/or maintenance work on its rail lines. The operating agreement is a lease
agreement, in which the operator and JRA agree on how much money the operator will pay to
JRA for the use of JRA’s assets, and what additional construction, repai‘r and/or maintenance
work the operator will be required to perform for JRA. As a municipal authority, JRA should be
obligated to seek the “highest” bid and therefore the most income from among the responsible
bidders for the benefit of the taxpayers among its eight county area.

23. The past and current operating agreements were entered into by JRA without
utilizing a public competitive bidding process.

24, JRA’s past practice of failing to seek competitive bids for its operating
agreements was challenged by the Commonwealth of Pennsylvania, Office of Attomey General,
Antitrust Section (“AG”) in 2011. In a letter dated January 25, 2011, the AG noted that JRA’s
last operating agreement “did not result from a competitive bid process as required by (the

MAA).” AG Letter dated January 25, 2011, attached hereto as Exhibit “A”. In that letter,



the AG offered to work with JRA to develop bid specifications consistent with the law. Itis
believed and therefore averred that JRA never worked with the AG to develop those
specifications.

25, In September of 2013, RBMN wrote a letter to JRA Chairman Jerry Walls to
express interest in bidding to be the operator of the rail lines. RBMN did so after hearing that
JRA “is about to embark on an open and transparent process of seeking bids to operate the JRA
rail lines.” Unfortunately it has become apparent that the bid process was neither open nor
transparent.

26. At some point thereafter, JRA formed an Operating Agreement Committee to
develop a bidding process and an Operating Agreement. However, in forming the Operating
Agreement Committee, JRA allowed members with clear conflicts of interest to assume a
majority role on the Committee. The Chair and half of the members of the JRA Operating
Agreement Committee are customers of JRA’s current rail freight operator. It is believed and
therefore averred that these c.ustomer members acted in the narrow best interests of their
companies in designing an arbitrary and subjective bid process, and it is believed and therefore
averred that JRA Board member Eric Winslow, who has an ownership interest in and is President
of the West Shore Railroad, receives lease payments from the Union County Industrial Railroad,
which is owned by JRA’s current operator, also creating a conflict of interest. It is believed and
therefore averred that the same Union County Industrial Railroad also has a contract with JRA.

27.  Asaresult of the work of the Operating Agreement Committee, JRA issued a
public Request for Proposals — Operation of Five Short Line Railroads in Central Pennsylvania

(“RFP”) on May 16, 2014, three years prior to the expiration of its current operating agreement



on June 30, 2017. Request for Proposals — Operation of Five Short Line Railroads in
Central Pennsylvania dated May 16, 2014, attached hereto as Exhibit “B”.

28.  The RFP called for a two-phase review, with Phase 1 Request for Qualifications
(“RFQ”) submissions due by August 1, 2014 and Phase 2 RFP submissions due on a date
thereafter, later determined by the Board to be April 3, 2015. The winner of Phase 2 is to be
announced July 8, 2015.

29.  RBMN is aresponsible, qualified bidder in that it has the financial _res-ponsibility,
integrity, efficiency, industry experience, promptness and ability to successfully undertake the
rail freight operation of JRA’s rail lines.

30. RBMNis a responsive bidder in that it complied with all of JRA’s requirements
and timely submitted a RFQ in accordance with JRA’s RFP requirements, demonstrating that it
is a responsible qualified bidder and should have been entitled to submit an RFP in Phase 2.

31.  JRA, its Board and the Operating Agreement Committee utilized a questionnaire
process as part of Phase 1 so that it could initially review the RFQs and select the RFQ
applicants who would then be “invited” to submit RFPs. Initially the Operating Agreement
Committee designed Phase 1 to utilize a point scoring system to select the “top three candidates™
to move on to Phase 2. RFP, Ex. B at 8-9, 12-13. JRA’s Operating Agreement Committee
could then deduct points based on the responses given to the last questions quoted in paragraph
34, infra. 1d. at 13. The Phase I RFP questions were clearly designed to eliminate RBMN from
consideration in Phase 2. As originally designed, only the members of the Operating Agreement
Committee would assign points to the different bids. The JRA Board réle was designed to be

limited to ratifying the decision of the Operating Agreement Committee’s biased members.



Based on information and belief, the entire process by which RBMN was excluded from bidding
was conducted in secret, including discussions regarding the scoring and selection process,
which were improperly discussed by the full Board, including board members with conflicts of
interest, in executive sessions. The guidelines by which the Board members scored the RFPs
and the details of the final scoring process were never made public.

32.  RBMN pointed out the risk of bias in a series of emails to the JRA Executive
Director after the pre-bid meeting and before the bids were due. RBMN noted that customer
members depended on the existing Operator for service, rates, and car supply. Given that the
Operating Agreement Committee designed a process whereby the existing Operator could find
out that it had lost the business two years before the end of its current contract, RBMN pointed
out that the customer members of the Operating Agreement Committee could fear retaliation
should they vote in favor of any competing bids. In addition, RBMN pointed out that the current
Operator was in a position to solicit a favorable response from these members because the
Operator controlled all aspects of their rail freight transportation.

33.  Asaresult of RBMN’s email, the customer members of the Operating Agreement
Committee recused themselves from further consideration and the JRA Board scrambled to
develop new voting procedures. However, the JRA Board did nothing to change the subjective
scoring process and questionnaire designed by the customer members of the Operating
Agreement Committee.

34.  Thus it came as no surprise to RBMN that of the five potential rail freight

operators that submitted RFQs, RBMN was the only bidder deemed unqualified by the JRA



Operating Agreement Committee and Board to move on to Phase 2 RFP submissions. Some of

the questions included:

e “adescription of any pending, threatened, or concluded litigation
involving the proposer or any of the proposer’s directors, officers,
or other key personnel or otherwise involving any railroads owned
or operated by the proposer, for the past seven (7) years;”

e ‘“adescription of any operations specifically involving a public-
private partnership, including an identification of the entities involved;”

e “astatement concerning whether the proposer presently has or may
in the future have an interest, direct or indirect, which would conflict
in any manner with the performance of its obligations under the
Operating Agreement or that is adverse or potentially adverse to
the JRA (e.g., operation of other rail lines that may adversely affect
rail operations of the JRA rail lines).”

RFP, Ex. B at 11-12.

35. RBMN was as responsible, or more responsible, than the other four potential rail
operators invited by JRA and its Board to proceed to Phase 2. RBMN operates a 320 mile
railroad adjacent to the JRA territory and RBMN has been recognized by neutral parties, such as
Railway Age magazine, as one of the premier regional railroads in the nation. RBMN is the only
railroad to have been named Regional Railroad of the Year three times by Railway Age.

RBMN has a direct physical connection with the JRA railroads, and currently provides freight
service to customers in Northumberland County.

36.  Asaresult of the subjective and arbitrary work by the Operating Agreement
Committee, JRA and its Board cannot determine which bidder is the lowest (or in this case, the

highest revenue, construction, reconstruction and maintenance-producing bid) responsible and

responsive bidder as mandated by 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. 3911(a). Failure to









direct competition with private enterprise in whole or in part, and grant any other relief that this

Court deems just and proper.

COUNT 11 - DECLARATORY ACTION - VIOLATIONS OF
53 Pa. C.S. § 5314 AND 62 PA. C.S. §3911(a)

47.  The averments of paragraphs | through 46 are incorporated herein as if set forth at

length.
48.  This Count is asserted in the alternative to the relief sought in Count 1. Pa.R.C.P.

1020.

49.  The MAA provides that competitively-bid contracts must be awarded as follows:

§ 5614. Competition in award of contracts.
(a) Services.

(1) Except as set forth in paragraph (2), all construction,
reconstruction, repair or work of any nature made by an authority
if the entire cost, value or amount, including labor and materials,
exceeds a base amount of $ 18,500, subject to adjustment under
subsection (c.1), shall be done only under contract to be entered
into by the authority with the lowest [or in this case, highest}
responsible bidder upon proper terms after public notice asking
for competitive bids as provided in this section.

53 Pa. C.S. § 5614(a)(1) (emphasis added).

50. The proposed Operating Agreement is a contract for revenue, construction,
reconstruction, repair and maintenance work well in excess of $18,500 and is subject to the
competitive bidding requirements of the MAA and 62 Pa. C.S. § 3911(a).

51.  The purpose and intent of the Pennsylvania Legislature in enacting the MAA is to

benefit the people of the Commonwealth by, among other things, increasing their commerce,
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health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. §
5607(b)(2), (3).

52.  Competitive bidding invites competition and assures that contracts will be
awarded free from any possible personal interests, favoritism, bias or fraud and that the taxpayers
receive the work for the best possible price.

53.  JRA’s competitive bidding process fails to comply with the MAA’s requirements,
specifically 53 Pa. C.S. § 5614(a)(1), in that it has excluded a qualified, responsible and
potentially highest-revenue bidder from submitting an RFP, to the detriment of the taxpayers.

54.  JRA’s competitive bidding process also violates Contracts for Public Works, 62
Pa. C.S. § 3911(a), which requires that a “contract to be entered into by a government agency
through competitive sealed bidding shall be awarded to the lowest [or in this case, highest]
responsible and responsive bidder . . . or all bids shall be rejected[.]” 62 Pa. C.S. § 3911(a) (in
relevant part).

55.  JRA and the Board violated the MAA and 62 Pa. C.S. § 3911(a) and abused their
discretion by excluding RBMN, a responsible and responsive bidder, from submitting an RFP
under Phase 2, and plan to announce the Phase 2 Y\{inner July 8, 2015. Therefore, all bids must be
rejected and the process must start 0\'/er. “

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully
requests that this Court grant relief to Plaintiff and declare that Defendants SEDA-COG Joint
Rail Authority and its Board are in violation of the competitive bidding requirements of the
MAA, 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. § 3911(a), require Defendants to reject all bids and

start the process over, and award any other relief that this Court deems just and proper.
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COUNT I — INJUNCTION

56.  The averments of paragraphs 1 through 55 are incorporated herein as if set forth at
length.

57. RBMN seeks an order enjoining JRA and its Board from continuing with their
illegal RFP process and announcing a winner on July 8, 2015 until the merits of this case are
heard by this Court. Pa.R.C.P. 1531.

58.  RBMN is likely to succeed on the merits of its claim that JRA is directly

| competing with private enterprise in violation of the MAA. 53 Pa. C.S. § 5607(b)(2); Dominion

Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa. Cmwith.
2011). |

59. RBMN is also likely to succeed on the merits of its claim that JRA is violating the
competitive bidding requirements of the MAA and 62 Pa. C.S. § 3911(a) because it is a
responsible, responsive bidder, and RBMN as well as the taxpayers have a clear right to
equitable relief in having the opportunity for RBMN to submit a RFP to operate JRA’s rail lines,
which JRA has excluded from consideration in violation of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S.
§ 3911(a), and for JRA to select the highest responsible bidder on behalf of the taxpayers.

60.  Violation of an express statutory provision per se constitutes irreparable harm to

the taxpayers. Stilp v. Commonwealth, 910 A.2d 775, 787 (Pa. Cmwlth. 2006).

61.  Without an injunction issuing, JRA will award and enter into a new Operating
Agreement with a private operator, in violation of the MAA. 53 Pa. C.S. § 5607(b)(2);

Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa.

Cmwlth. 2011).
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Respectfully submitted,

FANELLI EVANS & PATEL, P.C.

oM QW

DERI NELLI ESQUIRE
ttorney I
VFanelli, Eva.ns & Patel P.C.
The Necho Allen
No. 1 Mahantongo Street
Pottsville, PA 17901
(570) 622-2455

WIEST, MUOLO, NOON & SWINEHART

By:

R Z Z e e
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ROGER V. WIEST, II, ESQUIRE
244 Market Street

Sunbury, PA 17801

(570) 286-7777






EXHIBIT “A”



COMMONWEALTH M PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL

Jennery 25, 2011

ANTTTRUST SECTION

14™ Floor, StrawberTy Square
Harrisburg, PA 17120

Tel: (717) 787-4530

Fax: (717) 787-1190

Thomas S, Schrack, Bsq.
Me(Queide Blasko

B11 University Drive

Stete College, PA 16801-6699

RE: SEDA-COG Jofut Rafl Authorfty

Dear Mr. Schrack:

This letter is sent to you as solicitor of the SEDA-COG Joint Rail Authority
("TRA™). We understand that the JRA entered intp & contract for the operation end
maintensnes of redi property owned by the JRA. We firrther anderstand thet this comtract
did not regult from & competitive bid process as required by 53 P C.5.A. § 5614 of the
Municipality Authorities Act-(“MAA”). We are also concemned about a right of first
refusa] provision amending the aforementioned contract, which operates to negato the
logialative fequirement of & competitive bid process. . ’

By this letter, this Office is extending ity assistance to the JRA to essure
- comphiance with the MAA. We would like o discuss developing bid specifications with
the JRA to issue & new bid notice for the operation end maintenance of JRA il property
to supasede the pon-conforming existing contfract,

ThuOﬁnemmvukmgltsnngmderSB Pa. C.S.A § 5612 (c)andxsmquwtmg
oop;waany documents incloding; but not ¥mited 1o, contracts, notes, minutes, sudio
tapes of all JR'A inertinigs, correspondence, e-mails, ealendm, presentations, proposals,
finencial projections and financial statements related to the contract and right of first-
refisal conceming fhe operation and meintenance of JRA rail property. Docoment type
inclodes, bty is hot Himited to, hardwpry nndlotape, ndeotapcandanyfumaof
clacﬁmuc;nedm.

Please produce responsive documents within two weeks to the undersigned, Owr
intwocation of the statotory right granted 4o the Office of Attorney Genernl to have access









EXHIBIT “B”



REP For Railroad Operations/ SEDA-COG Joint Rail Asshorisy

Request for Proposals ~ Operation of Five Short Line leroads
In Central Pennsylvania

Issued by:

SEDA-COG Joint Rail Authosity
201 Futnace Road
Lewisburg, PA 17837

- Issued May 16, 2014







RFP For Raifroad Operations/ SEDA-COG Joint Ratl Authborizy

SEDA-COG JOINT RAIL AUTHORITY
REQUEST FOR PROPOSALS - OPERATION OF FIVE SHORT LINE RAILROADS

Y. INTRODUCTION AND PURPOSE OF RFP

This Request for Proposals (the “RFP”) is fssued by the SEDA-COG Joint Rail Authoxity (the “JRA") for the
purpose of secking 2 railtoad operator to enter into an agrcement with the JRA fot the operation of the JRA’s
rail lines fox rail freight sctvice. The JRA iovites proposals from expetienced tailroad opctators capable of
provldmg the spcc:zhzed profcssional sctvices requited for operation of the JRA’s 1mil lines. The railvoad
opetating sctvices sought by rhc JRA putsvant to this RFP will commmence July 1, 2017.

The JRA desites 1o obt:un first-class, high-quallty opc.tatmg setvices that tmeet the needs of the sailroad
customets on the JRA’s tail lines. The intent of this RFP is to cngage an operator that is deemed most

capable of providing such sctvices a5 a contractot of the JRA. Spccxﬁcally, the JRA secks an operator that
will: e e

* manage and opctate the JRA’s rail lines in 2 high quality and efficient manner;

= operate the JRA rail lines in a mannet so as to cohance 1ail tevennes while ensuring that the
JRA’s 1ail lines rernain econotmnically competitive;

®  propery maintain and safeguard the JRA’s investment iu its tailzoad properties through the
exercise of highest standards of maintenance in accordance with JRA requirernents and,

where appsroved by the JRA, recommend or undertake capiral imptovements to improve the
xail lines;

*  maximize the economic impact to the ceatral Pennsylvania reglon and the utilization of rail
it the region;

e implement approptiste marketing activities to attract new customers to be sesved by JRA rail
lines; and

*  accomplish all objectives zequired of the operator in a professional manner, in compliznce
with best wiltoad industty practices and applicable laws and ordinances.

In osdey to satisfy the JRA’s requirements and meet the JRA’s goals mentioned above, proposers must agree
to provide all of the services sought by the JRA under this REP. At the conclusion of the RFP process, and
upon the execution of an operating egrecment between the selected proposer and the JRA, the sclected
proposes will have responuibility for the opegation of the JRA’s tail lines for rail freight sctvices. ‘
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tail infrastructure. After its incotporation, the JRA successfully acyuired and ultimately rehabilitated the 80
miles of rail line from Conrail, thiongh vadous funding sources including the Coramonwealth of
Pennsylvania, thc United States Ecomomic Development Administratioty, and the Fedetal Railroad
Administration. The JRA now coisists of eight membet counties, including the Counties of Centre, Clinton,
Columbia, Lycoming, Mifflin, Montowut, Northumberland, and Union.

Despite its authotized public purposes of ownivg and muintaining the rail lines, the JRA's authorized
pwposes do not include operation of the zail lines. Thetefore, sifice its fosmation, the JRA has contracted
with a ptivate railraad operator for the operation of tail fteight setvice on the JRA’s rail lines. There is
cutrently an operating sgtcement in cffect for rail freight scrvices on the JRA md lines, which will expire June
30, 2017, This RFP, therefore, seeks a new opetating agreement for tzil freipht services on JRA 1ail bnes ta
commence July 1, 2017.

Further infogmation conceming the background of the JRA is available in the JRA’s 304 auniversary boolklet
cntitled “Preserving Rail Freight in Centtal Pennsylvania for 30 Years,” which is available as a .pdf file on the

JRA website at: htip://wew sedagoprail org/Documents/RailBk2014 RevwCover,pdf.  This includes a
listing of costomers and commodities handled on the JRA rail lines. A printed copy of that ﬁle can be
obtained by contacting Ms. Kay Aikey at keiley@seda-cog.org or by calling 570-522-7333. R

L JRA MISSION STATEMENT/STRATEGIC GOALS AND ORJECTIVES

On August B, 2012, the JRA adopted a comprehensive five-year strategic plan (the “Strategic Plan™). This is a
very dctailed document contnining significant information about the JRA and its milroad properties. The
Stategic Plan included a review arid evaluation of the JRA’s publie/private pa:tnetshlp niodel snd identified
gosls and potential a¢tion to be taken by the JRA, maiy of which jnvolve' rail < opcranous on the JRA’s rail
lines. Specifically, the following ate a few objcctives telating to rail freight operations that will be pursued by
the JRA as part of the Steategic Plan:

* Jixpand and makitain the JRA’s strobg rail system preservation and maiptenance program
through its successful publiceprivate partociship (P3) business model.

®  Proactively identify new industdal propetties to facilitate new rail frcight scrvice dependent
wpon industrdal development opporhunitics.

¢  Decvelop and maintain an effcctive continuity of opemtions program to effectively sustain
rail service in central Pennsylvania,

*  Continue to improve and build upon the JRA and Opetator’s strong rail opetations,
On the following page is an excerpt from the Executive Summaty of the Strategic Plan.
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PHASE 1 (RFQ): SPECIFIC INFORMATION REQUIRED FROM PROPOSERS

The JRA will accept submissions for the Phase 1 (RFQ) vntil 3:00 p.m. on August 1, 2014. Initial responses
for Phase 1 shall be in nanative form and shall include the information required in this scction. Proposets
shall not submit propasals to address Phase 2 of the RFP process unless they ate selected by the JRA to
proceed to that phase. Failure to adhere to these tequitcments may be causc for tejection of the proposal as

non-tespansive.

To ensure a upifotm review process and to cnsure an appropriate level of comparability, initial tesponses by
proposcts for Phase 1 (RFQ) must be organized as follows:

0/

Approach to Operations. In this section, each proposer should include the following:

v a preliminary statement or swnmary of its overall approach ot philosophy

concetning the operation of short line rajlroads, including gtrategics or business
practices that address the scope of services sought by this RFP;

““« list of all railroads owned or operated by the proposer, along with an identification

of any Cldss I railtosd connections;

a descripton of its existing marketing activitics cmployed in its rail operations to
attract tail customets and otherwise market the proposcr’s business;

2 desctiption of the proposet’s policies and procedutes for operating its business,
including policies and procedures telating to customer service, employee matters,
rigk toanagement, and accounting and financial management;

4 description of the proposer’s approach to maintcnance of ail lines;

a description of any pending, threatened, or concluded lirigation jnvolving the
proposcr ot any of the proposer’s directors, officers, ox other key personnel, or
othetwisc involving any railroads owned or operated by proposet, for the past seven
(7) years;

a description of any pending, threatencd, or concluded investigation ot proceeding
instituted by any govetnment agency against the proposer, including any citations or
fines levied, fot the past seven (7) yeats;

2 summary of track inspections conducted by the Federal Raflroad Administration
(FRA) on any rail lines owned or opetated by the proposer and a list of any
violations or fincs imposed by the FRA conceming same; and

a list of any contracts relating to rail operation services that wete terminated oz hot
renewed within the past ten (10) years, including reasons for tetmination of non-
renewal.

Qualifications and Esxperience.  In this section, each proposet should include the

2 statement of its qualifications and experience and number of years managing and
opetratitg short line railtoads;

1
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XV. PHASE2 (DETAILED RFP): SELECTION PROCESS FOR AWARD OF CONTRACT

The JRA will employ a more comprehensive review and cvalunation of the proposals seceived in Phase 2.
Pach proposal will fixst be teviewed and analyzed to determinc overall responsiveness and completencss.
Failure to comply with the inseructions of this RFP may result in the proposal being deemed non-responsive
and spay, st the discretion of the JRA, be eliminated from fusthet considesation.

In Phase 2 of the RFP, the JRA ahticipntcs conducting an in-depth investigation to verify proposals seccived.
Proposers cansent to such addisicnal investigation. This may include the following:

* aninspection of other rail Jincs operated by proposer by JRA staff and consultaats, including
a teview af track inspection geports of the Pennsylvania Public Utilitics Commission and the
Federa] Railtoad Administration for such lincs;

® a sutvey conducted by JRA of the proposer’s customers of other lines opesated by the
proposet,

* an intetview of proposer's current Class 1 conpecting railtoads and state and fedegal
regulatoty agencies concetning proposcr’s performance; and

*  areview of safety tecords and track inspection tepoxts for proposes.

The proposers will also have the opportunity to inspect the JRA’s tail lines in Phase 2 at a date and time to be
determined.

The JRA Opetating Agreement Committee will thogoughly review the proposals veceived in Phase 2 of the
RFP. The JRA Operating Aptccment Committee will then tank each proposal thzough the use of another
SCOsing system.

The scozning systen shiall be as follows: . Bach proposer will receive a single scorc of between zero (0) and
twenty (20) points (twenty being the highest score) in the following categories:

*  Commnitmeni 1o Trock Maintenance

o Commmitment 1o Safe Operations

o Soindness and Suskiinability of Operating, Marksting, and Financal Plans
»  Commitnient to PublicPrivate Partnerstip

;s °  Commitniny 1o Econormic Doveloprment

The Opcrating Agreemcat will be awatded to the proposer who obuins the highest score in Phasc 2 of the -
RFP process. ‘The JRA resctves the right to make the award of the Operating Agrecment contingent upon
the satisfactoty completion by the proposer of ccttain conditions. The Opetating Agteement shall contain
the same wrms and conditions set forth in Appendix “A” set forth hegein, unless otherwise ngreed by the
JRA. \_

The JRA resexves the fight to reject any and all proposals, waive informalities and irregularities in
proposals received and to accept any portion of any proposal if deemed in the best interests of the
JRA.

XVI. PROPOSAL ACCEPTANCE

Rach proposal is submitred with the understanding that the JRA’s written acceptance of the offes of proposer
to provide the sctvices degctibed herein, shall be the fonndation for the Operating Agteement between the
proposcr and the JRA. Submission of a proposal shall therefore bind the proposer to Farnish and delivet the
services apd related compomients in accordance with conditions of the proposal.
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The JRA fteserves the right to verify infoumation in anmy icsponse or proposal. If the
information cannot be verificd, the JRA reserves the right to tcduce the scose awarded to the
response or proposal.

The JRA may require intervicws with any proposer.
The JRA resesves the right to waive minor defects in any tesponse or proposal.

This RFP docs not gepresent 4 comimitment ot offer by the JRA to cnter into an agrecment
with a proposct or to pay any vosts incurted in the prepagation of a tesponsc or proposal.
The proposer assumes all costs associated with responding ro this RFP.

The JRA teserves the right to seek new proposals when such a fequest is in the best interest
of the JRA and to treasonably request such additional information or clarification of
information provided in a ptoposal without changing the REP.

This REP and a proposet’s responsc to the RFP may becotne a part of the Operating
Agtcement between the selected proposer and the JRA resulting from this REP process.

No proposcr shall offer any faver or anything of pecuniary value ta any JRA Board mesnbet,
staff member, consultant or any othet individual with an interest in this RFP process for the
purposes of influencing the outcome of the RFP selection process.

Should any question acise as to the proper interpretation of the terms and conditions
contained in this REFP, the JRA's decision shall be Hual.

The JRA rescrves the right not to award the Operating Agreement of to awatd an Operating
Agrecment to one ot more proposers 23 it deems to be in the best interest of the JRA.

XIX. QUESTIONS AND COMMUNICATIONS PROTOCOL

The following communications protocol shall apply throughout the RFP process.

All digcussions by proposers with JRA consultants aud JRA Board members dudng the RFP
process atc prohibited.

There will be one individual at the JRA with whom proposers may comnmunicate or ditect
questions. The solc point of contact for proposers is:

Jett Srover
Bxecunive Director
SEDA-COG Joint Rail Authority

201 Purnace Road
Lewisbutg, PA 17837
570-524-4491 {office)

570-847-9503 (ccl)
jstover@yeda-cog.orp

.sedacograil.or

Hach proposct shall direct all communications ot questions conceining this RIFP or existing
sail operations on the JRA rail lines to Mr. Stovex.
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§ 5603. Method of incorporation

(a) Resolution of intent.—Whenever the municipal authorities of any municipality
singly or of two or more municipalities jointly desire to organize an authority under this
chapter, they shall adopt a resolution or ordinance signifying their intention to do so.
No such resolution or ordinance shall be adopted until after a public hearing has been
held, the notice of which shall be. given at least 30 days before the hearing and in the
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() Authorization to control airports.—Nothing in this chapter shall be construed to |

prevent an authority which owns or operates an airport as a project from leasing airport
land’ on a short-term or long-term basis for- commercial, industrial or residential
purposes when the land is not immediately needed for aviation or aeronautical purposes
in the judgment of the aathority.

(g) Authorization to make business improvements and provide administrative
services.—An authority may be established to make business improvements or provide
administrative services in districts designated by a municipality or by municipalities

acting jointly and zoned commercial or used for general commercial purposes or in’

contiguous areas if the inclusion of a contignous area is directly related to the
improvements and services proposed by the authority. The authority shall make
_planning or feasibility studies to determine needed 1mpr0vements or administrative
services.

(1) The authority shall be required to hold a public hearing on the proposed
improvement or service, the estimated costs thereof and the proposed méthod of
assessment and charges. Notice of the hearing shall be advertised' at least ten days

before it occurs in a newspaper whose cir culatlon is within the municipality where the.

authority is established.
At the public hearing any interesﬁed party may be heard.

(2) Written notice of the proposed improvement or service, its estimated cost, the
proposed method of assessment and charges and project cost to individual property
owners shall be given to each property owner and commercial lessee in benefited

- properties in the district at least 30 days prior to the public hearing.
(3) The authority shall take no action on proposed improvement or service if
" objection is made in w1 1g by persons representing the ownership of one-third of the
benefited properties in the district or by property owners of the proposed district
whose property valuation as assessed for taxable purposes shall amount to more than
one-third of the total property valuation of the district. Objection shall be made
within 46 days after the conclusion of the public hearing. Objections must be in

writing, signed and filed in the office of the governing body of the municipality in

which the district is located and in the registered office of the authority.

' 2001, June 19, P.L. 287, No. 22, § 1, imd. effective. Amended 2001, Dec. 17, P.L. 926

No. 110, § 3, retroactive effective June 19, 2001; 2003 Deec. 30, P.L. 404, No. 57, § 1.
153 P.S. § 68007.
2"act” in enrolled bill,

e

1L







	1of1
	2of2
	3of3



