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New England Transrail, LLC, d/b/a Wilmington & Woburn Terminal Railway – Petition 

For an Exemption from 49 U.S.C. § 10901 To Acquire, Construct and Operate As A Rail 

Carrier On Tracks and Land in Wilmington and Woburn, Massachusetts 

 

__________________________________________ 

 

Pursuant to the Surface Transportation Board’s (“STB”) Decision dated September 19, 

2016, the Town of Wilmington respectfully submits these Comments on the Updated Petition for 

Exemption filed by New England Transrail, LLC (“NET”) on June 24, 2016 (“Updated 

Petition”). 

On September 9, 2016, Wilmington submitted Preliminary Environmental Comments on 

the Updated Petition to the STB’s Office of Environmental Analysis (“OEA”) (“Environmental 

Comments”).  Wilmington also participated in the OEA’s October 25, 2016 public scoping 

session in advance of the preparation of a Draft Environmental Impact Statement (“DEIS”) and 

reduced its verbal comments to writing (“Scoping Comments”).  Finally, Wilmington intends to 

provide additional, written comments -- including expert traffic and geotechnical reports -- on 

the draft scoping document by November 29, 2016. 

To aid the Board in this proceeding and streamline the present Comments, Wilmington 

attaches here reference copies of its Environmental Comments and its Scoping Comments, 

incorporates them by reference, and respectfully requests the Board to review them.   

COMMENTS OF WILMINGTON, MASSACHUSETTS ON UPDATED PETITION FOR 

EXEMPTION OF NEW ENGLAND TRANSRAIL, LLC,  

PURSUANT TO DECISION DATED SEPTEMBER 19, 2016 
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INTRODUCTION 

 From the ten years of proceedings involving NET’s aborted plan for a rail-based solid 

waste facility and from NET’s Updated Petition, the Board is aware that Wilmington is the 

community in which the proposed NET commodity transloading facility would be located; the 

facility would be lie atop the active Olin Chemical Superfund Site, a National Priorities List Site; 

the U.S. Environmental Protection Agency (“EPA”) has not yet completed evaluation of on-site 

and off-site groundwater (Operating Unit 3) impacts or begun to evaluate any remedial options 

whatsoever; the Olin Site contamination is long-standing, extensive, and complex, involving 

gross contamination of groundwater and soils with nearly 200 constituents, including known 

carcinogens; the Site lies on a regional hydraulic divide, includes several groundwater plumes, is 

connected to the Maple Meadow aquifer, and is linked to contamination of groundwater both on 

and off the property; due to the Olin contamination, Wilmington was forced to close five of its 

nine public drinking water wells – located far from the Olin Site – and has had to purchase and 

import substitute drinking water for several years;  a 20-acre portion of the Olin Site is subject to 

a recorded conservation restriction, as mitigation for Olin’s contamination and filling of wetlands 

there; a major feature of the Site’s provisional remediation is a large subsurface, slurry-walled 

structure to contain the dense aqueous phase layer of groundwater contaminants (“DAPL 

containment cell”), whose integrity remains very much in doubt; the Site has a high groundwater 

table;  the Site is significantly removed from the major regional thoroughfare (Interstate Route 

93); and the Site is bordered by residential as well as commercial and industrial uses, wetlands, 

and wildlife habitat buffers. 
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As the Board also is aware, NET proposes to pave 23 acres of the remaining 32 acres at 

the Site and to cover the rest of the Site with buildings, warehouses, and rail infrastructure; 

proposes to transload a wide variety of hard, pourable solid, liquid, and hazardous liquid 

commodities from rail cars onto trucks; would store some of those materials (including 

flammable liquids) in on-site warehouses and tanks prior to transloading; would rely on 800 

truck trips per day by transporters not within its control; has provided no concept or design for 

stormwater treatment facilities to manage the enormous volume of runoff to be generated by its 

proposed 1,000,000-plus square feet of  new impervious surfaces; despite this Board’s May 12, 

2016 directive to submit a “complete” petition, NET submitted an Updated Petition that lacked 

meaningful description of its proposed activities, processes to handle commodities on site, 

anticipated truck routes, and other essential information which OEA then had to request; and has 

filed minimal plans and revised plans that still are not signed by engineers and contain no 

revision description or dates. 

Even these basic uncontested facts raise serious doubts about the wisdom of locating the 

proposed facility atop this troubled and unresolved Superfund Site.  They also call into question 

the transparency and completeness of NET’s Updated Petition and related filings for a project 

with so many potential pitfalls. 

Wilmington and its residents have experienced huge environmental impacts, dislocations, 

and expense because of the industrial activities at this Site by Olin Chemical and its 

predecessors.  The Site’s residential neighbors have been especially harmed by those impacts and 

the uncertainty surrounding eventual clean-up of the contaminated soils and groundwater on and 

off the Site, which has impacted the use of their private drinking water wells.  Their concerns are 
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well-founded.  Those concerns are amplified by NET’s proposed project and poorly supported 

Updated Petition.   

For the structural reasons explained in Sections 1 and 2 of these Comments, the best 

course of action would be to suspend all further review of an NET project until EPA concludes 

its Remedial Investigation and Feasibility Study.  Too much about the Site and the project is in 

flux.  However, if the Board is inclined to proceed with this process, it is essential to rigorously 

review and condition the project.  Only then might STB render a defensible decision.  Among 

other concerns, any decision must address issues of environmental justice mandated by the 

National Environmental Policy Act. 

Wilmington highlights some comments detailed in its Environmental Comments and 

Scoping Comments.  However, we respectfully request the Board to review those filings in full.  

They contain relevant information and perspectives that cannot be supplied by NET, its retained 

consultants, EPA, or any other sources. 

1. New Environmental Impact Category. 

In a weak effort to reassure the Board of its intentions on environmental matters, NET 

states that it will fulfill the requirements for bona fide prospective purchaser (BFPP) status 

outlined in EPA’s May 2015 “comfort/status” letter.  This is a red herring.  Not only does NET 

fail to explain how it would perform each required action, but – as this Board is aware - BFPP 

status only affords regulatory protection to a prospective purchaser.  It does not ensure the 

environmental soundness of a facility.  Indeed, in its November 6, 2015 follow-on letter to STB, 

EPA explained that “[t]he Comfort/Status Letter was issued for informational purposes to 

explain the environmental conditions at the Site, as known by EPA as of the date of the letter, 

and to suggest reasonable steps that NET should take at the Site . . .  The Comfort/Status Letter 
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does not make any representations that the Property is appropriate for any particular 

development or reuse.” (EPA letter, at p. 5)   

The lack of clarity – regarding both the existing site-related contamination and many 

crucial aspects of NET’s Updated Petition -- should be concerning for this Board.  It is of great 

concern to Wilmington residents.  Because STB has exclusive jurisdiction to evaluate most 

aspects of a rail-based development proposal, only the Board may address Wilmington’s 

interests in this process. 

Wilmington has proposed that OEA add to its scoping document, and include in the 

DEIS, an additional category of review.  Specifically, that category would address the impact of 

the proposed development on the on-going CERCLA investigation and remediation at the Site.  

The Site investigation and remediation are – and will be – essential features of the 

“environment” at that property for years to come.  It is the environment, in all respects, that must 

form the basis for OEA’s review of impacts and ultimately a decision by this Board. 

2. Phased Construction and Review. 

NET plans to build out the facility in two phases.  The second phase is to build the  

largest structure, an acres-large second transload docking warehouse, in which commodities 

would be off-loaded and stored for more than thirty (30) days pending transloading by truck.  

That warehouse would be constructed only after EPA makes further determinations about the 

management, capping or other future of the vulnerable DAPL containment cell on which the 

warehouse would sit.  That delay does not resolve all concerns with the containment cell – it 

could be destabilized further in the interim by vibrations from massive nearby truck and rail 

loading – but it does mean that the OEA’s review must address all environmental impacts both as 

of the date of construction of the first phase of a facility and as of the much later (but still 
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uncertain) date of construction of the second phase.   NET has not explained meaningfully how it 

would operate, and on what scale, in the years before the larger warehouse would be constructed.  

Until it does that, there is no way to evaluate the first-phase impacts.  Evaluation of the second 

phase impacts may not be possible at this juncture, given the uncertainty surrounding the 

containment cell.  Environmental conditions on and off the Site are likely to change considerably 

between first-phase and any second-phase construction activities several years later.  It therefore 

is appropriate to evaluate all environmental impacts for the second phase as of conditions 

existing at the time that phase is undertaken.  Alternatively, review of the proposed project 

should be suspended until EPA concludes its Remedial Investigation and Feasibility Study, as 

this Board was originally inclined to do. 

3. Stormwater Impacts. 

As noted, the project would render impervious 32 acres and generate huge volumes of  

water contaminated by contact with commodities, trucks, and rail facilities.  Yet, the Updated 

Petition and subsequent NET filings do not explain or depict stormwater management structures 

or processes to handle that runoff.  This is no small deficiency, given the very large scale, a plan 

that builds out the entire site leaving no land for surface-level structures to contain or process 

storm water, the high groundwater table, the mandate that NET not excavate into the 

groundwater table or exacerbate existing contamination on site, and the existing adverse 

groundwater impacts both on and off the site.  As explained in Wilmington’s Environmental 

Comments, it would be a huge challenge to address the quantity and quality impacts of 

groundwater for such a project without the unique complications of this Site and project plan.  

Doing so responsibly in these circumstances might be impossible.   
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4. Transportation and Public Safety Impacts. 

There is reason to be very concerned with adverse impacts on surrounding roadways and 

risks to public safety.  NET would construct over 6,000 feet of new rail tracks, dramatically 

increase rail traffic over existing conditions, add 800 new truck trips per day, transload and store 

flammable liquids, and rely on independent trucking companies beyond its control.  Residential 

and commercial neighbors alike would be impacted and jeopardized.  NET’s traffic study 

presumes a single route to Interstate 93, whereas experience dictates that independent truckers 

would use various routes as conditions and convenience dictate.  It also discounts the proximity 

of residences, some of which lie within 1,000 feet of the Site.  Moreover, as NET admits, many 

of the affected intersections already are failing with levels of service of “F”.  NET-related traffic 

would exacerbate those delays, fumes, safety risks, and municipal burdens.  In addition, hauling 

of liquid natural gas (LNG) and liquid propane by rail is a dangerous proposition that deserves 

special review by the Board.    

5. Water Resource Review. 

Deposits of fill to wetlands and other waters of the United States that are not directly due 

to the CERCLA clean-up activities – hence those occasioned by facility construction - would 

require an Army Corps of Engineers Permit.  That in turn would require issuance of a Water 

Quality Certificate from the Massachusetts Department of Environmental Protection.  The DEIS 

therefore should include an alternatives analysis for the avoidance, minimization, and mitigation 

of such impacts, as required for the Army Corps 404 and MassDEP 401 permits. 

6. Geology and Soils. 

Vibrations from NET operations – including the massive active and static loads caused 

by 800 truck trips per day, nighttime rail deliveries, constant movement of millions of tons of 
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commodities, and related NET activities – could open new fissures in bedrock on and off the Site 

and change underground pathways for contaminants that are already in the groundwater, much 

less any new contaminants attributable to the facility.  The extent of environmental problems 

caused by the existing contamination, the difficulty of characterizing even those groundwater 

issues, and EPA’s unfinished investigation of the groundwater contamination, make any such 

further complications intolerable.   

7.  Rail Maintenance and Repair Yard. 

In addition to a commodity transloading facility, NET proposes to operate on site a 

facility to maintain and repair railcars and equipment.  Yet, it has not said that it would service 

only cars and equipment used in its own operations, and has not demonstrated that such an 

operation is integral to rail transportation for purposes of the transloading project.  The proposed 

additional operation thus may not come within the Board’s exclusive jurisdiction and be 

exempted from local or state pre-permitting.  A rail repair yard also is not identified on NET’s 

site plans and would compound the environmental impacts of a transloading facility. 

CONCLUSION 

NET has the burden to supply STB – and the interested parties – with a “complete” 

petition that includes data concerning the proposed facility and operations, and existing 

conditions, detailed enough to permit appropriate comment and to warrant the time and expense 

of a high-level environmental impact review.  This proceeding already has lasted too long and 

drained too many public resources to tolerate a petition and related filings that fall short of that.  

Likewise, the Superfund Site on which NET wants to build and operate a facility has sustained 

too much damage and been too incompletely addressed to forego a diligent review for 

redevelopment. 
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EPA and STB have indulged NET by affording it an opportunity to petition for 

exemption, despite its poor track record reporting relevant information and the inconclusive 

status of the Superfund RI/FS process.  NET’s failure to follow through responsibly is an affront 

to this administrative process.  As this review continues, Wilmington asks STB to insist that all 

relevant information is forthcoming and ensure that every relevant issue is carefully considered. 

However, for the reasons noted above, the most prudent course may be to suspend all 

further review of the proposed project until EPA’s RI/FS is complete. 

 

      Respectfully submitted, 

 

       TOWN OF WILMINGTON, 

 

       By its attorneys, 

 

 

       /s/ Daniel R. Deutsch   

       Daniel R. Deutsch, Esq. 

       John Foskett, Esq. 

       DEUTSCH WILLIAMS BROOKS 

          DeRENSIS & HOLLAND, P.C. 

     One Design Center Place, Suite 600 

       Boston, MA  02210 

       (617) 951-2300 (Phone) 

       (617) 951-2323 (Fax) 

       ddeutsch@dwboston.com 

       jfoskett@dwboston.com 

 

 

Dated:  November 4, 2016 
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REVISED CERTIFICATE OF SERVICE 

 

 I, Daniel R. Deutsch, hereby certify that a true copy of the foregoing Comments of 

Wilmington, Massachusetts on Updated Petition for Exemption of New England Transrail, 

LLC, Pursuant to Decision Dated September 19, 2016 was served by first class mail, postage 

prepaid, to the following on November 4, 2016, except as to John Heffner, Esq. and Patrick 

Larkin, Esq., Strasberger & Price, LLP, which was served by first class mail postage pre-paid on 

November 7, 2016: 

 

 
 

Steven Armbrust 

CSX Transportation Inc. 

500 Water Street (J150) 

Jacksonville, FL 32202 

Kathleen M. Barry 

Wilmington Woburn Collaborative 

14 Powder House Circle 

Wilmington, MA 01887 

 

Curtis M. Richards 

Olin Corporation 

3855 North Ocoee Street, Suite 200  

Cleveland, TN 37312 

Linda Raymond 

Woodburn Neighborhood Association, Inc. 

10 North Maple Street 

Woburn, MA 01801 

Laura Swain 

Commonwealth Of Massachusetts 

Department Of 

  Environment Protection 

One Winter Street 

Boston, MA 02108 

 

Martha K. Stevenson 

Wilmington Environmental Restoration 

Committee 

7 Chandler Road 

Wilmington, MA  01887 

 

Jim DiLorenzo 

United States Environmental Protection 

Agency, Region 1 

Mail Code OSRR07-4 

Boston, MA 02109-3912 

William Walsh-Rogalski 

United States Environmental Protection 

Agency, Region 1 Office Of Environmental 

Review 

Mail Code ORA 17-1 

Boston, MA 02109-3912 

 

Jeffrey M. Hull, Town Manager  

Town Of Wilmington 

121 Glen Road 

Wilmington, MA 01887 

Valerie Gingrich 

Director, Planning & Conservation Town Of  

  Wilmington 

121 Glen Road 

Wilmington, MA 01887 

 

Shelly Newhouse 

Director Of Public Health Town Of 

Wilmington 

121 Glen Road 

Wilmington, MA 01887 

John F. McHugh 

233 Broadway, Suite 2320 

New York, NY 10279 
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Michael J. Woods, Director Of Public Works  

Town Of Wilmington 

121 Glen Road 

Wilmington, MA 01887 

Kevin Pechulis 

U.S Environmental Protection Agency, 

Region 1 

Mail Code: OES04-3 

Boston, MA 02109-3912 

Patrick J. Larkin, Esq. 

Strasburger & Price, LLP 

901 Main Street, Suite 4400 

Dallas, TX  75202 

(Served by Mail 11/7/16) 

John Heffner, Esq. 

Strasburger & Price, LLP 

1025 Connecticut Ave Nw, Suite 717 

Washington, DC 20036-5439 

(Served by Mail 11/7/16) 

 

 

 

       /s/ Daniel R. Deutsch   

       Daniel R. Deutsch 

Dated:  November 7, 2016 
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