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1. Comes now James Riffin, (“Riffin”) who herewith files his Reply to City’s, et al.’s' July

5, 2016 Second Motion to Compel (“Motion”), and in support hereof states:

2. Riffin received the hard copy of City et al.”’s Motion on Saturday, July 9, 2016.
Consequently Riffin has until July 29, 2016 to file his Reply.

' Jersey City, Rails to Trails Conservancy, Pennsylvania Railroad Harsimus Stem
Embankment Preservation Coalition.



MORE BACKGROUND INFORMATION

3. The LLCs’ filed a Reply to City et al.’s Motion, which contains a through summary of this
litigation to date. Riffin adopts by reference herein, as if fully reproduced herein, all of the

LLCs’ factual statements, and argument, with one small exception noted below.

4. The LLCs made mention of the extensive litigation between Jersey City, the LLCs and
Conrail regarding whether the Harsimus Branch was CONVEYED to Conrail as the line of
railroad known and identified in the Final System Plan, at P. 272, as Line Code 1420. The

emphasis is on the word ‘conveyed,’ as opposed to the word ‘used.’

5. While it is relevant whether the Harsimus was Line Code 1420, that is not the only
argument available. Jersey City could (more easily) have argued that Conrail, and its

predecessors in title, used the Harsimus as a ‘line of railroad.” *

6. Earlier in 2016, Riffin had occasion to research, and write an extensive dissertation (more
precisely, a 40 page Verified Statement), on the subject of Line vs. 49 U.S.C. 10906 ‘Excepted’
(Spur, switching, yard tracks, etc) track, and more importantly in this proceeding, on the nature
of the track that traversed the Embankment portion of the Harsimus [basically from CP
(Control Point) Waldo (basically underneath the highway bridge that carries Waldo Street over
the Harsimus) to MP (Mile Post) 0.88, which is on the West side of Marin Blvd (formerly
Hendersen Street), and that traversed the former Harsimus Cove Rail Yard, which was East of

present day Marin Blvd.

7. Tracks that are used for ‘line haul’ purposes, are ‘lines of railroad.” ‘Line Haul’ basically

means that the cars moving over the tracks are destined for more than one shipper. If a track

? 212 Marin Blvd LLC, etc. See Footnote 1 of the LLCs’ “Reply.”

> ALJ Dring is a Department of Energy ALJ. Riffin does not presume that ALJ Dring is
intimately familiar with ‘railroad’ law. So Riffin makes an effort to explain the ‘railroad law’
aspects of this case as though ALJ Dring is not knowledgeable about railroad law.
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serves one shipper, it normally is a ‘spur’ track. If tracks are used to assemble, or disassemble,
trains, the tracks typically are ‘yard’ tracks. However, within all yards, there is at least one ‘line
of railroad,” and may be multiple ‘lines of railroad,’ if the tracks are ‘used’ to move thru traffic

from a point of origin, through a yard, thence to a point of destination.

8. Having studied how the tracks in the former Harsimus Cove Yard were used, Riffin has
concluded that multiple tracks (at least six) were used as lines of railroad. And once a track
becomes a ‘line of railroad,’ it remains a ‘line of railroad’ until abandonment authority is granted
by the Interstate Commerce Commission, or today, by the Surface Transportation Board

(“STB”), and that abandonment authority is exercised (abandonment is ‘consummated.”)

9. City et al. use the misnomer “de facto abandonment” extensively. There is no such thing
as ‘de facto abandonment’ of a line of railroad. A line of railroad remains a line of railroad
unless and until abandonment authority is obtained, and exercised. A rail carrier has the absolute
right to remove all of the track infrastructure associated with a line of railroad, and to cease
providing rail service on a rail line, subject to the caveat: If a ‘reasonable demand for service’
is levied, the rail carrier may be required (ordered) to replace sufficient track infrastructure to
provide rail service. See, for e.g., Missouri Central Railroad Co. — Acquisition and Operation
Exemption — Lines of Union Pacific Railroad Company, STB Finance Docket No. 33537, Served
April 30, 1998, wherein at p. 7 the STB stated:

“The Cities argue that the line was de facto abandoned from long disuse. But the
Cities offer no statutory or precedential support for this proposition. Nor can they,
because it is well established that a rail line is not abandoned until this agency
authorizes abandonment under 49 U.S.C. 10903 or the exemption provisions at 49 U.S.C.
10502.” Bold added.

10. The LLCs correctly point out in their Reply at p. 8 to 19, that essentially City et al. is
attempting to obtain from Riffin the same information that City et al. attempted to obtain from

Conrail and the LLCs, without success.



11. In the STB’s May 22, 2015 Decision denying the vast majority of City et al.’s motion to
compel discovery against the LLCs and Conrail, the STB made it clear:

A. Discovery is “typically disfavored in abandonment cases;” and

B. The party seeking discovery “must demonstrate relevance and need.”

12. On the issue of ‘relevance,” the STB noted that the discovery request must relate to an

issue pending before the STB.

13. Whether the Harsimus was conveyed to Conrail as the line of railroad known as Line

Code 1420, has been litigated and decided. That is no longer an issue.

14. Whether the Harsimus was ‘de facto abandoned,’ has been litigated and decided. The

STB held that the Harsimus is a line of railroad that has not been abandoned.

15. This proceeding is an ‘abandonment’ proceeding.

ARGUMENT

16. The only issues remaining before the STB are:

A. Should the STB impose extraordinary ‘Historic Preservation / Environmental’
conditions, if the STB decides to grant abandonment authority? That is the issue

currently being addressed by the STB.

B. Has Conrail presented sufficient evidence to justify granting Conrail abandonment
authority? That will be the next issue that gets decided. This issue cannot be
addressed until the ‘Historic Preservation / Environmental’ issue has concluded.
Conrail has provided more than sufficient evidence that the Harsimus was not used

for freight rail purposes for the two years prior to January 6, 2009, the date Conrail



filed its 49 CFR 1152.50 Abandonment Exemption. Pursuant to 49 CFR 1152.50,
abandonment authority must be granted if a line has not been used for freight rail
purposes for the two-year period prior to when an abandonment exemption is filed.
(The Harsimus has not been used for freight rail purposes since 1988, which is

decades more than ‘two years.”)

C. Once abandonment authority is granted (a foregone conclusion), the next issue is:
Should abandonment authority be stayed to permit the Offer of Financial Assistance
(“OFA”) procedures to be used? To answer this question, the STB has indicated that

it will require any OFA offeror to demonstrate:

a. That there is a demonstrated need / desire for freight rail service by a potential rail
shipper that currently wants freight rail service. In 2014, a potential rail shipper
named Pace Glass filed a Verified Statement stating that it desired freight rail
service in Jersey City. Pace Glass currently ships recycled glass via trucks.
Presumably, Pace Glass will still desire rail service when the OFA process begins,
which could be some considerable time in the future. (After the Historic /

Environmental process has concluded. Which could take another year or so.)

b. That providing rail service on the Harsimus is feasible. This is the tricky part.
This is extensively discussed in Riffin’s first Reply to City et al.’s Motion to
Compel. See JR-13, at 972 - 91, a copy of which is attached, and is incorporated

by reference herein as if fully reproduced herein.

c. That providing freight rail service would be profitable. It probably would be,
given the quantity of recycled glass that Pace Glass desires to ship.

d. That there is community support for freight rail service. When Jersey City was
voting on whether to approve an Ordinance permitting Jersey City to file an OFA,
of the 50 or so commenters, only one commenter objected: Counsel for the

LLCs. That demonstrates ‘community support.’
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D. And if, and only if, the OFA procedures are permitted to be used, then the STB will

address the following additional issues:

a. Are whatever entities that file an OFA, ‘financially responsible?” More on this

1ssue below.

b. If the OFA offeror(s) are unable to reach an agreement with Conrail, and if one or
more OFA offeror(s) file a Petition with the STB asking the STB to Set Terms

and Conditions, what will those terms and conditions be?

17. Riffin has detailed the issues that still need to be decided, for the only discovery that is

permitted, is discovery that addresses those issues.

CITY et al.’s ISSUES

18. City et al. list the following as issues:

A. The LLCs and Conrail attempted to / are attempting to, evade the jurisdiction of the
STB. Whether the LLCs and Conrail attempted to evade the jurisdiction of the STB,
is a long-dead issue. Since 2009, the LLCs and Conrail have made every effort to
make sure that they do not ‘evade’ the jurisdiction of the STB.

B. Are the LLCs / Conrail attempting to ‘abuse’ the STB’s processes? The only
argument made by City et al in support of this allegation, is that Conrail sold the real
property underlying the Harsimus to the LLCs without STB authority. Per Maine,
DOT — Acq. Exemption, Me. Central R. Co., 8 1.C.C. 2d 835 (1991) (“State of
Maine”), arail carrier may convey the real property underlying its ‘line of railroad,’
without STB approval, so long as the rail carrier retains a permanent easement to
provide continued rail service. This makes sense, since many lines of railroad are

over easements. Which means the rail carrier does not own the underlying real



property. It merely has the permanent right to use the real property for railroad
purposes. In this proceeding, the LLCs made no effort to acquire / and has firmly
disavowed any desire to acquire, the ‘line of railroad’ impressed upon the

Embankment Properties that the LLCs purchased. See LLCs’ Reply at 15.

C. Are the LLCs / Conrail attempting to thwart the Historic and Environmental Review
process? Not hardly. City et al. asked the STB to conduct an extraordinary Historic
and Environment Review process (to include what a future purchaser of the Line
might use the real property for once abandonment is authorized and exercised).
Having asked for this extraordinary relief, City et al. presently complains that the

review is ‘taking too long.” (“Be careful what you ask for. You might get it.”)

MATERIAL REQUESTED FROM RIFFIN

19. It should be noted that none of the City et al.’s ‘issues’ / and none of the issues still to be

addressed by the STB, even remotely relate to the material requested from Riffin:

A. Communications between Riffin and the LLCs / Conrail regarding how the LLCs
might use the real property post abandonment / any (unidentified) legal or regulatory
disputes concerning the Harsimus. As far as Riffin can discern, the only regulatory
issues remaining are: (a) Is the STB going to impose extraordinary Historic /
Environmental conditions? (b) Is the STB going to permit the OFA process to move

forward?

B. Financial Responsibility information about Riffin.

C. Copies of Riffin’s Bankruptcy orders.

20. So one may ask, what is City et al.’s real goal? To Riffin it is clear:



21. Both Jersey City and Riffin have filed Notices of Intent to File an OFA. That makes

Jersey City and Riffin competitors, if the OFA process is permitted to move forward.

22. If more than one OFA is submitted to a rail carrier, the rail carrier has the absolute right,
and sole discretion, to determine which offeror it wishes to negotiate with. If there is only one
OFA offeror, the sole offeror is pretty much guaranteed that its offer will be accepted. If there is
more than one offer on the table, then each offeror has to compete against each other. And it is
not a matter of who submits the ‘best’ bid. It is about to whom the carrier wishes to convey the

line.

23. In this proceeding, there is a Memorandum of Understanding between the LLCs and
Conrail, which basically says that Conrail is obligated to do whatever it can do, to protect and
perfect the LLCs’ title. That at least suggests to Riffin that the LLCs are likely to be consulted

by Conrail, prior to Conrail picking which OFA offeror it will negotiate with.

24. The LLCs decidedly do not like Jersey City. (After all, if the OFA process concludes,
whomever acquires the Harsimus will have the right to exclusive possession of the entirety of the
Embankment, its full width by its full length, from the center of the earth to the heavens, all for
the princely sum of Zero Dollars!) And Jersey City has made it abundantly clear that Jersey
City intends to possess the entirety of the Embankment, and intends to prohibit and bar the

LLCs from possessing, or using, any portion of the Embankment.

25. In effect, Jersey City found a perfectly legal way to acquire exclusive use and possession
of the Embankment, for Zero Dollars. That sure beats paying fair market value to acquire the
Embankment. [A nearby (500 feet distant) 1-acre parcel sold for $10 million in 2015. The
Embankment contains six acres.]

26. So Jersey City is trying to find some way to ‘knock Riffin out of the race.’

THE LLCS AND RIFFIN



27. The LLCs have made it very clear: They strongly oppose any OFA proceeding,
including a Riffin OFA [“The LLCs will not support Riffin’s OFA.” “The LLCs will not
provide any financial assistance to Riffin in connection with any OFA he may file at a future

date.”] . Replyat 19.

28. The LLCs have made it clear: The LLCs “have no agreement with Riffin.” Reply at 19.

29. There is no written agreement between the LLCs, Steve Hyman, or Victoria Hyman, and

Riffin.

30 City et al. expressly excluded from its discovery requests, any “legal pleadings filed with
the Surface Transportation Board.” Most of the e-mails between Riffin and Steve Hyman / the
LLCs, are copies of legal pleadings. Occasionally, Steve Hyman will send Riffin an interesting

article, such as a “Tubular Rail” concept.

FINANCIAL RESPONSIBILITY

31. It would appear to Riffin that City et al., by attempting to acquire a copy of Riffin’s
current financial statements, is attempting to argue that Riffin should be disqualified as an OFA

offeror, due to his lack of ‘financial responsibility.’

32. Riffin has multiple problems with this request. The firstis: The STB, in prior OFA
proceedings, has expressly held that the issue of ‘financial responsibility’ arises only after the

OFA process has begun. See, for example:

33. On page 6 of the STB’s May 22, 2015 decision, the STB stated:

“Conrail’s claim that the City Parties will be unable to submit a successful OFA may
ultimately prove correct, but the Board’s determination of whether to grant a request for
an OFA occurs after the valuation information has been provided and an OFA is filed.
Thus, the Board typically does not consider or address the factors necessary to



determine whether an OFA might be granted until the offeror receives the valuation
information in 49 C.F.R. §§ 1152.27(a) and (d) (which is in the abandoning railroad’s
possession) and files an OFA. Accordingly, we will grant the City Parties” motion to
compel Conrail to produce the valuation information described in 49 C.F.R. §§ (a), (d)
limited to the operation of and property comprising the Harsimus Branch only. ... Here,
because of the unique circumstances of this case, the Board will decide whether to make
the notice of exemption effective and will set a due date for OFAs in a future decision.”

34. In Stewartstown Railroad Company — Adverse Abandonment — In York County, PA, AB
1071, Riffin filed a motion asking the STB to determine whether Riffin would have to “submit a
more recent personal financial statement for his contemplated OFA.” In a December 12, 2012

decision denying Riffin’s motion, the STB stated:

“It would be inappropriate for the Board, in effect, to rule formally on the sufficiency of
Riffin’s evidence in the abstract, before Riffin’s OFA, if any, has been filed. The
Board notes that it is the OFA offeror’s obligation to provide accurate information
sufficient to show, when the offer is filed, that the offeror has or will have the means to
carry out its offer.”

35. Riffin will bring to the ALJ’s attention what Conrail has declared is the Net Liquidation

Value of the Harsimus Branch (See Conrail’s June 1, 2015 Valuation Information):

A. For the Metro Plaza portion (between Marin Blvd and the Light Rail. Conrail

only has a constructive easement): Valuation Info at 1: Zero Dollars
B. For the Embankment Properties (LLCs’ Properties) (Conrail only has

a constructive easement) Valuation Info at 3: Zero Dollars
C. For a 60-foot corridor from CP Waldo to the West End of the LLCs’

Properties. Valuation Info at 5.

Held in fee simple. $17, 835.82 /acre. 1.23967 Ac: $22,109.51

FRCP 34

36. 49 CFR 1114.30, and FRCP 34 are quite similar. Both state that the party upon whom
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discovery requests are propounded, has the duty to permit the individual seeking discovery, “to
inspect and copy” whatever the individual seeking discovery is permitted to ‘inspect and copy,’

where ever the documents ‘are normally kept.’

37. The discovery rules do not require Riffin to copy, reproduce, or transport to the

requestor, whatever documents are requested.

38. Riffin has offered to Charles Montange, City et al.’s counsel, the following:

If Montange comes to Baltimore, Riffin will take Montange to one of Riffin’s
Banks, where Riffin will withdraw $22,200 in cash. Riffin will further

Offer to let Montange hold, and count, the $22,200, to verify that Riffin has
$22,200 in immediately available funds, which is more than sufficient to pay the
Full Net Liquidation Value for the entirety of the Harsimus Branch.

37. Riffin will note for the ALJ that ‘financial responsibility,” is defined in 49 CFR
1152.27(c)(1)((i1))(B) as:  The offeror “has or within a reasonable time will have the financial

resources to fulfill proposed contractual obligations.”

38. At the time an OFA offer is made, the only “contractual obligation” is the obligation to
pay the Net Liquidation Value for whatever portion of a line authorized to be abandoned, the
offeror desires to purchase. Consequently, if one has $22,109.51 in available funds, (or within a

reasonable time can obtain $22,109.51), then one is, by definition, ‘financially responsible.’

COMMUNICATIONS

39. City et al. asks Riffin to produce e-mails between Riffin and the LLCs, Steve Hyman and
Victoria Hyman.

40. Riffin’s computer (and house / office) is not connected to the Internet. The nearest
Internet connection is more than 1/4 mile away. To use the Internet, Riffin must go to a library,

or to a McDonalds, which has Wi-Fi service. There, he can use his lap top computer, which is
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Wi-Fi compatible. However, Riffin’s lap-top computer is not connected to Riffin’s printer. Nor

has Riffin ever been able to figure out how to connect it to Riffin’s printer.

41. When City et al. sent Riffin a copy of City et al.’s Second Motion to Compel, Riffin went
to a library, where he signed on to his e-mail account. When Montange’s e-mail was accessed,
and an e-mail involving Dan Horgan (counsel for the LLCs), Steve Hyman and Victoria Hyman
were accessed, Riffin ‘saved’ the e-mail to a flash drive. Riffin then returned to his home,

inserted the flash drive into his computer, then attempted to open the e-mail.

42. Appended is a copy of what appeared on Riffin’s computer monitor, and what Riffin was
able to print out. As can be seen, what was printed out, is not comprehensible. Riffin deduces
that the reason for this is Yahoo (where Riffin’s e-mail account is located) has a special computer

language for e-mails. Which language cannot be read by Riffin’s computer programs.

43. Riffin sent a copy of what is appended, and the explanation noted above, to Mr.
Montange, several weeks ago. (Around July 12, 2016.) Riffin further offered, in conformity
with 49 CFR 1114.30 and FRCP 34, to let Montange come to Baltimore, and once he is in
Baltimore, to let him look at all of Riffin’s e-mails to the LLCs, or to the Hymans. So far, Mr.

Montange has not responded.

CONCLUSION

44. Riffin objects to City et al.” discovery requests on the grounds that:

A. They are overbroad;
B. They are not relevant to the issues currently before the STB;

C. The STB has already ruled that similar discovery requests will not be granted.

45. In the event that the ALJ rules that Riffin is compelled to let Mr. Montange inspect and

copy any documents in Riffin’s possession, then Riffin would ask that Mr. Montange be
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compelled to comply with the dictates of 49 CFR 1114.30 and FRCP 34, to wit: That Riffin
only be required to produce, for inspection and copying, the documents Riffin is compelled to
produce, such inspection and copying to occur where the documents are normally kept, to wit:

In Baltimore.

46. And for such other and further relief as would be appropriate.

Respectfully,

James Riffin

P. O. Box 4044
Timonium, MD 21094
(443) 414-6210

CERTIFICATE OF SERVICE

I hereby certify that on or before the 28" Day of July, 2016, a copy of the foregoing Reply
to City et al.’s Motion to Compel, was served on all of the parties in this proceeding, either via e-
mail, or via U.S. Postal Service, postage prepaid.

James Riffin
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Before the JR-13
Surface Transportation Board

STB DOCKET NO. AB-167 (Sub-No. 1189X)

CONSOLIDATED RAIL CORPORATION - ABANDONMENT EXEMPTION -
IN HUDSON COUNTY, NJ

STB DOCKET NO. AB-55 (Sub-No. 686X)

CSX TRANSPORTATION, INC. — DISCONTINUANCE OF SERVICE EXEMPTION -
IN HUDSON COUNTY, NJ

STB DOCKET NO. AB-290 (Sub-No. 306X)

NORFOLK SOUTHERN RAILWAY COMPANY - DISCONTINUANCE OF SERVICE
EXEMPTION — IN HUDSON COUNTY, NJ

JAMES RIFFIN’S REPLY TO THE CITY’S, ET. AL’S
MAY 2,2016 MOTION TO COMPEL RIFFIN TO RESPOND TO
THE CITY’S, ET. AL.’S MARCH 28, 2016 DISCOVERY REQUEST

1. Comes now James Riffin, who herewith files his Reply to the Motion to Compel that was
filed by Charles Montange, counsel for the City of Jersey City, the Rails to Trails Conservancy,
and the Pennsylvaia Railroad Harsimus Stem Embankment Preservation Coalition (collectively

“Montange”), and in reply states:

2. Riffin incorporates by reference herein, his arguments in his May 3, 2016 Motion to Strike

Montange’s Motion to Compel.



3. In a decision served on May 22, 2015, at p. 8, the Surface Transportation Board (“STB”)

admonished the parties in this proceeding:

“The Board recognizes the lengthy history of this proceeding and the complex and
controversial issues that have been presented. That is why the Board is permitting a
reasonable amount of discovery in this proceeding, notwithstanding the normal practice
of limiting discovery in abandonment proceedings. We note, however, that the record
has become voluminous and, in our opinion, needlessly so. Although the Board
cannot limit the filings submitted by the parties in the future, we expect the parties to
exercise sound judgment when weighing the need for future motions or objections.”
Bold added.

4. In the May 22, 2015 decision, at p. 4, the STB also stated the rules regarding discovery in

an abandonment proceeding (which this is):

“In Board proceedings, parties generally are entitled to discovery “regarding any
matter, not privileged, which is relevant to the subject matter involved in a
proceeding.” 49 C.F.R. §1114.21(a)(1). Further, it “is not grounds for objection that the
information sought will be inadmissible as evidence if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.” Id., §
1114.21(a)(2). However, discovery is typically disfavored in abandonment cases.
Thus, parties seeking discovery in abandonments must demonstrate relevance and
need. Cent. R.R. of Ind. — Aban. Exemption — in Dearborn, Decatur, Franklin, Ripley, &
Shelby Cntys., Ind. (Dearborn). AB 459 (Sub. No. 2X) (STB served Apr. 1, 1998.)”
Bold added.

5. In this proceeding, “the subject matter involved in a proceeding” is:

A. Should Conrail be authorized to abandon its Harsimus Branch?

B. Did Conrail or the LLCs “intend[] to avoid the requirements of section 306108 of the
NHPA.” November 2, 2015 decision at 5.

C. Should the Offer of Financial Assistance (“OFA”) process be permitted to move

forward?



6. As for the first issue (should abandonment be authorized), there is a consensus that
Conrail should be granted authority to abandon the Harsimus Branch. [Conrail has established
the criteria in 49 CFR 1152.50. (There has been no traffic on the Line for the 2-year period prior
to 2009, when Conrail filed its Notice of Exemption (“NOE”).]

7. While Montange has argued that Conrail and the LLCs intended to avoid the requirements
of section 306108 of the NHPA, to date, the STB has not ruled on this issue.

8. In the May 22, 2015 decision, at p. 6, the STB did rule that the valuation information
specified in 49 CFR 1152.27(a) and (d), must be provided. Conrail dutifully provided, and filed

with the STB, valuation information on June 1, 2015.

9. As for permitting the OFA process to move forward, the STB, at p. 6 of its May 22, 2015

decision, stated:

“Conrail’s claim that the City Parties will be unable to submit a successful OFA may
ultimately prove correct, but the Board’s determination of whether to grant a request for
an OFA occurs after the valuation information has been provided and an OFA is filed.
Thus, the Board typically does not consider or address the factors necessary to
determine whether an OFA might be granted until the offeror receives the valuation
information in 49 C.F.R. §§ 1152.27(a) and (d) (which is in the abandoning railroad’s
possession) and files an OFA. Accordingly, we will grant the City Parties’ motion to
compel Conrail to produce the valuation information described in 49 C.F.R. §§ (a), (d)
limited to the operation of and property comprising the Harsimus Branch only. ... Here,
because of the unique circumstances of this case, the Board will decide whether to make
the notice of exemption effective and will set a due date for OFAs in a future decision.”

10. In Stewartstown Railroad Company — Adverse Abandonment — In York County, PA, AB
1071, Riffin filed a motion asking the STB to determine whether Riffin would have to “submit a
more recent personal financial statement for his contemplated OFA.” In a December 12, 2012

decision denying Riffin’s motion, the STB stated:

“It would be inappropriate for the Board, in effect, to rule formally on the sufficiency of
Riffin’s evidence in the abstract, before Riffin’s OFA, if any, has been filed. The

3



Board notes that it is the OFA offeror’s obligation to provide accurate information
sufficient to show, when the offer is filed, that the offeror has or will have the means to
carry out its offer.”

11. Presently, this proceeding is in a ‘holding pattern.” The next thing that has to occur, is a
public meeting, whereat interested person may submit comments concerning the reach of the
NHPA: Does the STB have the authority to impose conditions that would condition how a

former railroad property may be used after abandonment?

12. Rumor has it, that such a public meeting is not likely to be scheduled anytime soon. The
STB did not get all of the funds that it last requested from Congress. Consequently, the STB

must ‘find’ sufficient funds to pay the expenses of such a public meeting.

13. Proceedings, such as this Motion to Compel proceeding, consume what limited resources
the STB has available. Which is why the STB admonished the parties to limit their filings in this

proceeding.

14. Which brings Riffin to his first comment in reply:

Montange’s Motion to Compel was totally unnecessary.

15. Montange acknowledged, at p. 5 of his Motion to Compel:

“There are no current filing deadlines set.”

16. The only ‘deadlines,’ are those arbitrarily created by, and made by, Mr. Montange. It
would appear that Mr. Montange scheduled his yearly trek to Europe for the month of May. Just
why he wanted a response from Riffin just a few days before he decided to take a month’s
vacation, is unexplained, and perplexing. Did he intend to mull over Riffin’s response while
trekking in Europe? I would expect one to concentrate on the sights in Europe, while in Europe,

as opposed to thinking about Riffin while vacationing in Europe.
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17. Montange e-mailed his discovery request to Riffin on March 28, 2016. Montange also
sent a hard copy to Riffin via first class mail, which arrived April 2, 2016. Montange quite
arbitrarily picked April 19, 2016, as the date by which he wanted a response. (He probably
picked that date for the sole reason that he knew that he was scheduled to leave for his yearly
European trek on May 3, 2016.) On March 30, 2016, Riffin acknowledged receipt of
Montange’s discovery request. Riffin cautioned Montange that Daniel Horgan, counsel for the
LLCs (“Horgan”), could seek similar discovery from Montange, if Montange persisted with his
discovery request. Riffin further indicated that he would formally reply by Montange’s April 19,
2016 date. Riffin totally forgot about Montange’s discovery request. (Such is what happens
when one gets past 70, and Riffin is past 70.)

18. On April 20, 2016, Montange sent Riffin an e-mail, trying to remind Riffin that Riffin’s
response was due on April 19, 2016. On April 26, Montange sent Riffin another e-mail, trying
to remind Riffin that Riffin’s response was overdue. Riffin actually saw these two e-mails on
April 28, 2016. (Eric Strohmeyer telephoned Riffin on April 28, 2016, and told Riffin that
Montange was getting agitated since Montange had not received Riffin’s response. That was

when Riffin remembered about Montange’s discovery request.)

19. Riffin has told the world, in multiple filings, that Riffin does not have internet service at
his residence, and that Riffin only looks at his e-mail if someone telephones Riffin and tells
Riffin that he needs to look at his e-mail. (Riffin does not have, nor does he ever want to have, a
‘Smart Phone,” which is capable of sending and receiving e-mail, or a telephone which is capable

of ‘texting,” or engaging in any other form of ‘social media.”)

20. On Thursday, April 28, 2016, at 2:11 pm EDT, Riffin e-mailed Montange. Riffin
thanked Montange for reminding him about Montange’s discovery request, and indicated that

Riffin would try to respond by Friday, April 29, 2016.

21. Riffin typed his discovery request. After finishing his response, Riffin remembered that
Montange had complained to the STB about Riffin e-mailing Riffin’s pleadings to Montange.



See Montange’s September 14, 2015 Motion to Strike at pp. 2-3, where Montange stated:

“City et al have never consented to email service on City et al by Riffin or any
other party to this proceeding. To the contrary, City et al have requested service
of paper copies.” Bold aded.

22. Having remembered how adamant Montange was about getting paper copies via first
class mail, Riffin placed his response into an envelope, put postage on the envelope, and then, as

promised, placed, on Friday night, April 29, 2016, the envelope into a mail box.

23. On the following Monday, May 2, 2016, at about 4 pm, Riffin had occasion to visit a
local library. While there, he took the time to look at his e-mail. He noted that he had an e-mail
from Mr. Strohmeyer, which had an attachment. The attachment was a copy of Mr. Strohmeyer’s
pleading supporting Montange’s Motion to Compel. There was no e-mail copy of Montange’s
Motion to Compel. Montange’s Motion to Compel was not posted on the STB’s web site. So
Riffin called Mr. Strohmeyer, and asked Mr. Strohmeyer to read to Riffin, Montange’s Motion to
Compel, which he did.

24. Since Riffin in fact mailed his response on April 29, 2016 (when he placed his envelope
addressed to Montange into a USPS mail box), the very same day that he said he would send it,

there is no basis whatsoever for Montange’s May 2, 2016 Motion to Compel.

25. Had Mr. Montange not been compulsive, and had he waited a few more hours before he
filed his Motion to Compel, he would have realized that Riffin’s response was already enroute.
(Actually, Riffin believes that Mr. Montange had actual knowledge that Riffin’s response was
enroute: Riffin spoke with Mr. Strohmeyer on Wednesday, April 27, 2016, at 5:08 pm, and told
Mr. Strohmeyer that Riffin would be sending his response to Montange on Friday, April 29,
2016.)

26. More importantly, had Mr. Montange simply picked up his telephone and called
Riffin, anytime before he filed his Motion to Compel, he would have learned that Riffin’s



response was enroute.

27. But, it would appear to Riffin, that Mr. Montange was ‘hell-bent” (Informal.
Stubbornly or recklessly determined), on filing his Motion to Compel. Perhaps hoping that the
STB would grant the remedy that he actually desires: Barring Riffin from participating in the

OFA process, if and when it ever occurs.

28. Riffin’s theory regarding Mr. Montange’s real motivation in filing his Motion to Compel,
is supported by what appears to have transpired a week or so before the Motion to Compel was
filed: It appears that Mr. Montange actually wrote his Motion to Compel a week or so before he
actually filed it. Riffin deduces this since Eric Strtohmeyer filed a pleading supporting Mr.
Montange’s Motion to Compel, which was docketed on the STB’s web site several hours before
Mr. Montange’ Motion to Compel was docketed. And since it would be difficult to write a
pleading supporting a Motion to Compel without first actually reading the Motion to Compel, it
would appear that Mr. Montange’s Motion to Compel was actually written a week before it was

filed (so that Mr. Strohmeyer had sufficient time to receive, read, then write his response).

29. The Motion to Compel asks the STB to compel Riffin to respond. Riffin responded
BEFORE the Motion to Compel was even filed. The requested ‘remedy’ (compel Riffin to
respond), is no longer a remedy that the STB can provide. In a court, that would be automatic
grounds to dismiss a complaint. It likewise should be automatic grounds to dismiss Montange’s

Motion to Compel.

30. If Montange feels that Riffin’s response was not to Montange’s satisfaction, then
Montange could, if he so desired, file a new Motion to Compel, detailing precisely why he is
entitled to more information than Riffin has provided. However, Riffin would suggest that
before Montange does file another Motion to Compel, he should review what discovery was
granted, and more importantly, what discovery was not granted, in the STB’s May 22, 2015

decision, to wit:



Not granted:

Documents regarding transactions between Conrail and the LLCs.
Conrail’s policies regarding its real estate policies.
The names and addresses of Conrail’s Board of Directors.
All documents relating to the potential sale of the Harsimus for non-railroad uses.
All persons advising or recommending actions Conrail or the LL.Cs should take.
All documents relating to the rail regulatory status, historic nature, or sale of the Harsimus

All documents showing Conrail’s compliance with / objection to NJ’s 1* right of refusal.

T o0mmo 0w >

Documents regarding ownership of the LLCs.

—

Documents relating to agreements to toll any statute of limitations defenses.

=

Documents relating to the potential sale of any interests in the Embankment properties.
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Documents sufficient to identify the names of persons advising Conrail, the LLCs, or
Steve Hyman, regarding the Sale of the Harsimus.
Documents relating to the demolition of the Embankment properties.
. Documents relating to offers to donate Embankment fill or stones.

Documents relating to any Joint Development agreements.

©c z g r

All communications between CNJ Rail / Eric Strohmeyer and the LLCs, or their

agents.

~

All communications between Chicago Title and the LLCs.

Q. Documents relating to any potential claims by the LLCs against Conrail or attorneys.

31. Montange’s Request No. 1 asks for copies of all communications received by Riffin
from the LLCs, or their owners / agents. Montange’s Request No. 2 asks for copies of all
communications sent by Riffin to the LLCs, or their owners / agents. This request is quite
similar to requests E, N and O in paragraph 30, above, which requests were denied by the STB
as being overly broad, and not having any relevance to issues in this proceeding. Since similar
requests were already denied, Montange should either refrain from seeking these requests, or
come up with a really detailed, highly persuasive argument why he needs this information to

address the issues presently being considered by the STB in this proceeding.



32. Montange’s Request No. 3 asks for financial responsibility information from Riffin. As
the STB made it clear in the May 22, 2015 decision, at p. 6, see § 9 above, and in the
Stewartstown case, see § 10 above, financial responsibility questions / concerns only become
germane AFTER an OFA has been filed. Since no OFA has been filed to date, and since the

OFA process has been stayed until the Historic Preservation process has been completed,

“It would be inappropriate for the Board, in effect, to rule formally on the sufficiency of
Riffin’s evidence in the abstract, before Riffin’s OFA, if any, has been filed.”
Stewartstown, op. cit.

33. Assuggested in 31 above, Montange should consider withdrawing this request. No

amount of argument or persuasion is likely to convince the STB to not follow its precedent.

34. Montange’s Request No. 4, asks for copies of Riffin’s bankruptcy filings. For the same
reason stated in 4 32 above, this information is not germane at this time, and for the same reason
stated in 9 33 above, Montange should consider withdrawing this request. In addition, per 49
CFR 1114.24, Riffin argues that since these bankruptcy filings are public records, Montange is

obligated to obtain whatever documents he desires from the bankruptcy court.

RIFFIN’S REPLY TO OTHER COMMENTS MADE BY MONTANGE

35. In his Motion to Compel, Montange made a number of other comments, which Riffin

will now address.

CONFIDENTIAL INFORMATION

36. Some time ago, Pace Glass executed a Verified Statement wherein Pace Glass indicated
that it desired rail service in Jersey City. The Pace Glass Verified Statement was submitted to
the STB under seal. A protective order was issued. Horgan attempted to lift the protective order.
The STB held that the name of the shipper, and the quantity of material the shipper desired to

ship, were ‘confidential,” and should not / could not be disclosed, or used, in any other



proceedings, unless submitted under seal.

37. Riffin participated in Norfolk Southern’s (“NS”’) FD 35873 proceeding. (NS sought,
and received, authority to acquire 282 miles of Delaware and Hudson line.) Riffin filed, in the
Third Circuit, a Petition for Review of the STB’s FD 35873 decision. The STB challenged
Riffin’s right to file his Petition for Review in the Third Circuit. The STB argued that Riffin had

no ‘business interests’ in the Third Circuit.

38. Riffin responded, by detailing his ‘business interests’ in New Jersey and in Pennsylvania.

In his pleading, Riffin discussed Pace Glass’ desire for freight rail service.

39. Riffin attempted to submit his pleading ‘under seal.” His pleading was clearly marked:

“Confidential.” Riffin asked for a protective order, to keep his pleading ‘sealed.’

40. On February 4, 2016, the Third Circuit issued its Order, wherein it:

A. Transferred Riffin’s Petition for Review to the D.C. Circuit; and

B. Denied Riffin’s request for a protective order, holding that the information in Riffin’s

confidential pleading, did not meet the criteria for ‘confidential’ material.

41. On Tuesday, March 29, 2016, at 12:22 pm (a bit past noon), Riffin filed a Petition for
Writ of Certiorari in the Supreme Court, asking the Supreme Court to review the Third Circuit’s
order transferring Riffin’s Petition for Review to the D.C. Circuit. Riffin’s Petition was

docketed on March 30, 2016.

42. Included in the Appendix of Riffin’s Petition for Certiorari, was a copy of Riffin’s
Confidential Third Circuit pleading.

43. Riffin sent a courtesy copy of his Petition for Certiorari to Charles Montange.
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44. Charles Montange photocopied several pages from Riffin’s Petition for Certiorari, then

appended those pages to his Motion to Compel.

45. Charles Montange attempted to redact Pace Glass’ name from what he submitted.

46. Charles Montange missed one: In paragraph 12, on p. 77 of Riffin’s Petition for

Certiorari.

47. Riffin argues: The Third Circuit ruled that the name of the shipper, Pace Glass, was
not confidential information. That ruling trumps the STB’s ruling that the name of the shipper,

was confidential information.

48. There is a doctrine called the “law of the case.” That doctrine states that if a court rules
on an issue which was not raised as an issue, and which no party asked the court to address, that

ruling will apply if the non-issue issue becomes an issue at a later time.

49. So while no one has asked a U.S. Circuit Court of Appeals to address the issue of
whether Pace Glass’ name should have been kept confidential, the Third Circuit has addressed

the issue, and issued its ruling on this issue: Pace Glass’ name is not ‘confidential.’

50. And then Charles Montange discloses Pace Glass’ name in a very public pleading placed
on the STB’s web site.

51. Up until the time Charles Montange put Pace Glass’ name on the STB’s web site, it was
highly unlikely that anyone would have known that Pace Glass was the putative shipper. (Other
than those who have a copy of the Pace Glass Verified Statement. Riffin knows about Pace
Glass, for Riffin actually met with officials of Pace Glass regarding their desire for freight rail

service.)
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52. The other thing that Montange attempted to redact, was the Net Liquidation Value
ascribed to the fee simple real property underlying the Harsimus Branch that Conrail still retains.
Conrail, in a June 1, 2015 filing, disclosed that the average price for the real property that it held
in fee, was a bit less than $18,000 an acre, ($17,835.82), see p. 5, that the minimum amount of
fee simple real property that would need to be conveyed in an OFA proceeding would be 1.24
acres, see p. 5, that the total net liquidation value of that portion of Conrail’s fee simple real
property that was subject to the OFA process, was $22,109.51, and that the Net Liquidation

Value for the easement impressed on the Embankment Properties, was Zero Dollars. See p. 5.

53. The Net Liquidation Value information is decidedly not confidential. (Nor should it be.)

BARRING RIFFIN FROM THE OFA PROCESS

54. Montange’s real goal appears to be to bar Riffin from participating in the OFA process.
The obvious reason for such a desire, is to eliminate the ‘competition.” If more than one OFA is
filed, Conrail, at its sole option and discretion, may decide with whom it will negotiate. See 49
U.S.C. 10904 (f)(3) and see 49 CFR 1152.27 (1 [L])(1). Only if Conrail does not reach an
agreement with the first offeror, is the second offeror afforded an opportunity to negotiate an
OFA with Conrail. See 49 CFR 1152.27 (1 [L])(2)(1). And since the Memorandum of
Understanding between the LLCs and Conrail states that Conrail must do whatever it can to
perfect the LLCs’ title, it would be expected that Conrail will negotiate with whichever OFA
offeror that the LLCs demand that Conrail negotiate with. Since it presently is unknown if more
than one OFA will be filed, or if any will be filed for that matter, which OFA offeror the LLCs
will prefer (if there are more than one), is presently unknown. However, Montange and Riffin
have made it very clear that both plan to file an OFA. And given the animosity between the
LLCs and Montange, one would not expect the LLCs to ask Conrail to pick Jersey City’s OFA,
as opposed to Riffin’s OFA. So it is very understandable why Montange would like to eliminate
Riffin from the running. And eliminating Riffin from the running appears to be the only way that

Jersey City’s OFA offer is likely to be accepted.
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55. Sort of like picking the president / supreme leader of North Korea, Syria or Egypt. You
get a choice of one. [Sort of like picking what color you wanted your Ford Model A to be: You
had a choice of Black or Black.]

EVADING THE OFA PROCESS / THE STB’S JURISDICTION

56. Montange argues that he needs the requested information in order to ‘prove’ that Conrail

/ the LLCs are attempting to evade (A) the STB’s jurisdiction and (B) the OFA process.

57. The STB’s jurisdiction was questioned. It was held that the Harsimus branch, and in
particular, the right-of-way over the Embankment Properties, was conveyed to Conrail as a line

of railroad (as Line Code 1420). That issue has been decided, and is no longer an issue:

“Both the Board and the courts have already found that the Harsimus Branch is a rail
line subject to the Board’s abandonment authority, so the issue as to the status of the
relevant property has been addressed and resolved. ... Accordingly, the requests do not
seek information that is relevant to this ongoing proceeding, and will therefore be
denied.” May 22, 2015 at 6.

58. ‘Evading’ the OFA process is fairly easy to do. [And is quite lawful / and fairly
commonly done. See for example AB 167 (Sub. No. 1190X), also a Jersey City abandonment
proceeding.] Conrail and the LLCs could have asked the STB to exempt this proceeding from
the OFA process. They chose not to.

59. What is interesting to Riffin, is the 1190X right-of-way is a far more ideal location to
provide freight rail service. If Jersey City truly wanted to provide freight rail service, why did it
not try to obtain the 1190X site, like Riffin did? While Jersey City, to date, has not disclosed
from whom it “continues to receive inquiry from shippers in this regard,” Motion to Compel at
p. 6, rumor has it that the presently unknown other shippers are aggregate companies located in
Jersey City. The same shippers that expressed a strong interest in getting rail service at the

1190X site.
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Deprive the public of meaningful comment under section 106 of the NHPA

60. Montange argues that the information he requests from Riffin will somehow help prevent
the public from being deprived ‘“of meaningful comment under section 106 of the NHPA.” Just
how the information requested from Riffin will help prevent the public from being deprived “of
meaningful comment under section 106 of the NHPA,” is unexplained. Since this proceeding
has been stayed for the sole purpose of providing the public with “meaningful comment under
section 106 of the NHPA,” Riffin argues that the information requested from Riffin cannot
possibly be used to ensure that the public is provided with “meaningful comment under section

106 of the NHPA,”

ANTICIPATORY DEMOLITION OF THE EMBANKMENT PROPERTIES

61. Montange further argued that Riffin’s information is needed to prevent “anticipatory
demolition of the Embankment Properties.” Motion to Compel at 4. To Riffin’s knowledge, no
one is presently attempting to demolish any of the Embankment Properties. Certainly not Riffin.
So if no one is actually trying to demolish the Embankment Properties, how could Riffin’s

information even remotely prevent a ‘none event,” from becoming an ‘event?’

ABUSING THE AGENCY’S PROCESSES

62. Montange further argues that Riffin’s information “is germane to ... efforts by the LLCs
and / or Conrail [via] ... coordination between Riffin, the LLCs and / or Conrail to ... abuse the

2

agency’s processes.” Motion to Compel at 4.

63. Boy, is that ever a stretch! To date, there has been no “coordination” between Riffin and
either Conrail or the LLCs. Just the opposite. Conrail and the LLCs have publicly stated in
filings before the STB, that they are in no wise ‘working with,” or in agreement with, anything

that Riffin has postulated.
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64. However, the comment does raise the issue of whether Montange is attempting to
“abuse the agency’s processes.” When this litigation first began, in 2006, Jersey City made it
known that it desired to acquire the Embankment Properties for “park™ and “trail” purposes. A

possible commuter rail extension was also postulated. Nothing was said about freight rail uses.

65. Jersey City obtained $7 million via a bond sale. The bond prospectus said the money
would be used to ‘acquire park / green space.” No mention was made in the bond prospectus that

the money might be used to pay for the cost of “freight rail infrastructure.”

66. The issue of whether it is appropriate / lawful, to use the bond proceeds to acquire the
Embankment Properties / pay for proposed freight rail infrastructure, is currently before a
Hudson County, NJ court. As is the issue of whether the bond proceeds can be lawfully used to

pay Charles Montange’s legal fees.

67. 49 CFR 1152.27(c)(1)(i1)(B) states that “governmental entities will be presumed to be
financially responsible.” However, in a decision served on April 8, 2011, in Indiana
Southwestern Railway Co. — Abandonment Exemption — In Posey and Vanderburgh Counties,
IND, AB 1065X, the STB held that the presumption of financial responsibility may be rebutted.
Ultimately, because Poseyville did not “possess in its accounts sufficient discretionary funds to
purchase the Lines at the price published in the town’s OFA,” the STB held that Poseyville was
not ‘financially responsible.” Bold added.

68. So the question comes down to this: Does Jersey City, [or Riffin], “possess in its
accounts sufficient discretionary funds to purchase the Lines at the price published in the town’s

OFA?”

69. Since Conrail has stipulated to the STB that the minimum purchase price for that portion
of the Harsimus Branch that lies between MP 0.0 (Chestnut Street) and MP 0.89 (West side of
Marin Blvd) [the only portion of the Harsimus Branch that Jersey City has indicated that it

desires to acquire] is $22,109.51, see pp. 3 and 5 of Conrail’s June 1, 2015 Valuation filing, no
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one should even remotely attempt to question whether Jersey City or Riffin could pay the
minimum purchase price for acquiring that portion of the Harsimus that lies between MP 0.0 and
MP 0.89. [Or even to the West side of the Hudson Bergen Light Rail Line, the point to which
Riffin desires to acquire, since Conrail has stipulated that the Net Liquidation Value for the
Easement between the West side of Marin Blvd and the West side of the Hudson Bergen Light
Rail Line, is Zero Dollars.] [Riffin avers that he has more than $23,000 in instantly available
funds. And if Charles Montange desires to actually see the money, if he comes to Baltimore,
Riffin will show him the money.] Jersey City probably has more than $23,000 in its ‘petty

funds’ account.

70. The answer to the question in 9 68 depends on the answer to three additional questions:

A. Does ‘financial responsibility” include the cost “to arrange for operations for a period

of two years?”
B. How extensive must the “operations for a period of two years” actually be? Some
operations over a portion of the line acquired? Operations over the entirety of the

line acquired?

C. Can Jersey City use its ‘bond’ money to pay for the cost of providing freight rail

infrastructure?

FINANCIAL RESPONSIBILITY

71. Riffin argues:

A. 49 U.S.C. 10904 does not define the phrase “financially responsible person.”

B. 49 CFR 1152.27 (¢)(1)(11)(B) defines the phrase “financially responsible person” to be:
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“(B) Demonstrate that the offeror is financially responsible, that is, that it has or
within a reasonable time will have the financial resources to fulfill proposed
contractual obligations;

C. 49 U.S.C. 10907 defines the phrase “financially responsible person” to be:

“(1) 1s capable of paying the constitutional minimum value of the railroad line
proposed to be acquired; and

(2) is able to assure that adequate transportation will be provided over such line for a
period of not less than 3 years.” Bold added.

D. Under Chevron, an agency may interpret an ambiguous statute, i.e. provide more
detail, providing the additional detail is reasonable. Since 49 U.S.C. 10904 is
ambiguous (while 49 U.S.C. 10907 is not ambiguous), the STB is permitted to further
define the phrase “financially responsible person,” which the STB did when it
promulgated 49 CFR 1152.27(c)(1)(i1)(B). Unfortunately, the definition in the
regulations is still somewhat ambiguous. For many years, the STB held that at the
time an OFA is made, the only ‘proposed contractual obligation” was the offeror’s
contractual offer to purchase the line for its Constitutional minimum value. And then
Mr. Kemp tried to acquire a short segment of UP line. To prevent that, in the decision
denying Mr. Kemp’s OFA, the STB added an additional requirement: Sufficient

funds to operate the line for two years.

Riffin has several problems with the ‘operate for two years’ condition:

a. At the time an OFA is filed, the only ‘contract’ that exists, and the only

“proposed contractual obligations,” is the one to purchase the line.

b. In a proceeding such as this one, all of the track infrastructure was removed
many decades ago. Riffin argues that it would be unreasonable, and in
violation of one’s Constitutional Right to Equal Protection of the Law, to
require an OFA offeror to put all of the missing track infrastructure back in

place, within two years, particularly since the existing carrier would only be
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required to put any of the track infrastructure back in place, only if a
‘reasonable demand for service’ was presented to Conrail. And in this
proceeding, no ‘reasonable demand for service’ has been presented, to date.
[Riffin argues that a “Verified Statement’ from a potential shipper, which only
states that the potential shipper ‘desires’ rail service, as opposed to
committing to ship X number of rail cars per year, for a specified number of
years, at a determined rail rate, to determined destination points, is decidedly

not a ‘reasonable demand for service.’]

c. In this proceeding, Conrail (unlawfully) removed the switch which connected
the Harsimus Branch to the National Rail System, some time after notices of
intent to file an OFA were filed. ‘Financial Responsibility’ is determined
before a Petition to Set Terms and Conditions is filed. Until the STB sets
Terms and Conditions, and imposes upon Conrail a condition to reinstall the
turnout that it unlawfully removed after the OFA process had started, Conrail
is under no obligation to reinstall the turnout. And until that turnout is
reinstalled, operations on the Harsimus cannot commence. And Conrail
could, if it so desired, wait several years before it ‘got around to’ reinstalling a
turnout. So, unless and until the STB imposes a condition upon Conrail to
reinstall a turnout that will reconnect the Harsimus to the National Rail
System, the OFA offeror has no means to compel Conrail to reinstall a turnout
connecting the Harsimus to the National Rail System. And without the means
to compel Conrail to reinstall a turnout, there is no way that an OFA offeror
can ensure that rail operations could in fact commence within two years.
Consequently, at the time ‘financial responsibility’ is determined, there is
no way that an OFA offeror can warrant that operations will commence within
two years. And no amount of funds can remedy that impairment. Only
Conrail and the STB have the means to remedy that obstacle. And offering a
‘bribe’ to either Conrail or to the STB, to speed the process up, is decidely
unlawfulful.
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e. A basic tenet of statutory interpretation is: If Congress uses phraseology in
one portion of a statute, but does not use similar phraseology in a different
portion of a statute, the courts have held that Congress deliberately intended
for the portion of a statute without the phraseology, not to be subject to the
omitted phraseology. And any attempt by an agency to make both sections of
the statute subject to the same, or similar, phraseology, will be rejected by a

court.

f. A basic tenet of the Administrative Procedure Act, is that all ‘rules’ must first
be subjected to public comments. Prior to 49 CFR 1152.27 (c)(1)(i1)(B)
being promulgated, it was subjected to public comment. Adding a
requirement for actual operation for at least two years, is a significant change
in the rule. Riffin would argue, such a significant change is not permitted

without additional formal rule making.

g. The issue of whether ‘operation for two years’ is a lawful additional condition,
to date, has not been addressed by a U.S. Court of Appeals. Kemp did not
appeal his adverse decision. Riffin tried, but the challenged decision was
summarily affirmed before briefs were even filed. See AB 167 (Sub. No.
1191X). (Philadelphia, 2 miles of line). Riffin is waiting for another

opportunity to raise this issue in a U.S. Court of Appeals.

h. 10904 and 10907 begin from two entirely different beginning points: In a
10904 proceeding, the carrier desires to abandon a line segment. In a 10907
proceeding, the carrier does not desire to abandon a line segment. (The
carrier is strongly resisting divestiture of its right to operate the line segment.)
To justify taking a line from a carrier that does not want to abandon its line,

Congress added the additional “operate for three years” condition.
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i. Ina 10904 proceeding, the line segment typically is in really poor condition.
When the ‘2-years out of service’ exemption is used, there are no existing
shippers. (In this proceeding, all of the track infrastructure was removed
decades ago.) Since in a 10904 proceeding a considerable amount of track
work frequently is required, operation of the line as soon as the transfer of
operating rights has concluded, may well be impossible. And since there are
no existing shippers, no shipper is likely to be leveling a ‘reasonable demand
for service.” And even if a demand for service is being leveled, that demand
for service likely would not be construed as being a ‘reasonable’ demand for
service. (‘Reasonable’ being defined as sufficient demand to warrant / justify
the expense of providing the service / putting the track infrastructure back on
the ground.) . Remember, a carrier has the right to remove its track
infrastructure without receiving any authorization. Such removal is subject to
the caveat that in the event a ‘reasonable demand for service’ is leveled, the
carrier would have to put track infrastructure back into place. Since putting
track infrastructure back into place could easily take more than two years, and
since a carrier would not be held to be in violation of its common carrier
obligation to provide ‘service upon reasonable demand,’ if it began the
process of putting its track infrastructure back into place within a reasonable
time after a ‘reasonable demand for service’ had been leveled, requiring an
OFA offeror to do more than an existing carrier is obligated to do, would
likely be held to be a violation of the Constitutional requirement for Equal
Protection of the Law. That is a significant numbers of reasons why requiring
an OFA offeror to have sufficient financial resources to operate a line for two
years, is not likely to withstand judicial scrutiny. (Or to even be prudent or a

reasonable supplemental requirement.)

j. In a 10907 proceeding, the line segment is in active use, and has active shippers
(who are complaining about poor service). There already is an existing
