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June 24, 2014 

Cynthia T. Brown 

Chief, Section of Administration 

Office of Proceedings 

Surface Transportation Board 

395 E Street, S.W. 

Washington, DC 20024 

Re: Wichita Terminal Association, BNSF Railway Company & Union Pacific 

Railroad Company (the “WTA”) – Petition for Declaratory Order 

Finance Docket No. 35765 – Supplementation of Evidence 

Dear Ms. Brown: 

As stated by the WTA in its June 4, 2014 letter, please find enclosed a transcript 

of the May 15, 2009 hearing before Kansas District Court Judge Timothy Henderson 

regarding the WTA’s Motion for Relief From Judgment or Order Under K.S.A. § 60-

260(b).  Production of the enclosed transcript provides the Board with a “complete set of 

trial and hearing transcripts, journal entries, and oral or written orders and decisions by 

the Kansas District and Appellate courts dated after the February 20, 2007 bench trial on 

the first remand” as required by the Board’s May 20, 2014 Decision. 

 

Please contact me if you have any questions or need further information.  Thank 

you for your attention to this matter. 

 

Very truly yours, 

 

LATHROP & GAGE LLP 

/s/ K. Paul Day 

K. Paul Day 

KPD/wa 
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cc: Wyatt A. Hoch, Charles R. Curran, James Oliver 
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 1 1 1 1                             IN THE EIGHTEENTH JUDICIAL DISTRICT       IN THE EIGHTEENTH JUDICIAL DISTRICT       IN THE EIGHTEENTH JUDICIAL DISTRICT       IN THE EIGHTEENTH JUDICIAL DISTRICT       
DISTRICT COURT, SEDGWICK COUNTY, KANSAS DISTRICT COURT, SEDGWICK COUNTY, KANSAS DISTRICT COURT, SEDGWICK COUNTY, KANSAS DISTRICT COURT, SEDGWICK COUNTY, KANSAS 

 2 2 2 2 CIVIL DEPARTMENT CIVIL DEPARTMENT CIVIL DEPARTMENT CIVIL DEPARTMENT 
    

 3 3 3 3     
    

 4 4 4 4 WICHITA TERMINAL WICHITA TERMINAL WICHITA TERMINAL WICHITA TERMINAL           )          )          )          )    
ASSOCIATION, et al.,ASSOCIATION, et al.,ASSOCIATION, et al.,ASSOCIATION, et al.,                            ))))    

 5 5 5 5                                                                                                             ) ) ) ) 
                                                    PlaintiffPlaintiffPlaintiffPlaintiffssss,,,,            ) ) ) ) 

 6 6 6 6                                                                                                             ) ) ) ) 
          VS.          VS.          VS.          VS.                                                        ))))    CASE NO. CASE NO. CASE NO. CASE NO. 02 CR 3688  02 CR 3688  02 CR 3688  02 CR 3688      

 7 7 7 7                                                                                                             ) ) ) ) 
F.Y.G. INVESTMENTS, INC., F.Y.G. INVESTMENTS, INC., F.Y.G. INVESTMENTS, INC., F.Y.G. INVESTMENTS, INC.,  ) ) ) )    

 8 8 8 8 et al.et al.et al.et al.,                    ,                    ,                    ,                    ))))    
                                                                                                            ) ) ) ) 

 9 9 9 9               Defendant              Defendant              Defendant              Defendantssss....        ))))                                                                                                                
                                                                                                            ))))    

10101010     
                                                                                                    

11111111 TRANSCRIPT OFTRANSCRIPT OFTRANSCRIPT OFTRANSCRIPT OF    MOTION HEARINGMOTION HEARINGMOTION HEARINGMOTION HEARING    

12121212 PROCEEDINGS had before the Honorable PROCEEDINGS had before the Honorable PROCEEDINGS had before the Honorable PROCEEDINGS had before the Honorable TIMOTHYTIMOTHYTIMOTHYTIMOTHY

13131313 HENDERSON, HENDERSON, HENDERSON, HENDERSON, Judge of Division Judge of Division Judge of Division Judge of Division 24 24 24 24 of the Districtof the Districtof the Districtof the District

14141414 Court of Sedgwick County, Kansas, at Wichita,Court of Sedgwick County, Kansas, at Wichita,Court of Sedgwick County, Kansas, at Wichita,Court of Sedgwick County, Kansas, at Wichita,

15151515 Kansas, on the Kansas, on the Kansas, on the Kansas, on the 6TH 6TH 6TH 6TH day of day of day of day of MAY, 2009.MAY, 2009.MAY, 2009.MAY, 2009.

16161616                         

17171717                 APPEARANCES:APPEARANCES:APPEARANCES:APPEARANCES:            

18181818 TheTheTheThe Plaintiff Plaintiff Plaintiff Plaintiff appeared by and through appeared by and through appeared by and through appeared by and through    PaulPaulPaulPaul

19191919 Day, Day, Day, Day, Attorney at Law, Attorney at Law, Attorney at Law, Attorney at Law, 2345 Grand 2345 Grand 2345 Grand 2345 Grand Blvd., KansasBlvd., KansasBlvd., KansasBlvd., Kansas

20202020 CityCityCityCity, Kansas , Kansas , Kansas , Kansas 64108.64108.64108.64108.

21212121 The Defendant The Defendant The Defendant The Defendant appeared by and throughappeared by and throughappeared by and throughappeared by and through    WyattWyattWyattWyatt

22222222 Hoch, Hoch, Hoch, Hoch, Attorney at LawAttorney at LawAttorney at LawAttorney at Law, , , , 1551 North Waterfront1551 North Waterfront1551 North Waterfront1551 North Waterfront

23232323 Parkway, #100, Parkway, #100, Parkway, #100, Parkway, #100, Wichita, Kansas Wichita, Kansas Wichita, Kansas Wichita, Kansas 67206.67206.67206.67206.

24242424

25252525
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 1 1 1 1 THE COURT:THE COURT:THE COURT:THE COURT:        TheTheTheThe Court calls  Court calls  Court calls  Court calls thethethethe case of case of case of case of

 2 2 2 2 Wichita TerminalWichita TerminalWichita TerminalWichita Terminal    Association versus FYGAssociation versus FYGAssociation versus FYGAssociation versus FYG

 3 3 3 3 InvestmentInvestmentInvestmentInvestmentssss, , , , et alet alet alet al....    

 4 4 4 4 CounselCounselCounselCounsel, , , , please state your appearancesplease state your appearancesplease state your appearancesplease state your appearances....

 5 5 5 5 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Paul Day on behalf ofPaul Day on behalf ofPaul Day on behalf ofPaul Day on behalf of

 6 6 6 6 plaintiffplaintiffplaintiffplaintiff, Wichita Terminal Association,, Wichita Terminal Association,, Wichita Terminal Association,, Wichita Terminal Association,

 7 7 7 7 Burlington, Northern, Santa Fe, and Union PacificBurlington, Northern, Santa Fe, and Union PacificBurlington, Northern, Santa Fe, and Union PacificBurlington, Northern, Santa Fe, and Union Pacific

 8 8 8 8 Railroad Company, Railroad Company, Railroad Company, Railroad Company, JudgeJudgeJudgeJudge....

 9 9 9 9 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        And Wyatt HochAnd Wyatt HochAnd Wyatt HochAnd Wyatt Hoch, , , , FoulstonFoulstonFoulstonFoulston

10101010 SiefkinSiefkinSiefkinSiefkin, , , , on behalf of FYGon behalf of FYGon behalf of FYGon behalf of FYG    and Treatco and Treatco and Treatco and Treatco Inc.  Inc.  Inc.  Inc.  WithWithWithWith

11111111 me me me me isisisis FYG president FYG president FYG president FYG president, , , , Margo Collins.Margo Collins.Margo Collins.Margo Collins.

12121212 THE COURT:THE COURT:THE COURT:THE COURT:        Before we Before we Before we Before we beginbeginbeginbegin on  on  on  on ourourourour    twotwotwotwo

13131313 motionmotionmotionmotionssss, let, let, let, let me  me  me  me see if I see if I see if I see if I amamamam    understandingunderstandingunderstandingunderstanding    whatwhatwhatwhat

14141414 thethethethe Court  Court  Court  Court isisisis dealing with  dealing with  dealing with  dealing with herehereherehere today. today. today. today.

15151515 And I also want to make a record of aAnd I also want to make a record of aAnd I also want to make a record of aAnd I also want to make a record of a

16161616 conversation I had with Judge Lahey to make sureconversation I had with Judge Lahey to make sureconversation I had with Judge Lahey to make sureconversation I had with Judge Lahey to make sure

17171717 there is a record of thatthere is a record of thatthere is a record of thatthere is a record of that, , , , asasasas    wellwellwellwell....

18181818 First of allFirst of allFirst of allFirst of all, , , , it's my understandingit's my understandingit's my understandingit's my understanding, , , , tryingtryingtryingtrying

19191919 my best to use all my best to use all my best to use all my best to use all of of of of my abilitmy abilitmy abilitmy abilitiesiesiesies to read as to read as to read as to read as

20202020 quickly as I can, that this was litigationquickly as I can, that this was litigationquickly as I can, that this was litigationquickly as I can, that this was litigation

21212121 brought by brought by brought by brought by thethethethe plaintiff plaintiff plaintiff plaintiffssss.  And.  And.  And.  And, , , , in thatin thatin thatin that

22222222 litigationlitigationlitigationlitigation, , , , there was a counterclaim there was a counterclaim there was a counterclaim there was a counterclaim bybybyby    thethethethe

23232323 defendantdefendantdefendantdefendant.  And that was granted regarding an.  And that was granted regarding an.  And that was granted regarding an.  And that was granted regarding an

24242424 easementeasementeasementeasement.  .  .  .  And that a decision was made byAnd that a decision was made byAnd that a decision was made byAnd that a decision was made by

25252525 JudgeJudgeJudgeJudge    Bribiesca that went up Bribiesca that went up Bribiesca that went up Bribiesca that went up totototo    thethethethe Court of Court of Court of Court of
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 1 1 1 1 AppealsAppealsAppealsAppeals.  .  .  .  ThatThatThatThat    thethethethe Court of Appeals Court of Appeals Court of Appeals Court of Appeals, , , , in partin partin partin part,,,,

 2 2 2 2 reversed Judge Bribiesca, ordered him to makereversed Judge Bribiesca, ordered him to makereversed Judge Bribiesca, ordered him to makereversed Judge Bribiesca, ordered him to make

 3 3 3 3 findings regarding findings regarding findings regarding findings regarding thethethethe street street street street, , , , whether it waswhether it waswhether it waswhether it was

 4 4 4 4 public or privatepublic or privatepublic or privatepublic or private, , , , andandandand certain other certain other certain other certain other

 5 5 5 5 requirementrequirementrequirementrequirementssss.  He is made that decision.  He is made that decision.  He is made that decision.  He is made that decision.  .  .  .  ThatThatThatThat

 6 6 6 6 was done last August.  And that decision was done last August.  And that decision was done last August.  And that decision was done last August.  And that decision isisisis why why why why

 7 7 7 7 we are here today we are here today we are here today we are here today withwithwithwith    thethethethe Plaintiff Plaintiff Plaintiff Plaintiffssss' motion for' motion for' motion for' motion for

 8 8 8 8 ReliefReliefReliefRelief from Judgment and the Defendant from Judgment and the Defendant from Judgment and the Defendant from Judgment and the Defendantssss'''' motion motion motion motion

 9 9 9 9 for contempt for contempt for contempt for contempt andandandand show cause. show cause. show cause. show cause.  That  That  That  That    isisisis a highly a highly a highly a highly,,,,

10101010 highly summarized series of highly summarized series of highly summarized series of highly summarized series of transactionstransactionstransactionstransactions that that that that

11111111 have gone back to a 2002 case.have gone back to a 2002 case.have gone back to a 2002 case.have gone back to a 2002 case.

12121212 AmAmAmAm I accurate in my summary I accurate in my summary I accurate in my summary I accurate in my summary?  Am I ?  Am I ?  Am I ?  Am I missingmissingmissingmissing

13131313 somethingsomethingsomethingsomething in my in my in my in my desire to be as quick  desire to be as quick  desire to be as quick  desire to be as quick as I can toas I can toas I can toas I can to

14141414 get to you and not have you sit get to you and not have you sit get to you and not have you sit get to you and not have you sit herehereherehere all morning all morning all morning all morning

15151515 whilewhilewhilewhile    I'mI'mI'mI'm trying to get up to speed trying to get up to speed trying to get up to speed trying to get up to speed????

16161616 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        JudgeJudgeJudgeJudge, , , , I'mI'mI'mI'm somewhat  somewhat  somewhat  somewhat newnewnewnew to to to to

17171717 thisthisthisthis, , , , asasasas    wellwellwellwell.  And.  And.  And.  And these folks consider these folks consider these folks consider these folks consider, , , , IIII

18181818 believebelievebelievebelieve, , , , that Summary Judgment at the that Summary Judgment at the that Summary Judgment at the that Summary Judgment at the TrialTrialTrialTrial    CourtCourtCourtCourt

19191919 level was granted in favor level was granted in favor level was granted in favor level was granted in favor ofofofof    thethethethe Plaintiffs in Plaintiffs in Plaintiffs in Plaintiffs in

20202020 this case.  this case.  this case.  this case.  ItItItIt went  went  went  went totototo    thethethethe Court of Appeals and Court of Appeals and Court of Appeals and Court of Appeals and

21212121 was reversedwas reversedwas reversedwas reversed.  .  .  .  I think you had I think you had I think you had I think you had itititit    thethethethe other  other  other  other waywaywayway

22222222 when you gave when you gave when you gave when you gave youryouryouryour small synopsis small synopsis small synopsis small synopsis....

23232323 THE COURT:THE COURT:THE COURT:THE COURT:        Mr. Mr. Mr. Mr. Hoch, Hoch, Hoch, Hoch, would you agreewould you agreewould you agreewould you agree

24242424 with that statementwith that statementwith that statementwith that statement????

25252525 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        IIII    willwillwillwill agree agree agree agree.  .  .  .  That's myThat's myThat's myThat's my
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 1 1 1 1 understanding understanding understanding understanding ofofofof    thethethethe record record record record.  .  .  .  TheTheTheThe only other only other only other only other

 2 2 2 2 thingthingthingthing.  .  .  .  We're We're We're We're herehereherehere    todaytodaytodaytoday    inininin    thethethethe context of a context of a context of a context of a

 3 3 3 3 finalfinalfinalfinal non non non non----appealed judgment and permanentappealed judgment and permanentappealed judgment and permanentappealed judgment and permanent

 4 4 4 4 injunctioninjunctioninjunctioninjunction....

 5 5 5 5 THE COURT:THE COURT:THE COURT:THE COURT:        I understand thatI understand thatI understand thatI understand that.  .  .  .  IIII    gotgotgotgot

 6 6 6 6 that partthat partthat partthat part, , , , asasasas    wellwellwellwell....

 7 7 7 7 And just so we're clearAnd just so we're clearAnd just so we're clearAnd just so we're clear, , , , you you you you probablyprobablyprobablyprobably

 8 8 8 8 already know this, and already know this, and already know this, and already know this, and maymaymaymay    notnotnotnot frankly care, but frankly care, but frankly care, but frankly care, but

 9 9 9 9 I want there to be a record thatI want there to be a record thatI want there to be a record thatI want there to be a record that --  --  --  -- I'mI'mI'mI'm sure sure sure sure

10101010 counsel can appreciatecounsel can appreciatecounsel can appreciatecounsel can appreciate, , , , oneoneoneone, , , , JudgeJudgeJudgeJudgessss    are are are are also veryalso veryalso veryalso very

11111111 hesitant about reviewing, reconsidering, anotherhesitant about reviewing, reconsidering, anotherhesitant about reviewing, reconsidering, anotherhesitant about reviewing, reconsidering, another

12121212 District Court JudgeDistrict Court JudgeDistrict Court JudgeDistrict Court Judge, , , , because because because because I'mI'mI'mI'm not the not the not the not the

13131313 appellate judge for Judge Bribiesca.appellate judge for Judge Bribiesca.appellate judge for Judge Bribiesca.appellate judge for Judge Bribiesca.

14141414 WithWithWithWith    hishishishis years of experience years of experience years of experience years of experience, , , , if anybodyif anybodyif anybodyif anybody

15151515 should be should be should be should be thethethethe appellant  appellant  appellant  appellant ofofofof    thethethethe other other other other, , , , it would beit would beit would beit would be

16161616 him him him him overoveroverover me me me me, , , , but we are bothbut we are bothbut we are bothbut we are both, , , , of courseof courseof courseof course, , , , DistrictDistrictDistrictDistrict

17171717 Court JudgeCourt JudgeCourt JudgeCourt Judgessss.  .  .  .  

18181818 And I did speak with Judge LaheyAnd I did speak with Judge LaheyAnd I did speak with Judge LaheyAnd I did speak with Judge Lahey, , , , thethethethe

19191919 presiding judge for civilpresiding judge for civilpresiding judge for civilpresiding judge for civil, , , , just a few momentjust a few momentjust a few momentjust a few momentssss

20202020 ago.  And he has ago.  And he has ago.  And he has ago.  And he has sssspoke to Judge Bribiesca to poke to Judge Bribiesca to poke to Judge Bribiesca to poke to Judge Bribiesca to seeseeseesee

21212121 if he wishes to if he wishes to if he wishes to if he wishes to hearhearhearhear these motion these motion these motion these motionssss    herehereherehere today. today. today. today.

22222222 Judge Bribiesca Judge Bribiesca Judge Bribiesca Judge Bribiesca isisisis    nownownownow    assignedassignedassignedassigned    totototo    thethethethe criminal criminal criminal criminal

23232323 departmentdepartmentdepartmentdepartment.  And Judge Lahey informed me that.  And Judge Lahey informed me that.  And Judge Lahey informed me that.  And Judge Lahey informed me that

24242424 Judge Bribiesca has been spoken to.  And I don'tJudge Bribiesca has been spoken to.  And I don'tJudge Bribiesca has been spoken to.  And I don'tJudge Bribiesca has been spoken to.  And I don't

25252525 know if this was with pleasure or regret, but know if this was with pleasure or regret, but know if this was with pleasure or regret, but know if this was with pleasure or regret, but hehehehe
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 1 1 1 1 isisisis washing his hands  washing his hands  washing his hands  washing his hands ofofofof    thethethethe case. case. case. case.

 2 2 2 2 And And And And itititit drop drop drop dropssss    ininininto my lapto my lapto my lapto my lap.  .  .  .  And And And And I'mI'mI'mI'm glad to glad to glad to glad to

 3 3 3 3 take take take take itititit, , , , and and and and IIII    willwillwillwill give all part give all part give all part give all partiesiesiesies all  all  all  all the the the the duedueduedue

 4 4 4 4 process that they are entitled to.  But I wantedprocess that they are entitled to.  But I wantedprocess that they are entitled to.  But I wantedprocess that they are entitled to.  But I wanted

 5 5 5 5 to explain to explain to explain to explain to theto theto theto the nonlawyers  nonlawyers  nonlawyers  nonlawyers inininin    thethethethe room room room room, , , , this isthis isthis isthis is

 6 6 6 6 why why why why it'sit'sit'sit's coming before me today and  coming before me today and  coming before me today and  coming before me today and not not not not JudgeJudgeJudgeJudge

 7 7 7 7 Bribiesca.  Different judgeBribiesca.  Different judgeBribiesca.  Different judgeBribiesca.  Different judgessss    inininin    thethethethe Eighteenth Eighteenth Eighteenth Eighteenth

 8 8 8 8 Judicial District get Judicial District get Judicial District get Judicial District get assignedassignedassignedassigned to different to different to different to different

 9 9 9 9 departmentsdepartmentsdepartmentsdepartments    every year.  We do rotationsevery year.  We do rotationsevery year.  We do rotationsevery year.  We do rotations....

10101010 With that explanationWith that explanationWith that explanationWith that explanation, , , , is there anyis there anyis there anyis there any

11111111 agreement upon agreement upon agreement upon agreement upon the the the the partpartpartpartiesiesiesies which motion should be which motion should be which motion should be which motion should be

12121212 heard firstheard firstheard firstheard first?  ?  ?  ?  It would seem to meIt would seem to meIt would seem to meIt would seem to me, , , , logicallylogicallylogicallylogically, , , , thethethethe

13131313 request for Relief of Judgment would make request for Relief of Judgment would make request for Relief of Judgment would make request for Relief of Judgment would make moremoremoremore

14141414 sensesensesensesense to  to  to  to hearhearhearhear first.  Because if I granted that, first.  Because if I granted that, first.  Because if I granted that, first.  Because if I granted that,

15151515 that somewhat has an impact whether they are inthat somewhat has an impact whether they are inthat somewhat has an impact whether they are inthat somewhat has an impact whether they are in

16161616 contempt.  contempt.  contempt.  contempt.  AmAmAmAm I  I  I  I missingmissingmissingmissing something something something something, , , , or would weor would weor would weor would we

17171717 agree that would be agree that would be agree that would be agree that would be thethethethe most logical  most logical  most logical  most logical waywaywayway to to to to

18181818 proceedproceedproceedproceed????

19191919 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        I think that's appropriateI think that's appropriateI think that's appropriateI think that's appropriate,,,,

20202020 JudgeJudgeJudgeJudge....

21212121 THE COURT:THE COURT:THE COURT:THE COURT:        Let's Let's Let's Let's dodododo    itititit that  that  that  that waywaywayway then. then. then. then.

22222222 Let's do that.Let's do that.Let's do that.Let's do that.

23232323 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        I I I I supposesupposesupposesuppose I'll try not  I'll try not  I'll try not  I'll try not totototo

24242424 stray into stray into stray into stray into mymymymy argument argument argument argumentssss on  on  on  on theirtheirtheirtheir motion at this motion at this motion at this motion at this

25252525 pointpointpointpoint....
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 1 1 1 1 THE COURT:THE COURT:THE COURT:THE COURT:        WellWellWellWell, , , , understanding thatunderstanding thatunderstanding thatunderstanding that

 2 2 2 2 I've tried to, this I've tried to, this I've tried to, this I've tried to, this 30303030 to 45 minute to 45 minute to 45 minute to 45 minutessss    containingcontainingcontainingcontaining

 3 3 3 3 sevensevensevenseven year's worth of litigation, non year's worth of litigation, non year's worth of litigation, non year's worth of litigation, non----strastrastrastraying ying ying ying isisisis

 4 4 4 4 very helpful very helpful very helpful very helpful totototo    thethethethe court. court. court. court.

 5 5 5 5 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Then Then Then Then IIII    willwillwillwill try to be as try to be as try to be as try to be as

 6 6 6 6 brief as brief as brief as brief as possiblepossiblepossiblepossible, , , , because this is notbecause this is notbecause this is notbecause this is not --  --  --  -- thisthisthisthis

 7 7 7 7 part of this dispute is not complicated.part of this dispute is not complicated.part of this dispute is not complicated.part of this dispute is not complicated.

 8 8 8 8 THE COURT:THE COURT:THE COURT:THE COURT:        I'mI'mI'mI'm grateful grateful grateful grateful....

 9 9 9 9 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Your HonorYour HonorYour HonorYour Honor, , , , thethethethe prior order prior order prior order prior order

10101010 entered in August of 2008 by Judge Bribiesca madeentered in August of 2008 by Judge Bribiesca madeentered in August of 2008 by Judge Bribiesca madeentered in August of 2008 by Judge Bribiesca made

11111111 certain findings of fact certain findings of fact certain findings of fact certain findings of fact andandandand conclusion conclusion conclusion conclusionssss of  of  of  of lawlawlawlaw,,,,

12121212 and ordered and ordered and ordered and ordered thethethethe Wichita Terminal Association, as Wichita Terminal Association, as Wichita Terminal Association, as Wichita Terminal Association, as

13131313 well as the defendantwell as the defendantwell as the defendantwell as the defendantssss, to engage in certain, to engage in certain, to engage in certain, to engage in certain

14141414 thingsthingsthingsthings, , , , and and and and forforforfor    thethethethe railroad railroad railroad railroadssss to do certain to do certain to do certain to do certain

15151515 thingsthingsthingsthings....

16161616 TheTheTheThe part of that  part of that  part of that  part of that orderorderorderorder    thatthatthatthat    isisisis at issue at issue at issue at issue,,,,

17171717 under Plaintiffunder Plaintiffunder Plaintiffunder Plaintiffssss' Motion for ' Motion for ' Motion for ' Motion for ReliefReliefReliefRelief from Judgment from Judgment from Judgment from Judgment

18181818 under K.S.A. 60-260 under K.S.A. 60-260 under K.S.A. 60-260 under K.S.A. 60-260 ((((BBBB)))), has to do with what, has to do with what, has to do with what, has to do with what

19191919 Judge Bribiesca ordered Judge Bribiesca ordered Judge Bribiesca ordered Judge Bribiesca ordered thethethethe railroad railroad railroad railroadssss to do with to do with to do with to do with

20202020 respect to respect to respect to respect to thethethethe permanent railroad crossing permanent railroad crossing permanent railroad crossing permanent railroad crossing

21212121 protectionprotectionprotectionprotection that was being ordered installed at that was being ordered installed at that was being ordered installed at that was being ordered installed at

22222222 the crossingthe crossingthe crossingthe crossing, , , , wherever wherever wherever wherever thethethethe crossing happened to crossing happened to crossing happened to crossing happened to

23232323 be located.be located.be located.be located.

24242424 And And And And I'mI'mI'mI'm sure there will be  sure there will be  sure there will be  sure there will be moremoremoremore discussion discussion discussion discussion

25252525 about this about this about this about this so so so so you can get a little bit up toyou can get a little bit up toyou can get a little bit up toyou can get a little bit up to
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 1 1 1 1 speed speed speed speed onononon    thethethethe fact fact fact factssss.  But that's essentially.  But that's essentially.  But that's essentially.  But that's essentially, , , , in ain ain ain a

 2 2 2 2 nutshellnutshellnutshellnutshell, , , , thethethethe part  part  part  part ofofofof    thethethethe order  order  order  order thatthatthatthat    isisisis at issue at issue at issue at issue

 3 3 3 3 under under under under ourourourour motion. motion. motion. motion.

 4 4 4 4 That That That That orderorderorderorder instructed  instructed  instructed  instructed thethethethe Plaintiff Plaintiff Plaintiff Plaintiffssss to to to to

 5 5 5 5 install permanent railroad crossing install permanent railroad crossing install permanent railroad crossing install permanent railroad crossing protectionprotectionprotectionprotection in in in in

 6 6 6 6 compliance with compliance with compliance with compliance with FederalFederalFederalFederal Railroad Administration Railroad Administration Railroad Administration Railroad Administration

 7 7 7 7 RequirementRequirementRequirementRequirementssss.  .  .  .  That's in journal entryThat's in journal entryThat's in journal entryThat's in journal entry, , , , at pageat pageat pageat page

 8 8 8 8 4444....

 9 9 9 9 THE COURT:THE COURT:THE COURT:THE COURT:        AndAndAndAnd, , , , in reading that,in reading that,in reading that,in reading that,

10101010 essentially, boiling essentially, boiling essentially, boiling essentially, boiling itititit down down down down, , , , againagainagainagain, , , , you'reyou'reyou'reyou're

11111111 saying there are no such saying there are no such saying there are no such saying there are no such thingthingthingthing????

12121212 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Yes, Your HonorYes, Your HonorYes, Your HonorYes, Your Honor, , , , theretheretherethere    are noare noare noare no

13131313 such such such such thingsthingsthingsthings....

14141414 THE COURT:THE COURT:THE COURT:THE COURT:        Is this a matter ofIs this a matter ofIs this a matter ofIs this a matter of

15151515 semanticsemanticsemanticsemanticssss    andandandand they used  they used  they used  they used thethethethe wrong word wrong word wrong word wrong word, , , , or theor theor theor the

16161616 wrong agencywrong agencywrong agencywrong agency, , , , or the wrong regulationsor the wrong regulationsor the wrong regulationsor the wrong regulations?  ?  ?  ?  To yourTo yourTo yourTo your

17171717 knowledgeknowledgeknowledgeknowledge, , , , are there any sort of National are there any sort of National are there any sort of National are there any sort of National FederalFederalFederalFederal

18181818 Guidelines that say -- You would Guidelines that say -- You would Guidelines that say -- You would Guidelines that say -- You would thinkthinkthinkthink --  --  --  -- IIII

19191919 shouldn't make commentaryshouldn't make commentaryshouldn't make commentaryshouldn't make commentary.  .  .  .  TheTheTheThe    FederalFederalFederalFederal

20202020 GovernmentGovernmentGovernmentGovernment is not known for  is not known for  is not known for  is not known for itsitsitsits lack of lack of lack of lack of

21212121 regulating regulating regulating regulating thingsthingsthingsthings, , , , sosososo, , , , if that's such a wordif that's such a wordif that's such a wordif that's such a word -- -- -- --

22222222 is there anything out there that regulateis there anything out there that regulateis there anything out there that regulateis there anything out there that regulatessss    how how how how aaaa

23232323 crossing crossing crossing crossing isisisis built built built built????

24242424 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        There isThere isThere isThere is, , , , JudgeJudgeJudgeJudge, , , , and I didand I didand I didand I did

25252525 addressaddressaddressaddress that in  that in  that in  that in ourourourour briefing. briefing. briefing. briefing.
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 1 1 1 1 I don't think it's a matter of semanticI don't think it's a matter of semanticI don't think it's a matter of semanticI don't think it's a matter of semanticssss.  I.  I.  I.  I

 2 2 2 2 think that think that think that think that it'sit'sit'sit's, , , , just as just as just as just as thethethethe practical  practical  practical  practical andandandand

 3 3 3 3 factual matter, factual matter, factual matter, factual matter, thethethethe Plaintiffs  Plaintiffs  Plaintiffs  Plaintiffs cannotcannotcannotcannot comply with comply with comply with comply with

 4 4 4 4 the the the the requirementrequirementrequirementrequirementssss or regulations or standards that or regulations or standards that or regulations or standards that or regulations or standards that

 5 5 5 5 do not existdo not existdo not existdo not exist.  .  .  .  TheTheTheThe standards that do exist, which standards that do exist, which standards that do exist, which standards that do exist, which

 6 6 6 6 have been adopted in Kansas by statute, are foundhave been adopted in Kansas by statute, are foundhave been adopted in Kansas by statute, are foundhave been adopted in Kansas by statute, are found

 7 7 7 7 within within within within thethethethe manual on Uniform Traffic Control manual on Uniform Traffic Control manual on Uniform Traffic Control manual on Uniform Traffic Control

 8 8 8 8 DeviceDeviceDeviceDevice....

 9 9 9 9 THE COURT:THE COURT:THE COURT:THE COURT:        Let me write that down.Let me write that down.Let me write that down.Let me write that down.

10101010 OkayOkayOkayOkay.  .  .  .  Is that Is that Is that Is that FederalFederalFederalFederal or is that State or is that State or is that State or is that State????

11111111 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        WellWellWellWell, , , , it is a publicationit is a publicationit is a publicationit is a publication

12121212 that was ordered to be produced by that was ordered to be produced by that was ordered to be produced by that was ordered to be produced by thethethethe    FederalFederalFederalFederal

13131313 Highway Administration, not the Highway Administration, not the Highway Administration, not the Highway Administration, not the FederalFederalFederalFederal Railroad Railroad Railroad Railroad

14141414 Administration.Administration.Administration.Administration.

15151515 NowNowNowNow, so, so, so, so -- -- -- --

16161616 THE COURT:THE COURT:THE COURT:THE COURT:        That makeThat makeThat makeThat makessss    sensesensesensesense because because because because

17171717 this is this is this is this is thethethethe intersection of a railroad  intersection of a railroad  intersection of a railroad  intersection of a railroad withwithwithwith    thethethethe

18181818 public roadpublic roadpublic roadpublic road....

19191919 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        ExactlyExactlyExactlyExactly, , , , JudgeJudgeJudgeJudge....

20202020 THE COURT:THE COURT:THE COURT:THE COURT:        Okay.Okay.Okay.Okay.

21212121 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        So there are State So there are State So there are State So there are State andandandand

22222222 FederalFederalFederalFederal requirement requirement requirement requirementssss and standards that would and standards that would and standards that would and standards that would

23232323 apply to a public railroad crossing.  Of courseapply to a public railroad crossing.  Of courseapply to a public railroad crossing.  Of courseapply to a public railroad crossing.  Of course,,,,

24242424 those are not FRA requirementthose are not FRA requirementthose are not FRA requirementthose are not FRA requirementssss, those are, those are, those are, those are

25252525 pursuant to State statutepursuant to State statutepursuant to State statutepursuant to State statute.  .  .  .  Or if we want to lookOr if we want to lookOr if we want to lookOr if we want to look
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 1 1 1 1 at the at the at the at the FederalFederalFederalFederalssss, FHWA , FHWA , FHWA , FHWA safety safety safety safety standardsstandardsstandardsstandards, , , , I thinkI thinkI thinkI think

 2 2 2 2 thethethethe    FederalFederalFederalFederal statute would restrict  statute would restrict  statute would restrict  statute would restrict thethethethe

 3 3 3 3 application application application application ofofofof    thethethethe MUTCD  MUTCD  MUTCD  MUTCD fromfromfromfrom crossing  crossing  crossing  crossing wherewherewherewhere

 4 4 4 4 FederalFederalFederalFederal funding was involved.  That's set  funding was involved.  That's set  funding was involved.  That's set  funding was involved.  That's set forthforthforthforth

 5 5 5 5 in in in in ourourourour briefing. briefing. briefing. briefing.

 6 6 6 6 SoSoSoSo, , , , with regard to a with regard to a with regard to a with regard to a FederalFederalFederalFederal standards standards standards standards

 7 7 7 7 applying to this particular crossing, I don'tapplying to this particular crossing, I don'tapplying to this particular crossing, I don'tapplying to this particular crossing, I don't

 8 8 8 8 believe there is believe there is believe there is believe there is oneoneoneone.  But .  But .  But .  But thethethethe MUTCD would come MUTCD would come MUTCD would come MUTCD would come

 9 9 9 9 in under in under in under in under thethethethe State statute in Kansas adopting State statute in Kansas adopting State statute in Kansas adopting State statute in Kansas adopting

10101010 that requirement.that requirement.that requirement.that requirement.

11111111 THE COURT:THE COURT:THE COURT:THE COURT:        Do we not comply Do we not comply Do we not comply Do we not comply withwithwithwith    thethethethe

12121212 spirit and intent of Judge Bribiescaspirit and intent of Judge Bribiescaspirit and intent of Judge Bribiescaspirit and intent of Judge Bribiesca's's's's order to order to order to order to

13131313 simplsimplsimplsimplyyyy modif modif modif modifyyyy that or  that or  that or  that or addaddaddadd and/or grant  and/or grant  and/or grant  and/or grant youryouryouryour

14141414 motionmotionmotionmotion, , , , andandandand limit  limit  limit  limit itititit to complying with these to complying with these to complying with these to complying with these

15151515 standardsstandardsstandardsstandards????

16161616 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Judge, I think Judge, I think Judge, I think Judge, I think thatthatthatthat    isisisis

17171717 correct in the correct in the correct in the correct in the waywaywayway    thatthatthatthat    youyouyouyou phrased  phrased  phrased  phrased itititit.  I think.  I think.  I think.  I think

18181818 there are significant factual problems with thisthere are significant factual problems with thisthere are significant factual problems with thisthere are significant factual problems with this

19191919 particular location in complying with particular location in complying with particular location in complying with particular location in complying with thosethosethosethose

20202020 standards.standards.standards.standards.

21212121 TheTheTheThe situation  situation  situation  situation herehereherehere is that that WTA,  is that that WTA,  is that that WTA,  is that that WTA, thethethethe

22222222 Wichita Terminal Association trackWichita Terminal Association trackWichita Terminal Association trackWichita Terminal Association trackssss, which are, which are, which are, which are

23232323 thethethethe track track track trackssss at issue, are a set of interchanged at issue, are a set of interchanged at issue, are a set of interchanged at issue, are a set of interchanged

24242424 trackstrackstrackstracks, , , , which are which are which are which are doubledoubledoubledouble track track track trackssss, , , , that come that come that come that come overoveroverover

25252525 thethethethe Burlington  Burlington  Burlington  Burlington on theon theon theon the Santa Fe mainline.  For Santa Fe mainline.  For Santa Fe mainline.  For Santa Fe mainline.  For
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 1 1 1 1 whatever reason, apparently pursuant to awhatever reason, apparently pursuant to awhatever reason, apparently pursuant to awhatever reason, apparently pursuant to a

 2 2 2 2 ordinance in Wichitaordinance in Wichitaordinance in Wichitaordinance in Wichita, , , , that was put that was put that was put that was put onononon    thethethethe book book book bookssss

 3 3 3 3 around around around around thethethethe turn  turn  turn  turn ofofofof    thethethethe century century century century, , , , in 1914, 1907in 1914, 1907in 1914, 1907in 1914, 1907,,,,

 4 4 4 4 those trackthose trackthose trackthose trackssss essentially  essentially  essentially  essentially runrunrunrun down  down  down  down thethethethe street street street street's's's's

 5 5 5 5 right-of-way of 25right-of-way of 25right-of-way of 25right-of-way of 25thththth Street.  So Street.  So Street.  So Street.  So, , , , to complyto complyto complyto comply

 6 6 6 6 withwithwithwith    thethethethe MUTCD MUTCD MUTCD MUTCD, , , , if we were just to modify thisif we were just to modify thisif we were just to modify thisif we were just to modify this

 7 7 7 7 order andorder andorder andorder and say say say say, , , , railroadrailroadrailroadrailroad, , , , go put this go put this go put this go put this inininin

 8 8 8 8 compliance compliance compliance compliance withwithwithwith    thethethethe MUTCD MUTCD MUTCD MUTCD, , , , thatthatthatthat    isisisis very difficult very difficult very difficult very difficult

 9 9 9 9 to doto doto doto do.  .  .  .  Because Because Because Because thethethethe result result result resultssss in signal posts or in signal posts or in signal posts or in signal posts or

10101010 crossbuck warning sign postscrossbuck warning sign postscrossbuck warning sign postscrossbuck warning sign posts, , , , if we comply if we comply if we comply if we comply withwithwithwith

11111111 thethethethe applicable standard applicable standard applicable standard applicable standards -- s -- s -- s -- and I can putand I can putand I can putand I can put

12121212 witnesswitnesswitnesswitnesseseseses on today about this on today about this on today about this on today about this --  --  --  -- if that standardif that standardif that standardif that standard

13131313 isisisis complied with, that signal post complied with, that signal post complied with, that signal post complied with, that signal post    or thator thator thator that

14141414 crossbuck postcrossbuck postcrossbuck postcrossbuck post    isisisis in the street in the street in the street in the street's's's's right right right right-of--of--of--of-way.way.way.way.

15151515 It'sIt'sIt'sIt's    inininin    thethethethe lane of travel  lane of travel  lane of travel  lane of travel ofofofof    thethethethe right-of-way. right-of-way. right-of-way. right-of-way.

16161616 And And And And thethethethe ordinance that created all of this, ordinance that created all of this, ordinance that created all of this, ordinance that created all of this,

17171717 from around from around from around from around thethethethe turn of the century, does turn of the century, does turn of the century, does turn of the century, does

18181818 specifically say that this has to be done safelyspecifically say that this has to be done safelyspecifically say that this has to be done safelyspecifically say that this has to be done safely,,,,

19191919 that these crossings have to be put in safely.that these crossings have to be put in safely.that these crossings have to be put in safely.that these crossings have to be put in safely.

20202020 And I think there is a factual issue And I think there is a factual issue And I think there is a factual issue And I think there is a factual issue herehereherehere as to as to as to as to

21212121 whether that's whether that's whether that's whether that's possiblepossiblepossiblepossible at this particular at this particular at this particular at this particular

22222222 location.  It is very uniquelocation.  It is very uniquelocation.  It is very uniquelocation.  It is very unique....

23232323 THE COURT:THE COURT:THE COURT:THE COURT:        Why wasWhy wasWhy wasWhy wasn't n't n't n't Judge BribiescaJudge BribiescaJudge BribiescaJudge Bribiesca

24242424 made aware of this dilemma at this hearingmade aware of this dilemma at this hearingmade aware of this dilemma at this hearingmade aware of this dilemma at this hearing????

25252525 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        I cannot address thatI cannot address thatI cannot address thatI cannot address that, , , , JudgeJudgeJudgeJudge,,,,
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 1 1 1 1 I was not at that hearing.  I wasn't counsel atI was not at that hearing.  I wasn't counsel atI was not at that hearing.  I wasn't counsel atI was not at that hearing.  I wasn't counsel at

 2 2 2 2 that timethat timethat timethat time....

 3 3 3 3 THE COURT:THE COURT:THE COURT:THE COURT:        Are there transcriptAre there transcriptAre there transcriptAre there transcriptssss of of of of

 4 4 4 4 that hearingthat hearingthat hearingthat hearing????

 5 5 5 5 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        They'reThey'reThey'reThey're available available available available, , , , andandandand I do I do I do I do

 6 6 6 6 not recall if that issue was actually discussed.not recall if that issue was actually discussed.not recall if that issue was actually discussed.not recall if that issue was actually discussed.

 7 7 7 7 THE COURT:THE COURT:THE COURT:THE COURT:        Here'sHere'sHere'sHere's what  what  what  what I'mI'mI'mI'm struggling struggling struggling struggling

 8 8 8 8 withwithwithwith.  .  .  .  And I want to be very fair to you.And I want to be very fair to you.And I want to be very fair to you.And I want to be very fair to you.

 9 9 9 9 I'mI'mI'mI'm    reallyreallyreallyreally hesitant to give a Mulligan  hesitant to give a Mulligan  hesitant to give a Mulligan  hesitant to give a Mulligan herehereherehere

10101010 to redo to redo to redo to redo thethethethe litigation that's already occurred, litigation that's already occurred, litigation that's already occurred, litigation that's already occurred,

11111111 especially when appeal times have ran especially when appeal times have ran especially when appeal times have ran especially when appeal times have ran onononon    itititit.  If.  If.  If.  If

12121212 there is a simplthere is a simplthere is a simplthere is a simple e e e use use use use ofofofof    thethethethe wrong language,  wrong language,  wrong language,  wrong language, IIII

13131313 wantwantwantwant to come as close to to come as close to to come as close to to come as close to --  --  --  -- we need to correctwe need to correctwe need to correctwe need to correct

14141414 thatthatthatthat --  --  --  -- I want to come as close to what thatI want to come as close to what thatI want to come as close to what thatI want to come as close to what that

15151515 original order that was litigated comes tooriginal order that was litigated comes tooriginal order that was litigated comes tooriginal order that was litigated comes to....

16161616 Bearing that in mindBearing that in mindBearing that in mindBearing that in mind, , , , what would you have me dowhat would you have me dowhat would you have me dowhat would you have me do

17171717 todaytodaytodaytoday????

18181818 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        Well, I would like you toWell, I would like you toWell, I would like you toWell, I would like you to

19191919 hearhearhearhear my evidence about my evidence about my evidence about my evidence about -- -- -- --

20202020 THE COURT:THE COURT:THE COURT:THE COURT:        IIII    willwillwillwill    gladlygladlygladlygladly    hearhearhearhear    youryouryouryour

21212121 evidenceevidenceevidenceevidence....

22222222 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        -- -- -- -- about this factualabout this factualabout this factualabout this factual

23232323 problemproblemproblemproblem, , , , andandandand how compliance with these how compliance with these how compliance with these how compliance with these

24242424 clearanceclearanceclearanceclearances, s, s, s, thethethethe MUTCD  MUTCD  MUTCD  MUTCD cannotcannotcannotcannot be reached at this be reached at this be reached at this be reached at this

25252525 particular time at this particular location.particular time at this particular location.particular time at this particular location.particular time at this particular location.
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 1 1 1 1 That raised That raised That raised That raised thethethethe issue issue issue issue:  :  :  :  How How How How isisisis    itititit    thatthatthatthat    thethethethe

 2 2 2 2 railroadrailroadrailroadrailroadssss are going to comply with are going to comply with are going to comply with are going to comply with

 3 3 3 3 JudgeJudgeJudgeJudge    BribiescaBribiescaBribiescaBribiesca's's's's previous order even if we adopt previous order even if we adopt previous order even if we adopt previous order even if we adopt

 4 4 4 4 thethethethe MUTCD language MUTCD language MUTCD language MUTCD language, as you, as you, as you, as you suggest suggest suggest suggest?  ?  ?  ?  I thinkI thinkI thinkI think

 5 5 5 5 there is a factual issue as to whether there is a factual issue as to whether there is a factual issue as to whether there is a factual issue as to whether thatthatthatthat    isisisis

 6 6 6 6 not only safe but even not only safe but even not only safe but even not only safe but even possiblepossiblepossiblepossible at this at this at this at this

 7 7 7 7 particular locationparticular locationparticular locationparticular location....

 8 8 8 8 THE COURT:THE COURT:THE COURT:THE COURT:        Okay.Okay.Okay.Okay.

 9 9 9 9 You wish to present evidence You wish to present evidence You wish to present evidence You wish to present evidence onononon    thethethethe motion. motion. motion. motion.

10101010 Go right ahead.  Go right ahead.  Go right ahead.  Go right ahead.  IIII    willwillwillwill take this as an opening take this as an opening take this as an opening take this as an opening

11111111 statement at this pointstatement at this pointstatement at this pointstatement at this point, , , , and I'll let Mr. Hochand I'll let Mr. Hochand I'll let Mr. Hochand I'll let Mr. Hoch

12121212 make an opening statementmake an opening statementmake an opening statementmake an opening statement, , , , if if if if you'reyou'reyou'reyou're wishing to wishing to wishing to wishing to

13131313 present evidence.  That's what present evidence.  That's what present evidence.  That's what present evidence.  That's what I'mI'mI'mI'm hearing you hearing you hearing you hearing you

14141414 sayingsayingsayingsaying, , , , is that correctis that correctis that correctis that correct, , , , sirsirsirsir????

15151515 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        That's what I would like toThat's what I would like toThat's what I would like toThat's what I would like to

16161616 dodododo, , , , Judge.Judge.Judge.Judge.

17171717 NowNowNowNow, , , , I I I I supposesupposesupposesuppose we could argue  we could argue  we could argue  we could argue thethethethe    restrestrestrest    ofofofof

18181818 thethethethe motion  motion  motion  motion thatthatthatthat    isisisis pending pending pending pending, , , , or we can proceedor we can proceedor we can proceedor we can proceed

19191919 withwithwithwith    thethethethe evidence. evidence. evidence. evidence.

20202020 THE COURT:THE COURT:THE COURT:THE COURT:        Well, let'sWell, let'sWell, let'sWell, let's, , , , at this pointat this pointat this pointat this point,,,,

21212121 since you want to present evidencesince you want to present evidencesince you want to present evidencesince you want to present evidence, , , , IIII    willwillwillwill take take take take

22222222 what you have given me as opening statementwhat you have given me as opening statementwhat you have given me as opening statementwhat you have given me as opening statement....

23232323 I'll let Mr. Hoch I'll let Mr. Hoch I'll let Mr. Hoch I'll let Mr. Hoch dodododo    thethethethe same same same same, , , , andandandand I'll let you I'll let you I'll let you I'll let you

24242424 call call call call thethethethe first witness first witness first witness first witness....

25252525 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        If I could say somethingIf I could say somethingIf I could say somethingIf I could say something
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 1 1 1 1 else.  There is a disagreement about whetherelse.  There is a disagreement about whetherelse.  There is a disagreement about whetherelse.  There is a disagreement about whether

 2 2 2 2 thethethethe --  --  --  -- all all all all ofofofof    thethethethe conditions conditions conditions conditions, , , , underunderunderunder

 3 3 3 3 JudgeJudgeJudgeJudge    BribiescaBribiescaBribiescaBribiesca's's's's previous order previous order previous order previous order, , , , has beenhas beenhas beenhas been

 4 4 4 4 complied with.complied with.complied with.complied with.

 5 5 5 5 As I read that As I read that As I read that As I read that orderorderorderorder, we were , we were , we were , we were supposedsupposedsupposedsupposed to to to to

 6 6 6 6 dodododo --  --  --  -- thethethethe parties  parties  parties  parties werewerewerewere    supposedsupposedsupposedsupposed to consult to consult to consult to consult

 7 7 7 7 regarding regarding regarding regarding thethethethe impact on Interstate Commerce where impact on Interstate Commerce where impact on Interstate Commerce where impact on Interstate Commerce where

 8 8 8 8 this crossing was supposed to gothis crossing was supposed to gothis crossing was supposed to gothis crossing was supposed to go    minimizing thatminimizing thatminimizing thatminimizing that

 9 9 9 9 impact.  impact.  impact.  impact.  TheTheTheThe Plaintiffs  Plaintiffs  Plaintiffs  Plaintiffs werewerewerewere supposed to provide supposed to provide supposed to provide supposed to provide

10101010 somesomesomesome engineering diagrams engineering diagrams engineering diagrams engineering diagrams.  .  .  .  In my viewIn my viewIn my viewIn my view, , , , thosethosethosethose

11111111 have not been provided.  What they've provided have not been provided.  What they've provided have not been provided.  What they've provided have not been provided.  What they've provided isisisis

12121212 aaaa street diagram street diagram street diagram street diagram.  .  .  .  There is no engineeringThere is no engineeringThere is no engineeringThere is no engineering

13131313 diagrams diagrams diagrams diagrams forforforfor    thethethethe crossing  crossing  crossing  crossing itselfitselfitselfitself....

14141414 THE COURT:THE COURT:THE COURT:THE COURT:        Once againOnce againOnce againOnce again, , , , you andyou andyou andyou and

15151515 Mr. Hoch know Mr. Hoch know Mr. Hoch know Mr. Hoch know what what what what you'reyou'reyou'reyou're    facfacfacfacinginginging far better than far better than far better than far better than

16161616 I do.  This is what I do.  This is what I do.  This is what I do.  This is what it'sit'sit'sit's feeling like to me feeling like to me feeling like to me feeling like to me -- -- -- --

17171717 and you tell me and you tell me and you tell me and you tell me wherewherewherewhere    I'mI'mI'mI'm wrong wrong wrong wrong --  --  --  -- this isthis isthis isthis is

18181818 sounding sounding sounding sounding moremoremoremore like a need for me to  like a need for me to  like a need for me to  like a need for me to scheduleschedulescheduleschedule    oneoneoneone

19191919 to twoto twoto twoto two days for trial. days for trial. days for trial. days for trial.        BecauseBecauseBecauseBecause sounds sounds sounds sounds like we're like we're like we're like we're

20202020 going to havegoing to havegoing to havegoing to have --  --  --  -- we have a factual dispute aboutwe have a factual dispute aboutwe have a factual dispute aboutwe have a factual dispute about

21212121 whether what Judge Bribiesca ordered whether what Judge Bribiesca ordered whether what Judge Bribiesca ordered whether what Judge Bribiesca ordered isisisis safe  safe  safe  safe andandandand

22222222 feasiblefeasiblefeasiblefeasible.  .  .  .  And we have a factual dispute as toAnd we have a factual dispute as toAnd we have a factual dispute as toAnd we have a factual dispute as to

23232323 whether whether whether whether thethethethe drawings themselves complied  drawings themselves complied  drawings themselves complied  drawings themselves complied withwithwithwith    thethethethe

24242424 orderorderorderorder.  .  .  .  AndAndAndAnd    thenthenthenthen we have an issue as to whether we have an issue as to whether we have an issue as to whether we have an issue as to whether

25252525 there has been there has been there has been there has been anyanyanyany sort of discussion sort of discussion sort of discussion sort of discussionssss between between between between
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 1 1 1 1 the partthe partthe partthe partiesiesiesies....

 2 2 2 2 AmAmAmAm I  I  I  I mismismismisreading thatreading thatreading thatreading that????

 3 3 3 3 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        NoNoNoNo, , , , I agree.I agree.I agree.I agree.

 4 4 4 4 THE COURT:THE COURT:THE COURT:THE COURT:        Okay.Okay.Okay.Okay.

 5 5 5 5 Mr. HochMr. HochMr. HochMr. Hoch, , , , amamamam I misreading that I misreading that I misreading that I misreading that?  ?  ?  ?  I haveI haveI haveI have

 6 6 6 6 learnedlearnedlearnedlearned, , , , in in in in eighteighteighteight years of being a Judge years of being a Judge years of being a Judge years of being a Judge, , , , whenwhenwhenwhen

 7 7 7 7 thethethethe lawyers say it's a simple issue lawyers say it's a simple issue lawyers say it's a simple issue lawyers say it's a simple issue, , , , it's never ait's never ait's never ait's never a

 8 8 8 8 simple issuesimple issuesimple issuesimple issue.  .  .  .  I'mI'mI'mI'm not being critical not being critical not being critical not being critical, , , , that'sthat'sthat'sthat's

 9 9 9 9 just just just just thethethethe nature nature nature nature....

10101010 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        It is important for me, noIt is important for me, noIt is important for me, noIt is important for me, no

11111111 matter what matter what matter what matter what you'reyou'reyou'reyou're ruling  ruling  ruling  ruling herehereherehere    isisisis, , , , to communicateto communicateto communicateto communicate

12121212 totototo    thethethethe court  court  court  court thethethethe impact that this crossing  impact that this crossing  impact that this crossing  impact that this crossing isisisis

13131313 going to have on my clientgoing to have on my clientgoing to have on my clientgoing to have on my client''''ssss rail rail rail railway way way way operationoperationoperationoperationssss

14141414 in Wichitain Wichitain Wichitain Wichita, , , , andandandand -- -- -- --

15151515 THE COURT:THE COURT:THE COURT:THE COURT:        I interrupted youI interrupted youI interrupted youI interrupted you.  .  .  .  GoGoGoGo

16161616 aheadaheadaheadahead....

17171717 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        And it is a significantAnd it is a significantAnd it is a significantAnd it is a significant

18181818 impactimpactimpactimpact, , , , it will disrupt these operationit will disrupt these operationit will disrupt these operationit will disrupt these operationssss.  .  .  .  ItItItIt

19191919 renders a renders a renders a renders a sectionsectionsectionsection of of of of, , , , very important storagevery important storagevery important storagevery important storage

20202020 sectionsectionsectionsection of track of track of track of track, , , , virtuallyvirtuallyvirtuallyvirtually unusable.  If my unusable.  If my unusable.  If my unusable.  If my

21212121 client complies with State regulations regardingclient complies with State regulations regardingclient complies with State regulations regardingclient complies with State regulations regarding

22222222 splitting crossingsplitting crossingsplitting crossingsplitting crossingssss and internal regulations,  and internal regulations,  and internal regulations,  and internal regulations, onononon

23232323 thethethethe same topic, internal policies that are same topic, internal policies that are same topic, internal policies that are same topic, internal policies that are

24242424 adopted by adopted by adopted by adopted by allallallall    thethethethe railroad railroad railroad railroadssss, they have to leave, they have to leave, they have to leave, they have to leave

25252525 a gap at this crossing of 500 feeta gap at this crossing of 500 feeta gap at this crossing of 500 feeta gap at this crossing of 500 feet, , , , 250 feet on250 feet on250 feet on250 feet on
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 1 1 1 1 each each each each sidesidesideside of this crossing.   of this crossing.   of this crossing.   of this crossing.  TheTheTheThe result of thi result of thi result of thi result of thissss

 2 2 2 2 isisisis that that that that, , , , for storage purposesfor storage purposesfor storage purposesfor storage purposes, , , , this interchangethis interchangethis interchangethis interchange

 3 3 3 3 isisisis rendered useless.  And I want to make sure rendered useless.  And I want to make sure rendered useless.  And I want to make sure rendered useless.  And I want to make sure

 4 4 4 4 that I that I that I that I amamamam clear  clear  clear  clear totototo    thethethethe Court how important this Court how important this Court how important this Court how important this

 5 5 5 5 is to is to is to is to mymymymy client.  We would not be engaged in two client.  We would not be engaged in two client.  We would not be engaged in two client.  We would not be engaged in two

 6 6 6 6 years of litigation unless this was a significantyears of litigation unless this was a significantyears of litigation unless this was a significantyears of litigation unless this was a significant

 7 7 7 7 problem for us.problem for us.problem for us.problem for us.

 8 8 8 8 THE COURT:THE COURT:THE COURT:THE COURT:        Okay.  I understand that.Okay.  I understand that.Okay.  I understand that.Okay.  I understand that.

 9 9 9 9 AndAndAndAnd, , , , of courseof courseof courseof course, , , , IIII    willwillwillwill make my decision make my decision make my decision make my decisionssss based  based  based  based onononon

10101010 thethethethe evidence presented to me  evidence presented to me  evidence presented to me  evidence presented to me andandandand    thethethethe    lawlawlawlaw    inininin    thethethethe

11111111 State of Kansas.  And I want to equally conveyState of Kansas.  And I want to equally conveyState of Kansas.  And I want to equally conveyState of Kansas.  And I want to equally convey

12121212 back to youback to youback to youback to you, , , , you'reyou'reyou'reyou're    dealingdealingdealingdealing with a Court that with a Court that with a Court that with a Court that

13131313 grew up in grew up in grew up in grew up in WesternWesternWesternWestern Kansas working with  Kansas working with  Kansas working with  Kansas working with train train train train carscarscarscars

14141414 on railroad trackon railroad trackon railroad trackon railroad trackssss.  .  .  .  So I appreciate So I appreciate So I appreciate So I appreciate thethethethe

15151515 significance of what significance of what significance of what significance of what you'reyou'reyou'reyou're talking about.  But talking about.  But talking about.  But talking about.  But

16161616 what you just said does what you just said does what you just said does what you just said does begbegbegbeg this question this question this question this question:  :  :  :  DidDidDidDid

17171717 you not have a day in courtyou not have a day in courtyou not have a day in courtyou not have a day in court?  ?  ?  ?  Did Did Did Did youryouryouryour client not client not client not client not

18181818 have a day in court for all these issueshave a day in court for all these issueshave a day in court for all these issueshave a day in court for all these issues?  ?  ?  ?  AndAndAndAnd

19191919 thethethethe decision has been made that's not been decision has been made that's not been decision has been made that's not been decision has been made that's not been

20202020 appealedappealedappealedappealed.  .  .  .  IsIsIsIs what I just said unfair or a what I just said unfair or a what I just said unfair or a what I just said unfair or a

21212121 misrepresentation of misrepresentation of misrepresentation of misrepresentation of wherewherewherewhere we are in this case we are in this case we are in this case we are in this case????

22222222 MR. DAY:MR. DAY:MR. DAY:MR. DAY:        WellWellWellWell, , , , I think there is aI think there is aI think there is aI think there is a

23232323 significant disagreement about significant disagreement about significant disagreement about significant disagreement about wherewherewherewhere we are in we are in we are in we are in

24242424 this casethis casethis casethis case, , , , and what the defendantand what the defendantand what the defendantand what the defendantssss should have should have should have should have

25252525 done to comply with that order, and what we needdone to comply with that order, and what we needdone to comply with that order, and what we needdone to comply with that order, and what we need



    16    16    16    16

 1 1 1 1 to have as farto have as farto have as farto have as far, , , , as direction as direction as direction as direction fromfromfromfrom    thethethethe Court Court Court Court, , , , totototo

 2 2 2 2 comply with that order.  comply with that order.  comply with that order.  comply with that order.  AndAndAndAnd whether its  whether its  whether its  whether its eveneveneveneven

 3 3 3 3 possiblepossiblepossiblepossible to comply with such an odor at this to comply with such an odor at this to comply with such an odor at this to comply with such an odor at this

 4 4 4 4 particular location.  I think there are factualparticular location.  I think there are factualparticular location.  I think there are factualparticular location.  I think there are factual

 5 5 5 5 issues issues issues issues herehereherehere    thatthatthatthat    thethethethe Court needs to  Court needs to  Court needs to  Court needs to hearhearhearhear and and and and

 6 6 6 6 addressaddressaddressaddress....

 7 7 7 7 THE COURT:THE COURT:THE COURT:THE COURT:        All right.All right.All right.All right.

 8 8 8 8 Thank you very much.Thank you very much.Thank you very much.Thank you very much.

 9 9 9 9 Mr. HochMr. HochMr. HochMr. Hoch, , , , I'mI'mI'mI'm still back  still back  still back  still back totototo my question.  Do my question.  Do my question.  Do my question.  Do

10101010 you believeyou believeyou believeyou believe --  --  --  -- and both counsel are and both counsel are and both counsel are and both counsel are herehereherehere    todaytodaytodaytoday

11111111 when I tried towhen I tried towhen I tried towhen I tried to --  --  --  -- and I and I and I and I probablyprobablyprobablyprobably shouldn't have shouldn't have shouldn't have shouldn't have

12121212 nownownownow in hindsight in hindsight in hindsight in hindsight --  --  --  -- tell other counsel I'll trytell other counsel I'll trytell other counsel I'll trytell other counsel I'll try

13131313 to make a decision on to make a decision on to make a decision on to make a decision on theirtheirtheirtheir motion this morning. motion this morning. motion this morning. motion this morning.

14141414 DoDoDoDo    youyouyouyou, , , , Mr. HochMr. HochMr. HochMr. Hoch, , , , believebelievebelievebelieve that we can that we can that we can that we can

15151515 addressaddressaddressaddress this today this today this today this today, , , , or I'll or I'll or I'll or I'll scheduleschedulescheduleschedule you you you you

16161616 something something something something herehereherehere within  within  within  within thethethethe next few week next few week next few week next few weekssss, , , , if if if if youryouryouryour

17171717 calenders will permit.  And I'll take calenders will permit.  And I'll take calenders will permit.  And I'll take calenders will permit.  And I'll take youryouryouryour

18181818 comments comments comments comments as as as as aaaannnn open open open openinginginging    asasasas    wellwellwellwell.  .  .  .  AndAndAndAnd    I'dI'dI'dI'd ask you ask you ask you ask you

19191919 to to to to addressaddressaddressaddress if this matter can be resolved today if this matter can be resolved today if this matter can be resolved today if this matter can be resolved today....

20202020 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        ThankThankThankThanks, s, s, s, JudgeJudgeJudgeJudge.  And.  And.  And.  And good good good good

21212121 morning.morning.morning.morning.

22222222 THE COURT:THE COURT:THE COURT:THE COURT:        Good morningGood morningGood morningGood morning, , , , sirsirsirsir....

23232323 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        I believe this matter can beI believe this matter can beI believe this matter can beI believe this matter can be

24242424 resolved todayresolved todayresolved todayresolved today, , , , and should be resolved today.  Iand should be resolved today.  Iand should be resolved today.  Iand should be resolved today.  I

25252525 think think think think youryouryouryour use  use  use  use ofofofof    thethethethe word Mulligan  word Mulligan  word Mulligan  word Mulligan isisisis very very very very
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 1 1 1 1 appropriate.appropriate.appropriate.appropriate.

 2 2 2 2 And I believe that if you apply And I believe that if you apply And I believe that if you apply And I believe that if you apply thethethethe

 3 3 3 3 principalprincipalprincipalprincipal that there are no Mulligans for  that there are no Mulligans for  that there are no Mulligans for  that there are no Mulligans for finalfinalfinalfinal

 4 4 4 4 nonnonnonnon----appealed orders from this Court, appealed orders from this Court, appealed orders from this Court, appealed orders from this Court, thethethethe focus of focus of focus of focus of

 5 5 5 5 this hearing will be substantially narrower thanthis hearing will be substantially narrower thanthis hearing will be substantially narrower thanthis hearing will be substantially narrower than

 6 6 6 6 what it will be if what it will be if what it will be if what it will be if wewewewe    getgetgetget into all these into all these into all these into all these

 7 7 7 7 argumentargumentargumentargumentssss about  about  about  about wherewherewherewhere    thethethethe crossing  crossing  crossing  crossing isisisis supposed to supposed to supposed to supposed to

 8 8 8 8 be, be, be, be, wherewherewherewhere Judge Bribiesca Judge Bribiesca Judge Bribiesca Judge Bribiesca's's's's order says  order says  order says  order says thethethethe

 9 9 9 9 crossing crossing crossing crossing isisisis supposed to be supposed to be supposed to be supposed to be, , , , whether they've hadwhether they've hadwhether they've hadwhether they've had

10101010 theirtheirtheirtheir day in court day in court day in court day in court, , , , andandandand so on so on so on so on....

11111111 THE COURT:THE COURT:THE COURT:THE COURT:        WellWellWellWell, , , , let me ask you thislet me ask you thislet me ask you thislet me ask you this

12121212 questionquestionquestionquestion:  :  :  :  DoDoDoDo    youyouyouyou disagree that  disagree that  disagree that  disagree that thethethethe language that language that language that language that

13131313 Judge Bribiesca chose to use, that there are noJudge Bribiesca chose to use, that there are noJudge Bribiesca chose to use, that there are noJudge Bribiesca chose to use, that there are no

14141414 regulations regulations regulations regulations inininin    thethethethe terms that he chose terms that he chose terms that he chose terms that he chose????

15151515 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        You knowYou knowYou knowYou know, , , , no.  no.  no.  no.  YeahYeahYeahYeah, , , , I doI doI doI do

16161616 disagree.  You referred disagree.  You referred disagree.  You referred disagree.  You referred totototo    thethethethe    FederalFederalFederalFederal

17171717 RegulationsRegulationsRegulationsRegulations, , , , thethethethe code of  code of  code of  code of FederalFederalFederalFederal Regulations Regulations Regulations Regulations,,,,

18181818 Chapter 49, Parts 234 and Chapter 49, Parts 234 and Chapter 49, Parts 234 and Chapter 49, Parts 234 and 222236363636, , , , have have have have pagespagespagespages    andandandand

19191919 pagespagespagespages    andandandand    pagespagespagespages of rules and standards for of rules and standards for of rules and standards for of rules and standards for

20202020 crossingcrossingcrossingcrossing.  .  .  .  I don't disagree I don't disagree I don't disagree I don't disagree thatthatthatthat    thethethethe manual for manual for manual for manual for

21212121 Uniform Traffic Control Uniform Traffic Control Uniform Traffic Control Uniform Traffic Control DevicesDevicesDevicesDevices provides the provides the provides the provides the

22222222 recommendationrecommendationrecommendationrecommendationssss    forforforfor    thethethethe uniform uniform uniform uniform, , , , based based based based onononon    thethethethe

23232323 uniform standards for what goes thereuniform standards for what goes thereuniform standards for what goes thereuniform standards for what goes there....

24242424 TheTheTheThe City of Wichita ordinance also applies. City of Wichita ordinance also applies. City of Wichita ordinance also applies. City of Wichita ordinance also applies.

25252525 And that's And that's And that's And that's SectionSectionSectionSection    12121212....04100041000410004100, , , , which basically sayswhich basically sayswhich basically sayswhich basically says
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 1 1 1 1 thatthatthatthat:  :  :  :  It is It is It is It is thethethethe duty  duty  duty  duty ofofofof    thethethethe designated railroad designated railroad designated railroad designated railroad

 2 2 2 2 to maintain and operate a clearly visibleto maintain and operate a clearly visibleto maintain and operate a clearly visibleto maintain and operate a clearly visible

 3 3 3 3 electrical or mechanical railroad signal electrical or mechanical railroad signal electrical or mechanical railroad signal electrical or mechanical railroad signal of aof aof aof a

 4 4 4 4 type type type type approvedapprovedapprovedapproved by  by  by  by thethethethe City Traffic Engineer at  City Traffic Engineer at  City Traffic Engineer at  City Traffic Engineer at thethethethe

 5 5 5 5 railroad grade crossing on a railroad grade crossing on a railroad grade crossing on a railroad grade crossing on a scheduleschedulescheduleschedule    apapapapproved byproved byproved byproved by

 6 6 6 6 thethethethe City Council. City Council. City Council. City Council.

 7 7 7 7 SoSoSoSo, , , , to go to to go to to go to to go to youryouryouryour first point, yes first point, yes first point, yes first point, yes, , , , IIII

 8 8 8 8 believe it is entirely appropriate to believe it is entirely appropriate to believe it is entirely appropriate to believe it is entirely appropriate to addressaddressaddressaddress    thethethethe

 9 9 9 9 question of a modification of this journal entryquestion of a modification of this journal entryquestion of a modification of this journal entryquestion of a modification of this journal entry

10101010 to clarify what that last provision means.  Butto clarify what that last provision means.  Butto clarify what that last provision means.  Butto clarify what that last provision means.  But

11111111 there is no question, there is nothing raisedthere is no question, there is nothing raisedthere is no question, there is nothing raisedthere is no question, there is nothing raised

12121212 about about about about thethethethe location of this crossing location of this crossing location of this crossing location of this crossing, and, and, and, and    thethethethe fact fact fact fact

13131313 thatthatthatthat    thethethethe crossing was supposed to be built  crossing was supposed to be built  crossing was supposed to be built  crossing was supposed to be built andandandand

14141414 hasn'thasn'thasn'thasn't    beenbeenbeenbeen built. built. built. built.  The  The  The  The information in  information in  information in  information in ourourourour order, order, order, order,

15151515 in in in in ourourourour motion, that's part  motion, that's part  motion, that's part  motion, that's part ofofofof    thethethethe    orderorderorderorder    nownownownow are are are are

16161616 establishedestablishedestablishedestablished, , , , itititit    hasn'thasn'thasn'thasn't    beenbeenbeenbeen built. built. built. built.

17171717 And so, you knowAnd so, you knowAnd so, you knowAnd so, you know, , , , to just to bring focus to just to bring focus to just to bring focus to just to bring focus totototo

18181818 thethethethe:  :  :  :  Is this about clarifying what it is thatIs this about clarifying what it is thatIs this about clarifying what it is thatIs this about clarifying what it is that

19191919 Judge Bribiesca ordered and Judge Bribiesca ordered and Judge Bribiesca ordered and Judge Bribiesca ordered and thethethethe standards standards standards standards?  ?  ?  ?  YeahYeahYeahYeah,,,,

20202020 we can do that.  I tell youwe can do that.  I tell youwe can do that.  I tell youwe can do that.  I tell you, , , , Judge, I find myselfJudge, I find myselfJudge, I find myselfJudge, I find myself

21212121 puzzled at Mr. Youngpuzzled at Mr. Youngpuzzled at Mr. Youngpuzzled at Mr. Young's's's's absence  absence  absence  absence herehereherehere.  .  .  .  It's notIt's notIt's notIt's not

22222222 like like like like thethethethe Plaintiffs in this lawsuit  Plaintiffs in this lawsuit  Plaintiffs in this lawsuit  Plaintiffs in this lawsuit werewerewerewere    notnotnotnot

23232323 representedrepresentedrepresentedrepresented, , , , they had a very good lawyer.  Andthey had a very good lawyer.  Andthey had a very good lawyer.  Andthey had a very good lawyer.  And

24242424 Glenn Young and I had Glenn Young and I had Glenn Young and I had Glenn Young and I had threethreethreethree different hearings different hearings different hearings different hearings

25252525 with Judge Bribiescawith Judge Bribiescawith Judge Bribiescawith Judge Bribiesca, , , , after after after after IIII    gotgotgotgot    inininin    thethethethe case,  case,  case,  case, inininin



    19    19    19    19

 1 1 1 1 thethethethe spring of 2008 spring of 2008 spring of 2008 spring of 2008, , , , which resulted in which resulted in which resulted in which resulted in thethethethe

 2 2 2 2 August 1 August 1 August 1 August 1 finalfinalfinalfinal journal entry and permanent journal entry and permanent journal entry and permanent journal entry and permanent

 3 3 3 3 injunctioninjunctioninjunctioninjunction....

 4 4 4 4 And at no time, And at no time, And at no time, And at no time, onononon    thethethethe back  back  back  back sidesidesideside of that, of that, of that, of that,

 5 5 5 5 was there was there was there was there anyanyanyany question raised about what question raised about what question raised about what question raised about what

 6 6 6 6 standards had to be appliedstandards had to be appliedstandards had to be appliedstandards had to be applied, , , , by by by by thethethethe railroad railroad railroad railroad, , , , inininin

 7 7 7 7 building building building building thethethethe crossing that we're after.  There is crossing that we're after.  There is crossing that we're after.  There is crossing that we're after.  There is

 8 8 8 8 no evidence before you.  I never got question no evidence before you.  I never got question no evidence before you.  I never got question no evidence before you.  I never got question oneoneoneone

 9 9 9 9 from Glenn about from Glenn about from Glenn about from Glenn about """"We're not sureWe're not sureWe're not sureWe're not sure."  ."  ."  ."  IndeedIndeedIndeedIndeed    thethethethe

10101010 language came from himlanguage came from himlanguage came from himlanguage came from him, , , , andandandand, , , , yetyetyetyet, , , , herehereherehere we are we are we are we are

11111111 today askingtoday askingtoday askingtoday asking, , , , or defendingor defendingor defendingor defending, , , , againstagainstagainstagainst a request for a request for a request for a request for

12121212 a Mulligan a Mulligan a Mulligan a Mulligan onononon    thethethethe narrow issue  narrow issue  narrow issue  narrow issue ofofofof    thethethethe standards standards standards standards

13131313 forforforfor    thethethethe crossing  crossing  crossing  crossing protectionprotectionprotectionprotection.  There is nothing .  There is nothing .  There is nothing .  There is nothing inininin

14141414 thethethethe motion that talk motion that talk motion that talk motion that talkssss    aboutaboutaboutabout    thethethethe crossing  crossing  crossing  crossing itselfitselfitselfitself....

15151515 So that's So that's So that's So that's thethethethe gist gist gist gist....

16161616 THE COURT:THE COURT:THE COURT:THE COURT:        I'm confusedI'm confusedI'm confusedI'm confused, , , , Mr. HochMr. HochMr. HochMr. Hoch....

17171717 You just saidYou just saidYou just saidYou just said, , , , a moment agoa moment agoa moment agoa moment ago --  --  --  -- I thought I heardI thought I heardI thought I heardI thought I heard,,,,

18181818 and I may have misheardand I may have misheardand I may have misheardand I may have misheard --  --  --  -- that you have nothat you have nothat you have nothat you have no

19191919 disagreement withdisagreement withdisagreement withdisagreement with, , , , we can clarify we can clarify we can clarify we can clarify whatwhatwhatwhat    itititit means means means means

20202020 under what regulations we need to build this.under what regulations we need to build this.under what regulations we need to build this.under what regulations we need to build this.

21212121 And then I just heard you say, And then I just heard you say, And then I just heard you say, And then I just heard you say, """"It was veryIt was veryIt was veryIt was very

22222222 clearclearclearclear, , , , and it was suggested by Mr. Young himselfand it was suggested by Mr. Young himselfand it was suggested by Mr. Young himselfand it was suggested by Mr. Young himself

23232323 that we use this languagethat we use this languagethat we use this languagethat we use this language -- -- -- --

24242424 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        YeahYeahYeahYeah....

25252525 THE COURT:THE COURT:THE COURT:THE COURT:        -- -- -- -- there is no reason tothere is no reason tothere is no reason tothere is no reason to
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 1 1 1 1 clarify these ordersclarify these ordersclarify these ordersclarify these orders."  ."  ."  ."  Which Which Which Which oneoneoneone    isisisis    itititit????

 2 2 2 2 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        If I saidIf I saidIf I saidIf I said, ", ", ", "There is noThere is noThere is noThere is no

 3 3 3 3 reason to clarify reason to clarify reason to clarify reason to clarify itititit," ," ," ," I misspokeI misspokeI misspokeI misspoke....

 4 4 4 4 THE COURT:THE COURT:THE COURT:THE COURT:        I may have misheardI may have misheardI may have misheardI may have misheard.  .  .  .  GoGoGoGo

 5 5 5 5 ahead.ahead.ahead.ahead.

 6 6 6 6 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        TheTheTheThe language was suggested language was suggested language was suggested language was suggested

 7 7 7 7 by Mr. Youngby Mr. Youngby Mr. Youngby Mr. Young, , , , ifififif    itititit doesn't  doesn't  doesn't  doesn't satisfy thesatisfy thesatisfy thesatisfy the

 8 8 8 8 railroadrailroadrailroadrailroadssss, and there is a , and there is a , and there is a , and there is a moremoremoremore appropriate appropriate appropriate appropriate

 9 9 9 9 standards for them to comply with in this order,standards for them to comply with in this order,standards for them to comply with in this order,standards for them to comply with in this order,

10101010 then we ought to talk about that.  then we ought to talk about that.  then we ought to talk about that.  then we ought to talk about that.  TheTheTheThe crossing crossing crossing crossing

11111111 isisisis    ofofofof primary importance to  primary importance to  primary importance to  primary importance to usususus.  .  .  .  TheTheTheThe safety safety safety safety

12121212 devicedevicedevicedevice    isisisis used used used used.  .  .  .  AndAndAndAnd whether they have yellow whether they have yellow whether they have yellow whether they have yellow

13131313 lightslightslightslights, red lights, red lights, red lights, red lights, , , , whether whether whether whether they'rethey'rethey'rethey're    20202020 feet  feet  feet  feet talltalltalltall

14141414 or or or or 40404040 feet  feet  feet  feet talltalltalltall, , , , franklyfranklyfranklyfrankly, , , , matters matters matters matters forforforfor    thethethethe public public public public

15151515 safety.  But from safety.  But from safety.  But from safety.  But from usususus getting  getting  getting  getting to the to the to the to the standpoint standpoint standpoint standpoint ofofofof

16161616 landlandlandland, , , , lotlotlotlot, , , , property doesn't matter very much.property doesn't matter very much.property doesn't matter very much.property doesn't matter very much.

17171717 AndAndAndAnd, , , , in order to resolve this, in order to resolve this, in order to resolve this, in order to resolve this, if if if if we need towe need towe need towe need to

18181818 changechangechangechange    thethethethe    FederalFederalFederalFederal Railroad Administration Railroad Administration Railroad Administration Railroad Administration

19191919 Standards Standards Standards Standards inininin    thethethethe manual and Uniform Traffic manual and Uniform Traffic manual and Uniform Traffic manual and Uniform Traffic

20202020 Control DevicesControl DevicesControl DevicesControl Devices, , , , then we ought to talk aboutthen we ought to talk aboutthen we ought to talk aboutthen we ought to talk about

21212121 doing that.  I don't know doing that.  I don't know doing that.  I don't know doing that.  I don't know wherewherewherewhere that  that  that  that fitsfitsfitsfits    inininin    thethethethe

22222222 context context context context of of of of thethethethe City Code City Code City Code City Code, , , , which I know doeswhich I know doeswhich I know doeswhich I know does

23232323 apply.apply.apply.apply.

24242424 THE COURT:THE COURT:THE COURT:THE COURT:        Let me ask this questionLet me ask this questionLet me ask this questionLet me ask this question,,,,

25252525 technical question.technical question.technical question.technical question.
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 1 1 1 1 Contempt isContempt isContempt isContempt is a very technical area  a very technical area  a very technical area  a very technical area ofofofof    thethethethe

 2 2 2 2 lawlawlawlaw.  If we concede that there may have been.  If we concede that there may have been.  If we concede that there may have been.  If we concede that there may have been

 3 3 3 3 better better better better languagelanguagelanguagelanguage or better terminology used for or better terminology used for or better terminology used for or better terminology used for

 4 4 4 4 these regulationthese regulationthese regulationthese regulationssss, , , , or how to build this crossing,or how to build this crossing,or how to build this crossing,or how to build this crossing,

 5 5 5 5 technically technically technically technically thethethethe contempt  contempt  contempt  contempt probablyprobablyprobablyprobably fails. fails. fails. fails.

 6 6 6 6 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        I don't agreeI don't agreeI don't agreeI don't agree....

 7 7 7 7 THE COURT:THE COURT:THE COURT:THE COURT:        OkayOkayOkayOkay.  .  .  .  Why notWhy notWhy notWhy not????

 8 8 8 8 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        There There There There areareareare    twotwotwotwo    thingsthingsthingsthings, , , , theretheretherethere

 9 9 9 9 areareareare    twotwotwotwo parts  parts  parts  parts of of of of thethethethe order order order order.  .  .  .  OneOneOneOne    isisisis to  to  to  to keepkeepkeepkeep    thethethethe

10101010 temporary crossing open.  And temporary crossing open.  And temporary crossing open.  And temporary crossing open.  And the the the the evidence evidence evidence evidence isisisis

11111111 undisputed that they haven't done thatundisputed that they haven't done thatundisputed that they haven't done thatundisputed that they haven't done that....

12121212 THE COURT:THE COURT:THE COURT:THE COURT:        It'sIt'sIt'sIt's    nownownownow closed.  Was  closed.  Was  closed.  Was  closed.  Was itititit

13131313 opened at opened at opened at opened at oneoneoneone time time time time????

14141414 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        NoNoNoNo, the , the , the , the temporary crossingtemporary crossingtemporary crossingtemporary crossing

15151515 isisisis blocked from time to time by rail cars. blocked from time to time by rail cars. blocked from time to time by rail cars. blocked from time to time by rail cars.

16161616 THE COURT:THE COURT:THE COURT:THE COURT:        Okay.  Okay.Okay.  Okay.Okay.  Okay.Okay.  Okay.

17171717 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        They move them back andThey move them back andThey move them back andThey move them back and

18181818 forth.  forth.  forth.  forth.  AndAndAndAnd there are days at  there are days at  there are days at  there are days at aaaa time  time  time  time wherewherewherewhere    theretheretherethere

19191919 are cars blocking that crossingare cars blocking that crossingare cars blocking that crossingare cars blocking that crossing.  .  .  .  That's not whatThat's not whatThat's not whatThat's not what

20202020 Judge Bribiesca saidJudge Bribiesca saidJudge Bribiesca saidJudge Bribiesca said.  .  .  .  AndAndAndAnd there is no dispute there is no dispute there is no dispute there is no dispute

21212121 about that partabout that partabout that partabout that part.  .  .  .  TheTheTheThe second part  second part  second part  second part isisisis    thethethethe

22222222 obligation to build a permanent crossing at obligation to build a permanent crossing at obligation to build a permanent crossing at obligation to build a permanent crossing at thethethethe

23232323 particular location particular location particular location particular location withwithwithwith    thethethethe traffic control traffic control traffic control traffic control

24242424 devicesdevicesdevicesdevices, , , , or or or or protectionprotectionprotectionprotection    systemssystemssystemssystems set out set out set out set out, , , , inininin    thethethethe

25252525 FederalFederalFederalFederal Railroad Administration Regulations. Railroad Administration Regulations. Railroad Administration Regulations. Railroad Administration Regulations.
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 1 1 1 1 NowNowNowNow, there are no dispute that they have not, there are no dispute that they have not, there are no dispute that they have not, there are no dispute that they have not

 2 2 2 2 built built built built thethethethe crossing.  There is also no dispute crossing.  There is also no dispute crossing.  There is also no dispute crossing.  There is also no dispute -- -- -- --

 3 3 3 3 there will be no disputethere will be no disputethere will be no disputethere will be no dispute    if he puts witnessif he puts witnessif he puts witnessif he puts witnesseseseses on, on, on, on,

 4 4 4 4 that not until after we filed that not until after we filed that not until after we filed that not until after we filed thethethethe motion for  motion for  motion for  motion for thethethethe

 5 5 5 5 Show Cause order, did Show Cause order, did Show Cause order, did Show Cause order, did thethethethe railroad ever say railroad ever say railroad ever say railroad ever say

 6 6 6 6 """"We're confused about thisWe're confused about thisWe're confused about thisWe're confused about this."  ."  ."  ."  There is alreadyThere is alreadyThere is alreadyThere is already,,,,

 7 7 7 7 in the record, as part in the record, as part in the record, as part in the record, as part ofofofof    thethethethe Collin Collin Collin Collinssss' affidavit' affidavit' affidavit' affidavit,,,,

 8 8 8 8 Glenn YoungGlenn YoungGlenn YoungGlenn Young's's's's    oneoneoneone inquiry back to me in December inquiry back to me in December inquiry back to me in December inquiry back to me in December

 9 9 9 9 of 2008of 2008of 2008of 2008, , , , after we provided after we provided after we provided after we provided thethethethe drawings drawings drawings drawings, , , , wherewherewherewhere he he he he

10101010 says, says, says, says, """"Tell us exactly where this Tell us exactly where this Tell us exactly where this Tell us exactly where this isisisis supposed to supposed to supposed to supposed to

11111111 bebebebe."  ."  ."  ."  And we told him, And we told him, And we told him, And we told him, """"HereHereHereHere it is,  it is,  it is,  it is, it'sit'sit'sit's    onononon    thethethethe

12121212 drawingdrawingdrawingdrawingssss, , , , but but but but here'shere'shere'shere's    thethethethe    exactexactexactexact location location location location."  ."  ."  ."  

13131313 AndAndAndAnd, , , , at no point, since we at no point, since we at no point, since we at no point, since we providedprovidedprovidedprovided    thethethethe

14141414 drawings, drawings, drawings, drawings, indeedindeedindeedindeed no point no point no point no point    since since since since thethethethe August  August  August  August 1111

15151515 Journal Entry was entered, has there ever been aJournal Entry was entered, has there ever been aJournal Entry was entered, has there ever been aJournal Entry was entered, has there ever been a

16161616 questionquestionquestionquestion, , , , until after until after until after until after thethethethe Show Cause order was Show Cause order was Show Cause order was Show Cause order was

17171717 enteredenteredenteredentered, , , , about about about about thethethethe standards to  standards to  standards to  standards to whichwhichwhichwhich    thethethethe rail rail rail rail

18181818 protectionprotectionprotectionprotection was going to be was going to be was going to be was going to be.  .  .  .  You knowYou knowYou knowYou know, , , , thethethethe

19191919 traffic control or warning devicestraffic control or warning devicestraffic control or warning devicestraffic control or warning devices, , , , about whetherabout whetherabout whetherabout whether

20202020 we had to design we had to design we had to design we had to design thethethethe crossing that they were then crossing that they were then crossing that they were then crossing that they were then

21212121 going to buildgoing to buildgoing to buildgoing to build.  .  .  .  Nobody ever said that.  NobodyNobody ever said that.  NobodyNobody ever said that.  NobodyNobody ever said that.  Nobody

22222222 ever said, ever said, ever said, ever said, "Oh, "Oh, "Oh, "Oh, we're unsure about thiswe're unsure about thiswe're unsure about thiswe're unsure about this.  ".  ".  ".  "We'llWe'llWe'llWe'll

23232323 build a crossingbuild a crossingbuild a crossingbuild a crossing, , , , let's work out this language let's work out this language let's work out this language let's work out this language onononon

24242424 thethethethe    order."  order."  order."  order."  Absolutely no responseAbsolutely no responseAbsolutely no responseAbsolutely no response, , , , nothing.nothing.nothing.nothing.

25252525 And I submit to youAnd I submit to youAnd I submit to youAnd I submit to you, , , , that's contempt.  that's contempt.  that's contempt.  that's contempt.  AndAndAndAnd
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 1 1 1 1 that's why, even if you adjust that's why, even if you adjust that's why, even if you adjust that's why, even if you adjust thethethethe standards by standards by standards by standards by

 2 2 2 2 whichwhichwhichwhich    thethethethe crossing  crossing  crossing  crossing protectionprotectionprotectionprotection signage  signage  signage  signage isisisis referred referred referred referred

 3 3 3 3 to, why there still to, why there still to, why there still to, why there still is ais ais ais a    livelivelivelive question  question  question  question herehereherehere about about about about

 4 4 4 4 contempt under contempt under contempt under contempt under thethethethe second build second build second build second build, , , , thethethethe permanent permanent permanent permanent

 5 5 5 5 crossing obligation crossing obligation crossing obligation crossing obligation inininin    thethethethe order order order order....

 6 6 6 6 THE COURT:THE COURT:THE COURT:THE COURT:        And And And And youryouryouryour remedy that you remedy that you remedy that you remedy that you

 7 7 7 7 would would would would likelikelikelike    thethethethe    CourtCourtCourtCourt to impose would be to impose would be to impose would be to impose would be????

 8 8 8 8 MR. HOCH:MR. HOCH:MR. HOCH:MR. HOCH:        JudgeJudgeJudgeJudge, , , , obviously aobviously aobviously aobviously a    CourtCourtCourtCourt

 9 9 9 9 order order order order isn'tisn'tisn'tisn't enough enough enough enough, , , , so we're going to ask you toso we're going to ask you toso we're going to ask you toso we're going to ask you to

10101010 impose a daily monetary penaltyimpose a daily monetary penaltyimpose a daily monetary penaltyimpose a daily monetary penalty, , , , plus attorneyplus attorneyplus attorneyplus attorney

11111111 fees incurred to bring this back before you.fees incurred to bring this back before you.fees incurred to bring this back before you.fees incurred to bring this back before you.

12121212 We'reWe'reWe'reWe're    nownownownow    50505050-some days since that crossing-some days since that crossing-some days since that crossing-some days since that crossing

13131313 was supposed to be builtwas supposed to be builtwas supposed to be builtwas supposed to be built, by the, by the, by the, by the end of March end of March end of March end of March....

14141414 AndAndAndAnd we're no closer today than we were then.  So we're no closer today than we were then.  So we're no closer today than we were then.  So we're no closer today than we were then.  So

15151515 wewewewe    gotgotgotgot to have some kind --  to have some kind --  to have some kind --  to have some kind -- I mean,I mean,I mean,I mean, a Court  a Court  a Court  a Court orderorderorderorder

16161616 is not enoughis not enoughis not enoughis not enough, , , , I guessI guessI guessI guess, , , , so monetary sanctionso monetary sanctionso monetary sanctionso monetary sanctionssss    isisisis

17171717 what we're going to ask you to dowhat we're going to ask you to dowhat we're going to ask you to dowhat we're going to ask you to do....

18181818 THE COURT:THE COURT:THE COURT:THE COURT:        All rightAll rightAll rightAll right.  .  .  .  I understand.I understand.I understand.I understand.

19191919 CounselCounselCounselCounsel, , , , if you could join me in chambers atif you could join me in chambers atif you could join me in chambers atif you could join me in chambers at

20202020 this time.this time.this time.this time.

21212121 We'll be in recess.We'll be in recess.We'll be in recess.We'll be in recess.

22222222 ((((At this time, At this time, At this time, At this time, a recess was taken, aftera recess was taken, aftera recess was taken, aftera recess was taken, after

23232323 which the following proceedingswhich the following proceedingswhich the following proceedingswhich the following proceedings

24242424 continued:)continued:)continued:)continued:)

25252525     



    24    24    24    24

 1 1 1 1     

 2 2 2 2 * * * * ** * * * ** * * * ** * * * *    
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 1 1 1 1 CERTIFICATE OF COMPLETIONCERTIFICATE OF COMPLETIONCERTIFICATE OF COMPLETIONCERTIFICATE OF COMPLETION    

 2 2 2 2 I, BELINDA K. WESTERFIELD, a I, BELINDA K. WESTERFIELD, a I, BELINDA K. WESTERFIELD, a I, BELINDA K. WESTERFIELD, a CertifiedCertifiedCertifiedCertified

 3 3 3 3 Shorthand Reporter, under and by virtue of theShorthand Reporter, under and by virtue of theShorthand Reporter, under and by virtue of theShorthand Reporter, under and by virtue of the

 4 4 4 4 laws of the State of Kansas, and a regularlylaws of the State of Kansas, and a regularlylaws of the State of Kansas, and a regularlylaws of the State of Kansas, and a regularly

 5 5 5 5 appointed, qualified, and acting Officialappointed, qualified, and acting Officialappointed, qualified, and acting Officialappointed, qualified, and acting Official

 6 6 6 6 Reporter for the Eighteenth Judicial District ofReporter for the Eighteenth Judicial District ofReporter for the Eighteenth Judicial District ofReporter for the Eighteenth Judicial District of

 7 7 7 7 the State of Kansas, do hereby certify that asthe State of Kansas, do hereby certify that asthe State of Kansas, do hereby certify that asthe State of Kansas, do hereby certify that as

 8 8 8 8 such Official Reporter, I was present at andsuch Official Reporter, I was present at andsuch Official Reporter, I was present at andsuch Official Reporter, I was present at and

 9 9 9 9 reported in Stenotype shorthand the above andreported in Stenotype shorthand the above andreported in Stenotype shorthand the above andreported in Stenotype shorthand the above and

10101010 foregoing proceedings in Case No. foregoing proceedings in Case No. foregoing proceedings in Case No. foregoing proceedings in Case No. 09 CV 3688,09 CV 3688,09 CV 3688,09 CV 3688,

11111111 heard on heard on heard on heard on June 8, 2009, June 8, 2009, June 8, 2009, June 8, 2009, before the Honorable before the Honorable before the Honorable before the Honorable TimTimTimTim

12121212 Henderson, Henderson, Henderson, Henderson, Judge of Division Judge of Division Judge of Division Judge of Division 24 24 24 24 of said court.of said court.of said court.of said court.

13131313 I FURTHER CERTIFY thatI FURTHER CERTIFY thatI FURTHER CERTIFY thatI FURTHER CERTIFY that, , , , upon the upon the upon the upon the WrittenWrittenWrittenWritten

14141414 Request of the Chief Appellate Defender,Request of the Chief Appellate Defender,Request of the Chief Appellate Defender,Request of the Chief Appellate Defender,    IIII

15151515 personallypersonallypersonallypersonally prepared the foregoing transcript of prepared the foregoing transcript of prepared the foregoing transcript of prepared the foregoing transcript of

16161616 my shorthand notes via computer-aidedmy shorthand notes via computer-aidedmy shorthand notes via computer-aidedmy shorthand notes via computer-aided

17171717 transcription, and that said transcript,transcription, and that said transcript,transcription, and that said transcript,transcription, and that said transcript,

18181818 consisting of consisting of consisting of consisting of 25 25 25 25 typewritten pages, is true andtypewritten pages, is true andtypewritten pages, is true andtypewritten pages, is true and

19191919 correct, all to the best of my knowledge andcorrect, all to the best of my knowledge andcorrect, all to the best of my knowledge andcorrect, all to the best of my knowledge and

20202020 ability.  SIGNED, OFFICIALLY SEALED, and ability.  SIGNED, OFFICIALLY SEALED, and ability.  SIGNED, OFFICIALLY SEALED, and ability.  SIGNED, OFFICIALLY SEALED, and FILEDFILEDFILEDFILED

21212121 WITH THE CLERK OF THE DISTRICT COURT, WITH THE CLERK OF THE DISTRICT COURT, WITH THE CLERK OF THE DISTRICT COURT, WITH THE CLERK OF THE DISTRICT COURT, thisthisthisthis    23RD23RD23RD23RD

22222222 day of day of day of day of June, 2014.June, 2014.June, 2014.June, 2014.
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