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PETITION FOR RECONSIDERTION

Petitioners, Diana Del Gross, ef al., pursuant to 49 C.F.R. §1115.3, respectfully seek
reconsideration of the Board's Decision, served January 24, 2013, insofar as it denied the
Petitioners' requests for discovery in this matter. As grounds therefor, Petitioners assert that (1)
the Board's Decision involved material error; and (2) that new evidence necessitates that
Petitioners be allowed to pursue discovery.

First, the Board committed material error in stating that "the Board does not typically
order discovery in declaratory order proceedings” citing Finance Docket No. 33388 (Sub-No.
101), CSX Transp., Inc.--Petition for Déclaratory Order, served August 27, 2008). The Board's

régulation, 49 CF.R. §1114.21, ﬁermits discovery in every Board proceeding other than an
informal proceeding, such as an acquisition pursuant to 49 C.F.R. §1150.31, an abandonment
pursuant to 49 C.F.R. §1152.50, or a merger pursuant to 49. C.F.R. §1180.2(d). The Board's
regulation is as binding upon the Board as if it were law. As the Supreme Court held in Service
v. Dulles, 354 U.S. 363, 372 (1957), "[R]egulations validly prescribed by a government
administrator are binding upon him as well as the citizen . . . ", citing Acardi v. Shaughnessy, 347
U.S. 260, 265 (1954), in which the Supreme Court held, "The regulations prescribe the procedure
to be followed . . . "

The Decision cited by the Board in denying the Petitioners discovery, Finance Docket
No. 33388 (Sub-No. 101), CSX Transportation, Inc--Petition for Declaratory Order, served
August 27, 2008, was one in which the Board denied the request for declaratory order. In sharp
contrast, in the instant proceeding the Board instituted a declaratory order proceeding. The

proceeding will be handled under the Board's modified procedure rules, and, while the Board



declared that the Petitioners' Petition for Declaratory Order, served August 21, 2012, would
serve as the Petitioners’ opening statement, Petitioners' response to the Reply of the Grafton and
Upton Railroad ("G&U"™) and comments from other interested persons will be due 45 days from
the service date.

In other declaratory order proceedings the Board routinely has allowed discovery.
Finance Docket No. 35496, Denver & Rio Grande Railway Historical Foundation d/b/a Denver
& Rio Grande Railroad, L.L.C.--Petition for Declaratory Order. served April 30, 2012; Docket
No. NOR 42108, The Springfield Terminal Railway Company--Petition for Declaratory Order--
Reasonableness of Demurrage Charges, served June 16, 2010; Motor Carrier Finance Docket
No, 21008, East West Resort Transportation, LLC, and TMS, LLC D/B/4 Colorado Mountain
Express--Petition for Declaratory Order--Motor Carrier Transportation of Passengers in
Colorado, served March 21, 2005; Finance Docket No. 34111, North San Diego County Transit
Development Board--Petition for Declaratory Order, served August 21, 2002. As the late J udge
John R. Brown said in his concurring opinion in Mary Carter Paint Co. v. F.T.C., 222 ¥.2d 654,
660 (5th Cir, 1964), rev’ on other grounds, 86 S, Ct. 219, ". . . the law does not permit an agency
to grant to one person the right to do that which it denies another similarly situated. There may
not be a rule for Monday, another for Tuesday, a rule for general application, but denied outright
in‘a specific case."

Second, there is new evidence that raises significant questions regarding the G&U. The
instant matter involves whether specific operations conducted in the town of Upton, MA (Upton)
at a bulk transloading facility (Upton Facility), claimed to be performed by the Grafton and

Upton Railroad (G&U), constitute “transportation by a rail carrier.”



[t has come to Petitioners’ attention that the town of Grafton, MA (Grafton), located
adjacent to Upton, recently initiated litigation with the G&U in the U.S. District Court on or
about January 15,2013, The litigation in Grafton involves a bulk transloading facility (the
Grafton Facility) with a similar set of circumstances. In both Grafton and Upton, G&U initially
provided the town with substantially the same one page “Summary of Terms and Conditions of
Terminal Transloading” in an attempt to demonstrate preemptive status. In both Grafton and
Upton, a new transloading company was established as an affiliate of a parent company that is
alleged to otherwise have significant involvement with the rail facility. In both Grafton and
Upton, the properties were marketed by Gé&U as “build to suit” properties, available for
immediate development, price negotiable. In the Grafton litigation, the Federal District Court
allowed discovery. As a result, certain documents became public record.

These documents show that in Grafton, a specialty transloading company has been
established, as in Upton. However, also established were a specialty ﬁnanéing company and a
specialty supply company, All three companies were established within the past several months
and all three companies are affiliates of a common parent company. The parent company, Spicer
Gas (a/l</a Spicer Plus, Inc., hereafter “Spicer”), has an established client base and a long history
of owning and operating this type of propane rail facility. The G&U does not.

In Grafton, the three new companies (one of which is the transloading company) and the
G&U have all signed a “Memorandum of Uhderstanding” (MOU). The three new companies
(one of which is the trénsloading company) have all also entered into an agreement with G&U

entitled “Financing, Development, and Construction Agreement” (Financing Agreement) which

! Board of Selectmen of the Town of Grafion v. Grafton & Upton Railroad Company, D, Mass., Case USDC 4:12-
CV-40164TSH. The essence of this litigation, as in the instant matter, is an assertion by the Town of Grafton that
certain activities at the Grafton Facility do not constitute “transportation by a rail carrier” and are thus not preempted
from local regulations. The litigation commenced in December 2012,



deals with financing most aspects of the Grafton Facility and providing an equipment lease from
the financing company to the G&U for equipment valued at approximately $3,200,000.

In Grafton, the new supply company has entered into a “Confidential Rail Transportation
Contract” with G&U that provides for financial guarantees from the supply company to G&U,
This includes a provision that the éupply compaﬁy pay G&U for all sums that are payable from
Gé&U to the financing company under the Financing Agreement, of which the transloading and
supply company are both a party to, as well as the supply company paying G&U for property and
liability insurance and all real and personal property taxes attributable to the Grafton Facility.

In Grafton, the Financiﬁg Agreement, to which the transloading and supply company are
parties, also requires that G&U make equipment lease payments to the financing cofnpany
‘;solely from fees collected by the Railroad under.thc Rail Transportation Contract or
Transloading Agreement,” The Grafton Memorandum of Understanding, Financing,
Development, .and Construction Agreement, and Confidential Rail Transportation Contract are
attached hereto as Exhibits A, B and C, respectively. The Town’s Request for Findings of Fact
and Rulings of Law, dated January 31, 2013, is attached as Exhibit D. It contains a more
detailed explanation of the arrangements of the G&U in Grafton. See, in particular, pages 9-13.
Closing arguments took place February 11, 2013, in Federal District Court.

In the instant matter, the Petitioners’ counsel has thus far received only the Public
Versions of the Upton Terminal Transloading Agreement and a Lease Agreement between Upton
Development Group, Inc. and Grafton & Upton Railroad Company. The copy of the Board's
Decision granting G&U's Motion for Protective Order, served upon Petitioners' counsel failed to
include Exhibits A and B, and, therefore, Petitioners' counsel has just yesterday completed and

signed the Undertakings and sent them to G&U's counsel with the request that he provide him



with unredacted copies of the Terminal Transloading Agreement between G&U and Grafton
Upton Railcare, LL.C, ("Dana") and the Lease Agreement between G&U and Upton
‘Development Group, LLC. The Public Version of the Terminal Transloading Agreement,
however, raises a number of questions which need to be answered or at least clarified through
discovery. If the arrangement between G&U and Dana can be changed on ten days' notice, how
are the Board or the Petitioners to know what the long-term transloading arrangement will be? Is
it the normal practice of G&U or, for that matter any independent short line railroad, to have a a
packaging facility on its premises in which it bags wood pellets? How are the transloading
charges assessed the shipper by Dana fixed by G&U? How much does Dana pay G&U for the
use of its property to perform the u'ansloadiné operations? What are the terms of the insurance
policy which Dana is obliged to procure to protect the G&U? These are critical issues, and they
only can be resolved through discovery.

Moreover, the Grafton documents set forth as Exhibits A, B and C raise the possibility
that there are other agreements involving the Upton Facility heretofore not identified that could
bear heavily as to whether or not activities at the Upton Facility constitute “transportation by a
rail carrier”. Dana Companies have a 40 year history of bulk chemical transportation and
storage with a large client base. Dana Corhpanies have been inextricably a part of the Upton
Facility, as set forth in the Petitioners’ original submittals to the Board. Dana Companies have
the ability to ﬁﬁance and operate the Upton Facility. Petitioners believe that additional
discovery may show that Dana Companies has a financial interest in the Upton Facility, much
like the interest of Spicer in the Grafton Facility. The key question is this: How is it possible

for the G&U, a small independent short line railroad, to install transloading facilities in both



Upton and Grafton in a period of two years without financial assistance, the source of which has

not yet been disclosed in the instant proceeding??

Petitioners respectfully request the STB to reconsider its ruling in the Decision served

January 24, 2013,

PETITIONERS,

By their attorneys,

Mark Bobrowski Fritz R. Kahn

Blatman, Bobrowski & Mead, LL.C Fritz R, Kahn, P.C,

9 Damonmill Square, Suite 4A4 1919 M Street, 7" Floor
Concord, MA 01742 ‘Washington, D.C,, 20036
978.371.3930 202,263.4152
mark@bbmatlaw.com xicege@gmail.com

DATE: February 13,2013

2 Fueling these questions, Petitioners have also newly discovered a brochure of the Dana Companies in
which it states: “Its latest endeavor is the construction of a “state of the art” Rail-to-Truck transfer facility in Upton,
MA. In operation for almost two year [sic], the facility services 15 customers with an average 115 rail cars, with
zero safety incidents”. There is no mention of the G&U in this brochure. See Exhibit E.
http://www.supplychaindigital.com/reports/The-Dana-Companies.
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MEMORANDUM OF UNDERSTANDING

Memorandum of Understanding dated as of August 24, 2012 ("MOU™) by and between GRT
Financing, LLC, of 12 Roosevelt Avenue, Mystic, CT 06355 (bereinafter referred to as "GRT")
and All American Transloading, LLC, of 42 Westborough Road, North Grafton, MA
(hereinafier referred to as "All American") and Patriot Gas, LLC, of 14 Indian Road Lane,
Greenwich, CT (hereinafter referred to as "Patriot"), Spicer Plus, Inc. and NGL Supply
Terminals Company, as guarantors, as set forth below, (and collectively with the foregoing
parties, the "Operators") and Grafton & Upton Railroad Company, of 929 Boston Post Road,
Marlborough, MA 01752 (hereinafter referred to as "Railroad").

WHEREAS, the parties have discussed and negotiated arrangements and their respective roles to
plan, finance, construct, and operate a liquid petroleum ges distribution and terminal facility (the
"Facility") on the property of the Railroad in Grafton, Massachusetts: and

WHEREAS, the parties have negotiated agreements in substantially final form to set forth the
respective rights and obligations of the parties (the "Agreements") as referenced below; and

WHEREAS, each party has taken certain actions toward the construction of the facility such as
site acquisition and site preparation work conducted by the Railroad and the purchase of storage
tanks by the Operators in reliance on the good faith commitment of the other parties to finalize
arrangements for the Facility; and }

WHEREAS, the parties desire to enter into this MOU in order to confirm their agreement in
principle, based on the form of agreements attached hereto and as otherwise clarified and set
forth herein, so that each party may proceed to take certain actions that are required in order to
proceed with work on the Facility in reliance on the other parties agreement to endeavor in good
faith to finalize and execute the Agreements.

NOW, THEREFORE, the parties hereby agree as follows:

1. Finaneing, Development and Construction of the Facility. The agreements of the parties

with respect to the financing, development and construction of the Facility are
substantially set forth in the Financing, Development and Construction Agreement
attached hereto as Exhibit A. The development plan referred to therein which shows the
basic location and layout of the Facility has been completed less site engineering which .
shall include an existing condition survey and topographical survey. Upon execution of
this MOU, the Operators will within two business days thereafier engage LPG Ventures
in order to obtain the information and. site preparation specifications such as but not
limited to rail track lengths elevations for track area tank ares and truck loading arez,
required for the Railroad to complete the grading required for construction of the facility,

2. Transportation and Switching Fees. The obligations of and compensation to the Railroad

for switching railroad cars to the Facility and moving empty cars is substantially set forth
in the Confidential Rail Transportation Contract attached hereto as Exhibit B. Patriot
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REDACTED

shall use its best efforts to deliver a minimum of 800 cars a year to the Facility. Under
this contract, Patriot shall pay the Reilroad a base rate of §.”" per car for the first and
second contract year and in the third and subsequent years the base rate per car shall be
escalated as set forth in the contract. The base rate shall never exceed the lowest rate that
the Railroad charges any other Shipper. :

In addition, Patriot shall pay the Railroad: REDACTED

(8)  an additional amount of §.  per car up to a total of 12,000 cars with a credit of
$" . per car delivered by other customers. (At its option, the Railroad may shift
$  of this amount into the payments that will receive under.the Terminal
Transloading Agreement referred to in the next paragraph.) If Patriot and other
shippérs do not deliver at least 800 cars per year to the Facility (with a credit for
any cers delivered by other shippers or cars in excess of 800 per year for
preceding years), Patriot shall make a payment to the Railroad equal to $.
times the shortfall in cars. This payment, as well as 50% of the costs incwred in
defending any preemption challenge to the Facility, shall be guaranteed by the
members of Patriot, namely Spicer Plus, a Connecticut corporation and NGL
Supply Terminals Company;

(b) all sums that are payable under the equipment lease described in the Financing,
Development .and Construction Agreement, including property and liability
insurance and all real and personal property taxes atiributable to the Facility.

3. Transloading Arrengements. The obligations of the Railroad and All American
Terminals with respect to transloading services are substantially set forth in a Tenminal

Transloading Agreement attached hereto as Exhibit C. R E D A CTE D

Contract Year and Partial Year Guaranty. Operations shall commence upon completion

and operation of the Facility. The period between the coramencement’ of terminal
operations and April 30, 2013 shall be designated the construction year. During the
construction year the Operator shall guarantee minimum fees to the Railroad of §. .
Contract Year | under referenced agreements shall begin May 1, 2013,

4. Termination Due to Impracticability. If there is a measurable material adverse chan ge in
circumstances or conditions pertaining to the Facility which prevent a party fiom
performing or make it commercially impractical for a party to perform its obligations
under one or more of the Agreements then such party may terminate the Agreements.

- The parties agree to cooperate in the winddown of the Facility such as, but not limited to,
removal of equipment owned by any party which comprises the Facility,

5. Agreement in Principal. The parties will acknowledge that they have an agreement in
principle on the foregoing matters and agree that they will endeavor in good faith to
finalize and execute the agreements in substantially the form attached hereto, with such
clarifications and additions as may be required to incorporate and reflect their mutual
intent on the matters set forth therein and in this MOU,

4F03097.doc— 131393 i 2
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IN WITNESS WHEREOF, the parties hereto have executed this MOU as of the day and year
first above written

GRT Financing, LLC

By: 7@/«4 w
Its’ /bz/lméu/t/

All American Transloading, LL.C

vy Ao VRO

Its MWVA«___

Patriot Gas, LLC

Spicer Plus and NGL Supply Terminals Company as\t Paragraph 2(a) and 4

Spicer Plus, Inc.

" By %d(«vvém

T Redid

y £00 n.e:-x\}‘\:]_aa‘g__' LM

By:

Its
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Spicer Plus, Inc.

By 4@«»«« ‘ e(/u

Its (P\f‘{;a- l}ﬂ"\i

| NGL Supply Terminals Company:
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EXECUTION COUNTERPART

FINANCING, DEVELOPMENT AND CONSTRUCTION AGREEMENT

This Financing, Development and Construction -Agreement is entered into as of October 1,2012,
by and between GRT Financing LLC, of 12 Roosevelt Ave, Mystic, CT 06355 (hercinafier
referred to as "GRT ") and All American Transloading, LLC of 42 Westborough Rd, North
Grafton, MA 01536 (hereinafier referred to as "All American") and Patriot Gas, LLC, of 14
Indian Rock Lane, Greenwich, CT 06830 (hereinafter referred to as "Patriot") and Grafton &
Upton Railroad Company, of 929 Boston Post Road, Marlborough, MA 01752 (hereinafter
referred to as "Railroad").

WHEREAS, Railroad is desirous of ﬁhancing, developing and constructing a transfer facility for
the transloading of liquified petroleum gas ("LPG") at the Railroad's rail yard located in North
Grafton, MA (hereinafter referred to as the "LPG Transfer Facility™); and

WHEREAS, Railroad has created a site development plan showing the LPG Transfer Facility
(the "Development Plan") and a copy of the Development Plan is attached hereto as Bxhibit A;
and

WHEREAS, GRT desires and is willing to finance and to facilitate certain aspects of the
construction of the LPG Transfer Facility, to lease the LPG Equipment, as defined below, to the
Railroad and to engage LPG Ventures, an experienced LPG facility consultant, to design and
construct the LPG Transfer Facility in accordance with the Development Plan; and

WHEREAS, all Parties need to enter into a more detailed writing that enumerates the financing,
construction end development and other business terms and conditions that the parties have
agreed to.

NOW THEREFORE, in consideration of $1 .00, the foregoing, and other valuable consideration,
the receipt of which is hereby acknowledged as being given and received, the undersigned
parties hereby covenant, warrant and agree as follows:

1. All American and Railroad have agreed to the terms of a Tenminal Transloading
Agreement dated as of October 1, 2012 (hereinafter referred to ag "Transloading A greement"),
the terms and conditions of which are incorporated herein, and

2, Patriot and Railroad have agreed to the terms of a Confidential Rail Transportation
Contract dated as of October 1, 2012 (hereinafter referred to as "Rail Transportation Contract"),
the terms and conditions of which are incorporated herein, and

3. GRT and Railroad have agreed upon a LPG build-out plan showing the location of and
specifications for the LPG tanks and all related facilities (the "LPG Build Out Plan") based on
the Development Plan and LPG Ventures' quotation dated July 27, 2012 and Master Plan and
Process Flow Diagrams attached hereto as Exhibit B and incorporated herein by reference,

4, The Railroad shall complete and construct, at its sole cost and expense, the site
preparation work shown on the Development Plan and listed in the Construction G&U RR
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section of Exhibit C attached hereto substantially in accordance with the construction schedule
set forth and attached hereto as Exhibit D in each case with such modifications as the parties may
agree upon based upon the recommendations of LPG Ventures, ’

5. GRT shall engage LPG Ventures to complete and construct the LPG Transfer Facility in
accordance with the LPG Build Out Plan and as set forth in the Construction GRT/LPG Ventures
section of Exhibit C, pursuant to the design build contract (the "LPG Ventures Contract®) and
substantially in eccordance with the construction schedule set forth and attached hereto as
Exhibit D in each case with such modifications as the parties may agree upon based upon the
recommendations of LPG Ventures. GRT shall provide the funds to complete and construct the
LPG Transfer Facility, and to acquire and to lease the LPG Equipment to the Railroad pursuant
to paragraph 6 herein,

6. Financing and Security, GRT and the Railroad have mutually agreed that for necessary
business reasons including but not limited to the parties goal of expediting the development and
construction of the LPG Transfer Facility, that the obligations of GRT set forth in paragraph 5
herein shall be provided/handled as follows: ‘

a. All payments necessary for the completion and construction of the LPG Transfer
Facility for which GRT is responsible shall be made by GRT to LPG Ventures, to the suppliers
. of the LPG Equipment and to all contractors, subcontractors, suppliers who work on the LPG
Transfer Facility, as directed by GRT. Simuitaneously with the execution of this Agreement,
GRT has demonstrated to the commercially reasonable satisfaction of the Railroad that GRT has
the funds on hand or access to finds in an amount including a reasonable contingency allowance
that is sufficient to complete construction of the LPG Transfer Facility substantially in
accordance with the LPG Ventures Coniract and the budget attached hereto as Exhibit E. GRT
shall pay LPG Ventures and all of the suppliers, contractors and subcontractors who work on
construction of the LPG Transfer Facility in the ordinary course of business subject to prior
review and approval of the Railroad for consistency with the budget, which shall not be
unreasonably withheld or delayed and be deemed given if the Railroad does not object on or
before the fifth day after receiving the proposed schedule of payments from GRT. GRT shall
defend, indemnify and hold harmless Railroad from and against any mechanics liens or other
liens or encumbrances that are filed on or burden Railroad property as a result of acts or
omissions of GRT, LPG Ventures and any suppliers or contractors working on the LPG Transfer
Facility and shall take all measures at its sole cost and expense required to release any such lien
within thirty (30) days after any such lien is filed.

b. Title to the four (4) 80,000 gallon LP tanks, the rail tower piping system, tank
headers, piping, pumps, compressors, water suppression system and all related equipment and
structures thereto (the "LPG Equipment") shall be acquired by and held in the name of GRT.
The Railroad shall have the exclusive right to use the LPG Equipment pursuant to a twenty (20)
year equipment lease between GRT, as Lessor, and Railroad, as Lessee (the "Equipment
"Lease") as described in this paragraph 6, for purposes of operating the LPG Transfer Facility
and performing its obligations pursuant to the Transloading Agreement and the Rail
Transportation Contract and its obligations to any customers as a result of the Railroad's status as
a common carrier. GRT at its option may extend the Equipment. Lease for an additional tetm of
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ten (10) years. The Equipment Lease shall be senior to any other financing arrangements of the
Railroad and Railroad shall obtain consents and non-disturbance agreements from its other
lenders to this effect. The Railroad shall defend, indemnify and hold harmless GRT from and
against any liens that are filed on the equipment comprising the LPG Transfer Facility as a result
of acts or omissions of the Railroad and shall take all measures requived to release any such lien
at its sole cost and expense, within 30 days after any such lien is filed.

c. Under the Equipment Lease, the Railroad shall make monthly payments in an
amount that will amortize the costs of the LPG Transfer Facility over 20 years at 5% interest per
annum, provided, however, such costs in the aggregate shall not exceed the total costs set forth in
the budget attached hereto as Exhibit E. The Railroad shall make the payments to GRT on the
LPG Equipment pursuant to the Bquipment Lease solely fiom fees collected by the Railroad
under the Rail Transportation Contract or Transloading Agreement. The Equipment Lease
otherwise shall be without recourse against any other assets or revenues of the Railroad,

d. The Railroad will fully cooperate with GRT by signing a comumercially
reasonable Equipment Lease, which shall, among other things, include the events of default set
forth in this Agreement, and other customary terms and all typical commercially reasonable
related financing documents required in connection with the Equipment Lease, including but not
limited to UCC Financing Statements, Collateral Assignments, Non-Disturbance Agreements,
ete., {the "Financing Documents"), excepting any monetary recourse obligation documents, as
the Railroad is to have no monetary obligations under the Financing Documents, other than the
obligation to tender the payments required to be made to GRT from revenues from the Rail
Transportation Contract or Transloading Agreement pursuant to Section ¢ herein.

e The Railroad represents and warrants that it has good title to its property on which
the LPG Transfer Facility shall be constructed, fiee and clear of all liens, claims and
encumbrances other than those set forth on Exhibit F attached hereto; that this Agreement and
the Equipment Lease shall not violate or cause a default under any agreement, contract, financing
document, decree or order to which the Railroad is a party or is subject; the Railroad has
adequate funds or resources to carry out and complete the initial site preparation referenced in
Paragraph 4 hereof; and the Railroad is solvent and is presently able, and reasonably expects to
continue to be able, to pay all of iis debts, expenses and liabilities in the ordinary course of
business. :

7. Preemption. Each of-the parties hereto acknowledges, understands and agrees that
Railroad may rely on federal preemption principles in order to construct and operate the LPG
Transfer Facility without obtaining certain federal, state or local permitting or preclearance
apptovals, that Patriot, All American and GRT have each independently reviewed the scope and
application of federal preemption principles and that such reliance may be challenged by legal
action in courts or before the Surface Transporfation Board, Each of the parties hereto hersby
waives and releases any claims apainst Railioad in the event that any such challenge is
successful or in any way adversely affects the ability of the parties to implement or realize the
benefits of this Apteement. Patriot shall reimburse Railroad, within 15 days after receiving
invoices, for 50% of the legal and related expenses incurred by Railroad in connection with any
legal or regulatory challenge to any reliance on federal preemption principles,
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8. Default and Remedies. Each of the parties hereto acknowledges that the following shall

be considered events of default and shall be grounds for immediate termination of this
Agreement upon written notice by any other Party ("Non-Defaulting Party"):

(a) If any Party (the "Defaulting Party™) shall breach any material covenant,
representation, warranty, condition, or obligation of this Agreement, the Transloading
Agreement or the Rail Transportation Contract, and fail to remedy such breach within 30 days
after written notice to do so from the Non-Defaulting Party; (b) any Party files a voluntary
petition in bankruptcy or shall be adjudicated as banknupt or insolvent, or shall seek or consent to
the appointment of any trustee, receiver, conservator, or liquidator of such Party or of all or any
substantial part of its properties; (¢) any person shall file an involuntary petition in bankruptcy
against a Party, and such petition is not dismissed, discharged, or otherwise tetminated with
prejudice within thirty (30) calendar days of the original filing thereof: (d) a court of competent
jurisdiction shall enter an order, judgment, or decree approving a petition filed against a Party
secking a reorganization, arrangement, moratorium, composition, readjustment, liquidation,
dissolution, or similar relief and such order, judgment, or decree shall remain unvacated and
unstayed for an aggregate of thirty (30) calendar days (whether or not consecutive) from the date
of entry thereof; or a trustee, receiver, conservator, or liquidator of such Party or of all or any
substantial part of its properties shall be appointed and such Party shall acquiesce in such
appointment or such appointment shall remain unvacated and unstayed for an aggregate of thirty
(30) calendar days (whether or not consecutive); (€) a Party shall admit in writing its inability to
pay its debts as they come due, its insolvency or pending insolvency, or a suspension or pending
suspension of operations; (f) a Party shall make a general assignment for the benefit of creditors
or take any other similar action for the protection or benefit of creditors; or () there occurs any
event which, under applicable laws, has an effect similar to the events described herein.

Termination or expiration of this Agreement for any reason shall not release any Party
from any obligations that may have accrued before such termination, nor shall it preclude any
Party from exercising any remedies it might have to enforce such obligations. Termination of
this Agreement by the Non-Defaulting Party shall not cause any prejudice to other rights and
remedies of the Non-Defaulting Party.

9. No waiver. The feilure of a Party to insist upon strict performance of any of the
provisions of this Agreement in one or more instances or the failure of a Party to exercise any of
its rights hereunder in one or more instances shall not be construed as a waiver of any such
pravisions or the relinquishment of any such rights, but the same shall continue and remain in
full force and effect.

10.  Severability. If any part, term, or provision of this Agreement is held by a court or other
authority to be unenforceable, illegal, against public policy, or in conflict with any federal, state,
-provineial, or local laws, then such part, term, or provision shall be considered severable from
the rest of the Agreement. The remaining portions of the Agreement shall not be affected and
shall be interpreted so as best to effect the original intent of the Parties, and the rights and
obligations of the Parties shall be construed as if this Agreament did not contain the particular
part, term, or provision found illegal, prohibited, or unenforceable.

4FGO03 — 143674 . 4
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11.  Good standing and authority. Each Party represents and warrants that it is duly organized
and validly existing in the state or province of its formation, in good standing in such state or
province, and qualified to do business in the state or province in which it does business. The
persons signing this Agreement on behalf of the Parties warrant that they have the authority to
bind the Parties to alf the termns and conditions of the Agreement.

12, Notice. Any notice or other correspondence required or permitted under this Agreement
shall be in writing and addressed to the respective parties at the following addresses, or at such
* other addresses as a Party may furnish in the future:

GRT Financing, LLC
12 Roosevelt Avenue
Mystic, CT 06355

All American Transloading, LLC
42 Westborough Road
North Grafton, MA 01536

Patriot Gas, LLC
14 Indian Rock Lane
Greenwich, CT 06830

Grafton & Upton Railroad Company
929 Boston Post Road
Mariborough, MA 07152

Matters of an operating or emergency nature may be communicated by telephone, e-mail, fax, or
other reasonable means.

13.  Dispute Resolution.

()  Whenever any dispute or issue of interpretation or application of this Agreement
arises between the Parties, the Parties shall use good faith efforts to resolve the matter
expeditiously and without resort to arbitration or litigation. Each Party shall appoint an officer
having responsibility for and authority to resolve such disputes. If a dispute remains unresolved
for 60 days following the commencement of such good-faith efforts, then either Party may
proceed to resolve the dispute in accordance with the procedures described below in Section

15(b).

(6) Al disputes arising in connection with or involving the interpretation,
implementation, or application of this Apreement shall be resolved through arbitration. The
Party initiating arbitration shall notify the other of the issues to be arbifrated and propose a
process to select an arbitrator knowledgeable in railroad matters. If the Parties cannot reach
mutual agreement on the selection of an arbitvator within thirty (30) days of the original notice,
the Party initiating arbitration may petition the American Arbiiration Association to designats an

4FG0013 - 143674 5
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urbitrator. The mbitrator's decision shall be inal and binding. Ench Party shall henr one-half the
cosls of the arbitrator. From the time the arbitrator is chosen, evidence is 1o be presented and
decision rendered within ninety (90) days.

14, Goveming Lave. This Agreemont shall be governed and interpreted wider the laws of the
C wealth of M b

15, Conlidentnlity. This Agreenwm shall remain strietly confidentinl hetween the partics
hereto, exespt-thet each of the undensigned parties may share the sime with any bank v other
dobl or equity linuncing source fir purposes aF securing the Rnancing anicipated hereunder mnd
with its legal coyunsel.

16.  Counterpaely. This Agreement may be excouted in uny number of connterparts, cach of
which shall be deemed an origionl and all of which shall constine one and 1l same Agreenent.
" T 4

g

Fxceuted as an inshunent wkicr senl as of Qctobert, 2012,

GRT Financing LLC . Gralton & Upy # Railrgad Chtpfany
Rersrin COH, |
By: LI L L JZ LN/ZL, ¥, ., /,% /
Lawrence C, Chester, President, S Delli Priseoli, Presidim & Treastrer,
and not individually /Eld ml hdlividually

»

Al American Ternminals, LLC Puiriot Gas. LLC

B ,¢~’{/’/// = by (Dt R .Cld o

P

AR} Inpt l st € hensfoe - W67 G
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EXHIBIT A

Development Plan
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EXHIBIT B

Master Plan and Process Flow Diagrams

4FGO013 — 143674

VENTURES
July 27, 2012

Mr. Jon Holsteln
36 Thames Street
Groton, CT 06340

Mr. Holstein,

LPG Vantures is pleased to submit the following quote for the construction and commissioning of your
rall terminal In Grafton, MA.,

_Our Quote Followrs:

Set Tanks

Excavate pier footings and pour conerate per local code, install per cast piers, and set tanks, This
Includes the excavavion, concrete footers, pre cast plers, freight for piers, erane to unload plers and
tanks and labor. $75,438

Tank Trim

Provide engineering for tank opening alterations, install two 4" and two 3” openings fn the bottom of
the tank for liquld and vapor operations, Perform tank alteratlons and have the alterations inspected
and approved by third party ASME Code inspeciors. Install new 4" and 3” internal valves, new rellef
volvas, thermomaters, pressure gauges and replace manway gaskets and bolts. Pans and labor
included. $102,518

Piping: Tanks to Header Lines
Install new 3” vapor and 4* liquid lines from the bottom of each tank to the header fines. This Includes

new pipe, mechanical vaives, flex connectors and lobor $63,488

Piging: Header Lines

Install two 3* vapor lines, one cold vapor and one hotvapor, one 6” iiguld In line, and one 12" liquid out
lines. These fines will ba fitted to the tank piping and will have connections for vapor to be used for
railear unloading, loading operations, and connections to the comprassor hank. Parts snd Iabor included.

573,682
Pump Bank
listall 4 new Blackmer 4 pumps for transpart Ioadlnx. Connect pump bankloanl ontlets and roue
plping to transport londing area. Innoll new | valves, flax and
and labor inchided. $133,736

Rejl Towers and Catwallis
Tnstall four raif towers with two gangways each and catwalks to connect ench of the towers. Install

stalrs at each rall tower, Parts, labor, and freight included. $104,296

Rall Tower Piping

Pipe each rail Yower with four liquid iines and two vapor lines—piped to unload two rail cars per tawer,
Install new plping ESVs, articulating foading arms, hoses, mechanical valves, railcar ESYs, hoses and caps.
Parts and labor Included. . 5343,621

AR Bk Suter, LPG.NIS Plane Design & Cowvlevetinn. ASME ¥ DOT Cerlified, Tronsportation Services, Pra-cust ik [orx
Y611 L, S3nE Sl Raaplown, MO 01143 « 3167371306 + VA BHL7TLIZ00 - Toll Frew 888,739 8764 = wwirlpgventuas com
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Rall Systam Piping
Instalf fiquid and vapor piping from rall towers to compressor bank and to tank h;ader lines, Parts and
41,132

laborincludad.

Compressors .
. Instalt four new Corken 691 compressors with 30HP explosion proof motors. Par;s and labor included.
120,862

Metering And Loading Systems

Plpe figuid from pump bank to metsring system. Install one metering skid capable of loading two
transports. (nstall piping from metering skid to loading bulkhead for two ports. fnclud

skid, mechanical valves, bulkheads, ESVs, and labor to Install, $343,807

ESV System

{nstall prieumatic E5V system that will Include master shut down operators at the entrance of the
facillty, the loading rack and at the ral! towers. Install Industrial alr compressor with alr drying system.
Parts and labor included. $12,613

. Electrical {Budgetary)
Provide tabor, parts, and supplies to establlsh electrical sarvice for pumps, motors, metering systems,
and components refated to produtt transfer from an existing unsite power source, We cen provide 2
comprehensive electrical quote with more informatlon concerning incoming power supply, lighting

reguirements and the number of structures onsite. Cost Plus
Concreta Work

Provide all labor and supplies to form and pour pais Tor tank sub footers, pumps, compressors, 3il
towars, pipe supports and a B8' x 60’ x 8 pad for transport loading. $125,000

Commilssionlng, Testing, And Other Construction Equipment And Supplies
Piace all systems In operation and test for proper operation, rental equipment, erash post, sieel plpe
supports and construction supplies. Parts and labor included. 0,026

Dur quote for this terminal project Is $1,610,200.
Notes and Excluslons :

Not Included in this quote is gas to pressurize the system, site improvements {roads, landscaping,
grading, etc.} conopy for the loading rack, or tank and system painting.

Construction Schedula
Once contracts and ngreements are signad the shop fabirleation work could start on major components

that would be built in our shop. On-Site work could begin in AugusL and complate the project in late
November.

Terms

309 of total project cost when contract Is signed,

30% with the delivery of majar components—pumps, motors, metering system
3026 when terminal is commissioned

1034 Net 30 days after commissioning

4rGO0!3 ~ 143674
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Thank you for the opportunity to submit ths quote for your consideration,

Best Regards,

(ol o

Carroll Jordary
LPG Ventures

GURRO0044
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EXHIBIT C

Grafton & Uptou LPG Transfer Facility Construction
Responsible Parties

Pre-Construction
G&URR

1) Town Awarcness-Conceptual Plan to be shown to Town Manager, ond any follow-up
thereafter that G&U determines to be neeessary / Thers are no approvals from Town of
Gruflon when development/construction proceeds under precmption. :

2) Site and Soil Engineering (with backup from LPG Venlures)

3) Rail Spur engineering

Spicer Group / LPG Ventures

1) Plant Engineering / Piping luyont aud design
2) Water Suppresion roquiroments / cugincering
3) Truck loading luyow / engincering

Coustruction
G&URR

1) Sitework ~ clearing, leveling and compacted to specifications
2) Rall track spur / switches / trackaye / d-rail / ete

3) Utilites provided to site-- sewer / waler/ electric

4) Dusinage

5) Site provided for ready install of equipment

Spicer Group / LG Ventures

1} {ostallntion of 4 80,000 gallon IP tanks and conorete piers to sct on

2) Rail tower installation and piping to lank headers

3) Install of piping, pumps, cotnpressors to design specifications

4) Water sippression system

5) Electrical work — Tie in of pumps / compressors / metering system and site Hghting
6) Trnick londing racks

7) Concrete work / usphalt

8) Fencing of entire LPQ Transfer facilily

For Discussion

I) Finat Sitework
2) Walter Retention

4FGDO13 ~ 143674
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EXHIBIT D

Construction Schedule

Separately Disteibuted

4FGO013 - 143674
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EXHIBIT E

LPG Ventures Contract ar;d Budget
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EXHIBIT F

Railroad Permitted Encumbrances

Chicago Title Insurance Company

. OF TITLE INSURANCE Pollsytler | 72307-65382997

SCHEDULE B PART | {ADDENDUN)
EXCEFTIONS FROM COVERAGE

«= pas and wires granted lo New England Povesr Company by Bronlon M, Brimkzonoe In gn
- i Swmis! 18, 1698 and recordad Dook 2753, Page 527,

+ sy tho Grafion Conservation Commission lo Chades Atclue daled January 31, 2011 and reconded
stz 55, Permlt No. B28, .

+incus issved by the Grafion Gonzesvallon Connnisskn to Clisiles Alchue, appican and owner,
31,2002, Page 6O, DEF Fila No. 1840784,

AIALEn Mg léey
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EXECUTION COUNTERPART

CONFIDENTIAL RAIL TRANSPORTATION CONTRACT .

This Confideminl Rail Trasponation Contraet (the "Contract”) made as uf Ocinber 1,
2012 hy and among Grafton & Upton Railrond Co. ("G&U™), Patriot Gas Supply, LLC
1"Barion”). and. solely lor purposes of providing certain guaraniees as provided in this Comtmet,
Spicer Plus. Inc. ("Spicer”) and NGL Supply Tenuiuals Co. ("NGL"),

WHEREAS. G&U is a rail carrier that wams md operates o fine between Norih Ginflon,
Massachuseus, where the line connects with a line of C8X Trmsportation, and Milford.
Massaclniseits:

WIHEREAS, Patrint is o purchaser and whalesale seller of liquefied petrolewn gus: and

WHEREAS. G&U has a yard Tocated in Norle Gralion {the "Yard”) with u Teility
comprised of approximely 8 oeres ol laind and equipment (the "Faeility™) that Is capable off
nansloading lipified petrolemn gas Iron rail cars 1o trucks: and

WHEREAS. she parties desire (o enter into an arraigement pursuant 1o which Patriot will
arrmge liw the shipmeni of liquefierd petrolenm gas by rail 10 the Yard for imnsloading by G&U:
and

WHERLEAS. il is in the berests of Gé&U and of Spicer and NGL. both of which are
Patriol altiliates that will benefit fram the performance of 1his Contract, lor Spicer and NGL lo
provide assuranees 1 G&L in the form ol the gnaraec ubligations assumed by Spicer and NGI.
prrsnant oy this Comeact: und

WIHEREAS. the purties desive to esublish e lems and conditions for such
-rmsporiation services pursiant to this Contiet in accordance with 49 ULS.C. 10709

NOW, THEREFORE, in consideration of the [oregoing premises and the covenmis sid
provisions set forth behnw, aud imending 1o be legally bound. Ihe panies hereby agree as lollows:

1. Term. This Contract shall hecome effective as of the dmie ol the commencement
~ ul operations at the Facility and shall remabn jn cffect, unless earljer ferminated as provided in
\liis Contract, for a termt ul twenty (20) years ITom the effective date. Patyiot shall lidve the righ
so lemg as it is nof in default under this Contraet and the Coniruct has not been terminated as
pravided herein, (u) 10 exiend the Contract [or 10 years alier the initial, 20 vear {enn by providing
writlen notice 10 G&U not later thon 90 days prior lo the expitatlon of the initinl 20 year lenn
and {hY to iniliale nepotimsions with G&U lor the extension of the Contract. on tenns ad
conditions satisficiory to both pariies. heyond the expivation of any 10 year extensinn hy
praviding written notice to G&U nat Jater than 180 days prior t the expiration ol the exiension
lerm,

2 Services by G&U. For each loaded rail cor of liquefied petrolenm gas received by
G&U Tor the account of Patriot in interchunge with C8X at North Grafiou, G&U shall provide all

AFGN2SE-Conlicdetoial Rall - FINAL dog - 13675
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transporiation and transloading services necessary 10 move the var 1o the Yard and 1o trmsler
lignefied pewroleum gas (ram the sail car to tmcks. Such services by G&U shall inchide
switching the cars in Ihe Yard und moving cmpry cars hack to the interchunge with CSX. Excejn
as ptherwise provided in this Comract. the services provided by G&U shall be subject 1o the
lerns and conditions of the Unilorm Straight Bill of Lading, ol! applicable tarilfs of G&U and all
applicable: miles and realations al any povernmental agency or the Association o’ Amgrican
Railroads.

3 Panig Volume Comminnent. . ,

(o) During each Contract Year while 1his Comracl is in effew, Pairior shall
use commercially reasonable efforts 1o arange for the delivery 1o G&U ot North Graflon a
otinimun of 800 mil ears of liquefied petroleum gas. G&U shall have the right 1o take delivery
of and translead il cars of liquefied petroleum gos delivered 10 G&U al North Grallan by. Tor
1lie aceonnt of or on beholl of cusiomers other than Palrio, and, for purposes of ealeulnting sich
mininmm number of cars. Patrial shall be eredited with any cars delivered by, fur the acconni of
ar oi behal f of any mher such customers in any Contrucl Year.

4. Transponatjon Cliamcs. ’ R EDAGTED

ia) In et Jor ihe services pravided by Gl as described ahove. Penriot
shall pay GéeU in accordance with the "Base Rate® that is in elfect @ the time ol delivery ol each
ratlear. The Base Rae for the lirst and sceand Contraetl Years afier the efiective dme shall be
§. ercor. The Base Rale for 1he third and subsequent Coatract Years shall be §- per car
escalmed 15 set forth in Section 5. In no event shall the Base Rate exceed the Jowes! rate that
G&IJ charges any other shipper Jor handling a car of tiquelied petraleum gas ot the Facility.

) Inaddiion, Paiviot shall pay the Railraad:
Y

(i) an addbipnal amoum of $  per cor up 1o a taml of 12,000 cars
wilh o cradit of §.  per cor of liguefied petrolenm gas defivered by other customers. 1
Parriat and other shippers do not defiver al Jeast 800 cars per yeur lo the Fucifily (with a
credit o any vars delivered by mher shippers or cars in excess ol 800 per year for
preceding yeurs), Patrdol shall make n payment to G&U equal 4. ) times the shortfall
in cars {the "Sharuall Payment”). The Shortlall Payment, and the minimum paymem set
Torth in Seciion 4(d) below. shall be marmiced by Spicer Phis, Inc.. a Connecticul
corporntion and NGL Supply Terminals Company; provided, hawever, this payment
abligation and gnaranty shall be snspended or terminate during or afier any period the
Foeility is. respectively. temporarily or perranently legolly prohibited lrom operating as
4 result of s precmption challenge referred fo in Seclion 11 of this Aprcement.  The
Parties do no intend the Shortfall Paymem ohligation und guaramy as liquidaled
damoges and T Palriot disconiinues its operation ot the Facilily G&U shall nse
commercially rensonnble efforis to mitipate dumages hy reasing the Facility or yard
where the Facitiy is locmed: )

(¥
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(i} afl smms that wre payable under the equipment lesse deseribed in
the linaneing. Development and Cunsimuction Agreement, including property and
liability insurance and il renl and persanal property tnxes attdilmiable i the Facility (the
“Equipwient Lease Puyments"). Patrot shall recetve o credit 1oward the Equipment Leose
DPayments equal (o the wial Equipment Lense Payments doe in o Contract Yeur divided by
1otal cars of lignelied pewoleum pas delivered ta the Facility by all customers, inchiding
Pawion and other customers, times the number al cavs ol liquefied petrolemn gas
delivered Ly other cuslomers.

(c)  G&LU sholl render invoices to Patrioi hased opon the number of cors
yeceived by G&U for the account of Pawiot each calendar month, and Patrict shall pay such
invoices within 15 days after receipt of such fnvoices

() Operations shall commence npon completion and operation ol the Fucility,
The period between the commencement of terminal operations and April 30. 2013 shall be
desipnated the canstriction year. Diving the canstimelion year Pairiot shall puaranice minjinuim
fees (o the Ruilroad in an aggrepate muowmn of §. front Tees paid under Section 4(a} or (b)
ahove. Contract Yeor 1 shall hegin May 1. 2013 and end April 30, 2014 (and that and each such
sneceeding period is referred {a herein as a "Contract Yeur™).

5. Bose Rme Escalation. The amotmt ol the Base Rute shall incrense annually
effective as of July | af ench Cantraet Year based npon the Amnual Indexes of Charge-out Prices
and Waye Rates issued by the Assaciation of American Roilroads. In making the determination
ol the increase, the Tinal “Material prices. wage rames and supplemenis combined (excluding
luehy” index Jar the Eastern Distriet shall be nsed, and the [inal index figure Tor the calendar year
2012 shall he taken as the base. - The methad of esealnting the Base Rate shall be determined by
cealenlating the pereent af’ incrense. or decrease, in the index uf the year 1o be escalated as related
lo 1he base year, und applying that percent th the Base Rate: provided, however, that in no event
shall the Base Rale be reduced (o less than the inifial Base Rate set forih in Scction 4 above. No
increases in excess ol 3% per annm shall be institoted, unless (he some are mutually agreed
upon by G&U and Patriat. 17 unable 1o reach agreement upan the same, then, the parties agree io
wmilize binding mediatian to resolve any increase(s) in cxeess of 3% per annum.

[ Car Snpply. Patriot shall wrange for the provision of rail cars for the
transpovtation of liquefied petroleum gas in accordance with this Confraet. Such cars shall be in
serviceable conditiun and i camplimee with applieable regulatiuns af the Federal Railrond
Administration and {he fnterchange rules of the Americun Association of Railroads, G&U shall
have no responsibilily to provide rail cars lor the use or the account of Patrigl.

7. Lass and Damige, G&LU shall be fiable o Patiat for luss of ar damusge to lading
during the provision of services by G&U pursuant 1o this Conlract; provided. hawever, that G&U
shall nut be Kable {a) if any Jass or damage is cuused hy an aet of God, an act of a publie ecnemy,
an act of govermmental ar military mithority or the nepligence of Patriot ar any of its ngents or
enstomers or {b) for any consequentinl, special, indirect or ponitive dnmages, interest or my
other claim other than for such loss or domage. Except as otherwise provided in this Contmet.

v
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all loss and damage claims shall be povered by and handled in accordance willh the terms and
conditians ol the Unilorm Strright Bill of Lading. 49 CFR 1003, amd 49 U.S.C. 11706.

8. Faree Majevre. 11, due-io u force majeure event, a party is unable to carry ont any
ol #ts obligntions under this Contract. in whole er in part, and if such party promptly, afier
discovery thereal, gives 1o the otlier party wrillen notice of such farce majeure event, then the
abligations of the party stllering the force majeure event shall be sospended 10 the extent made
necessary by stich foree majeure event during its contimance.  The puny cloiiing lorce majeure
shall use reasonable efforts lo resolve such foree nmjenre in arder 10 resume performance
mirsuant (o this Camract, Force migeure shall mean any event beyond the reasonnble contral of
the affected porty. including without limiwtion acls ol God, eorthquake, [lighining, fire,
explosion. Nood. acts of a public enemy, war, riol, civil disturbance, sobotnge. or exercise of
governmiental or police pawer, ’

9. Confidentiality. The provisions ol this Contract shall be deemed to be
conlidentiol and proprieiary and shall not be divulged by either party to persons outside cach
party's respective organizations (except {or atiorneys. accountants and other agenls subject lo
professionul or writien restrictions an further disseminotion) withowt the prior written consent of
the vther party or exeepl as may. in the yeasonable opinian of'the disclosing party, be required by
law. nile or regulalinn, ’

W, Assiznmeni.

(a) Excepl us expressly sct forth herein, neither this Contract nor any of ils
righis or obligations shall be assigned or sublet by either parly withaul the prior sritten consent
ol the ather party. which consent shall not be unreasonably withheld or delayed.

th) Puwiol may make a collateral ignment ol this - Agr without
consen! of G&LJ 10 auy lessor af, or lender thal has provided purchase money financing for, any
liquefied pewoleunt gas transfer equipment provided for use al the Yard by Palrial or any
alTiliate of Pairiel.  An affiliate shall mean any person or entity conlrolled by or that controls
Patriol, including tuy entity in which Patriot owns at least 50% of the ontstanding equity. Patriot
shatll give G&L writien nalice af any such assignment within Jlive (3) business days ol moking
such ussigmnent.

(¢) ~ Subject 1o the foregoing restrictions, this Contract shall imire to the benefit
of und be binding upon all successars and assigns of each ol the puriies hereto.  Suceessors and
nssigns shall include any porty o which G&U or Pulriol sell ol or substantially oll of its assets.
Each party hereto covenanis and agrees (hat prior (o any sich transfer or transaction it shall
provicde notice ol tle survival of {his Corttract 1o any successor or assign. ‘

1 Preemption. Patriot ackiowledges, understands and agrees that G&U moy rely on
federal preemption principles in order to constmel and aperaie the Yard without complying with
certain foderol, siate or loeal permiting or preclearnce requirements, that Patriol has
independently reviewed the scope and application of federul preemption principles and
understands that such reliance muy be challenged by legal action in courts or before the Sirface
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Transponativn Board, Patriol hereby waives and releases any cloims against G&LJ in the event
that any such challenge is successiul or inany way adversely alfects the ability af the parties 1o

. implement ar vealize the benelits of this Cantvaet. Patriot shall reimburse G&U. within 15 doys
afier receiving invaices, Tor 50% of the legal and relaled expenses incurred by G&U in
connection with any challenge 1o nny reliance on federul preainption pwinciples 1"Preemption
Defense Cosis"), The obligatian ol Puiriot 1o provide such reimbrsement shall be guaranteed by
Spicer Plus. Inc. and NGL Supply Terminals Compuny,

12 Defauli and Remedies. The following shall be considered events of defalt and
shall be gromnds Tor immediate fenmination upon wiitlen mntice by the ather Pusty {*Non-
Defaulting Pary™):

jay I any Party ta this Contmet, or any person or endry that is reltited to such
Party {the "Defanliing Pany") shall breach any material covenun, representation. warrauly,
condition. ar obligation of this Contract or of dny other agreement relating @ the Fucility, and
Tail W reniedy such breach within 30 days afier written notice to do so fram the Non-Defimliting
Party: | by any Party Files a voluntary petition in hankrupicy ar shall be adindicated os bankmpt ar
insalvent. or shall seck or cunsenl 10 the appointmet of any tnistee. receiver, conservatar, or
lipridator of snch Pasty or af all or any suhstantial par of"its praperlies; {¢) my person shail file
an involuntary pelition in bankruplcy against a Party, and such petition is not dismissed,
dischnrged. ar atherwise terminnted witlh prejudice within thirry (30) calendir days of the
origimal filing therest (d) o court of competent jurisdiction shall enfer an order, jurdgment, ur
decree approving a petition filed against u Pary secking n reorganization, amungement,
meratorinm, composition, readjustment, liquidation, dissolution. or similar reliel and sueh arder,
judgment, ar decree shall remain ynvaicated and unstayed for mt sppregate of thirty (30) calendnr
duys [whether or not conseentive) fram the date af eniry thereoll or a (ruslee, receiver,
canservor. ar liguidatoy ol such Party or of ull or any subslantial port af its properties shall be
oppointed and sualt Party shall acyuiesce in such appointment ar such appointment shall remain
mmvicated and anstayed Jor an aggregate of thity (30) calendar days {wliether br not
consecutive); (e) a Party shall admit in writing its inubility to pay its dehts as they come due, its
insolvency or pending solvency, or o suspension or pending suspension of aperalions; (f) a
Party shall muke a general assignment for the benefit ol ereditors or take any ather similar action
for the pwotection ar henefil of creditors; or (g) there oscurs any event which, under applicnblic
laws, has an cffect similar to the events deseribed herein.

In addition 1 the right 1o termitate in accordance with the foregaing paragraph. Patriot shall also
Jave, m its option and as permitted by 49 U.S.C. 10709(c)(2), the ight ta seek any remedics
availahle under Tille 49, Subtitle 1V, Part A (49 U.S.C. 10101--49 U.5.C. 11908) lo the same
extent la which such remedies wnuld be availuble in cunneciion with ransporiation services not
pravided pursuant 10 a confidential wonspartation contracl parsmnt o 49 US.C. 10709,
inchiding withon! limitation the right 10 seck reliel pursuunt o Section 20 below.

‘Termination or expiration of this Cantrect for any renson shall nat selease any Party from any
oluigatians ihat muy have ncermed hefore such termination. nor shall it preclude any Parly Irom
exercising any remedies it might have 1o enloree such obligations. ‘Termination of this Contract

wi
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by the Non-Delaulting Party shall nut canse auy prejndice 10 other rghts and remedies of* the
Non-Delaulting Party,

13, Nowaiver. The [oilure ol a Party to insist upon stiiet performance of @y of the
pravisions ol this Contract in ane or more insiances or the failure ol a Party Lo excrcise any of'its
rights herennder in une or mare instances shall not be construed as o waiver of any sugh
peavisions or the relinquishment of any sich rights. but the some shal) continue and remain in
1is)} force and eifect.

14, Severubility. 1Many part, tenm. ar provision of this Contract s beld by a eaurt or

uther autherity 1o he unenforceable, illegal, aguinst public policy. or W conflict with any Federal.
siate, provineial, or laen) Jaws. thet such part. term, or provision shall be considered severable
{rony ihe rest of the Contract.  The remaining portiens ol the Contract shull nof be alfected and
shall be interpreted so as best 1o effeet the origial Imenr of the Parties, and the rights and
obligarions of the Pariies sholl be consirued as if' this Contract did ot contain the partienlar parl.
term, ur provision found illegal, prahibited. vr imenlorceable.

15, Guod standing and awhority. Each Party represents and worrams that it is duly
urpanized and validly existing in the sune or pravinee o its lormatian, in ool standing in such
stote ar provinee, and gualified to do husiness in the state or province in which it does business.
‘The persons signing this Cantract on behull’o! the Parties warrant that they have the suthority to
hind the Parties to al) the terms and coaditions ol the Cumiracr.

16, Nutice. Any novice or ather currespondence required or permitted under this
Cuntract shall be iy writing and addressed o the respective parties at the (ollowing addresses. or
a1 sach ovher addresses as a Parly may Turnish i the liaure:

Patriot Gas Supply, 1.1.C

14 Indion Rock Lane

Greenwich, CT 06830

Atlention: Austin P. Clark, Munoger

Graftan & Upton Railroad Co,

929 Bosten Post Roud Fast
Marlborough, MA 01752

Allention: Jon Delli Priscoli, Presidem

Malters ol an operating or emergeney nulure may be communjcated by telephune, e-mail. fax, or
other reasonable means,

17. Dispne Resobiion.

(u) Whenever any dispule ar issne ol imempretation or application of (his
Apreement niises between the Parties. the Parties shall use poud fhith efforts 10 resolve the
matier expeditiously snd without resor 1o arbitation or Jitigation. Each Party shall appoim wn
officer having responsibility Jor and authority 1o resolve such disputes. 1f a dispule remaing

ALGAASE-Conhilentint tall - FINAL doc - 143675 0

GURRO0032



unresolved lor 66 days following ihe commencernent of sneh gond-iaith elforts, then either Party
may proceed 1 resolve the dispute in accordance with the procedures deseribed below in Section
17(b), ) :

thy  All dispules arising i capnection with or invalving e interpretation,
implementation. or applicatian of this Agresment shall be resolved through arbilration, The
Parly iniliating arbitration shall notify the ather of the issues o be arbitrated and propuse a
pracess 10 select an arbitrator knowledueahle in milroad matters. 1 the Parties cannol reach
nutal agreemeni an the selection of mn arbitralor within thirly (30) Juys of the original notice.
the Perty initiating arbilration may petition the American Arbittation Association ar the Surfaee
Transportation Board or any successor ageney ("STB") to designaie an asbivmtor. The
arbitrator’s decision shall be finaf and binding. Eoch Party shall bear one-hulf the costs of the
arbitralor.  From the time the arbitrator is chnsen, evidence is 10 be presented and detision
rendered within ninety (90) days,

18, Emerpency Services. In the event that G&1J is unable ar unwilling 10 provide i
service as required by this Contract. Patriot shall be eniitled to request emergency oliemative rail
service pursugnt 1o 49 CFR 1146 or 1147, and G&U shall cooperate 1o the extent required or
practicable with any such request by Patrial,

19, Counterparts. This Contract may be execuled in any number o’ counterparts, each
of which shull be deemed an original and all of which shall constinte one and ihe same
Apregment.

IN WITNESS WHEREOF. the Parties hereto have executed this Cantrael us of the day

and year (st above written.
cnmr-‘pox& PTON RAILROAD CO.
Y ,
;
By, \)) L ///M .

. Ay
— T .
[ n‘ry?;:meilz@?? 0&1/ #HJ(.::/
TN T{es 1 ddd -

PATRIOT GAS SUPPLY, LLC

By: @u—cc'_g (‘:‘).- QQ@LL

Printed Mame:___ AN STras P C_L\,]E\(
Title: Mawagri
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The.mulersigned join this Conlidential Rail Transponatian Contract solely for the purmose of
hercby puaruntying the Shorlill Payment, minimum pagment, and 50% of the Preempiion
Defense Cosis thm Pacft is abligmed w pay psuant to. respeciivels , Sections 3(h), 4¢<d) md 1)

uf this Agrecment. .

Spicer Phug, Ine. NGL Supply Terminals Company
A £l

B::«ac_»_ns._lﬂ__‘f-z"':_ . By

s @ze.m:dz-su‘f" I

Duly Acthorized Duly Autharized
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EXHIBIT D



UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
CENTRAL DIVISION

WORCESTER, ss. CIVIL ACTION No.
USDC 4:12-CV-40164TSH

THE BOARD OF SELECTMEN OF THE
TOWN OF GRAFTON and ROBERT S.
BERGER, GRAFTON BUILDING
INSPECTOR,
Plaintiffs,
V.

GRAFTON & UPTON RAILROAD
COMPANY,
Defendant.

PLAINTIFF’S REQUESTS FOR FINDINGS OF FACT AND RULINGS OF LAW

I. PROPOSED FINDINGS OF FACT
A. Parties

1. The Town of Grafton (“the Town™), is a municipal corporation located at 30
Providence Road, Grafton, Pviassachuéetts, County of Worcester.

2. The Plaintiff Grafton Board of Selectmen is the chief executive officer of the
Town, having all of the executive powers that it is possible for a Board of
Selectmen to have (Grafton Charter § 3-2(b)) and is the entity that under duly
enacted by-law that shall appear in the interest of the Town before any court and
has full authority to institute and prosecute any and all necessary suits and
proceedings in favor of the Town. Grafton By-Léws Art. 5, § 4.

3. The Plaintiff Robert S. Berger is the Town’s duly appointed Building Inspector
and is charged with the enforcement of Grafton’s Zoning By-Law. Grafton

Zoning By-Law § 1.3.1.



13.

14.

15.

The Defendant, The Grafton and Upton Railroad Company (“GURR”) is a short
line railroad company with a corporate address of 50 Westboro Road, Grafton,

MA, 01519, énd/or 929 Boston Post Road east, Marlborough, Massachusetts,
01748.

B. Background
GURR purchased the two parcels of land that make up 42 Westborough Road,

Grafton (“the Site™), on or about January of 2012.

The Site is located in the R20 Residential District under Grafton’s Zoning By
Law (“ZBL”) and is also located in the Water Supply Protection Overlay District.
Exh. A.

The storage, transport, and sale of petroleum or other refined petroleum products
in quantities greater than normally associated with house hold use is specifically
prohibited in the Water Supply Protection Overlay District. Exh. D, ZBL §
7.4.C.9.

The use regulation schedule prohibits rail terminals, truck terminals, and freight
yards in an area zoned as an R20 Residential District. Exh. D, ZBL § 3.2.3.1,
Communications, Transportation and Public Utility Uses, subsections (3) and (4.
The use regulation schedule prohibits all industrial uses in an area zoned as R20
Residential District. Exh. D, ZBL § 3.2.3.1, Industrial and Warehouse Uses.
Grafton’s Zoning By-Law does not allow any use variances. Exh. D.

GURR has no construction permits on file with any Town board, committee or
office. Testimony of Robert S. Berger, Kevin Mizikar.

Mr. Delli Priscoli, President of GURR, appeared before the Grafton Board of
Selectmen on March 20, 2012, and told the Board that he did not know what he
was going to locate at the Site. Testimony of John Delli Priscoli, Kevin Mizikar.
Mr. Delli Priscoli told the Board of Selectmen he would keep them apprised of
any development plans. Testimony of John Delli Priscoli, Kevin Mizikar.

At or around the same time, heavy construction began at the site. Testimony of
John Delli Priscoli, Kevin Mizikar.

Concerned residents called Town Hall, but Town Hall had no information.

Testimony of Kevin Mizikar.



16.

17.

18.

19.

20.

21.

23.

C. The Fire Safety Analysis
On or about October 29, 2012, GURR submitted a Fire Safety Analysis prepared

by the Godfrey Group to the Grafton Fire Department “outlining the apparent
risks, as well as existing and proposed risk mitigation measures, for the Grafton &
Upton Railroad’s proposed [propane rail] terminal near Westboro Road in
Grafton, Massachusetts.” Exh. B, Firé‘Safety Analysis at 1; Testimony of Chief
Michael Gauthier.

During a June 2011 meeting between representatives of GURR and state and local
fire officials, representatives of GURR were repeatedly told by Jacob
Nunnemacher, Fire Protection Engineer of the State Fire Marshall’s Office, that
the first step to siting a propane facility was to obtain a “land license” from the
Town pursuant to G.L. c. 148, § 13. Testimony of Gauthier, Nunnemacher.

Mr. Nunnemacher and Chief Gauthier also advised GURR to share their plans
with town officials and have a Fire Safety Analysis completed. Testimony of
Gauthier, Nunnemacher.

Neither Chief Gauthier or Mr. Nunnemacher had any conversations with the

- Board of Selectmen or the Town Administrator’s Office concerning GURR’s

proposal because it was vague and incomplete. Testimony of Gauthier,
Nunnemacher.

In fact, at a June 2012 meeting between GURR representatives and fire safety
officials, GURR representatives presented a drawing of the facility that they
stated had already changed. Testimony of Gauthier, Nunnemacher.

No plans or drawings were submitted to fire safety officials during either meeting.
Testimony of Gauthier, Nunnemacher.

The Fire Safety Analysis finally submitted in October of 2012 stated incorrectly
that “The Grafton & Upton railroad propane terminal will consist of four (4)
80,000 gallon containers and truck loading rack located, all located within
railroad property in a zoned industrial area.” Exh. B, Fire Safety Analysis at 1.
The propane tanks are each approximately 120 feet long, 15 feet high, and weigh
approximately 225,000 pounds. Exh. B; Testimony of Kevin Mizikar.



24,

25.

26.

27.

28.

29.

30.

31.

32.

In reviewing the Fire Safety Analysis, Mr. Nunnemacher had several concerns.
Testimony of Nunnemacher.

Specifically, the plan submitted was the same one submitted at the June 2012
meeting, which GURR representatives had indicated at that time was already out
of date. Testimony of Nunnemacher.

Mr. Nunnemacher also found the number of first responders relied on in the plan
to be misleading. Testimony of Nunnemacher.

Grafton has a 100% call fire department which means that there are no fire
fighters staffing any Grafton fire stations; fire fighters are on call, and any who
are able to respond must first report to the station from wherever they are located,
get into their equipment, man the response vehicles, and then report to the
emergency. Testimony of Gauthier.

The average number of firefighters the Chief stated were available for response
could vary from 6 to 46 dependiﬁg on proximity and time of day. Exh. B,
Appendix B p. 3, Form 8.1, item 5.

In fact, Chief Gauthier testified that due to the fact that all Grafton Firefighters are
call only, in some cases as few as 1 or 2 might respond to a first alarm.
Testimony of Gauthier.

Despite this, the Fire Safety Analysis, authored by Thomas Godfrey, states that

. the number of Grafton Fire Fighters who would respond to a first alarm at the

facility would vary from 15 to 20. Exh. B, Appendix B p. 3, Form 8.1, item 7A.
Mr. Godfrey also stated in the Fire Safety Analysis that seven firefighters from
Shrewsbury would respond to a first alarm at the facility, even though that would
mean that the Shrewsbury Fire Chief was dispatching his entire on-duty force to a
neighboring town. See Exh. B, Appendix B p. 5, Form 8.1, item 5 (average
number of firefighters available for response in Shrewsbury is 7); Testimony of
Nunnemacher.

Mr. Nunnemacher also saw a “red flag” in the hydrant flow report of the Fire
Safety Analysis, since attachments to the document indicated that the hydrant

flow test was restricted due to a concern that the hydrant would break if fully



33.

34.

35.

36.

37.

38.

39.

40.

41.

opeﬁed, so the flow estimate was based on what the flow would have been had the
hydrant been opened all the way. Testimony of Nunnemacher.
Additionally, there was reliance in the Fire Safety Analysis on safety measures
that were not included in the actual plan, such as water cannons. Testimony of
Nunnemacher.
Finally, the Fire Safety Analysis relied on a different version of the National Fire
Protection Association Standard 58 Liquefied Petroleum Gas Code (“NFPA-58)
than the one Massachusetts uses. Testimony of Nunnemacher.
Accordingly, Mr. Nunnemacher requested that Mr. Godfrey address those short
comings in the Fire Safety Analysis. Testimony of Nunnemacher.
A revised Fire Safety Analysis was not submitted by GURR until December 20,
2013. Testimony of Nunnemacher. |

D. The Céase and Desist Order

The Board of Selectmen and Town Administrator’s Office first became aware of

the Fire Safety Analysis and its contents after it was filed with the Grafton Fire
Department, and the Town Administrator’s Office immediately requested that Mr.
Delli Priscoli inform the Town of his plans for the site. Testimony of Kevin
Mizikar.

On or about November 26 and December 4, 2012, Mr. Delli Priscoli informed the
Board of Selectmen and other town officials and residents that he was
constructing a major propane storage facility at the site, comprising four 80,000
tanks. Testimony of John Delli Priscoli, Kevin Mizikar.

Mr. Delli Priscoli further stated that he was not required to submit to any state or
local permitting or inspection due to his claim to federal preemption over the
activities in question. Testimony of John Delli Priscoli, Kevin Mizikar.

Mr. Delli Priscoli also stated at Town meetings on November 26 and December 4
that the propane tanks would be delivered in January or February of 2013.
Testimony of Kevin Mizikar.

Based upon the information provided and its own factual and legal research, the
Town developed questions concerning the validity of GURR’s claim to federal

preemption. Testimony of Kevin Mizikar.



42.

43.

44,

45.

46.

47.

48.

49.

50.

The Board of Selectmen through counsel requested more information concerning
GURR’s claim to federal preemption.in order to evaluate the merits of that claim.
Exh. H; Testimony of Kevin Mizikar.

GURR through counsel responded to some of the Town’s questions, provided
partial responses to other questions, and refused to respond to several of the
Town’s questions. Exh. H; Testimony of Kevin Mizikar.

GURR also refused to provide a copy of its agreement with the newly created
transloader entity unless town counsel signed a three page “Confidentiality
Agreement” which provided in part that “The Town shall not use Confidential
Information for any purpose, including, without limitation, any proceedings
before any court or administrative agency . . . .” Exh. F, Confidentiality
Agreement, § 3; Testimony of Kevin Mizikar.

While the Town was still attempting to evaluate GURR’s federal preemption
claim, on or about December 11, 2012, Mr. Delli Priscoli informed the Board of
Selectmen that the first of the tanks would be arriving via tractor trailer on
December 13, 2012. Testimony of J ohn Delli Priscoli, Kevin Mizikar.

Mr. Delli Priscoli stated that the remaining three tanks would be delivered the
following week, on December 18, 19, and 20, 2012. Testimony of John Delli
Priscoli, Kevin Mizikar. -

Mr. Delli Priscoli asserted that the Defendants had DOT permits for the delivery
but did not provide same to the Town. Testimony of Kevin Mizikar.

Mr. Delli Priscoli refused the Town’s requests to delay delivery of the tanks for
any amount of time. Testimony of Kevin Mizikar.

Given the lack of time and information within which it could evaluate GURR’s
federal preemption claim, and the questions that existed regarding the merits of
that claim, on December 11, 2012, the Board of Selectmen directed the Inspector
of Buildings to issue a Cease and Desist Order. Testimony of Kevin Mizikar.
On December 12, 2012, the Grafton Building Inspector served in hand to Mr.
Delli Priscoli a cease and desist order, ordering that all construction cease and that
GURR turn over all DOT and other permits related to the transport of the propane
tanks. Testimony of Robert Berger.



51

52.

53.

54.

53.

56.

57.

58.

60.

Mr. Delli Priscoli stated that he had no intention of complying with the Cease and
Desist Order and would not delay delivery of the tanks. Testimony of Robert
Berger.

On December 12, at approximately 12:30 pm, Mr. Delli Priscoli went to Town
Hall and told the Assistant Town Administrator thaf in issuing the Cease and
Desist Order, the Town had started a “nuclear war” that Mr. Delli Priscoli
“intends to win.” Tesﬁmony of Kevin Mizikar,

Mr. Delli Priscoli stated that he intends to “bury” Towns that work against him.
Testimony of Kevin Mizikar. .

Later that afternoon, town officials went to the Site and observed that construction
activity was continuing in violation of the Cease and Desist Order. Testimony of

Kevin Mizikar.

E. The Propane Facility Deal

For several years before the Fire Safety Analysis was submitted to the Fire
Department, GURR was engaged in talks and negotiations to construct a propane
facility. Testimony of Moffett.

In or around 2010, Eric Moffett, who works for GURR in a marketing and sales
capacity, had conversations with Jonathan Holstein, Vice President of Spicer Gas
of Connecticut, about the potential of siting a Liquid Propane Gas (LPG) facility
along the GURR. Testimony of Moffett, Holstein.

Spicer Gas (a/k/a Spicer Plus, Inc., hereafter “Spicer”) is a Connecticut company
that since 1960 has been in the business of the retail installation, service, and
delivery of propane and propane equipment. Testimony of Holstein.

Spicer is a retailer that delivers propane to the end user. Testimony of Holstein.
Mr. Holstein was interested on behalf of Spicer in the concept of a propane rail
facility but believed that before making a significant investrhent in such a facility,
it was necessary to find an entity at the other end of the supply chain. Testimony -
of Holstein.

More specifically, Mr. Holstein believed that what was needed was an entity that

had a significant fleet of propane tanker cars, a large number of supply contracts



61.

62.

63.

64.

63.

66.

67.

68.

and thus an ability to deliver volume commitments. Testimony of Holstein, Delli
Priscoli.
Mr. Holstein had discussions with representatives of NGL Canada (a/k/a NGL
Supply Terminals, Co., hereafter “NGL”), a large propane supplier/shipper.
Testimony of Holstein.
NGL had both the supply contracts and the fleet of tanker cars. Testimony of
Holstein. Testimony of Holstein.
Sometime thereafter, Spicer and NGL decided to partner as investors in the
propane rail facility at 42 Westboro Road. Testimony of Holstein, Delli Priscoli.
When Mr. Holstein first contacted the State Fire Marshall’s Office in the Spring
of 2011, the plan was to construct the facility in Upton, but by June of 2011, the
location had changed to 42 Westboro Road in North Grafton, which GURR did
not yet own. Testimony of Nunnemacher, Delli Priscoli.
GURR marketing materials identified the North Grafton site as an “Approvals
Not Required Site” in an “INDUSTRIAL zone” with “Adjacent Users []
Commercial and Industrial.” Exh. P, 4™ page; Testimony of Delli Priscoli.
In or around February of 2012, Spicer Gas purchased the four 80,000 gallon
propane tanks at a price of $108,000 each, for a total of $432,000. Testimony of
Holstein.
Later that year, Spicer and NGL created a host of entities for the purpose of the
development, construction, financing and operation of the proposed propane
facility. Testimony of Delli Priscoli, Holstein.
Those entities and are as follows:

a. All American Terminals (a/k/a All American Transloading) (hereafter

“AAT” or “the transloader”), a Delaware LLC with an address of 42

“Westboro Road in Grafton, MA.

i.  AAT is a wholly owned subsidiary of NE Transloading, Co., LLC.
Testimony of Holstein.

ii.  NE Transloading, Co., LLC, is owned 50% by Spicer and 50% by
NGL. Testimony of Holstein.



69.

70.

71.

72.

73.

74.

iii.  The sole officer and employee is NE Transloading Co. LLC is
Lawrence Cheslef, President of Spicer. Testimony of Holstein.
b. Patriot Gas Supply, LLC, a Delaware LLC with an address of 14 Indian
Rock Lane, Greenwich, CT (hereafter, “Patriot Gas”). Exh Q, Testimony
of Holstein.

i.  Patriot gas is owned 50% by Spicer and 50% by NGL. Testimony
of Holstein. ’
ii.  The manager of Patriot Gas is Austin P. Clark. Exh. S.
c. GRT Financing, LLC, a Delaware LLC with an address of 12 Roosevelt
Avenue, Mystic CT (hereafter, “GRT Financing”). Exh Q, Testimony of

Holstein.
i.  GRT Financing is-owned 50% by Spicer and 50% by NGL.
Testimony of Holstein.

ii.  Lawrence Chesler is thé President of GRT Financing and Spicer.
To date, Spicer and NGL’s investment in the facility has been approximately $3.2
million. Testimony of Holstein.

F. The Contracts

On August 24, 2012, a Memorandum of Understanding (“MOU”) was executed

by and between GRT Financing, AAT, Patriot Gas, and GURR, with Spicer and
NGL “as guarantors” and “Operators.” Exh. Q.

The MOU sets forth the negotiated arrangements and the respective roles of the
entities “to plan, finance, construct, and operate a liquid petroleum gas
distribution and terminal facility” at 42 Westboro Road. Exh. Q.

The MOU states that the agreements of the parties with respect to the financing,
development, and construction of the facility are set forth in a document titled
Financing, Development and Construction Agreement. Exhs. Q, R.

The MOU sets forth Patriot’s 6bligation to use best efforts “to deliver a minimum
of 800 cars a year to the Facility.” Exh. Q, § 2.

The MOU sets forth--but in redacted form--the various payments that will be
made by Patriot to GURR. Exh. Q, § 2.



75.

76.

77.

78.

79.

80.

81.

82.

The MOU sets forth that the obligations of the railroad and AAT with respect to
transloading services are substantially set forth in a separate agreement entitled
Terminal Transloading Agreement. Exh. Q., § 3.
The MOU makes provision for GURR to be paid “guaranteed minimum fees of
[redacted]” by the “Operators” (i.e., Spicer Plus, Inc. and NGL) during what is
defined as “the Construction Year.” Exh. Q. 13.
The MOU was signed as follows:

a. For GRT Financing, by Lawrence Chesler, President of Spicer Plus;

b. For AAT, by Lawrence Chesler, President of Spicer Plus;

c. For Patriot Gas, by Lawrence Chesler, President of Spicer Plus;

d. For Spicer Plus, Inc., by Lawrence Chesler, President;

e. For NGL Supply Terminals Co. by an unidentified individual.
Exh. Q. '
Thus, other than GURR, all of the entities involved in the propane facility deal are
Spicer, NGL, or a combination of Spicer and NGL.
The Terminal Transloading Agreement referred to in the MOU was signed on

October 1, 2012.

On or about October 1, 2012, GURR and Patriot Gas entered into a Confidential
Rail Transportation Contract, with Spicer Plus and NGL as guarantors. Exh. S.

The Confidential Rail Transportation Contract provided by GURR through

~ discovery is signed by Mr. Delli Priscoli as President of GURR, by Austin P.

Clark as manager of Patriot Gas, and by Lawrence Chesler as President of Spicer.
There is no signature on the line designated for NGL. Exh. S.

The Confidential Rail Transportation Contract is a 20 year contract between
GURR and Patriot, under which Patriot has the right to extend the contract for an
additional 10 years and to negotiate for even further extensions, as long as Patriot

is not in default and the contract has not been terminated. Exh. S, § L.

' For organizational purposes and to prevent unnecessary repetition, specific provisions of
the Transloading Agreement will be discussed in conjunction with the Plaintiff’s
Requested Rulings of Law.
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83.

84.

85.

86.

Under the Confidential Rail Transportation Contract, GURR agrees to receive rail
cars for the account of Patriot in interchange with CSX at North Grafton, move
them to the propane facility, and transload the propane to trucks (presumably after
some period of storage in the propane tanks). Exh. S, § 2.
In exchange, Patriot makes a volume commitment guarantee of the delivery of a
minimum of 800 rail cars loaded with propane. Exh. S., 3.
Although GURR has the “right” to take delivery of rail cars on behalf of
customers other than Patriot (wholly owned by Spicer and NGL), any such cars
will count towards Patriot’s 800 car minimum obligation. Exh. S., 3.
Under the Confidential Rail Transportation Contract, Patriot also will make the
following payments to GURR:
a. The “Base Rate” payment that is in effect at the time of delivery of each
rail car. Exh. S, Y94, 5; Testimony of Delli Priscoli.
i.  The Base Rate is escalated after the second year, but all base rate
amounts are redacted.
ii.  The Base Rate cannot exceed the lowest rate that GURR charges
any other shippér.
iii.  Therefore, the Base rate will escalate every year unless GURR
receives cars from other shippers at a lower rate, in which case the
Base rate will be the lowest rate that GURR charges any other
shipper.
b. An Additional Amount of $[rédacted] per car, up to a total of 12,000 cars.
Exh. S § 4(b)(D).
i. A credit of $[redacted] per car of LPG delivered by other

customers will be subtracted from the additional amount.
ii.  Thus this payment will also be higher to the extent that no cars are
accepted from suppliers other than Patriot (Spicer/NGL).
¢. A Shortfall Payment which is guaranteed by Spicer and NGL. Exh. S §
4(b)(i); Testimony of Delli Priscoli.

11



ii.

iii.

The Shortfall Payment is a multiplier (which is redacted) of the
number of cars under 800 delivered by Patriot, with a credit for
any cars delivered by any other supplier.

So the Shortfall Payment (SP) calculation is as follows:

SP =W x (800 — YZ) where W is the redacted multiplier, Y is the
number of cars delivered by Patriot (if under 800) and Z is the
number of cars delivered by any other supplier.

Therefore, the Shortfall Payment increases to the extent that no

cars are accepted from suppliers other than Patriot (Spicér/N GL).

d. All sums that are payable under the equipment lease, including property

and liability insurance and all real and personal property taxes attributable

to the facility (hereafter, “Equipment Lease repayment™). Exh. S §4(b)(ii);

Testimony of Delli Priscoli.

i.

il.

iii.

iv.

Under this provision, for every dollar GURR pays to GRT (which
is co-owned by Spicer and NGL) to “lease” the tanks and
transloading equipment under the Financing, Development and
Construction Agreement (Exh. R, 6(c)), it is repaid that dollar by
Patriot (also co-owned by Spicer and NGL), plus it is paid for
money expended on insurance and taxes.

As a result of this provision, GURR’s outlay for leasing the
equipment is effectively-zero.

That is unless GURR takes shipment of LPG from
suppliers/shippers other than Patriot (Spicer/NGL), in which case
its Equipment Lease Repayment will be reduced by a redacted
amount.

So Patriot receives a credit in the amount of the total annual
equipment lease payment (K) divided by the total number of cars
of LPG delivered from all sources (L) times the number of cars
from shippers other than Patriot (M).

Therefore, GURR’s recoupment of lease costs (R) is reduced by an

amount equal to K/L x M.

12



R=K/LxM

vi.  All amounts are redacted, but for purposes of illustration, if K =
$100,000, L = 950 and M = 200, instead of recouping the full
$100,000 for its outlay for lease payments plus insurance and
taxes, GURR would recoup $78,948.

vii.  This also serves to incentivize GURR to not take shipment of LPG
from suppliers other than Patriot (Spicer/NGL).

II. PROPOSED RULINGS OF LAW
A. ICCTA Background
. The preemptive effect of the ICCTA is a question of law. Texas Central Business

Lines Corp. v. City of Midlothian, 669 F.3d 525, 529 (5™ Cir. 2012).

. Because of the presumption against preemption, the party contending that
preemption applies has the burden of persuasion, although that presumption may
have “less force” in a field with a significant federal presence. Texas Central, 669
F.3d at 529; but see Florida East Coast Railway Co. v. City of West Palm Beach,
266 F.3d 1324, 1328-29 (11" Cir. 2001) (holding that the presumption of non-

preemption places “a considerable burden” on the railroad since the municipality
was acting under the traditionally local police power of zoning and health and
safety regulation, and thus the alleged encroachment upon federal jurisdiction
does not occur by the municipality’s legislating in a field of historic federal
presence).

. In 1995, Congress enacted the ICCTA, which terminated the Interstate Commerce
Act and the Interstate Commerce Commission and replaced it with the Surface
Transportation Board.

. The Surface Transportation Board (“STB™) has exclusive jurisdiction over
“transportation by rail carriers.” 49 U.S.C. § 10501(b)(1); Grafton & Upton
Railroad v. Town of Milford, 417 F. Supp.2d 171, 176 (D. Mass. 2006); Norfolk
Southern Railway Company v. City of Alexandria, 608 F. 3d 150 (4" Cir. 2010);
Texas Central, 669 F. 3d at 530.

. Thus, to qualify for federal preemption under section 10501(b), the activities at

issue must: (1) constitute “transportation;” and (2) be performed by, or under the

13



10.

11,

auspices of, a “rail carrier.” Alexandria, STB decision at 2; Grafton & Upton, 417

F. Supp. at 176; Texas Central, 669 F. 3d at 530.

“While a locality cannot require permits prior to construction, the Courts have
found that a railroad can be required to notify the local government when it is
undertaking an activity for which another entity would require a permit and to
furnish its site plan to the local government.” Boston and Maine Corporation and
Town of Ayer, Joint Petition for Declaratory Order, STB Finance Docket No.
33971 (May 1, 2001), 2001 WL 458658 at 5, citing Village of Ridgefield Park v.
New York Susquehanna & Western Railway, 750 A.2d 57 (N.J. 2000) (internal

quotation omitted).

There is no dispute that GURR 1is a rail carrier, defined by the ICCTA as an entity
providing common carrier railroad transportation for compensation.” 49 U.S.C. §
10102(5). |

Despite GURR’s status as a “rail carrier,” the activity/facility is not entitled to
preemption where the relationship between the rail carrier and the third-party is
not sufficient to establish that the activities of the third party are being conducted
under the auspices of the rail road. Alexandria; STB Finance Docket No. 35157,
2/17/09 decision at 2.

“Congress intended the transportation and related activities undertaken by rail
carriers to benefit from federal preemption but did not mean such preemption to
extend to activity related to rail activity undertaken by non-rail carriers.” Grafton
& Upton, 417 F. Supp. at 176.

In this case, the Town challenges GURR’s assertion that it is the entity
undertaking the activity in question, propane transloading. Alexandria, STB
Finance Docket No. 35157, 2/17/09 decision at 2.

Whether a particular activity constitutes transportation by rail carrier under
section 10501(b) is a case-by-case, fact-specific determination. Texas Central,
669 F.3d at 530, quoting Town of Babylon and Pinelawn Cemetery, Petition for
Declaratory Order, STB Finance Docket No. 35057, 2008 WL 275697, *3
(February 1, 2008).

14



12.

13.

14.

15.

16.

In determining whether transloading activities come within the Board’s
jurisdiction where a third party is involved, the STB and courts have used various
multi-factor tests. See., e.g., Alexandria, STB decision at 2.

B. Multi-Factor Tests
Although the exact contours of the tests and factors used by the STB and Courts

vary, the inquiries are all designed to determine whether it is the rail road or the
third party that is actually in control of the facility or operation at issue.

For example, in order to determine whéther an ethanol transloading facility was
part of the railroad’s rail operations or was in reality an independent business
conducted by the third party transloader on railroad property, the STB looked at
the following (“the Alexandria Test™):

a. Whether the railroad holds out transloading as part of its service;

b. Whether the failroad is contractually liablo for damage to the shipment

* during loading or unloading;

c. Whether the railroad owns the transloading facility;

d. Whether the third party is compensated by the railroad or the shipper;

e. The degree of control retained by the railroad over the third party;

f.  Other terms of the contract between the railroad and tﬁe third party;
Here, the contracts forcefully demonstrate that it is a third party—a collaboration
between NGL, which is primarily a supplier/shipper of propane, and Spicer,
which is a wholesale and retail distributer of propane--acting through their
collection of jointly owned businesses, and not GURR, that in reality will be in
control of the propane transloading facility under the Alexandria Test.

Alexandria factor #1: Whether the railroad holds out transloading as part of its

service. Under this factor, the STB noted in Alexandria that there was no evidence
that the third party transloader held itself out as providing transloading services at
the facility, or that the transloader had any contractual relationships with any of
the ethanol shippers. In fact, the STB noted that a provision of the operating

agreement specifically provided that the transloader did not have the right to

market the Facility.

15



a. Here, the transloader AAT has much more than “contractual relationships”
with the shipper, Patriot Supply; it is a corporate affiliate. Both ATT and
Patriot are wholly owned in équal amounts by the same two entities,
Spicer and NGL.

b. Moreover, the Confidential Rail Transportation Agreement between
GURR and Patriot (Spicer/NGL) incentivizes GURR to reject or minimize
rail cars from suppliers other than Patriot (Spicer/NGL), owned by the
same entities as the transloader, ATT (Spicer/NGL). See Supra, requested
findings of fact. | |

c. Additionally, there is no provision in the Terminal Transloading

Agreement, Exh. 27, that prohibits the transloader AAT (Spicer/NGL)

from marketing the facility.

d. Infact, AAT (Spicer/NGL) is permitted to market its transloading services
to railroad clients as well as Spicer’s and NGL’s own affiliates that are
customers of GURR. Section 1(A)(iv)(C) of the Transloading Agreement
(p. 4).

17. Alexandria Factor #2: Whether the railroad is contractually liable for damage to

the shipment during loading or unloading. Although the STB listed this as a factor

in Alexandria, it did not actually use this factor in evaluating the relationship
between the railroad ahd the transloader in that case. In other cases, Courts and
the STB have used this factor to determine which party is actually bearing the risk
of loss, as that sheds light on which party is actually in control. Here, the liability
provisions clearly demonstrate that GURR’s risk of operation of the transloading
facility is minimized at every turn.
a. Under Section 3 of the Transloading Agreement, the transloader AAT
(Spicer/NGL) shall indemnify and hold the railroad harmless for:
i.  any and all liability for and losses resulting from injury to any
employee, agent, or subcontractor of AAT, or the destruction of
property or equipment arising in connection with the Agreement or

at the Terminal or any other property owned by GURR unless that
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injury or loss is caused by the negligence or willful misconduct of
GURR; Exh. 28 at p. 9, Section 3(A)(1)(a);
ii.  injury or death of any person whatsoever and damage to any
property whatsoever caused by AAT (Spicer/NGL); Exh. 28 at p.
9, Section 3(A)(i)(b);
iii.  any failure by AAT (Spicer/NGL) to meet applicable payroll and
other employment obligations; Exh. 28 at p. 10, Section 3(A)(1)(c);
iv.  any release of any hazardous substance occurring after the date of
the Agreement and the cost of remediation thereof. Exh. 28 at p.
10, Section 3(A)(1)(d). |
b. Under Section 3(B) of the Transloading Agreement, the transloader AAT
(Spicer/NGL) indemnifies not only GURR, but all subsidiaries of GURR
and all officers, directors and employees of GURR for the cost of workers’
compensation insurance, employers’ liability insurance, commercial
general liability insurance, and all risk property insurance.
¢. Under Section 1(A)(iv)(C) of the Transloading Agreement (p. 4), the
transloader AAT (Spicer/NGL) “shall retain full responsibility and shall
inderhnify and hold harmless Railway from any consequences of the acts
and omission of” the AAT’s subcontractors or agents.

18. Alexandria Factor #3: Whether the rail carrier owns the transloading facility.

This factor is relevant since ownership is an indicator of control.
a. In Alexandria, the STB nbted that the railroad owned the facility and
constructed it with its own funds. Alexandria, STB decision at 3.
b. In cases in which the STB found that the transloading facilities were not

part of transportation by a rail carrier, Hi-Tech, Milford, and Babylon,? the

third-party transloaders or contractors constructed or planned to construct

the transloading facilities themselves.

?Hi-Tech Trans LLC-- Petition for Declaratory Order, Newark NJ, STB Finance Docket
No. 341092; Town of Milford, MA—Petition for Declaratory Order, STB Finance
Docket No. 34444; and Town of Babylon and Pinelawn Cemetery—Petition for
Declaratory Order, STB Finance Docket No. 35057.
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¢. Inthis case, the financing arrangements for the facility can be found
mostly in the Financing, Development, and Construction Agreement, Exh.
R.? "

d. Under that agreement, GRT Financing (Spicer/NGL) is required to pay all
costs for the completion and éonstruction of the facility in accordance with
Exhibit C of that contract, which includes: engineering activities in the
preconstruction phase, installation of the four LPG tanks, thé concrete
piers, the rail towers, the piping, the pumps, compresvsors, and water
suppression system, the electrical work, the truck loading racks, and the
concrete and asphalt work. Exh. R, § 6(a) and attachment C thereto.

e. In contrast, GURR’s construction obligations are limited to site work and
track work. Exh. R, 9 6(a) and attachment C thereto.

f.  As far as ownership is concerned, “[f]itle to the four tanks, the rail tower
piping system, tank headers, piping, pumps, compressors, water
suppression system and all related equipment and structures thereto (’the
LPG Equipment’) shall be acquired by and held in the name of” GRT
Financing (Spicer/NGL). Exh. R, ] 6(b).

g. Therefore, rather than owning the facility, GURR will lease it from GRT
(Spicer/NGL) under the terms of a lease agreemert entitled the
“Equipment Lease.” Exh. R, { 6(b).

h. The Equipment Lease was not produced in discovery even though Spicer
was prepared to deliver the propane tanks—for which it paid nearly half a
million dollars--to the Site in mid-December of 2012. .

i. According to the Financing, Development, and Construction Agreement,
Exh. R, GURR will make monthly payments to GRT (Spicer/NGL) “in an
amount that will amortize the costs of the LPG Transfer Facility” over 20
years at 5% interest per annum. Exh. R, § 6(c).

j.- Since the Equipment Lease has not been produced, it cannot be

determined whether “the costs of the LPG Transfer Facility” include the

* Exhibit D to the Financing, Development, and Construction Agreement, which is
referred to therein as the “construction schedule,” was not produced. Exh. R.
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site and rail work already paid for by GURR, as that term is in no way
limited to the cost for the cofnﬁletion and construction of the facility
itself,* paid for by GRT Financing (Spicer/NGL) under paragraph 6(a).

k. Under the Memorandum of Understanding, Exh. Q., § 2(b), Patriot, also
wholly owned by Spicer and NGL, shall pay GURR “all sums payable
under the equipment lease described in the Financing, Development and
Construction Agreement, including property and liability insurance and all

- real and persdnal property taxes attributable to the facility.”

1. Therefore, not only does GURR not own the propane facility, its lease
thereof is a fiction since it will recoup every penny it pays to GRT
(Spicer/NGL) from Patriot (Spicer/NGL), possibly including the only
investment it has made (the site and track work) and also including all
property and liability insurance and all real and personal property taxes
attributable to the Facility.

m. Therefore, unlike Alexandria, the third party here, ATT (Spicer/NGL)
both owns the facility and reimburses GURR for its “lease” thereof.

n. TheAfact that the third party paid for the construction of the facility and is
reimbursing the railroad for its “lease” payments and all its equipment
costs (e.g., taxes and insurance) makes this case factually distinct from
Alexandria, where the railroad owned the facility and constructed it with
its own funds,

0. Moreover, in contrast to the expert transloader in Alexandria, the third
party “transloader” in this case is a limited liability company that was
created in Delaware in June of 2012 and had exactly one employee —

Jonathan Holstein, Vice President of Spicer. Testimony of Delli Priscoli,

Holstein.

* That term was so limited in paragraph 6(a): “All payments necessary for the completion
and construction of the LPG Transfer Facility for which GRT is responsible . . .” so the
fact that it was not similarly limited in 6(c) is of significance and may mean that GURR
is recouping not only its lease payments--plus taxes and insurance--but also its only
initial outlay for the site and rail work.,
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Holstein has been employed by Spicer for 10 years, and was in the service
and/or sales departments until 2009. Testimony of Holstein.

In 2009, Holstein became VP of Operations in 2009, with the duties of
overseeing sales and service, staffing, safety and regulatory compliance,
logistics and supply, and overseeing opei'ations including the rail
transloading operation at Spicer’s Connecticut rail facility. Testimony of
Holstein. .

Therefore for three years or less, Holstein has had a host of duties which
include “overseeing transloading operations,” but Holstein himself
testified to no direct transloading experience whatsoever. Testimony of
Holstein.

It was not until December of 2012 that AAT hired Robert Glasgow as the

terminal manager. Testimony of Holstein.

19. Alexandria Factor #4: Whether the transloader is compensated by the railroad or

the shipper. In contrast to Alexandria, the agreement in this case demonstrate that

the transloader is compensated by the shipper/supplier and that the transloader

effectively compensates GURR with a flat fee that does not escalate with inflation

despite the fact that the contract has a 20 year term with an additional 10 year

right to renew.

a.

The STB noted in Alexandria that the third party transloader receives a flat
rate (presumably from the raﬂroad) for each gallon of ethanol it transloads,
regardless of the fee the railroad charged the shipper. Alexandria STB
decision at 4.

In this case, Section 2 of the Terminal Transloading Agreement (Exh. 27)
governs payment to AAT (Spicer/NGL).

Under Section 2, it is GURR that gets a flat fee regardless of the fee
charged to the shipper. See Exh. 27, Section 2. '

GURR gets a $50 per car-“handling fee.” See Exh. 27, Section 2.

One railcar holds approximately 30,000 gallons of propane. Testimony of
Delli Priscoli.
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k.

n.

The current rate for LPG transloading as stated in GURR’s Tariff, which
sets for the published rates for services provided by GURR, is 0.0575 per
gallon. Exh. 28; Testimony of Delli Priscoli.

To determine what the third party transloader receives per car, based upon
the Tariff, the capacity of gallons per rail car (30,000) is multiplied by the
per gallon transloading fee of 0.0575, which equals approximately $1,725
per tank car. Exhs. 27, 28; Testimony of Delli Priscoli.

After payment to GURR of $50.00 per rail car, AAT nets $1,675 per rail
car. Exhs. 27, 28; Testimony of Delli Priscoli. _

The per gallon transloading fee can be altered if GURR changes the LPG
transloading rate in its Tariff.- Testimony of Delli Priscoli.

Generally railroads can change their Tariffs at will. Testimony of Delli
Priscoli.

In this case, GURR may only change its LPG transloading rate with the

~ written consent of AAT (Spicer/NGL). Exh. 27, Section 1 K (“Railway

shall not adjust or modify the rate set forth in Tariff 500 for transloading
liquefied petroleum gas without the prior written consent of [All American
Terminals], which shall not be unreasonably delayed, conditioned, or
withheld.”).

Generally rates increase over time with inflation. Testimony of Delli
Priscoli.

There is no escalation of the $50 per car “handling fee” that the railroad
receives over the 20 to 30 year term of the contract. Exhs. 27, 28;
Testimony of Delli Priscoli.

Even though ATT (Spicer/NGL) bills the shipper/supplier in the name of
GURR, the flat, non-escalating fee payment to GURR in combinétion with
the limitations of GURR to freely set the transloading rates reflects a

scheme that enhances ATT’s potential remuneration, not GURR’s. a

20. Alexandria Factor #5: the degree of control retained by the railroad over the

transloader. In this case, as set forth below, GURR retains very little, if any,

control over ATT (Spicer/NGL).
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Although the Terminal Transloading Agreement states that ATT
(Spicer/NGL) “shall provide transloading and other services . . . for and
under the auspices and control of the Railway,” Exh. 27 at Section 1(A)(i),
many actual provisions of thé confract demonstrate that GURR has not
retained control.

Specifically, in Alexandria, the STB noted that “the areas where [the
transloader] plays a role in the operations of the Facility are directly
related to the physical act of ethanol transloading;” here, the transloading
agreement demonstrates that AAT (Spicer/N GL) will be running the
prbpane facility in every significant respect.

In Alexandria, the STB noted that the transloader “does not set, invoice
for, or collect transloading fees charged to the shipper; [the railroad]
retained these rights.” Alexandria, STB decision at 4.

. In this case, under the transloading agreement, AAT (Spicer/NGL), not
GURR, invoices the shipper. Exh. 27, Section 1(K).

Although Section 1(K) states that the invoices are to direct the customer to
pay GURR, Section 1(A)(iii)(x), “billing and collecting for services
provided by” AAT is AAT’s responsibility. (Emphasis supplied).

Upon receipt of payment, GURR gets the $50 per car “handling fee,”
while AAT (Spicer/NGL) collects approximately $1,675. See Request No.
19, supra. '

. GURR cannot change its rates for LPG transloading without the prior
written consent of AAT (Spicer/NGL), and if AAT advises GURR to
modify the tariff rate, GURR “shall promptly consider such advice and

make such modification or adjustment if Railway determines that the
adjustment or modification is reasonable and appropriate.” Exh. 27,
Section 1(K).

. Together, these provisions demonstrate that it is AAT (Spicer/NGL), not
GURR, that will be setting, invoicing for, and collecting the transloading

fees.
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k.

In addition to billing obligations, in this case AAT (Spicer/NGL) also has
many other obligations that, unlike the transloader in Alexandria, are in no
way directly related to the physical act of transloading LPG.

For example, in addition to its transloading duties, AAT (Spicer/NGL) is
also required to: ensure shipper compliance with all applicable
government regulations, Exh. 27, Section 1(A)(iii)(i); establish procedures
for and conduct checks of trucks that arrive at the gate, Exh. 27, Section

1(A)(iii)(ii); control the gate during open hours, Exh. 27, Section
1(A)(iii)(iii); maintain thé terminal site, including but not limited to the
gates, fences, grounds, buildings, and other facilities, Exh. 27, Section
1(A)(iii)(iv); complete paperwork for truck drivers, Exh. 27, Section
1(A)(iii)(vi); provide security, Exh. 27, Section 1(A)(iii)(ix); bill for and
collect payment, Exh. 27, Section 1(A)(iii)(x); arrange for motor carrier
service for customers, Exh. 27, Section 1(A)(iii)(xi); supply and train
necessary staff, Exh. 27, Section 1(A)(iv); supply a portable office, Exh.
27, Section 1(A)(iv); and meter and record the volume of LPG
transloaded, Exh. 27, Section.1(A)(v).

AAT (Spicer/NGL) is also responsible for a comprehensive host of other
services, labeled “Accessorial Yard Services,” which at a minimum shall
include: compliance with all applicable government regulations relating to
the handling of propane; provision and maintenance of sufficient yard
vehicles, tractors, and transloading equipment (with accessories, fire
equipment, and communication equipment); provision of documentation
and training for all personnel; provision of “any and all operating and
administrative services,” including equipment inspections and
maintenance of records; provision of office trailer with rug service,
cleaning, and provision of toilet supplies, soap and paper towels; provision
of yard work, including wéeding and trimming of brush and vegetation;
provision and storage of all fuels, lubricants, and other maintenance items;

responsibility at transloader’s sole cost for “all normal maintenance to and

of the Terminal and its constituent parts, including but not limited to
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plumbing, lights, wash systems, compressdrs, wash facilities, scales, gates,
meters, and lights, and for any required certification thereof;”
responsibility for all damages or costs resulting from personnel error;
provision of all fuel for cranes and yard tractors “with on-site fuel tank, if
necessary,” and maintenance of said tank in compliance with all
applicable laws; “compliance with all federal, state, and local laws, rules,
regulations and ordinances controlling air, water, hoise, solid wastes, and
other pollution or relating to the storage, transport, release or disposal of
hazardous materials, substances, or waste;” and responsibility at its sole
expense “for any required modifications, repairs or additions to any
devises or equipment affecting its operations.” Exh. 27, Appendix A
(emphasis supplied).

. Thus, AAT (Spicer/NGL) is responsible for virtually every activity at the

propane facility, from transloading the propane to cleaning the toilets and

pulling the weeds.

21. Alexandria Factor #6: other terms of the contract between the railroad and the

transloader. Many other terms of the various contracts demonstrate that it is AAT
(Spicer/NGL) that is actually in control of the propane transloading facility.

a. In Alexandria, as in all of the STB cases, two key provisions of the
contract for determining which party is in actual control are the term and
termination provisions. Alexandria, STB at 4.

b. In Alexandria, the STB stated: “the term of the [railroad/transloader]
operating agreement is 2 years, and [the railroad] has the right to cancel

for any reason on 60 days’ notice. In contrast, in Hi-Tech, Milford, and

Babylon, the transloaders had, or contemplated having, leases or licensing
agreements that were long terms agreements.” Alexandria, STB at 4
(emphasis supplied).

c. Inthis case, the “initial term” of the Terminal Transloading Agreement is
twenty years, and AAT (Spicer/NGL) has the right, so long as it is not in

default, to extend the agreement for an additional ten years and even
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negotiate with GURR for additional extensions beyond thirty years. Exh. -
27, Section 5(A).

. Asto termination, GURR can only terminate for cause. Exh. 27, Section
5(B).

“Cause” is a breach not only of the Terminal Transloading Agreement by
AAT (Spicer/NGL), but also includes breach by any other “party to any
other written agreement relating to the LPG Transfer Facility other than
Railway,” i.e., all of the are parties to the various contracts--GRT
Financing (Spicer/NGL), Patriot (Spicer/NGL), Spicer, and NGL. Exh.
27, Section 5(B).

Thus, AAT is bound not only by the obligations set forth in the
Transloading Agreement, but also by the obligations of parties that are to
be contractually unconnected to it as the transloader, fo wit, GRT
Financing (the financing entity), Patriot Gas (the shipper), Spicer (the
retailer), and NGL (the supplier), to the extent that those entities breach
any of the various contracts. Exh. 27, Section 5(B); Testimony of Delli
Priscoli.

. Not only is GURR limited to termination of the transloading contract for
cause, AAT (Spicer/NGL) has the right to remedy any breach, however
long that may take, as long as it uses undefined “diligent efforts.” Exh. 27,
Section 5(B).

. With respect to assignment of the contract, AAT (Spicer/N GL) “may
collaterally assign this Agreement without consent of Railway to any
lessor of, or lender that has provided purchase money financing for, the
liquefied petroleum gas transfer equipment used at the Terminal.” Exh. 27
Section 7(B)(ii).

Thus, AAT (Spicer/NGL) may at any time and without GURR’s consent,
assign the agreement to GRT Financing (Spicer/NGL), Spicer, or NGL, an
extreme demonstration of the fact that AAT (Spicer/NGL) are in control

under the contract.
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j. With respect to éccess to the terminal, GURR has the “right” to use “any
tracks and facilities at the terminal for its rail transportation activiﬁes that
may be in addition to the traﬁsloading and related activities” of AAT
(Spicer/NGL), but only fo the extent that “such use by the Railway shall
not unreasonably interfere with the activitieé or services of [the
transloader] pursuant to this Agreement.” Exh. 27, Section 6 (emphasis
supplied).

k. Again, this provision demonstrates that GURR is not the entity in control
of the facility under the contract documents.

22. Since any number of factual scenarios can be presented, the STB and courts have
evaluated the relationship between rail road and third party using slightly different
tests and/or looking at different factors.

23. The one thing all of the tests have in common is that the inquiry is designed with
reference to the facts presented to determine whether the rail road is actually in

control of the facility or activity at issue.

24. In New York Susquehanna and Western Railway Corp. v. Jackson, 500 F. 3d 238
(3" Cir. 2007), the Court held that thé activities in question (the transloading of
solid waste) were being conducted by a “rail carrier” based on the following facts:

a. The rail carrier owned the land and built the transloading facility;
b. Shippers made payment directly to the rail carrier;
¢. The rail carrier had liability during the loading process.

25. In this case, the contractual arrangements demonstrate that:

a. GURR did not pay for the construction of the facility, and its “lease”
thereof is a fiction because GURR is completely reimbursed by Patriot

- (Spicer/NGL)--which is owned in the same proportion by the same entities

as the transloader AAT (Spicer/NGL)--for all lease payments (so long as
GURR does not accept shipments from suppliers other than Patriot
(Spicer/NGL)); |

b. Under the agreement, shippers are billed by, and make payment to, AAT
(Spicer/NGL) _

c. AAT (Spicer/NGL) has liability during the transloading process.
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26. Therefore, the contractual relationship here would not pass muster under the test

used by the Third Circuit in NYS & Western Rwy.

27. In Town of Babylon and Pinelawn Cemetery, Petition for Declaratory Order, STB
Finance Docket No. 35057(October 15, 2009), despite the railroad’s and

transloader’s attempts to “redefine” their relationship by executing a new
transloading agreement, the STB found that the activity (transloading of
construction and demolition debris) was not entitled to preemption because the
transloader “continues to have the right to conduct an independent business on
[the rail road’s] property under a long-term (10 year) agreement for which it pays
fees to” the Railroad. Babylon, STB decision at 4.

28. The factors the STB found decisive in that case were as follows:

a. Who sets the transloading fee? Although the railroad asserted that it set the

transloading fees, “the actual terms of the agreement do not support such
claims.” The contract stated that the railroad could “adjust the transloading
fee,” but could only do so with the transloader’s consent, and the fee had
to be “sufficient” in particular respects, and therefore the STB found that
the railroad in reality had “only limited influence over transloadingb fees.”
Babylon, STB decision at 5.

b. Who controls the operation of the facility? The STB found that the

railroad’s control over operation of the facility was insufficient, despite
the fact that the railroad had responsibility for inspection and maintenance
of all tracks, because the transloader was solely responsible for repairs,
maintenance, and upkeep of the facility.

¢. Who provides the services and billing? The STB found that the transloader

alone provided the transloadihg services, loaded and unloaded the
commodities, and billed the customers.
29. In this case, all of the factors used in Babylon again support the finding that
GURR is not on control. Specifically, as set forth in detail above:

a. GURR can only alter the transloading fee with the prior written consent of

the transloader;

b. AAT (Spicer/NGL) is in full control of the facility;
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30.

31

32.

33.

34.

35.

36.

c. AAT (Spicer/NGL) provides all of the services and does the billing.
Almost as significant in Babylon' is what the STB did not find decisive: mere

recitations of control in the contract documents.

. For example, the fact that the agreement required that documents produced by the

transloader recite that it was the “agent” of the railroad was insignificant, since
such a recitation did not divest the transloader from the actual powers vested in it
by the agreement. Babylon, STB at 5.

The recitation that the rail road “shall control all aspects of the Facility’s transload
operations” met a similar finding—it did not divest the transloader of any power
conferred, or confer any specific authority on the railroad. Id.

Likewise, the Third Circuit has noted that “railroads and loaders may not change
by contract what in practice is a substantively different relationship.” NYS &
Western Rwy., 500 F. 3d at 250; see also Grafton and Upton, 417 F. Supp. at 176-
77 (the fact that Grafton & Upton railroad “changed the legal dynamic of its

relationship with [the transloader] to suit the circumstances,” including labeling
the transloader its “agent,” did not serve to bring the transloader’s activities under
the “auspices of the railroad” where the evidence did not support that
characterization).

The mere recitations in the transloading agreement in this case (e.g., “Contractor
shall provide transloading and other services . . . under the auspices and control of
Railway” Exh. 27 at Section 1(A)) should be viewed in the same light, as they in

no way change the key terms that confer control on AAT.

In Grafton and Upton, when upholding the STB finding that the activity was not
entitled to preemption, the Court noted that the railroad’s involvement would be
limited to transporting rail cars to the facility for the transloader and returning
empty cars the CSX interchange. 417 F. Supp. at 177. It noted further that it was
the transloader that would control the remaining functions at the rail yard, and that
there was no evidence that it would be doing so on behalf of the railroad. Id.

In this case, there is likewise no function that GURR will perform other than

transporting rail cars, and no evidence that AAT will control all remaining
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functions, excluding the mere recitation that AAT (Spicer/NGL) is under the
auspices and control of GURR.

37. In Florida East Coast Railway Co. v. City of West Palm Beach, 266 F. 3d 1234
(11" Cir. 2001), the Court rejected the rail road’s claim that the tansloading of

aggregate at a yard located in a residential district was entitled to preemption.

The Court noted that the rail road’s involvement ended once it delivered the
product to a portion of the yard owned by the rail road but leased by.the third
party, Rinker. Id. at 1327. Rinker or its agents then transloaded and dispatched
the product to Rinker’s external customers, an activity Rinker coordinated from
the office on rail road property for which Rinker paid all expenses. Id. In
upholding the District Court’s decision that local zoning ordinances were not
preempted, the Eleventh Circuit quoted the District’s Court’s finding that “Rinker
effectively ran a Rinker operation on ‘[rail road] property.” Id. at 1336.

38. Likewise in this case, it is one and the same entity that will supply (Patriot
(Spicer/NGL)), transload (AAT (Spicer/NGL), and probably ultimately sell at
retail to end users (Spicer) the propane.

39. Therefore, the evidence in this case establishes that Spicer/NGL will effectively
run a Spicer/NGL operation on GURR property.

40. For all of these re‘asons, the proposed propane facility at 42 Westboro Road in
Grafton is not entitled to preemption and therefore all local and state laws that -
would be otherwise applicable are in full force and effect.

' The Town of Grafton

By its Town Counsel,

/8/Ginny Kremer

Ginny Sinkel Kremer, BBO#629147
Bowman & Penski, Town Counsel
29 Prospect Street

Acton, MA 01720

(617)312-2323

CERTIFICATE OF SERVICE
I certify that this document(s) filed through the ECF system will be sent electronically on this 30"
day of January 2013 to the registered participants as identified on the Notice of Electronic Filing (NEF) and
paper copies will be sent to those indicated as non-registered participants on this day.
: /8/ Ginny 8. Kremer
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Ginny Sinkel Kremer
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The Dana GCompanies

The Dana Companies’ Rich History

Supports Continued Growth

EEEEENEE he Dana Companies has
grown from a one-truck,
one-driver operation at
its inception in 1972 to
become an international

corporation recognized as one of

the top five liquid bulk carriers in
the United States. Founder Ronald

Dana was a former owner-operator

for Matlack, and he noticed a gap

in some services neglected to
customers. He began the operation
and expanded both his fleet, and

in purchasing other companies

to meet the needs he recognized

among his customers.

The Dana Companies
expanded its fleet of trucks for
hauling hazardous commodities,
purchasing more vehicles,
equipment and employees. The
subsequent purchase of tank wash
facilities in key chemical markets

to include Dana Container. Seeing
customers needs for the use of
cargo tank trailer equipment on a
temporary basis, its leasing division
was born.

The growth and acquisitions ~
most notably Suttles Truck Leasing
and Liquid Transport Corp. in

1999 and 2008, respectively — of
The Dana Companies furthered
not only its capabilities, but its
reach and recognition across the
nation. The Dana Companies
provide a broad range of services,
including chemical and petroleum
transportation, equipment leasing
and storage, intermodal services,
logistics and railcar leasing. Its
latest endeavor is the construction
of a “state of the art” Rail-to-Truck
transfer facility in Upton, MA. In
operation for almost two year, the
facility services 15 customers with
an average 115 rail cars, with zero
safety incidents.

Growth Through Programs and
Technology

Dana Companies must meet strict
safety regulations, making safety

a daily concern, particularly for VP

~F e

of Corporate Responsible Care
Gene Patten. Patten covers internal
auditing, interfacing with regulatory
agencies, the coordination of region
safety managers and operations.
Patten’s career spans over 30

years in liquid bulk chemical
transportation, and has worked as

a dispatcher, terminal manager and



regional manager in the Northeastern United States. Dana’s Responsible
Care Management System is certified by Midland Engineering of Midland,
MI. Southeast Region Operations Manager, Ben Wood, claims “we use
the RCMS whenever we open a new terminal in my region, and it has
proven itself over and over again.” Dana is also involved in the ACC’s
Transcaer® program, training hundreds of emergency responders in 19
cities in 10 states during 2012.

In the transportation side of the business, The Dana Companies has
employed new technologies, many of which also support green practices
and environmental consciousness. Peterbilt manufactured “Clean idle”
tractors are one of many ways in which the company reduces its carbon
footprint, as well as the International “ProStar” tractor featuring a
MaxxForce engine that improves fuel economy.

“We're very mindful of the environment at each of our locations,” says
Dan Bonanni, VP of Risk Management. “Our goal is to meet or exceed all
regulatory requirements.”

Employees at Dana Companies have participated in six Sigma projects
to increase carrier reliability and reduce detention. Also, in the safety and
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Industrial tank cleaning servicing the
chemical and food grade trucking industry.

Services: "

Interior liquid bulk chemical cleaning.
Interior Dry bulk chemical cleaning.
Interior Food grade cleaning.
Exterior tractor and trailer cleaning.

8 Convenient Express Container Services Locations.

www.expresscontainersve.com

J Container Ser

Express Container Services Locations

PERFORMANCE

RESULTS MATTER. How does your law firm
perform? To succeed, you have to be sharp and ready
to perform when the pressure is on.

Qur Labor and Employment attorneys advise employers
regarding every aspect of the employment relationship,
including issues with policies and current employees,
litigation of disputes, union avoidance and maintaining a
safe workplace,

®
BURR 298 FORMAN wr
®

www,burr.com » BOO.GET.BURR = www.resultsmatterradio.com
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The Dana Gompanies

The Dana Companies’ Rich History

Supports Continued Growth

performance arena, Patten says
Dana Companies has a “Goal Zero”
policy on incidents, accidents and
injuries. Each year, the company
sets a goal to reduce the number of
incidents by 20 percent.

“We’ve met these annual goals
consistently over the past three
years,” Patten says.

Owner-Operators and
Employees

Vehicle owner-operators and
employees are an important
aspect of The Dana Companies’
continuous improvement.

“We have the highest paid
owner-operators in the tank truck
business, and we are currently at
an all-time low owner-operator
turnover rate of less than 19
percent,” says Patten. “This is
mostly due to our network abilities
to keep our trucks loaded all of the
time with minimum empty miles.”

Patten says the Dana
Companies strive to bring in the
best qualified professionals for
the right positions and goes the
extra mile to keep employees on
long-term, saying Dana Companies
“always looks for individuals that
want to grow with [the] company.”

Dana Companies will need
to continue to hire these right-fit,
long-term employees more and



more these days as the business
expands into new markets. With
high owner-operator, employee
and client recommendations and

a technologically driven future,
Dana Companies will continue

to attract good employees and
maintain great internal and external
relationships.
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