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ICCTA
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Petitioner:
RCW
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UPRR:

UTC (or
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GLOSSARY
Administrative Law Judge
Burlington Northern Santa Fe Railroad Company
The City of Richland and City of Kennewick
Court of Appeals Clerk’s Papers, numbered O-
000000001-2209, which contains the full record in
UTC Docket TR-130499, as certified at CP O-
000000069-73.

The Center Parkway extension between Kennewick
and Richland, to Tapteal Drive in Richland

Interstate Commerce Commission Termination Act,
49 U.S.C. 10101, et. seq.

The City of Kennewick
TCRY

Revised Code of Washington
The City of Richland

The commencement of the Port of Benton rail line
(extension from UPRR) to Hanford

Surface Transportation Board
Tri-City Railroad Company, LLC
Union Pacific Railroad Company

The Washington Utilities and Transportation
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UTC Order 03:

UTC Order 04:

Order 03, Final Order Granting Petition For
Administrative Review, UTC Docket TR-130499
(May 29, 2014) at CP 0-000000629-647.

Order 04, Order Denying Petition For
Reconsideration, Petition For Stay, and Petition For
Rehearing, UTC Docket TR-130499 (June 24, 2014)
at CP 0-000000702-712.
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1. INTRODUCTION

The extension of Center Parkway fits squarely within the STB’s
well-recognized exemption from federal jurisdiction for routine crossings
under 49 U.S.C. §10501(b). Consistent with the STB’s seminal Maumee
decision, there is no preemption in this case because the Center Parkway
Crossing will not unreasonably interfere with railroad operations or pose
undue safety risks." 49 U.S.C. §10906 does not alter the jurisdictional
analysis for the Cities’ condemnation action to acquire a public street
right-of-way over the lessee’s interest in the siding track.

The at-grade Crossing is part of a regionally important project that
extends a public street, Center Parkway, between the City of Kennewick
and the City of Richland in Benton County, Washington. The Crossing
will cross the tracks and siding owned by the Port of Benton, not TCRY.
The tracks are used by three railroads: BNSF, UPRR, and the Petitioner,
Tri-City Railroad Company, LLC. TCRY, a Class Ill railroad and lessee
of the Port of Benton tracks, is the only railroad that opposes the Crossing.
After years of local and regional planning, and extensive hearings and

review, the Crossing received unanimous approval from the Washington

! Maumee & Western Railroad Corp. and RMW Ventures, LLC, Petition
for Declaratory Order, STB Finance Docket No. 34354, 2004 WL 395835
(S.T.B.) (March 3, 2004).
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Utilities and Transportation Commission, which has regulatory authority
over railroad companies operating in Washington State.

The Crossing will not unreasonably interfere with railroad
operations, including switching and rail car storage operations. The
Crossing was designed by Susan Grabler and Kevin Jeffers, railroad
professionals with over 59 years’ of railroad experience. Ms. Grabler and
Mr. Jeffers designed the Crossing to always restrict vehicular traffic when
a train occupies the track within the limits of the Crossing, which may
average approximately three to five trains per day. Moreover, expert
testimony confirms that the Crossing will not adversely impact TCRY
train operations because of the Crossing’s safety features and geometry.
TCRY’s assertions about rail usage data and projections are wholly
unsupported by facts. And they are irrelevant because of the railway
right-of-way. When the Crossing gates are down, there is simply no
interference with railroad operations or interstate commerce.

The Crossing will not pose undue safety risks, including safety risk
to rail crews or members of the public. It is a well-designed routine
crossing that exceeds typical engineering safety standards for such an
intersection. In addition, the Crossing will reduce traffic congestion,

increase access by emergency responders, and promote economic

REPLY BRIEF OF THE CITY OF KENNEWICK
AND THE CITY OF RICHLAND -2-



development.  State, regional and local planning and transportation
agencies, and public comment, all support the project.

TCRY chose not to participate in the Cities’ extensive planning
process for the Crossing. TCRY also ignored the UTC’s diagnostic
meeting to analyze Crossing options and safety measures. Instead, TCRY
has repeatedly litigated this Crossing, and the Cities have prevailed in
every forum. Thus, the STB may rely upon the extensive record that
TCRY has created before the UTC, the Benton County Superior Court,
and the Washington State Court of Appeals. Supported by this record, the
Cities’ respectfully request that the STB not invoke jurisdiction over this
routine crossing and deny TCRY’s Petition for Declaratory Order.

2. EVIDENCE RELIED UPON BY CITIES.

The Cities’ Reply is supported by the following materials and
verified statements. The witnesses have experience and knowledge
directly related to the issues in this proceeding. The Cities submit:

2.1.  The record from the Court of Appeals, Division Ill, of the
State of Washington, which includes the complete UTC record, hearing
testimony and the UTC certification of authenticity. The Court of Appeals

record is sequentially numbered 0-000000001— 0-000002208.
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References to this record, the Clerk’s Papers, will be in the form
“cp___ 72

2.2.  Affidavit and Verified Statement of Pete Rogalsky, P.E.,
City of Richland Public Works Director (“Rogalsky VS”), with four
exhibits. Mr. Rogalsky has been the City’s Public Works Director for
over 10 years, and has been a licensed professional engineer for over 20
years. Mr. Rogalsky has knowledge regarding the foundation and
background of the Crossing, actual track usage, and the City of Richland’s
field study and supporting materials.

2.3. Affidavit and Verified Statement of Susan K. Grabler
(“Grabler VS”). Ms. Grabler has 42 years’ experience in railroad
engineering, including 34 years’ experience working for Union Pacific
Railroad, a Class 1 railroad. Ms. Grabler provides knowledge and expert
testimony regarding the Crossing, the City of Richland’s field study, track
and siding usage, Crossing safety, and the Crossing’s lack of interference
with commerce or the movement of freight.

2.4. Affidavit and Verified Statement of Kevin Jeffers, P.E.

(“Jeffers VS™). Mr. Jeffers is a licensed professional engineer in the states

% The Clerk’s Papers have two sets of numbers on the lower right hand
corner of each page. For clarity, the Cities’ Reply Brief cites to the CP
numbers, which begin with the prefix “0-00000....” The second set of
bold numbers reflects prior numbering by the UTC.
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of Washington, Oregon, and ldaho, with over 20 years of experience. Mr.
Jeffers provides knowledge and expert testimony regarding the Crossing,
switching at Richland Junction, track and siding usage, and the Crossing’s
lack of interference with railroad operations.

2.5. Affidavit and Verified Statement of P. Stephen DiJulio
(“Didulio VS”), with one exhibit. Mr. DiJulio is counsel of record for the
Cities and participated in the prior proceedings regarding the Crossing.

2.6.  Affidavit and Verified Statement of Stephanie G. Weir
(“Weir VS”), with one exhibit containing excerpts or record. Ms. Weir is
counsel of record for the Cities.

3. THE CITIES DENY TCRY’S FACTUAL ALLEGATIONS

The Cities deny all factual allegations contained in TCRY’s
Petition, unless otherwise specifically admitted herein. The Cities
specifically deny TCRY’s contentions that the Crossing poses undue
safety risks or unreasonably interferes with railroad operations or
interstate commerce, and that the Cities lack the authority to take the
actions at issue regarding the Crossing.

The Cities specifically deny TCRY’s characterization of the siding
as a passing track. The Cities specifically deny TCRY’s unsupported rail
usage data and projections referenced in TCRY’s petition and affidavits,

and the speculative and unsupported assertions contained in the Miller and
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Peterson affidavits. Mr. Miller’s affidavit regarding the City of Richland’s
rail usage projection is misleading, at best® The City of Richland
projected an increase of 30 rail cars each week (1,560 annual total) based
upon changes in operations and the construction of a new rail loop by the
City of Richland.* The Cities offer responsive rebuttal testimony by Mr.
Rogalsky, Ms. Grabler and Ms. Jeffers as well as the record in the prior
proceedings, as summarized below.

4. STANDARD OF REVIEW

TCRY bears the burden of proof in this action. The burden of
proof, by statute, is on “the petitioner seeking a declaratory order from an
administrative agency.” City of Lincoln v. Surface Transportation Board,
414 F.3d 858, 862 (8th Cir. 2005) (citing 5 U.S.C. 8556(d)). As explained
below, TCRY is both legally and factually incorrect in its assertions and
cannot meet this burden.

5. FACTUAL AND PROCEDURAL BACKGROUND

5.1 The Port of Benton Owns the Tracks, Not TCRY.

This matter involves a branch rail line track and a siding track at

the Richland Junction, situated in Benton County, Washington. The Port

® See Rogalsky VS, {1 14-16. For example, in contrast to Mr. Miller’s
assertion in § 14 of his affidavit, the City of Richland has never projected
as many as 12,500 cars inbound and 12,500 cars outbound.

* CP 0-000001298:16-1299:17; CP 0-000001326:6-14 (Testimony of Gary
Ballew, Economic Development Manager for the City of Richland).
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of Benton owns both tracks at Richland Junction, and TCRY is a lessee of
the tracks.> The federal government, acting through the U.S. Atomic
Energy Commission, constructed the tracks to serve the Hanford Nuclear
Reservation (a branch from the end of a UPRR branch). In 1998 the Port
of Benton acquired the tracks through an Indenture from the federal
government.6 BNSF, UPRR, and TCRY operate trains on the Port of
Benton-owned tracks.”

This history of the tracks and TCRY’s rights to the tracks are
identified in an Order from the U.S. District Court — Eastern District of
Washington.8 The matter before the Eastern District arose in 2009 when
TCRY erected a barrier which physically prevented BNSF trains from
reaching BNSF customers along the trackage.® Before the District Court,
TCRY argued that it had the right to restrict commerce on the same tracks

that it now argues must be protected for interstate commerce.l® The

> CP 0-000000632 (UTC Order 03, { 10); CP 0-000000235-253 (The Port
of Benton and TCRY lease)

® BNSF Railway Co v. Tri-City and Olympia R.R., United States District
Court, Eastern District of Washington, No. CV-09-5062-EFS (February
14, 2012), Amended Order Granting BNSF’s Motion for Summary
Judgment, Denying TCRY’s Motion for Summary Judgment, and Denying
All Other Pending Motions As Moot, at p. *5, attached as Exhibit 1 to
DiJulio VS (the “Federal Court Order™).

" CP 632 (UTC Order 03).

® Federal Court Order, p. *2-3 (DiJulio VS, Ex. 1).

% Federal Court Order, p. *7:16-19 (DiJulio VS, Ex. 1).

19 Federal Court Order, p. *11:15-12:13; *15-16 (DiJulio VS, Ex. 1).
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District Court held that TCRY was in breach of track usage agreements,1!
and found that TCRY misstated case law in its briefings.12

5.2 Track Usage Averages Three to Five Trains Per Day.

In 2013, BNSF, UPRR, and TCRY reported the following track
usage to the UTC:

e TCRY: 2 to 4 trains per weekday,*® with an average length
of “roughly 15 cars per train.”** In 2013, TCRY also
reported that it is projected to move over the crossing a
total of 2,310 total railcars in 2013.”®> Now, TCRY reports
to the STB that it fell short of that target, carrying 2,247

railcars.™
e UPRR: 0 trains in 2013. UPRR stated that it moved 12 unit
trains between 80-100 cars per train over the past 4.5 years

(or, approximately 3 trains per year)."’

! Federal Court Order, p. *19:20-21 (DiJulio VS, Ex. 1).

12 Federal Court Order, p. *19:13-17 (Didulio VS, Ex. 1).

13 CP 0-000001915:2-3 (TCRY’s response to the UTC data request for
track usage).

14 CP 0-000001917:7-8 (TCRY’s response to the UTC data request for
track usage).

15 CP 0-000001914-1917 (TCRYs response to UTC data request for track
usage)

18 TCRY’s Petition for Declaratory Order, p. 6 (first line).

7 CP 0-000001927-1928 (UPRR’s response to UTC Data Request).
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e BNSF: 1 train per day, with an average length of six cars
per train.'®
Based upon TCRY’s inflated 2013 projections, track usage for the three
railroads is calculated at approximately 3.2 to 5.02 trains per weekday.®
There are no regularly scheduled passenger trains on the line.?

TCRY fails to explain how it intends or has the capacity to
increase its track usage from 2,247 railcars in 2013 to 4,174 railcars in
2015, an 85 percent increase in rail traffic.” A field study conducted by
the Cities between February and May 2015 shows three to five trains per
day, carrying an average of nine cars per train.?> Thus, actual track usage
from earlier this year demonstrates that TCRY’s claim to 2015 track usage
is speculative, at best.?® Moreover, the data provided by TCRY to the
UTC in fact show a decrease in total railcar traffic from 2,060 railcars in

2000 to 1,999 in 2012.%*

18 CP 0-000001911-1912 (BNSF’s response to UTC Data Request).

19 CP 0-000001597:18-21 (Testimony of Kevin Jeffers, P.E.).

20 CP 0-000001600:25-26 (Testimony of Kevin Jeffers, P.E.); CP 0-
000001268:8-10 (Cross Examination of Gary Norris, TCRY’s expert
witness)

2L Miller Affidavit, 1 8.

22 Jeffers VS, 1 13.

23 Jeffers VS, 1 14.

2% CP 0-000001598:6-9 (Testimony of Kevin Jeffers, P.E.); CP 0-
000001921:10-20 (track usage data submitted by TCRY).
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TCRY also fails to explain how BNSF or UPRR will expand their
track usage. Both BNSF and UPRR have stated their future track usage is
unknown.” Without any input from BNSF or UPRR, TCRY relies upon
the affidavit of John Miller in attempt to speak for the Class I railroads.
Mr. Miller, in turn, asserts that the City of Richland itself has projected
future track usage. Miller Affidavit, § 14. (“the City of Richland has
projected as many as 12,500 inbound and 12,500 outbound rail cars per
year at the passing track area in the coming years”).

While Richland can plan and hope for more economic
development and supporting train movement, Richland never made this
projection cited in Mr. Miller’s affidavit.®® And Mr. Miller’s citation to
Exhibit 5, 6, and 7 is misleading, at best. Exhibit 5 is TCRY"’s response to
the UTC data request and TCRY’s response to the Cities’ data request, not
a City of Richland document. Exhibit 6 is a memo with supporting
documentation from the City of Richland’s Economic Development
Committee. Exhibit 7 is a real property purchase and sale agreement.

These materials do not support Mr. Miller’s unfounded assertion that the

% CP 0-000001911-1912 (BNSF’s response to UTC Data Request); CP 0-
000001927-1928 (UPRR’s response to UTC Data Request).

%% Rogalsky VS, 11 15-16. The record shows the City projected an
average of 30 rail cars each week (1,560 total) from the cold storage
facility. CP 0-000001298:16-1299:17; CP 0-000001326:6-14 (Testimony
of Gary Ballew, Economic Development Manager for the City of
Richland).
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City of Richland projected 12,500 inbound and 12,500 outbound cars per
year.?’

In contrast to TCRY’s grossly inflated track usage projections,?
the City has provided the STB with data that identifies actual track usage
in 2015, as described above.”

Moreover, regardless of track usage, the record shows that the
Crossing will have no impact on railroad operations because the gates will
prevent vehicular access to the Crossing when the track is in use.*® The
City of Richland has planned to construct the Horn Rapids Industrial Park,
which includes a cold storage facility that is served by a proposed loop
track.®! The City projects that the storage facility will result in an average
of 30 rail cars each week.** Regardless of the amount of rail traffic, the
cold storage facility will have no impact on rail operations at the
Crossing.®® The Crossing’s safety devices provide security and safety to

the public and rail crews, because they avoid conflicts between vehicular

2" Rogalsky VS, 1 16.

%8 Grabler VS 11 13-16; Rogalsky VS, 11 9-16; Jeffers VS, 1 13-17.

% Rogalsky VS, 11 17-26.

%0 Rogalsky VS, 1 14; Grabler VS, 11 20-24; Jeffers VS, {1 15-17, 23.

3! Miller Decl., Exhibit 6.

%2 CP 0-000001298:16-1299:17; CP 0-000001326:6-14 (Testimony of
Gary Ballew, Economic Development Manager for the City of Richland).
%3 Rogalsky VS, 1 14; Grabler VS, 11 20-24; Jeffers VS, {1 15, 23.
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traffic and train traffic.>* There will be no impact on the movement of
freight or other rail as a result of the Crossing.*® Railroad operations at the
Crossing do not require blocking the Crossing.*

5.3 The Siding Is Not A Passing Track.

TCRY’s characterization of a siding as a “passing track” is not
supported by a Benton County Superior Court Order, and an exhaustive
administrative record before the UTC. The UTC has jurisdiction over rail
crossings in Washington State.*” The UTC characterizes the siding as a
“short, parallel spur” used for “switching and storage of rail cars.”®® The
Class | railroads — BNSF and UPRR — do not use the siding.*

The Benton County Superior Court has affirmed the UTC’s

characterization of the siding.** Thus, the record from TCRY’s own

% Rogalsky VS, 11 12-14; Grabler VS, {f 20-23; Jeffers VS, {1 15, 23.

% Grabler VS, 1 24.

% Jeffers VS, ff 12-22. The Cities specifically deny the speculative
assertions in the Peterson affidavit, which contain absolutely no data or
facts to support it.

%7 Chapter 81.53 RCW.

% CP 0-000000632 (UTC Order 03). The Federal Court Order similarly
describes the tracks as an “interchange facility.” Federal Court Order,
p. *2-7 (Didulio VS, Ex. 1).

% Jeffers VS, § 12; CP 0-000000790, 794 (Track Use Agreement by and
between the City of Richland and BNSF) (attention to the third recital and
section 4.3); CP 0-000000769 (Track Use Agreement by and between the
City of Richland and UPRR) (attention to the fourth recital and section
4.3).

% CP 0-000002207-2209 (Benton County Superior Court Order Affirming
the UTC’s Orders).
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litigious actions undermines TCRY’s improper characterization of the
siding. In addition, there were no incidents in a three-month observation
period of the siding of a passing event where one train used the siding to
get out of the way of another train.**

5.4 Siding Usage Is Minimal.

The siding track was formerly used in conjunction with now-
removed UPRR siding track for the interchange of railcars between BNSF
and TCRY. BNSF no longer uses the remaining siding for interchange.*
UPRR also does not use the siding for interchange.*®

TCRY provides the STB with no facts identifying its siding use.
And no fact exists to support TCRY’s assertion that the siding is a passing
track.

TCRY’s improper characterization of the siding is also not
supported by the Cities’ ongoing field study of the tracks. The field study
shows TCRY staged railcars on the siding, and that TCRY’s railcars

stayed at the same location on the siding for three (3) days or more, and on

* Grabler VS 11 13-19; Rogalsky VS, {1 17-26.

2 CP 0-000000790, 794 (Track Use Agreement by and between the City
of Richland and BNSF) (attention to the third recital and section 4.3).
That interchange now takes place near Walulla, Washington, east of
Kennewick. CP 0-000001525:23-1526:2 (Testimony of Kevin Jeffers,
P.E.).

3 CP 0-000000769 (Track Use Agreement by and between the City of
Richland and UPRR) (attention to the fourth recital and section 4.3); CP
0-000001608 (Cities’ response to UTC data request).
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many occasions for more than a week.** TCRY’s cars are often staged
immediately in front of the Crossing.”® TCRY’s car staging at this
location appears solely for the purpose of misleading the STB because the
car placement in front of the Crossing does not serve any railroad
purpose.*®

The only practical use of the siding track is for storage of rail cars
not required by a shipper, or to store on-track equipment and rail cars used
for track maintenance, or to hold railcars that are found to be defective by
a train crew (aka bad-ordered) while en-route.*” These actions do not
require blocking the Crossing®® TCRY cites Kennewick Municipal Code
11.80.090, but this provision is similar to the established UTC regulation,
which similarly restrict crossing blockage only “when practicable” (UTC’s
language) or “when it can be avoided” (City of Kennewick language).
There is simply no evidence that the Crossing will impede railroad

operations.*

“ Jeffers VS, 1 19.

* Jeffers VS, § 21.

%8 Jeffers VS, 1 21; Grabler VS 1§ 17-19.

4 Jeffers VS, § 22; CP 0-000001608:14-20 (Cities’ response to UTC data
request, prepared by Kevin Jeffers and Pete Rogalsky).

8 Jeffers VS, 1 22.

9 Jeffers, VS, 11 21-22; Grabler VS, {1 17-19.
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55 The Crossing Project Is An Essential Regional Improvement.

The Cities have received unanimous approval from the UTC to
construct an at-grade Crossing over the track and siding at the Richland
Junction.® The Benton County Superior Court has affirmed the UTC
Order approving the Crossing.>

The Center Parkway Crossing is an essential capital improvement
identified in the City of Richland’s Comprehensive Plan, the City of
Kennewick’s Comprehensive Plan, and the Regional Transportation
Plan.*® Recognizing the regional significance of this project, the Crossing
has received federal and state funding through the Washington State
Community Economic Revitalization Board, the Surface Transportation
Program Regional Competitive Fund, and the Transportation Improvement
Board.>

The Crossing will extend Center Parkway northward, across the

Port of Benton-owned track and siding, and into the City of Richland,

*0 CP 0-000000644-645 (UTC Order 03).

>1 CP 0-000002207-2209 (Benton County Superior Court Order Affirming
the UTC’s Orders).

2 CP 0-000000862 (City of Richland Comprehensive Plan); CP 0-
0000001736-1737 (City of Kennewick Comprehensive Plan); CP 0-
000000909 (Regional Transportation Plan); CP 0-000000637-638 (UTC
Order 03 at §8 20, 21).

% CP 0-000000756 (Joint Agreement Center Parkway Extension)
(“Whereas Kennewick has secured $2,016,000 in Rural Economic Vitality
funds ... and $364,241 through the Surface Transportation Program
Regional Competitive Fund.”).
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intersecting Tapteal Drive, thereby completing a grid network of regional
significance.® Center Parkway currently ends at a roundabout west of the

Columbia Center Mall in Kennewick, as identified in the following

image.>

> CP 0-000000637-638 (UTC Order 03 at §§ 20, 21, citing the City of
Richland Comprehensive Plan, the City of Kennewick Comprehensive
Plan, and the Regional Transportation Plan).

% CP 0-000000631 (UTC Order 03 at 1 9).
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5.6 The Crossing Has Been Subjected To Extensive Administrative
and Judicial Review.

The Crossing has been subject to extensive administrative and
judicial review. Pursuant to Washington State law, in April 2013, the
Cities jointly petitioned the UTC to approve construction of the Center
Parkway Crossing.”® UTC Order 03, approving the Crossing, was
unanimously issued by the Commission.”” The Commission overturned
an ALJ’s initial decision.® Order 03 presented the Commission with its
first opportunity to conduct a de novo review of the Crossing record. In
its Order 03, the Commissioners concluded that “the record includes
substantial competent evidence showing sufficient public need to
outweigh the inherent risks presented by the proposed at-grade

crossing.”® In its further Order 04, the UTC denied TCRYs petition for

*® RCW 81.53.020 and .030.

" CP 0-000000644-645 (UTC Order 03 at 1 40-42).

8 CP 0-000000644 (UTC Order 03, { 41, expressly overturning UTC
Order 2 by the ALJ dated February 12, 2014). TCRY’s citation to and
quotation from UTC Order 2 is misleading, at best. UTC Order 2 was an
Initial Order by a single ALJ, and as noted, was expressly overturned by
UTC Order 03 (CP 0-000000629-645), which was a Final Order by the
full Commission, including the Chairman. UTC Order 03, in turn, was
reinforced by UTC Order 04 (CP 0-000000707-712), which denied
TCRY’s Petition for Reconsideration. As such, UTC Order 2 was
superseded and has no precedential value. See WAC 480-07-825(7)(c)
(UTC procedural rule stating “[a]n initial order that becomes final by
operation of law does not reflect a decision by the commissioners and has
no precedential value.”).

*|d. (UTC Order 03, 1 38).
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reconsideration, concluding that TCRY’s arguments for reconsideration
were misleading and incorrect.®

TCRY appealed the UTC Orders, and the Benton County Superior
Court concurred with the UTC in finding that the Crossing poses only
speculative risk to public safety because the Crossing’s safety features
exceed typical engineering safety standards for such an intersection.®
The record before the UTC and Benton County Superior Court established
that the Crossing will (1) complete a grid network to provide safe and
efficient movement of traffic; (2) provide relief to congested arterials;
(3) encourage economic development; and (4) improve police and fire
response times."

TCRY has appealed the Benton County Superior Court decision to
the Washington State Court of Appeals, Division Ill. Thus, the STB may
take notice of and rely upon the record from these administrative and

judicial proceedings.®> TCRY is the only entity opposing the Crossing.

% Cp 0-000000707 (UTC Order 04, f{ 10-11) (“TCRY misleadingly and
incorrectly argues that Order 03 ‘overturns the Initial Order without
finding any issue with its propriety [, amounting] to a wholesale
subversion of the adjudicative process. What TCRY ignores ...”).

81 CP 0-000002207-2209 (Benton County Superior Court Order Affirming
the UTC’s Orders).

%2 See, e.g., CP 0-000000637-638 (UTC Order 03, {1 20-21 citing the JUB
Study available at CP 0-000000077-127).

%8 49 CFR §1114.1. The Cities have provided the STB with ten (10)
copies of the Clerk’s Papers for the pending matter before the Washington

REPLY BRIEF OF THE CITY OF KENNEWICK
AND THE CITY OF RICHLAND -18-



The Port of Benton, BNSF, UPRR, and other entities with any interest in
the Crossing, do not oppose the Center Parkway extension.

5.7 The Planning Process for the Crossing Was Thorough.

Unlike the previous crossing petition filed in 2005 (decided in
2007 without Commission consideration), the planning process for this
crossing petition followed the 2006 comprehensive planning update
process. Through this process, the Cities engaged the public and other
governmental agencies to further study the proposed crossing and analyze
potential transportation alternatives.®*

Although invited to participate, TCRY chose not to engage in the
Cities’ extensive planning process for the Crossing. TCRY submitted no
comments in the planning process.”® TCRY also did not attend the UTC’s
diagnostic meeting for the Crossing.®® Because TCRY did not participate

in these actions, the Cities prepared two Crossing plans: one with the

State Court of Appeals (CP 0-000000001-2209). These Clerk’s Papers
include the entire record before the UTC, as certified by the UTC
Executive Director and Secretary (CP 0-000000069-73) and the record
before the Benton County Superior Court, as transmitted by the Benton
County Superior Court Clerk. DiJulio VS at { 2.

% CP 0-000000824-826 (Testimony of Rick Simon, Development
Services Manager for the City of Richland).

% CP 0-000000826 (Testimony of Rick Simon, Development Services
Manager for the City of Richland).

% CP 0-000000109-110 (UTC Diagnostic Meeting Record).
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siding and the other without.®” For the first time, TCRY objected to the
removal of the siding in the contested hearing before the UTC’s ALJ. The
Cities voluntarily agreed to proceed with a design that preserved the siding
and crossed both tracks. CP 634, fn 6 (“However, in the face of Tri-City
and Olympia Railroad’s opposition, Staff’s analysis of the site and
consideration of its proposed safety features assumes that the second track
remains in operation.”).%

Following the planning process, the Cities engaged consultants to
further study and design the proposed crossing.®® The consultants
designed the crossing to exceed relevant state and federal safety and
engineering standards. The DEA consultants included Susan Grabler and
Kevin Jeffers, P.E., together with a combined 59 years’ experience in
railroad safety.”® A separate study documented the public need for the

Crossing.™

®7 Jeffers VS 1 9.

% Also see CP 0-000001609:12-17 (Cities’ Response to UTC Data
Request, prepared by Kevin Jeffers and Pete Rogalsky).

% CP 0-000000754:6-8 (Testimony of Jeff Peters, the Transportation of
Development Manager for the City of Richland).

" CP 0-000001513 (Testimony of Susan Grabler, identifying her
experience with railroads and railroad safety); CP 0-000001522
(Testimony of Kevin Jeffers, P.E., identifying his experience with
railroads and railroad safety). Also see Grabler VS, | 1-8; Jeffers VS,
1-5.

™' CP 0-000000090-127 (the JUB Study).
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5.8 The Record Demonstrates That the Crossing Does Not Invoke
The STB’s Jurisdiction.

The Cities provide the STB with the State administrative agency
record and judicially-reviewed evidence identifying the lack of
interference with any railway activity, safety measures that exceed
standards, and the public need for the Crossing:

5.8.1 Grade Separation Is Not Warranted.

It is undisputed that the Crossing does not require grade separation.
The UTC concluded that “no one contests on review the Initial Order’s
finding that it is physically and financially impractical to build a grade-
separated crossing in this instance.””> See also the UTC record’,
including the Grade Separation Evaluation.”

5.8.2 No Blockage of the Railway.

To avoid conflict, the Crossing’s gates will block vehicular traffic
when the tracks are in use. TCRY itself established this point before the

UTC.™ TCRY also established that supplementary safety measures, such

2 CP 0-000000633 (Order 03,  12); CP 0-000002021:21 (Testimony of
Kathy Hunter, UTC Deputy Assistant Director Transportation Safety,
identifying the risk for Crossing at one incident every 53.5 years). TCRY
does not contest the UTC’s risk calculation.

® CP 0-000001529-1530 (Testimony of Kevin Jeffers, P.E.); CP 0-
000002005-2007 (Testimony of Kathy Hunter, UTC Deputy Assistant
Director Transportation Safety).

" CP 0-000000113-114.

> See e.g., CP 0-000001113-1114 (TCRY cross-examination of Kevin
Jeffers).
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as the raised median, keep drivers from circumventing the gates.”® These
issues were discussed in detail at the UTC diagnostic meeting that TCRY
chose not to attend.”” As described by Kevin Jeffers:

The gates will go down was a train approaches and will

stay down when a train occupies the tracks within the limits

of the crossing. The gates will not rise until all trains have
cleared the crossing limits.”

Simply put, the Crossing is designed so that vehicles will never interfere
with any railway activity. The Crossing will have no impact on the
movement of freight.” The Crossing will not adversely impact TCRY
train operations.®

5.8.3 The Safety Measures of the Crossing Over Two
Tracks.

The UTC found that the Crossing presents only a speculative risk
— one potential incident every 53.5 years®® — in part because the
Crossing design includes modern features that exceed typical engineering
standards for such an intersection. TCRY does not contest UTC’s

calculation of risk for the proposed crossing.

® CP 0-000001172:10-16 (TCRY cross-examination of Spencer
Montgomery, author of the JUB Study).

" CP 0-000001172:11 (TCRY cross-examination of Spencer
Montgomery, author of the JUB Study).

'8 Jeffers VS, 1 11.

" Grabler VS, 11 24.; Jeffers VS, 1 23;

% Grabler VS, 11 23-24; Jeffers VS, 1 23

81 CP 0-000002021:21-22 ((Testimony of Kathy Hunter, UTC Deputy
Assistant Director Transportation Safety).
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The proposed roadway in the area of the proposed crossing will be
on tangent (aka “straight”) roadway. This will maximize the site distance
of approaching vehicles to the warning devises.®

The roadway profile over the Crossing meets the current standards
for vertical clearances by the American Railway Engineering and
Maintenance-of-way Association (AREMA) that is referenced in the
Manual of Uniform Traffic Control Devises (MUTCD) and American
Association of State Highway and Transportation Officials (AASHTO).
As with the tangent horizontal alignment, this slight vertical profile will
not restrict the site distance of approaching vehicles to the warning
devices. %

The vehicle traffic will be warned of an approaching train by
flashing lights and gates. The Federal Railroad Administration (FRA)
requires Constant Warning Time (“CWT”) devices set between 20”-40".
The Crossing design provides that the motorist will always get CWT of

usually 307, meeting the CWT standard. This further reduces the

82 CP 0-000001528-1529 (Testimony of Kevin Jeffers, P.E., describing the
safety features of the Crossing).
8 CP 0-000001528-1529 (Testimony of Kevin Jeffers, P.E., describing the
safety features of the Crossing).
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likelihood that a vehicle will try to cross the tracks as a train is
approaching.®*

The center lane used for left turns outside the Crossing will stop at
traffic islands that will be a median separator, blocking vehicles from
driving around the lowered gates.*® As a result, there are no undue safety
risks for rail crews or the public.

Based upon these facts, the UTC concluded that “even imprudent
drivers will be effectively barred from crossing the tracks when the gates

are closed next to concrete barrier medians;”®

and, the safety measures
“significantly reduce” the risk of the Crossing.®’

5.8.4 The Public Need for the Crossing.

The UTC approved the Crossing because the public need for the
Crossing outweighs its speculative risk. The UTC found that the Crossing
completes a grid network for the efficient movement of traffic and
economic development:

The Center Parkway Extension, including the proposed at-

grade railroad crossing, is a long-planned and important

component of the Cities’ transportation system. The
project will improve traffic movement between two

4.

4.

8 CP 0-000000634 (Order 03 { 14).

8 CP 0-000000634-635 (Order 03  14); CP 0-000001521-1532
(Testimony of Kevin Jeffers, P.E., describing the Crossings attributes and
its safety features).
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important and growing commercial areas in Kennewick and
Richland, thus promoting economic development.®®

The Cities’ studies® and other substantial evidence® support this finding.
Further, the UTC found that the Crossing provides an alternative
route for police and fire:
The Center Parkway extension may assist the Cities’
emergency responders by providing an alternative route for

responding to incidents in the vicinity of the Columbia
Center Mall, when trains are not blocking the intersection.®*

Substantial evidence in the record supports the UTC’s conclusion.”? It is
also undisputed that the Crossing will be blocked less than one percent

(1%) of the day based upon current railroad usage.”®* The Crossing will be

8 CP 0-000000644 (Order 03 { 37).

% See e.g., CP 0-000000096-97 (The JUB Study).

% gee e.g., the Cities” pre-filed testimony, CP 0-000000831:14-832:2
(Testimony of Rick Simon, Development Services Manager for the City of
Richland); CP 0-000001698:22-25, and CP 0-000001699:6-7 (Testimony
of Spencer Montgomery, author of the JUB Study).

°L CP 0-000000644 (UTC Order 03 1 36).

%2 CP 0-000000097 (the JUB Report, with a section titled “Improve
Emergency Response”); also see CP 0-000001696-1702 (Testimony of
Spencer Montgomery, author of the JUB Study); CP 0-000001169:7-
1171:1(TCRY’s cross-examination of Spencer Montgomery); CP O0-
000001879-1902 (data supporting the JUB Study); CP 0-000001059:15.
(Richland’s Fire Chief Baynes’ testimony that the crossing would improve
emergency response times by “[a]pproximately a minute”).

% CP 0-000001183 (TCRY cross-examination of Spencer Montgomery,
author of the JUB Study).
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blocked less than three percent (3%) of the day, even assuming TCRY’s
unrealistic projection that rail traffic will increase 85 percent this year.**

59 The UTC and The Benton County Superior Court Have
Rejected TCRY’s Arguments.

More than two years have passed since the Cities filed the
Crossing petition, and TCRY has failed in its motion for reconsideration to
UTC and in its Administrative Procedures Act appeal before the Benton
County Superior Court.*® The UTC, the Washington State agency charged
with fact-finding, concluded that TCRY’s arguments for reconsideration
were misleading and incorrect.”® TCRY repeats those arguments before
the STB. For example, in response to TCRY’s motion for reconsideration,
the UTC clearly articulated that Order 03 was based upon the entire
record, not just public safety. As succinctly summarized by the UTC,

“What TCRY ignores is that our Order on review examines

the question of public need in terms of economic

development as an important factor in addition to public

safety. ... In addition, while the ALJ’s role does not
necessarily require consideration of broader policy

implications of the Commission’s adjudicative orders, the
Commissioner’s role requires this inquiry.”

% CP 0-000001183-1185 (TCRY cross-examination of Spencer
Montgomery), attention to CP 0-000001185:18-25 (explaining that the
Crossing will not be closed more than three percent of the day).

% CP 0-000000702-710 (UTC Order 04, Denying TCRY’s Petition for
Reconsideration); CP 0-000002207-2209 (Benton County Superior Court
Order Affirming UTC Orders).

% CP 0-000000707 (UTC Order 04, { 10).
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Based upon the evidence identified above, the Benton County Superior
Court found that substantial evidence supports the UTC’s Orders
approving the Crossing.”’

5.10 TCRY Challenges The Cities’ Condemnation Proceeding.

The Cities have acquired from the Port of Benton, the owner of the
tracks, an easement for the Crossing.”® Acknowledging TCRYs leasehold
interest in the tracks, the Cities initiated a condemnation proceeding
against TCRY.* In response, TCRY brought an action for declaratory
judgment and injunctive relief in Benton County Superior Court. In
response to the Cities’ motion for summary judgment,'® TCRY withdrew
its action and filed this action with the STB, asking the STB to invoke
jurisdiction over the tracks and siding.

6. POINTS AND AUTHORITIES

6.1 Summary of Argument.

The STB holds that crossing of railroad tracks with construction of
a new public street (here, the extension of Center Parkway) does not

implicate federal preemption under 49 U.S.C. §10501(b). TCRY’s

%" CP 0-000002207-2209 (Benton County Superior Court Order Affirming
UTC Orders).

% CP 0-000000219 (the Cities’ agreement with the Port of Benton); CP 0-
000000254 (the easement deed).

% TCRY’s Schroeder Affidavit, Ex. 11

19 TCRY’s Schroeder Affidavit Ex. 13 (Cities’ Summary Judgment
Motion)

REPLY BRIEF OF THE CITY OF KENNEWICK
AND THE CITY OF RICHLAND -27-



Petition mischaracterizes the law and prior proceedings. There has
already been an adjudication that the Crossing exceeds safety standards
and would not prevent or unreasonably interfere with railroad operations.
And, there is no evidence that it would interfere with interstate commerce.
The Port of Benton and its tenant TCRY retain the right to use the
branch line between Richland Junction and Hanford (and the adjacent
siding). Both tracks will be preserved and protected with safety
improvements exceeding established standards."™ 49 U.S.C. §10906 does
not alter the jurisdictional analysis with respect to the Cities’
condemnation action to acquire a public street right-of-way over the
leasehold for the siding track. TCRY’s Petition should be dismissed.

6.2 The Surface Transportation Board Rejects Jurisdiction Over
Crossings.

Under ICCTA, STB jurisdiction extends to “the construction,
acquisition, operation, abandonment, or discontinuance of ... tracks.”
49 U.S.C. 810501(b). While the preemption regime under ICCTA is
broad, “[t]his does not mean that all state and local regulations that affect
railroads are preempted . . . state and local regulation is permissible where
it does not interfere with interstate rail operations.” Joint Petition for

Declaratory Order—Boston & Me. Corp. & Town of Ayer, No. 33971,

101 jeffers VS § 10 (preserving both tracks); this brief details the safety
standards in detail, above.
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2001 WL 458685, at *5 (S.T.B.) (Apr. 30, 2001) (“[N]othing in [8
]10501(b) is intended to interfere with the role of state and local agencies
in implementing Federal environmental statutes, such as...the
CWA ....”), aff'd sub nom. Boston & Me. Corp. v. Town of Ayer, 191 F.
Supp. 2d 257 (D.Mass. 2002).

The STB’s jurisdiction does not extend to new at-grade crossing so
long as the at-grade crossing “would not impede rail operations or pose
undue safety risks.” Maumee, STB Finance Docket No. 34354.

Maumee is squarely on point, and governs the analysis in this case.
In Maumee, a local government sought to condemn an easement for an at-
grade crossing over (and subsurface utilities under) an 8,000 s.f. parcel on
a main line rail right-of-way. The STB rejected the railroad company’s
argument that 49 U.S.C. 10501(b) preempts the exercise of eminent
domain authority with respect to railroad property. In its decision, the
STB easily concluded that the railroad’s preemption argument was
overbroad:

...state and local regulation is permissible where it does

not interfere with interstate rail operations, and

localities retain certain police powers to protect health and

public safety. Thus, acquisition of an easement by eminent

domain to permit a crossing of railroad track in connection

with construction of a new public street would not

implicate the Federal preemption of 49 U.S.C. 10501(b)

unless it would prevent or unreasonably interfere with
railroad operations..... [R]outine, non-conflicting uses,
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such as non-exclusive easements for at-grade railroad
crossings..., are not preempted so long as they would
not impede rail operations or pose undue safety risks.'%?

Simply stated, the STB does not assert jurisdiction over at-grade crossings
that do not prevent or unreasonably interfere with railroad operations or
pose undue safety risks.'®® As the STB stated, “these crossing cases are
typically resolved in state courts.” 1d. And, of course, this Crossing has
been approved in state court, and remains subject to state court review.
The federal courts have similarly upheld the STB’s jurisdictional
avoidance of such crossing cases. Preemption is disfavored in these
circumstances. See, e.g., New Orleans & Gulf Coast Ry. Co. v. Barrois,
533 F.3d 321, 332-34 (5th Cir. 2008); City of Sachse, Texas v. Kansas City
Southern, 564 F. Supp. 2d 649 (E.D. Tex. 2008). Applying this well-
established standard to the Crossing, the STB will find no basis for
exercising jurisdiction. There is no interference with rail operations, and

safety measures exceed all standards.

192 Maumee & Western Railroad Corp. and RMW Ventures, LLC, -
Petition for Declaratory Order, STB Finance Docket No. 34354, (S.T.B.)
(March 3, 2004), 2004 WL 395835 at *2 (internal citations omitted,
emphasis added).

193 In Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 642 (2005),
the Second Circuit Court of Appeals found that the STB is “uniquely
qualified” on the application of 49 U.S.C. 10501(b).
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6.3 No Interference with Rail Operations.

The Crossing unequivocally will not unreasonably interfere with
rail operations. As explained above:
e The railroad will continue to have the right-of-way over the
Crossing.
e The Crossing’s gates will block vehicular traffic when the

tracks are in use.

When the gates are down, there can be
no impairment of rail operations or interstate commerce.

e The gates will go down was a train approaches and will
stay down when a train occupies the tracks within the limits
of the crossing. The gates will not rise until all trains have
cleared the crossing limits.'*

e Supplementary safety measures, such as the raised median,
keep drivers from circumventing the gates.'®® The UTC
concluded that “even imprudent drivers will be effectively
barred from crossing the tracks when the gates are closed

next to concrete barrier medians;”*%’

104 See e.g., CP 0-000001113-1114 (TCRY cross-examination of Kevin
Jeffers).

19 Jeffers VS, § 11.

106 ©P 0-000001172:10-16 (TCRY cross-examination of Spencer
Montgomery, author of the JUB Study).

197 CP 0-000000634-635 (Order 03 | 14).
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e The Crossing will have no impact on the movement of
freight.'%

e The Crossing will not adversely impact TCRY train
operations.*®

e The track owner and the two Class | carriers — BNSF and
UPRR - do not object to the Crossing.

e TCRY offers no evidence or expert testimony that supports
its assertion regarding interstate commerce.

e TCRY’s assertions regarding future track use are wholly
unsupported, contrary to available facts, and ultimately
irrelevant.'® Regardless of the amount of traffic, the right-
of-way is preserved for railroad traffic.

e At most, the Crossing will be blocked less than 1% of the
day based upon current railroad usage'*, and less than 3%
of the day, even assuming TCRY’s unrealistic projection

that rail traffic will increase 85 percent.!*?

1% Grabler VS, 1 24.; Jeffers VS, 1 23.

1% Grabler VS, 11 23-24; Jeffers VS, 1 23.

10 Jeffers VS, 11 13-17.

111 cp 0-000001183 (TCRY cross-examination of Spencer Montgomery,
author of the JUB Study).

112 Ccp 0-000001183-1185 (TCRY cross-examination of Spencer
Montgomery), attention to CP 0-000001185:18-25 (explaining that the
Crossing will not be closed more than three percent of the day).
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The siding is not used as a passing track.'*?

Storage or holding defective rail cars on the siding does not
require blocking the Crossing.™

UPRR and BNSF do not switch any trains at this location,
and UPRR and BNSF do not use the siding. "

There is simply no evidence of any unreasonable
interference with storage, switching, train stoppages, or
commerce. The substantial evidence before the STB is to

the contrary.

6.4 The Crossing Exceeds Safety Standards.

The Crossing will meet and exceed safety standards. As explained

above:

The Crossing presents only a speculative risk - one
potential incident every 53.5 years.™

The proposed roadway in the area of the Crossing will be
straight roadway. This will maximize the site distance of

approaching vehicles to the warning devises.*’

'3 Grabler VS, 11 17-19.

14 Jeffers VS, 1 22.

15 Jeffers VS, 1 12.

16 CP 0-000002021:21-22 ((Testimony of Kathy Hunter, UTC Deputy
Assistant Director Transportation Safety). TCRY does not contest UTC’s
calculation of risk for the proposed crossing.
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e The Crossing design includes modern features that exceed
typical engineering standards for such an intersection. '

e The vehicle traffic will be warned of an approaching train
by flashing lights and gates with Constant Warning Time
devices consistent with FRA standards. This further
reduces the likelihood that a vehicle will try to cross the
tracks as a train is approaching.**®

e The center lane used for left turns outside the grade
crossing area will have a traffic island that will be a median
separator, blocking vehicles from driving around the
lowered gates.*?°

e The UTC concluded that “even imprudent drivers will be
effectively barred from crossing the tracks when the gates

are closed next to concrete barrier medians;”*?! and, the

117 cp 0-000001528-1529 (Testimony of Kevin Jeffers, P.E., describing
the safety features of the Crossing).

118 |d.

119 Id

120 |d.

121 CP 0-000000634 (Order 03 | 14).
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safety measures “significantly reduce” the risk of the
Crossing.'?

e There is simply no evidence of any undue safety risks to
the public or rail crews. The substantial evidence before
the STB establishes that the Crossing exceeds safety
standards.

6.5 No Contrary Authority EXists.

In short, TCRY does not meet (or even come close to meeting) its
burden of proof that the Crossing will impede rail operations or pose
undue safety risks sufficient to meet the STB’s Maumee test for exercise
of its jurisdiction. To the contrary, the facts already adjudicated and
summarized above conclusively demonstrate no interference with rail
operations. The railroads will continue to have the right-of-way over the
Crossing; and, the safety measures exceed typical engineering and safety

standards for such an intersection.'?®

122 CP 0-000000634-635 (Order 03 § 14); CP 0-000001521-1532
(Testimony of Kevin Jeffers, P.E., describing the Crossings attributes and
its safety features).

123 The UTC reviewed the merits of the proposed crossing. On appeal
filed by TCRY, Benton County Superior Court Judge Spanner’s Order
stated: “As found by the UTC, the public need for the Center Parkway
Crossing outweighs any speculative risk. And, the UTC committed no
error of law in its approval of the Center Parkway Crossing.” Tri-City
R.R. Co. v. State of Washington, No. 14-2-07894-8 at CP 0-000002208.
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The TCRY analysis of STB preemption is wrong in citing to City
of Auburnv. U.S. Government, 154 F.3d 1025 (9th Cir. 1998) (city
challenging expansion of Stampede Pass rail crossing and related impacts
on city). That case has no application to this simple rail crossing. In City
of Auburn, the Ninth Circuit held that state and local environmental review
laws regarding railroad operations were preempted because any state or
local permitting or preclearance requirements fall within the broad
category of complete or categorical preemption.*** By contrast, routine
crossings are evaluated using “as applied” preemption analysis. Barrois,
533 F.3d at 332-33; Maumee, STB Finance Docket No. 34354 at *2.

Citing the U.S. Supreme Court, the Fifth Circuit Court of Appeals
holds that the STB’s refusal of jurisdiction over rail crossings is consistent
with the historical, pre-ICCTA rule governing crossing disputes:

The care of grade crossings is peculiarly within the police
power of the states, and, if it is seriously contended that the

124 Both Courts and the STB have found two broad categories of state and
local actions to be categorically preempted: 1) permitting or preclearance
that, by its nature could be used to deny a railroad to conduct some part of
its operations or to proceed with activities that the Board has authorized
(e.g. environmental and land use permitting, preconstruction permitting);
and 2) matters directly regulated by the Board (e.g. railroad mergers, line
acquisitions, consolidation, rates, services). CSX Transp., Inc. — Petition
for Declaratory Order, 2005 WL 1024490, at *2 (S.T.B.) (2005) (citing
City of Auburn, 154 F.3d at 1030-31; Green Mountain R.R., 404 F.3d at
641-43; Friberg v. Kansas City S. Ry. Co., 267 F.3d 439 (5th Cir. 2001);
Emerson v. Kansas City Southern Ry. Co., 503 F.3d 1126, 1130 (10th Cir.
2007).
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cost of this grade crossing is such as to interfere with or
impair economical management of the railroad, this should
be made clear. It was certainly not intended by the
Transportation Act to take from the states or to thrust
upon the Interstate Commerce  Commission
investigation into parochial matters like this, unless by
reason of their effect on economical management and
service, their general bearing is clear.

Barrois, 533 F.3d at 332-34, citing Lehigh Valley R.R. Co. v. Bd. of Pub.
uUtil. Comm’rs, 278 U.S. 24, 35 (1928) (citations omitted, emphasis
added); see also Erie R.R. Co. v. Bd. of Pub. Util. Comm’rs, 254 U.S. 394,
409 (1921) (“It is well settled that railroad corporations may be required,
at their own expense, not only to abolish existing grade crossings but also
to build and maintain suitable bridges or viaducts to carry highways,
newly laid out, over their tracks or to carry their tracks over such
highways.” (internal quotation marks omitted)).

The cases relied upon by TCRY as supporting preemption have no
application to this proceeding. For example, in City of Lincoln and City of
North Little Rock, the proposed actions narrowed the right of way, running
parallel to the railroad’s track rather than a simple at-grade crossing. In
addition, evidence showing that by narrowing the right of way, the
railroads’ equipment would not be able to access the area for maintenance
or to handle derailments and increased safety issues were created due to

the proximity of proposed bike/walking trails to the track. City of Lincoln
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v. Surface Transportation Board, 414 F.3d 858 (8th Cir. 2005); City of
North Little Rock v. Union Pacific R.R. Co., 808 F. Supp. 2d 1102.

In Wisconsin Central, Fort Bend, and Harris County, the proposed
actions would have either entirely eliminated a large portion of a parallel
passing track or bisected the only passing tracks for significant distance
thereby removing a significant portion of the passing track from use due to
visual hazards and creating safety risks. Wisconsin Central v. City of
Marshfield, 160 F. Supp. 2d 1009 (W.D.Wis. 2000); Fort Bend Co. v.
Burlington Northern and Santa Fe Railway Co., 237 S.W.3d 355 (Tex.
App. 2007); Harris County, Texas v. Union Pacific Railroad Company,
807 F. Supp. 2d 624 (2011).

Union Pacific was a unique situation where a lessee sought to
condemn property that it already used under a lease; further, the proposed
action would have condemned 40% of the railroad’s right of way and would
prevent UP from using its tracks or developing additional tracks on the
property. Union Pacific R.R. Co v. Chicago Transit Auth. — Petition for
Declaratory Order, No. 07CV229, 2009 WL 448897 at *5 (N.D. Ill. Feb. 23,
2009). Of course, in this case, the Center Parkway Crossing eliminates no
right of way and does not interfere with track use.

In short, the STB’s jurisdictional test for at-grade rail crossings is

supported by the ICCTA, the STB’s interpretation of the ICCTA, case
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law, and longstanding U.S. Supreme Court precedent. There is no federal
preemption of the Cities’ Center Parkway crossing project.

6.6 49 U.S.C. 810906 Does Not Change the Analysis

49 U.S.C. 810906 does not alter the jurisdictional analysis for the
Cities’ condemnation action to acquire a public street right-of-way over
the lessee’s interest in the siding track. The fundamental question is
whether the Board has general jurisdiction under §10501(b). Either (1) the
Board has general jurisdiction over the siding, and the routine crossing
exemption operates to remove the Crossing from the exercise of that
jurisdiction; or (2) the Board has no jurisdiction over the siding, in which
case state condemnation laws apply. Under either scenario, the Cities’
condemnation action is permissible. TCRY’s invocation of §10906 is a
red herring.

Petitioners fundamentally misconstrue the import of exemption of
49 U.S.C. 8§10906; the general jurisdiction of the Board is not altered. The
exemption operates to remove siding tracks from the licensing authority of

the Board — not the jurisdiction of the Board.”® Pinelawn Cemetery,

125 49 U.S.C. §10906 exempts rail carriers from the STB’s authority of
“this chapter;” i.e. Chapter 109. Chapter 109 addresses STB licensing
requirements for certain issues, such as the construction, abandonment, or
sale of railroad lines. See e.g., 49 U.S.C. 10901(a). Chapter 109 does not
define the Board’s jurisdictional authority which is set forth at 49 U.S.C.
810501(b).
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S.T.B. Docket No. FD 35468 (Service Date April 21, 2015), 2015 WL
1813674 at *1 (810906 track, while excepted from licensing, is subject to
the Board’s general jurisdiction under 49 U.S.C. 810501(b)(2).”); See
also, N.Y.& Atlantic Ry. v. STB, 635 F.3d 66, 75 (2nd Cir. 2011).'%°

TCRY misstates the holdings in Port City Propertiesi2’and United
Transport.128 In both Port Cities and United Transport, the Courts
addressed whether the Board had authority to require railroads to seek the
Board’s authorization to construct, operate or cease operations for spur
track — issues arising under Chapter 109, the very Chapter that 49 U.S.C.
810906 exempts rail carriers from. The cases do not address state and
local authority relating to ancillary tracks.

If the Board has general jurisdiction under §10501(b) the next step
in the analysis is to determine whether the STB’s routine crossing
exemption applies to the Crossing. This question applies regardless of the
type of track crossed, and the analysis as to whether the Cities’
condemnation proceeding should be preempted for the siding track is the

same analysis as for the branch line. As explained above, because this is a

126 Any citations to case law regarding the removal of siding tracks are
irrelevant because the siding track will remain, consistent with
UTC Order 03 and the Cities’ repeated stipulations to this fact. CP 0-
000000634, fn 6 (UTC Order 03); Jeffers VS 110.

127 port City Properties, 518 F.3d at 1188-89.

128 United Trasp. Union-lllinois Legislative Bd. v. Surface Traspotation
Board., 183 F.3d. 606 (7th Cir. 1999).
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routine at-grade crossing that falls squarely within the STB’s routine
crossing exception, the Board should hold that the proposed crossings are
not preempted and that the Cities’ condemnation action to acquire a right-
of-way for the lessee’s interest in the siding track does not violate
49 U.S.C. §10906.

If the Board’s general jurisdiction does not extend to the siding, the
Cities may exercise their police and eminent domain power (as deemed
necessary), and as authorized by the State of Washington, to extend the
UTC-approved Crossing over the Port’s line and the siding track.

6.7 TCRY Is Only A Lessee with A Contract Right.

A noted above, TCRY is the only party with any interest in the
Crossing who opposes the Crossing. The Port of Benton granted a lease to
TCRY, and the Port has granted Crossing rights to the Cities.

The 2002 Railroad Lease between the Port of Benton and TCRY
states that “the Tenant shall comply with all laws, rules and regulations

applicable to the Tenant’s use, operation and maintenance of the

1129

property.
In this case, the Crossing was properly reviewed and approved by
the local governing authorities. TCRY’s rights are derivative of the Port

of Benton’s rights, and the Port of Benton has no objection. To the extent

12% CP 0-000000239 (Railroad Lease at 7.1).
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there is a dispute, it would be a contract dispute. The UTC has jurisdiction
over railroad crossings and has approved the project. Chapter 81.53
RCW. For all the reasons stated above, the extension of Center Parkway
fits squarely within the STB’s well-recognized exemption from federal
jurisdiction for routine crossings under 49 U.S.C. 810501(b).

7. CONCLUSION

There is no federal preemption in this matter. The crossing will
not unreasonably interfere with railroad operations or pose undue safety
risks. TCRY’s arguments and objections to the project have been
carefully considered and repeatedly rejected over a several year process.
Similarly, the STB and governing law hold that rail crossings, such as the
Center Parkway, project, do not implicate federal preemption. The Cities
respectfully request that TCRY’s Petition For Declaratory Order be

denied.

REPLY BRIEF OF THE CITY OF KENNEWICK
AND THE CITY OF RICHLAND -42-



RESPECTFULLY SUBMITTED this 15th day of June, 2015.

Lisa Beaton,

Kennewick City Attorney, WSBA # 25305
Heather Kintzley,

Richland City Attorney, WSBA # 35520

FOSTER PEPPER PLLC

By: s/ P. Stephen DiJulio
P. Stephen DiJulio, WSBA No. 7139
Christopher G. Emch, WSBA No. 26457
Stephanie G. Weir, WSBA No. 41722
1111 Third Avenue, Suite 3400
Seattle, Washington 98101-3299
Telephone: (206) 447-4400
Facsimile: (206) 447-9700
Email: dijup@foster.com
Email: emchc@foster.com
Email: weirs@foster.com

Attorneys for Respondents City of Kennewick
and City of Richland
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of June, 2015, | caused to be

served a true and correct copy of the foregoing document, by the method

indicated below and addressed to the following:

William J. Schroeder

Gregory C. Hesler

William C. Schroeder

Paine Hamblen LLP

717 West Sprague Avenue, Suite 1200
Spokane, WA 99201
william.schroeder@painehamblen.com
greg.hesler@painehamblen.com
will.schroeder@painehamblen.com

U.S. Mail

Hand Delivery

Overnight Mail
X E-Mail

s/ Christopher G. Emch

Christopher G. Emch
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SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD COMPANY, LLC, a
Washington limited liability company,

No. FD 35915
Petitioners,
VERIFIED STATEMENT AND

V. AFFIDAVIT OF SUSAN GRABLER

THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF
RICHLAND, a Washington municipal
corporation,

Respondents.

COMES NOW Susan Grabler who declares under penalty of perjury that the foregoing is
true and correct:

1. I have 42 years’ experience in railroad engineering, including 34 years’ experience
working for Union Pacific Railroad (“UPRR”), a class 1 railroad.

2. I reaffirm my pre-filed testimony that I submitted in the Washington Utilities and
Transportation Commission proceeding for the Center Parkway Crossing (Docket TR-
130499), available in the Washington State Court of Appeals Clerk’s Papers CP 1512-
1519.

PROFESSIONAL QUALIFICATIONS

3. When I provided my profiled testimony before the Washington Ultilities and
Transportation Commission (“WUTC”) (Docket TR-130499) in August 2013, I was
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employed as a Senior Railroad Project Manager at David Evans and Associates, Inc.
(“DEA”) with my offices in Portland, Oregon and Denver, Colorado. I retired from DEA
in January 2014.

4, Prior to joining DEA, I worked for 34 years at UPRR in the Engineering Department,
with the last 24 years working as a Manager of Industry & Public Projects covering a
total of nine western states.

5. During my tenure at UPRR, I was first based in Portland, Oregon with the rail design
group, from 1973 — 1983. I eventually became the Chief Draftsman responsible for all
elements of railroad design projects in Oregon. From 1983 -1993, I managed all public
projects in Oregon and Northern California with the state, county and local municipalities
that the railroad operated through. From 1993 to 2007, I worked in Denver, Colorado as
the Manager of Industry & Public Projects for Texas, Arkansas, Louisiana, New Mexico,
Wyoming, Colorado, and Nebraska. During my 24 years in the public projects group, [
was responsible for all new industry and public projects in a total of nine states before my
retirement. I have managed hundreds of public projects similar to the extension of Center
Parkway while at UPRR.

6. For several years I was also responsible for training all new Northern Region Managers
of Industry and Public Projects and co-authoring the UPRR Industry Track Specifications
used by private engineers and contractors for new industry track projects, including new
industry tracks that cross public and private roadways.

s I have testified in hearings held by the Oregon Department of Transportation Rail
Division (formerly known as the Oregon Public Utility Commission) and I have testified
in hearings held by the Colorado Public Utility Commission. [ worked with the
California Public Utility Commission, Arkansas Department of Transportation, Louisiana
Department of Transportation, Nebraska Department of Transportation, and Wyoming

Department of Transportation, but did not testify in these states as we were able to work
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toward the mutually common goal of public safety. I have also testified before the
Washington Utilities and Transportation Commission (“UTC”) on the Center Parkway

Crossing in Benton County, Washington.

8. As a member of AREMA (American Railway Engineering and Maintenance-of-Way
Association), Committee 36, we are responsible for defining the technical specifications
for the latest in technology in automatic warning devices used in the United States and
Canada.

PROJECT BACKGROUND

9. The City of Richland and the City of Kennewick have received unanimous approval from
the UTC to extend Center Parkway through construct an at-grade crossing (the
“Crossing”).

10. The Crossing will cross a main track and a siding owned by the Port of Benton. Those
tracks extend from a UPRR line, and begin at the Richland Junction, immediately east of
the Crossing. UPRR (and BNSF) have no objection to the Crossing.

11.  Tri-City Railroad Company LLC (“TCRY?”) is a lessee of the tracks.

12. Three railways use the tracks: BNSF, UPRR, and TCRY.

TRACK USAGE

13. I have personally observed the tracks (including train movement) and the proposed
Crossing. 1 have considered the record of train movement from railway-filed reports with
the UTC. I have reviewed a field study prepared by the City of Richland that document
the use of the existing rail siding that crosses the proposed roadway crossing location.
Those observations are dated from February 10, 2015 to May 26, 2015. As discussed in
greater detail in Pete Rogalsky’s verified statement, both still and time-lapse photos were
used to compile the field study data.

14,  Based upon data submitted by TCRY, the Cities calculated that TCRY had an average of
4 — 6 train movements per day over the Crossing. This figure exaggerates TCRY’s
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actual track usage. The field study’s video recordings demonstrate that the average daily
train traffic at the Crossing is approximately 2 — 3 train movements per day (this train
count does not include any late night or after midnight train operations that were not

video recorded, if any).

15.  The field study also shows that BNSF Railway makes trips to the Port of Benton on the
track every few days, and my review of the train operations included the BNSF engine
movements in my average train operation counts.

16.  The field study does not include any UPRR trips on the tracks (which is consistent with
earlier UPRR reports to the UTC).

SIDING USAGE

17.  The siding track that is west of and parallel to the main line track and adjacent to the
hotel is being used as a storage track.

18.  TCRY is staging cars immediately in front of the proposed Center Parkway Crossing,
instead of elsewhere on the siding track.

19. The siding track is not being used as a typical railroad passing track, because of the

parked rail cars that the TCRY is parking on the siding track. There appears no reason
for such conduct other than an attempt to mislead the STB. And, TCRY is parking rail
cars on the siding tracks for several days at a time, which would preclude the TCRY

Railroad from using the siding as a passing track (as TCRY apparently asserts).

CROSSING SAFETY / NO INTERFERENCE WITH COMMERCE

20.

The Automatic Constant Warning Devices included in the Crossing’s safety features give
a constant warning time (CWT) to all motorists using an at-grade highway-railroad
crossing equipped with gates and lights. The CWT is defined by the Federal Highway
Administration (FHWA) as a warning time of not less than 20 seconds, reference “49
CFR part 234 — Grade Crossing Signal System Safety and State Action Plans, Subpart A:

General, 234.5 — Definitions.” The railroads will typically use approximately 30-35
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21.

22.

23.

seconds of CWT, which will give a CWT whether the train is traveling at 5 MPH or 35
MPH.

The Crossing also is in conformance with the Federal Highway Administration’s
“Manual of Uniform Traffic Control Devices, 2009 Edition, Section 8C-04 — Automatic
Gates, page 773, “The gates should cover the approaching highway to block all highway
vehicles from being driven around the gate without crossing the center line.” This will
typically keep even the smallest of vehicles from trying to circumvent the automatic
gates.

In addition to these safety measures, the Crossing’s safety features includes center
medians, which are known in the railroad crossing safety arena, deters drivers from trying
to circumvent the automatic warning devices.

The Crossing will not adversely impact TCRY train operations because of the Crossing’s

safety features and geometry.

CONCLUSION

24,

Based on my 42 years of railroad engineering experience, and my knowledge of the

operations of the Port of Benton tracks that begin at the Richland Junction, there is no impact on

the movement of freight or other rail as a result of the Crossing.

VERIFIED STATEMENT AND AFFIDAVIT OF SUSAN FOSTER PEPPER PLLC
GRABLER-5 1111 THIRD AVENUE, SUITE 3400

51451243.2

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700




N

~N N G A W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

SIGNED AND SWORN STATEMENT
25.  Pursuant to 49 CFR 1112.9:
State of ¢ Q@:cﬁ/ R
County of /43“4,00{!5. ;

Susan Grabler, being duly sworn, deposes and says that she has read the foregoing

statement, knows the facts asserted there are true and that the same are true as stated.

Signed
Susan Grabler, Principal
Railroad Coordination, L1.C
7914 S. Pennsylvania Drive
Littleton, CO 80122

Signed and sworn to before me this ([ iday of June, 2015.
Notary Public of

My Commission expires
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CERTIFICATE OF SERVICE

I hereby certify that on this [ 24 day of June, 2015, I caused to be
served a true and correct copy of the foregoing document, by the method

indicated below and addressed to the following:

William J. Schroeder U.S. Mail
Gregory C. Hesler Hand Delivery
William C. Schroeder X Overnight Mail
Paine Hamblen LLP E-Mail

717 West Sprague Avenue, Suite 1200
Spokane, WA 99201
william.schroeder@painehamblen.com
greg hesler@painehamblen.com
will.schroeder@painchamblen.com

i LA

Chl"“i's’topher G. Emch
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SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD COMPANY, LLC, a
Washington limited liability company,

No. FD 35915
Petitioner,
VERIFIED STATEMENT AND
V. AFFIDAVIT OF PETE ROGALSKY, P.E.
THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF CONTAINS COLOR
RICHLAND, a Washington municipal
corporation,
Respondents.

COMES NOW Pete Rogalsky who declares under penalty of perjury that the foregoing is

true and correct:

QUALIFICATIONS

1. I am the City of Richland’s Public Works Director. I have held this position in the City
for over 10 years. As the Public Works Director, I am responsible for overseeing
infrastructure and services for (1) transportation and streets, (2) water, (3) wastewater /
sewer; (4) stormwater, and (5) solid waste.

2. I have a degree in Civil Engineering from the University of California Los Angeles
(UCLA). Ihave been a licensed professional engineer in Washington for over 20 years,
and was previously licensed in California. I have worked for the City of Los Angeles and

the City of Pasadena. I have been employed by the City of Richland since 1994,
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3. I have lived and worked in the Tri-City community (Richland-Kennewick-Pasco,
Washington) since 1994, I have regularly observed the operations of trains on the rail
lines from the Richland Junction, both professionally and as a community resident.

CROSSING PROJECT BACKGROUND

4, By interlocal agreement, I am responsible for the planning and execution of the Center
Parkway Crossing (“Crossing”) for the Cities of Richland and of Kennewick (the
“Cities”).

St In 2013, the Cities petitioned the Washington Utilities and Transportation Commission
(“UTC”) to construct the Crossing over the main track and the siding track owned by the
Port of Benton. Those tracks extend from a UPRR line, and begin at the Richland
Junction, immediately east of the Crossing and extend several miles to the north and west
within the City of Richland and onto the Hanford Site. The siding track that is west of
and parallel to the main line track is approximately 2,000 feet long, 400 feet of which is
east of the Crossing and the remainder is west of the Crossing.

6. UPRR (and BNSF) have no objection to the Crossing.

7. The UTC unanimously approved the Crossing, rejecting the Tri-City Railroad Company
LLC (“TCRY”) opposition to the Cities’ Crossing petition.

8. TCRY is a lessee on the Port of Benton track.

TCRY’S UNVERIFIED TRACK USAGE AND PROJECTED USAGE

9. Before the UTC, TCRY reported that it moved two to four trains per weekday, with
roughly “fifteen cars per train.” (Facts located in the Court of Appeals Clerk’s Paper
(“CP”) at 1915:2-3 and CP 1917:7-8 (TCRY’s response to the UTC data request for track
usage).

10.  Before the UTC, TCRY also reported that it projected 20% annual growth in its rail

traffic.
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11.  Now, before the Surface Transportation Board (“STB”), TCRY assert that it handled
2,247 railcars in 2013,! and that it projects to handle approximately 4,175 carloads on the
Port of Benton tracks in 2015. (TCRY’s Petition at p. 6).

12. TCRY has not submitted any data or records to the UTC or the STB to support its 2013
track usage or its projected track usage.

13.  TCRY has not submitted any data or records to the UTC or the STB to identify its usage
of the siding track.

14. A cold storage company is proceeding to develop a new storage facility in the City’s
Horn Rapids Industrial Park that will be served by rail. When the facility is completed
and begins shipping by rail, the increased rail shipping will have no impact on rail
operations at the Crossing. The crossing safety devices provide security and safety, and
avoid conflicts between vehicular traffic and train traffic.

15.  The declaration of John Miller states that “the City of Richland has projected as many as
12,500 inbound and 12,500 outbound rail cars per year at the passing track area in the
coming years” (Miller Affidavit, § 14). In support of this assertion, John Miller’s
affidavit cites Miller Exhibits 5, 6, and 7.

16.  The City of Richland never made this rail traffic projection. The City of Richland has
permitted development of a unit train servicing facility in its Horn Rapids Industrial Park.
The facility is scheduled to begin operation in 2015. The facility’s developers have
speculated that additional business attracted to the facility may eventually result in up to
two inbound and two outbound unit trains using facility per week. These trains would
each include approximately one hundred cars. This activity, if it materialized in the
future, would contribute no more than one additional train trip per day over the Crossing.
Also, Miller Exhibit 5, 6, and 7 do not support Mr. Miller’s assertion. Miller Exhibit 5 is
TCRY’s response to the UTC data request and TCRY’s response to the Cities’ data

P'TCRY’s Petition for Declaratory Order, p. 6 (first line).
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request, not a City of Richland document. Miller Exhibit 6 is a memo with supporting
documentation from the City of Richland’s Economic Development Committee. Miller
Exhibit 7 is a real property purchase and sale agreement. These materials do not support
John Miller’s unfounded assertion that the City of Richland projected 12,500 inbound

and 12,500 outbound cars per year.

THE CITY’S FIELD STUDY

17.  To gather quantifiable data on track usage by the Crossing, I directed and oversaw a City
of Richland’s Public Works Department field study to document the track and siding
usage at the Crossing.

18.  The field study documents actual track usage through (1) time lapse footage of the track
and (2) still camera shots of track usage. Exhibit A, attached to this Verified Statement,
shows the time lapse camera in the Holiday Inn Express, located immediately to the north
of the tracks. Exhibit A also shows that my staff took photos of the track and siding just
to the north of the tracks.

19.  The Field Study began on February 10, 2015 and it continues to this day. For the
purposes of this proceeding for the STB, the attached exhibits include information from
February 10, 2015 through May 26, 2015.

20.  Based on the information in the time lapse footage, the City prepared a fifteen page chart
that identifies train movements on the Port of Benton tracks near the Crossing. This chart
is attached as Exhibit B. Exhibit B identified the date of the movement, the time of the
movement, and total amount of cars, and the railroad responsible for moving the cars.

21.  Based on the information in the still photos, the City prepared a series of eight graphics,
attached as Exhibit C. Exhibit C shows the date and location of cars on the siding. In

each instance, the cars were stationary. Exhibit D identifies the dates when City took the

still photos.
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PHONE (206) 447-4400 FAX (206) 447-9700
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22.

23.

24.

25.

26.

Exhibits A though D are true, accurate, and complete copies of the materials that the City
of Richland created to gather quantifiable data on track usage.

To provide the STB with additional information, the Cites have provided the STB with a
hard drive that includes a true, accurate, and complete copy of the time lapse footage and
the still footage.

I have personally observed the tracks (including train movement) and the proposed
Crossing. I have considered the record of train movement from railway-filed reports with
the WUTC.

The field study and my past observations show that railcars were present (staged) on the
siding on most days during the referenced period. Based on the Field Study and
observations, once the cars were placed on the siding, they typically stayed at the same
locations on the siding for three (3) days or more, and on many occasions they stayed for
more than a week.

During the field study TCRY frequently staged cars immediately in front of the proposed

Center Parkway Crossing, instead of elsewhere on the siding track.
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SIGNED AND SWORN STATEMENT

1. Pursuant to 49 CFR 1112.9:
State of Washington,
County of Benton,
Pete Rogalsky, being duly sworn, deposes and says that he has read the foregoing
statement, knows the facts asserted there are true and that the same are true as stated.
Signed
Petk Rogals%
Signed and sworn to before me this_ / e day of June, 2015.
Notary Public of Wasé, .
d Lo TAMMI MAE LARCHE
My Commission expires /- 232 - /e : _Notary Public
T $iate of Washington ..
. My Commission Expires
Jm e “as ﬁ?d/l (_AJLJ Jonuary 22, 2016
VERIFIED STATEMENT AND AFFIDAVIT OF PETE FosTER PEPPER PLLC
ROGALSKY -6 1111 THIRD AVENUE, SUITE 3400

51451458 3

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700




CERTIFICATE OF SERVICE

I hereby certify that on this /2 day of June, 2015, I caused to be
served a true and correct copy of the foregoing document, by the method

indicated below and addressed to the following:

William J. Schroeder U.S. Mail
Gregory C. Hesler Hand Delivery
William C. Schroeder X Overnight Mail
Paine Hamblen LLP E-Mail

717 West Sprague Avenue, Suite 1200
Spokane, WA 99201
william.schroeder@painehamblen.com
greg hesler@painehamblen.com
will.schroeder@painehamblen.com

(ot fpfm—

Ch¥isfopher G. Emch

VERIFIED STATEMENT AND AFFIDAVIT
OF PETE ROGALSKY, P.E. -7-
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(¢ City of Richland

CENTER PARKWAY PROJECT Camera Legend
Site Visit Schedule / Time-Lapse Camera
Feb 10th thru May 26, 2015 (AVI Files, 5am o 8pm)
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TRI-CITY RAILROAD COMPANY, LLC, a
Washington limited liability Company,

THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF
RICHLAND, a Washington municipal
corporation,

SURFACE TRANSPORTATION BOARD

No. FD 35915
Petitioners,
VERIFIED STATEMENT AND

V. AFFIDAVIT OF P. STEPHEN DIJULIO

Respondents.

COMES NOW P. Stephen DiJulio who declares under penalty of perjury that the

foregoing is true and correct:

1.

I am one of the attorneys for the Respondents, the City of Kennewick and the City of
Richland, in the above-captioned action. 1 am competent to testify to the matter
contained herein based on my personal knowledge.

Included with the Cities’ submission to the Surface Transportation Board in the above-
captioned action is a true and correct copy of the record from the Court of Appeals,
Division ITI. These clerk’s papers include the entire record before the UTC, as certified
by the UTC Executive Director and Secretary (0-000000069-73) and the record before

the Benton County Superior Court, as transmitted by the Benton County Superior Court

VERIFIED STATEMENT AND AFFIDAVIT OF FOSTER PEPPER PLLC
P. STEPHEN DI JULIO _1 1111 THIRD AVENUE, SUITE 3400

514516271

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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Clerk. The Court of Appeals record is sequentially numbered 0-000000001 — 0-
000002209. T personally participated in the UTC and Court of Appeals proceedings on
behalf of the Cities.

Attached hereto as Exhibit A is a true and correct copy of the Amended Order Granting
BNSF’s Motion For Summary Judgment, Denying TCRY’s Motion For Summary
Judgment, And Denying All Other Pending Motions As Moot, BNSF Railway Co v. Tri-
City and Olympia R.R., United States District Court, Eastern District of Washington, No.

CV-09-5062-EFS (filed February 14, 2012).

SIGNED AND SWORN STATEMENT

Pursuant to 49 CFR 1112.9:
State of Washington,

County of Pierce,

P. Stephen DiJulio, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted there are true and that the same are true as stated.

Signed /W ALY
/ 3 \
P, Stepherf DiJulio ¢~ _S.e‘-*‘\\“N“\l\[‘J S,:J'""h;,!
SNsion, ',
Signed and sworn to before me this day of June 2015. = Q:;’? @074,& é‘@%’g
. z Z ~, - Z
Notary Public of &é &4 m‘éﬂ«/ Z ‘5\% , - Q__;z Z
Yy, w00 £ F
My Commission expires %:? 6‘!4.,?3‘-“1\1\\@‘{0?
AV %szﬁww i WASHNG S
s
VERIFIED STATEMENT AND AFFIDAVIT OF FOSTER PEPPER PLLC

P. STEPHEN DIJULIO -2

51451627.1

1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700




CERTIFICATE OF SERVICE

I hereby certify that on this _/ Al day of June, 2015, I caused to be
served a true and correct copy of the foregoing document, by the method

indicated below and addressed to the following:

William J. Schroeder U.S. Mail ]
Gregory C. Hesler Hand Delivery

William C. Schroeder % Overnight Mail

Paine Hamblen LLP E-Mail

717 West Sprague Avenue, Suite 1200
Spokane, WA 99201
william.schroeder@painehamblen.com
greg.hesler@painchamblen.com
will.schroeder@painehamblen.com

[t b ——

Christopher G. Emch

VERIFIED STATEMENT AND AFFIDAVIT
OF P. STEPHEN DIJULIO -3-
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Case 2:09-cv-05062-EFS Document 342 Filed 02/14/12

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BNSF RAILWAY COMPANY,
NO. CV-09-5062-EFS

Plaintiff,
UNION PACIFIC RAILROAD
COMPANY, and PORT OF BENTON, AMENDED! ORDER GRANTING BNSF’S
MOTION FOR SUMMARY JUDGMENT,
Plaintiff-Intervenors, DENYING TCRY’S MOTION FOR
SUMMARY JUDGMENT, AND DENYING
V. ALL OTHER PENDING MOTIONS AS
MOOT

TRI-CITY & OLYMPIA RAILROAD
COMPANY LLC,

Defendant.

Before the Court, without oral argument, are Plaintiff BNSF Railway
Company’s (hereinafter “BNSF”) Motion for Summary Judgment, ECF No. 267,
and Defendant Tri-City & Olympia Railroad Company LLC's (hereinafter
“TCRY”) Motion for Summary Judgment, ECF No. 273. Also before the Court
are BNSF’'s Motion to Compel Discovery Propounded to Defendant Tri-City
& Olympia Railroad Company, L.L.C., ECF No. 305, and TCRY’'s Motion for
Protective Order, ECF No. 316. After reviewing the submissions of the

parties and applicable authority, the Court is fully informed. For the

! This Amended Order clarifies an imprecise statement at page 16,
lines 3-4 of the Court’s prior Order, ECF No. 329. The amended language

can be found at page 16, lines 11-14 of this Amended Order.

ORDER * 1
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Case 2:09-cv-05062-EFS Document 342  Filed 02/14/12

reasons discussed below, the Court grants BNSF’s Motion for Summary
Judgment, denies TCRY's Motion for Summary Judgment, and denies all other
pending motions as moot.
. BACKGROUND?

A, 1947 Agreement

On November 6, 1947, the United States, acting through the U.S.
Atomic Energy Commission (“Commission”), entered into an agreement (“1947
Agreement”) with several railroads to establish service to the Hanford
Nuclear Reservation (“Hanford site”). BNSF and Union Pacific Railroad
Company (“UP”), the wundisputed successors-in-interest to the 1947
Agreement, were granted ‘“equal joint” operating rights over trackage
beginning near Kennewick and extending north of Richland to the Hanford

site (“Richland Trackage”).

2 In connection with their motions, the parties submitted Joint
Statements of Uncontroverted Facts. ECF Nos. 281 & 294. The Court
treats these facts as established consistent with Federal Rule of Civil
Procedure 56(d), and sets these forth in this “Factual Background”
section without reference to an ECF number. Any disputed facts are
supported by a citation to the record. The Court has reviewed the record
supporting the parties’ cross-motions for summary judgment, and finds
that there are no issues of material fact precluding summary judgment.
See Fair Housing Council of Riverside Cnty., Inc. v. Riverside Two, 249

F.3d 1132, 1136 (9th Cir. 2001) (discussing district court’s duty to

review the record when ruling on cross-motions for summary judgment).

ORDER * 2
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Case 2:09-cv-05062-EFS Document 342 Filed 02/14/12

The 1947 Agreement identifies the rights of the parties to railway
lines as shown on an August 25, 1947 map attached to the Agreement as
vExhibit A.” The 1947 Agreement acknowledges that “the Government has
constructed on its property a line of railway . . . extending from
Hanford, Washington, southerly to a point near the north bank of the
Yakima River,” and states as its purpose that “the Government desires to
have a direct rail connection to the south so as to interchange business
with [BNSF and UP’s predecessors in interest].” To this end, Article V
of the 1947 Agreement grants BNSF and UP's predecessors in interest the
vequal joint right” to operate on the rail line and "“to use said
interchange facilities and wye for the purpose of interchanging business
with the Government.” Article VII of the Agreement states that BNSF and
UP’s predecessors in interest “each of itself agrees to deliver and
receive at said interchange facilities all business which either is
obligated to transport as a common carrier railroad.” Article IX of the
Agreement imposes an obligation on BNSF and UP’s predecessors to “agree
from time to time upon rules and regulations covering the movement of
engines, cars and trains over the line B-E and on said interchange
facilities.”

The map attached to the 1947 Agreement identifies several points,
labeled A through E. Point A is in Kennewick, and points B, C, and D
extend along the rail line in a northwesterly direction toward the
Hanford site. The map identifies point E as a location to the north of
Richland upon which interchange tracks were to be built. The government
later constructed an interchange facility at Point E, and today, Point

E is TCRY's rail yard and is still operated as an interchange facility.
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Though the 1947 map identified a location to the south of the interchange
tracks for the wye, the wye was in fact later built to the north of the
interchange tracks.?

In 1948, the 1947 Agreement was the subject of a ruling by the
Interstate Commerce Commission (ICC). Because the government was the
only “customer” served by BNSF and UP's predecessors, the railroads
sought exemption from the required public convenience and necessity
certifications for common rail carriers. The ICC’s Order held that a
certificate was required because the railroads would also provide common
carrier services to businesses in and around Richland. The ICC’s Order
modified terms in the 1947 Agreement regarding payment and rights to
termination, but left the remainder of the Agreement undisturbed.

B. 1961 Agreement

In 1961, the Commission entered into a second agreement (“1961
Agreement”) with the Railroads. Section 1 of the 1961 Agreement leased
three specified areas of track to the railroads. Section 2 of the
Agreement granted “the Railroads, and the industries served by them, the
right to construct additional industrial spur, set-out, and such other
tracks connecting with the Government’s main tracks or classification
yards as may be required to provide rail service for industries.”
Section 3 of the 1961 Agreement states as follows:

The Commission hereby grants the Railroads the right to

operate with their employees and equipment over such segments

of the Government’s tracks shown on Exhibit “A” as it may be

necessary to use for the purpose of moving freight shipments
to or from the tracks covered by this agreement.

* A wye is a triangular arrangement of rail tracks designed to allow

railway equipment to change direction by performing a “three-point turn.”
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Section 3's grant of authority was consistent with the agreement’s stated
purpose of allowing the railroads to operate on the United States’ tracks
“for the sole purpose of receiving and delivering shipments routed via
the Railroads and consigned by or to shippers and receivers located on
said spur or side tracks.”

The rail line depicted in a 1960 map attached as Exhibit A to the
1961 Agreement begins south of Richland at the Yakima River Bridge, and
extends to a Department of Energy (DOE) “barricade” roughly one thousand
feet north of the wye tracks. The three segments of track leased in the
1961 Agreement are all south of the interchange facility and wye.

In 1979, the United States entered into an agreement with the
railroads converting the 1961 lease agreement into a permit so that the
tracks could be classified as surplus under the Federal Property and
Administrative Services Act of 1949. This agreement deleted Sections 1
and 4 of the 1961 Agreement, which detailed the terms of the lease and
the railroads’ maintenance obligation, but left the 1961 Agreement'’'s
other provisions “in full force and effect.”

C. 1998 Indenture

In 1998, the United States, acting through the DOE, conveyed
ownership of a six-mile section of track to the Port of Benton (“Port”)
through an Indenture, thereby assigning the DOE and Commission’s rights
under the 1947 and 1961 Agreements to the Port. The indenture stated
that the 1947 and 1961 Agreements and the 1979 permit agreement governed
access to the Railroad. The Indenture also stated that the Port, as
assignee, agreed to be bound by the obligations and considerations in the

United States’ permit. As a result of these agreements, the Port has the
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right to terminate BNSF and UP’s rights to use the Richland Trackage upon
six months notice.

D. Interchange Agreement

On October 1, 1998, the Port entered into a Maintenance and
Operation Agreement with TCRY's predecessor, Livingston Rebuild Center,
Inc. (“Livingston”), under which it agreed to pay Livingston $325,000 per
year for the maintenance of the Richland Trackage. These contractual
rights and obligations were subsequently assigned to TCRY.

In May 2000, BNSF and TCRY contracted to interchange cars going into
the Richland Trackage (“Interchange Agreement”). They exchanged cars at
the Richland Junction, and TCRY served BNSF’s customers along the
Richland Trackage. TCRY maintained the trackage at its own expense and
began charging a per-car fee for its services. This contract
specifically reserved BNSF's rights under the 1947 and 1961 Agreements.

In a September 12, 2000 letter to then-TCRY President John
Haakenson, the Port’s Assistant Executive Director Scott Keller
acknowledged that the Port was paying TCRY to maintain the railroad under
a contract that allowed TCRY to charge a fee for its railroad operations,
the revenue from which would offset the cost of maintenance. Recognizing
that UP was using the Richland Trackage without paying a fee, the Port
directed TCRY “to give written notice to [UP] terminating its rights to
use the Port of Benton track.” Beginning November 14, 2000, UP could no
longer continue its unauthorized use of the Richland Trackage: it would
need to establish an interchange agreement with TCRY.

From approximately April 2001 through November 2001, TCRY and BNSF

continuously disagreed about BNSF's right to operate on the Richland
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Trackage. BNSF claimed the 1947 and 1961 Agreements allowed it to
directly operate on the Richland Trackage without interchanging; TCRY
maintained that BNSF could only operate on the Richland Trackage if it
operated under the Interchange Agreement. This disagreement about BNSF's
rights to operate on the Richland Trackage forms the essential
controversy before the Court today.

E. Railroad Lease

In 2002, TCRY and the Port negotiated a lease agreement (“Railroad
Lease”) that authorized TCRY to provide rail and track maintenance
services on the Richland Trackage. Paragraph 7.4 of the lease agreement
states that TCRY “shall not take any actions which will amend, modify,
terminate or invalidate any existing contracts which the Port has with
any other railroad carrier, without the Port’s prior written consent.”

F. Legal Action

In 2009, BNSF informed TCRY that it intended to exercise its rights
to directly operate on the Richland Trackage. TCRY objected, and on July
20 and 21, 2009, TCRY erected a barrier which physically prevented a BNSF
locomotive from reaching BNSF customers along the Richland Trackage. A
few days later, TCRY requested that the Port terminate the Richland
Trackage agreements with BNSF. The Port refused.

BNSF filed this suit on July 20, 2009. ECF No. 1. UP moved to
intervene on August 4, 2009, ECF No. 26, and the Court granted UP's
motion. ECF No. 46. On August 12, 2009, the Court granted BNSF's motion
for a preliminary injunction, prohibiting TCRY from blocking BNSF's
access to the Richland Trackage and requiring TCRY to charge its

customary fee. ECF No. 46 & 23. TCRY filed an interlocutory appeal on
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September 9, 2009, which was voluntarily dismissed. ECF Nos. 67, 101,
108 & 109. Since August 15, 2009, BNSF and TCRY have been operating
under the Proposed Operating Plan created to comply with the Court’s
preliminary injunction. ECF No. 52.

On March 8, 2010, the Court granted the Port of Benton’s request to
intervene. ECF No. 121. On June 2, 2010, TCRY filed a separate but
related action in Benton County Superior Court against the Port,
asserting claims for inverse condemnation, breach of contract, breach of
implied covenant of good faith and fair dealing, promissory estoppel, and
quantum meruit. ECF No. 209-1. By order dated August 20, 2010, the
Superior Court stayed the state court action pending resolution of the
federal claims in this Court. ECF No. 209-2.

On September 29, 2010, the Port amended its complaint, asserting
that TCRY breached Railroad Lease Paragraph 7.4, which prohibits TCRY
from “amend[ing]l, modifyl[ing], terminat[ing], or invalidat[ing]" other
railroads' existing contractual relationships with the Port, when it
temporarily blocked BNSF Railroad Company (BNSF)'s access to the Richland
Trackage in July 2009. ECF No. 136. TCRY asserted several counterclaims
against the Port, including inverse condemnation, breach of contract,
breach of implied covenant of good faith and fair dealing, promissory
estoppel, guantum meruit, and tortious interference with contract. ECF
No. 165, 19 18-24.

TCRY filed a motion for summary Jjudgment on October 20, 2010,
seeking dismissal of the Port'’s Amended Complaint. ECF No. 142. On
November 24, 2010, the Port moved for summary dismissal of TCRY's

counterclaims. ECF No. 171. TCRY then moved on December 17, 2010, to
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remand the inverse condemnation claims to state court for determination
where they were originally asserted. ECF No. 200. On July 1, 2011, the
Court denied TCRY’s Motion for Summary Judgment and Motion for Remand.
ECF No. 264. The Court’s Order granted the Port’s Motion for Partial
Summary Judgment, dismissing TRCY's counterclaims against the Port. Id.
In denying TCRY's Motion for Summary Judgment, the Court found that under
the 1947 and 1961 Agreements, BNSF and UP have “equal joint” rights to
operate directly upon the Richland Trackage, and that TCRY took its lease
of the Richland Trackage subject to BNSF and UP’'s rights. Id.

TCRY and BNSF now both move for summary judgment regarding the
nature and extent of BNSF and UP‘s rights to operate on the Richland
Trackage. ECF Nos. 267 & 273. TRCY asserts that BNSF and UP's rights
under the Agreements are limited to use of the trackage only up to the
interchange, or alternatively, the wye, and that BNSF may use those
portions of track for interchange purposes only. BNSF argues that their
right to operate directly extends to all Richland Trackage south of the
old Department of Energy barricade, and is subject only to the limitation
that it be used “for the purpose of moving freight shipments.” After
reviewing the record in this matter, the arguments of the parties, and
applicable authority, the Court is fully informed. Because the 1947 and
1961 Agreements give BNSF and UP the right to operate directly on the
entirety of the Richland Trackage, the Court denies TRCY’'s motion and
grant BNSF's motion.

/17
//
/
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III. DISCUSSION

A, Summary Judgment Standard

summary judgment is appropriate if the “pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no
genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). Once
a party has moved for summary judgment, the opposing party must point to
specific facts establishing that there is a genuine issue for trial.
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). If the nonmoving
party fails to make such a showing for any of the elements essential to
its case for which it bears the burden of proof, the trial court should
grant the summary judgment motion. Id. at 322, When considering a
motion for summary judgment, the Court does not weigh the evidence or
assess credibility; instead, “the evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in his favor.”
Anderson, 477 U.S. at 255. When ruling on cross-motions for summary
judgment, the Court has a duty to review the record supporting the
parties’ motions and to determine whether there are issues of material
fact precluding summary judgment. Fair Housing Council of Riverside
Cnty., Inc., 249 F.3d at 1136.

Here, both TRCY and BNSF have moved for summary judgment. Both
parties agree that there are no genuine issues of material fact, and
after reviewing the record in this matter, the Court finds that there are
none. Summary judgment is thus appropriate if either party is entitled

to judgment as a matter of law.
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B. Applicable Law

When interpreting a contract under Washington law, the Court
attempts to “ascertain the parties’ intentions and give effect to their
intentions.” Taylor-Edwards Warehouse & Transfer Co. of Spokane, Inc.
v. Burlington N., Inc., 715 F.2d 1330, 1334 (9th Cir. 1983) {(citing Jones
v. Hollingsworth, 88 Wn.2d 322, 326 (1977)). Under Washington law,
extrinsic evidence is only admissible “as to the entire circumstances
under which the contract was made, as an aid in ascertaining the parties’
intent.” Berg v. Hudesman, 115 Wn.2d 657, 667 (1990). When a contract
is unambiguous and its formation is undisputed, the interpretation of the
contract is a question of law that is appropriate for resolution on
summary judgment. See, e.g., Mfg’d Hous. Cmtys. of Wash. v. St. Paul
Mercury Ins. Co., 660 F. Supp. 2d 1208, 1212 (W.D. Wash. 2009) (citing
Mayer v. Pierce Cnty. Med. Bureau, 80 Wn. App. 416, 420 (1995)).

c. The Parties’ Positions

TCRY concedes that BNSF has the right to operate directly on a
portion of the Richland Trackage, but argues that language in the 1947
Agreement geographically restricts the United States’ grant to BNSF and
UP’s predecessors to direct service between points “C” and “E“ on the map
attached as Exhibit A to the 1947 Agreement. Becauge point “E” on
Exhibit A to the 1947 Agreement is the present-day site of TCRY's
interchange facility, TCRY argues that BNSF and UP should be enjoined
from directly serving points north of the interchange facility, and
ghould be required to interchange with TCRY in order to serve customers

north of the interchange facility. Alternatively, TCRY argues that BNSF
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and UP’'s operating rights should terminate at the wye built a short
distance north of the interchange facility.

TCRY also asserts, in an argument developed primarily in its reply
memorandum, that the 1947 Agreement only grants the railroads rights to
use trackage between points “C” and “E” on Exhibit A for the purpose of
interchanging rail traffic with the government, and not to provide direct
rail service to customers along that track. Finally, TCRY argues that
it would be unfair to allow BNSF and UP to directly service customers
north of the interchange facility because pursuant to the 1998

Maintenance and Operation Agreement, it is charged with the sole

responsibility for maintaining the Richland Trackage. TCRY requests a

permanent injunction prohibiting BNSF and UP from traveling north of its
interchange facility.

BNSF argues that because the wye pictured in Exhibit A to the 1947
Agreement was later built to the north of the interchange facility
(instead of to the south as represented in Exhibit A), the 1947 Agreement
does in fact grant the railroads operating rights north of the
interchange facility. BNSF further argues that Sections 2 and 3 of the
1961 agreement extended the Railroads’ operating rights to the entirety
of the Richland Trackage, limited only by the broad requirement that

their operations be for the purpose of “moving freight shipments.”® BNSF

¢ BNSF also argues that TCRY’s argument is foreclosed by the law of
the case. However, the Court’s September 28, 2009 Order Granting BNSF's
Motion for Preliminary Injunction expressly stated that the Court’s
preliminary injunction ruling was “not binding on the Court in future

proceedings in this case.” ECF No. 93 at 2; see also Sierra On-Line,
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requests a declaratory judgment recognizing its operating rights over the
Richland Trackage and a permanent injunction compelling TCRY to afford
it equal access to the Richland Trackage.

Intervenor-Plaintiff UP does not oppose BNSF's motion, but asks that
any ruling on the motion protect the “equal, just, and fair” operating
rights to the Richland Trackage that it was granted by the 1947
Agreement. UP also asserts that BNSF does not have the right to provide
direct rail service to the Hanford site, but that BNSF's direct rail
service rights instead terminate somewhere between TCRY’s interchange
facility and Hanford.

D. Analysis

i. BNSF’s Operating Rights on the Richland Trackage

On close review of the underlying agreements, it is apparent that
BNSF’s reading of the 1947 and 1961 Agreements is the correct one. While
the 1947 Agreement’s grant to BNSF and UP's predecessors in interest is
explicitly limited to the “right to operate . . . between points B and

E, and to use said interchange facilities and wye for the purpose of

Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir. 1984)
(recognizing that trial court’s findings regarding a party’s probability
of success on the merits are not binding on future stages of the case).

Furthermore, while the Court’s July 1, 2011 Order held that TRCY
leasehold rights were “subject to UP and BNSF’'s continued use of the
Richland Trackage, as secured by the 1947 and 1961 Agreements,” ECF No.
264 at 23, the question of the exact nature and extent of the parties’

rights over the Richland Trackage was not then before the Court.
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interchanging business with the government,” ECF No. 32-2 at 13, this
agreement was speculative and referenced trackage that had yet to be
built. See id. at 12 (the Commission shall lay track in Yapproximately
the location shown in yellow on said exhibit,” and shall build an
interchange and wye “in the vicinity of point E.” (emphasis added)). At
the time the 1947 Agreement was drafted, the United States was the only
shipper on this section of track, and security concerns prevented private
access to the Hanford site; thus, the Agreement’s reference to point “E”
appears to be intended to demarcate a convenient place for interchange,
rather than to provide an affirmative limitation on the railroads’ later
ability to service rail customers. But regardless of the exact intent
behind the 1947 Agreement, the 1961 Agreement greatly expands the United
States’ grant to BNSF and UP.

The 1961 Agreement has the stated purpose of allowing the railroads
to “receiv[e] and deliver([] shipments routed via the Railroads and
consigned by or to shippers and receivers” located on spur or side tracks
connecting to the United States’ tracks. ECF No. 32-3 at 62. As noted
above, Section 3 of the 1961 Agreement states as follows:

The Commission hereby grants the Railroads the right to

operate with their employees and equipment over such segments

of the Government'’s tracks shown on Exhibit “A” as it may be

necessary to use for the purpose of moving freight shipments

to or from the tracks covered by this agreement.

Id. at 63. Exhibit A to the 1961 Agreement is a detailed map depicting
the entirety of the Richland Trackage, minus the subsequently-built Port
trackage and spurs extending west from the wye. The above-gquoted

language grants BNSF and UP broad operating rights over the Richland

Trackage, and bulwark’s BNSF's position.
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TCRY makes much of Section 3's limitation that the railroads may
only use such segments of the tracks as may be necessary to access “the
tracks covered by this agreement.” TCRY argues that because Section 1
of the agreement, which contains the operative language of the lease,
lists only sections of track south of the interchange facility, the
“tracks covered by this agreement” are all south of the interchange, and
thus Section 3's grant does not extend north of the interchange or wye.
Section 2 of the agreement, however, also grants “the Railroads, and
industries served by them,” the right to construct additional “industrial
spur, set-out, and such other tracks connecting with the Government's
main tracks or classification yards as may be required to provide rail
service for industries.” Id. It seems readily apparent that the Port'’'s
spur tracks are “industrial spur, set-out, and such other tracks” that
were constructed by “the industries served by I[the railroads]” as the
phrase is used in the 1961 Agreement. These subsequently-built tracks
are thus “tracks covered by” the 1961 Agreement, and it follows logically
that Section 3 also grants BNSF and UP the right to serve customers on
these later-built sections of Port trackage and spurs extending west of
the wye.

TCRY also argues that Section 3's reference to “tracks shown on
Exhibit ‘A’” precludes a reading of the 1961 Agreement that grants BNSF
and UP rights relating to tracks built after the Agreement, because they
by definition could not be shown on Exhibit A. But Section 3's reference
to “tracks shown on Exhibit ‘A’” relates to the section of track over
which BNSF and UP are afforded rights, not the Section’s later use of the

phrase “tracks covered by this agreement;” these tracks are precisely the
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tracks over which BNSF and UP seek access. This interpretation of the
1961 Agreement is supported by its stated purpose of opening up the
Richland Trackage to common carrier rail service in order to promote
industrial development in the Richland area. Of course, BNSF and UP's
right to use the Richland Trackage may only be “for the purpose of moving
freight shipments.”

Accordingly, the Court finds that the 1961 Agreement grants BNSF and
UP the right to operate directly on the Richland Trackage. This right
extends north of the TCRY interchange facility, and includes both the
spur tracks to the west of the wye and the main-line tracks north to Horn
Rapids Road. Nothing in this Order should be construed as granting BNSF
or UP the right to serve the Hanford site directly; disputes regarding
direct service to the Hanford site, should they arise, should be
determined by the appropriate entity at that time.

ii. UP’s Operating Rights on the Richland Trackage

UP’s position is clearly supported by the 1947 Agreement. The 1947
Agreement grants both BNSF and UP’s predecessors in interest “the equal
joint right” to operate on the relevant section of track. ECF No. 32-2
at 13. This grant includes the future-looking assurance that “any right
or privilege at any time granted by the Commission to one of said
companies in respect to its operations shall be a right or privilege
which the other company may at its option exercise in respect to its
operations.”  Id. Furthermore, the Agreement requires BNSF and UP’'s
predecessors to “agree from time to time upon rules and regulations” for
the use of the Richland Trackage, and requires that such rules and

regulations “shall be equal, just, and fair,” and “shall not unjustly
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discriminate against either.” Id. at 14. These portions of the 1947
Agreement have not been modified by later agreement, and remain in force
today. As such, the Court includes UP in any declaratory or injunctive
relief it affords BNSF.

E. Relief Granted

i. Declaratory Judgment

Under the Declaratory Judgment Act, 28 U.S.C. § 2201, declaratory
judgment is proper when one party has established that “there is a
substantial controversy, between parties having adverse interest, of
sufficient immediacy and reality to warrant issuance of a declaratory
judgment.” Scott v. Pasadena Unified Sch. Dist., 306 F.3d 646, 658 (9th
Cir. 2002) (quoting Western Min. Council v. Watt, 643 F.2d 618, 624 (9th
Cir. 1981)). Here, the factual background of this case unguestionably
demonstrates that such a controversy exists and that declaratory judgment
is proper.

BNSF requests a declaratory judgment recognizing its rights to
provide direct rail service over the Richland Trackage.® For the reasons
discussed above, the Court grants BNSF’s request in this regard, and
issues a declaratory judgment recognizing both BNSF and UP’'s rights to

provide direct rail service over the Richland Trackage.

5 TCRY argues that BNSF’'s requested relief must be denied because
BNSF failed to name the Port and UP, who are necessary parties under
Federal Rule of Civil Procedure 19. However, any argument that BNSF has
improperly failed to join the Port and UP was rendered moot when they
intervened in this lawsuit.
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ii. Permanent Injunction

BNSF also requests a permanent injunction compelling TCRY to allow
it access over the Richland Trackage and requiring TCRY to coordinate
train scheduling and dispatching with BNSF and UP.

Permanent injunctive relief is proper when a party can show " (1)
that is has suffered an irreparable injury; (2) that remedies available
at law, such as monetary damages, are inadequate to compensate for that
injury; (3) that, considering the balance of hardships between the
plaintiff and defendant, a remedy in equity is warranted; and (4) that
the public interest would not be disserved by a permanent injunction.”
eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006). The first
factor, the existence of irreparable injury, is also satisfied by a
continuing and imminent threat of harm. See, e.g., Bowler v. Home Depot
USA Inc., No. C-09-5523 JCS, 2011 WL 166140, at *3 (N.D. Cal. January 19,
2011) (citing Monsanto Co. v. Geertson Seed Farms, 130 S.Ct. 2743, 2760
(2010)). The decision to grant or deny permanent injunctive relief is
within the Court’s discretion. See eBay Inc., 547 U.S. at 391 (citing
Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982)).

Here, BNSF fulfills the first two factors because the percipient
loss of customer goodwill that will occur if TCRY again blocks it from
accessing the Richland Trackage is imminent; the loss of consumer
goodwill is an irreparable injury, and legal remedies are inadequate to
compensate for that injury. See Rent-A-Center, Inc. v. Canyon Television
& Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991); Regents of
Univ. of Cal. v. Am. Broad. Cos., 747 F.2d 511, 519-20 (9th Cir. 1984).

The balance of hardships between BNSF and TCRY also runs in BNSF's favor:

ORDER * 18

22




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case 2:09-cv-05062-EFS Document 342 Filed 02/14/12

While TCRY is currently tasked with maintaining the Richland Trackage
under the 1998 Maintenance and Operation Agreement and the 2002 Lease,
as the Court has already found, TCRY took possession of the Richland
Trackage subject to BNSF and UP's pre-existing rights; the temporary
hardship TCRY will suffer under its contract with the Port is outweighed
by the long-term hardship BNSF and UP would suffer if their rights under
the 1947 and 1961 Agreements were permanently abrogated. Finally, as the
Court found in its Order granting BNSF’'s motion for a preliminary
injunction, ECF No. 93 at 10-11, it is in the public interest to
encourage competition among the railroads and to ensure that railroad
service remains efficient. Accordingly, a permanent injunction is
proper.

TCRY argues that if such relief is granted, the injunction should
not be “asymmetrical.” TCRY cites Earth Island Inst. v. Carlton, 626
F.3d 462, 469 (9th Cir. 2010), in support of this position, but this case
mentions no such consideration, and simply affirms a district court’s
preliminary injunction issued under the Winter framework. TCRY asserts
that an order enjoining only it would be unfair because it would “givel[]
only one party the asymmetric right to seek an order of contempt over any
claim of contract breach.” ECF No. 283 at 15. However, only TCRY is in
breach of the 1947 and 1961 Agreements, and BNSF has committed no harm
that need be redressed with equitable relief. Furthermore, the Court’'s
contempt power will only be available for breach of the injunction, and
both parties will retain the ability to seek legal relief for breach of

the underlying contract. As such, the Court denies TCRY's request for

a “symmetrical” injunction.
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For the reasons discussed above, the Court grants BNSF's request and
issues a permanent injunction reguiring TCRY 1) to allow both BNSF and
UP to directly serve customers along the Richland Trackage, and 2) to
coordinate train scheduling and dispatching with both BNSF and UP. The
parties shall meet and confer to develop a comprehensive operational plan
as detailled below.

F. Conclusion

For all of the historical complexity surrounding the Richland
Trackage, the relative rights of the parties are actually quite simple:
The United States granted BNSF and UP’s predecessors in interest full
rights to operate on the Richland Trackage, and TCRY took possession of
the Richland Trackage subject to these rights. Accordingly, the Court
issues a declaratory judgment recognizing BNSF and UP’s operating rights,
and issues a permanent injunction protecting these rights.

Accordingly, IT IS HEREBY ORDERED:

1. BNSF’s Motion for Summary Judgment, ECF No. 273, is GRANTED.
Both BNSF and UP shall have the right to operate directly on the Richland
Trackage. Representatives from BNSF, TCRY, and UP shall meet and confer
at a mutually-convenient time and place - either by phone or in person -
and draft a comprehensive operational plan (COP), consistent with the
Court’s ruling, that is signed and agreed upon by all three parties. A
representative of the Port shall be permitted to attend and offer
comments. The COP shall cover trackage from the Richland junction to
Horn Rapids Road (and all spurs that spring therefrom). The proposed COP
shall be filed for Court approval no later than 5:00 p.m. on December 23,

2011 unless on or before that date, BNSF, TCRY, and UP file with the
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Court a joint stipulation to a later date. The Port shall have seven (7)
days after the filing of the proposed COP in which to file a statement
with the Court stating its comments or objections to the proposed COP.
The parties shall have seven (7) days after the filing of the Port's
statement in which to file individual or joint reply to the Port’s
statement. No other responsive or reply memoranda will be considered.

2. All pending motions are DENIED as moot.

IT IS SO ORDERED. The District Court Executive is directed to enter
this Order and distribute copies to counsel.

DATED this 14 day of February 2012.

S/ Edward F. Shea
EDWARD F. SHEA
United States District Judge

Q:\Civil\2009\5062.MSJ.amended.lc2.wpd
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SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD COMPANY, LLC, a
Washington limited liability Company,
No. FD 35915

Petitioners,
VERIFIED STATEMENT AND
V. AFFIDAVIT OF KEVIN JEFFERS, P.E.

THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF
RICHLAND, a Washington municipal
corporation,

Respondents.

COMES NOW Kevin Jeffers who declares under penalty of perjury that the foregoing is
true and correct:

1. I am a licensed professional engineer and senior associate at the engineering firm David
Evans and Associates (‘DEA”). The City of Richland has contracted DEA to assist in the
design of the Center Parkway Extension project, specifically for the elements associated
with the proposed highway-rail grade crossing.

2. I reaffirm my pre-filed testimony that I submitted in the Washington Utilities and
Transportation Commission (“UTC”) proceeding for the Center Parkway Crossing
(Docket TR-130499), available in the Washington State Court of Appeals Clerk’s Papers

CP 1521-1532; 1592-1601.

VERIFIED STATEMENT AND AFFIDAVIT OF KEVIN FOSTER PEPPER PLLC
JEFFERS -1 1111 THIRD AVENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FaX (206) 447-9700

51449896 3
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PROFESSIONAL QUALIFICATIONS

3.

I have been a licensed professional engineer in Washington State since 1994, and I am
also licensed in the states of Oregon and Idaho. I began designing and overseeing the
design of railroad projects in 1998 while employed by the Washington State Department
of Transportation. From 1989 until 1998, I specialized in bridge design and conditions
inspection, including bridges over rail lines and, in limited cases, bridges carrying rail
lines over roadways. I joined David Evans and Associates in 2011.

Since 1998, I have either designed or led the design of improvements to 35 highway-rail
grade crossings in Clark, Columbia, Franklin, Grays Harbor, King, Lewis, Lincoln,
Pierce, Skagit, Snohomish, Spokane, Thurston, Whatcom, Whitman, and Yakima
Counties in Washington State. I have also led or managed the design of grade
separations at three locations in Washington State.

My knowledge of the rail lines in this area is based on information I have gathered
organically in my 15-plus years working in the rail industry, together with observations
of the Port of Benton line; the area served by the Port rail line; through discussions with
the City of Richland and the City of Kennewick engineering and operations staff; through
research of TCRY; and, through review of Union Pacific Railroad (UPRR) and BNSF

Railway timetables and track charts.

PROJECT BACKGROUND

6.

As I stated in my pre-filed testimony before the UTC, the City of Richland has worked
closely with both the BNSF Railway and the UPRR to eliminate BNSF and UPRR’s use
of the railroad siding in the vicinity of Center Parkway. The City has worked with the
Port of Benton, which owns the remaining railroad line, to address issues with respect to

a new railroad crossing that would be created by the Center Parkway Extension. The

VERIFIED STATEMENT AND AFFIDAVIT OF KEVIN FOSTER PEPPER PLLC
JEFFERS -2 1111 THIRD AVENUE, SUITE 3400

51449896 .3

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAXx (206) 447-9700
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City has also secured federal and state funding for the construction of the roadway,
including the railroad crossing. ‘

7 The City of Richland contracted with David Evans and Associates to study and document
conditions with the proposed roadway crossing of the rail line to contribute to design
considerations and ensure safety with the railroad crossing.

8. As part of the City of Richland’s work, I facilitated a grade crossing diagnostic meeting
prior to the Cities’ petition to the UTC to establish the road crossing. This is a standard of
care when a new crossing or modifications to an existing crossing are evaluated. Imailed
invitations for the diagnostic meeting to the UTC, the Port of Benton (owner of the rail
line), City of Richland, City of Kennewick (both as the road authorities), UPRR, BNSF
and TCRY. I also followed-up with e-mails and phone calls or messages to the three
railroads. TCRY did not attend the site visit or diagnostic meeting and did not respond to
the invitation or messages.

9. At the diagnostic meeting, the Cities and the UTC discussed Crossing options and safety
measures. Because TCRY was not present, the Cities designed two Crossing options:
one with the siding and one without.

10.  The UTC approved the Crossing over both tracks. Thus, the project will not remove any
tracks. The Crossing will cross a main line and a siding.

11. As detailed in the UTC record, the Crossing has safety features that include active
warning devices, bells, gates, and a raised median. The gates will go down as a train
approaches and will stay down when a train occupies the tracks within the limits of the
crossing. The gates will not rise until all trains have cleared the crossing limits.

SWITCHING AT RICHLAND JUNCTION

12. In the past, UPRR and TCRY interchanged (exchanged) on the siding that Center
Parkway will cross. However, UPRR contracted to stop switching at this location. The
interchange of cars now takes place near Walulla, Washington, east of Kennewick. In

VERIFIED STATEMENT AND AFFIDAVIT OF KEVIN FOSTER PEPPER PLLC
JEFFERS -3 1111 THIRD A VENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700

51449896.3




N

O e 3 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

addition, BNSF is now using operating rights over the Port-owned rail line to access the
UPRR-owned tracks. And, BNSF has contracted to not engage in switching in the Center
Parkway crossing-area. But, BNSF does not interchange cars with either TCRY or
UPRR. Thus, UPRR and BNSF do not switch any trains at this location. UPRR and
BNSF do not use the siding.

TRACK USAGE

13.

14.

15.

16.

17.

Based upon information submitted by TCRY to the UTC, I calculated that an average of
three to five TCRY trains pass the crossing location on a daily basis. Based upon a field
study conducted by the City of Richland using time-lapse photos (discussed in greater
detail below), I calculate two to four TCRY trains pass the proposed crossing location on
a daily basis, carrying an average of 9 cars per train.

TCRY’s petition states that “TCRY is expected to handle approximately 4,175 carloads
on this trackage in 2015.” (TCRY’s Petition at p. 6). Actual track usage does not support
TCRY’s estimate.

Even if track use increased, the crossing safety devices provide security and safety, and
avoid conflicts with train traffic.

UPRR or BNSF trains may use the rail line twice a day, but likely not on the same day.
This information is documented in information the railroads provided to the UTC.

The City of Richland field study showed only TCRY and BNSF trains and not UPRR

trains during the study period (February 10, 2015 to May 26, 2015).

TCRY’S USE OF THE SIDING

18.

I have reviewed a field study prepared by the City of Richland that documents
observations of the use of the existing rail siding that cross the proposed roadway
crossing location. Those observations are dated from February 10, 2015 to May 26,
2015. As discussed in greater detail in Pete Rogalsky’s verified statement, both still and

time-lapse photos were used to compile the field study data.

VERIFIED STATEMENT AND AFFIDAVIT OF KEVIN FOSTER PEPPER PLLC
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19.  The documentation showed that railcars were present on the siding on most days during
the referenced period. Based on the observations, once the cars were placed on the siding,
they typically stayed at the same locations on the siding for three (3) days or more, and
on many occasions they stayed for more than a week.

20.  The field study data demonstrates that TCRY is using the siding for car storage, not for
regular switching, as might be seen in a typical yard. Also, since the cars were observed
being moved into place and then removed only by TCRY locomotives, there is no
interchange with UPRR or BNSF occurring here.

21.  The field study also demonstrates that TCRY is placing cars on the siding immediately in
front of the Crossing. It appears that TCRY’s car staging is solely for the purpose of
misleading the Surface Transportation Board in this proceeding because the car
placement in front of the Crossing does not serve any railroad purpose.

22.  The only practical use of the siding track is for long-term storage of rail cars not required
by a shipper, or to store on-track equipment and rail cars used for track maintenance, or
to hold railcars that are found to be defective by a train crew (aka bad-ordered) while en-
route. These actions do not require blocking the Crossing.

CONCLUSION |

23.  Based on my experience, and my knowledge of the operations of the Port of Benton
tracks that begin at the Richland Junction, there is no impact on the movement of freight

or other rail as a result of the Crossing.
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SIGNED AND SWORN STATEMENT
24, Pursuant to 49 CFR 1112.9:
State of Washington,

County of Pierce,

Kevin Jeffers, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted there are true and that the same are true as stated.

Kevin Jeffes / 4

-
Signed and sworn to before me this ] 1

Notary Public of MMM Lo .

My Commission expires Aot

VERIFIED STATEMENT AND AFFIDAVIT OF KEVIN
JEFFERS -6

51449896 3

‘day of 2015.
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FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700




CERTIFICATE OF SERVICE

I hereby certify that on this 12" day of June, 2015, I caused to be
served a true and correct copy of the foregoing document, by the method

indicated below and addressed to the following:

William J. Schroeder U.S. Mail
Gregory C. Hesler Hand Delivery
William C. Schroeder X Overnight Mail
Paine Hamblen LLP E-Mail

717 West Sprague Avenue, Suite 1200
Spokane, WA 99201
william.schroeder@painehamblen.com
oreg. hesler@painehamblen.com
will.schroeder@painehamblen.com

(herd (G

Chhfistopher G. Emch

VERIFIED STATEMENT AND AFFIDAVIT
OF KEVIN JEFFERS, P.E. -7-
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SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD COMPANY, LLC, a
Washington limited liability Company,

No. FD 35915
Petitioners,
VERIFIED STATEMENT AND

V. AFFIDAVIT OF STEPHANIE G. WEIR

THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF
RICHLAND, a Washington municipal
corporation,

Respondents.

COMES NOW Stephanie G. Weir who declares under penalty of perjury that the
foregoing is true and correct:

I I am one of the attorneys for the Respondents, the City of Kennewick and the City of
Richland, in the above-captioned action. I am competent to testify to the matter
contained herein based on my personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy of excerpts of record from the
Court of Appeals, Division III. These Clerk’s Papers (“CP”) include excerpts from the
record before the Washington Utilities and Transportation Commission (“UTC”) and
excerpts from the record before the Benton County Superior Court. A complete set of
these records — the UTC record as certified by the UTC Executive Director and

Secretary, see CP 0-000000069-73, and the Benton County Superior Court record, as

VERIFIED STATEMENT AND AFFIDAVIT OF FOSTER PEPPER PLLC
STEPHANIE G. WEIR - 1 1111 THIRD AVENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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transmitted by the Benton County Superior Court Clerk — have been sent to the STB for

convenience, and served on counsel.

SIGNED AND SWORN STATEMENT

Pursuant to 49 CFR 1112.9:
State of Washington,

County of Pierce,

Stephanie G. Weir, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted there are true and that the same are true as stated.

Signed \HIAAA Og-u Xr”’

Stephdmc G. Weir

},'1.-/ \‘“\\\\\\\\un"
Signed and sworn to before me this ZS day of June 2015. =S NN 44"1:,
_ ;._:_9" Q?* \\\\\“m“l 06\ ,{'
Notary Public of AN Z- ),qﬁ,w :_,:?' gg{\b e 4‘? ,é:g’%
z Zo 29 %
My Commission expires ! Z 2 P ngz z
297, “ug©o £ Z
qu jmq,d )/r"‘" %f‘y ”:,,f 4 ;’ ¥ 1S5 F
f{.l O 'im\\\\\\\\\ ‘\G«Qf
1 i i | : mﬁa\j\\\\\ \‘"-
VERIFIED STATEMENT AND AFFIDAVIT OF FOSTER PEPPER PLLC

STEPHANIE G. WEIR -2

51452095 |

1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700




Docket No. FD 35915-0

The City of Richland and the City of Kennewick submit to the Surface
Transportation Board the record from the Court of Appeals, Division III,
of the State of Washington, which includes the complete UTC record,
hearing testimony and certification of authenticity at 0-000000069-73.
The Court of Appeals record is sequentially numbered 0-000000001 —
0-000002209. Reference to this record, the clerk’s papers, will be in the

form “CP .

RECORD FROM COURT OF APPEALS, DIVISION III,
WASHINGTON STATE, WHICH INCLUDES WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION RECORD.

_1_
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B@nmn Cmgimy Clerk

FFICE OF COUNTY CLERK & EX-OFFICIO CLERK OF SUPERIOR COURT

Josie  DELVIN, COUNTY
CLERK 7122 W.
OKANOGAN PL., BLDG A
KENNEWICK, WA 99336
(509) 7358388
WWW.CO.BENTON.WA.US

February 04, 2015

William Schroeder

Gregory Hesler

William Schroeder

Paine Hamblem, LLP

717 West Sprague Ave. Ste. 1200
Spokane, WA 99201

RE:  Tri-City Railroad Company v. State of WA Utilities and Transporation
Benton County No. 14-2-01894-8
Appeal No. 33031-1-III

Dear Counsel:

This is to inform you that the Appellant’s Designation of Clerk’s Papers have been
completed. The Transcript of Clerk’s Papers on Appeal Consists of (6) Volume(s)
Page(s) 1-2209 in the above referenced matter, which was filed with this court on
January 28, 2015.

Attached please find your copy of the Index to the Transcript of Clerk's Papers on Appeal.
Please review this Index (page numbers per document, & documents requested) as
soon as possible. Please advise us of any errors,

Pursuant to RAP 9.7(a) the costs must be paid by the designating party within 14 days
of receipt of the Index. The transcript has been completed and the

preparation fee is $1104.50.

Payment of this amount is due by February 19, 2015.Upon receipt of your check in that
amount the transcript will be e-filed to the Court of Appeals, Division I11.

0-000000001a



Should either counse! wish to request a complete Bates numbered copy of the Designation,
the request and additional copy fees must be received before February 19, 2015. The
requesting party has the following options: ‘ :

Hard copy of the Bates numbered Clerk’s Papers at .50 a page $1104.50
(If there is a cost for postage it will be billed at a later date.)

E-mailed copy of the Bates numbered Clerk’s Papers at .25 a page $525.25
(Please include an e-mail address you wish to have the Clerk’s Papers sent)

Very truly yours,

* JOSIE DELVIN.
Benton County Clerk

éamas Murry, Deputy Clerk

Enclosure

Index
Cc : Michael Fassio Attorney General’s Office PO Box 40128 Olympia, WA 98504

Cc : Julian Beattie Attorney General’s Office PO Box 40128 Olympia WA 98504

0-000000001b



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ IN AND FOR BENTON COUNTY

TRI-CITY RAILROAD COMPANY LLC Cause No,  14-2-01894-8

)

Petitioner, )
Vs. ) Appeal No.  33031-1
)

STATE OF WASHINGTON, UTILITIES
AND TRANSPORTATION COMMISION
Respondent )

INDEX

Appellant's/Respondent's

PAGE:
AMENDED PETITION (002) ...ocvivereeereiitiiierien sttt st e 1-66
BRIEF OF RESPONDENT (015) ............. RO S 2143-2164
CERTIFIED APPEAL BOARD RECORD (011)....ciiiiiiicrireme i 67-2142
ORDER {019) 1...vecvoeeeoesessiesseeseeaseesaescsss s ssess s eSS 2207-2209
REPLY RE : PETITION FOR REVIEW (018).....cioiieiiiimiiminisiisi i 2184-2206
RESPONSE BRIEF ON APPEAL (016) ...c.uictieiiiiieie et 2165-2183

ek END ik

0-000000001c



Electronic Filing

1 of2

https://inside.courts.wa.gov/index.cfm?fa=cntleFiling. processRequest...

WASHINGTON

COURTS 2
[3rome ; [3togout | ' [EJrdvanced search | | [ search |

Bookmark | @ eService Center

Electronic Filing

Your file has been successfully uploaded to the Court of Appeals, Division III, and a copy of the Transmittal
Letter below has been sent via email to the court with a copy sent to camas.murry@co.benton.wa.us.

Thank you for using Electronic Filing to send your documents.

Return to the Electronic Filing home page gg?.@,l goa i‘-—:\,_/ﬁlnl;l
BENTON SUPERIOR COURT CLERK FEB 20400
FILED

February 20, 2015 - 1:54 PM (/

Transmittal Letter

Document Uploaded: 14-2-01894-8 Clerks Papers.zip
Case Name: Tri-City Railroad Company v. State of WA Utilities and Transportation
County Cause Number: 14-2-01894-8

Court of Appeals Case Number: 33031-1

[T Notice of Appeal (NOA)/Notice of Discretionary Review (DR)/CrR 7.8 Transfer (PRP)

Check All Included Documents

[ Judgment & Sentence/Order Judgment/Order of Disposition
Signing Judge:

IC) Order of Indigency
[JJ Filing Fee Paid - Receipt No: __._ - Receipt Date:
[ Affidavit of Service

[ Other:
Signing Judge:

[¥] Clerk's Papers - No. of Volumes: 6 Total Number of Pages:___ 2210
[T Verification of Verbatim Report of Proceedings Filed - Date _

No. of Volumes:

Hearing Date(s):

Reporter/Transcriptionist:

[T Other:

Co-Defendant Information:
No Co-Defendant information was entered.

Comments:

Sender Name/Email Address: Camas M Murry - camas.murry@co.benton.wa.us
Site Map | eService Center | Search
0-000000001d

2/20/2015 1:55 PM
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IN THE SUPERIOR COURT, STATE OF WASHINGTON
IN AND FOR THE COUNTY OF BENTON

TRI-CITY RAILROAD COMPANY, LLC,a )
Washington corporation ) No. 14-2-01894-8
) .
Petitioner, ) AMENDED PETITION FOR REVIEW
) OF ORDER OF WASHINGTON
2 ) STATE UTILITIES AND
) _/ i ) TRANSPORTATION COMMISSION
STATE OF WASHINGTON, UTILITIES AND ) ALLOWING NEW AT-GRADE
TRANSPORTATION COMMISSION ) CROSSING
)
Respondent. )
)

COMES NOW Petitioner, Tri-City Railroad Company, LLC, by and through its
attorneys Paine Hamblen LLP, and, pursuant to RCW 34.05.570 and RCW 34.05.546,
submits the following Amended Pétition for Review of the Washington State Utilities and
Transportation Commission’s May 29, 2014 Final Order Granting Petition for Administrative
Review in Docket No. TR-130499, which approved the City of Kennewick and the City of

Richland’s proposed constiuction of a néw at-grade crossing, and elimination of a 1900-foot

passing track.

AMENDED PETITION FOR REVIEW OF ORDER OF PAINE HAMBLEN LLP
WASHINGTON STATE UTILITIES AND 717 WEST SPRAGUE AVENUE, SUITE 1200,
TRANSPORTATION COMMISSION ALLOWING NEW SPOKANE, WA 99201 PHONE (509) 455-6000
AT-GRADE CROSSING - 1 FAX (509) 838-0007

0-00

0000001
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TDENTIFICATION OF PETITIONER, AGENCY, AND PARTIES

Pursuant to RCW 34.05,546(1), (2), (35, and (5), the petitioner, agency, and othér

parties are as follows:

Petitioner

o Petitioner is the Tri-City Railroad Company, LLC, d/b/a Tri-City & Olympia
Railroad Coﬁpany (hereinafter “TCRY"). Its address is P.O. Box 1700, Richland,
Washington, 99352.

o TCRY is represented by Paine Hamblen LLP, located at 717 West Sprague Avenue,
Suite 1200, Spokane, Washington, 99201.

Asgency

e The agency in question is the Washington State Utilities and Transportation
Commission (“UTC”), located at 1300 South Evergreen Park Drive S.W., P.O. Box 47250,
Olympia, Washington, 98504-7250. See WAC 480-07-125.

Parties in the Adjudicative Proceedings

o City of Kennewick, 210 West Sixth Avenue, Kénnewick, Washington, 99336.
o City of Richland, 505 Swift Boulevard, Richland, Washington, 99352.
e Port 6f Beriton, 3100 George Washington Way, Richland, Washington, 99354."

o TCRY, P.O. Box 1700, Richland, Washington, 99352.

! BNSF Railway Company ("BNSF") and Union Pacific Railroad Company ("UPRR") were. initially named as
parties inthe Petition to the UTC by the City-of Kennewick. However, both railroad companies filed waivers,
and did not participate in the adjudicative proceedings.

AMENDED PETITION FOR REVIEW OF ORDER OF PAINE HAMBLEN LLP
WASHINGTON STATE UTILITIES AND 717 WEST SPRAGUE AVENUE, SUITE 1200,
TRANSPORTATION COMMISSION ALLOWING NEW SPOKANE, WA 99201 PHONE (509} 455-6000
AT-GRADE CROSSING - 2 FAX (509) £38-0007

0-000000002 .
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Petition.

ORDER OF WHICH REVIEW IS SOUGHT

TCRY secks review of the UTC’s May 29, 2014 Final Order Granting Petition for

Administrative Review (“Final Order), a copy of which is attached as Exhibit A to this

JURISDICTION AND VENUE

Pursuant to RCW 34.05.546(6), jurisdiction and venue are as follows:

Venue is proper in Benton County, pursuant to RCW 81.53.170, RCW 81.53.261, and
RCW 34.05.514(1).

TCRY has standing, pursuant to RCW 34.05.530, as 1)} the UTC’s Final Order has
prejudiced TCRY in appropriating its property rights in a passing track without compensation;
2) TCRY’s interests were among those the UTC was required to consider in its adjudication;
and 3) a judgment in favor of TCRY would remedy the UTC’s ultra vires acts.

TCRY exhausted its administrative remedies, including bringing a motion for
reconsideration before the UTC. See RCW 34.05.534.

After the UTC denied TCRY’s reconsideration motion on June 24, 2014, TCRY
timely filed and served the instant Petition for Review. Se¢ RCW 34.05.470(3); RCW

34.05.542.

SUMMARY OF CASE

This case concerns the City of Kennewick’s plans to extend to the north a certain city
street within the City of Kennewick city limits, known as Center Parkway, so that it intersects

with Tapteal Drive.
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Between the roundabout where Ceriter Parkway currently ends and Tapteal Drive are
two railroad tracks, both owned by the Port of Benton. One of the tracks is used by TCRY, as
well as the BNSF and UPRR. The other is a parallel passing track, approximately 1900 feet in
léngtli, which has switches on both its east and west ends. TCRY uses this passing track as
part of its operations.

The City of Kennewick petitioned the UTC for approval of an at-grade crossing where
the newly-extended Center Parkway will cross the two existing ratlroad tracks. The proposed
crossing will eliminate the passing track.

Both the tracks in question, and the proposed crossing, are located entirely within the
City of Kennewick. However, if Center Parkway is extended to the north of the tracks, it will
cross into the City of Richland immediately north of the tracks. For that reason, the City of
Richland intefvened in the Petition submitted to the UTC by the City of Kennewick.

TCRY has a written leasehold interest with the Port of Behton in the passing track. In
a 2006 Agreement with the Port.of Benton, the City of Kennewick, and the City of Richland
agreed to obtaii :authority from TCRY, eithér by contract or by exercise of authority granted
by law, prior to extending Center Parkway over the tracks.

No eminent domain préceeding has been commenced to condemn TCRY’s property
rights in the passing track.

Th{; Administrative Law Judge (“ALJ") issued, on February 25, 2014, an Initial Order

Deqying Petition to Open At-Grade Railroad Crossing (“Initial Order™). A copy of that Initial
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Order is attached for ease of rgaferehce as Exhibit B. The Cities of Richland and Kennewick
sought administrative review of the Initial Order.

The UTC granted thie petition for administrative review, and is allowing the crossing
to be constructed, with the elimination of the passing track. The UTC found no error with the
findings and conclusions of the ALJ. Rather, the UTC referred to five (5) public comments,
tredted those public comments as evidénce, and relied exclusively upon them as a basis to
reverse the ALJ’s decision and approve the City of Kennewick and the City of Richland’s
proposed construction of the new at-grade crossing and the elimination of the 1900-foot
passing track.

ASSIGNMENTS OF ERROR

e RCW 34.05.570(3)c) ~Failure to Follow Prescribed Procedure

Evidentiary hearings were conducted in the instant matter before the ALJ on
November 19-20, 2013. After the evidentiary hearings, the AL) accépted public
comment, as permitted by statute. Based entircly upon five (5) written public
comments submitted after the evidentiary hearing, the UTC acéepted all of the ALJ’s
factual findings, but reversed the ultimate conclusion. The UTC’s treatment of public
comments as Substantive evidence violates the UTC’s own adjudicative procedures,
WAC 480-07-490(5) and WAC 480-07-498, and deprived TCRY of its due process
right to confront evidence and cross-examine witnesses. Error is therefore assigned to

the Final Order, paragraphs 23, 24, 26, 27, 28, 37, 38, 39, and 41.
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RCW 34.05.570(3)e} — Lack of Substantial Evidence

The UTC accepted all of the ALJ'$ factual findings in the Initial Order. However,
based entirely upon five (5) public comments, the UTC reversed the ALI’s conclusion.
The public comments relied upon by the UTC are inadmissible as substantive
evidence, both as hearsay and undér WAC 480-07-490(5), which provides that public
comment is not evidence until it is “received into evidence as proof of the mattérs
asserted after an opportunity for cross-examination.” As the UTC accepted the
findings of fact of the ALJ, and as the UTC based its reversal of the ALI’s conclusions
entirely on inadmissible. public comment, the UTC lacked substantial evidence for its
ultimaté conclusion. Error is therefore assigned to the Final Order, paragraphs 23, 24,
26,27,.28; 37, 38, and 39..

RCW 34.05.570(3}(b) and (d) — Exceeding Statutory Authority

The UTC’s Final Order was arrived at by considering “economic development
interests,” “deference to local government,” and “the broader public policy
environment.” These criteria are not among the stahitory standatd of “public safety”
the UTC is authofized to consider when evaluating an at-grade crossing petition
brought by a city pursuant to RCW 81.53.261. Error is therefore assigned to the Final
Order, paragraphs 17, 22, 25, 28,33, 39, and 41.

RCW 34.05.570(3){a) — Unconstitutional Taking

The UTC’s Final Order, as applied, violates Article I, Section 16 of the Washington

Constitution, and constitutes an inverse condemnation of TCRY’s property rights in
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the 1900-foot passing track. The implementation of the UTC’S Final Order will réquire
elimiration of the 1900-foot passing track, yet no eminent domain proceeding has
been initiated pursuant to RCW 81.53.180 to take TCRYs property rights, nor has just
compensation been paid for the same. Error is therefore assigned to the Final Order,
paragraphs 13 n.6, 39, 40, and 41.

FACTUAL AND PROCEDURAL HISTORY
On April 8, 2013, the City of Kennewick filed, with the UTC, a petition to construct a
highway-rail grade crossing at Center Parkway, Kennewick, Washington, and remove
an existing railroad siding. (Initial Order, § 1)
On May 31, 2013, the City of Richland petitioned to intervene in support of this
petition, which was granted. (Initial Order, 9 1-2) (hereinafter, the Cities of Richland
and Keénnewick will be referred to collectively as the “Cities”).
Center Parkway is a minor arterial roadway in the City of Kennewick, As currently
constructed, its ‘northbound traffic moves into a roundabout intérsection with Gage
Boulevard and caﬁnot proceed further north to Tapteal Drive. The Cities intend to
connect Tapteal Drive in the City of Richland with Gage Boulevard in the City of
Kennewick by extending Center Parkway northward. In order to accomplish this,
Center Parkway would cross two sets of railroad tracks owned by the Port of Benton.
(Initial Order,  6)
As shown in Figure 1 below, the Columbia Center Mall is located immediately

southeast of the proposed crossing, bordered by Center Parkway (west side), Quinault
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Street (south side), dnd Columbia Center Boulevard (east side). The Mall’s northern
boundary abuts Port of Benton and UPRR railroad tracks that connéct at Richland

Junction, just east of the proposed crossing.

Figure 1
Overview Map of Area (including old UPRR spur track, now removed)

(Initial Order; 1y 8-9; Final Order, 4 9)

e TCRY is a rail carrier conducting interstate rail operations through the Cities. TCRY
leases the track west and north of ]é{ichland Junction from the Port of Benton; BNSF
and UPRR also operate on this track. (Initial Order, 4 11)

e The second set of tracks immediately west of Richland Junction allows TCRY trains

to meet and pass when entering or exiting the area. TCRY makes frequent, if not daily,
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use of that facility. When no passing operations are scheduled, TCRY also uses the
second track as a siding to store idle freight cars. (Initial Order, § 11)

e TCRY presently operates 10 to 20 freight trains each week on the mainline track that
passes through the Richland Junction. BNSF operates another 10 freight trains each
week and, on occasion, UPRR operates a “unit train,” a mile-long freight train
consisting of approximately 100 to 120 cars all carrying the same cargo. No passenger
trains operate-on this track. (Initial Order, § 12)

o The combined annual train traffic through the Richland Junction increased from nearly
4,500 railcars in 2012 to over 5,100 railcars in 2013. Further increases in train traffic
are eéxpected because of TCRY’s continued _growth and new commercial
developments and railroad facilities in the Horn Rapids Industrial Park. (Initial Order,
9 12-13)

» All traips traveling to the Horn Rapids area must pass through the Richland Junction
and cross the proposed Ceéntér Parkway extension. (Initial Order, § 14)

» TCRY opposed the Center Parkway crossing because rail operations could regularly
require freight trains to block the crossing, occasionally for lengthy periods of time.
(Initial Order, 4 14)

e The Cities presented evidence contending that grade separation is not warranted at the

proposed crossing site because of roadway characteristics, accident prediction models,
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and cost.? (Initial Order, Y 15-17) The Cities propose to install signage, flashing
lights, a bell; automatic gates, and a raised median strip designed to prevent drivers
from going around lowered gates.

Figure 2
At-Grade Crossing Configuration
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(Final Order, § 13 (emphasis added))
o The Cities attempted to demonstrate public need by arguing improvements to public
safety fhrOUgh faster emergéncy response times, reduced accident rates around the
. Columbia Center Mall, and reliet of traftic congestion at nearby intersections with
deficient levels of service. (Initial Order, qf 20-36, 59)
e As found by the UTC:

. . . The Initial Order analyzes the evidence on this issue in detail that does
not bear repeating here, It is sufficient for us to observe that we agree

? “Grade separation refers to the method of aligning the junction of two or more surface transportation
rights-of-way at different heights (grades) to avoid conflicts or disruption of traffic flows as they cross
each other. In the case of highway-rail junctions, underpasses, overpasses, or bridges are the most
commeon forms of grade separated crossings.” (Initial Order,  15)
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with the analysis, the findings, and the conclusion reached _in' the Initial
Order that the benefits to public safety alleged by the Cities are too slight
on their own to support the petition, even though the inherent risks are
mitigated to a large extent by the project design.
(Final Order, 4 16).
Nonetheless, the UTC reversed the final conclusion of the ALJ and allowed the
crossing. It described as follows:
We determine that the Commission should consider public need for the
proposed at-grade railroad crossing in the broader context of the several
purposes discussed in the JUB transportation study, rather than with the
narrower focus that the parties, and consequently the Initial Order, place
on public safety. [t is particularly important to give weight to the
economic development interests considering that the Center Parkway
extension would conveniently connect existing, complementary
commercial developments in Richland and Kennewick, and would
promote development of 60 acres of currently vacant commercial real
estate along Tapteal Drivé in Richland.. . ..
(Final Order, 9 22)
The basis for the UTC’s reversal is five (5) written public comments, all submitted
dfter the evidentiary hearing on this matter, and none of the submitters of the
comments was examined by the parties. (See Final Order, ¥ 23 fn. 18, comment
submitted 12/9/2013; 24 .19, comment submitted 11/20/2013; § 26 fn.24,
comment submitted 11/20/2013; § 27 fn. 25, comments submitted 11/25/2013 and
12/6/2013).
A local landowner submitted a written public comment asserting a desire to develop

two nearby undeveloped properties. (Final Order, § 23) An official from a local

governmenta} panel submitted a written public comment asserting that the proposed
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crossing would encourage people to bike and walk between retail areas, rather than
driving. (Final Order, q 24).
o The UTC further found as follows:

In addition to economic benefits, the Commission as a matter of policy
should give some deference to the Cities’ transportation and land use
planning’ goals, as these are matters of local concern and within the
jurisdictional authority of the Cities. . . .

(Final Order, § 25)

o The UTC then emphasized written public comments asserting dramatically improved
traffic movement. (Final Order, §126-27).

¢ The UTC concluded:

The Initial Order fairly weighs the evidence and argument presented in the
post-hearing briefs, and reaches a legally sustainable result, The Cities’
almost exclusive focus on improved response times for first responders on
a point-to-point basis as the principal benefit demonstrating “public need”
does not weigh persuasively against even the demonstrated low level of
“inherent risk” at the proposed crossing. Nor are the Cities’ legal
argiments that their comprehensive planning processes under the Growth
Manageiment Act mandaté Comimission approval persuasive. However,
congidering evidence the parties largely rgnored that shows additional
public benefits in the form of enhanced. economic developinent
opportunities, and copsidering the broader public policy context that gives
a degree of defeténce to local jurisdictions in the areas of transportation
and land use planning, we determine that tlie Cities’ petition for
administrative review should be granted and their underlying petition for
authority to construct the proposed at-grade crossing should be approved.

(Final Order, Y 28; see, also, 1y 37-39)
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ARGUMENT
A. Standards of Review
This Petition for Review is brought pursuant to RCW 34.05.570(3), and seeks relief
from a. Final Order issued by the UTC in .an adjudicative hearing. The statute provides, in
pertinent part:
3) Review of agency orders in adjudicative proceedings. The court
shall grant relief from an agency order in an adjudicative proceeding only if

it determines that:

(a) The otrder, or the statute or rule on which the order is based,
is in violation of constitutional provisions on its face or as applied;

(b)  The order is outside the statutory authority or jurisdiction of
the agency conferred by any provision of law;

(c) The agency has engaged in unlawful procedure or decision-
making process, or has failed to follow a prescribéd procedure;

(d)  The agency has erroneously interpreted or applied the law;
('_e) The order is not supported by evidence that is substantial
when viewed in light of the whole record before the court, which
includes the agency record for judicial review, supplemented by any
additional evidence received by the court underthis chapter; . . .
RCW 34.05.570(3).
The standard of review is de novo for petitions brought pursuant to subsections (a) ~
(d). An agency's interpretation or application of the law 1s reviewed de novo. Chicago Title

Insurance Company v. The Office of the Insurance Conunissioner, 178 Wn.2d 120, 133, 309

P.3d 372 (2013). “Legal determinations are reviewed using the 'error of law' standard, which
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atlows the court to substitute its view of the law for that of-the [agency].” Chicago Title, at

133 (citing Verizon Nw., Inc. v. Einp't Sec. Dep't, 164 Wn.2d 909, 915, 194 P.3d 255 (2008)).

Petitions brought pursuant to RCW 34.05.570(3)(e) are reviewed for substantial
evidence. See Edelman v, '\;Vashinggon, 160 Wn. App. 294, 303, 248 P.3d 581 (2011).
“Substantial evidence is evidence in sufficient quantum to persiiade a fair-minded person of
the truth of the declared premises.” 1d. at 304 (quoting Heinmiller v. Dep't of Health, 127
Wn.2d 595, 607, 903 P.2d 433, 909 P.2d 1294.(1995)).

B. The UTC Violated Evidéntiary Procedures in Accepting Public Comment as

"Proof of the Matter Asserted” and Should Bé Revérsed Pursuant to
RCW 34.05.570(3)(¢)

The Cities conferred jurisdiction upon the UTC over the proposed crossing in question
by filing a petition for an at-grade crossing pursuant to RCW 81.53.261. See RCW 81.53.291.

Hearings on petitions for at-grade crossings are governed by the Administrative
Procedures Act, RCW 34.05.410 ~ 494, RCW 81.53 ef seq., and the WAC provisions
promulgated by the UTC for the conduct of its adjudicative héarings under WAC 480-07-300
~ ~498.

Concerning public comment, the UTC regulations provide:

The commission will receive as a bench exhibit any public comment
filed, or otherwise submitted by nonparties, in connection with an
N adjudicative proceeding. The exhibit will be. treated as an illustrative
exhibit that expresses public sentiment received concerning the pending
matter. The commission may convene one or more public comment
hearing sessions to recéive oral and written comments from members of ,
the public who are not parties in the proceeding. .- .

WAC 480-07-493.
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The UTC regulations define thé evidentiary status of public comments as follows:

Documents from the public. When a member of the public présents a
document in conjunction with his or her testimony, the commission may
receive the document as an 'illustrative exhibit. The commission may
receive-as illustrative exhibits any letters that have been received by the
secretary of thie cominission and by public counsél from members of the
public regarding a proceeding. Documents a public witness presents that
are exceptiqna_l'in their detail or probative value may be separately
received into evidence as proof of the matters asserted after an
opportunity for-cross-examination.

WAC 480-07-490(5).
Within administrative law, parties have the right to cross-examine thé preparers of

documents which are considered as evidence by the adjudicative agency. See Weyerhaeuser v.

Pierce County, 124 Wn.2d 26, 32-35, 873 P.2d 498 (1994).

Here, the procedural order permitted the parties three rounds of pre-filed testimony,
with the final rebuttal testimony being filed by all parties on October 23, 2013. (Final Order, §
3). Evidentiary hearings were conducted on November 19 and 20, 2013. (Final Order,  4).
Public comment was accepted on November 20, 2013, with additional written public
comments being filed in the weeks following. (Id.).

The- ALJ issued the Initial Order Denying Pefition to Open At-Grade Railroad

Crossing on February 25, 2014, (See, Initial Order, dated February 25, 2014) The Initial Order

neither mentions, nor treats as evidence any public comments.
#
The Cities petitioned for administrative review of the Initial Order on March 18, 2014.

(Final Order, § 5). The Cities’ petition does not reference the public comments as a basis to i

|
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reverse the Initial Order. (See March 18, 2014 Petition for Administrative Review, filed in
City of Kennewick v. Port of Benton, et al., UTC Docket TR-130499).’
The UTC issued the Final Order on May 29, 2014. [t provides, in pertinent part:

... It is sufficient for Us to observe that we agree with the analysis, the

findings, and the conclusion reached in the Initial Order that the benefits

to public safety alleged by the Cities are too slight on their own to

support the petition, even though the inherent risks aré mitigated to a

large extent by the project design.
(Final Order, § 16).

Déspite the UTC’s agreement with the Initial Order, the Final Order reverses the
Initial Order’s conclusion, and authorizes the passing track removal and at-grade crossing
installation. The entire basis for the UTC’s reversal is five (5) written public comments, all
submitted afier the evidefitiary hearing on this matter, and none of the submitters of the
comments was examined by the parties. (See Final Order, 9 23 fn.18, comment submitted
12/9/2013; ¥ 24 .19, comment submitted 11/20/2013; § 26 {n.24, comment submitted
11/20/2013; 9 27 fn.25, comments submitted 11/25/2013 aid 12/6/2013).

As provided by the UTC regulation, public comment is to be treated as illustrative
exhibit‘s_, rather than evidence. WAC 480-07-498. Public comment cannot be “received into
evidence as proof of the matters asserted” unless there is an opportunity for cross-
examination. WAC 480-07-490(5).

Here, the UTC elevated public comment to the status of admissible, substantive

evidence, and based its reversal of the Initial Order entirely on those commments. The parties

3 This document will be provided with the transcript.
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were not given notice that the UTC intended to sua sponte consider public comment as “proof
of the matters asserted,” nor were they afforded the opportunity to cross-examine the
submitters of the five (5) public comments relied upon by the UTC.

Pursuant to RCW 34.05.570(3)(c), having failed to follow its own evidentiary
regulations and procedures, the UTC’s Final Order should be reversed.
C. The UTC’s Reversal of the Initial Order was Based Entirely Upon

Inadmissible Evidence; the UTC Therefore Lacked Substantial Evidence For
Its Decision, and Should Be Reversed Pursuant to RCW 34.05.570{3)(e)

The UTC’s Final Order must be supported by substantial evidence in the record. See
RCW 34.05.570(3)(e); Edelman v. Washington, 160 Wn. App. 294, 303, 248 P.3d 581
(2011). “Substantial evidence is evidence in sufficient quantum to persuade a fair-minded
person of the truth of the declared premises.” Edelman 160 Wn. App. at 304 (internal
quotation ofnitted). Cf In re X.T., 174 Wn. App. 733, 739, 300 P.3d 824 (2013) (“In the
absence of the testimony based on i;ladmissible hearsay, substantial evidence did not support
the juvenile court's findings of fact.”). Inre X.T., 174 Wn. App at 739.

As provided by the UTC regulation, public commeént is to be treated as illustrative
exhibits, rather than evidence. WAC 480-07-498. Public comment cannot be “received into
éviderice as proof of the matters asserted” unless there 1s an opportunity for cross-
examination. WAC 480-07-490(5).

Nonetheless, the UTC based its reversal of the Initial Order entirely upon five (5)

written public comments. (See Final Order, 4 16, 23, 24, 26, 27, 28, 37, 38, and 39).
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Since 1) the UTC accepted all of the facts found in the Initial Order; 2} the only basis
for the UTC’s reversal of the Initial Ordér was public comments; and 3) public comment is
not itself “proof of the matters asserted”; the UTC lacked substantial évidence for paragraphs
23, 24,26, 27, 28, 37, and 38 of the Final Order. Therefore, TCRY asks that the Court reverse
the Final Order, pursuant to RCW 34.05.570(3)(e), for want of substantial evidence.

D. The UTC’s Consideration of Criteria Outside of its Statutory Authority

Renders the ¥inal Order Ulira Vires; 1t Should Be Reversed Pursuant to
RCW 34.05.570(3)(b)

RCW 81.53 et seq., establishes two parallel procedures for receiving approval for an
at-grade crossing. The first is contained in RCW 81.53.010 through .240, and concerns
constructing crossings on highways. The second procedure is contained within
RCW 81.53.261 through .295, and concerns crossings of railroad track and municipal or other
surface streets within city limits.

The City of Richland is a first class city, and the City of Kennewick is a code city.
Undér RCW 81.53.240, the procedures of 81.53.010 through 240 are inapplicable to the
Cities. Instead, the Cities filed a petition for the UTC to approve an at-grade crossing within a
city puiSuant to RCW 81.53.261, which constituted the Cities’ election to confer statutory
jurisdiction to the UTC. RCW 81.53.291.

In a petition under RCW 81.53.261, the only statutory criterion is “public safety.”

Hére, the UTC found that the Cities had not met their burden of establishing the public safety

requirement:

AMENDED PETITION FOR REVIEW OF ORDER OF PAINE HAMBLEN LLP.
WASHINGTON STATE UTILITIES AND 717 WEST SPRAGUE AVENUE, SUTTE 1200,
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... It is sufficient for us to observe that we agree with the analysis, the
findings, -and the conclusion reached in the Initial Order that the benefits
to public safety alleged by the Cities are too slight on their own to
support the petition, even though the inherent risks are mitigated to a
large extent by the project design.
(Final Order,  16).
Nonetheless, the Final Order provides, in the next paragraph:

If the feasibility of grade separation and public safety as a component of
public need were our only concerns, we would end our discussion here
and sustain the Initial Order. However, having studied the full record, we
find reason to analyze this matter outside the narrow constraints of these
two questions. We address in the next section of this Order.an additional
point of decision that we find deteriminative.

(Final Order,  17).

The UTC determined "that [it] should consider public need for the proposed at-grade
railroad crossing in the broader context of the several purposes dis¢ussed in the JUB
transportation study, rather than with the narrower focus that the parties, and consequently the
Initial Order, place on public safety.” (Final Order, § 22).

;I_'he UTC then proceeded to consider “economic development interests;” “deference to

local government,” and “the broader public policy environment.” (See Final Order, Yy 17, 22,

25,28, 33, and 39).

In a petition under RCW 81.53.261, “[i]f the commission shall determin¢ from the
evidence that public safety does not require the installation of the signal, other wamning device
or change in the existing warning device specified in the petition, it shall make determinations

to that effect and enter an order denying said petition in toto.” Id.
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“[Ulnlike courts, which are granted the ‘judicial power of the state’ by the

Washington Constitution, CONST. art. IV, § 1, agencies are limited to the powers the

legislature has granted them.” Snohomish County Public Transportation Benefit Area v.

Public Employment Relations Corminissign, et al., 173 Wn. App. ‘504, 518, 294 P.3d 803

(2013) (citing Local 2916, IAFF v. PERC, 128 Wn.2d 375, 379, 907 P.2d 1204 (1995)).

“[Aln administrative agency ... has no more authority than is granted to it by the
Legislature. Determining the extent of that authority is a question of law[.]” Local 2916 at 379
(internal citations omitted).

Since RCW 81.53.261 does not provide statutory authority for the UTC to consider
criteria other than public safety, such as “economic development ‘interests,” “deféerence to
local government,” and “the broader public policy environment,” the UTC’s Final Order is
ultra vires, and should be reversed. RCW 34.05.570(3)(b).

E.  The UTC’s Final Order Eliminates TCRY’s Property Rights in the 1500-

Foot_Passing Track, Yet No Condemnation Proceeding’ Has" Begn Initiated.
The Final Order Should Be Reversed Pursuant to RCW 34.05.570(3)(a). as it

Effects an Inverse Condemnation Taking of TCRY’s Property Rigl_n_tg

The plan dpproved by the UTC will remove a 1900-foot passing track. (See Final
Order, p. 6, Figure 2). TCRY uses this passing track for switching and railcar storage;
removal of the track will interfere with TCRY’s operations. (See Final Order, § 10). TCRY

has a leasehold interest in thé passing track, pursuant to a written lease with the Port of

Benton.
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Article 1, sec. 16 of the Washington Constitution provides that "[h]o private property
shall be taken or damaged for public or private use without just compensation having been
first made[.]"

RCW 81.53.180(2) provides:

In cases where it is necessary to take, damage, or injuriously affect
private lands, property, or property rights to permit the opening of a new
highway or highway crossing across a railroad, the right to take, damage,
or injuriously affect such lands, property, or property rights shall be
acquired by the-municipality or county petitioning for such new crossirig
by a condemnation proct:ed_ing brought in the name of such miunicipality
or county as provided by law for the exercise of the power of eminent
" domain by such municipality of county. . . .
Inveise condemnation is “(1) a taking or damaging (2) of private property (3) for

public use (4) without just compensation being paid (5) by a governmental entity that has not

instituted formal [condemnation] proceedings.” Fitzpatrick v. Okanogan County, 169 Wn.2d

598, 605-06, 238 P.3d 1129 (2010).

Here, the UTC has approved a Final Order which will permit the Cities to eliminate
the 1900-foot passing track, and therefore to take TCRY's property rights in the same. The
Cities have not initiated a condemnation proceeding to take TCRY’s propérty rights.

As the UTC lacks authority to eliminate property rights, particularly in the absence of
an eminent domain proceeding, the Final Order is ultra vires, and should be reversed pursuant
to RCW 34.05.570(3)(a), as the Final Order constitutes an inverse condemnation taking of

TCRY’s property rights in the passing track.
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1 CONCLUSION

2 For the foregoing reasons, TCRY requests that the Court grant its petition, and reverse
3 the Final Order of the UTC. Moreover, TCRY requests fees and expenses, including
: reasonable attorney fees, pursuant to RCW 4.84,350.

6 Respectfully submitted this 23rd day of July, 2014,

7

Wﬂuam J. sﬁoeder WSBA No. 07942

9 (Gregory C. Hesler, WSBA No. 34217

{0 William C. Schroeder, WSBA No. 41986
Attormeys for Tri-City Railroad Company, LLC
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IN THE SUPERIOR COURT, STATE OF WASHINGTON
IN AND FOR THE COUNTY OF BENTON

TRI-CITY RAILROAD COMPANY, LLC, a g
Washington corporation

No. 14-2-01894-8

Petitioner,

V8.

STATE OF WASHINGTON, UTILITIES AND
TRANSPORTATION COMMISSION HOLLY HARRIS

§
)
; GR 17 DECLARATION OF
)
)
Respondent. %

I, Holly Harris, hereby declare under penalty of perjury pursuant to the laws of
the State of Washington as follows:

1. I am a citizen of the United States, a resident of the State of Washington,
over the age of 18 years, not a party to or interested in the above captioned action and
am competent to be a witness herein.

2. The foregoing document with signature for William J. Schroeder, which

consists of three (3) pages, including these Declaration pages, are a complete -and

GR 17 DECLARATION OF HOLLY PAINE HAMBLEN LLP
HARRIS -1 717 WEST SPRAGUE AVENUE, SUITE 1200
SPOKANE, WASHINGTON 99201-3505 PHONE (509 455-

0-000
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legible image I have examined personally and they were received by me via facsimile
at 1333 Columbia Park Trail, Ste. 250, Richland, Washington, 99352, phone number
509-783-7105, fax number 509-783-7145.

[ CERTIFY UNDER PENALTY OF PERJURY OF THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE
TO THE BEST OF MY KNOWLEDGE AND ABILITY.

SIGNED at Richland, Washington this 23rd day of July, 2014.

1307376

GR 17 DECLARATION OF HOLLY PAINE HAMBLEN LLP
HARRIS -2 717 WEST SPRAGUE AVENUE, SUITE 1200
SPOKANE, WASHINGTON 99201-3505 PHONE (SN 455
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[Service date May 29, 2014]

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

CITY OF KENNEWICK, ) DOCKET TR-130499
)
Petitioner, )
- ) ORDER.03
V. )
)
PORT OF BENTON, TRI-CITY & ) FINAL ORDER GRANTING
OLYMPIA RAILROAD COMPANY, ) PETITION FOR ADMINISTRATIVE
BNSF RAILWAY COMPANY, AND ) REVIEW
UNION PACIJFIC RAILROAD, )
)
Respondents. )
................................ )
BACKGROUND

On April 8, 2013, the City of Kefnewick filed with the Washington Utilities and
Transportation Commission (Commission) a petition to construct a highway-rail
grade crossing at Center Parkway, Kennewick, Washington and remove-an

existing railroad siding. On May 31, 2013, the City of Richland petitionéd to

ifitervene in support of the petition.

Three railroad companiés move frains on the subject track, which is owned by the
Port of Benton. Burlington Northern Santa Fe Railway Company (BNSF) and
Union Pacific Railroad Company (UPRR) filed waivers of héatirig stating their
agréeement to the proposed crossing. The third railroad company that operates on
these tracks, Tri-City & Olympia Railroad (TCRY), answered Kennewick’s
petition and requested a hedaring. TCRY opposes the petition.

Comimission Staff filed a memo on May 5, 2013, recommending that the
Conimission set this matter for hearing. The Commission conducted a prehearing
conference on June 4,2013, and on June 7, 2013, entercd Order 01-Prehearing
Conference Order; Notice of Hearing. Order 01 set a procedural schiedule
allowing three rounds of pre-filed testimony. The cities of Kennewick and
Richland (collectively “Cities™) filed direct testimony and exhibits on September

0-000000025:
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3, 2013. Staff filed responsive testimony supporting the petition.on October 1,

2013. TCRY filed opposing testimony on October 2, 2013. Finally, the Cities
and TCRY filed rebuttal testimony and exhibits.on October 23, 2013.

The Commission conducted evidentia;ry,hearings on November 19-20, 2013, and a
public comment hearing on November 20, 2013, in Richland, Washington before
Administrative Law Judge Adam Torem. Judge Torem performed a site visit and
toured the area on November 21, 2013. The parties simultaneously filed written
post-hearing briefs on December 20, 2013.

The Commission entered its Initial Order on February 25, 2014, denying
Kennewick’s petition. Kennewick and Richland filed a joint Petition for
Adrinistrative Review on March 18, 2014. The Cities ask for oral argument,
which we find unnecessary to resolve their Petition for Administrative Review.
Denying the Cities’ request for oral argument causes them 1o prejudice.

TCRY: filed an answer on March 27, 2014, opposing the joint petition. Staff also
filed an answer on March 27, 2014, reiterating its support for the Cities’ petition
for authority to construct the subject rail crossing, but addressing the Cities’
alternative arguments about the impact of the Growth Management Act (GMA)
and thé application of chapter 81.53 RCW to code Cities. Staff disagrees with the
city on the application of both the GMA and RCW 35A,11.020 toits petition.

On April 1, 2014, Kennewick and Richland filed a “Reply in Support of
Comission Review.” "TCRY filed a motion to strike the reply on April 3, 2014,
arguinig it failed to satisfy the requirements for such a pleading under WAC 480-
07-825(a) and is procedurally deficient because the Cities did not seek leave to
file a reply as required under WAC 480-07-825(5)(b). On April 4, 2014, the
Cities filed a response to TCRY’s motion to strike. The Commission grants
TCRY’s motion and will not consider the Cities’ reply.’

! Contrary to what the Cities argue in their résponse to TCRY s motion, the Commission’s
procedural rules are not mere technicalities. Those who elect to practice before the Commission
are expected to be familiar with and adhere to its procedural rules. Notonly did the Cities fail to
seek leave to file a reply, the reply itself does not meet the substantive requirements for such a
pleading. It does naot citelnew matters raised by TCRY s answér and state why those matters
were not reasonably anticipated or explain satisfactorily why a reply is necessary, all.as required
by the Commission’s rule governing replies.
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APPEARANCES. P. Stephen DiJulio and Jeremy Eckert, Foster Pepper PLLC,
Seattle, represent the Cities. Paul J. Petit, Richland, represents respondent TCRY.
Steven W.'Smith, Assistant Attorney General, Olymipia, represents the
Commission’s regulatory staff (Commission Staff or Staff).?

DISCUSSION

L Description of Proposed At-Grade Railroad Crossing

The proposed crossing would b built at the intersection of an extension of Center
Parkway in the City of Kennewick, and two tracks owned by the Port of Benton.
The location and configuration of the proposed site are illustrated in Figure 1.

_FIGIRE1
~ PROJECT LOCATION MAP
g 4 =

? In formal proceedings, such as this, the Commissjon’s regulatory staff participates like any other
party, while the Conmissioners make the decision. To assure faimess, the Commissioners, the
presiding administrative law judge, and the Comimissioners! policy and accounting advisors do
not discuss the merits of this proceeding with the regulatory staff, or any other party, without
giving notice and opportunity for all parties to participate. See RCW 34.05.455.

4
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II.

The Center Parkway extension would be from an existing roundabout in
Kennewick, where the parkway intersects Gage Boulevard, continuing north to
Taptedl Drive, a oné-milé stretch of road connecting North Steptoe Street to the
west, with Columbia Center Boulevard to the east, in Richland. There is a “T™
intersection at both ends of this short roadway. There is an at-grade crossing on
North Steptoe Street and a grade-separated crossing at Columbia Center
Boulevard.

Tri-City and Olympia Railroad, BNSF Railway, and Union Pacific Railroad all
operate trains over the so~called Hanford Reservation tracks at this location. Tri-
City and Olympia Railroad uses a short, paralle] spur at Richland Junction for
switcliing and storage of rail cars, and opposes the Cities’ petition, arguing the
crossing would interfere-with its operations. Both tracks are owned by the Benton
County Port Authority: BNSF and UPRR have moved their switching operations
since the Commission denied an éarlier petition to open a crossing in this location
and do not oppose the Cities’ current petition.?

Review of Initial Order
g
The Initial Order analyzes Kennewick’s petition using the framework in a 2011

Commission initial order approving another petition for an at-grade crossing in

Benton County:

The Cormission, in practice, addresses two principal questions when
considering whether to authorize construction of an at«‘g'rade Crossing,
which, by its nature, poses risks for motorists and pedestrians not
present at grade-separated crossings:

a) Whether a grade-separated crossing is practicable
considéring cost and énginééring requirements and
constraints.

* When the Cities petitioned to open a crossing at this same location in 2007, Tri-City and

Olympia Railroad, BNSF and UPRR opposed the two petitions, which were consolidated for

hearing. Staff also opposed the-earlier petitions. At that time, there were four tracks and all three
railroad companies conducted switching operations in the vicinity of the Richland Junction. The

Commission denied thepetitions in a single order. See City of Kerinewick v. Union Pacific

Railroad, Dockeét TR-040664,0rdér 06 and Docket TR-050967, Order 02, Initial Order Denying
Petition[s] (January 26, 2007). The Initial Order in these deckets became final by operation of

law on February 15, 2007,
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b} Whether there is a demonstrated public need for the

crossing that outweighs the hazards inherent in an at-

grade conifiguration.*
We agree that weé should evaluate the petition t0 determine whether a
grade-separated crossing is practicable and whéther a demionstrated public
need for the crossing outweighs the hazards of an at-grade crossing. We
agree with most of the Initial Order’s findings and conclusions on these
questions, but we conclude that a broader public need than the public
safety concerns the parties advocate supports the petition.

A. Gradé Separation and Inherent Risk

No one contests on teview the Initial Order’s finding that it is physically and
financially impractical to build a grade-separated crossing'in this instance:

The amount and character of travel on the railroad and on Center
Parkway do'not justify grade separation. Further, there is no evidence
in the record disputing the engineering infeasibility of constructing a
grade-séparated crossing at Center Parkway. Finally, thereis no
sérious dispute in the record that a grade-separated crossing would be
tremendously more expensive than the proposed at-grade crossing,
Therefore, considering engineering requiréments and cost constraints,
the Commission determines that a grade-separated crossing is not
practicable at Center Parkway.” '

The Cities, however, propose to build an at-grade crossing desigried to mitigate
the inherent dangers to vehicles.and pedestrians by using active warning devices
and taking other measures, Specifically, the Cities propose to install advanced
signage, flashing lights, an audible bell, automatic gates, and a raised median strip

* Benton County v. BNSF Railway Company, Docket TR-100572, Order 06 - Initial Order
Granting Benton County’s Petition for an At-Grade Railroad Crossing, Subject to Conditions,
29 (Feb. 15, 2011) (citing: fn re Town of Tonasket v. Burlington Northern Railroad Company,
Docket TR-921371 (December 1993) and Burlington Northern Rdilfoad Company v. City.of
Ferndale, Docket TR-940330 (March 1995). This Initial Order became final by operation of law
on Mdrch 8, 201 1.

* Initial Order 9§ 50.
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designed to prevent drivers from going around lowered gites, as illustrated below
in Figure 2.6

~ FIGURE2
AT-GRADE CROSSING CONFIGURATION
NS T

| ; R
Fd e BRI S R T

Taken together, these measures significantly reduce the risks to motorists who
might, in the absénce of these measures make inopportune efforts to cross the
tracks when trains are present.” Even imprudent drivers will be effectively barred
from crossing the tracks when the gates are closed next to concrete barrier
medians. These same measures reduce the risk to pedestrian anid bicyelist traffic

8 This illustration shows the removal of the 1900 foot siding track. However, in the face of T#i-
City and Olympia Railroad’s opposition, Staff’s analysis of the site and consideration of its
proposed salety features assumes that the second frack remains in operdtion. Ms. Huftal testifies:

The active warning devices conisisting of advanced pavement markings and
warning signs, gates and lights, and a traffic island that will act as a median
separator, provide an adequate level of safety at the proposed crossing, In
addition, the train and vehicle speeds and the volume of train and vehicle traffic
at the site of the proposed crossing are fairly low, making the possibility of an
accident less likely than crossings with higher speeds or increased traffic.

Exh. No. KH-1T at.23:15-20.

" Mr. Jeffers, aprofessional engineer, calculated the predicted accident rate to be 0.145 per yéar
or | accident pér 6.9 years. Exh. No, KMJ-1T at 7:11-20. The USDOT Accident Prediction
Formula standard for requiring a grade-separated crossing is 0.5 accident per year. Exh. No. KH-
ITat11:18-20.
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by alerting prudent travelers when it is unsafe for them to cross the tracks and
making it more difficult for them to pass.®

B. Public Safety Need

The Initidl Order determines that the Cities failed to carry their burden to show a
“public need” for the crossing that outweighs the hazards inherent in the at-grade
configuration that are present despite the relatively low-level risk of an-accident.
To establish publi¢ need petitioners must provide evidence of public benefits, such
as improvements to public safety or improved economic development
opportunities,g

Petitioners challenge this conclusion, focusing almost exclusively on asserted
public safety benefits, largely in the form of improved response times from two
local fire stations to the point where the planned Center Parkway extension would

~ intersect Tapteal Drive. In other words, the Cities® principal claim of improveéd
public safety is that émergency responders could get to a single-point on a one-
mile long, two-lane collector roadway with a “T” intersection at both ends more
quickly than they can today. In addition, there is some evidence that completion
of this project would rediicé traffic on other roadways in the vicinity, relieving
congestion and potentially reducing accidents. The Initial Order analyzes the
evidence on this issuein detail that does not bear repeating here. It is sufficiént
forus'to obsefve that we agréee with the analysis, the findings, and the conclusion
reached in the Initial Order-that the'benefits to public safety alleged by the Cities
are too slight on their own to support the petition, even though the-inhetent fisks
are mitigated to a largé extent by the projéct design.

If the feasibility of grade separation and public safety as a component of public
need were our only concerns, we wou_id end our discussion here and sustain the
Initial Order. However, having studied the full record, we find reason to ahaljzz'e
this matter outside the narrow constraints of these two questions: We address in
the next section of this Order an additional point of decision that we find
determinative:

* The planned road extension includes sidewalks and bike paths on both sides so'it is clear some
such traffic is expected. However, there is some evidence that pedestrian and bicycle traffic is
expected to be light, and no evidence to the contrary. See Exh. No. KH-1T at 24:1.7.

? See Benton County v. BNSF Raihway Company, Docket TR-100572, Order 06, Initial Order
Granting Benton County’s Petition for an At-Grade Railroad Crossing, Sutqect to Conditions §y

133-37 (Feb. 15, 2011).
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C. Broader Public Need

The Cities argue that staté-agencieés are mandated t0 comply with local land use
plans-adopted under the Growth Management Act (GMA)."™ They contend that
their regional comprehensive planning process “mandates™ the Center Parkway
crossing in order for them to achieve their stated levels of service for emergency
response times and traffic flow at signalized intersections.'' According to the
Cities, the GMA prohibits the Commission from evaluating public need,
alternatives for opening a proposed railroad crossing, or even whether the
proposed crossing will function in the matter claimed by the Cities. As-the Initial
Order observes:

Taken to its logical end poiit, the Cities’ argument would require the
Commission to approve any at-grade crossing: planned for in a'local
jurisdiction’s comprehensive planning process.’

The Initial Order rejects the Cities’ legal argument that the GMA somehow
controls our determination of their petition under RCW 81.53for authority to
construct the subject railroad crossing.

We agree with the Initial Order’s determination that the GMA does not relieve the
Commission from its statutory obligation to regulate pub_lic safety at'rail
crossings, including the one proposed here. The two statutes do nét conflict with
each othér and the integrity of'both statutes within the overall statutory scheme:is
preserved by reading the GMA together and in harmony with RCW 81.53."> The
Initial Order ends its discussion of this issue withotit considering how this

M petitioners® Post- -Hearing Brief at 7-12. The Cities cite specifically to RCW 36.70A.103’s
mandate that “[s]tate agencies shall comply with the local comprehensive plans and development

regulations and amendments theretg adopted pursuant to this chapter.,™ fd. at 8, n. 29.

' petitioners’ Post-Hearing Brief, at 9-11.

' Initial Order. ] 42.

N Philippides v. Bernard, 141 Wn.2d 376, 385, 88 P.2d 939 (2004), citing State v. Wright, 84
Wn.2d 645, 650, 529 P.2d 453 (1974) (“In dscertaining legislative purpose, statutes which stand
in part materia are to be read together as constituting a unificd whele, to the end that a
harmonious, total statutory scheme evolves which maintains the integrity of the respective
statutes.").
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harmony should be achieved in the context of the facts presented in this case. We
find it necessary to undertake this analysis on review.'

The proposed éxtension of Ceinter Parkway has been part of Richland’s and
Kennewick’s transportation planning for some time."? As summarized in the
introduction to the Center Parkway Extension and Railroad Crossing Traffic Study
completed for the city in March 2013 by JUB Engineérs, Inc.:

For several years the City of Richland has pursued the extension of
Center Parkway to connect Gage Boulevard on the south to Tapteal
Drive on the north. This effort has been challenging because of existing
railroad lines that operate parallel to and in between Gage Boulevard
and Tapteal Drive. There aré multiple purposes fot connecting Center
Parkway which include:

« Complete a grid hetwork of functionally classified
roadways.

» Provide relief to congested arterial facilities.

« Provide improved acéess to cormuriercial areas and
developable land..

* Improve emergency response imes. 16

Following d detailed narrative, supported by appendices, the JUB Engineers, Inc.

report summarizes the study’s key findings, elaborating on the points-above:

This Traffic St’u'dy has been performed to describe the efforts put forth
by the City of Richland and the City of Keénnewick to conipléte a

" In considering petitions for administrative review, the Commission conducts de novo review of
the issues decided in an ifiitial order. See RCW 34.05.464(4) ( “The reviewing officer shall
exercise all the decision-making pdwer that the reviewing officer would have had to decide and
enter the final order had the reviewing officer presided over the hearing™).

8 The Center Parkway extension project has been included in the Cities’ comprehensive planning
process since 2006. The proposed at-grade Center Parkway Crossing has been identified as an
essential public facility in (1) the City of Richland Comprehensive Plan, (2) the City of
Kennewick Comprehensive Plan, and (3) the Regional Transportation Plan. The proposed
project has received funding from the State through the Washington State Community Economic
Revitalization Board, the Surface Transportation Program Regional Competitive Fund, arid the.
Transportation Jmprovement Board, Petition for Admin. Rev. at 19:2-9,

' Exh. KJ-5 at page.’] of JUB Traffic Study.
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roadway network that includes the extension of Center Parkway in
order to accommodate growth in the region. Four primary objectives
have been discussed that document the needs and benefits of extending
Center Parkway between Gage Boulevard and Tapteal Drive that
include:

» Complete a grid network of functionally classified
roadways -The completion of Center Parkway north of
Gage Boulevard is.merely one step of many to
complete both a functionally classified network and a
north-south component of a grid system to provide safe
efficient movement of traffic into this‘area of the
region,

» Provide relief to ¢ongested arterial facilities ~Center
Parkway has been planned to provide religf'to both
Columbia Center Boulevard as well as Steptoe Street,
consistent with the philosophy of providing collector
roadways parallel and in between arterial roadways.

* Provide improved access to commercial areas and
developable land - nearly 60 developable acres of
commercial land between the railroad and SR 240
which has desirable visibility will have improved
access and will gain the synergy that coinmercial areas
often seek. '

» Improve emergency response times - a significant area
will havé-improved emergency response times, some
with nearly a 30% reduction."’

Economic Development

We determine that the Commission should consider public need for the proposed
at-grade railroad crossing in the-broader context of the several purposes discussed
in the JUB transportation study, rather than with the narrower focus that the
parties, and consequently the Initial Order, place on public safety. 1t is
particiilarly important to give weight to the economic development interests
considering that the Center Parkway extension would conveniently connect
existing, complementary commercial developments in Richland and Kennewick,

" Id. at page 14 of JUB Traffic Study.
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and would promote development of 60 acres of currently vacant comimercial real
estate along Tapteal Drive in Richland, as shown below in Figiire 3.

o FIGURE 3
DEVELOPMENT AND DEVELOPMENT POTENTIAL
R E

The potential for additional development in this area is underscored by a public
comment filed in this proceeding by a landowner, Prestor K. Ramsey I, writing
on behalf of FBA Land Holdings. FBA Land Holdings owns two undeveloped
parcels bordered on the north by Tapteal Drive and on the west by the proposed
Center'Parkway' Extension. These are labeled “Tap I”” and “Tap 11" in Figure 3.
Mr. Ramsey comments that:

The proposed street extension of Center Parkway across railroad tracks
currently leased by TCRY literally would create a new bridge between
two highly interdependent-communities in terms of transportation,
gconomics, land use as well as the traffic patterns and habits of the

0-000000035
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approximate 25,000 people who live, work and otherwise travel
through this area daily.'®

Similarly, another public comment filed by Brian Malley, Executive Director of
the Benton-Franklin Council of Governments, the Metropolitan Planning
Organization for the Tri-City metropolitan area, emphasizes community
expectations with respect to the Qroposed Center Parkway extension;

In addition to easing congestion, this proposed link provides
connectivity to two adjacent retail areas that are separated only by the
tracks that divide them. The Tri-City area has, and continues to, grow at
impressive rates, Planning arid encouraging alternate modes, such as
bike/ [pedestrian]/ transit will be a crucial step toward alleviating future
congeétion. At this time, there simply is no option between these two
retail areas that does not require the use of a car to negotiate the
roadways-to travel between. Additionally, a connection in this location
may well contribute to the tax base, as Tapteal aréa businesses have
suffered through marginal access for years, with no reasonable link to
the adjacent retail areas to the south.'”

.Deference to Local Governnient

In addition to economic benefits, the Commission as a matter of policy should
give.some deference to the Cities’ transportation and land use planning goals, as
these are fnatters of local concern and within the jurisdictional authority of the
Cities. Indeed, it is worth considering thatif'the City of Richland was the
petitioner for this project, instead of Kennewick, it would be exenipt fromi the
Commission’s jurisdiction.” RCW 81.53.240 exempts first-class cities from the

% Public Comment Exhibit (Written comment submitted December 9, 2013).
" Public Comment Exhibit (Written comment submitted November 20, 2013).
2 The Cities note in their petition for administrative review that:

The Petitioners do not waive any jurisdictional argument regarding the Cities'
exemption from this petition process. RCW 8§1,53.240 exempts first-class cities
from the at-grade crossing petition process. The City of Ricliland is a first-class
city, and the City of Kemnmewick is a code city. State.law provides that code cities
have the'same authority as first-class cities. RCW 35A.11.020: "The legislative
body of each code city shall have all powers possible for a city or town to have
under the Constitution of the state, and not specifically denied to code citics by

law." Nevertheless; the Petitioners believe UTC review and approval worthwhile.
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at-grade cr_ossing"petiti_on.process. The City of Richland is a first-class city.2l
This exéinption has beén present in the law in one form or another since 1909. It
is reasonable to infér its passage into law was largely a reflection of the state
Constitution giving deference to local jurisdictions on matters that are deemed
best left to local control:? Planning &nd designing intra-urban transportation
networks that will best serve the public’s needs in the jurisdictional boundaries of
the state’s larger Cities fall squarely into this category.” Although Kennewick is
not legally exenipt froth our jurisdiction, it is consistent with législative policies
implementing Constitutional home rule that the Commission give significant
weight to the evidence concerning the Cities’ perspective that the Center Parkway
extension 1§ important to tfansportation planning and economic development in
both jurisdictions.

There is additional public.comment in the record of this proceeding from various
community leaders that focuses on these points and illustrates the local

Petition for. Administrative Review at 8, footnote 30.

Staff argues that because RCW 81.53,240 is a limitation on Cominission jurisdiction, not a grant
of a‘uthofity to first-class cities, RCW 35A.11.020 does not apply. We see no need to resolve this
legal argument in this case. We consider the underlying purpose of the exemption as part of the
policy context in which the Commission should evaluate the evidence.

incorporation of cities and éStablished that cities with pdpilation of 20,000 or more could frame a
charter for their own government. Wash. Const., Art. XI, Sec. 10. The 1890 lepislature
established a classification scheme and provided that charter cities are “first class cities” with the
broad powers generally associated with “home rule” concepts. Efforts toward greater local self-
government pdwers as the staté has'become more urban led to amendment of the.state
Constitution in 1964, lowering the population threshold for charter cities to 10,000 and to
legislation in 1994 that similarly lowered the population threshold for first class city designation
to 10,000. See Amendment 40, Wash. Const,, Art. X1, Séc. 10 and; RCW 35.01.010. In 1967,
the legislature enacted a new municipal code (Ch. 119, Laws of 9167, Ex. Sess.), effective July I,
1969, that gave cities the option of becoming a “code city” with generally the same powers as
first class citics. See RCW 35A.11.020. Kennewick is such a code city.

* Wash: Const., Art. X1, Sec. 10 (cities and towns with population greatér than 20,000 could
frame a charter for their own government). Amendment 40, in 1964, allowed any city with
10,000 or more inhabifants to frame a charter, subject to the state’s general laws. In this sense,
RCW 81.53.240, is consistent with the general scheme of govemnment in Washington that gives
broad “home rule” powers to first ¢lass cities.

B Richland’s population is greater than 50,000 and that of Kennewick greater than 75,000. The
Tri-cities metropolitan area, including Pasco and surrounding urban and suburban areas is more
than 250,000
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importance of recognizing the broader public policy environment. Carl F. Adrian,
president of the Tri-City Developmeént Council, fof example, comments that:

This at'—g_"rade railroad crossing on Center Parkway 1s a well-planned
necessaty componet of dur region's transportation system. The project
will dramatically improve traffic movement between two important and
growing commercial areas in Richland and Kennewick.

. .. Completion of Center Parkway between Tapteal Drive and Gage
Boulevard is a long-standing element of a carefully developed
trarisportation system plan. That planning has included careful
consideration of the safety implications in the planned road and at-
grade railroad 'cros,sing,24

Comments from the Tri-City Regional Chamber of Commerce and the Port of
Kennewick also support the proposed project on the bases that it is an important
feature in a long-planiied transpartation network that will contribiite to
commercial development while reducing traffic congestion and promoting public
safety in the project vicinity.”

1I1. Conclusion

The Initial Order fairly weighs the evidence and argument presented. in the post-
hearing briefs, and reaches a legally sustainable result. The Cities’ almost '
éxchusive foeus ofi improved response times for first résponders on a. point-to- :
point basis as the principal benefit demonstrating “public need” does not weigh %
persuasively against even the demonstrated low level of “inherent risk” at the ,
proposed crossing. Nor are the Cities” legal arguments that their comprehensive ;
planhing processés under the Growth Management Act mandate Commission ’
approval persuasive. How_q:\_f_er, cqnsidering_evidel_lce frhe_gparties largely ignored |
that shows additional public benefits in the form of enhanced economic ]
development opportunities, and considering the broader public policy context that '
gives a degree of deference to local jurisdictions in the areas of transportation and |
land use p]anning, we determine that the Cities’ petition for administrative review #
' i

2 public Commént Exhibit (Written comuient submitted November 20, 2013).

* Jd. (Tri-City Regional Chamber of Commerce written comment submmitted November 25, 2003;
Port of Kennewick written comument submitted Decenber 6, 2013).
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30

31

32

33

34

35

should be granted and their underlying petition for authority to construct the
proposed at-grade crossing should be approved.

FINDINGS AND CONCLUSIONS

We endorse certain of the findings and conclusions in the Initial Order, and restate
them below. In addition, we modify certain of the Initial Ordeér’s findings and

conclusions to make them consistent with the discussion {n this Order. Finally,

we add new findings and conclusions based on our de novo review of the recoid.

(1) The Washington Utilities-and Transportation Commission is an agency of the
State of Washington, vested by statute with authority to regulate railroad
crossings, and has jurisdiction over the parties and subject matter of this
proceeding.

(2) The City of Kennewick is a governmental entity authorized by law to petition
the Commission pursuant to RCW 81.53.020 for authority to construct an at-
grade railroad crossing where it is not practicablé to construct a grade-
separated crossing and there is a public need for such a crossing that
outweighs its inherent risks.

-(3)'Res judicata does'not bar the Commission from ruling on the Cities’ petition

because it is sufficiently different from the City of Kennewick’s prior petition.

(4) Comprehensive planning under the Growth Management Act.does not relieve
the Cities from complying with RCW 81.53. The Commission, however,
considers the Cities® planning as part of the policy context in which it
evaluates a proposed at-grade rail crossing in the commercial center of the
urban area.

(5) A grade-separated crossing at the proposed project site is not practicable
because of engineering requirements and cost constraints.

(6) The risks of an accident at the proposed crossing are relatively low considering
current and projected train traffic, predicted levels of vehicletraffic, and
engineering plans that include active warning dévices and other safety
measures.
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(7) The Center Parkway extension'may assist the Cities’ emergency responders by
providing an altérnative route fof responding to inéidents in the vicinity of
Columbia Center Mall, when trains are not blocking the intersection.

(8) The Center Parkway extension, including the proposed at-grade railroad
crossing, is a long-planned and important component of the Cities’
transportation system. Thé project will improve traffic movement between two
important and growing commercial areas in Richland and Kennewick, thus
promoting economic development.

(9) The record includes-substantial competent evidence showing sufficient public
need to outweigh the inherent risks presented by the proposed at-grade
crossing.

(10)The Commission should grant the City of Richland’s and City of
Kennewick’s pétition foi authority to construct an at-grade crossing at the
proposed extension of Center Parkway.

ORDER
THE COMMISSION ORDERS:

(1) The Petition for Administrative Review filed by the City of Kennewick and
joined in by the C_i_t_y of Richland is granted.

(2) The Initial Order entered in this proceeding on February 25, 2014, is reversed
to the extent it would deny the City of Kennewick’s petition to construct a
highway-rail grade crossing at Center Parkway, Kennewick, Washington. The
Commission authorizes construction of the proposed crossing.

)
1
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(3) The Commission retains jurisdiction to enforce the terms of this order.
Dated at Olympia, Washington, and effective May 29, 2014.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

DAVID W. DANNER, Chairman

PHILIP B. JONES, Commissioner, !

JEFEREY D. GOLTZ, Commissioner

NOTICE TO PARTIES: This is a Commission Final Order. In addition to.
judicial review, administrative relief may be available through a petition for
reconsideration, filed within 10 days of the service of this order pursuant to
RCW 34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to
RCW 80.04.200 and WAC 480-07-870.
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- BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

CITY OF KENNEWICK, DOCKET TR-130499

Petitioner,
ORDER 02

V.

OLYMPIA RAILROAD COMPANY, PETITION TO OPEN AT-GRADE
BNSF RAILWAY COMPANY, AND RAILROAD CROSSING
UNION PACIFIC RAILROAD,

‘

Respondents.

................................

)
)
)
)
%
PORT OF BENTON, TRI-CITY & ) INITIAL ORDER DENYING
)
)
)
)
)
)

BACKGROUND

On April 8, 2013, the City of Kennewick filed with the Washington Utilities and ;
Transportation Commission (Commission) a petition to construct a highway-rail :
grade crossing at Center Parkway, Kennewick, Washington and remove an existing
tailroad siding. On May 31, 2013, the City of Richland petitioned to'intervene in
support of this petition..

On June4, 2013, the Commission held a prehearing conference in Olympia,
Washington, before. Administrative Law Judge Adam E. Torem. At that time, the
Commission granted intervenor status to the City of Richland and adopted:a
procedural schedule for this docket.

At the prehearing conference, the City of Kennewick indicated compliance with the
State Environmental Policy Act (SEPA) by its 2003 completion ofa SEPA checklist
for the Center Parkway Extension projéct and subsequeni; issuance of a Mitigated
Determination.of NonSignificance (MDNS). On July 26, 2013, the City of
Kennewick updated its previous environmental assessment and prepared an
Addendum to its SEPA checklist. On August 20, 2013, the City of Kennewick
confirmed to the Commission that all SEPA compliance work was complete.

The Commission conducted evidentiary hearings on November 19-20, 2013, and a
public comment hearing on November 20, 2013, in Richland, Washington. Tudge
Torem performed a Site'visit and toured the area on November 21, 2013, The parties
simultaneously filed written post-hearing briefs on Décemiber 20, 2013,
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Representatives." P. Stephen DiJulio and Jeremy Eckert, Foster Pepper PLLC,
Seattle, represent petitioner City of Kennewick and intervenor City of Richland
(Cmes) Paul J. Petit, Richland, represents respondent Tri-City & Olympia Railroad
(TCRY) Steven W. Smith, Assistant Attorney General, Olympm represents the
Commission’s regulatory staff (Commission Staff or Staff).”

EVIDENCE .
A. Center Parkway and Surroundings

Center Parkway is a minor arterial roadway in Kennewick. As currently constructed,
its northbound traffic moves into a roundabout intersection with Gage Boulevard and
cannot proceed further north to Tapteal Drive.’ As part of their comprehensive plans,
the Cities intend to connect Tapteal Drive in Richland with Gage Boulevaid in
Kennewick by extending Center Parkway northward.* In orderto accomplish this,
Cénter Parkway would cross two sets of railroad tracks owned by the Port of Benton.’
Seven years ago, the Commlssmn denied the City of Kennewick’s original petition to
construct this at-grade crossing.® At that time, extending Center Parkway northward
would have required crossing four sets of tracks. However,'in 2011, the City of
Richland completed - negotiations with the Union Pacific Railroad Company (UPRR)
and Burlington Northen Santa Fe Railway Company (BNSF) to relocate their
switching operations from the area, allowing removal of the tvo UPRR spur tracks.”

"' The following parties appeared at the prehearing conference but did not participate in any other
portion of the proceedings: Thomas A. Cowan, Richland, represents respondent I Port of Bentofi.
“Tom Montgomiery and Keisey Endres, Seattle, represent respondent Burlington Northern Santa
Fe Railway Coripany (BNSF). Carolyn Larson, Portland, OR, represents respondent Union
Pacific Railroad Company (UPRR).

? In formal proceedings, such as this, the Commission’s regulatory staff participates like any other
party, while the Cominissioners miake the decision. To assure fairmess, the Commissioners, the
‘préesiding admiinistrative 1aw judge, and the Commissioners’ policy and accounting advisors do
not discuss the merits of this proceeding with the regulatory staff, or any other. party, without
giving notice and opportunity for all parties to participate. See RCW 34.05.455.

* Exh. JP-5-X, at 2-3 (overview maps of area).
* Exh. JP-1T, 2:11-24; see also Exh. JP-2, Exh. JP-3, and Exh. JP-4.
% See Exh. KH-2 (aerial view of suri‘ounding area} and Exh. KH-3 (crossing configuration).

b See Docket TR-040664, City of Kennewick v. Union Pacifi¢ Railroad, Order 06, Initial Order
Denying Petition; Docket TR-050967, City of Kennewick v. Port of Benton and Tri=City &
Olympia Railroad, Order'02, Initial Order Denying Petition (January 26, 2007} (2007 Order).

" Exh. JP-6-X (UPRR) and Exh. JP-7-X (BNSF),
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Commercial and retail properties dominate the area surrounding the proposed
crossing. As shown in Figure 1,* the Columbia Center Mall, a major regional
shopping center, is located 1mmed1ateiy southeast of the proposed crossing, bordered

by Ceritér Parkway (west side), Quinault Street (south side), and Columbia Center

Boulevard (east side). The Mall’s northern boundary abuts Port of Benton and UPRR
railroad tracks that connect at Richland Junction, just east 6f the proposed crossing.

i

o Ly Work

e

Tigure 1. Overview Map of Area (mcludmg old UPRR spur irack, now runovn_d)

North of the proposed crossing, Tapteal Drive provides access to a hotel and various
retajl, commercial and undeveloped properties located in a mile-long pocket of land
below Highway 240. The proposed Center Parkway crossing would provide a more
direct connection from this area to the Columbia Center Mall.’

\
Road access between these two areas now exists where Tapteal Drive intersects:
Columbia Center Boulevard, approximately (.4 miles east of the proposed crossing,

$ Aerial imagery of the area is provided by Exhs. JD-27-X, ID-28-X, 1D-29-X, and JD-30:X,
? See Pelition at 8; see also Exh. RS-1T, 8:20 ~ 9:2 and Exh. JD-1T, 3:6 - 4:20.
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Columbia Center Boulevard has a grade-separated overpass to cross the UPRR
mainline track; however, as this section of the roadway 1s divided, northbound traffic
accessing Tapteal Drive must make a series of right turns to loop up and over the
major arterial roadway (Tapteal Loop). Alternatively, Tapteal Drive meets Steptoe
Street approximately 0.7 miles west 6f the proposed crossing. From there,
southbound motorists currently pass through a regular at-grade crossing t6 connect
with Gage Boulevard, another major arterial roadway that provides eastbound access
to the mall area via the current roundabout intersection with Center Parkway. 10

B. Rail Operations at Richland Junction

TCRY is a rail carrier conducting interstate rail operations through Kennewick and
Richland. TCRY leases the track west.and north of Richland Junction from the Port
of Benton; BNSF and UPRR also operate on this track. Randolph V. Petetson,
Managing Member of TCRY, explained that the second set of tracks immediately
west of Ri¢hland Juniction allows trains to meet and pass when entering or exiting the
area. According to Mr. Peterson, this passing track.is * absolutely essential” because
TCRY makes frequent, if not daily, use of that facility."! When no passing operatlons
are scheduled, TCRY also uses the second track as a siding to store idlé freight cars.'?

Mr. Peterson estimates that TCRY presently operates 10 to 20 freight trains each
week on the mainline track that passes through the Richland Junction. BNSF operates
anothér-10 freight trains each wéek and, on occasion, UPRR operates a “unit train,” a
mile-long freight train consisting of approximately 100 to 120 cars all carrying the
same cargo. No passenger trains operate on this track. M. Peterson. testified that the
combined annual train traffic through the Richland Junction increased from nearly
4,500 railcars in 2012 to over 5,100 railcars in 2013. 13 Mr. Peterson expects further

10 See Txh. JP-5-X, at 2-3. In 2009, the Commission granted the City of Richland’s petition to
realign the Tapteal-Steptoe intersection atop the at-grade crossing to create Washington’s first-
ever roundabout intersection with a rail ling funning through the middle. See Exh. GAN-10-X,

‘Docket TR-090912, City of Kennewick v. Tri-City & Olympia Railroad, Order 01, Order Granting

Petition to Reconstruct the Steptoe Street Highway-Rail Grade Crossing and Modify Active
Warning Dewoes (July 2, 2009). Although the Benton-Franklin Council of Governiiénts 2011-
2032 Regional Transportatlon Plan projected thiis construction to begin in 2012, the City has not
yet initiated any construction wotk. See.Exh. RS-4, at 16 (Steptoe Street Phase 3).

" peterson, TR. 381:5— 383_:15.

"2 The Cities contend TCRY makes only sparing use of the passing track. See Exh. KJ-13-X, at 2.
The Cities argued that several tank car$ present on the siding during the evidentiary hearing had
not been moved for days or even weeks. Peterson, TR. 405:14 — 410:19; see also Exh. RVP-9.X,

¥ Exh. RVP-1T at 3-4; see also Exh. RVP-3-X at 1.3. The Cities estimate curreilt train traffic to
be appreciably lower, between 3.2 to 5.02 trains per weekday, or 2,310 total railcars moved by
TCRY annually. See Exhs. KI-10T-R, KJ-11, dnd KI-12; see also Jéffers, TR. 143:1 — 14623,
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increases in train traffic because of TCRY’s continued growth and new ¢ommercial
dcvelopments in the Horn Rapids Industrial Park that will be served by rail."*

Gary Ballew, the City of Richland’s Economic Development Manager, testified that
the Richland City Council recently approved a series of development agreements to
construct a rail Idop of sufficient size to service unit trains in thie Homn Rapids area."
Mr. Ballew expects this new rail 16op will be operational by summer.2015 and ablé to
process the equivalent of two and a half unit trains per week (approximately one unit
train entering or leaving the facility each day).'® Mr. Ballew also testified that
Richland has entered real estate and development agreements with ConAgra Foods to
build an automated cold storage warehouse in the Horn Rapids area served by a
separate smaller loop track." Mr. Ballew expects an éverage of 30 rail cars each

week will come and go from ConAgra’s facility.'®

All trains traveling to the Horn Rapids area must pass through the Richland Junction
and cross the proposed Center-Parkway extension. !’ Considering the expected
increase train traffic across Richland Junction, TCRY contends that the passing track
will become even rhoré essential and perhaps need to be extended to accommodate
longer trains. 2 Mr. Peterson testified that he opposes the new Center Parkway
crossing because rail operations could regularly reqmre freight trains to block the
crossing, occasionally for lengthy periods of time.”

C. Grade Separation

Grade separation réfers to the method of aligning the juniction of two or more surface
transportation rights-of-way at different heights (grades) to avoid conflicts or
disruption of traffic flows as they cross each other. In the case of highway-rail
junctions, undetpasses, overpasses, or bridges are the most common forms of grade

" Exh. RVP-1T at 5-6; see also Exh. GAN-16-X.

" Richland’s rail loop will be approximately 8400 feet in total length. Ballew, TR. 354:25 -
35722, see'also Exhs. ID-37-X; ID-38-X, ID-39-X, KJ-14-X, and King, TR. 334:1 — 336:15 and
337:21 - 340:16.

' Ballew, TR. 358:2-12, 364:15 — 365:3, 369:21 — 370:6, 375:4 — 376:24; see also Exh. JD-38-X.
' Ballew, TR. 342:23 — 345:15; see also Exhs. ID-9-X, ID-10-X, and JD-11-X.

"® Ballew, TR. 345:16 — 346:17 and 373:6-14.

" Baltew, TR. 346:22 — 347:8; see also Jeffers, TR. 173:10-19.

™ post-Hearing Brief of Respondent Tri-City & Olympia Railroad Co. at 9; see also Jeffers, TR.
154:24 - 159:12.

2! Peterson, TR. 414:23 —418:5.
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separated crossings. The Cities presented evidence contending that grade separation
isnot warranted at the proposed crossing site because of roadway characteristics,
accident prediction models, and cost.

Rick Simion, Devélopment Services Managcr for the City of Richland, testified that
constructing a grade-separated crossing at Center Parkway is not feasible due to
differences in topography on the north and south sides of the rail line.?* Susan
Grabler, a railroad engineer from David Evans and Associates, Inc. (DEA), explained
that roadway geometry at Center Parkway and the close proximity of Columbia
Center Boulevard make grade separation impracticable.” Ms. Grabler pointed out
that a grade-séparation project would require increasing the steepness of the track
approaching the crossing froin the-existing oné percent grade to something greater
than two percent, exceeding the operational capabilities of most trains now using that
track.?* Kevin Jeffers, a DEA associate working with Ms. Grabler, determined that

grade separation would require either replacement of the existing rail bridge over

Columbia Center Boulevard (to the east) or elimination of existing access to the hotel
immediately north of the crossing due to the depth of the undercrossing.*

Ms. Grabler also testified that the expected average daily traffic (ADT) on the Center
Parkway extension would not justify grade separation. The Federal Highway
Administration (FHWA) Railroad-Highway Grade Crossing Handbook establishes a
threshold of 100,000 ADT to require grade separation at an urban crossing.”® The

-Cities estimate that Certer Parkway’s traffic will reach only 7,000 ADT by 2033,

much lower than the FHWA threshold.?” This low traffic volumeé contributes to a.low
predicted accident frequency rate, fiirther reducing Jusnﬁcatmn for grade séparation.
Using an FHWA model; Mr. Jeffers predicted that the crossing’s accident frequéncy
would be 0.145 accidentsper year, or 1 accident every 6.9 yezz&rs,“8 Kathy Hunter,
testifying for Commission Staff, analyzed a similar crossing in Prosser and forecast
an éven lower likelihood of aécidents at the proposed Center Parkway crossing.”

# Exh. RS-1T, 6:17-23.

5 Exh, SKG-1T, 3:13-20; see also Grabler, TR. 205:21 — 206:13.

¥ Exh. SKG-1T, 6:11-23; see also Exh. KI-1T, 9:7-19,

5 Bxh, KJ-1T, 4:12-17.

% Exh. KJ-2, at 11 (see paragraph 6.a.iv).

¥ Exh. SKG-1T, 3:21-25; see also Exh. KI-1T, 6:14-20.

# Exh. KJ-1T, 7:11-20; see also Exh. KI-2 {at 4-8) and Exh. KJ-7 (at 2-3).

¥ Exh. KH-1T, 24:21 — 26:22; see also Fxh. KH-12. Ms. Hunter’s calculation predicts 0.018701
collisions per year, or one accident every 53.5 years.
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Jeff Peters, Transportation and Development Manager for the City of Richland,
testified that constructing the proposed at-grade crossing would cost approximately
$250,000. Mr. Peters estimated that a grade-separated crossing for Center Parkway
would cost between $15 million and.$200 million.® Mr. Jeffers identified four
different design options fora grade-separated crossing within that price range, each
requiring extensive retaining walls due to excavation depths of 20 feet.or more for the
roadway or, alternatively, fill depths under the tracks in equivalent amounts.”'

Commission Staff concurred with the Cities that grade separation is not warranted at
this location.** Noting the low traffic volumes and determining that train crossings
would be infrequent, Ms. Hunter endorsed thé Cities’ proposal to mitigate the dangers
of an at-grade crossing through installation of active warning devicés, to include
advanced signage, flashing lights, audible beli, automatic gatés, and a raised mediar
to prevent drivers from going around the gates. 33 Staff believes these measures
adequately moderate the dangerspresented by the proposed at-grade crossing.*

D. Public Need for Proposed Crossing

The Cities seek to complete a planned network of roadways and address traffic issues
in the area by extending Center Parkway from Tapteal Drive to Gage Boulevard. The
Center Parkway extension project has been included in the Cities’ comprehensive
planning process since 2006. % The project is alsonoted for funding in the Benton-
Franklin Couicil of Goveriiments Regional Transportation Plan.* According to the
Cities, extending Center Parkway to Tapteal Drive and constructing the nécessary at-
grade crossing will. decrease emergency vehicle response tiines, reduce the amount of

‘accidents near the Columbia Center Mall, and improve traffic circulation ifi an
‘imporfant commercial area:’

** Exh, JP-1T, 3:1-8.

' Exh. KJ-1T, 10:3-13; seé also Exhs. KI-6 and KJ-7 and Jeffers, TR. 195:8 — 201:2.
* Exh. KH-IT, 81— 12:9.

3 Exh. KH-1T, 21:15—-24:19; see also Exhs. KH-3 and KH-9.

¥ Exh, KH-1T, 27:1-3.

* Deskins, TR. 58:7-15; séé also Exhs. RS-2, RS-3, GAN-2-X, GAN-3-X, GAN-4-X, GAN-6:X,
GAN-7-X at 2, GAN-13:X, GAN-{4-X, and GAN-15-X.

* See Exhs. RS-4, GAN-8-X, and GAN-9:X. The Executive Summiary of the Regional
Transportation Plan only discusses current congestion on Gage Boulévard in Kennéwick being
relieved in future years by exténsion of the Steptoe Street Corridor. The Plan has no specific
discussion of anticipated benefits from extending Center Parkway. Exh. RS-4 at 6.

7 Exh, JD-IT, 5:1-21; see also Exh. KJ.5.
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1. Emergency Response -Times

The Cities’ pohce and fire departments have each established response time
objectives for amriving at emergency incidénts or high priority calls. In Richland, the
police department has a one-to-five minute average response goal for high priority
calls.*® Similarly, Richland’s Fire & Emergency Services first responders seek to
amve atincidents within five minutes or less from time of dispatch, 90 percent of the
time.* Kennewick’s fire response goal is five minutes and the emergency medical
résponse goal is four minutes, each for 90 percent of events.*

The Cities’ emergency response providers support each other and respond to each
other’s calls for help.* The Cities and three local fire distiicts signed a Master
Interlocal Partnership and Collaboration Agreement in 2010 that includes an
“automatic aid agreement” for prioritizing and sequencing certain aid calls.** The
Citiés® emergency service providers all agree that extending Center Parkway from
Gage Boulevard to Tapteal Drive will improve emergency response times in the area.

However, none of these witnesses testified that any of the Cities’ emergency services

providers were not routinely meeting their response time objectives.

Richland Chief of Police Chris Skinner explained that police response times are
sometimes difficult to evaluate because officers are often already deployed in the
community and can be responding from varied distarices. # Chief Skinner testified

that extending Center Parkway would provide better acéess for his officers, providing
‘them a potentially faster alternative route to choose from when respondmg to.
emergency caIIs.‘” Kennewick Chief of Police Kenneth Hohenberg testified
similarty.*® Neither police chief conducted or consulted specific studies to support

their claims of faster response times if the proposed crossing was opened.*

¥ Exh. RS-1T, 5:11-12; see also Exh. GAN-4-X.

¥ Exh, RS-IT, 5:5-11; see also Exh. GAN-3-X.

* Exh. GAN-6-X at 2.

! Exh. CS-1T, 3:12-14 and KMH-1T, 2:10-135; see also Skinner, TR. 93:19 — 94:5.

* Exh. NH-1T, 2:13-25, and Exh. RGB-1T, 2:18—3:15. See also Baynes, TR. 109:4 — 110:15.
5 Skinner, TR. 87:20 — 88:17.

“ Exh. CS-1T, 4:1-6.; s¢e also TR. Skinher, 95:4-3.

% Exh. KMH-1T, 3:1-21.

4 Skinner, TR. 95:4-14; Hohenberg, TR. 138:11-25.
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Kennewick Fire Chief Neil Hines testified that the best emergency response routes for
fire and medical units are on “straight arterial-type roadways providing the most
direct route with the least amount of traffic, traffic control systems, intersections, and
turns to negotiate.’ 7 Without a direct connection between Gage Boulevard and
Tapteal Drive, Ken'neWick emergency responders must travel north of the Mall via
Columbia Center Boulevard or Steptoe Street, routes that are less direct, occasionally
burdened with heavy traffic, and with multiple intersections and numerous turns to
negotiate. According to Chief Hines, improving response fimes by even a few
seconds could significantly impact the outcome for a patient in a critical event.’
Richland Fire & Emergency Services Director Richard Baynes testified that the
Center Parkway extension would provide a viable north-south route for fire and
medical units if the primary routes on Steptoe Street or Cohimbia Center Boulevard
were obstructed, growing in value as the Taptcal area coritinues its development.*

In support of their petition, the Cities submiited a traffic study completed by JUB
Engineers, Inc. (JUB Study).” Using the hotel on Tapteal Drive and Center Parkway
as an example, the JUB Study claimed that extending Center Parkway northward
would reduce the fespofise distance from the City of Kennewick’s fire station to this

‘point by one-third of a mile and reduce the response time from 2 minutes, 48 seconds,

down to only 2 minutes. Coming from the Richland Fire Station, the JUB Study
found that the response distance would be reduced by almost two-thirds of a mile and
reduce response time from 5 minutes, 42 seconds, down to 4 minutes, 18 seconds.”’
Chief Baynes reviewed the response times in the JUB Study against his Department’s

-records and cal¢ulated that “thefe’s aboiit a minute differehce between accessing

152

Tapteal via the proposed crossing versus the traditichal routés.

Gary Norris; a traffic engineer hjred by TCRY, questioned whether the JUB Study
should be retied upon to demonstrate a public need for extending Center Parkway and

.openihg an at-grade crossing. Mr. Norris pointed out that the above-noted 2 minute,

7 Exh. NH-1T, 3:15-18.

* 1d at 3:18-24.

* Exh. RGB-1T, 4:12-22.

3% Exh. KJ-5; see also Petition,

SUExh. KJ-5, at 9; Exh. IP-5-X, at 1. Exh. KJ-5 provides a vicinity-map showing the locations of
both fire stations on page 7. Chief Hines stated his agreement with the JU/B Study’s response
times. See Exh. NH-1T, 3:15.

3 Baynes, TR: 105:16-18; seealso Baynes, TR. 107:13-15 and Exh. GAN-18-X. However, Chief
Baynes noted that the 2:48 response time could not include the firefighters” turnout time, as it
would only be possible under optimum driving conditions (averaging 28 miles per hour) and
probably could not be replicated during heavier daytime traffic. Baynes, TR. 123:4 — 124:13.

!
l
|
|
?
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48 second response time to the hotel already meets the Cities’ goal for response times
by a wide margin. Further, Mr. Norris contends that the JUB Study fails to consider
that existing or increased future train traffic may make the new roadway unavailable
for reliablé emérgency fésponse.>

Acknowledging the possibility of a train blocking the Center Parkway crossing, Chief

Baynes explained “the more routes into areas we have, the better” number of
Aynes exp j 3

alternatives there are for working around such problems.*® Even so, Chief Baynes
conceded that a-unit train could block traffic at both the existing Steptoe Street
crossing and thé proposed Center Parkway crossing for lengthy periods of time,
delaying emergency response times even longer if a firé or medical unit committed to
a particular crossing before knowing the train’s direction of travel **

Mr. Norris presented an alternate response route from the Richland Fire Station to the
hotel that avoided the potentially congested intersection of Steptoe Street and Gage
Boulevard and would not réquire crossing a rail line at-grade. Mr. Norris contended
that his alternate route over existing streets would take.less than four minutes and
perhaps be advantageous because it avoided potential delays from traffic and trains.*®

Mr. Norris asserted that the JUB Study does not document an existing lack of
reasonable alternate access for public emergency services.”” Mr. Simon, Richland’s
Development Services Manager, conceded that he did not know if there were any
areas in the City of Richland whefe meeting emergency responsé objectives would be
improved by construction of the proposed Center Parkway ciossing,*®

2. Accident Reduction

The Cities also ¢ontend that-opening the Center Parkway crossing would reduce
traffic on Columbia Center Boulévard and therefore the number-of accidents on that
route and also remove the temptation for drivers to use the Mall’s ting road 4s a
through-route, endangering pedestrians.” Mr. Deskins likened the new Center

% Bxh. GAN-1T, 5:1 - 6:17.
** Baynes, TR. 108:9 — 109:3 and 119:9-11.
55 Baynes, TR. 114:1 —120:12; see also TR. 130:3 — 132:1.

38 Norris, TR. 308:? —309:19; see also Exh. GAN-19-X, Mr. Norris calculated response speed to
be approximately 28 miles per hour, the same as that relied upon in the Cities® JUB Study.
Nomis, TR. 310:8 - 312:16.

5" Exh. GAN-IT, 5:1-16.
¥ Simon, TR. 60:13 - 61:5.
% Exh. JD-1T, 4:1-20 and Exh. ID-2TR, 2:23 — 3:4; sec also Exh. SM-1TR, 6:9-12.
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Parkway crossing'to “connecting the parking lots between two popular. businesses so
that drivers don’t have to enter the busier city street to travel between the tw, 80

Mr. Deskins provided an exhibit listing 12 years of crash data for two Columbia
Center Boulevard-intersections: Quinault Avenue.and-Canal Drive.”! Going back to

2001, the intersection reports show 154 total crashes at. Quinaiilt Avenue and 165 total

cr_ashés at Canal Drive:® According to Mr. Deskins, openiag the Centet Parkway
crossing on the other side of the Mall would reduce traffic at these intersections and
“should ultimately reduce crashes” at these locations.” Spencer Montgomery, a
transportation specialist with JUB Engineers, explained that JUB did not perform a
study to support this conclusion because “if you reduce the traffic volume on a road,
and it has a certain accident fate, then you will reduce thé mimber of accidents.”®

3. Mitigation of Traffic Congestion

In compliance with the Growth Management Act (GMA), the Transportation Element
of Richland’s Comprehensive Plan adopts standards and threshold levels of service
(LOS) for the City’s interséctions. The LOS scale goes from A to F, measuring the
length of delay a vehicle will experience at a signalized intersection. Richland’s
threshold LOS for acceptable delay is LOS D, a delay of 35-55 seconds; any
intersection rated worse (E or F) is considered deficient.®®

The Cities presented évidence that Columbia Center Boulevard is one of the busiest

,roadways m the regmn and that Steptoe Street coiild occasionally bé congested at

peak:hours Further, the roadways around Columbia.Center Mall can become

extremely congested during the holiday shopping season inn late November and early

December.”’ According to the JUB Study, extending Center Parkway to Tapteal
Drive will relieve some of'this traffic congestion, but the study provides no further

explanation of how the proposed crossing will achieve this result.®

% Exh, JD-1T, 4:5-7.

8! Exh.. JD-3.

82 Id. at 7 and [4.

% Exh. JD-2TR, 3:8-14.

# Montgomery, TR. 222:14-23.

6 Exh. RS-2 at 17-19; see also Exh. RS-1T, at 4-5 (generalized explanation of LOS).
% Exh. KJ-5, at 9.

7 Exh. JD-1T, 3:6-26.

o Montgomery, TR. 219:2-12 (acknowledging that the JUB Study provides no data or
explanation of the methodology used 10 arrive at its conclusions)..
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JUB’s Mr. Montgomery estimated that 7,000 vehicles per day- would make use of the
new Center Parkway crossing, some coming from Columbia Center Boulevard and
some coming from Steptoe Street.” The JUB Study predicts that in 20 years, opening
the Center Parkway crossing will decrease the afternooh peak hour volumes on those
streets’by 210 and 310 vehicles, respectively.” The JUB Study makes no further
predictions on how opening Center Parkway would improve LOS ratings at
surrounding intersections currently suffering congestion issues.”!

Mr. Simon testified that “one way to reduce congestion is to increase the number of
access routes between any two points” and contended “the extension of Center
Parkway would provide an important link, not only for emergency vehicle response,
but also to reduce overall traffic congestion.”” As to LOS levels, Mr. Simon testified
that Tapteal Drive was not currently operating at a deficient level,” but two other
intersections south of the railroad tracks were identified as deficient: Columbia
Centér Boulevard at Quinault’* and Steptoe Street at Gage Boulevard.”” When asked
to explain the effect of éxtending Center Parkway on the LOS E for eastbound left
turns at the intersection of Columbia Center Boulevard and Quinault, Mr, Simon
stated “I’m not sure that I can.”’® Even though he had not seen any data or traffic
studies to inform his opinion, Mr. Simon also asserted that a Center Parkway crossing

% Montgomery, TR. 222:24 — 225:6; see also Exh. KJ-5, at 11,
" Exh. KJ-5,74t 13, 17, and 19; see also Exh. GAN-1T, 7:13-19.

"' The.JUB Study claims that after construction of the proposed crossing, the:Center Parkway /
Tapteal Drive intersection would operate a LOS € for northbound left turns and LOS B for
nerthbound right tums. Exh. KJ-5, ar 14.

™ Exh. RS-1T, 5:22-25.
™ Simon, TR. 61:18:22.

™ According to information provided to Kevin Jeffers by John Deskins and Spencer
Montgomety, the intersection of Columbia Center Boulévard ind Quinault Street is deficient
because the éastbound left-turn. movenent is currently LOS E, degrading to LOS F by 2028. The
overall intersection is currently LOS C, but expected to degrade to LLOS F by 2028. See Exh.
GAN-17-X.

» According to that same information, the intersection of Steptoe Street and Gage Boulevard is
déeficient because the southbéund left-turn movement is currently LOS F, with three out of four
left-turn movements degrading to LOS F by 2028. The overall intersection is currently LOS E
and expected o remain at that Tevel'in 2028, See Exh. GAN-17-X.

" Simon, TR. 67:1-13. Mr. Simon conceded that othef than the JUB Study, he had no other
evidence to support his opinion. Simon, TR. 62:16 — 63:6 (referring to the intersection of
Columbia Center Boulevard and Quinault Street).
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could improve the deficient LOS at the Steptoe Street and Gage Boulevard

intersection by dllowing some traffic to divert to the proposed crossing.”’

Mr. Deskins, the City employee most familiar with the City’s traffic modeling
simulation, conceded that he did not perform an LOS analysis spec1ﬁca11y focused on
the result of installing the proposed crossing at Center Parkway.”® Mr. Deskins also
acknowledged thathe did not attempt to consider or model potential delays from
trains at the proposed crossing or at the existing Steptoe Street crossing.79

DISCUSSION AND DETERMINATIONS
A. Res Judicata Does Not Bar the Cities’ Petition

TCRY argues that the Commission’s 2007 Order denying the City of Kennewick’s
requést to construct an at-grade crossing at Center Parkway precludes the Cities from
pursumg a subsequent petition seeking the same relief.* According to TCRY, the
piior and cutrent petitions are “fundamentally identical” in seeking an at-grade
crossing at the same location.®

The Cities differentiate their current petition from the one put forward in 2005; they
followed comprehensive planning update procedures adopted in 2006, completed
extensive engmeeung and design studles and worked with stakeholders to eliminate
two track crossings from the pI’OJeCt ? Commission Staff agreés that removal of two
track crossings and the related reduction in rail switching operations at the sité present
a substantial change in circumstances. %

In administrative proceedings, the doctrine of res judicata limits repeated submissions
of apphcatlons involving the samé siibject matter.®® In order to apply res judicata,
tepeat applications must have the same (a) subject mattér, (b) cause of action,

(c) persons and parties, and (d) quality of the persons for or against whom the claims

" Simon, TR. 67:14 — 69:22.
"8 Deskins, TR, 78:4-7; see also Deskins, TR. 73:4-12.

™ Deskins, TR. 79:2 - 81:8. Mr. Deskins stated that because he was focused on specific
intersection LOS ratings, the impact of de]ays from trains at the crossings “didn’t concern me.’

* Post-Hearing Brief of Respondent Tri-City & Olympia Railroad Co. at 3:5 ~ 6:3,

' 7d. at 5:16-17.

82 petitionets’ Post-Hearing Brief at 3-4.

% Post-Hearing Brief of Commiission Staif at 13-14,

¥ Hilliop Terrace Homeowner’s Ass 'n v, Island County, 126 Wn.2d 22, 31, 891 P.2d 29 (1995).

i
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are made.” Second applications that present a substantial change in circumstances or
conditions are permitted.®

There is'no dispute that the Cénter Parkway crossing is proposed for the same site and
the same use previously rejected inthe 2007 Order. However, the Cities have
negotiated with BNSF and UPRR to-remove their switching tracks from the atea,
reducing the number of tracks involved from four down to two. This alone is a
significant change from the prior circumstances. Further, the record supporting the
current petition is substantially different than that created seven years ago: the Cities
presented updated traific studies, additional detail regarding emergency response
needs in the area, and much more detailed information about safety mitigation
measures and warning devices to be installed at the proposed crossing. In addition to
these substantial factual differences, the 2007 Order suggested that the Commission
would consider a second application.”’

‘The Commission finds that the Cities’ cutrént petition presents a substantially

different situation from that considered by the Comiinission seven yeats ago. The
Commission determines that res;judicata does not bar the Cities’ current petition.

B. The Growth Management Act is Not Dispositive

The Cities contend that state agéncies are mandated to comply with local land use
plans adopted under the Growth Managernent Act.®® Therefore, the Cities argue that
their regional comprehensive planging process “mandates” the Center Parsz‘iy
crossing in order forthe Cities to achieve.their stated LOS for emergency response
times and traffic flow at signalized intersections.g-9 According to the Cities, the GMA
prohibits the Commission froi evaluating public need, alternatives for opening a
proposed railroad ¢rossing, or even whether the proposed crossing will function in the
matter claimed by the Cities. Taken to its logical end péint, the Cities’ argument

% 1d. at 32, citing Rains v. State, 100 Wn:2d 660, 663, 674 P.2d 165 (1983).
8 fd. at.32-33.

¥7 2007 Order at 10, 23 (. . .the petitions could be denied without further discussion. However,
it may provide some guidance'té Kennewick for future filings to consider the second prong of the
legal standard.™).

% petitioners® Post-Hearing Brief at 7-12. The Cities cite specifically to RCW 36.70A.103°s
mandate that “[s]tate agencies.shall comply with the local comprehensive plans and devélopment
régulations and amendiments thereto adopted puisuant to this chapter.™ Id. at 8, n. 29,

* Petitioriers’ Post-Hearing Brief, at 9-11.
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. would require the Commission to approve any at-grade crossing planned for in a local

jurisdiction’s comprehensive planning process.”

We disagree tliat a laiid usé planning statute deprives the Commission of its statutory
authority to regulate public safety at rail crossings. We do hot dispuite that the GMA.
requires cities such as Richland and Kennewick to plan for future growth and make
efforts at intergovernmental coordination.®’ However, a jurisdiction’s comprehensive
planning obligations under the GMA do not substitute for meeting the standards set
out in RCW 81.53. The GMA and RCW 81.53 both address transportation safety
issues, but from wholly different perspectives on public policy. In order to maintain
the intégrity of both statutés within the overall statutory scheme, the GMA must be
read together and in harmony with RCW 81.53.*2 We find that the Cities must
comply with the requirements of both statutes.

The Commission’s statutory responsibility to protect the public from the dangers
inhérent to all at-grade crossings is independent of the Cities” obligation to plan under
the GMA. The Commission retdins and will exercise its authority to determine
whether the proposed crossing satisfies the requirements of RCW 81.53..

C. Standards for Commission Approval of Rail Crossings

RCW 81.53.020 prohibits construction of at-grade crossings without prior
authorization from the Commission. The statute requires that crossings be.grade-
separated “when practicable” and provides that: ‘

In determining whether a separation of grades is practicable, the
commission shall take into consideration the amount and character of
travel on the failroad and on the highway; the grade and alignment of
‘the tailroad and the highway; the cost of separating grades; the
topography of the country, and all other circumstances and conditions
naturally involved in such an inquiry.

% Id. at 8. In essence, the Cities argué that the GMA invalidated the Commission’s ruling in I re
Town of Tonasket v. Burlington Northern-Railroad Company, Docket TR-921371 (December
1993} (Tonasket), at least for GMA planning jurisdictions.

' RCW 36.70A.070(6)(a)(v) requiires the transportation element of a growth management plan to
in¢lude intergovernmental coordination efforts.

"2 Philippides v. Bernard, 141 Wn.2d 376, 385, 88 P.2d 939 (2004), citing State v. Wright, $4
Wn.2d 645, 650, 529 P.2d 453 (1974) (“In ascertaining legislative purpose, statutes which stand
in pari materia areto be read together as constituting a unified wholeg, to the end that a

‘harmonious, total statutory scheme evolves which maintains the integrity of the respective

statutes.”™).
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If a grade crossing is authorized, RCW 81.53.030 allows the Commission to require
installation &nd madintenance of proper signals or other devices to ensure public
safety.

The Commission answers three key questions when evaluating a petition to authorize
construction of a new at-grade crossing:

1) Considering éngineering requirements and cost constraints, is grade-separation
practicable?

2) Have imherent and site-specific hazards been moderated to the extent possible?

3} Isthere-a demonstrated public need for the crossing that outweighs the risks of
apening the at-grade ctossing?™

The Cities carry the burden of proof for each of these issues. Absent thé required
showing of impracticability of grade separation, moderation.of risks, and a sufficient
demonstration of public need, the Commission will not authorize the Cities to open a
new, at-grade crossing at Center Parkway.

1. Practicability of Grade Separation

By its nature, an at-grade crossing poses hazards for motorists, pedestrians, -and

railroad operators that are not present at grade-separated crossings. Washington
courts have deemed at-grade crossings to be inherently dangerous.” In determining
whether the Commission will require grade separation, RCW 81.53.020 requires an
evaluation of

o the amount and character of travel on the railroad and on the highway;

e the grade and alignment of the railroad and the highway;

e the cost of separating grades;

» the topography of the country; and

o all other circumstances and conditions naturally involved in such an inquiry.

% See In re Town of Tonasket v. Burlington Northern Railroad Company, Docket TR-921371
(December 1993) (Tonasker); see also Burlington Northern Railroad Company v. City of
Ferndale, Docket TR-940330 (March 1995).

™ See Reines v. Chicago, Milwaukee,, S1. Paul & Pacific R. Co., 195 Wn. 146, 150, 80 P.2d 406,
407 (1938); Stare ex rel. Oregon-Washington Railroad & Navigation Co. v. Walla Walla Coinity,
5 Wn.2d 95, 104,104 P.2d 764 (1 940Y; Department of Transportation v. Snohomish County,

35 Wn.2d 247, 250-51 and 257.,' 212 P.2d 829, 831-32 and 835 (1949).
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In addition to these statutory factors, Commission Staff relies on the U.S. Department
of Transportation’s Federal Railroad Administration Railroad-Highway Grade
Crossing Handbook (FRA Handbodk) when ¢orisidering “other ¢ircumstances and
conditions” for grade separating a roadway from a railroad right-of-way, such as
predicted accident frequency and vehicle delay times.*

Mr. Deskins and Mr. Montgomery testified that Center Parkway is expected to carry
up to 7,000 vehicles per day by the year 2033. Mr. Peterson and Mr. Jeffers estimated
that rail traffic may grow from the current high of five trains per weekday to perhaps
double that amount in the foreseeable future. Aécord’ing‘ to the FRA Handbook,
traffic levels this low do not mandate grade separation, even in an urban setting,”®

Mr: Simon, Ms. Grabler, and Mr. Jeffers all testified to the infeasibility of
constructing a grade-separated crossing due to roadway alignment,‘topography, and
¢ost considerations. Further, Mr. Jeffers and Ms. Hunter determined that accidents at
the proposed crossing would be uncommon and inifrequent. Finally, the JUB Study
provided assurances that lowered crossing gates associated with nofmial rail
operations would not result in vehicle.queues extending into nearby intersections.

The Commission finds that the amount and character of travel on the railroad and on
Cénter Parkway do not justify grade separation. Further, there is no evidence in'the
récord disputing the engineering infeasibility of constructing & grade-separated
crossing at Center Parkway. Finally, there is no sefious dispute in the.record thata
grade-separated crossing would be tremendously more expehsive thai the proposed
at-grade crossing. Therefore; considering engineering requirements and cost
constraints, the Commission.determines that a grade—ée_:para_ted crossing is not
practicable at Center Parkway.

2. Moderation of Risk

If grade separation is impracticable, the Commission evaluates whether inherent and
site-specific hazards at a proposed at-grade crossing have been moderated to the
extent possible. As noted above, the risks of an accident-at the proposed crossing are
relatively low considering current and projected train traffic and predicted levels of

% Exh, KH-7 and Exh. KJ-2 at 11. The’ FRA Handbook echoes the statute*s requirement to
consider the tevels of train traffic, train speeds, and levels of-auto traffic, and posted speed limits.
The FRA Handbook also states that “[i]f a new access is proposed to.cross a'railroad where
railroad operation requires temporarily holdirig trains, only grade Separation should be

considered.” See Exh. KH-10.
% See Norris, TR. 321710 — 325:5.
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vehicle traffic. However, the existence of a second set of tracks and limited sight .
distances from sorhe approaches to-the crossing presenta risk for motorists.

The-Cities™ petition includés.crossing design specifications intended to mitigate the
dangers of the-at-grade crossing with active warning devices. Specifically, the Cities
propose to install advanced signage, flashing lights, an audible bell, automatic gates,
and a raised median strip designed to prevent drivers from going around lowered
gates.

Commission Staff performed a diagnostic review of the proposed crossing design
configuration and determined that the Cities® planned safety devices specifically
address the hazards presented by the proposed Center Parkway at-grade crossing.”’
There is no evidence in the record disputing Staff on this determination.

We concur with Commission Staff that the petition’s proposed advance and active
warning dévices would moderaté the risks presented by this crossing to the extent
possible at this site, even with maotorists crossing two sets of tracks.

3.  Demonstration of Public Need

The Commission will not approve construction of a new at-grade crossing without a
demonstration of public néed that outwéighs the hazards inherent in the at-grade

. configuration. Petitioners must provide evidence of public benefits, such as

improvements to public safety orimproved economic development opportunities.”®

In the City of Kennewick’s prior petition to construct an at-grade crossing-at this
same location, thié Comniission determined that Kennewick failed:to demonstrate
“seute public néed” and denied the petition.”® The 2007 Order concluded that a city’s
goal to encourage economic development did not.riseé to the level of an acute public
need, noting that economic development was already occurring along Tapteal Drive
even without the proposed crossing.'® The 2007 Order also concluded that traffic
mitigation might constitute an acute public need; but only if alternate crossings were
instrfficient to accommodate traffic. The traffic study presented seven years ago

" Exh. KH-5.

% See Benton County v. BNSF Railway Company, Docket TR-100572, Order 06, Initial Order
Granting Benton County’s Petition. for an At-Grade Railroad Crossing, Subject to Conditions
33-37 (Feb. 15, 2011). |

#2007 Order, 94 24-26.
"% fd, 4 25.
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showed.only a de minimis level of traffic diversion to Center Parkway and did not
provethe nearby alternate-crossings insufficient to handle the entire traffic flow.'”

The Cities and Staff argue that thé 2007 Order relied iipon 4n outdated and overly
stringent “acute public need” standard. They contend that in recént years the
Commission has approved opening other at-grade crossings using a balancing test,
weighing the need for the crossing-against any dangers remaining after installation of
safety devices.'” The Cities and Staff cite several orders approved through the
Commission’s open meeting process, none of which presented the complexities
involved in this matter.'™

Weagree with the Cities and Staff that the statute does not require 2 showing of
“acute public need” to justify opening a new at-grade crossing. Nevertheless, no
party petitioned for review of the 2007 Order and, until now, we have not had an
opportunity to-révisit the Center Parkway crossing. RCW 81.53 does'not prohibit the
Commission from dpproving approve new at-grade crossings, but mere convenience:
or a de minimis showing of need will not suffice. As Staff points out, we are
obligated to balance public need against the hazards presented by a néw crossing,'®
The Cities similarly concede that the Commission must determine “wheéther there is a

108 77 41 26,

19 petitionters’ Post-Hearing Brief at 5-7, n. 20, and Post-Hearing Brief of Commission Staffat 9-
12; see-also Hunter, TR. 273:16.=277:22. Staff also points out-that while the FRA Handbook
d1scourages openmg new crossmgs it recognizes that consideration of public necessity, v
convenience, safety, and ecoriomics will:factor into individual decisions. Accordmg to the
Handbodk, “iew’ grade ¢rossings, pamcularly on mainline tracks, should not be pcnmtted unless
no other alternatives exist and, even in those instances, consideration should be given to closing
one or more existing crossings.” See Exh. KH-10.

'™ The Cities cited open ineeting dockets that were all uncontested and did not benefit from a
thoroughly developed evidentiary record. The only case with any persuasivevalue. resulted in a
net closure of crossings, trading two existing passively protected private at-grade crossings in the
City of Marysville-for one new public crossing with active warning devices (Docket TR-111147).
None of the other approved niew crossings were in urban areas where over 7,000 vehicles per day
were-expected to ¢ross tracks currently traveled by five or more trains per day (in one case, the
Comunission approved a new crossing to divert approximately 400 commercial vehicles per day
away from residential roadways and across a single set of tracks traveled by up to two trains per
day (Docket TR-112127); in two other cases, the Commission approved installing new industrial
rail lines across very lightly traveled roadways in order to promote industrial growth (the road in
Docket TR-100072 had only 150 vehicles.per day and the road in Docket TR-121467 had less
than 1600 vehicles per day);-and in two other cases, the Commission approved new pedestrian-
only crossings across lightly used tracks (Docket TR-100041 had one weekly fretght train and
Docket TR-110492 had no active railroading operations)).

' Post-Hearing Brief of Commission Staff at 12, 4 33.
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demonstrated public need for the crossing that outweighs the hazards inherent in an
at-grade configuration.”'™

In this case, the Cities attempt to demonstrate public néed by arguing improvements
to public,safety through faster emergency response times, rediced accident rates

around the Columbia Center Mall, and relief of traffic congestion at nearby

intersections with deficient levels of service. As explained below; the evidence in the
record does not support the Cities’ arguments that opening the Center Parkway
crossing will create such improvements or alleviate existing traffic problems:.

a) Emergency Response Times

The Cities contend that the proposed crossing will improve emergency responsé
times. However; the evidence in the record demonstrates that the Citigs’ police and
fire départments are generally meeting the response time objectives established in
their Tespective comprehenswe plans, Although the Cities point out: 1nd1v1dual
statistics where response times have cecasionally exceeded these goals,'® the Cities’
emergency responders are not regularly failing to achieve their establistied LOS. We
recognize that improving emergency medical response times by even a few seconds
could significantly impact the outcome for some patients, but the Cities introduced no
evidence of a public need for faster response times and did not adequately explain
how the Center Parkway extension would contribute to improved public safety.

Even if the Cities’ emergency response time LOS levels were deﬁcmnt thete is
insufficient evidence in the record to demonstrate that opening a crossing at Center
Parkway would solve this problem, Rich{and’s comprehensive planning documents
do not focus on building more roadways to solve response time deficiencies. Instead,
the capital facilities element of Richland’s GMA documents discuss building
additional fire stations closer to areas needing better response times.'”’

Chief Baynes, Chief Skinner, and Chief Hohenberg all testified that more choices and
more alternatives are always better for emergency responders. However, this new
access route between Gage Boulevard and Tapteal Drive may prove to be an illusory
option if rail traffic incréases according to even the most conservative estimates made

195 petitioners’ Post-Hearing Brief at 6, citing Benton County v. BNSF Railway Company, Docket
TR-100572, Ordér 06, Initial Order Granting Benton County’s Petition for an At-Grade Railroad
Crossing, Subject to Conditions (February 15, 2011) at  29.

“ Petitioners’ Post-Hearing Briel at 10, citing to Exhs. GAN-3-X and GAN-18-X. Chief Baynes
provided little, it any, context for additional responise time data he provided in Exh. GAN-18-X.
See Baynes, TR. 103:5—-105:21, 121:13 — 125:6 and Norris, TR. 295:6 — 297:16.

197 See Exhs. GAN-3-X and GAN4-X,
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part of the record in this case. The potentially shorter response-tiines that might be
possible to a very limited-area of south Richland with this new at-grade crossing are
not sufficient to demonstrate public need.

b} Reduced Accident Rates

The Cities also argued that a public need exists to open the Center Parkway crossing
because doing so would reduce traffic accident rates at two Columbia Center
Boulevard intersections. ‘However, neither the JTUB Study nor the Cities’ traffic
engineering witnesses provided any data or studies to support this assertion.

Mr. Deskins provided raw data on the number of vehicle collisions over a decade’s
time but anai’ysis on how or why these accidents occurred. Mr. Montgomery offered
only unconfirined notions that reducing traftic levels would reduce accident rates.
The record has no persuasive evidence connecting improved traffic safety on
Columnbia Center Boulevard to opening a new roadway that will regularly be blocked

¢) Relief of Traffic Congestion

Similarly, the Cities presented evidence showing that busy intersections in the vicinity
of the Mall were approaching deficient LOS levels during peak travel times. Traffic
waits for left turh signals at tivo intersections feeding iiito the Mall are already one
level below the acceptable LOS D. We do not dispute that the Cities niust find a way
to resolve traffic congestion patterns in this area, but the Cities offered no persuasive
evidence that opening a crossing at Center Parkway would materially contribute to
this desired result:. ' '

o The JUB Study made no specific findings about how a crossing at Center
Parkway would impact deficient LOS ratings at congested intérsections.

. Mr. Simon was unable to explain the effect of extending Center Parkway on
the LOS E for eastbound left turns at the intersection of Coluinbia Center
Boulevard and Quinault.

s Mr. Deskins failed to conduct any LOS analysis focused on the installation of
a crossing at Center Parkway and never factored train delays into any of the
medels he did consider.
§
The record does not conelusively link extending Center Parkway to any improvement
in traffic flow at congested intersections in the immediate area. At best, the record
demonstrates that opening the proposed at-grade crossing will make public travel
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more convenient between the Tapteal Drive area and the Columbia Center Mall. Itis
certainly possible that opening a new roadway will divert traffic away from existing
overcrowded intersections, but supposition alone is not sufficient'to demonstrate
public need. The Cities failed to demonstrate that opening the proposed Center
Parkway crossing would reduce traffic congestion around the Mall or at the
intersection of Gage Boulevard and Steptoe Street.

4. Balancing of Public Need Against Hazards of At-Grade Crossings
J
The Cities failed to demonstrate public need for the proposed crossing; leaving
nothirig to balance agadinst the inhérent hazards of an at-grade crossing. Even if
public convenience were sufficient to demonstrate public need, we find that it does
not outweigh the hazards of an at-grade crossing.

By its nature, opening-a new at-grade crossing at Center Parkway would increase risk
to motorists by creating another opportunity to.interact with freight trains. Motorists
who might deviate from Columbia Center Boulevard's grade-separated crossing'in
order to access the Tapteal Road area would trade safc and undelayed passage over
the UPRR tracks for a potentially faster route that comes with a risk of collision. The
active safety measures proposed to be installed at the crossing would mitigate, but
would not eliminate, such risk,

The Cities’ justifications for the crossing do not outweigh the risk. At most, the
evidence demonstrates that, on dccdsion, a police, fire, or ambulance response might.

‘e faster if the Center Parkway crossing was available and no trains wer¢ blocking

traffic. Some drivers also would find the option to use Center Parkway more
appealing to enter or depart the'north side of the Columbia Center Mall than Gage
Boulevard, particularly during the busy holiday shopping season. Such slight benefits
do not overcome the law’s strong disfavor for at-grade crossings. Accordingly, the
Commission should deny the Cities’ petition for failure to demonstrate a public need
for the proposed crossing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Having discussed above in detail the evidence received in this proceeding regarding
all material matters, and having stated findings and conclusions irpon issues in dispute
among the parties and the reasons therefore, the Commission now makes and enters
the following summary of those facts and conclusions, incorporating by reference
pertinent portions of the preceding detailed discussion: '

(1) The Washington Utilities and Transportation Commission is an agency of the
State of Washington, vested by statute with authority to régulate railroad
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(2)

(3)

4

)

(6)

(7

(8)

©®

(10}

(11)

‘The Center Parkway extengion may assist the Cities’ emergency responders.by

crossings, and has jurisdiction over the parties and subject matter of this
proceeding.

The City of Richland and the City of Kennewick are governmental entities
authorized by law t6 petition the Commission pursuant to RCW 81.53.020 for
authority to constrict an.at-grade railroad crossing where it is not practicable
to construct a grade-separated crossing and there is a public need for such a
crossing that outweigh its inherent risks.

Res judicata does not bar the Commission from ruling on the Cities” petition
because it is sufficiently different from the City of Kennewick’s prior petition.

Comprehensive planning under the Growth Management Act doés not.rélieve
the Cities from c_:o_mpl}/in_g with RCW 81.33.

A grade-separated crossing at'the proposed project site is not practicable

because of engineering requirements and cost constraints.

The risks of an accident at the proposed crossing are relatively low considering
current and projected train traffic, predicted levels of vehicle traffic, and plans
to install active warning devices and other safety measures.

The Cities’ emergency €sponders are meeting or exceeding the response time:
objectives established in the Cities’ comprehensive plans.

providing an alternative route for responding to incidents in the vicinity of
Columbia Center Mall, but only when trains are not blocking the intersection.

The Cities did not produce sufficient eviderice to demonstrate that the Center
Parkway extension would reduce accident rates in the area or improve traffic
flow at congested intersections surrounding the Columbia Center Mall.

The Cities failed to demonstrate sufficient public need to outweigh the
inherent risks presented by the proposed at-grade crossing.

The Commission should deny the City of Richland’s and City of Kennewick’s
petition for authority to construct an at-grade crossing at the proposed
extension of Center Parkway.

]
¥
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ORDER
THE COMMISSION ORDERS:

(1)  The peti’_tif)n filed by the City of Kennewick and joined in by the City. of
Richland is denied.

(2) The Comimnission retains _jurisdiction to enforce the terms of this order,
Dated at Olympia, Washington, and effective February 25, 2014.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

ADAM E. TOREM
Administrative Law Judge

;'
|
|
|
|
|
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NOTICE TO PARTIES

This is an Initial Order. The.action proposed in this Initial, Order is not yet effective.
If you disagree with this Initial Order and want the Commission to consider your
comments, you must take specific-action within the time limits outlined below. Tf you
agree with this Initial Order, and.you would like the Order to become final before the
time liinits expire, you may send a letter to the Commission, waiving your right to
pétition for administrative review.,

WAC 480-07-825(2) provides that any party to this proceeding has twenty (20) days
after the entry of this Initial Order to file a Petition for Administrative Review. What
must be included in any Petition and other requirements for a Petition are stated in
WAC 480-07-825(3). WAC 480-07-825(4) states that any party may file an 4nswer
to a Petition for review within ten (10) days after service of the Petition.

WAC 480-07-830 provides that before entry of a Final Order any party may file a
Petition to Reopen a contested proceeding to permit receipt 'of evidence essential to a
decision, but unavailable and not reasonably discoverable at the time of hearing, or
for other good and sufficient cause. No Answer to a Petition to Reopen will be
accepted for filing absent express notice by the Commission calling for such answer.

RCW 80.01 .060(3) provides that an Initial Order will become final without fuither
Commission action if no party seeks administrative review of the Initial Order and if
the.Commission fails to exercise administrative review on its own motion. !

One copy-of any Petition.b‘"r.Ans'wer"ﬁrled must be served on each party of record with
_proo'f of sérvice as required by WAC 480-07-150(8) and (9). An Original and five (5)
c_Qpies of any Petition or Answer must be filed by mail delivery to:

Attn: Steven V.King, Executive Director and Secretary
Washington Utilities and . Transportation Conumnission
P.0O. Box 47250

Olympia, Washington 98504-7250
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* STATE OF WASHINGTON , FiLEWw »°
- WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1300 8. Evergreen Park Dr. S.W., P.O, Box 47250  Olympia, Washington 98504-7250
(360) 664-1T160 » TTY (360) 586-8203 ‘

Via FedEx Dehivery

August 21,2014

Clerk of the Superior Court

Benton County Superior Court

7122 West Okanogan Place, Building A

Kennewick Washington 99336

RE:  Tri-City Railroad Company, LLC, a Washington corporation v. ngslﬂngtoﬁ Utilities and
Transportation Comrnission , :
Benton County Cause No. 14-2-01894-8

Dear Clerk:

" Enclosed for filing is the record of the Washington Utilities and Transportation Commission in the
above-entitled matter. The record consists of the documents listed on the attached sheets.

Sincerely,
/1-1 — L f—ﬁ
Steven V. King
Executive Director and Secretary - Acting
~ cc: Parties

Enclosure

0-000000067




STATE OF WASHINGTON

WASHINGTON UTILITIES AND. TRANSPORTATION COMMISSION

1300 5. Evergreen Park Dr. S.W,, P.O. Box 47250 * Olympia, Washington 98504-7250
{360) 664-T160 = TTY (360) 586-8203"

£

~August 21; 2014

William Schroeder

Paine Hamblen LLP

717 West Sprague Avenue, Suite 1200
Spokane, Washington 99201

RE: Tri-City Railroad Company, LIC, a Washmgton corporation v. Washington Utilities and
Transportation Commission
Benton County Cause No. 14-2-01894-8

Dear Mr. Schroeder: .

The Commission record in the above matter is being mailed via FedEx to the Clerk of the Thurston
County Superior Court today. The record consists of the documents listed on the attached sheets.

Ifyou believe that this record is deﬁment, please advise m:lmcdlately, and cons1derat10n will be glven
to the filing of a supplemcntal record. :

Sincerely,

Steven V. King '
Executive Director and Secretary

cc: Parties

Enclosure

0-000000068

® o At



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

BENTON COUNTY -SUPERIOR COURT . :

Tr-City & Olympia Railroad Company, -
LLC, a Washington corporation

Petitioner,

V. NO. 14-2-01894-8
Washington Utilities and Transﬁortation
Commission,

Respondent. ' )
CERTIFICATE

STATE OF WASHINGTON
ss. -

County of Thurston }

[, Steven V. King, Executive Director and Secretary of the Washington Utilities and Transportation
Commission, hereby certify that the attached documents contain a full, true, and correct copy of the record in the
Washington Utilities and Transportation Commission Docket No. TR-130499, captioned “Petition to construct a
highway-rail grade crossing, Center Parkway, Kennewick, WA.”

rd

IN TESTIMONY WHEREOF I have signed and affixed the official seal of the Washington Utilities and

-'Fransportation Commission this 21st day of August, 2014.

D Ml Dy o
Steven V. King
Executive Director and Secretary
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TRI-CITY RAILROAD COMPANY, LLC, a Washington corporation,
Petitioner,

V.

STATE OF WASHINGTON, UTILITIES AND TRANSPORTATION COMMISSION,

Respondent.

Benton County Superior Court
No. 14-2-01894-8

Docket No. TR-130499

Page No.

0001

0004

0088

0093

0097

0100

0104

0113

Master Service List

Petition to Construct a Highway-Rail Grade Crossing Center Parkway from Peter
Beaudry, on behalf of City of Kennewick, dated April 8, 2013, with attachments.

E-mail chain between Terrel A. Anderson, Union Pacific Railroad, to Kevin Jeffers, City
of Kennewick, dated April 18,.2013, with attachments.

Answer to Petition to Construct a Highway-Rail Grade Crossing Center Parkway, on
behalf of Tri-City & Olympia Railroad Co., from Sylvia Acosta, Assistant to Brandon L.
Johnson, Attorney, dated April 26, 2013, with cover letter and certificate of service.

Notice of Appearance of Brandon L. Johnson, on behaif of Tri-City & Olympia Railroad
Co., from Sylvia Acosta, Assistant to Brandon L. Johnson, Attomey, dated April 26,
201 3 ~with cover letter and certificate of service.

Notice of Appearance of Thomas A. Cowan, on behalf of the Port of Benton, from
Thomas A. Cowan, Attorney, dated April 29, 2013, with cover letter and certificate of
service. -

Commission’s Notice of Prehearing Conference (Set for Tuesday, J une 4,2013, at 1:30
p.m.), dated May 9, 2013, with Proof of Service.

E-mail from Richard W. Wagner, BNSF Railway Company, to Kath)—r Hunter, RE:
Waiver of Hearing by Respondent BNSF Railway Co., dated May 2, 2013, with
attachment.
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0115 Memorandum from Kathy Hunter, Deputy Assistant Director, Transportation Safety, to
Greg Kopta, Director, Administrative Law Division, RE: Staft Recommendation to Set
Matter for Hearing TR-130499 — Petition on behalf of the City of Kennewick to
Construct an At-grade Highway-Rail Grade Crossing at Center Parkway, dated
May 3, 2013.

0117 Notice of Appearance of on Behalf of the Washington Utilities and Transponatioﬁ‘
Commission Staff of Steven W-. Smith, from Steven W. Smith, Assistant Attorney
General, dated May 6, 2013, with cover letter and certificate of service.

i

0121 Notice of Appearance for the City of Kennewick of Stephen DiJulio and Jeremy Eckert;
Notice of Appearance for the City of Richland of Stephen DiJulio and Jeremy Eckert; and
Motion to Intervene by the City of Richland, from Jeremy Eckert and Stephen DiJulio,-
Attorneys, dated May 31, 2013, with e-mail cover letter, attachments, and certificates of
service. :

0184 Commission’s Transcript Order Form dated June 4, 2013.

0185 Commission’s Order 01, Prehearing Conference Order; Notice of Hearing (Evidentiary
Hearing Set for November 19-21, 2013, at 9:30 a.m.), dated June 7, 2013, with Proof of
Service.

0196 Petitioner’s Response Regarding SEPA Compliance, on behalf of City of Kennewick and
City of Richland, from Jeremy Eckert, Attorney, dated August 20, 2013, w1th cover
letter, attachment, and certificate of service.

0205 Commission’s Notice of Hearing (Set for November 19-21, 2013) and Notice of Public
Comment Hearing (Set for November 20, 2013, at 6:00 p.m.), dated September 11,2013,
with Proof of Service.

0210 Motion to Add Evidentiary Exhibits by the City of Richland, from Jeremy Eckert,
Attorney, dated November 15, 2013, with Exhibits 1 thru 6 and certificate of service.

0290 Sign—iﬁ Sheet from Public Comment Hearing, dated November 20, 2013.

0292 Post-Hearing Brief of Respondent Tri-City & Olympia Railroad Co., from Paul J. Petit,
General Counsel, dated December 19, 2013, with cover letter and certificate of service.

0309 Post-Hearing Brief of Commission Staff, from Steven W. Smith, Assistant Attomey
General, dated December 20, 2013, with cover letter and certificate of service.

0327 -Post-Hearing Brief of the Cities of Kennewick and Richland, from Jeremy Eckert,
Attorney, dated December 20, 2013, with cover letter and certificate of service.

0355 Commission’s Order 02, Initial Order Denying Petition to Open At-Grade Railroad
. Crossing, dated February 25, 2014, with Proof of Service.
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0382 Letter to Steven King, Executive Director and Secretary, from Sharon Brown, State
Senator; Bradley A. Klippert, State Representative; Larry Haler, State Representative;, on
behalf of the 8" Legislative District, and Mike Hewitt, State Senator; and Maureen
Walsh, State Representative, on behalf of the 16" Legislative District, RE: City of
Kennewick Docket TR-130499, dated March 14, 2014.

0384 Cities of Kennewick and Richland Petition for Administrative Review Oral Argﬁment '
Requested, from Jeremy Eckert, Attorney, dated March 17, 2014, with cover letter,
Attachments A and B, and certificate of service.

0484 Answer of Respondent Tri-City & Olympia Railroad Co. to Petition for Adminisirative
Review, from Paul J. Petit, General Counsel, dated March 27, 2014, with cover letter and
certificate of service. :

0519  Answer of Commission Staff to Cities of Kennewick and Richland Petition for
Administrative Review, from Steven W. Smith, Assistant Attorney General, dated |
March 27, 2014, with cover letter and certificate of service.

0526 Cities’ Reply in Support of Commission Review Qral Argument Reguested, from Jeremy
Eckert, Attorney, dated April 1, 2014, with cover letter and certificate of service.

0554 Respondent’s Motion to Strike “Cities Reply in Support of Commission Review,” from
Paul J. Petit, General Counsel, on behalf of Tri-City Railroad Company, dated April 2,
20114, with cover letter and certificate of service.

0560 Cities’ Response to Respondent’s Motion to Sfrike, from Jeremy'Eckert, Attémey, on
behalf of City of Kennewick and City of Richland, dated April 3, 2014, with cover letter
and certificate of service.

0566 Commission’s Order 03, Final Order Granting Petition for Administrative Review, dated
May 29, 2014, with Proof of Service.

0585 Petition for Reconsideration of Final Order, Petition for Rehearing and Petition for Stay
‘ of Order, on béhalf of Tri-City & Olympia Railroad Company, from Paul J. Petit, General
Counsel, dated June 9, 2014, with cover letter and certificate of service.

0615 Notice of Substitution of Counsel of Michael A. Fassio, from Michael A. Fassio,
Assistant Attorney General, on behalf of Commission Staff, dated June 11, 2014, with
cover letter and certificate of service,

061 8 Response of Commission Staff to Tri-City Railroad Company’s Petition for Rehearing

and Petition for Stay, from Michael A. Fassio, Assistant Attorney General, dated June 16,
2014, with cover letter and certificate of service.
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0623 Cities” Response to Tri—City.& OlYmpia Railroad Co.’s Petition for Rehearing and
Petition for Stay of Order, on behalf of City of Kennewick and City of Richland, from
Jeremy Eckert, Attomey, dated June 16, 2014, with cover letter and certificate of service.

0639 Commission’s Order 04, Denying Petition for Reconmderatxon Petition for Stay, and
Petition for Rehearing, dated June 24, 2014, with Proof of Service.

0650 Commission’s Exhibit [.1st.

0660 Commission’s Exhibits RGB-1T, RGB-2TR, JP-1T, IP-2, JP-3, JP-4, JP-5-X, JP-6-X,

Thru JP-7-X, CS-1T, CS-2TR, RS-1T, RS-2, RS-3, RS-4, NH-1T, NH-2TR, JD-IT,

1548 JD-2TR,JD-3, ID-9-X, JD-10-X, JD-11-X, ID-27-X, ID-28-X, JD-29-X, ID-30-X,
JD-37-X, JD-38-X, JID-39-X, KMH-1T, KMH-2TR, SKG-1T, KJ-1T, KJ-2 - KJ-12,
KJ-13-X, KJ-14-X, SM- lTR GAN-1T, GAN-1TR, GAN-2-X, GAN-3-X,

GAN-4-X, GAN-6-X, - GAN-11-X, GAN-13-X - GAN2OXRVP1TRVP2X _

RVP-3-X, RVP-4-X, RVP-5-X, RVP-6-X, RVP-7-X, RVP-9-X, KH-1T, KH-2 - KH-12

admitted. Exhibits JP-8-X, JP-9-X, ID-4-X, ID-5-X, ID-6-X, ID-7-X, JD-8-X, JD-12-X -
- JD-26-X. JD-31-X - ID-36-X, GAN-5-X, GAN-12-X, and RVP-8-X no offered.

1 thru
444 Commlssmn Transcripts: Volume 1 through 4.

1992 . Total Pages
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As of: 8/5/2014

MASTER SERVICE LIST
Docket: 130499

~ Original MSL Date: 4/9/2013

Status

Name and Address

Phone & Fax " Added By

Respondent

Peterson, Rhett ’
Tri-City & Olympia Railroad
P.O. Box 1700

Richland, WA 99352
rhettwater@mac.com

Tel: (609) 727-8824 &/9/2013  Higgins, Joni

Intervenor™ s
Counsel or
Representative
Representing: City
of Richland
City of Kennwick

DiJulio, P. Stephen
Attorney

Foster Pepper & Shefelman
PLLC

1111 3rd Avenue STE 3400
Sealtle, WA 98101-3299
dijup@foster.com

Tel: (206) 4474400 &/31/2013 ngglns Joni
Fax (206) 447-9700

Respondent” s
Counsel or
Representative
Representing:
BNSF Railway

Endres, Kelsey

Montgomery Scarp MacDougaII
PLLC

1218 Third Avenue STE 2700
Seattle, WA 58101

‘kelsey@montgomeryscarp.com

Tel: (206) 625-1801  5/9/2013  Higgins, Joni
Fax; (206) 625-1807
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LITIES AND TRANSPORTATION"

COMMISSION
. ' WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

)  DOCKETNO. TR- | 20499 "P
)

City of Kennewick ) PETITION TO CONSTRUCTA

. ) HIGHWAY-RAIL GRADE ‘

Petltloner, ) . CRQSSING
) Center Parkway

VS. _ ) )

Port of Benton: )

Tri City & Olympia Railroad Company; )

- BNSF Railway; Union Pacific Railroad )
Respondent ;

Prior to submitting a Petition to Construct a Highway-Rail Grade Crossing to the Washington
Utilities and Transportation. Commission (UTC), State Environmental Protection Act (SEPA)
requircments must be met. Washington Administrative Code (WAC) 197-11-865 (2) requires:

. All actions of the utilities and transportation commission under statutes administered as of
December 12, 1975, are exempted, except the following:

2) Authorization of the openings or closing of any highway/railroad grade crossing, or the
direction of physical connection of the line of one railroad with that of another;

Please attach sufficient documentation to demonstrate that the SEPA requirement has been
fulfilled. For additional information on SEPA requirements contact the Department of Ecology. -
The Petitioner asks the Washmgton Utilities and Transportation Commlssmn to approve
constructlonof a hlghway-rml grade crossing.
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Section 1 — Petitioner’s Information

City of Kennewick

Petitioner _
i “"E“&re_ ad-qf(}l!q
Signature ) -

210 W. 6th Avenue
Street Address

Kennewick, WA 99336
City, State and Zip Code

E.Q..Bszx_ﬁ_lﬂ_&,_Kﬁmm WA 99336-0108
Mailing Address, 1f different than the street address

Peter Beaudry .

Contact Person Name

Contact Phone Number and E-mail Address

Section 2 — Respondent’s Information

1

Port of Benton
Respondent

3100 George Washington Way
Street Address

Richland, WA 99354
City, State and Zip Code

Mailing Address, if different than the street address

Scott D Keller
Contact Person Name

(509) 375-3060, keller@portofbenton.com
Contact Phone Number and E-mail Address

0-000000078
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. Tri-city and Olympia Railroad Company

Respondent

10 North Washington Street

Street Address

Kennewick, Washington 99336

City, State and Zip Code

PO Box 1700. Richland, WA 99352

Mailing Address, if different than the street address

RhettPeterson

Contact Person Name

[ C.COm

Contact Phone Number and E-mail Address

0-000000079 -
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BNSF Railway

Respondent

2454 Occidental Ave. S., Suite 2D
Street Address

Seattle, WA 98134

City, State and Zip Code

Mailihg.AddIcss, if differenfc than the street address

Richard Wagner

Contact Person Name -

(206) 625-6152; richard.wagner@bnsf.com

Contact Phone Number and E- mall Address

Union Pacific Railroad Company .

Respondent

9451 Atkinson Street
Street Address

Roseville, CA 95747

City, State and Zip Code

Mailing Address, if different than the street address

Terrel Anderson

Contact Person Name

(916) 390-3693, taanders@up.com

Contact Phone Number and E-mail Address

0-000000080
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Section 3 — Proposed Crossing Location

1. Existing m ghway/roadﬁvay(]enter Parkway

2. Existing railroad ~ Port of Benton Rail Spur (aka. Richland Spur), operated by Tri-'-Cify
and Olympia Railroad

| 3. Location of proposed crossing: - :
Located in theNW___ 1/4 of theSE1/4 of Sec.30, Twp.9 , Range29 WM., .

4. GPS location, if known:Latitude 46.22983, Longitude -119.23120

5. Railroad mile post (nearest tenth) 0.2

6. City Kennewick ' County: Benton

Section 4 — Proposed Crossing Information _

1.Railroad company: Tri-City and Olympia Railroad Company

2. Type of railroad at crossing B4 Common Carrier{ JLogging[] Industrial
[1 Passenger .[[] Excursion

"3. Type of tracks at crossing B Main Line[]Siding or Spur

4. Number of tracks at crossing:2existing, including siding; 1 proposed

5. Average daily train traffic, freight 2 to 4 per day |

Authorized freight train speed: 15 mph Operated freight train speed: 15 mph

6. Average daily train traffic, passenger 0
Authorized passenger train speed T N/A Operated passenger train speed:N/A _

7. Will the proposed crossing eliminate the need for one or more existing crossings?
Yes No - X : '

8. If so, state the distance and direction from the proposed crossing.

9. Does the petitioner propose to close any existing crossings?
Yes No X - :

0-000000081
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Section 5 — Temporary Crossing

1. Is the cfossing proposed to be temporary? Yes No X

2. If so, describe the purpose of the crossing and the estimated time it will be needed

3. Will the petitioner remove the crossing at complehon of the activity requiring the temporary
crossing? Yes No

Approximﬁté date of removal

Section 6 — Current Highwa_ﬁ Traﬁic Information .

"1. Name of roadway/highway: Center Parkway .

2. Roadway classification _ Minor Arterial

'3. Road authority: City of Kennewick

4. Estimated average annual daily traffic (AADT): 5.200(Projected, Opening Year2014) '

5. Estimated average pedestrian use per day;Unknown, See #12

-~

6. Number of lanes: 2 (Proposed)

7. Roadway speed: _30mph (Propésed)

8.Is the'cro'ssing part of an established truck route? Yes No: X

9. If so, trucks are what percent of total daily traffic?

10. Is the crossing part of an established school bus rl)ute'? Yes No: X
11. If 'so, how many school buses travel over the crossing each day?

12.Describe any changes to the information in 1 through 7, above, expected within ten years:

The AADT is projected to increase to 7,000 in 2033 traffic is projected to be between 5,200
and 7,000 during the initial 10 years of operation.Train speeds could increase to 20 MPH -
in the future with the removal of a turnout (aka switch) east of the project site.

The pedestrian use per day is expected to be low due to the lack of pedestrian-oriented
businesses and recreational facilities in the vicinity. However sidewalks will be provided on .

both sides of the proposed roadway that meet the city’s design standards.
- 0O- 000000082
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Section 7— Alternatives to the Proposal

I

1. Does a safer location for crossing exist within a reasonable d1stance of the proposed location?
Yes No X

2. Ifa safer locatio'p exists, explain why the crossing should not be located at that site.

3. Are there any hillsides, embahkmeﬁts buildings, trees, railroad loading platforms or other
barriers in the vicinity which may obsﬁ'uct a motorist’s view of the crossing? :
Yes - X No

4. If a barrier exists, describe: :
¢ Whether petitioner can relocate the crossing to avoid the obstruction and if not why not.

+ How the barrier can be removed.
+ How the petitioner or another party can mitigate the hazard caused by the barrier.

The trees in the NE quadrant of the proposed crossing are on private property. Security

fences in the SE and SW quadrants are anticipated just outside the roadwav and railroad

property liues. " The lack of sight distance in that quadrant will be mitigated through the

use of active warning devices (flashing lights and gates) and a non-mountable median.

5. Is it feasible to, construct an over-crossing or under—crossmg at the proposed location as an .

alternative to an at-grade crossing?
Yes No _X

6. If an over-crossing or under-crossing is not feasible, explain why.
A roadway bridge over the rail line is not feasible. The northern roadway approach

would exceed the established design standards for the City of Richland of 8%. This is
true even if the rail line was lowered beginning at the end of the biridge over Columbia -

Center Boulevard (CCB) at a 1% grade. Lowering the CCB rail bridge would create a
substandard vertical clearance for that roadway. Regardless, the required elevated
Center Parkway roadway would eliminate access to the existing hotel in the Northeast
quadrant of the proposed crossing and limit access to other commercial parcels.

A rail bridge over the roadway is also not feasible. The required lowered roadway would
eliminate access to the existing Holiday Inn hotel at the Northeast quadrant of the
proposed crossing and limit access to other commercial parcels.

Please refer to the supporting document prepared by the City of Richland, titled Center
Parkway Extension, Grade Separation Evaluation, for more detailed information.

0-000000083
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7. Does the railway line, at any point in the vicinity of the proposed crossing, pass over a fill area
or trestle or through a cut where it is feasible to construct an over-crossing or an under-crossing,
even though it may be necessary to relocate a portion of the roadway to reach that point?

Yes Noe _ X

8. If such a location exists, state:
. ¢ The distance and direction from the proposed crossmg
¢ The approximate cost of construction.
+ Any reasons that exist to prevent locating the crossing at this site.

9. Is there an existing public or pnvate crossmg n the v1c1mty of the proposed crossing?:
Yes X No

10. If a crossing exists, state:
+ The distance and direction from the proposed crossing, : :
+ Whether it is feasible to divert traffic from the proposed to the existing crossing.

There is public underpass (road under rail) about 1950 feet (0.37 miles) east of the
proposed location for Columbia Center Boulevard. Columbia Center Boulevard is a

" heavily traveled 6-lane roadway that intersects with Tapteal Rd. as Columbia Center
Boulevard enters the interchange with State Route 240.. The heavy vehicle traffic that
serves large retail developments from SR240 has resulted in an unusual access
arrangement to and from Tapteal Dr. SB vehicles on Columbia Center Blvd.originating
from WB SR 240 or Columbia Park Trail that wish to access Tapteal Drive and the
Richland side of the rail line are required to make an uncontrolled left turn across 3 lanes
of NB Columbia Center Blvd, traffic and loop in a clockwise direction back over
Columbia Center Blvd. and down to Tapteal Drive, then make a left turn at a stop sign.
NB traffic on Columbia Center Blvd. has to make a right turn onto Tapteal Drive and
follow the same route up and back over Columbia Center Blvd. to access this area.

-~ 0-000000084
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Section 8 — Sight Distance

1. Complete the following table, descnbmg the sight distance for motorists when approachmg
the tracks from either direction.

“Number of feet from proposed crossing” is measured from the crossing gate along the
centerline of the travel lane. Sight distance is measured from the edge of traveled way (edge
of fog line or curb line) along the centerline of track at the crossing. NOTE - for “Left”
sight distances, the edge of traveled way is on the opposite side of the roadway.

a. Approaching the crossing from South , the current appfoéch provides an unobstructed
view as follows: (North, South, East, West) ° ,
. Number of feet from . - | Provides an unobstructed
Direction of sight (Ieft or right) | proposed crossing : view for how many feet
| Right 250 ' [ 17
Right {150 20
Right : 100 27
Right 50 73
Left 250 26
Left 150 . 37
Left 100 , 53 : -
Left : | 50 192

b. Approaching the crossing from North the current approach provides an unobstructed

view as follows: (Opposite direction-North, South, East, West)

. Number of feet from Provides an unobstructed
Direction of sight (left or right) proposed crossing ' view for how many feet
Right 250 >500 (unobstructed)
Right 150 ' >500 (unobstructed)
Right . 100 . >500 (unobstructed)
Right 50 ' >500 (unobstructed)
Left : 250 ' 60
Left ‘ 150 . 72
Left . 100 04
Left 50 154

2. Will the new crossing provide a level approach measuring 25 feet from the center of the
railway on both approaches to the crossing?
Yes = No _X
3. If not, state in feet the length of level grade from the center of the railway on both approaches
to the crossing.
The track that'is proposed tfo remain has a cross slope (superelevation) that places the
northern rail lower than the south rail. The roadway will be constructed such that the
roadway profiles will be within 3 inches of the plane of the two rails for30 feet from the

cllosest rail. - — — ’ | 0-00q000085
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-| 4. Will the new crossing provide an approach grade of not more than ﬁve percent prior to the

level grade?
Yes No _X

5. If not, state the percentage of grade prior to the level grade and explain’ why the grade exceeds
five percerit. -

Thé existi : Way ras :
is 6%. The grade is proposed to decrease to meet the track’s superelevatmn as it .
approaches the crossing and to continue fo decrease as it continues southward. If the

_roadway grade is decreased to 5%, the intersection with Tapteal Drive would have to be

raised more than 15 feet.

Section 9 — Ilustration of Proposed Crossing Configuration

Attach a detailed diagram, drawing, map or other illustration showingthe following:
+ The vicinity of the proposed crossing. ' -
+ Layout of the railway and highway 500 feet adjacent to the crossing in all directions.
¢ Percent of grade.
¢ Obstructions of view as-described in Section 7 or.identified in Section 8.
¢ Traffic control layout showing the location of the existing and proposed signage.

Section 10 —Proposed Warning Signals or Devices

1. Explain in detail the number and type of automatic signals or other warning devices planned at
| the proposed crossing, including a cost estimate for each.
The proposedwarning devices include flashin audible bells, and crossing gates.

The control equipment for the railroad warning devices will be modern constant warning |
time units. ' - ‘

The approximate cost for railroad crossing signal improvements is $250,000.

2. Provide an estimate for maintaining the signals for 12 months.$5,000

3. Is the petitioner prepared to pay to the respondent. rallroad company its share of mstalhng the

warning devices as provided by law?
' Yes X No

|0-000000086
000013
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Section 11 — Additional Information

Provide any additional information supporting the proposal, including information such as the
public benefits that would be derived from constructing a new crossing as proposed.
- nfo ¥ ; 1 ¥ " o ave he

DY \ 12 panel surtaces wiil pe pstailed, and th AW D4 (1 10 M3

elevation of the pnels.

Non-mountable median islands will be installed on either side of ﬁe track. The south
island will be 100 ft. from the NB crossing gate; the north island will be at least 60 feet
from the SB crossing gate.

L.

0-000000087
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Section 12 — Waiver of Hearing by Respondent

Waiver of Hearing

The undersigned represents the Respondent in the petition to construct a highway-railroad grade
crossing. ' ‘

USDOT Crossing No.:

We have investigated the conditions at the proposedor existing crossing site. We are satisfied the
conditions are the same as déscribed by the Petitioner in this docket. We agree that a crossing be -
installed or reconstructed and consent to a decision by the commission without a hearing.

Dated at , Washington, on the day of -

, 20.

Printed name of Respondent

Signature of Respondent’s Representative

Title -

Name of Company

Phone number and e-mail address

Mailing address

0-000000088
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Center Parkway Extension and Railroad Crossing

Traffic Study
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Center Porkway Extension and Roilroad Crossing
Traffic Study

Introduction
‘ i
For several years the City of Richland has pursued the extension of Center Parkway to connect hetween
Gage Boulevard on the south to Tapteal Drive on the north. This effort has been challenging because of
existing railroad lines that operate parallel to and in between Gage Boulevard and Tapteal Drive. There
are multiple purposes for connecting Center Parkway which include:

- o Complete a grid network of functionally classified roadways
o Provide relief to congested arterial facilities
s Provide improved access to commercial areas and developable land
e Improve emergency response times

- The City has worked closely with both the Burlington Northern Santa Fe Railroad and the Union Pacific
Railroad to relocate railroad siding in the vicinity of Center Parkway. The City has also worked with the
Port of Benton, who owns the remaining railroad line, to address issues with respect to a new railroad
crossing that would be created by the Center Pa}kway Extension. This effort has produced substantial
progress such that.the Center Parkway is within reasonable reach. The City has also secured federal and
state funding for the construction of the roadway including the railroad crossing.

" The City has commissioned this traffic study to document conditions with the future roadway
connection to contribute to design considerations and ensure safety with the new railrdad crossing.
This traffic study will summarize existing conditions, transportation need and benefit for the project,
forecast 20-year traffic volumes with and without the roadway connection, evaluate traffic operational
conditions with the Center Parkway Extension and make recommendations to safely accommaodate the
project including safe railroad crossing treatment. '

1-U-B Engineers, Inc. |30-13-007/CenterParkwayTrafficSiudyFinat.docx




Center Parkway Extension and Roifroad Crossing
Traffic Study

Existing Conditions

This section will discuss existing land use and the roadway network in the area around Center Parkway
A vicinity map showing the study area is included in Frgure 1,

Land Use

The study area around Center Parkway is dominated by commercial development with the Columbia
Center Regronal Mall located immediately adjacent to Center Parkway Gage Boulevard terminates at
Center Parkway at the west entrance to the Columbia Center Mall. Many other commercial
deve!opments have also Iocated in the vicinity of the Mall so as to take advantage of the activity
generated in the area. To the westisa resrdentral development which takes access from Steptoe Street

~ approximately one-half mile to the west. To the northwest is undeveioped land within the City of
Richiand that'is zoned for commercial development

Roadwav Characterlstlcs
Center Parkway south of Gage Boulevard is designated as a pr;ncrpal arterial south to Quinault Avenue.
North of Gage Boulevard Center Parkway is discontinuous in the vicinity of the railroad tracks and thus is
identified as a future minor arterial roadway from north of Gage Boulevard to Tapteal Drive. Center
Parkwdy also extends south of Quinault Avenue as a local roadway serving residential neighborhoods.
In recent years Center Parkway was extended by the City of Kennewick and curves to the west to
connect with Steptoe Street. The Richland Transportation Plan identifies Center Parkway to be
extended one more mile to the west to connect with Leslie Road. It provides 3 lanes including a two-
way-left-turn-lane with shoulders, curb, gutter, sidewalks and street lights and a speed limit of 30 MPH.
" A two lane roundabout is at the intersection with Gage Boulevard that also provides access to the Mall
to the east. The traffic volume during the PM peak hour is nearly 800 vehicles south of Gage Bouleva rd.

Gage Boulevard is an east-west principal arterial roadway that extends from Center Parkway to the west
and currently terminates at the foothills of Badger Mountain approximately 2.75 miles to the west. To
the east of Center Parkway is one entrance to the Columbia Center Mall. The City Transportation Plan
identifies Gage Boulevard to be extended westward through the saddle of Badger Mountain to connect
with Dallas Road and the interchange with 1-82 approximately three miles to the west. Gage Boulevard
in the vicinity of Center Parkway is a 5 lane roa_dway, including a two-way left-turn lane with curb,
gutter, sidewalks and streetlights with a speed [imit of 40 MPH. The traffic volume during the.PM peak
hour is 1200 vehicles west of Center Parkway and 2500 vehicles east of Steptoe Street.

Steptoe Street is a north south principal arterial situated approximately 0.6 miles west of Center
Parkway. This street was recently extended south of Gage Boulevard to connect with Center Parkway
and additional extension is underway that will connect to Clearwater Avenue in Kennewick as well as
10" Avenue further to the south. Steptoe Street general includes 5 lanes including a two-way-left-turn-

" lane with shoulders, curb, gutter, sidewalks and street lights with a speed limit of 40 MPH. To the north
Steptoe Street has an at-grade railroad crossing, connects with Tapteal Drive and provides access to SR
240. The traffic volume during the PM peak haur is 1400 vehicles north of Gage Boulevard.

Columbia Center Boulevard is a north south principal arterial situated approxin"lately 0.4 miles east of
Center Parkway that gives major access to the most significant retail area in southeastern Washington.
It provides connections to SR 240 at an interchange to the north and south to 10" Avenue. In the

J-U-B Engineers, Inc. E30-13-007[CenterParkwayTrafficStudyt:inaI.docx : _ ] w00093
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Center Parkway Extensfon'and Raifroad Crossing
Traffic Study

vicinity of the Columbia Center Mall it is a 6 lane facility with curb, gutter, sidewalks and streetlights
with a speed limit of 35 MPH. Columbia Center Boulevard provides a grade separated crossing of the
railraad Several years ago, in an effort to alleviate congestion on Columbia Center Boulevard, a grade
separated connection-to Tapteal Drive for northbbund traffic was provided via Tapteal Loop. The traffic

volume during the PM peak hour is 2400 vehu:[es north of Qumault Avenue and 2600 vehicles south of
SR 240

Tapteal Drive is an east west collector roadway with a smg!e through lane in each direction and a two-
way left turn lane with shoulders. Although there is curb and gutter on both sides of the road, sidewalks,
are only provided where development has been implemented. It currently extends from Steptoe Street
on the west to Columbia Center Boulevard (CCB) on the east, with a “T” intersection at either end. At
the east eid a grade separated ovérpass was built to limit movements at CCB fo right-in/ri'ght-ouf only;
eastbound Tapteal Drive traffic wishing to turn north on CCB must use the overpass to cross CCB and
then make a right turn to go north. At the west end studies have been performed to extend Tapteal
Drive westward to provide access to commercial areé, cross the canal to the north and connect with
Columbia Park Trail. The seed limit is 30 MPH. The traffic volume during the PM peak hour i5 225
vehicles west of Columbia Center Boulevard.

Quinatilt Avenue between Center Parkway and Columbia Center Boulevard isa 5 lane east-west

principal arterial roadway with a speed limit of 30 MPH. West of Center Parkway and east of Columbia
Center Boulevard it is a 3-lane minor arterial roadway. )

Grandridge Boulevard is genera!ly an east-west minor arterial roadway that prowdes a by-pass of sorts
to the Columbia Center Mall. Itis 3 lanes, with extra turn lanes at some intersections. It connects on
the west to Gage Boulevard west of Center Parkway and heads south, then east, crossing Center

Parkway and Columbia Center Boulevard, then continues east and then north to connect with Canal
Drive.

J-U-B Engineers, Inc. | 30-13-007/CenterParkwayTrafficStudyFinal.docx
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Transportation Need and Benefit

There are multiple purposes for the pursuit-of the completion of Center Parkway across the railroad
tracks to connect the two separate segments to the north and south. Some of the major objectives are
discussed below.

Complete a Roadway Network _ _
In planning for a transportation network within a region, city, subarea or even a neighborhood, a
hierarchy of roadways that make up a system with varying functional classifications is beneficial for the
- movement of people and goods. A roadway system functions best when some roads are designed to
primarily move traffic and other roadways are intended to provide access to adjacent parcels. Principal
arterial roadways which limit access are typicaily spaced one mile apart, have higher speeds and are
capable of moving more traffic. Local access roadways have lower speeds to more safely accommodate
entering and exiting traffic; their capacity is much lower. Collector roadwairs serve to both move traffic
and provide some access, these roads typically are situated in between arterial roadways and provide
connections between local roads and arterials roadways. :

One other component of a well-designed roadway network is the formation of a grid system with
arterial and collector foadways running both north/south and east/west. In many communities there
are natural and man-made barriers that prevent the completion of a fully functioning grid. These
T barriers include: rivers, canals, topographical features such as hills and tanyons, freeways, airports,
. railroads, freeways or even large developments such as military |nstaI|at|on5 Often times bridges or

other means to cross these features are constructed to complete a grld system especially when nearby
roadways reach their capacity. :

Over the last three to four decades the area of Richland and Kennewick south of SR 240 and west of
Columbia Center Boulevard has been developing. As this area has developed additional roadways have
been planned and constructed to serve the area, many of which have been widened after being in
existence for over 20 years. As evidence of this joint effort between the two cities of Richland and

Kennewick to put in place a grid network of functlonaily classified roads the following improvements
have been carried out in recent years:

s Steptoe Street was connected between SR 240/Columbia Park Trail and Gage Boulevard
¢ Tapteal Drive was constructed between Columbia Center Boulevard and Steptoe Street

* Columbia Center Boulevard was widened to 6 lanes and grade separated with the BNSF railroad
being lowered ' :

* Gage Boulevard was W|dened to 5 lanes

e Leslie Road was constructed to urban standards

* Center Parkway was extended south and west to future Steptoe Street

» Steptoe Street was extended south to connect to Center Parkway

o Construction is underway of Steptoe Street south to Clearwater Avenue, including a grade
separation with the BNSF railroad, with opening anticipated in 2013

The completion of Center Parkway north of Gage Boulevard is merely one step of many to complete .
. both a functionally classified network and a'north-south component of a grid system to provide safe
efficient movement of traffic into this area of the region.

0- 000000096
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. Congestion Relief

As described above, Center Parkway is one piece of a planned network of roadways. Columbia Center
Boulevard is one of the busiest roadways in the region. The extension and connection of Steptoe Street
to Clearwater Avenue has long been planned to provide significant relief to that congested facility.
However, as growth continues to fill in the undeveloped portions of the area, regional models indicate
that Steptoe Street will also become congested. The significant commercial activity attracted to the

area immediately around the Columbia Center Mall requires a well thought out plan for accommodating
traffic demand. Having alternate routes and multiple roadways will allow traffic to move into and out of
this congested area, enhancing the ability to provide services and let the region continue to develop
without extending other urban infrastructure into areas not yet served.

Center Parkway has been planned to provide relief to both Columbia Center Boulevard as well as

Steptoe Stréet; consistent with the philosophly of providing collector roadways parallei and in between
arterial roadways.

Improved Access

There is also significant land yet to be developed in this general area of the region, including nearly 60
acres between the railroad and SR 240 which has degirable visibility. Today this land has all utifities and
collector roadway access on Tapteal Drive, however it is not as close to the rest of the commercial areas
as it could be without Center Parkway, because of the barrier created by the railroad, so it lacks the
synergy that commercial areas often seek. :

. Currently to get from the Columbia Center Mall to businesses on Tapteal Drive, traffic must make a left
turntogo north on Columbia Center Boulevard, which is often congested, then proceed to goeast on
Yellowstone Avenue, south on Belfair Street and then procéed west on Tapteal Loop to access Tapteal
Drive. With the Center Parkway connection, traffic will be able to exit the Mall area on the west side
and go north at the roundabout at Gage Boulevard and proceed directly north to Tapteal Drive.

Improve Emergency Response .

Emergency response to the area is provided by both the City of Richland, with a fire station on Gage
Boulevard West of Leslie Road, and by the City of Kennewick with a fire station on Quinault Avenue east
of Columbia Center Boulevard. Aninteragency agreement allows both jurisdictions to respond to
incidents in the other jurisdiction, so coverage areas overlap. An evaluation of distances and emergency
response times was performed by exammmg 4 potential routes: from each fire station with and without
the proposed Center Parkway connection between Gage Boulevard and Ta pteal Drive. Three of these
-routes are shown in Figuie 2 {the fourth is not shown because using the new Center Parkway Extension
is only a benefit from the City of Kenriewick fire station Because response from that site is quicker).

For comparative purposes an examination of response times to the Holiday Inn hotel immediately north

and east of the Center Parkway crossing of the railroad tracks was undertaken. It was determined that

from the Kennewick fire station that the current route on Columbia Center Boulevard and Tapteal Loop

is 1.31 miles away and takes 2:48 minutes to respand, with the Center Parkway connection the distance

‘ would be 0.98 miles and only take 2 minutes, nearly a 30% reduction. From the Richland fire station the
current route on Gage Boulevard, Steptoe Street and Tapteal Drive is 2.59 miles and would take 5:42

. minutes, with the Center Parkway connéction the distance is shortened to 2.02 miles and 4:18 seconds.

‘ O- 000000097
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Center Parkwoy Extension end Railroad Cressing
Traffic Study

Traffic Forecast and Operational Analysis

Traffic Volumes

. For this traffic study a 20 year forecast of traffic volumes with Center Parkway was needed in order to
perform operational analysis at the interséction of Center Parkway and Tapteal Drive. This forecast was
needed to determine appropriate intersection and traffic control and.ensure that traffic would not béck
up across the railroad tracks during peak times. A comparison of the benefits to other facilities was also
desired. Thus a.forecast of year 2033 traffic volumes with the existing roadway network (without the
Center Parkway Extension) and with the Center Parkway Extensron was prepared..The methodoiogy to
prepare those forecasts is presented below.

As a tool in preparing the Regional Transportation Plan, the Benton Eranklin Council of Governments
maintains a set of regional computerized transportation models. The model is developed using current
traffic data and land uses in the region (representing year 2010) using Transportation Analysis Zones
(TAZs) that are defined with various attributes descrrblng the number and type of households and
employees as well as other land uses within each zone. The model is calibrated using Federal H|ghway
Administration procedures and methods. Orice calibrated, changes in assumptlons for future land uses
and roadway networks can be made to determine the potential impacts of developments and/or
roadway scenarios. Land use assumptions representing future conditions are developed to determine
various impacts on the roadway network at a regional level. The future year model representing the
year 2030 developed by BFCOG represents the best land use and roadway assumptions available at the
time it was created.

It must be recognized that although traffic models are calibrated within acceptable ranges, the model is
. a tool in transportation planning and traffic forecasting. Professional judgment should be used in
" interpreting modet outputs, To arrive at reasonable estimates of traffic volumes for the year 2033, a
comparison of model results representing the year 2030 and 2010 was made; a comparison between
2010 model resuits and actual 2010 traffic counts was also made.

Specifically, an evaluation of how well the model currently performs and how closely existing traffic
volumes are predicted by the model was made. Anassumption was made that if the model currently
predicts higher or lower traffic volumes than actually bbserved that this trend would continue into the
future. The 2030 model was also compared to determine the growth in traffic between it and the 2010
model. Growth rates for the various roadway links being evatuated for.this study were determined and
continued from the year 2030 to 2033, but were applied to the year 2010 ground counts.

A few additional steps were undertaken to arrive at final projections for traffic volumes on applicable
roadways. First, a cordon fine was examined to ensure that the future volumes crossing a line
immediately north of Gage Boulevard was within 1% in both scenarios. Since there is no existing traffic
to compare against for the Center Parkway Extension some minor adjustments were needed. A second
step was performed which balanced the volumes entering and exiting the two intersections at the end

" . of the new Center Parkway Extension at Gage Boulevard and Tapteal Drive. '

Average Daily Traffic (ADT) volumes were also preparedby examining the peak hour proportion of the
all day volumes for the 2010 calibration counts along the cordon line used and applying that percentage
to the final peak hour forecasts prepared. The forecast ADT for Center Parkway at the railroad crossing
is 7,000 vehicles. A table in the Appendix shows all of the vartous volumes used for this forecast, with
. the volumes for both scenarios being shown in Figure 3. '

J-U-B Engineers, Inc. |30‘13—007/CEnterParkwayTraf‘ficStudyFinal.docx . 0%00099
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Center Parkway Extension ond Ruilroad Crossing
Traffic Study

Some observations with respect to anticipated adjustments to traffic patterns during the PM peak hour
with Center Parkway Extension in place include:

‘e Traffic volumes on Columbia Center Blvd and Steptoe St will go down 210 and 310'respectively

e Traffic volumes on Gage Blvd west of Center Parkway and East of Steptoe Street will go up.250

and 180 respectively -

e Volumes on Center Parkway south of Gage Boulevard W|I1 goup 220

e Volumes on Tapteal Drive will go up 330

e Volumes on Grandridge Boulevard south of Gage Boulevard will go down 50

e Quinault Avenue west of Columbia Center Boulevard will go down 50

o Columbia Center Blvd south of Canal Drive will go down 170

o On several roadways outside of those mentioned ahove, such as Gage Blvd west of Steptoe
Street, Steptoe Street south of Gage Blvd

An opening day forecast of the ADT was also prepared. The BFCOG model had no such projection, so

the growth rate along the cordon line of 1.6% per year was used and backed up from the 2033 forecast.
The resulting 2014 ADT is 5200 vehicles.

Operational Analysis

An operational analysis was performed for the intersection of Center Parkway/Tapteal Drive, it being
660’ from the railroad crossing. The intersection of Center Parkway/Gage Boulevard was not expected
10 cause any problems because it is approximately 1,000" from the railroad crossing and the intersection
control is a roundabout which would provide better service that the stop sign north of the railroad-

. ' crossing.

The analysis of Level-of-Service {LOS) is a means of quantitatively &escribing the quality of operational
conditions of a roadway segn’ient or intersection and the perception by motorists and passengers.
Service levels are identified by letter designation, A —F, with LOS “A” representing the best operating
conditions and LOS “F” the worst. Each LOS represents a range of operating conditions and one ar more
measures of effectiveness (MOE's) are used to quantify the LOS of a roadway element. For intersections
the MOE used is average control delay (seconds) per vehicle. While there are several methodologies for
estimating the LOS of intersections, the most commonly used is presented in the Highway Capacity
Manual and is the methodology.used in this study {HCM 2000). The Highway Capacity Manual LOS
criteria for unsignalized intersections are summarized in Table 1.

Table 1. Level of Service Criteria for U'nsignalized‘Inters’ections

.. - . ot “.Average’ Control Delav
Levelof § LOS) :
b e"'e“‘»’ ‘g“"ce-‘ '-) A R _(seconds/.vehlcl_e)

[

<=10
>10-< 15
>15-<25
>25 -« 35
>35 - <50

>50

Source: Highway Capacity Manual 2000, Transportation Research
. : Board, Mational Research Council, Washington, D.C., 2000.

m|m|TO|(n | m|>
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Center Parkway Extension gnd Railroad Crossing
Traffic Study

For unsignalized intersections delay is based on the availability of gaps in the major street to altow minor
street movements to occur. As traffic volumes increase the availability of gaps will decrease and greater
delay tends to result in driver frustration and anxiety, loss of time, unnecessary fuel consumption, and

contributes to unnecessary air pollution. The .Cit\/ of Richland standard for Level of Service is LOS D" for

minor street approaches at unsignalized intersections, meaning the overall intersection LOS must be “D”
or better. ‘

Peak hour traffic volumes shown in Figure 3 at the intersection of Center Parkway and Tapteal Drive
were input into the Highway Capacity Software (HCS) along with the assumption that the intersection
would have exclusive left turn lanes for each approach and a stop sign for northbou nd Center Parkway.
This analysis was performed to determine the delay and Level of Service at the intersection as well as
queue lengths for the northbound approach. The results of the capacity analysis and intersection delay
for existing conditions are shown in Table 2 with LOS worksheet calculations included in the Appendix.

As shown in Table 2, the intersection of Center Parkway is forecast to operate with acceptable delay and
LOS, with under 25 seconds of average vehicle'delay and LOS C. It was determined that the average
queue length during the PM peak hour would be approximately 4.09 vehicles for the left turn lane and
less than 1 vehicle for the right turn lane. Thus, with an average vehicle length of .25 feet the gqueue
length would not extend more than 125 of the total 660° feet back from Tapteal Drive to the railroad
crossing and there is no concern that vehicles would be put in an unsafe situation of being stopped on
the railroad tracks during a train event.

Table 2. Summary of 2017 Build Scenario Delay {sec} and Level of Service

Northbound Northbound
Intersection Left Turn - Right Turn
Center Parkway/
Tapteal Drive
LEGEND ] ‘ ‘
22.5/C Delay and Level of Service using existing lane configurations

24.7/C 10.6/B

An analysis was also performed to determine the potential impact of a train event on the intersection of
Center Parkway/Tapteal Drive. Trains operating on the Tri-City and Olympia Railway are typically -
refatively short trains of 10 — 12 cars. To be conservative, and allowing for increased rail demand, an
evaluation of a train with 30 cars of average length of 50.feet was performed. Because it is not
uncommon for trains to travel in the 10 MPH range, this speed was used for this analysis, however
clearly a faster train would result in a shorter duratien of the railroad crossing closure. It would take 1.7
minutes for a 30 car train to travel its 1500 foot length at 10 MPH. Adding 15 seconds to account for the
railroad crossing gate arms amounts to just under 2 minutes of total closure during a train event or
3.33% of the peak Hour. With 420 southbound vehicles during the peak hour it would be expected that
approximately 14 véhicles might be stopped at the crossing during a trainevent. The average length of
vehicle being 25’ would amount to a queue length extending back from the railroad crossing of
approximately 350°, which would still leave 300" between the queue and Tapteal Drive. The driveway
for the Holiday Inn and the property on the west side opposite the Holiday Inn could be blocked for a
portion of the train event, however southbound vehicles destined for the Hotiday Inn could use the
center turn lane te proceed to their destination. Cross access between the two parcels on the west side
could be a possible feature to better accommodate a train event. -
0-000

000102 .
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Center Parkway Extension and Roilrood Crossing
Traffic Study

Center Pa rkway Project Area Con5|deratlons
The project area for the Center Parkway Extension is shown in Flgure 4. There are two considerations
worth dlscussmn here for future development and consideration in the design of the roadway.

First, development on the east side of the road immediately north of the railroad crossing is the Holiday
Inn which has two access points. The southern access is within 100" of the railroad crossing and the '
‘northern driveway is over 200" from the crossing. On the west side of Center Parkway there are two
undeveloped lots. Itis recommended that the southern lot on the west take its access opposite the
northern access to the Holiday Inn, and that the northern lot take either share that access or take access

from Tapteal Drive. In this fashion there will be enough spacmg between the railroad crossmg and the
driveway accesses to Center Parkway.

Second, as a safety benefit to the railroad crossing, and to improve the environment for businesses and
homes in the vicinity, the cities are interested in cf_eatihg a Quiet Zone at the railroad crossing. To be
most effective, a Quiet Zone at the Steptoe Street railroad crossing would be desirable as well.

The Federal Railroad Administration, since the early 1990's has undertaken a substantial technical and
public process to put rules in place to require the sounding of train horns at all railroad crossings. The
rule was finalized in 2005. Alongwith this requirement, provisions were included to allow the creation
of Quiet Zones that have Supplementary Safety Measures (SSM’s) at railroad crossings that “fully
compensate for the absence of the train horn.” These SSM’s are physical constraints that prevent
travelers from circumventing the gate arms at a railroad crossing, thus providing for a safer condition.
Without the need for train horns the crossings are also more neighborhood and business friendly. In
.any event, when the train conductor sees the need, the train horn can be blown for improved safety.
The purpose of the Quiet Zone is to eliminate the “routine” btowing of the train horn. For these
particular crossings, a raised center median extending back 100’ in length from the gate arms is the most
cost-effective SSM. A formal procedure will need to be followed by the City of Richland to establish the
Quiet Zone once the Supplementary Safety Measures are in place.

‘ ——0-000000103
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Center Parkway Extension and Railroad Crossing
Traffic Study

. 1 -
. H -

Summary and Recommendations

il

This Traffic Study has been performed to describe the efforts put forth by the City of Richland and the
City of Kennewick to complete a roadway network that includes the extension of Center Parkway in
_order to accommodate growth in the region. Four primary objectives have been discussed that

document the needs and benefits of extending Center Parkway between Gage Boulevard and Tapteal
Brive that include: '

- Complete-a grid network of functionally classified roadways — The completion of Center
Parkway north of éége Boulevard is merely one step of many to complete both a functionally
classified network and a north-south co‘mponent of a grid system to provide safe efficient
movement of traific into this area of the reglon

‘o Prowde relief to congested arterial faulrtles Center Parkway has been planned to provide
relief to both Columbia Center Boulevard as well as Steptoe Street, consistent with the
philosophy of providing collector roadways parailel and in between arterial roadways.

* Provide improved access to commercial areas and developable land — nearly 60 developable
acres of commercial land between the railroad and SR 240 which Kas desirable visibility wr[l have
improved access: and will gain the synergy that commercial areas often seek:

o Improve emergency response times — a significant area will have |mproved emergency response
times, somé with nearly a 30% reduction.”

Traffic forecasts were prepared with.and ‘without the Center Parkway Extensionfor the year 2033. Ttis
. expected ‘that the most S|gnlfrcant change in trafflc patterns will be a decrease in traffic volumes on
Co!umbra Center Boulevard and Steptoe Street of 210- and 310 respectwely durmg the PM peak hour.
"An exammatlon of traffic qQueues in the \rlcmity ofthe rallroad Crossing was. perforrned and it was
estimated that the northbound queue would be less than 125 feet back frorn Ta pteal Drwe with over o
650 feet of distance between Tapteal Drrve and the ra|!road crossmg . '
A : < L ST N :
: For the undeve'roped Iand west of Center Parkway between ‘the: rarlroad and Tapteal Dnve itjs
*. recommended that the southern lot of the west take |ts dccess opp05|te the!forthérn-access to the |
, Hol:day Inn, and that the northern lot take either share that-access or take access from Tapteal Drive. In

this fashion there will be enough spacing between'the railroad crossing and the driveway accesses to
Center Parkway. C

Lastly, as a safety benefit to the railroad crossing, and to improve the environment for businesses and
homes in the vicinity, a 100’ median extending back from the raitroad crossing gate arms should be ‘
installed. This is recommended as a Supplementary Safety Measures (SSM’s) that will “fully
compensate for the absence of the train horn” and allow the establishment of a “Quiet Zone” per the
Federal Railroad Administration rules. This SSM is a physical constraint that prevents travelers from
circumventing the gate arms at a railroad crossing, thus providing for a safer condition. The crossing at
Steptoe Street should also be included in the Quiet Zone

J-U-B Engineers, Inc. [30:13—007/CenterParkwayTraf'ficStudyFinaI ' 0-0000001 05
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CENTER PARKWAY.TRAFFIC STUDY

TRAFFIC FORECAST
2010 2030 Model T . 033+ -
Calibration Regional Without With Without With 2033 ADT
‘ Ground Counts ‘Model Center Pkwy Center Pkwy CenterPkwy | - Center Pkwy w/o with
Location NB/WB SB/EB-| NB/WB SB/EB | NB/WB SB/EB | NB/WB SB/EB | NB/WB SB/EB | NB/WB SB/EB | Center Pkwy
Tapteal W/CCB - 120 101 .| 132 ° 163 | 299" 328" 265 266" ] 290 210 | 260 210 4600 4400
Tapteal W/Center Plkwy- 120 101 | 132 163 299 - 326 445 602 290 210 | 400 430 4600 7700
Tapteal E/ Steptoe 82 73 136 153 399 344 232 307 250 170 150 150 3900 2800
CCB s/SR 240 1906 1981 | 1618 1724 | 2182 2250 | 2180 2202 | 2700 2710 | 2690 2650 | 50100 49400
Mall E/Ctr Pkwy 314 296 200 265 1 255 303 217 296 420 350 370 340 7100 6600
Gage W/Steptoe 1144 765 ] 1117 1014 | 1370 1081 | 1368 1070 | 1470 860 | 1470 850 21600 21500
Gage E/Steptoe 1424 1117 | 1534 1305 | 1593  1177°] 1740 1228 | 1550 1060 | 1690 1100 | 24200 25800
Gage W/Ctr Pkwy 596 595 735 826 -] 756 856 | 945 ~ 978 | 640 - 650-| 790 750 | 11900 14300}
-, Tiapteal Overpass: 156 95 138 55 234 129 | 157 133 | 280 230 | 190 @ 240 4700 4000
| iLeslie'NyGage 473 662 408 645 | 476 757 470 754 580 810 570 810 | 12900 12800
' Steptoe N/Gage 670 825 833 784 | 1183 1597 | 1051 1414 | 1000 1760, | 890  ©560 | 25600 22700]-
" CenterPkwy'N/Gage - - - - |} 271 427 | - « | 340 420 7000
« 1GEB N/CGanalDr 1603 1815 | 1676 . 1825 [ 2252 2361 | 2171 2205 | 2260 247’M 2170 2300 | 43800 41400
Leslie S/Gage 625 934 672 907 782 917 779 915 | "760 1040 | 760 1040 | 16700 16700
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Grandridge 5/Gage 967 755 620 675 540 © 498 | 530 459 880 580 870 540 13500 13100
Center Pkwy $/Gage ' 384 414 575 601 550 603 651 761 | 390 440 470 540 7700 . 9400
CCB S/Canal Dr 1275 1478 | 1514 1629 | 2003 2133 | 1935 2022 | 1770 2030 | 1710 T 1920 | 35200 33600
Center Pkwy s/G'Ridge 256 498 270 410 429 512 445 522 430 650 4490 660 10000 10200
Quinault W/CCB 627 567 865 . 841 976 1054 | 925 1042 | 740 750 700 740" | 13800 13300
! cm\me N/Gage 2744 3302 | 2917 3254 | 3911 4715 | 3963 4800 | 4120 5270 | 4160 5330 | 87000 87900
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BAVIT EVANS
e ASSOCIATES e,

Meeting Record

Projeci: City of Richland — Center Parkway At-Grade Crossing -

DEA Project #: | CRCH0000-0001

Date: - | December 11", 2012

Time: ' 9:30 A.M. until 12:00 P.M.

Subject: Center Parkway proposed at-grade hlghway—rallroad Crossing Diagnostic Meeting
Attendees: Pete Rogalsky, City of Richland; Jeff Peters; City of Richland; Julie Nelson, City of

Richland; Kathy Hunter, Washington Utilities and Transportation Commission
{UTC); John Deskins, City of Kennewick; Steve Plummer, City of Kennewick;
Bruce Beauchene, City of Kennewick; Spencer Montgomery, JUB Engineers;
Susan Grabler, David Evans and Assocrates Kevin Jeffers David Evans and
Associates

Invited but not | Rhétt Peterson Tri-City and Olympla Raifroad;
in attendance Scott. D. Keller Port of Benton

Location: Current end of street near 1970 Center Parkway, Rlchland WA 99352

Copies to: Invitees, project file

Introductions

City of Richland ' City of Kennewick

Pete Rogalsky, Public Works Director John Deskins, Traffic Engineer

Jeff Peters, Transportation & Development - - Steve Plummer, Engineering Services
Manager . ' Manager

Julie Nelsan, Projgct Engineer - Bruce Beauchene, City Engineer

Washington Utilities and Transportation David Evans and Associates (DEA)

Commission (UTC) . .

- Susan Grabler, Grade Crossing/Quiet Zone
\ Specialist

JUB Engineers . Kevin Jeffers, Project Manager

Kathy Hunter, Rail Manager

Spencer Montgomery, Transportation Planner

Items Discussed:

City of Richltand (City) intends to petition the UTC to allow the opening of a new at-grade crossing at
Center Parkway over the Port of Benton {Pori) fracks operated by Tri-Cities and Olympia Railroad
(TCRY). They are leading the project under an inter-local agreement with' the City of Kennewick. The
two cities will have joint ownership and maintenance responsibilities for the roadway infrastructure.

The proposed roadway would run north-south and connect the existing dead-end Center Parkway in
Richland to the existing round-a-bout at North Center Parkway and West Gage Avenue in Kennewick.

'0-000000109
S 000036
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CenterAParkway At-Grade Crossing
Diagnostic Meeting Record
Page 2

- The proposed roadway will cross the Port tracks just south of the current dead-ended Center
Parkway. The north property line of the Port railroad is the boundary of the two cities, making the
proposed at-grade crossing in the City of Kennewick. ”

Whlle invited, the TCRY and Port did not have representatives in attendance. Thus, no one at the
meeting entered the Port right-of-way. *

There are currently two sets of tracks at the proposed highway-railroad crossmg The TCRY holds -

train operating rights on the northern-most set of tracks that extend to the Port of Benton, north of

Richland. The Port of Benton owns the rail infrastructure and the underlying right-of-way. There are

two tracks on the Ports right-of-way at the proposed Center Parkway highway-railroad crossing;

based on aerial photos, the northerly track is the “main” line track; the south track is a siding track.

The turnouts {aka switches) to the siding are about 500 feet to the east and about 1,600 feet to'the
west of the proposed crossing.

It is believed that the train speed on the main track is about 35 mph; the siding speed is believed to be
no higher than 10 mph The Federal Railroad Administration (FRA) crossing database for the Steptoe
Road at-grade crossing (USDOT Number 310397T) about 1/3™ of a mile to the west suggests that six
trains per day traverse the proposed crossing, but this data has not been updated since 2004.

Further, the Port and the City both anticipate incréases in industrial development on the rail line which
could increase the number or length of trains using the branch line..

In the past, TCRY is believed to have used the siding to interchange cars With Union Pacific Railroad
(UPRR). Itis now understood that TCRY moves cars bound for UPRR further into Kennewick.

Both UPRR and BNSF Railway have trackagé rights into the Port of Benton, based on a recent court
case. The City has agreements with both the BNSF and UPRR to not oppose a petition for the
proposed Center Parkway at-grade highway-railroad crossing, The UPRR agreement includes a
ctause that UPRR will no longer interchange cars at the proposed at-grade crossing location. The

. City also has an agreement with the Port of Benton that would grant an easement for the roadway
once a Crossing Order is received through the UTC process.

About 200 feet south of Port-tracks are two UPRR tracks. These tracks are no anger being used.
The City of Kennewick has purchased the ROW for the roadway from Union Pacific” The City intends

to remove the tracks from the roadway ROW as part of the project, so no at-grade crossing of these
two tracks will be required.

DEA presented a three-page conceptual design of what the proposed at grade crossing might look
like. This depicts only the “main line” Pori track will be crossed and assumes the “siding track” will be
relocated or removed from the crossing. It was discussed that elimination of the “siding” track would
likely be a condition of approval of the petition. The crossing is conceptually designed to include
active warning devises including bells, flashing lights, and gates. While the conceptual design deplcts
four lanes, the City advised that it will only have two travel lanes, a center turn lane and two bike
lanes. Sidewalks on both sides of the proposed roadway are also included to be located behind the
automatic warning devices per the MUTCD.

During the meeting, it was discussed that non-mountable medians would be included at the proposed
Port crossing; the southern median would be at least 100 feet from the crossing arm protecting the

~ 0-000000110
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Center Parkway At-Grade Crossing
Diagnostic Meeting Record
Page 3

nearest track. The northern median would be 60 feet long to accommodate the existing hotel
driveway in the northeast quadrant of the proposed crossing.

- It was also discussed that a quiet zone for the crossing would likely be pursued if the crossing is
approved by the UTC. This may result in the use of four-quadrant gates rather than the two-quadrant
gates shown in the conceptual design; however, this will not be a part of the initial petition. The Quiet
Zone process for the crossing was briefly discussed. The UTC's only role in such actions is to provide

comments on the safety of the proposal; it is the FRA that makes the final decision on Quiet Zone
applications:

Emergency services were discussed. The City has a fire station and EMT service-at 710 Gage
Boulevard, while the City of Kennewick has a fire station and EMT service at 7400 W Quinault
Avenue. It appears that the Kennewick station is closer to the existing hotel just north of the proposed

crossing. A map showing the emergency services covering this area should be provided to the UTC
during the petition process. :

The UTC petition process was discussed. The UTC will require the City to provide justification for why
a grade separation is not feasible at this location. Technical infeasibility i5 a major consideration at
this location due to grades approaching it from the north and the Holiday Inn Express main entrance
that would be eliminated. Once the petition is submitted, the UTC will notify all stakeholders who
have not waived the UTC hearing process. The stakeholders will have 20 calendar days to respond
to the petition. If all stakeholders are not in support of the petition, UTC staff will recommend that the

matter be set for hearing. The City should also provide the projected AADT for the Center Parkway
crossing, which will be required in the UTC petition.

0-000000111
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Center Parkway Extension

Grade Separation Evaluation

Center Parkway and Tri-City and Olympia Railroad

The Cities of Richland and Kennewick are seekingto extend Center Parkway from Gage Blvd north to
Tapteal Blvd. The extension is part of the City of Richland'’s and City of Kennewick’s long term
transportation plans. The project would construct a 3-lane roadway for 750 feet starting on the north side
of the Gage Blvd Roundabout crossing the railroad tracks and connecting into the existing improvemerits
just south of Tapteal Blvd. '

This report evaluates the feasibility of constructing a grade separated crossing in lieu of an at-grade
crossing at this location. It is intended to be used to support a petition to the Washmgton Utilities and
Transportation Commission.

[EXISTING CONDITIONS: | ik

Railroad .
» Tothe Eastof the proposed Center. Parkway crossing, approx 1,900 feet, there is arailroad brldge
crossing over Columbia Center Blvd. : :
» To the West of the proposed Center Parkway crossing, approx. 3,800 feet there is an at- g1 ade
signalized crossing of Steptoe St.
» For evaluation purposes, the track is assumed to be on an approx. 0.11% grade fl om Steptoe St. to
Columbia Center Blvd.
Center Parkway ‘
» The existing width of Center Parkway is 46 feet.
» Improvements stop just north of Gage Blvd at the Private Dr and start just north of the railroad
tracks. )
¥ The roadway grade approaching the railroad from the south is descending at 0.5%, but appl oaching
the railroad from the north, the roadway is climbing at up to 6.0%.

[DESTGN CRIT‘ERIA: O - - J

Railroad
» Max track grade of 1%.
3>  Minimum vertical clearance of 23.33 feet.
> Minimum horizontal clearance of 25 feet either side of track. .
Center Parkwagy
# The width of Center Parkway in the area of the railroad will be 46 feet

» Minimum vertical clearance of 16.5 feet.
» Minimum horizontal clearance is the width of the roadway section.

0-000000113
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[EVALUATED QPT;I'QNS;;a.r.' T T ]

Option #1-Maintain Center Parkway elevation and lower track either side of crossing. . .
> This option is not feasible due to the impacts at the Columbia Center Blvd crpssing. In order to lower
the track and maintain the elevation at Center Parkway, the grade past the existing railroad bridge
and Columbia Center Blvd would need to be lowered over 18 feet. Columbia Center Blvd'is a ‘highly
travelled arterial and the surrounding area around the crossing is developed. Therefore, the impacts

to the traveling public and properties rule out this option. {Due to its obvious infeasibility; no exhibit
has been created for this Gption.)_ : _ -

H
-

Ontron #2-Lower rar!road and elevate Center Parkway
> This option is not feasible because the Center Parkway profile design will not meet C1ty design
criteria. The roadway grade would be over 8%. Further the fill depth would be over 19 feet
restri'c'ting access to existing businesses as well a's adjacent properties. It would also require

extensive retaining wall systems along the railroad as well as Center Parkway. [See Grade Separation
Evaluation #2 Exhibit)

Option #3-Maintain railroad elevation and lower Center Parkway under track. _

» This option is not feasible because the excavation depth along Center Parkway would be over 23 feet,
This would restrict access to existing businesses as well as adjacént properties. It would require an
extensive ref:aining wall system along Center Parkway. It should also be noted that a rail over
roadway crossing is generally not desirable to railroads as this tehyds to increase maintenance costs,

(See Grade Separation Evaluation #3 Exhibit}

Option #4-Raise railroad and lower Center Parkway. . .

» This option is not feasible because the fill depth along the track would be over 18 feet requiring an
extensive retaining wall system to keep the fill within the right of way. Raising the grade of the
railroad would likely require fill slopes that could impact the loop road parallel to the tracks that goes
over Columbia Center. Similarly, fill slopes would likely impact privat'é properties on eithér side of
Center Parkway. Although this has the least grade impact along Center Parkway it would still require
an excavation depth over 6 feet and would restrict access to existing businesses as well as adjacent
properties. (See Grade Separation Evaluation #4 Exhibit)

Summary

In looking at a grade separation, the most desirable configuration is for the roadway to go over the railroad.
Options #1 and #2 evaluate'what would be required to provide a roadway overcrossing of the railroad.
Neither of these options are feasible geometrically. The next configuration is for the railroad to go over the
roadway. Options #3 and #4 evaluate what would be required to provide a roadway undercrossing of the
railroad. Opticn #3 is not feasible due to the excavation depths and access issues. Option #4 is not feasible
because, like Option #3, the depths of the fills restrict access to the businesses and adjacent properties. In
addition, Option #3 and #4 would be difficult to construct while maintaining rail operations.

Based on this analysis, a grade separated crossing is not feasible at this location.
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GRADE SEPARATION EVALUATION #2

RAILROAD UNDER ROADWAY
+HOLD RR ELEVATION AT COLUMBIA CENTER RR ERTIGE
- GRADE AR TOWARDS CENTER PARKWAY USING A MAX -1% SLOPE
QPTICN DOES NOT WORK GEOMETRICALLY:
- GRADE ON CENTER PARKWAY EXCEEDS MAX ROADWAY GRADES ALLOWED
- FILL DEPTH I5 1 EXCESS DF 1§ WOULD RESTRICT AGGESS TO PROPERTIES ALONG CORRIDOR.

- CONSTRUCT ROADWAY BRIDGE OVER RAILROAD FOR CENTER PARKWAY CROSSING

EL U ETE N

- RETAINING WALL HEIGHTS GREATER THAN 19" WOULD BE REQUIRED.
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GRADE SEPARATION EVALUATION #3

ROADWAY UNDER RAILRCAD

- HOLD RR ELEVATION AT CENTER PARKWAY
- GRADE ROADWAY UNDER RAILROAD
- GONSTRUCT RA SRIDGE OVER ROADWAY FOR CENTER PARKWAY CROZSING

OPTION DOES NOT WORK GEOMETRICALLY:
- EXCAVATION DEPTH |5 IN EXCESS OF 23'WOULD RESTRICT ACCESS T4 PROPERTIES ALONG CORRIDOR,

- RETAINING WALL HEIGHTS GREATER THAN 23' WOULD BE REQUIRED,

AMATYALYL

e

(Ralll TR
litinladuly
TR HE R L

IR )
IR i
T
}ttulilgmluylzlilf
AT A
L) IEII‘,’E G
SR FHIGE I H
BRI/ 21
s Bt
ECF )
uu';griui%m o
HEULYTHIEIEAD
xsmm_xc\‘:f!f,mlkt". Wl

ilﬁgéwmﬁ) i
(I
JILEEALmmInne
E A
1 g RIG
(T LT A
IS
L
B
f{ i

AT
iy ESTH
SN A1 ik
i T1D4s £
e
IR AT
LTy AT TR
P T T
AT TR HHIMH

HIEH AR

T
HE S
Mg

T
i (IS
it
R
ksl
A
iz
I
i
RHERHERT

<RI

(I RETET
['liujj![ﬂliﬁliu
s
THiBITRG
T
(! iy
[{ikI
CmimE
H| et
PIATEDAL N
st
o

[y
J (L

T
lnp
FriE
S BN
12 e
pERILE
AT
IR0
Ak BRI
l!IIH%IIILUiiH
i S
Dl 2L
i
LiAp| TR
mppAT:
I Emam
i

oty 4

il 2

I{immm &
i \ Illl”

Bl gg1= 70y
1313 HHlH
ﬁ.ﬂ]}llgtﬂjlu
|31 S il
numuéemm
Rl g
B0 A0
ST
MRNE i
SRy
fil T HADIII
T i
(iR
{14 I A

UTHITETN

] e

e

AR

T

T

]

S

p
N,

Y
L3

o

o, ey --."\-wt.,.":

\J‘ = ‘L: —u| =2

e
23
Wit

)

0% S
Y N
]

i

0-000000117

SN
52000044
e

B




e

GRADE SEPARATION EVALUATION #4

ROADWAY UNDER RAILROAD
 OPTION DOES HOT WORK GEOMETRICALLY:

- HOLD RR ELEYATION AT COLUMBIA CENTER RR BRIDGE

- GRADE ROADWAY TOWARDS CENTER PARKWAY USING A MAX +1% SLOPE
- CONSTAUGT RR BRIDGE OVER ROADWAY FOR CENTER PARKWAY CRQSSING

- EXCAVATION DEPTH IS N EXCESS OF 6 WOULD RESTRICT ACCESS T(H PROPERTIES ALONG CORRIDOR.
- RETAINING WALL HEIGHTS GREATER THAN 18'WOULD BE REQUIRED ALONG THE RAILROAD,
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DAVID EVANS
Ao ASSOCIATES ne.

. . ' Appendix to Center Parkway Extension Grade Separation Evaluation

In Support of a Petition to Construct a New Highway-Rail Grade Crossing
Prepared by Kevin M. Jeffers, PE of David Evans and Associates
S March 25, 2013

Background

_The cities of Richland and Kennewick propose to extend Center Parkway over the rail line owned by the
Port of Benton. It is a proposed to be a two tane urban arterial roadway with a center turn lane, two
bike lanes and two sidewalks, running north/south and connecting the twao cities. Land use in the urban
area is primarily commercial, with residences southwest of the proposed crossing. The proposed speed
of the roadway is 30 mph. The projected Annual Average Daily Traffic (AADT) is 7,000 in 2033.

The exi'sting rail line is running east/west but is curving slightly at the proposed crossing location,
resulting in a slight skew (22 degrees from normal). There are two tracks at the proposed crossing
location; however the project proposes to remove the short siding track on the south'side of the “main
track. The rail line is expected to host and maximum of up to six (6) freight trains per day at speeds up
ta 15 mph, based on the current level of service and the industry move to consolidate car-load éervice
into blocks or unit trains for economy of scale. No passenger trains are operating or aﬁticipated.

”

.| Whyis a gréde.separation not warranted?

The Federal Highway Administration (FHWA) Grade Separation Guidelines state that a highway-rail
grade crossing should be considered for grade separatlon whenever one or more of the following
condltlons in the table betow exist. '

The roadway is part of the designated Interstate System , No
The roadway is otherwise designed to have full controlled access , : No
The posted roadway speed equals or exceeds 70 mph No
AADT exceeds 100,000 in urban area of 50,000 in rural areas No
Maximum authorized train speed exceeds 110 mph No |
An average of 75 or more passenger trains per day in urban area or 30 or more passenger trains No
per day in rural areas

Crossing exposure (the product of the number of trains per day and AADT) exceeds 1,000,000 in No
urban areas or 250,000 in rural areas : :
Passenger train crossing exposure (the product of the number of passenger trains per day and No
AADT) exceeds 800,000 in urban areas or 200,000 in rural areas '
The expected accident frequency (EAF) for active devises with gates, as calculated by the USDOT No
Accident Prediction Formula including 5-year accident history, exceeds a.5

Vehicle Delay exceeds 40 vehicle hours perday No

‘As such, a grade separation is not warranted based on: -

. ’ ¢ Roadway characteristics : e Crossing Exposure Value, or
e Average Daily Vehicle Delay e Accident Prediction

0-000000125
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Appendix to Center Parkway Extension Grade Separation Evaluation
March 25, 2013

To support this finding, the following data was gathered and calculations prepared.
Traffic Volumes

Traffic volumes for 2033 were based on the Center Parkwav Extension and Raitroad Crossing Traffic
Study, dated March 2013 and prepared by Spencer Montgomeryand Rick Door, PE, of J-U-B Engineers,
Inc. These were predicted to be 7,000 average daily vehicles.

Vehicle Delay

In the previously cited traffic study, along with the number of vehicles per day using the crossing, the

. duration of a train event is derived to be just under 2 minutes. Based on the 7000 verﬂcies per da\), the
average vehicles per minute would be just under 5. AtS vehicles per minute, a train event lasting 2.
minutes, and up to 6 train-events per day, the number of hours of vehicle delay would be:

5 vehicles/minute x 2 minutes/train x 6 trains/day x 2 minutes of delay/train / 60 minutes/hour
= 2 vehicle hours per day

This ie less than the 40 veh‘icle hours p'er day threshold.

Crossing Exposure

The Crossing Expesure in 2033 is calculated as:

| -6 trains per day X 7,000 AADT = 42,000, which isl less than the 1,000,000 threshold for urban areas

Accident Prediction:

The methodology used to prepare an accident prediction model for the proposed crossing was
developed using principles consistent with USDOT Accident Prediction Model |
(http://safety.fhwa.dot.gov/xings/com roaduser/07010/sec03.htm). It should also be noted that no
accident history for this proposed crossing is available. l ‘

The basic formula provides an initial hazard ranking based on a crossing’s characteristics. The proposed
crossing’s characteristic will be as foliows:

Warning Device Crossing Gate

AADT (2033) 7,000

Trains per day 6.

Main Tracks 1

Daytime through Trains | 6

Roadway Surface Paved

Maximum Train Speed | 15 -

Highway Type Urban Minor Arterial
Highway Lanes 2 ;

| 0-000000126
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Appendix to Center Parkwav"b\-.ension Grade Separation Evaluation
March 25, 2013

The Basic formula is:
a=K x El x MT x DT x HP x MS x HT x HL,

where:

= initial collision prediction, collisions per year at the crossing
K = formula constant _

= factor for exposure index based on product of highway and train traffic

MT = factor for number of main tracks
DT = factor for number of through trains per day during daylrght
HP = factor for highway paved
MS = factor for maximum timetable speed

= factor for highway type
HL = factor for humber of highway lanes

Based on the proposed crossing characteristics and using Table 19 from Railroad-Highway Groo’e
Crossing Handbook - Revised Second Edjtion 2007, the following factors to be used in the basic formula

are.:

K =0.001088 ) HP=1.0

El =46.53 MS=1.0 -
MT=3.21 . HT=1.0
DT=1.0 ' ' HL=1.11

The resulting factor “a” from the basic formula is 0. 180.

Based on the Table 20 of Railroad-Highway Grade Crossing Handbook - Revised Second Edition 2007, and_
assuming no accidents have occurred, the resulting Final Accident Prec!lctlon is 0.145 accidents per year.’
This is derived by mterpolat:ng between thetwo “a” values in Table 20 of 0.10 and 0.20.

This result shows that the proposed crossing will be well below the FHWA expected accident frequency
threshold of 0.5, where grade separation should be considered Further, tHe result is also below the -
FHWA expected accident frequency threshold of 0.2, where a grade separation should be COI‘ISIdEI‘ed
based on fully allocated life-cycle costs.

Based on the level of accidents predicted, it does not appear a grade separation is warranted from a
public benefit perspective.
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www.ci.kennewick. wa.us

January 24, 2003

Pete Rogalsky

City of Richland’

PO Box 190
Richland, WA 99352

RE: Center Parkway/Gage Boulevard ‘
SEPA — Mitigated Determination of Non-Significance #02-95

Dear Pete:

Enclosed is the MDNS for the referenced project for your review and approval. If you
have any questions, please call me at (509) 585-4287. )

Yours truly,

Steve Plummer
" . ‘Project Engineer

Encl.

0-000000129
PUBLIC WORKS DEPARTMENT . 000056
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January 7, 2003

Jack Clark

Dept. of Public Works
PO Box 6108
Kennewick, WA 99336

Dear Mr. Clark,

Enclosed is a Mitigated Determination of Non-Significance #02-95 for the Center Parkway extension
and Gage Boulevard widening. This Determination means no Environmental Impact Statement is
required in order for the City to continue the processing of your application.

Please notice that several changes have been made to your Environmental Checklist. No additional
conditions have been added. The City of Kennewick has determined that as mitigated, this proposal
will not have a probable significant adverse impact on the environment. An Environmental Impact
Statement (EIS) is not required under RCW 43.21C.030(2)(c). This decision was made after review
of a completed Environmental Checklist, and will be available to the public on request.

If you should have any questions, please feel free to contact me.

- Sincerely,

R vl

Rick D. White, Director
Community and Economic Development

RDW:drk
Enclosure

c: Dept. of Ecology _
WA Dept. Fish & Wildlife - Paul LaRiviere
WA Dept. Fish & Wildlife - Mark Teske, 201 N. Pearl, Ellensburg, WA 98926
Y akama Nation, 815 Sanford Avenue, Richland WA 99352
CTUIR - Carey Miller, PO Box 638, Pendleton, OR 97801
Associate Planner
File
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| E.D. #02-95
CITY OF KENNEWICK . |
'MITIGATED DETERMINATION OF NON-SIGNIFICANCE

Description of Proposal: Center Parkway Extension - Gage Boulevard Widening.

Proponent: City of Kennewick. Jack Clark, Public Works Department.

Location of proposal, including street address, if any: See attached map.

* Lead Agency: CITY OF KENNEWICK

Mitigation Reqilired for Potentially Significant Adverse Impacts: Accordingto KMC 18.80.040(1), the
City may impose any condition necessary to protect the health, safety, and welfare or otherwise bring a
proposed development into compliance with the purpose and intent of this Title.

For this proposal, conditions include the mitigation from the required acquisition of three (3) existing
businesses in a building at 8220 W. Gage Boulevard owned by Mail by the Mall. This building will be
demolished for the Center Parkway extension pursuant to the options discussed and adopted by the

" Kennewick City Council on October 1,2002. The existing business will be re]ocatcd at city expense in

accordance with state and federal guidelines.

x- 