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Statement of Jurisdiction

The underlying arbitration was conducted pursuant to Article 1, Section 11 of the New
York Dock Conditions and interpreted the provisions of a merger implementing agreement. See
New York Dock Railway — Control — Brooklyn Eastern District Terminal, 360 1.C.C. 60 (1979),
and affirmed in New York Dock Railway v. United States, 609 F.2d 83 (2nd Cir. 1979). As such,
the Board has jurisdiction and authority to hear this appeal. See, e.g., Chicago & N. W. Transp.
Co. — Abn. — near Dubugque & Oelwein, lowa, et al. (Lace Curtain), 3 1.C.C. 2d 729, 736 (1987),
aff’d sub nom. IBEW v. ICC, 862 F.2d 330, 336 (D.C. Cir. 1988).

Standard of Review

This Board reviews arbitration awards where the issues at stake are recurring or
otherwise significant. See Lace Curtain, supra. In reviewing an arbitration award, the Board
gives substantial deference to the arbitrator’s interpretation of a collective bargaining agreement,
but will overturn an award that is: (1) irrational, wholly baseless, without reason, or without
foundation in reason and fact (collectively referred to as “egregious error”); (2) that fails to draw
its essence from the labor conditions imposed by the Board or its predecessor; or (3) is outside
the scope of the arbitrator’s authority. See, e.g., Union Pac. R.R. v. STB, 358 F.3d 31, 37 (D.C.
Cir. 2004).

This appeal presents a significant and recurring issue. As shown by the history of
disputes over the use of Article IX, see, e.g., Finance Docket No. 32760, Sub File 45 (UP Appeal
of the Perkovich Award), this is a dispute that has arisen in the past and will arise in the future.
Further, as the continued use of the hub-and-spoke model that was a condition of the merger
approval is at stake and this a case of first impression on that factual issue, it is important for the

Board to address the matters contained herein. The challenged Award and any decision by this
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Board will undoubtedly play an important role in the near future relations between the parties

across the entire Union Pacific system.

Introduction and Summary of the Argument

The core of this appeal involves two issues. First, the preservation of the hub and spoke
model that is at the heart of the agreements that implemented the 1996 UP-SP merger, as
approved in Finance Docket No. 32760, Decision 44 (August 6, 1996). By flipping the location
of home terminals from the “hub” at West Colton to the “spokes” at Yuma and Yermo, UP will
end the hub and spoke model. See Figure 1. No longer will engineers report to work at a central
hub and work runs out to the different end points of the spoke system, benefitting both the
engineers and Union Pacific. Instead, Union Pacific will require engineers to have their “home”
terminal at Yermo — effectively requiring them to move from their homes and work exclusively
runs originating at Yermo (the other home terminals would be too distant). By granting UP
leave to implement this plan, the Award is contrary to the essence of the labor conditions
imposed by the Board in approving the UP-SP merger and should be vacated under Lace

Curtain.

[This space intentionally left blank]
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Figure 1
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Second, the arbitrator’s interpretation of Side Letter No. 3 is wholly irrational as it
renders that provision without effect or meaning. Side Letter No. 3 is an express savings clause
protecting the integrity of the pool operations put in place by the LA Hub Agreement from Union
Pacific’s unilateral use of Art. IX of the 19856 National Agreement to modify the hub-and-spoke
model. In order to reach its outcome, the Award not only negates any protection that Side Letter
No. 3 gave to pool operations covered by the merger implementing agreement, but it is directly
contrary to all arbitral authority interpreting Article IX of the 1986 National Agreement and
relies on an irrational interpretation of the word “new,” which bars the use of Art. IX to

“substantially recreate” existing train service. See O’Brien Award (Exhibit B at BLET Appx

98); LaRocco Award (Exhibit B at BLET Appx 314).
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In addition to these core issues, the Arbitrator plainly erred in comprehending the scope
of his own authority under Section 2 of Article IX of the 1986 National Agreement, and by
refusing to act under the authority granted, was not in accord with his jurisdiction. See Union
Pacific R.R. Co. v. BLET, 558 U.S. 67, 71 (2009)(““ We have no more right to decline the
exercise of jurisdiction which is given, than to usurp that which is not given.’...The general rule
applicable to courts also holds for administrative agencies directed by Congress to adjudicate
particular controversies.”)(internal citations omitted). When Arbitrator Zusman held that he was
“restricted in awarding any terms beyond those set forth in Section 2 [of Article IX],” he clearly
misunderstood the scope of his authority, which reaches even to imposing conditions that would
discourage Union Pacific from implementing its proposed changes. See Exhibit B at BLET

Appx 313 (LaRocco Award).

These fundamental errors show that the Award fails to draw its essence from the labor
protective conditions imposed as part of the approval of the UP-SP merger and is otherwise
founded on egregious error. Further, because the changes are directed at nothing more than
decreasing labor costs to increase profits through attempting to restrict seniority and limit held-
away-from-home pay, they are contrary to the terms of the merger approval process. See
Railway Labor Executives' Ass'n v. United States, 987 F.2d 806, 815 (D.C. Cir. 1993)(Purpose of
Board in allowing modifications of collective bargaining agreements “...is presumably to secure
to the public some transportation benefit that would not be available if the CBA were left in
place, not merely to transfer wealth from employees to their employer.”) cited in separate
comments of Commissioner Owen in Finance Docket 32760, Decision 44. For all the reasons
set forth in this brief, the Board should vacate the Award and preserve the hub-and-spoke model

that was the essence of the labor protective conditions imposed on Union Pacific in the merger.
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Facts

This Board is intimately familiar with the details of the merger of the Southern Pacific
and Union Pacific in 1996, having devoted an inordinate amount of time and resources to that
transaction. As part of the approval of its merger with the Southern Pacific in 1996, Union
Pacific negotiated a series of “merger implementing agreements” that set up a “hub and spoke”
model across its merged system. This process and the protections put in place in the merger
agreements (hub agreements), including the use of the hub and spoke model, were an integral
part of the merger approval process. See, e.g., 49 U.S.C. § 11326 (labor protective conditions).

This hub and spoke model was a key aspect of Union Pacific’s ability to enjoy the
efficiencies of the merger because it allowed for the combining of seniority districts. It is also
key to the engineers who work in these combined seniority districts. In this case, the relevant
merger implementing agreement (hub agreement) is the LA Hub Agreement. See Exhibit B at
BLET Appx 27-59.

The LA Hub Agreement established various pool operations, including two that are
relevant to this dispute, the “West Colton-Yermo” and “West Colton-Yuma” pools. These pools
operate service between West Colton, California, which is relatively centrally located in the LA
Hub, and two terminals that are located at the far reaches of the hub, Yermo, California and
Yuma, Arizona. In fact, the Yuma terminal is technically part of the adjacent Southwest Hub, not
the LA Hub. Engineers in these pools report to West Colton as their home terminal with Yuma or
Yermo as their away-from-home terminal.

The LA Hub Agreement also incorporated a number of Side Letters, including Side
Letter Number 3, which contains the following relevant term:

New Pools created after this Agreement: New pool operations
not covered in this implementing Agreement whether between
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Hubs or within the Hub shall be handled per Article IX of the 1986
National Arbitration Award.

LA Hub Agreement at 28 (emphasis in original).

The May 19, 1986 Award of Arbitration Board No. 458 imposed the 1986 National
Agreement on the parties. Article IX of that agreement, entitled “Interdivisional Service,”
provides procedures whereby Union Pacific “may establish interdivisional service.” Section 1 of
Art. IX describes the notice that Union Pacific must give and Section 2 provides a non-
exhaustive list of conditions that may govern the service described in the notice; Section 2
mandates that the conditions of the service must be “reasonable and practical.” Section 4
provides for arbitration of disputes, including over the “reasonable and practical” conditions
relating to the effects of the change per Section 2. See Exhibit A at BLET Appx 60-64.

On February 11, 2013, Union Pacific served a notice, purportedly pursuant to Art. IX, in
order to advise BLET of its desire to establish “two separate unassigned through freight pools
operating between an area to be known as the Los Angeles Basin Metroplex (“LABM”) and

»! Union Pacific’s letter

Yermo, California, and between the LABM and Yuma, Arizona.
suggested that these new pools would help them recognize the efficiencies gained through
certain infrastructure improvements, including the construction of new second main track and an
overpass outside West Colton called the “Colton Flyover.” In April 2013, Union Pacific
provided BLET a second draft of its proposal for this service.

On July 17, 2013, Union Pacific issued a new notice, also purportedly pursuant to Article

IX. In that notice, Union Pacific withdrew its notice of February 11. In the July 17 notice, Union

! While the intent to create a “Metroplex” has not been developed in this litigation, it is further
evidence of Union Pacific’s intent to eliminate the hub-and-spoke model and replace it with a
“Metroplex” or “node” model where it could have engineer go on or off duty at any point within
the LA Hub, regardless of the home or away-from-home terminal designations in the merger
implementing agreement.

Page 7 of 21



Pacific informed the BLET of its desire to establish “two separate unassigned through freight
pools operating between Yermo, California, and West Colton, California and between Yuma,
Arizona and West Colton, California.”

Union Pacific’s notice informed BLET that the Carrier intended to “establish™ pool
operations that would run the same trains over the same track and between the same terminals as
engineers in the “West Colton-Yuma” and “West Colton-Yermo” pools established by the LA
Hub Agreement are, and have been for many years, already running. But according to Union
Pacific’s notice, engineers would now report on duty at home terminals in Yuma and Yermo,
with West Colton as their away-from-home terminal. In its letter, Union Pacific offers that the
reason for these changes in operations is so that it can benefit from “more efficient and faster
service options in this corridor” by “more efficiently utilize[ing] its train and engine service
crews by operating longer runs and adopting more innovative and service-responsive procedures
within the Los Angeles Basin.”

BLET responded by letter dated July 24, 2013. That letter objected to Union Pacific’s
notice by disputing that the July 17, 2013 Notice created any new interdivisional service and
pointing out that Union Pacific already had the right to operate longer runs — all the way from
LATC/East Yard to both Yermo and Yuma — but that it chose not to.

Union Pacific replied by letter dated July 26, 2013, and revealed two new reasons for its
July 17, 2013 Notice: (1) “address[ing] ongoing and chronic qualification/ certification issues
inherent to [West Colton to Yermo]” and (2) to “solve away from home terminal issues [at
Yuma].” These purposes — effectively a desire to save on labor costs — were confirmed in

subsequent sworn statements or testimony.
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Argument

1. By eliminating the hub and spoke model, the Award fails to draw its essence from
the labor conditions imposed in the merger approval and should be vacated.

The fundamental operational change in the approval of the UP-SP merger was the
creation of a hub-and-spoke model, achieved through combining Union Pacific and Southern
Pacific seniority districts in various Hub Agreements. See, e.g., Breen, Dennis; “The Union
Pacific/Southern Pacific Rail Merger: A Retrospective on Merger Benefits, Bureau of
Economics, Federal Trade Commission, March 11, 2004(“The merger also provided an
opportunity to introduce a hub and spoke system for deploying train crews. That is, wherever
each railroad had a major terminal, train crews were combined into a single workforce with
crews assigned to any spoke as needed, as compared to labor’s insistence in the past that crews
be dedicated to specific routes.”); see also Swonger v. Surface Transp. Bd., 265 F.3d 1135, 1139
(10th Cir. 2001)(“Under the negotiated operating plan for the merger, the Union Pacific
announced its intention to use a so-called "hub and spoke" system.”); Union Pacific appeal from
arbitration award, Finance Docket No. 32760, Sub File 45 (Attached as exhibit C) at 5
(“Following the UP/SP Merger, UP rearranged its operations into a “hub and spoke” system. A
series of hubs were established, with runs (spokes) emanating from each hub.”); Union Pacific
Investor Fac\tbook (1999)(“The hub-and-spoke network greatly increases efficiency in major
cities by qualifying crews on multiple line segments.”).”

This change from seniority on a dedicated-run basis to a hub-and-spoke system —
permitted by the sweeping statutory authority of the STB in approving mergers — allowed Union
Pacific to lawfully abrogate contractually vested seniority rights of engineers that were property

rights otherwise protected by the Fifth and Fourteenth Amendments. See Award No. 4987

% Available online at:  http://www.up.com/investors/factbooks/factbook99/uprrhigh99.pdf
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NRAB (Third Division) (Boyd)(“It has long been settled that seniority is a valuable property
right.””). This change allowed Union Pacific to — as part of a merger — avoid having to go through
Major Dispute process or otherwise collectively bargain for those changes under Section 6 of the
Railway Labor Act.

In this case, the relevant merger implementing agreement, or hub agreement, is the LA
Hub Agreement. See Exhibit B at BLET Appx 27-59. That Hub Agreement (the name itself is
telling) created the Los Angeles Hub — “a new seniority district.” Id. at BLET Appx. 27. That
new seniority district created three “pool operations.” Id. at BLET Appx 31-33. Directly
relevant to this case is the “West Colton-Yermo and West Colton-Yuma” pool, created in LA
Hub Agreement Section III.A. Id This pool creates a central home terminal — a hub — that
allows for engineers to work multiple pools to away-from home terminals at the “spokes.”
Clearly, the efficiency identified by everyone including Union Pacific was that a single crew,
working out of a single hub, could service multiple line segments where before the competing
seniority districts would have stood in the way.

But under the challenged Award, this system will be eliminated. Union Pacific now
wants engineers to work particular line segments, e¢.g., Yermo to West Colton, and seeks to
accomplish this by moving engineers’ home terminals (and as a result their actual homes) out to
the spokes, in order to prevent those engineers from working on other line segments. This is
directly contrary to the essence of the merger and for that reason, even if the Board agrees that
the proposed service is “new” and allowed under Art. IX, it should still vacate the challenged
Award. Because approving mergers is within the primary authority of this Board, less deference
is due to arbitrator’s opinion on this issue. See, e.g., UTU v. ICC, 43 F.3d 697, 700 (D.C. Cir.

1995)(discussing Norfolk & W. Ry. Co. v. Nemitz, 404 U.S. 37,42 (1971).
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Union Pacific has put in writing the goals it seeks to accomplish through this change.
Specifically for Yermo, it wants to force engineers to move to the high desert to force them to
work an undesirable run on a dedicated basis — contrary to the flexibility provided by the hub-
and-spoke model. This will lead to a reduction in “pilot pay.” Specifically for Yuma, it wants to
reduce the amount it has to pay engineers for keeping them held at Yuma (the “spoke”) by a fiat
of declaring Yuma to the “home” terminal. It expects to increase the amount of time it keeps
engineers at the spokes, effectively eliminating the mutually-beneficial aspects of the hub model.
As stated in the sworn declaration of, Thomas Williams, Union Pacific’s Director of

Transportation Services for the LA Hub:

4. The changes contemplated by Union Pacific's July 17 Article IX notice are
designed to allow Union Pacific to operate more efficiently into and out of the L.os Angeles
area, including the Ports of Los Angeles and Long Beach1 Currently we have a number of
train runs with home terminals in West Colton and Los Angeles Engineers can bid on these
assignments. We have a difficult time keeping the West Colton to Yermo and West Colton to
Yuma pools staffed with qualified engineers who are familiar with operating locomotives
over the involved routes because other runs exist where engineers can make more money
(sometimes for fewer hours of work). As a result, engineers tend to bid off these runs, in
particular the West Colton - Yermo run. This often results our being required to use an
engineer who may not have operated over these sections of track as often or as recently.
Often, this requires the use of "pilot," a second engineer who is qualified and familiar with
operating a train on that track or route and who rides along with the newly assigned engineer
who just bid on to this pool. Both the pilot and the engineer have to be paid, raising
Union Pacific's costs which must, in turn, be passed on to shippers of freight.

5. Creating new home terminals in Yermo and Yuma will decrease the frequency
that this occurs. Engineers are less likely to bid on new assignments if they involve a
change in their home terminal. We would also expect that, over a good deal time (especially
as attrition occurs due to anticipated retirements in the Los Angeles area), employees
manning these runs to live in the Yuma or Yermo areas, rather than central or urban Los
Angeles. Therefore, engineers with home terminals in Yuma or Yermo are more likely to
remain on these pools if their home terminals are in those cities.

* * * *

7. ... it is far more difficult to predict when Union Pacific will need a train to depart
[Yermo or Yuma]. As a result, Union Pacific frequently has to have employees waiting for
trains in those cities. This is especially true at Yuma because there is little room to leave a
train sitting while we wait for a crew to become available to take the train to its destination.
When an engineer is waiting to work at an away from home terminal, Union Pacific is
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requited (after a certain number of hours) to begin to pay the engineer even though
they are not working. This pay is not required at the home terminal. Having engineers
with home terminals in Yuma and Yermo will decrease the amount of time spent at the
away from home terminal, thereby reducing costs and improving rail competitiveness.
Exhibit B at BLET Appx 180-81; see also, Sworn Declaration of Gordon Wellington, § 5, BLET
Appx at 184 (Proposed plan would save $180k to $200k annually in direct labor expenses by

keeping senior engineers at Yermo and reducing held away from home pay at Yuma).

Because the Award does not draw its essence from the labor condition imposed by the

merger, it should be vacated.

2. The Award’s interpretation of Side Letter No. 3 of the LA Hub Agreement and Art.
IX of the 1986 National Agreement is in egregious error in its lack of fidelity to the
contractual language and in its irrational and baseless interpretation of the word
“new.”

The key error — a fundamental and egregious error — in the Award’s lack of fidelity to the
contractual language on page 11 of the Award, where Arbitrator Zusman found:

The Carrier has not given up its rights; even in Side Letter No. 3 to utilize its Article [X
rights involving new pool operations.

The basic error in that analysis — analysis that was material to the Award — is that it fails
to engage with the plain language of the contract. Side Letter No. 3 states:
New Pools created after this Agreement: New pool operations
not covered in this implementing Agreement whether between

Hubs or within the Hub shall be handled per Article IX of the 1986
National Arbitration Award.

Exhibit B at BLET Appx 54.

The plain language of the contract states that “new pool operations” “shall be handled per
Article IX” only when they are “not covered in this implementing agreement.” That means that
if a “pool operation” is covered by the LA Hub Agreement, it shall not be handled “per Article
[X.” This is a clear limitation on Union Pacific’s right to use Article IX — a clear “estoppel” in

the language of the Award.
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Of course — even in the Award — this analysis ultimately turns on the question of whether
pool operations are “new,” i.e., can service be “new” where it is over the “same track™ as
existing service with the “same mileage” as existing service and between the “same terminals” as
existing service. And those similarities are undisputed. See Exhibit B at 19 (testimony of Randy
Guidry). Contrary to the Award, Petitioner believes that when the proposed service is identical
in all those aspects it “substantially recreates™ existing service and is not “new.” Under the
relevant contractual authority interpreting Article IX, “new service” is shown where: (1) the
mileage is changed, (2) a terminal is run through or (3) service is lengthened. See Eischen
Award (Exhibit B at BLET Appx 108-109); Quinn Award (id. at BLET Appx 71)(new service

both extended mileage and ran through a terminal); Fredenberger Award (id. at BLET Appx

84)(service is new where none existed); and O’Brien Award (id. at BLET Appx 90-91)(running

through a terminal). None of those conditions are present here. All the relevant authority,

beginning with the LaRocco Award (see Exhibit B at BLET Appx 314) state that if the proposed

service “substantially recreates” existing service, it is not new and the Carrier cannot invoke
Article IX. Here, the proposed service does substantially — if not wholly — recreate the existing
pool operations set forth in the LA Hub Agreement and it was egregious error to find otherwise.
The Award should be vacated.

As admitted by Union Pacific, the benefits of its proposed service was the $180k to
$200k in annual labor savings described in the sworn statements and testimony of its officers.
Exhibit B at BLET Appx 180-81; see also, Sworn Declaration of Gordon Wellington, § 5, BLET

Appx at 184 (Proposed plan would save $180k to $200k annually in direct labor expenses by

? The Award — in passing — suggests on page 11 that the test of whether service is “new” or not is whether it
increases efficiency: “The focus when language permits “new” pool operations is whether they increase efficiency
and are not substantially the same pool service.” This test is wholly new, a complete deviation from the existing test
of “substantial recreation” and non-sensical.
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keeping senior engineers at Yermo and reducing held away from home pay at Yuma). This is
just the type of “one-sided” benefit that is prohibited under the Art. IX precedent and the
arbitrator erred egregiously in finding otherwise.

On this point — whether the service is “new,” all the arguments made by either the BLET
or Union Pacific boil down to one issue: is service that covers the same mileage, over the same
track, between the same terminals, and without running through an existing terminal “new
service?” BLET maintains its position that switching the location of the home and away-from-
home terminals is a “substantial recreation” of existing service and as such is not “new” and
cannot be made through Article IX, even if Union Pacific is allowed under Side Letter No. 3 to in
principle use that contractual provision. In its simples formulation: a “Yermo to West Colton
Pool” substantially recreates a “West Colton to Yermo Pool” and likewise for Yuma. If the
proposed service — as every common sense definition would suggest — is not “new,” but is a
“substantial recreation,” then the Board should vacate the Award on the basis that it was an
egregious error for Arbitrator Zusman to find that it was “new.”

3. Under the Kenis, Binau, and Perkovich Awards, Side Letter No. 3 operates as a
savings clause that protects the pool operations created in the LA Hub Agreement.

This Board is familiar with the long-running dispute between the parties over the Kenis
Award, which Union Pacific has repeatedly argued to be internally inconsistent and illegitimate.
See, e.g., Exhibit C; see also BLET v. Union Pacific R.R. Co., 500 F.3d 591 (7™ Cir. 2007). Just
like the Seventh Circuit Court of Appeals, this Board rejected that argument. See Finance
Docket 32760, Sub File 45 (decision dated December 14, 2010 at 10)(“Kenis’ reasoning is
internally consistent and rational.”). This Board has summarized the three awards —Kenis, Binau

and Perkovich — as follows:
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In sum, under both the Savings Clauses before Kenis and
Perkovich and the Agreement Coverage clause before Binau,
national collective bargaining agreement are made applicable to
UP’s hub merger implementing agreements unless the
implementing agreements “specifically” provide otherwise
(emphasis added). Unlike the Agreement Coverage provision
before Binau, however, the Savings Clauses before Kenis and
Perkovich are all accompanied by an Applicable Agreements
clause that ensures the terms of the hub merger implementing
agreements prevail when conflicts result from the application of
national collective bargaining agreements (emphasis supplied)

Id. at 14.
But even thought this case arises under the LA Hub Agreement and the Binau line rather

than the Kenis/Perkovich line, there is an important distinction that acts to “save” the terms of

the LA Hub Agreement from Art. IX. That distinction is Side Letter No. 3, which was never
interpreted in the Binau Award.

First, Article VI, Section C of the LA Hub Agreement (Agreement Coverage Clause)
contains a carve-out for terms in the LA Hub Agreement: “Except as specifically provided herein
the system and national collective bargaining agreements...shall prevail (emphasis supplied).”
Exhibit B at BLET Appx 37. But the LA Hub Agreement — in Side Letter No. 3 — does
“specifically provide” that Art. IX of the 1986 National Agreement can only be applied in
handling “pool operations not covered in this implementing agreement.” Id. at BLET Appx 28.
Because the West Colton-Yermo and West Colton-Yuma “pool operations™ are covered in the
LA Hub Agreement in Article 3, Section A, those terms prevail over Art. IX. Id. at BLET Appx
31-32. This prevents — as a threshold matter — Union Pacific from invoking Article X to change
the West Colton pool operations.

The end result, as argued more fully at Exhibit B pp. 11-14, is that the pool operations

established by the LA Hub Agreement — specifically the three pool operations specifically
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created in Article 3 — may not be changed through Article IX of the 1986 National Agreement
and do act as an “estoppel” of that right. Cf. Award at 14 (“...there exists no estoppel
language.”). As Binau never interpreted Side Letter No. 3, that award is due no deference on this
point. Likewise, because Arbitrator Zusman’s analysis of this issue turned on his — wrong —
analysis that the proposed service was “new,” it is subject to the same review for egregious error
as argued above. See Award at 11.

Because Side Letter No. 3 specifically saves pool operations established by the LA Hub
Agreement from unilateral change under the procedures of Article IX of the 1986 National
Agreement, the Award should be vacated, consistent with the Kenis Award and Perkovich
Award and the holding to the contrary was an egregious error. See Exhibit B BLET Appx 136-
140 (Perkovich), 141-170 (Kenis).

4. There was no lawful or factual basis for Arbitrator Zusman to issue the Award on
the basis that Union Pacific would gain new operational efficiencies.

Even if Union Pacific could rely on operational efficiencies as a basis to “substantially
recreate” existing service with new conditions, it must provide a foundation in fact for those
efficiencies. But apart from vague statements from Randy Guidry that lacked any foundation in
fact, there is no record from which Arbitrator Zusman could determine whether the proposed
changes would create any operational efficiencies apart from hoped-for reductions in labor costs.

While Union Pacific, through Randy Guidry, tried to argue for some operational
efficiencies such as velocity improvement, there was no actual evidence to support those
arguments. See, e.g., Award at 13 (quoting Mr. Guidry); Award at 7. But in the hundreds of
pages of exhibits submitted by Union Pacific, there was not a single study performed by its
operations department as to how switching a home and away from home terminal would increase

velocity. Neither was there a single report — let alone any “data” as falsely suggested by the
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Award at page 7 — that showed how moving the home terminal from the “hub” at West Colton to
the “spokes” at Yuma and Yermo would increase efficiencies or allow for greater coordination of
east-bound and west-bound traffic. There is simply no factual foundation for these efficiencies.

The only factual foundation for any “efficiency” supports an impermissible “efficiency”
— a “transfer [of] wealth from employees to their employer.” Railway Labor Executives' Ass'n v.
United States, 987 F.2d 806, 815 (D.C. Cir. 1993). See, Award at 13 (Union Pacific expected to
save at least 2 % of $9-$10 million in direct labor expenses). To be blunt: Union Pacific wants
to move engineers from their homes and families in desirable parts of southern California to
remote desert towns up to 200 miles away in order to save roughly $200k a year; all the while
eliminating the hub and spoke model it sought and gained through the merger approval process.
See Exhibit B at BLET Appx 208-220 (testimony of Paulo Tortorice related to impact of move);
Exhibit B at BLET Appx 289 (testimony of Randy Guidry). Rather than maintain a central hub
at West Colton that allows flexibility for both Union Pacific and its engineers as was created in
the merger approval process, Union Pacific wants to move home terminals from the “hub” to the
“spokes” at Yermo and Yuma. Even if it were legitimate for the Arbitrator to consider these
alleged efficiencies, because the only efficiency that had any basis in fact was prohbitied —i.c. a
wealth transfer from employee to employer — the Board egregiously erred in finding that the
proposed service was “new.”

S. The Award was irrational and without foundation or reason where it held that it
was required to accept the conditions proposed by Union Pacific because they
complied with the requirement of Article IX.

Union Pacific included bare-bones terms and conditions governing its proposed service.
BLET responded with other “new” conditions that were necessary to ensure that the terms and

conditions of the allegedly “new” service were “reasonable and practical” as per Section 2 of
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Article IX of the 1986 National Agreement. See Exhibit B at BLET Appx 62 (Section 2 of
Article IX); see also id. at 30-41, detailing BLET proposal and justifications. Chief among these
proposed conditions was increasing call time (the lead time Union Pacific must give an engineer
to report for work) from 1.5 hours to 4 hours in order to make it reasonable for persons who live
near West Colton and to report to work at their new home terminal in Yuma and a Tie-Up
Agreement that would allow that same engineer to spend a day at home with his family. See id.
at 36.

The Arbitrator did not truly consider these conditions — or whether they were “reasonable
and practical” per the contractual language — because he believed he was precluded from doing
so. See Award at 20 (“The Carrier’s proposal must therefore be accepted by this Board. It
complies with the requirements of Art. IC.”); id. at 19 (“The Organization’s proposal is beyond
the Agreement, which permits the Carrier’s actions if such is in compliance with Article IX
conditions.”); id. (“What the Carrier is obligated to abide by are those conditions clearly
stipulated by Article IX. This Board is similarly constrained by Section 2. The question the
Board considers is whether the Carrier’s proposal...meets the standard.”).

This analysis has no basis in the contract language, which states that “Reasonable and
practical conditions shall govern the establishment of the runs described, including but not
limited to the following... (emphasis supplied)” Exhibit B at BLET Appx 62. The language
could not be more clear that the “reasonable and practical conditions” are “not limited” to those
listed. This error is egregious, and is contrary to the controlling precedent which anticipates that
there could be such onerous conditions imposed under Section 2 of Article IX that the Carrier

would forego the implementation of the new service. See Exhibit B at 313 LaRocco Award
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(“An arbitrated interdivisional run agreement might apply conditions so onerous the Carrier is

deterred form instituting the interdivisional service.”).

Conclusion

Three things are clear from this case. To being, for the first time since the merger with
the Southern Pacific, Union Pacific has attempted to change from a hub-and-spoke model by
requiring engineers to report to work at the ends of the spokes. This is directly contrary to the
“essential bargain” of combining seniority districts into a hub-and-spoke model.

Second, this proposed service is not “new” in any meaningful sense of the word. The
trains will travel between exactly the same points. The crew changes will be made at exactly the
same points. The mileage will be exactly the same. All that will change is where engineers are
required to report to work and hence where they will be required to move their families and live.

Third, Union Pacific knows that the changes it wants to make are contrary to the labor
protective conditions imposed on it in the merger including in the LA Hub Agreement. That is
why it argues from a standpoint of “efficiencies” — it wants to show that it needs these changes to
enjoy the benefits of the merger. There is no real reason to argue these efficiencies otherwise.
Whether proposed service is efficient, inefficient, or neutral cannot really determine whether that
service is “new.” And we know that Union Pacific — contemporaneous with the negotiations
over its proposed changes — sent a “New York Dock Notice” to the UTU (cc’d to the BLET) that
it intended to “implement...changes to the coordination and consolidation of UP and SP
operations” and that “the purpose of these changes is expressly directed at further achievement of
more streamlined, efficient an safe operations... [.]” Exhibit D. In response, the UTU rejected

the notice, highlighting the fact that Union Pacific reported to this Board in 2001 that the merger
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was completed. Exhibit E; see also Finance Docket No. 32760 (Sub-No. 21), Decision No. 21
(STB served Dec. 20, 2001), slip op. at 5 (“[t]he evidence submitted by UP...demonstrates...that
the public benefits that the UP/SP applicants predicted have been achieved... [.]7).

BLET agrees with the sentiment expressed by the UTU in that letter that “[t]he real driver
behind [Union Pacific’s] unlawful and improper attempt to serve notice under auspices of New
York Dock is the desire to abrogate and circumvent the Railway Labor Act.” Id. Union Pacitic
does not want to bargain over changes, and by resorting to subterfuge in its dealings with the
BLET and the UTU has shown disregard for the STB, disregard for the labor protections put in

place, and disregard for the rule of law. The Award should be vacated.
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In the Matter of Arbitration Between:

BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN

and

)
)
)
) Arbitration Board No. 598
)
)
UNION PACIFIC RAILROAD COMPANY )

Applicable Information
.Hearing Date: November 14, 2013
Hearing Location: Chicago, Illinois

Date of Award: December 29, 2013

Members of the Committee
Employees’ Member:  E. L. (Lee) Pruitt
Carriers’ Member:  Randal P. Guidry
Neutral Member:  Marty E. Zusman

Organization’s Questions for Arbifration

Question No. 1

Does the Carrier’s proposal of July 17, 2013 (as modified) create new pool
operations not covered in the Merger Implementing Agreement for the Los
Angeles Hub?

Question No, 2

Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 1986
BLE National Arbitration/Agreement, to change or merge sentority districts
created by the Merger Implementing Agreement for the Los Angeles Hub
and the Merger Implementing Agreement for the Southwest Hub? If the
answer is “no,” can the Carrier use Article IX, Section 2 & Section 4 (a) of
the 1986 BLE National Arbitration/Agreement to remove service from the
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seniority district created by the Merger Implementing Agreement for the Los
Angeles Hub to the Merger Implementing Agreement for the Southwest
Hub?

Question No. 3

If the Carrier’s proposal of July 17, 2013 (as modified) is a legitimate good
faith exercise of a contractual prerogative, what shall be the terms and
conditions governing engineers assigned to or working in the interdivisional
service between Yermo, California and West Colton, California, and between
Yuma, Arizona and West Colton, California?

Carrier’s Questions for Arbitration

Question No. 1

Do the proposed interdivisional operations between Yermo, California, and
West Colton, California, and between Yuma, Arizona, and West Colton,
California, set forth in Union Pacific Railroad Company’s notice dated July
17, 2013, comport with the provisions contained in Side Letter 3 of the Los
Angeles Hub Implementing Agreement and Article IX of the 1986 BLE
National Arbitration/Agreement, as amended by Article IX of the 1991 BLE
National Agreement?

Question No. 2

If the foregoing question is answered in the affirmative, and in accordance
with the requirements set forth in Article IX, Section 2 & Section 4 (a) of the
1986 BLE National Arbitration/Agreement, what shall be the terms and
conditions governing engineers assigned to or working in the interdivisional
service between Yermo, California and West Colton, California, and between
Yuma, Arizona and West Colton, California?

Background

This dispute revolves around the Los Angeles (L A) Hub Agreement and is centered
2




upon Side Letter No. 3. The fundamental issue at bar is this: Does the Carrier have the
right within the language of Side Letter No. 3 to change the “home” and “away-from-
home” terminals and call that, “new pool operations not covered” by the LA Hub
Agreement?

As background, on August 12, 1996, the Surface Transportation Board approved a
merger of the Union Pacific and Southern Pacific railroads subject to the New York Dock
Labor Protective Conditions. During the process, an arbitrator imposed conditions to
control the merger on the area herein under dispute by creating the Los Angeles Hub
Agreement. The January 16, 1999 LA Hub Agreement set aside previous seniority
districts creating hubs, which allowed engineers to run any service within hubs from the
“home” terminal to the “away-from-home” terminals. This system was in place under the
LA Hub Agreement with different pool operations, including the “West Colton-Yermo”
and the “West Colton-Yuma” pools, with West Colton as the home terminal in each
operation. The LA Hub Agreement included Side Letter No. 3. This instant dispute began
when the Union Pacific Railroad Company (hereafter the Carrier) proposed major changes
on February 11, 2013 and began discussions culminating in a new notice now before this
Board.

On July 17, 2013, the Carrier served notice proposing terms and conditions for a
“new” pool freight service extending from two different home terminals: Yermo,
California and Yuma, Arizona both going to an away-from-home terminal in West Colton,
California. It argued that the Interdivisional Notice was proper and controlled by Article
IX (Interdivisional Service) of the May 19, 1986 Award of Arbifration Board No. 458.

The Arbitration Board imposed the 1986 BLET National Agreement which gave the
Carrier the right under Article IX to propose the new pool fieight service. The Carrier had
withdrawn the earlier February proposal after discussions with the Brotherhood of
Locomotive Engineers and Trainmen (hereafter the Organization) led to reconsideration.

In the July 17, 2013 proposal, the Carrier left intact a “long run” operation from
Dolores, California as the home terminal with two different pools operating to away-from-
home terminals at Yermo, California and Yuma, Arizona. The Carrier made a major
change in the “short run” pool service by reversing the home and away-from-home
terminals for crews operating between West Colton to Yermo, California and from West
Colton to Yuma, Arizona. Where the Carrier had previously established the service under
the LA Hub Agreement between these points with West Colton as the home terminal and
the other two cities as the away-from-home terminals, a hub and spoke model, it now
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proposed reversing the designated terminals. The starting point for the unassigned through
freight pools that were proposed would be the home terminal at Yermo, California and the
home terminal at Yuma, Arizona, with the away-from-home terminal at West Colton,
California for both “short runs” service. The Carrier argued that this new interdivisional
service was proper pursuant to Article IX of the 1986 BLET National Agreement as
needed for efficiency. The Organization argued the proposal was certainly not “new”
service and the Carrier was estopped by Side Letter No. 3 to the LA Hub Agreement.

The parties failed to reach any settlement on the property. The Organization
maintains that the Carrier lacked the Agreement right to invoke Article IX and make the
changes proposed. The Carrier was prohibited from doing so by the identical language of
the Los Angeles and Southwest Hub Implementing Agreements in Side Letter No. 3 from
the LA Hub Agreement and Side Letter No. 2 from the SW Hub Agreement. Those Side
Letters left intact existing pool arrangements as stated:

New Pools created after this Agreement: New pool operations not covered
in this implementing Agreement whether between Hubs or within the Hub
shall be handled per Article I1X of the 1986 National Arbitration Award.

The Organization holds that the Carrier was barred from its proposed changes by the
conditions set in the Hub Agreements, supra. The Carrier disagreed arguing that the Hub
Agreement and Side Letter No. 3 made this change proper and codified its right to do so.
Unable to resolve the dispute the Organization filed suit in the United States District Court
for the Northern District of Illinois on August 21, 2013 to enjoin the Carrier from its
unilateral attempt to implement the changes in its July 17, 2013 (as modified) notice.
Following a day of testimony and evidence, the parties agreed to create this instant Board
to decide the issue at bar, while the federal case is stayed (BLET vs. Union Pacific, Case
No. 13-cv-5970 N.D. lllinois).

Position of the Union

The Organization’s contention is that under the conditions of this claim, the Carrier
is not creating anything “new”. Under the LA Hub Agreement, the Carrier already has on
this property all that it is now requesting. In Section III (Pool Operations/Assigned
Service), the Carrier has service with a home terminal at West Colton with operations run
as separate pools to away-from-home terminals of Yermo, California and Yuma, Arizona.
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These terminals on the two short runs remain the same terminals. There is no change
being proposed in the mileage or trackage as the proposed runs will cover the precise
mileage, precise track and the same terminals of West Colton and Yermo, California and
Yuma, Arizona. Article IX does not apply as the Carrier is constrained by the fact that it
signed Side Letter No. 3, supra, which states that after the Los Angeles Hub Agreement
pools were created that any new pool operations “not covered in this implementing
Agreement” would be handled per Article IX. This is not a notice to create “new” pool
operations “not covered” by this Agreement. There is no change that constitutes a “new
pool created” as the one proposed by the Carrier is already covered by this Implementing
Agreement.

What the Carrier has proposed is not permissible under the Hub Agreement as it is
not a “new” pool created after this Agreement. All that the Carrier is proposing is to
reverse the home terminal and away-from-home terminals to create cost savings. The
Organization argues that the Carrier is rearranging the service to gain economic advantage
in two key ways. First, the Carrier has had a difficult time obtaining qualified and
certified engineers to take the West Colton to Yermo route which is a difficult grade and
pays significantly less money. Qualified engineers bid off to routes where they can make
more money, leaving less qualified junior engineers forced to take the West Colton-Yermo
runs. Since they are less qualified, the Carrier has to pay for a pilot to ride along, raising
costs. The Organization argues that if senior engineers had Yermo as a home terminal,
they would more likely take the run, reducing Carrier costs. Second, at Yuma, where there
is less track space, it is difficult to know when the Carrier will need a train to depart since
trains are arriving from the east across country, so they must keep a crew waiting. When
the engineer is waiting more than sixteen (16) hours, the engineer must be paid held away-
from-home terminal time. This is a payment made while engineers are not working,
raising the Carrier’s costs. There is no efficiency gained, no real change occurring, and no
arbitral precedent to support this as “new service”. The Carrier is simply trying to run
around the Agreement and Side Letter No. 3 to substantially reduce labor costs.

The Organization holds that as this proposed interdivisional service is the very same
service which already exists, a substantial reconstruction to obtain only economic gains, it
is not permissible. Side Letter No. 3 controls the creating of any new service not
contained in the LA Hub Agreement. This is not a new pool operation and the Carrier may
not institute it.

The Organization argues that the issue has been previously visited between this
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Organization and the Carrier at various other locations. In Arbitration Board No 581,
Arbitrator Kenis held that the Union Pacific Railroad Company could not use Article 1X in
an attempt to create service changes due to the fact that where a Hub Agreement conflicted
with other Agreements, the Hub must prevail. Similarly, the Organization points to
Arbitration Board No. 590 on this same property with this same LA Hub Agreement, that
while supporting the Carrier in that dispute, specifically stated that the Kenis Award was
on target in that where conflicts arise, language controls. In Board No. 590, Arbitrator
Binau maintained that under Article VI, Section C of the LA Hub Agreement, “National
Agreements prevail over the Los Angeles Hub Agreement.” Arbitrator Binau did not
consider Side Letter No. 3 which given his finding would prevail in this dispute.

Similarly, in Arbitration Board No. 589, Arbitrator Perkovich agreed and stated that, “the
Hub Merger Implementing Agreements ‘shall prevail’.” In all of these disputes, the
arbitrators found that when conflicts occurred in the Hub Agreements, the specific
language held: “except as otherwise provided herein.” Within this Hub Agreement there
already exists this pool operation and the restrictive language is clear: “New pool
operations not covered in this implementing Agreement”, Therefore, it is not new to
propose it and the Carrier cannot use Article IX of the 1986 National Agreement to
recreate an existing service. That violates the Agreement as supported by the above
Arbitration Boards, given the explicit language in Side Letter No. 3.

Position of the Carrier

The Carrier argues that the proposed Interdivisional Service is an entirely “new”
pool operation permitted by Article IX of the 1986 BLET National Agreement. It points to
the fact that the Informal Disputes Committee considering Article IX answered the
question: “Can established Interdivisional Service be extended or rearranged under this
Article”. The Interpretation of Arbitrator La Rocco in Issue 3 stated in pertinent part that:

... The Carriers have the right to establish . . . rearranged interdivisional
service and it constitutes new service within the meaning of Article IX
unless it is a substantial re-creation of the prior interdivisional service
designed solely to obtain the more favorable conditions in the 1986 National
Agreement”.

The Carrier argues that even if this new service which reverses the away-from-home and
home terminal designations were a substantial re-creation, it is still not designed solely to
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obtain more favorable conditions. In fact, the terms and conditions of the prior service
already established are largely carried forward in the Carrier’s notice. As such, it is
permissible. This service is designed to create efficiencies between long and short runs
taking advantage of the changes that have been introduced to rail service. It is not
designed solely to obtain more favorable conditions.

The Carrier introduced figures that millions of dollars have been spent to create
improvements including the development of some second track and a Colton Crossing
Flyover above BNSF’s route through West Colton. Moreover, the Carrier provided data
and argument that the proposed new pool operations with home terminals of Yuma and
Yermo for short runs, will provide efficiencies not presently existing in the movement of
traffic for customers. The Carrier argued herein that the modifications improved “the
velocity, efficiency and consistency of its operations”. However, to make maximum use of
the changes and projects on long runs which will operate through West Colton, the short
runs in this dispute, which cost more to operate, must become more efficient. The east
bound trains originate near West Colton and can be more efficiency controlled. The west
bound trains that originate in the east, for example Chicago, arrive at inconsistent times
caused by numerous types of delays, requiring crews to wait at Yuma, Arizona, the away-
from-home terminal. This is inefficient and reducing the time will reduce held away-
from-home pay. By changing Yuma to a home terminal, the Carrier will gain efficiency in
connection to long runs and additionally, the Carrier argues it is permissible by the LA
Hub Agreement.

The Carrier points to the decision by Arbitrator Binau in Arbitration Board No. 590
recognizing the Carrier’s right to introduce new pool service under the National
Agreement. Arbitrator Binau stated on this property and about the LA Hub Agreement
that, “Articie VI, Section C of the Los Angeles Hub Agreement preserves all national
agreements that existed prior to the creation of the L.os Angeles Hub.” Article IX is
therefore preserved and Side Letter No. 3 simply confirms that fact by its title and
language:

New Pools created after this Agreement: New pool operations not covered
in this implementing Agreement whether between Hubs or within the Hub
shall be handled per Article IX of the 1986 National Arbitration Award.

As for the Organization’s argument that the LA Hub Agreement takes precedence in
that Side Letter No. 3 specifically denies the right of the Carrier to create service which is
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not new: this service is new. The Carrier argues that the Organization’s reading of the Los
Angeles and Southwest Hub Agreements is off mark. The Organization is selectively
arguing a few disconnected words not read in full comprehension of the total phrase and
intent, The intent is stated, “New Pools created after this Agreement” and that is what the
Carrier has proposed at bar. This is a new pool. There is nothing in the LA Hub
Agreement with a home terminal at Yuma, Arizona. There is nothing in the LA Hub
Agreement with a home terminal in Yermo, California and West Colton is not operated in
the LA Hub Agreement as an away-from-home terminal. Therefore, it is new service. In
support of its argument the Carrier has pointed to a number of Awards holding that the
Carrier has the right under the National Agreement to propose new service when it deems
such service proper (Public Law Board 7577, Award No. 1; Arbitration Board No. 590;
Arbitration Board No. 580, centered on the letter of March 5, 2002 of the Organization’s
Submission to that dispute). The Carrier fundamentally disagrees with the Organization’s
arguments that these proposed pool operations are already covered in the Los Angeles Hub
Agreement or the Southwest Hub Agreement.

Discussion and Findings

The Board has studied this full and detailed record. In support of its position, the
parties have attached a long list of Awards and citations to support all of the various
arguments raised in Submissions, Rebuttal Submissions and argument at the hearing,.
After full consideration, we reach the following conclusions.

Fundamental to the case is BLET’s Question No. 1, “Does the Carrier’s proposal of
July 17, 2013 (as modified) create new pool operations not covered in the Merger
Implementing Agreement for the Los Angeles Hub?” The key issue is decided on the
language of Side Letter No. 3:

New Pools created after this Agreement: New pool operations not covered
in this implementing Agreement whether between Hubs or within the Hub
shall be handled per Article IX of the 1986 National Arbitration Award.

Clearly, the determination of the meaning of this Side Letter is central to this dispute. The
Organization argues that because the Los Angeles and Southwest Hub Agreements already
have pool service between Yermo and West Colton and Yuma and West Colton, this is not
new service. Further, this already existing service is included in Side Letter No, 3. Itisa
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contractual limitation that stops the Carrier from invoking Article IX of the 1986 National
Agreement.

Central to the argument of the Organization is that this limitation is similar to that
found by Arbitration Board No. 581 (Kenis Award) and Arbitration Board No. 589
(Perkovich Award) which held in other hub agreements that when the Hub Agreement
conflicts with other Agreements, the Hub Agreement language must prevail. Further,
Arbitration Board No. 590 (Binau Award) which arbitrated this very LA Hub Agreement
found similarly that under Article VI, C. that, “National Agreements prevail over the Los
Angeles Hub Agreement”. However, Binau did not interpret Side Letter No. 3, which is a
clear contractual limitation to the use of Article [X as Article VI, C. states, “except as
specifically provided herein...”. The Organization argues that Side Letter No. 3
specifically protects this already existing service from change. Side Letter No. 3 permits
the use of Article IX for proposed “New pool operations not covered in this implementing
Agreement . . . (emphasis added)” The Organization is definite that the pool operations
proposed are covered: they already exist and are therefore excluded by negotiated
language.

The Organization’s central argument before this Board is that the language must
mean something. The Side Letter in dispute was to create something. The Organization
maintains that it means that the Carrier can use Article IX on new pool service, with the
express restriction on existing service created by the LA Hub Agreement, i.e. “not covered
in this implementing agreement . . .” As the Organization contends:

Instead of giving meaning to the operative language, Union Pacific argues
that the only purpose of Side Letter No. 3 was to be “belt and suspenders”
and to make clear that the parties were “preserv{ing] UP’s Article IX
rights...[.]” ... “Belt and suspenders” is code for “surplussage.” This Board
should not interpret the limiting language “pool operations not covered in
this implementing Agreement” as either a belt or braces. Neither can that
language be reasonably interpreted as a preservation of a right to change
operations covered by the LA Hub Agreement.

That interpretation would really be absurd. . . . If the goal, as it says, was to
make doubly clear (belts and suspenders) that it could use Art. IX to change
the service put in place as part of the New York Dock labor-protective
conditions accompanying the 1996 merger; it would be easy to say so
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plainly. For example, “Nothing in this Agreement shall inhibit the Carrier’s
use of Ar. IX.” Or maybe, “The Carrier may change all service established
by this implementing Agreement through Article IX.”

The Organization strongly argues that the effect of this Side Letter is to restrict the Carrier
from what it proposes. The Organization holds that to take a pool operation running on the
same track to the same terminals and with the very same mileage and call it “new”

because you change the “home” and “away-from-home” terminals would render Side
Letter No. 3’s language meaningless.

The Carrier responds to this argument by maintaining that the language is clear and
its notice complies with the language. It is proposing a new pool operation that is nowhere
to be found in the Implementing Agreement. It is not relevant that it is on the same track,
same mileage and same terminals, because it is not the same pool service, but new pool
operations which do not exist. Nowhere in the entire LA Hub Agreement does the Carrier
have West Colton as an away-from-home terminal and Yermo and Yuma as a home
terminal. A change in home and away-from-home terminals is not a minor change. Itis a
major change. This is new service and in compliance with Side Letter No. 3. As new
service it is permissible under Article IX, as preserved by Side Letter No. 3. The Carrier
argues that to follow the Organization’s argument, the only new service would have to be
between new points where the Carrier does not operate trains or have terminals. It finds
no restriction to this notice of July 17, 2013 and the LA Hub Agreement language or Side
Letter. It points to Public Law Board 7318 Award 20 (Arbitrator Zusman) and Public Law
Board 7463, Award 1 (Arbitrator Radek) which found that changes in a home terminal
were permissible under Article IX of the 1986 Agreement.

The Organization and Carrier disagree as to the meaning and outcome of Side Letter
No. 3. It appears on its face to be clear and unequivocal, but in the context of this dispute
the central issue before this Board is not the same as faced by Arbitrators Kenis or
Perkovich which had explicit language directing a conclusion e.g. Kenis, “Where conflicts

arise, the specific provisions of this [Implementing] Agreement shall prevail . . .” There is
no clear and explicit language in this LA Hub Agreement listing the disputed reversed
terminal designations which are “not covered in this implementing Agreement . . .” There

is no current pool service with a home terminal of Yermo, California or Yuma, Arizona.
The purpose of the language is made clear in the underlined component as to: “New Pools
created after this Agreement”. No one in this industry would consider a change in home
terminal as insignificant or minor. It is a major change which affects employees and the
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Carrier’s operations. The parties dispute the proper interpretation of what the language in
Side Letter No. 3 means. It is unclear, causing the dispute over whether this is or is not
“new” service.

The Board finds the language has latent ambiguity which is before us as the issue at
bar. The argument that the Organization brings before us is that given Side Letter No. 3,
the Carrier is restrained because this is the same pool service already in existence. Even
further, that if the Carrier is permitted just to take and change the home and away-from-
home terminals it is changing the language of the Agreement. The Board is not persuaded
by those arguments. The fact is that even the Binau Award (Arbitration Board 590), which
is the only Award to look at the LA Hub Agreement found that the Carrier could change
the switching limits in the LA Hub Agreement, even though they were clearly listed in the
Agreement. The Carrier could do that because it retained its rights to “all national
agreements that existed prior to the creation of the Los Angeles Hub” as indicated in
Article VI, Section C,

The Board finds the same logic applies in this instant case. The Carrier has not
given up its rights; even in Side Letter No. 3 to utilize its Article IX rights involving new
pool operations. The Board has fully considered the Organization’s argument that the July
17, 2013 proposal for new pool service was not “new”, but already existing and not
permitted under the existing Side Letter No. 3. The language of “not covered by this
Agreement” means something and if running the same trains over the “same track” with
the “same mileage” isn’t meant, what is? The Board finds this argument unpersuasive, as
the purpose of the language is not explicit and means what it says within the totality of the
Agreement allowing for “New Pools created after this Agreement” when they are “New
pool operations”. What does “new” mean if not new. This pool operation does not exist.
The proposal to make it exist is new, by any standard.

The history of Article IX is well known. The purpose is to create an Agreement that
would permit the latitude necessary for carriers to establish interdivisional pool operations
improving efficiency. This improved efficiency was exchanged for “large wage increases”
(Public Law Board 1679, Award No. 1; Arbitration Board No. 586). The focus when
language permits “new” pool operations is whether they increase efficiency and are not
substantially the same pool service.

The Organization has strongly argued that the proposed service is duplication and
has no relevance to efficiency. It argues strongly that the proposal is to gain one-sided
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“carrier friendly only” benefits (Special Board of Adjustment No. 6741, Award No. 1). It
maintains throughout its review of the declarations and Carrier’s assertions that the Carrier
is trying to obtain monetary gain, which could increase efficiency. However, Article IX is
for pools that increase efficiency and thereafter might produce some monetary gain. The
Organization argues there is no efficiency in the reversal of home terminals. As it states,
the Carrier can already do what it proposes; has failed to explain how “engineers would
mesh into its service once they were at the new “away-from-home” terminal” and,

... has not offered evidence supporting its claim that its proposed changes
will be a factor in creating “more efficient and faster service . . . There are
no intermediary terminals . . . Swapping the location of the home terminal
will not allow Union Pacific to avoid any bottleneck: it will not change
where the trains start or end; it will not change the need for a crew change;
and it will not extend any run or run through any terminal. All it will change
is where engineers report to work. There is no operational case for the
proposal.

The Board has considered these issues carefully to determine if the proposal is
supported by Arbitrator La Rocco’s Issue 3 Interpretation. While the Organization argues
strongly that Article IX does not allow the duplication of existing service or to
“substantially recreate” existing setvice, the Carrier’s proposal meets the two part test.
Arbitrator La Rocco’s Issue 3 Interpretation clearly held that Carriers:

Have the right to establish extended or rearranged Interdivisional Service
and it constitutes new service within the meaning of Article IX unless it is a
substantial re-creation of the prior Interdivisional Service designed solely to
obtain the more favorable conditions in the 1986 National Agreement.

The Organization argues that this is a substantial re-creation of the pool service that
already exists. The Organization argues that the Carrier cannot effectively create identical
service or recreate or modify existing pool service for economic gain when there is no new
intermediary terminal, crew change points or evidence of an operational change (Public
Law Board No. 3800, Award No. 1 with Carrier Dissent). After a review of the Carrier’s
evidence, the Board finds that this is not an improper alteration. It is a permitted
rearrangement as it does not occur simply to obtain more favorable conditions in the 1986
National Agreement, supra. There is no persuasive base for this argument. This is new
rearranged interdivisional service that does not now exist and is therefore permitted.
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The Board has also studied the Organization’s strong assertions that the Carrier’s
proposal is a one sided attempt to obtain benefits. As stated often and cited by Special
Board of Adjustment No. 6741, “It has historically been held that the impediment to
rearranging an existing interdivisional run would be to substantially recreate it in order to
access benefits that are one-sided, i.e., ‘carrier friendly only’ conditions.” As argued by the
Organization, the assertions are that the Carrier is attempting both to avoid paying pilots
and save money on held away-from-home pay to obtain one-sided benefits. The
Organization points to the testimony of Randy Guidry and Paulo Tortorice (BLET v. UP,
Case No. 13-cv-5970, N.D. Il1. hearing of October 1, 2013) as well as Award support to
argue that these “new” proposals are not for any efficiencies, but to obtain one sided
financial gain (Public Law Board No. 6740, Award No. 2; Public Law Board 6741, Award
No. 1; Public Law Board 6449, Award No. 19). As example, Mr. Tortorice, Locomotive
Engineer and Local Chairman testified that the proposal was “just changing the on-duty
points” and the senior engineers are not working Yermo “because it’s our lowest paid run
in Los Angeles.” (p. 89). The Organization challenges the efficiency gains and notes that
in the Sworn Declaration of Gordon Wellington, Regional Finance Director, the proposal
would reduce the Carriers “approximately $9.0 - $10.0 million direct labor expenses . . .
by at least 2%” (BLET Appendix p. 184). This savings would be obtained not by
efficiencies, but by keeping senior engineers at Yermo and by not having to pay the large
financial penalty payments for held away-from-home pay at Yuma.

Our careful reading of those Awards and of the testimony does not support the fact
that this is one sided gain. The full testimony of General Director of Labor Relations Mr.
Guidry is that the proposal is instituted for efficiency. Mr. Guidry testified that:

The overall velocity improvement is going to improve the train capacity and
the velocity of those trains. You’ll be able to operate more trains, and those

more trains, hopefully with increased market share; we’ll be able to increase
the number of jobs available to engineers in the basin as a whole” (p. 170).

Further, Mr. Guidry testified: “And our ability to have the terminal at Yuma and Yermo
into West Colton will better facilitate and mesh with the overall operation in the basin as a
whole” (p. 171). The Carrier is permitted to create service if it is new; if it isnot a
“substantial re-creation of the prior interdivisional service designed solely to obtain the
more favorable conditions in the 1986 National Agreement”. The Informal Disputes
Committee was clear on this point.
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The Organization has not provided substantial evidence that the proposal is
“designed solely” and therefore violative of the National Agreement. The Carrier
provided sufficient proof of the efficiency obtained by the reversal in home and away-
from-home terminals. There is efficiency in increasing the pool service in a manner that
produces fewer trains with two engineers. The fact that the Carrier saves money in
payment for held away-from-home terminal time also means that with less hours held
away, there is more efficiency in operations. The fact that the Carrier would not need
pilots means it saves money, but it also means it has more efficient operations. Article IX
was to create efficiency and this record supports the fact that a change in away-from-home
and home terminals will produce more efficient pool service that meshes with other pools
and increases the speed and movement of freight. The fact that the Carrier also obtains
additional monetary gains along with efficiency does not negate its proposal. The Board
finds the proposal is fully compatible with the operating efficiency documented. The
change is not shown to be “merely an opportunistic maneuver singularly designed to take
advantage of more favorable conditions” in the National Agreement (Public Law Board
No. 5121).

This Board finds that this is a substantial change and not a re-creation. It
fundamentally changes the entire pool operation. Even if arguendo and we do not concede
the point, that the Organization was correct, it is certainly not “designed solely to obtain
the more favorable conditions in the 1986 National Agreement”. The Board finds no
evidence to draw that conclusion (see again the testimony of R. Guidry, BLET Appendix,
pp. 282-289). In fact, all of the evidence of record indicates that the current benefits will
remain and the proposal does not contain more favorable conditions than contained in the
1986 National Agreement.

Accordingly, when, as here, the Carrier can document with substantial proof that the
change of home and away-from-home is properly new and there exists no estoppel
language, the Board must answer the Organization’s Question No. 1 and the Carrier’s
Question No. 1 with a “yes.”

Decision and Award

The Organization has asked: “Does the Carrier’s proposal of July 17, 2013 (as
modified) create new pool operations not covered in the Merger Implementing
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Agreement for the Los Angeles Hub?” The answer is yes. The Carrier has proposed
something that is new. Similarly the Carrier asked: “Do the proposed interdivisional
operations between Yermo, California, and West Colton, California, and between Yuma,
Arizona, and West Colton, California, set forth in Union Pacific Railroad Company’s
notice dated July 17, 2013, comport with the provisions contained in Side Letter 3 of the
Los Angeles Hub Implementing Agreement and Article IX of the 1986 BLE National
Arbitration/Agreement, as amended by Article IX of the 1991 BLE National
Agreement?” The answer is yes. Accordingly, the Board turns to the Organization’s
Question No. 2.

The Organization has asked in Question No. 2: “Is the Carrier allowed by Article
IX, Section 2 & Section 4 (a) of the 1986 BLE National Arbitration/Agreement, to
change or merge seniority districts created by the Merger Implementing Agreement for
the Los Angeles Hub and the Merger Implementing Agreement for the Southwest Hub?
If the answer is “no,” can the Carrier use Article IX, Section 2 & Section 4 (a) of the
1986 BLE National Arbitration/Agreement to remove service from the seniority district
created by the Merger Implementing Agreement for the Los Angeles Hub to the Merger
Implementing Agreement for the Southwest Hub?”

The Board has carefully reviewed the arguments by the parties to this merged
seniority dispute. The Organization points to the facts of seniority and that the Carrier is
prohibited from changing or merging seniority districts. Currently, the pool service from
West Colton to Yermo, California is completely within the Los Angeles Hub. There is no
question that in this run, work opportunities belong to the L.os Angeles Hub engineers.
The fact that the new pool service begins the run at Yermo with an away-from-home
terminal at West Colton changes nothing major in the seniority arrangements, if
permitted. What the Organization further objects to is that the Merger Implementing
Agreement for the Southwest Hub would be merged or changed by the new pool service
which has a home terminal at Yuma, Arizona and ends at West Colton. The objection is
based on two arguments. First, Yuma is in the Southwest Hub and not in the Los Angeles
Hub. Second, the Organization maintains that Article X, Section 2 and 4 (a) don’t apply
wherein the Implementing Agreement from the Surface Transportation Board instituted
seniority conditions to protect engineers from the Union Pacific-Southern Pacific merger.
Even if the Carrier is permitted to create a new pool operation, it can’t remove work from
one seniotity district and move it to another.

The Board has studied the Organization’s argument and Carrier’s detailed rebuttal.
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In this instance, the Board notes that Article IX is not in any material way in this instance
damaging the extant seniority configuration. There is nothing in this altering of pool
arrangements that modifies either the seniority districts, miles run in either seniority
district or the Agreements governing these actions. Side Letter No. 3 in the LA Hub
Agreement is identical in language to Side Letter No. 2 of the Southwest Hub Agreement.
The miles run have not changed for either seniority district. It is important to note that in
this instance, the adjacent Southwest Hub has only approximately one per cent (1%) of
the current miles run on the Yuma to West Colton pool operation. Therefore if the Board
would conclude that the Carrier was wrong in its action, it would be tantamount to
permitting Southwest Hub engineers to obtain an inordinate and unfair distribution of
work, simply because the home terminal began on the 1% of miles run, even though the
Los Angeles engineers go over 99% of territory within the Los Angeles Hub. This would
not result in a fair and equitable division of work. It would not be consistent with
existing historical division of territory.

The Board has considered many issues in reaching this decision. We note the
language of the Southwest Hub, Note No. 1 holds that, “The Hub identifies the on duty
points for assignments and not the boundaries of assignments. {This note is further
explained in Side Letter No, 2).” The Board is aware that a decision has been previously
made which authorized work allocated on the proportion of mileage run when work
crossed seniority district boundaries (Public Law Board No. 6833, Award 40).
Additionally, the Board notes that the Carrier herein has proposed new pool operations
under Article [X, rather than a technical change or modification of seniority districts. The
most rational outcome of this Board’s determination is that it is illogical to permit a
change from what has been currently permitted to allow those who perform almost no
train miles on the track from Yuma to West Colton to obtain a substantial change in work
opportunities. The Board finds that the answer to the Organization’s Question No. 2 is
that the Carrier is not proposing to “change or merge seniority districts” but to create new
pool service. Accordingly, the Board will permit the continuation of existing
configuration as indicated in the Carrier’s proposal. The new home terminal of Yuma,
Arizona, although technically in the Southwest Hub, will be staffed by the Los Angeles
Hub engineers. While this may be the on duty point, their assignments on the Yuma to
West Colton run will be almost entirely within the Los Angeles Hub and is therefore
equitable in allocation and work opportunities under Article IX,

Having resolved the two former questions of the Organization and the first of the
Carrier, the Board turns to the fundamental question raised by both parties and partially

16




stated identically as, “what shall be the terms and conditions governing engineers
assigned to or working in the interdivisional service between Yermo, California and West
Colton, California, and between Yuma, Arizona and West Colton, California? The
Organization prefaces this question with, “If the Carrier’s proposal of July 17, 2013 (as
modified) is a legitimate good faith exercise of a contractual prerogative”, while the
Carrier prefaces the same question with, “If the foregoing question is answered in the
affirmative, and in accordance with the requirements set forth in Article IX, Section 2 &
Section 4 (a) of the 1986 BLE National Arbitration/Agreement”. Both turn to the
proposals at bar.

The Board has considered the Carrier’s proposal of July 17, 2013, as amended
October 18, 2013 with attached Side Letters. It varies from the Organization’s proposal,
amended by the BLET’s Rebuttal Submission to this Board; not exchanged and discussed
on property. The facts at bar are that this Board is confronted with two different
proposals for the new pool operations. Consideration has been given to the many
differences included within the authority of this Board to determine conditions proposed
before it.

The Organization argues that the Board should not reach a decision, but permit the
parties to continue to negotiate the terms. The Carrier maintains that it has complied with
Article IX, Section 1 in that it has served notice specifying “the service it proposes to
establish and the conditions, if any, which it proposes shall govern the establishment of
such service” (Section 1, Article IX). The Carrier further maintains that under Section 3
it met and discussed the notice and unable to agree, was ready to proceed with a trial run,
interrupted by court proceedings and now with arbitration. Given Section 4, when the
parties can’t agree it is subject to arbitration, but governed by Section 2 of Article IX.

The Board has reviewed first the on-property action of the parties to this dispute.
The record indicates that the parties met on July 17, 2013 to consider the Carrier’s
proposal. Subsequently the Organization objected to the proposal by letter sent July 24,
2013 (misdated) and with Carrier email response of July 26, 2013. Further, the Carrier
and Organization met again on August 13, 2013 with a third meeting planned for October
16, 2013, cut short due to the Organization’s legal action. Certainly the parties
exchanged ideas on the proposal. The Organization maintains that the Board should not
reach a decision, but permit the parties to negotiate the terms. The Carrier maintains that
the terms were proper under Article IX, Section 2 and should be accepted by this Board.
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The Board has considered the two different proposals presented by the parties. The
Board has studied Article IX. Article 1X, Section 2 governs the establishment of
interdivisional service specifying five mandatory issues (a through e), other reasonable
and practical conditions suggested including any other terins or conditions the parties
may negotiate. The Board is clearly constrained by the limiting language on our
authority, made clear in Article IX. As Section | - Notice explicitly states, the “carrier . .
. shall . . . specify the service it proposes . . . and the conditions, if any, which it proposes
shall govern the establishment of such service.” This puts a painfully difficult burden on
the Organization to propose or negotiate conditions. The Organization argues that the
change to a very distant new home terminal will cause drastic work life issues on the
employees, Certainly, the Board is sensitive to the fact that Yermo is around 100 miles
away and Yuma over 200 miles away from the current home terminals. This is a fong
distance to transverse and will most likely require employees to make tough life choices,
including relocating.

The Board is restrained in its actions under Section 4 to those aspects delineated by
Section 2 and within the framework of constraint to narrowly observe the purpose of the
language. The Board notes that the two proposals are exact only in Carrier’s October 18,
2013, Sections 6, 8, 9 and 12, They are largely similar in other areas with additional
language, as example, in Carrier’s Sections 1, 2 or 3. Each difference is important. The
Board has directed its attention to the full Carrier proposal and the many issues raised by
the Organization.

The Board finds nothing in the Carrier’s proposal that would run counter to the
language of Article IX and therefore to directly question its applicability. The
Organization has argued that the new home terminals are less desirable living areas. The
Organization also raises a large number of issues based on the fact that if the employee
continued to live at their current location, they would incur onerous burdens of time and
family issues working at the distant new home terminals. Accordingly, the Organization
asks this Board to find that the severity of the effect be moderated creating more
“reasonable and practical” conditions. The Organization requests a tie up for 24, 36 or 48
hours rest which would allow employees time to be with their families. The Organization
also requests a call time of at least four (4) hours advance notice necessary for the extra
time the employees would need to get to their work location. The Organization also
wants reverse lodging to be permanent so that employees would have a place to stay. The
Board is restrained from such action as there is no justification for the Carrier to absorb
these costs, when the negotiated language and proposed language protects the employees.
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Article IX, Section 7 was negotiated to assure Protection to any employee adversely
affected, including a change of residence. Such actions are contemplated by protection
required by Section 7 of Article IX, but not an estoppel to the right of the Carrier to create
new service.

The Board has seriously considered all of the Organization’s proposed changes and
additional Sections, within the constraints of Article IX, What is most noticeable to the
Board is that the Organization has introduced a number of new proposals, including
Reverse Lodging, Tie-Up (permitting mark off for 24, 36 or 48 hours rest), Call Time (of
at least four (4) hours), Preservation of Working Conditions and belatedly, Preservation of
Pool Service —~ No Commingling. All of these and other changes in Extra Boards and
Overtime, increase costs, decrease efficiency or are beyond the Board’s authority.

The Carrier’s limitation certainly includes Section 2, holding that, “reasonable and
practical conditions shall govern™ and that “although they are not limited” to those listed,
there is no additional contractual obligation to include proposals suggested by the
Organization. What the Carrier is obligated to abide by are those conditions clearly
stipulated by Article IX. This Board is similarly constrained by Section 2. The question
the Board considers is whether the Carrier’s proposal of July 17, 2013 (as amended
October 18, 2013) meets the standard.

The Board makes clear that it has the authority to assure that the proposal is
“reasonable and practical” and the concerns of the Organization are considered. The
Board has carefully reviewed the Organization’s arguments about the negative
consequences for employees forced to move to the undesirable cities of Yermo and Yuma;
the needs for permanent reverse lodging, changes in Extra Boards, enhanced overtime or
the need for a four (4) hour call. The Board is clearly restricted in awarding any terms
beyond those set forth in Section 2, although the parties may or may not agree to do so.
The authority of this Board is very limited, particularly as to issues involving
compensation (Arbitration Board No. 507; Board of Arbitration No. 580).

The Organization’s proposal is beyond the Agreement, which permits the Carrier’s
actions if such is in compliance with Article IX conditions. The Board is governed by
Section 2, which are the required conditions and limits to our authority (see Arbitration
Board No. 468). The Board finds nothing in the Carrier’s proposal that deviates from the
requirements of Section 2. The Board finds almost all of the Organization’s requests
would increase Carrier costs or more importantly, to increase inefficiency of operations,
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the antithesis of Article IX, Section 2(a): “runs shall be adequate for efficient operations
and reasonable in regard to the miles run, hours on duty and in regard to other conditions
of work”. The Board does not find the Carrier’s proposal violative of that condition and
does find efficiency at the core of the proposal. The Carrier’s proposal must therefore be
accepted by this Board. It complies with the requirements of Article IX.

Accordingly, in answer to the Organization’s Question No. 3 and the Carrier’s
Question No. 2 the terms of the interdivisional services between Yermo, California to
West Colton, California and Yuma, Arizona to West Colton, California are those proposed
by the Carrier on July 17, 2013 (as modified October 18, 2013 and incorporating the
attached three Side Letters on Overtime, Reverse Lodging and Work Allocation). Those
terms are adopted. This decision is specific to the factual base of this dispute and not as a
precedent to other disputes with different circumstances.

The Arbitrator will retain jurisdiction for thirty (30) days in the event either party
seeks clarification of this decision or to resolve any applicable disputes.

Marty E/Zusran, Chairman
Neutral Member

E. L. Prufft, Organization Member

uidry, %rrier Member
D135 ERT ATTAHED
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In the Matter of Arbitration Between:

BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN

)

)

)

) Arbitration Board No. 598
and )
)
)

UNION PACIFIC RAILROAD COMPANY

Dissent of Organization Member

The Board has answered “yes” to both the Organization’s Qu;:sﬁon No. 1 and the
Carrier’s Question No. 1. Those affirmative answers are premised on serious flaws and as such I
must dissent from the Award.

The record clearly shows that the Carrier has not proposed “new” pool operations not
covered in the Merger Implementing Agreement. Rather, it has simply switched the home and
away-from-home terminal designations in existing service and intends to operate the same
service to and from the same points as exists before the supposed “change.” Because the
Carrier’s proposal does not create anything new operationally, the Board should have answered
the first questions “no” and not gone further.

Furthermore, to the extent that the first questions are answered “yes,” the Carrier has not
established that there is any true “efficiency” related to the proposed changes, so the Board’s
finding that there is lacks sufficient evidence in the record to support it. That there may be cost
savings is not proof that the Carrier will enjoy any operational efficiencies as a result of the
proposed changes, and operational efficiencies are what must be proven in order for the intended
transaction to be allowed to proceed. The majority apparently and incorrectly believes that cost
efficiencies — for example as in relation to reducing held away-from-home time at Yuma or pilot

pay at Yermo — achieved solely by reducing contractual obligations to pay engineers are the
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types of efficiencies that matter. That is simply wrong, as I explain below. The Carrier is not
arguing that additional changes are necessary for it to achieve the efficiencies forescen by the
Union Pacific-Southern Pacific merger, nor could it as it has already achieved those efficiencies.

In particular, the testimony of Mr. Guidry, which is all that the majority relies upon,
failed to provide any evidentiary support for the majority’s conclusions that:

“The overall velocity improvement is going to improve the train capacity and
velocity of those trains.”

Or that,

“[The Carrier’s] ability to have the terminal at Yuma and Yermo into West Colton
will better facilitate and mesh with the overall operation in the basin as a whole.”

Yes, Mr. Guidry said those things, but simply saying something is not proof; UP provided no
proof that what he said was correct, and the majority committed manifest error by failing to
require UP to satisfy its burden in this matter.

By considering that flipping the home and away-from-home terminals as a “rearranged
interdivisional service [that] constitutes new service within the meaning of Article IX” and not a
“substantial re-creation of the prior interdivisional service designed solely to obtain the more
favorable conditions in the 1986 National Agreement,” the majority has eviscerated the meaning
of Side Letter No. 3. That is especially evident when Arbitrator LaRocco’s Issue 3 Interpretation
and the Awards that followed are considered. The majority of the Board has improperly written
that bright-line limitation out of the contract. Under the majority’s overbroad interpretation, it is
doubtful that any proposal could be considered a “substantial re-creation.” The Agreement
contemplates that a carrier that wants the types of changes UP proposed here would have to
secure them through bargaining. The majority has not honored that part of the bargain that

underlies the Agreement.



The majority also acknowledges that the Carrier wants to move away from the “hub and
spoke” model it asked for and obtained when the Union Pacific — Southern Pacific merger was
approved by the Surface Transportation Board. That proceeding and the resulting merger
allowed Union Pacific to avoid RLA Section 6 negotiations with the BLET over changes to
engineer seniority, which has long been recognized as a property right. See NRAB Third
Division Award No. 4987 (Boyd) (“It has long been settled that seniority is a valuable property
| right.”). Now, by allowing UP to fundamentally change the nature of the service approved by
the STB, and the existing seniority rights resulting from that process, without going through the
procedures set forth in the New York Dock conditions that the STB imposed as a condition of the
merger approval, the majority has overstepped its lawful authority and allowed Carrier to take
away benefits and protections that were an essential component of the merger approval process.

Finally, in its answers to the remaining questions posed, the majority fundamentally erred
in considering itself restrained from approving any of the conditions proposed by the
Organization. Section 2 exists because where there is truly “new” service, “new” conditions may
be necessary. It recognizes that the “reasonable and practical conditions” imposed may be more
than what the Carrier proposes; there is considerable arbitral support for that proposition.
Because the majority perceives a limit on its authority that the Agreement does not support, I
must dissent to this part of the award as well.

=

~

E.L. Pruitt, Organization Member
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ARBITRATION
BEFORE THE SPECIAL BOARD OF ADJUSTMENT
ESTABLISHED BY AGREEMENT

PARTIES TO THE DISPUTE

BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN,
GENERAL COMMITTEE OF
ADJUSTMENT, UNION PACIFIC
WESTERN LINES AND HARBOR
LINE,

(“Organization” or "BLET")

Dr. Marty E. Zusman,
Chairman and Neutral Member

AND

UNION PACIFIC RAILROAD
COMPANY,
(“Carrier” or “Union Pacific”)

ARB. CASE NO. 598

This case turns on whether Union Pacific will create “new pool operations not
covered by [the LA Hub Agreement],” within the meaning of Side Letter No. 3, or “new
interdivisional service” for purposes of Article IX of the 1986 Agreement when it merely
reverses the designations of “home” and “away-from-home” terminals on existing
service established by the LA Hub Agreement. Denying that Article IX can even apply
in the first place, BLET’s common sense argument here is that service from B to A is no
different than service from A to B, when it covers the exact same mileage over the exact
same trackage between the exact same terminals. Likewise, contrary to Side Letter No.
3, Union Pacific is not offering to create “new pool operations not covered by this

Agreement” but is only moving the spot where engineers in existing pool operation



must report to work. Because the service will not change, Union Pacific cannot
implement its proposal.

Further, and contrary to Union Pacific’s Art. [X Notice, its proposal is not in
response to changing traffic patterns or designed to operate its rail system more
efficiently. See, July 17, 2013 Notice at Appx 2. Union Pacific’s real purpose, as admitted
in sworn declarations and testimony from its own officers, is to avoid paying engineers
money they now earn for existing service. Specifically, by switching the home
terminals for this existing service, Union Pacific believes it can reduce the amount that it
pays: (1) to “pilots” who assist engineers working difficult, heavy-grade territory
between West Colton and Yermo and (2) to cngineers whom it keeps at the “away-
from-home” terminals in Yuma and Yermo.

These are all matters that Union Pacific could raise in collective bargaining with
BLET, and it should be understood that BLET is willing to discuss changes in the LA
Hub Agreement in negotiation or bargaining. But Union Pacific has no right
unilaterally to ignore the specific provisions of the LA Hub Agreement covering the
home and away-from-home terminals for this service.

Because Union Pacific’s proposed pool operations are not “new” and directly
modify existing provisions for “pool operations [] covered” by the LA Hub Agreement,
Union Pacific cannot invoke the procedures of Art. IX of the 1986 National Agreement,
as provided for in Side Letter No. 3 to the LA Hub Agreement. The plain contract
language and arbitral precedent dooms Union Pacific’s arguments because it is at least

“substantially recreating” if not outright duplicating existing service from A to B (i.e.,
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from West Colton to Yermo and from West Colton to Yuma). Accordingly, the answer

to both the Carrier’s and the Organization’s Question No. 1 is “no.”

Organization’s Statement of Facts

Union Pacific’s July 17, 2013 Notice seeks to change conditions that were put in
place as part of the Surface Transportation Board’s approval of its merger with
Southern Pacific. Those conditions set up a “hub and spoke” model that combined a
number of seniority districts and created pools of service with set home and away-from-
home terminals.

On November 30, 1995, Union Pacific filed an application with the Interstate
Commerce Commission (hereinafter “ICC”) to acquire control of and consolidate its rail
operations with those of Southern Pacific and its affiliated entities pursuant to statutory
provisions then-codified at 49 U.S.C. §§ 11343-45. On January 1, 1996, pursuant to the
Interstate Commerce Commission Termination Act of 1995, Pub. L. No. 104-88, 109 Stat.
803, the Surface Transportation Board (hereinafter “STB”) assumed jurisdiction over the
transaction. In a decision dated August 6, 1996 and issued August 12, 1996, the STB
approved the merger subject to the “New York Dock Labor Protective Conditions”
(hereinafter “New York Dock Conditions”) established in New York Dock Railway -
Control — Brooklyn Eastern District Terminal, 360 I.C.C. 60 (1979), and affirmed in New
York Dock Railway v. United States, 609 F.2d 83 ( 2d Cir. 1979).

Under the New York Dock Conditions, Union Pacific must follow certain
procedures before taking any action pursuant to the STB’s order authorizing the merger
that will have an impact on labor conditions. Union Pacific and BLET followed those
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procedures in attempt to reach an implementing agreement to consummate the merger
in the Los Angeles area. Unable to reach an agreement, the parties proceeded to
arbitration under Section 4 of the New York Dock Conditions and the arbitrator
imposed the Merger Implementing Agreement for the Los Angeles Hub (the “LA Hub
Agreement”) that would control the effectuation of the Union Pacific-Southern Pacific
merger on the territory within the Los Angeles Basin. The LA Hub Agreement became
effective on January 16, 1999.

The LA Hub Agreement, along with other so-called “hub implementing
agreements,” allowed Union Pacific to implement a “hub and spoke” system for
deploying train crews. Prior to the merger, engineers earned seniority within a district
that consisted of a specific train run or set of runs. As part of its approval of the merger,
STB allowed Union Pacific to set aside previous collective bargaining agreements in
order to consolidate these seniority districts into larger seniority districts called hubs.
Under this “hub and spoke” system, engineers have seniority to run any service within
the hub. This consolidation allowed Union Pacific to achieve the efficiencies of the
merger by allowing it more flexibility in staffing service within a hub, while providing
parallel protection to engineers whose seniority would be impacted. Under this system,
an engineer is assigned to a “pool” that operates service from a “home terminal” to an
“away-from-home terminal” and back. But, that engineer can be reassigned to any of
the other pool operations within the hub and maintain his or her seniority.

The LA Hub Agreement established various pool operations, including two that

are relevant to this dispute, the “West Colton-Yermo” and “West Colton-Yuma” pools.
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These pools operate service between West Colton, California, which is relatively
centrally located in the LA Hub, and two terminals that are located at the far reaches of
the hub, Yermo, California and Yuma, Arizona. In fact, the Yuma terminal is technically
part of the adjacent Southwest Hub, not the LA Hub. Engineers in these pools report to
West Colton as their home terminal with Yuma or Yermo as their away-from-home
terminal.
The LA Hub Agreement also incorporated a number of Side Letters, including

Side Letter Number 3, which contains the following relevant term:

New Pools created after this Agreement: New pool

operations not covered in this implementing Agreement

whether between Hubs or within the Hub shall be handled
per Article IX of the 1986 National Arbitration Award.

LA Hub Agreement at 28 (emphasis in original).

The May 19, 1986 Award of Arbitration Board No. 458 imposed the 1986
National Agreement on the parties. Article IX of that agreement, entitled
“Interdivisional Service,” provides procedures whereby Union Pacific “may establish
interdivisional service.” Section 1 of Art. IX describes the notice that Union Pacific must
give and Section 2 provides a non-exhaustive list of conditions that may govern the
service described in the notice; Section 2 mandates that the conditions of the service
must be “reasonable and practical.” Section 4 provides for arbitration of disputes,

including over the “reasonable and practical” conditions relating to the effects of the

change per Section 2.
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On February 11, 2013, Union Pacific served a notice, purportedly pursuant to
Art. IX, in order to advise BLET of its desire to establish “two separate unassigned
through freight pools operating between an area to be known as the Los Angeles Basin
Metroplex (“"LABM”) and Yermo, California, and between the LABM and Yuma,
Arizona.” Union Pacific’s letter suggested that these new pools would help them
recognize the efficiencies gained through certain infrastructure improvements,
including the construction of new second main track and an overpass outside West
Colton called the “Colton Flyover.” In April 2013, Union Pacific provided BLET a
second draft of its proposal for this service.

On July 17, 2013, Union Pacific issued a new notice, also purportedly pursuant to
Article IX. In that notice, Union Pacific withdrew its notice of February 11. In the July 17
notice, Union Pacific informed the BLET of its desire to establish “two separate
unassigned through freight pools operating between Yermo, California, and West
Colton, California and between Yuma, Arizona and West Colton, California.”Figure 1

shows the locations of West Colton, Yermo and Yuma (including highway, not railroad,

mileage).

[space intentionally left blank]
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Figure 1
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Union Pacific’s notice informed BLET that the Carrier intended to “establish”
pool operations that would run the same trains over the same track and between the
same terminals as engineers in the “West Colton-Yuma” and “West Colton-Yermo”
pools established by the LA Hub Agreement are, and have been for many years, already
running. But according to Union Pacific’s notice, engineers would now report on duty
at home terminals in Yuma and Yermo, with West Colton as their away-from-home
terminal. In its letter, Union Pacific offers that the reason for these changes in operations
is so that it can benefit from “more efficient and faster service options in this corridor”

by “more efficiently utilize[ing] its train and engine service crews by operating longer

runs and adopting more innovative and service-responsive procedures within the Los

Angeles Basin.”
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BLET responded by letter dated July 24, 2013. That letter objected to Union
Pacific’s notice by disputing that the July 17, 2013 Notice created any new
interdivisional service and pointing out that Union Pacific already had the right to
operate longer runs - all the way from LATC/East Yard to both Yermo and Yuma - but
that it chose not to.

Union Pacific replied by letter dated July 26, 2013, and revealed two new reasons
for its July 17, 2013 Notice: (1) “address[ing] ongoing and chronic qualification/
certification issues inherent to [West Colton to Yermo]” and (2) to “solve away from
home terminal issues [at Yuma].” These purposes - effectively a desire to save on labor
costs - were confirmed in subsequent sworn statements or testimony.

BLET filed suit in the United States District Court for the Northern District of
Illinois on August 21, 2013, and sought temporary and preliminary relief enjoining
Union Pacific from unilaterally implementing its proposed changes. BLET v. Union
Pacific, Case No. 13-cv-5970 (N.D. I1L.) A full day hearing was held on October 1, 2013,
with the BLET presenting live testimony from General Chairman Bill Hannah and Local
Chairman Paulo Tortorice; and Union Pacific presenting live testimony from Director of
Labor Relations Randy Guidry. After that hearing and without the district court issuing

an order, the parties negotiated the creation of this Board to resolve their dispute. The

federal case is stayed.
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Authorities Mentioned

STB Orders

- STB Decision No. 44, dated August 6, 1996 in Finance Docket No. 32760,
approving the merger of Union Pacific and Southern Pacific and imposing New
York Dock labor protective conditions. (“1996 Merger Approval”).

Contracts
- The Merger Implementing Agreement for the Los Angeles Hub
between the Union Pacific Southern Pacific Transportation Company and
Brotherhood of Locomotive Engineers (“LA Hub Agreement”)
- Side Letter No. 3 to the LA Hub Agreement (”Side Letter No. 3")
- The 1986 BLET-UP National Agreement (“1986 National Agreement”)

- The Merger Implementing Agreement for the Southwest Hub between the
Union Pacific Southern Pacific Transportation Company and Brotherhood of
Locomotive Engineers (“Southwest Hub Agreement”)

Arbitral Authority

Related to the requirement that the proposed service be “new”

“Quinn Award” (PLB No. 6740, Case No. 2, Award No. 2)
BLE and BNSF

- “Fredenberger Award” (PLB No. 3800, Case No. 1, Award No. 1)
UTU and BN

- “O’Brien Award” (PLB No. 6741, Award No. 1)
BLE and BNSF

- “Eischen Award” (PLB No. 6449, Case No. 19, Award No. 19)
BLET and UP

- “LaRocco Award” (1986 National Agreement Informal Disputes Committee,
Issue No. 22) BLE and NCCC
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On the question of the relation between prior contracts and hub agreements
- “Kenis Award” (Arb. Board No. 581) BLET and UP
- “Perkovich Award”) (Arb. Board No. 589) BLET and UP

- “Binau Award” (Arb. Board No. 590) BLET and UP
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Jurisdiction and Procedural Issues

By Agreement, the Organization and the Carrier established this Special Board of
Adjustment ("Board") and selected Dr. Marty E. Zusman to serve as the Chairman and
Neutral Member. That Agreement was negotiated in connection with a lawsuit filed by
BLET, seeking to enjoin Union Pacific from unilaterally implementing the changes
contained in its July 17, 2013 notice. BLET v. Union Pacific, Case No. 13-cv-5970 (N.D.
IIL). A full day hearing was held in that case, and the transcript is attached as an exhibit
to this Brief. See BLET Appx. at 185-307.

Side Letter No. 3 to the LA Hub Agreement provides the sole authority for Union
Pacific to create new interdivisional service apart from that created in the LA Hub
Agreement, the specifics of which prevail over the 1986 National Agreement. So while
Side Letter No. 3 incorporates Art. IX of the 1986 National Agreement, whether Art. IX
may be relied upon here remains a question under the LA Hub Agreement. Thus it is
still exclusively subject to the primary jurisdiction of a New York Dock arbitration
panel, subject to review by the Surface Transportation Board. See, e.g., B'hd. of
Maintenance Way Employees v. Conrail, 789 F. Supp. 2d 533, 546 (D. N.J. 2011)(New York

Dock arbitrator has exclusive authority to interpret Hub Agreements).

Historically, three cases have had significance for Art. IX issues between BLET
and Union Pacific and warrant preliminary discussion. The Kenis Award held that
Union Pacific could not use Art. IX to change service established by a hub agreement
where the changes would nullify or modify “numerous provisions of the implementing

agreements governing the operations of trains, methods of compensation and home
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terminal locations.” See Kenis Award at Appx 168-69 (hub agreements prevail in

conflicts with “other applicable agreements”).! The BLET Central Region enforced the
Kenis Award against Union Pacific, in an action that culminated in its favor before the
United States Court of Appeals for the Seventh Circuit. BLET v. Union Pacific, 500 F.3d

591 (7th Cir. 2007).

The Perkovich Award - issued after Binau - made the same finding in short

order. Perkovich Award at Appx 139. The STB affirmed the Perkovich Award on

Union Pacific’s appeal. See STB Docket No. FD 32760 (Sub-No. 45).

Binau arose on this property after Union Pacific served notice under Art. II of the
1971 National Agreement of its intent to “move the east switching limit at Colton 1.95
miles eastward.” Binau Award at Appx 113. In permitting Union Pacific to make that
change, Binau distinguished Kenis on the basis of contractual language.

The language in Kenis stated that:

where conflicts arise [between the hub agreement and an
earlier CBA] the specific provisions of [the hub agreement]
shall prevail.

Binau at Appx 125.

Referee Binau compared that language to the parallel language in the LA Hub
Agreement - Article VI.C, which reads:
Except as specifically provided herein the system and

national collective bargaining agreements, awards and
interpretations shall prevail.

1 Kenis dealt with hub agreements in North Little Rock/Pine Bluff, Kansas City
and St. Louis. Perkovich interpreted the Houston Hub Agreement. Binau interpreted

the LA Hub Agreement.
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See Binau Award at Appx 132. (“Article VI, Section C of the Los Angeles Hub
Agreement preserves all national agreements that existed prior to the creation of the
Los Angeles Hub.”) On the basis of that language, the Binau Award held that
“National Agreements prevail over the Los Angeles Hub Agreement.” Id.

But Binau did not interpret Side Letter No. 3 - the controlling contractual provision
in this case. Side Letter No. 3 does contain a specific contractual limitation imposed on
Union Pacific by the STB. That specific contractual limitation is that Union Pacific cannot
use Art. IX of the 1986 National Agreement to “establish interdivisional service” that is
“covered in [the LA Hub Agreement].” This specific contractual limitation is anticipated
by the same Article VI, Section C that was interpreted in Binau, because it states,
”[e]xcept as specifically provided herein...[.]” Side Letter No. 3 “specifically states” that
service covered by the LA Hub Agreement is protected.?

While Kenis and Perkovich arise under different hub agreements than Binau, the

general principle in each is that where a specific term of a hub agreement conflicts with
another agreement, the specific term in the hub agreement prevails.? Article VI, Section

C of the LA Hub Agreement recognizes this same principle in the language “except as

2The specific limitation in Side Letter No. 3 is similar to the limitation at issue in
the Kenis Award, where hub agreements provided that post-merger, engineers would
be able to work within a 25-mile radius of their home terminal until retirement. As such,
Union Pacific was precluded from using Art. IX to change service in a manner that
conflicted with this right.

* When Kenis and Binau are read together, it is clear that from a practical
perspective there is little difference between the language “where conflicts arise
[between agreements]” in Kenis and the language “[e]xcept as specifically provided
herein” in Binau.
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otherwise provided herein,” which incorporates the limitation in Side Letter No. 3 and
must mean something. Here, the plain language of Side Letter No. 3 means what it
says: Union Pacific cannot use Art. IX of the 1986 National Agreement on existing pool

operations. Nothing in the Binau Award is to the contrary.
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Organization’s Statement of the Issues

Question No. 1

Does the Carrier’s proposal of July 17, 2013 (as modified) create new pool
operations not covered in the Merger Implementing Agreement for the Los
Angeles Hub?

Question No. 2

Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 1986 BLE
National Arbitration/Agreement, to change or merge seniority districts created
by the Merger Implementing Agreement for the Los Angeles Hub and the
Merger Implementing Agreement for the Southwest Hub? If the answer is “no,”
can the Carrier use Article IX, Section 2 & Section 4 (a) of the 1986 BLE National
Arbitration/ Agreement to remove service from the seniority district created by
the Merger Implementing Agreement for the Los Angeles Hub to the Merger
Implementing Agreement for the Southwest Hub?

Question No. 3

If the Carrier’s proposal of July 17, 2013 (as modified) is a legitimate good faith
exercise of a contractual prerogative, what shall be the terms and conditions
governing engineers assigned to or working in the interdivisional service
between Yermo, California and West Colton, California, and between Yuma,
Arizona and West Colton, California?
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Organization’s Position

When is service between West Colton and Yuma not service between West
Colton and Yuma: when it is service between West Colton and Yuma. While this may sound
more like the start of an Abbot and Costello routine than a legal argument, it is what
Union Pacific is forced to argue here. Union Pacific would have this Board find that
existing service between exactly the same terminals, on exactly the same lines of rail,
over exactly the same distance is somehow “new service” that is not already “covered
by the [LA Hub Agreement]” simply because it switches the starting point with the
ending point. From any outside or objective position, there is not a single thing that is
“new” about this service.

Side Letter No. 3 expressly prohibits Union Pacific from using Art. IX of the 1986
National Agreement on pool operations existing in the LA Hub Agreement, including
pool service between West Colton and Yermo and West Colton and Yuma. The contract

language states:

New Pool operations not covered in this implementing
Agreement whether between Hubs or within the Hub shall be
handles per Article IX of the 1986 National Arbitration

Award.
Art. IX allows Union Pacific to:

..establish interdivisional service, in freight or passenger
service, subject to the following procedures.

These provisions together allow Union Pacific to establish new service. Butitis
not the “service” that is new in Union Pacific’s proposal - it is only the conditions that

are forced on engineers; conditions that move them hundreds of miles from their
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homes, their families, and the home terminals put in place by the STB in the LA Hub
Agreement. The service is already covered by the LA Hub Agreement - it is service
between West Colton and Yuma and West Colton and Yermo. The proposed service is

exactly the same.

Unlike every other case where arbitrators have allowed Art. IX be used to create

new runs, Union Pacific here is not: (1) changing mileage, (2) running through a

terminal, or (3) lengthening service. See Eischen Award at Appx 108-109 (comparing

Awards from Referees Twomey and LaRocco); Quinn Award at Appx 71 (Proposed

service extended mileage and ran through terminal at Fresno); Fredenberger Award at

Appx 84 (establishment of service where none previously existed); O’Brien Award at

Appx 90-91 (proposed service ran through terminal). Nor is Union Pacific introducing
new service where it did not have the right to operate such service under existing rules

in the schedule agreements, which is the intent of Art. IX. LaRocco Award, Appx at

311-12. Further, Union Pacific’s motivation is to secure one-sided benefits, including

specifically reducing pilot pay and held away from home pay. Cf. Fredenberger Award

at Appx 84; Eischen Award at Appx 108-109 (Citing LaRocco for the proposition that a
carrier may not “propos[e] only a minor modification in an existing interdivisional run
with the motive of procuring the more favorable conditions[.]”).

The only thing “new” in the proposed service is that Union Pacific wants to require
engineers to report to work at the “spokes” of the hub and spoke model instead of at the

“hub,” close to their homes. But a bus service from St. Louis to Chicago and back would
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not be "new" just because one day there was a change of drivers at St Louis instead of
Chicago or vice versa. Neither is Union Pacific’s proposed service “new.”
=it
1. Union Pacific’s proposal does not create “new service not otherwise covered

by [the LA Hub Agreement]” and therefore it may not proceed under Art. IX
because it duplicates existing service.

As shown above, the plain contract language prevents Union Pacific from crating
its proposed service because that service is not “new” and exactly duplicates existing
service. In interpreting Art. IX and related contractual provisions, past arbitral
authority have looked to whether the proposed service would:

...substantially recreate [existing service] in order to access
benefits that are one-sided, i.e., “carrier friendly only”

conditions.

See, e.g., O'Brien Award at Appx 98.

Union Pacific’s Art. IX Notice “substantially recreate[s]” existing service covered
by the LA Hub Agreement. Currently, the LA Hub provides for service between both
West Colton and Yermo and West Colton and Yuma and therefore does not satisfy
either Side Letter No. 3 or Art. IX. LA Hub Agreement, Sec. III.A (Pool Operations/
Assigned Service). Union Pacific’s proposed service does more that “substantially
recreate” existing service - it duplicates existing service. Trains will still run between
West Colton and Yermo and West Colton and Yuma. See July 17, 2013 Notice at Appx
15. As stated under oath by Union Pacific’s General Director of Labor Relations, Randy

Guidry on cross-examination:

Q (By Michael Persoon) And it's true also that service between West Colton
and Yermo and West Colton and Yuma is covered in [the LA Hub
Agreement], isn't it?
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(By Randy Guidry) Yes.

And it's your position that because you flipped those and

you say this is -- this isn't service from West Colton to

Yermo; this is service from Yermo to West Colton, isn't it your
position that that is service that's not covered by this
implementing agreement?

Our position, that a run from Yuma with a home terminal at
Yuma to West Colton and a home terminal from Yermo to West
Colton does not currently exist. And to establish that would

be new service, yes, sir. That's my position.

So it's -- it's your testimony that that service from Yermo
to West Colton that you seek to implement is not covered in
this implementing agreement?

Not as stipulated in this implementing agreement, no, sir.
It would be new service; would be a new pool operation.

And that's because it's a different home terminal and a
different away-from-home terminal, right?

That's correct.
Even though it's on the same track, right?
That's correct.
Even though it's the same mileage, right?

That's correct.

Testimony of Randy Guidry (BLET v. UP, Case No. 13-cv-5970, N.D. Ill. hearing of

October 1, 2013), Appx at 280-81. See also id., Appx. at 286 (proposed service would not

run through West Colton).

Union Pacific’s own admissions prove that it cannot invoke Side Letter No. 3 or

Art. IX in order to make the changes it proposes in its July 17, 2013 Notice. The service

Page 19 of 41



it proposes as “new” is “on the same track,” has “the same mileage,” and has the same
terminals as existing service under the LA Hub Agreement. It is the same as service
already covered in the LA Hub Agreement.

The service proposed by Union Pacific in its July 17, 2013 Notice does not make
types of changes even close to those that have justified reliance on Art. IX in the past.
For example, in 2003 BNSF invoked Art. [X to create a 236 mile run between Stockton
and Bakersfield over the existing 194 mile run between Richmond and Fresno. Not only
was this new run longer; it ran through Fresno, unlike the existing service. See Quinn

Award at Appx 71-72. Similarly, in the O’Brien Award, BNSF used Art. IX to run

through the terminal at Newton, Kansas and on to either Arkansas City, Kansas or
Wellington, Kansas. See Appx at 90-91.¢

None of the factors suggesting “new” service are present here - Union Pacific is
not changing anything other than where it wants engineers to report to work. As such,
the conditions of neither Side Letter No. 3 nor Art. IX are not satisfied and Union Pacific

may not implement its proposal.

2. Article IX does not provide Union Pacific a right to move home terminal
unrelated to actually creating new service.

Art. IX allows Union Pacific to:

..establish interdivisional service, in freight or passenger
service, subject to the following procedures.

4 While Union Pacific has suggested that it wants to operate “longer runs,” see
July 17, 2013 Notice at Appx 14-15, the proposed service is not longer than existing service.
Further, Union Pacific already has the right to operate longer runs - all the way from
LATC/Yard Center to both Yermo and Yuma, but it does not. See BLET letter of July
24,2013 at Appx 25.
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But even apart from its intersection with Side Letter No. 3, Art. IX does not allow
Union Pacific to “substantially recreate” (or as here, duplicate) existing service. That is,
Art. IX allows only the creation of new service, not the recreation or duplication of existing

service. See Eischen Award at Appx 108-109; Quinn Award at Appx 71; Fredenberger

Award at Appx 84; O'Brien Award at Appx 90-91.

For this reason, apart from Union Pacific not having the right under Side Letter
No. 3 to take these actions, Union Pacific does not have the right under Art. IX to

rename the starting point of existing service as the end point, and vice versa because the

service remains the same.

3. The limiting language in Side Letter No. 3 - “not otherwise covered by this
Agreement” - must be given meaning.

The portion of Side Letter No. 3 related to the use of Art. [X reads:

New Pools created after this Agreement: New  pool
operations not covered in this implementing Agreement,
whether between Hubs or within the Hub shall be handled
per Article IX of the 1986 National Arbitration Award.

A fundamental rule of contract interpretation is to give meaning to all clauses.
An important clause in Side Letter No. 3 is that Union Pacific can only use Art. IX on
pool operations “not covered in this implementing agreement.” But if Union Pacific is
allowed to proceed by simply renaming the service between West Colton and Yermo or

Yuma, which is “covered in [the LA Hub Agreement],” then this clause will have no

meaning,.
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The Fredenberger Award confronted a nearly identical issue where the

Burlington Northern sought to use Art. XII of the 1972 UTU National Agreement, which
like Art. IX here provided a right to establish interdivisional service under certain
circumstances.5 Referee Fredenberger rejected the Carrier’s overreach, stating:

...it is an even more fundamental proposition of agreement
interpretation that language in an agreement which is clear
and unambiguous on its face is not subject to interpretation.
We believe Section 4 of Article XII is clear and unambiguous.
It provides that Art. XII shall have no applicability to
intraseniority district service existing on the effective date of the
agreement. (emphasis supplied).

Fredenberger Award at Appx 83.6

The result must be the same here. The limitation in Side Letter No. 3 (“new pools
not covered in this implementing Agreement”) is effectively identical to that involved in the

Eredenberger Award. If the limitation means anything, it means that Union Pacific

cannot use Art. IX to recreate or modify existing service, or even to move an existing
pool operation on existing service. Art. [X - which is what Side Letter No. 3
incorporates - does not allow for such trivial changes and neither does Side Letter No. 3
itself. The meaning is clear - if Union Pacific desires to create truly new service not
already covered by the LA Hub Agreement it can do so under Art. IX. But Side Letter

No. 3 does not give a right that does not exist in Art. IX.

5 “[IInterdivisional, interseniority district, intradivisional or intrasenioritydistrict
service in effect on the date of this Agreement is not affected by this rule.”

6 The Fredenberger Award went on to note that other Awards relied on by the
Carrier “[e]ach involved the establishment of such service where none previously

existed.”
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4. Union Pacific’s proposal is an attempt to gain one-sided benefits.

There can be no doubt what Union Pacific’s intent is in serving its July 17, 2013

Notice —it wants to: (1) avoid paying pilots on the West Colton to Yermo run and (2)

limit its held-away-from-home pay. See Testimony of Paulo Tortorice (BLET v. UP,

Case No. 13-cv-5970, N.D. Il hearing of October 1, 2013) Appx at 199-206 (describing

matters related to use of pilots on West Colton-Yermo service); Testimony of Randy

Guidry Appx at 286-292 (discussing pilot issue and held-away-from home issue). That

is the type of “one-sided benefit” precluded by arbitral authority. See O’Brien Award,

Eischen Award, Quinn Award. Yet it is clear these are the “changes” Union Pacific

seeks, as shown by the sworn testimony of Director of Labor Relations, Randy Guidry,

on cross examination:

Q

(Michael Persoon) So maybe you can tell me how that's going to be more
efficient for them to report to work at Yermo.

(Randy Guidry) I think we've touched on it somewhat with Mr. Hannah
and Mr. Tortorice's testimony. Obviously, having one locomotive
engineer on a train instead of two is more efficient. I don't

think anyone would dispute that. Likewise, the held-away-from-home
terminal issues that they were complaining about we think with the
repositioning of the new pool at Yuma and Yermo will help eliminate
some of that given how those trains are going to have to mesh with the
overall transcontinental operation.

So you identified two efficiencies to me -- right? --
eliminating a pilot and limiting held-away-from-home time.

Right?

Those were efficiencies that were discussed earlier, and I
wouldn't disagree with those.

Can you identify any other efficiency?
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A The fact that they're going to mesh better with the overall
and transcontinental operation of the trains that are operating
out of the port that are given a higher priority through
Colton.

Q But we're not talking about any service going south or west
of Colton, right? We're only talking about service that ends

at Colton. Am I wrong?

A No, sir, you're not wrong.
* * * ®
Q But so -- just so we're clear, the efficiency that you've

identified that justifies switching the home terminals is to
minimize your contractual obligation to pay engineers money.

A These are the efficiencies that Mr. Hannah and
Mr. Tortorice mentioned. I don't disagree with those. Matter
of fact, I do agree with those.
So you agree.
Yes, sir, I do.

Testimony of Randy Guidry (BLET v. UP, Case No. 13-cv-5970, N.D. Ill. hearing
of October 1, 2013), Appx at 286-87; 289.

This testimony is directly contrary to the unsupported and vague suppositions
that Union Pacific relied on its notice. In its July 17, 2013 notice, Union Pacific gave its
reasons as:

...to more efficiently utilize its train and engine service crews by operating
longer runs adopting more innovative and service-responsive procedures
within the Los Angeles Basin. July 17, 2013 Notice, Appx at 14.

That justification is pretextual - Union Pacific is not making any run longer. It

currently operates service over the 130 miles between West Colton and Yermo and the

198 miles between West Colton and Yuma. That service and that mileage will not
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change under its proposal. Further, Union Pacific already has the right to operate longer
runs, but chooses not to. As expressly communicated to Union Pacific by BLET:
...the Carrier also currently has the right to run service all the
way from LATC/East Yard to both Yermo and Yuma.
Union Pacific - for reasons known to it - has chosen to “zero
out” this service instead of utilizing this longer run.
July 24, 2013 letter, Appx at 25.
In following correspondence, Union Pacific offered different justification for its
proposal, admitting that the purpose of swapping the home and away-from-home

terminals was to:

...positively address ongoing and chronic qualification/
certification issues inherent to these transportation corridors
and solve away from home terminal issues...[.]

July 26, 2013 letter, Appx at 23.

The second justification is relevant only to showing that Union Pacific is using its
Art. IX notice not to create new service by lengthening runs, changing mileage or
running through terminals, but only to secure one-sided benefits. As admitted by Union
Pacific, its real reason for the proposed notice is, “to minimize [its] contractual
obligation to pay engineers money.” Testimony of Randy Guidry, Appx at 289. Each
of the two terminal swaps - at Yermo and Yuma - is meant to address a different
“problem,” but neither changes service or operations.

The Carrier’s concern on the Yermo run is that engineers with the most seniority
do not bid on that run because it pays less than other available runs. This means that

junior engineers work between West Colton and Yermo. But because that territory is
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dangerous - it has a heavy grade - engineers must have meet exacting qualifications to
operate a train over that territory on their own. Because these junior engineers -
working the less-desirable, less-profitable run - sometimes do not possess all the special
qualifications, they must be accompanied by a pilot who is familiar with the heavy
grade territory. Paying for this pilot is what Union Pacific wants to avoid and it wants
to do this by frustrating the use of seniority by the most experienced engineers. Forcing
them to report to work at Yermo as their home terminal is the device by which Union
Pacific hopes to accomplish its goal. See, .., testimony of Paulo Tortorice, Appx at 199-
206.

The concern for the Yuma run is that Union Pacific wants to both keep engineers
in Yuma for extended periods and avoid paying them their contractually due “held
away from home” pay, i.e., pay that they are due each hour past 16 they are kept at the
away from home terminal. See, e.g., testimony of Paulo Tortorice, Appx at 197-98.

Union Pacific acknowledges these goals. By sworn declaration offered by Union
Pacific, Thomas Williams, the Director of Transportation Services for the LA Hub,

stated:

4. The changes contemplated by Union Pacific's July 17 Article IX notice are
designed to allow Union Pacific to operate more efficiently into and out of the Los
Angeles area, including the Ports of Los Angeles and Long Beachl Currently we
have a number of train runs with home terminals in West Colton and Los Angeles
Engineers can bid on these assignments. We have a difficult time keeping the West
Colton to Yermo and West Colton to Yuma pools staffed with qualified engineers
who are familiar with operating locomotives over the involved routes because other
runs exist where engineers can make more money (sometimes for fewer hours of
work). As a result, engineers tend to bid off these runs, in particular the West
Colton - Yermo run. This often results our being required to use an engineer who
may not have operated over these sections of track as often or as recently. Often,
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this requires the use of "pilot," a second engineer who is qualified and familiar with
operating a train on that track or route and who rides along with the newly assigned
engineer who just bid on to this pool. Both the pilot and the engineer have to be
paid, raising Union Pacific's costs which must, in turn, be passed on to shippers of
freight.

5. Creating new home terminals in Yermo and Yuma will decrease the
frequency that this occurs. Engineers are less likely to bid on new assignments if
they involve a change in their home terminal. We would also expect that, over a
good deal time (especially as attrition occurs due to anticipated retirements in the
Los Angeles area), employees manning these runs to live in the Yuma or Yermo
areas, rather than central or urban Los Angeles. Therefore, engineers with home
terminals in Yuma or Yermo are more likely to remain on these pools if their home
terminals are in those cities.

* * * *

7. ... it is far more difficult to predict when Union Pacific will need a train to
depart [Yermo or Yuma]. As a result, Union Pacific frequently has to have
employees waiting for trains in those cities. This is especially true at Yuma because
there is little room to leave a train sitting while we wait for a crew to become
available to take the train to its destination. When an engineer is waiting to work at
an away from home terminal, Union Pacific is requited (after a certain number of
hours) to begin to pay the engineer even though they are not working. This pay is
not required at the home terminal. Having engineers with home terminals in
Yuma and Yermo will decrease the amount of time spent at the away from home
terminal, thereby reducing costs and improving rail competitiveness.

Sworn Declaration of Thomas Williams, Appx at 180-81. See also, Sworn Declaration of

Gordon Wellington, § 5, Appx at 184 (Proposed plan would save $180k to $200k

annually in direct labor expenses by keeping senior engineers at Yermo and reducing

held away from home pay at Yuma).

The Fredenberger Award is again illustrative. In that case,

...the Carrier made no operational changes in the service at
issue in this case when it established [new] interdivisional
service. The Carrier acknowledges that the motivation and effect
of instituting such service under Article XII is to extinguish the
automatic release rules applicable at [the Kelly Lake
terminal].” (emphasis supplied)
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Fredenberger Award at Appx 84.

Again, there is no disputing that the “service” that is not being changed; only
staffing. This is not what is allowed by Side Letter No. 3 or Art. IX.

Even if Union Pacific had the right to take the actions proposed in its July 17,
2013 Notice and swap the home and away-from-home terminals, it cannot do so in bad
faith as it is here. First, Union Pacific initially claimed it needed to make these changes
in order to have “longer runs.” But it is not making any longer run and is not even
currently using the longer runs it has the right to operate. Second, as shown by its
officers’ testimony, the reasons given in its July 17, 2013 Notice relating to operational
efficiencies is a pretext for finding ways to avoid the consequences of its other contracts.
Last, its actual purpose is to: (1) frustrate engineers’ use of seniority in order to reduce
pilot pay; and (2) to force engineers to stay at Yuma without being paid for held-away-
from-home time. These factors show Union Pacific’s bad faith, and that bad faith
should be rejected. See, e.g., Elkouri & Elkouri, How Arbitration Works (7th edition,
2012), 13-7, 8 (“Even where the agreement expressly stated a right in management,
expressly gives it discretion as to a matter, or expressly makes it the ‘sole judge’ of a
matter, management’s action must not be arbitrary, capricious, or taken in bad faith.”).

5. Union Pacific cannot use Art. IX to move work to a different seniority district

put in place by the Surface Transportation Board as part of the labor protective
conditions associated with the approval of Union Pacific’s merger with the

Southern Pacific.

As previously noted, the Yuma terminal is part of the adjacent Southwest Hub

(governed by a separate hub agreement), not the LA Hub; therefore LA Hub engineers
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do not have any seniority standing at Yuma. The conditions put in place by the LA
Hub Agreement are labor protective conditions meant to alleviate the consequences
resulting from the STB permitting collectively bargained agreements - with significant
protections for seniority - to be set aside as part of its approval of the Union Pacific-
Southern Pacific merger. Nothing in Side Letter No. 3 allows Union Pacific to change
“seniority districts” or to move work from one seniority district to another. Side Letter
No. 3 allows the creation of “new pool operations not covered in [the LA Hub
Agreement] whether between Hubs or within the Hub...[.]” But it does not extend to
allowing the creations of pool operations that would remove work from one seniority
district - a seniority district created as part of the labor protective conditions
accompanying the rail merger - into another.

Because the entire purpose of not just the LA Hub Agreement, but every hub
agreement, was to create defined seniority districts that would protect engineers from
the impact of the Union Pacific-Southern Pacific merger, the answer to the first part of

the Organization’s Question No. 2 should be “no.” See Kenis Award, Perkovich Award,

Binau Award (each standing for the proposition that Art. IX cannot be used where a
direct conflict exists between proposed use and hub agreement). Because the creation of
the combined seniority districts is an express part of the LA Hub Agreement- perhaps

the most important pat - Union Pacific cannot use Art. IX to undermine those seniority

districts.
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For the above reasons, the answer to the second part of the Organization’s
Question No. 2 should be consistent with maintaining the conditions of the seniority

district created by the LA Hub Agreement.

6. Union Pacific’s Notice is flawed for other reasons.

Union Pacific’s Notice also is fatally flawed because the intent of Art. IX is to

permit a carrier to introduce service where it did not have the right to operate such

service under existing rules in the schedule agreements. Art. IX. LaRocco Award at
Appx 311-13. Not only does Union Pacific “have the right” to operate service between
West Colton and Yuma, and between West Colton and Yermo, it has exercised that
right continuously since the LA Hub Agreement took effect. Under the doctrine set

forth in the LaRocco Award, Union Pacific may not properly invoke Art. IX to swap the

home terminals in the service, because Art. IX does not convey such a right to any

railroad.

7. If the Board finds Union Pacific’s Art. IX Notice proper, the affected engineers
are due certain protections in order to ensure that the conditions are

“reasonable.”

If this Board answers the Organization’s Question No. 1 in the affirmative, the
question remains as to what the terms and conditions governing the “new” service will
be. Under Art. IX, Sec. 2, the terms and conditions must be “reasonable and practical.”
As a threshold matter, the most appropriate course for the Board would be to consider

remanding this issue to the parties for negotiation as contemplated by Art. IX. The
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Article calls for arbitration of the actual conditions only after the parties have failed in
their attempts to negotiate such conditions. Here, the parties have not engaged in such
negotiations due to their differences over the propriety of the Carrier’s Notice itself.

But in the instance it decides this issue immediately, BLET stresses that Union
Pacific’s decision to require engineers to report on duty at Yuma and Yermo - hundreds
of miles from their homes and families - instead of at West Colton will have a drastic
impact. This drastic impact will require mitigating accommodations in order for the
conditions to be “reasonable and practicable.” Sub-section (a) states:

In the event the Board determines it should decide this issue now, the Board
must consider the harsh adverse effect the Carrier proposes to inflict upon the engineers
now operating the service. One cannot understate the impact of Union Pacific’s decision
to require engineers to report on duty at Yuma and at Yermo - hundreds of miles from
their homes and families - instead of at West Colton. This drastic impact will require
significant mitigating accommodations in order for the conditions to be “reasonable and
practicable.” Art. IX Sub-section (a) states:

(a) Runs shall be adequate for efficient operations and
reasonable in regards to miles run, hours on duty and in
regard to other conditions at work.
That section provides the contractual authority to implement reasonable conditions.
A major problem that - left unmitigated - would render the conditions of work
under the proposed service unreasonable for engineers is that their family life will

suffer beyond what is reasonable to expect. As testified to by one engineer (who is also

a BLET officer):
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(Michael Persoon) And how many nights a week do you get to spend with
your family now?

(Paulo Tortorice) Now, probably about four nights a week.

And that's when you're working, for example, from the West
Colton home terminal?

Right. It would depend on what I'm working, obviously.

About how long does it take you to get to the West Colton
terminal from your home in Temecula?

Well, it's between 45 minutes and an hour, somewhere around
there.

And how long would it take you to get from your home in
Temecula to your new away-from-home terminal in Yuma, Arizona?

Oh, five and a half, six hours.

Would you be able to continue living at your home in
Temecula if you had to show up for work every day in Yuma,
Arizona?

No. We have a 90-minute call. That's impossible.

So when you say a 90-minute call, it means Union Pacific
will contact you and say, "You've got to show up for work in
90 minutes," right?

A computer voice calls you and says, "You're on." They butcher
my name pretty good: "P. Tortorice, you're on duty on

the" -- whatever the train symbol may be at -- you know, you
know what run you're on at whatever time. If it's 12:00,
usually it's, you know, 1:45 or 2:00. They have a little --

little bit of fluctuation, but not six hours.

So when you're in a window of where it's likely you're
going to be called for work, you basically need to be within

90 minutes of your home terminal, right?

Right. It's -- you kind of get a little more alert. We
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call it being first out. First out means you're the guy --

you're the next guy. Now, sometimes that train doesn't get
called for a while, but you had better be in a place where you
have your stuff, you have your lunch, you've got everything
where you're ready to go to work.

So to use a baseball analogy, you know when you're on deck
and when you're in the hole?

That's right. You'd be on deck.

So if your home terminal is flipped from the current home
terminal at West Colton to, for example, an away-from-home
terminal at Yuma, Arizona, how many nights a week do you think
you'd get to spend with your family?

Zero. I mean, how am I going to go from six hours away to
there into a one-room hotel? I mean, three kids and a wife,

that's not going to work.
Well, let's talk about that a little bit. Why do you say zero?

Well, because my family -- my family's not going to uproot.

You know, when I got married, our kids were very important to
us. Education is very important to us. My wife has a master's

in education. When we moved to Temecula, part of the reason we
moved there is because they have great schools....

* * * *

So if these changes were put into place, would your family
move to Yuma?

I'll tell you what my wife said. I'll be living in a

trailer in the parking lot in Yuma, and my family will be
there. So, no, they wouldn't move.

And it would create a -- it would be unbearable.

Let's put it that way. I mean, you know, I'm a hands-on dad.
I like to go to baseball practice. I like to go to ballet. I

like to do all that stuff. And when I can do it, tired or not,

I make it. Well, that's out of the equation living six hours
away. So ...

So let's look at one example. You said that you'd -- if

Page 33 of 41



you had to move, you'd go from spending four nights a week with
your family to zero nights a week with your family, right?

Correct.
* * *

So if you -- if these changes were made and your home

terminal was now Yuma -- so you had to be within the 90-mile
radius of Yuma so you could report to work on time and you
couldn't stay with your family in Temecula -- how would you get
any time with your family?

I wouldn't. I would have no time. I mean, the only way I
would do it is if I laid off and went home. I mean, it's not
leaving you much of an option.

Well, what about when you're at the new away-from-home
terminal at West Colton?

Well, yeah, I guess. When you're there and you have your

16 hours off and you're on 10 hours' undisturbed rest and then
from that terminal you've got to get to your house, which is an
hour away -- which, by the way, there's no vehicle to get you
there. So you could call your wife at 2:00 a.m. and pack up

the kids, have her pick you up and then take you home, I mean,
that's probably not the -- you're not going to get Husband of
the Year if you do that. So it would be pretty close to
impossible.

And, I mean, you do have to rest at some point in time

too because we don't want engineers falling asleep. I mean,
that's priority is get your rest.

So if I'm hearing you right, once you got to the
away-from-home terminal at West Colton -- which is, of course,
currently the home terminal -- you'd have roughly 16 hours
before Union Pacific would want to get you back on a train to
avoid paying HAT time, right?

Correct.

And in that 16 hours, you'd need to get about the 10 hours
of rest that you're federally required to have before you
operate a train again for safety reasons, right?
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A Correct.
Q And then in that six -- other six hours, your wife would
have to come and get you, drive you back home, and then drive

you back to the terminal, right?

A Correct,

Q And do you know what time your train is going to get in to
the terminal at West Colton?

A You never know. I mean -

Could it be midnight?

Could be 2:00 a.m.; could be 3:00 a.m. It's usually not

going to be a convenient time. So then you limit those

opportunities based on is it daylight? Are they home? Are

they at school? I mean, there's a lot of different factors.
Testimony of Paulo Tortorice (BLET v. UP, Case No. 13-cv-5970, N.D. IlI. hearing of
October 1, 2013), Appx at 209-11; 216-17.

The family hardship that Mr. Tortorice described would be similarly visited
upon the other engineers working in this service a direct result of the home terminal
being moved to Yuma or Yermo from West Colton. While that harm is most severe at
Yuma - which is more than 200 miles from West Colton in the Arizona desert; it is also
severe at Yermo - which is nearly 100 miles from West Colton, in the Mojave Desert.

In order to make this service - which is not new, which is already covered by the
LA Hub Agreement, and which should not be allowed - remotely reasonable, engineers
will need different rights with respect to their work-rest cycle. Chief among the
conditions proposed by BLET in Appendix A is Section 13,”Tie-Up.” That condition
reads:
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Tie-Up. Any employee operating in this freight service returning to the home
terminal after completion of a trip shall be permitted to mark off for 24, 36, or 48
hours rest at the time he/she registers arrival. The Carrier shall not - directly or
indirectly - discipline any employee for exercising this right.

This condition is necessary to allow engineers who are forced to tie-up at Yermo
and Yuma, hundreds of miles from their homes and families, the opportunity to mark
off uncompensated for up to 48 hours in order to return to their actual homes, see their
families and attend to their domestic responsibilities. Otherwise, as Mr. Tortorice put it,
they will spend “zero” nights a week with their family. See also Testimony of Randy
Guidry, Appx at 298 (Union Pacific’s proposal would “increase the amount of
time...that crews are going to stay...at Yuma.”).

Of related importance is greater call time. Section 14, “Call Time,” states:

Call time. The Carrier shall provide to employees operating in this freight
service at least four (4) hours advance notice of their obligation to report on duty.

Like the tie-up condition, this condition is necessary to make the service
“reasonable” in order to create any chance for engineers to stay at their home and have
enough lead time to report for work at their now-distant “home” terminal. By
increasing the lead time from 1.5 hours to 4 hours, this provision would maintain
conditions proportionally similar to what is currently in effect by accounting for the
greater distance from the engineers” homes to their now-distant home terminals. BLET
also proposes that it would be reasonable to require Union Pacific to maintain the
“reverse lodging” (basically offering away-from-home lodging at the new “home”

terminal) on a permanent basis rather than with a two-year sunset as it currently

proposes.
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Conclusion

It would be a farce to call the proposed service “new” service, not already
covered by the LA Hub Agreement. It exactly duplicates existing service between West
Colton and Yermo and West Colton and Yuma. Further, Union Pacific’s actual reason
for proposing the service is to: (1) reduce pilot pay by attempting to restrict engineers’
use of their seniority at Yermo and (2) reduce held-away-from-home time at Yuma, not
by reducing the amount of time engineers are stuck there but by making it their home
terminal. This attempt should be rejected.
For all the foregoing reasons, BLET requests that the Board:

1. Answer its first question in the negative.

2. Answer the first part of its second question in the negative and answer the
second part in a manner consistent with preserving the seniority districts created
by the LA Hub Agreement.

3. If necessary - answer its third question by ordering that the conditions be those

included on the enclosed Appendix A.

Date: Aﬂ S :5; Joi 3 Respectfully submitted,

Michael P. Persoon

On behalf of the Organization

Despres, Schwartz & Geoghegan, Ltd.
77 W. Washington St., Suite 711
Chicago, Illinois 60602

Ph  (312)372-2511

Fax (312) 372-7391
mpersoon@dsgchicago.com
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Appendix A — Conditions

UNION PACIFIC RAILROAD COMPANY
And

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN

YERMO-WEST COLTON
YUMA-WEST COLTON
INTERDIVISIONAL SERVICE

In connection with Union Pacific Railroad Company's Notice dated July 17, 2013
- as amended as to conditions of service on October 18, 2013 - wherein it advised its
intent to establish new unassigned (pool) through freight service between Yermo,
California and West Colton, California and Between Yuma, Arizona and West Colton,
California pursuant to Article IX, "Interdivisional Service" of the 1986 BLE National
Agreement, the following shall apply to any employee operating in this freight service,
or filling a vacant assignment, or made up assignment:

1. Interdivisional Service. Union Pacific may establish the
following pool freight operations:

A. Yermo, California - West Colton, California.

i Home terminal for this run will be Yermo, California.

ii. Away-from-home-terminal for this run will be West
Colton, California.

iii. = Length of run will be 130 miles.

B. Yuma, Arizona - West Colton, California.
;8 Home terminal for this run will be Yuma, Arizona.
il. Away-from-home-terminal for this run will be West

Colton, California.
1. Length of run will be 198 miles.
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2. Terminals for Run.

A. Yermo, California, shall be the home terminal for employees working
between Yermo and West Colton. West Colton shall be the away-from-home

terminals for Yermo based crews.

B. Yuma, Arizona shall be the home terminal for employees working
between Yuma and West Colton. West Colton shall be the away-from-home

terminal for Yuma based crews.

3. Miles of Run. Crews working in this interdivisional service
will be allowed the following miles:

A. The miles run between Yermo - West Colton is 130 miles.
B. The miles run between Yuma - West Colton is 198 miles.

Note: The mileages specified above are subject to final verification by
the parties.

4. Rates of Pay. Except as set forth herein, applicable provisions of the
Agreement between the Union Pacific Railroad and the Brotherhood of Locomotive
Engineers & Trainmen covering the UP/SPWL and provisions of the National
BLE/BLET Agreements shall apply.

The existing trip rates currently established for the West Colton/Mira Loma to
Yermo and West Colton/Mira Loma to Yuma pool freight runs shall be applied to the
new runs established under this agreement.

5. Overtime. Employees operating in this freight service shall have overtime
commence when their on-duty time is in excess of 12 hours, unless other existing
agreements call for payment of overtime to commence prior to 12 hours on duty.

6. Transportation. Transportation will be provided in accordance with
Section (2)(c) of Article IX of the May 19, 1986 National Agreement.

7 On and Off Duty Points. The Carrier will designated, with the
Organization’s advice and consent, the on- and off-duty points for crews in this service
pursuant to Article VI, Section A, 2 of the 1998 BLE Los Angeles Hub Agreement and
Article IX, Section 2 (c) of the 1986 BLE National Agreement. Such on and off duty
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points will have appropriate facilities as currently required by the controlling collective
bargaining agreement.

8. Meal Allowance and Eating En Route. Meal allowances at the away from
home terminal will be governed by Article IX, Section 2 (d) of the 1986 BLE National
Agreement. Meals enroute for not stopping to eat enroute will be governed by Article
IX, Section 2 (e) of the 1986 BLE National Agreement.

9. Suitable Lodging. Suitable lodging will be provided by the Carrier in
accordance with Section 1 of Article II of the June 25, 1964 National Agreement.

10.  Reverse Lodging. Upon request, the Carrier shall continue to provide to
employees operating in this freight service “reverse lodging” at the home terminals of
Yuma and Yermo. Such lodging shall meet the requirements of Section 1 of Article II of
the June 25, 1984 National Agreement, and shall also have in each room a microwave

and refrigerator.

11.  Extra Boards. The Carrier may establish guaranteed extra board(s)
pursuant to Attachment "A" of the BLE and UP/SPWL November 3, 1997 Modifications
Agreement. Nothing in these conditions shall allow Union Pacific to extend or restrict
the territory on which existing extra boards operate.

12.  Hours of Service Relief. Turnaround service/hours of service relief shall
be handled by the extra board, if available, prior to using pool crews. Employees used
for this service may be used for multiple trips in one tour of duty in accordance with the
designated collective bargaining agreement. Nothing in this agreement prevents the use
of other crews to perform work currently permitted by prevailing agreements,
including, but not limited to yard crews performing hours of service relief within the
road/yard zone, ID crews performing service and deadheads between terminals, road
switchers handling trains within their zones and using a crew from a following train to

work a preceding train.

13.  Tie-Up. Any employee operating in this freight service returning to the
home terminal after completion of a trip shall be permitted to mark off for 24, 36, or 48
hours rest at the time he/she registers arrival. The Carrier shall not - directly or
indirectly - discipline any employee for exercising this right.

14. Calltime. The Carrier shall provide to employees operating in this freight
service at least four (4) hours advance notice of their obligation to report on duty.

15. Employee Protection. Employees adversely affected by the initial
implementation of this interdivisional service will be afforded the protection benefits

provided in Section 7 of Article IX of the May 19, 1986 BLE National Agreement.
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16.  Preservation of Working Conditions. Except as specifically addressed
herein, none of the conditions in the Merger Implementing Agreement for the Los
Angeles Hub between the Union Pacific Southern Pacific Transportation Company and
Brotherhood of Locomotive Engineers shall be modified, changed, abrogated, limited or
abridged. This includes specifically the limitation set forth in Section VI.B.3, Note 1, of
that Agreement, or the terms in Side Letter No. 3 to that Agreement, prohibiting the
application of the “Twenty-Five Mile Zone” to Eastbound trains coming into West
Colton. That limitation is specifically preserved regardless of whether for purposes of
any train West Colton is a “home” or “away-from-home” terminal. Further, the existing
territorial limits of extra board service shall remain unaffected.
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UNION PACIFIC RAILROAD COMPANY

Frank A, Tamisiea Western Reglon 10031 Foothliis Blvd.
Dir. Labor Relatlons Rosevllle, CA 95747

Tel: (916) 789-6346

February 11,2013
W 910.40 - 36

(Via E-Mail & UPS Mail)

Mr. D. W. Hannah

General Chairperson

Brotherhood of Locomotive Engineers
and Trainmen

1902 Orange Tree Lane, Suite #120

Redlands, CA 92374

Dear Mr. Hannah:

Pursuant to Article IX of Appendix B to Award of Arbitration Board No. 458, dated May
19, 1986 (also referred to as the May 19, 1986 BLE National Agreement), as amended by Atticle
X of the Agreed Upon Implementation of Public Law 102-29, effective July 29, 1991 (also
referred to as the 1991 BLE National Agreement), this letter shall serve to advise of Union
Pacific Railroad Company’s (“UP”) desire “... to establish interdivisional service ...” and
simultaneously serve as its “... [requisite] vritten notice to the ... [Brotherhood of Locomotive
Engineers and Trainmen] of its desire to establish...” two separate unassigned through freight
pools operating between an area to be known as the Los Angeles Basin Metroplex (“LABM”)
and Yermo, California, and between the LABM and Yuma, Arizona. Accordingly, and in
compliance with the requirements of Article IX, Section 1 of the May 19, 1986 National
Agreement, the purpose of this notice is to "... specify the service ... [UP] proposes to establish
and the conditions, if any, which it proposes shall govern the establishment of such service.”

Prior to describing the pertinent parameters of this new service and the proposed
conditions attendant thereto, it is relevant to discuss UP’s reasons for implementing this new
service. Competition for the transportation of goods, including intermodal traffic, into and out of
the Los Angeles Basin is keenly competitive. While UP’s transportation service offerings
between the Los Angeles Basin and Midwest and East Coast markets are good, significantly
more efficient and faster service options are available from UP’s principal competitors — i.e., the
Butlington Northern Santa Fe Railway Company (“BNSF”) and trucks. Notwithstanding the
competitive edges they hold, UP strives diligently to improve continuously the quality and
competitiveness of its transportation products. To this end, and with the view that “... every
minute counts ...,” UP constantly works to wring every minute of delay, congestion and
variability out of its routes and transportation products. Obviously, for it to do otherwise would
be nothing short of an immediate recipe for failure. Therefore, to accomplish its goals, UP
aggressively pursues a number of strategies designed to improve the velocity, efficiency and

BLET Appx. 1



February 11, 2013
M. D. W, Hannah
Carrier File: W 910.40 — 36

effectiveness of its operations. One element of our strategy is to ensure our infrastructure is
maintained at a very high level in order to avoid delays relating to track condition slow orders,
etc. Another [ocuses on deployment of the latest technologies to enhance safety and facilitate
train movements. Perhaps one of the most critical and effective strategies for improving our
competitive posture lies in our strategic deployment of capital for infrastructure improvements
(i.e., new comunercial facilities, line and yard capacity enhancements, etc.) A key tactic in UP’s
long-term capital expenditure strategy has been to address or fix "bottleneck" aveas that
contribute to significant service delays or congestion, diminished velocity, increased or
unnecessary re-crews (i.e., dogeatching), or inefficient vse of train crews. Nowhere is this
perhaps more evident than in the lines lcading into or out of the Los Angeles Basin. For
example, over the last four years alone, UP has spent over $360 million constructing over 93
miles of second main track, between Los Angeles, California, and El Paso, Texas. The result of
these expenditures is more efficient and competitive route between Los Angeles and eastern
matkets, with approximately 72% of the route now equipped with double track. UP plans to
spend nearly $590 million more over the next five to six years to complete the double track
between Los Angeles and El Paso.

Another striking example of UP’s drive to itaprove its competitive posture and garner an
increasing share of the Los Angeles Basin transportation market is evidenced by its
commencement last year of constructing the “Colton Flyover.” This nearly $100 million project
will provide UP with a “bridge™ or “overpass” over BNSF’s route through Colton, California,
and an opportunity to eliminate a major source of congestion and improve train velocity in the
central and eastern portions of the Los Angelcs Basin.

With this level of strategic investment, it is incumbent upon UP to obtain the operational
and service benefits improvements contemplated when it embarked on these expensive
canstruction projects and, in particular, to physically translate these benefits into new, improved
and innovative services and operations that will benefit shippers. UP’s continuing investment in
maintaining its routes into and out of the Los Angeles Basin at high levels and the investment in
projects like the Colton Flyover will provide UP with a foundation for adopting innovative
operations and services desighed to significantly reduce train delay and terminal congestion,
improve train velocity, thus further improve our service product for Los Angeles Basin shippers.
The construction of the Colton Flyover will, in particular, enable UP to more efficiently utilize
its train and engine service crews by operating longer runs and adopting more innovative and
service-responsive procedures for assigning train crews at on-duty locations and tying up crews
at off-duty locations within the Los Angeles Basin. In conjunction with this, the ultimate result
will be the opportunity for further traffic growth into/out of the Los Angeles Basin and an
increase in lucrative railroad jobs.

With the foregoing in mind, UP intends to establish two new interdivisional service
operations between an arca to be known as the Los Angeles Basin Metroplex (“LABM”) and
Yermo and between the LABM and Yuma, with LABM serving as the home terminal locale for
both interdivisional service operations and with Yermo and Yuma as the away-from-home
terminals, The LABM will essentially be comprised of the area between the Ports of Los
Angeles/Long Beach, Taylor Yard, Riverside, and the present eastern, northern and southern
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switching limits near Colton. (A more detailed description of the Los Angeles Basin Metroplex
is contained in the proposed implementing document accompanying this notice.) In regard to
our requircments, as indicated in Article IX, “...fo specify the service ... [UP] proposes to
establish and the conditions ... it proposes shall govern ...,” a synopsis of our proposed new
interdivisional service operations and a proposed implementing agreement for the new services
are respectively provided below and as an accompaniment to this notice. In summary, UP
proposes the following new interdivisional service:

1. New Pool Freight Operations/Service

A. Pursuant to this notice, UP may establish two new inlerdivisional service
operations. New interdivisional unassigned (pool) through freight service
will be established between the Los Angeles Basin area and Yermo,
California, and between the Los Angeles Basin arca and Yuma, Arizona,
The home terminal locale for both operations (LABM — Yermo and
LABM — Yuma) will be the Los Angeles Basin Metroplex (LABM) and,
specifically, the on-/off-duty locations (Nodes) within the LABM. It is
not intended that the runs between the LABM and Yermo and between the
LABM and Yuma will be operated as a single pool with a single home
terminal locale. Yermo, California and Yuma, Arizona will be the away-
from-home terminals for the two (2) separate freight pools.

I. The territory comprising the LABM will be essentially bounded by
the Ports of Los Angeles and Long Beach, LATC, East Los
Angeles to West Colton, California. (The specific boundary
locations for the LABM are set forth in the implementing
agreement proposal accompanying this notice.)

2. Employees will go on or off duty at any location within the LABM
and, accordingly, can get, receive or deliver their train to any
location comprising, or within the confines of, the LABM.

3. To facilitate matters pertaining to determining an employee’s trip
compensation, on-duty time, etc., the LABM will be divided into
five on-/off-duty nodes. The major train arrival or departure points
within each of the five nodes are summarized below:

LABM On-/Off-Duty Primary Train Arrival/Departure

Nodes _ Locations -
Port Dolores, ICTF, Thenard, Port of Los
Angeles, Port of Long Beach, Mead
Downtown LATC, East Los Angeles, Gemco
3
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LABM On-fo?f-Duty Primary Train Al’l'{vnI/Departul'r '
~ Nodes Locations
Suburban City of Industry, Bartolo
Midway Pomona, Montclair, Mira Loma
East | Kaiser, Riverside, ‘West Colton, Colton

An employee may be called to operate a train or deadhead from a
location within the LABM (i.e., at any of the LABM Nodes
identified above) and will report to the specified location within
the Node to work or deadhead therefrom. Similarly, an employee
operating a train and arriving in or deadheading into the LABM
may be required to operate the train to any location within the
LABM.

An employee arriving at the away-from-home terminals at Yermo
or Yuma will be used (called) on a first-in, first-out basis out of
Yermo or Yuma, as appropriate, to work or deadhead to the home
terminal (i.e., any point within the LABM).

An employee going on duty at a location within the LABM will
not be required to go off-duty on a subsequent trip at that same
location. Accordingly, an employee returning to the LABM from
the away-from-home terminal that worked a train or deadheaded to
an off-duty location within the LABM other than where he or she
initially went on duty from their previous teip will be provided
transportation to the location where he or she went on duty for
their prior trip/tour of duty.

Employees tying up at either their home or away-from-home
terminal at the conclusion of a tour of duty will be placed on the
appropriate board listing based on their off-duty time.

Employees will be compensated in accordance with controlling
collective bargaining agreement provisions based on the distance
the employees are required to operate a train. To simplify
calculations for mileages used in determining an employee’s
compensation, the following mileages will be used:
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LABM To/From Yermo

Midway Node

Oviginating (On- Destination Run Miles * |
Duty) Location (Off-Duty) Location | (Miles Worked)
Any location within " Yermo, California 175 miles ,
Port Node N ‘
Any location within | Yermo, California 168 miles
Downtown Node . -
Any location within Yermo, California 137 miles
~ Suburban Node
Any location within Yermo, California 116 miles
Midway Node
Any location within Yermo, California 105 miles
East Node |
7‘YeT'moT, California Any location within 175 miles
Port Node
~ Yermo, California Any location within 168 miles
B Downtown Node
Yeuno, California An?y location within 137 miles
- Suburban Node
Yermo, California Any location within 116 miles

Yermo, ( California

Any location within
East Node

105 mmiles

LABM To/From Yuma

Downtown Node

Originating (On- Destination Run Miles *
Duty) Location (Off-Duty) Location (Miles Worked)
Any location within Yuma, Arizona 280 miles {
~ PortNode ’
Any location within Yuina, Arizona 262 miles
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Any location within Yuma, Atizona 243 miles
Suburban Node ] _
LABM To/From Yuma
Originating (On- Destination  Run Miles *
Duty) Location (Off-Duty) Location | (Miles Worked)
Any location within Yuma, Arizona 224 miles
Midway Node = e
Any location within Yuma, Arizona 209 miles
East Node 4 M
Yuma, Arizona Any location within 280 miles
Port Node e
Yuma, Arizona Any location within 262 miles
Downtown Node
Yuma, Arizona Any location within 243 miles
Suburban Node
Yuma, Arizona Any location within 224 miles
Midway Node
Yuma, Arizona Any location within 209 miles
East Node -

* - The specified mileages are subject to verification by the pattics

The terms and conditions contained in the controlling collective
bargaining agreement, applicable BLE/BI.LET National Agreements,
including, but not limited to, Article IX of the 1986 BLE National
Agreement, as amended by Atrticle X of the 1991 BLE National
Agreement, and applicable practice and arbitral precedent, as well as the
terms of the Agreement will apply to the interdivisional service

established pursuant to this notice.

As indicated above, a proposed agreement detailing the terms and conditions for these new
services accompanies this notice.

In Asticle X of the 1991 BLE National Agreement, BLE and various carriers, including
UP, specifically and unambiguously “... fcommitted] themselves to the expedifed processing of
negotiations concerning interdivisional runs, including those involving running through
lome terminals, and ... to request the prompt appointment by the National Mediation Board of
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an arbitrator when agreement cannot be reached.” (Emphasis ours) Consistent with this
commitment, we are eager to commence promptly the requisite negotiations on this matter,
Accordingly, we suggest the parlies meet to discuss this service and negotiate the requisite
agreement on Februarvy 27, 2013 at 9:00 AM at our regional offices in Roseville, CA. We
would appreciate your prompt attention to this matter and anxiously await your reply.

Yours truly,

(i

F.A. Tamisiea
Director — Labor Relations

—

Attachment

CC: Mr. W.R. Turner — Omaha, Mail Stop #0710
Mr. A. T. Olin — Omaha, Mail Stop #0710
Mr. R. P. Guidry — Omaha, Mail Stop #0710
Ms. M. J. Ahart — Omaha, Mail Stop #0710
Mr. F. C. Johnson — Omaha, Mail Stop #1755

Mr. R. S. Blackburn — Omaha, Mail Stop #1180
Mr. K. H. Hunt — Omaha, HDC

M. S. K. Keller — Roseville, CA

Mr. C. A. Wilbourn — Roseville, CA

Mr. D. B. Foley — Roseville, CA

Mr. R. N. Doerr — Bloomington, CA

Mry. J. A. Landers — Omaha, HDC

Ms. K. K. Dunn — Omaha, HDC/CMS

Mr. A. A. Leazenby — Omaha, HDC/CMS

Mt. P. G. Kenny — Omaha, HDC/CMS

Mt. D. S. Johnson — San Bernardino, Train Mgmnt.
Mr. M. N. Bailey — Omaha, Finance

Mr. G. J. Wellington — Roseville, Finance

BLET Appx. 7




DRAFT 1
(02-11-2013)
MEMORANDUM OF AGREEMENT

(920.40-36)
Between
UNION PACIFIC RAILROAD COMPANY
And

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN

LOS ANGELES BASIN METROPLEX - YERMO
LOS ANGELES BASIN METROPLEX - YUMA
INTERDIVISIONAL SERVICE

In connection with Union Pacific Railroad Company's Notice dated February
11, 2013, wherein it advised its intent to establish new interdivisional unassigned
(pool) through freight service between the single consolidated Los Angeles,
California Metropolitan area separated into five (5) administrative areas consisting
of the Ports of Los Angeles, California, downtown Los Angeles, California, Suburban
Los Angeles, California, Midway Los Angeles, California, and the East (West Colton)
area of Los Angeles, California and Yermo, California and between the consolidated
Los Angeles Metropolitan area and Yuma, Arizona pursuant to Article IX,
“Interdivisional Service”, of the 1986 BLE National Agreement, the parties agree the
following shall apply to this new service:

Section 1. Interdivisional Service. Union Pacific may establish two (2)
separate new unassigned pool freight operations with the Los Angeles Basin
Metroplex (LABM) as the home terminal and Yermo, California and Yuma, Arizona
as the away-from-home terminals.

Section 2, Terminals for Runs.

(a). The Los Angeles Basin Metroplex (LABM), shall be the home terminal for
employees working between LABM and Yermo, California as well as the
home terminal for employees working between LABM and Yuma,
Arizona.

(b). Yermo, California shall be the away-from-home terminal for employees
working between Yermo and the LABM. Yuma, Arizona shall be the

H/Date/ Word/[LABM-Yermo/Yuma New ID Pool Freight Opcrations BLET Draft Agmnt
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away-from-home terminal for employees working between Yuma and
the LABM.

(c). Road crews may receive or leave their trains anywhere within the LABM
Complex and in connection therewith perform the applicable National
Agreement Road/Yard moves within the LABM.

Section 3. esign n-/0ff- Duty Points il fRun.

(a). There will be five (5] -on/-off duty nodes within the home terminal of the
LABM operating to/from Yermo, California and to/from Yuma, Arizona.
Crews may be called to report for work or go off duty at one of the
following designated points within an identified node. Crews will be
paid the actual run miles specified in the tables below with a minimum
of a basic day:

LABM To/From Yermo
LABM On-/Off Duty 7 Primary Train [ Run Miles LABM -
Nodes Arrival/Departure Locations Yermo
Dolores, ICTF, Thenard, Port of
Port Los Angeles, Port of Long Beach, 175 miles
B Mead
Doswntown LATC, East Los Angeles, Gemco 168 miles
Suburban City of Industry, Bartolo 137 miles
_Midwa)? Pomona, Montclair, Mira Loma 116 miles
| East o _Kaiser, Rivei'sidc, West Colton, 105 miles N
| Colton - .
LABM To/From Yuma
LABM On-/Off Duty | Primary Train Run Miles LABM - Yuma
Nodes Arrival/Departure Locations
Dolores, ICTF, Thenard, Port of
Port Los Angeles, Port of Long Beach, 280 miles
. |Mead -
Downtown LATC, East Los Angeles, Gemco 262 miles
Suburban City of Industry, Bartolo o 243 miles o
Midway Pomona, MbntcTiir, Mira Loma 224 miles
East | Kaiser, Riverside, West Colton, 209 miles )
- Colton - B o

Note: The mileages specified above are subject to final
verification by the parties.

H/Data/Word/LABM-Yermo/Yuma New ID Pool Freight Opcerations BLET Draft Agmnt
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(b). The Carrier will designated the on- and off-duty points for crews in this
service pursuant to Article VI, Section A, 2 of the 1999 BLE Los Angeles
Hub Arbitration/Agreement and Article 1X, Section 2 (c) of the 1986 BLE
National Agreement.

(c). The on- and off-duty points will have appropriate facilities.
Section 4. Rates of Pa es and Wor Conditions.

(a). Except as set forth herein, applicable provisions of the Agreement
between the Union Pacific Railroad and the Brotherhood of Locomotive
Engineers & Trainmen covering the UP/SPWL and provisions of National
BLE/BLET Agreements shall apply.

(b). Trip rates will be developed in accordance with Article V of the
December 16, 2003 BLE National Agreement for engineers working on
runs established pursuant to this Agreement. Any of the nine (9) pay
elements referenced in this Agrecement will not change how it is to be
applied or included in the calculation of a trip rate for these runs
pursuant to Article V of the December 16, 2003 BLE National Agreement.

Section 5. Overtime, Employees operating in this freight service will be
allowed overtime after actual miles run divided by 16.25 overtime divisor pursuant
to Article IV, Section 2 of the November 1, 1991 BLE National Agreement.

Section 6.  Transportation, Transportation will be provided in
accordance with Section (2) (c) of Article IX of the May 19, 1986 BLE National
Agreement.

(a). Employees who are called to work a train or deadhead from one of the
LABM arrival/departure locations listed for a corresponding on-/off-
duty node will report to duty at that location to work and/or deadhead
to the appropriate away-from-home terminal of Yermo, California or
Yuma, Arizona.

(b). Employees returning to the home terminal (LABM) from the applicable
away-from-home terminal, Yermo/Yuma, who work a train and/or
deadhead to an arrival/departure location other than where he/she
initially went on duty from their previous trip, will be provided
transportation back to the location where they went on duty on the
previous trip for tie-up.

Section 7. Board Position/Placement, Runarounds.

(a). Employees arriving at the far terminal of Yermo or Yuma will be placed
on their regular respective poal board based on their final off-duty time
and will operate first-in, first-out back to the LABM home terminal.

1H/Data/Word/LABM-Yermo/Yuma New 1D Pool Freight Operations BLET Draft Agmat
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(b). Employees arriving the LABM home terminal will be placed on their
regular respective (Yermo or Yuma) pool board at the home terminal
based on their final off duty time and will operate first-in, first-out at the
home terminal.

(c). Until trip rates are established, a terminal runaround may only occur
when employees assigned to the same pool board (Yermo or Yuma),
depart on a working trip out of the same location within the same LABM
On-/-Off Duty (Node) area, depart the same yard, and both trains have
their power attached to their train and depart in other than the order
called. "Depart" means that a train has started moving for a bonafide
departure. Departure runarounds do not apply to crews who are called
to deadhead. As indicated in Section 4 above, once trip rates are
established this pay element will be incorporated therein and no longer
exist.

Section 8.  Meal Allowance and Eating En Route. Meal allowances at the
away from home terminal will be governed by Article IX, Section 2 (d) of the 1986

BLE National Agreement. Meals enroute for not stopping to eat enroute will be
governed by Article [X, Section 2 (e) of the 1986 BLE National Agreement.

Section 9. Suitable Lodging.  Suitable lodging will be provided by the
Carrier in accordance with Section 1 of Article Il of the June 25, 1964 National
Agreement.

Section 10.  Extra Boards. The Carrier may establish or reduce guaranteed
extra board(s) within the LABM pursuant to Attachment "A" of the BLE and
UP/SPWL November 3, 1997 Modifications Agreement.

Section 11. Hours-of-Service Relief. Turnaround service/hours of service

relief shall be handled by the extra board, if available, prior to using pool crews.
Employees used for this service may be used for multiple trips in one tour of duty in
accordance with the designated collective bargaining agreement. Nothing in this
agreement prevents the use of other crews to perform work currently permitted by
prevailing agreements, including, but not limited to yard crews performing hours of
service relief within the road/yard zone, ID crews performing service and
deadheads between terminals, road switchers handling trains within their zones
and using a crew from a following train to work a preceding train.

Section 12. Employee Protection. Employees adversely affected by the
initial implementation of this interdivisional service will be afforded the protection
benefits provided in Section 7 of Article IX of the May 19, 1986 BLE National

Agreement.

Section 13. Implementation. On the effective date of this agreement, the
Carrier will post an advance bulletin for this interdivisional service. Thereafter,

H/Data/Word/LABM-Yermo/Yuma New ID Pool Freight Operations BLET Draft Agmnt
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eniployees who have a standing application on file with CMS for this interdivisional
service will be assigned in accordance with the applicable seniority assignment
rules,

Section 14,  Effective Date. The Carrier shall give the General Chairman
seven (7) days’ written notice of its desire to implement this Agreement.

Signedat__,this____ dayof
FOR THE BROTHERHOOD OF LOCOMOTIVE FOR THE UNION PACIFIC
ENGINEERS & TRAINMEN RAILROAD COMPANY:
i).W. Hannah - F.A. Tamisiea
General Chairman Director Labor Relations
R.P. Guidry
General Director
Labor Relations

H/Data/Word/LABM-Yermo/Yuma New ID Pool Freight Operations BLET Draft Agmint
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UNION PACIFIC RAILROAD COMPANY

Western Reglon
D. B. Foley Dir. Labor Relations 10031 Foothills Blvd
Tel: (916) 789-6345 Roseville, CA 95747

1
il
July 17, 2013

Carrier File: 920.40-35

Mr. D. W. Hannah

General Chairperson BLET

1902 Orange Tree Lane, Suite #120
Redlands, CA 92374

(Hand delivered)

Dear Sir:

Pursuant to Article IX of Appendix B to Award of Arbitration Board No.
458, dated May 19, 1986 (also referred to as the May 19, 1986 BLE National
Agreement), as amended by Article X of the Agreed Upon Implementation of
Public Law 102-29, effective July 29, 1991 (also referred to as the 1991 BLE
National Agreement), this letter shall serve to advise of Union Pacific Railroad
Company's (“UP”) desire “... to establish interdivisional service ...” and
simultaneously serve as its “... [requisite] written notice fo the [Brotherhood of
Locomotive Engineers and Trainmen] of its desire to establish...” two separate
unassigned through freight pools operating between Yermo, California, and West
Colton, California and between Yuma, Arizona and West Colton, California. in
compliance with the requirements set forth in Article IX, Section 1 of the May 19,
1986 National Agreement, the purpose of this notice is to “... specify the service
... [UP] proposes fo establish and the conditions, if any, which it proposes shall
govern the establishment of such service.”

In conjunction with this notice, Union Pacific concurrently withdraws its
ptior notice of February 11, 2013 to your Organization of its desire {o establish
two separate unassigned through freight pools operating between an area
described as the Los Angeles Basin Metroplex (LABM) and Yermo, California,
and between the LABM and Yuma, Arizona.

Prior to describing the pertinent parameters of this new service and the
proposed conditions attendant thereto, it is relevant to discuss UP’s reasons for
implementing this new service. Competition for the transportation of goods,
including intermodal traffic, into and out of the Los Angeles Basin is keenly
competitive. While UP’s transportation service offerings between the Los
Angeles Basin and Midwest and East Coast markets are good, significantly more
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efficient and faster service options are available from UP’s principal competitors
— i.e., the Burlington Northern Santa Fe Railway Company ("BNSF”) and trucks.
Notwithstanding the competitive edges they hold, UP strives diligently to improve
continuously the quality and competitiveness of its transportation products. To
this end, and with the view that “... every minute counts ...,” UP constantly works
to wring every minute of delay, congestion and variability out of its routes and
transportation products. Obviously, to do atherwise would be nothing short of an
immediate recipe for failure, Therefore, to accomplish its goals, UP aggressively
pursues a humber of strategies designed to improve the velocity, efficiency and
effectiveness of its operations. One element of our strategy is to ensure our
infrastructure is maintained at a very high level in order to avoid delays relating to
track condition slow orders, etc. Another focuses on deployment of the latest
technologies to enhance safety and facilitate train movements. Perhaps one of
the most critical and effective strategies for improving our competitive posture
lies in our strategic deployment of capital for infrastructure improvements (i.e.,
new commercial facilities, line and yard capacity enhancements, etc.) A key
tactic in UP’s long-term capital expenditure strategy has been to address or fix
"bottleneck” areas that contribute to significant service delays or congestion,
diminished velocity, increased or unnecessary re-crews (i.e., dogcatching), or
inefficient use of train crews. Nowhere is this perhaps more evident than in the
lines leading into or out of the Los Angeles Basin. For example, over the last
four years alone, UP has spent over $360 million constructing over 93 miles of
second main track, between Los Angeles, California, and El Paso, Texas. The
result of these expenditures is more efficient and competitive route between Los
Angeles and eastern markets, with approximately 72% of the route now equipped
with double track. UP plans to spend nearly $590 million more over the next five
to six years to complete the double track between Los Angeles and El Paso.

Another striking example of UP’s drive to improve its competitive posture
and garner an increasing share of the Los Angeles Basin transportation market is
evidenced by its commencement last year of constructing the “Colton Flyover.”
This nearly $100 million project will provide UP with a “bridge” or “overpass” over
BNSF's route through Colton, California, and an opportunity to eliminate a major
source of congestion and improve train velocity in the central and eastern
portions of the Los Angeles Basin.

With this level of strategic investment, it is incumbent upon UP to obtain
the operational and service benefits improvements contemplated when it
embarked on these expensive construction projects and, in particular, to
physically translate these benefits into new, improved and innovative services
and operations that will benefit shippers. UP’s continuing investment in
maintaining its routes into and out of the Los Angeles Basin at high levels and
the investment in projects like the Colton Flyover will provide UP with a
foundation for adopting innovative operations and services designed to
significantly reduce train delay and terminal congestion, improve train velocity
and thus further improve our service product for Los Angeles Basin shippers.
The construction of the Colton Flyover will, in particular, enable UP to more
efficiently utilize its train and engine service crews by operating longer runs and
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adopting more innovative and service-responsive procedures within the Los
Angeles Basin. In conjunction with this, the ultimate result will be the opportunity
for further traffic growth into/out of the Los Angeles Basin and an increase in
lucrative railroad jobs.

With the foregoing in mind, UP intends to establish two new interdivisional
service operations between Yermo, California and West Colton, California and
between Yuma, Arizona and West Colton, California with Yermo and Yuma
serving as the home terminals and with West Colton as the away-from-home
terminal locale for both interdivisional service operations. In regard to our
requirements, as indicated in Article IX, “...fo specify the service ... [UP]
proposes to establish and the conditions ... it proposes shall govern ...,” a
synopsis of our proposed new interdivisional service operations and a proposed
implementing agreement for the new services are respectively provided below
and as an accompaniment to this notice. In summary, UP proposes the following

new interdivisional service:

New Interdivisional Service (Runs):

1. Yermo, California — West Colton, California.
A. Home terminal for this run will be Yermo, California.

B. Away-from-home-terminal for this run will be West
Colton, California.

C. Length of run will be 130 miles.

2. Yuma, Arizona — West Colton, California.
A. Home terminal for this run will be Yuma, Arizona.

B. Away-from-home-terminal for this run will be West
Colton, California.

C. Length of run will be 198 miles.

The mileages set forth above for each of the runs are subject to final
verification by the parties.

The terms and conditions contained in the controlling collective bargaining
agreement, applicable BLE/BLET National Agreements, including, but not limited
fo, Article IX of the 1986 BLE National Agreement, as Amended by Article X of
the 1991 BLE National Agreement, and applicable practice and arbitral
precedent, as well as the terms of the Agreement will apply to the interdivisional
service established pursuant to this notice.
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As indicated above, a proposed agreement detailing the terms and conditions for
these new services accompanies this notice.

In Article X of the 1991 BLE National Agreement, BLE and various carriers
including UP, specifically and unambiguously “... fcommitted] themselves to
the expedited processing of negotiations concerning interdivisional runs,
including those involving running through home terminals, and ... to
request the prompt appointment by the National Mediation Board of an
arbitrator when agreement cannot be reached.” (Emphasis ours) Consistent
with this commitment, we are eager to commence promptly the requisite
negotiations on this matter. Accordingly, we suggest the parties meet to discuss
this service and negotiate the requisite agreement on July 17, 2013 at 10:00 AM
at the Hilton San Francisco Financial District. We would appreciate your
prompt attention to this matter and anxiously await your reply.

Yours truly,

%ﬁ/wzar

D. B. Foley
Director — Labor Relations

(Attachment)

CC: Shane Keller - RVP
Chad Wilbourn - ARVP
Rod Doerr - Super't
Terry Tate - Gen. Dir. Qual Srv
Gordon Wellington - Dir Fin
Ken Hunt - VP HDC
Terry Olin - AVP LR
Randy Guidry - Gen Dir LR
Pete Jeyaram - Dir LR
Vanessa Warren - Asst Dir LR
Jay Reilly - Asst Dir LR
Josephine Jordan - Gen Dir CMS
Pat Kenny - Dir CMS
Tony Leazenby - Dir CMS
Cliff Johnson - Sr. Dir Tk
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DRAFT 1
(07-17-2013)
MEMORANDUM OF AGREEMENT

(920.40-35)
Between
UNION PACIFIC RAILROAD COMPANY
And

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN

YERMO - WEST COLTON
YUMA — WEST COLTON
INTERDIVISIONAL SERVICE

In connection with Union Pacific Railroad Company's Notice dated July 17,
2013, wherein it advised its intent to establish new unassigned (pool) through
freight service between Yermo, California and West Colton, California and
Between Yuma, Arizona and West Colton, California pursuant to Article X,
“Interdivisional Service”, of the 1986 BLE National Agreement, the parties agree
the following shall apply to this new service:

Section 1. Interdivisional Service. Union Pacific may establish the
following new pool freight operations:

1. Yermo, California — West Colton, California.
A. Home terminal for this run will be Yermo, California.

B. Away-from-home-terminal for this run will be West
Colton, California.

C. Length of run will be 130 miles.

2. Yuma, Arizona — West Colton, California.
A. Home terminal for this run will be Yuma, Arizona.

B. Away-from-home-terminal for this run will be West
Colton, California.
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C. Length of run will be 198 miles.

Note: As in the 1986 BLE National Agreement and this
Agreement, the term interdivisional service includes
interdivisional, interseniority district, intradivisional and/or
intraseniority district service.

Section 2. Terminals for Run.(a). Yermo, California, shall be the home
terminal for employees working between Yermo and West Colton. West Colton
shall be the away-from-home terminals for Yermo based crews.

(b). Yuma, Arizona shall be the home terminal for employees working
between Yuma and West Colton. West Colton shall be the away-from-home
terminal for Yuma hased crews.

Section 3. Miles of Run. Crews working in this interdivisional service
will be allowed the following miles:

A. The miles run between Yermo — West Colton is 130 miles.
B. The miles run between Yuma — West Colton is 198 miles.

Note: The mileages specified above are subject to final verification by
the parties.

Section 4. Rates of Pay, Rules and Working Conditions. Except as
set forth herein, applicable provisions of the Agreement between the Union

Pacific Railroad and the Brotherhood of Locomotive Engineers & Trainmen
covering the UP/SPWL and provisions of National BLE/BLET Agreements shall

apply.

(@) The existing trip rates currently established for the West
Colton/Mira Loma to Yermo and West Colton/Mira Loma to
Yuma pool freight runs shall be applied to the new runs
established under this agreement.

Note: This Agreement shall not serve to modify, amend or restrict
any existing rights of the Carrier including, but not limited to, Article
Il (A.) of the UP/SP BLET Los Angeles Hub Merger Implementing
Agreement concerning frains originating or terminating at Mira
Loma, California.

Section 5. Overtime. Employees operating in this freight service will
be allowed overtime after actual miles run divided by 16.25 overtime divisor
pursuant to Article IV, Section 2 of the November 1, 1991 PEB 219 BLE National
Agreement.
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Section 6. Transportation, Transportation will be provided in
accordance with Section (2) (c) of Article IX of the May 19, 1986 BLE National

Agreement.

Section 7. On and Off Duty Points. The Carrier will designated the
on- and off-duty points for crews in this service pursuant to Article VI, Section A,
2 of the 1998 BLE Los Angeles Hub Agreement and Article 1X, Section 2 (c) of
the 1986 BLE National Agreement. Such on and off duty points will have
appropriate facilities as currently required by the controlling collective bargaining
agreement.

Section 8. Meal Allowance and Eating En Route. Meal allowances
at the away from home terminal will be governed by Article IX, Section 2 (d) of
the 1986 BLE National Agreement. Meals enroute for not stopping to eat enroute
will be governed by Article IX, Section 2 (g) of the 1986 BLE National Agreement.

Section 9. Suitable Lodging. Suitable lodging will be provided by the
Carrier in accordance with Section 1 of Article Il of the June 25, 1964 National

Agreement.

Section 10. Extra Boards. The Carrier may establish guaranteed extra
board(s) pursuant to Attachment "A" of the BLE and UP/SPWL November 3,

1997 Modifications Agreement.

Section 11 . Hours-of-Service Relief. Turnaround service/hours of
service relief shall be handled by the extra board, if available, prior to using pool
crews. Employees used for this service may be used for multiple trips in one tour
of duty in accordance with the designated collective bargaining agreement.
Nothing in this agreement prevents the use of other crews to perform work
currently permitted by prevailing agreements, including, but not limited to yard
crews performing hours of service relief within the road/yard zone, ID crews
performing service and deadheads between terminals, road switchers handling
trains within their zones and using a crew from a following train to work a
preceding train.

Section 12. Employee Protection. Employees adversely affected by
the initial implementation of this interdivisional service will be afforded the
protection benefits provided in Section 7 of Article IX of the May 19, 1986 BLE

National Agreement.

Section 13. Implementation. On the effective date of this agreement,
the Carrier will post a bulletin for this interdivisional service. Thereafter,
employees who have a standing application on file with CMS for this
interdivisional service will be assigned in accordance with the applicable seniority
assignment rules.
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Section 14. Effective Date. The Carrier shall give the General
Chairman seven (7) days’' written notice of its desire to implement this
Agreement.

Signed at , this day of

FOR BROTHERHOOD OF LOCOMOTIVE FOR UNION PACIFIC

ENGINEERS & TRAINMEN RAILROAD COMPANY:
D. W. Hannah D. B. Foley
General Chairman Director Labor Relations
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UNION PACIFIC RAILROAD COMPANY

Weslern Reglon
D. B. Foley Dir. Labor Relalions 10031 Foothills Bivd.
Tel: (916) 789-6345 Rossville, CA 85747

UNION
PACIFIC

July 26, 2013
Carrier File: 920.40-35

Mr. D.W. Hannah

General Chairman BLET

1902 Orange Tree Lane, Suite 120
Redlands, CA 92374

(Sent Via E-mail & US Mail)

Dear Sir:

This letter confirms our July 17, 2013, meeting in San Francisco wherein we
discussed the establishment of new interdivisional service in the Yermo/West Colton
and Yuma/West Colton transportation corridors. As the newly-issued July 17, 2013
notice outlined, this service was being established pursuant to Article IX "Interdivisional
Service" of the May 19, 1986 BLE National Agreement, as amended and in response to
certain items of concern BLET had voiced in earlier LABM Interdivisional Service

negotiations.

Additionally, this letter responds to yours dated February 24, 2013, received via
e-mail on July 24, 2013 referencing BLET's review of the Carrier's July 17, 2013
Iinterdivisional Notice. Typographical error aside, BLET's correspondence wrongly
contends the Carrier's July 17, 2013 Interdivisional Notice and Proposed Draft
Agreement “...does not create any new interdivisional service, and is therefore an
improper application of Aricle IX....” As will be shown, such contention has been
repeatedly and soundly rejected by competent authorities.

An Informal Disputes Committee established pursuant to Article XVI of the May
19, 1986 National Agreement decided a host of issues shortly after the 1986 BLET
National Agreement was implemented. Debating those issues before a competent
arbitrator were the very framers of the 1986 National Agreement. Among the disputes
decided by that Committee was "Issue 3" as it is commonly known, That decision held
Carriers clearly have the right to establish, extend or rearrange interdivisional service to
obtain the efficiencies contemplated by Article IX. Neutral Member John B. La Rocco
states in pertinent part:
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“...The Carriers have the right to establish extended or rearranged
interdivisional service and it constitutes new service within the meaning of
Article Xl unless it is a substantial re-creation of the prior interdivisional
service designed solely to obtain the more favorable conditions in the

1986 National Agreement.”

Because the term interdivisional service as used in Article IX includes
interdivisional, interseniority district, intradivisional and/or intraseniority district service,
Carriers are permitted virtually any operating transformation to enhance general
operating efficiency and/or compliment its overall transportation effort providing it meets
the tenets of Issue 3. The rearrangement of home terminals can he part of any
operating transformation.

In fact, on property Award No. 1 of PLB 3965 addressed this very issue. In that
case Union Pacific served an Article IX Notice on a BLET Eastern District General
Chairman to establish interdivisional service between Fremont and North Platte,
Nebraska. That General Chairman took procedural exception to the notice likewise
contending interdivisional service already existed in this territory and the Carrier was
barred from so changing this operation under the guise of an Article IX notice. BLET
also argued, as do you, the only means available to the Carrier for such change was
through Section 6 of the Railway Labor Act. Rejecting BLET's arguments in there
entirety Referee Jacob Seidenberg states:

“... The Board finds that it was pursuant to the May 1971 National
Agreement that the parties negotiated the December 16, 1971 Agreement
and implemented that Agreement on July 1, 1972 by a Notice dated May
1, 1972. These Agreements established the interdivisional service
between Council Bluffs and North Platte and eliminated Grand Island as
the away-from-home terminal for Engineers of the First and Second
Seniority Districts.

“The Board finds no provision in the appropriate terms of the December
16, 1971 Agreement and Implementing Notice of May 1, 1972 that
indicates or suggests that the Carrier could not, or was in any way
prohibited from or limited in, establishing another interdivisional run within
the territorial confines of Council Bluffs and North Platte, subject to the
requisite Agreement provisions. It is difficult to hold analytically that there
was any contractual prohibition against establishing a run within those
confines but not quite as extensive, i. e., Fremont to North Platte and
return. ...

ThkAk

“... In summary since the Board finds no probative evidence in the record
to show that the Carrier's October 2, 1984 Notice was contractually
proscribed, it has no recourse but to conclude that the aforesaid Notice
was proper, notwithstanding the December 16, 1971 Agreement provided
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for interdivisional service on the territory covered by the October 2, 1984
Notice...”

In the instant case, your conceding the fact compensation was not diminished
from an "Article IX” perspective makes the Carrier's case on its face, BLET cannot in
any way argue the Carrier's motives are “solely to obtain to obtain the more favorable
conditions in the 1986 National Agreement.” Union Pacific's valid reasons for more
efficient and faster service options in this corridor were clearly outlined in its July 17,

2013 Notice.

BLET representatives made clear during previous "LABM" negotiations that
certain items were not acceptable and suggested several alternatives for Union Pacific
to consider. After listening to BLET and taking into account its issues, factors, concerns
and suggestions our operating strategy was modified. As you were advised, our long
pool operations between Delores/ICTF and Yermo and Delores/ICTF and Yuma would
be reestablished under existing agreement provisions. However that alone does not
address all of the required efficiencies. The newly proposed short pool and existing long
pool arrangements will stabilize the workforce, positively address ongoing and chronic
qualification/certification issues inherent to these transportation corridors and solve
away from home terminal issues previously experienced and complained of by both
parties. Moreover, this operating strategy diminishes BLET's multiple reporting point
and excessive limbo and commuting time concerns within the Los Angeles Metropolitan
Area. Lastly, the proposed short pool operation does not contemplate operating through
Colton which was another issue BLET had with the previous operating strategy.

This letter will also serve as confirmation that the parties will meet in Las Vegas,
Nevada at 8:00 AM on Tuesday August 13, 2013. A conference room has been
reserved for the meseting at the Golden Nugget Hotel, 129 East Fremont, to
continue negotiations pursuant to and consistent with your Organization's commitment
to "..mutually commit themselves to expedited processing of negotiations
concerning interdivisional runs,..." as set forth in Article X of the November 1, 1991

BLE National Implementing Agreement.

If you have any further questions regarding this please call my office at your
convenience,

Yours truly,

bﬁﬂ‘ag

D. B. Foley
Director — Labor Relations
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CC:

CC:

Mike Twombly - BLET International VP
mtcotrain@aol.com

Shane Keller - RVP

Ken Hunt - VP HDC

Rod Doerr - Super't

Terry Tate - Gen. Dir. Qual Srv
Gordon Waellington - Dir Fin
Brian McGavock - Super't HDC
Terry Olin - AVP LR

Randy Guidry - Gen Dir LR
Pete Jeyaram - Dir LR
Vanessa Warren - Asst Dir LR
Jay Reilly - Asst Dir LR
Josephine Jordan - Gen Dir CMS
Pat Kenny - Dir CMS

Tony Leazenby - Dir CMS

Cliff Johnson - Sr. Dir Tk
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UNION PACIFIC WESTERN LINES & PACIFIC HARBOR LINE, Inc.
1902 Orange Tree Lane, Suite 120
Redlands, CA 92374
(909) 792-1200 - Fax (809) 7921211

D.W. HANNAH
Chairman .ID"(’

February 24, 2013

Certified Mail No. 7012 2920 0000 8557 6295
Return Receipt Requested

Mr. David Foley, Director, Labor Relations
Union Pacific Railroad Company
10031 Foothilis Blvd.

Roseville, CA 95747
Org. File Claims E-20800 LABM

Dear Sir,

| have reviewed your letter of July 17, 2013, which purports to serve a Notice under
Article IX of the May 19, 1986 National Agreement, of Union Pacific's intent to establish
new inferdivisiona! service. Without belaboring other problems with that Notice, it
simply does not create any new interdivisional service, and is therefore an improper
application of Article IX.

Union Pacific’s Notice seeks to establish new service: (1) from Yermo to West Colton
and (2) from Yuma to West Colton. This is nof new service. As clearly set forth in the
Los Angeles Hub Agreement, created as part of the Union Pacific — Southern Pacific
merger, operations were instituted from West Colton to Yermo and from West Colton to
Yuma. Union Pacific, in fact and reality, currently operates interdivisional service over
the exact same territory it seeks to establish as "new” interdivisional service by its
Article IX Notice of July 17, 2013. Notably, the mileage of UP’s "new” proposed service
is exactly the same as that of the existing service, i.e., 130 Basic Day miles from West
Colton to Yermo, and 198 miles from West Colton to Yuma.

In fact, the Carrier also currently has the right to run service all the way from LATC/East
Yard to both Yermo and Yuma. Union Pacific — for reasons known to it — has chosen to
“zero out” this service instead of utilizing this longer run.
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It is transparent that the true purpose of the Carrier's Article 1X notice is to change an
existing home terminal. This Is not a proper nor allowable use of Article IX. The only
means for securing a change in home terminal is pursuant to collective bargaining
under Section 6 of the Railway Labor Act.

In light of the foregoing, the BLET — while willing to meet and negotiate in good faith —
does not recognize the legitimacy of Union Pacific’s purported Article IX notice of July
17, 2013, and asks that the Carrier formally withdraw it. Please advise if you intend
otherwise.

Sincerely,

Al 2/

D.W. Hannah

cc:  Executive Committee (Email}
Mr. P. Tortorice, Local Chairman, Division 5 (Email)
Mr. K. Richards, Local Chairman, Division 56 (Email)
Mr. D. Carroll, Local Chairman, Divislon 660 (Email)
Mr. R. Sprague, Lacal Chairman, Division 28 (Email)
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MERGER IMPLEMENTING AGREEMENT
Los Angeles Hub

between the

UNION PACIFIC
SOUTHERN PACIFIC TRANSPORTATION COMPANY
and
BROTHERHOOD OF LOCOMOTIVE ENGINEERS

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface
Transportation Board (“STB") approved the merger of the Union Pacific Corporation
(“UPC”), Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively
referred to as "UP") and Southern Pacific Rail Corporation, Southern Pacific Transportation
Company ("SP”), St. Louis Southwestern Railway Company ("SSW"), SPCSL Corp., and
The Denver & Rio Grande Western Railroad Company (“DRGW) (collectively referred to
as “SP”). In approving this transaction, the STB imposed New York Dock labor protective

conditions.

In order to achieve the benefits of operational changes made possible by the
transaction, to consolidate the seniority of all engineers working in the territory covered by
this Agreement into one common seniority district covered under a single, common
collective bargaining agreement.

IT IS AGREED:
1 Los Angeles Hub

A new seniority district shall be created that encompasses the following area: UP
territory including milepost 164.42 East of Yermo westward to end of track in the Los
Angeles Basin and SP territory from (not including) Santa Barbara and milepost 460.0 at
(including) Hivolt, and between Burbank Jct and Palmdale Jct, East to milepost 731.5 at
(not including) Yuma including all tracks in the Los Angeles Basin and shall include all
main and branch lines, industrial leads and stations between the points identified.

NOTE 1: Engineers with home terminals within the hub may work to points
outside the Hub without infringing on the rights of other engineers in other
Hubs and engineers outside the Hub may work to points inside the Hub
without infringing on the rights of engineers inside the Los Angeles Hub. The
Hub identifies the on duty points for assignments and not the boundaries of
assignments. ( This note is further explained in side letter No. 3)

It Seniority and Work Consolidation.

The following seniority consolidation% be made:

11/06/98 1
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A. A new seniority district will be formed and a master Engineer roster(s) shall be
created for the Los Angeles Hub for the engineers on the current SP seniority roster and
the current UP Seniority roster and PE Seniority roster or on a SP auxiliary board from a
point inside the Hub but working outside the Hub or UP engineer borrowed out to other
locations that will return to the Hub upon release. It does not include borrow outs or
auxiliary board engineers to the Hub, if any. All such engineers must be on one of these
rosters or in training on January 13, 1998.

B. The new roster will be created as follows:

1. UP, SP and PE Engineers will be dovetailed based upon the current engineer
seniority date within the Hub. This shall include any engineer working in
trainman/fireman service with an engineer’s seniority date. |If this process
results in engineers having identical seniority dates, seniority ranking will be
determined by the engineer’s earliest retained hire date with the Carrier.

2. All engineers who entered training after January 13, 1998 and are promoted
in the Hub after January 13, 1998 will be considered common
engineers(hoiding no prior rights), and placed on the bottom of the roster.
Those engineers who entered training prior to January 13, 1998 and are
promoted after that date will be entitled to any prior rights set forth in this
agreement. This includes those who entered training and have been hostling.

3. All engineers placed on the rosters may work all assignments protected by
the roster in accordance with their seniority and the provisions set forth in this
Agreement.

4, Engineers placed on the Los Angeles Hub Roster shall relinquish all seniority

outside the new roster area upon implementation of this Agreement and all
seniority inside the Los Angeles Hub held by engineers outside the Hub shall
be eliminated.

5, For the purposes of prior rights, SP San Joaquin engineers who remain in the
LA Hub, SP Los Angeles and PE engineers will be dovetailed into one SP
prior right roster.

NOTE: San Joaquin engineers who have a right in the Roseville Hub
Agreement to bid and relocate on assignments where work is moved will
continue to do so in accord with those agreement provisions. Until that time
they shall remain on the LA Hub roster.

C. Engineers who are on an authorized leave of absence or who are dismissed

and later reinstated will have the right to displace to the appropriate roster, provided his/her
seniority at time of displacement would have permitted him/her to hold that selection. The
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parties will create an inactive roster for all such engineers until they return to service in a
Hub or other location at which time they will be placed on the appropriate seniority rosters
and removed from the inactive roster.

D. Prior rights and dovetail rights shall be governed by the following:

1. Until new extra boards are established the current ones shail be prior righted
and protect the same assignments that they protected pre-merger. Once
new extra boards are established they shall be filled from the dovetail rosters.

2. Road switchers and work trains that go on duty at pre-merger points that
were clearly an SP or a UP point shall be filled using the prior right roster.

3. Road Switchers, local freights and work trains that go on duty at a pre-
merger point that was a joint location or at a point where on duty points are
consolidated, shall be filled as follows:

Harbor area: 70% SP and 30% UP
City of Industry 75% SP and 25% UP

Engineers will be required to fill their prior right positions in the pre merger
part of the above two areas first. For example, UP engineers will fill
Paramount and Mead positions if available prior to former SP positions in the
Harbor area.

NOTE: When on duty points of the two former Carriers are consolidated a
ten (10) day advance notice will be given.

4. Locals that run to or from Yermo shall be prior righted to the UP roster
regardless of the on duty point. Locals that run West (such as Oxnard,
Gemco, Palmdale and Santa Barbara) to pre merger SP destinations shall be
prior righted to the SP roster regardless of the on duty point. This does not
apply to locals that run to the Harbor area as that has been a jointarea. All
other locals shall be prior righted based on the on duty point.

5. Extra work trains shall be filled from the extra boards.

6. Victorville helpers shall be UP prior righted and Colton Helpers shall be SP
prior righted.

7. Except as otherwise provided for in this agreement, all assignments at
LATC/East Yard shall be prior righted on a 50/50 percentage basis per shift,
at West Colton they shall be SP prior righted and at Yermo they shall be UP
prior righted. Any new facility assignments established at other locations
after the merger shall be filled from the dovetail roster. (This does not apply
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to expansions of existing facilities)

8. Pools that run only to Yermo shall be UP prior righted and pools that run only
to Yuma and/or Indio shall be SP prior righted up to the baseline number for
the specific destination. The baseline number shall be 99(SP) and 37(UP).
(The numbers 99 and 37 come from the number of pool turns the respective
properties have had for the past two years). Turns above the baseline
number shall be filled in one of the two following methods:

a. If either the UP or SP drop below the baseline by a minimum of three
turns and the other pools increase by a minimum of three then the
Local Chairman may request that the increase in turns, up to the
number decreased in the other pools, be prior righted to the roster that
lost the turns. These turns will be the first ones whose prior rights are
phased out in E, 2, below.

b. All increases not filled by a, above shall be filled from the dovetail
roster.
9. In determining the baseline, the SP shall add up the number of turns that go

to Indio and Yuma, whether from West Colton or LATC/East Yard and
subtract from that 35 (which represents their premerger portion of the West
Colton-Basin Pool). The UP shall add up the number of turns that go to
Yermo, whether from the West Colton or LATC/East Yard and subtract 9
(which represents their premerger portion of the West Colton-Basin Pool).
Since there is more than one pool the Local Chairman shall designate how
the prior right turns are allocated between the pools and once designated
they cannot be changed.

Example: The SP baseline is 99. After implementation the West Colton-
Yuma pool has 45 turns and the LATC/East Yard-Yuma pool has 25. The
total is 70. When one adds the 35 allocated to the: West Colton-Basin pool
the total comes to 105. This is 6 over the baseline. The Local Chairman
must designate how many of the 45 and 25 turns are prior righted leaving six
non prior right turns. If he designates all 25 in the LATC/East Yard and 39 in
the West Colton pools then he cannot later change the designation.

10.  The West Colton-Basin pool shall be prior righted on an 80(SP)/20(UP) basis
up to the number 44 and shall be filled on a dovetailed basis after that
number. The attached chart shows the specific job allocation.

11.  Assignments at Yuma, both regular and extra board, protected by the West
Colton source of supply shall be governed as follows:

a. The assignments shall be prior righted to SP engineers holding
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seniority in the Los Angeles Hub on the day this agreement is
implemented.

b. If an assignment goes no bid/application then it shall be filled by an
engineer from the adjoining Hub.

. LA Hub SP prior right engineers shall have bid/application rights to
vacancies on these assignments and shall not have displacement
rights to them if they are held by an engineer from the adjoining Hub
for a period of time not to exceed 6 months from the date the engineer
from the other Hub holding the assignment is assigned, unless the 6
month period of time is waived by the engineer holding the
assignment.

NOTE: These provisions shall become applicable when the adjoining

area is under a merger agreement/award.

12.  Engineers who are on assignments on the day of implementation shall
remain on those assignments unless they make application to another
vacancy or are displaced by engineers with displacement rights under the
controlling CBA. This agreement does not create displacement rights due to
its implementation.

E. Prior rights shall be phased out on the following basis:

1. Non pool freight prior right assignments shall have the prior rights phased out
at the rate of 25% per year beginning with the start of year eight and 25 %
with the start of year nine. The local chairman shall designate in writing 30
days prior to the end of each year the assignments that will no longer be prior
righted the next year. Failure to do so will result in the Carrier selecting the
assignments. The remaining prior rights (50%) shall be phased out through
attrition.

2, Pool freight prior right assignments shall have the prior rights phased out at
the rate of 25% per year beginning with the start of year eight and 25 % with

the start of year nine. The remaining prior rights (50%) shall be phased out
through attrition.

3. Yuma positions shall be prior righted until attrited.
. POOL OPERATIONS/ASSIGNED SERVICE

The following operations may be instituted:

A. West Colton-Yermo and West Colton-Yuma - These operations will be run
as separate pools. Trains originating or terminating at Mira Loma may be operated by

West Colton engineers with the on and off duty point at West Colton. Engineers in this pool
that take trains to and from Mira Loma shall be governed as follows:
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This only applies when engineers go through Riverside and does not permit
West Colton pool engineers to run through West Colton to Pomona and then
back down the Riverside line to Mira Loma.

Engineers in the West Colton-Yuma pool shall be paid actual miles between
Mira Loma and Yuma.

Engineers in the West Colton-Yermo pool with a trainman/engineman
seniority date subsequent to October 31, 1985 shall be paid a 30 minute
arbitrary in addition to all other payments when delivering or receiving trains
at Mira Loma. Should the engineer receive the train on the outbound trip and
deliver one on the return trip then they shall be entitled to two 30 minute
payments.

Engineers on duty time shall begin and end at West Colton and not at Mira
Loma.

If pool engineers hostler their power to and from Mira Loma they shall be
paid the mileage from West Colton to Mira Loma.

For those eligible engineers, ITD shall be computed from the time on duty at
West Colton until departure is made from Mira Loma and FTD shall be
computed from the time the engineer "yards" the train at Mira Loma and ties
up at West Colton. This does not change the method used to calculate ITD
and FTD but identifies that Mira Loma will be considered “in the terminal” for
these calculations.

LATC/EAST YARD-Yermo/Yuma - These operations shall be run as two

separate pools, one to Yuma and one to Yermo.

C.

NOTE: The parties recognize that traffic disruption due to track work,
and potential temporary line closures for other reasons, may result in several
trains using alternate routes in A and B above. In these instances, CMS
shall contact the Local Chairman, and engineers from the route with reduced
traffic shall be called to operate on the other line with calls being alternated
between the two pools.

West Colton- Basin - These operations shall be run as one pool or a

combination of pool service, with the home terminal at West Colton, and assigned service.
Assigned service shall designate the home and away from home terminal. Assigned
service shall have a single away from home terminal for each assignment. The pool shall
have three away from home terminals of; the combined SP/UP LATC/LA East Yard
terminal/LA/Long Beach Harbor area, Anaheim, and Gemco. This pool may be run as
straight away with engineers tying up at the far terminal or as turn around. Service to City
of Industry shall be run as turn around service with the engineer working or being

BLET Appx. 32



Case: 1:13-cv-05970 Document #: 1-2 Filed: 08/21/13 Page 7 of 33 PagelD #:29

deadheaded in combination service back to West Colton at the end of the tour of duty.

NOTE: The Carrier shall give a ten day notice for the implementation
of service in (A),(B), and (C), above if not given in the notice to implement
this Hub agreement. Notice may be given individually or for more than one
operation. Operations in place prior to the implementation of this Agreement
shall continue until the Carrier serves notice to implement new operations
and abolish old operations or the BLE exercises the cancellation clauses of
the flat rate agreements.

D. Any pool freight, local, work train, hostler or road switcher service may be
established in accordance with the controlling CBA.

E. None of the engineers in (A) through (D) above shall be restricted, in or
between the terminals of their assignment, as to where they may set out or pick up cars or
leave or receive their train. The type and amount of work shall be governed by the
controlling CBA. All engineers may operate over any and all tracks and alternate routings
between locations.

IV. EXTRA BOARDS

A. The Carrier may establish extra boards at any location in accordance with the
governing CBA. The Carrier will give a thirty day notice of the consolidation of pre-merger
extra boards and the notice provisions of the governing CBA shall be used in the
establishment of new extra boards.

B. If there are no rested and available West Colton pool engineers at the away
from home points LATC and the Harbor area, then the closest extra board may be used to
work trains back to West Colton. When so used they will not be tied up at West Colton but
will deadhead back to their on duty point. [f sufficient traffic exists to warrant a pool to
protect this service then a pool shall be established. The use of this pool shall be ahead of
using a West Colton engineer in combination deadhead service.

C. Exhausted extra boards.

1. If one of the above extra boards is exhausted, then another
(secondary)extra board may be used prior to using other sources of supply.
Secondary extra boards shall be identified by bulletin.

2. An engineer called from his/her extra board for an assignment in another
area not principally covered by their extra board shall be handled as follows:

a. Pay received for this assignment shall not be used as an offset for
extra board guarantee but shall be in addition to, however, it shall be
used in computing whether the engineer is entitled to protection pay at
the end of the month.
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b. An engineer unavailable at time of call for secondary assignments
shall have a deduction made in their extra board guarantee in
accordance with the extra board agreement and shall have an offset
to their protection in accordance with the protection offset provisions.
If miss called for secondary calls, the engineer shall not be placed on
the bottom of the board but will hold his/her place.

c. An engineer unavailable at time of call for secondary assignments
shall not be disciplined.

D. On a temporary basis, until the Yuma area is under a merger
agreement/award that provides for the consolidated Yuma extra board to cover El Centro
vacancies and Yuma based assignments, The LA Hub extra board at Yuma will continue to
protect all assignments that it protected pre-merger.

V. TERMINAL AND OTHER CONSOLIDATIONS

A. The SP LATC and UP LA East Yard shall be combined into a single terminal
covering the existing terminal limits for each Carrier and the connecting trackage between
the two terminals. Yard engineers shall not be restricted as to where in the terminal they
can operate.

B. The provisions of A above will not be used to enlarge or contract the current
limits except to the extent necessary to combine into a unified operation.

C. In the LA Hub, prior to this implementing Agreement, there existed several
trackage rights, stations and Harbor areas used by both Carriers. With the implementation
of this Agreement all areas, trackage, stations and facilities in the Hub shall be common to
all engineers as a single unified system. Engineers shall not be restricted in the Hub where
they can operate except on the basis of CBA provisions that set forth limits of an
assignment such as the radius of a road switcher.

D. Riverside Line - When heading west, trains that pass Colton Crossing onto
the Riverside line may be operated by West Colton-Basin crews as if “in the terminal”.
When heading East, trains that reach Streeter, a point directly south of West Colton on the
Riverside line, may be operated by West Colton-Yuma or West Colton Yermo crews as if
“in the terminal”. This does not apply to Mira Loma trains as those trains have separate
provisions.

VI. AGREEMENT COVERAGE

A. General Conditions for Terminal Operations.
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1, Initial delay and final delay will be governed by the controlling collective
bargaining agreement, including the Duplicate Pay and Final Terminal Delay
provisions of the 1986 and 1991 National and Implementing Agreements and
awards.

2. Engineers will be transported to/from their trains to/from their designated
on/off duty point in accordance with Article VIII, Section 1 of the May 1986
National Agreement. The Carrier shall designate the on/off duty points for
engineers.

3 The current application of National Agreement provisions regarding road
work and Hours of Service relief under the combined road/yard service Zone,
shall continue to apply. Yard engineers at any location within the Hub may
perform such service in all directions out of their terminal.

B. General Conditions for Pool/Assigned Operations in Article lll.

1 The terms and conditions of the pool operations set forth in Article 11l (A),
and (B) shall be the same except where specifically provided otherwise in
those Sections. The terms and conditions are those of the surviving
collective bargaining agreement as modified by subsequent national
agreements, awards and implementing documents and those set forth in this

Agreement.
2 The terms and conditions of the pool and assigned service in Article Il (C)
shall be as follows:
a. The pool shall operate first in/first out at the home terminal.
b. Engineers, if operated in pool service to Gemco and Anaheim, shall

be operated first inffirst out at each away from home location.

C. Engineers operated to LATC/LA East yard and the Harbor shall be
treated as one pool, stay at the same lodging facility and shall operate
first in/first out from the far terminal for calls to either LATC/LA East
yard or the Harbor to return to West Colton. The lodging facility shall
be the on and off duty point for this pool when at the away from home

point.

d. Pool engineers shall be paid in accordance with Sections 1,2,5, and 6
of the flat rate road switcher agreement effective September 16, 1996.
The flat rate for these assignments shall be $300.00/engineer. These
payments shall be inclusive of any payments for not stopping to eat.
When given a call and release, the call and release rules shall apply
for engineers in this pool in lieu of the flat rate.
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e. In addition, that agreement shall be amended so that the cancellation
clause shall be a one year notice unless the hours of service is
changed from the current 12 hour provisions, in which case the
cancellation notice shall be a 30 day notice. If canceled then the
engineers shall be paid in accordance with pool freight service
conditions based on the miles of the assignments.

g. Other payments made to the pool engineers will be in accordance with
the held way from home provisions, overtime after 12 hours, the 25
mile zone payments, payments that are applicable when another
person is in the cab such as an employee in training and runarounds
of the governing CBA. The held time payment shall be made at the
rate as provided in section 5(a) of the agreement (156.11) subject to
all future wage and cola adjustments.

h. Ifthere is both pool service and assigned service to the same location,
they shall not be combined at the far terminal but shall operate
independently from each other for the return trip.

l. Local freight assignments shall operate under local freight work and
pay rules.

J- Separate and apart deadheading shall be paid in accordance with the
National Agreement provisions and shall not be paid the flat rate.
Separate and apart deadheading shall be from the home or away from
home point to the away from home or home point when not connected
with service. It does not include any deadheading in connection with
service that would be covered in the flat rate.

k. Unless canceled sooner than the implementation date of this
agreement, Agreement E&F 188-138 dated January 5, 1995 and all
side letters and Questions and Answers to it are cancelled with the
implementation of this agreement.

3. Twenty-Five Mile Zone - As provided in the note below, pool engineers may
receive their train up to twenty-five miles on the far side of the terminal and
run on through to the scheduled terminal. Engineers shall be paid an
additional one-half (}4) basic day for this service in addition to the miles run
between the two terminals. If the time spentin this zone is greater than four
(4) hours, then they shall be paid on a minute basis.

NOTE 1: This provision will apply at Yermo and Yuma for all pool

engineers and at West Colton for LA Hub and Bakersfield pool
engineers (only on trains that have not reached West Colton
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from Bakersfield, Yermo and Yuma). It does not apply to trains
that have not reached West Colton from the West.

NOTE 2: The Twenty five mile zone towards Yermo and Yuma shall be
measured from Colton Crossing which shall extend to milepost
563.7 towards Yuma.

4, Turnaround Service/Hours of Service Relief. Except as provided in (3)
above, turnaround service/hours of service relief at both home and away
from home terminals shall be handled by extra boards, if available, prior to
using pool engineers. Engineers used for this service may be used for
multiple trips in one tour of duty in accordance with the designated collective
bargaining agreement rules. Extra boards may handle this in all directions
out of a terminal.

D Nothing in this Section B (3) and (4) prevents the use of other engineers to
perform work currently permitted by prevailing agreements, including, but not
limited to yard engineers performing Hours of Service relief within the
road/yard zone, ID engineers performing service and deadheads between
terminals, road switchers handling trains within their zones and using a
engineer from a following train to work a preceding train and payments
required by the controlling CBA shall continue to be paid when this work is
performed.

C. Agreement Coverage - Engineers working in the Los Angeles Hub shall be
governed, in addition to the provisions of this Agreement, by the Collective Bargaining
Agreement selected by the Carrier, including all addenda and side letter agreements
pertaining to that agreement and previous National Agreement/Award/Implementing
Document provisions still applicable. Except as specifically provided herein the system and
national collective bargaining agreements, awards and interpretations shall prevail. None
of the provisions of these agreements are retroactive. The Carrier has selected the SP

WEST modified BLE Agreements.

Vil. PROTECTION.

A. Due to the parties voluntarily entering into this agreement the Carrier agrees
to provide New York Dock wage protection (automatic certification) to all prior right
engineers who are listed on the Los Angeles Hub Merged Rosters and working an
assignment (including a Reserve Board) on January 13, 1998. (The term working shall also
include those engineers disciplined and later returned to work and those full time Union
Officers should they later return to service with the Carrier.) This protection will start with
the effective (implementation) date of this agreement. The engineers must comply with the
requirements associated with New York Dock conditions or their protection will be reduced
for such items as layoffs, bidding/displacing to lower paying assignments when they could
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hold higher paying assignments, etc. Protection offsets due to unavailability are set forth in
the Questions and Answers and side letter #1.

B. This protection is wage only and hours will not be taken into account.

C. Engineers required to relocate under this agreement will be governed by the
relocation provisions of New York Dock. In lieu of New York Dock provisions, engineers
required to relocate may elect one of the following options:

1 Non-homeowners may elect to receive an “in lieu of’ allowance in the amount
of $10,000 upon providing proof of actual relocation.

2. Homeowners may elect to receive an “in lieu of" allowance in the amount of
$20,000 upon providing proof of actual relocation.

3. Homeowners in ltem 2 above, who provide proof of a bona fide sale of their
home at fair value at the location from which relocated, shall be eligible to
receive an additional allowance of $10,000.

(a) This option shall expire five (5) years from date of application for the
allowance under Item 2 above.

(b) Proofof sale must be in the form of sale documents, deeds, and filings of
these documents with the appropriate agency.

4, With the exception of Item 3 above, no claim for an “in lieu of'relocation
allowance will be accepted after two (2) years from date of implementation of
this agreement.

NOTE: The two (2) year provision of this paragraph (4) shall be extended for
engineers if operations affecting those engineers are not instituted until less
than ninety (90) days remain in the two year period. If not instituted within 21
months of implementation then affected engineers shall have a one year
extension from the date operations are instituted to request an “in Lieu of”
payment.

5. Engineers receiving an “in lieu of’ relocation allowance pursuant to this
implementing agreement will be required to remain at the new location,
seniority permitting, for a period of two (2) years.

6. In addition to those engineers required to relocate, engineers at the location
where assignments are relocated from shall be treated as required to

relocate under this Agreement, seniority governing, on a one for one basis
equal to the number of assignments transferred. Once the number of in lieu
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of allowances are granted equal to the number of assignments transferred all
other moves associated with the specific number of assignments transferred
will not be eligible for any moving allowance. The following is a list of
assignments that will be transferred:

a. Assignments to West Colton for the West Colton-Basin pool/assigned
service.

b. Assignments to West Colton for the West Colton-Yermo pool.

C. Assignments to LATC for the LATC-Yuma pool.

d. Extra board assignments in connection with the above moves.

Engineers who are augmenting an extra board from a regular extra
board shall be considered as assigned at the regular extra board point
for determining whether relocation provisions shall apply.

D. There will be no pyramiding of benefits.

E. National Termination of Seniority provisions shall not be applicable to
Engineers hired prior to the effective date of this agreement.

F. Engineers will be treated for vacation, payment of arbitraries and personal
leave days as though all their service on their original railroad had been performed on the
merged railroad. Engineers assigned to the Los Angeles Hub seniority roster with a
seniority date prior to January 13, 1998 shall have entry rate provisions waived and
engineers hired after that date shall be subject to the rate progression provisions of the
controlling CBA. Those engineers leaving the Los Angeles Hub will be governed by the
CBA where they then work.

Vill. FAMILIARIZATION

A Engineers involved in the consolidation of the Los Angeles Hub covered by
this Agreement whose assignments require performance of duties of a new geographic
territory not familiar to them will be given familiarization opportunities as quickly as possible.

Engineers will not be required to lose time or ride the road on their own time in order to
qualify for these new operations.

B. Engineers will be provided with a sufficient number of familiarization trips in
order to become familiar with the new territory. Issues concerning individual qualification
shall be handled with local operating officers. The parties recognize that different terrain
and train tonnage impact the number of trips necessary and an operating officer will be
assigned to the merger that will work with the local managers of Operating Practices in
implementing this Section. If disputes occur under this Agreement they may be addressed
directly with the appropriate Director of Labor Relations and the General Chairman for
expeditious resolution.

C. It is understood that familiarization required to implement the merger
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consolidation herein will be accomplished by calling a qualified engineer (or qualified
Manager of Operating Practices) to work with an engineer called for service on a
geographical territory not familiar to the engineer.

D. Engineers who work their assignment (road or yard) accompanied by an
engineer taking a familiarization trip shall be paid one (1) hour at the pro rata rate), in
addition to all other earnings for each tour of duty. This payment shall not be used to offset
any extra board payments. The provision of 3 (a) and (b) Training Conditions of the
System Instructor Engineer Agreement shall apply to the regular engineer when the
engineer taking the familiarization trip operates the locomotive.

E. Locomotive engineers will not be required to make the decision on whether or
not an engineer being familiarized is sufficiently familiarized for the territory.

F. An engineer concerned about familiarization on his/her assignment must
contact a Manager Operating Practices prior to being calied to resolve the concerns.

IX. |IMPLEMENTATION

The Carrier shall give 30 days written notice for implementation of this agreement
and the number of initial positions that will be changed in the Hub. Thereafter
implementation provisions of the various articles shall govern any further changes.

X.  HEALTH AND WELFARE

A. Engineers currently are under either the National Plan or the Union Pacific
Hospital Association. Engineers coming under a new CBA will have six months from the
implementation of this agreement to make an election as to keeping their old coverage or
coming under the coverage of their new CBA. Engineers who do not make an election will
have been deemed to elect to retain their current coverage. Engineers hired after the date
of implementation will be covered under the plan provided for in the surviving CBA.

This Agreement is entered into this day of 1998.
For the Organization: For the Carrier:
General Chairman BLE UP General Director Labor Relations

General Chairman BLE SPWest
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General Chairman BLE PE

Vice-President BLE

Vice-President BLE

BLE QUESTIONS AND ANSWERS LOS ANGELES HUB

Article | - LOS ANGELES HUB

Q1. How far east of Yermo may a LA Hub engineer work?
A1.  This Question is answered in detail in side letter No.3

Q2. When the language says “not including” a point may engineers work into that point
and if so what work may they do.

A2. Yes, engineers may work into those points. For example, LA Hub pool engineers
may work into Yuma and perform any work permitted by applicable agreements for
that class of service with Yuma as their final terminal. The “not including” refers to
putting assignments with a home terminal on duty at that location. Both West Colton
and Las Vegas pool engineers may work into the common terminal of Yermo,
however only LA Hub engineers have seniority to hold yard, local, road switcher
and extra board assignments that go on duty with Yermo as a home terminal.

Article Il - SENIORITY AND WORK CONSOLIDATION

Q3. How long will prior rights be in effect?
A3. These will be phased out at differing times depending on the type of service.

Q4. Are fuill time union officers including full time state legislative board representatives,
Company officers, medical leaves and those on leave working for government

agencies covered under Article I, C?
A4. Yes.
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Q5. How many engineers are covered by the inactive roster referenced in Article I1.C?
A5  The “inactive roster” noted in Article II.C, refers to the status of engineers who are
not in active service who pre-merger were on a UP roster in the Los Angeles Hub
or at a location on SP West Lines during the qualifying period set forth in the
assorted Hub Agreements. Such engineers include those on leave of absence for
government, union and company service, medical leave including disability, etc.
Because those engineers have rights to exercise seniority upon return to active
service but may not do so from inactive status, such engineers will be required to
select a Hub upon their return to active service. It is not possible to predict the
number of people who may return from inactive status and, thereafter, the Hub that
such people may select upon their return. Therefore, eligibility to mark up in a Hub
must be determined for each individual upon that individual's return to active status.

ARTICLE lll - POOL/ASSIGNED SERVICE OPERATIONS

Q6. What will be the mileage paid in West Colton-Yermo pool service?

AB. The actual mileage between those two points with a minimum of a basic day for
service or combination deadhead/service. If the engineer receives or leaves a train at
Mira Loma then engineers with a post October 31, 1985 trainman/engineer seniority
date are entitled to a one-half hour arbitrary payment.

Q7. What will be the mileage paid in the West Colton-Yuma pool?
A7. Same as the pre merger mileage, 198 miles. Ifthe engineer goes to Mira Loma then
additional mileage will be paid.

Q8. Wil existing pool freight terms and conditions apply on all pool freight runs?
A8. No. The terms and conditions set forth in the surviving collective bargaining
agreements and this document will govern.

Q9. Will there be both assigned service and pool service at the same time in the West
Colton-Basin operations?
AS. The Carrier has the right to establish the type of service needed to service its
customers. As such it may have assigned service to some areas and pool service to
other areas at the same time.

Q10. Will West Colton-Basin engineers be tied up a second time at an away from home
point?

A10. No, if they take a train to some point other than the home terminal they will be
transported to the home terminal. For example, if a West Colton-Basin engineer
whose previous tour of duty took him/her to the Harbor, takes a train from the Harbor
to LATC after they have obtained their rest, they will not be tied up at LATC, which
would be a second tie-up at a far terminal but shall be transported back to West
Colton.
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Q11. Are there any van miles paid for riding to and from Mira Loma?
A11. No, since ITD and FTD is applicable or the half hour arbitrary van miles are not paid.

Q12. Does payment of miles run to Mira Loma from Yuma or the arbitrary from Yermo
extend “free time" before ITD and FTD time is paid for?
A12. No.

ARTICLE IV - EXTRA BOARDS

Q13. How many extra boards will be established at implementation?
A13. The number is not known at this time. There will be a phase in of the familiarization
process and they will consolidated and established as this process proceeds.

Q14. Are these guaranteed extra boards?
A14. Yes. The pay provisions and guarantee offsets and reductions wili be in accordance

with the surviving CBA guaranteed extra board agreement.

Q15. When will the Yuma extra board cover all the assignments provided for in this

agreement.
A15. If after merger discussions with those engineers representatives from the adjoining
Hub an implementing agreement/award so provides it will take place with the

implementation of that agreement/award.

Q16. In Article IV B, will engineers be worked back from West Colton to their original on
duty point?

A16. No, these engineers are made up extra board or pool engineers handling an
imbalance of trains when no rested and available away from home engineers, and

will be deadheaded back to their on duty point.

Q17. How will these engineers be paid?

A17. They will be paid under the flat rate provisions and their trip to West Colton and
deadhead back shall be considered as one tour of duty.

ARTICLE V - TERMINAL CONSOLIDATIONS

Q18. Are the national road/yard Zones covering yard engineers measured from the new

terminal limits where the yard assignment goes on duty?
A18. The new terminal/station limits where the yard engineer goes on duty will govern.

ARTICLE VI - AGREEMENT COVERAGE

Q19. When the surviving CBA becomes effective what happens to existing claims filed
under the other collective bargaining agreements that formerly existed in the LA Hub?

17

BLET Appx. 43



Case: 1:13-cv-05970 Document #: 1-2 Filed: 08/21/13 Page 18 of 33 PagelD #:40

A19. The existing claims shall continue to be handled in accordance with those
agreements and the Railway Labor Act. No new claims shall be filed under those
agreements once the time limit for filing claims has expired for events that took place
prior to the implementation date.

Q20. How will vacations for 1999 be handled?

A20. They will continue to be handled under the CBA that covered them at the beginning
of the year. Vacations for 1999 will be scheduled at the end of 1998 under the
provisions of the then prevailing agreements.

Q21. If an engineer in the 25 mile zone is delayed in bringing the train into the original
terminal so that it does not have time to go on to the far terminal, what will happen to
the engineer?

A21. Except in cases of emergency, the engineer will be deadheaded on to the far
terminal.

Q22. Isitthe intent of this agreement to use engineers beyond the 25 mile zone?
A22. No.

Q23. In Article VI, is the ¥z basic day for operating in the 25 mile zone frozen and/oris it a
duplicate payment/ special allowance?

A23. No, it is subject to future wage adjustments and it is not duplicate pay/special
allowance.

Q24. How is an engineer paid if they operate in the 25 mile zone?

A24, Ifa pre-October 31, 1985 engineer is transported to its train 10 miles East of Yermo
and he takes the train to West Colton and the time spent is one hour East of Yermo
and 9 hours between Yermo and West Colton with no initial or final delay
earned,(total time on duty 10 hours) the engineer shall be paid as follows:

A One-half basic day for the service East of Yermo because it is less
than four hours spent in that service.

B. The road miles between Yermo and West Colton with a minimum of a
basic day .

C. Overtime based on the governing CBA. Since the trip is less than 130
miles, overtime will commence after 8 hours on duty so one hour will
be paid at overtime.

Q25. Would a post October 31, 1985 engineer be paid the same?

A25. In this case yes. The National Disputes Committee has determined that post
October 31, 1985 engineers come under the overtime rules established under the
National Agreements/Awards/Implementing Agreements that were effective after
that date for both pre-existing runs and subsequently established runs. As such, the
post October 31, 1985 engineer would receive the overtime in C above because the
overtime provisions on runs of less than a basic day are the same for both pre and
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post October 31, 1985 engineers.

Q26. How willinitial terminal delay be determined when performing service in the 25 mile
zone?

A26. Initial terminal delay for engineers entitled to such payments will be governed by the
applicable collective bargaining agreement and will not recommence when the
engineer operates back through the on duty point. Operation back through the on
duty point shall be considered as operating through an intermediate point.

Q27. Are any payments retained that are triggered by a West Colton Basin engineer
turning or performing work that prevents them from turning?
A27. No

Q28. Are any payments retained for any engineer receiving or ieaving a train dockside?
A28. No.

Q29. Can you give some examples of deadheads that would and would not be eligible for
the flat rate pay and what is the deadhead rate?
A29. The deadhead rate is $156.11/daily and $19.51/hourly. The following would govern:

Example 1: A West Colton engineer is called to deadhead to the Harbor and
obtain rest. This would not be eligible for the flat rate. If the engineer
was called one hour after tying up and told to take a train back this
would not be combined with the first deadhead because he had been
instructed to tie-up and had done so. He/she would be paid the flat
rate for the return trip separate from the deadhead over.

Example 2: A West Colton engineer is at the away from terminal and after rest is
deadheaded back to West Colton. This would not be eligible for the

flat rate.

Example 3: A West Colton engineer takes a train to LATC then is driven to
Dolores and takes a train to City of Industry and is deadheaded back
to West Colton without a break in service. This is covered under the
flat rate agreement and no additional payment is made.

NOTE : When an employee is being paid under the flat rate provisions then
the wording used to tell an engineer that they are being transported or
deadheaded as part of their tour of duty is not material and does give
rise to a separate and apart claim.

Q30. Does the language of VI B 4 prohibit the use of pool freight engineers in straight

away combination deadhead/service from picking up a train whose engineer had
earlier expired under the Hours of Service Act?
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A30. No, the language of Article VI B 5 clearly preserves that service. The language of VI
B 4 provides that extra boards will be used before pool engineers in turnaround
service and does not require that they be used prior to pool engineers in straight
away service.

Q31. May engineers run through their destination terminal up to 25 miles?
A31. No, the twenty-five mile provisions are only for obtaining a train on the far side of a
terminal and not for running through their destination terminal.

ARTICLE VIl - PROTECTION

Q32. What rights does an engineer have if he/she is already covered under labor
protection provisions resulting from another transaction?

A32. Section 3 of New York Dock permits engineers to elect which labor protection they
wish to be protected under. By agreement between the parties, if an engineer has
three years remaining due to the previous implementation of Interdivisional Service
the engineers may elect to remain under that protection for three years and then
switch to the number of years remaining under New York Dock. It is important to
remember that an engineer may not receive duplicate benefits, extend their
protection period or count protection payments under another protection provision
toward their test period average for this transaction.

Q33. How will reductions from protection be calculated?

A33. In an effort to minimize uncertainty concerning the amount of reductions and simplify
this process, the parties have agreed to handle reductions from New York Dock
protection as follows:

1. Pool freight assignments - 1/15 of the monthly test period average will be
reduced for each unpaid absence of up to 48 hours or part thereof.
Absences beyond 48 hours will result in another 1/15 reduction for each
additional 48 hour period or part thereof.

2. Five day assignments - 1/22 of the monthly test period average will be
reduced for each unpaid absence of up to 24 hours or part thereof.
Absences beyond 24 hours will result in another 1/22 reduction for each
additional 24 hour period or part thereof.

3 Six & seven day assignments - The same process as above except 1/26
for a six day assignment and 1/30 for a seven day assignment.

NOTE: There shall be no offset from protection for rest days on five day and
six day assignments,.

4, Extra board assignments - 1/30 of the monthly test period average will be
reduced for each unpaid absence of up to 24 hours or part thereof.

20

BLET Appx. 46



Case: 1:13-cv-05970 Document #: 1-2 Filed: 08/21/13 Page 21 of 33 PagelD #:43

Absences beyond 24 hours will result in another 1/30 reduction for each
additional 24 hour period or part thereof.

NOTE: Absences on the extra board shall be calculated from the time of
unavailability (layoff, missed call, etc) until the next time called for service. For
example: If a engineer lays off on Monday at noon, marks up the next day,
Tuesday, and does not work until 2 AM on Wednesday, then they shall be off for
protection purposes for thirty-eight (38) hours and shall be deducted 2/30 of their

protection.

Q34. Why are there different dollar amounts for non-home owners and homeowners?

A34. New York Dock has two provisions covering relocating. One is Article |, Section 9
Moving Expenses and the other is Section 12, Losses from Home Removal. The
$10,000 is in lieu of New York Dock moving expenses and the remaining $20,000 is
in lieu of loss on sale of home.

Q35. Why is there one price on loss on sale of home

A35. ltis an in lieu of amount. Engineers have an option of electing the in lieu of amount
or claiming New York Dock benefits. Some people may not experience a loss on
sale of home or want to go through the procedures to claim the loss under New York

Dock.

Q36. What is loss on sale of home for less than fair value?

A36. This refers to the loss on the value of the home that results from the Carrier
implementing this merger transaction. In many locations the impact of the merger
may not affect the value of a home and in some locations the merger may affect the
value of a home.

Q37. |If the parties cannot agree on the loss of fair value what happens?
A37. New York Dock Article |, Section 12(d) provides for a panel of real estate appraisers
to determine the value before the merger announcement and the value after the

merger transaction.

Q38. What happens if a engineer sells the home for $20,000 to a family member?
A38. Thatis nota bona fide sale and the engineer would not be entitled to either anin lieu
of payment or a New York Dock payment for the difference below the fair value.

Q39. What is the most difficult part of New York Dock in the sale transaction?

A39, Determine the value of the home before the merger transaction. While this can be
done through the use of professional appraisers, many people think their home is
valued at a different amount.

Q40. Who is required to relocate and thus eligible for the allowance?
A40. A engineer who can no longer hold a position at his/her location and must relocate

to hold a position as a result of the merger. This excludes engineers who are
borrow outs or forced inside the Hub and released and engineers who have to
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exercise seniority due to a non merger event.

Example :  Due to the new West Colton-Yermo pool an engineer can no longer
hold a position at East Yard and must work at West Colton. Since this
is a result of the merger transaction then the engineer may be eligible.

Q41. Are there any seniority moves that will be treated as required to relocate?
A41. Yes and the following are examples:

Example 1: Ten turns are reduced in the West Colton-Yuma pool and ten turns
are added in the LATC-Yuma pool. Ten senior engineers at West
Colton may make application for those positions and be entitled to a
relocation allowance should they meet the mileage criteria.

Example 2: The same ten turns are moved, however, a more senior engineer on a
City of Industry road switcher makes application for one of the turns.
Since the senior engineer is not following his/her work nor required to
relocate the application is a seniority move and does not trigger a
relocation allowance.

Q42. Are there mileage components that govern the eligibility for an allowance?

A42. Yes, the engineer must have a reporting point farther than his/her old reporting point
and at least 30 highway miles between the current home and the new reporting point
and at least 30 highway miles between reporting points.

Example 1: If the on-duty point for road engineers is relocated from East Yard to
LATC, both within the same Terminal, this does not trigger a
relocation allowance.

Example 2: An engineer lives in Long Beach, 18 miles from his/her on duty point
and as a result of the merger must report at West Colton, 70 miles
from their residence. If they relocate then they would be eligible for a
relocation allowance.

Example 3. An engineer resides at Ontario and works at Gemco. Due to the
merger they are required to report to West Colton. Since West Colton
is closer than Gemco they are not entitled to a relocation allowance.

Q43. Atwhattime did an engineer need to be a home owner to qualify as a home owner
for relocation purposes?

A43. New York Dock protects home owners due to loss on sale of home that are caused
by the merger. A person who purchases a home after the merger was approved in
September 1996 would not be affected by the merger because they were not a
home owner at that time.

Q44. Will engineers be allowed temporary lodging when relocating?
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Ad4. Engineers entitled to a relocation allowance shall be given temporary lodging for
thirty (30) consecutive days as long as they are marked up.

Q45. Are there any restrictions on routing of traffic or combining assignments?

A45. There are no restrictions on the routing of traffic in the Los Angeles Hub once the
30 day notice of implementation has lapsed. There will be a single collective
bargaining agreement and limitations that currently exist in that agreement will
govern (e.g. radius provisions for road switchers, road/yard moves etc.). However,
none of these restrictions cover through freight routing. The combining of
assignments between the Carriers is covered in this agreement and is permitted.

Q46. Will the Carrier offer separation allowances?
A46. The Carrier will review its manpower needs at each location and may offer
separation allowances if the Carrier determines that they will assist in the merger

implementations..

Q47. What period will be used for the TPA?
A47. Calendar year 1998 for engineers not electing to retain SP West

modification/engineer protection.

Q48. How will Union Officers TPA’s be established?

Ad48. The Carrier will average the two above and two below (on the pre-merger rosters) in
any service. If greater than their regular TPA it shall be used. Engineers with
unusually high or low TPA’s will not be considered.

Q49. Since UP engineers hired after January 13, 1998 have a five year entry rate rule and
the SP engineers have a three year entry rate rule how will the UP engineers be
treated at implementation?

A49. They will come under the SP rule and will have their entry rates adjusted upward.

Article IX -FAMILIARIZATION

Q50. Are there a set number of trips that an engineer will take in learning new territory?

A50. No, since engineers have differing experiences the number of trips will vary and the
local chairmen will work with local operating officers on the number and type of trips
needed.

Article X - IMPLEMENTATION

Q51. On implementation will all engineers be contacted concerning job placement?

A51. No, the implementation process will be phased in and engineers will remain on their
assignments unless abolished or combined and then they may place on another
assignment. When the Carrier posts the notice on pool changes and increases and
decreases in extra boards Local Chairman will assist in handling the bidding,
application and placement process at that time and engineers may be contacted for
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placement if insufficient bids/applications are received. The new seniority rosters
will be available for use by engineers who have a displacement.

Q52. What is meant by the term “harbor area”

A52. The harbor area is the area from Dominguez Jct (SP) and Douglas Jct (UP) and
dockside. Engineers that report to an on duty point within this area may leave or
receive their train anywhere between these two points and dockside.

Q53. If any existing road territory is turned into a switching territory would prior rights still
exist?
AB3. Yes

Q54. Are the road switchers that go on duty in the Imperial Valley remaining in the LA
Hub?
A54. Yes, pursuant to the provisions of IV D,

Q55. Is the road switcher agreement E&F1-2248 going to apply for road switchers
currently governed by it?

A55. Yes except that the cancellation clause has been amended to one year and the rate
of pay is as provided in this agreement. The agreement will also now apply to all
road switchers west of West Colton in the LA Hub.

Q58. What is meant by assigned service?
A56. Local freight and road switcher service.
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November 6, 1998
Side Letter No. 1

Dear Sirs:

During our discussions on New York Dock and extended Protection we discussed
the issue of a pool engineer taking a single day paid absence such as a Personal Leave
day or single day vacation and the impact it will have on his/her protection. In an effort to
simplify the process and to provide the pool engineer with an alternative the parties agree
that a pool engineer shall have one of the following options:

(1) Elect a single paid personal leave or vacation day and hold their turn so that if
it obtains a first out status they will be first out when they are marked up no less than
24 hours later, with no deduction from their protection; or

(2) Elect a minimum of two consecutive days paid personal leave days on pools
whose round trip district miles are 400 or less or a minimum of three consecutive
days on pools whose round trip district miles are more than 400 miles and not hold
their turns. If the minimum number of consecutive days are met for each round trip,
then no deduction will be made in their protection.

Question #1: If the round trip district miles of a run are 390 miles and initial
and or final terminal delay make a payment over 400 miles how many
personal leave days must be used.

Answer #1: Only the district miles are used for determining the number of
personal leave days to be used. In this case two personal leave days would
qualify for no deduction.

Question #2: If the round trip district miles are over 400 miles how is a
deadhead counted.

Answer#2: Deadheads are already taken into account by using a 1/15th
offset for pools. Since most pools do not average 15 round trips per month a
1/15th offset is less than using the average for each pool. As a result the
round trip district miles are used for determining the number of personal
leave days that would substitute for no offset and in this case three personal
leave days would qualify.

Question #3: If the Yuma pool returns to Mira Loma, employees in that pool
will not know if their trip would have gone over 400 miles at the time of layoff.
How will they be governed?
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Answer #3: The round trip district miles of the pool is the determining
factor and trips that take a West Colton-Yuma pool to Mira Loma will not
change the minimum two consecutive personal leave or vacation days since
the regular pool round trip is 396 miles.

(3) Elect a single paid personal leave or vacation day and not hold their turn
resulting in payment of a single day with a corresponding 1/15th deduction from
protection.

The option must be selected by the engineer at the time the personal leave or

vacation day is granted. Engineers must file the protection form each time they take paid
days in accordance with the above options.

Yours truly,

W.S. Hinckley

Agreed:

General Chairman BLE

General Chairman BLE

General Chairman BLE

November 6, 1998
Side Letter No.2

26

BLET Appx. 52



Case: 1:13-cv-05970 Document #: 1-2 Filed: 08/21/13 Page 27 of 33 PagelD #:49

Dear Sirs:

This refers to our several discussions concerning Yuma and the Carrier’s plans for
assignments at that location and the extra board plans for that area.

Currently Yuma is the away from home terminal for West Colton crews. In addition
there are a couple of assignments (local/road switcher) that work east and a couple of
assignments (local/ road switcher) that work west from Yuma. Sometimes the Carrier has
run the Imperial Valley assignments from Yuma and sometimes from West Colton.

In addition to the provisions of this agreement, the following will apply:

1. The two extra boards will be consolidated on a 50/50 basis with the LA Hub
entitled to prior rights to the even number assignments up to the number of
assignments on their extra boards when the extra boards are consolidated.
For example, if there are three extra board assignments at time of
consolidation then the LA Hub shall have prior rights to numbers 2, 4, and 6.
There will then be one extra board at Yuma and the extra board at Yuma will
be used to fill short term vacancies on all assignments that have Yuma as a
home terminal whether LA Hub vacancies or the Hub that includes Tucson,
and EL Centro assignments.

2. The extra board will perform hours of service relieffturnaround service as far
west as Niland (MP 667) in the LA Hub and as far east as is negotiated in the
next Hub.

3. These prior rights are to be attrited and are not under the phase out
provisions

Yours truly,
W.S. Hinckley
Agreed:

General Chairman BLE

General Chairman BLE

General Chairman BLE
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November 6, 1998
Side Letter No.3

Gentlemen:

During negotiations the parties spent considerable discussion concerning the intent
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided in a
side letter explaining how different types of operations would be affected.

Therefore, the following is meant to give further definition to the NOTE.

Road Switchers: Road Switcher agreements in the controlling CBA provide fora
25 mile limit unless specifically provided otherwise. A road switcher that goes on
duty inside the Hub and covered by the 25 mile provisions, would be limited by those
provisions even though the 25 miles would take the assignment into the adjoining
Hub. For example, a road switcher at Yermo (LA Hub assignment) would therefore
be limited to 25 miles from the station limits in either direction. Similarly a road
switcher that goes on duty in another Hub may work to its limits even if those limits
include part of the LA Hub.

Locals on duty inside the Hub: Current locals that go on duty inside the Hub may
continue to operate to points outside the Hub. New locals that go on duty in the Hub
that will work in two or more Hubs will be established in accordance with CBA
provisions including Article IX national ID provisions.

Locals on duty outside the Hub: Current locals that go on duty outside the Hub
may continue to operate to points inside the Hub. New locals that go on duty in the
Hub that will work in two or more Hubs will be established in accordance with CBA
provisions including Article IX national ID provisions.

Current Pools and Pools established by Merger Agreements: These pools may
operate between their designated terminals even if outside the Hub. At Yermo and

Yuma they may operate up to 25 miles beyond the terminal when picking up a train
in accordance with the 25 mile provisions of Article VI B 3.  Bakersfield pool crews
will be governed by their 25 mile provisions for trains East of West Colton but not for
trains that are West of West Colton including the area between LATC and the
Harbor area.

New Pools created after this Aqgreement: New pool operations not covered in
this implementing Agreement whether between Hubs or within the Hub shall be

handled per Article IX of the 1986 National Arbitration Award.

Exira Boards: LA Hub extra boards may go as far as Santa Barbara on the
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Coast Line, as far as Hivolt on the line to Bakersfield from West Colton and
Palmdale from LATC and as far as Kelso towards Las Vegas to perform hours of
service relief. The Yuma extra board may go as far as Niland in the LA Hub to
perform hours of service relief.

NOTE. It is not the intent to supersede the provisions of 3(c) of Article 6 of
the controlling CBA. Hours or service relief required west of M.P. 667
(Niland) will continue to belong to the West Colton Pool.

Example 1: A road switcher on duty at Yermo may work in any direction up
to the limits of its radius as set by the road switcher agreement without
infringing on the rights of Salt Lake Hub crews.

Example 2: A West Colton pool freight crew would continue to operate
through freight from West Colton to Yuma and perform the same work as it

performed pre-merger.

Example 3: A Bakersfield pool freight crew would continue to operate through
freight from Bakersfield to West Colton and perform the same work as it

performed pre-merger.
Example 4: LA Hub crews would work the Dolores unit oil train that runs to
Mojave and back to the Basin if the home terminal is in the Basin.

Yours truly,

W.S. Hinckley
Agreed:

General Chairman BLE

General Chairman BLE

General Chairman BLE
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November 6, 1998
Side Lefter No. 4

Gentlemen:

During our negotiations we discussed several times running a pool from the harbor
area to Yermo and Yuma. Several points were discussed including having these
operations combined with the LATC pool and having dual reporting points for the combined
pools. Due to several uncertainties in how the Alameda corridor would operate once it was
completed and any operating restrictions that would be placed on this area by government
entities that are involved in its planning, building and operations, the Carrier agreed to
remove this item from our negotiations. This withdrawal was without prejudice to either
parties position on the appropriateness of the operations and aspects of this service and
does not otherwise affect the merger of the two Carriers in the Harbor area.

If this service is instituted in the future then the Carrier will serve an Article X
Interdivisional Notice to cover its implementation.

Yours truly,

W.S. Hinckley
Agreed:

General Chairman BLE

General Chairman BLE

General Chairman BLE
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November 6, 1998
Side Letter No. 5

Gentlemen:

The parties recognize the need to coordinate the implementation of this Hub with that of the
Roseville Hub and to allow sufficient time to properly set up pools and extra boards that an
interim period is needed to assist in these matters. The following shail govern.

1. The interim period shall begin with the implementation of this agreement.

2. New York Dock wage protection shall not begin until the interim period is over
except it shall be no longer than one year from the implementation date. Wage
Protection during the interim period shall be known as interim protection and shall be
governed by all the applicable provisions of this agreement.

3. During the interim period San Joaquin engineers in the LA Hub will be required to
continue to work pool assignments to Bakersfield and San Luis Obispo and
supporting extra boards and will be considered as holding the highest paying
position they can hold until the work is relocated. This will not negatively impact
their rights to a relocation if otherwise eligible.

4, Pool assignments and extra boards shall be established gradually to provide time to
familiarize engineers on new assignments and still keep operations fluid. For
example: When the West Colton-Yermo pool is established a temporary separate
extra board will be set up to cover this service and to familiarize on the other West
Colton assignments. When the two extra boards are sufficiently familiarized then
they may be combined. Also the West Colton- Basin pool may be established a few
assignments at a time to properly familiarize engineers.

5, All pay provisions as established in this agreement shall go into effect on
implementation day, even for the remaining LATC/Dolores pool as it is phased out.
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Prior to implementation the Carrier will advise the single on duty point for the
LATC/Dolores pool until phased out.

Yours truly,

W.S. Hinckley
Agreed:

General Chairman BLE

General Chairman BLE

General Chairman BLE

November 6, 1998
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Mr. M.A. Mitchell Mr. E.L. Pruitt

General Chairman BLE General Chairman BLE
44 North Main 2414 Edison HWY
Layton, Utah 84041 Bakersfield CA 93307

Dear Sirs:

The question was raised as to an apparent discrepancy in the milepost designations
at Yermo. It was correctly pointed out that the mileposts in the Salt Lake Hub and Los

Angeles Hub do not coincide at Yermo.

During the Salt Lake Hub negotiations an agreement was not reached with all
employees and it was necessary to proceed to arbitration. Since we were drawing new
boundary lines the Carrier took the position that all connecting points of Hubs were
common points and as such it would be appropriate to have the Salt Lake Hub go to the far
West end of Yermo and the Los Angeles Hub go to the far East end of Yermo showing an
overlap of the common terminal.

During subsequent merger negotiations it was agreed by both parties that initial and
final terminals were common to all pool crews that worked into and out of them. This has
been a long standing practice especially with ID runs and it was not necessary in the future
to “overlap” the connecting points. What is important is that all parties understand that
Yermo terminal is in the Los Angeles Hub for filling assignments that go on duty in the
terminal. It is an away from home point for Las Vegas crews and they may continue to
perform the same work associated with their pools that they have performed previously.

It was agreed that it was not necessary to “correct” the milepost designation in the
Salt Lake Hub award as this letter sets forth the proper and intended designation of Yermo
as a Los Angeles Hub terminal for crews with a home terminal at that location.
Yours truly,

W.S. Hinckley
Agreed:

General Chairman BLE

General Chairman BLE
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BLE
MAY 19, 1986

APPENDIX B

AWARD

of

ARBITRATION BOARD NO. 458

DATED MAY 19, 1986

between railroads represented by the
NATIONAL CARRIERS®’ CONFERENCE COMMITTEE

employees of such railroads represented by the
BROTHERHOOD OF LOCOMOTIVE ENGINEERS

and
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Section 3 - Incidental Work

Road and yard employees in engine service and qualified ground service
employees may perform the following items of work in connecticn with their own
assignments without additional compensation:

(a) Handle switches
(b) Move, turn, spot and fuel locomotives

(c) Supply locomotives except for heavy equipment and supplies
generally placed on locometives by employees of other

crafts
(d) Inspect locomotives
(e) Start or shutdown locomotives
(f) Make head-end air tests
(g) Prepare reports while under pay

(h) Use communication devices; copy and handle train orders,
clearances and/or other messages.

(i) Any duties formerly performed by firemen.

Section 4 - Construction of Article

Nothing in this Article is intended to restrict any of the existing
rights of a carrier.

This Article shall become effective June 1, 1986 except on such
carriers as may elect to preserve existing rules or practices and so
notify the authorized employee representatives on or before such date.

ARTICLE IX - INTERDIVISIONAL SERVICE

Note: As used in this Agreement, the term interdivisional service
includes interdivisional, interseniority district, intradivisional and/or

intraseniority district service.
An individual carrier may establish interdivisional service, in

freight or passenger service, subject to the following procedure.

Section 1 - Notice

An individual carrier seeking to establish interdivisiomal service
shall give at least twenty days' written notice to the organization of its
desire to establish service, specify the service it proposes to establish and
the conditions, if any, which it proposes shall govern the establishiment of

such service.
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Section 2 - Conditions

Reasonable and practical conditions shall govern the establishment of
the runs described, including but not limited to the following:

{a) Runs shall be adequate for efficient operations and reasonable in regard to
the miles run, hours on duty and in regard to other conditions of work.

(b) All miles run in excess of the miles encompassed in the basic day shall be
paid for at a rate calculated by dividing the basic daily rate of pay in effect
on May 31, 1986 by the number of miles encompassed in the basic day as of that
date. Weight-on-drivers additives will apply to mileage rates calculated in
accordance with this provision.

(c) When a crew is required to report for duty or is relieved from duty at a
peint other than the on and off duty points fixed for the service established
hereunder, the carrier shall authorize and provide suitable transportation for
the crew.

Note: Suitable transportation includes carrier owned or provided passenger
carrying motor vehicles or taxi, but excludes other forms of public
transportation.

(d) On runs established hereunder crews will be allowed a $4.15 meal
allowance after 4 hours at the away from home terminal and another $4.15
allowance after being held an additional 8 hours.

(e) In order to expedite the movement of interdivisional rumns, crews on runs of
miles equal to or less than the number encompassed in the basic day will not
stop to eat except in cases of emergency or unusual delays. For crews on longer
runs, the carrier shall determine the conditions under which such crews may stop
to eat. When crews on such runs are not permitted to stop to eat, crew members
shall be paid an allowance of $1.50 for the trip.

(f) The foregoing provisions (a) through (e) do not preclude the parties from
negotiating on other terms and conditions of work.
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Section 3 - Procedure

Upon the serving of a notice under Section 1, the parties will discuss
the details of operation and working conditions of the proposed runs during a
period of 20 days following the date of the notice. If they are unable to agree,
at the end of the 20-day period, with respect to runs which do not operate
through a home terminal or home terminals of previously existing runs which are
to be extended, such run or runs will be operated on a trial basis until
completion of the procedures referred to in Section 4. This trial basis
operation will not be applicable to runs which operate through home terminals.

Section 4 - Arbitration

(a) In the event the carrier and the organization cannot agree on the
matters provided for in Section 1 and the other terms and conditions referred to
in Section 2 above, the parties agree that such dispute shall be submitted to
arbitration under the Railway Labor Act, as amended, within 30 days after
arbitration is requested by either party. The arbitration board shall be
governed by the general and specific guidelines set forth in Section 2 above.

(b) The decision of the arbitration board shall be final and binding upon both
parties, except that the award shall not require the carrier to establish
interdivisional service in the particular territory involved in each such
dispute but shall be accepted by the parties as the conditions  which shall be
met by the carrier if and when such interdivisional service is established in
that territory. Provided further, however, if carrier elects not to put the
award into effect, carrier shall be deemed to have waived any right to renew the
same request for a period of one year following the date of said award, except
by consent of the organization party to said arbitration.

Section 5 - Existing Interdivisional Service

Interdivisional service in effect on the date of this Agreement is not
affected by this Article.

Section 6 - Construction of Article

The foregoing provisions are not intended to impose restrictions with
respect to establishing interdivisional service where restrictions did not exist
prior to the date of this Agreement.

Section 7 - Protection

Every employee adversely affected either directly or indirectly as a
result of the application of this rule shall receive
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the protection afforded by Sections 6, 7, 8 and 9 of the Washington Job
Protection Agreement of May 1936, except that for the purposes of this Agreement
Section 7(a) is amended to read 100% (less earnings in outside employment)
instead of 60% and extended to provide period of payment equivalent to length of
sexvice not to exceed 6 years and to provide further that allowances in Sections
6 and 7 be increased by subsequent general wage increases.

Any employee required to change his residence shall be subject to the
benefits contained in Sections 10 and 11 of the Washington Job Protection
Agreement and in addition to such benefits shall receive a transfer allowance of
four hundred dollars ($400.00) and five working days instead of the "two working
days!" provided by Section 10{a) of said agreement. Under this Section, change of
residence shall not be considered "required" if the reporting point to which the
employee is changed is not more than 30 miles from his former reporting point.

If any protective benefits greater than those provided in this
Article are available under existing agreements, such greater benefits shall
apply subject to the terms and obligations of both the carrier and employee
under such agreements, in lieu of the benefits provided in this Article.

This Article shall become effective June 1, 1986 except on such
carriers as may elect to preserve existing rules or practices and so notify the
authorized employee representatives on or before such date. Article VIII of the
May 13, 1971 Agreement shall not apply on any carrier on which this Article
becomes effective.

ARTICLE X - LOCOMOTIVE STANDARDS
In run-through service, a locomotive which meets the basic minimum
standards of the home railroad or section of the home railroad may be operated
on any part of the home railroad or any other railroad.
A locometive which meets the basic minimum standards of a component of
a merged or affiliated rail system may be operated on any part of such system.
ARTICLE XI - TERMINATICN OF SENIORITY
The seniority of any employee whose seniority-in engine or train
gervice is established on or after November 1, 1985 and who is furloughed for

365 consecutive days will be terminated if such employee has less than three (3)
years of seniority.

=20~

ARTICLE XII - FIREMFN
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PUBLIC LAW BOARD NO. 6740

Case No. 2
Award No. 2

PARTIES TO DISPUTE: BROTHERHOOD OF LOCOMOTIVE ENGINEERS

et

BURLINGTON NORTHERN AND SANTA FE
RAILWAY COMPANY

QUESTION AT ISSUE

Does the Agreement proposed by the Carrier to govem the
establishment and operation of interdivisional freight
service with home terminal at Stockton, California, to
operate between Stockton and Bakersfield, California,
satisfy the requirements of Sections 1 and 2 of Article IX of
the May 19, 1986, BLE Arbitrated National Agreement?

ARTICLE IX — INTERDIVISIONAL SERVICE

Section 1- Notice

An individual Carrier seeking to establish interdivisional service shall give at least
twenty days’ written notice to the organization of its desire to establish service, specify
the service it proposes to establish and the conditions, if any, which it proposes shall
govern the establishment of such service.

Section 2 — Conditions

Reasonable and practical conditions shall govern the establishment of the runs
described, including but not limited to the following:

(a) Runs shall be adequate for efficient operations and reasonable in
regard to the miles run, hours on duty and in regard to other conditions
of work.

(b) All miles run in excess of the miles encompassed in the basic day shall
be paid for at a rate calculated by dividing the basis daily rate of pay in
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effect on May 31, 1986 by the number of miles encompassed in the
basic day as of that date. Weight-on-drivers additives will apply to
mileage rates calculated in accordance with this provision.

(c) When a crew is required to report for duty or is relieved from duty at a
point other than the on and off duty points fixed for the service
established hereunder, the Carrier shall authorize and provide suitable
transportation for the crew.

Note: Suitable transportation includes Carrier owned or

provided passenger carrying motor vehicles or taxi, but
excludes other forms of public transportation.

(d) On runs established hereunder crews will be allowed a $4.15 meal
allowance after 4 hours at the away from home terminal and another
$4.15 allowance after being held an additional 8 hours.

(e} In order to expedite the movement of interdivisional runs, crews on
runs of miles equal to or less than the number encompassed in the
basic day will not stop to eat except in cases of emergency or unusual
delays. For crews on longer runs, the carrier shall determine the
conditions under which such crews may stop to eat. When crews on
such runs are not permitted to stop to eat, crew members shall be paid
an allowance of $1.50 for the trip.

(f) The foregoing provisions (1) through (e) do not preclude the parties
from negotiating on other terms and conditions of work. . . .

Section 3 — Procedure

Upon serving a notice under Section 1, the parties will discuss the details
of operations and working conditions of the proposed runs during a period of 20 days
following the date of the notice. If they are unable to agree, at the end of the 20-day
period, with respect to runs which do not operate through a home terminal or home
terminals of previously existing runs which are to be extended, such run or rums will be
operated on a trial basis until completion of the procedures referred to in Section 4. This
trial basis operation will not be applicable to runs which operate through home terminals.

Section 4 — Arbitration

(a) In the event the Carrier and the organization cannot agree on the
matters provided for in Section 1 and the other terms and conditions
referred to in Section 2 above, the parties agree that such dispute shall
be submitted to arbitration under the Railway Labor Act, as amended,
within 30 days after arbitration is requested by either party. The
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arbitration board shall be governed by the general and specific
guidelines se forth in Section 2 above. . . .

Section 5 — Existing Interdivisional Service

Interdivisional service in effect on the date of this Agreement is not
affected by this Article.

" BACKGROUND:

This Board, upon the whole record and all the evidence, finds as follows:
That the parties were given due notice of the hearing;

That the Carrier and Employees involved in this dispute are respectively Carrier
and Employees within the meaning of the Railway Labor Act as approved June 21, 1934;

That this Board has jurisdiction over the dispute involved herein.

The Burlington Northemn Santa Fe Railway Company (hereinafier referred to as
BNSF or the Carrier) transports substantial international freight that arrives in containers
at the ports of Los Angeles and Long Beach, California. BNSF ships this freight east to
Chicago via its so-called “‘racetrack’ which operates through San Bernardino and
Barstow, California and Winslow, Anzona.

After the containers are unloaded at Chicago,\the Carrier transports them to ports
in Seattle, Washington and Portland, Oregon over its Northern lines. Afier the containers
are loaded onto ships, the trains that transported them, so-called “buggies” or “bare
tables,” return to Southern California to pick up loaded containers for the trip to Chicago
over the “racetrack.” The Carrier refers to this as “I-5” traffic since the tracks over
which these trains operate parallel highway Interstate 5 on the west coast. Both the
Carrier’s “bare table” traffic operating southward and its “I-5” freight traffic operating

northward is growing appreciably.
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As a result of the merger of the Union Pacific Railroad (hereinafter referred to as
the Union Pacific or the UP) and the Southem Pacific Transportation Company
(hereinafier referred to as the Southern Pacific or the SP) the Carrier gained trackage
rights between Keddie and Stockton, California.

BNSF has intermodal facilities at the Richmond/Oakland, California ports. On
July 20, 1972, the so-called “Riverbank Run-Through” Agreement was negotiated with
the Brotherhood of Locomotive Engineers (hereinafter referred to as the BLE or the
Organization) for engine service employees and the United Transportation Union
(hereinafter referred to as the UTU) for ground service employees. This Agreement
allows double-ended pool crews to operate in interdivisional service between Richmond
{Oakland) and Calwa (Fresno) California. These pool crews operate through the terminal
at Stockton and the terminal at Riverbank, Califomia.

As the Carrier’s “I-5" traffic began to increase, it was absorbed into the Riverbank
run-through pools. According to the Carrier, for several reasons, it soon became obvious
that using this interdivisional (ID) pool to handle traffic to and from Stockton, California,
was inefficient.

Currently, crews in the Riverbank run-through pools go on duty at Richmond and
are transported by highway 76 miles to Stockton where they take charge of the train and
operate it the 125 miles to Fresno. Because these ID pool crews are transported over
crowded Northern California highways from Richmond to Stockton, travel time is
difficult to estimate. Moreover, trains operating south to Stockton operate over Union
Pacific tracks that are controlled by the UP. Therefore, the UP determines when BNSF

trains will be released to operate to Stockton.
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There have been times when a BNSF train has blocked the UP mainline at
Stockton waiting for a crew to arrive from Richmond. This adversely affects Union
Pacific’s operations. At other times, a pool crew arrives at Stockton before the
southbound train arrives. This reduces the legal hours of service available to crews and it
is not unusual for crews to outlaw before they reach Fresno.

In order to increase the number of trains it may operate on the “I-5” corridor, the
Carrier intends to obtain trackage rights over the UP between Stockton and Bakersfield,
California, a distance of approximately 236 miles. The Carrier estimates that securing
such trackage rights will double its capacity.

On September 8, 2003, the Carrier served notice on the Organization pursuant to
Article IX, Section 1, of the May 19, 1986 Award of Arbitration Board No. 458 to
establish interdivisional service between Stockton and Bakersfield, Califomia through the
terminals of Riverbank and Fresno. Stockton would be the home terminal and
Bakersfield the away-from-home terminal for this ID service. The Carrier included a
proposal with its September 8, 2003, notice specifying the service it intended to establish
and the conditions it proposed to govern this interdivisional service.

On October 16, 2003, the Carrier held a joint meeting with the BLE and the UTU
to discuss its notice to establish ID service between Stockton and Bakersfield, Califomia.
As a result of discussions at that meeting, the Carrier modified the proposal it had
appended to its September 8, 2003, natice. According to the BNSF, its modified proposal
included several benefits that exceed the “reasonable and practical” conditions required
by Article IX, Section 2, of the 1986 Award of Arbitration Board No. 458. For instance,

Engineers in this ID service would receive a meal allowance greater than that provided by
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the BLE National Agreement; all miles in excess of a basic day were to be paid for at the
conductor-only overmile rate; Locomotive Engineers in this service would be allowed to
advance their vacations to coincide with layover days at the home terminal; they would

be allowed to mark up during the last 24-hour calendar day of vacation to avoid missing a

trip; and they would not be required 1o trade trains moving in the opposite direction.
The Carrier maintains that it made it manifestly clear to the Organization at the

October 16, 2003 meeting that the modified proposal was contingent on the proposal

being ratified and if the proposal was not ratified the enhanced benefits in the proposed

agreement would be withdrawn. The agreement failed ratification. Therefore, the

dispute was submitted to arbitration in accordance with Article IX, Section 4, of the 1986

Award of Arbitration Board No. 458. The matter came before this Board for a hearing on

March 10, 2004. Based on the evidence and arguments advanced by the Organization

and the Carrier at that hearing, this Board hereby renders the following decision.

FINDINGS and OPINION

On February 26, 2004, the Organization advised the Carrier that it does not
consider the proposed interdivisional pool freight service between Bakersfield and
Stockton “new” service. Rather, in the Organization’s view, the Carrier is attempting to
establish interdivisional service within the current Richmond - Calwa interdivisional run
that has been in existence since 1972. According to the Organization, Article IX of the
1986 BLE National Agreement prohibits carriers from establishing interdivisional service
within and overlapping an existing interdivisional run.

This Board respectfully disagrees with the Organization’s contention that the

proposed ID service does not constitute new interdivisional service. In our opinion, the
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interdivisional service proposed by the Carrier in its September 8, 2003, notice involves
new freight business to and from the Pacific Northwest on BNSF’s Northemn California

Division. There are 236 district miles between Stockton and Bakersfield whereas the ID
run between Richmond and Fresno is 194 miles. Moreover, the new ID run will operate

through Fresno to Bakersfield while the Riverbank ID pools stop at Fresno.

On the Riverbank interdivisional service, Richmond and Calwa (Fresno) are the
home terminals for the pool freight crews. On the interdivisional service proposed by the
Carrier, Stockton will be the home terminal for the pool freight crews and Bakersfield
will the away-from-home terminal. The new interdivisional service proposed by the
Carrier will be separate and distinct from the Riverbank ID run, in this Board’s opinion.

The Organization argues that a March 31, 1987 decision rendered by the Informal
Disputes Committee that was established pursuant to the 1986 BLE National Agreement
supports its position that the Carrier does not have the right under Article IX of the 1986
National Agreement to establish interdivisional service between Stockton and
Bakersfield, California, since this proposed interdivisional service is within and
overlapping an existing [Riverbank] interdivisional run. However, a careful reading of
that the decision actually supports the Carrier’s position in the instant dispute, in our
opinion.

In the dispute that was before the Informal Disputes Committee, the Southemn
Pacific Transportation Company had superimposed elongated interdivisional service on
preexisting interdivisional service. That, of course, is not what BNSF is proposing. For
example, the current 76 miles between Richmond and Stockton that is part of the

Riverbank run will not be included in the interdivisional service proposed by the Carrier.
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Additionally, the Riverbank run will continue to exist after the proposed interdivisional
service between Stockton and Bakersfield is established. Engineers will work in both
pools. The proposed Stockton-Bakersfield ID run will not affect the existing Richmond-
Fresno ID run.

The Informal disputes Committee went on to find that:

“The Carriers have the right to establish extended or
rearranged interdivisional service and it constitutes new
service within the meaning of Article IX unless it is a
substantial re-creation of the prior interdivisional service
designed solely to obtain the more favorable conditions in
the 1986 National Agreement ** (underscoring added).

In the instant dispute, the Carrier is not proposing a “substantial re-creation” of
the Richmond-Fresno interdivisional service, in the opinion of this Board. Nor is this
new interdivisional service “designed solely” to obtain the more favorable conditions in
the 1986 BLE National Agreement. Rather, the objective of the new service is to
increase freight traffic on BNSF’s Northemn California Division and to make this
operation more efficient by eliminating the deadheading of pool crews from Richmond to
Stockton and allowing them to run through Fresno to Bakersfield.

That the proposed interdivisional service will traverse some of the same territory
traversed by the Richmond-Fresno ID pools does not make it impermissible under Article
IX of the 1986 BLE National Agreement, in this Board’s opinion. As explained above,
the Carrier is not simply superimposing elongated interdivisional service on preexisting
interdivisional service to obtain the more favorable conditions in the 1986 BLE National
Agreement. Rather, it is proposing to establish new interdivisional service in Northem

California to increase its freight service between the Pacific Northwest and Southern

California and to make this service more efficient. The Carrier has the right to establish
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this interdivisional service pursuant to Article IX of the 1986 BLE National Agreement,
in our judgment, notwithstanding the Organization’s objections.

Article IX, Section 2, of the 1986 BLE National Agreement mandates that
“reasonable and practical” conditions must govern interdivisional service that is
proposed by a carrier. Article [X, Section 2, sets forth examples of reasonable and
practical conditions, such as the runs must be reasonable regarding miles run and hours
on duty. Section 2 also explains how employees are to be compensated when miles run
exceed the miles encompassed in the basic day. Further, it requires carriers to provide
employees suitable transportation when a crew is required to report for duty or is relieved
from duty at a point other than the on and off duty point established for the interdivisional
service. It also provides crews a meal allowance and, under some circumstances, an
allowance when they are not allowed to stop and eat.

Article IX, Section 2, expressly states that the parties may negotiate other terms
and conditions of employment in addition to those set forth in Section 2 (a) - (e). If they
are unable to reach an agreement and arbitration is invoked, the arbitration board is
governed by the general and specific guidelines set forth in Section 2.

The conditions proposed by the Carrier for the Stockton-Bakersfield

interdivisional service exceed the reasonable and practical conditions required by Article

IX, Section 2, of the 1986 BLE National Agreement, in this Board’s opinion. The
proposed run is 236 miles, which is not unreasonable or impractical. Pool crews should
be able to complete this run in eight hours, according to the Carrier. Crews will be

provided suitable transportation when they are required to report for duty or are relieved
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from duty at points other than Stockton or Bakersfield. They will also be allowed meal
allowances in accordance with BLE National Agreements.
The conditions that the Carrier proposed for the Stockton-Bakersfield

interdivisional service exceed those required by Article IX, Section 2, of the 1986 BLE

National Agreement in several respects. For instance, the agreement contains a “foot of

the board” arrangement that the Organization proposed. Additionally, employees in this
service will be allowed to advance their vacations to coincide with layover days at the
home terminal. They will also be allowed to mark up during the last 24-hour calendar
day of their vacation so as to avoid missing a round trip. Further, if these employees are
required to perform local freight work they will receive the pre-1985 switching
allowance.

Since pool Engineers on the interdivisional service proposed by the Carrier also
will work the Richmond-Fresno ID run they should receive the benefits provided by the
Riverbank Run-through Agreement, according to the Organization. Among other
benefits, this would include overtime after 10 hours and payment at the conductor-only
overmile rate for all miles in excess of those encompassed in the basic day. The
Organization contends that these employees are also entitled to continuous held-away-
from home terminal pay after the expiration of 16 hours and a monetary allowance if they
are required to change trains between their initial and final terminals.

With one exception, this Board does not find the Organization’s proposals
warranted. It is noteworthy that some of these proposals, such as the overmile rate and a
meal allowance in excess of that provided in the BLE National Agreement, were in the

tentative agreement that failed ratification.

10
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A compelling argument can be made that employees should not receive benefits
in arbitration that they expressly rejected during negotiations. This Board agrees with
that logic. This is particularly so in the present case where the Carrier specifically
informed the BLE that the modified proposal that was agreed to on October 16, 2003,
these enhancements would be withdrawn if the proposal were not ratified. Nevertheless,
under the unique circumstances extant in this case, we find that Locomotive Engineers in
the proposed interdivisional service between Stockton and Bakersfield are entitled to the
conductor-only overmile rate even though overmiles are entirely unrelated to this new
interdivisional service.

In 1990, the former Santa Fe Railway Company asked its Locomotive Engineers
for financial relief in order to avoid bankruptcy. The Engineers agreed to freeze their
wages for five years to help the Santa Fe avoid a potential bankruptcy. Because of this
concession, their basic daily rate of pay is below the national average for Locomotive
Engineers. As a guid pro quo for this concession, the Santa Fe agreed to allow Engineers
in Riverbank ID service the conductor-only overmile rate for all miles in excess of those
encompassed in the basic day. Engineers earned that benefit and it should be continued
for employees in the Stockton — Bakersfield ID service, in this Board’s opinion. Other
than this, the agreement proposed by the Carrier for this interdivisional service shall be

adopted. That agreement is appended hereto and made part of this Award.

11
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reasoned that if the parties wanted to preclude any further rearrangement of existing
interdivisional runs under a 1985-86 Article IX notice, they certainly had the opportunity to
clarify that intent. What they did say was:

“Interdivisional service in effect on the date of this Agreement is not affected by
this Article.”

It is clear there is no barrier to serving an Article IX notice to rearrange and/or extend an
existing interdivisional run, and the notice would be deemed invalid only if it were shown to be a
substantial re-creation of existing service designed to take advantage of the more favorable Article
IX, Section 2 conditions.

The record supports BNSF’s position in this dispute. There is no substantial re-creation
of any existing interdivisional service in question here. BNSF found it necessary to extend and/or
rearrange existing interdivisional service in the face of significant operational necessities brought
about due to a significant increase in volume. We must conclude that notice was proper and that

the proposed conditions meet those required under the National Agreements.

Award:
The questions at issue are answered in the affirmative.

F mCIS X. QUINN

Chair and Neutral Member
GENE L. SHIRE STEP%N D. SPEAgéE :
Carrier Member Organization Member
Fort Worth, Texas
April 12, 2004
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PUBLIC LAW BOARD NO. 33CD

PARTIES BURLINGTON NORTHERN RAILROAD )
) AWARD NO. 1
TO ’ AND )
) CASE %O, 1
DISPUTE UNITED TRANSPORTATION UNION )

STATEMENT OF CLAIM:

Claim of Lake Superior Seniority District Conductor
D. D. Peterson, Brakemen J. D. Finn and R. D. Maki
for 313 thiles at the through freight rate applicable
to 126-145 cars handled, in lieu of 219 miles allowed
for March 16, 1984, when they periormed unassigned
freight service in and out of the terminal at Kelly

Lake, Minnesota.

All analogous subsequent claims are covered by this
submission as set forth in paragraph (C) of Item "F"
of Mediation Agreement signed January 13, 1955
(N.M.B. Case A-4495) and by this reference are hereby

made a part-of this claim,

BACKGROUND :

a. History of Dispute

The issue in this case is whether the Carrier properly has

established interdivisional service as provided in Article XI1 of tche

1972 National Agreement with the Organization. As the Carrier notes, if

so cthe claim musc fail, but if not the claim is wvalid.

The dispute underlying the claim in this case centers around
freight service maintained by the Carrier between Kelly Lake, Minnesoca
in the heart of Minnesota's iron ore countrv and the Carrier's ore docks
at Allouvez, Wisconsin on Lake Superior from which the ore is shipped.

This freight service has operated since the turn of the century. Kellwr
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Lake, which is one hundred miles northwest of Superior, Wisconsin is

and always has been the away from home terminal for all unassigned chain
gang pool freight and chain gang ore pool service crews. Allouez 1is the
home terminal for such crews.

In 1923 technology enabled the crews operating between Kelly
Lake and Allouez to complete their work within the hours of service law.
The parfies agreed that crews could operate through Kelly Lake without
taking rest so long as Kelly Lake remained a terminal where the automatic
release rule applied. The 1970s saw the emergence of the taconite industry
in the iron ore range. Plants opened at points beyond Kelly Lake. When
Fhose plants were serviced by Carrier crews, under the automatic release
rule the crews ended a day when they entered Kelly Lake and began a new
one when they left that point.

On January 17, 1984 the Carrier served notice on the Organization
pursuant to Article XITI of the 1972 National Agreement that it wished to
establish interdivisional service between Allouez and Kelly Lake. The
effect of this action would eliminate the automatic release rule and thus
payment for a second day to crews leaving Kelly Lake to service plants
beyond that point. The Organization challenged the Carrier's right to
take such action. The Carrier was unable to obtain an agreement with the
Organization. The Carrier unilaterally instituted interdivisional service
on March 16, 1984.

The Organization filed the claim in the instant case the
purpose of which is to test the Carrier's right to establish inter-

divisional service. The claim was denied. The denial was appealed to
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the highest officer of the Carrier designated to hear such disputes.
However, the dispute remains unresolved, and the parties have placed it

before this Board for determination.

b. Parties' Positionms

The Organization bases the claim upon conductors' Rule 15(b)
and trainmen's Rule 74(c), otherwise known as the automatic release rules,
providing that conductors and trainmen arriving at their away from home

terminal end their service and are automatically released from their

previous run or trip. They are entitled to a new day when they depart

from that terminal. 1In the case of Kelly Lake conductors and trainmen

are released automatically when they reach the terminal and are entitled

to a new day when they depart from there to service the taconite plants.
The Organization points out that for 85 years Kelly Lake has been a distant
or away from home‘terminal for the ore crews and freight crews passing

through it. The Organization emphasizes that in 1925 it agreed the crews

would not stop to rest at Kelly Lake in return for which Kelly Lake
would always be the away from home terminal for the crews and the point
at which the automatic release rules would apply.

The Organization argues that the Carrier had no authority under

Article XII of the 1972 UTU National Agreement to take the action at

issue in this case. Emphasizing that Article XII allows a Carrier to

"establish" interdivisional service, the Organization points out that

ore crews and freight crews operated through Kelly Lake in intraseniority
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service, the same as Interdivisional service for purposes of Article

XII, for many years prior to the 1972 National Agreement. The Organization
urges that the procedures for institution of "interdivisional" service
set forth in Section 1 of Article XII have no application to existing
service. The Organization cites the agreed upon questions and answers
relating to Article XII which it contends, taken as a whole, evidence the
intent of the parties that Article XII apply to interdivisional service
to be instituted in the future. In further support of its position, the
Organization points to Section 4 of Article XII which provides that
"[I)nterdivisional, interseniority district, intradivisional or intra-
seniority district service in effect on the date of this Agreement is
not affected by this rule." The Organization maintains that inasmuch

as intraseniority district service at Kelly Lake existed at the time the
1972 agreement became effective, that service was unaffected by that
agreement by virtue of Section 4 of Article XII.

The Organization points out that none of the assignments going
through Kelly Lake were altered by virtue of the Carrier's attempted
institution of interdivisional service under Article XII of the 1972
National Agreement. The Organization maintains that the Carrier's
sole motive in instituting interdivisional service pursuant to Article XII
was to eliminate Kelly Lake as a terminal where the automatic release rules
apply. The Organization alleges that action violated existing agreements
and contends that for this Board to approve of such action by the Carrier
would constitute a change or amendment in existing agreements which is

beyond the jurisdiction of this Board.
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The Carrier maintains that under Article XII of the 1972
National Agreehent, as well as the System I-D Agreement of June 28, 1972
specifying the conditions governing conductors and trainmen assigned to
interdivisional service established under the 1972 National Agreement,
the Carrier had the right to establish the service at issue in this case.
The Carrier argues that the agreements contain no prohibition against
establishing interdivisional service at Kelly Lake simply because it has
not been a crew change point for unassigned freight service and because
ore pool crews have operated into, out of and through that terminal in
intraseniority district service.

The Carrier argues that one of the fundamental purposes of the
1972 National Agreement was to remove impediments, such as automatic
release rules, to the establishment of new runs and new service. The
Carrier emphasizes that the service established in this case was an
extended run which by its nature necessarily runs through noncrew change
points and retraces the route of preexisting service. The Carrier vigorously
asserts that nothing in the 1972 National Agreement or the System I-D
Agreement restricts the establishment of interdivisional service under
these circumstances nor preserves the existence of terminals. The Carrier
argues. that for this Board to so rule would add to existing agreements
which is beyond the jurisdiction of this Board.

The Carrier contends that in essence the Organization argues

.

that its approval is necessary for the establishment of interdivisional

service pursuant to Article XII of the 1972 National Agreement. The
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Carrier characterizes such a result as absurd and points to the existence
of five interdivisional runs which were established without the Organiza-
tion's consent. The Carrier maintains that this Board should not hand the
Organization effective veto power over the establishment of service pursuant
to Article XIT.

Finally, the Carrier urges that the same constructive payment
sought in this case could have been obtained, if the Organization was
entitled to it, from a Section 7 arbitration board as provided in the
National Agreement article. Citing awards under a corresponding section
of the BLE National Agreement which denied such claims, the Carrier
maintains that there is no basis for such a claim as the Organization makes
here. The Carrier contends that the Organization improperly seeks here
what it knows it cannot obtain through a Section 7 arbitration and urges

that this Board not allow the tactical maneuver to succeed.

FINDINGS:

The Board upon the whole record and all the evidence finds
that the employees and the Carrier are employees and Carrier within the
" meaning of the Railway Labor Act, as amended, 45 U.S.C. §§151, et seq.
The Board also finds that it has jurisdiction to d;cide the dispute in
this c;se. The Bo;rd further finds that the parties to the dispute were
given due notice of the hea;ing in this case.

The parties recognize and are in agreement that this case turns

upon Section 4 of Article XII of the 1972 National Agreement which provides
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that "[I]nterdivisional, interseniority district, intradivisional or

intraseniority district service in effect on the date of this Agreement

is not affected by this rule.”
The Carrier is quite correct that one of the major purposes of

the 1972 National Agreement was to afford Carriers relief from certain

restrictive and finaneially costly work rules. The Carrier's point is

consonant with the fundamental principle of agreement interpretation

L T R .
. that individual parts of an agreement should be interpreted in a manner

consistent with its overall purpose or purposes.

However, it is an even more fundamental proposition of agreement

interpretation that language in an agreement which is clear and unambiguous

on its face is not subject to interpretation. We believe Section &4 of

Article XII is clear and unambiguous. It provides that Article XII shall

have no applicability to intraseniority district service existing on the
.'-effective d;te of the agreement. We find this language so clear and
unambiguous that there is simply no room for interpretation.

Even if there is room for interpretation of Section 4 of
Article XII, we find the Organization's interpretation of that provision
more persuasive than the interpretation the Carrier would place upon it,
Again, the language itself strongly supports the Organization. While
the Carrier has raised several plausible arguments in the abstract, the
Carrier has proffered no p}ausible explanation of the meaning of that
language. The gravamen of the Carrier's position 1s that,KSection 4

notwithstanding,the Carrier may establish interdivisional service under
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Article XII. That position fails to give any effect to the language of
Section 4. To do so would violate a basic tenant of agreement inter-
pretation that all provisions of an agreement must be given effect. The
Board believes it cannot follow this tenant and at the same time accept
the Carrier's position.

We find it significant that, as the Organization has repeatedly
emphasized, the Carrier made no operational changes in the service at
issue in this case when it established interdivisional service. The
Carrier acknowledges that the motivation and effect of instituting such
service under Article XII is to extinguish the automatic release rules
applicable at Kelly Lake. We believe, as the Organization urges, that
Article XII contemplates actual operational changes as part of the
institution of service thereunder.

The awards relied upon by the Carrier are not persuasive. They
involve arbitration of the terms and conditions applicable to the
establishment of interdivisional service. Each involved the establish-
ment of such service where none previously existed. Furthermore, each
award involved actual operational changes. Accordingly, those awards
are distinguishable

. In the final analysis we must conclude that the Carrier's
attempt to establish interdivisional service in the instant case wmust
fail. The Carrier is precluded from establishing interdivisional service
under Article XII of the 1972 National Agreement for ore pool crews and

pool freight crews operating through Kelly Lake.
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AVARD
Claim sustained,.

/_’(// /
William E. Fredenberger, Jr. ///szf.

Chairman and Neutral Member

M. M\ Winter Wo AL Bell  alioled dpasest

Employee Member Carrier Member

DATED: M% : l ‘-'\("Q
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DISSENT TO
AWARD NO. 1 OF PUBLIC LAW BOARD NO. 3800

Those who oppose interdivisional service, broadly defined, will take
great comfort, and find great support in this Award. It can easily be
read to bar the establishment of any such service.

A1l service, provided by any carrier on January 27, 1972, necessarily
had to fit at least one of the agreement-specified categories:
"interdivisional, interseniority district, intradivisional or
intraseniority district service.” Yet this Award holds that
Interdivisional Article "shall have no applicability to {such) service."
If the Article has “no applicability" to any existing service, what can
it apply to?

Thus, it would seem that, in an attempt to give effect to the language
of Section 4 in the 1972 Agreement Article, the Board has developed a

reading of that Section which will give no effect to all of the other

provisions of the Article.

Such a result was not inevitable. First, Section 4 does not say that
the Article shall have “no applicability" to "service in effect on the
date of this Agreement". Instead, the actual language is “service in
effect on the date of this Agreement is not affected by this rule”. It
is a long way from leaving existing service unaffected to saying that
the Article has "no applicability" to, can never affect, existing
service.

Second, under the actual, "is not affected" language of the Section,
there is a perfectly plausible explanation of its meaning: existing
service does not necessarily come under the ambit of the Article, does
not immediately have to be renegotiated under its terms and does not
automatically become subject to the various tradeoffs in the Article.

Third, under the actual, "is not affected" language of the Section, the
Article could be used to reach, to alter, to change existing runs, if a
Carrier chose to serve such a notice, to pursue negotiations and,
possibly arbitration, and then to put the service into effect. As other
Boards have recognized, there is nothing in the actual language barring
such action. Under this Award, seemingly, the right to do so will have
to be bcught again, even though it was bought at least twice already, in
both the National and the system master [-D Agreements.

The Award can also be read to require "actual operational changes" as a
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Page 2

sine qua non to the establishment of service under the Article.
Actually, given the fixed configuration of railroads, such changes are
rare. A train still runs, just as it always has, from A through B to C.
Usually, B is eliminated as a crew change point, and either a home, or

an away-from-home terminal is no more.

But that is not always the case. For instance, Arbitration Board No.
368, BLE v. DRGW {Schoonover) dealt with the creation of a road
switcher, taking over work formerly performed by pool freight crews.
But much more to the point, there is Award No. 1 of Arbitration Board
No. 446, BLE v. BN (LaRocco). That Award, treating the exact same run
as in question here, recognized that the correspaonding BLE Article did
apply, and that the proposed service was within the scope of the
Article. And it should be noted that the BLE Agreement contains the

exact same Section 4 language as was at issue here.

We hope that this dissent makes the error of this Board's treatment of
Section 4 quite apparent. If it does not, and if this Award is widely
followed, the Interdivisional Article will have been rendered almost
completely meaningless. That would hardly compare with the conceded
"basic tenant of agreement interpretation that all provisions of an

agreement must be given effect."
g
/ i AR s\
\\' A l-fb&
A (L\'\(",'\_ \

_ ~o3(
Wendel| Bell

Carrier Member
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SPECIAL BOARD OF ADJUSTMENT 6741
AWARD NO. 1

Parties to Dispute: =~ THE BURLINGTON NORTHERN AND SANTA FE RAILWAY CO.

and
BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Questions at Issue:

1. Does the Carrier’s notice dated May 30, 2003, to establish interdivisional service
between Kansas City and Wellington/Arkansas City via several routes satisfy the
requirements of Sections 1 and 2 of Article IX of the May 19, 1986, BLE
Arbitrated National Agreement?

2. If the answer to question no. 1 is “Yes:”

Does the agreement proposed by the Carrier to govern the establishment and
operation of interdivisional service with home terminal at Kansas City to operate
between Kansas City and Wellington/Arkansas City, satisfy the requirements of
Sections 1 and 2 of Article IX of the May 19, 1986, BLE Arbitrated National
Agreement?
If not, what conditions are deemed to be reasonable and practical?
Background:
In a letter dated February 24, 2003, the Carnier informed the Organization that under
Article IX of the May 19, 1986 Award of Arbitration Board No. 458, the BNSF waated to
establish interdivisional service between Kansas City and Wellington or Arkansas City, Kansas,
through the terminal of Newton, Kansas. The Organization notified the Carrier in a letter dated
March 10, 2003, that the Carrier’s notice was improper.
The Organization and the Carrier met in Kansas City to discuss the matter March 19-20,
2003. Following the meeting in Kansas City, the Carrier served a new proposal dated April 3,
2003. Another meeting was held to discuss this new proposal on April 29, 2003. The Carrier
served the final proposal dated July 8, 2003, with the anticipation of implementing this final

proposal on July 16, 2003. The Carrier implemented the service between Kansas City to

-1-
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Wellington or Arkansas City via Newton on July 16, 2003. On October 10, 2003, a final edited
version of the implemented proposal was sent to the Organization.

Members of the Organization began to submit time claims for violation of the
Interdivisional Agreement. In response, the Organization sent a letter to the Carrier dated
January 21, 2004, requesting that the Carrier agree to arbitration to settle this dispute. The
Carrier agreed and this dispute is properly before this Board SBA 6741.

The two questions at issue before this Board deal with the propriety of a notice to
establish interdivisional service between Kansas City and Wellington/Arkansas City through
Newton and the conditions attendant to that service. It is BLE’s position that since BNSF pays
penalties to run crews through Newton, Kansas, then BNSF has the right to operate
interdivisional service through that terminal so long as the penalty is paid. According to BLE, the
proposed service is essentially a re-creation of an existing interdivisional service run. BNSF
believes that the creation of the new service that eliminates the penalty proves that the service is a
new service.

At issue are all of the BNSF routes between Kansas City and Wellington or Arkansas City,
Kansas. There are two routes between Kansas City and Emporia (an intermediate station between
the terminals): the northem route via Topeka and the southem route. There are three potential
routes between Emporia and Arkansas City. Finally, there are two potential routes between
Emporia and Wellington. Prior to February 24, 2003, this territory was governed by the so-called
Emporia Run-through Agreement.

The Emporia Run-through Agreement provides:

Interdivisional pool freight engineers will operate between the terminals of Kansas
City, Kansas, and Arkansas City, Newton, and Wellington, Kansas. Kansas City
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will be the home terminal and Arkansas City, Newton, and Wellington will be the
away-from-home terminals.

The Emporia Run-through Agreement established interdivisional service between Kansas
City and three away-from-home terminals: Arkansas City, Wellington, and Newton. The
Emporia Run-through made Newton an away-from-home terminal for Emporia Run-through
engineers.

The next element of the Emporia Run-through Agreement that is pertinent is found under
the section “Calling Crews:”

Engineers in interdivisional service will be called first-in, first-out at each terminal

subject to their availability under the Hours of Service Law. At the home terminal,

Kansas City engineers will be called first-in, first-out from two pools — a

Wellington pool and an Arkansas City/Newton pool. At the away-from-home

terminals, engineers will be called first-in, first out, regardless of pool designation.

The Emporia Run-through Agreement created two pools with a home terminal of Kansas
City. One pool worked to Wellington; the other to either Arkansas City or Newton. Newton is a
terminal and there are no provisions in the Emporia Run-through Agreement allowing BNSF to
operate Kansas City crews through Newton to either Arkansas City or Wellington. The territory
between Newton and either Arkansas City or Wellington belongs to Newton engineers.
Contractually, if a train is to be moved in either direction between Newton and Arkansas City or
Wellington, that work belongs to Newton crews.

The portion of BNSF between Wellington and Kansas City is part of BNSF’s “racetrack.”
The racetrack is the high-speed corridor between the California shipping ports and Chicago.
BNSF, under then existing agreement provisions and traditional operating initiatives, is surpassing

this line’s capacity, and the traffic levels continue to increase. Therefore, BNSF feels obligated to

evaluate available options and prepare for increasing traffic in the existing track configuration.

A
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BNSF contends that it needs the flexibility to operate trains between Kansas City and
Wellington/Arkansas City, in either direction, over any of the available routes without penalty.

On February 24, 2003, BNSF served notice to establish interdivisional service between
Kansas City and Wellington through the terminal of Newton. The Kansas City - Arkansas
City/Newton pool was rearranged as was the Kansas City-Wellington pool. Engineers might have
to seek their away terminals over several different routes. The Carrier implemented the final
proposal on August 1, 2003. The BLE-T believes the notice is improper and that is does not
meet the requirements of the National Agreement. Hence, the two questions at issue.

The Organization’s Position:

The Organization contends that the Carrier’s Article IX Notice of Arbitrated Award No.
458 is improper and without merit. The Organization avers that interdivisional service between
Kansas City and Wellington/Arkansas City via Newton was an established interdivisional run and
that the Carrier had been operating interdivisional service since 1988. The Organization contends
that the Carrier is determined to get something through arbitration that they are not willing to do
with bargaining.

Over the years, there were three separate interdivisional pools operating out of Kansas
City. Two of the pools operated through Emporia to final destination of Wellington or Arkansas
City. The other pool worked to Newton and then traded crews with the engineers with the home
terminal of Newton. Trains that were run in the Kansas City to Newton pool were trains
designated to run over the northern route from Newton to La Junta and down through
Albuquerque and on to the transcon moving west to the coast. The Carrier was not prevented

from running either the Arkansas City or Wellington Pool through Newton to the final terminal
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without changing crews in Newton. Side letter number 5 of the imposed Emporia Run-through

Agreement gave the Carrier the right to do so. Side letter 5 went on to say in part:

“It is understood between the parties that while ID engineers may be required to

operate trains over the Kansas City Division - First Subdivision from time to time

because of detours, time sensitive traffic, etc,, it is not the parties’ intent that ID

engineers be required to regularly perform local work en route.”

By running a Kansas City to Wellington/Arkansas City crew through Newton to the
distant terminal entitled the engineers to another basic day start for running through a home
terminal. According to the Organization, when the Carrier uses a Wellington or Arkansas City
crew to run from Kansas City to the distant terminal via Newton the actual miles are 262. But
with the extra basic day start for running an established interdivisional crew through the terminal
of Newton, the Carrier pays a total of 317 miles.

The Organization offered to allow the Carrier to run from Kansas City to Wellington or
Arkansas City via any route they chose for the payment of 269 miles. The Organization avers that
if every engineer got paid the same amount regardless of which route they took, sometimes the
engineer would make a few extra dollars. If the Carrier chose to run you through Topeka with
the actual miles of 279, the Carrier would benefit with the same payment. The Organization avers
that this would stop the basic day penalty payments for running through Newton, and give the
Carrier the right to move a train over any route.

The remedy sought by the Organization includes the following:
maintain the “Over Mile” rate that was bought and paid for;
maintain the basic day payment for trading trains unnecessarily;
pay the 269 miles for each trip regardless of which route is taken;
pay the Newton Extra Board Engineers the $50 flat rate payment for being used to
provide HOSL relief for interdivisional trains; and

force the Carrier to maintain the separate pools of Kansas City/Wellington and
Kansas City/Arkansas City. Regardless of where the Carrier decides to send the

m oowpy
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train, require that depending on what pool the engineer is assigned to he be
required to tie up at the correct distant terminal.

The Carrier’s Position
The Carrier contends that the notice was served under the authority of Article IX of the

1986 Award of Arbitration Board No. 458, an Award commonly referred to as BLE’s 1986

National Agreement, Section 1 of Article IX states:

An individual carrier seeking to establish interdivisional service shall give at least
twenty days’ written notice to the organization of its desire to establish service,
specify the service it proposes to establish and the conditions, if any, which it
proposes shall govern the establishment of such service.

The procedures are covered by Section 3:

Upon the serving of a notice under Section 1, the parties will discuss the details of
operation and working conditions of the proposed runs during a period of 20 days
following the date of the notice. If they are unable to agree, at the end of the 20-
day period, with respect to runs which do not operate through a home terminal or
home terminals of previously existing runs which are to be extended, such run or
runs will be operated on a trial basis until completion of the procedures referred to
in Section 4 [arbitration]. This trial basis operation will not be applicable to runs
which operate through home terminals.

According to the Carrier, the question is whether, under the provisions of Article IX, the
Carrier has the right to serve notice to extend or rearrange established interdivisional service. The
place to go in order to resolve this question is the Informal Disputes Committee established to
interpret the 1986 Award of Arbitration Board No. 458. One of the questions submitted to this
panel was “Can established interdivisional service be extended or rearranged under this Article
[Article IX]?” The Carrier contends that this Committee places the questions at issue in
perspective:

The threshold question is whether Carriers may extend or rearrange interdivisional

service established prior to the effective date of Article [X of the 1986 Arbitrated

National Agreement. It should be noted that the Article IX, Section 2 conditions
- —_attached to interdivisional service are more favorable to the Carriers than the terms

B
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and conditions in Article VIII of the May 13, 1971 National Agreement. The

second but related issue is whether the conditions under which the interdivisional

service was previously established are carried forward with the extended or

rearranged interdivisional service made pursuant to notice under Section 1 of

Article IX.

The Carrier concludes that the question contemplated the effect Article IX has on existing
interdivisional service, i.e., interdivisional service in effect prior to the 1986 Award. In addition,
the question before the Informal Disputes Committee contemplated both the extension and
rearrangement of a pre-1986 interdivisional run. The Carrier contends that the question is
whether the Carrier can extend and/or rearrange elements of interdivisional service between
Kansas City and Wellington/Arkansas City? The Carrier avers that the Informal Disputes
Committee provided the following guidelines:

The Committee concludes that the parties must reach a balanced application of

Article IX. The carriers have the right to establish extended or rearranged

interdivisional service and it constitutes new service within the meaning of Article

IX unless it is a substantial recreation of the prior interdivisional service designed

solely to obtain the more favorable conditions in the 1986 National Agreement.

The Carrier concludes that existing interdivisional service can be extended or rearranged
pursuant to an Article IX notice under the 1986 Award, unless the change is “designed solely to
obtain the more favorable conditions in the 1986 National Agreement.” The Carrier contends that
the changes desired for this service contemplate a far more efficient and economical initiative
designed to address a limited physical configuration in the face of exploding traffic growth.

The Carrier refers to the decision of Public Law Board 5121 wherein the test is described
that must be applied when determining whether the proposed rearrangement is a substantial re-

creation of the prior interdivisional service designed solely to obtain the more favorable conditions

in the 1986 National Agreement.
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“ .. each proposed change (rearrangement/extension) in existing interdivisional
service must be subjectively measured against the recognized tests, to determine if:

(A)  The carrier’s proposed change represents a legitimate and necessary
rearrangement motivated by operating exigencies?

(B)  The carrier’s proposed change is merely an opportunistic maneuver, singularly
designed to take advantage of more favorable conditions in the new national

agreement?”

BNSF concludes that the proposed change is driven by operating exigencies and cannot be
construed to be an opportunistic maneuver designed to take advantage of any Section 2 condition.
Findings:

This Board is aware that there is a significant history of cases where carriers have desired
to extend or rearrange existing interdivisional (ID) service under Article IX notice (1986
Agreement). One historic example involves the Union Pacific’s desire to modify an interdivisional
run established under the 1971 Agreement that was later modified (extended - rearranged)
pursuant to a second notice under the 1971 Agreement. The significant language is that there has
been a recognition that existing ID runs may be modified - even if the second notice is served
under the same agreement provisions that established the run initially:

The Board finds from its review of the record that there are no contractual
prohibitions against the Carrier establishing an interdivisional run from Fremont to
North Platte and North Platte to Fremont. Accordingly, we find no contractual
defect in the Carrier’s notice dated October 2, 1984.

The Board finds from the weight of the probative evidence that the parties
covenanted by virtue of the May 13, 1971 National Agreement that carriers could
establish interdivisional runs at the discretion of management, subject to the
organization’s right to challenge whether these runs were unreasonably long or
were encompassed with burdensome conditions of work. But the entire tenor and
principle thrust of the 1971 National Agreement was that no existing rules,
regulations, and agreements should hereafter constitute or be a bar to a carrier
establishing interdivisional runs when, in its judgment, the operating exigencies
required such runs.

-8-
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The Board finds no provision in the appropriate terms of the December 16, 1971

Agreement and Implementing Notice of May 1, 1972, that indicates or suggests

that the Carrier could not, or was in any way prohibited from or limited in,

establishing another interdivisional run within the territorial confines of Council

Bluffs and North Platte, subject to the requisite Agreement provisions.

The parties should recognize that, even before the 1986 Agreement, there was recognition
that new interdivisional service could be established over and in lieu of existing interdivisional
service. While the above award deals with the Brotherhood of Locomotive Engineers, the same
dispute was advanced by other organizations. Union Pacific took the same position with UTU.
However, before the case progressed to arbitration, the 1985 National Agreement took effect. As
a result, Union Pacific withdrew the pending new ID notice under the 1972 National Agreement
and replaced it with a notice served under Article IX of the 1985 National Agreement. Even
though UTU had previously agreed to enter into arbitration under the 1972 notice, when Union
Pacific served the new 1985 notice, UTU reassessed its position and grieved. While finding in
favor of Union Pacific, the Board reasoned:

Predictably, the organization re-asserted its previous position that “any” notice that

proposed interdivisional service covering North Platte and Fremont was

contractually improper because of the pre-existence of interdivisional service over

the same general geographical area (North Platte - Council Bluffs). Ostensibly

because of the chilling effect caused by the “new” proposal, there was essentially

no progress in a (negotiated) resolution to the Fremont dispute.

The Board found three pivotal sub-issues involved in the dispute. Only two of these sub-
issues are applicable to the case at hand. The first sub-issue addressed by the Board is:

1. Does the carrier’s existing interdivisional service operating between North Platte

and Council Bluffs, which includes Fremont as an intermediate point, constitute a
(per se) contractual bar (Article IX, Section 5) from any proposed re-arrangement
of such existing (interdivisional) service over a portion of the same geographical

area?

PLB 5121 found:
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A review of past practice, the applicable contractual provisions and the cited authorities is
persuasive - the preexistence of interdivisional service over a particular geographical area
does not, per se, constitute an absolute contractual (procedural) bar to a carrier’s proposal
to rearrange such (interdivisional) service within such territorial confines.

The second applicable sub-issue addressed the re-issuance of a new notice:

3 Assuming the carrier’s initially (October 2, 1984) proposed modification to
the existing interdivisional service (North Platte - Council Bluffs)
technically qualified as a permissible re-arrangement (i.e., not barred under
the preceding National Agreements), what disqualifying effect did the
summary withdrawal of such notice, and the concurrent re-issuance of a
new notice on November 12, 1986 have, if any, under the provisions
(expressed/implied) of Article IX of the 1985 National Agreement?

The Board found:

Clearly, had this (1986) proposal represented this carrier’s first effort to reform the
Fremont interdivisional operation, we might view such a proposal differently [i.¢.,
initiated immediately after the (1985) negotiated changes in the National
Agreement]. The “timing” of such proposal would have raised a rebuttable
presumption that it was subterfuge - i.e., designed solely for the purpose of
replacing more onerous conditions (expenses) negotiated into the existing (North
Platte/Council Bluffs) interdivisional agreement, with the new (Article IX) terms
and conditions. However, such a scenario is materially different from the sequence
of events which precipitated this dispute.

This board is persuaded that the carrier’s opportunistic maneuver [original (1984)
notice withdrawal and concurrent (1986) republication], albeit admittedly done for
the sole purpose of accessing the new (1985) terms and conditions, was a
reasonable and predictable part of the carrier’s continuing effort to rearrange the
involved interdivisional service so as to make Fremont a more economically viable
(crew) terminal point. Under such circumstances, we are not persuaded that the
carrier’s actions run afoul of the conditions recognized by the LaRocco (Disputes)
Committee in their interpretation of the identical verbiage in the (arbitrated) BLE
Agreement.

In the final analysis PLB 5121 found that the proposed changes were not a re-creation of
an existing interdivisional run and determined that the Article IX notice was proper

Based upon the circumstances of record and the credible evidence and arguments,

this Board is persuaded that the carrier’s proposed changes in interdivisional

service, between North Platte and Fremont, is not a “re-creation” of existing
(North Platte - Council Bluffs) interdivisional service, designed solely to access the
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new (Nationa! Agreement) terms and conditions while avoiding the expense and

logistical problems involving transportation of crews to/from Council Bluffs; such

proposal qualifies as a permissive re-arrangement of existing interdivisional

service. Therefore, we find the carrier’s 1986 republished proposal to be

procedurally proper.

The above award affirms that rearrangement of an existing interdivisional service run is
appropriate under the 1985-86 Article IX conditions so long as it is not a substantial re-creation
of existing service designed to access more favorable terms. Even under the interdivisional
arrangements in place prior to 1985-86, there was recognition that the carriers had the right,
under the National Agreements, to rearrange existing interdivisional service pursuant to a “new”
notice. It has historically been held that the impediment to rearranging an existing interdivisional
run would be to substantially recreate it in order to access benefits that are one-sided, i.e., “carrier
friendly only” conditions. Bearing in mind that the idea of rearranging existing interdivisional runs
is not a concept that arose after 1985-86, the following language of the Informal Disputes
Committee is significant:

In addition to the Southern Pacific example, the carriers provided instances where

new interdivisional service overlapped or extended existing interdivisional service

pursuant to the 1971 Agreement even though Article VIIL, Section 4 of the 1971

National Agreement is substantively identical to Article IX, Section 5 of the

Arbitrated National Agreement. The former provision did not impose a restraint

on creating new interdivisional service over territory covered by an existing

interdivisional agreement. See Public Law Board No. 3765, Award No. 1

(Seidenberg). During the recent round of national bargaining, the parties were

well aware of the well entrenched past practice. If they wished to deviate from the

past practice, the parties would have written unequivocal language in Article IX,

Section 5 to the effect that an extension or rearrangement of present interdivisional

service could never be construed as new interdivisional service within the meaning

of Article IX.

The parties negotiating the 1985-86 National Agreement knew there was a history of

preexisting interdivisional runs being rearranged pursuant to subsequent notice under previous

national accords. The Informal Disputes Committee, charged with interpreting the 1986 Award,
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AWARD
The Agreement proposed by the Carrier to govern the establishment and operation

of interdivisional freight service with home terminal at Stockton, California, to operate
between Stockton and Bakersfield, California, satisfies the requirements of Section | and
Section 2 of Article IX of the May 19, 1986 BLE Arbitrated National Agreement
However, the following provision shall be added to that Agreement for the reasons set
forth above:

“All miles in excess of the miles encompassed in the basic

day shall be paid for at the conductor-only overmile rate.

Car scale and weight-on-drivers additives will apply to

mileage rates calculated in accordance with this

provision.”

The Agreement is appended hereto and incorporated into this Award.

O e

Robert M. O’Brien, Chairman and Neutral Member

e

Gene L. Shire, Carrier Member

Stephen’%peagle, Emﬁoyemember

Dated: /.aé 3 2004
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PUBLIC LAW BOARD NO. 6449
AWARD NO. 19

NMB CASE NO. 19

UNION CASE NO. 19

COMPANY CASE NO, 19

PARTIES TO THE DISPUTE:
UNION PACIFIC TRANSPORTATION CO.
-and-
BROTHERHOOD OF LOCOMOTIVE ENGINEERS and TRAINMEN
OQUESTIONS PRESENTED
BLE (Former CNW)

Is the Carrier's Notice dated August 24,2000, purporting to establish dual destination
Interdivisional Service between South Pekin, Illinois and Proviso/Clinton proper, in
light of previously existing agreements for this service?

If the, answer is in the affirmative, the next question is: “Are the terms and

conditions of the proposed agreement reasonable and practical under the terms of
Article IX Interdivisional Service of the 1986 Arbitration Award No. 458"?

Union Pacific Railroad Company

Did Article IX, Section 5 “Existing Interdivisional Service” of the Award of

Arbitration Board No. 458 allow the Carrier to serve notice and implement

interdivisional conditions over properties subject to prior interdivisional service

agreements?

BACKGROUND

In this case, the employees and the Organization contest Carrier’s October 1, 2000
implementation of proposed Memorandum of Agreement No. 1610010048, dated August 24, 2000,
(including modifications set forth in three (3) Side Letters negotiated with BLE on or about

September 18, 2000).!

'[In proposing MOA No. 1610010048, Carrier relied upon Article IX, § 5 of the Award of
Arbitration Board No. 458. Even though related Side Letters negotiated by skilled bargainers for
the Parties contained provisions more beneficial to the employees than those set forth in Article
IX, § 2 of the Award of Arbitration Board, No. 458 Divisions 404 in Chicago and 848 in South
Pekin voted not to ratify that proposed Interdivisional Service Agreement,].

1
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AWARD NO. 19

NMB CASE NO. 19
UNION CASE NO. 19
COMPANY CASE NO. 19

The dispute originated when Carrier invoked Article IX, Section 5-“Existing Interdivisional

Service” of the Award of Arbitration Board No. 458, which allows the Carrier to serve notice and

implement interdivisional conditions over properties subject to prior interdivisional service
agreements. In that connection, in 1972 the BLE and the former C&NW had consummated two (2)
agreements providing for Interdivisional service (between the Notthern and Southern Zones of the
former Galena seniority Division): the first for employees operating in such service between South
Pekin (Peoria, Illinois; Southern Zone) and Proviso (Chicago, Illinois; Northern Zone) and the
second for Interdivisional service between Clinton, lowa and South Pekin, Illinois. Operation under
these agreements continued in one form or another until 1995, when the Union Pacific Railroad
Company filed an application with the STB to merge with the C&NW.

Pursuant to approval from that agency, in June 1996 the Parties entered into the
BLE/C&NW-UPRR Merger Implementing Agreement. In or around September 1996, under Article
H-“New Operations”, Section 6(e) of that Merger Implementing Agreement, the Carrier initiated
irregular through freight pool service between the home terminal of Chicago (generally Proviso;
CTC) with Clinton, Iowa and South Pekin, Illinois the dual destination away-from-home terminals.
Carrier maintains that with implementation of that pool, the 1972 ID agreements referred to above
were superseded in favor of the New Operations conditions set forth in the 1996 Merger
Implementing Agreement.

In early August 2000, the Carrier's operating department elected to relieve congestion in the
Chicago terminal by routing two manifest trains--the MPRAS and MASPR--west out of Proviso

(Chicago) to Nelson, and then south through South Pekin to the destination terminal at the Alton
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COMPANY CASE NO. 19

Southern Railroad in East St. Louis, Illinois. Those trains formerly traversed the congested Chicago
terminal (CTC) east and south through Yard Center, down the former C&EI to the Alton and
Southermn. Since the projected return trip would avoid Chicago as well, this new routing
contemplated a redeployment of forces by Carrier from the east side of Chicago to the west. On that
basis, on August 24, 2000 the Carrier served notice to both the BLE and the UTU, under Article IX
of the Award of Arbitration Board No. 468, to establish interdivisional pool freight service home
terminaled at South Pekin, with dual destination away-from-home terminals at Proviso (Chicago)
and Clinton, Iowa. According to the Carrier, it Carrier intended to redeploy Chicago manpower back
to South Pekin to protect the two manifest trains referred to above, and to protect the Irregular
through freight traffic running between South Pekin and Proviso in the Now Operations dual
destination pool described, supra.

Following initial discussion between the Parties concerning the Carrier’s August 24, 2000
proposed MOA No. 161 0010048, the BLE general Chairman responded by letter of August 28,2000,

as follows:

This office is in receipt of Union Pacific Director J. Albano's August 24, 2000 Notice
regarding the Carrier's desire to establish a dual destination Interdivisional Freight Pool with
South Pekin, Illinois as the home terminal to operate either to Chicago, Illinois or Clinton,
Iowa via Nelson, Hlinois.

Mr. Albano requested conditions as set forth in Article IX, Interdivisional. Service, Section
2, as amended, of the 1986 Arbitration Award 458. This office considers the August 24,
2000 Notice inappropriate, as the IDR Service requested therein negates the conditions and
two preexisting IDR Agreements dated July 16, 1972, Proviso to South Pekin and April 17,
1972 Clinton - South Pekin respectively.

As I am sure both of you are aware, Article II, Section B, 3, 4, and 5 of the June 6, 1996
Merger Implementing Agreement placed the CNW Lines (New Operations) under the
conditions found in the Arbitration Award 458, and Public Law 102-29, PEB 219 of 1991.
Article IX, Section 5 of the 1986 Arbitration Award 458 did not alter Interdivisional Service
Agreements which were in effect on the date of the Arbitration Award.
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The July 16, 1972 Proviso - South Pekin IDR Agreement and the April 17, 1972 IDR
Agreement were in effect prior to the 1986 Arbitration Award 458. Thus, there were and are
existing IDR Agreements in effect for the IDR Service as requested in Mr. Albano's August
24, 2000 Notice to this Organization.

Article IT, New Operations, Section A, Paragraph 5, Subsection D and E of the June 6, 1996
Merger Implementing A greement established 2 Interdivisional Freight Pools. The first IDR
Freight Pool established South Pekin as the home terminal and Clinton, Towa is the away
from home terminal. The second IDR Freight Pool which has dual destination, established
Chicago, Illinois (CTC) as the home terminal and South Pekin and Clinton as the away from
home terminals.

The Merger Implementing Agreement does not provide for IDR Service, with South Pekin
as the home terminal and Chicago and Clinton as the away from home terminals. The April
17 and July 16, 1972 IDR Agreements are applicable to the IDR Service requested in the
August 24, 2000 Notice.

Carrier's request to combine the South Pekin to Clinton IDR Pool Freight Service
established under the Merger Implementing Agreement with a new IDR Pool Freight
Service, South Pekin to Proviso, does not cancel the provisions of the previously existing
agreements,

In addition, the provisions of Section 3 of Article IX of Arbitration Award 458 do not apply
to runs which operate through a definite terminal. Rule I I (a) of the BLE CNW Schedule
of Agreements identifies Nelson, Illinois as a definite terminal, hence the need for the 1972

IDR Agreements.

Therefore, we are not agreeable to operate the IDR Runs as identified in Mr. Albano's
August 24, 2000 letter on a trial basis, as the IDR Service requested is not under the
auspices of Arbitration Award 458, because of the preexisting IDR Agreements.

In light of the progress made during our negotiations on August 24, 2000 in the Carrier's

Omaha, Nebraska Office, we are agreeable to further negotiations on this subject manner

which are tentatively scheduled for September 7, 2000 in Chicago, Illinois.

Additional discussions between the Parties resulted in three (3) tentative Side Letters, all
dated September 19, 2000, reading, in pertinent part as follows:

AR RS

MOA #1610010048 Side Letter #1

Consistent with the NOTE at Article I, Section 1(a) of the above referenced IDR
Agreement, this will confirm our understanding that the six (6) month post-implementation

4
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period beginning November 1, 2000 and running through April of 2001 will be used to
determine whether or not an employee is "adversely affected."

This six (6) month period is being established to create a fair test period, that is unaffected
by the Increase in traffic due to the closure of the Mississippi River. To be considered
"adversely affected," an employee must demonstrate diminished earnings in no less than four
(4) of the six (6) months.

LI R

MOA#1610010048 Side L etter No. 2

This refers to the above captioned agreement and our discussion held in conference in your
office on September 13, 2000.

This will confirm our understanding that, so long as the IDR conditions set forth in
MOA#1610010048 are in effect, crews working in the Chicago (CTC) to Clinton/South Pekin
pool established pursuant to the "New Operations" set forth in the Mikrut Award
Implementing the UP/C&NW Merger Agreement, Article 11, Section 5(d), will not be used
in straight-away, through freight service between Chicago and South Pekin. This Is with the
further understanding that such crews will continue to operate between Chicago and Clinton
under Article 11, Section 6(d) as referred to above. In the event MOA#1610010048 is.
suspended, cancelled, or otherwise modified in pertinent part, operations between Chicago
and South Pekin will resume and be governed by Article 11, Section 6(d) as referred to
above.

* & %

MOA #1610010048 Side Letter No. 3

This is In reference to the above captioned agreement and our discussions held In conference
in your office on September 13, 2000, regarding relocation provisions contained in Article
v,

During our discussions, both parties agreed that it is our intent to avoid force assigning any
employees to South Pekin. In an effort to avoid having to force assign, we are agreeable to
treating any employees who may be required to work out of South Pekin during the initial
implementation of the interdivisional service described herein, in the same manner that we
have handled furloughed employees making temporary transfers.

In other words, reasonable travel expenses to the new work location will be allowed, the
Carrier will absorb the cost of lodging, and a per them allowance for meals of $35.00 per day
will be provided.

In this particular instance, the Carrier is agreeable to providing these benefits for a period of
90 days after the implementation of the ID Service to any engine service employee forced to
South Pekin (for employees who do not reside In or around South Pekin). At the conclusion
of that 90day period the manpower situation at South Pekin will be evaluated and if it is still
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necessary to supplement the work force at South Pekin with employees from Chicago, the
above-described benefits will be extended for a second 90-day period.

At the conclusion of the two 90-day periods (180-days), the provisions of Article IV -
Protection Benefit Provisions will be applicable to any employee who is forced to relocate
to South Pekin.

Again, this particular option is offered in an effort to avoid forced relocations to South Pekin,
and to determine during the 180-day period whether additional manpower will be necessary
at South Pekin, This will provide the Carrier with the opportunity to employ people, if
necessary, at South Pekin to avoid forced relocation to the extent possible and to provide a

reasonable period in which to assess manpower requirements.
I EE TR

After BLE Divisions 404 in Chicago and 848 in South Pekin refused to ratify the proposed
MOA #1610010048, even as modified by the above-quoted Side Letters, the Organization reverted
to the position set forth in its August 28, 2000 letter, supra, to which the Carrier responded by letter

dated September 25, 2000, as follows:

This refers to our recent discussions concerning establishment of dual destination
interdivisional service home terminaled at South Pekin, Illinois and operating via Nelson to
either Chicago, Illinois or Clinton, Iowa.

Pursuant to Article IX of the Award of Arbitration Board No. 458, on August 24,,2000, the
Carrier served notice to establish the ED service referred to above. By letter dated August 28,
2000 you advised your position that Carrier's August 24* notice was inappropriate under
Article IX, See. 5 of the Award of Arbitration Board No. 458, asserting that that provision
"did not alter interdivisional service Agreements in effect on the dates of the respective
National Agreements.” In regard to operating via Nelson, you further asserted that "the
provision's of [Art. IX,j See. 3 ... do not apply to runs which operate through a definite
terminal. We disagree with both assertions.

First, Article IX, Sec. 5 of the Award of Arbitration Board No. 458 merely allowed that ID
service (rather than ID service "agreements") in effect on the date those agreements became
effective would not be affected by this article. Article IX, Sec. 5 does not prevent the Carrier
from establishing the ID service referred to in the first paragraph since neither ID agreement
to which you referred in your August 2¢ letter had been currently implemented, nor is the
nature of the service presently contemplated substantially similar to that outlined in either

preexisting agreement.
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Second, Art. IX, Sec. 3 concerns itself with operation through a "home terminal" rather than
through a "definite terminal" as you've set forth. On August 24" , Nelson was not a home
terminal for any crew operating in thru-freight service.

Accordingly, neither Article IX, See. 5 nor Art. M Sec. 3 of the Award of Arbitration Board
No. 458 support your contention that the Carrier's August 24th notice was inappropriate.
Because Art. IX,, See. 3 provides for operating ID service on a trial basis after a period of 20
days following the date of the notice, please accept this as notice of the Carrier's intent to
establish such ED service on October 1, 2000 under the conditions set forth in the Carrier's
latest proposal tendered this date.

Failing resolution after on-property handling, the Parties referred the dispute to this Board for final
and binding determination in arbitration.

POSITIONS OF THE PARTIES

BLE

The Organization takes the position that Section 5 of Article IX of the 1986 Arbitration
Award No. 458 bars the Carrier from rearranging the existing service between Proviso and
South Pekin and South Pekin and Clinton. Section 5-“Existing Interdivisional Service” reads
as follows: Interdivisional service in effect on the date of this Agreement is not affected by
this Article.

From 1972 until the implementation of the Union Pacific/Chicago and North Western
Merger, which took place on September 16, 1996 Interdivisional Service i this territory was
in effect and was covered by two Interdivisional Agreements. The proposed service is
covered by existing Interdivisional Service Agreements between the Brotherhood of
Locomotive Engineers and the Chicago and Northwestern Railroad. These agreements were
in effect and the service was operating in 1986 at the time Arbitration Award No. 458 became
effective.

The locomotive engineers at South Pekin desire that the previously existing conditions from
1972 continue as the conditions remained in effect from 1972, post 1971 National Agreement
and remained in effect post-1986 Arbitration Award 458. As just an example, the meal
period provisions survived because of Section 5 of the 1986 Arbitration Award No. 458
which simply did not permit the Carrier to alter existing Interdivisional Agreements. The
proposed service contemplated by the Union Pacific and placed into operation by the
provisions of Article IX of Arbitration Award No. 458 does not extend the runs to a more
distant location. The proposed Interdivisional Service Agreement does not meet the test of
an extension of the previously existing runs. The Award of Special Board of Adjustment
(Procedural) between the BLE and BNSF with Chairman David P. Twomey should also
apply to this case.
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The fundamental underpinnings of the former agreements had changed by reference to the
New Operations provisions of the 1996 Merger Implementing Agreement. The underlying
conditions of the two 1972 agreements-regularly assigned through-freight Interdivisional
service-were negotiated away by reference to the New Operations provisions of the Merger
Implementing Agreement. Like others before it, that implementing agreement forever altered
the nature and complexion of the operations that existed on the C&NW railroad prior to the
merger. When the Carrier elected to serve ID notice, that notice was predicated upon
conditions extant when the notice was served, rather the conditions extant prior to the merger.
Because the New Operations became the law of the land, no ID service existed under those
operating conditions. Accordingly, the union's reliance upon Article IX, Section 6 is
misplaced since, by its own terms, that provision contemplates "existing" interdivisional
service. The New Operations contained no "existing" Interdivisional service.

In the alternative, should the Board find that the two prior ID Agreements survived, it must
still find the Carrier's notice proper under the resolution of Issue 3 or BNSF. Those awards
stand for the proposition that carriers may serve notice and implement proposals for now ID
service in territories subject to pre-existing ID conditions so long as the proposals contain
operational changes of a gravity sufficient to Indicate that the proposal was more than. a mere
ruse to obtain more favorable conditions under the 1986 National Agreement. The
fundamental shift in traffic arising as a consequence of the merger, coupled with
implementation of the New Operations (and concurrent abandonment of regularly-assigned
through freight service) as an “intervening event”, would more than rationalize the propriety
of the Carrier's notice even under “Issue No. 3" or “BNSF standards”.

The Carrier's proposal contained operational changes to comport with irregular through
freight service under the Now. Operations as opposed to the premerger regularly assigned
through freight ID service contemplated in the early agreements. These changes were
necessitated by operation of a bilateral agreement, and not through any unilateral action
initiated by the Carrier. The union should not now be heard to complain that the notice is
improper when it negotiated over, and accepted consideration in connection with, the
operational changes giving rise to the Carrier's August 24, 2000 ID service notice.
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The issues in controversy in this case are not matters of first impression and the Board does
not sail in unchartered waters. Following the issuance of Arbitration Award 458, the BLE/NCC 1986
National Agreement Informal Disputes Committee, (John B. LaRocco, Neutral Member), was
presented by the Parties to the 1986 National Agreement with Issue No. 3 regarding the interpretation
and application of Article XII: “[C]an established Interdivisional Service be extended or rearranged
under this Article?” In resolving Issue No. 3, Neutral Member LaRocco traced the development of
the restrictive Section 6 language to Article VIII, Section 4 of the 1971 National Agreement, finding
that Art. VIII, Section 4 did not impose a restraint on new interdivisional service over territory
covered by an existing Interdivisional agreement. Accordingly Mr. LaRocco found that Section 5 does
not restrict the carriers from rearranging or extending existing interdivisional service (/d. at 3) and
went on to hold (Id at 4-6):

... a Carrier may not use Article IX as a pretext for taking advantage of the more favorable
conditions set forth in Section 2 of Article IX Section 5 of Article IX bars a carrier from
proposing only a minor modification in an existing interdivisional run with the motive of
procuring the more favorable conditions.... The Carriers have the right to establish extended
or rearranged interdivi 1 ice and it constitutes new service within the meaning of
Article IX unless it is a substantial re-creatlon of the prior Interdivisional service designed
solely to obtain the more favorable conditions In the 1986 National Agreement.

Further enlightenment concerning the conditional rights of carriers described by the foregoing
decision in Issue No. 3 when Neutral Member David Twomey reviewed a BNSF proposal purporting
to modify a preexisting ID agreement by changing the work allocation, equity recovery format, and

calling procedures. In rejecting the unilateral changes proposed by the Carrier in that case, Arbitrator
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Twomey reviewed Arbitrator LaRocco’s decision in Issue No. 3 and distinguished the circumstances

before him, as follows [/d. at 6];

The Disputes Committee simply did not deal with a situation similar to that now before this
Board where no now interdivisional service has been proposed by the Carrier. The existing
Interdivislonal service has not been "extended or rearranged". The Carrier has proposed no
extended run, or no rearrangement of the run... it has proposed changes to the existing
interdivislonal service agreement regarding the work allocation and equity recovery format
and calling procedures. Such are conditions applicable to interdivisional service. No
precedent or practice has been shown to exist which would allow the Carrier to utilize the
mechanisms of Article IX to impose a change in conditions on the Employees while
continuing the identical interdivisional service that existed in effect on the date of the Award

No. 458. The plain language of Section 5 does not allow this.

Application of the principles laid down in those authoritative precedents to the facts of record
in this case leads the Board to answer all three (3) questions presented in the affirmative and to adopt
the unratified agreement drafted by experienced and knowledgeable negotiators in MOA#1610010048
and the three (3) related Side Letters.

AWARD

For all the above reasons, the Board finds the August 24, 2000 notice proper and
endorses the ID service proposal in MOA#1610010048 and the three (3) related Side

Letters.

“N C_

Dana Edward Eischen, Chair
/Q__V VL //KMSM .M &»«u
Upnion Member :4//3 VAT Company Member
/UV"" Kaa BN AP =
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Arbitration Bosrd No, 590

Puarties) Brotherhood of Locomotive Enginoors and Trainmen
To W and
Urbiuw Union Pacific Raflrosd Company
Organization’s Ovestion sf Tasuo:

“Shall the September 26, 2006, proposal submitied by the Company

1o the BLE (slo) extending switch Hmits at West Colton from Milepost
541.15 to Milepost 543.1 be adopted?™

This dispute invoives Union Pacific’s notice of its intention to extend
the switching Hmit et its West Colton, Califomia tarminal fram Milepost 541.15 to
Milepost 543.1, sexved pursuant to Article I of the May 13, 1971 BLE National

Agreament. UP hes a tcrminsl at West Colton, California, which is st the east end of
au arca known as the Los Angeles basin, West Coltom is & crew change podat for
crews operating in the Los Angeles basin,

UP bave two routes between Colton sud the western partion of the basin (the
City of Los Angeles and the LA/Long Beach harbors). The narthern youte is the
former Southom Pacifi (SP) line. The southom route is the origie! UP kine. Since
the UP/SP merger in 1996, both lines have been operwied by UP. In arder to minimire
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the number of times truins opersting on single track have 0 “moet”® a train operating
in the opposite divection, the Camier implemented directional numning in the Los
Angeles basin, The predaminant movement of trains om the former SP line tends to
be wesiwanrd sud the movement of trains on the original UP lina tends to be castonard.
If one thinks of the UP lines in the Los Angeles basin as an oval, the primary flow of
trains is counserclockwise.

A portion of the UP route between Los Angeles and Las Vegas has involved
movement over BNSF Railway via trackage rights between Riverxido and Daggett,
California. Eastward trains oporating on the original UP Fue still utilize the BNSF
tracknge rights beginning ot Rivewside. Whilc on the BNSF trackage rights, the
original UP routs croases the former SP route at grade within the switching limits of
the West Colton termimal. Some of the eastward UP trains continue on the trackege
rights to Dagpett and Las Vegas. However, the majority of theso castward UP trains
loave the trackage rights (Le., tum right) within the terminal limits of Colton via a
track that connects the BNSF line to the former SP line. The distance from the start
of the connector track to the cast switching limits of West Colton is a litile move than
two miles. One train will fit comfortably in this space. If, however, two trains are
moved off the BNEF trackage rights in closs succession, it is riecessary to move the
head end (locomotives and cars ot the front) of the first train beyond the switching
limit in order for the rear of the scoond train to move off the BNSF line

The UP lines in the Los Angeles basin carry a large number of trains. During
the past few years, the nnmber of carloadings has risen to an alk-time high.
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Additional cars cannot always be added to existing trains. The configurstion of UP’s
physical plant, such as gradient, curvatore and siding lengih, estehlishes a limil on the
mmber of cans that can be handied in a gingle train, Therefore, the current lovel of
business has requited in an all-tines high ramber of daily train starts.

continuous movemest thoough the West Colion teeminal. They must stop to change
crows.

In receni years a dispuie has srisen over requiring soed engineers to nn
through the terminal when two trins are moved over BNSF tracks and pulled into

— . o — — 4 o | —
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Colton. An enginecr, who operxies beyond the switching Yimita, is peid additicnal
compensation for being instrucied 10 operste beyond the swiching Hmits. The
Organization contendod that the movement of & tin beyond the switching limits
violated the agreement. In 2006 the Organization sought an injunction 1o provend the
Carrier from moving trains beyand the switching limits st the crew's final fermisal.
The Comt denled the ijunction and held that tho dispute was minor.

On September 26, 2006, UP served BLET with a notice stating UP"s degire to
move the east switching limit at Colton 1.95 miles eastward, from Milepost 541.15 to
Milspost 543.1. The notice was served pursusnt to Article I of the May 13, 1971

_ BLE National Agreement. Tho partios met In the offics of A. C. Hallberg, UP's

Direotor of Labor Relations an October 19. Following a confereace on the proposel
held on October 19, 2006, the Organization responded in writing to the Carrier by

" lstter dated Ootober 30, 2006. That letter recepitulated the Organization's position,

which bricfly was as follows:
o Article 13, Section 1 of the Collective Bargnining Agreement (“CBA") is

e “The specific scrvice covered in your Notice was created g
%tﬁ-ﬂrg!gg July I,
ocovesed under file EAF 108-138, g&vv%gﬁgg

states “This sesvice will not oparate beyond the following points.’ *Yuma
Line east of M.P. 541.15.
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o The Award of Arbitration Board No. 581 also served to preempt Articlo II,
o This preemption is supported by the Award of Arbitration Board No. 581.

The Carrier rosponded by letter dated November 10, 2006. The Carrier
stated that it considered it advisable to extend the switching limits st West Colton in

541.15 %o Milepost 543.) it will be possibls to bring two trxina et a time across the

limits. They concluded that the Company comsiders it advisable to chenge the West
Colton switching limits becanse the terminel is not big emough to handle the
necessacy crew chango and train staging functions. They cited numezous awards thet
suppotted their position,

EEEEE nothing in the agreements at iesuo insulate the
West Colton switching fmits from change by the 1971 National Agroemest. They
pointed out et the Wostern Lincs Merger Implomenting Agrosment cootained &
savings clsuse that stated thet all agreements remain in fall effoct uniess specifically

changed. They further stated that the Award of Arbitration Board No. 581 was not
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applicabls and epplied to Interdivisionsl rvns and different meorger implamenting
agreements. Thoy concluded that the swiiching Limits notice met the standards of
frroved servioe to the custorner and improved mail service.
Discussion:

The Carmier’s position was that the proposed switching limit change was
fally supported by Asticle 1l of the May 13, 1971 BLE National Agreoment. The
pertinent part of thet agrecment provides:

“(a) Whare an individual casrier not now having the zight to change
existing switching limits where yard crews are employed, considers it
ailvisable to change (he samse, it shall give notice in writing to the Genzeal
Chaimmen or General Chairmen of sach intentlon, specifying the changes
it proposes and the conditions, if any, it proposes shall apply in event of
such chenge.

The Carrler stated that extending the cast switching Hmit at the West Colton
terminal would imgrove operstional efficiency by being abls to wiliz one “slot” on
the BNSF to move two trains, without complaint from BLET. They forther stated
that the propased extension would permit two trains to fit within the West Colton
termingl without moving a portion of the first train beyond switching limits. The
Carrler ingisted thet this would improve the efficiency of UP’s tain operation. They

concludod thet nothing in (he language of Artiols IT prooludes the changs in switching

BLET Appx. 115
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limits propased by UP, and nothing im the lsngusge speaks to disqualify UP's reasons

ggggggg proposed change. Moving two
trains ot @ time over the BNSF trackags rights will roduce the walting time for
eastward trains to enter the BNSF track rights ot Riversido and fepove the
pexformance of castwand trains between arigin and destinetion. The Carrier stated that
the proposed changs would permit engineees 1 tio up snd go homse saoner, Finally
EEEEE proposed chings will bring resolation to the dispute

Bimit at West Colton.

As stated sbave, an engineer instructed o operate beyond switching limits is pald
additional compensation for doing s0. The Organizstion umsuccessfully sought
injunctive selief to stop this practice. The Carrier readily admits that an ancillary
benefit of extending switching limits will bo the climination of such additional
compensation. Although the Camier’s primary objective is improved cfficiency from

- B Bt it S iy & 4
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The Carier also cited soveral other arbitration swards to support the proposed
switching limit change
The Organization obgected to the Carricr proposal on soveral basis
First, the Orgenization argued thet Articlo 13, Section 1, of the CBA govems the
instant dispuse, becaeso it is mare specific than the genersl provision sot forth in
Article IL. Second, the Organization staied that the Casrier is estopped from fmveling
Aticle 11 in this instanco bocause its Article II rights have been preempted by the Los
Angsles Hob Agreement. Third, even if Article I was available to the Camier, it

fiiled to comply with the requirements of the rule. And, fourth, he Carrier’s olaimed
sationale for changing the gwiching limits that ave the subject of the instant dispute is
a shem.

The Organization statcd thet when Article IT is read in context with

ofher applicable contractual provisions, it bocomes olear that it cannot apply ix the
instant dispute. R is their position that this matter is govesned by Article 13,
Section 1 of the CBA which provides in pertineat part as follows:
ARTICLE 13
WHAT CORSTITUTES A TRIP
BECTION 1. An eagincor is undorstood fo have reached the tonminel of a
trip when he resches the division terminal at which eagine
crows me woelly chemged, or smives st the established
terminal of his train, as shown by sssignment, and baving
done vo aad prooceding frther with same train, or belng sent
owt on saother tip or trein, he s, in cither case, usderstood
have bagum another txip.
When an enginoer is callod for service on other than
assigned runs, he will not be rea through taminels except

whes no engineer entithed to the sesvics ls svallable, When
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rom through, be will bogis snother trip upon leaving such
terminal.

The points shown below constitute all division terminals ut
wihich engine crews are usually changed ss defined by this

Weost Colion

L 2% I ]

w(?ﬂ:l—WﬂOdhﬂWﬂcdmm

The Organization siated Article 13, Section 1, provides that a road engineer's
trip ends upon arrival st West Colton, and thet the enginces may not be seat beyond
the switching limits of the terminal without beginning & new trip for pay purposes.
They also pointed out that those switching Hmits wero established by en agroement
that became effective on Jeauary 5, 1995. This agrecment provides in part:

in this sorvics may opersto betwoen Los Angeles or

Eagincers 2
ICTF and Went Colton via anyy route cxocpt for the restrictions i Seoticn 6
below.

(b) Ths scevice wilil ot operate beyond the following pointe.
Locasion Mikopost

¢ @@

.. .mm oast of MLP, 541.15
&dnnhﬁkmvhnulnvinhhd‘h ot (o) above

= um(mmhltg)'h@i)l-ﬁrh
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The Organization argued that thess agreements are significant boosuse they were
negotiated a quarter of a contury afler Article I was written and second, the Carrier
bed two other opportunities to elniinate the above restrictions in the atter half of the
1990°s and did not do s0. The Organkzation concluded that the Carrler seeks to do
nothing more than cscape the penalty Article 13, Section 1, imposes for recning road
enginoers through their final tenminal, & purpose not contemplstod by and, Indeed,
inconsistent with the infent of Articlo II.

The Carrler answered the Organization’s argnment by stating that Article 13
marcly lists the division torminals at which engine crews are exchenged. They stated
that by expanding the caster limit of the terminal at West Colton by 1.95 miles, tho

defmition of West Colton is not changed. They farther stated that this is the purposs
LY

of Axticle Il of the 1971 Natiooal Agreement and nothing in the present agrecmnents

restrict the Carier’s right to utilize this provision.

The Orgenization next ssgued that the Los Angeles Hub was crested in
a peziod during which a Carrier implementing a merger had the ability to unilaterally
changs almost any collective bargaining agreament provision in nearly any fhshion it
chose. They steied thet the mein two vehicles for exercising “cram down” rights in
ﬁﬁﬁﬁﬁ devolopment of hub agrecments dnd the Carrier’s unilatersl
sefoction of the collective bargaining sgrooment that woold govern & pasticular bub.
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The Organization argued thet the Carrier did not change the switching limits during
these processes snd thus was preampted from doing so.
The Organizetion noted that ca November 3, 1997, in preparation for
the creation of the Los Angeles Heb, the partics negotisted an agreement (hereinafter

Lines (“SP WEST") CBA then being utilized in the Los Angsies arca to foemer
nioa Pacific CBAs. The Organiastion noted that the Modification Agreament mads
10 changes whatsoever $0 either Asticle 13 of the CBA or 10 the switcking limits
identified in Section | theseof. Indeed, they noted the term “ywitching limits”

appears nowhere in the Modification Agreement. Further, they steted the

?%ii&‘g&nggﬁa

qﬂlﬁ!g-ﬂ-;ggg!&

resain in full forco and affect enless spacifically chenged, madified by,

and/or in cooflict with this Agroement, Side Lettors, snd Questions

&Answers. I chenged, modified sad/or conflicting, then this Agrosmont

shall govarn. Futnre changes shall be subject to the Raflway Labor Act as

amsended.
The Orpanization concluded that the limitation on requiring a rond cugineor to take
hig/her train beyond the termival kimits at milepost 54 oot only survived the
Modification Agreoment, but [t was expreasly continued in full force snd effect by
virtue of the Savings Clause set forth in Article VIIL

The Organization argued that the second pert of the merger prooess ooourred
when the Carrler served notice pursmnt to New Yok Dock to create the Los Angles
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establistoment of several pools with West Colion as the bome terminal, Moreover,
they stated, Article IT], Section E, provided that “fajone of the engineers ... shall be

restricted, in or between the terminals of their assignment, ez to where they may sot
out or pick up oars or leave or receive their train,” and that the “type and amoent of
wozk shall be govemed by the controlling CBA."They ooncluded that Article 13,

Section 1 of the CBA contitrsed to control, and rosd engineers could not be raquired
to travel beyond the switching limits st West Colton without peasity.
The Organization also pointed to Article VI, Section B.1 a3 providing

further support that the Carricr could not change switching limits. The Organization
further argued that Article V, Terminal and Other Coasolidations, of the HUB
Agreoment specifically stated that the Carrier caonot enlargo the limits of the
terminsl. This provision povides:

V. TERMINAL AND OTHER CONSOLIDATIONS

“A. The SP LATC and UP LA East Yard shall be oomhined
inio  single terminal covering the existing terminal Fenits for
cach Camrier and the comnecting tracksge between the two
terminals, Yard enginoers shall not bo resteicted as to where in
the termimal they can oparate.
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“C. In the LA Hub, prior to this implementing Agreement,
there existed severa] trackege rights, stations and Harbor areas
used by both Carlers. With the hmplementation of ¢he
Agroement sl arcas, trackags, stations and facilities in the Hub
shall be commeon to all enginesrs as a single unified system.
Engineers shall not be resiricied in the Hub where ey can
oparate axcept on the basis of CBA provisions thet set Surth
limits of an assignment such as the rading of a road switches.
“W. Riversido Lino ~ Whan heading west, trains that pass Colton Crossing
onto the Riverside line may be operated by West Colion-Basin crews as if “in
the terminel”.- When heading East, traing that yeach Streeter, a polnt dreclly
south of West Colton on the Riverside line, may be opersted by West Colton-
Yuma or West Colton-Yermo crews m if “in the texminal™, This does not
spply to Mira Loma trains as those treins have sopamie provisiona.”

_....-Els,? thet .QIMB B__Balh_ﬂ.n ‘Nativaal

1)

Agrocment/Award/Implementing Document provisions still spplicable.
Buoopt es specifically provided herein the system and nstiomal collective
bargaining agreements, swards and fnterprotations shall proveil. None of tho
provisions of thess sgneoments ave rotrosctive, The Canier has selocted the
8P WEST modifiod BLE Agroements.

was the Organization’s position that all Nations] agreement provisions survived

excopt aa otherwiss provided by the Hab Agremnent, The Organization ststed
contrary to the Carrier's argoment, Section If of the 1971 Agroement did not survive

insofar as the facts and circomsinnces of this case are concetned.

The Organization cited tho Award rendecod by Asbitration Board
No. 581 to support its position that Asticle II of the May 13, 1971 BLE National
Agreement did not apply and was presmpted by the Hub Agreement. The partios in



-
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thet matter wero this Carrier and another Organization Genersl Commiltee with
jusisdiction over e different portion of the systemn. At issue was an attempt by the

The 581 Awerd heid that, “aithough Carrier’s Articlo IX rights survive under the
Savings Clanss of the hub merger implementing agreements, their exerclss is not
unfettered.” The Board fosther held:

also recognized, however, olrcumstences might arise In which the

The Organization argued that the Board in rejecting the Carrier’s argument

The patics ave expericoced negotistors. They must be held to have full

when they conflict with other applicable agroemests. ([f the Camier's
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‘Ths Organization concluded that the Issus decided in the 581 Award and the snalysis
employed by the 581 Bosxd is absolutely on point in the instext matter.

The Carrier stated that nothing in the Riub Agreament preciudes subsoqoent
changes to switching limits. EEE?E&.EB@E%
switching limits in two places. Fimt, In Article V (reproduced above) and again in
Article VI, Section B..3., which provides for a “Twenty-Five Mile Zone™ st Yoma,

ggggggg Colton, CA. The Carrier noted that the twenty-five mile
2000 8t West Colton is not involved in the curent dispute. They also stated that
Aticlo V s not spplicablc. They conchuded that nothing in the Hub Agreament nailed
down the switching limits and thet there is no mention of Milepost 541.1 anywhere in
the agreement,

The Carrier further argued that a review of the Los Angeles Hub
Agreoment language supports UP's position that Article 11 ig alive and well. Article
V1, Section C of the Los Angelea Hob Agreement (veproduced above) preserves all

pational sgreements that existed prior to the creation of the Los Angeles Hob. They
concluded that if Asticle II of the May 13, 1971 BLE National Agreoment was “still
appliczble” st the time the Hsb Agreement became cffoctive, it was preserved by the
langongn of Artidls V1, Section C. .

The Carrier also argued thet the 581 Award has no application o this
case. The Carrier stated that there can be no doubt Arbitrator Kenis bassd her
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issoe before her (Kansas City. St. Louis and North Little Rock/Pine Bluff Merger
Implementing Agroements). Specifically, she said:

“Acoozdingly, the provisions of the Hub Merger Implementing
Esﬁi?éi&gg?l

“A. Al engineess and assigoments in r%oﬂ_ﬁl&&_ﬂ?
Implementing Agreement will work under the Collective Bargaining

Agreement curvenily in effect between the Undon Pacific Railroed Company
and the Brotherhood of Locomative Engineers dated October 1, 1977
(reprinted Ootober 1, QVEE&%EgE.
EE.E&E , 1996, and all other sido letbers and
E%ggﬂl&gfgaiiag
date of this Implementing Agreement. Whero conflicts arise, the specific

provisions of this Agreemant shall provail. Noue of the provisions of these
agroements are retronctive.”

The Camder notod thet the key phrase In Arficle IV.A. for Arbitrator Kenis was
“[Where conflicts arise, &ho specific provisions of this Agreement shall provail”
They concluded tha she emphasived this phraso in the Award and based ber decision

on the existence of this phrase:
They also argoed thst she made specific reference to Side Letter No.



-
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The Cerrier stated these can be no doubt Arbitraine Kenis based her degision on the

tho Los Angeles Hub Merger Implementing Agreement reveals nons of the Iangnago
retiod on by Arbitratur Kenis exists in the Los Angelos Hub Agreement. Finally, thoy
stated thers ia no side lotter to the Los Angelos Hub Agreement Jiko Sido Letter No.
20. They oouchuded that without the languege noted above the Kennis award docs not
support the Ongmization’s position.

The Organizatlon disegreed with the Catrier's interprotation. Although Side

Letter No. 20 was not contained in the Los Angles Hub Agreement, they stated that it
was the Caurier’s interprotation of how Hub Implementing Agroements apply. They
stated that the intest of that letior applies overywhero and not %o the wesrhtorics
contained in the Kennis Awand as the Caerier contended




= -

limit at West Colton. Moreover, they noted thet the Carmder nover rebutted our
sistement that no new industries have located outside West Colton.

The Orgenization further argued that the Carrler’s rational for changing the
switching limits is a sham. They argued that the Carricr conceded (hat its motivation
iiiiii limitations eaposed by Articlo 13, Section 1 of the CBA, as
incorported info the Hub Agreemont, They frther argued that the Carrier provided
no sopport for its position but instead mede a secles of vagoe, unsnbstantisted
assextions with no dats presentod that would ostablish the versolty of its assertions.
They concloded that the Carrler fsilod to meet its burdon of proof
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The Orgamization cited a cese that it stated was directly on point with its
position that a Caxrier miay not sutomatically change switching limits simply beceuse
“the Company considers it advisable™ to do 90, This case favolved Artide II in the
UTU National Agreement where Arbitration Board No, 318 hald:

Nor aro switching Bmits extonded, sy apposts 10 be suggested in Carrier’s

- beief, cmply booamso Carrier "considers R sdvissble” 10 do s0. That

considemstion triggere the negotistions required fn Astiole VI, and erbitration

if megotiations are vnsuccessfbl. Rither the Orgentzation or the Asbitrator

must be peauaded whet contractuel stendards set forth [ the proamblo to

Asticlo VT are belng met.

Among reasons suggssted by Carier in this case for proposed changes is

oost-savings oa peoalty claims by road crews, While this may on occasion

oontribute to the justification for aa cxtension of pwiiching Hmits, & is

upparcat that Artiols VI anticipatod a carefisl case-by-case approach using tho

criteria i contains,

Oterwiso, sy exiension of swilching Limits witich would reduco a cerrier’s cost of

opesation would huve bose siated a3 an appropriate resson. An oxtemsion of

switching limits xaxy not necessarily changs the way switching sesvice Is performed

Eiﬂmﬁ%gggggrﬁaﬂiaﬂe& ¥

The Carrier disagroed with the Organization interpretation of Asticle
IL They stabod that ths lngnage of Article II ponits & Carrier to serve notice o

o 1971 BLE Agreement in that the UTU Agreement has a preamble containing the
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" 8?8&9&%&%%%5
be provided sod industrial development facilitated ..”
The Currier fimther argued thet although the preambile to Artiele VI of the 1971 UTU
Nationa] Agrecmont does refer to “switching service”, varlons arbitretors have held
that extension of switching Himits under the UTU agreement is not restricted fo
instances where the puspose of the extension is ability fo provids switching service
particular indostry or indostrics. They cited the decision of Arbitration Bosrd 372
to support its poaltioa wherein Referes Brown beld:
Vios President J. M. Hicks argues that the siated purpose of Sectiom V1 is fo
provido efficient snd edequate switching servico bug that the avowed puzpose
of the LEN extension at Raverma ia to allow toad crows to yard their trains at
Calie - not to provide improved switching service. This is true, aud the
Raferes hss given much thought to this spproach. There is 3188&!
apparcutly, and the oumerous swards studied sre helpfal cnly in that they
refloct uniformly Fbeml decisions in fivvor of the camriers. Afler much study
the Referee concindes that the intemt of Section VI is to ellow Carrers to
improve service to customers, To say that Asticle VI authorizes the extension
to be

of switching limits only where presently inadequate switching service is
replaced by purely “switching™ sarvice as opposed to EBFR}&.
unit train by road crows is 10 adopt a narrow view thet we cannot endorse.

been preempted by the Los Angeles Hub Agreement. Therefiore, paramouot to this
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decision is whether the Los Angles Hub Agreament contains any restrictions 4o the
Carries*s right to utilize Article H of the 1971 Nutional Agreement.

After carefully conaldering the entive record, the Board can not find eny
foundation for the Organization’s clxim that there is a conflict between the Loa
Angles Hob Agreement and Article II of the 1971 BLE Netional Agreament. The
Boerd reached this declsion basod on several factoss,

The first factor was that the Award rendered by Arbitration Board
No. 581 or Kennis award docs not support the Organization’s position. | is clear from
the avwmnd thet Refiree Kennis basad hor decision on specific sgreement langusge not
found in the Los Angles Hub Agreemeat. The Board agroos with the Carrier that 3

side by side comparison of Article IV.A. in the Kenis Award with Axticls V], Section
C of the Los Angeles Hub Agrocment clearly shows the phease “{Wihere conflicts
arise, the specific provisions of this Agreement shall prevail™ ia only in Artiole IV.A.
end not in Article V1, Section C of the Los Angeles Hob Agreement , -



agreemeants” and other implamenting agreements without the specific Iangnage of the
“three Hub Agreemenis™ nnd “the sans side agrocments™ cannot be compered to the
Kenls Award

s not present in the Los Angles Hub Agroament, it shows what the partios intended
wnd should apply. Tho Board notes that the Los Angles Hub Agreement wes not a
negotiated settiement but way imposed by arbitration pursuant o New York Dock tn
its prosemistion o tiss Board, the Crgenization requesied sevons] itams soms of whish
gggggg 8, 1996 and concemed mstters not covered by
Side letier No. 20. Arbitrsior Messiy when imposing the sgreement that faited
rafification staled :

.. This conclusion is given greater substarice by noting the lengthy process .
nl:& ?iggggeggﬁu
individuals involved. The persons invelved in this process were seasoned

rwlo, beneflt snd wage izsnes. The evidencs in the record before this Board

Referce Musesig cloarly felt that the adopted agreemsent covered oll the parties’
Intentions. If the paxties intended Side Letter No. 20 to apply, it would have been past

of the falled agrpement.




------------------‘.
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580 to wupport its position Gt the Carier had sevenl opportmitics o extead
switching fimits in Los Angles prior to its notice ander Article If of the 1971 Nationsl
Agrecment. ‘This award involved a notice sarved on Jmmary 23, 2002 in sccondance
with Asticle IX of the May 19, 1966 BLE National Agmement. The notice proposed

confirms that National Agreemants prevall over the Los Angles Hub Agreement.
Finally, the Board finds that tho Carrier has shown thet Article I of the
1971 BLE National Agreoment s in force on the Loa Angles Hub. Artlcle VI, Section
C of the Los Angeles Hub Agreenent preserves all natiosl sgroements that cxisted
prior to the creation of the Los Angeles Mub. Asticle 1T of the May 13, 1971 BLE
National Agroament was preacrved by the langusgs of Asticle V1, Section C.

2006, propossl sabmitted by the Compeny to the BLE (sic) extending switch
limits at West Colton from Milepost 541.15 to Miepost 543.1 be adopted?”.
The Board agrees with the Caryier that thet the langumge of Article II permity a
Carrier to sexve notice to change switching limits whenever that Carrier
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“considers it advisable to chenge™ switching limits, The Board further finds
that numerous decisions of other Asbitration Bosrnds support the Cumier’s
position that mothing in Article IT resiricts it use to simtions involving
switching sesvice to industrics.
The Board notes thet Reforee Seidenberg in Arbitration Bourd No. 338
held:
“ Tho Board is also persuaded to grant the Carrier’s request in view of

the fiact that there are no overt restrictions imposed on the Carrier by
Acticle I The Board would have to find subelential and rusterial

evidence in the record militating against extending the proposed new
switchiog imite ™
This Board also held:

“The Canier’s evidemoe reveals persuasive opemsting snd finencial
reasons for extending the aforementioned yard switching Koits.”

This Board elso agrees with the reasoning in Arbitrstion Board No. 337 cited
above by the Carrier :

“sov (he intent. .. s t0 allow carriers to insprove service to customer.”
The Bosrd notes that the sbove opinion was also endorsed by Arbitration
Board No. 399 and 404

In the present case the Carrier has shown that extending the switching
limits will allow two trains ot & time to move gver the BNSF trackage. This
will reduce weiting time for eesthoumd trains snd redace congestion in this
ovescrowded comidor. While the Cavrier can 20t point to any ono

BLET Appx. 133
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customer that will benefit, the Board belicves that the change will improve
customex pervice.

ggggggggg Crganization”s contention that
the reduction in expense not improved customer service is the Carrer's only
motivation. While Article 13 is preserved in the modification agreement and
does provide penslties to eagincers opersting beyond switching lmits, i doce
not limit the Camler’s ability to extend switching Limits purment fo Article IL
As previonsly shown by the Casrier, Arbitration Boerd 330 has held that while
tho climination of penatty payments is not a criterion for extending switching

limits, it may be a by-product of an appropriste extension and does not alter
the Carrier’s rights under Article IL. Arbitrstion Board No. No. 318 also found
that the reduction of penalty ciaims would pot prevet » logHimate extension
of switching limits by the Carricr.

) The Board finds that the Cervier bas justified its reesoos for wanting to

extend the switvhing limits at the esst end of West Colton from Milepost
541.15 %0 Milepost 543.10. The Board finds nothing in the pravisions of
Axticle It of the 1971 BLE Nations! Agreoment that peahibits the proposed
chimge. The change requested by the Carvicr will be granted.
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Award:

The Carmrior’s and Organizstion’s questions are answered in the affirmative.
The Carrier shall be permitted 6o extend the enst switching lmit (Yuma  loe) st
West Colion from Milepost $41.15 to Milepost 543.10, ss set forthin ~  its notice
of September 26, 2006

AC Halberg E L Prot

e Ll T s P By 4 W -
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ARBITRATION BOARD NO. 589

In the Matier of an
Arbitration between
Brotherhood of Locomotive Engineers )
and Trainmen )
" Organization )
) Pursuant to Article IX,
and ) Section 4 of the 1986
) National Agreement
Union Pacific Railroad Corporation )
Carrier )

A hearing was held, after the Organization and Carrier filed pre-hearing written
submissions, on June 18, 2007 in Spring, Texas.

STATEMENT OF THE ISSUES

The parties could not agree to a statement of the issues. Afler carcful
consideration of the record as a whole, this Board finds that they are as follows:

1. Is the Camier’s June 7, 2006 notice of ils intenl “to establish
new interdivisional unassigned (pool) freight scrvice with a
home texminsal at Houston and away-from-home terminals at

Angleton, Freepori or Bloomingion, Texas...to be governed
by ..the oeattechcd Memomndum of Agreement...”

procadiurally proper?
2. If so, what shall be the terms and conditions for the new
interdivisional service?
STATEMENT OF FACTS

The Carrier served notice on the Organization on June 7, 2006 that it intended to
estsblish ncw interdivisional operations between Houston, Texas and
Angleton/Freeport/Bloomington, Texas by consolidating four existing freight pools into a
single pool with a home terminal of Houston and multiple destination away-from-home
texminals in Angleton, Freeport and Bloomington. [n addition, the Carrier extended its
operations twenty-two miles north of the Houston terminal to Spring, Texas. The
proposed run at issuo is to operate within one division end one seniority district.
Moreover, the Carvier also provided to the Organization a proposed Memorandum of
Agrecment that purported to set forth the wages, hours, and tenms and conditions of
agreement for the run at issnc.

The parties met on July 17, July 26, and August 14, 2006 in an atlempt to agree to
the wages, hours and terms and conditions of employment for the proposed run at issue,
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but they were unable to do so. Thus, the Carrier announced that it believed the partics
were at an impasse and declared that it would invoke arbitration under Article IX, Section
4 of the parties’ collective bargaining agreement. To that end the Carrier wrote to the
Organization ou September 29, 2006 a letter in which, inter alia, the Carrier proposed
five neutrals to chair the arbitration board. On December 7, 2006 the Organization
replied offering different proposed neutral cheirs. Thereafter, on January 5, 2007, the
Carﬁumspouded,asuﬁngthatmneof&wnmlspmpoaedbylhcmgmiuﬁonwme
acceptable and further informing the Organization that the Carrier intended to ask the
National Mediation Board (NMB) to appoint the noutral chair. On January 22, 20007 the
Carrier so requested the NMB to make that appointment and on January 31, 2007 the
NMB advised the parties that Referec Robert Perkovich had been appointed to cheir the
Arbitration Board.

On March 30, 2007 the Organization provided to the Carrier a counter proposal to
its June 7, 2006 proposed Memorandum of Agreement and on April S, 2007 the Carrier
wrote to the Organization informing it that it could not agree to the counterpropasal. This
arbitration ensued.

POSITTONS OF THE PARTIES

As set forth in more detail below, the Organization confends that the Carrier’s
notice of intent to establish interdivisional service and the tczms and conditions of
employment t0 govern employees working on that scrvice is procedurally defective and
must be rejecied. In the alternative, the Orgamnization argues that the proposed
Memorandum of Agreement is neither reasonable nor practical as required by Article IX,
Section 4 of the parties’ collective bargaining agreement. The Camrier on the other hand
assexts, as sct forth more fully below, thet its notice of intent is procedurally sound and
that i’s proposed Memorandum of Agreement is not only reasonable and practical but
necessary {or cfficient operations.

FACIS

Arbitration Board No. 458 detormined the terms of Asticle IX that govemn the
establishment of interdivisional service finding that a carmier may ecstablish such service
so long as it provides twenty day's written notice of its intent to do so to the Organization
specifying the naturc of the service and the conditions which it proposes to govern the
cstablishment of such service. With regard to the latter, Section 2 of that Article
provides, inter alia, that thoge conditions be “reasonable and practical™ and that the
proposed runs “be adequate for efficient operations and reesonable in regurd to the miles
run, hours on duty and in regard to other conditions of work.” Section 2 also allows the
organization and carrier to negotiate notwithstanding the proposed conditions and Section
4 provides that in the event any such negotiations do mot produce an sgreement, the
parties shall avail themselves of arbitration to resolve the dispute.

The record reflects the circumstances that led the Carrier to propose the service in
question and the proposed terms and conditions of employment to govern the proposed
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service. More specifically, the Houston area contains a large network of raifroed track
such that ten major railroad arterics serve the area. In addition, smaller railroads
originate and terminate rail traffic in the area as well. As a result, the network in question
handles a record number of carloads of up to on or about 120 originating trains.
Currently the Carrier has configured pools such that free between Houston and Freeport
and the retum thereto, between Houston end Angleton and the retum thereto, and
between Spring, Texas and Angleton and the retum thereto have no away-from-home
terminal. Thus, crews on these pools are required to return to Houston and, if they are
unable to do so within the twelve hour limitation under the Federal Hours of Service
Law, an occurrence that arises frequently, a relief crew must be dispatched from Houston.
Moreover, the current configuration of pools does not allow the Carrier to operate
between Houston and Spring without changing crews in Houston. Thus, the Carrier’s
proposed service will combine all of these pools into one with a home terminal at
Houston and will allow crews to opcrate directly between Houston and Spring.

FINDINGS AND DISCUSSION

The threshold inquiry is, of course, whether the Carrier’s Notice of Intent is
procedurally sound becamse if it is mot, we may not examine whether its proposed
Mcmorandum of Agreement may be imposed to govern conditions of employment on the
proposed scrvice,

On this issuc the Organization argucs that the Notice of Intent must be invalidated
because it runs afoul of various provisions of thc partics’ Houston Hub Merger
Implementing Agreements and because the parties agreed that those Agreements would
prevail if conflicts with their tcrms should arise. Moreover, the Organization cites the
decision of Arbitration Board 581 on this very property that found this argument
persuasive,

The Carrier on the other hand argues that the decision of Arbitration Board 581 is
distinguishable as detcrmined by the decision of Arbitration Board 590, another decision
oa this very property.

We have carefully reviewdd the parties’ submissions end in particular the
decisions of Arbitration Boards 581 and 590. W¢ find that they can be reconciled and
that, for the reasong described below, the decision of Arbitration Board 581 must govern
this dispute.

In brief, Arbitration Board 581 beld that although the parties’ Savings Clause in
their hub merger implementing agreements preserved the Carrier’s right to invoke Article
IX of their collective bargaining agreement, it held that the right so preserved was not
“unfettered.” More specifically, the Board there held that the parties® further agrcement
in the merger implementing agreements that “(w)here conflict arise, the specific
provision of this Agreement shall prevail...” clearly and unequivocally cvinced a mutual
intent that compeiled the conclusion that the merger implementing agreements governed
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over Article IX. Finally, the Board held that statements by the Carrier in side letter
further buttressed this conclusion,

As noted above another arbitration board, Board 590, has also had the opportunity
to review the decision of Board 581. In its decision it concluded that the decision of
Arbitration Board 581 was distinguishable because the merger implementing agreements
in question preserved all netional agreements that existed before those agrecments,
because the merger implemcenting agrccments contained the language relied upon by
Arbitration Board 581 but that ii did s0 only in that portion of the merger implemeating
agreement that dealt with “Applicable Agreement™ rather than other portions of the
merger implementing agreement, and becanse the reoord before it did not contain any
side lctters expressing the parties® intent on the issue.

This Board therefore must conmsider thc relevant language of the merger
implemcnting agreements to determine whether they are of the type that were before
Arbitration Board 581 or of the fypc that were relied upon by Asbitration Board 590.
When we do so, we find that the decision of Arbitration Board 581 governs. The relevant
language found in the applicable merger implementing agreements beforc us read, in
relevant part, as follows:

All engineers and assignments in the territorics comprehended by
this Implementing Agreement will work under the Collective
Bargaining Agreement currently in effect.., including all applicable
national agreements... Where conflicls arise the specific provisions
of this Agrecment shall prevail..."

‘There can be no doubt that the last clause of the provision cited above g identical
to that relied upon by Arbitration Board 581 when it rescinded the carrier’s notice of
proposed service and proposed terms and conditions of employment to govern the work
of those bargaining unit employces working on that service. Moreover, unlike the merger
implementing agreements before Arbitration Board 590, none of those in the record
before us provide that “the system and national collective bargaining agreements,..shall
prevail.” In other wards the Houston Hub Merger Implementing Agreements are more
like those relied upon by Arbitration Board 581 rather than those rvlicd upon by
Arbitration Board 590. Thus, as construed by Board 581 madmonbetwmtlme
same parties on the very same property, it most control and we so kold’.

The only remaining consideration is to determine whether the Carrier’s proposed
Mcmorandum of Agrecment does indeed oconflict with the Hub Merger Implementing
Apreements. As pointed out by the Organization it does so with respect to, inter alia,
first-in/first-out provisions, terminal limits, and seniority rights. Thus, inder the parties’

' Unlike Arbitration Board 590 we are not troubled by the fact that there are no side Jetters in the record
beforo us that might shed further light on the pertics” murtoal intent when they agreed that the Houstoa Hum
Merger Implementing Agroements “shall prevail.” Rather, because Arbitration Board 381 beld that such
language was clcar and unequivocal we feof that its reliance on the side letter was simply mn adjunct to is
finding,
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agreement that the Hab Merger Implementing Agrecments “shall prevail” we find, and
we so order,

AWARD AND ORDER
Question At Issue:

Is the Carrier’s June 7, 2006 notice of inlent “to establish new
interdivisional unassigned (pool) freight service with a home
terminal at Houmston and away-from-home terminals at Angleton,
Freeport or Bloomington, Texas...to be governed by...the attached
Memorandum of Agreement...” procedurally proper?

Answer to the Question at Issue:
No.
S. F. Boone, Carrier Member Gl Gore, Organbation Member
Robert , Neutral Chairman
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ARBITRATION BOARD NO. 581

~—

UNION PACIFIC RAILROAD COMPANY,

.. | Pursuant to Article IX, Sec. 4 of
In the Matter of the Arbitration Between: the 1986 National Agreement
BROTHERHOOD OF LOCOMOTIVE ‘
, ENGINEERS,
(Gemeral Committee of Adjustment, Ceatral
_ Reglon), '
it Orgaization, OPINKON AND AWARD

Carder.. .

. Hearing Date:. Felruary 12, 2004
Hearing Location:  Chicago, Nlinois
Date of Award: Mmhlz,zom

1. Whether the Arbiteator has jurisdiction under Section 3 of the Railway Labor

Act to intecpret the provisions of the Noxth Little Rock/Pine Bluff Hub Merger
Implementing Agreement, the Kansas City Hob Merger Implementing
Agreement, and the St. Louls FHub Meeger Implementing Agroement, ;
nogotinted pursuant to the New York Dock Conditions, imposed by the
Surfisce Transportation Boatd, purmmut to its authority under the Surfice
Transportation Act?

If 50, whether the provisions of the North Little Rook/Pine Bluff Hub Merger
Implementing Agreement, the Kansan City Hub Merger Implementing
Agrecment, and the St. Louls Hub Merger mplementing Agreament,
nogotiated pursuant to the Surfaco Transportation Act, can be changed by the
Carrier’s former rights under Articlo IX of the 1986 National Agreement?

. If 50, whether the parties reached impasse under Article IX of the 1986

National Agresment, as to the tetms mnd conditions of the proposed sexvice in
the Camles’s letters of May 16, 2003, May 29, 2003, and October 1, 2003, as
to the Nesth Liitle Rock/Pine Bluff Hub?

Ex. A .-
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4. If 30, what the proper terms and conditions of the proposed service?

CARRIER'S QUESTION AT [SSUE:

What shall bo the tarms and conditions of the Interdivisional service between

Union Paski'snotos dted May 16, 087 7 puesuanto
L  FACTUALBACKGROUND
) On May 16, 2003, the Carrierserved notioe in aocordance with Asticle IX,
Section 1 of the My 19, 1986 Award of Arbitration Board No, 458 (hereingfter referred
0 8 the 1986 Naticnal Agreemicn) for the cstablishment of Interdivisiona! (ID) servioe
between Noth Little Rock/Pine Bluff and Memphis, with North Little Rock/Pine Bluff as
fhe houmes terninel, Tho pertios met on Fune 24, Fune 25, July 17 and Avgust 14, 2003 but
did not reach agreement conoerning the operation and conditions of the proposed new ID
m §

Tn comneotion with its assertion that the Carrier wes barred by the terms of the
North Litle Rook/Pine Bhuff Huub Merger Insplementing Agreemant from exercising its
Article IX rights, the Organization wrote the National Medistion Board (NMB) on
' September 22, 2003, asking that & New Yok Dock Asbifcator be appointed to address
that issue, Carrier opposed the request. At the sems time, Carier notified the NMB
secking the appolafiment of an Asblirsior t0 cstebiish the texma se conditions for the
proposed ID servioe. Tho undersigned wes imately dosignated to adjodicate both
matices, Hearings on Februery 12, 2004 were held for the New York Dock srbitration and
the arbitration pursant to Axticle IX, assigned as Arbitration Board No. 581. Both parties
"were pexmitted to make oral presentations at hearing: kn addition, they have furnished the
Board with extensive written submiasions,
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At the Febauary 12, 2004 hearing, the Organization and the Carrier wafved the
Arbitration Board established by Section 4 of Article IX and agreed that the undezaigned
would act ag the sole member of the Board.

IL. FINDINGS
The Organizstion challenges the jurisdiction of the Atbitrator to consider this

matter and render a decision. As & threshold matter, the Organization maintains that the
propee foram for resotving this disputs i in & New York Dock proceeding.

Weo agree with the Organization. The quostion of jurisdiction was raised by the
mminﬁmhﬁmiﬂmwﬁphhhmmbtmsm
‘Thege, the Arbitration Committee agroed that the forum provided under Artiole I, Section
11 of the New Yark Dock Canditions was the proper ane fac determinstion as to whether
the provisians of the North Little Rock/Pine Bhuff Hib Menger Implementing Agrosment

* could bo modifisd by Carrier’s pro-existing ights under Article IX of the 1986 National
Agreement. The Arbitration Conmittee further deteamined that the North Little
Rock/Pino Bluff Hub Merger implementing Agreement, among others, could not be
modified by the rights asserted by the Carie pursuant to Article IX of the 1985 National
Agrecment.

' Ourruling in tiat case ks dispoitive herein, bofh i terms of the Organization’s
jurisdictionsl challenge and its contention that the North Little Rock/Pine Bluff Hub
Mioxger Naplameniting. Agrenment pradksdos fie Canrlac’s cospsios o€ i Actioks TX vighth
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1. Whether the Arbitrator has jurisdiction vnder Section 3 of the Rallway Labor
Act to intarpret the provisions of the Nosth Little Rock/Pine Bluff Hub Merger
Implamenting Agreement, the Kansas City Hub Menger Implementing
Agreement, and the St. Louis Hub Mexger Implementing Agroement,
negotiated pursuant to the New Yozk Dock Conditions, imposed by the
Surfiace Transportation Board, pursuant to its anthority under the Surfaco
Tremsportation Act?

Auswer: No.

2. If so, whether the provisions of the Narth Little Rock/Pine Bluff Hub Merger
Implementing Agreoment, the Kansas City Hub Menger Implemanting
Agreement, and the St. Louig Hub Merger Implementing Agreement,
negotinted pursvant to the Surface Transportation Ast, can be changed by the
Carrier’s former rights under Article IX of the 1986 National Agreement?

Answey: The answer to this question was resalved in the New York Dock
proceeding and is dispogitive hereln,

3. If so, whether the partics resched impasse under Article IX of the 1986

- National Agreament, as to the tertms and conditions of the proposed service in
the Carrier’s letters of May 16, 2003, May 29, 2003, and October 1, 2003, as
to the North Little Rock/Pine Blaff Hub?

Answer: In light of the answer to Quastions 1 and 2, we do not reach this
question. ’

4. If 5o, what the propex teris and conditions of the proposed gervice?

Answer: In light of the answer to Questions 1 and 2, we do not reach this
question.

What shatl be the texms and conditions of the Imterdivisional sesvice betwoen
NMHWMAWMMWMTmMMWh
Union Pacific’s notico dated May 16, 20037

Angwer: In light of the answer to Questions 1 and 2, we do not reach this
question, ' -
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ARBITRATION COMMITTEE

) : . . Pursuant to Article 1, Sec. 11 of
In the Matter of the Arbitration Between: the New Yotk Doc} ’C Jitions
BROTHERHOOD OF LOCOMOTIVE
ENGINEERS, U.C.C. Finance Docket 32760
(Genersl Commiitee of Adjustment, Central
Region), _ OPINION AND AWARD
Orgunization,
and
UNION PACIFIC RAILROAD COMPANY,
Carrler.

February 12, 2004

Hearing Date;
Huﬂnglnuﬁm. Qlingo,miml-

Whether the provisions of the North Littls Rock/Pine Biuff Flub Merger
Implementing Agreement (October 9, 1997), the Kansas City Hob Merger Implementing
Agreement (July 2, 1998), and the St. Louis Hub Merger Implementing Agreement (Apsil
15, 1998), negotiated pursusat to the Surface Transportation Act, can be changed by the
Carrier*s former rights under Article IX of the 1986 National Agreement (May 19, 1986),
negotiated pursuant to the Railway Labor Act, where the Carrier fiiled to expresaly retain
such rights in the aforementioned Hub Merger Implementing Agreements, and the
specific language of each aforementioned Hub Merger Implementing Agreement
otherwise prohibits such changs? '

Does the New York Dock UP/SP Merger Implementing Agreement for the North
Little Rock/Pine Bluff Hub bar Union Pacific Railroad Company from exercising its tight

BLET Appx. 145



Case 1:05-cv-07293 Document 1  Filed 12/29/2005 Page 14 of 38

fo establish interdivisional suvicepmiumto Atticle IX of the May 16, 1086 BLE
National Agreement?

1  INTRODUCTION
In late 1995, the Union Pacific Corporation, including its wholly owned sail
cartier subsidiaries, Union Pacific Railroad Company and the Missouri Pacifis Raitroad
Company, ennqunced its intent to acquire and exarcise comirol over Southern Pacific Rail
Corporetion, Southem Peacific Transporiation Company, St. Louis Scuthwestern Railway
Compaay, SPCSL Corporation, and the Danver and Rio Grande Railrosd Compeny. The
U. §. Department of Transpariation, Surfiace Transportation Board (STB) approved the
terget in Finance Docket 32760. As a condition of the merge, the STB imposed an the
mwm(ﬁuinhumh)themp!oyumwwmmutmmumm
igtri al, 360 LC.C. 60, 84-90
k Rai ed Staten, 609 F. 2d 83 (2™ Cir. 1979).
Subsequent to the merger, the Carrier and the Orgenization negotiated & series of
mgﬂhnplmhngmm These amengements created centralized texminals,
called hubs, with spokes going out to many points which were previously terminals or
outlying points on the pre-merged railvoads, Merger implementation agrecments were
negotisted on a hub basis, Among the implementing agreements reached pursnant o the
metger wese the North Little Rock/Pins Biff Hub Merger Implementing Agrooment,
dated Otober 9, 1997, the Kanses City Hab Meger Emplomeating Agreement, dated
Tuly 2, 1998, and ths 5t. Louis Merger Implementing Agreement, dated April 15, 1998.
The dispute in this case was precipitated on May 16, 2003, when the Carsier
served notice to the Organization advising of its intent to establish new interdivisional
(ID) secvice between Narth Little Rock and Memphis piscsvant lo Article IX of the May
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19, 1986 Award of Ashitration Board No, 458 (hercinafter referred fo s the 1986
National Agreement), Subsequently, by letter dated Angust 29, 2003, Carrier sarved an
edditioual notice advising of ity intent to establish interdivislanal service at the Kansas
City end St. Lonis hubs, As in its Mey 16, 2003 notice regarding the interdivisionsl rvn at
the North Littls Rock/Pine BlutFhub, Carrier indicated that the terms and conditlons
mmgmwﬂmamwmmmmawmsamhm
would be in accordence with applicable Article IX Netional Agreement provisians.

In a letter daved September 9, 2003, tho Organization protested the Carrier's
proposed inferdivisional service at the three huba, The Organizution aseerted that the
implementing agreementx controlled and were not subject to modification by Artisle IX
of the pro-cxisting 1986 National Agreement. In the Organization’s view, “to hold
otba-wise,ishogmdu.ﬂmMergunggoﬁaﬂml.mdthcAgmmmommmmd
- through those negotistions, approved by the Surface Transportation Board, & complete
mullity.”

Cemier responded by carrespondence dated September 12, 2003 and advised the
Ormﬁmmqnewmmﬂmmmofwwmlmw
that limited or eliminsted the appHeability of Carrisc's rights wnder Article IX of the 1986
National Agreement. The Camier stated ite position as follows:

mtmmmaﬁmmuhaapﬁmmwwmm

agreemerss that limited or eliminsted the applicability of Article DX, UP would bo

e e e e

Absent such lenguage, the foundstion for your argument evaporstes.

By letter dated September 22, 2003, the Organization tequested that the Nations]
Medisation Bogrd (NMB) peovide & selection list for the assignment of a New York Dock
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Arbitrator “related to the Catrier’s improper attempt fo change Surface Transportation
Board approved Hub Merger Implementing Agreements in the St. Louis, Kansas City and
Pine BluffNorth Little Rock Hubs by a conficting superseded 1986 Raitway Labor Act

?,?gﬁsﬁnﬁﬁnngﬁomﬁ_smz&sag
 Accordingly, Camiés roquested that the NMB appoint an arbiteator to establish the tenms
and conditions fixr the new interdivisional service in the Narth Little Rock/Pine Bluff
area.’ The undersigned was ultimately designated to adjudicate both matters. Hearings
ou Fobruary 12, 2004 were scheduled for the New Yark Dock arbitsation and the
arbitration pursuant to Article I, assigned 23 Arbitrgtion Board No. 581.

By letter dated January 7, 2003, the Organization requested that only the New
EE&E%BEEERHE“%%!E
Organization, Arbitration Board No. 581 world be moot if it wore determuined that Asticls
X was superseded by the Imb implementing agreements, The parties were permitted to
presont writhon arguments on the subject, with Carriex opposing the request to bifurcate
the proceedings. By letter dated Febmuary 1, 2004, the undersigned Neutral denied the
Organization’s request and stated that the issues could beat be addressed at heating. Both
' matters procosded s scheduled on Februsry 12, 2004.

gﬂggnggﬁv&g%?gﬂggs%
for tho St. Louts and Kanssa City Huba as required under Article IX of the 1986 National Agroement,
gg-%tgasgg%owgegiqgn
Himéted to the Noxth Lijtie Rock/Pine Bloff Eb
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I  FACTUALBACKGROUND |
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