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DENVER ROCK ISLAND RAILROAD
COMPANY.
Complainant.
v. Docket No. NOR-42135

UNION PACIFIC RAILROAD
COMPANY.

Defendant.

COMPLAINT TO COMMENCE ARBITRATION
UNDER 49 C.F.R. § 1108.7(a)

Pursuant to 49 C.F.R. § 1108.7(a). DENVER ROCK ISLAND RAILROAD COMPANY
(DRIR), hereby submits this written complaint to commence arbitration of a dispute with Union
Pacific Railroad Company (UP). As required by the cited rule, DRIR submits the following.

INFORMATION REQUIRED BY 49 C.F.R. § 1108.7(a

1. The Naturc of the Dispute

The dispute involves whether under the Railroad Industry Agreement, as amended (RI1A),
UP should be required to provide trackage rights or haulage rights for DRIR over less than one
mile of UP’s East Denver Belt Line (the Belt) between DRIR s Silver Yard and DRIR’s

Stockyards Lead Track. which is located in the Denver Terminal Area in Denver and Adams



Counties, CO. That short scgment of UP’s Belt is illustrated in a track chart that is attached to
this Complaint as Appendix 1.Y

The requested trackage rights are needed to provide DRIR with access to BNSF Railway
Company (BNSF). with whom DRIR interchanges on DRIR’s Stockyard Lead Track, limited to
“New Traftic” that originates or terminates at DRIR’s Silver Yard.

The impetus for the complaint for arbitration is a Railroad Industry Agreement (RIA)
between Large Railroads (i.e., Class I rail carriers, including UP and BNSF) and Small Railroads
(i.e.. Class IT and Class 111 rail carriers, including DRIR in the latter category), dated September
10, 1998, as amended. A copy of the RIA as amended is attached to this Complaint as Appendix
2. As here pertinent, Section VI of the RIA headed “Arbitration™ provides as follows:

The participating Large and Small Railroads agree that if they have a
dispute arising under Section { XIV)(3) - “Paper Barriers and New Routes”
. - of this Agreement that cannot be resolved through discussion and

negotiation between the parties involved, the parties will submit any unresolved

issucs to arbitration under the auspices of the STB (Ex Parte No. 560). Such

arbitration will be based on the policies and principles ol those sections of this

Agreement, and to the extent applicable. the associated examples and exhibits,

and will be binding on the parties.

Reference to Ex Parte No. 560 in the above provision of the RIA is to the Board’s
decision in that proceeding, i.c.. Arbitration of Disputes Subject to Stat. Juris of the STB, 2 STB

564 (1997). The Board there adopted arbitration rules codified at 49 C.F.R. Part 1108. A copy

of those ruies is attached to this Complaint as Appendix 3. Thus, participants in the RIA,

¥ T'he segment of the Belt over which trackage rights are sought is shaded in yellow

between the two DRIR properties that are shaded in blue. Silver Yard is located in an area
known as Airlawn near what is marked on the track chart as the “Airlawn Sub™. DRIR’s
Stockyards Lead Track is referred to as the “Stockyards Spur™ on the track chart. It is less than a
mile between the two DRIR properties via UP’s Belt.
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including UP and DRIR, have agreed that disputes arising under the “New Routes™ provisions of
the RIA are to be arbitrated pursuant to the rules contained in 49 C.F.R. Part 1108.
The dispute involved in this Complaint arises under Section IV(3) of the RIA, i.e., the
New Routes provisions.¥ Specifically, the dispute falls within Example 7 of Exhibit C of the
RIA ie.:
New Routes Example 7
Large Railroad *B’ must grant Access via haulage (or trackage rights at
B’s option) between Short Line "A” and Non-Short Linc *C” to move New Traffic
handled by ‘B’ for distances up to fifteen (15) miles along "B’s’ line of railroad
connecting *A’ and "C” as long as there is not a Congestion Problem...
The requested trackage or haulage rights arc consistent with the “Routing
Alternatives and Access™ provisions in Scction III of the RIA, and with the “New
Routes™ provisions in Section IV of the RIA.
2. The Complaint
For its Complaint in this matter, DRIR alleges the following:
I. DRIR is a Class III rail carrier providing rail service at three non-contiguous
locations in the Denver, Colorado Terminal Arca, i.e..
(1 Silver Yard and Airlawn Industrial Park:

2) Denver Stockyards by means of the Stockyards Lead Track; and

(3) North Washington Park.

t2

DRIR connects with UP at all three of those locations. DRIR’s only connection

with BNSF is at Denver Stockyards by means of the Stockyards Lead Track.

£ The Complaint does not involve a Paper Barrier.
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In order for DRIR to be able to access BNST for interchange of traftic that
originates or terminates at DRIR s Silver Yard, it would be necessary for DRIR to
operate over less than one mile of UP’s Belt between Silver Yard and the
Stockyards Lead Track and then over its own Stockyards Lead Track to point of
connection with BNSF.

In 2005, DRIR and UP participated in a track swap whereby, as here pertinent, UP
acquired trackage at Airlawn Industrial Park as part of a through route, and UP
granted local trackage rights to DRIR to provide rail service to shippers at
Airlawn Industrial Park.

Thereafter, DRIR acquired approximately 30 acres of property near Airlawn
Industrial Park from Mr. Jack Silver. DRIR then constructed new trackage on that
property. As improved with that trackage, that property is commonly referred to
as Silver Yard.

Subsequent to completion of improvement of Silver Yard. nine shippers or
receivers of rail traffic located facilities, or used newly-constructed rail-truck or
truck-rail transloading facilities, at Silver Yard. Those shippers or receivers are
identified in Appendix 4 attached to this Complaint.

The traffic of the shippers and receivers identified in Appendix 4 is "New Traffic”
within the meaning of the RIA because such traffic is traffic to or from newly-
constructed customer facilities on DRIR by new customers to DRIR, within the

meaning of Paragraph | of Exhibit F of the RIA.
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11.

During a lengthy period following completion of Silver Yard, DRIR negotiated
unsuccessfully with UP for trackage rights over the short segment of UP"s Belt
between Silver Yard and the Stockyards Lead Track in order to provide access for
DRIR to BNST, restricted solely to the New Tratfic that originated or terminated
at Silver Yard. DRIR made it clear to UP that DRIR was not thereby seeking
trackage rights for access to BNSF on traffic to or from customers served by
DRIR in Airlawn Industrial Park because the traffic of those customers is not
“New Tralfic™ within the meaning of the RIA.

UP has steadfastly refused to grant the requested trackage rights to DRIR in regard
to the “New Traffic” to or from Silver Yard. Instead. UP has stated that it will
perform transportation between Silver Yard and the Stockyards Lead Track for its
own account at a stated switching charge per car. The switching charge per car,
when added to the rates quoted by BNSF for the “New Traffic”, would make it
uneconomic for Silver Yard shippers and receivers to ship or receive traffic to or
from points on BNSF.

If UP were to grant the requested trackage rights (or haulage rights). it would be
economic tor Silver Yard shippers and receivers to ship or receive traftic to and
from points on BNSF if customary charges for trackage rights (or haulage rights)
were to be added to BNSF’s line-haul rates and DRIR switching charges.

Prior to acquisition of Denver & Rio Grande Western Railway Company

(DRGW) by UP, DRGW operated pursuant to trackage rights over the segment of
p P g
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16.

17.

the Belt between what is now Silver Yard and the Stockyards Lead Track. There
was no congestion problem as a result of those trackage rights.

Tratfic to or from Silver Yard is traffic from newly-constructed facilities on DRIR
by new customers of DRIR.

UP would not be unreasonably negatively impacted if traffic between Silver Yard
and the Stockyards Lead Track were to be transported by DRIR pursuant to
trackage rights over UP’s Belt or by means of haulage rights becausc UP did not
participate in that traffic prior to the location of new customers on DRIR at Silver
Yard.

The incremental traffic resulting from the traffic to be transported by trackage
rights by DRIR over UP"s Belt or UP haulage between Silver Yard and the
Stockyards Lead Track would not cause unreasonable interference with UP’s
operations.

The distance between Silver Yard and the Stockyards Lead Track via UP's Belt is
less than 15 miles.

The proposed trackage rights or haulage rights satisfy all elements of RIA Exhibit
C. Example 7.

Accordingly, the proposed trackage rights or haulage rights should be

implemented.

DRIR will provide evidentiary support for the foregoing allegations and supporting

argument in the arbitration proceeding to be instituted in accordance with the rules at 49 C.F.R.

Part 1108.



3 Statutory Basis of the Board’s Jurisdiction

The dispute involves a matter within the Board's jurisdiction under 49 U.S.C. § 11102(a).
i.e., use of terminal {acilities of a rail carrier by another rail carrier, However. pursuant to the
RIA, relief is to be determined in accordance with the standards sect forth in the RIA, not the
standards contained in the cited statute.

4. Statement Of The Issues As To Which Arbitration Is Sought

The ultimate issue for determination is whether the proposed trackage rights or haulage
rights arc shown to be in accordance with the guidelines for “new routes™ contained in the RIA.
Lxhibit C. Example 7.

Subordinate issues for determination are (1) whether the traffic to be transported pursuant
to the proposed trackage rights or haulage rights is “New Traffic™ as that term is defined in the
RIA, as amended; (2) whether there would be a “congestion problem™ as result of the incremental
traffic moving pursuant io the proposed trackage rights or haulage rights; and (3) whether the
distance for which the trackage rights or haulage rights are sought is 15 miles or less.

The subordinate issue involving “New Traffic” requires a determination (1) whether the
traffic to be transported by means of the proposed trackage rights or haulage rights is traffic from
newly-constructed customer facilities on DRIR by new customers of DRIR; and (2) whether UP
would be unreasonably negatively impacted by virtue of the proposed trackage rights or haulage
rights.

The subordinate issuc involving a “congestion problem” involves a determination
whether the incremental traftic resulting from the “New Traffic” can be handled without causing

unrcasonable interference with UP’s operations.

-8-



S. Reclief Sought

DRIR sceks trackage rights over less than one mile of UP’s Belt between Silver Yard and
the Stockyards Lead Track. DRIR would accept haulage rights in lieu of trackage rights.
6. Verification

The verification of Thomas Z. Mars. President of DRIR, is attached to the Complaint as
Appendix 5.

7

7. Willingness To Arbitrate And Be Bound
DRIR hereby certifies to its willingness to arbitrate the matter raised in this Complaint

and to be bound by the result of the arbitration.

8. Demand That UP Arbitrate And Be Bound

DRIR hereby demands that in accordance with the RIA, UP likewise agree (o arbitrate the
matter raised in the Complaint and to be bound by the result of the arbitration. As a party to the
RIA. UP has agreed to binding arbitration of claims for new routes of the nature raised in the
Complaint.

9. Conclusion

WHEREFORE, the Board should accept this Complaint for filing and institute an

arbitration proceeding in accordance with the rules at 49 C.F.R. Part 1108.

Respectfully submitted,

DENVER ROCK ISLAND RAILROAD COMPANY
THOMAS Z. MARS, President

3400 Cast 56" Avenue

Commerce City, CO 80022

(303) 296-0900

Complainant

9.



DATE FILED: March 16,2012

/FW’U“-W\A (: e {:WL GW"UQ
THOMAS F. McFARLAND

THOMAS F. McFARLAND, P.C.

208 South LaSalle Street, Suite 1890
Chicago. IL. 60604-1194

(312) 236-0204 (ph)

(312) 201-9695 (fax)
mcfarland@aol.com

Attorney for Complainant
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APPENDIX 2
AMENDMENT TO

RAILROAD INDUSTRY AGREEMENT

The American Short Line and Regional Railroad Association (“ASLRRA?), on behalf of the Small
Railroads, and the Association of American Railroads, on behalf of the Large Railroads, entered into the Railroad
Industry Agreement (“Agreement’) on September 10, 1998. The ASLRRA hereby further agree as follows:

(¥

The Agreement is hereby amended as follows:

a. The section of the Agreement entitied “Paper Barriers” on page 2 is amended by adding, at the
end thereof, the following sentence:

“See Exhibit F for interpretation of this principle.”

b. Section VI of the Agreement is stricken in its entirety and the following is inserted in its place:

“VII. RAIL INDUSTRY WORKING GROUP

(a) Ajoint “Rail Industry Working Group” (“RIWG") shall be created to address all policy
aspects and issues relating to the application and effects of this Agreement. It shall also
provide a forum for the discussion of opportunities and concerns relating to issues
between the Large Railroads and Small Railroads and to assure that the expectations of
this Agreement are attained by having the terms of this Agreement consistently
interpreted and applied throughout the railroad industry. The RIWG shall be comprised
of Large Railroad managers who are responsible for the development of business with
the Small Railroads and of Small Railroad operators who have first-hand knowledge of
relevant rail transportation problems, issues, and opportunities. It shall consist of 16
members. There shall be one member designated from each of the seven Large railroad
subscribers to this Agreement, seven members from Small Railroads who are
subscribers to this Agreement (to be designated by the ASLRRA), and one member each

from the AAR and the ASLRRA. (The AAR and ASLRRA representatives shall be non-
voting members.)

(b) The RIWG shall meet at least quarterly and, in addition, at any time upon the request
of any member of the RIWG or upon notification from a party of its intent to withdraw
from the Agreement pursuant to Section VIIi(b). RIWG members may participate in
meetings either in person or by conference call. Counsel from the AAR and/or the
ASLRRA shall attend RIWG meetings. Unless an objection is raised by any member,
technical and other issue-specific experts and advisors may be invited to attend portions
of RIWG meetings relevant to their respective interests.

(c) The RIWG may, from time to time, issue opinions or interpretations regarding the

provisions of this Agreement. Any such opinion or interpretation must be in writing and
by unanimous vote of the RIWG.

(d) The RIWG shall not, in any circumstance, have authority to set rates or charges or
reach any agreement respecting rate-related matters.”

I




c. Section VIII of the Agreement is amended by: (1) deleting the term “Senior Policy Committee”

in subsection (b) and inserting, in its place, the term “RIWG”; and (2) adding a new subsection
Vlli(c) at the end thereof as follows:

“Opinions and interpretations adopted by the RIWG in accordance with the requirements
of subsection VIl(c) of this Agreement shall be delivered to each then current subscriber
by the AAR (to the Large Railroads) and the ASLRRA (to the Small Railroads). Each
such opinion or interpretation shall be deemed to be a part of this Agreement and shall
be binding upon all subscribers hereto; provided, however, that if, within 30 days of
receipt of an opinion or interpretation, a subscriber gives notice pursuant to subsection
VIII(b) of its intent to withdraw from this Agreement and withdraws from the Agreement
90 days thereafter, such subscriber shall not be bound by the interpretation or opinion.”

d. Attachment 1 hereto is incorporated into the Agreement after Appendix E (page 25) as a new
Appendix F (pages 26 and 27) and made a part of the Agreement.

e. The “LIST OF EXHIBITS" on page 8 of the Agreement is amended by inserting, at the end of
thereof, the following:

“Exhibit F: Interpretation Relating to Paper Barriers
(applies to all participating Class I, Il and Il
Railroads)”

Individual Large and Small Railroads who are current subscribers to the Agreement shall indicate
their acceptance of this Amendment by executing a separate document (“Acceptance

Agreement’) indicating their agreement to subscribe to and be bound by the terms and conditions
of the Agreement, as amended by this Amendment.

Notwithstanding any provisions of Section VIIi(b) of the Agreement to the contrary, the delivery by
a subscriber of an Acceptance Agreement as described in Section 2 of this Amendment shall also
be considered giving notice to the AAR, ASLRRA, and the Senior Policy Committee, pursuant to
Section VIlI(b) of the current Agreement, of such subscriber's withdrawal from such original
unamended Agreement 90 days after such subscriber's delivery of the Acceptance Agreement.

Capitalized terms not otherwise defined in this Amendment shall be as defined in the Agreement.

Except as amended hereby, all other terms and conditions in the Agreement shall remain in full
force and effect between and among the subscribers thereto.

For the Large Railroads: For the Small Railroads:
Edward R. Hamberger (AAR) Richard F. Timmons (ASLRRA)
Date: Date:
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RAILROAD INDUSTRY AGREEMENT

I. BACKGROUND

On April 2 and 3, 1998, the Surface Transportation Board ("STB") conducted two days of informational
hearings to examine issues of rail access and competition in today's railroad industry.

In Ex Parte No. 575, the STB described the areas of concern expressed by the Short Line Railroads:

"Paper Barriers"-Contractual obligations incurred when Short Line carriers acquired lines from larger,
connecting carriers;

Inadequate car supply; and

Lack of alternative routings.

The STB noted that private-sector negotiations were already underway and urged the parties to resolve
these issues expeditiously.

In order to promote a stronger rail industry, this Railroad industry Agreement ("Agreement"} is entered
into by the Association of American Railroads ("AAR") on behalf of participating Large Railroads (Class | carriers
as defined by the regulations of the STB who subscribe to this Agreement) and by the American Short Line and
Regional Railroad Association ("ASLRRA") on behalf of participating Small Railroads (Class i and lll rail carriers
as defined by the regulations of the STB who subscribe to this Agreement).

Il. DEFINITIONS AND OTHER NOTES

For purposes of this Agreement and accompanying attachments, the following apply:
"Access" means interchange, intermediate switching, or haulage (or frackage rights at grantor's opfion);

No new Access to industries, shippers or receivers not now served is granted or created; all Access is
Railroad to Railroad;

Carrier providing interchange, switching, haulage, trackage rights, or other service will be entitled fo fair
compensation for use of its facilities and/or services;

"New Traffic" means traffic that (1) is not now moving by rail (except for reasons of seasonality or unusual
disruptions of shipping pattems outside the control of the Large Railroad, such as plant shutdowns) and
(2) does not unreasonably negatively impact the Large Railroad.

“Congestion Problem" means that Access to or through a terminal, or to or via a frack segment, need not
be granted because incremental traffic caused by the New Traffic cannot be handled without causing
unreasonable interference with the owner’s operations. if the interference can be reasonably remedied by

additional facilities and/or services, the carrier seeking Access is entitled to such facilities and/or services,
provided it pays fair compensation;

"Short Line" ("SL"} is a Class Il railroad;



"Small Railroad" ("SRR") is a Class Il or lll railroad;
“Large Railroad" ("LRR") is a Class | railroad;
*Non-Short Line" ("Non-SL"} is a Class | or |l railroad.

"Railroad" ("RR") is a Class I, Il or lIl railroad.

lil. PRINCIPLES OF RELATIONSHIP

The parties agree that this Agreement shall be guided by the following public policy principles:

General

Laws and regulations must be consistent with the fundamentals of rail economics. That was the genius of

Staggers reforms such as permitting differential pricing, authorizing contracts and allowing most rates to be set by
the market led to a rail renaissance.

Private sector solutions are best. Railroads and shippers are better served with market based solutions.

Parties should turn to government only when the market cannot operate effectively and then only when private
negotiations fail.

U.S. freight railroads are the most efficient in the world and wholesale changes in how they are regulated
should not be made in the absence of compelling evidence of significant problems. American railroads
form the world's most efficient rail system and confribute to the international growth and competitiveness of U.S.

industry. Itis not sound public policy to mandate major changes unless there are serious problems and proven
alternatives.

Large and Small Railroads are integral to the provision of rail service in the U.S. The business common to
each is a collective effort for the benefit of both Large and Small Railroads and the railroad shipping public, made
possible by the unique contributions of each.

Small Railroads deserve fair and workable solutions. When a Small Railroad has a legitimate grievance, the

available remedy should be as fair, quick and inexpensive as possible, particularly for minor disputes. Arbitration
should be available to settie most matters.

Paper Barriers

Only legitimate "paper barriers" should be enforceable. Paper barriers are restrictions on interchange
imposed by contract at the time of the creation of the Short Line. Legitimate paper barriers are those that are
designed as fair payment for the sale or rental value of the line that created the Short Line. Such barriers should
not restrict the Short Line's ability to develop New Traffic with another carrier if the selling or leasing Large
Railroad cannot or will not participate in the New Traffic. Excessive per car charges or other penalties imposed if

a car is interchanged to another Large Railroad (other than legitimate paper barriers) are unreasonable and
should not be permitted.

See Exhibit F for interpretation of this principle.



Routing Alternatives and Access

Rail networks should be operated to maximize the efficiency of the network for ALL its users. A law or
regulation that requires a Railroad {o put the needs of the few ahead of the overall needs of the network is not

sound public policy. Both Large and Small Railroads are dependent on interchanges and manifest train
schedules.

A Large Railroad seller/lessor should not be able to block a Short Line's reasonable attempts to gain New
Traffic that the Large Railroad cannot handle or for which it cannot offer a competitive package. The Short
Line's attempt to gain New Traffic is not reasonable, however, if (1) the incremental traffic caused by the new
business cannot be handled without causing unreasonable interference with the Large Railroad's operations; or
(2) the Large Railroad is not adequately compensated for use of its tracks, yards and other facilities necessary to
accommodate the traffic between the Short Line and another Railroad; or (3) the traffic of the Large Railroad is
negatively impacted by such action.

Rail revenues, service and routing choices are intertwined. Railroads are networks that require huge
amounts of capital investment in order to function most efficiently. A law or regulation that reduces a Railroad's
ability to invest in infrastructure is not sound public policy.

Car Supply

Car supply is a problem of mutual concern to Small and Large Railroads. The answer should not lie in
government regulation, butin private industry negotiation.

IV. PRINCIPLES OF AGREEMENT

1. Car Supply Policy (applies to all participating Class |, Il and Il Railroads)

A joint committee of senior representatives of Large and Small Railroads will meet to explore opportunities where
they can work together to meet customers' car supply needs for existing and new business. In general, this
committee will examine a long list of potential cooperative policies and innovative programs that will enhance car
supply within the bounds of sound business principles and appropriate return on investment. A detailed protocol
for car supply is attached as Exhibit A.

2. Cooperative Service Actions (applies to all participating Class |, Il and !l Railroads)

Large and Small Railroads agree to develop and implement Interchange Service Agreements ("ISA’s") with each
other to include standards for service and measurements to be used to manage improvement. Regular meetings
between Large and Small Railroad corporate and operating personnel will be scheduled to resolve issues and
improve service to customers. A more detailed protocol governing service is attached as Exhibit B.

3. Paper Barriers and New Routes (applies to participating Class | and |ll Railroads)

a) General Premise: If the requested Access or routing helps the connecting Short Line and
does not harm the Large Railroad, then the request should be approved as it will improve shipper rail
service while strengthening the rail industry.



b) Paper Barriers and New Routes: The Large and Short Line Railroads agree to work
cooperatively to increase rail freight business. Joint initiatives designed to increase Short Line freight business
under certain circumstances include, but are not limited to, waiver of contractual interchange resfrictions and
Large Railroad haulage of Short Line fraffic. See Exhibit C (Examples 1-7).

In other cases, Large and Short Line Railroads may voluntarily agree at any time to renegotiate the terms
of sale agreements including, but not limited to, terms relating to limitations on interchange (legitimate paper
barriers). The renegotiations of limitations on interchange shall include consideration of additional compensation
due to the Large carrier reflecting changes to the economic and market assumptions made by the Large and

Short Line carriers at the ime of original sale based upon the limitations on interchange at the time of such sale
as well as all other relevant factors.

4. Switching. Heavy Axle Loads, and Certain Rate Policies (applies to all participating Class |, I and Il
Railroads)

a) Switch Charges:

i) General Premise: The Large and Small Railroads agree that, subject to (iii) and (iv)
below, existing (or future) intermediate and reciprocal switching charges between Large and Small
carriers shall be comparable to existing (or future) charges between Large Railroads in similar
circumstances and conditions.

i) Any intermediate (switching between carriers) or reciprocal (switching between customer
and carrier) switch charges existing between Large and Small Railroads on or after the effective date of this
agreement shall be comparable to existing charges between Large Railroads in similar circumstances and
conditions. See Exhibit D (Examples 8 - 12).

i) This provision will not grant reciprocal switch Access for any carrier to any industry for
which Access is not otherwise provided.

iv) This provision shall not apply with respect to any switch charges that are the subject of
any administrative or judicial proceeding as of the date of this Agreement.

b) Heavy Axle Loads: With the growth of heavy axle load rolling stock (286,000 Ibs. or greater), the
Large Railroads agree to proportionately increase the Small Railroad share of the increase, if any, in overall

revenue for handling heavy axle loads to reflect tonnage in situations where traffic is priced on a per-car basis for
the Small Railroad. 1

c) Certain Rates Policies:

i) General Premise: The Large and Small Railroads commit fo provide market-based
competitive pricing for their customers, regardless of whether located on a Class | or connecting Small
Railroad, that is non-discriminatory under similar circumstances and conditions.

i) Recognizing that the establishment of rate and service levels are matters of individual
rather than collective consideration, assessment of market conditions upon which joint line price levels are based

! Subsection IV(4)(b) , Heavy Axle Loads, shall not apply to Montana Rail Link, Inc.; provided that this carve-out is without prejudice to
the rights of Burlington Northern Santa Fe or Montana Rail Link, Inc. under their existing agreement.
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will reflect consideration of capital and/or operating savings for the Large Railroads resulting from services
provided by the Small Railroads in the route. See Exhibit E for the sole application of this subsection(c).

V. APPLICATION

All sections of this Agreement apply fo Large Railroads (Class I} and Short Line Railroads (Class Ili) that
indicate their participation by individual subscription to this Agreement. All sections of this Agreement except
Section (IV)(3) - "Paper Barriers and New Routes™ apply to Class Il Railroads that indicate their participation by
individual subscription to this Agreement. All items provided for in this Agreement shall be binding upon all
participating Railroads. Any relief available to any party under this Agreement shall be prospective only. To the
extent that relief is granted by an arbitrator pursuant to the terms of this Agreement, such relief shall be limited

solely to the period commencing on or, at the arbitrator's discretion, after the date that the subject arbitration
proceeding was initiated.

VIi. ARBITRATION

The participating Large and Small Railroads agree that if they have a dispute arising under Sections
(IV)(3) - "Paper Barriers and New Routes" or Section (IV)(4) - "Switching, Heavy Axle Loads, and Certain Rate
Policies" of this Agreement that cannot be resolved through discussion and negotiation between the parties
involved, the parties will submit any unresolved issues to arbitration under the auspices of the STB (Ex Parte No.
560). Such arbitration will be based on the policies and principles of those sections of this Agreement, and to the
extent applicable, the associated examples and exhibits, and will be binding on the parties.

VII. RAIL INDUSTRY WORKING GROUP

(a) A joint “Rail Industry Working Group” (*RIWG”) shall be created to address all policy aspects and
issues relating to the application and effects of this Agreement. 1t shall also provide a forum for the discussion of
opportunities and concerns relating to issues between the Large Railroads and Small Railroads and to assure that
the expectations of this Agreement are attained by having the terms of this Agreement consistently interpreted
and applied throughout the railroad industry. The RIWG shall be comprised of Large Railroad managers who are
responsible for the development of business with the Small Railroads and of Small Railroad operators who have
first-hand knowledge of relevant rail transportation problems, issues, and opportunities. It shall consist of 16
members. There shall be one member designated from each of the seven Large railroad subscribers to this
Agreement, seven members from Small Railroads who are subscribers to this Agreement (to be designated by the

ASLRRA), and one member each from the AAR and the ASLRRA. (The AAR and ASLRRA representatives shall
be non-voting members.)

(b) The RIWG shall meet at least quarterly and, in addition, at any time upon the request of any
member of the RIWG or upon notification from a party of its intent to withdraw from the Agreement pursuant to
Section VIii(b). RIWG members may participate in meetings either in person or by conference call. Counsel from
the AAR and/or the ASLRRA shall attend RIWG meetings. Unless an objection is raised by any member,

technical and other issue-specific experts and advisors may be invited to attend portions of RIWG meetings
relevant to their respective interests.

(c) The RIWG may, from time to time, issue opinions or interpretations regarding the provisions of
this Agreement. Any such opinion or interpretation must be in writing and by unanimous vote of the RIWG.

(d) The RIWG shall not, in any circumstance, have authority to set rates or charges or reach any
agreement respecting rate-related matters.



Vill. AMENDMENT AND TERM

(a) The parties to this Agreement recognize that changes may occur which require modification of
the terms of the Agreement. In the event of such changes, the parties agree that they will negotiate in good faith
to modify appropriately the Agreement.

(b) The initial term of this Agreement shall be for a period of five years from the date hereof. The
provisions of Section 1V(4), including Exhibits D and E, shall not become effective until the Board has entered an
order approving those provisions pursuant to 49 U.S.C. §0706. After the initial term, this Agreement shall remain
in effect for additional successive one-year terms; provided, however, that during any such additional term, any
party to this Agreement may withdraw from participation in this Agreement, only if such party has first (i) presented

the reason(s) for such withdrawal to the RIWG and (i) provided 90 days written notice to the AAR and the
ASLRRA.



Exhibit A:
Exhibit B:

Exhibit C:

Exhibit D:

Exhibit E:

Exhibit F:

LIST OF EXHIBITS
Car Supply Protocol (applies to all participating Class |, I, and Il Railroads)
Service Policy Protocol (applies to all participating Class 1, Il and Ill Railroads)

Guidelines for Paper Barriers and New Routes (applies to all participating Class | and Il
Railroads)

Guidelines for Intermediate and Reciprocal Switching (applies to all participating Class I, Il and Il
Railroads)

Guidelines for Certain Rate Policies (applies to all participating Class |, Il and Il Railroads)

Interpretation Relating to Paper Barriers (applies to all participating Class 1, Il and lil Railroads)



DEFINITIONS AND OTHER NOTES

“Access” means interchange, intermediate switching, or haulage (or frackage rights at grantor's option};

No new Access to industries, shippers or receivers not now served is granted or created; all Access is Railroad to
Railroad;

Carrier providing interchange, switching, haulage, trackage rights, or other service will be entitled to fair
compensation for use of its facilities and/or services;

“New Traffic” means traffic that (1) is not now moving by rail (except for reasons of seasonality or unusual
disruptions of shipping patterns outside the control of the Large Railroad, such as plant shutdowns) and
(2) does not unreasonably negatively impact the Large Railroad.

“Congestion Problem” means that Access to or through a terminal, or to or via a track segment, need not be
granted because incremental traffic caused by the New Traffic cannot be handled without causing
unreasonable interference with the owner's operations. If the interference can be reasonably remedied

by additional facilities and/or services, the carrier seeking Access is entitled to such facilities andfor
services, provided it pays fair compensation;

“Short Line" (*SL") is a Class |l railroad;

“*Small Railroad" (“SRR") is a Class I or lll railroad,;
“Large Railroad” (“LRR") is a Class | railroad;

“Non-Short Line" {“Non-SL"} is a Class | or Il railroad; and

“Railroad” (*RR") is a Class |, Il or Ili railroad.



Exhibit A

CAR SUPPLY
(Applies to participating Class I, Il and Il Railroads)

Large and Small Railroads will explore opportunities where they can work together, consistent with the
antitrust laws, to meet customers’ car supply needs for existing and new business.

A joint committee of senior representatives of Large and Small carriers will identify car types for which
existing fleets (Railroad, shipper, etc.) are projected to be inadequate for current and future demand. Further, the
joint committee will examine the ability of Small Railroads to provide freight cars for their customers for the
purpose of developing cooperative policies and programs to enhance the ability of the Small Railroads to have the
use of more new and used freight cars. Retumn on investment will be a consideration.

The joint committee will report its recommendations quarterly to the appropriate representatives of the
Large and Small Railroads.

Policies and programs to be considered to determine if they are feasible and mutually beneficial include,
but are not limited to:

TTX ownership and operation of general service cars

Regional pools for specific car types operated by interested Railroads

Joint ownership of equipment by Large and Small carriers

Underwriting of Small Railroad ownership by a larger carrier

Continued review of rate arrangements

Refurbishment of older cars

Improvement of transit and tumaround times

Opportunity for Small Railroads to buy surplus cars from Large Railroads on a mutually beneficial basis
Longer term bilateral agreements o facilitate equipment financing

Private agreement to establish car hire rates



Exhibit B

SERVICE POLICY
(Applies to participating Class |, Il and Il Railroads)

Most Small Railroads are dependent upon and serve merchandise traffic that moves in non-unit manifest
or local trains. Therefore, frequency and reliability of both interchange and manifest train schedules are of critical

importance to the ability of Small Railroads, as well as Large Railroads, to serve their customers and to grow
traffic and revenue.

To maintain a higher level of service, Large and Small Railroads agree to establish procedures for Small
Railroad corporate and/or operating personnel and Large Railroad senior corporate and/or operating officers (all
of whom having authority within their respective companies to effect a resolution of service issues) to meet on a
regular basis in order to review, among other items, train service and interchange priorities.

Each Large Railroad and each Small Railroad connectfing with a Large Railroad will develop and
implement Interchange Service Agreements ('ISA's') with each other. These ISA's will include agreement on terms
and standards to govern service and common procedures to measure interchange performance, manifest and/or
local train performance, and car cycle time for the purpose of providing Small Railroad customers with the
equivalent level of service provided to similarly situated Large Railroad customers taking into account factors such
as volumes, commodities transported and locations.
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Exhibit C

GUIDELINES FOR
PAPER BARRIERS AND NEW ROUTES

(Examples 1-7)

(Applies to participating Class | and lll Railroads)

11



Example 1
Paper Barriers

Short Line “A” (SL "A") and Railroad “B” (RR “B") both connect with Large Railroads “C" (LLR “C") either
in a common yard or terminal area. There is an opportunity for New Traffic that would originate on “A” and
terminate on “B’, or vice versa. There is no Congestion Problem. “C” must grant Access by either allowing “A”
and “B" to connect directly or by handling the traffic between “A” and “B” within the yard or terminal.

If existing movements between “A” and “B" are provided for by a reasonable intermediate switch charge
published by “C", “A” and “B” are already deemed to have Access.

: = hew Trafflc
s * Mo Canqestion Prohlem
: Csyord orterminal
SL A" / RR “B“
New Teatftic OD New Teafflc OD

LRR acn
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Example 2
Paper Barriers

Same facts as Example 1, except there is a Congestion Problem. Large Railroad “C" may deny Access.

« New Traffic
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Example 3

Paper Barriers

A legitimate paper barrier [see Section (Il1){6)] resulting from a line sale or leave by Large Railroad “A" to
Short Line “B" which restricts “B" from interchanging with Railroad “C" will be suspended to allow “B” to
interchange New Traffic with “C” without penalty if, after request by “B", “A” does not establish a competitive
package (rates, service and car supply) and “C” does.
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Example 4

Paper Barriers

Short Line “A” can physically connect with Short Line ‘B via Large Railroad “C's” yard or terminal but a
paper barrier restricts “A” from interchanging with “B*. “B" connects with Short Line “D" and “D" serves Customer

“X" also directly served by “C". “A" and “D” wish to develop business with Customer “X" that is not New Traffic.
“C” may deny Access.
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Example 5

Paper Barriers

Large Railroad “A" / Short Line "B traffic for Customer “X" has been lost to truck. "B” and “C" had no role
in causing the truck diversion to happen. “A” must grant Access to “B” and Short Line “C” through “A’s”
terminal or yard to redirect traffic to rail from truck (New Traffic). There is no Congestion Problem.
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Example 6

New Routes

Large Railroad “B” must grant Access via haulage (or trackage rights at “B's" option) for New Traffic
originating on Short Line “A" and terminating on Short Line “C", or vice versa, for distances up to fifty (50) miles
along "B's” line of railroad connecting “A” and “C” as long as there is not a Congestion Problem. “B" is not
obligated to provide equipment. Haulage (or trackage rights at “B's” option) may be for longer distance by mutual

agreement. If “B” does provide equipment, “B" is entitled to participate as a line-haul carrier in the rate if it so
chooses.
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Example 7

New Routes

Large Railroad “B” must grant Access via haulage (or trackage rights at “B's" option) between Short
Line “A" and Non-Short Line “C” to move New Traffic handled by “B" for distances up to fifteen (15) miles along
“B's” line of railroad connecting “A" and “C" as long as there is not a Congestion Problem. “B” is not obligated to
provide equipment. Haulage (or trackage rights at “B’s" option) may be for longer distance by mutual agreement.
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Exhibit D

GUIDELINES FOR
INTERMEDIATE AND RECIPROCAL SWITCHING

(Examples 8 - 12)

(Applies to participating Class I, Il and I}l Railroads)
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Example 8

Intermediate Switching Charges

Small Railroad “A” serves a terminal where Large Railroad “B" currently provides intermediate terminal
switching between a number of carriers including Small Railroad “C*. Small Railroad "C” serves the same
terminal as does another Large Railroad. Assuming the operating conditions are similar, "A" and “C” should pay
the same or similar charges as the other Large Railroad for receipt of similar services.

LRR “B* provides
switching
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Example 9

Intermediate Switching Charges

Small Railroad “A” serves a terminal, as do Large Railroad “B" and Large Railroad “C". “B” owns a share
of the terminal switching company and "A” and “C” own no share of the terminal switching company. “A” and “C"
may pay a higher per car intermediate switch charge than “B", reflecting its ownership interest. Assuming the
operating conditions are similar, “A" and “C” should pay the same or similar charges for receipt of similar services.

Partially owned

/ by LRR “8"7

LRR HBII LHR uclr
v -i.‘
el
T’

21



Example 10

Reciprocal Switching Charges

Large Railroads “A” and “B" and Small Railroad “C" serve a terminal. No other Large Railroads serve the
terminal. “A” and “B" charge each other $400 per loaded car for reciprocal switching within the terminal. “A”
charges “C" $500 per loaded car, and “B" charges “C" $600 or more per loaded car. A" and “B" must each
charge “C" $400 per loaded car, assuming similar circumstances and conditions.

Example 11

Reciprocal Switching Charges

Large Railroad “A” and “B" and Small Railroad “C" serve a terminal. No other Large Railroads serve the
terminal. “A” and “B" have a system-wide reciprocal switching arrangement with each other that provides for a
per-car charge less than or equal to $250 per loaded car. The charge (assessed by “A" and/or “B” to “C") for
switching in this particular terminal exceeds $250 per loaded car. If 115% of the actual cost of performing the
reciprocal switch service is greater than $250, “A" and “B” shall each charge “C" no more than said 115% of actual
cost. If 115% of actual cost is less than or equal to $250, “A" and "B” shall not charge “C” more than $250 per

loaded car. Nothing in this example prohibits a lower switch charge to “C” if such is mutually agreed to by “A’
and/or “B" and “C".

Example 12
Reciprocal Switching Charges

In terminals containing multiple Railroads (greater than three), the camier, on which the particular
customer to be Accessed by reciprocal switch is located, must not charge a Small Railroad a charge that is higher
than the highest charge to a Large Railroad or $250 per loaded car, whichever is greater. (The involved Large

Railroad may be parties to one or more system-wide reciprocal switching agreements providing charges to each
involved carrier of less than or equal to $250 per loaded car.)

Note:  Nothing in the provisions of Examples 10, 11 and 12 will grant reciprocal swiich access for any carrier to any industry for which
Access is not otherwise provided.
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Exhibit E
GUIDELINES FOR CERTAIN RATE POLICIES

(Applies to participating Class I, I and lil Railroads)

In the event that a Small Railroad has only one Class | connection or a Large Railroad has rate making
authority on behalf of a Small Railroad, and the Small Railroad is trying to generate New Traffic or is threatened
with the loss of existing traffic, and the Small Railroad believes that the Large Railroad is not adequately reflecting
the Large Railroad costs or relevant market conditions in a rate charged to a shipper of a comparable commodity
located on the Large Railroad in close proximity to a similar shipper located on the Small Railroad (similar
circumstances and conditions), then the Small Railroad can request the Large Railroad, within ninety (90) days, to
examine its costs and relevant market conditions and meet to discuss the matter. For purposes of this Agreement,
a haulage agreement between a Large Railroad and a Small Railroad does not give the Large Railroad rate
making authority on behalf of the Small Railroad.

The Large Railroad shall study its costs and the relevant market conditions, on an annual actual total cost
basis, from the area requested by the Small Railroad to the first crew change location common for the similar
Small Railroad and Large Railroad shipments in question. This study shall include all costs relevant to this
segment of the Large Railroad (including any savings attributable to the then present Small Railroad operations as
well as including any applicable handling charges paid by the Large Railroad to the Smalll railroad as part of the
costs incurred by the Large Railroad) and shall consider the volume and seasonality of the traffic in question and

capability of the Large Railroad, due to economies of scale, to reallocate assets and personnel during periods of
slow demand.

After the requested cost study has been completed, the Railroads shall meet to discuss the results.
Terms of confidential transportation contracts to which both Railroads are not a party will not be revealed. Acting

on the results of the study, the Large Railroad may choose to adjust one or more rates and/or charges or may
elect fo retain the status quo.

The Small Railroad, if not satisfied with the result, may invoke arbitration under Section VI of this
Agreement. Both parties and the arbitrator will treat all cost information involved in the arbitration as confidential.
Particular rates charged to individual shippers or receivers in transportation contracts shall not be considered in

arbitration under the terms of this Agreement. The arbitrator's decision can only deal with the rate complained of,
that is, the joint Large Railroad/Small Railroad rate.

If the arbitrator determines that the rate charged by the Large Railroad to the Small Railroad shipper
improperly favors the shipper on the Large Railroad, then the arbitrator may order a reduction of the rate, but only
to the extent needed to eliminate such favoritism. The rights provided in this Exhibit E reflect unique
circumstances and create no rights for any third parties.
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Exhibit F

INTERPRETATION RELATING TO PAPER BARRIERS

(Applies to participating Class 1, Il and Il Railroads)

The following situations shall be considered to meet the first element in the definition of “New Traffic”
pursuant to the RIA:

1. Traffic to or from newly constructed customer facilities on the Short Line by a new customer to the Short Line.
Expansions, relocations, or replacements of customer facilities from which traffic is currently or had been
previously moving by any mode of transportation (whether or not such existing facilities were previously located
on the Short Line) do not satisfy the first element of the definition of “New Traffic” under this paragraph.

2. Traffic to or from an existing facility located on the Short Line that has been shipped by any mode or modes of
transport other than by rail for a period of twelve consecutive months immediately prior to a request made
pursuant fo the RIA.

3. Traffic to or from an existing facility located on the Short Line if that facility has not shipped for a period of
twenty-four consecutive months immediately prior to a request made pursuant to the RIA.

For purposes of computing the time periods in paragraphs 2 and 3, periods during which there were unusual

disruptions of shipping patterns outside the control of the Large Railroad and the Short Line, such as plant
shutdowns, shall not be included.

This list is not intended to be exhaustive, and traffic not meeting these criteria may still be considered to meet the
first element of the “New Traffic” definition as determined by individual facts and circumstances.

In all these cases, in order to be considered “New Traffic" the traffic in question must also meet the second
element in the definition of “New Traffic" under the RIA, i.e., it must not have an unreasonable negative impact on
the Large Railroad. Factors in assessing whether there is an “unreasonable negative impact’ on a Large Railroad

would include, but not be limited to, circumstances where the traffic at issue was diverted from an existing
movement elsewhere on the Large Railroad.

In all instances the identification of “New Traffic" on a rail line shall not require the waiver of a “paper barrier*
unless the Large Railroad that sold or leased the rail line in question, and has the contract with the Short Line,

cannot offer a transportation package for the traffic which is competitive on a rate, service, and car supply basis
with motor carrier alternatives.
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ACCEPTANCE AGREEMENT

The Class Il and/or Class lll railroad(s) listed below hereby subscribe(s) to and agree(s) to be
bound by the terms and conditions of the Amendment signed on October 7, 2004, to the Railroad
Industry Agreement. The undersigned is authorized to execute this document on behalf of the
following railroad(s) [list additional railroads on a separate page if needed):

Dated:

Executed by:

Print or type name:

Title:

E-mail;

(Please complete and retumn this Acceptance Agreement page either by mail to ASLRRA, 50 F Street, N.W., Suite

7020, Washington, DC 20001-1564 or by FAX to (202) 628-6430, as soon as possible, but no Iater than Friday,
January 14, 2005.)
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PART 1108—ARBITRATION OF CERTAIN DISPUTES SUBJECT TO THE STATUTORY
JURISDICTION OF THE SURFACE TRANSPORTATION BOARD

Section Coneents

§ 1108 1 Definitions.

§ 1108 2 Statement of purpose, organization_and jurisdiction.
§ 1108.3 Matters subject to arbitration.

§ 11084 Relief

§ 1108.5 Fees and costs

§ 1108 6 Arbitrators

§ 1108.7 Arbitration commencement procedures.
§ 1108 8 Arbitration procedures

§ 1108.9 Decisions

§ 1108 10 _Precedent.

§ 1108 11 Enforcement and appeals

§ 1108.12 Additional matters

Authority: 49 U.S.C. 721(a).
Source: 62 FR 46217, Sept. 2, 1997, unless otherwise noted.

§ 1108.1 Definitions.

(a) Arbitrator means an arbitrator appointed pursuant to these provisions.
(b) /ICC means the Interstate Commerce Commission.

(c) Interstate Commerce Actmeans the Interstate Commerce Act as amended from time to time,
including the amendments made by the ICC Termination Act of 1995

(d) RSTAC means the Rail-Shipper Transportation Advisory Council established pursuant to 49 U S.C.
726.

(e) STB means the Surface Transportation Board.

() Statutory jurisdiction means the junsdiction conferred on the STB by the Interstate Cormmerce Act,
including junisdiction over rail transportation or servces that have been exempted from regulation
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§ 1108.2 Statement of purpose, organization, and jurisdiction.

] 0o

(a) These prowisions are intended to provde a means for the binding, voluntary arbitration of certain
disputes subgct to the statutoryjurisdiction ofthe STB, either between two or more railroads subgct to
the jurisdiction ofthe STB or between any such railroad and any other person

(b) These procedures shall not be awailable to obtainthe grant, denial, stay or revocation of any license.
authorization (e.g , construction abandonment, purchase, trackage rights, merger, pooling) or
exemption, or to prescribe or the future any conduct, rules, or results of general industry-wide
applicability Nor are they available for arbitration that is conducted pursuant to labor protectie
conditions These procedures are intended br the resolution of specific disputes between specific
parties involving the payment of money or involving rates or practices related to rail transportation or
service subject to the statutoryurisdiction ofthe STB

(c) The alternative means of dispute resolution prouded for herein are established pursuant to the
authonty of the STB to take such actions as are necessaryand appropriate to wilfill its jurisdictional
mandate and not pursuant to the Adninistrative Dispute Resolution Act, 5U S C 571et seq.

(d) On January 1, 1996, the STB replaced the ICC For purpcses of these procedures, It is inmatenal
whether an exemption from regulation was granted by the ICC or the STB

§ 1108.3 Matters subject to arbitration.

] 00

(a) Any controversy between two or more parties, subjct to resolution by the STB, and subgect to the
limitations in §1108.2 hereof may be processed pursuant to the prowsions of this part 1108, ifall
necessary parties voluntanly subject themselves to arbitration under these prousions after notice as
provided herein.

(b) Arbitration under these prousions is imited to matters over which the STB has statutory junisdiction
and may include disputes arising in connection wth junisdictional transportation, including servce being
conducted pursuant to an exemption. An Arbitrator should decline to accept or to render a decision
regarding, any dispute that exceeds the STB's statutory jurisdiction Such Arbitrator may resolve any
dispute properly before him/her in the manner and to the extent prowided heren, but onlyto the extent of
and within the limits of the STB's statutory junisdiction In so resolhving any such dispute, the Arbitrator
will not be bound by any procedural rules or regulations adopted by the STB for the resolution of similar
disputes, except as specifcally provided in this part 1108 prowided, however, that the Arbitrator wll be
guided by the Interstate Commerce Act and by STB and ICC precedent.

§1108.4 Relief.

] o

(a) Subject to specification in the complaint, as provided in §1108 7 herein, an Arbitrator may grant the
following types of relief

{1) Monetary damages, to the extent available under the Interstate Commerce Act with interest at a
reasonable rate to be specifed by the Arbitrator.

(2) Specitfic performance of statutory obligations {(including the prescription of reasonable rates), but br a
period not to exceed 3 years from the effective date of the Arbitrator's award.

(b} A party may petition an Arbitrator to modify or vacate an arbitral award in effect that directs future
specific performance, based on matenally changed circumstances or the criteria for vacation of an
award contaned in 9 U S.C 10

(1) A petition to modify or vacate an award in effect should be filed with the STB. The petition will be
assigned to the Arbitrator that rendered the avard unless that Arbitrator is unaailable, in which event
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the matter will be assigned to another Arbitrator.

{2} Any such award shall continue in efect pending dsposition ofthe request to modify or vacate. Any
such request shall be handled as exeditiously as practicable with due regard to provding an
opportunity for the presentation ofthe parties' views

§ 1108.5 Fees and costs.

] oo

(a) Fees will be utilized to defay the costs ofthe STB in administening this alternate dispute resolution
program in accordance with 31 U S C 9701. The fees for filing a complaint, answer, third party
complaint, third party answer, appeals of arbitration decisions, and petitions to modify or vacate an
arbitration award will be as set forth in 49 CFR 1002.2(f(87) All fees are non-refundable except as
specifically provided and are due wth the paying party's first filing in any proceeding

(b) The parties may agree among themselves who will bear the expenses of arbitration, including
compensation ofthe arbitrator Absent an agreement, each party will bear its own expenses, including,
without limitation, fees of experts or counsel Absent an agreement, the fees of the Arbitrator will be paid
by the party or parties losing an arbitration entirely If no party loses an arbitration entirely (as
determined by the Arbitrator), the parties shall share equally(or pro rata if more than two parties) the
fees and expenses If any, of the Arbitrator. absent en agreement otherwise

§1108.6 Arbitrators.

] oo

(a) Arb:itration shall be conducted byan arbitrator (or pand of arbitrators) selected, as provded herein,
from a roster of persons (other than active government officials) experienced in rail transportation or
economic Issues similar to those capable ofarising before the STB. The initial roster of arbitrators shall
be established bythe RSTAC In consultation with the Chairman of the STB, and shall contain not gwer
than 21 names The roster shall thereater be maintained by the Chairman of the STB, who may
augment the roster at any time to include other eligible arbitrators and may remove from the roster any
arbitrators who are no longer avallable The initial roster shall be published: thereater the roster shall be
available to the public. upon request, at all times For each arbitrator on the roster, the roster shall
disclose the lewel of the fee (or fee range) charged by that arbitrator.

(b) The parties to a dispute may select an arbitrator (or panel ofarbitrators) and submit the name(s})
(and. If not already on the roster of arbitrators, the qualifcations) of the agreed-upon person(s) in witing
to the Chairman of the STB. Any person(s) so designated who 15 not already on the roster, if found to be
qualified, will be added to the roster and may be used as the arbitrator(s) for that dispute.

{c) If the parties cannot agree upon an arbitrator (or parel of arbitrators), then each party shall, using the
roster of arbitrators, strike through the names of any arbitrators to whom they object, number the
remaining arbitrators on the list in order ofpreference and submit its marked roster to the Chairman of
the STB The Chairman will then designate the arbitrator (or parel of arbitrators if mutually preferred by
the parties) in order ofthe highest combined ranking of all of the parties to the arbitration

(d) The process of selecting an Arbitrator pursuant to this sectionshall be conducted confdentially
following the completion of the Arbitration Commencement Procedures set forth in §1108.7 hereof

(e} If, at any time during the arbitration process, a selected Arbitrato becomes incapacitated unwilling
or unable to fulfill his/her duties, or ifboth parties agree that the arbitrator should be replaced, a
replacement Arbitrator will be promptly selected under the processset forth in paragraphs (b) and (c) of
this section

§ 1108.7 Arbitration commencement procedures.

[£] o

{2) Each demand for arbitration shall be conrmenced with a written complaint. Because arbitration under
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these procedures 1s both luntary and binding, the complaint must set forth in detail. the nature ofthe
dispute, the statutory basis of STB jurisdiction, a clear, separatestatement of each issue as to which
arbitration is sought; and the specifc relief sought. Each complaint shall contain a sworn, notarized
verification. by a responsible official of the complaining party, that the factual allegations contained in the
complaint are true and accurate Each conplaint must contan a statement that the complainant is willing
to arbitrate pursuant to these arbitration rules and bebound by the result thereof in accordance with
those rules, and must contain a demand that the defendants likewise agree to arbitrate and be so

bound

{b) The complaining party shall serve, by overnight mail or hand delivery, a signed and dated original of
the complaint on each defndant (on a resporsible official at his or her usual place ofbusiness), and an
onginal and two copies on the STB, accompanied by the fiing fee prescribed under §1108.5(a) and sd
forth in 49 CFR 1002 2(§(87) Each complaint served on a defendant shall be acconpanied by a copy of
this part 1108

(c) Any defendant willing to enter into arbitration unde these rules must, within 30 days of the date ofa
complaint, answer the complaint in writing. The answer must contain a statement that the defendant is
willing to arbitrate each arbitration issue set forth in the complaint or specify which such issues the
defendant is willing to arbitrate Ifthe answer contains an agreement to arbitrate some but not all ofthe
arbitration 1ssues n the conplaint, the complainant will have 10 days from the date ofthe answer to
advise the defendant and the STB in writtng whether the complainant is willing to arbitrate on that basis.
Upon the agreement of the parties to arbitrate, theserules will be deemed incorporated by reference into
the arbitration agreement

(d) The answer of a party willing to arbitrate shall also contain tha party's specific admissions or denials
of each factual allegation contained in the canplaint, affirmative defenses, and any counterclaims or set-
offs which the defendant wishes to assert against thecomplainant The nght of a defendant to advance
any counterclaims or set-offs, and the capacity of an Arbitrator to entertain and render an award with
respect thereto. I1s subpct to the same jurisdictional imits as govern the complaint.

{e) A defendant's answer must be served on the complainant, other parties, and the STB in the same
manner as the complaint

(f) A defendant wiling to enter into arbitration under these procedures onlyif it 1s able to obtain cross
relief against another deendant or a non-party may serve an answer containing an agreement to
arbitrate that is conditioned upon the wilingness of any such third party to enter into arbitration as a third
party defendant Simultaneously with the semce of any such conditional answer, the defendant making
such answer shall serve a complaint and demand for arbitration on the party whose presence that
defendant deems to be essential, such conplaint and demand to be drawn and served In the same
manner as provded in paragraphs (a) and (b) ofthis section A defendant receiving such a comrplaint
and demand for arbitration and that is wlling to so arbitrate shall respond in the same manner as
prowided in paragraphs (¢}, (d), and (e) ofthis section

{g) Upon receipt of a complaint and demand for arbitration served by a complainant on a defendant, or
by a defendant on a third-party defendant, the STB promptly will notify the parties serung and recemng
such documents of any patent deficiencies, jurisdictional or otherwise, which the STB deems fatal to the
processing ofthe complaint, and will suspend the timetable for processing the arbitration until firther
notice Ifthe complainant 1s unwliling or unable to remedy such deficiencies to the satisBction of the
STB within such time as the STB may specify, the complaint shall be deemed to be withdrawn without
pre;udice Upon satistction that two or more parties have unconditionally agreed to arbitrate under
these procedures, the STB will so notify the parties and conmence procedures for the selection ofan
Arbitrator

(h) An agreement to arbitrate pursuant to these rules wil be deemed a contract to arbitrate, subgct to
Iimited review by the STB pursuant to §1108 11(c), br the purpose of subjecting the arbitration award to
the provisions of 9 U S C 9 (court enforcement of an arbitration award) and 9 U.S C. 10 (vacation of an
arbitration award by a court on certain limted grounds).

§ 1108.8 Arbitration procedures.

] oo

(a) The Arbitrator will establish rules, including tinetables, for each arbitration proceeding
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(1) The evidentiary process will be completed within 90 days from the start date established bythe
arbitrator, and the arbitrator's decision wil be issued within 30 days from the close of the record. The
parties may agree to vary these timetables. however, subject to the approval of the arbitrator Matters
handled through arbitration under these rules ae exempted from any applicable statutorytime himits,
pursuant to 49 U.S C. 10502

(2) Discovery will be available only upon the agreement of the parties

(b) Evidence will be submitted under oath Evidence may be submitted in wnting or orally, at the
direction ofthe Arbitrator. Hearings fr the purpose of cross-examining witnesses will be permitted at the
sound discretion ofthe Arbitrator. The Arbitrator, at his/her discretion may require additional evdence

(c) Subject to alteration by the Arbitrator or by agreement of the parties in indivdual proceedings, as a
general rule where evidence i1s submitted in written form, the complaining party will proceed first, and
the defendant will proceed next The complainant will then be given an opportunity to submit a reply At
the discretion ofthe Arbitrator, argument may be submitted with each evidentiary filing or in the form of a
brief after the submission of all evidence Page imits will be set by each Arbitrator for all wntten
submissions of other than an evdentiary nature.

(d) Any written document, such as a common carrier rate schedule, upon which a party relies should be
submitted as part ofthat party's proof, in whole or in relevant part The Arbitrator wil not be bound by
formal rules of evidence, but will avoid basing a decision entirely or largely on unreliable proof

(e) Where proof submitted to an Arbitrator addresses railroad costs, suchproof should be prepared in
accordance with the standards enployed by the STB in ascertaining the costs at issue. Discoery
should be sufiicient to enable parties to meet these standards

(f) Where the Arbitrator is advsed that any party to an arbitration proceeding wishes to keep matters
relating to the arbitration confdental, the Arbitrator shall teke such measures as are reasonably
necessary to ensure that such matiers are treated confdentially by the parties or their representatives
and are not disclosed bythe Arbitrator to non-authorized persons. Ifthe Arbitrator regards any
confidential submission as being essential to his/her witten decision, such inbrmation may be
considered in the decision but the Arbitrator wil make every effort to omit confidential information from
his’her written decision.

§1108.9 Decisions.

[£] 0o

(a) Decisions ofthe Arbitrator shall be in witing and shall containfindings of fact and conclusions All
such decisions shall be sened by the Arbitrator by hand delivery or overright mail on the parties. At the
same time, the arbitrator shall notify the STB, in writing, that a decision has been rendered

(b) By agreeing to arbitrate pursuant to these procedues. each party agrees that the decision and avard
of the Arbitrator shali be binding and j:diciaily enforceable in law and equity in any court of appropnate
jurisdiction, subject to a imited right of appeal to the STB as provided below.

§ 1108.10 Precedent.

] oo

Decisions rendered by arbitrators pursuant to these procedires shall have no precedential value.

§1108.11 Enforcement and appeals.

] 0o

(a) An arbitration decision rendered pursuant to theseprocedures may be appealed to the STB within 20
days of service of such decision Anysuch appeal shall te served by hand delivery or overnight mail on
the parties and on the STB, together with a copy of the arbitration decision. Replies to such appeals nay
be filed within 20 days of the filing of the appeal with the Board An appeal or a replyunder this
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paragraph shall not exceed 20 pages in lergth The parties shall furnish to the STB an original and 10
copies of appeals and replies fled pursuant to ths section The filing fee for an appeal wil be as set
forth in 49 CFR 1002 2(}(87)

(b) The filing of an appeal, as allowed in paragraph (a) of this §1108 11, automatically will stay an
arbitration decision pending disposition ofthe appeal The STB will decide any such appeal within 50
days after the appeal is fled Such decision bythe STB shall be served in accordance with normal STB
service procedures

(c) The STB will review, and may vacate or amend, an arbitration award 1n whole or in part, only on the
grounds that such award

(1) Exceeds the STB's statutory jurisdiction, or
(2) Does not take Its essence fom the Interstate Conrmerce Act.

(d) Effective arbitration decisions rendered pursuant to these procedures. whether or not appealed to the
STB may only be enforced in accordance wth 9 U S C. 9 and vacated by a court in accordance wth 9

U S C 10, except that an STB decision vacating an arbitraion award 1s reviewable under the Hobbs Act,
28 U.S C 2321, 2342

§ 1108.12 Additional matters.

[£] co

Where an arbitration demand 1s filed by one or more complainants against one or more defendants, the
complainants as a group and the deéndants as a group shall be entitled to esercise those rights, with
respect to the selection ofarbitrators, as are conkrred on individual arbitration parties.
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APPENDIX 4
CONSIGNORS OR CONSIGNEES WHO SHIP OR RECEIVE TRAFFIC
AT NEWLY-CONSTRUCTED FACILITIES ON DENVER ROCK
ISLAND RAILROAD COMPANY AT SILVER YARD, DENVER, COLORADO*
1. Heritage-Crystal Clean, Inc.

2, Environmental Development Group

Veolia Water North America, LLC

(V3]

4, City of Denver, Colorado

n

Mars Steel Corporation

6. Cedar Creek Timber Corp.

7. Nachurs Alpine Solutions

8. Cryotech Deicing Technology

9. Texas Sand & Gravel Co.

The traffic of a number of the above consignors or consignees is transporied by DRIR prior
or subsequent to transloading from truck to rail or from rail to track at a transloading facility
on DRIR at Silver Yard operated by Rocky Mountain Transload, Inc. In addition to the
recurring traffic of those consignors and consignees, significant quantities of lime. cement
and salt, are transloaded at Silver Yard.



APPENDIX §

VERIFICATION
THOMAS Z. MARS, being duly sworn, states that he is President of Denver Rock Island

Railroad Company (DRIR); that he is familiar with the facts asserted in the foregoing Complaint,

and that all of those facts are true and correct.

SUBSCRIBED AND SWORN to
before me this A5 _day
of March, 2012

Notary Public

et s oo

My Commission Expires: My Camiission Exuires 2142013



CERTIFICATE OF SERVICE
I hereby certify that I have served a copy of the foregoing Complaint to Commence
Arbitration under 49 C.F.R. § 1108.7(a) by UPS overnight mail on the following responsible

officials of Defendant Union Pacific Railroad Company:

Mack H. Shumate, Esq.

Scnior General Attorney

Union Pacific Railroad Company
101 N. Wacker Dr., Suite 1920
Chicago, IL 60606

Michael Hemmer. Esq.

Senior Vice President-Law and General Counsel
Union Pacific Railroad Company

1400 Douglas Street

Stop 1580

Omaha. NE 68179
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Thomas F. McFarland




