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CONSOLIDATED PETITIONS TO REOPEN

1. Petitioner, James Riffin, (“Riffin” or “Petitioner™), respectfully petitions the Surface
Transportation Board (*“Board™), pursuant to 49 CFR 1115.4, to reopen the above entitled
proceedings, and in support thereof states:

2. Since the above two proceedings are intertwined and are based on the same essential fact,
the Petitioner has elected to file this Consolidated Petitions to Reopen. By filing consolidated
petitions to reopen, the Board’s resources will be used more efficiently.

3. FD 34997: InJames Riffin — Petition for Declaratory Order, STB Finance Docket No.
34997, (“FD 34997”), Riffin asked the Board to issue a declaratory order holding that Riffin’s
construction activities at his Cockeysville maintenance-of-way (“MOW?”) facility and Riffin’s
maintenance-of-way activities on his Allegany Rail Line', were preempted from local and State
regulation pursuant to 49 U.S.C. 10501(b) (2) and (1), respectively. In a July 13, 2011 decision,
the Board held that since it had previously held (in FD 35245, Served September 15, 2009), that
Riffin was not a ‘rail carrier,” due to Riffin not having a *suitable legal interest’ in the Allegany
Rail Line, Riffin’s activities could not be subject to the Board’s exclusive jurisdiction, since only
activities by a ‘rail carrier’ are subject to the Board’s jurisdiction. Op. at 4.

4. FD 35245: InJames Riffin — Petition for Declaratory Order, STB Finance Docket
35245 (“FD 35245”), Riffin asked the Board to issue a declaratory order holding that Riffin
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' See CSX Transportation, Inc. — Abandonment Exemption — In Allegany County, Mi
STB Docket No. AB-55 (Sub-No. 659X) (STB served August 18, 2006).
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became a rail carrier on August 18, 2006, when the Board granted Riffin authority to acquire and
operate the Allegany Rail Line?. Riffin also asked the Board for authority to acquire and operate
the Veneer Spur as an additional line of railroad. In a decision served on September 15, 2009
(“September 15, 2009 Decision™), the Board held that Riffin was not a ‘rail carrier’ since
“Riffin does not appear to be capable of providing service over the Allegany line at this time as
he does not own the line or have any other suitable legal interest in it that gives him the ability to
exercise the authority the Board has granted.” Op. at 6. This decision was based on the premise
that Riffin did not “own” or have “any other suitable legal interest” in the Allegany Rail Line,
since CSX had erroneously deeded the Line to WMS LLC, a Maryland Limited Liability
Company that Riffin owned. (The record was clear that Riffin paid the full purchase price for the
Allegany Rail Line.) The Board further held in the September 15, 2009 decision that since it had
held that Riffin was not a ‘rail carrier,’ his acquisition of the Veneer Spur would not constitute

the acquisition of an *additional’ line of railroad.

CRITERIA TO REOPEN A PROCEEDING

5. 49 CFR 1115.4 states:

“A person at any time may file a petition to reopen any administratively final action of
the Board pursuant to the requirements of §1115.3 (c) and (d) of this part. A petition to
reopen must state in detail the respects in which the proceeding involves material error,
new evidence, or substantially changed circumstances and must include a request that the
Board make such a determination.”

NEW EVIDENCE / SUBSTANTIALLY CHANGED CIRCUMSTANCES

6. Appended hereto is a transcript of the Court’s’ February 16, 2011 ruling, wherein the

Court made the following findings of facts and conclusions of law:
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3 U.S. Bankruptcy Court for the District of Maryland, Baltimore Division, in In re:
James Riffin, Case No. 10-11248.



A. “But the real issue is whether or not there is property of the estate to be sold. This
question, in turn, is governed by Section 541 of the Bankruptcy Code, which section
provides that all legal and equitable interests of the debtor, as of the commencement
of the bankruptcy case, become property of the bankruptcy estate.” T. p. 4, L. 4-9.

B. “The board denied the motion to compel.* It did not do so by finding as to whom had
the right to be the grantee or owner of the line. It made no such finding. Instead, it
denied it because the board found that the issue of who had contract rights under the
purchase agreement and could enforce that agreement were matters of state contract
and real estate law, and that should be left to the state courts to decide.” T. p. 9, L.
19-25.

C. *Property interests, even in a bankruptcy case, are not determined by bankruptcy law
and generally are determined by applicable state law, under the decision of the United
States Supreme Court in Butner v. United States, found at 440 U.S. 48, a 1979
opinion. The real estate of this line and personalty located thereupon are in the state
of Maryland, and are hence governed by Maryland law.

Maryland recognizes the rights of a contract purchaser of real estate as a form of
equitable title. Upon delivery and acceptance of a contract, the buyer acquires
equitable title which right may have a priority over subsequently recorded judgments
against the seller, and which right entitles the buyer to acquire legal title by
performance of the contract. Usually, this performance is payment of the price.”
T. p. 11 L. 22top. 12, L. 10. Bold added.

D. “But Mr. Riffin did not acquire the requisite legal title to the line. Instead, perhaps in
error, CSX delivered a deed to Mr. Heffner in which WMS was the grantee,
notwithstanding that CSX had agreed to the substitution of the purchaser. CSX’s
agreement is contained in the exhibits in evidence. That deed, the one to WMS, has
never been recorded. And hence, under the Real Property Article, the Annotated
Code of Maryland, Section 3-101, title has not been conveyed to WMS.” T. p. 13,
L. 1-8. Bold added. '

E. “The [U.S.] circuit court [District of Columbia Circuit] affirmed the board’s finding
that the board was not the proper venue to enforce the issue of equitable title, and
hence would not compel CSX to reissue the deed. It did not decide the issue of who
held such rights. It expressly so stated, finding that those rights were a matter of
contract and real estate law and best left to the state courts.” T. P. 15,L. 23 top.
16,L. 4. '

4 See CSX Transportation, Inc. — Abandonment Exemption — In Allegany County, MD,
STB Docket No. AB-55 (Sub-No. 659X), Filed January 14, 2008.
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F. “The trustee is not, in this action, seeking to sever the common carrier rights, or

reserve, or keep them or otherwise separate them from their association with the line.”
T. p. 17. L. 15-17.

*“The rights are associated, and if the acquirer both acquires legal title to the property
and is approved by the board as a responsible person for that line, then those facts
apparently create the status and legal rights of a common carrier over that line, such
status and rights never having been abandoned. And so the trustee has not withheld
from the sale or admitted somehow in his statement that there are no common carrier
rights that will go along with the sale.” T. p. 17,L. 23top. 18,L. 5.

“The old deed [from CSX to WMS LLC] ... is void. It appears it was likely
issued in error in the first place.” T. p. 22, L. 11 - 13. Bold added.

7. The salient findings of facts and law, are:

A. The deed from CSX to WMS LLC is void, and was issued in error. § 6 H.

B.

C.

D.

WMS LLC never acquired legal title to the Allegany Rail Line. §6 D.

Upon execution of the Purchase Agreement (March 1, 2006, T. p. 7,L. 14-15),
Western Maryland Services LLC acquired equitable title to the Allegany Rail Line.
Upon execution of the Substitution Agreement (June 6, 2006, T. p. 8, L. 17),
wherein CSX agreed to substitute Riffin as the Purchaser, Riffin acquired all of
Western Maryland Services’ rights. Upon full payment of the purchase price (June
20,2006,), Riffin obtained the right to legal title to the Allegany Rail Line. §6 C.

The common carrier rights associated with the Line have never been abandoned. §6G.

E. Riffin’s bankruptcy estate acquired all of the equitable and legal rights Riffin

possessed as of the date he filed his bankruptcy petition. T. p. 4,L. 4-9.

F. Riffin’s bankruptcy trustee obtained authority from the Bankruptcy Court to transfer

all of Riffin’s rights in the Allegany Rail Line, including Riffin’s common carrier
rights, § 6 F and 6 G, to the 1830 Group LLC. T. p. 22,L. 17-18.

ARGUMENT



8. When the Board made its September 17, 2009 decision, it had not been determined, as a
matter of law, who actually owned the Allegany Rail Line. The only evidence of title was a deed
from CSX to WMS LLC. Based on this deed, the Board erroneously concluded that the
Allegany Rail Line was owned by WMS LLC, not by Riffin, and that Riffin did not have a
‘suitable legal interest’ in the Line.

9. When the Board made its July 13, 2011 decision, a copy of the transcript of the
Bankruptcy Court’s February 16, 2011 ruling was not in the record before the Board.
Consequently, the Board continued to erroneously believe that Riffin did not have a ‘suitable
legal interest’ in the Allegany Rail Line.

10. The Bankruptcy Court considered in detail the sequence of events from the date CSX
filed its Abandonment Exemption to the date Riffin filed his bankruptcy petition (January 20,
2010). The bankruptcy court then applied Maryland’s real property law to the facts before the
bankruptcy court. In applying Maryland’s law to the facts before the Court, the bankruptcy court
held:

A. Western Maryland Services LLC acquired equitable title to the Line on March 1,
2006, the date the Purchase Agreement was executed.

B. Riffin acquired all of Western Maryland Services’ rights on June 6, 2006, the date
CSX agreed to substitute Riffin as the purchaser of the Line.

C. Riffin acquired the right to obtain legal title to the Line on June 20, 2006, the date
Riffin wired the balance of the purchase price to CSX.

D. On August 16, 2006, the date the Board authorized Riffin to acquire and operate the
Allegany Rail Line, the common carrier rights associated with the Line were
transferred to Riffin.

E. The July 10, 2006 deed from CSX to WMS LLC was issued in error, and was held to
be void.



F. On January 20, 2010, the date Riffin filed his bankruptcy petition, Riffin had equitable
title to the Allegany Rail Line, had the right to obtain legal title to the Line, and had
the common carrier rights associated with the Allegany Rail Line. All of these rights
transferred to Riffin’s bankruptcy estate on January 20, 2010.

G. On February 16, 2011, the bankruptcy court approved the sell of all of Riffin’s rights
in the Allegany Rail Line, including his common carrier rights.

11. The findings of facts, conclusions of law, and transcript of the bankruptcy court’s
February 16, 2011, constitute ‘new evidence’ or ‘substantially changed circumstances,’ and / or
establish that the Board’s September 15, 2009 decision involved ‘material error.’

12. WHEREFORE, Riffin would ask that the Board:

A. Make a determination that the FD 34997 and 35245 proceedings involve “material

error, new evidence, or substantially changed circumstances.”
B. Reopen FD 35248, then adopt the bankruptcy court’s findings, namely that:

(a) Western Maryland Services LLC acquired equitable title to the Allegany Rail Line
on March 1, 2006, the date CSX approved the Purchase Agreement;

(b) Riffin acquired all of Western Maryland Services LLC’s rights, including
equitable title to the Allegany Rail Line, on June 6, 2006, the date CSX approved

the Substitution Agreement, agreeing to substitute Riffin as the purchaser of the
Allegany Rail Line;

(c) On August 16, 2006, CSX’s common carrier obligations associated with the
Allegany Rail Line were transferred to Riffin;

(d) The deed from CSX to WMS LLC has been held to have been issued in error and
has been held to be void; and



(e) WMS LLC has never had legal title to the Allegany Rail Line.

C. Reopen FD 35245, vacate the Board’s finding that Riffin did not have a ‘suitable
legal interest to provide common carrier service’ on the Allegany Rail Line, then

determine:

(a) CSX was the rail carrier prior to March 1, 2006, the date Western Maryland
Services LLC acquired equitable title to the Line;

(b) Who was the rail carrier from March 1, 2006, until August 16, 2006;

(i) Western Maryland Services LLC received authority to acquire and operate the
Line on December 14, 2005. It acquired equitable title to the Line on March
1, 2006.

(ii) On June 6, 2006, all of Western Maryland Services LLC’s rights in the Line
were transferred to Riffin. Riffin had equitable title to the Line.

(iii) On June 20, 2006, Riffin acquired the right to legal title to the Line, having
wired the balance of the purchase price to CSX.

(iv) On July 10, 2006, CSX filed its ‘consummation of sale’ notice with the STB.

(v) On August 16, 2006, Riffin was granted authority to be substituted as the
purchaser of the Line.

(c) Who was the rail carrier associated with the Allegany Rail Line from August 16,
2006 until March 17, 2011, the date the sale of the Line to the 1830 Group LLC
was reported to the Board.



(d) The Allegany Rail Line has continued to be a line of railroad, and has continued to
be subject to the Board’s jurisdiction, from March 1, 2006, the date CSX executed
a Purchase Agreement for the Line, until the present;

(e) On June 20, 2006, the date Riffin wired the balance of the purchase price to CSX,
and the date Riffin acquired the right to obtain legal title to the Line from CSX,
Riffin had a ‘suitable legal interest’ in the Allegany Rail Line sufficient to provide
common carrier service on the Line;

(f) Riffin was the common carrier rail carrier associated with the Allegany Rail Line
from August 16, 2006 until March 17, 2011, the date the sale of the Line to the
1830 Group LLC was reported to the Board.

. Reopen FD 34997, vacate the Board’s holdings that because Riffin had been found in
the September 15, 2009 decision not to be a rail carrier, his activities could not

constitute ‘transportation by rail carrier,” then determine:

(a) Riffin was the rail carrier on the Allegany Rail Line from August 16, 2006 until
March 17, 2011;

(b) Riffin’s ‘transportation by rail carrier’ activities at his Cockeysville properties and
on his Allegany Rail Line were subject to the Board’s exclusive jurisdiction;

(c) The construction of Riffin’s MOW facility on his Cockeysville properties was,
pursuant to 49 U.S.C. 10501 (b) (2), subject to the Board’s exclusive regulatory
authority;

(d) Find that Riffin’s acquisition of the Veneer Spur would constitute acquisition of

an ‘additional line of railroad;’



(e) Grant Riffin authority to acquire and operate the Veneer Spur as an ‘additional line

of railroad.
E. Grant Riffin such other and further relief as would be appropriate.

Respectfully,

//

James Riffin

CERTIFICATE OF SERVICE

I hereby certify that on the _12®  day of September, 2011, a copy of the foregoing
Petitions for Reopen, was served by first class mail, postage prepaid, upon Norfolk Southern
Railway Company, Law Department, Three Commercial Place, Norfolk, VA 23510; and upon
Charles Spitulnik, Kaplan Kirsch Rockwell, Ste 905, 1001 Connecticut Ave, N.W., Washington,
DC 20036, counsel for MTA, MDOT, MDE and Allegany County.
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UNITED STATES BANKRUPTCY COURT
FCR THE DISTRICT OF MARYLAND
Baltimore Division

IN RE: : Case No. 10-11248-DX
JAMES RIFFIN, : Chapter 7
Debtor. ' Baltimore, Maryland

Wednesgday, February 16, 2011
H 11:36 a.m.

TRANSCRIPT OF RULING ON [156) MOTION TO SELL ALLEGANY RAIL LINE
FREE AND CLEAR OF LIENS AND NOTICE OF MOTION;

[157) MOTION TC APPROVE STIPULATION/SETTLEMENT AGREEMENT WITH
CSX TRANSPORTATION, INC.; [166) RESPONSE ON BEHALF OF LOIS LOWE
FILED BY LOIS LOWE; [169] RESPONSE ON EEEALF OF JAMES RIFFIN
FILED BY JAMES RIFFIN; [170) RESPONSE ON BEHALF OF JAMES RIFFIN
FILED BY JAMES RIFFIN; [193] MEMORANDUM SUPPORTING TRUSTEE'S
MOTION FILED BY MARK J. FRIEDMAN; [196] COMMENTS OF ALLEGANY
COUNTY, MARYLAND, IN SUPPORT OF MOTION OF CHAPTER 7 TRUSTEE
PURSUANT TO SECTIONS 105(A) AND 363 OF THE BANKRUPTCY CODE AND
BANKRUPTCY. RULE 6004 FOR AN ORDER (I) AUTHORIZING TEE SALE OF
THE ALLEGANY RAIL LINE PURSUANT TO THE ALLEGANY RAIL LINE
PURCHASE AGREEMENT FREE AND CLEAR OF LIENS, CLAIMS AND
ENCUMBRANCES AND OTHER INTERESTS, AND (II) APPROVING BID
PROCEDURES AND SALE PURSUANT TO ALTERNATIVE QUALIFIED BID
ALLEGANY COUNTY, MD, FILED BY ALLEGANY COUNTY, ND; [207] LIEN
OF EIGHTEEN THIRTY GROUP, LLC SUBMITTING LETTER OF SUPPORT FROM
WENDELL R. BEITZEL, DELEGATE, DISTRICT 1A, TEE MARYLAND HOUSE
OF DELEGATES ON BEHALF OF EIGHTEEN THIRTY GROUP, LLC, FILED BY
JOHN R. WISE.

BEFORE THE HCNORABLE DUNCAN W. KEIR,
UNITED STATES CEHIEF BANKRUPTCY JUDGE

eScribers, LLC | (973) 406-2250
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APPEARANCES :

For the Debtor:

JAMES RIFFIN
PRO SE
1941 Greenspring Drive

Lutherville Timonium, MD 21093

For the Chapter 7 Trustee, DLA Piper LLP (US)

Mark J. Friedman, Esq.:

For Eighteen Thirty
Group LLC: ;

For Zandra Rudo:

For Eric 8. Strohmeyer:

Audio Operator:

Transcript prepared by:

Proceedings recorded by electronic sound recording; transcript

BY: DAVID B. MISLER, ESQ.

The Marbury Building
6225 Smith Avenue
Baltimore, MD 21209

John R. Wise, Attorney
BY: JOHN R. WISE, ESQ.
100 Light Street,

Suite 1100

Baltimore, MD 21202

James C. Olson, Attorney
BY: JAMES C. OLSON, ESQ.
10451 Mill Run Cirecle
Suite 400
Owings Mills, MD 21117

ERIC S. STROHMEYER
PRO SE

81 Century Lane
Watchung, NJ 07068

EVELYN FAUCETTE
(410) 962-0935

ESCRIBERS

P.0. Box 7533

New York, NY 10116
(973) 406-2250

produced by transcription sexvice.

eScribers, LLC | (973) 406-2250

operations@escribers.net | www.escribers.net



http://operationseeBcriber8.net
http://www.escribers.net

= W N e

10
11
12
13
14
15
16
17
18
139
20
21
22
23
24
25

JAMES RIFFIN

PROCEEDINGS

THE DEPUTY: The United States Bankruptcy Court for
the District of Maryland now resumes its regular session. The
Honorable Chief Judge Duncan W. Xeir presiding. Please be
seated and come to order.

THE COURT: Before the Court is a motion by the
Chapter 7 trustee in this case seeking to sell a line of
railroad, whichlI'll describe in a moment, free and clear of
all other interests and liens except for those encumbrances
which may be upon the property for various utilities actually
still in existence. The trustee is not seeking to strip off
the land any such rights held by such utilities. The Court has
held an evidentiary hearing on this motion over portions of two
days and heard final argument from both parties and parties-in-
interest today.

The trustee seeks to sell the property pursuant to
Section 363{(b) and (f) of the United States Bankruptcy Code.
The requisite statute provides in part as follows, that the
trustee may sell property under Section 363(b), that is, a sale
of property of the estate, free and clear of any interest in
the property, if such interest is in bona fide dispute. That
is one of the five altermative subsections of 363(f).

Anyone who has read all the pleadings and listened to
all of the evidence and argument, as this Court has, certainly

would have to find that there's a bona fide dispute that has
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JANES RIFFIN

existed and may still exist as to wvho holds what interests
precisely in this line of railroad. Therefore that subsection
of the Code is satisfied.

V——/B:: the real issue is whether or not there is property

of the estate to be sold. This question, in turn, is governed
by Section 541 of the Bankruptcy Code, which section provides
that all legal and equitable interests of the debtor, as of the

commencement of the bankruptcy case, become property of the

ymptcy estate. | There are some exceptions in 541 not

applicable toc this case. 541, in 1979, when it became
effective, was a dramatic departure from prior law under the
Bankruptcy Act of 1898, as to how property of the bankruptcy
estate was to be defined and applied.

Congress, in the Bankruptcy Reform Act of 1878, which
became effective in 1979, repealed in itsg entirety the 1898
act. Under the 1898 act, the're wae by statute certain tests
applied as to property to determine whether or not it became
-property to be administered in a Chapter -- in what was then
Jnown as a "straight bankruptcy”, which is analogous or the
predecessor to & Chapter 7.

The change was, instead, the law now recognizes that a
person -- person is defined in the Bankruptcy Code as either an
individual or an entity -- may hold interests in assets without
holding all of the interests. A very common example of that is

an individual or entity that is entitled to real property which

eScribers, LLC | (973) 406-2250
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JAMES RIFFIN

real property subsequently has on it a deed of trust. Under
Maryland law, a deed of trust conveys legal title to the lender
or to the trustees for the benefit of the lender. And what the
"owner" retaine is an eguitable right in the property. Aand vet
if that owner files bankruptcy, clearly the owner's right in
the property becomes part of the owner's bankruptcy estate.

Moving to the facts in this case. CSX Transportation,
which for shorthand I will refer to as CSX -- and I don’'t mean
by doing 8o to mix up the corporate entities -- owned the land
and track and othef infrastructure and operated as a common
carrier by rail a line of track in Allegany County, Maryland,
from Western Port to end of line at Carles. The northern
portion of that line from Morrison to Carlos, had not been used
for scme yvears prior to the events in question in this actiom.
The trackage remained in place but was then, and is now, in a
state of some disrepair.

Ag Mr. Strohmeyer, I think correctly argued,
generally, & common carrier by rall camnot simply stop usage of
a line and permanently remove infrastructure or sell off the
land and personally for some noncarrier use without some
proceeding to abandon it. In order tc be authorized to abandon
the operation of the line, the carrier must file the requisite
request with the Surface Transportation Board. I'll refer at
times in my findings to that board as perhaps "the board" or

STB.

eScribers, LLC | (973) 406-2250
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JAMES RIFFIN

CSX filed the required document to abandon the
Morrison to Carlos line -- and from now on I'll just call that
"the line”. Aand they filed that in August of 2005. Under
applicable law, other persons may seek the authority from the
board to acquire the line sought to be abandoned, and
thereafter operate it as a carrier. They file with the board a
document known as an Offer of Financial Assistance.

On September 8, 2005, an attorney, John Heffner, wrote
toc the board, sulmitting an esxpression of interest on behalf of
"WMS, LLC"™ ("WMS"). See Trustee's Exhibit 1. On October 21,
2005, Mr, Heffner filed with the board the requisite Offer of
Financial Assistance on behalf of this described entity,
Trustee’'s Exhibit 2. Now, on page 2 of that document, WMS is
stated to be "a Maryland Limited Liability Company established
by Gerald Altizer and chartered in West Virginia", a seeming
inconsistency within one sentence. And I think some confusion
perhaps began from that point of beginning.

At the time of this document's filing, there was no
Maryland Limited Lisbility Company under the name WMS. Mr.
Altizer's West Virginia LLC was Western Maryland Survivors,
sometimes apparently referred to in sherthand, so to epeak, as
WMS. See the last page of Trustee's Exhibit 2.

Trustee's Exhibit 4 ghows that Western Maryland
Survivors LIC, as formed in 2002, underwent a name change in

West Virginia in 2006, and the name was changed tc Western
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"WMS, Inc., a West Virginia LILC" to sell the property.

‘irustee's Exthibit 6. a subsequent letter agreement of

JAMES RIFFIN

Maryland Services, LIC. On the last page of the document
demonstrating that, there's a handwritten notation, "WMS, LLC",
and a certificate from the Secretary of West Virginia,
"Includes the (WMS, LILC) in the name" all as part of that
exhibit.

On December 13, 2005, the Surface Transportation Board
recited in a decision that as of October 2005, the board had
decided that WNMS was financially responsible, and subsequently
had -- that WMS had subsequently agreed as to a price to
purchase the line from CSX. Accordingly, in that document,
that is the December 13, '05 decigion, the board approved the

sale and authorized WMS to operate the line. Trustee's Exhibit

5 B

On March 1, 2006, CSX entered intc a contract with

—

May 24, 2006, the time for a closing on that sale was extended
to June 1, 2006. Trustee's Exhibit 7. Neanwhile, Mr. Riffin,
now debtor in this case and an opponent of this motion,
acquired a ninety-eight percent interest in Western Maryland
Services, LILC. Mr. Riffin funded the purchase price to CSX for
the line of railroad, initially sending one half of the amount
in early June of 2006, and then later sending the rest. This
all occurred in 2006.

However, Mr. Riffin also decided that he wished to
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JAMES RIFFIN

acquire the assets of the line and to operate that line as a
carrier in his individual name and capacity. In part, the
Court finds that the purpose of Mr. Riffin Beeking to become an
owner and operator of the line was to acquire the status of a
common carrier by rail in his name, so as to bolster his legal
arguments to preemption as to county and state land ‘use laws
concerning property located in Cockeysville, Maryland. There
was ongoing litigation in the state courts, both trial and
appellate, and at times, at least briefly, in the United States
District Court, concerning that Baltimore County landg.

Now, in order to achieve that goal, Mr. Riffin also
needed to be authorized to be an acquirer of the line for
purposes of carrying on the common carrier operations. Mr.
Heffner wrote to CSX on June 8, 2006,‘r§questing on behalf of
WNS that CSX consent to WMS assigning the contract of sale to

Mr. Riffin. CSX accepted that request, agreed to it. See

K;;;stee's Exhibit 9. This happened ocn June 6, 2006,

\

—

On June 14, 2006, Mr. Heffner filed with the Surface
Transportation Board, a petition by WMS to substitute purchaser
under the financial assistance proceeding, which was granted by
the board by a decision of August 17, 2006. See Trustee's
Exhibites 10 and 14. But before that approval by the Surface
Transportation Board, CSX sent tc Mr. Heffner transfer
documents, including & deed from CSX to WMS, LLC. In that

deed, C8X described the grantee as WMS, LLC, a Maryland Limited
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JAMES RIFFIN

Liability Company, just as Mr. Heffner had stated in his
original offer of financial assistance to the board. This then
further clouds, perhaps, or would seem to, the identity of who
acquired what. Mr. Riffin, on May 26, 2006, filed articles of
o;ganization for a WMS, LIC as a Maryland Limited Liability
Company. It appears that that has sin&e lapsed. ‘

After learning of the deed and other documents of
transfer, on July 12, 2006, Mr. Riffin began an effort to have
title transferred to him personally. See Trustee's Exhibit 13.
CSC apparently refused to reissue the documents. On July 14,
2008 (sic), Mr. Riffin continued his efforts by filing a motion
with the board seeking the board to compel by oxder CS8X to
execute a deed to Mr. Riffin. TIt's a little bit irénic
perhaps, that it's argued in the proceeding before this Court
in this motion by the opposition, that because of the deed from
CSX to WMS, LLC, CSX could not re-deed the property. But
that's exactly what, at the time in question, Mr. Riffin was

seeking.

19
20
21
22
23

24

251

The board denied the motion to compel. It did not do
so by finding as to whom had the right to be the grantee or
owvner of the line. It made no such finding. Instead, it
denied it because the board found that the issue of whe had
contract rights under the purchase agreement and could enforce
that agreement weré matters of state contract and real estate

law, and that should be left to the state courts to decide.
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Mr. Riffin appealed the board's decision -- see Trustee 20 ~-
to the United States Circuit Court of Appeals for the DC
Circuit.

On January 22, 2010, after this bankruptcy case was

10

filed and the estate acquired whatever rights Mr. Riffin had in

the line, the court of appeals denied Riffin's challenge of the
board's refusal to issue the order compelling. It found that
the board correctly had determined that its rcle in the process
ended when it approved the transaction, and ended the attempt
to abandon.

In an obvious effort to again gain some perceived
advantage in the litigation concerning the land in Baltimore
County, Mr. Riffin petitioned the board to declare that he was
a "common carrier". The board denied that request, and again,
Mr. Riffin appealed that decision to the Circuit Court of
Appeals for the DC Circuit. In its September 2010 term, long
after this bankruptcy case was filed, that appellate court
affirmed the finding of the board, finding that the petitioner
was not a "rail carrierv, as the petitioner had not shown he
was able to provide rail service over the line in Allegany

County.

The circuit court of appeals expressly did not
determine what rights Riffin had as equitable title or

otherwise to the line, nor had the board, in denying this

action to seek the status of a rail carrier./ What the board
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decided was that Mr. Riffin was not entitled to the line and
could not operate the line. And if he could not coperate the
line, he could not be found to be a common carrier.

Now, of course, at the time of this decision, the
bankruptcy case having been filed, if Mr. Riffin had any
egquitable interests in the line, such interests were now
property of the egtate. Mr, Riffin's original Schedule C filed
in the bankruptcy case did not seek to exempt any such
interest. But amended exemptions by amended Schedule C were
filed on September 27, 2010, in which Mr. Riffin asserted a
cne-dollar exemption in the eguitable righte, but further
stated that he claimed ag exempt all of any value of a series
of actions which seemed to include these equitable rights,

The trustee filed an exemption to the allowance -- or
the trustee filed an objection to the allowance of the
exemption. And on January 19, 2011, this Court sustained the
objection, limiting Mr. Riffin's exemption in the eguitable
righte in the line, if any, to the one-dollar value claimed,
applying expressly this Court's -- not this Court -- the United
States Supreme Court's decision in Schwadb v. Reilly, found at

130 S. Ct. 2652 a decision of June 2010.

23

24

25

Property interests, even in a bankruptcy case, are not |
determined by bankruptcy law and generally are determined by
applicable state law, under the decision of the United States

Supreme Court in Butner v. the United States, found at 440 US

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net



http://www.escribers.net

JAMES RIFFIN 12

N e

[74)

10
11
12
13
14
15
le6
17
18
19
20
21
22
23
24

25

48, a 1979 opinion. The real estate of this line and
perscnally located thereupon are in the state of Maryland, and
are hence governed by Maryland law.

Maryland recognizes the rights of a contract purchaser
of real estate as & form of equitable title. Upon delivery and
acceptance of a contract, the buyer acquires equitable title
which right may have a priority over subseguently recorded
judgments against the seller, and which right entitles the
buyer to acquire legal title by performance of the contract.

Usually, this performance is payment of the price. A

The initial contract was between Western Maryland
Survivors, LLC, referred to perhaps inartfully as WMS, but
clearly the only entity that both existed and intended to buy
at that time. Before delivery of the deed conveying legal
title, the buyer, Western Maryland Survivors, LLC, now
controlled by Mr. Riffin, assligned its interest as buyer to the
right to acquire, i.e., equitable title, to Mr. Riffin. See
Trustee's Exhibit 9,

Mr. Riffin wanted to acguire it, as I've stated, so
that he could become the operator of the line. To do that, of
course, he had to be approved by the transportation board and
he subsequently -- or he did, in fact, apply as an affiliate of
Western Maryland Survivors, and was found by the board to be a
financially responsible party, and thereupon authorized to

acquire the line to operate it as a common carrier. '
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]

But Mr. Riffin did not acquire the regquisite legal !
title to the line. Instead, perhaps in error, CSX delivered a
deed to Mr. Heffner in which WMS was the grantee,
notwithstanding that CSX had agreed to the substitution of the
purchaser. CSX'e agreement is contained in the exhibits in
evidence. That deed, the one to WMS, has never been recorded. k

And hence, under the Real Property Article, the Annotated Code

of Maryland, Section 3-101,@e hae not been conveyed to @

I'm going to come back to this issue of real property law

Y

further. But let me continue with the timelj

Mr. Riffin subsequently filed this bankruptcy case.
And as I've stated, under Section 541(a), his equitable title
and assignment of rights as grantee under the contract with
CSX, became property of the bankruptcy estate. Even if the

deed that CSX delivered, made to WMS, was susceptible to

conveying some interest, whic'h appears inconsigtent with CSX's
agreement to the assignment of the buyer's rights to Mr.
Riffin, such unrecorded deed, while under state law,
enforceable by the part -- against the parties, i.e., from
buyer to seller, is subject to the trustee's rights in
bankruptcy, as a hypothetical bona fide purchaser without
notice under Section 544 of the Bankruptcy Code. In Maryland,
such a bona fide purchaser would take rights in the property
superior to the unrecorded deed.

For these reasons, the Court finds that there
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definitely is in the bankruptcy estate an equitable title
interest in the line. And this then satisfies the requirement
cf Section 363(f) that the sale be one described in Sectiocn
363(b) of estate property. Because the other provision of
363(f) that there is a bona fide dispute as to the rights of
the various parties to this property, including u.nder these
bills of sale, 363(f) is satisfied, and the trustee ie
authorized to sell property free and clear of those other
interests. But those interests should attach to the proceeds.

Now, both Mr. Riffin and Mr. Strohmeyer argue that
somehow res judicaté and perhape collateral estoppel bar this
decigion. Both Mr. Riffin and Mr, Strohmeyer appear to believe
that their experience and Mr, Riffin's graduation from law
school have given them great insight, perhaps, into legal
theory. But they are misguided in this conclusion. Indeed as
a footnote, perhaps, there is' some evidence that each of these
two gentlemen may have intruded into the area of practice of
law in providing advice to others or drafting legal documents.
But that's not a matter this Court passes upon today.

Res judicata, when given its narrow definition, is a
doctrine of matter preclusion. If the exact same matter
between the parties has been decided by a court of competent
jurisdiction, coammensurate with constitutional guarantees of
due process, and it is by final judgmeht, then the matter may

not be retried by some other court. The matter of whether or
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not the trustee is empowered or will be authcrized to sell
rights in the line under 363(b) and (f) clearly has not been
before any other tribunal, for no other tribunal would have had
subject-matter jurisdiction. Those bankruptcy sections are
oniy applicable in a bankruptcy case, and only a bankrﬁptcy
court has jurisdiction to decide them. _And the Circuit Court
of Appeals for the DC Circuit certainly did not.

The cther doctrine of preclus%on which sometimes
courts have lcosely referred to as a part of res judicata, but
I think more carefully which should be described as collateral
estoppel, and which is also raised, including in Mr. Riffin's
written argument, is referred to commonly as issue preclusion.
If in 2 prior matter, a court of competent jurisdiction decides
an issue by final judgment and the matter was proceeding
between the same parties or those in privity, and was actuzlly
litigated, and the decision Af the issue was necessary to the
final judgment of such prior court, the losing party on that
issue is precluded from rearguing the issue in a subsequent
matter.

This is an argument, I think, that Mr. Strohmeyer, in
his oral closing argument seeked (sic) to emphasize. What was

decided by the board and its subsequent affirmance by the

Circuit Court of the District of Columbia Circuit? | The circuit

24

25

court affirmed the board's finding that the board was not the

proper venue to enforce the issue of equitable title, and hence

- ——
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would not compel CSX to reissue the deed. It 4id not decide
the issue of who held such rights. It expressly sc stated,

finding that those rights were a matter of contract and real

estate law and best left to the ptate conrts.
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It cannot be correctly argued that this decision is
the basis for issue preclusion. The fact that later in
Trustee's Exhibit 50, a subseguent d&ecision, there's a footnote
that characterizes the earlier decision of the board, somehow
then becomes a basis for issue preclusion, is incor;ect. For
the court in the subsequent decision was not retrying and did
not decide the issue.

Similarly, the finding by the Surface Transportation
Board, affirmed by the Court of Appeals of the DC Circuit that
Mr. Riffin was not entitled to be labeled or found to be a
common carrier or a carrier by rail, did not decide that Mr.
Riffin had no interests such As equitable title in the line.
What the board found was, and it was affirmed, that Mr. Riffin
was not authorized at the time he applied for that label, to
operate the Allegany Railroad line and therefore he couldn't be
found to be a common carrier, finding that he did not have
title to the line. He had not been given legal title to the
line. But that is not inconsistent with what rights he held
for equitable title and which Mr. Riffin had long argued and I
think with some correctness he held such equitable rights.

Now, today, the offeror of a contract with the trustee
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has applied to the board and gained apprcval as a financially
responsible person to operate the line if it gains title to the
line. CSX has agreed in the settlement agreement that it would
reissue a new deed to such acquirer of rights from the trustee,
and that would correct and supplant the erroneous deed or at
least potentially erroneous deed that was never recorded.

Mr. Riffin and Mr. Strohmeyer, still attempting to
prevent this sale, attempted tc argue that the trustee had
conceded in a statement that the trustee was not conveying the
common carrier rights. That mischaracterizes the testimony.
And I went back and I listened to it. What was testified to
was that -- let me get this right -- the trustee did not think
that he could "convey" common carrier rights. The trustee

stated that he thought it was a legal status based on law.

15
16
17

The trustee is not, in this action, seeking to sever
the common carrier rights, or reserve, or keep them ox

otherwise separate them from their asesociation with the line.

18
19
20
21

22

Mr. Strohmeyer, I think, was correct when he continues to argue
that such rights are associated with the line. The line has
not been abandoned. But it's not something the trustee conveys
directly. The trustee and this Court doesn't have that

unrestricted power to designate someone as a common carrier.

23
24
25

The righte are associated, and if the acquirer both
acquires legal title to the property and is approved by the

board as a responsible person for that line, then those facts
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apparently create the status and legal rights of a common
carrier over that line, such status and rights never having
been abandoned. Aand so the trustee has not withheld from the

sale or admitted somehow in his statement that there are no

common carrier rigBEE_ngt will go along with the sale. ]
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14
15
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17
18

19

Perhaps & loose analogy to events & little bit more
common before this Court would be helpful. Not infrequently,
this Court is called upon to approve a sale of estate assets
including rights associated with those assets that may be
subject to legal regulation by some other body, such as a
liquor license. In many jurisdictions, a person owns the
liquor license but may not convey the liguor license to anyone
else without approval of the Ligquor Board. And the Liquor
Board then determines whether the acquirer should be able to
operate an establishment under the rights of such license.

So if this Court, a; it sometimes does, approves such
sale, it does so0 subject to the regulatory body determining
what the right of acquirer will be to operate under the
requisite license. This is a similar situation here.

Another argument Mr. Griffin advanced in his orxral
presentation today was that the trustee conceded that Riffin
had no interest in the rail line to convey, pointing to the
trustee's statement concerning these bills of sale. It's not
what the trustee said. What the trustee said is the bills of

sale, the trustee argues, don't convey interests, because they
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assert that Riffin doesn't really hold any particular described
interest. This was the trustee's characterization of what the
bills of sale say. It is not what the trustee is conceding or
states.

Let me deal with a few other issues at least raised in
writing if not pursued in argument. Nr. Riffin referred to
Section 109(b) (1) of the Bankruptcy Code, and it's not the
firet time he's made that reference. This section provides
that a railroad may not be a debtor in a Chapter 7 case. At
times in the past Mr. Riffin has argued, seemingly that if this
Court found that there was any interest in the line that he
held and that the bankruptcy estate acquired undexr 541, somehow
this was a circuitous disabling of this Court's jurisdiction,
because he then wouldn't be eligible to be a debtor and there
could be no bankruptcy case, no estate and no trustee powers.

He's wrong. It is ﬁot Title 49, it's Title 11 of the
United States Code that governs eligibility. The use of the
word "railrcad" in Section 109(b) (1) of Title 11 is with
definition in 11 U,.S.C. Section 101(44). That definition
says -- and I'll read it because it's not very long -- "the
term 'railromd' means transferee of a voluntary transfer and
includes" ~- gkipped a line, excuse me. Let me start over.
"The term 'railroad' means common carrier by a railroad engaged
in the transportation of individuals or property owner of

trackage facilities leased by such a common carrier.™
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Mr. Riffin is not a common carrier for the reasons the
Surface Transportation Board stated. And therefore he is not a
railroad, and there is no lease involved. and so by the
definiticn in the applicable statute, 109(b)(1l) is in apposite.

The remaining issue under Section 363(b) is whethex

! the Court should approve the sale under its terms. The

applicable standard is whether or not the trustee's deal, if
you will, the terms of the sale, are within.reaonabie business
judgment of somebody holding the rights the trustee is
offering. I £find that has been amply satisfied. Indeed,
there's been no evidence to: the contrary.

The trustee has testified this is the highest and best
offer he's had. Given the nature of the acquisition, this
appears to be amply supported. The fact that it is a whole lot
less than NMr. Rif_fin paid when he had other reasons to buy it,
and believed he had little cl;oice but just simply to take the
offgr that CSX had made to WNS, LLC -- and I put guotes around
that entity -- doesn't determine its present value in the
marketplace. So I find the sale is within :r:.ea.sona.ble business
judgment .

Now, what of these bills of sale? Even on their face,
they doc not purport to divest Mr. Riffin of all of ‘his
interests in the line of railroad. If given the meaning that I
think Mr., Strobmeyer would like, it might divest him of a

percentage. But I don't decide that today. Whatever interests
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others held in the rights of this line, as of the petition

date, will attach to the proceeds of sele and must be

; determined within the framework of an adversary proceeding,

because of the effect of Federal Rule of Bankruptcy Procedure
7001, a declaration of rights. There ig such an adversary
proceeding pending, and it's not before the Court for decision
today.

I must state that the Court has some sympathy for
these who have provided so much money to Mr. Riffin and to whom
apparently Mr. Riffin believes or at least argues that he has
no obligation. I further find that purchaser is operating in
good faith. There's certainly all evidence of that and no
evidence to the contrary -- there's no evidence of collusion or
anything else of that nature -- and that this satisfies what is
provided for in Section 363(m) of the Code.

Finally, given the éime that all of this dispute has
lasted and the tie-up of the line and those who may be affected
by its tie-up, the Court £finds there is significant basis to
not stay the effect of its order when entered approving the
sale as provided for under Federal Rule of Bankruptcy Procedure
6004 (h), unless there be posted before settlement a bond to
protect the estate and anycne interested in the proceeds, which
bond shall be not less than the full amount of the purchase
price, plus 10,000 dollars to protect against expenditures as

administrative expenses which would detract from the proceeds
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1|| being available potentially to other parties.

2 As to the settlement agreement. Under the terms of

3|| the settlement, by delivery of a deed by CSX to the assignee by
4[| the trustee of the rights inherited by the estate, which were

5|| the equitable rights of Mr. Riffin as assignee approved by CSX
6|] under the original contract, CSX will, in effect, end its

7|| involvement with the line, as it obviously wishes to do. The

8]/ settlement appears to be one which benefits parties, is

9i| consistent with the legal findings of this Court as to this

10 line,Afff’ig_gggggxsgicf_———ﬁ

11 ¢ Th’e\ow to the extent it scmewhere still exists -

Tt me. mices T

12|} in a drawer, that Mr. Riffin can't find, is void.,6 It appears
13!| it was likely issued in error in the first place aE§~EEE§ESE;EE/
14| corrective rights://EE is subordinate to the rights of the

15|| estate in bankruptcy and it is of no longer any effect.

16 These are the findiﬂgs of facts and conclusions of the
17 rgpurt*_, e motion to sell the }ine tec the bid_puréffffi,?i»/’)
ls \appzpved, is granted. The sale is approved7f”The motion to

~—— —

19|, approve settlement is granted and the settlement is approved.
20({ Order shall be provided to the Court.
21 As I've already stated, the Court makes a specific

22|| finding, the purchaser is proceeding in good faith, and the
23|| Court waives the stay of its order approving sale unless a bond
24 || be posted in the full amount I stated, no later than the actual
25|| settlement and delivery of the deed.
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JAMES RIFFIN 23

To make sure there's no confusion, since confusion
seems to arise, there is no stay unless this Court enters an
order staying. And the order will not be entered unless
requested by a motion to stay accompanied by proof of posting
of a bond.

TBE DEPUTY: All rise. Court is adjourned.

{Whereupon these proceedings were concluded at 12:25 p.m.)
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