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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. EP 705 

COMPETITION IN THE RAILROAD INDUSTRY 

JOINT INITIAL COMMENTS OF OMAHA PUBLIC POWER DISTRICT, THE 
AES CORPORATION, OKLAHOMA GAS & ELECTRIC COMPANY, AND 

COLORADO SPRINGS UTILITIES 

Pursuant to the procedural schedule issued in this proceeding on February 4, 

2011, Omaha Public Power District ("OPPD"), The AES Corporation ("AES"). 

Oklahoma Gas & Electric Company {"OG&E"), and Colorado Springs Utilities ("CSU") 

(together "Utilities") hereby jointly submit initial comments in this proceeding. The 

Utilities commend the Surface Transportation Board C'STB" or "Board") for 

commencing this important and timely proceeding to receive conunents and evidence to 

explore the ciurent state of competition in the raiboad industry and possible policy 

altematives to facilitate more rail-to-rail competition, where appropriate. In these Initial 

Comments, the Utilities provide the Board with comments on the current lack of effective 

competition between railroads for the transportation of coal to coal fired electrical 

generating stations, and suggest several poHcy altematives for the Board's consideration. 



L Description ofthe Utilities 

A. Omaha Public Power District 

OPPD is a public corporation and political subdivision of the State of Nebraska 

with its principal place of business in Omaha, Nebraska. OPPD provides electrical 

service to more than 340,000 residential, conunercial, industrial, and govemmental 

customers in a 13-county territory in eastem and southeastem Nebraska that includes the 

Omaha metropolitan area. OPPD generates electricity to serve its customers fiom a mix 

of generating resources that include the North Omaha Power Station ("NOPS"), a 646-

megawatt-capacity plant located in Omaha, Nebraska, and the Nebraska City Power 

Station ("NCPS")> a 1330-megawatt-capacity plant located south of Nebraska City, 

Nebraska. Both plants biun Wyoming Powder River Basin ("PRB") coal to produce 

electricity for OPPD's customers. Both plants have direct access to the Union Pacific 

Railroad Company ("UP") and the BNSF Railway ("BNSF').' 

B. The AES Corporation 

The AES Corporation is a holding company with headquarters in Arlington, 

Virginia. It is a global power company with subsidiaries throughout the world. The AES 

Corporation, through it subsidiaries, operates approximately 20 generating facilities in the 

United States. Five of the facilities are coal-fired generating stations served by Class I 

raihroads. Coal is delivered in single and joint-line service by BNSF, Norfolk Southem 

Railway Company ("NS"), CSX Transportation Company ("CSXT") and the Kansas City 

Southem Raikoad ("KCS"). 

BNSF accesses NOPS via a five mile switch movement over UP's track. 



C. Oklahoma Gas & Electric Company 

OG&E is an investor-owned, regulated electric utility and a subsidiary of OG&E 

Energy Corp, with headquarters in Oklahoma City, Oklahoma. OG&E has a total of 

6,800 megawatts of capacity and is engaged in the generation, transmission, and 

distribution of electric power to more than 765,000 retail customers in Oklahoma and 

Westem Arkansas. OG&E also engages in electric power sales to the wholesale electric 

market. OG&E owns and operates the Sooner and Muskogee Stations, coal-fired electric 

generatmg stations that consume roughly nine million tons of PRB coal per year. Both 

facilities are base-load power generation sources for (XJ&E, producing 16 million 

megawatt hours annually. The Muskogee Station is captive to UP for rail service. The 

Sooner Station is captive to BNSF, but could potentially also be served by UP imder 

circumstances that would entail the construction of a track and the implementation and 

exercise of certain trackage rights, as described in more detail below. 

D. Colorado Springs Utilities 

CSU is a publicly owned electric utility located in Colorado Springs, Colorado. It 

owns and operates the Martin Drake and Ray Nixon power stations which are both 

located in the vicinity of Colorado Springs. Both plants bum PRB and Colorado coal. 

The Drake plant is captive to UP. The Nixon plant is capable of being served by both UP 

and BNSF, both of which have direct physical access to the facility. 

II. Initial Comments on the Current State of Competition 
in the Railroad Industry 

A. Background to This Proceeding 

In the decision served in this proceeding on January 11, 2011 ("January 11 

Decision"), the STB asked for comments and will hold a public hearing to explore Ae 



current state of competition in the rail industry and possible policy altematives to 

facilitate more competition, where appropriate.^ This proceeding follows an attempt by 

the Board in April of 2009 to examine this same subject in Ex Parte No. 688, Policy 

Altematives to Increase Competition in the Railroad Industry (served April 14, 2009)., 

That proceeduig was terminated immediately after it was started at the request of 

members of Congress,^ 

This proceeding also was preceded by several other relatively recent reviews of 

rail competition, commencing with an October, 2006 General Accountability Ofiice 

report entitled Freight Railroads, Industry Health has Improved, but Concems about 

Competition and Capacity Should be Addressed ("GAO Report"). The GAO Report 

examined industry data througih 2004, a year which is generally considered just prior to 

the start of the so-called "raihx)ad renaissance" when Class I raihx)ad rates and revenues 

dramatically increased between 2005 and 2009. Nevertheless, even based on pre-2005 

data, the GAO Report expressed concem over the state of competition in the raiboad 

industry at that time and concluded "[ujltimately, our analysis suggests a reasonable 

possibility that shippers in selected markets may be paying excessive rates, and an 

assessment of competition would determine if this situation reflects reasonable economic 

practices by the raiboads in an environment of excess demand or an abuse of market 

power."* The GAO Report recommended that the STB conduct a more "rigorous 

analysis of competitive markets to identify the state of competition nationwide, inquire 

into pricing practices in specific markets, and consider appropriate actions available to 

January 11 Decision at 1. 
^ Ex Parte No 688, Policy Alternatives to Increase Con^etition in the Railroad 
Industry, (served April 17,2009). 
" GAO Report at 4. 



address problems associated with the potential abuse of market power."^ The STB 

initially disagreed with this recommendation and declined to undertake "another 

prolonged national study" due to "pendmg initiatives" at the STB on rail rate mles and 

practices.^ The Board eventually complied with GAO's request and commissioned a 

study on railroad competition prepared by Laurits R. Christensen Associates, Inc., 

entitled A Study of Competition in the U.S. Freight Railroad Industry and Analysis of 

Proposals that Might Enhance Competition ("Christensen Study"). The Christensen 

Study was issued in November, 2009, and then updated in January, 2010. Subsequentiy, 

in April, 2010, the state of rail competition also was examined by the United States 

Department of Agriculture and United States Department of Transportation in a Study of 

Rural Transportation Issues published pursuant to Section 6206 of the Food, 

Conservation, and Energy Act of 2008 (P.L. 110-246) ("USDA/USDOT Study"). 

Commentary on tiie state of rail competition has also recently been provided by the 

Director of the Economic Analysis Group of the Department of Justice's Antitrust 

Division.' 

All of these reports and comments recognize a fimdamental fact of the raiboad 

industry that has significantly affected rail-to-rail competition in various conunodity 

markets: the consolidation ofthe raiboad industry into essentially two regional duopohes 

in the eastem and westem United States. The impact of rail industry consolidation was 

recognized in the USDA/USDOT Study, which states in part, "The rapid consolidation of 

^ Wat 5 
6 See id. at 80-81 (conunents of STB on draft GAO Report). 
' See, Pittman, Russell, The Economics of Railroad "Captive Shipper " Legislation, 
Joumal of Transportation Law, Logistics and Policy (Volume 77, No. 3, First Quarter 
2010) at 221 ("Pittman"). The views in the article are the author's, not necessarily the 
Department of Justice's. 



tiie raiboad industry through mergers has resulted in a decrease in the imrestricted 

interchange of traffic, routing choices, and the level of competition among railroads. 

Shippers are concemed with switching limitations, restricted interchange, paper barriers, 

inconsistent service, high rates, excessive fiiel surcharges, bottleneck rates, and the 

effectiveness ofthe rate challenge process."^ Moreover, USDA and USDOT observed 

that "the loss of Fail-to-rail competition due to raiboad mergers and the associated 

increase in market power was not foreseen by many when the Staggers Act was passed."' 

Finally, the Director of the Department of Justice's Economic Analysis Group recently 

opined. 

One reason for the current market power enjoyed by the U.S. Class I 
raiboads is the past mergers that have abeady been allowed by the STB-
some of which, as noted above, were either opposed by tiie Antitrast 
Division or recommended only with more stiingent conditions than were 
imposed by the STB. The result of these mergers has been two mammoth 
regional duopolies in which neither duopoUst aggressively seeks to poach 
business from the other. Thus, had antitrast jurisdiction rested with the 
Antitrast Division at the time the mergers were proposed, the mdustry 
likely would be more competitive today. 

Pittman at 232. 

B. The Facts Confirm a Present Lack of Effectiye Competition for Coal 
Transportation 

The Utilities submitting tiiis Opening Statement have experienced first hand the 

absence of effective, meaningful competition between the Class I raiboads for their coal 

transportation and/or a deterioration in rail service. Although a complete dissertation of 

the relevant facts caimot be made due to contractual confidentiality restrictions, a brief 

sununary is provided for each utility below. 

" USDAAJSDOT Study at vi. 
' Id. at viii. 



1. Omaha Public Power District 

OPPD's NOPS and NCPS plants currently bum around 7 million tons of PRB 

coal per year. The plants began commercial operation in 1954 and 1979, respectively, 

and so were initially cqitive to the Burlington Northem Railroad Company ("BN") for 

service bom the PRB, as BN was die only railroad with access to PRB mines. After the 

introduction of a predecessor to UP to the PRB in 1984, OPPD invested a considerable 

amount of resources to establish physical access to UP at NCPS for the purpose of 

lowering OPPD's rail costs through competition between UP and BN. These efforts 

included (1) obtaining authority fiom the Interstate Conunerce Conunission ("ICC") to 

constmct a common carrier line of raiboad connecting NCPS to UP; (2) seeking authority 

fix>m tiie ICC under 49 U.S.C. §10901(d) to cross tiie existing track ofthe BNSF at NCPS 

over BNSF's objection; and (3) eventually purchasing fiom BN in 1997 its 56.75 mile 

long common carrier line of raiboad extending fix)m CoUegeview, Nebraska to NCPS, 

which OPPD currently owns and maintains."' 

OPPD's efforts paid huge dividends. In 1998, intense competitive bidding by 

BNSF and UP resulted in OPPD's rail b:ansportation costs being reduced $60 million 

between 1998 and 2003 (Exhibit 1), and service being provided by BNSF. In 2003, 

OPPD repeated its competitive bidding process, which resulted in OPPD awarduig the 

business to UP for five years and further lowering its fuel costs in part because UP 

submitted a competitive contract rate and service terms proposal which was below 

'° Finance Docket No 32630, Omaha Public Power District - Construction 
Exemption - in Otoe County, NE, (served May 2, 1995); Finance Docket No 32630 Sub 
No. 1, Petition under 49 U.S.C. §10901(d) (served November 5, 1995), and Finance 
Docket No. 33447, Omaha Public Power District - Acquisition Exemption - Line ofthe 
Burlington Northem and Santa Fe Railway Company, (served September 12,1997). 



BNSF's (Exhibit 2). The rates under the 2003 contract were well below 180% of UP's 

variable costs of providing the service. The competition between UP and BNSF also 

resulted in a lengthy, detailed transportation contract that contained provisions favorable 

to OPPD, includuig: 

1. An agreement by UP to cycle OPPD's coal trains to and fiom the PRB 
mines within a specified number of hours, subject to either a payment by 
UP to OPPD, or the delivery of sufficient coal volumes to make up the 
coal UP had failed to deliver m the specified time; 

2. A rate adjustment provision based on a percentage ofthe STB's Rail Cost 
Adjustment Factor, and a specific agreement by UP that the rail rates 
would not be subject to a fuel surcharge; and 

3. Extensive provisions conceming the supply, operation and maintenance of 
rail cars supplied by OPPD. 

As tiie expiration date of ttie 2003 Conbract witii UP approached in 2008, OPPD 

pursued exactly the same request for proposal process it had followed in the previous two 

cycles. However, the responses of the two railroads and the final contract terms and 

conditions were quite different. For example, the base rates proposed by both UP and 

BNSF were 90-110% above the expiring contract rates, and were both well above 180% 

of the railroads' variable costs of providing the service. Moreover, BNSF declined to 

offer a rail transportation contract proposal at all, insisting instead that OPPD agree to 

ship pursuant to a 'Tricing Authority." Neitiier railroad would agree to a measurable, 

enforceable transportation service standard. Finally, botii railroads sought to impose a 

fuel surcharge on their offered rates. At the conclusion of tiie contracting process, OPPD 

selected the lesser of two evils and executed a new conbract with UP that, combined witii 

coal supply contracts, increased the delivered fuel costs fbr NOPS and NCPS over $100 

million per year over 2008 levels. As a direct result, OPPD was required to raise 



residential aiui industrial electricity rates an average of 11% and 27% per month, 

respectively. (Exhibit C). 

2. The AES Corporation 

AES's coal-fired plants have experienced significant mcreases in rail 

transportation costs smce 2004, which AES attributes to a lack of competition in the rail 

industry. The lack of rail options or an effective regulatory backstop to the exercise of 

monopoly power by raiboads has also resulted in a significant rise in cost and 

degradation of service that has adversely affected AES's coal-fired plants. Several 

examples ofthe effects ofthe lack of competition in the rail industry on AES include the 

following. 

a. AES Shady Point. 

AES's Shady Point plant is located in Bonanza, Oklahoma, and it is captive to the 

KCS at destination, but both UP and BNSF are capable of making deliveries from 

westem PRB coal mines to tiieir respective interchanges with KCS in Kansas City, 

Missouri. Such segments are approximately 800 miles of the overall 1100-mile 

movements, which should provide an opportunity for AES Shady Point to try and lower 

the overall rate fiom the PRB to the plant through competition between UP and BNSF for 

the right to haul coal to the KCS interchange. Additionally the plant also is capable of 

burning coal fixnn the Illinois basin, which can be delivered by UP and KCS. The plant 

bums approximately 1,000,000 tons of coal per year. Prior to 2010, coal moved to the 

plant via a rail transportation contract between BNSF, KCS, and AES Shady Point 

entered into in 2005. The initial proposal by BNSF and KCS to replace that contract in 

2011 exceeded the expiring contract levels by nearly 100%. The significant rate 

9 



increases proposed by BNSF and KCS provided UP with a clear opportunity to secure the 

Shady Point coal volumes by offering competitive rates for its portion of the overall 

movement firom the PRB, or as part of a joint proposal with KCS. Unfortunately, UP did 

not submit a competitive proposal. As a direct result of the lack of rail competitive 

options, the prior contract was replaced with a new contract with BNSF and KCS that 

significantly increased the rail rates to this plant and imposed surcharges and other 

contractual provisions that make the current contract much less favorable to AES Shady 

Point than the prior contract. 

b. AES Eastem Energy 

AES Eastem Energy owns and/or operates four plants in the State of New York: 

AES Somerset, which is captive to CSX, and AES Westover, Greenidge and Cayuga, all 

three of which are captive to NS. All four of these plants have suffered fiom a lack of 

competition in the rail mdustry and the lack of a sufficient regulatory backstop in the 

form of potential rate reliefer the possibiUty of altemative rail service. Specifically, rail 

transportation rates and fuel surcharges to these plants have consistently been well ui 

excess of 180% of the railroads' variable costs of providing service, and the rail 

transportation costs have threatened the long term viability of these plants. Moreover, 

over the past five months rail service has degraded considerably to all four plants, but the 

lack of rail altematives to maintain coal supplies at adequate levels has led to AES filing 

several Electric Emergency Incident and Disturbance Reports with the United States 

Department of Energy, notifying it that the plant coal supplies were reaching dangerously 

low levels. 

10 



3. Oklahoma Gas & Electric Company 

OG&E's Sooner and Muskogee Generation Stations togetiier annually bum 

approximately 9 million tons of PRB coal. The Muskogee Station is captive to UP, and 

the rates charged by UP for transportation to that facility were recently prescribed by the 

Board.' * The Sooner Station was originally captive to the Atchison, Topeka & Santa Fe 

Railway Company ("ATSF") and since tiie merger of BN and ATSF into BNSF in 1995 

has been physically captive to BNSF. Competition between BN and UP for the origin 

segment ofthe movement fiom PRB mines to Topeka, Kansas, resulted in transportation 

to Sooner between 1994 and 2009 being provided via a jomt line contract movement 

involvmg transportation by UP to Topeka, Kansas, and by ATSF to the plant. In addition 

to competition between UP and BN "above the bottleneck," the presence of a potential 

13-mile build-out firom Sooner to a Une owned by BN pre-merger resulted in rate 

concessions fiom ATSF for the destination portion of tiie movement. In 1993, the build-

out threat resulted in a long term contract with ATSF "containing much lower rates than 

previously available, and with a very favorable (to the utility) escalation mechanism."'^ 

The preservation of this competitive build-out option was one ofthe conditions placed by 

the ICC on its approval of the BN/ATSF merger. Because OG&E demonstrated that 

"[t]he negotiating leverage provided by the build-out option will dissqipear with the 

merger,"'^ the ICC "crafted a condition" it determined would preserve the competitive 

status quo that required the merger applicants to provide a third carrier - in this case UP -

' ' Docket NOR 42111, Oklahoma Gas & Electric Company v. Union Pacific 
Railroad Company (served July 24,2009). 
'^ See Burlington Northem et al - Merger - Santa Fe Pacific et al, 10 I.C.C. 2™* 
661,744(1995). 
" M a t 745. 

11 



witii trackage rights over the BNSF track to the point where the build-out could connect 

to tiie former BN brack.'* Between 1994 and 2008 OG&E enjoyed tiie benefit of low 

rates established through meaningful competition between several Class I raiboads over 

different segments of its overall movements. 

Unfortunately, OG&E found a very different rail transportation market when it 

came time to renew its rail transportation arrangements at Sooner. In the first place, 

whereas prior to the UP/SP and BN/ATSF mergers UP and BNSF's predecessors had 

competed for the rights to transport OG&E's coal over the "non-bottleneck" segments of 

tracks fi^om the PRB to interchange points of ATSF's "bottleneck" segment to Sooner 

(and also to UP's "bottleneck" segment to Muskogee), this was no longer the case in 

2008. 

Second, unlike 1993, the presence of potential access to another raiboad via the 

build-out/trackage rights merger condition did not resuh in BNSF offering lower rates to 

Sooner in 2008 as the prior contract was due to expire. On the contrary, BNSF offered 

rates that were more than double the expiring contract rates, and in excess of 180% of 

BNSF's variable costs of providing service. For its part, UP declined to provide any rate 

proposals in the absence of having physical access to the Sooner Station. Instead, UP 

asked OG&E to submit a proposal to UP, which OG&E prepared and submitted, but to 

which UP never formally responded. In the absence of a competing proposal firom UP, 

OG&E executed a! contiact witii BNSF. 

"* Id. The implementation ofthis condition was a grant by BNSF of trackage rights 
to UP over BNSF's track between Claremore, Oklahoma and Morrison, Oklahoma. In 
1996, UP and BNSF entered into an Agreement memorializing the grant of trackage 
rights and associated terms and conditions, which include steps the parties must take to 
implement the rights. 

12 



4. Colorado Springs Utilities 

From 2000 to mid-2010 CSU operated under a long term coal transportation 

contract with UP, by which UP delivered coal from mines ui Colorado and Wyoming to 

both the Drake and Nixon plants. This contract was arrived at through a competitive 

bidding process with UP and BN, which could'then and can today deliver PRB coal 

directiy to the Nixon plant. Part ofthe agreement with UP that resulted firom the bidding 

process entailed the constmction by CSU of a rail spur firom the Nixon plant to the tracks 

of the UP in order to enable UP to make coal deliveries directly to that plant. The 

establishment of dual rail access to the Drake plant is not economically and/or pohtically 

feasible due to the lack of sufficient land at the plant and surrounding the plant to permit 

the constraction of the required additional rail line. In addition to including lower rail 

rates established through competition, the 2000 contract also included a unique rate 

adjustment formula crafted through mutual negotiations of the parties, among other 

provisions favorable to CSU. 

In 2009 CSU approached UP to solicit a proposal for contract rates and service 

terms to replace the 2000 contract when it expired. In response, UP submitted a proposal 

that significantly increased the expiring contract rates. UP also demanded that a new 

contract include a fuel surcharge and rail car maintenance requirements over and above 

Association of American Raiboad ("AAR") standards, which further raised the overall 

increase in costs to CSU. Moreover, UP submitted to CSU a "boilerplate" form contract 

which was very different from CSU's existing contract with UP. CSU also approached 

BNSF to solicit a proposal firom it for delivering PRB coal to Nixon. However, BNSF 

demonstrated little interest in securing the 1,000,000 tons of armual PRB coal deliveries 

13 



to Nixon. Specifically, BNSF declined to provide a contract proposal, and instead 

proposed to ship via a "pricmg circular" which included rates and a fuel surcharge that 

together were over 300% of BNSF's estimated variable costs. CSU's renewed request 

for contract rates and service terms received no response fiom BNSF,' and CSU 

eventually abandoned BNSF as an altemative for PRB coal transportation to Nixon in 

2010, when its existing contract expired. 

CSU was ultimately unable to agree to the terms and conditions of UP's contract 

proposal, and accordingly despite fully mtending and desiring to enter into a new rail 

transportation contract or contracts in 2010, CSU presentiy ships all coal supplies of 

Drake and Nixon pursuant to common cairier rates established by UP which are over 

30% higher than the expired contract rates, and pursuant to UP's coal common carrier 

service provisions. 

S. Other Factual Evidence Demonstrating a Present Lack of Effective 
Competition 

a. Oualitative Data collected by Christensen Study 

The experiences of Utilities are not unique. For example, the Christensen Study 

involved the collection of "qualitative" and "quantitative" evidence on the state of 

competition in 2007 fiom shippers and other industry stakeholders. Ch^ter 5 of the 

study summarized the qualitative, anecdotal input the researchers received fiom rail 

shippers. Unfortunately, this input was then largely ignored in the study's quantitative 

analysis that followed,'^ but it mcluded the following: 

'̂  Volume 2 of the Study contains the Study's "Analysis of Competition, Capacity 
and Service QuaHty," and states that it "presents our quantitative analyses and results" on 
competition in the railroad industry. Christensen Study at Vol. 2, 6-1. There is no 
comparable qualitative analysis of industry competition. 

14 



[s]ome shippera who had access to more than one raiboad said that the 
advantages of having service fiom more than one raiboad have dimmished 
in recent years, i.e., the competitive behavior of railroads has decreased.'^ 

. . .[W]e heard that even when a shipper has access to two raiboads, tiiey 
cannot get the potential competitor to give them a bid against the 
incumbent raiboad. This refusal to bid practice is viewed as an indication 
that the raiboads are allocating markets among themselves. A variant on 
this view is the opinion expressed by some shippers that raiboads don't 
seem to be hungry for new business. 

Much ofthe problem with service variability was attributed to reduction in 
rail competition. Moreover, smce shippers stated that new contracts rarely 
uiclude any performance standards or penalties for not meeting standards, 
so there is an increasing lack of raiboad accountability." 

The Christensen Study stated that the "extensive stakeholder input greatly assisted 

in the focus ofour research efforts and also indicated areas where further investigation is 

warranted."" However, the study ultimately drew conclusions as to the state of raihroad 

competition based solely on quantitative economic formulas and assumptions.^" 

b. Service Oualitv and Cost Shifting 

The decline of competition m the coal transportation sector has been marked in 

part by the elimination of measurable and enforceable raiboad service standards in 

contracts, and the shifting of tasks and costs formerly performed and paid for by the Class 

'« Id 
" Id.'a.t5-n. 
" Id. at 5-12. 
" M a t ES-4. 
°̂ The Christensen Study did not attempt to reconcile or explain the differences and 

inconsistencies between the qualitative input obtained by shippers and the quantitative 
data, formulas and assumptions utilized to estimate raiboad competition, hi fact, the 
Christensen Study in places indicated it was not designed to analyze or reach conclusions 
about whether railroads were engaging in anti-competitive behavior in any particular 
maiket. Specifically, the Executive Summary contains the initial disclaimer that "[t]o 
address whether there has been an 'abuse of market power' would require judgments as 
to the fairness of the distribution of value between tiie raiboads and the shippers . . . . 
These judgments are policy questions and not resolvable through economic analysis 
alone. Instead, we have answered the economic questions " Id. at E5-6. 

15 



I raiboads to their shipper customers.^' This shift has in recent years even occurred for 

dual-served shippers, which in the past were able to negotiate service standards and to 

reduce cost shifting attempts tiirough competition between the raiboads that could 

provide the service. Raiboads have also unilaterally imposed, rail car maintenance 

requirements on shippers which exceed the standards promulgated by the AAR. This is a 

form of cost shifting m that all the costs are home by the shippers while any benefits are, 

at best, shared between the unposing raiboad and shipper. 

c. Lack of Rail Build-out Prelects 

Another indicator that effective competition for coal transportation service has 

substantially declined is that no shipper has sought authority firom the STB to consbruct a 

line of rail for the purpose of creating dual rail access since 2003. Between 1990 and 

2003, numerous parties, including utilities such as OPPD and CSU, sought to take 

advantage of the competition between the Class I railroads by incurring the sometimes 

substantial investment to constmct rail tracks coimecting their facilities to altemate 

railroads. As summarized above, OPPD clearly benefited fiom such efforts prior to 2008. 

Similarly, OG&E benefitted from the mere presence of a potential build-out in 1993. 

CSU also benefited firom its build-out to UP in 2000. However, shippers have stopped 

seeking authority fiom the STB to constmct tracks to create rail-to-rail competition, 

which is a strong indication that they doubt that such competition will occur and justify 

the significant costs of building out. 

^' See Christensen Stiidy at 5-12,5-14. 
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d. Fuel surcharges 

Consolidation of the rail industry has also resulted in the Board's Rail Cost 

Adjustment Factor being replaced by rate adjustment mechanisms that include rail "fuel 

surcharges." The assessment of such surcharges has been highly controversial, resulting 

in a decision issued by the STB in January, 2007 finding certain "fuel surcharge" 

practices to be unreasonable practices under 49 USC §10702.̂ ^ In addition, a class action 

lawsuit is pending in the District Court of the Distiict of Columbia accusing BNSF, UP, 

CSX and NS of conspiring to fix the price of rail services by colluding on fuel surcharge 

formulas that were designed to increase profits mstead of recovering actual fuel costs.̂ ^ 

See also STB Docket No. 42120, Cargill Incorporated v BNSF Railway Company, filed 

April 19, 2010, m which Cargill has filed a formal complaint challenging the 

reasonableness of BNSF's "mileage based" fuel surcharge. The Christensen Study 

nevertheless largely relegated railroad fuel surcharges to the category of "Future 

Research Direction," because it concluded STB data on fiiel siux;harges "have not been 

collected long enough at this point in time to perform a reasonable analysis."^^ 

Utilities submit that the railroads' adoptioii and usage of their fuel surcharge 

formulas is fiirther evidence that there is a lack of competition in the raiboad industry. In 

a truly competitive environment in any industry, all other things being equal, the attempt 

by one competitor to assess a surcharge or fee that over recovered the costs it was trying 

to recoup would cause the loss of business to another company that established a 

" Ex Parte No. 681, Rail Fuel Surcharges, (served January 25,2007). 
" MuUi-distiict Litigation ("MDL") Docket No. 1869, In re Rail Fuel Surcharge 
Antitrust Litigation (class certification order pending). 
^̂  Id. at ES-43; see also 5-21 ("the data are not sufficient to examine a number of 
issues related to these surcharges.") 

17 



surcharge that more closely tracked those costs. Yet all of the Class I raiboads are still 

assessing fiiel surcharges that are not bemg implied fairly and consistently, and which 

over-compensate them for their actual fuel costs for particular movements. 

IIL Policy Alternatives to Facilitate More Rail-to-Rail Competition 

The consolidation of the raiboad industry into essentially an oligopoly of two 

regional duopolies has clearly changed the competitive dynamics ofthe raiboad indusbry 

and virtually eliminated effective rail-to-rail competition for the transportation of coal 

and other commodities. 

The current state of the raiboad industry poses difficulties when attempting to 

increase competition through the measures available to the STB, such as terminal 

trackage rig|hts, reciprocal switching, and bottleneck segment relief. As one 

knowledgeable commenter has noted (as to reciprocal switching, but which is applicable 

to all forms of STB-granted competitive access reUef) ''[tjhe experience with mandatory 

switching or short hauls to handoCfs in Canada and Mexico has been somewhat 

disappointing, at least in part for a reason that is likely to restrict benefits in the United 

States as well: a competing duopolist fears that if it takes advantage ofthe opportunity to 

serve a shipper captive to its rival, the rival will in tum take advantage ofthe opportunity 

to serve its own captive shippers, and competition will break out throughout the 

system."" 

Utilities assert that the diminished rail-to-rail competition in today's highly 

concenb'ated rail indusbry is certainly not the competition envisioned by Congress when it 

" Pittman at 231.. 
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enacted the Staggers Rail Act of 1980.^ Accordingly, short of revisiting its approval of 

past major rail mergers and the conditions imposed on such mergers intended to preserve 

pre-merger competition, the Board should review its poUcies and rales conceming rail-to-

rail competition witii the goal of liberalizing those policies and rales to facilitate the 

resumption of effective competition between the Class I raiboads, and competition 

between the Class I railroads and other non-Class I railroads. Suggestions include (1) 

modifying the so-called "Bottleneck Rules" to enable shippera to more easily obtain rates 

for segments of overall movements; (2) revising the Board's competitive access rales to 

facilitate the ability of additional railroads to compete to participate in rail movements; 

(3) confirming that physical access to a second raiboad does not in and of itself mean that 

seeking rate relief fi-om the Board is foreclosed; and (4) fiirther revismg the Board's rate 

reasonableness rales and policies. 

A. Revisions to the "Bottleneck Rules" 

The Board's so-called "Bottleneck Rules" resulted fiom the attempts by several 

electric utilities who were each captive at destination to a single Class I railroad to obtain 

common carrier rail rates over the segment of track owned by that raiboad firom the 

destination back to an interchange point between the bottleneck railroad and two or more 

other railroads who could provide service fiom a particular mme origin. Once the 

bottleneck rate was obtained, the shipper could then attempt to reap the benefits of 

competition between the railroads "above" the bottleneck and combine the wiiming rates 

and terms with' the bottleneck rate, while preserving the ability to challenge the 

reasonableness of that rate at the STB. Absent a separately challengeable rate over the 

^̂  Pub.L. No. 96-448,94 Stat. 1985. 

19 



bottleneck segment, the monopoly raiboad could erase the benefits of any such 

competition and, if it served the origin, retain the overall business by pricing the overall 

through movement to protect its long haul. The underlying assumption in pursuing this 

rate strategy was that a total rate made up of (1) arate arrived at through competition 

between multiple raiboads firom the mines to the interchange pomt, combined with (2) a 

maximum reasonable rate over the bottleneck segment, would be less than the overall 

maximum reasonable rate fiom origin to destination. In addition, pursuing a rate case 

over the bottleneck segment, if necessary, was expected to be less onerous and less 

expensive than challenging the entire rate fiom origin to destination. Finally, the threat 

of having to provide a bottleneck rate on request that could be challenged at the STB 

might have encouraged more reasonable contract rates and service terms fiom the 

monopoly railroad. 

bl a series of decisions issued in 1996 and 1997,̂ ^ the Board rejected the utilities 

efforts and estabUshed the "Bottleneck Rules," which the Board generally summarized m 

its January 11 Decision in this proceeding.^' Utilities strongly encourage the Board to 

revisit the Bottleneck Rules and revise them as necessary to facilitate the resumption of 

effective rail-to-rail competition. However, because of the reasons set forth above 

regarding the diminishment of rail-to-rail competition generally, and in their experiences 

specifically. Utilities believe that there are valid questions as to whether liberalizing the 

bottleneck rales to permit coal shippera to more easily obtain segmented rates would 

immediately result in overall rate levels firom mine origins to captive destinations being 

" Central Power & Light v. S Pac. et al, 1 STB 1059 (1996) { '̂Bottleneck I J , 
clarified, 2 STB 235 (1997) {"Bottleneck IT"), affd sub nom, MidAmerican Energy Co. 
V. STB, 169 F.3d 1099 (8* Cir. 1999). 
^' Januaiy 11 Decision at 3-4. 
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significantiy reduced by vigorous competition between coal-hauling raiboads.^' Under 

such conditions, shippers gain little benefit firom entering into a contract over the non-

bottleneck portion of their routes and then requesting bottleneck rates, since the rates over 

the non-bottleneck segments are currentiy as high or higher than common cairier tariff 

rates and the service provisions are also similar. Nevertheless, the Board should take a 

hard look at the Bottleneck Rules and the authority relied upon to adopt them, and where 

possible modify the rales to maximize the opportunities for shippers to obtain sq)arately 

challengeable segment rates.^ Such modifications might facilitate the resumption of 

competition longer term by providing the short term possibility of rate relief over the 

bottleneck segment. The ability to more readily obtain rates over individual raiboad 

segments would also better position coal shippers to gain from rail-to-rail competition 

where it can occur should meaningfiil rail-to-rail competition resume. 

B. Facilitate the Ability of Additional Railroads to Participate in Rail 
Movements 

The resumption of effective rail-to-rail competition for coal in the current 

transportation market could also be facilitated through the enbry of additional participants 

into coal movements by expanding the scope of relief available under 49 U.S.C. 

^' For example, that raiboads would not "poach" on each othera business and 
actively compete for contracts fiom mme origuis to interchange points has been a 
concem of shippers since the "contract exception" was formulated by the STB in 1996. 
See Bottleneck H at 246-248. 
^ As one example, the primary underlying authority for the Bottleneck Rules is 
Great Northem Ry v. Sullivan, 294 U.S. 458 (1935), a Supreme Court case involving 
joint line rail movements originating in Canada and terminating in the United States. In 
that case, the fact that the rail shipper negotiated and paid a single rate to one ofthe 
participating carriers, who paid a division to the other participating raiboad, was a critical 
factor in the Coiut's decision. Such a rate is fimdamentally different than movements 
separately billed to each participating railroad under so-called "Rule U " movements, 
named for the applicable AAR Accounting Rule. 
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§10705(a)(altemative through routes), §11102(c)(reciprocal switching) and 

§11102(a.)(terminal trackage rights). Each of fhese provisions, as written, generally 

include a broad "desbable and in the public interest" standard for relief. Indeed, in the 

case of §11102(c)(l), the statute states that the STB may require rail carriers to enter into 

reciprocal switching agreements "where it finds such agreements to be practicable and in 

the public interest, or where such agreements are necessary to provide competitive rail 

service." (emphasis added). Nevertheless, the ICC twenty five years ago elected to 

constrae these provisions very narrowly, establishing standards for reUef so stringent that 

relief under these statutes is effectively precluded. These standards, embodied in the 

Board's regulations governing through routes under §10705 and reciprocal switching 

under §11102(c),^' and ICC decisions starting with MidTec Paper Corp. v. Chicago & 

NW Transp. Co, 3 LC.C.2d 171 (1986); affd sub nom MidTec Paper Corp. v. United 

States, 857 F.2d 487 (D.C. Cir. 1988)("AfM?rec"), make relief contingent upon a showing 

of "anticompetitive conduct" rising to the level of "competitive abuse." This requires the 

complaining party to "show that the incumbent raiboad has used its market power to 

extract uiureasonable terms or, because of its monopoly position, has disregarded the 

shippera needs by rendering inadequate service."^^ 

^' 40 CFR Part 1144. Requests for "terminal brackage rights" under § 11102(a) are 
not covered by the Board's regulations, but the Board has nevertheless applied them in 
the few cases in which such rights have been sought. STB Docket No 41987, Westem 
Fuels Service Corporation v. Burlington Northem and Santa Fe Railway Company 
(served July 28,1997) at 7. 

January 11 Decision at 5, citing MidTec at 181. Cases involving coal 
tiransportation applying and/or discussing the "competitive abuse" standard include the 
Bottleneck Cases, Westem Fuels, supra, and Docket NOR 42104, et al, Entergy 
Arkansas. Inc. & Entergy Services, Inc. v. Union Pacific Railroad Company, et al, 
(served March 15,2011). 
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ICC and STB reconsideration of the extremely strict implementation of these 

statutory provisions has been unsuccessfiilly pursued by rail shippera for over two 

decades.̂ ^ For example, the Board noted in 1998 that some rail shippera "as in the past" 

had argued that the MidTec standard "is too onerous, effectively precluding use of the 

competitive access remedy in an increasingly consoUdated rail industry . . . ."^ The 

uselessness of these rales has been exacerbated fiirther still over the past decade as rail-

to-rail competition has declined for coal and other commodities, even at plants that can 

be served directiy by two raiboads. In its decisions formulating the Bottieneck Rules, the 

Board articulated "an arguably more relaxed standard" than the competitive abuse 

standard for requests for new through routes under §10705.^' This altemative "route 

efficiency" standard generally entails showing that an altemative routing is better or more 

efficient than the current routing.^^ While any movement away from the "competitive 

abuse" standard is a welcome change, the Board recentiy denied relief under §10705 in 

the one instance it has applied this standard.̂ ^ The Board has stated its intention to 

"reconcile" the two standards "and more fiilly explore the legal firamework to govem 

future competitive access cases" in this proceeding.^' Utilities maintain that the current 

^̂  See, e.g. STB Ex Parte No. 575, Review of Rail Access and Competition Issues 
(served April 17,1998) at 6-7. In that proceeduig, the STB noted shippers' complaints 
but responded by ordering the railroads to hold meetmgs with a broad range of shipper 
interests under the supervision of an ALJ to discuss potential revisions. These meetings 
produced no agreement on recommendations to the Board and no revisions were made. 
STB Ex Parte No. 575, Review of Rail Access and Competition Issues (served August 21, 
1998). 
' ' Id 
^̂  Docket No. 42104, Entergy Arkansas, Inc. et al v. Union Pacific Railroad 
Company, et al (Decision served March 15,2011) at 7-8; citing Bottleneck I z\. 1069. 
^̂  W. at 11-12. 
" 7rfatl6. 
^' Januaiy 11 Decision at 8. 
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dearth of competition in the railroad industry requires that the Board take a very hard 

look at the MidTec "competitive abuse" standard, as well as the altemative "route 

efficiency" standard and, consistent with statutory language and legislative intent, modify 

them to more liberally permit the inbroduction of additional railroads into rail movements 

in order to foster rail-to-rail competition.^' 

C. Clarification of the Rules Governing Market Dominance at Locations With 
Access to Two Railroads 

Shippera with access to another raiboad would much prefer the resumption of 

meaningful rail-to-rail competition at their facilities, to purauing rate reductions via a rate 

complaint at this Board. However, the significant rate increases and tariff-like contract 

terms imposed by the Class I railroads over the past few years have caused such shippera 

to consider taking such action. Such a case would immediately face the threshold issue 

of whether the Board had jurisdiction over the transportation at issue under the 

"qualitative" market dominance principles of 49 U.S.C. §10707 and agency decisions, 

since the defendant raiboad would be expected to seek dismissal of the case on the 

grounds that the presence of another raiboad altemative means there is indisuputably 

"effective competition" for the transportation at issue. Rail shippera such as OPPD, 

OG&E and CSU which have benefited fiom competition at their facilities in the past, but 

now are being assessed rates that migjht be found unreasonable under the Board's 

maximum rate standards, face particular uncertainty in this regard. As part of this 

proceeding, the Board should reaffirm that qualitative market dominance can be present 

in a concentrated market even if a shipper has access to two raiboads, if it can be 

" See Greater Boston Television Corp. et al v. FCC, 444 F.2d 841, 852 (D.C. Cir. 
1970) (agency may change course if it supplies a reasonable analysis). 
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demonstrated that if there is an absence of "effective competition" for the transportation 

to which a rate applies. Such a reaffirmation would be consistent with legislative intent, 

which was that market dominance could be found when rates exceed just and reasonable 

levels because of dupopoly behavior: 

Defining market dominance in terms of lack of effective competition 
avoids the problems of defining monopoly power which have arisen under 
the antitrast laws. Under this definition the pubhshing cairier need not 
have monopoly power. Rather the test will be whether the market itself is 
sufficiently competitive to insure iust and reasonable rates. Thus, the 
Commission will be able to regulate maximum reasonable rates in 
oHpopolv or concentrated markets as well as in monopoly markets. 
Lengthy antitmst-type litigation will be avoided by virtue of the 
Commission's authority to adopt rales of practical application which will 
identify markets in which dominance exists."" 

Moreover, "while the absence of effective competition test is not intended to 

strictly conform with the standards of the antitrust laws, it is intended that when the 

Commission administera the test it will recognize the absence of forces which normally 

govem competitive markets.""' The concept of "effective competition" was adopted in 

the Railroad Revitalization and Reform Act of 1976 (the 4-R Act)''^ While the Staggera 

Rail Act later amended the 4-R Act and introduced the quantitative jurisdictional 

threshold prong of the market dominance test to 49 U.S.C. §10707, the Act did not 

substantively modify the qualitative prong adopted in the 4-R Act. 

The ICC's development of rales to implement the market dominance concept 

reflected that a lack of effective competition could be found in duopoly railroad markets. 

For example, the ICC initially created several rebuttable presumptions for making a 

^ S. Rep. 94-499,94* Cong. 2d Sess. 1976 U.S.C.A.N. 14,47 (emphasis supplied). 
"' S. Conf. Rep No. 94-495,94* Cong., 2d Sess. 1976 U.S.C.A.N. 147,163 
"̂  P.L. 94-210; 90 Stat 31 1976. 
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maiket dominance detennination in a particular circumstance."^ One ofthe presumptions 

was that market dominance was present if a carrier controlled more than 70 percent ofthe 

traffic at issue. However, the ICC also stated that "A shipper who is unable to 

demonstrate that the carrier controls over 70 percent of the traffic can prove market 

dominance b v . . . presenting anv other relevant evidence to show that there is an absence 

of effective competition. For example, a shipper could show that . . . camera collusivelv 

share the market or follow parallel pricing policies to assure joint maximization of 

profits.""" The original presumptions were replaced with general guidelines in STB Ex 

Parte No. 320, Market Dominance Determinations and Consideration of Product 

Competition, 365 I.C.C. 116 (1981). The ICC continued to define "effective 

competition" as consisting of pressure to lower rates or lose business. See id. at 129-30. 

The significant concentration ofthe railroad industry into two regional duopolies 

for coal transportation raises serious questions of whether "effective competition," as 

envisioned by Congress, the ICC and the STB, still exists at certain locations where more 

than one railroad can provide, and in some cases have in the past provided, transportation 

services. While the resumption of meaningful competition at such locations would 

obviously be prefeired to a regulatory solution. Utilities submit tiiat providing clarity on 

the appUcation of the Board's jurisdictional rales to such facilities in this proceeding 

would be beneficial. 

"̂  Ex Parte No. 320, Special Procedures for Findings of Market Dominance as 
Required by the Railroad Revitalization and Regulatory Reform Act of 1976, 353 ICC 
875 (Decided August 20,1976). 
"" Id. at 899 (emphasis supplied). 
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D. Modifications to Rail Rate Reasonableness Rules 

While the Board has made strides in making its rate reasonableness procedures 

more accessible to rail shippera firom a cost and process standpoint, Utilities submit that 

more changes to the Board's rales and procedures are necessary. For example, under the 

Staggera Rail Act, the Board's authority over rail rates is subject to a statutory floor of 

180% ofthe railroad's variable cost of providing service. 49 U.S.C. §10707. Utilities are 

in favor ofthe Board's review of its Uniform Rail Costing System ("URCS"), since this 

outdated system, when combined with the 180% jurisdictional floor, produces very high 

minimum reasonable rate levels, particularly for efficient coal unit brain movements, bi 

addition, the Board should raise the damage limit of $5 million over five yeara in its 

Simplified Stand Alone Cost ("SSAC") rales. The Board's refiisal to raise the limit was 

based m part on its conclusion that if potential damages exceed estimated litigation costs 

by only a small amount, then this is sufficient justification to bring a rate case under the 

i^plicable methodology, if the shipper believes it has a "strong" case."^ But this 

conclusion fiuls to take into account factora such as die cost and harm of having to pay 

the challenged rate during the pendency ofthe case, and the general uncertainty inherent 

in any litigation, particularly a SSAC proceeding, for which there is no established 

precedent. Thus, for soihe utilities, even if they believe they have a "strong '̂ case, die 

anticipated reparations and prescriptive rate relief may be insufficient under all the 

circumstances to justify the high cost of a full SAC case, yet such reUef migiht exceed the 

$5 million SSAC threshold. Utilities submit that the Board should revisit its refusal to 

increase the $5 miUion damage limit for SSAC cases to $10 million. Increasing the 

"' STB Ex Parte No. 646 (Sub. No. 1) Simplified Standards of Rail Rate Cases, 
decision served March 19,2008 at 7. 
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damage limit would shore up the regulatory backstop provided by the Board and provide 

a better means for mutually agreeable commercial resolutions to be negotiated. 

IV. Modifying STB Policies to Increase Rail-to-Rail Competition 
will Not Negatively Affect the Viability of Class I Railroads 

Modifying the STB's rales and policies to increase rail-to-rail competition by 

definition has an outcome of less regulation of raiboads and more mutually acceptable 

commercial agreements. Nevertheless, the raiboads consistently characterize any such 

efforts as "re-regulation" or increased regulation. The rote refirain firom the Class I 

raiboads when the possibility of revising STB policies to increase rail-to-rail competition 

is discussed is that to do so will stifle investment and threaten the long term viability of 

the railroad industry. For example, the AAR has consistentiy related to the STB and 

Congress that increased regulation will have a negative impact on railroads' ability to 

continue investments. As the AAR recentiy testified to the STB, railroads purportedly 

will be able to make investments only if the federal govemment maintains poUcies that 

allow "raiboads and their investora to puraue retums on their enormous bivestments.""^ 

In the same testimony, the AAR emphasized that "changing the regulatory mles will lead 

to reduced investment and cost American jobs.""^ 

The facts simply do not support this exaggerated response. Rather, multiple 

independent analyses and Wall Sbreet judgments establish that the industry is financially 

healthy. Such data was recently collected and summarized in a September, 2010 report 

by the Office of Oversight and Investigations of the Senate Conunittee on Commerce, 

Science and Transportation ("Senate Report"), which concluded that Class I railroads' 

"̂  Comments of the Association of American, Railroads, STB Ex Parte No. 704, 
Review of Commodity, Boxcar, and TOFC/COFC Exemptions (January 31, 2011). 
"̂  Id 
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recent financial results show that "the Stagger's Act's goal of restoring financial stability 

to the U.S. rail system has been achieved" and that the Act "has produced a so-called 'rail 

,1.48 

renaissance. 

The overall finding of the Senate Report is supported by the Class I Railroads' 

Securities and Exchange Commission ("SEC) filings. These filings demonstrate that 

raiboad companies in recent yeara have consistently gained solid revenues, and 

maintained stable or only slowly-growmg expenses, even during the most recent 

economic downtum."' bi fact, as emphasized in the Senate Report, in 2008 the raiboad 

companies' profit margin placed the industry fifth out of fiffy-three industries cited by 

Fortune as "most profitable."^ Similarly, ui 2010, the industry as a whole boasted record 

profits, bl the last quarter of 2010 alone UP's, CSX's and NS's net income rose 41%, 

42% and 31% respectively, and Berkshire Hathaway's profits went up 43% due to 

BNSF's contribution to earnings.^' 

The Class I raiboads have continuously emphasized the need for capital 

investment and have maintained that their revenues do not allow them to address their 

"' Office of Oversight and Investigations of the Senate Cominittee on Commerce, 
Science and Transportation, The Current Financial State of the Class I Freight Rail 
Industry, p.l (September 15,2010). 
"' /rf.,at5. 
^̂  Id., citing Fortune, 2008 's Top Industries: Most profitable, Retum on Revenues. 
'̂ See Press Release, Union Pacific Reports Record Fourth Quarter and Full Year, 

(January 20,2011), (online at 
http://www.uprr.com/newsinfo/releases/financial/2011/0120 4aeamines.shtml): The 
Wall Sb-eet Joumal, CSX4Q Net Up 42% on Higher Volume; Results Top Street View 
(online at httD://online.wsi.com/article/BT-CO-20110124-714302.htmlk Press Release, 
Norfolk Southem Reports 2010 Fourth-Quarter and Full Year Results (January 25, 
2011),(onlmeat 
httD://www.nscorp.com/nscportal/iiscorp/Media/News%20Releases/201 l/eam4q lO.html 
); The Wall Sbreet Joumal, Berkshire Hathaway 4Q Net Income Up 43% (onUne at 
http://onespot.wsi .com/business/2011 /02/26/S3 724^erkshire^hathawavs-4q-net-income-
UP-43V 
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long-term capital needs. The raiboad industry is certainly capital intensive. However, 

the industry's assertions that revenues are insufficient to cover capital investment are 

plaudy inaccurate. Specifically, according to the SEC fiUngs submitted by the foiu' 

largest Class I raiboads (UP, BNSF, CSX, NS) over the past three yeara, those raiboads 

spent {proximately $25.7 billion in capital expenditures (roughly $8.9 billion in 2010, 

$7.8 billion m 2009 and $9 billion in 2008). On the otiier hand, these raiboads also 

eamed revenues totaling $156.6 billion in the same years (approximately $53.8 billion in 

2010, $45 billion in 2009 and 57.8 billion in 2010). Thus, as noted m the Senate Report, 

"as the companies' revenues grew over the courae of the decade, so did their capital 

investments."'^ 

Other facts beUe the notion that raiboad revenues must be further increased to 

cover caphal investment. For example. Class I railroads have been using their net income 

to increase their dividend payments. In 2010, with the overall economy still struggling to 

recover, UP twice announced dividend increases. The company's CEO commented, "as 

we generate strong and growing firee cash flow, we are returning more cash to our 

shareholdera...UP's strategy to operate a safe, productive, service-oriented railroad is 

delivering record results...for the year, the annual dividend mcrease totals 41 percent, 

reflecting both our confidence in the fiiture and our commitment to increasing 

shareholdera returns."'^ NS Ukewise increased its dividend by 6 percent last year'" and. 

'^ Senate Report, supra, at 11. 
'^ Press Release, Union Pacific Announces Second Dividend Increase in 2010 
(November 18,2010), (online at 
http://www.uprr.eom/newsinfo/releases/financial/2010/l 118 dividend.shtmn. 

Press Release, Norfolk Southem Increases Dividend (July 27,2010), (online at 
http://www.nscorp.com/nscportal/nscoro/Media/News%20Releases/2010/div2q 10.html) 
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most recentiy in 2011, by 11 percent.'' Similarly, ih 2010, CSX increased its dividend by 

8 percent, which marked CSX's eighth increase during the past five yeara.'^ 

Net income was also used by raiboads to repurchase their publicly-traded shares 

to attain short-term gains in stock value. The four major U.S. railroads spent over $2 

billion in share buybacks m 2006, over $6 billion in 2007, and over $5 billion in 2008. 

Although these companies halted share buybacks in 2009, they resumed their repurchase 

practices in 2010.'^ As the Senate Report notes, the capital expended to buy back shares 

and attain short-term gains was spent "at the expense of investments that increase 

capacity and productivity."" 

Finally, despite statements firom the AAR that Wall Street investors are 

"increasingly skittish about the tone in Washington D.C,"" Wall Street retains its bullish 

view ofthe Class I raiboads. The quantitative stock report published by Standard & Poor 

in September of 2010 gave quality rankings of "A", "A-" and "B+" to Union Pacific, 

Norfolk Southem, and CSX, respectively. Union Pacific and Norfolk Southem scored 

above the 90th percentile on S&P's "Investability Quotient", and CSX received a score of 

89%, which fiirther confirms the continued attraction of investment in the industry.*^ 

" Press Release, Norfolk Southem Increases Dividend (January 25,2011), (online at 
http://www.nscorp.com/nscportal/nscoro/Media/News%20Releases/2011/4q 2010 divid 
end increaschtmlV 
^ Press Release, CSX Corporation Announces Dividend Increase (September 29, 

2010), (online at http://www.csx.com/index.cfin/media/press-releases/csx-corporation-
aimounces-dividend-increase/). 

Senate.Report, supra, at 12-13. 
" Id., at 12. 
" Mitchell, supra. 
^ Senate Report, supra, at 6-7. 
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V. Concliisloii 

The utilities submitting tiiese Joint Initial Comments commend the Board for 

holding this timely proceeding to receive information on the state of competition in the 

raiboad industry, and on possible changes to the Board's existing rales and policies 

conceming rail-to-rail competition. The significant consolidation of the raiboad industry 

in the United States into essentially two regional duopolies has resulted in the significant 

reduction of competition between the Class I railroads for many coal shippera, including 

coal shippera who have access to more than one raiboad for service. The current 

concentrated rail market requires that the Board commence a formal review of its rales 

policies conceming rail-to-rail competition and related rales such as rate reasonabloiess 

standards. Such rales and policies should be modified to encourage the resumption of 

meaningfiil rail-to-rail competition, while also meeting the Board's other statutory 

responsibility of ensuring a viable railroad indusbry in the United States. 

Respectfiilly submitted 

( 7 ^ U » ? L ^ 
iox 7 Thomas W. Wilcox 

Svetlana Lyubchenko 
GKGLaw,P.C. 
1054 Thirty-First Stteet, NW, Suite 200 
Washmgton, DC 20007 
(202)342-5248 

Counsel for Omaha Public Power District; 
The AES Corporation; Oklahoma Gas & 
Electric Co.; and Colorado Springs Utilities 
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Exhibit 1 

JULY 17, 1998 

Omaha World-Herald, July 17, 1998 

OnttiAiUicfViwerttdnei 

OPPD Track Buy Saves 
$60 Million on Rail Contract 

BY PATKICK srnUWBRIDGE 
W0BLD4<6H»m 5T»ff WWEH 

ll didn't take long lbr the Omalia 
Public Power District boaid to sian 
spending — and saving — money 
Thufl^day night. 

Board members approved contracb 
for more than SID million in construc­
tion and renovation p n ^ s in the first 
20 minutes of their monthly meeting. 
Then they passed the biggest expendi­
ture of them all — a fne-year coniract 
package worlh SKS million for coal 
supply and rail transportation. 

l U t deal OPPD officials said. wiU 
save the disukt more than S60 miUion 
over the next five vears. Board member 
Keith Edquist alluded to the benefit of 
saving thai money. 

"I think this is where we get our 
money for all the stuff we just bought." 
he said as Ihe board prepared to vole 
on the coal and nul contracts. 

The board met at its Energy Plaza 
headquarters in downtown Omaha. 
. Coal and rail cosu are among the 

utUiiy's largest expenses. They repre­
sent at least 16 percent ofOPPDIs an­
nual operation and maintaiance 
budget. 

The current n i l contract, which is 
with Burlingion Nonhem Santa Fe. is 
for S222JmiUkm, OPPD mokesman 
Gary Williams said. 

Burlmnon Northern did not bee 
competition for a key part of past coal 
transpon contracts because it owned 
the only track leading from Lincdhi lo 
OPPD-i coal-fired power olant in Ne­
braska City. Neb. Btat O m y s recent 
purchase of thai ST-mik stretch of 
track made competitive bids possible. 

The coniract is the product of several 
years' work. On Tuesday, the board 
met bt a marathon ck»ed session that 
OPPD Presidenl Fred Petersen said 
was Ihe lengthiest he could recall in his 
30 yean will! the district. 

"They questioned us and challenged 
us as much as we've ever been chal­
lenged.' Petersen said. "I'm not saying 
that's a bad thing.' 

One lough decision was the choice of 
Burlingion Northeni over hometown 
railroad Union Pacific, said board 
member John Green. The UJ>. bid was 
more than S2 million higher than Bur­
lington Northern's SIMM millkm offer, 
he said. 

-We've bad a tong bisloiy of buying' 

Omaha," Green said. "That is some-
thbig very significant and important to 
eveiyme here. But i have to say. the 
money is just too s|piificant a benefu 
for Ihe ratepayers." 
• Board member Michael Cavanau^ 

"The decision we bee Knight is very 
lough," he said. "But whichever route 
we take, the ratepayer wOl benefit" 

Tbe rest of the S26S.7 miUion pack­
age dvei the coal supply comract to 
AnAitbal Sales C a . the raU line main­
tenance contract lo Kelly-Hill C a and 
the rail line operator contract to Kyle 
Railroad Co. 

The board also approved: 
• S5Jt million tor constniclion and 

improvemenu to the OPPD stibsta-
tions in Btair. Omaha, at the CamiU ia-
Gility in Washington County andnear 
the Fort Calhoun power plant 

• S13 million lbr uansmisskm-rine 
projects runn'ing from the Fort Cal­
houn Power Station to one in Blair, 
and frrai there to one near 204ib and 
Pacific Streets. 

• A SIS million reduction in 1998 
ftmding for the decommissioning fund 
for the Fort Calhoun station. A recent 
study showed that the additional fund­
ing was unnecessary. 

• $395,400 for impiovemenis to the 
Elkbom Service Center, including a 
newsu 
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In'a sigfUntant-dedalaii in 
tehns of fuel-and e j^nae, the 
Omaha Pnblifa Power District is 
planning to s w ^ ' r a S iihd coal-

.eompsnies : iop. ita'; next 
fiv'e-yearppntract,v:'^ ,'..-TP;. 

. In ̂ anuary;'for the Qrat time 
8taic« 1984, UnionPacUiiB.RaU-
load ia expected'to.haul coal to 
OPPD's' -powel>.-^t8. 'Bids 
analyiied recently indicate Qiat 
a coBl-rall package using Union 
Pacific JlB^iabout.i6."R^roent 
loweri or |1S nil]liaaJca9,.Uian 
one using thdBurlingtpn North-
ernandSantsjPel^i^jr.,.'. 

. Burlington jNoitiiern, has 
been transportingd.coal .to 

- OFPD*sriiorUvhQimui.plaiit 
- since-1984 iidd<tct>theVtility'B 
..Nebrasla,g|^pfiiutsincel978. 

Tlie OPFir boiird.will vote 
' Thursdqr. fflb .thesynion Pacific 
coal-rail bid fmckiige, which ia 

.•yalued..4t.$B4S.7,nuUiiDB^Tbe 
BuiUngtqn Northern-package 
is$2fiO.SniilUoni 

. Coal is OPPD's mdn source 
of- fUelt- supplying <about 
twbrtfairds of-the utility> ftiel 
lastyear. .•..!:i..i.-..-•'• 

. DaIeWidoe,.vlcepresi(Ientat 
OFPD, said the cost ofthe new 
contract package is about^'p<i^ 
cent above, an . inflaticni-ad* 
justed value of tbe current ooii-
txactDesaibing.thata8a;Very 
modest" increase, .Widoe said 
the contract is an:iinportant 
part of keeping electric rotes 

"With U.S. energy costs 
gidng up rapidly." Widoe said, 
"the cool coittractshitiiMuce 
real stability into our rate-mak-' 
tag." • . •• . • i 

vndoe sidd the Aid packagii 
should have a "negUgible" ef­
fect on electric rates. OPPd's 
31- percent increase' iii< rates 
that goes into effect in 'January 
is'due not to the ooid mntract, 
WIdbe nld, but to'the utility's 
need to spend about $1 billion 
retopling-'and 'expanding ':;;its 
electaricpla£b. Y 'V 

~5eeOI>ipD:Page2 

•w •.;•'. 
»U'i(liii'i;r zvti', 

:>'>: 
^^B:,^^isi!Q6al contract: 

CoBtfMiMdJMiFhPagM.r' - -f « OPPD'sfwbcoal plants, which 
Oiven'^t Uiiiratacl^chas.. "can'"fayprably affect . the 

its .hodmuffteBS.i'ih; Oniahai-, 
boardmember-John Green was 
hspjfif to BM tMT^iwtim.tff 

' lOmaha'at-its 

^pd^ is ib i^ 
in FbrtWort^ Texas.; 

OPPDiibais-been.working on-
the oontiactsaiiwe tfaefdl and" 
has been brieflng tiie board 
since February. Board member 
Kirk Brumbaugh .Tueaday 
praiaedtheboardfor its careful 
'™*- •. ! V 1 '. \ ' : 

"This, was ;done'objectively 
witbnopolitical influence or fa­
voritism shovrn on the part of 
the board or management," he 
sold. \ 

Putting togetiier each biil 
package m a a bit Ul^.a Jigsaw 
puzzle. Eleven ''companie8.:bid 
on the coal cdntractil. IS on 
short-line rail-operations. Ave 
on rail-line maintteance and 
twa Union Pacific andBurUng-
ton Nortiiem,~on long-^distance 
transportation. . , 

In cofflĵ iling the packagea, 
OPPD ha4 to weigh coal costs, 
against transportation and-
othercoats. -

For example, Burlingtqp 
NbrO^etn'has access to all the'. 

amount' it'can charge. To reach 
OPPD!s-:north Omdha-plant, 

>Burlins;tqn Nortium would 
. liaye ̂ .travel alcKis a Bve-inlie 
'> piece .of Utalon hcific tracks, 
I sbmethtag that Union Padfic 

chBrges-for..To reach Ihe Ne-
briisla City plait, BurlingtiDn 
Northem would have to use 

'OPPD's tracks.from Uncoln 
and pay a short-^e hauler to 
movethecoaL 

Coal and transportation each 
account for about tulf the total 

• package. WMbe said, vfidi a 
. smallBlicegoingtoraamainte-

noiice. 
The coal comes from some 

£70 miles away in Wyoming's 
.Powder River Baata. Because 
the coal has a low sulfur con-

; tent, Widoe said..it .generates 
fewer problems in terras df air 

•'enjission!?- ' , 
-' - The coal colitract lifcliideB a 

comUnation' of fixed Biid,mar-
ket prices, Widoe said. Because 
UnionPadflccan'treacbaUthe 

•.. eodinlne9.0PPDwiUhaiveless 
flexibility m responding to 

'fluctuating cod inices. Ibat 
l̂o'ss of opportunity" was fac­

tored into tiie bid andyds, Wi-
doesaid. 

The^wiiming cod B|d-i«me 
cod minel[i:in Wyoming, wtiiea VfTojn Kenttecqtt>ergy Coif-

;:m*ant::th«iti'if.OPPD hM 5«H,:,pai(y^Tha^Cum!nt.coa4pontract 
' IV^ed'BuiriUn^n Nortii»Ai. i f 
coddhavepickBd fromalmrger 
number of cod bids.'Uni6n Pa­
cific can reich only tiie soutii-
emmbies. ' 

On tiie otiier hand. Unim Pa­
cific has direct access to ' 

i8«ld iV^Co£bAI^t1:Brd 
Services will provide raibvoy 

Representatives fTnn Unioo 
Pocltlc and Burlington Nortii-
em had no comment on tiw 
bids. 
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Expect t@ get j 
SI Rising costs prompt OFFD to propose 
its biggest rate increase since 1973. 

rom 

BYSTBVBJOHOON 
WORUf-HBRAWSTAFFVItUTBR 

Starting Jan. 1. Oipahans 
l i l^y wilt j n ^ . thdr biggest 
eleAidtjr fate increase ta 35 
years. 

The taereaaed costs of cod 
andofhauUngltCromWyomtag 
loNebrasfcaarebebtadaplanto 
raise average electricd bills 
for homeowners by 11 percent 

and fbr bustaesBes as much as 
27 percent, with the overdl av­
erage 14.tipercent 
. OPPD's last rate tacrease 
above 10 penaent was ta 1973, a 
ttaie when the nation also was 
struggling witb energy costs. 

"This isnt sometiiing we'en-
Joy ddng," sdd W. Gary Gates. 
OPPD's preddeiit and chief ex­
ecutive, this morning. "But we 

5eeOPPD:P4ge2 

, Oi^PD iwtM iiaiibg 
' Impact of proposed latiBS ori aveiagB monthly'bills. 

Ciiinat heps'ssd bwinpa ...<-,, 
ResklBntfa|Jl-.::iiy .-.11190/^:. .'• ?i«iXl\::i>'^imB^il!fiW.Wii^ 
Smallbiislness: $97^7' . $110:93, g — I I S J * 

•.[aimmm $27,974,18 $33,217.68 I ' ' 
.lndSliIalF '̂'2^ffJ î'c^$312;'16jl92£i«!$38QAP8:i9;t 
.•Twns- .. ' : ; • $84,276.29- $63.740.33 L - .-,•-. 
•jflfWhpiffaiHJiiwB^ 

.:i,1 !•• 

D8AN WBINLAUB/THB-WORLD-HERALO 

O P P D : Coal, transportation costs up 
' Conltaued^omPogel 
fed it's important to share tbis 
taformatlan." 

In November tlie public utili­
ty's managers will recommend 
the rate tacreases to its elected 
board, which is expected to vote 
ontheproposdDec. 11. 

If approved, the "Aid and 
transportation cost adjust-' 

- ment" would appear as, a new 
separate line on customers'' 
bills. 

Fred J. Ulrich, chairman of . 
OPPD's publidy elected board . 
of directors, add llie tacreaae 
appears unavoidable. "QUght 
now this kicks like the only op­
tion." 

He sdd OPPD and its manag­
ers worked hard to offtet Other 
cost tacreaaes, s'lidi as'medlcd 
expenses-and damage fron re­
cent storms, and'wouldn't have 
proposed a rate Increase but fbr 
the sharply higher cod snd 
transportation costs. 

The increase^ affecting cus-
tomersta 13 counties, wouldadd 
nearly 1 cent per kilowatt hoar 
of electricity. Smce the aversge 
home uses about 1,000 kilowatt 
hours per montii, the average 
monthly Ull would go iv$8.73. 

Gales sdd OPPD's rates 
would remata bdow the Mid­
western average. Odier utilities 
ta the regioo also are raistag 
rates or will raise rates as they 
negotiate new cod and trans-
portationcQntractSthesdd. 

AU utilities are factag "dra­
matic and unprecedented" ta­
creases ta costs for cod and 

transportation, lie sdd. 
Kansas City Power and Ught, 

fbr example) lost week said it 
wants tondse rates by an aver-
ageofl7i5p<srGent .:, 

- Earlier this year OPPD hego-
ttatsd five-year .contracts for 
cod sundy and iafl trimsporta-
Uon, Willi Untan Pacific RaUr 
road beating' out-^Burlingtoh 
Northeni Santa Fs jo r tiie rdl, ' . 
contract ''."',. '•, 

The towest U d i w e r e ' f o r ' 
$107mi]Iio'n mortf per year fbr" 
2009 than in V 2008." OPPD, 
trimmed that increulb to about 
$97niilIion. 

Tbe new cod and transporta-• 
tioa contiwtt were ISO percent 
higher tism the existing con­
tract*, which expire at tbe end 
ofthis year. The cost-cutting re­
duced tiutincreose to about 135 
percent Gates sdd. 

OITO'rediiceil costs by buy-
tog lighter, fUd-savtag atami-
num rillears and by purehasta^ 
cod on tbe spot market at lower 
prices. 

"We're going to continue to 
make whatever belt-tightening 
we can here at OFPD," Gates 
said. "But the amounts ore so 
large diat we cant abaorb that 
withtaourcnrrentbudgets." 

Gates add cod and branspor-
Uition nuke up 15 percent of the 
cost of dectricity, but tiiat per­
centage win rise to 25 percent 
next year under the new con­
tracts. 

Diesel fud is one factor and 
increased demandforeodis an­
other. U.S. utilities ITom as far 

away as Adanta are usmg Wyo­
ming coal, hesaid. 

OFPD'a new contraots allow 
for lower ratea if tbtf price of 
fud drops' bdow '2003 levds. 
Gates sdd, bpt that doesn't 
seem likdy. 

'T wouldn't want to -give a 
fdse sense that we are.'gotag tp 
i(eeabigimprovement,"he'sdd. , 
"WeM lockitiils ta for at leost a 
one-year, period," did die' in-
creaBeml^tbe perindnent,-.--. 

Residentid, and commerdd 
cust^ners.have sdd th«r want 
stable e l e m d t y prices so they 
can plan thdr budgets, he sdd. 
That's why OPPD is announetag 
tiiepnposedtacreasenow. 

OFPD sdd switching to solar 
or* wtad power wouUnt cut 
costs because tiiose energy 
sources are more expendve 
thsncod-geiieratedpower. 

Replactag the new Nebraska 
City power station with wtad 
turbtaes would cost d least $25 
million a year more, even count-
tag the Ugfaer cod and brsns-
pcrtation costs, OPPD said, and 
would not provide fUI-time 
power because of variable 
vrinds. 

QI7D said it plans totacrease 
the generating copodty of its 
Fort Calhoun Nudear Station, 
but die utility ia too small to take 
on the cost tf Iraildtag a new nu­
dear idantbyitsdf. 

Such a pidit may be possible 
tathe future, OPPD said. 
• OOOtKlSMaNK 
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