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Re: Canadian National Railway Companv. Grand Trunit Corporation, and 

Grand Trunk Western Railroad Incorporated - Control - Illinois Central 
Corporation. Illinois Central Railroad Companv. Chicago. Central and 
Pacific Railroad Companv. and Cedar River Railroad Companv. Docket No. 
FD 33556 (Sub-No. S\ (Arbitration Review). 

Dear Sir/Madam: 

Pursuant to the Decision ofthe Board, served April 7, 2011, scheduling oral argument on 
May 12, 2011 regarding the March 8, 2010 Petition for Review filed by Canadian National 
Railway Company, Grand Trunk Corporation, and Grand Trunk Westem Railroad Incorporated 
(collectively "CN"), CN hereby submits an original and ten (10) copies, including one unbound 
copy, ofthe submissions it filed in the Arbitration Proceeding under Article 1, Section 4 ofthe 
New York Dock Protective Conditions. CN made three separate written submissions: 

1. Carrier's Pre-Hearing Submission, including Exhibits 1 through 40. dated 
November 10, 2009 (P-0001 through P-0768); 

2. Carrier's Post-Hearing Submission, including Exhibits A through K, dated 
December 4, 2009 (P-0769 through P-0830); and 

3. Carrier's Response to the ATDA's Post-Hearing Brief (hereinafter ''Post-Hearing 
Response"), including Exhibits A through D thereto, dated December 18,2009 
(P-0831 through P-0891). 

In addition, please find enclosed an original and ten (10) copies ofthe Reply to Post-
Hearing Submissions ofthe American Train Dispatching Association and the Carrier filed by the 
Illinois Central Train Dispatchers Association (the "ICTDA"). Throughout the Section 4 
arbitration proceeding below, the ICTDA has sought to remain neutral and has not proposed a 
specific implementing agreement. However, because dispatchers represented by the ICTDA will 

Calirornia :: Delaware :: Florida :: New Jersey :: New York :: Penn.sylvania :: Virginia " Wa.shiiigtoii, DC 



be affected by the consolidation, the ICTDA was a necessary party to the Section 4 arbitration 
proceeding and will be bound by the resulting tripartite implementing agreement. 

The parties appeared before Arbitrator Don A. Hampton on November 10, 2009 and 
presented argument. The hearing was not transcribed. As directed by the Board, counsel for CN 
conferred with coimsel the ATDA to ensure that duplicative material is not submitted to the 
Board. As further directed by the Board, set forth below are '"page number citations to any 
specific evidence in the arbitration record regarding any measures CN took or did not take to 
consolidate its dispatching systems at issue through upgrades or otherwise.'" 

As part of its continuing effort to consolidate train dispatching on its U.S. properties in a 
safe and efficient manner, CN has taken the following steps in anticipation ofthe consolidation 
of dispatching systems at Homewood, Illinois: 

1. Since 1999, the IC and GTW dispatchers have been upgraded to use common 
traffic management and information systems. The IC dispatchers have been trained and 
converted to several systems previously used by the GTW dispatchers, such as the TGBO 
recordkeeping system, the SRS mainframe computer system, and the TOPC train performance 
managing system. Both the IC and GTW dispatchers also have been upgraded to the state-of-
the-art TMDS Wabtec train tracking system. Now that the IC and GTW dispatchers are 
operating on common systems, the Carrier is able to consolidate the work ofthe two dispatcher 
groups. (Frasure 2d Verified Decl., Dec. 18, 2009, Carrier's Post-Hr'g Response., Ex. B at ^ 3 
(P0859); Carrier's Post-Hr'g Response at 2-3 (P0835-36)). 

2. The Carrier has implemented technology in both IC and GTW dispatching 
operations to enable redistribution of territories among dispatching desks in response to 
fluctuating traffic densities. (Frasure 2d Verified Decl., Carrier's Post-Hr'g Response, Ex. B at TI 
4 (P0859); Carrier's Post-Hr'g Response at 3 (P0836)). 

3. The Carrier has recalibrated territory assignments among dispatcher desks, but 
has been prevented from fully integrating such assignments and, thus, realizing greater flexibility 
and operational efficiencies made possible via the new technology, due to the current labor 
structure at issue in this case. ((Frasure 2d Verified Decl., Post-Hr'g Response Ex. B at ^̂ j 4,6 
(P0859); Carrier's Post-Hr'g Response at 4, 10,15 (P0837, P0843, P0848); Carrier's Post-Hr'g 
Submission at 11-12 (P0782-83)). 

Very truly yours. 

^ ^ ' i ^ / ^ 
Robert S. Hawkins 

Ends. 

cc: Michael S. Wolly, Esq. (w/ end.) 
Joseph R. Mazzone, Esq. (w/ end.) 
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INTRODUCTION 

The purpose of this Board is to determine the appropriate implementing 

agreement needed to implement the transaction identified in the Carrier's notice of Febmary 3, 

2009. In reaching this determination, the Board must determine whether the case is properly 

before this Board and whether the agreement proposed by the Carrier meets the requirements of 

the New York Dock protective conditions. The Carrier will show that die issue is properly before 

the Board and that its proposed agreement fully satisfies the requirements of New York Dock for 

the selection and assignment of forces. The Carrier will further show that the implementing 

agreement proposed by the ATD Ais not proper and exceeds the jurisdiction of the Board. 

STATEMENT OF FACTS 

In Finance Docket No. 33556, the Surface Transportation Board (STB) approved the 

purchase by the Canadian National Railway Company (CN), Grand Trunk Corporation (GTC), and 

Grand Trunk Westem Railroad Incorporated (GTW)' of the Illinois Central Corporation, Illinois 

Central Railroad Company (IC), Chicago, Central & Pacific Raihxiad Company (CCP) and Cedar 

River Railroad Company (CRR) (the "Control Transaction"), effective July 1,1999, subject to the 

conditions for the protection of railroad employees described inNew York Dock Railway-Control-

Brooklyn Eastem District Terminal, 360 LCC. 60 (1979) ("New YorkDocK'). The purchase enables 

the rail system to provide more efficient, more reliable and more competitive rail service. The 

acquisition also allows the consolidated rail carriers (collectively referred to as the "Carrier") to 

respond directly to shipper requirements for improved rail in&astmcture to handle the growing north-

south trade flows stimulated by NAFTA. 

<~l 

' After the Control Transaction was approved, the name of GTW changed to "Grand 
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An important rationale for the STB' s approval of the transaction was the fact that the 

' ] combined system would generate efficiencies. During the approval process for the merger, ATDA 

requested that the STB impose a condition to forbid the transfer of train dispatching responsibilities 

over domestic trackage to dispatchers in Canada without certification from the FRA that the transfer 

could be accomplished without compromising safety. In its decision approving the Control 

Transaction, the STB explidtly acknowledged the Carrier's intent to centralize dispatching in 

Illinois. See Canadian National Ry. Co., Grand Trunk Corp. and Grand Trunk W. R.R. Inc. -

Control-Illinois Central Corp., Illinois Central RR. Co, Chicago, Central & Chicago R.R. Co. and 

Cedar River R.R. Co., Finance Docket 33556 (Service Date May 21, 1999) ("At oral argument, 

applicants stated that they intend to centralize dispatching in Illinois, not in Canada...") (Carrier's 

Exhibit 1) 

In February of 2009, the Cairier determined that in order to achieve some of the 

efficiencies of the transaction, it would be necessary to transfer GTW dispatching work cuirently 

performed in Troy, Michigan to Homewood, Illinois. The Homewood office is newer and has a 

brand new Transportation Center, substantially better equipped than the Troy office space. 

Following consolidation of the GTW dispatchers, the Cairier will achieve substantial savings by 

eliminating the need for its lease in Troy. The Homewood office currently houses all dispatching 

employees of the IC and affiliated carriers Wisconsin Central and Elgin, Joliet & Eastem Railway. 

The proposed consolidation finally brings together all U.S. dispatching groups under one roof, with 

associated efficiencies such as combined managerial and information technology support. 

To accomplish such efficiencies, it will be necessary to eliminate excess positions and 

transfer dispatching work from Troy to Homewood. In addition to physically relocating the current 

Trunk Westem Railroad Company." 
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GTW dispatching work, it also will be necessary to merge the work of the GTW dispatchers, 

represented by the American Train Dispatchers Association (ATDA), into that ofthe IC dispatchers, 

represented by the Illinois Central Train Dispatchers Association (ICTDA). This consolidation, 

which will entail the reduction of six (6) dispatcher positions, will allow for better coordination of 

the dispatching territories. Because the planned changes are likely to cause the dismissal or 

displacement of employees, as well as the coordination of two previously separate groups of 

employees into one, it is necessary for the Cairier to enter into an implementing agreement 

providing for the selection and assignment of forces. 

On February 3,2009, in accordance with the provisions of Article I, Section 4 ofthe 

imposed New York Dock protective conditions (Carrier's Exhibit 2), the Carrier posted notices in 

Troy and Homewood of its intent to reduce the number of positions in Troy and to consolidate the 

remaining positions in Homewood under the ICTDA agreement (Carrier's Exhibit 3). Concurrently, 

the Carrier advised the general chairmen ofthe organizations that represent both dispatching groups 

of the notice and promptly scheduled initial meetings to begin negotiations for an implementing 

agreement necessary to complete the transaction. 

An initial meeting was held on Febmary 5, 2009 with the ATDA in Troy and on 

Febraary 9,2009 with the ICTDA in Homewood. Formal proposed implementing agreements were 

not exchanged at either of the meetings. Rather, the primary purpose ofthese initial meetings was 

for the Carrier to provide an overview of the planned consolidation and to solicit input ftom the 

affected employees' respective bargaining representatives. Both organizations were offered the 

opportunity to ask questions, make conunents and engage in dialogue regarding issues they would 

like to see addressed in an implementing agreement. 

t -
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Because the Carrier proposed that the dispatchers consolidated at Homewood would 

work under the existing ICTDA work rules in effect on the property, and because the consolidation 

would involve a likely change in residence for the transferred GTW dispatchers, as well as an 

elimination of excess positions, the ATDA's initial reaction to the planned consolidation was 

unfavorable, while the ICTDA's initial reaction was one of ambivalence. The Carrier realized that 

obtaining an implementing agreement with the ATDA would pose the greater chaUenge and, 

accordingly, focused its bargaining efforts on the ATDA. 

The Cairiei wiote to the ATDA on Febraaiy 10, 2009 pioposing various dates in 

March 2009 for the parties to meet (Carrier's Exhibit 5). When the ATDA responded diat it was 

not available until April 2009 (Carrier's Exhibit 6), the Carrier requested an earlier meeting and 

proposed altemate dates in late Febmary 2009, during which the ATDA also was not available 

(Carrier's Exhibit 7). Due to the ATDA's unavailability to meet, bargaining did not resume until 

April 15,2009. The Cairier circulated a draft implementing agreement (Canier's Exhibit 8), which, 

in an effort to reach a voluntary agreement, provided enhanced benefits to affected employees, 

shortly in advance of the meeting and the April 15, 2009 meeting was devoted primarily to the 

Carrier explaining its proposed implementing agreement to the ATDA. The Carrier met separately 

with the ICTDA on April 16, 2009 to present its proposed implementing agreement (Carrier's 

Exhibit 9). Both organizations were given the opportunity to make comments and offer suggested 

revisions. 

During the April 15,2009 meeting, die Carrier and the ATDA tentatively planned 

to conduct anodier bargaining session in early June. Unfortunately, on April 22,2009, the 

ATDA wrote to the Carrier cancelling the tentative June meeting (Carrier's Exhibit 10). The 

Cairier immediately responded requesting that the parties continue their bargaining, by 
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teleconference if necessary (Carrier's Exhibit 11). Over six weeks later, on June 12,2009, the 

ATDA finally provided its availabUity for the requested conference call (Carrier's Exhibit 12). 

The Canier agreed to the ATDA's proposed time and the conference call was held four days later 

on June 16,2009. At die conclusion of that conference, the Carrier and the ATDA agreed that 

the Carrier would review and consider modifying its April 15,2009 proposal. If modifications 

would not be made, the ATDA then would submit a counter-proposal. Shortly thereafter, the 

Carrier advised that it would not modify its proposal and requested a counter-proposal ftnm the 

ATDA. On June 23,2009, the Carrier requested a further face-to-face meeting to be held almost 

any time during the first two weeks of July (Carrier's Exhibit 13). On July 15,2009, the 

ATDA's Vice President responded as to his indefinite availability (Carrier's Exhibit 14). 

On July 25,2009, more than three months after the Carrier had presented its proposal 

to die ATDA, the ATDA finally provided its counter-proposal via e-mail (Cairiei's Exhibit 15). At 

the time the ATDA provided its proposal, it confumed that it would attend the next scheduled face-

to-face bargaining session on August 4,2009. The ATDA's proposal included a minimum of six (6) 

separation allowances to be awarded according to seniority and numerous financial demands not 

directiy related to the selection and assigiunent offerees, such as a $20,000 lump sum payout to each 

relocating dispatcher (in addition to the Carrier's relocation offer) and a 10% across-the-board pay 

raise for transferring dispatchers. Even more importantiy, the ATDA demanded that the transferred 

dispatchers remain employees of GTW, maintaining their GTW seniority, and working under the 

ATDA's collective bargaining agreement with GTW. 

The ATDA clearly failed to accept the fundamental nature of the proposed 

consolidation and the Carrier's hopes for reaching a voluntary agreement began to dim. More than 

three months ago, on July 29, 2009, the Carrier exercised its rights under Section 4 of New York 
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Dock and initiated the arbitration process by writing to Roland Watkins, Director of Arbitration 

Services for the National Mediation Board (NMB), requesting a list of neutral referees ftom which 

the parties could select a neutral arbitrator for a New York Dock Section 4 board (Carrier's Exhibit 

16). 

On July 30,2009, the ATDA, via e-mail, cancelled the meeting scheduled for August 

4,2009 (Carrier's Exhibit 17). The Carrier insisted on continuing with the scheduled meeting, but 

the ATDA refused (Carrier's Exhibit 18). On August 1,2009, die ATDArespondedacknowledging 

that the parties previously had discussed continuing to bargain for a voluntary agreement even 

tiiough the arbitration process had been initiated (Carrier's Exhibit 19). Nevertheless, the ATDA 

reiterated its refusal to continue bargaining. C'You suggest that there is still value in meeting, we 

don't see it. You have rejected our counter proposal and you told me over the phone that the carrier 

would not revise its original proposal, which was not acceptable to us. So, what's left to discuss?"). 

The carrier continued to press for further discussions (Carrier's Exhibit 20). 

Meanwhile, the Carrier continued to seek agreement on the terms of an implementing 

agreement widi the ICTDA. On August 5, 2009, die Carrier and ICTDA held a meeting during 

which the ICTDA expressed a desire to remain neutral and to not participate in die Section 4 

arbitration proceedings. When informed of the ICTDA's position, the ATDA responded that the 

ICTDA should continue to participate. On August 26,2009, the ICTDA reiterated its position to 

remain neutral (Canier's Exhibit 21). However, in the altemative, the ICTDA proposed that the 

parties adopt the same implementing agreement that the ICTDA had entered into widi the Carrier on 

July 15,2009 conceming the consolidation of dispatchers from die Elgin, Joliet & Eastem Railway 

into the Homewood Transportation Center pursuant to a separate control transaction authorized by 

die STB on December 24, 2008 in Finance Docket No. 35087 (Carrier's Exhibit 22). 
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On August 27,2009, the Carrier submitted a final proposal to the parties (Carrier's 

Exhibit 23). The Carrier's proposed implementing agreement focused on the selection and i 

assignment of forces. It provided that the 16 GTW dispatcher positions in Troy would be abolished 

and that 10 IC dispatcher positions in Homewood would be created. The affected GTW dispatchers 

would have the option of applying for one of the newly created Homewood dispatcher positions or 

exercising their seniority to another position. Dispatchers transfening ftom Troy to Homewood 

would be covered under the existing ICTDA agreement in effect at the Homewood Transportation 

Center, would be credited with prior GTW service for vacation and benefits purposes, and would 

have their seniority roster dovetailed with die existing IC seniority roster, with prior rights to the 

positions created as a result ofthe coiLsolidation. The Carrier's proposal assured thatNew YorkDock 

protective benefits would be available for employees dismissed or displaced by the transaction. 

On August 28,2009, the ICTDA rescinded its proposal (Carrier's Exhibit 24). On 

August 31,2009, die ATDA submitted its fmal proposal to die parties (Carrier's Exhibit 25). The 

ATDA's final proposal contained the same monetary demands as the ATDA's initial proposal, 

including a $20,000 lump sum payment and a 10% pay increase and, in its fmal proposal, the ATDA 

actually increased its demand for mandatory separation allowances from sue (6) to eight (8). The 

ATDA continued to insist on agreement that, after relocation, the GTW dispatchers would remain 

GTW employees, be represented by the ATDA and covered by the ATDA's collective bargaining 

agreement widi GTW. 

Since the parties were unable to come to mutual agreement on a neutral referee, the 

NMB provided a "strike list" from which the parties were to select a neutral referee. On September 

17,2009, the selection process was completed and Mr. Don Hampton was selected. The parties and 

Mr. Hampton agreed conduct a hearing in diis case on November 10,2009 (Carrier's Exhibit 26). 

• V >. 
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THE ISSUES 

The purpose of this Board is to determine die appropriate implementing agreement 

needed to implement die transaction identified in the Canier's notice of Febmary 3, 2009. In 

reaching this determination, die Board must determine whether the case is properly before diis Board 

and whether the implementing agreement proposed by the Canier meets the requirements of the New 

York Dock protective conditions. The Carrier will show that the issue is properly before the Board 

and that its proposed agreement meets the requirements of Â evi' YorkDock. The Cairier will fiirther 

show tbat the implementing agreement proposed by the ATDA is not proper and exceeds the 

jurisdiction ofthe Board. Accordingly, the Carrier's proposed implementing agreement should be 

imposed in its entirety. 

THE CARRIER'S POSITION 

A. The consolidation of work at a single reporting point is precisely the type of 
transaction that reasonably flows from, and is necessary to effectuate the 
efficiendes of, the STB-approved Control Transaction. 

The jurisdiction of this Board extends only to transactions that have been approved by 

the STB and upon which the STB has imposed New YorkDock. During the course of negotiations, 

neither the ATDA nor the ICTDA objected that the consolidation of dispatching work at Homewood 

is not a covered transaction, so the Canier will address this threshold question only briefly. "The 

ICC, with the approval ofthe courts, held that the word ["transaction"], as used in 49 U.S.C. 11343, 

11344, 11347, and 11341, embraced two categories of transactions: die principal transaction 

approved by the ICC (generally a consolidation or acquisition of control) and subsequent transactions 

that were directly related to and grew out of, or flowed from, diat principal transaction (such as the 

consolidation of facilities, transfer of work assignments, etc.)." CSX Corp. - Control - Chessie 

8 
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System, Inc. and Seaboard Coast Line Indust. Inc., 3 S.T.B. 701, Finance Docket No. 28905 (Sub 

No. 22) (Sept. 25,1998) (holding that die post-merger consolidation of dispatching positions was a 

related transaction). "[I]t is now settled that the mere passage of time does not prevent a fmding of 

nexus between the proposed changes and the initially approved transaction." (Canier's Exhibit 27) 

Id See also CSX Corp. - Control - Chessie System, Inc. and Seaboard Coast Line Indust, Inc., 

Finance Docket 28905,1995 WL 717122 (Service Date Dec. 7,1995) ("[w]e have never imposed a 

deadline on making merger-related operational changes. ... If anything, the gradual nature ofthe 

merger would have been more likely to benefit employees by providing for a smoother integration of 

personnel into the merged system") (Canier's Exhibit 28). 

Here, there can be no question that the Carrier's consolidation of dispatchers in 

Homewood flows ftom, and is necessary to achieve the efficiencies of the STB-approved Control 

Transaction, pursuant to which the IC and GTW came under common control. The dispatcher 

consolidation realistically could not have occurred but for the Control Transaction. Among the most 

obvious effidendes to be attained include eliminating the need to rent space in Troy, the integration 

of equipment, combined managerial and IT support, and the operational flexibilities that arise 

naturally ftom combining the work. Finally, while rail labor frequently will argue, unsuccessfully, 

that that subsequent transaction goes far beyond what the STB contemplated at the time of 

underlying control transaction, the STB's decision approving the Control Transaction explidtly 

referenced, with approval, the Canier's intent to consolidated dispatching functions in Illinois. 

Accordingly, this Board is bound by die STB's unmistakable mandate to adopt an implementing 

agreement necessary to effectuate the proposed consolidation in Homewood. 

B. Because the Parties complied with the notice and bargaining requirements of 
Article I, Section 4 of New YorkDock, this Board properly has jurisdiction to 
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impose an implementing agreement providing for the selection and assignment 
of forces for the consolidated Homewood dispatching operation. 

Under die provisions of Article I, Section 4 of the New York Dock protective 

conditions, an implementing agreement is a prerequisite to implementing any changes in operations 

that may cause the dismissal or displacement of employees. To facilitate the public benefits of an 

STB-approved transaction. Article I, Section 4 of New York Dock mandates an unusually expedited 

schedule for bargaining and, if necessary, aibitrating the terms of a proper implementing agreement. 

Article l. Section 4 of New YorkDock requires that the Canier provide at least 90 days notice ofthe 

proposed transaction and creates a detailed schedule designed to result in a binding implementing 

agreement within 90 days after the Canier's notice. Negotiations for an implementing agreement are 

expected to begin within five (5) days after the Canier's posting of the Notice and to continue for at 

least thirty (30) days. If, after 30 days have elapsed there remains no agreement, either party may 

invoke arbitration. The parties are permitted five (5) days to select a neutral referee and, if they 

cannot do so, the NMB immediately will appoint a referee. Article I, Section 4 states that a hearing 

on the dispute shall commence widiin twenty (20) days after the selection of the neutral referee and 

that die referee's final decision shall be rendered within thirty (30) days after the commencement of 

the hearing. In other words, the New YorkDock conditions anticipate a total of 90 days between die 

initial posting of the Section 4 notice and the final decision by the Section 4 arbitration Board. 

The Carrier's notice was posted at locations convenient to the interested employees in 

Homewood, Illinois and Troy, Michigan on February 3, 2009. The notice contained a full and 

adequate statement of the proposed changes to be affected by the transaction, including an estimate 

of die number of employees of each class affected by the intended changes. Also, on Febmary 3, 

2009, the Carrier notified the representatives of the employees at Homewood and Troy that the 

10 
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notice had been posted, provided them with a copy of the notice, and proposed a date to begin thdr 

implementing agreement negotiations. The notice stated, in unmistakable language, that: 

To achieve the efficiencies of the acquisition, it is necessaiy to 
consolidate the train dispatching operation of the Grand Trunk 
Westem C'GTW") and die Illinois Central ("IC") into one location. 
The consolidation will result in the abolishment of sixteen (16) GTW 
dispatcher positions at Troy, Michigan. Ten (10) dispatcher positions 
will be established at Homewood, Illinois. The reason for the 
consolidation is to provide increased efficiency and better utilization 
of the dispatchers at Homewood. 

(Carrier's Exhibit 3). Certainly, the organizations cannot plausibly claim that the notice failed to 

adequately apprise die employees of the nature of the proposed consolidation. 

TTie Carrier held its furst face-to-face meetings separately with die ATDA and ICTDA 

to discuss the proposed consolidation on Febmary 5,2009 and February 9, 2009, respectively. In 

both meetings, the Canier described in detail how the transfer of work would take place, answered 

questions, took both comments and suggestions ftom the organizations, and advised the 

organizations that the Carrier would consider their requests. The day after the February 9, 2009 

meeting with the ICTDA, tbe Carrier began proposing fiimre meeting dates but, as explained above, 

the ATDA was not available to meet again until mid-April. After circulating drafts of its 

recommended implementing agreement, die Carrier met again with the ATDA and ICTDA on April 

15, 2009 and April 16, 2009, respectively. Again due primarily to the ATDA's unavailability to 

meet and its failure to even recommend alternate meeting dates, the Canier was unable to conduct a 

diird face-to-face bargaining session with the ATDA. However, at the Canier's suggestion, the 

ATDA and the Carrier did partidpate in a telephone conference on June 16,2009 and, on July 25, 

2009, die ATDA submitted a full written counter-proposal. 

11 
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By July 29,2009, nearly six mondis had passed since the Carrier first posted notice of 

the proposed consolidation and began negotiations with the ATDA and ICTDA. The Carrier also 

recendy received the ATDA's ftill proposal that contained such fundamentally excessive and 

irrelevant demands that the Canier's optimism about expeditiously finalizing an implementing 

agreement began to wane. Therefore, in order to advance the process of obtaining a proper 

implementing agreement, the Canier requested the appointment of a neutral referee, as had been 

discussed previously with the ATDA. The Carrier held out some hope of reaching a voluntary 

agreement outside of mediation and insisted the ATDA honor its commitment to meet with the 

Carrier on August 4,2009, but the ATDA refused, stating that it did not see any value in fiirther 

meetings. 

The Carrier did meet again widi the ICTDA on August 5,2009 and, on August 26, 

2009, the ICTDA submitted, by reference to an earlier agreement, its proposed implementing 

agreement. The ICTDA withdrew its proposal two days later. The Carrier submitted its find 

proposal on August 27,2009 and die ATDA submitted its final proposal on August 31,2009. The 

proposals of the Canier and the ATDA remained insurmountably far apart. 

The parties bargained for approximately six (6) months - six times the length of time 

reserved for bargaining under Article I, Section 4 and twice the total 90-day period in which the 

parties are expected to conclude a binding implementing agreement, including obtaining an 

arbitration decision if necessary. The inescapable fact is that the ATDA consistently has remained 

opposed to the relocation of its members and successfully has postponed the proposed transaction 

12 
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well beyond the normal New YorkDock timeframe.̂  The parties' bargaining history clearly satisfies 

the requirements of Article I, Section 4. 

When faced with allegations of inadequate or surface bargaining, neutral referees 

appointed pursuant to Article 1, Section 4 will confirm that the parties have bargained for at least 30 

days and that the bargaining history contains some indicia of intent to readi agreement. Because die 

patent purpose of Artide I, Section 4 is to fmalize an implementing agreement swiftly, neutral 

referees have been loathe to draw out the process by entertaining every aggrieved party's allegations 

of insufficient bargaining. For example, in Conrail and Monongahela Ry. Co. v. I AM AW, NYD § 4 

Arb. (Peterson, June 21,1993) (Carrier's Exhibit 29), die neutral referee held: 

It being apparent die parties engaged in or had opportunity of 
negotiation for almost twice the period of time prescribed by the New 
York Dock conditions before one party, the Carrier, declared an 
impasse, diere is no basis to hold there was a violation of Section 4 
requirements of the New YorkDock conditions that there be a 30-day 
period for negotiation of an implementing agreement before the 
declaration of an impasse and resort to arbitration. 

The Arbitration Board dius finds no reason to conclude diat the 
Carrier was premature in declaring an impasse and invoking 
arbitration for the resolution of the dispute. 

In Noifolkand Westem Ry. Co. v. BMWE, NYD § 4 Arb. (Marx, March 13,1989) (Carrier's Exhibit 

30), the parties failed to hold a single face-to-face meeting to discuss the planned transaction because 

they could not agree on a location for negotiations. However, because "die parties have nevertheless 

managed to exchange proposals for implementing agreements" and because the parties discussed 

their respective proposals at the hearing and in their arbitration briefing. Arbitrator Marx concluded 

that "the matter is fiilly ripe for arbitral review and decision." 'To hold odierwise," observed 

: -2) 

.^!?"?!> 

Although the ATDA might proffer a legitimate explanation for any one of the delays in 
bargaming, the totality of the parties' bargaining conduct strongly suggests the ATDA's pattem 
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Arbitrator Marx, "would be to sanction delay, perhaps costly to die Carrier and probably without 

benefit to the Organization" and "would be entirely contraiy to the intent to Section 4." 

Because the parties have exhausted the requisite notice and baigaining requirements, 

this dispute is now properly before this Board for final resolution. 

C. The Carrier's proposal should be imposed because it is fair and equitable and 
complies with the requirements oSNew YorkDock. 

1. The Carrier's proposed Implementing ^reement provides an 
equitable allocation of forces. 

Article I, Section 4 of New York Dock states that implementing agreements "shall 

provide for the selection of forces from all employees involved on a basis accepted as appropriate in 

the particular case." It is within the prerogative of the Carrier to detennine the number of positions 

abolished and die number of positions, if any, to be created at the location to which the work is 

0-ansferred. See Notfolk & Westem Ry. Co. v. BRS, NYD § 4 Arb. (LaRocco Feb. 9,1989) ("TTie 

number of positions to be established at the coordinated facility is the Carriers' prerogative") 

(Carrier's Exhibit 31); Seaboard System R.R. v. ATDA, NYD § 4 Arb. (Marx, March 7, 1985) 

("While the 'selection of forces' is at the heart ofthe Referee's jurisdiction, this must necessarily be 

accomplished after determination by the Carrier as to the size ofthe work force it deems necessary") 

(Carrier's Exhibit 32); CSX Transp., Inc. v. ATDA, NYD § 4 Arb. (Abies, Nov. 11,1988), affd by 

ICC, Finance Docket No. 28905 (Sub No. 23), 1989 WL 239430 (Service Date Sept. 15, 1999) 

(holding that, where New York Dock protection was given, the canier was ftee to transfer dispatching 

work to a non-union facility where the work was perfonned by low-level managers, widiout allowing 

the displaced ATDA-represented dispatchers to follow their work) (Carrier's Exhibit 33). 

of delay. 
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Here, die agreement proposed by the Canier protects the interests of bodi the affected 

GTW and IC employees. Under the Carrier's proposal, the transferred GTW dispatchers will be 

given preference for specific positions, established solely as a result ofthe transfer of work. The 

positions will be separately posted and the transferred dispatchers will have the opportunity to bid on 

the positions established in Homewood on the basis of their GTW seniority, the same method as 

cunentiy used on the GTW.' Those who transfer with their work will be dovetailed into the ICTDA 

roster and will retain prior rights to such positions until "the employee resigns, retires, becomes 

disabled, is dismissed from service or is promoted." The Agreement goes on to state that any 

affected GTW dispatcher who is unable to obtain a dispatdier position in Homewood, due to all 

being awarded, will have a derical position provided to them. Likewise, the existing Homewood 

dispatchers will enjoy increased work opportunities as they will be allowed to bid on any positions 

that may not filled by transferring GTW dispatchers. 

2. The Carrier's Proposed Implementing Agreement provides full New 
YorkDock protection to eligible employees, induding relocation 
assistance. 

Paragraph 8 of the Carrier's proposed implementing agreement states diat "[t]he 

employee protective benefits and conditions as set forth in the New For^Doc^ conditions... shall be 

applicable to this transaction." Such protection includes wage protection and relocation assistance. 

Article 1, Sections 9 and 12 of New York Dock provide protection against loss in the sale of a home 

and relocation assistance to employees who are forced to. relocate as the result of an implementing 

^ In exchange for the dovetailing of their seniority into the existing ICTDA roster, the 
transferring GTW dispatchers shall not retain any seniority on the GTW. This is an equitable 
solution previously endorsed by New YorkDock arbitrators. See Norfolk & Westem Ry. Co. v. 
BRS, NYD § 4 Arb. (LaRocco, Feb. 9,1989) (Carrier's Exibit 31). 
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agreement. By incorporating the New York Dock conditions, the proposed agreement provides these 

benefits for any eligible employee.'̂  

While New York Dock provides allowances for those who are displaced or dismissed 

as a result of a transaction, the conditions do not provide a specific process for an individud to 

follow to claim such dlowances. The agreement proposed by the Carrier clearly spells out, in 

paragraphs 11 through 14, the specific information required from those who may consider 

themselves either displaced or dismissed, as well as when and how to provide sudi information and 

when the Cairier shall pay the applicable benefits. In die event that disputes shall arise conceming 

an employee's eligibility for benefits, the amount of benefits, or similar questions conceming the 

application of New YorkDock (other than Section 4), the parties will be able to adjust their disputes 

in accordance with Article I, Section 11 or, for disputes conceming losses ftom home removd, in 

accordance with Article I, Section 12. 

3. The Carrier's proposed Implementing Agreement properly places all 
dispatchers working at the Homewood Transportatitm Center, induding 
the transferred former GTW dispatchers, under the existing ICTDA 
agreement in effed on the property. 

Perhaps the most irreconcilable of differences between the ATDA and the Cairier is 

the Carrier's proposal to place the transfened GTW dispatchers under the ICTDA agreement 

cunentiy in effect at the Homewood Transportation Center. However, it is now beyond dispute that, 

in order to effectuate an STB-approved transaction, die parties or a Section 4 arbitration Board is 

''The Carrier's proposed implementing agreement, at Paragraph 8, incorporates the long-
settled principal that employees who have the opportunity to follow their work, but elect not to 
do so, shall not be entitied to New York Dock benefits. See Brotherhood of Railway Carmen v. 
B&O R.R. Co., NYD § 4 Arb. (Fredenberger, Jan. 12,1983) (Carrier's Exhibit 34) ("... 
employees may not refuse to transfer to Louisville and still come within die definition of a 
dismissed employee set forth in Article I, Section 1(c)"). 
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audiorized to override an existing collective bargaining agreement Tide 49 U.S.C. § 11321(a) states 

diat: 

A raU cairiei, corporation, or person participating in that [STB] 
approved or exempted transaction is exempt from the antitmst laws 
and from all other law, including State and municipal law, as 
necessary to let that rail carrier, corporation, or person carry out the 
transaction... 

The United States Supreme Court has held unequivocally that "the exemption ftom 'dl other law' in 

§ 11341(a) [subsequently recodified at § 11321(a)] includes the obligations imposed by the terms of 

a collective bargdning agreement." Norfolk & Westem Ry. Co. v. ATDA, 499 U.S. 117,128 (1991) 

(Carrier's Exhibit 35). The STB and Section 4 arbitrators repeatedly have recognized the Supreme 

Court's pronouncement as settied law. See CSX Corp. - Control - Chessie System, Inc. cmd 

Seaboard Coast Line Indust., Inc., Finance Docket No. 28905 (Sub No. 27), 1995 WL 717122 

(Service Date: Dec. 7, 1995) ("It is well settied that we have the authority to modify collective 

bargaining agreements when modification is necessary to obtain die benefits of a transaction that we 

have approved in the public interest"); BMWE v. Union Pacific R.R. Co., NYD § 4 Arb. (Meyers, 

Oct. 15,1997) ("The overwhelming weight of relevant autiiority conclusively establishes that New 

York Dock arbitrators have the authority, in Section 4 proceedings, to ovenide RaUway Labor Act 

procedures and collective bargaining agreements as necessary to achieve the economies and 

efficiencies diat flow from an approved merger")(Canicr's Exhibit 36). See also BLE v. Union 

Pacific R.R. Co. cmd Missouri Pacific R.R. Co., NYD § 4 Arb. (Seidenberg, Jan. 17, 1985) 

(observing, prior to Notfolk & Westem, that "an arbitrator ftmctioning under Article I, Section 4, of 

the labor protective conditions, is not limited or restricted by the provisions of any laws, including 

the Railway Labor Act" in holding that an existmg collective bargaining agreement may be 

eliminated entirely) (Carrier's Exhibit 37). 
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Moreover, when a proposed transaction seeks to consolidate groups of employees 

previously working under separate collective bargaining agreements, modem arbitrators have 

rejected rail labor's argument that multiple collective bargaining agreements should remain in effect 

or that die arbitrator should craft a new agreement by "cheny picking" provisions ftom die existing 

agreements. For exan^)le, in BMWE v. Union Pacific R.R. Co., NYD § 4 Arb. (Meyers, Oct. 15, 

1997), Arbitrator Meyers recognized tiiat: 

It is not possible to properly implement a system operation, and 
achieve the economies and efficiencies associated with such a 
consolidation, if a canier and organization attempt to continue to 
operate under several collective bargaining agreements. Conflicting 
contractual provisions, differences in work mles, and basic problems 
of coordination between and across severd collective bargaining 
agreements inevitably will cut into, and perhaps completely destroy, 
any possibility of adiieving the efficient, coordinated, economicd 
operation promised by a rdl consolidation. 

See also Norfolk & Westem Ry. Co. v. BRS, NYD § 4 Arb. (LaRocco, Feb. 9, 1989) ("Imposing 

multiple schedule agreements at die Roanoke facility would not just make the coordination unwieldy 

but would totdly thwart the transaction"). Likewise, in Conrail and Monongahela Ry. Co. v. 

lAMAW, NYD § 4 Ari). (Peterson, June 21,1993), Arbitrator Peterson held diat: 

[T]o modify or amend the Conrail-IAM&AW Schedule of Rules 
Agreement to extend or preserve certain rights to former MGA 
employees would be to debase the principds of the basic 
understanding as to which agreement would survive the merger, and 
tend to impede, rather than foster the economies and efficiencies of 
die merger... 

If the transfened GTW dispatchers were to continue under the existing GTW-ATDA agreement, the 

Canier would not be able to reduce the number of positions needed to perform the work and a 

coordination of tenitories, specificdly dispatching in die greater Chicagoland area, could not occur 

as contemplated. Other efficiencies of operating under a single agreement include better 
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coordination and communication across the territories, fewer employees necessary to perform the 

work, a combined extra board from which to draw employees, which is beneficial to the woddbrce in 

providing more work opportunity, and the "right-sizing" of territories based on business needs, 

among others. Given the inherent difficulties in attempting to operate under mdtiple agreements, or 

trying to somehow meld the existing ATDA and ICTDA agreements, this Board should ensure that 

all dispatchers working at Homewood following the consolidation operate under a single, intact 

collective bargaining agreement. 

In choosing which ofthe existing collective bargaining agreements to apply. Section 4 

Arbitrators apply the "controlling carrier" nde. Pursuant to this longstanding doctrine, die collective 

bargaining agreement in effect on the property to which the work is transferred - in this case 

Homewood - will contiol. See CSX Transp. v. IBEW and TCU, NYD § 4 Arb. (Simon, April 11, 

1997) ("It is apparent that the generdly accepted practice among referees is to adopt the 'controlling 

carrier' principd. In this case, the L&N is the controlling carrier as the consolidated facility is an 

expansion of an existing facility already subject to the L&N/TCU Agreement") (Carrier's Exhibit 

38); Notfolk & Westem Ry. Co. v. BRS, NYD § 4 Arb. (LaRocco, Feb. 9.1989) CThe controlling 

carrier concept provides that the collective bargaining agreement in effect on the railroad receiving 

the work... will thereafter govem the work and workers at die coordinated facility"); RYA v. Union 

Pacific R.R Co. and Missouri Pacific R.R. Co., NYD § 4 Arb. (Seidenberg, May 18,1983) (applying 

controlling carrier docttinc) (Carrier's Exhibit 39). 

The controlling carrier doctrine not ody provides an easily-applied, bright-line mle, 

but is also supported by sound policy considerations. The collective bargaining agreement in effect 

on the receiving property presumably already addresses known issues that are particular to the 

property. Conversely, if the Board were to impose a foreign agreement on the parties, diey may find 
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diemselves wrestiing with the applicability of provisions not designed for, and not readily adaptable 

••:":";; to, the receiving property. Finally, given the economic incentives built into New YorkDock, such as 

protection against losses from home removal in Article I, Section 12, a cairiei more often than not 

will elect to merge the smdler group of employee into die existing worksite ofthe larger group. That 

is precisely die case here, where ten GTW dispatchers will be consolidated into an existing unit of 

forty-eight (48) Homewood dispatchers. The controlling carrier docbrine thus suggests that, in a 

majority of cases, the agreement ratified by the greatest number of the consolidated workforce will 

remain in effect. 

D. The Agreement proposed by the ATDA is excessive and beyond the jurisdiction 
ofthisBoard.^ 

The find implementing agreement proposed by ATDA provides procedures and 

benefits in excess of diose required by New York Dock and seeks agreement on subjects that in no 

way relate to the selection and assignment of forces. Accordingly, these proposds are outside the 

jurisdiction ofthis Board to impose. 

1. The ATDA's demand to continue representing the transferred GTW 
dispatchers is beyond the Jurisdiction of this Board. 

In addition to its proposal that the transfened GTW dispatchers continue working 

under die ATDA-GTW agreement, which is utterly impracticaland against die great weight of 

arbitral authority as discussed in Section C(3) above, the ATDA demands diat die transfened 

dispatchers "remain subject to the ATDA representation." The STB has held that the question of 

^ Because the ICTDA quickly withdrew the implementing agreement that it proposed by 
reference, the Carrier does not address at diis point the ICTDA's wididrawn implementing 
agreement. To the extent that the ICTDA presents an dtemate proposed agreement at the 
Hearing that is materially different from the Carrier's proposed implementing agreement, the 
Carrier will address die ICTDA's proposds at the Hearing and/or dirough post-Hearing briefing. 
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representation raised by the ATDA is a matter to be decided by the NMB - not the STB or a New 

York Dock Section 4 arbitiration Board operating under the STB's authority: 

The unions argue that section 2 of New YorkDock gives employees a 
rigiht to retain their existing union representation. The coordination 
will require WM engineers, currendy represented by the UTU, to 
work under the agreement that BLE negotiated with the B&O rather 
than their current agreement. The effect of our transactions on 
selection of union membership is under the jurisdiction of the 
Nationd Mediation Board acting under the Railway Labor Act.... 
Therefore we find that the issue of which union is to represent WM 
engineers or receive them as dues-paying members does not involve a 
right diat must be preserved under section 2 of New York Dock. 

CSX Corp. - Control- Chessie System, Inc. arui Seaboard Coa.it Line Indust., Inc., Finance Docket 

No. 28905 (Sub. No. 27), 1995 WL 717122 (Service Date: Dec. 7,1995). Numerous Section 4 

arbitrators also have recognized that New York Dock exists to protect the rights of employees - not 

their labor unions - and questions of representation are properly addressed to the NMB. See Norfolk 

& Westem Ry. Co. v. ATDA, NYD § 4 Arb. (Harris, May 19,1987) (approving die merger of ATDA-

represented dispatchers into a group of non-agreement management dispatchers and holding that 

"[w]hatever rights the ATDA may have under the Railway Labor Act as an 'incumbent' bargaining 

representative are for determination by the National Mediation Board, not this pand") (Carrier's 

Exhibit 40) ; RYA v. Union Paciflc R.R. Co. and Missouri Pacific R.R. Co., NYD § 4 Arb. 

(Seidenberg, May 18, 1983) ("We find it inappropriate, in drafting an Implementing Agreement 

pursuant to the New York Dock Conditions, to give consideration to such imrelated matters as 

bargaining agent recognition and union dues collection. The first matter is exclusively within the 

jurisdiction ofthe Nationd Mediation Board and the second has to be dedded in a fomm other than 

diis one"). 
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2. The ATDA's demands for benefits in excess of those required by New 
York Dock are not a proper subject for Section 4 Arbitration. 

Once it became apparent that the parties could not reach a voluntary agreement, the 

proposed enhancements were withdrawn by the Cairier. "Under Section 4(a), the parties are 

obligated to bargain about the selection of forces involved in the transaction and an equitable 

arrangement for the assignment of employees based on the sunounding circumstances of each 

transaction." Norfolk & Westem R.R. Co. v. BRS, NYD § 4 Arb. (LaRocco, Feb. 9.1989). 'The 

parties are free to bargain over subjects beyond the purview of Section 4(a), including pecuniary 

benefits above the level specified in the New York Dock Conditions, but there is no legd obligation 

(at least in the New York Dock Conditions) for either party to bargain about a permissive bargaining 

subject." Id "If the parties reach impasse on a permissive subject, a Section 4 arbitrator is without 

authority to resolve the deadlock." Id. 

Article I, Sections 5 and 6 contained detailed provisions for the cdcdation and 

payment of displacement and dismissal dlowances, respectively. Article 1, Sections 9 and 12 

provide relocation benefits that are clear and concise. The Carrier's proposd incorporates dl of 

these benefits, which the STB repeatedly has held to be adequate protection for an employee who is 

dismissed, displaced, and/or forced to relocate. 

Here, the ATDA's proposed implementing agreement includes numerous pecuniary 

demands well in excess of what is required by New York Dock. The ATDA demands diat (i) the 

Carrier provide at least eight separation allowances, to be awarded in seniority order, (ii) relocating 

employees receive a $20,000 lump sum plus at least $10,000 in relocation assistance for employees 

who relocate their primary residence or $1,500 per month for employees who rent or lease in the 
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Homewood area,̂  (iii) five paid days or $2,500 for the purpose of locating a residence in the 

Homewood area, (iv) an across-the-board pay raise of 10% (based on the GTW rates of pay), and (v) 

employment assistance for relocating employees' spouses. The ATDA was within its rights to 

request such absurdly lavish pecuniary benefits unrelated to die selection and assignment of forces. 

The Carrier, of course, has not agreed to these benefits. Since they are well outside of the benefits 

required by ̂ ew YorkDock, this Board lacks the jurisdiction to acconunodate die ATDA's demands. 

See Conrail and Monongahela Ry. Co. v. lAMAW, NYD § 4 Arb. (Peterson, June 21,1993) ("It is 

beyond the jurisdiction of an arbitration board, such as this, to award an increase in the prescribed 

moving allowance, absent authority of the parties to mske a determination on such a matter"). 

The Carrier-has proposed a fair and equitable agreement, provicUng for the elimination 

of excess positions under the ATDA agreement in Troy, Michigan and transfening dispatch work to 

Homewood, Illinois. There is no justification for this Board to impose any of the enhancements 

proposed by the ATDA. 

CONCLUSION 

When the Carrier brought IC and GTW under common control, it did so with the right 

^ Both options presented by the ATDA arc unduly onerous, forcing die Cairier to make 
lump sum relocation payments not tied to an employee's actual losses and, potentially, forcing 
die Canier to insure its employees against declining home vdues. The ATDA's proposals also 
could be unworkably subjective, especidly in. dealing with rentd reimbursement. It would be 
improper for this Board to mandate relocation payments outside of those authorized by New York 
Dock. 
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to make changes in operations that would achieve the efficiencies ofthe transaction. Those rigjits 

were conditioned upon the Canier providing New York Dock protective benefits to those employees 

affected by the changes in operations. In the instant case, the Carrier determined that some of the 

efficiencies of the acquisition could be achieved by eliminating excess ATDA dispatcher positions in 

Troy, Michigan and transferring the dispatching work to Homewood, Illinois, under the ICTDA 

agreement. The Carrier complied with dl notice requirements of New York Dock and met in good 

faith with the representatives of affected employees in an attempt to reach a voluntary unplementing 

agreement. When dl parties could not reach agreement, the Cairier invoked the arbitration 

procedures of New YorkDock, bringing the issue ofthe proper implementing agreement before this 

Board for find resolutioiL Hie final agreement proposed by the Carrier (Canier*sExhibit 23) 

udocks the efficiencies of the underlying control transaction while satisfying fully all requirements 

of New York Dock. It should be imposed it its entirety. 

Respectfully submitted, 

Cathy Cortez 
Senior Manager - Labor Relations 
17641 Soudi Ashland 
Homewood, IL 60430 
Td: (708) 332-3570 
Fax: (708) 332-6737 
Cathy.Cortez@cn.ca 

Robert S. Hawkins 
Joseph P. Sirbak 
Buchanan, Ingersoll & Rooney, P.C. 
Two Liberty Place, Suite 3200 
50 S. 16di Street 
Philadelphia, PA 19102 
Td: (215) 665-8700 
Fax: (215) 665-8700 
robert.hawkins @bipc.com 
joseph.sirbak@bipc.com 
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SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33556' 

CANADLVN NATIONAL RAILWAY COMPANY, GRAND TRUNK CORPORATION, 

AND GRAND TRUNK WESTERN RAILROAD INCORPORATED 
— CONTROL — 

ILLINOIS CENTRAL CORPORATION, 
ILLINOIS CENTRAL RAILROAD COMPANY, 

CHICAGO, CENTRAL AND PACIFIC RAILROAD COMPANY, 
AND CEDAR RIVER RAILROAD COMPANY 

Decision No. 37 

s n ? Decided: May 21, 1999 

The Board approves, with certain conditions, the acquisition, by Canadian National 
Railway Company, Grand Tnmk Corporation, and Grand Tmnk Westem Railroad 
Incorporated (collectively, CN), of control of Illinois Centrd Coiporadon, Illinois 
Central Railroad Company, Chicago, Central & Pacific Railroad Company, and 
Cedar River Railroad Company (collectively, IC). 

' This decision embraces: STB Finance Docket No. 33556 (Sub-No. 1), Canadian National 
Railwav Companv. Illinois Central Railroad Company. The Kansas Citv Southem Railway Comoanv. 
and Gateway Westem Railwav Companv — Temiinal Trackage Rights — Union Pacific Railrpacj 
Company and Norfolk &. Westem Railway Comoanv: STB Finance Docket No. 33556 (Sub-No. 2), 
Responsive Application — Ontario Michigan Rail Corporation: and STB Finance Docket No. 33556 
(Sub-No. 3), Responsive Application — Canadian Pacific Railwav Companv and St. Lawrence & 
Hudson Railway Companv Limited. 
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INTRODUCTION^ 

The CN/IC Control Application. By application^ filed July 15,1998, Canadian National 
Railway Company (CNR), Grand Trunk Corporation (GTC), and Grand Trunk Westem Railroad 
Incorporated (GTW),* and Illinois Central Corporation (IC Corp.), Illinois Central Rdhoad 
Company (ICR), Chicago, Centrd & Padfic Rdlroad Company (CCP), and Cedar River Rdlroad 

^ Abbreviations frequently used in this decision are listed in Appendix A. Unless otheiwise 
indicated, all monetary amounts referenced in this decision are stated in U.S. dollars. 

^ Tlie CN/IC control application is docketed as STB Finance Docket No. 33556. 

* CNR is a rail carrier. GTC, a holding company, is a wholly owned subsidiary of CNR. GTW, 
a rail carrier, is a wholly owned subsidiary of GTC, as are Duluth, Winnipeg and Pacific Railway 
Company (DWP, a rail carrier) and St. Clair Tunnel Company (SCTC, a rail carrier). CNR, GTC, and 
GTW, and their wholly owned subsidiaries (including DWP and SCTC, but excluding Illinois Central 
Corporation and its wholly owned subsidiaries), are referred to collectively as CN. 
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Company (CRRC),' seek approval under 49 U.S.C. 11321-26 for:* (1) the acquisition by CN of 
control of IC; and (2) the integration ofthe rail operations of CN and IC.^ 

Parties Supporting The CN/IC Control Application. The CN/IC control application has 
been endorsed by more than 240 parties, including more than 190 shippers. Sss. CN/IC-8 and 
0 ^ ^ - 3 1 . " 

The KCS Trackage Rights Application. By application (referred to as die KCS trackage 
rights application) filed July 15, 1998, CNR, ICR, The Kansas City Southem Railway Company, 
and Gateway Westem Railway Company^ seek the entry of an order under 49 U.S.C. 11102 
permitting GWWR to use without restriction three coimected segments of track in Springfield, IL, 
that totd approximately 4.6 miles in lengdi and that are owned in part by Umon Pacific Railroad 
Company (UP) and in part by Norfolk Soudiem Railway Company (NS). The evidence and 

' IC Corp. is a holding company, as is CCP Holdings, Inc. (CCPH, a wholly owned subsidiary of 
IC Corp.). ICR, a rail carrier, is a wholly owned subsidiaiy of IC Corp. Waterloo Railway Company 
(WRC, a rail carrier) is a wholly owned subsidiary of ICR. CCP (a rail carrier) and CRRC (also a rdl 

^^•._ carrier) are wholly owned subsidiaries of CCPH. IC Corp., ICR, CCP, and CRRC, and their wholly 
owned subsidiaries (including CCPH and WRC), are refened to collectively as IC. 

* The transaction for which approval is sought (i.e., the acquisition by CN of control of IC, and 
the integration ofthe rail operations of CN and IC) is variously refened to as the CN/IC control 
transaction and the CN/IC "merger." Because GTW and ICR are Class I railroads, this transaction is 
classified as a "major" tiansaction. Sgs 49 CFR 1180.2(a) (classification of 49 U.S.C. 11323 
transactions). 

^ CN and IC are referred to collectively as the applicants (or, sometimes, the primaiy 
applicants). The CN/IC control application filed July 15,1998 (CN/IC-6, -7, -8, and -9) was 
supplemented on August 14, 1998 (the Safety Integration Plan), September 16,1998 (CN/IC-16, an 
errata filing), September 21, 1998 (the Revised Safety Integration Plan), and October 16,1998 (CN/IC-
31, supplemental support statements). See also CN-1 (redacted copies ofthe Alliance and Access 
Agreements, filed Feb. 22,1999, by CN). 

' See also CN/IC-S6B at 765-832 (statements of support by 42 additional parties, including 30 
additional shippers). 

' The Kansas City Southern Railway Company and Gateway Westem Railway Company, and 
all other wholly owned (directly or indirectiy) subsidiaries of Kansas City Southem Industries, Inc., are 
referred to collectively as KCS. Gateway Westem Railway Company is referred to separately as 
GWWR. 
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arguments submitted by applicants and KCS with respect to die KCS trackage rights application are 
summarized in Appendbi B.'" 

Commenting Parties Other Than Labor. Submissions respecting the CN/IC control 
application and/or the KCS ta-ackage rights application have been filed by Umon Pacific Railroad 
Company (UP), Canadian Pacific Railway Company (CPR), St. Lawrence & Hudson Railway 
Company Limited (St.L&H)," Ontario Michigan Rdl Corporation (OMR),'̂  North Dakota 
Governor Edward T. Schafer, the North Dakota Public Service Commission (NDPSQ, the 
Nordi Dakota Department ofTransportation (NDDOT), the North Dakota Department of 
Agriculture (NDDA),''' Exxon Chemical Americas,'* Occidental Chemical Corporation (Oxy 
Chem), Rubicon Inc. (Rubicon), Uniroyal Chemical Company, Inc. (Uniroyd),'^ Vulcan Chemicals 
(Vulcan),'* The National hidushial Transportation League (NITL), The Fertilizer Institute (TFI)," 

L*SJ^.-

'° The KCS trackage rights application is docketed as STB Finance Docket No. 33556 (Sub-
No. 1). Applicants and KCS contend that the trackage rights sought in the KCS trackage rights 
application are "related to" the CN/IC control transaction, ge^ CN/IC-6 at 404. 

" CPR and St.L&H filed jointly. CPR, St.L&H, Soo Line Railroad Company (Soo), and ^ j 
Delaware and Hudson Railway Company, Inc. (D&H), are herein refened to collectively as CP. 

'̂  Comments respecting the Michigan-Ontario tunnel issue raised by CP and OMR have been 
filed jointly by U.S. Sen. Carl Levin, U.S. Rep. John Conyers, Jr., and U.S. Rep. Carolyn Kilpatrick, 
and separately by John Engler (Governor of Michigan), Denms W. Archer (Mayor ofthe City of Detroit, 
MI), Michael D. Hurst (Mayor ofthe City of Windsor, ON), Dewitt J. Henry (Assistant County 
Executive of Wayne County, MI), Pad E. Tail (Executive Director ofthe Southeast Michigan Council 
of Govemments), Albert A. Martin (Director ofthe Detroit Department ofTransportation), and W. 
Steven Olinek (Deputy Director ofthe Detroit/Wayne County Port Authority). 

" Governor Schafer, NDPSC, NDDOT, and NDDA (herein referred to collectively as North 
Dakota) filed jointly. 

'* Exxon Chemical Americas (ECA) is a division of Exxon Chemical Company (ECC), which is 
itself a division of Exxon Corporation, as is Exxon Company, U.S. A. (EUSA). ECA, ECC, EUSA, and 
Exxon Corporation are herein referred to collectively as Exxon. 

'̂  Rubicon and Uniroyal filed jointly. 

'* Vulcan Chemicals is a business unit of Vulcan Materials Company. 

" NITL and TFI filed comments jointly. Subsequently, TFI filed a letter in lieu of a brief (TFI-
(continued...) 
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American Forest & Paper Association (AF&PA), Champion International Corporation (CIC), 
Weldwood of Canada, Limited (Weldwood),'̂  and the Umted States Department ofTransportation 
(DOT). The evidence and arguments, and any related requests for affiimative relief, contained in 
these submissions are summarized in Appendbc C.̂ ^ 

Labor Parties. Submissions respecting the CN/IC control application and/or the KCS 
trackage rights application have been filed by various labor parties, including the Brotherhood of 
Locomotive Engineers (BLE), the United Transportation Umon (UTU), the American Train 
Dispatchers Department ofthe Brotherhood of Locomotive Engineers (ATDD), die Intemational 
Association of Machidsts and Aerospace Workers (lAM), the Transportation*Commiimcations 
Intemational Union (TCU). Jobn D. Fitzgerald,̂ " tiie Allied Rail Umons (ARU), and the 
Brodierhood ofMaintenance of Way Employes (BMWE). Tbe evidence and arguments, and any 
related requests for affirmative relief, contained in these submissions are summarized in 
Appendix D. 

Additional Parties. A niunber of additional parties have also participated in this proceeding. 
Their submissions have generally been limited to expressions of either support for or opposition to 
the CN/IC control application, the KCS trackage rights application, or die conditions requested by 
one or more ofthe parties urging the impositi(»i of conditions upon any approval of the CN/IC 
control application. 

Summary of Decision. In this decision, we are taking the following action: (1) we are 
approving the acquisition by CN of control of IC, and the integration ofthe rdl operations of CN 

'̂ (...continued) 
2, filed Feb. 18, 1999) and NITL filed a brief (NITL^, filed Feb. 19,1999). Thereafter, NITL and 
applicants filed a "stipulation" setting forth the terms of a settlement agreement entered into by NITL 
and applicants. Se£CN/IC-65 and NITL-5 (a single pleading, filed March 17, 1999). 

'* CIC and Weldwood (herein refened to collectively as Champion) filed jointly. 

" Comments respecting certain pricing practices assertedly used by Canadian iimiber producers 
have been submitted by U.S. Senator Mike DeWine, U.S. Representative Ralph Regula, and 
U.S. Representative Tom Sawyer. 

-" Mr. Fitzgerald serves as General Chainnan for United Transportation Union-General 
Committee of Adjustment (GO-386) on lines of The Burlington Northem and Santa Fe Railway 
Company (BNSF). 
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and IC, as proposed in the CN/IC control application; '̂ (2) with respect to Geismar, LA, die location 
at which KCS will receive, under the CN/KCS Access Agreement, access to three shippers named 
therein, we are imposing a condition requiring applicants to grant KCS access to Rubicon, Udroyal, 
and Vulcan under the same terms and conditions that will govem KCS's access to the three Geismar 
shippers named in die Access Agreement; (3) we are imposing a condition holding applicants to their 
representation to facilitate the movement ofNorth Dakota grain to points at or near the Gulf Coast 
by keeping open and competitive their Chicago gateway with CP's Soo subsidiary, (4) we are 
imposing a condition holding CN to its conunitment not to exercise unfairly any rights it may have 
under its Partnership Agreement with CP to oppose any proposed Detroit River Tunnel 
improvement project that has sufficient engineering, operational, and economic merit to attract the 
necessaiy capital for its constmction without derogating the value of CN's existing investment in the 
CNCP Partnership; (5) we are imposing the New York Dock labor protective conditions'̂  on the 
CN/IC control transaction, but we are augmenting those conditions, with respect to this transaction, 
so that employees who choose not to follow their work to Canada will not thereby be deemed to 
have forfeited their New York Dock protections; (6) we are imposing as conditions the commitments 
applicants' made to the United Transportation Umon, the terms ofthe settlement agreements 
applicants reached with the Brodierhood of Mdntenance of Way Employes, and the terms ofthe two 
implementing agreements applicants entered into with Intemational Brotherhood of Electrical 
Workers; (7) we are imposing certain environmental mitigating conditions; (8) we are imposing an /<^s 
oversight condition of up to 5 years to address various matters respecting the CN/IC control ^ --
transaction, including without limitation (a) concems regarding the operation ofthe Alliance 
Agreement, particularly with respect to ongoing competition within the Baton Rouge-New Orleans 
comdor, (b) concems ofNorth Dakota grain shippers with respect to the Chicago gateway, (c) 
concems with respect to investment in and operation ofthe Detroit River Tunnel, (d) concems with 
respect to any merger-related link to any unfeir pricing practices in die lumber industry, (e) labor's 
concerns with respect to lack of appropriate labor protective conditions if unauthorized control of 
applicants and KCS should occur, and (f) any necessary modtoring of die environmental idtigating 
conditions we have imposed; (9) in connection with our oversight condition, we are retaimng 
jurisdiction to impose additional remedial conditions if, and to the extent, we determine that it is 
necessary to impose additional remedial conditions and/or to take other actions to address the 
concems that prompted the imposition ofthe oversight condition; (10) we are denying the KCS 

'̂ Applicants have made, both in their written submissions and also at the oral argument that was 
held on March 18,1999, various representations. Some ofthese representations are specifically 
referenced in this decision; others, however, may not be specifically referenced. Applicants will be 
required to adhere to all ofthe representations made on the record during the course ofthis proceeding, 
whether or not such representations arc specifically referenced in this decision. 

" New York Dock Rv. — Control — Brooklyn Eastem Dist.. 360 I.C.C. 60 (1979), afFd .sub 
nom. New York Dock Rv. v. tCC. 609 F.2d 83 (2d Cir. 1979). 
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trackage rights application, die OMR responsive application, and the CPR/St.L&H responsive 
application; and (11) we are denying all other conditions heretofore sought by tbe various parties to 
this proceeding. 

THE CN/IC CONTROL APPLICATION 

Canadian National. CN operates approximately 14,150 route miles in Canada and 
approximately 1,150 route miles in the United States. CN's routes, which extend west to Prince 
Rupert and Vancouver, BC, east to Halifax, NS, and south to Chicago, IL, reach every major 
metropolitan area in Canada and the major U.S. cities of Duluth, MN/Superior, WI, Chicago, IL, 
Detroit, MI, and Buffalo, NY. CN's Westem Service Corridor extends firom Prince Rupert and 
Vancouver on the Pacific Coast of Canada to Thunder Bay, ON, and Chicago, IL. CN's Eastem 
Service Corridor extends firom Hali&x on the Atlantic Coast of Canada dirough Montreal, PQ, and 
Toronto, ON, and, via the St Clair Tuimel,̂ '' on to Chicago, IL. Between Duluth/Superior and 
Chicago, CN's traffic is canied imder haulage agreements over die lines of BNSF and Wisconsin 
Centrd Ltd. (WCL). 

Illinois Central. IC operates approximately 3,370 route miles mnning north-soudi between 
Chicago, in the north, and die Gulf of Mexico, in the soudi, and west-east between Sioux City, IA, 
and Omaha, NE/Council Bluf&, IA, in die west, and Chicago, in die east. IC's main north-south 
route reaches every major metropolitan area on or near the Mississippi River, including Chicago, IL, 
St. Louis, MO, Memphis, TN, Jackson, MS, and New Orleans, LA. IC also reaches Baton Rouge, 
LA, and Mobile, AL. IC has efficient rail connections with all major railroads in the United States, 
particularly at Chicago, IL, Effingham, IL, Memphis, TN, Jackson, MS, Mobile, AL, New Orleans, 
LA, and Baton Rouge, LA. 

The Combined CN/IC Network. The CN/IC control transaction, which envisions die 
integration of the rail operations now conducted separately by CN and IC,̂ '* will join the CN system 
widi die IC system at Chicago, resulting in a combined CN/IC network of approximately 14,150 
route miles in Canada and approximately 4,520 route miles in the United States. Applicants claim 
that, given the end-to-end nature ofthe CN/IC control transaction (Chicago is both the southem 
terminus ofthe CN system and the northem terminus ofthe IC system), the CN/IC control 
transaction: will create no track redundancies; will result in neidier abandonments nor substantial 

^ The St. Clair Tunnel (so called because it crosses the St. Clair River) links Port Huron, MI, 
and Samia, ON. The St. Clair Tunnel is also known as the Samia Tunnel. Se£ CN/1C-56A at 152. 

"'* Applicants have indicated, however, that they intend to preserve IC's separate corporate 
identity. Seg CN/IC-6 at 119. 
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reroutings; and will not reduce any shipper's independent rail altematives firom 3-to-2 or 2-to-l rail 
carriers. 

Construction Projects. Applicants indicate that, in connection with the CN/IC contiol 
transaction, they plan to constmct, at Cicero, Cook County, IL (west of Chicago), a connection 
between a CCP line and a BRC (The Belt Railway Company of Chicago) line. Applicants cldm 
that this connection will allow more efficient movement of traffic to/firom points aheady served by 
applicants but will not extend service to any new shippers, and diat, dierefore, constmction and 
operation ofthis connection does not require approval under 49 U.S.C. 10901. §ss. CN/IC-6 at 25 
n.6. Applicants have fiuther indicated that, while the CN/IC control application is pending, they 
will be upgrading an existing CN/IC connection at Harvey, Cook County, IL (south of Chicago) in 
order to improve the movement of traffic between CN and IC lines at that location. Applicants 
claim that this upgrade is one that CN and IC have long been planning and is not dependent on die 
CN/IC control transaction, and that, therefore, constmction and operation ofthis upgrade does not 
require approvd under 49 U.S.C. 10901. Se£ CN/IC-7 at 113. 

Public Interest Justifications. Applicants contend diat the CN/IC control transaction, by 
udting the east-west CN system (which extends between the Atlantic and the Pacific) with the north-
south IC system (which extends between Chicago and die Gulf of Mexico): will create the first f̂SC'-̂  
integrated, diree-coast, single-line-rdlroad in North America; will enable tbe combined CN/IC \ , ' ) 
system to provide more competitive service; will intensify competition dong the increasingly 
sigdficant north-south traffic corridors linking U.S. markets to their counterparts in Canada and 
Mexico; will meet shipper needs for an improved rail infrastmcture to handle the rapidly growing 
north-south trade flows stimulated by die North American Free Trade Agreement (NAFTA); will 
result in strengthened competition among rail and motor carriers in every market and at every 
gateway served by the combined CN/IC; and will improve the quality of rail service available to the 
public.̂ ^ Applicants further contend diat die CN/IC control transaction will enable die combined 
CN/IC system to provide its customers: new and improved dirough train service and extended 

"̂  Applicants indicate: that existing shipper contracts with CN and IC will be honored by the 
combined CN/IC and will not be altered by the terms ofthe CN/IC control transaction, sea CN/IC-6 at 
140; and that rail passenger operations will not be significantly affected by the CN/IC control 
transaction, see CN/IC-7 at 112-13 and 162-69. 
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single-line service;̂ * increased routing options and gateway choices;"'' improved coordination; more 
efficient car and train handling; fester and more reliable deliveries; and better utilization of car and 
locomotive equipment.'̂  Applicants claim that the CN/IC control transaction will generate, each 
year, $137.4 million in total quantifiable public benefits (i.e., operating efficiencies and cost savings, 
segCN/IC-56A at 534-36) as well as substantial unquantifiable public benefits (e.g., more 
competitive options m the transportation marketplace). '̂ 

Tender Offer, Merger, and Voting Trust. CNR has already acquired, at a cost of 
approximately $1,821 billion^" and pursuant to a series of transactions '̂ that included a cash tender 

^ Applicants claim that a core element ofthe customer benefits to be derived from the CN/IC 
control transaction will be extended single-line service and the consequent expanded market reach, and 
enhanced length-of-haul efficiencies. 

" Applicants, which intend to provide shippers with a choice of St. Louis, Memphis, and New 
Orleans for interchange witii UP, BNSF, NS, and CSX Transportation, Inc. (CSX), claim tiiat die new 
routing options made possible by the CN/IC control transaction will intensify competition: with existing 
interline routes involving CP, UP, BNSF, and'CSX; and also with the single-line routes of NS and CSX. 

^' Applicants claim that the CN/IC control transaction will enable the combined CN/IC system 
to reduce congestion in Chicago by using more run-through trains and by blocking more trains to the 
north and south of that rdl hub. 

^ Applicants claim that, because there are few redundancies between the CN and IC systems, 
the benefits of integrating CN and IC rail operations flow largely from the single-line service, the 
improved coordination, and the greater length-of-had efficiencies that are possible with a single 
operator. 

""̂  The $1,821 billion figure represents the out-of-pocket cost (i.e., $39 per share, plus related 
fees and expenses) of acquisition ofthe approximately 75% ofthe then outstanding IC Corp. common 
stock that was acquired in coimection with the cash tender offer consummated on March 14,1998. The 
$1,821 billion figure does not include the non-cash cost of acquisition of (i.e., the "cost" ofthe 
approximately 10.1 million CNR common shares given in exchange for) the remaining 25% of 
IC Corp. common stock that was acquired in connection with the merger consummated on June 4,1998. 

'̂ These transactions were provided for in the Agreement and Plan of Merger (as subsequently 
amended, the Merger Agreement) entered into on Febraary 10, 1998, by CNR, Blackhawk Merger Sub, 
Inc. (Merger Sub, an indirect wholly ovraed CNR subsidiary), and IC Corp. Sea CN/lC-9 at 1-104 (the 
Merger Agreement) and at 105-08 (Amendment No. 1 to the Merger Agreement). 
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offer consummated on March 14, 1998," and a merger consummated on June 4, 1998," indirect 
beneficial ownership of 100% ofthe common stock of IC Corp. The IC Corp. common stock thus 
acquired by CNR has been held, and is now being held, in a voting tmst pursuant to a voting tiust 
agreement'* that provides that the voting bustee:" will act by written consent or will vote all IC 
Corp. stock held by the voting tmst in favor of any proposal necessary to effectuate the Merger 
Agreement, and, so long as the Merger Agreement is in effect, against any other proposed merger, 
business combination, or similar tiansaction involving IC Corp; and will generally, with respect to 
other matters (including the election or removal of directors)," vote die IC Corp. stock held by the 
voting trust in the voting tmstee's sole discretion, unless the holder(s) of tmst certificate(s), widi the 
prior written approval of the Board, directs the voting tmstee as to any such vote." The votuig trust 
agreement further provides, in essence, that the voting trust shall cease and come to an end if the 
CN/IC control transaction is approved by the Board and implemented by CNR.̂ ^ CNR has 
indicated that it intends to acqdre the IC Corp. stock firom the voting tmst and to exercise control 
over IC as qdckly as possible afier the effectiveness of a find order ofthe Board approving the 
CN/IC control application. 

Fairness Determination. Applicants seek a determination that the terms under which CNR 
acquured all ofthe common stock of IC Corp. are fair and reasonable to the stockholders of CNR 
and to die stockholders of IC Corp. See Schwabacher v. United States. 334 U.S. 192 (1948). >ii?5̂  

^̂  The tender offer resulted in the acquisition, by Merger Sub, of 46,051,761 shares of IC Corp. 
common stock (approximately 75% ofthe then outstanding IC Corp. common stock) at a price of $39.00 
per share. 

' ' The merger was between IC Corp. and Merger Sub, with IC Corp. being the surviving 
corporation. In connection with the merger, there was an exchange ofthe remaining 25% of 
IC Corp. common stock for approximately 10.1 million common shares of CNR (which represented 
10.3% of CNR's post-merger outstanding common shares on a fiilly diluted basis). 

" See CN/IC-9 at 109-21 (the voting tmst agreement). 

•*' The voting trustee is The Bank of New York. 

*̂ Applicants have indicated: that ICR, CCP, and CRRC remain under the control of their 
respective boards of directors; and that each present ICR, CCP, and CRRC director either was elected 
prior to the establishment ofthe voting trast or was appointed by directors who themselves were elected 
prior to the establishment of the voting tmst. 

" The tmst certificate for all IC Corp. stock held by the voting tmst is currently held by GTC. 

*̂ See CN/lC-9 at 112-13. 
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Labor Impact. Applicants indicate that die combined CN/IC system will have 
approximately 26,000 employees, approximately 5,200 of whom will be in die United States. 
Applicants contend that, because the CN/IC control tiansaction is an end-to-end combination, the 
impact ofthe transaction on the combined CN/IC workforce will be limited: applicants estimate 
that, within die United States, die tiansaction will result in the abolishment of approximately 311 
positions and the transfer of approximately 138 other positions, and applicants claim that diese 
impacts will be accommodated largely by normal atirition during the 3-year implementation 
period.^' Applicants add that the CN/IC control transaction is actually expected to increase work 
opportunities for the combined CN/IC workforce in the Umted States:'"' applicants estimate diat, 
within die United States, the tiansaction will result in the creation of approximately 384 positions 
(which amounts to a net increase of approximately 73 positions). Sga CN/IC-7 at 273-80 (Labor 
Impact Statement). See also CN/IC-7 at 281-88 (verified statement of applicants' labor relations 
witnesses).*' 

Labor Protective Conditions. Applicants have indicated that they expect that employees 
adversely affected as a result of changes made possible by the CN/IC control transaction will be 
covered by the New York Dock labor protective conditions, or, where applicable, the standard labor 
protective conditions applicable to trackage rights or other transactions subject to Board jurisdiction. 
See CN/IC-7 at 201 and 283. Applicants have also indicated diat diey expect diat the Norfolk and 

39 Applicants expect to complete full integration of CN and IC rail operations withm 3 years. 

*° Applicants have indicated that they have no plans to transfer to Canada any dispatching 
functions presently performed in die United States. Applicants have further indicated that, if they 
develop such plans at some future time, they will do so only after appropriate consultation with the 
Federal Railroad Administration (FRA). Se£ CN/IC-56A at 198. 

*' Applicants claim that the CN/IC control transaction will require only modest adjustments to 
collective bargaining agreements (CBAs), sedority districts, seniority rosters, and crew change points. 
These adjustments, applicants contend, will primarily involve coordination and integration of applicants' 
combined operations in the Chicago area, and consolidation and integration of fimctions such as 
locomotive repair and train dispatching, and also certain general and administrative functions. Sgg 
CN/IC-7 at 199-207 (Operating Plan, Appendix A: Projected Seniority, Agreement, and Territory 
Changes Required for the Operating Plan). Applicants add, however, that additional adjustments to 
existing CBAs (i.e., adjustments beyond those referenced in Appendix A to the Operating Plan) may be 
necessary as circumstances change, as new traffic and shipping pattems made possible by the CN/IC 
control transaction evolve, and as applicants acquire experience in operating the combined CN/IC 
system. See the later discussion ofthe Board's views on the CBA issue. 
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Western labor protective conditions*^ will cover employees adversely affected by any authorizations 
of trackage rights. Sga CN/IC-56A at 44. 

Two Settiement Agreements With KCS. Applicants contend diat the benefits ofthe CN/IC 
contiol transaction will be enhanced by two setdement agreements entered into on April 15,1998, 
with KCS:*' an agreement entered into by CN, IC, and KCS (hereinafter refened to as the Alliance 
Agreement or, on occasion, die CN/IC/KCS Alliance Agreement);** and an agreement entered into 
by CN and KCS (hereinafter refened to as the Access Agreement or, on occasion, die CN/KCS 
Access Agreement).*^ Applicants and KCS contend, in essence, that the two agreements are bona 
fide setilement agreements** and must therefore be deemed to be "related" to the CN/IC contiol 
transaction. Applicants and KCS, however, have not asked us to impose die terms ofthese 
agreements as conditions upon approval of the CN/IC contiol application, and indeed (as noted 

*̂  Norfolk and Westem Rv. Co. — Trackage Rights — BN. 354 LCC. 605 (1978), as modified 
in Mendocino Coast Rv.. Inc. — Lease and Operate. 360 LCC. 653 (1980). affd sub nom. RLEA v. 
ICC. 675 F.2d 1248 (D.C. Cir. 1982). 

** KCS's principal routes extend ftom Kansas City, MO/KS, via Shreveport, LA, to 
Beaumont/Port Arthur, TX, Lake Charles, LA, and New Orleans, LA. Other routes extend: between 
Dallas, TX, and Shreveport, LA; between Shreveport, LA, and Meridian, MS; between Jackson, MS, 
and Gulfport, MS; and between Meridian, MS, and Birmingham, AL. KCS's GWWR subsidiary 
operates between Kansas City, KS, and Springfield, IL, and has haulage rights over UP between 
Springfield, IL, and Chicago, IL. See Kansas City Southem Industries. Inc.. KCS Transportation 
Companv. and The Kansas Citv Southem Railwav Companv — Control — Gateway Westem Railwav 
Companv and Gateway Eastem Railwav Company. STB Finance Docket No. 33311, slip op. at 2-3 
(STB served May 1,1997) fKCS/aWWRt. 

** See CN/lC-57 at 253-67; KCS-18 at 7-22. See also CN/lC-57 at 269-72 (the first 
amendment to the Alliance Agreement); KCS-18 at 23-26 (same). 

*̂  §££ CN/IC-57 at 273-87; KCS-18 at 27-41. IC will not become a parfy to the Access 
Agreement until such time as the CN/IC control transaction is approved by the Board and implemented 
byCNandlC 

** "We agree with applicants and KCS that the Alliance and Access agreements are bona fide 
settlement agreements; these agreements represent the price that applicants had to pay to secure KCS's 
support for the CN/IC application." gee Decision No. 12, slip op. at 7. 
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below) applicants and KCS have insisted that the two agreements are not subject to our jurisdiction 
and, therefore, do not require our approval.*^ 

The Alliance Agreement. Applicants claim diat the Alliance Agreement: establishes a 15-
year CN/IC/KCS "alliance;"*' contemplates die coordination, by CN, IC, and KCS (hereinafter 
refened to as the Alliance railroads), of marketing, operating, investment, and other functions;*^ 
seeks to improve CN-IC-KCS interline service by enabling the Alliance rdlroads to offer 
single-transactioti, through-priced movements and expanded routing options;̂ " and, as opposed to 
the CN/IC control tiansaction, will facilitate through tidn service by the Alliance rdlroads fiom/to 
U.S. markets accessed by KCS but not by IC" and, via two KCS affiliates, fi-om/to Mexican markets 
as weU.̂ ^ Applicants fiirther claim that, on account ofthe Alliance, the new routing options, 
extended market reach, and increased efGciencies offered by the CN/IC control tiansaction will 
benefit not only shippers served by CN/IC but also shippers served by KCS. Applicants add: that 

*̂  As indicated in the text, we shall refer to the Alliance Agreement and the Access Agreement 
as two separate agreements (although we recognize that portions ofthe Access Agreement amount to an 
addendum to the Alliance Agreement). 

48 The Alliance Agreement-was effective on April IS, 1998. 

*' Although applicants sometimes refer to the Alliance as a "Marketing Alliance," see, e.g.. 
CN/IC-6 at 142, that description does not quite capture the full scope ofthe Alliance. 

'" The Alliance will use two main gateways for interchange: Springfield, IL, for traffic moving 
between CN territory or northem IC territory, on the one hand, and, on the other. Midwest KCS territory; 
and Jackson, MS, for trafiic moving between CN tenitory or IC territory, on the one hand, and, on the 
other, southem KCS territory or The Texas Mexican Railway Company (Tex Mex) territory or Mexico. 
See CN/IC-6 at 143-44; CN/IC-57 at 256-57. The Alliance will also maintain, for certain traffic, a 
KCS/IC connection at East St. Louis, see CN/IC-6 at 186 (the reference here is only to St. Louis, but 
apparentiy to a KCS/IC connection at East St. Louis, seg CN/IC-56A at 212-17), and may establish one 
or more additional interchange points as well, seg CN/IC-57 at 257-58. 

" Such U.S. markets include Kansas City, KS/MO, Dallas, tX, Shreveport, LA, and 
Port Arthur, TX. 

*- The two KCS affiliates, which connect at Laredo, TX, are: Tex Mex, which operates in 
Texas between Laredo and Beaumont; and Transportacion Ferroviaria Mexicana, S.A. de CV. (TFM), 
which operates the largest rdl system in Mexico. Mexican markets accessed by TFM include Monterey, 
Mexico City, and Veracmz, and (on the Pacific Coast) Lazaro Cardenas. 
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the Alliance creates the potential for the first coordinated rail network under NAFTA;̂ ^ and that, 
although the Alliance is not contingent on implementation ofthe CN/IC contiol transaction (and, 
indeed, is akeady in place), the Alliance will not be as beneficial as anticipated if the CN/IC control 
transaction is not implemented. . 

Restrictions On The Alliance. Applicants claim that, because the Alliance is intended only 
to promote (and not to reduce) competition, the Alliance will not apply to any movement: (a) which 
more than one ofthe Alliance railroads can compete to serve and which is to or firom a customer that 
receives rail service only fi'om such rdhoads (either by direct physical access or via switching) at 
either origin or destination ofthe movement; or (b) which is to or from a customer facilify served by 
a rail carrier not participating in the Alliance and which is open to service by more dian one ofthe 
Alliance rdlroads, unless rail competition would not be materially lessened as a result ofthe 
application ofthe Alliance to such movement. Seg CN/IC-6 at 142; CN/IC-57 at 269. 
Furthermore: applicants have stipulated that the Alliance Agreement will not apply to any 
exclusively served shipper if and when that shipper obtains direct access to bodi CN/IC and KCS via 
a rdhoad build-in, a shipper bdld-out, a grant of haulage or trackage rights, or reciprocal 
switching; and applicants have promised diat if, in the future, there is a question regarding die 
application ofthis stipulation, applicants will not object on jurisdictional grounds if parties seek to 
reopen tills proceeding in order to enforce the stipdation. Sg£ CNAC-56A at 21 and 73; see also 
KCS-17 at 14-15 and 50-51. Ss£aIsaCN/IC-56A at 234-35 (applicants have pledged diat IC will 
set up a regular reporting system to monitor the steps that IC is taking to compete with KCS at all of 
the points where IC and KCS have competed in the past or wiU compete in the future). 

Tlie Access Agreement. The Access Agreement: provides for the granting of certain 
haulage and tiackage rights (and, as respects such rights, will be effective upon implementation of 
the CN/IC control transaction); and contemplates new investments in certdn joint facilities (and, as 
respects such new investments, was effective on April 15,1998).̂ * The Access Agreement provides, 

" Applicants note that the Alliance extends from Canada through the United States to Mexico. 

^ Applicants have indicated that the Access Agreement "becomes effective upon the 
implementation ofthe [CN/IC control transaction], as authorized by the Board." §g£ CN/lC-6 at 144. 
This statement is not entirely accurate. As respects the haulage and trackage rights, the Access 
Agreement will indeed become elective upon implementation ofthe CN/IC control transaction (except 
that KCS's access to the chemical plants at Geismar may begin at an even later date, as noted below); 
but, as respects the new investments, the Access Agreement, like the Alliance Agreement which it 
supplements as respects such new investments, was effective on April 15,1998. Se£ CN/IC-57 at 280 
(effective date ofthe Access Agreement, in general) and at 273-74 (effective date ofthe haulage and 
trackage rights, in general). 
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in particular:" (1) that KCS will receive access to die IC-served chemical plants of three shippers at 
Geismar, LA,'* (a) with CN/IC to provide haulage for KCS betiveen Baton Rouge, LA, and IC's 
Geismar Yard, and widi CN/IC to provide or anange for switching at Geismar, and (b) with CN/IC 
to provide haulage for KCS betiveen Baton Rouge, LA, and Jackson, MS, for tiaffic moving fiom/to 
specified Mid-Atlantic and Soudieastem origins and destinations;" (2) diat KCS will receive 
overhead trackage rights on CN/IC betiveen Jackson, MS, and Pakner, MS, for tiaffic odier than 
coal;** (3) that KCS will receive overhead haulage rights on CN/IC between Hattiesburg, MS, and 
Mobile, AL, for trafBc otiier dian coal;'' (4) tiiat CN/IC will provide switching for KCS to and from 
the Terminal Railway Alabama State Docks for tiaffic odier dian coal; (5) that CN/IC will receive 
overhead haulage rights on KCS betiveen Hattiesburg, MS, and Gulfport, MS;*° (6) that KCS will 
provide switching for CN/IC to and from die Port of Gulfport; (7) that CN/IC and KCS, to capitalize 
on die growth potential represented by die Alliance, will invest in joint automotive, intermodal, and 

' ' The Access Agieement mcludes additional provisions not noted here. See, especially. 
CN/IC-57 at 274-75. 

'* The three shippers are BASF Corporation (BASF), Borden Chemicals and Plastics Ltd. 
(Borden), and Shell Corporation (Shell). The Access Agreement contemplates that KCS's access to 
these shippers will begin on the later of two dates: (1) the date die CN/IC control transaction is 
implemented and no longer subject to legal challenge; or (2) October 1,2000. Applicants, noting that 
KCS has heretofore advanced a proposal to constmct a build-in line to obtain access to the three Geismar 
shippers, se£ Kansas City Southem Railwav Company — Constmction and Operation Exemption— 
Geismar Industrial Area Near Gonzales and Sorrento. LA. Finance Docket No. 32530 (STB served Aug. 
27,1998) (ordering the bdld-in proceeding held in abeyance pending service of a fmal decision in the 
CN/IC control proceeding), claim that the Access Agreement will permit access to the three shippers 
and, at the same time, will save the substantial cost and avoid the environmental impact of a build-in. 
KCS, however, has indicated that, the Access Agreement notwithstanding, it would like to preserve the 
competitive option of a Geismar build-in line. §££ KCS-17 at 69. 

" The Access Agreement provides a procedure whereby KCS's Geismar haulage rights may be 
converted into trackage rights, if the quality ofthe services CN/IC provides KCS and its customers is not 
equal to the qudity ofthe services CN/IC provides with respect to similar movements for its own 
customers. 

'̂  These trackage rights will enable KCS to operate its own trains directly from Jackson, MS, to 
GulQjort, MS. 

" These haulage rights will enable KCS to serve the Port of Mobile and to connect with CSX at 
Mobile. 

*" These haulage rights will allow CN/IC customers to reach the Port of Gulfport. 
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transload facilities at key locations, including Dallas, Jackson, Kansas Cify, Memphis, Chicago, and 
Shreveport (Reisor), and in the New Orieans area; (8) that access by CN/IC and KCS to these joint 
facilities will be assured for the projected 25-year life span ofthe facilities, regardless of any change 
in corporate contiol; and (9) diat new facilities may be built under die auspices of the Alliance at 
odier locations as well. 

The Two Agreements: Approval Not Sought. Apphcants and KCS contend that the 
Alliance and Access Agreements are not subject to our jurisdiction, and, therefore, they have not 
submitted such agreements for our approval.*' (1) Applicants and KCS insist that the Alliance 
Agreement does not require approvd under 49 U.S.C. 11323, which provides that certain 
transactions mvolving rail carriers (consolidations, mergers, purchases, leases, contracts to operate, 
acquisitions of control, acquisitions of tiackage rights, and acquisitions of joint ownership in or joint 
use of railroad lines) may be carried out only with the approval ofthe Board. Nor, applicants and 
KCS add, does the Alliance Agreement require approval under 49 U.S.C. 11322, which provides 
that rail cairiers may not pool or divide traffic or services or any part of their eamings without die 
approval of the Board. The Alliance, applicants and KCS argue, is merely a highly developed 
version of what is typicdly called a voluntary coordination agreement (VGA), and, like any other 
VCA, is not subject to review by the Board, not under 49 U.S.C. 11323 and not under 49 U.S.C. 
11322 either. (2) Applicants and KCS have not sought approval for die Access Agreement, ,cf1^ 
apparently on the theory: that approval is not required for the haulage rights and the new . 
investments contemplated by the Access Agreement; and that, although approval is reqmred for the 
trackage rights contemplated by such agreement, such approval (presumably via an exemption) can 
be sought at a later date (i.e., afier the CN/IC control tiansaction has been approved but before 
Access Agreement tiackage rights operations are to commence). 

Traffic Diversions. Applicants project diat the CN/IC control transaction, as augmented by 
the CN/IC/KCS Alliance and the various anangements provided for in the CN/KCS Access 
Agreement, will result in $248.1 million in total annual CN/IC gross revenues from trafiBc 
diversions.*^ This projection consists of: approximately S217 million in total annual CN/IC gross 

*' KCS, however, has suggested that, if we rale that the Alliance and Access Agreements are 
subject to our jurisdiction, we should, on the present record, exempt such agreements pursuant to 
49 U.S.C. 10502. See KCS-17 at 54 n.29 and 57 n.30. 

*̂  Applicants estimate that the $248.1 million in total annual CN/IC gross revenues from traffic 
diversions will be offset by $157.8 million in total annual CN/IC incremental costs attributable to traffic 
diversions. Applicants concede that the difference (i.e., CN/IC's total annual net revenue gain of 
$90.3 million) must be viewed as a private benefit (not a public benefit) of the CN/IC control 
transaction. See CN/IC-56A at 542. 
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revenues from rail-to-rail dversions;*^ approximately $23.4 million in total annual CN/IC gross 
revenues from tmck-to-rdl diversions; and approximately $7.5 million in total annual CN/IC gross 
revenues from port diversions. Sss. CN/IC-7 at 31.** 

APPLICABLE STANDARDS 

Overview. The applicable statutory provisions are codified at 49 U.S.C. 11321-26. 
Despite the several fiictors contained in those provisions, "[t]he Act's single and essentid standard of 
approval is that die [Board] find die [transaction] to be 'consistent with die public interest.'" 
Missouri-Kansas-Texas R. Co. v. United States. 632 F.2d 392, 395 (5di Cir. 1980), cert, denied. 
451 U.S. 1017 (1981). Accord Penn-Centrd Merger and N & W Inclusion Casjem. 389 U.S. 486, 
498-99 (1968). In determining the public interest, we balance die benefits of the merger against any 
harm to competition, essential service(s), labor, and die environment that cannot be mitigated by 
conditions. 

In making our public interest determination in proceedings such as this one involving the 
merger of at least two Class I railroads, section 11324(b) requires us to consider at least five factors: 
(1) the effect ofthe proposed transaction on the adequacy of transportation to the public; (2) die 
effect on the public interest of including, or failing to include, other rdl caniers in the area involved 
in the proposed transaction; (3) the totd fixed charges that result firom the proposed transaction; 
(4) the interest of carrier employees affected by the proposed tiansaction; and (5) whether the 
proposed transaction would have an adverse effect on competition among rail carriers in the affected 
region or in the national rail system. 

Section 11324(b)(1), requiring that we examine the effect ofthe transaction on die adequacy 
of transportation to the pubhc, necessarily involves an examination ofthe quditative and 
quantitative public benefits ofthe tiansaction. Quantitative public benefits include estimates of 
operating efficiencies and other cost savings permitting a rdlroad to provide the same rail services 
with fewer resources or improved rail services with the same resources. An integrated raihoad can 
often realize efficiency gains by achieving the economics of scale, scope, and densify stemming from 
expanded operations. Cost savings may result from elimination of interchanges, intemal reroutes, 
more efficient movements between the merging parties, reduced overhead, and elimination of 

" Applicants have also projected: approximately $68.1 million in totd annual KCS gross 
revenues from rail-to-rail diversions; and approximately $15.9 million in total annual Tex Mex gross 
revenues firom rail-to-rail diversions. SsS, CN/IC-56B at 561. 

** The port diversions are attributable to two ports: Halifax, NS, and Montreal, PQ. Seg 
CN/IC-6 at 207. 
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redundant facilities. These efficiency gains, in varying degrees depending on competitive 
conditions, have generally been passed on to most shippers as reduced rates and/or improved 
services.*^ Qualitative public benefits include enhanced opportudties for single-line service 
prefened by shippers and more vigorous competition that may result from a transaction. 

Competitive harm results from a merger to the extent diat the merging parties gain sufficient 
market power to profit from raising rates or reducing service (or bodi).** In evaluating claims of 
competitive harm, we distingmsh harm caused by a transaction from disadvantages that other 
raihoads, shippers, or commimities may have aheady been experiencing. Wherever feasible, we 
impose conditions to ameliorate sigdficant harm that is caused by a merger. 

Our general policy statement on rdl consolidations, codified at 49 CFR 1180.1,*^ recogdzes 
that potential harm from a merger may occur from a reduction in competition, 49 CFR 
1180.1(c)(2)(i), or from harm to a competing carrier's abilify to continue to provide essential 
services. 49 CFR 1180.1(c)(2)(ii).** In assessing die probable impacts and determining whether to 
impose conditions, our concem is the preservation of competition and essential services, not the 
survival of particular carriers. An essential service is defined as one for which there is a sufficient 
public need, but for which adequate dtemative tiansportation is not available. 49 CFR 
1180.1(c)(2)(ii). 

*̂  In contrast, benefits to the combining carrieis that resdt from traffic diversions from other 
carriers and that do not arise from merger-enhanced market power are generdly private benefits to the 
combining carriers that do not add or subtract from public benefits. Benefits to the combidng carriers 
resulting from increased market power are exclusively private benefits that detract from any public 
benefits associated with a control transaction. See, e.g.. Rio Grande Industries, et al. — Control — SPT 
Co.. et al.. 4 I.C.C.2d 834, 875 (1988) fPRGW/SPY 

** In making our competitive findings under section 11324(b)(5), we do not limit our 
consideration of competition to rail caniers alone, but examine the total transportation market(s). See 
Central Vermont Rv. v. ICC 711 F.2d 331, 335-37 (D.C. Cir. 1983). 

*' See Railroad Consolidation Procedures. 363 I.C.C. 784, (1981). 

*' We are also guided by the rail transportation policy, 49 U.S.C. 10101, added by the Staggers 
Rail Act of 1980, and amended by tiie ICC Termination Act of 1995 (ICCTA or the Act). See Norfolk 
Southem Corp. — Control — Norfolk & W. Rv Co.. 366 I.CC 171, 190 (1982) (T>f S Control). That 
policy emphasizes reliance on competition, not government regulation, to modernize railroad operations 
and to promote efficiency. H.R. Rep. No. 96-1430,96th Cong., 2d Sess. 88 (1980), reprinted in 1980 
U.S.C.C.A.N. 4110,4119. 
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Finally, because our statiitory mandate requires a balancing of efficiency gdns against 
competitive harm, the antitmst laws provide guidance, but are not determinative in our merger 
proceedings. As the Supreme Court noted in McLean Tmcking Co. v. United States. 321 U.S. 67, 
87-88 (1944): 

In short, die [Board] must estimate the scope and appraise the effects ofthe 
curtailment of competition which will result from the proposed consolidation and 
consider them along with the advantages of improved service, safer operations, lower 
costs, etc., to detennine whether the consolidation will assist m effectuating the 
overall tiansportation policy 'The wisdom and experience of that [Board]," not 
ofthe comls, must determine whether die proposed consolidation is "consistent widi 
the public interest.''̂ *" 

Criteria For Imposing Conditions. The various conditions requested by parties involve 
the exercise ofour conditioning power under section 11324(c), which gives us broad authorify to 
impose conditions goverdng raihoad consolidations. Because conditions generally tend to reduce 
the benefits of a consolidation, diey will be imposed only where certain criteria are met. 49 CFR 
1180.1(d); Grainbeh Corporation v. STB. 109 F.3d 794, 796 (D.C. Cir. 1997). Condtions will 
generally not be imposed unless a merger produces effects harmful to die public interest diat a 
condition will ameliorate or eliminate. The principal harms for which conditions are appropriate are 
a sigdficant loss of competition or the loss by another rail carrier ofthe abilify to provide essential 
services.™ 

A condition must be operationally feasible, and produce net public benefits. We are 
disinclined to impose conditions that would broadfy restmcture the competitive bdance among 
raihoads with unpredictable effects. See, e.g.. Santa Fe Southem Pacific Corp. — Control — SPT 

*' Under this standard, we may disapprove transactions that would not violate the antitmst laws 
and approve transactions even if they otherwise would violate the antitrast laws. United States v. ICC. 
396 U.S. 491, 511-14 (1970) fNorthem Lines Merger Cases V Moreover, because of our broad 
conditioning power and our continuing jurisdiction, we may approve transactions with conditions in 
cases where the antitmst enforcement agencies would either disapprove or approve only following 
substantial divestiture. Accord Minneapolis & St. L. Rv. Co. v. United States. 361 U.S. 173 (1959); 
Bowman Transportation v. Arkansas-Best Freight. 419 U.S. 281, 298 (1974); Port of Portland v. United 
States. 408 U.S. 811, 841 (1972); Northem Lines Merger Cases. 396 U.S. at 514; Denver & R.G.W.R. 
Co. V. United States. 387 U.S. 485 (1967). 

™ We also impose conditions as appropriate to carry out our obligations under various 
environmental statutes, and to carry out our stamtoiy obligations to protect the interests of affected 
employees. These are discussed in later sections. 
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Co.. 2 I.C.C.2d 709, 827 (1986) ISF/SP). 3 LC.C.2d 926, 928 (1987); and Union Pacific Corp. Et 
Al. — Cont. - - MO-KS-TX Co. Et Al.. 4 I.C.C.2d 409, 437 (1988) fUP/MKT). A condition must 
address an effect ofthe tiansaction, and will generally not be unposed "to ameliorate longstanding 
problems which were not created by die merger." '̂ Finally, a condition should also be tdlored to 
remedy adverse effects of a transaction, and should not be designed simply to put its proponent in a 
better position than it occupied before the consolidation.̂ ^ 

DISCUSSION AND CONCLUSIONS 

OVERVIEW. This transaction will create a highly efficient rail transportation system 
spanning the cential part ofthe United States from the Canadian border to the Gulf of Mexico. CN 
operates a 14,ISO-mile system throughout Canada, connecting with its 1,ISO-mile system in die 
Umted States, which operates mddy in Minnesota, Wisconsin, Michigan, and Northem Illinois and 
Indiana. IC operates a profitable 3,370-mile system between Chicago and the Gulf of Mexico. 

The chief benefit of the merger is that it will make possible a new, single-line service 
dtemative for many shippers. Applicants will thus be positioned to provide stronger competition to 
UP, BNSF, CSX, and NS in certain markets. In particular, the merger should sigdficantly intensify .-'""S 
competition for the north-south tiaffic that has achieved greater sigdficance due to NAFTA. As ',.-'. •' 
detailed below, the tiansaction should also generate quantifiable pubhc benefits of more than $100 
million a year. These are made possible mddy through integration of support fimctions, and more 
efficient use of eqdpment and crews. 

This transaction is entirely end-to-end, widi no overlapping routes. The number of 
mdependent rdhoads cunentiy serving particular shippers is not reduced at any location. The 

'̂ Burlinpton Northem. Inc. — Control & Merger—St. L.. 360 LCC 788,952 (footaote 
omitted) (1980) fBN/Frisco :̂ see also Union Pacific Corporation. Union Pacific Railroad Company and 
Missouri Pacific Railroad Company — Control — Chicago and North Westem Transportation Companv 
and Chicago and North Westem Railwav Company. Finance Docket No. 32133, Decision No. 25 (ICC 
served Mar. 7,1995) fUP/CNWI. slip op. at 97. 

'^ See UP/CNW. slip. op. at 97; Milwaukee — Reorganization — Acquisition bv GTC. 
2 I.C.C.2d 427, 455 (1985) (Soo/MilwaukeelH. If, for example, the harm to be remedied consists ofthe 
loss of a rail option, any conditions should be confined, where possible, to restoring that option rather 
than creating new ones. See Soo/Milwaukeell. 2 I.CC2d at 455: Union Pacific — Control — 
Missouri Pacific: Westem Pacific. 366 I.C.C. 462, 564 (1982) (UP/MP/WP\ Moreover, conditions are 
not warranted to indemnify competitors for revenue losses absent a showing that essential service would 
be impaired. BN/Frisco. 360 I.CC. at 951. 
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United States Department of Justice (DOJ) has not found it necessary to participate in this 
proceeding. The application is supported by more than 240 parties, including many shippers. The 
National Industrial Transportation League (NTTL), udons representing more than half of 
applicants' employees, and local communities. It is opposed in part by only a handful of shippers, 
certain rail unions, and two of applicants' competitors, UP and CP. 

As a threshold matter, we note that we find totally unpersuasive the arguments of UP, 
Exxon, and others that die Alliance Agreement makes this case a three-way control transaction 
involving CN, IC, and KCS. As explained below, the Alliance Agreement does not resdt in 
conunon control. All decisions ofthe Alliance are consensual, and each participant retains the 
managerial prerogative to veto any action. Thus, control is retained in the management of each 
canier. Accordingly, there is no need to recast this case as a duree-way merger and require 
applicants to refile their application on that basis." Moreover, the argument of UP and Exxon that 
the Alliance Agreement will lead to tacit collusion between CN/IC and KCS is contrary both to the 
evidence applicants have presented here and to our well-established precedents and experience in 
regulating raihoads in two-carrier markets. We have also considered the argument raised by the 
United States Department ofTransportation (DOT) tbat the Alliance Agreement may impede 
potential build-in competition between KCS and applicants for tiaffic in the New Orleans to Baton 
Rouge, LA corridor. The condition DOT suggests is imwarranted, but we have decided to monitor 
that situation to ensure that build-in and other competition within this corridor is not dimidshed. 

Very few other competitive issues have been rdsed, and these are cither easily remedied or 
without merit. The other principal issues rdsed — relating to die Access Agreement; shippers at 
Geismar, LA; the Detroit River Tunnel; North Dakota grain movements; die concems of DOT; die 
concems of The Fertilizer Institute (DFI); and the need for Board oversight — are tieated in detail 
below. After carefully examidng the record, including the oral argument, we have conchided that 
the transaction, as conditioned, will result in no competitive harm. It will not dimidsh competition 
among rail carriers either in the affected region or in the national rail system. Indeed, the tiansaction 
should enhance competition, especially for north-south traffic. 

These two systems, CN and IC, will be joined at a single point, Chicago. Therefore, the 
transaction will result in no track redundancies, abandonments or reroutings. As such, any 
disraptions to employees, shippers, and commimities should be relatively slight, and the risk of 
service and safefy problems during implementation of the merger should be low. Moreover, 
applicants have filed their Safety Integration Plan (SIP) with us and with the Federal Railroad 
Administration (FRA), and they and KCS are continuing the process of coordination with FRA 
concerning tbe implementation process, which will remain under our oversight until safely 

^̂  Nor is the Alliance Agrccment a pooling anangement that requires our approval under 49 
U.S.C. 11322. 
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completed. Further, as detailed below, our Section of Environmental Analysis (SEA) prepared a 
thorough Environmental Assessment (EA) in which SEA identified hazardous materials transport as 
the only aspect ofthe tiansaction with potentially sigdficant adverse envhonmental impacts. SEA 
believes that, with its recommended conditions, which address hazardous materials tiansportation 
and related impacts to environmental justice populations, this tiansaction will not result in 
sigdficant environmental impacts. We agree and, accordingly, are imposing those conditions as 
well as the other environmental conditions that SEA recommends. 

The net impact of this merger upon the number of employees ofthese carriers in the United 
States should be positive. Applicants anticipate, however, die abolishment of 311 positions, and the 
tiansfer of 138 positions, as a result of diis transaction. Applicants note that they should be able to 
achieve most ofthe reduction in positions through attrition over the 3-year implementation period. 
At the same time, the tiansaction will result in die creation over die next 3 years of approximately 
384 positions, mainly to handle increased traffic flows. All employees who are adversely affected 
by the transaction will be protected by the New York Dock conditions, as augmented in this 
decision. 

We have also carefully examined the impact ofthis transaction on the abilify ofthe 
combined carriers to meet thek financial obligations, pay thek fixed charges, and continue to 
provide qualify service to the shipping public. Traffic and revenues will mcrease substantially due 
both to the Alliance Agreement and to this tiansaction. Even without these tiaffic increases and 
savings derived from operatmg synergies, applicants should have no difficulfy meeting their 
financial obligations and continuing to provide qualify service. Further, the terms ofthe acqdsition 
agreement ard transactions are just and reasonable to shareholders. 

In sum, this tiansaction meets the public interest test for approval under section 11324. As 
conditioned, the merger should resdt in no sigdficant competitive, operational, or envhonmental 
problems. Its impact on rail employees should be relatively small, and will be adequately mitigated 
by our augmented New York Dock conditions. The transaction will make possible sigdficantly 
improved single-line service for many shippers, and will result in merger synergies that should allow 
the carriers to provide service at lower cost. A substantial portion ofthese savings should be passed 
along to shippers in terms of reduced rates or improved service. Finally, the abilify ofthese carriers 
to provide qualify service will not be unpdred, and should be enhanced. 

GENERAL ISSUES and SPECIFIC CONDITIONS SOUGHT BY PARTIES. 

The Alliance Agreement. UP, CP, and Exxon have argued that the Alliance Agreement 
results in common contiol of, or a pooling agreement among, CN, IC, and KCS. They have also 
argued that it will result in tacit collusion between CN/IC and KCS. DOT has argued that the 
existence ofthe agreement may decrease the incentive of IC and KCS to build in to reach shipper 
facilities that are exclusively served by the other carrier on the important corridor between Baton 
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Rouge and New Orleans, where KCS and IC maintain parallel routes. Afier carefully examining 
this agreement and die arguments ofthe various parties conceming it,̂ * we conclude that it does not 
result in common control or pooling, and diat it is not likely to reduce competition between 
applicants and KCS. It has been our practice to encourage settlement agreements in merger 
proceedings. This derives from our experience that such agreements can be procompetitive and 
beneficial because they can go beyond what the agency could do with its audiorify. Such settlement 
agreements are in the public interest. Overall, dus agreement seems procompetitive as well. 
Because ofthe concems raised by DOT, however, wc will modtor tbe operation ofthe Alliance 
Agreement, particularly as it relates to competition withm die Baton Rouge-to-New Orleans 
corridor. 

The Alliance Agreement is a voluntary agreement among the three rdhoads to facilitate 
cooperadon on an ongomg basis concerdng through routes, includng qualify of service, joint rates 
and contiacts, ard revenue divisions for rail movements using these routes. This type of agreement 
is entered into regularly by rail caniers widiout the need for our approval. Applicants have noted 
that the merger provides a unique opporhmify to take advantage of increased north-south and south-
north tiaffic flows made possible by NAFTA. The agreement, which has already been in place for a 
year and will continue whether or not the merger is approved, is aimed at increasing the abilify of 
these caniers to offer more efficient through service to meet the competitive challenge posed by the 
larger Class I carriers. The Alliance should be able to enhance the attractiveness of diese 
movements to shippers (altiiough to a lesser extent than will the control transaction)" dirough 
service coordkiation among the participants. Nodiing has been presented here to indicate that die 
agreement is anticompetitive or contrary to the ICCTA, and the agreement does not requke our 
regulatory approvd. Nevertheless, die Alliance Agreement is an important settlement agreement 
related to this merger, and thus it is appropriate fbr us to scmtinize carefiilly all of the issues relating 
to it that have been raised in this proceeding. 

a. The Control Issue. "Control" is defined by 49 U.S.C. 10102(3) to include "achial 
contiol, legal control, and the power to exercise control, through or by (A) common directors, 
officers, stockholders, a voting trust, or a holding or investment company, or (B) any other means." 

*̂ CP's claims to the contraiy notwithstanding, we see no need to initiate an investigation with 
respect to the Alliance Agreement. The CPR-17 petition (discussed in detail in Appendix C) will 
therefore be denied. Because the denial ofthe CPR-17 petition moots the KCS-13 motion (also 
discussed in detail in Appendix C), that motion will also be denied. 

" UP and Exxon have urged that the Alliance Agreement must be treated as a transaction 
resulting in common control because of statements by various executives ofthe participating railroads 
that the Alliance carriers will provide the equivalent of single-line service. This promotional hyperbole 
should not be viewed as evidence that the Alliance is tantamount to a merger. 
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The ICC and die Board have frequently described control as "the power to manage the day to day 
affeirs of die entify assertedly conttoUed." See Declaratory Order — Control — Rio Grande Indus.. 
Inc.. Finance Docket No. 31243, slip op. at 3 (ICC served Aug. 25, 1988). Protestants have not 
shown that the Alliance Agreement (by itself or in combination with the Access Agreement and the 
transaction before us here) has resulted or will resdt in common control of KCS, IC, and CN. 

We emphasize that these three carriers have not sought, and we are not approving, the 
common contiol ofthese caniers through this agreement. Thus, there can be no "legal contiol" 
widim the meaning of section 10102. DOT has indicated concem that our statiite does not require 
approval ofthis agreement, while alliance agreements related to aklines are subject to regulatory 
scratiny. We emphasize that any collusive efforts diat the participants might undertake under the 
auspices of this agreement to allocate markets or otherwise diminish competition where they 
compete with each other (and no such actions appear to be contemplated) would subject these 
carriers and thek management persoimel to severe criminal and civil penalties under die antitmst 
laws. Accordingly, we expect that diese caniers will zealously avoid such behavior. Moreover, we 
will continue to modtor the Alliance Agreement as part ofour general oversight in this proceeding, 
and we are prepared to take any remedial action we deem necessary. 

Likewise, the record does not support a finding of actud contiol. The cldm of UP, CP, and 
Exxon that diese three carriers have somehow given over control of thek compames to die common 
enterprise of the AlUance is simply not supported by the record. Indeed, the Alhance Agreement 
itself makes veiy clear that all actions of die Alliance must be consensual. This means that any one 
carrier can veto an AUiance action. Control of KCS, IC and CN remdns in the hands of each 
carrier's individual management; it has not been surrendered to the Management Group ofthe 
Alliance. In fact, the Alliance is not an economic entify at alL It collects no revenues, pays no taxes, 
and redistributes no profits. As applicants point out, for KCS and IC to surrender contiol to another 
entify without shareholder approval would contravene their fiduciary duties under Delaware law. 
DeL Code Ann. Tit. 8, section 141(a). 

The fact that the intenelationship among die Alliance carriers is much less pervasive dian 
the overall relationship between UP and CNW that was found by the ICC not to be control in a 
series of decisions examming this issue severely undercuts UP's claim that the Alliance results in 
conunon contiol. See Union Pacific RR. et al. — Trackage Rights Over CNW. 7 LC.C.2d 177, 
193-94 (1990) CUP Trackage Rights), and cases described therein. On three separate occasions, the 
ICC found that UP's increasingly extensive agreements with CNW, which went well beyond what is 
under consideration here with regard to the Alliance, did not constitute contiol of that raihoad. UP 
admitted in UP/CNW that UP and CNW "already cooperate and coordinate their services to a 
degree unmatched by any odier large railroads in America." UP/CNW-6, V.S. Salzman, in 
UP/CNW. These relationships included marketing coordinations, haulage rights, joint upgrading of 
physical facilities, computerized exchange of train location information, permitting UP to quote 
rates for movements over CNW lines, UP's financing of CNW's purchase of a half interest in rail 
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lines serving the Powder River Basin, UP's ownership of 30% of CNW's common stock,̂ * and 
UP's right to designate one member of CNW's Board of Directors. 

Another situation involving UP that counters UP's argument here was presented in the 
Finance Docket No. 32760 proceeding.'̂  There UP entered into a very extensive settlement 
agreement widi BNSF that was much broader in geographic scope, and longer in duration, than die 
Alliance Agreement. We did not find, and no one even argued, that the BNSF/UP agreement 
represented an issue of common control. Those precedents strongly support our finding that the 
Alliance Agreement does not result in common contiol. 

Protestants' attempt to paint the Alliance as a creature that has taken over, or will ultimately 
take over, the lesser enterprises of die participatmg raihoads, is unpersuasive. Their cldm that the 
Alliance raihoads will forgo aggressive competitioa for certdn traffic m favor of cooperation for 
their more important Alliance traffic is both illogical aid contraiy to fact. The argument is illogical 
because KCS and CN/IC will have every incentive to continue to compete aggressively for traffic 
where they are able to provide service altematives, just as they have competed in the past. For diese 
carriers to behave otherwise would not be consistent with thek economic self interests to compete for 
trafiic they can handle profitably. The argument is contiary to fact because the record demonstrates 
that Alliance traffic is likely to be a relatively small percentage ofthe overdl traffic ofthe 
participating rdhoads. See. s&. CN-IC-56A at 73-75; KCS-16 at 51. 

It is also sigdficant that the Alliance Agreement, by its teims, does not apply to simations 
where two or more ofthe Alliance participants,'' now or in the future, are die ody head- to-head 
competitors eidier at the origin or destination. The agreement states, however, that the agreement 
may be applied where two of the participants serve an origin or destination that is also served by 
other rdhoads, provided that Alliance interline traffic can be coordinated without decreasing 
competition, and where such coordination is necessaiy to permit the Alliance carriers to compete 
with a non-alliance carrier. Of course, coordmation in these instances would still be subject to die 
antitrust laws. These safeguard provisions ofthe Alliance Agreement are in keeping with its basic 

'* UP's shares of CNW were non-voting, but were convertible into voting common stock at UP's 
request. 

" See Union Pacific Coroorarion. Union Pacific Railroad Company, and Missouri Pacific 
Railroad Companv — Control and Merger — Southem Pacific Rail Corporation. Southem Pacific 
Transportation Company. St. Louis Southwe.stem Railwav Company. SPCSL Corp.. and The Denver and 
Rio Grande Westem Railroad Company. Finance Docket No. 32760, Decision No. 44 (STB served 
Aug. 12, 1996) fUP/SP). 

' ' This also includes all carriers that the Alliance members control. 
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purpose, which is to facilitate competition with non-aUiance carriers for joint movements where the 
Alliance carriers meet end-to-end, not to permit collusion where die Alliance carriers compete with 
each other. 

TFI and Oxy Chem raise a related issue. They ask for reassurance from applicants and KCS. 
that the Alhance Agreement wiU not be applied where future build-outs, build-ins, reciprocd 
switching, or other agreements make what is now a solely served point a point served by both KCS 
and IC. Applicants have stipulated that diey will apply the Alliance Agreement precisely as these 
parties have suggested. 

b. The Collusion Issue. We find the argument that the Alliance Agreement is likely to 
facilitate tacit collusion through the improper dissemination of confidentid data to be without merit. 
There is nothing about the AUiance Agreement that requires these connecting carrieis to reved to 
each othei any confidential infonnation. Further, cairiers are not free under the Act to exchange 
commercially sensitive information about competitive traffic. 49 U.S.C. 11904. Even before the 
Alliance Agreement, KCS and IC both competed on some movements and cooperated on odiers. 
The same is tme of most rdl carriers serving overlapping tenitories. Indeed, competing raihoads 
are required by the Act to coopeiate in the formation of through routes and rates. 49 U.S.C. 10703. 
At the same time, rdlroads, like other firms, are not permitted to collaborate where they compete. / ^ ^ 
Such collaboration is not pennitted under the antitmst laws, and we may not immudze it firom (' '•':'=;; 
antitrust scmtiny under 49 U.S.C. 10706. 

The agreement does not compel or make more likely the release of competitively sensitive 
information about the requirements of particdar shippers or about the AUiance carriers' own actual 
costs of providing service. Carriers that cooperate in the provision of joint rates have always 
exchanged information about their revenue requirements on a joint movement. The need for such 
exchanges is lunited under die Alliance Agreement to situations where one ofthe participating 
carriers believes that die general formula that they have agreed to yields a division that is too low to 
meet the carrier's revenue requkements. Apphcants and KCS have shown that during die time the 
Alliance Agreement has been in effect, use of this provision has been limited." 

Applicants have submitted substantial testimony to the effect that tacit collusion between 
CN/IC and KCS will not result here. R.V.S. Vellturo, CN/IC-56A (Vol. IA) at 433-50. Applicants 
correctly noted on brief and at oral argument that this economic testimony has not been rebutted, and 
that witness Vellturo was not even deposed by protestants. Neither UP nor Exxon mentioned this 
evidence at oral argument. Vellturo's testimony is fully consistent with our findings in UP/SP. slip 
op. at 116-19, and 267, where we agreed with evidence submitted by UP that tacit collusion would 

' ' Any attempts at price-signaling activities for competitive traffic under the guise of interline 
ratemaking will continue to remain subject to the antitrast laws. 
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be very difficult to accomplish and exfremely unlikely in two-rdhoad markets. Our decision on this 
precise issue was recendy affirmed by the United States Court of Appeals for die D.C. Circuit in 
Westem Coal Traffic T.ea^ie v. STB. _ F.3d _ (D.C. Ck. 1999), slip op. at 6-8. 

As we explained in the UP/SP decision affirmed by the court, there are duree elements, all of 
which are present here, that each make tacit collusion udikely for markets in which two railroads 
operate. First, tacit collusion cannot flourish where, as in railroading, rate concessions can and are 
made secretly through confidential contiacts. Second, rail services are extremely heterogenous, 
making price comparisons for purposes of collusive behavior dfficult. Finally, high and declining 
fixed costs in the rail industiy strongly induce carriers to compete for additional tiaffic through rate 
concessions. Despite the fact that DOJ has been informed ofthis proceeding and has been served 
with the merger application, and with pleadings contaidng and discussing the Alliance Agreement, 
DOJ has not participated in diis proceeding. We may conclude from this diat DOJ does not fmd this 
agreement any more troubling than die normal activities that rdl carriers typically undertake in 
negotiating interline pricing and service arrangements. 

c. The Build-in/Build-out Issue. DOT concedes that "[t]he Alliance applies by its terms 
ody to interline traffic, which is a relatively small proportion of Applicants' total business." 

;̂ ^ Further, DOT does "not submit that the Alliance is necessarily anticompetitive or otherwise contiary 
'̂ -̂  to die public interest" Nonetheless, DOT is concemed that applicants and KCS may not continue to 

compete vigorously where they did so head-to-head before die Alliance Agreement, most notably for 
shippers located along the rail corridor connecting Baton Rouge and New Orleans, LA. But, with 
one exception, DOT maintains that the proper response is for us to "modtor developments and 
detennine, through experience, whether the participants in the Alliance wiU behave in the way that 
they say they wiU." 

DOT explains that modtoring would provide sufficient protection to those plants served by 
botii KCS and IC, because die Alliance Agreement does not apply to those locations, and tiae 
Alliance raihoads maintdn diat they will continue to compete for this traffic. DOT is concemed, 
however, tbat monitoring may not be sufficient h> preserve the existing level of indirect competition 
represented by the prospect of IC and KCS each threatedng to build in to reach shippers exclusively 
served by the other: 

Given the close relationship ofthe Alliance railroads, it seems unlikely that they 
would jeopardize the broader benefits of die Alliance by continuing the aggressive 
use of build-in tactics. 

DOT-3 at 16. DOT requests that we impose a condition giving some other Class I carrier trackage 
rights over both the IC and KCS lines between Baton Rouge and New Orleans to aU points in the 
corridor where solely served shippers and that canier believe a build-in/build-out is feasible. 
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Altiiough we agree with DOT that potential build-ins and build-outs provide important 
competitive leverage to solely served shippers in their negotiations with rdl carriers, we do not 
expect diis competition to be undermined here. Because of DOT's concem, however, we will 
closely modtor the competitive situation within the Baton Rouge to New Orleans corridor, widi 
particular emphasis on any changes in bdld-in activify widiin die corridor. We believe that there 
remains a very stiong incentive for each carrier to be able to originate or tenninate movements that 
are now solely served by the otiier carrier. 

The record shows diat AUiance movements wiU account for only a very small portion ofthe 
through movements handled by the important shippers in tWs corridor. R.V.S. Kammerer, CN/IC-
56A (Vol. IA) at 302. These shippers, many of whom are plastics and cheidcals shippers, send and 
receive shipments to and from users and suppliers aU over the Udted States. Because a majorify of 
these movements requke the participation of rdhoads with a broader geographic reach dian eidier 
IC or KCS, the preponderance ofthe interline movements originatmg or tendnating within tiiis 
corridor for both KCS and IC are not with each other, but with die larger Class I railroads, tiiat is, 
UP, BNSF. CSX, and NS. Thus, under the AlUance Agreement, KCS and IC wiU share in the 
revenues only for a smdl portion of interline movements originated or terminated by die other 
cairier. Becoming an origin or destination carrier dirough a bdld-in clearly gives these caniers 
substantial advantages diat are not avdlable under die Alliance Agreement, Even if KCS and IC 
were not prepared to bdld in to provide service now exclusively provided by the other, the sdpper 
could still bdld out to reach the other carrier, which would be required to provide service, and 
presumably would be happy to do so. Thus, overaU, very strong incentives for both build-ins and 
build-outs remain in place. 

We note that a key component ofthe remedy proposed by DOT, the proposed tiackage rights 
over the lines of KCS, is not generally available under the ICCTA. No provision of die Act gives us 
a general authorify to impose trackage rights over the lines of a non-applicant carrier such as KCS. 
As explained below in the section conceming the application for tiackage rights at Springfield, IL, 
neither the Board nor the ICC has imposed trackage rights over non-applicant caniers in these 
circumstances. We also seriously question the operational feasibiUfy of permitting anotiier Class I 
carrier to operate over diese densely tiavelcd lines of KCS and IC solely to pick up the inbound and 
outbound movements of one or two sdppers. No evidence has been presented to support the 
feasibiUfy of such a condition. 

d. The Pooling Issue. Protestants have not demonstrated that die Alliance Agreement is a 
pooling agreement that requires our approval under 49 U.S.C. 11322.̂ ° Under that provision, a 
railroad "may not agree to combine with another... rail carrier to pool or divide traffic or services 

^ Neither UP nor Exxon contended at the oral argument that the Alliance Agreement is a 
pooling agreement. 
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or any part of their eamings without the approval ofthe Board " This provision applies to a 
division of competitive fraffic and service between two or more competing carriers. See UP 
Trackage Rights. 71.C.C.2d at 184. There die ICC expldned that "[t]he Commission has defmed 
pooling as a situation where carriers which otherwise would be competitors take a common position 
toward the public and divide the benefits and costs equally or by special agreement, radier than 
according to individual performance." The ICC also said that "[fjirst the anangement must be 
between competitors and, second, the arrangement must involve some restraint or potential restraint 
on competition." Id,. 

As we have expldned, the AlUance Agreement does not allocate competitive service or 
markets among KCS, IC, and CN. The Alliance merely sets forth guidelines that &ciUtate the 
abilify of these canriers to cooperate in tiie provision of through service in competition witii other 
carriers such as UP with whom diey jointly compete. The AUiance Agreement is procompetitive for 
the same reason that the tiackage rights agreement approved between UP and CNW in UP Trackage 
Rights was procompetitive. It allows several carriers to combine in an efficient through service to 
compete more vigorously with other carriers, some of whom can provide single-line service. See UP 
Trackage Rights. 7 I.C.C.2d at 186. 

The pooling provision of die statute has no application in these circumstances. No traffic is 
'.'X^̂ S pooled here, and no revenues are redisbributed. Radier, the Alliance Agreement contains a typical 

division of revenue agrccment such as railroads have long used to carry out their obligations to 
provide rates on through routes under the statute. InterUne movements frequentiy require revenue 
divisions among the carriers that collaborate to provide interline service. Ihe general formula for 
division of revenue set forth in the AUiance Agreement may be readjusted where a canier believes 
that the formula does not cover its costs. If the carriers reach a consensus, a new division is 
determined for the movement. If not, then the AlUance Agreement does not apply. This procedure 
preserves the independence of each participating raihoad and ensures that each satisfies its revenue 
requirements on a particular movement, regardless ofthe general division of revenue formula that 
the AlUance carriers have agreed to in advance. 

In sum, the AlUance Agreement is not a vehicle for common control, it is not a pooling 
anangement, and it is not likely to result in collusion, either overt or tacit. It does not require our 
approval under the statute, and h remains subject to the antitrast laws. 

NITL Stipulation with Applicants. On the day before oral argument, NITL and appUcants 
submitted a stipulation and agreement and requested that we approve that agreement as a condition 
to our approval ofthis transaction. TFI has also requested that we impose as a condition certain 
representations made by applicants earlier in this proceeding, which appear to be embraced by the 
first part of the NITL agreement. We are pleased to see that applicants and these organizations have 
negotiated an agreement to allay shipper concems about changes brought about by this tiansaction. 
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Among odier tilings, the NITL agreement provides special protections for certain shippers in 
the Baton Rouge to New Orleans conidor. For eight shipper faciUties in diat corridor served by 
KCS and IC and by no other carriers, the Alliance Agreement would not apply. Moreover, for those 
faciUties, and for any others that are similarly situated, rate increases are limited to the RCAF-A,̂ ' 
and service qualify is guaranteed, for 10 years.*^ 

DOT is concemed, however, that our formal approval ofthe NITL agreement might 
unnecessarily immudze it and related parts of die Alliance Agreement from the antitmst laws. The 
NITL agreement itself does not require our approval for it to take effect. Absent our approval, the 
agreement makes clear that shippers are contractudly protected.̂ '' Given diat confractual protection, 
DOT'S concems, and the lack of any apparent need for us to impose either the NITL settlement 
agreement or the representations made to TFI as conditions to remedy competitive harm stemming 
from die merger, we will not approve the NITL agreement or impose eitiier that agreement or the 
representations cited by TFI as conditions. We will, however, modtor the concems expressed by 
DOT and others over the ongoing competition within the Baton Rouge to New Orleans corridor. 

The Access Agreement: Geismar. Three shippers located near Geismar, LA — Rubicon, 
Unkoyd, and Vulcan — have requested tiiat we condtion approval of this merger on CN's granting 
to KCS haulage rights to allow KCS to serve these duree shippers in conipetition with IC. They seek ff: 
the same KCS competitive service that will be made avdlable for Shell, Borden, and BASF in the 

'̂ The Rail Cost Adjustment Factor, or RCAF, was estabUshed in the Staggers Act to track 
quarterly changes in railroad costs. While its initial purpose was to protect from chdlenge on rate 
reasonableness grounds rail tariff rate increases that reflected no more than increased costs, it has come 
to be used by many rdhoads and shippers as an aide in setting contractual terms. The Board publishes 
several RCAF series. RCAF-U measures changes in the cost of railroad inputs, unadjusted for 
productivity change. RCAF-A is formed by adjusting the RCAF-U index to reflect changes in raihoad 
productivity. Seg 49 U.S.C. 10708. 

^̂  At oral argument, Exxon argued that this condition is superfluous because Exxon 
acknowledges that rates have been going down in recent years, and it expects them to continue to go 
down. Exxon claims that the condition is anticompetitive because it will somehow facilitate tacit 
collusion to limit these ongoing price decreases. The condition serves ody as a liimt on rate increases. 
It is not an agreement between applicants and KCS to impose increases at these levels. Such an 
agreement would seem to be a violation of the antitmst laws. 

^̂  According to the stipulation, absent our approval ofthe agreement as a condition to our 
approval ofthe CN/IC transaction, shippers affected by any ofthe agreement's provisions are to be third-
party beneficiaries. The stipulation also indicates that the agreement is to be govemed by the law of the 
District of Columbia. 

32 

rw--

P0058 



STB Finance Docket No. 33556 

Access Agreement — haulage service by applicants on behalf of KCS beginning on October 1, 
2000, or upon final approval and consummation of the merger, whichever is later. This will permit 
both IC and KCS to quote single-line rates to these shippers. With certdn limitations, we wiU grant 
the requested condition so that these three additional shippers will obtdn precisely the same reUef 
that is avdlable for the first three shippers under the Access Agreement. 

Rubicon, Unkoyal, and Vulcan are now exclusively idl-served by IC. Nevertheless, they 
wodd likely have been able to take advantage of a competing KCS service as the resdt of a 
constiuction project for which KCS sought our regulatory approval in Finance Docket No. 32530, 
Kansas Citv Southem Railwav — Constmction and Operation Exemption — Geismar Industrial 
Area f Geismar). Despite the fact that none ofthese three shippers came forward to support the 
Geismar constmction application, it now appears that, if the constmction had been approved and 
completed, each could have easily reached the proposed Geismar branch line by constmcting short 
segments of connecting track. Now, because of diis merger and the related Access Agreement, it 
seems improbable that any Geismar constiuction project will ever be authorized and built Indeed, 
because of die pendency of die instant case, we issued a decision holding the constmction 
application in abeyance. Geismar (STB served Aug. 27, 1998). 

A loss of a build-in/bdld-out option may constitute a significant loss of potential 
competition, depending upon the circumstances. Here, now that KCS has obtained access to the 
three shippers tiiat would have provided the preponderance ofthe tiaffic necessary to make the 
construction economically viable, it is improbable that KCS will pursue, or that we wodd approve, 
this constmction project. The Draft Environmental Impact Statement that was prepared in the 
Geismar constmction proceeding identified sigdficant environmental issues. Whether the pubUc 
need for the line would be sufficient to wanant this constmction given diat KCS already can provide 
competitive service to the three original Geismar shippers is fiir from certain. 

We reject applicants' argument that any loss of competition due to the Access Agreement 
may not be considered by us because it results from a non-jurisdictional settlement agreement. The 
Access Agreement is clearly merger-related because: it does not become effective unless and until 
the consolidation is approved; it is between KCS and CN, not IC; and CN entered the agreement to 
enlist KCS's support for the merger. 

We also find that the condition would be operationally feasible. IC is now handling this 
tiaffic for its own account without incident. AppUcants have already agreed to haul siidlar traffic 
for KCS's account to allow KCS to serve shippers in the same area as Rubicon, Uniroyal and 
Vulcan: Shell, Borden, and BASF. The shipments of Unkoyal, Rubicon, and Vulcan can be 
handled in the same manner, and perhaps in the same trains, as the shipments ofthese tiiree other 
shippers. 
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The Detroit River Tunnel (DRT). The Detroit River Tunnel Company is wholly owned 
by an Ontario partnership, in which CN and CP each has a 50% interest. CP and OMR,** among 
otiier parties," allege that after the tiansaction CN wiU be disincUned to dlow needed improvements 
on the DRT. CP and OMR argue that unprovements are or wUl soon be needed to acconunodate a 
new generation of large containers and tri-leyel auto cars. CN's own recently built St. Clak tunnel 
at Samia can already accommodate diis equipment. At oral argument, CF emphasized alleged 
operational problems that it argues stem from CN's conhxil of die DRT's operations. CP and OMR 
seek divestiture of CN's interest in the DRT. OMR also seeks divestiture of die Canadian Southem 
Rdlway Company (CASO), a Canadan raikoad rundng firom Windsor to Niagara FaUs, that is 
also ovmed by the same paimership. 

It is undisputed that aU ofthe events and relationships of which protestants complain were 
already in place weU before this proceeding began. Specifically, the joint ownership and contiol of 
the DRT is based on a 1983 contract, and CN constmcted its St. Clair tuimel and opened it for 
service in 1995. CN aheady connected with hs wholly owned U.S. subsidiary, GTW, at both 
Dettoit and Samia. CASO fell into dsuse long ago, when Conrail was formed, so that this line has 
not been a fector in traffic movmg to and from the DRT. Despite these facts, improvements were 
made in the DRT in the early 1990s at CP's request and without obstmction by CN, even diough 
CN had aheady dedded to invest much of its avdlable capitd in the Samia Tutmel.̂ * gsg R.V.S. 
McManaman and Goodwine, CN/IC-56A (Vol. IA) at 279-81. 

'* OMR and CP filed separate responsive applications in this proceeding: STB Finance Docket 
No. 33556 (Sub-No. 2), Responsive Application-Ontario Michigan Rail Corooration: and STB Finance 
Docket No. 33556 (Sub-No. 3), Responsive Application — Canadian Pacific Railwav Companv and St. 
Lawrence & Hudson Railway Comoanv Limited. 

" As previously noted, the following political representatives filed comments regarding the 
Detroit River Turmel issue raised by CP and OMR: U.S. Senator Carl Levin, U.S. Representative John 
Conyers, Jr., and U.S. Representative Carolyn Kilpatrick (joint statement); John Engler (Governor of 
Michigan); Dermis W. Archer (Mayor ofthe City of Detroit, Ml); Michael D. Hurst (Mayor ofthe City 
of Windsor, ON); Dewitt J. Henry (Assistant Counfy Executive of Wayne County, MI); Paul E. Tak 
(Executive Dkector ofthe Southeast Michigan Council of Governments); Albert A. Martin (Dkector of 
the Detroit Department ofTransportation); and W.' Steven Olinek (Deputy Director ofthe Detroit/Wayne 
County Port Autiiority). 

'* Although CP objects that this constmction was completed solely with financing that it 
provided, it agreed to finance the construction and fully expected the loan to be repaid from DRT 
revenues. 
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CP claims, however, diat CN will now be less likely to agree to additional DRT 
improvements because of its $3 biUion investment ia IC. CP now interchanges traffic at Chicago 
with IC, UP, and BNSF. CP contends that, because of its new mvestinent in IC, CN wiU now have a 
stronger incentive to impede die flow of CP's cross-border tiaffic, in an effort to force a shift of that 
traffic to CN lines in Canada and m the Udted States, including IC, which will now extend all the 
way to die Gulf of Mexico. 

Similarly, OMR argues that the transaction wiU give CN an incentive to disadvantage DRT 
traffic, and tiiat divestiture to it ofthe DRT and ofthe CASO lines would permit OMR to upgrade 
the turmel,*̂  thereby mitigating that harm by allowing other raihoads to compete more effectively 
agamst CN and by providing carriers with the mcentive to enter into efficient joint-line arrangements 
at Detroit OMR also contends that applicants wiU be able to divert even more tiaffic dian they 
forecast, creating congestion ofthe St Clak Tunnel, which OMR predicts wiU result in rate 
increases. 

We agree with the assessment of DOT that these protestants have fdled to demonstrate a 
sigdficant causal link between this tiansaction and the situation they describe. Their concems over 
die DRT largely reflect a preexisting situation widi little nexus to die merger. Ordinarily, our policy 
is to deny relief in such circumstances. But, because of die importance of tiie DRT to mtemational 
tiade, we wiU impose a condtion holding applicants to thek representation diat diey wiU not 
frustiate necessaiy improvements to die DRT.** We accept applicants' representation diat they wiU 
not oppose DRT improvements that economically benefit the tuimel partnership.*' As CN points 
out, CN derives sufiCident revenues fiom its 50% ownership interest in the DRT to ensure that CN 
wiU have an mcentive to continue to cooperate in investments that make sense for die partnership. 
The condition we are imposing and our continued oversight wiU ensure tbat CP's position is not 
undendned m the future.̂ " 

*̂  At oral argument, OMR conceded that divestiture ofthe CASO lines was not essential to the 
relief it seeks. 

8g No proposal to improve the DRT has been presented by CP. 

" Specifically, we accept CN's commitment "not to exercise un&irly any 'rights' it may have 
under the Partnership Agreement to oppose any proposed Tuimel improvement project that has sufficient 
engineering, operational and economic merit to attract the necessary capital for its constraction without 
derogating the value of CN's existing investment in the Partnership." CN/IC-56A at 158. 

^ DOT suggests, as one reason for denying these divestimre requests, that for CN to block 
needed tuimel improvements merely to disadvantage CP would be a violation ofthe antitrast laws. 
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In light ofthe condition we are imposuig, die divestiture remedies protestants seek are 
unnecessary, and would not be in the public interest We have often said that divestiture is an 
extieme remedy not to be imposed lightly, and reqiuring divestitive of Canadian railroad assets 
would additionally involve us in difficult issues of sovereignfy. Our more nanowly tdlored remedy 
will suffice. There is no reason to believe that the vertical integration of CN and IC at Chicago wiU 
diminish competition for cross-border fraffic moving through Dettroit Both CN and CP operate 
there on both sides ofthe border. CP has available mdependent connecting railroads at Detioit and 
at Chicago to anange service in competition with CN/IC's. Given our condition, traffic flows for 
this very competitive tiaffic should be influenced by efficiencies of routing and rates reflecting those 
efficiencies, and not by constraints imposed by any CN stianglehold on tunnel improvements or 
mimel operations. The arguments raised by CP conceming existing operational problems are not 
convincuig. The partnership agreement contdns remedies for complaints concerdng existing 
operations, and there is no evidence that these remedies have even been tested." Of course, we will 
continue to modtor these issues as appropriate. Moreover, CN notes tbat it is wiUing to sell its 
portion of the DRT for fair market value, as determined dirough private negotiations or by a neutral 
third parfy. CN/IC-62 at 33. We encourage the parties actively to pursue diis private sector 
solution, which could result in the best long-term resolution of tds issue.'^ 

OMR's argument diat the transaction will result in congestion at CN's St Clak tunnel and 
in rate increases on CN's lines is totally unsupported. The congestion it predicts is highly udikely, 
but if k were to occur, this would merely divert traffic to die DRT, precisely the opposite ofthe main 
premise of OMR's responsive application." After the merger, CN would continue to have every 
incentive to avoid congestion at Sarda, which would impede the efficiency and competitiveness of 
its service. And even if congestion were to occur at the Samia Tunnel, CN's rates over that route 
would continue to be constiained by the rates on traffic moving via the DRT. We note that the 
competition for automotive cross-border ttaffic is overwhelmingly with motor cairiers, while both 
CN and CP face stiff competition for east-west container traffic (using the Port of Halifax) from 
CSX and NS (using the Port of New York), hi sum, OMR's predicted rate increases have no 
credible foundation. 

5 

" CP controls operations at other facilities jointly used by CP and CN. Reciprocity in the fair 
and efficient handling of such traffic would seem to be in both caniers' interests. 

^ In any event, we do not believe that turning over ownership ofthis cracial facility and 
substantial ttackage in Canada to a new untested operator, such as OMR, would improve the prospect of 
necessary capital improvements or be in the public interest. We note that CP opposes OMR's responsive 
application. 

'̂  We note that the dollar value of cross-border rail flows through the Detroit gateway today 
significandy exceeds that flowing through the Port Huron gateway. 
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North Dakota Grain. North Dakota, acting dirough its Governor, PubUc Service 
Commission, and Departments ofTransportation and Agriculture, is concemed that after the merger, 
CN would close or restrict its Chicago gateway for grdn movements. North Dakota clauns that CN 
would do this to discourage North Dakota grain shipments so as to favor its new single-line 
movements of grain from CN origins in Westem Canada to destinations on or near the Gulf of 
Mexico. North Dakota claims that the Soo/IC routing is tiie most efficient routing for its export 
grain moving to transfer points in Louisiana and Mississippi. Accordingly, it requests that we 
impose a condition granting CP's Soo Line, or another canier designated by North Dakota, haulage 
rights on agricultural commodities origmating at North Dakota points to all points served by IC. 
This would pemiit CP to quote rates all the way to New Orleans without consulting with IC. Under 
North Dakota's proposed condtion, IC's cunent "net contribution" for interline movements to and 
from Chicago wodd be frozen. 

Applicants note diat tiiey cannot close thek Cdcago gateway with CP's Soo subsidiaiy and 
still continue to participate in North Dakota grain tiaffic moving from Soo origins. They also point 
to our frequent pronouncements that freezing gateways, rates and routes in raihoad mergers has 
anticompetitive consequences and is not in the public interest Detroit T. & I.R.R. v. United States. 
725 F.2d 47 (6tii Ck. 1984) faff g in part and rev'g in nart Traffic Protective Conditions. 366 
LCC. 112 (1982)). Applicants uidicate that Soo presentiy may interchange traffic widi five odier 
Class I railroads at die Chicago gateway for movements to Gulf Coast destmations, and diat BNSF 
can provide North Dakota shippers dkect access to the Gulf Coast. Because applicants would like 
to retain this competitive tiaffic, they emphasize that k is in their mterest to keep the Chicago 
gateway open, and to cooperate with CP's Soo subsidiary in providing reasonable joint rates and 
efficient through service. 

We have carefully reviewed the submissions of applicants and North Dakota. According to 
North Dakota, any action by appUcants that discourages the interchange of traffic between IC and 
appUcants' post-merger competitor CP would harm the state's interests. Applicants emphasize that 
they would have litde, if any, incentive to forgo a productive relationship with North Dakota grain 
shippers merely to favor their other long-haul prospects because this would result in the loss ofthis 
valued traffic to other competitors. According to appUcants, CP interchanged a very substantial 
amount of grain with IC at Chicago in 1996 alone. Applicants have stated that they have no 
intention of closing the CP/IC gateway. Given this assurance, we will impose a condition holding 
appUcants to their representation to keep diis gateway open and competitive. The more extensive 
rcmedy sought by North Dakota is thus unnecessary. We will monitor this condition as part ofour 
continuing oversight. 

American Forest and Paper Association (AFPA). AFPA asks that we impose conditions 
that would; (1) remove "paper barriers" in line sales agreements which, according to AFPA, Umit 
the abilify of short-lines to interchange fraffic with other carriers; (2) prohibit the imposition of such 
provisions with respect to all Class III carriers connecting with IC or with CN's U.S. subsidiaries; 
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and (3) require IC and CN's U.S. subsidiaries to enter into "interswitching" anangements with all 
major connecting railroads, as required in Canada under the Canadian Transportation Act of 1996. 
AFPA states that we should exercise our broad conditioning audiorify to enhance competitive rail 
altematives for shippers. Applicants contend diat AFPA's conditions are unsupported legislative 
changes in Board policy that have no nexus to the tiansaction whatever. 

We recognize the importance of AFPA's concems regarding contiactual barriers to routing 
between and among rail carriers. Issues similar to those rdsed by AFPA, such as the effect of paper 
barriers,^ continue to be tiic subject ofour proceedings and of an industry-wide agreement entered 
into by smaller raihoads and Class I carriers pursuant to Review of Rail Access and Competition 
Issues. STB Ex Parte No. 575 (STB served Apr. 17, 1998, and Mar. 2, 1999) (Review of Rdl 
Access). 

AFPA acknowledges that the CN/IC merger is m the public interest, and it points to no 
particdar "paper barrier" m current IC or CN interchange anangements that prevents or kdiibits the 
interchange of traffic between rail cairiers. Therefore, AFPA has shown no nexus between this 
merger and the relief k seeks. Moreover, we recendy stated in CSX/NS/CR. slip op. at 57,77, tiiat, 
in view of the ongoing negotiations in Review of Rail Access, we wiU not undo or undermine these 
private contractual arrangements between rail carriers. As regards the request that applicants be 
required to enter into Canadian-sfyle interawitchmg arrangements, AFPA has presented no evidence 
to show that this relief is required here. This proposal would result in a fundamentd restaructuring of 
applicants' relationships with cormecting cairiers without any showing that the merger causes any 
harm diat needs to be redressed. 

Champion. Champion indicates that its paper miU at Bucksport, ME, shipped 2,185 
carloads of paper to destinations in the Udted States in 1997. Champion states that, dthough its 
Bucksport facilify is solely served by Springfield Terminal Railway, it has altemative rail routings 
via CN and ConraU and that both it and its customers have benefitted firom the cooperative 
arrangement among these caniers. Champion asks that we impose a condkion requiring applicants 
to maintain rdl competition in areas where rail competition is available and to set reasonable rates 
for captive shippers. Champion, wdch did not submit a brief or appear at oral argument, has not 
shown diat this transaction will result in any material change or have any negative impact on the 
rates or routings ofthe carriers serving Champion. We will review any specific complaints 
Champion may have under our general oversight condition. 

*̂ The term "paper barriers" refers to clauses in contracts for the sale or lease of rail lines to 
shortline caniers by which Class I canier sellers seek to ensure that tiie traffic originated or terminated 
by shortline carriers on the segments (sold or leased) continues to flow over the lines ofthe seller to the 
maximum extent possible. BNSF. slip op. at 17, 94. 
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Lumber Pricing Issues. Just prior to oral argument, U.S. Senator Mike DeWine, 
U.S. Representative Ralph Regula, and U.S. Representative Tom Sawyer submitted letters 
requesting that we hold this proceeding in abeyance until DOJ'̂  completes an investigation into 
allegations diat Canadiaii lumber producers have used confidential tiansportation contiacts widi CN 
to engage ui unfak pricing practices that adversely affect domestic lumber wholesalers. One week 
later, U.S. Representative Regula submitted a second letter in which he expressed his support for our 
immediate approval of diis merger, but requested that we take the necessary steps to allow for future 
conditions to the merger diat would be linked to any determinations widi respect to adverse unpacts 
arismg from applicants' role in any unfak pricing schemes. 

We have not been provided with sufficient evidence to make any fmdings with respect to 
eidier die existence of any ongoing unfair pricing practices in die lumber industiy or any potentid 
luik of these practices to die transaction before us. We believe the proper response to these concems 
is to note that we are explicitly retaining jurisdiction to impose conditions to remedy any 
unanticipated merger-related harms diat arise during our oversight ofthis transaction. 

OVERSIGHT CONDITION. We are establishing oversight for a period of up to 5 years 
so that we may assess the competitiveness of service provided by the Alliance Agreement carriers 
upon unplementation ofthe CN/IC transaction and the effectiveness of die various conditions we 
have imposed. While NITL/TFI suggest that only a limited oversight condition is needed, DOT has 
requested that we impose up to a 5-year oversight period. Present circumstances, we believe, 
wanant imposition of an oversight condition, although we recognize that we might later find that 
continued oversight is no longer necessary. We therefore will evaluate the necessify for continued 
oversight on an annual basis. 

In addtion, we will also monitor whether appUcants have adhered to the various 
representations that diey have made on the record diving the course of this proceeding. This 
includes applicants' representation that they wiU not oppose DRT improvements tiiat economically 
benefit the tunnel partnership or use their control of mnnel operations to impede CP so that CP's 
position is not undermined in the fiiture. This also includes appUcants' commitment tiiat they will 
keep the Chicago gateway open and cooperate witii CP m providing reasonable joint rates and 
efficient tiirough service for North Dakota grain movements. We will also monitor competition 
between applicants and KCS within the Baton Rouge to New Orleans corridor, and stand ready to 
receive and examine evidence of any merger-related link to any unfair pricing practices in the 
lumber industry. And, we will continue appropriate monitoring ofthe environmental mitigating 
conditions we have imposed, as listed in Appendix E. 

'* In a letter dated April 12,1999, from DOJ's Antitrast Division, the Chief of the 
Transportation, Energy, and Agriculture Section states that DOJ has refened the allegations to the 
Federal Trade Commission. 
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Other parties requesting that wc impose an oversight condition include UP and lAM. UP 
contends that a reasonable oversight period will be needed to enable die Board to address any 
competitive problems created by the AUiance; and lAM, the collective bargaining representative for 
the craft or class of machinists on GTW, IC, and CCP, contends tbat, if we determine that the 
Alliance does not amount to a three-way contiol tiansaction, dien we should retain oversight 
jurisdiction to modtor the operation ofthe AlUance so that, if a fransfer of control requiring Board 
approval does in fact result. New York Dock protection for affected employees will be imposed. If 
that agreement dtimately does resuh in contiol for which approval is audiorized, then we wiU 
impose New York Dock conditions for the protection of employees. 

If problems do arise afier approval and consummation of the transaction, involving these or 
odier matters, our oversight condition should provide a fully effective mechanism for qdckly 
identifying and resolving them. We are retaimng jurisdiction to impose additional conditions if, and 
to the extent, we determine that additional conditions are necessary to address unforeseen harms 
caused by the tiansaction. 

LABOR MATTERS. Our public interest analysis includes consideration of die interests of 
carrier employees affected by die proposed transaction. 49 U.S.C. 11324(b)(4); Norfolk & Westem 
v. ATDA. 499 U.S. 117,120 (1991). Applicants have shown that die net impact of tds transaction 
on rad labor should be positive, as the merger wiU result in a net iiicrease in union jobs. Udons 
representmg more dian half of applicants' oi^adzed employees (UTU, BMWE, Intemationd 
Brodierhood of Electrical Workers, and Brotherhood of Rdlway Signalmen) have reached 
agreement and now support the appUcation.'* Applicants acknowledge that the transaction will have 
limited adverse consequences for employees for particular crafts and in certain areas. AppUcants 
anticipate aboUshment of 311 positions, and the transfer of 138 positions. They indicate tiiat they 
should be able to achieve most of this reduction in positions tiirough attrition over the 3-year 
innplementation period. Offsetting these losses, the tiansaction will also result in the creation over 
the next 3 years of approximately 384 positions, mainly operating persoimel to handle increased 
trafBc flows. These basic projections are unchallenged. 

Having weighed the impact upon carrier employees against the other public benefits that 
should result from the transaction, we conclude that the impacts on employees do not require us to 
deny approval of the transaction. This is particularly clear when our mitigation of diese impacts 
with the labor protective conditions we are imposing is taken into account. 

'* According to a recent CN press release, the applicants also have negotiated an 
implementing agreement with the Brotherhood of Railway Carmen Division of TCU, resulting in 
applicants' having now signed implementing agreements (in one case, a letter of commitment) with 
unions representing 67% ofthe organized work force of CN and IC in the United States. 
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The basic framework for mitigating the labor impacts of rail consolidations is embodied in 
the New York Dock conditions. They provide both substantive benefits for affected employees (up 
to 6 years of full wages, moving allowances, preferential hiring, and otiier benefits) and procedures 
(negotiation, or, if necessaiy, arbitiation) for resolving disputes regarding implementation of 
particular transactions. New York Dock. 360 LCC. at 84-90. We may tailor employee protective 
conditions to die special circumstances of a particular case. This is done where unusual 
circumstances require more stringent protection than the level mandated in our usual conditions. As 
specifically kidcated below, we wiU grant certain requests to modify or clarify our basic 
condtions.'^ 

a. The implementing agreement process. A number of parties have raised questions about 
the unplementing agreement process. Under New York Dock, the carrieis and employees must 
arrive at an implementing agreement before any changes in operations affecting employees may 
occur. If timely agreement cannot be reached, these matters are subject to binding arbitration. As 
part of this process, under the law as interpreted by the Supreme Court, collective bargaining 
agreement (CBA) terms may be modfied as necessary to carry out a transaction in the public 
interest Norfolk & W. Rv. v. American Train Dispatchers Ass'n. 499 U.S. 117 (1991) 
^Dispatchers). 

In approving a rdl merger or consolidation such as tds, we have never decided ki advance 
precisely what CBA changes, if any, will be required to carry out the transaction, and we wiU not do 
so here.'* As we recogdzed in Conrail Merger, and as DOT urges here, those details are best left to 
the process of negotiation and, if necessary, arbitration under the New York Dock procedures. We 
wiU resolve any labor implementing agreement issues ody as a last resort, giving deference to die 
arbitiator. Specificdly, our approval of tds transaction does not constitute a finding tiiat any 
override of a CBA is necessaiy to carry out the fransaction; rather, such matiers should be left to 
negotiation and arbitration. 

^ BLE has made allegations about premature consummation. We note that all employees are 
protected agdnst adveise consequences of any actions taken in anticipation ofthe merger by Article I, 
section 10 of New York Dock. 

'* Several unions have asked that we make a declaration that it would never be appropriate for 
an arbitrator to ovenide an entire CBA, and impose another one. We caution the arbitrators that, under 
the law as limited recently by the Board, they are constrained to make only those CBA changes that are 
necessary to perrdt the carrying out ofthe transaction. CSX Corp. — Control — Chessie System and 
Seaboard Coast Line Industries f Arbitration Review'). Finance Docket No. 28905 (Sub-No. 22) (STB 
served Sept. 25,1998) (Carmen HIV This decision limits any CBA changes to tiiose made by 
arbitrators during the period 1940 - 1980. 
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We admodsh the parties to bargain in good faith to embody implementing agreements in 
CBAs rather than having such agreements arbitially imposed. Good faith bargaining has always 
been an integral component ofthe New York Dock process. AppUcants conceded at oral argument 
that the arbitrator, and the Board, if necessary, could properly take notice of any abuse of process in 
their deliberations. 

As noted previously, udons representing at least more dian 50% of applicants' workforce 
have reached agreement with applicants and now support die transaction.'' The increasing retum to 
negotiated agreements is one ofthe most positive developments in the consoUdations we have 
recently approved, and we intend to encourage the continuation of that trend. 

Various udons claim that Article I, section 3 of New York Dock precludes modification of 
certain benefits they received as die result of agreements unplementing prior mergers approved by 
the ICC. ATDD stresses that certdn ATDD employees enjoy "lifetime protection" as die resdt of a 
merger approved by the ICC in 1979, and subsequent CBA modifications made in 1996.""' But 
these issues are not yet ripe for us to decide here. First applicants and the udons need to negotiate 
an implementing agreement. Only if tiiat process fails, and applicants claim tiiat changes need to be 
made in these CBAs, will it be necessaiy for an arbitrator to mle on these issues m the first instance. 
And those arbitrators will be constramed in tds process not to change any protected "rights, <;f ̂ . 
privileges, and benefits," and only to make those changes that are necessary to cany out this ""i- • 
transaction as sigdficantly Umited by die Board in Carmen IB. See, generally. Carmen 111.'°' 

The ICC stated in Railroad Consolidation Procedures. 363 I.C.C. at 793, that, unless 
unusual circumstances make more stringent protection necessaiy, it wodd provide only the 
protections mandated by section 11347 (now section 11326). Here, however, TCU and others have 
presented valid concems that requke us to clarify or modify the appUcation ofour conditions as they 
relate to employees whose work may be transfened to Canada as the result of diis fransaction. 

" To the extent that these unions and applicants have asked us to impose their agreements as 
conditions, we will do so. §££ UTU-10 and BMWE-6 (discussed m detail in Appendix D). Seg also 
lBEW-8, filed Apr. 22,1999 (request by IBEW, made with the consent of applicants, for adoption ofthe 
two implementing agreements entered into by IBEW and applicants). 

'"̂  It appears that the particular benefits that concem these unions are actually included in 
CBAs negotiated as part ofthe implementing process or thereafter. 

"" As noted, due to the cnd-to-end nature ofthe proposed combination, applicants themselves 
have acknowledged that implementation ofthe CN/IC control transaction will require at the most only 
modest adjustments to existing CBAs. 
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A basic part ofthe bargain embodied in the Washington Job Protection Agreement, upon 
which the New York Dock conditions are based, is that rail carriers are permitted to move 
employees from one work site to another in order to achieve die benefits of a merger fransaction. 
Such dsplacements do result m hardships for employees whenever they are required to move dieir 
place of residence, and New York Dock tiius compensates tiie employee for die cost ofthe move. 
Ordinarily, applicants are not required to make protective payments to diese employees who are 
offered continued employment, but decline to take advantage of it 

That being said, we do not beUeve that it would be appropriate for us to require employees to 
move to Canada or else forfeit tiiek New York Dock protections. Such a move could be impeded by 
Canadian immigration laws, and could create unusually harsh dislocation problems for the families 
ofthese employees. We will not constme our conditions to have tds effect.'*^ Cf Independent 
Union of Flight Attendants v. Pan Am. World Airwavs. 923 F.2d 678 (9di Cir. 1991) (Railway 
Labor Act (RLA) does not apply exti-aterritorially); Great Northem Pac. — Merger — Great 
Northem Rv.. 61.C.C.2d 919 (1990). Instead, where work is moved to Canada, employees cannot 
be requked to follow their work to Canada or else be deemed to have forfeited their New York Dock 
benefits. 

_̂ ., b. Protection for non-applicant employees. TCU has asked diat we unpose New York 
&î f-̂ . Dock conditions for the benefit of KCS employees under the theory that the transaction before us is 

really a three-canier fransaction mvolvmg KCS, IC, and CN. UTU GCA-386 has asked us to 
extend New York Dock to the employees of a non-applicant carrier, BNSF. UTU GCA-386 clauns 
that BNSF employees wUl be harmed because applicants wiU divert traffic away from BNSF, and 
that there is an inadequate record on this issue because BNSF has wididrawn from the case. 

The ICC, witii the approval of die courts, consistently mled that the employees of a non-
applicant carrier, or a cairier not directly involved in a transaction govemed by 49 U.S.C. 11323, 
are not entided to labor protection imder 49 U.S.C. 11326.'°'' In essence, labor protection was 
intended to cushion the impact on employees of merger-related restmcturing of die carriers for which 

'"̂  Although applicants noted at oral argument that New York Dock protections would not be 
forfeited if an employee could show, as a matter of fact that he or she was precluded from moving to 
Canada by Canadian immigration law, we do not believe that employees should be required to make that 
showing. 

' " Crounse Coro. V. ICC 781 F.2d 1176, 1192-93 (6th Cir. 1986), cert, denied. 479 U.S. 890 
(1986); Missouri-Kansas-Tcxas R. Co. v. United States. 632 F.2d 392, 410-12 (5tii Cir. 1980), cert-
denied. 451 U.S. 1017 (1981); Lamoille Valley R. Co. v. ICC 711 F.2d 295, 323-24 (D.C. Cir. 1983); 
Southem Pacific Transp. Co. v. ICC 736 F.2d 708, 725 (D.C. Cir. 1984), cert, denied. 469 U.S. 1208 
(1985); and Railwav Labor Executives' Ass'n v. ICC 914 F.2d 276, 280-81 (D.C. Cir. 1990). 
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they work, not to insulate employees from competitive impacts of mergers not involving thek 
employers. 

As discussed in detail above in the "AlUance Agreement" section, this is not a three-carrier 
confrol transaction. Nevertheless, TCU objects that, under the AlUance Agreement, these three 
caniers have agreed to consider the coordination of work that is now performed by the employees of 
each ofthe three carriers pursuant to their respective CBAs. This may be so, but we are not here 
approving tiie AlUance Agreement, nor are we approving any consolidation of KCS and the other 
two carriers, or of any of their employee fimctions. This means that, before KCS and CN can 
change any ofthese work relationships or employee functions in such a way that would be 
inconsistent with their existing CBAs, each raihoad would have to obtain modification of ks own 
CBAs through the RLA bargaidng process.'"* 

In sum, no valid reason has been presented to depart from our consistent practice of not 
imposing labor protection for the benefit of non-applicant employees, and die RLA process thus will 
continue to govem their relations with thek respective raihoads. 

c. Safety. Several udons have raised issues relating to die safe implementation of the 
merger. They raise issues such as deferral of action on diis merger until our final mles about safe « ^ ^ 
implementation of mergers are ui place,'°^ the use of Canadian operating employees unfamiUar with 'I...'./ 
Unes in the United States, hours of service and fatigue, and possible transfer of dispatching functions 
to Canada. 

As noted m greater detail in the environmental portion of tiliis dedsion and as detailed in the 
Fmal Environmental Assessment (Final EA) issued on March 8, 1999, the carriers have worked 
closely with FRA, tiie agency responsible for enforcement of rdl safefy regulations, to prepare and 
submk detailed SIPs that have been scmtidzed by both FRA and SEA. As DOT notes, the SIP is a 
comprehensive written plan detailing how the parties will meld areas such as dispatching, hazardous 

'"* lAM asked at oral argument that we retain oversight over the Alliance so that, if it results in 
common control of applicants and KCS, we would impose New York Dock conditions. If these parties 
are forced to seek, and we approve, control, then New York Dock conditions will be imposed for the 
protection of employees. 

'°^ BLE contends that we should defer any approval ofthis proceeding until issuance by the 
Board and FRA of final rales m Regulations on Safety Integration Plans Goveming Railroad 
Consolidations. Mergers. Acquisition of Control, and Start UP Operations. Etc.. STB Ex Parte No. 574 
(STB served Dec. 24,1998). BLE asks that we defer action so that the mles developed in that case can 
be applied in this proceeding. This is unnecessary because the process proposed in Ex Parte No. 574 
already is being followed here. 
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materials fransport and handling, plandng and fraining, and the overall safefy management process. 
DOT-3 at 19. 

DOT also notes that: "From the date of didr initial SIP filing (August 14, 1998) until the 
present, the Applicants and FRA have met frequently and have addressed aU of FRA's concems as 
they apply to CN and IC." DOT-3 at 19. SEA reached precisely the same conclusion in its 
extremely thorough Final EA. Finally, the Board and FRA, witii DOT's concunence, have entered 
into a Memorandum of Understanding for modtoring of die safe unplementation ofthis fransaction. 
In Ught of the success of tds cooperative effort between applicants and FRA that will continue 
throughout the implementation of tills transaction under the oversight ofthe Board, we believe that 
rail labor's safefy arguments will be properly addressed through diat process. 

ATDD says we should impose a condition to forbid transfer of tiain dispatching 
responsibilities over domestic frackage to dspatchers in Canada without certification from FRA that 
the fransfer can be accomplished without compromising safefy. At oral argument, applicants stated 
that diey mtend to centraUze dispatching in IlUnois, not in Canada, and that they would continue to 
engage in a consultative role with FRA widi respect to any future merger-related changes with safefy 
implications for the territorial Udted States, such as movmg the dspatching fimction to Canada, and 
they would give sufficient notice of any such proposed changes. We wiU.hold them to this 
representation. 

DETAILS OF PUBLIC BENEFITS. 

Quantifiable and Unquantifiable Public Benefits. The record indicates that tds 
transaction should result in many quaUtative benefits to the shipping public, including more single-
line service, new and improved routes, more gateway choices, more reUable service, and reduced 
terminal delay. Applicants also indcate that they expect die acquisition of IC to produce annual 
quantitative public benefits in a normal year,'°* giving effect to fiiU implementation ofthe operating 
plan, of $137.4 miUion.'"̂  These consist of operating efficiencies and other cost savings, including 
support fimctions. 

'°* "Normal year" refers to a year of operations after the third full year following completion of 
the transaction. 

"" As we explained in CSX/NS/CR. slip op. at 52, "the clear trend since 1980 has been that 
railroad efficiencies achieved through mergers or other means have been largely passed along to shippers 
in the fonn of lower rates and improved service." 
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As applicants have explained, the transaction presents significant opportudties for cost 
savings (public benefits), while the main focus ofthe AUiance Agreement is revenue growth (private 
benefits). Below, we present appUcants' projections of public benefits:'"* 

Normal Year Public Benefits 
($ Millions) 

Crew Reductions (Yard) $ 13.822 

Crew Reductions (Road) 29.077 

Crew Reductions (Taxi and Lodging) 2.713 

Reduction of 120 Locomotives 7.743 

Reduction of 6,236 Excess Freight Cars 32.859 

Reductions in General & Administrative Costs 30.693 

Consolidation of Locomotive Repdr Facilities. 2.108 

Rdl Traffic Control & Crew Management Control Operations 4.568 

Consolidation of Purchasing & Confracting Activities 9.465 

Miscellaneous Savings 4.400 

Total Public Benefits $137,448 

It appears that dl ofthese cost reductions can be achieved fiom combuiing certain CN and 
IC operations, and from other synergies connected with CN's acquisition of IC. Protestants have not 
chdlenged die availabiUfy of tiiose benefits through this transaction. Rather, tiiey are claiming that 
all ofthese benefits should be disregarded because they were aheady availdile from cooperation 
between CN and IC under the AUiance Agreement. We note, however, that protestants have not 
even attempted to detail wdch particular benefits could have been achieved without the merger, and 
they are unable to pomt to any tiiat have already been acdeved through the AUiance Agreement. To 
the contrary, UP concedes that "many ofthe contemplated coordinations and joint activities have yet 
to be implemented." UP-8 at 45. 

UP also loses sight of the fact tiiat tiic Alliance Agreement is itself a settlement agreement 
related to tiie merger, and as such it is even appropriate for us to consider its benefits as well, just as 
we did in UP/SP. In that case, we weighed the significant competitive benefits of the entire 

"•* These data are from CN/lC-7 and CN/IC-56A, R.V.S. Kent & Klick. 
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UP/BNSF settlement agreement as merger benefits, not just diose elements that we determined were 
necessary to remedy merger-related competitive harm. 

In any event, we and the ICC have consistently recognized that railroad mergers frequently 
can achieve a degree of coordination beyond that wdch is available under voluntary coordination 
agreements such as the AUiance Agreement This was tme in the UP/CNW control transaction, 
where die ICC specificaUy rejected arguments that there were no additional merger synergies 
resulting from UP's contiol of CNW that were not available under die extensive voluntaiy 
coordination agreementis between those two carrieis that were aheady ki place CUP/CNW. slip op. at 
63): 

[M]any of tiie projected efficiency gains fiom control reqdre more stiiicture than can 
be redized through selective cooperative agreements. To acdeve the efficiency 
gdns and improve service, applicants need to be able to develop and implement a 
coordination plan based on common management objectives. 

The same is tme here. Although some uddentified portion of the merger synergies perhaps 
could have been achieved through cooperation between IC and CN pursuant to die Alliance 
Agreement, many odiers could not have been reaUzed absent a full merger. Tds view is entirely 

"̂ ^̂  consistent with those expressed by us and by the ICC ki earlier rail mergers. For example, in SF/SP. 
the ICC said: "It seems clear to us that without the unified management resulting from the merger, 
few if any ofthe operating economies projected under tbe Operating Plan are attainable." SF/SP. 2 
I.C.C.2d at 872. 

Finally, one key element of UP's argument — that the projected public benefits incorporate 
the impact of savings made possible by increased fraffic flows due to the Alliance Agreement — is 
simply wrong. The 1996 base-year data used by appUcants cannot reflect Alliance activities 
because that agreement was not made until 1998. Applicants have further explained diat none of the 
expected AUiance traffic growth has been incorporated in thek estimates of quantitative pubUc 
benefits, since their benefit calculations are "derived solely as a result of combuiing dstoric CN and 
IC into a single operating entify.""" 

In sum, the criticisms that have been raised here are unpersuasive. Moreover, the precise 
level of quantifiable benefits is not of great moment. Because the modest merger-related harms are 
fully addressed by the conditions we are imposing, the substantial qualitative benefits shown on this 
record, by themselves, justify our approval. Further, even if it were appropriate to disregard all 

"" R.V.S. Kent & Klick, CN/IC-56A (Vol. 1 A) at 536. 
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merger savings diat might have been acdeved by some means short of merger,"" applicants wiU stiU 
achieve substantial quantifiable merger synergies that were not otherwise available. 

DETAILS OF FINANCIAL MATTERS. 

Financial Condition and Fixed Charges. As detailed below, die record clearly 
demonsfrates that, after its acquisition of IC, CN will remain financially sound, CN's assumption of 
the payment of IC's fixed charges will be consistent with tbe public interest, the terms of tiie 
acquisition agreements and tiansactions are just and reasonable to shareholders, and new 
transaction-related debt issued by CN, together witii the assumption by CN ofthe liabilities of IC, 
wiU not impair the acqdring carrier's ability to continue to provide qualify service to die shipping 
pubUc. 

Tds ttansaction involves the acqdsition and contiol of IC by CN through two separate 
tender offers, one for die purchase of IC stock, and one for the exchange of IC stock for CN stock. 
The fkst tender offer, consummated March 14,1998, resulted in the acqdsition of 75% of IC's 
common stock (46,051,761 shares) at $39.00 per share. CN fmanced this purchase with $1.8 
bilUon in new debt. The second tender offer, consummated on June 4,1998, resulted m the 
remaining 15,350,587 IC shares bemg exchanged for 10.1 milUon new common shares of CN stock. / ^ \ 
All of the IC stock has been placed in a voting trust to avoid unauthorized confrol pendmg our 'St, •'. •' 
review. 

Despite this new debt incuned by appUcants, thek aheady favorable financial condition wiU 
be improved once tiic merger is fiiUy implemented. CN expects die acquisition to improve its 
financial position in a normal year by $216.2 miUion, including the $137.4 million in operating 
efficiencies and cost savings discussed above under "Details of PubUc Benefits," and an additional 
$78.8 million in net operating revenue gains that are private financial benefits. The following table 
summarizes these projections. 

''" Neither the ICC nor the Board has ever followed this approach in calculating merger 
benefits. 
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Financial Benefits to CN/IC 
($ in MiUions) 

Category 

Net Revenue Gains 

Positive Operating Benefits 

Acquisition-Related Operating Costs 

Support Functions (Net) 

Employee Separation/Relocation Costs 

Total Benefits to CN/IC 

Percent of Normal Year 

Year 
1 

$30.1 

49.6 

(30.5) 

(O.l) 

(29.3) 

$19.8 

9.2% 

Year 
2 

$60.2 

89.9 

(71.5) 

10.4 

(48.2) 

$40.8 

18.9% 

Year 
3 

$90.3 

106.7 

(4.2) 

25.8 

(44.1) 

$174.5 

80.7% 

Normal 
Year 

$90.3 

106.7 

0.0 

30.7 

(11.5) 

$216.2 

100.0% 

The private financial benefits to applicants here are derived from severd sources, including 
diversion of traffic fiom other rail caniers,'" diversion of inteimodal fraffic from ttiick to rdl,"^ and 
inteimodal port diversions."^ The total net increased revenue from tiiese sources m a normal year is 
projected to be $78.8 miUion ($248.1 mUlion in gross revenues minus $157.8 miUion in costs to 
move this additiond tiaffic and minus employee separation and relocation costs of $11.5 milUon). 
AppUcants fireely admit that some unquantified portion ofthe projected revenue gains from traffic 
diversions derives from the AUiance Agreement. 

The argument of UP and Exxon that the Alliance Agreement unduly clouds the 
determination of CN's fiscal soundness, however, is without merit. It is irrelevant to this issue 
whether these benefits result from the AUiance Agreement or fixim the merger. Regardless of their 
derivation, these financial benefits will have the same positive impact upon die financial fitness and 
fixed charge coverage abilify of applicants after the merger. 

' " V.S. Woodward & Rogers, CN/IC-7 (Vol. 2) at 1-63. 

"^ V.S. Bryan, CN/IC-7 (Vol. 2) at 66-100. 

"^ V.S. Littzen, CN/lC-6 (Vol. 1) at 206-211 (Appendix A). 
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The record indicates that CN's financial ratios following its merger with IC will remain 
highly favorable. IC has dstorically been the best performing Class I raihoad in the Udted States. 
It has had significantly better fmancial ratios than other carriers, and we or the ICC have found it to 
be revenue adequate every year since 1990. Protestants have simply failed to demonstrate that this 
acquisition would be a financial burden on CN. To the confrary, CN should be even stronger 
financially after the merger. 

Applicants submitted pro forma financial statements showing consolidated data for CN after 
completion of its acquisition of IC, based on 1996 data, for a base year and for each of tibie first 3 
years after completion ofthe acquisition. These statements reflect the anticipated financial gams 
fiom CN's acquisition and operation of IC's assets and die resulting changes in various revenue and 
expense accounts. Applicants also submitted financial statements for a "normal" year depicting tiie 
expected total benefits to be achieved fiom the acquisition and any normdized additional debt and 
interest expenses that wiU be incuned. 

Consolidated pro forma income before fixed charges should exceed fixed charges (interest 
payments for long-term debt) by ratios that gradually rise from 3.3 during the first year after die 
acqdsition to 4.9 during the thkd year. Similarly, other financial ratios will improve, includng the 
cash throw-off-to-debt ratio, and die operating ratio. Retum on equify would move from 9.8% for <v^^ 
the fkst year to 11.3% for a normal yeai. CN/IC's net mcome is projected to inciease from $306 ^ \:.-<̂ '' 
miUion during die fkst year to $497 milUon for the normal year. In sum, tiie pro fornia data 
presented by appUcants indcate tiiat CN, after completion of its acquisition of IC, wiU possess 
considerable financial strength. CN should easify be able to generate sufficient mcome to pay fixed 
charges, including interest associated with d l debt issued to purohase IC stock and debt assumed in 
the fransfer of IC's assets. 

Fairness Determination. Section 11324(c) directs us to approve transactions under 49 
U.S.C. 11323 when we find that they are consistent with tiie public interest. Under that standard, we 
are required to determine whether terms are fair to the shareholders. Schwabacher v. United States. 
334 U.S. 182 (1948); Zatz. et al. v. STB. 149 F.3d 144 (2d Ck. 1998). 

Applicants' financial advisors, Goldman Sachs (for CN) and the Beacon Group Capital 
Services and Lehman Brothers (for IC), employed various valuation techniques to determine the 
fairness ofthe terms ofthe stock purchase to the shareholders of each company. No opposing parties 
presented evidence to challenge this evidence. These investment firms, which have substantial 
expertise in die valuation of businesses and securities in connection with mergers and acquisitions, 
found tiiat the consideration paid by CN was fair to its shareholders and to those of IC. After 
carefully reviewing the arguments and conclusions ofthese investment firms, we find that the terms 
ofthe acquisition agreement are just and reasonable to the shareholders of CN and IC. 
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RELATED APPLICATION. 

KCS-GWWR (Sub-No. 1) Trackage Rights Application. KCS, supported by applicants, 
has asked us to grant its affiliate. Gateway Westem Raikoad (GWWR), unrestricted trackage rights 
over a short segment of a line owned by UP to pemiit on unproved mterchange with IC at or near 
Springfield, IL. Although GWWR ciurently uses UP's Springfield fracks to interchange witii IC, 
NS and UP, the so-called Ridgely Yard agreement under which UP granted GWWR diose rights 
allegedly impedes GWWR's use of tds segment to interchange traffic moving to, firom, or via the 
Chicago Switching District with any carrier otiier than UP. KCS seeks trackage rights authorify 
under section 11102, which would obviate the Ridgely Yard agreement"* and give KCS unfettered 
interline access to its Alliance partner IC at Springfield."^ 

Section 11102 aUows us to grant trackage rights to one carrier over another carrier's tracks 
in or near terminal areas if the grant is in the public interest"* Where the trackage rights are not 
merger-related, the appUcant is required to meet our competitive access standards."^ 

In previous raihoad mergers, the Board or the ICC has required non-applicant carrieis to 
grant terminal tiackage rights to another canier only in limited ckcumstances where die rights were 
designed to bridge a gap witdn broader trackage rights unposed on appUcants and deemed necessaiy 

' '* Altematively, applicants ask that we override any consent requkements in the underlying 
trackage rights agreements between GWWR and UP. 

"^ The unrestricted Springfield connection with KCS sought here would, within the context of 
tiie primarily north-south orientation ofthis merger, resdt in a relatively small increase in CN-IC/KCS 
east-west traffic. AppUcants have explained that their new Springfield interchange will be used for 
traffic moving between CN and northem IC territory, on the one hand, and Midwestem Udted States 
KCS territoiy. And applicants' post-transaction traffic density charts, premised on a grant ofthis 
trackage rights application, show that only around 15% of new traffic moving into and out of Cdcago on 
IC routings will use the Springfield interchange with KCS. 

' '* Section 11102(a) also requires us to find that any trackage rights so granted are practicable 
and in the public interest without substantially impairing the ability ofthe owning canier to handle its 
own business. 

"^ See 49 CFR 1144: Intramodal Rdl Competition. 1 I.C.C.2d 822 (1985). affd. Baltimore 
Gas & Elec. Co. v. United States. 817 F.2d 108 (D.C. Cir. 1987); Midtec Paper Com, v. Chicago & N. 
Westem Transp. Co.. 3 I.C.C.2d 171 (1986), affd sub nom. Midtec Paper Corp. v. United States. 857 
F.2d 1487 (D.C. Cir. 1988) (tenninal trackage rights application reqdres at least the showing necessary 
to justify reciprocal switching under 49 CFR 1144). 
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to remedy or mitigate anticompetitive effects in the transaction, UP/SP. Dec. No. 44, slip op. at 168-
69. 

In Rio Grande Industries, et al. — Pur. & Track. — CMW Rv. Co.. 5 I.C.C.2d 952, 978 
(1989) (RGI/CMW). the ICC explained that it could not use its "plenary" authorify under fonner 
section 11341 "to compel a canier to grant tiackage rights over its line to another carrier." In that 
case, the ICC did grant terminal frackage rights under section 11103(a). There in what it termed an 
"unusual case," the ICC permitted the assignment of terminal trackage rights against the owner's 
wishes in part to allow a service continuation over the CMW lines. The CMW was already in 
bankmptcy, and the line in question was critical to the CMW operation. 

Shortly thereafter, in mling on a motion to reject a consolidation application in Rio Grande 
Industries. Inc.. et al. — Purchase and Related Trackage Rights — Soo Line Railroad Company 
Line Between Kansas Cify. MO and Chicago. IL. Finance Docket No. 31505, Decision No. 6 (ICC 
served Nov. 15, 1989) fRGI/Soo). the ICC agaki stated its position that it could not use the 
pendency of a consolidation proceeding as an excuse for imposition of tiackage rights over die lines 
of a non-appUcant RGT/Soo. sUp op. at 8. The ICC also stated that it could not under diese 
ckcumstances assign frackage rights wdch are unassignable or assignable onfy with consent. The 
ICC explained that k could grant termind frackage rights under section 11103 if a case could be /^:, 
made under the Midtec standard. The ICC also stressed tiiat RGI/CMW was an unusual case in that 
the agency was tiying to mdntain the competitive status quo diat was being threatened by the 
insolvency of CMW, while in RGI/Soo k was being asked to alter the existmg competitive 
relationship for no apparent public interest reason. 

None ofthese precedents supports the instant terminal trackage rights application because 
the rights sought by KCS-GWWR are not designed to remedy any anticompetitive effects of, or fiU 
in any gaps in, a consolidated CN/IC system. An expanded interchange witii KCS's affiUate at 
Springfield approximately 600 miles north of Jackson, MS, would clearly assist the long-haul 
interests of KCS, and, to a lesser extent, appUcants. Although it might promote the purposes ofthe 
AlUance, it is not necessary to cany out the merger.' '* Based on applicants' theory, any raihoad 
diat connects anywhere with the merged CN/IC could override its preexisting contractual obligations 
simply by asserting that the proposal would allow the merger to be more efficient. 

It is not clear to us that removing the Ridgely Agreement restrictions is even necessaiy for 
AlUance Agreement purposes. UP has been willing to negotiate amendments to the Ridgely 

' '* With respect to new or rerouted Alliance Agreement train movements between the Southwest 
and the Chicago Switching District, applicants project that a total of 12 train movements will be created. 
Although all ofthese trains could move via Springfield, applicants indicate that ody two will do so. The 
remaining ten will move primarily via Jackson. 
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Agrccment on two occasions, in 1993, and more recently in 1996. UP asserts that these 
amendments have resulted in a substantial increase in fraffic interchanged between KCS and IC, so 
that three tiains per week now move through this Alliance gateway, as compared to the one car per 
day that KCS and UP interchange there. We prefer and encourage the parties to resolve these sorts 
of issues, which have little nexus to the merger, tiirough private negotiations. 

Moreover, it appears that IC and KCS can effectively accomplish tds mterchange west of 
the UP tiacks at issue here dirough constmction of additional side track or through the grant by KCS 
to IC of trackage rights to permit access to a more convedent interchange point on GWWR."' 

In sum, there is an insufficient nexus between the merger and applicants' trackage rights 
proposal to justify consideration under the less demanding public mterest standard we have applied 
in appropriate circumstances within die context of rail merger proceedings. Nor have applicants 
shown that they need to ovenide GWWR's contractual obUgations to UP in order to implement the 
CN/IC merger. 

Thus, the Springfield terminal trackage rights can be granted ody if applicants meet die 
generally applicable competitive access standards. That standard requires that a parfy seeking 
termmd trackage rights show that the incumbent canrier has engaged, or is likely to engage, in 
competitive abuse and that the terminal rights would ameliorate that conduct. §££ 49 CFR 1144. 
Applicants have not shown, nor do they even allege, anticompetitive conduct by UP or any odier 
carrier at the Springfield mterchange. Accordmgly, the application in Sub-No. I for tenninal 
brackage rights will be denied, and the Ridgely Agreement restrictions will not be overridden. 

ENVIRONMENTAL MATTERS. The National Envkonmental Policy Act requkes diat 
wc take environmental considerations mto account in our decisionmaking. We must consider the 
environmental effects of a transaction in deciding whether to approve tiie fransaction as proposed, 
deny tiie proposal, or grant k witii conditions, including environmental conditions. Accordingly, our 
Section of Environmentd Analysis (SEA) conducted a comprehensive review ofthe potential 
environmental knpacts. SEA determined that, with its recommended envkonmental mitigation, die 
transaction will not result in any sigdficant environmental impacts. We have thorougdy reviewed 
SEA's analysis. Wc agree with tiiat analysis, and we wiU impose SEA's recommended conditions 
with minor clarifying changes. 

'." IC also has trackage rights over the segment. As UP noted at oral argument, IC's rights are 
unrestricted, and nothing in the Ridgely Agreement restrains IC's use. 
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Our environmental mles normally call for the preparation of an Environmental Assessment 
(EA) in rdhoad merger cases'̂ " (49 CFR 1105.6(b)(4)), and SEA followed that process here. SEA 
issued a Draft EA on November 9,1998, which analyzed 19 topics, including safefy, hazardous 
materials transport, fransportation systems, land use, energy, dr quaUfy, noise, biological resources, 
water resources, dstoric and cultural resources, and environmental justice.'^' Safefy was of primary 
concem to SEA in conducting its environmental review. The Draft EA included SEA's preliminary 
recommendations for environmental mitigation addressing hazardous materials transport safefy, 
related envkonmental justice concems, and safefy integration. SEA conducted comprehensive 
public outreach to ensure that the affected public, including govemment agencies and commudties, 
had an opportudfy to raise environmental concems and review and conunent on die Draft EA. 

In preparing its Final EA, SEA reviewed and responded to the pubUc comments, conducted 
fiuther analysis, and consulted with appropriate govenunent agencies. SEA issued the Fkial EA on 
March 8, 1999, prior to the oral argument and voting conference. In the Final EA, SEA concluded 
that the transaction would result in system-wide environmental benefits, including reductions in air 
pollution emissions, fiiel consumption, highway traffic, and highway accidents. SEA fiirther 
concluded that there would be potentially sigdficant envkonmentd impacts only witii regard to 
hazardous materials transport safefy and related envkonmental justice impacts and proposed 
mitigation to address those effects. As the Draft EA and Final EA show, SEA has taken the requisite 
"hard look" at environmental issues in these very thorough documents. 

An important part ofthe environmental process here is safefy mtegration. We have required 
appUcants to prepare and file a detailed Safefy Integration Plan (SIP), in consuhation with FRA, 
addressing safefy integration concems, including those rdsed by rail labor and others. The SIP 
outikies applicants' plans for safe integration of their rdl lines, eqdpment, personnel, and operating 
practices. Because safefy integration is an ongoing process, the SIP will continue to be modified and 
refined as tiiis transaction moves forward. The Board and FRA also have entered into a 
Memorandum of Understanding (MOU), witii the concunence of DOT, regarding the ongoing 
safefy integration process.'̂ ^ We will impose SEA's recommended condtions requiring applicants 
to comply with their SIP and to cooperate with the Board and FRA until FRA advises us that the 
transaction has been safely implemented. 

*̂  SEA noted that this is an end-to-end consolidation, which involves only relatively minor 
changes in rail operations, no rail Une abandonments, and only five minor constraction projects. 

'"' On November 24,1998, SEA issued to the public an Errata to the Draft EA containing 
updated and clarifying information. 

'~̂  To facilitate public review and comment on this important issue, the Draft EA included the 
complete SIP, FRA's comments on the SIP, and the MOU. SEA also reviewed the SIP. 
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In sum, based on its thorough enviroiunental review in the EA process and consideration of 
the public comments, SEA has recommended, and we are unposing, 15 envkonmental condtions, 
the majorify of wdch address safefy. These conditions address such issues as hazardous materials 
transport, environmental justice, constmction activify, and safefy integration. There is also a 
condition providing that we may review the continuing applicabilify ofour final environmental 
mitigation where warranted. 

Our final enviromnental conditions are attached at Appendix E. We will continue 
appropriate monitoring ofthese envkonmental conditions under our general oversight for this 
transaction. 

FINDINGS 

In STB Fmance Docket No. 33556, we fmd: (a) that the acquisition by CN of control of IC, 
and the integration ofthe rail operations of CN and IC, through the proposed tiansaction, as 
conditioned herein, is widun the scope of 49 U.S.C. 11323 and is consistent widi die public interest; 
(b) that the proposed transaction will not adversely affect the adequacy of transportation to the 
pubUc; (c) tiiat no other raihoad m the area involved in the proposed transaction has requested 
inclusion in the transaction, and diat failure to include other raihoads wiU not adversely affect the. 
pubUc interest; (d) tiiat the proposed transaction will not result in any guarantee or assumption of 
payment of dividends or any increase in fixed charges except such as are consistent with the public 
interest; (e) that die interests of employees affected by die proposed fransaction do not make such 
transaction inconsistent widi die pubUc interest, and any adverse effect wiU be adequately addressed 
by the conditions knposed herein; (f) that tiie proposed transaction, as conditioned herein, will not 
sigdficantly reduce competition in any region or in die nationd rdl system; and (g) that the terms of 
the proposed transaction are just, fdr and reasonable to the stockholders of CNR and to the 
stockholders of IC Corp. We fiirther find that die conditions imposed in STB Finance Docket No. 
33556, including but not limited to the oversight condition, are consistent with the public interest 
We fiurther find that any rail employees of applicants or their rail carrier affiliates affected by die 
transaction authorized in STB Finance Docket No. 33556 should be protected by the New York 
Dock labor protective conditions, as augmented, unless different conditions are provided for in a 
labor agreement entered into before the carriers make changes affecting employees in connection 
widi the transaction authorized in STB Finance Docket No. 33556, in wdch case protection shaU be 
at the negotiated level, subject to our review to assure fair and equitable treatment of affected 
employees. 

In STB Finance Docket No. 33556 (Sub-No. 1), we find that requiring UP to permit the use 
by GWWR of unlimited terminal brackage rights would not be in the public interest 
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In STB Finance Docket No. 33556 (Sub-No. 2), we find that the OMR responsive 
application is not consistent with the public interest 

In STB Finance Docket No. 33556 (Sub-No. 3), we find that tiie CPR/StL&H responsive 
application is not consistent with the public interest 

We further find that tds action, with the envkonmental mitigation conditions set forth in 
Appendix E, will not sigdficantly affect the qualify ofthe human environment or the conservation of 
energy resources. 

We further find that all conditions requested by any parfy to die STB Fmance Docket 
No. 33556 proceeding or any ofthe embraced proceedings but not specifically approved in tds 
decision are not in the pubUc interest and should not be imposed. 

It is ordered: 

1. The CN/IC control application filed in STB Finance Docket No. 33556 is approved, 
subject to the imposition ofthe conditions discussed in tds decision. The Board expressly reserves 
jurisdiction over the STB Finance Docket No. 33556 proceedng and the embraced proceedings in 
STB Finance Docket No.. 33556 (Sub-No. 2) and STB Finance Docket No. 33556 (Sub-No. 3) in 
order to implement the 5-year oversight condtion imposed in this decision and, if necessary, to 
impose additiond conditions and/or to take other action if, and to the extent, we detennine it is 
necessary to impose additional condtions and/or to take other action to address matters respecting 
the CN/IC confrol transaction, including without limitation: (a) concems regarding die operation of 
the AUiance Agreement, particularly with respect to ongoing competition witdn the Baton Rouge-
New Orleans conidor; (b) concems ofNorth Dakota grain sdppers with respect to the Cdcago 
gateway; (c) concems with respect to investment in and operation ofthe Detroit River Tunnel; 
(d) concems with respect to any merger-related link to any unfair pricing practices m the lumber 
industry; (e) concems with respect to lack of appropriate labor protective conditions if unauthorized 
contiol of applicants and KCS should occiur; and (f) any necessary modtoring ofthe environmental 
mitigating conditions imposed in this decision. 

2. If applicants consummate the approved tiansaction, they shaU confirm in writing to the 
Board, within 15 days ofthe date of such consummation. Where appropriate, appUcants shall 
submit to the Board five copies of the joumal entries recording consummation of the transaction. 

3. All notices to the Board as a result of any authorization shaU refer to this decision by date 
and docket number. 

4. No change or modification shall be made in the terms and conditions approved in the 
authorized application without the prior approval ofthe Board. 
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5. Applicants must comply with all ofthe conditions imposed in this decision, whether or 
not such conditions are specifically referenced in these ordering paragraphs. 

6. Applicants must adhere to all ofthe representations they made on the record durmg die 
course ofthis proceeding, whether or not such representations are specifically referenced in tds 
decision. 

7. With respect to Geismar, LA, applicants must modfy die CN/KCS Access Agreement to 
grant KCS access to Rubicon, Udroyal, and Vulcan under the same terms and conditions that will 
govem KCS's access to BASF, Borden, and Shell 

8. Approval of die application in STB Finance Docket No. 33556 is subject to the New 
York Dock labor protective conditions. Those condtions will be augmented so that employees who 
choose not to follow their work to Canada will not lose their otherwise applicable New York Dock 
protections. 

9. AppUcants must adhere to the commitments they made to UTU. 

10. AppUcants must adhere to the terms ofthe CN/IC-BMWE implementing agreement 
Applicants must also adhere to the terms ofthe two implementing agreements entered into with 
IBEW. 

11. Approval of die appUcation in STB Finance Docket No. 33556 is subject to the 
environmental mitigation conditions set forth in Appendix E. 

12. In STB Fmance Docket No. 33556 (Sub-No. 1), die KCS tiackage rights appUcation is 
deded. 

13. In STB Finance Docket No. 33556 (Sub-No. 2), the responsive application filed by 
OMR is denied. 

14. In STB Finance Docket No. 33556 (Sub-No. 3), the responsive appUcation filed by 
CPR and StL&H is denied. 

15. All conditions that were requested by any parfy in die STB Finance Docket No. 33556 
proceeding and/or in the duree embraced proceedings but that have not been specifically approved in 
this decision are denied. 

16. As respects certain procedural matters not previously addressed: (a) the CPR-17 
petition to initiate an investigation is denied; (b) the KCS-13 motion to strike is deded; (c) the 
BMWE-6 joint motion for adoption of the CN/IC-BMWE implementing agreement as a condition of 

57 

P0083 



STB Finance Docket No. 33556 

approval ofthe CN/IC contiol application is granted; (d) the UTU-10 joint request for adoption of 
applicants' conunitments to UTU as a condition of approval ofthe CN/IC contiol application is 
granted; and (e) the CN/IC-64 motion to shrike is deded, and the CN/IC-64 response is deluded in 
the record. 

17. This decision shaU be effective on June 24,1999. 

By the Board, Chairman Morgan, Vice Chairman Clybium, and Commissioner Burkes. 
Chairman Morgan, Vice Chairman Clybum, and Commissioner Burkes commented witii separate 
expressions. 

Vemon A. WilUams 
Secretary 

CHAIRMAN MORGAN, commenting: 

The Board is presented today with another pro-competitive rdl transaction that will provide 
substantial transportation benefits for many shippers throughout the Nation. In particular, it wUl 
provide for expanded service options such as single-line rail service for sdppers in the NAFTA 
corridor and throughout the centtal United States. In addition, in light ofthe efficiencies that it wiU 
produce, k will provide quantifiable public benefits in excess of $100 mUIion annually. 

The transaction before us also represents anotiier Ulustration ofthe positive dkection in 
which labor-management relations have moved in recent years, and should continue to move. 
Indeed, in the three most recent mergers — those involving the Union Pacific-Southern Pacific, 
CSX-Norfolk Soutiiem-ConraH, and the CN-IC transaction before us here — the respective 
applicants have obtained tiirough negotiation tiie support of unions representing a majorify ofthe 
carriers' union employees for each of their proposed consolidations. 

Notwithstanding this support, there is a concem among rait labor interests about the 
modification of collective bargdning agreements (CBAs) as a result of Board-approved rail 
consolidations. Tds concem extends not only to the breadth ofthe provisions that may be changed, 
but also to the duration of the period during which changes may be made. The courts, including the 
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Supreme Court, have held that under the law CBAs may be modified as necessary to implement a 
Board-approved tiansaction, and that the period during which they may be changed can extend for a 
number of years.'̂ ^ The Board is bound by court decisions interpreting our statute until the law is 
changed by Congress,'^ and when I was named ICC Chairman in 1995, the agency was subject to 
the constraints imposed by the case law on these issues. However, I note that in none of die merger 
proceedings decided under my watch prior to the fransaction before us here — Burlington Northem-
Santa Fe, Union Pacific-Southem Pacific, and CSX-Norfolk Southem-Conrail — has the Board or 
the ICC affirmatively found it necessary to override a CBA. 

Nevertheless, labor interests have expressed concem that cases tiiat were decided before I 
joined die ICC, along with the ICC's active involvement in die arbitration process, had the effect of 
skewing negotiations in favor of management I understand that concem, and I respect and believe 
in the collective bargaidng process. Even given existing law and precedent, I have worked 
diligently to bring about a level playing field to ensure that management as weU as labor have every 
incentive to engage in good &ith negotiations to resolve disputes over the implementation of Board-
approved transactions. Under my leadership, in the so-called "Carmen III" case die Board limited to 
the maximum extent possible under cunent law the power to override or modify a CBA, returning to 
the modification authorify exercised by arbitrators during the period of 1940-1980 pursuant to the 
Washington Job Protection Agreement of 1936 negotiated by labor and management AddtionaUy, 
die Board has moved away from interjectkig itself into die arbifral process and, radier, has 
emphasized its sfrong preference for voluntary private-sector resolution of issues such as labor 
matters. And when more aggressive action has seemed necessaiy, the Chdiman order authorify has 
been used to issue injunctions in order to facilitate and expand opportudties for bargaidng. 

These efforts to encourage negotiation rather than arbitration have produced sigdficant 
results. The applicants in the CSX-Norfolk Southem-Conrdl transaction have concluded all 
implementing agreements for diat transaction tiirough private negotiation with the many involved 
unions without die substantive involvement of die Board.'̂ ^ As in CSX-Norfolk Southem-

'^' The seminal ICC decision regarding modification of CBAs — tiie so-called "DRGW" 
decision — was made in 1983 and adopted by the Supreme Court, in the so-called "Dispatchers" case, in 
1991. The case establishing the duration of the change period—the CSX Sub-23 decision—was decided 
by the ICC in 1992, and affirmed by tiie D.C. Circuk Court of Appeals m 1994. 

'̂ * In my letter to Senators McCain and Hutchison dated December 21,1998, reporting on the 
Board's rail access and competition proceeding, I suggested that Congress may wish to change the law 
goveming the ovemde of CBAs. 

'~̂  Indeed, in resolving the last outstanding labor implementation dispute in the Conrail 
(continued...) 
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Conrail, I expect the parties in tds case that have not yet reached agreement to work diligently to 
resolve their issues privately. 

As I noted earUer, this positive direction for labor-management relations continues in the 
CN-IC case. A number of labor parties to this case already have negotiated agreements. The 
Brotherhood ofMaintenance of Way Employes, for the first time, is supportmg a major merger and 
has entered into an agreement with die applicants, which the union believes should serve as a model 
for bow mergers should be implemented. The United Transportation Udon, die largest rail udon, 
has again engaged in productive bargaidng, and has reached a privately negotiated agreement for 
tbe benefit of its membership in yet another merger proceeding. Other unions have also reached 
agreement, as a resuU of which, as noted, udons representing a majorify of die applicants' work 
forces support the merger. I applaud the commitment to good fdth and the leadership of those 
involved ki these negotiations, and I am certain that die applicants wiU, in good fdth, seek to use 
private negotiations to arrive at aU implementing agreements necessary to implement their 
transaction. 

Certdn specific labor concems have been voiced in diis proceeding, wdch our decision 
addresses in a variefy of ways. First, with respect to moving jobs to Canada, our decision augments 
New York Dock in this proceeding to provide that workers who do not move to Canada can stiU 
retain the benefits of those protective conditions. Second, our decision reiterates the poUcy that aU 
bargaidng in the implementing process is to be conducted m good faith. Tdrd, our decision makes 
k clear, in line with the Board's recent decision in the CSX-NorfoUc Southem-Conrail proceedmg, 
that a decision to approve tds merger does not in any way indicate diat any particular collective 
bargaining agreement should be ovenidden. In this regard, our decision also dgdights appUcants' 
recognition ofthe respect due to prior labor agreements. Fourth, our decision holds applicants to 
their representations diat tiiey will provide advance notice and will consult with the Federal Raihoad 
Admidstiation regarding the safefy implications of fransferring dispatching functions to Canada, 
should they decide to do that in the fiittire. Furthermore, our decision, in decUdng to approve the 
Alliance Agreement, provides that any changes in CBAs to implement the AUiance wiU remain 
subject to the Railway Labor Act process. And finally, our decision imposes oversight to address 
other concems of labor about the Alliance Agreement and ongoing safefy matters. 

Beyond labor matters, I also applaud the applicants and various other parties for working to 
reach privately negotiated settlement agreements. The applicants reached agreements with the 
National Industrial Transportation League, several railroads, and various other interested parties, 
and these negotiated settlements are reflected in the fact that tds merger is widely supported by over 

r̂̂ '̂  

'"'(...continued) 
acquisition proceeding, the Intemational Association of Machinists and Aerospace Workers credited a 
Chairman's stay as enabling the parties to reach an agreement. 
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240 parties. These agreements also are in line with the Board's continuing emphasis on private-
sector resolutioiL 

The Board has been presented with a number of other issues related to the merger. Those 
issues — conceming the benefits ofthe merger; the Alliance and in particular the Baton Rouge/New -
Orleans corridor, trackage rights at Springfield; access at Geismar; the movement ofNorth Dakota 
grain; the Detroit tunnel; and environmental and safefy issues — have been addressed fiilly and 
fairly in our decision that'we are issuing today. And we are imposing oversight to address any 
sigdficant issues tiiat may arise in tiie future. 

In closing, I beUeve that this transaction offers clear transportation benefits witii mmimal 
adverse consequences. With the agreements that have been reached and die additiond conditions 
that are being imposed, this transaction wiU advance die pubUc interest for aU concemed. Therefore, 
I support approval ofthe transaction, as conditioned m our decision. 

VICE CHAIRMAN CLYBURN, commenting: 

The Sur&ce Transportation Board is required to approve and authorize tds acquisition of 
confrol if, after consideration of congressionally mandated criteria, the Board fmds tiiis ttansaction 
to be consistent with die public mterest Accordingly, after careful evaluation of the application, 
pleadings, and testimony, and after long sessions evaluatmg the record and the law with the Board 
staff, I am approving the proposed Canadian National (CN)/IUinois Cenfral (IC) merger ti^msaction. 
With the carefully constiiicted Board conditions, tds merger should not dimidsh competition 
among rdl cairiers in the affected region or in the national rdl system. Indeed, the ttansaction 
should enhance competition. This fransaction will create a pro-competitive transportation system 
spandng most of Canada, the cenfral part ofthe United States, and the Gulf of Mexico. The 
combination of CN and IC will make possible a new, single-line service altemative for many 
shippers, and the appUcants will be able to provide better, more efficient service throughout their 
merged system. In particular, die merger should sigdficantly increase competition for intemational 
traffic that is gaining greater strategic importance due to NAFTA. In addition, the Board's staff has 
found that the merger should generate quantifiable public benefits of more than $137 milUon a year 
through increased single-line service, new and improved routes and gateway choices, more reliable 
service, and reduced tenninal delays. 

Because this is an end-to-end merger, the number of independent raihoads cunentiy serving 
particular shippers is not reduced at any location served by CN or IC. The United States 
Department of Justice has not raised any anticompetitive concems. The application is supported by 
more than 240 parties, including many shippers, rail employee unions, and local communities. 
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I support die concept of privately-negotiated agreements. Parties to these agreements have a 
vested interest in maxknizkig efficiencies and enhancing their financial viabilify. However, the 
statute does not contemplate blind reliance on projections and claims, nor can the Board ignore the 
concems of otiier participants in this proceeding. In an increasingly concentiated rail industiy, k is 
important for the Board to carefully consider, and promptly resolve, the petitions of affected parties 
other than the transaction's principals, including small or infrequent rail shippers, commudties, 
carrier employees, and shortlines and regiond raihoads. Each of these parties also has an unportant 
stake in the successful implementation of diis transaction. 

I am persuaded that the Alliance Agreement between CN, IC, and Kansas Cify Southem is 
an example of a privately-negotiated cooperative effort between parties seeking to enhance 
competition. The AUiance Agreement in this case does not result in die common control of CN, IC, 
and KCS — all decisions of die AlUance are consensud, and each participant retams the managerial 
prerogative to veto any action by the Alliance. Thus, there is no need to reqdre KCS to be a co-
applicant in this proceeding. I have also carefully considered the argument raised by tiie United 
States Department ofTransportation (DOT) that die AlUance Agreement may reduce competition 
between KCS and appUcants for tiaffic m the New Orleans-Baton Rouge, LA, corridor. It is 
appropriate that we condition tds decision to carefully modtor tds situation to protect agdnst any 
harmful dminution of competition. 

The Board is also granting haulage rights to KCS over IC's line to serve duree addtional 
shippers at Geismar, LA. Because of this merger and its related Access Agreement, k is unlikely 
that any Geismar constmction project will occur even though KCS has previously requested our 
regulatory approval for such constraction. Tds loss ofthe build-in/bdld-out option by the three 
sdppers could have a sigdficant adverse effect on potential competitioa m the area. Accordingly, 
the Board's grant of haulage rights to KCS is in the public interest because the Geismar condition is 
intended to preserve these sdppers' pre-merger competitive position. 

This ttansaction should result in no frack redundancies, abandonments, or reroutings 
because the CN and IC systems wiU be joined at a single point, Chicago. Therefore, I expect tiiat 
there will be only minknal or no disraptions to employees,'̂ * shippers, and commudties, and 
minimd risk of service and safefy problems diuring unplementation ofthe merger. The Board's 
Section of Environmental Analysis (SEA) has prepared a thorough Environmental Assessment in 
which SEA evaluated the potential significant impacts of increased rdl traffic and has recommended 

'~* Applicants have stated that a limited number of employees in particular crafts and 
geographic areas may be adversely affected by the transaction. While applicants expect that the 
transaction will crcatc 384 new positions over the 3-year implementation period, they also anticipate the 
abolishment of 311 positions and the transfer of 138 positions. Applicants state, however, that most of 
these job losses should be achieved through attrition. 
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conditions to mitigate any potential harm to commudties from the transportation of hazardous 
materials. Because die Board considers safefy integration an important part of its decisional and 
oversight role, applicants have been reqmred to prepare and file a comprehensive Safefy Integration 
Plan (SIP) addressing safefy concems rdsed by the Federal Raihoad Administiation (FRA), rail 
labor, and others. As appUcants implement thek tiransaction, they will update and refine the SIP to 
reflect thek compliance. We have imposed SEA's recommendation that applicants comply witii 
thek SIP and cooperate with the Board and FRA until FRA advises us that the transaction has been 
safely implemented. 

While this transaction was pending, rail employee unions representing more than half of 
apphcants' employees have reached settlement agreements with appUcants, and those employees and 
unions now support the appUcation. I encourage and expect the participants to recogdze the 
integrify of existing coUective bargaidng agreements to the maximum extent possible. I commend 
both the udons and rail management for thek cooperative attimde that has been exdbited during 
diis proceedng. I encourage and expect good-fiiith cooperation in negotiating issues remaidng 
between rail management and those udons diat have not yet settied with the appUcants. 

I conclude that tiiis transaction meets the stamtoiy public interest test for approval. As 
condtioned, I expect the merger to result in no sigdficant competitive, operationd, or 
environmental problems. I expect any negative impact on rail employees to be ameUorated. I 
expect the transaction to improve sigdficantly single-lme service for many sdppers, and result in 
substantial merger benefits that should allow the carriers to provide service at lower cost. A 
sigdficant portion ofthese savings should be passed along to sdppers m terms of reduced rates or 
improved service. I approve ofthe merger, as conditioned, including tiie necessary Board oversight 
The parties must now work to ensure effective and positive integration of all the elements to bruly 
reaUze all ofthe benefits, public and private. 

COMMISSIONER BURKES, commenting: 

The statute sets forth several factors to be determined when approving or disapproving rail 
mergers; but in my opidon, chief among the factors is die consideration of whether the Board can 
find the ttansaction to be consistent with the public interest. In arriving at that determination the 
Board is required to balance the benefits of a merger against any harm to competition or to essential 
services that cannot be mitigated by conditions. Thus, from my point of view, when the Board 
determines, based on economic and competitive merits, that a tiansaction is consistent with the 
public interest, the Board is required by statute to approve and authorize the proposed transaction. 

In deciding whether I should vote tb approve tds merger, I asked myself a vety direct 
question: How do I decide, in tiie context of a transaction of tds sort, with attiributes that must be 
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weighed within the framework of rigorous statutory standards, just what is the public interest based 
on the statute and agency and judicial precedent. In die context of a proposed merger, and fiom the 
shipping pubUc's point of view, the public interest should mean competitive options and reasonable 
rail service. By confrast, for railroads, the public interest should reflect growth and opporddfy, 
better retums on invesbnents, greater and efficient use of assets, and infiastiructure improvements. 

Not lost in tills should be die interests of rail-labor. From my point of view, a finding ofthe 
public interest must include a determination of fair working condtions, wages, and enhanced j o b ' 
securify. 

In addition, tiie envkonment and concems of impacted commimities must be considered. In 
this regard, I believe a finding of public interest should mean the merger presents fair and eqdtable 
anangements in enhancement of the economy, the enviroiunent, and the qualify of life. 

So it was widiin t d s overaU framework tiiat I looked at the facts of t d s case. As I sfressed at 
the outset of oral argument in diese proceedings, while I may be new to the STB, I was not new to 
t d s process, smce I have deliberated over many proceedings involving, among otiiers, die legal, 
economic, and social aspects of transportation issues. I also sfressed that I consider myself 
experienced and adept at l istedng to arguments, filtering out irrelevancies, and discemmg when ''-f̂ -N^ 
issues are being adequately addressed by all sides. Know d s o that I s tuded the record in these ' ' 
proceedmgs sfrenuously. 

Based on the facts, evidence, arguments of record, and the briefing and recommendations of 
the Board's professional staff, I find that t d s merger satisfies the pubUc interest factors of 49 U . S . C 
11324(c), and I vote to approve it, with the suggested condtions outlmed by die Board. 

Specifically, first, t d s merger is end-to-end, with CN and IC joining operations at a single 
point, Chicago. Thus, at the outset, in the context ofthis merger, the analysis is fimdamentally 
different from that of recent mergers. For example, t d s fransaction should not resuk in any track 
redundancies, abandonments, or reroutings. As such, I believe that any disraptions to employees, 
shippers, and commudties should be minimal, as should the risks of the kinds of service failures that 
have recently plagued the industty. 

The Board's Section of Environmental Analysis prepared a detailed and tiiorough 
environmental assessment in which tiiey identified the hazardous material transport concems and 
recommended appropriate conditions. I am satisfied. 

Likewise, I am convinced that the merger wiU not disproportionately impact employees of 
these carriers in the United States. Applicants state that 311 positions may be aboUshed, and 138 
positions may be tiansfened as a result of the transaction. In my opinion, however, the Board has 
carefully measured these effects and has appropriately determined that effected rail employees shall 
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enjoy every form of protective benefit, both substantively and procedurally, they are entitled to, 
including no diminution, whatsoever, of any right under New York Dock for those who may refuse 
to accept a site transfer to Canada, regardless ofthe reason. This aspect ofthe merger too, satisfies 
me. 

Finally, with respect to die Alliance and Access agreements between the applicants and the 
Kansas Cify Southem, I find unconvincing the arguments of some that such agreements have 
transformed tiiis proceeding to a tiiree-way merger, or that such agreements amount to unauthorized 
contiol and/or collusive activify. The genesis ofthese agreements pre-dates the merger, and I am 
satisfied, based on die record, the parties' arguments, and the views ofthe Board's professional staff, 
that tiie agreements do not give rise to the kinds of economic and competitive harms feared by some 
critics. Indeed, I find it not just noteworthy, but persuasive, that the agreements, by thek terms, do 
not apply to situations where two or more participants, now or in the future, are die ody head-to-
head competitors at origin or destination. I suspect that k was such mteraal safeguards that resulted 
in tiie Departtnent of Justice's abstention here. I am satisfied. 

Furthermore, I am a firm believer in the Board's oversight. Just as we expect the parties to 
honor thek commitments and representations, be advised that so too wiU die Board adhere to its 

^^^ responsibiUfy to monitor these proceedings; and on a moment's notice, wiU be ready to take 
/0M corrective action now or in the fiiture. 

In conclusion, I find that this merger meets the public interest tests under the statute. I 
believe tiiat the merger, as condtioned by the Board, will enhance single-line service for many 
shippers, and produce positive econordes of scale, that should resuk in lower carrier costs and rates. 
This merger should not result in significant competitive, operational, or envkorunental problems. 
And its impact on rail employees, wdle sigdficant, should nonetheless be mitigated by appropriate 
substantive and procedural protective benefits. 

I vote to approve this merger, subject to the conditions reconunendcd by the Board's staff. 
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APPENDIX A: ABBREVIATIONS 

AF&PA 
ARU 
ATDA 
ATDD 
BASF 
BC 
BLE 
BMWE 
BNSF 
Board 
Borden 
BRC 
BRCP 
BRFP 
BRPO 
BRPP 
BRRF 
BRS 
CASO 
CBA 
CCP 
CCPH 
CFR 
Champion 
CIC 
CMW 
CN 

CNCP Partnership. 
CNR 
CNW 
Conrail, CR 
CP 
CPR 
CRRC 
CSX 
D&H 
DEA 
DOI 

American Forest & Paper Association 
Allied Rail Udons 
American Train Dispatchers Association 
American Train Dispatchers Department of BLE 
BASF Corporation 
Province of British Columbia 
Brotherhood of Locomotive Engineers 
Brotherhood of Mamtenance of Way Employes 
The Biurlmgton Northem and Santa Fe Railway Company 
Surface Transportation Board 
Borden Chemicals and Plastics Ltd. 
The Belt Railway Company of Chicago 
Exxon's Baton Rouge Chemical Plant 
Exxon's Baton Rouge Fidshing Plant 
Exxon's Baton Rouge Polyolefins Plant 
Exxon's Baton Rouge Plastics Plant 
Exxon's Baton Rouge Refineiy 
Brotherhood of Raihoad Signalmen 
Canada Southem Rdlway Company 
Collective Bargaining Agreement 
Chicago, Central & Pacific Raihoad Company 
CCP Holdings, Inc. 
Code of Federal Regulations 
CIC and Weldwood 
Champion Intemationd Corporation 
Chicago, Missouri and Westem Railway Co. 
CNR, GTC, and GTW, and thek wholly owned subsidiaries (excluding 
IC Corp. and its wholly owned subsidiaries) 
CNCP Niagara Detroit Partnership 
Canadian National Railway Company 
Chicago and North Westem Railway Company 
Consolidated Rail Corporation 
CPR, St.L&H, Soo, and D&H 
Canadian Pacific Railway Company 
Cedar River Railroad Company 
CSX Transportation, Inc. 
Delaware and Hudson Railway Company, Inc. 
DraftEnv ironmental Assessment 
United States Department of Justice 

ms 
-M'..^ 
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DOT 
DRGW 
DRT 
DRTC 
DTI 
DTSL 
DWP 
EA 
ECA 
ECC 
EUSA 
Exxon 
FEA 
FRA 
Frisco 
GTC 
GTW 
GWWR 
L\M 
IBB 

IBEW 
IC 
IC Corp 
ICC 
ICCTA or Act. 
ICR 
IMRL 
KCS 

Merger Sub 
MP 
NAFTA 
NCFO 
NDDA 
NDDOT 
NDPSC 
NEPA 
NITL 

United States Department ofTransportation 
The Denver and Rio Grande Western Raihoad Company 
Dettok River Tunnel 
Dettoit River Tunnel Company 
Dettoit, Toledo and Ironton Railroad Company 
Dettok and Toledo Shore Lme Railroad Company 
Dduth, Wmnipeg and Pacific Railway Company 
Environmental Assessment 
Exxon Chemical Americas 
Exxon Chemical Company 
Exxon Company, U.S.A. 
Exxon Corporation, ECA, ECC, and EUSA 
Final Environmentd Assessment 
Federal Railroad Administration 
St Louis-San Francisco Railway Company 
Grand Trunk Coiporation 
Grand Trunk Westem Raihoad Incoiporated 
Gateway Westem Rdlway Company 
Intemationd Association of Machinists and Aerospace Workers 
Intemational Brotherhood of Boilermakers, Blacksmiths, Forgers and 
Helpers 
Intemational Brotherhood of Electrical Workers 
IC Corp., ICR, CCP, and CRRC, and their wholly owned subsidiaries 
nimois Centtal Coiporation 
Interstate Commerce Commission 
ICC Termination Act of 1995 
Illmois Centtal Raihoad Company 
I & M Rail Link, LLC 
The Kansas Cify Southem Railway Company and Gateway Westem 
Railway 
Company, and all other wholly owned subsidiaries of Kansas City 
Southem Industries, Inc. 
Blackhawk Merger Sub, Inc. 
Milepost 
North American Free Trade Agreement 
National Council of Firemen and Oilers 
North Dakota Department of Agriculture 
North Dakota Department ofTransportation 
North Dakota Public Service Commission 
National Environmental Policy Act 
The National Industtial Transportation League 
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Nortii Dakota. 

NRBC 
NS 
NS 
OMR 
ON 
Oxy Chem 
PQ 
RGI 
RLA 
RLEA 
Rubicon 
SCTC 
SF 
SheU 
Soo 
SMWIA 
SP 
SPCSL 
SPT 
SSW 
STB 
St.L&H 
TCU 
Tex Mex 
TFI 
TFM 
TPA 
Uniroyal 
UP 
UTU 
VCA 
Vulcan 
WCL 
Weldwood... 
WJPA 
WRC 

North Dakota Governor Edward T. Schafer, NDDA, NDDOT, and 
NDPSC 
Niagara River Bridge Company 
Norfolk Southem Railway Company 
Province of Nova Scotia 
Ontario Micdgan Rdl Corporation 
Province of Ontario 
Occidental Chemical Corporation 
Province of Quebec 
Rio Grande Industries, Inc. 
Railway Labor Act 
Railway Labor Executives' Association 
Rubicon Inc. 
St. Clair Tunnel Company 
The Atchison, Topeka and Santa Fe Rdlway Company 
Shell Corporation 
Soo Line Rdhoad Company 
Sheet Metd Workers Intemationd Association 
SPT, SSW, SPCSL, and DRGW 
SPCSL Corp. 
Southem Pacific Transportation Company 
St. Louis Southwestern Rdlway Company 
Surface Transportation Board 
St Lawrence & Hudson Railway Company Limited 
Transportation'Communications Intemational Union 
The Texas Mexican Railway Company 
The FertiUzer Institute 
Transportacion Fenoviaria Mexicana, S.A. de CV. 
Test Period Allowance 
Uniroyal Chemical Company, Lac. 
Union Pacific Railroad Company 
United Transportation Union 
Voluntaiy Coordination Agreement 
Vulcan Chemicals 
Wisconsin Centtal Ltd. 
Weldwood of Canada, Limited 
Washington Job Protection Agreement of 1936 
Waterloo Railway Company 

~N 
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APPENDIX B: THE. KCS TRACKAGE RIGHTS APPLICATION 

The KCS/IC Springfield Interchange. The KCS/IC interchange at Springfield, IL, tiiat is 
projected to be one ofthe two main interchange pomts for traffic handled by the CN/IC/KCS Alliance, 
already exists. Applicants and KCS contend, however, tiiat the GWWR ttackage rights on which this 
interchange rests are subject to resttrictiotis that will preclude applicants from achieving all ofthe 
efficiencies made possible by the CN/IC control transaction. The KCS trackage rights application seeks, 
in essence, the removal ofthese resttictions. 

Background. The resbrictions to which tiie GWWR ttackage rights are subject, and the precise 
tracks over which GWWR's trackage rights operations are now conducted, reflect a series of ttansactions 
that have occuned over the past decade and a half'̂ ^ 

(1) In the mid-1980s: (a) the Chicago, Missouri and Westem Rdlway Co. (CMW) acquired (i) 
two IC Imes (a north-south Chicago-Springfield-East St Louis line and a west-east Kansas Cify-
Springfield line) that connected m Springfield at a point now known as IC Connection,'^* and 
(ii) ttadcage rights in Springfield over IC ttacks not acquired by CMW that ran between IC Connection 
and Brickyard Junction, and between Brickyard Junction and IC's Avenue Yard;'^' and (b) IC apparently 

^^ ^ received back (or retained) trackage rights over a few miles of ttack at tbe eastem end ofthe 
li.iz'S, Kansas City-Springfield Une, i.e., the portion lying between (i) an elevator located southwest of 

Cockrell, IL, at or near MP 193.5, and (u) IC Connection. 

'"^ The record contams three maps that depict past and present rail lines in Springfield. Se^ 
CN/lC-6 at 423 (map submitted by applicants and KCS); UP-8, Tab C, Ex. 1 (map submitted by UP); 
NS-8, Tab D, Figiure 1-10 (map submitted by NS prior to the withdrawal of its NS-8 comments). 

'** IC Connection, which is also known as Old KC Jet. and which, in the mid-1980's, was 
apparently known as KC Jet, is located at or near MP 187.8. 

'"' IC's Avenue Yard is located approximately 3.5 miles north of IC Connection, on a north-
south IC line that passes through Springfield and that was not acquired by CMW. The IC Connection-
Brickyard Junction ttacks run west-east between IC Connection (at or near MP 187.8) and Brickyard 
Junction (at or near MP 186.1); the Brickyard Junction-Avenue Yard tracks are part of the north-south 
line itself 
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(2) hi August 1989, CMW,"' N&W,'" and IC,"" and various local authorities, entered into an 
agreement that provided for die relocation of operations dien conducted over certain CMW and N&W 
tracks'" to new ttacks that would be owned by N&W after having been constmcted: (a) on a right-of-
way extending in a generally west-east direction between (i) approximately the point of intersection of 
the N&W line and U.S. Hwy. 36, and (ii) a point on the Chicago-Sprmgfield-East St Louis Une known 
as Hazel DeH (located at or near MP 188.9); and (b) on a right of way extending in a generally north-
south direction, and mnnmg parallel to (and, indeed, immediately adjacent to) the Chicago-Springfield-
East St. Louis line, between (i) Hazel Dell and (ii) a point on the Chicago-Springfield-East St. Louis Une 
known as lies (which was, in 1989, the junction ofthe N&W Une and the Chicago-Springfield-
East St Louis Une).'" 

(3) At a later date m 1989: (a) SPCSL Corp. (SPCSL) acquired from CMW (i) the Chicago-
Springfield-East St. Louis line, (u) a short segment at the eastem end ofthe Kansas City-Springfield 
line, i.e., tiie segment lying between MP 192.4 (at or near Cockrell, IL) and IC Connection, and (iii) the 
trackage rights over the IC ttacks between IC Connection and IC's Avenue Yard;"^ and (b) m an 
agreement refened to as the Ridgely Agreement, CMW acquired from SPCSL (i) certam Umited 
ttackage rights over SPCSL's (fonnerly CMW's) Imes between tiie CMW/SPCSL connection at 
MP 192.4 and SPCSL's (formerly CMW's) Ridgely Yard (located on die Chicago-Springfield-East St 
Louis line, approximately 6 miles north of IC Connection), and (ii) certam limited rights to use f̂ ^̂ --

'̂ ° CMW was, by this time, in bankmptcy. For ease of reference, however, we will refer to 
agreements entered into by CMW's Tmstee as if they had been entered into by CMW itself. 

'^' Norfolk & Westem Railway Company was known as N&W. 

' " IC was a party to the August 1989 agreement even though that agreement does not appear to 
have involved the relocation of any ttacks owned by IC. IC's participation in the August 1989 
agreement apparently reflected the fact that it had ttackage rights over the eastem end ofthe Kansas 
City-Springfield line. 

'̂ •' The CMW bracks were at the eastem end ofthe Kansas City-Springfield lme, between, 
approximately MP 191.1 and IC Connection. The N&W ttacks ran roughly parallel to, and a few city 
blocks north of, the CMW ttacks. 

'̂ * lies (sometimes spelled "Isles") lies a short distance (perhaps four or five city blocks) north 
of IC Connection. There appears to be, in the vicinity of lies, a shon gap (perhaps no more tiian a city 
block in length) in the Chicago-Springfield-East St Louis line that is bridged by trackage rights over the 
N&W (now the NS) line. This gap and these ttackage rights apparently existed prior to 1989. 

' " See Rio Grande Industries, et al. — Pur. & Track. — CMW Rv. Co.. 5I.C.C.2d 952 (1989) 
(RGI/CMW). 
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Ridgely Yard. The rights acquked by CMW (i.e., the trackage rights and Ridgely Yard use rights) were 
limited in this cmcial respect: CMW could not use such rights to handle any braffic moving fiom, to, or 
via the Chicago Switching District, other dian ttaflic handled on a joint-line basis witii SPCSL or under 
haulage arrangements witfi SPCSL."* 

(4) In January 1990, GWWR, which was then known as CMW Acquisition Corp., acquired ftom 
CMW: (a) the Kansas City-Springfield Une between Kansas City, MO, and MP 192.4; (b) tfie limited 
ttackage rights over SPCSL's lines between die CMW/SPCSL connection at MP 192.4 and SPCSL's 
Ridgely Yard; and (c) the limited rights to use Ridgely Yard.'̂ ^ 

(5) In 1994, operations were commenced by N&W, by SPCSL, by GWWR, and by IC on tiie 
newly consbructed N&W ttacks.'•** SPCSL commenced operations over the portion ofthe new N&W 
tracks that lies between a pomt known as New KC Jet (located at or near MP 190.6) and lies. GWWR 
commenced operations: over the New KC Jet-Hazel DeU portion ofthe new N&W ttacks (as respects 
traffic mterchanged with SPCSL at Ridgely Yard or with IC at Avenue Yard); over the Hazel Dell-Iles 
portion ofthe new N&W tracks (as respects ttaffic interchanged with SPCSL at Ridgely Yard); and over 
the Hazel Dell-IC Connection portion ofthe Cdcago-Springfield-East St. Louis line (as respects ttaffic 
interchanged with IC at Avenue Yard). IC commenced operations over the New KC Jet-Hazel Dell 
portion ofthe new N&W bracks and over die Hazel Dell-IC Connection portion ofthe Chicago-
Springfield-East St Louis line. The operations conducted over the new N&W tracks by SPCSL, by 
GWWR, and by IC are governed by a SPCSL/N&W ttackage rights agreement tfiat penmts SPCSL, as 
N&W's tenant, to allow GWWR and IC to operate over the N&W ttacks as SPCSL's tenants.'" The 
operations conducted over the Hazel Dell-IC Connection portion ofthe Chicago-Springfield-East St 
Louis line by GWWR and IC are apparently govemed by one or more agreements negotiated with UP, 
although the record is not entirely clear in this regard. 

136 Seg CN/IC-6 at 424-38. 

' " See CMW Acquisition Com. — Acauisition and Operation Exemption — Lines of Chicago^ 
Missouri and Westem Railwav Company Between Kansa.s Citv. MO. and Cockrell and East St. Louis. 
IL, Finance Docket No. 31567 (ICC served Dec. 15,1989). See also KCS-17 at 104. 

'̂ * The vacated N&W ttacks were subsequently removed, as were the vacated SPCSL (formerly 
CMW) tracks, in each case with the understanding that the rights of way would eventually be transfened 
to the local authorities. 

'^' See SPCSL Corp. — Trackage Rights Exemption — Norfolk and Westem Railwav 
Company. STB Finance Docket No. 33351 (STB served Feb. 12, 1997). 
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(6) In 1996, SPCSL became a wholly owned subsidiaty of Union Pacific Corporation, of which 
UP is dso a wholly owned subsidiary.''"' 

(7) In November 1996, the Ridgely Agreement was amended by an agreement between GWWR 
and SPCSL that had the effect of aUowing a GWWR/IC interchange at Sprmgfield for braffic moving 
from, to, or via the Chicago Switching District provided, however, that such traffic is originated or 
terminated (a) on GWWR or its corporate affiliates as they existed on December 20,1993, (b) at stations 
west of the 100th meridian'*' that were not served by SPCSL or its corporate affiUatcs as they existed on 
December 20,1993, (c) at stations in Missouri, Arkansas, or Oklahoma tiiat were not served by SPCSL 
or its corporate affiliates as tiiey existed on December 20, 1993, or (d) in the Kansas City, MO, or 
Kansas City, KS, switching districts.'*^ 

'*° See Union Pacific Corporation. Union Pacific Railroad Companv. and Missouri Pacific 
Railroad Companv — Conttol and Merger— Southern Pacific Rail Corooration. Southem Pacific 
Transportation Companv. St. Louis Southwestern Railwav Company. SPCSL Coro.. and The Denver and 
Rio Grande Westem Railroad Company. Finance Docket No. 32760, Decision No. 44 (STB served Aug. 
12, 1996) fUP/SPy 

'*' The 100th meridian is the arc of longitude that lies 100° west ofthe prime meridian, which 
is itself the arc of longimde that passes through Greenwich, England. The lOOtii meridian appears on a 
map ofthe United States as a north-south line mnning through North Dakota, South Dakota, Nebraska, 
Kansas, Oklahoma, and Texas. 

'*̂  See CN/IC-6 at 439-41. The November 1996 amendments reflect amendments initially 
made in an agreement between GWWR and SPCSL in December 1993. Sss CN/IC-6 at 408 n.5; UP-8, 
Tab D at 9. 
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(8) In 1997 and 1998: GWWR became a whoUy owned KCS subsidiary;'*' SPCSL was merged 
into UP;'** and N&W was merged into NS.'** 

The Alliance. The CN/IC/KCS Alliance envisions an increased GWWR/IC interchange at 
Springfield, with GWWR ttackage rights bridging the gap between MP 192.4 and Avenue Yard. Such 
operations will have to be conducted over UP tracks (between MP 192.4 and New KC Jet.),'''* over NS 
tracks (between New KC Jet and Hazel Dell),'*' over UP ttacks (between Hazel Dell and 
IC Connection),'*' and (using tiie Brickyard Junction route) over IC ttacks (between IC Connection and 
Brickyard Junction, and between Brickyard Junction and Avenue Yard).'''' Applicants and KCS insist 
that the Brickyard Junction route is the only efficient and practicd way for GWWR and IC to 
interchange ttaffic moving between the Chicago area, on the one hand, and, on the other, Kansas City 
and points west or south of Kansas City.'" 

'*•* See Kansas Citv Southem Industries. Inc.. KCS Transportation Company, and The Kansas 
Citv Southem Railway Companv — Conttol — Gateway Westem Railway Comoanv and Gateway 
Eastem Railwav Company. STB Finance Docket No. 33311 (STB served May 1,1997) (KCS/GWWRV 

...:g.j^ '** See Union Pacific Corporation. Union Pacific Railroad Company, and Missouri Pacific 
CVv •'. J j Railroad Companv — Control and Merger — Southem Pacific Rail Corporation. Southem Pacific 

Transportation Company. St. Louis Southwestern Railwav Company. SPCSL Corp.. and The Denver and 
Rio Grande Westem Railroad Companv. Finance Docket No. 32760, Decision No. 74, sUp op. at 1 n.3 
(STB served Aug. 29,1997). 

'*' See Norfolk Southem Railway Company — Merger Exemption — Norfolk and Westem 
Railway Company. STB Finance Docket No. 33648 (STB served Aug. 31, 1998). 

'** The segment between MP 192.4 and New KC Jet is known as the Airline Block and is 
approximately 1.8 mUes in length. 

'*̂  The segment between New KC Jet and Hazel Dell is approximately 1.7 miles in length. 

'*" The segment between Hazel Dell and IC Connection is approximately 1.1 miles in length. 

'*' The record is not entirely clear as to tiie source of GWWR's ttackage rights over IC's tracks 
between IC Connection and Brickyard Junction, and between Brickyard Junction and Avenue Yard. 
The context suggests, however, that these ttackage rights were acquired by GWWR (then known as 
CMW Acquisition Corp.) from CMW in January 1990. 

''" GWWR can access IC's Avenue Yard via two partially overlapping routes: the Brickyard 
Junction route; and an apparently rarely used backup route (not heretofore referenced) which mns via 

(continued...) 
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Applicants and KCS note, however, tfiat Sections 1 and 12 of tiie 1989 CMW/SPCSL Ridgely 
Agreement, as amended by die 1996 GWWRySPCSL agreement, pose obstacles to the GWWR/IC 
interchange at Avenue Yard that is contemplated by the AlUance. These obstacles would apply to each 
ofthe two routings tiiat could be utilized by GWWR between MP 192.4 and Avenue Yard: die 
Brickyard Junction route (which applicants and KCS would prefer to use); and the Ridgely Yad route 
(which applicants and KCS would prefer not to use, e.xcept on an emergency basis on occasions on which 
use ofthe Brickyard Junction route is not feasible). 

Section 1 provides, in essence, that the rights granted to GWWR can be used to handle IC traffic 
moving from, to, or via the Chicago Switcdng District if, but only if, such ttaffic is originated or 
terminated (a) on GWWR or its corporate affiliates as they existed on December 20,1993, (b) at stations 
west of tiie 100th meridian which were not served by SPCSL or its corporate affiliates as they existed on 
December 20,1993, (c) at stations in Missouri, Arkansas, or Oklahoma wdch were not served by 
SPCSL or its corporate affiUates as tiiey existed on December 20,1993, or (d) in the Kansas City, MO, 
or Kansas City, KS, switching districts.'*' 

'^"(...continued) 
Ridgely Yard. The Brickyard Junction route entails operation by GWWR over UP ttacks between 
MP 192.4 and New KC Jet., over NS ttacks between New KC Jet. and Hazel Dell, over UP ttacks 
between Hazel Ddl and IC Connection, and over IC tracks between IC Connection and Avenue Yard 
(via Brickyard Junction). The Ridgely Yard route entails operation by GWWR over UP ttacks between 
MP 192.4 and New KC Jet, over NS ttacks between New KC Jet and Hazel DeU, over eitiier NS or UP 
tracks between Hazel Dell and lies, over UP tracks between lies and Ridgely Yard, and over I&M 
(Illinois & Midland Raihoad, Inc., formerly the Chicago & Illinois Midland Raihoad Company) ttacks 
between Ridgely Yard and Avenue Yard (although the record is not entirely clear as to tiie source of 
GWWR's ttackage rights over the I&M line between die two yards). The Brickyard Junction route is 
preferred because it is a head-on move, whereas the Ridgely Yard route requkes GWWR either to run 
the locomotive around the tram at Ridgely Yard or to shove the train on the l&M tracks from 
Ridgely Yard to Avenue Yard. 

'*' Section 1, as amended in 1996, provides that the rights granted CMW (now GWWR) luider 
tiie Ridgely Agreement are solely for the purpose of interchanging cars with SPCSL and facilitating 
interchanges with IC, I&M, and NS, "of traffic not moving to, from, or via the Chicago Switching 
District, provided, however, that User [i.e., GWWR] and its affiliates shall have the right to interchange 
or to connect with IC, and IC's successors or assigns, at Springfield, fllinois for all ttaffic moving to, 
from or via the Chicago Switching Distttct, provided that such ttaffic is originated or termioated (a) on 
User or its corporate affiliates as they existed on December 20,1993, (b) at stations west of die 100th 
meridian which were not ser\'ed by Owner [i.e., SPCSL] or its corporate affiliates as they existed on 
December 20,1993, (c) at stations in Missouri, Arkansas or Oklahoma which were not served by Owner 

(continued...) 
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Section 12 provides, m essence, that the rights granted to GWWR will terminate forthwith if 
GWWR gains access broader than the access provided by Section 1 to ttaffic moving from, to, or via the 
Chicago Switchmg District, or takes any other action wdch expands the access provided by Section 1 to 
ttaffic moving from, to, or via the Chicago Svritching Disttict and which is inconsistent with using UP as 
GWWR's sole connectmg carrier for such ttaflic.'*^ 

The KCS Trackage Rights Application. In view ofthe resttictions imposed by die Ridgely 
Agreement, appUcants and KCS seek the entry of an order under 49 U.S.C. 11102 permitting GWWR to 
use without resttiction the three connected segments of ttackage that lie between MP 192.4 and 
IC Connection: the UP bracks between MP 192.4 and New KC Jet.; the NS ttacks between New KC Jet 
and Hazel DeU; and the UP ttacks between Hazel DcU and IC Connection. Applicants and KCS msist 
that, without such relief, GWWR and IC will be unable to establish an efficient interchange necessary to 
serve effectively the new competitive traffic movements made possible by the CN/IC control ttansaction, 
as augmented by the CN/IC/KCS Alliance. Applicants and KCS cldm that estabUshment of a 

'"(...continued) 
or its corporate affiliates as they existed on December 20,1993, or (d) ui tiie Kansas City, Missouri or 
Kansas City, Kansas switcdng districts. The rights granted hereby may not be used to cairy any traffic 
which originates, ternimates, or is forwarded or is received within or moves via the Cdcago Switching 
District (other than, as referenced above, on a joint-lme basis with SPCSL mterchonging at Ridgely 
Yard or under haulage anangements with SPCSL whereby SPCSL physicdly ttansports the traffic to or 
fiom the Chicago Switcdng District, as contemplated by a separate agreement of even date herewith 
[i.e., November 1989] between tiie parties hereh))." See CN/IC-6 at 425 (the 1989 agreement) and at 
440 (the 1996 amendment). See also UP-8 at 71 (the "separate agreement" gave GWWR commercid 
access via SPCSL to Chicago and Cdcago connecting rdhoads). 

'̂ ^ Section 12, as amended in 1996, provides: "Except as provided in Section 1, if User [i.e., 
GWWR] (or any successor to User's interest in the Roodhouse-Kansas City Line) [Roodhouse, IL, is a 
point on the Kansas City-Springfield line] or any affiliate thereof at any time obtains any access (other 
than tiirough interchange with Owner [i.e., SPCSL] or haulage by the Owner) to serve or move through 
the Chicago Switching Disttict to, from or via Springfield or its environs (which for this purpose will 
mean any place within 25 miles of Springfield), whether by trackage, haulage, voluntary coordination or 
any other means, or enters into any other agreement or takes any other action which is inconsistent with 
using Owner as User's sole connecting carrier for traffic moving to, from or via the Chicago Switching 
District to, from or via Springfield or its environs, this Agreement and the trackage rights and other 
rights provided herein shall terminate forthwith. If there is any material noncompliance with the 
limitations on traffic for which the trackage rights provided herem may be used or with the other 
limitations on use specified herein, this Agreement and the trackage and other rights provided herein 
shall tendnatc forthwidi." Seg CN/IC-6 at 431-32 (the 1989 agreement) and at 440 (the 1996 
amendment). 
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CN/IC-G WWR interchange in Springfield may also alleviate congestion in Chicago and reduce tiie level 
of ttaffic potentially implicating environmental concems. See CN/IC-56A at 217; KCS-17 at 116-17. 
AppUcants and KCS add that unless UP consents to the removal ofthe restrictions imposed by the 
Ridgely Agreement, the imposition of termmd ttackage rights under 49 U.S.C. 11102 wiU be necessaty 
to override tds impediment to efficient implementation ofthe CN/IC conttol transaction. See CN/IC-7 
at 143.'" 

Applicants and KCS contend: tfiat the short segments of ttack subject to the KCS trackage 
rights application are "teiminal facilities," as that term is used m 49 U.S.C. 11102(a);'̂ * that the sought 
trackage rights would enhance the competition provided by the CN/IC conttol transaction, particularly in 
the Canada-Cdcago-Kansas City conidor, and are therefore clearly in the public interest; and that 
denial ofthe sought trackage rights would sigdficantly consttict the efforts of applicants and KCS to 
provide competitive interline service via Springfield, and would thereby firusttate the public interest"' 
Applicants and KCS further contend that use, by GWWR, ofthe described terminal facilities is 
practicable, and would not substantially interfere with the ability of UP and NS to handle their own 
busmess."* 

"^ AppUcants and KCS note that we are being asked to impose the rights GWWR aheady has 
"fise of [the] conttactual limitations" to which they are presently subject See CN/IC-6 at 410. 
Applicants and KCS add: that except as indicated, no changes in existmg agreements for conttol ofthe 
ttacks at issue are anticipated; that UP and NS will continue to maintain and dispatch thek own tracks; 
that GWWR will continue to operate on those tracks as a tenant; that through train service is dl that is 
contemplated by the KCS trackage rights appUcation; that GWWR does not seek the right to serve any 
industries it does not aheady have access to serve; and that GWWR does not seek to perform switching 
or blocking operations over the rail lines of either UP or NS. 

''* Applicants and KCS claim that within the railroad industty, Springfield is generally 
considered a terminal area. 

' " KCS argues diat GWWR will be CN/IC's only neutral connection at Springfield for ttaffic 
originating/terminating in Kansas City and moving in the Kansas City-Chicago corridor to/from CN 
points beyond Chicago. KCS concedes that UP and NS will dso be able to provide Kansas City-
Springfield connections for CN/IC, but claims that these connections will not be "neutral" (because UP 
and NS operate their own Kansas City-Chicago routes, and will therefore prefer to interchange traffic in 
Chicago, and not in Springfield). Se£ KCS-17 at 114-16. 

''* Applicants and KCS claim that additional trains could be accommodated on the existing 
trackage, without dismpting operations or necessitating the consbruction of additional faciUties. 
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AppUcants and KCS indicate that they are prepared to negotiate compensation terms with UP as 
provided in 49 U.S.C 11102(a), and, witii an eye to expedting the full achievement ofthe public 
benefits ofthe CN/IC control transaction, they ask that we not require that compensation terms be 
established before GWWR is able to begin unrestricted use ofthe described terminal facilities. 
Compensation issues, applicants add, need not be addressed unless and until we grant the KCS ttackage 
rights application. See. CN/IC-56A at 221. 

The KCS Trackage Rights Application: Purposes Served. The KCS ttackage rights 
application, as mkially filed on July 15, 1998, emphasizes both the CN/IC conttol ttansaction and the 
CN/IC/KCS Alliance: the restrictions must be removed, it is argued, to allow CN/IC and KCS to serve 
effectively the new competitive traffic movements made possible by the conttol ttansaction, as 
augmented by the Alliance, geg CN/IC-6 at 405. The rebuttal submissions filed on December 16,1998, 
continue to emphasize tfie control ttansaction, but generally place less emphasis on the Alliance. The 
relief sought applicants claim, will enable appUcants to acdeve the efficiencies fostered by the control 
ttransaction by mterchanging at Springfield with GWWR significant ttaffic that diey otherwise could not 
effectively mterchange; "[t]hat the Alliance would be a part ofthe existing envkonment when the CN/IC 
merger is implemented," applicants fiirther claim, "does not mean that the ttackage rights are sought m 
aid ofthe Alliance as opposed to the Transaction"; and the KCS trackage rights application, applicants 

.-,. ^ add, "has its nexus to and is primarily in dd of die Transaction, not the Alliance." See CN/IC-56 A at 
l'?:^^^ 210-11. "A removal ofthe Springfield resttictions (which is the practical impact ofthe grant of termmal 

' brackage rights) is necessary," KCS argues, "to realize one ofthe major benefits ofthe CN/IC merger, 
and to facilitate the flow of traffic between CN/IC and KCS/GWWR." See KCS-17 at 104. 

Midtec Analysis. UP contends that the KCS trackage rights application must be denied for 
&ilure to meet the competitive access standards of Midtec Paper Corporation v. CNW et al.. 3 I.C.C.2d 
171 (1986) (Midteg). Applicants disagree: "UP also relies erroneously upon the ICC's Midtec standard 
for competitive access via reciprocal switchmg under Section 11102 in contexts other than merger 
conditions. In UP/SP the Board made clear that (as UP had argued there) Midtec does not apply to 
imposition of terminal trackage rights in the context of a merger." CN/IC-62 at 48. KCS takes an even 
more expansive view ofour 49 U.S.C. 11102(a) jurisdiction: "[Tjhe scope of the Board's authority 
under the 'public interest' test is not limited to granting a terminal trackage rights application simply to 
alleviate an anticompetitive impact of a merger or to impose a merger condition. The public interest test 
has also been applied to grant tendnal ttackage rights in a number of different circumstances: (1) to 
supply short missing links between merging carriers; (2) to ameliorate the anticompetitive effects of a 
merger; (3) to impose conditions on a merger; and (4) to implement privately negotiated settlement 
agreements as part of a merger proceeding. As with the prior merger cases, the grant ofthe terminal 
ttackage rights application is in the 'public interest' as that term is defined m the merger context 
because it is required to implement the Alliance, will improve the interchange between CN/IC and 
KCS/GWWR, enhance service capabilities, and provide an effective altemative to ineffective and 
problematic haulage rights." KCS-20 at 21 (record citation and paragraph break omitted). 
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Certain Technical Details. (1) Most ofthe relevant pleadings submitted in tiiis proceeding by 
appUcants and/or KCS indicate that the STB Finance Docket No. 33556 (Sub-No. 1) trackage rights arc 
being sought for GWWR. See, e ^ CN/IC-6 at 49 (lme 8) and 404 (line 22); CN/IC-56A at 205 (line 
12); KCS-17 at 134 (Unes 21-22). Applicants and KCS, however, have also asked that we order that die 
ttacks subject to the KCS ttackage rights application "may be used by GWWR and IC for movements of 
ttaffic tiiey interchange in Springfield without regard to the limitations ofthe Ridgely Yard agreement 
and related agreements that would preclude or restrict such interchange or terminate the Ridgely Yard 
agreement." See CN/IC-6 at 415 (emphasis added). We wiU assume that the ttackage rights sought d 
the KCS trackage rights application are sought only for GWWR, and not also for IC: (1) because, as 
noted above, most ofthe relevant pleadmgs indicate that such trackage rights are bemg sought fbr 
GWWR, not for IC; and (2) because, as noted below, applicants and KCS have argued that operation by 
IC between MP 193.5 and IC Coimection would be neither practical nor efficient. 

(2) Applicants and KCS indicate that because it is unclear whether the limitations ofthe 
Ridgely Agreement apply to GWWR's use ofthe new NS tracks (as to which UP has the authority to 
grant ttackage rights to GWWR), they have mcluded the new NS ttacks in the KCS ttackage rights 
appUcation as a precaution. 

(3) There are, between Hazel Dell and lies (or, more precisely, between the Hazel Dell ^^^i 
Interlocking Plant and the lies Avenue Interlocking Plant), three north-south ttacks that all concemed 
apparently regard as one set of "jomf* ttacks: an NS sidng track (this is tiie westernmost ttack); an NS 
mainline ttack (this is the center ttack); and a UP maiduie ttack (this is the easternmost ttack, and is 
part ofthe Chicago-Springfield-East St Louis line). Between Hazel DeU and lies, tiie only crossovers 
between these tracks are located at the Hazel Dell and lies Avenue Interlocking Plants. Because there is 
not, at IC Connection, a crossover between the NS ttacks and the UP ttacks, GWWR ttams moving via 
the Brickyard Junction route between MP 192.4 and Avenue Yard must run, between Hazel DeU and IC 
Connection, on the UP ttacks. Sgg NS-8, Tab E, Ex. F (a schematic drawing submitted by NS prior to 
the withdrawal of its NS-8 comments). 

(4) GWWR apparently has, pursuant to a GWWR/UP agreement entered into in November 
1996, the right to purchase tiic UP ttacks between MP 192.4 and New KC Jet. Seg UP-8, Tab D at 10 
(lines 3-4 and 8-11). The implications, if any, ofthis right to purchase do not appear to have been 
addressed by any ofthe parties to this proceeding. The evidence of record suggests that the purchase of 
these tracks by GWWR would allow GWWR to create, via the Brickyard Junction route, an unrestricted 
GWWR/IC mterchange at Avenue Yard if but only if: (a) GWWR has, or can acquire, unrestticted 
ttackage rights over the NS track between New KC Jet and Hazel DeH; (b) GWWR has, or can acquire, 
unrestricted ttackage rights over the NS mainline track between Hazel Dell and a point in the vicinity of 
IC Connection; and (c) a crossover extending several hundred feet and cutting across tiie UP mainline 
track can be constmcted m the vicinity of IC Connection between the NS mainline ttack and the IC 
track mnning east from IC Connection. 
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An Altemative GWWR/IC Interchange. AppUcants and KCS concede tiiat IC has the right to 
operate ttains between MP 193.5 and IC Connection, over GWWR ttacks (between MP 193.5 and 
MP 192.4), over UP tracks (between MP 192.4 and New KC Jet), over NS ttacks (between New KC 
Jet. and Hazel Dell), and over UP ttacks (between Hazel Dell and IC Connection). Applicants and KCS 
insist however, that a GWWR/IC mterchange conducted via IC's ttackage rights would be neither 
practical nor efficient: because there are, at the eastem end of GWWR's Kansas City-Springfield line 
(i.e., between MP 193.5 and MP 192.4), no facUities that would allow for a GWWR/IC interchange;'" 
and because, even if GWWR and IC could move their interchange point to the eastem end of GWWR's 
Kansas City-Springfield Une, such a move might ttigger certain provisions ofthe Ridgely Agreement 
(the reference is apparently to Section 12) that might jeopardize GWWR's ability to use the Ridgely 
Yard route, both as an altemative GWWR/IC interchange route"' and as a route to facilitate 
GWWR/I&M and GWWR/NS interchanges."* 

Declaratory Order. AppUcants and KCS contend, in essence, that if wc approve the CN/IC 
conttol ttansaction but do not grant the KCS brackage rights application m its entirety, we should hold 
that any consent requkements in the underlying ttackage rights agreements'*" that would prevent the 
CN/IC conttol transaction from bemg carried out as contemplated'*' will be ovenidden pro tanto'*^ by 

^" Applicants and KCS uidicate: that GWWR's nearest yard of any size is located at 
Roodhouse, nearly 40 miles southwest of Sprmgfield; and that IC does not cunentiy use the NS and UP 
tracks between New KC Jet. and IC Connection for through freight trains, altiiough it does use such 
tracks for locd brains and for unit grain ttains from CockreU. 

'̂ * KCS notes that the Ridgely Yard route allows for an altemative GWWR/IC mterchange 
routing in case of emergency, ttack mamtenance projects, etc. 

'^' Applicants and KCS concede, however, that, at present virtually no traffic moves via a 
GWWR/NS interchange at Springfield. 

"° This is apparently a reference to the 1989 CMW/SPCSL Ridgely Agreement, as amended by 
the 1996 GWWR/SPCSL agreement. 

'*' The CN/IC control transaction as contemplated by applicants includes the Kansas City-
Chicago operations made possible by the CN/IC conttol ttansaction as augmented by the CN/IC/KCS 
Alliance. 

'*̂  Pro tanto means "for so much; for as much as may be; as for as it goes." 
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the immunizmg force of 49 U.S.C. 11321(a). Sss CN/IC-6 at 412 n.9; CN/IC-56A at 208 n.l36; KCS-
17 at 130-33.'*^ 

'*̂  Neither applicants nor KCS has argued that any such consent requirements should be 
overridden pursuant to 49 U.S.C. 11321(a) as necessaiy to cany out tiie Alliance Agreement, standing 
alone. Sss CN/IC-56A at 211 n.l42. Applicants and KCS have argued, however, that, under 49 U.S.C. 
11321(a), the Board "may ovenide any impediment to the implementation of a merger or [a] settlement 
agreement related to a merger." Sgs KCS-17 at 132 (emphasis added), geg also CN/IC-56A at 211 
(simUar argument). 
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APPENDIX C: COMMENTING PARTIES OTHER THAN LABOR 

UNION PACIFIC. UP contends that, whether the ttansaction contemplated by applicants is a 
two-way CN/IC control ttansaction (as applicants argue)'** or a three-way CN/IC/KCS conttol 
ttansaction (as UP argues), the CN/IC control appUcation is fatally deficient and must therefore be 
dismissed (with leave to re-file). UP dso contends that, if the CN/IC conttol application is not 
dismissed, UP shodd be granted haulage rights on IC's line between Baton Rouge and New Orleans to 
overcome the anticompetkive effects m that conidor ofthe CN/IC/KCS AUiance. UP further contends 
that the KCS trackage rights application should be denied. 

CN/IC Control Application: Dismissal Urged. (I) UP contends that the ttansaction 
contemplated by applicants is a three-way CN/IC/KCS conttol ttansaction. UP argues: that the CN/IC 
conttol transaction, tiie CN/IC/KCS Alliance Agreement and the CN/KCS Access Agreement are 
uiterrelated pieces of a smgle, unitary, three-way ttansaction aimed at achieving the close alignment and 
coordination ofthe three AUiance raihoads; that what the Alliance establishes is not an ordinary 
interline relationship but, rather, an extraordinary aUgnment of mterests that will focus the operational, 
marketing, and administtative efforts ofthe Alliance railroads on furthering thek shared Alliance 
interests; that tiie AUiance establishes an extensive and unique set of institutional mechanisms and 
contractual obligations that bmd the mterests and activities ofthe AlUance rdhoads together to fiirther 
their collective pursuk of Alliance objectives; diat to cany out thek shared Alliance objectives, the 
AUiance railroads are in the process of integrating thek operations, customer service, marketing, and 
mformation systems functions to a degree unprecedented for independent carriers; that the scope and 
degree of coordmation that the AUiance entails is reflected m the substantid benefits that the Alliance 
raihoads themselves anticipate will flow from the Alliance, and the difficulty they have in distmgdshing 
the effects ofthe Alliance with respect to CN and IC from those achieved by the CN/IC conttol 
ttansaction; and that under governing precedents, the relationsUps that the Alliance railroads are in the 
process of creating involve common conttol among CN, IC, and KCS.'** 

(2) UP contends that because the ttansaction for which approval has been sought (the two-way 
CN/IC conttol ttansaction) is not the transaction actually contemplated by applicants (the three-way 
CN/IC/KCS control transaction), the CN/IC control application filed by appUcants must be dismissed. 
UP further contends that on the present record, the CN/IC conttol application cannot be tteated as if it 
were the CN/IC/KCS conttol application that should have been filed: (a) because KCS is not a party to 
the application, and, therefore, the application contains none ofthe essential facts conceming the 

'** UP generally refers to the CN/IC control ttansaction as the CN/IC "merger." 

'*̂  UP insists that because the Alliance is in its in&ncy, k is too early for a substantial 
documentaty record to have been created reflectmg actud day-to-day Alliance activity bespeaking a 
control relationship. 
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impacts on KCS (braffic impact, financial impact labor impact environmental unpact, etc.) ofthe three-
way CN/IC/KCS conttol transaction; and (b) because the application does not analyze the competitive 
issues raised by a CN/IC/KCS control ttansaction, which (unlike a CN/IC control ttansaction) would not 
be entirely cnd-to-end.'** 

(3) UP contends that even if we accept applicants' claim that the ttansaction contemplated by 
applicants is a two-way CN/IC control transaction, the CN/IC conttol appUcation filed by applicants is 
fatdly deficient (and, therefore, wUl have to be dismissed), because (UP argues) all of the claims of 
public benefits in the CN/IC conttol application are based on botii the CN/IC control ttansaction and the 
CN/IC/KCS AlUance. Tds, UP argues, is a fatal flaw (even assuming diat the transaction contemplated 
by applicants is a two-way CN/IC conttol transaction), because (UP claims) the AlUance is intended to 
achieve, and is aheady achieving, all ofthe benefits atbributed to the CN/IC conttol ttansaction. UP 
contends: that the Alliance-sponsored integrations ofthe operations, marketing, customer service, and 
other fimctions ofthe Alliance railroads apply to aU CN/IC interlme ttaffic, not merely the portion of 
such ttaffic in which KCS dso participates; that k necessarily follows that the AUiance is mtended to 
achieve the same benefits that the CN/IC conttol application atttibutes to the CN/IC conttol tiansaction; 
that, in fact, there is nothing in the CN/IC conttol application that demonstrates that die CN/IC control 
ttansaction itself will have any measurable public benefits; and that, at the veiy least there is no way to 
determine what portion, if any, ofthe benefits set forth in the CN/IC conttol application can be acdeved 
only by CN/IC common controL UP insists that, because the CN/IC control application fails to 
demonstrate the effects ofthe CN/IC control transaction, k fdls to establish that the CN/IC conttol 
transaction wiU be in the pubUc interest 

(4) UP contends that, if die CN/IC control appUcation is not dismissed, we wiU have to decide 
whether to include, m our consideration of that application, the effects ofthe CN/IC/KCS Alliance. UP 
further contends that if our approval of die CN/IC conttol ttansaction wiU imply, pursuant to 49 U.S.C. 
11321(a), a grant of antitmst immunity for aU steps entdled m carrying out the AUiance, we will have to 
include, m our consideration ofthe CN/IC conttol application, tiie effects ofthe CN/IC/KCS Alliance. 
See UP-8 at 29-30. 

Baton Rouge-New Orleans Corridor. UP argues that, prior to the establishment ofthe 
CN/IC/KCS Alliance, there was IC vs. KCS competition In the Baton Rouge-New Orleans conidor. UP 
contends: that, in this conidor, IC and KCS have, on the east bank ofthe Mississippi River, closely 

'** UP fiirther contends that if tiie CN/IC control application is resubmitted as a CN/IC/KCS 
conttol application, that application should also address common control of KCS and Tex Mex. UP 
claims that there are, at present, extensive ownership, management marketing, operating, and other tics 
between KCS and Tex Mex, and that, in view ofthese ties, there is reason to believe that KCS and 
Tex Mex are presently under common control. Ss£ UP-8 at 50 n.77. 
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parallel tracks tiiat serve a large number of chemical plants and other shipper facilities;'*^ that many of 
these facUities are served by both IC and KCS, either directly or by reciprocd switchmg; that several of 
these faciUties are rail-served ody by IC and KCS; and diat, altiiough certain other facilities are served 
by IC and KCS and are dso accessible to UP, UP's ability to provide a competitive altemative is greatly 
reduced by vety high reciprocal switch charges. UP fiirther contends: that IC and KCS compete 
head-to-head for sigdficant volumes of traffic moving from/to the points that both railroads serve in the 
Baton Rouge-New Orleans corridor; that both IC and KCS can handle ttaffic from/to these shippers via 
competing single-line routes to/from pomts such as New Orleans, Jackson, and St Louis; and that both 
IC and KCS can offer fully independent routes for aU traffic flows moving via the New Orleans, Baton 
Rouge, St. Louis, and Chicago gateways. UP adds that, in addition to the benefits of actud head-to-
head competition m the Baton Rouge-New Orleans corridor, the close physical proximity of IC's and 
KCS's lines in tiiis corridor has led each of IC and KCS to compete aggressively by consbncting build-
ins between its lines and shipper fecilities located on the Unes ofthe other. And, UP indicates, a large 
number of potential future build-in opportudties still exist 

UP argues that whether die ttansaction contemplated by appUcants is a two-way CN/IC control 
transaction (as applicants claun) or a diree-way CN/IC/KCS control transaction (as UP clauns), the 
AlUance wUl result m a dinunution ofthe pre-Alliance IC vs. KCS competition. UP contends: that die 

,̂ .,̂  AUiance wiU weld IC and KCS together in a commudty of interests that IC and KCS are unlikdy to 
:>̂ ;..:..̂ : breach through vigorous competition among themselves;'*' that the melding of interests acdeved by the 
° '" AUiance will cause personnel at IC and KCS who would otheiwise be responsible for cany ing out 

aggressive competition against the other raihoad to behave cooperatively, not antagonistically, vis-ii-vis 
their Alliance partaer; that the Alliance relationship will substantially dimidsh the incentives that IC 

'*̂  UP also operates in the Baton Rouge-New Orleans corridor, but its ttacks Ue on the west 
bank ofthe Mississippi River. 

'*' The argument tiiat the Alliance wiU elimmate IC vs. KCS competkion has been endorsed by 
BASF and Borden, two ofthe tiiree Geismar shippers to which KCS wiU gain access under the Access 
Agreement. See the BASF letter dated Oct 27,1998 (submitted by UP on Jan. 11, 1999): "Wc had 
been engaged in discussions with another railroad recently with the prospects of a build-in fiom tiieir line 
to our site. We co-developed constmction plans to proceed with the build-in, however, this railroad 
opted not to pursue our proposal and has aligned itself with the current servicing raihoad, thus 
eliminating our competitive proposition. We believe this prevents the competition we originally agreed 
to pursue with an altemative to the ICRR and we are deeply disappointed with the end result" See also 
the Borden statement dated Dec. 3, 1998 (also submitted by UP on Jan. 11,1999): "We understand that 
KCS now plans to secure access to our Geismar plant via haulage rights on IC/CN line. But we do not 
believe tiiat KCS and IC/CN will in fact continue to compete aggressively against each other for our 
busmess." 
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and KCS wiU have to pursue build-ins in this conidor;'** and that tiiere is a substantid question whether 
the Alliance Agreement's "carve-out" provision makes the Alliance inapplicable, even as a formal 
matter, to all ofthe situations where IC and KCS are or codd be head-to-head competkors,'^* 

UP argues that, to remedy the anticompetitive effects that the CN/IC conttol ttansaction and the 
AlUance will have in the Baton Rouge-New Orleans corridor, we should grant UP hadage rights on IC's 
Baton Rouge-New Orleans lme, to permit UP to access, in the Baton Rouge area and between Baton 
Rouge and New Orleans:'^' all existing "2-to-l" facilities;"^ dl facilities to wdch IC or KCS has 
committed to build in (or from which the shipper shaU bdld out); and all facilities that are served 
dkectly by IC and KCS and tiiat are also accessed by UP, but only via reciprocal switchuig at a switch 
charge so high that reciprocal switchmg access by UP will not attenuate the loss of IC vs. KCS 
competkion.'" 

UP indicates: that the haulage rights k seeks wodd aUow UP to move haulage traffic to/from 
UP's established points of interchange with IC at Baton Rouge and New Orleans; that the haulage rights 
it seeks would be identical, m thek compensation, service, and other pertment terms,'^* to the haulage 
rights diat UP entered into with BNSF, and the Board approved, to preserve competition at various "2-
to-l" pomts m tiie UP/SP merger proceeding;'^^ and that tt> replicate the IC vs. KCS competition that 

'*' UP claims that, for Geismar sdppers other than the three to which KCS will receive access 
under the Access Agreement die likelihood of a build-m wiU be dimmished because KCS's Geismar 
build-m will never be constmcted, and KCS wiU never have a lme dkectly adjacent to these other 
shippers. 

' ^ The reference is to the provision that makes the Alliance inapplicable to certam 2-to-l and 
3-to-2 movements. Seg UP-8 at 58-59. 

' ' ' Seg UP-8, Tab E at 3-11 (UP has identified the facUkies k seeks to access, although its list 
may not be exhaustive). 

"^ A '*2-to-r' facility is, ui this context, any facility now served by IC and KCS (eittier directly 
or via reciprocal switt:h) and by no other rdlroad. 

"^ UP concedes that there is a line-drawing problem as to when a switch charge becomes too 
high, but concludes that, in the present context, the line should be drawn d tiie area of $400 per car. See 
UP-8, Tab E at 8-9. 

"* SeaUP-8, V.S. Peterson at 11-12. 

' " See Union Pacific Corporation. Union Pacific Railroad Companv. and Missouri Pacific 
(continued...) 
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exists today via potential build-ins/build-outs, new industty sitings, and ttansload faciUties, the haulage 
rights UP seeks would also give UP the right to serve (a) any existing transload facilities at "2-to-l" 
points, (b) any new industries or ttansload faciUties located on the IC line over which UP will have 
haulage rights, and (c) any future buUd-ins to or build-outs from a KCS industty from/to die IC line or an 
IC industty from/to the KCS line (with, in either case, UP's haulage rights running to/from the pomt of 
connection between the build-u1^uUd-out and the IC line).'" 

KCS Trackage Rights Application. UP views the KCS ttackage rights application as seeking a 
Board override, either via a ttackage rights grant under 49 U.S.C. 11102(a) or via a declaratory order 
under 49 U.S.C. 11321(a), ofthe resttiction in tiie Ridgely Agreement that requires GWWR to use UP 
as its connecting carrier for specific categories of interchange traffic moving from, to, or via the Chicago 
Switchmg Disbict UP insists that the request for a ttackage rights grant under 49 U.S.C. 11102(a) 
should be denied, and the altemative request for a declaratory order under 49 U.S.C. 11321(a) should 
also be denied.'" 

(1) UP contends: that the resttiction applicants and KCS seek to avoid was an integral part of 
the transactions under which GWWR and SPCSL acquked thek respective portions of CMW's lines; 
tiiat tds resttiction was estabUshed in order to ensure tiiat CMW's Cdcago-Springfield-East St Lods 
luie (purchased by SPCSL) wodd continue to handle ttaffic movmg (a) over CMW's Kansas City-
Springfield line (purchased by GWWR) and (b) firom, to, or via Cdcago; that, given the context in which 
this restriction was established, it was legitimate when established; and that, had this resttiction not been 

'^'(...contmued) 
Railroad Comnanv — Control and Merger — Southem Pacific Rail Corporation. Southem Pacific 
Transportation Companv. St Louis Southwestem Railway Company. SPCSL Com., and The Denver and 
Rio Grande Westem Railroad Company. Finance Docket No. 32760, Decision No. 44 (STB served Aug. 
12, 1996) fUP/SPV 

'̂ * §££ UP-8 at 63 n.98; UP-8, Tab E at 13. UP apparently has in mmd tiiat, in the case of a 
build-in/build-out to/from the KCS line, the UP haulage rights would mn over the IC line. See also UP-
8, Tab A at 48-49 (UP suggests: that at some future date, its haulage rights might need to be converted 
to ttackage rights; and that a reasonable oversight period will be needed to enable the Board to assess tfie 
effectiveness of UP's haulage rights and to address any other competitive problems created by the 
Alliance). 

"^ UP regards the KCS ttackage rights application as seeking trackage rights over, or a 49 
U.S.C. 11321(a) ovemde with respect to, two UP track segments: tiie 1.8-mile UP segment between 
MP 192.4 and New KC Jet; and the 1.1-mile UP segment between Hazel Dell and IC Connection. 
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established in 1989, SP'" would not have pdd as much as k did for the Cdcago-Springfield-East St 
Louis line. The KCS ttackage rights appUcation, UP argues, seeks to eliminate the restriction without 
rettudng the money tiiat SP paid for it. Sga UP-8 at 69-74.'" Se£al§aUP-22 at 21 n.l9 (UP cldms 
that appUcants and KCS have not demonsttated tfiat the Alliance wUl acttially generate any Springfield-
interchange traffic in addition to that ttaffic which GWWR is aheady able to interchange with IC at 
Springfield). 

(2) UP contends tiiat there is no nexus between the conttol transaction and the trackage rights or 
override sought by KCS. (a) UP insists that, if the transaction contemplated by applicants is a two-way 
CN/IC conttol ttansaction, there cannot possibly be a nexus. UP argues that because CN's lines end 
more than 150 miles firom Springfield, the ttackage rights or override sought by KCS has nothing to do 
with combining the CN and IC systems, (b) UP also msists that, even if the transaction contemplated by 
applicants is a three-way CN/IC/KCS conttol ttansaction, there is still no nexus between that ttansaction 
and the ttackage rights or override sought by KCS. UP argues: that CN/IC/KCS traffic intended to be 
interchanged at Springfield could instead be mterchanged at Chicago,'^ East St. Lods or Jackson; and 
that CN/IC/KCS traffic that must move via the Cdcago-Springfield conidor could be handled in that 
corridor by UP, consistent with the existmg ttackage rights agreements and pursuant to haulage rights 
granted tt) GWWR as part ofthe same transaction that gave rise to the GWWR's restricted bracki^e 

(3) UP concedes, in essence, that terminal trackage rights can be granted under 49 U.S.C. 
11102(a) or an ovenide approved under 49 U.S.C 11321(a) if necessary to effectuate conditions 
intended to remedy competitive harms arising from a merger. UP contends, however, that, because the 
KCS ttackage rights appUcation does not seek to create a competitive altemative to CN/IC, neither the 
trackage rights sought by KCS nor the override sought by KCS has anytdng to do with carrymg out any 
condition needed to rectify any competitive harm created either by the CN/IC conttol transaction or by 
the CN/IC/KCS Alliance. And, altiiough UP all but concedes that the ttackage rights or override sought 
by KCS might facilitate the CN/IC/KCS AUiance, UP insists that neither the trackage rights nor the 
ovemde can be approved on that basis. If it were otherwise, UP argues, any railroad that coimects at any 

'"" The rail carriers fonnerly controlled by Southem Pacific RaU Corporation (i.e., Southem 
Pacific Transportation Company, St. Louis Southwestem Railway Company, SPCSL Corp., and The 
Denver and Rio Grande Westem Raihoad Company) were refened to collectively as SP. 

""̂  UP claims that the elimination ofthis resttiction is a long-held commercial objective of 
GWWR. 

""' UP indicates that a CN/IC-KCS interchange at Chicago would involve a routing via I & M 
Rail Link, LLC (IMRL), over which (UP claims) KCS has haulage rights. See UP-22 at 21 n.l9. 
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junction with tiie merged CN/IC would be able to avoid its contractud obligations by arguing that this 
would allow the merger to be more beneficial. 

(4) UP contends that, because die 49 U.S.C. 11102(a) trackage rights sought by KCS cannot 
properly be considered merger-related, they can only be granted if appUcants and KCS meet the 
competitive access standards announced in Midtec Paper Corporation v. CNW et al.. 3 I.C.C.2d 171 
(1986) CMidtecY These standards have not been met, UP clauns, because there has been no showing tiiat 
UP, the owner ofthe ttackage at issue, has engaged in competitive abuse with respect to tiiat ttackage.'" 

(5) UP contends that tiic trackage at issue is not terminal ttackage withm the scope of 49 U.S.C. 
11102(a). UP argues: tiiat tiie tracks covered by the KCS ttackage rights application pass tiuough a 
rural area south of Springfield; tbat these ttacks lie well to the south of Springfield's yards, interchange 
points, and mdustries; that no interchange or classification is conducted on or along these tracks; that the 
only work other than through-movement work conducted on these tracks is switchmg at one isolated 
industty;'^ and that the end point ofthese ttacks (at MP 192.4) is sunply a milepost location on a smgle 
ttack lme m the middle of a cornfield. And, UP adds, tiie ttacks over which terminal trackage rights 
have been sought do not even provide dkect access to the terminal area of Springfield; it is the tracks to 
which these ttacks connect at IC Connection, UP claims, that actually run into the teimind area. 

(6) UP concedes that tfie UP ttacks covered by the KCS ttackage rights application could handle 
the additional ttaffic anticipated by applicants and KCS. UP insists, however, that operation of GWWR 
trains via tiie dtemative Ridgely Yard route would not be practical, as domg so would requke GWWR 
to use Ridgely Yard to run around its trams, which (UP claims) would seriously interfere witii UP's own 
use of tiiat yard. Sea UP-8 at 92 n.l22. 

(7) UP contends that, if wc override, cither via a trackage rights grant under 49 U.S.C 11102(a) 
or via a declaratory order under 49 U.S.C. 11321(a), the restriction in the Ridgely Agreement that 
requires GWWR to use UP as its connecting cairier for specific categories of mterchange ttaffic moving 
from, to, or via the Chicago Switchmg District: the cntke UP-GWWR relationship will have to be 
renegotiated to compensate UP for the value ofthe bargain it is losmg; and, to this end, we should 
completely override the Ridgely Agreement and all UP-GWWR agreements relating to the former 
CMW lines. The "limited" override sought by KCS, UP argues, would resuk in an unbalanced 

" ' UP adds that tiiere has also been no showing of competitive abuse on the part of NS, the 
owner of some (though not all) ofthe ttacks that mn between New KC Jet and IC Connection. 

'*" UP claims that MidStates Warehouse at Hazel Dell is the only rail-served industty located 
between MP 192.4 and IC Connection. Sc£ UP-8, Tab C at 4. 
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agreement that SPCSL would not have negotiated and that no agency would ever have knposed. See 
UP-8 at 84 n.l 18.'" 

CANADIAN PACIFIC. CP notes: that it is tiie only railroad (other than CN) tiiat has Unes 
linking all ofthe major commercial centers of Canada with all ofthe U.S. Class I rati systems; that, m 
particular, its Unes serving Ontario and Quebec connect at Dettok with CSX and NS, and connect at 
Chicago with CSX, NS, UP, and BNSF;"* and that because each of CSX, NS, UP, and BNSF reaches 
the Gulf Coast and because each of UP and BNSF has lines Unking Chicago with gateways to Mexico, 
it should be possible for CP, by working with one or more ofthese U.S. connections, to provide efficient 
integrated "NAFTA Corridor" raU services m competition with those tiiat wiU be offered by CN/IC and 
the CN/IC/KCS Alliance."^ CP claims, however, that unless an appropriate condkion is unposed, CN 
will have the wherewithal to thwart the "NAFTA Corridor" rad services envisioned by CP. 

Two Ontario/Michigan Crossings. CP insists that there are, on the Ontario/Micdgan border, 
only two important crossings for traffic movmg by raU between points m Canada, on the one hand, and, 
on the other, points in the United States and Mexico (includng container braffic movmg via the Fort of 
Montreal between pomts m Europe and points in the United States): the St CIdr Tunnel, wdch links 
Port Huron, MI, and Samia, ON, wdch was constmcted in the lOtii decade of tiie 20th centtuy, and 
wdch is used only by CN; and the Dettok River Tunnel, which links Dettoit MI, and Wmdsor, ON, ."l^^--
wdch was constmcted m tiie 1st decade ofthe 20th centuty, and which is used by CP, CN, CSX, NS, 
and Conrail.'** The key difference between the two tunnels, from CP's perspective, is that the relatively 
new St Clair Tunnel has something that the relatively old Detrok River Tunnel lacks: sufficient vertical 

'̂ ^ The broad override contemplated by UP is drected at two agreements m particular: the 
Springfield-Chicago Divisions and Haulage Agreement (the Springfield-Chicago Agreement), wdch 
gave GWWR commercial access via SPCSL to Chicago and Chicago connecting railroads; and the 
Godfrey-Springfield Trackage Rights, Haulage and Interchange Agreement (the Godfrey-Springfield 
Agreement), which provided for the preservation of GWWR's Springfield interchange and Cdcago 
access in tfie event that GWWR abandoned its Roodhouse-Springfield lme. geg UP-8 at 71. The broad 
ovenide contemplated by UP is further directed at certam supplementary agreements that have been 
negotiated in recent years. See UP-8, Tab D at 9-10. 

'^ Although CP's Imes also serve British Columbia, Alberta, Saskatchewan, and Manitoba, the 
focus of its interests in this proceeding is on ttaffic moving from/to points in Ontario and Quebec. 

'*' The "NAFTA Corridor" contemplated by CP is the north-south corridor linking points in 
Canada (particularly points in Ontario and Quebec), on the one hand, and, on the other, points in the 
United States and Mexico. 

"* Consolidated Rail Corporation is known as Conrail. 
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clearance to handle double-stacked 9'6" containers and the new generation of high-dimension rdl cars. 
CP indicates that the Dettoit River Tunnel: cannot handle double-stacked 9'6" contamers; cannot even 
handle containers m a 9'6"/8'6" double-stack configuration; can handle only 8'6" or smaller containers in 
double-stack service; and cannot handle the new generation of high-dimension rail cars.'*^ 

A Third Ontario/Michigan Crossing. CP acknowledges that there is, at Sault Ste. Marie, a 
thkd Ontario/Michigan rail crossing. CP insists, however, tiiat die Sault Ste. Marie crossing is not as 
important as the St Clair and Dettoit River Tunnels: because Sault Ste. Marie is located too far to the 
north, on Michigan's Upper Peninsula; and because the line that crosses between die United States and 
Canada at Sault Ste. Marie is operated by WCL, a regiond carrier tfiat (unUke CP and CN) does not 
reach Canada's commercid centers. 

Improved Clearance Needed. CP recogdzes that, given the capacity differences between the 
St. Clak and Dettok River Tunnels, CP will be able to offer efficient mtegrated "NAFTA Corridor" rail 
services m competition vrith those that will be offered by CN/IC and the CN/IC/KCS Alliance ody if CP 
can develop an improved clearance route capable of handling double-stack intermodal containers and 
the newest generation of high-dimension rail cars increasingly favored by automotive shippers. CP 
claims, in essence, that, as a practical matter, any such improved route will have to be developed dther 
by enlarging the Dettoit River Tunnel itself or by bdlding a new tuimel knmediately adjacent to the 
Dettok River Tunnel. CP contends tfiat because its only cross-border route servmg the 
Ontario/Micdgan border is via its line passing through Dettok and Windsor, it cannot as a practical 
matter, develop an improved clearance route by constmcting a tunnel at some location other than 
Dettoit-Wmdsor. CP fmther contends that, agam as a practicd matter, any replacement tunnel 
constmcted at Dettoit-Windsor wiU have to be consbructed in the Dettoit River Tunnel's right-of-way. 

"^ The Detroit River Tunnel has two tubes. (1) CP indicates that tfie north tube, which was 
recently enlarged (see CPR-14 at 32-33), can handle double-stacked 8'6" containers, as well as 
conventional tri-level automobile cars. CP concedes that it would be physically possible to move 
containers in a 9'6"/8'6" double-stack configuration through the north tube, but contends: that a ttain 
moving at normal speed with containers in such a configuration would rock, risking collision witii the 
sides ofthe tunnel; that therefore, a train handUng containers in such a configuration would have to 
move at an exttemely low speed; that however, even such low speed movements would raise serious 
safety issues, and would require additional locomotive power; and that accordingly, the movement of 
containers in a 9'6"/8'6" double-stack configuration through the north ttibe would not be operationally 
feasible. (2) CP indicates that the south tube is even more severely restricted. CP clauns that the south 
tube: can be used only for conventional car types, such as boxcars, tank cars, hoppeis, and gondolas; and 
caimot accommodate multilevel finished automobile cars, many types of automotive parts cars, piggy
backs, or double-stacked containers of any size. CP insists, in fact that the south tube cannot be used for 
most tunnel ttaffic, and that, in consequence, the tunnel cannot ^s a practical matter, be used for 
directional mnning. See CPR-14 at 126-27. 
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The Problem. CP contends: that the Dettok River Tuimel is wholly ovraed by the Dettoit River 
Tunnel Company (DRTC);"* that DRTC is wholly owned by the CNCP Niagara Dettok Parttiership 
(CNCP Partnership), an Ontario partnership m wdch CN and CP have equal 50% mterests; and that the 
Dettoit River Tunnel has been leased by DRTC to the CNCP Parmership pursuant to a 999-year lease."' 
CP further contends: tiiat the CNCP Partaership Agreement (sg£ CPR-14 at 39-98) designates CN as 
the parmer responsible for day-to-day operation and maintenance ofthe tunnel (including dispatching 
and security); that the CNCP Parttiership Agreement requkes the consent of both partners for any 
expenditure to improve the clearances ofthe tuimel; that the CNCP Parinership Agreement requkes die 
consent of both partners for any project involving either consbruction of a replacement tunnel by DRTC 
or the use by CP (or a third party) of DRTC approach trackage or right-of-way in constmctmg a new 
tunnel; and that, under the CNCP Partnership Agreement, CN would be entitled to Vi ofthe base charges 
(net of operating and mamtenance expenses) coUected for use of any enlarged or replacement tunnel 
bdlt by DRTC or tiie CNCP Partnership, even if such enlargement or replacement were fmided entkely 
by CP. CP claims that, although most ofthe trains usmg the Dettok River Tuimel are operated by CP,'^ 
the CNCP Partnersdp Agreement as a practical matter: effectively confers upon CN tiie power to veto 
any effort by CP to improve the clearance ofthe Detrok River Tunnel route; and tiiereby confers upon 
CN the power to prevent CP and its U.S. Class I connections fiom creating a second integrated "NAFTA 
Conidor" route that would compete with CN/IC and the CN/IC/KCS Alliance for the growing volumes 
of ttaffic, particdarly automotive and mteimodd ttaffic, in that conidor. And, CP adds, it is reasonable 

" ' CP cldms that DRTC is a Micdgan coiporation, orgadzed under and subject to Micdgan 
law. Seg CPR-26 at 006 n.4. AppUcants claim that DRTC "is orgadzed dually under tiie laws ofthe 
Dominion ofCanada and the State of Michigan." S££CN/IC-62at31 n.49. For present purposes, the 
discrepancy is not material. 

'^' See Canadian National Railwav Company and Canadian Pacific Limited — Acquisition — 
Interests of Consolidated Rail Corporation in Canada Soutiiem Railwav Companv and Dettoit River 
Tunnel Company. Finance Docket No. 30387 (ICC served Sept. 4,1984) (approving the joint 
acquisition, by CN and CP, of all interests of Consolidated Rail Corporation m the properties of Dettok 
River Tunnel Company, Canada Southem Railway Company, and the Niagara River Bridge Company; 
and noting that CN and CP had created the CNCP Partnership to take title to these interests). See also 
Canadian National Railwav Company and Canadian Pacific Limited — Acquisition — Interests of 
Consolidated Rail Corporation in Canada Southem Railway Companv and Detrok River Tunnel 
Companv. Finance Docket No. 30387 (ICC served Jan. 16, 1985) (denying petitions to reopen the prior 
decision). 

"" CP indicates that, on average, 16 of the 22 ttains that pass through the Detroit River Tunnel 
each day are operated by CP. See CPR-14 at 132. CP claims that CN's use ofthe Dettoit River Tunnel 
declined sharply following the opening of the St. Clair Tunnel in 1995, and that CN now operates only 
one local train (on a round-trip movement) through the Detroit River Tunnel 3 days a week. 
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to expect that CN, having invested a great deal of money to acquire IC, and havmg invested more money 
to constmct new intermodal and automotive facilities on the Unes of IC and KCS, wiU have every 
incentive to "protect" ks mveshnents by rejecting any CP proposal that might weaken CN/IC's 
competitive position vis-a-vis CP. 

Relief Sought By CP. CP contends tbat the CN/IC conttol appUcation should be denied, unless 
we condition any order approving that application by requiring CN: to cause the CNCP Partnership to 
convey to St.L&H 100% ofthe outstandmg shares of DRTC;'" and to make such ancUlaty changes to 
the CNCP Partnership Agreement and other agreements relating to the Dettoit River Tunnel as may 
reasonably be necessaty to transfer fiiU ownersdp and management of DRTC and the Dettok River 
Tunnel firom CN to St.L&H. CP contends that the sought divestiture: is necessaty to assure the ability 
of CP and its U.S. Class I connections to mount an effective competitive response to the CN/IC merger 
and the CN/IC/KCS Alliance; is operationally feasible; would not dilute any public benefits that might 
otiierwise result from the CN/IC merger; wodd not have a negative impact on CN (because, m recent 
years, CN's use of the Dettoit River Tuimel has been minimal, and because, in any event, CN would 
retam the right to operate through the Detroit River Tunnel); and would not have a negative impact on 
competition (because CN and dl other cunent users ofthe Dettoit River Tunnel would retain thek 
existmg rights with respect to use of that tunnel).'^ 

Nexus. CP concedes that CN's prerogatives under the CNCP Partnersdp Agreement predate the 
CN/IC conttol transaction, but insists that the CN/IC conttol ttansaction will increase CN's incentives to 
exercise those prerogatives. CP claims, in particular, that post-ttansaction, CN will have, for the fkst 
time, an incentive to use its ownership position m the Dettok River Tunnel for the benefit of IC (which 
will be under common conttol with CN) and to the detriment of carriers such as UP and BNSF (which 
will not). And, CP adds, die CN/IC conttol ttansaction m conjunction with the CN/IC/KCS AUiance 
will give CN a new incentive to hmder constmction of a high-clearance tunnel at Dettoit in order to 
enhance its own ability to compete for certdn Ontario automotive shipments for which CN does not 
compete aggressively today, gee CPR-26 at 012-014. 

' " St.L&H, a whoUy owned CPR subsidiary, holds CP's 50% interest in tiie CNCP Parmership. 

' " In their responsive appUcation, docketed as STB Finance Docket No. 33556 (Sub-No. 3), 
CPR and St.L&H seek authorization for the acqdsition of conttol of DRTC by St.L&H (and, indrectly, 
by CPR) through ownership of 100% ofthe outstandmg shares of DRTC. CP accepts that approval of 
the Sub-No. 3 responsive application would be subject to the labor protective conditions prescribed in 
New Yoric Dock Rv. — Control — Brooklyn Eastem Dist.. 360 I .CC 60 (1979), ahhough CP insists: 
that iu view ofthe fact that DRTC has no operating employees, the Sub-No. 3 transaction will have no 
adverse impact on any DRTC employees; and that, in view ofthe fact that the relevant labor forces of 
CN and CP are comprised solely of Canadian workers, s£g CPR-14 at 136, the Sub-No. 3 transaction 
will not affect any U.S. railroad jobs. 
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Extraterritoriality. CP insists that, although ttie CNCP Partnership Agreement is governed by 
Canadian law and although the Canadian end ofthe Dettok River Tunnel is located in Canada, we have 
jurisdiction to requke CN to vote its interest in the CNCP Partnership to cause the sale of DRTC s stock 
to St.L&H. See CPR-26 at 006-008. 

CN's Pledge; CP's Response; OMR's Response. CN has indicated that, "to render moot any 
concem the Board might have with respect to [the 'veto* aUegations made by CP and OMR], CN wUI 
agree not to exercise unfakly any 'rights' k may have under the [CNCP] Partnership Agreement to 
oppose any proposed Tunnel improvement project that has sufficient engineering, operational and 
economic merit to atttact the necessaty capital for its constmction without derogatmg the value of CN's 
existing mvestment in tiie Parmership. This agreement would be subject to CP's reciprocal agreement to 
the same effect" Seg CN/IC-56A at 158. CP insists, however, tiiat despite CN's "dgdy-caveated" 
representations concerning its future behavior, and despite CN's claim tiiat its "fiduciaty duty" under 
Canadian law to die CNCP Parmership wiU disciplme CN m tiie exercise of its parbiersdp 
prerogatives,"^ a commonly conttoUed CN/IC wUl have, if we do not approve the relief sought by CP, a 
variety of lawful means at its dsposal to prevent the development of an dtemative high-clearance raU 
route on die Ontario/Micdgan border, gea CPR-26 at 004. See also CPR-26 at 019-025 (CP's analysis 
ofthe arguments CN might rdse m support of an effort to block a major enlargement ofthe existmg 
tunnel or the constmction of a replacement ttinnel). See also OMR-8 at 10-11 (OMR msists that CN's 
"waffiing" has left "plenty of wiggle room" to render the consbruction of a replacement humel at Dettoit-
Windsor highly unlikely). "* 

Schedule Proposed by CP. CP contemplates that the divestiture of CN's interest in DRTC to 
St.L&H will occur as soon as practicable following the effective date of a find order ofthe Board 
requiring such divestiture. CF proposes that the Board grant the parties a period of 60 days following 
issuance ofthe Board's order to negotiate a definitive stock purchase agreement as well as appropriate 
changes to the CNCP Parmersdp Agreement and certam anciUary agreements relating to the Detroit 
River Tutmel. CP suggests that given the possibility that the parties may be unable to reach a 

' " Sea CN/1C-56A at 512-15. 

"* Ssaalss CN/IC-62 at 33 & n.50 (applicants have indicated: that CN's interest in the Detrok 
River Tunnel is for sale at fair market value; that, if the parties cannot agree on the fair market value, 
CN wiU seU its interest at the fair market value determined by a neutral third party; that, should CP or 
OMR later allege that CN has violated either ofthese commitments, CN will not object to a petition by 
either party to re-open this proceeding to address any anticompetitive harm found to resuk from such 
violation; but that CN reserves whatever jurisdictional and substantive objections it might otherwise 
make in a control proceeding to this Board's exercise of its conditioning power to secure any end then 
sought by CP or OMR). 
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negotiated agreement with respect to these matteis, the Board should retam jurisdiction to establish fair 
and equitable terms. 

The Finance Docket No. 30387 Proceeding. CP contends that in view ofthe competitive 
impact of CN's ownership ofthe St. Clak Tuimel and CN's heightened mcentive to exercise its 
ownership interest m DRTC to thwart effective competition foUowing consummation ofthe CN/IC 
conttol bransaction, we have jurisdction under 49 U.S.C. 722(c): to reopen the Finance Docket No. 
30387 proceeding on the grounds of substantially changed ckcumstances; and to determme that in view 
of such substantidly changed cireumstances, CN's jomt conttol of DRTC is no longer in the public 
interest. CP adds, however, tiiat we need not mvoke our 49 U.S.C. 722(c) jurisdiction, because 
(CP claims) we possess ample power to deal with the issue by granting the relief sought by CP m tds 
proceeding. SS£ CPR-26 at 007 n.5. 

Questions Respecting The Alliance. CP urges careful scmtiny ofthe CN/IC/KCS Alliance, to 
determme whether the AUiance and Access Agreements should be subject to regulation pursuant to the 
carrier conttol provisions (49 U.S.C. 11323 si seq.) and/or tiie pooling stahite (49 U.S.C. 11322). CP 
claims: that the Alliance and Access Agreements create a unique and unprecedented long-term 
relationship among CN, IC, and KCS; that pursuant to these agreements, the three Alliance railroads 
will closely coordmate thek sales and marketmg fimctions, operations, mformation systems, mvesbnents, 
and equipment fleets; that the relationship between CN/IC, on the one hand, and KCS, on the other hand, 
will be &r more interdependent than that created by the typical "Voluntary Coordination Agreement" 
between connectmg carriers; and that all thmgs considered, the AlUance may amount to a de facto 
consolidation of CN, IC, and KCS. CP fiirther claims: that the Alliance specifies die use of two 
interchange points (Springfield, IL, and Jackson, MS) for aU AlUance traffic; that under this 
arrangement on southbound ttaffic IC effectively sunenders ks long had (to Jackson) to KCS, while on 
northbound traffic KCS effectively sunenders its long haul (to Kansas City or, via GWWR, to 
Springfield) to IC; and that the agreement of IC and KCS to sunender ttaffic to one another at specified 
gateways for the good ofthe Alliance may constitute a poolmg of services between those canriers. 

CPR-17 Petition. In its CPR-17 petkion filed November 17,1998, CP cldms that to enable a 
better understanding ofthe CN/IC/KCS AlUance and its impact on the public interest we should initiate 
an investigation with respect to the AlUance and, in connection with that investigation, we should require 
supplementation ofthe record. CP contends: that the Alliance and Access Agreements may mvolve a 
pooling or division of traffic or services under 49 U.S.C. 11322(a); that the Alliance appears to involve 
elements of common control among, and may result in a diminution of competition in corridors served 
by, the three AlUance railroads;"" and that there is a question as to whether, and to what degree, CN 
might have exercised control or undue influence over IC in connection with the execution ofthe AUiance 

'̂ ^ CP contends, in particular, that the Alliance appears to involve common conttol of at least a 
substantial part ofthe day-to-day operations of CN, IC, and KCS. 
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Agreement. CP therefore asks that we require that applicants and KCS supplement the record with 
further information addressing the sttucture, implementation, and competitive effects ofthe Alliance and 
Access Agreements. CP asks, in particdar, that we reqdre applicants and KCS to address and provide 
facts regarding the foUowing: (1) the precise nature ofthe present and fiiture relationship among CN, IC, 
and KCS created by tiie AlUance; (2) the criteria of 49 U.S.C. 11323 as applied to the de facto 
consolidation of KCS operations with those of CN and IC; and (3) the competkive impacts ofthe 
AUiance and Access Agreements. CP adds tiiat if we requke applicants and KCS to supplement the 
record, wc should dso afford CP and other mterested parties an opportudty to conduct discovety and to 
file supplemental comments, and, to the extent diat we detendne that the AlUance is subject to Board 
approval, we should afford CP and other mterested parties an opportunity to seek appropriate conditions 
upon such approval."* 

Replies To The CPR-17 Petition. Pleadings responsive to the CPR-17 petition have beeii filed 
by applicants (CN/IC-40), KCS (KCS-I3), UP (UP-19), and John D. Fitzgerdd (JDF-5). (1) Applicants 
argue: that CP has neither identified any specific respect in wdch it was denied adequate discovety nor 
clearly identified the respects in which it seeks supplementation; that the issues raised in tiie CPR-17 
petition are essentially the same as the issues previously raised by UP and other parties b thek 
opposition submissions filed October 27,1998; that there is no need to consider the CPR-17 issues 
outside ofthe process and schedde established for this proceeding; and that, for these reasons, the CPR- .•'?^'^ 
17 petition should be stricken or denied, or disposition thereof should be deferred until after the filing of ^ 
applicants' rebuttd submissions (subsequently filed on December 16,1998). (2) KCS, in its KCS-13 
motion to strike filed November 30,1998, argues that the CPR-17 petition should be stricken, because it 
is (m KCS's view) a suneptitious attempt by CP to supplement the arguments already presented in its 
comments filed October 27,1998, because k seeks (again in KCS's view) reconsideration of two 
decisions (Decisions Nos. 6 and 11) after the expkation ofthe deadlme to petition for reconsideration of 
those decisions, and because (KCS claims) the issues raised m the CPR-17 petition are bemg fiilly 
addressed withm the context ofthe existing procedurd schedule."^ (3) UP argues that, although there is 
indeed (in UP's view) substantid evidence that the Alliance mvolves a common control relationship 
requiring Board approvd, the CN/IC conttol appUcation filed by applicants is subject to a fatal defect 
that cannot be cured by any amount of supplementation. (4) Mr. Fitzgerald supports the CPR-17 
petition. 

"* Sea aJsQ CPR-28 at 25 (CP urges that applicants be required to finther "declassify" the 
details of their anangements with KCS; the "declassification" that CP has in mind would apparently 
involve something more than the submission, which we requked in Decision No. 31, of redacted copies 
ofthe Alliance and Access Agreements). 

' " CP has replied to the KCS-13 motion to sttike. See CPR-21 (filed December 4, 1998). 
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ONTARIO MICIUGAN RAIL CORPORATION. OMR's submissions, much like CP's, arc 
focused upon the anticompetitive impacts that wiU assertedy exist post-ttansaction in view of CN's 
100% interest in the St. Clak Tunnel and its 50% interest m the Dettoit River Tunnel. 

Vertical Foreclosure. OMR contends that the CN/IC control ttansaction wiU have 
anticompetkive effects ofthe "vertical foreclosure" variefy because (OMR claims) appUcants, to secure 
the long-had movement of freight for which tiiey compete with connecting carriers and to maximize 
thek abUity to render single-line service, wiU close existmg gateways and tiirough-route, joint-rate 
arrangements. OMR insists, by way of example, that applicants can be expected to close the Dettoit 
gateway and to cancel whatever through-route, jomt-rate arrangements CN may have had (a) with CSX, 
on ttaffic moving between CN points in Ontario, on the one hand, and, on the other, points such as 
St. Louis, Memphis, and New Orleans (which are served by IC and CSX), and (b) with NS, on ttaffic 
moving between CN points m Ontario, on the one hand, and, on the other, pomts such as Peoria, 
Springfield, and CenttaUa, IL (which are served by IC and NS). OMR argues that, once CN/IC has 
closed the Dettok gateway and canceled any present CN-CSX and CN-NS through-route, joint-rate 
arrangements, the elimmation of CSX and NS as competitors for cross-border ttaffic moving via the 
Dettoit gateway will result in a substantial lessenmg of competkion d the considered markets.'^ 

..:. Tke Two Tunnels. OMR argues that the vertical foreclosure effects it anticipates will reflect 
!-| •'- :t CN's 100% mterest m the St Clair Tunnel (which OMR cdls die Port Huron-Samia hinnel, and wdch 

can accommodate every kind of rail equipment) and CN's 50% mterest in the Detroit River Tunnel 
(wdch OMR caUs the Detroit-Windsor tunnel, and wdch can accommodate neither double-stacked 9'6" 
contamer flatcars, nor 20'2" tri-level automobile rack cars, nor high-capacity automobile frame cars). 
OMR contends: tiiat CN/IC's exclusive access to the St Clak Tunnel will enable CN/IC to foreclose 
other railroads from participating m the handUng of mtemational contamer and automotive ttaffic; that 
indeed, CN/IC, in conjunction with KCS and KCS's affiliates (Tex Mex and TFM), will endeavor to 
monopolize that segment of NAFTA ttaffic flows, effectively denying CP, CSX, and NS, and other 
North American railroads as well, the opportunity to share in tiie movement of that ttaffic; and that, as a 
result ofthe CN/IC conttol ttansaction, the unified CN/IC (acting in conjunction with KCS, Tex Mex, 
and TFM) will be the only rdlroad able (a) to transport double stacked 9'6" containers fi^m the Port of 
Montteal to such major U.S. markets as St Louis, Memphis, and New Orleans, and (b) to u^nsport 

"^ OMR concedes that neither CSX nor NS has complained of its elimination as a connecting 
canier at Detroit on traffic moving to/from U.S. points. OMR insists, bowever, that CSX and NS are in 
no poskion to complain of such matters in view of their own recent participation in the Conrail conttol 
proceeding, which (OMR claims) was itself largely premised on the closing of gateways and the 
cancellation of through-route, jomt-rate anangements. Seg CSX Corporation and CSX Transportation. 
Inc.. Norfolk Southem Corporation and Norfolk Southem Railway Company — Conttol and Operating 
Leases/Agreements — Conrail Inc. and Consolidated Rail Corporation. STB Finance Docket No. 33388, 
Decision No. 89 (STB served Jufy 23, 1998) (CSJC/NS/CR). 
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automobiles and sports utility vedcles on 20'2" bri-level cars from Mexican assembly plants to 
disttibutors in Ontario and Quebec. OMR further contends: that the Dettok River Tunnel, which is 
incapable of handUng much of today's traffic, will become fimctionally obsolete over the next 10 years 
as 9'6" containers in double stack service and high cube automobile raU cars become the noim for long
distance movements; that, however, CN, given its access to the St. Clair Tunnel, will have no economic 
incentive to participate in the constmction of a replacement for the Dettok River Tunnel; and that, 
indeed, CN's economic incentiye will be to use its 50% interest in the Dettoit River Tunnel and in the 
Imes affording access thereto to block the constmction of a replacement tunnel. 

Relief Sought By OMR. OMR seeks a Board order requiring CN to convey to OMR CN's 50% 
interest m die CNCP Parmership. OMR contends diat the relief k seeks:'^ wiU allow for the 
constmction by OMR of a replacement Dettoit-Windsor tunnel not conttoUed by CN, that will have 
sufficient clearance to accommodate double-stacked 9'6" contamers, 20*2" tri-level automobile rack 
cars, and high-capacity frame cars; will thereby allow for the mamtenance of efficient, direct routings 
altemative to the single-line service to be offered by a unified CN/IC on cross-border shipments of 
contamers, automobiles, automodle parts, and NAFTA ttaffic flows between the U.S. and Canada, 
between the U.S. and Mexico, and between Canada and Mexico; and will, therefore, alleviate the 
anticompetitive consequences ofthe CN/IC control ttansaction, enhance the adequacy of ttansportation 
service to the public, and safeguard essential raihoad services.̂ "" 

Nexus. OMR concedes that the clearance limitations ofthe Dettoit River Tunnel predate the 
CN/IC conttol ttansaction. OMR contends, however: that the CN/IC control ttansaction, wdch will 
result m a substantid increase m CN's revenue potential from long-haul moves within the United States, 
wiU significantiy exacerbate the problems posed by the clearance limitations ofthe Dettoit River Tunnel 
and will tiiereby increase the need for its early replacement; that tiie consequences tiiat approval ofthe 
CN/IC control application wodd occasion (the closing ofthe Dettoit gateway, the cancellation of 
previously existing through-route arrangements, and the loss of inttamodal competition) call for 

'̂ ^ OMR notes that although the vertical foreclosure effects that it anticipates entail the closing 
(by CN) ofthe Dettok gateway and the canceUation (by CN) of existing through-route, jomt-rate CN-
CSX and CN-NS arrangements, OMR is not seeking a Board order requiring that the Detroit gateway be 
kept open and that any existing through-route, joint-rate CN-CSX and CN-NS anangements be 
continued. 

""" OMR concedes that the terms ofthe CNCP Parmership Agreement appear to preclude the 
transfer of CN's 50% interest to OMR witfiout CP's express consent. OMR insists, however: that 
because CP has not objected to the relief OMR seeks, k is reasonable to infer that CP would consent to 
the transfer of CN's 50% interest to OMR; and tiiat d any event, our authority to grant the relief OMR 
seeks cannot be circumscribed by the terms of a private agreement between CN and CP. 
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remediation by the Board;^' and that an unobtrusive means by wdch a replacement tunnel could be 
constmcted and die needed remediation accomplished would be a Board order allowing OMR to 
succeed to CN's 50% mterest in tiie CNCP Partnership, which (OMR cldms) would permit OMR to 
build, unmediately adjacent to the Dettoit River Tunnel, a high-clearance replacement binnel between 
Dettok and Wmdsor. 

Canada Southern. The CNCP Partnership has a 100% interest in die Dettok River Tunnel 
Company (DRTC); it also has a 100% interest m tiie Canada Southem Railway Company (CASO), 
wdch itself has a 100% interest in the Niagara River Bridge Company (NRBC); and tiie relief sought by 
OMR therefore envisions tiie ttansfer, from CN to OMR, not ody of CN's 50% interest in DRTC but 
also of CN's 50% mterest in CASO and its 50% interest m NRBC. In support of tfie CASO/NRBC 
aspect ofthe relief sought by OMR, OMR contends: that the CASO mamline runs 231 miles between 
Dettoit and Niagara Falls; that however, CN and CP, each of which has parallel lines of its own, have 
made little effort to develop CASO's operations; that at present roughly 77 miles ofthe CASO 
mamlme are out of service; that under OMR's partial ownership, CASO would be developed to handle 
increasmg amounts of overhead and local traffic; that overhead traffic can indeed be developed, given 
that CASO's Dettxiit-Buffalo route north of Lake Erie is 110 miles shorter tiian the CSX and NS routes 
south of Lake Erie; that local traffic can dso be developed, given that CASO has excellent sites for 
industrial development and given dso that southem Ontario has significant prospects for economic 
development, especidly for NAFTA-related busmesses; tfiat therefore, the CASO makiluie has tfie 
potential to produce significant levels of traffic; and that the additional ttaffic flows of a rehabilitated 
CASO would sigdficantly improve the economics ofthe Detroit-Windsor tunnel project that OMR 
intends to undertake. OMR adds tfiat if it is allowed to purchase CN's mterest in the 
CNCP partnership, it mtcnds to work with CP and a regiond railroad operator to aggressively develop 
the CASO route as a major rail feeder to the Dettoit River Tunnel. 

Extraterritoriality. OMR msists that although the CNCP Parmership's raihoad properties and 
transportation activities are located maidy in Canada, we have sufficient jurisdiction to grant tfie relief 
sought by OMR. OMR contends: that CN is a party to this proceeding, and, as a party, has submitted 
itself to the jurisdiction ofthe Board; that CN, by seeking approval for the CN/IC conttol ttansaction, is 
subject to the broad conditioning power with which the Board is vested to assure that the proposed 

~°' OMR claims that, until now, CN has not had much to lose from forfeiting cross-border traffic 
to its competitors at the Detroit gateway, because, untU now, CN's U.S. operations extended ody to 
Chicago. OMR fiirther claims: that the CN/IC control transaction will extend CN's U.S. operations all 
the way to New Orieans; that the CN/IC/KCS Alliance will extend CN's reach deep into Mexico; tfiat 
given the conttol transaction and the Alliance, CN will henceforth have much more to lose from 
forfeiting cross-border traffic to its competitors at the Dettoit gateway; and that CN will therefore have, 
post-ttansaction, a much greater incentive than it has previously had to use its 50% interest in the Detroit 
River Tunnel to block constmction of a high-clearance replacement tunnel. 
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transaction is consistent with tfie public interest; and that, "[s]o long as the Board has jurisdiction over 
the railroad or raihoads before it, k matters not that the effect of its decision largely impacts Canadian 
operations." Ssa OMR-8 at 6-9. Witfi respect to the CASO/NRBC aspect ofthe relief sought by OMR, 
OMR contends: that CASO was built principally as an overhead route for U.S. origin and destination 
traffic movmg between eastem and westem points; that CASO has the most direct route between Dettok 
and Buf&lo; that tfie rehabilitation of CASO as an overhead route could significantly reduce congestion 
on U.S. rdl lines south of Lake Eric; and that it would be conttaty to U.S. and Canadian ttansportation 
interests to allow the CASO route to disappear. Sea OMR-8, V.S. Roach at 3. 

Schedule Proposed By OMR. OMR contemplates: that the terms and conditions for its 
acquisition of CN's 50% mterest m the CNCP Parttiership will be negotiated by tfie parties withm 90 
days ofthe effective date ofthe Bead's decision; and that if negotiations fail, the Board will, upon the 
request of either party, set the terms and conditions for the acquisition. 

Status Of OMR And The New Tunnel. OMR contends: that k is not a railroad or an entity in 
conttol of a raihoad; that DRTC, CASO, and NRBC comprise a smgle raihoad system; that it therefore 
foUows that acqdsition by OMR of conttol ofthe CNCP Partnersdp would not be a ttansaction 
requking approval under 49 U.S.C. 11323; that >n any event, the bransaction contemplated by OMR 
vrill not involve acquiskion by OMR of conttol ofthe CNCP Partnersdp (because, given CP's 50% 
interest m that partnership, acquisition by OMR of CN's 50% interest wiU not result in "control" withm 
the meaning of 49 U.S.C 11323); ttiat OMR's acquisition of CN's 50% interest in the 
CNCP Partnership will merely safeguard OMR's abiUty to bdld and operate, immediately adjacent to 
the Detroit River Tunnel, a new high-clearance tunnel that would be available for the use ofthe rdhoads 
serving the area; tiiat OMR does not contemplate that OMR itself wiU become a rdhoad even if OMR 
consbnicts a new tunnel; and that the new tunnel will simply replace the existing tunnel, and will not 
involve any "mvasion" of new territory. OMR therefore argues that even if the relief k seeks is granted 
and the new tunnel it contemplates is constmcted: OMR wUl not become subject to the jurisdiction of 
the Board; and constmction and operation ofthe new tunnel will not require the approval ofthe Board. 
OMR also argues that because k is not a railroad and will not become a railroad, and because rdl 
operations through the replacement tunnel that OMR proposes to build will be conducted by the railroads 
in the area, no employees will be affected by the Board's approval ofthe relief sought by OMR.^ 

The OMR-CP Relationship. CP contends: that CP and OMR are not actmg in concert; that the 
only agreements that CP has made with OMR (or with its predecessor, American East Corporation) are 
an agreement conceming the provision of CP ttaffic data to the predecessor (in order to facUitate its 
analysis of a possible new rail tunnel at Dettoit) and, more recently, an agreement pursuant to wliich CP 
agreed to bear half the cost of retaining a consdtant to perform a feasibility study for a possible new 

, < r = ^ 

'"^ OMR contemplates that most ofthe traffic that would move through the new tunnel would be 
handled by CP, CSX, and NS. 
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tunnel; that CP has not entered into any agreement with OMR concemmg development ofthe DRTC 

property; and diat diere are no undisclosed "intenelationsdps" between CP and OMR. Seg, CPR-26 at 

016-017. CP has also indicated that k opposes the appUcation filed by OMR in STB Finance Docket 

No. 33556 (Sub-No. 2). Seg CPR-27 at 2. Se§ also CPR-28 at 23-24 (CP contends tiiat OMR's 

divestiture proposd does not represent a viable altemative to the relief sought by CP). 

COMMENTS RESPECTING TUNNEL ISSUE. A number of parties have submitted 
comments respecting tfie Michigan-Ontario tunnel issue raised by CP and OMR. 

Comments Of Michigan Gov. John Engler. Governor Engler, who supports the CN/IC confrol 
application, indicates that he would Uke to see a new privately developed rail tunnel between Dettoit 
and Wmdsor and that he encourages CN and CP to work together to remove impediments to tiie 
development of such a tunnel. Govemor Engler adds, however, that his support for the CN/IC merger is 
not predicated upon the resolution of the tunnel issue. 

Comments OfU.S. Rep. Carolyn Kilpatrick, U.S. Rep. John Conyers, Jr., And U.S. Sen. Carl 
Levin. Rep. Kilpatrick, Rep. Conyers, and Sen. Levm contend: that the Dettoit-Windsor area needs a 
new railroad tuimel to provide competition m routes and services along die U.S.-Canada border tiiat 
CN's control of both the S t Clak Tunnel and the Dettoit River Tunnel wiU preclude constmction of a 
new tunnel and the competition that would resdt; and that CN should therefore be required to seU its 
ownership interest in the Detroit River Tunnel so that a modem new tunnel may be constmcted m the 
Dettoit-Windsor corridor. 

Comments Of Detroit Mayor Dennis W. Archer. Mayor Archer, who is concemed by CN's 
ownership ofthe St. Clak Tunnel and its co-ownership ofthe Dettoit River Tunnel, asks that we examine 
whether the proposed merger will limit options available to sdppers engaged in U.S.-Canadian ttade. 
Mayor Archer asks, in particular, that we address the following questions: (1) Do we agree that an 
increasing volume of rail traffic is being diverted firom Dettoit to Port Huron? If so, do we agree that tfiis 
is due to the limitations ofthe current Dettoit-Windsor tunnel? (2) Do we believe that CN's ownership 
ofthe S t Clair Tunnel and ks co-ownership ofthe Detroit River Tunnel limit rail fransportation options 
to shippers in southeast Michigan or elsewhere? If so, could this lead to dgher (perhaps monopolistic) 
prices for shippers moving goods across the U.S.-Canada border? (3) Do we believe that CN's 
co-ownership ofthe Dettoit-Windsor rail mnnel prevents or limits the abiUty of others to constmct and 
operate a new rail tunnel in Southeast Michigan? 

Comments Of Windsor Mayor Michael D. Hurst. Mayor Hurst contends that because CN 
conttols the two Michigan-Ontario rail tunnels, the CN/IC merger, if not properly conditioned, will give 
CN too much conttol over U.S.-Canada rail fraffic, and will thereby result in a substantial drop in rail 
competition and the economic dislocations that are associated with monopolistic environments. Mayor 
Hurst therefore asks that we condition the CN/IC merger by requiring CN to divest its 50% interest in 
the Detroit-Windsor Tunnel and its approaches. 
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Comments Of Dewitt J. Henry, Assistant County Executive Of Wayne County, M, Mr. Henry 
contends: tiiat the merger of CN and IC will reduce transportation competition and economic 
development potential in the Dettoit area; that it will reduce the importance of Dettoit as an interchange 
location with other railroads; that, for tiiese reasons (among others), continued conttol by CN of both the 
St. Clak and Dettok River Tunnels is unacceptable; and tiiat CN should therefore be required to sell its 
ownership interest in the Detrok River Tunnel. 

Comments Of Paul E. Tait, Executive Director Of The Southeast Michigan Council Of 
Governments. Mr. Tait contends tiiat a new Dettoit-Windsor area raU tunnel, one able to accommodate 
modem rad equipment could provide competition in routes and services dong tiie U.S.-Canada border. 
Mr. Tait, noting the recent designation by Congress ofthe 1-94 corridor from Port Huron to Chicago 
through Detroit as a high priority ttansportation corridor, msists that k is important that any decision we 
make should not run counter to efforts to increase intemational ttade m Southeast Michigan. And, Mr. 
Tak adds, m view of the recent allocation by Congress of fdids for a new fieight inteimodal tenninal to 
serve tfie needs of the automotive industty and other sdppers in die Dettoit area, it is dso important that 
any decision we make shodd not adversely affect the viadlity of tds inteimodd &cility. 

Comments Of Albert A. Martin, Director Of The Detroit Department OfTransportation. Mr. 
Martin contends that 1° view of CN's ownership interests m the two Michigan-Ontario raU hinnels, the 
CN/IC merger may have a detrimental impact on the economic development ofthe City of Detroit 
Mr. Martin adds: that there is a clear need for a new raUroad tunnel between Dettok and Windsor; that 
such a tunnel would provide much needed competition and preclude monopolistic transportation by CN; 
and that CN should therefore be requked to commit to taking all necessaiy actions to make a new 
Detroit-Windsor rail tunnel a reality at the earliest possible date. 

Comments Of W. Steven Olinek, Deputy Director Of The Detroit/Wayne County Port 
Authority. Mr. Olinek, who fears that the CN/IC merger wiU reduce transportation competition and 
economic development potential in die Detroit area, urges that CN be reqmred to sell its ownership 
interest m tiie Dettoit River Tunnel. 

NORTH DAKOTA. North Dakota fiurms produce substantial quantities of spring wheat, duTum,-
barley, beans, and oilseeds (these and similar products produced on North Dakota farms are hercmafler 
refened to generally as "agricultural commodities"). North Dakota indicates that 90% ofthe 
agricultural commodkies produced in North Dakota are exported from the state, and that the vast 
majority ofNorth Dakota agricultural products exported from the state are fransported by rail. North 
Dakota fmther indicates: that it is absolutely dependent upon rail service for the movement of its 
agricultural commodities to market; that it receives rail service from two Class I railroads (BNSF and 
Soo), and also from three shortlines diat feed traffic to the two Class I railroads; that access to the Pacific 
Nonh West is provided by BNSF; that access to Minneapolis and Chicago is provided by a single-line 
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BNSF routing and dso by a single-line Soo routing; and that access to the Gulf of Mexico is provided by 
a smgle-line BNSF routing and also by a joint-line Soo-lC routing (the Soo-IC routmg is via Chicago).'"' 

The Soo-IC Routing. North Dakota clauns that the Soo-IC routing to the Gulf provides access to 
elevators in Louisiana, Mississippi, and Alabama that are critical to the sale ofNorth Dakota agricultural 
products on world markets. North Dakota contends that the service package provided by die Soo-IC 
routing is vastly superior to other service routes: because tiie cycle times for equipment used on the Soo-
IC route are much lower than the comparable cycle times for equipment used on altemative routes; 
because Soo and IC, udike BNSF and UP, are regional raihoads tiiat have sigdficant financial 
mcentives for movmg North Dakota agricultural commodities, that do not serve competing grain markets 
that make demands on equipment or service, and that have no reason to fiivor thek own long-haul single-
line routes; and because certain important elevators m tiie Gulf region are rail-served exclusively by IC. 

Consequences Of CN/IC Merger. North Dakota contends: that fdmeis in Alberta, 
Saskatchewan, and Manitoba compete with farmers m North Dakota for the sde of identical agricultural 
commodities on the world market; that the economic interests of a unified CN/IC (i.e., its desire to 
maximize its single-line long-hauls) wUl invariably lead CN/IC to favor agricultural commodities 
produced m Westem Canada vis-a-vis agricultural commodities produced in North Dakota; that CN/IC, 
to maximize its smgle-line long-hauls, wiU raise rates charged to North Dakota shippers for movements 
on IC from Chicago to the Gulf; and that the resultmg loss ofthe IC gateway (i.e., the resulting loss of 
the "friendly" IC connection at Cdcago) will reduce the competitiveness ofNorth Dakota agricultural 
commodities on world markets. North Dakota insists that because North Dakota is so rail-dependent 
and has aheady been so hard d t by the recent fdl m grain prices world-wide, the reduction in 
competitiveness that would accompany an unconditioned CN/IC merger would have a catasttophic 
impact. And, North Dakota vrams, the loss ofthe Chicago gateway with IC might cause Soo to become 
non-viable m the North Dakota market, which would give BNSF (the only other Class I railroad m North 
Dakota) a sbranglehold on North Dakota's economy.̂ "* 

'°^ North Dakota contends: that tmcks simply cannot handle the long-distance movement of 
significant volumes of agricultural commodities to the Gdf or to barge terminals in Minneapolis or St 
Louis; that North Dakota does not have any navigable waterways capable of moving agricultural 
commodities by barge or ship; that although small quantities ofNorth Dakota agricultural commodities 
move to Minneapolis by rail for loading onto barges, it is not economical to move vast quantities of 
North Dakota agricultural commodities to Minneapolis for loading onto barges; and that due to the 
nature and configuration of certdn elevators in Louisiana and Mississippi, some ofNorth Dakota's 
agriculturd commodities exports must be moved exclusively by rail. 

""* North Dakota insists that a three-railroad joint-line routing involving IMRL would not 
provide an effective altemative to the pre-merger Soo-IC joint-line routing. A Soo-IMRL-KCS routing, 

(continued...) 
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Consequences Of The Alliance. North Dakota contends that, just as tiie CN/IC merger will 
jeopardize the ability of many North Dakota elevators to compete in soutfieastem domestic markets and 
in foreign markets accessed via tho Gulf of Mexico, the CN/IC/KCS Alliance will similarly impak North 
Dakota's access to southem domestic markets and Mexican markets.^ 

Relief Requested. North Dakota urges the knposition of a "gateway protection" condition 
intended to preserve a competitive gateway for Soo through Chicago \o pokits served by IC. The 
specific condtion sought by North Dakota: would require CN/IC to grant haulage rights to Soo, or to 
such other cairier as may be designated by North Dakota, to allow that carrier to quote rates on 
agricultural commodities originating m North Dakota and movmg to points served by IC; and would 
require CN/IC to carty aU traffic to and from tiiese elevators or other receivers as agent for tfie selected ' 
cairier m a non-discriminatoty manner and at rates which provide IC the same net contribution k 
currently receives handling traffic at interline rates today to and from Chicago. North Dakota, which 
opposes the CN/IC merger absent the imposition ofthe requested condition, msists that therelief it seeks 
provides the only way to preserve both the ability of Soo to provide essential services in North Dakota 
and the abiUty ofNorth Dakota producers of agricultural commodities to compete on a level playmg 
field with producers in Canada and in other regions ofthe United States. And, North Dakota adds, the 
hadage condtion it seeks: wUl not adversely affect CN/IC's ability to achieve the announced benefits 
of the merger; is, va fact, consistent with public statements made by applicants regarding thek plans to ./-'~ 
maintain open gateways post-merger;^"' and is, m reality, nothmg more than a commercial altemative to 
an open gateway.̂ "^ 

^''*(...contmued) 
North Dakota claims, would be far too circuitous as compared to the Soo-IC routmg. And, North Dakota 
adds, joint-line routmgs involving either BNSF or UP would not be effective either: because BNSF and 
UP can be expected to favor markets where they provide single-line service; and because BNSF, m 
particular, has an interest in expediting Soo's departure from North Dakota. 

""̂  North Dakota indicates that ttaffic originated by Soo is cunentiy interchanged wkh KCS at 
Kansas City en route to southwestem domestic markets and Mexico. 

'"* Applicants have indcated that a unified CN/IC "will have no incentive to ignore North 
Dakota's grain traffic by closing gateways." Seg CN/IC-56A at 132. 

"̂̂  North Dakota ekes Union Pacific — Confrol — Missouri Pacific: Westem Pacific. 366 
L C C 462 (1982) fUP/MP/WPI. and Santa Fe Southem Pacific Corp. — Control — SPT Co.. 2 
l.C.C.2d 709 (1986), 3 I.C.C.2d 926 (1987) fSF/SP). in support ofthe proposition that relief should be 
imposed to protect the essential services provided by Soo, the neutral gateway provided by IC, and the 
CN-IC routing now available to North Dakota shippers. 
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Response By CP. CP contends that in view of applicants' assurances that they will have no 
incentive to close gateways, there should be no reason why applicants would object to die hadage rights 
proposed by North Dakota. CP adds that, if we elect to impose such rights, Soo will exercise such rights 
to provide vigorous competition for north-south grain shipments. See CPR-28 at 24 n.31. 

EXXON. Exxon, the largest U.S.-based pettoleum refiner and the third largest U.S.-based 
chemical company, contends that the CN/IC conttol ttansaction, togetiier witii the CN/IC/KCS AlUance, 
effects a de facto CN/IC/KCS merger that has harmed and wiU continue to harm competition at Exxon's 
Baton Rouge faciUties.^' 

Exxon's Baton Rouge Facilities. Exxon operates, m or near Baton Rouge, five faciUties that 
originate approxunately 25% of Exxon's total nationwide raU sdpments: its Baton Rouge Plastics Plant 
(BRPP); its Baton Rouge Polyolefins Plant (BRPO); its Bahin Rouge Refmery (BRRF); its Baton 
Rouge Chemical Plant (BRCP); and its Baton Rouge Finishing Plant (BRFP). Exxon contends tiiat, as a 
practicd matter, these faciUties, for the most part: (a) are rail-served both by IC and KCS, but by no 
otiier railroad; or (b) are rail-served solely by IC, but have a KCS build-in/build-out option; or (c) are 
rail-served solely by KCS, but have an IC build-in/bdld-out option. See ECA-7. V.S. Townsend, 
Exdbit I (a map). Exxon therefore argues: that m the context of the Alliance, all of these facUities 
should be regarded as 2-to-l facilities; and that the Alliance, by udting the two caniers (IC and KCS) 
that together originate 94% ofthe raU cars movmg outbound from these facilities, will have 
anticompetitive impacts at d l ofthese facilities.̂ *" 

(1) BRPP is located approximately 2 miles north of Baton Rouge, and has dkect rail access both 
to IC (to wdch BRPP has dways had direct access) and to KCS (to which BRPP has had dkect access 
since tiie completion, m 1996, of a bdld-m project). Exxon concedes that UP has access to BRPP via 
switching, but insists that UP is effectively foreclosed by high switch charges (access via IC would cost 
$675 per car; access via KCS would cost $777 per car).^'* 

""̂  Exxon also contends that the Alliance Agreement is a pooling agreement See ECA-14 at 8-
10. 

^°' Exxon contends: that tmck, barge, and pipeline arc not feasible substibites for the ttaffic 
originated at its Baton Rouge faciUties; and that, although UP operates within 5 miles ofthese facilities, 
UP does not cunentiy have direct physical access to these facilities and UP build-ins to these facilities 
would not be economicdly feasible. 

^"' Exxon indicates that the $777 access-via-KCS switch charge consists of a 5715 charge by 
KCS and, because KCS will not deliver tiie car directly to UP, a S62 charge by IC. 
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(2) BRPO is located approximately 3.2 miles north of Baton Rouge, and has drectraU access to 
KCS ody. Exxon concedes that both UP and IC have access to BRPO via switching, but insists that 
both are effectively foreclosed by high switch fees. Exxon contends, however: that it has an IC build-in 
option; that, in fact, a build-in project from IC to BRPO is under development; and that, prior to the 
establishment ofthe Alliance, Exxon and IC intended to complete tiie build-m by mid-2001. 

(3) BRRF and BRCP are located in a smgle "complex" that is kself located knmediately west 
and north of Baton Rouge, (a) Some ofthe loading facUities m the BRRF/BRCP complex have direct 
rail access both to IC and to KCS. Exxon concedes that UP has access to these loading facilities via 
switching, but msists that, for most ofthe traffic origmating at facilities m the BRRF/BRCP complex, 
UP is effectively foreclosed by high switch charges (Exxon indicates that UP would have to pay KCS a 
$314 per car switch fee and would have to pay IC a $400 per car switch fec).^" (b) Some ofthe loading 
faciUties in the BRRF/BRCP complex have direct raU access either to IC only or to KCS only. Exxon 
insists, however, that it could, with a modest mvestment and at its sole discretion (because it is the sole 
owner ofthe entire BRRF/BRCP complex), lay track or constmct new loading facilities within the 
complex to access the other railroad. 

(4) BRFP is located approximately 3 miles north of Baton Rouge, and has direct rad access to 
KCS ody. Exxon concedes that both UP and IC have access to BRFP via switching, but insists that both 
are effectively foreclosed by dgh svritch fees. Exxon cldms, however, that, because an IC line is 
located only a mile from BRFP, Exxon has an IC build-ki/bdld-out option at BRFP. 

A Three-Way Transaction. Exxon argues that the ttansaction contemplated by applicants is a 
three-way CN/IC/KCS transaction. Exxon contends: that the AUiance raihoads designed the AlUance to 
emulate, in evety way possible, the smgle-line service that ody a smgle raU network can provide; tiiat 
the AlUance railroads have marketed Alliance services as if the three raihoads were one; that the level 
of CN/IC/KCS integration contemplated by the AlUance Agreement has all the hdbnarks of a de facto 
CN/IC/KCS merger; and that as a practical matter, there is, fiom the perspective of a shipper like 
Exxon, no difference between a CN/IC/KCS merger and the CN/IC/KCS Alliance. Exxon further 
contends that the CN/IC conttol application confirms that the CN/IC control ttansaction and the 

( . ) 

^" Exxon concedes that UP does in fact handle fraffic originating at loadng facilities in the 
BRRF/BRCP complex, but suggests that, for the most part, UP can handle this fraffic eitiier because UP 
has exclusive access to the destinations or because the switchmg carrier (IC or KCS) does not have direct 
confrol ofthe entire route. Exxon apparently acknowledges that even accepting Exxon's view ofthe 
effects of the Alliance, the portion of the BRRF/BRCP fraffic that UP actually handles should perhaps 
be regarded, for the most part, as 3-to-2 fraffic. Ssa ECA-7 at 6 n. 18 (lines 6-8). Scgalsa ECA-7, V.S. 
Coulter at 2 (Exxon indicates that the portion ofthe traffic that is handled by UP to destinations served 
directly by the switching carrier moves under confracts that were established at a time when switching 
fees were significantly lower than they are now). 
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CN/IC/KCS Alliance are inexfricably intertwined. Exxon claims, by way of illustration of tds point: 
tiiat die rail-to-rail diversion sttidy submitted by appUcants does not evaluate the effects ofthe CN/IC 
conttol transaction m and of itself but, rather, evaluates the effects ofthe CN/IC confrol transaction m 
conjunction with the CN/IC/KCS Alliance and the CN/KCS Access Agreement; that, as a practical 
matter, many ofthe benefits tiiat applicants claun will be generated by the CN/IC confrol ttansaction 
cannot be redized absent the CN/IC/KCS Alliance; and tiiat tiie KCS brackage rights application clearly 
has notiiing to do witii the CN/IC conttol transaction in and of kself, but, rather, is entkely related to 
implementation ofthe CN/IC/KCS AlUance. The conttol fransaction and the Alliance, Exxon argues, 
are, in practical effect, two indivisible parts of a single fransaction that is mtended to effect a de facto 
CN/IOKCS merger. 

Alleged Harmful Effects Of The AlUance. Exxon insists that the conttol ttansaction m 
conjunction with die Alliance has already had anticompetitive effects tfiat will become more and more 
sigdficant as existing confracts expire and as CN, IC, and KCS gain experience with the implementation 
ofthe Alliance. Exxon contends, m particular: that the Alliance will involve tiie exchange by IC and 
KCS of competitively senskive information; that information gained by IC and/or KCS d Alliance 
transactions will inevitably be applied m connection with non-Alliance transactions; that IC and KCS 
cannot be expected both to exchange mformation with respect to the relatively large amount of traffic 
that can move via die AUiance and dso to remain unaffected by such exchanges when puiportmg to 
compete for the relatively small amount of non-AlUance ttaffic; and that, given the relatively smaU 
amount of non-Alliance ttaffic, the Alliance railroads will have every incentive to divert thek assets and 
personnel to Alliance movements, and will have no incentive to compete on non-Alliance movements. 
Exxon fiirther contends: that the Alliance railroads do not iiitend to establish the kinds of safeguards 
necessary to preserve IC vs. KCS competition; that because the carve-out provision^'^ permits the 
AlUance raihoads to detendne for themselves the ttaffic for which they will compete, the protections 
purportedly afforded by that provision wUl prove to be ineffectud; and that, in any event no protections 
at dl have been afforded to 1-to-l shippers that now have build-m options.^'^ Exxon therefore concludes 
that tiie combination ofthe conttol transaction and the AUiance wiU resdt in a reduction of competition 
(particularly IC vs. KCS competition), which will itself result (Exxon claims) in mcreases in rates and 
decreases in service quality. 

'̂̂  The reference is to the provision that makes the AUiance mapplicable to certam 2-to-I and 
3-to-2 movements. 

'̂̂  Exxon claims, by way of example, diat, given the Alliance, Exxon's IC bdld-in to the BRPO 
facility, which IC had intended to complete by mid-2001, is now in jeopardy, because neither a 
commonly controlled CN/IC nor a nominally independent IC will have an incentive to support a project 
that would serve only to cannibalize the monopoly profits of KCS. 
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Relief Sought. Exxon asks that we condition approval of tiie CN/IC conttol transaction by 
grantkig another Class I rdlroad cost-based direct access to Exxon's Baton Rouge facilities for the 
duration ofthe "de facto merger" (by which Exxon means the CN/IC conttol transaction m combination 
with the CN/IC/KCS AUiance). Exxon also asks that we condition approval ofthe CN/IC conttol 
transaction by imposing, to the extent feasible, conditions that will preserve Exxon's build-in options. 
Exxon msists that only direct physical access by another Class I raUroad will redress tiie competitive 
harm caused by the combination ofthe confrol transaction and the Alliance. 

Response To Applicants. Applicants have stipulated that the AUiance Agreement will not apply 
to any shipper if and when that shipper obtams dkect access to both CN/IC and KCS via a raihoad 
build-in, a shipper build-out a grant of haulage or trackage rights, or reciprocal switching. Exxon claims 
that this stipulation lacks an enforcement mechanism. Seg, ECA-14 at 5. Exxon also questions 
(apparently with reference to KCS) whether applicants consider this stipulation to be enforceable against 
evety AUiance raihoad. Ss£ ECA-14 at 6 n.l9: 

OCCIDENTAL CHEMICAL CORPORATION. Oxy Chem supports d e CN/IC merger but 
is concemed that the CN/IC/KCS Alliance may adversely impact future competition at an Oxy Chem 
chemicd production facUity located m Convent, LA, on IC's line between Baton Rouge and New 
Orleans. Oxy Chem indicates: that its Convent facUity is presentiy rail-served exclusively by IC; that, 
however, the facility is located approximately 7 miles from KCS's parallel Baton Rouge-New Orleans 
line; and tiiat therefore, die construction of a 7-mile connector Une would give Oxy Chem access to the 
KCS line and would allow Oxy Chem to enjoy tiie benefits of IC vs. KCS competition. Oxy Chem 
further mdcates that it is worried that the AUiance Agreement may adversely affect the 
build-in/bdld-out opportunity that presently exists at Convent The existence of the AUiance 
Agreement, Oxy Chem claims, creates a substantial risk that KCS will be unwilling to compete 
aggressively against IC to serve Oxy Chem's Convent fecility, especially m view ofthe fact tiiat it is not 
entirely clear that the AlUance Agreement's carve-out provision is intended to encompass a situation in 
which direct access to more than one ofthe Alliance raihoads is obtained in the future. '̂* 

Oxy Chem argues that we should consider, in our review ofthe CN/IC confrol transaction, the 
competitive impacts ofthe CN/IC/KCS AUiance Agreement as it relates to existing and future 
competition between IC and KCS. (I) Oxy Chem contends that we shodd exercise jurisdiction over the 
Alliance Agreement: because the AlUance Agreement is an integral part ofthe CN/IC merger 
transaction; because the substantial coordination of marketing, operations, equipment, and information 
systems by the Alliance railroads may impact competition between these railroads in the tenitories where 
more than one Alliance railroad presently operates; and because, given the degree of coodination 
envisioned among the Alliance railroads, the AUiance Agrccment may amount to an "acquisition of 

"'* The reference is to the provision that makes the Alliance inapplicable to certain 2-to-l and 
3-to-2 movements. 
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control" under 49 U.S.C. 11323 that has given and will contmue to give each Alliance raihoad the 
power to affect the "day-to day affaks" of each other Alliance raihoad. (2) Oxy Chem further contends 
that even if we conclude that the Alliance Agreement does not equate to an "acquisition of confrol" 
under 49 U.S.C. 11323, we should stUl undertake to analyze the competkive impact ofthe AlUance 
Agreement as part ofour review ofthe CN/IC merger application. We should do so, Oxy Chem insists, 
on account ofthe intrinsic relationsdp tiiat exists between the CN/IC merger and the CN/IC/KCS 
Alliance, as evidenced by the feet that details respecting the Alliance have been submitted by applicants 
as integral aspects ofthe merger. 

Oxy Chem contends that, if we approve the CN/IC merger, we should condition our approval by 
ensuring the preservation of all presently existing opportunities for shippers to receive future competition 
by obtaidng access to more than one ofthe AlUance raihoads. Oxy Chem urges, in particdar, the 
adoption of a condition that would require that the provisions ofthe Alliance Agreement be clarified to 
ensure that that agreement wUl not apply to situations where a shipper obtains direct access to more than 
one AUiance railroad in die future. This condition, Oxy Chem claims, would ensure that the AlUance 
Agreement will not eliminate or render meaningless Oxy Chem's presently existmg opportunity to obtain 
future competition at its Convent plant via a bdld-in from or a bdld-out to tiie nearby KCS Une. 

RUBICON AND UNIROYAL. Rubicon and Udroyal contend tfiat tiie CN/IC conttol 
(. :.>. A ttansaction, in conjunction with the CN/IC/KCS Alliance and the CN/KCS Access Agreement ^ U 

elimmate the KCS build-in option that thek IC-served Geismar facUities would otherwise have enjoyed. 

The Rubicon/Uniroyal FacUities At Geismar. Rubicon indicates: that it produces seven 
chemical products at its Geismar facility, which is rail-served exclusively by IC; that approximately 37% 
of its outbound shipments move by raU; that ta addition, approximately 173,000 tons of chlorine used 
annuaUy at its facility move inbound by rail; and that, together, the inbound and outbound movements 
amount to approximately 6,000 rail car shipments a year. Unkoyal indicates: that it produces various 
products at its Geismar facility, which is rail-served exchisivcly by IC; and that it relies upon rail service 
for inbound and outbound shipments amounting to approximately 600 carloads of material per year. 

The Finance Docket No. 32530 Proceeding. By petition filed Febmaty 24, 1995, KCS sought 
an exemption from the prior approval requirements of 49 U.S.C. 10901 to constmct and operate 
approximately 9 miles of ttack beginning at approximately MP 814 on its Baton Rouge-New Orleans 
line (MP 814 is located on the KCS Une in the generd vicinity ofthe intersection of Highways 30 and 
61) and extending m a northwesterly direction to the Geismar industrial complex near Gonzales and 
Sonento, in Ascension Parish, LA. KCS indicated that the new track would connect with the industrial 
ttack and facilities of three large shippers (BASF, Borden, and Shell) that were, and without the new 
KCS track would continue to be, rail-served exclusively by IC. 

•f;-;-
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By decision served June 30,1995, our predecessor agency condkionally granted die requested 
exemption from the prior approval.requirements of 49 U.S.C. 10901 for the constmction and operation 
ofthe new track, subject, however, to fiirther consideration ofthe anticipated environmental impacts. '̂̂  

In a Draft Environmental Impact Statement served Jdy 16,1997, our Section of Environmental 
Analysis (SEA): preUmmarily concluded that constmction and operation of either of two feasible 
altematives (refened to as Route A and Route B) would have no sigdficant environmental unpacts, 
provided that KCS were to implement the mitigation recommended by SEA; and preUmmarily 
recommended that we impose on any final decision approving constmction of Route A or Route B 
conditions requiring KCS to implement the mitigation recommended by SEA. '̂* 

By decision served August 27,1998, we ordered that the Fmance Docket No. 32530 proceeding 
be held m abeyance imtil die issuance of a final written dedsion m the STB Finance Docket No. 33556 
proceeding. We indcated: that the CN/KCS Access Agreement purports to allow KCS to serve tiie 
same sdppers that the new ttack wodd allow it to serve; that, furthermore, the access envisioned by the 
Access Agreement would avoid the dismptive environmental consequences that would be involved with 
the physical constmction of new track; that it would be hard to justify, either economically or 
envkonmentally, die consbruction contemplated m the Finance Docket No. 32530 proceeding when it 
had become apparent diat approvd of the CN/IC confrol ttansaction would mean that service by KCS . ^ ^ 
codd be provided over existing IC ttack; and that, given die circumstances, it would be inappropriate to 
take any further action m the Finance Docket No. 32530 proceedmg prior to the issuance ofour written 
decision m the STB Finance Docket No. 33556 proceeding.^" 

^" See Kansas Citv Southem Railwav Company — Constmction and Operation Exemption — 
Geismar Industtial Area Near Gonzdes and Sonento. LA. Finance Docket No. 32530 (ICC served June 
30,1995) (but noting, with respect to the Shell facility, that KCS, to reach tiiat facUity, would either 
have to enter mto a crossmg agreement with IC or receive crossmg authority under 49 U.S,C. 
10901(d)(1)). 

"'* See The Kansas Citv Southem Railwav Company — Constmction Exemption—Ascension 
Parish. LA fPraft Environmental Impact Statement]. Finance Docket No. 32530 (STB served July 16, 
1997). See, in particular, the Draft Environmental Impact Statement's Appendbc A, Figure A-2 (a map 
depicting the existing IC line, the existing KCS line, proposed KCS Route A, and proposed KCS Route 
B, and also the Geismar industrial complex facilities operated by BASF, Borden, Shell, Rubicon, and 
Uniroyal). See also RUB-14. Tab U, Exhibit A (this paper, which was filed in this proceeding, is a 
replication, in part, ofthe Figure A-2 map). 

''^ See Kansas Citv Southem Railway Company — Construction and Operation Exemption — 
Geismar Industrial Area Near Gonzales and Sonento. LA. Finance Docket No. 32530 (STB served Aug. 

(continued...) 
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The KCS Build-in Option. Rubicon and Uniroyal argue: that each now has a KCS build-m 
option; that these options will be eliminated by the CN/KCS Access Agreement; and that, in the context 
ofthe CN/IC control ttansaction, Rubicon and Unkoyd must therefore be regarded as 2-to-l shippers. 

(1) Uniroyal, in support of its claim that it now has a KCS build-in option, contends: that the 
new ttack contemplated by KCS in the Finance Docket No. 32530 proceeding includes an "industty 
connector" that would run through, or knmediately adjacent to, Unkoyal's property; that Uniroyal, when 
it gave its permission for the industry connector to cross its property, did so with the understanding that 
the industty connector would be extended to the Uniroyd facility; that the planned industty connector is 
located only a short dstance (approximately 2,500 feet) from the Unkoyal facility; and that there are no 
public rights-of-way which would need to be crossed for the industty connector to be extended to the 
Unkoyal facility. 

(2) Rubicon, in support of its claun that k now has a KCS bdld-m option, contends: that the 
planned mdustry connector is located ody a short distance (less than a mile) firom the Rubicon facUify; 
that although an extension to the Rubicon facUity would have to cross Uniroyal's property, Udroyal 
(wdch is a partial ovmer of Rubicon) has advised that k wodd allow the industry connector, when 
constmcted, to be extended to the Rubicon facility; and that there are no pubUc rights-of-way which 
would need to be crossed for the industry connector to be extended to the Rubicon facility. '̂̂  

(3) Rubicon and Unkoyd acknowledge that KCS, in its Finance Docket No. 32530 petition, did 
not explicitly mclude Rubicon and Unkoyd among tiie shippers that would be served by KCS's planned 
Geismar build-in line. Rubicon and Uniroyd contend, however: that the only reason that neither 
Rubicon nor Uniroyal was mentioned by name m KCS's Finance Docket No. 32530 petition is because 
neither was then prepared to commit ttaffic to KCS; that, however, KCS never mtended to restrict itself 
to serving only those sdppers (BASF, Borden, and Shell) that had made ttaffic commitments prior to the 
filing of KCS's Finance Docket No. 32530 petition; that KCS, in fact has acknowledged that 
regardless of whether a shipper committed in advance to use KCS, KCS did not intend to limit service 
via tfie Geismar build-in to the three shippers named in the build-in petition; and that there is nothing in 
the June 1995 decision conditionally granting the requested exemption that indicates that the build-in, if 
constmcted, would be limited to providing service to the tdec named sdppers only. 

-'^(...continued) 
27, 1998). 

'̂̂  Rubicon concedes that an extension to the Rubicon facility might have to cross the property 
of one ofthe parties named in the Geismar build-in petition (this is apparently a reference either to 
Borden or to BASF). Rubicon contends, however, that this would not create an obstacle to an extension. 
Sec RUB-14 at 24-25. 
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(4) Rubicon and Uniroyal insist that thek KCS build-in options will be effectively superseded by 
the CN/KCS Access Agreement, which wiU provide KCS with access to three Geismar shippers (BASF, 
Borden, and Shell) via IC haulage between Batt)n Rouge and Geismar, and via IC switching (or 
switching ananged for by IC) at Geismar. Rubicon and Unkoyal contend that as a practical matter, the 
KCS access provided for in the Access Agreement: wiU render moot the constmction by KCS of its 
proposed buUd-in ttack; and will thereby remove KCS as a potential competitor in Geismar for Rubicon 
and Uniroyd (and, indeed, for all shippers other tiian BASF, Borden, and Shell). 

(5) Rubicon adds that the loss of its KCS buUd-in option will cause Rubicon to suffer 
particularly onerous consequences. Rubicon contends: that one of its primaty competitors is BASF, 
which competes with Rubicon with respect to products comprismg more than 95% of Rubicon's product 
lme, and which (like Rubicon) is now raU-served exclusively by IC; that BASF, however, will be one of 
the beneficiaries ofthe Geismar access that KCS wiU receive under the Access Agreement; that BASF 
will tiierefore enjoy tiie benefits of IC vs. KCS competition; and tiiat this differential unpact wiU leave 
Rubicon in a precarious market position. 

Analytical Approaches. Rubicon and Uniroyal contend that the anticipated loss of thek KCS 
build-in options shodd be regarded in one of two ways. 

(1) Rubicon and Udroyal argue, first of all, tfiat the CN/IC merger, tiie CN/IC/KCS AUiance, 
and the CN/KCS Access Agreement constitute a singular anangement and must therefore be reviewed as 
such. Rubicon and Unkoyal contend: that the Alliance contemplates an exttemely close marketing and 
operational relationsdp among tike duree pre-transaction Alliance railroads (CN, IC, and KCS) and 
among the two post-ttansaction AlUance railroads (CN/IC and KCS); that, as a practical matter, the 
Alliance and Access Agreements are products of, and opportunities created by, the CN/IC merger; that, 
given the two agreements, KCS must be regarded as an integral element ofthe CN/IC merger; that the 
CN/IC merger, coupled with the two agreements, wiU have an anticompetitive effect on Rubicon and 
Uniroyal by eUminating tiie parallel IC vs. KCS competition at Geismar arising out ofthe planned KCS 
buUd-in; and that the loss of competition at Geismar is a circumstance requiring the imposition of a 
remedial condition under 49 U.S.C. 11324(c). 

(2) Rubicon and Unkoyal argue, in the altemative, that the CN/IC-KCS relationship created by 
the Alliance and Access Agreements should be regarded as a "pooling" anangement. Rubicon and 
Uniroyal contend: that KCS has agreed not to compete with IC in certain geographical arcas (i.e., the 
Baton Rouge-New Orleans corridor) in retum for what KCS deems to be a better opportunity (i.e., status 
as the favored connection for CN/IC in the Canada-to-Mexico corridor); that the agreement by KCS not 
to compete in certain corridors equates to a pooling agreement; and that because pooling agreements 
may be approved only if they do not unreasonably resttain competition, the loss of competition at 
Geismar is a circumstance requiring the imposition of a remedial condition under 49 U.S.C. 11322(a). 
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Relief Sought. Rubicon and Uniroyal ask tiiat we require that the Access Agreement as it 
pertains to Geismar be expanded to include access by KCS to Rubicon and Unkoyal. The sought 
requirement Rubicon and Uniroyal argue, would preserve the KCS competitive option that tiie KCS 
build-in line would have provided to Rubicon and Uniroyal.^" 

VULCAN. Vulcan contends that the CN/IC control ttansaction, in conjunction with the 
CN/IC/KCS Alliance and the CN/KCS Access Agreement, will elknkiate the KCS build-in option tiiat 
its IC-served Geismar facility would otherwise have enjoyed.^ 

The Vulcan Facility At Geismar. Vulcan indicates: that k produces various chemicd products 
at its Geismar chloralkaU manufacttirmg facility, which is rail-served exclusively by IC; that it sdps 
approximately 2,800 raU cars of outbound chemical products a yeai; that it receives between 2,600 and 
3,120 rail cars of mbound raw materials a year; and tiiat it anticipates, in late 1999 or early 2000, a 
major expansion of its Geismar facility that wUl resuk in an mcrease m its demand for raU services on 
both mbound and outbound movements. 

The KCS Build-in Option. Vulcan msists: that it now has a KCS build-in option; and that this 
build-m option will be eliminated by the CN/KCS Access Agreement 

ei^^t (1) Vulcan contends: that for several years prior to the negotiation ofthe Access Agreement, 
KCS sought to have Vdcan build out to the KCS build-in line; that KCS knew that Vulcan mtended to 
build out to tiiie KCS build-m line; that m fiict the build-out by Vulcan was virtually assured (assummg. 

•rA'yS 

^" Rubicon and Unkoyal concede that m the merger context the typical remedy for the loss of 
a build-in option is a grant to a third railroad of ttackage rights with stop-off privileges at the point of 
build-m. Rubicon and Unkoyal contend, however, that, in the present context the typical remedy would 
not suffice, considering that "the build-in opportudty being eliidnated is new constraction which will be 
eliminated due to an agreement between the railroad panics, and further considering that the service 
extension to Rubicon and Uniroyal would be through a spur of nominal length." Seg RUB-14 at 29 n.l8. 
See also RUB-14 at 28 (Rubicon and Uniroyal contend that, although the typicd build-in issue in the 
rail merger context involves the loss of a build-in opportunity, the build-in issue raised by Rubicon and 
Uniroyal involves the loss ofthe build-in itself). Rubicon and Unkoyal further contend that, in the 
present context the only available and appropriate remedy is an extension ofthe Access Agreement to 
cover the Rubicon and Uniroyal facilities. 

^° Sss. VUL-6, V.S. Phillips, Appendix A (a copy ofthe Finance Docket No. 32530 Figure A-2 
map to which has been added a notation indicating the location ofthe Vulcan facility). 
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of course, that KCS consbructed the build-m line); and that KCS was planning to serve Vulcan following 
completion of the KCS build-in and the Vulcan bdld-out"' 

(2) Vulcan acknowledges that KCS, in its Finance Docket No. 32530 petition, did not explicitly 
include Vulcan among the shippers that would be served by KCS's plaimed bdld-in line. Vulcan also 
acknowledges that, even afier that petition was filed, Vulcan never made any public commitment to 
build out to the KCS build-in. Vulcan contends, however, that its silence reflected nothing more dian a 
concem for community sentiment (Vulcan claims that opposition to the bdld-m by many local residents 
made Vulcan somewhat reluctant to support the buUd-m plan aggressively) and a sensitivity to KCS's 
needs (Vulcan claims tbat KCS, because k was afiaid that any indication that the line might serve 
additiond shippers might trigger a delay in the release ofthe Board's Envkonmental Impact Statement, 
did not want Vdcan to make any public commitment to build out to the build-in until after release of 
that Statement). But Vulcan insists that, despite its silence at the time, it did support the build-in plan 
and was prepared to use the services of KCS when avaUable. 

(3) Vdcan msists: that as a practicd matter, tfie CN/IC merger, with the associated Alliance 
and Access Agreements, has effectively halted the previously ongomg build-in process; and that, again 
as a practical matter, the Access Agreement if implemented, wiU elkdnate the access to KCS diat 
Vulcan would have enjoyed under the KCS build-m plan. 

Analytical Approach Vulcan contends: tiiat KCS is such a vittil part ofthe transaction crafted 
by applicants tbat the various ttaffic and economic studies undertaken by appUcants include KCS as an 
inseparable component;^ that the rdl system that will emerge post-transaction will reflect the CN/IC 
conttol ttansaction m conjunction with the Alliance and Access Agreements (and wUl not reflect the 
CN/IC conttol transaction in and of itself); that therefore, the transaction crafted by CN, IC, and KCS 
must be regarded, in substantial part, as a three-way CN/IC/KCS ttansaction; that m crafting this 
ttansaction, CN, to preserve IC's position as Vdcan's exclusive rail cairier, used the inducements of a 
three-canier "AUiance" to induce KCS to limit its access to Geismar to fewer shippers than it would 
have served with the build-in; and that we are therefore requked to provide a remedy for the substantial 
reduction in rail competition that will occur post-ttansaction as a result ofthis three-way transaction. 
Vulcan fmther contends: that this is not a situation in which a potential build-in/buUd-out option has 
been elimmated by a merger; that to the conttary, this is a situation in which an actual buUd-in/build-out 
that was in progress has been eliminated by a merger; that, fdthermore, this is a situation m which the IC 

^̂ ' Vulcan concedes that m order to complete its build-out, it would have had to purchase some 
land. Vulcan claims, however, that nekher Vulcan nor KCS saw this as an impediment to the 
constmction of a Vulcan build-out 

^̂ ^ Vulcan claims, in particular, that without KCS there would be none ofthe "NAFTA 
RaUroad" benefits touted by applicants, and substantially fewer, if any, merger benefits of any kind. 
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vs. KCS competition diat would have existed upon constmction of die planned build-in was eliminated 
by agreement of CN and KCS; and that, as a practical matter, Vulcan's loss of its KCS build-out option 
is exacdy die same kind of loss diat wodd have occuned in connection with an outtight IC/KCS merger. 
The CN/IC merger with ks related agreements, Vdcan adds, is the sole reason that Vulcan wiU not enjoy 
the benefits of die IC vs. KCS competition that would have been made possible by die KCS build-in. 

Relief Sought. Vulcan contends that, in view ofthe circumstances sunounding the AUiance and 
Access Agreements and the apparent cancellation ofthe build-m plan, we should require that the Access 
Agreement as it pertains to Geismar be expanded to include access by KCS to Vulcan under the same 
terms and conditions applicable to KCS's access to BASF, Borden, and Shell. 

Reply By Applicants To The Geismar Parties. AppUcants claun that ^ven if the KCS build-in 
lme had ultimately been constmcted, the Geismar parties (i.e., Rubicon, Uniroyal, and Vulcan) would 
not have obtdned access to KCS service any earlier tiian the thkd quarter of 2003. Applicants dierefore 
contend that even if we decide that relief for the Geismar parties is wananted, any conditions imposed 
for the benefit ofthese parties should have an effective date not earlier than 2003. See CN/IC-S6A at 
344-46. 

NITL. On March 17,1999, NITL^ and applicants entered mto an agreement (hereinafter 
refened to as the NITL Agreement) that contains nme numbered paragraphs. See CN/IC-65 and NrTL-5 
(a smgle pleading, filed March 17, 1999).^* 

Paragraph 1 of die NITL Agreement recites that CN, IC, and KCS have provided NITL witii 
specific assurances: that the Alliance Agreement may not be used where two or more of tiie Alliance 
railroads, and no other carriers, directiy serve a particular sdpper; and that the AUiance Agreement will 
not abridge a shipper's right to route its ttaffic. 

Paragraph 2 ofthe NITL Agreement recites that CN, IC, and KCS have also provided NITL with 
specific assurances that the Alliance Agreement would not apply once a shipper, currently served by only 
one AUiance member, subsequentiy gains access to a second Alliance member through a build-in, build-
out or any other access anangement that permits the second Alliance member to compete with the first 
to originate or tenninate a move at the point of access. 

Paragraph 3 ofthe NITL Agreement contains a list (hereinafter refened to as the Paragraph 3 
list) of shippers that are located at or between Baton Rouge and New Orleans and that are jointly served 

^^ NITL is an organization of shippers and groups and associations of shippers conducting 
industtial and/or commercial enterprises. 

"* NITL has effectively withdrawn the requests for rclief set out in its comments and its brief 
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by IC and KCS and by no other carrier: Colonial Sugar at Gramercy, LA; Nalco Cherdcals at Garyville, 
LA; CargiU at Reserve, LA; Archer Daniels Midland at Reserve, LA; Dupont Chemical at LaPlace, LA; 
Bayou Steel at LaPlace, LA; Shell Chemicds at Norco, LA; and Gattermin at Good Hope, LA. 
Paragraph 3 provides that, if a shipper (i.e., a shipper not listed in the Paragraph 3 list) that is cunentiy 
served by only one Alliance member gains access to a second AlUance member through a build-in, build-
out or any other access anangement that permits the second Alliance member to compete with the first to 
originate or terminate a move at the point of access, that sdpper would be added to the Paragraph 3 Ust. 
Paragraph 3 fiirther provides: that if a shipper located at or between Baton Rouge and New Orleans 
believes that it is similarly situated so that its only competkive altematives for the origination or 
termination of ttaffic by rdl at one of its facilities are KCS and IC, such shipper may request to be added 
to the Paragraph 3 list; and that if CN or IC declines to do so, the shipper wUl have the right to seek 
addkion to the list by submitting the matter to arbittation administered by the American Arbitration 
Association under its Commercial Arbittation Rules. 

Paragraph 4 ofthe NITL Agreement provides that for those customers described in Paragraph 3, 
CN and IC have agreed to Umit annual adjustments to rates and charges to an amount not greater than 
the aimud rate of change m the Adjusted Rail Cost Adjustment Factor (RCAF(A)), for a period often 
years. Paragraph 4 further provides: that this limitation will apply to both contract and common carrier 
rates and charges; but that, at the CargiU and Archer Daniels Midland facilities at Reserve, LA, these / f ^ 
rate protections will apply ody on outbound ttaffic. '''"" " 

Paragraph 5 ofthe NITL Agreement provides: that, for a period often years, service provided 
by CN and IC to the shippera described in Paragraph 3 wiU be cqud to or better than that provided by IC 
at the time ofthe NITL Agreement for comparable movements and volumes of braffic; that "service" wiU 
be defined as frequency of switching, average fransit time by lane, car supply or such other factors as 
identified by mutud agreement between CN, IC, and the shipper; and that cunent service levels will be 
reviewed and documented for the purpose ofthe NITL Agreement 

Paragraph 6 ofthe NITL Agreement provides: that if a shipper described in Paragraph 3 
believes that CN or IC has violated tfie NITL Agrccment the shipper will so advise tiie Senior Vice-
President of Marketing of CN/IC; that if the shipper does not obtain satisfaction through this course of 
action, the shipper wUl have the right to submk the matter to binding arbifration admmistered by tiie 
American Arbittation Association under its Commercial Arbitration Rules; and that if CN or IC is found 
at fault, CN or IC would be reqdred either to remedy the fault or to pay damages (determined by the 
arbitrator) to the shipper, or both. Paragraph 6 further provides that no other remedy would be available. 

Paragraph 7 ofthe NITL Agreement provides: that the parties thereto will submk k by 
stipulation to the Board and request tiiat it be approved as a condkion of approval ofthe CN/IC control 
transaction; and that if the Board does not approve the NITL Agreement as a condition of approval of 
the CN/IC control transaction, individual shippers affected by any ofthe provisions ofthe NITL 
Agreement shall be third-party beneficiaries. Paragraph 7 fiirther provides: that NlTL's concems 
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respecting the CN/IC confrol fransaction have been addressed by tiie NITL Agreement; that NITL will 
not advocate or support any other condition to Board approval of die CN/IC conttol ttansaction or any 
responsive or inconsistent application that is not also supported by appUcants; but that diis is not to be 
consttued as an expression by NITL of opposition to any condtion or responsive or inconsistent 
appUcation requested by any other party to this proceeding. 

Paragraph 8 ofthe NITL Agreement provides: tiiat the rights and obligations set forth m the 
NITL Agreement are contmgent upon and will become effective on the date of consummation ofthe 
CN/IC conttol ttansaction; and that the NITL Agreement wUI have no contmuing force or effect if the 
Board does not authorize or CN does not consummate the CN/IC conttol transaction. 

Paragraph 9 ofthe NITL Agreement provides that the NITL Agreement will be govemed by the 
law ofthe District of Columbia. 

Response By UP. UP contends that the NITL Agreement is inadequate to preserve competition 
in tiie Baton Rouge-New Orieans corridor. ^ UP's letter (not designated) filed Mar. 19, 1999. (1) UP 
claims that the NITL Agreement fails to preserve genuine raU-to-rail competkion for 2-to-l ttaffic in the 
Baton Rouge-New Orleans corridor. The NITL Agreement UP msists, merely knposes a 10-year rate 
cap, and provides that the quaUty of service shaU not be worsened for that same period. Genuine 
competition, UP argues, covers much more than tiiis. (2) UP clakns that the NITL Agreement fails to 
accord 2-to-l status to the four shipper facilities where KCS or IC had committed, prior to the 
announcement ofthe CN/IC conttol transaction and the CN/IC/KCS AUiance, to build in to bring 
competition to IC or KCS, respectively: the Borden, BASF, and SheU fecilities at Geismar (subject to a 
KCS build-m), and the Exxon Polyolefins Plant at Baton Rouge (subject to an IC bdld-m). UP also 
claims that the NITL Agreement does not list as covered fecUities certam other facilities where high 
switch fees applicable to UP make KCS and IC the only actual rail competitors. (3) UP claims tiiat the 
NITL Agreement fads to preserve competition for future build-ins, future ttansload facilities, and future 
industiy sitings. (4) UP claims that there is no indication that the adversely affected shippers regard the 
NITL Agreement as an adequate remedy. 

Response By DOT. DOT contends that the NITL Agreement contams many provisions that 
could present competitive problems if implemented. Sea DOT's letter (not designated) filed Mar. 22, 
1999. (1) DOT notes that Paragraph 1 provides that the Alliance wUl not apply where ^vo or more of 
the AUiance raihoads, and no other carriers, directly serve a particular shipper. DOT interprets this to 
mean: that the AUiance will apply where two Alliance railroads and a third raihoad directly serve a 
particular shipper; and that, in situations of that sort, the two Alliance partners will cease to compete 
with each other for the shipper's business. This, DOT insists, is unacceptable. And, DOT adds, it is 
unclear whether the phrase "and no other carriers" includes motor, barge, or pipeUne carriers. (2) DOT 
notes that Paragraph 2 provides that the Alliance will not apply once a shipper, cunentiy served by only 
one AlUance member, subsequently gains access to a second Alliance member through a build-in, build-
out, or any other access arrangement that permits the second Alliance member to compete with the first 
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to originate or terminate a move at the point of access. DOT claims that Paragraph 2 does nothing to 
alter the provision in the AUiance Agreement that allows the parmers to determme together, on an 
individual movement basis, whedier or not they will continue to compete for a shipper's buskiess. DOT 
further clakns that the language of Paragraph 2 is qdte restrictive; DOT notes, by way of example, that, 
although the "build-in, build-out, or any other access" provision applies only to a single shipper, such 
undertakings frequentiy require a group of shippers to justify the project (3) DOT questions whether the 
NITL Agreement would be enforceable as agamst KCS, which (DOT notes) is not a signatory thereto. 
(4) DOT insists that the NITL Agreement provides yet another reason why the Alliance Agreement (not 
to mention die NITL Agreement itself) should not be approved by the Board m circumstances where tiiat 
approval would immimize these undertakings from antitmst purview. 

Applicants' Reply To UP. AppUcants (in a letter dated March 23,1999) insist that the NITL 
Agreement does not recognize that CN/IC and KCS will not compete for 2-to-l traffic in the Baton 
Rouge-New Orleans corridor; the longstanding and unquestioned IC vs. KCS competition in that 
corridor, appUcants contend, wdl contmue. Applicants also insist that the Alliance Agreement does not 
enable the Alliance raihoads to accomplish any ofthe three elements necessaty to sustam tacit collusion: 
the Alliance Agreement, applicants claim, does not enable the raihoads to reach tacit agreement without 
any express communication; the AUiance Agreement, applicants also claim, does not enable the raihoads 
to monitor each other's adherence to any tacit agreement; and die Alliance Agreement, applicants f̂ '̂ ^ 
fdther claim, does not provide the railroads with any credble abiUty to punish cheatmg swiftly and ' .^^^.' 
effectively. 

Applicants' Reply To DOT. (1) Applicants (in a letter dated March 23,1999) msist tiiat die 
decades-long competitive rivahy between IC and KCS wiU continue where it exists today and will 
expand wherever the economics of new consbruction make expansion feasible. And, applicants add, the 
reference to "no other canier" m Paragraph 1 was understood and will be constmed by applicants to 
mean no other rail cairier. (2) Applicants msist that the reference m Paragraph 2 to "a shipper" was 
intended and will be constmed by applicants to mean any shipper involved in a bdld-in/build-out 
(3) Applicants insist that the fact that only CN and IC are parties to the NITL Agreement merely reflects 
the fact that CN and IC are the applicants with respect to the CN/IC confrol ttansaction; KCS, applicants 
note, is not an applicant with respect to that ttansaction. And, applicants add, KCS cannot act 
unilaterally on behalf of the AlUance. 

TFL TFI, an association of U.S. fenilizer manufacturers, supports the CN/IC merger but seeks 
the imposition of certain specified conditions. 

The Alliance And Access Agreements. TFI urges careful review ofthe potential competitive 
effects ofthe Alliance and Access Agreements. TFI contends that there arc concems: that the three 
AUiance railroads wUI have, and indeed may already have, the power to restrict regulate, oversee, or 
otherwise affect each others' "day-to day affairs"; that the involvement of each ofthe Alliance raihoads 
in essential aspects ofthe operations of each other Alliance railroad'will make each of them, and perhaps 
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has already made each of them, less Ukely to compete with each other; and that, therefore, the AUiance 
and Access Agreements will have, and perhaps have already had, a dampenmg effect on IC vs. KCS 
competition. TFI insists that because these potential effects act in combmation with the proposed CN/IC 
conttol ttansaction, and because the Alliance and Access Agreements appear to be integral parts ofthe 
CN/IC conttol application, we have tiie authority to consider the concems voiced by TFI and to unpose 
necessaty conditions to ensure that the feared adverse effects on competition do not occur. 

Relief Sought. TFI contends that, given the uncertainties regardmg the scope and effect ofthe 
AlUance Agreement's carve-out provision,^' and given also tiie critical importance of preserving 
competition between IC and KCS, the Board should condition approval ofthe CN/IC conttol transaction 
by giving legal force and effect to applicants' assurances that the Alliance and Access Agreements wiU 
not result in a diminution of competition. TFI requests, in particular, the adoption of a condkion that 
wiU requke that applicants and KCS not apply the Alliance Agreement to any shipper that now has or 
that in the future may obtain access to both CN/IC and KCS, including access by means of build-ins or 
bdld-outs, or by any other means of competkive access. 

Limited Oversight Sought. TFI also requests the imposkion of a limited oversight condtion, in 
order to ensure that the AUiance and Access Agreements do not have adverse effects on competition 
between CN/IC and KCS. 

Stipulation By Applicants; Response By TFL Applicants have stipulated, m thek rebuttd 
submissions, that the Alliance Agreement wiU not apply to any sdpper if and when that shipper obtdns 
dkect access to both CN/IC and KCS via a railroad build-in, a sdpper buUd-out a grant of haulage or 
trackage rights, or reciprocd switchmg; and applicants have promised that if, m the future, there is a 
question regardmg the application ofthis stipulation, applicants will not object on jurisdictional grounds 
if parties seek to reopen this proceedmg m order to enforce the stipulation, gga CN/IC-S6A at 21 and 73 
(filed Dec. 16,1998). TFI has argued, in essence, that tds stipulation shodd be imposed as a condition. 
§eaTFI-2 at I (filed Feb. 18, 1999). 

AMERICAN FOREST & PAPER ASSOCIATION. AF&PA, tfie national ttade association 
ofthe forest products and paper industty, believes that the CN/IC confrol transaction has the potential to 
benefit the forest products and paper indusbry, and that subject to the imposition of conditions intended 
to elimmate "paper barriers" and to enhance competitive switchmg altematives, tiie CN/IC conttol 
application should be approved by tiie Board. AF&PA insists that the two conditions it seeks: would 
help to ensure that there will be meaningful competition between a unified CN/IC and other railroads; 
would thereby promote efficient and cost-effective transportation services and altematives for shippers; 

~̂^ The reference is to the provision that makes the Alliance inapplicable to certain 2-to-l and 
3-to-2 movements. 
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and would also help to prevent service failures and dismptions ofthe type recently experienced on die 
UP system in the West. 

Condition §1: Paper Barriers. AF&PA asks that we condkion approval ofthe CN/IC merger 
by requiring the eludnation of "paper barriers" that prevent or restrict access to or from Class III 
shortlines tiiat connect with IC or witii any U.S. subsidiaty of CN. AF&PA contends: that shortlines can 
provide reliable and efficient service on lower density raU lines that have been "spun-off' by the larger 
Class I carriers as a resdt of mergers; that however, "paper barriers" instituted m Une sale agreements 
and pricing policies ofthe larger railroads have severely restricted, either directly or indirectly, die 
abUity of their shonline spin-offs to mterchange traffic with other rdl carriers, even where such routmgs 
and connections would be efficient; and that such paper barriers are anticompetitive and, therefore, do 
not serve the pubUc interest AF&PA fiirther contends that we should exercise our broad conditionmg 
autiiority to reqdre the removal of existmg paper barriers and to prevent the imposition of such barriers 
in the future, with respect to Class III shortlines that connect or wUl connect with IC or with U.S. 
subsidiaries of CN. AF&PA insists that a condtion requiring tiie removal of paper barriers in connection 
with this proceeding would be m the best interests of all concemed, including CN/IC and connectmg 
shortlines, and also the shippers and receivers they serve. 

Condition #2: Interswitching Arrangements. AF&PA asks that we condition approval of the , -5=5:̂  
CN/IC merger by requiring IC and the U.S. subsidiaries of CN to aUow increased competitive switchmg " ':-̂ f:' 
opportudties and altematives by the use of "mterswitchmg" arrangements comparable to those 
implemented in Canada under to the Canadian Transportation Act 1996.^ AF&PA contends: that 
enhanced rail-to-rail-competition is necessary to ensure low cost, efficient transportation for shippers; 
that, given our broad condkiodng power m merger proceedings^ and the significant changes 
occasioned by the ongoing restmcturing ofthe U.S. raikoad mdustty, it would be appropriate to require 

"̂* AF&PA indicates that the "interswitching" provisions ofthe Canadian Transportation Act 
provide that if a line of one railway company connects with a lme of another railway company, an 
application for an interswitching order may be made to the goveming agency by either company, by 
mudcipal government, or by any other interested person, including shippers and receivers. AF&PA 
further indicates: that the interswitching provisions generally cover situations where the point of origin 
or destination of a continuous movement of traffic is within a radius of 30 kilometers, or a prescribed 
greater distance, of an interchange; and that, upon application, the govemmg agency may order the 
railway companies to provide reasonable facilities for the convenient interswitching of traffic in both 
directions at an interchange between the lines of either railway and those of other railway companies 
connecting with them. 

-̂  AF&PA expresses its belief that we should endeavor, in merger proceedings involving Class 
;, to expand competkive altematives available to shortline carriers and their customers to the 

227 
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maximum extent possible 
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IC and the U.S. subsidiaries of CN to enter into "interswitching" anangements with dl major connecting 
raihoads, includng BNSF, UP, CSX, and NS; and that because such a condition would allow increased 
competitive opportunities for shippers, k would be m the pubUc interest 

CHAMPION. Champion, an integrated forest products company that originates a substantial 
volume of traffic at mills served directly by CN, supports the CN/IC conttol transaction provided that 
raU competition for shippers is maintamed in areas where rail competition is physically available and 
further provided that reasonable rates are set for captive shippers. 

U.S. DEPARTMENT OF TRANSPORTATION. DOT has addressed, in ks brief, tiie key 
issues raised m this proceeding. 

Ifte CN/IC Control Transaction. DOT contends that the CN/IC merger, looked at separate and 
apart from the two KCS agreements, presents no overarchmg competitive dfficulties. This merger, DOT 
believes, is a classic "end-to-end" consolidation m which there is virtually no overlap or hcad-to-head 
competition between the merging parties. 

The Alliance And Access Agreements. DOT contends tiiat the Alliance and Access Agreements 
^>. present competitive dfficdties and wiU affect the public mterest ki a sound and efficient nationd 

^ r M transportation system, and that we are tiierefore required to conduct a thorough evaluation ofthe 
•.- i-o-" consequences ofthese two agreements. DOT notes, m this respect that the AlUance and Access 

Agreements:^ are, m timing, in content and m legal and practical effect integral to the CN/IC merger 
transaction; more closely dign tfie mterests of IC and KCS, carriers whose north-south systems paraUel 
each other and who drectly compete in particular corridors and points; and will affect large volumes of 
fraffic and rail operations over broad regions ofthe continent.^^' 

228 QOT's analysis is largely directed to tiie AUiance Agreement and pays little attention to the 
Access Agreement And, when k does mention the Access Agreement, DOT tends to focus on only one 
element thereof: the access that KCS will gam at Geismar. 

^ '̂ In support ofthe proposition that we have the authority to review, and to approve or 
disapprove, the terms of tiie Alliance and Access Agreements, DOT cites Union Pacific Corp. et al. — 
Cont. — MO-KS-TX Co. et al.. 4 I.C.C.2d 409, 480 (1988) (UP/MKT> (emphasis added): "We will 
review and specifically approve or disapprove settlement terms (rather than simply allow them to become 
effective as contractual matters without action on our part) in two circumstances. First we will act on 
settiement terms providing for actions or operations, such as ttackage rights or pooling, requiring our 
approval under the statute. Second, we may act on settlement terms which affect the public's interest in 
a sound and efficient national transportation system, and will approve them if they are consistent with 
the public interest and if the terms require immunity from the antitmst laws or other laws in order to be 

(continued...) 
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DOT contends: that the joint marketing, operations, and facility investments contemplated by 
the Alliance Agreement bespeak a collaborative undertaking that emphasizes broad cooperation; that 
although the AlUance by its terms applies only to kiterlme ttaffic (which, DOT concedes, is a relatively 
small proportion of applicants' total busmess), it is unprecedented in scope, going beyond customaty 
VCAs; that the combined efforts of CN/IC and KCS to attract ttaffic onto die Alliance rail network wiU 
necesskate significantly increased communication and information exchanges, as well as a great many 
specific steps to harmonize their operations; that the emphasis on cooperation inherent in such a venture 
sttongly suggests a concomitant de-emphasis on competition among the participants; and that, all thmgs 
considered, there is reason for concem that the Alliance will adversely affect the mcentives ofthe 
Alliance railroads to continue to pursue shippers that now receive service firom only one of them, but that 
could be served by the other in the future. DOT cites, by way of example, the Baton Rouge-
New Orleans corridor, in wdch (DOT notes) tiie lines of IC and KCS are vety close togetiier, which 
means (DOT claims) that either carrier, in the absence ofthe Alliance, codd easily expand service to 
shippers that now are solely-served by the other. And, DOT adds, neither the Alliance Agreement's 
"carve-ouf' provision nor statements by applicants and KCS that they intend to compete vigorously can 
eliminate the concem that the AUiance may weaken future competition. 

DOT emphasizes, however, diat, although it believes that the AlUance Agreement presents 
competitive difficdties, it is not arguing that this agreement is necessarily anticompetitive or otherwise 
conttaty to the public interest DOT notes, in this regard, that although the Alliance may be akin to 
poolmg m some respects, and envisions a level of cooperation that is apparently unprecedented m the rail 
industty, the Alliance appears to be andogous to jomt anangements (often refened to as "aUiances") 
that are commonplace today among ak carriers and water carriers, and that may (in DOT's view) 
represent the future trend among rail cairiers as well. DOT has concluded, however, that aside firom the 
special problem of IC vs. KCS competkion m the Baton Rouge-New Orleans corridor, k cannot now be 
detemiined whether the AlUance wiU or wiU not reduce the mcentives for IC vs. KCS competition. 

(1) DOT therefore contends, witii respect to tiie effects ofthe Alliance Agreement in generd, 
that we should establish a period of oversight of 3 to 5 years, to allow for further consideration of 
evidence and arguments that may be raised by shippers, carriers, and others respectmg the effects ofthe 
Alliance. See DOT-3 at 15. 

^'(...continued) 
implemented effectively." See also UP/MKT. 41.CC.2d at 480 n.71, noting that certain settlement 
agreements reached in connection with the UP/MKT control ttansaction "do not require our approval 
because: (1) the settlement terms do not provide for actions or operations requiring our approval under 
the statute; and (2) the settlement terms do not affect the public's interest in a sound and elficient 
national transportation system." 
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(2) DOT further contends, with respect to the effects ofthe Alliance Agreement in the Baton 
Rouge-New Orleans corridor m particular, that, in order to assure continued vigorous IC vs. KCS 
competition: we should closely monitor the behavior of CN/IC and KCS at jointly-served points along 
this corridor, whether the CN/IC merger is approved or not, see DOT-3 at 16; and, "[t]o restore the 
status quo ante," seg DOT-3 at 24,̂ °̂ we should also grant to an independent Class I railroad trackage 
rights to operate over IC and KCS Unes to aU pomts in the corridor where solely-served shippers and that 
carrier believe a build-idbdld-out is feasible, S££ DOT-3 at 18. Widi respect to the Baton Rouge-New 
Orleans conidor, DOT insists: that the unprecedented partnership ofthe Alliance railroads presents an 
unacceptable risk of loss of IC vs. KCS competition; that the AUiance particularly threatens the mdkect 
competition represented by the prospect of build-ins to and build-outs from solely-served shippers; and 
that, in tds context tiie infroduction of an mdependent Class I raihoad is needed to restore the pre
merger competitive envkonment 

(3) DOT argues that we should deny the request made by Exxon, which has asked that another 
Class I railroad be granted direct access to Exxon's Baton Rouge faciUties. DOT contends: that 
Exxon's interests are comparable to the interests of other shippers located in the Baton Rouge-
New Orleans corridor; that the condition sought by Exxon would provide three-railroad service at some 
of its facilities that are now served by two raihoads only, and would provide two-railroad service at other 
facilities that are now served by one railroad only; and that it would be more appropriate to preserve the 
indirect competition that Exxon could lose because of tiie Alliance by granting the condition urged by 
DOT (i.e., by allowing a neutral carrier to serve the pomt of the potential build-in/bdld-out). 

(4) DOT contends that the Access Agreement will have tfie effect of makdg KCS much less 
likely to continue efforts to constmct, at Geismar, a bdld-m that upon completion, would ultimately 
have benefitted all sdppeis in the immediate area and that perhaps would have drawn additional 
shippers as well, gga DOT-3 at 13. DOT argues, however, that we should deny the request made by 
Rubicon, Uniroyal, and Vulcan, which have asked that KCS haulage rights under the Access Agreement 
be extended to Geismar shippers not named in that agreement. This request, DOT contends, is too broad. 
"These shippers are directly served by a single railroad today, and would continue to be served by a 
single railroad if the proposed merger is approved." See DOT-3 at 17. 

Safety Integration Plan. DOT indicates: that applicants and KCS have cooperated with FRA in 
the development and updating of a Safety Integration Plan (SIP); that the SIP now in existence 
encompasses operations under the two KCS agreements and addresses the important touchstones of 
integration, such as the allocation of financial, personnel, and technological resources, as well as the 
timing and sequence of pertinent events; and that the commitments contained in the expanded SIP to 
cany out and monitor safety integration among CN/IC and KCS appear to be adequate to assure a safe 

230 QQ.^ claims that the incentives for IC vs. KCS competkion already appear to have been 
dulled in the Baton Rouge-New Orleans corridor. Seg DOT-3 at 24. 
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ttansition in the event the CN/IC conttol application is approved. DOT adds that FRA wUl monitor the 
actual implementation ofthe SIP and wiU inform the Board if necessaty to resolve any problems. 

Transfer Of Dispatching Function To Canada. DOT indicates that it is pleased that applicants 
do not contemplate moving U.S.-based dispatchers to Canada; the laws and policies ofthe two countries, 
DOT notes, differ significantly as respects dmg and alcohol abuse, as well as hours of service. DOT 
adds that it is working to ensure that all dispatchers directing the movement of ttains witdn the Udted 
States are subject to the same high levels of scmtiny and sdety. 

KCS Trackage Rights Application. DOT contends that the terminal trackage rights sought by 
GWWR cannot be granted as a remedy for any merger-related competitive problem, because (as DOT 
has aheady advised) the CN/IC merger will not generate any such problem (and certamly wfll not 
generate any such problem in the Springfield area). DOT adds that it takes no position on whether there 
might be some other basis for a grant of die sought frackage rights, which (DOT insists) are intended to 
clbse a "gap" in the AUiance raihoads' systems and thereby dlow for the smooth mterchange of ttaffic 
with KCS, and wdch (DOT also msists) will benefit KCS and the Alliance at least as much as, if not 
more tfian, appUcants. DOT notes, however, that we have previously indicated that a 49 U.S.C. 
11321(a) override of contractual terms requires "a compelUng reason." See CSX/NS/CR. sUp op. at 73. 

The Detroit River Tunnel. DOT urges dedd of the requests made by CP and OMR. DOT 
contends that although the concems voiced by CP and OMR are plausible, the problem created by CN's 
50% mterest in the Dettok River Tunnel constitutes a preexisting situation that will neither be created 
by nor fimdamentally changed by the CN/IC merger and the KCS agreements. DOT adds: that the 
problem respecting the bmnel is ultimately based m confract; that an appropriate resolution to that 
problem should therefore be left to the parties to that contract and to other entities with interests therein 
(like OMR); and that if the anticompetitive effects anticipated by CP and OMR occur, resort can be 
had to the antitmst laws. 

North Dakota. DOT concedes: that the economic vitality ofNorth Dakota depends on efficient 
rail access to national and world markets; that, whereas Canadan grain moving in CN single-line service 
cannot now go beyond Chicago, the merger will allow Canadian grain moving m CN/IC single-line 
service to move to IC points far beyond Chicago; and that the concems expressed by North Dakota arc 
therefore understandable. DOT insists, however, that the relief sought by North Dakota should be 
denied; marketplace incentives, competitive circumstances, and applicants' representations, DOT 
advises, should ensure that North Dakota growers will not be disadvantaged by die CN/IC control 
transaction. DOT contends: that even though the railroad that now origkiates so much North Dakota 
grain (Soo) is pan of a system (the CP system) that also originates Canadian grain, calculations of 
economic self-interest have led CP/Soo to originate North Dakota grain; that the same calculations of 
economic self-interest should lead a unified CN/IC to continue to accept at Chicago Soo-originated grain 
that IC now accepts at Chicago; and that, in any event, even if CN/IC were to close the Chicago gateway 
in order to favor long-haul shipments from Canada, it would still face competition fiom BNSF, as well as 
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from other railroads and barges. DOT further contends that even if North Dakota's competitive position 
vis-a-vis Canadian producers on CN is harmed because these latter shippers will gam smgle-line service 
to the Gul^ that harm results fixim greater, not less, competition, and therefore does not wanant a grant 
of haulage or ttackage rights for Soo. DOT adds, however, that applicants should be held to their 
representations regardmg the Cdcago gateway.^' 

Railroad Labor. DOT contends that we should emphasize: that our decision approving tiie 
CN/IC confrol application does not determine the necessity for, or the extent of, any CBA overrides that 
applicants may have in mind; that negotiations conducted in good faith are the appropriate means for 
resolvmg merger-related labor issues, such as transfer of employees, impact on protected employees, and 
limited reductions m certain crafts; and that arbifration, if necessary to resolve such issues, should be 
conducted by neufral parties femiliar with railroad labor relations.^^ 

COMMENTS RESPECTING LUMBER PRICING SCHEME. Comments have been filed 
respecting a two-tier, raihoad "phantom freight" pricmg scheme assertedly used by Canadian lumber 
producers. 

Regula-DeWine Letter. By letter dated March 16,1999, U.S. Rep. Ralph Regula and U.S. Sen. 
Mike DeWine have expressed concems that approvd ofthe CN/IC merger, prior to the resolution of 
allegations regarding a two-tier, raUroad phantom freight pricmg scheme assertedly used by Canadan 
lumber producers, would have a substantial impact on U.S. independent wholesde distributors of 
sofhvood lumber. Rep. Regula and Sen. DeWine claim: that the alleged pricing scheme, which they 
contend violates the Robinson-Patman Act and which they have therefore asked the U.S. Department of 
Justice (DOJ) to review, disadvantages U.S. mdependent wholesde distributors who seU and distribute 
Westem Canadian softwood lumber in the southeastem United States; and that this two-tier pricing 
practice, which they contend is analogous to the motor carrier bilUng practices tfiat were banned by the 
1993 Negotiated Rates Act constitutes a hidden subsidy to the vertically mtegrated Westem Canadian 

" ' §sa CN/IC-56A at 128-29 (applicants have indicated: that a unified CN/IC will not hum its 
back on North Dakota shippers and their revenue-producing commodities; and that a unified CN/IC will 
maintain the efficient interchanges IC has with other connecting carriers). 

^^ See CSX/NS/CR. slip op. at 125-27: "In approving a rail merger or consolidation such as 
this, we have never made specific findings in the first instance regarding any CBA changes that might be 
necessary to cany out a transaction, and we will not do so here. Those details are best left to the process 
of negotiation and, if necessary, arbifration under the New York Dock procedures." See also CSX 
Corooration — Control — Chessie System. Inc. and Seaboard Coast Line Industries. Inc. (Arbitration 
Review). Finance Docket No. 28905 (Sub-No. 22) (STB served Sept 25, 1998), slip op. at 19 (foomote 
omitted): "New York Dock prescribes a procedure (negotiation, if possible; arbitration, if necessaty) for 
airiving at an implementing agreement respecting any particular bransaction." 
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lumber producers' wholly ovmed operations. Rep. Regula and Sen. DeWine fiuther claim diat the 
proposed CN/IC merger would expand the Canadian phantom freight pricing scheme and might therefore 
provide an unfak pricing advantage to the Western Canadian lumber mills. Rep. Regula and 
Sen. DeWine have therefore urged that the CN/IC merger be held in abeyance pending the fmal outcome 
of DOJ's review ofthe alleged trade abuses involving the Westem Canadian lumber mills and 
confidential CN conttacts. 

Sawyer Letter. By letter dated March 17,1999, U.S. Rep. Tom Sawyer mdicates: that, for 
severd years, he has been working with U.S. independent lumber wholesalers in an attempt to obtdn 
relief from the Canadiaii lumber producers' two-tier raUroad phantom freight pricing practice; that, 
however, Canadian lumber producers, with tfie full cooperation of CN, have continued to charge U.S. 
independent lumber wholesalers mflated rates; and that the Canadian lumber producers and CN, by 
requiring U.S. lumber wholesders to purchase lumber products at a rate that includes undsclosed freight 
costs, have engaged and are continumg to engage in a pricing scheme that many believe is analogous to 
the motor carrier billing practices that were banned by the 1993 Negotiated Rates Act. Rep. Sawyer 
fiirther mdicates: that U.S. independent lumber wholesders have already been seriously harmed by the 
pricmg activities of CN and IC; and that if the CN/IC merger is approved before the two-tier pricuig 
practice is ftiUy investigated by DOJ, the mjury to the U.S. lumber wholesalers may well place the entke 
mdustty in jeopardy. Rep. Sawyer has tiierefore urged us to postpone any final action on the CN/IC 
merger until DOJ concludes its review and repons its findmgs. 

Response By Applicants. By letter dated March 23,1999, applicants have responded to the 
arguments made m the Regula-DeWine and Sawyer letters. Applicants contend: that U.S. lumber 
mterests have rdsed no objections to the CN/IC merger; that DOJ, which has not even participated in 
this proceeding, has raised no objections to the CN/IC merger; that, in feet, the time for raising any such 
objections is long past; that, fiirtfiermore, the objections raised m the Regula-DeWine and Sawyer letters 
concem pre-existing conditions; that there is no reason to believe that the CN/IC merger would have any 
relevant relationship to such pre-existing conditions; and tiiat the Regula-DeWine and Sawyer requests 
to suspend tiie procedural schedule should therefore be rejected. 

Regula Letter By letter dated March 23,1999, Rep. Regula, eking the ongoing DOJ 
mvestigation, has suggested that if we approve the CN/IC merger, we should retain jurisdiction to 
impose additional conditions should it be determined that unfair pricing practices have impacted 
domestic lumber wholesalers. 

Response By Applicants. By letter dated March 25,1999, applicants have responded to the 
arguments made in the Regula letter dated March 23, 1999. Applicants contend: that the phantom 
freight issue is part of a long-standing U.S.-Canada lumber dispute that has been a matter of public 
discussion, intemational negotiation, and govemmental investigation for many years; that, because rail 
rates for lumber or wood products have been exempted from regulation, and because rate contracts 
between railroads and lumber shippers (on which, applicants suggest, the phantom freight allegations are 
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based) are themselves not subject to regdation, the Board would appear to have no jurisdiction outside 
the context of a merger proceeding to take action conceming these phantom freight allegations; and that 
because no parfy has timely made a record indicating that there is a problem involving CN that is m any 
way relevant to the Board's consideration ofthe CN/IC conttol application, and because there is no 
allegation that the phantom freight concems are even related to the CN/IC control ttansaction, there 
would appear to be no basis for the retention of jurisdiction requested in the Regula letter dated March 
23, 1999. 

S-.-.-.V-.! 
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APPENDLKD: LABORPARTIES 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS. BLE, the collective bargaining 
representative for the craft or class of locomotive engineers on GTW, ICR, and CCP, contends that the 
CN/IC conttol bransaction wiU serve only to transfer wealdi from CN/IC workers to CN/IC stockholders, 
and, in particular, to CN/IC officers. BLE adds tbat, because the fransaction contemplated by applicants 
envisions integrations of workforces and consolidations of seniority districts and CBAs witdn unlimited 
parameters (and does not envision that the two rail systems wUl be maintamed as separate entities with 
necessary coordinations), the transaction contemplated by applicants is not a "conttol" transaction but is, 
in reaUty, a "merger" ttansaction. 

Premature Control Alleged; Efforts To Reduce Number Of Protected GTW Employees Alleged; 
Ongoing Safety Violations Alleged. BLE claims that applicants have taken various actions intended to 
aUow applicants an advance start on thek merger and/or to reduce the number of protected GTW 
employees. BLE claims, d particdar: that certain IC employees have been workmg fbr CN;^ tiiat 
applicants have coordnated the IC and GTW labor relations departments; that GTW has mimicked an 
IC program pursuant to wdch IC has used road switchers to perform work formerly performed by yard 
service; that GTW has abolished certam assignments at Flat Rock, MI, and has ttansfened other work 
elsewhere; that GTW has mothbaUed de hump at Flat Rock; that GTW has pulled engmeers out of r?/^i 
service without charges and subjected them to harassment and disciplme for markmg off for illness, 
injuries, and inadequate rest; that GTW has violated Immigration and naturalization laws by allowing 
CNR crews to pick up in the United States and to drop off the same cars at other locations within the 
United States; and that GTW has imposed unsafe operating conditions upon yard engineers and the train 
dspatchers who transmit orders and instmctions to the engmeers. 

Adverse Effects Anticipated. BLE fears that if appUcants are allowed to do what BLE believes 
they intend to do, employees represented by BLE will suffer a variety of adverse consequences. BLE 
contends, among other thmgs: that a net of 34 GTW locomotive engineer positions in and around 
Dettoit MI, will be abolished; that there wUl be adverse consequences for IC employees at Chicago, IL, 
and Jackson, MS;^ that applicants intend to estabUsh a new consolidated Chicago-area sedority district 
and a common Chicago-area seniority roster through integration ofthe westem portion of GTW with the 
northem portion of IC (including the Chicago-area portions of CCP); that applicants intend to adopt one 
agreement from one raihoad in the consolidated seniority district and to place that agreement in effect 

^ '̂ BLE contends that, in anticipation of the merger: E. Hunter Hanison, formerly cdef 
executive officer of IC, has moved to CN; and Randy Harris, an IC claim agent, has recently been 
working for both IC and GTW. 

~̂ * BLE indicates that the anticipated adverse consequences at Chicago and Jackson refiect 
applicants' plans to operate mn-through trains through these cities. 
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for all employees of all railroads mvolved in the consolidation at that area;^^ and that applicants intend 
to accomplish, in the Chicago area, the wholesale abolition ofthe GTW/BLE CBA and tiie wholesale 
adoption, in lieu tiiereof, of die IC/BLE CBA, which (BLE claims) will enable CN to achieve what it 
was unable to achieve in Canadian National Railway Companv — Conttact To Operate — Grand Trunk 
Westem Railroad Inc. and Duluth. Winnipeg & Pacific Railwav Co.. Finance Docket No. 32640 (ICC 
served Apr. 18,1995).^ 

Canada-U.S. Implications. BLE contends that applicants mtend both (a) to move work from the 
United States to Canada (even though Udted States employees will not be able to follow this work), and 
(b) to have Canadian nationals operate ttains in tfie United States. BLE fiirther contends that in view of 
tiie mvolvement in tiiis merger of a foreign govemment,^^ in view too ofthe many differences in the 
safety, immigration, and labor relations laws applicable tt> work m the United States and work in 
Canada,^' and in view also of tiie safefy implications arismg from the use m the United States of 
Canadian nationals with dfferent ttaining and certification procedures,^ the issue of appropriate labor 
protection and proper safefy measures needs to be explored fiirther by the Board in conjunction with the 
FRA. BLE suggests that the merger should be put on hold until tds process has been completed.^ 

.,^ '̂* Sss. CN/IC-7 at 202: "The Transaction can be fdly acdeved only if the employees 
iX:.̂ )̂ operatmg trains through, to, or from the Chicago area are covered by a single collective bargainmg 

agreement with an expanded and consolidated sedority dstrict and common seniority roster." 

^̂ * In tiie Fmance Docket No. 32640 proceeding: CNR, GTW, and DWP filed an application 
seeking approval and authorization under what was dien 49 U.S.C. 11343-45 for CNR to contract to 
operate the properties of GTW and DWP; the ICC held that appUcants had felled to establish that the 
proposed ttansaction was a conttact to operate subject to ICC jurisdiction under what was then 49 U.S.C. 
11343(a)(2); and the application was therefore dismissed. 

~̂^ BLE claims that until recently, CN was operated by the Canadian Govemment, and that 
CN's Chief Executive Officer was formerly a high official ofthe Canadian Parliament. 

^̂ ^ BLE insists that these variations have never previously been considered in the fasdoning of 
employee protective conditions. 

•^' BLE claims, in essence, that U.S. laws respecting railroad safety are more safety-oriented 
than Canadian laws respecting railroad safety. 

••'*' BLE claims that wc have failed to seek out the views ofthe FRA, even though the situation 
here is (BLE contends) similar to the simation in Canadian Pacific Limited, et al. — Purchase and 
Trackage Rights — Delaware & Hudson Railway Companv f Arbitration Review]. STB Finance Docket 
No. 31700 (Sub-No. 13) (STB served Dec. 4, 1998) (an arbitrator imposed an implementing agreement 

(continued...) 
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Limited Purpose Of An Implementing Agreement. BLE insists: that the sole purpose of an 
implementing agreement negotiated or arbifratcd under New York Dock. Article I, § 4 is ttj provide a 
fair and equitable scheme or method for the allocation of jobs and selection of workforces among the 
employees ofthe carriers involved in a particular consolidation or coordination, and for the modification 
of seniority provisions, district parameters, and other conttactual provisions necessary to complete the 
ttansaction; that only those provisions that must be changed in order to effectuate tiie transaction are 
subject to change through the § 4 negotiation or arbitration procedures; that the wholesde abrogation of 
one agreement and its replacement by another agreement is not necessaty for the effectuation ofthe 
CN/IC conttol ttansaction; and that we should announce tiiat the approvd ofthe CN/IC conttol 
transaction does not sanction the wholesale abolishment and replacement of contracmal rights. BLE also 
insists: tiiat m any event, the "rights, privileges, and benefits" of GTW employees as set forth in the 
GTW/BLE CBA simply cannot be abrogated; and that provisions that need not be changed or that would 
fransfer wealth from the employees to tiie carrier and its stockholders are not subject to alteration. 

Delay In Action Urged. BLE contends that we should withhold any action on the CN/IC confrol 
application until such time as the Board and FRA issue regulations establishing procedures for the 
development and implementation of safety integration plans (SIPs) by railroads proposing to engage m 
transactions ofthe nature ofthe CN/IC conttol transaction. See Regulations on Safety Integration Plans 
Goveming Railroad Consolidations. Mergers. Acquisitions of Confrol. and Start Up Operations: and ,^J 
Procedures for Surface Transportation Board Consideration of Safety Integration Plans in Cases 
Involving Railroad Consolidations. Mergers, and Acquisitions of Confrol. STB Ex Parte No. 574 (STB 
served Dec. 24,1998) (a notice of proposed mlemakmg issued jokitly by the Board and FRA).*" 

Denial Of CN/IC Application Urged. BLE urges the dedal ofthe CN/IC conttol application: 
in view of tiie efforts by applicants to exercise premature conttol; in view ofthe attempts of applicants to 
reduce the number of protected GTW employees; in view ofthe anticipated adverse effects on the CBA 
rights of BLE members;̂ *^ and in view ofthe adverse effects the merger will have upon the employees of 

-*°(...continued) 
to effectuate the fransfer of five dispatcher positions from Milwaukee, WI, to Monfreal, PQ; but in view 
of an indication by FRA that the transfer ofthese positions could adversely affect rail safety, the Boad 
ordered the caniers to refram from consummating the transaction until tiie Board has been advised by 
FRA that FRA's safety concems have been satisfied). 

'*' BLE argues that safety is adversely impacted when engineers are required to work too many 
hours on abnormally long shifts with erratic work/rest cycles. 

~'̂  BLE contends that implementation of large consolidated seniority districts would allow 
CN/IC to require engineers to go anywhere within this expanded tenitoty for lengthy periods of time. 

(continued...) 
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other rdhoads doing business with CN in the Chicago area.^ BLE claims that tiic CN/IC merger, like 
many another raihoad merger in recent years, is merely a means to transfer wealth from employees to the 
railroad through the substitution of more favorable CBAs, through the closing of facilities, through 
reductions in employment and through the creation of new and larger seniority distticts. And, BLE 
adds, tiie CN/IC merger: wiU not benefit the public; will not promote sound and competitive 
transportation; and will have adverse effects on public health and safety. 

Alternative Relief Sought. BLE contends that, if we do not deny the CN/IC conttol application, 
we shodd, at the very least: add to New York Dock certdn conditions; and make, with respect to New 
York Dock, certain declarations that will govem the negotiation and/or arbittation of any implementmg 
agreements under Article I, §4 of New York Dock. These conditions and declarations, BLE argues, are 
necessaty to fiilfill the stamtoty mandate to provide a fair anangement for employees. 

(1) BLE asks that we unpose a condtion that would provide that all employees listed on the 
consolidated sedority rosters would be considered adversely affected and would receive New York 
Dock protective benefits, and that would require appUcants: (a) to calculate and fumish Test Period 
Allowances (TPAs) of employees to the organization representmg them within 30 days following the 
effective date ofthe ttansaction; (b) to provide and pay a TPA to all employees m a consoUdated 
seniority district until implementation ofthe merger in that dstrict or zone is finalized; and (c) to pay 

"̂..̂ 'Vv') allowances to the employees adversely affected by the merger for the maximum period provided by New 
York Dock with a deduction of no more than a year of any temporaty aUowance actually received by the 
individual pursuant to subparagraph (b). 

(2) BLE asks that we impose a condtion that would provide that any termination of sedority 
provisions contained m any nationd agreement between the orgadzation and the canier wodd be 
inapplicable to any employee hired prior to the effective date ofthe CN/IC confrol fransaction. 

... v.-

"*•(...continued) • 
And, BLE adds, since the New York Dock conditions have been read to make an employee ineligible for 
benefits if the employee declines a position for which the employee has seniority, a refiisal to take an 
assignment many miles from home could dimmish or elimmate the employee's benefits. 

'*'' BLE warns that many Chicago-area jobs on other railroads will be eliminated if CN/IC is 
allowed to implement mn-through train operations that will allow its trains to "bypass" Chicago. 
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(3) BLE asks that we impose a condition that would provide that an employee, upon furdshing 
proof of actual relocation, would be given an option to elect to receive an "in Ueu of* cash relocation 
allowance of eitiier $15,000 (fbr a non-homeowner) or S25,000 (for a homeowner).-*** 

(4) BLE asks that we make declarations to the effect: tiiat approvd ofthe CN/IC confrol 
transaction does not constitute approval for the substitution of an entire CBA on one cairier (the IC 
CBA) for tfie CBA covering the employees of another carrier (die GTW CBA); that applicants may not 
impose an entirely new, complete CBA upon GTW employees under tiie auspices of a § 4 implementing 
agreement; and that the only confract changes that may be made by a § 4 unplementmg agreement are 
those changes necessary to effectuate the merger and then only if necessary to obtain a fransportation 
benefit that is not labor-related. 

(5) BLE asks that we make a declaration to the effect that applicants must negotiate fairly and 
equitably (i.e., in good faith) with the representatives (i.e., the general chairmen) ofthe employees 
affected by the particular consolidation and coordmation covered by the § 4 notice and implementmg 
agreement^*' 

Response By Applicants. Applicants contend: that BLE's allegations that applicants have not 
bargamed m "good faith" are false; that BLE's dlegations that applicants have not accorded proper 
consideration to safety are dso false; that BLE's aUegations that GTW has threatened, harassed, and/or 
intimidated engmeers are skdlarly false; and that BLE's aUegations tiiat applicants have exercised 
premature common conttol are Ukewise fdse.̂ ** Applicants also contend that BLE, which has wamed 
that applicants intend to have Canadian nationals operate ttains in the U.S., has neglected to mention 
that, under a practice of long standing, Canadian crews are already operatmg ki the U.S., just as U.S. 
crews are already operating m Canada; appUcants add that because ofthe frequency of such movements. 

"** BLE indicates that this condition would promote economy and efficiency in the application 
of relocation allowances. BLE adds that no employee would be entitled to more than one "in lieu o f 
cash rclocation allowance. 

^*' BLE claims that GTW has refused to negotiate fakly and equitably with BLE in various 
collective bargaming matters, and, in particular, has refused to institute negotiations on the requisite 
implementing agreements. 

"** Applicants concede that GTW confracted with IC for the services of Randy Harris, an IC 
claims agent. Applicants insist however: that it is common practice in the industty to confract out 
claims agent work; that the Harris anangement was entered into on an arm's lengtii basis pursuant to a 
written confract; that, under this confract, GTW, which had need of experienced claims personnel, 
obtained the sen'iccs of an experienced employee of IC, which had additional personnel available; and 
that the Harris confract requires GTW to reimburse IC for this employee's services. 
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and the experience of U.S. and Canadian regulators in overseeing them, each countty recognizes 
locomotive engineer certifications issued by die other. AppUcants further contend that we should reject 
all of BLE's requests for conditions and benefits other than the customaty New Yoric Dock conditions, 
and should direct BLE to pursue its demands m an Article I, § 4 forum; BLE, applicants claim, seeks to 
have tiie Board bypass negotiation and compromise and unpose up-front numerous special benefits and 
procedural advantages for BLE. AppUcants fiirther contend, in thek CN/IC-64 motion filed Mar. 10, 
1999 (CN/IC-64 at 1-2), that because many of BLE's allegations were first made and/or were 
elaborated upon in BLE's BLE-6 brief, the "new evidence" improperly mcluded in the BLE-6 brief 
should be stricken or, in the altemative, applicants' CN/IC-64 response (CN/IC-64 at 3-10, including 
attached statements) should be included in the record.'*^ 

UNITED TRANSPORTATION UNION. Applicants and UTU"» have jointly asked die 
Board to condition any approval ofthe CN/IC confrol appUcation on the following commitments made 
by applicants, m exchange for which UTU has offered its support for the application, gga UTU-10 (filed 
Mar. 24, 1999). 

(1) Applicants have comidtted that tiiey wUl provide work opportunities to active UTU-
represented employees employed as of die date of approval of die ttansaction which diows those 
employees, provided they utilize those work opportunities, to mamtain thek cunrent level of annud 
compensation during the protective period, unless appUcants experience a significant downturn in their 
businesses due to the loss of a major customer during the protective period, which will be taken mto fiiU 
account and the employees' protections will be reduced proportionately. 

(2) Applicants have comidtted that m any notice served in this ttansaction after Board approval, 
they wUl propose only those changes to existing CBAs that are necessaty to implement the proposed 
transaction, mcadng changes that are related to operational changes that wiU produce a public 
ttansportation benefit not based solely on savings acdeved by agreement changes. Applicants have 
explained in thek Operating Plan and Appendices that a udfied workforce and single CBA m the 
Chicago area are necessaty to implement the ttansaction as are the changes related to the proposed 
service between Battie Creek and Champaign. Further, applicants have indicated their preference for 
the CBA to be applied in those areas. Applicants wiU not seek through the implementing agreement 
process the application ofthe entire IC agreement on the GTW or vice versa. 

"*' In the interest of development of a complete record, the CN/IC-64 motion to strike will be 
denied and the CN/IC-64 response will be included in the record. 

2-48 y j y jj jĵ g collective bargaining representative for the crafts or classes of conductors, 
trainmen, and yardmasters on each ofthe applicant raihoads. 
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(3) Applicants and UTU have committed that tfiey wUl attempt to negotiate a voluntaty 
implementing agreement before Jdy 1,1999, and that neither party wUl seek arbitration under the 
New York Dock conditions before that date. Applicants recogdze that differences of opinion may occur 
in the implementing agreement process. If the parties have not reached a voluntary agreement, then in 
order to ensure that any such differences are dealt with prompdy and fairly, appUcants and UTU agree 
that applicant and UTU personnel wiU meet within five (5) days notice from either side if a dispute 
arises and wiU agree to expedited arbifration procedures under the New York Dock condtions 10 days 
after the initial meeting if the matter is not resolved. 

(4) Applicants and UTU have committed to address the safety issues raised in the UTU fiUngs 
that were submitted m this proceedmg. 

(5) AppUcants have consented to the imposkion as conditions ofthe commitments expressed m 
the foregoing paragraphs. 

AMERICAN TRAIN DISPATCHERS DEPARTMENT. ATDD contends that tiie CN/IC 
control application should be deded unless conditions are imposed to assure: (1) tiiat frain dispatehing 
operations on U.S. lines will not be fransfeired or otherwise relocated outside the Udted States as part 
of, in connection witii, or as a resuk of approvd ofthe CN/IC control transaction; (2) that protective 
anangements aheady in place that guarantee ATDD-represented workera a job for the remamder of their 
working careers will be unaffected by the CN/IC control tiansaction; and (3) that the rates of pay, mles, 
working conditions, and aU collective bargaming and other rights, privileges, and benefits under 
appUcable laws and/or existing CBAs or otherwise will be preserved. 

Transfers To Canada. ATDD insists that the CN/IC conttol appUcation shodd be denied udess 
applicants are required to contmue to confrol rail traffic on their domestic Imes from train dispatching 
offices located in the United States. ATDD contends: that FRA believes that a ttansfer of train 
dispatching responsibUkies over domestic trackage to ttain dispatchers located outside U.S. boders 
would be mconsistent with the interests of safety; that in fact ERA is considering the initiation of a 
mlemaking that would establish a blanket prohibition on such cross-border ttansfers; that however, there 
is reason to suspect that applicants intend to use tfie merger as a basis for ttansfening tram dispatching 
responsibUities to Canada; and that, therefore, we should not peimit the CN/IC conttol ttansaction to go 
forward without enforceable assurances that control of raU traffic on domestic ttackage remains in 
facilities inside the United States subject to all applicable federal oversight and regulation. ATDD 
therefore asks that we impose a condition that would read as follows: 'The Applicants shall not m the 
fiiture propose the ttansfer to Canada of any train dispatching operations over any rail lines located in the 
Unked States wkhout first obtaining a written certification from the FRA that such fransfer is consistent 
with the operation of a safe and efficient rail transportation system as required by 49 U.S.C. 
§ 10101(8)." 
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Prior Protective Arrangements. ATDD contends that, pursuant to various agreements*" reached 
in connection with tiie GTW/DTI&DTSL conttol transaction:"" evety train dispatcher employed by 
GTW, DTI, and DTSL who was in active status on August 1,1986, enjoys protection from wage loss for 
any reason other than tfiose set forth in Article I, §§ 5(c) and 6(d) ofthe New York Dock conditions"' 
until he/she qualifies for the early retiree major medical benefits provided under a certam group 
policy;"^ and any train dispatcher who might be subject to losing his/her job can elect "voluntaty 
fiirlough status" either (a) subject to recall, or (b) not subject to recaU."' 

^*' These agreements mclude: (1) a 1979 GTW-RLEA agreement (the Railway Labor 
Executives' Association was known as RLEA) that provided for attrition protection, see Norfolk & W. 
Ry. Co. — Confrtil — Defroit T. & 1. R. Co.. 360 I.C.C. 498, 531-32 (1979); (2) a 1979 GTW-ATDA 
agreement (prior to October 1995, ATDD was known as the American Tram Dispatchers Association 
and was commonly refened to as ATDAV see ATDD-5. Ex. A (comments filed Oct 27,1998); (3) a 
1986 GTW-ATDA agreement see ATDD-5. Ex. B (the 1986 agreement consists of a main agreement 
and various attached sub-agreements); and (4) a 1996 GTW-ATDD agreement see ATDD-5. Ex. C 

^''' The acquisition by GTW of conttol ofthe Dettoit Toledo and honton Raihoad Company 
(DTI) and the Dettok and Toledo Shore Lme Rdhoad Company (DTSL), a transaction tiiat is herein 

î ',V;̂ }i referred to as the GTW/DTI&DTSL control transaction, was approved in Grand Trunk Westem Railroad 
'V;-.-j^ — Confrol — Detroit Toledo and Ironton Railroad Companv and Dettoit and Toledo Shore Line • 

Railroad Company. Finance Docket No. 28676 (Sub-No. 1) (ICC decided Nov. 30, 1979). This 
decision, which is variously refened to as the Finance Docket No. 28676 (Sub-No. 1) decision, the 
Finance Docket No. 28676 (Sub-No. IF) decision (the "F" designation was used at the time m 
connection with files reproduced on microfiche), and the Finance Docket No. 28676 decision (with no 
reference to a sub-number), is reported in the bound volumes as Norfolk & W. Rv. Co. — Confrol — 
Dettoit T. & I. R. Co.. 360 I.C.C. 498 (1979). 

^̂ ' Article I, §5(c) provides that a New York Dock displacement allowance shaU cease prior to 
the expiration ofthe protective period in the event ofthe employee's resignation, death, retirement, or 
dismissal for justifiable cause. Article I, §6(d) provides that a New York Dock dismissal allowance shall 
cease prior to the expiration ofthe protective period in tiie event ofthe employee's resignation, death, 
retirement, dismissal for justifiable cause under existing agreements, failure to retum to service after 
being notified in accordance with tiie working agreement, and failure wkhout good cause to accept a 
comparable position which does not requke a change in his place of residence for which he is qualified 
and eligible after appropriate notification, if his retum does not infringe upon the employment rights of 
other employees under a working agreement. 

-'- ATDD notes that tiiis protection is commonly refened to as "lifetime" protection. 

^" A dispatcher who elects voluntary fiirlough status subject to recall: will be subject to recall 
(continued...) 
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ATDD fturther contends that although the CN/IC conttol application does not mention these 
existmg protective anangements and gives no indication how applicants intend to ttcat covered 
employees in the event the CN/IC conttol bransaction is implemented, applicants, in their rebuttal 
submissions, have "confumed that they do not intend to take the position that imposition of New York 
Dock on this Transaction will preclude an employee otherwise eligible for protective benefits under 
Finance Docket No. 28676 from making an election of benefits that is consistent with tiie principles 
established under Article I, Section 3 of New York Dock.'̂ "* 

ATDD insists, however, tiiat we should reject the CN/IC conttol appUcation unless conditions 
are imposed to assure that existing protective anangements will not be dsturbed or overridden in 
connection with implementation ofthe CN/IC confrol transaction. ATDD contends: that the protective 
arrangements k seeks to preserve were negotiated as part ofthe carriers' compliance with conditions 
imposed by the ICC in earlier fransactions;"' that, however, there is reason to suspect that CN intends to 
use the New York Dock condtions that will be imposed on approval ofthe CN/IC confrol ttansaction as 
a mechanism by which to evade the obUgations contained m the agreements entered mto in coimection 
with the GTW/DTI&DTSL confrol fransaction;"* and tiiat, m diis sittiation, a blanket condkion 
preservmg existing protective arrangements is appropriate to assure the preservation ofthese 
arrangements. 

^"(...continued) 
when the active workforce fdls below 21 train dispatchers; and will receive a monthly fiirlough 
allowance eqdvalent to 75% ofthe employee's average monthly eammgs computed in accoidance with 
a certain formula. A dispatcher who elects voluntaiy furlough status not subject to recaU will receive a 
monthly fiirlough allowance equivalent to 60% ofthe employee's average monthly eamings computed in 
accordance with a certain formula. Both allowances last until the employee is recaUed to service, has 
filed for a disability annuity under the Railroad Retirement Act first becomes eligible for an unreduced 
annuity under the Railroad Retkement Act, or dies, subject, however, to tds proviso: protection for an 
employee who elects voluntaty furlough status subject to recall wUl continue for the rest of his/her 
railroad career, whereas protection for an employee who elects voluntaty fdrlough status not subject to 
recall will expire in 2003. Employees on voluntary fdlough status suffer no diminution in health, 
welfare, dental, and 401(k) plan benefits. ATDD indicates that, at the present time, there are 15 GTW 
train dispatchers on voluntary furlough status, all of whom arc subject to recaU. 

354 See CN/IC-56A at 191 (intemal quotation marks omitted). 

•" ATDD adds that, if the ICC had not allowed those transactions to occur, CN's U.S. 
operations on the GTW, DTI, and DTSL might not have developed to their cunent operating levels. 

"'* See CN/IC-56A at 192 ("[S]ome provisions contained in protective agreements may 
themselves represent impediments to a Transaction, and can and should be overridden."). 
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Preservation Of Rates Of Pay, Etc. Applicants have indicated: that there are currently tiuee 
separate ttam dspatching centers on the combined CN/IC U.S. rail system (CN ttains movmg over the 
physically discrete GTW and DWP Unes are dispatched from separate centers in Troy, MI, and 
Pokcfgama Yard near Superior, WI, respectively, and IC ttains are dispatohed from IC's Network 
Operations Center in Homewood, IL); that the three dspatching centers utilize separate ttam conttol and 
information systems and somewhat different operatmg practices; that the CN/IC conttol fransaction 
offers tiie opportunity to consoUdate the dispatching fimctions and to unify operating practices for the 
GTW/DWP and IC lines in a manner that will improve efficiency, service, and safefy; and that, m order 
to achieve these changes and efficiencies, it will be necessaty to bring these dispatchmg groups under a 
single CBA with a single seniorify roster. 

AppUcants have fiirther mdicated: tiiat, following implementation ofthe CN/IC confrol' 
transaction, the dspatchmg fimction wiU be consolidated at Homewood; that the physical relocation, the 
frammg on various dispatching systems, and the unification of operating practices wiU be accomplished 
m distinct steps; that there will therefore be, for a short interval followmg the physical relocation, three 
dispatching operations at Homewood; that during this mterval, tiie GTW/DWP and IC dispatchers wUl 
continue to dispatoh thek own territories usmg the equipment and processes with which they are familiar 
(and, although they wiU be under the same roof, wUl dispatoh as tiiough they were separate entities); and 
that during tds interval, a combined operating practices rde book will be produced and the existmg 
dspatching systems will be modified, and all dispatchers will be framed on CN/IC's consolidated 
U.S. operatmg mles. §SS. CN/IC7 at 176-78 and 204. §ss. slsfi die Revised Safety Integration Plan at 
67-73. 

ATDD contends: that, during the "short mterval" referenced by appUcants (i.e., during the 
period that wUl begm with the physical relocation to Homewood and that will end with the actoal 
consoUdation of train dispatehing operations), it will nQt be necessary to bring the three dispatching 
groups under a single CBA with a smgle seniority roster, that until such time as all train dispatching 
systems diemselves are udfied, die caniers should be required iiQt to disturb existing collective 
bargaining relationships; that, because there wUI be, during the "short interval," separate dispatching 
operations, there is no wanant for an^ dismption of CBAs or representation during that interval; and that 
any dismption of ATDD's existing representative status and agreements would undermine the stability of 
the labor/management relationship. ATDD fiurther contends: that even assuming arguendo tiiat 
pre-ttansaction representation anangements are not a "right privilege or benefit" that must be preserved, 
no CBA provision may be modified if the modification is not necessaiy to implementation ofthe 
transaction; and that there is, m the present context no necessity at all, given that ATDD-represented 
GTW dispatchers are scheduled to continue to work independently from the other frain dispatchers at 
Homewood, just as they did in Troy. 

As respects the later integrations contemplated by applicants, ATDD contends: that tiiey should 
be allowed only if they are directly related to the CN/IC confrol transaction; and that we should insist 
that the rates of pay, rdes, working conditions, and all collective bargaining and other rights, privileges, 
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and benefits under applicable laws and/or existing CBAs or otherwise wUl be preserved. And, ATDD 
adds, shodd die day come when a single CBA is applied to all frain dispatchers at Homewood, that 
CBA shodd be the ATDD-GTW CBA. 

INTERNATIONAL ASSOCIATION OF MACHINISTS. lAM, the collective bargdnmg 
representative for the craft or class of machinists on GTW, ICR, and CCP, contends that we should 
condition approval ofthe CN/IC conttol fransaction on the imposition of New York Dock protection. 
lAM further contends: that we should make certam declarations respecting the operation of Article I, § 
3 and Artkle I, § 4 of tiie New York Dock condtions; and that if we determine tfiat the CN/IC/KCS 
AUiance does not constitute a confrol transaction subject to New York Dock protection, we should retam 
oversight jurisdction to monitor tfie operation ofthe AUiance so that any future transfer of conttol will 
not be effected without the requisite labor protection. 

Actions Taken In Anticipation Of Merger. lAM claims tiiat m May 1998, GTW announced 
fdrloughs of machinists at its Flat Rock Tendnal and Battle Creek Reliability Center that clearly were 
ki anticipation of the CN/IC merger. 

Prior Protective Arrangements. lAM is concemed that applicants mtend to assert tiiat 
implementing agreements imposed by an Article I, § 4 arbittator acting under tiie auspices ofthe New 
York Dock conditions that wiU be imposed on the CN/IC control ttansaction can supersede protective 
anangements negotiated m connection with the GTW/DTI&DTSL control fransaction. lAM notes, m 
essence, that although applicants have acknowledged that New York Dock. Article I, § 3 requires the 
preservation of existing protective anangements, applicants have also suggested that certam provisions m 
the protective arrangements arising out ofthe GTW/DTI&DTSL confrol ttansaction may have to be 
overridden as "impediments" to unplementation ofthe CN/IC confrol fransaction. lAM therefore 
requests that we affirm: that pursuant to Article I, § 3, employees subject to protective arrangements 
arismg out of past mergers retain the right to elect the protections afforded under these prcrexisting 
arrangements; and that, consistent with the terms of Article I, § 3, pre-existing protections enjoyed by 
GTW employees cannot be superseded by the protective conditions knposed in this proceeding. 

Article I. § 4. lAM asks that we affurm tiiat, under Article I, § 4, issues regarding CBA 
overrides are subject fust to negotiation, and thereafter, if necessaiy, are subject to arbifration. I AM also 
asks tiiat we affirm that the Article I, § 4 negotiation requirement requires that the canrier engage in 
good faith bargaining. 

Oversight Jurisdiction. lAM contends that the CN/IC/KCS AUiance amounts to a CN/IC/KCS 
control fransaction within the meadng of 49 U.S.C. 11323, subject to the imposkion ofthe New York 
Dock protective conditions. I AM fiirther contends that, if we determine that the Alliance docs not 
amount to a control transaction, we should retam oversight jurisdiction. Such jurisdiction, lAM argues, 
will enable us to monitor the operation ofthe Alliance so that, if a fransfer of confrol requiring Board 
approval does in fact result, New York Dock protection for affected employees will be imposed. 
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TRANSPORTATION'COMMUNICATIONS INTERNATIONAL UNION. TCU, which 
represents employees of CNR, GTW, DWP, ICR, CCP, and KCS in the clerical, carman, and 
supervisoty crafis and classes, contends: that we should review the AUiance Agreement as part ofthe 
CN/IC control transaction, and impose New York Dock labor protection on all ofthe Alliance raihoads; 
or, if we decide not to impose such protection, that we should, at the vety least retam jurisdiction to 
monitor the AlUance to ensure that no confrol fransaction is in effect TCU also contends: that we 
should impose enhanced New Yoik Dock conditions requiring lifetime atfrition protection for those 
employees who, because of Canadian immigration laws, will be adversely affected by thek inabilify to 
follow fransfeired clerical work to Canada; and, if we do not impose such enhanced conditions, that we 
should, at the veiy least mandate that employees unable to follow work fransfencd to Canada will be 
considered "dismissed employees" entitled to receive dsmissal allowances under New York Dock. 

The CN/IC/KCS Alliance. TCU contends that tfie Alliance, taken in conjunction with the 
CN/IC conttol fransaction, must be viewed as a fransaction that will enable CN and KCS to achieve joint 
confrol of IC's interline operations. TCU further contends tiiat the labor protection mandates ofthe 
Interstate Commerce Act, as interpreted in New York Dock, must be applied to employees, including 
KCS employees, affected by the AlUance. 

TCU cites: the geograpdc scope ofthe Alliance;"^ the duration ofthe Alliance;"' the extent to 
which the AUiance is intertwmed with the CN/IC conttol transaction; the committnent of the 
management ofthe day-to-day affaks ofthe Alliance to a Management Group made up ofthe chief 
executive officers ofthe AUiance raihoads; the mtent to coordinate service operations between CN, IC, 
and KCS to create what will amount to "single-line" service dong the north-south NAFTA corridor; and 
the establishment of a joint marketmg strategy to be undertaken by the AlUance raihoads. TCU msists: 
that because the business of die Alliance vrill be governed by the Management Group, implementation 
ofthe CN/IC conttol ttansaction will mean that key marketmg decisions and sttategies relative to IC's 
interlme operations wUl be set by a group of which IC will not be an independent member; that because 
the Management Group's decisionmaking process will be (by admission of both CN and KCS) 
consensual, KCS will have an effective veto over decisions respecting IC's interUne operations; and that 
because this veto will constitute "conttol" in its purest form, the existence ofthis veto demonsttates that 
the Alliance and KCS are subject to the Board's jurisdiction in this mafrer."' TCU contends: that. 

^̂ ^ TCU notes that the Alliance covers ttaffic moving from/to all points open to CN, IC, or KCS, 
excepting only the relatively few points open both to IC and to KCS. 

^ '̂ TCU notes that the Alliance will exist for at least 15 years. 

'^' TCU argues that although the overall financial impact ofthe Alliance on CN and KCS may 
be relatively small, tiie conttol that CN and KCS will exercise over IC's interline operations will be far 

(continued...) 
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under 49 U.S.C 11326, New York Dock must be imposed to protect employees affected by the 
acquisition by any carrier of control over the operations of anodier canier; that, therefore, New York 
Dock must be imposed to protect employees affected by the acquisition, by CN and KCS, of conttol of 
the interline operations of IC; and that, given the context ofthe AlUance, tds means that New York 
Dock must be imposed not ody on CN but also on KCS."" 

TCU is especially concemed that, given the wordmg ofthe AlUance Agreement, a 
"coordmation" of CN, IC, and/or KCS clerical work, and particularly customer service work, could be 
approved by the Management Group without the need for another agreement. TCU insists: that a 
"fransaction" (as that term is defined in New York Dock 360 I.C.C. at 84) includes a "coordmation" (as 
that term is defined in the Washington Job Protection Agreement of 1936, see New York Dock. 
360 I.C.C. at 70); that under the Washmgton Job Protection Agreement, the term "coordination" means 
"joint action by two or more carriers whereby they udfy, consoUdate, merge or pool in whole or in part 
thek separate raihoad faciUties or any ofthe operations or services previously performed by them 
through such separate facUities." see CSX Coro. — Confrol — Chessie and Seaboard C.L.I.. 61.C.C.2d 
715,778 (1990); that tfie clerical work "coordinations" that may occur under the Alliance must 
therefore be regarded as "transactions" for purposes of New York Dock: and tiiat, m fliis Ught and given 
the relationship ofthe AlUance to the CN/IC confrol fransaction. New York Dock is clearly applicable to 
the "fransactions" contemplated by the AlUance rdhoads. 

TCU fiuther contends that if we do not see fit to evaluate the AUiance as part ofthe CN/IC 
confrol fransaction, we should, at the vety least, retain jurisdction to oversee and modtor the Alliance to 
ensure that it is not used as a device to circumvent the statutory process for approving 49 U.S.C 11323 
control transactions. TCU argues that, even if we determine that the AUiance does not, in and of itself, 
amount to a confrol transaction, we must recogdze that the Alliance Agreement provides the firamework 
for even more substantial coordinations. And, TCU adds, the retention of jurisdiction will allow us to 
ensure tbat, in the event the activkies ofthe Alliance rise to the level of a confrol transaction, the artful 

"'(...contmued) 
more substantial. TCU also argues tiiat although prior mlings have mdicated that neither a voluntaty 
coordination agreement (VCA) nor an operational coordmation is Qe£ ̂ jurisdictional, the Alliance 
contains elements of both a VCA and an operational coordination, in addition to a common management 
stmcture for implementation of a common interline policy. 

260 jQyj concedes that although KCS is not a party to the CN/IC control application, we 
accepted that application "because it is in substantial compliance with the applicable regulations, 
waivers, and requirements." SS£ Decision No. 6, sUp op. at 7 (footnote omitted). TCU notes, however, 
that, although we accepted the CN/IC confrol application, we specifically "reserve[d] the right to requke 
the filing of supplemental information from applicants or any other party or individual, if necessary to 
complete tiie record in tds matter." §eaDecision No. 6, slip op at 7 n.l4. 

138 

P0164 



STB Finance Docket No. 33556 

drafting ofthe Alliance Agreement wiU not serve to circumvent our autiiority to review such 
transactions."' 

Enhanced Protection. Applicants have indicated that they intend to consolidate various general 
and administrative fimctions, mcludng certain information technology activity and certain accounting 
activity, in Montreal, PQ. Applicants have fdther indicated tiiat they may also find it necessaty to 
consolidate other general and admmistrative fimctions, including such functions as customer service, 
clearance, and other centralized tasks, ggg CN/IC-7 at 205-06. 

TCU contends that cases decided by the Board and by the ICC estabUsh tiiat when a canier, in 
the course of implementing a Board-approved bransaction, transfers an employee's work: 
(I) an employee has a right to foUow the fransferred work (assuming, of course, that sufficient positions 
are available);^ and (2) an employee who decides an opportunity to follow the transfened work forfeits 
any otherwise available right to New York Dock protection.^" TCU further contends tfiat given die 
restrictions imposed by Canadian immigration laws, the consolidation of various CN/IC clericd and 
adminisfrative fimctions at CN facilities located in Canada will effectively deprive clerical employees of 

ifii jQ^j suggests (i]at̂  ig monitoring the Alliance, we should utilize the criteria set forth m 
GilbertviUe Tmckmg Co. v. United States. 371 U.S. 115 (1962). 

*̂̂  See, e ^ D&H Rv. — Lease & Trackage Ridits Exempt. Springfield Term.. 41.C.C.2d 
322,330 (1988) (emphasis added): "In the typical case of a consolidation or acquisition, two or more 
railroads may combine their operations, with either a survivmg entity conducting all ofthe combined 
operations or each carrier operating some portion ofthe consolidated operations. Where operations wUI 
be combined, the previously separate workforces need to be coordinated. Offers of comparable 
employment normally are made by the surviving operating entity to former employees of both 
railroads before any offers are made to outside parties. These offers must be accepted (if employees 
have exercised their seniority and have been dismissed), or the employees lose their protective benefits." 

-*̂  See, e.g.. CSX Corporation — Confrol — Chessie System. Inc. and Seaboard Coast Line 
Industaies. Inc. (Arbitration Review). STB Finance Docket No. 28905 (Sub-No. 28) (STB served Sept 
3,1997), slip op. at 7 n. 10: "The ICC has in the past refened to the fimdamental bargain underlying the 
Washington Job Protection Agreement of May 1936 (WJPA), upon which the New York Dock conditions 
are based, as being that an employee must accept any comparable position for which he or she is 
qualified regardless of location in order to be entitled to a displacement allowance." See also 
CSX/NS/CR. slip op. at 127: "[T]he basic requirement under New York Dock fisi that employees must 
accept assignment at a new location that requires them to move their residence, or else forfeit their 
entitlement to protection allowances." 
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thek right to follow transfened work."* TCU therefore asks that we impose enhanced New York Dock 
benefits for these employees. 

TCU contends: tiiat New York Dock's requirement of 6 years of labor protection was 
established as a "fair anangement" under the presumption that employees would have the right to follow 
their work; that, however, the "unusual circumstances" ofthe CN/IC conttol ttansaction (i.e., its 
diminution ofthe right to follow work) demand enhanced New York Dock protections for aU employees 
who are affected by (i.e., who are either dismissed or displaced as a result of) the inabUity to follow 
work that is consolidated in Canada;"^ and tfiat the required enhancement should take the form of 
lifetime attrition protection. TCU fiirther contends that at the very least, we should mandate that 
employees unable to follow work fransfencd to Canada wiU be considered "dismissed employees" 
entitied to receive dismissal allowances under New Yoric Dock. 

AppUcants insist: that New York Dock provides adequate protection to any TCU-represented 
clerical employees whose positions may be abolished in connection with the CN/IC confrol fransaction; 
tbat the fact that a consolidation of woik may involve the Canadian border is simply krelevant to the 
level of protection adversely affected employees are entitied to receive; and that, in any case, any issues 
related to the fransfer of work to Canada should be refened to the implementing agreement process. 
"[L]ifetime attrition protection is sfrongfy disfavored; and a ttansfer of work to another location, or the 
inability of some adversely affected employees to follow thek work, do not amount to 'unusual 
circumstances' wananting imposition of enhanced protective conditions. Employees are often unable to 
follow work that is being consolidated. That is precisely why New York Dock (and other protective 
anangements beginning with the Washington Job Protection Agreement) provide for protective benefits. 
Under New York Dock, if an employee is unable to keep a position because work is bemg consolidated 
into a Umited number of positions, that employee will be entitled to protective benefits — whether the 
work is consoUdated in Montteal or Mempds." §££ CN/IC-56A at 198-99. 

Prior Protective Arrangements. TCU cites CSX/NS/CR. slip op. at 126, in support ofthe 
proposition that issues regardirig changes that may be sought by applicants in TCU's preexisting 

"** TCU contends that, under Canadian law, a non-Canadian who seeks to move to Canada for 
the purpose of seekmg employment must obtain, prior to moving, authorization to enter Canada for 
employment purposes. TCU further contends, however, that under Canadian law, Canadian immigration 
officers are not allowed to issue such authorizations to a person whose employment "in Canada will 
adversely affect employment opportunities for Canadian citizens or permanent residents m Canada." 
SssTCU-5 at 3-4 (eking Canadian immigration regdations). 

•** See CSX/'"NS/CR. slip op. at 125: "We may tailor employee protective conditions to the 
special circumstances of a particular case. This is done, however, only if it has been shown that unusual 
circumstances require more sfringent protection than the level mandated in our usual conditions." 
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protective arrangements with GTW, DWP, and ICR should not be addressed in this decision but rather, 
should be left to tfie process of negotiation and, if necessaty, arbifration under Article L § 4 of New York 
Dock. 

JOHN D. FITZGERALD. Mr. Fitzgerdd is primarily concemed with the impact of tfie CN/IC 
confrol transaction upon employees of BNSF. Mr. Fitzgerald contends: that the CN/IC confrol 
bransaction wUl recreate an IC affiliation with a franscontinental carrier,"** that this affiliation wiU work 
to the detriment of BNSF, because CN and BNSF compete with respect to traffic moving between the 
Pacific Coast and the U.S. Midwest including pomts extending to the South and Southeast; tiiat BNSF 
wiU lose traffic to a unified CN/IC; that this loss of fraffic wiU have adverse impacts on BNSF 
employees; that these adverse impacts may dffer as between different groups of BNSF employees; and 
that because BNSF has not played an active role m this proceeding, a less tiian adequate record has been 
developed with respect to the adverse impacts tiiat will fall upon BNSF employees. Mr. Fitzgerald 
therefore argues: that tfie CN/IC confrol application should be denied;-" and that if it is not denied, 
BNSF employees shodd receive at least the full benefits ofthe employee protective conditions 
mandated for appUcants' employees. Mr. Fitzgerdd also argues: that if we had issued Decision No. 31 
prior to Febmary 9,1999, his attomey would have sought to participate in the ord argument we held on 
March 18, 1999;"' that however, we issued Decision No. 31 after Febmary 9,1999; and diat because 
Mr. Fitzgerald's attomey did not participate in the oral argument, Mr. Fitzgerdd stands to be prejudiced 
by our late action respecting the two agreements. 

ALLIED RAIL UNIONS. The Brotherhood of Raihoad Signalmen (BRS), die Intemationd 
Brotherhood of Boilermakers, Blacksmiths, Forgers and Helpers (IBB), the Nationd CouncU of Fkemen 
and OUers (NCFO), and the Sheet Metd Workers Intemational Association (SMWIA), participating 
collectively as the Allied Rdl Udons (ARU), mdcated, in thek comments filed October 26,1998, that 
although they bad not yet taken a position with respect to approvd or disapproval ofthe CN/IC conttol 
bransaction and/or any conditions that might be necessary m connection with approval thereof, dieir 
major concems regarding the CN/IC control transaction related to: transfers of employees in the crafts 
represented by the ARU unions; the potential impact ofthe transaction on existing CBAs and seniority 

*̂* See Illinois Cent. Gulf R. — Acquisition — G.. M. & O.. et al.. 338 I.C.C. 805, 864-73 
(1971) (discussmg allegations that UP had, at the time, a controlling interest in IC). 

-*̂  Mr. Fitzgerald adds, though without explanation, that the KCS trackage rights application 
should also be denied. 

-*̂  In Decision No. 30 (served Jan. 28, 1999), we directed parties wishing to participate in the 
oral argument to submk a statement to that effect no later than Febmaty 9, 1999. In Decision No. 31 
(served Feb. 12, 1999), we directed CN to submit redacted copies ofthe Alliance and Access 
Agreements by Febmaty 22,1999. 
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rights; and the poskion diat applicants might take witii respect to the continued effect ofthe employee 
protective anangements negotiated in connection with the GTW/DTI&DTSL control transaction. 

The ARU unions also indicated, in tiieir comments filed October 26,1998, that, although they 
had not yet taken a position, they were prepared to ask the Board to reject the bransaction and to make 
the foUowing declarations in connection with any approval thereof: (1) that rates of pay, mles, and 
workmg conditions under existing CBAs must be preserved, except to the extent New York Dock 
arbitrators pemiit variances solely m seniority and scope mles in connection with anangements for 
selection offerees and assignment of employees; (2) that actions contraty to CBAs will be permitted 
only upon a showing of real necessity, as opposed to mere convenience or a simple reduction in labor 
costs; (3) that applicants have shown no necessity for CBA modification, except to some extent for 
seniority mtegration under New York Dock: (4) tfiat approval of tiie ttansaction does not constitute 
explicit or implicit approval ofthe CBA changes described by applicants m their operating plans and 
attachments; and (5) that employee rights under existmg protective agreements, including the agreements 
entered mto pursuant to the GTW/DTI&DTSL control fransaction, are preserved and wiU remain 
available to covered employees regardess of approvd ofthe CN/IC control transaction. 

The ARU imions fiuther indicated, m thek comments filed October 26,1998, that they would 
reserve a final position for their brief (which, however, they never filed)."* ^ ^ k 

i f ' - . " : f 

" • • } • • - ; 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES. BMWE, die collective 
bargakimg representative for aU mamtenance of way forces working for applicants, urges approval ofthe 
CN/IC control transaction and mdicates that it has aheady negotiated an implementmg agreement 
(heremafier refened to as the CN/IC-BMWE unplementing agreement) that resolves aU merger-related 
issues between applicants (i.e., GTW, ICR, and CCP) and BMWE.™ BMWE contends tfiat die CN/IC-
BMWE implementmg agreement does what a New York Dock unplementing agreement should do: k 
provides for a limited rearrangement offerees, and it refiects an understanding that long-term changes in 
the collective bargainmg relationship must be made tiirough the ttaditional processes of collective 
bargaining under the Railway Labor Act. BMWE adds that we might want to use the CN/IC-BMWE 
implementing agreement as a guide to the type of reasonable adjustment of interests that the New York 
Dock implementing agreement process is mtended to achieve. 

''*' The Brotherhood of Railroad Signalmen has concluded an implementing agreement with 
applicants. See CN/IC-64 at 5 (filed Mar. 10, 1999). The record appears to contain no indication as to 
the status ofthe three other ARU udons. 

-™ SesBMWE-5, Ex. 1 (filed Feb. 19, 1999). See alsa BMWE-6, Attachment (filed Mar. 8, 
1999). 
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The CN/IC-BMWE implementing agreement consists of 18 numbered sections. Sections 1 
through 7 provide for the transfer of certam GTW and CCP ttackage and a number of GTW and CCP 
employees to ICR, and provide the fransferred employees with continuity of service credit for longevity-
based benefits, prior rights to the fransferred assignments, and an option to preserve pre-ttransfer medical 
and dental benefits. Section 8 provides that, except as otherwise provided. New York Dock shall be 
applicable to the CN/IC confrol transaction. Sections 9 through 12 create a process for the 
adminisfration of dismissal and displacement aUowance claims. Section 13 creates for certain laid-off 
employees of CCP and GTW a preferential right for consideration for certam ICR positions. Section 14 
provides for the disttibution, to each CN/IC-BMWE employee, of a copy of tiie CN/IC-BMWE 
implementing agreement. Section 15 (discussed m more detaU below) states certain understandmgs of 
the parties. Section 16 provides a mechanism for resolvmg disputes arising out ofthe CN/IC-BMWE 
implementing agreement Section 17 provides that the provisions of die CN/IC-BMWE unplementmg 
agreement are without precedent or prejudice to the position of either party. Section 18 provides that the 
CN/IC-BMWE implementing agreement will become effective 30 days after the Board's approval ofthe 
CN/IC confrol application. 

BMWE places particular emphasis on Section 15 ofthe CN/IC-BMWE implementing 
agreement which states: that die parties understand that future modifications to the CN/IC-BMWE 
implementing agreement may be necessaty to cany out the "financial ttansaction" set forth in STB 
Finance Docket No. 33556; that BMWE understands that tiiose changes are subject to notice, 
negotiation, and possible arbitration under Article I, § 4 of New York Dock: and that the cairiers 
understand "that changes such as the imposition of a system-wide collective bargammg agreement or the 
abrogation of an entire existmg collective bargaining agreement the merger of or substantial change to 
existing seniority distticts, and/or the creation of system-wide maintenance of way production gangs or 
regiond maintenance of way production gangs not otherwise permissible under current collective 
bargaming agreements shaU not be sought pursuant to the notice, negotiation and possible arbitration 
process under Article I, Section 4 ofthe New Yoik Dock condtions." Section 15, in BMWE's view, 
represents an acknowledgment by BMWE that applicants may need to fine tune their operations, and a 
corresponding acknowledgment by applicants that the implementing agreement process wiU only be used 
for such fine tuning and will not be used to abrogate entire agreements, to impose regional and system 
gang agreements, or to create a single system-wide CBA. 

BMWE contends that we should find that the CN/IC-BMWE implementing agreement 
adequately addresses the interests of applicants' mamtenance of way employees. BMWE further 
contends that in view of tfiis agreement and in view also of applicants' estimate that there will be a net 
increase in maintenance of way forces on a unified CN/IC, the CN/IC confrol application should be 
approved."" 

•" Applicants and BMWE have asked that we incorporate the CN/IC-BMWE implementing 
(continued...) 
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APPENDIX E: ENVIRONMENTAL CONDITIONS 

SAFETY: HAZARDOUS MATERIALS TRANSPORT CONDITIONS 

Condition 1. Applicants shall comply with current Association of American Railroads (AAR) "key 
frain" guidelines and any subsequent revisions for a period of 5 years from die effective 
date ofthe Board's decision. (See "Recommended RaUroad Operating Practices for 
Transportation of Hazardous Materials," AAR Circular No. OT-55-B.) 

AAR guidelines define key trains as any trams with five or more tank carloads of 
chemicds classified as a poison inhdation hazard or any frain with a total of 20 rail cars 
with any combmation of poison inhalation hazards, flammable gases, explosives, or 
environmentally sensitive chemicds. The AAR key ttam guidclmes mclude measures 
for a maximum operating speed of 50 mph and fiill train inspections by the trdn crew 
whenever a ttain is stopped by an emergency application ofthe ttain air brake or 
following the report of a defect by a wayside defect detector. 

Condition 2. Applicants shall continue to manage Qie four rail Une segments listed m die table below, 
"Rail Lme Segments that Wanant Hazardous Materials (Key Route) Mitigation," as 
Key Routes for a period of 5 years from the effective date ofthe Board's decision. 
AppUcants shaU certify to the Board compUancc with AAR's Key Route guidelines prior 
to increasing the number of rail cars carrymg hazardous materids on these four rail line 
segments and annually for the 5-year oversight period established by the Board. (See 
"Recommended RaUroad Operatmg Practices fbr Transportation of Hazardous 
Materials," AAR Ckcular No. OT-55-B.) 

RAIL LINE SEGMENTS THAT 
WARRANT HAZARDOUS MATERLVLS 

(KEY ROUTE) MITIGATION 

Route and Seginent(s) 

Dettok Intermodal, MI to Mai Junction, MI 

Length 
(miles) 

14.6 

Rail Line 
Segment ID 

1222 

"'(...continued) 
agreement as a condition ofour order approving the CN/IC conttol application. Sge BMWE-5, Ex. 1, 
p. 11. §ce dsa BMWE-6 (filed Mar. 8, 1999; a joint motion for adoption of tiie CN/IC-BMWE 
implementing agreement as a condition of approval ofthe CN/IC control application). 
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RAIL LINE SEGMENTS TILVT 
WARRANT HAZARDOUS MATERIALS 

(KEY ROUTE) AUTIGATION 

Route and Seginent(s) 

Mai Junction, MI to Pontiac, MI 

Pontiac, MI to West Pontiac, MI 

West Pontiac, MI to Durand, MI 

Length 
(miles) 

0.9 

2.2 

38.3 

Rail Line 
Segment ID 

1225 

1230 

1235 

Conditions. Applicants shdl distribute a copy of thek cunent hazardous materials emergency 
response plans to each local emergency response orgadzation or coordinating body in 
the communities along the four Key Route rail lme segments Usted m Condtion No. 2 
and the ten Major Key Routes rail lme segments listed in Condition No. 4. AppUcants 
shdl certify to the Board compliance with tiiis condition withm 6 months ofthe effective 
date ofthe Board's decision. In addition, for a period of 3 years firom the effective date 
ofthe Board's decision. Applicants shall distribute hazardous materids emergency 
response plans at least once or whenever they materially change thek plans,in a manner 
that affects coordination with the local emergency response organizations. 

Condition 4. Applicants shall work with each local emergency response organization or coordmating 
body in the commudties along the ten rail line segments listed m the table below, "Rail 
Line Segments that Warrant Hazardous Materials Emergency Response (Major Key 
Route) Mitigation," to develop a local hazardous materials emergency response plan to 
be implemented in coordmation with the Applicants' hazardous materials emergency 
response plans. The individual plans shall be consistent with the National Response 
Team Guidance documents NRT-I {Hazardous Materials Emergency Planning Guide), 
NRT-IA (Criteria for Review of Hazardous Materials Emergency Plans), and the U.S. 
Environmental Protection Agency's Technical Guidance for Hazardous Analysis or 
other equivalent documents that are used by the affected community's local emergency 
response organization or coordinating body. Applicants shall certify to the Board 
compliance with this condition within 1 year ofthe effective date ofthe Board's 
decision. 
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RAIL LINE SEGMENTS THAT WARRANT HAZARDOUS 
MATERIALS EMERGENCY RESPONSE (MAJOR KEY 

ROUTE) MITIGATION 

Route and Seginent(s) 

I Matteson (EJE). IL to Kankakee, IL 

1 Kankakee, IL to Otto, IL 

1 Olto, IL to Gilman, IL 

Gilman, IL to Champaign, IL 

1 Champaign, IL to Mattoon, IL 

1 Edgewood, IL to Centralia, IL 

Centralia, IL to Renlakmine, IL 

1 Renlakmine, IL to Du Quoin, IL 

Caibondale, IL to Cairo, IL 

1 Cairo, IL to Fulton, KY 

Length 
(miles) 1 

26.6 

5.2 

20.6 

46.3 

4S.I 

37.3 

23.5 

11.7 

54.4 

43.5 

Rail Line 
Segment ID | 

187 1 

190 1 

205 j 

305 1 

315 1 

360 1 

365 1 

370 I 

380 1 

1 ^̂̂  
Condition 5. AppUcants shaU implement a simdation emergency response driU or trading session 

with the voluntary participation of local emergency response committees or cooidmating 
bodies in affected communities dong each Major Key Route identified d Condition 4. 
AppUcants shall certify to the Board compliance witfi this condition wkhm 2 years ofthe 
effective date ofthe Board's decision. 

Condition 6. Applicants shall provide dedicated toll-free telephone numbers to the emergency 
response organizations or coordinatmg bodies responsible for each community located 
along the four rail Une segments identified in Condkion 2 and the ten raU Une segments 
identified in Condition 4. These telephone numbers shall provide access to personnel 24 
hours per day, 7 days per week, at the Applicants' dispatch centers where local 
emergency rcsponders can quickly obtain and provide information regarding the 
transport of hazardous materials on a given train and appropriate emergency response 
procedures in the event of a ttain accident or hazardous materials release. Applicants 
need not provide these telephone numbers to the public. Befbre increasing Acquisition-
related hazardous materials ttaffic on these rail line segments. Applicants shall certify to 
the Board that they have complied with this condition. 
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Condition 7. As requested by the U.S. Fish and Wildlife Service (FWS). Applicants shaU notify and 
consult with FWS and the appropriate state departments of natural resources in the event 
of a reportable hazardous materials release with the potential to affect Usted threatened 
or endangered species. 

ENVIRONMENTAL JUSTICE CONDITIONS 

Condition 8. Applicants shall, with the advice and consideration of responsible locd govemments, 
adapt and modify the local component of its required hazardous materials emergency 
response plan to account for the special needs of minority and low-mcome populations 
adjacent to or m the immediate vicinity ofthe rail line segments in the table below, 
"Communities that Warrant Tailored Hazardous Materials Emergency Response 
Mitigation." Applicants shall certify compliance with this condition within 1 year ofthe 
effective date ofthe Board's decision. 

COMMUNITIES THAT WARRANT 
TAILORED HAZARDOUS MATERIALS 

EMERGENCY RESPONSE MITIGATION 

Community, State 

Cairo, IL 

Caibondale, IL 

Centralia. IL 

Du Quoin, IL 

Mounds, IL 

Route and Segment(s) 

Caibondale, IL to Cairo, IL 
Cairo, IL to Fulton, KY 

Caibondale, IL to Cairo, IL 

Edgewood, IL to Centralia. IL 
Centralia, IL to Renlakmine, IL 

Renlakmine, IL to Du Quoin. IL 

Caibondale, IL to Cairo, IL 

Rail Line 
Segment ID 

380 
385 

380 

360 
365 

370 

380 

Condition 9. Applicants shall provide Operation Respond software and any necessaty training to the 
local emergency response center serving minority and low-income populations adjacent 
to or in the immediate vicinity of Applicants' raU lme segments in the communities 
listed in Condition 8. Applicants shall certify compliance with this condtion within 1 
year of the effective date ofthe Board's decision. 

Condition 10. As agreed to by the Applicants, Applicants shall provide funds for two representatives of 
the emergency response organizations from each community listed in Condition 8 to 
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attend a brainmg session at AAR's Transportation Technology Center in Pueblo, 
Colorado. Such flmding shall include reasonable travel expenses. 

CONSTRUCTION CONDITIONS 

Conditions 11 and 12 apply to the five Acquisition-related constmction activities listed in the 
table below, "Proposed Constmction Projects," as appropriate, to reduce or avoid the potential for 
environmental impacts resulting from the proposed CN/IC Acquisition. 

PROPOSED CONSTRUCTION PROJECTS 

State 

lUinois 

niinois 

Illinois 

Mississippi 

j Tennessee 

Location 

Centralia Yard 

Champaign Yard 

Cicero 

Jackson Yaid 

Memphis Yard 

Description 1 

Upgrade project 1 

Upgrade project. 

Construct a new 1,000-foot 

connection. 

Constmct 2,140 feet of new rail 
V 1 

for a bypass west of die rail yard. 

Upgrade project. 

Condition 11. For all proposed CN/IC Acquisition-related constmction activities listed in the table 
above, "Proposed Constmction Projects," Applicants shdl employ tiie Best Management 
Practices presented m Attachment A, "Best Management Practices for Constmction 
Activities." 

Condition 12. For all proposed CN/IC Acquisition-related constmction activities listed in the table 
above, "Proposed Construction Projects," Applicants shaU comply with die following 
Federal, state, and/or local regulations, which have particular applicabUity in mitigatmg 
potential environmental impacts: 

Hazardous and Solid Waste Handling 

a) Applicants shall observe aU appUcable Federal, state, and local regulations 
regarding the handling and disposal of any waste materials, including hazardous 
waste, encountered or generated during constmction activities. In the event of a 
hazardous waste spill resulting from proposed constmction activkies, the 
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Applicants shaU knplement appropriate emergency response and notification 
procedures and the appropriate remediation measures as required by applicable 
Federal, state, and locd regulations. 

b) Applicants shall fransport all hazardous materials generated by all proposed 
consbruction activities in compliance with DOT's Hazardous Materials 
Regulations (49 CFR Parts 171 to 179). 

c) Applicants shdl dispose of all materials that cannot be reused in accordance 
with applicable Federd, state, and local solid waste management regulations. 

Dust Control 

d) AppUcants shaU comply with all applicable Federd, state, and local regulations 
to conttol and minimize fiigitive dust emissions resulting firom consbruction 
activities. Compliance may involve the use of such conttol methods as spraying 
water, instaUmg wind barriers, or providing chemical tteatment. 

Water Resources Protection 

e) Applicants shdl obtam all necessary Federal, state, and local permits for the 
alteration of wetlands, ponds, lakes, stteams, or rivers or if a likelihood exists for 
construction activities to cause sod or other materials to enter into these water 
resources. Applicants also shall use Best Management Practices to minimize 
other potential environmental unpacts on water bodies, wetiands, and 
navigation, (see Attachment A, Best Management Practices for Construction 
Activities.) 

Stormwater Discharge 

f) Applicants shall obtain all necessary Federal, state, and local permits for 
stonnwater discharge, including National Pollutant Discharge Elimmation 
System permits, during constmction activities. 

.4.-,:K--;. 
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Use of Herbicides 

g) Applicants shall use only Environmental Protection Agency-approved herbicides 
and qualified personnel or confractors for application of right-of-way 
maintenance herbicides and shad limit such applications to die extent necessaty 
for rail operations. 

SAFETY INTEGRATION CONDITIONS 

Condition 13. Applicants shall comply with the Safety Integration Plan, which may be modified and 
updated as necessaty to respond to evolving conditions. 

Condition 14. Applicants shaU participate and fidly cooperate with the ongoing regulatory activkies 
associated with the safety integration process, as described m the Memorandum of 
Understandmg agreed to by tiie Board and tiie Federal Raihoad Admidstration (FRA), 
with tiie concurrence of U.S. Department ofTransportation, until FRA affiims to the 
Board m writing that integration ofthe Applicants' systems has been completed safely 
and satisfactorily. 

MONITORING AND ENFORCE^IENT CONDITION 

Condition IS. If there is a material change m the facts or circumstances upon which the Board reUed in 
imposmg specific environmentd mitigation conditions in this Decision and upon petition 
by any party who demonsfrates such material change, the Board may review the 
continumg applicability of its final mitigation, if warranted. 
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ATTACHMENT A: Best Management Practices for Construction Activities 

1. Applicants shall restore any adjacent propenies disturbed during right-of-way constmction or 
abandonment-related activities to pre-constmction or pre-abandonment conditions. 

2. Applicants shall encourage regrowth in dsturbed areas and stabiUze disturbed soUs according to 
standard consbruction practices or as required by constmction permits. 

3. Applicants shall use appropriate signs and barricades to conttol traffic dismptions during 
constmction or abandonment-related activkies at or near any highway/rail at-grade crossings. 

4. AppUcants shall restore roads disturbed during constmction or abandonment-related activities to 
conditions required by state and local jurisdctions. 

5. Applicants shall conttol temporary noise from constmction or abandonment-related equipment 
through use of work-hour conttols, operation and mamtenance of muffler systems on machinety, 
and/or other noise reduction methods. 

6. If AppUcants fmd previously unknown archeologicd remams during constmction or 
abandonment-related activities, they shall immediately cease excavation work m the area and 
contact the appropriate State Historic Preservation Office for gddance and coordination. 

7. Applicants shall use appropriate technologies, such as silt screens and sttaw bde dkes, to 
minimize soil erosion, sedimentation, runoff, and surface instability durmg constmction or 
abandonment-related activities. Applicants shall disturb the smallest area possible around any 
streams and tributaries and shall consdt with the appropriate state agent to properly revcgetate 
dsturbed areas immediately following construction or abandonment-related activities. 

8. Applicants shall ensure that all cdverts are clear of debris to avoid potential fiooddg and stream 
fiow alteration. 

9. Applicants shall design and constmct proposed constmction/abandonment activities so as to 
preserve effective drainage to mamtain the qudity of adjacent prime farmland. 

10. Applicants shall use appropriate techniques to minimize potential environmental impacts on 
water bodies, wetlands, and navigation, mcluding the following specific measures: 

a) If necessaty. Applicants shall avoid impacts or losses to wetlands wherever possible. If 
wetland impacts are unavoidable. Applicants must demonstrate that no practicable 
altematives that would avoid or fiirther minimize impacts to wetlands are available. 
AppUcants shall compensate for unavoidable wetland losses at ratios determined by the 
U.S. Army Corps of Engineeis and FWS as to type of wetland affected on a site-by-ske 
basis. 
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b) If necessaiy, AppUcants shdl design and replicate compensatoty wetlands to match as 
closely as possible the specific mix of types, fimctions, and values ofthe affected 
wetiands. The compensatoiy wetiands shall be established via the process of restoration 
to the extent feasible, and they shall be located in an area as close as practicable to the 
affected wetlands. 

11. Applicants shall ensure tiiat abandonment-related activkies are designed to preserve land forms 
and drainage pattems that may provide fiood protection. 

12. Applicants shall ensure that for any constmction project, new lighting fixtures instaUed in new 
parkmg and security areas adjacent to residential zoned areas shall be cut offer sdeldcd to 
avoid effects to residences. 

13. Applicants shall compensate for ttees removed during project activities. Applicants shall replace 
trees with native saplings, if practicable, at a idnimum ratio of 1:1, and replacement shaU occur 
as close as possible to the affected areas. 

14. Applicants shall establish a stagmg area for constmction equipment m environmentally 
nonsensitive areas to conttol erosion and spiUs. ''f^-S.\ 

. - 1 

15. Shodd project activities affect previously uddentified threatened or endangered species and/or 
their habitat, AppUcants shall immedately cease project activities and contact the FWS and the 
appropriate State Departtnent of Naturd Resources for gddance and coordmation. 

16. Applicants shaU use established standards for recycUng or reuse of constmction materials such as 
ballast and rail ties. When recycling constmction materials is not a viable option. Applicants 
shall specify disposal methods of materials, such as rail ties and potentially contaminated 
sunounding soils and baUast materids, to ensure compliance with applicable solid and hazardous 
waste regulations. 

17. Applicants shall develop a yibration specification for any proposed constmction activities 
associated with the proposed CN/IC Acquisition that involve pUe driving, major excavation, or 
demolition. 
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NEW YORK DOCK PROTECTIVE CONDITIONS 

Rnance Docket No. 28250 Appendix III 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 U.S.C. 11343 et 
seq. [formerly sectkins 5(2) and 5(3) of the Interstate Commerce Act], except for trackage rights 
and lease proposals which are being cohsklered elsewhere, are as follows: 

1. Definitk}ns.-(a) 'Transaction" means any action taken pursuant to auUiorlzatlons of this 
Commission on which these proviskins have been imposed. 

(b) 'Displaced employee" means an employee of the railroad who, as a result of a transaction is 
placed In a worse position with respect to his compensatton and rules 
goveming his working conditions. 

(c) "Dismissed employee" means an emptoyee of the railroad who, as a result of a transaction is 
deprived employment with the railroad because of die abolltJon of his position or the loss ttiereof 
as ttie result of the exercise of senkirity rights by an employee whose position is abolished as a 
result of a transaction. 

(d) "Protective period" means the period of time during which a displaced or dismissed employee 
is to be provkled protectkin hereunder and extends from the date on whteh an employee Is 
displaced or dismissed to die expiration of 6 years therefrom, provkled, however, that the 
protective period for any particular employee shall not continue fbr a longer period folkswing the 
date he was displaced or dismissed than the period during which such employee was in the 
employ of the railroad prior to the date of his displacement or his dismissal. For purposes of this 
appendix, an employee's length of service shall be determined in accordance with the provisions 
of section 7(b) of the Washington Job Protection Agreement of May 1936. 

2. The rates of pay, rules, woridng conditions and all collective bargaining and ottier rights, 
privileges and benefits (including continuation of pension rights and benefits) of the railroad's 
employees under applicable laws and/or existing collective bargaining agreements or otherwise 
shall be preserved unless changed by future collective bargaining agreements or applicable 
statues. 

3. Nothing In this Appendix shall be constmed as depriving any employee of any rights or benefits 
or eliminating any obligations which such employee may have under any existing job security or 
other protective conditions or arrangements; provided, that if an employee otherwise is eligible for 
protection under both this Appendix and some other Job security or other protective conditions or 
arrangements, he shall elect between the benefits under this Appendix and similar benefits under 
such other anrangement and, for so long as he continues to receive such benefits under die 
provisbns which he so elects, he shall not be entitled to the same type of benefit under the 
provisions which he does not so elect; provided further, that the benefits under this Appendix, or 
any other arrangement, shall be construed to include the conditions, responsibilities and 
obligations accompanying such benefits; and, provkled further, that after expiration of the pertod 
for which such employee is entitled to protection under the arrangement which he so elects, he 
may Uien be entitled to protection under the oUier arrangement for the remainder, if any, of this 
protective period under that arrangement. 
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4. hk)tk:e and Agreement or Declsnn - (a) Each railroad contemplating a transadton whk:h is 
subject to these conditions and may cause the dismissal or displacement of any employees, or 
rearrangement of forces, shall give at least ninety (90) days written notice of such intended 
transaction by posting a notice on bulletin boanjs convenient to the interested employees of the 
railroad and by sending registered mail notice to the representatives of such interested 
employees. Such notice shall contain a full and adequate statement of the proposed changes to 
be affected by such transactkin, induding an estimate of the number of employees of each class 
affected by the Intended changes. Prior to consummation die parties shall negotiate in the 
following manner. 

Within five (5) days from the date of receipt of notk», at die request of either the railroad or 
representatives of such Interested employees, a place shall be selected to hoM negotiations for 
the purpose of reaching agreement widi respect to application of the terms and conditions of this 
appendix, and these negotiations shall commence immediately 
thereafter and continue fbr at least thirty (30) days. Each transadlon which may result In a 
dismissal or displacement of employes or rearrangement of forces, shall provide for the selection 
of forces from all employes invoh/ed on a basis accepted as appropriate for applicatkin in the 
particular case and any assignment of employees made necessaty by the transaction shall be 
made on ttie basis of an agreement or decision under this sectkin 4 . If at the end of thirty (30) 
days there Is a failure to agree, either party to ttie dispute may submit it for adjustment in 
accordance with the following procedures: 

(1) WiUiln five (5) days from the request for arbitrafion the parties shall select a neutral referee 
and In the event they are unable to agree within saki five (5) days upon the selection of said 
referee then the National Mediation Board shall immediately apptiint a referee. 

(2) No later than twenty (20) days after a referee has been designated a hearing on ttie dispute 
shall commence. 

(3) The decision of the referee shall be final, binding and condusive and shall be rendered within 
thirty (30) days from the commencement of the hearing of the dispute. 

(4) The salaty and expenses of Uie referee shall be bome equally by the parties to the 
proceeding; all ottier expenses shall be paid by the party incurring them. 

(b) No change in operations, services, facilities, or equipment shall occur until after an agreement 
is reached or the deciston of a referee has been rendered. 

5. Displacement allowances - (a) So long after a displaced employee's displacement as he is 
unable, In the normal exercise of his seniority rights under existing agreements, mles and 
practk:es, to obtain a position producing compensation equal to or exceeding the compensation 
he received in ttie position from whkdi he was displaced, he shall, during his protective period, be 
paid a monthly displacement allowance equal to Uie difference between Uie monthly 
compensation received by him in ttie position In which he is retained and ttie average monthly 
compensation received by him in the position from which he was displaced. 

Each displaced employee's displacement allowance shall be determined by dividing separately by 
12 the total compensation received by the employee and the total time for which he was paid 
during the last 12 monttis in which he performed services Immediately preceding the date of his 
displacement as a result of the transactkin (thereby producing average montiily compensation 
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and average monUily time paid for in die test period), and provided furUier, that such allowance 
shall also be adjusted to reflect subsequent general wage Increases. 

If a displaced employee's compensation in his retained position en any month Is less In any month 
in whtoh he pert'orms woric than ttie aforesaid average compensatton (adjusted to refiect 
subsequent general wage increases) to which he would have been entitled, he shall be paid the 
difference, less compensation for time lost on account of his voluntaty absences to ttie extent that 
he is not available for service equivalent to his average monttily time during the test period, but if 
In his retained positkin he works In any montti In excess of the aforesaid average monthly time 
paid for during Uie test period he shall be additionally compensated for such excess time at the 
rate of pay of the reteined position. 

(b) If a displaced employee falls to exercise his seniority rights to secure another position 
available to him which does not require a change In his place of residence, to which he Is entitled 
under the working agreement and which can'les a rate of pay and compensation exceeding those 
of the position which he electe to retain, he shall thereafter be treated for the purposes of this 
section as occupying the position he elects to decline. 

(c) The displacement allowance shall cease prior to the explratkin of the protective period in the 
event of the displaced empkiyee's resignation, death, retirement, or dismissal for justifiable 
cause. 

6. Dismissal allowances. - (a) A dismissed employee shall be paid a monthly dismissal 
allowance, from the date he is deprived of employment and continuing during his protective 
period, equivalent to one-twelfth o f the compensation received by him in the last 12 months of his 
employment in which he eamed compensatton prior to the date he is first deprived of empkiyment 
as a result of ttie transaction. Such allowance shall also be adjusted to refled subsequent 
general wage increases. 

(b) The dismissal allowance of any dismissed employee who retums to service with the railroad 
shall cease while he is so reemployed. During the time of such reemployment, he shall be entitied 
to protection in accordance wlUi the provlskins of section 5. 

(c) The dismissal allowance of any dismissed employee who Is otherwise employed shall be 
reduced to the extent tiiat his combined monttily eamings in such other employment, any benefits 
received under any unemployment insurance law, and his dismissal allowance exceed tiie amount 
upon which his dismissal allowance is based. Such employee, or his representative, and the 
railroad shall agree upon a procedure by which the railroad shall be currentiy informed of the 
earnings of such employee in employment other than with the railroad, and the tienefrts received. 

(d) The dismissal allowance shall cease prior to the expiration of the protective period in ttie 
event of ttie employee's resignation, deatti. retirement, dismissal for justifiable cause under 
existing agreements, failure to return to service after being notified In accordance witti the working 
agreement, failure wlUiout good cause to accept a comparable positkin which does not require a 
change In his place of residence for which he is qualified and eligible after appropriate notification, 
if his return does not Infringe upon the employment rights of other employees under a working 
agreement. 

7. Separation allowance. - A dismissed employee entitied to protection under this appendix, may, 
at his option within 7 days of his dismissal, resign and (in lieu of all other benefits and protectkins 
provided in this appendix) accept a lump sum payment computed in accordance with section 9 of 
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the Washington Job Protection Agreement of May, 1936. 

8. Fringe benefits.* No employee of the railroad who Is affected by a transaction shall be 
deprived, during his protection period, of benefits attached to his previous empksyment, such as 
free transportation, hospitalization, pensions, reliefe, et cetera, under ttie same cond'itions and so 
long as such benefits continue to be accorded to other emptoyees of ttie railroad, in active or on 
furiough as ttie case may be. to the extent Uiat such benefite can be so mainteined under present 
authority of law or corporate action or through future auttiorization which may be obteined. 

9. Moving expenses.- Any employee retained in the service of ttie railroad or who is later restored 
to service after being entitied to receive a dismissal altowance. and who is required to change ttie 
point of his empkiyment as a result of the transaction, and who within his protective period is 
required to move his place of residence, shall be reimbursed for all expenses of moving his 
household and other personal effecte for the traveling expenses of himself and members of his 
family, including living expenses for himself and his family and for his own actual wage loss, not 
exceeding 3 working days, the exact extent of ttie responsibility of tlie railroad during ttie time 
necessary for such transfer and for reasonable time thereafter and ttie ways and means of 
transportetion to be agreed upon in advance by Uie railroad and Uie affected employee or his 
representetives; provkled, however, that changes in place of residence which are not a result of 
the transactton, shall not be considered to be within the purviews of tiiis section; provided further, 
that the railroad shall, to tiie same extent provkled above, assume Uie expenses, et cetera, fbr 
any emptoyee furioughed within three (3) years after changing his point of employment as a result 
of a transactton, who electe to move his place of residence tiack to his original point of 
employment. No claims tor reimbursement shall ba paid under the provision of this section unless '^M^.-JK 
such claim is presented to the railroad within 90 days after the date on which ttie expenses were 
incurred. 

10. Should the railroad reanBnge or adjust ite forces in antidpafion of a fransaction witti the 
purpose or effect of depriving an employe of benefite to which he otherwise would have become 
entitled under this appendix, ttiis appendix will apply to such employee. 

11. Arbitration of disputes.- (a) In the event the rdlroad and ite employees or ttieir audiorized 
representetives cannot setUe any dispute or controversy with respect to the interpretetton, 
application or enforcement of any provision of this appendix, except section 4 and 12 of this article 
I, within 20 days after the dispute arises, it may be refenred by either party to an arijitration 
committee. Upon notice in writing served by one party on the ottier of intent by that party to refer a 
dispute or controversy to an arbitration committee, each party shall, wiUiln 10 days, select one 
member of Uie committee and the members thus chosen shall select a neutral member who shall 
sen/e as chalmnan. If any party fails to select ite member of the arbitration committee wittiin the 
prescribed time limit, the general chainnan of the involved labor organization or the highest officer 
designated by ttie railroads, as ttie case may be, shall be deemed the selected member and the 
committee shall then fundion and ite deciston shall have the same force and effect as though all 
parties had selected their members. Should the members be unable to agree upon the 
appointment of ttie neutral member within 10 days, Uie parties shall then within an additional 10 
days endeavor to agree to a method by which a neuhal member shall be appointed, and, failing 
such agreement, either party rnay request the National Mediation Board to designate within 10 
days the neutral member whose designation will be binding, upon the parties. 

(b) In Uie event a. dispute Involves more than one labor organization, each will be entitied to a 
representetlve on the arbitration committee. In which event ttie railroad will be entitled to appoint 
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additional representetives so as to equal the number of labor organization representetives. 

(c) The decision, by majority vote, of ttie ariDitration committee shall be final, binding, and 
condusive and shall be rendered within 45 days after the hearing of the dispute or controversy 
has been concluded and the record ctosed. 

(d) The salaries and expenses of the neutral member shall be bome equally by the parties to the 
proceeding and all ottier expenses shall be paid by the party incumng them. 

(e) In the event of any dispute as to whether or not a particular employee was affeded by a 
transaction, it shall be his obligation to identity the transaction and specify the pertinent facte of 
that transaction relied upon. It shall ttien be the railroad's burden tb prove ttiat tectors other than 
a transaction affected the employee. 

12. Losses from home removal.- (a) The following condittons shall apply to the extent ttiey are 
applicable in each instence to any employee who is reteined in the service of the railroad (or who 
is later restored to service after being entitled to receive a dismissal allowance) who is required to 
change the point of his employment within his protective period as a result of the transaction and 
is therefor required to movehis place of residence: 

(i) If ttie employee owns his own home In the locality from which he Is required to move, he shall 
at his option be reimbursed by the railroad for any loss suffered in the sale of his home tor less 
than its fair value. In each case ttie fair value of the home in questton shall be detemiined as of a 
date suffidentty prior to ttie date of the transaction so as to be unaffected tiiereby. The raflroad 
shall in each instence be afforded an opportunity to purchase the home at such fair value before It 
is sold by the employee to any ottier person. 

(ii) If the employee is under a contract to purohase his home, the railroad shall protect him 
against toss to the extent of the fair value of equity he may have in the home and in additton shall 
relieve him from any further obligation under his contract. 

(iil) If the employee holds an unexpired lease of a dwelling occupied by him as his home, the 
railroad shall protect him from all loss and cost in securing the cancellation of said lease. 

(b) Changes In place of residence which ara not the result of a transaction shall not be 
considered to be within the purview of this section. 

(c) No claim for loss shall be paid under the provisions of tiiis section unless such daim is 
presented to the railroad within 1 year after the date the employee is required to move. 

(d) Should a controversy arise in respect to ttie value of the home, the loss susteined In ite sale, 
tiie loss under a contract for purchase, loss and cost in securing termination of a lease, or any 
other question in connection witti these matters, it shall be decided through Joint conference 
between the employee, or their representetives and the railroad. In ttie event they are unable to 
agree, Uie dispute or controversy may be refen'ed by either party to a board of competent real 
estate appraisers, selected in the following manner. One to be selected by the representetives of 
the employees and one by the railroad, and these two, if unable to agree within 30 days upon a 
valuation, shall endeavor by agreement, wittiin 10 days thereafter to select a third appraiser, or to 
agree to a mettiod by which a third appraiser shall be selected, and failing such agreement, either 
party may request the National Mediation Board to designate within 10 days a third appraiser 

P0183 



whose designation will be binding upon the parties. A decision of a majority of the appraisers shall 
be required and said dedsion shall be final and conclusive. The salaty arid expenses of ttie third 
or neutral appraiser, including the expenses of the appraisal board, shall be borne equally by the 
parties to the proceedings. M\ ottier expenses shall be paid by the party incurring ttiem, including 
ttie compensation of ttie appraiser selected by such party. 

ARTICLE II 

1. Any employee who is temninated or furioughed as a result of a transaction shall, if he so 
requests, be granted priority of employment or reemptoyment to fill a position comparable to that 
which he hekl when his employment was terminated or he was furioughed, even though in a 
different craft or class, on the railroad which he is, or by training or retraining physically and 
mentally can become, qualified, not, however, in contraventton of collective bargaining 
agreemente relating ttiereto. 

2. In the event such training or retraining is requested by such employee, the railroad shall 
provide for such training or retraining at no cost to Uie employee. 

3. If such a terminated or furioughed emptoyee who had made a request under section 1 or 2 of 
the Article II fails without good cause within 10 calendar days to accept an offer of a position 
comparable to that which he held when terminated or furioughed for which he is qualified, or fbr 
whidi he has satisfactorily completed such training, he shall, effective at tiie expiratton of such 
10-day period, forfeit all righte and benefite under ttiis appendix. 

ARTICLES il l , IV, AND V NOT REPRODUCED 

P0184 



3 



labor Relations Department 

17641S. Ashland Avenue 
Homewood, IDinoii 60430 

VIA HAND DELIVERY 

February 3,2009 

Mr. M.H. Christofore 
President 
Illinois Ceatrd Train Dispatchers Assodation 
17641 S. Ashland Avenue 
Homewood, IL 60430 

Mr. Christofore: 

Enclosed is a self-explanatory notice that has been posted for the information of 
interested employees in connection with the acquisition of Olinois Central by 
Canadian National Rdlway (STB Finance Docket 33SS6). 

We propose an initid meeting be held at 2p.m. on February 3,2009, at our 
Homewood office located at 17641 S. Ashland Avenue in Homewood, Illinois, for 
the purpose of reaching the necessary implementing agreement. 

Please advise if you are avdlable to meet at the above time and location. 

Sincerely, 

ask 
CK. CortW/ 
Senior Manager - Labor Relations 
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^ • ^ ^ 

GRAND TRUNK WESTERN RAILROAD INCORPORATED 
ILLINOIS CENTRAL RAILROAD COMPANY 

Notice to Employees 

February 3,2009 

The Surface Transportation Board, in a Decision dated May 25,1999, approved the 

acquisition by Canadian National Railway Company ("CNR"), Grand Trunk Corporation 

("GTC"), and Grand Trunk Westem Railroad Incorporated ("GTW"), of Illinois Central 

Corporation ("IC Corp."), Illinois Central Railroad Company ("ICR"), Chicago, Cenfral & 

Pacific Rdlroad Company ("CCP") and Cedar River Rdlroad Company ("CRRC") (Finance 

Docket 33556) subject to the conditions for the protection of railroad employees described in 

New York Dock Railwav-Confrol-Brooklvn Eastem District Terminal. 360 LCC. 60 (1979). 

The acquisition enables the rail system to provide more efficient, more reliable, and more 

competitive rail service. The acquisition also responds directly to shipper requirements for 

improved rail infrastracture to handle the rapidly growing north-south trade flows stimulated by 

NAFTA. 

To achieve the efficiencies of die acquisition, it is necessary to consolidate the train 

dispatching operation of tiie Grand Trunk Westem ("GTW") and the Ulinois Central ("IC") into 

one location. The consolidation will result in the abolishment of sixteen (16) GTW dispatcher 

positions at Troy, Michigan. Ten (10) dispatcher positions will be established at Homewood, 

Illinois. The reason for the consolidation is to provide increasied efficiency and better utilization 

of the dispatchers at Homewood. 

Employees who are adversely affected by this transaction will be entitied to the employee 

protective conditions described in New York Dock Railwav - Control - Brooklvn Eastem 

District TerminaL 360 I.C.C. 60 (1979). 

This notice is served pursuant to Article I, Section 4 ofthe protective conditions. 

CK. (Ss 
Senior Manager - Labor Relations 
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labor Relations Department 

17641 S. Ashland Avenue 
Hoffletvood, Illinois GQ430 

VIA FACSIMILE 

February 3,2009 

Mr. J.W. Mason 
General Chairman 
American Train Dispatchers Association 
4689 Hatohery 
Waterford, MI 48329 

Mr. Mason: 

Enclosed is a self-explanatory notice that has been posted for the information of 
interested employees in connection with the acquisition of filinois Central by 
Canadian National Railway (STB Finance Docket 33556). 

We propose an initial meeting be held at 11:00 a.m. on February 5,2009, at our Troy 
office located at 2800 Livemois Road, Troy, Michigan, for the purpose of reaching 
the necessary implementing agreemenL 

Please advise if you are available to meet at the above time and location. 

Sincerely, 

( ^ ^ 

CK. Cottez 
Senior Manager - Labor Relations 
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GRAND TRUNK WESTERN RAILROAD INCORPORATED 
ILLINOIS CENTRAL RAILROAD COMPANY 

Notice to Employees 

February 3,2009 

The Surface Transportation Board, in a Decision dated May 25,1999, approved the 

acquisition by Canadian National Railway Company ("CNR")> Grand Trunk Corporation 

("GTC"), and Grand Trunk Westem Raihroad Incorporated ("GTW"), of Illinois Central 

Corporation ("IC Corp."), Illinois Central Railroad Company ("ICR"), Chicago, Central &. 

Pacific Railroad Company ("CCP") and Cedar River Railroad Company ("CRRC") (Finance 

Docket 33556) subject to the conditions for the protection of railroad employees described in 

New York Dock Railwav-Control-Brooklvn Eastem District TerminaL 360 LCC 60 (1979). 

The acquisition enables the rail system to provide more efficient, more reliable, and more 

competitive rail service. The acquisition also responds directly to shipper requirements for 

improved rail infrastracture to handle the rapidly growing north-south trade flows stimulated by 

NAFTA. 

To achieve the efficiencies ofthe acquisition, it is necessary to consolidate the train 

dispatching operation ofthe Grand Trunk Westem ("GTW") and die Illinois Centiial ("IC") uito 

one location. The consolidation will result in the abolishment of sixteen (16) GTW dispatcher 

positions at Troy, Michigan. Ten (10) dispatcher positions will be established at Homewood, 

Illinois. The reason for the consolidation is to provide increased efficiency and better utilization 

ofthe dispatchers at Homewood. 

Employees who are adversely affected by this transaction will be entitied to the employee 

protective conditions described in New York Dock Railway - Control - Brooklyn Eastem 

District Tenninal. 360 I.CC. 60 (1979). 

This notice is served pursuant to Article I, Section 4 ofthe protective conditions. 

CK. Cortez, 
Senior Manager - Labor Relations 
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Joseph To GTRTC, Tracy Miller/MILLER04/CNFVCA@CNR, Hunt 
Mason/MASON07/IL/CNR/CA Cary/CARY01/IUCNR/CA@CNR. Cathy 

Coi1ez/CORTEZ02/CNR/CA@CNR. Roger 
cc 

. i.r-iii-;;ir!.'. 02/06/200911:42 AM 
bcc 

Subject Homewood bound. 

ATDA Members, TDE,SDM and myself met with company officials Thursday and Friday to discuss the 
move to Homewood. Below is what was discussed, Ms. Cortez will schedule another meeting that will be 
attended by a National Officer along witti one of our fellow Dispatchers that will be asked to attend. She 
will, at that time, have a proposal of what they are offering. I will give you all a copy of the proposal. 

1) The CN would like to dissolve the. ATDA and dovetail our members ttiat chose to go into the ICTDA 
union and be govemed by their contract. 

2) They want only two desks and would change territories on TDS to control Port Huron to Valpo, Desk 1 
in Homewood would absorb Valpo west. 

TD2 would go back to the original territory plus the BLE RR. 

Between the 3 of us we asked all ttie questtons that were given to us plus many more. It is really too early 
to discuss much without having the proposal from Ms. Cortez. We tried to ask the questions for each 
member of our staff and how it would benefit them, including one time buyout, buying homes (if they would 
deal wiUi individuals), would Management relocation package be available, New Yori( Dock issues for 
those who want to stey if any, what about those who did not want to sell their home, Pay increase due to 
cost of living in Homewood, will Jobs be offered for persons without clerical seniority (YES), will the CN 
take all 16 people and what if no one wants to go. We ask what their plan was If they are not successful in 
ridding themselves of the ATDA, they had none at this time.' 

I wish I had more to tell you to ease your minds but all that I can tell you is that I will keep you informed 
and we all will work hard to get the most Uiat we can for'this move. 
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* ^ A » Cathy To Joseph Mason/M/ikSON07/IUCNR/CA@CNR, 
Z ^ ^ ^ ^ Cortez/CORTEZ02/CNR/CA atdaclb@yahoo.com 

^ ^ ^ ^ 02/10/2009 09:27 AM "^ Hunt.Cary@cn.ca 
bcc 

Subject Section 4 meeting dates 

Propose the following dates to meet again: 

March 12-13 or March 1»-20. 

Please advise. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 
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- ^ - - i I . ^ « - > Cathy To Atdddwv@aol.com 
• - ^ X S r ^ ' y f Coitez/CORTEZ02/CNR/CA ^^ .^ ,. _ ^ ..^r^A«^^*MMr^- . 

- ""^Sal^b-^ (^ atdaclb@yahoo.com, ATDAMCCANN@aol.com, 
* 02/13/200912:06 PM josephwmasan1@iuno.com, Hunt.Cary@cn.ca 

bcc 

Subject Re: Section 4 meeting datesQ 

David -

We'd like to meet prior to that so as to prolong the process too much. What about Febmary 19 & 20 or 
February 26-27. Or any other dates prior to April. 

Thanks. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atd(Uv»v@aol.ooin 

'''^ Cattiy.Coi1ez@cn.ca 
02/13/200911:48 AM cc ATDAMCCANN@aol.com, aldaclb@yahoo.cofn, josephwmason1@junaoo[n 

Subject Re: Section 4 meeting dates 

Cathy: 

We are unable to. meet on the dates you suggest. We are available April 15 and 16. Please 
advise if these dates work fbr you. Thanks. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax:210-467-5239 
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This email and any attached files may contain confidential and/or privileged information, 
and is intended only for the individiial(s) named above. If you are not the intended 
recipient(s)i you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
email from your systenu 

To: Joseph Mason/MASON07/IL/CNR/CA@CNR, atdaclb(a)vahoo.com 
From: Catiiy Cortez/CORTEZ02/CNRyCA 
Date: 02/10/2009 10:27AM 

• eg Hunt.Can/(acn.ca 
Subject: Section 4 meeting dates 

Propose the following dates to meet again: 

March 12-13 or March 19-20. 

Please advise. 

Cathy Cortez 
Senior Manager - Labor Kelations 
CyffUx: 708.332.3570 
MobUe: 312.848.0886 

Nothing says I love you like flowers! Find a florist near you now. 
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* * 1 * ^ - < * « * Cathy To Atdddwv@aol.com 
- * % S « 5 ? 5 H « ^ CortezyCORTEZ02A:NRCA ^ ,^ ^ , . ^ w »T«A«^«», . , . . -=> • 

• " ^ s ^ ^ - V cc atdadb@yahoo.com, ATDAMCC/\NN@aol.com, 
02/19/2009 02:19 PM Hunl.Caiy@cn.ca, josephwmason1@juno.com 

bcc 
Subject Re: Section 4 meeting datesQ 

David -

You are correct, I am working on getting you a proposal. Propose that we at least set up a conference call 
to address, once you have a document in hand. We will also put April 15 and 16 in our calendars, and 
are agreeable to single-day dates before then. 

I will be in touch. Thanks. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
MOMe: 312.848.0586 

Aldddwv@aol.com 

02/18/200911:09 AM 
^ ° Cal)iy.Corte2!@cn.ca 

' ^ aldaclb@yahoo.com, ATDAMCCANN@aol.Gom, iosephwmason1@jijnacom, HuntCaty@cn.ca 
Sut^ject Re: Section 4 meeting dates 

Cathy: 

It is my understanding that the carrier is working on a proposal to present to us. It would then 
make sense chat we have that proposal prior to the meeting so that we will have a chance to 
review and discuss it. This enhances the opportunity for a more productive meeting. 

The dates you .suggested in Febraary do not work tbr us, even if we had your proposal in hand. 
There may be an opportunity to do something in March should something already on my calendar 
is canceled. 
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I would suggest that we commit to April IS and 16, but should I see an earlier date open up I'll 
contact you to see if we can use it. Of course, we can meet in your offices in Homewood to 
accommodate what may be a somewhat short notice. Please let me know if this is agreeable to 
you. 

. • • ' 

Also, while I think it wise to have more than a one-day meeting, should a single day open up 
would you want to use it instead of waiting until the dates in April? 

David 

In a message dated 2/13/2009 12:07:59 P.M. Central Standard Time, Cadiy.Cortez@cn.ca writes: 

David -

We'd like to meet prtor to Uiat so as to prolong the process too much. What about February 19 & 20 or 
Februaiy 26-27. Or any other dates prior to April. 

Thanks. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atdddwv @aolxQm 

02/13/2009 11:48 AM 
^ ° Calhy.Cortez@cn.ca 

^ ATDAMCCANN@aol.com, atdaclb@yahoo,com. losephMmasQn1@|unacam 
Subject Re: Section 4 meeting dales 

Catiiy: 

We are unable to meet on the dates you suggest. We are available April 15 and 16. Please 
advise if these dates work for you. Thanks. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
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.f-7-f. 

Phone: 210-455-9294 
Fax: 210-467-5239 

This email and any attached fUes may contain confidential and/or privileged information, 
and is intended onfy for the individual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictfy prohibited; please immediately notify the sender attd delete this 
email from your system. 

To: Joseph Mason/MASON07/ILyCNR/CA@CNR, atdaclbOvahoo.com 
From: Cathy Cortez/CORTEZ02/CNR/CA 
Date: 02/10/2009 10:27AM 
cc: Hunt.Carv(®cn.ca 
Subject: Section 4 meeting dates 

Propose the following dates to meet again: 

IVIarch 12-13 or March 19-20. 

Please advise. 

Cathir Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3870 
MobUe: 312.848.0586 

Nothing says I love you like flowers! Find a flprist near yog now. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone:210-455-9294 
Fax: 210-467-5239 

This email and any attached files may contain confidential and/or privileged information, 
and is intended onfy for the individual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
email from your system, 

A Good Credit Score-is 700 or Above. See yours in just 2 ca.sy .steps! 
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Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCLVTION 
ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION 

WHEREAS, die Surface Transportation Board, m decisions dated May 25,1999, (STB 

Finance Docket No. 33SS6), approved the acquisition by Canadian National Railway Company 

("CNR"), Grand Trunk Corporation ("GTC"), and Grand Trunk Westem Railroad Incorporated 

("GTW"), of Illinois Central Corporation ("IC Corp."), Illinois Central Raihoad Company 

("IC"), Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for the protection of raihroad employees described 

in New York Dock Railwav-Control-Brooklvn Eastem District Tenninal. 360 LCC. 60 (1979), 

and 

WHEREAS, on February 3,2009 die GTW and IC served notice under Article I, Section 

4 of the Protective Conditions of its intent to change operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and IC and the American Train Dispatchers Association ("ATDA") 

and the Illinois Central Train Dispatchers Association ("ICTDA") on behalf of employees 

represented by each respective to establish procedures for the transfer of work and employees 

whose positions will be abolished on the GTW, provides the necessary protection of employees, 

April 13,2009 
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IT IS AGREED: 

On die effective date of diis agreement, sbdeen (16) GTW Dispatcher positions, 

identified in Attachment C, subject to the agreement between die GTW and the 

ATDA will be abolished. 

No less than ten (10) days prior to die effective date ofthis agreement, the GTW 

will post notices at Troy for ten (10) ICTDA dispatcher positions at Homewood. 

GTW dispatchers must submit their application for the above options or state 

their intent to exercise their seniority to anodier position under die GTW/TCIU 

Agreement, in writing, to the individual designated by die carrier, with copy to 

Local Chairman, within five (S) days fix>m date of posting. Employees must 

select dieir option(s) in order of preference. Employee elections identified on 

their application will be considered irrevocable. Failure to submit an 

application, or identify options, will result in the onployee being considered as 

liaving elected to exercise seniority under existing GTW/TCIU Agreements. 

Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers, 

clerical positions, under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority rosters. 

Employees transferring from Troy to Homewood under provisions of this 

Agreement shall become IC employees and be subject to the agreement in 

effect between the ICTDA and IC covering wages, rules and working 

conditions, subject to the modifications contained herein. On the effective 

April 13,2009 
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date of this Agreement, the employees transferred under Paragraph 4 shall be 

credited with prior GTW service on the IC for benefits and vacation purposes. 

6. Employees awarded positions taransferred under the provisions of Paragraph 4 

and IC employees will retain prior rights to diose positions based upon dieir 

relative seniority standing as bransferred. These rights will only tenninate in 

the event that 1) the transferring GTW employee successfully bids to any 

other clerical assignment available under the terms of the CBA or, 2) the 

employee resigns, retires, becomes disabled, is dismissed from service or is 

promoted. Once a position established under Paragraph 2 is no longer subject 

to prior rights under tbis paragraph, it will, if necessary, be filled in 

accordance with the ICTDA Agreement. 

7. Employees awarded positions under Paragraph 4 will forfeit all GTW 

seniority and their seniority will be dovetailed with the seniority dates held by 

employees on the IC. In the event two or more employees fix>m the different 

seniority rosters have identical seniority dates, the employees shall be ranked 

first by service dates, then, if service dates are the same, by date of birth, the 

oldest employee to be designated the senior ratdring. This shall not affect the 

respective ranking of employees with identical seniority dates on their former 

seniority roster. 

8. The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. It is 

3 
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understood that if active and regularly assigned dispatchers at Troy decline to 

apply for any of the ten (10) dispatcher positions at Homewood or if any of 

the ten (10) positions are left unfilled, then such employees will not be 

considered deprived of employment and shall not be entided to the protective 

benefits contained in the New York Dock conditions as a result of this 

transaction. 

9. Any employee determined to be a "displaced" or "dismissed" employee as a 

result of this transaction, who is otherwise eligible for protective benefits and 

conditions under some ofh^ job security agreement, conditions or arrangements 

shall elect in writing within sixty (60) days of being affected between the 

protective benefits and conditions ofthis agreement and the protective boiefits 

and conditions under such other arrangem^t by giving written notification to 

the canier's designated individual, widi copy of such election to the employee's 

General Chairman. Should any employee &il to make an election of boiefits 

during die period set forth in this paragraph, such employee shall be considered 

as electing the protective benefits and conditions of diis agreement. 

10. Nothmg contained herein shall be construed as depriving any employee of any 

rights or benefits or elimmating any obligation which such employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under both New 

York Dock and some other job security or odier protective conditions or 

arrangements, die employee shall elect between the benefits under New York 

Dock and similar benefits under such other arrangement and, for so long as the 

4 
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employee continues to receive such benefits under die provisions which the 

employee so elects, the employee shall not be entided to the same type of benefit 

(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided furdier, that after; expiration of die 

period for which such employee is entitled to protection vaada that anangement 

which the employee so elects, the employee may dien be entitled to protection 

under the other arrangement for the remainder, if any, of the protective period 

under diat arrangement. There shall be no duplication or pyramiding of benefits 

to any employees, and the benefits under New York Dock, or any other 

arrangement, shall be construed to include the conditions, responsibilities and 

obUgations accompanying such benefits. 

11. Each "dismissed employee" shall provide the carrier's designated individual the 

following information fi)r the preceding month in which such enq>loyee is 

entided to benefits no later than the tendi (lOdi) day of each subsequent month 

on a standard form provided by the carrier. 

(a) The day(s) claimed by such employee under any unempbyment insurance 

act. 

(b) The day(s) claimed by such employee worked in other employment, the 

name(s) and address(es) of die employer(s) and die gross eamings made by 

the dismissed employee in such other employment. 

(c) The day(s) for which the employee was not available for service due to 

illness, injury or odier reasons fbr which die employee could not perfonn 

service and the employee received sickness benefits. 
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12. If the "dismissed employee" refened to herein has nothing to report account not 

being entitied to benefits under any unemployment insurance law, hatving no 

earnings fix)m any other employment, and was available for work the entire 

mondi, such employee shall submit, on a form provided by the cairier, widiin the 

time period provided for hi paragraph 11, die form annotated "Nothing to 

Report." 

13. The failure of any employee to provide the information as required in paragraphs 

11 and 12 shall result in die withholding of all protective benefits during the 

month covered by such infonnation pending receipt by the carrier of such 

information from the employee. No claim for protective benefits shall be 

honored beyond sixty (60) days fix>m the time specified in paragraph II, except 

in circumstances beyond the individual's control. 

! ' '̂ ^ •] 14. The earner will make payment of the protective benefits Within sixty (60) days 

of receipt and verification ofthe information required'in paragraphs 1 land 12. 

15. Employees transfened fix)m Troy to Homewood under provisions of this 

' agreonent may at their option and in Ueu of any and all benefits provided by 

Sections 9 and 12 of the New York Dock conditions (Attachment "A"), be 

afforded special options as provided in Attachment "B", if eUgible. Such 

election shall be made at the time of transfer. 

16. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, for the b:ansfer of work as indicated in the 

notice.of Febniary 3, 2009. The parties understand that in die future, odier 

implementing agreements may be necessary to carry out the financial transaction 
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set forth in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbitration under 

Article I, Section 4 ofthe New York Dock conditions. 

17. Any dispute arising out of this Implementing Agreement and the Attachments 

will be handled by the General Chairman with the officer designated to receive 

such claims and grievances for die Company. AU unresolved disputes will be 

disposed of in accordance with die applicable provisions of New York Dodc. 

18. The provisions of this hnplementing Agreement have been designed to address a 

particular situation. Therefore, the provisions of this hnplementing Agreement 

and the Attachments are without precedent or prejudice to the position of either 

party and shaU not be referred to in any other case. 

19. This Agreement shall be effective upon not less dian ten (10) days written notice 

finm die company to the organization, but not later than May 3,2009. . 

Signed dus '̂  day of, 2009 at Homewood, Ulinois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; 
ILLINOIS CENTRAL 

For: AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: 

By: 

By: 

Approved: 

For: ILLINOIS CENTRAL TRAIN 
DISPATCHERS ASSOCIATION 
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By: 

By: 

Approved: 
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ATTACHMENT B 

In Ueu ofthe benefits provided fbr in Sections 9 and 12 of the New York Dock 

conditions, employees who accept positions at Homewood may elect, at the time of their 

transfer, to accept one ofthe relocation packages as provided below. All transferring 

employees must select either relocation option (1) or (2), payments subject to taxation: 

OPTION (1) GTW Employees who relocate their primary residence to the 

Homewood area will receive; 

Afier fifteen (15) working days $2,000 

After sixty (60) working days $2,000 

After six (6) months $2,000 

After one (1) year $2,000 

After fifteen (15) mondis $2,000 

To qualify for die above payments, an employee must be in active service at Homewood 

at the time such payment is due. 

GTW employees who relocate their primary residence and select the benefits of this 

Attachment at the time of their transfer will be entitied to an additional $10,000 upon proof 

of sale, at fair market value, of their primary residence in die Troy area, and proof of 

relocation to a new primary residence within a reasonable distance of Homewood. To 

qualify for the benefits of this paragraph, relocation of primary residence, including both 

sale and relocation, must occur widiin two (2) years ofthe date of transfer. 
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OPTION (2) GTW Employees who rent hi the Homewood area: 

GTW employees who elect to rent or lease in die Homewood area, wiU be reunbursed for 

actual out-of-pocket costs of a rental accommodation, up to One Thousand Three 

Hundred Dollars ($1,300) per month ("rent reimbursement"). This rent reimbursement is 

to be used solely for die accommodations tbat are necessary in order for the employee to 

hold a Dispatcher position to Homewood, UUnois and is not intended to, and cannot, be 

used for any other purpose, including but not limited to enrolling duldren in school, 

paying expenses for your present residence (or any other residence), or paying for any 

additional costs that might incur as a result of relocating. 

1. Rent reimbursement includes only the following items: monthly rent; the 

cost of a basic cable plan; mondily gas (heat) bill; monthly elecbic biU; 

and parking at your residence. 

2. Rent reimbursement wiU be provided for only those expenses actuaUy 

incurred and only up to the amount provided for in paragraph 1. The 

employee must provide proof that you incurred the expense in a format 

acceptable to the Company prior to being reimbursed for any expense. 

Examples of acceptable forms of proof include a signed lease agreement, 

monthly utility bills issued by the service provider for gas, light, basic 

cable, and parking. The Company reserves the right to request the 

employee provide a receipt for proof that the expense has been paid. 

3. This is a taxable benefit to the employee, which is subject to taxation as 

ordinary income. The Company has agreed to pay the taxes for the rent 

reimbursement to the extent that it is considered ordinary income and 
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subject to taxation. The employee will remain responsible for all other tax 

liability. All rent reimbursement and taxes paid by the Company will be 

reported on the employee's statement of eamings. 

4. Rent reimbursement will be provided to the employee for a period of time 

not to exceed two (2) years, or when one of die following events occur, 

whichever is sooner: the employee ceases to incur such expense; die 

employee violates any term ofthis relocation package; the employee's 

employment with the Company ends, whether voluntarily or otherwise; or 

the employee voluntarily chooses to transfer to another position within the 

Company. 

5. Rent reimbursement will be offset if two or more employees rent the same 

Uving space. 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This wiU confinn our understanding reached during negotiations leading to the 
Implementing Agreement ofthis date in connection with the transfer of train dispatching 

(WM vfork ofthe GTW to Homewood, Illinois. 

It was agreed that GTW employees may elect to receive a one-time lump sum payment of 
five hundred doUars ($500) to offset the costs associated with a famiUarization/house 
hunting trip to the Homewood area. Employees electing the lump sum payment who do 
not relocate will have the five hundred doUars ($500) deducted fi:om any fiiture eamings 
or protective payments. 

Sincerely, 

CK. Cortez 
Senior Manager - Labor Relations 
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Agreement between 4M^ GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCLiTION 
ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION 

WHEREAS, the Surface Transportation Board, in decisions dated May 25,1999, (STB 

Finance Docket No. 33556), approved the acqiusition by Canadian National Railway Company 

("CNR"), Grand Trank Corporation ("GTC"), and Grand Trank Westem Railroad Incorporated 

("GTW"), of Ulinois Cento^ Corporation ("IC Corp."), Ulinois Cenbral Railroad Company 

( " IO , Chicago, Cential & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for the protection of railroad employees descn^bed 

in New Yoik Dock Railwav-Control-Brooklvn Eastan District Terminal. 360 LCC. 60 (1979), 

and 

WHEREAS, on Febraary 3, 2009 die GTW and IC served notice under Article I, Section 

4 of the Protective Conditions of its intent to change operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and IC and the American Train Dispatchers Association ("ATDA") 

and the Illinois Central Train Dispatchers Association ("ICTDA") on behalf of employees 

represented by each respective to establish procedures for the tiansfer of work and employees 

whose positions will be abolished on the GTW, provides the necessary protection of employees, 

Apnl 15.2009 
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IT IS AGREED: / ' J 
ih(nM 

On die effective date of diis agreement, sixteen (16) GTW Dispatcher positions, 

identified in Attachment C, subject to die agreement between die GTW and the 

ATDA will be abolished. 

2. No less than ten (10) days prior to die effective date of this agreement, the GTW 

will post notices at Troy for ten (10) ICTDA dispateher positions at Homewood. 

3. GTW dispatchers must submit their appUcation for the above options or state 

their intent to exercise their seniority to another position under die GTW/TCIU 

Agreement, in writing, to the individual designated by the canier, with copy to 

Local Chainnan, within five (5) days fixim date of posting. Employees must 

select their option(s) m order of preference. Employee elections identified on 

their application wUl be considered irrevocable. Failure to submit an 

('IX','?' / \ appUcation, or identify options, wiU result in the employee tieing considered as 

^having elected to exercise seniority under existing GTW/TCIU Agreements. 

Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers, 

clerical positions, under the GTW/TCIU agreement wiU be made available to 

the remaining employees on the GTW/ATDA seniority rosters. 

Employees tiransferring fi-om Troy to Homewood under provisions of this 

Agreement shall become IC employees and be subject to the agreement in 

etfect between the ICTDA and IC covering wages, rules and working 

conditions, subject to the modifications contained herein. On the effective 
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date ofthis Agreement, tiie employees ti'ansferred under Paragraph 4 shall be 

( credited with prior GTW service on the IC for benefits and vacation purposes. 

6. Employees awarded positions transfened under the provisions of Paragraph 4 

and IC employees will retain prior rights to those positions based upon their 

relative seniority standing as tiansfened. These rights will only tenninate in 

the event Uiat 1) the transferring GTW employee successfidly bids to any 

other clerical assignment available under the terms of tiie CBA or, 2) the 

employee resigns, retires, becomes disabled, is dismissed fixim service or is 

promoted. Once a position established under Paragraph 2 is no longer subject 

to prior rights under this paragraph, it will, if necessary, be filled in 

accordance with the ICTDA Agreement 

7. Employees awarded positions under Paragraph 4 wiU forfeit all GTW 

seniority, and their seniority wUl be dovetailed with the seniority dates held by 

employees on the IC. In the event two or more employees firom the different 

seniority rosters have identical seniority dates, the employees shall be ranked 

first by service dates, then, if service dates are the same, by date of birth, the 

oldest employee to be designated the senior ranking. This shall not affect the 

respective ranking of employees with identical seniority dates on their former 

seniority roster. 

8. The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Atiachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. It is 
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understood that if active and regularly assigned dispatchers at Troy decline to 

( :. . apply for any of the ten (10) dispatcher positions at Homewood or if any of 

the ten (10) positions are left unfiUed, then such employees will not be 

considered deprived of employment and shall not be entitied to die protective 

benefits contained in die New York Dock conditions as a result of this 

transaction. 

9. Any employee determined to be a "displaced" or "dismissed" employee as a 

result of this transaction, who is otherwise eUgible for protective benefits and 

conditions under some other job security agreement, conditions or anangements 

shaU dect in writing within sixty (60) days of being affected between die 

protective benefits and conditions ofthis agreement and die protective benefits 

and conditions under such other anrangement by giving written notification to 

\̂  . die canier's designated individual, with copy of such election to the employee's 

General Chairman. Should any employee fail to make an election of benefits 

during die period set forth in this paragraph, such employee shall be considered 

as electing die protective benefits and conditions ofthis agreement. 

10. Nothing contained herein shall be constiued as depriving any employee of any 

rights or benefits or eliminating any obligation which such employee may have 

under any existing job security or other protective conditions or anangements; 

provided, that if an employee otherwise is eUgible for protection under both New 

York Dock and some other job security or other protective conditions or 

anangements, the employee shall elect between the benefits under New York 

Dock and similar benefits under such other arrangement and, for so long as the 

4 
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employee contmues to receive such benefits under the provisions which the 

employee so elects, tiie employee shall not be entided to the same type of benefit 

(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided furdier, that after expiration of tiie 

period for which such employee is entitied to protection under that arrangement 

which the employee so elects, tiie employee may tiien be entitied to protection 

under tiie odier arrangement for die remainder, if any, of die protective period 

under that anangement. There shall be no dupUcation or pyramiding of benefits 

to any employees, and the benefits under New York Dock, or any other 

anangement, shall be constraed to include the conditions, responsibiUties and 

obligations accompanying such benefits. 

11. Each "dismissed employee" shall provide die canier's designated individual tiie 

following information for the preceding month in which such employee is 

entitied to benefits no later than the toitii (lOdi) day of each subsequent month 

on a standard form provided by the carrier. 

(a) The day(s) claimed by such employee under any imemployment insurance 

act 

(b) The day(s) claimed by such employee worked in other employment, tiie 

name(s) and address(es) of the employer(s) and the gross eamings made by 

the dismissed employee in such other employment. 

(c) The day(s) for which the employee was not available for service due to 

illness, injury or other reasons for which the employee could not perfbim 

service and the employee received sickness benefits. 
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12. If die "dismissed employee" refenred to herein has nothing to report account not 

being entitied to benefits under any unemployment insurance law, having no 

eamings firom any other employment, and was available for woric the entire 

montii, such employee shaU submit, on a form provided by die carrier, witiiin tiie 

time period provided for in paragraph 11, die form annotated "Nothing to 

Report" 

13. The failure of any employee to provide die information as reqmred in paragraphs 

11 and 12 shaU result in the witiiholding of all protective benefits during tiie 

month covered by such information pending receipt by the carrier of such 

infonnation fiom the employee. No claim for protective benefits shall be 

honored beyond sixty (60) days from the time specified in paragraph 11, except 

in circumstances beyond the individual's conttol. 

(Tf,' ' 14. The carrier wiU make payment of the protective benefits Within sixty (60) days 

of receipt and verification ofthe information required in paragraphs 1 land 12. 

15. Employees transferred from Troy to Homewood under provisions of this 

agreement may at theu' option and in lieu of any and all benefits provided by 

Sections 9 and 12 of Uie New York Dock conditions (Attachment "A"), be 

afforded special options as provided in Attachment "B", if eligible. Such 

election shall be made at the time of transfer. 

16. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, fbr the transfer of work as indicated in the 

notice of Febraary 3, 2009. The parties understand that in the ftihire, other 

implementing agreements may be necessary to carry out flie finandal transaction 
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set forth in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbitration under 

Article I, Section 4 ofthe New York Dock conditions. 

17. Any dispute arising out of this Implementing Agreement and tiie Attachments 

will be handled by the General Chairman with die officer designated to receive 

such claims and grievances for tiie Company. All unresolved disputes wiU be 

disposed of in accordance with the appUcable provisions of New York Dock. 

18. The provisions of this Implementing Agreement have been designed to address a 

particular situatioiL Therefore, the provisions of this Implementing Agreement 

and the Attachments are without precedent or prejudice to the position of either 

party and shall not be referred to in any other case. 

19. This Agreement shall be effective upon not less than ten (10) days written notice 

fiom die company to the orgaiuzation, but not later than May 3,2009. 

Signed tiiis "* day of, 2009 at Homewood, Uluiois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; 
ILLINOIS CENTRAL 

For AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: By: 

By: Approved: 

For: ILLINOIS CENTRAL TRAIN 
DISPATCHERS ASSOCIATION 

April 15.2009 
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By: 

Approved: 
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ATTACHMENT B 

^ In lieu of the benefits provided for in Sections 9 and 12 of the New York Dock 

conditions, employees who accept positions at Homewood may elect, at tiie time of their 

ti'ansfer, to accept one ofthe relocation packages as provided below. All transferring 

employees must select either relocation option (1) or (2), payments subject to taxation: 

OPTION (I) GTW Employees who relocate their primary residence to the 

Homewood area will receive: 

After fifteen (15) working days $2,000 

After sixty (60) working days $2,000 

After six (6) months $2,000 

After one (1) year $2,000 

After fifteen (15) montiis $2,000 

To qualify for the above payments, an employee must be in active service at Homewood 

at the time such payment is due, 

GTW employees who relocate dieir primary residence and select the benefits of diis 

Atiachment at the time of their transfer wiU be entitied to an additional $10,000 upon proof 

of sale, at fair maiket value, of their primary residence in the Troy area, and proof of 

relocation to a new primaiy residence within a reasonable distance of Homewood. To 

qualify for the benefits of this paragraph, relocation of primary residence, including both 

sale and relocation, must occur witiiin two (2) years ofthe date of transfer. 

^ ? : [m 

17 
Apnl I5.:i)09 

P0217 



OPTION (2) GTW Employees who rent in the Homewood area: 

GTW employees who elect to rent or lease in the Homewood area, will be reimbursed for 

actual out-of-pocket costs of a rental accommodation, up to One Thousand Three 

Hundred Dollars ($ 1,300) per month ("rent reimbursement"). This rent reimbursement is 

to be used solely for the accommodations that are necessary in order for the employee to 

hold a Dispatcher position to Homewood, Ulinois and is not intended to, and cannot, be 

used for any otiier purpose, including but not limited to enroUing children in school, 

paying expenses for your present residence (or any otiier residence), or paying for any 

additional costs that might incur as a result of relocating. 

1. Rent reimbursement includes only the following items: monthly rent; the 

cost of a basic cable plan; monthly gas (heat) biU; monthly electric biU; 

and parking at your residence. 

2. Rent reimbursement wiU be provided for only those expenses actually 

incurred and only up to the amoimt provided for in paragraph 1. The 

employee must provide proof that you incuned the expense m a format 

acceptable to the Company prior to being reimbursed for any expense. 

Examples of acceptable forms of proof include a signed lease agreement, 

monthly utility bills issued by the service provider for gas, light, basic 

cable, and parking. The Company reserves the right to request the 

employee providea receipt for proof that the expense has been paid. 

3. This is a taxable benefit to the employee, which is subject to taxation as 

ordinary income. The Company has agreed to pay the taxes for the rent 

reimbursement to the extent that it is considered ordinary income and 
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subject to taxation. The employee will remain responsible for all other tax 

liability. All rent reimbursement and taxes paid by the Company will be 

reported on tiie employee's statement of eamings. 

4. Rent reimbursement will be provided to the employee for a period of time 

not to exceed two (2) years, or when one of tiie following events occur, 

whichever is sooner: the employee ceases to incur such expense; the 

employee violates any term ofthis relocation package; the employee's 

employment with the Company ends, whether voluntarily or otherwise; or 

tiie employee voluntarily chooses to transfer to another position within the 

Company. 

5. Rent reimbursement wiU be offset i f two or more employees rent tiie same 

living space. 
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4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 
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13. 

14. 

15. 

16. 

Last Name 

Gebard 

Facknitz 

CampbeU 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

Plumley 

Maier 

Evans 

White 

Wery 

McDonough 

Cowgar 

Schott 

ATTACHMENT r 

Initials 

D.V. 

E.A. 

L.P. 

M.L. 

J.W. 

S.D. 

LJl. 

M.S. 

T.R. 

A.P. 

T.D. 

LJ. 

N.D. 

K.E. 

KM. 

J.F. 

Seniority 

4/19/1977 

5/22/1977 

12/19/1981 

02/07/1987 

11/30/1987 

1/14/1990 

06/02/1991 

11/13/1991 

3/07/1993 

10/19/1994 

12/03/1994 

6/05/1997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This wiU confirm our understanding reached during negotiations leading to the 
Implonenting Agreement ofthis date in coimection with the transfer of tiain dispatchmg 
work ofthe GTW to Homewood, lUinois. 

It was agreed that GTW employees may elect to receive a one-time lump sum payment of 
five hundred dollars ($500) to of&et the costs associated with a familiarization/house 
hunting trip to the Homewood area. Employees electing the lump sum payment who do 
not relocate will have the five hundred doUars ($500) deducted from any fiiture earnings 
or protective payments. 

Sincerely, 

CK. Cortez 
Senior Manager- Labor Relations 
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*.* ' . ^ > — Cathy To Atdddvw@aol.com 
. - • >?> t5^ *Co r t eeyCORTEZ02 /CNR/CA _ , - r r>». .o^ . .m>a . • u . « . • 
' * " ^ ^ s S ^ " * ^ * * ATDAMCCANN@aol.com, josephwmason1@uno.com, 

- 04/22/2009 12:26 P̂ 4 Hunt.Caiy@cn.ca 
bcc 

Subject Re: GTW NYD NegoliationsD 

David -

Seeing as we're unable to schedule something fece-to-face. we'd like to set up a conference call to move 
fonvard. What is your availability? 

Thanks 

Catfty Cortez 
Senior Manager ~ Labor Relations 
Office: 708.332.3570 
MObUe: 312.848.0586 

AidddMwQaoLcom 

^ ° Caihy.Cortez@cn.ca 
04«2/200911:03 AM «'ATD/»4CCANN@aolXom, josephvwnason1@|unacom 

Subject GTW NYD Negotiations 

Cathy: 

I'm sorry but I overlooked some other arbitration we have going the first week of June. We are 
pretty much slammed with PLB hearings trying to get as much done before the money runs out. 
Anyway, are ya'll available to meet on 6/17 and 6/18? 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone:210-455-9294 
Fax:210-467-5239 

P0222 

mailto:Atdddvw@aol.com
mailto:ATDAMCCANN@aol.com
mailto:josephwmason1@uno.com
mailto:Hunt.Caiy@cn.ca
mailto:Caihy.Cortez@cn.ca


This emml and any attached files may contain confidential and/or privileged mformation, 
and is intended onfy for the individutd(s) named (Aove. If you are not the intended 
recipienU.s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communictdion is stri^ly prohibited; please immediately notify the sender and delete this 
email from your system. 

Rig savings on nell XPS Laplops and Desktops! 
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' Z : ^ . ^ - ^ Cathy To Joseph IWason/MASCN07/IL/CNR/CA@CNR 
r ^ S S f W ^ Cortez/CORTEZ02«:NR«A ., „ « 
- -a«r>*^ cc Hunt.Cary@cn.ca 

" 05/26/2009 01:36 PM 
bcc 

Subject Re: MEETINGS 

Joe-

We have been waiting to hear back from you guys with dates. Leo indicated at our last meeting, you'd get 
us dates once you guys talked to David. As I stated in a previous email, we are willing to do a conference 
call. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Joseph Mason/MASON07/IL/CNR/CA 

Joseph 

Mason/MASON07/IUCNWCA To Calhy Cortez/CORTEZ02rcNR/CA@CNR 

cc" 

Subject MEETING 
05/26/2009 01:26 PM 

CATHY, WHEN DO I GET TO VISIT WITH YOU AGAIN? 

P0224 
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Atdddwv@aol.coffl To Cathy.Cortez@cn.ca 

06/12/2009 11:37 AM cc ATDAMCCANN@aol.com. josephwmason1@juno.com 

bcc 

Sut)ject Telecon 

History: ^ This message has been replied to. 

Cathy: 

Sorry it took me so long to get back to you. We are available for a conference call to disaiss the 
status of die NYD negotiations on Tuesday, June 16,2009 at 1:00 PM CDT. Please provide us 
with a number to dial into the telecon. Thaidcs. 

David W. Volz 
Vice President 
American Train Dispatohers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

TMs email and any attached files may contain confidential andfor privileged information, 
and is intended onfy for the indtvidual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosttre ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
emmljrom your system. 

Shop DeU's full line of Laptops now starting at $3491 

P0225 
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I - A --!«-% Cathy To atdddwv@aol.com, atdamccann@aol.com, Joe Mason 
r>£f»^jSj.*Coitez;CORTEZ02/CNR/CA .. ^ ^ 
• •"».?«> cc Hunt.Cary@cn.ca 

06/23/2009 10:53 AM ^ 
bcc 

Subject Meeting dates 

David, Leo & Joe-

We are available any day next week, except July 1st for a meeting and any day the week of July 6th. 

Please let us know your availability. 

Cathy Cortez 
Senior Manager - Labor Relations 
(Office: 708.332.3570 
Mobile: 312.848.0586 

P0226 
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~ ^ ...*•'» Cathy To Atdddwv@aoi.com 
,=5£rtL?S£^ Corteji/CORTEZ02/CNR/CA 

• 07/16/2009 08:22 AM 
bcc 

Subject Re: Thursday CallQ 

David - Sorry to hear about your mom. Hope ail is well. I will wait to hear from you. 

Take care. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atdddwv @aol.oom 

i % ^ l 07/15«009 04:12 PM cc 
^ ° Calhy.Cortez@cn.ca 

ATDAMCCANN@aol.oom, joseph«Hniason1@junacom 
Subject Thursday Call 

Cathy: 

My Mom developed some medical issues and I had to drive to her house last night. I know I promised to 
call you tomorrow afternoon, but I'm afraid that wont happen. I'm not sure at this point when I'll retum 
home, tnjt I'll keep you posted and will call when I have some news. Of course, this has affected my work 
on our counter. I'm sorry. 

David 

Performance vou need and the value vou wanti Check out great laptop deals from Dell( 

P0227 
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Atdddwv@aol.coffl To Cathy.Coftez@cn.ca 

07/21/2009 05:16 PM cc 

bcc 

Subject Re: ATDA Counter 

Sorry. I didn't think to look at one of your emails. 

I'll be on a conference call ui the morning beginning at 11 AM. Probably last an hour or so. 

David 

hi a message dated 7/21/2009 4:58:06 P.M. Central Daylight Time, Cadiy.Cortez@cn.ca writes: 

Thanks, David. My numbers are listed beknv. 

I'll try to call you sometime on Wednesday or Thursday moming. 

Cathy Cortez 
Senior Manager - Labor Relatians 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atdddwv@aoLooni 

' " Cathy.Cort ez@cn.ca 
07/21/2009 02:43 PM OC 

Subject ATOA Counter 

Cathy: 

As info, I've heard back from Leo and Joe conceming those things they wanted in our counter. 
I've made those changes and given diem the counter to review. Leo is in negotiations with the 
NS this week, but he is attempting to get some time for a conference call with Joe and I. Once 
we have the conference call and Leo approves die counter I should be able to get it to you. 

Now, the reason I'm doing this by email (and f hate to admit it) I've misplaced your phone 
numbers. Can you provide me with them once again, please? I'll take better care of them this 
time. Thanks. 
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David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

TJiis email and any attached files may contain confidential and/or privileged information, 
and is intended onfy for the in^yidual(s) named above. If you are not the intended 
recipient(s)t you twe advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictiy prohibited; please immediately notify the sender and delete this 
email from your system. 

A Good Credit Score is 700 or Above. See yours in just 2 easy steps! 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone:210-455-9294 
Fax: 210-467-5239 

This emtul and any attached fUes may contain confidential andf or privileged information, 
and is intended onfy for the individuals) named above. If you are not the intended 
redpientis), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
emtul from yotir system. 

What's for diimer tonight? Find quick and easy diimer ideas for any occasion. 
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Atdddwv@aol.com To Cathy.Cortez@cn.ca 

07/25/2009 09:50 AM cc ATDAMCCANN@aol.com, josephwmason1@juno.com 

bcc 

Subject ATDA Counter 

History: i ^ This message has been fonvarded. 

Ca t i i y : 

Attached is ATDA's Counter Proposal involving the relocation of die GTW Train Dispatchers 
from Troy to Homewood. As previously mentioned on die phone, we took your proposal and 
changed it to reflect our counter. That language that has been stmck-through, we propose to 
delete. That language that is in bold/italics we propose to add. If you have any questions, 
please let me know. While I wiU be on vacation next week, I will periodically be checking my 
emaU. 

Look forward to seeing you on August 4di at 10:00 AM to continue die negotiations. Thanks. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

TMs emtul and any attached files may contain confidential and/or privileged information, 
and is intended only for the individualfs) ruaned above. If you are not the intended 
recipient(s), you are advised that any dissemmation or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
email from your system. 

ATDACounter.doc 
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Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCIATION 
ILLINOIS CENTRAL TIL\1N DISPATCHERS ASSOCIATION 

WHEREAS, the Surface Transportation Board, in decisions dated May 25,1999, (STB 

Finance Docket No. 33556), approved the acquisition'by Canadian National Railway Company 

("CNR"), Grand Trunk Corporation ("GTC"), and Grand Trunk Westem Railroad Incorporated 

("GTW), of Ulinois Central Corporation ("IC Corp."), Illinois Cential Railroad Company 

("IC"), Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for the protection of railroad employees described 

in New York Dock Railwav-Control-Brooklvn Eastem District Terminal. 360 I.C.C. 60 (1979), 

and ,.-; 

WHEREAS, on February 3, 2009 tiie GTW and^G'served notice under Article I, Section 

4 of the Protective Conditions of its intent tVchange operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and IC and the American Train Dispatchers Association ("ATDA") 

and the lUinoia Central Train Diapatehcrs Association ("ICTDA") on behalf of employees 

represented by each rospeotivo the ATDA to establish procedures fbr the transfer of work and 

employees whose positions will be abolished on the GTW, provides the necessary protection of 

employees. 
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IT IS AGREED: 

1. On the effective date of this agreement, sixteen (16) GTW Dispatcher positions, 

identified in Attachment C, subject to the agreement between the GTW and the 

ATDA will be abolished. 

2. No less than ten (10) days prior to die effective date of tiiis agreement, the GTW 

will post notices at Troy for ten (10) ICTDA^ATDA dispatcher positions at 

Homewood. 

3. GTW dispatchers must submit their application for the above eptiena/rosf/fon; 

or accejn a separation aUowance as provided for in paragraph 12, or state 

their intent to exercise theu: seniority to another position under die GTW/TCIU 

Agreement, in writing, to tiie individual designated by the carrier, with copy to 

Local Chairman, witiiin five (5) days from date of posting. Employees must 

select their option(s) in order of preference. Employee elections identified on 

their application will be considered irrevocable. Failure to submit an 

application, or identify options, will result in the employee being considered as 

having elected to exercise seniority under existing GTW/TCIU Agreements. 

4. Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers and 

not all separation allowances are claimed in accordance with paragraph 12, 

clerical positions, under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority rosters. 
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Employees transferring from Troy to Homewood under provisions of this 

Agreement shall become IC remain (77W employees and be subject to the all 

agreements, including all National Agreements, in effect between the ICTDA ' 

and IC 'ATDA and GTW covering wages, rules and working conditions, 

subject to the modifications contained herein until such time as a single > 

Agreement is reached covering the GTW and WC train dispatchers. On-the . 

effeotive date ofthis Agreement, the employees tranaforrcd under Paragraph 1 ' 

shall be croditod with prior GTW sorvioo on the IC for benefits and vacation 

purposes. 

Employees awarded positions transferred under the provisions of Paragraph 4 

and IC employees will retain prior rights to those positions based upon their 

relative seniority standing as transferred. These rights will.only terminate in 

the event that 1) the transferring GTW employee successfully bids to any 

other clerical assignment available under the terms of the CBA or, 2) the 

employee resigns, retires, becomes disabled, is dismissed from service or is 

promoted. Once a position established under Paragraph 2 is no longer subject 

to prior rights under this paragraph, it will, if necessary, be filled in 

accordance with the iG¥&AATDA Agreemeht. 

Employees awarded positions' under Paragraph 4 will forfeit all GTW 

seniority and their seniority will be dovetailed with the seniority dates hold by 

employees on tho IC. In tho event two or moro employees fi-om the different 

seniority rosters have identical seniority dates, the employees shall bo ranked 

first by service dates, then, if service dates are the same, by date of birth, tho 

3 
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oldest cmployeo to bo designated the sentor ranking. This shall not affect tho 

respective ronliing of employees with identioal-seniority dates on their former 

seniority roster. 

8r The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Atiachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. It is 

understood that if active and regularly assigned dispatchers at Troy decline to 

apply for any ofthe ten (10) dispateher positions at Homewood or if any of 

the ten (10) positions are left unfilled, then such employees wiU not be 

considered deprived of employment and shall not be entitied to the protective 

benefits contained in the New York Dock conditions as a result of this 

transaction, except as otherwise provided by this Agreement. 

9-. 8. Any employee determined to be a "displaced" or "dismissed" employee as a 

resuh of this tiansaction, who is otherwise eligible for protective benefits and 

conditions under some otiier job security agreement, conditions or arrangements 

shall elect in writing within sixty (60) days of being affected between the 

protective benefits and conditions ofthis agreement and the protective benefits 

and conditions under such other arrangement by giving written notification to 

the carrier's designated individual, with copy of such election to the employee's 

Genera] Chairman. Should any employee fail to make an election of benefits 

during the period set forth in this paragraph, such employee shall be considered 

as electing the protective benefits and conditions ofthis agreement. 

4 
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9. GTW train dispatchers shown in Attachment C who exercise their seniority to , 

obtain a TCIU/GTW position shall be considered eligible for a displacement . 

allowance in accordance with Article I, Section 5 of New York Dock. The 

Carrier shall provide the respective employee with the calculations used to 

determine his/her displacement allowance witiiin thirty (30) days of assuming 

the clerical position. The Carrier shall pay such displacement allowance in 

the first pay period ofthe month fotlomng the month in which a displacement 

allowance is due. 

10. Nothing contained herein shall be construed as depriving any employee of any 

rights or benefits or eliminating any obligation which such employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under botii New 

York Dock and some other job security or other protective conditions or 

arrangements, the employee shaU elect between the benefits under New York 

Dock and simUar benefits under such other arrangement and, for so long as the 

onployee continues to receive such benefits under the provisions which the 

employee so elects, the employee shall not be entitled to the same type of benefit 

(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided further, that SL&CC expiration of the 

period for which such employee is entitled to protection under that arrangement 

which the employee so elects, the employee may then be entided to protection 

under the other arrangement for the remainder, if any, of the protective period 

under that arrangement. There shall be no duplication or pyramiding of benefits 

5 
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to any employees, and the benefits under New York Dock, or any other 

arrangement, shall be construed to include the conditions, responsibiUties and 

obligations accompanying such benefits. 

11. Each "disnusscd employee" shall provide the canier's designated individual die 

following information- for the preceding nionth • in which such employee is 

entitied to benefits no later than the tenth (10th) day of each subsequent montii 

on a standord form provided by the carrier. 

(^ The day(g) claimed by such employee under any unemployment insurance 

( ^ The day(g) claimed by sueh employee worked in other emplo>ment, the 

name(5) and addroa3(cs) of the cmployer(s) and the gross earnings made by 

tho dismissed employee in such other employment. 

{^ The day(3) for which the employee was not .availoble for service due to 

illness, injury or other reasons for which the employee could not perform 

service and the employee received aiclmesa benefits. 

In the event any of the employees shown in Attachment A cannot hold a 

TCIU/GTW position, cannot acquire a separation aUowance as provided in 

paragraph 12, or cannot acquire a train dispatcher position in Homewood, 

such employees shall be eUgible for a dismissal aUowance in accordance with 

Article I, Section 6 of New York Dock. The Carrier shall provide the 

respective employee with the calculations used to determine his/her dismissal 

allowance within thirty (30) days of becoming a dismissed employee. Tlie 
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Carrier shaU pay such dismi^al aUowance in tite first pay period of each 

month. 

12. If the "dismissed employee" refenred to herein hos nothing to report account not 

being entitied to benefits under any unemployment insurance law, having no 

earnings from ony other employment, and was available for work the entire 

month, such employee shaU submit, on a form provided by the carrier, within the 

time period provided for in paragraph 11, the form annotated "Nothing to 

Report." There shaU be at least six (6) separation aUowances offered by the' 

Carrier, which shaU be determined in accoidance with Article I, Section 7of'' 

New York Dock. Employees shaU apply for a separation aUowance in 

accordance witii paragraph 3, which shaU be awarded in seniority order. An, 

employee awarded a separation aUowance shaU have tite option to take it in a 

lump sum, payable within fifteen (15) days of the positions being abolished in • 

Troy, or /taring it spread equally over a certain number of montiis to reach 

age sixty (60). Should an employee choose to have the separation spread over 

a ceilain number of months to reach age sixty (60), the fir^ payment shatt be 

made in the first pay period foUowing the abolishment of positions and he/she •• 

shall continue to receive health benefits in accordance with the same 

provisions as active employees for each month in which the separation 

aUowance is received Notwithstanding the provisions of this Section, an 

employee who stands for a separation aUowance may chose to accept a VSA 

under the provisions ofthe CoUective Bargaining Agreemeru 
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4 ^ The failure of any employee to provide the information-ao required in poragraphs 

11 and 12 shall result in the withholding of all proteotivo benefits during the 

month covered by such information- pending receipt by the carrier of such i 

information from the employee.—No claim for protective benefits shall be" 

honored beyond sixty (60) days fix>m tho time specified in pnmgraph 11, except 

in circumstances beyond the individual's control. 

44T Tho carrier will malce payment ofthe protective benefits within sixty (60) days 

of receipt and verification ofthe information required in paragraphs 1 land 12. 

4#; 13. Employees transferred fix>m Troy to Homewood under provisions of this 

agreement may at their option and in lieu of any and all benefits provided by 

Sections 9 and 12 of die New York Dock conditions (Atiachment "A"), be 

afforded special options as provided in Attachment "B", if eligible. Such 

election shall be made at die time of taransfer. 

44: 14. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, for the hansfî r of work as indicated in the 

notice of February 3, 2009. The parties understand that in the foture, other 

implementing agreements may be necessary to carry out the financial tiansaction 

set fortii in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbitiation under 

Article I, Section 4 ofthe New York Dock conditions. 

- ^ 15. Any dispute arising out of this Implementing Agreement and the Attachments 

will be handled by the General Chairman with die officer designated to receive 
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such claims and grievances for the Company. All unresolved disputes will be 

disposed of in accordance with the applicable provisions of New York Dock. 

4S; 16. The provisions ofthis Implementing Agreement have been designed to address a 

particular situation. Therefore, the provisions ofthis Implementing Agreement 

and the Attachments are without precedent or prejudice to the position of either 

party and shall not be referred to in any other case. 

4 ^ 17. This Agreement shall be effective upon not less than ten (10) days written notice 

from tiie company to the organization, but not later flian May 3,2009. 

Signed this day of, 2009 at Homewood, Ulinois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; 
ILLINOIS CENTRAL 

For: AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: By: 

By: Approved: 

For ILLINOIS CENTRAL TRAn>J 
DISPATCHERS ASSOCIATION 

Byr 

Byr 
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Approved: 

.m ^^s, 
' • i . ' 
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ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad tiansactions pursuant to 49 
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) of the Interstate Commerce Act), 
except for trackage rights and lease proposals which are being considered elsewhere, are 
as follows: 

ARTICLE I 

1. Definitions. - (a) 'Transaction" means any action taken pursuant to 
authorizations ofthis Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee ofthe railroad who, as a result of 
a tiransaction is placed in a worse position with respect to his compensation 
and rules goveming his working conditions. 

(c) "Dismissed employee" means an employee ofthe railroad who, as a result 
of a transaction is deprived of employment with the railroad because ofthe 
abolition of his position or the loss thereof as the result ofthe exercise of 
seniority rights by an employee whose position is abolished as a result of a 
transaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be provided protection hereimdo: and extends 
from the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefrom, provided, however, that the protective 
period for any particular employee shall not continue for a longer period 
following the date he was displaced or dismissed than the period during 
which such employee was in the employ ofthe railroad prior to the date of 
his displacement or his dismissal. For purposes of tiiis appendix, an 
employee's length of service shall be determined in accordance with the 
provisions of section 7(b) ofthe Washington Job Protection Agreement of 
May 1936. 

2. The rates of pay, rules, working conditions and all collective bargaining 
and other rights, privileges and benefits (including continuation of pension rights and 
benefits) of the railroad's employees under applicable laws and/or existing collecting 
bargaining agreements or otherwise shall be preserved unless changed by future 
collective bargaining agreements or applicable statutes. 

3. • Nothing in this Appendix shall be construed as depriving any employee of 
any rights or benefits or eliminating any obligations which such employee may have 
under any existing job security or other protective conditions or arrangements; provided, 
that if an employee otherwise is eligible for protection under both this Appendix and 
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some other job security or other protective conditions or arrangements, he shall elect 
between the benefits under this Appendix and similar benefits under such otiier 
arrangement and, for so long as he continues to receive such benefits under the provisions 
which he so elects, he shall not be entitled to the same type of benefit under the 
provisions which he does not so elect; provided further, that the benefits under this 
Appendix, or any other arrangement, shall be construed to include the conditions, 
responsibilities and obligations accompanying such benefits; and, provided further, that 
after expiration of the period for which such employee is entitled to protection under the 
arrangement which he so elects, he may then be entitied to protection under the other 
arrangement for the remainder, if any, ofthis protective period under that arrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating 
a transaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement offerees, shall give at least ninety (90) 
days written notice of such intended transaction by posting a notice on bulletin boards 
convenient to the interested employees of the railroad and by sending registered mad 
notice to the representatives of such interested employees. Such notice shall contain a 
full and adequate statement of the proposed changes to be affected by such transaction, 
including an estimate of the number of employees of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate in the following manner. 

Within five (5) days ftom the date of receipt of notice, at the request of either the 
raihoad or representatives of such interested employees, a place shall be selected to hold 
negotiations for the purpose of reaching agreement with respect to application of the 
terms and conditions of this appendix, and these negotiations shall commence 
immediately thereafter and continue for at least thirty (30) dajrs. Each transaction which 
may result in a dismissal or displacement of employees or rearrangement offerees, shall 
provide for the selection of forces from all employees involved on a basis accepted as 
appropriate for application in the particular case and any assignment of employees made 
necessary by the transaction shall be made on the basis of an agreement or decision under 
this section 4. If at the end of thirty (30) days there is a failure to agree, either party to 
the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (5) days from the request for arbitration the parties shall select 
a neutral referee and in the event they are unable to agree within said five (5) days 
upon the selection of said referee then the National Mediation Board shall 
immediately e^point a referee. 

(2) No later than twenty (20) days after a referee has been designated a 
hearing on the dispute shall commence. 

(3) The decision of the referee shall be final, binding and conclusive and shall 
be rendered within thirty (30) days from the commencement ofthe hearing ofthe 
dispute. 
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(4) The salary and expenses of die referee shall be bome equally by the 
parties to the proceeding; all other expenses shall be paid by the party incurring 
thetn. 

(b) No change in operations, services, facilities, or equipment shall occur until 
after an agreement is reached or die decision of a referee has been rendered. 

5. Displacement allowances - (a) So long afier a displaced employee's 
displacement as he is unable, in the normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position from which he was displaced, he 
shall, during his protective period, be paid a monthly displacement allowance equal to the 
difference between the monthly compensation received by him in the position in which 
he is retained and the average monthly compoisation received by him in the position 
fi-om which he was displaced. 

Each displaced employee's displacement allowance shall be determined by 
dividing .separately by 12 the total compensation received by the employee and the total 
time for which he was paid during the last 12 months in which he performed services 
immediately preceding the date of his displacement as a result ofthe transaction (thereby 
producing average monthly compensation and average monthly time paid for in the test 
period), and provided further, that such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is 
less in any month in which he performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage increases) to which he would have been 
entitied, he shall be paid the difference, less compensation for time lost on account of his 
voluntary absences to the extent that he is not available for service equivalent to his 
average montiily time during the test period, but if in his retained position he works in 
any month in excess ofthe aforesaid average monthly time paid for during the test period 
he shall be additionally compensated for such excess time at the rate of pay of the 
retained position. 

(b) If a displaced employee fails to exercise his seniority rights to secure 
another position available to him which does not require a change in his 
place of residence, to which he is entitled under the working agreement 
and which carries a rate of pay and compensation exceeding those of the 
position which he elects to retain, he shall thereafter be tieated for the 
purposes ofthis section as occupying the position he elects to decline. 

(c) The displacement allowance shall cease prior to the expiration of the 
protective period in the event of the displaced employee's resignation, 
death, retirement, or dismissal for justifiable cause. 
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6. Dismissal allowances. - (a) A dismissed employee shall be paid a 
monthly dismissal allowance, from the date he is deprived of employment and continuing 
during his protective period, equivalent to one-twelfth of the compensation received by 
him in the last 12 months of his employment in which he eamed compensation prior to 
the date he is first deprived of employment as a resuh ofthe transaction. Such allowance 
shall also be adjusted to reflect subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who retiims to 
service with the raihoad shall cease while he is so reemployed. During the 
time of such reemployment, he shall be entitled to protection in 
accordance witii the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly 
eamings in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal aUowance exceed the 
amount upon which his dismissal allowance is based. Such employee, or 
his representative, and the raUroad shall agree upon a procedure by which 
the raUroad shaU be currentiy informed ofthe eaming of such employee in 
employment other than with the railroad, and the benefits received. 

(d) The dismissal allowance shall cease prior to the expiration of the 
fff.̂ \>.. protective period in the event of the employee's resignation, death, 

retirement, dismissal for justifiable cause under existing agreements, 
failure to retum to service after being notified in accordance with the 
working agreement, failure without good cause to accept a comparable 
position which does not require a change in his place or residence for 
which he is qualified and eligible after appropriate notification, if his 
return does not infringe upon the employment rig|hts of other employees 
under a working agreement. 

7. Separation allowance. - A dismissed employee entitied to protection 
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu 
of all other benefits and protections provided in this appendix) accept a lump sum 
payment computed in accordance with section 9 of the Washington Job Protection 
Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his 
previous employment, such as free transportation, hospitalization, pensions, reliefs, et 
cetera, under the same conditions and so long as such benefits continue to be accorded to 
other employees ofthe railroad in active service or on furlough as the case may be, to the 
extent that such benefits can be so maintained under present authority of law or corporate 
action or through future authorization which may be obtained. 

\mf 
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9. Moving expenses. - Any employee retained in the service ofthe railroad 
or who is later restored to service after being entitled to receive a dismissal allowance, 
and who is required to change the point of his employment as a result ofthe transaction, 
and who within his protective period is required to move his place of residence, shall be 
reimbursed for all expenses of moving his household and other personal effects for the 
traveling expenses of himself and members of his family, inducting living expenses for 
himself and his family and for his own actual wage loss, not exceed 3 working days, the 
exact extent of the responsibility of die railroad during the time necessary for such 
transfer and for reasonable time thereafter and the ways and means of tiansportation to be 
agreed upon in advance by the railroad and the affected employee or his representative; 
provided, however, that changes in place of residence which are not a resuU of the 
transaction, shall not be considered to be within the purview of this section; provided 
further, that the railroad shall, to the same extent provided above, assume the expenses, et 
cetera, for any employee furioughed with three (3) years after changing his point of 
employment as a result of a transaction, who elects to move his place of residence back to 
his original point of employment. No claim for reimbursement shall be paid under the 
provision of this section unless such claim is presented to railroad within 90 days after 
the date on which the expenses where incurred. 

10. Should the railroad rearrange or adjust its forces in anticipation of a 
transaction with the purpose or effect of depriving an employee of benefits to which he 
otherwise would have become entitled under this appendix, this appendix will apply to 
such employee. 

11. Arbitration of disputes.-(a) In the event the railroad and its employees 
or then- authorized representative cannot settie any dispute or controversy with respect to 
the interpretation, application or enforcement of any provision of this appendix except 
section 4 and 12 ofthis article I, within 20 days after the dispute arises, it may be referred 
by either party to an arbitration committee. Upon notice in writing served by one party 
on the other of intent by that party to refer a dispute or controversy to an arbitration 
committee, each party shall, within 10 days, select one member ofthe committee and the 
members thus chosen shall select a neutral member who shall serve as chairman. If any 
party fails to select its member of the arbitration committee within the prescribed time 
limit, the general chairman of the involved labor organization or the highest officer 
designated by the railroads, as the case may be, shall be deemed the selected member and 
the committee shall then fiinction and its decision shall have the same force and efTect as 
though all parties had selected their members. Should the members be unable to agree 
upon the appointmetit ofthe neutral member within 10 days, the parties shall then within 
an additional 10 days endeavor to agree to a method by which a neutral member shall be 
appointed, and, failing such agreement, either party may request the National Mediation 
Board to designate within 10 days the neutral member whose designation will be binding, 
upon the parties. 

(b) In the event a dispute involves more than one labor organization, each will 
be entitled to a representative on the arbitration committee, in which event 
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the railroad wUl be entitled to appoint additional representatives so as to 
equal the number of labor organization representatives. 

(c) The decision, by majority vote, of the arbitiation committee shall be final, 
binding, and conclusive and shall be rendered within 45 days after the 
hearing of the dispute or contioversy has been concluded and the record 
closed. 

(d) The salaries and expenses of the neutaral member shall be bome equally by 
the parties to tiie proceeding and all other expenses shaU be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was 
affected by a transaction, it shall be his obligation to identify the 
transaction and specify the pertinent facts of that transaction relied upon. 
It shall then be the railroad's burden to prove that foctors other tiian a 
transaction affected the employee. 

12. Losses from home removal. - (a) The foUowing conditions shall apply 
to the extent they are applicable in each instance to any employee who is retained in the 
service ofthe railroad (or who is later restored to service after being entitled to receive a 
dismissal allowance) who is requu^d to change the point of his employment within his 
protective period as a result ofthe transaction and is therefore required to move his place 
of residence; 

(i) If'the employee owns his own home in the locality fix)m which he is 
required to move, he shall at his option be reimbursed by the railroad for 
any loss suffered in the sale of his home for less than its fair value. In 
each case the fair value ofthe home in question shall be determined as of a 
date sufficientiy prior to the date of the transaction so as to be unaffected 
thereby. The railroad shall in each instance be afforded an opportunity to 
purchase the home at such fair value before it is sold by the employee to 
any other person. 

(ii) If the employee is under a contract to purchase his home, the railroad shall 
protect him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him fi'om any further 
obligation under his contract. 

(iii) If the employee holds an unexpired lease of a dwelling occupied by him as 
his home, the railroad shall protect him from all loss and cost in securing 
the cancellation of said lease. 

(b) Changes in place of residence which are not the result of a transaction 
shall not be corisidered to be within the purview ofthis section. 
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(c) No claim for loss shall be paid under the provisions of this section unless 
such claim is presented to the railroad within 1 year after the date the 
employee is required to move. 

(d) Should a contioversy arise in respect to the value of the home, the loss 
sustained in its sale, the loss under a contract for purchase, loss and cost in 
securing termination of a lease, or any other question in connection with 
these matters, it shall be decided through joint conference between the 
employee, or their representatives and the railroad. In the event they are 
unable to agree, the dispute or controversy may be referred by either party 
to a board of competent real estate appraisers, selected in die following 
manner. One to be selected by the representatives of the employees and 
one by the railroad, and these two, if unable to agree within 30 days upon 
a valuation, shall endeavor by agreement within 10 days thereafter to 
select a third appraiser, or to agree to a method by which a third appraiser 
shall be selected, and faUing such agreement, either party may request the 
National Mediation Board to designate within 10 days a third appraiser 
whose designation wiU be binding upon the parties. A decision of a 
majority ofthe appraisers shall be required and said decision shall be final 
and conclusive. The salary and expenses ofthe third or neutral appraiser, 
including the expenses of the appraisal board, shall be bome equally by 
the parties to the proceedings. All other expenses shall be paid by the 
party incurring them, including the compensation ofthe appraiser selected 
by such party. 

ARTICLE II 

1. Any employee who is terminated or forloughed as a result of a tiansaction 
shall, if he so requests, be grated priority of employment or rcemplojrment to fill a 
position comparable to that which he held when his employment was terminated or he 
was furloughed, even though in a different craft or class, on the railroad which he is, or 
by training or re-training physically and mentally can become, qualified, not, however, in 
contravention of collective bargaining agreements relating thereto. 

2. In the event such tiaining or re-training is requested by such employee, the 
railroad shall provide for such training or re-tiaining at no cost to the employee. 

3. If such a terminated or forloughed employee who had made a request 
under section 1 or 2 ofthe article [I fails without good cause within 10 calendar days to 
accept an offer of a position comparable to that which he held when terminated or 
furloughed for which he is qualified, or for which he has satisfactorily completed such 
training, he shall, effective at the expiration of such 10-day period, forfeit all rights and 
benefits under this appendix. 
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ARTICLE III 

Subject to tills appendix, as if employees of railroad, shall be employees, if 
affected by a tiansaction, of separately incorporated terminal companies which are owned 
(in whole or in part) or used by railroad and employees of any other enterprise within the 
definition of common carrier by railroad in section 1(3) of part I of the Interstate 
Commerce Act, as amended, in which railroad has an interest, to which railroad provides 
facilities, or with which railroad contiacts for use of facilities, or the facilities of which 
railroad otherwise uses; except tiiat the provisions of this appendix shall be suspended 
with respect to each such employee until and unless he applies for employment with each 
owning carrier and each using carrier, provided that said carriers shall estabUsh one 
convenient central location for each terminal or other enterprise for receipt of one such 
application which will be effective as to all said carriers and raihoad shall notify such 
employees of this requirement and of the location for receipt of the application. Such 
employees shall not be entitled to any of the benefits of this appendix in the case of 
failure, without good cause, to accept comparable employment, which does not require a 
change in place of residence, under the same conditions as apply to other employees 
under this appendix, with any carrier for which application for employment has been 
made in accordance with this section. 

ARTICLE IV 

|||:<:, Employees of the raihoad who are not represented by a labor orgaiuzation shall 
be afforded substantially the same levels of protection as are afforded to members of 
labor organizations under these terms and conditions. 

In the event any dispute or controversy arises between the railroad and an 
employee not represented by a labor organization with respect to the interpretation, 
application or enforcement of any provision hereof which cannot be settled by the parties 
within 30 days after tiie dispute arises, either party may refer the dispute to arbitration. 

ARTICLE V 

1. It is the intent of this appendix to provide employee protections which are 
not less than the benefits established under 49 USC 11347 before February 5, 1976, and 
under section 565 of titie 45. In so doing, changes in wording and organization from 
arrangements earlier developed under those sections have been necessary to make such 
benefits applicable to transactions as defined in article 1 of this appendix. In making 
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the 
terms of this appendix are to be resolved in favor of this intent to provide employee 
protections and benefits no less than those established under 49 USC 11347 before 
February 5,1976 and under section 565 of titie 45. 

2. In the event any provision of this appendix is held to be invalid or 
otherwise unenforceable under applicable law, the remaining provisions of this appendix 
shall not be affected. 
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ATTACHMENT B 

In lieu ofthe benefits provided for in Sections 9 and 12 ofthe New York Dock 

conditions, employees who accept positions at Homewood wiU receive a $20,000 lump 

sum payment (paid no later than thirty (30) days prior to the move) and may elect, at 

the time of their transfer, to accept one ofthe relocation packages as provided below. All 

transferring employees must select either relocation option (1) or (2), payments subject to 

taxation: 

OPTION (11 GTW Employees who relocate their primary residence to the 

Homewood area will receive; 

After fifteen (15) working days $2,000 

After sixty (60) working days $2,000 

After six (6) months $2,000 

Afterone(l)ycar $2,000 

After fifteen (15) months $2,000 

To qualify for the above payments, an employee must be in active service at Homewood 

at the time such payment is due. 

GTW employees who relocate their primary residence and select the benefits of this 

Attachment at the time of their transfer wiU be entitied to an additional $10,000 upon proof 

of sale, at fair market value, of their primary residence in die Troy area, and proof of 

relocation to a new primary residence within a reasonable distance of Homewood. To 

qualify for the benefits of this paragraph, relocation of primary residence, including both 

sale and relocation, must occur within two (2) years of the date of transfer. In lieu ofthe 
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additional $10,000 payment, the employee can opt to liave the carrier purchase his/her 

home at the fair market value or the original purchase price, whichever is greater. 

OPTION (2> GTW Employees who rent in the Homewood area: 

GTW employees who elect to rent or lease in the Homewood area, will be reimbursed for 

actual out-of-pocket costs of a rental accommodation, up to One Thousand î hfee Five ^ 

Hundred Dollars ($1,300 l,50ff) per month ("rent reimbursement"). This rent 

reimbursement is to be used solely for the accommodations that are necessary in order for 

the employee to hold a Dispatcher position to Homewood, Illinois and is not intended to, 

and caimot, be used for any other purpose, including but not Umited to enrolling children 

^;^% in school, paying expenses for your present residence (or any other residence), or paying 

for any additional costs that might incur as a result of relocatmg. 

1. Rent reimbursement includes only the following items: monthly rent; the 

cost of a basic cable plan; monthly gas (heat) bUl; monthly electric biU; 

and parking at your residence. 

2. Rent reimbursement wiU be provided for only those expenses actually 

incurred and only up to the amount provided for in paragraph 1. The 

employee must provide proof that you incurred the expense in a format 

acceptable to the Company prior to being reimbursed for any expense. 

Examples of acceptable forms of proof include a signed lease agreement, 

monthly utility bills issued by the service provider for gas, light, basic 
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cable, and parking. The Company reserves the right to request die ' 

employee provide a receipt for proof that the expense has been paid. 

3. This ia a taxable benefit to the employee, which is subject to taxation as , 

ordinary ineeme? The Company has agreed to pay the taxes for the rent 

reimbursement to the extent that it is considered ordinary income and 

subject to taxation. The cmployeo will remain responsible for all other tax 

liobility. All rent reimbursement and taxes paid by the Company will be 

reported on the 'employee's statement of eamings. 

4. Rent reimbursement wiU be provided to the employee for a period of time 

not to exceed twe-(2)/oMr (4) years, or when one ofthe following events 

occur, whichever is sooner: the employee ceases to incur such expense; 

the employee violates any term ofthis relocation package; the employee's 

employment with the Company ends, whether voluntarily or otherwise; or 

the employee voluntarily chooses to transfer to another position within the 

Company. 

5. Rent reimbursement will be offset if two or more employees rent the same 

living space. 
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ATTACHMENT C 

GTW TRAIN DISPA TCHER SENIORITY ROSTER 

Seniority 

1/09/1977 

04/19/1977 

05/22/1977 

11/20/1981 

12/19/1981 

02/07/1987 

11/30/1987 

01/14/1990 

06/02/1991 

11/13/1991 

03/06/1993 

03/07/1993 

10/19/1994 

/ft^7/Z9P¥ 

12/03/1994 

05/03/1997 

06/05/1997 

07/7JW997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 

06/29/2002 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

Last Name 

Lustig 

Gebard 

Facknitz 

Frasure 

Campbell 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

lacoangeU 

Plumley 

Maier 

Willett 

Evans 

Seibert 

White 

Skekon 

Wery 

McDonou^ 

Cowgar 

Schott 

Naylor 

Pollard 

* Management 

Initials 

W.D. 

D.V. 

E.A. 

R.D. 

L.P. 

M.L. 

J.W. 

S.D. 

L.R. 

M.S. 

J.T. 

T.R. 

A.P. 

T.K 

T.D. 

R.L. 

L.J. 

S.D. 

N.D. 

K.E. 

K.M. 

J.F. 

M.J. 

as. 
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C/SJ 
_, 2009 

Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement ofthis date in connection with the transfer of tiain dispatching 
work ofthe GTW to Homewood, Ulinois. 

it was agreed that GTW employees shall be allowed five (5) days with pay for the 
purpose of locating a residence in the Homewood area. Said five (5) days may be split 
up for up to two (2) house-hunting trip and shatt be scheduled In conjunction with the 
employee's rest days. All travel expenses associated with the house-hunting trips shall 
be paid by the carrier. In lieu thereof, GTW employees may elect to receive a one-time 
lump sum payment of/>ivii/^five hundred dollars ($2,500) td offset the costs associated. 
with a familiarization/house hunting tirip to the Homewood area. Employees electing the 
lump sum payment who do not relocate will have the twenty^Gve hundred dollars 
($2,500) deducted from any foture eamings or protective payments. 

Sincerely, 

CK. Cortez 
Senior Manager - Labor Relations 
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,2009 

Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement of this date in connection with the transfer of train 
dispatching work ofthe GTW to Homewood, lUinois. 

It was agreed that rates of pay in effect for GTW train dispatchers at the time ofthe 
relocation shall be increased by ten percent (10%) in recognition ofthe increased cost 
of living in the Homewood area. This increase shall be effective on the first day the 
relocating train dispatchers work a position in the Homewood office. 

Sincerely, 

CK. Cortez 
Senior Manager - Labor Relations 
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_, 2009 

Side Letter No. 

Mr. J.W, Mason 
American Train Di^atchers Association 

Dear Mr. Mason: 

This wiU confirm our understanding reached during negotiations leading to the 
Implementing Agreement of this date in connection with the transfer of train 
dispatching work ofthe GTW to Homewood, Ulinois. 

It was agreed that the carrier shall provide employment assistance for the spouses of 
the relocating train dispatchers at no cost to the employee or spouse. This shall 
include all costs associated with obtaining new employment in the Homewood area, 
including those costs associated with using employment agencies. 

Sincerefy, 

CK. Cortez 
Senior Manager — Labor Relations 
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C/^J 
Labor Relations 

17641 South Ashland Avenue 
Homewood, IL 60430 

VIA FACSIMILE and US MAIL 
July 29, 2009 

Mr. Roland Watkins 
Director - Arbitration Services 
National Mediation Board 
1301 K Street NW. Suite 250 East 
Washington D.C. 20572 

Dear Mr. Watkins: 

On February 3,2009, the Ulinois Centaial Railroad Company (IC) and Grand Trunk 
Westem Railroad Incorporated (GTW) served notice on the American Train 
Dispatchers Association (ATDA), who represent the GTW dispatchers, and the 
Illinois Central Train Dispatchers Association (ICTDA), who represent the IC 
dispatchers, ofour intent to transfer work fix>m the GTW in Troy, Michigan to the IC 
in Homewood, Illinois. 

In an attempt to negotiate the required implementing agreements, meetings were held 
with both die ATDA and ICTDA. The Carriers proposed an agreement to both 
organizations. That proposal was unacceptable to the ATDA. The ATDA proposed a 
counter that was unacceptable to the Carriers. Consistent with the provisions of 
Sections 4 and 11 of New York Dock, the Carrier advised die Organizations they 
would seek arbitration to resolve the dispute. -

There will be three parties to the arbitration: the Carriers, ATDA and ICTDA. At this 
time the Carrier would like to request a list of neutrals from which the parties can 
select an arbitrator, in accordance with the NMB memorandum of April 28,2000. 
Your prompt response to this request would be greatly appreciated. 

Sincerely, 

C.K.G6rtez ' J -
Senior Manager- Labor Relations 

Cc: M.H. Christofore, ICTDA 
J.A. Czamy, ICTDA 
J.W. Mason, ATDA 
F.L McCann; ATDA 
D.W. Volz, ATDA 
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' - ' I * l - ? w Cathy To atdddwv@aol.com 
- - • >C&« i%^ Cortez/COR-reZ02/CNR/CA . , ^ , , . . ^ 

* ' *«» ; f^?^ ' ^ atdamccann@aol.com. Joe_Mason@cn.ca, 
^ • - . 07/31/2009 11:17AM JohnCzamy@cn.ca. JosBph.Mason@cn.ca. 

Mike.ChristofbFe@cn.ca, ROGER.M/\C0OUGALL@cn.ca, 
bcc 

Subject Re: Arbitration letterQ 

Oavkl-

We do not want to cancel the meetings for next week. There still is value in meeting, regardless of the 
letter sent to the NMB. As you are aware, we have spoken tor a few weeks now about the possibility of 
going to arbitratnn conceming this agreement. During those conversations, we both agreed that even if 
the process was started, it dkl not stop us from reaching a voluntary agreement. Therefore, we feel it is in 
all of our best interests to keep our meeting dates tor next week as scheduled. 

I am aware you are on vacatton. In bet, we tried several times to reach Mr. McCann before his vacation, 
but our calls were not retumed. 

I ask that you reconsider for next week. We are keeping the dates and meetings rooms booked for the 
meetings. 

Cathy Cortez 
4 f ^ Senior Manager-Labor Relations 
^ • •^ Office: 708.332.3570 

Mtobile: 312.848.0586 

atdddwv@aol.co 

"* To Cathy.Corteagicn.ca, Mlke.Christofbre@cn.ca, JohnC28my@cn.ca, Jo8_Mason@cn.ca, 

07/30/200906:50 Joseph.Mason@cn.ca, atdamccann@aol.com 

PM "^ ROGER.MACDOUGALL@cn.ca, Tiniolhy.Rlce@cn.ca 
Subje Re: Arbiirallon teller 

Cathy: 

Given the carrier's comments to Mr. Watkins that our counter propasal is unacceptable, we see 
no reason to meet next week. We regret that the carrier chose this course of action without u.s 
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having the benefit of the discussions that were scheduled for next week. Clearly, to do so now 
would only be a waste of our time and resources. Therefore, we are cancelling the meetings for 
next week. 

We will respond to your letter to Mr. Watkins in due tune. I wUl say, at his point, diat your letter 
to Mr. Watkins is premature given tiie clear disputes resolution process contained in New York 
Dock . 

As you know, I am on vacation this week and will be back in my office on Monday. 

David Volz 

Original Message 
From: Catiiy.Cortez@cn.ca 
To: Mike.Christofore@cn.ca; JohnCzamy@cn.ca; Joe_Mason@cn.ca; Joseph.Mason@cn.ca; 
atdamccann@aol.com; atdddwv@aol.com 
Cc: ROGER.MACDOUGALL@cn.ca; Timotiiy.Rice@cn.ca 
Sent: Wed. Jul 29,2009 2:19 pm 
Subject: Arbitration letter 

Please call with any questtons or comments. 

Cathji Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Hot Deals at Dell on Popular Laptops perfect for Back to School 
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Atdddwv@aol.coffl To Cathy.Cortez@cn.ca 

08«)1/2009 09:44 AM cc ATDAMCCANN@aol.com, Joe_Mason@cn.ca. 
JohnCzamy@cn.ca, Joseph.Mason@cn.ca, 
Mil(e.Christofore@cn.ca. ROGER.MACDOUGALl.@cn.ca, 

bcc 

Sut)|ect Re: Arbitration letter 

IHistory: j p This message has been replied lo. 

Cathy: 

Yes, we have had several conversations over the last few weeks and we did discuss the carrier's 
right to request arbitration and I did acknowledge the possibility of reaching a voluntary 
agreement even if die process was started. However, I never expected die carrier to dismiss our 
counter proposal without at least first discussing it. 

You suggest tiiat there is still value in meeting, we don't see it. You have rejected oiir counter 
proposal and you told me on the phone that the carrier would not revise its original proposal, 
which was not accepbible to us. So, what's left to discuss? 

You may release die dates and meeting rooms as we will not meet given die circumstances. 

Tm not sure what you are getting at conceming the attempted phone calls to Mr. McCann. Are 
you suggesting that someone was wanting to talk to him about our counter proposal? Regardless, 
Mr. McCann's motiier had to undergo surgery last week and he was, rightiy so, preoccupied widi 
diat. 

David 

In a message dated 7/31/2009 11:18:02 A.M. Central Daylight Time, Catiiy.Cortez@cn.ca 
writes: 

David-

We do not want to cancel the meetings for next week. There still is value in meeting, regardless of the 
letter sent to the NMB. As you are aware, we have spoken for a few weeks now about the possibility of 
going to arbitration concerning this agreement. During those conversations, we both agreed that even if 
the process was started, it did not stop us from reaching a voluntary agreement. Therefore, we feel it is 
in all of our best interests to keep our meeting dates for next week as scheduled. 

I am aware you are on vacatton. In fact, we tried several times to reach Mr. McCann before his vacation, 
but our calls were not retumed. 

I ask that you reconsider for next week. We are keeping the dates and meetings rooms booked for the 
meetings. 

Cathy Cortez 
Senior Manager - Labor Relatians 
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OjQfice: 708.332.3570 
Mobile: 312.848.0586 

Cathy. 

Given the carrier's comments to Mr. Watkins that our counter proposal is 
unacceptable, we see no reason to meet next week. We regret that the canrier chose 
this course of action without us having the benefit of the discussions that were 
scheduled for next week. Clearly, to do so now would only be a waste of our time and 
resources. Therefore, we are canceling the meetings for next week. 

We will respond to your letter to Mr. Watkins in due time. I will say, at his point, that 
your letter to Mr. Watkins is premature given the clear disputes resolution process 
contained in New York Dock . 

As you know, I am on vacation this week and will be back in my office on Monday. 

David Volz 

—Original Message— 
From: Catiiy.Cortez@cn.ca 
To: Mike.Christofore@cn.ca; JohnCzamy@cn.ca; Joe_Mason@cn.ca; 
Joseph.Mason@cn.ca; atdamccann@aol.com; atdddwv@aol.com 
Cc: ROGER.MACDOUGALL@cn.ca; Timothy.Rice©cn.ca 
Sent: Wed, Jul 29.2009 2:19 pm 
Subject: Arbitration letter 

Please call with any questions or comments. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Hot Deals at Dell on Popular Laptops perfect for Back to School 

David W. Volz 
Vice President 
American Train Dispatchers As.sociation 
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Phone: 210-455-9294 
Fax:210-467-5239 

This einaU and any attached files may contain confidential and/or privileged information, 
and is intended onfy for the individual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
email from your ^stem. 
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Atdddwv@aol.com To Cat)iy.Cortez@cn.ca 

08/01/2009 09:44 AM cc ATDAMCCANN@aol.com, Joe_Mason@cn.ca, 
JohnCzamy@cn.ca, Joseph.Mason@cn.ca, 
Mike.Christofore@cn.ca, R0GER.MACD0UGALL@cn.ca, 

bcc 

Subject Re: Arbitration letter 

History: , ^ This message has been replied to. 

Catiiy: 

Yes, we have had several conversations over the last few weeks and we did discuss die carrier's 
right to request arbitration and I did acknowledge the possibility of reaching a voluntary 
agreement even if the process was started. However, I never expected die carrier to dismiss our 
counter proposal without at least Hrst discussing it. 

You suggest tiiat Uiere is still value in meeting, we don't see it. You have rejected oiir counter 
proposal and you told me on tiie phone that the carrier would not revise its original proposal, 
which was not acceptable to us. So, what's left to discuss? 

You may release the dates and meeting rooms as we will not meet given the circumstances. 

Tm not sure what you are getting at conceming the attempted phone calls to Mr. McCann. Are 
you suggesting that someone was wanting to talk to him about our counter proposal? Regardless, 
Mr. McCann's mother had to undergo surgery last week and he was, rightiy so, preoccupied witii 
that. 

David 

In a message dated 7/31/2009 11:18:02 A.M. Central Daylight Time, Cadiy.Cortez@cn.ca 
writes: 

David-

We do not want to cancel the meetings for next week. There still is value in meeting, regardless of ths 
letter sent to the NMB. As you are aware, we have spoken for a few weeks now about the possibility of 
going to arbitration concerning this agreement. During those conversations, we both agreed that even if 
the process was started, it did not stop us from reaching a voluntary agreement. Therefore, we feel it is 
in all of our best interests to keep our meeting dates for next week as scheduled. 

I am aware you are on vacation, in fact, we tried several times to reach Mr. McCann before his vacation, 
but our calls were not returned. 

I ask that you reconsider for next week. We are keeping the dates and meetings rooms booked for the 
meetings. 

Cathy Cortez 
Senior Manager - Labor Relations 
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Office: 70d.332.3570 
Mobile: 312.848.0586 

Cathy: 

Given the carrier's comments to Mr. Watkins that our counter proposal is 
unacceptable, we see no reason to meet next week. We regret that the carrier chose 
this course of action without us having the benefit of the discussions that were 
scheduled for next week. Clearly, to do so now would only be a waste of our time and 
resources. Therefore, we are canceling the meetings for next week. 

We will respond to your letter to Mr. Watkins in due time. I will say, at his point, that 
your letter to Mr. Watkins is premature given the clear disputes resolution process 
contained in New York Dock . 

As you know, I am on vacation this week and will be back in my office on Monday. 

David Volz 

—Original Message— 
From: Cathy .Cortez® cn.ca 
To: Mike.Christofore@cn.ca; JohnCzarny@cn.ca; Joe_Mason@cn.ca; 
Joseph.Mason@cn.ca; atdamccann@aol.com; atdddwv@aol.com 
Cc: ROGER.MACDOUGALL@cn.ca; Timothy.Rice ©cn.ca 
Sent: Wed, Jul 29,2009 2:19 pm 
Subject: Arbitration letter 

Please call with any questions or comments. 

Cathy Cortez 
Senior Manager - labor Jtelations 
Oiiflce: 708.332.3S70 
Afobile: 3i2.848.0586 

Hot Deals at Dell on Popular Laptops perfect for Back to School 

David W. Volz 
Vice President 
American Train Dispatchers Association 
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Phone; 210-455-9294 
Fax: 210-467-5239 

Tltis emaU and any attached files may contain confidential and/or privileged information, 
and is intended only for the individual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
email from your system. 
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;* .* i T _ » ^ Cathy To Atdddwv@aol.com 
.•*^3^5^Cortez/CORTEZ02K:NR/CA _ *.ro*«^^A»,M«> , . u ^ «. 
<• «^^vV ^ ATDAMCCANN@aol.com, JohnCzarny@cn.ca. 

^ » ' . 08/03/2009 03:12 PM Joseph.Mason@cn.ca, Mike.Christofore@cn.ca, 
ROGER.MACDOUGALL@cn.ca, Timothy 

bcc 
Subject Re: Arbitration letterQ 

David-

We're sony to hear that you are adamant about canceling this week's meetings. As I wrote before, I still 
feel there is value in meeting and that perhaps a voluntary deal can still be made with Ihe parties 
bce-to-face, where we can discuss the issues. We have felt that way during the entire process fram our 
original notice dated Febmary 3, 2009. 

Throughout the process, we have attempted to meet with the organization on various dates, and each time 
we would suggest such dates, the organization was unavailable and suggest dates further Into the future. 
We began meeting on February 5 and aflenvards when we suggested dates for February and then March, 
we were told you could not meet until mkl-Aprii. After the meetings in April, when we tried to set up 
conference calls, dates were not available for another 5-6 weeks from your side, taking us into June. And 
now you have canceled the final dates fbr August ttiat we had to book close to 6 weeks ago. 

An independent, outside observer might questi'on whether these delays, taken cumulatively might be an 
attempt to delay the relocation process. We are now well beyond ttie 90-day process provkled for in IMYO. 

I'm well aware ttiat scheduling can be difficult, what witti other bargaining, vacations, arbitration, family 
; issues and travel restrictions. We have experienced all of ttiose issues from our side of the table as well. 

My statement conceming contacting Mr. McCann was Indeed to let you know that we have been and will 
continue to keep ttie lines of communication open. His voKemail indicated he was traveling on business. 
I'm sorry to hear about his mother. 

I woukJ ask that we at least schedule some sort of a conference call with the parties, on one of ttie ttiree 
dates we had scheduled for this week. Perhaps we can have more dialogue and progress towards some 
sort of mutual deal. Failing ttiat, we see no altemative but the party-pay arbitration process outiined in 
NYD. 

As of today, we have not received a list of arbitrators from the NMB. Per Section 4.(1) in NYD, we 
propose using Peter Meyers, on a voluntary basis. If all parties are not agreeable to Mr. Meyers, I suggest 
we schedule a time to go over a possible list fram the NMB. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atdddwv@aol.com 

Atdddwv@aol.com 
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Atdddwv@aol.oom To Cathy.Cortez@cn.ca, Mike.Christofore@cn.ca 

08/26/2009 05:49 PM cc Hunt.Cary@cn.ca. John.Czarny@cn.ca, 
Rick.Pippin@cn.ca, ATDAMCCANN@aol.com, 
Joseph.iOlason@cn.ca 

bcc 

Subject Re: ICTDA Proposal 

Cathy: 

Can you please forward to me ttie agreement ttiat Mr. Christofore references involving tfie EJE? Thanks. 

David 

In a message dated 8/26/20091:50:07 P.M. Central Daylight Time, Cathy.Cortez@cn.ca writes: 

Thank you, Mike. I am forwarding on to the ATDA for their review. I will respond to you by tomorrow. 

Cathy Cortez 
Senior Mmager - Labor Relations 
Office: 708.332.3570 
Mbbile; 312.848.0586 

Mike 
lotbrB/CHRIST12ALK:NR/ y^ 

Czamy/CZARNY/ll./CNR/CA@CNa RIcfc Pippln/PIPPIN02/CNR/CA@CNR 
Chrl9lofafiB/CHRIST12/IL/CNR/ y^ cguiy CortezrcORTEZ02rcNR/CA@CNR, Huni CaryCARY01/IL«:NR«:A@CNR. John 

Oâ MOOS 01:34 PM Su" ICTDA Proposal 
ect 

Re:iCTDA Proposal for CN 

Cathy Cortez/Sr Mgr Labor Relations CN Railway Homewood ROC Center 

Please accept this as our(ICTDA)proposal for the ROC Center IHomewood Illinois between the CN and 
the ATDA and the iCTDA-

We(ICTDA)propose to remain a neutral party in the dispute between the ATOA(American Train 
Dispatchers AssociatJ'on)and the CN Railway.At this 

point in time we(ICTDA)have no dispute with either the CN Railway or the ATDA.We(ICTDA)are not quite 
sure why we(ICTDA)are being drawn into this 
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arisitrab'on dispute.Therefore it is our(ICTDA)desire to remain a neutral party is this pending matter. 

If however there Is no way to remain a neutral in this matter between the CN Railway and Uie ATDA 
we(ICTDA)propose the same agreement .that we(ICTDA) 

have made between us and the CN Railway concerning the former EJ&E RTCs that was signed on ttie 
15tti of July 2009 wherein ttie former EJ&E RTC's were 

brought under the scope of the agreement between the CN Railway and ttie Illinois Central Train 
Dispatchers Association(ICTDA)pending agreement witti 

the CN Railway and the ATDA. 

Respectfully Submitted 

MH Christofore 
ICTDA President 

P0267 



AGREEMENT BETWEEN 

ILLINOIS CENTRAL RAILROAD COMPANY (IC) 
EJ&E RAILWAY COMPANY (EJ&E) 

AND 

THE ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION (ICTDA) 
UNREPRESENTED EJ&E RAIL TRAFFIC CONTROLLER (RTQ EMPLOYEES 

WHEREAS, the Surface Transportation Board in a decision dated December 24, 2008 

(STB Finance Docket No. 35087), jq)proved the acquisition C'the Control Transaction") by 

Canadian National Railway ("CNR") and Grand Trunk Corporation ("GTC") ofthe EJ&E West 

Company ("EJ&EW") subject to the conditions for the protection of raih'oad employees 

described in New York Dock, and 

WHEREAS, widi the closing of tiie Control Transaction, the EJ&E West Company has 

changed its name to the EJ&E Railway Company C'EJ&£"), and 

WHEREAS, the Illinois Central Railroad Company ("IC") is an indirectiy wholly-owned 

subsidiary of GTC, and 

THEREFORE, diis Agreement is made by and between the IC, die ICTDA and the 

unrepresented EJ&E RTCs to establish procedures for work covered under the scope ofthe 

Agreement perfonned on the former EJ&E property. 

IT IS AGREED: 

1. On the efTective date ofthis agreemeit, all EJ&E RTCs will become IC 

employees subject to the ICTDA Agreement relating to wages, rules and working 

conditions and all RTC work performed on the fonner EJ&E will belong to 

employees ofthe IC. 

2. All years of service with the EJ&E will be credited for the purposes of benefits. 

3. The senior five (5) employees from the EJ&E roster will have their seniority 

dovetailed with the seniority dates held by employees on the IC. The remaining 

1 
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EJ&E RTCs will keep dieir former seniority date, but will be placed in ranking at 

die bottom of die ICTDA roster. 

4. In the event two or more employees from the different seniority rosters have 

identical seniority dates, the employees shall be ranked by date of birth, the oldest 

employee to be designated the senior ranking. This shall not affect the respective 

ranking of employees with identical seniority dates on their forrn^ seniority 

roster. 

5. All currently active IC and EJ&E RTCs will retain prior rights to die desks on 

their former territories, based upon their relative seniority standing until 

December 31,2012. These rights will only terminate before expiration on 

December 31,2012 in the event diat: the employee resigns, retires, becomes 

disabled, is dismissed from service or is promoted. 

6. All employees hired after the effective date ofthis agreement will be IC 

employees and will establish seniority on the roster without prior rights to any 

location. 

7. When vacancies occur, they will be bulletined and all employees will have the 

right to bid on such positions. Such positions will be awarded to senior, qualified 

bidders in tbe following manner: 

a. To employees with prior rights on the desk where the vacancy exists. For 

example, employees with the designation "J" following their name will have 

prior rights to former EJ&E vacancies. 

b. If no bids are received from employees with prior rights where the vacancy 

exists, the senior qualified applicant will be awarded the position regardless of 

the original point at which employed. 
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c. If new positions are created where no one has prior rights, the senior qualified 

applicant will be awarded the position regardless ofthe point at which 

originally employed. 

d. If no bids are received, the position will be filled in accordance with the 

ICTDA agreement. 

8. The provisions of this Agreement have been designed to address a particular 

situation. Therefore, the provisions ofthis Agreement are without precedent or 

prejudice to die position of either party and shall not be referred to in any other 

case. 

9. The employee protective benefits and conditions as set forth in the New York 

Dock Conditions, attached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no diqilication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. 

Employees referred to in this paragraph who elect the New York Dock 

Conditions protection shall, at the expiration of their New York Dock 

Conditions protective period, be entided to such protective benefits under 

applicable protective agreements provided they thereafter continue to maintain 

their responsibilities and obligations under applicable protective agreements 

and arrangements. 

10. Any employee determined to be a "displaced" or "dismissed" employee as a 

result of this transaction, who is otherwise eligible for protective benefits and 

conditions under some other job security agreement, conditions or 

arrangements shall elect in writing within sixty (60) days of being affected 

between the protective benefits and conditions of this agreement and the 

protective benefits and conditions under such other arrangement by giving 
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written notification to the railroad's designated individual, with copy of such 

election to the employee's General Chainnan. Should any employee fail to 

make an election of benefits during the period set forth in this Paragraph, such 

employee shall be considered as electing the protective benefits and conditions 

ofthis agreement, subject to the terms of Article I, Section 3 ofthe protective 

conditions. 

11. Each "displaced" or "dismissed" employee within sixty (60) days of the end of 

each month, shall provide the railroad's designated individual the following 

information for the preceding month in which such employee may be entitied 

to benefits on a provided standard form: 

a. The day(s) claimed by such employee under any unemployment insurance 

act. 

b. The day(s) claimed by such employee worked in other employment, the 

namc(s) and address(es) of the employer and the gross eamings made by 

the "dismissed employee" in such other employment. It is understood any 

subsequent eamings made in other employment may not be used by the 

Carrier to offset the dismissal allowance so as long as those eamings do not 

exceed the amount previously eamed had the transaction not taken place. 

c. The day(s) for which the employee was not available for service due to illness, 

injury or other reasons for which the employee could not perform service and 

the employee received sickness benefits. 

12. If the "displaced" or "dismissed" employee referred to herein has nothing to 

report due to not being entitled to benefits under any unemployment insurance 

law, having no eamings from any other employment, and was available for 
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work the entire month, such employee shall submit, within the time period 

provided for in paragr^h 11, the form annotated "Nothing to Report." 

13. The feilure of any "displaced" or "dismissed" employee to provide die 

information as required in Paragr^hs 10 and 11 shall result in the withholding 

of all protective benefits during the month covered by such information 

pending receipt by the appropriate labor relations officer of such information 

firom the employee. No claim for protective benefits shall be honored beyond 

sixty (60) days fi?om the tune specified in Paragraph 10. 

14. A copy of this Implementing Agreement with attachments will be posted 

accessible to RTCs, with sufficient number of copies to be made available to 

fumish individual copy to employees upon request. 

15. This agreemeit shall constitute the required agreement, as stipulated in Article 

I, Section 4 ofthe protective conditions, to consolidate and coordinate the IC 

and EJ&E RTC work. 
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16. The appropriate General Chairman will handle any dispute arising out of this 

Implementing Agreement with the labor relations officer designated by the 

company to receive such claims and grievances. All uiuresolved disputes will 

be disposed of in accordance with the applicable provisions of the protective 

conditions. 

This Agreement is efTective upon signing this 1S"* day of July 2009. 

ILLINOIS CENTRAL RAILROAD 
COMPANY and EJ&E RAILWAY 
COMPANY 

T.E. Rice 
Duector - Labor Relations 

H.Cary 
General Manager 

EJ&E RTCs 

T.M. Andrews 

D.K. Baker 

E.A. Girman 

^ • M ^ f ^ 
T.A. Martisek 

N.t . Miller 

ILLINOIS CENTRAL TRAIN 
DISPATCHERS ASSOCIATION 

J.A.Cpffny 
Vice-President 

, Christofore 
sident 

CR. Miller 

^ ^ M ^ f/h^ft^ 
W. E. Moore 

S.D. Sutherlant 
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Side Letter No. 1 

July 15,2009 

Labor Relatians 

17641 South Ashland Avenue 
Homewood, IL 60430 

T.M. Andrews; D.L. Baker, D.L. Day 
E.A. Girman; T.A. Martisek; CR. Miller 
N.C.Miller, W.E.Moore; J.V.Shelian; S.D.Sudierland 

Dear Messrs and Miss: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement ofthis date 

We agreed that during the prior rights period, as such described in Article 5 ofthe agreement 
dated July 15,2009, if the Company contemplates any significant changes to the EJ&E RTC 
desk, the parties involved will meet to discuss such changes and will agree on proper allocation 
ofthe remaining prior rights. 

Sincerely, 

CK. Cortz ( 
Senior Manager - LaDt>F-Re]itions 
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Labor Relations 

17641 South Ashland Avenue 
Homewood, IL 60430 crj 

Side Letter No. 2 

July 15,2009 

T.M. Andrews; D.L. Baker; D.L, Day 
E.A. Girman; T.A. Martisek; CR. Miller 
N.C. Miller, W.E. Moore; J.V.SheUan; S.D. Sudierland 

Dear Messrs and Miss: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement ofthis date. 

It was agreed that the following language fiom die dffer letters, efTective February 1,2009, 
would remam in efTect as indicated: 

"Employment relationships at CNare deemed 'at-will' that rruiy be terminated at any time, with 
or without cause and without notice, at the option ofthe company or yourself. However it is 
noted that as a former employee ofthe EJ&E, CN has agreed to offer employment for a two-year 
period following closing date, provided that there is no cause for yotir dismissal at an earlier 
date." 

Sincerely, 

Cls.. Cqgtez / i 
Senior Manager - Daho]>Relations 
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39537 SERVICE DATE - LATE RELEASE DECEMBER 24,2008 
EB 

This decision will be included in the bound volumes 
of printed reports at a later date. 

• SURFACE TRANSPORTATION BOARD 

DECISION 

STB Finance Docket No. 35087* 

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK 
CORPORATION—CONTROL—EJ&E WEST COMPANY 

Decision No. 16 

Decided: December 24,2008 

The Board approves, with certain conditions, the acquisition of control by 
Canadian National Railway Company and Grand Trunk Corporation of 
EJ&E West Company, a wholly owned, noncarrier subsidiary of Elgin, 
Joliet and Eastem Railway Company. 

SUMMARY 2 
INTRODUCTION 3 
THE CN/EJ&E CONTROL TRANSACTION 8 
DISCUSSION AND CONCLUSIONS 13 

Statutory Criteria 13 
Competitive Analysis 13 
Gateways and Requested Conditions 15 
Bottleneck Rule; Contract Exception 17 
Relief Sought by Shippers Served by EJ&E 17 

' This decision also embraces Elgin. Joliet and Eastem Railwav Companv—Corporate 
Familv Exemption—EJ&E West Companv. STB Finance Docket No. 35087 (Sub-No. 1); 
Chicago. Central & Pacific Railroad Companv—^Trackage Rights Exemption—EJ&E West 
Companv. STB Finance Docket No. 35087 (Sub-No. 2); Grand Trunk Westem Railroad 
Incorporated—Trackage Rights Exemption—EJ&E West Companv. STB Finance Docket 
No. 35087 (Sub-No. 3); Illinois Central Railroad Companv—^Trackage Rights Exemption— 
EJ&E West Companv. STB Finance Docket No. 35087 (Sub-No. 4); Wisconsin Central Ltd.— 
Trackage Rights Exemption—EJ&E West Companv. STB Finance Docket No. 35087 (Sub-
No. 5); EJ&E West Companv—Trackage Rights Exemption—Chicago. Central & Pacific 
Railroad Companv. STB Finance Docket No. 35087 (Sub-No. 6); and EJ&E West Company-
Trackage Rights Exemption—Illinois Central Railroad Companv. STB Finance Docket 
No. 35087 (Sub-No. 7). 

P0276 



STB Finance Docket No. 35087, et al 

ACS 17 
Equistar and AuxSable 17 

Relief Sought by Wisconsin & Southem Railroad Co 18 
Relief Sought by Wisconsin State Agencies 20 

Wisconsin Department of Agriculture. Trade and Consumer Protection 20 
Wisconsin Department of Transportation 20 

Relief Sought by Metra 21 
St. Charles Air Line Route Condition 23 
Gary/Chicago Intemational Airport Authority 25 
Monitoring & Oversight Condition 25 
Labor Protection 27 
Related Filmgs 28 
Environmental Issues 29 

Board Authority 29 
Environmental Anafysis 34 

Administrative Appeals .• 53 
APPENDIX A: ENVIRONMENTAL CONDITIONS 59 
APPENDIX B: ABBREVIATIONS AND ACRONYMS 85 

SUMMARY 

In this decision, we are granting, subject to numerous environmental mitigation and other 
conditions, the application of Canadian National Railway Company (CNR) and Grand Trunk 
Corporation (GTC) (together, CN or applicants) to acquire control ofthe EJ&E West Company, 
a wholly owned non-railroad subsidiary of the Elgin, Joliet & Eastem Railway Company 
(EJ&E). EJ&E is a Class II railroad that operates approximately 200 miles of track in 
Northeastem Illinois and Northwestern Indiana, in an arc around Chicago. We are approving a 
transaction that will greatly improve rail transportation through Chicago, a vital rail 
transportation center, and will have environmental benefits to those living in and near that city. 
At the same time, however, the transaction will have adverse environmental impacts on 
communities along the EJ&E rail line, an area already stressed by existing vehicular congestion 
and freight and passenger rail traffic. 

In reaching our decision, we have balanced both the transportation-related aspects ofthis 
transaction and the potential environmental impacts. The Board has carefully examined the 
effect ofthe transaction on transportation and competition and the concems raised by various 
parties about possible anticompetitive consequences. We conclude that, with die conditions we 
are imposing, the transaction will not substantially lessen competition, create a monopoly, or 
restrain trade in freight surface transportation in any region in the United States, and diat, to the 
extent there are anticompetitive efTects, they are insubstantial and outweighed by the 
transaction's public benefits. 

, ' ^ ^ 
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The Board also has engaged in an extensive and thorough environmental review, which 
was completed widi the issuance ofthe Final Environmental Impact Statement^ on December 5, 
2008. The level of public participation throughout the environmental review process has been 
unprecedented. More than 9,500 comments on the Draft EIS were received by our Section of 
Environmental Analysis (SEA) fi-om members ofthe public, agencies, elected officials both in 
Illinois and Indiana, organizations, businesses, and other stakeholders. The "hard look" required 
by the National Environmental Policy Act that we have taken at the potential impacts-both 
beneficial and adverse-is dociunented in the substantial environmental record in this proceeding. 

After carefiilly considering the results ofthe environmental analysis, and the concems 
and issues raised by die parties and other commenters-both pro and con-we are imposing 
environmental mitigation that we believe is reasonable and appropriate to minimize, and in some 
cases eliminate, potential adverse environmental impacts ofthis transaction. Our mitigation 
includes two grade separations (and requires applicants to bear 67% ofthe cost of one and 78.5% 
of the cost of the odier), cameras to assist in the timely response of emergency providers, 
programs related to school and pedestrian safety, noise mitigation, and a 5-year environmental 
reporting condition requiring applicants to file quarterly reports on the implementation ofour 
environmental mitigation, so that we will be kept apprised ofthe effectiveness ofthe conditions. 
Wc are also establishing a 5-year formal oversight period, with detailed monthly reporting 
requirements imposed on the applicant carriers, to allow us to closely monitor applicants' 
operations during the oversight period. In addition, applicants will be required to comply with 
their extensive voluntary environmental mitigation and with the negotiated agreements they have 

^ |̂̂ |>. entered into with the National Raihoad Passenger Coiporation (Amtrak) and communities in 
• -/•:.' Illinois and Indiana containing tailored mitigation that applicants will provide. 

INTRODUCTION 

The Control Application. By application filed on October 30,2007, CNR and GTC' seek 
approval under 49 U.S.C. 11323-26 for the acquisition of control by CN of EJ&E West 
Company (EJ&EW), a wholly owned, noncarrier subsidiary of EJ&E.* 

^ Under the National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq,, an 
Enviroiunental Impact Statement (EIS) is prepared for "major federal actions significantly 
affecting the quality of die human environment." 42 U.S.C. 4332(2)(C). An EIS normally is not 
required in acquisition cases; a more limited Environmental Assessment (EA) generally is 
sufficient because there are not usually significant environmental impacts from the change in 
ownership of die operation of existing lines. 49 CFR 1105(6)(b)(4). In this case, however, a full 
EIS was warranted in view ofthe large projected traffic increases on certain line segments and 
the potential impacts ofthe transaction on a number of communities that would likely result from 
the increased activity levels on rail line segments and at rail facilities. 

^ GTC is a noncarrier holding company through which CNR controls its U.S. 
subsidiaries. 

The transaction for which approval is sought is variously referred to as the control 
transaction or merger. This transaction is classified as a minor transaction. See 49 CFR 1180.2 

(continued . . . ) 
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Seven Related Filings. Also by application filed on October 30,2007, CN filed notices 
of exemption involving an intra-corporate family transaction and the granting of trackage rights. 
The Sub-No. 1 filing provides for EJ&E to transfer property to EJ&EW, which, at tiiat time, 
would become a rail conunon carrier, prior to applicants acquiring control of EJ&EW. The 
Sub-Nos. 2 through 7 filings provide for grants of torackage rights by EJ&EW to Grand Trunk 
Westem Raihoad (GTW), Illinois Central Raiboad Company (IC), Chicago, Central & Pacific 
Railroad Company (CCP), and Wisconsin Central Ltd. (WC), and by IC and CCP to EJ&EW, 
promptly upon applicants' acquisition of control of EJ&EW, should the Board approve the 
proposed control transaction. 

In this decision, the Board is granting the application for acquisition of control, subject to 
certain conditions, and authorizing the transactions covered by the notices of exemption. 

Overview ofthe Transaction. As explained in the EIS prepared by SEA, Chicago is the 
only city in the United States where all seven Class I raihroads meet to exchange freight or 
operate by means of trackage rights. Numerous smaller regional and switching raihoads also 
operate in Chicago. One third of all rail fieight in the United States moves to, fi'om, or through 
Chicago. More than 600 fireight trains operate within the Chicago metropolitan area each day, 
transporting an average of 37,500 rail freight cars carrying about 2.5 million tons of fireight. In 
addition, there is passenger service provided by Amtr^, which operates about 78 trauis per day; 
commuter service provided by Metra, which provides commuter service on its own Unes and ^ 
widi trackage rights over the lines of freight railroads, and operates 720 tiains per day; and ;' •.'•^ 
commuter service provided by die Northem Indiana Commuter Transportation Disbict (NICTD), " "" 
which operates 41 trains per day.̂  

The EJ&E rad line, located in Northeastem Illinois and Northwestern Indiana, extends in 
a 120-mile arc of mainline track around Chicago through Northeastem Illinois and Northwestern 
Indiana. As the EIS states, the line has provided raikoad transportation to the Chicago region for 
120 years, and communities along the EJ&E line have benefited from freight and passenger rail 
service along the line that enhanced their ability to become centers for commerce and services 
and to fiinction as a shipping.pomt for farm commodities.^ According to the EIS, train volumes 
on the EJ&E rail line have fluctuated during its history, but there has always been some rad 
traffic on the line. During World War II, the EJ&E rail line generated as many as 50 trains per 

( . . . continued) 
(classification of transactions under 49 U.S.C. 11323), as applied in Decision No. 2 (served 
November 26,2007, and published on November 29,2007, at 72 FR 67622-67630). 

* The large volume of freight and passenger trains (more than 1,400 trains per day) and 
the use ofthe same rail lines by multiple rail companies result in delays as trains wait to cross 
other rail segments or use switching rail lines and yards. Because of current rail traffic 
congestion, a CN freight train can now take more than 24 hours to travel about 30 miles from 
near O'Hare Intemational Airport to near Blue Island, IL. 

^ See, e.g.. Final EIS at 1-8. 
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day to support Chicago's steel and heavy manufacturing industi-ies. The line continued to thrive 
throughout most ofthe 1950s and 1960s. While traffic levels declined during the 1970s, traffic 
rebounded in die 1990s when the rail lines that pass through the center of Chicago became more 
congested and the EJ&E line became an altemative route for freight moving through Chicago, 
such as coal and containerized import/export freight. Cunentiy, approximately 3 to 18 trains per 
day travel along the EJ&E rail line.̂  

Under the transaction, applicants would shift much of die rail traffic currently moving 
over CN's five rail lines in Chicago to die EJ&E rail line, in order to improve the fluidity of 
intermodal and other CN traffic that must move into, from, or through Chicago.^ As the EIS 
explains, trains traveling within Chicago currently experience delays because ofthe congested 
rail lines and too much dependence on the Beh Railway Company of Chicago (BRC) Clearing 
Yard, which most ofthe Class I freight raihoads in Chicago now use for train classification.' 
According to the applicants, acquiring the Kirk Yard and other yards on the EJ&E line, including 
the East Joliet Yard, would permit CN to use those yards instead ofthe congested BRC Clearing 
Yard to classify and switch trains passing through the Chicago metropolitan area. Applicants 
expect this access to reduce the number of trains diat, diough bound for other destinations, would 
odierwise need to travel into Chicago. As a result, rail traffic on CN rail lines mside the EJ&E 
arc would generally decrease, reducing congestion and enabling CN to improve service to many 
companies in the Chicago metropolitan area and to those shipping products through Chicago. 
Thus, at the same time that applicants would increase rail traffic along the EJ&E rail line as a 
result ofthe transaction (generally by 15 to 24 trains per day), there would be corresponding 
decreases in rail traffic, and potential environmental benefits, in communities where CN traffic is 
routed today.'" 

Summarv ofthe Decision. In this decision, the Board is approving CN's acquisition of 
control of EJ&EW, as proposed in the control application, subject to the following conditions: 
(1) applicants must adhere to their representation that they will keep all existing active gateways 
affected by the CN/EJ&E transaction open on commercially reasonable terms; (2) applicants 
must adhere to their representation that they will waive any defenses they might otherwise have 

^ See Final EIS Figure ES-3 (at ES-7). 

^ As discussed in more detail below, applicants give three primaiy purposes for seeking 
to acquire control ofthe EJ&E line. First, they seek to improve applicants' operations in and 
beyond the Chicago metropolitan area by providing a continuous rail route around Chicago, 
under CN's ownership, that would connect CN's five rail lines radiating from Chicago. Second, 
they expect to consolidate rail car classification work at EJ&E's Kirk Yard, as well as smaller 
facilities at East Joliet, IL and Whiting, IN. Finally, applicants hope to benefit from an important 
supply line the EJ&E line provides for North American steel, chemical and petrochemical 
industries, as weU as utility companies; they expect the b-ansaction to enable them to develop 
more extensive relationships with those potential customers. See Final EIS at ES-4. 

' See Final EIS at ES-4 and 1-9. 

'** See Final EIS Figure ES-3 (at ES-7), setting out the proposed changes to rail traffic 
volumes. 
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as a result of the CN/EJ&E transaction, under the Board's general policy that it does not •:."' 
separately regulate bottleneck rates, m circumstances where a shipper prior to the transaction 
would have been entided to regulation of a bottleneck rate under the Board's "contract 
exception" to the general mle; (3) the New York Dock labor protective conditions, see New 
York Dock Rv.—Control—Brooklvn Eastem District Terminal. 360 L C C 60, aff'd sub nom. 
New York Dock Rv. v. United States. 609 F.2d 83 (2d Cir. 1979) (New York DockV will apply 
to the control transaction; and (4) applicants will comply with the environmental mitigation 
conditions set forth in Appendix A, Including die monitoring and reporting conditions contained 
therein. Further, the Board is exempting the corporate family tiransaction at issue in the Sub-
No. 1 proceeding. The Board is also exempting the tiiackage rights at issue in the Sub-Nos. 2 
through 7 proceedings, subject to the Norfolk and Westem labor protective conditions, see 
Norfolk and Westem Rv. Co.—Trackage Rights—BN. 354 LCC 605 (1978), as modified in 
Mendocino Coast Rv.. Inc.—Lease and Operate. 360 I.C.C. 653 (1980) (Norfolk and WestemV 
The Board is also imposing a 5-year monitoring and oversight condition, and the Board is 
retaining jurisdiction to impose additional conditions and to take other action if, and to the 
extent, the Board determines it is necessaiy to impose additional conditions and to take other 
action to address matters respecting the CN/EJ&E transaction. Finally, the Board is denying all 
other conditions sought by the various parties to this proceeding." 

Commenting Parties: Shipper Interests. Comments regarding the control transaction 
have been filed by various shipper parties, including: Ace Ethanol (Ace); Algoma Steel Inc. 
(Algoma); American Chemical Service, Inc. (ACS); American Suzuki Motor Corporation ^ 
(ASMC); Aracroz Celulose USA, Inc. (Aracruz); Aux Sable Liquid Products, LP (Aux Sable); 0 F \ 
BASF Corporation (BASF); Equistar Chemicals, LP (Equistar); National Industrial "' " "̂  
Transportation League (NITL); PCS Sales (USA), Inc. (PCS); Potlatch Forest Products 
Coiporation (Potlatch); Prairie Material Sales, Inc. (Prairie Material); Raw Materials, Inc. (RMI); 
Thomas Lighting; United Parcel Seivice (UPS); and United Sugars Corporation (United 
Sugars).'^ 

Commenting Parties: Railroad Interests. Comments respecting the control transaction 
were submitted by: Adrian & Blissfield Railroad (A&BR); Canadian Pacific Railway Company 
(CPR); CSX Transportation, Inc. (CSXT); Effingham Railroad Company (Effingham); Norfolk 
Southem Railway Company (NS); and Wisconsin & Southem Raitoad Co. (WSOR). 

'' On December 8,2008, UP filed a petition to enjoin and remedy premature exercise of 
control by CN. CN filed a reply on December 12,2008, and UP subsequently withdrew its 
petition on December 19,2008. 

'̂  ArcelorMittal USA Inc., ArcelorMittal Bums Harbor LLC, ArcelorMittal Indiana 
Harbor LLC, ArcelorMittal Kote Inc., ArcelorMittal Tek Inc., ArcelorMittal Hennepin Inc., and 
ArcelorMittal Riverdale Inc. (collectively, ArcelorMittal), a current customer of EJ&E, filed 
comments and requests for conditions. By letter filed on May 9,2008, ArcelorMittal withdrew 
its opposition to the control transaction, as well as its requests for conditions. Wisconsin Public 
Service Corporation also filed comments and request for conditions but withdrew as a party of 
record and its request for conditions by letter on December 10,2008. 
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Commenting Parties: Passenger Rail Interests. Two passenger rail interests filed 
submissions: National Association of Railroad Passengers (NARP); and the Northeast Illinois 
Regional Commuter Railroad Coiporation and the Commuter Rail Division ofthe Regional 
Transportation Authority (collectively, Metra).'^ 

Commenting Parties: Govemmental Parties. The following various governmental parties 
and local and state interests submitied comments: the United States Department of 
Transportation (DOT); Illinois Department ofTransportation (IDOT); Wisconsin Department of 
Transportation (WisDOT); the Canadian Chamber of Commerce; the City of Carbondale, IL 
(Caibondale); the City of Memphis, TN (Memphis); the City of West Chicago, IL (West 
Chicago); Will County, IL, Village of Bartlett (Bartlett); ViUage of Crete (Crete); Village of 
Frankfort, IL (Frankfort);'* Village of Homewood (Homewood); Village of Mokena, IL 
(Mokena); Village of South Holland (Soudi Holland); Gaiy Chicago Intemational Airport 
Authority (GCIAA); Glendale Heights Chamber of Commerce (GHCC); Memphis Regional 
Chamber (Memphis Regional);'^ Wheeling/Prospect Heights Area Chamber of Commerce and 
Industry (WPHC); United Business Association of Midway (UBAM); Wisconsin Department of 
Agriculture, Trade and Consumer Protection (DATCP); United States Representatives Melissa L. 
Bean (IL), Jeny F. Costello (IL), Donald A. ManzuUo (IL), Judy Biggert (IL), Timodiy V. 
Johnson (EL), Peter J. Roskam (IL), and Bill Foster (IL),'^ Bart Stupak (MI), Joe KnoUenberg 
(MI), Thaddeus McCotter (MI), John D. Dingell (MI), Jesse L. Jackson, Jr. (DL), Candice Miller 
(MI), Tim Walberg (MI), John M. Shimkus (IL), Danny K. Davis (IL), Janice D. Schakowsky 
(IL), and John M. Shimkus (IL); United States Senators Richard J. Durbin (IL), Debbie 
Stabenow (MI), and Carl Levin (MI); State Senators Mark Schauer (MI), Karen Tallian (IN), and 
Susan Garrett (IL); State Representatives Robert A. Rita (IL), Angelo Saviano (IL), Carolyn H. 
Krause (IL), and Teny Link (IL); Govemor of Michigan Jennifer M. Granholm; and Mayor of 
Chicago Richard M. Daley. 

Commenting Parties: Labor Parties. Submissions respecting the control transaction were 
filed by several labor interest parties, includmg: the Brotherhood of Locomotive Engineers and 
Trainmen, A Division ofthe Rail Conference, the Intemational Brotherhood of Teamsters 
(BLET); the Intemational Brotherhood of Electrical Workers (IBEW); the American Train 

''' Amtrak withdrew its comments in opposition and requests for conditions on 
December 9,2008. Also on December 9,2008, Amtrak and CN jointiy filed a notice of 
settlement and request for conditions discussed below. 

'* On December 15,2008, Frankfort and applicants executed a negotiated agreement. As 
discussed below, applicants will be required to comply with the terms ofthe agreement under the 
Board's environmental mitigation conditions. 

" Memphis Regional Chamber, the Memphis Regional Logistics Council, and the 
Memphis Regional Economic Development Council are referred to collectively as Memphis 
Regional. 

'* The aforementioned United States Representatives filed a joint letter commenting on 
the merger. United States Representatives Bean, Biggert, and Manzullo each filed separate 
comments, as well 
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Dispatchers Association (ATDA); the National Conference of Fireman & Oilers - SEIU 
(NCFO);'^ and United Transportation Union - General Committee of Adjustment GO-386 (UTU 
GCA-386). 

Commenting Parties: Environmental Issues. SEA received over 9,500 comments on its 
Draft EIS, including comments fi'om members ofthe public, elected officials, Federal and state 
agencies, and local govemments. Summaries of diese conunents and the issues raised by 
commenters can be found in the Final EIS, Chapter 3. 

THE CN/EJ&E CONTROL TRANSACTION 

Canadian National. CN is one of Canada's two major railroads, extending fiom Halifax, 
Nova Scotia, on the Atlantic coast to Vancouver and Prince Rupert, British Columbia, on the 
Pacific coast. Through its GTC subsidiary, CNR controls the following rail carriers: GTW, IC, 
CCP, WC, Duluth, Winnipeg and Pacific Railway Company (DWP), St. Clair Tunnel Company 
(SCTC),'* Cedar River Railroad Company (CRRC), Waterloo Railway Company (Waterioo), 
Sault Ste. Marie Bridge Company (SSMB), Wisconsin Chicago Link Ltd. (WCL), Duluth, 
Missabe and Iron Range Railway Company (DMIR), Bessemer and Lake Erie Railroad 
Company (B&LE), and The Pittsburgh & Conneaut Dock Company (P&C Dock). DWP extends 
die applicants' system fiom the intemational border at Duluth Junction, MN/Ranier, MN, over 
DWP's own lines to Nopeming Junction, MN. GTW also extends applicants* system to 
Chicago, IL, fiom the intemational border at Port Huron, Ml/Sanua, Ontario, and Detroit, 
Ml/Windsor, Ontario. In 1999, applicants acquired IC, thus extending applicants' system from 
Chicago to the Gulf Coast, and becoming part of a North American Free Trade Agreement 
(NAFTA) rail network offering shippers access to Kansas City Southem de Mexico, S.A. de 
C.V. (KCSM), Mexico's largest rail system. In 2001, applicants acquured WCL and its affiliates, 
and in 2004 applicants acquired the Great Lakes Transportation LLC (GLT) carriers including 
DMIR, thus providing applicants with a connection between Chicago and applicants' lines west 
of the Great Lakes. In the GLT transaction, applicants also acquired B&LE and P&C Dock, 
which, together with applicants' ownership of DMIR and Great Lakes Fleet, LLC (a water 
carrier operating on the Great Lakes), provides applicants a continuous chain to transport iron 
ore moving from the Missabe Iron Range of Miimesota to the Union Railroad Company, which 
serves the Edgar Thompson Steel Works of United States Steel Coiporation (USS) in Braddock, 
PA. 

EJ&E West. EJ&EW is an Illinois corporation fonned on August 16,2007, and is a 
wholly owned, noncarrier subsidiary of EJ&E. EJ&E is a Class II railroad that currently 

" IBEW, ATDA, and NCFO submitted joint comments. The International Association 
of Mechanists and Aerospace Workers (lAM) also submitted joint comments widi IBEW, et al 
In a letter filed on August 13,2008, lAM states that it has reached an implementing agreement 
addressing its concems and does not oppose the proposed transaction. 

'* On September 1,2008, GTW merged with and into SCTC, with SCTC as the 
surviving corporation. See 73 FR 43486 (July 25,2008). 
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operates over 198 miles of track in Northeastem Illinois and Northwestern Indiana, consisting 
primarily of an arc around Chicago, IL, extending from Waukegan, IL, southwards to Joliet, IL, 
then eastward to Gary, IN, and then northwest to South Chicago along Lake Michigan. EJ&E 
provides rail service to approximately 100 customers, including steel mills, coal utilities, plastics, 
and chemical producers, steel processors, distribution centers, and scrap processors. EJ&E is a 
wholly owned indirect subsidiaiy of USS, a noncarrier. USS owns all ofthe issued and 
outstanding stock of Transtar, Inc. (Transtar), a noncarrier holding company, which owns all of 
the issued and outstanding stock of seven conunon carrier railroads, including EJ&E." 

The CN/EJ&E Transaction. Before applicants acquire control of EJ&EW, EJ&E plans to 
transfer all of its land, rail, and related assets located west ofthe centerline of Buchanan Street in 
Gary (together widi the real property and related fixtures associated with the hump and Dixie 
leads located east of Buchanan Stieet) to EJ&EW, which at that time would become a rail 
common carrier. As noted above, this transaction is the subject ofthe Sub-No. 1 related filing. 
EJ&E would retain its land, rail, and related assets east ofthe centerline (other than the real 
property and related fixtures associated with the hump and Dixie leads). It is expected that, if the 
control transaction is approved and applicants acquire control of EJ&EW, EJ&E would change 
its name to Gary Railway Company, and EJ&EW would assume the Elgin, Joliet & Eastem 
Railway Company name. 

In order to permit trains of its operating subsidiaries—GTW, IC, CCP, and WC—to 
operate over EJ&EW's line and provide for maximum operational flexibility, applicants intend 
to cause EJ&EW to grant trackage rights to those subsidiaries over the entire lengdi of EJ&EW 
from Waukegan to Gary. Applicants also intend to grant EJ&EW trackage rights over selected 
portions of its CCP and IC subsidiaries. These proposed trackage rights are the subjects of 
notices of exemption filed in the related Sub-Nos. 2 through 7 proceedings, providing for grants 
of trackage rights by EJ&EW to GTW, IC, CCP, and WCL, and by IC and CCP to EJ&EW. 

GTC and EJ&E have entered into a Stock Purchase Agreement (SPA), dated 
September 25,2007. The SPA provides that, subject to Board authorization ofthe control 
transactton, and other conditions, GTC will purchase from EJ&E all of die issued and 
outstanding common stock of EJ&EW for an overall purchase price of $300 million, subject to 
adjustments as provided for in the SPA. 

Purposes Served. Applicants state three primaiy puiposes for pursuing the control 
tiansaction. First, they believe the control transaction would improve their operations in and 
beyond the Chicago area by providing CN with a continuous rail route around Chicago, under 
applicants' ownership, that would connect the five CN lines that presentiy radiate from Chicago. 
Second, acquiring EJ&E's rail assets would make available to applicants EJ&E's Kirk Yard—an 
automated classification facility in Gary—as well as smaller facilities in Joliet and Whiting, IN, 

" In 2001, Transtar spun off its interest in B&LE, DMIR, P&C Dock, anda water 
carrier. Great Lakes Fleet, to GLT, which became a holding company controlled by the 
Blackstone Group. In 2004, in a transaction not involving USS, applicants acquired die GLT 
subsidiaries. 
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thus enabling applicants to consolidate car classification work at Kirk and East Joliet Yards and 
to reduce use ofthe BRC Clearing Yard. Lastly, applicants state that their system would benefit 
from the fact that EJ&E provides an important supply line for North American steel, chemical, 
and petrochemical industries, as well as for Chicago-area utilities and others, which would allow 
applicants to develop closer and more extensive relationships with companies in and serving 
those industries. 

Transportation Considerations. Applicants state that the control transaction would help 
meet the need for a more efficient and reliable rail transportation system. Applicants assert that 
the control transaction would have no anticompetitive efTects, as it would connect two 
tiansportation systems that do not compete but instead complement each other and would 
together create a stronger network. Applicants assert that there would be no 2-to-l shippers, nor 
3-to-2 shippers, on the CN/EJ&EW system. Moreover, applicants state that the control 
transaction would bring about no vertical foreclosure, no reduction in effective geographic 
competition, and no increase in market power. Applicants state that, as in past transactions, they 
are committed to keeping gateways open and honoring trackage rights and haulage agreements 
with all connecting carriers. 

Applicants assert that, even if the control transaction had any adverse impacts on 
competition, those effects would be outweighed by its transportation benefits. The control 
transaction, applicants assert, would ensure more efficient and reliable rail transportation at a 
lower cost and would, over time, reduce rail traffic congestion, increase rail capacity for carriers 
operating ui Chicago, and reduce traffic density m Chicago's urban core. Applicants state that 
the control transaction would provide CN with a continuous route around Chicago, which would 
make it possible for CN traffic to-bypass the congested Chicago terminal. Applicants maintain 
that this rerouting would benefit CN-served customers m the Chicago area and customers served 
by other Class I railroads by reducing the demand on the capacity of BRC, Indiana Harbor Belt 
Railroad (IHB), and other CN lines through the central Chicago terminal area. Further, 
applicants note, the availability of a continuous CN route around Chicago would greatly improve 
the fluidity of intermodal and other CN traffic that must move to, from, or through Chicago. 
Also, the availability of a continuous CN route around Chicago would advance the congestion-
reducing objectives ofthe Chicago Region Environmental and Transportation Efficiency 
Program (CREATE)^" and make it possible for applicants to more quickly cease operations over 
the St. Charles Air Line. The control transaction, applicants state, would also eliminate 
interchanges between EJ&E and CN, makbg possible smgle-line service for approximately 
10,000 carloads of traffic that the two raiboads now carry in interline service each year. 
Applicants also note tiiat the public would benefit from applicants' plans to spend approximately 
$ 100 million to upgrade EJ&E's infrastmcture. 

^̂  CREATE is a public-private partnership between the Chicago Departraent of 
Transportation, the Illinois Department ofTransportation, and the American Association of 
Railroads, including Metra and the freight railroads operating in Chicago, to increase efficiency 
ofthe region's rail infrastmcture and quality of life in the region. 
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Labor Impacts & Protection. Applicants anticipate two principal labor impacts as a result 
ofthe contiol transaction: the elimination of redundant positions and the 
organization/integration offerees to realize the efficiencies ofthe transaction. Applicants 
estimate that the control transaction would result in the elimination of 114 positions. Applicants 
anticipate that, to the extent the transaction leads to the elimination of positions, most ofthese 
impacts could be accommodated through normal atirition during the implementation period. 
Applicants' continuing need for experienced, skilled railroaders at its neighboring Chicago 
operations makes it highly likely that most ofthe affected employees would have the opportunity 
to fill other positions opening up elsewhere in applicants' Chicago operation. Applicants state 
that they would work with the respective collective bargaining units to attempt to secure labor 
implementing agreements that would provide for the flexibility to fully employ any potentially 
adversely impacted employee. Applicants further acknowledge diat the control transaction 
would be subject to employee protective conditions and other procedures adopted in New York 
Dock. 

Related Filings. In connection widi this transaction, several notices of exemption were 
filed under 49 CFR 1180.2(d)(3) and 1180.2(d)(7). 

Sub-No. I. In Sub-No. 1, EJ&E filed a verified notice of exemption under 49 CFR 
1180.2(d)(3) for a bransaction within a corporate family. Under this notice of exemption, EJ&E 
would transfer all its land, rail, and related assets located west of die centerline of Buchanan 
Street in Gary (together with the real property and related fixtures associated with the hump and 
Dixie leads located east of Buchanan Street), to EJ&EW, which upon completion ofthe transfers 
would become a rail carrier. EJ&E would retain its land, rail, and related assets east ofthe 
centerline (other than the real property and related fixtures associated with the hump and Dixie 
leads). EJ&E intends to consummate the transaction with EJ&EW immediately before CN 
acquires control of EJ&EW, which would not occur until afier approval ofthe control transaction 
by die Board. The purpose ofthe transaction is that it would allow EJ&E to segregate into a 
separate corporate entity (EJ&EW) the rail properties to be acquired by GTC, thus fiicilitating 
the transaction described in the primary application. According to EJ&E, this is a transaction 
within a corporate family ofthe type specifically exempted from prior review and approval under 
49 CFR 1180.2(d)(3). As a condition to use ofthis exemption, EJ&E states that any employees 
adversely affected by the transaction would be protected by the conditions set forth in New York 
Dock. 

Sub-No. 2. In Sub-No. 2, CCP submitied a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written backage rights agreement, EJ&EW would grant CCP 
trackage rights over all of EJ&EW's line, which mns between milepost 74.6 at Waukegan and 
milepost 45.4 at Gary, including all trackage west ofthe centerline of Buchanan Street in Gary, 
plus trackage associated with the hump and Dixie leads located east of Buchanan Street, a 
distance of approximately 120 miles. Parties intend to execute the trackage rights agreement 
promptly upon applicants' acquisition of control of EJ&EW, should the Board approve the 
proposed control transaction. As a condition to this exemption, CCP states that any employees 
affected by the acquisition ofthe temporary trackage rights would be protected by the conditions 
imposed in Norfolk and Westem. 
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Sub-No. 3. In Sub-No. 3, GTW submitted a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written frackage rights agreement, EJ&EW would grant GTW 
trackage rights over EJ&EW's lines between milepost 74.6 at Waukegan and milepost 45.4 at 
Gary, including all frackage west of die centerline of Buchanan Sb?eet in Gaiy, plus frackage 
associated with the hump and Dixie leads located east of Buchanan Sfreet.̂ ' Parties intend to 
execute the frackage rights agreement promptly upon applicants' acquisition of confrol of 
EJ&EW, should the Board approve the proposed confrol transaction. As a condition to this 
exemption, GTW states that any employees affected by the acquisition ofthe temporary frackage 
rights would be protected by the conditions imposed in Norfolk and Westem. 

Sub-No. 4. In Sub-No. 4, IC submitted a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written trackage rights agreement, EJ&EW would grant IC trackage 
rights over EJ&EW's lines between milepost 74.6 at Waukegan and milepost 45.4 at Gary, 
including all trackage west ofthe centerline of Buchanan Street in Gary, plus frackage associated 
with the hump and Dixie leads located east of Buchanan Sfreet. Parties intend to execute the 
frackage rights agreement promptly upon applicants' acquisition of control of EJ&EW, should 
the Board approve the proposed control transaction. As a condition to this exemption, IC states 
that any employees affected by the acquisition ofthe temporary frackage rights would be 
protected by the conditions imposed in Norfolk and Westem. 

Sub-No. 5. In Sub-No. 5, WCL submitted a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written trackage rights agreement, EJ&EW would grant WCL 
trackage rights over EJ&EW's lines between milepost 74.6 at Waukegan and milepost 45.4 at 
Gary, including all trackage west ofthe centerline of Buchanan Sfreet in Gary, plus trackage 
associated with the hump and Dixie leads located east of Buchanan Sfreet. Parties intend to 
execute the trackage rights agreement promptly upon applicants' acquisition of control of 
EJ&EW, should the Board approve the proposed control transaction. As a condition to this 
exemption, WCL states that any employees affected by the acquisition of die temporary trackage 
rights would be protected by the conditions imposed in Norfolk and Westem. 

Sub-No. 6. In Sub-No. 6, CN submitted a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written frackage rights agreement, CCP would grant EJ&EW 
frackage rights over CCP's lines between milepost 35.7 at Monger, IL, and milepost 8.3 at Belt 
Crossing, IL. Parties intend to execute the frackage rights agreement promptly upon applicants' 
acquisition of confrol of EJ&EW, should the Board approve the proposed control transaction. As 
a condition to this exemption, CN states that any employees affected by the acquisition ofthe 
temporary frackage rights would be protected by the conditions imposed ui Norfolk and Westem. 

Sub-No. 7. In Sub-No. 7, CN submitted a verified notice of exemption under 49 CFR 
1180.2(d)(7). Pursuant to a written frackage rights agreement, IC would grant EJ&EW trackage 
rights over IC's lines between milepost 17.9 at Highlawn, IL, and milepost 31.4 at University 
Park, IL, and between milepost 36.7 at Joliet and milepost 7.9 at Lemoyne, IL. Parties intend to 

^' GTW currently has frackage rights over EJ&E lines between milepost 36.2 at Griffith, 
IN, and milepost 24.0 at Eola, IL, which EJ&EW would acquire under Sub-No. 1. 
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',;'. execute the frackage rights agreement promptly upon applicants' acquisition of confrol of 
EJ&EW, should die Board approve the proposed confrol transaction. As a condition to this 
exemption, CN states that any employees affected by the acquisition ofthe temporaiy frackage 
rights would be protected by the conditions imposed in Norfolk and Westem. 

DISCUSSION AND CONCLUSIONS 

Statutory Criteria. The acquisition of confrol of a rail carrier by another rail carrier or 
by a noncarrier that confrols another rail carrier requires Board approval 49 U.S.C 11323(a)(3), 
(5). Because the proposed fransaction does not involve the merger or control of two or more 
Class I raihroads, this fransaction is govemed by 49 U.S.C. 11324(d), which directs us to approve 
a confrol application unless we find that: (1) as a result of die transaction, there is likely to be 
substantial lessening of competition, creation of a monopoly, or restraint of frade in freight 
surface transportation in any region ofthe United States; and (2) the anticompetitive effects of 
the transaction outweigh the public interest in meeting significant fransportation needs. 

In assessing fransactions subject to section 11324(d), our primary focus is on whether 
there would be adverse competitive impacts diat are both likely and substantial. If so, we also 
consider whether the anticompetitive impacts would outweigh the transportation benefits or 
could be mitigated dirough conditions.^ As discussed below, the Board also has die authority to 

,̂ .. _̂  consider the potential environmental efTects of the transaction and to impose appropriate 
f̂ jv̂ 'i conditions to mitigate adverse environmental impacts. 

Competitive Analysis. Afier considering the application and the full record in this 
proceeding, the Board has determined that the proposed control transaction is unlikely to cause a 
substantial lessening of competition or to create a monopoly or restraint of trade. Cuirently, no 
shippers are jointly served by CN and EJ&E. Where both railroads serve transloading and 
transfer facilities, shippers would still have comparable options to fransload fireight to or from 
several carriers in the Chicago area. 

Build-out Option. ACS' is a shipper solely served by EJ&E and is concemed with the loss 
of competitive leverage currendy afforded by ACS's ability to build out a short distance of track 
in order to connect with CN. Accordingly, ACS opposes the proposed transaction unless 
approval of the fransaction is conditioned on CN granting trackage rights to ACS (or to a rail 
cairier created by ACS) and to NS over EJ&E between Griffith and Hartsdale, IN 
(approximately 3 miles), or between Griffith and Van Loon, IN (approximately 4 miles), in order 
for ACS to connect with, and be rail served by NS. If for any reason this condition were not 
imposed, ACS requests the following conditions: (1) CN shall cause EJ&EW to continue to 
provide ACS with the level of service EJ&E currently provides, i.e., 5 days per week; and 
(2) CN shall cause EJ&EW to abide by all terms in the EJ&E Transportation Contract 

^̂  Under 49 U.S.C. 11324(c), we have broad authority to place conditions on our 
approval of section 11323 transactions. See Canadian National et al-Control-Wisconsin 
Cenfral Transp. Corp.. et al . 5 S.T.B. 890, 899-900 (2000). 
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EJE-C-0003 between ACS and EJ&E for a period of 5 years from the date of consummation of 
CN confrol of EJ&EW, and annually thereafier pursuant to an evergreen provision. CN 
maintains that ACS has never raised or discussed the possibility of a build-out to either CN or 
EJ&E and that ACS underestimates the difficulty In building out to the CN line. CN contends 
tiiat, confrary to ACS's assertions, the control transaction would not eliminate competition 
provided by build-out opportunities. 

The Board's policy has been to preserve the competitive advantages made possible by 
build-outs.^^ Despite applicants' argument that construction ofthis build-out would not be 
feasible, the Board notes that the ultimate test of feasibility is whether the line is actually 
constmcted, not whether the shipper has demonsfrated that it is economically feasible.̂ ^ The 
evidence shows that CN's Une is in very close proximity to tracks owned by ACS. Should ACS 
build out to a CN connection, the Board will grant to NS or any third-party carrier the necessary 
frackage rights on CN to the build-out.^^ Widi this condition, no shipper would suffer a direct 
merger-related loss of competitive rail service. 

Geographic Competition. In examining the effect ofthe proposed transaction on 
geographic competition, the Board examines the efTect ofthe transaction on source competition, 
when two carriers can transport the same product to the same destination but from different 
origms, or conversely when two carriers fransport the same product from the same origin to 
two different destinations. No party has questioned applicant's analysis or conclusion that there 
would not be a diminution in source competition as a result ofthe transaction. Therefore, based 
on die record, the Board finds that the fransaction will not lead to a reduction in geographic 
competition. 

Market Power. The Board also considers whether common confrol would increase CN's 
or EJ&E's market power. As noted above, no shipper would face a reduction in the number of 
rail carriers servuig any of its facilities, and no reduction in geographic competition is expected. 
However, the issue is whether the vertical integration of CN and EJ&E would have any 
anticompetitive effects for the users of rail fransportation services. In its application, CN alleges 
that there would be no adverse vertical effects on competition and that it would keep all 
gateways affected by the control transaction open on commercially reasonable terms^^ and is 
committed to honoring trackage rights and haulage agreements with all connecting carriers.̂ ^ 

Equistar contends that the confrol transaction would result in the loss of a "neutral 
connection" that allows shippers efficient access to every Class I railroad (with the exception of 

" See Conrail. 3 S.T.B. at 320; Union Pacific/Southern Pacific Merger. 1 S.T.B. 233, 
420 (1996) fUP/SP\ 

See Conrail at 319 n.l79: UP/SP at 420. 

DOT also supports this condition. 

CN-2at24. 

CN-2 at 53. 
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The Kansas City Southem Railway Company (KCS)) at a range of gateways, as well as 
numerous short line and regional railroads.̂ * Several parties anticipate that CN would maximize 
its own line-haul opportunities along the EJ&E and institiite pricing and service to favor its own 
connecting route.^ Many commenters assert that CN would not provide the same level of 
service and responsive rates that they currently receive fiiom EJ&E.̂ ** 

The Board recognizes the vertical effects that might result from the proposed fransaction, 
such as die potential for CN to impair the terms of trackage rights, interchange, or service 
associated with competing line haul carriers using EJ&E. Likewise, the Board takes seriously 
any possibility that CN might raise its rivals' costs by acquiring a line that currently provides 
neufral access to altemative line-haul railroads that compete with one anodier (including CN). 
As discussed below, the Board will hold applicants to their representation to keep open affected 
gateways on commercially reasonable terms. The Board also recognizes that the service 
received by shippers from a regional short-line raiboad, such as EJ&E, might change when the 
raiboad is acqubed by a long-haul raiboad, such as CN. By imposing the oversight and 
monitoring condition described below, the Board will be able to address any possible service 
issues that may arise and to ensure that service levels are reasonable and adequate. 

In short, the evidence demonsfrates that the transaction, in light of and subject to the 
conditions imposed in this decision, would not result in either a substantial lessening of 
competition, the creation of a monopoly, or a restraint of trade in freight surface fransportation in 
any region ofthe United States. 

But even if there were some modest anticompetitive effect, it would be outweighed by 
the public interest in meeting significant fransportation needs. The proposed fransaction would 
greatly improve efficiency for movements through the Chicago area and would benefit shippers 
through decreased transit times and more reliable service. Currently, traffic movement going 
through the Chicago area experiences severe congestion, resulting in significant delays of 
shipments to other parts ofthe countiy. Much of CN's traffic moving between its various 
components must travel through downtown Chicago. Rerouting CN traffic to bypass downtown 
Chicago would improve the fluidity on CN's system and the rest ofthe Chicago raU network. 
Additionally, CN's significant investment in EJ&E's infrastmcture would add capacity and 
improve service currently provided on EJ&E. 

Gateways and Requested Conditions. In its application, CN states that it would keep 
all gateways affected by the confrol fransaction open on commercially reasonable terms^' and is 
committed to honoring frackage rights and haulage agreements with all connecting carriers.̂ '̂  In 
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32 

See Equistar at 2. 

See Equistar at 2; Aux Sable at 4, 8-9. 

See Aux Sable at 5; ACS at 4-6; Equistar at 3. 

CN-2 at 24. 

CN-2 at 53. 
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its response to comments, CN fiirther explains that this representation is meant to protect 
shippers' commercial options, particularly from vertical foreclosure.'*'' The Board will hold 
applicants to theb pledge that they wUl keep all existing gateways affected by the fransaction 
open on commercially reasonable terms. 

CSXT and WisDOT contend that CN's representation regarding its gateways is not 
sufficient. '̂' Fearing operational problems for its operations in the Chicago area that might 
reverberate throughout the its entbe system, CSXT requests a condition holding CN to its 
representations until there is mutual consent between CSXT and CN to change the interchange 
and requiring CN to abide by the commitments CN made to CSXT through confidential 
correspondence. CSXT goes on to request the following: (1) that the interchange locations for 
the following railroads and/or specified fraffic will continue to be the following: (i) Clearing 
Yard for interchange between CSXT and Wisconsin Cenfral Ltd.; (ii) Clearing Yard for 
interchange between CSXT and Minnesota and Westem Canada freight; (iii) Barr Yard and 
Riverdale Yard for mterchange between CSXT and Illinois Cenfral Raiboad Company; and 
(2) that all other existing CN and CSXT interchange properties will be handled in accordance 
with existing agreements. CSXT also requests that the interchange between CSXT and EJ&E 
that exists as of January 28,2008, at Curtis Yard will be utilized only for EJ&EW traffic afier 
consummation ofthe fransaction. Applicants claim diat their commitment in the application to 
keep all gateways open on commercially reasonable terms is in no way a conunitment to freeze 
in place all of CN's and EJ&E's interchange locations and related practices, terms, and 
conditions. Applicants argue, among other things, that moving interchanges is the receiving 
carrier's prerogative and that the Board and the courts have consistently upheld this right, subject 
to location reasonableness. 

The Board is disinclined to impose conditions that would freeze in place existing 
interchange locations. Such conditions may have anticompetitive consequences, precluding a 
carrier from making route changes that improve efficiency and service and from establishing 
related rate reductions. The Board would prefer to allow a merged entity flexibility in 
detennining the most efficient routes for its newly restmctured system, benefiting shippers in the 
process.'*^ While interchange locations may change, die Board expects that CN will maintain its 
ability to interchange fraffic effectively with all parties. Indeed, CN will continue to have the 
obligation to make available reasonable facilities for interchange under 49 U.S.C 10742. 

WisDOT also asserts that CN provides no objective manner for the Board to effectively 
monitor CN's commitment to keeping all existing gateways affected by the fransaction open on 
"commercially reasonable terms," as asserted in CN's application. Accordingly, WisDOT 

" CN-29at40. 

'''* In relation to the possible vertical effects ofthe control fransaction, many shippers 
currently served by EJ&E request conditions to address this loss of a "neufral connector" to other 
line-haul railroads. Their comments and requested conditions are discussed below. 

•"̂  See Canadian National, et al—Control—^Wisconsin Cenfral Transp. Corp.. et al. 
5 S.T.B. 890, 903-04 (2001). 
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requests that the Board define "commercially reasonable terms" in a manner that will allow an 
objective detennination of compliance with their assertion. The Board does not see the need to 
define "commercially reasonable terms." Under the operational monitoring condition discussed 
below, the Board will retain jurisdiction to determine on a case-by-case basis, when raised by an 
affected party, whether CN has failed to honor its commitment 

Bottleneck Rule; Contract Exception. Under the Board's "bottleneck" principles,̂ ^ in 
certain circumstances a shipper may separately challenge a portion of a carrier's rate for a 
segment of a movement if the shipper has obtained a contract with another carrier for the 
remainder ofthe movement (the "contract exception"). Applicants have pledged that they will 
not assert any claims that would deprive any shipper ofthe right and opportunity to use the 
contract exception that the shipper would have had before the fransaction. See CN-2 at 75. The 
Board will hold applicants to their pledge. 

Relief Sought by Shippers Served by EJ&E. Several shippers whom EJ&E currently 
serves assert that the confrol fransaction would result in a diminution in service, noting that a 
regional short line raiboad provides superior service to customers on its line than a Class I 
raiboad that is more concemed with long-haul rail fransportation. 

ACS. ACS sfrongly disagrees with CN's allegations that rail service to shippers would 
improve as a result ofthe proposed acquisition. Rather, ACS argues that shippers would be 
better served by a service-oriented local rail canier, like EJ&E, than a large carrier like CN, 
whose headquarters are located &r away. The Board will take very seriously any shipper 
allegation that it is not receiving adequate service to meet its needs as a residt ofthe confrol 
fransaction. The Board's oveisight condition is intended to address service issues that arise as a 
result ofthe confrol fransaction. 

Equistar and AuxSable. Equistar owns and operates a polymers plant in East Morris, IL, 
that is currently served by EJ&E. Equistar states dtat EJ&E currendy provides its East Morris 
plant a neutral connection that permits Equistar to access not only every Class I raiboad, with the 
exception of KCS, at a range of gateways, but also numerous short-line and regional raiboads as 
well. Equistar has reservations that consummation of the proposed transaction effectively would 
eliminate such neufral connections, and it anticipates CN's capturing a substantial portion of 
those connections to maximize its line-haul opportunities, thereby causing Equistar's traffic to 
encounter inefficient and unnecessarily circuitous routing. 

While CSXT has the capacity to serve the East Morris plant, Equistar contends that 
CSXT is not a viable competitor of EJ&E because CSXT does not have the storage-in-transit 
capacity that is a critical element in service to the plastics industiy. Further, Equistar notes that 
CSXT does not offer a direct line connection between Chicago and East Morris, instead 
operating under frackage rights over EJ&E accorded between East Morris and Joliet. Equistar is 

•** See Central Power & Light Companv v. Southem Pacific Transportation Companv. 
1 S.T.B. 1059 (1996), clarified. 2 S.T.B. 235 (1997'). afFd sub nom. MidAmerican Energv Co. v. 
STB. 169 F.3d 1099 (8th Cir. 1999). 
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therefore concemed that any reduction in or resfriction of those frackage rights would further 
compromise CSXT's efforts to serve the East Morris plant. Thus, Equistar asserts, the loss of 
neutral connections as a result ofthe proposed fransaction would serve to eliminate competition 
for Equistar's fraffic. Accordingly, Equistar requests that die Board condition approval ofthe 
confrol transaction on CN granting frackage rights and storage-in-fransit rights consistent with 
those cunentiy offered by EJ&E to protect Equistar's ability to continue to receive the benefits 
equivalent to having a neutral connection at its East Morris plant. 

Aux Sable is concemed with die reduction of rail competition resulting fixim CN's 
acquisition of EJ&E, which Aux Sable believes would jeopardize the existing favorable 
anangement covering EJ&E's service to its plant in Channahon, IL. Accordingly, Aux Sable ! 
opposes the proposed transaction unless approval is conditioned on the fbllowing: (1) during the 
10-year period following consummation of CN's confrol of EJ&EW, CN shall cause EJ&EW to < 
provide the same level of service as currently provided by EJ&E to Aux Sable's plant at 
Chaimahon, unless there is a material decrease in rail-based customer demand at the plant during i 
that period; (2) during the 5-year period following consummation of CN's confrol of EJ&EW, 
CN will cause EJ&EW not to cancel the agreement whereby Aux Sable leases 5,000 feet of 
trackage at East Joliet Yard fiom EJ&E; and (3) CN will cause EJ&EW to assess rates and 
charges that will ensure economic and non-discrimmatoiy access to rail carriers that connect 
widi EJ&E. 

The conditions sought by Aux Sable and Equistar are not appropriate and go beyond what 
is necessary to address any anticipated adverse effect ofthe control fransaction. As CN notes in 
its reply, the requested conditions do not seek to remedy a significant loss in competition (as the 
number of raiboads serving Equistar and Aux Sable will remain the same post-fransaction). 
Further, as DOT suggests and CN "generally agrees," CN can be expected to comply with any 
enforceable contractual conunitments as EJ&E's successor-in-interest. The Board further notes 
that DOT does not support the requested conditions but supports a Board-oversight condition to 
monitor any service complaints. Accordingly, the conditions sought by Aux Sable and Equistar 
will be denied. However, as noted above, the Board recognizes the potential vertical effects that 
would result in losing a "neufral connector" and will hold CN to its representations that it will 
keep affected gateways open on commercially reasonable terms. The Board takes very seriously 
concems regarding the impact on service following the confrol fransaction. The operational 
monitoring condition the Board is imposing will allow the Board to identify and resolve service 
problems arising from the approval and consummation ofthe transaction. 

Relief Sought by Wisconsin & Southern Railroad Co. WSOR, a Class II carrier 
operating in Illinois and Wisconsin, opposes the proposed fransaction withoiit the imposition of 
certain conditions. WSOR asserts that the combined effects of the proposed fransaction with the 
acquisition of control by CPR of Dakota, Minnesota & Eastem Raiboad Corporation (DM&E) 
and Iowa, Chicago & Eastem Raiboad Corporation (IC&E) would resuh in significant rail 
congestion on those carriers' lines entering Chicago from Wisconsin. WSOR asserts that the 
increase in coal fraffic (should CPR acquire DM&E and construct DM&E's extension of its line 

^ f ^ 
f.-...-.-^ 

' ^ ^ 
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into the Powder River Basin (PRB))" would make it difficult for CPR to accommodate WSOR's 
existing overhead service and growth potential.^' WSOR also anticipates that, as CN continues 
to develop its through traffic to and from Prince Rupert, BC, at the expense of service to its 
Wisconsin shippers, those customers will be forced to find altematives and to abandon CN by 
relocating to odier railroads, such as WSOR, thus resulting in congestion on WSOR's own lines 
into Chicago. 

WSOR asserts that, given the dramatic impact ofthe CN/EJ&E and CPR/DM&E/IC&E 
proceedings on Midwestem rail service, the Board must consider the adverse impacts of both 
transactions in deciding whether to grant the conditions sought by WSOR. Further, to relieve the 
anticipated congestion, WSOR requests that approval ofthe fransaction be conditioned on the 
Board requiring the following: (1) CN to sell to WSOR CN's fonner Wisconsin Cenfral rail line 
from Leithton (milepost 37.9) to Forest Park, IL (milepost 11.0) (where it connects with a line of 
CSXT, giving WSOR access to the BRC's Clearing Yard) at a price to be negotiated by the 
parties but subject to Board oversight; (2) CN to grant WSOR overhead trackage rights over 
CN's line between Grayslake (milepost 44.0) and Leithton (milepost 37.9); (3) CN to assign to 
WSOR its trackage rights over CSXT from milepost 11.0 to the enfrance to the Clearing Yard 
(also known as CSXT milepost 9.9, distance of about 8.9 miles) or, altematively, to grant WSOR 
overhead frackage rights on its entire line from Grayslake (milepost 44.0) to Leithton 
(milepost 37.9), and then to Forest Park, IL (milepost 11.0) at a fee not to exceed 36 cents per 
mile, and (4) CN to assign its rights over CSXT into the Qearing Yard. 

Although Board regulations provide for the evaluation ofthe cumulative impacts and 
crossover effects likely to occur as rival carriers react to the proposed combination in a major 
merger,^' those regulations do not apply to a minor transaction. And although the Board has 
approved the CP/DM&E transaction, CP has not yet taken steps to begin constmcting a line to 
the PRB or sought to have the existmg restrictions lifted that cunentiy limit the routing of any 
PRB coal moving over that line.^ In the meantime, any projections as to the resulting traffic and 
congestion, and the effects thereof, continue to be highly speculative. Further, the Board agrees 

" See Dakota. Minnesota & Eastem Railroad Corporation-Constmction into the Powder 
River Basin. STB Finance Docket No. 33407 (STB served Feb. 15,2006), affd. Mayo 
Foundation, et al. v. Surface Transportation Board. 472 F.3d 545 (8di Cir. 2006) (Mayo 
Foundation). 

*̂ On September 30, 2008, the Board approved CPR's acquisition of DM&E and IC&E, 
subject to routing restrictions. See Canadian Pacific Railwav Companv. et al.—Confrol— 
Dakota. Minnesota & Eastem Raiboad Corp.. et al. STB Finance Docket No. 35081 (STB 
served Sept. 30,2008). 

" See 49 CFR 1180. Ki). 

''*' See Canadian Pacific Railwav Companv. et al.—Control—Dakota. Minnesota & 
Eastem Railroad Corp.. et al . STB Finance Docket No. 35081, slip op. at 25,27 (STB served 
Sept. 30, 2008); Iowa. Chicago & Eastem Railroad Corporation—Acquisition and Operation 
Exemption—Lines of I&M Rail Link. LLC. STB Docket No. 34177, slip op. at 16-17 (STB 
served July 22,2002), modified (STB served Oct. 18,2006), 
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widi CN's assertion that the conditions WSOR seeks do not address competitive harm caused by 
the proposed fransaction. For these reasons, the Board finds WSOR's requested conditions to be 
inappropriate, and they will be denied. However, the operational monitoring condition will 
provide a means for the Board to monitor and address any congestion issues resulting from the 
confrol transaction. 

Relief Sought by Wisconsin State Agencies. 

Wisconsin Department of Agriculture, Trade and Consumer Protection. DATCP is 
concemed with the potential for decreased services to Wisconsin businesses diat rely on rail 
transport. It argues that market concentration results in reduced services to small, remote 
shippers. Also, DATCP raises concems about possible diminishing opportunities for short-line 
connections because of heavily concentrated mainline long-distance fraffic, particularly traffic 
resulting from the opening ofthe Port of Prince Rupert container terminal. DATCP requests that 
approval ofthe proposed fransaction be conditioned to clearly ensure that CN is held to a very 
high standard and commits to preserving access and service to those who may be affected by 
transport on these lines, whether directly or indirectly. 

Wisconsin Department ofTransporiation. WisDOT is concemed about the transaction's 
impact on already congested CN Imes traversing Wisconsin, particularly with the opening ofthe 
Port of Prince Rupert container terminal (scheduled for completion in 2010). WisDOT claims 
that the transaction would have negative effects on fraffic diat moves shorter distances; in light of 
the decrease in originating traffic and the static growth of terminatmg traffic following CN's 
acquisition of Wisconsin Cenfral. Further, WisDOT asserts that the increase of fraffic on the CN 
main line through Wisconsin would make it increasingly difficult for CN to accept frainloads of 
fraffic from regional carriers serving Wisconsin. 

WisDOT requests that the following conditions be imposed: (1) CN operations 'would 
not block access to business or individuals for an unduly lengthy period of time and CN would 
establish a means of removing blockages within 30 minutes when notified of a blockage; (2) CN 
would consfruct additional infrastructure as needed if CN is unable to prevent blockages that last 
an unduly lengthy period of time; (3) CN would negotiate alternative access to the access to the 
Chicago terminal area with regional caniers who may be negatively affected by increased CN 
traffic through Wisconsin; (4) CN would not increase speeds on its lines in Wisconsin above 
cunent speeds until the Wisconsin Office ofthe Commissioner of Raiboads determines that 
grade crossing warning devices at at-grade crossings provide adequate warning for the proposed 
speed; and (5) CN would share its plan for improvement to trackage in Wisconsin to 
accommodate the increased volumes including dollar amounts by line segment with WisDOT. 

DATCP's and WisDOT's concems and requested conditions do not a.ddress any adverse 
competitive impacts on freight fransportation. WisDOT's assertion that traffic would increase 
with the opening ofthe Port of Prince Rupert container terminal may be tme, but, as CN notes, 
the facility would open regardless ofthe transaction. WisDOT has not shown how the confrol 
transaction would have a direct bearing on the increase in overhead fraffic that WisDOT 
anticipates. Therefore, the Board will deny the requested conditions. The Board, however, takes 
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seriously DATCP and WisDOT's concems regarding rail service. Pursuant to the operational 
monitoring condition and oversight period established in this decision, the Board will monitor 
and address any diminution in service resulting from the confrol fransaction. 

Relief Sought by Metra. Mefra opposes the proposed fransaction unless approval ofthe 
application is made subject to conditions that they claim would adequately protect the interests of 
Metra. Mefra is concemed that the proposed increase in fraffic on the EJ&E would pose a 
serious potential challenge to Mefra's continued ability to provide high-quality commuter 
service. Metra notes that CN has stated that it would work with Mefra and host freight operators 
to coordinate operations and adjust operating windows such that the needs of all users would be 
met and that CN would explore options to facilitate Mefra's proposed Suburban Transit Access 
Route (STAR) line plans. Mefra states it has met with CN to negotiate a resolution, but no 
resolution could be reached. Accordingly, Mefra requests three conditions specifically 
conceming Mefra's operations, one of which has a subset of conditions in the altemative. Mefra 
also requests a fourth condition for the public interest. 

STAR Line. Mefra states that it is cunentiy in the planning stages of instituting commuter 
operations, refened to as the STAR line, over a portion ofthe EJ&E. Metra states that at least 
two segments involving the EJ&E have been identified for future expansion ofthe STAR line: 
the Star Line East Segment that would operate along the EJ&E right-of-way from Joliet to 
Lynwood, IL; and the Star Line North Segment that would operate along the EJ&E right-of-way 
from Hoffinan Estates, IL, to Waukegan. Accordingly, Mebti requests that approval ofthe 
transaction be conditioned on CN granting trackage rights to Metra between milepost 7.5 and 
milepost 42.5 on EJ&E's Westem Subdivision in order to implement Mefra's STAR line, and 
CN's agreement to work cooperatively to consider future grants of frackage rights as Mefra seeks 
to develop the Star Line East Segment and die Star Line North Segment. CN states that it is 
willing to cooperate with Metra conceming the STAR line but stresses that EJ&E has not entered 
into any binding agreement with Metra. 

Southeast Service. Mefra claims that, in conjunction with the Federal Transit 
Administiation's New Starts Process, it is in the planning stages of developing a new rail service 
line, the Southeast Service Line, from Chicago to Crete, IL, on the joint right-of-way of UP and 
CSXT, and will cross the EJ&E at grade at Chicago Heights. Accordingly, Metra requests that 
approval ofthe proposed transaction be conditioned on CN agreeing to work cooperatively with 
Mefra on the establishment of a commuter frain schedule to accommodate the Southeast Service. 
The proposed condition also requests that, once such a schedule is established, CN agree to 
respect the integrity ofthe schedule and grant commuter trains priority over the Chicago Heights 
interlocking. CN asserts that the requested condition is unrelated to the competitive effects of 
the proposed fransaction. 

West Chicago, IL and Barrington, IL Interlockings. Mefra notes two major locations of 
special concem where Metra frains cross the EJ&E at grade: (1) at West Chicago, IL 
Interlocking, where Metra trains operating over UP's West Line (UP-W Line) cross EJ&E; and 
(2) at the Barrington, IL Interlocking, where Metra commuter trains operating over UP's 
Northwest Line (UP-NW line) cross EJ&E. These trains are operated by UP pursuant to a 
Purchase of Service Agreement with Metra. Metra states that it seeks to upgrade the UP-W Line 
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and UP-NW Line to allow greater flexibility that will enable Mefra to expand commuter rail 
service. 

EJ&E confrols the interlockings at West Chicago and Barrington. Mefra states that EJ&E 
has been vigilant in minimizing freight frain interference with Mefra commuter frains at those 
locations. Mefra asserts that the potential increase in EJ&E freight traffic, as well as the 
substantial increase in frain lengths, could threaten efficient commuter rail operations crossing 
this line. Moreover, Metra asserts that any delays to UP freight trains crossing the interlockings 
could result in dire consequences to Mefra's commuter rail service, as both lines rely upon 
intense coordination between commuter and freight train fraffic. 

Accordingly, Mefra requests that approval ofthe proposed fransaction be conditioned on 
the control ofthe West Chicago and Barrington interlockings being transfened from EJ&E to 
Metra as ofthe date of consummation of CN's confrol of EJ&E. In the event that confrol of 
those interlockings is not fransfened to Metra, Mefra states that the following altemative 
conditions are required: (1) CN shall cause EJ&EW dispatchers in confrol ofthe interlockings at 
West Chicago and Barrington to impose a curfew for freight frain operation over those 
interlockings during peak periods of Mefra's commuter operations; (2) CN shall cause EJ&EW 
dispatchers in confrol ofthe interlockings at West Chicago and Banington to give priority to 
Mefra commuter trains over EJ&EW freight trains at those interlockings during all non-peak 
hours and avoid any undue interference with the commuter service; and (3) CN shall cause 
EJ&EW dispatchers in confrol ofthe interlockings at West Chicago and Barrington to take due 
account of UP fireight fraffic in protecting Mefra commuter frains at those crossings. 

CN sfrongly opposes these proposed conditions and asserts that adequate capacity exists 
for Mefra trains and that any additional and longer frains will not be running over and sii^ng UP 
lines, but merely cross the same diamonds as UP lines. 

Metro's Requested Reporting Condition. Lastly, Metra requests that CN cause EJ&EW 
to report to the Board regarding the effect ofthe foregoing conditions on delay of Metra 
commuter trains at West Chicago and Barrington. The reports sought by Metra would be filed at 
6-month intervals for a period of 10 years, beginning 6 months afier the date of consummation of 
CN control of EJ&E. Mefra would have the right to reply to any such report. Metra would have 
the Board expressly retain jurisdiction over the subject matter ofthe conditions during that 
10-year period to take any action that might be required in the public interest. 

The Board will not impose Mefra's requested conditions concerning the STAR line, the 
Southeast Service line, or the West Chicago and Banington interlockings, because they are 
unrelated to the competitive effects ofthe proposed fransaction. Several ofthe issues that Metra 
raises are typically dealt with through negotiations and confracts between railroads. Mefra has 
offered no reasons why the combined CN/EJ&E would be less inclined to negotiate than EJ&E. 
The Board encourages Mefra and CN to negotiate reasonable commercial agreements conceming 
the STAR line, the issues sunounding the infroduction ofthe Southeast Service through Chicago 
Heights interlocking, and the interlockings at West Chicago and Barrington. 
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The Board fiirther notes that many ofthe concems surrounding the proposed STAR line 
and Southeast Service have been addressed in the EIS prepared by SEA. '̂ As a voluntary 
mitigation measure, applicants state that they will operate the West Chicago and Barrington 
Interlockings according to the cunent agreements under which EJ&E operates, which require 
EJ&E to give priority to passenger frains over either UP or EJ&E fieight frains. Applicants also 
commit to working with Mefra to explore all options for service on the proposed STAR Line, 
including use ofthe EJ&E rail line. The timing and implementation ofthe STAR Line service 
remain subject to numerous variables, including securing govenunent fundmg, but applicants are 
committed to continuing discussions with Mefra on the STAR line. Lastly, applicants commit to 
complying with any written and executed curfew agreements that are now in effect regarding 
operations affecting passenger or commuter frain service. 

The Board also recognizes the concem sunounding any changes in protocol in the 
handling of passenger frain fraffic. The Board's operational monitoring condition will reqube 
the reporting of cunent protocol and changes to protocol during the oversight period. Parties, 
such as Mefra, will have ample opportunity to report any diminution in service resulting from the 
proposed transaction. Further, the Board will hold applicants to their representation that affected 
gateways will be kept open on commercially reasonable terms. 

St. Cliarles Air Line Route Condition. The St Charles Air Line (Air Line) is a portion 
of elevated track that runs across the southem part of downtown Chicago and serves as pait of 
CN's St. Charles Ab Line Route (Ab Line Route), which is used by CN to move fraffic across 
the city of Chicago. The Ab Line Route is also used by six daily Amfrak trains to access 
Chicago Union Station. As part ofthe transaction, applicants expect that, afier the 3-yBar 
implementation period, CN will cease operations over the Air Line Route by rerouting fraffic 
around Chicago on the EJ&EW."^ Applicants state these actions will reduce their reliance on 
suboptimal infrastmcture and reduce congestion in downtown Chicago, while advancing the 
objectives of CREATE and the City of Chicago.̂ ^ One aspect ofthe CREATE Program is the 
proposed constraction ofthe Grand Crossing Connection between CN and NS. The Grand 
Crossing Connection would permit CN to discontinue use ofthe Air Line Route, and trains 
currently operating on the Air Line Route would use the Grand Crossing Connection to reach 
Union Station over NS's line. The Grand Crossing Connection is not fully funded and could 
take years to constmct due to financing and regulatory approvals required for the project. 

Several parties oppose the proposed transaction and assert that the abandonment ofthe 
Air Line Route would result in the dismption or discontinuance of Amfrak service to affected 
locations.^ Parties raise concems regarding the cost of maintenance ofthe Air Line Route 

*' See Final EIS at 4-37 (VM 38, VM 39, and VM 41). 

" See CN-2 at 32 n. 15. 

*̂  See CN-2 at 15-16 n.6,203-04. 

** See DOT Open, at 5-6; City of Mattoon Intent to Participate at 1-2; City of Carbondale 
at 3, and Champaign County Chamber of Commerce Board of Directors' Notice of Intent to 
Participate, p. 2. Several members ofthe United States House of Representatives, including 

(continued . . . ) 
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should CN cease its operations, as well as concems regarding fiinding for the Grand Crossing 
Connection.'** Parties oppose CN's application to acquire confrol of EJ&E unless the approval of 
the control fransaction is conditioned upon applicants preserving the Air Line Route at its cunrent 
operating standards for use by Amtrak to access Chicago Union Station with no additional cost 
to Amfrak or the State of Illinois, until such time that an altemative route using the Grand 
Crossing Connection is completed and operational'*' 

In their response, applicants addressed these concems by stating that CN has now agreed 
to the conditions sought by Amfrak: that Amtrak may remain on the Air Line Route indefinitely, 
until the Grand Crossing Connection or another acceptable altemative is available, at a cost to be 
capped at the cunent level (adjusting only for inflation pursuant to the formula contained m the 
agreement between CN and Amfrak) and at the level of operating utility cunentiy enjoyed by 
Amtrak.'*^ Applicants do note, however, that CN never committed itself to making a financial 
confribution to the Grand Crossing Connection and did not make such a commitment as part of 
CREATE."" 

On December 9,2008, Amfrak and CN jointly filed a notice of settlement and request for 
conditions. The settlement agreement memorializes the commitments made by CN regarding 
Amfrak's continued use ofthe Air Line Route and other IC lines in and near Chicago. 
Accordingly, CN and Amtrak request that the Board impose conditions that reflect the 
commitments made in the settlement agreement.'*^ 

The Board finds that the terms ofthe setdement agreement sufficiently address the 
parties' concems with regard to the Air Line Route. The Board will impose the conditions 
requested by CN and Amfrak that will effectively allow Amfrak to remain on the Ab Line Route 
until an altemative route acceptable to Amfrak, such as the Grand Crossing Connection, is 
completed and operational, and that applicants will maintain the Ab Line Route at its cunent 
operating level for use by Amtrak to access Chicago Union Station with costs to be capped at 

/T'-

( . . . continued) 
Reps. Melissa L. Bean (IL-08), Jerry F. Costello (IL-12), Donald A. Manzullo (IL-16), Judy 
Biggert (IL-13), Timothy V. Johnson (IL-15), Peter J. Roskam (IL-06), and Bill Foster (IL-14), 
have also expressed concem that compromising Amfrak's frains over the Air Line Route could 
be devastating to Illinois communities. 

*̂  See IDOT at 3; Carbondale at 3 (requesting that CN provide funding to help establish 
the Grand Crossing Connection). 

"' See Carbondale at 3; NARP at 1-2. 

"' See CN-29 at 56-7; Joint V.S. of Robert T. Holsfrom and Paul E. Ladue at 2. As 
mentioned above, Amtrak withdrew its opposition and request for conditions on December 9, 
2008. 

"•̂  See CN-29 at 58. 

**' CN and Amfrak request that its conditions be imposed in lieu ofthe Voluntary 
Mitigation measure included in the Final EIS (See Final EIS at 4-37 (VM 37)). 
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their April 28,2008 levels, adjusted only for inflation pursuant to the formula contained in the 
cunent CN/Amtrak agreement with the effective date of February 1,1995. 

Gary/Chicago International Airport Authority. GCIAA opposes the proposed 
fransaction based on the belief diat increased rail traffic would have negative effects on safety 
and economic development at the Gaiy/Chicago Intemational Aiiport. Specifically, GCIAA 
raises concems about impairment to its run'way expansion project to increase the overall length 
of its primary ranway. The expansion project, which has already begun, is designed to address 
expemsion and safety issues, and to bring the runway up to Federal Aviation Administration 
(FAA) standards. The expansion plan requires that a portion ofthe EJ&E line running directly 
northwest ofthe mnway be relocated. For approximately the last 6 years, GCIAA has tried 
unsuccessfully to negotiate with EJ&E to relocate 2.3 miles ofthe line. GCIAA asserts that the 
proposed fransaction would significantly impair its abUity to fund and complete the runway 
expansion. GCIAA explains diat the increased fraffic would further complicate the proposed 
track changes and create additional issues with compensating EJ&E for the changes to the track. 
Additionally, GCIAA asserts that the increased frain operations would pose serious safety issues. 

While GCIAA's concems may be valid, its comments, as CN notes, do not allege any 
adverse competitive impacts in freight transportation. The difficulties in negotiating with EJ&E 
appear to be a longstanding issue of concem. GCIAA has not shown how fiiture negotiations 
with applicants would be impeded as a direct result ofthe control fransaction. While the Board 
urges parties to reach a resolution, GCIAA's comments do not address any competitive harm that 

^ 1 ^ would arise from die approval ofthe control fransaction. 

The Board notes, however, that GCIAA's safety concems are addressed in the EIS. As 
discussed in the Draft EIS, GCIAA, EJ&E, CSX, and NS entered into a four-party Preliminaiy 
Memorandum of Understanding (PMOU) on June 27,2008.^° The PMOU provides for 
relocating the EJ&E rail line, building a bridge over the existing NS Gary Branch, and 
constmcting a separated-grade crossing at Industrial Highway. While further definitive 
agreements would be required, the PMOU sets forth the core understanding of Uie parties on the 
elements ofthe relocation plan and underlying obligations that would enable the airport to 
proceed with its expansion plan, while protecting and improving rail operation in northwest 
Indiana. Because none ofthe proposed connections or double track would be consfructed near 
the aiiport, the constmction associated with the fransaction would not affect the airport or its 
proposed expansion. As discussed below, the Board is adopting the mitigation condition 
recommended by SEA in the Final EIS requiring applicants to comply with the PMOU. 

Monitoring & Oversight Condition. The Board is establishing an oversight period for 
5 years so that it may assess the competitiveness of service provided by CN upon 
implementation ofthe proposed transaction, the various service and other impacts ofthe 
transaction, and the effectiveness ofthe various conditions we have imposed. Although the 
Board does not anticipate anticompetitive consequences from the transfer of confrol, it is mindful 
that operational difficulties can arise when implementing transactions ofthis scope. Therefore, 

30 See Draft EIS at 3.3-94-96. 
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approval ofthe fransaction will be conditioned upon a monitoring and oversight condition. If 
operational problems arise after consummation ofthe transaction, this oversight condition should 
provide a fully effective mechanism for quickly identifying and addressing them. The Board 
retains jurisdiction to impose additional conditions and take odier action if, and to the extent, the 
Board determines it is necessary to address matters related to operations following die fransfer of 
confrol. At the end ofthe 5-year oversight period, the Board may elect to extend its oversight for 
an additional period if conditions warrant. The Board finds that an initial 5-year duration is 
appropriate, so that the oversight period will begin with the implementation phase (which 
applicants expect to be completed within 3 years after consununation of their acquisition of 
confrol over EJ&EW^') and continue for a 2-year period following the full implementation ofthe 
operating plan. 

During the oversight period, the Board will closely monitor whether applicants have 
adhered to the various representations made on the record in this proceeding. To accomplish this 
goal we 'will require CN to report to us monthly on the operational matters described below. CN 
shall meet with Board personnel to establish appropriate measures and reporting procedures for 
this monitoring. CN shall continue to report these measures on a monthly basis during the 
oversight period unless the Board alters or terminates the reporting. 

Interchanges. To monitor interchange activity, the Board will require CN to establish 
measurements of the effectiveness of each current (historic) interchange and to report the same 
measures for tiiese interchanges post-merger. The reporting shall cover any new interchange ^̂ .c,.. 
should CN move fraffic from one or more current interchanges to a new point. The new i^$P 
interchange with the Gary Railway Company shall also be included in the reporting. ""'' 

Railroad At-Grade Crossings. EJ&E also has at-grade crossings with several railroads in 
the Chicago area. Several parties have expressed concem about changes in operation or 
operating protocols at these crossmgs.̂ ^ The Board will require monthly reporting and 
monitoring ofthe operations at these crossing points. CN shall provide a report of all existing 
(historic) protocols for service or priority at these crossings and shall report any changes that are 
made. CN shall also report monthly to the Board any delays occurring at each ofthese crossings 
by freight and passenger frains of CN, others using CN, and crossing carriers.^'' 

Train Volumes. Accidents and Incidents, and Street Crossing Blockages. CN will be 
required to provide monthly the following information pertinent to post-merger operations: the 
number of trains operating over appropriate segments ofthe EJ&E and CN lines through 
Chicago per day; the date and descriptive infonnation about each accident or incident that occurs 
on die EJ&E rail line or CN lines through Chicago, including grade crossing accidents; and the 
date and descriptive information about each crossing blocking occunence on the EJ&E rail line 
that exceeds 10 minutes in duration. 

*' See CN-2 at 21. 

" See Mefra at 4-7; WSOR. V.S. Gardner at 4-8. 

*̂  See, e.g.. Mefra at 8-10. 
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Labor Protection. Under 49 U.S.C. 11326 (with exceptions not pertinent here), die 
imposition of labor protection is mandatory when approval is sought for a fransaction under 
sections 11323-11325. In the absence of a need for greater protection, the conditions in 
New York Dock are appropriate for this type of transaction. Because no need for greater 
protection has been shown (the evidence indicates that the CN/EJ&EW confrol fransaction will 
be implemented with limited adverse effects on employees), these conditions will be imposed 
here. Applicants state that most job reductions (estimated at 114) will be addressed through 
normal atfrition during the implementation period, and state that any workforce reductions would 
allow for increased administrative efficiency, improve equipment utilization and maintenance, 
and create centralized dispatching and crew-calling offices. 

UTU GCA-386 has asked the Board to extend employee protection to include protections 
for employees of other raiboads, in particular employees of BNSF Railway Company (BNSF), 
engaged in terminal operations in Chicago, Tacoma, WA, and other U.S. ports that would be 
adversely affected by die CN/EJ&EW confrol fransaction. UTU GCA-386 claims that BNSF 
employees would be harmed because ofthe diversion of traffic and diminished competition in 
conjunction with CN container fraffic via Prince Rupert, BC. UTU GCA-386 argues that 
employee protective conditions are available to non-applicant employees engaged in terminal 
operations via a "terminal exception." However, the Board has consistently mled that the 
employees of a non-applicant carrier, or employees of a carrier not directly involved in a 
fransaction govemed by 49 U.S.C. 11323, are not entitled to labor protection under 49 U.S.C. 
11326.** Therefore, UTU GCA-386's request will be denied. 

BLET asks the Board to deny the application and related filings, or, in the altemative, 
apply New York Dock conditions on the entire transaction, including the proposed grants of 
frackage rights in STB Finance Docket No. 35087 (Sub-Nos. 2 through 7). BLET contends diat 
these grants of trackage rights would provide CN a level of confrol over its five subsidiaries that 
would require Board approval under section 11323, and thus would necessitate the application of 
New York Dock conditions to the entire unified transaction, instead of imposing the standard 
level of protection for frackage rights exemptions set forth in Norfolk and Westem. BLET also 
expresses concem regarding applicants' statement regarding the need to create a single collective 
bargaining agreement for all train and engine personnel. Lastly, BLET takes issue with CN's 
proposal to give trackage rights to GTW and WC over the entire lengdi of EJ&EW's main line, 
while EJ&EW would have no conesponding rights over GTW and WC. 

New York Dock and Norfolk & Westem provide differing levels of protection, but, as it 
respects affected employees of applicants and theb rail carrier affiliates, these differences will be 
of no consequence: affected employees of applicants and dieir rail canier affiliates covered by 
Norfolk & Westem would also be covered by, and would therefore be entitled to the protections 
of, the New York Dock conditions. Further, as CN notes, any attempt by CN to bring all 

*** Crounse Coro. vs. ICC 781 F.2d 1176, 1192-93 (6th Cir. 1986). cert, denied. 479 U.S. 
890 (1986); Railwav Labor Executives' Ass'n v. ICC. 914 F.2d 276,280-81 (D.C. Cir. 1990); 
Canadian National et al-Control-Illinois Central, et al.. 4 S.T.B. 122, 165-66 (1999). 
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Chicago-area train and engine employees under a single collective bargaining agreement would 
not occur without negotiation and, if necessary, arbitration under New York Dock, subject to the 
Board's review.** This provision under New York Dock would also address BLET's concems 
regarding pending employment proceedings and the proposed allocation of EJ&E employees 
between the Gary Railway and EJ&EW. Therefore, Board's approval ofthis fransaction does 
not indicate approval or disapproval of any of die applicants' plans regarding the collective 
bargaining agreements of affected employees. BLET's request will be denied. 

Lastly, IBEW, ATDA, and NCFO file joint comments requesting die Board to condition 
approval upon assurances from applicants that: (1) the collective bargaining agreements 
covering these unions' CN and EJ&E members remain intact; (2) CN succeed to EJ&E's 
contractual obligations in pending confract claims and disciplinary appeals; and (3) employees 
receive full New York Dock protections. As stated above, New York Dock protections will be 
imposed. The Board does not issue specific findings regarding any potential changes to 
collective bargaining agreements an applicant might implement to carry out a transaction. Those 
discussions are covered by New York Dock. New York Dock protections also apply to pending 
confract claims and disciplinary appeals. Therefore, the concems of these parties are adequately 
addressed by our imposition of New York Dock as a condition to approval ofthis transaction. 

Related Filings. Corporate Family Transaction (Sub-No. I). In its application, CN has 
included a notice of exemption filed by EJ&E, under 49 CFR 1180.2(d)(3), that would allow 
EJ&EW to acqube the land, rail, and related assets of EJ&E located west ofthe centerline of 
Buchanan Sfreet in Gary, immediately following the Board's approval ofthe proposed 
fransaction. The pertinent class exemption exempts transactions within a corporate family that 
do not result in adverse changes in service levels, significant operational changes, or a change in 
the competitive balance with carriers outside the corporate family. Because this fransfer, alone, 
would not affect service levels, operations, or competition, the Board 'will allow the notice of 
exemption to take effect on the effective date ofthis decision. 

Trackage Rights Exemption Notices (Sub-Nos. 2 through 7). Applicants have filed six 
notices of exemption (in Sub-Nos. 2 through 7) under 49 CFR 1180.2(d)(7). In Sub-Nos. 2 
through 5, applicants' subsidiaries—CCP, GTW, IC, and WC—seek to obtain trackage rights 
over EJ&EW, between Waukegan, IL, and Gary, IN. In Sub-Nos. 6 and 7, EJ&EW seeks 
trackage rights over selected portions of CN's CCP and IP subsidiaries. The pertinent regulation 
exempts the acquisition of trackage rights by a rad canier over lines owned or operated by any 
other rail carrier that are: (1) based on written agreements and (2) not filed or sought in a 
responsive application in a rail consolidation proceeding. No individual findings under 
49 U.S.C. 10502 are necessary as to the trackage rights notices because the fransactions fall 
within the class exemption provided at 49 CFR 1180.2(d)(7). The Board will allow the notices 
of exemption to take effect on the effective date ofthis decision. 

** See CSX Corp.-Control-Conrail Inc.. 3 S.T.B. 196, 328-330 (1998) ("In approving a 
rail merger or consolidation . . . we have never made specific findings . . . regarding any CBA 
changes that might be necessary to carry out a transaction."). 
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Environmental Issues. 

Board Authority. The Board and, before it, the Interstate Commerce Commission (ICC) 
have long exercised authority to impose environmental mitigation conditions on the agency's 
approval of fransactions govemed by what is now section 11324(d).*' In its comments on the 
Draft EIS, CN asserted— f̂or the first time in this or any other such proceeding—that the Board 
lacks the statutory authority to impose environmental conditions.*^ CN also questioned whether 
NEPA applies in a section 11324(d) proceeding because the time provided in section 11325(d) 
for a final decision is not sufficient for the Board to conduct the environmental review required 
by NEPA. As discussed below, CN is estopped from contesting the Board's authority to attach 
envbonmental mitigation conditions in this case by its contemporaneous Congressional 
testimony. Moreover, CN waived its other claims by failing to raise them in a timely manner 
before the Board. Nevertheless, for the benefit of future applicants, we will discuss the basis of 
the Board's statutory authority to impose environmental mitigation conditions on our approval of 
fransactions subject to section 11324(d). 

Estoppel. Three weeks before CN filed its conunents on the Draft EIS questioning the 
Board's authority to impose envbonmental mitigation conditions, CN's President testified before 
Congress that the Board already has the authority to conduct an environmental review ofthe 
transaction and impose environmental mitigation conditions.*^ Consequently, CN is baned here 
from arguing that die Board does not have die authority to impose environmental mitigation 
conditions by analogy to the doctrine of judicial estoppel.*' The elements of judicial estoppel^ 

:̂ :̂i are present here: CN has taken clearly inconsistent positions before the Board and Congress; it 

** See. e.g.. Burlington Northem et al—Control—Washington Cenfral. 1 S.T.B. 792, 
803-08 (1996) (BN/Wash. Cent.), aff'd sub nom. City of Auburn v. United States. 154 F.3d 1025 
(9diCir. 1998) (Auburn). See also Rail Exemption Procedures. 81.CC.2d 114.115 (1991) fin 
mergers under what is now section 11324(d) agency must consider both competitive factors and 
its obligations under "additional legislation, such as the various Federal energy and 
envbonmental statutes"). 

*̂  See CN DEIS Comments at 148-49 (filed Sept. 30, 2008) (characterizing die Board's 
authority to impose envbonmental conditions in a section 11324(d) transaction as "unclear" and 
claiming that precedent appears to preclude the Board from imposing conditions to mitigate 
impacts other than effects on competition and labor). 

** CN testified before the Committee on Transportation and Infrastmcture ofthe House 
of Representatives on September 9,2008 in opposition to H.R. 6707, the Taking Responsible 
Action for Community Safety Act. The written testimony and an archived broadcast ofthis 
hearing arc available on the Committee's website. 

*' See New Hampshire v. Maine. 532 U.S. 742.749-50 (2001). Estoppel protects the 
integrity of the judicial process by preventing a party from asserting a claim in a legal proceeding 
that is inconsistent with a claim taken by that party in another proceeding or a different phase of 
the same proceeding. 

^ Id. at 750. 
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convinced Congress that new legislation was unnecessaiy by assuring them that the Board has 
envbonmental conditioning authority; and it would how derive an unfair advantage or impose an 
unfab detriment if it were not estopped from asserting before the Board the inconsistent position 
that the Board lacks enviromnental conditioning power here. 

Waiver. In pleadings filed in May and August 2008, CN also suggested diat NEPA does 
not apply to acquisition proposals designated as "minor" under the Board's mles because the 
Board is required by statute to reach a decision widiin 180 days ofthe filing of die application, 
which is not adequate time to complete a NEPA review if preparation of an EIS is necessary. 
CN however, has waived this claim because it did not forcefully raise it in a timely manner.^' 
The time for CN to have done so would have been either before or immediately after the Board's 
November 26,2007 decision, which accepted the application as a minor transaction, armounced 
the Board's intention to prepare an EIS, rather than a more limited EA, in this case, and extended 
the date for a final decision as needed to complete the full environmental review process. CN 
failed to do so. Instead, it took the opposite position-that "the Board cannot authorize die 
Transaction on the merits until die EIS process is complete."" Had CN presented its cunent 
argument to the Board at the outset, the agency would have been in a better position to assess the 
extent to which NEPA applies and whether there were any suitable ways to shorten the 
environmental review process from the outset.*^ 

Environmental Conditioning Authority. This agency has had broad authority over rail 
consolidations since 1920. Prior to 1980, ICC review of all mergers and acquisitions was 
conducted undqr a single, broad public interest standard.*'* In 1980, Congress concluded that the 
ICC had been taking too long to decide non-confroversial cases "where approval is routinely and 
consistently granted."" Therefore, as part of its overhaul of raiboad regulation in die Staggers 
Rail Act of 1980 (Staggers Act), Congress nanowed the factors to be considered by the agency 
m deciding whether to approve rail merger or acquisition proposals that do not involve more than 
one Class I raiboad (current section 11324(d)) and imposed shorter timetables for the review of 
those cases (cunent sections 11325(c) and (d)). In applications that do not involve more than 
one Class I railroad, the schedule for review is either 300 days (for a proposal with regional or 
national fransportation significance, section 11325(c)) or 180 days (for all other proposals, 
section 11324(d)). 

*' An argument not forcefully raised in a timely manner is generally waived. See, e.g.. 
Vermont Yankee Nuclear Power Coro. v. NRDC 435 U.S. 519, 553-54 (1978); Western 
Resources v. STB. 109 F.3d 782, 793 (D.C. Cir. 1997); Erie-Niagara Rail Steering Committee v. 
STB. 247 F.3d 437-443-44 (2d Cir. 2001). The equitable doctrine of waiver applies with fiill 
force to statutoiy deadlines for agency decisions. See BNSF Rv. v. STB. 453 F.3d 473 (D.C. 
Cir. 2006); USAir. Inc. v. DOT. 969 F.2d 1256, 1259-60 (D.C. Cir. 1992). 

" Applicants' Comments on the Draft Scope of Study at 8-9 (filed Feb. 15,2008). 

" See 40 CFR 1507.3(b),(d) (Council on Environmental Quality (CEQ) regulations 
permitting agencies to modify EIS procedures where necessary to comply with other statutes). 

^ See former 49 U.S.C. 11344(c) (1979). 

** H. Conf Rept. No. 1430,96th Cong., 2d. Sess. 121 (1980). 
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As noted above, with regard to a transaction diat does not Involve the merger or 
acquisition of at least two Class I rail carriers, section 11324(d) directs the Board to approve the 
transaction unless: (1) as a result ofthe transaction, there is likely to be substantial lessening of 
competition, creation of a monopoly, or resfraint of frade in freight surface fransportation in any 
region ofthe United States; and (2) the anticompetitive effects ofthe transaction outweigh the 
public interest in meeting significant transportation needs. And because section 11324(d) was 
enacted specifically to curtail the substantive, transportation-related review of issues that were 
deemed "routine," the ICC, shortly after passage of die Staggers Act, concluded that its 
substantive, transportation-related review in such cases should focus only on the "significant 
anticompetitive effects" standard in the statute.*^ 

Environmental conditions, however, are different, and we believe that Congress in the 
Staggers Act did not intend to preclude environmental conditions in section 11324(d) cases. 
Ahhough NEPA was enacted in 1969, it had not come into play in ICC merger coses by the time 
ofthe Staggers Act. Nevertheless, Congress considered exempting section 11324 fransactions 
from NEPA, but ultimately chose not to do so.*^ Because Congress has explicitiy exempted 
other types of rail fransactions from NEPA,̂ ^ its failure to do so here is an important fact 
suggesting that it did not intend to preclude NEPA's application. 

As a general matter, the Board has broad powers to administer the Interstate Commerce 
Act, including the rail fransaction review provisions. Section 721(a) makes clear that 
"[ejnumeration of a power ofthe Board... does not exclude another power the Board may have 
in carrying out [the Act].'-' Section 11324(c) gives the Board explicit authority to impose • 
conditions on rail consolidations subject to section 11324, including section 11324(d) 
fransactions. The agency has always believed that the limitation against imposing ttaditional 
public interest conditions unrelated to competition in section 11324(d) transactions does not 
extend to environmental conditions, and it has imposed environmental conditions in other 
mergers subject to section 11324(d).*' 

*" See Norfolk & Westem Rv. Co.—Pur.—Illinois Tenn. R. Co.. 363 LCC. 882 (1981) 
(NW-IUinois Terminal). afTd sub nom. filinois Commerce Comm'n. v. ICC. 687 F.2d 1047 (7th 
Cir. 1982) (Illinois Commerce). 

*̂  An early House version ofthe Staggers Act merger section contained language 
explicitiy providing that NEPA "shall not apply to transactions carried out pursuant to this 
section [referring to what is now section 11324]." See H.R. 7235,96th Cong, at §309(a) (May 1, 
1980). That language did not appear in either the Conference substitute or the final bill as 
enacted. See Conf Rept. at 120-21. 

** See Rock Island Raiboad Employee Assistance Act, 45 U.S.C. 1010 ("The provisions 
of [NEPA]... shall not apply to fransactions carried out pursuant to this chapter"); Milwaukee 
Railroad Restructuring Act, 45 U.S.C. 917 (same). 

*' BN/Wash. Cent. 1 S.T.B. at 806-08; Iowa. Chicago & Eastem Railroad-Acquisition 
and Operation Exemption-Lines of I&M Rail Link. LLC. STB Finance Docket No. 34177 slip 
op. at 13-18 (STB served July 22,2002) (condition imposing traffic restrictions pending 

(continued . . . ) 
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The agency's clear demarcation of environmental conditions—as distinct from conditions 
relating to fraditional public interest factors—stems from the special status of environmental 
protection under a separate legislative mandate. In NEPA, Congress required all federal 
agencies to incorporate informed envbonmental considerations into their decision-making. 
42 U.S.C. 4332(C). To that end, Congress directed agencies to interpret and administer their 
statutes, regulations and policies in accordance with the environmental protection policies set 
forth in NEPA "to die fiillest extent possible." See 42 U.S.C. 4332; see also 40 CFR 1500.6 
(CEQ regulation). Thus, where an agency's authority to take a particular action—such as 
imposing conditions—is grounded in its own statute, NEPA "authorizes die agency to make 
decisions based on environmental factors not expressly identified in the agency's underlying 
stahite." Nabiral Resources Defense Council v. EPA. 859 F.2d 156 (D.C. Cir. 1988). The Board 
has complied with NEPA's mandate by constming the Interstate Commerce Act to permit the 
imposition of environmental conditions in mergers subject to section 11324(d). 

Although Congress intended NEPA to be broadly applied to virtually all major actions 
taken by federal agencies, there are certain nanow exceptions to NEPA applicability when there 
is a "clear and unavoidable" confiict between an agency's statute andNEPA.^" As discussed 
below, however, none ofthe exceptions applies to the Board's exercise of conditioning authority 
here, and nothing in the stmcture or language ofthe Interstate Commerce Act suggests that 
Congress intended to preclude the application of NEPA to fransactions covered by section 
11324(d). 

Unless there is a direct conflict between NEPA and an agency's organic statute or some' 
odier sfrong evidence demonsfrating Congressional intent to repeal NEPA, then NEPA is to be 
followed. See Izaak Walton League v. Marsh. 655 F.2d 346,367 (D.C Cir. 1981). Although 
section 11324(d) limits the range of fransportation-related conditions that the Board con impose 
in smaller mergers, it does not directly preclude the Board firom considering envbonmental 
impacts when determining whether to impose environmental conditions on its approval of such 
fransactions.^' 

( . . . continued) 
subsequent environmental review); Canadian Pacific Railwav Railwav Co.—Confrol—^Dakota. 
Minnesota & Eastem Raiboad Corp.. STB Docket No. 35081 slip op. at 24-26 (STB served 
Sept. 30,2008) (same). 

''° Flint Ridge Dev. Co. v. Scenic Rivers Ass'n. 426 U.S. 776, 788 (1976) (Flint Ridge). 

'̂ Although CN suggests that the decisions in Illinois Commerce. 687 F.2d at 1055, and 
Lamoille Valley R.R. v. ICC. 711 F.2d 295 (D.C. Cir. 1983) (Lamoille Valley) place such limits 
on the Board's conditioning authority, we find these cases inapposite. Neither case addresses die 
Board's authority to mitigate the adverse environmental impacts of rail carrier consolidations. 
Illinois Commerce did not discuss the scope ofthe agency's conditioning authority at all in 
upholding the ICC's determination that the competitive effects approval standard was the proper 
one for fransactions not involving multiple Class I carriers. Lamoille Valley did include a 
footnote in which the court rejected suggestions that the ICC's ability to condition transactions 
was broader than its ability to approve or reject the merger as a whole. 711 F.2d at 301 n.3. But 

(continued...) 
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Consistent with the "direct confradiction" standard, in certain situations the time limits on 
an agency's decisionmaking are so short as to refiect a clear Congressional intent to preclude the 
consideration of envbonmental issues.'^ See, e.g.. Flint Ridge (30-day time limit too short for 
NEPA); Citv of New York v. Minetta. 262 F.3d 169 (2d. Cir. 2001) (60-day time limit too short). 
The court cases do not support the conclusion diat the 300-day review period for section 
11324(d) fransactions that have regional or national fransportation significance and the 180-day 
review period for all other section 11324(d) fransactions are so short as to refiect an intent by 
Congress to exempt the Board's decisionmaking from NEPA.̂ ^ The Board has conducted 
environmental reviews of vaiying detail under these time frames in prior cases, and has made 
informed decisions with regard to the need (or lack of need) to exercise our authority to impose 
environmental mitigation conditions.^^ 

In light ofthe foregoing, the Board concludes that Congress authorized the Board to 
impose conditions to mitigate adverse environmental effects. This is especially so where Board 
approval of a fransaction-by statute-exempts the merging carriers from "all other law," 
including state and local environmental laws, "as necessary" to let the carriers carry out the 
transaction and operate the rail property. See 49 U.S.C 11321(a). Indeed, the current 
transaction illusfrates why the Board's conditioning authority must be constmed to pennit 
envbonmental mitigation. The CN/EJ&E transaction is expected to provide nationwide 
economic benefits by making the interstate rail fransportation network more efficient and 
relieving rail congestion in the Chicago area. But the fransaction also will impose substantial 

( . . . continued) 
the footnote is dicta because the court was not reviewing the Board's authority to impose a 
particular condition, nor was it considering die effect of NEPA on the Board's conditioning 
authority. 

'^ NEPA may also be inapplicable if the agency's decision is "ministerial" in nature or 
the agency lacks any discretion to consider environmental findings. See DOT v. Public Citizen. 
541 U.S. 752 (2004) (Public Citizen). Here the Board has plenary and exclusive jurisdiction 
over rail fransactions (see section 11321), explicit discretion to determine appropriate conditions 
on its approval of transactions (see section 11324(c)), and inherent unenumerated powers to 
cany out the Interstate Commerce Act (see section 721(a)). Accordingly, there is no basis to 
apply the Public Citizen exception to the Board's determination of appropriate environmental 
conditions for mergers covered by section 11324(d). 

" See, e.g.. Forelaws v. Johnson. 743 F.2d 677 (9th Cir. 1994) (NEPA applicable despite 
9-month deadline). 

*̂ See, e.g.. BN/Wash. Cent. (EA prepared, environmental conditions imposed); The 
Kansas Citv Southem Railwav Company. Gateway Eastem Railway Companv and The Texas 
Mexican Railway Companv. STB Finance Docket No. 34342, slip op. at 21-23 (STB served 
Nov. 29,2004) (Environmental Appendix prepared with notice and comment; environmental 
conditions imposed). We also have certain procedural flexibility, including, but not limited to, 
instituting pre-filing notification requirements for merger applications, sec, e.g.. 49 CFR 
1180.4(b), and delaying the effective date of decisions where wananted, see 49 U.S.C. 722(a). 
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environmental costs on the local communities along the EJ&E line in the form of emergency 
response delays, increased vehicular traffic congestion and delays, increased noise and vibration, 
and increased safety issues at highway/rail at-grade crossings. Widiout a clear statement to the 
contrary, the Board will not assume that Congress removed any power to impose reasonable and 
feasible conditions to mitigate these impacts. 

Environmental Analysis. With the assistance of SEA, the Board has analyzed the 
potential environmental impacts ofthis transaction, which involves changes to rail operations, 
the related constmction of rail connections totaling about 4.9 miles, constmction of double-track 
segments totaling about 19 miles, primarily within existing right-of-way, and changes in rail yard 
operations, by preparing an EIS addressing a broad range of envbonmental issues. 

The Requirements of NEPA. NEPA requbes that the Board examine the environmental 
effects of proposed Federal actions and to inform the public conceming those effects. Baltimore 
Gas & Elec. Co. v. Natural Resources Defense Council. 462 U.S. 87,97 (1983). Under NEPA, 
the Board must consider potential beneficial and adverse envbonmental effects in reaching its 
decision. The purpose of NEPA is to focus the attention ofthe govemment and the public on the 
likely envbonmental consequences of a proposed action before it is implemented, in order to 
minunize or avoid potential negative environmental impacts. Marsh v. Oregon Natural 
Resources Council 490 U.S. 360,371 (1989). While NEPA prescribes the process diat must be 
followed, it does not mandate a particular result. Robertson v. Methow. 490 U.S. 332,350-51 
(1989). Thus, once the adverse environmental effects have been adequately identified and 
evaluated, the Board may conclude that other values outweigh the environmental costs. Id. 

The EIS Process. SEA conducted a detailed analysis of all ofthe potential envbonmental 
impacts associated with the transaction. That analysis involved the development of a 
comprehensive environmental record to consider and study all aspects ofthe transaction. On 
December 21,2007, the Board published in the Federal Register a Notice of Intent to Prepare an 
EIS, which initiated the scoping process; requested comments on a draft scope of study for the 
EIS; and notified the public of planned open house meetings on the draft scope. SEA held 
14 scoping open house meetings in seven locations in Januaiy 2008. After reviewing and 
considering all comments received, the Board published a final scope of study for the EIS in the 
Federal Register on April 28, 2008. 

In addition to the public scoping meetings, SEA held agency scoping meetings with 
Federal, state, and local agencies in lUinois and Indiana. At the Illinois agency scoping meeting, 
a number of agencies asked for a greater role in development of die Draft EIS. In response, SEA 
established the following five stakeholder focus area groups: Illinois Natural Resources/Water 
Resources Agencies, Illinois Transportation/Safety Agencies, Illinois Local Govemments, 
Northem Indiana Agencies/Governments, and Indiana State Agencies. SEA invited 38 agencies 
to participate in the stakeholder focus area groups and to provide feedback in their areas of 
expertise. After providing all participants with a copy of the final scope of the EIS, SEA held 
five stakeholder meetings in the Chicago area on April 29-May 1,2008. The stakeholders 
reviewed the methodologies and data sources being used in the analysis for the Draft EIS, 
offered comments and suggestions, and provided additional data. 
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SEA consulted extensively with appropriate Federal, state, and local agencies diroughout 
the preparation ofthe EIS, including the Unit«l States Environmental Protection Agency (EPA), 
the United States Fish and Wildlife Service (USFWS), and state historic preservation offices. 
SEA also identified 28 communities with minority or low-income populations potentially 
affected by the transaction. SEA then conducted targeted and specific oufreach efforts to engage 
these communities in the environmental review process, including direct calls to elected officials 
regarding the environmental review process and meetings with local representatives. SEA also 
met with the Mefropolitan Mayors Caucus in Chicago to answer questions conceming the 
Board's process and conducted site visits to the project area. 

SEA issued the Draft EIS on July 25,2008, and made it available for public review and 
comment for a 60-day period to and including September 30,2008. In addition to soliciting 
written comments on the Draft EIS, SEA held eight open house/public meetings throughout the 
Chicago area. Each meeting included an open house session and a more formal public meeting 
during which attendees could present oral comments. Comment forms were provided in several 
languages at the public meetings and were accepted on-site or by mail. A bilingual toll-firee 
telephone line has remained open throughout the environmental review period's duration to 
record comments. Commenters could also submit elecfronic comments through the Board's 
website. 

SEA received over 9,500 comments on the Draft EIS, including comments from members 
ofthe public, elected officials. Federal and state agencies, and local govemments. The 
comments expressed both support for and opposition to the transaction. Many of those 
expressing support talked generally of project benefits, such as reduced noise or congestion 
along CN rail lines that would experience a decreased volume of freight rail fraffic or improved 
regional rail traffic efficiency. A number of CN*s rail freight customers wrote in support ofthe 
transaction because, by providing applicants a quicker route through Chicago, it would give theb 
customers faster and more reUable service in shipping their products both regionally and 
nationally. Many ofthe commenters opposing the transaction raised concerns related to fraffic 
delays and congestion, safety, and noise due to increased rail fraffic (generally ranging from an 
additional 15 to 24 trains per day) along the EJ&E line. Commenters also questioned whether 
the reduction of rail traffic along the CN lines would be permanent and raised concems that, if 
rail traffic through Chicago increases in the future, the potential benefits ofthe transaction could 
be short-lived. 

In preparing the Final EIS, SEA revised information to clarify, update, and correct some 
infonnation contained in the Draft EIS. In addition, SEA conducted additional analysis and 
evaluated new information fiimished or suggested by agencies and the public during die public 
comment period. This additional analysis included supplemental evaluation ofthe potential 
impacts ofthe transaction on the Metra STAR Line service and the planned expansion of NICTD 
commuter service, school safety, hazardous materials transport, quality of life in communities 
along the EJ&E line, noise and vibration, and biological resources.̂ * Additional and updated 

" The results of the additional analysis are presented in Chapter 2 of the Final EIS; a 
summary can be found in the Final EIS at ES-9 to ES-13. 
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analysis was also provided on average daily fraffic counts (ADT)^* and potential effects resultmg 
from changes to: highway/rail at-grade crossings; delays to emergency services; rail operations 
and safety; air quality and intersection mobility; and modifications to planned changes to the 
originally-proposed Matteson Connection and a revised Double Track—Leithton Coimection. 

On November 18,2008, the Board held a public meeting at its offices in Washington, DC 
to discuss with SEA major issues raised in comments on the Draft EIS and how SEA proposed to 
address diem in the Final EIS. The meeting was open for public observation, but not public 
participation. A video broadcast ofthe staff briefing was accessible to all interested parties, 
including those in the Chicago area, through the Board's web site. The Final EIS was issued on 
December 5,2008." 

Altematives Analyzed. Three altematives were evaluated during the environmental 
review process: the proposed action; the no action altemative (imder which SEA assessed rail 
operations that would take place on the EJ&E line if applicants did not acquire confrol of that 
line); and the proposed action with conditions, including environmental mitigation measures. As 
the courts have repeatedly found, under NEPA, the Board need only consider "reasonable, 
feasible alternatives,"^^ and the Board agrees with the Final EIS that these were the reasonable 
and feasible altematives in this case. Altematives that do not advance the puipose of the 

'* ADT measures the average number of vehicles that pass through a given point during :-Vv'̂  
a 24-hour period. Ofthe at-grade crossings, 25 had a predicted ADT of less than 2,500 vehicles • •'' 
in 2015 or had no frain increases. 

^̂  On December 16,2008, United States Representatives Melissa L. Bean, Peter J. 
Visclosky, Donald A. Manzullo, Judy Biggert, Peter J. Roskam, and Bill Foster (collectively, the 
Illinois Delegation) filed a letter, requesting that the Board reclassify the Final EIS as a revised 
Draft EIS. In support ofthis request, the Illinois Delegation notes that the Final EIS contained 
"substantially different findings and analysis" than in the Draft EIS and states that a revised 
Draft EIS would allow for further public input and comments on these findings. The IlUnois 
Delegation's request will be denied. As discussed, the Board has taken a hard look at all die 
environmental issues in this case, provided ample opportunity for public comment, and 
responded to the concems that were raised by interested parties and concemed citizens. The 
additional information set forth in the Final EIS simply clarifies or expands on infonnation in the 
Draft EIS, and does not rise to the level of "significant new circumstances or information 
relevant to environmental concems" cited by the CEQ regulations at 1502.9(c)(l)(ii) as 
justification for agencies to prepare supplemental environmental documents. Therefore, fiulher 
environmental review, as suggested by the Illinois Delegation, is not necessary. Moreover, the 
5-year environmental reporting and monitoring period, as wed as the separate operational 
oversight period that we are establishing, will allow the Board to keep track of how the 
applicants implement the fransaction and to take appropriate action if necessary. 

" Mid States CoaUtion for Progress v. STB. 345 F.3d 520, 546 (Sth Cir. 2003); Citizens 
Against Burlington. Inc. v. Busev. 938 F.2d 190, 195 (D.C. Cir. 1991) (citing Vermont Yankee 
Nuclear Power Coro. v. Natural Resources Defense Council Inc.. 435 U.S. 519.551 (1978)). 
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proposal before the agency are not considered reasonable or appropriate.^' SEA therefore 
properly eliminated four other proposed altematives from detailed study in the EIS because they 
did not meet applicants' stated purposes and need for the fransaction.^^ 

The No-Action Altemative Some citizens and communities along the EJ&E line have 
asked the Board to withhold its approval ofthe transaction on environmental grounds and have 
argued that the Board has the power to do so. The Board need not reach the question of whether 
the Board has such power, however, because we do not find a basis in the record to deny 
approval on environmental grounds. Although some communities on the EJ&E line will 
experience adverse environmental effects, the Board finds that these effects are outweighed by 
the many transportation and environmental impact benefits that approval ofthis transaction 
would bring about. 

The transaction should produce substantial transportation benefits by making dJN more 
efficient, reducing fransit times, and reducing congestion on rail lines in the Chicago region, 
many of which were laid out over 100 years ago and were not designed to facilitate the 
movement of through traffic. '̂ Because Chicago is the nation's largest rail hub and one-thbd of 
all rail freight traffic in the United States moves to, from, or through Chicago, reducing 
congestion in Chicago would have wide-rangmg beneficial impacts on the movement of fieight 
throughout the counfry. It would be inconsistent with the Congressional policy "to ensure the 
development and continuation of a sound rail fransportation system... to meet die needs ofthe 
public and national defense," 49 U.S.C. 10101(4) and other aspects ofthe Rail Transportation 
Policy, 49 U.S.C. 10101(1)-(15), to forgo diese benefits. 

" See Native Ecosystems Council v. USFS. 428 F.3d 1233,1246-47 (9th Cir. 2005) (the 
"range of altematives that must be considered in the EIS need not extend beyond those 
reasonably related to the purposes ofthe project"); Simmons v. Army Corns of Engineers. 
120 F.3d 664,669 (7th Cir. 1997) (because "identifying, assessing and comparing altematives 
costs time and money," an agency need not consider "every conceivable alternative," but should 
"focus its energies only on the potentially feasible, not the unworkable"). Accord Mayo 
Foundation at 550; Environmental Law and Policy Center v. NRC 470 F.3d 676,683 (7th Cir. 
2006). 

"" These altematives were: (1) expanded trackage rights to CN; (2) implementation of 
tbe CREATE Program in lieu of CN's acquisition of die EJ&E rail line; (3) acquisition of a 
different rail line within the Chicago mefropolitan area; and (4) consfruction of a bypass outside 
ofthe EJ&E rail line well away from the Chicago metropolitan area. As the Final EIS explains 
(at 1-16), these altematives would be unreasonable because they would not give CN fiill 
ownership and use of a continuous rail route around Chicago and applicants could not gain 
access to the EJ&E rail yards. Further, some ofthe altematives would be more expensive or 
would adversely impact the environment more than the transaction. See Chapter 2.5 of Draft 
EIS (at 2-65 to 2-69). 

*' See CN Application, Exh. CN-1 at 23. 
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Moreover, many communities along CN's existing Unes wiU experience envbonmental 
benefits from the reduction in rail traffic as CN reroutes traffic around Chicago over the EJ&E 
line. The Board does not believe that it is appropriate for these communities to continue to bear 
the full adverse environmental impacts of rail congestion in Chicago in order to protect the 
communities along die EJ&E line from fraffic increases. 

Finally, traffic on the EJ&E line could increase significantly even vrithout CN's 
acquisition. The Board does not regulate fi^quency of service except to ensure service adequacy. 
Therefore, the current owner and the carriera with overhead frackage rights on the EJ&E could 
increase the frequency of frains on the line without Board approval and without environmental 
mitigation. Nor is prior Board approval required for many categories of railroad construction. 
Here, the EJ&E is an operational rail line, and the current owner could double-track the entire 
line without Board approval and without Board-imposed envbonmental mitigation. Under these 
cbcumstances, the communities along the EJ&E luie do not have a "reliance interest" to be free 
from the adverse effects of fraffic increases on the line, and denying the fransaction could 
actually make the communities worse off because the envbonmental effects of future fraffic 
increases would not be mitigated. 

The Board appreciates the concems ofthe communities along the EJ&E line and is 
imposing substantial mitigation measures to reduce the adverse impacts ofthe increase in traffic 
levels that wiU result from approval ofthe transaction. The Board's consistent practice has been 
to mitigate only those impacts that result directly from a proposed fransaction. However, the 
Board does not require mitigation for existing environmental conditions, such as the effects of 
cunent raiboad operations. 

Overview of Environmental Mitigation. After carefully considering the entire 
envbonmental record, and except as otherwise stated here, the Board adopts all of SEA's 
analysis and conclusions, including those not specifically discussed below. However, for 
reasons stated in this decision, the Board is modifying several of SEA's final recommended 
mitigation conditions. The Board is satisfied that the Draft EIS issued for public review and 
comment, and the Final EIS, which responds to those comments and contains additional analysis, 
together have taken the requisite "hard look" at the potential environmental impacts associated 
with the fransaction. The Board agrees with SEA's analysis of altematives, and with the 
exceptions addressed below, the Board finds that SEA's final recommended environmental 
mitigation is reasonable and feasible to address the environmental effects ofthe fransaction that 
SEA identified as potentially significant in the course ofthe environmental review.̂ ^ 

As discussed in more detail below, the Board's environmental conditions require 
applicants to comply with all of their voluntary mitigation,̂ ^ and include extensive additional 

. ^ . \ 

'^ The Board has foUowed here its consistent practice of mitigating only impacts 
resulting directly from the fransaction, and not requiring mitigation for existing conditions and 
existing railroad operations. 

^̂  Applicants proposed voluntary mitigation measures that were set forth in the Draft 
EIS. In their comments on the Draft EIS, applicants included revised voluntary mitigation, 

(continued...) 
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mitigation measures. There is mitigation for eight substantially affected highway/rail at-grade 
crossings, including requiring two grade separations: one at Ogden Avenue near Aurora, IL, and 
one at Lincoln Highway in Lynwood (with applicants responsible for 67% ofthe cost ofthe 
grade separation at Ogden Avenue and 78.5% ofthe cost ofthe Lincoln Highway grade 
separation, as discussed below). As the Final EIS explains, two other crossings (Woodmff 
Avenue and Washington Street) in Joliet also would have qualified for mitigation that could have 
included a grade separation. However, the Cify of Joliet and applicants have negotiated a 
mutually acceptable agreement that includes tailored mitigation that applicants would provide for 
Joliet that is more far-reaching, in certain respects, than mitigation the Board unilaterally could 
impose. Therefore, no mitigation for those crossings is imposed beyond requiring compliance 
with the parties' negotiated agreement. 

In addition, there is mitigation requiring applicants to install a closed-circuit television 
(CCTV) system with video cameras to facilitate emergency service response at seven locations 
in lUinois and Indiana.̂ '̂  The Board's mitigation also includes noise and vibration mitigation, 
including assisting Barrington to maintain its existing quiet zone'* and vibration mitigation for 
Fcrmilab in Batavia, IL. Mitigation related to school and pedestrian safefy, including mitigation 
requiring appropriate fencing, also is imposed. Other conditions address the potential effects of 
the transaction-related constmction activities. There also wiU be a 5-year environmental 
reporting and monitoring period condition requiring applicants to file quarterly reports on their 
progress in implementing the Board's mitigation conditions and also to notify the Board if 
applicants substantially depart from dieir traffic projections on die five existing CN lines through 
Chicago on more than a short-term, temporary basis. This monitoring and reporting condition 
will allow the Board to take appropriate action if there is a material change in die facts or 
cbcumstances upon which we relied in imposing specific environmental mitigation. 

FinaUy, the Board's mitigation requires applicants to comply with the terms of their 
agreement reached with Amtrak, and dieir agreements with JoUet, IL, Crest HiU, IL, Dyer, IN, 
ScherevUle, IN, Chicago Heights, IL, Mundelein, IL, Hoffinan Estates, IL, Frankfort, IL, and 
Griffith, IN,'^ and includes mitigation for the fransaction-related constmction activities. The 

( . . . continued) 
which they supplemented on November 13,2008. Applicants' final voluntaiy mitigation 
addresses such issues as grade crossings, hazardous materials transportation, land use, 
emergency vehicle delay, communify outreach, noise and vibration, and biological and water 
resources. In some cases, our conditions enhance or modify applicants' voluntary mitigation. 

*̂ Some locations recommended for mitigation in the Final EIS have been omitted 
because of subsequent negotiated agreements. 

'* A quiet zone is a segment of track along which locomotive homs need not be routinely 
sounded. The Federal Railroad Administration (FRA) requires railroads to sound homs at 
highway/rail at-grade crossings unless a quiet zone has been established. 

** The mitigation agreements reached with Schereville, Dyer, Chicago Heights, 
Mundelein, Hoffman Estates, Frankfort, and Griffith were reached after the issuance ofthe Final 

(continued . . . ) 
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Board encourages communities and other entities and the applicants to reach negotiated 
agreements at any time during the environmental reporting period the Board is imposing. 
Mutually acceptable negotiated agreements can be more far-reaching than site-specific Board-
imposed mitigation and are tailored to the specific needs ofthe communify or other entify. 
Therefore, if negotiated agreements are reached after the Board's decision here has been issued 
and becomes effective, the Board will impose the terms ofthese negotiated agreements as 
additional mitigation conditions in subsequent decisions.'^ 

Analysis of Environmental Issues. The EIS evaluated a broad range of environmental 
issues, including: rail operations, safefy, fransportation systems (highways, raiboads, waterways, 
and airports), hazardous waste sites, land use, socioeconomics, environmental justice, energy, air 
qualify and climate, noise and vibration, biological resources, water resources, and cultural 
resources. The study area consisted ofthe Chicago metropolitan area, which includes the Cify of 
Chicago, and approximately 60 smaUer communities, ui Lake, Cook, DuPage, Gnmdy, Will, and 
KendaU counties in lUinois, and Lake Counfy in Indiana. The study area mcluded downtown 
Chicago, widi its relatively high population densify, along with sunounding counties that have 
strong social, economic, and cultural ties to the central urbanized area, as measured by 
commuting pattems, employment locations, and sense of place. The study area also included the 
communities along the EJ&E line that would be potentially affected by the increased rail 
operations associated 'with the transaction. 

As the EIS explains, the transaction as proposed would produce significant fransportation 
efficiency benefits by reducing congestion in Chicago and reducing fransit times required to 
move railcars and vrould result in environmental benefits to conomunities located along the 
five CN rail lines leaduig into and out of Chicago-including decreased vehicle traffic delay, 
reduced noise, reduced air emissions, and fewer shipments of hazardous materials by rail See 
Final EIS at ES-2-5,20. At the same time, the EIS makes it clear that communities along the 
EJ&E rail line would experience increased train fraffic, which could result in adverse impacts 
caused by increases in vehicle traffic delay, noise, ab emissions, and risks to pedestrian and 
vehicular traffic at crossings. Moreover, the environmental analysis shows that pre-existing 
conditions along the EJ&E rail line abeady are problematic to the communities along the Une. 
As the EIS explains (see, e.g.. Final EIS at 2-32), these communities currently experience 
substantial vehicular fraffic delays and safefy risks during peak travel times due to the high 

( . . . continued) 
EIS. The final mitigation conditions in the Final EIS have been revised to refiect these 
agreements. 

^ The terms ofthe negotiated agreements will be imposed in Ueu ofthe site-specific 
mitigation conditions included in die Final EIS. Specifically, conditions requiring applicants to 
conduct a review of and address the concems sunounding the Lake Sfreet and Miller Street 
highway/rail at-grade crossings have been removed (conditions 7 and 8 in the Final EIS). Also, 
facilities in Mundelein, Chicago Heights, Schererville, and Griffith have been removed from the 
list of locations included under condition 18 in the Final EIS. Likewise, the terms ofthe 
negotiated agreement reached with Frankfort will be imposed in lieu of condition 14 in the Final 
EIS, regarding Camp Manitoqua. 
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volume of cars and tmcks on roadways, and train noise and safefy risks due to the freight and 
passenger frains that are cunentiy on the EJ&E rail line. 

Specific issues of particular concern The Board addresses here some ofthe issues that 
were of particular concem to commenters during the EIS process. Except as otheiwise 
specifically stated here, the Board is satisfied that all areas of concem have been fully studied 
and properly analyzed, and we adopt the conclusions in the Final EIS. 

RaU Traffic Projections. Concems were raised throughout the EIS process about the 
fraffic projections used in the EIS. Applicants provided in theb operating plan a fraffic increase 
forecast covering the first 3 years following implementation of die transaction, and suggested 
that forecasts of fiiture conditions beyond that time horizon would not produce accurate and 
reUable predictions. During scoping, commenters argued that the 3-year projections were too 
short and that SEA should project traffic until 2020 or beyond. 

For the reasons set forth in the Final Scope and the EIS, SEA reasonably decided to use 
2015 as the planning horizon year. As SEA explained, that year represented the limit of what is 
reasonably foreseeable with regard to projected rail fraffic on the EJ&E Une, and projections 
beyond 2015 would be speculative. SEA also properly found that the applicants' operating plan 
and rail traffic forecasts were reasonable and reflected the maximum amount of fraffic that 
would likely move on die EJ&E line in 2015, based on a detailed assessment that evaluated 
(1) the EJ&E rail line capacify based on a constraint analysis,^' Line Occupancy Index (LOQ 
evaluation,^' and use ofthe Rail Traffic Control (RTC) model'" and (2) additional analysis that 
included major trends in rail freight movement and an economic analysis based on anticipated 
growth in the gross national product." 

'^ A constraint analysis determines the location of bottlenecks, le„ points or areas of 
congestion where fraffic levels could not be expanded without addressing the congestion. SEA 
identified and factored in several consfraint points on the EJ&E rail Une. See Draft EIS at 2-24. 

" A Line Occupancy Index is a ratio between the theoretical train capacify of a line 
segment and the projected actual frain use of a line segment. This analysis calculates the amount 
of time a train would take to pass through a specific segment, taking into account such factors as 
train speed and length, frack speed, number of tracks, and other factors that may affect capacify, 
such as bridge lifts. 

'" The RTC model is an industiy-standard dispatching model used in this case to 
evaluate the abilify of trains to operate on the EJ&E rail line based on factors such as track 
alignment, locations of crossings, interlocks, and turnouts. See Draft EIS, at 2-25. 

" DOT had expressed concems about some of SEA's assumptions in its comments on 
the Draft EIS. The Final EIS fully responds to DOT's comment on the Draft EIS, however, and 
on November 25,2008, DOT submitted a letter to the Board indicating that its concems about 
CN's abilify to implement its post-merger operating plan on the EJ&E line, and the concems of 
others related to applicants' traffic projections, have now been addressed. 
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Traffic Caps. As previously noted, the rail fraffic projections in the EIS show diat, as rail 
traffic increases on the EJ&E line as a result ofthe fransaction, there would be corresponding 
decreases-and potential benefits-in the communities along the five CN Unes in the Chicago area 
on which CN's fraffic now moves. The fraffic decreases would not necessarily be permanent, 
however, because, even if they increase traffic over the EJ&E line, applicants could decide to 
reinfroduce more frains back onto the CN lines at some point in the fiiture if the demand for 
applicants' service increases beyond what is reasonably foreseeable today. 

During the EIS process, a number of commenters requested that the Board impose fraffic 
caps on the number of trains appUcants could route on the Unes on which CN's traffic now 
moves to ensure that the benefits ofthe fransaction are preserved for a specific period of time. 
But fraffic caps would not be reasonable or appropriate here. As discussed above, appUcants' 
traffic projections are consistent with SEA's own extensive analysis. Even if trafiic levels on the 
(3N lines tum out to be somewhat higher than what the EIS projects, based on unanticipated 
changes in market conditions, there stiU would be less fraffic on the CN Unes if this transaction 
is implemented than would be the case if applicants lacked fiill access to the EJ&E line. 
Nevertheless, given die concems that have been raised, the Board wiU modify the recommended 
reporting and monitoring condition in the Final EIS to reqube applicants to notify the Board, in 
the quarterly reports that applicants will submit for 5 years, of any substantial departure from the 
projected fraffic levels upon which diis decision is based. The Board recognizes, however, that 
there can be emergency or other temporary conditions that could lead appUcants to use the 
current CN Imes for traffic that would otherwise be routed over the EJ&E Une on a short-term 
basis. Therefore, the Board's environmental monitoring and reporting condition (number 74) 
specifically exempts from this reporting requirement the need to report deviations that are only 
temporaiy or short-teim (le., a rerouting to deal with an emergency, or to reduce congestion 
caused by temporary constmction or maintenance activities on a line segment). 

Highway/Rail At-Grade Crossing Analysis. Many ofthe conunents expressed concem 
about the impact on safefy and congestion at highway/rail at-grade crossings f̂ om increased roil 
fraffic on the EJ&E. Therefore, SEA conducted a comprehensive analysis of highway/rail 
at-grade crossings that would be potentially affected by the transactton during the environmental 
review process. SEA's analysis of impacts is based on Federal Highway Administration 
(FHWA) standards and guidelines for evaluating safefy and congestion at at-grade crossings. 
From a safefy perspective, SEA's analyses considered at-grade rail crossing accident probability 
and safefy factors related to increased freight fraffic that would result from the fransaction. The 
accident probabilify analyses addressed the potential for rail and vehicle accidents. The 
transportation analyses focused on vehicular delays and queue length changes at rail crossings 
due to the projected increases in rail traffic. Detailed analyses were done at highway/rail 
at-grade crossings that have an ADT of 2,500 vehicles per day or are within 800 feet of another 
crossing. SEA conducted the analyses for projected fraffic levels in 2015. 

The Draft EIS reviewed all highway/rail at-grade crossings on the EJ&E line and the CN 
lines to identify those'that met the dueshold for detailed analysis (see Draft EIS, section 4.3). 
SEA's evaluation of vehicle safefy is described in section 4.2 ofthe Draft EIS. It showed that, 
while overall predicted highway/rail at-grade crossing accidents would decrease under the 
transaction, the transaction would cause three crossings on the EJ&E line to have a high 
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predicted accident frequency.'^ Three crossings on the EJ&E line would potentially experience a 
substantial increase in exposure of highway vehicles to frains to one miUion or greater per day. 93 

The Draft EIS also evaluated the potential transportation effects of increased rad traffic at 
highway/rail at-grade crossings by the year 2015. Using screening criteria established by the 
Board in prior cases involving the constmction of new rail lines (see Draft EIS, Table 4.3.1), in 
particular a minimum ADT of 2,500 vehicles per day in 2015, SEA determined that 87 out of 
112 crossings along die EJ&E line met the Board's tiiresholds for further envbonmental analysis. 
SEA perfonned a detailed analysis of vehicle delays, mobilify issues and length of vehicle 
queues at the 87 crossings in order to assess the potential effects ofthe fransaction on the area's 
transportation system.** 

Based on this analysis, SEA concluded in the Draft EIS that 16 crossings would be 
"substantially affected," which SEA defined as a situation where fransaction-related queue length 
would block a roadway that would not otherwise be blocked; the roadway crossing would be at 
or over capacity (Crossing Level of Service (LOS) E or F as set forth in die Draft EIS at 4.3-10); 
or total delay for all delayed vehicles would be more than 40 hours per day. The criteria for 
determining whether a crossing would be "substantially affected" are based on FHWA 
guideUnes. SEA presented a range of mitigation options for fifteen crossings that could 
potentially warrant mitigation and requested comments on the mitigation options. See Draft EIS 
at 4.3-50. 

In response to numerous comments on the Draft EIS, SEA updated its analysis of 
fransportation systems in the Final EIS. '* The Final EIS identified 13 at-grade crossings on the 
EJ&E line that would likely be substantially affected by the fransaction. The changes reflect 

^ Woodmff Road in JoUet, IL, and Lake Sfreet and Miller Sfreet in Griffidi, IN. 

'^ Ogden Avenue and Montgomery Road in Aurora, IL, and Lincoln Highway in 
Lynwood, IL. 

'* As the Draft EIS explains (at 3.3-1 to 3.3-28), SEA's analysis factored in the expected 
increase in fireight fraffic and traffic growth forecasts unrelated to the transaction. SEA 
calculated blocked crossing time per train; average delay per delayed vehicle; total delayed 
vehicles per day; vehicle queue length and number of vehicles; average delay for all vehicles; 
and total delay for all vehicles per day. 

'* In its updated analysis, SEA used the same three criteria thresholds to determine if 
highway/rail at-grade crossings would be substantially affected: (1) crossing LOS, (2) effects on 
queue length, and (3) cumulative delay for all vehicles delayed at a crossing in a 24-hour period. 
In some cases, SEA has found it adequate to use only LOS, which determines the effects of a 
proposed transaction at a single point along a roadway at the affected crossing. Crossing LOS, 
however, does not take into account the effects of a proposal on mobility in a communify or 
region. There are many locations along the EJ&E line where roadways ore important to regional 
mobilify, such as Hough Street (IL 59) in Banington, IL, an important commuter route in the 
region. Therefore, SEA used queue length and total vehicle delay, in addition to LOS, to fully 
understand the effects ofthe transaction on mobilify. See Final EIS at 4-7 to 4-8. 
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updated ADTs provided by the IDOT and Lake County, IL, and the impact of improved frain 
speed 96 

As die Final EIS explains (at 2-43 to 2-44 and 4-11 to 4-22), SEA considered the 
individual characteristics of each highway/rail at-grade crossing site, as well as the infonnation 
provided in public comments, in determining what, if any, mitigation would be appropriate for 
the substantially affected at-grade crossings. Based on its analysis, SEA recommended 
mitigation for eight crossings and determined that mitigation was not needed for five crossings.'^ 
As part of its analysis of mitigation measures, SEA explained (see Final EIS at 4-9) that 
mitigation for substantially affected at-grade crossings generally includes: (1) traffic advisory 
signs to notify drivers to stay clear of intersections; (2) roadway modifications,'* or (3) grade 
separation." To develop its final mitigation recommendations, SEA considered a host of factors, 
including the importance ofthe highway at the crossing to regional fraffic flows, existing 
congestion, existing stmctures (such as mature frees and local roadways) near the highway/rail 
at-grade intersection, and the cost of a grade separation. SEA's analysis of each substantially 
affected crossing is set forth in the Final EIS at 4-7 through 4-22. 

SEA ultimately concluded that it would be appropriate for the Board to require two grade 
separations: one at Ogden Avenue in Aurora, and one at the Lincoln Highway in Lynwood. The 
Board agrees that a grade separation is wananted at those locations. According to die Final EIS, 

1 •:'•. 

'* Updating the ADTs removed three crossings and added two as substantially affected. /~>^\ 
Improved frain speed removed two crossings. See Final EIS, Figure 2.5-1 at 2-34,2-32 to 2-44, '"'""" 
and 4-8. 

'^ The eight crossings needing some form of mitigation are: Old McHenry Road, 
Hawthorn Woods; Main Street, Lake Zurich; Hough Sfreet, Barrington; Ogden Avenue, Aurora; 
Plainfield-Naperville Road, Plainfield; Woodmff,Road, JoUet; Washington Sfreet, JoUet; and 
Lincoln Highway, Lynwood. The five crossings not needing mitigation are: Diamond Lake 
Road, Mundelein; Montgomery Road/83rd Sfreet, Aurora; Westem Avenue, Park Forest; 
Chicago Road, Chicago Heights; and Broad Sheet, Griffith. See Final EIS, Figure 2.5-1, at 2-34. 
A thorough discussion of why the Board is excluding five ofthe substantially affected crossings 
from any mitigation can be found in section 2.5 ofthe Final EIS. 

^ Roadway modifications such as widening a road can increase capacity and reduce or 
eliminate queue length. However, widening a roadway may not be practical and can potentially 
create a bottleneck where two lanes merge. Roadway widening also must be consistent widi 
local and regional roadway planning, and the impacts of roadway widening on a community can 
be greater than the effects of increased frain fraffic, due to existing conditions (such as structures 
or mature frees that might need to be removed in order to widen the road). Final EIS at 4-9 to 4-
10. 

" Grade separating a highway/rail at-grade crossing eliminates any effect of increased 
train traffic on vehicle queue lengths, as well as potential safety concems related to the exposure 
of vehicular fraffic to freight trains; however, as the Final EIS states (at 4-10), a grade separation 
would nut eliminate any queuing from traffic lights in a community. Grade separations also can 
potentially modify community character, and they are extremely costly. See Final EIS at 4-10. 
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the Ogden Avenue crossing has the highest ADT of any ofthe impacted at-grade crossings, and 
the total vehicle delay at the crossing is expected to go from 1,133 minutes per day under the 
no-action altemative to 4,377 minutes per day after the fransaction. Lincobi Highway is also 
among the highest ADTs; it would go from a total delay under the no-action altemative of 395 
minutes per day to 3,034 minutes per day after the transaction. The vehicle queue at the crossing 
would back up 940 feet and would therefore potentially block the intersection at Sauk Trail (a 
major dioroughfare). 

Woodmff Road and Washington Sfreet in Joliet also would be substantially affected 
because the total delay of 9,381 minutes and 9,879 minutes respectively are significantly higher 
than SEA's 2,400 minute threshold, and the fransaction is expected to reduce the crossing LOS 
from LOS B to LOS F. Thus, as the Final EIS concludes, if the applicants' negotiated agreement 
with the City of Joliet were not in place, SEA would have recommended mitigation for those 
crossings that could have included grade separations. However, the City has entered into a 
negotiated agreement with applicants that both parties find satisfactory to address potential local 
concems. Accordingly, the Board agrees with SEA that the mitigation for those crossings should 
be to require compliance with the parties' own agreement. Seg Final EIS at 4-18 & Table 4.2-1. 

The Board will also impose mitigation requiring traffic advisory signs for four ofthe 
other substantially affected at-grade crossings to alleviate the potential to block on adjacent 
intersection because of increased queue length.'*"' While numerous commenters requested grade 
separations at other substantially affected crossings, or questioned how effective traffic advisoiy 
signs could be, we agree with SEA's analysis in the Final EIS explaining why a grade separation 
(or other mitigation such as requests to place the EJ&E line in a trench in Barrington) would not 
be practical or warranted at those crossings."" See Final EIS at 4-12,4-14, 4-18, and 4-22. No 
mitigation related to roadway modifications (including closures) will be imposed, but as SEA 
explained (Final EIS at 4-16), where, as in Barrington, IL, roadway modifications could improve 
conditions, nothing in this decision prevents the community from negotiating with die applicants 
for roadway modifications. 

Grade-Separation Funding. Many commenters requested that we reqube appUcants to 
fully fund whatever grade-separated crossings we might require. But as SEA explained (Final 
EIS at 4-22), the primary cause ofthe existing traffic congestion in the communities along the 
EJ&E line is the high number of vehicles and lack of capacity on the current roadway system. 
Even where trains are responsible for fraffic congestion, the problem would not be caused solely 
by applicants' trains on the EJ&E line, but rather by the combined presence of multiple freight 
railroads and, in some locations, commuter trains as well. It would be inappropriate to hold the 
applicants responsible for the inadequate roadway system that now exists in the communities 
along the EJ&E line and the rarity (and in some communities, the absence) of grade-separated 

""' See Final EIS, Table 4.2-1, at 4-11. 

"" In response to numerous comments about congestion in die Barrington area, SEA 
prepared a fraffic model to help it evaluate potential mitigation strategies. The results of the 
analysis show that, under the transaction, the Barrington area total delay time would increase by 
4% and 5% during the AM and PM peak periods. See Final EIS at 2-48-49 and Addendum A. 
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crossings.'"^ Because many ofthe traffic problems along the EJ&E line are existing conditions, 
it would not be reasonable to require applicants to bear the entire cost ofthe design and 
constmction ofthe two grade separations that we are requiring at Ogden Avenue and Lincoln 
Highway. 

At the same time, the Board rejects the argument of applicants and some other railroads 
that, based on the precedent of grade separations using Federal fimds, the Board should require 
applicants to pay only 5% ofthe grade-separation cost (the typical raiboad share for crossings 
that obtain Federal fbnding). FHWA regulations limit railroad contributions to the cost of grade-
separated crossings funded with federal highway grants to 5%, on the theory that a railroad 
typically derives little or no benefit from grade separations. 23 CFR 646.210(b)(1), (3). That 
rationale does not apply here, however. In this case, the appUcants have sought, and in this 
decision are receiving, the substantial benefit of die Board's approval ofthis fransaction, which 
will change the character ofthe EJ&E line from a line serving local fraffic that also facilitates 
longer-haul movements dirough haulage and trackage rights into a line that wdl be integrated 
into (UN's North American rail network at the very heart ofthe system. As the Final EIS shows, 
this fransaction would have a substantial adverse effect on vehicular traffic delays and, in some 
areas, regional and local mobility and safety at grade crossings. Thus, applicants* share ofthe 
cost should be more than the traditional railroad share for grade-separation projects. 

In the Final EIS, SEA suggested two different approaches for apportioning the costs of 
grade separating the crossings at Ogden Avenue and Lincoln Highway:' (1) a regional 
approach that considers aU highway/roil at-grade crossings affected by die fransaction on both 
the EJ&E raU Une segments and the CN rail Une segments, and measures total regional impact to 
vehicle delay; and (2) an approach that focuses only on the individual, site-specific impact ofthe 
transaction to vehicle fraffic delay at Ogden Avenue and Lincoln Highway. (See Final EIS at 
4-24 to 4-25). Under SEA's regional approach, applicants' contribution to the cost ofthe two 
grade separations would be 15%, because the transaction would cause a net increase in vehicle 
delay in the Chicago area of 356 hours per day out of a total of 2,259 houra per day for aU the 
highway/rail at-grade crossings examined. (Final EIS at 4-24). Under SEA's site-specific 
approach, the transaction would confribute 74% ofthe total expected vehicle delay at Ogden 
Avenue (because the total delay under the no-action altemative would be 1,133 minutes, which 
would increase to 4,377 minutes under the fransaction). (Final EIS at 4-24 to 4-25). For Lincoln 
Highway, SEA calculated that the transaction would confribute 87% ofthe total expected vehicle 
delay (based on a site-specific analysis showing that the total delay at that crossmg under the 
no-action altemative would be 395 minutes, compared to 3,035 minutes based upon the 
applicants' projected frain increases under the fransaction). (Final EIS at 4-25). 

In the Final EIS, SEA recommended that the Board use its regional analysis. However, 
the Board finds that SEA's regional approach understates the specific impact the fransaction 

t . ) 

'°^ The EIS states that, along the CN lines, 58% of all public highway/rail crossings are 
grade-separated. Along the EJ&E line, 27% are grade-separated. 

"*' Because much ofthe mitigation we are imposing is site-specific, the Board agrees 
with SEA that a regional mitigation fund is unnecessary here. 
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would have on the grade crossings at Ogden Avenue and Lincoln Highway. On the other hand, 
the Board is concemed that SEA's altemative approach, which assigns cost responsibility to CN 
based solely on the impact ofthe bransaction on fraffic delay at those two crossings, is 
incomplete because, as noted earlier, the need for mitigation at those intersections arises not only 
from the transaction-related increase in fraffic delay, but from the transaction-related increase in 
collision exposure as well. 

Therefore, the Board will determine CN's required share ofthe cost ofthe grade 
separations at Ogden Avenue and Lincoln Highway by taking into account the share of both 
fraffic delay and colUsion exposure attributable to the fransaction at each intersection. As 
discussed above, in the Final EIS, SEA calculated that the fransaction would contribute 87% of 
the total expected fraffic delay in 2015 at Lincobi Highway and 74% ofthe expected fraffic delay 
in 2015 at Ogden Avenue. SEA calculated expected changes in collision exposure as well, by 
using the standard methodology of multiplying the number of frains per day by the number of 
vehicles per day at each crossing. The foUowing table shows the percentages of collision 
exposure that is due to pre-existing conditions: 

Crossing 2015 No Action (NA) 2015 Proposed Action (PA) NA/PA as % 

Ogden Avenue 723,927 1,821,345 40% 

Lincob Highway 298,217 999,905 30% 

This means that the fransaction's expected confribution to colUsion exposure in 2015 at Ogden 
Avenue is 60% (100%-40%) and at Lincoln Highway is 70% (100%-30%). 

The Board's consistent practice has been to require applicants to mitigate only those 
impacts associated with die proposed action before us, not preexisting conditions. To do so here, 
for each intersection, the Board will average the transaction-related share ofthe two relevant 
impacts-traffic congestion and collision exposure-to arrive at a single figure representing the 
percentage by which the fransaction is expected to contribute to those problems. That figure will 
constitute CN's required share ofthe cost ofthe grade separation at that intersection. Performing 
that calculation, the Board determines that, at Ogden Avenue, CN's share ofthe cost will be 67% 
((74% transaction-related traffic delay + 60% collision exposure)/2), and, at Lincohi Highway, it 
will be 78.5% ((87% transaction-related traffic delay + 70% collision exposure)/2). 

The Board will not require CN to escrow these funds, nor will it require CN to be 
obligated indefinitely for its share ofthe cost of grade-separating the crossings at these 
intersections. The State of Illinois should notify the Board and CN once the non-CN funds 
(fypically, public funding) necessary to design and constmct the two grade separations have been 
committed and are available. Additionally, a constmction confract must be signed and 
constmction initiated no later than 2015. Failure on the part ofthe State of Illinois to meet the 
2015 deadline will result in CN being automatically released from mandated financial 
responsibility related to these two grade-separation projects. 
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The Board notes that grade separations usually involve three phases: preliminary 
engineering/environmental review; right-of-way acquisition/utility relocation; and actual 
construction. The Board intends for applicants to confribute the cost percentages set out above 
for each ofthese phases. However, it would not be fair to require applicants to pay for repeated 
engineering studies related to these grade separations. AppUcants will be obligated to contribute 
their share ofthe cost of only one preliminary engineering study for each grade separation. The 
Board's final conditions reflect these changes. FinaUy, as part ofthe Board's quarterly 
environmental monitoring and reporting requirement (see Appendix A, condition 74), applicants 
shaU report on the progress and costs associated with these two grade-separation projects, so that 
the Board can monitor the reasonableness of those expenditures. 

Quality of Life. The Draft EIS identified only minor effects on populations and 
demographics, economy, taxes, property values, housing, communities and community cohesion, 
fravel pattems, and community faciUties and public services. Many residents of communities 
along the EJ&E line raised concems in theb comments that increased train fraffic due to the 
transaction would severely impact their quality of Ufe. Following issuance of the Draft EIS, 
SEA prepared additional analysis on property values, socio-economics, and other quality-of-life 
issues, which is presented in the Final EIS at 2-74-96,1-105-111. This analysis shows that air 
emissions, noise, vibration, and traffic delays from the increase in frain traffic on the EJ&E line 
would affect residences located near the line. But these potential adverse effects are not 
expected to be great enough to induce a large number of residents to change their behavior or 
move, and impacts would be limited to the vicinity ofthe EJ&E line. While the transaction 
could have some adverse impact on property values, the Final EIS shows that the impacts 
typically would be far less than the amount claimed by some ofthe commenters. Furdier, the 
Final EIS contains mitigation to reduce the potential quality of life impacts, such as conditions 
requiring applicants to fumish fencing, identify at-grade crossings where additional pedestrian 
warning devices may be warranted, and make Operation Lifesaver programs and informational 
materials regarding railroad safefy available. The Board is satisfied that the EIS has fiiUy and 
appropriately analyzed potential qualify-of-life concems and that the conditions imposed on the 
fransaction (which include applicants' voluntary mitigation and additional conditions developed 
by SEA) are sufficient to minimize or eUminate them. 

Emergency Response. In the Draft EIS, SEA determined that the fransaction could 
adversely affect emergency service providers by increasing the potential for delay at 
highway/rail at-grode crossings due to increased frain operations on the EJ&E line. Based on 
public comments on the Draft EIS, SEA performed additional analysis and determined that there 
were a total of 14 fire protection and hospital facilities that might be substantially affected by the 
transaction. See Final EIS Section 2.6, at 2-49 - 2-65; Table 4.2-2. With the exception of one 
facilify that would not need mitigation because of a grade-separated crossing within a 3-mile 
radius of its location and six facilities located in communities with negotiated agreements, the 
Board is imposing mitigation to minimize impacts on emergency response at each ofthese 
facilities. The Board's mitigation requires applicants to install a real-time video monitoring 
(CCTV) system with video cameras at appropriate locations so that the movement of trains can 
be monitored and reasonably predicted. It also requires applicants to frain two individuals from 
each affected emergency service provider to use the system. See Final EIS at 4-26. Applicants 
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also proposed several voluntary conditions (VM-42 through 48) diat address potential impacts of 
the fransaction on emergency vehicles and during constmction. 

Commenters raised concems about how grade-crossing cameras con help emergency 
responders and the people they are attempting to help if the cameras were to show, for instance, 
that all area crossings are blocked. However, as the Final EIS explains, since die EJ&E line is in 
place and an active rail line today, the affected emergency service providers' current dispatching 
process includes the possibUify that a crossing could be blocked. The mitigation that die Board 
is imposing will provide the emergency dispatchers with better and more timely information so 
that diey can either take pre-planned ahemative routes or dispatch services from alternative 
faciUties when appropriate. Therefore, the Board's mitigation is reasonable and feasible to 
address the potential impacts on emergency response discovered during the environmental 
review. 

School Safety. Many commenters on the Draft EIS raised concems regarding how the 
increased traffic along the EJ&E line might impact the safefy of school children. Commenters 
stated that school buses cross the railroad tracks daily and could be delayed if crossings are 
blocked by frains, and that school children and other pedestrians could be at risk crossing the 
fracks by foot or bicycle. In response, SEA performed additional analysis to identify schools 
located along the EJ&E rail line that might be adversely impacted by increased frain fraffic. In 
addition, applicants proposed voluntary mitigation to provide fencing along the EJ&E Une 
right-of-way (ROW) for schools and parks widiin 0.25 miles of die ROW (VM-10), to identify 
at-grade crossings where additional pedestrian warning devices may be warranted (VM-10); and 
to provide informational materials conceming raiboad safefy for schools within 0.50 miles ofthe 
ROW (VM-11). Applicants further agreed to make Operation Lifesaver programs available to 
affected schools (VM-43 and VM-44). f 

The Board is imposing applicants' voluntary mitigation along with the additional 
conditions (nos. 11 and 12) developed by SEA to strengthen it. The Board acknowledges that 
the safefy of school children and pedestrians, as well as school bus delay, are important issues. 
But the EIS shows that the transaction would have only a minor adverse impact beyond existing 
risk at highway/rail at-grade crossings. In these circumstances, the Board finds that the 
conditions it is imposing ore adequate to address the potential incremental adverse impact ofthe 
transaction. 

Noise and Vibration. As explained in the Final EIS, appUcants have proposed voluntary 
noise mitigation that would result in meaningful and appropriate noise reduction (see VM-3 
through VM-5 and VM-77 through VM-83), which include constmcting noise control devices 
such as noise barriers, installing vegetation or berms, or installing enhanced waming devices to 
allow communities to achieve quiet zone requirements. Also, the Board has imposed additional 
noise mitigation that requires applicants to consult widi affected communities to identify 
locations where wheel squeal is considered a nuisance. The Board is also imposing a quiet zone 
condition for Barrington, noise mitigation for fransaction-related constmction activities, and 
vibration mitigation for Fermilab. Thus, the concems raised about noise and vibration have been 
appropriately addressed. 
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Hazardous Materials. The EIS concludes that the fransaction would increase the risk of 
an accident involving the discharge of a hazardous material along the EJ&E line and decrease 
this risk along the CN Unes into Chicago. The Final EIS also explains, however, that the 
likelihood of a hazardous material incident or spill remains low throughout the region on aU of 
these rail lines. Furthennore, the EIS shows that existing regulations, along with applicants' 
cunent system of spiU prevention and emergency spill response, and the voluntary and other 
mitigation the Board is imposing, will be adequate and more effective to address issues related to 
hazardous material shipments and possible spills than other containment measures suggested by 
commenters (such as impermeable membranes). 

Passenger, Commuter Rail, and Airport Issues. As noted above, in a letter dated 
December 9,2008, CN and Amfrak jointly informed the Board that they reached an agreement to 
amend the operating agreement between Illinois Cenfral Raiboad Company and Amtrak, dated 
Febmary 1,1995, which governs Amtrak's continued use ofthe St. Charles Air Line in Chicago. 
CN and Amfrak ask the Board to accept the terms ofthe agreement in Ueu of applicants' 
voluntary mitigation measure 37, which the Board wiU do (see amended VM-37 and condition 
no. 62). The parties' agreement eliminates any remaining issues related to Amtrak. 

In response to conunents on the Draft EIS raising concems about the effects ofthe 
transaction on Mefra's STAR Line and future NICTD expansion plans, SEA performed 
additional detailed analysis for the Final EIS (as explained at 2-19 to 2-28). Based on this 
analysis, we conclude that the fransaction 'will not have a substantial adverse effect on the 
potential implementation ofthe STAR Line service on the EJ&E line and that the transaction 
could potentially benefit future NICTD plans. There is also mitigation assuring continued 
discussion and cooperation vnth Metra on development ofthe proposed STAR Une, including 
possible use ofthe EJ&E line (VM-39) and mitigation providing for continued access to the 
pedestrian tunnel between the Metra Park-n-Ride lot and the Mefra Matteson frain station 
(VM-40). This mitigation is adequate to address the potential concems about these issues raised 
during the EIS process. 

Concems related to the effects ofthe fransaction on Gary/Chicago Intemational Airport 
expansion plans also have been addressed. The Board's environmental mitigation includes a 
condition (no. 19) requiring applicants to adhere to the terms of a preliminary memorandum of 
understanding (PMOU), announced in June 2008, to prevent the transaction from affecting the 
airport's expansion plans. The PMOU provides a framework to address such issues as relocation 
ofthe EJ&E line, construction of a bridge over the existing NS Gary Branch, and construction of 
a grade-separated crossing at Indusfrial Highway. 

--•N 

'"^ In addition to the regulations cited in the Final EIS, there are new federal regulations 
goveming the transportation of hazardous materials with which applicants must comply. See 
Hazardous Materials: Enhancing Rail Transportation Safety and Security for Hazardous 
Materials Shipments. 73 FR 72182 (Nov. 26,2008) (final mle ofthe Pipeline and Hazardous 
Materials Safefy Adminisfration (PHMSA), Department ofTransportation (DOT)). 
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Environmental Justice. SEA did not identify any disproportionately high and adverse 
effects on minorify or low-income populations in the EIS. However, in recognition ofthe large 
Spanish-speaking population in the Chicago mefropolitan area and along many segments ofthe 
EJ&E Une, applicants committed to distributing all media information in Spanish as well as 
English (see VM-2) and to providing Operation Lifesaver programs in Spanish upon request (see 
VM-44). • 

During die preparation ofthe Draft EIS, SEA conducted environmental justice oufreach 
meetings with leaders who represented community groups and church congregations near the 
EJ&E line. At those meetings, SEA sometimes needed a translator. As a result, SEA 
recommended, and the Board is imposing, conditions requiring that certain materials and 
programs be made available in both English and Spanish, upon request. 

Biological Resources. The Board's mitigation requires applicants to designate a local 
resource agency liaison to work closely with Federal, state, and local natural and water resource 
agencies, for 5 years from the effective date ofthe Board's final decision to ensure that adaptive 
management sfrategies are developed to protect the area's threatened and endangered species 
habitat and sensitive ecological resources, such as Cuba marsh and the Lake Renwick heron 
rookery, near Barrington. See conditions 29-33. In particular, the Board's mitigation requires 
applicants to work with relevant natural resource stakeholder groups, forest preserve districts, 
and Federal and state agencies, including USFWS, to estabUsh, and fund for a 5-year period 
following this decision, appropriate monitoring programs to identify baseline conditions and 
post-transaction conditions in areas adjacent to forest preserves and designated natural areas for 
species ofconcem to these groups. See condition 30. • 

Following issuance ofthe Fmal EIS, the Board received a submittal from the Illinois 
Natural Resources/Water Resources Stakeholder Group (INR/WRSG), representing four forest 
preserve districts located on the EJ&E line in Lake, Cook, DuPage and Will Counties, Illinois, as 
well as the Ulinois Department of Natural Resources, USFWS, and EPA. In its submittal, 
INR/WRSG explains that it is cunentiy negotiating with the appUcants and asks the Board to 
impose additional mitigation to address potentially adverse impacts to critical habitat and 
wildlife communities caused by constmction ofthe Munger Connection and additional frain 
fraffic on the EJ&E. 

INR/WRSG asserts that applicants' voluntary mitigation measures 64 and 104 and SEA's 
recommended mitigation measures 29 and 30, while a good start, are not adequate to satisfy their 
concems. Consequently, INR/WRSG requests additional mitigation that would require 
applicants to: enter into agreements on the management ofthe four forest preserve districts; 
develop containment facilities at all new and future constmction sites that fraverse wetlands or 
waterways at risk of rapid contamination from possible spills of hazardous materials; transfer 
certain of CN's railway assets entering and terminating within the Goose Lake Prairie State Park; 
develop a website to facilitate communication with all resource management agencies; establish 
a $10.5 million escrow fund with the USFWS Conservation Fund as partial compensation for 
adverse wildlife impacts; fund a 5-year shidy, to be conducted by an independent third-party 
contractor, on the causal impacts on flora, fauna, and aquatic resources along the EJ&E line 
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caused by die fransaction; and confribute S1.5 million annually to the USFWS Conservation 
Fund to meet tiered mitigation obUgations determined by the impact study. 

The Board appreciates die efforts ofthe INR/WRSG and notes that the participation of 
experts with first-hand knowledge and experience in managing natural resources is essential to 
adapting that management in Ught ofthe transaction. The Board has adopted SEA's 
recommended conditions 29-38 and 49-60 so that applicants can address the range of concems 
raised by INR/WRSG in both Illinois and Indiana. There is no reason to believe that the process 
required under these conditions-that is, consultation, coordination, and stody of baseline 
conditions-will not lead to effective solutions consistent with the goals of INR/WRSG. 
Imposition ofthe specific mitigation measures proposed by INR/WRSG would be inconsistent 
with the process contemplated by SEA's recommended mitigation. Further, requiring the 
placement ofthe containment facilities urged by INR/WRSG (impermeable containment 
membranes capable of holding the equivalent of two tank cars of product) within 500 feet of rail 
Unes that traverse sensitive areas would create a new standard for carriers that transport 
hazardous materials. And, as discussed in die Final EIS, die Board fmds that imposing this 
requested condition is unnecessary given existing regulations, appUcants' cunent system of spill 
prevention and emergency spill response, and the voluntary and other mitigation the Board is 
imposing on this fransaction. 

The Board expects that progress toward the goal of mutually acceptable solutions wiU be 
documented in the quarterfy reports mandated by conditions 72-74. If progress is not 
documented m applicants' reports, fiirther action by the Board could be warranted. 

Safety Integration Plan. Pursuant to 49 CFR 1106, applicants prepared a Safety 
Integration Plan (SIP) that specifically addressed the process applicants propose to safely-
integrate the two rail systems. Applicants filed the SIP with the Board on December 28,2007, 
and submitted the SIP to FRA for review. On June 27,2008, the applicants submitted a revised 
version ofthe SIP addressing certain points raised by FRA, and FIIA has approved the revised 
SIP. SEA also independentiy revievred both versions ofthe SIP. To ensure that applicants 
complete the ongoing SIP process, the Board is imposing conditions requiring applicants to 
comply with their approved SIP, which may be modified and updated as necessary to respond to 
evolving conditions. Under the Board's conditions, the ongoing safety integration process shall 
continue until FRA notifies the Board that the integration of applicants' operations has been 
safely completed. 

Threatened or Endangered Species. In preparing the Final EIS, SEA and applicants met 
with the USFWS to discuss concems raised about the Hine's emerald dragonfly, Kamer blue 
butterfly, Indiana bat, Eastem prairie fringed orchid, turtle crossings, and noise effects on 
migratory birds. See Final EIS at 4-30. AppUcants have provided voluntary mitigation to avoid 
impacts with Federally or state-listed threatened or endangered species and other species of 
concern. See VM-102 dirough VM-108. In addition, SEA recommended conditions 49 through 
54 that require additional mitigation to protect biological resources. Based on extensive informal 
consultation and the Biological Report submitted to USFWS (see Final EIS, Appendix A.9), 
SEA concludes that the fransaction may affect, but is not likely to adversely affect, listed 
threatened or endangered species. On December 16,2008, USFWS provided its formal 
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concunence finding that, as conditioned, the fransaction may proceed without adversely 
affecting listed threatened or endangered species. Thus, all issues involving threatened or 
endangered species have been adequately resolved. 

Conclusion. The Draft EIS and Final EIS demonsfrate tiiat the Board has taken die 
requisite "hard look" at environmental issues in this case. The Board concurs with SEA's 
detailed analysis and conclusions regarding the potential envbonmental benefits and haims ofthe 
transaction and has imposed reasonable and feasible measures to reduce or eliminate potential 
adverse envbonmental impacts ofthe fransaction. The Board recognizes that the transaction may 
have adverse environmental effects that cannot be fully mitigated. For example, horn noise from 
train operations caimot be fully mitigated without compromising safety. And even with 
mitigation, there wiU stiU be vehicle delays at highway/raU at-grade crossings. However, many 
of the potential effects (such as vehicle delay) pertain to existing conditions that are present 
today. Moreover, at the same time that applicants will increase rail traffic along the EJ&E line, 
there wiU be conesponding decreases in rail fraffic, and potential envbonmental benefits, in 
communities along the CN Unes in the Chicago area where CN rail traffic is routed today. Given 
the substantial transportation benefits ofthis transaction to shippers and interstate commerce, 
discussed above, the Board is satisfied that the final conditions that it imposes here provide 
appropriate safeguards to ensure that applicants maintain safe operations and protect the 
envbonment and the quaUty of life in affected communities to the extent practicable foUowing 
applicants' acquisition of EJ&EW. 

Administrative Appeals. Finally, under the CEQ regulations (40 CFR 1506.10(b)), 
agencies must wait 30 days from EPA's Federal Register notice announcing the availability of 
the Final EIS before issuing a final decision unless they have an intemal appeal process. The 
Board has such a process (see 49 CFR 1115.3(a) (petitions for reconsideration)) and may, 
therefore, issue this final decision in less than 30 days from December 12,2008, the date that the 
Final EIS was noticed. The Board agrees, however, with SEA's recommendation to extend the 
adminisfrative appeal process to pennit parties to seek agency reconsideration ofour final 
decision within 30 days after it is served, rather than the typical 20 days under 49 CFR 1115.3(e). 
The Board will consider any petitions for reconsideration in a subsequent decision. 

Based on the record, the Board finds: 

1. The acquisition of confrol by Canadian National Railway Company and Grand Tmnk 
Corporation of EJ&E West Company, as conditioned, will not substantially lessen competition, 
create a monopoly, or restrain trade in fieight surface transportation in any region ofthe United 
States. The Board further finds that, to die extent that there are any anticompetitive effects, they 
are insubstantial and are outweighed by the public benefits. 

2. As conditioned, this action will not significantly affect either the quality ofthe human 
environment or the conservation of energy resources. 
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It is ordered: 

1. In STB Finance Docket No. 35087, the proposed acquisition of confrol by Canadian 
National Railway Company and Grand Trunk Coiporation of EJ&E West Company is approved, 
subject to the imposition ofthe conditions discussed in this decision. 

2. In STB Finance Docket No. 35087 (Sub-No. 1), the corporate family fransaction 
referenced in the notice filed October 30,2007, is audiorized pursuant to the class exemption at 
49 CFR 1180.2(d)(3). 

3. In STB Fmance Docket No. 35087 (Sub-No. 2), die CCP frackage rights referenced in 
the notice filed October 30,2007, is authorized pursuant to the class exemption at 49 CFR 
1180.2(d)(7). 

4. hi STB Finance Docket No. 35087 (Sub-No. 3), the GTW frackage rights referenced 
in the notice filed October 30,2007, is authorized pursuant to die class exemption at 49 CFR 
1180.2(d)(7). 

5. In STB Finance Docket No. 35087 (Sub-No. 4), the IC frackage rights referenced in 
the notice filed October 30,2007, is authorized pursuant to die class exemption at 49 CFR 
1180.2(d)(7). 

6. In STB Finance Docket No. 35087 (Sub-No. 5), the WC trackage rights referenced in 
the notice filed October 30,2007, is authorized pursuant to the class exemption at 49 CFR 
1180.2(d)(7). 

7. In STB Finance Docket No. 35087 (Sub-No. 6), die CNR frackage rights referenced in 
the notice filed October 30,2007, is authorized pursuant to the class exemption at 49 CFR 
1180.2(d)(7). 

8. In STB Finance Docket No. 35087 (Sub-No. 7), die CNR frackage rights referenced in 
the notice filed October 30,2007, is authorized pursuant to the class exemption at 49 CFR 
1180.2(d)(7). 

9. Applicants must comply with all the conditions imposed in this decision, including, 
but not limited to all the conditions reflected in Appendix A, whether or not such conditions are 
specifically referenced in these ordering paragraphs. 

10. Applicants must adhere to their representation that a unified CN/EJ&EW will not 
engage in "vertical foreclosure" by closing gateways, but, rather, shall keep all gateways affected 
by the control transaction open on commercially reasonable terms. 

11. Applicants must adhere to their representation that they "wUl waive any defenses 
they might otherwise have as a result ofthe CN/EJE transaction, under die general principle that 
the Board does not separately regulate bottieneck rates, in circumstances where shippers prior to 
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the CN/EJE fransaction would have been entitled to regulation of a bottleneck rate under die 
Board's 'contract exception' to the general mle." 

12. AppUcants must comply with the monitoring and oversight condition imposed in this 
decision, and, in connection therewith, must file the monthly operational and quarterly 
environmental reports containing information discussed in this decision. 

13. Approval ofthe CN/EJ&EW confrol appUcation is subject to the condhions for the 
protection of railroad employees described in New York Dock Rv.—Confrol—Brooklvn Eastem 
Dist.. 360 LCC 60 (1979). 

14. Applicants are required to adhere to any and all ofthe representations they made on 
the record during the course ofthis proceeding, whether or not such representations are 
specifically referenced in this decision. 

15. Any condition that was requested by any party in the STB Finance Docket No. 35087 
proceeding that has not been specifically approved in this decision is denied. 

16. Parties have until January 23,2009, to file petitions for reconsideration. Replies 
must be filed by Febraaiy 12,2009. 

17. This decision shall be effective on January 23,2009. 

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissioner 
Butfrey. Vice Chairman Mulvey and Commissioner Butfrey commented with separate 
expressions. 

Anne K. Quinlan 
Acting Secretary 
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VICE CHAIRMAN MULVEY, commenting: 

I write separately to express my reasons for voting to approve the fransaction before us. 

From an economic policy perspective, I see the proposed project as one of national, if not 
intemational, significance. It is also a project that portends the future of transportation planning. 
Improved mobUity of fieight through the Chicago area is key to our economy. Those 
commodities traversing the area include components for constraction and production of 
manufactured goods, energy resources, and finished goods- all of which contribute to the 
quality of life our citizens enjoy. Increased use of existing rail infirastmcture is exactly the type 
of project our nation must support and implement if we are serious about shifting truck traffic to 
rail and reducing road fraffic congestion. 

From a legal perspective, in my view, 49 U.S.C. 113'24(d) requires that the Board 
consider only competitive impacts in determining whether to approve or disapprove a "minor" 
merger transaction. I do not believe that the Board can deny approval of such a merger on 
grounds other than potential anticompetitive impacts. As stated in our decision, there wiU be no 
anticompetitive effects here, but even if there were, those effects would be outweighed by the 
public interest in meeting significant transportation needs. 

It is gravely unfortunate that this project will impact the communities around Chicago to 
the extent it wiU, and I am a proponent ofthe enhanced mitigations we are ordering here. 
Indeed, I would have prefened that the Board reqube additional and more stringent mitigations. 
Specifically, I would have prefened an approach that closely tied mcreasing levels of mitigation 
at applicants' expense to increasing levels of rail fraffic, above the projections used in our 
analysis ofthis case. I will carefully scrutinize any divergence from applicants' projections -
both on rail and vehicular fraffic - in fiiture oversight proceedings. 

NEPA directs that agencies take a so-caUed "hard look" at potential envbonmental 
impacts in carrying out their mandates. I am satisfied we have done so. The Board has the 
ability to soften the adverse environmental impacts of a merger fransaction through reasonable 
mitigations. Our monitoring and oversight conditions will assure that the mitigations we order 
here continue to be reasonable once the transaction is implemented and operational. 

For these reasons, in addition to those in the Board's decision, I vote to approve the 
applicants' transaction. 

•" : '"• K ) 

56 

P0331 



STB Finance Docket No. 35087, etal 

COMMISSIONER BUTTREY, commenting: 

I join the Board's decision today to approve the proposed confrol fransaction, but I am 
filing this separate expression to make clear that I would have gone much farther in imposing 
conditions to mitigate its environmental impacts. I appreciate the hard work that has been done 
by the Board's Section of Envbonmental Analysis and the Board's consultant. However, as I 
explained at the public meeting held on November 18,2008, to discuss SEA's recommendations, 
I do not feel that the mitigation conditions outlined in the Final EIS will be enough. And 
although the Board's decision today does go beyond SEA's recommendations in some respects, I 
would have gone even farther. 

In this proceeding, much has been made ofthe issue of congestion on die five existing 
CN lines within the City of Chicago. Indeed, that is the heart of applicants' case for approval of 
the fransaction based on fransportation benefits. Furthermore, the anticipated amelioration of 
some of that existing inner city congestion is the only basis for the Final EIS's conclusion that 
there are benefits sufficient to offset the high envbonmental impacts expected for the 
communities along the existing EJE lines, including several environmentally pristine nature 
preserves. 

I fully support the Board's decision to retain jurisdiction over diis transaction and to 
continue oversight for at least five years and to impose monthly monitoring and public reporting 
by CN. This will enable the Board, if necessary, to take additional steps or impose additional 
requbements if conditions wanant However, I would have gone farther. Consistent with what a 
number of commenting parties requested, I would have imposed strict traffic caps on the existing 
CN lines within the City of Chicago as CN's frains are shifted to the outer EJE lines, to ensure 
that the touted benefits of reduced fraffic on the inner city lines would be preserved. In this 
coimection, I would be willing to reopen this proceeding during the oversight and monitoring 
period if it appears that the applicants do not live up to the commitment to reduce the number of 
train frequencies in the urban communities. 

I also would have requbed applicants to reach a mutually-acceptable mitigation 
agreement with every impacted community along the EJE lines before rail volumes could be 
increased above pre-transaction levels. I commend CN for having reached agreements with 
many ofthe impacted communities. Although this process started slowly, the pace began to pick 
up toward the end ofthe proceeding after the sfrength of the opposition became clear. I feel 
sfrongly that this process should be allowed to continue. No one is in a better position to 
determine what mitigation measures are needed and appropriate than the affected communify 
itself. In my view, diis Board should not presume to know better than the affected communities 
what mitigation will be required in the public interest. If this fransaction fruly has as many 
potential benefits as applicants claim, then I believe that national, state and local officials would 
have every incentive to help CN and the affected communities along the EJE reach reasonable 
compromises in a timely fashion, so that the overall benefits ofthis fransaction could be 
achieved. 
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The Chicago area is and has long been a major transportation hub for aU modes of ^•^•}J 
transportation — rail, highway, air and water. The insufficiency ofthe existing Chicago-area rail 
infrastmcture to handle present and future needs for freight and passenger fransportation is weU 
known. Possible approaches to solve the problem have been discussed at the local, state, 
regional and national level for some time. The CREATE project attempted to address the 
problem on a comprehensive basis but has not yet gained sufficient momentum to provide the 
answer. In the meantime, individual railroad companies have taken steps to ameliorate their own 
situations. For mstance, new intermodal facilities have been built far outside the city to avoid 
much of die congestion, and other infirasfaructure projects have been undertaken by individual 
railroads in an effort to remove some of theb incUvidual bottlenecks. 

This fransaction is an effort by CN to address its own problems in moving fraffic through 
Chicago. Much ofthis fraffic will be low value intermodal and merchandise fraffic from the 
Pacific rim moving through Chicago on its way to other destinations in the Midwest and 
Southeast. While I see the benefits to CN's rail operations, I beUeve that it is unfortunate that 
this fransaction does not address Chicago's insufficient rail infrastracture on a more 
comprehensive basis. I also fear that it could inhibit future much-needed regional commuter rail 
options including the proposed STAR Line service. 

For aU of these reasons, I would have required CN to do more to assure the benefits and 
ameliorate the impacts, as conditions ofthe Board's approval ofthis fransaction. 
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APPENDIX A: ENVIRONMENTAL CONDITIONS 

Applicants' Voluntary Mitigation 

Safefy 

Grade Crossings 

VM 1. Applicants shall consuU with appropriate agencies to detennine the final design and 
other details ofthe grade crossing protections or rehabilitations on EJ&EW's rail line. 
Implementation of all grade crossing protections shaU be subject to the review and 
approval ofthe Federal Railroad Administration ("FRA") and the appropriate state 
Departments ofTransportation. 

VM 2. Applicants shall coordinate with the appropriate state departments of transportation, 
counties, and affected communities along die EJ&E rad line to develop a program for 
installing temporary notification signs or message boards, where warranted, in 
railroad right-of-way ("ROW) at highway/raU at-grade crossings, clearly advising 
motorists ofthe increase in train fraffic on affected rail line segments. The format 
and lettering ofthese signs shall comply with the Federal Highway Adminisfration's 
(FHWA) Mmual on Uniform Traffic Control Devices (FHWA 2007b) and shall be in 
place no less than 30 days before and 6 months after the acquisition by CN ofthe 
confrol of EJ&EW. The Applicants shall conduct a media campaign diroughout the 
affected counties and communities sunounding the EJ&E raillbie advising the public 
of increased operations along the EJ&E rail line. The campaign shaU include die use 
of different media (radio, television, newspaper, Internet). Applicants shall distribute 
all information in both EngUsh and Spanish, where appropriate. 

VM 3. Where necessary for implementation of a Quiet Zone, and in consultation with the 
affected community, FRA, and the appropriate state Department ofTransportation, 
Applicants shall consbruct or install roadway median barriers to reduce the 
opportunity for vehicles to maneuver around a lowered gate. 

VM 4. AppUcants shall cooperate with the municipalities affected to determine which 
improvements would be necessary for existing Quiet Zones to maintain FRA 
compliance. 

VM 5. Applicants shall cooperate with interested communities for the establishment of Quiet 
Zones and assist in identifying supplemental or altemative safefy measures, practical 
operational methods, or technologies that may enable the communify to establish 
Quiet Zones. 

VM 6. Applicants shall consult with affected communities to improve visibilify at highway 
rail at-grade crossings by clearing vegetation or installing lighting to illuminate 
passing or stopped trains. 

VM 7. Within 6 months of acquisition by CN ofthe confrol of EJ&EW, AppUcants shall 
cooperate with the Illinois Department ofTransportation, Indiana Department of 
Transportation and other appropriate local agencies to coordinate a review of 
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corridors surrounding highway/rail at-grade crossings to examine safety and 
adequacy ofthe existing waming devices, and identify remedies to improve safefy for 
highway vehicles. 

VM 8. Where grade-crossing rehabilitation is agreed to. Applicants shall assure that 
rehabiUtated roadway approaches and rail line crossings meet or exceed the standards 
ofthe State Department of Transportation's rales, guidelines, or statutes, and the 
American Railway Engineering and Maintenance of Way Association ("AREMA") 
standards, with a goal of eliminating rough or humped crossings to die extent 
reasonably practicable. 

VM 9. For each of the pubUc grade crossings on EJ&EW's rail line, AppUcants shall provide 
and maintain permanent signs prominently displaying both a toll-free telephone 
number and a unique grade-crossing identification number in compliance with 
Federal Highway Regulations (23 CFR. Part 655). The toll-free number shall enable 
drivers to report accidents, malfunctioning warning devices, stalled vehicles, or other 
dangerous conditions and shall be answered 24 hours per day by Applicants' 
personnel. At crossings where EJ&EW's ROW is close to another rail carrier's 
crossing, Applicants shaU coordinate with the other rail cairier to establish a 
procedure and share information regarding reported accidents and grade-crossing 
device malfunctions.' 

VM 10. Within 6 months of acquisition by CN of the confrol of EJ&EW, Applicants shall 
cooperate with school and park districts to provide fencmg where schools or parks are 
within one-quarter mile ofthe right of way and to identify at-grade crossings where 
additional pedestrian waming devices may be wananted. 

VM 11. Applicants shall continue ongoing efforts with communify officials to identify 
elementary, middle, and high schools within 0.5 miles of EJ&EW's ROW and 
provide, upon request, informational materials concerning raiboad safefy to such 
identified schools. 

VM 12. Within 6 months of the effective date of the Board's final decision. Applicants shall 
initiate review ofthe locations of designated pedestrian and recreational trail at-grade 
crossings along the EJ&E rail line that would see an increase in train fraffic under the 
Proposed Action. The Applicants shall cooperate in the review with local agencies 
and communify frail groups to assess the adequacy ofthe existing waming devices, to 
ascertain if particular trail uses or issues reduce the effectiveness ofthese waming 
devices, and to identify appropriate remedies to improve safefy for pedestrian and 
recreational trail users. 

Construction 

VM 13. Before starting any constmction activities for the proposed connections or installation 
of double track, AppUcants shaU develop - in conjunction with the affected 
communities and local fire and emergency response departments along the EJ&E rail 
line - an adequate plan for fire prevention and suppression and subsequent land 
restoration during constraction and operation along the EJ&E rail line. Applicants 
shall submit the plan to local communities and local fire and emergency response 
departments. Applicants' plan shall ensure that all non-turbocharged locomotives are 
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equipped with functional spark arresters on exhaust stacks, and cany fire 
extinguishers suitable for flammable liquid fbes, electrical fires, and combustible 
materials fires, as well as provide for the installation of low-spark brake shoes on all 
locomotives. 

Hazardous Materials Transportation 

VM 14. Applicants shall comply with the current Association of American Railroads 
("AAR") "key route" guidelines, found in AAR Circular No. OT-55-I, and any 
subsequent revisions. 

VM 15. Applicants shall comply with the current AAR "key train" guidelines, found in AAR 
Circular No. OT-55-I, and any subsequent revisions. 

VM 16. To the extent permitted and subject to applicable confidentialify limitations, 
AppUcants shall distribute to each local emergency response organization or 
coordinating body in the communities along the key routes a copy ofthe Applicants' 
current Hazardous Materials Emergency Response Plans. 

VM 17. Applicants shall incorporate EJ&EW into their existing Hazardous MsUerials 
Emergency Response Plan. 

VM 18. Applicants shall comply with all hazardous materials regulations of the United States 
Department ofTransportation (including the Federal Railroad Administration and the 
United States Pipeline and Hazardous Materials Safefy Administration) and 
Department of Homeland Securify (including the Transportation Securify 
Administration). Applicants shall dispose of all materials that cannot be reused in 
accordance with applicable law. 

VM 19. Upon request. Applicants shaU implement real-time or desktop simulation emergency 
response drills with the voluntary participation of local emergency response 
organizations. 

VM 20. Applicants shall continue theb ongoing efforts with communify officials to identify 
the public emergency response teams located along EJ&EW and shall provide, upon 
request, hazardous material training. 

VM 21. Applicants shall conduct Transportation Communify Awareness and Emergency 
Response Program (TRANSCAER) workshops (training for communities through 
which dangerous goods are fransported) in those communities along the EJ&E rail 
Une that request this training. 

VM 22. Applicants shall assist in the hazardous materials training emergency responders for 
affected communities that express an interest in such framing. Applicants shall 
support through funding or other means the training of one representative from each 
ofthe communities located along the EJ&E rad line segments where the 
transportation of hazardous materials would increase. Applicants shall complete the 
training within 3 years from the date that the Applicants initiate operational changes 
associated with the Proposed Action. 

VM 23. Applicants shall develop internal emergency response plans to allow for agencies to 
be notified in an emergency, and to locate and inventory the appropriate emergency 
equipment. Applicants shall provide the emergency response plans to the relevant 
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state and local authorities within 6 months of acquisition by CN ofthe confrol of 
EJ&EW. 

VM 24. Applicants shall provide dedicated toll-free telephone number to the emergency 
response organizations or coordinating bodies responsible for communities located 
along die EJ&E rail line. This telephone number shall provide access to applicant 
personnel 24 hours per day, 7 days a week, enabling local emergency response 
personnel to obtain and provide information quickly regarding the fransport of 
hazardous materials on a given train and appropriate emergency response procedures 
should a train accident or hazardous materials release occiu*. 

VM 25. In accordance with dieir Emergency Response Plan, Applicants shaU make the 
requbed notifications to the appropriate Federal and state environmental agencies in 
the event of a reportable hazardous materials release. Applicants shall work with the 
appropriate agencies such as the United States Fish and Wildlife Service, Ulinois 
Envbonmental Protection Agency and Indiana Department of Environmental 
Management to respond to and remediate hazardous materials releases with the 
potential to affect wetlands or wildlife habitat(s), particularly those of federally 
direatened or endangered species. 

VM 26. Prior to initiating any Transaction-related constraction activities. Applicants shaU 
develop a spill prevention plan for petroleum products or other hazardous materials 
during consfruction activities. At a minimum, the spill prevention plan shaU address 
the following: 

o Definition ofwhat constitutes a reportable spill; 
o Requirements and procedures for reporting spills to appropriate govemment 

agencies; 
o Methods of containing, recovering, and cleaning up spilled material; 
o Equipment available to respond to spiUs and location of such equipment; and 
o List of govemment agencies and Applicants' management personnel to be 

contacted in the event of a spiU. In the event of a reportable spill, AppUcants 
shall comply with their spiU prevention plan and applicable Federal, state, and 
local regidations pertaining to spiU containment and appropriate clean-up. 

Transportation Systems 

Grade Crossing Delay 

VM 27. Applicants shall comply with the Voluntary Mitigation Agreement concluded with 
the Cify of Joliet, which among other things addresses delay at the public 
highway/rail at-grade crossings at Woodraff Road and Washington Street. 

VM 28. Although Applicants have not identified any grade crossings, other than Woodraff 
Road and Washington Street, that would require mitigation under SEA's established 
standards, AppUcants shall, upon request, cooperate with municipalities and counties 
in support of their efforts to secure fiinding, in conjunction with appropriate state 
agencies, for grade separations where they may be appropriate under criteria 
established by relevant state Department ofTransportation. Applicants shall 
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contribute their statutorily required amount of flmding to the cost ofthe grade 
separation. 

VM 29. Applicants shall examine frain operations for ways of reducing highway/rail at-grade 
crossing blockages. 

VM 30. Applicants shall cooperate with the appropriate state and local agencies and 
municipaUties to: 

o Evaluate the possibilify that one or more roadways Usted in Table ES-1 [ofthe 
Draft EIS] could be closed at the point where it crosses the EJ&E rail line, in 
order to eliminate the at-grade crossing, 

o Improve or identify modifications to roadways that would reduce vehicle 
delays by improving roadway capacify over the crossing by constiuction of 
additional lanes. 

o Assist in a survey of highway/rail at-grade crossings for a detennination ofthe 
adequacy of existing grade crossing signal systems, signage, roadway striping, 
traffic signaling inter-ties, and curbs and medians, 

o Identify conditions and roadway, signal, and waming device configuration 
may trap vehicles between waming device gates on or near the highway/rail 
at-grade crossing, 

o Cooperate with state and local agencies to develop and implement a plan to 
grade-separate the highway/rail crossing. 

VM 31. Applicants shaU instaU power switehes along EJ&EW where Applicants detennine 
that manual switches could cause stopped frains to block grade crossings for 
excessive periods of time and that power switches would increase the speed of rail 
traffic and reduce the likelihood of such blockages. 

VM 32. In order to minimize the number of trains being stopped by operators at locations that 
block grade crossings on the EJ&EW system. Applicants shall work with other 
raiboads to establish reasonable and effective policies and procedures to prevent 
other railroads' trains from interfering with Applicants' trains on EJ&EW. 

VM 33. Applicants' design for wayside signaling systems shall be configured and 
implemented to minimize the length of time that trains or maintenance-of-way 
vehicles or activities occupy at-grade crossings or unnecessarily activate grade-
crossing waming devices. 

VM 34. Applicants shall install control signals ("A" block or absolute stop signals) at the ends 
of sidings, double frack sections, crossovers, and other confrol switch locations 
(Applicants 2008a). 

VM 35. Applicants shall operate under U.S. Operating Rule No. 526 (Public Crossings), 
which provides that a public crossing must not be blocked longer than 10 minutes 
unless it cannot be avoided and that, if possible, rail cars, engines, and rail equipment 
may not stand closer than 200 feet from a highway/rail at-grade crossing when there 
is an adjacent frack (Applicants 2008a). If the blockage is likely to exceed this time 
frame, then the train shall be promptly cut to clear the blocked crossing or crossings. 

VM 36. Applicants shall develop and submit to SEA a report on frequency and duration of 
train delays at crossing for a period covering the first 3 years of operational changes. 
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Commuter and Passenger RaU Service 

VM 37. Applicants and the National Raiboad Passenger Corporation (Amfrak) will amend the 
Febraary 1,1995 operating agreement between Illinois Cenfral Railroad Company 
(IC) and Amfrak to provide as follows: 1) IC shaU maintain the St. Charles Air Line 
Route and Markham-to-Grand Crossing Route (as each is defined in the Settlement 
Agreement for purposes ofthe 1995 Agreement) for use by Amfrak at not less than 
the 1995 Agreement Section 4.2, "Maintenance of Rail Lines," conditions existing on 
April 28,2008; 2) Costs paid to IC by Amfrak for use ofthe St. Charles Ab Line 
Route shall be capped at theb April 28,2008 levels, adjusted only for inflation 
pursuant to the formula in Appendix IV ofthe 1995 Agreement (as it may be 
amended); 3) Costs paid to IC by Amfrak for use ofthe Markham-to-Grand Crossing 
Route shall be determuied on the same basis as costs for Amfrak's use of IC's lines 
between Markham and New Orleans; 4) Amfrak's rights and obligations under these 
conditions regarding the St. Charles Air Line Route shall cease upon the earUer of 
(a) six (6) months after Amtrak begins to provide regularly scheduled passenger rad 
service eidier over the Grand Crossing Router or over another route that provides an 
altemative to the St. Charles Air Line Route for passenger rail service to or from 
Union Station in Chicago that is acceptable to Amfrak, or (b) such time as Amfrak 
ceases for a continuous period of one (1) year to use the St. Charles Ab Line Route to 
provide regularly scheduled passenger service at least three (3) days per week to and 
from Union Station in Chicago; 5) Amfrak's rights and CN's obligations under these 
conditions regarding the Markham-to-Grand Crossing Route shall cease upon such 
time as Amtrak ceases for a continuous period of one (1) year to use the Markham-to-
Grand Crossing Route to provide scheduled passenger rail service at least 
three (3) days per week to and from Union Station in Chicago.. 

VM 38. Applicants shaU operate the key interlockings at West Chicago and Banington, 
Illinois, according to the current agreements under which EJ&E operates. Those 
agreements require EJ&E to give priorify to passenger frains over either UP or EJ&E 
freight trains (Applicants 2008k). 

VM 39. Applicants shall work with Metra to explore all options for service on the proposed 
STAR Line, including use ofthe EJ&E rail Une. The timing and implementation of 
STAR Line service remain subject to numerous variables, including securing 
govemment fimding, but the Applicants are committed to continuing discussions with 
Metra on die STAR Line (Applicants 2008J). 

VM 40. During and after constraction, Applicants shall maintain the pedestrian tunnel from 
the Mefra Park-n-Ride lot to the Metra train station on the east side ofthe Chicago 
Subdivision rail line at Matteson (Applicants 20081). 

VM 41. Applicant shad comply with any written and executed curfew agreements that are 
now in effect regarding operations affecting passenger or commuter train service. 

Emergency Vehicle Delay 

VM 42. Applicants shaU notify Emergency Services Dispatching Centers for communities 
along die affected segments of aU crossings blocked by trains that are stopped and 
may be unable to move for a significant period of time. Applicants shall work with 
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affected communities to minimize emergency vehicle delay by maintaining facilities 
for emergency communication with local Emergency Response Centers through a 
dedicated toll-free telephone number; and providing, upon request, dispatching 
monitors diat allow Emergency Response Center dispatching personnel to see 
real-time train locations. 

VM 43. Applicants shall make Operation Lifesaver programs available to communities, 
schools, and other organizations located along die affected segments. 

VM 44. For up to 3 years after acquisition by CN of the control of the EJ&EW, AppUcants 
shall provide Operation Lifesaver programs in Spanish, upon request. 

Construction 

VM 45. At least one month prior to initiation of Transaction-related consfruction activities, 
AppUcants shall provide the information described below regarding Transaction-
related constraction of sidings, double-backing, or connections, as well as any 
additional information, as appropriate, to fire departments and the Local Emergency 
Planning Commissions ("LEPC") for communities within or adjacent to the 
constraction area: 

o The schedule for constraction throughout the project area, including the 
sequence of constraction work relating to public grade crossings and 
approximate schedule for these activities at each crossing; 

o A toU-free number to contact Applicants' personnel, to answer questions or 
attend meetings for the purpose of informing emergency-service providera 
about the project consbruction and operations; and 

o Revisions to this infonnation, including changes in constmction schedule, as 
appropriate. 

VM 46. In undertaking Transaction-related constraction activities. Applicants shaU use 
practices recommended by AREMA and recommended standards for frack 
constraction in the AREMA Manual for Railway Engineering. 

VM 47. During Transaction-related constraction conceming at-grade crossings, when 
reasonably practicable, Applicants shall consult vnth the appropriate state Department 
ofTransportation regarding detours and associated signage, as appropriate, or 
maintain at least one open lane of fraffic at all times to allow for die quick passage of 
emergency and other vehicles. 

VM 48. Applicants shall minimize temporary road closures during consfruction activities 
associated with the connections and double track. Applicants shad manage 
constraction schedules to: 

o Minimize highway/rail at-grade crossing closures 
o Relay highway/rail at-grade crossing closure schedules to local emergency 

service providers 
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Land Use 

General Land Use 

VM 49. Before beginning constmction activify. Applicants shall survey all suitable habitats 
potentially impacted by the constmction activify for Federally and state-listed. 
threatened or endangered plant species. If any listed plant species are located. 
Applicants shall implement a mitigation plan in consultation with the appropriate 
Federal and state agencies. 

VM 50. If identified in die area. Applicants shall coordinate with USFWS-Indiana and The 
Nature Conservancy (TNC) to monitor effects on the Kamer blue butterfly in the 
West Gary Recovery Unit. 

VM 51. Applicants shall continue with the existing agreements for Paul Ales Branch 
operation for the protection ofthe Federally listed Hine's emerald dragonfly. 

VM 52. AppUcants shaU identify suitable habitat for Franklin's ground squinel within 
constraction Umits, and minimize mowing along the ROW beyond what is necessary 
for reasonable raiboad maintenance and safefy. 

VM 53. Land areas that are directly disturbed by Applicants' Transaction-related constraction 
and are not owned by the AppUcants (such as access roads, haul roads, and crane 
pads) shall be restored to their original condition, as may be reasonably practicable, 
upon completion of Transaction-related constraction. 

VM 54. During consbruction, temporaiy barricades, fencing, and/or flagging shall be used in 
sensitive habitats to contain consfruction-related impacts to the area within the 
constiruction Right Of Way ("ROW"). Staging areas shall be located in previously 
distuibed sites and not ui sensitive habitat areas. 

VM 55. To the extent reasonably practicable, AppUcants shall confine constraction fraffic to a 
temporary access road within the constraction ROW or established pubUc roads. 
Where traffic cannot be confined to temporaiy access roads or established public 
roads, Applicants shall make necessary arrangements with landowners to gain access 
from private roadways. The temporary access roads shaU be used only diuring 
project-related constraction. Any temporaiy access roads consfructed outside the rail 
line ROW shall be removed and restored upon completion of constraction unless 
otherwise agreed to with the landowners. 

VM 56. During Transaction-related earthmoving activities. Applicants shall remove topsoil 
and segregate it from subsoil. Applicants shall also stockpile topsoil for later 
application during reclamation of disturbed areas along the ROW. Applicants shall 
place the topsoil stockpiles in areas that would minimize the potential for erosion and 
use appropriate erosion control measures around all stockpiles to prevent erosion. 

VM 57. Applicants shall commence reclamation of disturbed areas as soon as reasonably 
practicable after Transaction-related constraction ends along a particular sfretch of 
rail line. The goal of reclamation shall be the rapid and permanent reestablishment of 
native ground cover on disturbed areas. If weather or season precludes the prompt 
reestablishment of vegetation. Applicants shall use measures such as mulching or 
erosion control blankets to prevent erosion until reseeding can be completed. 
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VM 58. Applicants shall limit ground disturbance to only the areas necessaiy for Transaction-
related constraction activities. 

VM 59. Applicants shall review the Umits of land disturbance prior to constraction to 
determine whether any U.S. Department of Commerce, National Geodetic Survey 
monuments (that is, a government-owned permanent survey marker) would be 
disturbed. If any survey monuments would be disturbed, Applicants shall give a 
90-day notification to the U.S. Department of Commerce. 

VM 60. Applicants shall consult with the appropriate state, counfy personnel, Forest Preserve 
and frail managers prior to constraction activities on state land and shall flag the 
boundaries ofthe ROW. 

VM 61. Applicants shall notify the trail managers of new construction that intersects trails 
during final design. Where possible. Applicants shaU maintain access to all existing 
trails, greenways, and scenic corridors during consfruction. If temporary trail 
closures are requbed during constraction. Applicants shall provide appropriate 
signage to detour pedestrian and recreational frail users to a safe altemate route. 

VM 62. Before constraction of the Applicants' Proposed Munger Connection adjacent to the 
Pratt's Wayne Woods Forest Preserve, Applicants shaU flag the boundaries of die CN 
ROW, die EJ&E ROW, and the portion ofthe Commonwealtii Edison ROW required 
for constraction. AppUcant shall remain within the flagged boundaries. Unless 
agreed by the Forest Preserve Management, no constraction shaU take place outside 
ofthe flagged constraction area. Where possible, Applicants shaU maintain access 
during constraction activities to all existing roads, frails, and facilities within the 
Pratt's Wayne Woods Forest Preserve. 

VM 63. Applicants shall require contractors to dispose of waste generated during Transaction-
related consbruction activities in accordance with all appUcable Federal, State, and 
local regulations. 

Community Outreach 

VM 64. Prior to initiation of Transaction-related constmction activities. Applicants shall name 
a Communify Liaison to: consult with affected communities, businesses, and 
agencies; seek to develop cooperative solutions to local concems regarding 
constraction activities; be available for pubUc meetings; and conduct periodic public 
oufreach regarding Transaction-related constraction activities. The Communify 
Liaison sliaU be available to consult with businesses and agencies until all 
Transaction-related constraction activities are complete. Applicants shall provide the 
name and phone number ofthe Communify Liaison to mayors and other appropriate 
local officials in each communify where Transaction-related constraction activities 
will occur. 

VM 65. AppUcants shall continue their ongoing conmiunify oufreach efforts by maintaining, 
throughout the period of construction of Transaction-related sidings, double-track, 
and connections, a website about the constraction. 
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Residential 

VM 66. Applicants' Transaction-related constraction vehicles, equipment, and workers shall 
not access work areas by crossing residential properties without the permission ofthe 
property owner or occupant. 

Business and Industrial 

VM 67. Applicants' Transaction-related consfruction vehicles, equipment, and workers shall 
not access work areas by crossing business or industrial areas, including parking areas 
or driveways, without advance notice to the business owner. 

VM 68. Applicants shall work with affected businesses or industries to appropriately redress 
Transaction-related constraction activity issues affecting any business or industry. 

VM 69. To the extent reasonably practicable. Applicants shall ensure that enfrances and exits 
for businesses ore not obstracted by Transaction-related constraction activities, except 
as required to move equipment. 

State Lands 

VM 70. Applicants shaU consult with die General Land Office ("GLO") of Illinois to 
coordinate on Easement Agreement for crossing State-owned parks to reach 
Transaction-related constraction areas. 

Utility Corridors 

VM 71. Applicants shall make reasonable efforts to identify all utilities that are reasonably 
expected to.be materially affected by the proposed constraction within their existing 
ROW or that cross theb existing ROW. Applicants shaU notify the owner of each 
such utilify identified prior to commencmg Transaction-related constraction activities 
and coordinate with the owner to minimize damage to utiUties. Applicants shaU also 
consult with utilify owners to design the rail line so that utilities are reasonably 
protected during Transaction-related constraction activities. 

VM 72. Applicants shall use the services of a qualified pipeline engineering firm that is 
familiar with the project area to assist in the identification ofthe various pipeline 
crossings and to assist in the design of crossings as necessary for Transaction-related 
constraction activities. 

Air Qualify 

VM 73. Applicants shall accelerate implementation of EPA locomotive emissions reduction 
efforts by installing idling control systems on their switching locomotives assigned to 
the Chicago area and shall accelerate replacement of switching locomotives that are 
excluded from EPA emission standards and are now in service at Chicago-area yards 
that will experience increased yard activity as a result ofthe Transaction with 
locomotives that are compliant with EPA Tier 0 or more stringent emission standards. 

VM 74. AppUcants, to the extent reasonably practicable, shall adopt efficient fuel saving 
practices that may include a range of operating practices that will help reduce 
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locomotive emissions, such as shutting down locomotives when not in use and when 
temperabires are above 40 degrees. 

VM 75. To minimize fugitive dust emissions created during Transaction-related constraction 
activities, Applicants shaU implement appropriate fugitive dust suppression confrols, 
such as spraying water or other approved measures. AppUcants shaU also regularly 
operate water tracks on haul roads to reduce dust. 

VM 76. Applicants shall work with their confractors to make sure that constraction equipment 
Is properly maintained and that mufflers and other requbed pollution-confrol devices 
are in working condition in order to limit constraction-related air emissions. 

Noise and Vibration 

VM 77. Applicants shall work with affected communities that have sensitive receptors that 
would experience on increase of at least 5 dBA [A-weighted decibel] and reach 
70 dBA to mitigate train noise to levels as low as 70 dBA by cost effective means as 
are agreed to by an affected communify and Applicants. In the absence of such an 
agreement. Applicants shall implement cost effective mitigation diat could include 
such measures as (1) consfructing noise confrol devices such as noise barriers, 
(2) instaUing vegetation or berming, or (3) instalUng, or providing funding for 
installation of, enhanced waming devices in order to provide die level of warning 
necessary to allow the communify to request a waiver from Federal Raiboad 
Administration (FRA) ofthe requirement to sound the hom and achieve quiet zone 
requirements. 

VM 78. Applicants shall consult with affected communities and work with their constiruction 
confractors to minimize, to the extent reasonably practicable, constraction-related 
noise disturbances near any residential areas. 

VM 79. Applicants shall work with their constraction confractors to maintain Transaction-
related constraction and maintenance vehicles in good working order with properly 
fiinctioning mufflers to control noise. 

VM 80. In addition to the development of other noise mitigation measures, Applicants shaU 
consider lubricating curves where doing so would both be consistent widi safe and 
efficient operating practices and significantly reduce noise for residential or other 
noise sensitive receptors. Applicants shaU also continue to employ safe and efficient 
operating procedures that, in Ueu of, or as complement to, other noise mitigation 
measures can have the collateral benefit of effectively reducing noise from frain 
operations. Such procedures include: 

o inspecting rail car wheels to maintain wheels in good working order and 
minimize the development of wheel flats; 

o inspecting new and existing rail for rough surfaces and, where appropriate, 
grinding these surfaces to provide a smooth rail surface during operations; 

o regularly maintaining locomotives, and keeping mufflers in good working 
order; and 

o removing or consoUdating switches determined by Applicants to no longer be 
needed. 
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VM 81. To minimize noise and vibration, Applicants shall instaU and maintain rail and rail 
beds according to AREMA standards. 

VM 82. Applicants shaU comply with FRA regulations establishing decibel Umits for train 
operations. 

VM 83. Applicants shall install or relocate a Wheel Impact Load Detector (WILD) on the 
EJ&E rail line within three years of acquisition by CN of confrol of EJ&EW. 

Biolo^cal Resources 

VM 84. For impacts to non-jurisdictional isolated wetiands habitat along the new line. 
Applicants shaU survey the route to determine if the Hine's emerald dragonfly is 
present along the ROW. 

VM 85. Upon consultation with U.S. Fish and Wildlife Service, should the Hine's emerald 
dragonfly be observed on the site of Transaction-related consbruction activities, 
AppUcants shall implement appropriate measures prior to and during constraction to 
reduce or eUminate impacts on the Hine's emerald dragonfly. 

VM 86. Prior to initiating Transaction-related constraction activities. Applicants shaU consult 
widi the local offices ofthe Natural Resource Conservation Service ("NRCS") to 
develop an appropriate plan for restoration and re-vegetation of the disturbed areas 
(including appropriate seed mix specifications). 

VM 87. During consfruction activify. Applicants shaU take reasonable steps to ensure 
confractois use fill material appropriate for the project area. 

VM 88. Applicants shall, to the extent reasonably practicable, revegetate the bottom and sides 
ofthe drainage ditches using natural recruitment from the native seed sources in the 
stockpiled topsoil. 

Water Resources 

VM 89. In the case where diere is a potential for a raiboad drainage ditch to influence wetland 
hydrology. Applicants shall constmct low permeability clay berms (wetland berms 
adjacent to the drainage channels that would be proximal to die isolated wetiands). 
These berms would minimize the impact to surface water drainage from the proposed 
drainage ditoh. 

VM 90. AppUcants shall compensate in accordance widi USAGE regulations in both Ulinois 
and Indiana for wetland impacts that cannot be avoided and for impacts that are 
determined by USAGE to be on waters of the U.S. for constraction related to the 
proposed action. 

VM 91. Applicants shall maintain drainage ditches as permanent vegetated swales to provide 
storm water retention and treatment. Removal of accumulated sediments shall be 
conducted only as necessary to maintain storm water retention capacify and function. 

VM 92. To minimize sedimentation into streams and waterways during constraction, 
AppUcants shall use best management practices, such as silt fences and sfraw bale 
dikes, to minimize soil erosion, sedimentation, runoff, and surface instabilify during 
project-related constraction activities. Applicants shall seek to disturb the smallest 
area possible around any sfreams and shall conduct reseeding efforts to ensure proper 
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revegetation of disturbed areas as soon as reasonably practicable following 
Transaction-related constraction activities. 

VM 93. In order to confrol erosion, AppUcants shall establish staging and lay down areas for 
Transaction-related constraction material and equipment at least 300 feet from 
jurisdictional waters ofthe United States and in areas that are not environmentally 
sensitive. AppUcants shaU not clear any vegetation between the staging area and die 
waterway or wetiands. To the extent reasonably practicable, areas with non-
jurisdictional isolated waters wiU not be used for staging and lay down and will only 
be impacted when necessary for constraction. When Transaction-related constraction 
activities, such as culvert and bridgework, require work in streambeds. Applicants 
shall conduct these activities, to the extent reasonably practicable, during low-flow 
conditions. 

VM 94. Diuring Transaction-related constraction activities, AppUcants shall require all 
confractors to conduct daily mspections of all equipment for any fiiel, lube oil, 
hydraulic, or antifreeze leaks. If leaks are found. Applicants shall require the 
confractor to immediately remove the equipment from service and repair or replace it. 

VM 95. Applicants shall employ best management practices to confrol turbidify and 
disturbance to bottom sediments of surface waters during Transaction-related 
constraction. Applicants shall implement best management practices in wetiands or 
other waters of die United States to avoid adverse dovrastream impacts on fish, 
mussels, and other aquatic biota. 

VM 96. Applicants shall implement their current noxious weed confrol program during 
constraction and operation of Transaction-related sidings, double-frack, and 
connections. All herbicides used by Applicants shall be approved by the U.S. EPA. 

VM 97. AppUcants shall ensure that any herbicides used in ROW maintenance to confrol 
vegetation are approved by the U.S. EPA and are applied by licensed individuals who 
shall Umit application to the extent necessary for rail operations. Herbicides shall be 
applied so as to prevent or minimize drift off ofthe ROW onto adjacent areas. 

VM 98. During constraction. Applicants shall prohibit Transaction-related constraction 
vehicles from driving in or crossing streams at other than established crossing points. 

VM 99. Applicants shall, to the extent reasonably practicable, ensure that any fill placed 
below the ordinary high water Une of wetlands and sfreams is appropriate material 
selected to minimize impacts to the wetlands and sfreams. All stream crossing points 
shall be retumed to theb pre-constraction contours to the extent reasonably 
practicable and the crossing banks will be reseeded or replanted with native species 
immediately following project-related construction. 

VM 100. Applicants shall obtain a National Pollutant Discharge Elimination System 
("NPDES") storm water discharge permit from U.S. EPA or appropriate State 
agencies for Transaction-related constraction activities. 
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Monitoring and Enforcement 

VM 101. Applicants shall submit quarterly reports to SEA on die progress of, implementation 
of, and compliance with, the mitigation measures for a period covering the first 
3 years of operational changes. 

Supplemental Voluntary Mitigation Measures 

VM 102. AppUcants shaU cooperate with Midwest Generation, LLC ("MWG"), to identify 
locations on Applicants' property, or available to Applicants, on which loaded coal 
frains could be staged while awaiting delivery to MWG's Will County Generating 
Station and JoUet Generating Station and which would make unnecessary the 
constraction of additional frain storage capacity on MWG property that would 
adversely affect the Hine's emerald dragonfly or its habitat. If no adequate existing 
frain storage locations can be identified. Applicants shaU make reasonable efforts to 
acquire or consfruct, at MWG's expense, new frain storage capacity, at locations 
where construction would not have adverse impacts on the Hine's emerald dragonfly 
or its habitat, and which would moke consfruction of additional storage capacify on 
MWG's property unnecessary, and shall make that capacify available as needed for 
staging of coal frains destined for Will Counfy and Joliet Stations. 

VM 103. In consultation widi die U.S. Fish and Wildlife Service (USFWS) and relevant nabiral 
resource stakeholders. Applicants shall participate in the development of a Habibit 
Conservation Plan for the Hine's emerald dragonfly or necessary work plans 
applicable to State and Federally listed threatened and endangered species and take 
the necessary measures to ensure that rail operations do not cause undue impact to 
those species. 

VM 104. [Migratory Birds] Where wananted, AppUcants shall work with relevant natural 
resource stakeholder groups. Forest Preserve Districts, the Indiana office of The 
Nature Conservancy (TNC), IlUnois Department of Natural Resources (IDNR), 
Indiana Department of Natural Resources (INDNR), and USFWS to support the 
creation or enhancement of migratory bird habitat away from those segments ofthe 
EJ&E rail line on which Applicants project Transaction-related increases in rail 
traffic, and where there is proposed Transaction-related consbruction of double-frack 
and new or improved connections. 

VM 105. [Rare and Listed Turtles] In consuhation with USFWS, Applicants shall constmct and 
maintain adequate passages (that is, pipes or culverts) for turtles to cross through the 
frack bed in areas on the EJ&E rail line between Leithton and Gary on which 
AppUcants expect to increase rail fraffic and where habitat for rare and/or listed turtle 
species (that is, Blanding's or spotted turtle) exists on both sides ofthe rail line. 

VM 106. [Kamer Blue Butterfly] In consultation with USFWS, Applicants shall identify areas 
of suitable habitat ofthe Kamer blue butterfly within Kirk Yard and in the vicinify of 
all planned Transaction-related consfruction of double frack and new or improved 
connections within the State of Indiana for potential habitat protection and/or 
enhancement. AppUcants shall contact TNC about participation in the Safe Harbor 
Agreement for the Kamer blue butteifly. 
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VM 107. [Indiana Dune and Swale] In consultation with appropriate Federal and State natural 
resource stakeholders, including USFWS, INDNR and TNC, Applicants shall 
designate EJ&EW-owned areas of prime prairie and dune swale habitat for potential 
land management agreement and/or conservation easement. Should modifications to 
Kirk Yard be proposed in the future, Applicants shall review proposed plans for 
upgrading and expansion of Kbk Yard in order to avoid constraction in identified 
dune swale areas. In the event that unavoidable impacts ore identified, Applicants 
shall work with TNC to develop a plan for mitigation of those impacts and 
improvement of die qualify of remaining dune swale areas. 

VM 108. [Eastem prairie fringed orchid] Prior to any ground disturbing activities. Applicants 
shall hire a qualified biologist to survey for the Eastem prabie fringed orchid 
(Platanthera leucophaea) in areas containing suitable habitat. Applicants shall survey 
each area on at least three non-consecutive days between June 28 and July 11, as this 
is when the orchid typically flowers and is most identifiable. If Applicants' biologist 
finds orchids, AppUcants shall not conduct any constraction activides in that area and 
Applicants shall notify USFWS and the Board immediately. The Board shaU 
reinitiate consultation with USFWS. Applicants shaU work with the Board and 
USFWS to determine appropriate measures to offset impacts, most likely providing 
funding for an ongoing hand pollination project, or providing funding to be used to 
enhance another orchid site (that is, brash cutting, prescribed buming). 

Board's Final Mitigation Conditions ' 

Applicants' Voluntary Mitigation 

1) Applicants shall comply with their voluntary mitigation measures. 

Rail Operations 

2) As part ofthe Applicants' quarterly reports that will be required under VM 101, 
VM 36, and Condition 74, Applicants shall report quarterly to SEA and communities 
adjacent to or intersected by the EJ&E rail line on the frequency, cause, and duration 
of train blockages of crossings of 10 minutes in duration or greater, listing each delay 
and including any notifications from persons affected by the blockage and the time of 
the beginning and end of each delay. AppUcants shall summarize the cause of each 
type of blockage that the Applicants self-report and shall state how the Applicants 
intend to reduce the incidence of all blockages not attributed to emergencies or 
weather-related incidents (sometimes called Acts of God) in the quarterly report. 

3) Applicants shall disfribute to communities adjacent to or intersected by the EJ&E rail 
line the contact information for the Applicants' community liaison established in 
VM 64 to ensure that AppUcants are aware of highway/rail at-grade crossing 
blockages lasting 10 minutes or more. 
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RaU Safefy 

Safety Integration Plan 

4) Applicants shall comply with tiieir approved final Safefy Integration Plan (SIP), 
prepared pursuant to 49 CFR 1106, which may be modified and updated as necessary 
to respond to evolving conditions. 

5) Applicants shall continue to coordinate with FRA in implementing the approved final 
SIP, including any amendments thereto. The ongoing safefy integration process shall 
continue until FRA notifies the Board diat the integration of Applicants' operations 
has been safely completed. 

Freight RaU Safety 

6) AppUcants shall adhere to all appUcable Federal Occupational Safefy and Health 
A(hninisfration (OSHA), FRA, and state constraction and operational safety 
regulations to minimize the potential for accidents and incidents on the EJ&E rail 
line. 

Vehicle Safety 

Industry Track 
7) As requested by the Illinois Commerce Commission, Applicants shall notify the 

IlUnois Commerce Commission prior to modifying raU service to existing rail 
shippera along the EJ&E rail line during the moming and evening commuter rash 
hours, in areas where: 1) industry fracks cross highway/rail at-grade crossings, and 
2) those industry track highway/rail at-grode crossmgs are protected with vraming 
devices that are not interconnected with or part ofthe waming devices at a 
highway/rail at-grade crossing ofthe same roadway located within 300 feet which 
experiences commuter rail fraffic. Before modifying the rail service AppUcants shall 
allow the Illinois Commerce Commission to review the adequacy ofthe highway/rail 
at-grade crossing waming devices and abide by the lUinois Commerce Commission's 
reasonable determination(s), including contributing to funding any required 
modifications. 
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Quiet Zones 

8) Applicants shaU work with Barrington, Illinois, to determine which improvements 
would be necessary for the Cify to maintain its quiet zone designation, should the 
transaction cause it to faU out of compliance with FRA regulations. The existing 
Barrington Quiet Zone includes the highway/rail at-grade crossings at Lake/Cook 
Road, Otis Road, Penny Road, Old Sutton Road, Shoe Factory Road, Spauldbig 
Road, and West Bartlett Road. For 3 years from the effective date ofthe Board's 
final decision, AppUcants shaU fimd reasonable improvements FRA deems necessaiy 
to maintain the existing quiet zone. 

Hazardous Materials Transportation Safety 

9) To supplement AppUcants' VM 21, Applicants shall conduct TRANSCAER 
workshops in EngUsh and Spanish upon request for 3 years from the effective date of 
the Board's final decision authorizing the Proposed Action. 

10) In addition to Applicants' VM 25, Applicants shall adhere to aU EPA regulations as 
described in 40 CFR 263 and shaU coordinate with EPA, state agencies, and local 
agencies on spill responses. 

Pedestrian and Bicycle Safety 

,̂ -_ 11) To supplement Applicants' VM 10, Applicants shall coordinate with each affected 
f.;' ~ communify prior to installation of this fencing and shall install fencing where the 

communify deems appropriate. Applicants shall fumish and install at theb sole 
expense a standard 6-foot-high, galvanized, chain-Unk fence at aU locations where an 
effective fence does not cunrently exist. Upon completion of constraction, the fence 
shall be owned and maintained by the communify unless both parties agree otherwise 
in writing. The communify may decide to install fencing that differs from this 
standard, but Applicants shall only be obligated to provide fimds sufficient to 
constract the standard fence. 

12) To supplement Applicants' VM 43 and 44, AppUcants shall make Operation 
Lifesaver programs available to communities, schools, and other appropriate 
organizations located along the EJ&E rail line for 3 years after the effective date of 
the Board's final decision. The programs will be designed and provided in 
coordination with the Illiaois Commerce Commission and INDOT. 

13) To address concems raised by the U.S. Department ofTransportation, Applicants 
shall either continue EJ&E's practice of holding frains south of Ann Street in West 
Chicago, IlUnois, or work with the communify to replace the George Sfreet pedestrian 
crossing. Ann Street is located approximately 0.1 mile south ofthe George Street 
pedestrian crossing and 0.3 mile south ofthe signal in West Chicago. Applicants 
shall hold their trains at this location to avoid blocking the at-grade crossing at Ann 
Street (USDOT # 260545V, MP 28.50), the pedestrian crossing at George Street 
(USDOT # 260806T, MP 28.27), and the at-grade crossing at Church Street (USDOT 
# 260543G, MP 28.77). Upon obtaining a clear signal to the extent possible. 
Applicants' trains shall not stop and block the at-grade crossings. 
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Transportation Systems 

Regional and Local Highway Systems 

14) In addition to VM 28, Applicants shall coordinate with die following state and local 
officials for the expeditious implementation of a grade separation at: 

• The highway/rail at-grade crossing of Ogden Avenue and the EJ&E rail line in 
Aurora (USDOT # 260560X). Coordinate widi DuPage County, IlUnois, and 
Aurora, lUinois, the lUinois Department ofTransportation (IDOT), and tbe lUinois 
Commerce Commission. 

• The highway/raU at-grade crossing of Lincoln Highway (US 30) and the EJ&E 
rad line in Lynwood (USDOT # 26065 ID). Coordinate with Cook County, 
Illinois, Lynwood, lUinois, IDOT, and the lUinois Commerce Commission. 

The substantial effects ofthe fransaction on fraffic delay, regional and local mobUity, 
and grade-crossing safefy warrant an increase over the fraditional railroad share ofthe 
cost ofthese grade separations if they are approved and funded. Once applicants 
have been notified that the required non-CN fluids have been committed and 
obligated, applicants shall pay 67% of the cost of the grade separation at Ogden 
Avenue and 78.5% ofthe Lincoln Highway grade separation. Applicants shaU pay 
this percentage ofthe cost ofthe preUminaiy engineering and environmental analysis, 
final design, ROW acquisition, utility relocation, and constraction costs ofthese 
grade separations. However, appUcants shall not be required to pay for more than one 
preliminary engineering study for each crossing. This obUgation shaU only be in 
effect for projects where consbruction is initiated no later than 2015. The Board 
anticipates that IDOT will be the lead agency for the development ofthese grade 
separations. 

15) AppUcants shall coordinate with IDOT and the appropriate counties and affected 
communities to develop a program to mstaU traffic ad-visoty signs on roadway ROW 
at certain public highway/rail at-grade crossings along the EJ&E rail line. These 
signs shall clearly advise motorists not to block intersections, and the format and 
lettering ofthese signs shall comply with FHWA's Manual on Uniform Traffic 
Control Devices. These signs shall be in place within a year ofthe effective date of 
the Board's final decision, subject to the approval ofthe coordinating agencies, and 
shaU be located near the following intersections: 

a. Old McHenry Road/Midlothian Road, Hawthorn Woods, IlUnois 
b. Main Sfreet/IL 22, Lake Zurich, lUinois 
c. Hough Sfreet (IL 59)/Northwest Highway (US 14), Barrington, 

Illinois 
d. Plainfield-Naperville Road/IL 59, Plainfield, Illinois 

16) Applicants shall constract the revised connection at Matteson, Illinois, and the revised 
double frack connection at Leithton (near Mundelein, Illinois) as described in the 
Applicants' letters dated August 21,2008 and September 17,2008, respectively. 
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17) As requested by die Illinois Commerce Commission, Applicants shall consult with 
Illinois Commerce Commission, as well as INDOT, to locate roadway intersections 
with fraffic lights within 1,000 feet of existing highway/rail at-grade crossings along 
the EJ&E rail Une to identify circumstances where queued cars could extend over the 
EJ&E rail line and to consider reasonable solutions. 

Emergency Response 

1S) In addition to VM 42, to further assist with the timely response of the emergency 
service providers listed in Table ES-1 below, Applicants shall consult with all 
appropriate agencies to implement a CCTV system with video cameras placed in 
locations so that the movement of frains can reasonably be predicted at the 

• highway/rail at-grade crossings Usted in Table ES-1. Applicants shall pay for the 
necessary equipment, including cameras, monitors, poles, cables, confrollers, 
cabinets, communications equipment, elecfrical connections, or other necessary 
components, the installation ofthe equipment, and equipment fraining for up to two 
individuals for each emergency service provider Usted in Table ES-1 below. 
Applicants shall work with all appropriate agencies to detennine specifications and 
scheduling for the installation ofthis system. Applicants shall not be responsible for 
the ongoing maintenance and operation ofthe CCTV system after the system is 
installed and operational 

A i - . 

Table ES-1. Emergency Service Providers Receiving CCTV at Affected 
Highway/Rail At-Grade Crossing Locations 

Community 
Lake Zurich, 
Illinois 

Barrington, 
Illinois 

Barrington, 
Illinois 

Bartlett, 
Illinois 

West 
Chicago, 
Illinois 

West 
Chicago, 
Illinois 

Plainfield, 
Illinois 

Facility 
Lalce Zurich Rural Fire Protection District - Station 
No. 3 

Barrington Fira Department - Station No. 1 

Advocate Good Shepherd Hospital 

Bartlett Fire Protection District - Future Station No. 3 

West Chicago Fire Protection District 
Headquarters/Station No. 1 

West Chicago Fire Protection District - Station No. 3 

Plainfield Fire Protection District - Station No. 3 

Highway/Rail At-Grade Crossings 
Gilmer Road 
Old McHenry Road 
Oalmood Road 
Lake Zurich Road 
Northwest Highway (US 14) 
Hough Street (IL 59) 
Lake Caol( Road/Main Street 

Lake Zurich Road 
Northwest Highway (US 14) 
Hough Street (IL 59) 
Lake Cook Road/iVlaln Street 
Spau Iding Road 
West Bartlett Road 
Stearns Road 
Washington Street 
Aurora Street 
Church Street ' 
Ann Street 

Washington Street 
Aurora Street 
Church Street 
Ann Street 
111'^ Stieet 
Ferguson Road/119'" Street 
127* Street 
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Airports 

19) Applicants shall comply with the four-party Preliminary Memorandum of 
Understanding (PMOU) announced by the Gary/Chicago Intemational Airport, 
EJ&E, CSX, and NS on June 27,2008, regarding the airport's plan to extend its main 
runv^y and to relocate the EJ&E rad line. 

Land Use 

20) Applicants shall consult with and comply with the reasonable requirements of 
INDNR to demonsfrate compliance with the Coastal Zone Management Act (CZMA) 
(16 U.S.C. 1451-1456) and die Indiana Lake Michigan Coastal Program in 
accordance with the guidelines found in the Indiana Natural Resources Commission's 
Information Bulletin #43 (Indiana Natural Resources Commission 2007). Applicants 
shaU demonsfrate CZMA compUance prior to initiating any project-related 
consbruction activities in Indiana. 

Environmental Justice 

21) In addition to VM 23, which requires Applicants to provide a copy of their 
emergency response plan to all appropriate state and local authorities within 6 months 
ofthe effective date ofthe Board's fmal decision, AppUcants shall provide the 
appropriate authorities a Spanish-language version ofthe emergency response plan, 
upon request. •̂ WM 

22) In addition to VM 11, all of Applicants' informational materials conceming railroad 
safefy shall be provided to elementary, middle, and high schools within 0.5 mile of 
the EJ&E ROW m both EngUsh and Spanish, upon request. In addition to VM 65, 
Applicants shall make materials and infonnation on their project-related website 
available in both EngUsh and Spanish. 

23) In addition to VM 64, Applicants shall provide a Spanish-language translator to work 
with the Applicants' communify Uaison as needed to consult with affected 
communities and businesses, to attend public meetings, and to conduct pubUc 
outreach. 

Air Quality and CUmate 

24) Applicants shall comply with EPA emissions standards for diesel-elecfric railroad 
locomotives (40 CFR 92) when purchasing and rebuilding locomotives. 

25) Applicants shall notify local fire deportments along the EJ&E rail line at least 4 hours 
before any open buming activities along the EJ&E rail line ROW and in proposed 
constmction areas and shall obtain oral or written permission fiom the fire 
departments prior to such buming activities. 

£«« ; • . S-., 
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Noise and Vibration 

- • ^ . 

26) Upon request, AppUcants shall consuh with communities affected by wheel squeal at. 
existing locations on the EJ&E rail line, and cooperate in determining the most 
appropriate methods for implementmg VM 80. 

27) AppUcants shaU make reasonable efforts to notify the U.S. Department of Energy 
Fermi National Accelerator Laboratory (Fermilab) in Batavia, Illinois, of potentially 
significant operational changes, such as substantial increases in frain speed and/or 
axle loadings that could affect their vibration-sensitive equipment. 

28) In addition to VM 77 through 83 and Condition 74, Applicants shaU include in their 
quarterly reports documentation of their efforts to implement in a timely manner their 
voluntary noise and vibration mitigation, which is intended to provide effective and 
measurable noise reduction in areas that quaUfy for noise mitigation under IDOT cr 
INDOT criteria, as discussed in Chapter 2 ofthe Final EIS. 

Biological Resources 

Resource Agency Liaison 

29) In addition to VM 64, Applicants shall establish a local resource agency liaison(s) 
with expertise in environmental and natural resource management to work closely 
with Federal, state, and local natural and water resource agencies (including 
Fermilab) for the puipose of improved adaptive natural resource management. 
Applicants shall name their Uaison(s) within 1 month ofthe effective date of die 
Board's final decision. Applicants' liaison(s) shall ensure that the adaptive 
management measures developed shall be incoiporated into all relevant railroad 
ROW maintenance confracts. Applicants' liaison(s) shall be available to consult with 
resource agencies for 5 years following the effective date ofthe Board's final 
decision. 

30) AppUcants shaU work with relevant natural resource stakeholder groups, forest 
preserve districts, TNC, INDNR, IDNR and USFWS to establish appropriate 
monitoring programs. These programs shall include identifying baseline conditions 
and post-fransaction conditions, in areas adjacent to forest preserves and designated 
natural areas on species of concern to the above groups. Applicants shall fiind die 
monitoring programs for a period of 5 years firom the effective date ofthe Board's 
decision. 

Plant Communities 

31) In addition to VM 96 and VM 97, Applicants shall work with the natural resource 
agencies through the Applicants' resource agency liaison(s) (see Condition 29, above) 
to define sensitive areas where use of herbicides should be restricted. 

32) In addition to VM 96, AppUcants shall consult with and develop cooperative and 
adaptive management strategies with natural resource agencies to address invasive 
species spread directly by transaction-related operations. Applicants' local resource 
agency liaison(s) (see Condition 29, above) shall serve as coordinator(s). 
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33) AppUcants, through the local resource agency liaison (established in Condition 29, 
above), shaU work with die forest preserve districts to minimize dismptions and 
complications to the management and implementation of disbict-prescribed bum 
programs, to the extent possible. 

FederaUy Listed and State-Listed Tlireatened and Endangered Species 

34) In addition to VM 51, Applicants shaU continue to abide by the special conditions of 
the 1996 USACE Permit #19960211 for fram operations on the Paul Ales Branch in 
order to minimize fiirther effects on the Hine's emerald dragonfly. 

33) To avoid any direct take of Indiana bats. Applicants shall not remove frees within the 
former EJ&E ROW with a diameter of 3 or more inches between April 15 and 
September 15. Applicants shaU avoid or minimize free clearing and snag removal 

- within project-related constraction area limits. 

Water Resources 

36) Within 6 mondis ofthe effective date ofthe Board's fmal decision. Applicants shaU 
consult with EPA, lUinois Environmental Protection Agency (lEPA), and Indiana 
Department of Environmental Management (IDEM) regarding sensitive surface or 
groundwater resources along the EJ&E raU line and potential cost-effective 
preventative measures that could be taken to protect such resources from potential 
contamination in the unlikely event of a hazardous material release fiom a rail car on 
the EJ&E rail line. Applicants shaU include in their quarterly reports documentation 
ofthe outcome of their consultations and shall abide by die consulting agencies' 
reasonable requirements. 

37) In addition to VM 90, and in response to concems raised by INDNR, Applicants shall 
coordinate project-related wetland mitigation planning with INDNR. 

38) Applicants shall meet with EPA, USFWS, and USACE during the design of all 
project-related constmction (including the locations of connections and double track) 
and shall comply with the reasonable requirements of those agencies in order to avoid 
and minimize, to the extent feasible, effects on wetlands and biological resources. 
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Constructions 

RaU Operations 

39) In addition to VM 40, AppUcants shall maintain access to the pedestrian tunnel fiom 
the Mefra Park-n-Ride lot to die Mefra frain station on the east side ofthe Chicago 
Subdivision at Matteson, Illinois. Constmction ofthe Applicants' proposed 
connection shall not interfere with the public's access along Front Sfreet in Matteson. 
Prior to the proposed constraction. Applicants shall consult with Mefra to devise 
reasonable requirements pertaining to coordinating tunnel access, frack constraction 
and existing pedestrian safefy. 

RaU Safety 

40) Applicants shall consult with state Departments ofTransportation and other 
appropriate agencies and shaU abide by the reasonable requirements ofthe Illinois 
Commerce Commission or INDOT prior to constructing, relocating, upgrading, or 
modifying highway/roil at-grade crossing waming devices on the EJ&E rail line. 

Hazardous Waste Sites 

41) Applicants shall use estabUshed standards for recycUng or reuse of constraction 
materials, such as ballast and rail ties. When recycling consfruction materials is not a 

X-̂ ;̂-̂  viable operation, the AppUcants shall use disposal mediods that comply with 
'"'^' applicable solid and hazardous waste regulations. 

42) Applicants shall follow American Sociefy of Testing and Materials (ASTM) 
El527-05, Standard Practice for Environmental Site Assessments: Phase 1 
Envuronmental Site Assessment Process, prior to constraction activities related to die 
Proposed Action in areas where potential contamination may be encountered (ASTM 
2005). If the Applicants encounter contamination (or signs of potential 
contamination) during diese activities. Applicants shall perform a Phase 2 
environmental investigation. 

Land Use 

43) In addition to VM 70, in response to concems raised by IDNR, AppUcants shall 
consult with IDNR or INDNR to coordinate a reasonable easement agreement for 
crossing state-owned porks in Illinois or Indiana, respectively, to reach project-related 
constmction areas. 

44) In addition to VM 54, VM 60, and VM 62, Applicants shall flag the boundaries of 
any project-related constraction near a forest preserve, nature preserve, protected 
area, local park, scenic corridor, or land and water reserve and shall coordinate with 
the respective owners and/or managers and abide by their reasonable requirements. 

45) Applicants shall store constraction-related equipment and materials in established 
storage areas or on the Applicants' properfy. 

81 

( ^ ^ 

P0356 



STB Finance Docket No. 35087, et al 

46) Prior to constraction of double frack near Gilmer Road near Havî hom Woods, 
Ulinois, AppUcants shall coordinate with and abide by the reasonable requirements of 
Havrthom Woods regarding the Gilmer Road scenic corridor. 

Noise and Vibration 

47) Applicants shaU implement best management practices when developing constraction 
plans and performing fransaction-related constraction activities to ensure that 
constraction-related noise and vibration effects ore minimized to the extent possible. 

48) Applicants shall design and build all new fransaction-related, curved frack sections of 
3 degrees or above in a manner that minimizes or eliminates the potential for wheel 
flange squeal using guidance provided by AREMA standards. 

Biological Resources 

49) Applicants shall immediately cease transaction-related constraction in the event that a 
previously unidentified Federally or state-listed dureatened or endangered species is 
encountered during transaction-related constraction activities. In that event. 
Applicants shall consuU with USFWS for Federally-listed species and IDNR and/or 
INDNR for state-listed species for guidance on how to minimize transaction-related 
effects and protect these species, and shall comply with the reasonable solutions 
suggested by those agencies. Applicants' resource agency liaison(s) (see Condition 
29, above) shall serve as coordinator(s). 

50) In addition to VM 86, Applicants shall not include any invasive weed species in seed 
mixes for revegetation of areas that would be disturbed during fransaction-related 
consbruction activities. 

51) AppUcants shall avoid consfruction of the Munger connection within Pratt's Wayne 
Woods Forest Preserve, or any other identified migratory bird nesting or breeding 
area, during the bird breeding season (April through August) to avoid disturbance of 
breeding birds. 

52) Prior to fransaction-related constraction activities, AppUcants shall reexamine the 
Federal and state lists of threatened and endangered species for any newly Usted 
species and shall consult with the appropriate resource agencies on any newly listed 
species. Applicants' resource agency liaison(s) (see Condition 29, above) shall serve 
as coordinator(s). 

53) Applicants shall ensure that all equipment for fransaction-related constraction 
activities is washed prior to entering the constraction site and after the constraction 
activities ore completed. Prior to leaving the constraction site. Applicants shaU 
inspect all consbruction equipment and remove any attached flora, fauna, mud or 
seeds. 

54) Applicants shall maintain the current access to Pratt's Wayne Woods near Wayne, 
Illinois at the Applicants' Proposed Munger Connection in accordance with existing 
access and manogement agreements. 

82 

/ • ^ . 
'•-• ' ) 

P0357 



STB Finance Docket No. 35087, et al 

Water Resources 

55) Applicants shall compensate for effects on isolated wetlands according to the 
regulations ofthe State of Indiana for fransaction-related constmction activities. 
Isolated wetiands in Indiana are regulated as State Regulated Wetiands (SRWs) under 
327 Indiana Adminisfrative Code (lAC) 17. 

56) For fransaction-related constraction octivities. Applicants shall mitigate for effects on 
isolated wetlands according to the regulations of Lake and DuPage counties in 
IlUnois, both of which have specific mitigation requirements for effects on isolated 
waters and their associated buffer areas. 

57) When perfoiming transaction-related constraction activities. Applicants shall not 
affect existing wetlands in order to create the ponds or stormwater detention that may 
be required for die management of stormwater runoff. 

58) Applicants shaU comply with the reasonable requirements ofthe Will Counfy, IlUnois 
Stormwater Management Ordinance for all fransaction-related constraction activities 
in WiU Counfy. 

59) When performing transaction-related consfruction activities. Applicants shall avoid 
increasing upsfream flood elevations in Federal Emergency Management Agency 
(FEMA)-re^ated fioodplains and shall obtain a Letter of Map Revision (LOMR) 
firom FEMA where constraction of bridges, culverts, or embaiikments would result in 
an unavoidable increase in 100-year flood elevations greater than 0.1 foot. 

60) Prior to beginning transaction-related constraction activities. Applicants shall 
delineate wetlands and conduct floristic qualify assessments in jurisdictional wetland 
and non-jurisdictional wetland habitat in fransaction-related constraction areas along 
the EJ&E rail Une (including the six connections and the proposed double track). 

Cultural Resources 

61) During fransaction-related constraction activities. Applicants shall immediately cease 
excavation work if archeological resources are encountered during constraction 
activities. Applicants shall inform and consult with the appropriate State Historic 
Preservation Office and/or appropriate Tribal Historic Preservation Office regarding 
appropriate measures for addressing the resource, and shall comply with the 
reasonable requirements those agencies suggest. 

Agreements 

62) Applicants shall comply with the terms of their agreement with Amtrak as set forth in 
VM37. 

63) Applicants shall comply with the terms ofthe negotiated agreement that was executed 
by Joliet, Illinois and the Applicants on August 25,2008. 

64) Applicants shall comply with the terms ofthe negotiated agreement that was executed 
by Crest Hill, Illinois and the Applicants on November 18,2008. 
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65) Applicants shall comply with the terms of the negotiated agreement that was executed 
by Dyer, Indiana and the Applicants on December 4,2008. 

66) Applicants shall comply with the terms of the negotiated agreement that was executed 
by Chicago Heights, Illinois and the Applicants on December 8,2008. 

67) Applicants shall comply with the terms ofthe negotiated agreement that was executed 
by Mundelein, Illinois and the Applicants on December 9,2008. 

68) Applicants shaU comply with the terms ofthe negotiated agreement that was executed 
by Schererville, Indiana and the AppUcants on December 11,2008. 

69) Applicants shaU comply with the terms ofthe negotiated agreement thot was executed 
by Hoffinan Estates, lUinois and the Applicants on December 15,2008. 

70) Applicants shall comply with the terms ofthe negotiated agreement that was executed 
by Frankfort, Illinois and the Applicants on December 15,2008. 

71) Applicants shad comply with the terms of the negotiated agreement that was executed 
by Griffith, IN and the Applicants on December 18,2008. 

Monitoring and Enforcement 

72) If there is a material change in the facts or circumstances upon which the Board reUed 
in imposing specific environmental mitigation conditions, and upon petition by any 
parfy who demonsfrates such material change, the Board may review the continuing 
appUcabilify of its final mitigation, if wananted. 

73) Applicants shall retain a third-parfy contractor to assist SEA in the monitoring and 
enforcement of mitigation measures on on as-needed basis until Applicants have 
completed fransaction-related constmction activities, as well as a period covering the 
first 5 years fiom the effective date ofthe Board's final decision. 

74) In addition to VM 101, Applicants shall' submit quarterly reports to SEA on the 
progress of, implementation of, and compUance with these mitigation measures for a 
period covering 5 years fiom the effective date ofthe Board's final decision. 
Applicants shaU notify the Board in their quarterly reports if applicants substantially 
depart firom their traffic projections on the five existing CN lines through Chicago on 
more than a short-term, temporary basis. 
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APPENDIX B: ABBREVIATIONS AND ACRONYMS 

A&BR Adrian & Blissfield Railroad 
Ace AceEthonol 
ACS American Chemical Service 
Algoma Algoma Steel Inc. 
Amfrak National Railroad Passenger Corporation 
Aracraz Aracraz Celulose USA, Inc. 
ASMC American Suzuki Motor Corporation 
ATDA American Train Dispatchers Association 
AuxSable Aux Sable Liquid Products, LP 
B&LE Bessemer and Lake Erie Railroad Company 
BASF BASF Corporation 
BLET Brotherhood of Locomotive Engineers and Trainmen 
BNSF BNSF Railway Corporation 
BRC Belt Railway Company of Chicago 
CCP Chicago, Cenfral & Pacific Railroad Company 
CEQ Council on Environmental Qualify 
CNR Canadian National Railway Company 
CPR Canadian Pacific Railway Company 

<̂̂ "x̂  CREATE Chicago Region Environmental and Transportation 
'<t'.^ Efficiency Program 

CRRC Cedar River Railroad Company 
CSXT CSX Transportation, Inc. 
DATCP Wisconsin Department of Agriculture, Trade and 

Consumer Protection 
DM&E Dakota, Minnesota & Eastem Railroad Coiporation 
DMIR Duluth, Missabe and Iron Range Railway Company 
DOT United States Department ofTransportation 
DWP Duluth, Winnipeg and Pacific Railway Company 
Effingham Effingham Railroad Company 
EJ&E Elgin, Joliet and Eastem Railway Company 
EJ&EW EJ&E West Company 
EPA United States Environmental Protection Agency 
Equistar Equistar Chemicals, LP 
FAA Federal Aviation Administration 
FHWA Federal Highway Administration 
FRA Federal Raifroad Adminisfration 
GCIAA Gary Chicago Intemational Airport Authorify 
GHCC Glendale Heights Chamber of Commerce 
GLT Great Lakes Transportation LLC 
GTC Grand Trank Corporation 
GTW Grand Trank Westem Raikoad 

_ - , IBEW Intemational Brotherhood of Electrical Workers 
' IC Illinois Central Raihroad Company 
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IC&E Iowa, Chicago & Eastern Railroad Corporation 
ICC Interstate Conunerce Commission 
IDOT Illinois Department ofTransportation 
INR/WRSG Illinois Natural Resources/Water Resources Stakeholder 

Group 
KCS Kansas Cify Southem Railway Company 
KCSM Kansas Cify Southem de Mexico, S.A. de CV. 
Memphis Regional Memphis Regional Chamber 
Mefra Northeast lUinois Regional Commuter Railroad 

Corporation and the Commuter Rail Division ofthe 
Regional Transportation Authorify 

NAFTA North American Free Trade Agreement 
NARP National Association of Railroad Passengers 
NCFO Notional Conference of Firemen & Oilers-SEIU 
NEPA National Environmental Policy Act 
NICTD Northem Indiana Commuter Transportation Disfrict 
NITL National Indusfrial Transportation League 
NS Norfolk Southem Railway Company 
P&C Dock Pittsburgh & Conneaut Dock Company 
PCS PCS Sales (USA), Inc. 
PHMSA Pipeline and Hazardous Materials Safefy Adminisfration 
Potlatch Potlateh Forest Products Coiporation ^ ^ ^ 
Prairie Material Prairie Materials Sales, Inc. f';*J;̂ v* 
RMI' Raw Materials, Inc. 
SCTC '... St. Clair Tunnel Company 
SSMB SauU Ste. Marie Bridge Company 
STAR Suburban Transit Access Route 
Transtar Transtar, Inc. 
UBAM United Business Association of Midway 
United Sugais United Sugars Corporation 
UP Union Pacific Railroad Company 
UPS , United Porcel Service 
USFWS United Stotes Fish and Wildlife Service 
USS United States Steel Coiporation 
UTU GCA-386 United Transportation Union—General Committee of 

Adjusbnent GO-386 
Waterloo Waterloo Railway Company 
WCL Wisconsin Chicago Link Ltd. 
WC Wisconsin Cenfral Ltd 
WisDOT '. Wisconsin Department of Transportation 
WPHC Wheeling/Prospect Heights Area Chamber of Commerce 

and Industry 
WSOR Wisconsin & Soudiem Railroad Co. 
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Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCIATION 
ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION 

WHEREAS, die Surface Transportation Board, in decisions dated May 25,1999, (STB 

Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company 

("CNR"), Grand Tmnk Corporation ("GTC"), and Grand Trank Westem Railroad Incorporated 

("GTW"), of Illinois Cenbral Corporation ("IC Corp."), IlUnois Cenfral Railroad Company 

("IC"), Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for die protection of railroad employees described 

in New York Dock Railwav-Control-Brooklvn Eastem Distiict Terminal. 360 I.C.C. 60 (1979), 

and 

WHEREAS, on Febraary 3, 2009 die GTW and IC served notice under Article I, Section 

4 of the Protective Conditions of their intent to change operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and IC and the American Train Dispatchers Association ("ATDA") 

and the Illinois Central Train Dispatchers Association ("ICTDA") on behalf of employees 

represented by each respective organization to establish procedures for the transfer of work and 

employees whose positions will be abolished on the GTW, and to provide the necessary 

protection of employees, 
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IT IS AGREED: 

1. On the effective date ofthis agreement, sixteen (16) GTW Dispatcher positions, 

identified in Attachment B, covered under the agreement between the GTW and 

the ATDA win be abolished. 

2. No less than ten (10) days prior to the effective date ofthis agreement, the GTW 

will post notices at Troy for ten (10) IC dispatcher positions at Homewood. 

3. GTW dispatehers must submit their application for the above options or state 

their intent to exercise their seniorify to another position under another 

Agreement to which they may hold seniorify, in writing, to the individual 

designated by the carrier, with a copy to die employee's Local Chairman, widiin 

five (S) days firom date of posting. Employees must select their option(s) in 

order of preference. Employee elections identified on their application wiU be 

considered irrevocable. Failure to submit an application, or identify options, will 

result in the employee being considered as fiirloughed without protection. 

4. Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers, 

clerical positions under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority rosters. 

5. Employees fransferring fix>m Troy to Homewood under provisions of this 

Agreement shall become IC employees and be subject to the agreement in 

effect between the ICTDA and IC covering wages, rales and working 

conditions, subject to the modifications contained herein. On the effective 
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date of this Agreement, the employees transferred under Paragraph 4 shall be 

credited with prior GTW service on the IC for benefits and vacation purposes. 

Employees awarded positions transferred under the provisions of Paragraph 4 

and existing IC employees will retain prior rights to those positions based 

upon their relative seniorify standing as transferred. These rights will only 

terminate in die event that 1) the fransferring GTW employee successfidly 

bids to any other dispatcher assignment available under the terms ofthe CBA 

or, 2) the employee resigns, retires, becomes disabled, is dismissed firom 

service or is promoted. Once a position established under Paragraph 2 is no 

longer subject to prior rights under this paragraph, it will, if necessary, be 

filled in accordance with the ICTDA Agreement. 

7. Employees awarded positions under Paragraph 4 will forfeit all GTW 

seniorify and their seniority wiU be dovetailed with the seniority dates held by 

employees on the IC. In the event two or more employees firom the different 

seniority rosters have identical seniority dates, the employees shall be ranked 

first by service dates, then, if service dates are the same, by date of birth, the 

oldest employee to be designated the senior ranking. This shall not affect the 

respective ranking of employees with identical seniority dates on their former 

seniority roster. 

i. The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by on employee 

under this agreement and any other agreement or protective artangement. It is 

imderstood that if active and regularly assigned dispatchers at Troy decline to 
3 
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apply for any ofthe ten (10) dispatcher positions at Homewood or if any of 

the ten (10) positions are left unfilled, then such employees will not be 

considered deprived of employment and shall not be entitied to the protective 

benefits contained in the New York Dock conditions as a result of this 

transaction. 

9. Any employee determined to be a "displaced" or "dismissed" employee as a 

result of this fransaction, who is otiiervtdse eligible for protective benefits and 

conditions under some other job securify agreement, conditions or arrangements 

shall elect in writing within sixfy (60) days of being affected between the 

protective benefits and conditions of this agreement and the protective benefits 

and conditions under such other arrangement by giving written notification to 

the carrier's designated individual, with copy of such election to the en^loyee's 

General Chainnan. Should any employee fiiil to make an election of benefits 

during the period set forth in this paragraph, such employee shaU be considered 

as electing the protective benefits and conditions ofthis agreement. 

10. Nothing contained herein shall be constraed as depriving any employee of any 

rights or benefits or eliminating any obUgation which such employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under both New 

York Dock and some other job security or other protective conditions or 

arrangements, the employee shall elect between the benefits under New York 

Dock and similar benefits under such other arrangement and, for so long as the 

employee continues to receive such benefits under the provisions which the 

employee so elects, the employee shall not be entitled to the same type of benefit 
4 
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(regardless of whether or not such benefit is duplicative) under die provisions 

which he does not so elect; and, provided fiirther, that afier expiration of die 

period for which such employee is entitied to protection under that arrangement 

which the employee so elects, the employee may then be entitied to protection 

under the other arrangement for the remainder, if any, of the protective period 

under that arrangement. There shall be no duplication or pyramiding of benefits 

to any employees, and the benefits under New York Dock, or any other 

arrangement, shall be constraed to include the conditions, responsibilities and 

obUgations accompanying such benefits. 

11. Each "dismissed employee" shall provide die carrier's designated individual the 

following information for the preceding month in which sudi employee is 

entided to benefits no later than the tenth (lOdi) day of each subsequent month 

on a standard form provided by the carrier. 

(a) The day(s) claimed by such employee under any unemployment insurance 

act. 

(b) The day(s) claimed by such employee woriced in other employment, die 

name(s) and address(es) ofthe employer(s) and the gross eamings made by 

the dismissed employee in such other employment. 

(c) The day(s) for which the employee was not available for service due to 

illness, injury or other reasons for which the employee could not perform 

service and whether the employee received sickness benefits. 

12. If the "dismissed employee" referred to heroin has nothing to report account of 

not being entitied to benefits under any unemployment insurance law, having no 

eamings from any other employment, and was available for work the entire 
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month, such employee shaU submit, on a form provided by the canrier, within the 

time period provided for in paragraph II, the form annotated "Nothing to 

Report." 

13. The failure of any employee to provide the information as required in paragraphs 

11 and 12 shall result in the withholding of aU protective benefits during the 

month covered by such information pending receipt by the carrier of such 

information from the emplo3«e. No claim for protective benefits shall be 

honored beyond sixfy (60) days fiom the time specified in paragraph 11, except 

in circumstances beyond die individual's confrol. 

14. The carrier will make payment of die protective benefits within sbify (60) days 

of receipt and verification ofthe infonnation required in paragraphs 1 land 12. 

15. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, for the bransfer of work as indicated in the 

notice of February 3, 2009. The parties understand that in the fiiture, other 

implementing agreemaits may be necessary to carry out the financial transaction 

set forth in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbifration under 

Article I, Section 4 ofthe New York Dock conditions. 

16. Any dispute arising out of this Implementing Agreement and the Attachments 

will be handled by the General Chairman with the officer designated to receive 

such claims and grievances tbr the Company. All unresolved disputes will be 

disposed of in accordance widi the applicable provisions of New York Dock. 

17. The provisions of this Implementing Agreement have been designed to address a 

particular situation. Thcretbre, the provisions of this Implementing Agreement 
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and the Attachments are without precedent or prejudice to the position of eidier 

parfy and shall not be referred to in any other case. 

18. This Agreement shall be effective upon not less dian ten (10) days written notice 

firom die company to the organization, but not later than September 21,2009. 

Signed fliis"" day of, 2009 at Homewood, Illinois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; and By: 
ILLINOIS CENTRAL 

Approved: 

By: 

t;̂ :-;;. By: 

For: AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: 

Approved: 

For: ILLINOIS CENTRAL TRAHM 
DISPATCHERS ASSOCIATION 

By: 
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ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 
U.S.C. 11343 et seq. (formeriy sections 5(2) and 5(3) ofthe Interstate Commerce Act), 
except for frackage rights and lease proposals which are being considered elsewhere, are 
as follows: 

ARTICLE I 

1. Definitions. - (a) 'Transaction" means any action taken pursuant to 
authorizations ofthis Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee ofthe railroad who, as a result of 
a fransaction is placed in a worse position widi respect to his compensation 
and rales goveming his working conditions. 

(c) "Dismissed employee" means an employee ofthe railroad who, as a result 
of a transaction is deprived of employment 'with the railroad because ofthe 
abolition of his position or the loss diereof as the result ofthe exercise of 
seniorify rights by an employee whose position is abolished as a result of a 
fransaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be pro'vided protection hereunder and extends 
fix)m the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefirom, provided, however, that the protective 
period for any particular employee shall not continue for a longer period 
following the date he was displaced or dismissed than the period during 
which such employee was in the employ ofthe railroad prior to the date of 
his displacement or his dismissal. For purposes of this appendix, an 
employee's length of service shall be determined in accordance with the 
provisions of section 7(b) ofthe Washington Job Protection Agreement of 
May 1936. 

2. The rates of pay, rales, working conditions and all collective bargaining 
and other rights, privileges and benefits (including continuation of pension rights and 
benefits) of die railroad's employees under applicable laws and/or existing collecting 
bargaining agreements or otherwise shall be preserved unless changed by fiibjre 
collective bargaining agreements or applicable statutes. 

3. Nothing in this Appendix shall be constraed as depriving any employee of 
any rights or benefits or eliminating any obligations which such employee may have 
under any existing job security or other protective conditions or arrangements; provided, 
that if an employee otherwise is eligible for protection under both this Appendix and 
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some other job securify or other protective conditions or arrangements, he shall elect 
between the benefits under this Appendix and similar benefits under such other 
arrangement and, for so long as he continues to receive such benefits under the provisions 
which he so elects, he shall not be entitled to the same type of benefit under the 
provisions which he does not so elect; provided fiirther, that the benefits under this 
Appendix, or any other arrangement, shall be constmed to include the conditions, 
responsibilities and obligations accompanying such benefits; and, provided fiurdier, that 
after expiration of the. period for which such employee is entitled to protection under the 
arrangement which he so elects, he may then be entitled to protection under the other 
arrangement for the remainder, if any, ofthis protective period under that arrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating 
a transaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement of forces, shall give at least ninety (90) 
days written notice of such intended fransaction by posting a notice on bulletin boards 
convenient to the interested employees of the railroad and by sending registered mail 
notice to the representatives of such interested employees. Such notice shall contain a 
full and adequate statement of the proposed changes to be affected by such bransaction, 
including an estimate ofthe number of employees of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate in the following manner. 

Within five (5) days from the date of receipt of notice, at the request of either the 
raihroad or representatives of such interested employees, a place shall be selected to hold 
negotiations for the purpose of reaching Agreement with respect to application of the 
terms and conditions of this appendix, and these negotiations shall commence 
immediately thereafter and continue for at least thirty (30) days. Each fransaction which 
may result in a dismissal or displacement of employees or rearrangement offerees, shall 
provide for the selection of forces firom aU employees involved on a basis accepted as 
appropriate for application in the particular case and any assignment of employees made 
necessary by the transaction shall be made on the basis of an agreement or decision under 
this section 4. If at the end of thirty (30) days there is a failure to agree, eidier party to 
the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (5) days firom the request for arbitration the parties shall select 
a neutral referee and in the event they are unable to agree within said five (5) days 
upon the selection of said referee then the National Mediation Board shall 
immediately appoint a referee. 

(2) No later than twenty (20) days after a referee has been designated a 
hearing on the dispute shall commence. 

(3) The decision ofthe referee shall be final, binding and conclusive and shall 
be rendered within thirty (30) days from the commencement ofthe hearing ofthe 
dispute. 
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(4) The salary and expenses of the referee shall be bome equally by the 
parties to the proceeding; all other expenses shall be paid by the party incurring 
them. 

(b) No change in operations, services, facilities, or equipment shall occur until 
after an agreement is reached or the decision of a referee has been rendered. 

S. Displacement allowances - (a) So long after a displaced employee's 
displacement as he is unable, in the normal exercise of his seniorify rights under existing 
agreements, rales and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position firom which he was displaced, he 
shall, during his protective period, be paid a monthly displacement allowance equal to the 
difference between the monthly compensation received by him in the position in which 
he is retained and the average monthly compensation received by him in the position 
from which he was displaced. 

Each displaced employee's displacement allowance shall be determined by 
dividing separately by 12 the total compensation received by the employee and the total 
time for which he was paid during the last 12 months in which he performed services 
immediately preceding die date of his displacement as a result ofthe transaction (thereby 
producing average monthly compensation and average monthly time paid for in the test 
period), and provided further, that such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is 
less in any month in which he performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage increases) to which he would have been 
entitled, he shaU be paid the difference, less compensation for time lost on account of his 
voluntaty absences to the extent that he is not available for service equivalent to his 
average monthly time during the test period, but if in his retained position he works in 
any month in excess ofthe aforesaid average monthly time paid for during the test period 
he shall be additionally compensated for such excess time at the rate of pay of the 
retained position. 

(b) If a displaced employee fails to exercise his seniority rights to secure 
another position available to him which does not require a change in his 
place of residence, to which he is entitled under the working agreement 
and which carries a rate of pay and compensation exceeding those of the 
position which he elects to retain, he shall thereafter be treated for the 
purposes ofthis section as occupying the position he elects to decline. 

(c) The displacement allowance shall cease prior to the expiration of the 
protective period in the event of the displaced employee's resignation, 
death, retirement, or dismissal for justifiable cause. 
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6. Dismissal aUowances. - (a) A dismissed employee shall be paid a 
monthly dismissal allowance, from the date he is deprived of employment and continuing 
during his protective period, equivalent to one-twelfth of the compensation received by 
him in the last 12 months of his employment in which he eamed compensation prior to 
the date he is first deprived of employment as a result ofthe transaction. Such allowance 
shall also be adjusted to reflect subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who returns to 
service with the railroad shall cease while he is so reemployed. During the 
time of such reemployment, he shall be entitied to protection in 
accordance with the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly 
eamings in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal allowance exceed the 
amount upon which his dismissal allowance is based. Such employee, or 
his representative, and the railroad shall agree upon a procedure by which 
the railroad shall be currently informed ofthe eaming of such employee in 
employment other than with the railroad, and the benefits received. 

(d) The dismissal allowance shall cease prior to the expiration of the 
protective period in the event of the employee's resignation, death, 
retirement, dismissal for justifiable cause under existing agreements, 
failure to retum to service after being notified in accordance with the 
working agreement, failure without good cause to accept a comparable 
position which does not require a change in his place or residence for 
which he is quaUfied and eligible after appropriate notification, if his 
retum does not infringe upon the employment rights of other employees 
under a working agreement. 

7. Separation allowance. - A dismissed employee entitied to protection 
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu 
of all other benefits and protections provided in this appendix) accept a lump sum 
payment computed in accordance with section 9 of the Washington Job Protection 
Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his 
previous employment, such as free transportation, hospitalization, pensions, reliefs, et 
cetera, under the same conditions and so long as such benefits continue to be accorded to 
other employees ofthe railroad in active service or on furlough as the case may be, to the 
extent that such benefits can be so maintained under present authority of law or corporate 
action or through future authorization which may be obtained. 
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9. Moving expenses. - Any employee retained in the service of the raiiroad 
or who is later restored to service after being entitied to receive a dismissal allowance, 
and who is required to change the point of his employment as a result ofthe transaction, 
and who within his protective period is required to move his place of residence, shall be 
reimbursed for all expenses of moving his household and other personal effects for the 
traveling expenses of himself and members of his family, including living expenses for 
himself and his family and for his own actual wage loss, not exceed 3 working days, the 
exact extent of the responsibility of the railroad during the time necessary for such 
transfer and for reasonable time thereafter and the ways and means of transportation to be 
agreed upon in advance by the railroad and the affected employee or his representative; 
provided, however, that changes in place of residence which are not a result of the 
fransaction, shall not be considered to be within the purview of this section; provided 
fiirther, that the railroad shall, to the same extent provided above, assume the expenses, et 
cetera, for any employee furloughed with three (3) years after changing his point of 
employment as a result of a transaction, who elects to move his place of residence back to 
his original point of employment No claim for reimbursement shaU be paid under the 
provision of this section unless such claim is presented to railroad within 90 days after 
the date on which the expenses where incurred. 

10. Should the railroad rearrange or adjust its forces in anticipation of a 
transaction with the purpose or effect of depriving an employee of benefits to which he 
otherwise would have become entitied under this appendix, this appendix will apply to 
such employee. 

11. Arbitration of disputes. - (a) In the event the railroad and its employees 
or their authorized representative cannot settle any dispute or controversy with respect to 
the interpretation, application or enforcement of any provision of this appendix except 
section 4 and 12 ofthis article I, within 20 days after the dispute arises, it may be referred 
by either party to an arbifration committee. Upon notice in writing served by one party 
on the other of intent by that party to refer a dispute or confroversy to an arbifration 
committee, each party shall, widiin 10 days, select one member ofthe committee and the 
members thus chosen shall select a neubral member who shall serve as chairman. If any 
party fails to select its member of the arbifration committee within the prescribed time 
limit, the general chairman of the involved labor organization or the highest officer 
designated by the railroads, as the case may be, shall be deemed the selected member and 
the committee shall then function and its decision shall have the same force and effect as 
though all parties had selected their members. Should the members be unable to agree 
upon the appoinbnent ofthe neutral member within 10 days, the parties shall then within 
an additional 10 days endeavor to agree to a method by which a neutral member shall be 
appointed, and, faiUng such agreement, either party may request the National Mediation 
Board to designate within 10 days the neutral member whose designation will be binding, 
upon the parties. 

(b) In the event a dispute involves more than one labor organization, each will 
be entitled to a representative on the arbitration committee, in which event 
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die railroad will be entitied to appoint additional representatives so as to 
equal the number of labor organization representatives. 

(c) The decision, by majority vote, of the arbitration committee shall be final, 
binding, and conclusive and shall be rendered within 45 days after the 
hearing of the dispute or controversy has been concluded and the record 
closed. 

(d) The salaries and expenses ofthe neufral member shall be bome equally by 
the parties to the proceeding and all other expenses shall be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was 
affected by a transaction, it shall be his obligation to identify the 
transaction and specify the pertinent facts of that fransaction relied upon. 
It shall then be the railroad's burden to prove that factors other than a 
transaction affected the employee. 

12. Losses from home removal. - (a) The following conditions shall apply 
to the extent they are applicable in each instance to any employee who is retained in the 
service ofthe railroad (or who is later restored to service after being entitled to receive a 
dismissal allowance) who is required to change the point of his employment within his 
protective period as a result ofthe transaction and is therefore required to move his place 
of residence; 

(i) If the employee owns his own home in the locality from which he is 
required to move, he shall at his option be reimbursed by the railroad for 
any loss suffered in the sale of his home for less than its fair value. In 
each case the fair value of the home in question shall be determined as of a 
date sufficiently prior to the date ofthe fransaction so as to be unaffected 
thereby. The railroad shall in each instance be afforded an opportunity to 
purchase the home at such fair value before it is sold by the employee to 
any other person. 

(ii) If the employee is under a contract to purchase his home, the railroad shall 
protect him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him from any further 
obligation under his contract. 

(iii) If the employee holds an unexpired lease of a dwelling occupied by him as 
his home, the railroad shall protect him from all loss and cost in securing 
the cancellation of said lease. 

(b) Changes in place of residence which are not the result of a transaction 
shall not be considered to be within the purview ofthis section. 

13 
October 2,2009 

P0374 



(c) No claim for loss shall be paid under the provisions of this section unless 
such claim is presented to the railroad within I year after the date the 
employee is required to move. 

(d) Should a controversy arise in respect to the value of the home, the loss 
sustained in its sale, the loss under a confract for purchase, loss and cost in 
securing termination of a lease, or any other question in connection with 
these matters, it shall be decided through joint conference between the 
employee, or their representatives and the railroad. In the event they are 
unable to agree, the dispute or controversy may be referred by either party 
to a board of competent real estate appraisers, selected in the following 
manner. One to be selected by the representatives of the employees and 
one by the railroad, and these two, if unable to agree within 30 dajrs upon 
a valuation, shall endeavor by agreement within 10 days thereafter to 
select a third appraiser, or to agree to a method by which a third appraiser 
shall be selected, and failing such agreement, either party may request the 
National Mediation Board to designate within 10 days a third appraiser 
whose designation will be binding upon the parties. A decision of a 
majority ofthe appraisers shaU be required and said decision shall be final 
and conclusive. The salaty and expenses ofthe third or neufral appraiser, 
including the expenses of the appraisal board, shall be bome equally by 
the parties to the proceedings. All other expenses shall be paid by the 
party incurring them, including the compensation ofthe appraiser selected 
by such party. 

ARTICLE II 

1. Any employee who is terminated or furloughed as a result of a fransaction 
shall, if he so requests, be grated priority of employment or reemployment to fill a 
position comparable to that which he held when his employment was terminated or he 
was fiirloughed, even though in a different craft or class, on the railroad which he is, or 
by training or re-training physically and mentally can become, qualified, not, however, in 
contravention of collective bargaining agreements relating thereto. 

2. In the event such training or re-fraining is requested by such employee, the 
railroad shall provide for such fraining or re-training at no cost to the employee. 

3. If such a terminated or furloughed employee who had made a request 
under section 1 or 2 ofthe article II fails without good cause within 10 calendar days to 
accept an offer of a position comparable to that which he held when terminated or 
furloughed for which he is qualified, or for which he has satisfactorily completed such 
training, he shall, effective at the expiration of such 10-day period, forfeit all rights and 
benefits under this appendix. 
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ARTICLE III 

Subject to this appendbc, as if employees of railroad, shall be employees, if 
affected by a fransaction, of separately incorporated terminal companies which are owned 
(in whole or in part) or used by railroad and employees of any other enterprise within the 
definition of common' carrier by railroad in section 1(3) of part I of the Interstate 
Commerce Act, as amended, in which railroad has an interest, to which railroad provides 
facilities, or with which railroad contracts for use of facilities, or the facilities of which 
railroad otherwise uses; except that the provisions of this appendix shall be suspended 
with respect to each such employee until and unless he applies for employment with each 
owning carrier and each using carrier; provided that said carriers shall establish one 
convenient cenfral location for each tenninal or other enterprise for receipt of one such 
application which will be effective as to all said carriers and railroad shall notify such 
employees of this requirement and of the location for receipt of the application. Such 
employees shall not be entitied to any of the benefits of this appendix ui the case of 
failure, without good cause, to accept comparable employment, which does not require a 
change in place of residence, under the same conditions as apply to other employees 
under this appendix, with any carrier for which application for employment has been 
made in accordance with this section. 

ARTICLE rv 

Employees of the raifroad who are not represented by a labor organization shall 
be afforded substantially the same levels of protection as are afforded to members of 
labor organizations under these terms and conditions. 

In the event any dispute or controversy arises between the railroad and an 
employee not represented by a labor organization with respect to the interpretation, 
application or enforcement of any provision hereof which cannot be settled by the parties 
within 30 days after the dispute arises, either party may refer the dispute to arbitration. 

ARTICLE V 

1. It is the intent ofthis appendix to provide employee protections which are 
not less dian the benefits estabUshed under 49 USC 11347 before Febmaty 5, 1976, and 
under section 565 of title 45. In so doing, changes in wording and organization from 
arrangements earlier developed under those sections have been necessaty to make such 
benefits applicable to transactions as defined in article 1 of this appendix. In making 
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the 
terms of this appendix are to be resolved in favor of this intent to provide employee 
protections and benefits no less than those established under 49 USC 11347 before 
Febmaty 5, 1976 and under section 565 of title 45. 

2. In the event any provision of this appendix is held to be invalid or 
otherwise unenforceable under applicable law, the remaining provisions of this appendix 
shall not be affected. 

15 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

Last Name 

Gebard 

Facknitz 

Campbell 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

Plumley 

Maier 

Evans 

White 

Wety 

McDonough 

Cowgar 

Schott 

ATTACHMENT B 

Initials 

D.V. 

E.A. 

L.P. 

M.L 

J.W. 

S.D. 

L.R. 

M.S. 

T.R. 

A.P. 

T.D. 

L.J. 

N.D. 

K.E. 

K.M. 

J.F. 

Seniority 

4/19/1977 

5/22/1977 

12/19/1981 

02/07/1987 

11/30/1987 

1/14/1990 

06/02/1991 

11/13/1991 

3/07/1993 

10/19/1994 

12/03/1994 

6/05/1997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 

16 
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^ 

Cathy 
Cortez/CORTEZ02CNFVCA 

11/04/200910:41 AM 

To Danielle.Far1ey@cn.ca, Kristen.Wilson@cn.ca, 
Rot)ert.Hawkins@BIPC.com, ]oseph.sirbal<@BIPC.oom 

cc 

bcc 

StJbject Fw. Proposal/ICTDA-CN-ATDA 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

, ^ : ;? : . 

— Forwarded l>y Cathy CortezTCORTEZOZCNR/CA on 11/04/2009 i a 4 0 AM 

Mike 
Chrtstotbre/CHRISri2/IL/CN 
fVCA 

08/28/2009 02:34 PM 

To Cathy Cortez/CORTEZ02/CNR/CA@CNR. John Czarny/CZARNY/IUCNR/CA@CNR, Rick 
PippliVPIPPIN02X:UvlR/CA@CNR, Hunt Cary/C/VRY01/IL/CNR/C/VAtdddwv@aolxom, t e c 

McCann* <atdamccann@aol.cofn> 

OC 

SubJ Proposal/ICTDArCN-ATDA 
ect 

Cathy Cortez/Sr Manager Labor Relations CN Raiiroad 

Per our(ICTDA)proposal sent to you on August 26 2009 fbr upcoming arbltition hearing t>etween CN 

Railroad/ICTD/VATDA ,at this time we(ICTDA) 

are withdrawing this proposal effective immediately.We(ICTDA)will get back with you as soon as possible 

on this matter.Thank You. 

MH Christofore 

President ICTDA 
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A c T T A H i ^ ^ 

Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCL\TION 

WHEREAS, the Surface Transportation Board, in decisions dated May 25,1999, (STB 

Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company 

("CNR"), Grand Trunk Corporation ("GTC"), and Grand Trunk Westem Railroad Incorporated 

C'GTW"), of Illinois Central Corporation ("IC Corp."), Illinois Centi-al Railroad Company 

("IC"), Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for the protection of railroad employees described 

ifTŜ . in New York Dock Railway-Control-Brooklyn Eastem District Terminal. 360 I.C.C. 60 (1979). 

and 

WHEREAS, on Febraary 3,2009 the GTW served notice under Article I, Section 4 ofthe 

Protective Conditions of its intent to change operations as a result ofthe above transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and the American Train Dispatchers Association (''ATDA'") on behalf 

of employees represented by the ATDA to establish procedures for the transfer of work and 

employees whose positions will be abolished on the GTW, provides the necessary protection of 

employees. 

. 'V • • 

August 31. 2009 
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? H IT IS AGREED: 

On the effective date ofthis agreement, sixteen (16) GTW Dispatcher positions, 

identified in Attachment C, subject to the agreement between the GTW and the 

ATDA will be abolished and the work they perform will be transferred to 

Homewood. 

No less than ten (10) days prior to the effective date ofthis agreement, the GTW 

will post notices at Troy for at least ten (10) GTW dispatcher positions at 

Homewood to perform the work being transferred. Should additional positions 

be needed to perform such work, they shall be offered to those Troy dispatchers 

who are not part ofthe initial transfer of employees, as provided below. 

GTW dispatchers must each (a) submit their application for a position at 

Homewood, (b) accept a separation allowance as provided for in paragraph 12, 

or (c) state his/her intent to exercise seniority to another position under another 

collective bargaining agreement under which he/she holds seniority (i.e. the 

GTW/TCIU Agreement), in writing, to the individual designated by the carrier, 

with copy to Local Chairman, within five (5) days from date of posting. 

Employees must select their option(s) in order of preference. Employee 

elections identified on their application will be considered irrevocable. Failure 

to submit an application, or identify options, will result in the employee being 

considered as having elected to exercise seniority under existing GTW/TCIU 

Agreements or otherwise accept a clerical position as provided in paragraph 4 

below. 

August 31, 2009 
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n »* 

Pleaae Indicate your agreement by signing In the space 
provided. 

Sincerely, 

/s/ R. E. Swert 

R. E. Swert 
Vice President-Labor Relations 

I concur: 

R. J. McMullen 

JHB/mas 
IUMSIDE2.JHB 

EMPLOYES EXHIBIT 5 3 
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SIDE LETTER NO. 1 
CONRAIL-IAM&AW 

NY DOCK (MGA) 

,-a— 

October 16, 1992 

Mr. Raymond J. MCHullen 
General ChairiBan 
Intemational Association of 
Machinists and Aerospace Workers 

RO *1, Box 756A 
Altoona, PA 16601 

Re: Monongahela Railway Company - Conrail Merger 
ICC Finance Docket 31875 

Dear Mr. McMUllen: 

This confizms the discussions held conceming the merger 
implementing agreement. 

In our discussions and in the Notice previously provided the 
Carrier advised that lAM positions would be moved from 
Brownsville to Waynesbyurg concurrent with the coordination 
of MOA work with Conrail. 

He further advised t h a t we anticipate moving five of the 
seven current Machinists positions and abolishing two 
positions, as portions of the work now performed by those 
position; will be performed by Conrail forces 4md't:he Altoona 
Shops. t ^ 

We agree that concurrent with the coordination of work and 
the movement of lAM positions to Waynesburg, Carrier will 
establish new positions at Altoona eqpial to the number of 
positions pezmanently abolished on the H6A. Those positions 
will initially be advertised and filled on îtLi.. MGA prior 
rights basis. Fomer MGA employees awarded these positions 
will be entitled to moving expenses and benefits in 
accordance with Article I Sectioof 9 and 12 of New York Dock 
conditions. Enployees following their work and accepting 
transfer in accordance with this Agreement shall have theLx 
names and MGA seniority dates dovetailed into the existing 
appropriate Conrail lAM Seniority District Roster^ /*0/^ 

EMPLOYES EXHIBIT 3 X 

P0519 



requirements of Article I, section 4 of the New York Dock 

Labor Protective Conditions imposed by ICC Finance Docket 

31875. 

Signed this day of , 1992, at 

FOR THE EMPLOYEES: FOR CONSOLIDATED RAIL 
CORPORATION: 

General Chairman 
International Association of 
Machinists and Aerospace Workers 

Vice President-Labor Relations 

APPROVED: FOR THE MONONGAHELA RAILWAY 
COMPANY: 

I n t e r n a t i o n a l Association of 
Machinists and Aerospace Workers 

- 5 -
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a job offer that would under existing agreements require a 

change in residence will be eligible to receive the moving 

expenses provided under paragraph 3 of this Agreement. 

7. The dismissal allowance of any employee shall be 

reduced to the extent of any earnings made by the employee 

outside of the employmehtr.of Gonrall. Employees receiving a 

dismissal allowance must, upon request, provide 

documentation attesting to the amount of such outside 

earnings. Failure to provide such documentation upon 

request, or upon evidence of any fraudulent submission of 

claims, shall result in a suspension of benefits. 

8. This Agreement will become effective upon five (5) 

days advance notice to the Involved General Chairmen of the 

International Association of Machinists and Aerospace 

Workers, unless otherwise agreed, and constitutes the 

required implementing agreement and fulfills all other 

-4-
1 
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5. An employee who I3 affected by the transaction and 

entitled to benefits under Section 5 or 6 of the New Yorie 

Dock conditions may file a written request on the form 

provided, with the Manager-Labor Relations, Suite 201 

Conrail Building, 424 Holiday Drive, Pittsburgh, PA 15220, 

for a statement of test period earnings for use In 

developing his or her'displacement or dismissal allowance. 

A claim for protection must be presented on the form 

provided and must be submitted to Conrail's Manager-Labor 

Relations within sixty (60) days following the end of the 

month in which the adverse affect is claimed. 

6. An employee who is deprived of employment as a 

Machinist as a result of this transaction may be offered a 

position as a Machinist at any location. Such employee 

shall be given thirty (30) days' written notice by certified 

mall (with copy to the General Chairman) of such offer and 

must elect in writing one of the following options prior to 

the expiration of the notice: (1) to accept the offer; (2) 

to resign from all service and accept a lump sum payment 

confuted in accordance with Section 9 of the Washington Job 

Protection Agreement of May, 1936 (if a change in residence 

Is required); or (3) to be furloughed without protection 

during the period of such furlough. In the event an 

employee falls to make such an election, he shall be 

considered to have exercised option 3. Employees accepting 

-3-
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amended, between Conrail and the International Association 

of Machinists and Aerospace Workers, will be applicable to 

the former Monongahela Railway Company employees covered by 

this Agreement, and Monongahela Railway Company Agreements 

are terminated. 

2. On' the effective date of this Agreement, all MGA 

employees represented by the International Association of 

Machinists and Aerospace Workers will be dovetailed into the 

Conrail-IAM Seniority District "0012A" roster with a Prior 

RR code "MGA" and a Prior Roster code "0001", and that such 

employees will be available to perform service on a 

coordinated basis subject to applicable Conrail agreement's. 

On the effective date of this Agreement Coiu;ail-IAM 

Seniority District "0012A" will be expanded to encompass the 

former territory of the MGA. 

3. Employees affected as a result of this 

transaction will be afforded the benefits prescribed by the 

ICC as set forth in the New York Dock conditions which are, 

by reference, incorporated herein and made a part hereof. 

4. Any prior continuous service and qualifying years 

with the Monongahela Railway Company shall be credited for 

vacation, personal leave and other benefits which are 

granted on the basis of qualifying years of service. 

-2-
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ATTACHMENT "A" 
CONRAIL-IAM&AW 

NY DOCK (MGA) 

AGREEMENT MADE THIS DAY OP 1992, UNDER 
ARTICLE I, SECTION 4 OF THE HEW YORK DOCK CONDITIONS, 
BETWEEN THE INTERNATIONAL ASSOCIATION OF MACHINISTS AND 
AEROSPACE WORKERS AND CONSOLIDATED RAIL CORPORATION AND THE 
MONONGAHELA RAILWAY COMPANY IN, CONNECTION WITH THE MERGER OP 
THE MONONGAHELA RAILWAY CONPANY INTO CONRAIL PURSUANT TO 
INTERSTATE COMMERCE COMMISSION ORDER IN FINAMCE DOCKET 
NO. 31875 

Whereas the Interstate Commerce Coimnission in Finance 

Docket No. 31875 granted approval of the merger of the 

Monongahela Railway Company (hereinafter referred to as MGA) 

into Consolidated Rail Corporation (hereinafter referred to 

as Conrail) subject tor "Mew York Dock" Labor Protective 

conditions and that the ICC further approved the assignment 

of leases of the MGA to Conrail; and 

Whereaa, the Carriers intend to effect the coordination 

of work performed by employees represented by the 

International Association of Machinists and Aerospace 

Workers In connection with the merger, including the 

movement of maintenance of equipment work to Waynesburg and 

Conway, PA. 

IT IS AGREED: 

1. On the effective date of this agreement, the 

Collective Bargaining Agreement effective May 1, 1979, as 

EXHISIT IS 
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CONItAIL-IAM&AW 
NY DOCK (H6A) 

positions which may arise out of application of the implementing 
agreement. 

The exception to the above findings is that the Arbitration Board 
believes the implementing agreement should include 1:hat Side Let
ter of Understanding which the Carrier had initially proposed to 
the lAH&AH, but withdrew when it declared an impasse, or, namely, 
a letter dated October 16, 1992, and presented to t:his Board by 
the lAHSAW as Employee Exhibit No. 32, and which will be attached 
to this Arbitration Board decision and hereinafter be identified 
as Side Letter Ho. .1 to the-Implementing Agreement. This aide 
letter concems 1:he anticipated transfer of portions of work from 
the M6A to Altoona, PA, and tiie right of former MGA employeea to 
be initially awarded a position created as a consequence of such 
action. It is also evident from the record that the same situa
tion may well apply with respect to a transfer or work from the 
MGA to Conway, PA. Thus, this side letter will be considered as 
likewise applicable to euiy position which initially involves the 
transfer of portions of work from the former MGA to Conway, FA. 

Accordingly, in study of t:he record and arguments of the parties, 
the Arbitration Board finds that the Implementing Agreement which 
the Carrier has proposed for adoption, namely, Exhil)it 13 to its 
written presentation, and here attached as Attachment "A", meets' 
the criteria set forth in Article l. Section 4 of the New York 
Dock Conditions in effecting the coordination of work performed 
by employees represented by the lAH&AW on the H6A in a manner aa 
authorized by the ICC. Therefore, the Arbitration Board finds 
that such document, together with the addition of previously men
tioned Side Letter of Understianding No. 1, shall be held to con
stitute the appropriate Implementing Agreement for the merger of 
MGA employees represented by t:he lAMfiAW into Conrail. 

AWARD: 

The Question a t I ssue i s disposed of as s e t for th in t:he above 
Findings of t h e Arb i t r a t i on Board. 

Robert E. Peterson, Arb i t ra to r 

June 2 1 , 1993 

19 

P0513 



C0NSAIL-IAH5AH 
NY DOCK (MGA) 

The Arbitrator would hope that in final resolution of the instant 
dispute that the Carrier would reconsider its position and grant 
employees represented by the lAM&AH the same level of benefits it 
was willing to provide in pre-arbitration meetings and as is con
tained in certain letters of agreement with the other craft 
organizations, i.e., five (5) working days off with pay and a 
$500 transfer or lace curtain allowance. 

Current Work Continuation: 

The lAM&AH asks that the Implementiiig' agreement provide the four 
Maintenance of Way Machinists "be allowed to maintain emd perform 
all the work currently performed on the MGA" amd the one Main
tenance of Equipment Machinist "be allowed to~ maintain and per
form all the locomotive work currently performed on the MGA that 
is not tremsferred to another location." Further, It asks that 
if the work is transferred to Canton, Ohio or other Conrail 
locations, that the Machinists it represents have the right to 
follow such work. 

The lAM&AW also desires that work on other equipment and highway 
vehicles be identified and retained for the former MGA Machinists 
and that it be advised where the vehicles and equipment are being 
transferred to if not retained on the former MGA property, "and 
that the Machinists be allowed to follow the work if proper." 

Except as will be discussed below., this Arbitration Board finds 
no reason to hold that a newly created position at a location to 
which work formerly performed on the MGA may ba tranaferred 
should be awarded to a former VSh eiiployee on the basis that work 
attached to the creation of such position will be exclusively 
work of the former MGA. Certainly, when work of the nature here 
involved on the MGA is transferred and integrated into the Con
rail system in implementation of the merger it will be difficult, 
if not impossible, to distinguish what work had previously been 
work restricted to or performed by former MGA employees. 

The Conrail—lAM&AW Schedule of Rules Agreement, which, as stated 
above, la to be adopted by t±,e parties as part of the implement
ing agreement, prescribes the laanner in which new positions and 
vacancies will be advertised, posted, and announcements made as 
to the name of the successful applicant after the close of the 
advert isement. 

Provision is also made in such Agreement for t h e awarding of ad
vertised positions or vacancies as concerns employees having 
prior right seniority in the craft ax»A class in which the vacancy 
exists to be given first consideration, even if working out of 
their craft or class. Thus, it would seem that the lAM&AW con
cems are without merit and that the applicable and current rules 
of the Conrail—lAH&AW Schedule of Rules Agreement should apply 
and prevail with respect to the advertisement and awarding of 

18 
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CONRAIL-IAM&AW 
NY DOCK (H6A) 

whether a particular employee meets the definition of a 
displaced employee are dependent upon individual 
circumstances. These questions are properly justiciable 
in a proceeding pursuant to Article I, Section 11 of the 
New York Dock Conditions rather than this [Section 4] 
proceeding." 

In the light of the aforementioned considerations, and in keeping 
with the findings of many past boards, such as in the case before 
Arbitrator Fredenberger, this Arbitration Board finds no basis to 
conclude that an aiAltrated - implementing agreement may properly 
mandate a TPA provision in the maimer requested by the lAM&AH. 

Moving Allowance; 

The lAM&AW initially requested that, in addition to those moving 
benefits contained in Article I, Section 9, of the New York Dock 
conditions, "employees electing to transfer to a new point of 
employment requiring a change of residence as a result of jobs 
offers" be provided "an allowauice for any and all other expenses" 
in accordance wit:h a schedule tihat would call for payment of $400 
allowance on the date of transfer; a second $400 allowance at the 
end of 120 days of compensated work; and a third $400 allowance 
at the end of 190 days of compensated work. The foregoing 
notwithstanding, in its presentation to the Arbitration Board, 
the lAM&AW proposed that the machinists required to transfer be 
given a "lace curtain" allowance similar to that contained in the 
implementing agreement the Carrier entered into with the Carmen's 
Organization, i.e., a $500 allowance. 

The lAHfiAW also asks that the implementing agreement stipulate 
reimbursement of wage losses be five (5) days rather than the 
three (3) day reimbursement which is prescribed in the New York 
Dock conditions. 

It is beyond the jurisdiction of an arbitration board, such as 
this, to award an increase in the prescribe moving allowance, 
absent the authority of the parties to make a determination on 
such a matter. 

Section 9 of the New York Dock conditions specifically says that 
the affected employee shall be reimbursed for an actual wage loss 
"not to exceed 3 working days." No mention is made in those con
ditions of "other expenses" or a schedule of allowances for other 
expenses. 

This finding notwithstanding, the Arbitration Board would be 
remiss if it did not say, as Arbitrator Scheinman said in a dis
pute involving this Carrier and the TCIU, and wherein the Carrier 
had agreed to permit the arbitrator to make a determination about 
moving allowances: "We believe it inequitable to provide a dif
ferent level of benefits to former MGA employees who must move... 
as a result of this transaction." 

17 
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CONRAIL-IAHfiAW 
NY DOCK (MGA) 

In this same respect, it would seem to the Arbitration Board that 
lihe certification of an employee solely on the basis of t:he im
plementation of a transaction, rather than the certification and 
construction of a TPA at the time the employee is in fact ad
versely affected, would be to prematurely commence the tolling of 
the protective period during which the affected employee would be 
entitled to a job protection or displacement allowance. 

That the Carrier, in an implementing agreement with the Brother
hood of Maintenance- of Way Employees,., was agreeable to providing 
that employees on the MGA who are in active service on a date 
certain "will be certified as a 'Displaced Employee' adversely 
affected by the transaction" andi "will be provided their test 
period averages," must be viewed in the light of that understand
ing being one of a voluntary nature in settlement of the merger 
notice and other pending labor matters, and also stipulating the 
following: 

"It is further agreed that notwithstanding the cer
tification provided for above, any such employee ad
versely affected due to any of the following causes will 
not be entitled to receive either a dismissal allowance 
or a displacement allowance as a result thereof: 

o Employee's own choice (e.g. voluntarily bidding to a 
lower rated position). 

o Return of other (senior) employees from leave of 
absence, disability. Injury or .vacation. 

o Medical disqualification of the Claimant. 

o Emergency or work stoppage. 

o External statutory changes such as amendments to the 
Hours of Service Law or FRA regulations." 

In any event, aside from the abava understanding between the Car
rier and the BMWE being one of a voluntary or collective bargain
ing nature, it is not, as here sought by the lAM&AW, the provid
ing of a TPA "with no strings attached." 

Arbitrator Hill lam E. Fredenberger, Jr. in a decision which he 
issued under date of January 12, 1983 in a dispute between the 
Brotherhood of Railway Carmen and the Baltimore and Ohio 
Railroad/Louisville and Nashville Railroad involving what shall 
be contained in an arbitrated implementing agreement, in holding 
that issues conceming displacement allowances were not properly 
justiciable in the proceeding before him, said: 

"The question of whether tbe Carriers are obliged to 
furnish test period earnings as well as the question of 

16 
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CONRAIL-IAM&AW 
NY DOCK (MGA) 

In support of the logic of its seniority proposal, the Carrier 
points up that in every implementing agreement reached by mutual 
agreement or under Section 4 arbitration, the appropriate Conrail 
Pittsburgh area seniority district has been'expanded to encompass 
the former MGA territory, and that in no instamce has the MGA 
been kept a separate seniority district as here requested by the 
lAH&AW. 

The Carrier further submits, and the Arbitration Board believes 
rightly so, that the advertisement and awarding of positions 
should be basically* pursuant"to the • applicable rules agreement, 
or, as here, the Conrall-IAH&AH Schedule of Rules Agreement. In 
this respect, it is noted that Section 5 of Article I of the Hew 
York Dock conditions prescribes that to eligible for a displace
ment allowance there must be "the normal exercise of seniority 
rights under existing agreements, rules and practices to obtain a 
position producing compensation equal to or exceeding the compen
sation he received in the position from which he was displaced." 

Accordingly, in consideration of the record and arguments of the 
parties, the Arbitration Board finds the Carrier propasal for the 
expansion of the Plttsbuirgh Seniority District to Include the 
former MGA territory to be meritorious and appropriate for the 
protection of seniority rights and the assignment of employees 
made necessary by t:he merger of the MGA into Conrail. 

The Test Period Average: 

A test period average (TPA) is a meaningful measurement of past 
earnings of a displaced employee in thB establishment of an af
fected employee's job protection allowance. It permits a deter
mination to be made as to the extent, if any, that a displacement 
allowance is payable each month during the term of a protective 
period as a consequence of the employee having been adversely af
fected as a direct result of the transaction. 

A TPA is not, however, something to which an employee Is entitled 
account an indirect affect of the transaction, or on the basis of 
speculative belief that the transaction may be cause for reduced 
compensation or loss of a job at a future date. 

For it to be concluded, as the lAM&AW asks, that a TPA be given 
to all MGA Machinists, "with no strings attached," would require 
this Arbitration Board to go outside the meaning and intent of 
the New York Dock conditions and give blanket certification tb 
all employees. Such action would be in disregard of those provi
sions of the New York Dock conditions which condition entitlement 
to either a dismissal or displacement allowance on a showing that 
the transaction has had an adverse affect on an employee, or, as 
set forth in such conditions, that as a "result of a transaction" 
the affected employee "is deprived of employment" or is "placed 
in a worse position wltdi respect to his compensation and rules 
goveming his working conditions." 

15 
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CONRAIL-IAM&AW 
NY DOCK (MGA) 

made effective that: (1) a new Conrail-IAM&AW Seniority District 
Roster be established to encompass the former territory of the 
MGA, Including South Brownsville and Waynesburg, PA; (2) two new 
rosters be created at Waynesburg, one for shop work and the other 
for maintenance of way work; (3) employees following their work 
and accepting transfers to other locations on Conrail where work 
on former MGA locomotives, roadway machines, equipment, etc., has 
been transferred have their names and MGA seniority dates dove
tailed into the existing appropriate Conrail-IAH&AW seniority 
District Roster; and, (4) in the event that employees accept 
transfer to a Conrail location-, where no MGA work has been trans
ferred they shall have their name placed at the bottom of the ap
propriate Conrall-IAM&AH Seniority District Roster. 

The lAM&AW also asks that the implementing agreement provide that 
employees who transfer to other Conrail-IAM Seniority Districts 
will retain seniority at South Brownsville and be subject to 
recall to a permanent vacancy known to be of at least 60 days 
duration, with the Carrier paying reasonable expenses in connec
tion with an employee accepting recall and retuming to South 
Brownsville. 

The Carrier, on the other hand, proposes that all MGA employees 
represented by the lAH&AW be dovetailed into the Coiurail-IAMfiAW 
Seniority District "00I2A" roster with a Prior RR Code "MGA" and 
a Prior Roster code "0001", and that such employees be available 
to perform service on a coordinated basis subject to applicable 
Conrail agreements. The Carrier has also proposed.that on the 
effective date of the implementing agreement tihat Conrail-IAH&AW 
Seniority District "C012A" bs expanded to encompass the former 
territory of the MGA. 

In this latter regard the Carrier has stated that those lAM&AW 
Machinists who are designated to retain prior rights will have 
prior rights to all machinists positions subsequently advertised 
on the former MGA territory. 

The Carrier asserts that its seniority proposal provides the MGA 
employees full Integration of their seniority on the Pittsburgh 
area seniority roster, and that this is appropriate since it says 
the preponderance of locomotive work formerly done at Brownsville 
by lAM&AW represented employees will be performed at tha Conway 
Diesel Shop because the MGA locomotive fleet will be Integrated 
into the Conrail system locomotive fleet, while some unquantified 
amount of heavy repair work will be done at Altoona, PA. 

Further, the carrier says that the vast preponderance of the work 
on maintenance of way machinery will continue to be performed on 
the former MGA property, and that its proposal to assign MGA 
prior rights to positions headquartered on the former MGA assures 
that machinists who had performed the work will have first rights 
to continue to perform the work on the former MGA territory. 

14 
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CONRAIL-IAH&AW 
NY DOCK (MGA) 

as to the terms of an implementing agreement. 

schedule s£ Rules Agreement! 

The parties gure basically in agreement that the current Conrail- . 
lAM&AH Schedule of Rules Agreement, effective Hay 1, 1979, be the 
surviving rules agreement when the MGA is merged into Conrail. 
However, the lAM&AW asks that auch rules additionally include or 
provide as follows: 

1. A continuation of language. contained in a 1988 MGA 
letter agreement concerning training and tools. 

2. A listing of all MW equipment presently maintained 
by lAM&AW employees and a list of shop equipment to be 
transferred to Waynesburg and agreement that those 
employees would continue to maintain the equipment in 
the future. 

3. That a former Pennsylvamia Railroad agreement con
cerning highway vehicle maintenance applicable to por
tions of Coiurail territory (former PRR property) cover 
the MGA territory. 

Given the few number of employees involved i.e., seven, and the 
rather limited geographical confines of t:he WSA as compared to 
t h e rather extensive size of the Conrail ledsor force and the ex
tent of its system properties, bot:h parties have wisely chosen to 
be in general agreement that the Conrail—lAM&AW Schedule of 
Rules Agreement be applicable when tAe former MGA employees are 
merged into Conrail, albeit, as indicated above, the lAM&AH would 
like to amend that Agreement to preserve certain MGA rules. 

In the opinion of t:he Arbitration Board, to modify or amend the 
Conrail-IAM&AW Schedule of Rules Agreement to extend or preserve 
certain rights to former MGA employees would be to debase the 
principles of the basic understanding as to which agreement would 
survive tbe merger, and tend to impede, rather than foster the 
economies and efficiencies of the merger, even if it was to be 
held, which it is not, that there was merit to the aforementioned 
desires of the IAH&AW. 

Seniority snA Seniority Rosters? 

Three of the total of seven active employees represented by the 
lAM&AW on the MGA work in the Locomotive Shop. The four other 
employees work in the Maintenance of Hay and Signal Department. 
The employeea are currently on two separate seniority rosters: 
(1) Machinists Seniority Roster No. 1, South Brownsville Locomo
tive Facilities, and (2) Machinists Seniority Roster No. 2 , South 
Brownsville Maintenance of Way Shops. 

The lAH&AW asks that on the date the implementing agreement is 
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implementing agreement provisions thereafter proposed by the 
lAH&AW, clearly demonstrate an overall awareness on the part of 
the lAH&AW representatives of the intentions of the Carrier as 
concerns the merger of employees, work, and facilities of the HGA 
into Coiurail. 

Accordingly, the lAM&AW protest that the notice was defective and 
did not meet the requirements of Section 4 of Article I of the 
New York Dock conditions is found to ba without merit. 

The Impasse and Arbitration: -

The parties engaged in a number of informal and formal meetings 
and telephone conversations regarding the notice as well as the 
terms of an implementing agreement. That both parties insisted 
on remaining firm on a number of issues and were thereby not able 
to reach mutual accord is iinfortunate. However, that the parties 
have not been able to amicably resolve their differences does not 
support a finding that there was a lack df good faith bargaining 
or that they had not in fact reached an impasse in negotiation of 
an implementing agreement. 

Section 4 of Article I of the New York Dock conditions intends 
there be a speedy resolution of disputes involving an implement
ing agreement. It calls for "negotiations for the purpose of 
reaching agreement with respect to application of tha terms and 
conditions of this Appendix [III]" to begin, within five days of 
the receipt of a notice. And, Section 4 states that if at the 
end of 1:hlrty (30) days there is a failure to agree, either party 
to the dispute may submit it for adjustment to arbitration. 

As indicated above. Informal discussions were conducted between 
the parties before the notice was formally served on September 
23, 1992. The parties met on October 15 and 16, 1992, and ex
changed yrritten proposals. Subsequent meetings and telephone 
conferences were held on November 6, 1992 and January 5, 6, 11, 
and 13, 1993. It was not until some two weeks later, on January 
27, 1993, that the Carrier declared an impasse and intent to sub
mit the dispute to arbitration. 

It being apparent the parties engaged in or had opportunity of 
negotiation for almost twice the period of time prescribed by the 
New York Dock conditions before one party, the Carrier, declared 
an impasse, there is no basis to hold there was a violation of 
Section 4 requirements of the New York Dock conditions that there 
be a 30-day period for negotiation of an implementing agreement 
before the declaration of an impasse and resort to arbitration. 

The Arbitration Board thus finds no reason to conclude that the 
Carrier was premature in declaring an impasse and Invoking ar
bitration for the resolution of t:he dispute. 

Turning now to the merits of arguments advanced by both parties 
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FINDINGS M Q OPINION 0£ TSSL BOARD; 

The Board will first address the procedural issues raised by. the 
lAM&AH, i.e., (1) the validity of the Carrier notice; and, (2) 
the question of whether the impasse declared by the Carrier was 
premature. 

The Notice; 

Section 4 of Article I of the New York Dock conditions calls for 
the posting and serving of a'writtMi'notice which shall contain 
"a full and adequate statement of this proposed changes to be af
fected by such transaction, including an estimate of lihe nxunber 
of employees of each class affected by the intended chzmges." 

The Carrier notice was not inconsistent with the requirements of 
Section 4. It was timely served and posted; it Identified the 
decision issued by the ICC for merger of the MGA into Conrail; it 
annoiinced that the conditions of protection of employees as em
bodied in the New York Dock conditions will be provided; it noted 
that "it is intended to unify, coordinate and/or consolidate 
facilities used an operations and services performed separately 
by Conrail and the IK3A;" it gave a general description of the af
fect that the merger would have on employees; it identified the 
positions and departments where those positions work on 1:he MGA 
which were to be retained or abolished; it gave an estimate of 
the number of employees to be affected; and, it indicated the ex
pected coordination and/or consolidation of work would occur, "on 
or about January 1, 1993, or' earlier if an implementing agreement 
is reached or referee decision rendered." 

Although the Carrier subsequently found reason to chiuige some 
aspects of the notice, that circumstance does not support a con
tention that the Carrier had not essentially met the notification 
requirements of ths New York Dock conditions. Section 4 does not 
define what shall constitute a perfect notice. Rather, it seems 
to call for the serving of a notice that is sufficiently composed 
so as to alert both employees and their l a b o r representatives to 
the intended transaction and thereby trigger trhe consummation of 
any necessary implementing agreement. 

Further, nothing in the Section 4 notice requirements or other 
provisions of the New York Dock conditions appear to mandate the 
extent of information sought by the lAH&AH, namely, drawings, 
prints, pictures, and other Information conceming a new facility 
which is to be built; a list of equipment that employeea repre
sented by the lAHSAH repair, rebuild or rehabilitate; or, a list 
of all shop equipment contemplated on being moved by the Carrier 
from one location to another location. 

The above observations of the Arbitration Board notwithstanding, 
it would seem that 1:hose meetings and conferences which preceded 
and followed the serving of the Carrier notice, as well as the 
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simply desire a Test Period Average for all the MGA 
Machinists, with no strings attached. We want to estab
lish a separate seniority district for the HGA 
employees, containing rosters for Maintenance of Hay and 
Maintenance of Equipment and for the four (4) Main
tenance of Way Machinists to be allowed to maintain and 
perform all the work currently performed on the MGA. 
Also, that the (1) Maintenance of Equipment Machinist be 
allowed to maintain and perform all the locomotive work 
currently performed on the MGA that is not transferred 
to another location. Further,., if the work is trzms-
ferred to Canton, OH or other Conrail location, we want 
the Machinists to have the right to follow their work, 
with all protective benefits and to be able to dovetail 
their seniority. We do not want Machinists work as
signed to another craft that is not entitled to perform 
seme. 

In the event that the Carrier transfers running repair 
locomotive work to Conway and heavy repair to Altoona, 
we want t:he Maihteneuice of Equipment Machinists to have 
the right to follow their work, with all protective 
benefits and to be able to dovetail t:heir seniority. In 
addition, we desire that the work on other equipment and 
highway vehicles be identified and retained for the 
former MGA Machinists and tihat t:he lAM be advised where 
the vehicles and equipment are being transferred to if 
not retained on the farmer HGA property and that the 
Machinists be allowed to follow the work if proper. 

He further desire that all MGA Machinists positions at 
Brownsville be abolished and new positions be estab
lished and advertised for the respective locations t:o 
where the work is being transferred, including 
Haynesburg. Also we desire that the Machinists required 
to transfer to another work location be given a five (5) 
day moving allowance and a lace curtain allowance 
similar to what the Carrier provided in the Carmen's 
Agreement. 

The Organization has attached a proposed Implementing 
Agreement which we firmly believe is fair and suitable, 
and in conformity with the provisions of the New York 
Dock conditions established for handling of this 
transaction." 

Accordingly, the lAM&AW says that if the Carrier notice is not 
found to be premature that the implementing agreement proposed by 
the Carrier should be rejected, and that the implementing agree
ment which the lAM&AH has offered into record should be adopted 
in a resolution of the dispute. 
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4. Notice did not specify what work would be moved and 
where. 

5. Notice did not specify where the affected enployees 
would be required to move to." 

The lAM&AW offered a summary listing of what it calls "the needed 
and requested information that the Carrier refused to furnish the 
Organization in connection with this transaction." Basically, it 
said it should be provided the-; following information: 

1. Estimated number of employees of each shop 
craft/class that will be' affected by the intended 
change. 

2. Drawings, prints, pictures, or any type of informa
tion concerning the new facility to be built at 
Haynesburg, PA. 

3. A list of the equipment that the employees repre
sented by the lAM&AH repair, rebuild, or rehabilitate. 

4. A list of the shop equipment that the employees rep
resented by the lAH&AW repair, rebuild, or rehabilitate. 

5. A list of all the shop equipment contemplated on 
being moved from South Brownsville, PA to Waynesburg, 
PA. 

Accordingly, the lAM&AH maintains that the notice which the Car
rier served is procedurally defective and the arbitration process 
premature in the assertion that "proper negotiations as required 
could not and cannot be conducted until the Carrier provides a 
full and adequate notice of the true proposed changes to be af
fected by the transaction." 

Additionally, the lAM&AW contends that the Carrier has failed to 
"engage in good faith negotiationa and by doing so, has proposed 
an agreement to the Organization that does not adequately address 
the concems, needs and rights of the employees and most cer
tainly does not meet the requirements of New York Dock." In this 
same respect, the lAM&AW says the implementing agreement which 
has been proposed by the Carrier is Inferior to aigreements of
fered other crafts on the MGA. 

In its ex parte brief to this Arbitration Board, the IAH6AW of
fered the following conclusionary statement of its position: 

"In conclusion, the Organization only desires a fair and 
equitable Agreement for the Machinists employed by the 
MGA, t h a t would protect their rights and entitlements 
and preserve the work currently performed by them. We 
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territoiry. 

Four machinist positions currently perform the work of 
maintenance and repair of maintenance of way equipment 
on the MGA and work in the Engineering Department, Main
tenance of Way Shops at Brownsville. These positions 
are; one gang leader, two machine Inspectors and one 
assistant machine inspector. These positions perform 
the following work: 

Electric and gas welding,and cutting, repair 
of gasoline and diesel'engines, hydraulic 
pumps, motors, etc., on all types of H. of W. 
Equipment. Repair of company vehicles with or 
without hyrail wheels. Rebuilding and instal
lation of rail lubricators. Performance of 
road work. 

Following the merger and coordination of work, Conrail 
plans on keeping all four lAM positions in the MW 
Department working on the former HGA territory. These 
employees will perform repair and maintenemce duties 
connected with running repairs of MW equipment in the 
field. Major repairs or overhaul of MW machinery such 
as tampers, ballast regulators, tie removers, and 
.jspikers, eunong others, will be performed when necessary 
•' at the Conrail system MW facility at Canton, OH. This 
shop performs all auch major repairs and rehabilitation 
vof MW machinery used throughout the Conrail system." 

Based upon the foregoing contentions the Carrier asserts that the 
procedural objections raised by the lAH&AW are without merit and 
that tJie proposed implementing agreement which attached to its 
letter of January 27, 1993 should be selected by the Arbitration 
Board in resolution of the Question at Issue. 

POSITION Q£ i m lAMSAW! 

The lAM&AH maintains that the notice of the intended transaction 
which the Ceurrier served did not fully meet the requirements of 
Section 4 of Article I of the New York Dock conditions. It bases 
this contention upon t h e following stated objections: 

"1. Notice did not contain a full and adequate statement 
of the proposed changes to be affected by such 
transaction. 

2. Notice did not include the nximber of employees of 
each class or craft to be affected the Intended changes. 

3. Notice did not state the specific dates when the 
transaction would occur. 
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In response to the implementing agreement which is proposed by 
the lAM&AH, the Carrier says that although there are a few areas 
of basic agreement with such proposal, that there are several 
areas where there is fundamental disagreement. In this latter 
regard, the Carrier says the implementing agreement proposed by 
the lAM&AW goes beyond t:he requirements of the New York Dock con
ditions and also beyond the authority of this arbitration com
mittee under Section. 4 of Article I of the New York Dock 
conditions. 

In its ex parte brief to this Arbitration Board, the Carrier 
provided the following description of the work currently being 
performed and to be performed following the full merger of the 
MGA into Conrail: 

"lAM-represented employees perform work in the Locomo
tive Shops and the Maintenance of Hay Shops, both lo
cated in the same building in South Brownsville, PA. 
The locomotive shop employs three machinists; one lead 
machinist and locomotive inspector; one air brake 
inspector; and one machinist working in the air brake 
room/machine shop. These positions perfonn the normal 
machinist work associated with locomotive maintenance 
and repair. This work Includes: 

Service and Inspection (FRA) of Locomotives on 
Inspection Track. Adding oil, changing brake 
shoes. 
Machine Shop work - Lathe, Milling, Saw Cut
ting Metial, Threading Stock. 
All heavy and running repairs on Locomotives. 
Haintenemce of MofE Equipment and Vehicles. 
Maintenemce and rebuilding of air equipment -
Locomotives. 
Locomotive (FRA) Test Work. 

Following full merger and integration of the HGA into 
Conrail, all MGA locomotives will be integrated into the 
Conrail locomotive fleet. As such, all scheduled and 
heavy locomotive maintenance and repair work formerly 
performed by MGA employees will be performed at the Con
rail Locomotive Shop at Conway, PA (about 25 miles from 
Pittsburgh and 94 miles from South Brownsville). Some 
heavy locomotive repair work will alao be performed at 
the Conrail facilities at Altoona, PA. 

Once full coordination of the locomotive work is 
achieved, there will only be sufficient work to retain 
one Machinist position performing work on locomotives on 
the former MGA property. This position will primarily 
perform light maintenance and running repairs on locomo
tives in the conrail fleet operating on the former HGA 
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'prior rights* to Hachinists* positions headquartered on 
the former HGA territory. 

3) Former HGA employees will be credited by Conrail with 
their prior continuous HGA service and qualifying years, 
for the purposes of vacation, personal leave and other 

- benefits granted on the basis of qualifying years of 
service. 

4) to employee who is affected by the transaction may 
request an appropriate' form to request a test period 
average and a displacement or dismissal allowance. Any 
claim fbr such protection must be made within 60 days of 
the adverse effect. 

5) An employee who is deprived of employment and unable 
to secure a position may be offered a position in the 
Machinists craft at any location. When such offer is 
made, the employee at his option shall select to accept 
the offer, resign and accept a termination allowance, or 
be furloughed without protection. 

6) Any dismissal allowance shall be reduced by outside 
eamings. 

7) The implementing agreement will become effective upon 
the giving of five (5) days notice to the appropriate 
General chairman of tha lAH."' 

The Carrier says that a comparison of the proposed implementing 
agreement whieh it has submitted for tha lAH&AH "is, in most 
respects, identical to the several agreements that have been 
voluntarily adopted by other crafts Involved in the merger of the 
HGA into Conrail." In this respect, the Carrier submitted into 
evidence copy of Implementing agreements governing other HGA 
employees in both the non-operating crafts (Electricians; Sheet 
Metal Horkers; Firemen & oilers; Train Dispatchers; and, Hain-
tenance of Way Employees) and the operating crafts (Engineers; 
Conductors; and. Trainmen). 

The Carrier also offers that in disputes that were settled by ar
bitrated awards under Section 4 of the New York Dock conditions, 
one involving Engineers represented by the UTU(E), and the second 
arbitrated award involving Clerks represented by the TCU, that in 
each such instance it was determined that the Conrail collective 
bargaining agreement would be applied and tha MGA agreements will 
be abrogated. 

Further, the carrier submits that in every negotiated agreement 
or arbitration award, the former MGA territory was incorporated 
into the adjacent Conrail Pittsburgh Division Seniority territory 
and the MGA seniority roster was merged into the Conrail Pit
tsburgh area seniority roster. 
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It is quite clear that the parties are at an impasse 
over their attempts to reach an implementing agreement 
and that New York Dock requires that the parties resolve 
t:his dispute through arbitration. The Carriers further 
take the position that any dispute over the adequacy of 
the notice is referrable to the Arbitrator under Article 
I, Section 4. 

Hr. Burton will call you shortly in an attempt to reach 
agreement on a neutral for arbitration." 

On March 8, 1993 the lAM&AH, ih a four-page letter, set forth why 
it was taking issue with several of 1:he Carrier's past and cur
rent cnitentions and why it believed that the lAM&AH proposal 
should be the implementing agreement. In closing, the Organiza
tion said "if you are unable to give serious consideration to our 
positions and cannot meet most of the conditions required to 
reach em Agreement" that it would and did submit the names of ar
bitrators for consideration as a neutral member "to adjudicate 
our dispute." 

The parties jointly selected Robe>± E. Peterson to chair the Ar
bitration Board. 

The parties were requested to and did provide pre-hearing briefs ,^ 
to the Arbitration Board. Hearings in t h i s matter were held in ^ j l ^ 
Philadelphia, PA on May 4, 1993. At such hearings the parties >' 
stipulated to the issue in dispute being that which appears above 
as the Question at Issue. Further, at suCh hearings both parties 
presented oral and rebuttal argiiment and introduced additional 
evidentiary documents. 

POSITION 0£ SliS c^BISSl 

The Carrier asserts that its notice and the terms of its proposed 
implementing agreement meet all the necessary requirements of the 
New York Dock conditions. 

In its brief, the Carrier described the implementing agreement it 
has proposed to basically provide as follows: 

"1) The Conrall/IAH schedule agreement, including the 
union shop agreement, will be applicable to all former 
HGA employees. All HGA/IAM agreements will be 
terminated. 

2) Employees holding seniority on 1:he HGA/IAM seniority 
rosters will be dovetailed into the Conrall/IAH 
seniority district roster (for the adjacent and larger 
Pittsburgh Division) the Conrail-IAM seniority district 
'0012A' will be expanded to encompass the former ter
ritory of the MGA. Former HGA Hachinists will hold 
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ferences were subsequently held between the parties on November 
6, 1992, January 5, 6, 11, and 13, 1993. 

On January 27, 1993 t h e Carrier confirmed in a letter to the rep
resentative for the lAM&AW that it was "unwilling to accede to 
the Organization's demands and it was clear that the parties were 
at an impasse over their efforts to reach an implementing 
agreement." The Carrier advised that it was thereby withdrawing 
"the proposed side letters and all oral proposals previously of
fered in an effort to reach a mutually accommodative Implementing 
agreement." , •.. 

In its January 27, 1993 letter the Carrier proposed adoption of 
an Implementing agreement which it attached to such letter; it 
announced its intent to submit the above stated (Juestlon at Issue 
to final and binding arbitration; and, it named Jeffrey H. Burton 
as its representative in the selection of a neutral referee. 

On Janueucy 31, 1993 the representative for the lAHfiAW responded 
to the Carrier letter, stating in part the following: 

"Please be advised, it is the Hachinists position, t:hat 
the Carrier's invoking the arbitration process at this 
time is preioature and improper, as proper negotiations 
as required could not and cannot be conducted until the 

\\ Carrier provides a full and adequate notice of the true 
proposed changes to be affected by the transaction. 

Therefore, I respectfully request that the Carrier 
provide a complete, full, and adequate notice to the 
Hachinists. If the Carrier will provide the required 
notice and its representatives engage in good faith 
negotiations, I believe it is possible to reach an 
agreement that will be mutually beneficial and satisfac
tory to all concemed, without the need of arbitration." 

In a February 23, 1993 five-page letter to the lAM&AW, the Car
rier set forth why it believed a proper notice had been served; 
it recalled discussions which had taken place at past informal 
and formal meetings; and, it offered why it believed the parties 
were at an impasse. In this latter regard, the Carrier said: 

"It is the Carrier's position, as the foregoing so 
clearly indicates, that they have fulfilled the require
ments of New York Dock, have negotiated in good faith, 
and Indeed have attempted to meet the employees' con
cerns through offers to establish new positions and to 
supply information concerning prior eamings of lAM rep
resented employees. Notwithstanding this, the Organiza
tion has not yielded In its position conceming pre-
certification and now insists negotiations should 
continue. 
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Thereafter, on September 23, 1992, the Carrier gave formal writ
ten notice of the Intended transaction. This notice reads: 

"Pursuant to the decision of the Inteî state Commerce 
Commission in Finance Docket No. 31875, Consolldatad 
Rail Corp. zz. Merger ::::: Monongahela Railwav Co,, Monon
gahela Railway Company (MGA) will merge into Con
solidated Rail Corporation (Conrail). Conrail will also 
assume MGA's position as lessee of the Haynesburg 
Southem Railway properties and of tOie CSXT's rail line 
between Catawaba Jvmction,- WV ^nd Grant Town, WV. 

As a result of the Carrier's exercise of the above-
described aut:hority, it is intended to unify, coordinate 
and/or consolidate facilities used and operations and 
services presently performed separately by Conrail and 
MGA. 

This coordination and/or consolidation will result in 
the retention of one (1) machinist position working in 
the Locomotive Facilities headquartered at South 
Brownsville, PA, two machinist positions in the Locomo
tive Facilities will be abolished. The four (4) 
machinist positions in the Maintenance of Way Shops will 
be retained. It is anticipated that this coordination 
and/or consolidation of work will occur on or about 
January 1, 1993, or earlier if an implementing agreement 
is reached or referee decision rendered. It is also an
ticipated that subsequent to this date all remaining 
machinist positions at South Brownsville, PA will be 
relocated to Waynesburg, PA. 

It is intended that all MGA employees represented by the 
Intemational Association of Machinists and Aerospace 
Horkers will, on the effective date of the unification, 
coordination and/or consolidation, be integrated into 
the Conrail-IAM Seniority District •0012A' roster with a 
Prior RR code 'MGA' and a Prior Roster code '0001', and 
that such employees will be available to perform service 
on a coordinated basis subject to applicable Conrail 
agreements. 

The I.C.C. order provides employee protection in accord
ance with the conditions for the protection of employees 
embodied In Hss York Dock Ey^ z=. Control == SrP0X3,yn 
Eastem Dist.. 360 I.C.C. 60 (1979), and these condi
tions will be provided. This notice is served pursuant 
to Article I, Section 4 of those conditions." 

The parties met on October 15 and 16, 1992; they exchanged writ
ten proposals, but they were unable to reach mutual agreement on 
an implementing agreement. Joint meetings and/or telephone con-

/" 
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East Division, extends from Brownsville, south along the 
Monongahela River, and terminates at Fairview, a length 
of 79 miles. 

* * * * * * * ' 

The merger is intended to Increase efficiencies between 
MGA and Conrail and thus to Improve the combined 
system's ability to compete with NS and CSXT. The 
operating plan calls for: (1) removing the current HGA-
Conrail interchange at West Brownsville on traffic to/ 
from Conrail and moving the crew change point to Waynes
burg to meucimize t±Le road train mileage; (2) consolidat
ing maintenance-of-way and clerical functions; (3) cen
tralizing the train and crew dispatching fvmctlons; (4) 
modemizing the HGA's maintenance of way equipment; and 
(5) constructing or rehabilitating certain rail line to 
Improve capacity and speed operations. Applicants con
tend that these economies and efficiencies will enable 
Conrail to quote more competitive rates allowing more 
HGA-origin coal to be mined and sold. 

* * * * * * * 

HGA is essentially a coal carrier. In 1989 and 1990, 99 
.'-percent of HGA's traffic was coal. Of that, more tihan 
- 80.percent was interchanged with Conrail in 1989. In 

1990, 83 perce.nt was interchanged with Conrail. Of the 
»remaining 17 percent, 16 percent was interchanged with 
PLE and 1 percent with CSXT." 

The Commission, in addressing Labor Issues related to the merger, 
declared that the conditions for protection of railroad employees 
described in Nes York Dock ^Zi. = . Control ^= Brooklvn Eastern 
Dist.. 360 I.C.C. 60, (1979), aff'd sub nom. New ^sSSii Dock | ^ 3^ 
U.S.. 609 F.2d 83 (2d Cir. 1979) (the New York Dock conditions), 
were - appropriate to protect employees affected by this transac
tion "in the adssence of need for greater protection, which is not 
sought or shown on this record." 

The Carrier, on September 9, 1992, following informal discussion 
about the merger with representatives of the Intemational As
sociation of Machinists and Aerospace Horkers (the lAM&AW), gave 
such representatives, for their review, advance copy of a notice 
which it said it intended to post pursuant to Section 4 of Ar
ticle I of the New York Dock conditions. At the same time, the 
carrier forwarded to the lAM&AW copy of what it called "a stand
ard proposed implementing agreement." 

On September 15 and on September 18, 1992, representatives for 
the lAM&AW and Conrail discussed in telephone conversations the 
content of the Carrier notice and the implementing agreement and 
exceptions which the lAM&AW representatives took to such matters. 
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ARBITRATION BOARD 
ESTABLISHED PURSUANT TO ARTICLE I, SECTION 4 
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS 

AS IMPOSED BY THE INTERSTATE COMMENCE COHHISSION 
IN FINANCE DOCKET NO. 31875 

In the Matter of an Arbitration between 

CONSOLIDATED RAIL CORPORATION- • 
AND MONONGAHELA RAILWAY COMPANY 

and 

INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE HORKERS 

FINDINGS & AWARD 

QUESTIONS as ISSUE: 

1.. Does the implementing agreement proposed by the Car
riers meet the criteria set forth in Article 1, Section 
4, of the New York Dock conditions in effecting the 
coordination of work performed by employees represented .̂ ^̂ ^̂ ^ 
by the International Association of Hachinists and iMy}.j 
Aerospace Horkers on the Monongahela Railway Covpany 
with lihat performed on Consolidated Rail Corporation in 
connection with the merger authorized by the Interstate 
Commerce commission in Finance Docket No. 31875? 

2. If the answer to 1 is "No," what implementing agree
ment is appropriate? 

BACKGROUND;. 

On October 10, 1991, the Interstate Commerce Commission (the icc 
or Commission) in Finance Docket No. 31875 approved the merger of 
the Monongahela Railway Coiq>any (the HGA) into t h e Consolidated 
Rail Corporation (Conrail) (collectively, the Carrier). The Com
mission found the Carrier proposal to be "a minor transaction." 

In its decision, the Commission stated the following as concerns 
the Increased efficiencies to be accomplished by merger of the 
MGA into Conrail: 

"MGA handles almost exclusively coal traffic. It 
operates a 162-mile line in Hest Virginia and southwes
tern Pennsylvania, consisting of two branches named Hest 
Division and East Division that meet at Brownsville, PA. 
The Hest Division extends west from Brownsville across 
the Monongahela River to Hest Brownsville and then 
generally southwest 55 miles to Blackville, HV. The 
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As Information, attached Is a copy of an award rendered by an 
Arbitration Board established pursuant to Article I, Section 4, of the 
New York Dock Protective Conditions, with Arbitrator Robert E. 
Peterson, Involving the Internationa! Association of Machinists and 
Aerospace Workers and Consolidated Rail Corporation and Monongahela 
Railway Company. 

The Board approved the Implementing Agreement proposed by the 
carrier, with the addition of one Side Letter of Understanding, to 
cover the coordination of work. 

Yours very truly, 

R. P. ORIGER 

Director of Labor Relations 

Attachment 
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rlnane* Ooekat Ho. 3I909 (Suli-Ho. 37) 

lAtarscetln^ th* Mountain Subdivision to tii« uorkinf fiaita or 
ta« Bntnawiek'-Cuaborland Pool wiea anjnavieJe rauining V f hoaa 
taniiMl and cuaborland tjia away Croa heao taninal. 

9. nio warkln9 Halts a t tho Kanty Tool win bo eeabinod 
vltfi tho verkin9 llaita of tba euabarland-tfraften Pool. 
Cuaborland vill raaain as tho hoao taninal. Crafton vill raaaln 
as tho ovay free hoao torainol. 

t . eiklna, U. v«. vlJl bo elesod'as a supply peine and 
tonlnal t o t otbor than outlyinf point assl^naonts, transrorrln^ 
tha protaetlon of sotvieo botvoan Ty^art Junction and Borfoe to 
tho oupply point of Crafton by adding that torrlcery to tho 
werkia9 llaita of tito Crafton-Cowan Pool. Laurol Bank will bo 
addod as an avay froa heao tamlnal for that pool. Clklna and 
Laurol Sank will tharoaftor bo an outlying point for tho 
cuabarland supply point. 

HOTt: Motvlthstandin? any other previsions ef tblo 
A9reasent, to foscor an affieiant and •eeneaie envlronsant 

\ g o t tho retention and ^rowvA of business en this aar^inai 
< lino, whofl serviee io needed en the Tygart^Borgoo lino, 
quelified eaployeeo in the Crafton-Covan Peel will bo called 
ahead of unqualified eaployees. When thera are ao fuelified 
eaployaos available In the pool, tbe Carrier aay call 
qpiaJified extra enployees ahead of unqualified peel 
•apleyooa. 

c. Sapleyoos aay be required to perfora service tbrouqhout 
the coordinated territory in aceordanee vita the Bta schedule '•;=•!.<'<•' 
afreeaent in the saae aanner as though aueh coordinated territory 
was included vitMn tbeir original aeniority district. 

• . ^ - • ^ 

P0493 
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APftlfOZX 
CSXT'S Stateaent of Changes Under Saetion 4 ef wev Varfc ngg);* 

ArtUlB I 
A. tffaetive upon ten (lO) daya advenes notiee. all train 

operations and tho asseeiated vork Coreos of the foraer NH, RrsP, 
snd a portion ef the fener cto, will bo transfsrred. 
consolldatad and aerged into the train operations snd ••seeiatad 
vork fares on tho foraer Baltiaere and Ohio in the territory 
hereinafter deseribedr 

Philadatphia, Ps. - Cuaborland. Md. iforaer BIO) 
Cherry Run, Md. - Baltiaere. Md. (forwer NM) 
Hagerseown, Hd. • turgan. Pa. (foraer WM) 
Baltiaere, Md, - Poteaae Yard, Va. (foraer B M ) 
Brunswick, Md. - Poteaae Yard, va. (foraer BtO) 

, Petoaae Yard, Va. - Bichaond, Va. (foraer RflP) 
•Charlottesville, Va. - Riehaend, Va. (foraer CIO) 
Bnutswiek, Hd. • Hinehestar. Va. (foraer BCO) 
cuaborland, Hd. - Breoklyn Jet. tr. Vs. (foraer BIO) 
Crafton, w. Ve. - ftuddleey, H. Va. (foraer B<0) 
Benwood, H. Va. - Huntington H.Va. (foraer BCO) 
Tygart Jet. w. Va. - Bargee, w. va. (foraer B M and UM) 

wnich araaa eeaprise the territory shown on tho aketeh dasignatad 
as Attaehaent ' A , ' 

HOTC: All branches snd industrial tracks intarsacting the 
.-'0^, above listed lines and all pro-aMistlng territorial rights ef the 
i^j^k) inyelvad district* are included In the coordinated territory. 

B. The following initial operational changes will be placed 
into effect upon iaplaaontation of.the ConaoXidationt 

1. Charlottesville. Va. will be closed as a supply point and 
terainal for ether than outlying point assignaents, transferring 
•11 other work to Sienaond, Va. ChArlettasville will thereaftar 
be an outlying point fer the Biehaond supply point. The' 
Piedaonfuashington subdivision will be added te the working 
Halts of the RiehJiond-Pateaee Yard Pool. 

3 . Hanovar, Pa. will be closed ss a supply point and 
terainsl for ether tban outlying peine aasignaents. transfsrring 
alt otner work to Baltiaere, lUxyland. The tarritory between 
Baltiaere and Ranever'wlH be added te the working Halts of the 
Beltlaore-Bninswlek Pool. Hanover will thereafter be an outlying 
peine lor tho Baltiaere aupply peine. 

3. Hagerstevn, Md. will be closed as a supply point and 
teninsl for other than outlying peine assignaents, transferring 
the proeeeeion of service to and froa Harrisburg te a through 
freight pool out ef cuaborland (operating through Hagerstewn). 
The territory between Cherry run and Hanover will be added te the 
working liait* of the Baielaore-Bruaswiek pool. Hagerstevn will 
tharaafter be an outlying point for the Brunewick supply pool. 

4. The protaetlon of certain sarviee vest of Cumberland will 
be transferred to BrunswieJc by adding the territory west ef 
Cuaborland on tha Mountain subdivision and foraer Mf Unas 

' Source: Pages 1-J ef CSXT's proposed iapleaenting 
agreaaent with bTtI transaieeed to tho unions on Feb. 31, 1994, 
reproduced in Attaehaent 1 ef voluae I of ehe Appendix ef 
rxhibits to CSXT's petition filed June 9, Xf9S. The saae 
provisions appear in CSXT's proposed ispleaenting agressant with 
BLT in Attaehaent 3. 
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Tbe union* have not even allagad that the eoniolldatlon e( 
agreeaent* ia any way iapairs tbe ability of csxT aapleyaea to 
bergaia eelleetlvely with the rsiltoad. Nor are the right*, 
bonofita, and prlvilage* granted by past negotiations iapoirad. 
CSXT la propofling action thae 1* aade possible by transactions 
that we hsve authorlaad. Eaployee* affected by these 
transactiona are aatitled te the benefit of Mev vor> na^n 
conditions, which have been lapoaed here. 

CONCUISZOMS 

We conclude tbat th* iapleaenting agreeaents proposed by 
csxr satisfy tbe reguireaents of our labor proeaetion eenditiens 
and should be adopted. The eoerdinetien proposed by CSXT ia 
linked to transactions subjeee ta new verb aat^^ and was thua 
properly before tbe Arbitrator. By pursuing arbitration under 
ttew varit Peek. CSXT did flot contravene language in prior 
iapleaenting agreeaent* requiring that future ebangas aust be 
aade,under the RIA because theee agreeaenta ware not intended to 
apply*, te tb* change* sought here, rinally. we find thae tbe 
changes aay be aade even if they are ineensistant witb existing 
collective bargaining agreeaanta and tbat our authority to 
require tbese changes is eonsistsnt witb tb* requireaenc of 
lection 3 of wav VOTH oaek that "right*, prlvilage* and benefits" 
of existing collective bargaining agroeaent* be preserved. 

This decision will net significantly affaet either the 
quality ef tbe huaen environaent or the eenaervation ef energy 
resources. 

IB ta ardarad; 

1. Tbe findings of fact and eonelusiens ef law in tne 
Arbitrator's award ara upheld, as jupplaeentad in this decision, 
and tba iapleaenting agreeaents proposed by CSXT ara adopted. 

3. This proceeding is discontinued. 

By the Ceaaission. Chalraan Morgan. Vice Chalraan Owen, and 
Cooaissloner Siaaon*. 

Vernon A. williaa* 
(SCAl) Saeratary 

I 

la 
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attaching ta hi* asployaant. including without 
liaitatlon. oreuo life inauran̂ jp. heaattaltutfan «nt̂  
aadieal care, fraa CTanaaorriitiQn far htaaatf f̂ J hVl 
faallv. «1B» leave, eantlnua^ «e«m« and «»«";«glgattfTfl 
under anv dtaahltitv a r r ^ t l r t i ^^n r areeran. iiŵ  ...IPH 
atber aaalavee benefit* as Kullrniid aectrea.tie «i«,.«̂ l 
Security. Warlaean's eaan«n«iitH.;,̂ , tnd unmma\mvmm»^ 
enaBaneaelon. es well a* any ether benefit* te whieh ha 
aay be entitled, under the sane conditions so leng aa 
such benefits continue to be accorded to ether 
aspleyees ef the bargaining unit, inactive service or 
furloughed ea tbe ease say be. 

We believe tbat tbl* is eoapelling evidence tbat the tera 
"right*, privileges, and benefits" asana tha "so-called incldanea 
of eapleyaene, or fringe benefits." gouthapw Hv. ea.—cnntfai-. 
e«w«ral af fiearata Rv. Co.. 317 I.C.C. 9S7. 96* (1963), and does 
not include scope or seniority provisions. 

\Zn any event, tbe particular provisiona at issue here de not 
eeae -within "rights, privileges, or benefit*" beeauae they have 
consistently been aodified in the paat in connection within 
eenselidations. This aay well be due to th* feet that alaoet all 
consolidation* raquiro scope and aeniority cbanges in order to 
effectuate the purpose ef tbe tranaaction. Railway tabor Ace 
bargaining over tbese aspects of a eonselidaelon would frustrate 
the transaction*. The t IDh court looked to past eonduet in 
consolidations when it ruled that scope rules wsre net aaong 
thess provision* protaetad as "rights, privileges, and benefits." 
36 P.3d at 1163. Tha court relied, in part, on esx earnaractan— 
Canerfll-~eneesle Svataa^ rne. and Seabeapd Caaat Lfne Tnduetrt.^. 
XfltU. • Z.C.C.3d 71.». 736, 743 (1990) fCanaaq » ) , and its 
recitation of tbe power of arbitrators under the Maahingten Job 
Protection Agraaaent of 1936 and pra>i976 labor condition*. 

Seniority previsione have also baen historically aodified 
with regularity by arbitrators in eennectien with eenselidations. 
See carMW TT. 6 Z.C.C.3d St 731, 736-717. 743, and 746 n.33. 
Thus, betn scope rules and aeniority provisions have historically 
baen changed without RLA bargaining and. accordingly.'are net 
eligible for preteetien aa •righte, privileges, and baaefies.* 

The unions argue that section 3 ef waw Yarii Haefc qives 
taployee* a right to retain tneir esiating union represantatien. 
The eoordinetiea will require WN anginears, currently rapresented 
by UTU, to work under tne agreeeent that 8 U nagotiatad with tbe 
Bte rather than their currant agreenant. Th* affect o t our-
tranaaction* en salectlon of union aaaoersbip ia under tbe 
juriadictien of th* Hationel Hadlatien Boerd acting under the 
Railway Ubor Act. t o * Vallev l Westarw Ltd.-^graaetlen 
Acflulaletai and QBeraeian—Careiin Ltn«« af Cr«aw lav and Weatarn 
gailytyad eownanv. fa* atvar Vpltav Batlraad Ceroaratiyn. and the 
Ahnaaae t Weatam Bailwav Caaaanv. rinanee Dockat No. 33039 (Sub-
No. 1) (ZCC aerved Dec. 19. 1194). alia OB- •t 7. Therefore, we 
find that tbe issue of wnich union is to represent WM engineers 
ar receive tbea M» dues-paying eeaaers dees not involve a right 
that oust be preserved under section 3 of wav iferk Peek. 

A* noted, the partiea dispute whether section 3 of Hew Yark 
QsfiJi is aerely a savings clause that prasarvee tbe eollaetive 
Bargaining agraeaant previsions that are noc requirad to be 
eedlfied in order to affaetuste Coaaisslon-autheritsd 
transactions. Wa naad net rasolve that issue hers. Tha 
dacisions upholding our authority to change eollaetive bargaining 
agraeaenes are .tot praaissd en lactlon 3 being eeraiy a savings 
clause. 

IS 
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CSXT hea cenvlncad tbis arbitrator tbat it ia 
necesssry to change the seniority diatriet* of tha 
tr*ia and engine service affected by it* proposal if 
th* territory of tbe erstwhil* ctO, 860. W M and iiriP te 
be coordinated is to b« run a* a dlseinee and uniCiad 
rail freight operation, war, the parrter r.«iti».d ea 
continue anaraelne thia tarrleary •• faur ««nafata 
railraid. aarh with lea awn vark rnwt^m p»d ..tilaritv 
dlatrtera tha aoeraetna n t t l e lmnts lm* ffantaaBfagad hy 
the eaap^fwagian would h* llluaary. (Capbasis added.) 

Here, the "traneaetion" is not, as labor contends, tbe 
aedificatieii of the collective bargaining agreeaenta but rather 
the aergera of four previeuely aeperete rsllroad* into a aingla 
entity. Tbe aerging of the aeniority diotriet* doe* net have its 
gsnesi* in tb* aediflcstion ef tbe collective bargaining 
agreeaenta. A* long a* the C(0, BtO, H N and RrtP reaalned 
separate railroads, the eapleyeee ef each aust of necessity have 
worked independently of aeeb other. Approval ef the eerger was 
the action that peraitted theae four groupa of eaployees to be 
aeld#d into one. Once the aerger had taken plaee. tbe 
consolidation ef tbe eaployees—and the •odifieatien of the 
collective bargaining agraeaants—becaae necessary if the 
efeieianeies of the single work force, aad* possible by the 
aerger, were to b* realised. 

We aust also dataraine whether tbe CBA provisions to be 
changed—(1) "scope" previsions goveming "ownership" o t werk:'* 
and (3) seniority provisiona—are "righea, privileges, and 
benefits" that ause be preserved. The B.C. circuit Court sjSit 
raaandsd & U A to perait che Ceaaission te define the aaaning and '••'-'•: 
scope ef tha pbrass "right*, privileges, and benefits" in seetien 
409 of the'Aatrsk Aec as ineorperatad into 49 U.S.C. 11347. 967 
r.3d at 614. 

The history of tbe phrase "rights, privileges, end benefits" 
indicatas that it has traditionally aeant what it iapliaa—tba 
incidents of eaployaent, ancillary aaoluaent* or fringe 
benefits—as opposed to the sera eantral aspects of ehe work 
itself—pay. rules and working conditions. The genesis of 
section 409 ef the Aatrak Act was the Urban Hass Tranait Act ef 
1963 (U?rrA). whieh autnerised federel financial assistance to 
state and local governaents for the iaprevaaant of urban aass 
transit systsas. Saetion 13(c} of that Act (new codifiad as 49 
U.S.C. 9133(b)) required the Saeretary ef Leber to certify as 
"fair and equitable" arrangaaents to protect a<factad eaployeea. 
The first requireaenc ef section 13(c) Cor a "fair and aquitabla" 
arrangeaent wes "the preservation of righte. privileges, and 
benefits under existing collective bargaining aqreeaent* or 
othecw^se." 

since no UHTA financing could be coapleted without the 
Secretary of Labor's section 13(c) certificscien. a aodel 
protective agreeaent was dsvoloped to parait rapid and dependable 
processing of sppllcstions. Tbe currant regulations of the 
Departaent of Labor provide that tne Seeratary will certify 
pursuant to aeetion 13(c) if the parties adopt tbe Hedel 
Agreaaent. 19 CFR 319.6. Paragraph 10 e( the Hedel Agreaaent 
seta forth the type of rights, privilsgts, snd benefits that are 
"praservad" (aaphasis added); 

(10) Ho eaployee receiving a disaissal er displacasant 
allowance shall Be deprived during his protection 
period^ ef any rights, privilages. or benefits 

" i z * AXO&. 3A r.3d at 1160-61 for discussion of seope 
provisions. 
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Changs* *ought by CSXT would iaprove efficiency,'* a factual 
finding entitled to deference under our Lace curt̂ jî  standard. 
CSXT haa supported ita elaia* that a«rging tha separate seniority 
rostsr* into one will produce real efficiency benefits: see 
voluao Z2Z of tbe Appendix ef rxhibits to tbe Petition of CSXT, 
Tab B at 6-13. Zaproveaent* in efficiency raduce a carrier's 
costs of aervice. Tbl* i* a public transportstien benefit 
becaus* it reaulta ia reduced rates for shipper* and ultiaatoly 
eonauaera. Tbe eavlng* realised by CSXT cen be expected to be 
passed on to tho public because of tbe presence of coapetition. 
Where tha transportation aarket for particular coaaoditie* i* net 
coapetitive, regulation 1* available te enoure tbat coot 
decroa*** ar* reflected In rate deeraasas. Moreover, increesed 
efficiency end*lower cost* would enable CSXT to increase traffic 
and revenue by enabling tbat earriar te lower ita rataa tor the 
serviee it provideo or to provide better service for the eaae 
ratee. while tbe railroad tbaraby benefit* fro* these lower 
coats, so does tbe public. 

\ t t i o changes sought by CSXT de not appear te be a device 
aerely to transfer wealth froa eaployees te the railroad. 
Indeed, there doea not appeer to be a significant diainutien of 
tbe wealth ot the aaployee*. Tbe axtent ef unionisation will not 
change. The reduction in labor cost* will occur through aore 
atficient use ot eaployee* and aquipaent, net by any raduceion in 
current hourly wages and benefits.'^ Zn order te use eaployees 
aore efficiently, CSXT will require soae eapleyeee to work 
different territories and report to diffarene staging aeeaa. 
Sea* eapleyeee aay have to aove. Moving expenses are a benefit 
under our w«w varit Paeb coapensation feraula. 

The one adverse effect en enployees froa the proposed 
coneelidatlon of saniority distriets apparent froa the record is 
that soae eaployees aay have to travel to protect their seniority 
rigbts. A specific instance eitad was thet tarainal raperting 
points for engineers working out ef Cuaborland. HO, would be LOO 
alios away. No reduetien, in wagae er change in working 
condition* would exist, excepe the ainor changes noted. 
Eaployees subject te tAeee changes would be eoapansatad under Kaif 
Yarn Pack. For Chat reaeen, the criteria ef BL£& have been aet. 

In considering whether the actions taken by CSXT eoeport 
witb BL£&' ve naedto consider the court's daeision in UQA, 
which adopted the BUft atandard. adding (2* F.Id at 1164. 
eaphasis supplied): 

Tn athar wofda. Che henafU einnae ariaa fraiy che CBA 
wedlfteaelaa icaalff coneiderad independently ot the 
CBA, the transaction ause yield enhanced efficiency, 
greater safsty, or sea* other gain. 

Tbe Arbitrator found tbat the consolidation of the seniority 
district* would lead to lower costs, hence resulting in 
transportation benefits. But tne unions have assarted chat these 
benefit* arise aerely froa the aodifleacien of the CBA. thereby 
contravening tbe court's holding in AXfiA-

We disagrae. On page 16 of his daeision. Arbitrator O'Brien 
states: 

" See note 16. above. 

" Cercain HH aapioyaes nay axpariance ainor changas.in 
eeapensation due to ainor diffarsneas between the B M and WN 
collective bargaining agraaaents. But che diffarsneas apply only 
CO saall nuabars of eaployees and in atypical situstiens. Any 
ehangss in coapensation would be coepensable undar v w Yark Pack. 
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award* cited by CBXr, going back over 30 years, show that neither 
perty had any reason to view this language a* restricting CSXT's 
ability ta invoke Hev Yark nogif to iapleaeat future operational 
change*, an ability that csxr vould not hav* readily given up. 
T M * u*a9* tal*tory 1* can*i*t*nt with csxr** position tbat tbe 
languaga is bellarplate languag* that provide* aerely tbat 
aetter* touched upon In lapleaenelng agreeaenta can ba ebanged 
pursuant to tranaaetion* thet do not require our approval without 
going through Maw vark Peek procedure*. 

Becaua* we ar* upholding tb* Arbitrator** finding that the 
intent ef tbe language requiring RZA procedure* wa* not to bar 
future coordination* under wew vark Peek, we do noe have te raacb 
CSXT's arguaant that carriers have no authority to waive their 
atatutory right to have sueh issue* governed by Ceaaission 
proeadurea ender seetlon 11347 and Waw Vark oaek rather then RLA 
procedures. 

, 4. Ahillcv to override artor aeTaeaente. Xt la well 
aettted that we hav* th* authority ta aodify collective 
bergaining agraaaents when aodlfieation ia neeeeeary to obtain 
the benefita of a transaction tbat we have approved In the public 
Interest. Sse tbe cases dtsd in note 7, sunra. Ae issue here 
are tbe liait* ef that authority. Zn particular, tb* issue is 
whether the ehangea sought by csXT coapore with the court*a 
decision in ]1LE&. 

Tbe court in BLE& dlA not intend to ae)ce every citange an 
laperaissible change in rights, privilege*, or benefit*. A* tbe 
court stated (917 r.3d at ai4), "Unless, however, every word of 
every CBA were thought to establish a right, privilege, or 
benefit for labor— an obviously absurd poeltion~| 969 (of the 
Rail Passenger Service Aet. 49 U.S.C. 969) (and hanea I 11347)' 
doe* see* to cenceaplata that the ice aay aodify a CBA." 
(Citation oaitted.l Her did the court hold that ehangea in work 
location or tbe awitching of sepleyee* froa work under one 
eollaetive bargaining agreeaent to another Involved iaperaiasible 
ehenges ia right*, privileges, or benefit*. 

To deteniine which changes are pemisaibla, the court in 
B2.SA established the following standard (907 r.2d at 614-819): 

. . . it is clear that the Ceaaission aay not aodify a 
CBA willy-nilly:- f 11347 requiree that tbe Ceaaission 
provide a "fair arrangeaent." Tbe Ceaaission itself 
has stated thac it aay aodify a collective bargaining 
agraeaenc under-I 11347 only as -necessaty" te 
effectuate s covered tranaaetion. (Citation eaittad.) 
/. . .We look therefore to tbe purpose for which tbe 
ICC has been given thia authority (to approve 
eensolidatiena]. That purpose is presuasbly to secure 
te the public soae transportetion benefit thet would 
nee bo available if tbe CBA were left in place, net 
aerely to cransfer weeltb froa eaployees te tneir 
aeployer . . . . 

Zn other words, the eourt*s standard is whether the change is (a) 
nacassary to effect a public benefit of the eransaetien or (b) 
aeraly a transfer of weeltb troo eaployeao to their aaployer. 

Tbis standard has bsen aet here. The Arbitrator did not 
Boaait error (aueh lass agregieus error) in finding that the . 

^(...continued) 
ware expanded. The unions do not dispute CSXT's position that 
thay did not raise the RtA language as an objection to subs4quant 
expansion. 
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I to qu**tien thi* fim 
wrong. 
roason^to qu**tion thi* finding, aueh las* to find it agrsgioujly 

Her de we find egregious error in ths Arbitrator's preaiae 
that the prior egrseaenta war* noe intandad to cover future 
coordination* Involving differant track and territories, whlls 
it can be argued thet csxT bound itself to RIA preeedure* aa a 
condition for ebenging tbe coordination* involving the lesser 
Included track st issue In tbe prior agraaaents, tbe carrier 
cannot reasonabiy be found to have intandad these agreeaent* ss 
perpetually waiving Wfw Yark Paelf proeadurea for future 
coerdinatiena Involving terrltorlas of substantially greater 
extent and differing ecope. Such a valvar would have barred tbe 
carrier froa any future waw vark pack eoerdinetien between tbe 
track involved in tbe prior agreeaents and the raaainder ef the 
csxr systea, thereby creating en "island" et unintagrated 
operations in it* systsa. We cannot plausibly find tbat tho 
carrier intended to use the ainor and routine laai and 1992 
agraeaenes to bind itaelf to aueh a significant rastriecion, at 
least',in the absence of specific language in thess agreeaent* or 
other eradible evidence of such ineent. 

(b) a«^^ daailnea. The Arbitrator also iaplied thee paat 
dealing* show thst the RLA requirsasnt wa* noe intended to bar 
the Inocant eoerdlnatlon." Under general contract law, tbe 
intent ef partiea to an agreeaent can be ascerteined froa a 
courss of dasllng or usege of the trade. Cuacea and uaege, a* 
reflected la the arbieracien agraeaenes cited by CSXT, 
contravene* tb* eententlen thae RLA proeadurea are required for 
eubaaqueat coosdlnaclon affore* under Haw Yark Pae>-»« The 

** Tbe Arbitrator's finding that differant tarritory we* 
involved was noe egregiously wrong. An iflspeccien of the track 
involved in tbe prior agreeaents (see the agreeaenta and diagraas 
eitad in note 11, ebove) indicates tbat aucb of tho track and tbe 
scope of tbe coordination differs: 

1. The WN trackage involved in tbe two 1963 agraeaenes 
coordinating operations on tbe W H and tbe BIO only partially 
overlaps the WH trackage at issus hare, part of tba H H trackage 
involved in tbe 1963 agreeaent* aeeas to have been abandoned. 

3. Tbe U O track involved In the 1993 agreeaents 
coordinating operations on tbe RF4P and tbe B60 ran froa Petoaae 
yard to fleltiaer* and Pbiladelpbia and froa Poteaae Yard weae to 
Brunswick and eaec again ea Beltiaore, a aaall aubsegaent of the 
BiO track involved here. Unlike the agraaaents ae issue here, 
tne 1993 agraaaents did not involve Cto track. 

" Tba Arbitrator stated (Award at 30): 

Zt i* alsa noteworthy thet csxT and its 
pradece**or* have negotiated ssversl i*pla*enting 
agreeaenta containing language siailar to thee Involved 
in the Nsrri* award. Many of theae propartie* ware 
subsaquontiy coordinated without resort to the RLA. 
Rather, they were ceordinatad in accordance with ZCC 
precaduras. 

-* The agraeaenc* are discussed an pages 39-30 of CSXT*s 
reply filed June 39, 1999 and appear in axhibits 36, IB. 39, 40, 
<1. 43. and 43. Zn aach of the five iaplaaenting agraaaents 
eitad by CSXT. the union did not ebjact to tbe expansion ef the 
coordination of operations undar Haw York Peek, notwithstanding 
the presanea of aiailar language referring to ths RLA in the 
prior iapleaenting agreeaanta establishing the eoordinstions that 

(continued...) 
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eaergency Board 319. Without Preoidantial Caorganey Board 319, 
tha new diatriet would aost likely have been saallar (due to a 
•aallar rang* of crew travel), but soaa coordination would still 
hav* been possibl*. Tb* conneccion between the aarger decisiona 
and th* coordination wa* noc severed by th* action of th* 
Saargancy Beard. A reeaonably direct causal connection rsaains 
between our decision* and th* coordination. Our standard of 
"raaaonably direct connection" ve* appllad in: (1) BurUngton 
Morthem. Inc.—Control and Wegeer—St. Laula-fiaii rranetaeo 
Rallwev CoBoanv fPetltlan fer l̂ aviaw af Arbitral aw.rdi. finance 
Docket Ho. 39983 (Sub-He. 24) (ZCC aerved June 33, 1986)) and (3) 
Heine Central Railraad eeaaenY—*^"«* tArhieratlaw SfYJ*"* 
riaence Docket Me* 39730 (Sub-Ho. lA) (ZCC served Dec. a, 1986), 
M l l l A afatharhaad ef Matncenanee af Way tao. v. T g g . , 930 P.3d 
40 (O.C. Cir. 1990). Thus, the Arbicrscor did noc eoaait 
egregious error by finding * conneccion. 

3. RIA harealnlna raoulraaents In prior laraeeaaea. The 
parties dispute wh«taer the eoerdinetion sought by csxT would 
eont^svene provision* in prior iapleaenting agreeaents tbat 
allegedly require that subsequent coordination* be aecoaplished 
through bargaining undar tbe RLA. 

We uphold the Arbitretor's decision that thess previsions 
iaposo no such requireaent. Tho intent of the provision* 
rsquiring RCA bargaining was not to bar this typ* of coordination 
under M«W Vark Peek. The lack of intent waa aanifasted in two 
wayat (1) difference* in the territorie* invelvad; and (3) past 
daalings. 

(a) T^rrltarlal dtffarat^e^^. The Arbitrator found that the 
changes proposed by CSXT hare do not Involve the saae territory 
or property involved in the prior agraaaents.'* Ue have no 

r.̂ :̂ ^ 

({.-:) 

" Zn aaking this finding, the Arbitrator distinguished an 
earlier arbitration award where Arbitrator Harris found ce the 
contrary (Award at 19): 

The Union* cite a 1994 award randerad by Neutral 
Robert 0. Herri* in a case between tb* UTV and CSXT 
(involving Cerrier's notiee to coordinate work 
perforaed on the CtO and tbe Louiavllle and Hashville 
ReiXroed Ceapany) in support of ite contention. 
Arbitrator Harris found thet beeauae of an earlier 
iapleaenting agreeaent involving the aaaa properties, 
CSXT va* prscludad fro* aaking for da OBSU) arbitration 
to coordinate propercy aubleet te an iapleaenting 
agreaaent ubich, by its asprass tares, aay only be 
changed pursuant to the RLA. The carrier ha* appealed 
che Herri* eward te the ZCC. 

Xt appears that Arbitrator Harri* eondudad thae 
^n iapleaancing agraeaene aay nee be changed la a 
second coordination af rne aane nraaarclaa exeapt in 
accordance with the tera* of the iapleaenting 
agraeaant. However. CSXT and or its pradaeassors 
agreed to iapleaenting agreeaenta involving the WH and 
the RraP. Ivldantly, there were no iapleaenting 
agraaaenea involving the BCO and the CtO. Since ever 
60% o i the territory che Carrier now proposes to 
coordinate involves foraer Ste and C60 property the 
carrier is not now soaking coordination of "the saae 
properties" which war* subject to earlier leplanantlng 
agraaaents. in chis Arbitrator's judgaant. 

10 
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opportunity ta aake the** change* was eraatad by an antir* serias 
ef decision*. Th«a* began with the 1963 and 1967 decision* that 
brought the BtO, eco, and WM under coaaon control and ended with 
th* 1993 declaion that foraally aerged th* R/cp into th* CSXT 
systsa.** All of these decisions playad a role ia .creating the 
eppertonlty for CSXT to coordinate operatlena in the proposed 
Baatem Oistriet by use of a single peel ot eaployeea. This 
opportunity cannoc be attributed solely to any individual 
deciaien in chis serle* of decisiona. 

The relevant inquiry is whether tbe action at iaaue ia 
linked c* prior Ceaaission acclon in wnich we lapoaed Waw vark 
fiafik conditions. As long ea tbe action* ac i*su* ere rooted ia 
tranaaction* subject to waw vara Peek, ie doe* net aatter whether 
th**e eenditien* were lapoaed la on* tranaaction or several. Tbe 
conditions do not vary fron ease to case. The only queeeion is 
whether they are applicabl*. The unions do. nee dispute that they 
era. Heither logic nor precedant suppore* the union** contention 
that tbe beeis fer a earrier*s aetlen auet be found in a single, 
Coaail|sion-epprevod transaction, rather than in a series of thea. 

The uniene* poeition 1* based en an assusptien tbat CSXT had 
a duty to iaplaaant vhetever w^w varit ooeyt-raiaea,! ceordinatione 
involving C60, BCO. and HK track when chese carriera first eaae 
under coaaon control or aeon thereaftar. Zf CSXT had been under 
aueh a dety, the instant coordination arguably could have been 
critieired as too lata to bo aecoaplished under Hay vark aegx. 

But ve have never lapoaed a deadline on aaking aerger-
releted operational ehangea. Zn fact.-in c s x cargpraetan—. 
eantral—Chasala Svataa. Tne.. and Saahaard gaaac Lina 
Tnduetpla^. 8 Z.e.e.3d 719. 734 n. 14 (1993). we held that 
eaueality is not diainisbsd with the.passage ot tiae: 

Causality, howaver, ie noe R u BB diainished by a 
lengthy delay in exercieing auchericy previously 
granted. This is noe enalegeue te lacbee. There could 
be eny nuaber of reesons why an anciey foraed aa a 
result of a Comaission-epproved transection eight wish 
to postpone s eoerdinetien which eeuld have been 
undertakan earlier. 

Wa have bean given no reason to dapart froa this holding 
hare. CSXT aerged its eperattons gradually, delaying aany 
changes until tbe corporate encidee were aerged. This approeeh 
does net appear to be unreeeonaaie en ite face, and ne showing 
be* been aade that it la unreasonaole. Her ha* any abowing been 
aade that CSXT's gradual aerger ot it* aparationa prejudiced the 
right* of aapleyeea under Hew York Oofk. Zf anything, the 
gradual neture of the serger would have bean aero likely ca 
benefit eaployeeo by providing fer a sseotbar ineegracion ot 
parsonnel into the aerged systea. 

Tho union* note tbat tbe order ot Presidential raergancy 
Beard 3X9 increasing tbe bssie aileage ef traia and engine 
service eaployees influenced the benefits et the coordination. 
See the stataaents of Oon N. Nenefee and John T. Reed, attached 
to the onions* Appendix ot exhibits filed with its petition on 
June 9, 1999. Without the aerger deciston*. hewsver. there could 
have bean no eeerdination at all. notwithstanding Prasidenciel 

" Th4 Arbitracer'a failure to include ehe pre-iaao 
cranssetioNS as grounds for his jurisdiction did not affect his 
Juriadictien b^causa this agency, like eeurts operating under 
nodem rulas of pleading and practice, nay upheld its 
jurisdiction for any valid legal reason, regardless ef whaeher 
cnat reason is pleaded or ergued. 
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Tha partiea dispute the rslavanea of section 1134l(s). The 
union* qu**tion th* Arbitrator'* praaise that aodlfieation* of 
eolloetiv* bargaining agreeaenta aay be ordered pursuant to 49 
U.S.C. X1341{a), on the greunda that tectien 11341(a) doea noe 
apply to tranaactiona that are approved undar our section 10909 
axeaption authority.^* Zn response. csXT arguea that, first. 
the Arbitrator did net rely exduaively on seetien xi34X(a) but 
alao relied on eectlon 11347, and, second, that the Arbitrator 
related th* change* to Finance Docket He. 38909 (the coaaon 
control proceeding), which was osA approved via an axeaption 
under aeetion IBSOS. 

OZSCUSSZOH 

As noted, tbe psrtie* r*is* tour aaln issues. The threshold 
iaaue ia whather w* aay h*ar the appeal en it* aerit*. 

X. Whether tbe aBoeal aheuld he heard. We will bear the 
appeal. Under our tjea curram eeandard ef review, w* de noc 
raviey ia*ue* of causation, tho calculation ef benefies, or the 
reeeliitlen of other factual queation* in th* «beence of agregieue 
error. Hero, tbe Ceaai**ion auat decide the i*sue of whether the 
change* involve "righta, privileges and benefits" that ause b* 
preeerved under section 3 of wew Yark Oaef beeauae the arbitrator 
deferred resolutien of ie te u*. Th* Arbltrator*e decieien on 
the iesue ef whether the proposed change* are linkad to a prior 
tranaaction is a factual iasu*. Thet decision should not be set 
Bside except fer egregious error. Tha third Issue- raiaed on 
appeal, whether tbe railroad haa bound itself te follow iOA 
procedure* in underesking the ehangea at issue her*, involve* 
rsetuel deterainationa by the arbitrator whieh aerit our 
deference. However, becaua* it goo* beyond aero factual 
question*, ic warranta our review under the Lace curtain 
standards. 

3. Whether che ehaneaa nreneaad ara llalr«d ta ar pauaed hv 
a eriar aflpravod tranaaeelaq. The parties dispute vhecber the 
labor change* proposed by CSXT are linkad to, or eaused by, a 
prior approved tranaaetion subject to Haw Yark Paek. i.e.. 
whether chey were property before the Arbicrater. we find cbae 
Che enanges were properly before che Arbicrater under Hew Yark 
oacK-

Tbe Arbitrator's finding on linkage la a factual finding aa 
to causation, and, ss such, is sntitled to deference under our 
Liea Curtain standard of review. Such findinga are reversed only 
upon a showing of egregious error. 

The Arbitrator** finding of linkage wee not egregioua error. 
The purpose of tbe ehangee le to eneura thet CSXT eeaae* te 
operate e* * collection of aeperete railroad* and fully enjoye ' 
the operational ecenoaie* ef being a unified *y*te*.*' Tbe 

'* We have asserted two statutory grounds for •odifieatien 
of collective bargaining agreeaenta: lection 11347. the 
statutory beoi* of w«v vark Peea? and section 11341(a). 

'•' The unions dispute CSXT's stataeant, that operations in 
the proposed district ars being conducted as though they 
continued te belong to separate railroade, on the grounds that 
operations in tbe district have in fact bean aergad, except for 
che consolidation of seniority distriets. See the steteaents of 
UTU Ceneral''chairaan Robert J. Will and John T. Reed, attached to 
the unions' reply filed June 39. 1999. We find, however, that 
operations in the proposed district hsve noc baen aerged, based 
on the stataaent of CSXT'S Oireccor of taployee Relations Hiehael 
0. Rogers, attached to CSXT's response filad July 38. 1999. 
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t a ic* petition for raview filed June 9, 1999, CSXT ask* us 
to dacide th* issue that the Arbitretor declined to dscide, i.e., 
whether th* change* prepoaed by CSXT would fail to preserve the 
"righta, privilege* aad benefits* of existing collective 
bargaining agreeaenta. Briefly, csxT argues that the changes do 
noc altar prior righta, privileges, or benefits because: (1) the 
pay, benefits, and other "key teraa" ef the prior agreeaents will 
not change} (3) ell eaployee* will centinu* to be covered by 
collective bergaining agreeaenta (the BCO agreeaenta)r and (3) 
our labor protection obligatiena have never been interpreted aa 
giving eaployee* of a aerged carrier like csxr the "rlghc" or 
"privilege" of working only on the linea of their foraer 
eaployera. 

The uniena argue that, onder BlZi, the cbengea aust ba 
necessary Co secure the public benefits of the aerger and that 
the Cbengea at issue foil thia teec. csXT reeponde thae lea 
changes will effectuate the cited tranaeetlons by aerging 
ope^tions en lines wnere trsin eperaeiens are eXlegedly being 
condaeted as though they continued to belong to eeperete 
reilr'oads. The unione dispute CSXT's ststeaent (thet eperaeiens 
in che proposed district are being eondueted es though they 
continued to belong to seperate railroads) en the grounds that 
operations in tbe dietriet have in fact been aerged, except for 
the eensolidatien of saniority districts." 

CSXT argues that the cbanges aeet the eeandard lapoaed in 
S U A t 9 t changing prior practice* that interfere with attainaent 
of the public benefita of the tranaaction. CSXT arguea that: (i) 
tbe ehangea will iaprove operational effieiencyi (2) thia 
iaprovaaene ia a public benefie under SUlk i and (3) tbe coot 
savings free this iapreveaant aetlsfy SLEA by not creating aerely 
a trsnsfer of.wealth froa labor to CSXT.'* Concerning tbie laat 
point, CSXT contraata the operational change* propossd here with 
changes ia pay and pension benefits (noc propossd here) and ether 
changes that, according to CSXT, cen directly transfsr wealth' 
tree labor te carriers. CSXT accuse* the unions of interpraelng 
BLSA as disallowing any ehangee to eoXlaeeive bargaining 
agreeaents, not just changes that are designed te transfer waaltb 
fro* labor to esrrisrs. 

The parties dispute the breeder ieplicaeion* of saetion 3 of 
Haw Yarn Pack. CSXT views tbe "rights, privilegee and benefits-
language of section 2. aa aerely craating a aaviaga clause thet 
preserves the collective borgaining agreaaent provieions that ara 
lUtt raquired to be aodifiad in order te effectuate Coaaiasion-
authoriiad transaetiens. Tbe union* respond thae B U ^ precludes 
CSXT's' arguaent. 

The uniona dloput* CSXT'* position thae che cbengea are not 
laportant enough to constitute changes in "righta. privilagas and 
benefit*.* Zn percieular, the union* argue thet- changes in the 
location where eaployeea work aust be eensldered in any 
evaluation et whataer "righte, privilegaa and benefits" are 
Changed and that we aay not consider only pay and benefits. The 
unions also argue that union rapraeencation is a right tbat auat 
be preservad. 

" s t Z Appendices A and B of the unions* reply filed 
June 39, 199S. 

'•' The parties soastiaes argue in tara* of whether the 
ebangas "flow solely froa aodiflcatioa co labor agreaaanca" er 
use siailsr teres, vnon they do this, they seea to be disputing 
whether we would be coacravaning a^g^ by eandating enangas chat 
ara dasignad less to secure the public benefits ef transactions 
Chan CO transfer waaltb froa labor to the carrier. 
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CSXT note* tliat th* ehangea involve property ef the K t t r , the 
laat carrier to eeae under the eeaplate control of CSXT. CSXT 
reaponda to th* uniona' arguaent that our 1980 daeiaion in 
rinaaca Dockat He. 3I90S (Sub-Ho. 27) cannot be the source ef th* 
change* allegedly becaua* it is too old by (1) pointing to 
decisiona where w* have asssrtadly held that causality is net 
dialnlsh*d by tia* and (3) arguing chat CSXT was not able co 
integrata th* ap«rationa of its subsidiaries until tb* 
subaidiarie* were actually aergad into CSXT. a lengthy process 
tbat waa net concluded until 1992. 

3. lUA bargaining requlraaent in prior dedaiona 

Zn their petition for review, the unions argue that the 
aerger transectione have already been coverad by iapleaenting 
errangeaenta and that th* coordination aougbt here would 
laproperly reopen these prior agreeaenta." The unions aaintain 
thac che prior iapleaenting agraaaenta raquiro that tho changes 
proposed here be aecaapliahed through bargaining under tha 
RallVev Labor Act (RLA) rather than arbitratiena under waw vark 
DacxX 

Zn ita reply, CSXT responds that the language in queetien ie 
old boilerplate language going back as far as 1999 that providea 
aerely that aatters touched upon ia iaplaaenting agraeaenes can 
be changed pursusnc to crsnsaceiena thac do nafi require our 
approval without going through new York DaeH proceduree. CSXT 
cite* fiv* iapleaenting agreeaent* where representatives of lsbor 
allegedly did not argue that the language required bargaining 
under the RLA to iapleaenc cransaeciona requiring Ceaaission 
approval. The carrier also argues that ic cannoc credibly be 
found CO have agreed te e one-sided bargain thet would have 
peraanently waived ics ability co accoaplish- fuears coordinations 
through the Waw vark Oaek precaduras. Finally, CSXT argues thac 
it had ne authority co waive its statutory right to hsve these 
Issues governed by Coaaiaaien procedures under section 1X347 and 
Maw Yark Oaek rather tbsn RIA procedures. 

4. Ability to override prior agreaaent* 

Both parties tacitly easiiae that CSXT's cbanges would in 
fact contravene collective bergaining agreeaents. Aa in prior 
cases wbare our authority under Naw Yark Peek was at issue. 
neither party systeaetically discusses hew the eelleetive 
bargaining agraaaents 'would ber the changes sought by aenageaent 
in tha abeence of action by this aganey. Xnstead, the perties 
restrict their arguaent ca whether we aay coapel the changes 
under wew Yprk Pack. The Arbicrater did noc raaolve cbie issue. 

'̂  The prior agraeaenc* elleged by che union* co bar chs 
inscanc coerdinaclon du* co language requiring aedification 
pursusnt to RIA procedures ere: (1) the two 1983 coordination 
agreeaents between (a) che BCO and WH and BLC and (b) BCO and wn 
and UTU, both of which involved lassar included territory (see 
Cxh. 9 to the unions' Appendix ef Exhibits}; and (3) the two 1992 
eeordinatlon agreeaents between (a) CSXT. RrtP, and UTV (aee Exh. 
10 to the unions' Appendix of Exhibits] and (b) CSXT, RrtP. and 
BL£ [see Exh. XI to che unions' Appendix of Exhibits), boch of 
wnich involved lesser included territory. 

•' The language in question typically providas chat- "This 
.agreeaent «., shall raaain in affact until changed or aodifiad In 
aeeerdanea wic*: the provisions eff the Railway Labor Act, as 
aaended." SBB, B^A*., the 1979 iapleaenting agreeaent reached 
between the BCO, WK, and sevaral unions, in CSXT's petition filad 
June 9, 1999, Appendix voluae ZZ, exhibit 36, page 6. 
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ARCVMQITS or THE PAATZES 

Th* partiea raise four aein issues: (l) whether ve should 
bear th* appaal under our Lace cuy**^!! standard; (2) whather tha 
operational change* proposed by csXT are linked te, or eaused by. 
a prior apprevsd tranaaetion subject to waw Yarn Poek. i.,., 
whether they were properly before the Arbitrator; (3) whether the 
change* would iapraparly rsop«n prior iapleaenting agraaaents by 
contravening proviaiena in tbea thac allegedly require that such 
change* b * aecoapliahed through bargaining under tbe-RLA; and (4) 
whether the changes sre tha typ* of ehangea tbat aay juatify our 
overriding eollectiv* bargaining agreeaent* or, alternately, 
involve "right*, privilegee and benefit*" that oust be prasarvad 
undar eectlon.3 of Maw York Peek. 

1. Whether the appeel should be heard 

Zn it* raply filed June 39. 199S, csxr arguaa that tbe 
Arbicrater** findinge of face should nee be reviawad undar our 
deffrential i.flea curtain atandard of review (see n. 6, juiaSB)* 
under which we do noc review arbitraeora* findings a* co issuas 
of causacion,-ehe ealcuXeCion of benefie*. or the reaolueioa of 
other factual question*. Zn thi* eetegory of unreviewable 
isauea, according to CSXT, are the Arbitrator's findings that (1) 
tha operational changes proposed by CSXT grow out of the prior 
control and a«rger transactions and that (3) esxT daaonstratad a 
need to aodify eollaetive bargaining agreeaents to reallie the 
benefits ef the aerger-

Zn their June 39. 199S reply to CSXT, the uniona argue that 
tno Arbitrator's award is fully reviewable under our Laee «^rtaln 
stendard on the ground* thac tbe Arbicrater aade agregieus errors 

Mf::. ' of face and law. 

2. Whether tha change* proposed are linked to 
or caused by a prior approved transaction 

Zn their petition fer review filad June 9, 1999, the unions 
argue that tbe Arbitrator, lacked juriadictien undar waw vark naek 
te eonsidar the changes sougbt by CSXT pursusnc to our authority 
to approve operational changes thst ere neceasery to effectuate 
Borgars. That is so, according to the unione, because the 
Changs* cannot be linked to, or were nee eaused by, any of ehe 
aerger transactions cited by CSXT. The unione aeintsln that tne 
changes soughc here are due.eo pre-1980 concrol proceedings not 
cited by the carrier and involving the property at issue. 
According to the unions, tne enanges cannot be linkad te tbe 1980 
daeision that put Cheesie and SCLI under coaaon control because 
they do not involve sciz property." 

Zn its reply, CSXr advances various arguaents to show that 
the labor change* proposed by CSXT grew out of the prior control 
and aerger transaetione. CSXT elea* varieu* decisiona where this, 
agsney or arbitrators acting under its authority assartediy 
ellewed changes under waw Yark Back. Responding co the unions* 
arguaent that, beeeuse tbe changes do net involve S C U property, 
they cannoc be linked to rinanee Oeeket Ho. 38909 (Sub-No. 37), 

" The unions soaetiaea discuss chis issue ef linkage er 
causation in tens* of wbethar "the consolidetion of seniority 
rostsr* and seniority distriets* (reply filed June 39, 1999 at 6) 
er an aetaapc te realize "effielaneias" (petition filad June 9, 
1999 ae l»'} can be eonsidarad to be "transactions" under Haw York 
ryaek. Although the unions' choice of word* soaetises diffsrs, 
the underlying issue is the aaae— whether CSXT ia attaapting to 
iaplaaane a transaction or transactions that are subjace to g s n 
YqrH Pgcu. 
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held on March 28. 1999. Arbicrator O'Brien issued his award on 
April 34, 19«9. 

Th* ArblCrater'a findinga of fact and law favored CSXT. He 
found that tha operational change* were subject te Haw Yerk Peek 
because they "directly related to and flowed froa" the aerger 
authorisations by which CSXT waa eraatod. (Award at 9.) The 
Arbitrator rejected the union** arguaenta chac: (l) the changes 
were noC subject to Hew Yark Deck because they were not relatad 
to epeeifle decision* iaposlng M»W var̂ e f ^ ) ^ protection (but, 
rather, a whol* group of deetelona)! and (2) th* change* cannoc 
be related to aay ef th* trannaction* approved in the decisions 
beeaue* tbe deqlaiena ara atala. Tbe Arblcraeor also held thac, 
aeciitg under our precedenc, he had "the authority under both 
Seccion XX34l(a) and 11347 ca aodify exlscing colleccive 
bergaining agreeaenta* when they ftustrste attainaent of the 
public benefice ef transactiona approved by chis aqancy. (Awa.rd 
ac 14.) Conceming aueh benefie*, th* Arbitrator found thet esXT 
bed in face abown chac the change* were neeeeeary to attain the 
publlv cransporcaelon benefie* of Che eranaaecion*. (Award ae 
16-18^} 

Although bl* finding* of fact and law favored CSXT, the 
Arbicrater stopped short of adopting the iapleaenting agraaaenta* 
proposad by CSXT. He cited Arclcle I, aeccien 2 ot waw yark 
jQafilt. which provides in percinent part. 

The rate* of pay, ralee, working eendiciona end all 
colleccive bargaining and other rigbea, privilege* and 
benefies (including eonCinuation of pension righes end 
benefie*) of e reilread'* eaployees under applicabl* 
law* and/or exioeing colleccive bargaining agreeaenta 
or etberviee snail be preaarved unXea* cnanged by 
future collective bargaining agreaaenc* or applicable 
statutes. 

Arbitrator O'Brien noted that, in BLCA, the court rulad thae 
section 11347 of the Znterstste ceaaeree Act (49 U.S.C. 1X347) 
aandates that rights, privileges and benafits afforded eaployaas 
under existing collective bargaining aqraeaonts aust be 
preserved.** The eourc reaanded the ooam to the Ceaaission to 
define "rights, privilages and benefits." As the Arbitrator 
noted, we have net yee rendered e ruling in Chat procaeding. 
Because we have not yee mled on tbe court's raasnd. the 
Arbitrator declined to rwX* *n the issue. The Arbitrator left it 
to the Ceaaission to dsteraib* whether the changes prepoeed by 
CSXT would be eontrsty te any sueb "rights, privilegee and 
benefite." (Award at 31-22.) 

I 
On June 9, X999, CSXT end tbe unions filed petitions for 

reviaw of the Arbitrator's award, on June 29. 1999, CSXT and the 
union* filed replies. On July 38. 1999, CSXT filed a petition 
for leave to file e reply to the reply filed on June 39, 1999, by 
tne union*. By decision sarvad August 23, 1999, wa granted 
CSXT's petition and allowed the unions to file a raply to the 
substantive arguaenta raised therein. The unions filed a reply 
on Saptaaber 6, 1999. 

>* The court necad, BLSA •c 613-814, thae seccion 11347 
Ineerpersce* the procactiens afforded under the Rail Passengar 
Service Act ef 1970 (Aacrak Act), 49 U.S.C. 969, which providaa. 
\ n t m r alia. Chsc "righta, privileges and banefits" afforded 
aaployees under existing eelleetive bargaining agraaaents be 
preserved. 
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Tbis agency (and an arbitrator acting under Hew Yark naeki 
is authorised to everrid* provisions of eollaetive bargaining 
agroaaoitea thet prevent realisation of the publie benefits ef a 
transaction.' Thoaa conteacing proposals that we sxarcise our 
authority ca ovorrid* eelleetive bergaining agraaaenta argua 
tbati (1} Hew Yark oag^ requirea the preservation of pre-
trsnsactien bargaining agreeaenta; er (2) the ehangea aay not be 
aede because they ar* not (perhap* du* to th* passage of else) 
related te, er necessary for offactueting the purposes of, the 
proposed tranaaction. Undar Hew York Pypff, aaplayeea affected 
when a collective bergaining agreeaent is overridden auat be 
coapensated pursuant to th* feraul* ostsbllshsd therein, which 
provide* coapr*bea*iv* dlaplacoaent and tenination benefita for 
up to 4 years. 

Thi* proceeding ha* ariaen because of CSXT*a efforts to aeke 
operational ehangea that ere ellegedly relatad to, snd nece*«ary 
te realise tho operational benefita froa, eertsin aergera thet 
helped to eraete the preaent-dey CSXT. on Jenuary lo, 1994, csxT 
aerved a notiee en the United Traneportaeien Union (UTU) and tha 
Bretberhoed of teeoaotive Engineera (BU) (jointly, "the unions") 
of ifc* intaneien to invoke the aacherlty of Haw Yark Ppa^ to aake 
operational ehangea and rslatad aaployee assignaents ia order to 
effeetuate the publie benefits of the transections. 

Briefly, CSXT is proposing to eoerdinat* train operations in 
e portion of its systea, its new "eastern BCO Consolidated 
Oistriet" (ths "Eastem Oistriet"), by trsnsferring vork. 
abolishing and creating poeitiona, and aerging ssniorlty rosters. 
All engineer* and trainaen working in the new district would be 
placed under CSXT's collective bargaining egreeaenta with UTtf snd 
BLS covering the foraer BCO linee. The netlc* reveals a nee lesa 
of 9 positlona (47 sboliahad alnus 43 establisbad). CSXT aede • 
ainor alteration* and proposed further details as to the 
iapleaentecien of these eoerdinaeiens in draft iaplaaanting 
agreeaents (one fer eaeh union) tranaaittad ca the uniona on 
rabruary 2S, 1994. Zn th* Appendix te thia decision, we have 
reproduced the aajor operscional change* thee were proposed in 
Arciela Z ef CSXT's draft iaplaaencing agreeaents.* 

Tbe unions rafused to participate in the negetiatien of an 
iaplaaencing agreeaent, objecting chat; (1) the changes aey not 
be aad* under Haw Yark Peek because thay vielste axisting > 
eollaetive bergaining agraeeents; (3) CSXT laproperly related tbe 
enangea to tbe whole group ef Coaaissien decision** rathsr then 
spaeified individual decisiene; and (3) the chengee cannot be 
related te any ef the tranaacciene approved in the dacisions 
beeauss the daeisiens are too eld. CSXT then invoked arbitration 
under Maw Yark Peek. Unable to negotiate, the parties selected 
Robert H. O'Brien SS tne erbitrater. An erbleraeion heariitg was 

I 

' Where aedifieaclon is necessary, we aey aee under either 
section 11347 or eeecion 1134X(a|. g«r eare.—gantrai—chaaale 
antf aBiUflBrt C.L.I>, « Z.C.C.3d aai (1988), BSSUllzd • I.C.C.3d 
719 (1990); arandwlne Vatlav R. Co. — W i r . — g « Trama. . tne.. 9 
Z.C.C.Sd 764 (X969); Railwav Labor P>taeativ«a« a.a'n v. Unlt.d 
£&BUa, )•« r.3d 804 (D.C. Cir. 1993) (BUA); Marfalk i WaaCam 
y>.AaBrtCBfl TrBlB.giMattlHri. 499 u.s. 117 (1991); and Awerleafl 
Train PUoacehera Aaaaqlaclen v. ^q^q^- 36 F.ld 11S7 (O.C. Cir. 
1994) (AIQ&). 

* The notieas and Isttars ef trsnsaittal co the unions 
appear in a'ttacbaents 1 and 3 ef voluae Z of tbe Appendix to 
CSXT's patitiop filad June 9. 1999. The specific changes 
announced for aach union were the saae. 

* See note J, supCB, t o t a stataaent of the dacisions. 
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CSX Corporation into Ita subsidiary CSXT.* Tha last staps in 
this proces* involved the RrcP Railroad. Zn X99X. CSXT spun off 
RrtP lUilread'a non-rail aeeee* snd created the Riehaend, 
Prederleksbttxg B Potoaac Railway Ceapany {"RTiP Railway") to 
acquire and to operate RTCP Railroad's rail assets. CSXT invoked 
our class exeaptlen for corporate faailiea to obtain approval for 
the aequlaition and control.* Zn 1992, CSXT again invoked our 
corporate faslly class exeaptlen to operate RPCP Railway directly 
and to assuae all ot it* right* end obligation*.' 

Th* decieien* creating pra**nt-day CSXT were approved 
*ubj«ct to our otandard labor protection condition*. Thee* 
condition* vere edepted In Waw Yark Peek av eantral—araaklvi^ 
gaatam Plat.. 340 Z.C.C. 40 (1979) fWew Varte OeeH tO iapleaent 
our aendat* to provide euch protection under 49 U.S.C. 1X347. 
Under waw vyrk Paek. lebor ehangea that are related to 
Coaaission-approved tranaeeelon* or* eeteblished by isplsaancing 
agraeaenes negodated before tbe ehangea occur. Xf the parties 
cannot reach aa iapleaenting egreeaenc, the iasues are reaolved 
by atbitrecion. Arbicrecien award* aay b* appeeled co th* 
Coaaiaaien under our Laea ^rtali^ eeandard of review.* 

* Zn eaxT—^antral—ptaaala and s,tiiha«rrf. «n« Ceaaission 
autheriaed cbe csx Corporation ("CSX") to acquire control ,ot the 
6 aubsidiery rail carriers ef Cheeele and the 10 subsldisry rail 
eerrlers (the so-called "rsally Lines") ef SCLX. through the 
aerger of Cheeaia end SCLX into CSX. Two yeera later, in 
Seabaard CaaaC Line R.R.—Mereer gxaaatlan—T.quUvlt1a i w. a.*,, 
rinanee Oeeket Ho. 30093 (ZCC sarvad Hov. 8, 1983), tb* Saeboatd 
and the LCN (both of whieh were aubaldierle* ot SCLX in 1980) 
aerged ta fona tbe Seaboard Systea, Zne. Subsequently, in 
Balciaare 6 Q. R.R. and Cheaaaaake i a. ^y—•"araar yica«ptlat|. 
rinanee Dockec He. 31033 (ZCC served May 32, 1987). tbe BCO 
aerged into the eco. Later that yeer, cco aerged Into the 
recently ereated CSXT. S B B Chaaageaka a a. a.a. and eax Tranao.. 
Tne.—Haraar BKeaatlan. rinanee Dockat No. 31X06 (ZCC served 
Sept. 18, X987). 

See the notiee ef exeaption in eax garaaratiaw. «t ai.— 
Cerearaca Faaliv Transaction gxeaBtlan—Rlehaand. Fradariekahura 
and Pocaaae Ballread gaoaanv. rinanee Docket Ho. 31994 (ZCC 
served Oct. 31, 1991).. 

* csx Transportation. Zne.—Ooerattan gxaBotlen—Hlehaend. 
rradarlefcahure and Fataeae Railway caaaar^y. Finance OoekeC Ho. 
13030 (ZCC aerved Apr. IS, 19»3). 

*' Under 49 cut HIS.8, the atandard for review i* provided 
in ghleaao 1 March Western TBCH. ga.—fbandanaaa^. 3 X.C.C.3d 739 
(1987), popularly Icnown a* th* "Lace eurtatn* ease. Under tbe 
T.aea Curesin standard, the Coaaissien does noe review "issues of 
causation, th* ealeulaeion of benefita, or tbe resolucion of 
other factual queocian*" in the absenes ef "egregious error.* 
IdL at 73S-734. Zn Oalaware and Mudaan Railwav gaaaanv—Laaae 
and Trackage Hiahta exaaacian—Sarlnaflald Tarainal Hallwav 
gaaaanv. Finance Oeeket Ho. 30949 (Sub-Ho. 1) a£ tJu (ICC eerved 
Oct. 4, 1990) at 14-17, rawandad an other araunds ia £iJLLwB2f 
r..hqr g»«euctvaa' Aaa'n v. Untt«d Sft**. 917 F.Sd 804 (O.C. Cir. 
1993), we elaborated on the Laea curtain standard as follows: 

Once having aceaptad a case fer raview. ve nay only 
overturn an arbitral award when it is shewn that the 
award is Irrational er falla to draw ics essence froa 
che iaposad labor eondiciona er it exeeads the 
authority raposed in arbicracors by those eonditioits. 
(Citations eaittad.] 

'i-S: 
/'J.- • 
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Thia deciaien vill be printad in the bound voluaea ef the ZCC 
printed reperta ac a later data. 

ZHTERSTATE COHMXRCX COHMZSSZOM 

oecxszoM 0tC7 J«5 

r i n a n e e Oeeket Ho. 38903 (Sub-He. 37) 

CSX CORPORATION—COMTROl—CMZSSZC SYSTSr, ZHC. 
AMD 

SCABOARD COAST U M C ZMfiUSTRXES, ZHC. EX U u . 
(Arbitration Review) 

Decided: Heveaber 32, 1999 

1 The Coaaiaaien finda thac eapleyaene change* 
prepoaed by the pecitiening railroad aay be 
effected purauant te arbitration under the 
agency's stsndsrd Hew York Dock condition* 
for procecting eaployee* adversely affected 
by agency-approved eonselidation* 

BY THE 'comiSSXOH: 

w* uphold Che finding* of fact and coaeluaion* af law in the 
award of Arbitrator Robert M. O'Brien coneeming the iapleaenting 
agraeaente prepoaed by CSX Tranaportation, Xnc. ("CSXT") to 
aftaet that carrier's coordination of operations in a new 
operating dlstricc. Baeause the proposed iapleaenting agreeaents 
are neeessety to effect the proposed transaction and would not 
override any "rights, priwileges end benefits* that auat be 
preserved under our Mew vark Paex labor proceetion eondieions, ve 
conclude thac tho** agreeaenea saeisfy tbe rsquireaente ef our 
labor protection conditions. The agreeaents should thersfere be 
adopted. 

BACXCROOHO 

csxr in its present f e n was created by a aerie* of 
craneeetion* approved by thie aganey. Xn our 1980 decision in 
rinanca Oeeket Ho. 38909 (Sub-Ho. 1) R S ALk,' we allowed CSX 
corperacion, a noncarrier holding eoapany, to control a* 
aubsidiery corporation* tbe Cbeseie Systsa, Xnc. ("Chessie"), 
Seaboard Coese Lin* Znduncrie*, Zne. ("SCLX"), and, indireeely 
through oc'eOt ownership, Che Riehaend, rrederickaburg C Poeoaae 
Reilroed Coapeny ('RFCP Railroad").* The railroada controlled 
by Chessie included the Chesapeake C Ohio Reilway Coepany 
("CCO*), tha Baieiaore c Ohio Railroad Caapany ("SCO"), and the 
Western Haryland Railway Coepany ("WH"). The railroads 
controlled by SCLX ineludad the Seaboard Coast Line Railroad 
(Seaboard), the toulsville and Hashville Rsllroad Caapany (UH), 
the Clinchfield Railroad, and several saallar carriers. 

Zn a subsequent serie* of decisions, ve approved tbe 
conaolidacion ef the railroad eorperaca entities controlled by 

> CSX go rn .—Con t ro l—enaaa t a Svaeaia. Tne. and Seaboard 
g a m e Ltna T»,^i.»grj*a. Tng, . ]<3 I .C .C . 931 (1980) (SSXTzZ 
cgniirBla-cnBaiit .andLSBabgart). 

' At that tiae, RPCP Railroad was controlled (69.9t) by the 
Riehaend-Washington Ceapany, which, in turn, was owned by Chessie 
(40«) and SCLZ {40«]. 
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Finance Dockei: No. 28905 (Sub-No. 22), et al. 

answer here. As with the other proceeding covered by this 
decision, we will reinstate the order issued in Dispatchers I. 
affirming the arbitral decision for the reasons provided in 
Carmen II and discussed above at length. 

This action will not significantly affect either the quality 
of the human environment or the conservation of energy resources. 

Tt is Oi;derect; 

1. The motion for oral argument filed by RLEA is denied. 

2. In Finance Docket No. 28905 (Sub-No. 22), the order 
entered by the ICC in its decision in Carmen I affirming in part 
and reversing and vacating in part the LaRocco Award is affinned 
as complying with the standards established by the ICC in Carmen 
II and by various intervening decisions of the ICC, the United 
States Court of Appeals for the D.C. Circuit, and this Board. 

3. In Finance Docket N o . 29430 (Sub-No. 2 0 ) , the order 
entered by the ICC in its decision in Dispatchers I affirming the >-v̂ >̂ :, 
Harris Award is affirmed as complying with the standards • - • . > ' ^ ' . 
established by the ICC in Carmen II and by various intervening 
decisions of the ICC, the United States Court of Appeals for the 
D.C. Circuit, and this Board. 

4. This decision is effective on October 25, 1998. 

By the Board, Chairman Morgan and Vice Chairman Owen. 

Vernon A. Williams 
Secretary 

•t^t v 
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CBA was necessary. ' Harris Award, at 11-15. In 1988 the ICC, 
relying heavily on the necessity standard announced in Maine 
Central, affirmed. Di.qpatchers I. 4 I.C.C.2d at 1086-81." Two 
years later the ICC changed course. By order entered June 21, 
1990, the ICC reversed and vacated the llarri.s Award, effectively 
remanding the proceeding to the parties. Carmen II. 6 I.C.C.2d 
at 775, ordering paragraph 2. The proceeding was remanded to 
allow NS and ATDA to continue the implementing process in 
accordance with Article I, section 4 of the New York Dock 
conditions "through further negotiations or arbitration, if 
necessary, to reach [a] new implementing agreement[] in 
accordance with the standards set forth in this decision." 
Carmen II. 6 I.C.C.2d at 756-57. Eight years have now passed, 
but this proceeding appears to be today in essentially the same 
posture it was in on June 21, 1990. A new implementing agreement 
has not yet been reached and so far as we have been advised, 
neither party has attempted to compel further arbitration.^^ 

As a result, the decision we reach today may be declaratory 
only and not affect the rights of any of the employees involved. 

/Ji;,l;\. However, the question of the manner in which the New York Doel̂  
vv'?-*".;) labor conditions affect arbitrator's rights to set aside CBA 

provisions where necessary to implement approved transactions 
remains a vital one and It is that question we have attempted to 

•-•zjf 

" "Imposition of the collective bargaining agreement 
li.e., a transfer of the CBA from Roanoke to Atlanta] would 
jeopardize the transaction because the work rules It mandates are 
inconsistent with the carriers' underlying purpose of integrating 
the power distribution function." Dispatchers I. 4 I.C.C.2d at 
1086. 

" The record indicates that, after the Harri.q Award was 
Issued, the Roanoke/Atlanta transfer was carried out and 
positions at Atlanta were offered to the nine active and three 
furloughed Roanoke supervisors. Of the nine active supervisors, 
eight moved to Atlanta and one declined. Of the three furloughed 
supervisors, one moved to Atlanta and two declined. As of 
July 2, 1990: of the eight active supervisors who had moved to 
Atlanta, seven had retired and one was still actively employed 
there; and the one furloughed supervisor who had moved to Atlanta 
was also still actively employed there. See NS's July 2, 1990 
petition for stay of the ICC's Carmen II decision, at 3 n.3 and 
at 8 n.8. 
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proceeding been held in abeyance pending final action by the 
Supreme Court. NS argues that the order entered in Carmen IT 
(reversing and vacating the Harris Award) is a nullity, because, 
as a matter of law, the Supreme Court's reversal of the D.C. 
Circuit's Carmen decision reinstated the ICC's Dispatchers I 
decision. The reversal of a court judgment, NS insists, 
nullifies orders issued in any subsequent proceeding that were 
dependent upon the reversed judgment. Carmen II. in NS's view, 
was dependent upon Carmen, because, again in NS's view, the ICC 
issued Carmen II solely to comply with the D.C. Circuit's Carmen 
decision. NS therefore urges that we sLmply reinstate the ICC's 
Dispatchers I decision. 

Ne conclude, for the reasons provided above in our 
discussion of the equivalent argument advanced by CSX, that 
Carmen II was not nullified by the Supreme Court's NSW decision, 
and we therefore reject NS's request that we simply reinstate 
Dispatchers I. We will, however, reinstate the order affirming 
the Harri.q Award, but for the reasons set forth in Carmen II. 

We now turn to the issues that remain open for 
reconsideration in light of NtW: the approved transaction issue 
and the necessity issue. He will decide the approved transaction 
issue ourselves, because it is immediately obvious that there can 
be but one answer to this question and because we do not want to 
unnecessarily extend this already protracted proceeding. There 
can be no doubt that the centralization of power distribution for 
the NSV] system in Atlanta was sufficiencly related to the 
cransaction approved in N.S Control as to satisfy the standards 
for relatedness established in CSX 23 and approved by the D.C. 
Circuit on review in ATDA. discussed supra, and we so find. We 
will also decide the necessity issue implicit in the Article I, 
section 4 implementing agreement process, because it is clear 
that there axe transportation benefits to N&N's proposal 
sufficient to satisfy the necessity criteria established by the 
D.C. Circuit in fiLEA. ATDA. and mS.. 

In the Finance Docket No. 29430 (Sub-No. 20) proceeding, the 
focus of the necessity issue has been the pre-1986 CBA that 
covered ATDA-represented supervisors at Roanoke. The 
Roanoke/Atlanta transfer proposed by NS in 1986 effected a CBA 
override by leaving the CBA in Roanoke while transferring the 
"work function" previously performed thereunder to CBA-free 
Atlanta. Dispatchers I. 4 I.C.C.2d at 1086. In 1987 the 
arbitration committee determined chat an override of the Roanoke 
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As we have indicated earlier, we need not decide whether 
this transaction meets the standard for necessity embodied in 49 
U.S.C. 11341/11321 upon which the Carmen I and Dispatchers I 
decisions were based or Implicit in 11347/11326 as a result of 
the Carmen II decision and certain decisions of the D.C. Circuit, 
especially UTU and aifi^, which have embraced the Carmen II 
approach, because it is clear that it satisfies both. Under 
these circumstances, we reaffirm the [ICC's] decision in Carmen T 
as consistent with the approach adopted in that decision and 
affirmed by the Supreme Court in NSW and as satisfying the 
alternative and more limited approach adopted in Carmen II which 
we are reaffirming here. 

CSX and BRC should attempt to resolve any remaining aspects 
of the dispute concerning transfer of personnel from Haycross to 
Raceland by negotiation. If an agreement has not been reached by 
the end of the 30-day negotiation period required by Article I, 
section 4, either party may then (or thereafter) demand binding 
arbitration in accordance with Article I, section 4. 

Finance Docket Ho. 29430 (Sub-No. 20) 

In 1987 the arbitration committee adopted, with one minor 
exception, the implementing agreement that had been proposed by 
NS, Harris Award, at 17-18, and in 1988 the ICC affirmed, 
Dispatchera I. 4 I.C.C.2d at 1092. In 1989 the D.C. Circuit 
reversed the ICC's decision and remanded to the ICC in order that 
the ICC might determine whether further proceedings were 
necessary. Carmen. 880 F.2d at 574. In 1990 the ICC reversed 
and vacated the Harris Award, effectively remanding the 
proceeding to the parties to continue the implementing process in 
accordance with Article I, section 4 of the New York Dock 
conditions "through further negotiations or arbitration, if 
necessary, to reach [a] new implementing agreements in 
accordance with the standards set forth in this decision." 
Carmen TI. 6 I.C.C.2d at 757. Finally, in 1991, the Supreme 
Court reversed the D.C. Circuit's Carmen decision and remanded to 
the D.C. Circuit for further proceedings, NSW. 499 U.S. at 134, 
and the D.C. Circuit remanded to the ICC for reconsideration in 
light of NSW. 

NS, advancing an automatic nullification argument much like 
CSX's, contends that the outcome in the Finance Docket No. 29430 
(Sub-No. 20) proceeding should be what it would have been had the 
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provided for the transfer of work but vacated and remanded for 
further negotiation or arbitration, if necessary, the part of the 
award that prohibited the transfer of employees. Two years later 
the ICC changed course, and vacated and remanded the entire 
proceeding to allow CSX and BRC to negotiate or arbitrate, "if 
necessary, to reach [a] new implementing agreement[] in 
accordance with the standards set forth in this decision."" 
Carmen II. 6 I.C.C.2d at 756-57. 

We are now affirming the Carmen I order in all respects. We 
expect CSX and BRC to negotiate or arbitrate, if necessary, any 
issues associated with the transfer of personnel we have found to 
be required to the extent these issues continue to have vitality. 

CSX contends that the ICC erred in Caritien TT in retreating 
from the necessity standard announced in DRGW and relied upon in 
Carmen I. and CSX 23. 8 I.C.C.2d at 721. CSX 23. however, was in 
this respect somewhat of an overstatement of our authority under 
the necessity provision implicit in Article I, section 4 of the 
New York Dock conditions as interpreted in Carmen II. See ATDA. 
26 F.3d at 1165. He will therefore adhere to the position 
announced in Carmen II that the authority of arbitrators to 
modify collective bargaining agreements is limited by the 
practice of arbitrators from 1940-1980 for cases subject to the 
New York Dock conditions. 

" The record indicates that, after the LaRocco Award was 
issued,. CSX transferred the work and the non-Orange Book-
protected employees to Raceland. See CSX Comments (Mar. 1, 1993) 
at 9 n.l5. The record suggests that no Orange Book-protected 
employees have ever been transferred to Raceland. See CSX's 
July 2, 1990 petition for stay of the ICC's Carmen II decision, 
at 4: "[T]he transfer of BRC members subject to the Orange Book 
protections has been deferred pending the outcome of the 
litigation surrounding the consolidation." See also BRC Comments 
(Mar. 1, 1993) at 31 ("[After the LaRocco Award was issued], the 
carriers closed the Waycross repair facility and abolished the 
positions of carmen employed at that facility. A total of 88 
carmen and 11 painter positions were abolished at that time. Of 
these carmen, 54 accepted separation pay and terminated their 
employment with the SCL. Twenty-three other carmen bid on new 
positions on the rip track located at Waycross. Nine or 10 
junior employees who were unable to hold a position at Waycross 
accepted transfers to Raceland.") (footnotes omitted). 
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The ICC, in its 1992 CSX 23 decision, discussed the scope of 
the principal transaction approved in CSX Control. Quoting parts 
of the passage we have quoted in whole, the ICC concluded that 
"as far back as 1980, we contemplated that the applicants could 
undertake operational changes to improve efficiency which we had 
not considered in the decision and that specific approval of 
these coordinations was not necessary." CSX 23. 8 I.C.C.2d at 
725. We agree with this assessment, which was approved by the 
D.C. Circuit Court of Appeals on review in ATDA. 26 F.3d at 1165. 
We believe those decisions are dispositive of the substantially 
identical issue here. 

We agree with the ICC and the D.C. Circuit and adopt the 
view that the approval of a principal transaction extends to and 
encompasses subsequent transactions that are directly related to, 
and fulfill the purposes of, the principal transaction." CSX 
21, 8 I.C.C.2d at 722. As long as there is "a reasonably direct 
causal connection between the [principal] transaction and the 
operational changes sought to be implemented," such operational 
changes are embraced within the principal transaction. CSX 23. 8 
I.C.C.2d at 724 n.l4. The 1986 Waycross/Raceland transfer meets 
these tests. It is directly related to the 1980 CSX Control 
principal tra.isaction (common control of C&O and SCL allowed CSX 
to consolidate the work performed at Vlaycross and Raceland) and 
it fulfills the purposes of the principal transaction (one such 
purpose was the achievement of efficiencies made possible by 
common control). We therefore conclude that the 1986 
Waycross/Raceland transfer was embraced within the principal 
transaction approved in the 1980 CSX Control decision. 

In the Finance Docket No. 28905 (Sub-No. 22) proceeding, the 
focus of the necessity issue has always been the Orange Book, 
and, in particular, the twin prohibitions respecting transfer of 
work and transfer of employees. In 1987 the arbitration 
committee determined that an override of the work transfer 
prohibition was necessary, but that an override of the employee 
transfer prohibition was not necessary. LaRocco Award, at 35-38. 
In 1988 the ICC, relying heavily on the necessity standard 
announced in DRGW. determined that an override of both 
prohibitions was necessary. Carmen I• 4 I.C.C.2d at 648-50. 
Thus the decision in Carmen I affirmed the award insofar as it 

" Importantly, it follows that any employees affected by 
the transfer are entitled to labor protection. 
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Both CSX and BRC have quoted from the following passage In 
CS3{ CgntygJ.; 

We find that the applicants' estimate of 
employee impacts is reasonable. What dislocations 
there are promise to be short term. It is 
certainly possible that as the two systems mesh 
their operations, additional coordinations may 
occur that could lead to further employee 
displacements. However, no wholesale disruption 
of the carriers' work force should occur. Only at 
points where the basically end-to-end systems meet 
does it appear that perceptible dislocations will 
result. Those common point locations are clearly 
Identified. He believe that the standard 
conditions will adequately protect those employees 
now identified as affected by the consolidation as 
well as those who may be affected in the future, 
but are not now identified specifically. 

363 I.C.C. at 589. Both CSX and BRC have quoted 
from this passage, but they have emphasized different parts of 
it. CSX has emphasized that the ICC was aware that there might 
be "additional coordinations" (i.e., coordinations beyond those 
specifically mentioned in the CSX Con-rol application), and that 
employees might be affected by the proposed transaction "in the 
future." This, CSX contends, demonstrates that the ICC 
anticipated that transactions such as the 1986 Waycross/Raceland 
transfer would be embraced within the principal transaction 
approved in CSX Control. BRC emphasizes the ICC's expectation 
that employee dislocations would be "short term" and that 
perceptible dislocations would occur only at points "where the 
basically end-to-end systems meet." Noting that the 1986 
Waycross/Raceland transfer was six years delayed (and was 
therefore not a "short term" dislocation) and that Waycross and 
Raceland are hundreds of miles apart (and therefore are not 
located at junction points of the two end-to-end systems), BRC 
contends that the cited passage demonstrates that the ICC never 
anticipated that transactions such as the 1986 Waycross/Raceland 
transfer would be embraced within the principal transaction 
approved in CSX Control. 

34 

P0469 



Finance Docket No. 28905 (Sub-No. 22), et, al, 

solely to comply with the D.C. Circuit's Carmen decision. CSX 
therefore urges that we simply reinstate, without further ado, 
the ICC's Carmen I decision. 

Carmen IT was issued upon the predicate that the court of 
appeals decision overturning Carmen I was correct but it was not 
issued s o l e l y in compliance with the court of appeals decision, 
and therein lies the flaw in CSX's argument. As the Supreme 
Court recognized in NSW, 499 U.S. at 128 n.3, in denying labor 
respondent's motion to dismiss. Carmen II was decided on an 
alternative basis which could not be said to have ended the 
dispute between the parties there. As a result, the Supreme 
Court concluded that the definitive interpretation of section 
11341 provided by its decision may affect the ICC's Carmen II 
decision. Id. There was no suggestion in the decision of the 
Supreme Court that its decision supplanted the Carmen II 
decision. In fact, the Supreme Court noted the pendency of a 
review proceeding and went on to say that the court on review 
might not agree with the ICC's interpretation in Carmen II. 499 
U.S. at 126-28, n.2 and 3. It was to permit the ICC [and now the 

{C'y^, Board] to arrive at a determination as to what effect, if any, 
\.->:-'-} the Supreme Court's N&W decision would have on Carmen II. that 
•̂"•̂••' Carmen" II was remanded to the ICC. We conclude that the NSW 

decision should have no effect and that Carmen II should stand as 
decided subject of course to the subsequent developments in the 
law referred to in this decision and subject to our modification 
of the relief provided in Carmen II. 

In cases reviewing decisions involving CBA modification 
under sections 11347/11326 and Article I, section 4 of our New 
York Dock conditions, the D.C. Circuit has adopted a two part 
cest: (1) is there a nexus between tha changes sought and an 
approved transaction, and (2) is there a transportation benefit 
to the public from the transaction. If the answers to both 
questions (1) and (2) are in the affirmative, then the 
modifications are deemed necessary and permitted unless they 
involve "rights, privileges, and benefits" protected from change 
by Article I, section 2 of New York Dock. See UTU. 108 F.2d at 
1430-31. 
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Award insofar as it had approved the movement of the work 
performed at Waycross, (2) reversed the LaRocco Award insofar as 
it had created an Orange Book employees exception to the 
prescribed implementing agreement, and (3) remanded to the 
committee (in effect, to the parties) for further proceedings 
consistent with the ICC's decision subject to the admonition that 
the transfer of employees would be subject to New York Dock 
protections. Carmen 1. 4 I.C.C.2d at 650, 655. In 1989 the D.C. 
Circuit reversed the ICC's decision and remanded to the agency to 
permit i z to determine whether further proceedings were 
necessary. Carmen. 880 F.2d at 574. In 1990 the ICC reversed 
and vacated the LaRocco Award, effectively remanding the entire 
proceeding to the parties to recommence the implementing process 
in accordance with Article I, section 4 of the New York Dock 
conditions "through further negotiations or arbitration, if 
necessary, to reach [a] new implementing agreements in 
accordance with the standards set forth in this decision." 
Carmen II. 6 I.C.C.2d at 757. Finally, in 1991, the Supreme 
Court reversed the D.C. Circuit's Carmen decision and remanded to 
the D.C. Circuit for further proceedings, Nsw. 499 U.S. at 134; 
and the D.C. Circuit remanded both Carmen I and parmen II to the 
ICC for reconsideration in light of NSW. 

If the Finance Docket No. 28905 (Sub-No. 22) proceeding had 
been handled by the ICC in the usual fashion, it would have been 
held in abeyance while a certiorari petition was pending, and, 
once certiorari had been granted, it would have continued to be 
held in abeyance pending a decision of the Supreme Court. IC 
this proceeding had been handled in that fashion, the Supreme 
Court's NSW decision would have returned the proceeding to the 
D.C. Circuit, which could then have decided the various issues it 
had left open in Carmen. And, if this proceeding had been 
handled in the usual fashion, the ICC would never have issued its 
Carmen II decision. 

CSX contends that, even though this proceeding was not 
handled in the usual fashion, the outcome should be the same as 
if it had been. CSX argues that the order entered in Carmen II 
(reversing and vacating the LaRocco Award) is a nullity, because, 
as a matter of law, the Supreme Court's reversal of the D.C. 
Circuit's Carmen decision reinstated the ICC's Carmen I decision. 
The reversal of a court judgment, CSX insists, nullifies orders 
issued in any subsequent proceeding that were dependent upon the 
reversed judgment. Carmen II. in CSX's view, was dependent upon 
Carmen, because, again in CSX's view, the ICC issued Carmen II 
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11347 and the New York Dock conditions, because the orders of the 
ICC in Carmen I and Dispatchers T are afCirmable under either 
section 11341 or section 11347. Therefore, following the lead of 
the D.C. Circuit under substantially identical circumstances in 
ilMi 26 F.3d at 1165, we affirm the orders in Carmen I and 
Dispatchers I applying the reasons and standards articulated in 
Carmen TI as discussed herein. We vacate the order in Carmen II 
Insofar as it vacates the arbitrators' decisions and remands the 
matters to the parties for further negotiation and arbitration, 
if necessary. We believe this approach Is appropriate because, 
as in ATDA. the transportation benefits from the consolidations 
proposed by NS and CSX are sufficient to pass the RLSA necessity 
test and we can see nothing to be gained by further prolonging 
this already very protracted process. 

We believe it would be unwise to attempt to resolve the 
issue of the reach of section 11341, now section 11321, in the 
abstract as that issue is not presented in this case. We would 
prefer to address it in the context of a case in which our New 
York Dock conditions do not apply so that the question of whether 

ff'A;0-f\ section 11341, now section 11321, is limited by section 11347, 
(•̂•'--••'•• now section 11326, in the modification of collective bargaining 

agreements is the sole 'issue presented. Such a proceeding will 
of necessity take account of changes made by the ICCTA, which in 
effect limit our imposition of New York Dock labor conditions to 
consolidations or acquisitions of control as described in current 
section 11326(a). 

The Board continues to be committed to a process of 
negotiation first and arbitration, if necessary, to arrive at 
implementing agreements. See Conrail. where the Board in 
response to requests by rail labor made clear that the approval 
of the transaction does not indicate approval or disapproval of 
CBA overrides that have been argued to be necessary to carry out 
the transaction. Decision No. 89, slip op. at 126-127. 

Finance Docket Ho. 28905 (Sub-No. 22) 

In 1987 the arbitration committee directed CSX and BRC to 
adopt the implementing agreement that had been proposed by CSX, 
subject to one exception: that Waycross employees covered by the 
Orange Book could not be compelled to transfer to Raceland. 
LaRncco Award, at 41. In 1988 the ICC (1) affirmed the LaRocco 
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The Commission's interpretation is reasonable. 
See American Train Dispatchers Ass'n v. ICC. 54 F.3d 
842, 847-48 (D.C. Cir. 1995) (holding that the ICC's 
interpretation of New York Dock rules is entitled to 
substantial deference by a reviewing court). Under the 
Commission's interpretation, "rights, privileges and 
benefits" are protected absolutely, while other 
employee interests that are not inviolate are protected 
by a test of "necessity," pursuant to which there must 
be a showing of a nexus between the changes sought and 
the effectuation of an ICC-approved transaction. Under 
this scheme, the public interest in effectuating 
approved consolidations Is ensured without any undue 
sacrifice of employee interests. In our view, this is 
exactly what was intended by Congress. 

ISL^ 

takings. An argument has been advanced that any CBA 
override effected under Article I, section 4 of the New York Dock 
conditions amounts to a "taking" of private property in violation 
of the Fifth Amendment. That question cannot be resolved by a 
New York Cock arbitrator, it cannot be resolved by an 
administrative agency reviewing an award issued by the 
arbitrator, and it cannot be resolved even by an appellate court 
reviewing a decision entered by the administrative agency. £g£ 
RLEA. 987 F.2d at 815-16 (takings claims can be adjudicated only 
in the court of Federal Claims or, in certain limited 
circumstances, in a District court)." 

Whether Section 11341 Is Limited by Section 11347. As 
discussed, in 1991 the Supreme Court left open the question 
whether CBA overrides authorized by 49 U.S.C. 11341 might be 
limited by 49 U.S.C. 11347. NSW. 499 U.S. at 134. We conclude 
that, where as here Hew York Dock conditions are required to be 
imposed, section 11341 is constrained by section 11347 and the 
provisions of these labor conditions. We believe that it is 
unnecessary and would be unwise here to attempt to resolve the 
issue of the reach of section 11341 unconstrained by section 

" Because we cannot adjudicate a takings claim under any 
circumstances, we have no reason to determine whether certain 
supposed procedural defaults bar adjudication of the takings 
claims raised in the present proceedings. 
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preserved.^' "[I]t is now well established that changes in rates 
of pay, rules, and working conditions can be required by this 
agency or by arbitrators acting under New York Dock. Carriers 
may invoke New York Dock to modify such CBA terms when 
modification is necessary to obtain the benefits of a transaction 
that was approved as being in the public interest." CSX 27 Stay 
Decision, slip op. at 3. 

In affirming the ICC's Sub-No. 27 Decision, the court 
observed (108 F.3d at 1430): 

[2] In this case, the Commission offers a 
definition: "rights, privileges, and benefits" refers 
to "the incidents of employment, ancillary emoluments 
or fringe benefits—as opposed to the more central 
aspects of the work itself-pay, rules and working 
conditions." See Commission decision at 14, reprinted 
in J.A. 237. And "the Incidents of employment, 
ancillary emoluments or fringe benefits" refers to 
employees' vested and accrued benefits, such as life 
insurance, hospitalization and medical care, sick 
leave, and similar benefits. See id. at 15, reprinted 
in J.A. 238. According to the Commission, seniority 
provisions are not within the compass of "rights, 
privileges, and benefits" protected cd^solutely from the 
Commission's abrogation authority. See id. On this 
point, the Commission notes that seniority provisions 
"have consistently been modified in the past in 
connection within [sic] consolidations. This may be due 
to the fact that almost all consolidations require 
scope and seniority changes in order to effectuate the 
purpose of the transaction. Railway Labor Act 
bargaining over these aspects of a consolidation would 
frustrate the transactions." 

ISL. 

The court went on to affirm this definition in Che following 
language, which is dispositive of the issue: 

" S s s . CSX Corporation-Control-Che.ssie System. Tnr.. and 
Seaboard Coast Line Industries. Inc.. et al. (Arbitration 
Review) . Finance Docket No. 28905 (Sub-No. 27) (STB served 
Jan. 4, 1996) (CSX 27 Stay Decision). 
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and benefits has now been established by an ICC decision, which 
we have adopted and applied,̂ * and by the affirmance of that ICC 
decision by the D.C. Circuit. In CSX Corporation-Control-
Chessie System. Inc. and Seaboard Coast Line Industries. Inc.. et 
al. (Arbitration Review). Finance Docket No. 28905 (Sub-No. 27) 
(ICC served Dec. 7, 1995) fCSX 27) (slip op. at 14-16), the ICC 
defined the rights, privileges, and benefits that cannot be 
overridden to include such things as group life insurance, 
hospitalization and medical care, free transportation, sick 
leave, continued status and participation under any disability or 
retirement program, and such other'employee benefits as Railroad 
Retirement, Social Security, Workmen's Compensation, and 
unemployment compensation. Protected rights, privileges, and 
benefits do not embrace scope rules and seniority provisions. 
Such rules and provisions, the ICC noted, have historically been 
changed in arbitration conducted under Article I, section 4 of 
the Mew York Dock conditions, or under the comparable provisions 
of the predecessor labor protective conditions imposed prior to 
1979. The rights, privileges, and benefits that must be 
preserved, the ICC added, do not include pre-transaction union ^ 
representation arrangements." Aff'd. UTU. ^^ :% 

In explaining our denial of a petition to stay the ICC's CSX 
27 decision, we indicated that rates of pay, rules, and working 
conditions are not rights, privileges, or benefits that must be 

" Union Pacific Corporation. Union Pacific Railroad 
Company and Missouri Pacific Railroad Company-Control and 
Merger-Southern Pacific Transportation Company. St. Louis 
Southwestern Railwav Company. SPCSL Corp. and The Denver and Rio 
Grande Western Railroad Company (Arbitration Review). STB Finance 
Docket No. 32760 (Sub-No. 22) (STB served June 26, 1997). 

" The ICC pointed out, however, that once a transaction 
has been implemented pursuant to an award imposed under 
.Article I, section 4 of the New York Dock conditions, questions 
respecting union representation arrangements are subject to the 
sole jurisdiction of the National Mediation Board under the RLA. 
"The effect of our transactions on selection of union membership 
is under the jurisdiction of the National Mediation Board acting 
under the Railway Labor Act." CSX 27. slip op. at 15 (citation 
omitted). 
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operational needs of the transaction with the 
need to preserve pre-transaction 
arrangements. Arbitrators should not require 
the carrier to bear a heavy burden (for 
example, through detailed operational 
studies) in justifying operational and 
related work assignment and employment level 
changes that are clearly necessary to make 
the merged entity operate efficiently as a 
unified system rather than as two separate 
entities, if these changes are identified 
with reasonable particularity. But 
arbitrators should not assume that all pre-
transaction labor arrangements, no matter how 
remotely they are connected with operational 
efficiency or other public benefits of the 
transaction, must be modified to carry out 
the purposes of a transaction. (footnote 
omitted). 

; ^ > Rights, Privileges, and Benefits. The necessity standard of 
49 U.S.C. 11341(a) and 11347 provides one check upon the CBA 
modification authority 'entrusted to arbitrators under Article I, 
section 4 of the New York Dock conditions. The rights, 
privileges, and benefits standard of Article I, section 2 of New 
York Dnck'^ provides another check upon that authority. That 
provision states that certain rights, privileges, and benefits 
afforded employees under pre-transaction CBAs must be preserved. 
RLEA. 987 F.2d at 814 (noting, however, that not every word of 
every CBA establishes a right, privilege, or benefit); ATDA. 26 
F.3d at 1163 (indicating that a CBA "scope" provision creates no 
rights, privileges, or benefits). 

Although it v;as a hotly contested issue at the time these 
proceedings were remanded, the definition of rights, privileges 

. - •* 

" Article I, section 2 of the New York Dock conditions, 
360 I.C.C. ac 84, provides: "The rates of pay, rules, working 
conditions and all collective bargaining and other rights, 
privileges and benefits (including continuation of pension rights 
and benefits) of the railroad's employees under applicable laws 
and/or existing collective bargaining agreements or otherwise 
shall be preserved unless changed by future collective bargaining 
agreements or applicable statutes." 
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(slip op. at 2) (citation omitted). Whatever the standard of 
necessity may be where only 11341(a) is involved, it is settled 
that there is one and only one necessity standard where section 
11347 and the New York Dock conditions are relied upon by the 
arbitrator as the basis for overriding CBA provisions. ATDA. 26 
F.3d at 1164-65. 

Although, as we have noted above, the ICC in Carmen II did 
not attempt to define what would constitute necessity in such 
cases, the D.C. Circuit Court of Appeals has subsequently held, 
and we have accepted that holding, that a CBA override can be 
effected only where there are transportation benefits of the 
underlying transaction; it cannot be effected if the only benefit 
of the modification derives from the CBA modification itself. 
RLEA. 987 F.2d at 814-15. "[W]e do not see how the agency can be 
said to have shown the 'necessity' for modifying a CBA unless it 
shows that the modification is necessary in order to secure to 
the public some transportation benefit flowing from the 
underlying transaction (here a lease)." RLEA. 987 F.2d at 815. 
"[Tjhe benefit cannot arise from the CBA modification itself; 
considered independently of the CBA, the transaction must yield ••̂ '̂:. 
enhanced efficiency, greater safety, or some other gain." ATDA. •?̂ ,v--' 
26 F.3d at 1164. See also UTU. 108 F.3d at 1431. •• ̂  ' 

Under the approach adopted in Carmen II. the necessity 
determination generally had to be made in the first instance by 
an arbitrator, though it was generally reviewable by the ICC. 

As stated by the ICC in its Fox Valley decision (slip op. at 
3) : 

Arbitrators should also be aware that in 
FRLEAI the court admonished us to identify 
which changes in pre-transaction labor 
arrangements are necessary to secure the 
public benefits of the transaction and which 
are not. We have generally delegated to 
arb i t ra tors the task of determining the 
par t icular changes that are and are not 
necessary to carry out the purposes of the 
t r a n s a c t i o n , subject only to review under our 
Lace Curtain standards [referenced below]. 
Arbitrators should discuss the necessity of 
modifications to pre-transaction labor 
arrangements, taking care to reconcile the 

26 

P0461 



Finance Docket No. 28905 (Sub-No. 22), et al. 

efficiencies of consolidation' to be achieved)." CSX 23. 
8 I.C.C.2d at 722. 

In our view, "approved" transactions include those 
specifically authorized by the ICC, such as the various proposals 
we have approved which led to the formation of CSXT and those 
that are directly related to and grow out of, or flow from, such 
a specifically authorized transaction. The inscant transaction, 
the transfer of the dispatching functions, falls into the latter 
category. The existence of this second category of transactions 
is implicit in the definition of the term "transaction" in the 
standard labor protective conditions: "[A]ny action taken 
pursuant to authorizations of the ICC on which these provisions 
have been imposed." Wew York Dock. 360 I.C.C. at 84, CSX 23. 8 
I.C.C.2d at 720-21 (footnote and internal cross-references 
omitted). The omitted footnote cites New York Dock. 360 I.C.C. 
at 70: "[T]he broad definition [of 'transaction'] is necessary 
in the types of transactions for which approval is required under 
49 U.S.C. 11343 eji sea.. because the event actually affecting the 
employees might occur at a later date than the Initial 
transaction, yet still pursuant to our approval (consolidation of 

> ' < " ' ; ; • employee rosters, et cetera) ." In ATDA. 26 F.3d at 1165, the 
court, in affirming CSX 23. found reasonable the ICC's view that 
the term approved t r ansac t ion "extends to subsidiary transactions 
that fulfill the purposes of the main control transaction"; the 
court added that "[t]he ICC's elastic construction of 'approved 
transaction' in this case mirrors [the] settled understanding [of 
the term] ." Moreover, it is now settled that the mere passage of 
time does not prevent a finding of nexus between the proposed 
changes and the initially approved transaction. UTU. 108 F.3d at 
1430-31. 

Necessity. A CBA override can be had only if such override 
is necessa ry to carry out a transaction approved under 
49 U.S.C. 11344(c). The necessity requirement is explicit in 
49 U.S.C. 11341(a); it has been held to be implicit in 49 U.S.C. 
11347, Carmen II. RLE;fl,. 987 F.2d at 814-15; it is' therefore, on 
both counts, part and parcel of Article I, section 4 of the Hew 
York Dock conditions. "This 'necessity' finding is not optional; 
pre-transaction labor arrangements cannot be modified without 
it." Fox Valley S Western Ltd.-Exemption Acauisition and 
Operation-Certain Lines of Green Bay and Western Railroad 
Company. Fox River Valley Railroad Corporation, and the Ahnaoee S 
Western Railwav Company (Arbitration Review)• Finance Docket No. 
32035 (Sub-Nos. 2-6) (Fox Valley) (ICC served Aug. 10, 1995) 
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working definition by the courts, see RLEA. ADTA. and UTU. and we 
will adopt it too. 

The ICC also explained in Carmen II that three additional 
crucial limitations restrict the CBA modifications that can be 
effected by an arbitrator under section 4. The transaction 
sought to be implemented must be an approved t ransac t ion} the 
modifications must be n e c e s s a r y to the implementation of that 
transaction; and the modifications cannot reach CBA r i g h t s , 
p r i v i l e g e s , or b e n e f i t s protected by Article I, section 2 of the 
New York Dock conditions. We agree with the ICC and will discuss 
how we intend to apply each of these limitations in the lig'nt of 
intervening court decisions. 

Approved Transaction. Section 11343(a) provided that 
certain transactions could be carried out only with the approval 
and authorization of the ICC; section 11344(c) provided that the 
ICC should approve and authorize such transactions only If they 
were consistent with the public interest; section 11347 directed 
the ICC, when approving such .transactions, to require the rail ..,,,_ 
carrier to provide a fair arrangement protective of the interests ''isl'.K: 
of its em.ployees; and section 11341(a) provided that a rail '.j;.!'?.:.!' 
carrier participating in an approved transaction was exempt from 
otherwise applicable law, as necessary to carry out the 
transaction. But none of these provisions defined che scope of 
the transaction approved by the ICC under section 11344(c) and 
thereby immunized against other law under section 11341(a). 

Although a narrow interpretation of the word t r a n s a c t i o n 
has frequently been sought by rail labor, it is now settled that 
the proper and court-approved interpretation of the word 
transaction is the interpretation established by the ICC. The 
ICC, with the approval of the courts, held that the word, as used 
in 49 U.S.C. 11343, 11344, 11347, and 11341, embraced two 
categories of transactions: the principal transaction approved 
by the ICC (generally a consolidation or acquisition of control); 
and subsequent transactions that were directly related to and 
grew out of, or flowed from, that principal transaction (such as 
consolidations of facilities, transfer of work assignments, 
etc.). "The approval of a principal transaction extends to and 
encompasses subsequent transactions that are directly related to 
and fulfill the purposes of the principal transaction (i.e., 
those w'nlch, the Supreme Court noted, would allow 'the 
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ICC noted, embraced more than selection and assignment of forces, 
narrowly defined. It encompassed also the modification of 
certain contractual rights; it embraced whatever was necessary to 
the effectuation of those projects that were the direct results 
of the merger. 

Negotiators and arbitrators may well 
have followed the rubric of "selection of 
forces and assignment of employees" when 
administering the provisions governing the 
effect of consolidations. The scope of these 
terms, however, is not well defined. It must 
extend beyond the mere mechanism for 
selection or assignment of employees, and 
include the modification of certain important 
contractual rights. Southern rSouthern Ry. 
Co.-Control-Central of Georgia Rv. Co.. 331 
I.C.C. 151 (1967)] and Bernstein [an 
arbitrator cited in Carmen III make it clear 
that work was transferred from one railroad 

fi^'^. to another despite contrary contractual 
i^>-.->;'-j;5i provisions in CBAs. It was also obvious that 
''•• '-•• contractual seniority rights were modified in 

order to consolidate rosters of the two 
separate, combining railroads. See Southern 
at 165, 185. These rosters may have been 
"dove-tailed" or another method [may have 
been] agreed upon or decreed by an 
arbitrator. We can assume that the 
reassignment of employees would have 
regularly taken place despite CBA 
prohibitions. These actions are the sort 
that would be necessary to permit almost .any 
consolidation of the functions of two merging 
railroads. The WJPA procedures make it 
possible. 

Carmen II. 6 I.C.C.2d at 742 (footnotes omitted). 

In short, the ICC in Carmen II defined the scope of 
authority of arbitrators to modify CBAs under Article I, section 
4 of New York Dock by reference to t'ne practice of arbitrators 
during the period 1940-1980. Although this is by no means a 
bright line definition, it has been accepted as a practicable 
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Article I, section 4, which permits CBA modifications to be 
arrived at on an expedited schedule through binding arbitration, 
provides in pertinent part: 

Each transaction which may result in a dismissal 
or displacement of employees or rearrangement of 
forces, shall provide for the s e l e c t i o n of forces 
from all employees involved on a basis accepted as 
appropriate for application in the particular case 
and any assignment of employees made necessary by 
the transaction shall be made on the basis of an 
agreement or decision under this section 4. If at 
the end of thirty (30) days [i.e., 30 days after 
the railroad contemplating a transaction has 
provided written notice of such intended 
transaction] there is a failure to agree, either 
party to the dispute may submit it for adjustment 
in accordance with the following procedures: 
(1) Within five (5) days from the request for 
arbitration the parties shall select a neutral _ 
referee and in the event they are unable to agree 4'̂ f̂  
within said five (5) days upon the selection of 
said referee then the National Meditation Board 
shall immediately appoint a referee. (2) No later 
than twenty (20) days after a referee has been 
designated a hearing on the dispute shall 
commence. (3) The decision of the referee shall 
be final, binding and conclusive and shall be 
rendered within thirty (30) days from the 
commencement of the hearing of the dispute. 

360 I.C.C. at 85. 

The implementing agreements imposed in arbitration under 
labor conditions that antedated New York Dock generally focused 
on s e l e c t i o n of fo rces and assignment of work. See, e.g.. WJPA 
section 5, reproduced at Carmen II. 6 I.C.C.2d at 779. The ICC, 
in the course of discussing this matter at some length in its 
Carman TI decision, noted that "[i]f the 1940-80 arbitrators felt 
themselves bound by these terms, they muse have defined them 
broadly enough to include contract changes involving the movement 
of work (and probably employees) as well as adjustments in 
seniority." Carmen II. 6 I.C.C.2d at 721. Nevertheless, the 
dispute resolution mechanism established by WJPA section 5, the 
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approaches, which the Supreme Court recognized but expressly 
declined to resolve in NSW. 499 U.S. at 134, that gave rise to 
the remand of these cases, and it is this issue that has remained 
unresolved to this date.^" 

The present proceedings arise out of implementing agreement 
arbitrations conducted under the auspices of Article I, section 4 
of the Mew York Dock conditions. The procedural mechanism 
provided, like the procedural mechanism provided by the WJPA from 
which section 4 was derived," reflects the understanding that 
CBA modifications necessary to permit implementation of 
transactions approved by the ICC under 49 U.S.C. 11344 could not 
be relegated to the purposefully drawn-out procedures provided by 
the RLA." The RLA seeks to preserve labor peace by preserving 
the CBA status quo, and it was recognized that, in many 
instances, preservation of the CBA status quo would effectively 
thwart full implementation of rail carrier transactions approved 
by the ICC under 49 U.S.C. 11344. 

"{...continued) 
CBAs that permitted the carrying out of the transaction while 
maintaining labor peace. We trust that these parties will be 
able to call upon their institutional memories to again resolve 
these matters consistently and amicably, now that we have removed 
two major impediments to the process." 

" Other issues that were alive at the time of the remand 
have since been definitively resolved. The issue of the 
relationship between Article I, section 2 and Article I, section 
4 has been resolved by a series of decisions in the D.C. Circuit 
culminating in UTU v. STB. 108 F.3d 1425 (D.C. Cir. 1997) (UTU) . 
So too has the issue of necessity for purposes of 49 U.S.C. 11347 
and 11326. RLEA- 987 F.2d at 806. We refer to these issues 
herein solely for clarity of exposition. 

" Article I, section 4 of the Hew York Dock conditions can 
be traced directly back to the WJPA. See Carmen XX» 6 I.C.C.2d 
at 732-40. See also RLEA. 987 F.2d at 813; ATDA. 26 F.3d at 
1159-60. 

" A copy of the WJPA can be found in Carmen II. 6 I.C.C.2d 
at 778-93. The procedural mechanism now provided by New York 
Dock. Article I, section 4 is derived from the similar procedural 
mechanism provided 'ay WJPA sections 4, 5, and 13. 
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transaction—with any obstacle co its accomplishment being 
overridden.^* Under the alternative approach reflected by the 
ICC's Carmen TT decision, the scope of the arbitrator's authority 
was defi.ied in terms of the process as conducted by arbitrators 
during the period from 1940-1980. Carmen II. 6 I.C.C.2d at 740-
45.'° It was the potential conflict between these two 

" The immunity provision has been characterized as s e l f -
e x e c u t i n g . This phrase has reference to the immunizing power of 
49 U.S.C. 11341(a) vis-a-vis transactions directly related to and 
growing out of, or flowing from, a specifically authorized 
transaction. Because Che immunity provision was self-executing, 
its immunizing power did not depend upon a declaration by the ICC 
that a particular exemption was necessary to a particular 
approved transaction. "Section 11341 is self-executing and does 
not condition exemptions on the ICC's announcing that a 
particular exemption is necessary to an approved transaction." 
CSX Corp.-Control-Chessie and Seaboard C.L.I.. 8 I.C.C.2d 715, 
723 n.l2 (1992) (CSX 23). aff'd. American Train Dispatchers Ass'n 
v. ICC. 26 F.3d 1157 (D.C. Cir. 1994) {BS2E.) - "(Section 11341], 
as its plain language indicates, does not condition exemptions on 
the ICC's announcing that a particular exemption is necessary to 
an approved transaction. Rather, § 11341 automatically exempts a 
person from 'other laws' whenever an exemption is 'necessary to 
let that person carry out the transaction, hold, maintain, and 
operate property, and exercise control or franchises acquired 
through the transaction." 49 U.S.C. 11341. The breadth of the 
exemption is defined by the scope of the approved transaction, 
and no explicit announcement of exemption is required to make the 
statute applicable." ICC v. Brotherhood of Locomotive Engineers. 
482 U.S. 270, 298 (1987) (Stevens, J., concurring) (footnote 
c-nitted) . See also CSX 23. 8 I.C.C.2d at 723-24 (the immunity 
provision does not extend "only to matters specifically mentioned 
by us in approving the transaction. Rather, § 11341(a) immunity 
covers the future coordinations expected to flow from the control 
transaction that we approved, and our approval of the principal 
transaction also extends to these directly related actions."), 
aff'd .ATDA. 26 F.3d at 1164. The majority in the Nsw case 
adopted the reasoning of the Stevens opinion, 499 U.S. at 132-33. 

" See also Carmen II. 6 I.C.C.2d at 721: "It appears that 
arbitrators, management and labor developed approaches in the 
1940-80 period for resolution of the inevitable conflicts with 

(continued...) 
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Leases/Agreements-Conrail Inc. and Consolidated Rail Corooration. 
STB Finance Docket No. 33388, Decision No. 89 (STB served July 
23, 1998) (Conrail). slip op. at 126-27, where, at the request of 
various organizations representing enployees, it expressly stated 
that "approval of this transaction does not indicate approval or 
disapproval of any of the CBA overrides that applicants have 
argued are necessary to carry out the transaction; the 
arbitrators are free to make whatever findings and conclusions 
they deem appropriate with respect to CBA overrides under the 
law." 

Arbitration plays a central role in the process of 
implementing approved transactions under New York Dock. The 
New York Dock conditions do not prescribe, and they could not 
possibly prescribe, a one-size-fits-all standard respecting 
implementation of particular transactions. Instead, New York 
Dock prescribes a procedure (negotiation. If possible; 
arbitration, if necessary) for arriving at an implementing 
agreement respecting any particular transaction." The New York 
Dock conditions do not themselves specify how and to what extent 
CBAs may be overridden by arbitrators in arriving at arbitrally 
imposed implementing agreements. The authority to do so derives 
from 49 U.S.C. 11341 as explained by the ICC in Carmen I and 
Di-spatchers T and affirmed by the Supreme Court in NSW and from 
49 U.S.C. 11347 as explained by the ICC in Carmen IT. 

Under the approach reflected by the ICC's decision in Carmen 
X and Dispatchers I. as affirmed by the Supreme Court in NSW, the 
scope of the arbitrator's authority to override CBA terms was 
said to be limited only by the scope of the approved 

'̂  An implementing agreement is eitiier an agreement 
negotiated by management and labor or an "agreement" imposed in 
an arbitration proceeding. The arbitrators' awards, in the 
absence of an agreement between the carriers and the 
representatives of the affected employees, constitute the 
implementing agreements specified under New York Dock and which 
we have required to be in effect before a transaction affecting 
employee rights can be consummated. Fox Valley S Western 
T.td.-Exemptinn Acquisition and Operation- Certain Lines of Green 
Bay and Western Railroad Company. Fox River Valley Railroad 
Corporation, and the Ahnaoee S Western Railway Company (Petition 
for Emergency Cease and Desist Order). Finance Docket No. 32035 
(ICC served Aug. 26, 1993) (slip op. at 3). 
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immunity would apply only when necessary co carry out a properly 
approved t r an sac t i on , and the Court emphasized "that neither the 
conditions of approval, nor the standard for necessity, is before 
us today." NSW. 499 U.S. at 134. 

Mew York Doclc. The basic framework both for mitigating the 
labor impacts of consolidations and a l s o for bypassing the drawn-
out RLA procedures Chat would otherwise be applicable to 
particular transactions was created in the Washington Job 
Protection Agreement of 1936, was enacted into law by the 
Transportation Act of 1940," and was carried into its present 
form in 1979 when the ICC issued the New York Dock conditions. 
That framework provides both substantive benefits for affected 
employees (dismissal allowances, displacement allowances, and the 
like) and a procedural mechanism (negotiation, if possible; 
arbitration, if necessary) for resolving disputes respecting 
implementation of authorized transactions. See New York Dock. 
360 I.C.C. at 84-90." 

Nost recently the Board affirmed t'ne importance it places on 
negotiation first, and arbitration, if necessary, to arrive at 
implementing agreements in its recent decision in CSX Corporation 
and CSX Transportation. Inc.. Norfolk Southern Corporation and 
Norfolk Southern Railwav Company-Control and Operating 

" See, generally. Carmen II. 6 I.C.C.2d at 732-40 
(discussing the Washington Job Protection Agreement of 1936 and 
the Transportation Ace of 1940) . 

" The ICC adopted arbitration procedures to ensure that 
"those most familiar with the complexities of labor law and 
particular problems associated with railroad employees would 
determine disputes arising out of such conditions." Norfolk s W. 
Ry. Co. and New York. C. & St. L. R. Co. Merger. 9 I.C.C.2d 1021, 
1025 (1993) (Nickel Plate 4) (citation omitted), aff'd United 
Transp. Union v. ICC. 43 F.3d 697 (D.C. Cir. 1995) . Sag. also 
Amer. Train Dispatchers Assoc, v. CSX Transp.. Inc.. 
9 I.C.C.2d 1127, 1130 (1993) (CSX 24). aff'd American Train 
Dispatchers Ass'n v. ICC. 54 F.3d 842, 845-46 (D.C. Cir. 1995) 
(both the ICC and the court held, inter alia, that the ICC could 
require the parties to a dispute arising under labor protective 
co.aditions to submit that dispute to arbitration, even though a 
party might prefer to forgo arbitration and to have the ICC 
decide the dispute in the first instance). 
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and NS Corporation, respectively; the ICC approved such 
transactions upon finding that each was consistent with the 
public Interest, CSX Control. 363 I.C.C. at 597-98, and NS 
Control. 366 I.C.C. at 249; and, because each such transaction 
involved the control of at least two Class I railroads, the ICC 
considered, with respect to each transaction, the interests of 
the carrier employees affected by the proposed transaction, 
CSX Control. 363 I.C.C. at 588-92, and NS Control. 366 I.C.C. at 
229-31. 

Section 11347 directed the ICC, when approving a rail 
carrier transaction under 49 U.S.C. 11344, to require the rail 
carrier to provide a fair arrangement at least as protective of 
the interests of employees who were affected by the transaction 
as "the terms Imposed under this section before February 5, 1976, 
and the terms established under section 565 of title 45." In 
response to the addition, in 1976, of the reference to the terms 
established under section 565 of title 45 (i.e., the terms 
established under section 405 of the RPSA), the ICC developed the 
New York Dock'* conditions which were imposed upon the primary 
transactions at issue in CSX Control and NS Control. CSX 
Control. 363 I.C.C. at 604; NS Cnntrol. 366 I.C.C. at 253. 

Section 11341(a) provided that a carrier, corporation, or 
person participating in a transaction approved by the ICC under 
49 U.S.C. 11344 was "exempt from the antitrust laws and from a l l 
o t h e r law, including State and municipal law, as necessary to let 
that person carry out the transaction, hold, maintain, and 
operate property, and exercise control or franchises acquired 
through the transaction" (emphasis added). Section 11341(a) was 
variously referred to as the immunity provision, the exemption 
provision, and the override provision (because it "immunized" a 
rail carrier from laws that might otherwise have been applicable, 
it "exempted" that carrier from the requirements of such laws, 
and it effected an "override" of such laws) . In the 1991 Nsw 
decision, the Supreme Court held that the immunity provision 
reached both the Railway Labor Act itself (because the RLA was a 
"law") and a l s o CBAs entered into under the RLA (because immunity 
from a law implies immunity from the obligations imposed by that 
law). NSW. 499 U.S. at 133. The Court noted, however, that such 

" New York Dock Rv.-Contrnl-Brooklvn Eastern Dist.. 
360 I.C.C. 60 (1979), aff'd sub nom. New York Dock Ry. v. ICC. 
609 F.2d 83 (2d Cir. 1979). 
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Pxeliainaxy Procedural Matter. RLEA has moved (on behalf of 
itself and its member organizations) that these proceedings be 
assigned for oral argument. Ne think that the matters at issue 
in these proceedings have been adequately addressed in the 
written pleadings, and Chat oral argument would not assist us in 
any substantial way in our resolution of these matters. We will 
therefore deny RLEA's motion. 

DISCUSSION AND CONCLUSIONS 

Analytical Framework 

United States Code, The analytical framework within which 
t'nese proceedings arose and under which they must be decided 
rests primarily upon 49 U.S.C. 11343, 11344, 11347, and 11341." 

Section 11343(a) provided that certain rail carrier control 
"transactions" could be carried out only with the approval and 
authorization of the ICC. The control by CSX Corporation of the 
C'nessie holding company (which itself controlled several rail 
carriers) and the SCLI holding company (which itself controlled 
several additional rail carriers) was a "transaction" wichin the 
scope of 49 U.S.C. 11343(a). The control by Norfolk Southern 
Corporation of rail carriers N&W and Southern was likewise a 
"transaction" within the scope of 49 U.S.C. 11343(a). 

Section 11344(a) provided that the ICC could begin a 
proceeding to approve and authorize a transaction referred to in 
49 U.S.C. 11343 on application of the person seeking that 
authority. Section 11344(c) directed the ICC to approve and 
authorize any such Cransaction when it found that the transaction 
was consistent with the public interest. Section 11344(b)(1)(D) 
provided that, if the transaction involved the merger or control 
of at least two Class I railroads, the ICC, in reaching its 
decision under section 11344(c), would first have to consider 
several factors including, among others, "the interest of carrier 
employees affected by the proposed transaction." Applications 
seeking approval for the CSX Control transaction and the NS 
Control transaction were filed with the ICC by CSX Corporation 

'--' As indicated in note 1, these provisions have been 
carried forward by the ICCTA and recodified as 11323, 11324, 
11326, and 11321, respectively. 
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scope of the approved transaction . . . ." ICC v. 
Locomot ive E n g i n e e r s , s u p r a , at 298 (STEVENS, J. 
concurring in judgment) .'" We express no view on 
these matters, as they are not before us here. 

NSW. 499 U.S. at 134 (brackets and ellipsis in original). 

Back To The Court Of Appeals. Subsequent to the Supreme 
Court's N&W decision, the ICC's decisions in Carmen I. 
Dispatcher.s T. and Carmen TI were all subject to review in the 
court of appeals. Carmen I and Dispatchers I were there on 
remand from the Supreme Court; Carmen II was there on direct 
appeal. By order filed September 17, 1991, the court of appeals 
remanded these cases and two additional cases "for 
reconsideration in light of the Supreme Court's decision." 

Comments Solicited. By decision served November 13, 1992, 
the ICC invited the parties to the Carmen case and the 
Dispatchers case, and other interested persons as well, to 
submit, with regard to any issues in these cases that remained 
open for reconsideration in light of the Supreme Court's Nsw 
decision, comments and replies. In due course, comments and 
replies were submitted by CSX, BRC, NS, RLEA," NRLC, UF, and 
Conrail." 

^̂  This reference is to Justice Stevens' concurring opinion 
in TCC V. Brotherhood of Locomotive Engineers. 482 U.S. 270, 287 
(1987) . 

" RLEA is the acronym for the Railway Labor Executives' 
Association, which submitted its pleadings on behalf of itself 
and its member organizations, one of which was ATDA. ATDA has 
since become a Departmenc of the Brotherhood of Locomotive 
Engineers. Spa Delaware and Hudson Companv-Lease and Trackage 
Rjghts-Springfleld Terminal Railwav Company (Arbitration Review). 
Finance Docket No. 30965 (Sub-No. 4) (ICC served Aug. 30, 1994) 
(slip op. at 1 n.l). 

'' NRLC is the acronym for the National Railway Labor 
Conference. UP is the acronym for Union Pacific Railroad Company 
and Missouri Pacific Railroad Company. Conrail is the acronym 
for Consolidated Rail Corporation. 
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Before addressing the merits, however, the Supreme Court 
emphasized that its decision did not resolve certain issues: 

By its terms, the exemption applies only when 
necessa ry to carry out an approved transaction. 
These predicates, however, are not at issue here, 
for the Court of Appeals did not pass on them and 
the parties do not challenge them. For purposes 
of this decision, we assume, without deciding, 
that the ICC properly considered the public 
interest factors of § 11344(b)(1) in approving the 
original transaction, that its decision to 
override the carriers' obligations is consistent 
with the labor protective requirements of § 11347, 
and that the override was necessary to the 
implementation of the transaction within the 
meaning of § 11341(a). Under these assumptions, 
we hold that the exemption from "all other law" in 
S 11341(a) includes the obligations imposed by the ^ 
terms of a collective-bargaining agreement. 'T??*^J 

NSW. 499 U.S. at 127-28 (footnote omitted; emphasis in original). ""•'"" 

At the very end of its opinion, the Suprene Court again 
emphasized what was not being decided: 

The immunity provision does not exempt carriers 
fron all law, but rather from all law necessary to 
carry out an approved transaction. We reiterate 
that neither the conditions of approval, nor the 
standard for necessity, is before us today. It 
may be, as the ICC held on remand from the Court 
of Appeals, that t'ne scope of the immunity 
provision is limited by § 1134 7, which conditions 
approval of a transaction on satisfaction of 
certain labor-protective conditions. See n. 2, 
s u p r a . ' It also might be true that "[t]he breadth 
of the exemption [in § 11341 (a) ] is defined by the 

' In Its notes 2 and 3, the Suprene Court took note of 
Carmen II. and certain statements with respect to the interplay 
of sections 11341(a) and 11347. See NSW. 499 U.S. at 126 n.2 and 
at 128 n.3. 
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process in accordance with Article I, section 4 of the New York 
Dock conditions through further negotiations or arbitration, if 
necessary, to reach new implementing agreements in accordance 
with the standards set forth in this decision." Carmen II. 
6 I.C.C.2d at 757. The two outstanding arbitration awards were 
vacated, because the arbitrators in the two cases had "based 
their decisions on pronouncements [in DRGW and Maine Central! 
that the Carmen court found to be Incorrect statements of the law 
and that we modify in this decision," Carmen II. 6 I.C.C.2d 
at 721." 

At The Supreme Court. In NSW the Supreme Court, holding 
that a carrier's exemption under section 11341(a) "from all other 
law" includes the carrier's legal obligations under a CBA, 
reversed the D.C. Circuit's Carmen judgment and remanded for 
further proceedings. The Supreme Court's NSW decision amounted 
to an affirmation of a key aspect of the ICC's decisions in DRGW. 
Maine Central. (;armgn J., and Dispatchers I. 

We hold that, as necessary to carry out a 
/^'r>,~'i\ transaction approved by the ICC, the term "all 
w^-'si'T other law" in § 11341 (a) includes any obstacle 

imposed by law. In this case, the term "all other 
law" in § 11341(a) applies to the substantive and 
remedial laws respecting enforcement of 
collective-bargaining agreements. Our 
construction of the clear statutory command 
confirms the interpretation of the agency charged 
with its administration and expert in the field of 
railroad mergers. 

N&W. 499 U.S. ac 133. 

•x^^ ̂ . 

• In a decision served July 20, 1990 (with corrections 
served July 25, 1990, and August 13, 1990), the ICC denied 
petitions to stay the effectiveness of Carmen II that had been 
filed by CSX and NS. In a decision served October 29, 1990, the 
ICC denied petitions seeking administrative reconsideration that 
had also been filed by CSX and NS. The denial of the stay 
petitions allowed the Carmen II decision to become effective, 
and, following the denial of the reconsideration petitions, 
should have led in due course to further negotiation and, if 
necessary, further arbitration. However, so far as the record 
before us indicates, it did not. 
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arbitrator acting under Article I, section 4 was authorized to 
override any term of a CBA that impeded the effectuation of a 
merger. 

In Carmen II the ICC made three refinements to the DRGW 
doctrine. F i r s t , the ICC substituted section 11347, which 
provides for the imposition of labor protective conditions in 
connection with an approved transaction, for section 11341(a) as 
the authority for modifying CBAs while foreclosing resort to RLA 
remedies. Second, the ICC set forth a more balanced 
interpretation of Article I, section 2 of NPW Ynr)e Dock. Article 
I, section 2, the ICC Indicated, cannot realistically be 
interpreted as bearing its literal meaning, i.e., that CBAs shall 
be preserved without any qualification whatsoever. What 
Article I, section 2 means, the ICC found, is that contract 
rights shall be respected and not overridden unless necessary to 
permit an approved transaction to proceed.' Third, the ICC 
tempered what it had said in DRGW and Maine Central. It was 
still true, the ICC stated in Carmen II. that CBAs and the RLA 
had to yield to allow implementation of an approved transaction. 
However, section 11347, and the protective conditions imposed 
thereunder, only required CBAs and the RLA to yield to permit 
modifications of the type traditionally made by arbitrators under 
the WJPA and the ICC's conditions from 1940 to 1980; and section 
11341(a) reinforced 11347 by requiring the RLA to yield so as not 
to block the sort of changes permitted under section 11347. The 
ICC did not attempt to define what changes should be considered 
to be necessary but stated in Carmen II that CBAs and the RLA 
should not be overridden simply to facilitate a transaction, but 
should be required to yield only when and to the extent necessary 
to permit the approved transaction to proceed. 

The ICC did not attempt, in Carmen II. to apply its section 
11347 analysis to the facts of the two proceedings then before 
the ICC (and now before the Board) . Rather, in recognition of 
the central role accorded negotiation and arbitration in the 
fashioning of an implementing agreement, these two proceedings 
were "remanded to the parties to continue the implementing 

' This was the first time the concept of necessity had been 
expressly applied to modification of a CBA by an arbitrator under 
49 U.S.C. 11347—a concept that was embraced by the D.C. Circuit 
in RLEA V. United States. 987 F.2d at 806, 814-15 (D.C. Cir. 
1993) (RLEA). 
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substantially the same and provided for mandatory binding 
arbitration, were designed to resolve covered disputes with a 
certain measure of dispatch and to overcome the obstacle of CBA 
provisions that might otherwise have prevented consummation of an 
approved transaction. 

Carmen II indicates that the 40-year era of labor peace 
ushered in by the 1940 enactment of section 5(2) (f) ended about 
1980 arguably due in part to a change mandated by the Railroad 
Revitalization euid Regulatory Reform Act of 197 6: the addition 
of the requirement that the ICC impose labor protection at least 
as protective of the interests of employees as the terms 
established under section 405 of the Rail Passenger Service Act 
(RPSA) . This gave birth to Article I, section 2 of the New York 
Docl^ conditions which provide for the preservation of collective 
bargaining rights. Rail labor contended for a literal reading of 
Article I, section 2 so as to prevent any modifications of CBA 
provisions in approved consolidations except through resort to 
RLA procedures.' The carriers, on the other hand, responded with 
a reading of Article I, section 4 of the New York Dock conditions 
which would permit an arbitrator to change any provision of a CBA 
deemed an impediment to the approved consolidation. In Carmen I 
and Pispatcher.s I. the ICC applied the interpretation of Article 
I, section 4 of New York Dock and the section 11341(a) immunity 
provision commonly associated with its 1983 DRGW decision and its 
1985 Maine Central decision (hereinafter referred to collectively 
as the DRGW doctrine) . The DRGW doctrine asserted that, as a 
result of section 11341(a), the ICC approval of a transaction 
operated automatically to override all laws, including the RLA, 
as necessary to carry out an approved transaction, and that CBAs 
conflicting with an approved transaction had to give way. Under 
the DRGW doctrine, it was understood that the .Article I, 
section 4 binding arbitration rule trumped the Article I, 
section 2 "preservation of contracts" rule. It was further 
understood that, by virtue of section 11341(a), a New York Dock 

' More specifically, rail labor forced the ICC to address 
the issue in DRGW by seeking a declaration that the ORGN and MKT 
railroads could not operate over trackage rights imposed by the 
ICC to counteract the anticompetitive effects of a merger it had 
approved utilizing their own crews without negotiating with the 
employee organizations representing employees of t'ne merged 
carriers under the RLA. The ICC concluded otherwise and its 
interpretation was ultimately upheld by Che Supreme Court in N&W. 
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decision on certiorari, reversing the D.C. Circuit. Norfolk & 
Western R. Co. v. Train Dispatchers. 499 U.S. 117 (1991) iMR) • 

On Remand. In the interim the ICC issued Carmen II. which 
held that, in connection with an approved transaction, CBAs and 
collective bargaining rights could be modified, without resort to 
RLA procedures, under the auspices of section 11347 and the 
protective conditions imposed thereunder. Thus, according to the 
ICC's decision, t'ne CBA override authority that the court of 
appeals had held could not be based on section 11341(a) has a 
basis in section 11347 and Article I, section 4 of the New York 
Dock labor conditions. Section 11341(a) was found available to 
be relied upon for an RLA override authority commensurate with 
the changes in CBAs that could be effected under section 11347. 

The Carmen II analysis is based upon the historical 
development of section 11347 and ICC labor conditions. The 
history behind this provision, leading to its enactment in 1940 
as section 5(2)(f), is long and complex, and involves the 
Transportation Act of 1920, the Railway Labor Act of 1926, the 
Emergency Railroad Transportation Act of 1933, certain amendments 
to the Railway Labor Act enacted in 1934, the Washington Job 
Protection Agreement of 1936 (WJPA), and the Transportation Act 
of 1940. 

The ICC indicated in Carmen IT that the enactment of section 
5(2) (f) in the Transportation Act of 1940 codified the legal 
framework that had been agreed upon by the negotiators of the 
WJPA in 1936, and set the stage for a 40-year era of labor peace 
with regard to mergers and consolidations. Upon approving a 
post-1940 merger or consolidation proposed by two or more 
railroads, the ICC would impose WJPA-based protective conditions. 
Rail management and rail labor would then negotiate implementing 
agreements to permit smooth implementation of the transaction, 
and, in the event of impasse, arbitrators were empowered to 
modify CBAs when necessary to implement the transaction. Prior 
to 1936, these negotiations would have been conducted under the 
interminable RLA dispute resolution procedures applicable to 
major disputes, and deadlock might well have been the result. 
After 1940, Che mechanism for an RLA bypass having been put in 
place, these negotiations would have been conducted under the 
WJPA, under comparable procedures negotiated in connection with 
the particular transaction, or under the comparable section 
5(2)(f)-mandated procedures contained in the ICC's labor 
conditions. These various procedures, all of which were 

10 
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provisions in existing CBAs and in the RLA. The committee also 
ruled that Article I, section 4 of the New York Dock conditions 
empowered it to approve the transfer of work from a location 
subject to a CBA to a location not subject to a CBA. 
Accordingly, the committee adopted, with one minor exception, the 
implemencing agreemenc that had been proposed by NS. 

In Norfolk Southern Corp.-Control-Norfolk S W. Ry. Co.. 
4 I.C.C.2d 1080 (1988) (Dispatchers I), the ICC affirmed the 
committee's decision and award. The ICC said chat, under the 
auspices of the section 11341(a) exemption, the mandatory 
arbitration scheme of Article I, section 4 of New York Dock took 
precedence over RLA procedures whether asserted independently or 
based on an existing CBA. 

Article I, section 4 of New York Dock provides for 
compulsory, binding arbitration of disputes. It 
has long been the ICC's view that private 
collective bargaining agreenents and RLA 
provisions must give way to the ICC-mandated 
procedures of section 4 when parties are unable to 
agree on changes in working conditions required to 
implement a transaction authorized by the 
Commission. Absent such a resolution, the intent 
of Congress that Coirmission-authorized 
transactions be consummated and fully implemented 
might never be realized. Moreover, 49 U.S.C. 
§ 11341(a) exempts from other law a carrier 
participating in a § 11343 transaction as 
necessary to carry out the transaction. 

Dispatchers I. 4 I.C.C.2d at 1083 (footnote omitted). 

At The Court Of Appeals. In Brotherhood of Rv. Carmen v. 
ICC. 880 F.2d 562 (D.C. Cir. 1989) (Carmen), the court of 
appeals, ruling that the section 11341(a) immunity provision did 
not empower the ICC to override a CBA, reversed the ICC's 
decisions in Carmen I and Dispatchers I and remanded the records 
to the ICC in order that the ICC might determine whether further 
proceedings were necessary. The ICC accepted the remand, and, on 
June 21, 1990, it served its decision on remand, CSX Corp.-
Control-Chessie and Seaboard C.L.I.. 6 I.C.C.2d 715 (1990) 
(Carmen II) . CSX and NS, however, did not agree with the 
decision of the court of appeals; instead, they sought 
certiorari; and, on March 19, 1991, the Supreme Court issued its 
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In 1982, when the ICC approved the NS Control transaction, 
each railroad system performed its own power distribution work. 
On the N&W, power distribution was performed at an N&W facility 
in Roanoke, VA, by supervisors who were represented by the 
American Train Dispatchers Association (ATDA), and who were 
covered by an ATDA/N&W CBA. On the Southern, power distribution 
was performed at a Southern facility in Atlanta, GA, by 
supervisors who were considered management, and who, for this 
reason, were neither represented by a union nor covered by a CBA. 

In September 1986, N&W and Southern (hereinafter referred to 
collectively as NS) notified ATDA that power distribution for the 
two railroad systems would be consolidated. This consolidation 
would involve the transfer of the work performed in the N&W's 
Roanoke facility to the Southern's Atlanta facility, which would 
thereafter be responsible for power distribution for the entire 
NS system. It was envisioned that the work at the Atlanta 
facility would be performed by Southern supervisors, and 
therefore would not be subject to a CBA. In a proposed 
implementing agreement, HS offered the NSW supervisors the 
opportunity to request consideration for new supervisor positions 
to be created on the Southern. NS was unwilling, however, to 
assign the transferred M&N supervisors the same duties and 
territorial responsibilities they had had on the N&W. NS and 
ATDA attempted to negotiate regarding the proposed consolidation, 
but they were unable to reach agreement. The matter was then 
submitted to arbitration. 

On May 19, 1987, the arbitration committee entered its 
decision and award (Harris Award). The committee, relying 
heavily upon the ICC's 1985 Maine Central decision,* determined, 
in essence, that, under Article I, section 4 of the New York Dock 
conditions, it had jurisdiction to formulate an iirplementing 
agreement, and that, pursuant to section 11341(a), the 
implementing agreement would be immunized from conflicting 

' Maine Central Railroad Company. Georgia Pacific 
Corporation. Canariian Pacific T.tfl. and Springfield Terminal 
Railway Companv-Exampbion From 49 U.S.C. 11342 and 11343. Finance 
Docket No. 30532 (ICC served Sept. 13, 1985) (Maine Central). 
aff'd mem, sub nom. RLEA v. ICC. 812 F.2d 1443 (D.C. Cir. 1987). 
(Commission order approving transaction and imposing labor 
protection—rather than RIA-governs labor management relations in 
implementing approved transaction.) 
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The ICC reversed the part of the committee's opinion and 
award that created an Orange Book employees exception to the 
prescribed implementing agreement. The ICC ruled that the 
com.mittee had erred in fashioning a standard of "slight 
inpairment of the transaction" for permitting a CBA provision to 
conflict with the implementation of an approved transaction. 
This "slight impairment of the transaction" standard, the ICC 
stated, contradicted the correct standard ("a transaction hurdles 
all legal obstacles preventing implementation"), and would 
effectively undercut the ICC's authorization of the cransaction 
at issue. 

[E]ven if the committee did properly interpret the 
Orange Book as prohibiting the transfer of 
employees outside former SCL limits, its attempted 
"accommodation" of this supposed prohibition to 
the proposed transaction must be overturned 
because the Orange Book agreement as interpreted 
by the committee serves as an impediment to 

^ ^ ' - implementation of a transaction authorized by the 
f-:̂; - • Commission. 

Carmen I. 4 I.C.C.2d at 649-50. The ICC added that, even if the 
committee's "slight impairment of the transaction" standard were 
appropriate, che evidence of record did not support the 
application of that scandard in the present circunstances. The 
evidence, the ICC said, established that a prohibition against 
the transfer of Orange Book protected employees "imposed a 
significant, if not insurmountable, obstacle co implementation of 
the transfer." Carir.en I. 4 I.C.C.2d at 649. Accordingly, the 
ICC set aside the portion of the decision holding that CSX may 
noc require transfer of employees and remanded the matter with 
the instruction that such transfers are of course subject to the 
terms set forth in New York Dock for the protection of the 
interests of affected employees. 

Finance Doeket No. 29430 (Sub-Ho. 20) . In Norfolk Southern 
Corp.-Control-Norfolk s W. Ry. Co.. 366 I.C.C. 171 (1982) 
(NS Control), the ICC authorized Norfolk Southern Corporation to 
acquire control of the separate railroad syscens of Norfolk and 
Western Railway Company (N&N) and Southern Railway Company 
(Southern). The approval was subject to the New York Dock 
conditions. 
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system can be reasonably accommodated with the transaction. 
Permitting Orange Book covered workers to be transferred only 
throughout the SCL (absent a voluntary agreement with the 
Organization) will only slightly impair the transaction while 
preserving the essence of the Orange Book pursuant to Section 3 
of the New York Dock conditions." LaRocco Award, at 37. 

Accordingly, the committee, in formulating an implementing 
agreement, directed the parties to adopc Che implementing 
agreement that had been proposed by CSX, subject to this one 
significant exception: that Vlaycross employees covered by the 
Orange Book could not be compelled to transfer to Raceland. 

In CSX Corp.-Control-Chessie and Seaboard C.L.I.. 4 I.C.C.2d 
641 (1988) (Carmen I). the ICC affirmed in part and reversed in 
part the committee's opinion and award, and remanded to the 
committee for further proceedings consistent with the ICC's 
decision. 

The ICC affirmed the part of the committee's opinion and 
award that approved the movement of the work performed at .'S]:''V-
Waycross. The ICC noted that the committee had concluded that -••>•<. 
"it had the authority to move both work and employees to 
Raceland, despite potentially conflicting provisions in the RLA 
and the Ora.ige Book Agreement ('the ICC has emphasized that a 
transaction hurdles all legal obstacles preventing 
implementation,' award at 3 4 ) . This is a correct statement of 
our position and we affirm the committee's finding on its 
authority." Carmen I. 4 I.C.C.2d at 649. The ICC restated the 
applicable standard as follows: 

[T]he carrier is permitted to carry out and fully 
implement [a transaction the Commission has 
authorized] despite potential impediments in 
existing agreements upon compliance with the 
provisions for the protection of the rights of 
employees contained in New York Dock or imposed by 
the Commission upon the involved transaction. As 
the committee found, and we agree, it has the 
authority to override these obstacles in the 
implementing agreement it will fashion. 

Carmen I. 4 I.C.C.2d at 650. 
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under Article I, section 4 of the New York Dock conditions, it 
had jurisdiction to formulate an implementing agreement, and 
that, pursuant to 49 U.S.C. 11341(a), the implementing agreement 
would be Immunized from conflicting provisions in the Railway 
Labor Act (RLA) and in existing CBAs. The committee further 
determined, however, that, on account of the section 11341(a) 
"necessity" requirement, such an implementing agreement had to 
"reasonably accommodate" existing CBAs and collective bargaining 
rights.' The "reasonable accommodation" formula attained 
particular significance on account of the committee's finding 
that the Orange Book, in explicitly according SCL the right to 
transfer Orange Book protected e.mployees and their work 
throughout the SCL system, implicitly barred SCL and its 
successors from transferring Orange Book protected employees or 
their work beyond the SCL system. 

The implementing agreement that the committee formulated 
reflected what it considered to be a "reasonable accommodation" 
of the section 11341(a) immunity provision with the Orange Book 
agreement. Acknowledging section 11341(a), the committee 
concluded that the Orange Book provision barring the transfer of 
t h e work of covered employees beyond the former SCL system "must 
be subordinated to the Carriers' right to engage in the 
authorized New York Dock transaction. Otherwise, the Carriers 
would be effectively thwarted from transferring all the Waycross 
freight car heavy repair work to Raceland." LaRocco Award, at 
36-37. But, reflecting its "reasonable accommodation" standard, 
the committee ruled that the Orange Book provision barring the 
transfer of c o v e r e d e m p l o y e e s beyond the former SCL system would 
not be thus subordinated. "Unlike the work, the Orange Book 
limitation on transferring covered employees throughout the SCL 

^(...continued) 
decision was vacated on procedural grounds in ICC v. Brotherhood 
of Locomotive Engineer.'!• 482 U.S. 270 (1987). 

' "[Tjhe [section 11341(a)] exemption is only triggered 
when necessary . . . . To the extent that terms of collective 
bargaining agreements and collective bargaining rights do not 
thwart or substantially impede the approved transaction, those 
agreements and rights are preserved. . . . If feasible, the 
transaction should reasonably accommodate existing collective 
bargaining agreements and collective bargaining rights." 
LaRocco Award, at 33 (emphasis added). 
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In 1980, when the ICC approved the CSX Control transaction, 
C&O operated a freight car heavy repair shop at Raceland, KY, and 
SCL operated a freight car heavy repair shop at Waycross, GA. 
These two shops continued to function for the next several years. 
The Raceland shop continued to perform freight car heavy repair 
work for CSO, and the Waycross shop continued to perform freight 
car heavy repair work for SCL and, after a time, for SCL's 
corporate successor, an entity first known as Seaboard System 
Railroad, Inc. and later known as CSX Transportation, Inc. 
(CSXT). 

In August 1986, C&O and CSXT (hereinafter referred to 
collectively as CSX) served notice under Mew York Dock. 
Article I, section 4, on BRC and other involved unions that, on 
or about December 31, 1986, the Waycross freight car heavy repair 
shop would be closed and its functions would be transferred to 
the Raceland freight car heavy repair shop. The notice stated 
that the work to be moved from Waycross to Raceland, which was 
then being, performed at Waycross under the SCL Agreement, would 
be "coordinated with such work presently being performed at 
Raceland under the C&O Agreement." The notice indicated that 
149 positions (121 of which were represented by BRC) would be 
abolished at Waycross, and that 107 positions (99 of which would 
be represented by BRC) would be established at Raceland. CSX and 
BRC attempted 'to negotiate regarding the proposed transfer, but 
were unable to reach agreement. The matter was then submitted to 
arbitration. 

On March 23, 1987, the arbitration committee entered its 
opinion and award (LaRocco Award). The committee, relying 
heavily upon the ICC's 1983 DRGW decision,^ determined that. 

^(...continued) , 
(those employed on or before July 1, 1967) certain lifetime job 
protections. 

' Denver and Rio Grande Western Railroad Company-Trackage 
Rights Over Missouri Pacific Railroad Companv Between Pueblo. CO 
and Kansas Citv. MQ. et al.. Finance Docket No. 30000 (Sub-
No. 18) (ICC served Oct. 25, 1983) (DRGW). rev'd sub nom. 
Brotherhood of Locomotive Engineers v. ICC. 761 F.2d 714 
(D.C. Cir. 1985), discussed infra, at 10. A few months after the 
entry of the committee's opinion and award, the D.C. Circuit's 

(continued...) 
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BACKGRODIID 

Finance Docket Ho. 28905 (Sub-Mo. 22). In CSX Coro.-
Control-Ch6.<;.<sie and Seaboard C.L.I.. 363 I.C.C. 518 (1980) 
(CSX Control), the ICC approved, subject to the New York Dock 
conditions, the control by CSX Corporation of two noncarrier 
railroad holding companies, the Chessie System, Inc. (Chessie) 
and Seaboard Coast Line Industries, Inc. (SCLI). The railroads 
controlled by Chessie included the Chesapeake and Ohio Railway 
Company (C&O). The railroads controlled by SCLI included the 
Seaboard Coast Line Railroad Company (SCL).^ 

' In Seaboard Air Line R. Co.-Merger-Atlantic Coast Line. 
320 I.C.C. 122 (1963) (SCL Merger) . the ICC had approved, subject 
to the then standard labor protective conditions, the formation 
of the SCL through the nerger of the Seaboard Air Line Railroad 
Company (SAL) and the Atlantic Coast Line Railroad Company (ACL). 
In 1966, in anticipation of the consummation of the SCL Merger 
transaction, SAL and ACL had entered into a labor protective 
agreement, commonly referred to as Che Orange Book agreement, 
with the Brotherhood of Railway Carmen (BRC) and 16 other unions. 
The Orange Book gave SCL the right to transfer work and employees 
throughout the merged SCL system, and gave all covered employees 

(continued...) 
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We are affirming the orders entered by the ICC in these 
proceedings in its decisions served in 1988, affirming 
in one case (4 I.C.C.2d 1080) and affirming in part and 
reversing in part in the other (4 I.C.C.2d 641) the 
arbitration awards previously entered in these 
proceedings in accordance with Article I, section 4 of 
the New York Dock conditions. Hew York Dock Ry.-
Control-Brooklvn Eaî tern Dist.. 360 I.C.C. 60, 84-90 
(1979) (New York Dock) . We do so employing the reasons 
and the standards set forth in the ICC's subsequent 
1990 decision in this matter served on June 21, 1990 (6 
I.C.C.2d 715). However, we are not remanding the 
matters to the parties for further negotiation as that 
decision proposed to do because developments in the law 
since then have made it unnecessary to do so and 
because the parties have waited long enough for a final 
resolution of these proceedings. 

We answer the question left open by the Supreme Court 
decision in Norfolk & Western R. Co. v. Train 
Dispatchers. 499 U.S. 117, 134 (1991) (li&W) f as 
follows: Where Hew York Dock labor protection is 
required to be imposed upon a rail consolidation by 
virtue of 49 U.S.C. 11347, now section 11326, the scope 
of an arbitrator's authority to modify collective 
bargaining agreements (CBAs) as "necessary ... to carry 
out the transaction" under section 11341(a), now 
section 11321(a), is limited by the provisions of these 
labor protective conditions as explained by the ICC in 
its 1990 decision and as updated and further explained 
in this decision. We conclude that it is unnecessary, 
premature and inappropriate for us to address in the 
abstract at this time the reach of the immunity 
provision of section 11341(a), now section 11321(a), 
where it is not constrained by the required imposition 
of New York Dock labor conditions. 

TABLE OF CONTENTS 

BACKGROUND 3 
Finance Docket No. 28905 (Sub-No. 22) 1 
Finance Docket No. 29430 (Sub-No. 20) 1 
At The Court Of Appeals 9. 
On Remand IQ. 

P0437 



I . . 
1. "~ 

29606 SERVICE DATE - SEPTEMBER 25, 1998 
EB 

This decision will be included in the bound volume of printed 
reports at a later date. 

SURFACE TRANSPORTATION BOARD^ 

D3CISI0N 

Finance Docket No. 28905 (Sub-No. 22) 

CSX CORPORATION-CONTROL-CHESSIE SYSTEM, INC. 
AND SEABOARD COAST LINE INDUSTRIES, INC. 

(ARBITRATION REVIEW) 

Finance Docket No. 29430 (Sub-No. 20) 

NORFOLK SOUTHERN CORPORATION-CONTROL-
NORFOLK AND WESTERN RAILWAY COMPANY AND 

SOUTHERN RAILWAY COMPANY 
(ARBITRATION REVIEW) 

Decided: September 22, 1998 

^ The ICC Termination Act of 1995, Pub. L. No. 104-88, 
109 Stat. 803 (ICCTA), effective January 1, 1996, abolished the 
Interstate Commerce Commission (ICC or Commission), and 
estctblished the Surface Transportation Board (Board) . The Act 
transferred from the ICC to the Board a number of the functions 
formerly performed by the ICC, including the rail carrier control 
functions formerly codified at 49 U.S.C. 11341-11347, and now 
codified at 49 U.S.C. 11321-11326. 

Section 204(b)(1) of the ICCTA provides, in general, that 
any proceedings pending before the ICC at the time of its 
termination and that involve functions transferred from the ICC 
to the Board shall be decided by the Board under the law as in 
effect prior to the enactment of the ICCTA. We will therefore 
decide these proceedings under the old law (i.e., under old 49 
U.S.C. 11341, 11343, 11344, and 11347). 

ICCTA made no significant changes to the substantive law as 
relevant to these proceedings, although it did effect a 
renumbering of the sections. All further statutory references in 
this decision will be, except as specifically indicated 
otherwise, to the sections cf the law as m effect prior to 
January 1, 1996. 
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ARE UNACCEPTABLE I WILL ATTEMPT TO ACCOMODATE THE PARTIES IF THEY 
CAN REACH CONSENSUS ON A MUTUALLY AGREEABLE DATE. 

I AM FLEXIBLE ON THE LOCATION BUT MY PREFERENCE WOULD BE ORUNDO 
OR THE CHICAGO AREA. 

PLEASE ADVISE AT YOUR EARLIEST CONVENIENCE AS I ASSIGN DAYS ON A 
"FIRST COME. FIRST SERVED' BASIS. 

SINCERELY, 

DON HAMPTON 
ARBITRATOR 

Don Hampton 
DonmedS @ embarqfnail.com 

Original Message 

From: Cathv.Cortez® cn.ca 
Date: 9/17/2009 5:11:30 PM 
To: donmeda@embaramail.com 
Ce: atdddwv@aol.com: Mike.Christofore@cn.ca: Rlck.PiPDin@cn.ca: [mflTynna(aschenklawflrm.com 
Subject: NYD arbitration 

IMr. Hampton -

This is in regards to our phone conversation this afternoon. Thank you for agreeing to take on our tri-party 
New York Dock arbitration. We would like to schedule with you and if you couM let us know your soonest 
avaiiabiilty and location, we would appreciate it. 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Central Train Dispatchers Association - Joseph Mazzone is the contact 
Illinois Central Railroad & Grand Trunk Western Railroad - Cathy Cortez is the contact. 

Thank you & we look forward to hearing from you. 

Cathy Cortez 
Senior Manager - Labor Relatians 
Office: 708.332.3570 
Mobile: 312.848.0586 
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Don Hampton 
DotimedS @ embarqmaU.com 

Origit)at Message 

From: Cathv.CortezQcn.ca 
Date: 9/21/2009 4:23:17 PM 
To: Don Hampton 
Cc; atdddwv@aoi.com: jmaTTrinfl&schenkiawfirm.com: Mike.ChristoforB@cn.ca: Hick.Pipoin@cn.ca 
Subject: Re: NYD arbitration 

Mr. Hampton - The parties would like to suggest a date of November 10th fbr the arbitration, in Chicago. 

Can you please confirm if that is acceptable? 

Cathy Cortez 
Senior Manager - Labor R^atums 
Office: 708.332.3570 
MobUe: 312.848.0586 

'DonHampInn* 
<doninedB@einbaiqinall .com> 

09/18/2009 09:12 AM 
^''<Cathy.Cortez@cn.ca> 
cc<atdddwv@aal.oom>, <MlkaChristofore@cn.ca>, <Rlck.Pippln@cn.ca>. 

<|inazzone@5chenk1awflrm.oom> 
SubjeRe: W D arbitration 

ct 

TO: ALLCONCERNED 

IN REGARDS TO THE ABOVE REFERENCED NEW YORK DOCK ARBITRATTION I 
WOULD SUGGEST OCTOBER 21, 2009 OR NOVEMBER 3, 2009. IF THESE DATES 
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Mr. Hampton -

The parties have agreed to meet at the Carrier's offices located at 

17641 S. Ashland Avenue 

Homewood, IL 60430 

I would recommend hotels in the Tinley Park area, located at 183nJ & Harlem Avenue. They are 
approximately 10 miles from the office. 

I suggest we begin at 10am, unless that is a confiict fbr anyone. 

Thank you. 

Cathy Cortez 

Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

'Don Hampton* 
<(lonmed8@embarqinBB.com> 

09/21/2009 06:38 PM 

'''<Cathy.Coftez@cn.ca> 
cc<atdddwv@aol.com>, <jmazzone(gischenUawflrm.coni>, <MR(e.Chrislofore@cn.ca>, 

<Rlck.Plppin@cn.ca> 
SubjeRe: NYD arbitration 

CI 

TO: All Concerned 

November 10th, 2009 is acceptable to me and I have reserved this date on my schedule. 

Please advise at a later date the exact time and location. 

Sincerely, 

Don A. Hampton 
Arbitrator 
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Sent: Friday, October 23,200912:29 PM 
To: donmed8@embarqmail.com; Cattiy.Cbrtez@cn.ca 
Cc: lmazzone@schenklawnrm.com; Mike.Christofbre@cn.ca; Rick.Pippin@cn.ca; Timothy.Rk£@cn.ca 
Subject: Re: NYD arbifration 

Mr. Hampton: 

There is a Holiday Inn Select located at 18S01 S Harlem Ave, Tinley Park, IL 60377; phone 
708-444-1100. The Canadian National rate is $89.00 per night. There is a restaurant on 
property that has good food and the sleeping rooms are nice. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This email and any attached tiles may contain confidential and/or privileged IntormaVoti, and is 
Intended orHy lor the lmUvldual(a) named above. It you are not tha Intended reelplent(s), you are 
advised that any dissemination or diseloaure ot the contents ot thia eommunleaUon la strleUy 
prohibited; please Immediately notify the sender and delete this email from your system. 

In a message dated 10/23/2009 11:23:38 A.M. Central Daylight Time, 
donmed8@embarqmail.com writes: 

bl regards to the above referenced arbitration 10:00 am is fine with me. Anyone have 
recommendfations on a hotel? 

Don Hampton 

Arbitrator 

Don Hampton 

Donmed8@embaramall.com 

Original Message 

From: Cathy.Cortez@cn.ca 

Date: 10/23/2009 11:51:57 AM 

To: Don Hampton 

Cc: atdddwv@aol.com: j mazzone @.schenklawf irm.com: Mike.Christofore@cn.ca: Rick.Pippin@cn.ca: 
Timothv.Rice@cn.ca 

Subject: Re: NYD arbitration 
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Atdddwv@aol.com To jinazzone@schenkiawfirm.coni, 
10/23/2009 01:57 PIVI donmed8@embarqmail.com, Cathy.Cortez@cn.ca 

cc Mlke.Christafore@cn.ca, Rlck.Plppin@cn.ca, 
Timothy.Rice@cn.ca, ATDAMCCANN@aoi.com, 
mwony@zwerdling.com, josephwmason1@juno.com, 

bcc' 

Subject Re: NYD arbitration 

10:00 AM start time if fme with the ATDA as well. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This emaU and any attached files may contain confidential and/or privUeged information, 
and is intended only for the individual(s) named dbove. If you tare not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictfy prohibited; please immediately notify the sender arui delete this 
entail from your system. 

In a message dated 10/23/2009 1:37:16 P.M. Central Daylight Time, 
jmazzone@schenkIawfinn.com writes: 

On behalf of the ICDTA, 10:00am start time is fine. 

Joseph R. Mazzone 

3033 West Jeferson St 

Suite 208 

Joliet, Illinois 60435 

Fh 815-725-7000 

Fx 815-725-7141 

The intbrmacion contained in this transmi.s.'iion is attorney privileged and/or t-untldential intbrmation intended tbr 
tlie iLse ofthe individual or entity named above. 

If the reader of this me.ss.ige is not Ihe intended recipient, you are hereby notified that any dis.seniination, 
di.stribdtion or copying ofthis communication is strictly pmhibited. 

From: Atdddwv@aol.cam [maJlto:Atdddwv@aol.com] 
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atdddwv@aol.oom To Cathy.Cortez@cn.ca, Mike.Christofore@cn.ca, 
10/14/2009 06:44 PIM |ma22one@schenklawfirm.com 

cc aldamccann@aol.com, mwolly@zwerdling.com 

bcc 

Subject Re: NYD submissions 

History: c^ This message has been fonvarded. 

Cathy: 

We are stilli in the process of preparing our submission and I'm not sure we'll have it ready in time to 
exchange prior to the hearing date. If that changes, I'll let you know. 

David 

—Original Message— 
From: Cathy.Cortez@cn.ca 
To: atdddwv@aol.com; Mike.Christofore@cn.ca; jmazzone@schenklawfirm.com 
Sent: Wed, Oct 14,2009 3:25 pm 
Subject: NYD submissions ' 

Gentlemen -

I would suggest we agree on a date to exchange submissions prior to the arbitration on November lOth. 
We can then advise Mr. IHampton on when to expect his copies. 

Thanks. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mbbfle: 3J2.S48.05a6 
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* * %,^ Cathy To atdddwv@aol.com, Mike 
. ^ ^ ^ B ^ Cortez/CORTEZ02/CNR/CA Chrislofore/CHRIST12/IUCNR/CA@CNR, 
* **m^Sf^ 10/14/2009 03'25PM jmaz2one@schenklawfirm.com 

" cc 

bcc 

Subject NYD submissions 

Gentlemen -

I would suggest we agree on a date to exchange submissions prior to the arbitratton on November 10th. 
We can then advise Mr. Hampton on when to expect his copies. 

Thanks. 

Cathy Cortez 
Senior Manager - Xxdior Relations 
QOIce: 708,332.3570 
MolAle: 312.848.0586 
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WOULD SUGGEST OCTOBER 21,2009 OR NOVEMBER 3, 2009. IF THESE DATES 
ARE UNACCEPTABLE I WILL ATTEMPT TO ACCOMODATE THE PARTIES IF THEY 
CAN REACH CONSENSUS ON A MUTUALLY AGREEABLE DATE. 

I AM FLEXIBLE ON THE LOCATION BUT MY PREFERENCE WOULD BE ORLANDO 
OR THE CHICAGO AREA. 

PLEASE ADVISE AT YOUR EARLIEST CONVENIENCE AS I ASSIGN DAYS ON A 
"FIRST COME. FIRST SERVED" BASIS. 

SINCERELY, 

DON HAMPTON 
ARBITRATOR 

Don llamplon 
l)oiuii('dil.!!h-inbai]iij.ikiil c-om 

Original Message 

From: Cathv.Cortez@cn.ca 

Date: 9/17/2009 5:11:30 PM 

To: donmedBtatembaromail.com 

Cc; atdddwv@aol.com: Mike.Christofore@cn.ca: Rick.PiDDin@cn.ca: imazzone@3chenklawfinTt.com 

Subject NYD arbitration 

Mr. Hampton -

This is in regards to our phone conversation this afternoon. Thank you for agreeing to take on our tri-party 
New York Dock arbitration. We would like to schedule virith you and if you could let us know your soonest 
availability and location, we would appreciate it. 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Cenb^l Train Dispatchers /^sociatton - Joseph Mazzone Is the contact 

Illinois Cenb'al Railroad & Grand Trunk Western Raiiroad - Cathy Cortez is the contact. 

Thank you & we look fonvard to hearing from you. 

Cathy Cortez 

Senior Manager - Labor Relat ions 
Offiee: 708.332.3570 
Mobile: 312 .848 .0586 
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Fx 815-725-7141 

The information contained in this transmission is attomey privileged andor confidential information intended for 
the use of the individual or entity named above 

If the reader ofthis message is not the intended recipient you are hereby notified diat any disseminatioi) 
distribution or copying ofthis communication is strictly prohibited 

From: Cathy.Cori£z@cn.ca [mailto:Cathy.Cortez@cn.ca] 
Sent: Friday, September 18, 2009 9:41 AM 
To: atdddwv@aol.com; Mike.Qiristofbre@cn.ca; jmazzone@schenklawfirm.com; Rk:k.Pippin@cn.ca 
Subject: Fw: NYD arbitration 

Gentlemen -

Further to Mr. Hampton's email, niy preference is October 21st in Chteago. Once we can all agree on 
time and kwation, I will respond to him with copies to everyone, if that is acceptable. 

Thank you. 

.̂.,-.-N. Cathy Cortez 
Senior Manager - Labor Relat iona 

- - ' Office: 708.332.3570 
Mobile: 312 .848 .0586 

• Forwarded t>y Cathy Cortez/COfrrEZ02/CNR/CA on 09/18/2009 09:39 AM -

'Don Hampton' 
<donme<i8@ein|}arqinail.coni> 

09/18/2009 09:12 AM 

^*'<Calhy.Cortez@cn.ca> 
cc'<aldddwv@aol.com>, <Mlke.ChrlstofbFe@cn.ca>, <Rick.Pippin@cn.ca>, 

<jmazzone@sctienklawfirm.com> 
SutijeRe: NYD arbitration 

ct 

TO: ALL CONCERNED 

IN REGARDS TO THE ABOVE REFERENCED NEW YORK DOCK ARBITRATTION 
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Atdddwv@aol.com To jmazzone@schenklawfirm.com, Cathy.Cortez@cn.ca, 
09/21/2009 03*06 PM i\^ike.Christofore@cn.ca, Rick.Pippin@cn.ca 

cc ATDAMCCANN@aol.com, josephwmason1@juno.com, 
mwolly@zwerdling.com 

bcc 

Subject Re: NYD arbitration 

The ATDA is available on November 10,2009 for the hearing and we have no objection to it 
taking place in Chicago. 

David W. Volz 
Vice Pi^sident 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This emaU and any attached files may contain confidential and/or privUeged information, 
and is intended only for the individuals) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; ̂ a s e immediately notify Ute sender and delete this 
emaUfrom your system. 

la a message dated 9/18/2009 2:17:18 P.M. Cenbral Daylight Time, 
jmazzone@schenklawfinn.com wiites: 

Ms Cortez and Gentlemen, 

I am unavailable for the two dates offered by Mr Hampton. I am available on November 9" through the 12 
'̂ . I am sure that this matter can be presented in one day. 

We would also prefer the hearing take place in the Chicago area. 

. I will await your responses. 

Thanks 

Joseph R. Mazzone 

3033 West Jeferson St 

Suite 208 

Joliet, Illinois 60435 

Ph 815-725-7000 
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_ JT * ^ Cathy To donmed8@embarqmail.com 
. V S J * « r i ^ CortBZ«;ORTEZ02/CNR/CA ^̂ _̂  _ , 
> - ^ » 5 * ' ^ cc atdddwv@aol.com, Mike 

^ » ' 09/17/200904:11 PM Chrislofore/CHRIST12/IUCNR«:A@CNR, Rfck 
Pippin/PIPPIN02/CNR/CA@CNR, 

bcc 
Subject NYD arbitratton 

Mr. Hampton' 

This is in regards to our phone conversation this afternoon. Thank you for agreeing to take on our 
tri-party New York Dock arbitration. We would like to schedule vi/ith you and if you could let us know your 
soonest availability and location, we would appreciate it. 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Central Train Dispatchers Association - Joseph Mazzone is the contact 
Illinois Central Railroad & Grand Trunk Westem Railroad - Cathy Cortez is the contact. 

Thank you & we took fonvard to hearing from you. 

Cathy Cortez 
Senior Manager - Labor Relat ions 
O/TIce: 708.332.3570 
Mobile: 312.848.0586 
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* * » , . Cathy To atdddwv@aol.com, Mike 
. ' t S ^ j ^ j B ^ Cortez/CORTEZ02/CNR/CA Christofore/CHRIST12/IUCNR/CA@CNR, 

' * ^ > * f 09/15/2009 03:36 PM jma2z0ne@schenklawfirm.com 
cc Hunt.Cary@cn.ca, Timothy.Rice@cn.ca 

bcc 

Subject Arbitrator selection 

Confirming that we have a call scheduled for 3pm CDT on Thursday, September 17th to "strike* arbitrators 
from the list provided by the NMB. 

Please use the following dial-in: 

Dial In # 866-305-1459 
Access Code 3323563# 

Cathy Ccntez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 
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; *C-s*— ^ ^ ^'^ atdddwv@aol.com, Mike 
' ^ ^ ^ Cortez/CORTEZ02/CNR/CA Christofore/CHRIST12/IUCNRA:A@CNR 

09/08/2009 03:43 PM ' ^ 
bcc 

Subject Strike List 

David & Mike • 

I'd like to pick some time this week to strike names from the strike list we received from the NMB. I can 
set up a dial-In fbr us, given our separate locations, to move the process along. Please let me know your 
availability. 

Thanksl 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.8'48.0586 
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-3-

P A N E L 

Re: New York Dock - Illinois Central Railroad, Grand Trunk Western Railroad 
(Canadian National), American Train Dispatchers Association and Illinois Central 
Train Dispatchers Association 

James Darby 

Brian Clauss 

Joan Parker 

Don Hampton 

Gerald Waliin 

Lisa Kohn 

James Nash 
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(202) 692-5000 

NATIONAL MEDIATION BOARD 
WASHINGTON, D.C. 20572 

September 1, 2009 

Ms. C. K. Cortez 
Senior Manager - Labor Relations 
Canadian National 
17641 South Ashland Avenue 
Homewood, IL 60430 

Mr. F. L. McCann, President 
American Train Dispatchers Association 
1370 Ontario Street 
Suite 1040 
Cleveland, OH 44113 

Mr. M. H. Christofore, President 
Illinois Central Train Dispatchers Association 
3411 Regan Road 
Joliet, IL 60431 

Re: New York Dock - - Illinois Central Railroad, Grand Trunk Westem 
Railroad (Canadian National), American Train Dispatchers Association and 
Illinois Central Train Dispatchers Association 

Dear Ms. Cortez, Messrs. McCann and Christofore: 

Reference is made to the request from the Canadian National Railroad for the 
National Mediation Board to provide a strike list of experienced arbitrators in New 
York Dock arbitration. 

The list of seven (7) arbitrators is enclosed. You may access each arbitrator's 
resume/bio and contact Information by going to our website, www.nmb.gov, under 
Arbitration. 

Sincerely, 

Roland Watkins 
Director, Arbitration Services 

Enclosure 

P0420 

http://www.nmb.gov


CTJ 
Labor Relations 

17641 South Ashland Avenue 
Homewood, IL 60430 

VIA FACSIMILE 
August 31, 2009 

Mr. Roland Watkins 
Director - Arbitration Services 
National Mediation Board 
1301 K Street NW, Suite 250 East 
Washington D.C. 20572 

Dear Mr. Watkins: 

This is in response to your letter dated August 21,2009, requesting a list of fifteen 
(15) prefeired arbitrators for a New York Dock arbitration board. Listed below are 
our selections: 

I. Gilbert Vemon 
f̂ ;-̂^ 2. Robert Peterson 
^ ^ 3. John LaRocco 

4. Thomas Rinaldo 
5. Robert Perkovich 
6. Rodney Dennis 
7. Don Hampton -
8. Joshua Javits 
9. Gerald Waliin 
10. Brian Clauss 
II . Helen Witt 
12. Joan Parker 
13. Elizabeth Wesman 
14. Jacalyn Zimmerman 
15. Lisa Kohn 

Thank you for your assistance. 

Sincerely, 

CK. Co((ez" ( y 
Senior Manager - Labor°ReIations 
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Atdddwv@aol.com To jmazzone@schenklawfirm.oom, Cathy.Cortez@cn.ca, 
09/21/2009 03:06 PM Mike.Chrlstofore@cn.ca, Rick.Pippin@cn.ca 

cc ATD/\MCCANN@aol.com, josephwmason1@juno.com, 
mwolly@zwerdling.com 

bcc 

Subject Re: NYD artjitration 

The ATDA is available on November 10,2009 for the hearing and we have no objection to it 
taking place in Chicago. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This emaU and any attached fUes may contain confidential and/or privileged information, 
and is intended only for the individtial(s) named above. If you are not the intended 
redpientis), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibUed; please immediately notify the sender and delete this 
emaUfrom your system. 

In a message dated 9/18/2009 2:17:18 P.M. Central Daylight Time, 
jmazzone@schenklawfirm.com writes: 

Ms Cortez and Gentlemen, 

I am unavailable for the two dates offered by Mr Hampton. I am available on November g" through the 12 
". I am sure that this matter can be presented in one day. 

We would also prefer the hearing take place in the Chicago area 

I will await your responses. 

Thanks 

Joseph R. Mazzone 

3033 West Jeferson St 

Suite 208 

Joliet, Illinois 60435 

Ph 815-725-7000 
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WOULD SUGGEST OCTOBER 21,2009 OR NOVEMBER 3, 2009. IF THESE DATES 
ARE UNACCEPTABLE I WILL ATTEMPT TO ACCOMODATE THE PARTIES IF THEY 
CAN REACH CONSENSUS ON A MUTUALLY AGREEABLE DATE. 

I AM FLEXIBLE ON THE LOCATION BUT MY PREFERENCE WOULD BE ORLANDO 
OR THE CHICAGO AREA. 

PLEASE ADVISE AT YOUR EARLIEST CONVENIENCE AS I ASSIGN DAYS ON A 
"FIRST COME. FIRST SERVED" BASIS. 

SINCERELY. 

DON HAMPTON 
ARBITRATOR 

Oon Hampton 
DonmedS @embarqmail.com 

Original Message 

From: Cathv.Cortez@cn.ca 
Date: 9/17/2009 5:11:30 PM 
To: donmeda@embarQmail.com 
Ce: atdddWv@aol.com: Mike.Christofore@cn.cq: Rlck.PiDoin©cn.ca: jmayyflntxaschenklawfirm.com 
Subject: NYD arbitration 

Mr. Hampton -

This is in regards to our phone conversation this afternoon. Thank you for agreeing to take on our tri-parly 
New York Dock arbitration. We would like to schedule with you and if you could let us know your soonest 
availability and location, we wouk) appreciate it. 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Central Train Dispatchers Association - Joseph Mazzone is the contact 

Illinois Central Railroad & Grand Trunk Western Railroad - Cathy Cortez is the contact. 

Thank you & we look fonvard to hearing fi'om you. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 
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- Fx 815-725-7141 

The information contained in diis transmission is attorney privileged and/or confidential information intended for 
the use of the individual or entity named above. 

If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. 

From;, Cathy.Cbrtez@cn.ca [mailto:Cathy.Cortez@cn.ca] 
Sent: Friday, September 18,2009 9:41 AM 
To: atiddwv@aol.com; Mlke.Christofore@cn.ca; ]mazzone@schenklawflrm.com; Rick.Plppln@cn.ca 
Subject: Fw: NYD arbitration 

Gentlemen -

Further to Mr. Hampton's email, my preference is October 21st in Chicago. Once we can all agree on 
time and kxation, I will respond to him with copies to everyone, if that is acceptable. 

Thank you. 

(-9^:. Cathy Cortez 
%".:'; Senior Manager - Labor Relations 

Office: 708.332.3570 
MobUe: 312.848.0586 

- Fonvarded by Cathy Cottez/CORTEZ02/CNR/CA on 09/18/2009 09:39 AM — 

13on Hampton* 
<donined8@embantnwll.oain> 

09/18/2009 09:12 AM 

^*'<Cathy.Cortez@cn.ca> 
cc<atdddwv@aol.coni>, <Mike.Christofbre@cn.ca>, <Rlclc.PlppIn@cn.ca>, 

<imazzone@sclienklawfirm.cam> 
SubjeRe: NYD arbitratton 

ct 

TO: ALLCONCERNED 

IN REGARDS TO THE ABOVE REFERENCED NEW YORK DOCK ARBITRATTION I 
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\';Sf;. 

SINCERELY, 

DON HAMPTON 
ARBITRATOR 

Don Hampton 
DonmedSfgJembaramail.com 

Original Message 

From: Cathv.Cortez@cn.ca 
Date: 9/17/2009 5:11:30 PM 
To; donmed8(@embaramail.com 
Ce: atdddwv@aol.com: Mike.Christofore<S)cn.ca: Rlck.PiDpin@cn.ca: imazzone@schenklawflrm .com 
Subject: NYD arbitration 

Mr. Hampton -

This is in regards to our phone conversatton this afternoon. Thank you fbr agreeing to take on our tri-party 
New York Dock arbitration. We would like to schedule with you and if you could let us know your soonest 
availability and location, we would appreciate it. 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Central Train Dispatchers Association - Joseph Mazzone is the contact 
Illinois Central Railroad & Grand Trunk Westem Railroad - Cathy Cortez is the contact 

Thank you & we kx)k fonvard to hearing from you. 

Cathy Cortez 
Senior Mcmager - Labor Relat ions 
Office: 708.332.3570 
Mobile: 312 .848.0586 
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Cathy 
CortezCORTEZ02/CNR/CA 

09/21/2009 03:18 PM 

To 'Don Hampton" <donmed8@embarqmaii.com> 

cc atdddwv@aol.com, jmazzone@schenklawfirni.cam, 
Mike.Christofore@cn.ca, Rick.Pippin@cn.ca 

bcc 

Subject Re: NYD arbltratlonD 

Mr. Hampton - The parties woukl like to suggest a date of November 10th fbr the art}itratlon, in Cheago. 

Can you please confirm if that Is acceptable? 

Cathy Cortez 
Senior Manager - Labor Relcttions 
Office: 708.332.3570 
Mobile: 312.848.0586 

'Don Hampton* 
<donmed8@embarqmall.com> 

09/18/2009 09:12 AM 

^ ° <Catliy.Cortez@cn.ca> 
cc <atdddwv@aol.com>, <MIKe.Chr1sto(bre@cn.ca>. <Rk:k.Rppin@cn.ca>, 

<jmazzone@schenklawlirm.com> 
Subje Re: Î YD arbitration 

TO: ALL CONCERNED 

IN REGARDS TO THE ABOVE REFERENCED NEW YORK DOCK ARBITRATTION I 
WOULD SUGGEST OCTOBER 21, 2009 OR NOVEMBER 3, 2009. IF THESE DATES 
ARE UNACCEPTABLE I WILL ATTEMPT TO ACCOMODATE THE PARTIES IF THEY 
CAN REACH CONSENSUS ON A MUTUALLY AGREEABLE DATE. 

I AM FLEXIBLE ON THE LOCATION BUT MY PREFERENCE WOULD BE ORLANDO 
OR THE CHICAGO AREA. 

PLEASE ADVISE AT YOUR EARLIEST CONVENIENCE AS I ASSIGN DAYS ON A 
"FIRST COME. FIRST SERVED" BASIS. 
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Illinois Central Railroad & Grand Trunk Western Railroad - Cathy Cortez is the contact 

Thank you & we look fonward to hearing from you. 

Cathy Cortez 
Senior Maneiger - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0586 

FREE Animations for vour email - by IncrediMail! Click Here! 

FREE Animations for vour email - bv IncredlMaill Click Herel 
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09/18/2009 09:12 A U 

<Cathy.Co[tez@cn.ca> 
cc <atdddwv@aol.com>, <Mlke.Chrfstofore@cn.ca>, <Rick.Plppln@cn.ca>, 

<jmazzone@schenklawfirm.com> 
SubJ Re: NYD atbltratksn 
ect 

TO: ALL CONCERNED 

IN REGARDS TO THE ABOVE REFERENCED NEW YORK DOCK ARBITRATTION I 
WOULD SUGGEST OCTOBER 21, 2009 OR NOVEMBER 3, 2009. IF THESE DATES 
ARE UNACCEPTABLE I WILL ATTEMPT TO ACCOMODATE THE PARTIES IF THEY 
CAN REACH CONSENSUS ON A MUTUALLY AGREEABLE DATE. 

I AM FLEXIBLE ON THE LOCATION BUT MY PREFERENCE WOULD BE ORLANDO 
OR THE CHICAGO AREA. 

PLEASE ADVISE AT YOUR EARLIEST CONVENIENCE AS I ASSIGN DAYS ON A 
"FIRST COME. FIRST SERVED" BASIS. 

#^?. SINCERELY, 
\ ' ^ • • • • • -

DON HAMPTON 
ARBITRATOR 

Don Hampton 
Donmed8@embarqmall.confi 

Original Message 

From: Cathv.CortezOfcn.ca 
Date: 9/17/2009 5:11:30 PM 
To: donmed8@embarQmail .com 
Ce: atdddwvffliaol.com: Mike.ChristoforetScn.ca: Rick.PiDDin@cn.ca: jmayyonfljaschenkiawflrm .com 
Subject: NYD arbitration 

Mr. Hampton -

This is in regards to our phone conversation this afternoon. Thank you fbr agreeing to take on our tri-party 
New York Dock arbitration. We would like to schedule with you and if you could let us know your soonest 
availability and kication, we would appreciate i t 

The parties are: 

American Train Dispatchers Association - David Volz is the contact. 
Illinois Central Train Dispatchers Association - Joseph Mazzone is the contact 
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"Don Hampton* To <Cathy.Cortez@cn.ca> 
<donmed8@embarqmail.com ^ ^ ^ ^ , - - . , . . . ^ 
^ -sr 1 . cc <atdddwv@aol.com>, <jmazzone@sch8nklawflrm.com>, 

<Mike.Christofore@cn.ca>, <Rick.Plppin@cn.ca> 
09/21/2009 06:38 PM bcc 

Subject Re: NYD arbitration 

TO: All Concerned 

November 10th, 2009 is acceptable to me and I have reserved this date on my schedule. 

Please advise at a later date the exact time and location. 

Sincerely, 

Don A. Hampton 
Arbitrator 

Don Hampton 
Donmed8@embarqmail.com 

^ Original Message 

> , . ^ V 

From; Cathv.Cortez@cn.ca 
Date: 9/21/20094:23:17 PM 
To: Don Hampton 
Cc; atdddwv@aol.com: imazzone@schenklawfirm.com: Mike.Christofore@cn.ca: 
Rick.PiPPin@cn.ca 
Subject: Re: NYD arbitration 

Mr. Hampton - The parties would like to suggest a date of November 10th for the arbitration, in Chicago. 

Can you please confirm if that is acceptable? 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0386 

'Don Hampton* 
<donmed8@embarqmail.com> j ^ 
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P A N E L 

Re: New York Dock - Illinois Central Railroad, Grand Trunk Western Railroad 
(Canadian National), American Train Dispatchers Association and Illinois Central 
Train Dispatchers Association 

Thomas Rinaldo 

Robert Peterson 

Brian Clauss 

John LaRocco 

Joshua M. Javits 

Rodney Dennis 

James Nash 

Elizabeth Wesman 

Robert Perkovich 

Helen Witt 

Joseph Cassidy 

Lisa Kohn 

Gerald Waliin 

Edwin Benn 

Gayle Gavin 

Gilbert Vemon 

Nancy Eischen 

Lewis L. Ellsworth 

Sinclair Kossoff 

Jacalyn Zimmerman 

Don Hampton 

Almalee Guttshall 

James Darby 

Ann Kenis 

Joan Parker 

Dennis Campagna 

Michael Jordan 

Margo Newman 

Sean Rogers 

Janice Frankman 
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The contact Information and resumes of the arbitrators are available at 
www.nmb.gov. 

Sincerely, 

Roland Watkins 
Director, Arbitration Services 

Enclosure 
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• ••.•^i-s*.'^*: 

NATIONAL MEDIATION BOARD 
WASHINGTON. D.C. 20572 

(202) 692-5000 

August 21, 2009 

Ms. C. K. Cortez 
Senior Manager - Labor Relations 
Canadian National 
17641 South Ashland Avenue 
Homewood, IL 60430 

Mr. F. L. McCann, President 
American Train Dispatchers Association 
1370 Ontario Street 

_ ^ Suite 1040 
•WB. Cleveland, OH 44113 

Mr. M. H. Christofore, President 
Illinois Central Train Dispatchers Association 
3411 Regan Road 
Joliet, IL 60431 

Re: New York Dock - - Illinois Central Railroad, Grand Trunk Western 
Railroad (Canadian National), American Train Dispatchers Association and 
Illinois Central Train Dispatchers Association 

Dear Ms. Cortez, Messrs. McCann and Christofore: 

Reference is made to the request from Canadian National for the Natksnal Mediation 
Board to provide a strike list of experienced arbitrators in New York Dock 
arbitration. A copy of the NMB's procedure for matters of this nature is enclosed. 

A list of thirty (30) potential arbitrators is enclosed, You are each requested to 
provide a list of fifteen (15) preferred arbitrators from this list. Your information 
will be kept confidential and used only for the purposes of this case. The Board will 
promptly provide you with a panel of seven neutrals after receiving your 
preferences. The lists, along with other relevant information will be considered by 
the Board in compiling the panel of seven arbitrators. The lists must be submitted 
by 4:00 p.m., August 31, 2009. You may submit the information by facsimile. The 
number for Arbitratton Services Is 202-692-5086. 
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scheduled for next week. Clearly, to do so now would only be a waste of our time and 
resources. Therefore, we are canceling the meetings for next week. 

We will respond to your letter to Mr. Watkins in due time. I will say, at his point, that 
your letter to Mr. Watkins is premature given the clear disputes resolution process 
contained In New York Dock . 

As you know, I am on vacation this week and will be back in my office on Monday. 

David Volz 

—Original Message 
From: Cathy.Cortez@cn.ca 
To: Mike.Christofore@cn.ca; JohnCzamy@cn.ca: Joe_Mason@cn.ca; 
Joseph.Mason@cn.ca; atdamccann@aol.com; atdddwv@aol.com 
Cc: ROGER.MACDOUGALL@cn.ca; Timothy.Rlce@cn.ca 
Sent: Wed. Jul 29,2009 2:19 pm 
Subject: Arbitration letter 

Ptease call with any questions or comments. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312.848.0S86 

Hot Deals at Dell on Popular Laotops perfect for Back to School 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax:210-467-5239 

This emaU and any attached files may contain confidential and/or privUeged information, 
and is intended only for the individuals) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication /.« strictly prohibited; please immediately notify the sender and delete this 
emaUfrom your system. 
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Yes, we have had several conversations over the last few weeks and we did discuss the carrier's 
right to request aibitration and I did acknowledge the possibility of reaching a voluntaiy 
agreement even if the process was started. However, I never expected the carrier to dismiss our 
counter proposal without at least first discussing it. 

You suggest that there is still value in meeting, we don't see it. You have rejected our counter 
proposal and you told me on the phone that the carrier would not revise its original proposal, 
which was not acceptable to us. So, what's left to discuss? 

You may release the dates and meeting rooms as we will not meet given the circumstances. 

I'm not sure what you are getting at conceming the attempted phone calls to Mr. McCann. Are 
you suggesting that someone was wanting to talk to him about our counter proposal? Regardless, 
Mr. McCann's mother had to undergo surgery last week and he was, rightly so, preoccupied with 
that. 

David 

In a message dated 7/31/2009 11:18:02 A.M. Central Daylight Time, Cathy.Cortez@cn.ca 
writes: 

Davld-

We do not want to cancel the meetings for next week. There still is value in meeting, regardless of the 
letter sent to the NMB. As you are aware, we have spoken for a few weeks now about the possibility of 
going to arbitration concerning this agreement. During those conversations, we both agreed that even if 
the process was started, it did not stop us from reaching a voluntary agreement. Therefore, we feel it is 
in all ofour best Interests to keep our meeting dates fbr next week as scheduled. 

I am aware you are on vacation. In fact we tried several times to reach Mr. McCann before his vacation, 
but our calls were not retumed. 

I ask that you reconsider for next week. We are keeping the dates and meetings rooms booked for the 
meetings. 

Cathy Cortez 
Senior Manager - Labor Relationa 
Office: 708.332.3570 
Mobile: 312 .848 .0586 

Cathy: 

Given the carrier's comments to Mr. Watkins that our counter proposal Is 
unacceptable, we see no reason to meet next week. We regret that the carrier chose 
this course of action without us having the benefit of the discussions that were 
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face-to-face, where we can discuss the issues. We have felt that way during the entire process from our 
original notice dated February 3,2009. 

Throughout the process, we have attempted to meet with the organization on various dates, and each time 
we woukl suggest such dates, the organization was unavailable and suggest dates further into the future. 
We began meeting on February 5 and aftenvards when we suggested dates for February and then March, 
we were told you coukl not meet until mhJ-April. /^fter the meetings in April, when we tried to set up 
conference calls, dates were not available fbr'another 5-6 weeks from your side, taking us into June. And 
now you have canceled the final dates fbr August that we had to book close to 6 weeks ago. 

An independent outside obsen/er might question whether these delays, taken cumulatively might be an 
attempt to delay the rekxatlon process. We are now well beyond the 90-day process provided for in NYD. 

I'm well aware that scheduling can be difficult, what with other bargaining, vacations, arbitration, family 
issues and travel restricttons. We have experienced all of those issues from our side of the table as well. 
My statement concerning contacting Mr. McCann was indeed to let you know that we have been and will 
continue to keep the lines of communication open. His voicemail indicated he was traveling on business. 
I'm sorry to hear about his mother. 

I would ask that we at least schedule some sort of a conference call with the parties, on one of the three 
dates we had scheduled for this week. Perhaps we can have more dialogue and progress towards some 
sort of mutual deal. Failing that, we see no altemath^e but the party-pay arbitration process outlined in 
NYD. 

As of today, we have not recehwd a list of arbitrators from the NMB. Per Section 4.(1) in NYD, we 
propose using Peter Meyers, on a voluntary basis, if all parties are not agreeable to Mr. Meyers, I suggest 
we schedule a time to go over a possible list from the NMB. 

Cathy Cortez 
Senior Manager - Labor Relationa 
Office: 708.332.3370 
Mobile: 312.848.0586 

Atdddwv@aol.com 

/Vtdddwv@aol.com 
08/01/2009 09:44 AM ^ ° Cathy.Cortez@cn.ca 

cc ATDAMCCANN@aol.com, Joe_Mason@cn.ca, 
JohnC2amy@cn.ca, Joseph.Mason@cn.ca, 
Mike.Christofore@cn.ca, R0GER.MACDOUGALL@cn.ca, 
Timothy.Rlce@cn.ca 

Subject Re: Arbitration letter 

Cathy: 
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-. _ ^ ^»«» Cathy To atdamccann@aol.com 
. » % 3 ^ * t ^ Corte2/CORTEZ02/CNR«:A , .^ ,. , u ^ ^ 

« •^^ ' ^ ISC cc arb@nmb.gov, John.Czarny@cn.ca, 
* ^ 08/04/2009 08:27 AM josephwmason1@juno.com, Mike 

Christofore/CHRISTI 2/IUCNR/CA@CNR, 
bcc 

Subject Pw: Arbitration letter 

Mr. McCann -

I am in receipt of your eniail dated August 3, 2009, concerning the carrier's request to the NMB for a list of 
neutrals for artjitration. By now I presume you would have received my email, where I indicated that the 
canier wishes to move to arbitration and suggested Mr. Peter Meyers as the neutral. I have forwarded 
again below, for your reference. 

My July 29, 2009 letter to Mr. Watkins does in feet reference both Sections 4 and 11 of New York Dock. 
However, it is Section 4 that would apply to the dispute as we have here. Section 11 refers to dispute 
resolution once an Implementing Agreement would be in place and such issues that may arise from the 
application of such an agreement. Both sections were listed, as they are the processes by which to follow 
when there are disputes. However, it was in error that I included Section 11 at this time. 

Clearly, Section 4 is proper in this case. Section 4 does not require a Can-ier nor a Union member be 
assigned to an arbitration committee, as you request in your letter. Section 4(3) states: "Tbe dedsion of 
tbe arbitrator shall be final, binding and conclusive and shall be rendered within thirty (30) days fimn the 
commencement o f the hearing ofthe dispute.' 

Given that the Carrier has gh«n you notice today of our Intent to go to arbitration and suggested Mr. Peter 
.̂ ;' Meyers as the arbibator, we request your response within 5 days. I remain available to discuss other 

possible referees If you prefer to call. 

Thank you. 

Cathy Cortez 
Senior Manager - Labor Relations 
Office: 708.332.3570 
Mobile: 312 .848 .0586 

— Fonvarded by Cathy Cortez/CORTEZ02/CNR/CA on 08/04/2009 08:22 AM — 

,, -* ^ Cathy 
* * - ^ » » Corte2/CORTEZ02/CNR/CA To Atdddwv@aol.com 

• * ' ^ t f ^ * ^ - ^ 08rt)3/2009 03:12 PM cc ATDAMCCANN@aol.com. JohnCzarny@cn.ca. 
« * «. r V ^ t Joseph.Mason@cn.ca, Mike.Christofore@cn.ca, 

^ - ^ ROGER.MACDOUGALL@cn.ca, Timothy 
Rice/RICE05/WI/CNR/C/ii@CNR,Hunt.Cary@cn.ca 

Subject Re: Arbitration letterD 

David-

We're sorry to hear that you are adamant about canceling this week's meetings. As I wrote before, I still 
feel there is value in meeting and that perhaps a voluntary deal can still be made with the parties 
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Ms. C. K. Cortez -2- August 3,2009 

It should be noted that any written request for arbitration should also be served on the ICTDA. 
The ICTDA should notify me of its member to the arbitration committee. 

By copy ofthis letter to Mr. Watkins I am asking that he not provide the list you requested and 
give the parties the opportunity to select an arbitrator consistent with the provisions of NYD. 

President 

cc via email: Roland Watkins, NMB 
M. H. Christofore, ICTDA 
J. A. C2amy, ICTDA 
D. W. Volz, ATDA 
J. W. Mason, ATDA 
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F. L. McCann 
President 

American Train 
Dispatchers Association 

AFL-CIO AND TTD — RAIL DIVISION 

1370 ONTARIO STREET SUITE 1040 
CLEVELAND, OHIO 44113-1736 

TELEPHONE: (216) 241-2770 • FAX: (216)241-6286 

.V?O«ISOA, 

PROUD AMERICANS 

August 3,2009 

VIA EMAIL 
Ms. C. K. Cortez 
Senior Manager - Labor Relations 
Canadian National Railroad 
17641 S.Ashland Ave. 
Homewood, IL 60430 

Dear Ms. Cortez: 

This is in response to your July 29,2009 letter to Mr. Roland Watkins, Director Arbitration 
Services ofthe National Mediation Board (NMB) wherein you "request a list of neutrals fiom 
which the parties can select an arbitrator." I take issue witb this request to Mr. Watkins for the 
following reasons. 

First of all, you state in your letter to Mr. Watkins that "the Carrier advised the Organizations 
they would seek arbitration to resolve the dispute." While it is true that you told ATDA VP Volz 
that the Cairier was contemplating arbitration if it did not receive the ATDA's counter proposal, 
I have not received a request ftom the Carrier to arbitrate a dispute under New York Dock (NYD). 
Furthermore, the ATDA complied with the Carrier's request and provided its counter proposal 
by email on July 25,2009 and the Carrier rejected it without any discussions whatsoever. 

Secondly, your request to Mr. Watkins is premature. Your letter references the provisions of 
"Sections 4 and 11 of New York Dock." Section 11, reads in part: 

"Upon notice in writing served by one party on the other of intent by that party to 
refer a dispute or controversy to an arbitration committee, each party shall, within 
10 days, select one member ofthe committee and the members thus chosen shall 
select a neutral member who will serve as chairman." 

Again, I have not received a written request from the Carrier referring a dispute to arbitration, 
nor has the Carrier advised me who its member to the arbitration committee will be. 

Once the Carrier complies with the provisions of NYD and provides me wilh a written request 
identifying the dispute it wishes to refer to arbitration and advises me ofthe Carrier's member to 
the arbitration committee, 1 will notify the Carrier of the ATDA's member to the arbitration 
committee. 

e ^ i ^ ^ m 
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_, 2009 

Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement ofthis date in connection with the transfer of b-ain dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that the carrier shall provide employment.assistance for the spouses ofthe 
relocating train dispatchers at no cost to the employee or spouse. This shall include all 
costs associated with obtaining new employment in the Homewood area, including those 
costs associated with using employment agencies. 

Sincerely, 

CK. Cortez 
Senior Manager - Labor Relations 

23 
August 31 . :!U09 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement ofthis date in connection with the transfer of train dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that rates of pay in effect for GTW train dispatchers at the time of the 
relocation shall be increased by ten percent (10%) in recognition ofthe increased cost of 
living in the Homewood area. This increase shall be effective on the first day the 
relocating train dispatchers work a position in the Homewood office. 

Sincerely, 

CK. Cortez 
Senior Manager - Laix>r Relations 

22 
Augiul3l.200<) 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement ofthis date in connection with the transfer of train dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that GTW employees shall be allowed five (5) days with pay for the 
purpose of locating a residence in the Homewood area. Said five (S) days may be split up 
for up to two (2) house-hunting trip and shall be scheduled in conjunction with the 
employee's rest days. All travel expenses associated with the house-hunting trips shall be 
paid by the carrier. In lieu thereof, GTW employees may elect to receive a one-time 
lump sum payment of twenty-five hundred dollars ($2,500) to offset the costs associated 
with a familiarization/house hunting trip to the Homewood area. Employees electing the 
lump sum payment who do not relocate will have the twenty-five hundred dollars 
($2,500) deducted from any future earnings or protective payments. 

Sincerely, 

CK. Cortez 
Senior Manager - Labor Relations 

21 
August 31.2009 
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ATTACHMENT C 

GTW TRAIN DISPATCHER SENIORITY ROSTER 

Seniority 

1/09/1977 

04/19/1977 

05/22/1977 

11/20/1981 

12/19/1981 

02/07/1987 

11/30/1987 

01/14/1990 

06/02/1991 

11/13/1991 

03/06/1993 

03/07/1993 

10/19/1994 

10/27/1994 

12/03/1994 

05/03/1997 

06/05/1997 

07/19/1997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 

04/23/2001 

06/29/2002 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

Last Name 

Lustig 

Gebard 

Facknitz 

Frasure 

Campbell 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

lacoangeli 

Plumley 

Maier 

Willett 

Evans 

Seibert. 

White 

Skelton 

Wery 

McDonough 

Cowgar 

Schott 

Naylor 

PoIIaid 

* Management 

Initials 

W.D. 

D.V. 

E.A. 

R.D. 

L.P. 

M.L. 

J.W. 

S.D. 

L.R. 

M.S. 

J.T. 

T.R. 

A.P. 

T.E. 

T.D. 

R.L. 

L.J. 

S.D. 

N.D. 

K.E. 

K.M. 

J.F. 

M.J. 

G.S. 

20 
August 31.2009 
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eable, and parking. The Company reserves the right to request the 

employee provide a receipt for proof that the expense has been paid. 

3. The Company has agreed to pay the taxes for the rent reimbursement to 

the extent that it is considered ordinary income and subject to taxation. 

All rent reimbursement and ta.\es paid by the Company will be reported on 

the employee's statement of eamings. 

4. Rent reimbursement will be provided to the employee for a period of time 

not to exceed four (4) years, or when one ofthe following events occur, 

whichever is sooner: the employee ceases to incur such expense; the 

employee violates any term ofthis relocation package; the employee's 

employment with the Company ends, whether voluntarily or otherwise; or 

the employee voluntarily chooses to transfer to another position within the 

Company. 

5. Rent reimbursement will be offset if two or more employees rent the same 

living space. 

19 
August 31,2009 
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additional $10,000 payment, the employee can opt to have the carrier purchase his/her home 

at the fair market value or the original purchase price, whichever is greater. 

OPTION (2) GTW Employees who rent in the Homewood area; 

GTW employees who elect to rent or lease in the Homewood area, will be reimbursed for 

actual out-of-pocket costs of a rental accommodation, up to One Thousand Five Hundred 

Dollars ($1,500) per month ("rent reimbursement"). This rent reimbursement is to be 

used solely for the accommodations that are necessary in order for the employee to hold a 

Dispatcher position to Homewood, Illinois and is not intended to, and cannot, be used for 

any other purpose, including but not limited to enrolling children in school, paying 

expenses for your present residence (or any other residence), or paying for any additional 

costs that might incur as a result of relocating. 

1. Rent reimbursement includes only the following items: monthly rent; the 

cost of a basic cable plan; monthly gas (heat) bill; monthly electric bill; 

and parking at your residence. 

2. Rent reimbursement will be provided for only those expenses actually 

incurred and only up to the amount provided for in paragraph I. The 

employee must provide proof that you incurred the expense in a format . 

acceptable to the Company prior to being reimbursed for any expense. 

Examples of acceptable forms of proof include a signed lease agreement, 

monthly utility bills issued by the service provider for gas, light, basic 

18 
August 31, 20C9 
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ATTACHMENT B 

In lieu ofthe benefits provided for in Sections 9 and 12 ofthe New York Dock 

conditions, employees who accept positions at Homewood will receive a $20,000 lump 

sum payment (paid no later than thirty (30) days prior to the move) and may elect, at the 

time of their transfer, to accept one ofthe relocation packages as provided below. All 

transferring employees must select either relocation option (1) or (2), payments subject to 

taxation: 

OPTION (t \ GTW Employees who relocate their primary residence to the 

Homewood area wil! receive; 

After fifteen (15) working days $2,000 

t,-.^:- After sixty (60) working days $2,000 

After six (6) months $2,000 

After one (1) year $2,000 

After fifteen (15) months $2,000 

To qualiiy for the above payments, an employee must be in active service at Homewood 

at the time such payment is due. 

GTW employees who relocate their primary residence and select the benefits of this 

Attachment at the time of their b-ansfer will be entitied to an additional $10,000 upon proof 

of sale, at fair market value, of their primary residence in the Troy area, and proof of 

rclocation to a new primary residence within a reasonable distance of Homewood. To 

qualify for the benefits of this paragraph, relocation of primary residence, including both 

sale and relocation, must occur within two (2) years of the date of transfer. In lieu of the 

17 
August 31.2009 
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ARTICLE 111 

Subject to this appendix, as if employees of railroad, shall be employees, if 
affected by a transaction, of separately incorporated terminal companies which are owned 
(in whole or in part) or used by railroad and employees of any other enterprise within the 
definition of common carrier by railroad in section 1(3) of part 1 of the Interstate 
Commerce Act, as amended, in which railroad has an interest, to which railroad provides 
facilities, or with which railroad contracts for use of facilities, or the facilities of which 
railroad otherwise uses; except that the provisions of this appendix shall be suspended 
with respect to each such employee until and unless he applies for employment with each 
owning carrier and each using carrier; provided that said carriers shall establish one 
convenient central location for each terminal or other enterprise for receipt of one such 
application which will be effective as to all said carriers and railroad shall notify such 
employees of this requirement and of the location for receipt of the application. Such 
employees shall not be entitied to any of the benefits of this appendix in the case of 
failure, without good cause, to accept comparable employment, which does not require a 
change in place of residence, under the same conditions as apply to other employees 
under this appendix, with any carrier for which application for employment has been 
made in accordance with this section. 

ARTICLE IV 

Employees of the railroad who are not represented by a labor organization shall 
be afforded substantially the same levels of protection as are afforded to members of 
labor organizations under these terms and conditions. 

In the event any dispute or controversy arises between the railroad and an 
employee not represented by a labor organization with respect to the interpretation, 
application or enforcement of any provision hereof which cannot be settled by the parties 
within 30 days after the dispute arises, either party may refer the^dispute to arbitration. 

ARTICLE V 

1. It is the intent ofthis appendix to provide employee protections which are 
not less than the benefits established under 49 USC 11347 before February 5, 1976, and 
under section 565 of title' 45. In so doing, changes in wording and organization from 
arrangements earlier developed under those sections have been necessary to make such 
benefits applicable to transactions as defined in article I of this appendix. In making 
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the 
terms of this appendix are to be resolved in favor of this intent to provide employee 
protections and benefits no less than those established under 49 USC 11347 before 
February 5, 1976 and under section 565 of title 45. 

2. In the event any provision of this appendix is held to be invalid or 
otherwise unenforceable under applicable law, the remaining provisions ofthis appendix 
shall not be affected. 
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(c) No claim for loss shall be paid under the provisions ofthis section unless 
such claim is presented to the railroad within 1 year after the date the 
employee is required to move. 

(d) Should a.controversy arise in respect to the value of the home, the loss 
sustained in its sale, the loss under a conbract for purchase, loss and cost in 
securing termination of a lease, or any other question in connection with 
these matters, it shall be decided through joint conference between the 
employee, or their representatives and the railroad. In the event they are 
unable to agree, the dispute or controversy may be referred by either party 
to a board of competent real estate appraisers, selected in the following 
manner. One to be selected by the representatives of the employees and 
one by the railroad, and these two, if unable to agree within 30 days upon 
a valuation, shall endeavor by agreement within 10 days thereafter to 
select a third appraiser, or to agree to a method by which a third appraiser 
shall be selected, and failing such agreement, either party may request the 
National Mediation Board to designate within 10 days a third appraiser 
whose designation will be binding upon the parties. A decision of a 
majority ofthe appraisers shall be required and said decision shall be final 
and conclusive. The salary and expenses ofthe third or neutral appraiser, 
including the expenses of the appraisal board, shall be bome equally by 
the parties to the proceedings. AU other expenses shall be paid by the 

f : ^ ^ i ' ^ party incurring them, including the compensation ofthe appraiser selected 
by such party. 

ARTICLE II 

1. Any employee who is terminated or furloughed as a result of a transaction 
shall, if he so requests, be grated priority of employment or reemployment to fill a 
position comparable to that which he held when his employment was terminated or he 
was furloughed, even though in a different craft or class, on the railroad which he is, or 
by training or re-training physically and mentally can become, qualified, not, however, in 
contravention of collective bargaining agreements relating thereto. 

2. In the event such training or re-training is requested by such employee, the 
railroad shall provide for such training or re-training at no cost to the employee. 

3. If such a terminated or furloughed employee who had made a request 
under section I or 2 ofthe article II fails without good cause within 10 calendar days to 
accept an offer of a position comparable to that which he held when terminated or 
furloughed for which he is qualified, or for which he has satisfactorily completed such 
training, he shall, effective at the expiration of such 10-day period, forfeit all rights and 
benefits under this appendix. 

! . j > . ^ ? 
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the railroad will be entitled to appoint additional representatives so as to 
equal the number of labor organization representatives. 

(c) The decision, by majority vote, ofthe arbitration committee shall be final, 
binding, and conclusive and shall be rendered within 45 days after the 
hearing of the dispute or controversy has been concluded and the record 
closed. 

(d) The salaries and expenses ofthe neutral member shall be bome equally by 
the parties to the proceeding and all other expenses shall be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was 
affected by a transaction, it shall be his obligation to identify the 
transaction and specify the pertinent facts of that transaction relied upon. 
It shall then be the railroad's burden to prove that factors other than a 
transaction affected the employee. 

12. Losses from home removal. - (a) The following conditions shall apply 
to the extent they are applicable in each instance to any employee who is retained in the 
service ofthe railroad (or who is later restored to service after being entitled to receive a 

.p...̂  dismissal altowance) who is required to change the point of his employment within his 
^ ^ ^ i protective period as a result ofthe transaction and is therefore required to move his place 
^•'•• '̂' of residence; 

(i) If the employee owns his own home in the locality from which he is 
required to move, he shall at his option be reimbursed by the railroad for 
any loss suffered in the sale of his home for less than its fair value. In 
each case the fair value ofthe home in question shall be determined as of a 
date sufficiently prior to the date ofthe transaction so as to be unaffected 
thereby. The railroad shall in each instance be afforded an opportunity to 
purchase the home at such fair value befbre it is sold by the employee to 
any other person. 

(ii) If the employee is under a contract to purchase his home, the railroad shall 
protect him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him from any further 
obligation under his contract. 

(iii) I f the employee holds an unexpired lease of a dwelling occupied by him as 
his home, the railroad shall protect him from all loss and cost in securing 
the cancellation of said lease. 

(b) Changes in place of residence which are not the result of a transaction 
shall not-be considered to be within the purview ofthis section. 
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9. M o v i n g expenses . - Any employee retained in the service o f t h e rai lroad 
or w h o is later restored to service after being entitled to receive a dismissal a l lowance, 
and w h o is required t o change the point o f h is employment as a result o f t h e transaction, 
and w h o within his protect ive period is required to m o v e his place o f residence, shall be 
re imbursed for all expenses o f moving h is household and other personal effects for the 
travel ing expenses o f h imse l f and member s o f his family, including living expenses for 
himsel f and his family and for his o w n actual w a g e loss, not exceed 3 working days , the 
e.\act extent o f the responsibil i ty o f the railroad dur ing the t ime necessary for such 
transfer and for reasonable t ime thereafter and the w a y s and means o f transportation to be 
agreed upon in advance b y the railroad and the affected employee or his representative; 
provided, however , that changes in place o f res idence which are not a result o f the 
transact ion, shall no t b e considered to be within the purview o f this section; provided 
further, that the rai iroad shall , to the s a m e extent provided above , a s sume the expenses , e t 
cetera, for any e m p l o y e e furloughed w h h three (3) years after changing his point o f 
employment a s a result o f a transaction, w h o elects t o m o v e his place o f residence back to 
his original point o f employmen t . N o claim for re imbursement shall be paid under t he 
provision o f th is sect ion unless such cla im is presented to railroad within 9 0 days after 
the date on which the expenses where incurred. 

10. Should the railroad rearrange o r adjust its forces in anticipation o f a 
transact ion wi th t he purpose o r effect o f depr iv ing an employee o f benefits t o which h e 

,'̂ ;̂̂ ^ otherwise wou ld h a v e b e c o m e entitled under this appendix , this appendix will apply t o 
(t^<,' :•') such employee . 

11 . Arbitrat ion o f d i s p u t e s . - ( a ) In the event the railroad and its employees 
or their authorized representat ive cannot settle any dispute or controversy with respect t o 
the interpretation, appl icat ion or enforcement o f any provision o f this appendix except 
sect ion 4 and 12 o f t h i s ar t ic le I, within 2 0 d a y s after the dispute arises, it may be referred 
by either par ty to an arbitrat ion commit tee . Upon notice in writ ing served by one party 
on the other o f intent by that party t o refer a d ispute o r controversy to an arbitration 
commit tee , each party shall , within 10 days, select one m e m b e r o f t h e commit tee and the 
members thus chosen shall select a neutral m e m b e r w h o shall serve as chairman. If any 
party fails to select its m e m b e r o f the arbitration commit tee within the prescribed t ime 
limit, the general cha i rman o f the involved labor organizat ion or the highest officer 
des ignated by the ra i l roads , as the case may be , shall be deemed the selected member and 
the commit tee shall then function and its decision shall have the same force and effect as 
though ail part ies had selected their member s . Should the members be unable to agree 
upon the appoin tment o f t h e neutral member within 10 days , the parties shall then within 
an addit ional 10 days endeavor to agree t o a method by which a neutral member shall be 
appointed, and, failing such agreement , ei ther party may request the National Mediat ion 
Board to designate within 10 days the neutral m e m b e r whose designation will he binding, 
upon the part ies . 

(b) In the event a dispute involves more than one labor organization, each will 
be enti t led to a representat ive on the arbitration commit tee , in which event 
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6. Dismissal allowances. - (a) A dismissed employee shall be paid a 
monthly dismissal allowance, from the date he is deprived of employment and continuing 
during his protective period, equivalent to one-twelfth of the compensation received by 
him in the last 12 months of his employment in which he earned compensation prior to 
the date he is first deprived of employment as a result ofthe transaction. Such allowance 
shall also be adjusted to reflect subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who returns to 
service with the railroad shall cease while he is so reemployed. During the 
time of such reemployment, he shall be entitled to protection in 
accordance with the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly 
eamings in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal allowance exceed the 
amount upon which his dismissal allowance is based. Such employee, or 
his representative, and the railroad shall agree upon a procedure by which 
the railroad shall be currently informed ofthe eaming of such employee in 
employment other than with the railroad, and the benefits received. 

,... . (d) The dismissal allowance shall cease prior to the expiration of the 
/•'v ^ protective period in the event of the employee's resignation, death, 

retirement, dismissal for justifiable cause under existing agreements, 
failure to retum to service after being notified in accordance with the 
working agreement, failure whhout good cause to accept a comparable 
position which does not require a change in his place or residence for 
which he is qualified and eligible after appropriate notification, if his 
retum does not infringe upon the employment rights of other employees 
under a working agreement. 

7. Separation allowance. - A dismissed employee entitled to protection 
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu 
of all other benefits and protections provided in this appendix) accept a lump sum 
payment computed in accordance with section 9 of the Washington Job Protection 
Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his 
previous employment, such as free transportation, hospitalization, pensions, reliefs, et 
cetera, under the same conditions and so long as such benefits continue to be accorded to 
other employees ofthe railroad in active service or on fiirlough as the case may be, to the 
extent that such benefits can be so maintained under present authority of law or corporate 
action or through future authorization which may be obtained. 
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(4) The salary and expenses of the referee shall be bome equally by the 
parties to the proceeding; all other expenses shall be paid by the party incurring 
them. 

(b) No change in operations, services, facilities, or equipment shall occur until 
after an agreement is reached or the decision of a referee has been rendered. 

5. Displacement allowances - (a) So long after a displaced employee's 
displacement as he is unable, in the normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position from which he was displaced, he 
shall, during his protective period, be paid a monthly displacement allowance equal to the 
difference between the monthly compensation received by him in the position in which 
he is retained and the average monthly compensation received by him in the position 
from which he was displaced. 

Each displaced employee's displacement allowance shall be determined by 
dividing separately by 12 the total compensation received by the employee and the total 
time for which he was paid during the last 12 months in which he performed sen/ices 
immediately preceding the date of his displacement as a result ofthe transaction (thereby 
producing average monthly compensation and average monthly time paid for in the test 
period), and provided further, that such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is 
less in any month in which he performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage increases) to which he would have been 
entitled, he shall be paid the difference, less compensation for time lost on account of his 
voluntary absences to the e.\tent that he is not available for service equivalent to his 
average monthly time during the test period, but if in his retained position he works in 
any month in excess ofthe aforesaid average monthly time paid for during the test period 
he shall be additionally compensated for such excess time at the rate of pay of the 
retained position. 

(b) if a displaced employee fails to exercise his seniority rights to secure 
another position available to him which does not require a change in his 
place of residence, to which he is entitled under the working agreement 
and which carries a rate of pay and compensation exceeding those of the 
position which he elects to retain, he shall thereafter be treated for the 
purposes ofthis section as occupying the position he elects to decline. 

(c) The displacement allowance shall cease prior to the expiration of the 
protective period in the event of the displaced employee's resignation, 
death, retirement, or dismissal for justiliable cause. 
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some other job security or other protective conditions or arrangements, he shall elect 
between the benefits under this Appendix and similar benefits under such other 
arrangement and, for so long as he continues to receive such benefits under the provisions 
which he so elects, he shall not be entitled to the same type of benefit under the 
provisions which he does not so elect; provided fiirther, that the benefits under this 
Appendix, or any other arrangement, shall be construed to include the conditions, 
responsibilities and obligations accompanying such benefits; and, provided further, that 
after expiration ofthe period for which such employee is entitled to protection under the 
arrangement which he so elects, he may then be entitled to protection under the other 
arrangement for the remainder, if any, ofthis protective period under that anrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating 
a transaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement offerees, shall give at least ninety (90) 
days written notice of such intended transaction by posting a notice on bulletin boards 
convenient to the interested employees of the railroad and by sending registered mail 
notice to the representatives of such interested employees. Such notice shall contain a 
full and adequate statement of the proposed changes to be affected by such transaction, 
including an estimate of the number of employees of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate in the following manner. 

Whhin five (5) days from the date of receipt of notice, at the request of either the 
railroad or representatives of such interested employees, a place shall be selected to hold 
negotiations for the purpose of reaching agreement with respect to application of the 
terms and conditions of this appendix, and these negotiations shall commence 
immediately thereafter and continue for at least thirty (30) days. Each transaction which 
may resuk in a dismissal or displacement of employees or rearrangement of forces, shall 
provide for the selection of forces ftom all employees involved on a basis accepted as 
appropriate for application in the particular case and any assignment of employees made 
necessary by the fransaction shall be made on the basis of an agreement or decision under 
this section 4. If at the end of thirty (30) days there is a failure to agree, either party to 
the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (5) days from the request for arbitration the parties shall select 
a neutral referee and in the event they are unable to agree within said five (5) days 
upon the selection of said referee then the National Mediation Board shall 
immediately appoint a referee. 

(2) No later than twenty (20) days after a referee has been designated a' 
hearing on the dispute shall commence. 

(3) The decision ofthe referee shall be final, binding and conclusive and shall 
be rendered within thirty (30) days from the commencement ofthe hearing ofthe 
dispute. 
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ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) ofthe Interstate Commerce Act), 
except for trackage rights and lease proposals which are being considered elsewhere, are 
as follows: 

ARTICLE I 

1. Definitions. - (a) 'Transaction" means any action taken pursuant to 
authorizations ofthis Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee ofthe railroad who, as a result of 
a transaction is placed in a worse position whh respect to his compensation 
and mles goveming his working conditions. 

(c) "Dismissed employee" means an employee ofthe railroad who, as a result 
of a transaction is deprived of employment with the railroad because ofthe 
abolition of his position or the loss thereof as the result ofthe exercise of 
seniority rights by an employee whose position is abolished as a result of a 
transaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be provided protection hereunder and extends 
from the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefrom, provided, however, that the protective 
period for any particular employee shall not continue for a longer period 
following the date he was displaced or dismissed than the period during 
which such employee was in the employ ofthe railroad prior to the date of 
his displacement or his dismissal. For purposes of this appendix, an 
employee's length of service shall be determined in accordance with the 
provisions of section 7(b) ofthe Washington Job Protection Agreement of 
May 1936. 

2. The rates of pay, rules, working conditions and all collective bargaining 
and other rights, privileges and benefits (including continuation of pension rights and 
benefits) of the railroad's employees under applicable laws and/or existing collecting 
bargaining agreements or otherwise shall be preserved unless changed by future 
collective bargaining agreements or applicable statutes. 

3. Nothing in this Appendix shall be constmed as depriving any employee of 
any rights or benefits or eliminating any obligations which such employee may have 
under any existing job security or other protective conditions or arrangements; provided, 
that if an employee otherwise is eligible for protection under both this Appendix and 
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17. This Agreement shall be effective upon not less than ten (10) days written notice 

from the company to the organization. 

Signed this day of, 2009 at Homewood, Illinois. 

For: GRAND TRUNK WESTERN For: AMERICAN TRAIN DISPATCHERS 
RAILROAD COMPANY; ASSOCIATION 
ILLINOIS CENTRAL 

By: By: 

By: Approved: 
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separation allowance may chose to accept a VSA under the provisions of the 

Collective Bargaining Agreement. 

13. Employees that b-ansferred from Troy to Homewood under provisions ofthis 

agreement may at their option and in lieu of any and all benefits provided by 

Sections 9 and 12 of the New York Dock conditions (Attachment "A"), be 

afforded special options as provided in Attachment "B." Such election shall be 

made at the time of transfer. 

14. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, for the btmsfer of work as indicated in the 

notice of February 3, 2009. The parties understand that in the future, other 

implementing agreements may be necessary to cany out the financial transaction 

set forth in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbibntion under 

Article I, Section 4 ofthe New York Dock conditions. 

15. Any dispute arising out ofthis Implementing Agreement and the Attachments 

will be handled by the General Chainnan with the officer designated to receive 

such claims and grievances for the Company. All unresolved disputes will be 

disposed of in accordance with the applicable provisions of New York Dock. 

16. The provisions ofthis Implementing Agreement have been designed to address a 

particular situation! Therefore, the provisions of this Implementing Agreement 

and the Attachments are without precedent or prejudice to the position of either 

party and shall not be referred to in any other case. 
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'"••- ;' 11. In the event any ofthe employees shown in Attachment C cannot hold a position 

under another GTW collective bargaing agreement (i.e. TCIU/GTW), cannot 

acquire a separation allowance as provided in paragraph 12, or cannot acquire a 

train dispatcher position in Homewood, such employees shall be eligible for a 

dismissal allowance in accordance with Article I, Section 6 of New York Dock. 

The Carrier shall provide the respective employee with the calculations used to 

determine his/her dismissal allowance within thirty (30) days of becoming a 

dismissed employee. The Carrier shall pay such dismissal allowance in the first 

pay period of each month. 

12. There shall be at least eight (8) separation allowances offered by the Carrier, 

which shall be determined in accordance whh Article I, Section 7 of New York 

Dock. Employees shall apply for a separation allowance in accordance with 

paragraph 3, which shall be awarded in seniority order. An employee awarded a 

separation allowance shall have the option to take it in a lump sum, payable 

within fifteen (15) days ofthe positions being abolished in Troy, or having it 

spread equally over a certain number of months to reach age sixty (60). Should 

an employee choose to have the separation spread over a certain number of 

months to reach age sixty (60), the first payment shall be made in the first pay 

period following the abolishment of positions and he/she shall continue to 

receive health benefits in accordance with the same provisions as active 

employees for each month in which the separation allowance is received. 

Notwithstanding the provisions of this Section, an employee who stands for a 
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determine his/her displacement allowance within thirty (30) days of assuming 

the clerical poshion. The Carrier shall pay such displacement allowance in the 

first pay period of the month following the month in which a displacement 

allowance is due. 

10. Nothing contained herein shall be construed as depriving any employee of any 

rights or benefits or eliminating any obligation which such employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under both New 

York Dock and some other job security or other protective conditions or 

arrangements, the employee shall elect between the benefits under New York 

Dock and similar benefits under such other arrangement and, for so long as the 

employee continues to receive such benefits under the provisions which the 

employee so elects, the employee shall not be entitied to the same type of benefit 

(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided further, that after expiration of the 

period for which such employee is entitled to protection under that arrangement 

which the employee so elects, the employee may then be entitled to protection 

under the other arrangement tbr the remainder, if any, of the protective period 

under that arrangement. There shall be no duplication or pyramiding of benefits 

to any employees, and the benefits under New York Dock, or any other 

arrangement, shall be construed to include the conditions, responsibilities and 

obligations accompanying such benefits. 
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covered by the ATDA-GTW agreements or, 2) the employee resigns, retires, 

becomes disabled, is dismissed from service or is promoted. Once a position 

established under Paragraph 2 is no longer subject to prior rights under this 

paragraph, it will, if necessary, be filled in accordance with the ATDA 

Agreement subject to paragraph 4 above. 

7. The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. 

8. Any employee determined to be a "displaced" or "dismissed" employee as a 

resuh of this transaction, who is otherwise eligible for protective benefits and 

conditions under some other job security agreement, conditions or arrangements 

shall elect in writing within sixty (60) days of being affected between the 

protective benefits and conditions ofthis agreement and the protective benefits 

and conditions under such other arrangement by giving written notification to 

the carrier's designated individual, with copy of such election to the employee's 

General Chairman. Should any employee fail to make an election of benefits 

during the period set forth in this paragraph, such employee shall be considered 

as electing the protective benefits and conditions ofthis agreement. 

9. GTW train dispatchers shown in Attachment C who e.\ercise their seniority to 

obtain a TCIU/GTW position shall be considered eligible for a displacement 

allowance in accordance with Article I, Section 5 of New York Dock. The 

Carrier shall provide the respective employee with the calculations used to 

4 
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Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers and 

not all separation allowances are claimed in accordance with paragraph 12, 

cleriqal positions, under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority roster. (See 

Attachment C). Employees who accept such clerical positions shall be 

considered displaced employees who retain rights to bid positions performing 

the dispatching work transferred to Homewood as such positions become 

available, and to transfer to such positions on the same terms and conditions 

applicable to those Troy train dispatchers who initially transfer to Homewood. 

They shall receive advance notice of such vacancies and be afforded a 

minimum often (10) days in which to bid. Failure to submit a bid will result 

in the surrender of all rights under this Agreement. 

Employees transferring from Troy to Homewood under provisions of this 

Agreement shall remain subject to ATDA representation and all agreements, 

including all National Agreements, in effect between the ATDA and GTW 

covering wages, rules and working conditions, subject to the modifications 

contained herein, until such time as a single Agreement is reached covering all 

ATDA-represented train dispatchers working at Homewood. 

Employees awarded positions created pursuant to paragraph 2 will retain prior 

rights to those positions based upon their relative seniority standing as 

transferred. These rights will only terminate in the event that 1) the 

transferring GTW employee successfully bids-to any other assignment not 
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IN THE MATTER OF ARBITRATION 

between 

NORFOLK AND WESTERN 
RAILWAY COMPANY 

and 

BROTHERHOOD OF MAINTENANCE OP 
WAY EMPLOYEES 

Pursuant to Article I, 
Section 4, Oregon Short Line 
R. Co.--Abandonment—Goshen 
390 I.C.C. 91 (1979) 

HEARING HELD AT NORFOLK, VIRGINIA, DECEMBER 19, 1988 

POST-HEARING BRIEFS SUBMITTED 
JANUARY 10, 1989 AND FEBRUARY 6, 1989 

•••N 

APPEARANCES 

Foir the Organization; 

John O'B, Clarke, Jr., Esq. 
Hlghsavr & Mahoney,'P.C. 

Williain E. LaRue, Vice-President 
r 

W. A. Bon, Esq., General Counsel 

For the Carrier; 

Jeffrey S. Berlin, Esq. 
Amy R. Doberman, Esq. 

Richardson, Berlin & Morville 

William P. Stallsmith, Jr., Esq. 
Senior General Attorney 

R. S. Spenski, Sr., Assistant Vice-President 
Labor Relations 

Mark S. MacMahon, Director, Labor Relations 
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PROCEDURAL CONSIDERATIONS 

This matter arises from the Carrier's determination to 

abandon three rail lines and discontinue service on a fourth 

line. Such action was approved by the Interstate Cotnmerce Com

mission, subject to imposition of the so-called Oregon Short 

Line ("OSL") labor protective conditions. As provided by Article 

I, Section 4 of OSL, the Organization seeks to formulate imple

menting agreements with respect to each of the four trans

actions. 

OSL Article I, Section 4 reads in pertinent part aa follows: 

4.- Notice and Agreement or Decision. - (a) Each ^ - ^ ^ - j ' : 
railroad contemplating a transaction which is subject """̂' 
to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement of 
forces, shall give at least ninety (90) days written 
notice of such Intended transaction by posting a 
notice on bulletin boards convenient to the interested 
employees of the railroad and by sending registered 
mail notice to the representatives of such interested 
employees. Such notice shall contain a full and 
adequate statement of the proposed changes to be 
affected by such transaction, Including an estimate 
of the number of employees of each class affected by 
the Intended changes. Prior to consummation the 
parties shall negotiate in the following manner. 

Within five (5) days from the date of receipt 
of notice, at the request of either the railroad 
or representatives of such interested employeea, a 
place shall be selected to hold negotiations for the 
purpose of reaching agreement with respect to appli
cation of the terms and conditions of thia appendix, 
and these negotiations shall commence Immediately 
thereafter and continue for at least thirty (30) days. 
Each transaction which may result in a dismissal or 
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displacement of employees or rearrangement of forces, 
shall provide for the selection of forces from all 
employees involved on a basis accepted as appropriate 
for application In the particular case and any 
assignment of employees made necessary by the trans
action shall be made on the basis of an agreement of 
decision under this section 4. If at the end of thirty 
(30) daya there is a failure to agree, either party 
to the dispute may 'submit it for adjustment in accord
ance with the following procedures [for arbitration]: 
• • • 

(b) No change in operations, services, facilitlea, 
or equipment shall occur until after an agreement is 
reached or the decision of a referee has been rendered. 

Notices were posted as to the four transactions on various 

' dates from June 8, 1988 to August 15, 1988, with copies sent 

to the respective General Chairman of the classes and crafts 

affected. In such letters, the Carrier stated its view that 

t.-f\'\ any "rearrangement of forces . . . will be met through the 

normal exercise of seniority" and concluded that it did not 

"anticipate the need for any agreements" with the Organizations 

as to such rearrangement. 

The Organization's General Chairman responded in each in

stance by expressing its wish, under OSL Article I, Section 4, 

to negotiate implementing agreemements, stating the Organi

zation would be available "a't our regular meeting location in 

Cleveland, Ohio". The Carrier expressed Its willingness to 

meet, but at the Carrier's headquarters in Norfolk, Virginia. 

This exchange gave rise to the procedural dispute which 

requires review here. 

In further correspondence with the Carrier, the General 

Chairman insisted on holding the proposed meetings in Cleveland, 
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relying upon the terms of letters exchanged on December 23 and 

December 30, 1968, In the first of these letters concerning 

the Carrier's centralizing its labor relationa work in Roanoke, 

an Assistant Vice President stated to the Organization's 

President: 

You further advised me that you would be willing 
to arrange to see that Section 6 noticesiwould be 
handled in Roanoke, but that you would li.ke for us 
to continue for the present- to meet the General Chair
man in Cleveland and St. Louis on other matters . . . 
I told you that I appreciate your arranging to have 
the Section 6 notices handled in Roanoke', and that we 
would make arrangements to continue to meet the 
General Chairman periodically in Clevelarid and St. 
Louis on other matters. 

The Carrier responded by stating it did not believe it 

waa "under any obligation" to meet in Cleveland. The Carrier 

cited the OSL provision that states "a place shall be selected 

to hold negotiations, for the purpose of reaching agreement". 

The Carrier again proposed to meet in Norfolk, simultaneously 

sending the Organization, between August 16 and-August 23, 1988, 

copies of proposed implementing agreements covering each trans

action. 

.After receisjinga further "demand" from ihe Organization 

to meet in Cleveland, the Carrier suggested that the matter 

be handled by telephone conference. This was not accepted. 

The Carrier then moved to bring the matter to arbitration as 

provided in OSL. Following agreement on selection of a neutral 

for the arbitration proceedings, the Organization's Vice-

President wrote to the Carrier on November 8', 1988, submitting 
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an Organization proposal for an implementing agreement, without 

retreating from the earlier disagreement concerning meeting 

place for negotiations. 

As a further note, the proposed implementation agreement 

offered by the Organization at the arbitration hearing differed 

in some respects from its November 8, 1988 version. 

As a result, the Organization seeks a negative answer 

to the procedural question at issue. The Organization presents 

the question in this form: 

Has the Carrier met the provisions of Article I, 
Section 4 of the OSL Conditions, as it relates to 
the selection of a place to hold negotistlons and the 
thirty (30) day time requirements after commencing 
negotiations, to make the issue of an appropriate 
implementing agreement a proper subject to arbi
tration as provided in the Conditions? 

There can be no doubt that both the Carrier and the Organ

ization failed to meet the Section 4 requirement that "a place 

shall be selected to hold negotiations". It follows that nego

tiations, in the sense of face-to-face meetings,did not "commence 

. . . and continue for at least thirty (30) days". It was the 

Organization, not the Carrier, which determined that imple

menting agreements were required. That objective could be 

achieved only if the Section 4 procedure is met, and the place 

of meeting Is obviously of much lesser significance than the 

actual exchange of views of the parties. This is especially 

true since OSL specifies that a place for meeting shall be 

selected, and this can be accomplished only by mutual agreement. 

The Organization's Insistence that the 1968 exchange of letters 
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must be read to apply to all circumstances involving claims 

and other matters arising out of the parties' agreements has 

an arguably sound basis. In the face of the Carrier's position 

that the 1968 letters are not so all-encompassing, some flex

ibility is required when dealing with ICC imposed conditions 

which carry their own mandate as to selection of place for nego

tiations. 

On the other hand, the Carrier's insistence on Norfolk 

as the only acceptable place for negotiations is also not con

ducive to the mutual selection directed by Section 4. 

What must be kept in the forefront for consideration, how

ever, is the patent purpose of Section 4 as an entity. Section 

4 requires advance notice of transactions, but it also provides 

a tnethod of prompt resolution of differences as to affected 

employees within specified time periods in order to permit the 

Carrier to go forward with its proposed operational changes. 

This procedure clearly was not intended to be held captive to 

a failure to select a place for negotiations. 

As to the negotiation process itself, the parties have 

nevertheless managed to exchange proposals for implementing 

agreements, despite the aforementioned difficulties. In addi

tion, the suggested provisions have been discussed in detail 

in pre-hearing briefs, in the arbitration hearing, and in post-

hearing briefs. The conclusion follows that the matter is fully 

ripe for arbitral review and decision. To hold otherwise would 

be to sanction delay, perhaps costly to the Carrier and prob

ably without benefit to the Organization. Such would be entirely 
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contrary to the intent of Section 4. Nor is there any assur

ance that, without third party intervention, the Issue of appro

priate place for negotiation would be expeditiously resolved 

even if the matter were returned to the parties, aa suggested 

by the Organization. 

Thus, in response to the question posed by the Organ

ization, the failure of both parties to "select" a meeting place 

does not make the issue of appropriate implementing agreements 

an improper subject for arbitration. 

FINDINGS 

Consideration now turns to the formulation of Implementing 

Agreements to meet the requirements of OSL Section 4 in relation 

to four proposed actions by the Carrier, as follows: 

Abandonment of 80.4 miles of line between 
Lafayette, Indiana and Gibson City, Illinois 

Abandonment of 21.9 miles of line between 
Frankfort and Linden, Indiana 

Abandonment of 4.8 miles of line in the area 
of Connersville and Beesons, Indiana 

Discontinuation of service in the area of Van 
Buren and Marion, Indiana. 

The Carrier proposes four separate Implementing Agreements, 

asking a finding that these "meet the criteria" set forth in 

Section 4. The Organization offers one text for an Implementing 

Agreement, to be adapted to each abandonment or discontinuance, 

and seeks a finding that this is a "proper resolution to the 

dispute". 
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The Carrier anticipates that the Lafayette-Gibson City 

abandonment will result In the elimination of one Maintenance 

of Way Foreman and three Laborer positions. The Frankfort-Linden 

abandonment involves the anticipated elimination of one Main

tenance of Way Laborer. As to the Connersville-Bessons aban

donment and the Van Buren-Marion service discontinuance-, the 

Carrier anticipates that no employeea will be adversely affected, 

since no traffic has originated or terminated on either line 

for at least two years. 

The Carrier's proposed Implementing Agreements are limited 

to acknowledging the number of positions to be eliminated and 

stating that affected employees are covered by OSL conditions. 

As will be seen, the Organization's proposed Implementing Agree

ment concerns a number of specific matters relating to the trans

actions, to be discussed further below. 

The Carrier contends that for these "simple transactiona", 

its proposed texts are sufficient. The Carrier warns against 

any arbitrated agreements which might confer benefits not found 

in OSL conditions. The Organization argues that its proposals 

are intended to spell out with some specificity benefits man

dated in OSL and are also concerned with the possible effects 

on employees as a result of events which may follow the trans

actions . 

The Referee determines, at the outset, that the Organi

zation may properly raise concerns for which resolution may 

be found in the terms of an Implementing Agreement. The Car

rier's concise statement that affected employees are covered 
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by OSL conditions, without more, obviously does not address these 

concerns. The Referee is guided by the Interstate Commerce Com

mission's June 3, 1981 decision in Finance Docket No. 29096, 

Durango & Sllverton Narrow Gauge RR Co. - Aequlaition and 

Operation, which statea as follows: 

Realizing the delicacy of the issue of reassign
ment or dismissal, we incorporated into Oregon III 
the provision that the parties come to a mutual 
agreement on that subject. Section 4 provides that 
when a transaction may result in a dismissal or 
displacement of employees or rearrangement of forces, 
such a rearrangement or displacement "shall be made 
on the basis of an agreement or decision under this 
Section 4." We contemplated bilateral talks which 
would produce a mutual agreement on the "rearrangement 
of forces." 

The role of the referee comes into play when the 
parties fail to reach an agreement. When bilateral 

M^?-', talks break down, the referee's decision becomes 
'?̂,;.:-;;̂'' a substitute for a mutual agreement. Because hia 

decision is "final, binding, and conclusive," and 
must be obeyed by the parties, the referee must 
render an opinion as to every Issue or subject 
which would be discussed during bilateral nego
tiations between the carrier and employee repre
sentatives. The referee Is to reconcile all dis
putes over which he has Jurisdiction. Given the 
importance of reassignment and displacement, a referee 
should play a major role in formulating or devising 
a scheme for the rearrangement of forces where the 
parties have not been able to settle this matter. 

For the sake of convenience, the Referee will determine 

the terms of a single Implementing Agreement, with the under

standing that, by Introduction of the necessary preliminary 

information, this can readily be adapted to four separate agree

ments, one for each transaction. The language as proposed by 

the Carrier is for the most part duplicated in that proposed 

by the Organization, and this will form the first portion of 
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the Implementing Agreement, What follows, then, will be a review 

of each of the proposals made by the Organization. In summary, 

the Organisation seeks provisions to cover these topics (as 

well as other less significant textual exposition): 

1. The process of filing and maintaining claims 
for benefits 

2. Definitions relative to entitlement for moving 
expenses and losses from home removal 

3. Reference to separation allowances, as provided 
in OSL Section 7. 

4. Use of the Carrier's Maintenance of Way 
employees in salvage work on abandoned track 

3. Employment rights for employees in the event 
of sale and subsequent use of abandoned track 

6. Distribution of copies of the Implementing 
Agreement. ,£'y^ -̂

Each of these will be separately considered. (Citation 

of "Section" refers to the Organization's proposal, while "OSL 

Section" refers to the appropriate portion of OSL Article I.) 

Filing and Maintaining Claims for Benefits 

The Carrier's proposal includes sample forms to be used 

by employees making request for benefit entitlements. The Organ

ization provides samples of forms which It considers less cumber

some. Since it will be the Carrier which is paying benefits, 

if and when appropriate, it is reasonable that it may designate 

the type of form to be used for this purpose. 

The Organization would require affected employees to file 

applications with the Carrier's "highest designated officer". 

-10-

^ ' • V - ' . 

P0530 



It also seems reasonable to permit the Carrier to determine the 

proper channel for processing benefit applications. 

Relocation Definition 

In its proposed Section 6, the Organization seeks to include 

a specific definition of "change in residence" as it may apply 

to OSL Sections 9 and 12. This is the familiar "thirty mile" 

test. As the record shows, such has been Included in many other 

implementing agreements. Legislative and Judicial citation both 

for and against the inclusion of a definition is abundant. The 

Carrier argues that inclusion of the 30-mile test could prove a 

windfall to employees where new work location and/or residence 

distance might Involve only a few niles. The Carrier contends 

that OSL Section 11, Involving arbitration of disputes, is suf

ficient to resolve any problems here. 

The Organization argues that definition becomes significant 

not only as to actual change of residence but in the application 

of OSL Sections 5(b) and 6(d), wherein employees must determine 

whether or not they are required to accept a position 'elsewhere. 

On balance, the Referee finds that the dangers of a wind

fall benefit carry less weight than the advantages of clarification 

of the provisions of OSL Sections 9 and 12. Inclusion of the 

definition plows no new ground and does not. In the Referee's 

view, extend or exceed OSL conditions. 

Separation Allowances 

OSL Section 7 provides that dismissed employees shall 

have the option of electing a specific lump sum payment aa 
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separation allowance. The Organization's proposed Section 7 would, 

first, simply repeat this provision and second, add such right 

for displaced employees. In support of this, the Organization 

refers to a past Instance where displaced employees had been 

granted such allowance. Nevertheless, the Referee concludes that 

such expansion of OSL Section 7 goes beyond the intended scope 

of OSL and is thus not appropriate in the Implementing Agreement. 

Salvage Work 

The Organization raises the question of assignment of 

salvage work which may be performed at the Carrier's direction 

on lines after they are abandoned. The Carrier contends that this 

provision is inappropriate in that such work assigned can be 

"properly handled" under the existing scope rule of the schedule 

agreement. During the arbitration procee'dings, the Organization 

modified its position. The suggested modification would preserve 

existing agreement rules in the event such salvage work is per

formed. This clarification is appropriate and does not grant . 

any additional rights to the Organization beyond the scope of 

OSL conditions. 

Employment Opportunities On Sale of Line 

In its proposed Section 8(b), the Organization seeks a 

provision concerning the possible eventuality of sale of abandoned 

track to a purchaser who may subsequently use the line. The Organ

ization wishes to include in the Implementing Agreement a purchase 

stipulation binding the Carrier to notify affected Maintenance 
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of Way employees holding seniority on the line as to employment 

opportunities with the further stipulation that such employees 

"desiring positions shall be given first priority hiring, in 

seniority order". Notification to the General Chairman is also 

^sought. 

The Organization points out that such proposal does not 

Impose protective conditions on the purchaser, nor does it go 

to the terms of any existing sale contract. Rather, the Organ

ization views this proposal as a legitimate obligation on the 

Carrier as to "protective arrangements" for affected employees. 

The Organization relies in part on the applicability of 

Section 405 of the Rail Passenger Service Act (45 U.S.C, Section 

S65(b)), which requires in Section 405(a) that railroads "provide 

fair and equitable arrangement to protect the Interest of em

ployees", and in Section 405(b) that such arrangements Include 

"(2) the continuation of collective-bargaining rights; , , . 

[and].(4) assurances_.of. pri.orlty .of.xeeinplQyinent of emplpyee.s 

terminated or laid off". The Carrier disputes that this pro

vision is fully applicable in the situation here. Whether or 

not Section 405 is applicable, the Referee notes the reference 

in Section 405(b) to "reemployment", which can reasonably be seen 

to refer to reemployment _b̂  the Carrier. 

These transactions do not Involve coordination of lines 

by a single carrier or a merger, which bring different con

siderations i'nto play. In sum, the conclusion must be reached 

that the requested restriction on the Carrier's terms of sale 
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in a hypothetical eventuality is not encompassed In the OSL con

ditions which the Carrier must provide. 

Distribution of Copies of Agreement 

As a minor point, the parties are in dispute concerning 

distribution of the Implementing Agreement to employees. The 

Referee sees no onerous burden on the Carrier to distribute copies 

to those employees assigned to the affected lines, those affected 

by the exercise of displacement rights by such employees, as well 

as those employees who may request a copy. 

Other Matters 

The Referee has reviewed the full texts of the agreements 

as proposed by both parties and the argument related thereto. 

Failure to discuss other matters within these Findings does not 

indicate lack of consideration of such matters. Where such pro

posals are not included in the Implementing Award, they have been 

deemed to be inappropriate and/or redundant. 

A W A R D 

The Implementing Agreements, adapted as appropriate in 

the Introductory section to each transaction, shall be as provided 

in Appendix A, which is incorporated in this Award. 

HERBERT L. MARX, Jr., Referee 

NEW YORK, N.Y. 

DATED: March 1 3 , 1989 
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APPENDIX A 

IMPLEMENTING AGREEMENT 
BETWEEN 

NORFOLK AND WESTERN RAILWAY COMPANY 
(LINES OF THE FORMER NICKEL PLATE RAILROAD) 

AND ITS EMPLOYEES REPRESENTED BY 
THE BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

WHEREAS, Norfolk and Western Railway Company has filed 

with the Interstate Commerce Commission an application for a 

certificate permitting the abandonment of its line of railroad 

between 

(specify line); 

and 

WHEREAS, regulatory approval for this abandonment was 

granted by the Interstate Commerce Commission's certificate and 

decision in Finance Docket No. AB-290 (Sub-No. )i and 

WHEREAS, the Interstate Commerce Commission Imposed the 

employee protective conditions described in its decision in 

Oregon- Short -Line-Rallgoad—Company-^ Abandonment-^—Goshen..-160, . 

ICC 91 (1979), (a copy of the I.C.C. Decision is made a part of 

this Agreement aa Attachment "A" and a copy of the Oregon Short 

Line Conditions is made a part of this Agreement as Attachment 

"B"), and 

WHEREAS, pursuant to Article I, Section 4 of the Oregon 

Short Line conditions, Norfolk and Western has served Notice of 

its intentions to its employees concerning the aforedescribed 

abandonment and discontinuance; 

NOW, THEREFORE, IT IS AGREED: 

Section 1. As a result of the abandonment of the Norfolk and 

Western line described above, the following positions will be 
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abolished: 

POSITION HEADQUARTERS 

(Insert positions and headquarters: if none, so state) 

Section 2. (a) The provisions of the current working agreement 

between the Brotherhood of Maintenance of Way Employes and the 

Norfolk and Western Railway Company (New York, Chicago & St. Louis 

Railroad Company) will govern the assignment, displacement, or 

other disposition of maintenance of way employees affected by 

the transaction as described above, 

(b) Employees affected as a result of this trans

action will be afforded the benefits prescribed by the ICC as 

set forth in the Oregon Short Line Railroad Company - Abandonment 

- Goshen employee protective conditiona which are, by reference, 

incorpo-r-ated -herein- and--made-a~pa-r-t-hexeoJÊ .—Co-py~of- such...conr= . 

ditions is attached hereto and identified as Attachment A. Copy 

of Request for Entitlement Form and Claim Form are appended as 

Attachments B and C. 

(c) The filing of the initial claim for benefits, 

as provided in Article I, Section 5 (Displaced), Article I, Section 

6 (Dismissal), Article I, Section 7 (Separation), and Article I, 

Sections 9 and 12 (Moving and Relocation Expenses) shall be made 

with the Carrier's designated officer. Upon receipt of the initial 

claim, the Carrier shall promptly respond as to the acceptance 

or denial of the claim. If such claim is to be denied, the Carrier 
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shall so advise the employee and his designated representative 

of the reason for such denial. 

Section 3. An employee will be entitled to the applicable bene

fits provided in Section 9 (Moving Expenses) and Section 12 (Losses 

From Home Removal). The term "change in residence" means transfer 

to a work location which is located either (a) outside a radius 

of thirty (30) miles of the employee's former work location and 

further from his residence than was his former work location or 

(b) is located more than thirty (30) normal highway route miles 

from his residence and also further from his residence than was 

his former work location. 

Section 4. Neither the Interstate Commerce Commissioa orders 

nor thia Implementing Agreement may be read as authorizing the 

abrogation, modification or supersession of any applicable pro

vision of any agreement between the Carrier and the Brotherhood 

--QJL..MaljLten?'..nce_.i?f._WaX_l™P.A.?i£̂ ...*'.̂ sn, and if, the Carrier salvages 

the material on any line to be abandoned pursuant to the ICC order 

Involved In this transaction. 

Section 5. This Implementing Agreement with all attachments 

referred to herein shall constitute the required agreement as 

stipulated in Article I, Section 4 of the Oregon Short Line 

protective conditions. 

Section 6. A copy of this Implementing Agreement with all attach

ments will be furnished to employees assigned to the line as 
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described in Section 1 above, employees affected by the exercise 

of displacement rights by such employees, and those employees 

who may request a copy. 

Section 7. The provisions of this Implementing Agreement shall 

become effective on fifteen days' written notice by the Carrier 

to the Brotherhood of Maintenance of Way Employes, 

Mi 
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. - • ATTACHMENT B . - • ^ .. - , 

' ' ' NORFOLK SOUTHERN CORPORATION 
NORFOLK AND WESTERN RAILWAY 

SOUTHERN RAILWAY 

Request Eor Entitlement to Benefits. 

Instructions: This Entitlement to Benefits Form is to assist the 
Employee and the Company in determining whether the 
Employee has been adversely affected by the merger, 
coocdination, consolidation or abandonment. We wish 
to do this as pcompbly as possible in ocdec to 
expedite valid claims for displacement or dismissal 
allowances. You may help by completing the form with 
as many helpful facts as will assist the Company in 
its initial determination as to whether you have been 
adversely affected. 

Completed forms should be forwarded to: 

Mc. G. C. Edwards 
Asst. oicectoc Labor Relations 
Norfolk Southern Cocpocation 
8 N. Jefferson Street 
Roanoke, VA 24042-0024 

Notice of: [ ] Placement in a worse position with respect to my 
compensation and rules governing my wbcking 
conditions. 

[ ] Depcivation of Employment. 

Name: SSA No. 

Address: 

Occupation: Location: 

Seniority Roster No.: Seniority Date: 

Seniority Standing: Oistrict: 

1. Identify agreement under which compensation is due: 

2. What date were you first placed in a worse position or deprived 
of employment? 

How? [ ] Position Abolished. [ 1 Displaced by 
(Name) 

[ ] Other. Explain 

3(a). What position did you hold immediately prior to the date 
shown in item 2? 
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Position Location 

Rate of pay (specify hourly, daily, monthly) 

(b) What position do you currently hold? 

Position Location 

Rate of pay (specify hourly, daily, monthly):. 

4. Identify the transaction involved in your being placed in a 
wotse position oc deprived of employment: 

5. Explain in detail (to the extent possible) how the ttansaction 
changed your work situation and caused you to be adversely 
affected. 

6. Compensation Data; (If available) 

List the amount of compensation you received in the last twelve 
- months--in-which- you-pecformed-service-i-mrnediate-l-y pr-ior~to the— 

month i n which you were a f f e c t e d . 

Month Year Compensat ion Month Year Compensation 
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NATIONAL RAILWAY LABOR CONFERENCE 

1901 L STREET. N.W., WASHINGTON. D.C. 2003e/AREA COOE: 202462-7200 

CflAKLESL HOPKINS, Jr. 

Oiainnan 

ap.LQ! G.F.iM>aas 
Vice Chaiman and Vice ChainmHi 

Geoenl OHUMI R - ^ - " ^ 
Dfacdar of Lalnr Rebttou 

J u n e 2 1 , 1989 

CIRCULAR MO. 15-203 

TO MEMBER ROADS: 

Aa information, there is attached copy of an award rendered Febniary 9̂  
1989 by Neutral Member John B.-LaRocco in the matter of arbitration between the 
Brotherhood of Railroad Signalmen emd Norfolk Southem (^rporation involving the 
application of the New York Dock protective conditions pursuant to ICC Finance 
Docket NO. 29430 (Sub. No. 1). -Also attached is the Labor Member's Dissent 
thereto. 

^^%'>;) Also enclosed is an award rendered March 13, 1989 by Referee Herbert L. 
Marx, Jr., in the matter of arbitration between the Brotherhood of Maintenance 
of Way Employes and Norfolk and Western Railway Company involving application 
of the Oregon Short Line protective conditions pursuant to ICC approved line 
abandonments and discontinuance of service. 

Very truly yours, 

R. T. KELLY 

Director Labor Relations 
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ARBITRATION COMMITTEE 

In the Matter of the 
Arbitration Between: 

NORFOLK & WESTERN RAILWAY 
COHPANY, SOUTHERN RAILWAY 
COMPANY and CENTRAL OF 
GEORGIA RAILROAD COMPANY, 

Cazrriers, 

and 

BROTHERHOOD OF RAILROAD 
SIGNAIMEN, 

Organization. 

Pursuant to Article I, 
Section 4 of the 
New York Dock Conditions 

ICC Finance Docket No. 
29430 (Sub-No. 1) 

Roanoke Signal Shop 
Coordination 

OPINION AND AWARD 

Hearing Date: 
Hearing Location: 

Date of Award: 

October 11, 1988 
Norfolk, Virginia 
February 9, 1989 

MEMBERS OF THE COMMITTEE 

Employees' Member: 
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OPINION OF THE COMMITTEE 

I. INTRODUCTION 

On March 19, 1982, the Interstate commerce Commission (ICC) 

approved the Norfolk Southern Corporation's application to 

acquire the Norfolk and Western Railway Company (NW), the 

Southem Railway company (SR) and their affiliated and/or 

subsidiary railroad enterprises. Norfolk Southern Corporation-

Control-Norfolk and Western Railwav. Co. and Southem Railwav. 

F.D. No. 29430 (Sub-No. 1), 366 I.C.C. 173 (1982). The SR did 

and does own all Central of Georgia Railroad Company (CG) stock. 

To compensate and protect employees affected by the merger, the 

ICC imposed the employee merger protection conditions set forth 

in New York Dock Railway-Control-Brooklyn Eastern District 

Terminal, 360 I.C.C. 60, 84-90 (1979); affirmed. New York Dock 

Railwav v. United States. 609 F.2d 83 (2nd Cir. 1979) ("New York 

Dock Conditions") on the Norfolk Southern Corporation (NS), the 

NW and the SR pursuant to the relevant enabling statute. 49 

U.S.C. §§ 11343, 11347; 366 I.C.C. 173, 229-231 (1982). 

Although Section 4 of the New York Dock Conditions 

contemplates adjudication by a single arbitrator, the parties 

agreed to estaiblish this tripartite Arbitration Committee to 

decide this dispute.^ The Arbitration Committee was formed under 

Section 4 without prejudice to the Organization's position that 

this Committee lacks jurisdiction'over this case. 

•"• All sections pertinent to this case appear in Article I of the 
New York Dock Conditions. Thus, the Committee will, only cite the 
particular section number. 
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The Committee received pre-hearing submissions from both 

parties and it entertained extensive oral argument during the 

October 11, 1988 hearing. The parties elected to file post-

hearing briefs which the Neutral Member received on or before 

December 7, 1988. At the Neutral Member's request, the parties 

waived the thirty-day time limitation, set forth in Section 

4(a)(3) of the New York Dock Conditions, for issuing this 

decision. 

II. BACKGROUND AND SUMMARY OF THE FACTS 

The NW operates a signal repair shop at Roanoke, Virginia. 

SR and CG employees- perform shop signal repairs for their 

respective railroads at a shop located in East Point, Georgia. 

While SR and CG workers perform signal repairs under a common 

roof, the East Point shop is not a coordinated facility. SR 

signalmen (currently four) repair SR signal devices and are 

govemed by the SR Schedule Signalmen's Agreement while a CG 

Relay Repairman (presently one position) performs repairs on CG 

signal mechanisms under the CG signalmen's Agreement, 

On April 13, 1988, the Carriers notified the Organization of 

their "...plan to coordinate the work performed by Central of 

Georgia and Southern Railway signal employees in the East Point, 

Georgia Signal Relay Repair Shops into the Norfolk and Western 

Signal Relay Repair Shop at Roanoke, Virginia." The Carriers 

estimated that the coordination would result In the elimination 

of two Signalmen positions. The Carriers will reap substantial 

savings and economic efficiencies by having all NW, SR and CG 

signal shop repair work performed at Roanoke. Besides the 
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economics of scale associated with the coordination, the Carriers 

will make more productive use of the NW's Roanoke shop which is 

much newer than the East Point facility and has ample capacity to 

absorb the influx of SR and CG shop signal repair work. The 

parties stipulated that the planned coordination was not 

expressly stated in the Carriers' application to the ICC in the 

1982 control case. 

The parties held three days of face-to-face negotiations.^ 

They met on May 25-26, 1988 and June 30, 1988. At the initial 

conference, the Carriers proposed an Implementing Agreement which 

merely affirmed that the New York Dock Conditions would apply to 

employees dismissed or displaced due to the coordination. Either 

shortly before or at the June 30, 1988 meeting, the Carriers 

embellished their prior proposal by giving East Point workers an 

opportunity to follow their work to Roanoke; permitting those 

employees who treuisferred to Roanoke to retain their SR or CG 

seniority; providing that the seniority dates of C6 or SR workers 

who go to Roanoke be dovetailed into the NW Eastern Region 

Signalmen's seniority roster; and promulgated a "prior rights" 

process for filling subsequent vacancies at the coordinated 

facility. Under the Carriers' prior rights proposal, subsequent 

vacancies on cUiy Roanoke position occupied by a worker, who had 

transferred from the SR or the CG, would be advertised across the 

^ The Organization conducted negotiations with the Carriers but 
reserved the right to later raise its jurisdictional contention. 
In its April 27, 1988 letters replying to the Carriers' April 13, 
1988 notices, the Organization asserted that Section 4 of the New 
York Dock Conditions was inapplicable to the transfer of ,shop 
signal repair work. 
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NS system. Employees from the vacating incumbent's seniority 

district would hold a preferential right to the vacancy. The 

process would apply to each successive vacancy but a position 

would lose its "prior rights" status if no employee from the 

incumbent's seniority district bid on and filled the vacancy. 

Prior to the June 30, 1988 conference, the Organization 

proffered a proposed implementing agreement which not only 

incorporated the New York Dock Conditions but also contained 

terms covering a plethora of other subjects. The Organization's 

proposed implementing agreement included terms Which would grant 

signal workers pecuniary benefits in excess of those prescribed 

in the New York Dock Conditions; preserve the applicability of 

SR, NW and CG scope rules to signal repair work performed at the .̂.̂̂... 

Roanoke Shop (presumably based on the' property where the work"'̂  "" 

originated); ̂  provide that CG and SR employees who move to 

Roanoke would continue to work under their present CG or SR 

Schedule Agreements; prohibit the Carriers from contracting out 

any work covered by the scope of any one of the three schedule 

agreements; force the parties to negotiate a contract to clarify 

the implementing agreement before the Carriers place the 

^ Nonetheless, the Organization acknowledged that CG and SR 
signal repair work will be commingled vith similar NW work at the 
coordinated facility. [TR 66, 81, 124] Consequently, the 
coordination will render it impossible to preserve these separate 
scope rules. The Organization further conceded that a Section 4 
arbitration panel could write an implementing agreement which 
allows work to cross scope rule boundaries but -the concession 
should not be construed as a relinquishment of the Organization's 
right to raise (in court) its fundamental argument that the ICC's 
New York Dock Conditions cannot abrogate, change, amend or delete 
any collective bargaining provision or any collective bargaininc 
right. [TR 50, 90-91] 
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coordination into effect; automatically certify that all Roanoke 

signal shop workers'are affected by the coordination and entitled 

to New York Dock benefits;* impose certain notice requirements:on 

the Carriers; vest employees with benefits under other protective 

arrangements in lieu of New York Dock entitlements; and 

permanently allocate coordinated shop positions to the NW, SR and 

CG. The Organization also attached a Memorandum of Agreement to 

its proposal granting signal employees the exclusive right to 

perform all signal case wiring and/or fitting work although the 

Organization contends that current NW, SR and CG scope rules 

already cover such work. However, the Organization raised the 

signal case wiring issue for two reasons. First, two Public Law 

Boards adjudged that the NW's and SR's purchase of pre-wired 

signal cases did not violate the NW and SR scope rules. [See 

Public Law Board No. 2044, Award No. 4 (Van Wart)" and Public Law 

Board No. 3244, Award No. 21. (Schienman) ]. Second, the 

Organization successfully tied a similar Memorandum of Agreement 

* At the arbitration hearing, the Organization explained that it 
did not intend to automatically certify all NW, CG and SR signal 
shop workers. Instead, the Organization wanted assurances from 
the Carriers that, if they were detrimentally affected now or in 
the future, Roanoke signal shop workers would have access to New 
York Dock benefits and any additional benefits contained in the 
implementing agreement. [TR 145-146] However, Section 2(a) of 
the Organization's proposed implementing agreement states that 
all named employees "...will be considered as adversely affected 
as a result of the implementation of the provisions of this 
Memorandum, of Agreement...." The clear and unambiguous Section 
2(a) language would establish an absolute presumption that all 
workers at Roanoke and East Point (even those who decline to 
follow their work) are adversely affected by the coordination. 
Nevertheless, the controversy is moot because the Organization 
realizes that only employees who are actually and adversely 
affected by the coordination are entitled to benefits. 
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to an April 14, 1987 New York Dock implementing agreement it 

negotiated (not arbitrated) with CSX Transportation, Inc.' 

While there is a factual conflict over whether or not the 

Carriers bargained in good faith, the parties concur that they 

each deemed the other's proposed implementing agreement 

vinacceptable. Thereafter, the Carriers invoked interest 

arbitration pursuant to Section 4 of the New York Dock 

Conditions. The Carriers withdrew their second proposed 

implementing agreement and now ask this Committee to adopt an 

implementing agreement which is substantially similar to its 

original proposal. The Carriers' third proposal would permit 

East Point employees to bid on whatever new positions the NW 

established at Roanoke as a result of the coordination. (If the/-

coordination will result in the elimination of two positions, the 

Carriers will only be creating three new positions at Roanoke.) 

If SR and CG employees at East Poin-b transfer to Roanoke, their 

seniority would be dovetailed into the appropriate NW seniority 

roster. The Carriers' third proposal does not contain the 

retention of seniority and prior rights provisions found in their 

second proposal. Arbitration under Section 4 of the New York 

Dock Conditions is not final offer arbitration and, thus, the 

Carriers are free to retract proposals that they made in the quid 

-pro quo spirit of negotiations. The Carriers are not estopped 

from urging this Committee to adopt their third proposal as the 

implementing agreement to cover this transaction. On the other 

hand, the Organization petitions us to adopt its implementing 

agreement which we described in the preceding paragraph. 
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III. STATEMENT OF THE ISSUES 

This case raises three major issues: 

1. Does this Committee have subject matter jurisdiction? 

Stated differently, is the Carriers' intended signal shop repair 

work coordination a transaction within the meaning of Section 

1(a) of the New York Dock Conditions? 

2. Did the Carriers negotiate in good faith with the 

Organization over the terms and conditions of an implementing 

agreement during the minimum thirty day bargaining period in 

accord with Section 4(a) of the New York Dock Conditions? 

3. Assuming that this Committee has jurisdiction, what is 

the appropriate substantive content of an implementing agreement? 

An ancillary issue is whether transferring SR and CG employees 

will be governed by' some or all the provisions of the SR or CG 

Schedule Signalmen's Agreements. 

IV. THE POSITIONS OF THE PARTIES 

A. The Carriers' Position 

Although 'the instant signal shop repair coordination was not 

mentioned in the Carriers' application in the control case, it is 

the type of post-acquisition coordination which the ICC 

anticipated that the Carriers might implement subsequent to the 

ICC's approval of the acquisition. The ICC implicitly condoned 

future transactions which enhance operational efficiencies. The 

Commission understood that the Carriers would " ...realize a 

number of benefits related to coordination of shop and repair 

facilities...." 366 I.C.C. 173, 212. The ICC also observed that, 

"It is possible that further [employee] displacement may arise as 
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additional coordinations occur." [Brackets added for 

clarification] IdL. at 230. In his November 26, 1980 verified 

statement, NW President Claytor informed the ICC that the 

Carriers might conduct future coordinations. The Orgamization 

quotes portions of the Carriers' application out of context. 

While the application suggested that the Carriers did not intend 

to coordinate signal work at Cincinnati, Ohio, they did not 

promise the ICC that they would never coordinate signal work 

elsewhere. In other railroad merger cases, the ICC has held that 

its approval in the control case extends to future coordinations 

which might reasonably be expected to flow from the original 

transaction. CSX-Control-Chessie and Seaboard Coast Line. F.D. 

28905 (Sub-No. 22), ICC Decision issued June 25, 1988. rSee .̂  

also. NW/SR v. ATDA. NYD § 4 Arb. (Harris; S/19/87) ? affirmed, 

Norfolk Southern Corporation-Control-Worfolk and Western Railway 

Co. and Southem Railwav. F.D. 29430 (Sub-No. 20), ICC Decision 

dated May 24, 1988.] In the Union Pacific merger case, the ICC 

refused to condition future transfers of work on the carriers' 

attainment of the ICC's express approval following notice and an 

opportunity for hearing. Union Pacific Railroad-Control-Missouri, 

Pacific Railroad. 366 I.C.C. 462, 622 (1982). The Organization 

admitted at the arbitration hearing that if the Carriers formally 

asked the ICC for authorization to coordinate the two signal 

shops, the ICC would summarily grant their request. 

The Carriers sincerely attempted to reach a negotiated 

implementing agreement with the Organization. By providing 

signal employees on the C6 and SR with prior rights, the Carriers 
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thought that its second proposal • had addressed most of the 

Organization's concerns. Contrary to the Organization's 

allegation, the Carriers did not use this Section 4 arbitration 

proceeding as leverage to force the Organization to execute the 

Carriers' proposed implementing agreement. Similarly, the 

Carriers did not mislead the Organization into believing that the 

coordination encompassed solely relay repair work. The Carriers' 

April 13, 1988 notice indicated that all work performed by the 

East Point Signal Shop employees would be shifted to Roanoke. 

The Organization's bad faith bargaining charge is insulting. Out 

of 240 coordinations, the Carriers have had to resort to interest 

arbitration in only five instances. Due to the Organization's 

intransigence, a negotiated agreement was not possible in this 

particular case. The Organization broke off negotiations because 

the Carriers rightly refused to consider its Memorandum of 

Agreement which would bar the Carriers from purchasing prewired 

signal cases. 

The Organization misunderstands the essence of this 

coordination. Following the movement of work from East Point to 

Roanoke, there will no longer be any CG or SR signal repair work. 

All signal shop repairs will be NW work. Since the work will be 

commingled, any device, regardless of whether it originated on 

the NW, SR or CG, will be repaired by an NW employee in the 

signal shop. The Carriers, not the Organization, design the 

parameters of the coordination and- decide which property will 

perform shop signal repair work. Under the controlling carrier 

concept, the work is placed under the collective bargaining 
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agreement in effect at the location- receiving the work. RYA v. 

MP/UP. NYD § 4 Arb. (Seidenberg; 5/18/83). Section 4 compels the 

parties to submit their disputes to binding interest arbitration 

so that the approved transaction can be consiimmated despite 

restrictions in existing collective bargaining agreements or 

employee rights under the Railway Labor Act. Denver and Rio 

Grande Westem Railroad Company-Trackage Rights-Missouri Pacific 

Railroad Com-panv. F.D. No. 3000 (Sub-No. 18), I.C.C. Decision 

dated October 19, 1983; Maine Central Railwav Comoanv. Georgia 

Pacific Corporation and Springfield Terminal Railwav Companv. 

Exemption from 49 U.S.C. 11342 and 11343, F.D. No. 30532, ICC 

Decision dated August 22, 1985. This Committee is absolutely 

bound to follow the ICC's pronouncement since it derives its •̂.'̂ •. 

authority from the Commission. United Transportation Union v. 

Norfolk and Western Railwav Company. 822 F.2d 1114 (D.C. Cir. 

1987). If SR and CG signalmen carried their respective schedule 

agreements with them to Roanoke, the carriers would have to apply 

three separate pay, discipline, displacement and bidding 

provisions effectively nullifying any savings generated from the 

transaction. Of course, the Organization may handle the 

representation of the transferring employees as it sees fit but 

it cannot import the SR and CG Schedule Agreements to Roanoke. 

The Carriers vehemently object to virtually every provision 

in the Organization's proposed implementing agreement. The 

Organization's proposals concerning signal case wiring and a ban 

on contracting out work are outside the ambit of negotiation and 

arbitration under Section 4 of the New York Dock Conditions. 
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These subjects do not concern the rearrangement of shop signal 

forces or the equitable selection of employees to perform the 

coordinated work. If the organization wants to bargain about 

signal cases or subcontracting, it should serve a Section 6 

notice under the Railway Labor Act. The organization improperly 

seeks relocation expenses for transferring employees under 

Article XII of the January 12, 1982 National Signalmen's 

Agreement in lieu of less favorable expense reimbursements in the 

New York Dock Conditions because Article XII applies solely to 

intracarrier transfers. The Organization's implementing 

agreement designates each Roanoke shop position as an NW, SR or 

CG job. Such a provision serves to incorporate SR and CG 

seniority districts into the Roanoke Shop which is equivalent to 

carrying forward the CG and SR Schedule Agreements. . The 

Organization is also half-heartedly attempting to dictate the 

number of positions the-Carriers must maintain in the coordinated 

facility. The Organization is again invading management's 

prerogative to determine the parameters of the transaction. 

Moreover, the Organization's proposal is unworkable since 

whenever a displacement occurs, say on the SR, -the SR employee 

could bump a Roanoke Shop worker compelling him to move . to a 

faraway point on the SR system. Sections 5 and 11 of the 

Organization's proposed implementing agreement are unacceptable 

because they would require the parties to reach another contract 

before the Carriers could effectuate the coordination. There is 

no language in the New York Dock Conditions allowing the 

Organization to postpone implementation of the coordination once 
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an implementing agreement is negotiated or arbitrated. Side 

Letter No. 1 and Section 6 of the Organization's implementing 

agreement would grant employees per diem relocation and real 

estate benefits well beyond those specified in the New York Dock 

Conditions. Finally, the Organization's proposal raises a nuiaber 

of issues which are within the exclusive province of a Section 11 

arbitration committee. Section 11 insures that current employees 

are protected should this coordination affect them sometime in 

the future. 

While the Organization's implementing agreement is highly 

inappropriate, the Carriers' proposal presented to this 

Arbitration committee conforms to the requirements of Section 4. 

The Carriers' implementing agreement contains an equitable method 

for filling new positions at the coordinated facility. It 

specifically permits current East Point employees to bid on the 

new Roanoke positions. Since their work is being moved to 

Roanoke, East Point Signalmen should have an opportimity to 

follow their work. The Carriers' prior rights provision included 

in their second proposed implementing agreement is unnecessary to 

achieve an equitable rearrangement of forces at the coordinated 

facility. 

B. The Organization's Position 

Inasmuch as the Carriers failed to specifically mention the 

combining of SR, CG and NW shop signal work in their ICC 

application, the intended coordination is not a transaction as 

defined in Section 1(a) of the New York Dock Conditions. Section 

l(a} unambiguously stated that a transaction is an activity 
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"...taken pursuant to authorizations of this Commission...." 

Simply put, the ICC never approved the coordination of East Point 

Shop signal repair work into the NW's Roanoke facility. Absent a 

transaction, the Carriers may not invoke the New York Dock 

Conditions as a vehicle, to change existing collective bargaining 

agreements. SSR v. BMWE. NYD § 4 Arb. (Zumas; 8/20/83). In 

their application, the Carriers represented to the ICC that there 

would be no mass relocation of workers and that employee 

displacements would end about six months following the NS's 

acquisition of the NW and SR. The ICC, in its approval, 

confirmed that there would be "...no wholesale disruption of the 

carriers' work force...." 366 I.C.C. 173, 230. The Carriers 

further promised the ICC that, "No change in Southern's existing 

communications and signal facilities are planned." Xd. at 204. 

SR President H. H. Hall, in his November 28, 1980 verified 

statement to the ICC, forecasted the complete coordination of NW 

and SR sales, finance, and public affairs offices but the NW and 

SR would otherwise continue to operate as separate entities. At 

'the time of their application, the Carriers promulgated a table 

of positions to be transferred which notably makes no allusion to 

signalmen or signal repair shops. Based on the Carriers' 

representations, the ICC logically concluded that signal work 

would be unaffected by the acquisition. The CSX case relied on 

by the Carriers is of dubious validity since one Commissioner 

opined that the parties could not agree to vest a Section 4 

arbitrator with subject matter jurisdiction. CSX-Control-Chessie 

and Seaboard Coast Line. F.D. 28905 (Sub-No. 22), ICC Decision 
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issued June 25, 1988 and dissenting - opinion subsequently issued. "-•' 

It is ludicrous to characterize the coordination as a transaction 

arising under the 1982 control case because the Carriers served 

their notice more than seven years after the ICC's approval. It 

is equally ridiculous to imply that the Carriers originally 

intended to coordinate 'the signal shops back in 1982. Since they 

admittedly had no such intention, the ICC could hardly approve of 

the coordination by implication. Upon application, the ICC 

undoubtedly would authorize the signal shop coordination, but the 

Carriers must still abide by the ICC's admonition 'that "No change 

or modification shall be made in the terms and conditions 

approved in 'the authorized applications without the prior 

approval of the Commission." [Emphasis added.] 366 I.C.C. 173, ..-. 

255. Since an approved transaction has not materialized,- the New "~̂  

York Dock Conditions are inapplicable. 

Assuming, arguendo, that -the Committee decides that the 

coordination is a New York Dock transaction, exercising 

jurisdiction over this dispute is premature because the Carriers' 

bad faith bargaining prevented the parties from conducting 

meaningful negotiations over the terms and conditions of an 

implementing agreement. The Carriers stuJsbornly refused to 

discuss the Organization's proposal. Instead, they gave the 

Organization an ultimatum: either capitulate and agree to the 

Carriers' proposed implementing agreement or arbitrate. The 

organization views the New York Dock Conditions as the floor or 

starting point for negotiations. If the employees were entitled 

to the minimal benefits set forth in the New York Dock Conditions 
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and nothing more, there would be no reason for the ICC to mandate 

a thirty-day period for negotiations. The Organization's 

proposed implementing agreement, albeit containing some items 

outside the ordinary purview of New York Dock Conditions, wais 

designed to provide a reasonable level of protective benefits to 

the involved employees. The proposal was not out of line with 

New York Dock implementing contracts that this Organization has 

negotiated on other properties. Moreover, the Organization's 

negotiators were confused as to the precise parameters of the 

work to be transferred to Roanoke. The Carriers hinted that they 

were coordinating only signal relay repair work raising the 

Organization's legitimate suspicion that the Carriers planned to 

contract out other types of shop signal repair work. It is 

regrettable that the parties had to resort to arbitration because 

many of the areas of disagreement could have been resolved if the 

Carriers had simply been willing to consider some of the 

Organization's proposals. This Committee should order the 

parties to retum to the negotiating table so they can endeavor 

to reach a negotiated implementing agreement.^ 

The Organization realizes that a Section 4 arbitrator may 

modify or override the terms of collective bargaining agreements 

^ This statement ia the Organization's requested remedy for the 
Carriers' alleged bad faith bargaining. Presumably, the 
Orgamization contemplates that we would retain jurisdiction over 
this case and later determine the contents of an implementing 
agreement if good faith negotiations do not result in a 
negotiated implementing contract. The Organization did not argue 
that, in the absence of good faith negotiations for the period 
specified in Section 4 of the New York Dock Conditions, this 
Committee is deprived of its original jurisdiction over the case 
and that to reinstate the Section 4 process, the Carriers would 
have to serve new Section 4 notices^ 
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to the extent necessary for -the .Carriers to consummate the '^''' 

transaction. 49 U.S.C. § 11341(a). However, the exemption from 

the Railway Labor Act is not limitless. In this case, the 

transaction can accommodate a continuation of some of the rules 

in the CG and SR Schedule Agreements. Specifically, carrying 

forward pay, discipline and other comparable provisions from the 

SR and CG Schedule Agreements would not bar 'the transaction. 

Preserving most of the CG and SR agreements and allowing 

transferring workers to maintain their status as CG or SR 

employees in the coordinated facility would not impede the 

Carriers from efficiently operating the Roanoke Shop just as CG 

employees and SR workers have been efficiently performing signal 

repair work under a common roof at East Point. Although 'the work .̂ ĵ r;. 

at the coordinated facility will be placed under the NW scope ' '̂  

rule, the implementing agreement should still provide some 

reciprocal terms to exclusively reserve the work for the signal 

craft. This Committee would be impermissibly narrowing the CG 

and SR scope rules if it forever took the work away from the 

employees on those properties. Thus, despite the commingling of 

shop signal repair work, the positions at Roanoke should be 

allocated to employees on the NW, SR, and CG. Each position can 

perform euiy signal repair work but SR and CG employees should 

have a continuing opportunity to work in the Roanoke shops 

especially since the genesis of some of the work will be within 

the SR or CG systems. More importantly, the Organization is 

concerned that the Carriers are using this coordination as a 

subterfuge to contract out signal repair work. If work is 
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currently reserved exclusively to signal workers by the scope 

rule in the SR agreement, the organization fears that placing the 

work under the NW agreement will allow the Carriers to claim that 

such work is no longer reserved solely to the signal craft; 

Also, there is the possibility that work could be subject to the 

SR scope rule but be outside the boundary of the NW scope rule. 

A Section 4 arbitration cannot be utilized as a pretext for 

interest arbitration under the Railway Labor Act. SR v. BRS. NYD 

§ 4 Arb. (Fredenberger; 10/5/82). Suffice it to say, the ICC has 

never taken the extreme position that the New York Dock 

Conditions can be used as a tool to extinguish existing 

collective bargaining agreements. 

Finally, the Organization's proposed implementing agreement 

incorporates terms which will equitably govern the coordination. 

The Carriers should be obligated to notify employees of the 

possibility that they could be entitled to Hew York Dock 

benefits. The Carriers must inform signal employees about where 

and how to file claims so that 'the Carriers do not chill their 

entitlement to New York Dock benefits. If the Carriers 

correspond with an individual worker with regard to this 

coordination, it should send a copy to the Organization's General 

Chairman. The Organization is not advocating that the parties 

negotiate a second implementing agreement but it simply seeks an 

agreed upon clarification of the implementing agreement to avoid 

any future misunderstandings. Also, the Carriers must assure the 

Organization that if any NW, SR or CG signal worker is affected 

by this coordination, the employee will have access to protective 

/ • • • 
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benefits provided by the implementing agreement. The Carriers, 

on the other hand, are attempting to restrict their liability to 

a small group of employees, that is, those workers who transfer 

from East Point to Roanoke. Lastly, the implementing agreement 

should contain a prohibition against subcontracting out the 

coordinated work to prevent the Carriers from using the New York 

Dock Conditions as a pretext for evading the scope rules. If, as 

the Carriers contend, all signal shop repair work will be 

performed by employees at Roanoke, the Carriers cannot take any 

exception to a provision which will reserve the work exclusively 

to the signal craft. 

V. DISCUSSION 

A. Jurisdiction 

The threshold question is whether or not the coordination of 

shop signal repair work is a transaction within the meaning of 

Section 1(a) of the New York Dock Conditions. As the parties 

stipulated, neither the Carriers' application nor the ICC's 

approval in the control case expressly described the coordination 

of CG and S R East Point signal repair work into 'the NW's Roanoke 

shop. In addition, the record does not contain any evidence 

demonstrating that the Carriers held any unexpressed intent to 

'transfer signal shop work from East Point to Roanoke ̂ at the time 

the ICC approved the NS acquisition. Thus, as the Organization 

stresses, this Committee is confronted with deciding whether or 

not the transfer of signal work is a New York Dock transaction 

when 1) the transfer was not expressly alluded,to in the control 

case; and 2) the Carriers lacked any original intent to 
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coordinate signal shop repair work when the ICC approved the 

control case. Put differently, the issue becomes whether or not 

the Carriers' action, planned six years after the control case, 

constitutes a New York Dock transaction. 

Section 1(a) defines a transaction as "...any action taken 

pursuant to authorizations of this Commission on which these 

provisions have been imposed." A careful reading of the literal 

definition reveals that not every action need be approved by the 

Commission to attain status as a New York Dock trauisaction. The 

words "taken pursuant to" does not connote that the Carriers must 

obtain the ICC's express approval for each and every transaction. 

Rather, the definition contemplates that there must be a 

rationale nexus between the Carriers' action and the Commission's 

approval in the original control case. 

Consistent with the Section 1(a) definition, the ICC has 

ruled that the Carriers need not obtain the Commission's prior 

approval to engage in an activity which was not expressly 

embraced in the control case so long as it is "...the type of 

action that might reasonably be expected to flow from the control 

transaction." Norfolk Southern corporation-Control-Worfolk and 

Westem Railwav Co. and Southem Railway. F.D. No. 29430 (Sub-No. 

20); ICC Decision dated May 24, 1988; (Affirming NW/SR v. ATDA. 

NYD § 4 Arb. (Harris; 5/19/87). The ICC's ruling means that some 

carrier actions are transactions because they fall within the 

penumbra of the control case. 

The signal shop repair work consolidation is the type of 

action that the Carriers could reasonably be expected to pursue 
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under 'the auspices of the control case inasmuch as the Carriers 

will accrue the same economic savings that the acquisition was 

designed to achieve and the coordination will provide the public 

with more efficient and affordable rail service. Since the 

private and public benefits of the coordination conform to the 

goals of the NS acquisition, the signal shop repair coordination 

is clearly premised on the Commission's authorization. Indeed, 

the Organization indirectly concedes that the coordination 

naturally flows from the control transaction because it 

acknowledged that if the Carriers were to make application, the 

ICC would quickly and routinely approve the signal shop repair 

work coordination. [TR 37] 

Nevertheless, the Organization argues that regardless of 

whether the coordination reasonedaly flows from the control case, 

the Carriers promised the ICC that they did not plan to 

coordinate signal facilities. There is some doubt that the 

Carriers made such a broad representation to the icc. NW 

President Claytor, in his November 26, 1980 verified statement, 

declared that there might be "... further coordination of 

functions over time..." aside from those coordinations detailed 

in the Carriers' operating plans presented to the ICC. 

Apparently, the Carriers' application and 'the ICC's opinion 

approving the acquisition dwelled extensively on NW-SR common 

point consolidations. However, the ICC never precluded the 

possibility that the Carrier would engage in some unspecified 

future coordinations involving non-contiguous points pursuant to 

the original authorization. The ICC wrote: 
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...the applicants' estimates of employee impact are 
reasonable. What dislocations there will be appear to 
be short term. It is possible that further 
displacement may arise as additional coordinations 
occur. However, no wholesale disruption of the 
carriers' work force should occur and the overall 
disruption is clearly .not unusual in comparison to 
other rail consolidation transactions. 366 I.C.C. 173, 
230. 

Even though the Carriers told the Commission that they did not 

Intend to coordinate signal work at Cincinnati, Ohio, a common 

point, the Organization did not cite any representation (made by 

the Carriers) that all signal employees would be immune from any 

future coordination. The above quote shows that the ICC foresaw 

that the Carriers might engage in future transactions that did 

not involve mass employee relocations. The coordination of shop 

I'̂fv) signal repair work at Roanoke will only cause the abolition of 

five East Point positions which can hardly be characterized as a 

wholesale disruption of the Carriers' work force. 

This Committee finds, as a matter of fact, that the 

Carriers' intended coordination of East Point signal shop repair 

work into the NW's Roanoke facility constitutes a transaction 

within the meaning of Section 1(a) of the New York Dock 

Conditions. 

B. Implementing Agreement Negotiations 

The compulsory negotiating period, which the ICC 

incorporated into Section 4(a) of the New York Dock Conditions, 

promotes the preferred labor-management policy of encouraging the 

parties to reach an agreement of their own accord without the 

necessity for outside intervention. The Section 4(a) interest 

arbitration provision fulfills a two-fold purpose. First, 
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arbitration prevents delays in transaction implementation. A 

carrier is able to obtain an implementing agreement, the 

condition precedent to effectuation of the transaction, should a 

labor organization refuse to negotiate in an effort to block the 

transaction. Second, the arbitration requirement impels the 

parties to reach a consensus to avoid the inherent risks of 

handing their dispute to a third party. Therefore, we agree with 

the Organization that Section 4(a) of the New York Dock 

Conditions contemplates that the parties will conduct meaningful, 

good faith negotiations. 

Good faith bargaining is an amorphous principle. A party to 

negotiations is not guilty of bad faith bargaining simply because 

the parties were unable to reach an agreement. The duty to ̂4̂>9̂  

bargain in good faith is not equivalent to an obligation to reach '' 

an agreement. Therefore, a breakdown in negotiations does not 

raise any presumption that one party engaged in bad faith 

bargaining. 

The Organization initially charges that the Carriers 

bargained in bad faith because they adamantly refused to even 

discuss the Organization's proposed implementing agreement. 

Despite 'this allegation, the Organization admitted at the 

arbitration hearing 'that the parties spent consideredsle time 

reviewing the Organization's proposal. [TR 114-115] Most 

importantly, the Carriers' second proposed implementing agreement 

shows that not only did the parties extensively discuss the 

Organization's concerns about the coordination, but also the 

i r ^ 
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Carriers were open to compromises. Thus, there is no merit to 

the Organization's allegation that the Carrier issued the 

Organization an ultimatum (sign our agreement or arbitrate). 

The crux of the Organization's bad faith bargaining charge 

arises from the Carriers' reluctance to consider subjects which 

they believed were outside the ambit of negotiating a New York 

Dock implementing agreement. The Organization became frustrated 

because the Carriers were reluctant to negotiate over the 

Organization's Memorandum of Agreement regarding the wiring and 

fitting of signal cases. The Organization also sought monetary 

benefits in excess of those provided by the New York Dock 

Conditions. 

Under Section 4(a), the parties are obligated to bargain 

about the selection of forces involved in the transaction and an 

equitable arrangement for 'the assignment of employees based on 

the surrounding circumstances of each 'transaction. In addition, 

the parties also bargain about how the New York Dock Conditions 

will apply. Signal case wiring is not a mandatory bargaining 

subject under Section 4(a). Rather, it is a permissive 

bargaining subject.^ The parties are free to bargain over 

subjects beyond the purview of Section 4(a), including pecuniary 

benefits above the level specified in the New York Dock 

Conditions, but there is no legal obligation (at least in the New 

^ W h i l e the Organization's proposal that would effectively 
prohibit the Carriers from purchasing prewired signal cases is a 
permissive subject for bargaining under Section 4(a) of the New 
York Dock Conditions, it is a mandatozY bargaining subject under 
Section 6 of the Railway Labor Act. 
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York Dock Conditions) for either party to bargain about a 

permissive bargaiining subject.^ If the parties reach impasse on 

a permissive s\ibject, a Section 4 arbitrator is without authority 

to resolve the deadlock. Since the arbitrator could not resolve 

the impasse, the Organization could hold every transaction 

hostage to demands wholly unrelated to 'the selection and 

rearrangement of forces. While the Organization entered into New 

York Dock implementing agreements containing terms which 

addressed permissive bargaining subjects on other railroad 

properties, these were negotiated as opposed to arbitrated 

implementing agreements. 

Because of the nomenclature (the titles of the shops) in the 

Carriers' April 13, 1988 notice, the Orgeuiization incorrectly 

formed the impiression that -the transaction governed only relay 

repair work. The notice, however, clearly stated that all East 

Point signal repair work will be coordinated into Roanoke. 

Moreover, -the confusion generated by the name of the East Point 

"̂  The parties may agree to include in their implementing 
agreement monetary benefits in excess of those in the New York 
Dock Conditions, but an arbitrator is bound by the level of 
benefits set forth in the New York Dock Conditions. SR/NW v. 
BRAC. NYD § 4 Arb. (LaRocco; 7/17/84) ; But see. BM/MC v. ATDA. 
NYD § 4 Arb. (Sickles; 8/6/85). Although the ICC confirms that a 
Section 4 arbitrator is limited by the Commission mandated level 
of protection, it has suggested that there may be benefits that 
draw their essence from -the New York Dock Conditions without 
being specifically enumerated therein. Such benefits would be 
mandatory subjects for bargaining eind a Section 4 arbitrator 
could include such benefits in an implementing agreement. See 
Footnote 10 in the ICC's May 24, 1988 decision Norfolk Southern 
Corporation-Control-Norfolk and Westeini Railwav Co. and Southern 
Railwav. F.D. 29430 (Sub-No. 20). 
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and Roanoke facilities did not hamper negotiations. The 

Carriers' i:hree proposed implementing agreements as well as the 

organization's proposed implementing agreement provided for the 

coordination of all East Point shop signal repair work with 

identical work at -the Roanoke facility. 

In summary, both parties exerted sincere efforts toward 

reaching an agreement. It follows that this Committee has 

jurisdiction to fashion an implementing agreement to govern the 

coordination of shop signal repair work. 

C. • The Appropriate Contents of an Implementing Agreement, 

a. The Applicabilj-bv of SR and CG Schedule Agreements. 

When the shop signal repair work is commingled at Roanoke, 

any specific piece of work will not be readily identifiable as 

NW, SR or CG repair work even though the signal devices repaired 

at the coordinated facility will originate on either the NW or 

the SR or their subsidiaxY railroads. As a result of the 

transaction, the NW will, assume responsibility for accomplishing 

shop signal repairs for the entire NS system. Although the 

Organization acknowledges that the work at Roanoke will be 

commingled, it nonetheless urges us to carry forward some rules 

in -the CG and SR Schedule Agreements and allocate Roanoke 

positions among the three railroads. Hovever, complete 

integration of the funigible signal repair work renders it 

impossible for the employees who transfer from East Point to 

Roanoke to import any portion of the CG or SR schedule Agreements 

with them. Imposing multiple schedule agreements at the Roanoke 

facility would not just make the coordination unwieldy but would 
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totally thwart the transaction. The Carriers persuasively argued 

that they could never attain operational efficiencies if the NW 

had to manage signal shop work and supervise shop workers under 

multiple and sometimes conflicting collective bargaining 

agreements. The ICC has unequivocally ruled that existing 

collective bargaining agreements are superseded by the necessity 

to implement the approved transaction. CSX-Control-Chessie and 

Seaboard Coast Line. F.D. 28905 (Sub-No. 22); ICC Decision issued 

June 25, 1988. The ICC broadly interprets the statutory clause 

exempting approved transactions from other laws including 'the 

Railway Labor Act. Id. Maine Central Railroad and Springfield 

Terminal Railwav Co.. F.D. 30532; ICC Decision dated August 22, 

1985? 49 U.S.C. 11341(a). In the Maine Central case, the ICC...?... 

observed, "Such a result is essential.if transactions approved by'"" 

us are not to be subjected to the risk of non-consummation as a 

result of the inability of the parties to agree on new collective 

bargaining agreements affecting changes in working conditions 

necessary to implement -those transactions." Maine central, supra 

at 7. The approved transaction is exempt from all legal 

^ obstacles under the self-executing operation of Section 11341 of 

the Interstate Commerce Act. Brotherhood of Locomotive Engineers 

V. Boston and Maine Corporation. 788 F.2d 794, 800-801 (1st Cir. 

1986}. 

This Committee is a quasi-judicial extension of the ICC and 

thus we are bound to apply the ICC's Interpretation of the 

Interstate Commerce Act and the New York Dock Conditions. Uhited . 

Transportation Union v. Norfolk and Western Railwav Co.. 822 F.2d ' 
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1114, 1120 (D.C. Cir. 1987). The ICC's authoritative 

aimouncements that existing, collective bargaining agreements and 

collective bargaining rights must give way to the approved 

transaction does not warrant extensive analysis. Suffice it to 

say, that the Organization clings to an old line of arbitral 

authority which the ICC overruled in Maine Central Railroad and 

Sprj.ngfield Terminal Railwav Co.. F.D. 30532; ICC Decision dated 

August 22, 1985 and Denver. Rio Grande and Westem Railroad-

Trackage Rights-Missouri Pacific Railroad. P. D. 30000 (Sub-No. 

18); ICC Decision issued October 19, 1983.^ 

The controlling carrier concept provides that the collective 

bargaining agreement in effect on -the railroad receiving 'the 

work, in this case the NW, vill thereafter govem the work and 

workers at the coordinated facility. RYA v. MP/UP. NYD § 4 Arb* 

(Seidenberg; 5/18/83). UP/MP v. UTU. NYD § 4 Arb. (Brown; 1/85). 

While 'the NW Schedule Signalmen's Agreement will apply to 

the work and workers at the NW facility to accommodate the 

transaction, we need to address the Organization's allegation 

that the Carriers are engaging in the transaction to circumvent 

the scope rules in the CG and SR agreements. The Carriers may 

** For example, for 'the proposition that a Section 4 arbitrator 
may not modify, vitiate or change existing collective bargaining 
agreements, the organization relies heavily on SR v. BRS. NYD § 4 
Arb. (Fredenberger; 10/5/82) which followed the Illinois Terminal 
Trilogy. Subsequent to the Denver. Rio Grande and Maine Central 
decisions. Section 4 arbitrators have consistently held that they 
have the authority to override existing collective bargaining 
agreements where those agreements undermine the transaction. 
SR/MW v. BRAC. NYD § 4 Arb. (LaRocco; 7/17/84); SR/ICG V. UTU. 
NYD § 4 Arb. (Harris; 5/2/88); BLE v. UP/MP. NYD § 4 Arb. 
(Seidenberg; 1/17/85) ; UP/WP v. ATDA. NYD § 4 Arb. (Fredenberger; 
5/27/84); and BRC v. CSX/C&o. NYD § 4 Arb. (LaRocco; 3/23/87). 
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not invoke the New York Dock Conditions where their sole 

objective is to change an existing collective bargaining 

agreement. It cannot construct a sham transaction to circumvent 

Section 6 of the Railway Labor Act. SSR v. BMWE. NYD § 4 Arb. 

(Zumas; 8/20/83). However, the Organization has not come forward 

with any evidence proving that the Carriers intend to shift work 

from East Point to Roanoke and then to contract out work vhich 

-they could not have farmed out to an outsider if the work 

remained at East Point. Put differently, we do not find any 

evidence that the transaction is motivated by the Carriers' 

desire to circumvent onerous collective bargaining agreement 

provisions. Neveirtheless, we will reserve to the Organization 

-the right to progress a claim under Section 11 of the New York 

Dock Conditions that an employee vas adversely affected by the 

coordination because -the Carriers used the coordination as a 

pretext for contracting out work belonging exclusively to the 

signal craft. In other vords, employees adversely affected by 

this transaction vill be covered, by the New York Dock Conditions 

even if the adverse effect (emanating from the transaction) 

arises sometime after the Carriers implement the coordination. 

Since such a right is already contained in the New York Dock 

Conditions, it is unnecessary to include a separate clause 

incorporating this right into the implementing agreement. 

b. other Items to be Included in the 
Implementing Agreement 

At the arbitration hearing, the parties concurred that 

Section 10 of the Organization's proposed implementing agreement 

shall be included in the implementing agreement. [TR 192] 
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While the Carriers resisted the- inclusion of Section 2(b) of 

the Organization's implementing agreement in both its pre-hearing 

and post-hearing submissions, the Carriers declared, at the 

arbitration hearing, that they did not have a problem with the 

election of benefits component of Section 2(b). [TR 149-150] 

Therefore, the parties should adopt the last two sentences of 

Section 2(b) of the Organization's proposal with the following 

modifications. The introductory phrase in the second sentence 

shall be replaced with: "If an employee is entitled to benefits 

under this agreement and one or more other protective 

arrangements,.,." In the final sentence of Section 2(b) the 

words "within a reasonable period" should be substituted for 

"during the period set forth in this paragraph (b)." The 

implementing agreement shall not contain the first sentence of 

Section 2(b) inasmuch as the New York Dock Conditions do not 

require the Carriers to ferret out employees vho are potentially 

entitled to Nev York Dock benefits. Such a provision is 

unnecessairy and does not prejudice an affected vorker inasmuch as 

Section 11 does not contain any fixed time deadlines for 

instituting a claim for Nev York Dock benefits. 

With regard to Section 9 of the Organization's proposed 

implementing agreement, the parties concur that the Carriers 

should supply those employees vho presently vork at the East 

Point or Roanoke signal shops (as veil as those vorkers vho fill 

nev jobs established at the Roanoke shop) vith a copy of the 

implementing agreement vithin thirty days after implementation of 

the transaction. [TR 191] 
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The Carriers and the Organization agreed that the 

implementing contract should include a provision that the 

Carriers shall handle employee claims using the standard 

procedure customarily followed by the Carriers in protection 

matters. The carriers shall notify -the Organization if there is 

a change in the identity of the designated officer who handles 

protective claims under the implementing agreement. However, the 

implementing agreement should not rigidly include any particular 

claim form or claim procedure. [TR 182] 

During our discussion of the jurisdictional question, the 

bargaining issue and the applicability of the SR and CG Schedule 

Agreements, this Committee made it abundantly clear that most of 

-the substantive items in the Organization's proposed implementing 

agreement are inappropriate for an arbitrated implementing 

agreement. Therefore, the implementing agreement shall not 

contain a prohibition against subcontracting out or any rider 

pertaining to signal case wiring. In addition, we must exclude 

from the implementing agreement any terminology which would 

operate to allow employees transferring from East Point to 

Roanoke to continue vorking under the SR or CG Schedule 

Agreements. Also, this Committee lacks the authority to provide 

the Organization vith monetary benefits in excess of the minimum 

level set forth in the New York Dock Conditions. Thus, the 

implementing agreement shall not contain the organization's 

proposals relating to additional per diem benefits, real estate 

expense reimbursements and other relocation expenses. Unless 
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expressly stated in our Opinion, ve reject the provisions of the 

Organization's proposed implementing agreement. 

Since ve are applying the controlling carrier concept to 

this transaction, those CG and SR employees vho bid on and 

transfer to Roanoke shall have their seniority dovetailed into 

the appropriate regional signalmen roster on -the NW.^ It would 

be unworkable to permit other SR and CG employees to have the 

right to displace vorkers who transfer from the CG or SR to 

Roanoke. Reciprocally, the employees transferring to Roanoke 

from -the SR and CG shall not retain any seniority rights on their 

former carrier. 

Sections 3(a) through 3(d) of the Organization's proposed 

implementing agreement manifest the Organization's attempt to 

dictate the number of positions -that the Carriers must maintain 

in -the coordinated facility. The number of positions to be 

established at the coordinated facility is the Carriers' 

prerogative. However, the Organization convincingly argues that 

the implementing agreement should contain an equitable 

recognition that shop signal repair work flowing into the 

coordinated facility will be coming from the SR and CG as well as 

the NW. The prior rights provision, as drafted by 'the Carriers 

in their second proposed implementing agreement, constitutes a 

suitable rearrangement of forces for this particular transaction. 

BRC V. c&o/SR. NYD § 4 Arb. (Marx; 12/5/84). Filling subsequent 

^ The Organization may still have these former SR and CG 
employees represented by the General Chairman on their former 
prqperty. This Committee will not intrude into internal union 
affairs. 
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vacancies at the coordinated facility with SR or CG signal 

workers (who voluntarily transfer and would have been able to bid 

on the positions if they had remained at East Point) when the 

vacating incumbent came from the SR or CG is a sufficient 

acknowledgment that the coordination involves SR and CG shop 

signal work. Thus, the implementing agreement shall incoirporate 

-the Carriers' prior rights language found in its second proposed 

agreement but without the provision allowing the transferring 

employees to retain their SR or CG seniority. 

It would be superfluous and redundant to require the parties 

to enter into a contract overlaying their implementing agreement 

prior to effectuation of the transaction. The Organization has 

failed to cite any provision of the New York Dock Conditions that 

compels the parties to negotiate a second contract clarifying the 

terms and conditions of the implementing agreement. Should the 

parties disagree over -the interpre-tation or application of the 

implementing agreement, either party may progress the disxnite to 

arbitration under Section 11 of the Nev York Dock conditions. 

Finally, this Committee notes that the Carriers derived 

-their five-day notice provision, contained in Article I, Section 

1 of their proposed agreement, from the Schedule Agreements which 

provide for five days advance notification of job abolishments. 

In its proposed implementing agreement, the Organization sought a 

thirty day notification period. In this case, the employees have 

been aware of the impending transaction since April, 1988, and 

thus thirty days additional notice is unwarranted. However, 

regardless of the terms of the SR and CG Schedule Agreements, 
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East Point workers should be afforded five working days notice of 

implementation of the transaction. Five working day's notice is 

especially appropriate for shop employees. Thu's, the word 

"working" should be inserted after "(5)" in Article I, Section 1 

of the Carriers' proposal. 

In conclusion, the parties shall adopt the Carriers' third 

proposed implementing agreement wi-th the additions and 

modifications enunciated in our Opinion. 

AWARD AND ORDER 

This Arbitration Committee renders the following Award: 

1. This Committee has jurisdiction over the subject 
matter of this dispute and finds, as a matter of fact, 
that the Carriers' intended coordination of East Point 
and Roanoke shop signal repair work is a -transaction 
within the meaning of Section 1(a) of the Nev York Dock 
Conditions. 

2. The parties shall enter into eui implementing 
agreement consistent vi-th the Opinion. The parties 
shall adopt the Carriers' third proposed implementing 
agreement, making the amendments and modifications as 
specified herein. 

3. The parties shall comply vith this Avard vithin 
'thirty days of the date stated below provided, this 
thirty day time period shall not delay, the Carriers' 
implementation of the transaction upon proper notice. 

DATED: February 9, 1989 

W. D. Pickett 
Employees' Member 

£3-

yvi/z^y 
Mark R. MacMahon 
Carrier Member 

John B. LaRocco 
Neutral Member 

P0576 



LABOR MEMBER'S DISSENT 
to 

TBE OPIHION AMD AWARD 
INCLODING THE BOANGKB SIGNAL SHOP COORDIMATiaN 

In the mat te r of a r b i t r a t i o n hear ing between: 

Norfolk & Westem Railway Company, Southem Railway Company 
and Cen t ra l of Georgia Rai l road Company 

vs. 

Brotherhood of Railroad Signalmen 

.̂ ..' 5.-. 

For your inforiiiation and file. VMS 4-24-89 
cc: C. R. Vaught, General Chairman 

V. J. Sartini, General Chairman 
•'̂ M. R. MacMahon, Carrier Member 
J. B. LaRocco, Neutral Member 
W. D. Pickett, Employees' Member 

RECEIVED 

APR 2 6 1989 

SR. AVP LABOR RELATIONS 
NORFOLK SOUTHERN CORP. 
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We must take issue with the factual findings of the arbitrator, we 

believe that such findings are non-sequester and contrary to the evidence 

presented at the arbitration hearing. 

The arbitrator's reprobatlve indictment has failed to recognize the 

established line of demarcation between his so called "quasi-judicial extension 

of the I C C and the ICC's assumption that it somehow has the authority to 

override and/or circumvent the Railway Labor Act or provisions as set forth in 

the New York Dock Conditions. Contrary to the arbitrator's allegation wherein 

he stated that "Suffice it to say, that the Organization clings to an old line 

of arbitral authority which the ICC overruled in Main Central Railroad and 

Springfield Terminal Railway Co.. F.D. 30532; ICC decision dated August 22. 

1985 and Denver. Rio Grande and Western Railroad-trackage Rights-Missouri 

Pacific Railroad. F.D. 3OOOO (Sub-No. 18); ICC decision issued October 19. 

1983." It is obvious that we seem to be involved in a game of one-upmanship. 

Therefore, in repudiation, one must merely look at several recent U.S. District 

Court decisions wherein they have held that the ICC does not have the express 

authority to deviate or allow exemptions which are mandated by the Railway 

Labor Act. As stated by U.S. .District Court Judge Paul G. Hatfield in a ruling 

on the Butte. Anaconda and Pacific Railway Co., Montana vs. Railway Labor 

Executives Association, et al. CV-85-O73-BU-PGH, dated February 2, I989, "The 

ICC has no express authority to exempt transactions from the requirements of 

any other federal statutes". 

In a decision rendered by United States District Court, Judge Block, Re: 

Railway Labor Executives Association vs. Pittsburgh & Lake Erie Railroad 

Company, Civil Action No. 87-17'»5, dated March 29, 1987: 
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"This Court concludes that the mere fact that Congress haa granted the ICC 

broad authority to regulate the transportation industry cannot be read to imply 

that Congress intended to annul the provisions of the RLA. particularly in 

light of the strong Congressional policies underlying the RLA. Union Pacific 

Railroad Company v. Sheehan. supra." 

There is no proper or rational basis for supporting the Carrier's overt 

actions to circumvent the Railway Labor Act and the separate schedule 

Agreements or for the arbitrator to sanction such action. The unfounded 

reasoning by the referee has done nothing more than to camouflage both the 

facts and circumstances of this case. As indicated in the facts of this case, 

the Carrier's application, and the ICC decision under Finance Docket No. 29̂ 130 

were completely void of any reference or indication that the Carrier remotely 

contemplated the consolidation of the signal shops, a fact detailed in a 

notarized statement by Carrier's President Robert B. Claytor, Re: Finance 

Docket 29430. "...There are, of course, existing plans for some coordination 

of operations, set out in detail in the operating plan, with further 

coordination of functions over time, but. apart from the necessary 

consolidation of the sales functions, described in Mr. Hall's statement, at 

this time we do not plan any consolidations of other departments or mass 

relocation of employees in implementing our plan." (Emphasis added) Mr. 

Claytor's statement, along with ICC's decision in Finance docket 29^30, wherein 

their only reference to signal force changes indicated that "no change in 

Southern's existing communications and signal facilities are planned." 

Therefore, these statements clearly decree that absolutely no changes in signal 

faciltlea were anticipated by the Carrier or sanctioned by the ICC under 

Finance Docket 29*130 and as stated within the ICC order, "No change or 
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modifications sha l l be made in the t e raa and condi t ions approved in the 

authorized applications without prior approval of the commission." (Emphasis 

added) 

The impropriety of the referee's decision is clearly demonstrated, wherein. 

he has acknowledged that, "as the parties stipulated, neither the Carriers' 

application nor the ICC's approval in the control case expressly described the 

coordination of CG and SR East Point signal repair work into the NW's Roanoke 

shop. In addition, the record does not contain any evidence demonstrating that 

the Carriers held any unexpressed intent, to transfer signal shop work from East 

Point to Roanoke at the time the ICC approved the NS acquisition. Thus, as the 

Organization stresses, this Committee is confronted with deciding whether or 

not the transfer of signal work is a New York Dock transaction when 1) the 

transfer was not expressly alluded to in the control case; and 2) the Carriers 

lacked any original Intent to coordinate signal shop repair work when the ICC 

-̂ 1̂ .. approved the control case. Put differently, the issue becomes whether or not 

the Carriers' action, planned six years after the control case, constitutes a 

New York Dock transaction." 

The referee's opinion and award is a contradiction of facts and logic, and 

flies in the face of unrefutable evidence presented on the property and at the 

arbitration hearing; as clearly defined in New York Dock Conditions Article I 

Section 1 (9)• "'transaction' means any action taken pursuant to authorizations 

of this Commission to which these provisions have been imposed." 

The obvious fact remains, as acknowledged by all parties to this dispute, 

that the Carrier lacked approval from the ICC to coordinate and consolidate its 

signal shops. Therefore, this so-called transaction clearly falls under the 

provisions of the Railway Labor Act under General Duties - Seventh; "No 

carrier, its officers or agents shall change the rates of pay. rules, or 
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working conditions of its employees, as a class as embodied in agreements 

except In the manner prescribed in such agreements or in Section 6 of the Act." 

As clearly demonstrated, the Carrier's actions, with the arbitrators blessings, 

have violated not only the provisions of the New York Dock Conditions but the 

once sacrosanctity of the Railway Labor Act. 

The arbitration panel should have additionally dismissed this dispute on 

the grounds it did not have jurisdiction; based on the fact that the Carrier 

failed and refused to bargain in good faith, as mandated in New York Dock and 

the Railroad Labor Act. 

The fundamental facts in this case clearly demonstrate that the opinion 

and award is palpably erroneous. 

Organization Member, 

W. D. Pickett, Vice President 
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F I N D I N G S 

This is an arbitration proceeding pursuant to the 

provisions of the New York Dock Labor Protective 

Conditions (under Appendix III, Article I, Section 4) 

imposed by tl\e Interstate Commerce Conunission in Finance 

Docket Number 300S3, 

The dispute involves the announced intention of the 

Seaboard System Railroad (the "Carrier") to coordinate, 

transfer and/or reassign certain train dispatching functions 

performed by employees represented by the American Train 

Dispatchers Association (the "Organization") from offices 

in Birmingham, Alabama, to offices in Atlanta, Georgia; 

Bruceton, Tennessee; Jacksonville, Florida; and Mobile, 

Alabama. 

Written notice of such proposed changes was sent to 

appropriate Organization officials by letter dated October 

22, 1984. Under date of November 10, 1984, the Organization 

responded, requesting resolution of a number of questions 

raised by the proposed move. The parties met to discuss 

the matter on November 13, 1984, at which time the Carrier 

presented a proposed Implementing Agreement to the 

-1-

P0583 



Organization. Discussions continued on November 14 and 29, 

1984. When no accord was reached, the Carrier served notice 

by letter dated December 20, 1984, of its intention to invoke 

the arbitration provisions set forth in Appendix III, Article 

I, Section 4 of New York Dock. As a result, the Referee 

was selected by the parties to hear and resolve the dispute. 

Hearing was held in Jacksonville, Florida on .January 17, 1985. 

The parties were given full opportunity bo present oral and 

written argument. 

As arranged at the hearing, the parties filed post-

hearing summaries, which were received by the Arbitrator on 

January 29, 1985. The Arbitrator also received on February 

AŜ '̂ '' ^^' 1985 a letter from the .Carrier "teiking exception" to 

portions of the Organization's post-hearing summary. 

The parties agreed to extend the time limit for 

submission of the Referee's Award to 30 days beyond receipt 

of the final document. 

The Carrier's proposal for the "coordination, transfer 

and realignment of train dispatching territory" involves the 

abolishment of seven Train Dispatcher positions and the 

positions of Chief,Assistant Chief, Night Chief, and Relief 

Chief Dispatchers at Birmingham, as well as one dispatching 

position at Jacksonville. The Carrier proposes no addition 

to forces at the locations to which dispatching duties would 

be transferred from Birmingham. The proposed changes would 

assign various subdivisions to Train Dispatchers at other r 
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locations; the Main Line Train Dispatchers would continue 

ab present, with the Nashville Division Superintendent having 

jurisdiction of tha line north of Birmingham and the Mobile 

Division Superintendent having jurisdiction over Birmingham 

and the line south of Birmingham. 

Adequacy of the Notice 

The Organization's initial position is that the 

Carrier's notice of October 22, 1984 should be dismissed, 

because it fails in several respects to meet the requirements 

meuidated by Article I, Section 4 of New York Dock. 

First, the organization notes that the notice seeks to 

eliminate the position of Chief, Assistant Chief and Night 

Chief Dispatchers, "but does not provide for the transfer or 

other disposition of work presently performed by these 

positions". Second, the notice, according to the Organization, 

does not provide for the transfer or other disposition of work 

on the Sylacauga Subdivision. Third, the Organization 

alludes to an overall "restructuring program" of the CSX 

Corporation, of which Seaboard System Railroad is a part. 

The Organization argues that it is entitled to receive 

protection now for Train Dispatchers from the effects of 

further consolidations of which the Birminghcun move is 

reported to be a part. 

Article I, Section 4 of New York Dock reads in 

pertinent part as follows; 

4. Notice and Agreement or Decision -
(a) Each railroad contemplating a transaction 
which is subject to these conditions and may cause 
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the dismissal or displacement of any employees,-or 
rearrangement of forces, shall give at least ninety 
(90) days' written notice of such intended trans
action by posting a notice on bulletin boards 
convenient to the interested employees of the 
railroad and by sending registered mail notice 
to the representatives of such interested employees. 
Such notice shall contain a full and adequate 
statement c}f the proposed changes to be affected 
by such bransaction, including an estimate of the 
number of employees of each class affected by the 
intended changes. . . . 

The Referee does not find that these allegations on 

the Organization's part are of sufficient weight for a 

finding that the Carrier has failed to make a "full and 

adequate statement of the proposed changes". As to the 

work of the Chief Dispatcher and others performing such 

work; the Carrier's notice spells out in four or five 

numbered paragraphs how train dispatching work will be 

assigned to other points. Another numbered paragraph 

(No. 6) indicates jurisdictional responsibility for Main 

Line Train Dispatchers remaining at Birmingham as being 

assigned to Superintendents of the Nashville and Ilobile 

Superintendents. The work of a Chief Dispatcher can 

logically only have substance insofar as it relates to the 

amount of dispatching work at a location requiring a "Chief" 

function. The notice is clear on its face that the 

functions of the positions referred to by the Organization 

are to be disbursed as outlined by the Carrier to various 

other points, with no "Chief" function remaining at the 

much reduced Birmingham office. 
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As to reference to the trackage in the Sylacauga 

Subdivision, this appears to have been subject to recent 

reorganization. The parties have exchanged sufficient 

information as to which Division this Subdivision is a 

part. Clearly, any confusion about this does not affect 

the rearrangement of forces proposed by the Carrier. 

The Organization, quite understandably, is concerned 

not only with each transaction affecting the employees it 

represents; it also wishes to know how such moves fit into 

longer range consolidation plans which the Carrier may have. 

Nevertheless, Section 4 (a) refers to contemplation of "a 

transaction" and requires a "full and adequate statement" 

about "such transaction" (emphasis added). The Carrier has 

met its obligation as to the Birmingham train dispatching 

move, even if information is not included about future 

transactions which may or may not now be in the planning 

stage and about which precise' information may or may not 

now be known to the Carrier. The Organization is protected, 

of course, by the New York Dock requirement of further 

notice, discussion and, if necessary, arbitration of any 

further moves. 

The Referee thus finds that the Carrier's notice of 

October 22, 19 84 meets the requirement of Article I, Section 

4. This leads to the determination of the terms of a 

resulting Implementing Agreement. 
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The Implementing Agreement 

The Carrier and the Organization have provided each 

other and the Referee with proposed Implementing Agreements 

to cover this bransaction. 

Before selecting from among the terms proposed by the 

parties, the Referee notes both the extent and limitations 

of his authority as provided In Article I, Section 4. The 

operative second paragraph of this section reads as follows: 

Within five (5) days from the date of receipt 
of notice, at the request of either the railroad or 
representatives of such interested employees, a place 
shall be selected to hold negotiations for the 
purpose of reaching agreement with respect to 
application of the terms and conditions of this 
appendix, and these negotiations shall commence 

^ ^ immediately thereafter and continue for at least 
^ ^ ^ thirty (30) days. Each transaction which may 
i^M- result in a dismissal or displacement of employees 
^i' or rearrangement of forces, shall provide for the 

selection of forces from all employees involved on 
a basis accepted as appropriate for application in 
the particular case and any assignment of employees 
made necessary by the transaction shall be made on 
the basis of an agreement or decision under this 
section 4. . . . 

This provision refers to an agreement with respect to 

"application of the terms and conditions of this appendix". 

The cited "appendix" includes displacement, dismissal and 

separation allowances (Section 5, 6 and 7); maintenance of 

fringe benefits (Section 8); and moving expenses and loss 

from home removal (Sections 9 and 12). Separate from these 

is the requirement of an "agreement or decision" as to "the 

selection of forces from all employees involved on a basis 
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accepted as appropriate for application in the particular 

case". It will be these criteria which will guide the 

Referee in his formulation of an Implementing Agreement. 

. An analysis of the Carrier's proposed Agreement revoaljs 

the following: Paragraph 1 states that the New York Dock 

labor protective conditions "shall be applicable". In 

stating the obvious (see New York Dock Article I, Section 4), 

the Carrier also argues that the conditions should be as 

stated in New York Dock, without amendment or embellishment. 

Paragraphs 2 through 7 describe the revised assignment of 

dispatching work, concerning which there appears to be no 

reason to dispute the Carrier's determinations. Paragraph 

8 describes the classifications and, to some degree, the 

responsibility of Train Dispatchers remaining at Birmingham. 

Paragraph 9 refers to "former SCL Train Dispatchers" who 

transferred to Birmingham and states that they "will be 

required" to exercise Clerk seniority if they do" not stand 

for a Train Dispatch position. Paragraphs 10-13 are general 

provisions, on which comment will be made below. 

The Organization's proposed Implementing Agreement 

consists of two Articles. Article I concerns "Changes To 

Be Effected" and duplicates provisions of the Carrier's 

proposed Agreement. Article II concerns "Terms and 

Conditions" which, for the purposes of the Referee's findings, 

may be analyzed in the following manner (numbers referring 

to the Sections of Article II): 

-7-
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General Definitions: 

1. Definition of displaced and dismissed 

employees 

2. Definition of change of residence 

23. Selection of choice of protective benefits 

and conditions 

24. Test period information and filing of 

claims 

Seniority Rights; 

3. Exercise of seniority 

19. Duration of seniority rights 

20. Displacement rights in other crafts 

Benefits and Conditions of Employment 

4. Vacation and sick leave benefits 

5. Qualifying time 

6 through 10. Transfer and relocation costs 

and conditions 

17. Extension of sick leave benefits 

13. Improvement of expense allowance 

21. Separation allowances 

Establishment of New Positions 

11. through 16. Creation of additional positions 

22. Guaranteed Assigned Train Dispatcher positions 
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Consideration now turns to which of these proposed 

provisions should be included in the Implementing Agreement. 

These will be addressed under the categories adopted above 

by the Referee. 

Establishment of New Positions 

The Carrier's formal notice to the Organization on 

October 22, 1984 specified the abolishment of 11 positions 

at Birmingham and one at Jacksonville. In detailing the 

bransfer of responsibilities to other locations, the Carrier 

gave no indication of the establishment of comparable new 

positions. Sections 11-16 of the Organization's proposal 

would establish new positions in Birmingham and at other 

locations. Under these Section 4 New York Dock proceedings, 

there is no mandate provided to permit the Referee to direct 

the Carrier to maintain or establish a work force of 

particular size or description. While the "selection of 

forces" is at the heart of the Referee's jurisdiction, this 

must necessarily be accomplished after determination by the 

Carrier as to the size of the work force it deems necessary. 

Thus, the Referee has no grounds to consider the 

Organization's suggestion as to the addition of positions. 

The Carrier posits a coordination of work which it believes 

can be accomplished by abolishing 12 positions. Should it 

be found that the realignment requires additional positions 

to accomplish the work as rearranged by the Carrier, the 
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Organization then indeed has a vital concern in reference 

to the rights to such positions of employees whose postions 

were abolished in the transaction. This, however, is a 

separate matter, to be reviewed below. 

Benefits and Conditions of Employment 

As cited above, a number of the Organization's 

proposals would expand on conditions specifically set by 

New York Dock. This is particularly true of the 

Organization's proposed Sections € through 10, which would 

set conditions for employees who may transfer to a new point 

of employment. Conditions for such transfers are covered 

in Article I, Sections 9 and 12 of New York Dock. The 

/S;;??"'j Carrier may do no less than is provided in Sections 9 and 

12. The jurisdiction of the Referee does not extend, 

however, to providing for the expansion of such relocation 

benefits as are sought by the Organization. This position 

is supported by other similar recent arbitration proceedings. 

In an Oregon Short Line III proceedings (comparable to New 

York Dock proceedings). Referee Richard Kasher stated as 

follows (in Illinois Central Gulf-United Transportation Union, 

December 19, 19 80): 

The levels of benefits have been established 
by the' Appendix. The implementing agreement properly 
deals with the means by which such levels are to be 
afforded, but may not raise or lower them unless the 
parties have so agreed. 
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Section 17 seeks added sick leave and supplemental 

sickness benefits for certain Train Dispatchers, and Section 

l8 seeks a substantially incre_ased a.l.l.Qj!fance-£oi:-Extra Trcun 

Dispatcher expenses. Based on the reasoning outlined above, 

such changes are beyond the jurisdiction of the Referee to 

consider. Similarly, Section 21 seeks formulas for 

separation allowances which subject is covered in New York 

Dock Article I, Section 7, and requires no embellishment 

here. 

There are, however, two Organization proposals in this 

general category which the Referee finds fully appropriate 

for the Implementing Agreement. The first is Section 4, 

which seeks to clarify the retention (not expansion) of 

vacation and sick leave benefits for displaced Train 

Dispatchers. This is entirely consonant with Hew York Dock 

Article I, Section 8, which protects employees affected by a 

transaction from being deprived of "benefits attached to his 

previous employment". 

Likewise, Section 5 proposes a means of providing 

conditions for qualifying on unfamiliar territory, which 

may be necessary as a result of the transaction. The 

Organization states without contradiction that these proposed 

conditions are identical to those in a previous similar 

agreement. As part of the "selection of forces", the 

Referee finds this proposal appropriate for inclusion in 

the Implementing Agreement. 

-11-
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r j / ^ f ^ j ^ 
^General Definitions 

Sections l,(l2), 23, and 24 of the Organization's 

proposals do not seem to be at serious variance with the 

somewhat briefer references to the same subjects in the 

Carrier's proposal. An exception appears to be the 

Organization's specification that "change in residence" 

means a new work location more than 30 miles from the 

employees current work location. Another may be the 

Organization's proposal, in Section 24 (b) of the precise 

means for settling disputes in reference to claims for 

displacement or dismissal allowances. The Award will direct 

the parties to coordinate these Sections of the Organization's 

proposals with those of the Carrier's proposal, provided, 

hov/ever, that if such agreement is not promptly achieved, 

the reference to 30 miles will not be included and the claim 

adjustment procedure recommended by the Organization will 

be included. 

Seniority Rights 

Since the Carrier starts with the assumption of 

abolishment of positions without the creation of new 

positions elsewhere, the Carrier's Implementing Agreement 

makes no provisions of "selection of forces". The 

Organization understandably challenges such assumption. 

As stated above, the Referee has no basis on which to 

impose new positions on the Carrier. In pursuance of the 

purposes of Article I, Section 4, however, it is entirely 
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proper to provide for the protection of seniority rights 

of Birmingham Train Dispatchers in the event that the 

rearrangement of work does lead to new Train Dispatcher 

work opportunities in the locations where the work is 

assigned. Thus, the Referee finds that the proposed 
I • 

I 

provision in Section 3 (b) of the .Organization's proposal 

bo be appropriate, with the limitation that it shall apply 

only during the protective period for the Train Dispatchers. "" 

Support for this view is found in Referee Jacob 

Seidenberg's Award in Baltimore s Ohio, etc. and Brotherhood 

of Maintenance of Way Employees, etc. (ICC Finance Docket 

No. 30095, August 31, 1983), in which it is stated: 

While it is unquestioned that the BsO has the r"^-. sole discretion to determine the size of the work 
force it wants to use from N&SS forces, no Neutral 
can prescribe the size of the work force that must 
be utilized. However, this does not mean that the 
B&O can, or should be permitted, unilaterally to 
extinguish the vested seniority and pension rights 
of inactive N&SS employees. The B&O intends to 
operate on NSSS property and it is inappropriate for 
the B&O to take action that would cause the N&SS to 
lose permanently their recall rights to work on. 
N&SS territory, if the exigencies of operations should 
warrant such a happy state. We find the D&O's 
amended proposal to hire inactive N&SS employees as 
nev/ B&O employees, is not a satisfactory resolution 
of this problem. 

Section 3 (a) and (c) are not required, since they 

involve conditions already adequately covered in New York " 

Dock itself. 

Section 19 of the Organization's proposal seeks 

protection of the "duration of . . . employment" goes well 

beyond the protective period prescribed by tlew York Dock 
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and is thus inappropriate. Likewise, displacement rights 

in another craft, covered in the Organization's Section 20, 

is not required, since wage protection rights are fully 

covered in New York Dock itself. 

Carrier's Proposed Agreement 

Section 13 of the Carrier's proposal refers to 

possible "conflict" in the Implementing Agreement and 

"currently effective working agreements". IVithout knowledge 

as to what such "conflict" might be, the Referee finds it 

inappropriate to include this provision within the 

jurisdictional limit of New York Dock Article I, Section 4. 

* * * * * 

The Referee places great emphasis on the desirability 

of Implementing Agreements such as this to be arrived at 

insofar as possible by negotiations between the parties 

rather than by the ultimate binding authority of an 

arbitration award. The Referee also is aware of the 

Carrier's understandable need to move forward with the 

transaction as expeditiously as possible. The Referee 

will therefore prescribe a further period limited to 15 

days during which the parties may make any further 

adjustments in the Agreement by mutual accommodation. 

Should such opportunity prove unnecessary or lead to 

no accommodation, then the Implementing Award will, of 

course, became effective as stated by the Referee. 
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A W A R D 

The Implement ing Award between t h e C a r r i e r and t h e 

O r g a n i z a t i o n i n r e f e r e n c e to t h e T r a i n D i s p a t c h e r f u n c t i o n s 

a t Birmingham s l u i l l be as f a l l o w s : 

1 . The "Memorandum of Agreement" proposed by the 

C a r r i e r ( C a r r i e r E x h i b i t D) s h a l l be a d o p t e d , e x c e p t f o r 

S e c t i o n 1 3 . 

2 . S e c t i o n s 1 , 2, 23 , 24 of A r t i c l e I I of t h e 

O r g a n i z a t i o n ' s p roposed " a r b i t r a t e d Implement ing Agreement" 

s h a l l b e c o o r d i n a t e d wi th t h e a p p r o p r i a t e s e c t i o n s of t h e 

C a r r i e r ' s p r o p o s a l , i n t h e manner p r e s c r i b e d in t h e F i n d i n g s . 

3 . S e c t i o n 3 (b) ( l i m i t e d t o t h e p r o t e c t i o n pe r iod ) 

and S e c t i o n s 4 and 5 of A r t i c l e I I of t h e O r g a n i z a t i o n ' s 

p roposed ag reemen t s h a l l be a p p r o p r i a t e l y numbered and '.c2x 

adop ted a s p a r t of t h e Implementing Agreement. 

4 . Wi th in 15 days of t h e r e c e i p t of t h i s Award, o r 

upon a m u t u a l l y agreed l a t e r d a t e , t h e p a r t i e s s h a l l meet 

f o r t h e p u r p o s e s of c a r r y i n g o u t Pa ragraph 2 of t h e Award 

and t o iiJcike any o t h e r a d j u s t m e n t s in t h e te rms of the 

Implement ing Agreement which may be r eached a t such mee t ing . 

F a i l u r e t o a g r e e a t such mee t ing on any a d j u s t m e n t s w i l l 

make t h e Award f i n a l a s s p e c i f i e d i n P a r a g r a p h s 1 through 3 

above . 

HERBERT L. MARK, J R . , Referee 

New York, N . Y . 

Dated : March 7 , 19 8 5 
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Before 
ROBERT J. ABLES 

Arbitrator 

CSX Transportation/ Inc., 

Employer 

and 

American Train 
Dispatchers Association, 

Orgeuiization 

Dispute Concerning 
New York Dock 
Conditions 

' ^ ^ 
IVCceedinga: Robert-J. Abies, Washington, 

0. C , appointed by the 
National Mediation Board 
on April 27, 1988, as neutral 
referee to decide this dispute. 
Pre-hearing submissions by 
each party received by the 
neutral referee on June 16, 
1988. Arbitration hearing: 
Jacksonville, Florida; June 
23, 1988. Post-hearing 
submissions concerning Public 
Law Board No. 3829 received 
by the neutral referee on 
June 30, 1988. Post-hearing 
briefs received: July 25, 1988. 
Carrier submission with respect 
to the decision in Public Law 
Board No. 3829 received by 
the arbitrator: October 11, 1988. 

Date of Decision; November 11, 1988. 
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csx Transportation, Inc. 

and 

American Train Dispatchers Association 

Dispute Concerning New York Dock Conditiona 

OPINION 

I. ISSUE 

This dispute ia simple to identify but difficult to 

resolve. 

It is, after authorized merger of railroads, the next 

step in a aeries of steps to effect the efficiencies and 

economies contemplated by Interstate Coxranerce Commission 

when it authorized the merger, with certain built-in. 
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statutory, protection for employees adversely affected 

by the merger (consolidation, coordination, etc.), requiring 

thereby an award favoring the carrier. In the alternative, 

it is auch a big step aa to constitute a difference 

in kind, raising very large questions about the fundamental 

relationship of leUbor and management during active merger 

action in the railroad industry, requiring, possibly, 

an award favorable to the union. 

In a metaphor, the question is whether railroads* 

such as this one, propose to get a foot in the door 

to potentially big, big changes in employee protective 

considerations after merger and, if so, what to do about 
f ••", 
1 cuid, if not, to help stop so much litigation edbout 

what is a relatively small labor problem in the scheme of 

things for the four employees involvt̂ d in this dispute, 

represented by their union, American Train Dispatchers 

Association (ATDA) . - ^ 

1/ 
The arbitrator's vantage point is as author of probably 
the first published treatise of employee protection in 
the railroad industry in the United States and service 
aa neutral referee in subsequent evolving problems. 
Report of the Presidential Railroad Commission, 
Appendix Volume III, "The History of and Experience 
Under Railroad Employee Protection Plans'* (1962). 
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II. FACTS 

CSX Transportation, Inc. (CSXT), one of the nation's 

largest railroada, evolving after mergera of the Seaboard 

Coastline Railroad and Louisville and Nashville Railroad, 

which merged with the Chesapeake and Ohio Railroad and 

the Baltimore and Ohio Railroad, asks to have it determined 

in this proceeding that the "New York Dock** employee 

protection conditiona prescribed by the Interatate Commerce 

Commiaaion, when it authorized the underlying railroad 

mergers, which were exempted from the anti-truat lawa, 

should be considered such that the work of four, union, 
2/ 

high-ranked dispatchers (of locomotive power)—' in the r̂r̂  

coal producing area around Corbin, Kentucky, be transferred^ 

to Jacksonville, Florida where the company is near completing 

plans to centralize, for the entire system, all such 

power distribution, and where the work in dispute would 

be performed by non-bargaining unit employeea (non* 

contract dispatchera). 

The fundamental dispute between the parties, CSXT 

and ATDA, ia not ao much the content, or application 

of New York Dock protective conditiona for the four 

contract dispatchera affected by the planned change, 

as it is the right of the company to abolish those four 

jobs at Corbin, Kentucky and not give the work of those 

2/ 
Now known as "Assistant Chief/Power" or, as in this 
proceeding, "contract dispatchers". 

P0601 



j^lfS to contract dispatchera, at Jacksonville, since 

dispatching of locomotive power is still required in 

Corbin as much, if not more,-as before. 

The contest is not new. 

For 10 years, the parties have been locked in arbitration 

proceedings, or in court, whether the classification rule of one 

of the parties' collective bargaining agreement must be construed 

to preserve the dispatching work for contract dispatchers, as 

the union maintains, or not, as the carrier maintains. 

The latest round in this litigation favors the carrier.-

3/ 
Very pertinent to the question and to the present pro
ceeding is that, in October, 1988, CSXT submitted to this 
arbitrator the decision of Herbert L. Marx, Jr., chairman 
and neutral member of Public Law Board No. 3829, concurred 
in by the CSXT representative of that board, favoring the 
carrier's position on the question. After a long recitation 
of previous litigation in the question, the arbitrator, 
in his findings, noted: that there exists, now, in 
Jacksonville the poaitlon of Power Coordinator — a manage
ment job; the union'a argument was unpersuasive that such 
management work duplicates, replaces or substitutes for 
covered — contract — dispatcher jobs; and bhat the 
carrier was persuasive "the new positions, at or near the 
top of the management hierarchy of the Operations Control 
Center, are concerned with overall system-wide control and 
direction, overseeing the continuing functions of those in 
the Train Dispatcher Group". Opinion p. 9. Arbitrator Marx 
concluded the union had not shown that the management level 
positions established at Jacksonville fit the definition of 
positions, the duties of which fall within the scope of the 
train dispatcher group. Thus, he denied the claim to classify 
dispatching work in issue as within the train dispatcher 
classification. 
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The union, considering the contingency of an adverse 

finding under Public Law Board No. 3829, argues, in 

the present proceeding, that the present arbitrator 

may still find under New York Dock that "the work of 

power distribution now being performed at Corbin should 

be performed by agreement employees at Jacksonville 

because the carrier cannot show that to do otherwise 

is necessary to effectuate the Commission's original 

order". It argues further that, because there are assistant 

chief positions at Jacksonville, "it is the carrier's 

burden to convince this panel that depriving agreement 

dispatchers of their work is necessary to effectuate 

the Commission's control order". ATDA pre-hearing submission, 

Opinion, pp. 7 and 14. ^̂-;,; 
f^-xp :^J>-j: 

The union has b'.2tia on a failing track on neutral 

decisiona on these matLer.?. It points to no recent 

decision by court, arbitrator, Interstate Commerce Commission 

or other neutral tribunal, preserving work of the kind in 

issue under New York Dock or other employee protective 

conditions, upon authorized merger. 

The carrier, to the contrary, is alive with decisions 

supporting its asserted right to take implementing action 

to effect economies and efficiencies of operations. 

It argues here that precedent is so clear and 

substauntial, stare decisis controls, obviating thereby 

need to examine further the legal basis of its decision to 
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ansfer locomotive power dispatching work from Corbin to 

Jacksonville under systemwide, centralized, control.—' 

In any event, the carrier argues the implementing 

agreement it proposed to the union following it having 

served a New York Dock Article 1, Section 4 notice on the 

ATDA on February 12, 1988 ("to transfer certain work 

associated with train operations to Jacksonville, Florida", 

proposing in this respect the abolishment of four (4) CSXT 

Assistant Chief/Power positions at Corbin, Kentucky) 

"fully and adequately protects the interests of the 

affected employees" and is consistent with conditions 

imposed by the Interstate Commerce Commission in relevant 

proceedings (Finance Dockets 30053, 31033 and 31106) euid 

f ;lth implementing agreements £ireviously negotiated 

between the parties in similar transactions". Pre-hearing 

submission, pp. 3 and 4. 

In support of its argument that proposed actions 

under New York Dock conditions (New York Dock Rv-Control — 

Brooklvn East. Dist. 60 I.C.C. 60 (1979)) are not different 

from previous authorized actions involving this and 

other merged railroads, the carrier relies primarily on 

the following referee decisions: David H. Brown (December 

16, 1986); H. Raymond Cluster (November 23, 1982); 

4/ 
Transfer of other than locomotive power dispatching duties 
by Assistant Chief/Power is not involved in this dispute 
because unit employees have been assigned such work. 
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Robert 0. Harria (May 19, 1987), sustained by the Inter

state Commerce Commiaaion, with dissent, on June 10, 

1988;!'' and Robert E. Peterson (May 24, 1982).-

5/ 

6/ 

The ATDA haa advised it will appeal this decision. 

Special deference at the "trial" level ia given to 
deciaiona of labor arbitrators aa contraated, for 
example, with the Interatate Commerce Commiasion decisions 
which lately seem to treat decisions of neutral arbitrate ^, 
who are aelected by the partiea or appointed by the NatiU.al 
Mediation Board, aa decisiona by Interstate Commerce 
Commission Administrative Law Judges, with "remand" and 
othez like aotior. S : Q , t o r example, I.C.C. Decision, 
Fina--. :e Do ,:nt Mo. i' . -OS (Sub. No. 22), CSXCorp. -
Control - Chessie System, Inc. and Seabord Coast Line 
Industries, Inc. (June 8, 1988). At the arbitration 
level, the railroad ii.dustry should enjoy no special 
status. Arbitrators i/ho decide cases about the 
operation and therefore the safety of nuclear power or 
ammunitions plants, deep coal mining operations and 
the like, or whether thousands of employeea should lose 
their pensions on a buy-out, need no special review 
cushion before appropriate court consideration to 
maintain the essence of arbitration, which should be 
final and binding decisions, with very narrow exceptions, 
recognizing that difficult questions in dynamic 
times ~ like employee protection after merger — 
may produce unclear and, possibly contrary, results, 
to be reaolved by new agreements, changes in law, etc. 
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III. FINDINGS 

A series of favorable awards on the application of 

New York Dock conditions is better than none but none of 

those referenced awards is hard precedent, on-point, 

concerning transferring work which clearly has been 

done by contract employees and where that work remains to 

be done after the consolidating action, as here. 

Arbitrator Brown, in a dispute between this company 

and the UTU on New York Dock conditions, had before him the 

question whether a tentative agreement for the selection 

â :̂ >'assignment of conductors and trainmen was equitable. 

The ultimate decision allocating work on a percentage 

basis between tiiese two covered crafta does not reach the 

question of abolishing work of covered employees to 

be done by non-contract employeea. 

Arbitrator Cluster was concerned with the number of 

yard assignments resulting from a consolidation. The 

arbitrator made a series of findings on: protection 

for (covered) engineers off the consolidated railroads; 

an order selection list to fill regular and extra yard 

engineer positions in the consolidated terminal; home road 

rules under "schedule", i.e., union agreements; and 

certain travel allowances under consolidated yard conditions. 

Nv.:.d of these findings reaches the present question. 
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Arbitrator Harris, in a dispute concerning New York 

Dock conditions between the Norfolk and Western Railway 

Company, Southern Railway Company, and the American 

Train Dispatchers Association, had before him a proposed 

transfer of work "of supervising the locomotive power 

distribution and assignment from the N&W System Operations 

Center in Roanoke, Virginia, to Southern's Control Center 

in Atlanta, Georgia". Opinion, p. 2. The N&W, a product 

of earlier mergers, did not itself have an agreement 

with the ATDA but the union had agreements with each 

of the railroads which had merged into the N&W. When 

the merged company proposed to assign power distribution 0F'-̂  
in a "power bureau" to non-ATOA dispatchers, the ATOA, 

in a dispute before the Third Division of the National 

Railroad Adjustment Board, prevailed, following which 

the parties agreed that "supervisors" who worked out 

of such power bureau would be represented by ATDA. The 

Southern Railroad, however, controlled its distribution 

of power out of Atlanta, with non-contract dispatchers. 

The question before the arbitrator was the effect on 

bargaining rights when the merged carrier proposed to 

concentrate power distribution for the entire system 

in Atlanta using non-contract dispatchers. The arbitrator, 

noting the "unusual rearrangement" (p. 9) concerning 

contract and non-contract dispatchers, decided that 

the "central issue" (p. 11) in the case was the 
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reconciliation of Sections 2 and 4 of Appendix I to 

New York Dock.-^ 

Concentrating on this issue of relative authority 

under the Railway Labor Act and the Interstate Commerce Act 

for a substantial part of his opinion, the arbitrator 

then reaches what was the question in dispute, which was 

whether the resulting work of distributing power was to 

be done by contract or non-contract dispatchers. In an 
opinion going off on representation rights, to be determined 

by the National Mediation Board,—^ but noting that the 

carrier, in its last proposed implementing agreement, 

d. .ired to consider awarding new dispatcher positions 

in Atlanta to covered dispatchers, the arbitrator concluded 

he could not change the terms of New York Dock and, 

because the union proposed an implementing agreement 

7/ 
This is a heavy litigated matter involving the precedence 
of the Railway hahor Act or the Interstate Commerce Act in 
New York Dock employee protection conditions, where the 
parties cannot agree on an implementing agreement following 
an authorized merger. The question, following a number of 
arbitration and court decisions, seems settled in favor 
of the Interstate Commerce Act. 

The Interstate Commerce Commiasion found this explemation 
to be "confusing". I.C.C. Decision, Finance Docket 
No. 29430 (Sub. No. 20, Norfolk Southern Corp. -
. Control - Norfolk & Western Railway Co. and Southern 
Railway Co. (June 10, 1988), p. 5. 
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and one such by the carrier being beyond the terms of 

New York Dock, they could not be acted on, but that the 

carrier's second proposal "will be placed in effect" 

(p. 17). Presumably, the carrier's second prepoaal waa 

adopted on the baais it did not exceed New York Dock, 

although such prestimption is by inference, since the 

opinion does not identify the basis for the conclusion. 

The employee member, in a strong dissent, did not accept 

the arbitrator's decision favoring the carrier's position. 

Arbitrator Peterson, in a dispute between the Southern 

and N&W Railroads as the employer and the Railroad Yard- ,-; 

masters of America, had before him whether proposed ^ 

implementing agreements provided an appropriate basis for 

the selection of forces. He adopted a "fair and reasonable" 

standard, noting that "consideration could not be given to 

a supposed superiority of rights for represented employees 

to retain job opportunities to the detriment of non

represented, non-contract, employees by the same job 

class or craft" (p. 17) where the union contract provides 

that non-contract employees — presumably doing the 

same work as contract employees — "shall have afforded 

substantially the same levels of protection as afforded to 

members of labor organizations" ibid, in selection of 

forces. Since the union held no representation rights 

at the surviving yard under the propoaed rearrangement 

of foreea, the union agreement could not be extended 

to the yard. 
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The Brown decision did not involve work tranaferred 

to uncovered employeea. The Cluater declaion waa a 

garden variety dispute under New York Dock as to which 

covered employees get resulting work. Harris waa lost — 

which happens to all arbitrators in different cases, 

during changing times, in cases argued by very able 

attorneys — as here — with a dizzying array of court, 

arbitration and agency awards. The Peterson case did not 

involve management people doing scope work. 

These are not ringing decisions demanding their 

adoption in this dispute, as the carrier argues. 

Each of such decisions however is a bit in a mosaic 

favoring the consensus of neutrals that a railroad should 

have reasonable opportimity to effectuate the improvements 

of operations and cost it persuaded the Interstate Commerce 

Commission was the object of the proposed merger sufficient 

to be granted authority to make implementing changes 

without undue concern about restrictions under otherwise 

applicable anti-trust law. 

But the question remains: how far? 

For the first time under New York Dock, based on the 

sophisticated submissions of the parties, the question 

clear: can contract jobs be abolished and the work, 

still to be performed in those jobs, be transferred 

to non-contract employees at a different location ? 
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It must be clear. The work in issue is not to 

be done by unrepresented, non-supervisory, employees, or 

union employees represented by another craft off euiother 

railroad, or by road and yard employees with different 

seniority rights. The work is to be done by managers, 

"low level" managers, as the carrier makes clear — 

but managers. 

Scattering its shots somewhat, the union here argued 

various theories to support its claim that the employer 

was violating applicable agreements by not letting contract 

locomotive power dispatchers at Corbin follow their 

work to Jacksonville. It argued precedence of the Railway ;f̂^ 

Labor Act over the Interstate Commerce Act and of Section 

2 over Section 4 of Article I of New York Dock, and 

the scope rule, with many footnoted references to court 

decisions on employee protection conditions upon authorized 

merger. In its pre-hearing brief, the union made what 

may be taken as a collateral argtmient on the effect 

of the carrier's action on the union, as distinct from 

employees affected by this transaction. It notes that, 

although the centralization of train dispatching functions 

was contemplated, "de-unionization of an integral part 

of the operation — the distribution of locomotive power — 

was in [no] way alluded to" by the Commission authorizing 

the overall consolidation, (p. 10.) 

By the time of post-hearing brief, the union argued 

strongly that the effect of the carrier's proposal "is 
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to take the work out of the union's jurisdiction" and 

that if the carrier's position in this dispute is 

accepted: 

The ceurrier can use New York 
Dock time after time aa a tool 
to reduce its organized work 
force and the influence and 
cUsility of this organization 
to represent its employees in 
the process. (pp. 3 and 4). 

The union's concern is real — which is not to say 

sufficient to sustain its claim. 

A "coordination" was a term more commonly used thcui 

merger, in earlier times going back to the Washington Job 

Protection Agreement of 1936, describing changes to 

make railroad operations more efficient and less costly. 

They frequently were limited to consolidating yards or 

tracks. Now, whole companies are absorbed in mergers, 

sometimes repeatedly. Displacement of employees and con

comittant need for protection from the effects of such 
9/ actions, as prescribed by statute^' and underlying protective 

conditions prescribed by the.Interstate Commerce Commission 

or Department of Transportation (for airline mergers) 

are now much more widespread. 

If 
49 U.S.C. & 11341, et seq. 
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As a determined tide is hard to stop, it is with 

increasing difficulty neutrals can see a particular 

consolidation, change in operation, purchase of new 

equipment, or application of new technology, as not being 

within the intent of the Commission's blessing when it 

approved the merger. The Commission could not reasonably 

anticipate all the changes -" either in kind or degree — 

that would logically flow from its authorization to 

merge carriers. Absent the parties themselves agreeing 

how to accommodate the changes, neutrals are hard-put to 

consider substituting their judgment for that of carriers 

why the change either will not effect the economies 

and efficiencies projected or that some artificial bar, 

like limits of New York Dock conditions or the public 

interest connection between authorized mergers and changes, 

prevent the proposed operational changes. 

In this case, the carrier's action may be seen as a 

first new step, having the potential of union busting. 

It will not be found however that this was a purpose of the 

carrier. (If so, the decision might have gone for the 

union.) 

Despite protestations to the contrary, the union 

relied heavily on a favorable award in the scope dispute 

before arbitrator Marx. If the union had prevailed, the 

decision here could have flowed logically that distributio. 

of power, at least in Corbin, Kentucky, should be done 

by contract dispatchers, particularly as the carrier 
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?atitton«r hta not denoasCraEad east In eht abavnea of a ''--'i,'i' 
stay LC will suffar irraparabla haxm. ATDA arguas Chat IGS 
aembars who ara aftietad by tha tranafar w i n ba Irrsparably 
haraad baeauaa tbey will ba ooopallad to nova fron Etoanoka to 
Aclanta, thae thoaa employaas who tranafar will losa tha 
protaetlona of thair eollaetiva bargalnlns agraaaanta whlla tha 
petition for review la pending, and that tbosa eaplojraaa who 
chooaa not to tranafar will, by axarelalng thair saniority 
rlgbta, dlaplaea other eaployeea. 

ATDA*a arguaenta are ne-t perauaalva. The potential hara 
that they foraaaa la not irreparable. If aaployeaa war* to 
auffer oonatary daaaga attributable to the aove, petitioner haa 
not ahom wby It la not poaalbla fer thoaa eaployeea to ba 
' adequately eoopanaatad under th* Mey Tork Ooek eondltlena. Sine* 
eaployeea tranaferred to Atlanta w i n have aa opportunity to 
obtain rapraaaatatlon, it haa net baaa ahowa that the eaployeea 
will ba foracloaad froa r*e*lvlag protoetlena undar a new 
eollaetive bargaining agreaaent. Furthemore. N&W aad 3outhem 
hav* indicated tbat tha Involved eaployeea (axeept for one 
retiring eaployee) have elected to tranafar Go Atlanta and thua 
no eaployee dlaplaeaaent will oeeur. 

Aa to hara to other partlaai th* reeord ahowa that NAV and 
Southera will realize a $26 allllen eapltal Inveaaeat aavlng and 
aa annual t2 oUllon operating expenae saving, exelualv* of labor 

j eoae aavlnga, froa the eoordlnaeion. ?o stay tho tranafar would 
I delay the coordination and thereby prevent th* earners froa 

realizing thaaa aavlnga. In addition, tha earrlars Indleata that 
tb*y, aa well aa nuaaroua KAW oaaagaaent eaployeea hav* aade 
certain preparatlona In expaetaelon of ;he tranafer and that 
additional eeata would be laeurred should th* tranafar ba 
delayed. Tha K&tf oaaageaeac eaployeea have sold their hoaea or 
tarainated their leaaes la Roanoke and purefaaaed new hoaea or r*^^^ 
entered lato leaaaa ta Atlanta. Additional seats would have to /' -'<-:'^^: 
be ineurred for th* .SAW oaaageaeat eaployeea to retala reaideneea :-. y' 
In Reaaek*. ?h* earrters hav* Inatallad eoapucsr and telephone 
aqulpgaent la Atlaatai If they are unable to effaetuat* th* 
tranafer oa June 6, 1987, th* earrlers will ineur additional 
eonputer and telephone eeats to relay dlatrlbutlon information to 
Roanoke. 

Petitioner haa also failed te ahew that th* public intereat 
f-ivora a stay, the Coaalsalon, la Werfolk aouthera ftontrel. haa 
found that eaojrdlnaeton of the earrlers is iri ch*~puaiie 
Intereat. Tbe eeoaoalea to be realized by this coordination will 
benefit tho carriers aad th* shipping publie. Te stay th* 
tranafer would delay thaa* aeoaooles tbat have already been shown 
to be in th* public interest. 

This decision will no« algnifleantly affeet the quality of 
th* huoaa anvtornaent or energy eonservaclon. 

It la ordered; 

1. %• petition for stay la denied. 

j 2. Thia declaion ia effeotive oa the date served. 

By th* CooolSBlen, Chalraan Sradlaen. Vie* Chaiznan Laofaolay, 
[ Coaaiiaalonaxa S t a r s a c e , Andr*> and Sloaons . COBOULsslonar Sbarzavc 
I did noc partielpat*. 
r 
i 
i 
i Noreta R. HeC«e 

Secretary 
r (SEAL) 
1 ' 

{ 1 
t ( 
1 

i - ' -
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(3) that other Interested partlaa will not be 
substantially harqad; aad 

(t) that the publie Inters?; supports tha 
granting of the stay. 

Petitioner's showing under the last threa faetors la 
unperauaalve, and Its contentloq that it vill lljcely prevail en 
the aartts la at be#t arguable. 

In regard to prevailing en tha aarlta, AXDA ralsea 
JURlsdletlonal quaatloas and a subaeantlva question about ths 
terms and conditions of th* Iapleaenting agreeaent aeceptad by 
tha arbitration panel. First, aa ta the Jvrlsdletlonal Isauea, 
ATDA arguea tha$: (1) thp transfer of loemotlv* distribution 
funetlQna froa Roanoko to Atlanta waa In violation of ths Railway 
Labor A9t (RLA), and tha arbitration panel's authortzatlea of th* 
transfer was In exeeso of its Jurtsdletloq: and (3) the 
Caoolsslon's approval ef MS's control of KiW and Southern did not 
exeapt ths earrlers frea th* RtA In regard to th* subjeet tranafar 
becaua* (a) th* eoordlnatlon ef locoaotlvf distribution is noe a 
transaction subjeet ;o approval by th* eeaatsaion, aad (b) th* 
transfap was {iPO apaqlflpally aailtloried In th* iiomlaalen's 
authorisation la Serf elk aouthem Control. 

Betltlen«v haa noe ahoMii that it is lUcsly ta prevail en Its 
Jurisdictional arguaents. The arbitration panel's Jurisdiction 
over the transfer ateas froa th* Coaaissien's jurisdiction over 
th* transaetlon. Th* transfer is not eubject to th* RLA becaus* 
th* Coaalsalon, la Werfolk 3outh*m Control, authorized the 
soordlnatlon of NAW aad southern under N S , subjaet to HewTork 
Dock. The asndatpry arblfracloa provisions ef New lork 3oek cake 
preoedsnbs ev«r th* SLA dlspi^t* r*selutlea procedure* la 
traaaaatleas apppovad by this Cooalss^on. Sse nnanee Doqket 
Ho. 30S32i .Main* Central ttallroad Caapany. Oeergla Pacific 
Ceraoratlen. Canadian" faeifleLcd. ana SBriagfield laminal 
coBpaiiy--sxeaation rreg »9 'J.a.c. 113*2 ana Ii3i3 tnec arlnted), 
served sepeuber 13» 1909. Th* proposed transfer, although net 
apacifieally oentloned In Kerf elk Southem Control. Is on* of the 
future eeordlnatlona exp«ete4 to flew frpa^ ajid Is therefore part 
of, th* control tranaaetion that w« approved. Indeed, th* 
coordination of loeooetiv* pa«i*r If pr^a^sely th* typ* of aetlen 
thae alcihe c*aaena|)lv b* axs*«;t«d to flow fxsa tha sgatsol 
transsetlen. See arbltratl9n daclsipn, pp. ID-ll. Th* 
arbitration psiiel, eiting Main* Centrhj. eerrectly ezerelsad Ita 
jurlvncstep ove'r the 4lspiita artwiag froa fh* (rsnsfer. 

Second, ATDA argues that th* arbitration panel nadf « 
substantive error in aeoeptlng verbatla the teras and condltlpna 
of aa iaplaaenting agreeaent proposd by the carriers. ATDA had' 
proposed that the New Tork Deck conditions be lapoaed along with 
certain other conditions, yurtberaore, at firat che carriera had 
also prepcaed expanding ch* Sew Tork Ooek proteetions wiph 
addlttonaT conditiona. However, the carriers' later prepoaal 
ineludad only New Tork Dock eondltloha. Th* arbitration panal 
found that It was not authorized to '"ehange the teras ef the .tew 
Terk Deck eondittona* and placed late effaot the later prepoaeS*' 
Iapleaenting agroeaent gf ths carriers sines the ether tve-
proposals *go beyond the tsras ef an Iapleaenting agreeaent sat 
forth m New Terk Deck.* This ralsea an Intereating, and perhaps 
significant, issue eoneernlaf the authority of th* arbitration 
panpl to set ch* teraa snd conditions of th* laplmentlng „ 
agreeaent. tf* cannot deteratne at this tiae, however, whether 
petitioner's position on this Issue will likely prevail. Even if 
we vere to assuoa thae It would, we aelll eonelud* thac che other 
scay faetors do not weigh in favor of granting a stay. 
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NORFOLX SOUTHERN CORPORATION—C0NT:R0L—NORFOLK AND WESTERN 
RAILWAX COKFANT AND SOOTBERN RAILUAT COMPANT 

-3.. 

Daeldad: Jun* 5, 1987 

Ca Nay 29, 1987, tha Aaarieaa Train Dispatchers Aasoeiatlon 
(ATDA) filed a petition for stay pending th* Cennlaalon's reviaw 
ef th* arbitration award In th* natter of Norfolk and Western 
Railway Ceapany. Southem Railway Ceapany. and Aaerieaa Train 
EFrTF>-TU».^HtTT?f 

ef th* arbitration award In th* natter of Norfolk and Western 
a m Railway Ceapany.' and Aaerieaa Train 
, Award of Referee Harria, Kay 19, 19S7.^/ 

Norfolk and western Railway Ceapany (NAW) and Southern Railway' 
Conpany (Southern) filed a reply. 

'ma arbitration process was invoked under tho provisions of 
the eaployee.protective conditions we lapceed in connection with 
our approval ef the aequisitioa of control by Norfolk Southern 
Corporation (NS) ef NAW and Southern in Norfolk Southem Cerp." 
Contrel—Norfolk A W.Ry. Co.. 3 W I.C.C. 173 {1988) (Horfelk 
Souchem Control). The eaplovee protoetiv* conditions lapoaed in 
chat proceeding ar* thea* sat forth la Naw Tork Ry.~Contrel~ 
3rooklyn Eastem Plat... 360 I.C.C. 60 I l 9 i 9 i CMew York Ooek). 

At Issue here is NS's coordination of th* leeoaotiva power 
distribution af N&W and Southern. NS will transfer NAW'a 
Locosnttva power distribution supervisors, who ar* represented by 
ATDA, froa N&W'a Syataas Oparatia« Cantar at Roanoke, TA, to 
Seuthara's Control Canter in Atlanta, GA, where they will work 
with Southern's power distribution sttporrlsara, who hav* 
hlsterleslly i a ^ n eensldered aanagaaent and not subjeet co a ,.~r-:r<. 
collective bargaining* agreeoant. The arbitration award lapoaed an j'---'̂ .̂' 
iapleaenting agreeaent to affactuate this eeordinatlon of forees. 

Tha Coaaissien's authority to reviaw arbitration awards was 
raeantly assarted in Chicago and North Wastem Tranacertatien 
CoBpany—Abandenaeat—Maar Dubucu* and Oelwein. IA. I.C.C. 
2d (ISbT) toelwainj.*/ Pending our review of th* 
arbitration award, w« nave been asked to stay th* award's 
efrrrtlvmsss. Assuotng w* have the authority to atay an 
arbitration award pending our raview, although w* are noc se 
deciding tbat Isau* hara, w* eonelud* that a scay would not b* 
Justified. 

In dstaralnlng whathar petitioner has deaonstratad 
antlcleaent te a stay, w* refer to th* four factors identified in 

1 Vfaahlngten Hetroeolltan Area Transit Ceaa. v. Holiday Tours. 
; :ne.. 539 9 . i i iSSl (B.C. (Jir. 197T1; ' ' " 
\ (1) that ther* is a strong likelihood that the 

aovant will prevail on th* acrits; 
[ (2) that th* aovant will auffer Irreparable 
; hara la tha absence of a stay; 

''/ ATDA also filed a petition fer review of the arbitration . 
award. That petition will ba considered in a aubaequent 
.daeision. 

/̂ ATDA contends that arbltraclon awards undar ehe New Terk Jock 
conditions ara reviewable In che courts and chat the Coaaissien 
aan participate in sueh disputes solely chrough court referral. 
In light of Oelwein. ATDA subalctaa ics peticien for stay Co che 
CoBotaslen, buc ic scatea Chac le does so wichout prejudicing Its 
right CO Judicial review. 
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the entire Decision and the recorc] in thia case, one is 

compelled to conclude that the Decision has fallen victim to 

egregious errors and would visit the bitter consequences of 

those errors only upon the N&W employees. 

Organization Member of Arbitration Panel 

May 19, 1987 
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SOC employees". 3/ Therefore, the Decision would impose the 

Carriers' second proposed implementing agreement which "only 

allows them [SOC Supervisors] to request consideration for 

employment in that city [of Atlanta]". (Decision, pp. 16-17.) 

Article I, Section 4 of New York DocTc requires the 

"transaction . . . Lto] provide for the selection of forces from 

all employees involved on a basis accepted as appropriate . . . 

and any assignment of employees made necessary by the 

transaction shall be made on the basis of. an agreement or 

decision under this section 4." (Emphasis supplied.) Section '̂  

of New York Dock requires, the carrier to pay the affected 

employee's moving expenses. There is nothing in Hew York Dock, 

any decision of the Commission, or any arbitration decision 

prior to this one which holds an arbitrator cannot impose a 

."fair and equitable" agreement or that he must accept a 

provision which violates Section 4 by merely "considering" 

employees for work taken from them. (Decision, p* 16. , 

If one compares the explicit, simple English in which 

Sections 4 and 9 are couched with the statements on pages 16 and 

17 of the Decision and follows that comparison with a review of 

n 

3/ Ho reason was given as to how the ATDA oroposaJ exceeded Ney 
York Dock limitations. 
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Decision concludes at page 11 that the "central issue in this 

case is the reconciliation of the conflict between Sections 2 

and 4 of Appendix [sic] I to New York Dock." It then finds, 

after quoting extensively from the Commission's 1985 Maine 

Central decision and an arbitration decision reached thereafter, 

that Section 2 is now wholly meaningless. (See, Decision, p. 

14.) 

The Decision quotes from a 1985 decision of an Arbitrator 

Brown in which he states that arbitrators under New York Dock 

"are commissioned to exercise . . .[the] full authority [of the 

ICC] to achieve a fair and equitable solution of the dispute 

j before us"2/, but then reaches a result which is'clearly unfair 

I ~ 
! and inequitable. The Decision justifies this result by engaging 
\ in hypertechnical reasoning which defies even a cursory 
1 
I ' scrutiny. For example, the Decision determines that the 

employees have lost no rights because their representation on 

N&W resulted from "recognition, not election" and their "present 

collective bargaining agreement [sic] [which] . . . may not be 

carried along," involve rights of the Organization and not the 

individual employees. Another example is the Decision's 

conclusion that ATDA's proposed implementing agreement and the 

first of the two proposals submitted by NS have gone "beyond the 

terms of the New York Dock Conditions" presumably because they 

would give "the first right to the new positions in Atlanta to 

2? Emphasis supplied. See also ATDA Brief, pp. 15-19 for 
analysis of authorities on "fair and equitable" 
requirements. 
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5. If the "approved transaction" was not 
simply approval of NS control of N&W and 
Southern but extended to particular 
changes in operations, services or 
facilities, the change involving the SOC 
Supervisors could not have been 
"approved" because it was never 
presented to the Commission and, in any 
event, the Interstate Commerce Act does 
not provide the I.C.C. with jurisdiction 
to approve such changes. (ATDA Subm., 
pp. 14-17, 19; ATDA Brief, pp. 2, 4-5.) 

6. The Arbitration Panel and the parties 
are governed by the orders issued in the 
NS Control case which explicitly 
preserve the Railway Labor Act and 
collective bargaining rights of the 
employees in Section 2 of New York Dock 
and contain no contrary provisions or 
later orders from which the Organization 
could have appealed. (ATDA Brief, pp. 
2.4.8.) 

7. Assuming such authority to exist in the 
I.C.C. and the arbitrator, such 
superseding authority could not be 
exercised unless "necessary" to "carry 
out the transaction" and the 
implementing agreement submitted by ATDA 
demonstrated it was not "necessary" to 
strip SOC Supervisors of their rights in 
order to accomplish the transfer desired 
by HS. (ATDA Subm., pp. 19-20, 21-28; 
ATDA Brief, pp. 2, 3 nl. 5-6, 6 n3, 7, 
14, 14 n7; Transcript of Hearing, pp. 
191, 192, 203-204.) 

This last argument of ATDA was rejected by the simple device 

of ignoring it. 

Regarding the elimination of employee rights in the face of 

Section 2 of New York Dock which specifically preserves such 

rights and in the absence of any language in the orders 

f governing the NS control case to indicate otherwise, the 

f-
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The Decision errs in its confusion of the several 

contentions of the Organization and its failure to mention 

others. 

At page 7, the Decision inaccurately characterizes the 

Organization's position as follows: 

"It further contends that even if the ICC has 
such power [to eliminate Railway Labor Act and 
collective bargaining agreement rights of entire 
classes of employees], it could only be exercised 
when necessary to effectuate a transaction 
approved by the ICC and this transaction, the 
transfer of SOC employees, was never presented to 
the Commission for approval." 

t':l-j;-> The position of the Organization was, and remains: 

1. The ICC has no authority, and therefore 
a New York Dock arbitrator has no 
authority to extinguish the Railway 
Labor Act and collective bargaining 
agreement rights of employees. (ATDA 
Subm., pp. 12-14, 19-21; ATDA Brief, pp. 
1, 7, 9-13.) 

2. Even if the ICC might have such rights, 
it has never claimed the statutory 
authority to eliminate the Railway Labor 
Act and collective bargaining rights of 
entire classes of employees; in this 
case the entire class of SOC Supervisors 
on the N&W. (ATDA Subm., pp. 17-19, 21; 
ATDA Post-Hearing Brief, pp. 1-2, 4.) 

3. If such authority existed it could be 
exercised only if necessary to carry out 
the transaction approved. (ATDA Subm.. 
p. 19-20; ATDA Brief, p. 2, 5-6, 6 n3, 

I 7, 14, 17.) 
I 
f - 4 . The "approved t r a n s a c t i o n " was f u l l y 

1 consummated o r " c a r r i e d o u t " when NS 
achieved c o n t r o l of N&W and Southern in 
1982, t h e r e f o r e , no exempt ion a u t h o r i t y 
could now be t r i g g e r e d o r a c t i v a t e d . 
(ATDA Subm., p . 1 3 , 2 0 . ) 

1 
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but gives no reason for that conclusion 1̂ /; and, then proceeds 

to the incredible conclusion, again unsupported, that the 

employees' loss of their agreements and their statutory 

representation "does not change the rights of the individual 

employees." The Decision finally concludes its discussion of 

the rights of the N&W employees by saying that those employees 

can, in effect, retrieve the rights they did not lose by 

petitioning the National Mediation Board for an election after 

they get to Southern, provided they can demonstrate the Southern 

work is that of "enployees or subordinate officials within the 

meaning of the Railway Labor Act." (Decision, p. 15.) 

The same paragraph concludes that the only loss occasioned 

by the transfer "is the incumbency status of the ATDA" 

(Decision, p. 15) and since that is not protected by New York 

Dock it need not be addressed. But if ATOA has any rights as an 

"incumbent baragaining representative" they "are for 

determination by the National Mediation Board, not this panel." 

The Decision, having stripped the N&W employees of their 

representation and Railway Labor Act rights, then reaches its 

final, incongruous conclusion that with regard to the 

Organization "the NMB has exclusive jurisdiction over 

representation matters." 

I 1/ Perhaps no supporting reason is offered because this 
\ conclusion would seem clearly contrary to established law. 
i BN, Inc. V. ARSA, (7th Cir. 1974) 503 P.2d 58, 63. 
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Indeed, i f t h i s be a val id award, a l l future a r ^ i t r a t i d n s 

under Section 4 Of the New York bock fcohditioris have bieen 

rehderetd f i i t i l e - fo r i t has Idid a fouhdatioh lipon which the 

r a i l r o a d s can direct c'orfibirate e d i f i c e s iinbUrdSnsd by rules of 

law bi- g t ^ tu to ty dr cBntractiial prbvis ibr is ; a l l w i l l be 

superseded by the "automatic exeiilption" provis ions of Section 

11341(a) Of the i n t e r s t a t e Commerce Act. 

On the issUie of the em^ltiy'ees' r ep resen ta t ion r i g h t s , the 

Decision i s a gd^gle o i coHtradic t iohs ahd lih^uppdrted 

cohclusibris . At ^Si^^ 9 ihd Delsisitiri i d e n t i f i e s Ihe SdC 

Superv i sor ! aa "^plbj^ees Who hAv^ chos^il t o bs r&pt^s^nted ^or 

the i>iiir^g^ b£ bBliibiii^b ba rga in ing" . At pAq^i 14 Und IS, i t 

reaches a icbtiirar^ icbnclli^ioh in holding t h a t the iempioy&es' 

loss d t thi^ir rejprleSientdtion r i g h t s and t h S i r eo l lae t ive 

barga in ing a^irSeihght i^ n6 loss a t a l l because t h e i r r igh t t o 

repred 'entat idn "was hevSr r^cogiiized through ail eliSctiorl under 

the auispib^^ of th@ Natiohal (4i3diation Board." Th& d i s t i n c t i o n 

betw^^h ''gl^b^ibn'* eirld ' 'rbcbignitibh'' ih ihie l a t t e r Statement i s 

i t s e l f cbilijradlciibry of the h i s t b r i&a l ru l ings of the National 

Mediation Board, inbliidiilg those cohtaihiid in \td Very recent 

dec is ion ih TWA/Qzark A i r l i n e s , 14 N.M.B. 215 (April 10, 1987). 

( The Oebisibh ^iirst concludes a t page 1^ tha t th& "present 

I c o l l e c t i v e bargaining agr'eement [ s i c ] between N&W and AtDA may 

'[ not be c a r r i e d along [when the work i s t ransfer red to Southern]' 
i 

r 

I 
b 
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DISSENT OF ORGANIZATION ME.MBER 

I must dissent from the Decision and Award (Decision) dated 

May 19, 1987, which was drafted by the Chairman and Neutral 

Member and concurred in by the Carriers' Member. 

The Decision sanctions the unilateral transfer of work from 

Norfolk and Western Railroad SOC Supervisors and Assistant Chief 

Dispatchers to non-agreement personnel on the Southern Railway. 

The subject work is exclusively reserved to N&W employees under 

numerous longstanding agreements between the American Train [̂-̂Ar 

Dispatchers Association ("ATDA" or "Organization") and the 

railroads which now constitute the H&W system through merger. 

N&W employees' exclusive right to this work was confirmed by the 

National Railroad Adjustment Board, Third Division in Award No. 

16556 (ATDA Exhibit No. 1). The transfer of the work creates a 

major dispute under the Railway Labor Act. 

The Decision mischaracterizes the position of the ATDA; it 

is replete with factual and legal errors; it renders conclusions 

without attempting to justify them; and. it reaches 

contradictory conclusions regarding the jurisdiction of the 

National Mediation Board, for it usurps that jurisdiction by 

stripping from the SOC Supervisors their representation rights 

while holding that the National Mediation Board "has exclusive 

jurisdiction over representation rights" of the ATDA. 
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Page 13 

pcoposad by tha Carrlecs on Hovsiibar 11( 1986, 

« U ^ — 
Lobart 3 . H a t t i i 
bhiairian ind i loutra l Haiibsc 

C&lfcriar kambai: Organlz'iltlofc' Haabar 
t̂ iWtfttif / Dissent) 

^SV: , 1 % i m 
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Naw Yotk Dock II, Sac.4 Arb. Coats.om. Page 17 
N&W/Sk and ADTA 

Tha Orgsnlzaeion offarad a proposad taplaasneing agraaasnc 

which would have eonelnusd cha Organlzaclon as tha raprasancacive 

of tha transfarrad eaployaas and any aaployaas aubsaquantly hired 

or proaotad to tha S& Control Cantar. Ie also eoneainad 

provisions ragardlng tha aovaaane of housahold goods and the sale 

ef hoaas of transfarad aaployaas 

This panal aay not change tha taras of tha Naw Yerk Ooek 

Condleiona. Only tha partlaa aay by autual agraaaane aodify such 

eondieions. Slnea the first Carrlar proposal, thae of Oeeobar 7, 

19S6, and ths Organizatlea proposal both go bayond eha earas.of 

an laplaaanelng agraaaane see foreh in Haw York Dock, the second 

proposad laplaaanelng Agraaaane of eha Carriers, that of Noveober 

11, 1986, will ba plaead in efface. 

&2£A£di 

Ths partlaa shall adhara ee tha laplaaanelng Agraaaane as 

proposed by eha Carriers on Novaabar 11, 1986, aubjaee only to 

eha fellovias: 

VtthlB « period of 14 days following eha daea of this Award. 

tha parelas shall aaae to dataratno if ehara ara any mutually 

\ agraaabls ra-vialona of the Novaabar 11, 1986, proposal. If no 
i 
\ agraaaane Is raachad on any such changes during eha above 
I 
\ s p e e l f i a d 14 'day p e r i o d , cha l a p l e a s n t L n g Agraeaant s h a l l ba as 
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N&tf/SR and ADTA 

II 

Tha Carriers offarad a proposad laploaandng agraeaant on 

Oeeobar 7. I9B6. Thay offarad a saeoiid proposed iaplaaanting 

agraaaane on Novaabar 11, 1986, and have subaletad cha latter as 

cha agraaaane ee ba found apprepriaea by ehls panal. 

Tha original Carrlar agraaaane Indleacad ehae cha naw 

poslclons ereaead in Cha SR Concrol Cancer would ba offarad firsc 

CO N&V aapleyaea eurranCly holding SOC poaielons In Roanoka.' 

Those posicions noe filled would Chen be offered to ocher 

qualified N&W eaployees holding SOC senloricy. Ic furcher 

Indieaced ehae N&V eaployees aeeapelng positions would ba 

raloeaead aC eha expense of Che Carriers. ' JTlnally, le Itidleacad 

chac an aaployee who declines an offer of eaployaaae In tha SR 

Concrol Cancer aay exercise his sanlorley under applicable rules 

and agraaaents. 

The second Carrier agraeaenc proposes "NV eaployees 

currendy holding SOC poalciona In Roanoke and oCher NW aaployees 

holding SOC aealeriey will, upon requesc, be given consideration 

for aaployaeat in ehe SR Concrol Cencer In Aclanta " Ic w.:'. 

also eneoapass all pfcpceectons afforded by Hew York Dock 

eondieions. 

The basic dlffaranea In eha two agraeaenes is chac che f i r s t . 

agraeaene gives Cha firsc rlghc to rh* naw poslclons In ACldnca 

Co SOC amployees and Cha second only allows cben ro requ«s 

consldaracion for enployaene In chac c'cy. 
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CO do ehae. This arguaene bears analysis. Ic is clear chac If 

che eaployeea who are aoved eo AClanCa are consolidaced wich tha 

presane Atlancs aaployees, the pceseife eolleeclve bargaining 

agraeaant be'eween N&V and ATDA aay noe be carried along; however * 

chis doea noC change che righea of individual eaployeea. Nor 

does le eliainace a claas of eaployeea, alnee chac claaa was 

never recognized chrough an eleeclon under ehe auspices of che 

Naclonal Hadlaeion Board. If, as Chie ATDA elalas, Che 

Superincendeacs of Tr'anaporeaelon are eaployees or subordlnace 

offielals wichin che aeaalag ef ehe Railway Labor Ace. Chey,- as 

Individuals, will have ehe rlghe Co petlelon che Naclonal :̂:"'vf.' 

Hediaelen Board for eha seleeclon of a represencaelve for che 

purposes of colleccive bargaining. Vhac la lose by che cransfer 

is the Incuabency aeaeus of che ATDA. a sCacus arrived at chcough 

recognielon, noe chrough eleeCion. The proCeeClons afforded by 

Hew York Dock are eo Individual eaployees, noe co their 

colleccive bargaining ropreaeneaeivea. Vhaeaver righes che ATDA 

aay have uader eha Railway Labor Ace aa an 'incuabenc* bargaining 

represencaelve are for decerainaeion by ehe Naclonal Kadiaclon 

[ Board, nee Chis panel. The NMB has exclusive jurlsdlceion over 

rapresencacion aaeeara. See che Order by Jusclee O'Connor (A-

716) of April 2. 1987 In Ueaearn Airlines. Inc. and Delta Atr 

Lines. Tne. v. Tntarnactonal Brocharhoad of Taawatara and Atr 

Transport Eaplovaas. U.S. (1987). Kocion eo vacate che sCaj 

orders was denied by che full Supraoe Courc on April 6, 1987. 
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Ics auchoricy froa Congress as see forch in Revised 
Incerscace Coaaeree Aee, 49 U.S.C.A. Sees. 11341(a) and 
11347. Thia eoaalecee ia a creaeure of ICC and is 
ehsresre.d eo exfr«ise a aeasure of ths jiueborley of ICC 
in order ehae final and affaeclve* resolucion aay be had 
in relaclon Co aulcl'parcy dispuces which will 
assuredly rise whsn eaployees ^oapeee for Job 
asslgnaenes and union eo.aaleeees eontese for troops and 
carrleory. 

The auchoricy of Chla panel ia circuascribed noe by che 
Railway Itsbor Ace, buc by che afadaca* of che Incerseaea 
Coaaeree Ceaaission, and, subjecc Co che will of the 
ICC, we are soaalssloned Co exercise ics full auchoricy. 
eo aehleve a fair end equieable resolucion of che 
dlspuee before us. The ICC's suchoricy in osjias such 
as chst before us is-plenary and exclusive. 

The panal hearing eha inscanc dlspuee has exacely ehe sane 

auchoricy as ehae noeed by Arblcraeor Brown, quoced above. 

Uhaicever aay have been Che view prior Co che ICC decision in the 

Maine Cencral eaae, ie la clear ehae ehe ICC believes that Ics 

[ order supercedes che Railway Labor Aee proteceion. While le did 

noc scaee speel|fleally ehae che Inconslsesneies becween Sections 

2 and 4 of New York Dock eondieions are Co be resolved in favor 

of Seeeioa 4, ehae eonelualon la Ineseapable. Furtheraore, as a 

creaeure of che ICC, ehls panel Is bound Co che ICC view. If 

ehae vlev Is Incorraee, le is to che courts, noe thia panel, chac 

the Organlzaclon auac eucn for relief froa this newly evolved 

reeonelliaeion of che confllee becween che two sections. 

The Organlzaclon haa raised anocher peine which is worthy of 

discussion. Ie sCates chac che ZCC cannoc cake avay chs 

colleccive bargaining rights of che eaployees involved In che 

eoordlnaeion and chac che efface of this eoordlnaeion Is exac:!/ 
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See wgJ( B»nresa. Tne. v. 8.R.A.C. . 459 F.2d 226, 230 
(Seh Cir. 1972). Since chere is no aechanlsa for 
insuring thac che parcies will arrive ae agraeaene, 
there can be no assurance thac che approved eranaaecion 
will ever be effeeced. Such a resulc ve believe is 
unaeeapcable and inconaiscane wich seccion 11341 of our 
ace and wich Seetlon 7 of che RLA which provides that 
arbieraelon awarda ehereunder aay noe dlaialah er 
axelngulsh any of our powers under ehe Incerstace 
Coaaeree Ace. * / 

*/ For ehe saae reason we rejecc che arguaene chac che 
provision of our eondieions requiring chac working 
eondieions noe be changed excepC pursuanC Co 
renegoclacsd colleccive bargaining ^agraeaenes 
relnvlgoracea che RLA and causes les provisions co 
supercede che aechanlsa for resolving dispuces 
assoelaCed wieh negociaclng lapleaenelng agraeaenes 
eoneainad in eha labor procacelva eondieions we laposs .̂  
en approved cransaeclons. f̂ .-̂  

Prior CO, ae che ciae of, and subsequenc co chis ICC 

decision, various arbicracors rulad ehae Seccion 4 affecelvely 

superceded che Seccion 2 proceccion contained in New York Dock 

and chac new eondieions could be inposed pursusnc Co sueh a 

Seccion 4 atbleracion award. ^/ le should be nocad thae In ac 

lease cwo cases arbicracors who had aada earlier decisions 

regarding Cha ineerrelaelonship becween seceions 2 and 4 have 

changed chair poeicion. 
i 

\ I n ehe P n i e n P a e t f t e ac a l . and UTIT c a s e , Arb ic racor Brown 

opens h i s d i s c u s s i o n of che ease wich 'che fo l lowing : 

The J u r l s d i c C l o n of c h i s a r b l c r a l c o a a i c c e s Is de r ived 
f roo ehe I n c e r s c a t e Comaares C e a a i s s i o n , which d e r i v e s 

^ / N&W. ac a l . and UTU fAbies . 9 / 2 5 / 8 5 ) ; Union P a e t f t e 
R R - a t a l , and UUL (Brown, 1 /85 ) ; q&O. Seaboard Svaeem RR. and . 
Brocherhood of Rai lwav Carman (Karx, 1 2 / 1 5 / 8 4 ) ; Union P a e t f t e ac 
a l - and American T r a i n DlsoaCehara A a a o e l a c l o n (F redenbarge r , 
5 / 2 7 / 8 4 ) : aiS. and Union P a e t f t e ee a l . ( S e i d e n b e r g , 1/17/85) 
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arbieraelon under Seccion 4 of the New York Dock eondieions. ^/ 

On Augusc 23, 198S. che ICC in the Maine Central Railroad 

Co. ease (Flnsnee Oockee No. 30S32) issued a daeiaion in which ic 
e 

discussed che Ineerrelaelonship of che ICC orders in 

consolidacion cases and ehe Railway Labor Ace. In chat decision, 

the ICC scaced: 

Zn Sflueharî  Control. Che Coaalsalon observed ehae 
aaeelon 6 of RLA "would seriously iapede aergers," if 
ie were noc for che proceecions of WJPA ehae were 
assenetally IncorporaCed in ehe Cpaaisslon's decision.' 
331 I.C.C. sc 171. RZ.A chus hsd no Indepandene efface. 
Souehern Control waa Cha Coaaiasloa's response Co a 
Supreae Coure direeeive in Railway Labgr pxgeuelvea* 
Asaoelaelon v. S.JL.. 379 U.S. 199 (1964). Chae cbe 
Coaalssioa elarlfy che scope of preceetlye eondieions 
laposed la a earcaln aerger. Ie aay be noted ehae chs 
Coure*a cbneern was noc wich Che provisions of RLA or 
tfJPA (exeepe as refleeCed in che Coaaisslon's order), 
buc wich ehe level of eaployee proCecclon decreed by 
che Coaalsalon in iCs order. IC Is chaC order, noc RLA 
or UJPA. chae is Co govern eaployae-aanageaenc 
relations in conneeCien wich che approved cransaecion. 

Sueh a resule is essenelal if cransaeclons approved by 
us are nee eo be subjeeced Co che risk of 
noneonsuaaaelon aa a resule of che inabilicy of cha 
parelas ee agree on new colleccive bargaining 
agreeaents effecclng changes in working eondieions 
nseessary ep tapleaenc chose cranaaccions. All of our 
labor proceccive eondieions provide for compulsory 
binding arbieraelon co arrive ae lapleaenelng 
agreeaeaes If ehe parcies are unable Co do so, so chac 
approved eransaeCions can ulciaaCely be eonsuoaaced. 
Undar RLA. howaver, changes in working conditions are 
generally classified aa major dispucaa wleh Che rasulcs 
chac chere is no requireaenc of binding arbitration. 

^/ W&tf. Illinois Terminal RR. Co. and Railroad Yardmasters 
of America and UTU (Sickles. 12/10/81); N&W. 111. Term. RR. -c.. 
and BLE and UTU (Zumas. 2/1/82); N&W. III. Term. RR. Co. and VJ:: 
(Edwards. 2/11/82); B&Q. Nawburgh & Sa. Sh. Rv. Co. and BM'.£ 
USU (Seidenberg. 8/31/83); B&O. Wevb. & S. Sh. Rv. Co. and •.:•-. 
aii (Fredenberger. 9/15/83). 
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since fewer loeeaocives will be needed and also since operating 

coses of che raaaining loconoeivaa aay be reduced chrough thair 

aore efficient ueillzacton chroughout*cho enclre syseea. This 

Panel conelud'es chac ehe inscanc eoordlnaeion was auchorized by 

the ICC and chae Che queaclon before ehe Panel is the application 

of Nsw York Deck scandarda Co chae eoordlnaeion. 

The cenersl issue In ehls ease is the reeoncillacion of cha 

confllee becween Seceions 2 and 4 of Appendix I Co New York Dock. 

As noeed earlier, Seccion 2 deals wieh eha rlghe of che eaployees 

eo eoncinuo eo enjoy ehe pcoeeecloa of chs Railway Labor Aee and 

any agraeaenes which aay have been bargained by ehe collective '/;: 

bargaining rapresen'caclvea of ehe affecced eaployees. Seccion 4.. 

on che ocher hand, indleacas che aeChod by whieh a carrier may 

give noclee of a change in lea operacions and che aechod of 

reaolvlng dlspuCos which aay arise chereaf ear. This proceeding., 

resules froa eha applleaclon of Seccion 4, and les auchoricy 

derives froa chae aaoclon. 

Prior ee 1981, che quescion of whecher a carrier could, 

chrough a'eensolidaelon of forces, effecc ehangea in-raeas of 

pay, rules, or working eondieions had never baen raised before an 
a 

a r b i c r a c o r in a Secc ion 4 p r o c e e d i n g , liecween 1981 and 1983 ae 

l e a s e f i v e a r b i c r a c o r s r u l e d chac che ICC d i d noc d e s i r e ehac 

changes of raCas of pay . r u l e s , or working e o n d i e i o n s , or of 

r e p r s s e n t a c l o n under the Railway Labor Ace o c c u r chrough 
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I 

York Peek Is appropriacs for ehe proceecion of 
applicancs' eaployees affecced by ehls proceeding 
wichoue any of che suggssced aodlfiescions. 

The basic queseions, Chen, are whecher ehe cype of 

consolidacion desired by che Carriers was auchorized by che ICC 

in lea decision and if le waa, whae are the proceecions afforded 

by New York Dock. 

The Organlzaclon has coneended Chae che consolidacion of ehe 

Roanoke SOC wich che AelanCa Concrol Cencer was not pare of eha 

original subaission of che Carriers in which chey lisced che 

expecced eoasolidaeions which would be aade if che Joine concrol 

was approved by ehe ICC. The Organlzaclon bellevea chaC only the 

aeeual consolidaciona specifieally approved by che ICC were 

auchorized; any ocher consolidacion is oucside cha scope of che 

ICC decision. The language quoCed above seeas Co belle chae 

concenclon alnee ie specifieally sCacas: "le la poaaible thac 

furcher diaplseeaene asy arise aa addieional coordinaeions 

oeeur." Had ehe ICC noe believed chac chere would be additional 

eoordlnacloas, beyond chose which had been lisced in che 

aubaisslons eo le, ic would noe have needed eo puc that santanea 

into ics daeision. And having puC le,in, le nusc have had a 

reason •• che general approval of coordinaeions whieh would meet 

cha goal of greacer efficiencies upon which che raclonale of che 

decision was based. Ac che hearing, cesclaony was received uhlch 

Indleacas thac chare will be a subscanelal saving co che eonblned 

carrlar chrough cha planned eoordlnaeion, boch In capital coses 
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this disputs is an appropriaca rearrangeaene under che auchoricy 

gcanced che Carriers by che ICC decision allowing chair Joine 

concrol. 

Finally, che Carriers concend chae ehe lapleaenelng 

Agreemenc which Chey proposed ia an appropriaca basis for chis 

rearrangeaene of forees. 

I 

As noeed by ehe Organlzaclon, ehls is aa unusual 

rearrangeaene ef forees sines ie eoablnes eaployees who have 

chosen Co be represenced for Che purposes of colleccive 

bargaining wieh oCher eaployees who are noc so represenced. 

However, like all ocher New York Dock eases, che Panel muse flrse 

look Co ics own ^uChorlcy Co acC. 

As noeed above, ehls proceeding la che resule of a requesc 

by che Cacrlecs la aceordanee wich Che ICC decision which allowed 

Joine concrol o£ ehe Carriers. In ics deeislon, che ICC (366 ICC 

171, 230) seated: 

Ve find ehae eha applicancs' esciaaces of eaployee 
iapaee are reasonable. Vhac dlslbtaclons chere will be 
appear Co be shore Cera. Ie is possible cheC furcher 
displaeeaene aay arise as addieional coordinaeions 

[ occur. However, no wholesale disrupeion of ehe 
i carriers' work force should occur and che ovsrall 
i disrupeion Is clearly noc unusual in comparison Co 
\ ocher rail consolidacion cransaeclons. 
\ 
\ Ic noeed furcher (366 ICC 171, 231): 

1 Ve find ehac tha minimum stacueory .proceccion of Sew 
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"expllciely coaasnds prSitervaeion 6f Railwsy Lubor Aet and 

colleccive bargainililg igrstdene tights. Seceioit 2 mi Appehiix t 

scaees: 

Tba rate's a t pay, r u l e s , werkiiig eonditidnii . «nd a l l 
e o l l a e t i v e bairgsihihg ahJ a the r r i g h t s , p r i v i U g e s , and 
bahaf ie i (ineliiditig 6dhcinuSel&n of penslbn irlghes and 
bane£ica) of S r a i U d S d ' S Saployaaa Uhdet appl leable 
lAws i n d / a t e x i s t i n g eolle&elve bjirgalulng agraeaenes 
or o^hefcwisi aba l l be ptttSetved Urtlsas ehange<i by 
future e e l l e e t i v e bargeining agraeaenes or appl icable 
sttAtut»s. 

The otgshitAfeiftiii scAtAS thae kvett 1^ one wers to a i suas ofcharwisa 

and a l s a Sssuas eh4i: tshe ptapaied SOC t±k»it i i t hSd been presented 

to and aj^pieavad by feh« iCd. 6hsb those i s i u a p t i o n s oould not be 

used as a ba s i s foit 6h* i l i a i t t s k i o h b£ ed lUeSivs faargalAlng and 

Railway L&baf Act r i g h t s bsesass tha COhbiniitd exls tehca o i thbse 

r i g h t s ddei not subjeeb the p t tpo ied SOC &!fsfisfe« "td the r i sk of 

noneortjiuaaateied as s fesu lc i t thk i i labi i icy df th* p a r t i e s co 

agree on a tie* eo l l eee ive bat^l&inihg SgrSisent" ki requi ted by 

che ICC die iSioh i a th* ttatiria-.6aftt».fct decis ion . 

The Gsre i i ra edftfeend thikt chs OtgSnizseioA's procedural 

arguaents sr« wiehbui: aeifics fhsy s ts t i i tha t the Arb i t r a t ion 

Panel has duthi i t l ty uttdstr Si^eidn 4 of Nfev York Ddck t l to 

fashion Sh i i p l e a e n t i d g Bgtseaftnt. The...Catrlire fu r ths t doneand 

tha t the a tguasht t sgard ihg S4ebioH 2 IS wichout uh' t i t slnea 

raeanc tCG d«)iiSl&nS haV* refuted thU OrgaAUation's cohCantlon 

and daciJilanS hsve bAan Issued by various 'tiifjitse^ under chS 

auchoricy cbnt^ided ih ch« ICC d s c l s l d n s . thS Car r ie rs al$e 

concend chat the rearrangaaent of forces which Is eha subjecc of 
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Contentions of che Parelas 

It is the position of ehe Organlzaclon that le has 

represenced che SOC Supervisors who parfera power diserlbution 

duties on che N&V under an agreeaenC enCered inco April I, 1971, 

and chae eha cransfer of work involved la chis proceeding was noe 

Included wichin che Use of Jobs which ehe aerged cerrler 

Incended Co "abolish, eraaee or Cranefer aa a resule of ICC 

approval of les applicacioa for Joint eoncrol" in Finance Dockec 

No. 29430 (Sub.-No. 1).. It is Che organlzaclon's posicion cbae 

ehe eransfsr of chese Jobs is nee allowable under che ICC order 

and ehae ehe ICC and chla Arbieraelon Panel have ne auchoricy co r/̂ ? 

change wages, rules, or working eondieions of eaployees whieh are 

procecced by Che Railway Labor Aee and SecClon 11347 of ehe 

IncecsCaCa Comaecee Aee (49 USC 11347). 

Ie la che Organlzaclon'a second eoneencioo that even if its 

first concenclon is noe sgreed cd, che ICC "has nsver elaiaed foe 

Icself che excraordinaey seacuCory power Co eliatnace Railway 

I Labor Aet and eolleeclve bargaining agraeaenc righes of anelra 
r 
I classss ef eaployees." Zc furcher eonCends ChaC even if che ICC 
I 

( has sueh power, le could only be exercised where neeessary Co 
I 
[ effeccuaCa a cransaecion approved by Che ICC and chis 

f cransaecion, Che transfer of SOC aaployees, was never presanced 

? to the Comaission for approval. 

Finally, cha Organlzaclon contends that ehls Arbieraelon 

Panel, created under che ICC's New York Dock II decision. 
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which engines i f e d<i ehe fuel raek. He hss soai of 
t h i s conVitsat ioh bO ftaki iUt i t h i l hi ainlaiziiS h is 
siiileehing, 

Mk. Bradisy fur thdr tdd issead teh*^ a t feh« present t i a e the 

NS syjit«a i s epsra ted with kwo regions •* kereharn (N&W) and 

Souehetn (Seutherft), When edhSolidat ion takes plaee i t w i l l be 

poss ib le td chSdgii t h i s syStSM Shd eherA Is eonaiderielon belhg 

giv»d 66 ddi: dh'iy tS^idrikllieihg bhS systtta becween North And 

South •>- thaj^ kTtk aaw geae rk l l ^ divided bd« thsiea ate Soae 

a n o a a l l i s bs&susia e£ the ttSekagA of t h e ' etoo i tai l tbads •- buc 

a l s b ea htVlttg t h i sysesa eotii^igtirAd iace iaiie and Wsae regions 

['-;-' insCiSd. He s lad ind ies t«d thSt he be l ieves chab each of. Cha STL 

Jobs should b« inCsrehangaablik and ehae ad individual should bjk 

able to s h i f t t i o u one region eo ahbtheir. 

rtr. fttadley hoced thae che dififstAheas beCween th* STLS and 

th* Systea Oj^atfaelbtis Centiai: {toc) SupiJtv^tSors era la the too l s 

which the t t l i u ses , deiatisa t h i S t t u t i l i s e s th* CRti h* has the 

a b i l i t y to eoaaunlcaC* wich ocher aeabers of ehe r a i l r a i d ^ whlla 

che SOti beard ia aa In foraac iona l sys tea tha t iii avai lable only 

CO che people scandlng in che SOC. 

The pay of STL's i s about can percent higher chan thac of 

SOC Supervisors alchOugh i t cannoc be exacely £oapaired because 

ehe benef i t packages era d i f fa rene and each StL has h i s sa la ry 

see by h i s manager. Ic aay be d l f f e ranc frota any ochet STL's 

s a l a t y . 
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would be realized. Mr. Hartin further teseified chac because che 

cwo sysceas were operaead saparacely ehe aeeouncing funeeions 

were carried in ehe saae aanner as if chsy vere independene 
• 

companies and loeoaoclves were only cransferred becween che 

railroada in large beeches rachar chan singly. 

Hr. H. H. Bradley, Asslseane Vice Presidenc of 

Trsnsporcacion of che Souchem, cescified ehae he was in charge 

of eh* Concrol Cencer in AClanea. He described ehe Job of 

Superineendeae of Trsnsporcacion • Locoaoeive (STL) as follows: 

The STL when he coaes oa ducy would discuss wich che 
off-going STL anychlng unuaual ehae has occurred during 
ehe prior eighc hours of an excepelonal cype naeure. 

He would Chen scart pulling up his screena on che CRT 
looking at Invantoriea of loeoaoclves aC ehe aajor hump 
yarda where ehe aajoriey of che englnea are loeaeed. 
These ar* eleeeronie huap yards. They look ac ehe 
inveneory and see if chere is anychlng unusual. The 
STL would know cbe sehsdules of chs crains for which he 
has CO provide loeoaoclves. 

Ve hav* an op*raeing plan over ehe ayaeaa, and in a 
noraal alcuaeiea eh* loeoaoclves eyeltely aove froa one 
craia Co anocher crain eo anocher craln and Chen 
eoaplece Ch* cycle. And he would have Co look for 
excepCleas, If he had a aeehanlcal failure. And ehen 
ha would have eo supply anocher locoaoeive. 

Than h* looks and scares talking wich che Chiefs In 
addleien eo a connage repore he has available Co see if 
we have any unususl aaounC of crafri-c. He looks co see 
if Chere have baen any crains annulled chae are noC co 
be operaCed, chac have provided excra power, or chare 
aay be a problea where chere is no power ac che end of 
a noraal run, if cha crain has bean canceled. 

Looking ac chase by division, knowing his inveneory and 
knowing Cha crain schedules, he will actually assign 
locomocives by nuaber inCo che CRT In many cases, Buc 
chac is done generally wlch discussion wich che Shop 
Foreman who knows which anginas have been serviced. 
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AdJusCaenC Board issued ah aVard which sbscAinad the pdalelon of 

ATDA. The!;eaft«r. an agraeaidb was teaehad be'cveaa t̂&W and AirOA 

thae th* supeir^iilors Vho worked out o f ' t h a "pevsr bUceku* would 
> 

be rei>i:esanbad by ATDA, 

The Sduthelrh, which etintralil i t a d l s t t l bue lBh of power ouc 

of At lanca , u t l l i i a s su^arlhi^andahts df t ranaporcac ioh . who ar* 

nonagraanatit o H i c k t a . t t has dona So for se l a a a t 22 years wleh 

sueh peiribbnelk 

Afes» eha Aa^gar, Ndrfoik Sauehetti d«isa]rainad cd febuSolidate 

a l l of the eoftctol fuhbeibfas fdt bhe encira systail iH on* 

l o c a t i o n . Hr. J .R . ttarcin, Sanldt Aaaisfcaht Vice Prea ident , 

Transpor ta t ion Planning, Of th* SoUtharh t e s t i f i e d tha t Aelanca 

was chDseh sAd thae a l l o t th* doACtdl fUiieibiohs involved In che 

movemaiiie of e s r i attd th* assl|ftb*hi: Ot ea s t s VHsd o tha t r a i l roads 

u c i l i i * Its etaeks sUaady hav* bead t^ansiHairred fcc the cont ro l 

cenea t chare , the only teaa id ihg eodaalidafeioA ia the one 

involved in bhi i d ia^u ta . th* assignaanb of Ibeoiociv* pbwet. 

Hr. Hatfcih iddi<:atad thaft a sit lgl* ddhtrel eeticat would efface 

e f f i c i e n e i e s IA eh* uCil lza6ion of adt lva powair of aboue one pec 

cen t . Wlch ii,200 loeoadt iVai , ChiS would aaah 22 l a s s 
i 
•• locoaotivas would ba hsedsd. i SaVing of $28 allllon lit cipLcal 
< 
I Inve^Cmsnt and a Saving of $2 million a yeai: in oparaclhg 
I 
i expanses. This doas hoc Include savings In labor cose which 

P0743 



\ -

New York Dock II, Sec.4 Atb. Coaee.aa. Paga 3 
N&W/SR and ADTA 

to the unavailablliey of Vice President Hullinax on the scheduled 

date for an executive session of che panel, "I aa appoincing Hr. 

W. Q. Kahonay.Co replace Hr. Hullinax as our aeaber of tha 

arbltraclon bo'ard." 

The parcies subalceed pre-hearing briefs, a hearing was held 

on February 26, 1987, in Roanoka, Virginia, and che parcies ehen 

subalceed pose-hearing briefs. The panel has aee ewlee in 

exeeuclve session and eha aaCCar is now ready for decision. 

BaefcerauwJ 

The N&V was icsalf foraed as Ch* r*sule of ssversl mergers 

in eh* 1960's. ATDA had agreeaenea wleh eaeh of ehe railroads 

which had aerged inco N&V. The agraeaenes eoneainad scope 

languaga whieh stated thae che AsslsCane Chief Train Dlspaccher 

would "supervise eh* handling of crains and cha discribuclon of 

power and aquipaent ineldene checeeo; and co perfora relacsd 
I 

work." Accordingly, ehe Asslseane Chief Train Dispacchers Issued 

inseruceioas eo aaehanieal depareaene personnel regarding ehe 

nuaber aad id«aeley of loeoaoclves co be used on crains 

originating ae cheir respeccive cerainals. ATDA did noc 

reprasene Train Oispacchars on che original N&V. Following che 

merger che N&V "power bureeu" aesuaed responalblllcy Eor all of 

cha margar carriers and che ATDA represented dispacchers vera no 

longer assigned che work in quescion. ATOA appealed ehls 

asslgnaene and the Third Division of che Naclonal Railroad 

r--'i :'> 
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On Kerch 19, 1982, che Incerstace Coaaeree Coaaissien (ICC) 

approved ehe -applleation of Notfolk Southerii (NS) eo obcsin 

eoncrol of ehe separaca railroad sysceas of Norfolk & Wescern 

(N&W) and Souchem Railroad (Souchem) under Finance Dockec Ho 

29430 (Sub.-No. 1). included in the approval order was the 

requlraaene chat New Ydck Dock It CondicioriS apply. 

On Sepeaaber 12. 1986. purSuanC eo New York Dock tt 

Condidons and che ICG order. N&W hdeifiad the Aaetitian Ttain 

Olspaeehars AssociaCion (AtBA) thae le ihfeanded Co etansfsr che 

work of supervising ch* loeeaedve pewat discribuclon and 

asslgnaene froa che N&W SysCea Operacions Cantar id Roanoke. 

Virginia, co Southern's COherol CeAtet in Afelsnea, Georgia. 

ThereafCer. che parties engaged in hegotlatiOns on Octobei: 7, 27, 

28, and Noveaber 10 and 11, 1986, ahd were unable to reach 

agraeaenc upon an iaplaaenting agrSaaent. Unable Co reach 

agraeaenc upon a neutral referee,-on Deceaber 4. 1986, N&W 

requeaeed eh* Naclonal Hadlaeion Board Co appoinC a neuctal and 

by lateer dated Deceaber 9, 1986, RoberC 0. Harris was noainated 

to sie as the neucrsl. The Carriers naaed R. S. Spenski. 

Asslseane Vice Presidenc • Labor Relacions, as ics aeaber of che 

panel and che Organlzaclon deslgnaeed H. E. Hullinax. Vice 

Presidenc, as les naaber. On Hay 13. 1987. cha nautral and 

Carrlar members of Cha panel vere Informed by R. J. Irvln. 

Presidenc of cha American Train Oepacchars Assoclaclon chat due 
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In che Haee.er of Arbieraelon 

becween 

Norfolk and Veaeern Railway Co. 
Souchern Railway Company 

and 

Aaerican Train Dispacchers Assn. 

Pursusnc to Article I 
Saetion 4, N.Y. Dock II. 
eondieions • ICC Finance 
Oockee No. 29430 
(366 I.C.C. 171) 

OBCISIOH AND AVARO 

Appearances 

For che Carriers 
Jeffrey S. Berlin, Esquire 
Richardson, Berlin & Horvillo 

Williaa P. Seallsaieh, Jr.. Esquire 
Norfolk Souchern Corperacion 

For ehe Organlzaclon 
Williaa 6. Hahoney, Esquire 
Highsaw & Kahoney, P.C. 
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NATIONAL RAILWAY LABOR CONFERENCE 

1901 L STREET. N.W.. WASHINQTON. D.C. 20036/AREA CODE: 2OMe2.720O 

CHASLES L HOraiNS, Jr. 

Chalnnaa 

ap.LEE ar.DANias 
vice Chairaan and Vice Chainnan 

Generd CoiOiid IL t -Ke l ly 
Dbcctor ol Labor RelaUona 

July 15, 1987 

CIRCUUR NO. 15-156 

TO MEMBER ROADS: 

There Is attached copy of an award dated Hay 19, 1987 render
ed by Chairman and Neutral Member Robert 0. Harris In the matter of ar
bitration between the Norfolk and Veatem and Southem Railway Compan
ies and the Afflerlean Train Dispatchers Assoclatioa involving applica
tion of che New York Dock protective conditions imposed pursuant to ICC 
Finance Docket No. 29430. . 

Also enclosed are the Organization Member's Dissent and Che 
ICC's Decision of June 5, 1987 denying the ATDA's request for a stay of 
che effectiveness of the award. 

Yours very truly* 

R. T. KELLY 

Director of Labor Relacions 
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(5) With regard to Initial Assignments we find that all 

employees on the integrated single seniority roster (Attachment 

"B") shall be afforded the opportunity-to bid simultaneously In 

accordance with the requisite provisions of the UP Schedule on 

all yardmaster positions in the Omaha/Council Bluffs Tei-minal. 

The bulletining and assignment of theae positions shall be ad

ministered in such a manner so as to make the effective date of 

these assignments concurrent with the effective date of the con

solidation of the Terminal. 

(6) Ve find that sea?vice credits shall be accorded to 

all Missouri Pacific employees who transfer to the Union Paci

fic in accordance with the Implementing Agreement. Theae MP 

employees shall be treated for Agreement purposes as though 

their MP service was performed on the. Union .Pacific Railroad. 

AVARD: Iri order to effect these Findings and related cognate 

matters, and to carry out the purposes and intent of 

the New York Dock Conditions, the parties shall adopt 

and execute the Attached Implementing Agreement. 

(Attachment "A"). 

OutJk 

Jy(c4lB SEIDEM3ERG, Hew/Tfork' 
Dobk Condit ions A r b i t ^ t o r 

ig îq^? 

P0738 



(vy-cr:-. 

- 7 -

nate UP employees who, prior to the consolidation, worked west 

of the River as "OH" employees and UP employees who have worked 

east of the River as "CB" employees. Missouri Pacific*yardmas

ters should be also treated and designated as employees who work

ed west of the River. 

We find that Yardmaster positions should be designated 

either "OH" or "C3" assignments based on where a preponderance 

of the work was performed. 

We find that there should be no prior rights designation 

to yardmasters who acquire seniority after the date of the con

solidation. 

A copy of the consolidated seniority roster for the Omaha/ 

Council Bluffs Terminal, eaibodlng these principles, is attached 

hereto as Attachment "E". 

(1) We find with regard to Protective Benefits and Obli

gations thereunder, that the New York Dock Conditions as pre-

scribed by the ICC in its Finance Docket No. 30,000 shall apply 

to those employees' directly affected by the transfer and conso

lidation of the Terminal. 

The attached Implementing Agreement (Attachment "A") con

tains the specific details pertaining to "test earnings", the 

a..ffeet of unemployment compensation as well as other earnings 

on the p.rescribed allowances. 

The Implementing Agreement also contains the prescribed 

Monthly Form to be used to calculate benefits and allowances for 

"Dismissed" and "Disolsced Smoloyees". See .Attachment "D". 
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conisidsratlon to such unrelated matters as bargaining agent 

recognition and unlpn dues collection. The first matter is ex

clusively within the Jurisdiction of the National Mediation 

Board and the second haa to be decidjsd in a forum other than 

this one. 

(2) We find that the ICC has declared in Finance Docket 

30,000 that the controlling carrier concept shall be applic

able, when it held that Omaha/Council Bluffs yards were to be 

operated Jsy Union Pacific as a Union Pacifie single controlled 

terminal, as a consolidated common point. This concept is not 

now open to question or contest by the Organization. We find 

.further that, consonant with this concept, is this single termi

nal can be operated under Union Paciflp.wage rates and schedulef 

rules. Also opnsonaht with this concept is that Missouri- Paci

fic Yardmasters may be transferred to the Union Pacific RR and 

function under the Union Pacific Schedule Agreement and wage 

rates, . ' . 

(3) While we find impressive the .Carriers' arguments in 

favor of dovetailing into a single seniority roster for a sing

le integrated ternjinal, nevertheless, v;e conclude, that we 

should accept the Organization's plea thaz the constructed sen

iority roster reflect and recognize the "prior rights" of af

fected employees. Acceptance of prior rights here would recog

nize the dominant and established role that UP yardmasters have 

long occupied in the Omaha and Council giuffs yards. 

We find that therefore it would be- appropriate to desis:-
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On April 19, 1983 the Organization petitioned the Arbi

trator for leave to submit a Supplemental Submission for imple

menting the terminal consolidation. 

On May ^, 1983 both parties notified the Arbitrator that 

they had convened on April 19, May 2 and 3, I983 but-were un

able to reconcile their differences and were at Impasse. The 

Carriers also objected to the Organization being granted per

mission at this time to file a Supplemental Submission, and It 

maintained that the Arbitrator should proceed to draft an Imple

menting Agreement based on" the record made at the .Ipril 18, 1983 

hearing. On the same day, the Organization renewed its request 

for permission to file a Supplemental Submission. 

On May 6, 1983, the Arbitrator issued an Award denying the 

Organization's request> because he found that the Organization 

had persisted in holding to its procedural position throughout 

the proceedings, and that It would be inappropriate now to allow 

the Organization to present a substantive position after its 

procedural position had been rejected. 

Since the parties were unable to negotiate voluntarily an 

Implementing Agreement, the Arbitrator has promulgated such an 

Agree.rsent.which is Attachment "A" to this Decision and Award. 

We also make the following conclusionary Findings in ex

planation of the major provisions of the attached Supplemental 

Agreement: 

(1) We find it inappropriate, in drafting an Iniple.T.ent-

ing Agreement pursuant to the New York Dock Conditions, t o clvg 
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sions which resulted In the establishment of the New York Dock 

Conditions arbitration machinery. 

On April 18, 1983 the Arbitrator met in Omaha with the 

parties in interest. Prior to this meetlhg, and in preparation 
/ • . . .." 

"tfierebfi" "the" Carriers presented the. Arbitrator with their pre

hearing Submission dealing both with the history of the negotia

tions as well as the Carriers' substantive position on the dispu

ted issues. The Organization's Submission, while it related brief

ly to the history of negotiations, stressed its procedural- posi

tion^ namely, that it was inappropriate to arbitrate this- dispute 

while the issue of representation was being litigated in federal 

appellate courts. The Organization also emphasized the untenable 

financial position it was being maneuvered into by the UP refusing /«v" 

to transmit to it the dues it was collecting from yardmasters. The 

Carriers reiterated that the matters that the Organization persis-t-

ed in raising were matters that -had to be resolved in other fora. 

At the conclusion of the April 18, 1983 arbitration hear -

ing, the Arbitrator directed the parties to continue to engage in 

good faith bargaining for twenty days, because it was evident to 

him that the parties had not bargained, except superficially, ov

er the core issues relating to the selection and rearrangement 

of forces incident to the operation of a single combined ter

minal. The Arbitrator -instructed the parties to engage in good 

faith bargaining until they reached agreement, but this bargain

ing period -would not extend beyond May o, 1983. On April 15, 

1965 the Arbitrator issued an Interim Award to this effect. 
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On March 3, 1982 the parties met and discussed, inter 

alia, the concept of "controlling carrier". The Orgeinization 
m 

wanted the Carriers to agree to pay Union Pacific rates at Oraa-

ham Council Bluffs and Kansas Cltf, but to have the Missouri 

Pacific Schedule Agreement apply at Kansas City and Omaha/ 

-- Council Bluffs and MP rates and schedule rules would apply at 

Kansas City. 

The Organization also raised the issue of Bridge Dispatch

ers and Yardmaster training. The Carrier objected to consider

ing the first issue because it was extraneous to this arbitra

tion proceeding and moreover. It was a subject that was being' 

'. considered a public law .board on the UP property. 

^K?: On March l6, 17, 18, 1983, the parties met and discussed 

a number of subjects. The principal focus was on seniority, 

with the Organisation stressing the acceptance of the "prior 

rights" principle, with the C,arriers favoring the dovetailing 

••- of seniority. At the March l6 session, the Organization again 

. . asserted that the Carrier's February I'l, 1983 Notice could not 

be negotiated until the Issues of representation and dues col

lection were settled. At the March 17 meeting the Carriers set 

forth their reasons why the "prior rights" concept was not an 

appropriate method of dealing with the seniority issue. The 

Organization persisted in seeking to get an agreement on the 

representation and dues matters. Despite offers and counter of

fers on these subjects, no agreement could be reached and nego

tiations broke off. On Karch 18 the carties cOiTjaenced discus-
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and was dealing with the RYA as the appropriate bargaining 

agent of the yardmasters. 

The chronology of events Involved in this dispute is: 

On February 14, 1983 the Carriers.served notice on the -

Organization of its wish to effect a consolidation of the Mis

souri Pacific and the Union Pacific yardmaster operations being 

performed at Omaha and Council Bluffs into a single combined 

operation controlled by the. Union Pacific and under the Union 

Pacific Schedule Agreement rules. 

The initial bargaining session' was convened on February 

23, 1983.with the Carriers presenting substantive proposals in 

furtherance of the objectives of. .their February 14, 1983 No

tice. The Organization took the position .that it could not ne

gotiate an implementing agreement unless the Union Pacific re

cognized its representatives as "first class" representatives 

in the same way as it did other employee representativ^es on the 

property. It added that this recognition could be evidenced by 

the Up issuing a formal statement stating that the RYA was the 

recognize.d bargaining agent of the yardmasters and by the UP re

leasing to .it the dues it had collected but not forwarded to the 

RYA since the National Mediation Board had issued a.certifica

tion to- another yardmaster organization, but which NMB action -- -

had been-restrained by a federal district court. The Carriers' 

response was that the RYA's requests regarding formal recogni

tion and union dues collection were not proper subjects to raise 

in a Kew York Dock arbitration proceeding. 

-•<> 

i " " \ 
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Arbitration Proceedings pursuant 
to Article I, Section 4 of the 
New York Dock Conditions as stat
ed in ICC Finance Docket No. 
30,000 issued October 20, 1982 

AWARD AND DECISION 

Parties : Railroad Yardmasters of America 

and 

Union Pacific Railroad Company 
Missouri Pacific Railroad Company 

Background : The parties selected the Undersigned 

to be the Arbitrator on March 21, 1983 to determine the provi

sions that, should be included in an implementing agreement 

that would provide an appropriate basis for selecting and as-
^7* ... 

(•••.--ŷî-' signing the yardmaster. forces operating in the Omaha Yards of 

the Missouri Pacific, and the yardmaster forces operating in 

the Omana and Council Bluffs Yards of the Union Pacific in-the 

course of effecting an ICC approved consolidation of these sev

eral yards into a singls combined terminal operation. 

The Organization raised a threshhold question as tc whe

ther it was appropriate for the arbitration proceedinss to be 

progressed in view of the fact that the subject of yard-.aster 

representation ori the Union Pacifie property was currently be

ing lltitated in the federal courts. 

.i.£ I'.sreinafter set forth, the Arbitrator ruled that it 

v;as proper to proceed with the substantive aspects of -the dis-

DUte Lr. -.Lz-v cf t: 
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si^ested by the TCU. may expose the Canier tb liability under age discrimination Iiws. Therefore, 

such a provision would not be appropriate. 

With respect to the TCU's request that dismissal dlowances under a plan that pennits an 

employee to miuiitain insurance coverage should not be reduced by SSOO per month, the Referee finds 

he has no authority to grant the rdief sought by the TCU- Even with the SSOQ per month reduction, 

the allowance to be paid is an enhancement to the benefits required under New York Dock. To 

eUminate the reduction would effectively further enhance the benefit. The TCU has not shown the 

Referee has the authority to grant any protective benefits above and beyond those required by New ' 

YorkDock. Accordingly, the TCU's requeat must be denied. ":!;f'' 

Award: To the extent it is consistent with the above Findings, the Implementing 

Agreement proposed by the Carrier on March 26,1996, with agreed upon modifications, provides 

an appropriate basis for the selection of forces made necessary by the transaction described in 

Carrier's notice of lanuary 23,1996. The issue of prior rights for IBEW represented employees is 

remanded to Canrier and the IBEW. The Referee retains jurisdiction over Uiis issue and either party 

may invoice arbitration afier sbcty days following the date ofthis Award. 

Dated: fifit/f6/9?7 
Arlington Heights, Illinois 

unon. Referee 
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the Commission held this was a matter for the National Mediation Board acting under the Railway 

Labor Act." 

The Referee is not satisfied there is a necessity to forever prechide EBEW employees irom 

bidding on subsequent vacancies at the consolidated facility. Employees holding IBEW seniority on 

the respective districts as ofthe date ofthe transaction should be able to bid on the positions that will 

be filled by IBEW represented employees when those positions become vacant on a permanent basis. 

Additionally, a proportional number of new positions at the facility should be available to current 

IBEW employees through the exercise of seniority. Not giving these employees prior rights to such 

positions would make it possible for the Carrier to restore the remaining 27 abolished positions and 

make them available only to TCU represented employees. This would not be equitable. To afford 

the parties an opportunity to draft their own agreement to extend such prior ri^ts, tiie Referee 

remands this issue to the Carrier and die IBEW. The Referee, however, shall retam jurisdiction over 

this matter and should die parties fail to reach agreement within sixty days following the date ofthis 

Award, either party may invoke arfaitratioa 

Tuning to the TCU*s objections to die Carrier's proposed agreement, the Referee finds that 

the Carrier's Section 6(b) reference to Julian date as a basis for "breaking the tie" when two 

employees have tiie same seniority date is a fair procedure. U«ng birth date, without the year of 

birth, essentially yields a random number which is totally unbiased. Using the year of birth, as 

"CSXCorp. — Control— Chessie Sys. Inc. and Seaboard Coast Une Indus.. Inc., Finance Docket 
No. 28905 (Sub-No. 27)(Novembef 22, 1995) slip op at 15. 
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ready, the fact remains tbat raifio rep^r has long been performed at this site. Carrier may have been 

inartful in its choice of words in some of its notices, but this does not change the fact tiiat there 

already is a radio repair facility at Louisville and Carrier is transferring more jobs there. 

The Award of Referee Suntrup must be distinguished firom the facts herein. In that case, the 

Referee dearly was faced with unique drcumstances not present here. The Referee does not rqect 

the principle of "controlling carrier." Instead, he wrote: 

. . .For the arbitiator to coodude that diis is the proper route would lead, in his estiinaticq, 
to exfcRme labor instability, ft would also lead, as a matter of strategjk: advantage, to a major 
coUedive baigainifV phis for die SPL as a mere side-effect of its coocdinatioa of dispatdien 
to Denver despite good Gudi promises by the company about a fitture ccotract viUdi have 
been made before, but are not properiy befbic; this fbrum and wfaicb, yet on die odier band, 
have not'been tested in an actual Section 6 set of negotiations. To accept die SPL's 
atguments befbre this fbium wouU be tantamount to nullifying die labor agrecBients vvfaich 
it has negotiated with about 85 peicea of its dispatchers, wilh tbe collective bargaining agent 
which now represeOb one hundred per cent of hs dispatchers, in finer of an agreement which 
it has wib die odier 15 percent under an anangenoit widi a collective bargainittg agent which 
lias kist any and all representation rights. 

In the instant case, there is no evidence Carrier sdeaed the Louisville site for any reasons 

other than those it haa stated, namely that it is centralized within tiie system and tiut it can take 

advantage ofthe United Pared Service hub. There is no suggestion that the applicable agreement 

was a consideration, or that the i^;reement is more advantageous to the Carrier than any ofthe others. 

There is, therefore, no basis for the Referee to reject Use "controlling canier" principle. 

In reaching the conclusion to apply the L&N/TCU Agreement to the entire fadUty, the 

Referee need not address tiie issue of representation. In Finance Docket No. 28905 (Sub-No. 27), 

. • ^ ' ^ \ 
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The remainmg question is whetiier the L&N/TCU Agreement is the appropriate agreement 

to apply. While the Referee is sensitive to the IBEW's concems for its membership, the question 

must be addressed objectively. If one single agreement is going to apply, there must be some basis 

for selecting that agreement. The mere fact tiiat tiie m^ority ofthe employees in the consolidated 

facility come firom tiie IBEW craft is not persuasive. Because tiiose ten employees are coveied by 

three different agreements, it is evident that no single agreement covers a significant number ofthe 

employees rdative to any of the others. In fact, the agreement covering the largest number of 

employees (five) is the L&N/TCU Agreement. 

Nor b h appropriate to make qualitative judgments about the difierent agreements. First of 

all, that would not-be possble in this case as die agreements were not put into evidence. Even if they 

were, it wouM be an impossible task to detennine which agreement, taken m its entirety, is "the best." 

Some "better" provisions of one agreement may be outwdghed by "better" provisions on different 

matters in another agreement. Furthermore, what may be benefidd for one eiiq)loyee may be 

immaterial to anotiier. Even on the issue of sub-contracting, which was of particular concem to the 

IBEW, it is impossible to detemnne which agreement affords the greater protection to the employees 

because ofthe different &ctors involved. 

It is ^iparent that the generally accepted practice among referees is to adopt the "controlling 

carrier" principle. In tiiis case, the L&N is the controlling carrier as the consolidated facility is an 

expansion of an existing &dlity already subject to the L&N/TCU Agreement. This is not a new 

facility, as argued by the IBEW. While Carrier might have to perform substantial work to make it 
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devices repaiicd at die coordinated fuiltiy will originate on eidier die NW or tiw SR or tiieir 
subsidiary railroad. As a tesult of die transaction, the NW will assume responsibility fi>r 
accomplishing shop signal repairs for die entire NS system. Aldiough die Otganizatian 
acknowledges that die work at Roanoke will be commingled, it nonedwiess urges us to carry 
forward some rules in the CG and SR Schedule Agreements and allocate Roanoke positions 
among the duee railroads. However, conplete integration of die fiingible signal repair work 
readers it impossible for die empkyees who transfer from East Point to Roanoke to import 
any portion of die CG or SR Schedule Agreements widi them. Imposing multiple schedute 
sQireenwna at die Roanoke fiuility would not just make die coordhiadon unwielr^ but wo^ 
totally diwait the transaction. The Carriera persuasively argued diat diey codd never attain 
operation efiScienctesif dieNW hadio manage signd shop woric and supervise shop workers 
imder multiple and sometimes conflicting collective bargaining agreements. 

In tills case, as w d l Carrier avers tiiere would be no way to (Ustinguish what work bdonged 

to a particular ^reement. It dso notes tiiere are significant differences in some of tiw basic rules of 

the agreenients.. The Refisree concurs that it would hamper the efiBciency and economy of the 

consolidation if Garner were to be required to manage 17 employees under four (or even two '^ 

difierent collective bargaidng agreements. Carrier should be allowed to utilize the employees in the 

facility whhout being restricted by the aitifidd barriers imposed by dififerent agreements. This is one 

of tiie objectives of tiie consolidation. The Referee finds it significant that the IBEW was unable to 

cite a angle case, otiier tiian die Suntrup Award, discussed bdow, under New York Dock or any other 

protective condtion where a Referee has imposed more than one collective bargaining agreement 

upon a consolidated work force. Thus, it is tiie Referee's conclusion tiiat the adoption of a single 

collective bargaiiung agreement at die consolidated facility is necessary to effectuate the transaction. 

'^nie IBEW has. in fiict, asked diat die B&O/IBEW Agreement be applicable to dl ten BEW jobs 
because it covers die majority of die IBEW jobs affected. 
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As tiie IBEW notes, tiie Cairitf must ddnonstrate tiiat its proposed changes are necessary to 

effectiiate the transaction. The standard of "necessity" was defined in Executives as follows: 

What, dien. does it mean to say diat it is necessaiy to modify a CBA in order to 
effecmaie a proposed transaction? In tiiis case tiie Commisskm reasonably interpreted diis 
standard to mean "necessary to ci&ctuate die purpose of die transaction." If dw purpose of 
the lease tiansaction were merdy to abrogate the terms of a CBA, however, tiien "necesshy" 
wotdd be no limitation at dl upon dw Commisskm's authority to set a CBA aside. Wc look 
therefore to the purpose for which die ICC has been given this autiiority. That purpose is 
presumably to secure to tiw public same transportation benefit dial wodd not be avdlable if 
dw CBA were left in place, not merely to transfer weddi fixrni emphiyees to tiwir employer. 
Viewed in diat light, wc do not see how dw agency can be said to have shown dw "necessity" 
for modifying a CBA udess it shows diat dw modification is necessaiy in order to secure to 
dw publie some transportation benefit flowing fion dw underlying transaction (here a lease).'* 

As noted above, tiw Organizations here have not dsputed tiie necesaty of consolidating the 

woric Obvkxisty. Cairier will realize greater e£5dency by centialization, as evidenced by the fact tiiat 

it will be able to use only 17 emptoyees in the single facifity while it requires 44 employees currentiy. 

Additionally, economies will be redized by maintaining only one facility and one inventory. Fuially, 

tumaround time will be enhanced by the pronmity to tiw United Parcel Service hub. 

What Carrier must dso demonstrate is the necesaty of operating this facility under a single 

collective bargainmg agreement, ratiier tiian multiple agreements as urged by the IBEW. The record 

refiects that there are tiiree IBEW Agreements covering these employees, one of which covers ody 

two of tiie employees. In tiiis regard. Carrier convincin^y dtes tiie LaRocco Award, wherein dw 

Referee wrote: 

When the shop signd repdr work is commingled at Roanoke, any specific piece of 
work will not be readily identifiable as NW, SR or CG repair woric even diough dw signd 

^'Railway Labor Executives-Assn. v. U.S. 987F.2d806. 815 (D.C. Cir. 1993). 
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of dw power of arbhiators under dw Washington Job Protection Agreement of 1936 and pre-
1976 labor conditions. 

Sedority proviswns have also been historically modified widi regularity by arbhrators 
in connecdon widi consolidations. See Carmen U. 61.C.C.2d at 721,736-737.742,742. and 
746 n.22. Thus, bodi scope rules and sedority provisions have historically been changed 
widiout RLA baigaining and, accordingly, are not eligible for protection as "rights, privUeges, 
and benefits." 

The umons arpw diat secticm 2 ofNew Yoric Dock pveg employees a ri^ to retain 
their existing union representation. The coordination will reqdre WM enguwers, cunentiy 
represented by UTU, to w«»k under dw agreement diat BLE negotiated widi dw B&O radier 
tian their cuntntagnement The ̂ fect ofour tiansactions on selection of union membership 
is under tbe jurisdiction of dw Nationd Mediatioa Booid acting under dw Railway Labor Act. 
Fox Valley A Westtm Ltf • " ^'ffTpd™ Acauigitkn and Oneration - Certdn Lines of Green 
Bay and Westem Rdlroad Comnanv. Fox River VaPev Railroad Comoraiion. ami tha 
^ViTTff ft w , , ^ Rdhrav Company. FmancB Docket No. 32035 (Sub-No. 1) (ICC seived 4; .^^; 
Dee. 19,1994X slJB SB- ^ ^ - Therefore, we find tiiat dw issue of wfaidi udon is to represent - -
WM enguwera or receive dwm as dues-paying members does not involve a right diat must be 
preserved under section 2 of New Yoric Dock.'* . 

The Commisdon's mterpretation was found by the Court of Appeals to be reasonable and 

"exactly what was mtended by Congress."" The Referee conchides, tiierefore, tiiat the Carrier's 

proposed implemendng agreemem does not abrogate rights, privileges and benefits that Section 2 of 

New York Dock requires be preserved. The proposed agreement, in Side Letter 10, permiu IBEW 

represented employees to dect to retain thdr coverage under the Supplementd Sickness Benefit plan 

during the protective period. The IBEW has dted no other "right, privilege or benefit." as tiiose 

terms are applied, tiiat might be abrogated by the proposed agreement. 

^*CSXCorp. — Control—Chessie Sys. Inc. and Seaboard Coast Line Indus.. Inc., Finance Docket 
No. 28905 (Sub-No. 27)(November 22,1995) slip op at 14-15. 

"United Transportation Union v. Surface TransportatUm Boaid, D.C. Cir, March 21,1997, at 10. 
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working conditions. The genesis of section 405 of dw Amtrak A a was dw Urban Mass 
Transit Act of 1962 (UMTA), which authorized federd financid assistance to state and locd 
govemments for die improvement of urban mass transit systems. Section 13(c) of diat Act 
(now codified'as 49 U.S.C. 5333(b)) required die Secretaty of Labor U) certify as "&ir and 
eqdtable" anangements to protect af&cted enqployees. The first requirement of section 13(c) 
for a "&ir and equitable" anangement wis "dw preservation of rights, privileges, and benefits 
under existing collective bargaining agreements or odwrwise." 

Since no UMTA financing codd be conqileted without dw Secretaiy of Labor's 
section 13(c) certification, a model protective agreement was developed to pendt rapid aad 
dependable processing of applications. The current regulations ofthe Department of Labor 
provide diat dw Secretaty 1 ^ certify pursuant to section 13(c) if dw parties adopt the Model 
Agreement 29 CFR 215.6. Paragraph 10 of tiw Modd Agreement sets forth dw type of 
rights, privileges, and benefits diat are "preseived" (emphasis added): 

(10) No emptoyee recdving a dismissd or disptacement allowance shall be 
deprived during his protection period, of any rights, privileges, or benefits 
attaching to hia emptoyment, hwhdnB widiout limitatian, group life 
inaurance. hosnitdization and medkal care, free tranmoitatinn far himaelf 
and his family, sick leavB. continued stama and oaitjcinqtiffli ^irOn i m 
disability or retirement nrogram. and such other anplovtg benefita aa 
Railroad Retirement. Socid Security. Wortanen'a Comnensation- and 
unempfaymmt compensation, aa well aa any otiwr benefita to which he may 
be added under dw same conditions so long as such benefits continue to be 
accorded io other employees ofthe baigaining udt , inactive [sic] service or 
furtoughed as dw case may be. 

We believe that this is compelUng evidence diat dw tenn "rights, privdeges, and benefits" 
meaiM the "scmaOed inddena ofaiytoyment flf fringe benefjts." Southem Rv. Co. - Coi^trol 
- Central of Georda Rv. C o - 317 L C C . 557,566 (1962), and does not include scope or 
sedority provisions. 

In any event, the paiticular provisions at issue here do not come widiin "rights, 
privileges, or benefits" because dwy have consistentiy been modified in dw past in connection 
widiin oomolidatians. This may well be due to dw feet that abnost all consolidations require 
scope and sedority changes in order to effectuate the purpose ofthe transaction. Railway 
Labor Act bargaining over diese aspects of a consolidation would fiustiate the tiansactions. 
The ATDA court looked to past conduct in consolidations when it ruled dial scope ndes were 
not among those provisions protected as "rights, privileges, and benefits." 26 F.3d at 1163. 
The emirt iriitA in part, on CSX Comoranon - Coitrol - Chessie Svstem. h e . and Seaboani 
Coast Line Industries. Inc.. 61.C.C.2d 715, 736,742 (1990) (CaoilSLlD* and its redtation 
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provide a "fdr arrangement." The Comidssion itself has stated diat it may modify a 
collective bargaining agreement under § 11347 ody as "necessary to effectiiate a covered 
transaction. CSX, 6 I.C.C.2d 715 (1990) ("We assume tiiat any changes in CBAs will be 
limited to those necessaty to permit dw approved consdidation and will not undermine labor's 
rights to rdy primarily on the RLA for those subjects traditiondly covered by that statute*^. 
We agree diat whatever else a "lair anangement" entdls, dw modification of a CBA nuist at 
a mininnun be necessaiy to effectiiate a transaction. [ footootes omitted]" 

In that case, Referee Kasher awarded an implementing agreement tiutt required the Springfield 

Termind Railway Company, in operating leased lines, to ap|dy the rates of pay, rules and woridng 

conditions contained in the lessor carriers' collective bargddng agreements. The Commisdon, 

finding Uiat die preservation of the lessor carriers' rates of pay and work rules would effectively 

foredose the transaction, stayed the Kasher Award and remanded that issue to the parties. Unable \ ••••'•4 

to reach agreement, tiw parties subnutted the dispute to Referee Harris, whose Award modified the 

lessor carriers' agreements. 

The Commission discussed the defimtions of "rights, privileges and benefits" in hs review of 

the Award of Referee O'Brien m tiw dispute involving this Canier, tbe United Transpoitation Udon 

and die Brotherhood of Locomotive Engineers. Because the Conunisdon had not yet rendered a 

ruling on the remand in Executives, Referee O'Brien dedined to rule on the issue of whether tiie 

Carrier's proposed changes wouU be contrary to existing "rights, privileges and benefits." The 

Commission then wrote: 

The histoty of the phrase "rights, privileges, and benefits" indicates that it has 
traditionally meant what it implies - dw incidents of employment, ancillaty emoluments or 
fringe benefits - as opposed to die more centrd aspects of tiw woric itself - pay, niles and 

"Railway Labor Execunves'Assn. v. U.S. 987F.2d806. 814 (D.C. Cir 1993). 
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Accordingly, the Referee finds that the consolidation of radio repdr work at Louisville 

constitutes a transaction pursuant to the various orders ofthe Interstate Commerce Comniission 

within tiie meaning of Article I, Section 1(a) ofthe New York Dock Conditions. Carrier has complied 

with the notice requirements of Article I, Section 4, and has properly invoked arbitration. The 

Referee thus finds he has jurisdiction over the matter before him. 

The issue (fividmg the IBEW and the Carrier is whether the Carrier's proposd to place dl 

employees at the consolidated facility under the scope of tiie L&N/TCU Agreement is necessaiy to 

effecnute tiie transactioa Tbe IBEW fintiwr suggests Section 2 ^ N e w York Dodc places lumtations 

upon tiie Refbree, namdy that he must preserve the rights, privileges and benefits existing under the 

collective bargaining agreements. This second point requires the Referee to consider what is meant 

by the Section 2 requirement. 

It is the Referee's condudon the Commisdon's intent in Section 2 has now been clarified. 

In RaUway Labor Executives' Assn v. U.S., the Court of Appeals wrote: 

The stamte dearly mandates dial " r i ^ , privileges, and benefits" afforded employees under 
existing CBAs be preserved. Udess, however, every word of every CBA were dtought to 
establish a right, pmHegt, or benefit for labor—an obviously absuid proposition— § 565 
(and hence i 11347) does seem to contemplate that the (CC may modify a CBA. 

At dial level of generdity, at least, die ICC's inteipretation seems eidnentiy 
reasonable, indeed indisputabla The Comidssion has not, however, addressed dw meaning, 
and dius dw scope, of diose "rights* privileges, and benefits," diat must be preserved, nor has 
it detendned specificdly whedier dw CBA provisions at issue here are entitied to stamtoty 
protection under dial rubric. We dius remand for tiw ICC to make diat detennination in die 
first instance. 

Regardless of how the ICC may read dw above provision, however, it is clear duu the 
Conunission may not modify a CBA willy-dlly: § 11347 requires diat dw Commission 
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of employees who have tiie same employment date in the Communications Department based upon 

date of btitii, includir^ year of birtii. The TCXF also objects to the requirement in Paragraph S of Side 

Letter No. 2 tiiat the montidy distnissd dlowance be reduced by SSOQ for each month needed by the 

employee to reach age 61. 

At tiw hearing, tiie Canier addressed tiiree other objections raised by the TCU and reached 

a settiement witii botii Organizations. Specifically, Carrier agreed to delete tiw phrase "however no 

such daim fiar protective benefits shall be honored beyond mnety (90) days fiom the time specified 

in Sub-section (c) of tiiis Section" firom Section 7(e) in retum fbr tiie TClTs waiver of its objection ' ^ ^ 

to Section 7(d). Ad(fitionally, Carrier and the Organizations ^reed to delete the parentheticd phrase "-'""'. 

"except promotion to a non-contract podtion" fiom Section 9. 

Findings: Ndther the IBEW nor dw TCU dispute the Carrier's right and need 

to consolidate the work of radio repdr pursuant to the various ICC orders relied upon by Carrier, nor 

do they chaUenge tiw Carrier's selection of Louisville as tiie appropriate location for such 

consolidation. Additionally, they concur in the Carrier's fonmiia (ot the dlocation of personnd at 

tiie consolidated facility. The TCU fiuther concurs witii the Carrier's proposd to apply the 

L&N/TCU Agreement to all woric and employees at the consolidated facility, dthough the IBEW 

does not. The TCU rdses severd objections to nuscdianeous provisions of the Implementing 

agreement, on which the IBEW was silent. 
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The IBEW dso asks tiiat the implementing agreement ensure that in the event the Cairier has 

underestimated the amount of work to be performed at the new fadlity, work that cannot be done 

at the Center be perfonned on the property rather than contracted to outdde vendors. If the Canier 

has more work for the facility than the number of jobs it imtidly creates can do, the IBEW desires 

the Carrier to be obliged to dther create additiond positions in the same ratio as the origind 

positions, or have the work revert to the locations where it formeriy would have been done by the 

positions to which it fonnerly would have been assigned. It argues that work should in no event be 

contracted out, absent ^reement ofthe union representing the affected employees at tiiat former 

t ^ ^ location. 

Position of the TCU: The TCU supports tiw Canier m hs adoption of tiw "controUu^ 

carrier" principle. It avers that the Conunisdon and the courts have long held that the Carrier is 

contractudly obligated to assign work to the class and craft perfijrming such work by virtue ofthe 

scope of the collective bargaining agreement in effect on the property to which the work is being 

asdgned. The TCU dtes severd Referee dedsions pursuant to New York Dock applying this 

ptindple. It condudes that the Refinee must follow the Commisdon's authority, arbitrd precedence 

and established jurisdctional/representatkind boundaries by placing ail of the coordinated work under 

the collective bargddng agreement already in place at Louisville. 

The TCU, at the hearing, rdsed objections to certdn parts of Carrier's March 26, 1996, 

proposed implementing agreement. Specificdly, It asserted Section 6(b) should determine ranking 
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far from convinced.'.. that sustaining the company's position on diis maner wodd produce 
reasonable, haimomous labor relations— [T]he SPL suggests dut d l dispatchers fdl uider 
a contract which dw BLE-ATDD argues is edwr no contract at d l [fii. omitted] and/or which 
was negotiated for a minority of dw dispatchers at a location which Is not even die dispatching 
location where dw new dispatching center will be. For dw arbitrator to OHKlude diat dus is 
the proper route wodd lead, in his estimatkn, to extreme labor instability. It would dso lead, 
as amatter of s t i a t ^ advantage, to a major coUective bargaming phis for dw SPL as a mere 
skle-eflect of its coordmation of dispatchers to Denver 

The IBEW urges the Referee to follow the same approach as did Referee Suntrup, Le., direct 

that the existing agreements remdn in effect, continuing to cover the employees they covered prior 

to the coordination until the parties reach a single collective bargaidng agreement to cover all 

employees at the coordinated facility. Acconfing to the IBEW, a facUity with joint union 

representation is not unprecedented on this property. It dtes IBEW and TCU represented employees 

working side-by-dde, performing essentially the same work, at Atlanta. 

The IBEW fiirther objects to the Carrier's proposd that would have dl fiitive vacandes 

arising at the new facility bdng fiUed throu^ the L&N/TCU Agreement, wUch would foreclose other 

IBEW represented employees fiom opportudties fi>r tias woric Instead, tiw IBEW proposes that the 

implementing agreement provide that new podtions that are created and vacancies that occur after 

tiw imtid transaction be filled in a manner that retdns the ratio of BRS/IBEW/TCU workers tiiat 

existed initially. It suggests that openings that occur due to the retirement, separation or transfer of 

a fonner C&O, B&O, C&OCT or SCL mdntdner be first bulletined to other IBEW-represented 

employees on tiiat fonner property and. If not filled by that process, then be offered to other IBEW 

employees dsewhere on the system before bdng bulletined to other crafts. 
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resolution of jurisdictiond issues fiom questions of continuing contract application. It concludes, 

therefore, that resort to the Mediation Board is not the appropriate forum for determidng the . 

continuing application ofthe collective bargdning agreements to the transfened positions. 

The IBEW asks the Referee to ensure tiiat tiansfened employees will have tiidr "rates of pay, 

rules, working conditions, and dl collective bargaidng and other rights^ privileges and benefits... 

under . . . existing collective baigdnuig agreements or otherwise" preserved as reqdred by Section 2 

of New York Dock. This, says the IBEW, is the Referee's prime responsibility. Insofiu- as the 

Carrier's intent, argues the IBEW, is to subject the transferring employees to teims and conditions 

of employment inferior to those they now enjoy by virtue of agreement or otherwise, the Referee is 

authorized by Section 4 of New York Dock to direct preservation ofthe superior terms and conditions 

for these employees as a condition for implementation ofthe transaction. 

The IBEW cites the deciswn of Referee Suntmp in Rio Grande Im&istries, Inc , SPTC 

Holding Inc. and the Denver & Rio Grande Westem Raibroad Company - Southem Pacific 

Transportation Company v. Brotherhood of Locomotive Engineers - ATDD Division, (May 25, 

1994), wherdn tiie employees, under the Carrier's plan, wodd have been covered by an agreement 

with the Dispatchers Steering (Tammittee, which had represented dispatchers on the former Denver & 

Rio Grande Western Railroad. As in tiw mstant case, says tiw IBEW, the dispatchers transferring to 

Denver, constituted tiie majority of the consolidated workforce and were woridng under the 

agreement with the American Trdn Dispatchers Association. The B E W quotes Referee Suntrup, 

noting he was 
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privileges and benefits" be applied to the IBEW represented employees at the new facility. Citing 

Railway Labor Executives'Asstt v. U.S.'' {"Executive^'), the IBEW asserts §11347 ofthe Interstate 

Commerce Act (as well as its successor, §11326(a) ofthe ICC Temiination Act) "clearly mandates 

that 'rights, privileges, and benefits' afifbrded employees under existing CBAs be preserved."'" The 

IBEW concludes that Executives holds that a New York Dock Referee is prohibited from modifying 

those parts of collective bargaidng agreements which estabUsh "rights, privileges or benefits" for 

labor and allows tiw nuxUfication of other parts of agreements ody when "necessary to effectuate a 

transactioa"" 

The IBEW argues Carrier is required to prove that the puiported benefits ofthe proposed '̂ ^ '^ 

consolidation cannot be achieved udess the existmg agreements are overridden. Absent such a 

showing of necesaty, says the IBEW. the Canier's position that those agreements should no longer 

apply to its members must be rejected. In support of its podtion, the IBEW dtes NorfoUt & Westem 

RaUway Co. v. A TDA.*^ That case, says tiw IBEW, dso reqdres that any "dedsion to override tiw 

carriers' obligations [must be] consistent Avith the labor protective requhements of § 11347." 

The IBEW dedes that tiie issue of which collective bargdnmg agreement will apply is a 

representation issue. It notes tiie Nationd Mediation Board has distinguished its jurisdiction over the 

'987 F.2d 806 (D.C. Cir. 1993). 

'"/rf.atSH. 

•7j.atS14-815. 

"499 U.S. 117(1991). 
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these employees stand to lose much in the way of rights, privileges and benefits by not continuing to 

woric under tiie IBEW Agreements. The IBEW indsts there is nothing in its Agreements that could 

not be applied to thdr continued performance of radio repdr work at the new location. 

The IBEW disputes the Carrier's contention that the consolidation will take place at an 

existing ^cility. It submits the Centrdized Radio Service Center is being created espeddly for this 

transaction, and cunentiy has ndther employees nor a collective bargddng agreement to cover work 

at the Center. It contends the buildmg to be used couM not accommodate the new facility without 

major modifications. It notes all of dw current Lodsville jobs will be abolished and all of the 

positions at tiie new fiudity are identified by Carrier as "new podtions." It cites Carrier's submission 

as saying Carrier proposes "to create a single radio service center'' and locate it at Louisville. This 

language, says the IBEW. is evidence the Center has not edsted prior to this transaction. 

The IBEW states the Carrier proposes to apply the L&N/TCU Agreement solely on the basis 

of geography, but the fiict that the Center will be located vrithin the confines ofwhat was once the 

L&N is pure fortuity. It notes the L&N has hot edsted for years and that the work to be perfonned 

by tiw BRS and IBEW employees has not been done before on the L&N. It suggests allowmg mere 

location to govern the terms and conditions of employment would enable the Carrier to madpulate 

its labor rdations by rdocating asdgnments across fonner property lines to avoid deduig with certdn 

unions. 

The IBEW argues Section 2 of New York Dock requires the existing IBEW Agreements 

setting forth "rates of pay, rules, working conditions and all collective bargddng and other rights. 
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his apparent belief that the SP was anemptihg to obtdn an unfair bargdning advantage over the 

ATDD by forcing it to succeed to the independent udon's non-traditiond colleaive bargaidng 

agreement. 

Carrier argues that its proposed change meets the standard set by the Comidssion that it be 

necessaiy to redize the effidendes ofthe approved merger. It submits the consolidation codd not 

be accomplished if it had to contmue repairing tiw radios on the former properties, or to have multiple 

sets of radio repdrmen under one roof working under separate agreements. 

FinaUy, the Cairier avers its offer of enhanced protective benefits, e.g., sqiaration allowances, 

moving expenses, etc., is contingent upon the work bdng coordmated under a dngle collective ' 

bargaming agreement. Otherwise, argues the Canier, die Referee has no authority to grant protective 

benefits in excess of those contdned in the New YorkDock Conditions. 

Position of the IBEW: The IBEW argues that employees it represents who transfer 

to LouisvUle should continue to be covered by their IBEW Agreements. It notes that 6 1 % of tiie 44 

jobs to be abolished (27 jobs) are hdd by IBEW members, and tiuu 59% of tiw 17 new jobs (10 jobs) 

win be hdd by IBEW maintdners. It avers their average houriy wage is S16.48* plus a 65^ per hour 

skill differentid. It fiirther says they enjoy sigdficant protection against subcontracting and are 

covered by a supplementd sickness plan in lieu of sick leave. The IBEW condudes, therefore, that 

'S16.46 on dw C&O. SI6.48 on dw B&O and B&OCT. and $16.51 on dw SCL. At dw hearing dw 
IBEW acknowledged diat die current IBEW rate of pay is lower than die TCU rate of pay. 
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whether the proposed changes would be contrary to the condition that "rights, privileges and 

benefits" shall be preserved. Cairier asserts the Conunission authorized the consolidation of rosters 

under single agreements,' and was upheld by the Court of Appeds.^ 

Carrier distinguishes this case firom Rio Grande Industries, Inc., SPTC Holding Inc and the 

Denver & Rio Grartde Westem Railroad Company - Southern Pacific Transportation Company v. 

BrotherhoodofLocomotiveBtgineers-ATDD Division, (Referee Suntrup, May 25,1994), dted by 

the IBEW. While Refbree Suntrup found tiw work was bemg coorduated at a new dispatchmg 

center, Cairier dedes it is propoang to build a new &ciUty. It indsts the existing fiuility for the radio 

repdr shop at Osbom Yard on the former L&N at LouisviUe has been remodeled to handle tiw 

increased work and emptoyees at that kication. Cairier dso avers Referee Suntiup's Award involved 

unique &ds not present in the histant case. In particular. Carrier notes the SP trdn dispatchers who 

were going to the new faciUty were represented by the American Train Dispatchers Depanmem of 

the BLE, while die DRGW (fispatdwrs had been represented by an independent udon, wdch had lost 

its status as representative when the Nationd Mediation Board found that the SP and the DRGW 

constituted a single cairier and certified tiw ATDD as representative of aU dispatchers. Carrier asserts 

Referee Suntrup was rductant to put aU dispatchers under the DRGW Agreement when the udon 

had lost its status as representative. Carrier suggests Referee Suntiup's reluctance dso came fiom 

^CSXCorp. — Control — Chessie Sys. Ine. and Seaboard Coast Line Indus., bic. Finance Docket 
No. 28905 (Sub-No. 27)(November 22, 1995). 

^United Transportation Union v. Surface Transportation Board, D.C. Cir., March 21,1997. 
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necesaty to implemenc dw approved transaction. CSX— Control — Chessie and Seaboard 
Cost Line, F.D. 28905 (Sub-No. 22); ICC Decision issued June 25,1988. 

In Une with tiie above decision. Carrier asserts that a single working agreement at the 

coordinated faciUty is pldnly necessary for safe and efficient operations. It submits that its decidon 

to propose the L&N/TCU Agreement was based upon the "controUmg carrier concept," under which 

the work is placed within the scope ofthe agreement in effect at the location receiving the woric. 

Carrier notes this concept was appUed by Referee LaRocco in tiie above dted case. On this property. 

Carrier dtes fifteen instancea between 198S and 1993 where employees were placed under different 

collecthw bargaming agreements when work was consolidated. 

Carrier fiirther dtes the dedsion of Refisree Abies in CSX v. Americait Train Diapatehcrs 

AssocUmon (November 11,198S), m which Carrier was authorized to consoUdate power distribution 

work at Jacksonville, Rorida, with the work bdng performed by managerid employees. TMs 

decision, notes the Canier, was a£Bnned by the Commisaon* and the Court of Appeals.^ 

Canier also cites the dedsion of Re&ree O'Brien wherein this Carrier sought to condiine the 

employees of various properties onto single sedority rosters ofthe Brotherhood of Locomotive 

Engineers and tiw Umted Transportation Umon under the agreements appUcable to the former B&O. 

While Referee O'Brien found tiie changes proposed by tiw Canier were necessary to attain the public 

transportation benefits of the authorized transactions, he left it to tiie Comniission to detendne 

^CSXCorp. — Control — Chessie Sys., Inc. and Seaboard Coast Line Indus.. Inc., Finance Docket 
No. 28905 (Sub-No. 23). 

^American Train Dispatchers Assoaanon v. I C C , 26 F.3d 1157 (D.C. Cir. 1994). 
/ 
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welfare benefits, notes the Carrier, are covered by nationd agreements, to which dl ofthe non-

operating crafts are a party. 

Notwitiistandiiig this fact, tiie Carrier argues it would be unreaUstic and impracticd to operate 

a consolidated facility while maintdning severd different working agreements for d l the employees 

woridng tiiere. Because of tiie disparity between some ofthe mles in tiwse agreements, tiw Carrier 

asserts it would effectively have separate faciUties under one roof if more than one agreement were 

to be applied. Furthermore, the Carrier contends there woukl be no way to distinguish what work 

bdonged to a particular agreenwnt It indsts it is essentid to have a angle working agreement if it 

is to redize the economies that are antidpated when the work is centrdized and coordinated. 

Carrier cites the deciaon of Referee LaRocco in BRS v. NW/SR/CG (Februaiy 9, 1989), 

involving the consoUdation of shop signd repair work from the three cairiers to a single faciUty at 

Roanoke, Virgida. It quotes Referee LaRocco as folkiws: 

When dw shop signd repair work is commingled at Roanoke, any specific piece of 
work wiU not be readily identifiable as NW, SR or CG repair work even though dw signd 
devices repaired at dw coordinated fiwiUty wiU originate on either the NW or dw SR or their 
subsidiaty railroads. As a resdt ofthe transaction, the NW will assume responability for 
accomplishing shop signd repairs fbr the entire NS system. Aldiough die organization 
acknowledges diat die work at Roanoke will be commingled, it nonedwiess urges us to carty 
forward some rules in dw CG and SR schedule Agreements and allocate Roandce positions 
among dw three railroads. However, complete integration ofthe fimgible signd repair woric 
renders it impossible fbr the employees who tians&r fiom East Pdnt to Roanoke to import 
any portion of dw CG or SR Schedde Agreements with dum. bnposing multiple schedule 
agreements at dw Roanoke fiicility would not just make dw coordination unwieldy but would 
totally diwan die transaction. The Carriers pcrsuasivdy argued that dwy could never attam 
operationd efficiencies if the NW had to manage signd shop work and supervise shop 
woricers under mdtiple and sometimes confUcong collective bargaidng agreements. The ICC 
has uneqdvocaUy ruled that existing collective bargaining agreements are superseded by the 
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Department widi dw Carriers, didr ranking in die class will be detendned by didr Julian 
calendar date of birth. 

« • * 

8. Employees who accept positions ui dw coordinated CSXT Radio Shop will be 
credited widi prior service under existing agreements appUcable to diem prior to tiw 
coonlination fiir purposes of annud vacations, side leave, pass privileges, persond leave days, 
job StabiUzation and other service-related benefits under dw Schedule Agreenwnt between 
fonner L&N and TCU. 

Side Letter No. 10 

It was agreed tiiat any IBEW or BRS represented emptoyees tiansfinring to dw 
coordmated operation wiU be given dw option of remaining under tiw coverage of dw 
Supplementd Sickness Benefit plans appUcable to dwm for a period of time eqiid to no 
greater tiian six years following dwirtranafi^r. This election will be in lieu of dw sick leave 
benefits dwy wouU have odwrwise accrued under dw fomwr L&N TCU Commudcauons 
Agreement. 

This electioi nnist be made in writing at the time of transfix'and wiU be irrevocable. 

The Carrier asserts this agreement would not change the terais of its agreements witii dther 

tiie BRS or tiie IBEW on the other former properties. Ahhough tiiose agreements wodd cease to 

apply to die woric bdng transferred and consoUdated^ Cairier points out they would continue to apply 

to radio repair work not inchided in tiie consoUdation. 

Carrier aUeges placing the employees at the consolidated faciUty under the L&N/TCU 

agreement would not work a sigdficam change in most ofthe rules under which tiiese employees 

woric. Accordmg to the Carrier, many ofthe terms ofthe various former property commumcations 

agreements are dther the same or very similar. Some subjects, such as vacations and hedtii and 
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(b) With respect ta dw IBEW represented properties (B&O, B&OCT, C&O 
Southera and SCL) die positions allocated lo dw IBEW represeiued employees shdl be 
advertised to d l active employees holding positions as Communicatkms Employees on die 
districts listed above. The positions will be awarded to dw sedor quaUfied appUcants from 
the applicable districts: i.e., 2 positions for dw C&O Soudwm, 4 positions for die B&O, and 
4 positions for dw SCL. hi dw event one or dl of die positions are not fiUed by employees 
from the C&O Southem, B&O or SCL respectively, the positiisis will be awarded to dw 
senior qudified appUcaiit(s) from the other IBEW reptesnted properties, considered as a 
group, if any. If there are no qudified applicants the positions wiU be filled in acoordance 
with paragraph (d) below. 

(c) Widi respect to dw TCU represented property (L&N) dwpositioisdlocated 
to the L&N represented employees diaU be advertised to all active enqiloyees hoUuig 
positions as Comnninicationsfinpkiyees on dw fomwr L&N. The positions wiU be awarded 
to the sedor quaUfied applicants fi»m dw ;q}plicable district with preforence being given to 
the incumbents of dw positions aboUshed as a resdt of dwcoonUnation. In dw event one or 

^ ^ ^ aU ofthe podtwns are not filled by incumbents ofdw abolished positions, dw positions wiU 
f - -'"' ' be awanted to dw senior qudified employees making appUcation. If there are no quaUfied 

appUcants the positions will be filled in acoordance with paragraph (d) below. 

(d) bl dw event any ofdw positions refened to in (a),' (b) and/or (c) remain to 
be filled, they wiU be filled under dw tenns ofdw L&N TCU Commumcations Agreement. 

«« « 

6. (a) Emptoyees assigned to positions in the consolidated operation at Louisville 
pursuant to Section 4(a) or (b) of diis agreement wiU have dwir sedority on die district on 
whidi working transferred to and dovetdled onto the former L&N System Communications 
Class 1 and l-ARosten and wiU have dwir names removed fiom dwir cuirett dstrict roster. 
Current L&N TCU Commudcations Employees assigned to positions in the consolidated 
operation at Louisville pursuant to Section 4(c) or (d). who have not previously established 
sedority in Class 1-A shaU establish such sedority pursuant to dw L&N TCU Schedule 
Agreement. 

(b) hi dw event diat two or more employees have dw same sedority date die 
employee having dw earlier emptoyment date in the Commudcations Department with any of 
the CSXT affiliated carriers will be die sedor of such employees In ranking for dial class. 
If two (or more) such employees have die same employment date in die Commudcations 

'Section 4(a) provides for die selection offerees from BRS represented properties, and is sunilar in 
constmction to Section 4(b). 
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fadUty will dlow it to take advantage ofthe fact that Udted Parcel Service mdntains its centrdized 

distribution hub diere. Any radio repdred at Louisville by 11:00 pm can be delivered to any kication 

on the Carrier's system by the following day, according to the Carrier. These effidendes and 

improvements, argues the Carrier, wiU enable it to reduce 27 positions. Some of tiiese position 

reductions, says the Carrier, wiU be accompfislwd fi-om blanked positions that have been vacant smce 

the or i^od notice waa served. 

The Carrier has proposed an implementing agreement that would, inter alia, have tiw effect 

of placing aU of the radio repair podtions at LouisviUe under the fisimer L&N/TCU /Agreement, 

which is the agreement cunentiy goverdng radio repdr woric at LouisviUe. In this regard, the 

relevant proviaons ofthe Carrier's proposed agreement, dated March 26,1996, read as follows: 

1. The work of evduating, diagnosing and repairing of Locomotive Radios, RDUs 
(Receiver Display Units). Defect Detector Radios, MCPs (Mobile Communicatiois 
Packages), Portable Radios, Vdiide and otiwi MobUe Eqdpnteat Radios, except for 
peripherd repairs (knobs, microphones and antennas), circuit boards for BCPs (Base 
Conunudcatioas Packagn) and Base Statioa (Dispatcher) Radios, which is currentiy being 
performed duoughout the CSXT System, wiU be tiansferred to and consoUdated at LouisviUe, 
Kentucky, where such work wiU dwieafier be performed on a coordinated CSXT basis by 
Carrier under dw scope ofdw Schedde Agreement between fonner L&N and T C U — 

2. It is fiuther understood and agreed diat the work covered by die scope and 
classification rules ofthe respective schedde agreements which is not being spedfically 
coordinated in diis Agreement wiU continue to [be] perfonned under such respective schedde 
agreemeiits. 

4. Positions established in dw coordinated shop will be idtidly filled according to die 
foUowing procedures: 
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Position of the Carr ier : ' The Carrier notes duit dthough the various railroads have been 

merged into tiw CSXT, die woric forces on the fonner caniers, as weU as the work they protect, have 

not yet been fidly coordinated into a single system. It avers the continued operation of separate radio 

repdr fadUties on die former properties results in dgnificant inefiidencies in the use of equipmem, 

faciUties and employees, impeding the Carrier's abUhy to provide the rdl service reqdred in today's 

highly compethne market Whhout the coordmation it seeks, Canier asserts it is required to maintdn 

duplicate facilities, parts inventories, tools and work benches. It contends that employees at some 

ofthese locations do not have suffident radio repair work to keep them fiiUy occupied, requiring 

them to perfotm other communications work during thdr workdays. Further, Carrier says It is 

required to maintdn artifiddty inflated radio inventories due to the incondaent and sometimes 

inefiident means of repairing radios and the logisticd problems of having the operable radios vdiere 

they are needed to tun trdns. 

To remedy these problenu, Carrier proposes to create a angle radio service center tiiat wiU 

inspect, evduate, test and repair a wide range of ra<fio equipment requbed for it to operate its 

transportation system. This consoUdation, according to the Cairier, wiU pemiit it to repair radios 

more efBdentiy. reduce radio down time; rehim radios to customers on a more timely basis and aUow 

it to reduce uiventories and equipment. Carrier says its selection of LouisvUle as the site for tius 

^ 0 a laige extent, dw Canier's submission, as weU as its supplementd submission, dedt widi issues 
diat were raised ody by dwBiodiediaod of Raiboad Signalmen. To dw extent dot diose issues were not raised 
by eidier the IBEW or dw TCU. die Referee considers diem no tonger to be in dispute. Accodingiy. diis 
portion ofdw Discussun wiU synopsize ody dxse issues diat are stiU in dispute between dw remaining parties. 
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A hearing in this matter was scheduled for March 18, 1997, in Rosemont, lUinois. On 

March 13,1997. the Carrier reached an agreement with the Brotherhood of RaUroad Signdmen on 

this matter. It was therefore concluded that the BRS was no longer a party to this dispute. The 

hearing proceeded with the Carrier, tiie IBEW and tiw TCU. 

Issues Presented: 

The Carrier proposes the following Statement of Issue: 

(I) Does die Implemet^n^ A ffeement proposed by the Carriers an Mardi 26.1996. 
provide an a/qtrofmate basis for the selection of forces made necessary by the 
transaction described in Canier's notice ofJamuay 23,1996? 

i-- •^ /?;--.? 

(2) If the answer to (I) above is negative, Ihen what would be the appropriate basis 
for Ihe election offerees? 

The IBEW, not taking issue with the proportiond selection process for the imtid fiUmg of 

newly-created poations b the new CentraUzed Service Center as described in the Carrier's March 26, 

1996, proposal, suggests the additiond issue: 

What coUective bargaining agreement(s) should be applicedde in the newly-created 
Centralized Radio Service Center in Louisville? 

It is the Referee's dedsion tiut the issue proposed by tiie Carrier is broad enough to 

encompass the issue proposed by the IBEW. Accontingly, the Referee adopts the Carrier's 

Statement of Issue. 
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On Januaiy 23,1996, pursuant to the above orders ofthe Commission, Carrier served notice 

upon the Intemationd Brotherhood of Electricd Workers ("IBEW"), the Transportation 

Commumcations Intemationd Udon CTCU'), tiw Brotiierhood of Railroad Signdmen ("BRS") and 

the employees represented by tiiese Organizations. This notice advised ofthe Carrier's iment to 

"consolidate at Louisville, Kentucky certain radio repdr work which is cunentiy being peifomied 

throughout tiie CSXT System and to have such work performed thereafter on a coonUnated bads." 

Accordmg to tius notice. Carrier intended to aboUsh a totd of 44 pcsitkins at 24 different locations 

throughout the system and esUd)Ush 17 new poations ui a CentraUzed Radio Service Center at 

LouisviUe. The notice indicated Cairier mtended tiiis transacticm to occur on or about April 22,1996. 

The work involved would be the repair function for dl radios with the exception of end of trdn 

devices (EOT's) and vehicle radios. 

Subsequent to the service ofthis notice, the Carrier met with representatives ofthe three 

organizations with tiie objective of reachmg an agreement to unplement tiie transaction. When tiw 

parties were unable to reach agreement, the Carrier, on July 3, 1996, invoked tiw aibhration 

provisions of Artide I, Section 4 d!New YoHtDock. Recdving no response from the Organizations. 

the Carrier, by letter dated July IS, 1996, asked the Nationd Mediation Board to appoint a neutrd 

Referee pursuant to Section 4<1) of New YorkDock. The Nationd Mediation Board subsequentiy 

appointed a neutid Referee, who later found it necessary to resign the appointment. Consequentiy, 

by letter dated Januaiy 15, 1997, the Nationd Mediation Board appointed Bany E. Simon to serve 

as the neutrd Referee. 
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Background: CSX Transportation, Ina ("Canier," "CSXT') is the result of severd mergers 

autiiorized by the Interstate Commerce Conunission ("Commission"), beginning with tiie dedsion on 

September 23.1980, in ICC Finance Docket No. 2&90S, to pemut CSX Corporation to control the 

railroad subadiaries of Chessie Syaetn, Inc. ("Chesae") and Seaboard Coa Line Industries. Ina 

("SCLr*).' At that time, the rdh-oads controUed by Chessie included tiw Chesapeake & Ohio 

C^C&O"), the Bdtimore & Ohio C'B&O") and tiw Westem Maryland (**WM"). SCU condsted of 

the Seaboard Coast Line C'SCL"). tiw LouisvUle and NashviUe ("L&N"). the CUnchfidd and several 

smaller carrien. This dedaon dso authorized CSX Corporation to control the Ridunond, ^^ 

Fredericksburg & Potomac ("RF&P"). In 1982, in Fmance Docket No. 30OS3. tiie Commission 

approved the merger of L&N mto SCL, with tiw resdtant company bdng renamed Seaboard System 

Rdlroad. In 1987, in Finance Dockets 31033 and 31106. the Commisaon approved tiw merger of 

B&O into C&O, and then C&O uito CSX. The Commisaon then approved the merger of WM into 

CSXT in 1988 (Fmance Docket 31296. and the merger of CUnchfidd into CSXT m 1990 (Finance 

Docket 31695). FinaUy. in 1992, hi Finance Docket 32020, the Commisskin approved an agreement 

for CSXT to operate the properties of RF&P in the name and account of CSXT. In each ofthese 

transaaions, the Commisaon imposed protective conditions as set forth m New York Dock Railway 

— Control — Brooklyn Eastem District Terminal, 3S4 LCC. 399 {"New York DocIT). 

^CSXCorp. — Control — Chessie System, bw. and Seabaard Coast Line Industries. Inc, 363 I.C.C. 
521 (1980). 
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ARBITRATION BOARD 
ESTABLISHED PURSUANT TO ARTICLE I, SECTION 4 

OF THE NEW YORK DOCK PROTECTIVE CONDITIONS 
AS IMPOSED BY THE INTERSTATE COMMERCE COMMISSION 

IN FINANCE DOCKET NOS. 28905, J0053,310J3,31106,31296,3169S AND 32020 

In the Matter of Arbitration Between: 

CSX TRANSPORTATION, INC.. 

Carrier, 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS and 

TRANSPORTATION COMMUNICATIONS 
INTERNATIONAL UNION, 

Orgamzations. 

Radio Repair ConsoUdation 

OnNION AND AWARD 

Date of Hearing: March 18.1997 
Location of Hearing: Rosemont, lUinois 
Date of Award: April 11,1997 

Appearances: 

For the Carrier: 

James B. Alhed, Director, Labor Relations 
Nicholas S. Yovanovic, Esq., Asastant Generd Counsd 
Rondd M. Johnson, Esq., Akin, (3ump, Strauss, Hauer & Feld. L.L.P. 

For the Intematitmal BroUierhood of Electrical Workers: 

Glen A. Hdnz. Generd Chairman 
Daniel L. Davis, Intemationd Vice Preadem 
Michael S. Wolly, Esq., Zwerdling, Paul. Leibig. Kahn, Thompson & Wolly, PC. 

For the Transporiaiion Commtmications International Uition: 

L. H. Tacken, Generd Chairman 
Carl H. Brockett. Intemationd Vice President 
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Me find that the Carriers have sought to select and assign the for

ces, in a fair and reasonable manner, and still achieve the effi

ciency and benefits which were the prime motivations for seeking 

the Consolidation. We find that conducting all three common point 

operations under the UP operating rules and schedule rules are not 

inconsistent with these objectives, since the UP has common control 

of the consolidation. 

Me conclude that the approved'proposals, as amended, cover

ing the three common points are an appropriate method for the se

lection' and assignment of forces, and should be effected by the pre

scribed implementing agreements. 

Decision: 

Pursuant to Article I, Section 4 of the New York Dock Condi-

tions, we find that the implementing agreement set forth in Car

riers' Attachment No. 1 shall be the method for selecting and as

signing the forces for the Salina operation. 

- We find further that implementing agreement, as amended, set 

forth in Carriers' Attachment No. 2, shall be the method for select

ing and assigning the forces for the McPherson-El Dorado operation. 

We also find that the implementing agreement set forth in Car-

Tiers' Attachment No. 3 shall be the method for selecting and assign-

ing the forces in the Beloit operations'. 

I 
J^ob Seidenberg, 
Ar l^ t ra tor 
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The Carriers propose to abolish these listed MP operated Local 

Assignments and serve Beloit with a consolidated operation to be 

operated by MP crews because most of the employees living near Be

loit are MP employees. The consolidated assignment shall operate, 

however, under UP rules and schedule provisions. 

The Organization contends there is no valid basis to compel 

MP employees to operate UP rules. The MP employees should be allow

ed their own rules, rates of pay and working conditions when they 

function under their allocated proration. 

Findings: 

We find the allocation of work of Beloit .as proposed by the 

Carriers is fair and reasonable and therefore the description of 

work set forth in Attachment No. 3, attached to Carriers' Submis

sion, should be governed by the Carriers' proposed implementing 

agreement. 

Accordingly, Carriers' Attachment No. 3 with its attachments 

shall constitute the implementing agreement to handle operations 

at Beloit, including the designated territory listed in aforesaid 

Attachment. 

In summary we are aware that any .consolidation of rail pro

perties dlsturbes the status quo and is unsettling to the affected 

Organization and employees. However, the Interstate Commerce Com

mission held that the Consolidation here in issue, with the prescrib

ed labor conditions, is consistent with the public Interest (366 

ICC 619), and it must be accepted disturbing as it may be, even to 

the extent of doing away with the MP August 10, 1946 Local Agreement. 

P0701 



of pay and working conditions. 

Findings: 

We find that the objectives of the coordination and consoli

dation would be facilitated by the Carriers' proposals as set forth 

in their Attachment NO. 2 attached to Carriers' Submission, with 

one exception, namely, that when the MP engineers operate the local 

freight assignment their home terminal should be EI Dorado rather 

than Salina. The great bulk of MP engineers live in the vacinity 

of El Dorado and there is no persuasive reason why these engineers 

should travel approximately 90 miles to work that assignment. How

ever, we'find that in the interest of uniformity and consistency 

of operations that the assignment should operate under UP rules ra-?̂ .'̂ A 

ther than shift back and forth periodically between MP and UP. 

Accordingly, we find that Carriers' Attachment No. 2 with its 

Attachments set forth in its Submission, except as herein amended, 

shall constitute the implementing agreement to handle the UP and 

MP traffic between Salina and El Dorado. 

Beloit 

Beloit is serviced both by UP and HP. The Up services it 

with local freight assignments operating out of Salina while the 

MP services it with a local assignment operating out of Concordia. 

In addition the MP operates several local freight assignments oper

ating west of Frankfort such as: 

Atchison-Concordia Local 

Concordia-Stockton Local 

Oown-Lenora Local 
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ment (attachment No. 1) with its addenda, more effectively achieves 

the consolidation and coordination of the operations at Salina. We 

are not at liberty to overlook that the ICC approved the consoli

dation under the common control of the Union Pacific Railway System. 

Accordingly, we find that Carriers' Attachment No. 1. dated Septem

ber 18, 1984, constitutes the appropriate arrangement for the Salina 

operations and it is to be the implementing agreement for the Salina 

operation. 

McPherson-El Dorado 

McPherson is serviced by both the UP and MP. The Up services 

McPherson by a local freight assignment operating out of Salina 

while the MP services it by a local freight assignment operating 

out of El Dorado. Salina is 35.4 miles from McPherson while El Do

rado is 61.7 miles from McPherson. 

The Carriers propose to serve McPherson by combining both. 

local freight assignments into a single local to be governed by UP 

schedule and operating rules. The UP would man the operation for 

five months and the HP for seven months. The Organization's count

er proposal is to apportion the work - 36% to UP and 64% to the MP. 

The Carriers propose Salina to be the home terminal, and the Organ

ization counter proposes that Salim be the home terminal, when the 

'.UP engineers are manning the assignment and El Dorado will be the 

home terminal when HP engineers are protecting the work. The Or

ganization further proposes that when MP engineers operate their al-

loted proration they will operate under MP rules and MP schedule 

provisions covering rates 
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The Carriers now propose to service Salina by a single UP 

traveling road switcher which will operate within a 50 miles area 

of Salina under the UP's operating and schedule rules. The MP 

traveling switcher will be abolished. 

The Organization proposes that the Road Switcher shll be 

operated by MP employees and it will not perform any switching 

within the switching limits of Salina. 

The Carrier also sets forth how road operations will be 

handled into and out of Salina and off the MP's Salina Division. 

These proposals are to have UP crews handle traffic routed via UP 

while MP crews will handle traffic routed via the MP. Employees 

adversely affected will receive the protection of the New York 

Dock Conditions. 

The Organization stresses that MP engineers will only be 

able to exercise their seniority on their own seniority district. 

If they transfer to another seniority district, they would be"list

ed after the most junior employee in that district. The Organiza

tion stresses that since the New York Dock Conditions now offer " 

maximum protection for only six years, this does not effectively 

afford any meaningful protection to younger employees. It urges 

the work should be prorated on the basis of engine hours or road 

miles. 

Findings: 

After reviewing the detailed proposal contained in the draf t 

implementing agreements of the parties attached to their respec

t ive Submissions, we conclude that the Carriers Implementing Agree-
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ing under a different set of operating rules and different labor 

agreement than the ones under which they formerly functioned. 

We find that, despite the weight of arbitral authority that 

was formerly in effect prior to the ICC October 19, 1983 Clarifi

cation Decision, those arbitration awards must now yield to the 

findings of the Clarification Decision, i.e., that in effecting 

railroad consolidations the Commission's jurisdiction is plenary 

and that an arbitrator functioning under Article I, Section 4, of 

the labor protective conditions, is not limited or restricted by 

the provisions of any laws, including the Railway Labor Act, and 

that the arbitration provisions of the New York Dock Conditions 

arc the exclusive procedures for resolving disputes arising under 

the Consolidation. We find that the interpretation and applica

tion of the Commission as to the scope of its prescribed labor con

ditions In the instant case, has to be given greater weight than 

an arbitration award also pertaining to the scope of these labor 

protective conditions. 

When we turn to the substantive aspects of the dispute deal

ing with the three common points, there are three separate and 

discrete matters which will be treated in considering the propos-
r 

ed implementing agreements. 

Salina, Kansas 

This point is currently served by both the UP and MP. Both 

Carriers serve it by freight assignments. The UP also serves it 

by switch engine assignments, and the MP by a traveling switch en

gine. 
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The Carrier maintains that the arbitration awards rendered 

prior to October 19, 1983. must be deemed to have been superceded 

by the ICC's Clarification Decision. Since the ICC authored the 

New York Dock Conditions, its holdings as to the intent and pur

pose of these Conditions must be deemed superior to any arbitral 

decisions interpreting the Conditions. The Carriers add the ICC 

Clarification makes it patently clear that no existing working con

ditions in a collective bargaining agreement barred the execution 

of the ICC approved Consolidation. 

The Carrier further stresses that since the ICC rendered its 

Clarification Decision there have been two arbitration awards which 

held there was jurisdiction in an Article I. Section 4 arbitration 

proceeding to consider changes in existing collective bargaining 

agreements. 

The Carrier states on the basis of the present record there 

can be'no doubt that this Arbitrator, acting under Section 4, has 

the jurisdiction and authority to approve the transfer of work 

from the Missouri Pacific to the Union Pacific and place the trans

ferred work under the operating rules and collective bargaining 

agreements of the Union Pacific. 

Findings: (Procedural) 

On the basis of the record before us we conclude that we 

now have jurisdiction to consider the dispute involving the allo

cation and assignment of forces through implementing agreements 

drafted pursuant to New York Dock Conditions, even though these 

•implementing agreements may result in the assigned forces operat-
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by mutual consent. If further asserts that it would be ironic to 

transmute the New York Dock Conditions from a shield designed to 

protect employee interests to a sword to deprive employees of their 

Railway Labor Act protections-. 

The Organization alludes to several (6} arbitration awards 

which have found that arbitrators acting under the mandate of Section 

4 lack the authority to modify or vitiate existing collective bar

gaining agreements, in light of the explicit provisions of Section 

2. The Organization notes that the Carriers,, despite all of the cit

ed awards, did not even request the ICC to overrule these arbitra

tion awards. The Carriers should not be permitted in the instant 

case to overrule these well reasoned awards. 

The Organization notes that the October 19. 1983 ICC clarifi

cation has been appealed to the Federal Courts and the appeal is 

still pending. 

Carrier's Position (Procedural) 

The Carrier states that since the ICC issued its October 19, 

1983 Clarification, the jurisdictional question raised by the Organ

ization is moot and settled. The ICC has held its authority over 

railroad consolidations is exclusive and plenary, and its approval 

of a transaction exempts such a transaction from the requirements 

of all laws including the Railway Labor Act. The Carriers note 

that the ICC Clarification states: 

" "If our approval of a transaction did not include authority for the 
railroads to make necessary changes in working conditions, subject 
to payments of specified benefits, our jurisdiction to approve 
transactions requiring changes in the working conditions of any 
employees would be substantially nullified. Such a result would 
be clearly contrary to congressional intent." 
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merits, we must review a procedural objection which the Organiza-
i 

t ion has interposed to the Arb i t ra tor 's ju r isd ic t ion to consider ^ 

the dispute. 

Organization's Position (Procedura.1) 

The Organization notes that Ar t i c le I , Section 2 of the ICC 

prescribed New York Dock Conditions states: 

"2. The rates of pay, rules, working conditions and all collec
tive bargaining and other rights, privileges and benefits (includ
ing continuation of pension rights and benefits) of the railroad's 
employees under applicable laws and/or existing collective bargain
ing agreements or otherwise shall be preserved unless changed by 
future collective bargaining agreements or applicable statutes." 

The Organization maintains that the Carriers seek to avoid * 

the i r statutory obl igat ion under the Railway Labor Act, not to uni-!*̂ ='Ws ; 

l a te ra l l y change rates of pay or terms of working conditions, ex- ! 

cept in accordance with the provisions of Section 6 of the RLA. ; 
I 

The Organization specifically protests the Carriers' efforts to i 
i 

get rid of the Local Agreement of August 10, 1946 in effect on the < 
i 

Missouri Pacific as well as other working conditions. The Organi- | 

zatlon'stresses that at each of the three common points the Car

riers do not propose to abandon tracks or facilities. It Just I 

seeks to substitute Union Pacific employees and Union Pacific j 

rules for Missouri Pacific employees and Missouri Pacific rules ! 

without complying with the RLA requirements. 

The Organization asserts the explicit language of Section ''• 

2 of Article I, proscribed theCarriers from utilizing Section.4 

of Article I as a means to change existing agreements, except by 
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1982 the petitions of the Union Pacific RR, the Missouri Pacific 

RR and the Western Pacific RR to consolidate and create a new rail

way system. 

In the course of effectuating this new railroad network, 

the affected Carriers sought to achieve certain "common point con

solidations". The parties to this dispute reached agreement on 

seven common points, but were unable, after six conferences, to 

reach agreement at the following three common points: Salina, Kan

sas. McPherson, Kansas; and Beloit, Kansas. 

On October 30, 1984, the disputants agreed to submit the mat

ter to arbitration, as provided for by Article I, Section 4 of 

the New York Dock Conditions. These Conditions had been imposed 

by the Interstate Commerce Commission upon the Carriers as protec

tions for the employees of the three Carriers affected by the con

solidation. 

The parties selected the Undersigned to hear and decide the 

dispute. 

On October 19, 1983, the ICC issued a Decision under Finance 

Docker No. 30,000 (Sub - No. 18) in response to petitions filed 

both by the BLE and UTU relative to th,e Commission's plenary juris

diction over rail consolidation vis a vis the requirements of the 

Railway Labor Act. 

The substantive aspects of the dispute stem from the notices 

served by the Carriers on the Organization pertaining to the se

lection and assignment of forces at the three common points, and 

counter proposals thereto. However, before we can deal with the 

P0693 



. ^ - - • • • • . 

In the Matter of Arbitration 

Between 

Brotherhood of Locomotive Engineers 
and 

Union Pacific Railroad Company 
Missouri Pacific Railroad Company 

DECISION 

File 

Arbitrator 

Hearing 

Appearances 

Post Hearing Briefs Received 

Issues' 

Finance Docket No. 30,000 

Jacob Seidenberg, Esquire 

December 13, 1984 

Brotherhood of Locomotive Engineers 
W.A. Hirst - Vice President 
E.E. Watson -. Vice President 

Carriers 
R.D. Meredit|ft-Director Labor Relations -
Union Pacific 

R.P. Mitchell-Director Labor Relations -
Missouri Pacific 

December 29, 1984 

i). Does Arbitrator have jurisdiction under 

Section 4, Article I of the ICC imposed. 

New York Dock'Conditions to pennit Car

riers to transfer work from Missouri Pa

cific RR to Union Pacific and have trans

ferred work performed under the operating 

rules and collective bargaining agreement 

between the Union Pacific RR and the BLE? 

2). Does the proposed transfer of work consti

tute a fair and equitable basis for the 

selection and assignment of forces under 

a New York Dock transaction? 

Background: The instant dispute has been precipitated as"a result 

of the Interstate Commerce Commission approving on October 2 0, 
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NATIONAL RAILWAY LABOR CONFERENCE 

1901 L STREET. N.W.. WASHINCTON. D C 20036/AREA COOE' 202—863-7200 

CHAHLES I. HOPKINS, Jr. 

Oiairmui 
ROBERT BROWN O. P. LEE 

Vks Chaiman Vice Chainnan and 
R. T. Kelly Genrnl CounrI 

Director of laboi Relacioni 

March 14', 1985 

• CIRCTLAR MO. 15-83 

TO MEMBER ROADS: 

As Information, there la attached copy of on award rendered 
on January 17, 1985 hy Arbitrator Jacob Seidenberg In the matter of 
arbitration Involving the Union Pacific and Missouri Pacific Railroad 
Companies and the Brotherhood of Locomotive Engineers, conceming 
appllcaclon of the Sew York Dock conditions provided In ICC Finance 
Doeket No. 30,000. 

This award Is significant In allowing the carrier to transfer 
work under one collective bargaining agreeaent, and have such 
transferred work performed under a different collective bargaining 
agreement, pursuant to the Arbitrator's Jurisdiction granted under 
Article I, Section 4 of the Hew Tork Dock Conditions* This award 
effectively overturns a prior award of Arbitrator Seidenberg Involving 
the Baltimore and Ohio Railroad Company, Newburgh and South Shore 
Railway Company, Brocherhood of Maintenance of Way Employees and the 
United Steel Workers of America, dated August 31, 1983 and distributed 
In our Circular No. 15-56 dated March 20, 1984. 

Yours truly, 

R. I. KELLY 

Director of Labor Relations 
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posed by the Carrier are answered in both the negative and the affinnative. Cenain 

provisions from each party's proposed implementing agreement, including ail of those 

provisions as to which the record reveals that the parties have agreed, arc included in die 

Implementing Agreement subpMttei^by4iiis Arbitrator. 

Dated this 15*^ day of October, 1997 
io Chicago, Illinois. 
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established so that the described loans could be processed and then reach an affected 

employee in a timely fashion, and how such a system could be protected from potential 

problems of abuse. Moreover, if such loans are to be made available only for employees 

who have at least five days of unused vacation time, it is possible that this would benefit a 

relatively small number of employees. There is no showing that such a provision would be 

workable or would contribute in any meaningful way to the fairness and equity ofthe 

proposed system operations. 

As for Section 12, the Organization's assertion that the election of allowances 

contained in the DRGW contract must be preserved as a negotiated benefit ignores dse fact 

that Ae implementation of die Carrier's proposed ^stem operations means that the DRGW 

agreement, as well as the SP agreement, are being abrogated. Adopting such a system of 

election for employees throughout the Carrier's entire maintenance of way operation in its 

westem territory would be a costly administrative burden that would do little or nothing to 

advance the fairness and equity ofthe situation. This provision shall not be included in the 

implementing agreement 

AaoEd 

The first Question at Issue posed by the Organization is answered in the aSiimative. 

The second Question at Issue posed by the Organization is answered in the 

affirmative. 

The final Question at Issue posed by the Organizatioii and the Question at issue 

• ^ • . ' : : ^ 
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system operations be at the highest prevailing rates allowed maintenance of way employees 

filling similar positions on the UP, DRGW, and SP. 

As for Section 11 of the Organization's proposal, it was apparent at the hearing that 

the parties reached an agreement as to the concept underiying this measure, although there 

were some differences between the parties as to language. Under these circumstances, it is 

appropriate to include this provision, as proposed by the Organization. 

Sections 6,10, and 12 ofthe Organization's proposal fare less well. Section 6 

suggests the imposition of a cap of 1000 miles on the distance from home base that an 

employee would be required to travel to a work site. Given the geographic size ofthe 

Carrier's westem territoiy, such a cap would completely undercut the unplementation of 

0 ' "\ the proposed system operation. Such a cap caim.ot be imposed as part ofthe Implementing 

agreement if it is to have its intended effect Section 10 proposes a system of issuing short-

term loans, made against unused vacation time, to assist employees with expenses 

associated with retums to service. As the Organization itself indicates in its submission, 

however, the rules generally applicable to employees represented by the Organization, 

presumably including both those employed by this Carrier and those employed by other 

carriers, call for;7er diem meal and lodging allowances, as well as travel allowances, that 

are paid after the actual expenses are incuned. If this is the system that is in place and 

followed by carriers generally, it would be inappropriate to require this Carrier to adopt a 

less advantageous one. It also is difficult to comprehend how such a system could be 

25 
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The Organization's final Question at Issue and the single Question at Issue posed by 

the Carrier seek essentially the same answer: which ofthe parties' proposals constitutes the 

more fair and equitable basis for implementing the proposed system operations. Prior to 

invoking these Section 4 arbitration proceedings, the parties did meet and negotiate over 

the terms of an implementing agreement; as shown in their respective proposed 

implementing agreements, the parties were able to reach agreement on a substantial 

number of issues. These areas of agreement must form the basis ofthe implementing 

agreement developed through this proceeding. Accordingly, all of those provisions that the 

parties bodi have indicated were agreed upon form the basis ofthe unplementing 

agreement develc^ed here. 

The Organization's proposal contains some measures in addition to those upon 

which the parties reached agreemenL Focusing on those proposed additional terms that the 

Organization emphasized in its submission. Sections 9 and 11 ofthe Organization's 

proposal bodi merit inclusion in the implementing agreement Section 9 refers to rates of 

pay for positions in the proposed system operations, and it mandates that highest rate 

provided among the SP, DRGW, and UP prevail as the rate of pay applicable to these 

positions. Such A proposal is appropriate, in diat employees who fill these positions will be 

assuming certain additional burdens and hardships, particularly the burden of having to 

work in areas much farther from their home bases than d i ^ are now requited to woric 

Fairness and equity require that the rates of pay applicable to the positions in the proposed 

24 
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maintenance of way work is to be consolidated into a more efficient, economical system 

operation, as is necessary to achieve the puiposes ofthe approved merger, then it is 

necessaiy for the parties to operate under a single collective bargaining agreement 

As is its right, the Carrier has chosen to adopt the provisions ofthe collective 

bargaining agreement between UP and BMWE to govem its maintenance of way 

operations in the westem portion ofthe combined system. The Organization has not 

argued that one ofthe other relevant contracts should be adopted instead of die one chosen 

by the Cairier. The Camer's election means that the relevant SP and DRGW system 

production gang agreements are effectively abrogated. There is no legitimate basis for 

insisting that the parties attempt to operate under several collective bargaining agreements, 

^•;!^ when it is abundantly clear that the post-merger consolidated rail operation can exist and 

do business most efficiently if the maintenance of way employees in the expansive westem 

territoiy ofthe consolidated system are working under a single set of contractual 

provisions, seniority protections, and work roles. One can understand the frustration felt 

by the Union after having negotiated collective bargaining agreements that are now 

abrogated by the current law in this area. However, in answer to the second Question at 

Issue Proposed by die Organization, this Arbitrator finds that it is necessaiy to abrogate die 

SP and DRGW system production gang agreements and Article XVI ofthe September 26, 

1996, BMWE-NCCC agreement, as well as to modify the UP system production gang 

agreements, in order to most efficiently and economically csoiy out the transaction. 
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westem territory effectively would become a single seniorily district under the Carrier's 

proposals. On this record, it is evident that under the particular circumstances surrounding 

the approved merger underlying this proceeding, the implementation of system operations 

for the Carrier's maintenance of way work, as proposed ui die Cairier's Februaiy 4,1997, 

notice, will yield significant economies and efficiencies in its operations. 

As the ICC/STB repeatedly has found, such efficiencies and economies constitute a 

public transportation benefit Moreover, diis is precisely the showing that the Carrier must 

make in this proceeding to support its proposal for die implementation of system 

operations. The puipose ofthe approved merger is to generate a transportation benefit for 

die public. As emphasized by the United States Court of Appeals for the District of 

Columbia Circuit, transportation benefits include the promotion of economical and 

efficient transportation. Railway Ldior Exeadives Association, 987 F.2d 806,81S (D.C. 

Cir. 1993). 

It is not possible to properly implement a system operation, and achieve the 

economies and efficiencies associated with such a consolidation, if a carrier and 

organization attempt to continue to operate under several collective bargaining agreements. 

Conflicting contractual provisions, diffinnnces in work rules, and basic problems of 

coordination between and across several collective bargaining agreements inevitably will 

cut into, and perhaps completely destroy, any possibility of achieving the efficient, 

coordmated, economical operation promised by a rail consolidation. If the Cairier's 
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The Organization's second Proposed Question at Issue, whether it is necessar> to 

abrogate these various agreements in order to carry out the transaction, also must be 

answered in the affirmative. It generally has been recognized that rail consolidations, such 

as the one underlying this proceeding, generate a public transportation benefit to the extent 

that t h^ lead to more efficient and economical operations. Rail consolidations, if properly 

effectuated, can mean more streamlined operations, with increased efficiency in the 

assignment of employees and the completion of work projects. In this proceeding, the 

Cairier has presented competent evidence that these veiy efficiencies and economies can 

be realized in connection with the merger at issue if it is allowed to implement system 

operations for its maintenance of way wodc. The other side of diis contention is, of course, 

that widiout die implementation of such a system operation, it will not be possible to 

achieve all ofthe economies and efficiencies Uiat a rail consolidation typically is designed 

to yield. 

The Cairier convincingly has shown that if It implements a system operation, dien it 

will be able to schedule its maintenance of way employees in a more efficient and 

productive manner. It will be possible for the Carrier to schedule woric projects over its 

entire westem tetritoiy, thereby making allowances for weather extremes and corridor 

traffic needs. The need to abolish and re-bid positions on various road work gangs as die 

work crosses over currently existmg seniority district boundaries, and die delay and 

administrative costs associated with these steps, also would be eliminated; die entire 
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Commerce Act, to override the Railway Labor Act and the collective bargaining 

agreements as necessaiy to achieve the economies and efficiencies that are the purpose of 

the underiying rail consolidation. Again, a line of ICC/STB decisions, as well as federal 

court decisions, culminating in the United States Supreme Court's decision in Norfolk and 

Western RaUway Co. v. American Train Dispatchers Ass'n, 499 U.S. 117 (1991), 

expressly hold that such authority is a fimdamental part ofthe process through which a rail 

consolidation is effectuated. 

The ICC/STB previously has considered and rejected the Organization's assertion 

that Section 4 proceedings, such as this one, essentially are limited to physical transfers of 

work and the coordination of operations in terminal areas fbllowing a merger or 

consolidation. There is no express support in either the statutoiy law or relevant decisional 

precedent for the Organization's contention diat any other adjustments associated with the 

implementation of a rail consolidation must be made through collective bargaining under 

die Railway Labor Act The overwhehning weight of relevant authority conclusively 

establishes that New York Dock arbitrators have the authority, in Section 4 proceedings, to 

override Railway Labor Act procedures and collective bargaining agreements as necessary 

to achieve die economies and efficiencies diat fiow from an approved merger. This 

Arbitrator accordingly has authority to modify, as necessaiy, to cany out die transaction, 

die September 26,1996, BMWE-NCCC agreement as well as die relevant UP, SP, and 

DRGW system production gang agreements. 
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In approving the UP/SP merger, die STB imposed the New York Dock protections 

on the rail consolidation. Article I, Section 1(a) ofthe New YorkDock Conditions defines 

"transaction" as "any action taken pursuant to authorizations ofthis Commission on which 

Uiese provisions have been imposed." There can be no question diat in approving die 

merger, and imposing die New York Dock ̂ lavvsAom, the STB audiorized die Carrier to act 

so as to achieve the economies and efficiencies of die merger. In compliance with die 

procedures mandated in die New York Dock Conditions, die Carrier issued its February 4, 

1997, notice, which contains the required specifics associated with its proposal to establish 

system operations affecting maintenance of way employees working in its westem territoty. 

The operational changes that die Carrier has proposed are directiy related to die STB-

approved merger that is the foundation ofthis proceeding. Because the Carrier's Februaiy 

4,1997, notice proposes a course of action to effectuate the STB-approved merger, a 

course of action whereby the Cairier seeks to consolidate and tmify its maintenance of way 

forces and operations, the notice does, in &ct concem a New YorkDock transaction. After 

reviewing die extensive materials submitted by die parties, diis Arbitrator must find diat 

the first Question at Issue posed by the Organization must be answered m die affirmative. 

Accordingly, this Arbitrator has die authority to consider die merits ofthe matter presented 

here. 

The extensive relevant precedent submitted by the parties also leaves no doubt Uiat 

tills Arbitrator has audiority, under Sections 11341(a) and 11347 of die Interstate 
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Decision 

This Arbitrator has carefully reviewed all ofthe evidence and testimony in the 

record, as well as die written briefs submitted by the parties. In this proceeding, each side 

has posed certain Questions at Issue, each of which must be answered. These Questions at 

Issue highlight various aspects ofthe fundamental dispute between the Carrier and die 

Organization here: whether and how a system operation for the Carrier's maintenance of 

way work in its westem territory shoiUd be implemented? 

The first question diat must be addressed is one posed by the Organization: Does 

die UP's notice of Februaiy 4,1997, concem a "transaction" under Section 1(a) of New 

YorkDoclCl This question raises what is, essentially, a jurisdictional issue. IftheFebruaty 

4,1997, notice does not concem z.New yor^Doci^ transaction, then this Board cannot 

proceed to any ofthe substantive issues presented here. There is extensive decisional 

precedent available on diis point from die ICC/STB, and it must be emphasized diat 

because diis Arbitrator's authority flows directiy fi:om the STB, this Arbitrator is bound to 

follow decisions and mlings issued by the STB and its predecessor, the ICC. After a 

thorough review ofthe numerous documents, court decisions, arbitration awards, and law 

review articles submitted by the parties, diis Arbitrator must find that that precedent 

overwhelmingly establishes that die Carrier's Febmaty 4.1997, notice does concem a 

"transaction," as diat term is defined in Article I, Section 1(a), ofthe New York Dock 

Conditions. 
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unobstmcted business. 

The Carrier maintains that the different collective bargaining agreements and the 

various seniority districts exacerbate all ofthese problems. The Cairier asserts that 

extending die present UP system operations to encompass die SP/WL, DRGW, and WF 

makes sense for both business and the employees. The Carrier emphasizes that system 

operations would allow the employees an opportunity to move to seasonal work, rather 

than be furloughed. In addition, die Carrier would have greater flexibility to work around 

climatic changes and corridor traffic needs. The Carrier fiirdier shnsses diat under the 

proposed system operations, it can accomplish more with less, thus realizing the economies 

and efficiencies ofthe merger. 

^ x ^ "Hie Carrier emphasizes that its proposed changes are necessaiy to achieve die 

public transportation benefits of die merger. As die ICC previously has found, 

consolidating carriers achieve cost reductions, and diese cost reductions are a public 

benefit The Carrier asserts that its proposed implementing agreement is designed to 

promote more economical and efficient transportation; and it places the burden of New 

York Dock protections on the Carrier when it implements diese economies and efficiencies. 

The Cairier maintains that its proposed implementing agreement complies with the goals of 

the STB's decision approving die merger. The Carrier ultimately argues that its proposed 

implementing agreement should be adopted. 
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Oregon in November through mid-December. Widi the current collective bargaining 

agreements in place, die Cairier cannot make changes diat would eliminate or alleviate 

problems caused by schechiling in such different climates without incumng delay, 

additional manpower needs, and greater costs. The Carrier asserts that if all of diese 

systems are put under the Union Pacific collective bargainmg agreement then it could 

schedule crews to work in the southem and westem areas from late fall through early 

spring, dien move die crews to die nonhem regions from late spring through early fall. 

The Carrier additionally argues that die current system also results in manpower 

shortages within a seniority district when road woric is done within that district. Positions 

are left temporarily vacant due to a maintenance of way project because employees are 

taken from their regular mamtenance positions to work on the road crew. Moreover, when 

a project crosses seniority district lines, the positions are all abolished and then re-bid for 

die new seniority district which affects the contmuity ofthe crew and the work. The 

Cairier maintains that in a system without seniority districts, as it proposes, the mobility of 

die work force would not face such limits and employees could be kept working in suitable 

climates diroughout die year. In addition, gangs would benefit from continuity through die 

elimination ofthe need to re-bid; die Canier asserts that a crew diat has worked togedier 

for some time will be more productive than a new group of employees. Moreover, with 

separate collective bargaining agreements applying to die different east-west corridors, 

work currently is scheduled in such a way that none ofthe corridors is left open fbr 
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'"' arbitrators have authority to modify or set aside collective bargaining agreements as 

necessary to realize the merger efficiencies identified by the canier. 

The Carrier goes on to argue diat bodi STB and Judicial precedent establish that the 

promotion of more economical and efficient transpoitation constimtes a public 

tiansponadon benefit. The Canier therefore asserts that because die transportation benefit 

flowing to the public from the underlying transaction in this matter will be effecmated by 

die operational efficiency associated widi system operations, its proposed Implementing 

agreement should be imposed here. 

The Canier dien points out diat as a result of die UP/SP merger, it cunentiy has ten 

system tie gangs and twelve system rail gangs working across its Westem Territory. Some 

<r̂ ,̂  of die gangs are on UP lines, otheis on DRGW lines, and the rest on SP lines. Moreover, 

diese various gangs are separated by different seniority districts that are split between diese 

lines, and die seniority districts even split the lines internally. The Carrier contends diat 

under die cunent system and collective bargaining agreements, the movement and 

efficiency of all the rail and tie gangs are hindered by climate changes, manpower 

shortages, and equipment allocation problems. 

As an example ofthese various hindrances, the Carrier points out that due to work-

schedule limitations caused by conflicting seniority rosters, the 1997 schedule was not able 

to account for climate concems. One tie gang worked fix)m June dirough October in 

soudiem Arizona and New Mexico, while anodier tie gang i's scheduled to work in nordiem 
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1. • -approved transaction, such as the merger at issue. The Canier emphasizes that it also well 

established that the Section 11341(a) exemption for approved transactions extends to 

subsidiary transactions that fulfill the purposes of die main control transaction. As applied 

to die instant matter, die proposed establishment of system operations is a subsidiary 

transaction that fulfills die puiposes of die approved merger, the main control transaction, 

by achieving the economies and efficiencies, for the public benefit that lie at die heart of 

the merger. The Carrier maintains diat there is a direct causal relation between die UP/SP 

merger coordination approved by die STB and the operational changes diat it seeks in dus 

proceeding to implement diat coordination. This Ari^itrator therefore has the jurisdictional 

audiority to modify die collective baigaining agreements, as proposed by die Cairier, 

because these modifications are necessaiy to effectuate the efficiencies and economies of M§% 

the merger underlying this proceeding. 

Moreover, the Cairier asserts that die definition of "transaction" contamed in Anide 

I, Section 1, of New YorkDock includes the transfer of woric and employees in order to 

effecmate an approved merger and achieve the economies and efficiencies diat were the 

motives for seeking die merger. The Cairier asserts that it is well established diat the 

ICC/STB and, by extension. New YorkDock arbitrators have the jurisdictional authority to 

transfer work and employees from one collective barguning Agreement to anodier, 

notwithstanding contraiy requirements ofthe Railway Labor Act or the collective 

bargaining agreements diemselves. It similarly is well established that iVew YorkDock 
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expenses; under this section, the Canier, and not the employee, would subsidize the 

Canier's stan-up costs for system gangs. The Organization then argues that its proposed 

Section 11 incorporates a rule diat applies to FEB 219 production gangs under Anicle XVI 

of die September 26,1996, agreement The Organization points out that because the 

Canier is seeking to obtain PEB-2I9-style system gang mles, it is fair diat die Carrier also 

accept FEB 219 system gang financial obligations, as its competitor has. The Organization 

further asserts that its proposed Section 12 adopts the DRGW election of allowances, 

which is a right privilege, or benefit that cannot be taken from DRGW employees. The 

Organization maintains diat diese allowances are not part of an employee's rate of pay, but 

instead are a negotiated benefit that partially reimburses die employee for the cost of living 

away from home. For ease of administration, the Organization proposes diat the election 

of allowances be available to all employees in the system operations. 

The Carrier's Position 

The Carrier initially contends that this Arbitrator has both the jurisdictional 

authority and the obligation to adopt the Carriei's proposfed unplementing agreement The 

Carrier points out diat neuorals in Article I, Section 4, proceedings act as agents of die 

STB; diey are dierefore bound by ICC/STB precedent Bodi die STB and die federal 

courts have definitively established diat New York Dodc arbitrators have authority, under 

Sections 11341(a) and 11347 of die Interstate Commerce Act to override Railway Labor 

Act procedures and collective bargainmg agreements as necessary to cany out an ICC/STB 
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portions that it wants. The Organization argues that a full imposition of PEE 219 rules, as ' i f 

amended by the September 26, 1996, agreement would be fair to employees, and it would 

not give the Canier an advantage over its competitors, such as BNSF, which operate under 

the fiill PEB 219 production gang rules. 

The Organization points out that ofthe fifteen sections and one appendix contained 

in its proposal, die parties agreed in principal as to ten sections and the appendix. The 

Organization asserts that die remainder of its proposed sections merit mclusion in any 

implementing agreement diat is put in place between die parties. The Organization dien 

focused on each ofthese five sections. 

The Organization asserts that its proposed Section 6 applies a tentatively agreed-

upon mle, placuig a limit of 1000 miles that an employee would be required to travel to '^^^ 

work from his home territory, to all employees in system operations. The Organization 

also maintains that its proposed Section 9, mandating that positions in system operations 

will be paid at die highest rate extant for diat positions on SP, DRGW, or UP, is legitimate 

under FEB 219. The Organization contends that if the Carrier considers these system 

operations to be essential, dien it should pay for them at the highest rates prevailing in the 

merged system. The Organization's proposed Section 10 is designed to ameliorate the 

economic hardship to employees retuming to service after furlough. This section would 

use unused vacation as collateral for a cash advance from die Carrier to cover die initial 

costs to a furloughed employee of retuming to work, including travel, meal, and lodging 
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^ that die 1991 elections by caniers, either to accept or reject the PEB 219 regional and 

system gang production rules, should be frozen. The Organization contends that PEB 229's 

findings should be given great weight here. The Organization maintains that die Canier 

now is ttying to use New YorkDock as an end run around decisions diat it made during 

Railway Labor Act proceedings, decisions that canied long-term consequences. The 

Canier's position here has nothing to do with the Railway Labor Act barring merger 

efficiencies; instead diis matter has to do with the Cairier previously making what it now 

believes were inconect choices. 

The Organization then emphasizes that the Canier's last proposed implementing 

agreement permitted die UP, SP, and DRGW employees to refuse to work on die territories 

of die other railroads. Such an arrangement would preserve the pre-merger system gang 

operations for cunent employees, and it would extend new seniority mles only to yet-to-be-

hired employees. The Organization asserts diat die acquisition of such prospective 

contractual rights is a matter for bargaining under the Railw^ Labor Act 

The Organization furdier contends that if diis Arbitrator does fashion an 

implementing agreement, then the Organization's proposed arrangement should be 

selected. The Organization argues that its proposed implementing agreement is fair and 

equitable to die employees' interests. The Organization's proposal essentially provides diat 

if die Carrier is to obtain PEB work mles under ̂ 'ew YorkDock, dien it must be required to 

assume ail of those mles; die Carrier cannot be allowed to pick and choose only those 
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Canier itself has proposed, for example, to maintain three separate system maintenance of 

way operations, and it has kept die UP and SP maintenance of way operations separate, 

except for system gang operations, through ̂ ew YorkDock implementing agreements. 

The Organization dierefore asserts diat die narrow question presented is whedier die 

creation of a UP-SP-DRGW system production gang territory, and the conesponding 

abrogation of die SP and DRGW agreements and Article XVI of die September 26,1996, 

agreement is necessaiy to cany out the UP-SP merger. The Organization contends diis is 

not necessaiy. 

The Organization goes on to point out that the Carrier chose, on three sqparate 

occasions since I99I, to end its efforts under the Railway Labor Act to seek die same 

system gang rales diat it seeks here. The most recent such occasion was in July 1997, after 

it served the New York Dock notice at issue here, when the Carrier agreed to peipemate its 

earlier election not to operate regional or system production gangs over the SP and DRGW. 

The Organization contends that if die Cairier tmly believed that system production 

operations over all caniers coming under its common control were "necessaiy" to cany out 

diis and eariier mergers, dien it would have elected, in 1991, to take tbe rights granted to it 

by PEB 219. The Carrier's actions demonstrate that these rules are not necessaty to the 

operation of a merged cairier. The Organization additionally points to a determmation by 

PEB 229, which bodi the Cairier and die Organization extensively briefed regarding 

system production gang mles, that such mles are not necessaiy; PEB 229 recommended 

10 

< . - : ; 

P0673 



.. -'' Canier's existing voluntary agreements, made after the effective date ofthe UP-SP merger, 

that it would not seek PEB 219 regional or system gang mles bar the February 4th notice. 

The Organization then contends diat even if die Canier's notice does concern a 

transaction under New York Dock, the Carrier caimot show that abrogating the SP and 

DRGW system production gang agreements, as well as Article XVI of die September 26, 

1996, agreement between the Organization and the National Carriers' Conference 

Committee ("NCCC"), is necessaiy to carty out die UP-SP merger. The Organization 

acknowledges diat the UP-SP merger allows the Carrier to utilize maintenance of way 

equipment throughout die merged system, to plan mamtenance of way capital projects on a 

system-wide basis, and to create a system-wide maintenance of way budget The 

• ' ^ ^ Organization points out however, tiiat none of die collective bargaining agreements at 

issue prevent such actions, nor do diey prevent die public from obtaining any reasonable 

transportation benefits from the merger. 

The Organization asserts that the collective bargaining agreements do limh the 

distance from home that maintenance of way employees may be required to work; the 

conuracts set territorial limits on die scope ofthe system production gang operations. To 

die extent diat any collective bargaiiung agreement puts such a territorial lunit in place, it 

limits any carriei's flexibility in the assignment of employees. The Organization contends 

that the existence of a contractual term diat limits a canier's operational flexibility cannot 

be considered a term diat must be overridden per se. The Organization pouits out that die 
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Canier's proposal is appropriate for collective bargaining, but does not concem a New 

York Dock transaction. The Union pomts out diat dils Canier, as well as others, sought to 

obtain dirough bargaining under die Railway Labor Act die same type of rules diat die 

Canier seeks here. The Carrier previously argued to PEB 229 diat it needed Railway 

Labor Act bargaining relief to operate regional or system production gangs, and it did not 

dien suggest that New YorkDock might provide die same relief. Tbe Organization points 

out diat die parties have fully and fairly batded wet regional and system production gangs 

for more than eleven years under die Railway Labor Act The Organization suggests diat 

die Carrier may be fiiistrated by its inability to get its way under die Railway Labor Act so 

it now is advancing die novel dieoty diat everydiing occuiring under the Railway Labor 

Act has no effect because die operation of regional or system production gangs over 

carriers coming under common control actuaify is a transaction under New York Dock. The 

Organization contends that this is a fiivolous and destabilizing theoty, and it should be 

rejected. 

Moreover, the histoty ofthe Cairier's dealings with the Organization, including 

three agreements in which the Cairier pledged tb not tty to operate system production 

gangs in the manner proposed in its notice, serves as an estoppel against the Carrier in this 

proceeding. The Organization asserts diat tbe Cairier's bargainmg with die Organization, 

pursuant to the Railway Labor Act, over die vety mles it now seeks under New York Dock 

constitutes an admission diat its notice is uivalid. The Organization emphasizes diat die 
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change m the status ofthe former UP, SP, and DRGW employees, does not constitute a 

•'coordination,'* so it cannot be a transaction under iVew YorkDock. The reported WJPA 

decisions establish that coordinations involve the transfer of work from one canier to 

another, or the closing of facilities and die conesponding consolidation of work from those 

facilities to a new central location. The Union mauitains diat there are no reported WJPA 

decisions conceming a "coordination" of maintenance of way forces similar to what the 

Carrier proposes in this proceeding. 

The Union stresses that in its proposal, die Cairier is not seeking to join facilities or 

transfer work from one carrier to another; instead, the Carrier is seeking to expand the 

territoty over which UP, SP, and DRGW employees must exercise their seniority in order 

,' . to maintain their right to regional or system production gang work. The Organization 

asserts that the Carrier's proposal most closely resembles a proposed carrier action in a 

WJPA case that the arbitrator held was not a coordination. The Carrier's proposal amounts 

only to a change in crew assignments that simply would result in a larger seniority district 

for system operations. The Organization points out diat under die Carrier's proposal, the 

SP would continue to operate separately, under different work mles from diose used by die 

UP. The Organization contends diat the Carrier's proposal is a legitimate one for 

collective bargaining under the Railway Labor Act but it does not concem a transaction 

under New York Dock. 

The Union also emphasizes diat die parties' past dealings demonstrate diat die 
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("UP"). Southern Pacific Westem Lines ("SPWL"), UP(WP), and Denver & Rio Grande 

Westem Railroad ("DRGW") territories. 

The Organization reserved its right to challenge die legitimacy of die Carrier's 

February 4,1997, notice, but it acknowledged receipt of die notice and agreed to meet widi 

die Canier to discuss the proposed system operations. The parties met and engaged in 

negotiations, but they were unable to reach an agreement as to the proposed system 

operations or how it would be implemented. The parties did, however, reach tentative 

agreements as to certain issues; most ofthese appear to be included m the proposed 

implementing agreements that the parties submitted in die course ofthese proceedings. 

Because the parties were unsuccessful in reaching an implementing agreement the 

arbitration provisions contained m Article I, Section 4, of die New YorkDock Conditions 

were invoked. 

The Oryanizarion's Position 

The Organization initially contends that the Cairier's notice of Februaiy 4,1997, 

does not concern a "transaction" as that term is deflned in Article 1, Section 1, of New York 

Dock. Because this issue is jurisdictional, if the Carrier's notice does not concem a 

transaction, dien diis Arbhrator is widiout audiority to proceed any fiirther. Contending 

diat "transaction" is synonymous with the term "coordination" that is used under the 

Washington Job Protection Agreement ("WJPA"), die Union maintains diat die seniority 

reorganization proposed in the Cairier's notice, which it previously characterized as a 
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(2) No later than twenty (20) days after a referee has been 
designated a hearing on the dispute shall commence. 

(3) The decision ofthe referee shall be final, binding and 
conclusive and shall be rendered within diirty (30) days from the 
commencement ofthe hearing ofthe dispute. 

(4) The salary and expenses of die referee shall be bome equally 
by the parties to die proceeding; all other expenses shall be paid by the 
party incurring diem. 

(b) No change m operations, services, facilities, or equipment shall occur 
until after an agreement is reached or the decision of a referee has been rendered. 

Factual Background 

This matter originates with the Union Pacific Coiporation's ("UPC") filing, on 

November 30,1995, of an application with the Interstate Commerce Commission ("ICC") 

Q ^ seeking to obtain approval of a proposed merger of die rail cairiers controlled by UPC widi 
• •••- ^ ^ ' 

the rail carriers controlled by Southem Pacific Rail Corporation. The Surface 

Transportation Board ("STB"), the ICC's successor agency, subsequently approved the 

proposed merger, and it imposed the employee protective conditions found in die New York 

Dock Conditions upon die Carrier m implementing the approved merger. 

As required by New York Dock, the Cairier issued a notice, on Febmaty 4,1997, of 

its intention to establish system operations under die provisions ofthe collective bargaining 

agreement between Union Pacific Railroad and the Brotherhood ofMaintenance of Way 

Employees. The proposed system operations, if implemented, will affect maintenance of 

way employees working in die Cairier's westem territoty, wbich includes Union Pacific 

P0668 



1. Definitions. - (a) "Transaction" means any action taken pursuant to 
authorizations ofthis Commission on which these provisions have been imposed. 

2. The rates of pay, mles, working conditions and all collective bargaining 
and odier rights, privileges and benefits (including continuation of pension rights 
and benefits) ofthe railroad's employees under applicable laws and/or existing 
collective bargaining agreements or otherwise shall be preserved unless changed 
by future collective bargaining agreements or applicable stanites. 

4. Notice of agreement of decision. — (a) Each railroad contemplating a 
transaction which is subject to these conditions and may cause die dismissal or 
displacement of any employees, or rearrangement of forces, shall give at least 
ninety (90) days written notice of such intended transaction by posting a notice on 
bulletin boards convenient to the interested employees ofthe railroad and by 
sending registered mail notice to die representatives of such mterested employees. 
Such notice shall contain a full and adequate statement ofthe proposed changes to 
be affected by such transaction, including an estimate ofthe number of employees 
of each class affected by the intended changes. Prior to consummation die panics 
shall negotiate in the following manner. 

Within five (S) days from the date of receipt of notice, at die request of 
eidier the railroad or representatives of such interested employees, a place shall be 
selected to hold negotiations for the puipose of reaching agreement with respect to 
the application ofthe tenns and conditions of diis appendix, and these n^otiations 
shal] commence immediately thereafter and continue for at least diirty (30) days. 
Each transaction which may result in a dismissal or displacement of employees or 
reanangement offerees, shall provide for the selection offerees from all 
employees involved on a basis accepted as ̂ propriate for application in the 
particular case and any assignment of employees made necessaty by die 
transaction shall be made on die basis of an agreement or decision under diis 
section 4. If at the end of durty (30) days there is a failure to agree, either party to 
die dispute may submit it for adjustment in accordance with die following 
procedures: 

(I) Widun five (5) days from the request for arbitration the parties 
shall select a neutral referee and in die event diey are unable to agree 
widiin said five (S) days upon die selection of said referee then the 
National Mediation Board shall hnmediately appoint a referee. 

r-,-:A 
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Question at Tssiie Posed bv the C^pTrr 

Does die Canier's Proposed Arbitration Award constimte a fair and equitable basis 

for die selection and assignment of forces under a New York Dock proceeding so diat die 

economies and efficiencies - the public transponation benefit - which die STB envisioned 

when it approved die underlying rail consolidation of die SP into the Union Pacific will be 

achieved? 

Quesrions at Issue Posed bv the Organization 

Does die UP's notice of Febmaty 4,1997 concem a "transaction" under Section 1(a) 

of New YorkDoclCi 

If the UP's notice does concem a transaction, is it necessaty to abrogate Article XVI 

of die September 26,1996 BMWE-NCCC agreement diat applies to UP, SP and DRGW; 

abrogate die relevant SP and DRGW system production gang agreements; and moiUfy die 

UP system production gang agreements in order to cany out the transaction? 

If it is necessaty to abrogate all ofthe above agreements, which anangement is more 

fair and equitable to die interests ofthe affected employees: BMWE's or UP's? 

Relevant Contract Prnvisiona 

NEW YORK DOCK CONDITTONS 

APPRNDlYm 

Labor protective conditions to be imposed in raiiroad transactions pursuant 
to 49 U.S.C. 11343 st S£q. [formerly sections 5(2) and 5(3) of die Interstate 
Commerce Act], except for tiackage rights and lease prdposals which are being 
considered elsewhere, are as follows: 
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Introduction 

This is a proceeding under Article I, Section 4, ofthe New YorkDock Conditions. 

Upon application by the Union Pacific Corporation, die Surface Transportation Board 

(hereinafter "STB"), successor to the Interstate Commerce Commission, approved a merger 

between rail carriers controlled by the Union Pacific Corporation with rail cairiers 

connoUed by Soudiem Pacific Corporation. In approving this merger, die STB imposed 

the employee protective conditions known as the New YorkDock Conditions. By letter 

dated Febmaty 4,1997, the Union Pacific Railroad Company (hereinafter "die Carrier") 

notified die Brodieriiood ofMaintenance of Way Employees (hereuiafter "the 

Organization") of its intent to establish system operations affecting maintenance of way 

employees working primarily in the westem temtoty ofthe merged system. Tbe 

Organization acknowledged receipt of die notice and agreed to meet with the Carrier, 

aldiough it expressly reserved the right to challenge the legitimacy ofthe notice. Tbe 

parties accordingly met and attempted to reach an implementing agreement, but ultimately 

were unsuccessful. 

The arbitration provisions of New York Dock sabxquBnfiy were invoked. Pursuant 

to Article I, Section 4, ofthe New YorkDock Conditions, dus matter then came to be heard 

before Neutral Arbitrator Peter R. Meyers on September 16,1997, at Chicago, Illinois. 

The parties additionally filed written submissions in support of their respective positions. 
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ARBITRATION PROCEEDING 
UNDER NEW YORK DOCK IMPLEMENTING AGREEMENT 

ARTICLE I, SECTION 4 

In the Maner of the Arbitration between; 

BROTHERHOOD OF MAINTENANCE 
OF WAY EMPLOYEES OPINION AND AWARD 

Issue: Assignment of Forces 
and 

UNION PACIFIC RAILROAD 
COMPANY 

Date of Hearing: September 16,1997 
Place of Hearing: Chicago, Dlinois 
Date of Award: October 15,1997 

i ^ PETER R. MEYERS, Arbitrator 
^ 360 East Randolph Street, Suite 3104 

Chicago, Illinois 60601 
312-616-1500 

APPEARANCES 

Donald F. Griffin, Employee Member W. E Naro, Carrier Member 
Assistant General Counsel Director, Labor Relations 
Brotherhood of Maintenance of Way Maintenance of Way & Signal 

Employees Union Pacific Railroad Company 
10 G Street, N.E., Suite 460 1416 Dodge Street 
Washington, D.C. 20002 Omaha, Nebraska 68179 
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mon-point coordination projects, mech
anical and engineering departinent co
ordinations, locomotive and car utiliza
tion improvements, and intemal rerout
ing efficiencies. Each of these projects is 
discussed separately below." Ibid. 

In the discussion that followed, the ICC 
did discuss plans to expand the car pro
duction facilities at Raceland, Kentucky 
in order to make cars for a member line 
that had been buying its cars ftom an in
dependent manufacturer. The ICC found 
that the applicants had failed to show 
that the public would derive any benefit 
from this plan. There was no discussion 
of the consolidation of that facility by 
closing Seaboard's car repair shop in 
Waycross, Georgia. Nor did the ICC dis
cuss the consolidation of locomotive 
works in Norfolk Southern 
Corp.-Control-Norfolk & W.R. Co. and 
Southem R. Co., 366 I.C.C. 173 (1982). 

*143 I caimot subscribe to a late-blooming inter
pretation of a 71-year-old immunity statute that 
gives the Commission a roving power-exercisabic 
years after a merger has been approved and con-
summated-to impair the obligations of private con
tracts that may "prevent the efficiencies of consol
idation from being achieved." Ante, at 1165. The 
Court's decision may represent a "better" policy 
choice than the one Congress actually made in 
1920, cf. West Virginia Universiiy Hospitals, Inc. v. 
Casey. 499 U.S. 83,100-101, HI S.Ct. 1138, 1148, 
113 L.Ed.2d 68 (1991) but it is neither an accurate 
reading of the command that Congress issued in 
1920, nor is it a just disposition of claims based on 
valid private contracts. 

I respectfully dissent. 

U.S.Dist.Col.,1991. 
Norfolk and Westem Ry. Co. v. American Train 
Dispatchers Ass'n 
499 U.S. 117, 111 S.Ct. 1156, 136 L.R.R.M. (BNA) 

2727, 113 L.Ed.2d 95, 59 USLW 4189, 118 
Lab.Cas. P 10.598 

END OF DOCUMENT 
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lows that what Michigan law might give these 
dissenters on a windingup or liquidation is irrel
evant, except insofar as it may be reflected in 
cunent values for which they are entitled to an 
equivalent. It would be inconsistent to allow state 
law to apply a liquidation basis to what federal 
law designates as a basis for continued public 
service.... 

"We therefore hold that no rights alleged to have 
been granted to dissenting stockholders by state 
law provision conceming liquidation survive the 
merger agreement approved by the requisite num
ber of stockholders and approved by the Commis
sion as just and reasonable. Any such rights are, 
as a matter of federal law, accorded recognition 
in the obligation of the Commission not to ap
prove any plan which is not just and reasonable." 
Id., 334 U.S., at 200-201,68 S.Ct., at 968. 

It is trae that Ihe effect of the Schwabacher de
cision was to extinguish whatever contractual rights 
the dissenting shareholders possessed as a matter of 
Michigan law. But the Court did require the ICC, 
on remand, to consider whatever value the 
Michigan law claims might have in connection with 
its Hnal conclusion that the merger plan was "just 
and reasonable." A fair reading of the entire opin
ion makes it clear that the holding was based more 
on the ICC's "complete control of the capital stmc
ture to result from a merger," id., at 195, 68 S.Ct., 
at 965, than on the exemption at issue in these 
cases. Scliwahaclier cannot fairly be read as author
izing carriers to renounce private contracts that lim
it the benefits achievable through the merger. 

*142 III 

There is tension between the Court's interpretation 
of the exemption that is now codified in 49 U.S.C. 
§ 11341(a) and the labor-protection conditions set 
forth in 49 U.S.C. § 11347. The latter section re
quires an ICC order approving a raihoad merger to 

impose conditions that are "no less protective" of 
the employees than those established pursuant to 
the Rail Passenger Service Act, 84 Stat. 1337, as 
amended, 45 U.S.C. § 565. One of the conditions 
established by die Secretary of Labor under the lat
ter Act was essentially the same as § 2 of the New 
Yoric Dock conditions described by the Court, ante, 
at 1159. As the Court notes, that condition provides 
that the benefits protected " 'under applicable laws 
and/or existing collective bargaining agreements ... 
shall be preserved unless changed by future collect
ive bargaining agreements.' " Ibid, (citation omit
ted). This provision unambiguously indicates that 
Congress intended and expected that collective-
bargaining agreements would survive any ICC ap
proved merger. 

As I noted in my separate opinion in ICC v. Loco
motive Engineers, 482 U.S. 270, 298, 107 S.Ct. 
2360, 2376, 96 L£d.2d 222 (1987), the statutory 
immunity provision in § 11341 is self-executing 
and becomes effective at the time of the ICC ap
proval. "The breadth of the exemption is defined by 
the scope of the approved transaction, and no expli
cit announcement of exemption is required to make 
tbe statute applicable." Ibid, (footnote omitted). In 
neither of the cases before the Court today did the 
ICC approval of the merger purport to modify or 
terminate any collective-bargaining agreement. The 
ICC approval orders were entered in 1980 and 
*°^11711982 and contained no mention of either of 
the proposed transfers of personnel that are now at 
issue and about which the union was Hrst notified 
several years after the ICC orders were entered. FN8 

FN8. In the ICC order approving the mer
ger of Chessie System, Inc., and Seaboard 
Coast Line Industries, Inc., the ICC dis
cussed how the coordination of faciUties 
would generate significant co.st reductions 
and improved economic efficiency. CSX 
Corp.-Control-Chessie System, Inc., and 
Seaboard Coastline Industries, Inc., 363 
I.C.C. 521, 556 (1980). The ICC noted: 

"These savings will spring ftom com-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Gulf, Mobile & Ohio, 282 I.C.C. at 
331-35 (declaring itself without power, 
in an abandonment context, to relieve a 
carrier from its 'contractual obligations 
for the payment of rent'). We do not 
think it likely that Congress would grant 
the ICC a power with so much potential 
to destabilize the railroad industry; we 
are confident, however, that it would not 
do so without so much as a word to that 
effect in the statute itself. Never, either 
in its decisions here under review or in 
prior cases, has the ICC offered any jus
tification for this most unlikely reading 
of the Act." 279 U.S.App.D.C, at 
244-245, 880 F.2d, at 567-568. 

FN6. "No State shall ... pass any ... Law 
impairing the Obligation of Contracts...." 
U.S. Const, Art. I, § 10, d . 1. 

FN7. After reviewing the legislative his
tory. Judge Ginsburg concluded: 

"From our review of this history, we are 
confident that Congress did not intend, 
when it enacted the immunity provision, 
to override contracts. First, Congress fo
cused nearly exclusively, in the hearings 
and debates on the 1920 Act, on speciHc 
types of laws it intended to eliminate-all 
of which were positive enactments, not 
common law rules of liability, as on a 
contract Cf. Association of Flight At
tendants V. Delta Air Lines, Inc., 879 
F.2d 906, 917 (D.C.Cir.l989). Indeed, 
Commissioner Clark, who presented the 
immunity idea to the House and Senate 
Commerce Committees in the hearings 
cited above, did not once suggest, over 
the course of several days and several 
hundred pages, that the proposed im
munity might relieve a carrier of its ob
ligations under negotiated agreements 
with third parties." 279 U.S.App.D.C., at 
247, 880F.2d,at570. 

=^140II 

In ray opinion, the Court's reliance on the decision 
in Schwabacher v. United States, 334 U.S. 182, 68 
S.Ct. 958, 92 L.Ed. 1305 (1948). is misplaced. In 
that case, the owners of two percent of the out
standing preferred stock of the Pere Marquette Rail
way brought suit in the United States District Court 
to set aside an ICC order approving a merger 
between that corporation and the Chesapeake and 
Ohio Railway Corporation. In approving the mer
ger, tlie ICC had found that the market value of 
plaintiffs' preferred shares ranged, at different 
times, from $87 to $99 per share, and diat the stock 
that they received in exchange pursuant to the mer
ger agreement would have realized about $90 and 
$111 on the same dates. Thus, the terms of the mer
ger, as applied to the plaintiffs' class, were just and 
reasonable. Plaintiffs contended, however, that the 
exchange value of their shares amounted to $172.50 
per share because the merger was a "liquidation" as 
a matter of Michigan law. and the Pere Marquette 
Chaner provided that in the event of liquidation or 
dissolution, the prefeired shareholders were entitled 
to receive full payment of par value plus all accmed 
unpaid dividends. 

The ICC order approving the merger did not resolve 
the Michigan law question. The ICC considered the 
issue too insignificant to affect the validity of the 
entire transaction, and left the matter for resolution 
by negotiation or later litigation. On appeal from 
the **1170 District Court's judgment sustaining the 
ICC order, this Court held that the ICC's finding 
that the exchange value was just and reasonable 
foreclosed any other claim that the dissenting 
shareholders might assert *141 conceming the 
value of their shares. Whatever Michigan law might 
provide for the preferred shareholders in the event 
of a winding-up or liquidation could not detennine 
the just and reasonable value of shares in the con
tinuing enterprise. The essence of the Court's hold
ing IS set forth in this passage: 

"Since the federal law clearly contemplates mer
ger as a step in continuing the enterprise, it fol-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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228 U.S.. at 105, 107, 33 S.Ct. at 448, 
449; Keogh v. Chicago A Northwestern R. 
Co., 260 U.S. 156. 161-162. 43 S.Ct 47, 
49, 67 L.Ed. 183 (1922); Central Transfer 
Co. V. Terminal Railway Assn. of St. Louis, 
288 U.S. 469. 474-475. 53 S.Ct 444, 446, 
77 L.Ed. 899 (1933); Terminal Warehouse 
Co. V. Pennsylvania R. Co.. 297 U.S. 500, 
513-515, 56 S.Ct 546, 551-552, 80 L.Ed. 
827 (1936); United States v. Borden Co., 
308.U.S. 188, 197-206, 60 S.Ct 182, 
187-192. 84 L.Ed. 181 (1939); United 
States V. Socony-Vacuum Oil Co., 310 U.S. 
150, 226-228, 60 S.Ct 811. 846-847, 84 
L.Ed. 1129 (1940); Georgia v. 
Pennsylvania R. Co., 324 U.S. 439, 
456-457. 65 S.Ct. 716. 725-726, 89 L.Ed. 
1051 (1945); United States Alkali Export 
Assn., Inc. v. United Stales, 325 U.S. 196, 
205-206. 65 S.Ct. 1120, 1126, 89 L.Ed. 
1554 (1945); Allen Bradley Co. v. Electric
al Workers. 325 U.S. 797, 809-810, 65 
S.Ct. 1533, 1540, 89 L.Ed. 1939 (1945); 
Northern Pacific R. Co. v. United States, 
356 U.S. 1, 9,78 S.Ct 514, 520. 2 L.Ed.2d 
545 (1958); United States v. Radio Corp. 
af America, 358 U.S. 334. 79 S.Ct 457, 3 
L.Ed.2d 354 (1959); California v. FPC. 
369 U.S. 482, 82 S.Ct 901. 8 L.Ed.2d 54 
(1962); Silver v. New York Stock Ex
change. 373 U.S. 341, 83 S.Ct 1246. 10 
L.Ed.2d 389 (1963). The other two cases 
involve regulations with explicit exemp
tions from the antitrust laws, but do not 
support the position taken by the Court in 
this case. In Maryland & Virginia Milk 
Producers Assn., Inc. v. United States, 362 
U.S. 458, 80 S.Ct 847, 4 L.Ed.2d 880 
(1960), this Court held that § 6 of the 
Clayton Act's exemption of agricultural co
operatives from the antitmst law only pro
tected the formation of those associations; 
once formed they could not engage in any 
further conduct that would violate the anti
trust laws. In Pan American World Air

ways, Inc. V. United States. 371 U.S. 296, 
83 S.Ct. 476, 9 L.Ed.2d 325 (1963), the 
Court held that the exemption relieving 
airlines from the operation of the antitmst 
laws when certain transactions were ap
proved by the Civil Aeronautics Board did 
not exempt the airlines from all antitmst 
violations, but only exempted them from 
violations stemming from activity expli
citly govemed by the regulatory scheme. 

Of greater importance, however, is the Court's 
rather remarkable assumption that an exemption 
"ftom 'all other *139 law' " should be read to en
compass the restraints created *=>'1169 by private 
contract Ante, at 1164. Even if the text of die 
present Act could bear that reading, it is flatly in
consistent with the text of the 1920 Act which re
lieved die participating cairiers "ftom the operation 
of the 'antitmst laws'... and of all other restraints, 
limitations, and prohibitions of law. Federal and 
State...." 41 Stat 482. Moreover, given the respect 
that our legal system has always paid to the en
forceability of private contracts-a respect that is 
evidenced by express language in the Constitution 
itself -there should be a powerful presumption 
against finding an implied authority to impair con
tracts in a statute that was enacted to alleviate a le
gitimate concem about the antitrust laws. Had Con
gress intended to convey the message the Court 
finds in § 11341, it surely would have said ex
pressly that the exemption was from all restraints 
imposed by law or by private contract. 

FN5. Again Judge Ginsburg's observation 
is pertinent: 

"Moreover, die ICC's proposed insertion 
of 'all legal obstacles' into the statutoiy 
language would lead to most bizarre res
ults. Under the ICC's reading, it could 
set to naught, in order to facilitate a mer
ger, a carrier's solemn undertaking, in a 
bond indenture or a bank loan, to refrain 
from entering into any such transaction 
without the consent ot its creditors. Cf. 
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whenever a criminal law, tort law, or any regulatoiy 
measure impedes the efficient operation of a new 
merged carrier, the carrier can avoid such a restric
tion by virtue of the ICC approval of that merger. 
Nor does the text of § 11341 contain any sugges-
tionthat *137 such an approval would impair the 
obligation of private contracts. Rather, as 

=•""1168 both an application of the ejusdem generis 
canon and an examination of the legislative history 
show, the purpose of the exemption was to relieve 
the carriers "from the operation of the antitmst and 
other restrictive or prohibitory laws. " 
H.R.Conf.Rep. No. 650, 66th Cong., 2d Sess., 64 
(1920) (emphasis added). 

FN3. As Judge D.H. Ginsburg, writing for 
the Court of Appeals, noted: 

"We cannot sustain the ICC's position 
that this provision empowers it to over
ride a [collective-bargaining agreement 
(CBA) ]. First and most important the 
ICC's position finds no support in the 
language of the statute. By its terms, § 
11341(a) contemplates exemption only 
from 'the antitrust laws and from all oth
er law' to the extent necessary to carry 
out the transaction. Nowhere does it say 
that the ICC may also override contracts, 
nor has it ever, in any of the various iter
ations since its initial enactment in 1920, 
included even a general reference to 
'contracts,' much less any specific refer
ence to CBAs. Nor has the ICC ex
plained how we can read the term 'other 
law.' as it has done, to mean 'all legal 
obstacles.' Dispatchers, J.A. 207. None 
of the Supreme Court decisions, dis
cussed below, authorizing the ICC to ab
rogate an 'other law' even suggests that 
the term means 'all legal obstacles.' The 
ICC itself, prior to its 1983 decision in 
DRGW, recognized as much. See Gulf, 
Mobile & Ohio R.R. Co.-Abandonment, 
282 I.C.C. 311,335 (1952) ('None of the 

decisions in the [Supreme Coun] cases 
... relates to private contractual rights, 
but refers [sic] to State laws which pro
hibit in some way the canying out of the 
transaction authorized.')." Brotherhood 
of Railway Carmen v. ICC, 279 
U.S.App.D.C. 239, 244. 880 F.2d 562, 
567 (1989). 

The Court speculates that the reason the 1920 Con
gress explicitly refened to the antitmst laws was 
simply to avoid the force of the rule that repeals of 
the antitmst laws by implication are not favored, 
citing United States v. Philadelphia Nat. Bank. 374 
U.S. 321. 350. 83 S.Ct 1715, 1734.10 L.Ed.2d 915 
(1963). In that case, however, the mle was an
nounced in the context of the industry's argiunent 
that federal regulatory approval of a transaction ex
empted the transaction from the antitrust laws even 
though the regulatory statute was entirely silent on 
the subject of exemption. Ibid. The authority cited 
in the Philadelphia*13!i to support this rule sheds 
no light on (he question whether a statute creating a 
broad exemption for mergers would naturally be 
read to include all statutes Uiat otherwise would 

have prohibited the consummation of a merger of 
, ., FN4 
large rail earners. 

FN4. All but two of the cases that the 
Court cited in the Philadelphia decision to 
support the mle against implicit repeals of 
the antitrust statutes arose under a regulat
ory framework in which there was no men
tion of exemption. United Stales v. Phil
adelphia Nat. Bank. 374 U.S. 321, 350, n. 
28, 83 S.Ct 1715, 1734. n. 28, 10 L.Etl.2d 
915 (1963). See United States v. Trans-
Missouri Freight Assn., 166 U.S., at 
314-315. 17 S.Ct, at 548-549; United 
States V. Joint Traffic Assn., 171 U.S. 505, 
19 S.Q. 25,43 L.Ed. 259 (1898); Nonhem 
Securities Co. v. United Slates, 193 U.S., 
at 343, 374-376, 24 S.Ct, at 459, 476-477 
(plurality and dissenting opinions); United 
States V. Pacific & .Arctic R. & Nav. Co.. 

#?Si!: 
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pressly favored die consolidation of railroads. The 
policy of consolidation embodied in the 1920 Act 
would obviously**1167 have been fmstrated by the 
federal antitmst laws had Congress not chosen to 
exempt explicitly all approved mergers from these 
laws. Section 407 of that Act provided, in part: 

FNI. See United States v. Trans-Missouri 
Freight Assn.. 166 U.S. 290. 17 S.Ct 540, 
41 L.Ed. 1007 (1897); United States v. 
Joint Traffic Assn., 171 U.S. 505. 19 S.Ct 
25. 43 L.Ed. 259 (1898); Northem Securit
ies Co. V. United Slates, 193 U.S. 197, 24 
S.Ct 436, 48 L.Ed. 679 (1904); United 
States V. Terminal Railroad Assn. of St. 
Louis, 224 U.S. 383, 32 S.Ct 507, 56 
L.Ed. 810 (1912); United States v. Union 
Pacific R. Co.. 226 U.S. 61, 33 S.Ct 53. 
57 L.Ed. 124 (1912); United Stales v. Pa
cific A. Arctic R. & Nav. Co.. 11% U.S. 87, 
33 S.Ct 443,57 L.Ed. 742 (1913). 

"The caniers affected by any order made under 
the foregoing provisions of this section ... shall 
be, and they are hereby, relieved from the opera
tion of the 'antitmst laws,' ... and of all other re
straints or prohibitions by law. State or Federal, 
in so far as may be necessary to enable them to 
do anything authorized or required by any order 
made under and pursuant to the foregoing provi
sions of this section." 41 Stat. 482. 

Both the background and the text of § 407 make it 
absolutely clear that its primary focus was on feder
al antitmst laws. Sensibly, however. Congress 
wrote that section using language broad enough to 
cover any odier federal or state law that might oth
erwise forbid the consummation of any approved 
merger or prevent the immediate operation of its 
properties under a new corporate owner. Not a 
word in the statute, or in its legislative histoiy, con
tains any hint that the approval of a merger by the 
Interstate Commerce Commission (ICC) would im
pair the obligations of valid and otherwise enforce
able private contracts. 

Given the present plight of our Nation's railroads, it 
may be wise policy to give the ICC a power akin to. 
albeit greater *136 than, diat of a bankmptcy court 
to approve a tmstee's rejection of a debtor's execut
ory private contracts. Through nothing short of 
a tow de force, however, can one find any such 
power in 49 U.S.C. § 11341. or in either of its pre
decessors. Obviously, consolidated carriers would 
find it useful to have the ability to disavow disad
vantageous long-term leases on obsolete car repair 
facilities, employment contracts with high salaried 
executives whose services are no longer needed, as 
well as collective-bargaining agreements that 
provide costly job security to a shrinking work 
force. If Congress had intended to give the ICC 
such broad ranging power to impair contracts, it 
would have done so in language much clearer than 
anything that can be found in the present Act. 

FN2. Section 365 of die Bankruptcy Code. 
11 U.S.C. § 365, allows a trustee to assume 
or reject a debtor's executory contracts and 
unexpired leases subject to the subsequent 
approval of the bankmptcy court. Collect
ive-bargaining agreements can be rejected 
only if the additional requirements of 11 
U.S.C.§ 1113 are met 

The Court's contrary conclusion rests on its reading 
of the "plam meaning" of the present statutory text 
and our decision in Schwabacher v. United States, 
334 U.S. 182, 68 S.Ct 958, 92 L.Ed. 1305 (1948). 
Neither of these reasons is sufficient Moreover, the 
Court's reading is inconsistent with other unam
biguous provisions in die statute. 

I 

With or without the ejusdem generis canon. I be
lieve that the normal reader would assume that the 
text of § 11341 encompasses the antitmst laws, as 
well as other federal or state laws, diat would other
wise prohibit rail carriers from consummating ap
proved mergers, and nothing more. See ante, at 
1163. That text contains no suggestion that 
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States V. Lowden. 308 U.S. 225, 233, 60 S.Ct 248, 
252. 84 L.Ed. 208 (1939), the Act imposes a num
ber of labor-protecting requirements to ensure that 
the Commission accommodates the interests of af
fected parties to the greatest extent possible. 49 
U.S.C. §§ 11344(b)(1)(D), 11347; see also New 
York Dock Railway-Control-Brooklyn Eastem Dist. 
Terminal. 360 I.C.C. 60 (1979). Section 11341(a) 
guarantees that once these interests are accounted 

- for and once the consolidation is approved, obliga
tions imposed by laws such as the RLA will not 
prevent the efficiencies of consolidation ftom being 
achieved. If § 11341(a) did not apply to bargaining 
agreements enforceable under die RLA, rail carrier 
consoIidadons*=*1166 would be difficult if not im
possible, to achieve. The resolution process for ma
jor disputes under the RLA would so delay the pro
posed transfer of operations that any efficiencies 
the caniers sought would be defeated. See, e.g., 
Burlington Northern R. Co. v. Maintenance of Way 
Employes. 481 U.S. 429, 444, 107 S.Ct 1841, 
1850.95 L.Ed.2d 381 (1987) (resolution procedures 
for major disputes "virtually endless"); Detroit & T. 
S. L. R. Co. V. United Transponation Union, 396 
U.S. 142. 149. 90 S.Ct. 294, 298, 24 L.Ed.2d 325 
(1969) (dispute resolution under RLA involves "an 
almost interminable process"); Railway Clerks v. 
Florida East Coast R. Co., 384 U.S. 238. 246, 86 
S.Ct. 1420, 1424, 16 L.Ed.2d 501 (1966) (RLA pro
cedures are "purposely long and drawn out"). The 
immunity provision of § 11341(a) is designed to 
avoid this result. 

We hold that as necessary to carry out a transaction 
approved by the Commission, die term "all other 
law" in § 11341(a) includes any obstacle imposed 
by law. In this case, the term "all other law" in § 
11341(a) applies to the substantive and remedial 
laws respecting enforcement of collective-bargain
ing agreements. Our constmction of the clear stat
utory command confirms die interpretation of the 
agency charged with ics administration and expert 
in the field of railroad mergers. We affirm the 
Commission's interpretation of § 11341(a), not out 
of deference in the face of an *134 ambiguous stat

ute, but rather because the Commission's interpreta
tion is the correct one. 

This reading of § 11341(a) will not, as the Court of 
Appeals feared, lead to bizane results. Brotherliood 
of Railway Carmen v. ICC, 279 U.S.App.D.C, at 
244. 880 F.2d. at 567. The immunity provision does 
not exempt carriers from all law, but rather from all 
law necessary to carry out an approved transaction. 
We reiterate that neither the conditions of approval, 
nor the standard for necessity, is before us today. It 
may be. as the Commission held on remand from 
the Court of Appeals, that the scope of die im
munity provision is limited by § 11347. which con
ditions approval of a transaction on satisfaction of 
certain labor-protective conditions. See n. 2. supra. 
It also might be tme that "[t]he breadth of the ex
emption [in § 11341(a) ] is defined by die scope of 
the approved transaction...." ICC v. Locomotive En
gineers, supra, 482 U.S., at 298,107 S.Ct, at 2376 
(STEVENS, J., concuning in judgment). We ex
press no view on these matters, as they are not be
fore us here. 

The judgment of the Court of Appeals is reversed, 
and the cases are remanded for proceedings consist
ent with this opinion. 

It is so ordered. 

Justice STEVENS, with whom Justice MAR
SHALL joins, dissenting. 
The statutory exemption that the Court construes 
today had its source in § 407 of die Transportation 
Act of 1920 (1920 Act). 41 Stat. 482. Its wording 
was slightly changed in 1940,54 Stat 908-909, and 
again m 1978, 92 Stat. 1434. There is, however, no 
claim that either of those amendments modified the 
coverage of Ihe exemption in any way. It is there
fore appropriate to begin with a consideration of the 
purpose and the text of the 1920 Act 

*135 Before the First Worid War, the railroad in
dustry had been the prime target of antitrust en
forcement. In 1920, however. Congress adop
ted a new national transportation policy that ex-
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68 S.Ct, at 968. 

FN4. Section 5(11) of the Transportation 
Act of 1940 provided: 

"[A]ny caniers or other corporations, 
and their officers and employees and any 
other persons, participating in a transac
tion approved or authorized under the 
provisions of this section shall be and 
they are hereby relieved from the opera
tion of the antitrust laws and all other re
straints, limitations, and prohibitions of 
law. Federal, State, or municipal, insofar 
as may be necessary to enable them to 
cany into effect the transaction so ap
proved or provided for in accordance 
with the terms and conditions, if any, 
imposed by die Commission...." 

The recodification of diis language in § 
11341(a) effected no substantive change. 
See H.R.Rep. No. 95-1395, pp. 158-160 
(1978). U.S.Code Cong. & Admin. News 
1978, p. 3009. See also ICC v. Locomot
ive Engineers, 482 U.S. 270, 299, n. 12, 
107 S.Ct. 2360, 2376, n. 12. 96 L.Bd.2d 
222 (1987) (STEVENS, J., concurring in 
judgment). 

[7J [8] Just as the obligations imposed by state con
tract law did not survive the merger at issue in 
Schwabacher, the obligations imposed by the law 
that gives force to the caniers' collective-bargain
ing agreements, the RLA, do not survive the merger 
in this case. The RLA governs the formation, con
struction, and enforcement of the labor-
management contracts in issue here. It requires car
riers and employees to make reasonable efforts "to 
make and maintain" collective-bargaining agree
ments, 45 U.S.C. § 152 First and to refrain from 
making changes in existing agreements except in 
*132 accordance with RLA procedures, 45 U.S.C. 
§§ 152 Sevendi, 156. The Act "extends both to dis
putes concerning the making of collective agree
ments and to grievances arising under existing 

agreements." Slocum v. Delaware, L & W.R. Co., 
339 U.S. 239, 242, 70 S.Ct 577. 579. 94 L.Ed. 795 
(1950). As the law which gives "legal and binding 
effect to collective agreements," Detroit &T. S. L 
R. Co. V. United Transportation Union, 396 U.S. 
142. 156, 90 S.Ct 294. 302.24 L.Ed.2d 325 (1969) 
. the RLA is the law that under § 11341(a). is su
perseded when an ICC-approved transaction re
quires abrogation of collective-bargaining obliga
tions. See ICC V. Locomotive Engineers, 482 U.S. . 
270. 287. 107 S.Ct 2360. 2370, 96 L.Ed.2d 222 
(1987) (STEVENS, J., concurring in judgment); 
Brotherhood of Locomotive Engineers v. Boston & 
Maine Corp., 788 F.2d 794, 801 (CAl 1986); Mis
souri Pacific R. Co. v. United Transponation Uni
on. 782 F.2d 107, 111 (CAS 1986); Burlington 
Northern, Inc. v. American Railway Supervisors 
Assn., 503 F.2d 58, 62-63 (CA7 1974); Bundy v. 
Penn Central Co.. 455 F.2d 277. 279-280 (CA6 
1972); Nemitz v. Norfolk & Westem R. Co.. 436 
F.2d 841. 845 (CA6). affd. 404 U.S. 37. 92 S.Ct 
185, 30 L.Ed.2d 198 (1971); Brotiierhood of Loco
motive Engineers v. Chicago & N. W. R. Co.. 314 
F.2d 424 (CAS 1963); Texas & N. O. R. Co. v. 
Brotherliood of Railroad Trainmen, 307 F.2d 151. 
161-162 (CA5 1962); Railway Labor Executives 
Assn. V. Guilford Transp. Industries. Inc., 667 
F.Supp. 29. 35 (Me. 1987). affd, 843 F.2d 1383 
(CAl 1988). 

Our determination that § 11341(a) supersedes col
lective-bargaining obligations via die RLA as ne
cessary to cany out an ICC-approved transaction 
makes sense of the consolidation provisions of the 
Act which were designed to promote "economy 
and efficiency in interstate transportation by the re
moval of the burdens of excessive expenditure." 
Texas v. United States, 292 U.S. 522, 534-535, 54 
S.Ct 819, 825. 78 L.Ed. 1402 (1934). The Act re
quires the Commission to approve consolidations in 
the public interest. 49 U.S.C. § 11343(a)(1). Recog
nizing that consolidations in the public interest will 
"result in wholesale dismissals and extensive trans
fers, involving expense to *133 transfened employ
ees" as well as "the loss of seniority rights," United 
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ory statute are strongly disfavored," United States 
V. Philadelphia Nat. Bardc, 374 U.S. 321. 350, 83 
S.Ct 1715, 1734, 10 L.Ed.2d 915 (1963), Congress 
may have determined diat it should make a clear 
and separate statement to include antitmst laws 
within the general exemption of § 11341(a). 
Second, the otherwise general term "all other law" 
"includ [es]" (but is not limited to) "State and mu
nicipal law." This shows that "all other law" refers 
to more than laws related to antitmst. Also, the fact 
that "all other law" entails more than "the antitmst 
laws," but is not limited to "State and municipal 
law," reinforces die conclusion, inherent in the 
**1164 word "all," that the phrase "all odier law" 
includes federal law other than the antitmst laws. In 
short, the immunity provision in § 11341 means 
what it says: A carrier is exempt from tdl law as ne
cessary to cany out an ICC-approved transaction. 

[5][6] The exemption is broad enough to include 
laws that govem the obligations imposed by con
tract. "The obligation of a contract is 'the law 
which binds the parties to perform their agreement' 
" Home Building & Loan Assn. v. Blaisdell, 290 
U.S. 398, 429, 54 S.Ct 231. 237, 78 L.Ed. 413 
(1934) (quoting Sturges v. Crowninshield, 17 U.S. 
(4 Wheat.) 122. 197, 4 L.Ed. 529 (1819)). A con
tract depends on a regime*130 of common and stat
utory law for its effectiveness and enforcement. 

"Laws which subsist at the time and place of the 
making of a contract and where it is to be per
formed, enter into and form a part uf i t as fully 
as if they had been expressly refened to or incor
porated in its temis. This principle embraces 
alike those laws which affect its construction and 
those which affect its enforcement or discharge." 
Farmers and Merchants Bank of Monroe v. Fed
eral Reserve Bank of Richmond, 262 U.S. 649, 
660,43 S.Ct 651, 655, 67 L.Ed. 1157 (1923). 

A contract has no legal force apart from the law 
that acknowledges its binding character. As a res
ult, tbe exemption in § 11341(a) from "all other 
law" effects an ovemde of contractual obligations, 
as necessary to cany out an approved transaction. 

by suspending application of (he law that makes the 
contract binding. 

Schwabacher v. United States, 334 U.S. 182, 68 
S.Ct. 958. 92 L.Ed. 1305 (1948), which constmed 
the immediate precursor of § 11341(a). § 5(11) of 
the Transportation Act of 1940. ch. 722, § 7. 54 

FN4 
Stat 908-909, supports diis conclusion. In 
Schwabacher, minority stockholders in a canier m-
volved in an ICC-approved merger complained that 
die terms of the merger diminished die value of 
dieir shares as guaranteed by die corporate charter 
*131 and dius "deprived [them] of contract rights 
under Michigan law...." 334 U.S., at 188, 68 S.Ct, 
at 962. We explained that the Commission was 
charged under the Act with passing upon and ap
proving all capital liabilities assumed or discharged 
by the merged company, and that once the Commis
sion approved a merger in the public interest and on 
just and reasonable terms, the immunity provision 
relieved the parties to the merger of "restraints, lim
itations, and prohibitions of law. Federal, State, or 
municipal," as necessaiy to cany out the transac
tion. Id., at 194-195, 198,68 S.Ct, at 964-965,966. 
We noted that before approving Ihe merger, die 
Commission had a duty "to see that minority in
terests are protected," and emphasized that any 
such minority rights were, "as a matter of federal 
law, accorded recognition in the obligation of the 
Commission not to approve any plan which is not 
just and reasonable." Id., at 201, 68 S.Ct, at 968. 
Once these interests were accounted for, however, 
"[i]t would be inconsistent to allow state law to ap
ply a liquidation basis [for valuation] to what feder
al law designates as a basis for continued public 
service." Id., at 200, 68 S.Ct, at 968. Relying in 
part on the immunity provision, we held the con
tract **1165 rights protected by state law did not 
survive the merger agreement found by the Com
mission to be in the public interest Id., at 194-195, 
200-201, 68 S.Ct, at 964-965, 967-968. Because 
the Commission had disclaimed jurisdiction to 
settle the shareholders' complaints, we remanded 
the case to the Commission to ensure that the terms 
of the merger were just and reasonable. Id., at 202, 
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the parties do not challenge diem. For puiposes of 
this decision, we assume, without deciding, that the 
Commission properly considered the public interest 
factors of § 11344(b)(1) in approving the original 
transaction, that its decision to override the carriers' 
obligations is consistent with the labor protective 
requirements of § 11347, and that die ovenide was 
necessary to the implementation of the transaction 
within the meaning of § 11341(a). Under diese 
*128 assumptions, we hold that the exemption from 
"all odier law" in § 11341(a) includes die obliga
tions imposed by the terms of a collective-bargain
ing agreement. 

FN3. On May 23, 1990, and again on 
September 19,1990, the union respondents 
filed motions to dismiss the case as moot 
They argued that in light of the altemative 
ground for decision offered by the ICC on 
remand ftom the Court of Appeals, see n. 
2, supra, the meaning and scope of § 
11341(a) was no longer material to the dis
pute. The Union respondents reassert their 
mootness argument in their brief on the 
merits. Brief for Respondent Unions 18. 

We disagree. The Commission predic
ated the analysis in its remand order on 
the correctness of the Court of Appeals' 
interpretation of § 11341(a). Thus, our 
definitive interpretation of § 11341(a) 
may affect the Commission's remand or
der. Agency compliance widi the Court 
of Appeals' mandate does not moot die 
issue of the conecmess of the court's de
cision. See, e.g., Cornelius v. NAACP 
Legal Defense & Educational Fund. 
Inc., 473 U.S. 788, 791, n. 1. 105 S.Ct 
3439, 3443, n. 1, 87 L.Ed.2d 567 (1985); 
Schweiker v. Gray Panthers, 453 U.S. 
34, 42. n. 12, 101 S.Ct 2633, 2639. n. 
12, 69 L.Ed.2d 460 (1981); Malier v. 
Roe, 432 U.S. 464, 468-469, n. 4, 97 
S.Ct 2376, 2379-2380, n. 4, 53 L.Ed.2d 
484 (1977). In addition, the altemative 

basis offered by the Commission on re
mand does not end the controversy 
between the parties. The parties retain an 
interest in the validity of the ICC's ori
ginal order because die Court of Appeals 
may again disagree with the Commis
sion's interpretation of the Act in its re
view of the remand order. 

[2] As always, we begin with the language of the 
statute and ask whether Congress has spoken on the 
subject before us. '*If the intent of Congress is clear, 
that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously 
expressed intent of Congress." Chevron, supra, 467 
U.S.. at 842-843, 104 S.Ct, at 2781. The contested 
language in § 11341(a), exempting carriers ftom 
"die antitmst laws and all other law, including State 
and municipal law," is clear, broad, and unquali
fied. It does not admit of die distinction the Court 
of Appeals drew, based on its analysis of legislative 
history, between positive enactments and common-
law mles of liability. Nor does it support die Court 
of Appeals' conclusion that Congress did not intend 
the immunity clause to apply to contractual obliga
tions, 

[3][4] *129 By ilself. the phrase "all ottier law" in
dicates no limitation. The circumstance that the 
phrase "all other law" is in addition to coverage for 
"the antitrust laws" does not detract from this 
breadth. There is a canon of statutory construction 
which, on first impression, might seem to dictate a 
different result Under the principle of ejusdem gen
eris, when a general term follows a specific one, 
the general term should be understood as a refer
ence to subjects akin to the one with specific enu
meration. See Arcadia v. Ohio Power Co., 498 U.S. 
73, 84-85, 111 S.Ct 415, 422, 112 L.Ed.2d 374 
(1990). The canon does not control, however, when 
the whole context dictates a different conclusion. 
Here, there are several reasons the immunity provi
sion cannot be interpreted to apply only to antitrust 
laws and similar statutes. First, because ''[r]epeals 
of the antitmst laws by implication from a regulat-
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to override provisions of a collective-bargaining 
agreement 279 U.S.App.D.C., at 250. 880 F.2d, at 
573. The court remanded the case to the Commis
sion for a determination on these issues. 

After the Court of Appeals denied the carriers' peti
tions for rehearing, die carriers in the consolidated 
cases filed petitions for certiorari, which we granted 
on March 26, 1990.494 U.S. 1055. HO S.Ct 1522. 
108 L.Ed.2d 762. '^'^^ We now reverse. 

FN2. On September 9. 1989, the Commis
sion also filed a petition for rehearing, and 
requested the court to refrain from mling 
on the petition until the Commission could 
issue a comprehensive decision on remand 
addressing issues that the Court of Appeals 
left open for resolution. On September 29, 
1989, the Court of Appeals issued an order 
stating that die Commission's petition for 
rehearing would be "defened pending re
lease of the ICC's decision on remand." 
App. to Pet for Cert, in No. 89-1027, p. 
54a. 

On Januaiy 4.1990. the Commission re
opened proceedings in the case re
manded to it. On May 21, 1990, two 
months after we granted the caniers' pe
titions for certiorari, the Commission is
sued its remand decision. CSX 
Corp.-Control-Chessie System, Inc. and 
Seaboard Coast Line Industrie.^, Inc.. 6 
I.C.C.2d 715. In its decision, the Com
mission adhered to the Court of Appeals' 
ruling that § 11341(a) did not audiorize 
it to override provisions of a collective-
bargaining agreement The Commission 
held, however, that § 11341(a) author
ized it to foreclose resort tO'RLA remed
ies for modification and enforcement of 
collective-bargaining agreements "at 
least to the extent of [its] audiority" to 
impose labor-protective conditions under 
§ 11347. Id., at 754. The Commission 
explained that the § 11347 limit on its § 

11341(a) authority "reflects the consist
ency of die overall statutory scheme for 
dealing with CBA modifications re
quired to implement Commission-ap
proved mergers and consolidations." Id.. 
at 722. The Commission remanded its 
decision to the parties for further negoti
ation or arbitration. 

On December 4, 1990, (he union re
spondents petitioned the Court of Ap
peals for review of the Commission's re
mand decisioii. The petition raises three 
issues: (1) whether § 11341(a) author
izes the ICC to foreclose employee re
sort to the WLA; (2) whether § 11347 au
thorizes the ICC to compel employees to 
arbitrate changes in collective-bargain
ing agreements; and (3) whether abroga
tion of employee contract rights effected 
a taking in violation of the Due Process 
and Just Compensation Clauses of the 
Fifth Amendment 

*127 II 

[1] Titie 49 U.S.C. § H341(a) provides: 

"... A carrier, corporation, or person participating 
in that approved or exempted transaction is ex
empt from the antitrust laws and from all other 
law, including State and municipal law, as neces
sary to let that person cany out the transaction, 
hold, maintain, and operate property, and exer
cise control or franchises. acquired through the 
transaction...." 

We address the nanow question whether the ex
emption in § 11341(a) from "all other law" includes 
a carrier's legal obligations under a collective-bar
gaining agreement 

By its terms, the exemption applies only when ne
cessary to cany out an approved transaction. These 
predicates, however, are not at issue here, for the 
Court of Appeals ''''*1163 did not pass on them and 
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agreement between the union and Seaboard known 
as die "Orange Book." The Orange Book provided 
that the carrier would employ each covered em
ployee and maintain each employee's work condi
tions and benefits fbr die remainder of the employ
ee's working life. The Brodierhood contended diat 
the Orange Book prevented CSX from moving, 
work or covered employees from Waycross to 
Raceland. 

When negotiations broke down, both the union and 
the canier invoked the arbitration procedures under 
§ 4 of New York Dock. The arbitration committee 
ruled for the canier. It agreed with the union that 
the Orange Book prohibited the proposed transfer 
of work and employees. It determined, however, 
that it could ovenide any Orange Book or RLA 
provision that impeded an operational change au
thorized or required by the ICC's decision approv
ing the original merger. The committee dien held 
that the canier could transfer the heavy repair 
work, which it found necessaiy to the original con-
brol acquisition, but could not transfer employees 
protected by the Orange Book, which it found 
would only slightly impair the original control ac
quisition. Both parties appealed the award to the 
Commission. 

A divided Commission affirmed in part and re
versed in part. The Commission agreed the commit
tee possessed authority to override collective-bar
gaining rights and RLA rights that prevent imple
mentation of a proposed transaction.*125 It 
reasoned, however, that "[ijmposition of an Orange 
Book employee exception would effectively pre
vent implementation of the proposed transaction." 
CSX Corp.-Control-Chessie System, Inc. and Sea
board Coast Line Industries, Inc., 4 I.C.C.2d 641. 
650 (1988). The Commission dius affirmed the ar
bitration committee's order permitting the transfer 
of work but reversed the holding that Che caniers 
could not transfer Orange Book employees. 

3. The unions appealed both cases to the United 
States Court of Appeals for the District of 
Columbia Circuit. The Court of Appeals considered 

the cases together and reversed and remanded to the 
Commission. Brotherhood of Railway Carmen v. 
ICC. 279 U.S.AppD.C. 239, 880 F.2d 562 (1989). 
The court held that § 11341(a) does not authorize 
the Commission to relieve a party of collective-
bargaining agreement obligations diat impede im
plementation of an approved transaction. The court 
stated various grounds for its conclusion. First be
cause the court did not read the phrase "all other 
law" in § 11341(a) to include "all legal obstacles." 
it found "no support in die language of the statute" 
to apply the statute to obligations imposed by col
lective-bargaining agreements. Id., at 244, 880 
F.2d, at 567. Second, the court analyzed die Trans
portation Act 1920. ch. 91. § 407. 41 Stat 482, 
which contained a predecessor to § 11341(a). and 
found that Congress "did not intend, when it en
acted the immunity provision, to override con
tracts." 279 U.S.App.D.C., at 247.880 F.2d. at 570. 
The court noted that Congress had "focused nearly 
exclusively ... on specific **1162 types of laws it 
intended to eliminate-all of which were positive en
actments, not common law mles of liability, as on a 
contract" Ibid. The court further noted diat Con
gress had often revisited the immunity provision 
without making it clear diat it included contracts or 
collective-bargaining agreements. Ibid. Finally, the 
court did not defer to the ICC's interpretation of the 
Act presumably because it determined that the 
Commission's interpretation was belied by the con
trary " 'unambiguously*126 expressed intent of 
Congress.' " id., at 244, 880 F.2d. at 567 (quoting 
Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 843, 104 S.Ct. 2778. 
2781,81 L.Ed.2d 694 (1984)). 

In ruling that § 11341(a) did not apply to collect
ive-bargaining agreements, the court "decline[d] to 
address the question" whether the section could op
erate to override provisions of the RLA. Brother
hood of Railway Carmen, supra, at 247-250, 880 F. 
2d, at 570-573. It also declined to consider whether 
the labor protective conditions required by § 11347 
are exclusive, or whedier § 4 of the New York Dock 
conditions gives an arbitration committee the right 
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in which affected N & W employees would be 
made management supervisors in Atianta, and 
would receive increases in wages and benefits in 
addition to the relocation expenses and wage pro
tections guaranteed by the New York Dock condi
tions. The union contended that this proposal in
volved a change in the existing collective-bargain
ing agreement that was subject to mandatory bar
gaining under the Railway Labor Act (RLA), 44 
Stat 577, as amended, 45 U.S.C. § 151 ef seq. The 
union also maintained that the carriers were re
quired to preserve the affected employees' collect
ive-bargaining rights, as well as their right to union 
representation under the RLA. 

Pursuant to § 4 of the New York Dock procedures, 
the parties negotiated conceming the terms of the 
implementing agreement but they failed to resolve 
dieir differences. As a result the carriers invoked 
Che New York Dock arbitration procedures. AfCer a 
hearing, the arbitration committee mled in the carri
ers' favor. The committee noted that tbe transfer of 
work to Atianta was an incident of the control 
transaction approved by the ICC, and that it formed 
part of the "additional coordinations" the ICC pre
dicted would be necessaiy to achieve "greater effi
ciencies." The committee also held it had the au
thority to abrogate the provisions of the coUective-
bargainuig agreement and of the RLA as necessaty 
to implement the merger. Finally, it held that be
cause the application of the N & W bargaining 
agreement would impede the transfer, the trans
fened employees did not retain their collective-
bargaining rights. 

*123 The union appealed to the Commission, which 
affirmed by a divided vote. It explained that "[i]t 
has long been the Commission's view that private 
collective bargaining agreements and [Railway 
Labor Act] provisions must give way to die Com
mission-mandated procedures of section 4 [of the 
New York Dock conditions] when parties are unable 
to agree on changes in working conditions required 
to implement a transaction authorized by the Com
mission." App. to Pet. for Cert in No. 89-1027. p. 

33a. Accordingly, the Commission upheld the arbit
ration committee's determination that the 
"compulsory, binding arbitration required by Art
icle I. section 4 of New York Dock, took precedence 
over RLA procedures whether asserted independ
entiy or based on existing collective bargaining 
agreements." Id., at 35a. The Commission also held 
that because the work transfer was incident to die 
approved merger, it was "immunized ftom conflict
ing laws by section 11341(a)." Ibid. Noting that 
"[ijmposition of the collective bargaining agree
ment would jeopardize the transaction because the 
work mles it mandates are inconsistent with die 
caniers' underlying purpose of integrating the 
power distribution function," the Commission up
held the decision to override the collective-bar
gaining agreement and RLA provisions. Id., at 37a. 

2. In No. 89-1028. the Commission approved an ap
plication by CSX Corporation to acquire control of 
the Chessie System, Inc.. and Seaboard Coastline 
Industi'ies, Inc. **\IS\CSX Corp.-Control-Chessie 
System. Inc.. and Seaboard Coastline Industrie.^ 
Inc., 363 I.CC. 521 (1980). Chessie was die parent 
of the Chesapeake and Ohio Railway Company and 
the Baltimore and Ohio Railway Company; Sea
board was the parent of the Seaboard Coast Line 
Railroad Company. In approving the control ac
quisition, the Commission imposed the A'etv York 
Dock conditions and recognized that "additional co
ordinations may occur that could lead to further 
employee displacements." 363 I.C.C, at 589. 

*124 In August 1986, the consolidated canier noti
fied respondent Brotherhood of Railway Carmen 
that it planned to close Seaboard's heavy freight car 
repair shop at Waycross, Georgia, and transfer the 
Waycross employees to Chessie's similar shop in 
Raceland, Kentucky. The canier informed die 
Brotherhood that the proposed transfer would result 
in a net decrease of jobs at the two shops. Pursuant 
to New York Dock, the carrier and the union negoti
ated conceming the terms of an agreement to im
plement the transfer. The sticking point in the nego
tiations involved a 1966 collective-bargaining 
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at least two class I railroads, as defined 
by the Commission, the Commission 
shall consider at least die following: 

"(A) the effect of the proposed transac
tion on the adequacy of transportation to 
the public. 

"(B) the effect on the public interest of 
including, or failing to include, odier rail 
carriers in the area involved in the pro
posed transaction. 

"(C) the total fixed charges that result 
from the proposed transaction. 

"(D) the interest of canier employees af
fected by the proposed transaction. 

"(E) whether the proposed transaction 
would have aa adverse effect on compet
ition among rail caniers in the affected 
region." 

When a proposed merger involves rail carriers, the 
Act requires the Commission to impose labor-
protective conditions on the transaction to safe
guard die interests of adversely affected railroad 
employees. § 11347. In New York Dock Railway-
Control-Brooklyn Eastern Dist. Terminal, 360 
LCC. 60, 84-90, affd sub nom. New York Dock 
Railway v. United States, 609 F.2d 83 (CA2 1979). 
the Commission announced a comprehensive set of 
conditions and procedures designed to meet its ob
ligations under § 11347. Section 2 of tiie New York 
Dock conditions provides diat the "races of pay. 
mles. working conditions and all collective *121 
bargaining and other rights, privileges and benefits 
... under applicable laws and/or existing collective 
bargaining agreements ... shall be preserved unless 
changed by future collective bargaining agree
ments." 360 I.C.C. at 84. Section 4 sets forth nego
tiation and arbitration procedures for resolution of 
labor disputes arising from an approved railroad 
merger. Id., at 85. Under § 4. a merged or consolid
ated railroad which plans an operational change that 

may cause dismissal or displacement of any em
ployee must provide the employee and his union 90 
days' written notice. Ibid. If the canier and union 
cannot agree on terms and conditions within 30 
days, each party may submit the dispute for an ex
pedited "final, binding aud conclusive" determina
tion by a neutral arbitrator. Ibid. Finally, the New 
York Dock conditions provide affected employees 
with up to six years of income protection, as well as 
reimbursements for moving costs and losses from 
die sale of a home. See id., at 86-89 (§§ 5-9.12). 

B 

The two cases before us today involve separate ICC 
orders exempting parties to approved railway mer
gers ftom the provisions of collective-bargaining 
agreements. 

1. In No. 89-1027, the Commission approved an ap
plication by NWS Enterprises, Inc., to acquire con
trol of two previously separate rail carriers, peti
tioners '"•lldONorfolk and Wescern Railway Com
pany (N & W) and Southem Railway Company 
(Southem). See Norfolk Southern 
Corp.-Control-Norfolk & W.R. Co. and Southern R. 
Co., 366 I .CC 173 (1982). In its order approving 
control, the Commission imposed the standard New 
York Dock labor-protective conditions and noted 
the possibility that "further displacement [of em
ployees] may arise as additional coordinations oc
cur." 366 I.C.C, at 230-231., 

In September 1986, this possibility became a real
ity. The cairiers notified the American Train Dis
patchers' Association, die bargaining represenCative 
for certain N & W employees,*122 that they pro
posed to consolidate all "power distribution"-the 
assignment of locomotives to particular trains and 
facilities-for die N & W-Southem operation. To ef
fect the.efficiency move, the carriers informed the 
union that they would transfer work performed at 
the N & W power distribution center in Roanoke, 
Virginia, to the Southem center in Atlanta. Georgia. 
The carriers proposed an implementing agreement 
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Stallsmith, Jr. James S. Whitehead, Nicholas S. 
Yovanovic, and James D. Tomola filed briefs for 
petitioner in No. 89-1028. 

Jeffrey S. Minear argued the cause for the federal 
respondents in support of petitioners in both cases 
pursuanC to this Court's Rule 12.4. On the briefs 
were Acting Solicitor General Roberts, Deputy So
licitor General Shapiro, Lawrence S. Robbins, 
Roben S. Burk, Henri F. Rush, and John J. Mc
Carthy, Jr. 

William C. Mahoney argued the cause for the union 
respondents in both cases. With him on the brief 
was John O'B. Clarke, Jr . i 

^Richard T. Conway, Ralph J. Moore, Jr., D. Eu
genia Langan, and David P. Lee filed a brief for the 
National Railway Labor Conference as amicus curi
ae urging reversal. 

*119 Justice KENNEDY delivered die opinion of 
the Court. 

The Interstate Commerce Commission has the au
thority to approve rail carrier consolidations, under 
certain conditions. 49 U.S.C. § 11301 et seq. A car
rier in on approved consolidation "is exempt from 
the antitmst laws and from all other law, including 
State and municipal law. as necessaiy to let [it] 
cany out die transaction...." § 11341(a). These 
cases require us to decide whether the canier's ex
emption under § 11341(a) "from all other law" ex
tends to its legal obligations under a collective-
bargaining agreement We hold that it does. 

"Prior to 1920, competition was the desideratum of 
our railroad economy." Sf. Joe Paper Co. v. At
lantic Coast Line R. Co.. 347 U.S 298. 315, 74 
S.Ct. 574, 584, 98 L.Ed. 710 (1954). Following a 

period of Govemment ownership during World 
War I, however, "many of the railroads were in 
very weak condition and their continued survival 
was in jeopardy." Ibid At that time, the Nation 
made a commitment to railroad canier consolida
tion as a means of promoting the health and effi
ciency of the railroad industry. Beginning with the 
Transportation Act of 1920, ch. 91, 41 Stat. 456, 
"consolidation of the railroads of the country, in the 
interest of economy and efficiency, became an es
tablished national policy ... so intimately related to 
the maintenance of an adequate and efficient rail 
transportation system that the 'public interest' in 
the one cannot be dissociated from that in the odi
er." United States v. Lowden, 308 U.S. 225, 232. 60 
S.Ct. 248, 252. 84 L.Ed. 208 (1939). See generally 
**1159Sf. Joe Paper Co. v. Atlantic Coast Line R. 
Co., supra, 347 U.S., al 315-321, 74 S.Ct, at 
583-587. 

Chapter 113 of the Interstate Commerce Act, reco
dified in 1978 at 49 U.S.C. § 11301 et seq., con
tains the current statement of this national policy. 
The Act .grants the Interstate Commerce Commis
sion exclusive authority to examine, condition, and 
approve proposed mergers and consolidations of 
'''120 transportation caniers within its jurisdiction. 
§ 11343(a)(1). The Act requires die Commission to 
"approve and authorize" the tiransactions when diey 
are "consistent widi the public interest." § 
11344(c). Among die factors the Commission must 
consider in making its public interest determination 
are "the interests uf carrier employees affected by 
Che proposed cransaction." § 11344(b)(1)(D). In 
auchorizing a merger or consolidation, die Commis
sion "may impose conditions goveming the transac
tion." § 11344(c). Once the Commission approves a 
transaction, a carrier is "exempt from die antitrust 
laws and from all other law, including State and 
municipal law, as necessary to let [it] carry out the 
transaction." § 11341(a). 

FNI. Section 11344(b)(1) provides: 

"In a proceeding under this section 
which involves the merger or control of 
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m̂ -̂, 
^ i ^ ' ] 

grievances arising under existing agreements. Rail
way Labor Act §§ 2, subds. 1,7, 6, as amended, 45 
U.S.C.A. §§ 152, subds. 1,7.156. 

FN* 
**US7 Syllabus ^^ 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the con
venience of die reader. See United States v. 
Detroit Lumber Co.. 200 U.S. 321, 337.26 
S.Ct. 282. 287, 50 L.Ed. 499. 

Once the Interstate Commerce Commission (ICC) 
has approved a rail carrier consolidation under the 
conditions set forth in Chapter 113 of the Interstate 
Commerce Act (Act). 49 U.S.C. § 11301 et seq., a 
canier in such a consolidation "is exempt from the 
antitrust laws and from all other law. mcluding 
State and municipal law, as necessary to let [it] 
carry out the transaction ...," § 11341(a). In these 
cases, the ICC issued orders exempting parties to 
approved railway mergers from the provisions of 
collective-bargaining agreements. The Court of Ap
peals reversed and remanded, holding that § 11341 
(a) does not authorize the ICC to relieve a party of 
collectively bargained obligations that impede im
plementation of an approved transaction. Reason
ing, inter alia, that the legislative history demon
strates a congressional intent that § H341(a) apply 
to specific types of positive laws and not to com
mon-law rules of liability, such as Chose govemmg 
contracts, the court declined to decide whether the 
section could operate to ovenide provisions of the 
Railway Labor Act (RLA) goveming the formation, 
constmction, and enforcement of the collective-
bargaining agreements at issue. 

Held: The § 11341(a) exemption "bom all odier 
law" includes a canier's legal obligations under a 
collective-bargaining agreement when necessary to 
carry out an ICC-approved transaction. The exemp
tion's language, as conectly inCerpreCed by die ICC. 
is clear, broad, and unqualified, bespeaking an un
ambiguous congressional intent to include^'^llSS 
any obstacle imposed by law. Tliat language neither 

admits of a distinction between positive enactments 
and common-law liability mles nor supports the ex
clusion of contractual obligations. Thus, the exemp
tion effects an ovenide of such obligations by su
perseding the law-here, the RLA-which makes the 
contract binding. Cf. Schwabacher v. United States, 
334 U.S. 182, 194-195, 200-201, 68 S.Ct 958, 
964-965. 967-968. 92 L.Ed. 1305. This determina
tion makes sense of the Act's consolidation provi
sions, which were designed to promote economy 
and efficiency in interstate transportation by remov
ing =̂ 118 the burdens of excessive expenditure. 
Whereas § H343(a)(l) requires the ICC to approve 
consolidations in the public interest, and § 11347 
conditions such approval on satisfaction of certain 
labor-protective conditions, the § 11341(a) exemp
tion guarantees that once employee interests are ac
counted for and the consolidation is approved, the 
RLA-whose major disputes resolution ]>rocess is 
virtually interminable-will not prevent the efflcien
cies of consolidation from being achieved. 
Moreover, this reading will not as the lower court 
feared, lead to bizane results, since § 11341(a) does 
not exempt carriers from all law. but rather from all 
law necessary to carry out an approved transaction. 
Although it might be tme that § 11341(a)'s scope is 
limited by § 11347. and tiiat die breadth of die ex
emption is defined by die scope of die approved 
transaction, the conditions of approval and the 
standard for necessity are not at issue because the 
lower court did not pass on them and the parties do 
not challenge them here. Pp. 1162-1166. 

279 U.S.App.D.C. 239, 880 F.2d 562, reversed and 
remanded, 

KENNEDY, J., delivered the opinion of the Court, 
in which REHNQUIST, C.J., and WHITE, 
BLACKMUN, O'CONNOR, SCALIA, and 
SOUTER, JJ., joined. STEVENS, J., filed a dissent
ing opinion, in which MARSHALL, J., joined, post, 
p. 1166. 
Jeffrey S. Berlin argued the cause for petitioners in 
both cases. With him on the briefs for petitioners in 
No. 89-1027 were Mark E. Martin and William P. 
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361VI(A) General Rules of Constmction 
361kl87 Meaning of Language 

361kl94 k. General and Specific 
Words and Provisions. Most Cited Cases 

Statutes 361 €=^'208 

361 Stabites 
361VI Constmction and Operation 

361VI(A) General Rules of Constraction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Constmction 
361k208 k. Context and Related 

Clauses. Most Cited Cases 
Under principle of ejusdem generis, when general 
term follows specific one. general term should be 
understood as reference to subjects akin to one with 
specific enumeration; however, this canon does not 
concrol when whole context dictates different con
clusion. 

[4] Statutes 361 €=>158 

361 Statutes 
361V Repeal, Suspension, Expiration, and Re

vival 
361kl58 k. Implied Repeal in General. Most 

Cited Cases 
Repeals of antitmst laws by implication from regu
latory statute are strongly disfavored. 

[5] Contracts 95 €=>1 

95 Contracts 
951 Requisites and Validity 

951(A) Nature and Essentials in General 
95k 1 k. Nature and Grounds of Contractu

al Obligation. Most Cited Cases 
Obligation of contract is law which binds parties to 
perfonn their agreement. 

[61 Contracts 95 €=>167 

95 Contracts 
9511 Construction and Operation 

9511(A) General Rules of Construction 
95k 167 k. Existing Law as Part of Con

tract. Most Cited Cases 
Laws which subsist at time and place of making of 
contract, and where il is to be performed, enter mto 
and form part of i t as fully as if they had been ex
pressly refened to or incorporated m its terms; this 
principle embraces alike those laws which affect its 
constmction and those which affect its enforcement 
or discharge. 

[7] Commerce 83 '€=>SS.7 

83 Commerce 
83III Interstate Commerce Commission 

83UI(A) Organization and Audiority 
83k8S. 1 Regulation of Carrieis in Gener

al; Railroads and Pipe Lines 
83k85.7 k. Combinations and Consol

idations of Caniers; Agreements. Most Cited Cases 
Interstate Commerce Commission (ICC) was au
diorized to issue orders exempting parties to ap
proved railway mergers from provisions of collect
ive bargaming agreements; section of Interstate 
Commerce Act providing that carrier, in such con
solidation "is exempt from the antitrust laws and 
from all other law. including State and municipal 
law. as necessary to let [it] cany out the transaction 
* * *," superseded law which made collective bar
gaining agreements binding, i.e.. Railway Labor 
Act Railway Labor Act §§ 2. subds. 1, 7. 6, as 
amended. 45 U.S.CA. §§ 152, subds. 1, 7, 156; 49 
U.S.C.A. § 11341(a). 

[8] Labor and Employment 231H €=>1523 

231H Labor and Employment 
231HXII Labor Relations 

231HXII(H) Altemative Dispute Resolution 
231HXII(H)2 Matters Subject to Arbitra

tion 
231Hkl522 Caniers; Railway Labor 

Act 
231Hkl523 k. In General. Most 

Cited Cases 
(Fonnerly 232Ak414 Labor Relations) 

Railway Labor Act extends both to disputes con
ceming making of collective agreements and to 
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Supreme Court of the United States 
NORFOLK AND WESTERN RAILWAY COM

PANY, et al , Petitioners, 
V. 

AMERICAN TRAIN DISPATCHERS' ASSOCI
ATION etal. 

CSX TRANSPORTATION, INC, Petitioner, 
V. 

BROTHERHOOD OF RAILWAY CARMEN et al. 
Nos. 89-1027,89-1028. 

Argued Dec. 3,1990. 
Decided March 19,1991. 

Interstate Commerce Commission (ICC) issued or
ders exempting parties to approved railway mergers 
from the provisions of collective bargaining agree
ments, and union petitioned for review. The Court 
of Appeals for the District of Columbia Circuit 
D.H. Ginsburg, Circuit Judge, 880 F.2d 562, re
versed and remanded, and caniers' petition for cer
tiorari was granted. The Supreme Court, Justice 
Kennedy, held that under the Interstate Commerce 
Act, a carrier may be exempted from its legal oblig
ations under a collective bargaining agreement 
when necessary to cany out an ICC-approved trans
action. 

Court of Appeals reversed, case remanded. 

Justice Stevens issued a dissenting opinion in which 
Justice Marshall joined. 

West Headnotes 

[1] Commerce 83 €=^85.7 

83 Commerce 
83III Interstate Commerce Commission 

83111(A) Organization and Authority 
83kS5.1 Regulation of Caniers in Gener

al; Railroads and Pipe Lines 
83k85.7 k. Combinations and Consol

idations of Cairiers; Agreements. Most Cited Cases 
Under statute providing that carrier in consolidation 
under Interstate Commerce Act "is exempt from die 
antitmst laws and from all other law, including 
State and municipal law, as necessary to let [it] 
cany out die transaction • * *," exemption "from 
all other law" includes carrier's legal obligations 
under collective bargaining agreement when neces
sary to carry out ICC-approved transaction; that 
language neither admits of distinction between pos
itive enactments and common-law liability mles 
nor supports exclusion of contractual obligations, 
and dius, exemption effects ovenide of such obliga
tions by superseding law which makes contract 
binding. 49 U.S.C.A. § 11341(a). 

[2] Statutes 361 €=>181(1) 

361 Statutes 
361VI Construction and Operation 

36 IVI(A) General Rules of Constraction 
361kl80 Intention of Legislature 

361kl81 In General 
361kl81(l) k. In General. Most 

Cited Cases 

Statutes 3 6 1 0 ^ 1 9 0 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

36lkl90 k. Existence of Ambiguity. 
Most Cited Cases 
In constming statutes. Supreme Court begins with 
language of statute and asks whether Congress has 
spoken on subject; if intent of Congress is clear, 
that is end of matter, for court, as well as agency, 
must give effect to unambiguously expressed intent 
of Congress. 

[3] Statutes 361 €=^'194 

361 Statutes 
361VI Constmction and Operation 
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gross earnings made by the- dismissed' ctnplroyce In such 
other cmployrocnt. 

(b) In the event an employee referred to In th i s Section 7 i s en t i t l ed 
to uneq>loyinent benefits under applicable law' but forfe i ts such uneir.ployi.icnt 
benefits under any unemployment insurance law because of his or her fai lure to 
f i l e for such uneniployaient benefits (unless prevented from doing so by sickness 
or other unavoidable causes) for purposes of the application of Sub-section (e) 
of Section 6, Art ic le I of the New York Dock Conditions, they shal l be con
sidered the same as if they had filed for, and receivedi such unerspl&ymcnt 
benef i t s . 

(o) I f the employee referred to in t h i s Section 7 has nothing to report 
under t h i s Section 7 account of the i r not being en t i t l ed to benefits under any 
uneniployDent insurance law and having no earnings from any other employment, 
such ez^loyee shall submit, within the time period provided for in Sub-section 
(a) of t h i s Section 7t oti the appropriate form annotated "IJothing to Report". 

(d) The failure of any employee referred to In t h i s Section 7 to pro
vide the information required in th i s Section 7 sha l l r e su l t in tha tfithholding 
of a l l protect ive benefits during the month covered by such inforcation pending 
Car r ie r ' s receipt of such inforaation from the eioployee. 

8 . Nothing in this implementing agreenent sha l l be interpreted to provide 
protect ive benefits less than those provided in the New York Dock Conditions or 

fŜ M̂) exclude coversge to those covered by New York Dock Conditions imposed by tho 
"'-';•' - L C C . and incorporated herein by parenpaph i . 

9 . The provisions of th i s Agreement shal l become effective upon ten (10) 
days advance wri t ten notice by the B&Q and L&N to the i r respective General 
Chairman. 

(• / - 3 -
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Mm Upon expiration of the ten-day bu l l e t i n , determination wil l be made of 
the employees who have bid and who have been awarded a posit ion at South 
Louisvi l le Shops. In the event any posit ion .advertised a t South Louisvi l le 
Shops i s not f i l led in accordance with the foregoing, Clcnwood carracn may 
•exercise seniori ty purauant to B&O Ru^ft,,2'}(jti) and the unfilled positions wi l l 
accrue to enployees on the South Louisville- Carman Roster . 

5« (a) Employees accepting pos i t ions a t South Louisvi l le on the L&N wi l l 
have the i r seniori ty da te , as i t appears on the Glenwood Carmen's Roster , ' 
dovetailed on the appropriate ros te r to v^ich transferred upon reporting to 
work, and the i r name will be removed from the Glenwood Carr.cn Roster. Viliere, 
following th i s procedure r e su l t s in two (2) or more employees having the same 
sen io r i ty date on the dovetailed r o s t e r , t he i r respective posit ions on the 
ro s t e r will be determined by continuous service standing and then by l o t . 

(b> Employees t ransfer r ing to South Louisvi l le wi l l be assigned 
pos i t ions in accordance with the b u l l e t i n s adver t is ing posi t ions; thereaf te r , 
changes in the coordinated operation in the f i l l i n g of vacancies, abolishing or 
creatiixg positions and reduction or res tora t ion of force wil l be governed by 
appl icat ion of the L&H Scheduled Agreement. 

(e) B&p carmen who are awarded posi t ions in the coordinated South 
Louisvi l le operatior. wi l l become L&N -employees subject to the rules of the 
Agreenent between' Louisvi l le and Nashvil le Railroad Cotspany and Brotherhood 
Railvay Carmen of the United S ta t e s and Canada. 

6 . In order that the provisions of the f i r s ^ proviso set forth in Ar t i e le 
I , Section 3 of thi New York Dock condit ions may ne properly administered, such 
employee deternined to be a displaced or dismisser". e!q>loyee as a resu l t of t h i r 
Agreement, vlho also i s otherwise e l i g i b l e for prot-.ctive benefi ts and conditions 
under some other Job securi ty or other protect ive conditions or arrangements 
s h a l l , within ten (10) days af ter no t i f i ca t ion of h i s monetary protect ive 
enfcitlecent under the Hew York Dock Conditions, e l ec t between the benefi ts 
thei*eunder and similar benefi ts under such other .-\rra'ngement. .In the event an 
employee does not make an e lect ion within the ten (10) day period speqlficd 
here in , he shal l be considered to have elected to r e t a in the- protect ive benef i t s , 
he I s presently e l ig ib le to rece ive . This elect ion sha l l not serve to a l t e r or 
affect any application of the substantive provisions of Ar t i c l e I , Section 3 . 

7* (a) Each dismissed emplolycc sh.-ill provi'dc c i the r 3£0 or L&N with the . 
following information for the preceding month in which he i s en t i t led to bene-" 
f i t s no l a t e r than the tenth (10th) day of each subsequent month on a standard i 
form provided by the Carrier: 

• - • - , ' ' -. • • 

1 . The day(s) claimed by such «nployce u.idcr any . . ..- ..; 
unemplo^'ment insurance a c t . . ' 

2 . The day(s} each such employee worked in ot)icr 
employment, the nime and address of the employer and the 

- 2 -
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ATTACHMENT 

ARBITRATED IMPLEMENTING AGREEMENT 

BETViEEH 

THE BALTIKOHE AND OHIO RAILROAD COHPANI 

LOUISVILLE AMD HASHVILLE RAILROAD COMPANY 

AND TIIEIR EMPLOYEES REPRESENTED BY THS 

BROTHERHOOD RAILWAY CARl-EH OF THE UNITED STATES AND C\HADA 

KHS îZAS, t h i s t r a n s a c t i o n i s made pu r suan t t o I n t e r s t a t e Commerce 
Commission dec i s ions in F inance Docket No. 28905 (Sub.-No.^ 1) and r e l a t e d 
p roceed ings , and 

WHEREAS, The Bal t imore and Ohio Rai l road Company and L o u i s v i l l e and 
-Nashv i l l e Railroad Cocipany, h e r e i n a f t e r designat.<:d r e s p e c t i v e l y a s "B&O" and-
"L&H" gave notice in accordance with Article I Section 1(a) of the condition:-
for the protection of employees enunciated in Jjew York Dock Ry. ^ Control. 
Brooklyn Eastem Dis t . , 3£0 I .C.C. 60(1979) hs ro i ra f ta r de.-jigmted as "New York 
Dock.Conditions'!. of the in tent of the E&O to discrntinue-operation sf. the '.'hsel 
shop kv Clenwoou, Perinsylvania'and transfer such work to the L&N Railroad SoutJ* 
Louisvil le Shops, 

VHEREAS, th3 pzcrties have conferred, but have reached no -agreement. 

NOW, therefore, i t i s determined: 

; ' -1 . The Labor Protect ive Conditions as se t forth in the Nev; York Dock 
Oonditions which, by reference here to , are Incorporated herein and made a part 
hereofi^ shal l be appli;i!able to t h i s t ransact ion. 

2 . 'As a resu l t of t h i s t ransact ion, the DiO wi l l disconti.nue operation of 
the car wheel shop located a t Glenwood, . Pennsylvania,- and the B&O carm:;n 
posi t ions assigned at that locat ion wil l be abolished. Thereafter, BSO's car 
vheel ' 'operations wil l be performed by L&N at t h e i r South Louisville Shops., 
Louisvi l le , Kentucky, and k l l work a t that location accruing to carmen under the 
provisions of the Collective Bargaining Agreement between L&N and Brotherhood 
Railv.-ay Carmen will be performed by enployees cn the. Carncn's Seniority Roster 
at 'South Louisvil le , Kentucky. 

3i Positions tc be established on L&N a t South Louisv i l le Shops, effective 
with the date of coordinition, wi l l be bulletined a t Glenwood', P.ert^osylvanin, for 
a period of ten (10) days and wi l l accrue to employees on the Glenwood Carmen 
Rosier Ce.ntral Region Seniority Points 6, 7 , 3 , 9 and 10. 

- 1 -
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basis for the selection and rearrangement of forces pursuant to the 

coordination which gave r-tse to this proceeding. This Decision and the 

Implementing agreement are Intended to resolve all outstanding Issues 

in this proceeding as provided in Article I, Section 4 of the New York 

Dock Conditions. 

^M^. t ^ 
Villiaia E. Fredenberger, Jr. 
Neutral Referee 

January 12, 19B3 
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the same hourly rate as his previous position. The Organization vigorously 

disagrees on the ground that the Carriers' position does not consider 

variations In overtime. The Carriers respond that equalizing overtime 

In effect at the Glenwood Shop answers the Organization's contention. 

Both the Carriers and the Organization raise issues concerning 

the displacement allowance which are not properly justiciable in chis 

proceeding. As provided In the attachment hereto the New York Dock 

Conditions are made applicable to this transaction. The question of whether 

the Carriers are obligated to furnish test period earnings as well as the 

question of whether a particular employee meets the definition of a 

displaced employee are dependent upon individual circumstances. These 

questions are properly justiciable in a proceeding pursuant to Article I, 

Section 11 of the New York. Dock Conditions rather than this proceeding. 

Finally the Organization requests this Neutral to rule that all 

carmen employees at the South Louisville Shops who are junior to the 

twci Glenwood carmen who transfer to Louisville are entitled to the 

protections of the New York Conditions once the transfer has been 

effectuated. Again, the Conditions are applicable to .the transaction and 

all of the Carriers' employees affected by it. However, the question 

of whether a particular employee was affected by the transaction is a 

matter for an Article I, Section 11 proceeding. 

The attached arbitrated implementing agreement, which is hureby made 

a part of this Decision, constitutes the Neutral's determination under Article I, 

Section 4 of the New York Dock Conditions as to the appropriate 
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This Neutral believes that the Carriers* proposal for treatment 

of the two Glenwood carmen who transfer to Louisville is fair and equitable 

both to the transferees and to the carmen at the South Louisville Shops. 

The Carriers' proposal would enable the Glenwood carmen to follow their 

work and would afford them a realistic opportunity to retain It. The 

Organization's proposal on the other hand effectively would deny the 

Glenwood carmen a realistic opportunity to follow their work. It would 

treat the work transferred from Glenwood as work accruing to carmen in 

Louisville without regard for the fact that the work once belonged to 

carmen at Glenwood, The Carriers* proposal balances the equities,and it 

should be implemented. 

Pointing to the fact that considerable bumping among carmen 

employees at the Glenwood Shop will occur as a result of this transaction, 

the Organization urges that each bumped employee will be a displaced 

employee within the meaning of Article I, Section 1(b) of the New York 

Dock Conditions entitled to a displacement allowance as provided in 

Article I, Section 5. The Organization urges that the Carriers be 

required to furnish each Glenwood carman in the bumping chain with figures 

showing his average monthly compensation. The Carriers would furnish the 

two Glenwood carmen who ultimately lose their positions with such figures, 

but with respect to all others the Carriers take the position that it is 

under no obligation to furnish such information until the employee 

demonstrates a loss of earnings in the new position. 

The Carriers contend that no Glenwood c.irm.-ni In the bumping chain 

is displaced unless or until the employee cannot retain a position paying 
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South Louisville Shops. The record supports the conclusion that the two 

positions to be created in Louisville will result from that transfer of 

work. 

The Organization's argument that the two Glenwood carmen who 

ultimately lose their positions are dismissed employees is without merit. 

The Organization's reliance upon Article I, Section 6(d) of the New York 

Dock Conditions is misplaced. That Section provides.inter alia^that a 

dismissed employee may not be compelled to take a position requiring a 

change of residence as a condition of continuing to receive a dismissal 

allowance. However, Section 6(d) does not define a dismissed employee. 

That definition appears in Article I, Section 1(c). As the Carrier points 

out, in its decision in Finance Docket No. 28905 the ICC was requested 

by labor organizations to expand the definition of a dismissed employee 

so as to protect employees from having to relocate. The ICC specifically 

refused to modify the definition of a dismissed employee as urged by the 

Organizations. The ICC has spoken authoritatively on the matter, and 

this Neutral must follow the ICC's pronouncement. 

It follows from the foregoing determination that for purposes 

of Article I, Section 1(c) of the New York Dock Conditions the Carriers 

may require the two Glenwood Carmen who ultimately lose their positions 

at Glenwood to transfer to the two new positions at the South Louisville 

Shops. Put another way, as urged by the Carriers, these two employees 

may not refuse to transfer to Louisville and still come within the 

definition of a dismissed employee set forth in Article I, Section 1(c). 
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The Organization contends that the two new positions to be 

created at the South Louisville Shops, a wheel inspector and a Fork 

Lift-Pettlbone Crane Operator, are not comparable to the two positions 

to be abolished at Glenwood Shop. Crane operation at the South Louisville 

Shops is not part of the carmen's craft, and the Carriers have not con

firmed that the wheel inspector will primarily inspect wheels. The 

Organization urges that the new positions rightfully accrue to carmen 

at the South Louisville Shops rather than the two carmen at Glenwood 

whom the Carrier proposes to transfer to Louisville. 

The Organization argues that the two Glenwood carmen who 

actually are unable to hold a position at Glenwood will be dismissed 

employees within the meaning of Article I, Section 1(c) of the Hew .0̂ -̂

York Dock Conditions and that as such the Carriers cannot force them to 

accept positions in Louisville because to do so would require a change 

of residence contrary to the protection against such a forced move afforded 

by Article I, Section 6(d) of the New York Dock Conditions. If, however, 

the two displaced carmen at Glenwood elect t o transfer to Louisville the 

Organization agrees that dovetailing of seniority would be appropriate 

and that the L&N working agreement should apply to them. However, the 

Organization urges that they should receive no special protection from 

bumping as proposed by the Carriers. 

While the record in this proceeding does not contain sufficient 

evidence to support a finding as to the comparability of the two positions 

to be abolished at the Glenwood Shop and the two positions to be created 

at the South Louisville Shops, the record clearly substantiates that work 

of the carmen's craft at the Glenwood Shop will be transferred to the 

. « - , 
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Hew York Dock Conditions to resolve all questions which the parties 

could have settled through negotiations but failed to do so, this duty 

does not extend to toatters beyond the Neutral's Jurisdiction. By its 

Decision in Finance Dockec No. 28905 (Sub. No. 1) the ICC granted the 

Carriers the authority to engage in the transaction which was the 

subject of the Carriers' September 2, 1982, notice. Creation of two 

carmen positions at the South Louisville Shops is an integral part of that 

transaction. The authority of a Neutral acting under Article I, Section 4 

extends to the selection of forces to fill the two positions to be 

created at the SouCh Louisville Shops, but it does not extend to review 

of the Carriers' decision to create such positions. 

The Carriers argue .that their proposal to transfer the two 

'^r< •''"'} carmen employees from Glenwood to Louisville is most appropriate under 

the circumstances of this case. By closing the B&O's Car Wheel Shop at 

Glenwood, Pennsylvania, and transferring that work to the L&N South 

Louisville Shops, all of B&O's car wheel needs will be met by the L&N at 

Its South Louisville Shops. .The two new carmen positions reflect the 

need for addit:ional employees to perform the work transferred to Louisville 

from Glenwood. The carmen from Glenwood would simply follow the work of 

their craft to Louisville. The Carriers propose to dovetail the seniority 

of the transferees with employees on the carmen's seniority roster for 

the South Louisville Shops. While the Carriers propose that the transiferees 

be subject to the L&N working agreement with the Organization, the Carriers 

also propose to allow the transferees to be bumped from their new positions 

only by employees presently working in a position at the South Louisville 

Shops. 

y -.'..i 
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on November 23, 1982. Hearing was held in this matter pursuant to Article 

I, Section 4(a)(1) on December 13, 1982, at which time the parties 

presented written submissions and oral argument. 

FINDINGSt 

The parties have complied with the procedural requirement of 

Article I, Section 4 of the New York Dock Conditions, and the question at 

issue noted above is properly before this Neutral for determination. 

The gravamen of the dispute in this proceeding Is how the two 

new positions created at the South Louisville Shops should be filled. 

The Carriers would transfer the two carmen employees who ultimately lose 

their positions at the Glenwood Shop to the newly created carmen positions 

at the South Louisville Shops. However, the Organization argues that 

the two new positions should be offered to the carmen. forces at the 

South Louisville Shops, many of whom are on furlough. 

At the outset the Organization questions the propriety of 

creating two new carmen positions at the South Louisville Shops. The 

Organization contends that the new positions are not comparable to the 

positions abolished at Glenwood. The Carriers maintain that a Neutral 

acting under Article I, Section 4 of the New York Dock Conditions has no 

Jurisdiction to review a Carrier's determination as to the size of its 

work force. The Organization disagrees contending that the creation of 

the two positions at the South Louisville Shops is at the heart of this 

proceeding. 

The Carriers' jurisdictional argument is well founded. Iflille 

it is the duty of a Neutral acting under Article I, Section 4 of the 
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Oo September 2, 1982, the Baltimore & Ohio Railroad Company 

(B&O) and the Louisville & Nashville Railroad Company (L&N), two carriers 

over which CSX Corporation had acquired control by virtue of the Commission's 

Decision in Finance Docket No. 28905 (Sub. No. 1 ) , served notice upon the 

Brotherhood Railway Carmen of the United States and Canada (BRC or 

Organization) pursuant to Article I, Section 4 of the New York Dock 

Conditions. The notice stated that the Carriers intended to discontinue 

operation of the B&O Car Wheel Shop at Glenwood, Pennsylvania and to 

transfer and coordinate such work with the work performed on the L&N 

railroad at Its South Louisville shops, Louisville, Kentucky. The 

notice also stated that two carmen positions would be abolished at the 

Glenwood Shop and two carmen positions established at the South Louisville 

Shops. 

Further pursuant to Article I, Section 4 of the Hew York Dock 

Conditions, the parties met on September 14, 1982, for the purpose of 

teaching agreement with respect to the selection and assignment of forces 

resulting from the coordination and with respect to the application of the 

New York Dock Conditions to the coordination. The Carriers submitted a-

xnltten proposal at this meeting, but the parties were unable to reach 

agreement. The parties met again on October 14, 1982, but the dispute 

remained unresolved. 

Thereafter, the Carriers invoked the arbitration procedures df 

Article I, Section 4 of the Hew York Dock Conditions. The parties did 

not select a Neutral Referee as provided in Article I, Section 4 and ars 

further provided therein the Carriers applied to the National Mediation 

Board for appointment of a Referee. That agency appointed the undersigned 
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Arbitration pursuant to Article I - Section 4 of the 
employee protective conditions developed in New York 
Dock Ry.-Control-Brooklyn Eastern Dist., 360 I.C.C. 
60 (1979) as provided In ICC Finance Docket No. 28905 
(Sub. No. 1) and related proceedings 

PARTIES 

TO 

DISPUTE 

Brotherhood Railway Carmen of the 
United States and Canada 

and 

The Baltimore and Ohio Railroad 
Company 
Louisville and Nashville Railroad 
Company 

DECISION 

QUESTIONS AT ISSUE; 

What provisions shall be contained in an arbitrated implementing 

agreement pursuant to Article I, Section 4 of the New York Dock Conditions 

in order to provide an appropriate basis for the selection and assignment 

of forces and the application of the New York Dock Conditions with respect 

to the transaction which was the subject of the Carrier's September 2, 1982, 

notice? 

BACKGROUND: 

On September 25, 1980, the Interstate Commerce Commission (ICC) 

served its Decision in Finance Docket No. 28905 (Sub. No. 1) approving . 

acquisition of control by CSX Corporation of rail carriers subsidiary to 

Chessie System, Inc. and Seaboard Coast Line Industries, Inc. The 

Commission in its Decision imposed conditions for the protection of 

employees set forth in Hew York Dock Ry. - Control - Brooklyn Eastern 

District. 350 I.C.C. 60 (1979) (New York Dock Conditions). 

> : • 
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(d) The failure of any employee referred to in this Section 7 to pro
vide the information required in this Section 7 shall result in the vjlthholdlng 
of all protective benefits during the month covered by such information pending 
Carrier's receipt of sueh information from the employee. 

8. Nothing in this implementing agreement shall bo interpreted to provide 
protective benefits less than those provided in the New York Dock Conditions or 
exclude coverage to those covered by New York Dook Conditions imposed by the 
I.C.C. and incorporated herein by paragraph 1. 

9. The provisions of this Agreement shall become effective upon ten (10) 
days advance written notice by the B&O and L&N to their respective General 
Chairman. 
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6. In order that the provisions of the first proviso set forth in Article 
I, Section 3 of the New York Dock conditions may be properly administered, such 
employee determined to be a displaced or dismissed employee as a result of this 
Agreement, who also is otherwise eligible for protective benefits and conditions 
under some other job security or other protective conditions or arrangeracnts 
shall, vrithin ten (10) days after notification of his monetary protective 
entitlement under the New York Dock Conditions, elect between the benefits 
thereunder and similar benefits under such other arrangement. In the event an 
employee doss not make an election within the ten (10) day period specified 
herein, he shall be considered to have elected to retain the protective benefits 
he is presently eligible to receive. This election shall not serve to alter or 
affect any applicaticn of the substantive provisions of Article I, Section 3. 

7. (a) Each disDlssed employee shall provide either B&O or L&N v;ith the 
follovring Infoi'matitn for the preceding month in vjhich he is entitled to bene
fits no later than the tenth (10th) day of each subsequent month on a standard 
forra.provided by the Carrier: 

1. The day(s) claimed by such employee under ' any 
uneroplryment insurance aet. 

2. The day(s) each such employee worked in other 
employment, the name-and address of the employer and the 
gross earnings made by the dismissed employee in such 
other employment. 

(b) In the event an employee referred to in this Section 7 is entitled 
to unemployment benefits under applicable law but forfeits such unemployment 
benefits under any unemployment insurance law because of his dr her failure to 
file for such unemployment benefits (unless prevented from doing so by sickness 
or other unavoidable causes) for purposes of the application of Sub-section (c) 
cf Section 6, Article I of the New York Dock Conditions, they shall be con
sidered the same as if they had filed for, and received, such unemployment 
benefits. 

(o) If the employee referred to In this Section 7 has nothing to report 
under this Section 7 account of their nc)t being entitled to benefits under any 
unemployment insurance law and having no earnings from any other employment, 
such employee .shall submit, within the time period provided for in Sub-section 
(a) of this Section 7i on the appropriate form annotated "Nothing to Report". 

- 3 -
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a period of ten (10) days and will accrue to employees holding assignment on tho 
Glenwood Ilachinist Roster, Central Region Seniority Point 6. 

4. (a) Upon expiration of the ten-day bulletin, determination vrill be made 
of the employees who have bid and who have been a'A-ardcd a position at South 
Louisville Shops. At the same time, determination will also be made of those 
employees whose Jobs ai*e being abolished as a result of this coordination and 
who, rather than bid on a position in the coordinated operation at South 
Louisville Shops, have elected to exercise displacement rights over Junior 
regularly assigned employees whose positions are not being abolished. Such 
employees will designate the positions on which they intend to exercise 
seniority rights, and Junior employees to be affeeled• thereby shall make the 
same determination. 

(b) In the event any positions advertised in the coordinated operation 
at South Louisville Shops ere not filled in accordance with Paragraph (a), 
Clcniraod employees whose positions are to be abolished and who have not bid on 
advertised positions in the coordinated operation or vho do not have sufficient 
seniority to exercise seniority on other positions on the roster, and employees 
vho are to be displaced through the exercise of seniority as described in 
Paragraph (a) and sre unable to exercise seniority on other positions on the 
roster, will be assigned 'to ths unfilled positlon(s) at South Louisville Shop^ 
In reverse order of seniority. Such' assignment vri.ll be by letter signed by tb:*. 
appropriate Carrier officer v;ith copies to Uie Local Chaiman and GcncraJi. 
.Chairman. An employee assigned a position at South Louisville Shops who failf. 
to report to the po:;ition cn the effective date of assignnent, or as otherwis'.< 
arranged with the L.V< officer having jurisdiction at that Icc^ition, except undei< 
circumstances beyond his control, shall forfeit protection as' set forth in 
Article I, Section 6 of the New York Dock Conditions. 

(c) The Junior Glenwood en!ployee(s) will be assigned in accordance with 
Paragraph (b) until the positlon(5) are either filled or until the employees 
described in such Paragraph (b) are exhausted. 

(d) In the event employees at Glenvrood fail to accept positions to 
which they are entitled at South Louisville Shops, such unfilled positions shall 
then accrue to the employees at the latter location . Pcsitions then unfilled 
will be filled by recall of furloughed employees, if any, tnd then by new hires. 

5. (a) Employees accepting .positions at South Louisville on the L&N will 
have their seniority date, as it appears ori the Glonwsod Machinist Roster, 
dovetailed on the appropriate roster to which transfcrr.-jd upon reporting to 
work, and their name will be removed from the Glenwood H.ic!inist Roster. Where, 
following this proOLdure results in two (2) or moro en:pl;yo€S having the same 
seniority date on the dovetailed roster, their respective positions on the 
roster will be detcriaincd by continuous service standing a::d then by age, oldest first. 

(b) Employees transferring to South Louisvills will be a3.?igned 
positions in accordance with the bulletins advertising positions. 

- 2 -
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ATTACHMENT 

ARBITRATED IMPLEMENTING AGREEMEHT 

BETWEEN 

THE BALTIMORE AND OHIO RAILROAD COirAHY 

LOUSIVILLE AKD NASHVILLE RAILROAD C0:-!PA1IY 

AND THEIR EMPLOYEES REPRESENTED BY 

IllTERNATIOllAL ASSOCIATION OF MACIIIIIIST AND AEROSPACE WORICERS 

"N 

WHEREAS, this transaction is made pursuant ' to Interstate Commerce 
Commission decisions in- Finance Docket No. 28905 (Sub.-No. 1) and related 
proceedings, and 

>rriEREAS, The Baltimore and Ohio Railroad Corcpany and Louisville and 
Nashville Railroad Company, hereinafter designated respectively as "B&O" and 
"L&N" gave notice in accordance with Article I Section îCa) of the condition.*: 
for the protection of enployees enunciated in New York Pock .Rîl. j ; ^ Centrp] 
Brooklyn Ea!;tern Dist., 360 I.C.C. 60(1979) hereinafter designated as "Hew York 
Dook Conditions" of ihe intent of the B&O to discontinue operation of the wheel 
shop at Glen\i'ood, Pennsylvania and transfer such ".'ork to tiie L&N Railroad South 
Louisville Shops, 

WHEREAS, thb parties have conferred, but have reached no agreement,-

H0V7, therefore, it is determined: 

"1. The Labor Protective Conditions as set forth in the New York Dock 
Conditions which, by reference hereto, are incorporated herein and made a part 
hereof, shall be applicable to this transaction. 

2. As a result of this transaction, the B&0 will discontinue operation of 
the ccir wheel shop located at Glenwood, Pennsylvania, and the B&O machinist and 
machinist helper positions assigned at that location will be abolished. 
Thereafter, B&O's car wheel operations will be performed by L&N at their South 
Louisville Shops, Louisville, Kentucky, and all work at that location accruing 
to machinists under the provisions of the Collective Bargaining Agreement 
between L&N and the International Association of M.chinist ,̂nd Aerospace Workers 
will be performed by employees on the Machinist's Senioi'ity Roster at South 
Louisville, Kentucky. 

3« Positions to be established on L&N at South Louisville Shops, effective 
vith the date of cpordination, will be bulletined at Clcnwood, Pennsylvania, for 

- 1 -
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This Neutral is sensitive to the fact that.his Decision of 

January 12, 1983, in an Article I, Section 4 proceeding between these 

Carriers and the Brotherhood Railway Carmen of the United States and 

Canada involving the- transfer of carmen to the South Louisville Shops 

provided for application 6£ the L&N working agreement to the transferees. 

However, in that case the Carriers and the Organization agreed that 

the L&N agreement would have such application. 

Accordingly, no provision will be contained in the arbitrated 

implementing agreement applying the L&N agreement to machinists who 

transfer to the South Louisville Shops. 

The attached arbitrated Implementing agreement, which is 

hereby made a part of this Decision, constitutes the Neutral's deter

mination under Article I, Section 4 of the New York Dock Conditions as 

to the appropriate basis for the selection and rearrangement of forces 

pursuant to the coordination which gave rise to this proceeding. This 

Decision and the implementing agreement are Intended to resolve all 

outstanding issues in this proceeding as provided in Article I, Section 

4 of the Hew York Dock Conditions. 

<^^^^^£.^/^ 
William E. Fredenberge 
Neut ra l Referee 

DATED: .January 19, 1983 
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Organization relies upon a Decision by the undersigned in an Article I, 

Section 4 proceeding between the Southern Railway Co. and the Brotherhood 

of Railroad Signalmen which the Organization contends supports its 

position. 

As the Carriers note,this Neutral's Decision in the Southern 

Railway case involved a situation where to grant the Carrier's request 

would have extinguished a collective bargaining agreement, a factor not 

present in the case decided by Neuttal Peterson and so noted by him. 

Nevertheless, this Neutral's review of the Peterson Decision and his 

Decision in the Southem Railway proceeding forces the conclusion that 

no Jurisdiction exists in this case to grant the Carriers the relief they 

request. 

It is true as the Carriers contend that in the instant- case the 

B&O agreement will continue in effect at the Glenwood Shop and thus 

application of the L&N agreement would not result in the destruction of 

the Glenwood Shop agreement. In this Neutral's opinion that distinction 

does not vest Jurisdiction in him to apply the L&N contract. 

The rationale of this Neutral's jurisdictional ruling in the 

Southern Railway case, and the awards upon which it was based. Is that a 

Neutral under Article I, Section 4 has no authority to alter rates 

of pay, rules or other benefits preserved- by Section 2 of the Hew York 

Dock Conditions. Accordingly, such Neutral has no authority to modify a 

collective bargaining agreement where the parties have not agreed to confer 

that authority upon him. In the instant proceeding the Organization 

has not agreed to the Carriers' proposal or to submit the issue voluntarily 

to arbitration. 

/ • ' • • 
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two employees may have the same seniority date and the same service 

date. The Carriers would resolve the ranking by lot, but the Organization 

proposes that the oldest employee in chronological age be ranked ahead 

of the younger employee. The Organization's proposal seems more 

consistent with the principle of seniority, and it will be Included 

in the arbitrated implementing agreement. 

The Carriers and the Organization failed to reach agreement on 

whether the L&N working agreement should apply to Glenwood machinists 

who transfer to the South Louisville Shops or whether the B&O working 

agreement should apply. The Organization challenges the jurisdiction 

of this Neutral to resolve the issue..on the basis of Section 2 of the 

New York Dock Conditions which provides: 

The rates of pay, rules, working conditions and 
all collective bargaining and other rights, 
privileges and benefits (Including continuation -
of pension rights and benefits) of the railroad's • 
employees under applicable laws and/or existing 
collective bargaining agreements or otherwise 
shall be preserved unless changed by future 
collective bargaining agreements or applicable 
statutes. 

The Carriers argue that such jurisdiction exists and that the L&H 

agreement should apply because that agreement will be applicable to all 

other machinists working at the South Louisville Shops. 

In support of their jurisdictional argument the Carriers rely 

upon a Decision under Article I, Section 4 of the New York Dock Conditions 

by Neutral Robert Peterson involving the Southern Railway Co.-Norfolk & 

Western Railway Co. and Railroad Yardmasters of America. In that Decision 

Neutral Peterson applied to transferees the agreement in effect on the 

property to which they transferred as a result of a coordination. The 
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The Organization relies upon an Award in an Article I, Section 

4 proceeding,Issued after the ICC's Decision in Finance Docket No. 28905, 

involving the CSX Corporation and the Brotherhood of Railway Airline 

and Steamship Clerks, Freight Handlers, Express and Station employees-Irwln M. 

Lieberman, Neutral. That Award contains language which appears 

contrary to the thrust of the ICC's Decision. However, that Award 

dealt with a displacement allowance and not a dismissal allowance. 

Furthermore, the Award does not assess the ICC's Decision, Accordingly 

this Neutral does not find the Award persuasive. 

Thusiit is concluded that the Glenwood Shop machinists may 

not refuse to transfer to Louisville and still come within the definition 

of a dismissed employee set forth in Article I, Section 1(c). 

The Organization urges that seniority be observed In the 

transfer of employees from the Glenwood Car Wheel Shop to the South 

Louisville Shops, and the Carriers do not disagree. In fact the 

Carriers' proposed agreement recognizes that proposition. However, the 

Organization seeks a provision in the arbitrated implementing agreement 

allowing employees who do transfer a reasonable time to report. This . 

Neutral does not believe that specification of a time or period for 

reporting is necessary. It is contemplated that the parties will follow 

the rule of reason in this regard. 

Both the Carriers and the Organization agree that any transferees 

to Louisville should have their seniority dovetailed into the Louisville 

roster. The only apparent difference between the Carriers' proposal and 

the Organization's proposal on this matter concerns the situation where 

P0626 



- 8 -

the opportunity for the work in the event the Glenwood Shop machinists 

do not' follow their work. This appears to be a more appropriate basis 

for the assignment of forces than that urged by the Organization. 

The Organization contends that the Glenwood Shop machinists 

cannot be forced to transfer to Louisville at the peril of losing protection 

under the New York Dock Conditions because such a move requires a change 

of residence. The Carriers urge that they cannot refuse such transfer 

and continue to be dismissed employees within the meaning of Article I, 

Section 1(c) of the Hew York Dock Conditions-. 

In support of its contention the Organization analyzes the 

treatment of the terms "dismissed employee" and "change of residence" 

In various protective agreements and arrangements. The Organization 

argues that it is the intent of those conditions and arrangements that 

employees not be forced to move against their wishes if such move 

involves a change of residence. The Organization seeks specific language 

in the arbitrated implementing agreement which it contends would apply 

this protection to the coordination in this case. 

The basic defect in the Organization's argument, as the Carrier 

notes, is that it ignores the history of this issue before the ICC. 

In its Decision in Finance Docket No. 28905 the Commission was requested 

by labor organizations to expand the definition under Article I, Section 

1(c) of the New York Dock Conditions of a dismissed employee so as to 

protect employees from having to relocate. The ICC specifically rejected 

the organizations' request. The ICC has spoken authoritatively on the 

mattertand this Neutral must follow the ICC's pronouncement. 
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employment for those capable of holding it through the exercise of 

seniority and to make whole those employees who must take positions 

producing less compensation or who lose their positions altogether. In 

the final analysis the Organization's request for language is not necessary 

to a fair and equitable arrangement for the selection of forces, and 

accordingly it will not be Included in the arbitrated implementing 

agreement. 

The Organization disputes the need for the creation of nine 

new machinists' positions at the South Louisville Shops and argues that 

the work to be performed by employees in those positions should accrue 

to L&N employees, many of whom are on furlough. The Carriers argue 

that inasmuch as substantial work is being transferred from the Glenwood 

Car Wheel Shop to the South Louisville Shops, the positions are Justified 

and that they should accrue to the Glenwood Shop machinists to whose 

craft the work originally belonged. 

By its Decision in Finance Docket No. 28905 (Sub. No. 1) the 

ICC granted the Carriers authority to engage in the transaction which 

was the subject of the Carriers* September 2, 1982, notice. Creation of 

the machinists' positions at the South Louisville Shops is an integral part 

of that transaction. The authority of a Neutral acting under Article I, 

Section 4 extends to the selection of forces to fill those positions, 

but it does not extend to review of the Carriers' decision to create 

such positions. 

The Carriers' proposal recognizes the equitable Interest of the 

Glenwood Shop machinists in the work which was part of their craft. It 

permits those employees to follow their work. It allows the L&H machinists 
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Closure of the Glenwood Backshop and the resulting effects on 

employees flowed from a transaction under the Master Transfer Agreement 

and not the Hew York Dock Conditions. Once employees exercised their 

seniority pursuant to the Master Transfer Agreement only those remaining 

at Glenwood actually would be affected by the transfer pursuant to 

New York Dock. With respect to Article I, Section 3 of the Nev York 

Dock Conditions, there simply is no election remaining for the machinist 

employees who transferred to Huntington, because by transferring they 

elected to take Jobs at Huntington rather than to bump into the Car 

Wheel Shop at Glenwood which they knew would be closed within a short 

tine and all machinists* positions abolished there. 

It is true that the difficulties here were to some extent created 

by the Carriers. Furthermore, the fact that the Carriers served both 

notices on the same day would support the inference that they were 

attempting to exert pressure on the Organization to reach agreement 

under Article I, Section 4 of the Hew York Dock Conditions by creating 

the potential situation vhich actually resulted. Nevertheless, the 

Carrier apparently tried to effectuate both transactions simultaneously, 

and if they had been successful the employees would have had the choice 

the Organization seeks here. Only the parties* failure to reach 

agreement precluded that choice. Under these circumstances the 

Carriers did not violate their obligations under the Hew York Dock 

Conditions. 

It must be borne in mind that the function of the New York 

Dock Conditions as well as most protective arrangements is to preserve 
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Junior employees are out of work and collecting dismissal allowances, all 

under the Master Transfer Agreement. 

The Carriers argue that under Article I, Section 3 of the 

New York Dock Conditions, inter alia, employees must elect between 

the protections of the New York Dock Conditions and those offered by 

any other protective arrangement under vhich they are entitled to benefits. 

However, the Organization argues that the Carriers' actions deprived 

employees of a meaningful choice between benefits under the Master 

Transfer Agreement and benefits under the New York Dock Conditions because 

on December 6, 1982,no agreement had been reached or arbitrated pursuant 

to Article I, Section 4 of the New York Dock Conditions. 

The Carriers argue that the Organization seeks to "unscramble .^. 

the eggs" which would unduly burden the Carriers. The Carriers point 

out that they attempted to effectuate simultaneously the closure of the 

Backshop and the Car Wheel Shop at Glenwood, Pennsylvania, but were unable 

to do so by December 6, 1982, because the parties failed to reach 

agreement by that date. 

The unfairness of the Carriers' actions, emphasized so strongly 

by the Organization, Is more apparent than real. What the Organization 

actually seeks is the option for the most senior employees, and thus 

the least likely to lose their positions, to transfer to Louisville or 

Huntington. While the choice between transferring to Louisville or 

Huntington understandably is a highly desirable one, there Is nothing 

fundamentally unfair about the absence of that choice under the 

circumstances of this case. 
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the effective date was set for December 6« 1982, the same effective 

date set for the closure of the Glenwood Car Wheel Shop and the 

abolition and creation of machinists' and machinist helpers' positions 

in connection therewith. 

Both notices served on September 2, 1982, effected the same 

seniority group, and apparently much of the time spent in the negotiating 

meetings held pursuant to Article I, Section 4 of the New York Dock 

Conditions was spent discussing the notice served under the Master. 

Transfer Agreement and its potential effects. The Carriers impiemented 

the notice'concerning the Glenwood Backshop on December 6, 1982, although 

at that time, as is evidenced by the instant proceeding, no agreement 

had been reached pursuant to Article I, Section 4 of the New York Dock 

Conditions. As a result the Glenwood Backshop was closed, and several 

employees on the seniority roster transferred to Huntington, West Virginia, 

The Organization contends that the Carriers* action was unfair 

and asks this Neutral to right the perceived wrong to the employees by 

providing in the arbitrated implementing agreement that any machinist 

employees holding as assignment at the Glenwood Shop on September 2, 1982, 

be given thirty days to elect the benefits flowing from the Decision in 

this proceeding or those under the Master Transfer Agreement. 

The Organization points out that by closing the Glenwood Backshop 

on December 6, 1982, the Carrier forced employees to exercise their 

seniority, either to transfer to Huntington, West Virginia, which several 

did, or to displace junior employees working in the Glenwood Car ^^eel 

Shop. As a consequence, most present members of the machinist craft 

working in the Glenwood Car Wheel Shop are very senior employees, while 
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on November 30, 1982. Hearing was held in this matter pursuant to Article 

I, Section 4(a)(1) on December 20, 1982, at vhich time the parties 

presented written submissions and oral argument. 

FIHDINGS: 

The parties have complied with the procedural requirements of 

Article I, Section 4 of the New York Dock Conditions, and the question at 

issue noted above is properly before this Neutral for determination. 

The Carriers take the position that their proposed agreement 

covering this transaction is fair, equitable and appropriate. The 

Organization holds a contrary view on several points. 

At the outset the Organization contends that the question at 

issue in this proceeding must be resolved against the background of 

another coordination which the Organization urges has direct and 

substantial impact upon the coordination here. On September 2, 1982, 

the same date the Carrier served notice triggering this proceeding, the 

B&O and the Chesapeake & Ohio Railway (C&O) served notice upon the lAM 

of the Carriers' intent to discontinue all work in connection with 

locomotive repair performed'at the B&O Glenwood Backshop, Glenwood, 

Pennsylvania, and to transfer and consolidate such vork with work 

being performed at the C&O Huntington Locomotive Shop, Huntington, West 

Virginia. The notice stated that 25 machinists' and 4 machinist helper's 

positions would be abolished at Glenwood Backshop and 13 machinists' and 

2 machinist helper's positions added to the Huntington Locomotive Shop. 

This notice was furnished pursuant to the C&O-B&O-Western Maryland 

coordination agreement (Master Transfer Agreement) with the lAM, nnd 
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On September 2, 1982, the Baltimore & Ohio Railroad Company 

(B&O) and the Louisville & Nashville Railroad Company (L&N), two carriers 

over which CSX Corporation had acquired control by virtue of the Commission's 

Decision in Finance Docket Ho, 28905 (Sub. No. 1), served notice upon the 

International Association of Hachinists and Aerospace Workers (lAH or 

Organization) pursuant to Article I, Section 4 of the New York Dock 

Conditions. The notice stated that the Carriers intended to discontinue 

operation of the B&O Car Wheel Shop at Glenwood, Pennsylvania and to 

transfer and coordinate such vork with the vork performed on the L&N 

railroad at its South Louisville Shops, Louisville, Kentucky. The notice 

also stated that positions of 12 machinists and 4 machinist helpers would 

be abolished at the Glenwood Shop and 9 machinists* positions established 

at the South Louisville Shops. 

Further pursuant to Article I, Section 4 of the New York Dock 

Conditions, the parties met on September 15 and 16, October 21 and 22 and 

November 1, 1982, for the purpose of reaching agreement with respect to 

the selection and assignment of forces resulting from the coordination and 

vith respect to the application of the New York Dock Conditions to the 

coordination. The Carriers submitted a written proposal at the October 21 

meeting. However, the parties were unable to reach agreement, and the 

dispute remained unresolved. 

Thereafter, the Carriers invoked the arbitration procedures of 

Article I, Section 4 of the Hew York Dock Conditions. The parties did 

not select a Neutral Referee as provided in Article I, Section 4 and as 

further provided therein the Carriers applied to the National Mediation 

Board for appointment of a Referee. That agency appointed the undersigned 
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Arbitration pursuant to Article I - Section 4 of the 
employee protective conditions developed In New York 
Dock Ry.-Control-Brooklyn Eastern Dist., 360 I.C.C, 
60 (1979) as provided in ICC Finance Docket No. 28905 
(Sub. No. 1) and related proceedings 

PARTIES 

TO 

DISPUTE 

International Association of 
Machinists and Aerospace Workers 

and 

The Baltimore and Ohio Railroad 
Company 
Louisville and Hashville Railroad 
Company 

DECISION 

QUESTIOHS AT ISSUE; 

What provisions shall be contained in an arbitrated implementing 

agreement pursuant to Article I, Section 4 of- the New York Dock Conditions 

in order to provide an appropriate basis for the selection and assignment 

of forces and the application of the New York Dock Conditions vith respect 

to the transaction which was the subject of the Carrier's September 2, 1982, 

notice? 

BACKGROUND: 

On September 25, 1980, the Interstate Comiaerce Commission (ICC) 

served its Decision in Finance Docket Ho. 28905 (Sub, No, 1) approving 

acquisition of control by CSX Corporation of rail carriers subsidiary to 

Chessie System, Inc. and Seaboard Coast Line Industries, Inc. The 

Commission in its Decision imposed conditions for the protection of 

employees set forth in Hew York Dock Ry. - Control - Brooklyn Eastern 

District. 350 I.C.C. 60 (1979) (New York Dock Conditions). 
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NATIONAL RAILWAY LABOR CONFERENCE 

\i-i.^y . 1801 L STREer, N.W., WASHINGTON, O.C. 2003B/AREA CODE: 202—862-7200 

CHARLES L HOPKINS. Jr . 

Chaiiman 
KOBERT BROWN D. P. lEE 

vice Chainnan Vice Quiiman and 
R. T. Kelly Genenl Counsel 

Diiector of labor Xcladons 

June 8. 1983 

CIRCULAR NO. 15-45 

TO MEMBER ROADS: 

As information, there is attached copy of Arbitration Award 
dated January 12, 1983 rendered by Neutral Referee William E. 
Fredenberger, Jr. involving the Baltimore and Ohio Railroad Company, 
Louisville and Nashville Railroad Company and che Brotherhood Railway 
Carmen of the United States and Canada. 

Also attached is copy of Arbitration Award dated January 
19, 1983 rendered by Neutral Referee Fredenberger involving the 
Baltimore and Ohio Railroad Company, Louisville and Nashville 
Railroad Company and the International Association of Machinists and. 
Aerospace Workers. Both awards involve application of New York Dock 
employee protective conditions imposed by the ICC in Finance Docket 
No. 28905 and related proceedings. 

Yours truly, 

R. T. KELLY 

Director of Labor Relations 

P0617 



34 



18 

-': IV. DECISION 

The claim that four Assistant Chie£a/Fawer at Corbinr 

Kentucky ahall follow their work to Jacksonville^ Florida 

is denied. 

Subject to this denial, the implementing agreement of 
the parties on January 9, 1988 shall apply to such unit 
employees. 

Dated : ^ ^ M J ^ i t ^ ^ //,/^^ 
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It is also pertinent in the carrier's favor that CSXT 

has used non-contract power distribution dispatchers at 

Jacksonville for a long time, thus eliminating any thought 

that, in thia operation, it is consolidating power 

dispatch responsibilities with a purpose of taking the 

work from the union. 

As to the Commission's order containing amy bar to 

the disputed transfer, the Commission traditionally has 

shied away from being too specific in these matters and 

there is no history, precedent or other legal basis to 

infer that the Commission intended to include a bar to the 

disputed transfer. 

That part of the organization's case, therefore, 

asking that New York Dock conditions be interpreted or 

applied to require Corbin, Kentucky contract locomotive 

power dispatchers to follow the work to Jacksonville is 

denied. 

Subject to this finding, there is no legal or fair 

reason not to authorize the protective conditions for the 

four identifiable assistant chief/power dispatchers at 

Corbin the same protective conditions as was extended to 

about 20 other unit employees under an implementing agreement 

by the parties on January 9, 1988.-^' 

11/ 
The parties disagree whether the agreement on January 9, 
1988 was meant to apply to the four unit employees involved 
in this dispute. Except for following the work, as the un' 
urges in its proposed implementing agreement —• but which . 
denied — the question is academic because the carrier is 
willing to extend the same protection to the four unit 
employees at Corbin, Kentucky as it provided to other unit 
employees not involved in this dispute. 
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accepts such operations as being "unique" to other 

carrier operations/ with its special requirements for 

movement of coal, often inter-divisional as well as local. 

That decision having gone against the union, the only 

basis for deciding this New York Dock question in the 

union' s favor is to find the coal movement work so special 

that only Corbin locomotive power dispatchers can do 

the job (at Jacksonville),—' or that the Interstate 

Commerce Commission order permitting this underlying 

merger contained at least an implicit bar against allowing 

consolidations permitting transfer of bargaining unit 

#v^k to managers. 

The union has not shown either of these conditions. 

Clearly, distribution of power for locomotives 

at Corbin can be done at Jacksonville, the same as 

presently '-- or soon will be —- done for all other points 

on the entire system, permitting obvious efficiencies 

and thus economies, as information about all power needs 

is centralized with the dispatchers and policy deciders in 

one place to make rational decisions that far-flung, 

complex operations seem to require. 

Where this power distribution work is to be done no longer 
is in question. It will be done in Jacksonville. 
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I. INTRODUCTION 

Effective July 1,1999, the Surface Transportation Board ("STB") approved the 

acquisition ofthe Illinois Central Corporation, Illinois Central Railroad Company ("IC"), 

Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad Company 

("CRR") by the Canadian National Railway Company ("CN"), Grand Trunk Corporation, and 

Grand Trunk Westem Railroad Incorporated ("GTW").' See Canadian National Railway Co., 

Grand Trunk Corp. and Grand Trunk Western R.R., Inc. - Control - Illinois Central Corp., 

Illinois Central R.R. Co., Chicago Central & Pacific R,R. Co., and Cedar River R.R. Co,, STB 

Finance Docket No. 33556. In its Application for the STB's approval ofthis transaction (the 

"Control Transaction"), filed over a decade ago, the Carrier expressly set forth its plan to 

eventually relocated GTW's dispatching functions to Homewood, Illinois and consolidate the 

dispatching work with IC's, in order to optimize customer service and safety: 

Applicants will need to consolidate these dispatching facilities and 
practices, in a manner that will best utilize Applicants' work forces 
to improve efficiency, maximize the opportunity for backup relief, 
and consequently optimize customer service and safety, in order to 
implement the Transaction. Section 10.2 ofthe Operating Plan 
describes the process through which Applicants will consolidate 
the three existing train dispatching facilities into IC's facility in 
Homewood. In order to achieve these changes and efficiencies, it 
will be necessary to bring these dispatching groups under a single 
collective bargaining agreement with a single seniority roster. 

A copy of relevant pages ofthe Carrier's STB Application is attached hereto as Exhibit A. 

In furtherance of its longstanding plan, the Carrier announced on February 3, 

2009 its intention to transfer the GTW dispatching work now performed in Troy, Michigan to 

Homewood with an accompanying transfer of ten (10) dispatching positions from Troy to 

' The name of GTW was recently changed to "Grand Trunk Westem Railroad 
Company." 
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Homewood and the consolidation of those dispatching positions with IC dispatching positions 

aUeady at Homewood. The Canier bargained with the representatives ofthe GTW dispatchers, 

the American Train Dispatchers Association ("ATDA"), and the IC dispatchers, the Illinois 

Central Train Dispatchers Association ("ICTDA") - for nearly six months.̂  The Carrier has 

proposed an implementing agreement which provides for an orderly and equitable selection and 

assignment of forces pursuant to the New York Dock labor protective conditions, with the 

generous New 7or̂ £>ocAr benefits available to protect employees affected by the consolidation. 

Unfortunately, the ATDA categorically rejects the fundamental purpose ofthe 

transfer, the actual consolidation ofthe GTW and IC dispatching work. The ATDA dragged out 

the bargaining process far beyond the normal negotiating timeframe, proposed prohibitively 

onerous conditions well in excess of those contemplated by New York Dock, and has demanded 

that the transferred GTW dispatchers remain completely walled-off from the IC dispatchers 

through a rigid division of work, separate seniority rosters, and separate collective bargaining 

agreements. 

In the Control Transaction, the STB approved a genuine merger ofthe GTW and 

IC, not merely a transfer of rail lines that the Carrier would henceforth continue to operate as 

entirely separate rail carriers. See United Transp. Union v. STB, 108F.3d 1425,1431 (D.C. Cir. 

1997) ("there is litde point in consolidating railroads on paper if a consolidation of operations 

^ The ICTDA has sought to remain neutral. However, because it is necessary for the 
Carrier to consolidate the work ofthe GTW and IC dispatchers, IC dispatchers will unavoidably 
be affected by the consolidation and the ICTDA is a necessary, if reluctant, party to this Section 
4 arbitration proceeding. Because the ICTDA is not cunentiy proposing a specific implementing 
agreement and has not espoused any strongly-held positions with respect to the consolidation -
other than its desire to remain neutral - the Carrier focuses its arguments in this Post-Hearing 
Submission on the positions advanced by the ATDA. Of course, the ICTDA and the IC 
dispatchers it represents must be bound by the tripartite implementing agreement that will be 
imposed through this proceeding. 
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cannot be achieved. It is obvious that separate and distinct parts, operating separately and 

distinctly, will not generate the value of consolidation"). The Carrier's proposed implementing 

agreement aims to unlock the efficiencies ofthe Control Transaction, while the ATDA's 

proposed implementing agreement seeks to defeat them. The Carrier therefore respectfiilly 

submits that the Arbitrator must reject the ATDA's proposed implementing agreement and 

impose the Carrier's proposed implementing agreement in fiill. 

II. FACTUAL BACKGROUND 

The Carrier's Pre-Hearing Submission contains a detailed and thoroughly 

documented history of both the Carrier's decision to relocate the work presently performed by 

the GTW dispatchers in Troy, Michigan to Homewood, Illinois and consolidate the work ofthe 

GTW dispatchers with IC dispatchers and the Carrier's good faith bargaining, over a period of 

nearly six months, with the ATDA and ICTDA in an attempt to reach a voluntary implementing 

agreement providing for the assignment and selection of forces related to the consolidation. The 

Carrier will not rehash the procedural history leading to this Section 4 arbitration. 

Because ofthe long history in the rail industry of consolidating train dispatching 

functions following mergers, the necessity of consolidating train dispatching work is both self-

evident, and well accepted by New York Dock arbitrators. However, since the ATDA's only 

argument at the Hearing was that co-location ofthe GTW dispatchers in Homewood would be 

sufficient and that it was not "necessary" to consolidate their work with that ofthe IC 

dispatchers, it is ~ once again — necessary for the Canier to spell out points that have been 

litigated many times over. 

A description ofthe historical development ofthe CN rail system in the United 

States is helpful to explain the instant transaction. CN was incorporated in 1919 as one of 
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Canada's two transcontinental railroads. (See EJ&E Application, attached hereto as Exhibit A. 

at 17).̂  The Duluth, Winnipeg and Pacific Railway Company ("DWP"), which has been a CN 

subsidiary since 1919, extends the CN system from the international border at Duluth 

Junction/Rainier over DWP's own lines to Nopeming Junction, MN. (Id.). Since 1923, the CN 

system has also included GTW, which extends CN's system from the intemational border at Port 

Huron/Samia and Detroit/Windsor to Chicago, the hub ofthe North American rail network. 

(Id.). 

In 1999, recognizing the growing importance of north-south traffic to the North 

American economy and achieving the goals ofthe North American Free Trade Agreement, the 

Carrier acquired IC, along with the CC&P and the CRR, in order to position itself to better serve 

this growing market by extending its system fi:om Chicago to the Gulf Coast. (See EJ&E 

Application at 17-18; IC Acquisition Map, attached hereto as Exhibit B). In 2001, the Carrier 

acquired Wisconsin Central Ltd. and its affiliates ("WC"), which greatly expanded the Carrier's 

reach throughout Wisconsin and Michigan's Upper Peninsula. (See EJ&E Application at 18; 

WC Acquisition Map, attached hereto as Exhibit C). In 2004, the Carrier acquired the Duluth, 

Missabe and Iron Range Railway Company ("DM&IR"), with operations through the Minnesota 

Iron Range, and the Bessemer and Lake Erie Railroad Company ("B&LE"), which runs through 

northem Ohio and Western Pennsylvania. (See EJ&E Application 18; GLT Acquisition Map, 

attached hereto as Exhibit D). Most recently, the Carrier completed its acquisition ofthe Elgin, 

Joliet & Eastem Railway ("EJ&E") in 2008. See Canadian National Railway Co. and Grand 

^ The EJ&E Application refers to the Railroad Control Application filed on October 30, 
2007 in Canadian National Railway Co. and Grand Trunk Corp. - Control - EJ&E West Co., 
STB Finance Docket No. 35087. Because the referenced Railroad Control Applications are 
extremely lengthy documents, often containing multiple volumes, only the cited pages are 
included in the Carrier's exhibits hereto. 
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Trunk Corp. - Control - EJ&E West Co., STB Finance Docket No. 35087 (Service Date Dec. 

24,2008). The EJ&E loops around Chicago, allowing trains to travel around, rather than 

through, central Chicago and connects,^r the first time, the WC to the GTW and IC trackage. 

(See EJ&E Application at 22; EJ&E Acquisition Map, attached hereto as Exhibit E\. 

In seeking STB approval for each ofthese vital acquisitions, the Carrier explained 

that efficiencies would be achieved by eventually creating a consolidated dispatching operation 

in Homewood, Illinois. Most pertinent to the present transaction, the CaiTier openly explained in 

its application to acquire the IC that "[fjollowing approval ofthe Transaction, CN/IC will 

consolidate the dispatching function at Homewood." (See IC Application, attached hereto as 

Exhibit F. at 177).̂  Moreover, "[i]n order to achieve these changes and efficiencies," the Carrier 

explained to the STB, "it will be necessary to bring these dispatching groups under a single 

collective bargaining agreement with a single seniority roster." (Id. at 204) (emphasis 

added). In its Labor Impact Statement, the Carrier estimated that twelve (12) ofthe then thirty-

one (31) dispatcher positions in Troy would be abolished. (Id. at 279). The remaining nineteen 

(19) Troy dispatcher positions would be transferred to Homewood. (Id.). The Carrier calculated 

that the eventual complete integration of dispatching operations would result in "compensation 

savings of about $2.8 million annually." (Id. at 178). 

The consolidation of dispatchers was expressly addressed during the STB's 

consideration ofthe Control Transaction. The ATDA argued to the STB that the Control 

Transaction should not be approved unless (i) dispatching functions could not be moved to 

Canada, (ii) existing protective arrangements applicable to ATDA-represented dispatchers 

* The IC Application refers to the Railroad Control Application filed on or about July 8, 
1998 in Canadian National Railway Co., Grand Trunk Corp. and Grand Trunk Western R.R., 
Inc. - Control - IlUnois Central Corp., Illinois Central R.R. Co., Chicago Central & Pacific R.R. 
Co., and Cedar River R.R. Co,, STB Finance Docket No. 33556. 
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remain in effect in perpetuity, and (iii) existing ATDA collective bargaining agreements be 

preserved. (See Briefofthe ATDA, STB Finance Docket No. 33556, filed Feb. 19,1999, 

attached hereto as Exhibit G). In the event of a future consolidation of work, as the Carrier now 

proposes; the ATDA demanded tliat the STB "insist that the rates of pay, rules, working 

conditions and all collective bargaining and other rights, privileges and benefits under applicable 

laws and/or existing collective bargaining agreements or otherwise will be preserved." (Id.). 

However, in its decision approving the Control Transaction, the STB explicitly acknowledged 

the Carrier's intent to consolidating dispatching in Illinois and the only condition imposed by the 

STB was that dispatching fimctions not be consolidated in Canada without prior approval. See 

Canadian National Ry. Co., Grand Trunk Corp. and Grand Trunk W. RR. Inc. - Control -

Illinois Central Corp., Illinois Central R.R. Co, Chicago, Central & Chicago R.R, Co. and Cedar 

River R.R. Co., Finance Docket 33556 (Service Date May 21,1999) ("At oral argument, 

applicants stated that they intend to centralize dispatching in Illinois, not in Canada..."). The 

STB did not adopt the ATDA's demand that approval ofthe Control Transaction be conditioned 

on explicit protection of pre-existing collective bargaining agreements. 

It is important to note that an important factor in the STB's consideration of a 

transaction is the ability of a combined rail system to perform work with fewer employees than 

separate railroads. Thus, the reduction of train dispatching positions made possible by a true 

consolidation (rather than a co-location, as ATDA proposes) is essential to accomplish the public 

benefits ofthe transaction approved by the STB. 

In each subsequent acquisition, the Carrier has addressed its intent with respect to 

consolidating dispatchers. See EJ&E Application at 234 ("CN intends to centralize the train 
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dispatching functions to Homewood in a phased approach"); DM&IR. Application,^ attached 

hereto as Exhibit H. at 174-75 (explaining that "dispatching and crew calling office may be 

combined with those in other CN locations, resulting in some job reductions ,.. once systems 

have been put in place to ensure proper coordination of train movements across CN and the GLT 

Railroads"); WC Control Application,* attached hereto as Exhibit I. at 34 (explaining that "CN is 

upgrading its existing dispatching system to a new common system for operations over the 

former IC and GTW lines" but noting that it did not intend to integrate the WC dispatchers, 

which utilized a different system — and dispatched non-contiguous trackage - for at least three 

years). 

The Carrier has consolidated its dispatching function in a gradual, orderly process 

in order to ensure safety and customer service. The Carrier initially consolidated the dispatching 

work into three primary locations, based on the territory dispatched, as well as the compatibility 

of dispatching systems. The DM&IR and DWP dispatching functions, previously located in 

Duluth, Minnesota and Pokegama, Wisconsin, respectively, were consolidated in Stevens Point, 

Wisconsin, as part of the dispatching functions performed by the existing WC dispatchers in 

Stevens Point in 2004 and 2005. (See Frasure Decl. at Tf 2).' The B&LE dispatching functions 

were consolidated in Troy, Michigan along with the existing GTW dispatchers based in Troy 

^ The DM&IR Application refers to the Railroad Control Application filed on November 
5,2003 in Canadian National Railway Co. and Grand Trunk Corp. - Control -Duluth, Missabe 
andiron Range Ry. Co., Bessemer and Lake Erie R.R. Co., and The Pittsburgh & Conneaut 
Dock Co,, STB Finance Docket No. 34424. 

* The WC Application refers to the Railroad Control Application filed on April 9,2001 in 
Canadian National Railway Co., Grand Trunk Corp., and WC Merger Sub, Inc. - Control -
Wisconsin Central Transportation Corp., Wisconsin Central Ltd., Fox Valley & Western Ltd., 
Sault Ste. Marie Bridge Co., and Wisconsin Chicago Link Ltd., STB Finance Docket No. 34000. 

' The Verified Declaration of Robert Frasure is attached hereto as Exhibit J. 
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shortly after the Gamer's acquisition of B&LE in 2004. (See Frasure Decl. at f 3). The 

dispatcher functions performed by the EJ&E dispatchers were consolidated in Homewood, 

Illinois, with the work ofthe existing IC dispatchers in July 2009. (See Frasure Decl. at ̂  4). 

The Canier agreed to delay consolidating the work ofthe GTW and IC 

dispatchers in the years immediately following the Control Transaction as part of an agreement 

with ATDA to keep the GTW dispatchers in Troy for six years. (See September 27,1999 Side 

Letter Agreement #6, attached hereto as Exhibit K). The Carrier has complied with that 

obligation and is now free to move forward with this consolidation. By seeking GTW's 

agreement to forestall consolidation of train dispatching work, ATDA implicitly recognized the 

Carrier's right to do so pursuant to the Control Transaction. 

Recently, the Carrier has begun the process of consolidating its three remaining 

dispatching centers into the Carrier's Homewood Transportation Center. The Carrier announced 

in October 2007 that it would relocate the dispatchers then working in Stevens Point, Wisconsin 

to Homewood. (See Frasure Decl. at T[ 5). At the time, the lines ofthe WC and the IC were not' 

contiguous. As a result, the work ofthe WC dispatchers could not be combined with other 

railroads, and there was no public benefit to be obtained from consolidating the work ofthe WC 

and IC dispatchers, as opposed to merely relocating the WC dispatchers to Homewood. (Id.). 

* On May 22,2008, nine days before the relocation ofthe WC dispatchers was to take 
effect, the National Mediation Board certified the ATDA as the representative ofthe WC 
dispatchers. See Canadian National Railway Co., Grand Trunk Corp., and WC Merger Sub, Inc. 
- Control- Wisconsin Central Transportation Corp., Wisconsin Central Ltd., Fox Valley & 
Western Ltd, Sault Ste. Marie Bridge Co., and Wisconsin Chicago Link Ltd., STB Finance 
Docket No. 34000,2008 WL 2321818 (Service Date June 6,2008). The ATDA filed an 
emergency petition with the STB on May 29,2008, seeking to have the relocation of WC 
dispatchers enjoined. See id. By order dated June 6,2008, the STB denied the ATDA's petition 
and the relocation ofthe WC dispatchers occurred shortly thereafter. See id. 
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Thus, the Carrier could.only accomplish the limited objective of relocating the WC dispatchers 

to Homewood without the ability to consolidate their work with that ofthe IC. 

With the acquisition of EJ&E, the true consolidation of train dispatching functions 

has become more critical. Here, as in past consolidations, the Carrier is proceeding in a gradual 

fashion to ensure safety and customer service. On the operations side, the Carrier and the labor 

organizations representing the Carrier's operating crafts have executed an agreement, known as 

the Chicago Coordination Agreement, providing for wide-ranging reciprocal trackage rights in 

the Chicagoland area. (See Frasure Decl. at 16). With this landmark agreement, the Carrier has 

achieved the right to operate trains originating on any one ofthe traditional lines throughout the 

geographic region encompassed by the Chicago Coordination Agreement. (Id.). However, while 

a train and engine crew now is able to operate a train from Battle Creek, Michigan to Griffith, 

Indiana, and on to either Memphis or Winnipeg,/oMi' separate dispatchers presently are 

required to assume responsibility for the train as it passes through each ofthe historic 

dispatching territories in the Chicago Terminal, (Id.). This results in obvious operational 

inefficiencies that would be eliminated by consolidating the work ofthe Carrier's dispatchers 

under a single collective bargaining agreement. (Id.). 

m . ARGUMENT 

A. The CoDsolidation of the GTW Dispatchers With the Existing IC Dispatchers in 
Homewood Is Necessary to Achieve the Efficiencies of the Control Transaction 

1. The Legal Standard of Necessity 

Congress has granted the STB exclusive authority over rail transactions such as 

the Control Transaction. See 49 U.S.C. § 11321(a). A rail carrier participating in an STB-

approved transaction "is exempt from the antitmst laws and from all other law ... as necessary to 
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let that rail carrier ... carry out the transaction..." Id. The exemption ftom "all other law" 

includes the Railway Labor Act and permits the STB, or arbitration panels acting under Article I, 

Section 4 of Afew York Dock, to override the provisions of existing collective bargaining 

agreements as "necessary" to cai'ry out the approved "transaction." See Norfolk & Western Ry, 

Co. V. ATDA, 499 U.S. 117,128 (1991). Arbitrators fashioning an implementing agreement 

under the New York Dock conditions are required to create an agreement that permits the Carrier 

to achieve the efficiencies made possible by the approved transaction. 

The courts and the STB will engage in two-stage analysis to determine whether a 

collective bargaining agreement may be overridden in connection with an STB approved 

transaction. First, there must be a logical link or "nexus" between the changes sought and the 

STB approved transaction. United Transportation Union v. STB, 108 F.3d 1425,1430 (D.C. Cir. 

1997). Second, the transaction must yield a "transportation benefit to the public." Id. at 1431. 

The term "transaction" encompasses "two categories of transactions: the principal 

transaction approved by the [STB] (generally a consolidation or acquisition of control) and 

subsequent transactions that were directly related to and grew out of, or fiowed ftom, that 

principal transaction (such as a consolidation of facilities, transfer of work assignments, etc.)." 

CSX Corp, - Control - Chessie System, Inc. and Seaboard Coast Line Indust. Inc., STB Finance 

Docket No. 28905 (Sub No. 22), 1998 WL 661418 at * 13, (Service Date: Sept. 25,1998). 

"[Tjhe approval of a principal transaction extends to and encompasses subsequent transactions 

that are directly related to, and fulfill the purposes of, the principal transaction." Id. at * 19. "As 

long as there is a reasonably direct causal connection between the [principal] transaction and the 

operational changes sought to be implemented, such operational changes are embraced within 

the principal transaction." Id. (internal quotations omitted). 
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If the subsequent transaction is related to the underlying approved transaction, 

existing collective bargaining agreements may be overridden when "necessary in order to secure 

to the public some transportation benefit flowing from the underlying transaction." CSX Corp., 

1998 WL 661418 at * 14 (quoting RLEA v. UnitedStates, 987 F.2d 806, 815 (D.C. Cir. 1993)). 

2. Particular Efficiencies To Be Achieved By Consolidating the GTW and IC 
Dispatchers. 

Here, to achieve fully the efficiencies ofthe Control Transaction, it is necessary to 

consolidate the work ofthe GTW dispatchers with that ofthe IC dispatchers cunentiy based in 

Homewood. Such a consolidation will permit the Carrier to reorganize the geographic scope of 

existing "desks," or teams of dispatchers assigned to dispatch trains over a particular geographic 

area, with the elimination at least one desk. (See Frasure Decl. at f 7), Cross-training and 

eliminating restrictions tying the consolidated dispatchers to only the historical geographic 

boundaries of previously independent railroads will allow the Canier the flexibiUty to "backfill" 

work from one desk to another in the event of storms, derailments, labor disputes affecting other 

caniers, or other unanticipated circumstances, thereby protecting service and reducing costs. 

(See Frasure Decl. at T| 7). Finally, the Canier currently maintains an "extra board," available to 

fill in as necessary, for each ofthe IC and GTW dispatcher groups. (See Frasure Decl. at ̂  8). A 

genuine consolidation ofthe two dispatcher groups will permit the Canier to combine the two 

extra boards and enhance the availabUity of trained, qualified dispatchers to cover absences. 

(See Frasure Decl. at Tl 8). 

Eliminating redundant positions, particularly in support functions such as train 

dispatching, is a core efficiency to be achieved in any rail merger. In the Canier's 1998 

application to the STB in the Control Transaction, the Carrier explicitly represented that it 

intended to eliminate twelve (12) GTW train dispatcher positions in Troy and transfer nineteen 
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(19) GTW train dispatcher positions fi-om Troy to Homewood. (See IC Application at 279). 

Such a significant reduction in the number of positions simply could not be possible if the 

Canier merely relocated the GTW dispatching work without a true consolidation. Moreover, 

consolidation ofthe GTW and IC dispatchers will eliminate the number of hand-offs between 

dispatcher groups of trains operating freely within the greater Chicagoland area pursuant to the 

Chicago Coordination Agreement, resulting in obvious efficiencies. 

The heart ofthe ATDA's argument is that consoUdating the work ofthe GTW 

dispatchers and IC dispatchers at Homewood is not "necessary" to achieve the efficiencies ofthe 

transaction approved by the STB in the Control Transaction. Rather, the ATDA contends, this 

Arbitrator should impose an implementing agreement that merely co-locates the GTW 

dispatchers at Homewood, while leaving them effectively walled-off from the other dispatchers 

located at Homewood. The ATDA argues that GTW dispatchers should not be permitted to 

dispatch trains over the lines of affiliated rail caniers and especially objects to any other 

dispatchers controUing train movements over the GTW. (ATDA Pre-Hearing Submission at 7-

8). ATDA opposes any merging of seniority rosters or the elimination of any other provision of 

the GTW dispatcher's cunent collective bargaining agreement. (ATDA Pre-Hearing Submission 

at 8-9). 

ATDA's argument is utterly incongruent the New York Dock implementing 

agreement process. First, if the Arbitrator were to accept the ATDA's position and effectively 

wall-off the GTW dispatchers, the planned consolidation would be converted to a mere 

relocation. If the Canier were merely relocating work from one location to another, no 

regulatory approval would be required - New York Dock would not even apply, this Section 4 
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arbitration would be unnecessary, and the relocating GTW dispatchers would not be entitled to 

the New York Dock protections. 

Second, none ofthe efficiencies described above could be achieved if this 

Arbitrator accepted the position unabashedly put forth by ATDA that GTW dispatchers should 

remain functionally walled-off from the IC dispatchers. The efficiencies to be achieved by 

consoUdating the GTW and IC dispatchers arise from increasing operational flexibility and 

eUminating positions made redundant as a result of such flexibility.^ In the highly-competitive 

fieight transportation industry, these costs savings will be passed on to shippers, resulting in a 

beneflt to the public. The cost savings associated with a reduction in positions needed to 

perform a particular task, such as train dispatching, has long been recognized as an important 

public benefit: 

Improvements in efficiency reduce a carrier's costs of service. This 
is a public transportation benefit because it results in reduced rates 
for shippers and ultimately consumers. The savings realized by 
CSXT can be expected to be passed on to the public because ofthe 
presence of competition.... Moreover, increased efficiency and 
lower costs would enable CSXT to increase traffic and revenue by 
enabling that canier to lower its rates for the service it provides or 
to provide better service for the same rates. While the raihoad 
thereby benefits from these lower costs, so does the pubUc. 

CSXCorp. - Control - Chessie System, Inc. and Seaboard Coast Line Indust, Inc., Finance 

Docket No. 28905, Sub.-No. 27,1997 WL 392876, * 2 (Service Date July 1,1997) (quoting CSX 

Corp. - Control - Chessie System, Inc. and Seaboard Coast Line Indust., Inc., Finance Docket 

No. 28905, Sub.-No. 27, Slip. Op. at 13 (Service Date December 7,1995)). The elunination of 

redundant positions and the consolidation of previously-separate functions represent core 

' In addition to the efficiencies achieved by consolidating the work, the relocation will 
reduce the Carrier's costs by eliminating the need to lease space in Troy and by allowing for the 
consoUdation of management and information technology support functions. (See Frasure Aff. 
at 19). 
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efficiencies obtained through every rail merger - and do not merely transfer wealth from 

employees to their employer. Here, although differences in wage and benefits plans between 

GTW and IC make a direct apples-to-apples comparison difficuh, GTW dispatchers on balance 

will earn the same or more after they are consolidated with the IC dispatchers and working under 

the ICTDA agreement. (See Frasure Decl. at 110). 

In the event that any employee is adversely affected and suffers a loss in monthly 

eamings, the STB made clear in its approval ofthe Control Transaction that any such employee 

will be entitled to receive the generous labor protective benefits under New York Dock. See 

Canadian National Ry, Co., Grand Trunk Corp. and Grand Trunk W. R.R. Inc. - Control -

Illinois Central Corp., Illinois Central R.R. Co, Chicago, Central & Chicago R.R. Co. and Cedar 

River RR. Co., Finance Docket 33556 (Service Date May 21,1999). Moreover, tiie 

Implementing Agreement proposed by the Canier in this Section 4 arbitration proceeding 

contains detailed guidance on how an affected employee may submit a New York Dock claim for 

payment. If a dispute arises conceming whetiier a particular employee is entitied to New York 

Dock benefits, or the appropriate level of benefits. Article I, Section 11 ofthe New York Dock 

conditions contains a mechanism for resolving such disputes, culminating in binding arbitration. 

3. The Carrier Relocated the WC Dispatchers Under Unique Circumstances 
Not Present Here. 

At the hearing, the ATDA argued that the Canier should relocate but not 

consolidate the GTW dispatchers, as the Canier previously did with a group of WC dispatchers. 

However, at the time the WC dispatchers were relocated to Homewood, the lines ofthe WC did 

not physically connect to the lines ofthe IC, and EJ&J was not yet part ofthe Canier's rail 

system. Because WC train and engine crews could not run south ofthe terminus ofthe WC line, 
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there was no benefit of integrating the work ofthe WC dispatchers with that ofthe IC 

dispatchers prior to the Cairier's acquisition ofthe EJ&E. 

The relocation of tiie WC dispatchers was initiated before the Canier's 

acquisition ofthe EJ&E and the Chicago Coordination Agreement, while the consolidation ofthe 

GTW dispatchers was initiated after the Canier's acquisition ofthe EJ&E and the Chicago 

Coordination Agreement. This critical difference in the background circumstances explains why 

the Canier now is seeking to consoUdate the GTW dispatchers, while in 2008 it could only 

relocate the WC dispatchers, and was unable to combine their work with that ofthe IC. The 

Board should summarily reject the ATDA's argument that the Canier now should be resti:ained 

from achieving the efficiencies ofthe Control Transaction because it treated the WC dispatchers 

differently, under different circumstances that limited the efficiency enhancements possible at 

that time. 

B. The Implementing Agreement Proposed By the ATDA Would Defeat the 
Efficiencies of the Transaction and Impermissibly Goes Beyond the Proper Scope of 
an Article I, Section 4 Arbitration Proceeding. 

1. To Effectuate the Proposed Consolidation, It is Necessary to Merge The 
Work of GTW and IC Dispatchers, With Both Groups of Employees on a 
Single Seniority Roster and Working Under a Single Collective Bargaining 
Agreement. 

In its Pre-Hearing Submission, the ATDA asserts that tiie GTW dispatchers 

should remain walled-off because the Carrier does not intend to actually consolidate the work of 

the GTW and IC dispatchers, For example, on page 3 ofthe ATDA's Pre-Hearing Submission, 

it contends that "CN/IC is not merging the GTW and IC rail traffic control systems" but merely, 

"moving the GTW control system from Troy to a building at Homewood where IC and WC 

dispatchers already work," As explained above, the ATDA's position is factually incorrect. The 
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conclusions that ATDA draws from its disingenuous mischaracterization ofthe proposed 

consolidation therefore are fatally flawed. 

First, the ATDA proposes that GTW dispatchers retain prior rights over the work 

of dispatching trains over GTW tirackage. The ATDA conectly observes that the Canier's 

proposal "would only grant prior rights to the transferred poji/iom, not the transfened work." 

(ATDA Pre-Hearing Submission at 7) (emphasis in original). As explained above, the Carrier 

intends to consoUdate the work ofthe GTW and IC dispatchers in areas like Chicago where the 

Canier's various affiliates already have broad-ranging reciprocal trackage rights. While the 

Canier has no immediate plans to completely integrate the remainder ofthe GTW and IC rail 

systems, the cross-training of GTW and IC dispatchers and overlap of dispatching territories are 

necessary to achieve tiie efficiencies ofthe Control Transaction. Simultaneous with the 

elimination of aU GTW dispatching work ftom Troy, the Carrier intends to create ten (10) new 

dispatcher positions at Homewood. In this context, it makes sense to afford the transferring 

GTW dispatchers prior rights over the n&yfly-cresLt&i positions. However, prior rights over the 

GTW dispatchers' former work is antithetical to the very purpose ofthe transaction, which is to 

co-mingle the work ofthe GTW dispatchers and the IC dispatchers to the maximum extent 

operationally feasible. See, e.g., Conrail and Monongahela Ry. Co. v. lAMAW, NYD § 4 Arb. 

(Peterson, June 21,1993) (rejecting the union's demand to retain prior rights over work 

performed prior to the merger because "when work ofthe nature here involved on the MGA is 

transfened and integrated into the Comail system in implementation ofthe merger it will be 

difficult, if not impossible, to distinguish what work had previously been work restricted to or 

performed by former MGA employees"). 
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For the same reason, the ATDA's position set forth in Section B(3) of its Pre-

Hearing Submission is misguided. The ATDA proposes that the GTW dispatchers who do not 

transfer to Homewood at the time of consolidation retain, indefinitely, "the right to bid on 

positions at Homewood that dispatch trains over GTW tracks..." (ATDA Pre-Hearing 

Submission at 10). However, because the Canier intends to consolidate the work, it becomes 

illogical to refer to former GTW work. With the reorganization of dispatcher desks at 

Homewood consistent with the Canier's operational needs, the distinction between GTW work 

and IC work will blur almost immediately, and eventually may disappear entirely. As stated in 

Paragraph 4 ofthe Carrier's proposed implementing agreement, GTW dispatchers unable to 

exercise their seniority to obtain positions at Homewood will be offered clerical positions under 

the GTW/TCIU agreement and, of course, all affected employees will be eligible for protective 

benefits under New YorkDock. 

Second, the ATDA claims that transfened GTW dispatchers should remain pn a 

separate seniority roster and continue to work under their existing ATDA agreement. But, the 

factual predicate for that argument is similarly flawed: 

Because the GTW system is not being integrated with the rest of 
the CN/IC system, there is no good reason to integrate seniority 
rosters or eUminate collective bargaining agreements at this time. 

(ATDA Pre-Hearing Submission at 8). Again, the ATDA's premise is simply wrong. It is true 

that Canier is not proposing to fully integrate the entire GTW and IC systems at tiiis time, but 

that is in no way inconsistent with the Canier's unambiguous intention to consolidate the work 

ofthe GTW and IC dispatchers, particularly in geographic areas where the rail systems do in fact 

overlap today. 
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If the GTW and IC dispatchers were to maintain separate seniority rosters and an 

opening becomes available on a reorganized desk dispatching trains over the lines of both 

traditional railroads, to which list would the Canier look to fill the position? If the GTW and IC 

dispatchers continued to work under two separate collective bargaining agreements, which 

agreement would cover employees working at such a consolidated desk? Any attempt to have 

one consolidated dispatcher workforce operating under two distinct seniority rosters and 

collective bargaining agreements would be rife with confusion. Such a state of affairs no doubt 

would provoke grievances and defeat the very efficiencies that justify the consolidation. 

The Canier's proposed implementing agreement provides for an equitable 

dovetailing of GTW and IC seniority rosters - a practical solution that has been endorsed by 

New York Dock Section 4 arbitrators. See, e.g., See Norfolk & Western Ry. Co. v. BRS, NYD § 

4 Arb. (LaRocco, Feb, 9,1989). Similarly, the Carrier proposes to place the consolidated GTW 

and IC dispatchers under a single coUective bargaining agreement-the only workable solution 

where, as here, the work of two previously-separate groups of employees will be co-mingled at a 

single location under common managers. As explained in detail in the Carrier's Pre-Hearing 

Submission, the "controlling canier" doctrine mandates that this Arbitrator apply the existing 

agreement in place at the receiving location- the ICTDA agreement, 

2. Absent Agreement By the Parties, the Arbitrator May Not Award the 
Enhanced Protective Benefits Demanded by the ATDA. 

New York Dock piovidss perhaps the most generous employee protection 

recognized by American law. During these challenging economic times, when mass layoffs and 

reductions in wages and benefits have become an everyday occunence. New York Dock assures 

rail employees affected by an STB-approved transaction (including all ofthe GTW dispatchers at 

18 

P0789 



issue in this case) with six (6) years of protection, in addition to relocation benefits that appear 

exceedingly generous by today's standards. 

As explained inthe Canier's Pre-Hearing Submission, the Canier's initial 

proposed implementing agreement contained certain enhanced relocation benefits - above and 

beyond the normal New York Dock benefits - in an effort to secure a quick and amicable 

agreement that would permit the Canier to implement the dispatcher consolidation and begin 

enjoying the efficiencies ftom the consolidation. Also as detailed in the Canier's Pre-Hearing 

Submission, the ATDA was principally responsible for dragging out the New York Dock 

bargaining process months beyond the normal bargaining period. When the ATDA finally 

provided its full counterproposal, it became obvious that the ATDA was diametrically opposed 

to the very premise ofthe consolidation - the actual consolidation ofthe GTW and IC 

dispatchers' work. The ATDA's unwavering opposition has persisted to this day. Parties to an 

implementing agreement frequentiy wUl have disagreements over details affecting the 

assignment and selection of forces, and the 30-day bargaining period is intended to permit the 

parties time to resolve such differences. But, the parties here are not dickering over details. The' 

ATDA rejects the core premise ofthe consolidation. 

The simple fact is that ATDA refused to accept the enhancements to New York 

Dock offered by the Carrier in order to obtain a voluntary implementing agreement. Having 

rejected the core concept behind such an agreement, the Organization cannot now complain that 

the canier will not offer enhanced benefits that were offered only to achieve a nonexistent 

voluntary implementing agreement. 

As explained in the Canier's Pre-Hearing Submission, New York Dock arbitrators 

have recognized that the arbitration process is designed to address the selection and assignment 
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offerees and, absent voluntary agreement by the parties, arbitrators lack the jurisdiction under 

Article I, Section 4 to impose an implementing agreement providing benefits greater than the 

aUeady generous benefits set forth in New York Dock. See Norfolk & Western R.R. Co. v. BRS, 

NYD § 4 Arb, (LaRocco, Feb. 9,1989); Conrail and Monongahela Ry Co. v. lAMAW, NYD § 4 

Arb. (Peterson, June 21,1993). Having rejected any concept of a voluntary implementing 

agreement, the Arbitrator must follow the standard New York Dock provisions. 

a. Pay Raises 

In Section B(S) ofthe ATDA's Pre-Hearing Submission, the ATDA argues that 

the GTW dispatchers "live primarily in Pontiac, MI" and should be given an across-the-board 

10% pay increase to reflect the allegedly-higher cost of living in Homewood, IL. Fu-st, as a 

factual matter, the ATDA is mistaken. However, only two (2) ofthe GTW dispatchers cunentiy 

reside in the atypically-depressed city of Pontiac. (See Frasure Decl. at f 10). More importantly, 

the New York Dock conditions plainly provide for wage protection - not wage enhancement 

based upon comparative costs of living. The ATDA is unable to cite to a single award in which a 

New York Dock arbitrator imposed an across-the-board pay increase in like circumstances and 

the ATDA's demand must be rejected. 

b. Spousal assistance 

The ATDA also seeks one year of job counseling and placement assistance for 

spouses of transfening GTW dispatchers. (ATDA Pre-Hearing Submission at 13). Again, the 

ATDA offers absolutely no support for this demand, which is plainly outside ofthe protections 

afforded by ̂ ew YorkDock. 
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c. Five Paid Days for "House Hunting Trips" 

Article I, Section 9 of New York Dock allows employees reimbursement for actual 

moving expenses plus an employee's "actual wage loss, not exceeding 3 working days." New 

York Dock makes no provision whatsoever for "house hunting trips." However, the ATDA, 

again without legal justification, demands five (5) paid days so that an employee may take up to 

two house hunting trips, as well as reimbtirsement for all travel expenses associated with such 

trips or a $2,500 lump sum, at the employee's option, (ATDA Pre-Hearing Submission at 14). 

This proposal, which will cost the Carrier at least $36,000.00, is outside ofthe protections 

afforded by New York Dock and therefore must be rejected. 

d. Eight Separation Allowances 

The ATDA further demands tiiat the Carrier fund "at least eight separation 

allowances," to be "offered in seniority order." (ATDA Pre-Hearmg Submission at 14). The 

admitted rationale behind this demand is to "bridge senior employees to retirement," in other 

words, to guarantee that those employees with the greatest ATDA seniority never need to work 

again. New York Dock is intended to provide affected employees willing to follow their work 

with wage protection - not to result in a windfall for employees who choose not to work at all. 

The law is clear that "employees who refuse to transfer witii available work are not considered 

'dismissed employees' and therefore are not entitied to either a 'dismissal allowance' or a 

'separation allowance' under the New York Dock Conditions," lAMAWand Guilford Transp. 

Indvtst.,WfD § 4 Arb. (O'Brien, Feb, 2,1987), The ATDA cites similar allowances tiiat were 

offered to DM&IR dispatchers in 2005, However, the ATDA neglects to explain that the 

allowances offered as part ofthe DM&IR consolidation with WC were part of ZL voluntary 

agreement pursuant to which the work was transferred. (See Frasure Decl. at \ 2), Because 
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artificial "separation allowances" are outside ofthe protections afforded by New York Dock, the 

Arbitrator may not impose such allowances in an implementing agreement. 

e. Lump Sum Monetary Relocation Packages 

Fmally, the ATDA proposes "lump sum" relocation packages worth $40,000.00 

or more for each transferred GTW dispatcher who owns his home and total packages worth up to 

$92,000.00 for each transfened GTW dispatcher who rents his home. (ATDA Pre-Hearing 

Submission at 15-16). However, Article I, Sections 9 and 12 of A'iew York Dock.pvovide clear 

and concise relocation benefits and the Canier's proposed implementing agreement ensures that 

transfening employees will receive the full relocation benefits to which they are legally entitied. 

However, "[i]t is beyond the jurisdiction of an arbitration board, such as this, to award an 

increase in the prescribed moving allowance, absent authority ofthe parties to make a 

determination on such a matter." Conrail and Monongahela Ry. Co. v. lAMAW, NYD § 4 Arb. 

(Peterson, June 21,1993). 
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IV. CONCLUSION 

For all ofthe reasons set forth herein, as well as in the Canier's Pre-Hearing 

Submission, the Carrier respectfully submits that the Arbitrator must reject the ATDA's 

proposed implementing agreement and impose the Canier's proposed implementing agreement 

in its entirety. 

Respectfully submitted. 

Cathy Cortez 
Senior Manager - Labor Relations 
17641 Soutii Ashland 
Homewood, IL 60430 
Tel: (708) 332-3570 
Fax:(708)332-6737 
Cathy. Cortez@cn.ca 

tobert S. Hawkins 
Joseph P, Sirbak, II 
Buchanan, Ingersoll & Rooney, P,C, 
Two Liberty Place, Suite 3200 
50 S. 16tii Sfteet 
Philadelphia, PA 19102 
Tel: (215) 665-8700 
Fax:(215)665-8700 
robert.hawkins@bipc,com • 
joseph,sirbalc@bipc.com 

Dated: December 4,2009 
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James M. Guinivan 
HARKINS CUNNINGHAM LLP 
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Washington, D.C. 20006-3804 
(202) 973-7600 

October 30,2007 
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Finally, after consummation ofthe CN/EJ&EW Transaction, customers of EJ&E 

would no longer be served by the subsidiary of a major integrated steel producer, whose 

operations are oriented primarily to the needs of that producer, but would be served by an 

industiry-leading transportation company with a proven t:ack record of customer service, 

a rail network extending to three coasts in North America, and an extensive equipment 

pool that would become available for service on EJ&E's lines. CN views the EJ&E lines 

as a strategic investment, and it would have the interest and resources to make longer-

term investments in plant, equipment, and systems as they become needed to maintam the 

long-term stability and viabiUty of EJ&EW as part ofthe CN system. The initial 

investments that CN plans to make ui the EJ&E lines are discussed in the Operating Plan 

(Exhibit 15 to the Application) and in the accompanying Verified Statement of David L. 
« 

Novak. 

BRIEF SUMMARY OF TRANSACTION 
(SECTION 1180.6(a)(l)(i)) 

The Parties 

CNR was mcorporated in 1919 as one of Canada's two transcontinental railroads, 

extending ftom Halifax on the Atiantic to Vancouver and Prince Rupert on the Pacific. 

DWP, which has been a CN subsidiary since 1919, extends the CN system ftom the 

intemational border at Duluth Junction/Ranier over DWP's own lines to Nopemmg 

Junction, MN. Since 1923, the CN system has also included GTW, which extends CN's 

system to Chicago ftom the intemational border at Port Huron/Samia and 

Detroit/Windsor. 

In 1999, recognizing the growing importance of north-south trafBc to the North 

American economy and achieving the goals ofthe North American Free Trade 

17 
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' See Canadian Nat'l Ry - Control-IIL Cent. Corp., A S.T.B. 122,131,142 
(1999). 

18 

Agreement ("NAFTA"),' CN acquired IC in order to position itself to better serve this | H I 

growing market by extending its system from Chicago to the Gulf Coast. As a result of 

that transaction and of CN's 1998 marketing alUance witii The Kansas City Southem 

Railway Company ("KCS"), CN has become part of a NAFTA rail network offering 

shippers access to Kansas City Southera de Mexico, S.A, de C.V. ("KCSM"), Mexico's 

largest raU system. In 2001, CN acquired WCL and its affiUates, and in 2004 it acquired 

the GLT carriers including DMIR, thus providing CN with a connection between 

Chicago and tile CN lines west ofthe Great Lakes. In the GLT transaction, CN also 

acquired B&LE and P&C Dock, which, together with CN's ownership of DMIR and 

Great Lakes i'leet, LLC (a water carrier operating on the Great Lakes), provides CN a 

continuous supply chain for iron ore moving ftom the Missabe Iron Range of Minnesota 

to the Union Railroad Company, which serves the Edgar Thompson Steel Works of 

United States Steel Corporation ("USS") in Braddock (near Pittsburgh), PA. 

EJ&E is a Class II railroad with a history dating back to the 1880's. The initial 

railroad that would become the present-day EJ&E was incoiporated in 1884, and began 

operations two years later, running between Joliet and Aurora. Through a series of 

mergers and acquisitions, by 1891 EJ&E was running between Waukegan, IL and 

McCool, IN, just east of Griffith, IN. Constmction in and around Gary continued through 

tiae end ofthe 19th Cenfaary, and in 1901 EJ&E was purchased by USS. 

EJ&E was owned and operated by USS ftom 1901 untU 1988, when, as part of a . 

financial restructuring, it became, along with a number of o1^^, transportation companies 

owned by USS, a subsidiary of a new holding company, Transtar, Inc., which was in tum 
• 
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PURPOSE OF THE TRANSACTION 
(SECTION 1180.6(a)(l)(iii)) 

22 

P 
P 
P 
P 
P 

P 

CN has three primary purposes in pursuing the acquisition of EJ&EW. The first 

is to improve CN's operations in and beyond the Chicago area by providing CN with a 

continuous rail route around Chicago, under CN's ownership, that would connect the five -

CN Unes that presentiy radiate ftom the City. This would increase CN's operational 

flexibility for traffic moving ftom, to, and across the Chicago tenninal and reduce CN's H j 

dependence on suboptimal inftastmcture, such as the St. Charles Air Line, or trackage 

rights over other caniers, such as the IHB and BRC, for such movements.̂  

In addition, the acquisition of EJ&E's rail assets would make available to CN H j 

EJ&E's Kirk.Yard -̂  an automated classification facility at Gary, IN, with its 109 tracks 

and 95 track-mUes - as well as its smaUer facilities at Joliet and Whiting. This would 

permit CN to rationaUze its yard operations in the Chicago area by consolidating car H 

classification work at Kirk and East Joliet Yards that is now canied out at CN's Glenn, 

Hawthorne, and Markham Yards, and by reducing use of BRC's Clearing Yard. 

Fmally, CN's system would benefit ftom the fact that EJ&E provides an 

important supply line for the North American steel, chemical, and petirochemical 

uidustries, as weU as for Chicago area utilities and others. CN expects that the 
r 

acquisition of EJ&EW would allow it to develop closer and more extensive relationships 

with companies in and serving those industries. 

P 

P 
P 
P 
P 
P 
i 

' Similarly, one of the chief reasons for CN's acquisitions of DMIR in 2004 and ' , ^ 
of WC in 2001 was to secure ownership ofthe routes used for CN fteight between H 
Nopeming Junction, MN, and South Itasca, WI, and between Superior, WI, and Chicago, 
IL. 
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CN intends to integrate these personnel under a single agreement, CN would need the 

operational flexibility to utiUze poUce personnel at any point on the combined CN/EJ&EW 

system where police protection is needed. W^ 

Yardmasters. - Yardmasters are employed at various locations in tiie greater 

Chicago area by IC. EJ&E employs yardmasters at Kirk Yard and Joliet, which would be 

transfened to EJ&EW and thus acquured by CN. (EJ&E also employs yardmasters at Gary MiU H i 

today, and after the Transaction, its Gary Railway successor would continue to do so.) CN 

continues to study the consolidation of yardmasters, and may do so at a later date. 

Train Dispatching. - CN presently operates three separate train dispatching [ p i 

centers in the United States. IC and CCP trains are dispatched ftom the Region Operations 

Center in Homewood, Illinois. Trains on DWP, WC and DM&IR lines are dispatched ftom a 

dispatching center in Stevens Point, Wisconsin. GTW and B&LE trams are dispatched ftom j ^ 
r 

Troy, MI. All of CN's existing dispatching centers in the U.S. utiUze similar equipment. 

On EJ&E, trains are dispatched from an office at Joliet, using different 

equipment. CN intends to centralize the train dispatching fimction to Homewood in a phased 

approach. 

P 

P 
P 
P 
P 
P 

Conclnsion. 

The preceding are the foreseeable changes that are necessary to achieve the goals 

ofthe Operating Plan and to achieve the increases in efficiency and enhanced transportation 

benefits to the public made possible by the Transaction. It is likely that other additional | H 

coordinations that would provide improved service and efficiencies and which are directiy 

related to and grow out of or flow fix)m the Board's approval may become apparent and would 
t 

be implemented by the combined CN/EJ&EW system. These additional coordmations may H 

result in additional changes that might affect collective bargaining agreements or Railway Labor " 

P 
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EXHIBIT 13 - OPERATING PLAN 

1.0 INTRODUCTION 

1.1 Purpose and Scope 

This Operating Plan describes how the railroad system tiiat wiU result fix>m the 

CN/IC Transaction will operate to serve its customers. The Qperatmg Plan focuses on the 

changes that will result from tiie Transaction and describes how CN/IC wiU manage those 

changes. Tbe Plan is divided into the foUowing principal subject areas: 

• Development of the Operating Plan 

• Patterns of Service 

• Yard and Tenninal Changes and Consolidations 

• Impacts on Traffic Densities 

• Track Work and New Construction 

• Impact on Passê nger and Commuter Service 

• Equipment Requuements and Utilization 

• Centralized Functions 

• Coordination of Equipment Maintenance 

• Coordination of Maintenance of Way 

• Safety Integration 

• Operating Organization 

• Management Infonnation Systems/Communications 

• Purchasing 
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CN and IC are acutely aware of the importance of high-quality customer 

service operations, and they recognize the need for very careful implementation df the 

integration of their two customer service operations. Accordingly, at least as an initial 

matter, the merged network expects to mamtain the customer service organization and 

facilities that the raikoads have ui place today. As described elsewhere in this Operating 

Plan, improved CN/IC data transfers regarding train and car status on each network wUl 

provide improved visibility of traffic across the systems on day one of the implementation 

period. 

Over time, as the SRS system is implemented across the noierged network and 

opportunities present themselves for greater mtegration and efficiency, CN/IC will take 

advantage of tiiose opportunities, but not at tiie expense of quality service. Shippers, 

however, can expect significant logistical savings from the increasingly precise and 

comprehensive customer service tiiat the merged system wUl be able to provide. 

10.2 Train Dispatchii^ 

The train dispatching fimction is of central importance for both the efficiency 

and the safety of rail operations. Currentiy, IC trains are dispatched from the Network 

Operations Center in Homewood, lUinois. CN system trains moving over the physicaUy 

discrete GTW and DWP lines are dispatched from separate centers in Troy, Michigan, and 

Pokegama Yard near Superior, Wisconsm, respectively. 

The three dispatching centers utilize separate train control and information 

systems and somewhat different operating practices. The CN/IC combination offers the 

51 
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opportunity to unify the dispatching facUities and practices of these three U.S. raU operations 

in a manner that wiU improve efficiency, service and safety. 

Currently, IC maintains six full-time and one part-tune dispatchmg desks at 

Homewood, and controls drain movements utiUzing the Digicon traffic management system. 

GTW's Troy center maintains four fiiU-time desks and employs flie TDPro CAD system. 

The much smaUer DWP line requues only one desk and maintains a hard-wne panel for train 

control on a portion df the line. GTW and DWP dispatchers coordinate train movements on 

U.S. lines with activity occurring on the rest of the CN system through communications witii 

CN dispatching centers in Edmonton and Toronto. 

The CN/IC Transaction offers the opportunity to consolidate the dispatching 

fimctions for the IC, GTW and DWP lines, resulting in substantial savings and improved raU 

service and safety. Following approval of tiie Transaction, CN/IC will consoUdate the 

dispatching function at Homewood. The appropriate steps and tunetable wiU be detailed in 

the Safety Integration Plan. 

CN/IC intends to consolidate the dispatching fimctions as weU as to imify 

operating practices. CN/IC wUl accomplish the physical relocation, the training of various 

dispatching systems, and the unification of operating practices in distinct steps. 

As an initial step, the GTW and DWP offices wiU be relocated to Homewood. 

As part of this step, the DWP dispatching wUl be combined with an appropriate GTW 

dispatching desk. Thus, for a short period at the beginning of implementation, CN/IC wiU 

employ three dispatching operations at Homewood. This will faciUtate communications 

between the dispatchers in the interim period. This interval wUl also provide the time 

• = " - ' • • • • # 
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necessary for the second step, the production of, and training on, a combined operating 

practices rule book. Modifications wUl be made to tiie existmg dispatching systems, TDPro 

CAD and Digicon, to accommodate changes to these operating practices. CN/IC wUI 

provide training in the unified operating practices for all affected personnel. CN/IC will 

work closely with FRA in planning and implementing fhese changes. 

CN is exploring whether to implement a new state-of-the-art dispatching 

system, the RaU Traffic Management System (RTMS), to control train operations on its 

existing network. At an appropriate time, CN/IC also wiU extend RTMS to its U.S. lines at 

no additional cost. EventuaUy, the entire Nortii American CN/IC raU system wUl be 

controlled usmg a single, state-of-the-art system. This plan wUl maximize the efficiency and 

safety of CN/IC's cross-border tiraffic flows. After RTMS is unplemented and fuUy tested, 

the existing TDPro CAD and Digicon systems wiU be phased out. 

One of CN/IC's highest priorities is to avoid any possible service disruptions 

or safety concems during the implementation of tbis systemwide upgrade. For this reason, 

CN/IC wiU carefiilly test and wiU thoroughly train its personnel m RTMS, as well as ih its 

harmonized operating practices, before any cutover to new operations. 

As a result of this upgrade and integration, CN/IC wUl achieve significant 
0 

unprovements in the efficiency and safety of train operations, as well as compensation 

savings of about $2.8 mUlion annuaUy. 
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utilize Battle Creek crews, and to maintam one common extra board at Battle Creek, to protect 

aU service originating at Battle Creek, both eastbound and westbound. 

3. Train Dispatching 

Jj. ,1 There are three separate train dispatching centers on tiie combined CN/IC 
m 
"̂  !|![ United States rati system ~ IC trains are dispatched from the Network Operations Center m 

' Homewood, Illinois, and CN trains on GTW and DWP Imes are dispatched from separate 

centers in Troy, Michigan, and Pokegama, Wisconsin. These three dispatching centers utilize 

separate train control and mformation systems and somewhat different operating practices. 

AppUcants wiU need to consolidate these dispatching facUities and practices, in a manner that 

wiU best utUize Applicants' work forces to improve efficiency, maxunize the opportunity for 

backup relief, and consequently optunize customer service and safety, in order to unplement 
i ' 

the Transaction. Section 10.2 of the Operating Plan describes the process through which 

Applicants wiU consolidate the three existing train dispatching facUities into IC's facUity in 

Homewood. In order to achieve these changes and efficiencies, it wiU be necessary to bring 

these dispatching groups under a single collective bargaining agreement with a single seniority 

roster. 

4. Crew Management 

CN performs crew management functions for GTW in Troy, Michigan, and 

Toledo, Ohio, and for DWP in Pokegama, Wisconsin. IC's crew management center is 

located ui Homewood, Illinois. CN wiU consolidate GTW and DWP crew caUing and 

timekeeping functions into IC's Homewood facility. CN/IC wiU utUize a single crew 
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CN - IC Labor Impact Statement 

ggj. Location 

7~~]roit 

T~v 
T- , 
-L_J^ 

T~V 
§on 

^ iophis 
^ h i s 

^ tegama 

jlle Creek 
•* Se Creek 
1 iile Creek 

Tit 
3 itle Creek 

llie Creek 
^ ^ewood 

- > 
' 1 

Vgama 

•* «gama 
2~llralia 
T~)l'raUa 
^anpaign-
T>paign 
T~^paign 
T^go 
1 S!gp 
2 380 
3 Ĥ iir 

2 »!_ 
1 ^ 
3 S L 
1 JjnRouge 
1 JeCreek 

MI 
MI 
MI 
MI 
MI 
MS 
TN 
TN 
WI 
MI 
MI 
MI 
MI 
MI 
MI. 
IL 
MI 
MI 
WI 
WI 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
KY 
KY 
KY 
LA 
MI 

Classification 

Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Nonagreement 
Railway Supervisors 
Railway Supervisors 
Railway Supervisors 
RaUway Supervisors 
Sheet Metal Workers 
Sheet Metal Workers 
Train Dispatchers 
Traui Dispatchers 
Tram Dispatchers 
Train Dispatchers 
Train Dispatchers 
Trainmen 
Trammen 
Trainmen 
Trainmen 
Trainmen 
Trainmen 
Trammen 
Trainmen 
Trammen 
Trainmen 
Trainmen 
Trammen 
Trainmen 
Trainmen 

Jobs 
Trans
ferred 

6 

4 
1 

5 

19 

3 

Jobs 
Abol
ished 

1 
7 

4 
1 

1 

8 
1 
2 

5 
12 

3 

20 

Jobs 
Created 

1 
1 
3 

8 
2 
4 
7 
4 
9 
5 
4 
3 
1 
1 
4 
3 

Transferred To 

Homewood 

Homewood 
Memphis 

Homewood 

Homewood 

Homewood 

, 
• 

IL 

IL 
TN 

IL 

IL 

IL 

Year 

1 
1 
1 
2 
3 
2 
1 
2 
1 
1 
1 
1 
3 
1 
1 
2 
1 
1 
1 
1 
2 
3 
1 
2 
3 
1 
2 
3 
2 
1 
2 
3 
2 
1 

7 of 8 
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In the Matter of: 
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CANADIAN NATIONAL RAILWAZ COMPANY, GRAND TRUNK CORPORATION, 
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BRIEF OF AMERICAN TRAIN DISPATCHERS DEPARTMENT - BLE 

Michael S. Wolly 
ZWERDLING, PAUL, LEIBIG, 
KAHN, THOMPSON & WOLLY 
1025 Connecticut Avenue, 
Suite 712 
Washington, D.C. 20036 
(202) 857-5000 

Attorney for ATDD 

NW 

The American Train Dispatchers Department of the 
International Brotherhood of Locomotive Engineers ("ATDD") 
represents employees of the Grand Trunk Western Railroad in the 
craft or class of train dispatchers. 
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BEFORE THE SURFACE TRANSPORTATION BOARD 
ATDD - 6 

In the Matter of: 

Finance Docket No, 33556 

CANADIAN NATIONAL RAILWAY COMPANY, GRAND TRUNK CORPORATION, 
AND GRAND TRUNK WESTERN RAILROAD INCORPORATED — CONTROL — 
ILLINOIS CENTRAL CORPORATION, ILLINOIS CENTRAL RAILROAD 
COMPANY, CHICAGO, CENTRAL AND PACIFIC RAILROAD COMPANY, AND 
CEDAR RIVER RAILROAD COMPANY 

BRIEF OF AMERICAN TRAIN DISPATCHERS DEPARTMENT - BLE 

The American Train Dispatchers Department of the 

International Brotherhood of Locomotive Engineers ("ATDD") 

submits this brief in support of its position that the proposed 

transaction should be rejected unless the conditions described 

below are attached to the Board's approval. 

The Board Should Reject the Application Unless the Carriers 
Are Required to Honor Existing Protective Agreements 

As ATDD explained in its Comments, every train dispatcher 

emplo;3̂ ed by Grand Trunk Western Railroad Company (GTW), the 

Detroit, Toledo s Ironton Railroad Company (DTI), and the Detroit 

and Toledo Shore Line Railroad Company (DTSL) who was in active • 

status on August l, 1986 enjoys protection from wage loss for any 

reason other than those set forth in Article I, Section 5(c) and 

6(d) of the New York Dock conditions "until [he/she] qualifies 

for early retiree major medical benefits provided under Group 

P0812 



Policy GA-45000. See ATDD Comments at 1-4. This is more 

commonly known as "lifetime protection". Id. at 2. This 

protection was established in connection with ICC Finance Docket 

No. 28676. 

ATDD and GTW are also party to a 1996 agreement that allows 

all train dispatchers who might be subject to losing their jobs 

to choose "voluntary furlough status." Id. at 2-3. The 

agreement allows covered employees to elect that option either 

(a) subject to .recall to service when the active workforce falls 

below 21 train dispatchers and "receive a monthly furlough 

allowance equivalent to seventy-five percent (75%) of the 

employee's average monthly earnings" computed in accordance with 

a formula in the agreement, or (b) not subject to recall, ih 

which case a 60% monthly allowance applies. Both allowances last 

until the employee is recalled to service, has filed for 

disability annuity under the Railroad Retirement Act, first 

becomes eligible for an unreduced annuity under the Railroad 

Retirement Act, or dies, but the employees who agree to be 

subject to recall are protected for the rest of their railroad 

careers; the protection for those who are not subject to recall 

expires in 2003."' There are 15 GTW train dispatchers on 

voluntary furlough status, all subject to recall. 

The Application does not mention these existing protective 

arrangements or how the Applicants intend to treat the covered 

^ Employees on voluntary furlough status suffer no 
diminution in health, welfare, dental, and 401(k) plan benefits. 
ATDD Comments at 3. 

P0813 



employees in the event the proposed transaction is approved. 

However, in their Rebuttal, the Applicants repeat a statement 

from their answers- to interrogatories posed by the Allied Rail 

Unions to the effect that affected employees would be permitted 

to elect to continue to receive benefits enjoyed under F.D. 28676 

"consistent with the principles established under Article I, 

Section 3 of New York Dock." Rebuttal Vol. IA at 191. Based on 

this interrogatory response, the Applicants maintain that it is 

"unnecessary and inappropriate" for the Board to consider ATDD's 

request for a condition expressly confirming that this 

transaction may not proceed unless those prior protective 

agreements are preserved. Id. 

In fact, the issuance of a blanket condition that assures 

the preservation of existing protective arrangements is 

appropriate here. The protective agreements that ATDD seeks to 

preserve were negotiated as part of the carriers' compliance with 

conditions imposed by the ICC in earlier transactions. Had the 

ICC not allowed those transactions to occur, CN's U.S. operations 

on the GTW, DTI and DTSL might not have developed to their 

current operating levels. The agreements with ATDD and other 

unions were integral to those CN-controlled carriers becoming 

what they are today. 

The clear implication to be drawn from CN's position is that 

it wants to escape from those obligations. The carier is now not 

bashful in admitting to the Board, without identifying any 

specific agreement provisions, that "some provisions contained in. 
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protective agreements may themselves represent impediments to a 

Transaction, and can and should be overridden." Rebuttal Vol. IA 

at 192. 

CN easily could have told the Board what it intends in this 

regard. Instead, it is lying back and assuring the Board that 

this can be deferred to another day. We submit that the 

Applicants know exactly which existing protective agreements they 

intend to try to avoid or evade. (If there were none, the 

carriers simply, would have said so.) 

The Board should resolve this issue up front. The carriers 

have not made even the barest showing that it is necessary for 

thera to override those agreements in order to effectuate the 

transaction. The Board should reject the Application unless the 

Applicants are required not to disturb the protective 

arrangements that resulted from earlier consolidations of the 

carriers that are part of CN. 

The Board Should Reject the Application 
Unless The Applicants Are Required to Continue 

To Control Rail Traffic On Their Domestic Lines From Irain 
Dispatching Offices Located in the United States 

The Board is well-aware that the Federal Railroad 

Administration considers the transfer of train dispatching 

responsibilities over domestic trackage to train dispatchers 

located outside U.S. borders to be inconsistent with the 

interests of safety. Most recently, in connection with Finance 

Docket No. 31700 (Sub-No. 13) CANADIAN PACIFIC LIMITED, ET AL.-T 

PURCHASE AND TRACKAGE RIGHTS ~ DELAWARE & HUDSON RAILWAY COMPANY 

4 
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(December 4, 1998)("CP/DSH"), the Board stayed a transfer of 

train dispatching from Milwaukee to Montreal in deference to such 

safety concerns expressed by the FRA. 

The Board now has in the record...a definitive 
statement from the FRA that these positions should not 
be moved. Given this statement by FRA that the 
transfer of these positions could adversely affect rail 
safety, we will not allow their transfer to go forward 
under the authority of our labor conditions. 
Therefore, the carriers are hereby ordered to refrain 
from consummating their transaction by effecting these 
transfers until we have been advised that the safety 
concerns of FRA have been satisfied. 

The FRA is considering initiating a rulemaking that will 

establish a blanket prohibition on such cross-border transfers. 

The Applicants here have stated that they "have no plans to 

transfer any dispatching functions or responsibilities presently 

performed in the United States to Canada" and that therefore, 

"there is no issue for the Board to address." Rebuttal Vol, IA 

at 198. This representation should not lead the Board to defer 

consideration of the union's concern. Based on its experience in 

the CP/D&H situation, where there also was no present indication 

of carrier plans to transfer dispatching operations to Canada 

when CP sought approval to purchase D&H, the Board should ensure 

that Ehe carriers can not later interpret agency silence during 

the approval process as implicit recognition of a right to 

undertake such a cross-border transfer in the future. In the 

CP/DSH case, all parties concerned were put to considerable 

expense and anguish that could have been avoided early-on by a 

definitive statement by the FRA and the Board. It is now clear-

that both agencies recognize the significance of the safety 

5 
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issues raised by cross-border rail traffic control. 

In the CP/DSH case, the FRA clarified its position against 

permitting the control of domestic rail traffic from outside the 

United States late in the day; the ATDD was able to bring this 

clear message to the Board's attention only two days before the 

transfer was scheduled to happen. Fortunately, the Board was 

acted to stop the carriers on the eve of the transfer. Such last 

minute filings can be avoided here. 

We are encouraged by the STB/FRA December 31 joint notice of 

proposed rulemaking which announces plans for greater cooperation 

in the future. That notice describes a process for FRA oversight 

of carrier compliance with Safety Integration Plans that underlie 

Board approvals of transactions like this one. It also provides 

for FRA to "provid[e] information to the Board during 

implementation of an approved transaction that will assist the 

Board in exercising its continuing jurisdiction over the 

transaction." STB proposed rule § 1106.4(4). See also FRA 

proposed rule § 244.17(f). Our satisfaction with that proposed 

process notwithstanding, in this particular transaction which 

involves the consolidation of a Canadian corporation with a 

domestic carrier, we consider it imperative that the Board not 

wait to address this issue. The Board should impose this simple . 

condition: 

The Applicants shall not in the future propose the 
transfer to Canada of any train dispatching operations 
over any rail lines located in the United States 
without first obtaining a written certification from 
the FRA that such transfer is consistent with the 
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operation of a safe and efficient rail transportation 
system as required by 49 U.S.C. § 10101(8). 

Not only is this condition totally in keeping with both agencies' 

proposed rules and this Board's responsibility for promoting a 

safe rail transportation system, it also will avoid the 

possibility of unnecessary proceedings in the future. 

In their Rebuttal, the Applicants say that even if they 

"were to consider at some time in the future the transfer of 

dispatching functions from the U.S. to Canada, they v/ould do so 

only with appropriate consultation with FRA." Rebuttal Vol. IA 

at 198. This ambiguous statement- should not cause the Board to 

brush the issue aside. The Board should not permit this 

transaction to go forward if there is any possibility that train 

dispatching over the thousands of miles of U.S. trackage in the 

combined system will be controlled from outside the borders of 

this country without FRA's express approval. 

The Board now knows from its CP/DSH experience that the 

policy and safety issues associated with a possible cross-border 

transfer of train dispatching are not simply conjecture. It 

should not approve the Application without enforceable assurances 

that control of rail traffic on domestic trackage remains in 

~ The Applicants do not say what they consider to be 
"appropriate" consultation. Nor do they say why simple 
"consultation" rather than FRA approval is adequate to satisfy 
safety concerns? In CP/D&H the carriers "consulted" with the FRA 
— they responded to an FRA inquiry about the proposed trasnfer 
to Canada; They maintained before this Board that nothing more 
was required of then to satisfy 49 U.S.C. § 10101 safety concerns 
and were about to implement the transaction when this Board 
stopped them. 
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facilities inside the United States subject to all applicable 

federal oversight and regulation. The condition ATDD proposes 

would satisfy that objective. 

The Board Should Reject the Application Unless the Carriers 
Preserve Existing Collective Bargaining Agreements 

The Applicants intend to transfer 19 ATDD-represented train 

dispatchers jobs from the GTW train dispatching center in Troy, 

Michigan to the train dispatching facility in IC's Network 

Operations Center in Homewood, IL. Application Vol. 2 at 204. 

Twelve positions at Troy will be abolished in the process. 

Application Vol. 2 at 279. 

They first propose to relocate the GTW and DWP offices, to 

Homewood and combine DWP dispatching with an appropriate GTW 

desk. For some time thereafter, the GTW and IC dispatchers will 

continue to function separately, albeit under the same roof. 

Application Vol. 2 at 177-178. As explained in the Safety 

Integration Plan ("SIP"), the these dispatchers "will continue to 

perform dispatching as though they were separate entities, albeit 

under the same roof." SIP at 67-68. The dispatchers controlling 

GTW and DWP movement 

will remain completely separate from those controlling 
movements on IC territory, and dispatchers will 
continue to dispatch their own territory using the 
equipment and processes with which they are familiar. 
Thus, the train dispatchers will not notice any 
difference in their day-to-day activities other than 
the fact that they will be working out of a different 
location. The changes will also be totally transparent 
to train operation and field forces, 

SIP at 68. 
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In these circumstances, and absent any presentation of 

evidence by the carriers in support of their position, the Board 

should reject the Applicants' contention that "[i]n order to 

achieve these changes and efficiencies, it will be necessary to 

bring these dispatching groups under a single collective 

bargaining agreement with a single seniority roster" 

(Application Vol. 2 at 204) before the actual consolidation of 

train dispatching operations occurs. 

Until such time when all train dispatching systems 

themselves are unified, the carriers should be required not to 

disturb existing collective bargaining relationships. As there 

will be separate dispatching operations, na disruption of the 

employees' collective bargaining agreements or representation is 

warranted. Any disruption of ATDD's existing representative 

status and agreements would undermine the stability of the 

labor/management relationship. That is inconsistent with 

achieving that goal. The Applicants claim that avoidance of 

"possible service disruptions or safety concerns during the 

implementation of this systemwide upgrade" is "[o]ne of CN/IC's 

highest priorities." (Application Vol. 2 at 178). Requiring 

the carriers to continue to honor all existing agreements with 

ATDD during the transition from multiple train dispatching 

systems to a single integrated system is consistent with that 

goal. 

In their Rebuttal, the Applicants assert that ATDD's 

position "is contrary to the principle that pre-transaction 
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representation arrangements are not a 'right, privilege or 

benefit' that must be preserved." Rebuttal Vol. lA at 203. What 

the Applicants ignore is the principle that no cba provision may 

be modified if the modification is not proven necessary to 

implementation of the transaction. Here, even assuming arguendo 

that no right, privilege or benefit is implicated, necessity is 

totally absent as the ATDD-represented train dispatchers are 

scheduled to continue to work independently from the other train 

dispatchers at -the Homewood facility, just as they did in Troy. 

As for later integrations, if they are directly related to 

Board approval of this transaction, the Board should insist that 

the rates of pay, rules, working conditions and all collective 

bargaining and other rights, privileges and benefits under 

applicable laws and/or existing collective bargaining agreements 

or otherwise will be preserved. 

CONCLUSION 

To summarize, ATDD opposes approval of this transaction 

unless the Board imposes conditions that assure that (1) train 

dispatching operations on all U.S. lines will not be transferred 

or otherwise relocated outside the United States as part of, in 

connection with, or as a result of the Board's approval, (2) 

protective arrangements already in place that guarantee ATDD-

represented workers a job for the remainder of their working 

careers will be unaffected by the transaction, and (3) that the 

rates of pay, rules, working conditions and all collective 
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bargaining and other rights, privileges and benefits under 

applicable laws and/or existing collective bargaining agreements 

or otherwise will be preserved. 

Respectfully submitted, 

iijJU 
Michael S. Wol] 
ZWERDLING, PAUi,—lifilBIG, 
KAHN, THOMPSON & WOLLY 
1025 Connecticut Avenue, NW 
Suite 712 
Washington, D.C. 20036 
(202) 857-5000 

Attorney for ATDD 

CERTIFICATE OF SERVICE 

This is to certify that a copy of the Brief of the American 
Train Dispatchers Department - BLE was served upon all parties of 
record by either hand-delivery or first class mail, postage 
prepaid, this 19th day of February, 1999. 

Michael S. Woi; 
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period, and affected employees could in some cases have the opportunity to fill other positions 

that might open up elsewhere in CN's U.S. operations. 

The Transaction would generate efficiency gains that would lilcely affect 

employment levels in three primary areas. 

First, as shown in the Labor Impact Exhibit set forth as Attachment B, the largest 

anticipated impact is in the area of general and administrative ("O & A") positions. CN intends 

to streamline duplicative administrative activities, including those performed by third parties. 

This would primarily affect executive and senior management personnel in Monroeville, PA and 

Duluth, as well as clerical ranks providing administrative services for the GLT Carriers. Ailer 

the Transaction, B&LE would no longer perform administrative work that it cunrently performs 

on behalf of OLE. CN has no current plans for workforce reductions on P&C Dock. CN intends 

to use employees now workmg across the CN system to perfonn rail accounting and finance 

functions now performed by GLT. 

Second, the CN/GLT Ttansaction would permit significant improvements in 

equipment utilization and maintenance activities. As newer cars and locomotives are integrated 

into the fleet ofthe combined system, maintenance requirements should drop. Further, as 

discussed earlier, under CN's current plan, heavy locomotive repair work would be relocated to 

the CN Woodcrest shop at Homewood, IL, where there is sufficient capacity to handle the 

additional work. Some employees would be offered the opportunity to follow this work (see 

Attachment B). CN plans to continue carrying out lighter locomotive and car repair work at 

existing DMIR shops at Keenan Yard and Two Harbors. 

Finally, in the transportation area, dispatching and crew calling offices may be 

combined with those in other CN locations, resuhing in some job reductions. Some employees 
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would have the opportunity to relocate to follow this work. The dispatching and crew calling 

offices would only be combined once systems have been put in place to ensure proper 

coordination of train movements across CN and the GLT Railroads. 

CN does not foresee that the exchange of trackage rights between DWP and 

DMIR, which CN proposes in order to enhance the flexibility of its operations on the parallel 

lines between Shelton Junction and Nopeming Junction, would result in any adverse effect on 

train and engine service employees. 

In all cases, CN would first attempt to make any necessary reductions through 

attrition. Where work opportunities require relocation of employees represented by labor 

organizations, CN would seek implementing agreements with those organizations that would 

allow the efficient use ofthe services of experienced employees at locations where job 

opportunities exist. CN has a strong track record in previous control transactions of voluntarily 

reaching implementing agreements with labor organizations, and sees no reason to expect any 

different outcome with the CN/GLT Transaction. Moreover, if any further Transaction-related 

reductions are required, eligible employees would be covered by employee protective conditions 

established in either New York Dock Ry. - Control - Brooklyn Eastern District Termmal, 360 

I.C.C. 60(1979), afTdsubnam. New YorkDoekRy, v. UnitedStates, 609F.2d 83 (2d Cir. 1979), 

or, in the case of trackage rights, Norfolk & Western Ry. - Trackage Rlgfits - Burlington 

Northern Inc., 354 I.C.C. 605 (1978), as modified by Mendocino Coast Ry. -Lease & 

Operation - California Western R.R., 360 I.C.C. 653 (1980). 

Management employees whose positions are eliminated as a result ofthe 

Transaction, and who are not offered a job opportunity elsewhere in the CN system, would be 

IS 
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across the CN/WC system tbroiigh contact with a single CSC or customer service representative. 

CNAVC's customer service will be designed to provide the same seamless efficiency as its train 

operations. 

93 Train Dispatching 

The train dispatching function is critically important fbr both the safety and the efficiency 

of rail operations. CN's principal dispatching centers are located in Edmonton, Toronto, 

Montreal, and Homewood (Chicago). ON also has smaller dispatching operations in Troy and 

Siiperior. 

WC's dispatching of U.S. operations is handled at Stevens Point; ACRI is dispatched 

fiom Steelton (Sault Ste. Marie), ON. 

As is common with other large raikoads, CN has different dispatching systems on 

different parts of its network. For years, those systems have worked safely and efficiently 

together to move trains across the CN network, and to and fiom CN's connections. Unrelated to 

the Transaction, CN is upgrading its existing dispatching system to a new common system for 

operations over the former IC and GTW lines. WC's different dispatching system and operating 

practices are integrated across its system in the U.S. Here again, WC's systems have worked 

well, both for train movements within its system and for hand-ofife to and firom its connections, 

including CN. Applicants have no plans to mtegrate the raihoads' existing dispatching systems 

during the three-year merger implementation period. 

9.4 Crew Management 

CN's principal crew management operations are in Moncton, NB, Edmonton, and 

Homewood. CN also has smaller crew management operations in Troy and Superior. WC 

operates a centralized crew management operation m Stevens Point. WC is installing a crew 

34 
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VERIFIED DECLARATION OF ROGER FRASURE 

1. My name is Roger Frasure. I am employed as Senior Chief - Chicago Division 
by Grand Trunk Westem Railroad Company (GTW), and together with its U.S. rail affiliates, the 
Carrier). I have been in that position for 12 years. In that capacity, I have personal knowledge 
generally ofthe Carrier's efforts to consolidate dispatching fimctions and, in particular, ofthe 
Carrier's current plan to consolidate the dispatching functions of the Grand Trunk Westem 
Railroad Company ("GTW") and the Illinois Central Railroad Co. ("IC") in Homewood, Illinois. 

2. The dispatching functions of the Duluth, Missabe & hon Range Ry. Co. 
("DM&IR") and the Duluth, Winnipeg and Pacific Ry. Co. (DWP) previously located in Duluth, 
Minnesota and Pokegama, Wisconsin, respectively, were consolidated in Stevens Point, 
Wisconsin, as part of the dispatching functions performed by the existing Wisconsin Central Ltd. 
("WC") dispatchers in Stevens Point in 2004 and 200S. In both consolidations, the Carrier was 
able to negotiate voluntarily implementing agreements with the representatives of the affected 
dispatchers. 

3. The dispatching functions of the Bessemer and Lake Erie R.R. Co. ("B&LE") 
were consolidated in Troy, Michigan along with the existing GTW dispatchers based in Troy 
shortly after the Cairier's acquisition of B&LE in 2004. 

4. The dispatcher functions of the Elgin, Joliet & Eastem Ry. Co. ("EJ&E") were 
consolidated m Homewood, Illinois, with the work of the existing IC dispatchers in July'2009. 

5. Recently, the Carrier has begun the process of consolidating its three remaining 
dispatching centers in Stevens Point, Troy, and Homewood, into the Carrier's Homewood 
Transportation Center. The Carrier announced in October 2007 that it would relocate the 
dispatchers then working in Stevens Point, Wisconsin to Homewood. At the time, the lines of 
the WC and the IC were not contiguous. As a result, the work of the WC dispatchers could not 
be combined feasibly with other raihoads, and there was no benefit to be obtained from 
consolidating the work ofthe WC and IC dispatchers, as opposed to merely relocating the WC 
dispatchers to Homewood. Thus, the Canier relocated the WC dispatchers to Homewood, but 
was unable to combine their work with that of the IC. 

6. The Carrier and the labor organizations representing the Carrier's operating crafts 
have executed an agreement, known as the Chicago Coordination Agreement, providing for 
wide-ranging reciprocal trackage rights in the Chicagoland area. With this landmark agreement, 
the Carrier has the right to operate trains originating on any one of the traditional lines 
throughout the geographic region encompassed by the Chicago Coordination Agreement. 
However, while a train and engine crew now is able to operate a train from Battle Creek, 
Michigan to Griffith, Indiana, and on to either Memphis or Winnipeg, foiu: separate dispatchers 
presently are required to assume responsibility for the train as it passes throu^ each of the ' 
historic dispatching territories in the Chicago Terminal. This results in obvious operational 
inefficiencies that would be eliminated by consolidating the work of the Carrier's dispatchers 
under a single collective bargaining agreement. 
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7. Once the work of the GTW and IC dispatchers is consolidated at Homewood, the 
Carrier will have the flexibility to reorganize the geographic scope of existing "desks," or teams 
of dispatchers assigned to dispatch trains over a particular geographic area, with the anticipated 
elimination at least one desk. Cross-training and eliminating restrictions tying the consolidated 
dispatchers to only the historical geographic boimdaries of previously independent railroads will 
allow the Carrier the flexibility to "baddTill" work from one desk to another in the event of 
storms, derailments, labor disputes affecting other carriers or other unanticipated circumstances, 
thereby protecting service and reducing costs. 

8. The Carrier also currently maintains an "extra board," available to fill in as 
necessary, for each of the IC and GTW dispatcher groups. Following the consolidation of the 
GTW and IC dispatcher, the Carrier will be able to combine the two extra boards and enhance 
the availability of trained, qualified dispatchers to cover absences. 

9. The consolidation of GTW and IC dispatching functions at Homewood will result 
in further efficiencies by eliminating the need for the Carrier to lease separate office space in 
Troy, Michigan and by permitting common management and information technology support 
functions. 

10. Based upon the Carrier's recent review of its records, only two of the GTW 
dispatchers currently reside in Pontiac, Michigan. Although differences in wage and benefits 
plans between GTW and IC make a direct apples-to-apples comparison difficult, GTW 
dispatchers on balance will eam the same or more after they are consolidated with the IC 
dispatchers and working under the ICTDA agreement. 

11. I have read the foregoing Verified Declaration, and I swear under penalty of 
perjury under the laws of the United States of America, that the foregomg is true and correct. 

Dated: December 4,2009 
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CANADIAN NATIONAL RAILWAY 

2800 LIVERNOIS, SUITE 300 
poeoxsozs 

TROY^MI «00y-50?5 

MARILYN J. KOVACS 
SENIOR MANAGER LABOR RELATIONS 

PHONE (248)7«)«{11 
FAX (248) 7406213 

GRAND TRUNK WESTERN RAILROAD INCORPORATED DULUTH, WINNIPEG S PACIFIC RAILWAY COMPANY 

September 27,1999 

Our Files: 8000-691 
8390-4-176 

Side Letter No. 6 

Ms. Ann Snyder, General Chairwoman 
Brotherhood of Locomotive Engineers 
American Train Dispatchers Department 
2120 Old Lane 
Waterford. Ml 48327-1333 

DearM5.Snyden 

This win confinn that the parties have fully and finally resolved the Troy, Michigan, relocation issue 
and grievance filed in behalf of ail ATDD employees. 

The Company also makes the commitment that the Train Dispatch OfTice will remain within the 
Detroit tri-county area (Wayne, Oakland and Macomb Counties) for a period of six (6) years fi'om the date 
ofthis Agreement, 

Yours very truly, 

M. J. Kovacs 
Senior Manager Labor Relations 

AGREED: 

Ann Snyder, Gelierai <^ i rwoman 

w:\hrVjniaraVd(14)teValde6 
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I. INTRODUCTION 

In its Post-Hearing Brief, the ATDA' bases its entire argument on a single factual 

assertion. The ATDA repeats, over and over again, that the CaiTier intends only to relocate the 

GTW dispatchers to Homewood, while leaving untouched their present work assignments. As 

the Carrier demonstrates yet again, this contention - the linchpin ofthe ATDA's argument - is 

wrong. The Carrier consistently has maintained that the purpose ofthe present transaction is to 

allow the work ofthe GTW dispatchers to be consolidated with the work ofthe IC dispatchers. 

Because the Carrier intends to implement a genuine consolidation of GTW and IC dispatching 

work, an override ofthe ATDA-GTW collective bargaining agreement, including the elimination 

of scope rules limiting the GTW dispatchers to dispatching trains only over the historic lines of 

the GTW, and the dovetailing of GTW and IC dispatcher seniority rosters, is necessary to 

achieve the efficiencies ofthe Control Transaction. Additionally, the enhanced benefits sought 

in the ATDA's proposed implementing agreement are beyond the scope of protections afforded 

by New York Dock and therefore may not be imposed by the Arbitiator absent an agreement of 

the parties. Finally, while the Carrier challenges the ATDA's mischaracterization ofthe parties' 

bargaining history, the parties' dispute on this point is ultimately irrelevant because all parties 

acknowledge that the terms ofthe appropriate New York Dock implementing agreement are now 

ripe for determination in this Section 4 arbitration proceeding. 

' Unless otherwise indicated, capitalized terms used herein shall have the same meanings 
attributed to them in the Carrier's Pre-Hearing Submission and Post-Hearing Submission. 
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II. FACTUAL INACCURACIES IN THE ATDA'S POST-HEARING BRIEF 

A. The Carrier Has Maintained Consistently That Its Intent in Implementing 
the Present Transfer of GTW Dispatchers to Homewood Was To Consolidate 
the Work of the GTW and IC Dispatchers. 

The ATDA seeks footing for its belief that the Carrier intends merely to relocate 

the GTW dispatchers to Homewood in the Carrier's 1998 application in the Control Transaction. 

At that time, over a decade ago, it was not operationally feasible to consolidate the work ofthe 

IC and GTW dispatchers immediately, since they utilized different traffic management systems 

and information systems. See IC Control Application at 51-52.̂  Due to these critical operational 

differences in 1998, the Carrier explained to the STB that it intended to first physically relocate 

the GTW dispatchers to Homewood and train all ofthe dispatchers on common dispatching 

systems. See id. at 51-53. After this "short," "interim" period, the Carrier explained, it would be 

in a position to achieve the fiill efficiencies ofthe Control Transaction by consolidating the work 

ofthe dispatching groups under a single collective bargaining agreement with a single seniority 

roster. See id. at 52-53, 204. 

By the time the Carrier issued its New York Dock Section 4 notice on February 3, 

2009, the IC and GTW were using the same dispatching systems and so today there is no need 

for a short, interim period of co-location prior to actual consolidation. (See 2nd Frasure Decl. at 

If 3).̂  Since the Carrier's acquisition of IC in 1999, the IC dispatchers have been trained and 

converted to several systems previously used by the GTW dispatchers, such as the TGBO 

system, the SRS mainframe computer system, and the TOPC train performance managing 

system. (See id.). While the IC and GTW dispatchers also used different train tracking systems 

* Relevant excerpts from the IC Control Application are attached hereto as Exhibit A. 
' The Second Verified Declaration of Roger Frasure is attached hereto as Exhibit B. 
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at the time ofthe Control Transaction, both groups of dispatchers now have been upgraded to the 

state-of-the-art TMDS Wabtec train tracking system. (See id). 

As discussed in the Carrier's opening Post-Hearing Brief, just a few months after 

the Control Transaction was approved by the STB, the ATDA bargained to obtain a temporary 

moratorium on the transfer of GTW dispatching work outside ofthe Troy area. (See Carrier's 

Post-Hearing Submission at 9, Ex. K). The Carrier agreed to the ATDA's proposed temporary 

moratorium, in part, because the differences in technology at the time would make it impossible 

for the Carrier to immediately achieve the efficiencies of truly merging the GTW and IC 

dispatchers. (See 2nd Frasure Decl. at T| 2). Technical and operational advancements during the 

intervening period eventually rendered obsolete the multi-step approach designed by the Carrier 

to address the circumstances existing in 1998. Because the IC and GTW dispatchers already 

have been trained on and upgraded to common dispatching systems, there is no longer any 

rationale for merely moving the IC and GTW dispatchers into a common building prior to 

actually integrating their work. 

In the currently independent GTW and IC dispatching operations, the technology 

in place allows the Carrier to perform workload studies to monitor if operations could be 

improved by redistributing territories between the existing desks. (See 2nd Frasure Decl. at 14). 

Based on ever-changing tralTic densities along the Carrier's rail lines, the Carrier periodically 

moves work among the existing desks. (See id.). For example, the Carrier recently recalibrated 

territory assignments among dispatcher desks due to a decline in traffic related to the auto 

industry. (See id). Once the GTW and IC dispatching operations are consolidated, the Carrier 

will be able immediately to begin reassigning territories between the former "GTW" and "IC" 

desks, as necessitated by the Carrier's business needs. (See id. at ^ 5). These reassignments of 
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work will blur the distinction between former GTW dispatching work and former IC dispatching 

work. (See id). The consolidation of work is likely to result in increased work opportunities for 

the current GTW dispatchers, who will be able to take on any excess traffic on the IC lines, and 

vice versa. (See id. at ^ 6). These operational efficiencies and enhanced work opportunities 

would be rendered imposible if the ATDA's proposed implementing agreement is imposed. (See 

id). 

The Carrier is puzzled by the ATDA's dogged insistence that the transaction 

sought by the Carrier in its Section 4 Notice and in this New York Dock arbitration proceeding is 

the mere relocation of GTW dispatchers to Homewood. ATDA seemingly expects that, by 

repeatedly misstating the Carrier's intent, it can change the nature ofthe consolidation. The 

Carrier's Section 4 Notice explicitly states that "it is necessary to consolidate the train 

dispatching operation ofthe [GTW and IC] into one location." (Carrier's Pre-Hearing 

Submission, Ex. 3) (emphasis added). The Carrier's Section 4 Notice goes on to explain that 

sixteen positions will be abolished in Troy and ten new positions will be created in Homewood. 

(Id.). The ATDA surely understands that the Carrier could not perform the existing GTW 

dispatching work, with less than two-thirds ofthe current number of employees, without actually 

merging the work ofthe IC and GTW dispatchers. 

In its veiy first set of meetings with the ATDA and ICTDA on February 5 and 9, 

2009, the Carrier explained its plan to consolidate the work ofthe IC and GTW dispatchers. (See 

Cortez Decl. at 4).'' One "smoking gun" proving that the ATDA understood the true purpose of 

the transaction is the February 6,2009 e-mail of Joseph Mason, a General Chairman ofthe 

ATDA. (See Carrier's Pre-Hearing Submission, Ex. 4). Thi-ee days after the Carrier's posting of 

" The Verified Declaration of Cathy Cortez is attached hereto as Exhibit C. 
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its Section 4 notice, and one day after the initial meeting between the Carrier and the ATDA, Mr. 

Mason reported to his fellow GTW dispatchers that: 

They want only two desks and would change tenitories on TD3 lo 
control Port Huron to Valpo, Desk 1 in Homewood would absorb 
Valpo west. TD2 would go back to the original territory plus the 
BLE RR. 

(Id.). In other words, mere days after the instant consolidation was announced, Mr. Mason 

understood that the Canier did not intend to simply pick up the GTW dispatching operation and 

relocated it, unchanged, to Homewood. The ATDA has understood from the beginning that the 

Canier intended to reorganize the existing dispatching desks, including the transfer of work 

between the former "GTW" desks and the former "IC" deslcs. The Canier never 

equivocated from this core purpose ofthe transaction. (See Cortez Decl. at H 5). 

B. The ATDA Mischaracterizes the Parties' Bargaining History and Was 
Principally Responsible for Delays In the Parties' Negotiations for a 
Voluntary Implementing Agreement. 

The ATDA contends that it was the Carrier, not the ATDA, that frustrated the 

bargaining process. (See ATDA Post-Hearing Brief at 9). In its initial Pre-Hearing Submission, 

the Canier described in detail its efforts to negotiate a voluntary implementing agreement with 

the ATDA and the ICTDA, as evidenced by the considerable conespondence between the 

parties. (See Canier Pre-Hearing Submission at 3-7). The Canier submitted that the unusually 

long delays, on balance, should be attributed to the ATDA, which benefited from the resulting 

delay in the consolidation ofthe GTW dispatchers in Homewood. There is no benefit to again 

recounting every communication between the parties, as there is no disagreement that the parlies' 

dispute over the proper terms of an implementing agreement is now ripe for adjudication by the 

Arbitrator. However, three points raised in the ATDA's Post-Hearing Brief conceming the 

parties' bargaining history merit a brief reply. 
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First, the ATDA blames the Carrier for the delays Ihiough March and April 2009 

because the Canier did not provide its written draft implementing agreement until shortly before 

the April 15, 2009 negotiating session. However, the undeniable record ofthe parties' 

communications shows that days after the Carrier first presented its proposal to the ATDA 

orally, Cathy Cortez, the Carrier's Senior Manager - Labor Relations, proposed four potential 

dates in March 2009. (Carrier's Pre-Hearing Submission, Ex. 5). The ATDA countered with 

two dates in April 2009. (Canier's Pre-Hearing Submission, Ex. 6). Ms. Cortez responded 

insisting that the parties meet earlier than April so as not to prolong the process and suggested 

four possible dates in February 2009. (Id.). The ATDA responded insisting on its originally-

proposed dates in April, but expressed a willingness to meet earlier, if a date became available. 

(Canier's Pre-Hearing Submission, Ex. 7). No interim dates became available, and the parties 

did not meet again until April 15,2009. While the ATDA is conect that Ms. Cortez agreed to 

provide a formal written draft implementing agreement in advance ofthe parties' next bargaining 

session (id.), the bargaining history does not support the ATDA's contention that the next 

bargaining session was delayed until April because ofthe Carrier's timing in providing the 

written draft. Instead, the bargaining history shows that, starting February 10, 2009, the Canier 

repeatedly suggested dates in February and March; the ATDA would not meet anytime before 

April 15, 2009; and, as the ATDA wanted, the next bargaining session was held on April 15, 

2009.' 

* The Canier fiirther submits that the ATDA overstates the role ofthe Canier's formal 
written draft implementing agreement, since Ms. Cortez orally informed the ATDA ofthe 
Canier's intent with respect to the dispatcher consolidation on February 5,2009. (Cortez Decl. 
at f 6). Naturally, if the ATDA had agreed to any ofthe earlier meeting dates proposed by the 
Canier, Ms. Cortez would have provided a written draft in advance of such meeting. (See id). 
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Second, on a related note, the ATDA contends that "when [the Canier] did finally 

complete the proposal, it didn't give it to the ATDA until the Union's representatives showed up 

for bargaining on April 15, not 'shortly in advance ofthe meeting' as the Canier declares." 

(ATDA Post-Hearing Brief at 10) (relying on Volz Decl. at TJ 4). In fact, Ms. Cortez forwarded 

the Canier's proposed implementing agreement to the ATDA the morning of April 14,2009. 

(See Cortez Decl. at H 6, Ex. 2). Ms. Cortez's e-mail of April 14, 2009 was sent to Mr. Volz, 

Mr. McCann, and Mr. Mason at the same e-mail addresses the parties used throughout these 

negotiations. (See, e.g.. Carrier's Pre-Hearing Submission, Ex. 10; Volz Decl., Attachment A). 

While the question of whether the ATDA received the Canier's draft proposal on the morning of 

April 14,2009 or the morning of April 15, 2009 is ultimately irrelevant to the issues before this 

Arbitrator, it demonstrates starkly the ATDA's inconect account ofthe parties' actual 

negotiating history. 

Third, the ATDA is incorrect that, following a conversation between Mr. Mason 

and Hunsdon Cary, the Canier's General Superintendent - Transportation, Mr. Cary and Ms. 

Cortez agreed to consider changing the Carrier's position on consolidating the GTW dispatchers 

under the IC collective bargaining agreement. In fact, Mr. Cary and Ms. Cortez responded that 

they would "work with the ATDA" to reach a voluntary implementing agreement, but never 

specifically referred to the ATDA's demand for the GTW dispatchers to continue working under 

a separate collective bargaining agreement than the IC dispatchers. (See Cortez Decl. at ̂  5). 

During negotiations, the Carrier never wavered from its long-held position that, in order to 

realize the efficiencies ofthe Control Transaction, the actual work ofthe GTW and IC 

dispatchers would be consolidated at Homewood under a single collective bargaining agreement 

with a single seniority roster. (See id.). 
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HI. LEGAL ARGUMENT 

A. The Carrier Satisfies the "Necessity" Test for Overriding the Existing CBA 
Rights of the GTW and IC Dispatchers. 

The Carrier and the ATDA both rely on the STB's seminal decision in CSXCorp. 

- Control - Chessie System, Inc. and Seaboard Coast Line Industs., Inc.,3 STB 701 (STB 1998) 

("Carmen III'), and the prior rulings relied on in Carmen III, as outlining the appropriate 

standards for determining whether the ovenide ofthe GTW and IC dispatchers' Railway Labor 

Act CBA rights is "necessary" to achieve the potential efficiencies ofthe STB-approved Control 

Transaction. (See Carrier's Pre-Hearing Submission at 8-9; Carrier's Post-Hearing Submission 

at 12; ATDA's Post-Hearing Brief at 1-2). Carmen III, which found the necessity test to be 

satisfied, recognized the longstanding rule that a CBA override is appropriate when necessary to 

carry out an STB-approved transaction, which results in underlying transpoitation benefits, such 

as "enhanced efficiency, greater safety, or some other gain" other than those derived from the 

CBA modification itself. (Canier Pre-Hearing Submission, Ex. 27 at 25-26,29) (internal 

citations omitted). Carmen III also reiterated the STB's position that "[a]rbiti'ators should not 

require the carrier to bear a heavy burden (for example, through detailed operational studies) in 

justifying operational and related work assignment and employment level changes that are 

clearly necessary to make the merged entity operate efficiently as a unified system rather than as 

two separate entities, if these changes are identified with reasonable particularity." (Id. at 27) 

(quoting Fox Valley & Western Ltd. - Exemption Acquisition and Operation - Certain Lines of 

Green Bay and Western R.R. Co., et a i . Finance Docket No. 32035 (Sub Nos. 2-6) (ICC Service 

DateAug. 10,1995)). 

The Canier once again submits that an ovenide ofthe ATDA's and ICTDA's 

CBA rights is necessary to realize the efficiencies ofthe Control Transaction. As explained in 

8 
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Section II (A) above, as well as in Sections 111(A)(1) and (2) ofthe Carrier's Post-Hearing 

Submission, at least since its application in the Control Transaction, the Carrier has intended to 

consolidate the work ofthe GTW and IC dispatchers in Homewood under a single collective 

bargaining agreement and single seniority roster. Doing so is necessary to achieve ftilly the 

efficiencies ofthe Control Transaction. A mere relocation may reduce certain overhead costs 

associated with maintaining separate physical locations, but a genuine consolidation ofthe GTW 

and IC dispatching work is required to reorganize the tenitories of existing desks, eliminate at 

least one dispatching desk, obtain the flexibility to "backfill" from one desk to another in the 

event of unanticipated disruptions, reduce the number of hand-offs between trains otherwise 

operating freely in the greater Chicagoland area under the Chicago Coordination Agreement, 

combine the separate dispatcher "extra boards" and enhance the availability of trained, qualified 

dispatchers to cover absences. (iSee Carrier's Post-Hearing Submission at 12-13). Eliminating 

positions made redundant by the Control Transaction and improving the Canier's ability to serve 

the public through increased operational flexibility are public benefits ofthe Control Transaction 

that will be thweuled if the GTW dispatchers are restricted to dispatching trains only over the 

GTW line and "walled off through a separate collective bargaining agreement and seniority 

roster, as proposed by the ATDA. 

The ATDA's argument against the override ofthe GTW dispatchers' CBA rights 

is based on the fatally flawed premise that the Carrier intends merely to relocate, rather than 

consolidate, the GTW dispatchers. For example, the ATDA inconectly contends that the Carrier 

has "al no time" since the Control Transaction indicated that it would be eliminating the short, 

interim pre-consolidation co-location period. "Consequently," concludes the ATDA, "the 

Canier has not shown that elimination ofthe ATDA CBA is presently necessary to effectuation 
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[sic] the move ofthe GTW dispatchers to Homewood." (ATDA Post-Hearing Brief at 4) 

(emphasis added). After curiously quoting its own Pre-Hearing Brief for the proposition that the 

GTW system is not being integrated with the rest ofthe Carrier's system, the ATDA goes on to 

argue that it is "premature" for the Canier to rely on the "operational flexibilities that arise 

naturally from combining work" because "there is no evidence that assignment of work across 

GTW-IC operating lines is imminent." (Id.). The ATDA even attempts to distinguish the 

considerable Section 4 arbitral authority relied on by the Canier on the ground that such cases 

involved the consolidation, co-mingling, or merger of previously distinct work. (Id. at 5-6). Yet 

that is exactly what the Carrier is seeking to achieve through this consolidation of GTW 

and IC dispatchers and, in claiming otherwise, the ATDA is simply putting the rabbit in 

the hat. 

As discussed in Section II (A) above, the Canier intended a "short," "interim" 

period of co-location due to technical and logistical hurdles to real consolidation at the time of its 

1998 application in the Control Transaction, but the Canier has since eliminated those 

impediments and has been completely forthcoming about its current intent to achieve a genuine 

consolidation, both in its Section 4 notice and in its subsequent negotiations with the ATDA and 

ICTDA. Another defunct impediment to the planned consolidation ofthe GTW and IC 

dispatchers was a bargained-for agreement between the Canier and the ATDA, in which the 

Canier agreed not to move the GTW dispatching work out ofthe Troy area for a period of six (6) 

years. (See Canier Post-Hearing Brief, Ex. K). One ofthe reasons that the Canier ultimately 

consented to the ATDA's proposal, four months after the STB's approval ofthe Control 

Transaction, was because the technical and logistical impediments to fiill consolidation 

prevented the Carrier from achieving the full efficiencies of the planned dispatcher consolidation 

10 
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at that time. (See Frasure Decl. at % 2). During the next round of collective bargaining in 2005, 

the ATDA served a Section 6 notice seeking to extend the Canier's commitment not to transfer 

the GTW dispatchers from tlie Troy area,̂  (See Cortez Decl. at Tl 2, Ex. 1). The ATDA was 

unable to obtain an extension ofthe "stay put" agreement in the parties' most recent round of 

bargaining. (See Cortez Decl. at ̂  2). The ATDA should not be permitted to obtain through 

arbitration that which it was unable to obtain at the bargaining table. 

The law is clear that "[c]aniers may invoke New York Dock to modify such CBA 

terms [as rates of pay, rules, and working conditions] when modification is necessary to obtain 

the benefits of a transaction that was approved as being in the public interest." Carmen III, 

Canier's Pre-Hearing Submission, Ex. 27 at 29 (quoting CSXCorp. - Control - Chessie System, 

Inc, and Seaboard Coast Line Industs., Inc., etal.. Finance Docket No. 28905 (Sub-No. 27) (ICC 

Service Date Dec. 7,1995)). Moreover, 49 U.S.C. § 11321(a), upon which the Railway Labor 

Act ovenide is founded, categorically states that a "rail carrier ... in that approved or exempted 

transaction is exempt from ... all other law ... as necessary to let that rail canier .,. carry out the 

transaction..." 49 U.S.C. § 11321(a) (emphasis added). See also Norfolk Southern Rail Co., et 

al. andBhd. ofMaintenance of Way Employes, et or/., NYD § 4 Arb. (Fredenberger, Jan. 14, 

1999) ("rights under the Railway Labor Act must yield to considerations ofthe effective 

implementation of an approved transaction") (emphasis added).' In other words, a New York 

Dock Section 4 arbitrator has a strict duty to impose an implementing agreement that carries out 

the approved transactions and allows the public benefits to occur. The Canier here has 

* Under the Railway Labor Act, collective bargaining agreements do not expire, but 
instead become amendable upon either party serving a notice, as provided by Section 6 of tlie 
Act. 5ee 45 U.S.C. §156. 

' The award iw Norfolk Southern Rail Co., etal. andBhd. ofMaintenance of Way 
Employes, et a/., NYD § 4 Arb. (Fredenberger, Jan. 14, 1999) is attached hereto as Exhibit D. 
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demonstrated with particularity the efficiencies to be achieved through the consolidation of GTW 

and IC dispatchers and submits that the Arbitrator is obligated to adopt an implementing 

agreement that permits such public benefits to be realized. 

B. The Carrier Proposes a Fair and Equitable Allocation of Forces and the Non-
Transferring GTW Dispatchers Should Not Retain GTW Seniority With 
Prior Rights to the Consolidated Homewood Dispatching Positions. 

Contrary to the ATDA's contention, the Canier is proposing an equitable 

allocation of forces for both the GTW dispatchers who are consolidated at Homewood and those 

who are not: Currently, under the ATDA collective bargaining agreement, the GTW dispatchers 

are paid a uniform annual salary of $74,894. (Cortez Decl. at ̂  9). Pursuant to the ICTDA 

collective bargaining agreement, dispatchers qualified on a desk earn a minimum of $70,000 

annually, which increases to a minimum of $75,000 annually after one year of service. (Id.). 

Because the Canier's proposed implementing agreement credits the transferring GTW 

dispatchers with their prior GTW service for this purpose, each transfening GTW dispatcher will 

receive a salary increase following consolidation. (Id.). 

Eligible GTW dispatchers who arc unable to transfer to Homewood also are 

treated equitably under the Canier's proposed implementing agreement. Those who fail to 

exercise seniority to other positions are provided, by the Canier's proposed implementing 

agreement, clerical positions under the GTW/TCIU agreement. (Carrier's Pre-Hearing 

Submission, Ex. 23 at f 4). The Canier, of course, was under no legal obligation to offer 

positions to these dispatchers, either during or after the New York Dock protective period. These 

GTW dispatchers will be eligible for fiill protection against wage losses for a period of six (6) 

years pursuant to New York Dock. Assuming, arguendo, that the wage discrepancy between 

GTW dispatchers and GTW/TCIU clerks cited by the ATDA might begin to adversely affect the 

12 
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non-transfening dispatchers six years from now, it is worth noting that immediate layoffs 

following corporate mergers unfortunately have become an everyday occurrence and these 

employees will have received extremely generous protections unheard of elsewhere in the 

American economy. 

Turning to the ATDA's demand for continued seniority rights for non-transfening 

GTW dispatchers, the ATDA's proposal is utterly unworkable since, as here, the Carrier intends 

to intermingle prior GTW and IC dispatching work. As such, it would be impossible to 

determine over which positions the non-transferring GTW dispatchers' continued GTW seniority 

would grant them prior rights. Attempting to implement the ATDA's demand also would 

frustrate the efficiencies ofthe transaction. See Norfolk Southern Ry. Co., et al. andBhd. of 

Maintenance of Way Employes, et al,'NYD § 4 Arb. (Fredenberger, Jan. 14,1999) at 7-8,11,13 

(eliminating the pre-existing seniority rights of transferred employees and rejecting the 

organization's demand for "flowback" rights whereby after initially bidding on a position on one 

ofthe three carriers involved, a furloughed employee could exercise seniority to a position on 

either ofthe other two carriers, because doing so "could impair establishment of a well-trained 

and unified work force" and "[w]hile employee choice is a laudable goal, it cannot be placed 

ahead of efficient implementation ofthe transaction"). 

The arbitral awards that ATDA relies upon in support of its claim for continued 

GTW seniority all are distinguishable from the present case on this point. In Seaboard System 

Railroad and ATDA, NYD § 4 Arb. (Marx, March 7,1985), the Carrier proposed eliminating 

twelve positions in Birmingham, Alabama and transferring the work to other offices, without 

creating any new positions at the other locations. The Carrier's proposed implementing 

agreement specified, in several paragraphs, how the Birmingham work would be allocated lo the 
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various other locations. The Arbitrator recognized that he was without authority lo second-guess 

the Carrier's determination about the size of its work force. Surely, however, there was reason to 

doubt that the Canier could absorb the Birmingham work at its other offices without the transfer 

of a single Birmingham employee. Given this unique factual scenario, in which the Canier 

made a precisely identified redistribution of work without the transfer of a single employee, the 

Arbitrator accepted the ATDA's proposal to maintain the seniority rights ofthe affected 

Birmingham dispatchers, but only during the New York Dock protective period and only "in the 

event that the rearrangement of forces does lead to new Train Dispatcher work opportunities in 

the locations where the work is assigned." 

Here, in contrast, the Carrier is not attempting to absorb all ofthe GTW 

dispatching work into the existing IC dispatcher workforce, but instead realistically has 

determined that ten new positions will need to be created at Homewood. Also, the Canier here 

intends to actually consolidate the dispatching work such that some desks now will be 

dispatching trains over tenitories that constitute both the traditional GTW lines and the 

traditional IC lines. Because ofthis co-mingling ofthe work, it will be impossible to determine 

whether a future work opportunity constitutes "GTW work" or "IC work" or whether it was 

directly caused by the present consolidation. These critical factual differences between the 

present case and Seaboard System Railroad make the limited preservation of seniority rights 

adopted by Arbitrator Marx an unworkable option here. 

Moreover, Arbitrator Marx based his holding in the Seaboard System Railroad 

case on an even earlier arbitration decision, Baltimore & Ohio R.R. Co. and BMWED, NYD § 4 

Arb. (Seidenberg, August 31,1983), from which the ATDA quotes at length. (ATDA Brief at 7, 

n.2). First, Arbitrator Seidenberg issued his decision in the B&O case eight years before the 
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Supreme Court's unequivocal holding in Norfolk & Western Ry. Co. v. ATDA, 499 U.S. 117,128 

(1991) that collective bargaining agreements must be overridden as necessary lo effectuate an 

STB-approved transaction. Therefore, Arbitrator Seidcnberg's seniority rights ruling, which 

followed immediately after his "conclu[sion] that we lack the authority to set aside the collective 

bargaining agreement in effect belween N&SS and the USWA, even though it may impede the 

speedy integi'ation ofthe N&SS and the B&O," retains virtually no persuasive value today. 

Second, two sentences after the passage from the B&O decision cited by ATDA, Arbitrator 

Seidenberg notes that "the instant situation does not represent a situation where the carrier is 

abandoning a property or closing an office." Therefore, it is questionable whether, even under 

his prc-Norfolk & Western interpretation of an arbitrator's responsibility to ovenide a collective 

bargaining agreement. Arbitrator Seidenberg would have preserved the GTW dispatchers' 

seniority rights where, as here, the Canier intends to close permanently the Troy dispatching 

office and consolidate all GTW dispatching work at Homewood. 

C. Absent a Voluntary Agreement of the Parties, the Arbitrator Lacks 
Authority Under New York Dock to Impose the Wage, Benefit, and 
Rclocation Enhancements Demanded by the ATDA. 

The Canier already has analyzed thoroughly each ofthe wage, benefit, and 

relocation enhancements sought by the ATDA and demonstrated how such enhancements are 

outside the scope of New York Dock and therefore beyond the authority ofthe Arbitrator lo 

impose upon an unwilling parly. (See Canier's Pre-Hearing Submission at 20-23; Carrier's Post-

Hearing Submission at 17-24). The ATDA concedes that the enhanced benefits its seeks are 

"novel," and does not point to a single Section 4 arbitration award granting such benefits. 

(ATDA Post-Hearing Brief at 9). 
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Instead, the ATDA briefly cites to two awards for the general proposition that a 

Section 4 arbitrator may award extra-New York Dock benefits that "draw their essence from" or 

are "within the context and spirit o f New York Dock. In Norfolk & Wejstern Ry. Co. and Bhd. of 

R.R. Signalmen, NYD § 4 Arb. (LaRocco Feb. 9,1989), Arbitrator LaRocco recognized, in a 

footnote, the theoretical possibility of benefits drawing their essence from New York Dock 

without being specifically enumerated therein. See Canier's Pre-Hearing Submission, Ex. 31 at 

24, n.7). However, Arbitrator LaRocco did not award any such ephemeral benefits, but rather 

held that: 

[Tjhis Committee lacks the authority to provide the Organization 
with monetary benefits in excess ofthe minimum level set forth in 
the New York Dock Conditions. Thus, the implementing 
agreement shall not contain the Organization's proposals relating 
to additional per diem benefits, real estate expense reimbursements 
and other relocation expenses. 

Id. at 30. Similarly, in Chicago & North Western Transp. Co. -Abandonment - Near Dubuque 

and Oelwein, IA, 3 I.C.C.2d 729 (ICC April 17,1987), which dealt primarily with the proper 

standard of review over arbitral decisions, the parties' dispute focused on the arbitrator's 

calculation of moving expenses under the Oregon Short Line condhions and the arbitrator's 

authority to determine a valuation ofthe claimant's home. On the first issue, the ICC recognized 

an arbitrator's "leeway" to consider particular moving expenses not specifically enumerated in 

the Oregon Short Line conditions. Id at 736. As to such minor matters as calculating a 

claimant's moving expenses, the ICC held that it would not second-guess the arbitrator's 

Judgment. Id. However, the ICC wamed that arbitrators should not interpret its holding as 

permitting arbitrators to dispense their "own brand of industrial policy." Id. As lo the valuation 

ofthe Claimant's home, the ICC upheld the arbitrator's determination because, while the Oregon 

Short Line conditions did not authorize the arbitrator lo make the determination, the parties 
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"clearly and unmistakably consented" to have the arbitrator resolve the issue. Id. at 737. The 

details of calculating expressly-provided benefits are categorically different than the creation of 

entirely new benefits sought by the ATDA here. Chicago & North Western therefore does not 

support the ATDA's demands for wage, benefit, and relocation enhancements that are plainly not 

contemplated by New York Dock, absent the clear and unmistakable consent of both parties. See 

also Norfolk Southern Ry. Co., et al. andBhd. ofMaintenance of Way Employes, et al., NYD § 4 

Arb. (Fredenberger, Jan. 14,1999) at 11 (rejecting the organization's demand for separation 

allowances that would impermissibly expand the benefits of New York Dock and, in any event, 

would expose the canier to undue expense). 

D. The ATDA's Characterization of the Parties' Bargaining History is Wrong, 
but Ultimately Irrelevant Because All Parties Agree that the Arbitrator Has 
Jurisdiction to Impose a Proper New York Dock Implementing Agreement. 

The ATDA devotes approximately a quarter of its Post-Hearing Brief to 

challenging the Carrier's timeline and description ofthe parties' bargaining history. (See ATDA 

Brief at 9-12). As discussed in Section II (B) above, the Canier disputes the ATDA's attempt to 

blame the Canier for the delays in the bargaining process. 

However, assuming arguendo that the delays, which inured to the benefit ofthe 

ATDA-represented dispatchers who successfully postponed their transfer to Homewood well 

beyond the normal timeframe contemplated by New YorkDock, were the fault of both parties, 

the ATDA fails to explain how this might be relevant. The parties bargained for approximately 

six (6) months and the ATDA continues to reject the core premise ofthe consolidation. At this 

point, there is no reason to believe that additional bargaining would result in a voluntary 

agreement. 
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In fact, the ATDA does not propose additional bargaining. (See ATDA Post-

Hearing Brief at 12) (seeking as rclief imposition ofthe ATDA's proposed implementing 

agreement). This is not a case where the labor organization claims the arbitrated imposition of 

an implementing agreement is premature based on the carrier's alleged inadequate bargaining. 

Compare Norfolk Southern Ry. Co., etal. andBhd. of Maintenance of Way Employes, etal., 

NYD § 4 Arb. (Fredenberger, Jan. 14,1999) at 19 (rejecting the organization's objection to the 

arbitrator's authority, based on the fact that the parties participated in a single three-hour 

bargaining session, because "[t]he Carriers thus were looking al an unacceptable delay in 

negotiations that would extend far beyond any time for such contemplated by Article I, Section 

4"). As the Carrier first argued in its Pre-Hcaring Submission, the Arbitrator now properly has 

jurisdiction to impose an implementing agreement providing for the selection and assignment of 

forces for the consolidated Homewood dispatching operation. (Carrier's Pre-Hearing 

Submission at 9-14). 
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IV. CONCLUSION 

For all ofthe reasons set forth herein, as well as in the Carrier's Pre-Hearing 

Submission and opening Post-Hearing Submission, the Carrier respectfully submits that the 

Arbitrator must reject the ATDA's proposed implementing agreement and impose the Canier's 

proposed implementing agreement in its entirety. 

Respectfully submitted, 

Cathy Cortez 
Senior Manager - Labor Relations 
17641 South Ashland 
Homewood, IL 60430 
Tel: (708) 332-3570 
Fax:(708) 332-6737 
Cathy.Cortez@cn.ca 

I&Ĵ ert S. Hawkins" 
Joseph P. Sirbak, II 
Buchanan, Ingersoll & Rooney, P.C. 
Two Liberty Place, Suite 3200 
SOS. 16th Street 
Philadelphia, PA 19102 
Tel: (215) 665-8700 
Fax: (215) 665-8700 
robert.hawkins@bipc.com 
joseph.sirbak@bipc.com 

Dated: December 18,2009 
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EXHIBIT 13 - OPERATING PLAN 

I 1 

my 

:1 vy I m. 
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1.0 INTRODUCTION 

1.1 Purpose and Scope 

This Operatmg Plan describes how the railroad system that will result from the 

CN/IC Transaction will operate to serve its customers. The Operating Plan focuses on the 

changes that will result from the Transaction and describes how CN/IC will manage those 

changes. The Plan is divided into the following principal subject areas: 

e Development of the Operating Plan 

• Pattems of Service 

e Yard and Termiiud Changes and Consolidations 

9 Impacts on Traffic Densities 

• Track Work and New Construction 

® Impact on Passenger and Commuter Service 

e Equipment Requkements and Utilization 

e Centralized Functions 

e Coordmation of Equipment Mamtenance 

• Coordmation of Maintenance of Way 

9 Safety Integration 

e Operating Organization 

• Management Information Systems/Communications 

» Purchasing 
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CN and IC are acutely aware of the unportance of high-quality customer 

service operations, and they recognize the need for very careful unplementation of the 

integration of their two customer service operations. Accordingly, at least as an initial 

niatter, the merged network expects to mamtam the customer service organization and 

facilities that the railroads have m place today. As described elsewhere in this Operatmg 

Plan, improved CN/IC data transfers regardmg train and car status on each network will 

provide improved visibility of traffic across the systems on day one of the implementation 

period. 

Over tune, as die SRS system is unplemented across die merged network and 

opportunities present themselves for greater mtegration and efficiency. CN/IC will take 

advantage of those opportunities, but not at the expense of quality service. Shippers, 

however, can expect significant logistical savmgs from the mcieasmgly precise and 

comprehensive customer service that die merged system will be able to provide. 

10.2 Train Dispatching 

The tram dispatchmg fimction is of central unportance for bofli the efficiency 

and the safety of rail operations. Currently. IC trams are dispatched from die Network 

operations Center m Homewood. Illmois. CN system trams movmg over die physically 

discrete GTW and DWP lines are dispatched from separate centers m TVoy, Michigan, and 

Pokegama Yard near Superior, Wisconsm, respectively. 

The diree dispatchmg centers utUize separate tram control and information 

systems and somewhat different operating practices. The CN/IC combmation offers the 

1^ . 
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opportunity to unify the dispatching facilities and practices of these three U.S. rail operations 

in a manner that will unprove efficiency, service and safety. 

Currently, IC maintains six fiill-tune and one part-time dispatching desks at 

Homewood, and controls train movements utilizuig the Digicon traffic management system. 

GTW's Troy center mamtains four fiiU-tune desks and employs the TDPro CAD system. 

The much smaller DWP lme requires only one desk and maintains a hard-wire panel for train 

control on a portion of the line. GTW and DWP dispatchers coordmate train movements on 

U.S. Imes with activity occurring on the rest of die CN system through communications with 

CN dispatching centers in Edmonton and Toronto. 

The CN/IC Transaction offers the opportunity to consolidate the dispatching 

functions for the IC, GTW and DWP Imes, resulting in substantial savmgs and unproved rail 

service and safety. Following approval of the Transaction, CN/IC will consolidate the 

dispatching function at Homewood. The appropriate steps and timetable will be detailed in 

the Safety Integration Plan. 

CN/IC intends to consolidate the dispatching functions as well as to unify 

operating practices. CN/IC will accomplish the physical relocation, the training of various 

dispatching systems, and the unification of operating practices in distinct steps. 

As an initial step, the GTW and DWP offices will be relocated to Homewood. 

As part of this step, the DWP dispatching will be combined with an appropriate GTW 

dispatching desk. Thus, for a short period at the begmning of unplementation, CN/IC will 

employ three dispatching operations at Homewood. This will facilitate communications 

between the dispatchers in the interim period. This mterval will also provide the tune 

.' -I I 
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necessary for the second step, the production of, and training on, a combined operating 

practices rule book. Modifications will be made to the existing dispatching systems, TDPro 

CAD and Digicon, to acconunodate changes to these operatmg practices. CN/IC will 

provide training in the unified operating practices for all affected personnel. CN/IC will 

work closely widi FRA in planning and implementing these changes. 

CN is exploring whether to unplement a new state-of-the-art dispatchmg 

system, the Rail Traffic Management System (RTMS). to control train operations on its 

existing network. At an appropriate time, CN/IC also will extend RTMS to its U.S. lines at 

no additional cost. Eventually, the entire North American CN/IC rail system will be 

controlled using a single, state-of-the-art system. This plan will maximize the efficiency and 

safety of CN/IC's cross-border traffic flows. After RTMS is implemented and fully tested, 

the existing TDPro CAD and Digicon systems will be phased out. 

One of CN/IC's highest priorities is to avoid any possible service disruptions 

or safety concerns during the implementation of this systemwide upgrade. For this reason, 

CN/IC will carefully test and will thoroughly train its personnel in RTMS, as well as in its 

harmonized operating practices, before any cutover to new operations. 

As a result of this upgrade and Integration, CN/IC will achieve significant 

improvements in the efficiency and safety of train operations, as well as compensation 

savings of about $2.8 million annually. 
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Utilize Battle Creek crews, and to maintain one common extra board at Battle Creek, to protect 

all service originating at Battle Creek, both eastbound and westbound. 

3. Train Dispatching 

There are three separate train dispatchmg centers on the combined CN/IC 

United States rail system - IC trains are dispatched from the Network Operations Center in 

Homewood, Illinois, and CN trains on GTW and DWP lines are dispatched from separate 

centers in Troy, Michigan, and Pokegama, Wisconsin. These three dispatching centers utilize 

separate train control and information systems and somewhat different operating practices. 

Applicants will need to consolidate these dispatching facilities and practices, in a manner that 

will best utilize Applicants' work forces to improve efficiency, maximize the opportunity for 

backup relief, and consequently optunize customer service and safety, in order to implement 

die Transaction. Section 10.2 of the Operating Plan describes the process durough which 

Applicants will consolidate the three existing train dispatching facilities into IC's facility in 
I 

Homewood. In order to achieve these changes and efficiencies, it will be necessary to bring 

these dispatching groups under a single collective bargaining agreement with a single seniority 

roster. 

4. Crew Management 

CN performs crew management functions for GTW in Troy, Michigan, and 

Toledo, Ohio, and for DWP in Pokegama, Wisconsin. IC's crew management center is 

located in Homewood. Illinois. CN will consolidate GTW and DWP crew calling and 

tunekeeping functions into IC's Homewood facility. CN/IC will utilize a single crew 
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SECOND VERIFIED DECLARATION OF ROGER FRASURE 

1. My name is Roger Frasure. I am employed as Senior Chief- Chicago Division 
by Grand Trunk Westem Railroad Company ("GTW" and together with its U.S. rail affiliates, 
the "Canier"). I have been in that position for 12 years. In that capacity, I have personal 
knowledge generally ofthe Carrier's efforts to consolidate dispatching functions and, in 
particular, ofthe Canier's cunent plan to consolidate the dispatching functions ofthe GTW and 
the Illinois Central Railroad Co. ("IC") in Homewood, Illinois. 

2. When the Carrier acquired the IC in 1999, the IC dispatchers and GTW 
dispatchers utilized different traffic management and information systems that would have made 
it impossible to immediately realize the efficiencies ofthe IC acquisition by consolidating the 
work ofthe two dispatcher groups. Based in part on these difficulties, the Canier reached an 
agreement with the representative ofthe GTW dispatchers, the American Train Dispatchers 
Association ("ATDA"), to not transfer the GTW dispatcher outside ofthe Troy area for a period 
of six years. 

3. Since 1999, the IC and GTW dispatchers have been upgraded to use common 
traffic management and information systems. The IC dispatchers have been trained and 
converted to several systems previously used by the GTW dispatchers, such as the TGBO 
system, the SRS mainframe computer system, and the TOPC train performance managing 
system. Both the IC and GTW dispatchers also have been upgraded to the state-of-the-art TMDS 
Wabtec train tracking system. Now that the IC and GTW dispatchers are operating on common 
systems, the Canier is able to consolidate the work ofthe two dispatcher groups. 

4. In both the IC and GTW dispatching operations, technology is in place to allow 
the Canier to perform workload studies to monitor if operations could be improved by 
redistributing tenitories betv êen the existing desks. Based on ever-changing traffic densities 
along the Canier's rail lines, the Canier periodically moves work among the existing desks. For 
example, the Carrier recently recalibrated territory assignments among dispatcher desks due to a 
decline in traffic related to the auto industry. 

5. Once the IC and GTW dispatching operations are consolidated, the Carrier will be 
able immediately to begin reassigning territories between desks formerly designated as 
exclusively IC or GTW desks, as necessitated by the Canier's business needs. These 
reassignments of work will blur the distinction between former GTW dispatching work and 
fonner IC dispatching work. 

6. The planned consolidation of GTW and IC dispatching work is likely to resuh in 
increased work opportunities for both groups of dispatchers. The Carrier will have the flexibility 
to assign excess traffic on the IC lines to dispatchers who previously dispatched trains 
exclusively over the GTW territory, and vice versa. The operational efficiencies and enhanced 
work opportunities anticipated by the Canier would be eliminated if the GTW dispatchers were 
limited to dispatching trains only over the GTW lines or were otherwise walled-off from the IC 
dispatchers through a separate collective bargaining agreement or seniority roster. 
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7. 1 have read the foregoing Second Verified Declaration, and I swear under penalty 
of perjury under the laws ofthe United Stales of America, that the foregoing is true and conect. 

a ^ 
Roger Frasure 

Dated: December 18, 2009 
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VERIFIED DECLARATION OF CATHY CORTEZ 

1. My name is Cathy Cortez. I am employed as Senior Manager - Labor Relations 
by die Illinois Central Railroad Co. ("IC" and together with its U.S. rail affiliates, die "Canier"). 
I have been in diat position for 10 years. In that capacity, I have personal knowledge generally 
of the Canier's relations with the collective bargaining representatives of its employees, 
including the American Train Dispatchers Association ("ATDA") and the Illinois Central Train 
Dispatchers Association ("ICTDA"), and, in particular, of die Canier's bargaining with die 
ATDA and ICTDA conceming the consolidation of the dispatching functions of the Grand Tmnk 
Westem Railroad Company ("GTW") and the IC in Homewood, Illinois. 

2. Four months after the Canier's acquisition of the IC was approved by the Surface 
Transportation Board, the Canier and the ATDA executed a side letter on September 27,1999 in 
which the Canier agreed not to move the work of the GTW dispatchers outside of the Troy area 
for a period of six (6) years. During the next round of collective bargaining between the Canier 
and die ATDA m 2005, the ATDA served a Section 6 notice, attached as Exhibit 1. seeking to 
extend the Carrier's commitment not to transfer die GTW dispatchers from the Troy area. The 
ATDA was unable to obtain an extension of the "stay put" agreement in the parties' most recent 
round of bargaining. 

3. On February 3,2009, the Canier posted New York Dock Section 4 notices in Troy 
and Homewood informing affected employees ofthe Carrier's intent to consolidate the GTW 
and IC dispatching groups in Homewood. Concunendy, the Carrier informed the general 
chairmen of die ATDA and ICTDA of its Section 4 notice and promptly scheduled initial 
meetings with both organizations. 

4. The Canier first met with the ATDA on February 5,2009 in Troy and widi die 
ICTDA on February 9,2009 in Homewood. During these first meetings, die Canier informed 
the organizations of the Canier's intent to consolidate the work of the IC and GTW dispatchers 
and even offered an example of one potential desk reorganization scenario that could be made 
possible by the consolidation. 

5. Throughout its negotiations for a voluntary implementing agreement with the 
ATDA and ICTDA, the Canier expressed its willingness to "work with the ATDA" but never 
equivocated with respect to die core purpose ofthe transaction, namely the actual consolidation 
of the GTW and IC dispatching work at Homewood, with both groups of dispatchers operating 
under a single collective bargaining agreement with a single seniority roster. 

6. After die February 5,2009 meeting with the ATDA, I promptly attempted to 
schedule a second bargaining session and provided the ATDA with multiple possible dates in 
February and March 2009. The ATDA was unable to provide any availability prior to April 15, 
2009. I outlined die Canier's proposal to die ATDA orally in our February 5,2009 meeting and 
agreed to provide a full written proposed implementing agreement in advance of our next 
meeting. As promised, I prepared and chculated the Canier's written proposed implementing 
agreement to the representatives of the ATDA on the morning of April 14,2009. Auached as 
Exhibit 2 is a copy of the e-mail I sent transmitting the proposal to the ATDA. If the ATDA had 
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been willing to meet earlier than April 15,2009,1 would have provided the Caii'ier's draft 
implementing agreement in advance of such meeting. 

7. During the April 15,2009 meeting, die Carrier and die ATDA tentatively planned 
to conduct another bargaining session in early June. Unfortimately, on April 22,2009, the 
ATDA cancelled the tentative June meeting. 1 immediately attempted to schedule a third 
meeting, by teleconference if possible. On June 12,2009, the ATDA provided its availability for 
the requested conference call. The Carrier agreed to the ATDA's proposed time and the 
conference call was held on June 16,2009. On June 23,2009, the Canier requested a further 
face-to-face meeting and offered very wide avaUability during the first two weeks of July. On 
July 15,2009, the ATDA's Vice President responded as to his indefinite unavailability. 

8. On July 25,2009, the ATDA finally presented a counter-proposal to the Canier 
via e-mail. The ATDA's draft agreement, which sought to maintain die transfened GTW 
dispatchers as GTW employees working under the GTW-ATDA collective bargaining agreement 
widi GTW seniority, failed to acknowledge the fundamental nature of the Canier's proposed 
consolidation. The Canier uiitiated the arbitration process on July 29,2009 but nevertheless 
insisted diat the parties meet on August 4,2009, as previously scheduled. The ATDA refused, 
claiming that it did not see any further value in meeting. 

9. Cunentiy, under the ATDA collective bargaining agreement, the GTW 
dispatchers are paid a uniform annual salary of $74,894. Pursuant to the ICTDA collective 
bargaining agreement, dispatchers qualified on a desk eam a minimum of $70,000 annually, 
which increases to a minimum of $75,000 annually after one year of service. Because the 
Canier's proposed implementing agreement credits the transferring GTW dispatchers with their 
prior GTW service for this puipose, each transfening GTW dispatcher will receive a salary 
increase following consolidation. 

10. I have read the foregoing Verified Declaration, and I swear under penalty of 
perjury under the laws of the United States of America, that the foregoing is tme and conect. 

Cadiy Coijjifez 
Dated: December 18,2009 
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AMERICAN TRAIN DISPATCHERS ASSOCIATION 
GTW SYSTEM COMMITTEE 

119 S CORBIN ST - HOLLY, Ml 48442 
TELEPHONE: 246-634-4268 

January 10,2005 

CERTIFIED MAIL 

Mr Jack Gibbins 
CN Labor Relations 
17641 South Ashland Avenue 
Homewood, IL 60430-1345 

Dear Mr. Gibbins: 

This la notice served pursuant to Section 6 of Ihe Railway Labor Act of our desire lo revise and 
supplement existing agreenients in accordance with the proposals set fbrth In Attachment "A" 
(Wages and Rules) and Attachment 'B* (Health and Weibre) hereto, effecQve Januaiy 1,2005. 

It Is our desire that contiarence on (his notica begin at tha earliest practicabia date, and In any 
event not later than thirty (30) days after your receipt of this notice. We request that within ten 
(10) days after your receipt you suggest a time and place fbr such beginning conference. 

This noUca Is separate and apart firom, and In additton to, any others which may have been 
previously submitted to you and which are still pending, and those which may subsequentiy be 
submitted. 

Yours truly, 

W Patrick Howard 
General Chalmian 

Cc: F. L. McCann, Preisdent ATOA 
A. M. Snyder, VP ATOA 
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I ATTACHMENT "A" (Wages and Rules) 

1. Wages 

2. C.O.L.A 

3. Bereavement 

4. Vacations 
t 
j 5.401(k) 

'\ 6. Training Pay 

7 Shift Differantial 

6. Longevity Pay 

9. Meal Ailowance 

10. Supplemental Retirement Annuity 

11. CompTime 

1Z Job Protedbn 

13. Gain Share 

14. Collate Agreement 

15. Office Rekicatton 

16. Moratorium Perkxl 
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ATTACHMENT "A" (Wages and Rules) 

WAGES 

Effective January 1,2005, and each January 1 thereafter. Increase the daily rates of pay 
for all train dispatchers by five percent (6%) 

Increase the daily rates of pay fbr alt train dispatchers by $30.00/day for addition of BLE 
territory. 

COST QF UVING ADJUSTMENT 

The concept of cost-of-living allowance as set fbrth herein shall be without offsets, caps 
or limitations. Such allowances shall continue beyond tha moratorium of this agreement. 
Such allowances, and further oost-of-livlng adjustments will be based on the change In 
the BLS CPI during the respective measurement period shown In the following table. 
Measurement Period and Effective Dates of Adjustment conforming (o those shown 
below shall be applicable to ail periods subsequent to those specified with the effective 
dates of adjustment beginning Aprill, July 1, October 1, Januaryl. 

Measurement Periods 

ggse MQOth Me??Mremgnt Month EtfectlwB Date of Adjustment 

Januaiy 2005 April 2005 July 1,2005 

April 2005 . July 2005 October 1,2005 

July 2005 October 2005 January 1,2006 

October 2005 Januaiy 2006 April 1,2006 

The fbnnula will be based on a 1 cent per hour Increase fbr each .1 of a point In the 
Consumer Price Index Ibr utban wage earners and clerical workers (Revised Series) 
(CPi-W) (1982-1984 = 100), U.S. Index, ait items, unadjusted as published by the Bureau 
of Labor Statisttes, U.S. department of Labor. It is Intended that any remainder above .05 
point of change after the converston will be counted. 

The cost-of-living altowance will apply to all wages, now or subsequentiy in effect, 
including but not limited to: straight time; overtime; vacaltons; holidays; spedal 
aUowances; arbitranes; travel altowances; student and/or training rates; Instructors' rates; 
protective emptoyee rates and eamings guarantees. All of which shall be applied in the 
same manner as basto wage adjustments have been applied In the past 

Effective as of March 31, June 30, September 30, and December 31, of each year the 
cost-of-living allowance then in effiBct wilt be incorporated into basic rates of pay for all 
purposes 

Each one cent per hour of cost-of-in/lng altowance wilt be treated as an Increase of two 
dollars ($2.00) in the basic monthly rates of pay produced by application of this 
agreement 

BEREAVEIVIENT 

Increase bereavement leave from three (3) days off without loss of pay to five (5) days off 
without loss of pay. 
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ATTACHMENT "A" (Wages and Rules) 

4. VACATIQN9 

Revise vacation Hme to Included 6 days per week. 

6. mm 
Revise current agreement to require employer match of 50% of the employee's 
contributions to the 401(k) plan. 

6. TRAINING PAY 

Revise cunrent agreement by increasing the training pay from forty-five (45) minutes at 
the straight time rate to one (1) hour at the straight time rate. 

7. SHIFT PIFFERENTIAI. 

Establish a mle to provide additional compensatton of $4.00 per day for woriang second 
shift and $8.00 per day for woridng third shift. 

8. LONGEVITY PAY 

Establish a njle to provide fbr addlHonal compensation of one-half (.005) percent per year 
of seivtoe per day at the then effective straight time rate of pay. 

9. MEAl-Al,toWANCE 

Establish a rule that provkles for addittonal compensatton of twenty (20) minutes at the 
overtime rate of pay for a meal ailowance or a twenty (20) minute meal period. 

10. SUPPLEMNETAL RETIREMENT ANNUIITY 

Establish a rule that provides fbr a Supplemental Retirement Annuity fbr all tram 
dispatchers that retire from the service of the camer equal to a monthly annuity of 
$100.00 per year of servtoe with the canier. 

11. CQMPTIME 

Revise Comp Time fonnula to allow payment for each overtime day of eight (8) hours at 
the straight time rate and comp time of four (4) hours at the straight time rate. Comp Time 
to be taken at eight (8) hour Intervals. All unused comp time paid at the straight time rata. 

12- JQBPRQTECTIQN 

Extend the protection provision of the schedule agreement to all train dispatchers 
cunentiy woridng and provide for automatto inciuston after 30 months of service as train 
dispatcher 

13. QAIN9HARE 

Eliminate sick pay from cost savings and substitute the following: 
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ATTACHMENT "A" (Wages and Rules) 

14. COLLATE AGREEMENT 

The current agreement to be collated by the carrier befbre the end of (he moratorium 
period and every ten (10) years thereafter 

15. OFFICE RELOCATION 

Written assurance that the Troy RTC Center will not be relocated before the end of the 
monatorium ofthis agreement 

16. MORATORIUM PERIOD 

This agreement will continue for a period of four (4) years from January 1,2005 through 
December 31,2008. 
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- J!^„*—. Cathy To Atdddwv@aol.com 
' y S : w ^ Cortez/CORTEZ02/CNR/CA „^ AT,^A»^/^A•.•^.^ • . u ^^• 
' - ! • .j-'V CC ATDAMCCANN@ao l . com, osephwmason1@iuno.com 

* 04/14/2009 11:25AIVI 
bcc 

Subject Re: 4/1S M e e t i n g Q 

Attached for your review is the proposal for discussion tomorrow. I apologize for the delay. 

Cathy Cortez 
Senior Manager - LdboT RelaHons 
Office: 708.332.3570 
Mobile: 312.848.0586 

Atdddwv Oaol.coin 

04/13/2009 05:04 PM 
^ ° Calhy.Cortez@cn.ca 

"^ ATDAMCCANN@aol.coin, josephwmason1@Juno.com 
Subject 4/15 Meeting 

Cathy: 

We'd like to start the meeting at 10am on the ISth. Leo is flying in that morning and anives 
Midway at 830am. This will give him time to make it to your offices. Thanks. 

Dovid W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This email and any attached files may contain coitfidential and/or privileged infonnation, 
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and is intended only for the individual(s) named above. If you are not the intended 
recipient(s), you are advised that any dissemination or disclosure ofthe contents ofthis 
communication is strictly prohibited; please immediately notify the sender and delete this 
emaUfrom your system. 

The Average US Credit Score is 692. See Yours in Just 2 Plasy Steps! 
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ARBITRATION PURSUANT TO .ARTICLE I. SECTION 4 
OF THE NEW YORK DOCK CONDITIONS 

P.̂ -RTIES NORFOLK SOUTHERN ILMLWAY COMPANY, 
CSX TRANSPORTATION, INC., and 
CONSOLIDATED RAIL CORPORATION, 

TO and 

BROTHERHOOD OF MAINTENANCE OF WAY 
EMPLOYES; INTERNATIONAL BROTHERHOOD 

DISPUTE OF BOILERMAKERS, IRON SHIP BUILDERS. 
BLACKSMITHS, FORGERS AND HELPERS; 
BROTHERHOOD RAILWAY CARMEN DIVISION 
- TRANSPORTATION COMMUNICATIONS 
INTERNATIONAL UNION; INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL WORKERS; 
NATIONAL CONFERENCE OF FIREMEN AND 
OILERS; INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS; and 
SHEET METAL WORKERS' INTERNATIONAL 
ASSOCL\TION 

DECISION 

HISTORY OF DISPUTE: 

Iti October 1996 CSX Corp. (CSX) and Conrail, Inc. (Conrail) consummated an 

agreement to merge rail operations. In response Norfolk Southem Corp. (NSC) set about 

to purchase all outstanding Conrail voting stock. In April 1997 NSC and CSX agreed 

upon a plan for joint acquisition of Conrail which resulted in an application to the Surface 

Transportation Board (STB), successor to the Interstate Commerce Commission (ICC), 

to effectuate the plan. 

In a Decision served July 23, 1998, CSX Corp. and CSX Transpoitarion, Inc.. 

Norfolk Southem Corp. and Norfolk Southem Railway C o - Control and Operaring 
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U^^<i Arrf^ngements«. Conrail Inc. and Consolidated Rail Corp.. Finance Docket No. 

33388, Decision No. 89 (Decision No. 89), the STB approved the plan subject to the 

labor protective conditions set forth in New York Dock Ry. — Control — Brooklyn 

F.fl<;ieni nistrict Terminal. 360 ICC 60 (1979) (New York Dock Conditions). Decision 

No. 89 approved the acquisition by Norfolk Southem Railway Company (NSR) and 

Norfolk and Westem Railway Company (N'W) (collectively known as Norfolk Southem 

(NS) and CSX Transportation, Inc. (CSXT) of the vast majority of Consolidated Rail 

Corporation's (CRC) rail assets, operations and employees the distribution of which was 

authorized as per agreement of the three Carriers involved. According to that agreeinent 

thousands of CRC rail miles and employees were to be allocated to CSXT and NS and 

integrated widi the operations of those Caniers with CRC continuing its railroad 

operations only in three specific geographic locations known as the Shared Assets Areas 

(SAAs) to be operated by CRC with a drastically reduced employee complement for the 

joint benefit of NS and CSXT. 

On August 24, 1998 the rail carriers involved in Decision No. 89 gave notice 

under Article I, Section 4 ofthe New York Dock Conditions to the Carriers' employees 

represented by die Brotherhood ofMaintenance of Way..Employees (BMWE) and the six 

shopcraft labor organizations, i ^ , the Intemational Brotherhood of Boilermakers, Iron 

Ship Builders, Blacksmidis, Forgers and Helpers, (IBBB), the Brotherhood Railway 

Carmen Division - Transportation Communications Intemational Union (BRC), 

Intemational Brodieriiood of Electrical Workers (IBEW), National Conference of 
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Firemen and'Oilers (NCFO), International Association of .Machinists and Aerospace 

Workers (L\MAW) and the Sheet Metal Workers' Intemational Association (SMWL\). 

The notice stated that NS and CSXT would coordinate maintenance of way operations, 

including centralization of rail welding and equipment repair functions, perfomied by 

CRC with dieir maintenance of way operations except for the SAAs which would have 

gready reduced maintenance of way operations most of which would be perfonned by 

CSXT and NS. hi so doing, die notice further detailed, existing CRC seniority districts 

would be abolished and new ones fonned on NS and CSXT. Moreover, except on the 

SAAs and one seniority district of one Carrier, the CRC collective bargaining agreements 

(CBAs) would not apply. Rather. NS and CSXT CBAs or diose of ttieir subsidiaries 

would apply as designated by the Carriers. 

Furdier pursuant to Article I, Section 4, die Caniers and the BMWE began 

negotiations for an implementing agreement on September 1, 1998 and met on other dates 

thereafter. However, negotiations were unproductive. The Caniers met with both 

BMWE and the shopcraft organizations on September 24 for negotiations. Those 

negotiations fared no better. 

On October 28, 1998 die Caniers invoked arbitration under Article I, Section 4. 

The parries were unable to agree upon selection of a Neutral Referee, and as provided 

therein the Carriers requested diat die National Mediation Board (NMB) appoint such 

Referee. The NMB appointed the undersigned by letter of November 13, 1998. 
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By ;onference call among the Neutral Referee, the Carriers and the Organizations, 

a prehearing briefing schedule was established, and hearings were set for December 15 

through 18, 1998. Prehearing briefs were filed, and hearings were held as scheduled. 

FINDINCS: 

After a diorough review of die record in this case die undersigned concludes that 

the various issues raised by the parties are properly before this Neutral Referee for 

determination. 

Further review ofthe extensive record, consisting of approximately 300 pages of 

prehearing submissions or briefs together with several hundred pages of exhibits and 

attachments diereto as well as over 1,000 pages of hearing transcript, forces die 

conclusion that in order for this Decision to be clear and cogent some parameters must be 

established at the outset. First, while all the relevant facts and die arguments of the 

parties have been thoroughly reviewed and evaluated, only diose deemed to be 

decisionally significant by the Neutral Referee are dealt with or addressed in this 

Decision. Secondly, there must be some mechanism for the orderly consideration of the 

issues or disputes. 

Accordingly, while recognizing diat this is a single proceeding which must result 

in an arbitrated implementing arrangement or anangements which dispose of all 

outstanding issues, this Neutral Referee deems it appropriate to distinguish the issues or 

disputes between the BMWE and the Carriers from diose between the shopcraft 
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organizations^and the Carriers. The undersigned recognizes that there may be some 

overlap of diese considerations inasmuch as lAMAW has an interest in some maintenance 

of way functions in addition to diose involved in the consolidation of shops and that 

BMWE has an interest in shop consolidations odier dian its interest in general 

maintenance of way fimctions. Nevertheless, separate consideration is deemed most 

appropriate. 

1. Nonshop Maintenance of Way Issues or Disputes 

Negotiations between BMWB and the Carriers produced final proposals for an 

implementing agreement by each side die terms of which differ significantly with respect 

to several issues. Widi some exceptions die BMWE proposal would preserve the teriiis 

ofthe CRC CBAs with that organization and make them applicable to the CRC 

employees transferred to CSXT and NS. By contrast, the Carriers' proposal with some 

exceptions would apply CBAs between the BMWE and CSXT, NS or their subsidiaries 

to CRS employees who become employed by the two Caniers. CRC CBAs would 

continue to apply on the SAAs. 

This situation is subject to certain provisions ofthe New York Dock Conditions 

and the ICC, STB court and arbitral authorities pertaining thereto. 

In addition to Article I, Section 4 ofthe New York Dock Conditions, the 

proceeding in this case is govemed by Article I, Section 2 which provides: 
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The rates of pay, rules, wo king conditions and all collective bargaining and 
odier rights, privileges and benefits (including continuation of pension 
rights and benefits) ofthe riihx>ads' employees under applicable laws 
and/or existing collective bargaining agreements or otherwise shall be 
preser\'ed unless changed by future collective bargaining agreements or 
applicable statutes. 

At issue in diis case is die authority of die undersigned under Article I, Section 4 

to override or extinguish, in whole or in part, the terms of pre-transaction CBAs. That 

authority is defined by Article I, Section 2. The most recent authoritative pronouncement 

with respect to such audiority came in the STB's Decision in CSX Corp - Control -

Chessie System. Inc. and Seaboard Coast Line Industries. Inc.. Finance Docket No . 

28905 fSiih-No. 22^ and Norfolk Southem Corp. -Control — Norfolk and Westem Ry. 

Co and .Southern Ry. Co.. Finance Docket No. 29430 (Sub-No. 20). served September 

25, 1998 (Carmen III). Therein die STB defined die audiority " . . . by reference to the 

practice of arbitrators during die period 1940 • 1980 . . . " under the Washington Job 

Protection Agreement (WJPA) and ICC adopted labor protective conditions and by the 

following limitations: 

The transaction sought to be implemented must be an approved iransactiotr, 
the modifications must be necessary to the implementation of that 
transaction; and the modifications cannot reach CBA rights, privileges or 
benefits protected by Article 1, Section 2 ofthe New York Dock conditions. 
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The STB went on to detail the meaning of'he terms "approved fransaction," "necessary" 

and "rights, pri\ileges and benefits." The undersigned deems it best to apply the STB 

interpretations of those terms to the various issues and disputes in diis case as they are 

addressed. 

BMWE and die Carriers are in dispute as to how CRC employees should be 

allocated among CSXT, NS and CRC as operator ofthe SAAs. The Carriers' proposal 

would allocate diose employees to die Carrier which is allocated the territoiy upon which 

the employees worked for CSC. BMWE, on the odier hand, proposes to have CRC 

abolish all jobs and have die diree Carriers rebulietin diose jobs to be bid upon by die -

transferring employees. Also, the BMWE proposes to allow all such employees a type of 

"flowback" right whereby after initially bidding a position on one ofthe three Carriers, an 

employee could exercise seniority to a position on either ofthe other two Carriers. Thus, 

a senior employee fiirloughed on one ofthe Cairiers could avail himself or herself of a 

position on one ofthe other two. 

BMWE argues diat only under its allocation plan would employees have a 

meaningfiil choice as to where they want to work. Such choice, urges the Organization, 

is guaranteed to affected employees under the New York Dock Conditions. 

The Cairiers in support of their proposal argue that it is the most efficient and least 

dismptive method by which to allocate the employees. The Cairiers point out that it does 

not involve job abolishments and rebidding which the Cairiers foresee will result in 
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substantial dehys to implementation ofthe transaction is well as relocation of hundreds 

and perhaps thousands of employees. 

The undersigned believes the Carriers have the stronger position on this point. 

While employee choice is a laudable goal, it cannot be placed ahead of efficient 

implementation ofthe transaction. In Decision No. 89 the STB approved the tiansfer of 

CRC operation and employees to die three Carriers. Prompt effectuation of those 

objectives wasan implicit element ofthe transaction. Moreover, in imposing the New 

York Dock Conditions the STB presumably intended application of die strict time linuts 

of Article I, Section 4. BMWE's proposal could delay implementation of die transaction 

several months beyond what would be required under die Carriers' plan. Moreover., the 

BMWE's "flowback" proposal could impau establishment of a well-trained and unified 

work force one each ofthe three Carriers. It certainly would stifle the competition 

between CSXT and NS envisioned by the STB when it approved die transaction. 

Based upon the foregoing, the undersigned believes that the Carriers' proposal for 

the allocation of former CRC employees is the most appropriate. Adoption thereof meets 

the tests set forth by the STB in Carmen III. It falls within die gambit ofthe selection and 

assignment of forces made necessaiy by die transaction, a subject matter frequentiy dealt 

with by arbitrators in the 1940-80 era. It involves die principle transaction approved by 

die STB in Decision No. 89. Its adoption is necessary to the implementation of that 

transaction which, as the STB explained in Carmen III, means that it is necessaiy to 

secure a public transportation benefit. It does not involve a right, privilege or benefit 
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under any CBA required to be maintained by Article L Section 2 cf the New York Dock 

Conditions. 

The parties also are in dispute as to the proper modifications of seniority in 

connection with the transaction. As noted above, the Carriers' propose to abolish CRC's 

seniority districts and create new ones on dieir respective properties. Doing so would 

contravene the seniority provisions ofthe CRC/BMWE CBA. BMWB's proposal would 

modify somewhat existing CRC seniority districts but basically would maintain and apply 

them to the operations ofthe three Carriers. 

Under die CRC/BMWE CBA diere are eighteen seniority districte. Under di? plan 

for allocation of CRC rail operations, NS and CSXT will receive some of those distiicts 

as a whole and some as fragments. NS plans to organize the CSC luies it is allocated into 

one new Northwest Region consisting of three (Dearborn, Pittsburgh and Harrisburg) 

Divisions. These would be added to NS's existing two operating regions encompassing 

nine operating divisions. CSXT will organize the CRC operations it receives by 

combining them with certain CSXT seniority districts into three new consolidated 

districts (a Northem District, a Westem District and an Eastem District). CRC as 

operator of the SAAs in three geographic areas will maintain separate seniority districts 

for those areas. The three acqiuring Carriers propose to dovetail the seniority of CRC 

employees onto the rosters of die new seniority districts. 

At the outset the BMWE argues that at least in some ofthe Carriers' seniority 

districts there is no genuine transaction within the meaning ofthe New York Dock 
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Conditions an^ thus this Neutral Referee has no authority to effectuate any changes in the 

seniority arrangements. The Organization maintains that there is no genuine 

consolidation or coordination of functions. 

The Carriers attack the BMWE seniority proposal, much as they did die 

Organization's proposal for allocation of employees, as an attempt to maintain the status 

quo of CRC operations. The Cairiers emphasize that within the CRC seniority districts 

are over 120 zones outside of which employees are not required to exercise seniority. 

This fact allows CRC employees to decline work outside the zones which is wholly 

inconsistent with the operating efficiencies which were an important factor in the STB's 

Decision No. 89. Accordingly, die Carriers urge» their proposal must be adopted in order 

to effectuate an important purpose of die transaction. Moreover, the Cairiers emphasize, 

the BMWE proposal will provide for a separation allowance for furloughed employees 

which, given the effect of zone seiuority, would significantly increase the Carriers' costs 

in connection with this transaction. 

BMWE argues diat its proposal protects CRC employees from being forced to 

work over much larger geographic areas thereby increasing travel time and time away 

from home for such employees. BMWE asserts diat its membership will make every 

effort to secure work thus nunimizing the possibility of numerous and expensive 

separation ailowance payments. The Organization urges that on NS former CRC 

employees will be deprived of significant work equities, and the CSXT would be worse. 
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The Organization contends thj t the dovetailing would be detrimental to existing NS and 

CSXT employees. 

Once again, dus Neufral Referee concludes diat the Carrier has the sfronger case. 

While the nature ofthis fransaction is somewhat unusual, the fact remains that the 

very matters BMWE contends do not constitute a transaction were considered by die STB 

when it approved the fransaction. NS, CSXT and CRC as die operator of die SAAs have 

simply sought to implement the fransaction by taking die very actions contemplated by 

die STB in Decision No. 89. Imposing the seniority structure of CRC upon NS and 

CSXT operations would seriously hamper them in terms of increasing efficiencies and -

competition between NS and CSXT. Flexibility with respect to die work force is key to 

die success ofthe fransaction. The CRC seniority anangements would severely restrict 

that flexibility. Moreover, even if this Neufral Referee had die authority under Article I, 

Section 4, to include a provision for a separation allowance, which he doubts he 

possesses because it would expand benefits ofthe New York Dock Conditions, to do so 

ui this case would expose the Carrier to undue expense. 

The undersigned believes his decision on this point complies with the applicable 

tests set forth in Cannen III. Adjustment or modification of seniority arrangements by 

arbifrators under protective conditions was common during the period from 1940 to 1980. 

The adoption ofthe adjustments and modifications in this case are necessary to realize a 

public fransportation benefit. The STB has determined that seniority is not a right, 

privilege or benefit under Article I, Section 2 ofthe New York Dock Conditions. 
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The parties further disagree as to ' /hat working agreement will apply to die CRC 

employees taken over by CSXT, NS and CRC as operator of die S/VAs. BMWE argues 

diat with limited modifications the CRC/BMWE agreement should apply. With the 

exception of CSXT's Northern District where die CRC/BMWE CBA would continue to 

apply without substantial modification and die three geographical SAAs where that 

agreement would apply w\ih some modifications, NS and CSXT would apply the existing 

CBA between those Carriers and BMWE applicable to the territory on which former 

CRC employees will work. 

The basic argument advanced by BMWE in favor of its proposal is that such 

application would minimize disruption to the lives of fonner CRC employees and would 

preserve rates of pay rales and working conditions as provided in Article I, Section 2 of 

the New York Dock Conditions for those employees. Emphasizing diat the former CRC 

employees will be working for NS and CSXT in maintenance of way operations the 

stracture of which is different on those Carriers from that of CRC as it presently exists, 

both CSXT and NS maintain that applying the CRC/BMWE agreement as BMWE urges 

would materially detract from the increased efficiency expected in connection with the 

fransaction. 

The Cairiers also argue that they must be free to apply their own policies with 

respect to their maintenance of way operations and diat the best way to do so is to apply 

their BMWE agreements. As examples, the Carriers point out that BMWE has agreed 

with CSXT to apply the System Production Gang (SPG) agreement which has been 
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highly efficient and successful on diat property and Jiat BMWE has agreed widi NS to 

apply the District Production Gang (DPG) agreemei.t on its property which has had 

similar success. However, the Cairiers point out, appUcation of the CRC working 

agreement to CRC employees conung to work for the two Caniers will materially 

diminish the efficiencies and economies otherwise available under die DPG and SPG 

agreements. 

Again, the record in this case, convinces the Neufral Referee ofthe superiority of 

the Carriers' position on diis issue. Two plain goals ofthe STB's approval ofthe 

fransaction in Decision No. 89 are more efficient and less costly operations by the 

Carriers involved and a serious competitive balance betiveen NS and CSXT. Application 

ofthe CRC/BMWE CBA as the working agreement for former CRC employees who 

become employed by CSXT and NS strikes at the heart of both propositions. 

Accordingly, this Neufral Referee concludes that the Carriers' proposal for 

application of CBAs should be adopted over that of BMWE. The undersigned believes 

diat this detennination r complies with the tests set forth by the STB in Carmen III, The 

public transportation benefit to be derived is. as noted above, increased operating 

efficiencies, reduced costs and the promotion of competition between NS and CSXT. It 

does not involve a right, privilege or benefit protected from change by Article I. Section 2 

ofthe New York Dock Conditions. 

The parties are in further dispute with respect to the use of outside confractors by 

NS and CSXT for rehabilitation and constmction projects necessary to link the Carriers' 
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system with allocated CRC lines and to upgrade frack and incre ase capacity. The 

Carriers emphasizes diat these projects would be temporary ana that under the BMWE's 

proposal it would be required to hire and then lay off substantial numbers of employees, 

Nor, emphasizes die Carriers, docs BMWE's proposal allow for NS, CSXT or third 

parties to perfonn mamtenance of way functions for CRC as <^eiat0T ofthe SAAs where 

those functions cannot be perfonned efficiently by the drastically reduced employee 

complement of CRC. 

Oice again the Carriers' arguments are more persuasive than those ofthe BMWE. 

Restriction on confracting out, eidier through the scope clause of a CBA or a specific 

prohibition dierein, is a common provision in raihoad CBAs. As BMWE points out, it is 

entitled to respect and observance under die STB's decision in Carmen III. However, the 

application of such restrictions in the instant case would cause serious delay to 

implementation ofthe transaction insofar as caphal improvements are concemed and 

would unduly burden CRC with an employee complement it could not keep working 

efficiently. Accordingly, elimination of those restrictions meets the necessity test set 

forth by the STB in Cannen III. Moreover, it is not a right, privilege or benefit 

guaranteed maintenance under Article I, Section 2 of die New York Dock Conditions. 

However, BMWE maintains that there are several rights, privileges and benefits in 

diis fransaction protected from abrogation or modification by Article I, Section 2 ofthe 

New York Dock Conditions. First among these, urges die Organization, is the 

CRC/BMWE Supplemental Unemployment Benefit, (SUB) Plan. The Canriers contend 
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that the plan f^ls within die category of wages, hours and working conditions under 

.\rticle 1. Section 2 which are not immutable but which may be eradicated or modified 

under the necessity test. Moreover, the Cairiers urge die plan is in the nature of an 

altemative protective artangement to die New York Dock Conditions to be accepted or 

rejected by employees as an exclusive source of protection. 

The undersigned believes the Organization has the sfron^r position on this point. 

As the Organization points out, the STB m Carmen III specifically identified 

unemployment compensation as a protected right, privilege or benefit. Supplemental 

unemployment benefits are so closely related as to attain the same status. Accordingly, ' 

the arbifrated implementing artangement or anangements resulting from dus proceeding 

are deemed to include the CRC/BMWE Supplemental Unemployment Benefit plan. 

The Organization also contends that a CRC shoe allowance and an L&N laundry 

allowance which would be applicable on CSXT also are rights, privileges and benefits 

under Article I, Section 2. This Neufral Referee cannot agree. The Carriers make the 

Sfronger argument that these benefits are analogous to other provisions of collective 

bargaining agreements which do not represent vested or accraed rights ofthe nature 

identified by the STB in Carmen III as being elemental to rights, privileges and benefits. 

Accordingly, the undersigned finds diat they are not rights, privileges and benefits which 

must be preserved under Article I, Section 2. 

hi its prehearing submission the BMWE argued diat the New Jersey Transit (NJT) 

rail operations flowback rights allowing NJT conunuter employees who formerly worked 

P0884 

file:///rticle


-16-

for CRC the right to exercise seniority on CRC if fiirloughed from NJT constituted a 

right, privilege or benefit under Article I. Section 2. The Caniers while denying such 

stams for the anangement pointed out diat under both BMWB's and the Carriers' 

proposals the anangement would be honored. Accordingly, it is to be considered part of 

the arbifrated implementing arrangement or arrangements which issue in connection with 

this Decision. 

Also in its prehearing submission BMWE contended diat die CRC Continuing 

Education Assistance Plan and the CRC Employee Savings Plan constitiited rights, 

privileges and benefits under Article I, Section 2. However, at die hearing when the 

Cairiers demonstrated that diey had plans superior to those at issue, BMWE withdrew its 

contention that the plans arose to such status in this particular case, reserving the right to 

raise the issue in another context. Accordingly, the CRC plans will not be considered 

part of any arbifrated implementing arrangement or artangements resulting from this 

Decision. 

The lAMAW has CBAs with CRC covering approximately thirty-eight employees 

performing nonshop maintenance of way work. As a result ofthe fransaction in this case 

diose employees vrill be allocated to NS. CSXT and CRC as operator of die SAAs. 

Under the Carriers' proposal diose employees would be placed under the applicable 

BMWE CBA widi each Carrier, As a result lAMAW no longer would represent diose 

employees. 
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The lAMAW challenges the jurisdiction ofthis Neufral Referee to impose the 

BMWE agreements upon the thirty-eight employees fransfeired to the three Carriers as 

violative ofthe representational rights of those employees, a matter vrithin the exclusive 

jurisdiction ofthe NMB to resolve. lAMAW urges retention of die CRC BMWE 

agreement for application to those employees because that agreement protects the 

representation status ofthe LAMAW and the rights of die employees it represents. 

Altematively, the Organization seeks application of its agreements with the three Carriers 

which would preserve its status as representative of those employees when they com.e to 

work for the three Cairiers. 

The Organization's point is well taken that questions of employee representati<>n 

are within the exclusive jurisdiction ofthe NMB to resolve under the Railway Labor Act. 

However, die STB has long held, with judicial approval, that rights under the Railway 

Labor Act must yield to considerations ofthe effective implementation of an approved 

fransaction. The most recent statement of that doctrine came in a case involving this 

fransaction. See Norfolk & Westem Ry. Co., et al & Bro. of RR. Signalmen el al. Tasc 

No. 98-1808, USCA 4* Cir, Dec. 29, 1998. Accordingly, die Organization's 

jurisdictional argument is without merit. 

Nor is this Neufral Referee persuaded that he should adopt lAMAW agreements 

with the three Carriers to apply to die thirty-eight employees who come to work for diose 

Carriers rather than the BMWE agreements widi those Carriers. Although there was 

some discussion at die hearing diat the LAMAW and the Carriers might reach an 
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~ ^ B agreement as>to the applicability of one or more agreements with that Organization to the 

fransferred employees, die undersigned has not been informed that agreement on such 

applicability was reached. In the absence thereof the lAMAW's request for 

implementation of its proposal is based solely upon its desire to maintain its status as 

representative ofthe employees. While that desire is understandable, as noted above it 

raises an issue beyond the scope of the jurisdiction ofthis arbitrator. 

hi view ofthe foregoing, the lAMAW's proposal will not be adopted. 

2. Consolidation of Roadway Equipment Maintenance 
and Repair Functions and Rail Welding Functions 

Presentiy CRC maintains and repairs roadway equipment at its shop in Canton, 

Ohio. That shop vrill be closed and die work fransferted to the CSXT Shop in Richmond. 

Virginia and die NS Roadway Shop m Charlone, North Carolina. Additionally, CRC's 

rail welding shop at Lucknow (Hairisburg). Pennsylvania will be closed and its functions 

fransfened to the CSXT's Rail Fabrication Plant in Adanta, Georgia and to CSXT rail 

welding facilities in Russell, Kentucky and Nashville. Tennessee, The Carriers' proposal 

would allow affected CRC employees at Lucknow and Canton to follow their work to the 

shops to which it is fransferted. Their seniority would be dovetailed onto existing rosters 

at diose points and the employees would work under CBAs applicable to diose locations. 

BMWE's interest in this phase of the fransaction is that it represents most of the CRC 

employees to be fransferted from Lucknow and Canton. The shopcrafrs' interests arise 
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by \irtue of tht fact that those Organizations represent CSXT and NS employees at one 

or more of the shops receiving the work and employees from Canton and Lucknow. 

At the outset the shopcrafrs raise jurisdictional objections to this Neufral Referee's 

authority to impose an arbifrated implementing anangement on the parties with respect to 

the consolidation ofthe maintenance of way shop work. The basis for this contention is 

that die Cairiers did not engage in the prerequisite negotiations with the shopcrafr 

organizations as required by Article I. Section 4 of the New York Dock Conditions. The 

Organizations point out that in reality there was but one meeting between the Carriers and 

the Organizations which took place on September 24, 1998 and lasted a scant three hpiirS. 

This, the Organizations urge, did not comply widi the spirit or the letter of the thirty-day 

negotiating period contemplated by Article I Section 4. 

Although the Organizations characterize the September 24, 1998 meeting as a take 

il or leave it session on die Carrier's part, it appears that the Organizations actiially 

infoimed die Cairiers that before diey should negotiate with die Carriers for an 

implementing agreement the Carriers should reach a master implementing agreement with 

BMWE. Negotiations with that Organization never were fhiitfid and such an agreement 

apparently was not possible. The Cairiers thus were looking at an unacceptable delay in 

negotiations diat would extend far beyond any time for such contemplated by Article I, 

Section 4. Under diese cfrcumstances the undersigned does not believe the Carriers' 

handling ofthis matter constituted a violation of its negotiating obligations under Article 

I, Section 4. 
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The sht̂ pcrafr organizations also challenge the propriety ofthe Caniers providing 

notice by fax ofthe meeting to attempt to select a Neufral Referee for this case. The 

Organizations argue that the notice ofthe meeting, to be accomplished by conference 

call, did not reach many ofthe Organizations and thus effectively eliminated them from 

participation therein. The use of a fax machine to fransmit important information has the 

advantage of speed. However, there are drawbacks. Nevertheless, this Neufral Referee 

cannot conclude that what occurred in this case amounted to a violation of die terms of 

Article I, Section 4, 

The shopcraft orgamzations seek to expand bidding opportunities for the jobs to b'e 

created for employees followmg dieir work from the closed CRC shops to die NS and 

CSXT facilities. The Oi^anizations also question die qualifications of fransferring 

employees as legitimate craft members, citing the fact that die work perfonned in the 

closed shops was not under shopcrafr confracts and the employees performing that work 

never met the more rigid craft qualifications applicable at NS and CSXT facilities. The 

IBEW, ui particular, seeks modifications to the Carriers' proposed implementing 

agreement to assure that the shopcrafrs agreement in efTect at the location to which 

employees are fransferted will be strictly followed. 

The Canier maintains diat to open the new jobs to bid as desired by the shopcrafts 

would seriously dilute the principle that an employee should follow his or her work to 

where it is fransferred. Moreover, the Carriers emphasize, there are provisions in the 

existing applicable CBAs for fraining or refraining employees who cannot qualify for jobs 
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within a craft. "The Carriers maintain that the changes such as diose sought by IBEW in 

the Carriers' implementing proposal are unnecessary. 

This Neufral Referee agrees with the Carrier on this issue. To over extend the 

bidding process would compromise die right of employees to follow their work. 

Problems vrith qualifications can be resolved by application of fraining and refraining 

provisions m existing CBAs. While clarification of agreement temts always is desirable, 

the undersigned believes that in this case what the IBEW seeks borders upon establishing 

the terms of a CBA which is beyond die jurisdiction of a Neufral Referee under Article I, 

Section 4. 

BMWE apparently has no objection to die consolidation ofthe shop work here at 

issue or widi die dovetailing of seniority. However, BMWE's proposal would seek to 

restrict the perfoimance of fransferted work to the particular facility to which fransfened 

when existing applicable CBAs pennit die Carrier more flexibility. Moreover, BMWE 

apparently seeks a bidding pool even broader than that sought by the shopcrafts. Based 

upon foregoing holdings in this case, the undersigned believes that neither position has 

merit. 

Accordingly, this Neutral Referee finds that the Carriers' proposal vrith respect to 

the closing of CSC shops and the fransfer of maintenance of way work performed there 

and die employees performing it to NS and CSXT facilities is appropriate for application 

to this case and that the proposals of BMW E and die shopcraft organizations are not. 
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Attached h :reto and made a part hereof are arbifrated implementing artangements 

the purpose of which is to resolve all outstanding issues and disputes raised by the parties 

in tills proceeding. 

yfJ^^.^^ie. 
William E, Fredenberger,' 
Neufral Referee 

DATED: January 14, 1999 
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