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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket Nos. MC-F-20904, MC-F-20908, and MC-F-20912

PETER PAN BUS LINES, INC. - POOLING — GREYHOUND LINES, INC.

OPPOSITION OF GREYHOUND LINES, INC. AND PETER PAN BUS LINES, INC.
TO PETITION OF COACH USA, INC. AND MEGABUS NORTHEAST, LLC
FOR SHOW CAUSE ORDER WITH RESPECT TO UNAUTHORIZED POOLING
Greyhound Lines, Inc. (“Greyhound”), and Peter Pan Bus Lines, Inc. (“Peter Pan™)
respectfully submit this joint Opposition to the Petition by Coach USA, Inc. and its subsidiary
Megabus Northeast, LLC (together, “Megabus™) For a Show Cause Order With Respect to
Unauthorized Pooling, filed on March 22, 2011 (“Megabus Petition” or “Pet.”).
L INTRODUCTION AND SUMMARY
In its latest transparent effort to eliminate its principal competitor from the Northeast
Corridor intercity bus market through regulatory overreach, Megabus alleges, without any
verified statement or other evidence to support its claim, that the Greyhound-Peter Pan pool’s
Newark-to-Washington, DC-via-Baltimore BoltBus service offering is not covered by the
existing Board-approved, New York, NY-to-Washington, DC Pooling Agreement and thus
constitutes unauthorized pooling under 49 U.S.C. § 14302. As discussed below, this conclusion
is utterly without factual or legal basis. Indeed, as Megabus itself concedes, the Pooling
Agreement lists Newark and Baltimore as intermediate points on the approved Pooled Routes.
In addition, the Pooling Agreement defines Gross Pool Revenue to include service over the

Pooled Routes “or any portion” thereof. Further, the application submitted by Greyhound and

Peter Pan in support of the Pooling Agreement discussed planned pooled service at Newark and



Baltimore, and pooled service has, in fact, been offered from Newark to Baltimore and
Washington, DC in the 14 years since the Board approved the Pooling Agreement. The
Megabus Petition cites to nothing in the Pooling Agreement, the application, the Board’s
Approval Decision, or any Board or court case to show that pooled service between intermediate
points expressly listed as part of the Pooled Routes in a Board-approved Pooling Agreement can
possibly constitute “unauthorized pooling.” The Megabus Petition is simply that company’s
latest unsupported effort to enlist the Board in misapplying pooling law so as to drive a highly
innovative, low-priced competitor out of Megabus’s Northeast Corridor markets. The Petition
should be denied.

IL ARGUMENT

The Megabus Petition should be denied for the following reasons:

1. The essence of Megabus’s argument is that Greyhound-Peter Pan’s BoltBus
“pooled service originating and terminating at these points [Newark to Washington, DC via
Baltimore] is not covered by an existing Board approved pooling agreement” (Pet. at 1, emphasis
added). This assertion is untrue. BoltBus service is simply an “Enhanced” form of intercity bus
service offered as part of the preexisting Greyhound-Peter Pan “pooled services over the regular
routes described in the RPAgreements [Revenue Pooling Agreements] (collectively, the ‘Pooled
Routes’),” referenced above. See Exh. A hereto, Fourth Amendment to Revenue Pooling
Agreements at 1-2 (“Whereas” clauses & § 1A(a)).! One of the RPAgreements — the New York,
NY-to-Washington, DC Agreement (hereafter, “Pooling Agreement,” excerpts attached as Exh.

B hereto), approved by the Board in Docket No. MC-F-20908, 1998 WL 209278, served Apr.

! Megabus acknowledges (Pet. at 2) that the Fourth Amendment was approved by the STB through a letter from
Acting Secretary of the STB Anne K. Quinlan to then-Greyhound outside counsel Fritz R. Kahn, dated April 17,
2008.



29, 1998 (“Approval Decision™) — expressly includes the challenged Newark-Washington, DC-
via-Baltimore service:

A. The Pooling Agreement provides that the parties will pool “transportation
services and the earnings derived therefrom” on certain “Pooled Routes,” defined as
-those between New York, NY and Washington, ‘DC, “shown as ... route 126 on the
attached Greyhound map, Attachment 2” (in addition to a Peter Pan (“Trailways National
Bus System™) route number). Pooling Agreement, third “Whereas” clause and § 1(a).
The Route 126 map, with associated timetables, running from New York, NY to
Richmond, VA, included, as stated intermediate points, “Newark, NJ,” “Baltimore, MD,”
and “Washington, DC,” and showed a number of individual “schedules™ (the numbers
that run horizontally across the top of each timetable) over that route that include service
at Newark and Baltimore (Pooling Agreement, Att. 2, map and timetables). Megabus
concedes this, stating that, “Newark is listed as an intermediate point on the approved
New York-Washington, DC route....” (Pet. at 4 n.6).

B. The list of “terminals and stations on the Pooled Routes” set forth to be
served under the Pooling Agreement expressly includes “Newark, NJ,” “Baltimore, MD,”
and “Washington, DC” (Pooling Agreement, § 6 & Att. 4).

C. “Gross Pool Revenue,” in turn, is defined to include the amounts received
by Greyhound and Peter Pan f"rom “scheduled intercity bus service over all or any portion
of the Pooled Routes” (Pooling Agreement, § 1(b), emphasis added). Thus, the
revenue/earnings received from tickets that passengers purchase for travel from an
intermediate point on Greyhound Route 126 (a “Pooled Route™), such as Newark or

Baltimore or Washington, DC, to the first or last points shown on Route 126 (New York,



NY, and Richmond, VA), would thus be included in the Gross Pool Revenue. These bus
trips constitute, in the case of these ticketed passengers, just the type of pooled service,
originating in Newark and terminating in either -Baltimore or Washington, DC, that
Megabus challenges — and yet the trips are expressly contemplated by the foregoing
definition of “Gross'Pool Revenue” in the Pooling Agreement.

D. Notwithstanding the above provisions, which Megabus does not
acknowlédge ‘or discuss, Megabus disingenuously declares that “[n]o existing
Greyhound-Peter Pan pooling agreement approved by the Board allows pooled service
originating or terminating in Newark™ (Pet. at 3). Yet, if the Board had intended rot to
“allow” pooled service that originates or terminates, or both, at Newark, Baltimore, or
other intermediate points on the Pooled Routes, it would presumably have said so in its
Approval Decision — yet Megabus cites no such limitation and we can find none. Nor
does anything in the Agreement or the Approval Decision say that all pooled service — all
passengers and all coaches operated by the pool — must begin at New York, NY or
Washington, DC and end at one of those two points, or that no pooled service — no
passengers and no coaches operated by the pool — may begin or end at an intermediate
point between those two points.

2. Megabus did not, and could not, assert that the applicants did not expressly advise
the Board in their application that the pool would be serving passengers boarding at Newark and
Baltimore — because the applicants did so advise the Board. As the accompanying Affidavit of
Peter A. Picknelly, President of Peter Pan Bus Lines, Inc., dated March 28, 2011 (“Picknelly
Aff.”), Exh. C hereto, attests, quoting from his own Affidavit, which was submitted to the Board

as a part of the application:



One component of the New York City ~ Washington, DC Pooling Application was my
Affidavit, executed April 18, 1997, in which I testified on behalf of Peter Pan as to how
we believed our praposal met the legal standards for approving a pooling application. In
paragraphs 13 and 14 (at pages 6 and 7) of that Affidavit, I discussed benefits to the
public at terminus points on the route in issue. In paragraph 15, beginning at page 8, |
talked about our planried pooled service at intermediate points between New York and
Washington. Paragraph |5 begins as follows:

At intermediate stations on the Washington — New York route, Peter Pan
and Greyhound plan to combine terminals so that there are no duplicative
efforts. In Newark and Mt. Laurel, New Jersey, Peter Pan tickets and

service will be made available at the Greyhound facilities in those two
locations. (emphasis added)

Further in that same paragraph 15 discussing service at intermediate points, I continued
by explaining pooled service to be provided at Baltimore,

Under the proposal, both Peter Pan and Greyhound will provide service at
downtown Baltimore [Maryland] at the Greyhound facility and both Peter

- Pan and Greyhound will provide service at a single location in the Travel
Plaza [just North of Baltimore on Interstate 95].”

Picknelly Aff. ] 5-7. Thus, the application submitted to the Board did make clear that the
pooled service under the Pooling Agreement would include ticketing and service for passengers
originating or terminating in Newark or Baltimore.

3. Not only did the Pooling Agreement and the pooling application expressly include
pooled service beginning or ending at Newark and Baltimore; so too, operations under the
Pooling Agreement have, over the 14 years since its approval, involved such pooled service and
pooled revenue. As Mr. Picknelly has declared in his Affidavit, attached hereto:

Not only did we propose service at intermediate points such as Newark and

Baltimore, we have in fact provided pooled service and pooled revenue for

service at those cities since the time the pools were authorized and continuing

until today. 1 have confirmed this expressly with Brian Stefano, Peter Pan’s

Executive Vice President, CFO, and COO. (He was identified at page 2,

paragraph 4 of my earlier Affidavit as his then titles of Vice President and CFO,

meaning he, too has actual knowledge of how the pools have been operated since

they were first authorized.)

Picknelly Aff. § 11.



4. Megabus cites no precedent or other legal authority for its assertion that pooled
service is not permitted to originate or terminate at a point expressly included in a pooling
agreement as an intermediate point on the approved pooled routes and as a listed terminal/station
along those routes. Neither the statute nor the Board’s regulations lend support to Megabus’s
novél legal theory. Indeed, the statute expressly allows pooling of “traffic, services, or earnings”
(49 U.S.C. § 14302(b)), limiting none of these items geographically but instead leaving it to the
parties, subject to Board approval, to specify the bus routes and the specific points on those
routes over which traffic, services, ahnd/or earnings will be pooled. And, again, neither the
parties in their Pooling Agreement or application, nor the Board in its Approval Decision, limited
in any way Greyhound’s and Peter Pan’s right to serve passengers boarding or leaving at any
point stated in the Pooling Agreement to be on the Pooled Routes.

5. Lacking factual or legal support for its assertion, Megabus next attempts (Pet. at
3-4) to liken the Newark-to-Washington, DC-via-Baltimore pooled service to the request
Greyhound-Peter l,’an made to the Board last year to give informal approval to an amendment
that would have n;odiﬁed the Pooling Agreement to authorize BoltBus and other pooled service
from Washington, DC to Philadelphia (“Fifth Amendment”). If relevant at all, Megabus’s
reference to the “Fifth Amendment” approval-request only serves to underscore the Megabus
Petition’s lack of merit. Megabus based its written opposition to that request in considerable part
on Philadelphia’s being “not among” the “intermediate service points between New York and
Washington” mentioned in the Pooling Agreement. See Exh. D hereto, Letter from David H.
Coburn, Esq., to STB (relevant excerpts), dated Mar. 16, 2010, at 2. Megabus’s filing also noted
that, as Greyhound and Peter Pan had conceded, Philadelphia was a point listed not on

Greyhound -Route i26, one of the two Pooled Routes, but instead on Greyhound Route 122, a



connecting route shown in italics on the Route 126 schedule. /d, at 3. Here, in contrast, as
Megabus concedes, “Newark is listed as an intermediate point on the approved New York-
Washington, DC route...” (Pet. at 4 n.6, emphasis added), with both Newark and Baltimore
shown as stops on the map and timetable for (Pooled) Route 126 itself, not on those for a
connecting route. See Para. 1 above. These facts make the “Fifth Amendment” request
completely inapposite to the current matter, and render Megabus’s reliance on the Office of
Proceedings’s “Fifth Amendment” decision, which was purely procedural and expressly left the
door open to a Greyhound-Peter Pan request for formal Board approval, thoroughly misplaced.

6. The Megabus Petition is just the latest in a series of unsubstantiated, ill-motivated
efforts by that company — one of the largest and most successful in the intercity bus industry
nationwide, including in the New York, NY-to-Washington, DC market — to recruit the Board to
misapply the federal pooling statute in such a way as to regulate out of existence Megabus’s
principal competitor in that market, the Greyhound-Peter Pan pool. This strategy, if successful,
will leave Megabus with much greater freedom to raise bus fares to supracompetitive levels.
Megabus’s position in this Petition, as in the pending Petition to Reopen the Board’s approval of
the Fourth Amendment (BoltBus service), contradicts the protect-competition-rather-than-
individual-competitors teaching of the federal pooling statute and the National Transportation
Policy. The Greyhound-Peter Pan pool has not only demonstrated over the years that its
operations are “(1) ... in the interest of better service to the public or of economy of operation;
and (2) ...[do] not unreasonably restrain competition™ (see 49 U.S.C. § 14302(b)), but in fact
have affirmatively contributed significantly to the now-robust passenger-bus competition in the
New York, NY-to-Washington, DC market by introducing an innovative, enhanced, high-

quality, low-fare -bus service -in the form of -BoltBus. See -Exh. ‘E -hereto, -Opposition of



Greyhound Lines, Inc. and Peter Pan Bus Lines, Inc. and Megabus Northeast, LLC to Reopen

Approval of Fourth Amendment (relevant excerpts), STB Nos. MC-F-20904, MC-F-20908, MC-

F-20912, at 7-10 (filed May 17,2010). That Megabus would now seek to.prevent still more

competition in that important transportation market in the form of BoltBus’s Newark-to-

Washington, DC-via-Baltimore offering is ;iirectly contrary to the procompetitive policy of the

laws the Board enforces..See id. at 10-11.

For all these reasons, the Board should deny the Megabus Petition.

Dated: March 28, 2011

ﬁq"aﬁ?ﬁ Kok ot

jkahn@erols.com

KAHN AND KAHN

4729 East Sunrise Dr., PMB 432
Tucson, AZ 85718-4535

Tel. 301-254-5026 '
[Admitted in District of Columbia only]

Attorney for Peter Pan Bus Lines, Inc.

Respectfully submitted,

By:_{_
Daniel R. Bame‘/

dbarney@scopelffis.com

Kim D. Mann

kmann@scopelitis.com

Braden K. Core

beore@scopelitis.com

SCOPELITIS, GARVIN, LIGHT, HANSON &.
FEARY, P.C.

1850 M Street, N.W., Suite 280

Washington, DC 20036-5804

Tel. 202-783-9222

Fax 202-783-9230

Attomneys for Greyhound Lines, Inc.
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CERTIFICATE OF SERVICE
I certify that I have, this 28th day of March 2011, served copies of the foregoing letter
and enclosed Opposition to Ms. Cynthia T. Brown, Chief, Section of Administration, Office of
Proceedings, Surface Transportation Board, dated March 28, 2011, on the following by email
and First Class Mail -

David H. Cobum, Esq.
Steptoe & Johnson LLP

1330 Connecticut Ave,, N.W,
Washington, DC 20036-1795
dco steptoe.com

and on the foilowing by First Class Mail -

Director of Operations

Antitrust Division

U.S. Department of Justice

950 Pennsylvania Avenue, NW, Room 3322
Washington, DC 20530.

W LAY

Dani¢l R. Bamey]
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EXHIBIT-A

ORIGINAL

FOURTH AMENDMENT
TO
REVENUE POOLING AGREEMENTS
Peter Pan Bus Lines, Inc. of Springfield, MA (“Peter Pan”) and Greyhound
' Lines, Inc. of Dallas, TX (“Greyhound”), having entered into Revenue Pooling
Agreements (collectively the “RPAgreements™) approved by the Board by

Decisions entered in STB Docket No. MC-F-20904, Peter Pan Bus Lines, Inc. —

. Pooling-Greyhound Lines, Inc., served June 30, 1997, STB Docket No. MC-F-
.20908, Peter Pan Bus Lines, Inc. — Pooling-Greyhound Lines, Inc., served April
29, 1998, and STB Docket No. MC-F-20912, Peter Pan Bus Lines, Inc, — Pooling-
-Greyhound Lines, Inc., served February 12, 1998, first amended by the Agreement
dated October 22, 1998, approved by Decision of the Board, served December 18,
1998 and next amended by Agreement dated July 12, 1999, acknowledged by the
Board, Secretary Wllhams to require no formal action of the Board, by letter,
" dated August 6, 1999, and next amended by Agreement dated March 19, 2004,
submitted to the Board by letter dated March 19, 2004, with no action being taken
by the Board,! desire to further amend the RPAgreements as follows:
WHEREAS, Peter Pan and Greyhound have successfully cooperated to
operate pooled services over the regular routes described in the RPAgreements

(collectively, the “Pooled Routes”); and

! A minor amendment to the Agreement approved in Docket No. MC-F-20912 was
dated September 19, 2003, and submitted to the Board by letter, dated September 22,
203, with no action being taken by the Board.



WHEREAS, Peter Pan and Greyhound desire to enhance their service over
the Pooled Routes by offering a modified service under a new brand name (the
“Enhanced Service™) in addition to their existing service over the Pooled Routes;

NOW THEREFORE, Peter Pan and Greyhound agree to amend the
RPAgreements, as amended, to govern the provision of the Enhanced Service as
follows:

- 1. Each of the three RPAgreements shall be amended by adding a new
Section 1.A as follows:
. 1A. Establishment of Enhanced Service Over Pooled Routes

a In addition to the service over the Pooled Routes as described in

Paragraph 1.a. above, the parties shall also operate the Enhanced Service, as
“described herein, which shall be governed by this Fourth Amendment.

b.  The revenues from the Enhanced Service which shall be the subject
of this Fourth Amendment (the “Enhanced Service Revenues™) are the gross
amounts received from the sale of tickets for the Enhanced Service through :
Greyhound’s Internet-based ticketing system, walk up sales, or otherwise, and the
imposition of any and all fees and surcharges related to such tickets.

2.  Each of the three RPAgreements shall be amended by adding a new
Paragraph 2.c. as follows:

e For the Enhanced Service only, all tickets for transportation will be
scld on ticket stock or other means bearing the brand name of the Enhanced

Service through Greyhound’s Internet-based ticketing system and delivered by the
Intemet-based ticketing system or by other appropriate means.

3.  Each of the three RPAgreements shall be amended by adding a new
Paragraph 3.g. as foliows:

g.  Forthe Enhanced Service only, Greyhound will operate all of the
service overthe Pooled Routes with buses bearing the brand of the Enhanced
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REVENUE POOLING AGREEMENT

THIS AGREEMENT, entered into this 19th day of May, 1997, by
and between Peter Pan Bus Lines, Inc. ("Peter Pan"), a
Massachusetts corporation, maintaining its principal place of
business at 1776 Main Street, Springfield, Massachusetts 01102,
and Greyhound Lines, Inc. ("Greyhound"), a Delawadre corporation
maintaining its principal place of business at 15110 North Dallas
Pa'rkway, Dallas, Texas 75148.

WITNESSETH:

WHEREAS, Peter Pan and Greyhound are motor carriers of
passengers and express engaged in interstate operations pursuant to
grants of authority heretofore received £rom the Interstate
Commerce Commission ("ICC"), predecessor of the Surface
Transportation Board ("STB"), and are duly registered with the
Federal Highway Administration ("FHWA"), and

WHEREAS, Peter Pan and Greyhound have competed over certain of
their intercity routes, as, for example, between Washington, DC,
and New York, New York, with the result that neither of them has
sufficient ridership or adequate profit in rendering the service,
and

WHEREAS, Peter Pan and Greyhound have agreed that, subject to
the approval of the STB, they ghould pool portions of their
passenger and express transportation services and the earnings
derived therefrom, and

NOW, THEREFORE, in consideration of the foregoing recitals and
the mutual agreements herxein, Peter Pan and Greyhound, intending to

-1-



be legally bound, covenant and agree, as follows:
1. Establishment of Pool.

a. The routes which shall be the subject of this
Agreement ("Pooled Routes") are the routes authorized to be served
by Peter Pan and Greyhound between New York, NY, and Washington,
DC, shown as route 7056 on the attached map of the Trailways
National Bus System, Attachment 1, and route 126 on the attached
Greyhound map, Attachment 2.

b. The revenues which shall be the subject of this
Agreement ("Gross Pool Revenue") are the gross amounts received by
Peter Pan and Greyhound from the sale of tickets and the issuance
of busbills, regardless of where or by whom sold or issued, for the
transportation of passengers and express in scheduled, intercity
bus service over all or any portion of the Pooled Routes, except
that revenues received by Greyhound from service offered to or from
intermediate points between New York, NY, and Washington, DC,
resulting from through bus operations to or from points beyond
Washington, DC, which do not include service to, from or through
Washington, DC, shall not be included in Gross Pool Revenue, and
such service shall not be deemed service which is a part of Pooled
Routes service. If the sale of tickets or the issuance of busbills
relates to transportation in part over the Pooled Routes and in
part over other routes, then only that portion of the gross amounts
from such sales\attributable to intercity transportation over the

Pooled Routes shall be subject to this Agreement.



shall cooperate in tﬁe investigations. ?he expenses incurred and
sums expended by Greyhound in investigating and set;tling such
claims shall be prorated between the parties in accordance with the
mileage percentages of subparagraph 4 of paragraph 3 above, and
shall be deducted from each party’s share of the Net Pool Revenue,
as provided in paragraph 7 below.

6. Terminal Expenses.

Greyhound shall bear all of the expenses at terminals and
stations on the Pooled Routes, shown in Attachment 4, including any
commissions due agents, rents, utilities, maintenance and other
expenses, subject to the following:

For all service operated by Peter Pan on the Pooled
Routes pursuant to this Agreement, Greyhound will either operate
the terminal or station or establish the relationship with the
agent who does, and Greyhound will bear all of the expenses of
operating the terminal or station. Peter Pan will compensate
Greyhound for Peter Pan’s portion of the terminal or station
expenses by deduction of the Station Expenses from Gross Pool
Revenue, as provided in paragraph 7 below. At such terminals or
stations, Peter Pan shall operate- only- such schedules as are
operated over the Pooled Routes in accordance with this Agreement.

7. Computation of Net Pool Revenue.

a. From the Gross Pool Revenue there shall be deducted
(1) the charges assessed Greyhound at the New York Terminal of the
Port Authority of New York and New Jersey (i.e., the commission fee

(currently fifteen percent (15%) of gross sales) and departure fee

-7-



ATTACHMENT 2



ATTACHMENT 2
Page 1 of 4

Greyhound

1-897 -

€D - coovrouna Focd sami Facin INDEX MAP TO TABLES

Eastern United States

B rarer 9
RAI1896 :
e
[ ]
6
Ba~gar
---065?:""""::’ N Precr  §
> IR TL S et - ’
sQrusoas 00 apase® o* ”5‘ o 3 :
Saull iz Mane p- mo-.-uﬂa‘ﬁm .~ -.----?-- . : ’-‘ A A " .
9, . o 4
m‘uw . ».. ' e 'n.._.ﬂ(mm Wy Pumbugh LY. (5, YR E
~ ™ . o
Sackeuw Cly S anes gy oo 261 K .y 9
.‘P " .°.°Q. 57_’.. : ‘.o"._oo’ :
QFtiusy 'C.)mnm -... E .’."-,. 6
* . o
'n.lm-cav 'P"" s :::..- :
> ToRONIO g
- e 3o JKnans I ..,. . :
lTvu, s L A
© . Wy 8 .. .
o s Gormn g"’ s SN 0 o o -
us \?‘ .| 8 .'f . "\‘_:‘--_
Cave &!u g‘{f e o (> zm---p----m.--:'.y— %) o T

Em7 Q:-!m..._ [

we
"
Bagramon l -~

1~
4 tar Gy 20 e UL Sy _ ha P
M o e ™ \ ¢
1 0 e .
e @ B2 Y
i H Py 0
L] )
L] 5
<2

(Y
7145

e

3
wimsierr O




g

ATTACHMENT 2

Page 2 of 4
RICHMOND—WASHINGTON—BALTIMORE—NEW ORK —
2§ om | w10 } 1on2 E-RRk- N
MBE Reanmm—— 1508 | oM | 1SR =
SCREDULE W e | s g | R | vm | - "_‘. ]
oo 82 . 126 1.8.57| ‘it Jrouar | Mot | bt | wetet | wetet |
= 7 T
Kooll VA 1128 GL-CCC Lv ':g ’5” 23¢ —
Rophmond. VA GLLCC A s %0 45,
SRICHUOND, VA'SD G Ly 120
rederickshury
a L
al Sl I Im
sAagron, VA 2 ’
12in Sheel %88
ASHOIGTOR. m30s] ses{xsonixs
] L 0| 71| 7Is] 2] 118
Washegion. DC . » saw| ses| 3es| 245 s
Sainmore. MO 1Dowmionn - ) s8] 8| &
MD Travel Picer a1 ol wes| uosl nes
PA_ oy 700] 730 72 . [0
TWASINGTON, DC P .
Howard Unwr , DC .
.sns;:z.u'gﬁ 945
ABAL ;n}m Ar ’h val’ st*"
.mlnlmrmd?tu li: 81 :ﬁ I 835
SEaimors ot M0 Tavel Piocss v 2
|
S egron. U i l I
. . OE I 1000 L
n Laurel N i ins Ega ;“gg
slewark, 3 ' 1150 i
Mo BI=3 3 : N Lt e
SHEW YORK, WY 15 720] 8000 1120, 2@l 10 1% : =
READ DOWh
SCHEDULE NUMBE| ED Wi B 1 00 | 32 | 10 [ 1009
Foider ~4 H IR
N2 126 1897] | |mmimm
XEW YORX. NV GL Ls; 900 Tioo| @61, 2%, 10 100
sUnion Chry, W [} [ gl
allawerk, K ~% A 965 130 '
aNowark, Mot vl 950; AL "] . 1
oM, Lawrel. NJ nes, 1081 L !
aWlimington, DE [ | . 200 i l '
aWtimington. DE t . : 208 j ]
aElidon, 0 ! b2 . ll r 8
sBakimors-North, ND (Tram, Py A t 13 HINY R ¥} ]
aBultynonstiorth, MD «Tanet Place L U | :a 1o LI 171
SALTWORE KD {Downtown| PR L | 4%
..ul.mgx.;gmm-n ol | 410 [ i
oSiver Spng WO3 | o R K
Homardiny OC : ' ,
_AWASKINGTON, BC- -1 M2 |
Plaladeiphia, P4 [ 30
Balnonee SorA UMD Tre Fo2 Ly
Bainesose MD Donvsmn L 24°
Waskmerva I Al
AWASHINGTON, OC- - - wr
LENUHVIAZer-.'.‘:nd\l-:-. .
aSpaaghelr H
.W !
[ '*
P
_mOmOND. .- oL ar
Patmand V4 1% GLLCC Lv
Voerwk o Gl M
R T — e
S 1 EITE TETIEE-1E]
No.62 126 15 ° ele
EREQUEN CY et 3
[T IR 2 wJ7
'“MM VA ! ’ma
SRICHAIOND, VA - -y oT
ol
«Trangie :
pro— i L
adriegon. VA l
120 Strest
ASHNGTON, DC " 14
Wasksaeron DC 25 3
Satmore WD 1Downsmn. w H
Botrmare-Nors, MD t2rcue! Plazs ] )
Philady P . ™ y
SWASHINGTON, DC < (e T T T
g2 i3 iy
‘MI. Piﬂ.l'lg i i .l ) al
o » MD (Downtown, A :
SBALTIMORE; MD [Downtomn) el -
sflahimore-North, MD s Teciet Pt o Ar H 420
LMD Frue Pic W' . ll 25
aEikton, WO o l 35l
sWikmington, A
Amm [ * ::{
aMt Lawe NJ 18 Ny
o < A n i
Newart, A1, e ' H- H-
otinlon : ) ' ry
SNEW YORK. NY SLa' s 7s swmi o8


http://iiB.rm.iww
http://WMHBWtOtl.CC-%22'

ATTACHMENT 2

Page 3 of 4
e AEAD Ui
SOEDULE NUMG ERmea ey D Tow T o T ; % [ 9 | o
Folde: el | wha (1] .
No &2 126 1047 o | -
AMEW YORK, NY GL Lv ] 715/ a0 aco] 8%) 906 900
aUnion Cy. N 8 815 4
mark, NIGE & 140} 9
alewark, Nl o0 Iv 148 235¢
Hﬂ N l s
o 1150
sWikningeon, OE Ly cu%
R, 4D 1) 4
ABaRiRore-North, MO (Trove! Placs) Ar l M1MST 1155
allafimore-dorth, MD (Trrwel Plcol Ly 1218 ey
uMUMM & 1118 Q
pumenpbsl & i
a5iver Sorexy, MDY J l
Hopewrd Urw., OC
o [ 4] Nlm e 20|% 12 28] 34 12|
Pendoiptan, PA 11223 L] 700! 1 w
Aslamaore-Nork. Placs) U | ) |
Selewasez, MD 1 Dowrarent Lv un o
X 55 L 1218 |
WASHINGTON, [ T — —
T Ut (12 Cona 1128 & Moo o |
oAvingion, VA 1) l
s ol C ! :
K J , !
RCHNOND. V1.:B GL Ar 00
Rachwond VA 138 0LCCC Ly 76 ——
_Moglk VA GLCCE Ar §200 c§1si '
UHECULE NUMBERwaemmmms 3310 01 1045 336 0221 S0 SO0 1501 WOR) W08 "
:ﬂ: ] ’ ot (R AR . win w'n.m'n: kb W' w'n
NoB2 126 ‘“"i',i Bop: [k el Ge e e Gmcenk an
+REW YORK, NY GL i 82 70 T &0 80 T 900 900 91 96 100 nx
sUnion City, NJ ! H $ . ) 3 3 :
aNewark, Nios Ars | 1% '8N 9% 190,
Nowark, Niod tv} i ; 98 % oo | .
.nmuw.m“ ul ' ! Vo I Cnw I ’
\wamingion, DE Ly ! [ | cr208, H !
EAdon, H [ ! ’ : | T
. b [ et Al l ! x;u‘s' LA IO N l i
Bakimary-North, MD 1Treve) Plasal L ! 12181 i ) .
\BALTRIORE. UB {Downiown “ s, N B R
nlll.ﬂnl!.:g(mn Ly ; ns | 1 . 1451
£ Colloge Park, i h
aSiver Somng MDLT | l H 1220 i l i .
HowardUnw OC | 11 \ &
AWASHING! [ ] Al N VRImI225, 1250 ! s . &
Pladelphia PA T ) i .
Belnmgse-Sork, MO 1Trvel Plazas Ly | [ H ,
Balnvnnre W0 Doy Lv H st . .
A i (L] N i a
sWASHINGTON, DC ¢~> Lv| ! [ . ! ad
LEndant (12& Cons ) 112 & Mever ! ! '
aAstngton, VA 1 : .
[} H H
:T : ; ' ! ; . )
AFresort i . - - '
JRICHNIOND, VA ¢ Gl _arl i 308 i 30c 225 - -
fmund . BLCCC Ly, L .
?ﬂ.uﬂ '”3_!._4:91: A ! 1 : P €538 .
READ BOWN
SCHEDAE MOy = | o7 |t
o 62 126 1497 . o |-
EREQUEN (Y ~=mmemmmeusny
AKEW YORX, NV oL L T
slinion Caty, Ry 18! :Il [1 lwi
aNowark, Nl e? A 210} ]
aieveark, Ny Ly [ s
aMt Lourw, - ~ : 7
[}
¥aingon, OE b it | |
- T v !
1}
aBatimone-North, MD *Trovel Plaza v l l :
ABALTWIORE, M0 M $ w1y !
JSALTIVMORE, 4D Lv ! 12
l('aneﬂn.:g_- ’; . I
MM, ot
WaSIING TG, B &l s l‘ l‘ l “"‘
o , DE™ 12! 1ol st
# T by jnis ns, wes
Bolwore. vovta, 4B fTecver Plasat Lyi
Balsvngre, MD {Dimttonns Ly
Wastngron, OC N 1
AWASIINGTON, OC tvi I
L Enfam (12 & Corg 112 § Merrn
. VA i
& 1
lr '
Fradonc | 1o
SHUCHUOND, VA oL & i Wi 103104

Zechumd ¥ ~138: GLCCE L #*ﬁ
S b il | | | My | dm e T




. ATTACHMENT 2
Page 4 of 4

OOWN
w!wli [ e e———— 1080 - o
Fader o | [
Ho 62 126 14971 Myt s
NE Yo -
e 14 I3 GLCLE b 1
Kcnmrad VA QL-CCC A, 445
JRICHMOND, VA -~ GL Lv. n q
.;mnwu i
:w':x'a- Dol
.ﬁ?glm VA 'x-ul
y 12th Streot -
JWASHINGTON, DC -~ At 400
Rusarprm OC 230 I.M|
fenovewy UD iDAnnLmas v &8
Blrare wert WD iTounes Praar Ly,
Pa nd PO L 1) {
JWASHINGTON, DC - L S0 L]
{Covwge Pak MD" . i
aBAL! €. MD [Dowrtown) I '
«BALTMORE. MD {Downtown| Le
oBattmore-North, ND “Feani Plaz: 31 1 | |28
+Batimore-Normh, MD Frore* Plose v | } | 2551
1] 3 N
aEikton, MO . | H ! i
sWilmmgion, DE A . . . H i ! '
s¥tmngion, OE L H i ' { . X . ,
M Lave A s . 1 : ' ! ' H 1
aNewgrk, NJ - A . D11 0DI23S, 102 15] { . | ! |
aNewarkt, NJ « L £1243, D23 i i ! i
sUnign Ca?. L] [} | e H 1 ! | .
NEW YORK WY - gLl wn wxs el . wae visl el et 2l sool | sz s
AEAD DOW™
SCHEDULE NUMBER—————e ™ "2 [ 38 | S0 | o\ o0 | 3878 T ¥ 7034 8 1 | ot T 064 | 904
Foider H [ CAR )
o, &2 126 1897 -y sotor | Abat | s | et
Noefoll, VA 1228 GLCEC Lv| B 60| 61!CeOC
Rchamd L4 GLECE Ar Sio onml
“sRICHNIONG, VA o2 GL L] [15] 1015} 1030,
sEnderickaburg ; :5 120
o . 153
.vmp a w 3
E= o ; 'S i2
128 Sweel 0 8 bn
JWASHINGTON, OC o3 Ar =9 e 11253¢ 1 n
Washagten, DC [N 1000 1
Belvmore MD1Downsont Lyl 5119 3
Setwmoey o MD(Tresel Plazas (1% 3 1
[ Ar ;g
sWASKINGTON, OC 3 [t 1020 7o
Howard Urw.. OC [
aSver Sn'::!. M3 9.0, . l
‘Ill. n!.‘l‘l%munnm| A n® > i
&l i 7
+BALTIMORE, 4D (Downtouen) Lv| 140 ] H
aBatimore-North, MD (Femet Plaz) M I 1 » l11 '
«Bakimare-North, MO (Tl Piag. 11 1 158 :
Saaon, 08 n 3 3
4 cim
aWiimingion. DE Ly 1
M Lautgl, NS ‘ H i
ablewark, 0453 Ar - 4 I \
th-ll'ém:: Ly| iﬂ .‘J 45 0 $X
SNEW YORK, NY [ R so8l 3| unl _ -




ATTACHMENT 4



_—

TERMINAL LOCATIONS

WASHINGTON, DC
WILMINGTON, DE
BALTIMORE. MD
COLLEGE PARK.MD
ELKTON.MD
SILVER SPRINGS, MD
NEWARK, NJ

MT. LAUREL, NJ
UNION CITY, NJ
NEW YORK, NY
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EXHIBIT C

Affidavit of Peter A. Picknelly,
President Peter Pan Bus Lines, Inc.

1. I am Peter A. Picknelly, President of Peter Pan Bus Lines, Inc. I am
submitting this Statement as a part of the Peter Pan/Greyhound response to the
March 22, 2011 “complaint” by Coach USA/Megabus relating to the Peter
Pan/Greyhound STB approved pooling operation.

2. To nie the essence of the Coach “complaint” appears at the bottom
of page 2 and on to page 3, when Coach argues, “The new BoltBus service would
originate and terminate at the Newark [New Jersey] hub, and thus is not part of the
Board-approved New York-Washington pooling service, which covers operations
originating or terminating at those two cities. No existing Greyhound-Peter Pan
poling agreement approved by the Board allows pooled service originating or
terminating in Newark.” That assertion is absolutely false, so the Coach/Megabus
“complaint” has no basis at all.

3. I note first that each of the several Peter Pan-Greyhound STB
pooling authorizations was issued following an application which included an
Affidavit by me.on behalf of Peter Pan and by a Greyhound representative. To my
best knowledge — based on active participation in the bus industry — none of the
Coach/Megabus senior management was involved in any of the STB applications.
That means I can speak with actual knowledge, not based on some guess as to
‘what.might have been said or done, but the same is not true of Coach/Megabus.

4. I say the Coach/Megabus assertion above is false, based on my
actual knowledge.

5. One component of the New York City — Washington, DC Pooling
Application was my Affidavit, executed April 18, 1997, in which I testified on.
behalf of Peter Pan as to how we believed our proposal met the legal standards for
approving a pooling application. In paragraphs 13 and 14 (at pages 6 and 7) of
that Affidavit, I discussed benefits to the public at terminus points on the route in
issue.

6. In paragraph 15, beginning at page 8, I talked about our planned
pooled service at intermediate points between New York and Washington.
Paragraph 15 begins as follows:

At intermediate stations on the Washington ~ New York route, Peter Pan and
Greyhoiind plan to combine terminals so that there are no duplicative efforts. In



Newark and Mt. Laurcl, New Jersey, Peter Pan tickets and service will be made
available at the Greyhound facilities in those two locations. (emphasis added)

7. Further in that same paragraph 15 discussing service at intermediate
points, I continued by explaining pooled service to be provided at Baltimore,

Under the proposal, both Peter Pan and Greyhound will provide service at

downtown Baltimore [Maryland] at the Greyhound facility and both Peter Pan

and Greyhound will provide service at a single location in the Travel Plaza [just
_North of Baltimore on Interstate 95].”

8. These statements expressly show our proposal submitted to and
approved by the STB for the New York — Washington pool contemplated service
at intermediate points, including specifically Baltimore and Newark, which flatly
contradicts the Coach/Megabus allegation.

9. My Affidavit (paragraph 30, page 16) concluded with the following:

To maintain its high standards of quality service and to better serve its passengers,
Peter Pan seeks authority to pool service with Greyhound over the New York -
Washington route as described in this statement and in the proposed Pooling

. Agreement submitted to the Board. (emphasis added)

10. Ialso point out the Pooling Agreement presented to and authorized
by the Board says expressly in paragraph 1.b, page 2, under the heading
“Establishment of Pool,”

The revenues which shall be the subject of this Agreement (“Gross Pool
Revenue™) are the gross amounts received by Peter Pan and Greyhound from the
sale of tickets and the issuance of busbills, regardiess of by whom or where sold
or issued, for the transportation of passengers and express in'scheduled, intercity
bus service over all or any portion of the Pooled Routes . . . . (emphasis added)

11.  Not only did we propose service at intermediate points such as
Newark and Baltimore, we have in fact provided pooled service and pooled
reveriue for service at those cities since the time the pools were authorized and
continuing until today. I have confirmed this expressly with Brian Stefano, Peter
Pan’s Executive Vice President, CFO, and COO. (He was identified at page 2,
paragraph 4 of my earlier Affidavit as his then titles of Vice President and CFO,
meaning he, too has actual knowledge of how the pools have been operated since
‘they were first authorized.)

12.  Asl unde'x"stand the Coach/Megabus “complaint,” it is based entirely
on the allegation there is no STB authorized pool service for intermediate points



between Washington and New York. As my statement today - but more
importantly my 1997 Affidavit and the STB Pooling Agreement — show in black

and white, we proposed service for intermediate points and that’s exactly what the
STB authorized.

Verification

I, Peter A. Picknelly, President, Peter Pan Bus Lines, Inc., verify under
penalty of perjury under the laws of the United States, that I have read the
foregoing affidavit, that the statements therein are true and correct to the best of
my knowledge and belief, and that I am authorized to make this statement on
behalf of Peter Pan Bus Lines, Inc.

/24

Peter A. Picknélly

Dated: March 28, 2011



EXHIBIT D
STLPTOE & JOHNSONw

ATTORNLYS ATl LAW

David H. Coburn 1330 Connecticut Avenue. NW
202.429 8063 Washingron, DC 20036-1795
dcoburn@steptoe.com Tel 202.429 3000
Fax 202 4293902

steptoe com

March 16, 2010

VIA ELECTRONIC FILING

Cynthia T. Brown

Chief, Section of Administration
Surface Transportation Board
395 E Street. S.W.

Washington, DC 20423-0001

Re:  Reply of Coach USA, Inc. and Megabus Northeast, LLC to March 12, 2010
Letter Request of Greyhound Lines, Inc. Concerning Peter Pan Bus Lines,
Inc - Pooling — Greyhound Lines, Inc., STB Docket Nos. MC-F-20908, MC-
F-20904, MC-F-20912

Dear Ms. Brown:

Coach USA. Inc. and Mcgabus Northecast, LLC (jointly, “Mcgabus™) hereby respond in
opposition to the March 12, 2010 letter request submitted by counsel for Greyhound Lincs, Inc.
(“Greyhound™) seeking your approval for what Greyhound'’s letter describes as a “minor,
ministerial” amendment to the three Revenue Pooling Agreements between Greyhound and Peter
Pan Bus Lines, Inc. (“Peter Pan™) that the Board approved in the late 1990°s. Those Agrcements
cover service offered by those two bus companies between New York and Washington, DC,
New York and Philadelphia and New York and Boston. Far from being cither “minor” or
“ministerial” amendments to any of those three agreements, what Greyhound seeks here is a
major expansion of the antitrust-immunized Pooling Agreements approved by the Board over ten
years ago, under very different economic circumstances.

Specifically, Greyhound seeks to revise those Pooling Agreements to reach an altogether
new service not previously covered by the Agreements, namcly, a new Washington, DC-
Philadelphia. PA service, to be conducted via Baltimore. MD, that will be operated by a
Greyhound-Peter Pan joint venture entity known as BoltBus, which commenced operations in
2008. Neither that service nor that joint venture is addressed in any STB approved pooling
agreement. :

WASHIAGION o NEY YORK s CHIGAGO o PHAOTHIY = LGS ANGIIFS o CPNTURY 11y JONDOR o RRLSSIAS o BEHING



STLPTOL & JOHNSON e

Ms. Cynthia Brown
March 16, 2010
Page 2

Megabus submits that the issues raised by the proposed expansion of the Greyhound-
Peter Pan pooling arrangement warrant careful consideration by the Board. The proper means to
achieve that consideration is for Greyhound and Peter Pan to submit a formal pooling application
to the Board pursuant to 49 U.S.C. § 14302 and the Board’s rules at 49 C.F.R. Part 1184. While
Greyhound paints its proposed amendment as minor or ministerial, the fact is that it proposes to
do what the three existing Pooling Agreements never contemplated at the time that they were
submitted to and approved by the Board over ten years ago, namely, run a joint venture service
on a route (Washington-Philadelphia) not presented to the Board in any of the prior pooling
applications. Nor has the Board had an opportunity to consider whether pooling involving these
carriers is appropriate at all in the dramatically different economic circumstances that now
surround intercity bus service in the Northeast or in light of the fact that Greyhound came under
the control of FirstGroup plc, a large United Kingdom-based transportation conglomerate, in
2007.

The primary reason offered by Greyhound for the amendment to the existing Pooling
Agreements is to allow BoltBus to compete on the Washington-Philadelphia route with
Megabus, which has announced the commencement of scheduled service on a new Washington-
Philadelphia route as of March 21, 2010. Megabus is a low fare, high quality scheduled intercity
bus service offered by Mcgabus Northeast, LL.C, which is owned by Coach USA, Inc., a
subsidiary of Stagecoach Group. plc. Since 2008, Megabus has operated point-to-point express
service between various cities in the Northeast, including non-stop New York-Washington and
New York-Philadclphia service. It currently competes on those routes with BoltBus and several
other motorcoach companies. BoltBus apparently operates on these and other routes under one
or more of the Board—approved Pooling Agrcements referenced in the Greyhound letter.
BoltBus, however, does not transport passengers between Washington and Philadelphia, and
apparently is awaiting action on its March 12 letter request before initiating this altogether new
scrvice.

Greyhound relies on the Board approved New York-Washington DC Pooling
Agreement in Docket MC-F-20908 as the source for its claimed authority to pool revenues and
scrvice with Peter Pan (through BoltBus) on the Washington-Philadelphia route. However, the
Board’s 1998 decision in MC-F-20908, Peter Pan Bus Lines, Inc. — Pooling — Greyhound Lines,
Inc. (served April 29, 1998) makes no mention at all of this route. Rather, that decision is
focused exclusively on the route for which pooling authority was requested at the time, New
York-Washington. So too, the May 20, 1997 Application filed by Greyhound and Peter Pan in
MC-F-20908 makes no mention of the Washington-Philadelphia route. In fact, although other
intermediate service points between New York and Washinglon arc mentioned in the supporting
verificd statement of Peter Pan’s President, Peter Picknelly, Philadelphia is not among those
listed and there is no discussion at all of any service problems that Greyhound or Peter Pan may
have been expericncing between Washington and Philadelphia, or of competitive conditions on
that route.



EXHIBIT E

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket Nos. MC-F-20908, MC-F-20904, and MC-F-20912

PETER PAN BUS LINES, INC. - POOLING —- GREYHOUND LINES, INC.

OPPOSITION OF GREYHOUND LINES, INC. AND
PETER PAN BUS LINES, INC. TO PETITION OF COACH USA, INC.
AND MEGABUS NORTHEAST, LLC TO REOPEN FOURTH AMENDMENT

Greyhound Lines, Inc. (“Greyhound”), and Peter Pan Bus Lines, Inc. (“Peter Pan™)
respectfully submit this opposition to the May 3, 2010, petition by Coach USA, Inc. and its
subsidiary Mcgabus Northcast, LLC (togcther, “Mcgabus™) to rcopen and disapprove the Surface
Transportation Board’s (“Boarzi”) carlier approval on April 17, 2008, of the “Fourth
Amendment” to their three revenue pooling agreements, which were approved by the Board in
the above-referenced proceedings in 1997-98 (“Mecgabus Petition™).
L INTRODUCTION AND SUMMARY

In an astonishing misuse of the rcgulatory process, Mcgabus sceks to mancuver the Board
into climinating one of the company’s main rivals on Northeast Corridor bus routes — namely,
the BoltBus line of enhanced bus service authorized by the Fourth Amendment.! The Megabus
Petition finds no aspect of BoltBus to complain about beyond its being the product of a Board-

approved pooling agreement. It docs not, for example, allege that the BoltBus joint venture has

cngaged in anticompetitive or unlawful conduct of any kind. To thc contrary, the only “changed

! Petitioner is a far cry from a struggling small business unable to fend for itself in the competitive marketplace.
According to its website, “Coach USA owns over 20 local companies in North America that operate scheduled bus
routes, motorcoach tours, charters, and city sightseeing tours™; “operate[s] megabus [sic] in the North East and
Central Regions of the United States and Canada”; and “is a subsidiary of the Stagecoach Group,” which the website
describes as “one of the world"s largest bus, coach and rail groups with operations in the United Kingdom and the
United States.” See http:/www.coachusa.com/info/coachusa/ftr.aboutus.asp.
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decision, ... a changed circumstance must be one that could materially affcct the prior decision.”
See DesertXpress Enterprises, LLC-Pet. for Decl. Order, 2010 WL 1822102, at *3. Accord,
Town of Springfield, 412 F.3d at 189 (citing the “aftected materially because of ... changed
circumstances” standard of § 1115.3(b)(1) in declaring that a petition to reopen for new evidence
or changed circumstances under § 1115.4 neccssitated a showing that the ncw devclopments
“materially affccted the Board’s disposition™).

Megabus’s Petition rests almost exclusively upon the changed-circumstances criterion.®
It has the burden of persuasion on this issue (Simmons v. ICC, 760 F.2d 126, 132 27"‘ Cir. 1985)),
and it is a heavy one: “[p]etitions to rcopen previously final agency decisions arc to be granted
only in the most cxtraordinary circumstances.” Farmer Export Co. v. United States, 758 F.2d
733, 737 (D.C. Cir. 1985) (citing Mobil Oil Corp. v. ICC, 685 F.2d 624, 631-32 (D.C. Cir.

1982)).

B. The Megabus Petition Fails to Establish that the Purportedly Changed
Circumstances — Namely, Increased, Not Decreased, Competition on the
Routes Served by Boéltbus, Megabus, and ‘Numerous ‘Other Bus ‘Compariies
and Transportation Providers — Will Be Material to the Board’s Prior Action
in Approving the Fourth Amendment

In an cffort to meet this burden, Mcgabus attempts to establish how “dramatically”
-market conditions have changed in the past two years since the Board’s authorization of the
Fourth Amendment on April 17, 2008. Mcgabus Petition at 3. Megabus declares that BoltBus-
type scrvice “is now significantly more competitive™ (id.); at the same time, that type of curbside
scrvice has experienced “a dramatic growth in demand and ridership” (id.); current

circumstances in the BoltBus market are “economically robust” (id. at 4); the entry of BoltBus,

§ While the Megabus Petition also alleges BoltBus’s non-compliance with the terms of Board’s approval of the
Fourth Amendment, this argument appears to be an afterthought. It, too, is without merit. See Part IV of this
Opposition, infra.



Mcgabus, and scvcral so-called Chinatown curbside intercity operators “revolutionized
motorcoach scrvice on the routes scrved by BoltBus™ (id. at 10); the resulling scrvice
precipitated “a dramatic growth of the number of passengers traveling by bus” in the Northeast
areas that BoltBus serves (id. at 11); “the majority of this growth in service was driven by ...
Mcgabus and BoltBus” (id., quoting a rcport'appcndcd to Mcgabus’s filing in opposition to the
Greyhound/Peter Pan Fifth Amendment); the sector in which BoltBus operates “is financially
viable, and indeed attractive” as evidenced by the “entry over the last several ycars of new
competitors into the intercity motorcoach sector in the Northeast U.S.” (id.); thc “intercity
services on the BoltBus routcs are in fact so plentiful now....” (id. at 12); and “the last scveral
years have been marked by cxpanding demand for the type of scrvices offered by BoltBus and
the new entrants (listed above [including Megabus]) attracted into the sector on the routes served
by BoltBus.” Finally, quoting from its own press release posted on its website, Megabus
proclaims that, “Indcpendently operated competitors of BoltBus ... are performing well and offer
the same types of amenitics on their buses,” and that, “The overwhelming popularity of
megabus.com’s innovative, express bus service prompts us to keep expanding and offering our
service to as many customers as possible.” Id. at 15 & n.32.

In sum, in Megabus’s own vicw, th!e very market and competitive conditions thc Board
sought to foster when it approved the Revenue Pooling Agreements in 1997 and 1998 and
ensuing amendments, the last being the Fourth Amendment in April 2008, have come to pass.
The riding public has benefitted from improved, innovative motorcoach services, traceable to the
operating efficicncies and economies inhcrent in the pooled services of Greyhound and Peter
Pan, while motorcoach compctition for this dramatic growth in ridership is hcalthy and has

flourished, hardly “unreasonably restrain[ed].”



Greyhound and Peter Pan generally agree with Megabus’s asscssment of the current
markctplace in which BoltBus operatcs. The circumstances surrounding enhanced bus scrvices
have indeed changed since April 2008 when thc Board approved the Fourth Amendment, and
they have changed gencrally as Megabus portrays them in its Petition. But such changes do not
risc to the level of thosc that the statutc and regulations require for the Board to rcopen an
administratively final action. As discussed above, to warrant rcopening, changed circumstances
must be both “material” and substantial and, in the view of the U.S. Court of Appeals for the
D.C. Circuit, “most extraordinary.” Farmer Export, 758 F.2d at 737.

The changed circumstances in connection with a prior Board action involving pooling
must be material to the statutory criteria for approving pooling arrangements. Thus, they must
tend to undercut either “’better service to the [riding] public” or “economy of operation™ of the
pooling agrcement. See 49 U.S.C. § 14302(b)(1). Alternatively, the allegedly changed
circumstances must show that the pooled services have unrcasonably restrained competition.™
49 U.S.C. § 14302(b)(2). Megabus has not, and cannot. make any of these statutory showings.

Instead, the changed circumstances Megabus has brought to the attention of the Board are
the polar opposite of such showings. Mcgabus’s own Petition shows the resulting BoltBus
operations brought and continuc to bring an improved, innovative scrvice to the'}riding public, a
nimblc scrvice rcsponsive to changing nceds of a new type of “hip™” passenger. Megabus’s
cvidence shows BoltBus provides a low-cost, low-farc express service that by-passes congested,
expensive terminals and relies upon the Internet for its cost-effective ticketing system — in a
word, an economical, efficient service as well as an improved one. Mcgabus’s Petition describes
a healthy, highly competitive passenger bus scrvice ecnvironment in the Northeast, onc in which

bus companics have refocuscd on providing and expanding affo.rdable, rcliable, but modern



curbside scrvicc. Megabus and the other ncw cntrants Megabus identifics in its Pctition as
having cntercd the market since April 2008 to provide BoltBus-type scrvice in the Northeast arc
described as vibrant and thriving as the ridership demand has grown in response to
implementation of these new services.

The pooled scrvices of Greyhound and Pcter Pan producing BoltBus have, according to
Megabus’s own cvidence, proven to be precisely the competitive success the Board predicted
when it approved them. See, e.g.. Peter Pan Bus Lines, Inc.-Pooling-Greyhound Lines, Inc.. No.
MC-F-20908, 1998 WL 209278, at *4 (dcclaring, in approving thc New York, NY-Washington,
DC pooling agrcement, that “if any market would be conducive to entry it would be this one....
Similarly, the competitive intcrmodal alternatives between these two major cities far cxceed
those of most passenger markets throughout the country™). In effect, Megabus has petitioned the
Board to undo this cxtraordinary success in passenger bus transportation by overturning its prior
Fourth Amendment approval for an anti-competitive rcason — to climinatc a formidable
competitor that, together with Megabus and others, has been largely responsible for the current
highly-competitive intercity motorcoach industry in the Northeast. The Board should reject such
a perverse and unsupported request.

The Board’s predecessor, the Interstate Commerce Commission, recognized the proper
rolc of the agency in the post-1980 dcrcgulatccli transportation cnvironment — to protect the public
interest through promoting competition, not individual competitors. See GLI Acquisition
Company — Purchase — Trailways Lines, Inc., 4 1.C.C. 2d 591, 610 (1988) (“[w]e are not,
however, in the busincss of preserving competitors when competition itsclf is not endangered”),
pet. for review denied sub nom., Peter Pan Bus Lines, Inc., v. ICC, 873 F.2d 408 (tbl.), 1989 WL

46959 (D.C. Cir. 1989) (per curiam, unpublished). In declining to reopen thc Greyhound
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acquisition given that Greyhound’s cntry inte the market and its low pricing were
precompctitive, the ICC declared:
[Olur role is to protect the broad public interest. The public interest favors
competition. The cntry of a new competitor into a market offers a greater
variety of price and service consistent with 49 U.S.C. § 10101.... [TThe

Commission is obliged to protect competition rather than competitors so that
benefits to the public will be maximized.

Greyhound Lines, Inc. — Purchase — Scenic Trails, Inc. d/b/a Scenic Trailways, No. MC-F-
19206, 1990 WL 287498, at *3 (I.C.C. 1990) (emphasis addcd). Here, only compctitor
Megabus, not the riding public or others purporting to represent to thc public interest, sccks to
reopen and overturn the Board’s approval of BoltBus. Eliminating a competitor, BoltBus, would
not protect or cnhance compelition; it would mercly promotc the agenda of a BoltBus
competitor, Mcgabus. Nor has Mcgabus made any allcgation in its Pctition that Greyhound
and/or Pcter Pan have engaged in anticompetitive behavior or that their entry into the pooled-
routes markets served by BoltBus has diminished competition for passengers in that market. Cf.
GL! Acquisition Company — Purchase — Trailways Lines, Inc., No. MC-F-18505, 1991 WL
126512, at *2-*3 (I.C.C. 1991) (rejecting allegations that Greyhound was ‘“‘engaging in anti-
compctitive conduct” and dcclaring “[w]c will rcopen this procceding ... only on a strong
showing of harm to thc publi(l: intercst and/or competition that rcquircs our intervention™).

IV. BOLTBUS DOES NOT EXCEED FOURTH AMENDMENT APPROVAL

Megabus posits a sccond reason for reopening the Fourth Amendment authorization ~
that by now offering frequent, hourly service over the pooled routes, BoltBus diverges from the
terms the Board purportedly imposed upon its authorization. Megabus Petition at 18-19.

This allegation is patently false. The Board’s letter of April 17, 2008, approves the
Fourth Amendment as coming within the Board’s prior authorizations of the parﬁcs’ pooling

agreements, thereby authorizing Greyhound and Peter Pan to launch “Enhanced Service,” known
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