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BEFORE THE
SURFACE TRANSPORTATION BOARD

Financial Docket No. 35813

FILLMORE & WESTERN FREIGHT SERVICE, LLC d/b/a
FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation
V.
VENTURA COUNTY TRANSPORATION COMMISSION,
THE CITY OF SANTA PAULA, THE SANTA PAULA BRANCH LINE
ADVISORY COMMITTEE

SUPPLEMENT ADDING EXHIBITS6, 7,8, 9,10, 11 & 12
AND A LIST OF PENDING ACTIONS
TO EMERGENCY PETITION FOR
DECLARATORY ORDER

The Fillmore & Western Freight Service, Inc., (“F&W™), a rail carrier under
the Interstate Commerce Commission Termination Act (49 U.S.C. 88 10101-16106),
hereby files this Supplement to its EMERGENCY PETITION FOR DECLARA-
TORY ORDER, filed March 28" 2014, adding Exhibits 6, 7, 8, 9, 10, 11 and 12 and
a list of pending actions which were omitted from the original filing.
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Attached are true and correct copies of the following exhibits which were
omitted from the original petition filed herein.

1. June 25, 2001, Lease Agreement for Rail Services on the Santa
Paula Branch (Exhibit 6).

2. July 1, 2001, Sub-Lease Agreement between the FRDA and FWRR
for the Santa Paula Branch (Exhibit 7).

3. August 18, 2014, Lease with Option to Purchase between FRDA
and FWRR (Exhibit 8).

4. October 14, 2010 Letter from Darren Kettle unilaterally adjusting
the monthly maintenance allowance (Exhibit 9).

5. May 14, 2013 Letter from Darren Kettle terminating the Direct
Lease without cause.

6. April 9" 2013 Letter from Darren Kettle embargoing the carrying of
freight.

7. Ventura County Transportation Commission, Plaintiff, v. Fillmore
& Western Railroad, Inc., Case No. 56-2014-00449769-CL-UD-
VTA.

The following is the listing of pending matters omitted from the original filing

of the petition herein.
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1. Alfred Beserra, et al. v. Griffin Industries, et al.,, Case No. 56-2010-
00373718, filed May 13, 2010, pending before the Honorable Rebecca S.
Riley (“Beserra™);

2. Fillmore & Western Railroad, Inc. v. Ventura County Transportation
Commission, Case No. 56-2013-00444877, filed November 18, 2013, be-
fore the Honorable Tari L. Cody, dismissed March 17, 2014;

3. Ventura County Transportation Commission v. Fillmore & Western Rail-
way, Inc. (hereinafter, the “Unlawful Detainer Action”), Case No. 56-
2014-00449769, filed March 6, 2014, pending before the Honorable F.
Dino Inumerable; and

4. Fillmore & Western Railroad, Inc. v. Commissioners of the Ventura
County Transportation Commission, et al., Case No. 56-2014-00450239,
filed March 17, 2014, pending before the Honorable Rebecca S. Riley.

Respectfully submitted,

Ivan W. Halperin

Halperin Law Offices

1007 West 24th Street

Los Angeles, CA 90007- 1816
(310) 773-3494
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DONNA M. STANDARD
35625 E. Kings Canyon Rd.
Squaw Valley, CA. 93675
(559) 338-0111

Counsel for Petitioner Fillmore
& Western Freight Service, LLC

Dated: April 14" 2014
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Verification
I, David Wilkinson, declare under penalty of perjury under the laws of the
United States of America, that the foregoing is true and correct. Further, I state that
I am the Chief Executive Officer of Fillmore & Western Freight Service, LLC and I
certify that I am qualified and authorized to file this pleading.

Executed at Fillmore, California on April 14" 2014,

A IUH

David Wilkinson




STATEMENT REGARDING SERVICE
| hereby certify that on this, the 14" day of April, 2014 | have served the De-
fendants in this proceeding with this document by United States Mail as follows:

Charles A. Spitulnik and W. Eric Pilsk, Esgs.
KAPLAN KIRSCH & ROCKWELL LLP
1001 Connecticut Avenue, NW, Suite 800
Washington, D.C. 20036

City of Santa Paula
Judy Rice, City Clerk
970 Ventura St.

Santa Paula, CA. 93060

Santa Paula Branch Line Advisory Committee
Ventura County Transportation Commission
Donna Cole, Clerk of the Board

950 County Square Drive, Suite

Ventura, CA. 93009

Ivan W. Halperin

Counsel for Petitioner Fillmore &
Western Freight Service, LLC
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Exhibit 6
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LEASE AGREEMENT

FOR RAIl SERVICES ON THE SANTA PAULA BRANCH

'
- YA o —
Agreement made this A5  day of Qe , 2001, by and between

the FILLMORE & WESTERN RAILWAY COMPANY (“Fillmore & Western™), a California

corporation, and the VENTURA COUNTY TRANSPORTATION COMMISSION {("VCTC)L

WHEREAS, VCTC owns 2 line of railroad from milepost 403.20 at or near Montalve,

California, te milepost 435.07 at or near Rancho Camules, Ca!ifcméa‘(“Santa Paula Branch™);

WHEREAS. Fillmore & Western desires to lease the segment of the line befween

milepost 405 i i
is] 31 at or near Montgomery Avenue in the City of San Buenaveniura and 435.07 at

Rancho Camuies, for stilt and motion picture production purposes, television fitming, commerciais
=Py T Bapusc

and other still and motion television promotional activifies, video-productions and any other still or
mouon reizted media event, freight service, mail and express service, and for public/touris:

excursiens, charier and dinner frain operations; and
e N =

&

] W ilimore :
/ EREAS, Fillmors & Western does not desire to be obligated to provide commeon

A . -
/ carmier freight service on the Fillmore & Western Segment:
=y

NMOW, TH ORE
ERFFORE. IN CONSIDERATION of the mutuai covenants herein: and other good and

valuz ONSH ion i et at
2luable consideration, receipt of which is acknowledged by the parties, the parties hereby agree.

N “

1. Definitions:
“Effective Date” shali mean July 1, 2001,

Execulion " shai i i i
ulion Date” shail mean the date ihis Agreement is executed oy the parlies

heratg
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“Freight Service” shall mean the movement of bulk commedities (such as coal
and chemicais}, automobiles or raw materials traditionaliy m& by rail cariers.

“Santa Paula Branch” shall mean the line of railroad from milepost 403 .20 at or
near Montalvo, California, to milepost 435.07 at or near Rancho Camulos, California, aif as shown
on Exhibit A herelo.

“Lease Properly” shali mean the Track, Track support Struciures, buildings and
the real property which comprises land lying within 15 feet of the centeriine of any Track existing
on the Santa Paula Branch Line between milepost 405.31 and milepost 43507, on the Effective
Date, reserving, however, for VGTC, ifs successors and assigns the right (consistent with the
rights herein granted) to construct, reconstruct, maintain and use future recreational trails, fiber
optic communication and pipeline facilities and appurtenances in, upon, 6ver, under and along
said property, without unreascnabie or substantial interference with the operations of Filimore &
Western or of Fillmore & Western ‘s sublessee and subject fo the rights of existing fenanis in
possession.

“Lease Termy shall mean the twenty {20) year pericd commencing from the
Effective Date, subject o the bienniaf review of renis and rates described in Section 3b.

“Maill and Express Service” shall mean premium rail transporiation service af
premium rates — expedited, regularly scheduled train service at prices which are generaiiy higher
than freight service — that is provided as an adjunct to Amirak’s passenger service.

“Maintenance” shalf mean these activities reguired for continued basic operation
of track and signal equipment for Fiflmore & Western's uses and in accordance with applicable
regulations. “Track work” under this itemn inciudes tightening track boits, lifing and {amping joints
to adjust cross level, swilch adjustment and jubrication, operation of ballast regulators.
replacement of worn swiich components, spot replacement of worn ties, spot replacement of
worn rails and weed abatement. "Signai work” under this item includes periodic inspections anc
tests per FRA/PUC requirements and repair/ replacement of defective/damaged components.

“Still and Motion Picture Produchion” shall include stili and motion picturs
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production, television fiiming, commercials and other still and motion television promotional
activities, video production and any other stili or motion related media events.

“Public/Tourist Excursions™ shall include public and private excursions,
recreational and dinner train operations and any prometional activiies relate thersto.

“Taking™ shall mean the taking or condemnation of materially all of the Lease
Property by any competent authority at any time while this Agreement is in effect.

“Track”™ shall include all appurtenances thereof, consisting of rail and fastenings,
switches and frogs,complete bumpers, ties, ballast and roadbed.

“Track Suppert Structures” shall mean those proper‘ﬁes necessary for use or
support of Track, including signals, bridges, culverts, other shuctures, funnels, grading,
embankments, dikes, pavement, and drainage facilities.

“Grﬂsé Revenue” shall mean the total revenue coliected by Fillmore & Westemn or

its sublessees in the form of fees, renis or any other basis of charges derived from projects using

o
i

any part of the Lease Property for Stll and Moiion Picture Production and for Public/Tourist

Excursions and shafl not be reduced by any expenses incurred by Fillmore & Weslem or any or
its sublessees except for contract fees paid by Fillimore & Western or any or its sublessses to 2

third party and reimbursement revenues received by Fillmore & Westem or its sublessees.

Z. Purpose and Scope of Lease:

The purpose of the Lease is to pemmit Fillmors & Western and/or its sublessses
e use ithe Lease PFroperly and Santa Paula Branch for Still and Motion Piclure Production
purposes  {including television and wvidec productions). Public/Tourist Excursion purpoases
fincluding charter and dinner train aperaiiions), freight services, and mail and express service,
subject to reservations described in Section Sc, as part of its efforls e further develop the local
sconomy. fThe purposes cutlined in this articie shall be limited to specific segments of track as
foilows:

+  Siif and Metion Picture Productions — mitepost 405.31 lo milepost 43507

«  Public/Touwrist Excursions — milepost 403.35 to miiepost 414 45
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» Freight Services —milepost 414 95 (o milepost 435.07
= Mail and Express Service — milepost 403.35 to milepost 435.07
VCTC, for consideration of the rents, covenants, and conditions herein contained
to be kept, performed, and observed by Fillmore & Westem, does lease and demise the Lease
Property (as herein defined) fo Fillmore & Westemn, subject to alf matfers of record and the rights

of existing tenants in possession, and Fillmore & Westemn does rent and accept the Lease
Property from VCTC.

3 Rental Payments:

a. Fillmore & Westemn shall pay to VCTC as initial rental hereunder the sum
of Six Hundred Dotlars ($600.00) monthly. Fillmore & Western shall also pay as Movie Rental to
VCTC a five percent (5%) fee for each day of Still and Moiion Picture Production use of the Lease
Property. Fillmore & Westemn shail pay Base Rental and Movie Rental to VCTC within fifteen (15)
days of the end of each month including with payment a statement detailing the number of days
of Still and Motion Picture Production during the period. Timely payment of Base Rental and
Movie Rental is of the essence; VCTC may levee a one and one-half percent {1 1/2%) late fee on
Fillmore & Western for each thirty (30} days that rental payments and production siatements are

past duse.

This initial rental rate shali be adjusted annually thereafler as follows:
The base for computing the adjustment is the Consumer Price Index for Al Urban Consumers
(198284 = 1000 for Los Angeles — Long Beach — Anazheim, Cafifornia, published by the United
States Department of Labor, Bureau of Labor Statistics (Tindex”), which is published for the month
of July, 2061 (“Beginning Index™).

if the Index pubtished for the month of July prior to the adjustment date
{"Exiensiocn Index”} has increasad over the Beginning Index, the monthy rent for the following
year {until the next rent adjustment) shail be sat by multiplying the initial rent by a fraction, the
nurmerator of which is the Extension Index and the denominator of which is the Beginning Index.

However. in no case shall the menthly rent be less than the initial rent.
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if the fndex is changed so that the base year differs from that used

above, the Index shall be converted in accordance with the conversion facior published by the
United States Department of Labor, Bureau of Labor Stastics. If the Index is discontinued or
revised during the ferm, such ofher government hde-x‘-com;mtaﬁon with which it is replaced shall
be used in order io cbizin substantially the same resuit as would be obtained if the Index had not
been discontinued.

by VCTC and Fillmore & Western agree that the rental rate shown in Section
3a be reviewed |, and if desmed fiecessary, renegotiated and revised on a biennial basis. Rentai
rate review may include, but is not imited fo, consideration of 2 simple fiat rate, percent of gross
receipl, fee per rider, or other appropriate measures. In the event VCTC and Fillmore & Westemn
are unable to reach agreement regarding a rental rate, the matter may be submitted to mediation
pursuant fo the applicable provisions of Section 24. If the rental rate is revised, it shall be
memarialized through an amendment to this Agreement. If a rental rate cannot be agreed upon,
even after mediation, this Agreement may be terminated in accordance with Section 15(b). <~

C: Fillmore & Westemn acknowiedges and agrees that iis obiigation toc pay
rent hiereunder and the righis of VCTC in and toc such rent shall be absolute and unconditional
and shall not be subject to any abatement, reduction, set-off gdefense, counter—claim or
recoupment ("Abatements™} for any reason whatscever, inciuding without limitation Abatements
due fo any present or future claims of Fillmore & Western against VCTC under this Agreement or

otherwise.

4. Use of Premises:

a. Filimore & Western shall have the right to use the Lease Property for any
fawful Still and Motion Picture Purposes {including television and video productions), any lawfui
Publfic/Tourlst Train Excursion use defined herein, freight services, and mail and express
services, but not o remove “Track or Track Support Structures.”

b. Fillmore & Western shall maintain the Track and Track Support
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Structures from milepost 405.31 to milepost 435 .07 to such standards as required for ifs uses and
in accordance with applicable regulations.

(1.} Fillmore & Western shail be entitied fo receive, as part of iis
maintenance ailowance as defined below, any State or Federal Funds designated for highway
grade crossing signal maintenance on the L ease Property.

2.} Fillmore & Western shall receive a maintenance allowance in the
lesser amount of One Hundred Seventy Thousand Dollars ($170,000) or the total of its grade
crossing signal maintenance funds and the annual income derived by VCTC from its property
leases at the time of the Effective Date of this Agreement, excepting the revenues derived by
VCTC from Fillmore & Western through this Agreement

€. In the event that specific Track and Track Support Stuchmes are
determined to need extensive replacement, beyond maintenance as defined in Section 1, VCTC
shall be responsible for said repiacement. Any and all replacement activities shall be undertaken
at the sole discration of VCTC as funds may become available. ft is understood by the parties

that VCTC shall seek state and/or federal funds to the greatest exient possible for such work.

5. Consiruction:
a. Permanent ﬁ?ﬁ}rﬁvements

Fillmore & Western shall not have the right to construct any additions or
improvements of a permanent nature on the Lease Property without prior specific written approvat .
in advance by YCTC. At such fime VOTC has authorized consiruction of any additions or
improvements, such construction shall be done in a good and workmaniike fashion. As such
additions or improvements are constructed, Fillmore & Wesiemn shall be responsible for
maintaining them at a level adequate to support their reasonable use for their expected useful life.

b. Temporary Improvements.

Fillmore & Western shall have the right to construct any femporary

improvementis nacessary to use the premises for the uses permitied herein, provided, however,

said temporary improvements shall be timely removed upon cessation of their use. In the event

6
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that such improvements are not timely removed, VCTC shall have the right, in its discretion, after
written notice to Fillmore & Western, to remove such improvements and Fillmore & Westemn shail
be obligated to reimburse VCTC for all costs incurred by VCTC in such removal. In any event,
temporary improvements shall not impede vehia:farsi or pedesirian crossings at any public street
or other legal public or private crossing without wrttten authorization from VCTC and any
applicable permitting authority.

C Easements and Dedications.

The parties recognize that in order to provide for the more orderly
development of the Lease Property it may be necessary, desirable or required that street, water,
sewer, drainage, gas, power line, and other easement and dedications, and simnilar righis be
granted ar dedicaied over or within portions of the Lease Property. VCTC will give Filimore &
Western timely written nolice of all such requests, provided, however, that VCTC shall have the
sole discretion to consider such requests, to approve or reject proposals and execute and deliver
such documeris. from time to time, and throughout the term of this Agreement as may be
appropriate, necessary, or required by several govermmental agencies and public ulility
companies for the purpose of granting such easements and dedications. No such easement or
dedications, nor any consfruction in connection therewith , shall unreascnably interfere with the
operations & Filimore & Westemn or its sub-lessees hereunder.

d- Tite

Any parfs installed, replacements made or additons, improvements or
aiteratons ic M@ Irack and lrack Support Structures shall in each case be considered
accessions fo the Track and Track Supporf Structures and fitle thersto shall be immediaiely
vesied in VCTC without cost or expense to VGCTC.

However, Filimore & Westem's fixtures, machinery and equipment piaced or
maintained on the Lease Property or propelled on rail shafl be and remain the property of Fillmore
& Western. If the removal of same causes materiai damage to preperty of VCTC, Filimore &

Westem shall pay the reasonable cost of repair.
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Fillmore & Western shalff, within one hundred and eighty (180) days following

expiration of the Lease Tem, remove all of its property from the Leased Property.

g8 indemnification:
Fillmore & Western agrees to investigate, release, defend, indemnify and hold

VCTC harmiess from and against any and all loss, damage, liability claims, demands, defriments,
cosis, charges and expense {including alfomey’s fees} and causes of aclion of whatsoever
character which VCTC may incur, sustain or to which VCTC may be subjected on account of loss
or damage io properiy and loss of use fhercf, or for bodily injury io or deaith of any persons
{inciuding. but not fimited b the propertly, employees, subconiractors, agents and invitees of each
party hereto} arising out of or in any way connected with the work fo be performed or occupancy,
operation, maintenance, enioyment or use of the Lease Property under this Agreement, except
such as shall have been occasioned by the negligence or other fault of VCTC.

7. Assi ing and M i
a. Assignment by Fillmore & Weslemn
This Agreement may not be assigned by Fillmors & Western without the
prior writien consent of VCTC. In any event, no such assignment shall be valid uniess there shall
be defivered o VCTC in due form for recording within ten (10) days afier the dalte of e
assignment {a}! a duplicate original of the instrument of assignment, and (b) an instrument
exscuied by the assignes expressiy assuming afl of Fiimore & Vyestern's dulics, obligations and
defaults under this Agreement. Upon any assignment of this agreement conforming to the termns
hereof, but not otherwise, the Fillmore & Western shafl be released from the performance of
obligations thereafter to be performed by it pursuant io this Agreement, except any obligation to
hold and apply monies held by the Fillmore & Western at the date of the assignment. the
dispestion whereof is govermned by the terms of this Agreemeni, and except furiher any
unperformed obligation which shall have matured prior fo such assignment. Without lmiting any

of the foregoing, but in addiion thereto, any assignment in contravention of the terms hereof is

2
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void, and VCTC shall have available to it all remedies set forth in this Agreement as well as any
other remedy at law or in equily.
b. Morigage of Leasehold Interest.
Fillmore & Western Mno#;haveﬂ:edght, at any time or from time o
time during the Lease Term, 1o encumber the leasehold estate created by this Agreement by a
leasehold morigage without the prior written consent on VCTC.
c. Subletting by Fillmore & Western
Fillmore & Western shail not have the right fo sublet alf or any part of the

Lease Properly for any permilled use under the terms of this Agreement without the prior written

consent of VCTC.
8. Limits on Use
a During the Lease Temm, the Lease Properly shall be used by Filimore &

¥iesten for the use specified in Section 4 above and for no other use or purpose. Filimore &
Western shall not use nor pemnit any other person to use the Lease Property, or any part thereof,
in contravention of the terms of this Agreement or for any unlawful purposes. Fillmore & Western
shail at all times during the Lease Term conform to, and cause all persons using or occupying
any part of the Lease Properiy by invitation of, under or by right of Fillmore & Western to comply
with ail public laws, ordinances, rules, orders and regulations from time to time applicable thersto
and regardless of when they become or became effective, inciuding without limitation, those
reiating to health, safety, noise, environmental protection, waste disposal, air and water quality,
and shalt furnish satisfactory evidence of such compliance upon request of VCTC. Fillmore &
Western shall not commit, ner allow any sublessee tc commit, any waste upon the Lease
Property.
b. indemnity for \Violation of Law

{1) Fidlmore & Western convenants and agrees fo release, defend,

ndemnify and save VCTC hanmless from any lisbility, cusl, expense, fines, penaities, damages,

or surcharges imposed for any viclation of any and all laws, ordinances, rules, orders and

g
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regulations applicable to the use and occupancy ofheLeaéePropeﬂxm‘ashemdtufmy
discharge, leakage, spillage, emission or pollution whether occasioned by neglect, omission or
willful act of Fillmore & Western or any person upon the Lease Property by license or invitation of
Filmere & Westermn or holding or occupying the same or any part thereof under or by right of
Fillmors & Western, regardiess of whether such liability, cost. expense, fine, penally, damages, or
charge arises or is imposad during or after the expiration of this Agreement, provided the act
giving rise o same occurs during the term hereof or any renewal or exiension thereof.

{2} Likewise, VCTC shail release, defend, indemnify, and save
Fillmore & Weslem harmiess from alf such matlers regardiess of whether such liability, cost,
expense, fine, penaity. damages or charge arises or is imposed before, during or afler the
expiration of this Agreement, provided the act giving rise to same is caused or occasioned by the
neglect, omission or willful act of VCTC or any person (excepting Fillmore & Western and persons
upon the Lease Property by license or invitation of Fillmore & Western) upon the Lease Property
by license or invitalion of VCTC.

{3} Fillmore & Western shall have the right {o contest by appropriate
legal proceedings, without cost or expense to VCTC, the validity or application of any law,
ordinance or regulation of the nature herein referred fo. If by the lerms of such law, ordinance, or
reguiaticns compliance therewith may be legally held in abeyance without subjecting’ VCTG to
any liability of whatscever nature for the failure to so comply therewith, compliance therewith may
be posiponed until the final determination of such proceeding. Fillmore & Western, upon
commencing such contest shall fumish to VCTC a document guaranteeing that VCTC and
VCTC's interast in the Lease Property shall be released, defended and heid harmiess from any

penalty, damage. charge or claim resuiting from such contest.

3. Conditions and Covenanis:

Ajl the provisions of this Agreement and any Riders or Amendments which

18}
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are made a part of this Agreement shall be construed to be “conditions™ as weli as “covenants™ as
though the words specifically expressing or imparting covenants and condifions were used in
each separate provision.
a. Qualifications on Use

ThisAgreenmtiss;tijectmmerightsofexis&}g tenants in
possession. Fillmore & Westem accepis the Lease Property (including VCTC-owned
improvements) in their present condition without any representation or warranty by VCTC as to
the condition of such Lease Property or Improvements, and VCTC shall not be responsible for
any defect or change of conditions in the Lease Property or such improvements, any damage
cccurring thersio or for the existence of any viclation of any municipal, county, state or federal
law, order, rule, regulation or ordinance.

b. WARRANTIES AND REPRESENTATIONS.

FiLIMORE & WESTERN UNDERSTANDS AND AGREES
THAT VCTC MAKES NC WARRANTY NOR REPRESENTATION CONCERNING WHAT, iF
ANY, USE OF THE PREMISIES MAY BE MADE OF ANY GOVERNMENTAL JURISDICTION,
AGENCY OR ENTITY HAVING AUTHORITY OVER THE PREMISES. FILLMORE & WESTERN
SHALL BE SOLELY RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY
WITH THE REQUIREMENT OF EACH SUCH GOVERNMENTAL ENTITY AND FOR FULL
COMPLIANCE WITH SUCH REQUIREMENTS. NO EMPLOYEE, REPRESENTATIVE OR
AGENT OF VCTC HAS ANY POWER OR AUTHORITY TC WAIVE OR MODIFY THIS
PROVISION AND NO ORAL OR WRITTEN REPRESENTATION BY ANY SUCH PERSON

SHALL EVER BE DEEMED TO CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY

ESTOPPEL AGAINST VCTC.
o YCTC Reservations
VCTC reserves for itseif and those to whom it grants such right,
the right to: 1) consfruct. maintain and operate any existing and new and additionai

communication facilites or pipefine upon. over and beneath the Lease Property, so iong as the

exercise of such rights under this Agreement does not interfere with the reasonable use of the

1i
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Lease Property by Fillmore & Wesiern as permitted herein; 2) construct, maintain and operate
any existing and new additional recreational trail facilities: and 3) operate Feight and reguiar

passenger rail sevices.

d. Raght of Entry
VCTC or VCTC’s agents, representatives or empioyees shalf
haveti'}eﬁghtatreasmableﬁnestoenter!heLmserpertyformepupnsesofmpecﬁng.
determining whether provisions in this Agreement are being complied with, maintaining, repairing
malterhgheiand,mstmhgheLeaserpaWtopmspecﬁvemm.pwdﬁsws.
mortgagees or beneficiaries under deed of trust.

e. Liens

Fillmore & Westemn agrees and covenanis o defend, indemnify
and hold VCTC and the Lease Property harmiess from any mechanics’ or materialmen’s fiens
claimed by any person, firm or corporation employed by Fillmore & Westemn or Fillmore &
Wesiern’s subtenanis. In the event of the filing of any such lien, Fillmore & Western shall causs
such lien tc be released within five (5) days affer VCTC's written notice to do so. Fillmore &
Western shaff indemnify and defend VCTC against all liability, cost and expense (including
attorney fees) incurred by VCTC as a result of any such lien.

g
10. insurance:

While #is Agreement is in effect, Fillmore & Westem shalf furnish
evidence satisfactory to VCTC that VOTC is nemed as an additionai insured, meeting the
requirements stated below, in a form satisfactory fo VCTC. Mot later than thirly (30) days prior to
he expiration date of such coverage, Fillmore & Weastern shall furnish VCTC with evidence
satisfactory to VCTC that the coverage has been or will be substitufed for and will be effective
immediately upon such expiration.

a. Liabildy:

Comprehensive general and automabile fiability coverage shall:

1 55 ]
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(1} have a combined single limit of not less than $5,000,000 per

occurence;

(2) name VCTC and Fillmore & Westem as additional insureds
with respect o the operations of Fillmore & \ﬂ,festem's sublessees;

{3) cover the contmctuai liability assumed by Filmore &
Western's subiessees under this Lease;

N {4) provide that the insurer is not entiled to any confribution
from insurance in effect for VCTC; and

{5) provide for at least ten (10} days’ nolice to VCTC prior to
any cther cancellaficn or maodification of coverage.

Federai Employer's Liability Act or Workers Compensation
insurance, as the case may be, shall cover all persons employed by Filimore & Wesiemn
or its agents in the conduct of its operations on the Lease Properly and shall provide for a
waivar of any right of subrogalion against VCTC ko the exisnt permilied by law.

11 Condemnation:

a. Total Taking
. in the event of & Taking, this Agreement shall terminate on the
eariier of vesting, of title in, or the taking of possession by, the condemnor.

In the event of Taking. the award for the land value and intersst
therson shall belong to VCTC. Under no circumstances shall Fillmore & Western be entitled to
any “"bonus value” for any remaining unexpired Term of this Agreement

If the values of the respective interests of VCTC and Filimors &
Wastern have been separately determined in the proceeding for the Taking in accordance with
this Section 11a., then the values so determined shail be conclusive upon VCTC and Fiilmore &
Wastem Otherwise the values shall be determined by agreement or, if they are unable o agres,

by arbifration under the {erms of this Agreement.

i3
i3
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b. Temporary Taking:
If all or part of the Lease Property or of Fillmore & Westem’s
Intersst under this Agreement is taken by any competent authority for iis temporary use or
occupancy ("Temporary Taking”), this Agreement shall not terminate and Fillmore & Western
shall continue o pay rent and other charges and fo perform all of its other obfigations hereunder,
fo the extent Fillmore & Westem is not prevented from doing so by taking authority. In the event
of a Temporary Taking, Fillmore & Westem shall receive the entire award and shall, at ifs sole
expense, restore the Lease Property as nearly as may be reasonably possible to their condition
before taking; provided, however, that if the Temporary Taking extends beyond the expiration of
the Agreement Term, the award shail be apportioned between VCTC and Filimore & Western as
of the date of expiration, after VCTC shall have received the entire portion of the award
necessary to repair and restore physical damage to the Lease Property and return i fo its

condition befors the Temporary Taking.

12 Late is:
Fillmore & Western shall pay VCTC an administrative charge of one and
One-half percent (1-1/2%) per month or the highest amount permitted by law, whichever is iower,
for any amount due hersunder which remains unpaid after fhirty (30) days from the date such

ameount becomes payable.

13. Defauli:

Filimore & Western shall be in default under this Agreement (1) if Filmore
& Western fails fe pay the Base Rent and Movie Rent when due and such failure continues for a
period of more than fifleen (15) days. (2) if Fillmore & Western fails to cure the breach of any
provision of this Agreement within thirty (30} days after notice from VCTC or to commence and
diligently pursue the cure of such abreach if the breach carnot be cured within thirty (30) days:;

(3) # Fillmors & Western is adjudged bankrupt or becomes insolvent or seeks general debtor

ia
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relief by extrajudicial means or if any action or proceeding for debtor relief of Fillmore & Western
is commenced by Fillmore & Westem.

If Fillmore & Westemn fails to cure a default within thirty (30) days notice
from VCTC to do so and Fillmore & Western does not present a restoration pian within forty-five
(45) days of such notice, VCTC shall have the r;ght,. without further notice and in addition to any
other remedies VCTC may have in law or in equity, to terminate this Agreement forthwith and o
retake possession of the Lease Properly and Fillmore & Westemn shalf be obligated to reimburse
VCTC fer ali expenses incurred by VCTC in retaking possession, including without Fimitation,
repairs and restoration of the Lease Property o the condition # was at the execution of this

Agreement and attomeys fees and costs.

i4. Nonwaiver:

YCTC’s failure to enforce or exercise its rights under any term, condition
or covenant of this Agreement shall not be consirued as a waiver of the breach of any other or
further rights or term, covenant or condition of the same or other nature. Accepiance of rent shail
be deemed a waiver of VCTC's rights {c terminate this Agreement as provided herein, regardiess

of when accepied.

15 Termingtion or Expiration:

a. General:

Termination or expiration of this Agreement shail not refease
either parly from its obligations regarding an event which occurred prior to such termination or
expiration. If Filimore & Western fails to surrender possession of the Lease Property upon
termination of this Agreement, VCTC shall have the right, to the extent permitted by law, toc re-
enier the Lease Properly and remove Fillmore & Western and any person or entify claiming

through Fillmors & Western from the Lease Property.

{3
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b. Motice of Termination
Either party may terminate this Agreement, with cause, upon a
six (6) month written naotice of termination given to the other party per Section 21 below.
€. Surrender of Premises
Upon the expiration or termination of the Lease Term, Fillmore &
Western, without further notice, shall deliver up to VCTC the possession of the Lease Property.
Upon the failure or refusal of Fillmore & Western to remove from the Lease Property, as provided
in Section 5d., alf personal property owned by Fillmore & Western, (a) said personal property
shail thersupon, at the oplion of VCTC become the soie property of VCTC, or (b) if VCTC so
elects it may remove from the Lease Property personal property owned by Fillmore & Western,
and VCTC may also restore the Lease Property substantially to the condition in which it existed at
the time Fillmore & Wesfem took possession, ail at the expense of Filmore & Western, which
expense Fillmors & Westem agrees to pay upon demand, or (c) VCTC at its sole option may
elect that this Agreement with all ferms contzined herein, inciuding payment of Base Rental for
failure to vacale on time may remain in effect until Filmore & Westem's personal property is
removed and the Lease Properly is restored to VCTC. In the event of such failure or refusal of
Fillmore & Western to surrender possession of the Lease Property, VCTC shall have the right fo
re-gnter upon the lLease Property and remove Fillmore & Westemn, or any person, firm or

corperation claiming by, through or under Fillmors & Western, therafrom.

16. Aflomey’s Fees:
If sither party takass any sieps or brings an action to compel performance
of of 10 recover for breach of any term of this Agreement, inciuding without limitation mediation or
arbifration. the iosing parly shall pay the reasonable atforney’s fees of the prevailing party, in

addifien to the amount of any judgment and all costs.

17 Entire Agreement:

The contents of this Agrsement are the eniire agreement between the

i5
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parties and supersede all written or oral communications between the parties prior to iis
execution.

This Agreement shall not be medified except by the written agreement of
the parties. -

Subject to Section 7 and 8, this Agreement shall be binding upon the
heirs, representatives, successors and assigns of the parties respectively.

18. Warranties of Fillmore & Western:

Fillmores & Western wamants, at the Effective Date that:
a. It is a California Corporation validly existing and organized
under e iaws of the State of Califomnis;
b. This Agreement will not be rendered voidable nor unenforceable
By reason of any provision of, or lack of consent under, any indenture, agreement or instrument to
hich Fillmors & Western is bound as a party or bound by any ordinance.
c. The signatory hersof on behalf of Fillmores & Western has besn

duly and fully autherized to execute this Agreement on behalf of Fillmors & Westemn.

13. YWarmranties of VCTC:

VCTC warrants at the Effective Dale it has full power to lease the Lease

Property to Fillmore & Western

20. Applicable Law:

This Agrsement shall be govemned by and construed in accordance with

the laws of the State of Califormnia.

21 MNotices:
Maotlices under this Agreement by one party {o the other shall be in writing

and deifverad or mailed. postage prepaid, to:

i7
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VCTC:
Executive Director
Ventura County Transportation Commission
850 County Square Drive, Suite 207
Ventura , CA 93003

Fillmeore & Westem:
David Wilkinson, President
Filmore & western
351 Santa Clara Avenue

Fillmore, CA 83015

The parties may change addresses for receipts of nofices by directing such changes to the other
parly. Motices given pursuant to this Agrsement shall be deemed received at the time of deiivery
if delivered and on the fifth (5™) day after the date postmarkad if sent by the United States mail_
é§
22.  Severability
If any paragraph, sentence. clause, phrase or word shaff become without
fuli efiect due to any legal interpraiation, judicial decision. operation of law or otherwise, e

balance of this Agreement shait remain in full force and effect.

23 Assignment. Successors:

This Agrsement is intended solely for the benefit of and shall be binding
upon the parties hersto. and their successars and assigns. and is not intended nor shall it be

construed to be for the benefit of any other paft

i3
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24 Dispute Resolution:
a. Good Faith Resolution Prerequisite to Mediation

n meeve:ﬁofadisputeaisingwtuf&etetms of, or pertaining
to, this Agrsement, the parties shall negotiate in goed faith for thirty (30) days before sither party
may submit the matter to non-binding mediation. VCTC and Fillmore & Western agree that, in the
svent they are unabie io resoive any such dispute within thirty (30) days of the parties recognmon
of such dispute between them, they shall submit the matter at issue to mediation and that the
methed and procedure for such mediation shall be as hereinafter set forth in subsection c.

b. Mediation Prerequisite to Litigation

No party may undertaks litigation with reference to any such
dispute until after the earlier of (1) mediation of that dispute has occurred or (2) writien notice of
refusal by cne party to the other party of the noficing party’s refusal to submit to the decision of
the mediator ( as hereinafter defined).

3 Msthods and Procedures for Mediation

Mediation shall be subject to the following methods and
proceduras:

{t) A parly dissatisfied with the resuits of negotiation
between the parties may, after the conclusion og the thirly-day period described above in
subsection a, give notice to the other parly of its request to submit the matter to mediation.

(2} The parties hereby agrae that they shall submit any
matter eiected for mediation to (3) a ratired judge of the Superior Court of the County of Ventura
agreed upon by ail parties. or (b} in the event that a ratired judge is not available or satisfaciory to
all parties, to such other mediator as all paries may agree (the “Mediator™).

{3) The parties hereby agree to equally share the fees and
costs incurred by the mediator, with each party bearing i's own cesis of preparation ard
presentation of the matter o the Mediator

4} The Mediator shall have the authority tc call such

witnesses as he of she deems appropriate to the matter submitied to him o her, to take

19
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SUB-LEASE AGREEMENT FOR THE SANTA PAULA BRANCH

This Agreement is made this ﬂday of k})\!ﬁk«{/ﬁ Yy , 1996, by and
between the CITY OF FILLMORE REDEVELOPMENT AGENCY (*Fillmore™), a locai

government agency of the State of California, and FILLMORE & WESTERN RAILWAY
COMPANY, a California corporation, in contempilation of the following facts:

A The Ventura County Transportation Commission (VYE&TCY owns a line of

railroad subject to the Interstate Commerce Act. from milepost 40320 at or near Mortaive,
Caiifornia, to milepast 431.59 at or near Piru, California (“Santa Paula Branch™);
B. Fillmore has, concurrently with or shortly before entering into this Agreement,

executed a certain ‘Leass Agreement for the Fillmors it of the Santa Paula Branch” with

the Ventura County Transportation Commission ("VCTC") for the use of a portion of a line of

raitroad owned by VCTC and subject to the interstate Commerce Act, from mileposi

or near 8th Sireet in Santa Paula, California, s
{(“Filimore Segment™);

ot Fillmors has leased the Fillmore Segment from VCTC for any lawfuliS

Motion Picture Purpese, and for any lawful Public/Tourist Train Excursions.

D. Fillmore desires to afford the use of the Fillmare Segment to Fillmore &
Westerm Railway Co. for the same purposes and upon substantiaily the same terms and
conditions as oblige Fillmore under the said Lease Agreement;

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants herein entered
into, the parties hereby agree:

1. General Provisions:

Excepting as otherwise specifically provided in this Agreement, Filimore 2

Western Railway CTo. shall during the term of this Agreement warrant, agree to, perform,

Bw. 06
11.27.96
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observe and refrain from doing all those promises and acts to be performed by and matters

prohibited to Fillmore under the terms of the said Lease Agreement dated November 13, 1998

hetwean VCTC and Fillmors, the intent of the parties hersto being that Fillmore shall be fully
and completely relieved by Fillmore & Westemn Raitway Co. of all of the obligations of Fillmore
according to that Lease Agreement. To that end, Fillmore & Western Railway Co. shall, with or
without demand from Fillmore, defend and hoid Fillmore harmiess from and against any and all
claims, liabifities, actions, and causes of action, whether or not well founded, which shall be
brought or threatened against Eillmore or any of its officers, agents or employees by VCTC or
any other perscn or entity to enforce or interpret or construe the terms of the said Lease
Agrsement or in any way pursuant to its provisions. A copy of said Lease Agreement is
attached to this Agreement and by this reference incorporated herein in ail its particulars.

2. Definitions:

“zxecution Date” shall mean the date this Agreement is executed by the parties

hersic.

“Fillmore Segment”shall mean that portion of the Santa Paula Branch between

gt of near 8th Streel in Santa ‘Pauld and milepos!
“Santa Pauls Braacl” shall mean the lne of raiiroad from milepost 40320 4t of

dear Montalvo, Califoria, to milepost 43359 ator near Piru, Cal

“ gase Froperly” shall mean the Track, Track Support Structures, buildings and

real property which comprises fand lying within 15 feet of the centerfine of any s

the Filimore Segment on the Execution Bate, reserving, however, for VCTC, its successors and
assigns the right (consistent with the rights herein granted) to construct, reconstruct, maintain
and use future fiber optic communication and pipeline facilities and appurtenances in, upon,
over, under and aiong said property, without unreasonable or substantial interference with the

operations of Fillmore or of Fillmore’s sublessee and subject to the rights of existing tenanis in

possession.
“ aase Term’” shail mean the twenty (20) year period beginning on Juiy 1, 1986,
f&wm.0e
11.27.96 2
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subject to the biennial review of rents and rates described in Section 3b.

"Maintenance” shall mean those activities required for continued basic operation
of track and signal equipment. Track work under this ftem inciudes tightening track bolts, lifting
and tamping joints to adjust cross level, switch adjustment and lubrication, operation of ballast
regulators, replacement of worn switch components, spot replacement of worn ties, and spot
repiacement of worn rails. Signal work under this item includes periodic inspections and tests
per FRA/PUC requirements and repair/replacement of defective components.

#Still and Motion Picture Production” shail include still and motion picture
production, television filming, commercials and other stilf and metion television promotional
activities, video productions and any other still or motion related media events.

"Public/Tourist Excursions” shall inciude public and private excursions,
recreational and dinner train operations and any promotional activities related thersto.

"Taking” shail mean the taking or sondemnation of materially all of the Lease
Property by any competent authority at any time while this Agreement is in sffect.

“Track” shall inciude all appurtenances thereof, consisting of rzil and fastenings,
switches and frogs compiete, bumpers, fies, ballast and roadbed.

“Track Support Structures” shall mean those properiies necessary for use or
suppert of Track, inciuding signals, bridgss, culverts, or other structures, tunnels, grading,

ambankments, dikes, pavements, and drainage facilities.

3 Purpose and Scope of Lease:

The purpose of this lease is ¢ permit Filimore & Western Railway Co. to use
the Lease Property for Still and Motion Picture Producticn purposes and for Public/ Tourist
Excursion purposes, subject to reservations described in Section 11c, as part of the efforts of
Zillmors to further develop the local economy. For purposes of promoting the iocal econonty,
for the term of this Lease Agreement, Fiilmore & Western Railway Co. agrees fo headquarter its

operations and squipment in the City of Fillmore and to promote and support the City of

w06
11.27.36 3
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Fillmore and is business establishments in its business aclivities.

4. Demise and License.

Fillmore, for and in consideration of the rents, covenants, and conditions herein
contained to be kept, performed, and observed by Fillmore & Western Railway Co., does lease
and demise to Fillmore & Western Railway Co. for the Lease Term, subject to all matters of
record and the reservations of VCTC under its Lease Agreement with Filimore, and Filimore &
VWestern Railway Co. does rent and accept from Fillmare the Lease Property.

5. Rental Payments:

a. Effective November 1, 1895, Fillmore & Western Railway Co. shall pay
as initial rental hereunder Six Hundred Dollars ($800.00) monthiy, pius Twenty-Five Cents
($0.25) per sach paid adult passenger and Fiftsen Csnts ($0.15) per each paid juvenile
passenger (under age sixteen [16]) (‘Base Rental’). Fillmore & Western Railway Co. shall also
pay as Movie Rental to Fillmore the sum of $500 per day for each day of Sfill and Motion
Picture Production use of the Lsase Property. Fillmore & Western Raiiway Co. shail pay Bass
Rental and Movie Rentai to Fillmore within fifteen (15) days of the end of each month including
with payment a statement detailing the number of passengers {paid and unpaid) and the
number of days of Still and Metion Picture Production during the period.

This initial rentai rate shall be adjusted annually on July 1, thereafter as follows:
The base fer computing the adjustment is the Consumer Price Index for All Urban Consumers
{(1882-84 = 1000 for Los Angeles-Long Beach-Anaheim, California, published by the United
States Depariment of Labor, Bursau of Labor Statistics ("Index”), which is published for the

month of May, 1996 ("Beginning Index"}.

If the Index published for the month of May prior to the adjustment date
("Extension index™) has increased over the Beginning Index, the monthiy rent for the following
year {uniil the next rent adjustment) shail be sst by multiplying the initial rent by a fraction, the

numerator of which is the Extension Index and the denominator of which is the Beginning Index.

f8wir.06
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However, in na case shall the monthly rent be less than the initiai rent.

If the Index is changed so that the base year differs from that used above, the
index shail be converied in accordance with the conversion factor published by the United
States Department of Labor, Bureau of Labor Statistics. If the Index is discontinued or revised
during the term , such other government index or computation with which it is replaced shall be
sued in order to obtain substantiaily the same result as would be cbtained if the Index had not
been discontinued.

b. Filimore and Filimore & Western Railway Co. agree that the rental rate
shown in Section 5a shall be reviewed, and if deemed necessary, renegotiaied and revised on a
biennial basis. Rental rate review may include, but is not limited to, consideration of a simple
flat rate, percent of gross receipts, fee per rider, or other appropriate measurss. In the event
Fillmore and Fillmore & Western Raiway Co. are unable to reach agreement regarding a rental
rate, the matter may be submitted to mediation pursuant to the applicable provision of Section
26. If the rental rate is revised, it shall be memoriaifized through an amendment to this

Agreement. If a rental rate cannot be agreed upen, sven after mediation, this Agreement may

be terminated in accordance with Section 18(b).

| c. Fillmore & Western Railway Co. acknowledges and agrees that its
obligation o pay Base Rental and Movie Rentai hereunder and the rights of Fillmore in and to
such rent shall be absoluie and unconditional and shall not be subject to any abatement,
reduction, set-off, defense, counterciaim or recoupment (“Abatements”) for any reason
whatsoever, inciudih_g without limitation Abatements due to any present or future ciaims of
Filimors & VWestern Railway Co. against Fillmere under this Agreement or otherwise..

d. Fillmors & \Western Railway Co. recognizes and undersiands that this

Agreement may create a possessory interest subject to property taxation and that Filimore &
\iestern Railway Co. may be subject to the payment of properly taxss levied on such interest.
Fillmors & \Westem Railway Co. shall pay all real and personal property taxes and assessments

apuoiicable io the Lease Property and to the personal property therson.

fEwer 06
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e. it is the intention of the parties that Fillmore shall receive the Base
Rental and Movie Rental free from all taxes, charges, expenses, costs, and deductions of every
description, which are specified in this Agreement as being the obligation of Fillmore & Western
Railway Co..

L5 Fillmore shall have the right to inspect and audit the records of Fillmore
& Western Railway Co. reiating to the caicuiation of Base Rental and Movie Rental Payments.

g. Fillmore & VWestern Railway Co. agrees to use forms reviewed and
approved by Fillmore for purposes of Calculation of Base Rental and Movie Rental.

h. With respect to the PURCHASE AND SALE AGREEMENT, SANTA
PAULA AND VENTURA BRANCHES, between Southern Pacific Transportation Company as
Seller and Veniura County Transportation Commission as Purchaser, Article §: Raservations
Paragraph 8.2 income from Certain Leases and Other Agreements, the parlies agree that the
conditions set forth in the above referenced paragraph do not apply to this Agreement.

8. Use of Premises:

a. Fillmore & Western Railway Co. shail have the right fo use ths Lease
Property for any lawful Stll and Mofion Picture Purpose and for any lawful Public/Tourist Train
Excursion use defined hersin, but not o remove the Track or Track Support Struciures, as
iternized on Exhibit “A” attached hereto, entitied “Inventory of Track and Track Support
Structures” uniess specifically authorized to do so in writing by Filimore.

b. Fillmers & Western Railway Co.

Track and Track Structures to such standards as required for ifs uses and in accordance with
applicable regulations including, but net limited to, applicable regulations of the California Public
Utilities Commission and Federal Regulations. Any materiais used to replace defeclive
components of the Track or the Track Support Siructurss shaill be of the same or superior type
and quality as that being replaced.

C: in the svent that specific Track and Track Support Structures are

determined to need sxtensive refurbishment or repiacement, beyond Mainienance as defined in

f&wm.06
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Saction 2, VCTC shail be responsible for said refurbishment or replacement. Fillmore &
Western Railway Co. acknowledges that any and all refurbishment or replacement activities
beyond Maintenance shall be underiaken at the sole discretion of VCTC as funds may become
availabie and Fillmore shall not be responsible whatsoever to undertake any refurbishment,
repiacement or Maintenance activities.
7 Construction:
a. Permanent Improvemenis.

Fillmore & Westem Rallway Co. shall not have the right to construct
any =additions or betterments of a permanent naturs on the Lease Property without specific
written approval in advance by Fillmore.

b. Temporary Improvements.

Fillmore & VWestern Railway Co. shail have the right fo construct any
temporary improvements necessary for the use of the Leased Properly as permitied herein,
provided, however, said famporary improvements shail be promptly removed upon cessation of

their use.

c: Easements and Dedications.

The parlies each recognize that in order to provide for the more orderly
development of the Lease Property it may bs necessary, desirable or required that street, water,
sewer, drainage, gas, power line, and cther easemenis and dedications, and similar righis be
granted or dedicated over or within portions of the Lease Property. Fillmore will give Fillmore &
‘Western Railway Co. timely written notice of all such requests, but VCTT under the terms of its
Lagse Agreement with Fillmore, may continue o consider such requests, have scle authority to
approve or reject proposals and exscute and deliver documents, from time fo time, and
throughout the term of this Agreement as may be appropriate, necessary, or required by several
governmental agencies and public uiility companies for the purpese of granting easements and

dedications. Mo such easement or dedication, nor any consiruction in connection therewith

Ewrr.06
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shall unreascnably interfere with the operations of Fillmore & Western Railway Co..
d. Title.

Any parts installed, replacements made or additions, improvements or

alterations to the gxisting Frack and Track Support Structur

55 shall in each case be considered
accessions to the Track and Track Support Structures and title thersto shall be immediately

vested in VCTC without further cost or expense to VCTC or Fillmore.

j&'(i.e. new sidings, yard or shop trackage) added to the original Track and Track
Support Structures by Fillmore & Western Railway Co. shall remain the property of Fillmore &
VWestern Railway Co. and shall not be considered accessions to the Track and Track Support

Structures and fitle shail not be vested in VCTC unless Fillmore & Westem Railway Co. receive

However, Fillmors & Westemn Railway Co.’s fixtures, machinery and
equipment piaced on or maintained on the Lease Property or propelled on rail shall be and
remain the property of Fillmore & Western Railway Co. unless the removal of same causes
material damage to property of VCTC or of Fillmors, in which event Fillmore & Westemn Railway
Co. shail pay the reasconable cost of repair.

At the termination of the Lease Term, Fillmore & Western Railway Co.
shall, within One Hundred Eighty (180) days “following, remove at Fillmore & Western Railway
Co.'s sole expense, all of its property from the Lease Property.

8. Indemnification:

a. Fillmore & Westem Rallway Co. shall investigate, releass, defend,
indemnify and hold VCTC and Filimore harmiess from and against any and all loss, damage,
liakility claims, demands, detriments, cosis, charges and sxpense (including attomey’s fees)
and causes of action of whatsoever character which VCTC or Fillmore, or both, may incur,
sustain or be subjected to on account of loss or damage 1o property and loss of use thereof, or
for bodily injury to or death of any persons (inciuding. but not limited to the property, employees,
subcontractors, agents and Invitees of VCTC and of sach party hereto) arising out of or in any
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way connected with the work to be performed or occupancy, operation, maintenance, enjoyment
or use of the Lease Property under this Agreement, except such as shall have been occasioned
by the negligence or other fault of VCTC or Fillmors.
g Assignment, Subletting and Morigaging:
a. Assignment by Fillmors & Western Railway Co..

This Agreement may not be assigned by Filimore & Western Railway
Co. without the prior written consent of Filimore. The assignment shall not be valid uniess there
shall be delivered fo Fillmore in due form for recording within ten (10) business days after the
date of assignment (a) 2 duplicate original of the instrument of assignment, and (b} an
instrument by the transferse expressiy assuming ail of Fillmore & Wesiern Railway Co.’s
obligations and defaults under this Agresment. Without Imiting any of the foregoing, but in
addition thereto, any assignment in contravention of the terms hereof is void, but this shall not
impair any remedy of Fillmore because of Fillmore & Western Railway Co.’s having engaged in
an act prohibited by the terms hereof.

b. Mortgage of Leasehold inierest.

Fillmore & Western Railway Co. shall not have the right, at any time or
from time o time during the Lease Term. fo encumber the leasehold estate created by this
Agreement by a leasehoid morigage without the prior written consent of Fillmore, and any
attempt by Fillmore & Western Railway Co. to do so without such consent shail be absolutely
void and without effect.

C. Subletting by Fillmors & Westem Railway Co..
Fillmore & Westsrn Railway Co. shall not have the right, without prior
written consent of Fillmore, to sublet a part of the Lease Property.
10. Limits on Use:
a. During the term of this Agreement the Lease Property shall be used by
Fillmore & Western Railway Co. for the use specified in Section § above and for no other use or

purpose. Fllmore & \Western Railway Co. shall not use nor permit any other person fo use the
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Lease Property, or any part thereof, for any untawful purpeses. Fillmere & Western Railway Co.
shall at all times during said term conform to, and cause all persons using or occupying any
part of the Lease Property and improvements by invitation of, under or by right of Filimore &
Western Railway Co. to comply with, all public laws, ordinances, rules, orders and regulations
from time to time applicable thereto regardless of when they become or became effective,
including without limitation, those relating to health, safety, noise, environmental protection,
waste disposal, and air and water quality, and shall furnish satisfactory evidence of such
compliance upon request of Filimore. Fillmors & Westem Railway Co. shall not commit, nor
allow any subiessee to commit, any waste upon the Lease Property.

b. Indemnity for Violation of Law.

N Eillmore & Western Railway Co. covenanis and agrees to
reiease, defend, indemnify and save Fillmere and VCTC harmiess from any liability, cost,
expense, fines, penaities, damages, or charges imposed for any viclation of any and ail laws,
ordinances, rules, orders and regulations applicable to the use and oceupancy of the Lease
Property, or as the result of any discharge, leakage, spillage, emission or pollution whether
occasioned by neglect, omission or wiilful act of Fillmore & ‘Western Railway Co. or any person
upon the Lease Property by license or invitation of Fillmore & Western Railway Co. or holding
or occupying the same or any part thereof or by right of Fillmore & Western Railway Co.,
regardiess of whether such liability, cost, expense, fine, penalty, damages or charge arises or is
imposed during or after the sxpiration of this Agreement, provided the act giving rise to same
aceurs during the term hereof or any renewal or extension thersof.

2 Likewise, Fillmore covenants and agrees fo release, defend,
indemnify and save Fillmore & Westem Railway Co. harmiess from any liability, cost, sxpense,
fines, penaities, damages, or charges imposed for any vickation of any and all laws, ordinances,
rules. orders and reguiations applicabie to the use and occupancy of the Lease Property, or as
the result of any discharge, leakage, spillage, emission or peilution whether occasioned by

negiect, omission or willfui act of any pradecsssor sntity or any person upon the Lease Property
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by license or invitation of predecessor entity or hoiding or occupying the same or any part
thereof or by right of predecessor entity, regardless of whether such hability, cost, expense, fine,
penalty, damages or charge arises or is imposed during or after the sxpiration of this
Agreement, provided the act giving rise to same occurred prior to October 31, 1996,

3 Fillmers & Westemn Railway Co. shall have the right fo contest
by appropriate legal proceedings, without cost or expense to Fillmore, the validity or application
of any law, ordinance cr regulation of the nature herein referred to. if by the terms of such law,
ordinance, or regulations compliance therewith may be legally held in abeyance without
subjecting Fillmore to any fability of whatsoever nature for the failure to so comply therewith,
compliance therewith may be postponed untii the final determination of such proceeding.
Fillmore & Westem Railway Co., upon commencing such contest shail furnish to Filimore a
document guaranteeing that Fillmors and Fillmore’s interest and VCTC and VCTC's interest in
the Lease Property shall be saved harmless from any penaity, damage, charge or ciaim
resulting from such contest.

4 Fillmare and VCTC shall have the right fo conest by
appropriate legal proceedings, without cost or expense to Fillmore & Western Railway Co., the
validity or application of any law, ordinance or regulation of the nature herein referred to. If by
the terms of such law, ordinance, or regulations compliance therewith may be legaily held in
abeyance without subjecting Fillmore & Western Railway Co. o any liabiity of whatsoever
nature for the failure to so comply therswith, compiiance therewith may be postponed until the
final determination of such proceeding. Fillmore and VCTC, upon commencing such contest
shail furnish to Fillmore & Western Raitway Co. a document guaranteeing that Fillmore &
Western Railway Co. and Fillmore & Western Railway Co.’s interest in the Lease Property
shall be saved harmiess from any penaity, damage, charge or claim resulting from such contest.

11. Conditions and Covenanis:

Ali of the provisions of this Agresment and any Riders which are made a part of

this Agreement shall be construed to be “conditions” as well as *covenants” as theough the
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words specifically expressing or imparting covenants and conditions were used in each separate
provisions.
a. Qualifications on Use.
. This Agreement is subject to the right of sxisting tenants in possession.
Fillmore & Western Railway Co. accepts the Leass Property (including VCTC owned and other
existing improvements) in its present condition without any representation or warranfy by
Fillmore as to the condition of such Lease Property or improvements, and Fillmore shall not be
responsible for any defect or change of condition in the Lease Property or such Improvements,
any damage occurring thereto, or for the existence of any viclation of any municipal, county,
state or federal law, order, rule, regulation or ordinance.
b. Fillmore & \Western Railway Co. UNDERSTANDS AND AGREES THAT
FILLMORE MAKES NO WARRANTY OR REPRESENTATION CONCERNING WHAT, IF ANY,
USE OF THE PREMISES MAY BE MADE UNDER THE REQUIREMENTS OF ANY
GOVERNMENTAL JURISDICTION, AGENCY OR ENTITY HAVING AUTHORITY OVER THE
PREMISES, INCLUDING THE CITY OF FILLMORE AND ITS ASSOCIATED AGENCIES AND
DEPARTMENTS, Fillmore & Western Railway Co. SHALL BE SOLELY RESPONSIBLE FOR
DETERMINING WHAT IS NECESSARY TO COMPLY WITH THE REQUIREMENT OF EACH
SUUCH GOVERNMENTAL ENTITY AND FOR FULL COMPLIANCE WITH SUCH
REQUIREMENTS. NO EMPLOYEE, REPRESENTATIVE OR AGENT OF FILLMORE HAS
ANY POWER OR AUTHORITY TO WAIVE OR MODIFY THIS PROVISION AND NO ORAL CR
WRITTEMN REPRESENTATION BY ANY SUCH PERSON SHALL EVER BE DEEMED 7O
CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY ESTOPPEL AGAINST
FILLMORE OR THE CITY OF FILLMORE.
c. VCTC Reservations.
Fillmors & Westem Raitlway Co. acknowledges that VCTC has reserved
for itseif and those to whom it grants such right, the right to: 1) construct, maintain and operate

any existing and new and additionai communication facilities or pipefine upon, over and beneath
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the Lease Property, so long as the exercise of such right does not unreasonably interfere with
Fillmore’s rights under its Lease Agreement with VCTC: 2) construct, maintain and operats any
existing and new and additional recreational trail facilities; an 3} eperate freight and regular
passenger rail services on the Fillmore segment.

d. Right of Entry.

Agents, representatives or empldyees of Fillmore and VCTC shall have
the right at reasonable imes fo enter the Lease Property|for the purposes of inspecting,
determining whether provisions of this Agreement and other Agreements applicable to the
Lease Propery are being complied with, and for maintaining, repairing or altering the land, or
showing the Lease Properly fo prospective lessees, purchasers, mortgagees or beneficiaries
under deed of frust.

e. Liens.

Fillmere & Wesiermn Railway Co. agrees and covenants to hoid Filimors
and the Lease Froperly harmiess from any mechanics’ of materiaimen’s lisns claimed by any
person, firm or corporation employed by Fillmore & Western Railway Co.. in the event of the
filing of any such fen, Fillmore & Western Railway Co. shall cause such lien to be released
within five (3) business days after Fillmore’'s written notice o do so. Fillmors & Westemn
Railway Co. shall indemnify and defend Fillmors and VCTC against all liability, cost and

expense (nciuding atternay fees) incurred by YCTC or Fillmore as a result of any such lien.

12. insurance:

Vvhile this Agreement is in effect, Filimorg & Western Raliway Co. shall furnish
evidence satisfactory to Fillmere that beth VCTC and Fillmore are named as additional insurads
fer third party iability claims, mesting the requirements siated below, in a form satisfactory to
Fillmore. Mot later than thirty (30) days prior o the expiration date of such coverage, Fillmore &
Wastern Raifway Co. shall furnish Fillmore with svidence satisfactory to Fillmore that the
coverage has been or will be subsfituted for and will be effective immediately upon such

expiration,
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a. Liability:
Comprehensive general and automotive ability coverage shall:
(1) have a combined single limit of not less than $5,000,000 per
occurrence;
(2) name VCTC and Fillmors as additional insurads with respact to the
aperations of Fillmore & Western Railway Co ;
(3) cover the contractual liability assumed by Fillmore & Westem
Raifway Co. under this Lease;
(4) provide that the insurer is not enfitled to any contribution from
insurance in effect for VCTC or Fillmore; and
(5) provide for at least ten (10) days’ notice to VCTC and Fillmore prier
to any other cancellation or modification of coverage.
The insurance coverage shall also comply with the following requirements:
(@) A “"Deductibie” clause is permitted subject to Fillmers &
VWestern Railway Co. being solely responsibie to be Self
insured for the amount of the deductible and to assume full
responsibility for payment of any claims which fall below the
deductible amount of the insurance coverage.
) Provides coverage for "all operations of the insured conducted
on the Lease Property™ and contains a description of the work
performed by the insured.

&)

(c} All signatures must be handwritten in ink on any policy,

cerlificate or endorsement; rubber stamp signatures are not
accspiable.

{d) Said poficy shall contain 3 cancseilation clause reading in
substance as the following approved notics:

"It is agreed that this policy shall not be canceled nor the

Eewin0e
i1.27.36 i4

W

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 42 of 191



amounts of coverage provided hersin reduced until thirty (30)
days after Fillmore’s City Atforney shall have received written
notice of such cancellation or reduction, as evidence by return
receipt of registered mail."

(=) Ne policy shall be acceptable unless first approved as to form
by the City Attorney of Fillmore.

7] If Fillmors & VWestemn Railway Co. is involved with the
preparation and/or sale of faod and/for drink on the concession
premises, then products liability coverage shall also be required.

() insurance Binders shall not be accepted by Fillmore as proof of
insurance coverage.

b. Worker's Compensation:

Federal Employer's Liability Act or Workers Compensation Insurance,
as the case may be, shall cover all persons empioyed by Fillmors & Westemn
Railway Co. or its agents in the conduct of its operations on the Lease Property
and shall provide for a waiver of any right of subrogation against Fillmore and/or
VCTC to the extent permitied by law.

13. Condemnation:

a. Total Taking.

The term “Taking” means the iaking or condemnation of materiaily ail of
the Lease Properiy by any competent authorily at any ime while this Lsease is in affect. In the
event of a Taking, this Agreement shall terminaie on the earlier of vesting of title in, or the

taking of possession by, the condemnor.

In the event of Taking, the award for the land value and interest therson
shalil belong to VCTC and/or Fillmore. Under ne circumstances shall Filimore & Wesiem
Railway Co. be entitled to any "bonus vaiue” for any remaining unexpired Term of this Leass.

it the values of the respective interests of WCTC, Fillmore and Fillmors
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& Western Rallway Co. have been separately determined in the proceeding for the Taking in
accordance with this Section 13a., then the values sc determined shall be conclusive upon
VCTC, Fillmore and Fillmore & Westemn Railway Co.. Otherwise the values shall be determined
by agreement or, if they are unable to agree, by arbitration under the terms of this Lease.

b. Temporary Taking:

)] If all or part of the Lease Property or of Fillmeore & Western
Railway Co.'s interest under this Agreement is taken by any competent authority for its
temporary use or occupancy (“Temporary Taking”), this Agreement shall not terminate and
Filimore & Western Railway Co. shall continue fo pay rent and other charges and to perform all
of ifs other obligations hersunder, to the extent Fillmore & Western Railway Co. is not prevented
from doing so by the faking authority. In the event of 2 Temporary Taking, Fillmore & Western
Railway Co. shall be entitled to receive from the award, up to one hundred (100%) percent
reimbursement of its total forecast revenue for the period of the Taking as compensatory
damages for any lost revenus resulting from the Temporary Taking.

) in the event all or pari of Fillmore & Western Railway Co.’s
interest under this lease is taken by any competent suthority for its temporary use or occupancy
for the full term of this lease, Short line shall receive the entire award for such interest.

14, Late Payments:
Fillmore & Western Railway Co. shall pay Fillmore an administrative charge of
1-1/2% per month or the highest amount permitted by law, whichever is lower, for any amount
due hereunder which remains unpaid after thirty (30) days from the date such amount becomes
payable.
15.  Default:
Fillmors & Westemn Railway Co. shall be in default under this Agrsement (1) if
Fillmore & Westsrn Railway Co. fails to pay the Base Rental and Movie Renial when dus and
such failurs continues for & period of more than ten (10) business days, (2) if Fillmors &

Western Railway Co. fails to curs the breach of any provision of this Agreement within thirty
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(30) days after notice from Fililmore or to commence and diligently pursue the cure of such a
breach if the breach can be cured within thirty (30) days; (3) if Short line is adjudged bankrupt
or becomes insolvent or seeks general debtor relief by extrajudiciai means or if any action or
proceeding for debt relief of Fillmore & Western Railway Co. is commenced by Fillmore &
Western Railway Co..

If Filimore & Western Railway Co. fails to cure a default within thirty (30) days
of notice from Fillmore to do so, or Fillmors & Western Railway Co. does not present a
restoration plan within thirty (30) days, Fillmore shall have the right, without further notice and in
addition to any other remedies Fillmore may have by law or in equity, to terminate this
Agreement forthwith and to retake possession of the Lease Property.

18. ANTI-DISCRIMINATION CLAUSE:

Fillmore & Western Railway Co. herein covenants by and for itseif and its
assigns, and ail persons claiming under or through it, and this Agreement is made and accepted
upon and subject to the following conditions:

That there shall be no discrimination against or segregation of any person or group of
persons, on account of race, celor, creed, refigion, sex, marital status, national origin, or
ancestry, in the leasing, subleasing, transferring. use, occupancy, tenure, or enjoyment
of the premises hersin leased nor shall Fillmore & Western Railway Co. itself, or any
person ciaiming under or through it, establish or permit any such practice or practices of
discrimination or segregation with reference io the selection, location, number, use, or
sccupancy, of tenants, lessees, sublessees, subtenants. or yvendess in the premises
hersin leased.

17. Reiocation:

Filimore & Western Railway Co. acknowledges that it is a post acquisition
tenant having entersd into this Agreement and taken occupancy of the premises from Fillmors
after Fillmore’s acquisition of the premises. By eniering into this Agreement, Fillmere &

Wastern Railway Co. and any subtenant or sucsessar in interest to Fillmore & Western Railway
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Co. under this Agreement hereby expressly waives any claim for compensation for fixtures and
equipment installed on the premises at such time as the Agreement is terminated or the term
expires. Fillmore & Westem Railway Co., any subtenant, and any successor in interest to
Fillmore & Westam Railway Co. alsc waive any claim against Fillmore for moving expenses,
relocation assistance, and any claim for loss or damage to goodwill, as a resuit of being
required to vacate the premises if this Agreement is terminated for any reason or due fo
expiration of the term of this Agreement. Fillmore & Yestern Railway Co. shall not be
considered a "displaced person” as such term is defined in Section 7260 (b) (¢} or (d} of the
California Government Code as it relates to Fillmore. Fillmore & Western Raliway Co. disclaims
such status and hereby acknowiedges its inefigibility for relocation assistance as provided in
California Government Code Sections 7260 through 7277, as it now sxists or may be amended.
18. Nonwaiver:

Fillmore's failure to enforce or exercise its rights under any term, condition or
covenant of this Agreement shail not be construed as a waiver of such rights or such term,
covenant or condifion. Acceptance of rent shall not be deemed 2 waiver of Filimors’s rights to
terminate this agreement as provided herein, regardless of when rent is accepted.

18. Termination or Expiration:

a. General:

Termination or expiration of this Agreement shall not release sither
party from an svent which occurred prior to such termination or expiration. If Fillmore &
Western Railway Co. fails to surrender possession of the Lease Property upon termination of
this Agreement, Fillmore shall have the right, to the extent permitted by law, o re-enter the
Lease Property and remove Filimore & Wesiemn Railway Co. and any person or enfity claiming
through Fillmore & Western Railway Co. from the Lease Property.

b. Notice of termination.

Either parly may terminate this Agreement, without cause, upon six (8)

month written notice of termination given to the other parly per Saction 25 below.
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€. Surrender of Premises.

Upon the expiration or termination of the Lease Term, Fillmors &
Western Railway Co_, without further notice, shall deliver up to Fillmore the possession of the
Lease Property. Fillmors & Western Railway Co. shail restore the Lease Property to the
condition in which it existed at the time Fillmore & Westem Railway Co. took possession,
normal wear and tear, erosive affects of time, and improvements or alterations made with
specific written approval excepted. Upen the failure or refusal of Fillmore & Western Raitway
Co. to remove from the Lease Property, as provided in Section 7d., all personal property owned
by Fillmore & Western Railway Co., (a) said personal property shail thereupon, at the option of
Fillmore, become the sole properly of Fillmore, or (b) if Fillmore so slects it may remove from
the Lease Property personal property owned by Fillmore & Western Railway Co., and Fillmore
may aiso resiore the Leass Prupérty substantially t¢ the condition in which it existed at the time
Fillmore & Western Railway Co. took possession, all at the expense of Fillmore & Westem
Raitway Co., which expense Fillmore & Western Railway Co. agrees to pay upon demand, or
(c) Fillmore at its sole option may elect that this Agreement with ail terms contained hersin,
including the payment of Rent for failure to vacate on time may remain in effect uniil Fillmore &
Western Railway Co.’s personai properly is removed and the Lease Property is restorsd by
Filimore. In the event of such failure or refusal of Fillmore & Western Railway Co. to surrender
possession of the Lease Property, Fillmore shall have the right to re-enter upon the Lease
Property and remove Fillmore & Western Railway Co., or any person, firm or corporation
claiming by, through or under Fillmore & Western Rallway Co., thersfrom.

d. Highway Grade Separation Projecis.

The parties acknowledge that in the event that any highway/railroad
grade separation projects involving the Lease Properiy are approved by government agencies
having jurisdiction, Fillmore may terminate this Agreement in order to sliminate any obiigation
upon Filimore to participate in such project.

20. Fillmore Loan te Fillmore & Western Railway Co.
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Fillmore shall lend to Fillmore & Westemn Raitway Co. the sum of One Hundred
Three Thousand and Eight Hundred Dollars ($103,800.00) (the "Loan") which shall be subject to
the following tarms related to its use, security, and repayment:

a. The Loan shall be evidenced by a promissory nofe (the "Note”)
in substantially the form attached hereto as Exhibit "B” and incorporated hersin by reference.
Fillmore's Executive Director is authorized to disburse $84,000.00 of such funds in monthly
increments of $3,500.00 over a period of twenty-four (24) months made payable jointly to
Fillmore & Western Railway Company and Citizens State Bank of Santa Paula. The first such
disbursement shall commence with the date of the first payment due to Citizens State Bank of
Santa Paula in accordance with the Citizens State Bank of Santa Paula Credit
Memorandum/Loan Proposal of October 24, 1896 and the loan documents o be sxecuted by
and between Fillmore & Western Railway Co. and Citizens State Bank of Santa Paula relating
to the above referenced credit memorandum. The remaining $19,800.00 of the funds shall be
used by Fillmors as a credit against all delinquent rant owing to Filimore by Fillmere & Western
Railway Co. and shall bring rent payments owing under this Lease Agreement current fo
October 31, 1896.

21.  Discharge of July 13. 1980 Promissory Note
Fillmors agrees to fully discharge the promissory note dated Juiy 18, 1990, that
is in the face amount of Fifty Thousand Dollars ($30,000.00) and to fully reiease Fillmors &
Western Railway Co. and the Borrowers on said promissory note from the indebtedness o
Fillmore on the note. The full discharge of this note by Fillmore is not to be consirued as a
pledge of any revenuss of Fillmore or the City of Fillmors.
22. Attorney's Fees:
If sither party takss any sieps or bringé an action to compel performance of or
to recover for breach of any term of this Agreement, the non-prevailing parly agrees fo pay all
costs and expenses, including reasonable atforney's fees, which may be incurred by the

prevailing party in the enforcement of this Agreement.
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23. Enti ree :
The contents of this Agreement are the entire agreement between the parties
and supersede all written or oral communications between the parties prior fo its execution.
This Agreement shall not be modified except by the written agreement of the
parties.
Subject to Section 8 and 8, this Agreement shall be binding upon the heirs,
representatives, successors and assigns of the parties respectively.
24. Applicable Law:
This Agreement shall be governed by and construed in accordance with the

laws of the State of California.

25. Nofices:

All notices or other documents under this Agreement shall be in writing and
delivered personally or mailed by first class mail, postage prepaid, to the pariies at their last
known address.

26.  Severability:

if any paragraph, sentencs, clause, phrase or word shall become without full
effect due to any legal interpretation, judicial decision, operation of law or otherwise, the
balance of this Agreement shall remain in full force and sffect.

27. Assignment, Successors:

This Agreement is intended solely for the benefit of and shall be binding upon
the parties hereto, and their successors and assigns, and is not intended nor shall it be
construed to be for the benefit of any other party.

28. Dispuie Resoiution
a. Good Faith Resolution Prerequisite fo Mediation

in the event of a dispute arising out of the terms of, or pertaining to, this
Agreement, the parties shall negotiate in good faith for thirty (30) days before either party may
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submit the matter fo mediation. VCTC and Fillmore agree that, in the event they are unable fo
resolve any such dispute within thirty (30) days of the parties recognition of such dispute
between them, they shall submit the matier at issue to mediation and that the methed and
procedure for such mediation shall be as hereinafter set forth in Subsection c.

b. Mediation Prerequisite to Litigation

Mo party may undertake fitigation with reference to any such dispute
until (1) mediation of that dispute has occurred or (2) written notice of refusal by one parly fo
the other party of the noticing party’s refusal to submit to the decision of the Mediator (as
hersinafter defined), whichever is eariier.

c. Methods and Procedures for Mediation

Mediation shall be subject to the following methods and procedures:

@) A party dissatisfied with the resuits of negotiation between the
parties may, after the conciusion of the thirty-day period described above in subsection a, give
notice to the other party of its request to submit the matter to mediation.

2} The parties hereby agree that they shail submit any matter
slectad for mediation to (@) a refired judge of the Superior Court of the County of Ventura
agreed upon by all parties, or (b) in the event that a retired judge is not availabie or satisfactory
to all parties, to such other mediator as all parties may agree (the "Mediator™).

(3} The parties hersby agree to equally share the fees and cosis
incurred by the Mediator, with each party bearing its own cosis of preparation and presentation
of the matter to the Mediator.

(4) The Mediator shall have the authority to call such witnesses as
he or she deems appropriate to the matter submitted to him or her, to take testimony from
such witnesses as the parties may call and those called by the Mediator, fo request and
demand original and further briefing of any or all issues from the pariies and o conduct the
mediation pursuant fo the procedures set forth in the Cailifornia Rules of Court and the statues
of the State of California, inciuding witﬁeut limitation. the California Evidence Code. The
kediator shall render his decision. in writing, to all parties within forty-five (45) days of the
conelusion of taking testimony and/or evidence regarding the dispute.

5) The decision of the Mediator shall not be binding and, subject
to the limitations set forth in subsection b above, either parly may instifute legal action de nove
in the svent that such party does not agree with the decision of the Mediator. The parfies agrse
that, for the purposes of such litigation and to the sxient permitied by law, the staiuie of
limitations for filing such action shall be one hundred eighty (18C) days from the date of the
Mediator's written decision.

@) The parties agree that any meadiafion or fiigation which may

BT
1.27.36 23
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arise pursuant to this Agreement shall take place in, and in the event of litigation shall be
conducted in, the appropriate court for the County of Ventura, California.
N in the event that litigation is undertaken by either party after

mediation, the prevailing party shall be entitled to recover its costs and attorney’s fees incurred
in the Htigation from the other party.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed on
the date first hersinabove mentioned.

‘FILLMORE & WESTERN RAILWAY CO.:" “FILLMORE:"

Fillmore & Western Railway Co. , City of Fillmore

a California corporation Redevelopment Agency

by: ; - by: Bl e
David Wilkinson, President Roy Payhe, Exscutive Director

b,y-

‘ Tresa Wilkinson, Secrefary

f&wrr 06
11.27.96 23
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Exhibit 8
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SUPP Exh 8

EXHIBIT "#10”
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S REAL PROPERTY
LOCATED APPROXIMATELY 400 FEET EAS
§ T EAST
B \OF THE NORTHEAST CORNER OF
%\f L"Z L—u??_ \ STREET AND MOUNTAIN VIEW
IN THE CITY OF FILLMORE, CALIFORNIA

LEASE WITH OPTION TO PURCHASE

ol ATy
T A = VWES
FILLMORE & WES E
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LEASE WITH OPTION TO PURCHASE

THIS LEASE WITH OPTION TO PURCHASE (this * £ase”) Is made effective
2004, between CITY OF FILLMORE, CALIFORNIA
REDEVELOPMENT AGENCY, a public body, corporate and politic (“Landlord’ "}, and the -
FILLMORE & WESTERN RAILWAY COMPA. VY, a California corporation (“Tenant™ ), who
agree as follows:

This Lease is made with reference to the following facts and objectives:

Al Landlord is the owner of certain property located in the City of Fillmors, Califor-
nia
B. Tenant is willing to lease the property from Landlord pursuant to the provisions

stated in this Lease.

C. Tenant wishes to lease the property for purposes of storing, moving, and repair of
railway rolling stock, including remodeling services, sandblasting, painting, welding, use of large
cranes, exIerior renovation w L;Ik_ wash racks, train wheel service, outdoor storage of spare train
parts and movie equipment and for uses normally incident to those purpoeses.

) Tenant has examined the property and is fully informed of its condition.

ARTICLE ¥
PREMISES

Landlord leases to Tenant and Tenant leases from Landlord the real property and other
[o imately four-hundred feet (400°) east of the s«.uth'“st corner of

S _.:-isumam View Street in the City of Fillmore, Count} of Ventura, State of
California, as shown on Exhibit “A” attached hersto and incorporated by reference (the “Prem-
i3e57)

ARTICLE IT
TERM

SECTION 2.01. Termi . The term shall commence on , 2004
and shall expire on December 31, 2024 {the “Term™).

SECTION 2.42. Option to Extend. Landlord hereby Y grants o Tenant the option to
extend the term of this Lease for a ten (10) year period commencing when the initial term SXpires
upon sach and all of the following terms and conditions:

{a Tenant is not in default under this Lease.
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(b) Tenant gives to Landlord and Landlord receives written notice of the exer-
cise of the option to extend this Lease for said additional term no earlier than two hundred sev-
enty (270} days and no later than one hundred c1ghty (180) days prior to the time that the option
peried would commence if the Option were exsreised, time being of the essence. If said notifica-

tion of the exercise of option is not given and received, this option shall automatically expire.

+

() All of the terms and conditions of

his Lease except where specifically
modified by this cption shall apply.

L

(d) The monthly rent for each month of the option period shall be determined
by agreement or by appraisal if the parties do not agree, but shall not be less than the maonthly
rental in effect during the last year of the initial term. The parties’ written agreement before the
commencement of the option period term shall be conclusive determination by the parties of the
fair rental value for the additional term. If the parties have not agreed by the commencement
date of the additional term, the monthly rental value of the Premises shall be determined by ap-
praisal as hereinafter described. The fair rental value of the Premises shall be based upon the as-
sumption that the Premises are leased for a ten-year term under the terms of this Lease.

(e} If the partiss are unable to agree on the new monthly rent for the term of
the option period by the commencement of the term of the option period, then within ten (10)
days therzafter, each party, at its cost and by giving notice to the other party, shall appoint a rea]
estate appraiser doing business in Ventura C ounty who 1s 2 member of The American Institute of
Real Estate Appraisers to appraise and set the monthly rent for the term of the option period. Ifa
party does not appoint an appraiser within ten (10) days after the other party has given notice of
the name of its appraiser, the single appraiser appointed shall be the sole appraiser and shall set
the monthly rent for purposes of rental adjustment. If the parties as stated in this paragraph ap-
point the two appraisers, they shall meet promptly and attempt to set the monthly rent for pur-
poses ot rental adjustment. If they ars unable to agree within thirty (30) days after the second ap-
praiser has been appointed, they shall attemnpt to select a third appraiser meeting the qualifica-
tions stated in this paragraph within ten (10) days after the last day the two appraisers are given
o set the monthly rent. If they are unabls to agree on the third appraiser, either of the parties to
this lease by giving ten (10) days notice to the other party can apply to the chairman of the
American Institute of Real Estate Appraisers. or to the presiding judge of the superior court of
Ventura County, for the selection of a third appraiser who meets the qualifications stated in this
paragraph. Each of the parties shall hear one-half of the cost of appointing the third appraiser and
of paying the third appraiser’s fee. The third appraiser, however selected, shall be a person who
has not previously acted in any capacity for either party.

S
1
b

P

Within thirty (30) days after the selection of the third appraiser, a majority
rent for purpeses of rental adjustment. Ifa majority of the
appraisers are unable to set the monthly rent within the stipulated period of time, the three ap-

¢ added together and thair total divided by three; the resulting quotient shall be the
=

1

premises for purposes of rental adjustment; provi ded, however, if the low

7 el S e o o) F o aae v =0 Yo = 4= s -
84 appratsal arsis more than fifteen percent (15%) lower and, o hmgher

91
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the middle appraisal, the low appraisal and/or the high appraisal shall be disregarded. If only one
appraisal is disregarded, the remaining two appraisals shall be added together and their total di-
vided by two, the resulting quotient shall be the appraised value of the Premises for purposes of
rental adjustment. [f both the low appraisal and the high appraisal are distegarded as stated in this
paragraph, the middle appraisal shall be the appraised value of the Premises for purposes of rental
adjustment. After the monthly rent for the period to which the adjustment applies has been set,
the appraisers shall immediately notify the parties.

H The rent so established by agreement pursuant to subparagraph (d) or ap-
praisal pursuant to subparagraph (2) shall become the new monthly rent subject to increases pur-
suant to Article I'V during each of the following years of the period to which the adjustment ap-
plies.

SECTION 2.02.1  Further Option to Extend. Landlord hereby grants to Tenant the
option to extend the term of this Lease for a second ten- (10) year term if Tenant has exercised
the option provided in Section 2.02. The option shall be exercised on the same terms as set forth

2.02 (a) through (&) inclusive

SECTION 2.03. Early Termination — Exercise of Option to Purchase. Should
Tenant exercise the Option to purchase described in Article XXI1, this Lease shall terminate upon
the close of the Escrow established to consummate the sale of the Premises to Tenant.

ARTICLE 0T
ACCEPTANCE OF PREMISES

Tenant taking possession of the Premises on commencement of the Term shall constitute
Tenant’s acknowledgment that the Premises are in good condition.

ARTICLE IV
RENT

Tenant shall pay to Landlord as monthly rent, without deduction, setoff, prior notice or
dermnand as follows:

1} Commencing July 1, 2004 the sum of Nine Hundred Doilars ($500 00) per month on
the first day of sach month

2) Commencing January 1, 2006 and each January 1, thersafter, the monthly rent payable
under Article IV of this Lease shall be adjusted by the annual increase, if any, in the
Consumer Price Index of the Bureau of Labor Statistics of the Department of Labor
for All Urban Consumers, “All Itams.” for the Los Angsles area, as measured for the
month of September immediately preceding the January | payment. The sum so calcu-
lated shall constitute the new monthly rent, but, in no event, shall such new mon by
rent De less than the monthly rent for payable for the month immediately preceding the

datz for the rent adjustment
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ARTICLE V
TAXES; ASSESSMENTS

SECTION 5.01. Personal Property . Tenant shall pay before delinquency all taxes,
assessments, license fees and other charges (*taxes”) that are levied and assessed against Ten-
ant’s personal property installed or located in or on the Premises and that become payable during
the Term. On demand by Landlord, Tenant shall furnish Landlord satisfactory evidence of these
payments.

SECTION 5.02. Real Property . Tenant shall pay all real property taxes and gen-
eral and special assessments (“real property taxas™) levied and assessed against the Premises.

ARTICLE Vi
USE; LIMITATIONS ON USE

Tenant shall use the Premises in conformance with the goals, polices and guidelines of
the City of Fillmors Downtown Specific Plan adopted March 1994, and any amendments thereto.
Further, tenant shall use the Premises solsly for purposes of storing, moving, and repair of rail-
way relling stock, including remodeling services. sandblasting, painting, welding, use of large
cranas, exterior renovation work, wash racks, train wheel service, outdoor storage of spare train
parts and movie equipment and for uses normally incident to those purposes and for no other use
without Landlord’s consent '&hzw_ consent shall, however, not be unreasonably withheld. Tenant
shail not do, bring or keep anything in or about the Premises that will cause a cancellation or in-

crease premiums ot risk classification of any insurance covering the Premises.

ARTICLE VT
QUIET ENJOYMENT

Landlord covenants and agrees with Tenant ““af upcn Tenant paving rent and other
nonetary sums due under this Lea ¢ and performing its covenants and conditions, Tenant shall
and may peaceably and quizstly have. hold and enjoy the ?rm1s=-s for the Term, subject. how-
gver, tot *‘w provisions of this Leas

4

b

f 1)

ARTICLE VIIT
MAINTENANCE

SECTION 8.01. By Tenanr. Except as provided zlsewhere in this Leass, Tenant, at
its cost, shall maintain, in good condition, the Premises and the Improvements.

SECTION 8.92. By Landiord. Landlord shall not have any responsibility to main-
tain the Premises or the Improvements.

ARTICLE IX
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ALTERATIONS

Except as provided in Anticle XI1, Tenant shall not make any alterations to the Premises
without Landlord’s written consent. Except for specific installation of railroad items such as
track, switches, signals, etc., any alterations made shall remain on and be surrenderad with the
Premises on expiration or termination of the Term, except that Landlord can elect, within thirty

30} days before expiration of the Term, or within five (5) days after the expiration of the Term,
to require Tenant to remove any alierations that Tenant has made to the Premises. If Landlord so
elects, Tenant, at its cost, shall restore the Premises to the condition designated by Landlord in its
election, before the last day of the Term or within thirty (30) days after the notice of election is
given, whichever is later. If Tenant makes any alterations to the Premises as provided in this Ar-
ticle, the alteration shall not be commenced until seven (7) days after Landlord has received no-
tice from Tenant stating the date the installation of the alteration is to commence so that Land-
lord can pest and record an appropriate notice of non-responsibility.

ARTICLIE X
MECHANIC'S LIEN

Tenant shall pay all cost for construction done by it or caused to be done by it on the
Premises as permitted by this Lease. Tenant shall keep the Premises free and clear of all me-
chanie’s liens resulting *F'"wz construction done by or for Tenant. Tenant shall have the right to
contest the correctness or validity of any such I;en if, immediately on demand by Landlord, Ten-
ant procures and records a lien release bond issued by a corporation authorized to issue surety
bonds in California in an amount equal to one and one-half (1-1%) times the amount of the claim
of the lien. The bond shall meet the requirements of Civil Code Section 3143 and shall provide
tor the payment of any sum that the claimant may recover on the claim (together with cost of

sutt, if it recovers i the action).

ARTICLE XY
UTILITIES AND SERVICES

Tenant shall make all arrangements for and pay for all urilities and services furnished to
or used by it, iz:ciud‘lflg without limitation, gas, electricity, water, telephone service, sewer

charge and trash collection and for all connection charges.
ARTICLE XIT
CONSTRUCTION EY TENANT
SECTION 12. I)Jv Dz:z‘y to Construct. Tepant shall, at Tenant’s sole cost and ex-
pense, construct or cause to be constructed any Improvements fo the property.
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in writing by Landlord. Furthermore, no structure or other improvement shall be constructed on
the Premises that does not comply with the plans, specifications and locations approved, in writ-
ing, by Landlord.

ARTICLE XIIT INDEMNITY AND EXCULPATION; INSURANCE

SECTION 13.01. Damage to Tenant’s Property . Landlord shall not be liable to
Tenant for any damage to Tenant or Tenant’s property from any cause not arising from Land-
lord’s negligence or intentional act. Tenant shall hold Landiord harmless from all damages aris-
ing out of any damage to any person or property occurring in, on or about the Premises except
that Landlord shall be liable to Tenant for damage resulting from the acts or omissions of Land-
lord or its authorized representatives. Landlord shall hold Tenant harmless from all damages
arising out of any such damage. A party’s obligation under this Section to indemnify and hold
the other party harmless shall be limited to the sum that exceeds the amount of insurance pro-
ceeds, if any, received by the party being indemnified.

SECTION 13.02. Public Liability, Property Damage and Products Liability Insur-
ance. Tenant, at ifs cost, shall maintain public liability, property damage and products hability
insurance with a single combined limit of One Million Dollars (81,000,000.00) and property
damage limits of not less than Five Hundred Thousand Dellars ($500,000.00) (or its equivalent if
Tenant determinegs (o self-insure through a joint powers insurance agency or otherwise), insuring
against all liability of Tenant and its authorized representatives arising out of and in connection
with Tenant’s use or occupancy of the Premises. All public Hability and property damage insur-
ance shall insure performance by Tenant of the indemnity provisions contained in this Lease.

K — -
gorsements,

SECTION I3.03. Srandard Fire and Extended Coverage Insurance . Tenant, atits
cost, shall maintain on all its personal property, the Improvements and alterations in, on or about
the Premises, a policy of standard fire an coverage insurance, with vandalism and ma-

o o - SN, N
licious mischief endorsements, to the extent of at least one hundred percent (100%) of their full

f

. . = RN o P s e KB - o ol
replacement value (or its equivalent if Tenant determines o self-insure through a joint powers

INSUrance agency or otaerwise)
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ARTICLE XIV
HAZARDOUS MATERIALS

SECTION 14.01. Use of Hazardous Materials . Tenant and its agents and contrac-
tors agree that Tenant and its employees, agents and contractors, licensees or invitees shall not
handle, use, manufacture, stors or dispose of any flammabies, explosives, radioactive materials,
hazardous wastes or materials, toxic wastes or materials or other similar substances, petroleum
products or derivatives (collectively “Hazardous Materials™) on, under or about the Premises ex-
cept for paints, fuels and petrochemicals and except for such Hazardous Materials for which
Landlord has given its prior written consent (which consent may be given or withheld, in Land-
lord’s sole discretion), provided that Tenant may store, use or dispose of products containing
small quantities of Hazardous Materials which products are the type customarily found in offices
and houscholds (such as aerosol cans containing insecticides, paints, paint remover and the like)
and provided further that Tenant shall handle, store, use and dispose of any of the Hazardous Ma-
terials permitted in this Section, in a safe and lawful manner and shall not allow any Hazardous
Materials to contaminate the Premises or the environment.

SECTION 14.02. Indemnity . Without limiting the above, whether or not Landlord
has given consent, Tenant shall reimburse, defend and indemnify and hold Landlord harmless
from and against any and all claims, losses, liabilities. damages, costs and expenses, including,
without limitation, loss of rental income, [0ss due to business mterruption and atforney’s fees and
costs arising out of or in any way connected with the use, manufacture, storage or disposal of
Hazardous Materials by Tenant or its agents or contractors on, under or about the Premises, in-
cluding, without limitation, the costs of any required or necessary mvestigation, repair, clean up
or detoxification and the preparation of any closure or other required plans in connection
therewith, whether voluntary or compelled by governmental authority and all sanctions, fines and
penalties incurred in connection therewith. The indemnity obligations of Tenant under this Sec-

tion shall survive any termination of this Lease.

5

SECTION 14.03. Existing Conditions . In no event shall Tenant be responsible to
reimburse, defend, indemnify and hold Landlord ha nless from and against any and all claims or
losses arising out of any claim that any Hazardous Materials have contaminated the Premises or
the environment prior to Tenant's first occupancy of the Premises. Landlord shall reimburse.
defend, indemnify and hold Tenant harmless from all claims and losses arising out of or con-
nected with the environmental condition of tha Premises prior to Tenant's first occupancy of the
Premises.

SECTION 14.04. Definition of “Hazardous Materials”. The term “Hazardous
Materials”, as used in this Lease, shall mean any product, substance. chemical, material or waste
whose presence, nature, guaniity and/o intensity of existence, use, manufacture, disposal, trans-
portation, spill, release or effect, sither by itself or in combination with other materials expected

1

to be on the Premises as regulated or monitored from time to time as a Hazar lous Material by
=
'l

= e Ly
any governmental AunNont
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SECTION 14.05. Landlord’s Consent. Tenant shall not, without Landlord’s prior
written consent:

(2) [nstall or use any above or below ground storage tank, or
(b) Generate, possess, store, use, transport or dispose of a Hazardous Material

hat requires a permit from. or with respect to which a report. notice, registration or busi-
ness plan is required to be filed with, any governmental authority. -

SECTION i4.06. Durty to Inform Landlord . 1f Tenant knows, or has reasonable
cause to believe, that Hazardous Materials, or a condition involving or resulting from same, has
come to be located in, on, under or about the Premises, other than as previously consented to by
Landlord, Tenant shall immediately give written notice of such fact to Landlord. Tenant shall
also immediately give Landlord a copy of any statement, report, notice, registration. application,
permit, business plan, license, claim, action or proceeding given to, or received from. any gov-
emmensal authority or private party, or persons enfering or occupying the Premises, concerning
the presence, spill, release or discharge of or exposura to any Hazardous Materials or con-
tamination in, on or about the Premises.

SECTION 14.07. Tenani’s Compliance with Law . Except as otherwise provided in
this Lease, Tenant shall, at Tenant’s solz cost and expense, fully, diligently and in a timely man-
ner, comply with all “Applicable Law”, which term is used in this Lease to include all laws,
rules, regulations, ordinances, directives, covenants, easements and restrictions of record, per-
mits, the requirements of any applicable fire insurance underwriter or rating bureay, and the rec-
ommendations of Landlord’s engineers and or consultants, relating in any manger 1o Tenant's
business (including, but not limited to, marters pertaining to (a) industrial hygiene, (b) environ-
mental conditions on, in, under or about the Premises, including soil and groundwater condztlons

and (¢) the use gene"ﬂﬁ n, manufacturs, production, installation, m 'm;*ranf“e remo‘-'ﬂ tran
portation, storage, spill or release of any r{a'm»-fh:us Material or storage tank), now in ﬂff;‘ct or

which may her&arar come into sffect and whether or not reflecting a cl‘a,nve in policy from any

reviously existing policy. Tenant shall, within five (5) days after receipt of Landlord’s written
b pt
I

request, provide Landlord with copiss of all documents and information, including, but not lim-
ited to, permits, registrations, manifests, pp?_-' ations, reports and certificates, evidencing Ten-
ant’s compliance with any Applicable Law specified by Landlord, and shall, immeadiately upon
receipt, notify Landlord in writing (with copies of documents involved) of any threatened or ac
tual claim, notice, ci*ari warning, ‘ﬁ'ﬂ.:i:;'n or report pertaining fo or involving failure by
Tenant or Tenant's us f the Premises to comply with any Applicable Law

SECTION 14.08. in ;pecisbn: Compliance . Landlord and Landlord’s lender(s) shall
have the rgn 0 snter rhe Premis § atany ¢ time, in the case of an emergency, and otherwise at
{,';e :orda-.:-on of the Premises and for verif fying

able Laws, and to employ experts aqd, or
Landlord with respect to Tenant’s activities,

o s 5 ¢
L€ 1Istauatnn, operanon, use, “:*c?;:::*:z, maintenance or removal
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of any Hazardous Material or storage tank on or from the Premises. The costs and expenses of
any such inspection shall be paid by the party requesting same, unless a default or breach of this
Lease, violation of Applicable Law, or 2 contamination, L&Lbﬂd or materially contributed to by
Tenant, i3 found to exist or be ! mmnent, or unless the inspection is requested or ordered by a
2OV ernmental '.'I.thilﬂl"r‘v s the l'E.‘S\.lu. of an 57 such enstmg or imminent violation or contamination
caused or materially contnbuted to by Tenant. In any such case. Tenant shall, upon request, re-
imburse Landlord or Landlord’s lender, 2s the case may be, for the costs and expenses of such
inspections.

ARTICLE XV
DESTRUCTION

SECTION 15.01. Restoration . 1f, during the Term, the Premises or the Improve-
ments are totally or partially destroyed from any cause, rendering the Premises totally or partially
inaccessible or unusable, Tenant shall restore the Premises and/or the Improvements to substan-
tially the same condition as they were in immediately before destruction, if the restoration can be
made under the axistin laws and can be completed within ninety (90) working days after the
date of destruction. Such destruction shall not terminate this =ase If the restoration cannot be
made in the time stated, within fifteen (13) days after the parties determine that the restoration
cannot be mads in the time statad in this Article, Tenant can terminate this Lease immediately by
giving notice to Landlord. If existing laws do not permit ¢ the restoration, either party can termi-
nate this [2ass immediately by giving notice to the other party.

SECTION 15.02. Abatement or Reduction of Rent. In the case of destruction, there

11 be an abatament or reduction of monthly rent berween the date of destruction and the date
Of completion of restoration, based oo the extent to which the destruction intsrferes with Ten-

ant's use of the Premises.

i

ARTICLE XVI1
CONDEMNATION: DEFINITIONS

SECTION 16.01. “Condemnarion”. “Condemnation” shall mean fa} the exercise of
any governmenta) power, whether by legal proceeding or otherwise, by a condemnor and (b) 2

‘»-'Oiuntarf sale or transfer by Lanc lor._. to any “Dr'ci""m 1ot. either under threat of ﬂ,-idermzam on or
SECTION 15.02. “Date of Taking”. “Date of Taking” shall mean the date the con-
demnor has a right to possession of the property being condemned

SECTION 14.03. “4ward”, “Award” shall mean all comppnsatien? sums Or any-

a
thing of value awarded, paid or received on a total or partial condemnatio

(J
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SECTION 16.04. “Condemnor”, “Condemnor” shall mean any public or quasi-
public authority or private corporation or indi vzduau having the power of condemnation other
than Tenant or any subsidiary or related agency of Tenant.

SECTION 16.03. Rights and Obligations upon Taking or Partial Taking of the
Premises or the Improvements. If. durin 1g the Term or during the period of time Hetw een the

execution of this Lease and the date the Term commences, th*re 1s any taking of all or any part of
the Premises or the Improvements or any interest in this Lease by condemnation, the rights and

obligations of the parties shall be determined pursuant to the fe!lewing provisions:

(a) If the Premises ot the Improvements are totally taxun by Condemnation,
this Lease shall terminate on the Date of Taking.

(b) If any portion of the Prprm ses or the Improvements is taken by Condemna
tion, this [ ease shall remain in effec t, except that Tenant can elect to terminate this Lease
if the remaining portion of t.“ mprovements that are a part of the Premises is rendered
unsuitable for Tenant’s continued use of the Premises. If Tenant ¢lects to terminate this
Lea-:,e Tenant must exercise its right to terminate pursuant to this Section by giving no-

ce to Landlord within thirty (30) days after the nature and extent of the taking have heen
finally determined. If Temant »..1\.,{.,[3 to terminate this Lease as provided in this Section,
Tenant shall notify Landlord of the date of terminat tion, which date shall not be earlier
than thirty (30) days nor later than ninety (90) days after Tenant has notified Landlord of
its election to terminate; except this Lease shall terminate on the Date of Taking if the
Date of Taking falls on a date ber'rﬂ the date of termination as designated by Tenant. If
Tenant does rot terminate this Lease within the thirt ty (30)-day period, this Lease shall

?

continue in full force and effect, except that the monthly rent shall be reduced as provided

hersin

(c) If any portion of the Premises or the impmx-‘ema nis is taken by Condemna-
tion and this Lease remains in full force and ei“f:‘ on the Date of Taking the monthly
rent shall be reduced by an amount that is in the same ratio to momh} y rent as the total
number of square feet in the Pr mises taken bears to the total number of square feet in the
Premises immediately before D te of Taking

i‘i.‘ E .{ pa—ﬁ}" ‘:3.‘1?: .J.Ll\-a l—f’nﬂ-sigﬂs Jf Cﬁff ’1?'- ‘1’7 f"?"f‘”\?.ﬂ’h S (‘UOQ
1265.130 allowing either party to petition to the Superior Court to terminate this Lease in
the event of a partial taking u‘"-‘“‘e Premises.

{2} Any Award shall belong to and be paid to Landlord, . except that Tenant

A sum aipibutanis o |

the Premises by Tenant in accordance with this Le&s:i*._ “'h;‘:t' SECh Imﬁrcwfﬂr", nents
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or other alterations Tenant has the ri ght to remove from the Premises pursuant to
the provisions of this [ease but elects not to remove,

(i1) A sum atributable to that portion of the Award constituting sever-
ance damages for the restoration of the Premises or the Improvements.

SECTION 16.04, Exercise of Power of Condemnation by Landlord . 1f Landlord or
a subsidiary or related agency of Landlord shall exercise its power of condemnation with respect
to the Premises or the Improvements, this Lease shall terminate as of the Date of Taking and the
provisions of Section 16.05(2)(i1) shall not apply.

ARTICLE XVII
ASSIGNMENT
SECTION 17.01. Consent to Assignment. Tenant shall not voluntarily assign or

encumber its interest in this Lease, the Premises or the Improvements, or sublease all or any part
of the Premises or the Improvements or allow any other person or entity (except Tenant’s author-
ized representatives) to OCeupy or use all or any part of the Premises or the Improvements with-
out first cbtaining Landlord’s consent. Any assignment, encumbrance or sublease without Land-
lord’s consent shall be voidable and, at Landlord's election, shall constitute a default, No con-
Sent o any assignment. encumbrance or sublease shall constitute a further waiver of the pro-
visions of this Szetion. Tenant immediately and irrevocably assigns to Landlord, as security for
Tenant’s obligations under this Lease, all rent from any subletting of all or a part of the Premises
as permitied by this Lease and Landlord, as assignee and aorney-in-fact for Tenant, or a re-
ceiver for Tenant appointed on Landlord’s application, may collect such rent and apply it to-
wards Tenant’s obligations under this Lease; except that, until the occurrence of an act of defauit
by Tenant, Tenant shall have the right to collect such rent. All rent recetved by Tenant from its
subtenants in excess of the rent payable by Tenant to Landlord under this Lease shall be paid to
Landlord, or any sums to be paid by an assignee 1o Tenant in consideration of the assignment of
this [ ease shall be paid to Landlord. If Tenant requests Landlord to consent to a proposed as-
signment or subletting, Tenant shall pay to Landlord, whether or not consent is ul timately given.
Landlord’s reasonable attorney’s fees incurred in connection with such request.

SECTION 17.02. Involuntary Assignmens. No interest of Tenant in this Lease shall
be assignable by operation of law (including, without limitation, the transfar of this Lease by tes-

tacy or intestacy). Each of the following acts shall be considerad an involuntary assignment:

(2} If Tenant is or becomes bankrupt or insclvent, makes an assi gnment for
the benefit of creditors or institutes a proceeding under the Bankruptey Act;

&

(b) If a writ of attachmeant or execution is levied on this Lease:

If in anv oo
¥ i

il-gdl

pointed with authority to
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SECTION 17.03. Involuntary dssionment a Default. An involuntary assignment
shall constitute a default by Tenant and Landiord shall have the right to elect to terminate this
case, in which case this Lease shall not be treated as an asset of Tenant.

ARTICLE XVII
DEFAULT

SECTION 18.01. Event Constituting Default. The occurrence of any of the follow-

ing shall constitute a default by Tenant:

g

(a) Failure to pay rent when due. if the failure continues for three (3) days af-
ter notice has been given to Tenant; or

{o} Failure to perform any other provisions of this Lease if the failure to per-
form is not euraed within thir y (30) days after notice has been given to Tenant. If the de-
fault cannot reasonably ¥ be cured within thirty (30) days, Tenant shall not be in default of
this Lease if Tenant commences to cure the default within the thirty (30)-day period and
diligently and in good faith continues to cure the default.

SECTION 18.92. Notice of Default. Notices given under this Article shall specify

the alleged default and the applica bis Lease provisions and shall demand that Tenant perform the
provisions of this Lease or pay the rent that is in 1drrears, as the case may be, within the applica-
ble period of time or quit the Premises. No such gotice shall be deemed a forfeiture or termina-

tion of this Lease unless Landlord 30 elects in t _hﬁ- notice.

SECTIOVJB 03. Purpose of Notice. The purpese of the 1o requirement set

o : 4 A g R T e e o e (s c
forth in this Article is to extend L‘m notice requirements of the unlawful detainer statutes of Cali-

SECTION 18.04. Remedies . Landlord shall have the follo wing remedies if Tenant
commits a default. These remediss are not =xclusiv € %e_ are cumulative and in addition to the
remadies now or later allowed by law:

{a) Landlord can continue this Lease in full force and effect and this Legase
will continue in effect as long as Landlord does not terminate T smant’s right o possesszion
and Landlord shall have the right to collect rent when due. During the period Tenant is in
default, Landlord can enter the Premises and relat them, or any part of them, to third par-
ties for Tenant's account. Tenant shall be liable immediate ely to Landlord for all costs
L_.r‘dlmu ncurs in reletting the Premises, including, without limitation broker’s commis-

i LAV 5 STUN
sions and like costs. Reletting can be fora period shorter or longer than the remaining
term of this Lease, T-"mnt Landlord the rent due under this Lease on the

dates the rent is due

2, recetves from any reletting. No act by Land-
lord allowed by this minate this Lease unless Landlord notifies Tenant
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that Landlord elects to terminate this Lease. Afiter Tenant’s default and for as long as
Landlord does not terminate Tenant's right to possession of the Premises, if Tenant ob-
tains Landlord’s consent, Tenant shall have the right to assign or sublet its interest in this
Lease, but Tenant shall not be reieased fr'*rm hability. Landlord’s consent to 2 proposed
assignment or subletting shall not be unreasonably withheld.

If Landlord elects to relat the Premises as provided in this Article, rent that Land-
lord receives from reletting shall be applied to the payment of:

(i) First, any indebtedness from Tenant to Landlord other than rent
due from Tenant;

(i1) Second, all costs, including for maintenance, incurred by Landlord
in reletting; and

(i1}  Third, rent due and unpaid under this Lease.

After deducting the payments referred to in this Section, any sumn remaining from the rent
Landlord receives frem re1e’tma shall be held by Landlord and applied in payment of fu-
ture rent as rent becomes due under this Lease. In no event shall Tenant be entitled to
any excess rent received by Landlord. If, on the date rent is due under this Lease, the rent
received from the reletting is less than the rent due on that date, Tenant shall pay to Land-
lord, in addition to the remaining rent due ali costs, including for maintenance, Landlord
incurred in reletting that remain after applying the rent received from the reletting as pro-
1ded 1o this Section.

) Landlord can: terminats rant’s right to possession of the Premises. No
act by Landlord, other than giving notice to Tenant, shall terminate gase. Acts *f
maintenance, efforts to relet the Premises or the appointment :fa recerver on Landlord's
initiative to prf:»tect Landlord’s interest under this Lease shall not constitate a termination

F*':
4]
I_'

L FUFE

of Tenant’s right to possession. On termination. Landlord } nas the right to recover from
Tenant:

(i) The worth, at the time ot the award, of the u unpaid rent that had
been 2armed at the time of termination of this Lease
(i) The net worth, at the time of the awar d, of the amount by which

the unpaid rent that would have been earned after the date of terrr! nation of this
ease until the time of award exceeds the amount of the loss of rent that Tenant
¥

proves could have been n reaseniably avoided:

r-»l

i

1 <1 e P s
The worth, at the time of the nt by which the
£1 et = i o 3 . =
ipaid rent for the balance fier gward exceeds the amount
AE Fha o m e P e T e e e e o ; | SY R =
ot the loss of rent that Tenan: proves could have been reasonab] ¥ avoided, and
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(iv}  Any other amount and COUTT COsts necessary 1o co npensate Land-
lord for all detriment proximately caused by Tenant's default.

“The worth, at the time of the award™. as used in Sections 18.04(b)(i) and
L8.04{b}{i1) above, is to be computed by allowing interest at the maximurm rate an indi-
vidual is permitted by law to charge. “The worth, at the time of the award”, as referred to
in Section 18.04(b)(iii) abov e, 13 to be computed by discounting the amount of the di 5-
count rate of the Federal Reserve Bank of San Francisco at the time of the award, plus
one percent (1%).

(c) Notwithstanding any provision to the contrary herein, Landlord shall not,
under any circumstances, have the i ght to accelerats the rental payments that become due
in future rental periods or otherwise declars any rental payments not then in default to be
immediately due and payable.

SECTION 18.95. Appointment of Receiver. If Tenant is in default of this Lease,
Landlord shall have the right to have a receiver appointed to collect rent and conduct Tenant 's
business. Neither the filing 0fa petition for the appointment of a receiver nor the appointment
itself shall constitute an slection by Landlord to terminate this [ ease.

SECTION 18.06. Curing of Defauls . Landlord, at any time after Tenant commits 2
default, can curs the default at Tenan ‘s cost. If Landlord at any time, by reason of Tenant's de-
fault, pays any sum or does any act that requires the payment of any sum, the sum paid by Land-
lord shall be due immediately from Tenant to Landlord at the time the sum is paid and, if paid at
a later date, shall bear interest at the maximum rate an individual is permittad by law to charge
from the date the sum is paid by Landiord until Landlord is retmbursed by Tenant. The sum. to-
gether with interest on it, shall be additio

T e
nal rent.

SECTION 18.07. Inzerest. Rent not paid when due shall bear interest from the data

due until paid at the maximum rate an individual i$ permitted by law to charge.

SECTION 18.93. Late Fee. Tenant acknowledges that late payment by Tenant to
Landlord of rent will cause Landlord to incur costs not contemaplated by this Lease, the exact

amount of such costs being extremel y diffienlt and impracticable to fix. Such costs include,
without limitation, pro cessing and aceounting charges and late charges that may be imposed on

Landlord by the terms of any encumbrances and note securad by any encumbrance covering the
Premises. Therefore. if anv installment of rent due from Tenant is not received oy Landlord
within ten (10) days of when due, Tenant shall pay to Landiord an additional sum of five percent

(5%) of the overdue rent as a late charge. The parties agree that this late charge represents a fair

and reasonable estimate of the costs that [ ndlord will incur by reason of late payment by Ten-
ant. Acceptance of any late charge shall not constituts a waiver of Tenant's default with respect

to the overdue amount, or prevent Landlord from exercising any of the other rights and remedias
available to Landlord.
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SECTION 13.09. Default by Landlord . Landlord shall be in default of this Lease if
it fails or refuses to perform any provision of this Lease that it is obligated to perform if the fail-

ure to perform is not cured within thirty (30) days after notice of the default has been given by
Tenant to Larndlord.

If the default cannot reasonably be cursd with_i'} thirty (30) days, Landlord shall not be in
default of this Lease if Landlord commences to cure th dbfal_lt within the thirty (30)-day period
and diligently and in good faith continues to cure the default.

Tenant, at any time after Landlord commits a default, can cure the default at Landlord’s
cost. If Tenant at any time, by reason of Landlord’s default, pays any sum or does any act that
requires the payment of any sum, the sum paid by Tenant at the time the sum is paid and if paid
at a later date shall bear interest at the maximum rate an individual is permitted by law to charge
from the date the sum is paid by Tenant until Tenant is reimbursed by Landlord.

ARTICLE XIX
GNS; ADVERTISING

Tenant, at its cost, shall have the right to onstruct and maintain on the Premises
one or more signs advertising its use of the Premises an d no other signs. Any sign that Tepant
has the right to place, construct and maintain shall comply with all laws and Tenant shal! obtain
any approval required by such laws. Landlord makes no representation with respect to Tenant’s
ability to obtain such approval.

ARTICLE XX
LANDIORD'S ENTRY ON PREMISES

Landlord and its authorized repres e*‘“’L ve shall have the right to enter the Premises at all

reasonable times, upon at leas
lowing purposes:

{a) To determine whether the Premises are in gf‘f)d condition and whether
Tenant is complying with its obligations under this Lease

1\ = g b A |

{b) To do any necessary maintsnance and to make any restoration to the Prem-
ises that Landlord has the right or obligation to perform;

{ To serve, post or keep posted any notices required or allowed under the

any time during the term, to post “for rent” or

“ftor le

ek
Q
s |
L]
P
=
<

o or any/ =
onths of the Terr n, OT any <Xt SIS

ase

ats
ity WL

Term,
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(2) To show the Premises to prospective brokers, agents, buvers, tenants or
persons interested in an P‘{Lh&ﬂ e at any time during the Term.

Landlord shall conduct its activities on the Premises as allowed by this Article in a man-
ner that will cause the least possible inconveniznce, annoyance or disturbance to Tenant.

ARTICLE XXI
SUBORDINATION; ESTOPPEL

SECTION 21.01. Subordination . This Lease i3 and shall be subordinate to any en-
cumnbrance now of record or recorded after the date of this Lease affecting the Premises. Such
subordination is effective without any further act of Tenant. Tenant shall from time to time on

request from Landlord execute and deliver any documents or instruments that may be required by

a lender to effectuate any subordination. If Tenant fails to execute and deliver any such docu-
ments or instruments, Tenant irrevocably constitutes and appoints Landlord as Tenant’s special
attorney-in-fact to execute and deliver any such documents or insiruments. Notwithstanding
anything to the contrary contained herein, so long as Tenant performs its obligations under this
Lease, in the event of any default under any deed of trust or other encumbrance to which this
Lease is subardinate, Tenant shall be allowed the opportunity to cure any such default and, to the
extent that such cure requires the payment of money, the Appraised Value for the Property shall
be reduced by the amouni of money so paid.

SECTION 21.02. Estoppel . Each party, within ten (10) days after notice from the
other party, shall execute and deliver to the other party, in recordable form, a certificate s

stating
that this Lease is unmodified and in full and effect. or in full force and effect as modifiad,
and stating the modifications. The certificate shall also state the amount of rent and the dates to

which the rent has been paid in advance. Failure to deliver this

1 (10} days
shall be conclusive upon the party failing to deliv

fcate for the 'l e**e’nf of the party re-
questing the certificate, and any successor to the party requesting the certificate, that this Lease is
in full force and effect and has not been modified except as may be represented by the party re-

questing the certificate. [f a party fails to deliver the certificate within ten (131 days, the party
failing to deliver the a.&,’{'hf‘k.aﬁ’ irrevocably ' er party as its special
attorney-in-fuct to exzeute and deliver s e
ARTICLE XxdT
OPTION TO PURCHASE
SECTION 22.01. Option . Provided that Tenant has fully complied with the provi-

sions of this Lsase, Landlord ?:=r°’ﬂ'f orants t5 Tenant the 7} to purchase the

with the terms and ¢

AT rjfv‘:.;lr\v
1 LG
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SECTION 22.02. Escrow. The sale conternplated hereby shall be consummated
through escrow (the “Escrow™) at Chica; go Title Insurance C\,mpany Ventura, California or any
other mutually agreed upon escrow company (*Escrow Holder”).

SECTION 22.03. Exercise of Option .

{a) In order to exercise the Option, Tenant shall give to Landlord written no-
tice of intention so to do. Such notice shall be accompanied by a copy of the Escrow In-
structions in compliance with all of the terms and conditions herein set forth and a receipt
from Escrow Holder evidencing the deposit by Buyer into Escrow in cash or s'nmediatel"
available funds of the sum of not less than Five Thousand Dollars ($5,000.00). The Es-
crow Instructions shall be duly executed by Tenant and shall be dated on the same date
that the same are executed by Tenant.

(b} The Option may be exercised only as to all of the Premises and not to a
portion thereof

(c) Provided that the Option is timely exercised as hereinabove provided,
Landlord shall, within not more than ten (10) bLSl_ess days affer receipt of the exercise
notice and Escrow Instructions, execute and retum to Escrow Holder a copy of the Es-
crow Instructions. Thereafter, each of the parties shall promptly execute any and all fur-
ther instructions or other documents that may be reasonably required to permit the close
of Escrow within the period therein provided.

SECTION 22.04. Commissions

(a) Landlord hereby =1der*:"u and agrees {o bold T;ﬁai f ha -miess from any
claim by any person or entity or brokerage commission ﬁ <r’s fee by rea-
son of any listing or other a;:reenert 1zh Landlord with rﬂsi_ to the ;ramsa:““*on that is
the subject of E ¢ Option.

() Tenant hershy indemnifies and agress to hold Landlord harmisss from any
claim by any person or entity for a sales or brokerage commissicx: or finder’s fee b
son of any listing or other agreement with Tenant with respect to the transaction that is
the subject of the Option.

¢

SECTICY 22.95. Determination of Purchase Price . The purchase orice for the
Premises and the Improvements (the “Purchase Price™) shall be determined a :

{a) 188 :31.

18
-

3
“Appraised Value") which
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ties; provided, however, that, if the parties are unable to agree on the selection of an ap-
praiser, each shall select an appraiser. The two (2) appraisers so selected shall each inde-
pendently appraise the Premises and the Improvements. If the two (2) appraisers so ap-
pointed shall be unable to agree on the value of the Premises within sixty (60) days, they
shall appoint a third (3rd) appraiser who shall also appraise the Premises. The decision in
writing of the three (3) appraisers so appointed shall be averaged and the resulting figure
shall constitute the Premises’ value and be binding and conclusive on the parties hersto.
The appraisers, in determining the Appraised Value, shall not consider the sconomic
terms of this Lease. All fees and expenses of each such appraiser shall be borne by the
party on whose behalf such appraiser was appointed, the fees of the third (3rd) appraiser
to be paid equally by the parties. The appraisal or appraisals provided for herein shall be
placed on file at Landlord’s office and available for review.

(b) The cost of on-site improvements shall be deducted from the appraised
value,

The amount which results from the deduction of the costs of on-site improvements from the Ap-
praised Value shall be the Purchase Price.

SECTION 22.06. Landlord’'s Representations and Warranties. Landlord hersby
represents and warrants to Tenant that:

=

{a) To the best of Landlord’s knowledge, no viclation exists with Tespect to
the Premises of any building code, ordinance, statute, ragulation or administrative or ju-
dicial order or holding, whether or not disclosed by the public record. Landlord cove-

nants and warrants to Tenant to immadiately adv :

i the covenants and warranties in the pracading

aware prior to close of Escrow.
{b) To Landlord’s best knowledge, thers is no lawsuit or dispute currently
pending or threatened that may affect the Premises or the Option and that has not been

(¢) Landlord {3 unaware of any material adverse fact or condition relating to
T 13 T 3 1 ~F tt s nar ¥ @ o < Arzein it et f i )
the Premises or any portion thersof that has not been specifically disclosad in writing by

Landlord to Tenant.

SECTION 22.07. Memorandum—Quirciaim . In the event that Tenant fails to timely
exercise the Option or if the Option is timely exercised. the Escr ! ‘ ; '

therein provided, Tenant shall exscuts, acknowl:

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 76 of 191



Premises to Landlord (the “Quitclaim™. Upon rec ceipt of the Quitclaim, Landlord is hereby au-
thorized and directed to cause the same to be recorded.

ARTICLE XXIII
NOTICE

Unless otherwise specifically provided in this Agreement, all notices, demands or other
communications given hereunder shall be in writing and shall be deemsd to have been duly de-
livered upon delivery by courier service or by personal delivery or upon the second business day
after mailing (by United States registered or certified mail, return receipt requested, unless no-
tice, demand or communication is given by Escrow Holder, in which case regular mail may be
used), postage prepaid and addressed as follows or to any other address as the parties may later
designats in writing:

(a} Ifto Landlord: 250 Central Avenue, Fillmore, California 93015-1907.
{b) If to Tenant: Post Office Box 960, Fillmore, California $3016-0960

ARTICLE XXIV
WANVER

No delay or omissicn in the exercise of any right or remedy of Landlord on any default
by Tenant shall impair such right or remedy or be construed as a waiver.

-

onstitute a waiver o
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The receipt and accentance by Lan ]
3, othe' default; it shall constitute only a waiver uf tjme!y pa;-«rnaat ff.‘.r e particular rent pajy
nent involved.

No act or conduct of Landlord shall constitute an acceptance of the surrender of the Prem-
ises by Tenant before the expiration ofthe van h
constitute acceptance of the surrender of the Premises and accomplish a termination o

= S

_a-.b ONSENL O

Landlord’s consent to or ¢
approval shall not be deemed

of any subsequent act by Tanant.

ecessary Landlord’s consent to or approval

ver by Landlord of any default must be in writing and shall not be a waiver of

An b a1
any other det ult concerning the same or any other provision of this Lease.

<
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ARTICLE XXV
ATTORNEY'S FEES

[f either party becomes a party to anv litigation concerning this Lease, the Premises or the
Improvements by reason of any act or omission of the other party or its authorized representa-
tives, and not by any act or omission of the party that becomes a party to that litigation or any act
or omission of its authorized representatives, the party that causes the other party to become in-
volved in the litigation shall be liable to that party for reasonable attorney’s fees and court costs
incurred by it in the litigation, if that party prevails in such litigation.

[f either party commences an action against the other party arising out of or in connection
with this Lease, the prevailing party shall be entitled to have and recover from the losing party
rzasonable attorney’s fees and costs of suit.

ARTICLE XXV7T
SURRENDER OF PREMISES

On expiration of five (5) days after termination of the Ter 1, Tenant shall surrender to
Landlord the Premises and the Improvements and other alterations in good condition (except for
ordinary wear and tear occurring afier the last necessary maintenance made by Tenant), except
for alterations that Tenant has the right 1o remove or is obligatad to remove under the provisions
of this Lease. Tenant shall remove all of its personal property within the above-stated time.
Tenant shall perform all restoration made necessary for the removal of any alterations or Ten-
ant’s personal property within the time period stated in this Articie.

Landlord can elect to retain or dispose of in any manner any alterations or Tenant's per-

sonal property that Tenant does not remove & EIises On expiration or termination of the
term as allowed or required by this Lease by, ten {10) days’ notice to Tenant. Title
tc any such alterations or Tenant’s personal ndlord elects to retain or dispose of

on expiration of the ten (10)-day perind shall vest in Landlord. Tenant waives all claims against

such alterations or Tenant’s personal property be liable to Landlord for Landlord's
cost for storing, removing and disposing of any alterations of Tenant’s perscnal property.

If Tenant fails to surrender the Premises to Landlord on expiration or ten (10) davs afiz
termination of this Lease as required by this Article, Tenant shall hold Landlord harmless fom
all damages resulting from Tenant’s failure to surrender the Premises. inchading, without imita-
tion, claims made by a succeeding tenant resuliing from Tenant’s failure to surrender the Prem-
13€s.
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ARTICLE XXVII
HOLDING OVER

If Tenant, without Landlord’s consent. remains in possession of the Premisas after expira-
tion or termination of the Te’m or affﬂr the date in any notice given by Landlord to Tenant ter-
minating this Lease, such possession by Tenant shall be deemed to be a month-to-month tenancy
terminable on thirty (30) days’ notice :m'vp" at any time by either party. All provisions of this
Lease, except those pertaining to term and options to extend, shall apply to the month-to-month
tenancy.

ARTICLE XX37UT
TERMINATION
Termination or Expiration:

a. General:

Termination or expiration of this Agreement shall not release either party
from an event which occurred prior to such tarmination or expiration. [f Fillmore & Western
Railway Co. fails to surrender possession of the Lease Property upon termination of this
Agreement, Fillmore shall have the right, to the extent permitted by law, to re-enter the L2ase
Property and remove Fillmore & Western Railway Co. and any person or entity claiming through

Fillmore & Western Railway Co. from the I ease Property.
b. Notice of termination.
By mutual written consent of the parties. this Agreement may be

i —‘3 g‘f't. an to '-'!«:. 'l¥~; T

terminated m:nout cause, upon Thr“* 3 ) month written notice of termin

Upon the sxpiration or termination of the L ease Term, Fillmore &
Western Railway Co., without fusther notice, shall deliver up to Fillmore the possession of the
Lease Property. Fillmore & Western Railway Co. shall restore the Lease Property to the
condition in which it existed at the time Fillmore & Western Ra_l way Co. took possession,
normal wear and tear, erosive affects of time, and improvements or alterations l_iade with
specific written approval excepted. Upon the failure or refusal of Fillmore & Western Railway
Co. to remove from the Lease Property all personal property owned by Fillmore .?.. Wastern
Railway Co., (a) said personal property shall ther at of Fillmore, become the
sole property of Fillmore, or () if Fillinore so el
personal property owned by Fillmore & Western |
[ ease Property substantialiy to the condition !
Railway Co. took possession, all at the «

<

T
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expense Fillmore & Western Railway Co. agrees to pay upon demand, or (¢} Fillmore at its sole
option may elect that this Agreement with al] terms contained herein, including the payment of
Rent for failure to vacate on time may remain in effect unti! Fillmore & Western Railway Co.’s
personal property is removed and the Lease Property is restored by Fillmore. In the event of
such failure or refusal of Filimore & Western Railway Co. to surrender possession of the Lease
Property, Filimore shall have the right to re-enter upon the Laase ?*ﬂpefty and remove Filimore
& Western Railway Co., or any persen, firm or corporation claiming by, through or under
Fillmore & Western Railway Co., therefrom.

ARTICLE XXIX
MISCELLANEOUS
SECTION 23.01. Time of the Essence . Time is of the essence of each provision of
this Lease.
SECTION 29,92, Consent; Approval . Whenever consent or approval of either party

s required, that party shall not unreasonably withhold such consent or approval.

SECTION 29.403. Successors . This Lease shall be binding on and inure to the bene-
fit of the parties and their successors, except as provided in Article XVII
SECTION 28.04. Sums Pzayahfv Rent and all other sums payable under this Lease
must be paid in lawful money of the United States of America.
SECTION 29.05. Finder’s Fees. Each party rpresents that it has not had dealings
- 5 . 5

with any real estate broker, finder or other person Lease in any manner. Eacl
party shall hold harmless the other party ‘““r“ afl d s resulting from any claims that may be
asserted against the other party by any broker, fi ! '

has or purportaedly has dealt,

m the other party

SECTION 29.06. Governing Law .

{ '1"3 :C’HST.I"JE‘ 3"‘L. L"‘I:"_D“""""‘“" in
accordance with the laws of the State of California.

SECTION 29.07. imeﬂ dment; Madificatiorn . This Lease contains all the agree
nents of the parties and cannot be amended or modified except '

SECTION 29.08 Covenants and Conditions .
conditions, on the part of Tenant shall be deemed to be both

SECTION 29.09. Definitions . u
phrases shall have all of the following meanings:
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. {a) “Alteration” shall mean any additicn or change to, or modification of. the
Premises made by Tenant, including, without limitation, fixrures. but excluding trade fix-
tures as defined herein, and the Improvements.

(b)  “Authorized representative™ shall mean any officer. agent, emplovee or in-
dependent contractor retained or empioyed by either party. acting v—w:bm authority given
him by that party.

(c) “Damage” shall mean injury, deterioration or loss to a person or property
caused by another person’s acts or cmissions and shall include death.

{d) “Damages™ shall mean a monetary compensation or indemnity that can be
recovered in the courts by any person who has suffered damage to his person, property or
rights through another’s act or omission.

(e} “Destruction” shall mean any damage, as defined herein, to or disfigure-
ment of the Premises or the Improvemenits.

() “Encumbrance” shall mean any deed of trust, mortgage or other written
security device or agreement affecting the Premises and the note or other obligation se-
cured by it that constitutes security for the payment of a debt or performance of an obliga-

tion.
(2) “Expiration” shall mean the coming to an end of the time specified in this

Lease as its duration.
{h) "Good condition™ shall mean the good physical co on of the Premises
and each portion of the Premises, including, wi mitation, 31:“» appurienances an

neat, clean and broom-clean
guacy in appearance and for use.

TEI"-.’:II}" s personal property as defined herein. cd condition” shall mean first-class,
a L ar

phrases referring to physical ade-

(1) “Hold harmless” shall mean to defend and indemnify from all liability,
losses, penalties, damages, as defined hersin, costs, expenses (including, without limita-
tion. attorney’s fees), causes of action, claims or judgments arising out of or related to

61 i
any damage, as defined hersin, to any person or property.

i) “Law" shall mean any judicial decision, statute, constitution, Aa

resolution, regulation, rule, administrative order or other requirement of any mt
county, state, federal or other governmental agency or authority having jurisdi
the parties or the Premises, o bGu in effecte f

time of execution of
or at any time dt..n.;, the Term, in f yout limitation, any regulation or order of a
q’_la\! official f

u 3

Examiners or public utilities)
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(k) “Lender” shall mean the beneficiary, mortgagee, secured party or other
holder of an encumbrance, as defined herein,

5] “Lien” shall mean a charge imposed on the Premises by someone other
than Landlord, by which the Premises are made sscuri ty for the performance of an act.
Most of the liens referred to in this Lease are mechanic’s liens.

(m})  “Maintenance” shall mean repairs, replacement, repamting and cleaning.

{n) “Party” shall mean Landlord or Tenant; and if more than one person or enp-

tity is Landlord or Tenant, the obligations imposed on that party shall be joint and sev-
eral.

(o) “Person” shall mean one or more human beings, or legal entities or other
artificial persons, including, without limitation, partnerships, corporations, trusts, estates,
associations and any combination of human beings and legal entiries.

(p) “Provision” shall mean any term, agreement, covenant, condition. clause.
qualification, restriction, reservation or other stipulation in this Lease that defines or oth-
erwise controls, establishes or limits the performance required or permirted by either
party.

{g) “Rent” shall mean monthly rent, real property taxes and aS5eSSments, in-
surance, utilities and other similar ch rges payable by Tenant to Landlord.

ar

QL:‘j

(r) “Restoration™ shall mean the reconstruction, rebuilding, rehabilitatio
repairs that are necessary to return des ions of the Premises or the Improve-

153
ments and other propertv to substand [ie same physical condition as they were in

immediately before the destruction.
(s) “Successor” shall mean
heir or other person or entity succeedin;

Lease to the rights or obligations «

-

{t) “Tenant’s use™ or
parking lot. '

(53] “Tenant’s personal property” shall mean
property placed on the Premises by Tenant, including Te
herein.

(&) “lenant’s trade fixturss” shall ma

o Tl = = e ¢ cmo - Tl .
Premises by Tenant for purposes of & ade, m

82 of 191
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(x) “Termination” shall mean the ending of the Term for any reason befors
expiration, as defined herein.

SECTION 29.10. Captions . The captions of this Lease shall have no effect on its
interpretation.

SECTION 29.11. Number . When required by the context of this Lease, the singular
shall include the plural.

SECTION 29.12. Invalxddy The unenforceability, invalidity or illegality
provision of this Lease shall not render the other provisions unenf orceablm mnvalid or 11

"" (W]
ey

N
L]

IN WITNESS WHEREOF, the parties hereto execute this Lease on the date set forth op-
posite their signatures.

Dated: /22004 CITY OF FILLMORE, CALIFORNIA
REDEVELOPMENT AGENCY

\ -

3 P B P ~rrfavra Ty
Roy®Pave. Executive Dirsctor

o SRS | (L ¢
Langlorg

Dated: 2 —s¥- 2.2, 2004 FILLMORE & WESTERN RAILWAY
COMPANY

3
B o
= A
By
g R 1 192 — N
7 [resa Wilkinson, Secretary
,
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May 14, 2013

Mr. David Wilkinson, Prasident
Fillmeors and Western Raiiroad
351 Santa Clarz Sirest
Filimcre CA 83015

Dear Dave:

Thank you for your team’s presentation at the Commission meeting on May 10, 2013. | was encouraged to see and hear
that we were offering similar visions for the future of the Santa Paula Branch Line. As you heard in the open session, the
Caommission members expressed a series of concems that they would like ioc see addressed. High among those
concerns is. at 2 minimurm, the need to make every sffort fo bring the line fo a cost neutral status, and preferably
“profitable”, as soon as reasonably possibie.

In the closed session, | was provided further direction. A key taks-away from the May 10, 2012 Commission meeting is
the need fo update and simplify the agreements between YCTC and mulfiple other entities, including Fillmors and
Western Railroad Company (FWRR).

As result of the concems expressed and directions provided by the Commission, below is an outline for the course of
action on which we are preparad to embark with FARR in order to move to put the Santz Paula Branch Line on sofid
financial footing as prascribed by the Commission.

1. The Commission remains in need of an appropriate response to the request for financial information. Pleass
advise me by ratum mail of specifically what informatiorr FWRR will be in 2 position to provide the VCTC and the
timeline in which this materia! will be delivarsd.

!l.J

Upon receipt of that financial information. the Commission is preparad fo enter inio negotistions with FWRR on
the new agreemeni(s) needed o esiablish the ongoing relaticnship that we all hope fo enjoy. VCTC is preparad
io provide the initial deal points that will outiine the proposed commerciai 2nd operaiing relationship betwesan
VCTC and FWRR.

3. VCTC will make iiseif gavailable to mest with Union Pacific and PA/RR o ensurs that current or potential rai
cusiomers are not disadvaniaged during this interim period. As a number of the pubiic who spoke during the
Commission mesting siressad, there is 2 public benefit derived from having rail service available on the line. We
want to make sure that we give every opportunity to companies within the County o have a viable, cost efficient
rail providar, within the paramsters sat by the Commission.

To that end. piéase consider this letter as notice, under section 19 b. of the agreement daied §/27/01 thai VCTC intends
to terminate that agreement sffective December 1, 2013. Please note that the VCTC team will be opening up current

agreemenis with mulliple entities in addition to PWRR in order tc update the entirs suite of agreemenis relating to this line.
This is and will remain 2 high priority.

Again thank you for your input into Friday’'s VCTC mesting. The Commission looks forward to working toward a new
contractual relationship between VCTC and FWRR. =

2y, .
Darren Kettie
Exscutive Direcior

<

e Commissicners

alffcrpia 734003 - {3037 642-1373
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April 9, 2013

Mr. Dave Wilkinson

Fillmore & Western Railway Company
P.O. Box 960

Fillmore, CA 93016

Dear Mr. Wilkinson:

At the meeting of the Ventura County Transportation Commission Santa Paula Branch Line Advisory Committee
(“SPBLAC") on April 8, 2013, several facts came to light that require immediate action to address previously unidentified
iiability issues for VCTC.

It was reported that for more than one year, the Fillmore & Western Railway (FMRW) has been, and currently does, work
with the operations staff at Union Pacific Railroad (UPRR) Company to transfer freight cars in or near Montalvo from UP
to FMRW for delivery to sites in Santa Paula, and from FMRW to UPRR for freight car deliveries from Santa Paula over
VCTC-owned railroad tracks. There is no formal agreement between the two companies and there is no California Public
Utilities Code or federal Certificate of Common Utility and Public Necessity approvals for such a transfer. Although both
companies are common carriers, those regulatory authorizations are still required for FMRW to conduct freight business
over the Santa Paula Branch Line.

In addition, VCTC, as owner of the Santa Paula Branch Line, has lease with the FMWR that permits FMWR to perform
freight service from milepost 414.95 to 435.07. UPRR is approved and certified to operate freight service from milepost
403.35 to milepost 414.95, pursuant to its usage agreement with VCTC dated October 31, 1995 until VCTC provides
notice of its intent to assume those operations and complies with applicable regulations, both state and federal.

By FMWR assuming UPRR responsibilities without meeting any state or federal requirements for the transfer of the freight
delivery operations and without any agreement with UPRR naming FMRW as a UPRR contractor, VCTC, as owner of the
railroad right of way and track system, runs a tremendous risk of liability should any incident occur while FWRR is
operating the freight service on that portion of the line. If an accident, hazardous spill or any damage occurs to anyone or
anything, UPRR may disavow any responsibility and FMWR has provided VCTC with no insurance or indemnification for
that portion of its operation. Additionally, while UPRR local operations may permit the transfer, it is a breach of the usage
agreement. Furthermore, | understand from communications with UPRR representatives based in UPRR headquarters in
Omaha that UPRR local operations should not be making such transfers without an interchange agreement in place
between the FMWR and UPRR.

Given these facts and circurnstances please discontinue immediately all freight related activities outside the limits of
milepost 414.95 to 435.07 on the Santa Paula Branch Line. VCTC will continue to work with FMWR and UPRR to
formalize arrangements for the transfer of freight operations from the UPRR to the FMRW on the Santa Paula Branch
Line but must make this request now and until such time as the appropriate state and federal approvals are obtained, an
interchange agreement with UPRR is in place, and an appropriate lease amendment or operating agreement is entered
into by FMWR with VCTC that provides suitable protections for VCTC as owner of the Santa Paula Branch Line.

Please feel free to contact me at (805) 642-1591 ext. 123 if you have any questions.

arren M. Kettle
Executive Director

cc: VCTC Commissioners
Melissa Grosz, Union Pacific Railroad

950 County Square Dr., Suite 207 « Ventura, California 93003 + (805) 642-1591 « fax (805) 642-4860 » WWwWw.goventura.org
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SUM-130

SUMMONES
(CITACION JUDICIAL)
UNLAWFUL DETAINER—E /ICTION
(RETENCION ILICITA DE UN INMUEB E—DESALOJO)

NOTICE TO DEFENDANT:

(AVISO AL DEMANDADOQ): L D, PLANET

Fillmore & Western Railway, Inc., a California Corporation e car and Clark 4‘
YOU ARE BEING SUED BY PLAINTIFF: R
(LO ESTA DEMANDANDO EL DEMANDANTE): faha A, 20

Ventura County Transportation Commission

You have 5 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. (To calculate the five days, count Saturday and Sunday, but do not count other court holidays. If the last day falls on a
Saturday, Sunday, or a court holiday then you have the next court day to file a written response.) A letter or phone call will not protect you. Your
written response must be in proper legal form if you want the court to hear your case. There may be a court form that you can use for your response.
You can find these court forms and more information at the California Courts Online Seif-Help Center (www.courtinfo.ca.gov/selfhelp), your county
law library, or the courthouse nearest you. If you cannot pay the filing fee, ask the court clerk for a fee waiver form. if you do not file your response on
time, you may lose the case by default, and your wages, money, and property may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.

Tiene 5 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. (Para calcular los cinco dias, cuente los sébados y los domingos pero no los otros dias
feriados de la corte. Si el ultimo dia cae en sdbado o domingo, o en un dia en que la corte esté cerrada, tiene hasta el préximo dia de corte para
presentar una respuesta por escrito). Una carta o una llamada telefonica no lo protegen. Su respuesta por escrito tiene que estar en formato legal
correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta. Puede encontrar
estos formularios de la corte y mas informacion en el Centro de Ayuda de las Cortes de California {www.sucorte.ca.gov), en Ja biblioteca de leyes de
su condado o en la corte que le quede mds cerca. Si no puede pagar la cuota de presentacion, pida al secretario de la corte que le dé un formulario
de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le podré quitar su sueldo,
dinero y bienes sin mas advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio
de remision a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacién de $10,000 6 mas de valor recibida mediante un acuerdo o una concesién de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

1. The name and address of the court is: II i UD-VTA
(El nombre y direccion de la corte es): 56.2014-004497 69-CL-

Ventura - Hall of Justice - 800 S. Victoria Ave., Ventura, CA 93309

2 The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
(El nombre, la direccion y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Steven T. Mattas, Jenny L. Riggs, Meyers Nave, 633 W. 5th St., Ste. 1700, Los Angeles, CA 90071

3. (Must be answered in all cases) An unlawful detainer assistant (Bus. & Prof. Code, §§ 6400-6415) didnot [ did
for compensation give advice or assistance with this form. (If plaintiff has received any help or advice for pay from an unlawful

detainer asgj t.C te jtem 6 on the next page.)
Date: W D (gﬁiﬁé _ Clerk, by ~_ ,Deputy
(Fecha) ' MICHAEL T & (Secretario) ilsiz & ABGS (Adjunto)

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prusba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).
[SEAL] 4. NOTICE TO THE PERSON SERVED: You are served
. a. ] as anindividual defendant.
. [] as the person sued under the fictitious name of (specify):
as an occupant

.[Z] on beha!fof(specify):?‘\\Mo\q s Wy eStern ﬁmuwﬂ, ‘~2’»L
\

a O O

under: CCP 416.10 (corporation) 1 cCP 416.60 (minor)
[ ccP 416.20 (defunct corporation) [__] CCP 416.70 (conservatee)
CCP 416.40 (association or partnership) [__] CCP 416.90 (authorized person)
] ccP 415.46 (occupant) L other (specify):
| 5. ] by personal delivery on (date): Page 10f 2
i el ool A SUMMONS—UNLAWFUL DETAINER—EVICTION e
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SUM-130

PLAINTIFF (Name): Fillmore & Western Rail\vay, Inc.

| DEFENDANT (Name): Ventura County Transportation Commission

CASE NUMBER:

6. Unlawful detainer assistant (complete if plaintiff has received any help or advice for pay from an unlawful detainer assistant):

2. Assistant's name:
b. Telephone no.:
C. Street address, city, and zip:

d. County of registration:

e. Registration no.:
. Registration expires on (date):

SUM-130 [Rev. July 1, 2009}

SUMMONS—UNLAWFUL DETAINER—EVICTION

Page 20f2
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Steven T. Mattas (SBN: 154247) Vi

YORNTURA

smattas@meyersnave.com SUPERICR COURT

Jenny L. Riggs (SBN: 204417) R
jriggs@meyersnave.com

MEYERS, NAVE, RIBACK, SILVER & WILSON MAR 0 6 2014

633 West Fifth Street, Suite 1700

Los Angeles, California 90071 MICHAEL D. PLANET
Telephone: (213) 626-2906 EXEMPT FROM FIEINGFEES
Facsimile: (213) 626-0215 GOV '6@BE?’§"6‘1”@%W‘M'DQP@J'

- B P & o
Malia A, Acosta

Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION COMMISSION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA A
_CL-UD-V

VENTURA COUNTY TRANSPORTATION Case No. 56‘2014'06449769

COMMISSION,

COMPLAINT FOR UNLAWFUL

Plaintift, DETAINER

[Code of Civil Procedure § 1161(1)]

V.

FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive,

Defendants.

COMPLAINT FOR UNLAWFUL DETAINER
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COMES NOW Plaintiff Ventura County Transportation Commission (hereinafter,
“VCTC”), and hereby alleges as follows:
INTRODUCTION

1. Plaintiff VCTC owns a rail line, the Santa Paula Branch Line, that begins in the
west in the Montalvo section of Ventura, running east through the City of Santa Paula, continuing
on to the City of Fillmore, and terminating in Rancho Camulos. Defendant Fillmore & Western
Railway runs tourist and excursion trains on the eastern part of the rail line, between Fillmore and
Santa Paula. Defendant Fillmore & Western Railway’s tourist and excursion trains do not run on
the western section of the rail line between Ventura and Santa Paula.

2. With regard to that rail line, VCTC has entered into various leases, each permitting
specific uses on specific portions of the line. At issue here, VCTC entered into a lease that
permitted tourist and excursion trains to run on the eastern portion of the rail line. Now that lease
has terminated, but Defendant Fillmore & Western Railway — the sublessee — has refused to
vacate, and instead continues to run tourist and excursion trains in violation of VCTC’s rights. -
VCTC therefore seeks to regain its possessory rights with regard to the right to operate tourist and
excursion trains on the eastern segment of the Santa Paula Branch Line.

THE PARTIES

3. Plaintiff Ventura County Transportation Commission (hereinafter, “VCTC”) is a
County Transportation Commission established pursuant to the California Public Utilities Code
§ 130050.1, with its principal place of business in Ventura, California.

4. Plaintiff is informed and believes and thereupon alleges that Defendant Fillmore &
Western Railway, Inc., is a California corporation with its principal place of business in Fillmore,
California.

GENERAL ALLEGATIONS

5. On June 6, 2001, VCTC and the City of Fillmore Redevelopment Agency entered
into a lease for the eastern “Fillmore Segment” of the rail line, running “between milepost 414.45
at or near Santa Paula to milepost 435.07 at Rancho Camulos.” [Kettle Decl., Ex. 1 (Fillmore

Lease), § 1, p. 2.] Among other things, the lease “permit[ted] Fillmore and/or its sublessees to use

1
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1 || the Lease Property for Public/Tourist Excursion purposes.” [/d., Ex. 1, § 2, p. 3.] This Fillmore

2 || Lease could be terminated by either party, without cause, effective upon six months’ notice to the

W

other party. [/d., Ex. 1, § 15(b), p. 14.]

6. On June 25, 2001, VCTC and Defendant Fillmore & Western Railway entered into
5 || a direct lease for the entire rail line, but with limitations on the uses of the eastern Fillmore
6 || Segment. [/d, Ex. 2 (Direct Lease) at p. 1.] For example, while the Direct Lease permitted
7 || Defendant Fillmore & Western Railway to use nearly the entire line for still and motion picture
8 || productions or for mail and express service, it permitted freight services only on the Fillmore
9 || Segment of the line (from milepost 414.95 to 435.07), and, critical here, permitted public and
0 || tourist excursions only on that western part of the line running from Ventura to Santa Paula, from
11 || milepost 403.35 to milepost 414.45. [Id., Ex. 2, § 2, p. 3-4.] Thus, this Direct Lease did not
12 || permit Defendant Fillmore & Western Railway to operate tourist and excursion trains between
13 || Fillmore and Santa Paula. That right was instead given to the City of Fillmore Redevelopment
14 || Agency alone pursuant to the June 6, 2001 Fillmore Lease.
15 7. On July 1, 2001, Defendant Fillmore & Wegtern Railway entered into a sublease
16 || agreement with the City of Fillmore Redevelopment Agency. That Sublease addressed “the use of
17 || a portion of a line of railroad owned by VCTC ... from milepost 414.45 at or near 8th Street in
18 || Santa Paula, California, to milepost 435.07 at or near Rancho Camulos (“Fillmore Segment).”
19 || [/d., Ex. 3 (Fillmore Sublease) at B, p. 1.] The use of the Fillmore Segment was limited to
20 {| “Public/Tourist Train Excursion purposes.” [/d., Ex. 3, § 3, 6(a), 10(a).] Important here, the
21 || Sublease provided that it could be terminated “without cause, upon six (6) month written notice of
22 || termination.” [Id., Ex. 3, § 19(b).]
23 8. Pursuant to the sublease, Defendant Fillmore & Western Railway ran tourist and
24 || excursion trains between Santa Paula and Fillmore. The direct lease between VCTC and
25 || Defendant Fillmore & Western Railway (not at issue here) did not grant Defendant Fillmore &

26 || Western Railway any right to operate tourist and excursion trains on that segment of the rail line.

2
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9. On May 14, 2013, VCTC provided the City Manager of the City of Fillmore (as the
successor agency to the City of Fillmore Redevelopment Agency) with a six month notice of
termination “without cause” of the Fillmore Lease, effective December 1, 2013. [/d., Ex. 4.]

10.  On or about May 31, 2013, the City of Fillmore provided Defendant Fillmore &
Western Railway with a six month notice of termination “without cause” of the Fillmore Sublease,
with such termination effective December 1, 2013, the same date given by VCTC in its
termination of the Fillmore Lease. [Id, Ex. 5.]

11.  As aresult, the Sublease was terminated as of December 1, 2013, and Defendant
Fillmore & Western Railway has no contractual right to run tourist or excursion trains between
Fillmore and the City of Santa Paula.

FIRST CAUSE OF ACTION FOR UNLAWFUL DETAINER

[Code of Civil Procedure § 1161(1)]

12, Plaintiff incorporates by reference as though fully set forth herein the preceding
paragraphs of this Complaint.

13. Pursuant to a June 6, 2001 lease between VCTC and the City of Fillmore
Redevelopment Agency (now the City of Fillmore as successor agency), VCTC granted Fillmore
the contractual right to operate tourist and excursion trains on an eastern portion of VCTC’s rail
line. According to its terms, that Fillmore Lease could be terminated without cause upon six
months’ notice. The Fillmore Lease is attached hereto as Exhibit 1 to the concurrently filed
Declaration of Darren Kettle, and is incorporated by reference herein.

14. VCTC gave notice of termination without cause of the Fillmore Lease on May 13,
2013, providing for termination of the Fillmore Lease as of December 1, 2013. Notice of
termination is attached hereto as Exhibit 4 to the concurrently filed Declaration of Darren Kettle,
and is incorporated by reference hereiﬁ.

15. Defendant Fillmore & Western Railway was permitted to operate tourist and
excursion trains between Santa Paula and Fillmore, pursuant to the July 1, 2001 Sublease between
Defendant Fillmore & Western Railway and the City of Fillmore Redevelopment Agency (now

the City of Fillmore as successor agency). Like the Fillmore Lease, the Sublease provided that it

3
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could be terminated without cause upon six months’ notice. The Sublease is attached hereto as
Exhibit 3 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference
herein.

16.  The City of Fillmore, as successor agency to the City of Fillmore Redevelopment
Agency, gave notice of termination without cause of the Sublease on May 31, 2013, providing for
termination of the Sublease as of December 1, 2013. Notice of termination is attached hereto as
Exhibit 5 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference
herein.

17. As aresult, the Fillmore Lease and the Sublease were terminated as of December 1,
2013.

18. The June 25, 2001 Direct Lease between VCTC and Defendant Fillmore &
Western Railway does not permit Defendant Fillmore & Western Railway to operate tourist and
excursion trains between Fillmore and Santa Paula. The Direct Lease is attached hereto as Exhibit
2 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference herein.

19. Despite the December 1, 2013 termination, on information and belief, Defendant
Fillmore & Western Railway continues to operate tourist and excursion trains on the eastern
segment of the Santa Paula Branch Line, between Fillmore and Santa Paula. As of March 5,2014,
Defendant Fillmore & Western Railway advertised ticket sales for a variety of tourist and
excursion train trips to take place on VCTC’s rail line throughout 2014. Defendant Fillmore &
Western Railway’s website, www.frwy-blog.com, advertises that tickets may be purchased for
tourist and excursion trains through December 31, 2014.

20. As the owner of the line, VCTC has the right to lease out portions of the line for

specific purposes. Following the termination of the Fillmore Lease and Sublease, the right to

| permit or deny permission to operate tourist and excursion trains on the eastern segment of the line

reverted to VCTC. Defendant Fillmore & Western Railway’s unauthorized operation of tourist
and excursion trains on that segment of the line interferes with VCTC’s rights as owner, and

VCTC therefore requests that its possessory rights be returned to it.

4
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1 PRAYER FOR RELIEF

2 WHEREFORE, Plaintiff prays judgment against Defendants individually and collectively
3 || as follows:

4 L For possession of the Santa Paula Branch Line eastern segment, from milepost
5]414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos, for Ventura County

6 || Transportation Commission’s exclusive use to permit or refuse to permit the operation of tourist

7 || and excursion trains;

8 2. For an order precluding Defendant Fillmore & Western Railway, Inc. from

9 || operating tourist and excursion trains on the Santa Paula Branch Line eastern segment, from

10 || milepost 414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos;

11 3 For costs of suit, including reasonable attorney’s fees pursuant to contract; and
12 4. For such further relief this Court may deem just and proper.

13

14 || DATED: March 6, 2014 MEYERS, NAVE, RIBACK, SILVER & WILSON
15

16 by }z//?/)

17 en T/ Mattas
Jgin °0

y L. Riggs
18 v Attorneys for Plaintiff

19 VENTURA COUNTY TRANSPORTATION
COMMISSION
20

21
2
23
24
25
26
27
28

5
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF VENTURA

[ have read the foregoing Complaint for Unlawtul Detainer and know its contents.

I am the Executive Director of the Ventura County Transportation Commission, the
plaintiff in this action, and am authorized to make this verification on its behalf. The matters
stated in the foregoing document are true of my own knowledge except as to those matters which
are stated on information and belief, and as to those matters I believe them to be true.

Executed on March 6, 2014, at Ventura, California.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Darren Kettle —
Print Name of Signatory Signature

2246213.1

1
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SUPEFIOR COURT OF CALIFORNIA
COUNTY OF VENTURA

800 South Victoria Avenue
Ventura , CA 93009
(805) 654-2609

NOTICE OF CASE ASSIGNMENT

Case Number: 56-2014-00449769-CL-UD-VTA

Your case has been assigned for all purposes to the judicial officer indicated below. A copy of this Notice of Case
Assignment must be served on all named defendants/respondents with the complaint or petition, and with any cross-complaint

that names a new party to the underlying action.

ASSIGNED JUDICIAL OFFICER COURT LOCATION DEPT/ROOM
Hon. Dino Inumerable Ventura 48

EVENT TYPE

EVENT DATE EVENT TIME EVENT DEPT/ROOM

SCHEDULING INFORMATION

Judicial Scheduling Calendar Information

Court calendars vary from courtroom to courtroom. You may contact the clerk's office for more information when

you need to schedule a hearing before the judicial officer.

Ex Parte Matters

To set an ex parte hearing, contact the judicial secretary in the assigned department. Per Local Rule 15.03, all
ex parte documents must be filed in the courthouse where the ex parte application shall be heard.

Noticed Motions

Contact the clerk's office to reserve a date for a law and motion matter. Per Local Rule 3.19, all law and motion

documents must be filed in the courthouse where the motion shall be heard.

Other Information

You can visit the court's website at www.ventura.courts.ca.gov for public access to non-confidential case

information, local rules and forms, and other court information.

Clerk of the Court,

Date: 03/06/2014 By:  YNadia. () eostn

Malia Acosta, Clerk

VEN-FNROS3

NOTICE OF CASE ASSIGNMENT
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CM-010

ATTORNEY 915' PARTY WITHOUT ATTORNEY (Name, State Bar nymbe! ard adcress) ' " FOR COURT USE ONLY

Mattas (154247); Jenny L. Riggs (204.117) 3

S e A
ViR

— Steven
Meyers Nave Riback Silver Wilson
633 W. Fifth St., Ste. 1700

Los Angeles, CA 90071
TELEPHONE NO : g. 13) 626-2906 Faxno: (213) 626-0215
ATTORNEY FOR (Name): V. €NNTUTA County Transportatwn ommission

SUPERIOR COURT OF CALIFORNIA, COUNTY OF Ventura

streeT aopress: 800 S. Victoria Ave.
MAILING ADDRESS:

crv annzipcooe: Ventura, CA 93309

srancriname: Y entura - Hall of Justice o - _ BY:
CASE NAME:
Ventura County Transportation Commission v. Fillmore & Western, et al.
CIVIL CASE COVER SHEET Complex Case Designation CASE;;M;Z:4 -
- 7 i = -00449769-CL-UD-
L1 unlimited Limited D Counter [:J Joinder , , UD-VTA
{Amount (Amount p—
demanded demanded is Filed with first appearance by defendant ’
exceeds $25,000) $25,000 or less) (Cal. Rules of Court, rule 3.402) DEPT:

Items 1-6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case: : o
Auto Tort Contract Provisionally Complex Civil Litigation
Auto (22) Breach of contract/warranty (06) (Cal. Rules of Court, rules 3.400-3.403)
Uninsured motorist (46) Rule 3.740 collections (09) C:] Antitrust/Trade regulation (03)
Other PI/PD/WD (Personal Injury/Froperty Other collections (09) Construction defect (10)
Damage/Wrongful Death) Tort Insurance coverage (18) Mass tort (40)
Asbestos (04) Other contract (37) Securities litigation (28)
Product liability (24) eal Property Environmental/Toxic tort (30)

U0

)

AEREN

Medical malpractice (45) :] Eminent domain/inverse Insurance coverage claims arising from the
D Other PYPD/WD (23) condemnation (14) above listed provisionally complex case
Non-PI/PDIWD (Other) Tort [_] wrongful eviction (33) e (61
Business tort/unfair business practice (07) L] otner real property (26) Enforcement of Judgment
{:} Civil rights (08) Unlawful Detainer Lr_:l Enforcement of judgment (20)
D Defamation (13) ’ Commercial (31) Miscellaneous Civil Complaint
L] Fraud (18 [ Residential (32) ] ricoen
(] intellectual property (19) (] orugs 38) Other complaint (not specified above) (42)
[ Professional negligence (25) Judicial Review Miscellaneous Civil Petition
D Other non-PI/PD/WD tort (35) D Asset forfeiture (05) Partnership and corporate governance (21)
Employment [ Pettion re: arbitration award (Y Other petition (not specified above) (43)
Wrongful termination (36) [: Writ of mandate (02)
!:l Other employment (15) D Other judicial review (39)

2. This case E is is not complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management;

a. [___] Large number of separately represented parties d. D Large number of witnesses

b. [:] Extensive motion practice raising difficuit or novel e. D Coordination with related actions pending in one or more courts
issues that will be time-consuming to resolve in other counties, states, or countries, or in a federal court
c. D Substantial amount of documentary evidence f. :] Substantial postjudgment judicial supervision

Remedies sought (check all that apply): a.D monetary b. nonmonetary; declaratory or injunctive relief  C. Ejpunitive
Number of causes of action (specify). 1 (unlawful detainer)
Thiscase [ is is not  a class action suit.

. Ifthere are any known related cases, file and serve a notice of related case. (You may use form CM-015.)

pate March &, 2014 f '
{Jenny L. Riggs | > |
{TYPE OR PRINT NAME) (SIGNATURE OF PARTMA?TORNEY FOR PARTY)
NOTICE 7 e ’

o Plaintiff must file this cover sheet with the first paper filed in the action or p‘)(oceeding (except small claims cases or cases filed
under the Probate Code, Family Code, or Weifare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.

* File this cover sheet in addition to any cover sheet required by local court rule.

e If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

* Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.
age 1 of 2|
Farm Adopted for Mandatory Use Cal. Rules of Coust, rules 2,30, 3.220, 3.400-3.403, 3.740;
Judicial Council of Califomnia C“”L CASE COVER SHEET Cal. Standards of Judicial Administration, std. 3.10
CM-010{Rev. July 1, 2007] www.countinfo.ca.gov

oo s W
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CM-015

PLAINTIFF/PETITIONER:  Ventura County Transportation Commission ' CASE NUMBER:

DEFENDANT/RESPONDENT: Fillmore & Western Railroad, Inc.

2. (continued) .
e. Case type: (] limitedcivii []  unlimited civil D probate [ ] family law ] other (specify):

f. Filing date:
g. Has this case been designated or determined as "complex?” ] yes [ nNo
h. Relationship of this case to the case referenced above {check all that apply):

[ involves the same parties and is based on the same or similar claims.

O arises from the same or substantially identical transactions, incidents, or events requiring the determination of
the same or substantially identical questions of law or fact.

[ involves claims against, title to, possession of, or damages to the same property.
O is likely for other reasons to require substantial duplication of judicial resources if heard by different judges.
[  Aaditional explanation is attached in attachment 2h
i. Status of case:
[0  pending
[0 dismissed [] with [  without prejudice
[  disposed of by judgment

3. a. Title:
Case number:

c. Court:[ ]  same as above
D other state or federal court (name and address):
d. Department:
e. Casetype:[ ] limited civil [ unlimitedcivi [ ] probate [ ] familylaw [] other (specify):
f.  Filing date:
g. Has this case been designated or determined as "compiex?" [:] Yes [:] No
h. Relationship of this case to the case referenced above (check all that apply):

O involves the same parties and is based on the same or similar claims.

| arises from the same or substantially identical transactions, incidents, or events requiring the determination of
the same or substantially identical questions of law or fact.

O involves claims against, title to, possession of, or damages to the same property.
M is likely for other reasons to require substantial duplication of judicial resources if heard by different judges.
[l Additional explanation is attached in attachment 3h
i. Status of case:
J pending
[  dismissed [ with [] without prejudice
] disposed of by judgment

4. [} Additional related cases are described in Attachment 4. Number of pages attached:

Date: March 6, 2014

s

Jenny L. Riggs » Py e
(TYPE OR PRINT NAME OF PARTY OR ATTORNEY) ﬂ (S:G/Anﬁs oF F@’@AﬁORMEY)
GM-015 [Rev, July 1, 2007] NOTICE OF RELATED CASE Page 2 of 3

American LegalNet, inc.
www.FormsWorkflow.com
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CM-015

ATTORNEY OR PARTY WITHOUT ATTORNEY (Narme, State Bar number, and address): ' " FOR COURT USE ONLY

|_Steven T. Mattas (SBN: 154247); Jenny L. Riggs (3BN: 204417)
- MEYERS, NAVE, RIBACK, SILVER & WILSON
633 West Fifth Street, Suite 1700
Los Angeles, CA 90071
TeLepHONE N0 (213) 626-2906 FAX NO. (Optionaly: (213) 626-0215
E-MAIL ADDRESS (Optional):  SMattas@meyersnave.com; jriggs@meyersnave.com
ATTORNEY FOR (vame):  Plaintiff Ventura County Transportation Commission
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Ventura
sTreeT appress: 800 S. Victoria Ave.

MAILING ADDRESS: gv: T B ”,;"jcpmy
ciy anp zie cope: Ventura, CA 93309
srancH Name: Ventura - Hall of Justice ' lisia A. Acosta
) . Iy "CASE NUMBER' 69-CL-UD-VTA
PLAINTIFF/PETITIONER: Ventura County Transportation Commission 56-20" 4-004497
DEFENDANT/RESPONDENT: Fillmore & Western Railway, inc., a California | JUDICIAL OFFICER:
Corporation; and DOES 1-10 inclusive
DEPT.:

NOTICE OF RELATED CASE

Identify, in chronological order according to date of filing, all cases related to the case referenced above.
1. a. Title: Fillmore & Western Railroad, Inc. vs. Ventura County Transportation Commission
b. Case number: 56-2013-00444877-CU-BC-VTA
c. Court:[X] same as above
O other state or federal court (name and address):
d. Department: 22B
e. Casetype:[ ] limitedcivii[] unlimitedcivii [XI probate [ familylaw [] other (specify):

f.  Filing date: November 19, 2013
Has this case been designated or determined as "complex?" O Yes X No

h. Relationship of this case to the case referenced above (check all that apply):

[0 involves the same parties and is based on the same or similar claims.

] arises from the same or substantially identical transactions, incidents, or events requiring the determination of
the same or substantially identical questions of law or fact.

Xl  involves claims against, title to, possession of, or damages to the same property.
O s likely for other reasons to require substantial duplication of judicial resources if heard by different judges.

] Additional explanation is attached in attachment 1h
i. Status of case:

K pending
[0 dismissed ] with [] without prejudice
]  disposed of by judgment

2. a. Title:
b. Case number:
c. Court: [] same as above

] other state or federal court (name and address):

d. Department:

Page 1 of 3
Form Approved for Optional Use Cal. Rules of Court, rule 3.300

Judicial Council of California NOT[CE OF RELATED CASE www.courtinfo.ca.gov

CM-015 [Rev. July 1, 2007}

American LegalNet, Inc.
www . FormsWorkflow.cam
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Halperin

Steven T. Mattas (SBN: 154247)

smattas@meyersnave.com NIGHAEL |
Jenny L. Riggs (SBN: 204417) Exscutiva |
jriggs@meyersnave.com BY:
MEYERS, NAVE, RIBACK, SILVER & WILSON
633 West Fifth Street, Suite 1700
Los Angeles, California 90071
Telephone: (213) 626-2906
Facemile: (213)) 626-0215 EXEMPT FROM FILING FEES
GOV'T CODE § 6103
Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION COMMISSION
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF VENTURA
56-2014-00449769-CL-UD-VTA
VENTURA COUNTY TRANSPORTATION Case No.
COMMISSION,
DECLARATION OF JENNY L. RIGGS IN
Plaintiff, SUPPORT OF VENTURA COUNTY
TRANSPORTATION COMMISSION’S
V. COMPLAINT FOR UNLAWFUL
DETAINER
FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive, Action Filed:
Trial Date:
Defendants.
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DECLARATION OF JENNY L. RIGGS

I, Jenny L. Riggs, declare as follows:

1. I am an associate with the law firm of Meyers, Nave, Riback, Silver & Wilson,
which firm serves as attorneys of record for Plaintiff VENTURA COUNTY
TRANSPORTATION COMMISSION (“VCTC”) in the above referenced matter. As one of the
attorneys with primary responsibility for representing VCTC with regard to its disputes with
Defendant Fillmore .& Western Railway, Inc., I have personal knowledge of the vfacts set forth in
this declaration, and if called to testify as a witness, I would and could testify competently thereto.

2. On March 5, 2014, I directed a member of my staff to print pages from Defendant
Fillmore & Western Railway’s website, located at www.frwy-blog.com. Attached hereto as
Exhibit 1 is a true and correct copy of those pages, including advertisements for Murder Mystery
Dinner Trains in February, April, May, June, July, August, September, October and December

2014; and a Firecracker Train on July 4, 2014; New Year’s Eve 2014 train trip.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this day of March 2014, at Los Angeles, California.

o A z%ﬂ
nﬁL Riggs

2246244.1

1

DECLARATION OF JENNY L. RIGGS IN SUPPORT OF VENTURA COUNTY TRANSPORTATION
COMMISSION’S COMPLAINT FOR UNLAWFUL DETAINER
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HOME OF “THE MOVIE TRAINS”

2014 Weekend Scenic Excursion

JAN-APR—-Saturdays only
MAY-SEPT & NOV—-Saturdays and selected Sundays

Board : 11:30 am

Depart: 12:00 pm

Return approx: 4:00 pm

Let us transport you back in time on
board 1930°s vintage passenger or
dining cars as the train travels through
century.old citrus and avocado groves
in the beautiful Heritage Valley.

The first stop of the day is in
downtown Santa Paula, where
passengers can visit the historic
Southern Pacific Depot, the St. Francis
Dam Memorial sculpture, the amazing
rotating water ball in Railroad Plaza
Park, the Santa Paula Art Museum, the
California Oil Museum or the Ventura
County Agriculture Museum or take a
self-guided walking tour of world-class
murals, all these historic sites are
within walking distance of the train
depot. The train will layover in Santa
Paula for approximately one hour and
15 minutes. The second stop of the day
will be at Loose Caboose Garden
Center and Gift Emporium where you
will find garden art, fountains, koi
ponds and supplies, local honey and
produce and a wide variety of one-of-a-
kind gift items, year-round Christmas
decorations and plants.

ALL ABOARD FOR FUN!

RATES
Train Ride Only
Adults:
Seniors (60+)
Youth 4-12 3§

Enjoy a moving lunch experience in the 1928
Powhatan Parlor Car. (Reserve your table at ticket
purchase or see dining steward upon boarding. Dining
is an additional charge.) A snack bar and gift shop,
“The Dark Territory”, is located in a 1940’s
baggage car. Beer, wine and soft drinks are also
available. Meal prices are separate from train
ride. On Sundays, when a meal is purchased in
the Powhatan, wine tasting) is complimentary,
(adults only). Come ride with the Fillmore &
Western and step back in time onboard the Movie
Trains! Diner service is subject to availability on
weekend scenic excursion rides.

Information/Reservations
805-524-2546
www.fwry.com

Come Ride the Movie Trains!

Please Note: No outside food or diink is allowed onboard. Our trains consist of vintage and antique picces of rolling stock, most of which were
built before the modern amenities. We suggest “weathes-friendly” clothing as the warm summer days can be anchored by cool evenings and made
more comfortable with a fight coat or sweater. State law prohibits smoking on the train. Strollers and ice chests cannot be allowed onboard, as the
aisles must be kept clear. Children must be accompanied by an adult when walking through the train. No alcohol may be brought onboard. We
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All Aboard For Fun!
8 Embark on an evening train ride
B with an excellent dinner, hearty
laughs and some
less-than-serious sleuthing.
Enjoy a first-class, three-course
dinner, served while actors
commit mirth and murder. :
Jump right in and help solve the
murder, or simply sit back, be §
waited on, and entertained on |
board the only Murder Mystery
Dinner Train in Southern
California.

Select Saturday
| Board: 6: 75 m De [J 30 m  Return: 930pm

NOTE: Valentmes Day and October Departures are 7:00pm Returning at 10:00pm
-

The Love Train
Fright Night

Our 3-course dinner includes
a Garden Salad, Seasonal
Vegetables, Bread & butter. East E
guest chooses one entree from  §
the following: Prime Rib with
Baked Potato OR Chicken
Cordon Bleu with Mushroom
Sauce and Rice Pilaf, Blackened
Pork Chop with Rice Pilaf OR
Vegetarian Pasta.

‘%@5 ¢ Bugle Boy Murders of Comany C
Viva Lost Vegas
Che Hlotliday

Coffee or Tea and Dessert
included with each meal.
Price
$89.00 per person
(includes tax)

Reservations required
Full bar service on board.

Adults Only over 18\or older

A Family Affair Murder Mystery

“For A Few SDollars$ Less”
7y Adult $61 12 & Under $32 @_ﬂ 7

See Reverse For Details
N \y\
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“FOR A FEW DOLLARS HT TRAIN TO MURDER?”
Mar 15, June 28, Sept Apr 19, Nov 8
i (4 1 ’ ]

11 15 AM Check

journey west, befarg

Lunch Menu
Green salad, Orange-glazed Chlcken Breast
Rice Pilaf, Seasonal Vegetables,
Coffee or Iced Tea and Dessert"

Sodas, Beer and Wine available for extra charge

Group Rate Ind;vxdual

(25 people or more)

Adults/Seniors $60 Adults/Seniors $63
y Youth (7-12)  $33 Youth (7-12) - -$34.

" Reservations/Information
805-524-2546
www.fwry.com

i
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11:00 am Arrive for check-in at Ticket Office
11:15 am Board Train in Central Park -
11:30 pm Depart Fillmore Station
12:30 pm Arrive Santa Paula
12:35 pm Docent-led tours Oil, Art, Agri Museums
1:55 pm Board Train at Santa Paula depot
2:10 pm Arrive Loose Caboose Garden Center
2:45 pm Depart Loose Caboose
3:30 pm Arrive downtown Fillmore

Tours in 2014: Feb 26, Mar 27, May 7, June 4, Sept 18, Oct. 1, Oct 23, Nov 19, Dec 10 |
Advanced reservations required for all docent-guided group trips.

Step back in time in the historic Heritage Valley.
Arrive a little early and tour Sandi Ward’s Heritage Valley Gift Shop in an historic caboose and baggage car next to Fill-
more City Hall. All aboard your vintage dining car at 11:15am where, once underway you will enjoy a full 3-course
“Heritage Valley” lunch during the trip to downtown Santa Paula. Our special luncheon consists of a garden salad, orange
glazed chicken breast, rice pilaf, vegetable, roll & butter and coffee, tea or soda. Docents will meet the train at the Santa
Paula depot and guide your group on a walking tour to the California Oil Museum, then the Santa Paula Art Museum, and
to the Ventura County Agriculture Museum, situated right next to the tracks in Railroad Plaza. Reboard the train and travel
10 minutes to the Loose Caboose Garden Center and Gift Emporium, where you will browse the variety of unique offerings.
Visit the Gift Shop, a large selection of locally produced honey products from Bennett’s Honey Farm, Garden art, koi ponds
& supplies, fountains, pottery, fresh produce section, the UpsideDown Gardens, an aviary and a huge variety of plants.
During the return trip to Fillmore relax as we serve you dessert. A minimum group of 40 people is required to book a date.
If a smaller group or individuals would like to reserve seats on this train, dates already booked by larger groups are
available upon request. Weekday minimum of 70 people required to run the train. All Abeard for Fun!
Adults and Seniors: $49.00 per person/group rate, (25+ people) or $54.00 per person/individuals.
Options: Add a tour of the Fillmore Historical Museum before or after the train trip: $5.00 per person
Add a tour of the Rancho Camulos Museum after the train trip: $5.00 per person

Santa Paula Art Museum % California Oil Museum Santa Paula Depot

Reservations & Information

| www.fwry.com 805-524-2546
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HOME OF “'I'HE MOVIE TRAINS“’

www. FWRY COM (805)524-2546

Greetings from Fillmore & Western Railway
To Valued Elementary School Teachers

We would like to invite you, your students and their parents to consider a school
field trip onboard the Fillmore & Western Railway . We are located in east
Ventura County in the lush agricultural-rich Heritage Valley. We’re only 20 miles
west of Santa Clarita and 20 miles east of Ventura. Our school field trip trains
provide an exciting and educational trip for students, teachers and parents.
Teachers can choose between a vintage train ride to the Fillmore Fish Hatchery E5=ls
or just spend the one-hour train ride viewing the countryside. The Fish Hatchery uF

trip includes a 15 minute train ride to the hatchery, staying for about 45 minutes, ==y
then a 15 minute train ride back to town. The visit to the fish hatchery is a self *

guided tour. After returning, have a picnic lunch in Fillmore’s downtown Central
Park, adjacent to the railroad tracks. Students are encouraged to bring dimes to
purchase fish food. Teachers, please inform parents if they are not part of the
final count, they must call the reservation line and make their own individual
reservations. Each person on the train must purchase a ticket from 0-99 years of
age.

Ticket Price: $8.00 per person
For reservations please call 805-524-2546 %
www.fwry.com o
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SUGGESTED TEACHER LESSON PLAN PRIOR TO
SCHOOL FIELD TRIP ON FILLMORE & WESTERN
Railroad Facts

1. Teach students about the Transcontinental Railroad. The east coast was directly linked to the west coast at Promontory Summit,
Utah on May 10, 1869 by the Union Pacific Railroad and the Central Pacific Railroad.

2. Completing the Transcontinental Railroad created a nation-wide mechanized transportation network that revolutionized the
population and economy of the American West. This network caused the wagon trains of previous decades to become obsolete,
exchanging it for a modem transportation system.

3. Teach students about the first era of railroading in the United States when only Steam Locomotives were used. Inthe 1950°s
diesel locomotives became the norm. There are still some steam locomotives in use today, but primarily only at historical rail-
roads and in museums.

4 Locomotives are the engine that pulls the rest of the train.

5. The cars with seating only are called coach cars.

6. The cars with tables and chairs or booths are called dining cars.

7. Enclosed cars with no windows and no passengers are called freight cars.

8. Playing around railroad cars or tracks is NEVER SAFE and not allowed.

9. Always stop when railroad crossing arms are down across the road and lights are flashing.

10. LOOK, LISTEN AND LIVE is the railroad motto.

11. If a train is traveling at 60 miles per hour, like a car, it takes a train over 1 mile to come to a stop.

12. The person in charge on a moving train is THE CONDUCTOR.

13. The person driving the train in the locomotive is THE ENGINEER.

" : 4 " 2 g
% Home of "The Movie Trains yabk.
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Bring your Valentine...aboard the
“Rdi‘ ’ Train....

that's just a little Zﬁﬁ’erent, It’s a Murder Mystery

®& sty February 14th

Boards: 6:30 pm  Departs: 7:00 pm  Returns: 10:00 pm
- Invite the one you love and share a

passionate adventure through the Heritage
Ciresss Sl Valley, some of the world's most beautiful 4
Choice of: countryside. Join in the fun of one of our most
N i ronsted || DOpUIAr Murder Mystery's, “The Love Train". Be K
Pz 5,-4,, c;,,-ckm on the lookout for Cupid as his arrow goes
- /WZ’: Q”pff'cha,, alr_bo_rne.:.watch o_ut or you could he next.
or Vegetarian Pasta. Join in with the hilarity or 33
Served with relax and watch romance soar -
seasonal Vegetables, | yiye cyunidl's aprow. Singing, love, | iocssr
Bread & butter, , I !
coffee or tea and comedy and great food all add up
chef '50;””’“ v to a wonderfully unforgettable evening.
dessert
Reservations/
Information
805-524-2546 or
www. fwry.com
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Departs: 12:00 prv Retunnse 3:00 pmv
(dudts:$47 Uouth 4-12: 326™ Child 2- 3522
Child undev 2—hee an t'ap

¥ Orcludes Tan

C(’

o @ Scenic tide tfvmuq/b the
%dage/ Valley where the fragra

b{/ aange and temon blossoms are

ddtqﬁt{u@ %ung the (amdq/ {a!p
i émwfv ass we uufz tfbwug/v

Do, Rice: g)cfa{ .
tdm: cs)a(‘:ul q:—’)’wa(l & Budte,
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Chicken Cordon Bleu,
Garden Salad, Rice Pilaf,
Seasonal Vegetable,
Bread & Butter,
Chef’s Special Dessert,

' Coffee or Te

gkt 2wy

Childs’ menu:

 Sliders (mini hamburgers)
Mac & Cheese, Fruit, juice
& dessert
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June 14 & 15, 2014 9:00am-5:00pm
Central Park, downtown Fillmore

The 3rd annual California Honey Festival will be a fun filled learning experience. Travel by
train to Bennett's Honey Farm between Fillmore and Piru. Take an up-close and personal,
one-of-a-kind tour to learn about bees and witness how honey is processed.

See demonstrations by bee keepers along the train route as
well as browsing the many craft, food and commercial
| vendors at the event. A variety of live musical entertainers
all weekend. There will be a sanctioned Kansas City BBQ
cooking contest both days

An Education
experience for all ages.

TRAIN RIDE DEPARTURES:
10:00am 12:30pm & 3:00pm

Adults: $20 Seniors & Youth 4-12: $15 Child 2-3: $10
Under 2 years free on lap

(805)524-2540
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EXHIBIT 1
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11:00 am Arrive for check-in at Ticket Office
11:15 am Board Train in Central Park
11:30 pm Depart Fillmore Station
12:30 pm Arrive Santa Paula
12:35 pm Docent-led tours Oil, Art, Agri Museums
1:55 pm Board Train at Santa Paula depot
2:10 pm Arrive Loose Caboose Garden Center
2:45 pm Depart Loose Caboose
3:30 pm Arrive downtown Fillmore

Tours in 2014: Feb 26, Mar 27, May 7, June 4, Sept 18, Oct. 1, Oct 23, Nov 19, Dec 10
Advanced reservations required for all docent-guided group trips.

Step back in time in the historic Heritage Valley.
Arrive a little early and tour Sandi Ward’s Heritage Valley Gift Shop in an historic caboose and baggage car next to Fill-
more City Hall. All aboard your vintage dining car at 11:15am where, once underway you will enjoy a full 3-course
“Heritage Valley” lunch during the trip to downtown Santa Paula. Our special luncheon consists of a garden salad, orange
glazed chicken breast, rice pilaf, vegetable, roll & butter and coffee, tea or soda. Docents will meet the train at the Santa
Paula depot and guide your group on a walking tour to the California Oil Museum, then the Santa Paula Art Museum, and
to the Ventura County Agriculture Museum, situated right next to the tracks in Railroad Plaza. Reboard the train and travel
10 minutes to the Loose Caboose Garden Center and Gift Emporium, where you will browse the variety of unique offerings..
Visit the Gift Shop, a large selection of locally produced honey products from Bennett’s Honey Farm, Garden art, koi ponds
| & supplies, fountains, pottery, fresh produce section, the UpsideDown Gardens, an aviary and a huge variety of plants.
During the return trip to Fillmore relax as we serve you dessert. A minimum group of 40 people is required to book a date.
If a smaller group or individuals would like to reserve seats on this train, dates already booked by larger groups are
available upon request. Weekday minimum of 70 people required to run the train. All Aboard for Fun!
Adults and Seniors: $49.00 per person/group rate, (25+ people) or $54.00 per person/individuals.
Options: Add a tour of the Fillmore Historical Museum before or after the train trip: $5.00 per person
Add a tour of the Rancho Camulos Museum after the train trip: $5.00 per person

L Santa Paula Art Museum . California Oil Museum Santa Paula Depot

Reservations & Information

www.fwry.com 805-524-2546
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irecracker Train
Friday, 4th « Ju|y

Boards: 6:00 pm Departs: 6:30 pm §
eturns: After Fireworks (Approx 9:45 pm) &

After a BBQ dinner and train ride through the
beautiful Heritage Valley, enjoy the spectacular
fireworks show produced by the City of Fillmore!

Dinner Menu
BBQ Tri-Tip & Chicken, Potato Salad, Chili Beans,
Garlic Bread, Chef's Special Dessert Coffee or Tea

- Adults: $72 Youth 4-12: $41 Child 2- 3: $22
Under 2— FREE on lap

roup Rate for 25+ people includes tax & gratuity:
+ Adults: $69 Youth 4-12:$40 Child 2-3: $21

(805)524-254
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(805) 524-2546
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OCTOBER 4, 11, 17, 25 & 26
QHTY, SATURPAY AND SUNDAY DEPARTUREE

BODIES BOARDING: 6:45 PM

DEARLY DEPARTING: 7:QQ PV

TO RETURN: APPROXIMATELY 10Q:15 PV
If you Dare .. Creep onboard a

baumtin [y vintage tvain for a
U 9

spooktacular adventure, with . ’
”Icfyabog" as your '

destination. Feast on BBQ

Tri-tip and Cbicken, Potato Sa{ab,

Bread and Beawns. Tben embark on a 0aring

ba;gribe and search for The HEADLESS

HORSEMAN and who knows what else, or who

else might, be [urking ... Dress in costume or as a
wieve wortal. Protect Your beab fvom tbe Horsemen!

TICKET PRICE * W N )
$£492.00  YOUTH(9-12) $549.00 :

CHILDPREN ( 2-3) $26.00

UNDER 2 FREE ON LAP
*INCLUDES TAY

L RATIRVASLCO
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Adults:
Youth 2-12: $19

805-524-2546
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FndayNnghtsDecember Zth & 19th
Departs 5:30pme Returns /. 30pm

? SR TR NN

{ Adult Menu $ 47* \
Yourﬂmcod‘ ’

Mmhed Potatom, V&h

" @aﬂfki*@

2 p 0,_3, @f@@@?
' Yﬁuth Menu$26 duri c’@@‘ ’ ‘g.é é‘?
z_

radm ‘

Createa Family Holiday Tradition
Reservations Required

IMJﬂQﬂlded\\\\\\\\\\ SR \\\\ 8 . /i ‘RAI»IVLWAY’(;O.E‘,.‘
) Www.fwry.com (805)524- 2546
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Steven T. Mattas (SBN: 154247)
smattas@meyersnave.com

YENTURA

SUPERIOR COURT

FILED

MAR 0 6 2014

Jenny L. Riggs (SBN: 204417)
jriggs@meyersnave.com
MEYERS, NAVE, RIBACK, SILVER & WILSON

Doputy

633 West Fifth Street, Suite 1700 BY:

Los Angeles, California 90071 &alia A, Acosts
Telephone: (213) 626-2906

Facsimile: (213) 626-0215 EXEMPT FROM FILING FEES

GOV'T CODE § 6103

Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION COMMISSION

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF VENTURA

VENTURA COUNTY TRANSPORTATION Case No. 56-2014-00449769-CL-UD-VTA
COMMISSION,
DECLARATION OF DARREN KETTLE
Plaintiff, IN SUPPORT OF VENTURA COUNTY
TRANSPORTATION COMMISSION’S
V. COMPLAINT FOR UNLAWFUL
DETAINER
FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive, Action Filed:
Trial Date:

Defendants.

DECLARATION OF DARREN KETTLE IN SUPPORT OF VENTURA COUNTY TRANSPORTATION
COMMISSION’S COMPLAINT FOR UNLAWFUL DETAINER
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DECLARATION OF DARREN KETTLE

1, Darren Kettle, declare as follows:

1. [ am the current Executive Director for the Ventura County Transportation
Commission (“VCTC”). In that position, I am responsible for advancing VCTC’s mission, which
is to improve the transportation services and options available to residents of Ventura County to
use in getting to work, school, shopping areas, and other essential services. VCTC is made up of
one elected official from each of the ten (10) cities in Ventura County, five (5) mefnbers of the
County Board of Supervisors and two (2) citizen appointees. VCTC performs its role through a
variety of means, including investing in transportation-related projects in Ventura County, and
managing federal and state transportation funds allocated to Ventura County. As part of my
responsibilities as the Executive Director of VCTC, I am aware that VCTC took responsibility for
the Santa Paula Branch L’ine, the rail line at issue in this dispute, in October 1995 and
subsequently, over a decade later, prepared a series of correspondence to the Fillmore & Western
Railway over the course of 2010 to 2013. The rail line at issue is the Santa Paula Branch Line,
which runs from the Montalvo section of Ventura to Rancho Camulos, near Piru.

2. [ have personal knowledge of the facts set forth in this declaration, and if called to
testify as a witness, I would and could testify competently thereto. I make this declaration in
support of VCT: “omplaint for Unlawful Detainer against Fillmore & Western Railway, Inc.,

and the City of Fillmore. As the current Executive Director for the Ventura County

| Transportation Commission, I understand that I qualify and am duly authorized to be a Custodian

of Records of certain official records of VCTC, as maintained by VCTC, as reproduced by our
archive department, including the official acts of VCTC and the records of the meetings of VCTC.
It is the regular practice of VCTC to receive, prepare or maintain such records as are attached to
this declaration. I declare and certify the authenticity of all the following records (below) as true
and complete copies of records received, maintained and stored in the regular course and scope of
business of VCTC and that they were prepared or kept by authorized personnel of VCTC business
operations as a regular practice at or near the time of the acts, conditions or events which they

intend to convey. I am familiar with the mode of preparation and/or receipt of the aforementioned
1

DECLARATION OF DARREN KETTLE IN SUPPORT OF VENTURA COUNTY TRANSPORTATION
COMMISSION’S COMPLAINT FOR UNLAWFUL DETAINER
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records. To the best of my knowledge, all of the following records referred to below were
prepared, compiled and maintained by personnel with knowledge of these matters of the above
named business, in the ordinary course of business, at or near the time of the acts, conditions or
events recorded:

3. Attached to this declaration as Ex. 1 is a true and correct copy of the lease VCTC
entered into with the Fillmore Redevelopment Agency on or about June 5, 2001. With the
dissolution of the Fillmore Redevelopment Agency years later, I understand the Fillmore
Successor Agency, through the City of Fillmore, assumed responsibility for the Fillmore Lease.

4. Attachéd to this declaration as Ex. 2 is a true and correct copy of the lease VCTC
entered into directly with Fillmore & Western Railway, Inc. on or about June 25, 2001 (the
“Direct Lease”).

5. Attached to this declaration as Ex. 3 is a true and correct copy of the Sublease
Agreement Fillmore & Western Railway entered into with the Fillmore Redevelopment Agency
on or about July 1, 2001, kept on file with VCTC.

6. Attached to this declaration as Ex. 4 is a true and correct copy of a letter I authored,
dated May 14, 2013, to Mr. Rigo Landeros, City Manager of the City of Fillmore, providing six
month notice of termination of our (“without cause”) Fillmore Lease to the City of Fillmore, as
Successor Agency to the Fillmore Redevelopment Agency.

7. Attached to this declaration as Ex. 5 is a true and correct copy of a letter dated May
31, 2013 that I eventually received that was purportedly sent from Tiffany Israel, I understand to
be counsel for the City of Fillmore as Successor Agency to the City of Fillmore Redevelopment
Agency, to Mr. David Wilkinson of Fillmore & Western Railway. The letter conveys to
Mr. Wilkinson that the Fillmore Sublease has been cancelled without cause, effective December 1,

2013.

2

DECLARATION OF DARREN KETTLE IN SUPPORT OF VENTURA COUNTY TRANSPORTATION
COMMISSION’S COMPLAINT FOR UNLAWFUL DETAINER
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8. I have seen Fillmore & Western Railway’s website, located at www.fwry-
blog.com, and as of March 5, 2014, that website still offers to sell tickets for various excursions on

VCTC’s rail line that used to be subleased to Fillmore & Western Railway.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this b ’Lda of March 2014, at Ventura, California.

Darren Kettle

2246246.1

~

3

DECLARATION OF DARREN KETTLE IN SUPPéRT OF VENTURA COUNTY TRANSPORTATION
COMMISSION’S COMPLAINT FOR UNLAWFUL DETAINER
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EXHIBIT 1
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LEASE AGREEMENT

FOR THE “FILLMORE SEGMENT” OF THE SANTA PAULA BRANCH

Agreement made this__ {3 day of S WAL , 2001, by and

between the CITY OF FILLMORE REDEVELOPMENT AGENCY (“Fillmore”), a local government
agency of the State of California, and the VENTURA COUNTY TRANSPORTATION
COMMISSION ("VCTC"). - This Agreement replaces g previous Agreement between the Fillmore

and VCTC for service on the Fillmore Segment dated November 13, 1996.

WHEREAS, VCTC owns a line of railroad from milepost 403.20 at or near Montalvo,

California, to milepost 435.07 at or near Rancho Camulos, Gatifornia (*Santa Paula Branch”);

WHEREAS, Fillmore desires to lease the segment of the line between milepost 414.45 at
or near Santa Paula and milepost 435.07 at Rancho GCamulos, (“Fillmore Segment”) for
publicftourist excursions, charter and dinner train operations, and. for placement of

information/directional signs; and

WHEREAS, Fillmore does not desire to be obligated to provide common carrier freight

service on the Fillmore Segment:

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants herein entered into, the

parties hereby agree:

T - Definitions:
"Effective Date” shall mean July 1, 2001.
“Exécution Date” shall mean the date this Agreement is executed by the parties

herelo.
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"Fillmore Segment” shall mean that portion of the Santa Paula Branch between
milepost 414.45 at or near Santa Paula and milepost 435.07 at Rancho Camulos.

"Santa Paula Branch” shall mean the line of railroad from milepost 403.20 al or
near Monlalvo-;-Ga_lifomia; tomile_post 435:07 at or-near Rancho Camulos, California, all as shown
on Exhibit A hereto. ‘

“Lease Property” shall mean the Track, Track support Structures, building and
the real property which comprises.land lying within 15 feet of the centerline of any Track existing
on the Fillmore segment, on the Effective Date, reserving, however, fof VCTC, its successors and
assigns the right (consistent with the rights herein granted) to construct, reconstruct,.maintam

- and use future recreational trails, fiber optic communication and pipeline facilities and
appurtenances in, upon, over, under and along said property, without unreasonable or substantial
interference with the operations of Fillmore or of Fillmore ‘s sublessee and subject to the rights of
existing tenants in possession. Where the Santa Paula Branch crosses State Route 126, the
“Lease Property" shall include land lying within 25 feet of centerline of Track for a distance of 100
feet from edge of pavement. Where tracks do. not exist on the Effective Date, the "Lease
Property” shall include land lying within 25 feet of historic centerline of Track.

“| ease Term” shall mean the twenty (20) year period commencing from the
Effective Date, subject td the biéﬁn-ial revie\;v of renté and rates described in Section 3b.

“Maintenance“ shall mean those activities required for continued basic operation
of track and signal equipment. Track work pnder this item includes tightening track bolts, lifting
and tamping joints to adjust cross level, switch adjustment and lubrication, operation of ballast
regulators, replacement of worn switch components, spot replacement of worn ties, and spot
replacement of worn rails. Signa! worlc under this item includes periodic inspections and {ests per
FRA/PUC fequirements and repair/ replacement of defective/darmaged c'om'ponents.

“Still and Motion Picture Produckiof\’; shall include still and ﬁotion picture
production, television fiiming, commercials andfbther sﬁll and motion television ‘promotional
activities, video production and any other still orvmotiO"n relatéd media events.

*public/Tourist Excursions” shall include public and private excursions,
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recreational services, and charter and dinner train operations and any promotional activities
related thereto. |

“Taking” shall mean the taking or condemnation 6f materially all of the Lease

-Property-by any compelent-authority at-any time while this Agreement is in effct.

"Tra;k" shall include all appurlenances thereof, consisting of rail and fastenings,

switches and frogs complete bumpers, ties, ballast and roadbed.

. "Track Support Struc__tureé" shall mean those properties necessary for use or
support of Track, including signa!s, bridges, culverts, other structures, tunnels, . grading,
embankmenté, dikes, pavemeht, and drainage facilities. -

"Gross Revenue” shall mean the total revenue collected by Fillmore or its
sublessees in the farm of fees, rents or any other basis of charges deriyed from projects using
any part of the Lease Property for Still and Motion Picture Production and for Public/Tourist
Excursions and shall not be reduced by any expenses incurred by Fillmore or any or its
sublessees exéept for contract fees paid by Fillmore or any or its subleesses to a third party and

reimbursement revenues received by Fillmore or its sublessees.

2. e Purposé and Scope of Lease:
The ﬁurbcée 5f the Lease is té permit Fillmore and/or its s_uvblessees to use the
Lease Property for Public/Tourist Excursion purposes, and for iﬁformaﬁonal/directionaf signage,
subject to reservatipn_s_ de_scr{bed ip Section 9(c), as pari of its efforts to fgrther develop the local
economy. V
VCTC, for consideration of the rents, covenants, and conditions herein contained
to be kepf, performed, and observed by Fillmore, does lease and demise to Fillmore, subject to all

matters of record and the rights of existing tenants in possession, and Fillmore does rent and

accept from VCTC the Lease Property,

3. Rental Payments:

a. Fillmore shall pay to VCTC as initial rental hereunder the sum of Six
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Hundred and Seventy-Five Dollars (675.00) monthly, payable in advancé on a quarterly basis
within thirty (30) days of the beginning of each quarter. This initial rental rate shall be adjusted
annually thereafler as follows: The base for computing the adjustment is the Consumer Price
Index for All Urban. Consurers.(1982-84 .= 1000. for L.os Angeles — Long.Beach — Anaheim,
California< published by the United States Department of Labor, Bureau of Labor Statistics
("index"), which is published for the month of July, 2001 ("Beginning Index”).
if the Index published for the month of July prior to thé adjustment _d?te

("Extension index) has increased over the Beginning Index, the monthy rent for the following year
(Qntil the nexf rent adjustment) shal.lnbeAsAe‘t ‘by multiplying th“e ih.i-tiéi réni by :za-fféotfon, the
numerator-of which is_ the Extension Index and the denominator of which is the Beginning lnde;(.
However, in no case shall the monthly rent be less than the initial rent.

| If the Index is-changed so that the base year differs from that used
above, the Index shall be converted in accordance with the conversion factor published by the
United Dtates Department of Labor, Bureau of Labor Stastics. If the .In'dex is discontinued or
revised during the term, such other government index computétion with which it is replaced shall
he used in order to obtain substantially the same result as would be obtgined if the Index had not
been discontinued.

b; VCTC and Fillmdre agree that the rentai rate shoWn iﬁ Séctioﬁ 4(85 be
reviewed , and if deemed necessary, rehegotiated and revised on a biehni.a) basis. Rental rate
revieyv may i.nctude, but is not limited to, considera[ion of a simple flat rate, percem of‘g_ross
receipt, fee per rider, or other appropriate measures. In the event VCTC and Fillmore are unable
to reach agreement reguarding a rental rate, the matter may be submitted to mediation pursuant
to the appticable provisions of Section 24. If the rental rate is revised, it shall be memorialized
through an amendment to this Agreement. if a rental rate cannot be agreed upon, even afler
mediation, this Agreement may be terminated in accordance with Section 15(b).

& Fillmore acknowledges and agrees that its obligation to pay rent
hereunder and the rights of VCTC in and to such rent shall be absolute and unconditional and

shall not be subject to any abatement, reduction, set-off, defense, counter-claim or recoupment
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(‘Abatements”) for any reason whatsoever, including without limitation Abatements due to any

present o future claims of Fillmore against VCTC under this Agreement or otherwise.

4, . ... Use of Premises:..

a. Fillmore shall have the right to use the Lease Property for lawful
Public/Tourist Train Excursion use defined herein, and any lawful placement of
informatiqna}[directionalvsigna‘ge, but not to remove the Track or Track Support
Structures as defined herein.

b ‘ ‘ . Fl!lmore shaﬂ méintair{ at its sole expénse Vthe Track and Track Suppod
Structures to such standards as required for its uses and in accordance with applicable
regulations.

(1.) Fillmore shall be entitied to regeive any State or Federal Funds
designated for highway grade crossing signal maintenance on the Fillmore Segment.

c. ~In the event that specific Track and Track Support Stlructures are
determined to need extensive refurbishment or replacement, beyond maintenance as defined in
Section 1, VCTC shall be -responsible for said refurbishment or replacement. Any and all
refurbishment or replacen‘ﬂem activities shall be undertaken at the sole discretion of VCTC as
funds may become available. 1t is understood Hy the parties that \/C.TC shaif seek state andfor

federal funds to the greatest extent possible for such work.

5. Construction:
a. Permanent Improvements
Fillmore shall not have the right to construct any additions or betterments
of a permanent nature on lhe Lease Property without specific written approval in advance by

VCTC.
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b. Temporary Improvements.
Fillmore shall have the right to construct any temporary improvements

necessary {o use the pfremises for the uses permitted herein, provided, however, said temporary

.improvements. shall be.timely removed upon cessation.of their use.

c. Easements and Dedications.
The parties recognize that in order to provide for the more orderly

development of the L.ease Property it may be necessary, desirable or required that street, Wéter,

sewer, drainage, ‘gas, power line, and other easement and dedications, and similar rights be -

‘ ‘gr'é'x:{téd ar dedicated over or within po‘rtidns of the Lease Property. VCTC \FNViAII éive Fil!nid}e‘ii'rﬁely ‘

written notice of all such requests, but VCTC will-continue to consider such requests, have sole
authority to approve or reject proposals ans execute and deliver such documents, from time to

time, and throughout the term of this Agreement as may be ‘appropriate, necessary, or required

by several governmental agencies and public utility companies for the purpose of granting such

easeménts and dedications. No such easement or dedications, nor any construction in

coniection there-with, shall unreasonably interfere with the operations of Fillmore or its sub-

‘lessees hereurider.

d. Title
a'ite’raﬁor‘ls to.t'he Track and Track Support Structures shall in each case be considered accesions
to the Track and Track Support Structures and title thereto shallv be ir_nms_adiately vested in VCTC
without cost or expeﬂse‘to VCTC.

However, Fillmore's fixtures, machinery and equipment ptaced or
maint.éinedion the Lease Property or propelled on rail shall be and rem’alin- the property of
Fillmore. If the removal-of same causes materai damage to'pr_operfy of VCTC, Fillmore shall ipay

the reasonable cost of repair.

Filimore shall, within one hundred and eighty (180) days following expiration of

the Leése Term, remove all of its property from the Leased Property.

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 138 of 191



6. indemnification:
Fillmore agrees 10 investigate, release, defend, indemnify and hold
. VCTC harmless-from and against any-and all loss; damage, liability claims; demands; detriments, -
costs, charges and expense (including attorney’s fees) and causes of action of whatsoever
character which VCTC may. incur, sustain or be subjected to on account of loss or damage to
property and loss of use therof, or for bodily injury to or death of any persons (including, but not
limited to the property, employees, subconiractors, agents and invitees of each party hereto)
arising out of or in any way connected with the work to be performed or occupancy, operation,
maintenance, enjoyment or use of the Lease Property under this Agreement, except such as shall

have been occasioned by the negligence or other fault of VCTC.

7. Assignment, Subletting and Mortgaging:

a. Assignment by Fillmore

7 This Agreement may not be aésigned by Fillmore without the prior written
consent of VCTC. In any event, no such aésignmelwt shall be valid unless there shall be delivered
to VCTC in due form for recording within ten (j 0) days' after the date of the assignment (a) a
duplicate original of the in‘étru’me‘nt.}of éSsiv.gnﬁéh‘t.' and. (B) an instrument by the transferee
expressly assuming all of Fillmore's obiigafions and defaults under this Agreement. Upon any
assignment of this agreement conforming to the terr_n_s .here»of, but not otherwise, the assignor
shall be released from the perférmance of obligations on the part of Fillmore thereafter lo be
performed under this Agreement, except any obligation to hold and apply monies held by the
assignot a_t the date of the assignment, the dispostion whereof is governed by the terms qf this
Agreement, and except further any unperformed obligation which shall have matured prior to
such assignmbent. Without limiting any of.thé foregoing, but in addition thereto, any assignment in
contravention of the terms Hereof is vcnd but this shall not impair any remedy of VCTC because

of Fillmore's having engaged in an act prohibited by the terms hereof.

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 139 of 191



b. Mortgage of Leasehold Interest.
Fillmore shall not have the right, at any time or from time to time during
the Lease Term, to encumber the leasehold estate created by this Agreement by a leasehold

“mortgage without the prior writtéri conseriton VCTC!

. Subletting by Fillmore
Fillmore shall have the right to sublet ail or ahy part of the Lease
Property for any permitted use under the terms of this Agreement but it may not sublease to any
rait operator whose operation would be subject to regulatory control of any federal or state

‘agency without the prior written consent of VCTC.

8. | Limits on Use -

a. During the term of this Agreement the Lease Property shall be used by
Fillmore for the use specified in Section 4 above and for no other use or purpose. Fillmore shall
not use nor permit any other person to use the Lease Property, or any part thereof, for any
unlawful purposes. Fillmore shall at all times during said term conform.to, and cause all persons:
using or occupying any part of the lease Property by invatation of, under or by right of Fillmore to
comply with all public laws., drdina‘xnrcesr,r-rules, orders and regulations from time to time apb!icabfe
thereto and regara!ess of when they become or became effective, including without limitations,
those relating to health, safety, noise, environmental protection, waste disposal, air and water .
guality, and shall fdrniéh satisfactory evidence of such compliance upon-request of VCTC.
Fillmore shall not comrﬁit, nor allow any sublessee to commit, any wast upon the Leése Property.

b.  Indemniy for Violation of Law |

(1)  Fillmore 'oonvenanté éhd agrees to release, defend, inde—m'ﬁify ‘af_rd;.

savé VCTC harmless from any Hability, COS.(, expense, fines, penalties, damages, or surcharges
impos‘ed for any violation of any and ali.laws, ofdinances, rutes, orders and regulations app!icab{er
to the dse and oécupan'(:y of the Lease Propetty, or és the result of any discharge, feakage,

spillage, emission or pollution whether occasioned by neglect, omission of willful act of Fillmore or
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any person upon the Lease Property by license or invitation of Fillmore or holding or occupying '
the same or any part thereof under or by right of Fillmore, regardless of whether such liability,

~cost, expense, fine, pena!ty, damages, or charge arises or ‘ is imbosed during or after the
expiration of this-Agreement, provided the act giving rise to same occurs during the term hereof ™
or any renewal or extension thereof.

. (2) Likewise, VCTC shall release, defend, indemnify, and save A
Fillmore harmless from all such matters regardless of whether such liability, éost, expense, fine,
penalty, damages or charge arises or is imposed during or after the expiration of this Aéreement,
provided the act giving rise to same is caused or occasioned by the negleot, omission or willful
act of VCTC or any person (excepﬁng Fillmore and persons upon the Lease Property by license
or invitation of Fillmore) upon the Lease Property by license or invitation of VCTC.

(3) 'F‘mmorer shall have the right to contest by appropriale legé_l
proceedings, without co"st or expense to VCTC, the validity or épplicati'oh of any law, ordinance or’
regulation of the nature herein referred to. If by the termé of such law, ordinance, or regulations
compliance therewith may be legally held in abeyance without subjecting VCTC to any liability of
whatsoever nature for the failure to so comply therewith, compliance therewith may be postponed
urml the final determination of such proceedmg Fillmore, upon commencing such contest shall
furnish to VCTC a document guaranteemg that VCTC and VCTC's lnterest in the Lease Property.

shall be saved harmless form any penafty, damage, charge or claim resu[lmg from such contest.

9. Conditions and Covenants:

All the prO\}isions of this Agreement and any Riders which are made a
lpart of this Agreement shall be construed to be “conditions” as well as “covenants” as though the
words specifically expressing or imparting covenants and conditions were used in ‘each separate
provision. .

a. Quatifications on Use

This Agreement is subject to the rights of existing tenants in
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possession. Fillmore accepts the Lease Proberty (including VCTC-owned lmproveme_nts) in their
present condition without any representation or warranty by VCTC as. to the condition of such
Lease Property or Improvements, except as may be set forth in Exhibit "A”,'and VCTC shall not «
be responsible for any defect or change of ~conditions in the Lease “Property” or siich -
Improvements, any damage occurring thereto or for the existence of any violation of any
municipal, county, state or federal law, order, rule, regulation or ordinance.

b. WARRANTIES AND REPRESENTATIONS.

FILLMORE UNDERSTANDS AND AGREES THAT VCTC
MAKES NOVWAERANTY NOR REPVRESENTATION CONCERNING WHA.T, IF ANY, USE OF
THE PREMISIES MAY BE MADE OF ANY GOVERNMENTAL JURISDICTION, AGENCY OR
ENTITY HAVING AUTH‘ORITY OVER THE PREMISES. FIPLMORE SHALL BE SOLELY
RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY WITH THE
REQUIREMENT OF EACH SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPLIANCE
WITH SUCH REQUIREMENTS. NO EMPLO»YEE, REPRESENTATIVE OR AGENT OF VCTC
HAS ANY POWER OR AUTHCRITY TO WAIVE OR MODIFY THIS PROVISION AND NO ORAL
OR WRITTEN REPRESENTATION BY ANY SUCH PERSON SHALL EVER BE DEEMED TO
CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY ESTOPPEL AGAINST VCTC.

| ' & VCTC Reservations '

VCTC reserves for itself and those to whom it grants such right,
right to: 1) construct, maintain and operate any existing and new and additional communication
facilites or pipeline upon, over and beneath the Lease Property, so long as the exercise of such
rights under this Agreement; 2) construct, maintain and operate any existing and new additionat
recreational {rail facilities; 3) operate freight and regular passenger rail sevices on the Fillmore
Segment and 4) conduct still and motion picture filming, including television filming, commercials
and other still and motion televisiori promotional activities.

dl- Right of Entry

VCTC or VCTC’s agents, rep’resentatives or employees shall
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have the right at reasonable times to enter the Lease Property for the purposes of inspecting,
deterﬁining whether provisions in this Agreement are being complied Mth, maintaining, repairing
or altering' the land, or showing the Lease Property to prospective lessees, purcha.sers,
. .mortgagees or beneficiaries under-deed of trust:
e Liens
Fillmore agrees and covenants to hold VCTC and the Lease
Property harmiess from any mechanics’ or materialmen’s liens claimed by any person, firm or
corporation employed by Fillmore or Fillmoré’s subtenants. In the event of the filing of any such
lien, Fillmore shall cause such lien to be released within five (5) days after VCTC’s written notice
td do so. Fillmore shall indemnnify and defend VCTC against all liability, cost and expense

(including attorney fees) incurred by VCTC as a result of any such lien.

10. insurance:

While this Agreement is i_n effect, Fillmore shall furnish evidence
satisfactory to VCTC that both VCTC and Fillmore are named as additional insureds for third
party liability claims by Fillmore’s sublessee, meeting the requirements stated below, in a form
satisfactory to VCTC. Not later than thirty (30) days prior to the expiration date of such covérage, -
'Fillr'norérshal!vfurnish VCTC with evidence satisféctory io VCTC that the coverag‘e hés been.o:r will
be substituted for and will be effective immediately upon such expiration.

a. Liability:

Comprehensive general and automobile liability coverage shall:
(1) have a combined singte limit of not less than $5,000,000 per
occurrence;
(2) name VCTC and Fillmore as additional insureds” with _
respect to the operations of Fillmore's sublessees;
{3) cover the contractual liability ’assuméd by Fiilmo.re‘s;

sublessees under this Lease;
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as may be reasonably possible to their condition before taking; provided, however, that if the
Temporary Taking extends beyond the expiration of the Agreement Term, the award shall be
_apportioned between VCTC and Fillmore as of the date of expiratioh, after VCTC shall have
received. the entire. portion of the award: attributable tb physical-damage-to the Liease Property

and to their condition before Temporary Taking.

12. Late Payments:

Fillmore shall pay YCTC an administrative charge of 1-1/2% per month
or the highest amount permitted by law, whichever is lower, for any amount due
hereunder which remains unpaid after thirty (30) days from the date such amount becomes

payable.

13. Default:

Fillmore shall be in default under this Agreement (1) if Fillmore fails to
pay the Base Rent when due and such failure continues for a period. of moré than fifteen (15)
days, (2) if Fillmore fails to cure the breach of any provision of this Agreement within thirty (30)
days after nobtibce from VCTC (or to corﬁmen.cé and diligently pursue the cure of such abreach if
the bfeach cannot be cured within thirty (30)'d'ays; (35 .if ?iilmore is adjudged bankrupt or
becomes insolvent or seeks general debtor relief by extrajudicial means or if any action or
proceedir_\g for debtor relief of Fillmore is kcommenoed by Fi!lmore. ’

If Fillmore fails tlo cure a default within thirty (30) days notice from VCTC
to do so Fillmore does not present a restoration plan within forty-five (45) days, VCTC shall have
the right, without further notice and in addition to any other remedies VCTC may have in law or in

equity, to terminate this Agreement forthwith and to retake possession of the Lease Property.

14. Nonwaiver:

VCTC'’s failure to enforce or exercise its rights under any lerm, condition
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or covenant of this Agreement shall nol be construed as a waiver of such rights or such term,
covenant or condition. Acceptance of rent shall be deemed a waiver of VCTC's rights to

terminate this Agreement as provided herein, regardless of when accepied.

15. - Termination or Expiration:

a. General:

Termination or ex_piratioh of this Agreement shall not‘release
either party from an event which occurred prior to such termination or expiration. If Fillmore fails
to surrender possession of the Lease Property upon termination of this Aéreernent, VCTC shall
hadve the right, to the extent permitted by law, to re-enter the Lease Property and
remove Fillmore and any person or entity claiming through Fil!more from the Lease Property.

b. Notice of Termination

Either party may terminate this Agreement, without cause, ‘upon a

six {6) month written notice of termination given to the other party per Section 21 below.
| s Surrender of Premises

- Upon- the expiration or termination of the Lease Term, Fillmore,
without further notice, .shall deliver up to VCTC the possession of the Lease Property Upon the
failure or refusal of Fillmore to remove from the Lease Property, as prov»ded in Sechon 5d., all
personal property owned by Fillmore, (a) said personal property shall there-upon, at the option of
VCTC become the sole property of VCTC, or (b) if VCTC ) elepts it may remove from the Lease
Property personal property owned by Fillmore, and VCTC may also restore the Lease Property
substantially to the condition in which it existed at the time Fillmore took possession, all at the-»
expense 6f Fillmore, which expense Fillmore agrees to pay upon demahd, or (¢) VCTC at its sole -
opticn may elect that this Agreement with all terms contained herein, includinév p'aymem‘of' Base. 3
Rental for failure to vacate on time may remain in effect until Fillmore’s p'ersonal property is
removed and the Lease Property is restored !é VCTC. In the eQent éf such failure or refusal of

Fillmore to suirender possession of the Lease Properly, VCTC shall have the right to re-enter
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(4) provide that the insurer is not entitied to a'ny éontribution
from insurance in effect fof VCTC; and
(5) provide for at least ten (10) days’ no{ice to VCTC prior to
. any-other cancellation.or maodification of coverage: - ‘
‘Federal Employer's Liability Act or Workers Compensation
insurance, as the case may be, shall cover all persons employed by Fillmore or its agents
in the conduct of its operations on the Lease Property and shall provide for a waiver of

any right of subrogation agaisnt VCTC to the extent permitted by law.

11. ~  Condemnation:

- a. Total Taking

in the event of a Taking, this Agreement shall terminate on the
earlier of vesting, of title in, or the taking of possession by, the condemnor.

in the event of Taking, the award for the land value and interest
thereon shall belong to VCTC. Under no circumstances shall Fillmore be entitled to any "bonus
value” for any remaining unexpired Term of this Agreement.

If the values of the respective interests of VCTC and Fillmore

i have beén sepérately determined in the proceediné for the Takiﬁé in ‘a<.:<;orda>nce with this Section
11a., then the values so determined shall be conclusive upon VCTC and Fillmore. Otherwise the
values shall be determined by agreement or, if they are unable to agree, by arbitration under the
terms of this Agreement.
B Temporary Taking:

if all or part of the Lease ff'roperty or of Fillmore's interest under
this Agreement is taken by any competent authority for its temporary use or occupancy
(“Temporary Taking”), this Agreement-sh‘au'not tverrhina"t'e a’ﬁd Fillmore shall continue to pay rent
and other charges and fo perform all of its other obligaﬁdns h‘e'reuhde'r, to the extent Fillmore is
not prevented-from doing so by taking authority. In the event of a Temporary Taking, F'illrnore

shall receive the entire award and shalt, at its sole expense, restore the Lease Property as nearly
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upon the Lease Property and remove Fillmore, or any person, firm or corporation claiming by,
t‘hroug'h or under Fillmore, thereffom.
d. Sale to Other Parties:

-~ |f-during-theterm-of lease; or any-extension-or-continuation™
thereof, _\/CTC should elect to sell all or any part of the Lease Property to a private party, Fillmore
shall have the right. of first refusal té meet any bon‘a fide offer of sale on the same or (to VCTC)
more advantageous terms and conditions as contained in such offer and, on fail‘ure to meet such
boné fide offer within sixty (60) days after notice thereof from VCTC, VCTC shall be free to sell
the Lease Property or.portion thereof to such private party third person in accordance with the
terms and c_onditions of this offer provided, however, Fillmore's right of first refusal shall run with
the property. Both VCTC and Fillmore are required to continue to fulfill any obligations ge‘nerated
under this Agreement prior to the closing of any sale to Fillmore. If sale.of the property by VCTC
is to a public agenéy, then Fillmore agrees that VCTC may assign this Agreement to such public

,

agency.

16. Attorney’s Fees: -
If either party takeé any steps or brings an action to compel performance
of or to recover bfor breéch'éfvarnyvtérr’n- of this Agreemeht] the losing party shall pay the
reasonable attorney’s fees of the prevailing party, in addition to the amount of judgment and

costs.

17. Entire Agreeméni:_

The contents of this Agreement are the entire agreement between the
parties and supersede all ‘written "or oral communications between the parties prior to its
execution.

This A‘gi‘eemeht shall not be modified except by the written agreement of

the parties.
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Subject to Section 7 and 8, this Agreement shall be binding upon the

heirs, representatives, successors and assigns of the parties respectively.

- 18.- - Warranties of Fillmore; -

Filtmore warrants, at the Effective Date that:

a. It is a local government agency validly existing and organized
under the laws of the State of California;

b. This Agreement will not be rendered voidable nor unenforceaﬁle
by reason of any provision of, or lack of consent under, any indenture, agreement if instrument as

to which Fillmore is bouind as a party or bound by any oridinance of Fillmore.

c. The signatory hereof on behalf of Fillmore has been duly and

fully authorized to execute this Agreement on behalf of Fillmore.

19. ‘Warranties of VCTC:

VCTC warrants at the Effective Date that:

a. It has full power to lease the Lease Property to Fillmore

20. - Applicable Léw:
This Agreement shall be governed by and construed in accordance with

the laws of the State of Califomia.

21. Notices:

Notices under this Agreement by one party to the other shall be in writing

and defivered ar mailed, postage prepaid, to:

VCTC:
Executive Director

Ventura County Transportation Commission
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950 County Square Drive, Suite 207

Ventura , CA 930()3

Fillmore:
City Manager
City of Fillmore
250 Central Avenue

Fillmore, CA 93015

‘The parties may charige addresses for receipts of notices by directing such changes to the other

party.

22. Severability

If any paragraph, sentence, clause, phrase or word shall become without
full effect due te any legal interpretation, judicial decision, operation of law or otherwise, the

balance of this Agreement shall remain in full force and effect.

23. Assignment, Successors:

This Agreement is intended solely for the benefit of and shall be binding
upon the parties hereto, and their successors and assigns, and is nol intended nor shall it be

construed to be for the benefit of any other party.

24. Dispute Reéolution:
| a. Good Faith Resolution Prerequisite to Mediation
In the event of a dispute arising out of the terms of, or pertaining
to, this Agreement, the parties shall negotiate in good faith for thirty (30) days before either party
may submit the matter to mediation. VCTC and FiHmoré agree that, in the evenl they are unable

to resolve any such dispute within thirty (30) days of the parties recognition of such dispule
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between them, they shall submit the matter at issue to mediation and that the methed and
procedure for such mediation shall be as hereinafter set forth in subsectioh c.
b. Mediation Prerequisite to Litigation
No party.may . undertake litigation. with reference to any such.. .
dispute until after the earlier of (1) mediation of thal dispute has occurred or (2) w-ritt;an notice of
refusal by one party to the other party of the noticing party’s refusal to submit to the decision of

the mediator ( as hereinafter defined).

GC. Methods and Procedures for Mediation
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