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BEFORE THE 
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__________________________________________ 

 
Financial Docket No. 35813 

 
FILLMORE & WESTERN FREIGHT SERVICE, LLC d/b/a 

FILLMORE & WESTERN RAILWAY, INC., 
a California Corporation 

v. 
VENTURA COUNTY TRANSPORATION COMMISSION,  

THE CITY OF SANTA PAULA, THE SANTA PAULA BRANCH LINE  
ADVISORY COMMITTEE 

__________________________________________ 
 

SUPPLEMENT ADDING EXHIBITS 6, 7, 8, 9, 10, 11 & 12 
AND A LIST OF PENDING ACTIONS 

TO EMERGENCY PETITION FOR 
DECLARATORY ORDER 

__________________________________________ 
 
 
 

 
 The Fillmore & Western Freight Service, Inc., (“F&W”), a rail carrier under 

the Interstate Commerce Commission Termination Act (49 U.S.C. §§ 10101-16106), 

hereby files this Supplement to its EMERGENCY PETITION FOR DECLARA-

TORY ORDER, filed March 28th 2014, adding Exhibits 6, 7, 8, 9, 10, 11 and 12 and 

a list of pending actions which were omitted from the original filing. 
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 Attached are true and correct copies of the following exhibits which were 

omitted from the original petition filed herein. 

1. June 25, 2001, Lease Agreement for Rail Services on the Santa 

Paula Branch (Exhibit 6). 

2. July 1, 2001, Sub-Lease Agreement between the FRDA and FWRR 

for the Santa Paula Branch (Exhibit 7). 

3. August 18, 2014, Lease with Option to Purchase between FRDA 

and FWRR (Exhibit 8). 

4. October 14, 2010 Letter from Darren Kettle unilaterally adjusting 

the monthly maintenance allowance (Exhibit 9). 

5.  May 14, 2013 Letter from Darren Kettle terminating the Direct 

Lease without cause. 

6. April 9th 2013 Letter from Darren Kettle embargoing the carrying of 

freight. 

7. Ventura County Transportation Commission, Plaintiff, v. Fillmore 

& Western Railroad, Inc., Case No. 56-2014-00449769-CL-UD-

VTA. 

 The following is the listing of pending matters omitted from the original filing 

of the petition herein. 
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1. Alfred Beserra, et al. v. Griffin Industries, et al., Case No. 56-2010-

00373718, filed May 13, 2010, pending before the Honorable Rebecca S. 

Riley (“Beserra”); 

2. Fillmore & Western Railroad, Inc. v. Ventura County Transportation 

Commission, Case No. 56-2013-00444877, filed November 18, 2013, be-

fore the Honorable Tari L. Cody, dismissed March 17, 2014;  

3. Ventura County Transportation Commission v. Fillmore & Western Rail-

way, Inc. (hereinafter, the “Unlawful Detainer Action”), Case No. 56-

2014-00449769, filed March 6, 2014, pending before the Honorable F. 

Dino Inumerable; and  

4. Fillmore & Western Railroad, Inc. v. Commissioners of the Ventura 

County Transportation Commission, et al., Case No. 56-2014-00450239, 

filed March 17, 2014, pending before the Honorable Rebecca S. Riley. 

  Respectfully submitted, 

 
 
    
  Ivan W. Halperin 
  Halperin Law Offices 

  1007 West 24th Street 
  Los Angeles, CA 90007- 1816 
  (310) 773-3494 
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  DONNA M. STANDARD  
  35625 E. Kings Canyon Rd.  
  Squaw Valley, CA. 93675  
  (559) 338-0111 
 
  Counsel for Petitioner Fillmore 
  & Western Freight Service, LLC 
 
 
Dated: April 14th 2014 
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Verification 

I, David Wilkinson, declare under penalty of perjury under the laws of the 

United States of America, that the foregoing is true and correct. Further, I state that 

I am the Chief Executive Officer of Fillmore & Western Freight Service, LLC and I 

certify that I am qualified and authorized to file this pleading. 

Executed at Fillmore, California on April 14th 2014. 

~-
David Wilkirison 

- 6-
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STATEMENT REGARDING SERVICE 

 I hereby certify that on this, the 14th day of April, 2014 I have served the De-

fendants in this proceeding with this document by United States Mail as follows: 

Charles A. Spitulnik and W. Eric Pilsk,  Esqs. 
KAPLAN KIRSCH & ROCKWELL LLP 
1001 Connecticut Avenue, NW, Suite 800 
Washington, D.C. 20036 
 
City of Santa Paula 
Judy Rice, City Clerk 
970 Ventura St.  
Santa Paula, CA. 93060 
 
Santa Paula Branch Line Advisory Committee 
Ventura County Transportation Commission 
Donna Cole, Clerk of the Board 
950 County Square Drive, Suite  
Ventura, CA. 93009 
 
 
 
    
  Ivan W. Halperin 
 
  Counsel for Petitioner Fillmore & 
  Western Freight Service, LLC 
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LEASE AGREEMENT

FOR RAIL SERVICES ON THE SANTA PAULA BRANCH

cb, _
Agreement made tIlis J5 day of ~ C)l .e__ 2001, by and between

the FILLMORE & WESTERN RAILWAY COMPANY ("Fillmore & Western"), a California

corporation, and Ihe VENTURA COUNTY TRANSPORTATION COMMISSION rVCTC-),

WHEREAS, VCTC owns a line of railroad fTom milepost 40320 at or near Montalvo,

California, to milepost 435,07 at or near Rancho Camulos, California ("Santa Paula Branch");

WHEREAS, Fillmore & Western desires to lease the segment of tile line between

milepost 405,31 at or near Montgomery Avenue in !he City of San Buenaventura and 435,07 at-
and other still and motion televiSion promotional activities, video-productions and any other still Of

Rancho Camulos, for still and motion picture production purposes, television filming, commercials

motion related media event, freight service, mail and express service, and for public/tourist,

excursions, charter and dinnerlTain operations; and

(

' WHEREAS, Fillmore & Western does not desire

carrier freight service on tt-.e Fillmore & Western Segment

to be obligated to provide common &

NOW, THERFFORE, IN CONSIDERATION of the mutual covenants herein and other good and

v.aluable consideration, receipt of which is acknowledged by the parties, the parties hereby agree.

1. Definitions:

"Effective Date" shall mean July 1, 2001.

"Execunon Date" shalf mean the date this Agreement is executed by the parties

bereto
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-Freight Service' shall mean 1he movement of bulk commodities (such as coal

and chemicals), automobiles or raw materials traditionally hauled by rail carriers

"Santa Paula Branch- shall mean the line of railroad from milepost 40320 at or

near Montalvo, California, to milepost 435,07 alor near Rancho Camuios, California, all as shown

on Exhibit A hereto,

Lease Property" shaUmean the Track. Track support Structures, buildings and

tile real property which comprises land lying within 15 feet of the centertine of any Track existing

on tile Santa Paola Branch line between milepost 405,31 and milepost 435,07, on the Effective

Date, reserving, however, for VCTC, its successors and assigns the right (consistent wilh the

rights herein granted) to construct, reconstruct, maintain and use future recreational trails, fiber

optic communication and pipeline facilities and appurtenances in. upon. over. under and along

said property. without unreasonable or substantial interference with tile operations of Fillmore &

vVestem or of Fillmore & \--Vestem 's sublessee and subject to the rights of existing tenants in

possession,

"lease Term" shall mean Ihe twenty {20} year period commencing from Ihe

Effective Date, subject to the biennial review of rents and rates described in Section 3b.

-Mail and Express Service" shall mean prerruum rail transportation service at
a

prernium rates - expedited, regularly scheduled train service at prices which are generally higher

than freight service - that is provided as an adjunct to Amtrak's passenger service,

"Maintenance' shall mean those activities required for continued basic operation

of track and Signal equipment for Fillmore & Western's uses and in accordance with applicable

regulations. 'Track work" under this item includes tightening track bolts. lifting and tarnping joints

to ad{ust cross level. switch adjustment and lubrication, operation of ballast regulators,

replacement of worn switch components. spot replacement of worn ties, spot replacement of

worn rails and weed abatement. "Signai work" under this item includes periodic inspections and

tests per FRAJPUC requirements and repair/ replacement of defective/damaged components.

"StiUand Motion Picture Production" shall include stiU and motion picture
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production, television filming, commercials and other still and moIion television promotional

activities, video production and any other still or motion related media events,

"Pubhc/Toerist Excursions" shall include public and priYate excursions,

recreational and dinner lTain operations and any promotional activities relate Ihereto.

"Taking'" shall mean the laking or condemnation of male!ially all of the Lease

Property by any competent authority at any time whie Ihis Agreement is in effect

"Track- shall inClude all appurtenances thereof, consisting of rail and fastenings,

switches and frogs,1complete bumpers, ties, ballast and roadbed,

"Track Support Structures- shall mean those properties necessary for use or

support of Track, including signals, lW.dges, aJlverts, other structures, tunnels, grading,

embankments, dikes, pavement and drainage facilities,

-Gross Revenue" shall mean tile total revenue collected by Fillmore & Western or

its sublessees in the form of fees, rents or any other basis of charges derived from projects using

any part of the Lease Property for Still and Motion Picture Production and for Public/T ourist

Excursions and shaff not be reduced by any expenses incurred by Fillmore & Western or any or

its sublessees except for contract fees paid by Fillmore & Western or any or its subleesses to a

third party and reimbursement revenues received by Fdlmore & Western or its subtessees.

2, Purpose and Scope of Lease:

The purpose of the lease is to permit Fillmore & Western and/or its sublessees

to use the Lease Property and Santa Paula Branch for Still and Motion Picture Production

purposes (including televtsion and video productions). PublicITourist Excursion purposes

(including charter and dinner train operations). freight services, and mail and express service,

subject to reservations described in Section 9c. as part of its efforts to further deveioo the toea!

economy The purposes outlined in this arttcie shall be limited to specific segments of track as

follows

• S!Jil and Motion Picture Productions - milepost 405.31 10 milepost 435 07

Pobhc/Tourisr Excursions - miJeposr 403.35 to milepost 414_45
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• Freight Services - milepost 414,95 to milepost 435.07

• Mail and Express Service - milepost 403,35 to milepost 435,07

VCTC, for consideration of the rents, covenants, and conditions herein contained

to be kept, performed, and observed by Fillmore & Western, does lease and demise the lease

Property (as herein defined) to Fmmore & Western, subject to all matters of record and the rights

of existing tenants in possession, and Fdlmore & Western does rent and accept Ihe lease

Property from VCTC,

3, Rental Payments:

a, Filmore & Western shall pay to VCTC as initial rental hereunder the sum

of Six Hundred Dollars ($600,00) monthly, FUlmore & Western shall also pay as Movie Rental to

VCTC a five percent (5%) fee for each day of Still and Motion Picture Production use of tile lease

Property, Fillmore & Western shall pay Base Rental and Movie Rental to VCTC within fifteen (15)

days of !he end of each month including with payment a statement detailing the number of days

of Still and Motion Picture Prooucnon during Ihe period. Timely payment of Base Rental and

Movie Rental is of the essence; VCTC may levee a one and one-halt percent (1 1/2%) late fee on

FiUmore & Western for each Ihirty (30) days lila! rental payments and production statements are

past due,

This initial rental rate shall be adjusted annually thereafter as follows:

The base for computing !he adjustment is the Consumer Price Index for Nt Urban Consumers

(1982-84 = 1000 for los ,I\ngefes - long Beach - Anaheim, California. published by the United

States Department of labor, Bureau of labor Statistics iindex"), which is published for the month

of July, 2001 ("Beginning Index").

If the Index published for the monlh of July prior to the adjustment date

("Extension Index") has increased over the Beginning Index, Ihe monthy rent for the following

year (until the next rent adjustment) shall be set by multiplying tile initial rent by a fraction, the

numerator of Which is the Extension Index and the denominator of which is the Beginning Index,

However, in no case shalilhe mcnthly rent be less tIlan the initial rent
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If the Index is changed so that tile base year differs from that used

above, the Index shall be converted in accordance with tile conversion factor published by the

United States Department of labor, Bureau of labor Stastics, If tile Index is discontinued or

revised during tile term, such other government index~tion with which it is replaced shall

be used in order 10 obtain substantially tile same result as would be obtained if the Index had not

been discontinued,

b. VCTC and Filfmo.-e & Western agree that tile rental rate shown in Section

3a be reviewed, and if deemed necessary, renegotiated and revised on a biennial basis, Rental

rate review may include, but is not limited to, consideration of a simple flat rate, percent of gross

receipt, fee per rider, or other appropriate measures, In the event VCTC and Fulmore & Westem

are unable to reach agreement regarding a rental rate, tile matter may be submitted to mediation

pursuant to tile applicable provisions of Section 24, If tile rental rate is revised, it shall be

memorialized through an amendment to trns Agreement. If a rental rate cannot be agreed upon,

even after mediation, this Agreement may be terminated in accordance with Section 15{b), ~

c, FillfT>O<'e& Western acknowledges and agrees !hat its obligation to pay

rent hereunder and tile rights of VCTC in and to such rent shall be absolute and unconditional

2nd shall not be subject to any abatement, reduction, set-off, ;defense, counter-cfaim or

recoupment ("Abatements"] for any reason whatsoever, including without limitation Abatements

due to any present or future claims of Fillmore & Western against VCTC under this Agreement or

otherwise.

4, Use of Premises:

a, Fillmore & Western shall have the right to use the Lease Property for any

lawful Still and Motion Picture Purposes (including television and video productions), any lawful

Public/Tourist Train Excursion use defined herein, freight services, and mail and express

services, but not to remove "Track or Track Support Structures."

b, Fillmore 8.Western shall maintain the Track and Track Support

5
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Structures from maepost 405,31 to miepost 435,07 to such standards as required for its uses and

in accordance with applicable regutatioos.

(1,) Filmore& Western shall be entitled to receive, aspart of its

maintenance allowance as defined below, any State or Federal Funds designated fOf' highway

grade crossing signal maintenance on !he lease Property,

(2,) ~e & Western shall receive a maintenance allowance in tile

lesser amount of One Hundred Seventy Thousand Dollars ($170,OOO) or the total of its grade

crossing signal maintenance funds and the annual income derived by VCTC fTom its property

leases at tile time of tile Effective Date of tIlis Agreement, excepting the revenues derived by

VCTC from FilImo.-e & Western tIlrough tIlis Agreement

c. In tile event that specific Track and Track Support Structures are

determined to need extensive replacement, beyond maintenance as defined in Section 1, VCTC

shall be responsibla for said replacement, Any and all replacement activities shall be undertaken

at the sole discretion of VCTC as funds may become available, It is understood by !he parties

that VCTC shall seek state and/or federal funds to the greatest extent possible for such work.

5, Conslruclion:

a, Permanent Imprflvements

Fillmore &. Western shall not have tile right to construct any additions or

improvements of a permanent nature on the Lease Property without prior specific written approval

in advance by VCTC, At such tirr... VCTC has authorized construction of any additions or

improvements, such construction shan be done in a good and workmanlike fashion. As such

additions or improvements are constructed, Fillmore &. Western shall be responsible for

maintaining them at a level adequate to support their reasonable use for tIleir expected useful life,

b. Temporary Improvements,

Fillmore &. Western shall have the right to construct any temoorarv

improvements necessary to use the premises for the uses permitted herein. provided. however,

said ternoorarv improvements shall be timely removed upon cessation of their use. In Ihe event

6
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that such improvements are not timely removed, VCTC shaH have tile right, in its discretion, after

written notice to Fdlmo.-e & Western, to remove such improvements and F~lmore & Western shall

be obligated to reimburse VCTC for aU costs incurred by VCTC in suo::h removaL In any event,

temporary improvements shall not impede vehicul",\ or pedestrian crossings at any public street

or other legal public or private crossing without written autllorization from VCTC and any

applicable permitting authority,

c. Easements and Dedications,

The parties recognize that in order to provide for the more orderly

development of the Lease Property it may be necessary, desirable 01' required that street, water,

sewer, drainage, gas, power line, and other easement and dedications, and simdar rights be

granted ar dedicated over Of within portions of tile lease Property, VCTC will give FUlmore &

Western timely written notice of all such requests, provided, however, that VCTC shall have the

sole discretion to consider such requests, to approve or reject proposals and execute and deliver

such documents, from time to time, and throughout the term of tIlis Agreement as may be

appropriate, necessary. or required by several governmental agencies and public utility

companies for the purpose of granting such easements and dedications, No such easement or

dedications, nor any construction in connection tIlerewith , shall unreasonably interfere with the

operations d'f Fillmore & Western or its sub-lessees hereunder,

d. Tille

Any parts installed. replacements made or addftons, improvements or

alterations to the Irack ana Irack Support Structures shall in each case be considered

accessions to the Track and Track Support Structures and title thereto shall be immediaiely

vested in VCTC without cost or expense to VCTC,

However, Fillmore & Westem's fixtures, machinery and equipment placed or

maintained on the Lease Property or propelled on rail shall be and remain the property of Fillmcre

& Western. If !he removal of same causes material damage to property of VCTC, Fillmore &

Westem shall pay the reasonable cost of repair.

7
Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 15 of 191



Fillmore & vrestem shall, within one hundred and e9ltY (180) days following

expiration of the lease Tenn. remove all of its property from 1he leased Property.

6, 1ndemnificaIion:

Rllmore & western agrees to investigate. release, defend, indemnify and hold

VCTC harmless [Tom and against any and all loss, damage, liability claims, demands, delriments,

costs, charges and expense (including attomey"s fees) and causes of action of whatsoever

character which VCTC may incur, sustain or to which VCTC may be subjected on account of loss

or damage to property Md loss of use tIlerof, or fur bodily injury to or death of any pe<sOIl5

[lI1duding, but not limited to the property, employees, subcontractors, agents and invitees of each

party hereto} arising out of or in any way connected wiIh the worK to be perfurmed or occupancy,

operation, maintenance, enjoyment 01' use of the Leese Property under lhis AQl'eement. except

such as shall have been occasioned by the negligence or other fault of VCTC,

7. Assiql1l11!!!!t, Subletting and Mortgaging:

a, Assignment by Rllmore & Western

This Agreement may not be assigned by FUlmore & Western without the

prior written consent of VCTe, In any event, no such assignment shall be valid unless tI1ere shall

be delivered to VCTC in due torm fur recording within ten (10) days after the date of tile

assignment (a) a duplicate original at tile instrument of assignment, and (b) an instrument

executed by tile a::;::;ignee expre:;::;ly aesurrnnq all of FiIlmo.-e & Western's duties, oblisations and

defaults under tIlis Agreement Upon any assignment of tilts agreement cmforming to tile terms

hereof, but not otherwise. the RUmore & Western shall be released fTom tile performance of

obligations tIlereafter to be performed by it pursuant 10tilts Agreement. except any obligation to

hold and apply monies held by the Fillmore & Western at the date of !he assignment, the

dispostion whereof is governed by tile terms of this Agreement, and except further any

unperformed obligation whidl shall have matured prior to such assignment Without limiting any

of tile foregoing, but in addition thereto, any assignment in contravention of tile terms hereof is
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void, and VCTC shall have avaIabIe to it all remedies set kx1I1 in this Agreement as well as any

other remedy at law or- in equily,

b. M~ of leasehold Interest

Fillmore & Western shaI ~ have Ihe right, at any time or from time to

time during Ihe lease Tenn. k) encumbet" Ihe leasehOld estate created by this Agreement by a

leasehold mortgage without Ihe prior written consent on VCTC,

c. SubIeIIDg by Fillmore & Western

FUlmore & Western shaDnot have Ihe right to sublet all or any part of the

lease Property ro.- any permiIfed 115¤ under Ihe !eons of this Agreement without the prio.- written

consent of VCTC.

B. limits on Use

a, During !he lease Term. !he lease Property shall be used by Fillmore &

Westem for !he use specified in Section 4 above and for no oChef' use or purpose, Fillmore &

Western shaD not use nor permit any other person to use the lease Property, or any part thereof,

in contravention of !he terms al!his Agreement or for any unlawful purposes, Fillmore & Western

shall at all limes during Ifle lease Term conform to, and cause all persons using or occupying

any part of the Lease Property by invitation of, under or by right of Fillmore & Western to comply

with all public laws, ordinances, rules, orders and regulations from lime to time applicable thereto

and regardless of when they become Of became effective. including willloot Hmttation, those

reiating to health, safety, noise, environmental protection, waste disposal, air and water quality,

and shalt furnish satisfactory evidence of such compliance upon request of VCTC, Fillmore &

Western sr.all not commit, nor allow any sub4essee to commit, any waste upon the lease

Property.

b. Indemnity for Violation of law

(1 ) Folmare & "'/estem convenants and agrees to release, defend,

indemnITY and save VCTC hanntess frOHI any tiC:1bdityI cost, expense, fines, penalties, damages.

or surcharges imposed for any violation of any and aD laws, ordinances, rules, orders and
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regulations applicable to the use and occupancy of the lease Property, Of' as lie result of any

discharge, leakage, spiUage, eonissiac, or pollution wt1etIler occasioned by neglect. omission Of

willful act of Fillmore & Western or any person upon the lease Property by license or invitation of

F~lmore & Western or holding or occupying tile same or any part tIlereof under or by right of

F~lmore & Western. regardless of wfleIher such liability, cost. expense, line, penally, damages, or

charge arises or is imposed during or after tile expiration of tIlis Agreement. provided the act

giving rise to same occurs during lie term hereof or any renewal or extension thereof,

(2) Uoewise, VCTC shall release, defend. indemnify, and save

Fillmore & Western t.armless from all such matters regardless of whether such liability, cost,

expense, fine, penalty, damages or charge arises or is imposed before, during or after the

expiration of this Agreement, provided Ihe act giving rise to same is caused Of' occasioned by the

neglect, omission or willful act of VCTC or any person (excepting Fillmoce & Western and persons

upon the lease Property by license or invitation of Fillmore & Western) upon the lease Property

by license or inviialion of VCTC,

(3) Filmore & Western shall have the right to contest by appropriate

legal proceedings, without cost (J(' expense to VCTC, the validity or application of any law,

ordinance or regulation of the nature herein referred to. If by the terms of such law, ordinance, or

regulations compliance tIlerewtttl may Ile legally held in abeyance witllout SUIljeGting'YCTC to

any liability of whatsoever nature fur Ihe failure to so comply therewith, compliance !herewith may

be postponed until the final detennination of such proceeding, Fillmore & Western, upon

commencing ~uch contest shall furnish to VCTC a document guaranteeing 1hat YCTC and

VCTC's interest in Ihe lease Property shall be released, defended and held harmless from any

penalty, damage, charge or daim resulting from such contest,

9. Conditions and Covenants:

All the provisions of this Agreement and any Riders or Amendments which
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are made a part of this Agreement shall be construed to be "conditions" as well as 'covenants" as

though tile words specificaly exp.-essing or impar1ing covenants and conditions were used in

each separate provi$ion.

a. Qualifications on Use
t_

This Agreement is su~ to the rights of existing tenants in

possession, Fillmore & Western accepts the lease Property flllduding VCTC-owned

Improvements) in their present condition wiIhout any representation 01' warranty by VCTC as to

1f1e condition of such Lease Property or Improvements, and VCTC shal not be responsible for

any defect or change of conditions in tile lease Property or such Improvements. any damage

occurring thereto or for the e:>dstenceof any violation of any municipal. county, stale or federal

law. order, rute, regL.1ation or ordinance,

b. WARRAN11ES AND REPRESENTATIONS,

FIllMORE & WESTERN UNDERSTANDS AND AGREES

THAT VCTC WJ<ES NO 'lVARHANTY NCR REPRESENTATlON CONCERNING WHAT. IF

/>NY, USE OF THE PREMISIES MAY BE MADE OF ANY GOVERNMENTAl JURISDICTION.

AGENCY OR ENTITY HAVING AUTHORITY OVER THE PREMISES, FIllMORE & WESTERN

SHALL BE SOLELY RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY

WITH THE REQUIREMENT OF EACH SUCH GOVERNMSrrAl ENTITY AND FOR FULL

COMPLIANCE WITH SUCH REQUIREMENTS, NO EMPLOYEE. REPRESENTATI'v'E OR

AGENT OF VCTC HAS ANY POWER OR AUTHORITY TO WNVE OR MODIFY THIS

PROVISION AND NO ORAL OR WRITTEN REPRESENTAnON BY ANY SUCH PERSON

SHALL EVER BE DEEMED TO CONSTITUTE A WANER OF THIS REQUIREMENT OR ANY

ESTOPPEL AGAINST VCTC,

C. VCTC Reservations

VCTC reserves for itself and Ihose to whom it grants such right,

Ihe right to: 1) construct. maintain and operate any existing and new and additional

communication facilites or pipeline upon. over and beneath the Lease Property. so long as the

exercise of such rights under this Agreement does not interfere witll the reasonable use of the

II
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lease Property by Filmore & Western as permitted herein; 2) construct, maintain and operate

any existing and new additional recreational trail facilities; and 3) operate teight and regular

passenger ra~sevices.

d. Riglt of Entry

VCTC 01" VCTC's agents, representelives Of' employees shall

have tile tight at reasonable limes to enter tile lease Property for tile ptJfpOSeS at inspecting,

determining whether provisions in this Agreement are being complied with, maDaining, repairing

or altering !he land, or showing tile lease Property to prospective lessees, purchasers,

mortgagees or benefi<:iar.es unde£ deed of trust

e. liens

Filmore & Western agrees and covenants to defend, indemnify

and held VCTC and tile Lease Property harmless from any mechanics' or materialmen's fiens

claimed by any person, firm or corporation employed by FUlmore & Western or Fillmore &

'vVestern's subtenants, In tile event of me filing at any such lien, Fillmore & Western shall cause

such lien to be released within live (5) days after VCTC's written notice to do so. Filmore &

Western shall indemnify and defend VCTC against aD liability, cost and expense (induding

attorney fees) incurred by VCTC as a result of any such lien .

•
10. Insurance:

While It.is Agreement is in effect Fillmore & Western shall furnish

evidence satisfactory to VCTC tIlat VCTC is named es an additional irniUred, meeting lIle

requirements stated below, in a form satisfactory to VCTC, Not later than thir1y (30) days prior to

me explratlon date of such coverege. Fiilmof"e & Westem shalf furnish VCTC with evidence

satisfactory to VCTC that me coverage has been or will be substituted for and will be effective

immediateiy upon such expiration_

a, liabUity:

Comprehensive general and automobile liability coverage shall:

il
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(1) have a combined sitlgle limit of not less than $5,000,000 per

•

0CCUITen<:e;

(2) name VCTC and Fillmore & Western as additional insureds

with respect to tile operalions of F~lmore & ~estem's sublessees;

(3) caver tile conttactual liability assumed by Fillmore &

Western's sublessees under this Lease;

(4) provide that tile insurer is not entitled to any conlribution

from insurance in effect for VCTC; and

(5) provide for at least len (10) days' notice to VCTC prior to

any olher canceOafion or mo<fdicatiOll of coverage,

Federal Employer's Liability Act or Wor1<ers Compensation

Insurance, as tile case may be, shan cover all persons employed by FUlmore & Western

or its agents in the conduct of its operations on the Lease Property and shall provide for a

waiver of any right of stlbrcgation against VCTC to the extent pennitted by law.

11. Coodemnation;

a, Total Taking

• In the event of a Taking, this Asreement shaDterminate on the

earlier of vesting, of title in, or the taking of possession by, !he condemnor.

In tile event of Taking. the award for !he land value and interest

Ihereon shall belong to VCTC, Under no circumstances shall Fillmore & Western be entitled to

any "bonus value" for any remaining unexpired Term of this Agreement

If tile values of tile respective interests of VCTC and RUmore &

Western have been separatety detenmined in Ihe proceeding for the Taking in accordance with

Ihis Section 11a,. then tile values so determined shall be conclusive upon VCTC and Fillmore &

Western. Otherwise the values shall be determined by agreement or, if they are unable to agree,

by arbitration under the terms of this Agreement

13
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b. Temporary Taking:

If all or part of the lease Property or of Fillmore & Western's

Interest under tt-,is .Aq-eernent is taken by any competent authority for its temporary use or

occupancy \Temporary Taking"), this Agreement shall not terminate and Filmore & Western

shaH continue to pay rent and other charges and to perform aft of its otller obflgations hereunder,

to the extent FiUmore & Western is not prevented from doing so by taking authofily. In !he event

of a Temporary Taking, Fillmore & Western shalt receive the entire award and shall, at its sole

expense, restore the lease Property as nearly as may be reasonably possible to theiI' COO<frtion

before taking; provided, however, tIlat if the Temporary Taking extends beyond the expiration of

the Agreement Term, tile award shalt be apportioned between VCTC and Fillmore & Western as

of tile date of expiration, after YCTC shall have received the entire portion of the award

necessary to repair and restore physical damage to tile lease Property and return it to its

condition before the Temporary Taking,

12, late Payments:

Falmore & Western shall pay VCTC an administrative charge of one and

One-haff percent (1-112%) per month or the highest amount permitted by law, whichever is lower,

for any amount due hereunder which remains unpaid after tflirty (30) days fTom !he date such

amount becomes payable,

13, Default

FiUmor-e & Western shalf be in default under this Agreement (1) if Fillmore

& Western fails to pay the Base Rent and Movie Rent when due and such fanure continues for a

period of more tflan fifteen (15) days, (2) if RUmore & Western fails to cure the breach of any

provision of this ....greement within thirty (30) days after notice from VCTC or to commence and

diligently pursue the cure of such abreacn if the breach cannot be cured within thirty (30) days;

(3) if Fillmore & Western is adjUdged bankrupt or becomes insolvent or seeks general debtor

1"-
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relief by extrajudicial means Of if any action or proceeding for debtor relief of FiHmore & Western

is commenced by FiIImof'e & Western,

If Fdlmore & Western fails to CUTe a default within tIlirty (30) days notice

from VCTC to do so and F~lmore & Western does not present a restoration plan wiIhin forty-five

(45) days of such notice, VCTC shall have the f.ght, Without further notice and in addition to any

other remedies VCTC may have in law or in equity, to terminate this Agreement IOrthwith and kJ

retake possession of the lease Property and Filmore & Western shan be obligated to reimburse

VCTC for all expenses inaJrred by VCTC in retakir.g possession. incItKfmg wiIhout limitalicn,

repairs and restoration of tile Lease Property to !he condition it was at the execution of this

Agreement and attorneys fees and costs,

14, Nonwaiver:

VCTC's failure to enforce or exercise itS rights under any term. condition

or covenant of this Agreer..ent shan not be construed as a waiver of the breach of any olher or

further rights or term, covenant or condition of tile same or other nature. Acceptance of rent shall

be deemed a waiver of VCTC's rights to terminate this Agreement as provided herein, regardless

of wflen accepted.

15, Termination or Expiration:

a, General:

Termination or expiration of this Agreement shall not release

either party from lts obligations regarding an event which occurred prior to such termination Of

expiration, If Fillmore & Western fails to surrender possession of the Lease Property upon

termination of tIlis Agreement, VCTC shall have the right, to Ihe extent permitted by law, to re-

enter tile Lease Property and remove Fillmore & vveatern and any person or entir-j"claiming

itlrough Fillmorg & Western from the lease Property.

15
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b. Notice of Termination

Either party may termi1ate Itlis Agr-eement. with cause, upon a

six (6) month written notice of termination given to the cAher party per Section 21 below,

c, Surrender of Premises

Upon !he expiratioll or termination of the lease Tarm, Fillmore &

Western, without further notice, shall deliver up to VCTC !he possession of !he lease Property,

Up<:m!he failure or refusal of FiIImcxe & Western to remove from the lease Property, as provided

in Section 5d., aU personal property owned by FUlmore & Western, (a) said personal property

shaH Ihereupon, at the option of VCTC become the sole property of VCTC, or- (b) if VCTC SO

elects it may remove from Ihe lease Property personal property owned by FilllTlOf'e & Western,

and VeT C may also restore 1he lease Property substantially 10the condition in which it existed at

Ihe time Fillmore & Western took possession, all at tile expense of Filmore & Western, which

expense Fillmo.-e & Western agrees to pay upon demand, or (c) VCTC at its sole option may

elect mat this Agreement with aU terms conlEined herein, including payment of Base RenlEl for

failure to vacate on time may remain in effect until Fillmore & Western's personal property is

removed and Ihe lease Property is restored to VCTC, In the event of such fadure or refusal of

FUlmore & Western to surrender possession of tile Lease Property, VCTC shall have !he right to

re-enter upon the Lease Property and remove Fillmore & Western, Of" any person, firm or

corporation claiming by, through or under FHlmore & Western, Itlerefrom.

16. Attorney's Fees:

If either party takas any steps or brings an action to compel performance

of or to recover for breach of any term of lt1is Agreement, including wilhout limitation mediation or

arbitration, Ihe losing party shall pay !he reasonable attorney's fees of Ihe prevailing party, in

addition to the amount of any judgment and all costs.

j 7 . Entire Agreement:

The contents of tfltS Agreement are the entire agreement between the
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pariies and Supersede all written or oral communications between tile parties prior to its

execution.

This Agreement shall not be modified except by tile written agreement of

the parties.

Subject to Section 7 and 8, this Ageement shall be binding upon the

heirs, represernatives, successors and assigns of the parties respectively,

18, Warranties of FilirTlOf'e & Western:

Fillmore & Western warrants, at the Elfeclive Date that

a, n is a California Corporation validly existing and organized

uneer tile laws Of the State Of CalifOrnia;

b. This Agreement will not be rendered voidable nor unenforceabfe

by reason of any provision of, or lack of consent under, any indenture, agreement Of' instrument to

wbch Fillmore & Westarn is bound as a party' or bound by any ordinance,

c: The signatory hereof on behalf of F~lmore & Western has been

duly and fUlly authorized to execute this A.greement on behalf of Fillmore & Western,

19, Warranties ofVCTC:

VCTC warrants at the Effective Date ~ has fUll power to lease tile Lease

Property to Fillmore &0 Western

20. Applicable Law:

This Agreement shall be governed by and construed in accordance with

the laws of the State of California,

21. Notices:

Notices under this Agreement by one party to Ihe other shall be in writing

and deiiver ed or mailed, postage prepaid, to:

17
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VCTC:

Executive Oi.-ector

Ventura Coonty T ranspor1alion Convnission

950 County Square Drive, Suite 207

Ventura, CA 93003

Fillmore & Western:

David Wdkinson, President

Filmore & Western

351 Santa Clara Avenue

Fillmore, CA 93015

The parties may change addresses for receipts of notices by directing such changes to tile other

party. Notices giVen pursuant to this ,A_greement shall be deemed received at tile time of delivery

if delivered and on the tiM (5"') day after Ihe date postmarked if sent by !he United States man.

I

22, Severability

If any paragraph, sentence, clause, phrase or word shall become witllout

full effect due to any legal interpretation, judicial decision, operation of law or otherwise, U,tl

balance of this Agreement shall remain in full force and effect

23, Assignment Successors:

Ttus Agreement is intended solely fer the benefit of and shalf be binding

upon the parties hereto, and their succes1a,..~ and assigns, and is not intended nor shall it be
iconstrued to be for the benefit of any other P'1!1Y

i8
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24, Dispute Resolution:

a, Good Faith Resolution Prerequisite to Mediation

In tile EM!flt of a dispute arising out of the terms of, or pef1aining

to, tills Agreement, the parties shall negotiate in good faith fOr thirty (30) days before either party

may submit the matter to non-binding mediation, VCTC and Filmore & Western agree Ihat, in the

event they are unable to resolve any such dispute within thirty (30) days of the parties recognition

of such dispute between them, they shall submit tile matter- at issue to mediation and IIlat the

metllod and procedure for such mediation shall be as hereinafter set iJr1h in subsection c.

b. Mediation Pre.-equisite to litigation

No party may undertake litigation with reference to any such

dispute until after Ihe earlier of (1) medialioo of tnat dispute has occurred or (2) written notice of

refusal by one party to tile other party of the noticing party's refusal to submit to the decision of

!he mediator ( as hereinafter defined),

e. Methods and Procedures lor Mediation

Mediation shall be subject to It:-e following methods and

procedures:

(1 ) A party dissatistied with the results of negotiation

between tile parnes may, after Ihe conclusion of the thirty-day period described atJove in

subsection a, give notice to the other party of its request to submit the matter to mediation,

(2) The parties hereby agree that they shall submit any

matter ejected tor meotanon to (a) a retired judge of the Superior Court of the County of Ventura

agreed upon by all parties, or (b) in Ihe event that a retired judge is not available or satisfactory to

all parties, to such other mediator as all parties may agree (the "Mediatm"),

(3) The parties hereby agree to equally share the fees and

costs incurred by the mediator, with each party bearing irs own costs of preparation and

presentation of !he matter to !he Mediator

(4) 'Trot: Mediator shall have !he authority to call such

witnesses as he or she deems appropriate to the matter submitted to him or her, to take

;9
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SUB-LEASE AGREEMENT FOR THE SANTA PAULA BRANCH

This Agreement is made this ?7day of k ~vewLe If ,1996, by and

between the CITY OF FILLMORE REDEVELOPMENT AGENCY ("Fillmore"), a local

government agency of the State of CaHfomia, and FILLMORE & WESTERN RAlLWAY

COMPANY, a Caifomia corporation, in contemplation of the following facts:

A. The Ventura County Transportation Commission ey9I(£, owns a line of

railroad subject to the Interstate Commerce Act, from milepost ~3~'iif or near MomalV:o,

California, to milepost 431.59 at or near Piru, CaHfomia ("Santa Paula Branch");

B_ Finmore has, concurrontly with or shortfy before entering Into this Agreement,

executed a certain "Lease Agreement for the Fillmore segment of the Santa Paula Branch" with

the Ventura County Transportation CommiSSion ("VCTC") for the use of a portion of a line of

railroad owned by VCTC and subject to the Interstate Commerce Act, from,milepO$[~

or near 8th Street in Santa Paula, Cafifomia.ap~~S9.!t or near !"iru, Califomia

,Fillmore Segment");

C. ltiIblJo'!!J has leased the Fillmore Segment from VCTe for any IawfuLSfill:MaJ'

Malioa Picture P'!_fPOS" and for any lawful Pu6iclTouri${ Trillo EX_pursjpnsJ

D. Fillmore desires to afford the use of the Fillmore Segment to Fillmore &

Western Railway Co. for the same purposes and upon substantially the same terms and

conditions as oblige Fillmore under the said Lease Agreement;

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants herein enlered

into, the parties hereby agree:

1. General Provisions:

Excepting as otherwise specifically provided in this Agreement, Fillmore &

Western Railway Co. shall during the term of this Agreement warrant, agree to, perform,

(&ll,u.06

!1.27.96
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observe and refrain from doing all those promises and acts to be performed by and matters

prohibited to Fillmore under the terms of the said Lease Agreement dated November 13. 1996

between VCTC and Fillmore, the intent of !he parties hereto being that FiUmare shall be fully

and completely retieved by Fillmore & Western Railway eo. of all of the obfigations of Fillmore

according to that Lease Agreement To thai end, Fillmore & Western Railway Co. shall, with or

without demand from Fillmore, defend and hold Fillmore harmless from and against any and all

claims, liabifrties, actions, and causes of action, whether or not well founded, which shall be

brought or threatened against Fillmore or any of its officers, agents or employees by VCTC or

any other person or entity to enforce or interpret or construe the lerms of the said Lease

Agreement or in any way pursuant to its provisions. A copy of said Lease Agreement is

attached to this Agreement and by this reference incorporated herein in all its particulars.

2. Definitions:

"Execution Date' shall mean the date this Agreement is executed by the parties

hereto.

'Fillmore segment" ,shall mean that portion of the Santa Paula Branch between

milepost lW5~of~ear 6th..Street'iri .santa Pauli and milepostjUj';SIOfiic"M

"~anta Paula BrancW shall mean the Ine of railroad from milepost ~ lit-Of"

Rar Montabtp, Cafifomia, to milepost 43l.:ig at Or o~r f!ru •.ejttifl'_mi

'Lease Property" shall mean the Track. Track Support structures, buildings and

real property which comprises land lying within 15 feet of the centerline of any l@!i!t'!!il!!iJ:i9'<! .

\he~Fillmore 'se_glJlent gn the ExecutiO!l Oat", reserving, however, for VCTC, its successors and

assigns the right (consistent with the rights herein granted) 10 construct, reconstruct, maintain

and use futUre fiber optic communication and pipeline facilities and appurtenances in, upon,

over, under and along said property, without unreasonable or substantial interference with the

operations of Fillmore or of Fillmore's sublessee and subject to the lights of existing tenants in

possession.

"Lease Term" shall mean the twenty (20) year period beginning on July 1, 1996,

f&wrr.QQ
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subject 10 the biennial review of rents and rates described in Section 3b.

"Maintenance" shaH mean those activities required for continued basic operation

of track and signal equipment. Track. work. under this item includes lightening track bolts, ifling

and tamping joints to adjust cross level, switch adjustment and lubrication, operation of ballast

regulators, replacement of worn switch components, spot replacement of worn ties, and spot

replacement of worn rails. Signal work. under this item includes periedic inspections and tests

per FRAIPUC requirements and repair/replacement of defective components.

"Still and Motion !"icture !"reduction" shall include still and motion picture

production, television filming, commercials and other still and motion television promotional

activities, video productions and any other still or motion related media events.

'PubUclTourist Excursions' shall include pubic and private excursions,

recreational and dinner train operations and any promotional activities related thereto.

"Taking" shall mean the taking or condemnation of materially an of the Lease

Property by any competent authority at any time while ihis Agreement is in effect.

"Track" shaD include aUappurtenances thereof, consisting of rail and fastenings,

switches and frogs complete, bumpers, ties, ballast and roadbed.

"Track Support SirJctures' shall mean those properties necessary for use or

support of Track, including signals, bridges, culverts, or other structures. tunnels. grading,

embankments, dikes, pavements, and drainage facilities.

3. Purpose and Scope of Lease:

The purpose of this lease is to permit Fillmore & Western Railway Co. to use

the Lease Property for Still and Motion Picture Production purposes and for Publici Tourist

Excursion purposes, subject to reservations described in Section lie, as part of the efforts of

Fillmore to further develop the local economy. For purposes of promoting the local economy,

for the term of this Lease Agreement, Fillmore & Western Railway eo. agrees to headquarter its

operations and equipment in the eity of Fillmore and to promote and support the City of

f&wrr.06
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Fillmore and its business establishments in its business activities.

4. Demise and License:

FiRmore, for and in consideration of the rents, covenants, and conditions herein

contained to be kept, performed, and observed by Fillmore & Western Railway Co., does lease

and demise to Fillmore & Western Railway eo. for the Lease Term, subject to all matters of

record and the reservations of VCTC under its Lease Agreement with Fillmore, and Fillmore &

Western Railway Co. does rent and accept from Fillmore the Lease Property.

5. Rental Payments:

a. Effective November 1, 1996, Fillmore & Western Railway eo. shall pay

as initial rental hereunder Six Hundred Dollars ($600.00) monthly, plus Twenty-Five Cents

($0.25) per each paid adult passenger and Fifteen Cents ($0.15) per each paid juvenile

passenger (under age sixteen [16) ("Base Rental). Fillmore & Westem Railway Co. shall also

pay as Movie Rental to Fillmore the sum of $500 per day for each day of Still and Motion

Picture Production use of the Lease Property. Fillmore & Waslem Railway Co. shall pay Basa

Rental and Movie Rental to Fillmore within fifteen (15) days of the end of each month including

with payment a statement detamng the number of passengers (paid and unpaid) and the

number of days of Still and Motion Picture Production during the period.

This initial rental rate shaH be adjusted annually on July 1, thereafter as follows:

The base for computing the adjustment is the Consumer Price Index for All Urban eonsumers

(1982--84 = 1000 for Los Angeles-Long Beach-Anaheim, California, published by the United

States Depa.-tment of Labor. Bureau of Labor Statistics ("Index"), which is published for the

month of May, 1996 ("Beginning Index").

If the Index published for the month of May prior to the adjustment date

("Extension Index") has increased over the Beginning Index, the monthly rent for the following

year (until the next rent adjustment) shall be sel by multiplying the initial rent by a fraction, the

numerator of which is the Extension Index and the denominator of which is the Beginning Index.

f&wrr.06
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However, in no ease shall the monthly rent be less than the initial rent.

If the Index is changed so that the base year differs from that used above, the

Index shall be converted in accordance with the conversion factor published by the United

States Department of Labor, Bureau of Labor Statistics. If the Index is discontinued or revised

during the term , such other government index or computation with which it is replaced shaH be

sued in order to obtain substantially the same result as would be obtained if the Index had not

been discontinued.

b. Fillmore and Fillmore & Westem Railway Co. agree that the rental rate

shown in Section Sa shall be reViewed, and if deemed necessary, renegotiated and revised on a

biennial basis. Rental rate review may Include, but is not .mited to, consideration of a simpJe

flat rate, percent of gross receipts, fee per rider, or other appropriate measures. In the event

Fillmore and Fillmore & Westem Railway Co. are unable to reach agreement regarding a rental

rate, the matter may be submitted to mediation pursuant to the appficable provision of Section

26. If the rental rate is revised, it shall be memorialized through an amendment to this

Agreement. If a rental rate cannot be agreed upon, even after mediation, this Agreement may_--------- -~.-.- - -~-..- - ~.---~--.---_
be terminated in accordance with Section 19(1)).

c. Fillmore & Western Railway Co. acknowledges and agrees that its

obligation to pay Base Rental and Movie Rental hereunder and the rights of Fillmore in and to

such rent shall be absolute and unconditional and shall not be subject to any abatement,

reduction, set-off, defense, counterclaim or recoupment ("Abatements") for any reason

whatsoever, including without "mitation Abatements due to any present or future claims of

Fillmore & VVestem Railway Co. against Fillmore under this Agreement or otherwise ..

d. Fillmor-e & Western Railway Co. recognizes and understands that this

Agreement may create a possessory interest subject to property taxation and that Fillmore 8.

Western Railway Co. may be subject to the payment of property taxes levied on such interest.

Fillmore & Western R.ailway Co. shall pay all real and personal property taxes and assessments

appucable to the Lease Property and to the personal property thereon.

f8c.v:T.06
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e. It is the intention of the parties that Fillmore shall receive the Base

Rental and Movie Renlal free from all taxes, charges, expenses, costs, and deductions of every

description, which are specified in this Agreement as being the obligation of Fillmore & Western

Railway Co..

t. Fillmore shall have the right to inspect and audit the records of Fillmore

& Western Railway Co. relating to the calculation of Base Rental and MIMe Rental Payments.

g. Fillmore & Westem RailWay Co. agrees to use forms reviewed and

approved by Fillmore for purposes of ealculation of Base Rental and Movie Rental.

h. With respect to the PUReHASE AND SALE AGREEMENT, SANTA

PAULA AND VENTURA BRANeHES, between Southem Pacific Transportation Company as

Seller and Ventura eounty Transportation Commission as Purchaser, Article 6: Reservations

Paragraph 6.2 Income from Certain Leases and Other Agreements, the parties agree that the

conditions set forth in the above referenced paragraph do not apply to this Agreement.

6. Use of Premises:

a. FiUmore & Western Railway Co. shall have the right to use the Lease

!"roperty for any lawful Still and Motion Picture Purpose and for any lawful PublicfTourist Train

Excursion use defined herein. but not to remove the Track or Track Support structures. as

itemiZed on Exhibit "A" attached hereto, entitied "Inventory of Track and Track Support

Structures' unless specifically authorized to do so in writing by Fillmore.

b. Fillmore & Western Railway Co. ~ meintain at'.~ .l!ole expense-th'" #

Track ana Traek.Structure" to such standards as required for its uses and in accordance with

applicable regulations including, but not limited to, applicable regulations of the California Public

UtIlities Commi~sion and Federal Regulations. Any materials used to replace defective

components of the Track or the Track Support Structures shall be of the same or superior type

and quaHtyas that being replaced.

c. In the event that specific Track. and Track Support Structures are

determined to need extensive refurbiShment or replacement. beyond Maintenance as defined in

f£wrr.06
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Section 2, VCTe shan be responsible for said refurbishment or replacement. Fillmore &

Westem Railway Co. acknowledges that any and all refurbishment Of replacement activities

beyond Maintenance shall be undertaken at the sole discretion of VCTC as funds may become

available and Fillmore shall not be responsible whatsoever to undertake any refurbishment,

replacement or Maintenance activities.

7. Construction:

a. Permanent Improvements.

Fillmore & Western Railway Co. shall not have the right to construct

any additions or betterments of a permanent nature on the Lease Property without specific

written approval in advance by Fillmore.

b. Temporary Improvements.

Fillmore & Western Railway Co. shall have the right to construct any

temporary improvements necessary for the use of the Leased Property as permitted herein,

provided, however, said temporary improvements sha!l be promptly removed upon cessation of

their use.

c. Easements and Dedications.

The parties each recognize that in order to provide for the more orderiy

development of the Lease !"roperty it may be necessary, desirable or required that street, water,

sewer, drainage, gas, power line, and other easements and dedications, and similar rights be

granted or dedicated over or within portions of the Lease Property. Fillmore will give Fillmore &

Western Railway eo. timely written notice of all such requests, but VCTC under the terms of its

Lease Agreement with Fillmore, may continue to consider such requests, have sole authority to

approve or reject proposals and execute and deliver documents, from time to time, and

throughout the term of this Agreement as may be appropriate, necessary, or required by several

governmental agencies and public utility companies for the purpose of granting easements and

dedications. No such easement or dedication, nor any construction in connection therewith

f&wrr.1J6
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shall unreasonably interfere with the operations of Fillmore & Western Railway Co..

d. TItle.

Any parts installed, replacements made or additions, improvements or

alterations to the jxlSiinij':;[(aCk andJ:raek...s:iijlport$liilliitlKes-sliall in each case be considered

accessions to the Track and Track Support Structures and title thereto shall be immediately

vested in VCTC without further cost or expense to veTe or FiUmore.

::;Ji'ajMgeJ(i,e. new sidings, yard or shop trackage} ~~ to thE; original Tra~ and Track

Support Structures by Fillmore & Western Railway Co. shaU r_emainthe property of Fillmore &

~em Railway Co. and shall not be considered accessions to the Track and Track Support

Structures and title shall not be vested in VeTC unless FiUmore & Western Railway Co. receive

@.Ie eampenSlitlon.

However, FiUmore & Westem Railway Co. 's fixtures, machinery and

equipment placed on or maintained on the Lease Property or propelled on rail shall be and

remain the property of Fillmore & Westem Railway Co. unless the removal of same causes

material damage to property of VCTC or of Fillmore, in which event Fillmore & Westem Railway

eo. shall pay the reasonable cost of repair.

At the termination of the Lease Term, Fillmore & Western Railway Co.

shall, within One Hundred Eighty {1.8Q).jIa~ foUowing', remove at Fillmore & Western Railway

Co.'s sole expense, all of its property from the Lease Property.

8. Indemnification:

a. Fillmore & Westem Railway Co. shaD investigate, release, defend,

indemnify and hold VCTC and Fillmore harmless from and against any and an loss, damage,

liabirrty claims, demands, detriments, costs, charges and expense (including attorney's fees)

and causes of action of whatsoever character which VeTC or Fillmore, or both, may incur,

sustain or be subjected to on account of loss or damage to property and loss of use thereof, or

for bodily injury to or death of any persons Oncluding, but not Amited to the property, employees,

subcontractors, agents and Invitees of VCTC and of each party hereto) arising out of or in any

f&:wrr_06
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way connected with the work to be performed or occupancy, operation, maintenance, enjoyment

or use of the Lease Property under this Agreement, except such as shall have been occasioned

by the negigence or other fault of VCTC or Fillmore.

9. Assignment, Subletting and Mortgaging:

a. ASSignment by Fillmore & Western Railway Co ..

This Agreement may not be assigned by Fillmore & Western Railway

Co. without the prior written consent of Fillmore. The assignment shall not be valid unless there

shall be delivered to Fillmore in due form for recording within ten (10) business days after the

date of assignment (a) a dupUcale Original of the instrument of assignment, and (b) an

instrument by the transferee expressly assuming an of Fillmore & Western Railway eo.'s

obligations and defaults under this Agreement. VWhout Umiting any of the foregoing, but in

addition thereto, any assignment in contravention of the terms hereof is void, but this shall not

impair any remedy of Fillmore because of Fillmore & Western Railway Co. 's having engaged in

an act prohibited by the terms hereof.

b. Mortgage of Leasehold Interest.

Fillmore & Westem Railway eo. shall not have the right, at any time or

from time to time during the Lease Tenn. to encumber the leasehold estale created by this

Agreement by a leasehold mortgage without the prior written consent of Fillmore, and any

attempt by Fillmore & Westem Railway eo. to do so without such consent shall be absolutely

void and without effect.

c. Subletting by Fillmore & Western Railway Co ..

Fillmore & Western Railway Co. shall not have the right, Without prior

written consent of Fillmore, to sublet a part of the Lease Property.

10. limits on Use:

a. During the term af this Agreement the Lease Property shaH be used by

Fillmore & Western Railway eo. for the use specified in Section 6 above and for no other use or

purpose. Fillmore & Western Railway Co. shall not use nor permit any other person to use the

f&wrr.Q6
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Lease Propet\'t, or a"'l part thereof, for any unlawful purposes. Fillmore & Western Railway Co.

shall at all times during said term conform to, and cause all persons using or occupying any

part of the Lease Property and Improvements by invitation of, under or by right of Fillmore &

Western Railway Co. to comply with, aft pubfic laws, ordinances, rules, orders and regulations

from time to time app5cable thereto regardless of when they become or became effective,

including without Umitation, those relating to health, safety, noise, environmental protection,

waste disposal, and air and water quality, and shall fumish satisfactory evidence of such

compliance upon request of Fillmore. FiUmore & Western Railway Co. shall not commit, nor

allow any sublessee to commit, any waste upon the L.ease Property.

b. Indemnity for Violation of Law.

(1) Fillmore & Western Railway Co. covenants and agrees to

release, defend, indemnify and save Fillmore and VCTC harmless from any Hability, cost,

expense, fines, penalties, damages, or charges imposed for any violation of any and all laws,

ordinances, rules, orders and regulations applicable to the use and occupancy of the Lease

Property, or as the result of any discharge, leakage, spillage, emission or poRution whether

occasioned by neglect, omission Of willful act of Fillmore & Western Railway Co. or any person

upon the Lease Property by 5cense or invitation of Fillmore & Western Railway Co. or holding

or occupying the same or any part thereof or by right of Fillmore & Western Railway Co.,

regardless of whether such Rability, cost, expense, fine, penalty, damages or charge arises or is

imposed during or after the expiration of this Agreement, provided the act giving rise to same

occurs during the term hereof or any renewal or extension thereof.

(2) Likewise, Fillmore covenants and agrees to release, defend,

indemnify and save Fillmore & Western Railway Co. harmless from any Hability, cost, expense,

fines. penalties, damages, or charges imposed for any violation of any and all laws, ordinances,

rutes, orders and regulations appHcable to the use and occupancy of the Lease Property, or as

the result of any discharge. leakage, spillage, emission or pollution whether occasioned by

negiect. omission or willful act of any predecessor entity or any person upon the Lease Property

fkwrr.06
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by license or invitation of predecessor entity Of holding or occupying the same or any part

thereof Of by right of predecessor entity, regardless of whether such liability, cost, expense, fine,

penalty, damages or charge arises or is imposed during or after the expiration of this

Agreement, provided the act giving rise to same occurred prior to October 31, 1996.

(3) Fillmore & Western Railway Co. shall have the right to contest

by appropriate legal proceedings, without cost or expense to FiDmore, the va.dity or appacanon

of any law, ordinance or regulation of the nature herein referred to. If by the terms of such law,

ordinance, or regulations compUance therewith may be legally held in abeyance without

subjecting Fillmore to any lability of whatsoever nature for the failure to so comply therewith,

compliance therewith may be postponed until the final determination of such proceeding.

Fillmore & Western Railway Co., upon commencing such contest shall fumish to Fillmore a

document guaranteeing thai Fillmore and Fillmore's interest and VCTC and VCTC's interest in

the Lease Property shall be saved harmless from any penalty, damage, charge or claim

resulting from such contest.

(4) Fillmore and VCTC shall have the right to contest by

appropriate legal proceedings, without cost or expense to FiUmore & Western Railway co., the

validity or application of any law, ordinance or regulation of the nature herein referred to. If by

the terms of such law, ordinance, or regulations compftance therewith may be legally held in

abeyance without subjecting Fillmore & Westem Railway Co. to any Nabiity of whatsoever

nature for the failure to so comply therewith, compliance therewith may be postponed until the

final determination of such proceeding. Fillmore and VCiC, upon commencing such contest

shall furnish to Fillmore & Western Railway Co. a document guaranteeing that Fillmore &

Western Railway Co. and Fillmore & Western Railway Co.·s interest in the Lease Property

shall be saved harmless from any penalty, damage, charge Of claim resulting from such contest.

11. Conditions and Covenants:

All of the provisions of this Agreement and any Riders which are made a part of

this Agreement shail be construed to be 'conditions" as well as 'covenants" as though the

f&-.nr.06
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words specifically expressing or imparting covenants and conditions were used in each separate

provisions.

a. QuaNfications on Use.

This Agreement is subject to the right of existing tenants in possession.

Fillmore & Western Railway Co. accepts the Lease Property Qncluding VeTe owned and other

existing improvements) in its present condition without any representation or warranty by

Fillmore as to the condition of such Lease Property or Improvements, and Fillmore shall not be

responsible for any defect or change of condition in the Lease Property or such Improvements,

any damage occurring thereto, or for the existence of any violation of any municipal, county,

state or federal law, order, rule, regulation or ordinance.

b. Fillmore & Western Railway Co. UNDERSTANDS AND AGREES THAT

FILLMORE MAKES NO WARRANTY OR REPRESENTATION CONCERNING WHAT, IF ANY,

USE OF THE PREMISES MAY BE MADE UNDER THE REQUIREMENTS OF ANY

GOVERNMENTAL. JURISClCTlON, AGENCY OR ENTITY HAVING AUTHORITY OVER THE

PREMISES, INCLUDING THE CITY OF FILLMORE AND ITS ASSOCIATED AGENCIES AND

DEPARTMENTS. Fillmore & Western Railway eo. SHALL BE SOLELY RESPONSIBLE FOR

DETERMINING WHAT IS NECESSARY TO COMPLY IMTH THE REQUIREMENT OF EACH

SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPUANCE VIIlTH SUCH

REQUIREMENTS. NO EMPLOYEE, REPRESENTATlVE OR AGENT OF FILLMORE HAS

ANY POWER OR AUTHORITY TO WAIVE OR MODIFY THIS PROVISION AND NO ORAL OR

WRITTEN REPRESENTATION BY ANY SUCH PERSON SHALL EVER !!IE DEEMED TO

eONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY ESTOPPEL AGAINST

FILLMORE OR THE CITY OF FILLMORE.

C. VeTC Reservations.

Fillmore & Westem Railway eo. acknowledges that VCTe has reserved

for itself and those to whom it grants such right, the righl to: 1) construct, maintain and operate

any existing and new and additional communication facilities or pipeline upon, over and beneath

f&wrr.06
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the Lease Property, so long as the exercise of such right does not unreasonably interfere with

Fillmore's rights under its Lease Agreement with VCTC: 2) construct, maintain and operate any

existing and new and additional recreational trail facilities; an 3} operate f£eigfit and I'efluliir

passenger fail services on the Fillmore segment.

d. Right of Entry.

Agents, representatives or em ees of Fillmore and VCTC shall have

the right at reasonable times to enter the Lease Propertyl for the purposes of inspecting,

determining whether provisions of this Agreement and ot~er Agreements applicable to the

Lease Property are being complied with, and for maintaining, repairing or altering the land, or

under deed of trust.

showing the Lease Property to prospective lessees, purc~asers, mortgagees or beneficiaries

e. wens.

Fillmore & Western Railway Co. ,graes and covenants to hold Fillmore

and the Lease Property harmless from any mechanics' o! materialmen's liens claimed by any

person, firm or corporation employed by Fillmore & w..st"m Railway Co.. In the event of the

filing of any such ien, Fillmore & Western Railway Co. sl1all cause such lien to be released

within live (5) business days after Fillmore's wr_n notic, to do so. Fillmore & Western

Railway Co. shall indemnify and defend Fillmore and vcjc against all fiabilily, GOSt and

expense (Including attorney fees) incurred by VCTe or FiUmore as a result of any such Hen.

12. Insurance:

While this Agreement is in effect, Fillmore! & Western Railway Co. shall furnish

evidence satisi'aetery to FiRmore that both VCTC and Fillmore are named as additional insureds

for third party liability claims, meeting the requiremenls s$ted below, in a form satisfactory to

Fillmore. Not later than thirty (30) days prior to the expiration date of such coverage, Fillmore &

Western Railway Co. shall furnish Fillmore with evidence ~atisfaetory to Fillmore that the

expiration.

coverage has been or will be substituted for and will be e(feetive immediately upon such

f&wrr.OO
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a. Uabirlty:

eomprehensive general and automotive tiabirlty coverage shall:

(1) have a combined single omit of not less than $5,000,000 per

occurrence;

(2) name VCTC and Fillmore as additional insureds with respect to the

operations of Fillmore & Western Railway Co.;

(3) cover the contractual Uability assumed by Fillmore & Westem

Railway Co. under this Lease;

(4) provide that the insurer is no! entitied to any contribution from

Insurance in effect for VCTC or Fillmore; and

(5) provide for at least ten (10) days' notice to VCTC and Fillmore prior

to any other cancellation or modffication of coverage.

The insurance coverage shan also comply with the following requirements:

(a) A "Deductible' clause is permitted subject to Fillmore &

Wes!em Railway eo. being solely responsible to be Self

Insured for the amount of the deductible and to assume full

responsibility for payment of any claims which fall below the

deductible amount of the insurance coverage.

(b) Provides coverage for "all operations of the insured conducted

on the Lease Property" and contains a description of the work

performed by the insured.

(c) All signatures must be handwritten in ink on any poficy,

certificate or endorsement; rubber stamp signatures are not

acceptable.

(d) Said poficy shall contain a cancellation clause reading in

substance as the following approved notice:

"It is agreed that this poiicy shall not be canceled nor the
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amounts Of coverage provided herein reduced until thirty (30)

days after Fillmore's City Attomey shall have received written

notice of such cancellation or reduction, as evidence by return

receipt of registered mail."

(e) No poUcy shall be acceptable unless first approved as to form

by the eity Attomey of Fillmore.

(f) If Fillmore & Western Railway Co. is involved with the

preparation and/or sale of food and/or drink on the concession

premises, then products Rability coverage shall also be required.

(9) Insurance Binders shaD not be accepted by Fillmore as proof of

insurance coverage.

b. Wor!(er'S eompensation:

Federal Employer's Uabinty Act or Workers Compensation Insurance,

as the case may be, shall cover an persons employed by Fillmore & Western

Railway eo. or its agents in the conduct of its operations on the Lease Property

and shall provide for a waiver of any right of subrogation against Fillmore and/or

VCTC to the extent permitted by law.

13. Condemnation:

a. Total Taking.

The term 'Taking" means the taking or condemnation of materially all of

the Lease Property by any competent authority at any Ume while this Lease is in effect. In the

event of a Taking, this Agreemenl shan terminate on the earlier of vesting of title in, or the

taking of possession by, the condemnor.

In the event of Taking, the award for the land value and interest thereon

shall belong to VCTC and/or Fillmore. Under no circumstances shall Fillmore & Westem

Railway Co. be entitled to any "bonus value" for any remaining unexpired Term of this Lease.

If the values of the respective interests of VCTe, Fillmore and Fillmore

f&wrr.06
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& Westem Railway Co. have been separately determined in the proceeding for the Taking in

accordance with this Section 13a., then the values so determined shaH be conclusive upon

VCTC, Fillmore and Fillmore & Western Railway Co.. Otherwise the values shall be determined

by agreement or, if they are unable to agree, by arbitration under the terms of this Lease.

b. Temporary Taking:

(1) If all or part of the Lease Property or of Fillmore & Western

Railway Co_'s interest under this Agreement is taken by any competent authority for its

temporary use or occupancy ("Temporary Taking"), this Agreement shall not terminate and

Fillmore & Westem Railway Co. shall continue to pay rent and other charges and to perform all

of its other obHgations hereunder, to the extent Fillmore & Westem Railway Co. is not prevented

from doing so by the taking authority. In the event of a Temporary Taking, Fillmore & Western

Railway Co. shall be entitled to receive from the award, up to one hundred (100%) percent

reimbursement of its total forecast revenue for the period of the Teking as compensatory

damages for any lost revenue resulting from the Temporary Taking.

(2) In the event an or part of Fillmore & Western Railway Co.'&

interest under this lease is taken by any competent authority for its temporary use or occupancy

for the full term of this lease, Short line shall receive the entire award for such interest.

14. Late Payments:

Fillmore & Western Railway Co. shall pay Fillmore an administrative charge of

1-1/2% per month or the highest amount permitted by law, whichever is lower, for any amount

due hereunder which remains unpaid after thirty (30) days from the date such amount becomes

payable.

15. Oefault:

Fillmore & Western Railway Co. shall be in default under this Agreement (1) if

Fillmore & Western Railway Co. fails to pay the 6ase Rental and Movie Rental when due and

such failure continues for a period of more than ten (10) business days, (2) if Fillmore &

Western Railway Co. fails to cure the breach of any provision of this Agreement within thirty
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(30) days after notice from Fillmore or to commence and diUgently pursue the cure of such a

breach if the breach can be cured within thirty (30) days; (3) if Short ine is adjudged bankrupt

or becomes insolvent or seeks general debtor relief by extrajudicial means or if any action or

proceeding for debt relief of Fillmore & Western Railway Co. is commenced by Fillmore &

Weslem Railway Co ..

If Fillmore & Western Railway Co. fails 10 cure a default within thirty (30) days

of notice from Fillmore to do so, or FiUmore & Western Railway eo. does not present a

restoration plan within thirty (30) days, Fillmore shall have the right, without further notice and in

addition to any other remedies Fillmore may have by law or in equity. to terminate this

Agreement forthwith and to retake possession of the Lease Property.

16. ANTI-OISCRIMINATION CLAUSE:

Fillmore & Western Railway Co. herein covenants by and for itself and its

assigns, and all persons claiming under or through it, and this Agreement is made and accepted

upon and subject to the foRowing conditions:

That there shall be no discrimination against or segregation of any person or group of

persons, on account of race, color, creed, refigion, sex, marital status, national origin, or

ancestry, in the leasing, subleasing, transferring. use, occupancy, tenure, or enjoyment

of the premises herein leased nor shall Fillmore & Western Railway Co. itself, or any

person claiming under or through it, esiabUsh or permit any such practice or practices of

discrimination or segregation with reference to the selection, location, number, use, or

occupancy. of tenants, lessees, sublessees, subtenants, or vendees in the premises

herein leased.

17. Relocation:

Fillmore & Western Railway eo. acknowledges that it is a post acquisition

tenant having entered into this Agreement and taken occupancy of the premises from Fillmore

after Fillmore's acquisition of the premises. By entering into this Agreement, Fillmore &

Western Railway eo. and any subtenant or successor in inlerest 10 Fillmore & Western Railway

17
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Co. under this Agreement hereby expressly waives any claim for compensation for fixtures and

equipment installed on the premises at such time as the Agreement is terminated or the term

expires. Fillmore & Western Railway co., any subtenant, and any successor in interest to

Fillmore & Western Railway Co. also waive any claim against Fillmore for moving expenses,

relocation assistance, and any claim for loss or damage to goodwill, as a result of being

required to vacate the premises if this Agreement is terminated for any reason or due to

expiration of the term of this Agreement. Fillmore & Western Railway Co. shall not be

considered a "displaced person" as such term is defined in Section 7260 (b) (c) or (d) of the

Califomia Government Code as it relates to Fillmore_ Fillmore & Western Railway eo. disclaims

such status and hereby acknOWledges its ineligibility for relocation assistance as provided in

California Govemment Code Sections 7260 through 7277, as it now exists or may be amended.

1S. Nonwaiver:

Fillmore's failure to enforce or exercise its rights under any term, condition or

covenant of this Agreement shall not be construed as a waiver of such rights or such term,

covenant or condition. Acceptance of rent shall not be deemed a waiver of Fillmore's rights to

terminate this agreement as provided herein, regardless of when rent Is accepted.

19. Termination or Expiration:

a. General:

Termination or expiration of this Agreement shall not release either

party from an event which occurred prior to such lermination or expiration. If Fillmore &

Western Railway Co. fails to surrender possession of the Lease Properly upon termination of

this Agreement, Fillmore shall have the right, to the extenl permitted by law, to re--enler the

Lease Properly and remove Fillmore &. Western Railway Co. and any person or entity claiming

through Fillmore & Western Railway Co. from the Lease Properly.

b. Notice of termination.

Either parly may terminate this Agreement. without cause, upon six (6)

month written notice of termination given to the other parly per Section 25 below.
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c. Surrender of Premises.

Upon the expiration or termination of the Lease Term, Fillmore &

Western Railway Co., without further notice. shall deliver up to Fillmore the possession of the

Lease Property. Fillmore & Western Railway eo. shall restore the Lease Property to the

condition in which it existed at the time Fillmore & Western Railway Co. took possession,

normal wear and tear, erosive affects of time, and improvements or alterations made with

specific written approval excepted. Upon the failure or refusal of Fillmore & Western Railway

Co. to remove from the Lease Property, as provided in Section 7d., all personal property owned

by Fillmore & Westem Railway Co., (a) said personal property shall thereupon, at the option of

Fillmore, become the sole property of Fillmore, or (b) if Fillmore so elects it may remove from

the Lease Property personal property owned by Fillmore & Western Railway Co., and Fillmore

may also restore the Lease Property substantially to the condition in which it existed at the time

Fillmore & Western Railway eo. took possession, all at the expense of Fillmore & Western

Railway Co., which expense FiUmore & Western Railway Co. agrees to pay upon demand, or

(c) Fillmore at its sole option may elect that this Agreement with all terms contained herein,

including the payment of Rent for failure to vacate on time may remain in effect until Fillmore &

Westem Railway Co.'s personal property is removed and the Lease Property is restored by

Fillmore, In the event of such failure or refusal of Fillmore & Western Railway Co. to surrender

possession of the Lease Property. Fillmore shall have the right to re-enter upon the Lease

Property and remove Fillmore & Western Railway Co., or any person, firm or corporation

claiming by, through or under fillmore & Westem Railway Co., therefrom.

d. Highway Grade Separation Projects.

The parties acknowledge that in the event that any highway/railroad

grade separation projects involving the Lease Property are approved by govemment agencies

having jurisdiction, Fillmore may terminate this Agreement in order to eHmina!e any obligation

upon Fillmore to participate in such project.

20. Fillmore Ulan to Fillmore & Western Railway Co.

f&wrr.06
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Fillmore shall lend to Fillmore & Western Railway Co. the sum of One Hundred

Three Thousand and Eight Hundred Dolla.-,; ($103,800.00) (the "Loan,,) which shall be subject to

the following tenns related to its use, security, and repayment:

a. The Loan shall be evidenced by a promissory nole (the "Note")

in substantially the form attached hereto as Exhibit "B" and incorporated herein by reference.

Fillmore's Executive Director is authOrized to disburse $24,000.00 of such funds in monthly

increments of $3,500.00 over a period of twenty-four (24) months made payable jointly to

Fillmore & Western Railway Company and Citizens State Bank of Santa Paula. The firs! such

disbu.-,;ement shall commence with the date of the firs! payment due to eitizens State Bank of

Santa Paula in accordance with the Citizens State Bank of Santa Paula Credit

Memorandum/Loan Proposal of October 24, 1996 and the loan documents to be executed by

and between Fillmore & Western Railway Co. and Citizens State Bank of Santa Paula relating

to the above referenced credit memorandum. The remaining $19,800.00 of the funds shall be

used by Fillmore as a credit against all delinquent rent owing to Fillmore by Fillmore & Western

Railway Co. and shall bring rent payments owing under this Lease Agreement current to

October 31. 1996.

21. Discharge of July 18. 1990 Promissory Nola

Fillmore agrees to fully discharge the promissory note dated July 18. 1990, that

is in the face amount of Fifty Thousand Dollars ($50,000.00) and to fully release Fillmore &

Western Railway eo. and the Borrowers on said promissory note from the indebtedness to

Fillmore on the note. The lull dIscharge of this note by Fillmore is not to be construed 8S a

pledge of any revenues of Fillmore or the City of Fillmore.

22. Attorney's Fees:

If either party takes any steps or brings an action to compel performance of or

to recover for breach of any term of this Agreement, the non-prevailing party agrees to pay all

costs and expenses. including reasonable attorney's fees, which may be incurred by the

prevailing party in the enforcement of this Agreement.
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23. Entire Agreement:

The contents of this Agreement are the entire agreement between the parties

and supersede all written Of oral communications between the parties prior to its execution.

This Agreement shall not be modified except by the written agreement of the

parties.

Subject to Section 8 and 9, this Agreement shall be binding upon the heirs,

representatives, successors and assigns of the parties respectively.

24. AppHcable Law:

This Agreement shall be governed by and construed in accordance with the

laws of the State of caaromra.

25. Notices:

All notices or other documents under this Agreement shall be In writing and

delivered personally or mailed by first class mail, postage prepaid, to the parties at their last

known address.

26. Severability:

If any paragraph, sentence, clause, phrase or word shall become without full

effect due to any legal interpretation, judicial decision, operation of law or otherwise, the

balance of this Agreement shall remain in full force and effect.

27. Assignment, Successors:

This Agreement is intended solely for the benefit of and shall be binding upon

the parties hereto, and their successors and assigns, and is not intended nor shall it be

construed to be for the benefit of any other party.

26. Dispute Resolution

a. Good Faith Resolution Prerequisite to Mediation

In the event of a dispute arising out of the terms of, or pertaining to, this

Agreement, the parties shall negotiate in good faith for thirty (30) days before either party may

f&.wrr.06
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submit the matter to mediation. VCTe and Fillmore agree that, in the event they are unable to

resolve any such dispute within thirty (30) days of the parties recognition of such dispute

between them, they shall submit the matter at issue to mediation and that the method and

procedure tor such mediation shall be as hereinafter set forth in Subsection c.

b. Mediation Prerequisite to Utigalion

No party may undertake litigation with reference to any such dispute

until (1) mediation of that dispute has occurred or (2) written notice of refusal by one party to

the other party of the noticing party's refusal to submit to the decision of the Mediator (as

hereinafter defined), whichever is earlier.

c. Methods and Procedures for Mediation

Mediation shall be subject to the following methods and procedures:

(1) A party dissatisfied with the results of negotiation between the

parties may, after the conclusion of the thirty-day period described above in subsection a, give

notice to the other party of Hs request to submit the matter to mediation.

(2) The parties hereby agree that they shall submit any matter

elected for mediation to (a) a retired judge of the Superior Court of the County of Ventura

agreed upon by all parties, or (b) in the event that a retired judge is not available or satisfactory

to all parties, to such other mediator as all parties may agree (the "Mediater").

(3) The parties hereby agree to equally share the fees and costs

incurred by the Mediator, with each party bearing its own costs of preparation and presentation

of the matter to the Mediator.

(4) The Mediator shall have the authority to call such witnesses as

he or she deems appropriate to the matter eucrrsttec to him or her, to take testimony from

such witnesses as the parties may call and those called by the Mediator, to request and

demand original and further briefing of any or all issues from the parties and to conduct the

mediation pursuant to the procedures set forth in the Cafifomia Rules of Court and the statues

of the State of eaafomia, including without imitation, the Caufomia Evidence Code. The

Mediator shall render his decision, in writing, to all parties within forty-five (45) days of the

conclusion of taking testimony andlor evidence regarding the dispute.

(5) The decision of the Mediator shall not be binding and, subject

to the limitations set forth in subsection b above, either party may institute legal action de novo

in the event that such party does nat agree with the decision of the Mediator. The parties agree

that, for the purposes of such litigation and to the extent permitted by law, the statute of

nmitations for liling such action shall be one hundred eighty (180) days from the date of the

Mediator's written decision.

(6) The parties agree that any mediation or fmgation which may

f&Wrr_06
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arise pursuant to this Agreement shall take place in, and in the event of litigation shall be

conducted in, the appropriate court for the County of Ventura, California.

(7) In the event that litigation is undertaken by either party after

mediation, the prevaiAng party shall be entitled 10 recover its costs and attomey's fees incurred
in the litigation from the other party.

IN VIIlTNESS WHEREOF, the parties have caused this Agreement to be executed on
the date first hereinabove mentioned.

'FILLMORE & WESTERN RAlLWAY CO.:"

Fillmore & Western Railway Co. ,
a eafifomia corporation

'FILLMORE:'

City of Fillmore
Redevelopment Agency

by: .::LJ·44 «I'k='-
David v\'~lkinson, President

~~
bY:~ b

RoyPay~e,Executive Director

by:
~T~r-e-sa~~~lki~ns~o-n-,~S~e~cr-eta~~-------------

f&wrr.06
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Me. David Wilkinson, President
Fillmore and Westem Railroad
351 Santa Clara Street
Fillmore CA 93015

Dear Dave:

Thank you for your team's presentation at the Commission meeting on May 10, 2013, I was encouraged to see and hear
that we were offering similar visions for the future of the Santa Paula Branch Line, As you heard in the open session, the
Commission members expressed a series of concerns that they would like to see addressed, High among those
concerns is, at a minimum, the need to make every effort to bring the line to a cost neutral status, and preferabiy
"profitable", as soon as reasonably possible,

In the closed session, I was provided further direction, A key take-away from the May 10, 2012 Commission meeting is
the need to update and simplify the agreements between VCTC and multiple other entitles, including Fillmore and
Western Railroad Company (FWRRl,

As result of the concerns expressed and directions provided by the Commission, below is an outline for the course of
action on which we are prepared to embark with FWRR in order to move to put the Senta Paula Branch Une on solid
financial footing as prescribed by the Commission,

!. The Commission remains in need of an appropriate response to the request for financial information. Please
advise me by return mail of specifically what infurmation'FWRR will be in a position to provide the VCTC and me
timeline in which this material will be dalivered,

2, Upon receipt of that financial information, the Commission is prepared to enter into negotiations with Py'lfRR on
the newagreement(s) needed to establish the ongoing relationship that we all hope to enjoy, YCTC is prepared
to provide the initial deal points that ·...iII outline the proposed. commerciai and operating relationship between
VCTC and FWRR

3 VCTC will make rtseif avartatne to meet with Union Pacific and F'NRR to ensure that current or potential rail
customers are not disadvantaged during this interim period. As a number of the public who spoke during the
Commission meeting stressed, there is a public benefit derived from having rail service available on the line, We
want to make sure that we give every opportunity to companies within the County to have a viable, cost efficient
rail proyider. wrttun the parameters set by the Comrr.isS:on.

To that end, please consider this letter as notice, under section 19 b. of !he agreement dated 6127101 that VCTC intends
to termlnate mal agreement effective December 1, 2Q13, Please note that the VCTC team will be opening up current
agreemenis with multiple entities in addition to FWRR in order to update the entire suite of agreements relating to this line.
This is and will remain a high priority,

Again thank you for your inpt,It into Friday's VCTC meeting, The Commission looks forward to working toward a new
contractual relationship between VCTC and FWRR ~

Darren Kettle
Executive Director

GC Commissioners
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SUMMONS
{ctTActou JUD|G|AL)

UNLAWFUL DETATNER-E' fi CTION

(RETENCTON tLiCtTA OE UN \NM|JEB E-DESALOJO)

NOTICE TO DEFENDAHT:
(AWSO AL DEMANDADO):

Fillmore & Westem Railway, Inc', a California Corporation

YOU ARE BEING SUED BY PLAINTIFF:

&O ESIA DEMANOANDO EL DEMANDANTE):
Ventura Tra ion Commission

The name and address of the court ts
(El nombre y direccion de la corTe es):

(For proof of service of this summons, use Proof of Service of Summons (torm PQS-AI 0).)
(Para prueba de entrega de esta citation use et formulario Proof of Service of Summons, eAS-010))

Form Adcpted lor
JudrGal Couqcrl of Calrfomi3
SUM-130 (Rev July i, 20091

CiSE NUMtsEE

5,d-ioi 4-004497 69-cL-U D-v i rt

2.

3

Ventura - Hail of Justice - 800 S. Victoria Ave., Ventura, CA 93309
The name, address, and telephone number of plaintiff s attorney, or plaintiff without an attorney, is:

(Et nombre, la direcci1n y e! numero de tel|fcno del abogado del demandante, a del demandante que no tiene abogado, es):

Steven T. Mattas, Jenny L. Riggs, Nieyers Nave,633 W. 5th St., Ste. 1700, Los Angeles, CA 90071

(Must be answered in all cases) An unlavyful detainer assistant (Bus. & Prof. Code, SS 6400-64151 I-v I did not l--_l did

io, 
"o*p"n."tion 

give advice or assistance with this lorm. (lf plaintiff has received any hetp or advice for pay fram an unlawful

detarneraTffffftatwflff?f"m 6 0n the next pase ) 
oerk bv

:ha) ildlrHrirl i' ;''---*1\1 i:-' (secretario) '-- ' "'
, Deputy

(Adjunto)

4. NOTICE TO THE PERSON SERVED: You are served

a. j---.l as an individual defendant
b. i- as the person sued under the fictitious name of (specify):

c l- i as an occupant n
d A on behalf i-l"prcityl f ,\\*o"n trw:s;er ru fli,,rr. w'ru1 ,Zvt-

under: [-71 ccp 416.10 (corporation) \ n ccP 416 60 {minor)

E iat 416 20 (defunct corporation) p cce 4$70 (conservatee)

[--l ccp 416.40 (association or partnershipl !] cce 416 90 (authorized person)

I ccp 415 46(occupant) I I other (specifv)'

Code of Civri Prftedu.e, SS 412 20

suM-130

f,F$ trr"?
[ ! i='l* "-"

MAR S 6 2014

lJirgl"lpEL F P'LAIi'T 
.

Execi:llve Oiicer en'j Clsrx

e at lhis court and have a coPY

served on the plaintiff. (To calculate the five days, count Satr,iday and Sunday, but do not count other court holidays. f the last day falls on a

Saturday, Sunday, or u .orrt nJiiOiy tnen you have the next court day to flle i written response.) A letter orphone call will not protect you Your

written rlsponse hust be in proper iegat form ifyou want the court to hear your case. There may be a court form that you can use for your response'

you can find these court forms inO more information at ihe California Courls Online Self-Help Center (rvrvw.coudinfo.ca.gov/selfhelp)' your county

law library, or.the courthouse nearest you. lf you cannoi pay the filing fee, ask the court clerk for a fee waiver form. lf you do not file your response on

time, you'may lose the case by defauli, and your wages, money, and properly may be taken without further warning from ihe court'

There are'olher legal requirements, you may want to call an attorney right away. If you do not know an attorney, you may want to.call an attorney

referral service. lf you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program Y-ou can locate

these nonpro{it groups at the California Legal Services Web site lw.l,uw.tawhetpcalifornra.org), the California Courts Online Self-l'lelp Center

(vruw cou'fiinfo.ia.gov/selfhetp), or by coniacting your local court or county bar association. NOTE: The court has a statulory lien for waived lees and

costs on anv setlement or arbiiration award of Sf b,OOO or more in a civil case. The court's lien must be paid before the court will dismiss the case.
-- i;;;; das bi Ci[eruo,e,ato despuds de que te entreguen esta citacion y papeles tegates para presentar una respuesta por escito en esta

corte y hacer que se entregue una copia al demandante. (Para calcutar los cinco dias, cuente /os sdbados y los domingos pero no los otros dfas

feriados de la code. si el uttimo dia cae en s'bada o domingo, o en un die en que la cafte este cenada. tjene hasta el prbximo dla de cofte para

presentar una respuesfa por escrito). una cafta o una llamada telef'nica no lo protegen. Su respuesta por escito tiene que estar en tormato legal

correctosldesea quepracesensucaso enlacode.Esposlb/e quehayaunformularioqueustedpuedaLtsarpara surespuesla. Puedeencontrar

estos farmulaios de la carle y rn6s informacion en el Centro de Ayuda de /as Corfes de California (www.suco(e.ca.gov), en la biblioteca de leyes de

su candado a en la code qui le quede m6s cerca, Si no puede pagar ta cuota de presentacion, pida at secretario de la corle que le de un formulaio

de exenci1n de pago de cuofas. Si no presenta su respuesra a tiempo, puede perder el caso por incumplimiento y la code le podrd quitar su sueldo,

dinero y bienes sin mds adveftencia.
Hay otros requisitos /egales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio

de remision a abogados. ii no puede pagar a un abogado, es posrb/e que cumpta can tos requisitos parc obtener serulc/bs legales gratuitos de un

pragrama de servicios /ega/es srn fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,

(www.lawhelpcalifornia.org), en el Centra de Ayuda de /as Corfes de Catifarnia, (w!vw.sucorte,ca.gov) o poni,ndose en contacto con la coite o el

cotegio de abogados locates. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y tos cosfos exenfos por imponer un gravamen sobre

cualquier recuieraci,n de $10,00A o m6s de valor recibida tnediante un acuerdo o una concesi'n de arbitraie en un caso de derecho civil. Tiene que

pagar et gravafien de la cofte antes de que la corle pueda desechar el caso

SUMMONS-UNLAWFU L DETAINER-EVICTION www cauilinlo.ca gov
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SUM.l30

PLATNTTFF (Name):Fillmore & Western Railyray. Inc.

DEFENDANT (Nane): Ventura County Transporta,tion Commission

6. Unlawful detalner asslstant (complet€ if plaintiff has received any help or adviae far pay from an unla$lful defainer assrstanl):

a, Assistant's name:

b, Teiephone no.:

c. Street address, city, and zip:

County of registration:

Registration no.:

Registration expires an (date),

d.

e.

f.

SUM-130 lRsv July 1, 20401 SUMMONS-UN LAWFUL DETAINER-EV ICTION
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Steven T. Mattas (SBN: 154247)
smattas@meyersnave. com
Jenny L. Riggs (SBN: 204417)
j ri ggs@meyersnave. com
MEYERS, NAVE, RIBACK, SILVER & WILSON
633 West Fifth Street, Suite 1700
Los Angeles, California 90071
Telephone: (213) 526-2906
Facsimile: (213) 626-0215

VT'{TtJFA
SUFTFgOR C*URT

FFE-ffiD

itAR s 6 20t4

MtcsAeL ti. Pi*}i5T

EXEMPT FreOnr Fmmqe(FEEs
GOVflffi'ucPrq'

| .,;'.-: * - f. 1,:,:,ii I

Attorneys for Plaintiff
VENTURA COI.INTY TRANSPORTATION COMMIS SION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA

VENTURA COI-INTY TRANSPORTATION I Case No. 56-20 1 4-00449769-cL-uD-vTA

COMMISSION,
COMPLAINT FOR UNLA\IT'UL
DETAINER
[Code of Civil Procedure $ 1161(1)l

v.

FILLMORE & WESTERN RAILWAY, INC.,
a Califomia Corporation; and DOES 1-10,
Inclusive,

Defendants.

COMPLAINT FOR T]NLAWFUL DETAINER
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COMES NOW Plaintiff Ventura County Transportation Commission (hereinafter,

"VCTC"), and hereby alleges as follows:

INTR9pUCTIqN

1. Plaintiff VCTC owns a rail line, the Santa Paula Branch Line, that begins in the

west in the Montalvo section of Ventura, running east through the City of Santa Paula, continuing

on to the City of Fillmore, and terminating in Rancho Camulos. Defendant Fillmore & Western

Railway runs tourist and excursion trains on the eastern part of the rail line, between Fillmore and

Santa Paula. Defendant Fillmore & Westem Railway's tourist and excursion trains do not run on

the western section of the rail line between Ventura and Santa Paula.

2. With regard to that rail [ine, VCTC has entered into various leases, each permitting

specific uses on specific portions of the line. At issue here, VCTC entered into a lease that

permitted tourist and excursion trains to run on the eastern portion of the rail line. Now that lease

has terminated, but Defendant Fillmore & Western Railway - the sublessee - has refused to

vacate, and instead continues to run tourist and excursion trains in violation of VCTC's rights. .

VCTC therefore seeks to regain its possessory rights with regard to the right to operate tourist and

excursion trains on the eastem segment of the Santa Paula Branch Line.

THP PABTIES

3. PlaintiffVentura County Transportation Commission (hereinafter, "VCTC") is a

County Transportation Commission established pursuant to the California Public Utilities Code

$ 130050.1, with its principal place of business in Ventura, Califomia.

4. Plaintiff is informed and believes and thereupon alleges that Defendant Fillmore &

Western.Railway, Inc., is a Califomia corporation with its principal place of business in Fillmore,

California.

GENER+L ^+LLpqATIONS

5. On June 6,2001, VCTC and the City of Fillmore Redevelopment Agency entered

into a lease for the eastern "Fillmore Segment" of the rail line, running *between milepost 414.45

at or near Santa Paula to milepost $5.A7 at Rancho Camulos." [Kettle Decl., Ex. 1 (Fillmore

Lease), $ 1, p. 2.] Among other things, the lease "permit[ted] Fillmore and/or its sublessees to use

COMPLAINT FOR LTNLAWFUL DETAINER
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the Lease Property for PubliciTourist Excursion purposes." lld.,Ex.1, $ 2, p. 3.] This Fillmore

Lease could be terminated by either party,without ca?,$e, effective upon six months' notice to the

other party. fld.,Ex. l, $ 15(b), p. 14.1

6. On June 25,}}OL,VCTC and Defendant Fillmore & Western Railway entered into

a direct lease for the entire rail line, but with limitations on the uses of the eastern Fillmore

Segment. $d.,Ex.2 (Direct Lease) at p. 1.] For example, while the Direct Lease permitted

Defendant Fillmore & Western Railway to use nearly the entire line for still and motion picture

productions or for mail and express service, it permitted freight services only on the Fillmore

Segment of the line (from milepost 414.95 to 435.07), and, critical here, permitted public and

tourist excursions only on that western part of the line running from Ventura to Santa Paula, from

milepost 403.35 tomilepost 414.45. 11d.,8x.2,52,p.3-4.1 Thus,thisDirectLeasedidnot

permit Defendant Fillmore & Westem Railway to operate tourist and excursion trains between

Fillmore and Santa Paula. That right was instead given to the City of Fillmore Redevelopment

Agency alone pursuant to the June 6,2001 Fillmore Lease.

7. On July l, 2001, Defendant Fillmore & Western Railway entered into a sublease

agreement with the City of Fillmore Redevelopment Agency. That Sublease addressed *the use of

a portion of a line of railroad owned by VCTC . . . from milepost 414.45 at or near 8th Street in

Santa Paula, California, to milepost 435.07 at or near Rancho Camulos ("Fillmore Segment)."

lld.,Ex.3 (Fillmore Sublease) at B, p. 1.1 The use of the Fillmore Segment was limited to

"PubliclTourist Train Excursion purposes." lld.,Ex.3, $ 3, 6(a), 10(a).] Important here, the

Sublease provided that it could be terminated "without cause, upon six (6) month written notice of

termination." fld., Ex.3, $ 19(b).]

8. Pursuatrt to the sublease, Defendant Fillmore & Western Railway ran towist and

excursion trains between Santa Paula and Fillmore. The direct lease between VCTC and

Defendant Fillmore & Western Railway (not at issue here) did not grant Defendant Fillmore &

Western Railway any right to operate tourist and excursion trains on that segment of the rail line.

COMPLATNT FOR LTNLAWFUL DETAINER
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9. On May 14,2013, VCTC provided the City Manager of the City of Fillmore (as the

successor agency to the City of Fillmore Redevelopment Agency) with a six month notice of

termination "without cause" of the Fillmore Lease, effective December 1,2013. fld.,Ex.4.l

10. On or about May 31, 2013, the City of Fillmore provided Defendant Fillmore &

Western Railway with a six month notice of termination "without cause" of the Fillmore Sublease,

with such termination effective December l,2013,the same date given by VCTC in its

termination of the Fillmore Lease. [d., Ex. 5.)

I 1 . As a result, the Sublease was terminated as of December l, 2013, and Defendant

Fillmore & Western Railway has no contractual right to run tourist or excursion trains between

Fillmore and the City of Santa Paula.

FIRST C.AUSE OF ACTIqN FOR UNLAWFUL DETAINER

[Code of Civil Procedure g t 161(1)l

12. Plaintiffincorporates by reference as though fully set forth herein the preceding

paragraphs of this Complaint.

13. Pursuant to a June 6,2001lease between VCTC and the City of Fillmore

Redevelopment Agency (now the City of Fillmore as successor agency), VCTC granted Fillmore

the contractual right to operate tourist and excursion trains on an eastem portion of VCTC's rail

line. According to its terms, that Fillmore Lease could be terminated without cause upon six

months' notice. The Fillmore Lease is attached hereto as Exhibit I to the concurrently filed

Declaration of Darren Kettle, and is incorporated by reference herein.

14. VCTC gave notice of termination without cause of the Fillmore Lease on May i3,

2013, providing for termination of the Fillmore Lease as of December 1, 2013. Notice of

termination is attached hereto as Exhibit 4 to the concurrently filed Declaration of Darren Kettle,

and is incorporated by reference herein.

15. Defendant Fillmore & Westem Railway was permitted to operate tourist and

excursion trains between Santa Paula and Fillmore, pursuant to the July 1,2001 Sublease between

Defendant Fillmore & Western Railway and the City of Fillmore Redevelopment Agency (now

the City of Fillmore as successor agency). Like the Fillmore Lease, the Sublease provided that it

COMPLAINT FOR TINLAWFUL DETAINER
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could be terminated without cause upon six months' notice. The Sublease is attached hereto as

Exhibit 3 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference

herein.

16. The City of Fillmore, as successor agency to the City of Fillmore Redevelopment

Agency, gave notice of termination without cause of the Sublease on May 3l,2013,providing for

termination of the Sublease as of December 1, 2013. Notice of termination is attached hereto as

Exhibit 5 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference

herein.

17. As a result, the Fillmore Lease and the Sublease were terminated as of December 1,

2013.

18. The June 25,2A01Direct Lease between VCTC and Defendant Fillmore &

Western Railway does not permit Defendant Fillmore & Western Railway to operate tourist and

excursion trains between Fillmore and Santa Paula. The Direct Lease is attached hereto as Exhibit

2 to theconcurrently filed Declaration of Darren Kettle, and is incorporated by reference herein.

lg. Despite the Decemb er 1,2013 termination, on information and belief, Defendant

Fillmore & Western Railway continues to operate tourist and excursion trains on the eastem

segment of the Santa Paula Branch Line, between Fillmore and Santa Paula. As of March 5,2014,

Defendant Fillmore & Westem Railway advertised ticket sales for a variety of tourist and

excursion train trips to take place on VCTC's rail line throughout 2014. Defendant Fillmore &

Western Railway's website, www.frwy-blog.com, advertises that tickets may be purchased for

tourist and excursion trains through December 3I,2014.

24. As the owner of the line, VCTC has the right to lease out portions of the line for

specific purposes. Following the termination of the Fillmore Lease and Sublease, the right to

permit or deny permission to operate tourist and excursion trains on the eastem segment of the line

reverted to VCTC. Defendant Fillmore & Westem Railway's unauthorized operation of tourist

and excursion trains on that segment of the line interferes with VCTC's rights as owner, and

VCTC therefore requests that its possessory rights be retumed to it.

COMPLAINT FOR LINLAWFUL DETAI}'{ER
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PRAYETB FOR R;plrpr

WHEREFORE, Plaintiff prays judgment against Defendants individually and collectively

as follows:

1, For possession of the Santa Paula Branch Line eastern segment, from milepost

414.45 at or near Santa Paula to milepost 435.37 at Rancho Camulos, for Ventura County

Transportation Commission's exclusive use to permit or refuse to permit the operation of tourist

and excursion trains;

2- For an order precluding Defendant Fillmore & Western Railway, Inc. from

operating tourist and excursion trains on the Santa Paula Branch Line eastem segment, from

milepost 414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos;

3. For costs ofsuit, including reasonable attorney's fees pursuant to contract; and

4. For such further relief this Court may deem just and proper.

DATED: March 6,2014 MEYERS, NAVE, RIBACK, SILVER & WILSON

By:

Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION
COMMISSION

COMPLAINT FOR UNLAWFUL DETAINER
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VERIFICATION

STA,TE OF CALIFORNIA, COUNTY OF VENTURA

I have read the foregoing Complaint tbr Unlawful Detainer and know its contents.

I am the Executive Director of the Ventura County Transportation Cornnrission, the
plaintiffin this action, and am authorized to make this veiitication on its behalf. The rnattefs
itaied io the forpgoing dogument are true of my own knowledge except as to thbse matters which
are stated on inforrnation and belief, and as to those matters I believe them to be true.

trxecuted on March 6,2A14, at Ventura, California.

I declare under penalty ofperjury under the lans of the State of California that the
foregoing is true and correct.

Datren Kettle _
Print Name of Sisnatory

22462t3.1

COMPLAIN"f
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SUPEFIIOR COURT OF CALIFORNIA
I:OUNTY OF VENTURA

800 South Victoria Avenue

Ventura , CA 93009

(805) 654-2609

NOTICE OF CASE ASSIGNMENT

Case Number: 56-201 4-00449769-CL-U D-VTA

Your case has been assigned for ali purposes to the judicial officer indicated below. A copy of this Notice of Case
Assignment must be served on all named defendantslrespondents with the complaint or petition, and with any cross-complaint
that names a new party to the underlying aciion.

Date: 0310612014 By. "fi)ahi A.(ie,f*-
Malia Acosta, Clerk

ASSIGNED JUDICIAL OFFICER COURT LOCATION DEPT/ROOM
Hon. Dino lnumerable Ventura 48

EVENT TYPE

EVENT DATE EVENT TIME EVENT DEPTiROOM

SCHEDU LING INFORMATION

Judicial Scheduling Calendar lnformation
Court calendars vary from courtroom to courtroom. You may contact the clerk's oflice for more information when
you need to schedule a hearing before the judicial officer.

Ex Parte Matters

To set an ex parte hearing, contact the judicial secretary in the assigned department. Per Local Rule 15.03 all
ex parte documents must be filed in the courthouse where the ex parle application shall be heard.

Noticed Motions
Contact the clerk's office to reserve a date for a law and motion matter. Per Local Rule 3.19. all law and motron
documents rnust be iiled in the courthouse where the motion shall be heard.

Other lnformation
You can visit the court's website at www.ventura.courts.ca.gov for public access to non-confidential case
information, local rules and forms, and other court information.

Clerk of the Court,

VEN,FNROS3

NOTICE OF CASE ASSIGNMENT
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PLAINTIFFIPET|TIoNER: Ventura County Transportation Commission l cAsE NUMBER;

DEFENDANTIRESPONDENT: Fillmore & Western Railroad, lnc.

2. {continued)

e. Case type: I limited civil I
f Filing date:

unlimited civil I probate f family law I other {speci&).'

g. Has this case been designated or determined as "complex?" n Yes D No
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I involves the same parties and is based on the same or similar claims,
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Steven T. Mattas (SBN: 154247)
smattas@meyersnave. com
Jenny L. Riggs (SBN: 204417)
j riggs@meyersnave. com
MEYERS, NAVE, RIBACK, SILVER & WILSON
633 West Fifth Street, Suite 1700
Los Angeles, Califomia 9007 I
Telephone: (213) 626-2906
Facsimile: (213) 626-0215

Attorneys for Plaintiff
VENTURA COTINTY TRANSPORTATION COMMISSION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA

VENTURA COIINTY TRANSPORTATION
COMMISSION,

Plaintifl

v.

FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive,

Defendants.

Vii.JTURA
sup=ruo.qcfJ{JRT

FEtffiE
MAR 0 6 20t4

f'l j CitA=l- li. FLAj\I iT
Exqeiit!'iri ili,leer *nrj Olork

fu**; A.

EXEMPT FROM FILING FEES
GOV'T CODE $ 6103

56-20 1 4-00449769-C L-U D-VTA
Case No.

DECLARATION OF JENNY L. RIGGS IN
SUPPORT OF VENTURA COTINTY
TRANSPORTATION COMMISSION'S
COMPLAINT FOR UNLAWFUL
DETAINER

Action Filed:
Trial Date:

CV

DECLARATION OF JENNY L. RIGGS IN SUPPORT OF VENTURA COLTNTY TRANSPORTATION
COMMIS SION' S COMPLAINT FOR I.]NLAWTUL DETAINER
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DECLARATION OF JENN-Y L. RIGGS

I, Jenny L. Riggs, declare as follows:

1. I am an associate with the law firm of Meyers, Nave, Riback, Silver & Wilson,

which firm serves as attomeys of record for Plaintiff VENTURA cotrNTY

TRANSPORTATION COMMISSION ("VCTC") in the above referenced matter. As one of the

attorneys with primary responsibility for representing VCTC with regard to its disputes with

Defendant Fillmore & Western Railway, Inc., I have personal knowledge of the facts set forth in

this declaration, and if called to testify as a witress, I would and could testifu competently thereto.

2. On March 5,2014,I directed a member of my staJlto print pages from Defendant

Fillmore & Westem Railway's website, Iocated at www.frwy-blog.com. Attached hereto as

Exhibit 1 is a true and correct copy of those pages, including advertisements for Murd.er Mystery

Dinner Trains in February, April, May, June, July, August, September, October and December

2014; and a Firecracker Train on July 4, 2014;New Year's Eve 2014 train trip.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 
--lk[day of March 20l4,at Los Angeles, Califomia.

DECLARATION OF JENNY L. RIGGS IN SUPPORT OF VENTURA COL]NTY TRANSPORTATION
COMMISSION' S COMPLAINT FOR L'NLAWFUL DETAINER
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rrof,f,E oF -Trrr Hor{rx 
"B-ctIArs"

?.Ol 4 lleelrenrl Scenic Excu rsicn
JAN-APR-- Saturdays only

MAY-SEPT & NOV--Saturdays and selected Sundays
Board : 11:30 am Depart: 12:00pm Retumapprox: 4:00pm

Enjolt a moving lunch experience in the 1928

Powhatan Parlor Car. (Reserve your table at ticket
purchase or see dining steward upon boarding. Dining
is an additiona! charge.) A snack bar and grft shop,
"The Dark Territory-", is located in a 1940's
baggage car'. Beer, wine and soft drinks are alsrt
ovailable. Meal prices are .tepdrate Jrom train
ride. On Sundays, when a meal is purchased in
the Powhatan, wine tasting) is complimentaty,
(adults only) Come ride with the Fillmore &
We:;te.rn and step back in time onbodrd the Movie
T'ratns! I)iner service is subject to availabilily on

weekend scenic excursion rides.

Let us transport you back in time on
board 1930's vintage Passenger or
dining cars as the train travels through
century, old citrus and avocado groYes
in the beautiful Heritage VaIIeY.

The first stop of the dry is in
downtown Santa Paula, where
passengers can visit the historic
Southern Pacific Depot, the SL Francis
Dam Memorial sculpture, the amazing
rotating water ball in Railroad Plaza
Park, the Santa Paula Art Museum, the
California Oil Museum or the Ventura
County Agriculture Museum or take a
self-guided walking tour of world-class
murals, all these historic sites are
within walking distance of the train
depot. The train will layover in Santa
Paula for approximately one hour and
15 minutes. The second stop of the day
will be Lt Loose Caboose Garden
Center and Gift Emporium where You
wilt find garden art, fountains, koi
ponds and supplies, local honeY and
produce and a wide variety of one-of-a-
kind gift items, year-round Christmas
decorations and plants.

ALL ABOARD FOR FUN!

Inf o rm a tio nlRe s erv ati o n s

805-s24-2546
wwlr,.fwry.com

Come Nde tfie fulovie {rW;!
pl sase Note: No outside ibod !'r &i ok i s al I owed on Lroar d Ou r trai ils cons ist of viqtage and anti quc pieces ol roi li ig stock. most o f whrch were

built beiore fhe modern ame ailies. We sug8.st 'wcathcr-fricndll' cloliring as the warm sumer days can be ancltored by cool evcolngs and ma<le

nore colnfortable wirh a light coar 0rsweater. Srare Iaw prohibits srnokirrg on tlre lrain. Strollem and ice chests carnot be allorved onboad' as thc

aisles must be kept clear, ibildren mrsr be accoropuierl by an adult when walkiog throt:gh the train. No alcohol may be brought ooboard We

RATES
?rain Ride Only

Adults: $25.00
Seniors (60+) $23.00

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 109 of 191



ul!ff-rr aGlY-cor'r
Ho}ts. or -Tflts Hovlx, rfil*rrvs- c6o5r''21-2''46

Select Satur ar Round
Board: 6:15pm Defart: ilS1pn Rehtrn:9:30pm

NOTE: Valentir{es Day and Oc{ober Departures lre 7:oopm Returning at ro:oofry

AllAboard For Fun!

Embark on an evening train ride

with an excellent dinner, hearty
laughs and some

Iess-than-serious sleuthing.
Enjoy a first-clast three-course

dinner, served while actors

commit mirth and murder.
Jump right in and help solve the

murder, or simply sit back, be
waited on, and entertained on
board the only Murder Mystery

DinnerTrain in Southern
California.

Our 3-course dinner includes
a Garden Salad, Seasonal

Vegetables, Bread & butter. East

guest chooses one entree from
the following: Prime Rib with

Baked Potato oR Chicken

Cordon Bleu with Mushroom
Sauce and Rice Pilaf, Blackened

Pork Chop with Rice Pilaf OR

Vegetarian Pasta.

Coffee orTea and Dessert

included with each meal-
Price

$89.00 per person
(includes tax)

Reservations required
Full bar service on board.

Adults Only over '18\or older

urder Mystery Themes:
WI{EN TF{E TEST WAS V\TILD

ffi Ntenr TRAnr,," To tr?H*uo

ry#i#x#,fe,
6r${":?iq:l:.["5"'

.YAIIIA

' (For A Few $Ilollars$ Less'
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1l:OO am
1 1:15 am
l1:50 pm
12:5O pm
12:55 pm
l:55 pm
2:1O pm
2:45 prn
5:5O

fleritage Valley Tour Train 2OL4
Arrive for check-in at Ticket Office
Board Train in Cenkal Park
Depart Fillmore Station
Arrive Santa Paula
Docent-led tours Oil, Art, ASri Museums
Board T?ain at Santa Paula depot
Arrive Loose Caboose Carden Center
Depart Loose Caboose
Arrive downtown Fillmore

Step back in time in the historic Heritage Valley.
Arrive a little early and tour Sandi Ward's Heritage Valley Gift Shop in an historic caboose and baggage car next to Fill-
more City Hall. All aboard your vintage dining car at 11:15am where, once rmderway you will enjoy a full 3-course
"Heritage Valley" lunch during the trip to downtown Santa Paula. Our special luncheon consists of a garden salad, orange
glazed chicken breast, rice pilaf, vegetable, roll & butter and coffee, tea or soda- Docents will meet the train at the Sarta
Paula depot and guide your group on a walking tour to the California Oil Museum, then the Santa Paula Art Museum, and
to the Ventura County Agriculture Museum, situated right next to the tracks in Railroad Plaza. Reboard the train and travel
10 minutes to the Loose Caboose Garden Center and Gift Emporium, where you will browse the variety of unique offerings.
Visit the Gift Shop, a large selection of localiy produced honey products from Bennett's Honey Farm, Garden art, koi ponds
& supplies, fountains, pottery, Aesh produce section, the UpsideDown Gardens, an aviary and a huge variety of plants.
During the returr trip to Fillmore relax as we serve you dessert. A miaimum group of 40 people is required to book a date.
If a smaller group or individuals would like to reserve seats on this train, dates already booked by larger groups are
available upon requsst. Weekday minimum of 70 people required to run the train. AII Aboard for Fun!

Adults and Seniors: $49.00 per person/group rate, (25+ people) or $54.00 per person/individuals.
Options: Add a tour of the Fillmore Historical Museum before or after the train trip: $5.00 per person

Add a tour of the Rancho Camulos Museum after the train trip: $5.00 per person

Santa Paula Depot

Tours in 2014: Feb 26,Mar 27,May 7, June 4, Sept 18, Oct. l, Oct23, Nov 19, Dec 10
Advanced reservations required for all docent-guided group trips.

California Oil MuseumSanta Paula Art Museum

www.fwry.com 805-524-2516

: ri ';'' !-'*;

Reservations & Information
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Greetings from Fillmore & Western Railway
To Valued Elementary School Teachers

We would like to invite you, your students and their parents to consider a school
field trip onboard the Fillmore & Western Railway We are located in east
Ventura County in the lush agricultural-rich Heritage Valley. We're only 20 miles
west of Santa Clarita and 20 miles east of Ventura. Our school field trip trains
provide an exciting and educational trip for btudents, teachers and parents.
Teachers can choose between a vintage train ride to the Fillmore Fish Hatchery
or just spend the one-hour train ride viewing the countryside. The Fish Hatchery
trip includes a 15 minute train ride to the hatchery, staying for about 45 minutes,
then a 15 minute train ride back to town. The visit to the fish hatchery is a self
guided tour. After returning, have a picnic lunch in Fillmore's downtown Central
Park, adjacent to the railroad tracks. Students are encouraged to bring dimes to
purchase fish food. Teachers, please inform parents if they are not part of the
final count, they must call the reservation line and make their own individual
reservations. Each person on the train must purchase a ticket from 0-99 years of
age' 

Ticket Price: $g.00 per person
For reservations please call 805-524-2546

www.fwry.com
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ffittLMonrswpsrnnx
nellroad FaS$

l. Teach students about the Transcontinentar Railroad. The east coast was directry linked to the west coast at promontory Summit'

utah on May 10, r sog"iy ih; un-i-on pacific Railroad and rhe central Pacific Railroad'

2. cornptcting the Transcontinental Railroad c.eutea a nation-wide mechanized transportation network 
.that 

revolutionized the

population and economy of tlre America.' w..t. T.t,,i, network caused the wagon t,ui',., of previous decades to become obsolete,

e*"hungit g it for a modem transportation system' 
ir'ere used. In the 1950's

3. Teach student. ,uo.,t it 
" 
r..t era of railroading in the United States when only Steam Locomottves t

,rieser locomotives became the norm. rrr".. ur" .iiri."*"'.""* r"comotives in usc totlay, but primarily only at h'istorical rail-

roads and in museums.

4 . Locornotives are the engine that pulis the rest of the train'

5. The cars with seating only are called coach cars'

6; The cars with tables and ihairs or booths are called dinirg cars'

7 . Enclosed cars with no windou's and no passengels are called freight carc'

8. Plal,ing around railroaa tut" nt tracks is NBVf'n SafE and not allowed'

g. Always stop when *rr-"J ".".ring 
arms are down across the road and lights are flashing

I I o. r.ool(, LISTEN AND LIVE is the railroad.Inotto' r-^:- ^.,-- r nriro rn .^me 10 2 sron.
1 1. lf a train is traveling * oo *it", per hour, like a car, it takes a train over 1 mtle to come to a stop'

ii. frr. pcrson iu chargl on a moving train is THF' CONDUCTOR

i;. i;; i".roo Or*-g-the train in the locomotive is TFIE ENGINEER'

f; Hopg or "The Mo
lr--r

"rainso

,, :: '-- t..."
'. : ?...l:i:t'a..: ..

- i:i1!'_:i'-'i; . ', . :;,:,. '. .: -. t.:_

I
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countryside. Join in the fun of one of our most
popular Murder Mystery's, 'The Lose Train". Be

on the looltout for Cupid as his arow goes 
t_*?-*

airborne...uuatch out or you could he next. .m
Join in with the hilarity or T1a;:-__-1 W)

relax and watch romance soar i ,r,],i,?r,, I Je
like Cupid's arrow. Singing, loue, I m,iit,,to* I ilK
'o':ll1l:,r,,.'.1:..1'o,i1,.31i1:xlf," """,,,,, trtto a ulonderfully unforgettahle euening. 

@
Reseruatiotts/ W
Informntian{e 'ff#fr;::;'

Green Sa/od,

Choice of
t,

Fresh Roasfud
Prime Rib, Ch;cken

Cordon B/eu,

Blackened Pork Chop

or l/Eetarian Pasta.

Senred *ith
Seasona/ Vegetab/es,

Bread f. butter
cofee or tea and

I chef's choice ?
of

dessert

Frif,ay, lFeSruaD) 14tfi

lnuite the one you loue and share a
passionate aduenture througn the Heritage
Ualley, some of the world's most heautiful
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Lunch Menu:
Chicken Cordon Bleu,

Garden Salad, Rice Pilaf,
Seasonal Vegetable,

Bread & Butter,
Chefs Special Dessert,' CoffeeorTea.

Childs'menu:
Sliders (mini hamburgers)

Mac & Cheese, Fruit, juice
& dessert
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June L4 & LS, 2oL4 9:ooam-5:oopm
Central Park, dornmtown Fillmore

The 3rd annual California Honey Festival will be a fun filled learning experience. Travel by
train to Bennett's Honey Farm between Fillmore and Piru. Take an up-close and personal,

one-of-a-kind tour to learn about bees and witness how honey is processed..

See demonstrations by bee keepers along the train route as
well as browsing the many craft, food and commercial

vend.ors at the event. Avariety of live musical entertainers
1l weekend. There will be a sanctioned Kansas City BBQ

cooking eontest both days

An Education
experience for all ages.

TRAIN RTDE DEPARTURES:

lo:ooam 12:3opm & 3:oopm
Adults: $zo Seniors & Youth 4-rz: $r5 Child z-3: $ro

Under 2 years free on lap
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EXHIBIT 1
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l lrOO am
I l:15 am
I l:5O pm
12:50 pm
12155 pm
lr55 pm
2:1O pm
2*5 prn
5:5O pm

Heritage Valley Tour Train 2Ol4
Arrive for checlr-ln at Ticket Office
Board Tnain in Central Park
Depart Fillmore Station
Arrive Santa Paula
Docent-led tours Oil, Art, Agri Museums
Board Ttain at Santa Paula depot
Arrlve lpose Caboose Qarden Center
Depart lpose Caboose
Arrive downtown Fillmore

Step back in time in the historic Heritage Valley.
Arrive a little early and tour Sandi Ward's Heritage Valley Gift Shop in an historic caboose and baggage car aext to Fill-
more City Hal1. All aboard your vintage dining car at 1l:15am where, once underway you will enjoy a full 3-course
"Heritage Valley" Iunch during the trip to downtown Santa Paula. Our special luncheon consists of a garden salad, orange
gla;,ed chicken breast, rice pilaf, vegetable, roil & butter and coffee, tea or soda. Docents will meet the train at the Santa

Paula depot and guide your group on a walking tour to the Califomia Oil Museum, then the Santa Paula A.rt Mweum, and

to the Ventura County Agriculture Museum, situated right next to the tracks in Railroad Plaza. Reboard the train and travel
l0 minutes to the Loose Caboose Garden Center and Gift Emporium, where you will browse the variety of urique offerings..
Visit the Gift Shop, a large selection of locally produced honey products &om Bermett's Honey Farr& Garden art, koi ponds
& supplies, fouutains, pottery, fresh produce section, the UpsideDown Gardens, an aviary and a huge variety of plants.

During the retum trip to Fillmore relax as we serve you dessert. A minimum group of 40 people is required to book a date.

If a smaller group or individuals would like to reserve seats on this train, dates already booked by larger groups are
available upon request. Weekday minirnum of 70 people required to run the train. All Aboard for Fun!

Adults and Seniors: $49.00 per personlgroup rate, (25+ people) or $54.00 per person/individuals.
Options: Add a tour of the Fillmore Ilistorical Museum before or after the train trip: $5.00 per person

Add a tour of the Rancho Camulos Museum after the train trip: $5.00 per person

i California OiI Museum I

'_l

Tours in 2014: Feb 26,Ndar 27,M.ay 7, June 4, Sept 18, Oct. I, Oct 23, Nov 19, Dec 10
Advanced reservations required for all docent-guided group trips.

Res ewatio ns & Infrtrmation

www.fwry.com 805-524 -2546
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Frid dy,4th of Jul
i Boards:6:00 pm Departs: 6:30 pm

urns: After Fireworks (Approx 9:45 pm)

After a BBQ dinner and train ride through the
utiful Heritage Valley, enjoy the spectacular

works show produced by the City of Fillmore!

Dinner Menu
Tri-Tip & Chicken, Potato 5alad, Chili Beans,

rlic Bread, Chefs Special Dessert Coffee or Tea

g Adults: S72 Youth 4-12: S41 Child 2-3:.$22
," Under 2-- FREE on lap

roup Rate for 25+ people includes tax & gratuity:
Adults: $69 Youth 4-12: S40 Child 2-3:521

IIOME OT "TIIE MOVIE TBI{IIVS'
.$nalr6f-lrWR.Y-cortI.

4th of July
j

-Hour Davti
Train Ride
Departures:

Sfnn 1:00 pm & l
irlts/Seniors:: 52

rYouth 2-12:51

(Sos)sza-z

under 2 Free

v .i^- ^ a *.
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ocroBER 4,11, 17, ss & q.b
IGHTY, $ATURPAY AN? $uWpev DEpARTUR

BODIES BOAPPING: 6:45 PM

PEARLY DEFARTTNG: 7:OO FM
TO RETURN: APFROXII{ATELY I0:lS PIrt
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fiauv*ingly vintage traiw for a

sytoaQtacutar ada eutur e, wit[1

"Icfiabog" asyour
de stmation. I e ast on BBQ

Tri-tiyt anb cbicken,potato - Satad,

Bveal amd Beaus.tben r*b*kon adanng

fiayride avfi searcf1fov r[Se HEADLESS

HORSEMAN and who [<no*t wbm else, or wfio

elsewnghbe [wfung... Dress in coslwwe 0r as a

ww e wwyta[. py otect gouv fi e ab f, o* t[s, Hov sewen!

TICI{ET FRI0E *
$49,0CI Yourr,r(4-t?) $04.ss
eHr[DR'EN ( ?-6] $s6.e0

UNDER 2 FREE ON LAP
*INCLUDES TAX

E'RE JUST
FOR YOU TO

RESERVA
R

LIMITE? SE
COSTUMES ENE
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nnrttrPote

>7Nov 29 thru Dec 23<.
'> Return Santa to the

From F&lY Depot: 4:3QPM, 6:00
return to Depot at 5:30PM, 7:00 PM
to bring your can erd to take

on site so that you can parchase some
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Youth 2-12=+
Under Age 2l
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Steven T. Mattas (SBN: 154247)
smaff as@meyersnave. com
Jenny L. Riggs (SBN: 204417)
j ri ggs@meyersnave.com
MEYERS, NAVE, RIBACK, SILVER & WILSON
633 West Fifth Street, Suite 1700
Los Angeles, California 90071
Telephone: (213) 626-2906
Facsimile: (213) 626-0215

Attomeys for Plaintiff
VENTURA COLTNTY TRANSPORTATION COMMIS SION

VTiTTURA
SUF=F{GRCSURT

rEtED
MAR 0 6 2014

M : al-tii=L a^). PL.*": 5T

*xa*uilva'li;i':sr cftti Ci€''k
.L-lcplry

fua*a *" *"***:'-.

EXEMPT FROM FILING FEES
GOV'T CODE $ 6103

BY:

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA

VENTURA COLTNTY TRANSPORTATION
COMMISSION,

Plaintiff,

v.

FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive,

Defendants.

Case No. 16-2014-a0449769-CL-UD-VTA

DECLARATION OF DARREN KETTLE
IN SUPPORT OF YENTURA COUNTY
TRANSPORTATION COMMISSION' S

COMPLAINT FOR UNLAWFUL
DETAINER

Action Filed:
Trial Date:

IN SUPPORT OF VENTURA COLTNTY TRANSPORTATION

COMMISSION' S COMPLAINT FOR L]NLAWFUL DETAINER
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p4qLABATION OT,DARF,EN 4prrlE
I, Darren Kettle, declare as follows:

t. I am the current Executive Director for the Ventura County Transportation

Commission ("VCTC"). In that position, I am responsible for advancing VCTC's mission, which

is to improve the transportation services and options available to residents of Ventura County to

use in getting to work, school, shopping areas, and other essential services. VCTC is made up of

one elected official from each of the ten (10) cities in Ventura County, frve (5) members of the

County Board of Supervisors and two (2) citizen appointees. VCTC performs its role through a

variety of means, including investing in transportation-related projects in Ventura County, and

managing federal and state transportation funds allocated to Ventura County. As part of my

responsibilities as the Executive Director of VCTC, I am aware that VCTC took responsibility for

the Santa Paula Branch Line, the rail tine at issue in this dispute, in October 1995 and

subsequently, over a decade later, prepared a series of correspondence to the Fillmore & Western

Railway over the course of 2010 to 2013 . The rail line at issue is the Santa Paula Branch Line,

which runs from.the Montalvo section of Ventura to Rancho Camulos, near Piru.

2. I have personal knowledge of the facts set forth in this declaration, and if called to

testify as a witness, I would and could testifu competently thereto. i make this declaration in

support of VCT, )omplaint for Unlawful Detainer against Fillmore & Western Railway, Inc.,

and the City of Fillmore. As the current Executive Director for the Ventura County

Transportation Commission,I understand that I qualify and ary duly authorized to be a Custodian

of Records of certain official records of VCTC, as maintained by VCTC, as reproduced by our

archive department, including the official acts of VCTC and the records of the meetings of VCTC.

It is the regular practice of VCTC to receive, prepare or maintain such records as are attached to

this declaration. I declare and certify the authenticity of all the following records (below) as true

and compiete copies of records received, maintained and stored in the regular course and scope of

business of YCTC and that they were prepared or kept by authorized personnel of VCTC business

operations as a regular practice at or near the time of the acts, conditions or events which they

intend to convey. i am familiar with the mode of preparation and/or receipt of the aforementioned

1

DECLARATION OF DARREN KETTLE IN SUPPORT OF VENTURA COT]NTY TRANSPORTATION
COMMISSION'S COMPLAINT FOR L]NLAWFUL DETAINER
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records. To the best of my knowledge, all of the following records referred to below were

prepared, compiled and maintained by personnel with knowledge of these matters of the above

named business, in the ordinary course of business, at or near the time of the acts, conditions or

events recorded:

3. Attached to this declaration as Ex. 1 is a true and correct copy of the lease VCTC

entered into with the Fillmore Redevelopment Agency on or about Jure 5, 2001. With the

dissolution of the Fillmore Redevelopment Agency years later, I understand the Fillmore

Successor Agency, through the City of Fillmore, assumed responsibility for.the Fillmore Lease.

4. Attached to this declaration as Ex. 2 is a true and correct copy of the lease VCTC

entered into directly with Fillmore & Western Railway, Inc. on or about June 25,2001 (the

"Direct Lease").

5- Attached to this declaration as Ex. 3 is a true and correct copy of the Sublease

Agreement Fillmore & Westem Railway entered into with the Fillmore Redevelopment Agency

on or about July 1, 2001, kept on file with VCTC.

6. Attached to this declaration as Ex. 4 is a true and correct copy of a letter I authored,

dated May 14,2013, to Mr. Rigo Landeros, City Manager of the City of Fillmore, providing six

month notice of termination of our ("without cause") Fillmore Lease to the City of Fillmore, as

Successor Agency to the Fillmore Redevelopment Agency.

7. Attached to this declaration as Ex. 5 is a true and correct copy of a letter dated May

3 1, 201 3 that I eventually received that was purportedly sent from Tiffany Israel, I understand to

be counsel for the City of Fillmore as Successor Agency to the City of Fillmore Redevelopment

Agency, to Mr. David Wilkinson of Fillmore & Western Railway. The letter conveys to

Mr. Wilkinson that the Fillmore Sublease has been cancelled without cause, effective December 1,

2013.

oTEi.eneTIoN oF DARREN KETTLE IN SUPP0RT OF VENTURA COLTNTY TRANSPORTATION
COMMISSION'S COMPLAINT FOR UNLAWTUL DETATNER
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L I have seen Fillmore & Westem Railway's website,located,at www.fwry-

blog.corn, and as of March 5,z}l4,that website still offers to sell tickets for various excursions on

vcrc's rail line that use<lto be subleased to Fillmore & w'estern Railway'

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed lhis -)f,!

2246246.1

of March 2014, iitVentura, Califomia.

OECIARNNON OF DARREN KETTI,E IN SUPPORT OF VENTURA COLTNTY TRANSPORTATI

COMMISSION'S COMPLAINT FOR LTNLAWFUL DETAINER
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LE,ASE AGREEMENT

FOR TLIE "FILLMORE SEGMENT" OF THE SANTA PAULA BRANCH

\
Agreement made this dz; oay ot '--' tJVt4 , 2a01, by and

beiween the CITY OF FILLMORE REDEVELOPMENT AGENCY ("Fillmore"), a local government

agency of the State of California, and the VEI'J'IURA COUNTY TRANSPORTATION

COMMISSION ("VCTC"). This Agreement replaces a previous Agreement between the Fillmore

and VCTC for service on the Fillmore Segmcnt dated November 13, i 996.

WHERL.AS, VC[C owns a lrre of railre36 from milepost 403.20 at or hear Mortalvo,

California, to milepost 435.O7 at or near Rancho Canrulos, California (''Santa Paula Branch");

WHEREAS, Fillmore desires to lease the segment o{ the }ine betureen milepost 414.45 al

or near Santa Pau)a and rnilepost 435.O7 ai Rancho Camulos, ("Fillmore Segment'') for

publicltourist excursions, charter and dinner train operations, and for placement of

information/direciional signs; and

V/HEREAS, Fiilmore cioes not ciesire lo be obligated to provide common carrier freight

service on the Fillmore Segment;

NOW, ]-HEREFORE, lN CONSIDfRATION of ll-e rnrrtr ral covenarts herein ?ntered into, the

parties rerebY agre6l

L Defirtilinns

"Effective Date" shall rlcan July 1 ,2O01 ,

"!xdcuiion Date" shall mean tlre date this Agreemenl is executed by the parlies

he relo.

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 133 of 191



"Fillmore Segment'' shall mean that portion of the Santa Paula Branch between

miiepost 414.45 at cr near Santa Paula and milepost 435.07 at Rancho camuios.

"Santa Paula Branch" shall nrearr the'line of r'ailroad ftom milepos{ 403 20 at or

near M.onlalvo; California; to milepost 435:07 at or near Rancho Camulos, California, all as shown

on Exhibit A herelo.

'Lease Property" shall mean the Tracl(, Track support Structures, building and

the real property whicn comprises.land lying within 15 feet of the centerline of any Track existing

on the Fillmore segment, on ihe Effective Date, reserving, however, foi\zCTC, its successors and

assigns the right (consisrent with the rights herein granted) to conslruct, reconstruct, mainlai'r

and use future ;ecreational trails, fiber optic communication and pipeline facilities and

appurtenance's in, upon, over, under anC along said property, wlthout unreasonable or substantial

interference with the operations of Fillmore or of Fillmore 's sublessee and subjeci to the righis of

existing tenants in possession. Where the Santa Paula Branch crosses State Roule 126' the

,.Lease property" shall include land lying wiihin 25 feet of centerline of Track for a dlstance of 100

feet from edge of pavement. Where tracks do. not exist on the Effective Date, the "Lease

propeiiy,, shall include land lying within 25 feet of historic centerline of Track-

"Lease Term" shall mean the hventy (20) year period commencing fr.cm the

tlfecrive Date, suDject to [rc bicnnial rcview of rents ano rates described in SecLiorr 3b

"Maintenance" shajl mean those activities required for continued basic opet'ation

of track and signal equipment. Track work under this itenr includes tightening lrack bolts, Iifting

and tamping joints to adjust cross level, swiLch adiustment and lrbricalion, operation of ba{last

regulato;s, replacernent of worn switch components, spot replacement of worn iies, and spot

replacement of vuorn rails Signal worit under ihis item includes periodic inspections and tesis per

FRA/pUC requirements and repair/ replacernent of clefectrve/darnaged components

"Siill ard Motion Picture Prodtrciion'; shall include sti,l and motion piclure

prrduCticn. tclC'/irtor tiiming. commerC,als and Other SLill an0 motion lelevis;6n 916n-6tioral

activities, virjeo production and any other silll or motion related media events-

"Pub{iclTourist Excursions" shall include public arrtl private excLlrsions,

2
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recreational services, and charter and drnner train operations and any promotional actirrities

related thereto.

''Taking" shall mean the taking or condemnation of materially all of the Lease

.Property-by any.con-rpetent authority at any time wlrile rhis Agreement is in efFect.

"Track" shall inclucie all appurtenances thereof, consisting of raji and fastenings,

sw'itches and frogs complcre bumpers, ties, ballast and roadoed.

""Track Supporl Structures" shall tlean those properties necessa,ry for use or

supporI of Track, including signals, bridges, culveits, other structu.Tes, tunnels, grading,

embankments, dikes, pavement, anrl drainage facilities.

"Gross Revenue" shali mean the total ,erenue collecied by Fillrnore or iis

sublessees in the forrn of fees, rents or any other basis of charges derived from projects using

any part of the Lease Properly for Still and Motion Picture Production and for public/Tourist

Exctlrsions and shall no1 be reduced by any expenses incurred oy Fillmore or any or its

sublessees except for contracl fees paid by Fillmore or atly or its subleesses tc a third parly aind

reimbursement revenues received by Fillmore or its sublessees.

2. lglpose and Scofre of Lcase:

Tlte purpcse of the Lease is to permil Fillmore anc/or its s-blessees lo rrsc the

Lease Property 1'or Publicilourist Excursion purposes, anc for informaiional/directional signage,

subject to reservations described in Section 9(c), as parl of its efforts to further develop the local

economy.

VCTC, for consideration of the rents, covenants, and conditions herein contained

to be I<ept, perfornred, and observed by Fillmore, does lease ancJ demise to Fillmore, subject to all

matiers of recoi-d and the rights of existing tcnanis in possessron, and Fillmore does rent and

accept from VCTC tlre Lease Property,

Rentai Payments:

a. Fillmore shall oay to VCTC as rnitial rental hereuncJer the sum of Six
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Hundred and Seventy-Five Dollars (675.00) monthly, payable in advance on a quarterly basis

within thirty (30) days of the beginning of each quarier. This initial rental rate shall be adiusted

annually ihereafter as follows. The base for computing tl-re adjustment is the Consumer Price

lndex for All Urban Consumer:s (1S82-84 = 10O0. for Los Angeles - Long Beach - Anaheim,

Califor-nia< publisheC by the Uniied States Department of Labor, Bureau of Labor Statislics

("inclex"), which is published for the mon$r of Juiy, 2001 ("Beginning lndex").

lf the lndex published for the month of July prior to the adjustment date

("Exiens)on lndex) has increased over the Beginning lndex, the monlhy rei-rt for the following year

(untrl the next rert adjustnrspl; shall be sei by rnulliolyirig the initiai rent bY a frac:ion, the

numerator of which is the Extension lndex and the denominator of which is the Beginning lndex.

However, in no case shall ihe monthly rent be less than the iniLial rent'

lf the Index is changed so that the base year differs from that used

above, the inclex shail be converied in accordance wilh the conversion factor published by the

United Dtates Department of Labor', Bureau of Labor Stastics- lf the Index is discontinued or

revrsed during the ternr, such other governrnent index computation with which it is replaced shall

be used in order to obtain substantially ihe same resull as would be obtained if the lndex had not

been discontinued,

b, VCTC and Fillmore agree that ihe rentai rate shown in Section 4(a) be

reviewed , and il deerned ltecessaty, re.legotiated and reviserl on a biennial basis. Rcntal rate

ieview may include, bui is not limiterl to, consideration of a simple flat rate, percent of gross

receipt, fee per rider, or orher appropriate measures. ln the event VCTC and Fillrnore are unable

to reach agreerrent reguarding a rental rate, the ntatter may be stltrmitted to mediation pursuant

to the applicabte provisions of Seciion 24. lf the rental rale is revised, it shall be rnelnorialized

through an amendment to this AQreenrent. lf a rental rate cannol: be agreed upon, even afler

mediation, this Agreement.nay be terminated in acccidance with section 15(b)

C'Fiilrnoreacknowledgesarrdagreesihalitsobligaiiontopayrent

hereunder and the righls of VCI'C in and to such rent shali be absoiute and uncorrdilional and

shall not be subjcct to any abaiemeni, reduction, Set Off, defense, 6eunisr-claim or recoupment
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('Abatements") for any reason whatsoever, including without limitation Abatements due to any

present o1 future claims of Fillrnore against VCTC under this Agreement or otherwise,

4. Use of Premises:

a. Fillmore shall have the right to use the Lease Properly for lawfL.tl

public/Tourist Train Excursibn use defined herein, and any lawfui placement of

informatio,nal/directional signage, but noi io remove the Track or Tracl( Support

Structures as defined herein.

b. Fillmore shall maintain at jts sole expense ihe Track arrd Tracli Support

Structures to such starrdards as required for its uses and in accordance with applicable

regulations.

(1 ) Fillmore shall be entitled to receive any State or Federal Funds

designaied for highway grade crossing signal maintenance on the Fillmore Segment.

c. ln the event that specific Track and Track Supoort StrUCtLrres are

determined to need extensive refurbishment or replacemeni, beyond maintenance as defined in

Sectior-r 1, VCTC shall be responsible for said refurbishment or replacement. Any and all

refurbishment or replacement activities shall be undertaken at the sole discretion of VCTC a-s

funcls may become available. it is un<ierstood by the parl es that VCTC shali seel{ staie ancl/or

federal funcls to the greatest extenl possible for such work.

5. Cgnstruction:

a. Permanent lmProvernents

Fillr-nore dl-rall not have the right to construct any additions or betterments

of a 1:errnarrent naiure on [he Lease Property without specific written approval in advance by

VCTC.
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b. Temporary lmprovements

Fillmore shall have the right to construct any lemporary improvements

necessary to use the premises for the uses permitted herein, provided, however, said temporary

improvernents shail bre tlmely removed upon cessation.of lheir use,

c. Easements and Dedications.

The partres recognlze lhdt in order to provide for the more ordeily

development of the Lease Property it may be necessary, desirabie or required that street, water,

sewer, drainage, gas, power line, and other easement and dedications, and sinrilar rights be

grinteO ar dedicated ourro.*ithin poriions of the Lease Property. VCTC will give Fillmore timeiy

written notice of all such requests, but VCTC will continue to consider such requests, have sole

authority to approve or reject proposals ans execute and deliver sr-rch documents, from tinre to

time, and throughout ihe term of this Agreemeni as rnay be appropriate, necessary, or required

by several governmental agencies and public utility companies for the purpose of granting such

easements and dedications. No such easement or dedications, nor any ionstruction in

conriection there-with, shall unreasonably interfere with the operations of Fillnrore or iis sub-

lessees hereunder.

I d. Tiite

rcemgnts made or additons improvements or

alterations to the Track and Track Suppori Struclures shall in eaclt case be considered accesions

to the TracK and Track Support Slructures and tiile thereto slrall be immediateiy vested in VCI C

witlrout cost or expense to VCTC-

However, Fillmore's lixtures, rnachinery and equipment placed or

mairrtbined or-r the Lease Property or propelled on rail shall be and remain the property of

trillmore. lfrhercroval ofsamecduscsr-laL?:ail dar'lagetopropertyof VCTC.Fillmoreshall pay

ihe. reasonable cost of repair.

Fillrnore shall, within one hi-rndred and eighly (1B0) days foliowing expiration of

the l-ease Term, remove all of its pioperly from the Leased Property,

6
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6. lndemnifiqation:

Fillmore agrees t,o irivestigate, release, defend, indemnify and hold

VCTC harrnless fr.orn and against any and all loss; darnage, liabillty claims; demands; detrirnenls,'

costs, charges and expense (including attorney's fees) and causes of action of whatsoever

character which VCTC may incur, sustain or be subjected io on account of loss or damage io

property and loss of use therof, or for bodily injury to or death of any persons (including, but not

limited to the property, employees, subcontractors, agents and invitees of each party hereto)

arising out of or in any way Gonnected with the.work to be perfot'med or occupancy,.operation,

rnaintenance, enjoyrnent or use of the Lease Property under this Agreement, except such as shall

ha./e becn uccasioned by the negligcnce or other fault of VCTC.

7. Assiqnment, Subletiinq and Mortqaqinq;

a. AssignmentbY Fillrnore

This Agreemeht may not be assigned by Fillmore without the prior written

consenlofVCTC. lnanyevent,nosuchassignmetrtshall bevaliclurtlesstl-rerestrail becleJivered

b VCTC in due form foi- recording within ten (1 0)::y. after (ire tjate of the assignment (a) a

duplicate original of the instrumeni of assignment, ancl (b) an instrumerlt by the transferee

expressly assurning all of Fillmore's obligations and defaults urrrJer this Agreetretrt. Upon any

assignment of this agreement conforming to the terms here-of, but not otherwise, the assignor

shall be released lrom the performance of obligations ou the parl of Fillrnore thereaf[er lo be

performed under this Agreement, except any obligation to hold and apply monies held by the

assignot at the clate of the assignment, the disposiion whereof iS governed by the terms of this

Agreement, and except further any unperforrneci obligation vlhich shall have maiured pr,or to

such assignment, V,/ithor.rt limiting any of the ioregoing, bul irr addition thereto, any asslgilrnent in

coritraveniion of the terms hereof is void, but this shatl not inrpair any remedy of VCTC because

of Fillrnore,s having engaged in an act prohibited by the terms hereof.

'7
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b. Mortgage of Leasehold lnterest.

Fillmore shall not have lhe right, al any time or front time to time during

the Lease Term, to encumber the leasehold estate created by thts Agreement by a leasehold

mortgage without the prior written conscnl on VCTC

c. Subletting bY Fillmore

Fillmore shall have the right to sublet all or any part of the Lease

Froperty for any peri'nitted use under the terms of this Agreement but it may not sublease to any

rail operator whose operaiion would be subiect to regulatory contro{ of any federal or state

auency without the ;rrior written conse'lt of VCTC.

B. Limits on Use

a. During tl-re lerm of this Agreement the Lease Properly shall be used by

FitJrnore for the use specified in Section 4 above and for no olhei use or purpose. Fillmore shail

not use nor permit any other person to use the Lease Propedy, or any part ihereof, for any

unlawful purposes. Fiilnrore shall at ali times during said term conform [o, and cause ali persons

using or occupying any part of the lease Property by invatation of, under or by right of Fillmore to

comply wilh all public lav,rs, ordinances, ruies, orders and regulatiorts from iime to time appiicable

thereto and regardless of when they bccome or becan-re eTective, rncludlng without limitations,

those relating to health, safety, noise, environmental protection, waste disposal, air and water

quality, anrJ shall furnish satisfaciory evidence of such compliance upon'request of VCTC,

Fillmore shail not commii, nor allow any sublessee io commii, any wast. upon the Lease Properly.

b. IndemnilY for Violation of Law

(1) trillraore ccr,venarrts anrl cgrees to r?lease, defcnd, indcmn,fy and

Save VCTC harmtess froin ary liability. cost, expense, fines, pe-nalties, damages, or surcharges

imposaC ior any violction of any 31 I 3ll laws. ordir..inces rJrcs uiLers .r:cl '+gu,;itinns applicable

to the use and occupancy of lhe I ease Properly, cr as the result cf any discharge, ieakage,

spillage, emission or pollution \,vhether occasioned by neglect, omission or willful acI oi Frllmore or
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any person upon the Lease Property by license or inviiation of Fillmore or holding or occupying

the same or any part thereol under or by right of Fillmcre, regardless of whether such liability,

cost, expense, fine, penally, damages, or charge arises or is imposed during ot after the

expiration of this Agr.eement, provided the acl giving rise to same occurs dr-jrinQ the term hereof

or any renewai or extension thereof.

(2) Likewise, VCTC shall reiease, defend, indemnif,T, and save

Fillmore harrnless from all such matters regardless of wheiher such iiability, cost, expense, fihe,

penalty, damages or charge arises or is lmposed during br after the expiration of this Agreement,

provided the act giving rise to same is caused or occasioned by the neglect, omission or wiilful

act of VCTC or any person (excepting Fillmore an<j persons upon the '-ease Property by Iicense

o. invitation of Fillmore) upon the Lease Properly by license o: invitation of VCTC.

(3) .Fillmore shall have the right to coniest by appropriate legal

proceedings, without co'st or expense to VCTC, ihe validity or application of any law, ordinance or

reguiation of the nature herein referred to. lf by the terrns of such law, ordinance, or regulations

compliance therewith may be legally held in abeyance without subjecting VCTC to any liability of

whatsoever nature for the failure to so comply therewrth, compliance therewith may be postponed

until the final determinatlon of such proceeding. Filimore, upon commencing such contest shall

furnish to VCI-C a document guaranteeing that VCTC and VCTC'S interest Ln the Lease Property

shall be saved harmless form any penalty, damage, charge or claim resulting front such contest.

9. Conditions and Covenants:

---
All the provisions of thls Agreement and any Rlders which are made a

.part of this Agreement shail be construed to be "condiiions" as well as "covenants" as thcugh the

words specifically ei<pressing or imparling covenants and condilions wei-e used in each separate

provision.

a. Qualifications on Use

This Agreenrent is subject to the rights of existi.g tenants in
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possession. Fillmore accepts the Lease Property (including VCTC-owned lmprovements) in their

present condition without any representation or warranty by VCTC as to {he condition of such

Lease Property or lmprovements, except as may be set forth in Exhibit "A", and VCTC shall not

be responsible for any defect or clrange of conditions in the Lease Prcperly or such

Impi-ovements, any damage occurring thereto or for the exislence of any vioiaiion of any

lnulicipal, county, state'or'federal law, order, rule, regulaiion or ordtnance.

b. WARRANTIES AND REPRESENTATIONS

FILLMORE UNDERSTANDS AND AGREES THAT VCTC

MAKES NO WARRANTY NOR REPRESENTATION CONCERNING WHAT, IF ANY, USE OF

THE PREMISIES MAY BE I\4ADE OF ANY GOVERNfu1ENTAL JURISDICTION, AGENCY OR

ENTIIY HAVING AUTHORITY OVER THE PREMISES. FILLMORE SHALL BE SOLELY

RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY WITH THE

REAUIREMEN-T OF EACH SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPL,IANCE

WITI.I SUCH REQUIREMENTS. NO EN4PLOYEE, REPRESENTATIVE OR AGENT OF VCIC

qAS ANY POWER OR AUTHORITY TO WAIVE OR MODIFY THIS PROVISION AND NO CRAL

OR WI<IT-IEN REPRESENIATION BY ANY SUCH PERSON SHALL EVER BE DEEMED TO

CONSTITUTE A WA VER 
""I:::::::]:: 

OR ANY ESTOPPEL AGAINST VCTC

VCTC reserves for itseif and those to rvhonr it grants such right,

rrght to: 1) construct,.maintain and operate any exisling oncl new and aoditional communication

faciiites or pipeline upon, over and beneath the Lease Property, so long as ihe exercise of such

r,ghts under ttris Agreement; 2) construct, mainlain and operaie any existing and new additional

recreational trail facilities; 3) operate freight and regular passenger rail sevices on the Fillmore

Segment and 4) conduct stiil and motion picir-rre filming, inciuding television filming, cornmercials

ancl clher still and motion television pi-omotional acti'ritles.

d Right ol EntrY

VCTC or VCTC's agents, rejreseniatives or ernployees shall

r0
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have the right at reasonable times to enter the Lease Proper[y tor the purposes of inspecting'

determining whether provisions in this Agreernenl are being complied with, rnaintaining, repairing

or altering the land, or showing the Lease Property to prospective Iessees, purchasers'

. .mortgagees or' beneficiaries under deed of trust

e Lens

Fiilmor-e agrees and covenants to hold VCTC and the Lease

Property harmless frorn any mechanics' or materialmen's liens claimed by any person, firm or

corporation employed by Fillmore or Fiilmore's subtenants, ln the event of the liling of any such

lien. Fillmore shall cause such lien to be released within five (5) days after VCTC',s written nolice

to do so. Fillrnore shall indemnify and rleferrd VCTC against all liability, cosl and expense

(including attorney fees) ircurred by VCTC as a result of arry such lien'

'10. lnsurance:

While this Agreement is in effect, Fillmore shall furnish evidence

satisfaclory io VCTC thai both VCTC and Fil{rnore are named as additional insureds for third

party liabilify claims by Fillmore's subiessee, meetitrg the requirements stated below, in a form

satisfactory io VC-IC. Not later tl-an thirty (30) cays prior to the expiration date of sucn coverage,

Fillmore shall furnish VCTC wilh evidence salisfactory to VCTC that ihe coverage has been orwili

be substituted for and will be effective immediately upon such expiralion.

a. LiabilitY'

Con'rprelrensive general and autornobile liability coverage shall;

(1) have a cornbined single limit of nol less than $5,000,000 per

occ u rren ce;

(2) r'ame VCr' C an,l trillmorc as 'odtJiLional insureds with

respect to tlrc operatiur),, cF Frllmore's sublr:sie€s,

(3) ccver the contractual liability assumed by Fillmore's

sublessees undet- tltis l-ease;

l1
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as may be reasonably possible to iheir condition before taking; provided, however, tlrat if the

Temporary Taking extends beyond the expiration of the Agreemenl Term, ihe award shall be

apportioned between VCTC and Fillmore as of the date of expiration, after VCTC shall l.rave

received ihe entire portion of the award attributable to physica) ciamage to lhe l-ease Property

and to their condition before 'lernporary Taking.

12. Lale ?evmeds:

Fillmore shall pay VCTC an administrative charge of 1-1l2Yo per monlh

or the highest amount permitted by law, whichever is lower, for any amount due

hereunder which remains unpaicl after ihlrty (30) days from the date such amount becomes

payablc.

4a Default:

Fillrrrcrre slra{l be in default under this Agreement (1) if Fillmore fails to

pay the Base Rent wlren due and such failure conlinues for a pericd of more than fifteen (15)

days, (2) if Fillrnore fails to cure the breach of any provisron of this Agreement wiihin thirty (30)

days after norice :rom VCTC (or lc cornmence and diligently pursue lhe cure of such abreach if

the Dreach cannot bc cureC within t,rirry (30) days, (j) if Fillnrore is adjudged bankrrrpt ot

becomes insoivent or seeks general debtor relief by extrajudicial rreans or if any actiott or

proceeding icr debtol rerief of Fillrnore is commcnced oy Fillmorc,

lf Fillmore fu,ls t,: cu,e a defauit urithin thirty (30) days notice fronr VCTC

to clo sg Fil more does noi present a restoration pian within foriy-fivc (45) days, VCTC shall have

the right, without further notice and ir addition to any oiher remedies VCTC may have in law or in

equiiy, to [errrrir..]le tlris Agreement forihw,trr and to retakc posscssion of the Lease Prooerty.

Nonyaiver:

VCTC's failure to eniorce or exercise ils rights under any 1erm, condition

1l

14.

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 144 of 191



or covenant of this Agreement shall nol be construed as a waiver of such righls or such term,

covenant or condition. Acceptance of rent shall be deemed a waiver of VCTC's rights io

terminate this Agreement as provided herein, regardless of when accepted.

15. Termination or ExPir?tion:

a. Gencral:

Termination or expiration of this Agreernent shall not release

either parly from an event whici'r occurred prior to such termination or expiration. lf Fillmore fails

to surrender possession of the Lease Properiy upon termination of this Agreement, VCTC shall

hdve the right, to the extent permitted by law, lo re-enter the Lease Property and

remove Fiilmore ancl any person or en{ity crairning through Fillmore fronr the Lease Property.

b. Notice of Termination

Either party may terminate this Agreement, without cause, upon a

six (6) month writtcn notice of iermination given to the other party per Section 21 beiow.

c. SLrrrender of Premises

Upon the expiration or terr-.rination of the Lease Terrr, Fillmore,

without further notice, shali deliver up to VCTC the possession of the Lease Property, Upon the

lailr..rre or refus:l or Fillmore to remove from the Lease P|operty. as provided in Sectron 5d., all

personal property owned by Fiilmore, (a) said personal property shall there-upon, at the option of

VCTC become the sole property of VCTC, or (b) if VCTC so elects it may remove from the Lease

Property personal proirerty owned by Fillrnore, and VCTC may aiso restore the Lease Property

substantial'y to thc condilroir in ',vhir:h,1 exsted at the time Fillmo'e rook possession, all 3l the

expense of Fillmore. whrch exDense f illmore agrecs to pay uDon demand, or (c) VCTC aI its soie

oplion rnay clect tlrat Ihis Agfcement with all ter-ms cci.t.lir'teul herein, including poymci: o: Base

Rental for faiiure to vacaie on iime may remain in eltecl untii Fillmore's peTsonal property is

.emoved and lne Lease Property is restoretJ lu VCTC. 'n the event of such fairure or refusal of

iillrnore lo surrender possession of the Lease Property, VCTC shall have ihe right to re-enter

14
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(4) provide that lhe insurer is noi entitled to any contribution

from insurance in effect for VCTC; and

' (5) Provide for at least ten (10)

any other. cancellation or modification of coverage

Federal Employer's Liability Act or Workers Compensation

lnsurance, as ihe case may be, shall cover all persons employed by Fillrriore or its agents

in the conduct of its operatlons on lhe Lease Property and shail provide for a waiver of

any right of subrogation agaisnt VCTC to the extent permitted by law'

11. Condemnation:

Total Taking

ln the event of a Taking, this Agreement shall termrnate on the

earlier of vesting, of title in, or the taking of possession by, the condemnor.

ln the event of Taking, the award for the land value and interesl

thereon shall belong to VCTC, Under no c;rcumstances shall Fillmore be entitled to any ''bonus

value" for any remaining unexpired Term of this Agreement.

lf ihe values of the respective interests of VCTC and Fillmore

have been seoarately dete;mined in ihe proceecling forthe Taking in accorCance with tl.tis Seclion

1.1a., then the valr-res so determined shall be conclusive upon VCTC and Fillmore. Otherwise the

values shall be determined by agreement or, if they are unable to, agree., by arbitration under ihe

terms of this Agreement.

b. TemporarY Taking:

lf all or pari of the Lease Property or of Fillrnore's interest uncier

tiris Agreement is tal(en by any competent auihority for it! tempc:arv use or occupancy

(,'-[enrporary laking"), this Agreemenl shall not terminate and Fillmore st-all conLinue io pay'ent

and ctr.er 
"113rges 

and [o lterrorrn all of its other obligations hereunc.lcr, to the cxtent Fillrnore ls

not prevented fr-om doing so by iaking authcrily. ln the event of a Temporary Taking, Fijlmore

shall recr:ive the entire awarcl and shall, at its sole expense, resLore the Lease Property as nearly

days' notice to VCTC prior to

12
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upon the Lease Property and remove Fillnrore, or any person, fir-m or corporation claiming by,

through or under Fillmore, therefrom.

d. Sale to Other Parties:

. . lf during the term of lease; or any extension orcontinualion'

therepf, VCTC should eiect to sell all or any part of the Lease Property to a private party, Fillmore

shall have the right of firsl refusal to meet any bona fide olfer of sale on the same or (to VCTC)

more advantageous terrns and conditions as contained in such offer and, on failure to meet such

bona fide offer within sixty (60) days afternotice thereof from VCTC, VCTC shall be free to sell

the Lease Property or portion thereof lo such private party third person in accordance with the

ierms and conditions of this offer provided, however, Fillmore's right of first refusal shall run with

the property. Both VCTC and Fillmore are reqLlired to continue to f'rlfill any oirir0atiorrs generaled

under this Agreemeni prior to the closing of any sale to Fillmore. lf sale, of the property by VCTC

is to a public agency, then Fillrnore agrees that VCTC may assign this Agreemenl to such public

agency.

16. Attornev's Fees:

lf either pariy takes any steps or brings an action to compel perfortnance

of or to recover for breach of any ierm of this Agreement the losing party shall pay the

reasonable attorney's fees of the prevailing party, in addition to the amount of judgment and

cos ls.

17. Entire Aqreement:

The contents of lhis Agreement are the entire agreement between the

parties and superseCe all written or' cral communica[ions between the parties prior to rls

exeCL tior.

-l-his Agrcernent shall llot he mooified excepi by the written agreernentof

the parties.

r5
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Subject to Section 7 and B, Lhis Agreement slrall be binding upon the

heirs, representatives, successors and assigns of the parlies respectively.

1A. 'Warranties of Fillmore:

Filimore warrants, at the Effective Date that;

e. lt is a iocal goverrtment agency validly existing and organized

under the laws of the Staie of California;

b. This Agreement will not be rendered voidable nor unenforceable

by reason of any provision of, or lack of consent under, any indenture, agreement if instrument as

to which Fillmore is bound as a party or bound by any oridinance of Fillmore.

c. The signatory hereof on behalf of Fillrnore has been duly and

fully authorized [o execute this Agreement on behaif of Fillmore.

19. Warranties of VCTC:

VCTC warrants at the Eifective Date thai.

a. lt has full power to lease ihe Lease Property to Fiilmore

20. 'APPlicable Law:

This Agreemeni shall be governed by and constrtted in accorciance wi[h

the laws of the State of Calilornia.

21 . Notices:

Notices under this Agreement by one parly lo the other shall be in writing

and delivered or mailed, postage prepaid, to:

VCTC:

. Execuiive Director

Ventura Couniy Transportation Cornmission

16
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950 County Square Drive, Suite 207

Ventrrra , CA 93003

.FiImore:

City Manager

City of Fillrnord

250 Central Avenue

Fillmore, CA 93015

-fhe parties may chaage addresses for reieipts of notices by directing such changes to the other

party.

?2. Severab jlitY

ll any paragraph, sentence, clause, phrase or word shall become wiihout

full effect due to any legal interpretation, judicial decision, operation of law or otherwise, the

balance of this Agreement shail remain in full force and effect'

23 AsSiS,n"flenl,S-U-qqgs9-Sl5.

-fhis Agreement is intended solely for the benefit of and shall be hindirg

upon the parties hereto, and their successors and assigns, and is not intended nor shall it be

construcd to be for the benefit of any other party.

24 Disputc Resolution:

a Good Faith Resb(ution Prerequisrte to lvledialion

ln ihe event of a dispute arising out oi the terms ol, or pertaining

io, ilris Agreemer.rt, thc partres shall negoliate in good faith for thirty (30) days befcre either pafly

rnay submit ihe rnatter io rr,ediatiorr. VCTC anC Fillmore agree that, in the event they are unable

to resolve any sucl'i dispirle wititin thirly (3C) days of the parties recognition of such clispute

t7
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between them, they shall subrnit the matter at issue to mediation and that [tre method and

procecure for such mediation shall be as hereinafter set forth in subsection c'

b. Mediation Prerequisite to Litigation

Nlo party firay Undertake litigation wilh refefence to any such,

dispute until after the earlier of (1) mediation of thai dispute has occurred or (2) written notice of

refusal by one parly to the other parly of the noticing party's refusal to submii to the decision of

the nrediator ( as hereinafter deflned)'

Methods and Procedures for Mediation

Mediation shall be subject to the following methods and

Procedures:

(1) A party dissatisfied with the resulls of negotiation

between tlre parties may, after the conclusion of the thirly-day periocl descrlbed above in

subsectiona,givenoJ'icetolheotherpartyofitsrequesttosubrnitthemattertomediaiion.

(2) fhe parties hereby agree that they shall submit any

matter elected for mediatjon to (a) a retired ludge of the Superior Court cf the County of Ventura

agreeduponbyallparties,or(b)intheeventthatareliredjudgeisr.otavailabieorsatisfactorylo

ail parties, [o such other mediator as al] parties may agree (the ''Mediator'')'

(3) The parties hereby agre;e to equally share tl.re fees and

costs incurred by the mediator, with each party bearing it's own cos[s of preparation and

presentation of the matter to ihe Mediator'

(4) The Mediator shall have the aulhoiity to call sttch

wiinesses as he oi' she ceems appropriale to the metter submitted to hirn or irer' to take

testimony from sucl.r witnesses as the parties may cail ancl those called by lhe Medlator' lo

request and derrand original and further bricfing ot all rsstles from the parties and lo concluct ihe

meoiation pursuant to the procedures set forth in the califoi'nja Rules of courl anci ihe statutes of

lheStaieofcalifornia,incluclingwiihoullimiiation,thecalifcrniaEvidencecodeTheMediatot'

18
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shall render his decision, in writing, to all parties within forty-five (45) days of concluslon of taking

testimony andlor evjdenoe regarding lhe dispute'

(5) Tlre decision bf ihe Mediator shall not be binciing and,

subjeqt to the linritaiions set forth in subsection b above, either party may instilute legal action de

o_qyg in the event that such pariy does not agree with the decision of the Medialor' The parties

agree tl.at, for the purposes of such liligation and to the extent p:rmitted by'aw, the statute of

limitatiorrs for filing such action shall be one lrundred eighty (180) days from the date of ihe

MediaLor's written decision.

(6) The parties agree that any mediation or litigation which

may arise pursuant lo this Agreement shall take place itr, and in the event ot litigation shall be

conducterj in, the appropriate court tor the county of Veniura, california.

(7) ln the event tlrat litigation is undetlaken by either parly

after mediation, the prevailing party shall be entitled to recover its costs and attorney's fees

incurred in the litigation from the other party'

lN wITNESS WHEREOF, the parties have caused ihis Agreement to be executed on the

date first hereinabove mentioned. '

,.VCTC:"

Ventura CountY

Transportaticn Commission

''Fillmore:"

City of Fillmore

Reclevelopment AgencY

I9
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Lq-,A!! 3S.8-E-EME-NT

F o R R/\ I L ji-E R V I c E S o! T-dE-AANIA PAU|.A' B R'\ N c H

- rl,
Agreerneht rnade tlrrs-7-.5.1cay o' lJ-s-.l: .e-=. - - -,2oo1 by and iretween

the Flt-L.fu]oRE & WES-IERN RA]L'WAY CoN4PANY (',Fillmore & Western,,), a California

cor.poration, ancl.lhe VENTURA COUi\irY TRANsF',cRTATION COMMISSION ("vcTC")'

\A/HEREAS, VCTC ourns a iine cl rail'oacl from milepost 4a3.2A al or near Montalvo,

California, lo milepost 435 07 ai or nea[ Rancho Camulos, C alifor^nia ("Santa Patlla Branch'');

wHEREAS, Fillmore & weslern desires to lease tlre selJrnerri of ihe iine between

milel:osl.405.31 at or neill'Monlgomery Aventre in il-re city cf san Buerraveiltura and +3507 al

.Rancho camulos, for still and motion picture productio:t purposes, {elevision iilming, commercials

and oilrer still and moiion television prcrnotional aciivities, virleo proclLtc;lions and any otlrer still or

rnotio,l Ielateci nreclia event, freight service, nrail ancl express servlLe ' antl [ol pirblic/lourist

excursions, charter at-rcl dinrrer train operaliolrs; and

WHEI-?EAS, Fillnrore & Wes{errr cloes nol desire tc be obligatecl to provide col-nmon

carrier freighl set'iice on ihe Fillnrore & Westerri Segrncrll

i!ow. THEREFORE, lN CoNSIDERATICN of the rnutual covenants lterein and other good and

valuaOie corrsiderattot-t, receipt of 'Jvirich iS aCknowledged by the parties;the parties hereby agree:

1. Defirritions:

''F-ffeciive Date" slratl nrean JLrly 1,20O1 '

'.Executiorr Daie:'' sirall firearl thc.ilale thls Agr eenretrt ls Plecutcd by the parlies

ilcrcfo
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,.Freigl-rt Service" shall rnean 1l.rcr movement of bulk comrncdities (such as coal

and chenricals), aUtomobiles or raw nraterials lr'adilionally hauled by rail carriets-

,.Sarnta paula Branch" shall mean the line of raihood from nrilepost 403'2C i-:i or

near Mo,-rtalvo, California, ro,nilepcst 435.07 at or near Rancho Camulos' Caiiiornia' alr as slto'vtr

on Exhjb jt A hereto.

,,LeaseProperty,,shallmca]ntheTrack'.frackSupportSiruciures,btlildlllgsa{}.1

the real proFrerty which comprises lancl lying wirhin 15 feet of ihe cer'lterline of any l'rack exisiirrg

on the sarlia Paula Branch Line between milepost 405.31 and milepost 435'07' on the EFfectlve

Date,reserving,l-tctwever,forVC].C.itssr:cces::orsanc,aSsignstheright(consisterltwiththe

righrs hereitl granled) to conslruct, reconstruc'., rnaintairr and use luture recreational lrails' fiber

ol)liC ComlntJnicalion and pipeline facililies and appurtenances in, Upon. oVer, ullder and alotlg

sairj property, withou: unreasonable or suhstantial inlerf€rence with the operations of Fltlmore &

WesternorofFillmore&uJestein,SSul]lesseeandsubiecttotherightsofexistingterrarttsirr

oossess on.

"Leasel-erir"shallmeanlheturenty(20)yearperiodcomlnencingfromthe

Effecti'ze Date, subject to the biennial Tevicw of rents'and rates clescrrit'ed in Section 3b.

,,N1ail and i:xpress Service,, sltall tnean pl.emiUrn rail trarlsportatiotr service al

pr'emium rates -. expedited, legularly Sclreciulecl train service al Prices which are gencrally hig;hei

thanfreiglrtserviCetlrarisprovidedasarradiuncttoArntrak.spassengerservice
,,Mainle{rance,, shail nrean those activitaes reqLtired for continued llasic operalion

of track and signal e(luiprnent ior Fillrnore & western's t.rses and in accorclance lvith applicable

regulalrons. "Tracl( wclrk'' 16i6r LhrS ilem includes (ightening track bolts' lifting and tampirrg joinls

to arljLtsl crLrss {evel, sroitch adjustmenl and lubrication, operati0n of ballast r-egulators'

InplaCentetrl ol viol t.t 5dit(,:l comp'.l1el]tS, SI)ol replaCement of \Nor1 Itc5, SpoI leplacemcn( (]f

ivorn rails ard weed atlartement.. "signal rrzork" under ilris item incluoes periodic irislr6lctior"rs and

lests per {'--RlvPUC reqUir,emenls anc repair/ replacement of detectivc/daiiaged compolTelrts'

,,Stiil arrri Motior-i PiclrrIe Procjuctiorl" shall ir-tcludE still and irlotion pictL.tre

z
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procluction, teievision filming, corntnercials and oiher still arrd rnctlon t€levision prornoticnal

activriies, video pr.ocluction ancl anv other still or mclion related rlredia ()venls.

,'PLrl:lic/Tourist Exctrrsions" shall inclr.rcle pul:lic and private excursiorts,

.ecr.ea(ronal alnd dirrner trair operations and any otomotional aclrvltres ielale thJreto

.,1.akirrg,,Sllall filean the tal<ing or'conderlrration of nra[erially all of the LeaSe

Propc:ty h:y arry competr:rrl aulhcrty arl arry lime while this Agreenlcnt is in aifect

,,Track,,Shall inclUde all appui,tenances tllereof, consrstirrg of rail and fas|enings,

switches and frogsrcomplete butrrpers' ties, ballast and toadbed'

.',,Tr.ackSr.rpportStructures,,shailnreanihoseproperijesneCessaryiorUSeor

SUppori of Tiack, including signals, briclges, cUl'/erts, other struClUres. lunneis. qrading,

-nnbank:'lents, dikes, pavement. and drainage facil:lies

.,Gross Revenue,, Shall nlean the total tevenue collecterl by Fillmole & \Alesiern or

ils st,blessees in ihe fonn of fees, rents or any other basis of charges derived frcm proiects using

arry part of tlre Lease Pfoperty ror still a|ld Motion Picture Production arrd for Public/Tourisi

Excursior-is and sna!l rrot be reduced by any experlses rncurred by l'illrno[e & vlieslertr or any or

rts suhlr:ssees except {or contract fees pairi by Filir-nol'e & wesk';rtr or arry or its subleesses lo a

thircl party and [eimr:ursernent revenLtes recaived b1r Fiilrnore & weslern or i[s sLlhlessees'

2 Eulpslg=aldjsspg.Pl-L-clse:

The purpose of the Lease is to peit-nit Fillmore & WesteIrr ancl/or its sub{essees

lo (!se 6re Lease property and Sanla Paula Eranch ior Stitl ancl ivtotion Picture iroc1ucliorr

purposes (incluciing television and video pIoductions), PubliciTourlsi Lxctrrstoit f-)ulposes

(,rrc.u<Jir,J char ier arrC dinner train operalicris\, frc;0hl 3'rviccs' atrcJ rnail anu ex') css sel!lce'

srrirjer;t lo leservations clesciiSed in Secti:rr 9c, as par'l of iis efforts l. furlher devetop the local

econoirly, 1-lre purposes outlincd in this arl.icle srrall be lirnileo to s1;ccific segrrrenls of tr'ecl( as

[ollovrs

" Stlll and N4otioll Piciure Produciions - Inilepost 405 31 to nriletrost 435 07

, Public/l-ourist Excursions - mileposi 4t)3 35 lc nrilrrp'rsl 414 45
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o lrreiglrt Services - rl]ileposl 4'14-95 to nliiepost 4:]5.07

Mail aniJ [lxJlress Service -. nrilepost 403 i]5 lo rlilelrt:sl 435 07

VCTC. fo| consideration of ilre rents, covenants, and condilious heiein conlairred

to be ke1ri. pcrt.)r rncc1. artd or:servecl oy f-l,tmore & W(lstetn, ooes rease and rlen'lse the I-ease

Flroperty (as herern defined) to Fillmore & Weslerr-r, subjeci to i)ll rnatlers of record and lhe righls

of existing tenants i|r possessiorr, anrl Fillmore 8 $/eslerrl does rent and accept the Lease

Property.h'onr VC-[C.

3. RCt e,LlaYrne[ts.

a. Filtlnore & Western shall pay to VCI C as initial rental hereunder the stlm

of Six i lundrecJ Dollars ($600.00) monlhly. Fillrnore & Western silall also pay as Movie Rental io

VCI-C a five perceni (596) fee for each day of Still and f,4orion Pictui-e Procltjclion use of the Lease

property. Fillmore & \AJesiern shall pay 66ss lf 6ntal and Movie RentaI to VCTC wilhin fitteen (l5)

days of ihe eniJ of cach rncnlh inclriding with paymerrt a stalement detarling the nuntber of clays

of Still and Motiorr Pic|ure Producliorr during tlre periotl. Tin ely paymelrl o{ Base Renlal and

f,4ovre Renial js of the essence; VCTC rnay levee a one and one-llalf percent (\ 1i2%) lato fee orr

Fillmore & Westerl-l for eaclr thir',y (30) rlays thal rt)ntal payments and produclion slalements are

past dL,e.

'fhis iniiiat rerlial rate shalt be adjusted annually thereafter as foliows.

The baSe for conrputing the acijrrsimenl is the Coirsutrter Price lndex for All Ljrban Consumers

(ig82-,9d = 1000 for Los Angeles -.Long Beach - Anaheinr. Caiifornia, pubrlished by ihe Unlted

Siates DeparLmept cf Lal,ror, Bureau of Labcr StatisLics ("irrdex"), which is publisired ior the rnonilr

of .July, 2001 ("Eteginning I rdex').

tf tile lndex pu5iished for the nro rth ol .luly prior to lhe acljtrstolerrt ciate

(,'lixlei-qron lrrcle,'') t-.as 1163'e;rcecJ nver lr-p Begrnnin3 Index. Illc lnonthy rcnr ior tnc follnurinr,

year (until the next |ent a,jjLrstmenl) shall be set by mulLiplying the initial rent t/y a fraction ihe

nLrnterator ol wirich is ihe E.rtensrorl Index ar.d lhe denoitrinator ol which is llre Becinning lndex

llorvever, in nr) r:asr) sitalll llre rnonlh{y lerli be less than ihe initia renl.

4
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lf the lndex is changed so tlrat ihe base year differs korr-t lhat t.tsed

abo,ye. the lndex shall be ccnverled in accorclance with lhe cotrversicti l'actor published by the

uiiited stales Departmerrt of Laboi, Bureau of Labor stastics. lF ihe lnclex is discbntinrred or

reviserJ during ihe term, sLrch olher government index conrputatlon with which il 's replaced shall

be usecl in order to obtziin sutrsiarrtially the same r'esult as woulcJ be obtained if lhe Index had not

been discorltinued.

b. VCTC antJ Fillmore & Westcrrr agree that the rental rate shown in Section

3a be reviewed , alld if deernecj necessary, renegotialed and revised an a biennlal brisis Rental

Tatererriewmayincluce,butisnotlimitec]to'corlsitleration0fasimpleFlatrate,percentofgross

rece;pt, fee per ricJer, or olher appropriate irleasures. ln the event VC'IC and Fillnrore & Wesiern

are unable lo reach agreomenl regarding a rental rate, the matter may be sr-rbrnitled to medialiolr

pursuanl to the applicable provrsions of section 24. lf the rental rate is revised. )t shall bc

nremolalized thl ough an amencjment to thiS Agreenrent. lf a rental rate cannot be agreed upon'

even afler medialion, this Agreement may be ternrinated in accorCance with Section 15(b)

Fillriloi-e & Western acknowleilges anC agrees that its obligation to pay

rent hereunder and the rights of r/cTC in arld to such renl shall be absolLrte and unconclttional

ancl sharll not be strbject to arry abatement, reciuction, set off, clefense, coutr"er-claim or

recoupment (.,Abateme nts,,) tor any .eaSon \^lhalsoever, inclucllng wlihor:t limitatioi] Abatements

dlre to ar:y preseni or fuiure claims of Filllnore & wesierrr against VCTC undcr tLris Agreement or

otherw'ise.

,1 !lse- oi P-tetnises

J. r.llnore & \i\cslern shall hare the'rght to us.'tlre Lefse,)ioperty tor ary

lawfui Siill and Motion piclure pui-poses (including tete./isior'r and vrdeb nrocr-tctions), any rewfrl{

o.,ir{rc/ IcL -rst Ir.tln l-.{cll.s on ilsu clclrne.J .rc,"e 'n, lre,El,t 5erv,(:us' ?fl(l i-nalr anJ e(orcs5

services,bulnottorerrlove"Trar;korTrackSr'rpooriSlrtlotures"

b. Filinrore & Westerr.r shall nraintairr lhe Trat;k and Tr3Ck Suppcr|
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Structures fronr milep,lst 405,31 to milepost 435,C7 to such sian(lards as required for ils uses an(l

in accordance with applicable requlatiorts.

(1.) t 
F,,,,r,or" & Weslern shali be entitied lo receive, as lrar t of ils

maintenance atiowarroe as def;ned beloiv, any State or Federal Funds clesignated ior hlghway

grade crossing signal tnainlerritnce on lhe [.ease Property.

(2) Fillmore & Western slrall receive a maintenarlce allowance 1n the

{esser amoLlni of One Huncllec{ Seventy l.housarrcl Dollars ($170,000) or the tc-rlal of its grarle

crossing signal maintenance ftrncis and the annual income derivecl by VCTC fronr its properly

leases at the tinre of tlre Effective Date of this Agreerr-rent, excepiing the revenr-res derived by

VCTC from Fillnlore & Weslern through thls Agreement

c. Irr tlre even', that specific Track and Track Support Structures are

clelermined to need extensjVe replacem6)nl, beyorid rnaintenance as defirred in Section 1, VCI-C

shall bo responsible for said replacemen[. Any and all reprlacement aclivities shall be underlaken

al the sole discretion of VCTC as [unds may becotre avaiiable, lt is ullclerslood by ihe oariies

that VCTC shall seel( slatc and/or federal lr-rnds lo the grealest ext€nl posslble ior such work.

5. ConstructioL

a. Permanetrt lmPi'ovelnents

Fillrnore & Western Shali not have the r',0ht to constr'uct any additicns or

improvetnents of a peTmanent nature on the Lease Propertywithout prior specific writieri apprcvel

in advance by VC-tC. At such time VCIC has authorizeci construction of any ad(litiorrs or

irnprovernen{s, sucfr conslrLtciio€-s.l+at+tie-d€eA+r,+-3 34e€j-€.q,d--rr'r€+k*le*il1ce fasirien' As s!l(

additions or iur;trovements ?-rre cDirsirucled, Fillmorc & Ulesterr'l shall be responsli)ie fcl

mainlaininq lhetn at a level adequate io support lheir reasonable use for lneir expccled rrsefrrl life.

a TemPoral Y 'mpr(rve'lcnis

Frll:rorc d U/?slr'rr, :l lll I'ave tlre rrghl to const'UCt any ier'porJly

inrprovements necessai-y tc use the preririses for the uses permitted hereirl provided, however,

Said ternljOrary imCrovernents snall be tirnely rernOVOd Upcn CeSSAtion of lherr lrse lrr lhe er;cni
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that $Uch inrpi overneuis aIe nol iirnely rernoverj, VCTC shall ha're the rigl'ri' in its disctetion' a{ter

wrilten notice to Fillmore 8. Weslern, lo rerrlove such inrproventerlls and Fillrlore & WeSteIn shall

be obligated tO reimblrrse VCTC for all cosfs ir-lcurle(t by VCTC in Strcli rerttoval ln any event'

trtrnl)r)rarv improvcmerrls strarll rlot io ped: ,iehrcular or nedesirian crossings at any public street

or other legat public or private crossing \'vithout lvritten authorizatiorl lronr VCTC and atry

applicable pelmitiing authority

c. Easements and Dedication

Thepaftiesrecognizethatincrdertoprovideforthemoreorderly

developnrent of the Lease l.roperty it may be necessary, desirable or required that sti'eel' water'

sewer, drainage, gas, por,^rer litre. and othel easemerlt alrd dedications, and'sirrrilat ri(lh1s be

gralltedardedicatedoverorrvithinportionsoftheLeasePioper|y'VCTCw]lJgiveFillrnore&

western (imely \/rittetl notice of all strch requests, provided, howevcr, that VCI'C shall have ttre

sole discretion tc consider such requesls, lo approve or reject proposals anci execule and deliver

such documerlts, fro.n tirne (o tinre, and throughout the term of lhis Agreenterrt as may be

appropriate, necessary, or r'equired by sevelal governn'lelrlal agetrcies and pUblic u'tility

companies for the purpose of granting such easements and dedic.ations. lrlo such easernent or

declicaliorrs, 11oI a,1y Cor]strLlctlon in COllnection thercwilh , shall unreasonably interfere with lhe

operations of Fillmof e & M/ester n or its surr-lessees het r:under'

Ally parls insialled' replacements made or additons, il.,]lprovemelltS or

alteraricns ,.o the l-racl< ancl Track support structures shall in each case be corlsidered

acccssiolts to the lracK and Tr ack supllorl str.lcttli'es an<] titie thefeto shall be irnnredtalely

vested [n \/CTC without cosf or experlse lo VCTC

However, [:.ll'll).e & \l.ic'i frrn's frYlJrcS maChi]re:y ar<J eq'ri1'tnent placecJ o'

main(airreC on lhe Lease Property or pfopelled orr rail sirall be a'd remain ihe plopel'ly of Fillnrore

c{ wel;rer.. lr ilre ,emoverl ol'sanre catrses maicrizrl darnage to Property cf vCTC, Fillinr--re &

S/eslern sha{l oay the reasonable cost of repair

Title
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F-illmore & Westerrr slrail, \,vitir;n one trtrnclreC antl eigl-rty (180) rlays fo)iowtirg

expiratiotl of the Lease'l-erm, rer-.tove all oi its propelty trorn [l-ie Leased Propefly'

6. lndenrnifiqatiJO:

Fillm<'rre&Westernagreesioinvesligate.reiease,defend,indcrnnrfyandlrold

Vc'1'c harmless fronr ancl against any ancl ail loss, damage, liability clailns, detnands' detriments'

CoStS,c|largesandexpense(incltldingattorney,SfeesiandcausesoIaclir;noftvhatsoever

character vuhich VCTC nray incur, sustain or to v/rrtch vcTCi may re subjected on account of loss

orClam.']getopropertyanrJlossoftlsetherof,orbrbodilyinjur-ytoordeathofanypersons

(irrcluding, l;ut nol tinritr:rJ lo lhc rl{operty, emlJloyees, subcolltraclor5,3gcnts a d invilces ot cach

party hereto) arisiug ou't of ot in any way connec(ed 'rith the work to be performed or occupancy'

operation, mainterlance, en.loyment or use o{ the 1-ease Prcperly under [hrs /\greerneni' except

such as shall have been occasioned by tlre ne-r;ligence or other fault oi VCTC'

7. A-s-S-iq!-meil-t-!-irblqttllrg and Mortqaqinq:

a. Assignlrrent by Fillmore & Wesiern

ThisAgreemenlmaynctbcassigrleclbyFlllmore&WesternwitlrouItlre

prior wriLlen conseni of VCTC. ln any evetrt, no such assigllnlellt shall be valirj r-lnless thcre shall

be delivere.J to VCTC n due form for- recordirrg wilhin len (10) days after the oate of tile

assignmr:nt (a) a ciuplicate oriolnal 0f the insirument of assignment, and (b) an instrument

exoculcrJ by the assignee express(y as3uin n9 all of FillmoIe & western's duties' obligaiions artd

defaults ur-ider this AlJt eenlcnl. Upon any mssignrnent of this agreemen( collforming lo the lerfis

l.ier eof, ltul nol olherwise, the Filimore c\ western shal be released froin the pelformance of

obligati()ns thereafter to lre perforrrred by it pursLrant to this Agreerlleni, excePt any obligaticn to

hold;lrrdapplyrnonieslreiclbythe;]ilImo.e&Westernattl.redaleoftl.leassigllmcrrl,the

ciispostrafl whereof is governed by lne terlxs of this AilreerI€n(, arrd excepl further any

U.pprfa)t'n:ed ooligaticln ul-iclt shall lave nrdtLred orior to s''ch assiCrlmerlt \l/llllotlt t'rnttttrcl onv

,)i i.!te [,)rcJ];nc, l-Lr{ ,tt c(lLJlllon Ircr?1') 'lly assigrtr rerrl rn r'o.rlrdvenl'on ni lne tcrms I-ereof is
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voicl , ancJ VCTC snail lrave available to it all rernedies sei for(h in this Agieer]rerlt as wcll as any

other rcnteciy at Iaw or in eqLtity'

b. Mortgage ci Leasehold lnlerest'

Fillrrore & \'Veste n sharl not have lhc iigt't' at arry time or flom tirne to

linte during the,Lease tenn, to enclr.nber lhe leaseholcj estate crealed by this Agreement by a

leasehold nlottgase without the prior writterl corlsent on VC IC'

c. SubiettinQ Dy Fi{lmore & Western

Fillrnore & Western shall not have the light to sublet all or any Dart of the

l'easeProl:ertyrolanyper!.niitedUseUndelthetermsofllrisAgl.eementwithoutthepriorwrltten

(tor'rseni of vCTC.

B Limits on dse

a.DuringtheLeaseTerm,tl-]eLeaSePropertyShallbeusedbyFillmore&

WesternfortheusespecitierlinSection4aboveandfortlootherUseorpl]rpose.Fillmore&

western shallnot use nor permit any other persolr to use rhe Lease Propel'ty' or arly part thereoi'

'-,.on1,rv-r'lion 
ol tfe te(ms o'Ihis a0rcement or for anyunlawlul pLlrposes Fillmore '1 

Wesier'I

Shail aL all ti,nC3 duirrr5 lhe LcaCe Ie| III (,ol)[Urm to,3-10 dause all perso.s tlSing or oCCU|)yin0

allyparto{tireLeasePrcperlytryinvitationof,r.tnderorbyrightofFillmore&Westernlocontply

with all {r(rblic laws, ordinances, tlles, orders and regulalions frorn tlrrle to Lime appl'cable thereto

and reqardless of wlrer'r ihey become or became effective' inciucling wilhout iimilation those

relatil.lg io health salety, rroise er-ivironmenlal pr.c(ection' was|e dlsposal, air and water quaiily,

and shT.rll fr-irnish s:lLrsfactory evidence of stlch compliarlce uDon lequest o{ VC-I'C' Fillmole &

\iesl.ern s;hall rtot contrlit, nor allow any sublessee to colnmit' any wasle upon tlle l-ease

P.oocr'y

b lncJcmnitv fot Violat;orr cl Law

(1) Filln-ioi'e & Westerrr coilvenants ancl a1;rees to release' ciefentl'

inderrrllil'y alld SaVe VCTC harrnless fl.orn ally tiat)ility, CoSl, expense, fines, penaltics, damages,

ol srJrchar'(,les rnlc'osed lttr 'a;t'1 vlciation of any and all laws' orrjinances' rules' orders an(l
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regulations applicable to the usc and occuparxiy oi the Lease Properly, or as the rcsr.]lt of any

drscharge, leakage, spillage, emission or pollullon wheLher occasioned by neclecl, olllrssion ol

. r,1,,1 ^r r rnnrr llre I ease F l)oerlv t)v lrccrtsc ot' in rrt,:trun Ofurillful acl of Fillrnore & westerrr or any pefson uporr the Lease Froperly by lice

Fiiirlcre & Western or hol(ling or occupying the satne or any Dart lhereof trnder or by rigirt of

Filltnorc & \l/estern, regardless of whether sLlch liability, cost. expense fine, penalty, damages' or

charge arises or is imposecl during or a{1er the expiralion of litis Agreement, prcvicled the acl

giving rise to sarne occurs ciu|]ng tlle [eim hereof or ar]y tenewal of exlerlsion lhereof'

(2) Like\/ise, \/CTC shall release, defend' indemnily' 
'rnd 

save

F,lirnOre & Wesierr llarmle5S lt 'ln' al' sLCl) lTrdttels r"grr..tt*an Of \/hethel SUCh llaOi'ily' COSr'

expense, fine, penalty, (lamages or charge artses or is iinposed before, during ci after lhe

expiration of thts Agreement, provided the act !l;virlg rise to se'lmD rs caused or occasioned by lhe

rreglect, omission or willful act of vcTC cI any person (excepting Fillnrore & \Nestern and persons

upon the Lease Property by license or invltalion oi Fillrnore & western) tlporl lire t-eilse Property

by license or rnvitation o{ VCTC

(3) Fillmore & Weste|.n shall have the right to contesI by approprialc

legal pr<--ceedings witltorrt cosl oI expense to VCTC, lhe 'ra rdity or applicatiorr o{ an)r larr",

otdinance or regulaiiOn of the natUre herein refel'red io lf by the ierms of SLlcfl law' ordinTlrlCe' or

regulations cornpliance therewith may be legally hel(t in alreyance rryiihoul su{>ier;tin-q VCTC to

arry lrability of whatsoever nature {or the failurc to so comply ther<;rarrth colnpliance Lhelewilh l-nay

be postponed until the final ceter:nination of sttch prlr-eedirrg. Fillmort: & $/cstern' upon

commeicin.q such contest shall fu.rrish to voTC a documelrt gtraranteeirrg thal VCTC and

vcTC's interest in ttte Lease Pioperly shall be releosccl, rjelerrdecJ and neld i-larlTrless fronr arty

f,enalty, darnage, chargc or claim rcsulLing [rorn such con[esl'

L Conclt,!-qi.l,s-.en0-q-ovqnAds.

Alllhepro.risicnsolthisAgreerrterrIarldalyRi(JefSoi,Amelldn.er]tS\ryhich

1,
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are rnade a parl of lhis Agreenrent shall be conslrr,rad tcl i.re "r;orrrlilions" a:; we!l as "ctrvettants" as

lhor-rgir the vr'ords spectfically expressing cr inlparting ccrrenants and condilions were user-l in

each seParate Pro\/lsloll-

a. Qualifications on Use

This Agreement is subjecl to the righis of existing ienanis irt

possession. f 
-illrnore & Western accepts lhe Lease e,rp"rty (includirig VCTC-ownerl

l.nprovements) in their ptesent conclition withoui any represenla[ion or warrar]iy by VC-IC as to

the conclition of sucil Lease Ploperty or lmprovei'nerrts, afid \/cTC shali not be responstbie for

atly defect or charrge of conditions in the Lease Property or sttch lmproveraenls' any rJanrage

occ[lrrlng ilrereto 0r for lhe existence of anlr violalir,n of ;rny rnunir;ipal, CoUllly, Sla[e or Federal

law, orcler, ruie, regurlation or ordinance'

. WARRANTIES AND REPRESENTAfIONS

FILLMORE & WESTERN UNDERSTANDS ANID AGREES

THA'T VCI.C MAKES NO \flARRANTY NOR REPRLSL.NTAT{ON CONCf]RNING WHAT' Ii'-

ANY, I-]SE OF TFiE PREMISlF.S MAY BE MADE OF ANY GOVERI']IVlENII'AL JUF'ISL]IC'TIOI'i'

AG[.NC'I OR EI\ITII-Y HAVlNG AUTHORITY OVER TI'IE PHEMISES' FILI-MORE & \^/EST;RN

SHALL BE SOLELY RESPONSIELE. FOR DETERfu]INING WHAT IS NECF''SSARY TO COl\/PI-Y

,/\/ITH THE: REQUIREMENT OF EACH SUCIJ GOVERNIfV]T'N'|AL ENITI-TY AND FOf'? FUIL

CoMPLIANCEWITHSUCHREQUIREMENTS'NioEii4Pt'oYEE,REPRESENIATI\/EoP

AGENToFVCTCHASANYPOWLRoRAUTFiORIT'/TOWA|VEORMODIFYTIIIS

i]RoVISIoNANDNOORALoRWRITTENREPRESENTATIONBYANYSTJCHPERSON

SHAI'IEVERBEDEL,MEDToCONSIiTUTEAWAIVEROFTHISREQLJIREM|".NIToRAl']Y

EC] OPPCL ACAINST VCTC.

c. VC TC, ieservalio'1s

, VCTC 
'eserves 

for llselI and tlrose [o u;honr il granls such right'

the right to: l) constl uct; rnaintain ar-ia.l operale any' cYl5tlrrq 3nrJ rlew arttJ adclitir-rlral

cornmunication facilites ot i)ipelirie upon. over anLl bcneaih ile Lease Property, so long as the

exc:cise of such ri!.lht5 UnClel thiS Agree|.rleni ,J.]CS r]Oi ttlteiftlr.;,,villl lhe ieaSon2.ble use ol the

ll
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Lease Propert)/ by Fi)lrlore & Westertr as permiiled hereio; 2)

arry existingl atrd nerrv adrJilional retreaiional irail facililies' and

passenger rail sevices.

d. tlignt of EntrY

VCl-C oi \/CTC's agents, represenialives or emplcyees shall

have ti-.re righl at reasonable tjmes to enter the Lease Property for the purposes of inspecting,

delermti.ling uil'lether provisions in this AEreerrrent are being complied with, maintaining, repairing

or aitering the lancl, or showirrg the Lease Property to prospective iessees, pr'rrchasers,

nrorlcJagees or berrefictaries under deed of trust

e. Liens

' Fillmore & Western agrees and covenants to defend, irrdemnify

and holcl vcTC and the Lesse Property harmless fiorn any rTlechanics' or maieiialmen's liens

ciaimed by a,ly person, firtn or corpoTaiion employed by Fillmore & Weslern or Filimorc &

\l/estern,s subtenants, ln *ie event of the filing of any such lien, Fillmore & Mieslern shall cause

such lien to be released within fi.re (5) r.lays after VCTC's written nalice to (lo so Fillmore &

WesLerr-r slrall indetnrrify arlcl clefend VCTC agairlst ail Iiabilily, cosl and expense (including

aitorney [ees) incurred by VCTC as a restrlt of any such lien-

l 0 insurance:

U/hrle ttri" AJraerr'\er t is rn effec[, Fillrxore & Wesleltr shail turnrsh

evidence satisfactory to VCI C iha( VCTC is named aS an additional insur-ed' meeting the

requir.emeuts stated below, in a lor rrr satisl;rctory to VCTC. Not latei" than thirty (30) rJays priot.tc

ihe expiration <late of sUCh (;ovar.age, Fillrnore & western shali lurrlish VCTC with evidence

saiisfactory to VCTC ihat ihe coveiase has been or wil{ be substitute(l for anl 'r'rill bc effect vc

inrnrerJialely trpon such erpiration.

a LiatriiitY:

Cdmpretrcnsive general and automobile iiaLriiily covorag'r sha(l

l2

ccnslruct, maintain arlrj operate

3) operate kr:ighI anC regular
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(1) have a comtrined single lirnit of not less iharr l}j5'000'000 pet

occu lren c e,

(2) name VCTC alld Fi|lrnore & Western as atjclitk;naI insureds

with respect to ihe opcrallons of Fillnror e & \/y'e stcrn s srrblcs'cpq'

(3) cover lhe conll'acluai liability assunreci by Frllmoro &

Western's sublessees undef il:is Lease

(4) Provide that ihe irrsurei'

from jnsLlrance in effect lor !'C:C: and

rs not erllilled to any conlribulion

(5) prcvide for at least terr (.1 0) days' rrotice tcr

any other cancellation or modilication of coverage'

VCTC prior io

Federal Employer's t-iab'ility Act or S'/orkers Comperrsatiotr

inSUianCe,aSth6casemaybe,shallcoverailpersonserirployeclbyFillrlore&\iVestel.n

oritsagentsjntheconductofitsopelationsontheLeaSePropeltyancishallprcvirlelora

waiver of u,-,y iight of subrosation against VCTC lo the exter)t peirrlittec by lav/'

1 1 . Cortrlenrnatio-n:

a. Toial 
-i-aking

lri the event ol a Tat(ing, this AgrcemenI s[]all terrninate on lf]e

e:rrlierofvestitlg,o(titleill,ol'thelakilrgofpossessionby'tlrecorldemlror

ln tlre event of Taking, lhe awarcl for the lar.rcJ value 
'nd 

intelesl

thereon shall belong to v(lTc. Ur',der no circumstances shall Fillmore & wes{er n ile er}litied to

any "bonus valtie" for any iemaining Lrnexpired lerm of this Agreemen{

lf the values of |re respe(ltive interests ol VC-{ C ancl Fiilinr:re &

Western have becn separalely deter:ntined in lhe proceeding {oi'lht: Taking in:ir':cotdance with

iris Section 11a., then [he values so r.ietermined shall be conclusive rtporr'r/crC ancl Fillrnor e &

\V':slerrr Ollretr,vise tlle values sl'a{l Je rlcrerr-nirco by cgrce nqr t 'r"f thn\''lre ' nablc lo agrec'

Dy arbilraiion trc,der the terrns oi It is Agieen'eni'

1i

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 165 of 191



h. 'femPorarY Taking:

Itall or parl of llre Lease Properl;' or cf Fillmore & weslern's

lttierest Ltnder tllls Agleelnent is talterr by any Ctlmpeie{'}t strlhority [or ils lerlrpor'ary use ur

occupancy ("Iernporary iaxing"), ilris Agrleement shall nol ',erminale and Ftlinror'e & Westerrt

sttzr{l ccntinue to pay rerrl anC olher clra:ges and lo F,etJorrx all of its otf}er obligalions her'eunder.

to lhe extent Fillmore & Wesiern is not preventeil {r oo] c.Jorrrg so by lskinrJ ar.llirorily. ln lhe evenl

of a Tem;;o'ar:y 1.aking, Fillrlrore & WBslern shall recei'/e the cntlre aur'ard and shall, e1 its soie

expense,.restore the Lease Properiy as nearly as rllay be reasonabty possible lo their conclit;on

before taking; provicled, howe'/er, ihat if lhe Ternporary Taking exlencls beyond the expiration of

the Agreemerrl Ternl, the award shall be apporlioned betureen \,i c tc a{ld I rllrr]ore & \l/eslern as

of the date oi expiration, after vc-tc shall have received ihe eniite portion of the award

necessarytorcpairandrestorepxysica|darna}elotheLeasePropertyandret(lrnittoits

condition before the Tenlporary Taking.

"\2. LAtB.FaYnel,iS.

Fillmcre & uJestetn slrall pay VCTC an administraiive charge of one and

one-half percent (1-1t2./r) per rnonth rr lhe highest arxount pernltted by law, whichever is louleT.

for atry anlotlllt r)tre Itereuirder wlricl-r tert'lilirts rrnpaicl after lhi'.ly (30) rl;rys ironr tl'\e dale such

anrouni becomes Payable.

i J. De{aul!

F llmorc & \lJesti:rn shalt be in defatLll urrder lhis Aclreetlent (1) if Fillrnore

& v\/eslei.n lails to pay the Base Rent arrci Movie Rent when ciue and srrch laiiur'e lotltirrues for a

periorj of rnore t5arr fifleen (15) days, (2) if Fill'nore & Westerrl fails 1o ctrr-e ihe bre3clr cf any

provi:;iorr r-il ihis Agreernenl ,ritlrin tairty (30) clays after trolice frorn VCTLI cr [o colrlmence 'rnd

diligenfly llr.lr-Sue lne CLrre Df srlch abtr':acil if the brCach t;arlrlot be 6u13d 1'vilhtn lhir ty (30) days'

(3) ii Fitlrnore & \,ryestern is acju<]-qed tla0k:upt or tiecomes irrsolverrl or 5r:eks gtrn-'ral deblor

l4
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r.elief by exlraiu(licial ineans or if any action or proc:eeclincJ for debtor relief of Filln'rore & westeLtr

is conrnencecl by f rllrnore & Wesiern.

ltFi|lmore&Westerrllailstoctlleadefault\^/ithinthilty(30)daysrrottce

rr.m Vc lc :o co so arrc1 Frlrrrore & wesre'r rloes nol prese.t a resiorat on plan ruiinin forty'tivg

(45)claysorst]Chrlotice,VCTCshallhavetheright,willrotltfurtherngligc}sndinaddliiolltoally

other remedics VCTC lT]ay have il'l law <;r in eqr.rily, to [errrinate this Agreen-rent forthwith atrd to

retakepo5sessionoftheleaseProperryar-rd[jiilmore&Westernshallbeobligatedtoreimbutse

VCTC for all expenses ir-rcut i-ed by vcTC iir relzrking possession, incltrcling without lirnitaiion'

repair.s arrrJ res[oration of the Lease Property lo the conclilion it was at the execr-rtion of this

Agreenletrl anrl atlorneys fees and cosls'

14- Nonwaiver:

VCTC,sfailuretoenforceorexerciseitsrightsunderanyterln,condition

orCovenalllofthisAgreementShallnotbeconstrttedasawaiverofthebreaclrofanyolheror

i.urlhCr riUhtS Or tei'm, .Ovenani or colrcjiti.n of the same or other nature' Acceptance of rent Sftall

be tJeerned a waiver of VCTC.s rights to lerr-ninale tiris Agreement as provitlecl lrereitr, regardless

ot whon acceP'ecl.

15. Te(nl4-Q!P!-ot-ExpiraUon'

a. Ccncr al

Terminatior) or exptration of this Agr-eernent sllall not releasc

e;ti,erttartyfrrrnt,t;o:)rgation:regaroi''g3j'G/erltwlichocc;rre(:prrorlosLcntermrnaliot'or

expirzlti(rn. lI Fillirrore & vlesterrt fails to surrerrcler possession ol the Lease Property upon

Iermination of this Agrccnrent, vcrc snall have [ire righL, to lirc extent p(]rnlitted lry law, to fs-

enter tl)e Lease, pto{)erly anrJ remove l-rllmore & weslertr and any person or enlily clainlrng

rnrolrgft f:illnrrlt'e i{ Westel.il frorl the l-e?lse Proper ty

ii

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 167 of 191



il' Notice ol lermina ion

Eilher parly may lerminale this Agreement, with cause' upon a

^r ,^pa:nari^^ -,,,an l. lhp nlr)r'f iiarlv rrer SeCtion 2'l l)elow
six (6) rnorrih writlen rrotlce of termination given lo lhe olhs)r lrarly per Section 2.1

c Surr:en,-ler o( Premises

Upon lhe expiratioll or terlnlnation of the Lease Terln' Fillrrtore &

western, without furlher notice, shall dcliver up to vcl-c the Dossessiort of tlre Lease Property'

upon the failure or reiusal olFillrnoie & western to rer-nove ftom lile L-ease Properly, as provided

in seclion 5d., all persorral property ovrnecl by F',tllmore & \ /eslern, (a) said persoilal property

strall ihereupon, at the option of vcrc become the sole property of VCTC, or (b) il VCIC so

elects it may renlove fror-I1 the Lease Properfy personal property ownecl by Ftllmore & \ /estern'

anrj r/CTC nlay also restore lhe Lease Property SUbStantially 1o the c;on<jilion iir wlrich il existed at

the time Fillinore & \^/esteln tool( pcssession, all at the expense o, F]llmore & Westel.n, Wilioh

expenseFillmore&Westernagreestopayupondemand'or(c)VCTCa[itssoleoptionmay

elect lliat this Agreemenl wrth all terms contairred herein, inclucing paynrent of Base Rental for

{ailure to vacate on ttme may remain ill eflect until Fillmore & western's personal property is

retnoved and the 1.e35s Prqperty is restoreo io VC IC I' the evenl o: sLtch fatlure or refusal 'if

Fillmore & western to surrender possessiolr of the Lease Property, VCTC shall have lhe right to

re-entor uPon the Lease Properly ancl t-ernove Fillmore & Western' or 3ny person' lirnt or

corporatiorr cLainling by, through ot urrrler Fiilirrore & \^/estertr' therefiorn'

16. lrtteCI-q[-sfSqs]

1f eiil']er party taKes any sieps or brings an aclion to compel perJormalrce

ofortolecover'forbreacl-rLlfanyterrnofttlisAgrecrnerll,inctric;inglrritlrouIlrlnitation|nediatiollol

arbitration, the losirrg party shall pay the reasonable altorney's fees cf the prevailirig partY' in

aciciition to tlle alxount ot any ]udgment and all cosis

17 r=nllrc-Alrqgll]-Cql-

I ne cotrtenls oi tilis Agreenrent are ihe enlire agreernent l)ei\A/een the

16
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partiesalldSUpersed(]alltnlrittertorora|colnmUnlcationsi)elv./eenthepartiespriortotts

executiort.

This Agreemeni slrall not be moclified except by the writlen agreemcnl oi

the parties.

SublcctioSectionTanclB,thisAgreemerrtshallbebirrdinguponthe

heirs, represetrtatives, succt)ssors anrJ asslgtrs of the parlies respectively'

18. War tantics of Fillmore & Wes{ern:

Fillnrore & Western v/arrants' al the Effective Date thal:

.1. ll is a catiiomia corporation validly existing and organiT-ed

under the larrvs of the Slale of Caiilorniai

b l-his Ai;r'eement will noi be rendererl voiclabie nor unenforceable

byreasotrofartyprovrslonof,orlackofConsentunder'anyindeniure.agreemenIofillsirL|mentto

which Fillrnore & Weslertl is borlrrd as a parly or bourld by airy ordirrance'

c. The signatory hereof on behalf of Fillmore & Western has been

dulyanctiullyauilrorizedloeXeCLl(ethisAgreerrentonbehalfofFillmorecqW(.)SIern

10 Wercirl-e-s-qjYeTq

VCTC w.trr ant.; ai the Effective Da[e il has full power to lease the Lease

ProPerLY lo Fiilrnore & UJestern

20 APP!-Q-q.,bl-e!a'N:

Thisngle(lrrrenlshalil]egoverlledbyandconslrt.e.]inaccol.dallce\^Jitri

f he lav,/s of lhe Stalr-' of (-)allfor-nia

? 1 f'lotiCer'

NoiLces t.trtiler thls Agleement by one party to tlre oilter shall tre in wrrling

arld dcilvered or rylailed, pr:slagc l.rrep;lid' io'

l7
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VC [C.

Execullve Director

Verrtr-tra Ootrnly'i-ransportalion Comnlission

950 County Square Drive' Suite 207

Ventura , CA 93003

Fillmore & \lVestern:

Davicl Wilkinson' President

Fillmore & Western

351 Sarta C:ar'a Avenr-re

. Fillmore, CA 93015

Ttte parties rnay change addresses fo| receipts of lrotices by directing such changes to the other

paltyNoti.esglvenpUlsLlantlolh]SAqree|xentshailbecJeemedlecelVedatthetil.neofdelivety

ildelivered and on ihe fifth (5'r') clay after lhe date postmalked if sentby the Uniied states mail

22 SeverabililY

lf any paragrapl''i' sentellce' clause' phraso or rarorcl shall becorre without

fLllleffectdtieioanylegalinterprelation.]udicialdecision,operaiionoflaworcilielrryise,tlre

lralance of this Agreement sitall rerlatn in full force arrd effecl

23. ASsrgrlmer i-S'rcccsso-r l'

fhis Ag|ecnrerlt is trrtendecl soleiy for lhe benefii oi arrcl shall be broding

tlponii.]epariieshereio,andthei;SLlCcessorsalrdassgns,anciSnotinte,lde(illorshallitbe

construetj io be for [he Denefit of any othet llarty

i8
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')4 Dl.sl-q!-e-BgqolcllSi,

a. Goocl Faith Resolution Pterequisi{e to tv'lediation

In lhe e'/ent of a dispute arising out of the telms of' or perlairring

rc, irris A0reenprlt. Ilr(i partics shall rregotiatc n good fa:lh fo' lhirty (30) days befo' c either partv

nlaySUbmitlhemalteltonon.bindillgrrrediation.VCTCandFillmore&\lVesternagreeihal,rr-rtlte

eveni lhey are uneble to resolve any such dispute,,vithin thirty (30) days of the parlies recoqrrition

ofsuchdispute'bct\,eenlhein'theyshallsubrrritthematieratissL]etontedia|ionano{hatthe

rr)elhodalldprocedureForsUchmediationshallbeashereinaflerselforthinsubsectionc,

b Medialion Pre[ec{l'rlsite to Litigaiioll

No parrly rnay underlake iitigaiion with reference to any si'rclt

disputeun[ilafterlheearlierof(1)mediatiotlofthatciispUtehasoccurredor(2)Writtenrtoticeof

refr.rsalbyonepartytotheotherparlytllth.nolicil.}gparty,sreiusaltosubmitlothedecisjono[

lhe mediator ( as hereirafter defined)

c llethods and Procec]ures for Mediation

Mediation shall be subject to the {ollowing methods and

lriocerlt.tres:

(1) A parly dissatisfiecl wiih lhe resuits ot Ileqoiialion

be(weentilepailleslnay,a[,.ertirtconclusionofthethirly-day2erioddescribeclabovein

StlbseCtloI,]a,g;ivetloltcetotheothcfpe,rrtyofilsreqUeSllostlbmlttherlaltertomediaiion'

(2) The parties herel'y aCree that they shall sLrhmit any

rTratier clectecl for rnedialion to (a) a retired juclqe of the superior court of ihe cor"rrrty of \/entuia

agreedr.Ipol.tbyallpallles,ol(l:)intlleeventlhataretl'edjudgeisnot3.Jailableol,salisfacloryto

arl parttes, to such otner mediator as all parlies may agree (tne "i\lerjiatot")'

(3) l-lre pailies hereby agree to e'll'rally srtare lhe fees arttl

costs iilcUrred hy the mecliator, with eaoh pariy bearirrg rt's o'rvn costs of prepzrralioil ancl

preserrtatir.Ir of the maliei lo the N4edialor

(4) l'he Mt:cjtator shail have the auihcriiy to c:il sttch

v/tlr1OSl;{s as her ot slrc clcerns appropriate io ihe r;railer subinitlerl io hlrr.r or her' lo [al(e

r9

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 171 of 191



lestimorry fronr sr-rcir wiinesses as il-re perlres may call 3nd those called by ihe Mediator' to

reqUest and demand original and [Llllher briefirlg of all issr-res horn tl"ie parties arrd ir; contluct |he

rrecialion pursuanl to the procedtrres set forlh in the califorrria Rtrles of cour t anrl ihe ltalrtles oI

lhe siate or catiiornia, ir-tclucing withoul lirniintion, ihe catifornia Evir.lerrce coule Tltc N4etliator

slrall renc_ler l-ris rlecision, in writint. lo all padies v'rilhin torty-five (a5) days o{ conclusion oi laking

Lestimorry arrd/or e'r'dence regarding lhe dispule'

(5) Tlte rlecision cf the MecJiator shall no1 be binding ancl'

subject to *re linritatiorrs ser forlh rrr subseclion b above, cilher party may ins(iitrte legal action de

i]-Qy'g.inthcevenllilatsL]ohpartydoesnotagreewilhthe'ciecisionoftheMediator.Thepariies

agree(llat,forthepUrposesr:fsuchlitigationandtotheexlelltpermi|teclLlylaw,theslaiu[eof

timilaticnsFolfilingsUCnaCtlonslrallbeonehrlnclrecjeighty(180)daysfuorrr|hcclateoftlle

fu]ecliator's writlen decision'

(6) The parties agreo lhaI any mediatror-r or lltigalion which

mayarisepUrsuanttolhisAgreernentshalltakeplaceill,andintileeventoilitigaiionshallbe

conclucted in, ihe approp!iate couri for tne Cor-llrty of Ventr'ra' California'

(7) ln r.he evrjnl Lhat litiEation is Lirlderiaken by eitnel party

afler mecjiatjon, the prevailing party shall be entitled to 
'ecover 

its costs arrd atlorney's iees

inctJired ir'\ the litigation frorn the ot[rer party'

lNWlTl.iEssWHEREoF,theparlleshavecausecjtlrisAgteenrerrttobeexeCLrtedonihe

date tirst het einabove mentioned

"VCTC:"

Verltura CountY

-rralrsPoral ron (lofillniss'on

"Fillrrrore & Weslern."

Fillmore & Western Raiiway Cornpany

)(t
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l:.,
,J\ .r,|!.,- ,.'.':. 2,'.i'.rli

2, Ilefiniiions: :

"Effective Date' shail mean July '1 
' 2001'

,,Execution Date,,shall mean ihe date this Agreement is execirtod by the pariies

rh is Asreernen t is mad e t h is -fl d av 
"t M, lo,ll;f lii"l.,**t

outw" en' in" Cirv o r F I LLM o RE RE D EVELo-PJvl-El'

asency of ihe siate .r c"#;;;,-"nd Filqtaolg & wEsrERN MILwAY coMPANY' a

A'TheVenturaCountyTransportationCommission(,VCTC')ownsallneofrailroad
subject to the lnterstate co,in 

"r.u-g.i, 
rom mtleposl4oS,zo at or near Montalvo, california' io

rnilepost 435.07 r, o' n""'"nunitiJ;;;6' Carornta ("s'anta Paula Branch");

B.Fillmorehas,executedac-ertaln.,L6aseAgreernentforthe.FillmoreSegmentof
the santa paula Branch,,#td il;v;;tr r"bountv ronspoiation cornmrssron ("VCTC') for the

use of a portion of a ri"" ti'i"frttli o*""0 nv VifC- and subJect io the lnterstate commeroe Act

froin milepost 414.4s at J ##;;i;;;i't s*t" Panla, Callfornia' to milepost 435'a7 at or near

ffi;; 
"i"*rlcs, 

('Fillmore Sesmenf');

C. Fillmore has leased the Fitlmore Segmentfrom VCTC for any lawful

PubliclTourist Train Excursions;

D.FillmoredesirestoaffordtheuseoJtheFitlmoresegmenttoFillrnore&Western
Raitwav Co. for the -rr" O="*"*"r;;; ;fi iubstantially the same terms and conditions as

oblige Fitlmore under lhe said Lease Agreemsnt;

E. This Agreernent replaces a previous Agroement between Fillmore and the

Fillmore; wei#i;rG co'p"'v dated November 13' 1ee6'

NoW,THEREFoRE,lNCoNSlDERATloNofthemutualcovenantshereinenteredinto,
the Parties herebY agree:

. Excepting as otherwise specifically provided in this Agreeme.nt' Fillmore &

wesiern Railway co. nr,rYr ffi;; r;; t;# "iirrir nci*.*ent warrant, asree to, perform' obserye

. 
and refrain from doins ,fih;;;;;|sls ano a111 tl u" performed bYand matters prohibited to

Fillriore under ttre term= oiinu said Lease Rgreeinent dited beiiveen VCTC and Fillmore' the

lntent of the parries t *r"tl'u.'i-,Jirrt Firrr"*J sirar ue rurry and completely relieved by Fillmore &

. wesiern Railway c.. ,f i]1liil[ #i;;i'1o|i;iF1imor" .6mroing to ihal Lease Asreement'' To

that end, Fillmore a w"Jrr"n il6t;;hrri, riir-t oi*rthout dJmand from Fillmore' defend and

hofd Fillmore harmless t#,n'""a'"'gii*t un1 .nd 
"ll "ltimt, 

liabilities; actions' and causes of

action, whethe, o,. not *iifloiil"i* . *_*dl be brought or threatened against Fillmore or anv

of its officers; agenis or employees by vlTc or 
"ni 

otnit person or entity.to ehforce or interpret

or construe the terms of tne saiA Leaie Agreeme#or tn any way pursuant to its provisions' A'

oopy of 
.said 

Lease Agreemont is attached to this AS;;;unt rni ty this reference lncorporated

herein in all its Particulars'

hereto,

- L-

F&WRR Bmnch Ljnc suhlasc doo

a6-21-0]
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:

"Fillmore Segmoni" shall mean that portion of tne Sl1t3i1ula Branch between

milepost 414.45 alo, nuur"g"t"h stiu*iin sunt, Paula anci milepost 435.07 al or near Rancho

Camulos.

,.SaniaPaulaBranch,,shallmeanthelineofrailroadfrommilepost403.20ator

near Montalvo, Crf if.."in,.t" miiepost +gS'07 at or near Ran3ho Camulol' California

.,Lease,Property,,shallmeantheTrack,TrackSuoportstructures,buildingsand

reat property *r,t.n 
"ompri.L"" 

E"J rvi"g ;tnin 15 feet of the cenierllne of any Track existing on

the'FillmoreSegmentontheExecutionDale,reserving,howevor,forV'CTC,iissuccessorsand
assigns the right lconsist"ni iiin jn"-tiSht" herein graiied) to consiruct' reconstruct' maintain and

use future flber optic 
"o**uni;"rion 

aia plpetine faciliiies and appurtenances in, upon, ov€r,

under and along said pr"p"iv, *'itnrut unru""onuule or substaniial inierference with the

.l"r"trJ.r "injrn-,ol'". 
ti i'ifimora's sublessee and subjoct to the rlghts of exisiins ienants in

possession,

,.LeaseTerm,,shailmeanthenruenty(20)yearperiod'corn.mencingfrornthe

Effective Date, subject f"if',u'UiunJui review of renti anci raies described in Seciion 3b'

,,Maintenance,,shallmeanthoseactivltiesrequiredforcontinuedbasicoperation

of kack and slgnal "quip,i*li 
ir*r **t ,"der.this jtem includes tightening track bolts' lifting

and tamping joints to 
"dil;t';;=l;vel; 

switcn adjustment and lubrlcaiion, operation of ballast

regulators, replacement ()i'o* switch components' spot replacement of worn ties' and spoi

replacement of worn *ir=.' ii-inur *oix una"t this item'includes perlodlc inspeciions and tests per

FRAJpuc requirements 
"nJi"upuirlruplacement 

of defectiveldamaged components.

,,stillandMotionPiciureProduction.'shaliincludesiillancmotionpiciute

productron, ielevision til*fn','";mm;i"iats anO other still and motton television promotionai

acti,,/ities.videoproductionsandanyotherstillormotionrelatedroediaevents.

,'publicffouristTrainExcursions"shallincludepublicandprivateexcursions,

recreaiional and dinner truin uperiiions and any promotional activities,related thereto'

"Taking"shallmeanthetakingoroondemnalionofmateriallyalloftheLease
property by any competuni autnorirv at any iime wtrile ihis Agreement is in effect.

.'Track,,shalI include all appurienances thereof. cot]sisting of rail and fasterrings,

switches and frogs complete, bumpers, ties' ballast and roadbed'

,,TrackSuppodstructures,shallmeanthosepropertiesnecessaryforUseor

support of Track, lncfuOiffignnis, oriOgus' culv3Jts' or other structures' iunnels' grading'

embanxments, dikes, pavements, and drainage facilities'

3. Prrrnoie-and.S.cnpe-of-Leasel

:ilwaY Co lo use tt'e
The purpose of this loase is to permit Fillmore & Western Rt

Lease pi-operty ror puorilffJuti"i rtr', Excursio-n purposes; subiect to reservations described in

Section 11c, as pa.t of tfre e#orts of Fitlmore to furiher develop the local economy' For purposes

of promoting ihe local ,"*o*v,J". ihe term of this Lease Agreement, Fillmore & Western

RailwayCo'agreestoneaoquarteritsoperationsandequipmeniintheCityofFillmoreandto
promote and support th" A;ty ; i-iii*trJ ancj its business establishments in its business activities'

-2-
F&WI(R Broch Line nblmse'doc

06-7741

!
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4. flsmise and License:

Fillmore, for and in consideration of the rents, covenants, and condiiions herein

contained to be kept, performed, and observed by Fillmore & Western Railway Co', does lease

and demise to Flllmore & Western Railway Co. for the Lease Term, subject to all matters of record

,nO tf," reservailone of VCTC under its Lease AQreement with Fillmore, and Fillmore & Western

'Railway eo:' does'rent'and"aceept from Fillmore'the'Lease Proporty;

5. M{Pary*:
a. Effectlve July 1, 2001, Fillmore & Western Railway Co, shall pay as rental

hereunder Slx Hundred and Seventy-Five Dollars ($675.00) monthly, plus Twenty-Five Cents

fSgZSt per each paid adult passenger and Fifteen Cents ($0.15) per each pald juvenile

p""uung"t (undei age sixteen [16]] ("Base Rontal"). Fillmore & Western Railway Co. shall pay

base nEnta'i to Filtmore within fifteen (15) days of the end of each month including with paymeni a

statement detalling the numbsr of pqsengers (paid and unpald) during the period'

. Thls renial rate shall be adjusted annually on July 1, thereafter as follows: The

base for computlng the adjusimeni is the Consumer Price lndex for All Urban Consumers (1982'

84 = 1000 for Los Angeles*Long Beach-Anaheim, California, published by the United States '

O"partment of Labpr,-Bureau oi Labor Siatistics {"lndex"), which is published for the month of

June, 2001 ("Beginning lndex)-

lf the lndex pubtished ior the month of June prior to the adjustment date ,

(,,Extension lndet'') has increased over ihe Beginning lndex, the'monthly rent lor the following

year quntl ihe nexlrent adJusiment) shall be set by muliiplying the iniiial rent by a fraction, the

numeraior of whlch ls the Extension lndex and the denominator of which is the Beginning lndex.

However, in no case shall the monthly rent be less than the initial rent'

lf the lndex is changed so that the base year differs from that used above, the

lndex shall be conveited ln accordance with the conversion factor pubiished by the United States

Department of Laboi, Bureau of Labor Statistics. lf ihe lndex is discontinued or revised during the

term,, such other govefnment lndex or.computation with which it is replaced shall be sued in oider

i"-oOiafn suU*fanti-atty the same restrlt as wouid be obthjned.if tl.re lndex had not been -

dlscorrtinued. l':. 
.

..... ,. b.. ., FilimoreandFillmore&WesterirRailwayCo.agreethaitherentat rate

shown in Section 5a Shalt be reviewed, and if deemed necessary, renegoiiated and revised on a

biennial basls.. Rertfal rato revlew may include, but ls not limited to, consideraiion of a siniple flat

rate; psrcent of gi.oss recelpts, fee pei rider, or other appropriate measures, ln the eVenl Fillmoro

and-Filtrnore & Western Rallway Co. are unable to reach agreetnent regarding a rental rate; the. 
.

mattef may be submitted to mediaiion pursuant to the applicable provision of Seciion 26, lf the

i"rirf *te'ir *vised, it shall be mqmdhllzed through an amendment to this Agreement. Iia.

rental fa[6 cannot be agreed upon, even after medlatioh, this Agreement may be terminateld in.

accordance with Section 19(b)'
.,,. j

c. ' Fiilmore & western Rallway co. aoknowledges and agrees that its

obtigation to lay Base Rental hereunder and the rights of Fillmgre in and to such rent shal{ be.

absilute and upconditional end shdll not be subject to any abatement, reduction,'set-off, defense,

counterclaim or regotipmerit ('Abatements") for any reaion wtalsoever,.including without

limitation Abatements due to any present or future claims of Fillmore & Western Railway Co-

against Fillmore under this Agrdement or othenivisd,.

F&-r4rRR Bmnoh Lins sublqsc,doc
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.d'Filtmore&WesternRailwayCo.recognizesandunderstandsthatthis
Agreement may oreate 

" 
oir#*r, ,lerbst suOlect to property taxaUon and that Flllmore &

western Railway co, *uv'[1""-r-u]'""t io in" p"yrlnt of property taxes levied on suoh interest'

Fittmore & Wostern narr*nvlol s'ft'* 
-pqy 

ai #'.:lg personal property traxes and asseissments

#iffi;;; il;|.r"; pr.ipu*v ano t'o t'he p"*on'l propertv th.ereo::.
' : 

e. lt is the intention of the parties trat Fillmore shall raceive the Base Rental

free from all taxes, ,hurgrs] 
"--p"""*, ""-t", 

and deductions of every descriptlon, whlch are

specified in this Agreemt";';;;i;ttde obligation of Fillmore & Western Rallway Co"

f.Fillmoreshallhavetherighttoinspectandaud|ttherecordsofFillmore&
Wesiem Railway Co' retatinJ to &e calculatlon of Base Rental Payments'

S. Fillmore & Western Railway Co' agrees to use forms revlewed and

apprbved by Fillriore for p'ipo"*" of Calculation of Base Rental'

h. Wiih respect to the PURCHASE AND SALE AGREEMENT' SANTA

pAULA AND VENTURA firiir.fC[Es' Uetween Southern Pacific Transporiation Company as

Selter and Ventura crrntv i*n*p..tlttn Commjssion as Purchaserl Article 6: Resorvations

paragraph 6.2 lncome rr#c"Jirn Lrrses and other Agreements,lhe parties agree that the

condiflons set forth in trre alove referenced paragraph do not apply io this Agreement'

6.

a.Fillmore&WesternRailwayCo.shallhavethe,rightlousetheLease
property for any lawfut prilr"fi"rri"iir"i" ix"ursi6n use defined herein, but not to remove the

Track or Track Support "i;;;;;t 
itemrzea on Exhibit "N'attached heroto' eniitled "lnventory

ofTrackandTracksuppo*structures,,unlessspecifioallyauthorizedtodosoinwritingby
Fillmore,

b.Fillmore&WesternRailwayCo.shall.maintainat,itssoleexpensethe
Track and rrack structur"r'i" .r"rr =t""aards 

as required for its use.s and in accordance with

aoolicable regulations in"irUing, but not limtted to, applioable regulations of the California Public

l,T,li,l= #il;;];;;JF;#;iResulations. Anv'materials us.ed toreplacs defective

.components of the Track biti,u itu"[ Support Structures shall be of the same or superior type

and qualltY as that being rePlaced'

c. ln the event that spocific Track and Traok Support Structures are

determined to need .^tunuin* *iurui"nment or ieplacement, beyond Maintenance as defined in

Section Z, VCTC"nuff U" iuJpon"iUt. to, said refurbishment or replacement' Fillmore & Western

Railway co. acknowledg;r;i, ;;t and all refurbishment or replacemont activities beyond

Maintenance stratt Ue unJertar*"n Jt tnt sole discJion of VCTC as funds may bocpme available

and Flllmore shall not n. t"S."=i[rt whatsoever to undertake any refurbishment' replacement or

Maintenance activities'

7 ' Coosirnclion:

a' Permanent lmProvements'

Fillmore & Western Railway Co' shall not have the right to conshuct any

additions or betterments of a permanent nafure on ih* L"r". Property without specific written

-1-
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approval in advance bY Fillmore'

Flllmore & wesiern Rallway co. shall have the right to construct any

temporary improvernents nlo"""ur'fo'. the use of the Leased PrqpertY as permitted herein'

prcvided; however,-sald te;;;;;;'irnp.or"rnunt" shall be'pronlptly rernoved-upon'cessatiori of. .''.

their use.

c. Easements and Dedications'

The parties each recognize that in order to provide for the more orderly

development of the Lease F op.*v it.may be n"cessary, desirable or requlred that street' waler'

sewer,drainage,gas,powerllne,andothereasementsanddedications'andsimilarrighisbe
oranted or dedicated *"ioi *itt in portionsof the Lease Property' Fillmore will give Fillrnore&

.r#;"R.;itt;Jv b* fi*"fv'**it"" i,"iilL 
"r 

all such requests, but VCTC under the terms of its

Lease Agreemeni with riumo[, mrv continue to consider such requests, have sole authority to

approve orreJect propo"ri" 
"ni 

execute and deliver documents, from tiine to time, and

throughout the term .f th; Ag;;;ent as may be appropriate' necessary' or required by several

governmental agencies ,ii ffili; ;itlt,lom'puni.d i"r ihu putpo". of grantlng easements and

dedications. No such easement or dedicaiion, nor any construction in connection therewilh shall

,#""""rorv interrere ur*r the operations of Fillmoie &western Rallway co-.'

Anv parts installed' replacements rnade or additions' improvements or'

alierations to the existins ;;'rfi'il i;;"r.lrpprrt Structures shall in each case be considered

accessions to the Track ,nJ iru"t Suppori Siructures and title thereto shall be immediaiely

vested in,VCTC without rurtner cost or expense t0.vcTC or Fillmore' Any supplemental trackage

{i.e. new sidings, yard or tf-"p ttr4"g"; iOaec; to the original Track and Track Support Structures

I;;iffi;;;;;,;;$* Rr;il;y C; ;i,lt ,u*rin ihe proplrtv or Filrmore & western Railwav co'

:li ;# ;"i;" """liJ"i"l 
,1""."ion, to the Track and Track support struciures andtitle shall

;;i#;;;t"d]; nCiC "';;;iill'";re & srestern Railwav co' receive due competrsation'

However'Fillmore&WesternRailwayCo.,sixtures.machineryand
equlpmentp|acedonor,ol',t"in"aonth"Luu'uPropertyorpropelledonrailshallbeandremain
the property of Flgmore a'w"Jlriin"ilway co. unless the rsmoval of same causes material

damage to properly ot vciclioi rirtror", in which e'rent Fillmore & wesiern Railway co' shall

pay the reasonable cost of rePair'

AltheterminatiorloftheLeaseTerrn,Fil|mcre&WesternRailtvayCo^
shalt, wlthin one HundreJ Eighiy rrBol days fo|owing, remove at Fillnrore & weslern Railway

d*;. ."i" 
"*pense, 

all of its properiy from the Lease Properiy

B. lndemniircalioc

. 
^- 

,.L^ll i,-..--t;,,-tr- 16l,a.Fillmore&WesternRailwayCo.shallirrvestigale,release,defend,
indemnify and hold VcfC unJ fiff more harmless from and against any and all loss' damage'

Iiabiliiy claims; demano=, aetti*"ntt, cosls, charges and expense (including attorney's fees) and

causes cf action or *r.',atuouvei cnair"t", wnicn vcrc or Fillmore, or both, may lncur, susiain or

be subjected to on account of loss or damage to property and loss of usc thereof' or for bodliy

il"; t;;t death of ,ny p"t."on= lincluding'-but not' limited tc the property' employees'

Tiile,d.

5-
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Subcontractors,agontsandinvlteesofVCTCandofeachpartyhereto)arisingoutoforinany
wav connected wilh the **[io-n" purrormed or occupancy, operalion, mainienance, enioyment

;r"Jr:#'il;u=L p*p.Jv u"J*ir,rr eo1q"ent, excepisuch as shall have been occasloned

[vi[" n"gfig"nce or other fault of VCTC or Fillrnore'

a. Assignment by Fillmore & Western Railway Co '

Fillmore&WesiernRailwayCo.maynotassignthisAgreemeniwithout
the prior written consent of Fillmore. The assignment shall noi be valid unless there shall be

delivered io Fillmore rn or.iotn1 ior recording-within ten (10) business days after the dato of

asslgnment (a) a duplicate"originni ot thu insiium.ent of assignment, and (b) an instrument by the

transferee expressly ".**ini 
rrr oi Fi[more&,weslern Railway co,'s obligations and defaults

;;# th;Agi"um.nt, wiit o,itlirnitins any of the foregoing, but in additlon thereto, anv

assignment in contravention-oithu t.,l*" hereof is void, but this shall noi impair any remedy of

Fillmore because of Fillmore a w"st.r;r Railway Co.,s having engaged in an act prohibited by the

terms hereof'

b. Mortgage of Leasehold lnterest'

Fillmore & Western Railway Co. shall not have the right' at any time or

from time to time during gr" ilr.* r"im, to encumber the teasehold estaie created by thls

Agreement by a leasehold -"r,gE. ;il;out ih.e prior written consent of Fillmore' and any attempt

by Fillmore & lVestern n.il*rv'E"l to do so without such consent shall be absoluiely void and

without effect.

c. Subietting by Fillmore & Western Railway Co"

Filimore & Western Railway Co. shall not have the right, without prior

written consent of Fillmore, to sublet a part of the Lease Property'

10. Urniis on I Lse'

a.DuringthetermofthisAgreementtheLeasePropertyshal|beusedby
Flllmore & Western nrlr*uJ ci."ro, the use specified in Section 6 above and for no other use or

purpose. Fillmore a w""Grn nailway co. shail not us€ nor permit any other person to use ihe

Lease property, or any pr.iii.Li".r, i.r any unlaMu! purposes. Fillmore & western Rallway co,

shall at all times during 
"ria 

L.* conform io, and cause all persons using or occupying any palt

of the Lease prope rly "^;';;;;;";tnt" 
oy'lnuitution of, under or by right of Fillmore & Western

Railway co. to comply *iirr, ,Tr prbli" tr*",-otdinances, rules, orders and regulations from time io

time applicable thereto *glJiJtu "i 
*t en they become or became effeclive' includhrg without

limitatlon, those relating tJ n".itn, safety, noise, environmenial protection, waste disposal' and air

and water quality, and tr-,,nf f irini=n- =atisfactory 
evidence of such compilance upon request of

Fiilmr.rre. Fillmore a w"rtlin nrir*rv co. shali noi comrnit, nor allow any sublessee io corrmit,

any wasie upon the !-ease Prooerty'

h, lndernnitY fo' Violetion of *aw'

(.1)Flllmore&WesternRailwayCo.covenantsandagreesto

release, defend, indernniiy and save Fillmore and VCTC harmless from any liability, oost,

I

-i-

F&WRR Bmoch Line soblsse doc
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expense,fines,penalties,damages'orchargesimposedforanyviolationofanyandalllaws'
ordinanoer, rules, orders #';-[ilti""; ap-pticaute to the use and occupancy of tho Lease

properiv, or as the t""urt Ji'""v"oittharge"leakage' spillage' emission or pollution whether

occasioned by neglect, .rni*i;" ., *if*"1l"f of Filtmore & Western Railway Co, or any person

upon rhe Lease property'ffi;;;;; ffi;iQtio1,,ol Fillmore & western Railway co. or holdins or

occupying the same ", 
,riv'p",i'in.r"oior uv rrghtof Fillmore & western Rallway co,, regardless

bf whetirer such liability; ciJt,luxp"*n; tine, penatiy; damages or charge arises or is imposed '

during or after tne expiratioi-oitiii" ngiu.renr, provio.eo the act glving rise to same occurs during

A; 6* hereof or any renewal or extension theroof'

Q\Likewise,Fillmorecovenantsandagreestorelease'defend'
indemnifu and save nium'iie a w"=i"rn n"ilway-co. harmless from any liabilitv' cost expense'

fines, penaltle", or*ug"J,'I;;r# ilp'*d-f-ol ?nv 
violatlon of any and all laws' ordinances'

rules, orders and regutations appiiiaoru to th6 use ,nd o""uprn"y of the Lease Property, or as the

result of any discharge, ;#"#:rffi;u, u*turton or polluti-on whether occasioned bv negleci,

omission orwitrfut ,"r "f 
;;i;;;'d;;;; entny or any'person upon the !:1T Propertv bv license

or invitation of predecossliJntitv ", 
holding or o""ufying the same 9r any' part thereof or by righi

of predecessor entity, t";;;;J oi''nutnu]t 
"u"n 

riJoiriti' oost' expense' fine' penatty' damages

or charse arises or r" ,rJ5l""iiiril;;;;;rh; expkaiion of this Agreement, provided the act

giving rise io same oocurred prior to October 31' 1 996'

(3) Fillmore & Western Railway Co' shall hay.e.ifre r'rght to contest by

appropriate legal proceeiirigs, without cost orexpense to Fillmore, the valldity or application of

any taw, ordlnance o*ug;iff;n ;f tfie nature.fr.iein referred to' lf by ths terms of such law'

ordinance, or regulations compliance therewith tnry ou legally held In abeyance wlthout subiecting

Filmore to any liabiliiy oi rnrf,o"r., naiure for the fallure to so comply therewith,'compliance

therewith may be postponeilrntir g.,u inri J*t"r*lnatlon of such proceeding. Fillmore & western

Raitway co., upon **#"iliis 
"u"n "r"t"*t"nafl,furnish 

to Fitlmore a document guaranteeing

that Fillrnore and rittmoreii'int#.t..u VCTC and VCiC's interest in the Lease Property shall be

ffi;#;;" fr"; ;d;;;;ltv, ur*rs., ohdrse or clairn resultins from such contest'

(4\ Fillmore and VCTC shall have the right to coniest by appropriate

legal proceedings, witno,li'io"t or 
"xpen=".io 

riu*oru & western Rallway co-, the validity or

application of any law, ".Ji.r""" 
or regulation of.the nature herein referred to' lf by the lerms of

such law, ordlnance, * ,.iirj"ti"* "oi.,rpriu""* 
tt*rewith may be legally held in abeyance withoul

sublecting Fillmore & Weiern Railway Co' to any liabili{y of whatsoever nature for the fallure to so

comply therewith, **pfiun"u tn"rt*iih may be posfponea until the flnal deiermination of such

proceeding. Fillmore ,*a vcrc, ,pon commenclng such contest shall furnish to Fillmore &

Western Rallway co. 
" 

a-o.*",itluaranteeing thai Fillrnore & Western Railway Co' and Fillmore

& Westem Railway Co.'slnLr.rt ii the Lease Property shall be saved harmless from any penaliy'

6;;;, 
"hrtg. 

ot ciaim resutting from suQh contest'

i

1i.

rent and any Riders which are made a part of
All of the proVisions of [hlS Agreet

this Agreernent;;ifu;;";trueo to be'conditions" as well as "covenants" as though the words

specifically expresBing oi impu*lng coVenants and conditions were used in each separate

provisions.

a. Quaiifications on Use.

Thrs Agreement is stibiect to lhe rlght of existing tenants In possession'

-1-
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Fillmore & wesiern Railway co, aocepts the Lease Property (including.VCTC owned and other

l*i=ii"n iror"vemants) inlis pr"""nt conclition without any representation or warranty by Filimore

;. ; fi" ;;r;ition of =lcf, ie!." iropurty or lmprovements, and Fillmore shall not be responsible

for any defect or change of condition in the Lease Property or such lm.provements, any damage

;#iilil;;.to, or to-r tn" 
"ii=t"n"" 

of any violation of any municipal, county, state or federal

,,.:,
.'.b,.Fltlmore&WesteTnRai|wayCo.UNDERSTANDSANDAGREESTHAT

FILLMORE MAXTS T'TO W;RFANTT OR REPRESENTATION CONCERNING WHAT' IF ANY'

i6;b?THi iNTI ISTS I,MY EE MADE UNDER THE REAUIREMENTS OF ANY

Etv in r'r r,rrEr.trer- ; u m so iCt r or'r, ne ervcY o R ENTIry H AVIN q LYM ryTr ov ER TH E

pREMtSEs, INoLUDING iHE crrr orttu-luom AND ITS ASSooIATED AGENCIES AND

DEPARTMENTS.FIIImoTe&WestemRailwayCo'SHALLBESoLELYRESPoNSIBLEFoR
ffiil*NiNd'ic-WHAi s NECessnnv ro boMPLY WlrH rHE REqUIREMENT oF EACH

;#il;oGRNl,,rir'rreu Erlrirv axo FoR FULL coMPLIANcE wrH sucH

REQUIREMENTS' No rrrapr-ovee, RrpnEsrt-rnrME oRAGENToF FILLMoSE ffiS ANY

ffiftER OR.AUrrrONrrV.iO WEIVE OR MODIFY THIS PROVISION AND NO ORAL OR

WNITT'iN REPRESTNTETION BY ANY SUCH PERSON SHALL EVER BE DEEMED TO

CoNSIITUTEAWAIVER'oFTHISREQUIREMENToRANYESToPPELAGAINSTFILLMoRE
ORTHE CITY OF FILLMORE'

c- VCTC Reservations'

Fillmore & Western Railway Co' acknowledges that VCTC has reserved

for itself and.those to wtrom li g*nt" such right, the rlght iol 1) construct, maintain and operate

anv existing and new 
"no "OO[fonuf 

commuiication facilities or pipeline upon'. ove.and benealh

rilJ;;;-";,F,ffiil, ";ir;; ;in" ,iur"i"" of such riehr does not unreasonablv interfere with

iiii#J= iisr,i, ,nd.r. it" ie"u" ngreemenr with VCTC: 2) construct, TrjnFil and operate any

!*iriing ,"0""r* and aauitionat relea$onal irait facilities; an 3) operale freight and regular

pas"engur rail serviees on the Fillmore segment'

'Ld. Righi of Entry' 
,

, , Agents, representaiives or employee.s.of Fillmore and VCTC shall hava

ihe right at reasonable ttmls to enGr the Lease Property for the purposes of inspecting,

determining wh"ttrer provislont oitt"rt= ngtuu*ent and other Agreements applicabte to the t-ease

;;;H;;t ;J;s 
"d*pri;d-*lth, 

and foi ftaintainins, repairins or altering the land; or showins'

the Ldase property to pro"p'""iir"1""=.*n, purchasers, mortgagees or beneficiaries under deed

of trusti : .

law, order, rule, regulalion or ordinance'

Liens.

- 8-

F&WRR Branch Li[s subieasc;doc
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Flllmore&WesternRallwayCo.agreesandcovenantstoholdFillmore
and the LeaSe Property harmless flom any meihanics' or materialmen's liens clajmed by. ?ny-..

;;=;", firm or corporitron empiovua by Fillmore &,western Railway co., ln the event cf the fiiing

of any such lien, Fillmore & W;;ifiR;ilr,vay Co. shall cause such iien to'be released within five

isiuu.in..r days after rilrmoJs written noiice td do so Fillmore & Western Raiiway Co' shall

ino"mnirv and d-efend rrrrnio[.no VCIC against all liability, cost and expense (including attorney

fees; lnclrreA by VCTC or Fillmore as a result of any such lien'

Halperin Law Offices | 04/14/2014 | FILLMORE & WESTERN SUPPLEMENT TO EMERGENCY PETITION | FD 35813 | Page 181 of 191



Liability:

12. lnq, trance:

While this Agreement is in effect, Fillmore & Westem Railway Co. shall furnish

evidence satisfactory to nfini"ru that both VCTC and Fillmore are named as additional insureds

for third pariy liability 
"raims,'meeting 

the requirements stated below, in a form satisfaclory to

ilif rr*. ruot l.tu, ti-r"n tf,irty (so) djys prior to the expiration date of suoh.coverage, Flllmore &

W""t"*,nuif*.ye", rtnaiiitr:rni"topitlm"ru.with,evidenoosatlsfaotoryto'Fillmsre'thatthecoverage
has been or will be suUsttiutedlfor and will be effective immedlately upon such explration.

Comprehensive general and automotive liabiliiy coverage shall:

(1) have a cornbined singie limit of not less than $5,000,000 per oocurronce;

(2) name VCTC and Flllmore as addltional insureds with respect to the operations

of Fillmore & western Railway co'; 
ern Rairway co,(3) cover the coniractual liability assumed by Fillmore & West

under tnis Lease;

(4) provicie thai the insurer is not enlitled to any contribution from insurance in

effeci for VCTC or Fillmore; and

(5) provide for at least ten (10) days' notice to VCTC and Fillmore prior to any

other cancellatlon or modification of coverage'

TheinsuranceCoverageshalla|soconrplywiththefollowingrequirements:

(a) A ,,Deductible" clause is permitted subjeci to Fillmore & Western Railway

Co. being =oiuiy 
,".pon"ibie to be Sejf lnsured for the amount of ihe deductible and to

asslrme full responsibilitf for payment of any oiaims, which fall below ihe deductible amount of

tnc insurance coveragc

(b) provides coverage for ''all operations oJ the lnsured conducted on the

Lease properly" and contains a desciiption of the work performed by the insured.

(c) All signatures must be handwritten in ink on any poilcy, cortiflcate or

endorsemetri; iubber stamp signatures are not accepiable'

(d) Saici policy shall contain a cancellaiion clause reading in substance as

the follor.ving aPProved notice:

,,lt is agrgs6 that tnis policy shall not be canceled nor the amounts of coverage

provicied herein reJuced until thirty (so) days after Fillnrores.city Aitorney shali have received

written notice of such cancellation or reduction; as evidence bry return receipt of registered

mail.''

(e) No policy shall be acceptable unlbss first approved as to form by the City

AttorneY of Fillmore.

(f) rf Fillmore & Wastern Raltway Co, is involved with the preparation and/or

-9-
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sale of food and/or drink on the concession prernises, then products liability coverage shall

also be requlred.

(S) lnsurance Binders shall not be accepted by Fillmoie as proof of insurance

coverage.

b, Worker's ComPensation:

Federal Employer's Liabili(y Act or Workers Compensatlon lnsurance, as the case

may be, shall cover all persons employed by Flllmore & weslern Raiiwaycoor its agents in

the-conduct of its operations on the Lease Properiy and shall nrgviO.q {or a waiver of any right

of subrogatlon against Fillmore and/or VCTC to the exient permitted by law.

13. Condemnatlon:

a. Total Taking.

The term ,,Taking'' means the iaking or condemnation of materially all of

the Lease property by any competent auihority at any tlme while this Lease-is in effect' ln the

"runi 
of , Taking,-tnti Agreement shall terminate on the earlier of vesting of title in' or the taking

oi possession bY, the condemnor'

ln the event of Taking, the award for the land value and interest thereon

shall belong to VCTC and/or Fillmore. Under no circumstances shall Fillmore & Western Railway

Co. ne entiitea to any "bonus value'for any remainlng unexpired Term of this Lease'

lf the values of the respective interests of VCTC, Fillrnore and Fillmore &

western Railway co. have been separately determined in the proceeding for the Taking in

accordance with ihis section 13a., then the values so determined shall be ccnclusive upon VCTC,

Fiff.oo and Fillmore & Western Railway Co., Otherwise the values shall be determined by

agieemeni or, if they ai'e unable to agree, by arbitraiion under the terms of this Lease'

b. TemPorary Taking:

(1)lfallorparloftheLeaseProperlyorofFillmore&Western
Railway Co.,s iniorest under this Agreement is taken by any competent authority for lts temporary

,"" o|^ t".rp"ncy ("Temporary Taliing"), this Agreement shall not terminate and Fillmore &

W"stern Raitway io. shall continue iJ pay rent and other" charges and to perform all of its other

obligations hereirnder, to the extent Fillmore & Western Raiiway Co. is not prevented from doing

so by the taking authorlty. ln the event of a Temporary Taking, Fillmore & Western Railway Co'

"tarino 
entiileJ to reoeive from the award, up to one hunclred (100o/o) percent reimbursemeni of

its total foreoast revenue for the period of the Taklng as compensatory damages for any iost

revenue resulting from ths Tomporary Taking'

(2) ln the event all or part of Fillnrore & Wesler^ Railway Co's

interesi under this Iease is taken by any competent authority for its temporary use or occupatlcy

for the full term of this lease, Shorl llne shall receive the entire award for such interest'

14.

Fillmore & S/estern Railway Co, shall pay Fillmore an administrative charge of 1-

llZ% pet month or the highest amount permitted by law, whichever is lower, for any amount due

_10_
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,', ...,..,_ :: '.1 . .:-.,-r,:'j,.,...-l'

hereunder which remains unpaid afier thirty (30) days from the date such amounl becomes

payable'

l-lafar rlf '

Fillmore & Western Railway Co. shall be in default under thls Agreement (1) if

Fillmore.&Western-Rallway Co; fails to pay tho,Base Rental.an*'Mwierftentalwhen due and .-

"uc'Aluifur" 
continues for j period of more than ten (10) buslness days, (2)lf Filtmofg-l !"utt1

n ,-:f*ry Co. fails to cure the breach ol any provlslon of thls Agreement within thirty (3o) days after

noti"u i;o, Fillmore or to commence and dlligently pursue lhe cure of such a breach if the breaoh

ban Oe cureA within ihirty (30) days; (3) if Short line is adjudged bankrupt or becomes ihsolvent or

J."k" gun"rut debtor reiiei Uy exira judicial means or if any action or proceeding for debt rellef of

Firrror:u & Westem Railway Co. is commenced by Flllmore & Western Railway co'.

. lf Flllmore & Western Raitway Co. fails to cure a default within thirty (30) days of

notice from Flllmore io do so, or Flllmorc & Weslern Railway Co. does not present a restoration

,rt=n *ithin thirtv (30) days, Fllmore shall have the right, without further notice and in addltion to

I.y "tf,"ir"m.iiL 
Flt.or" may have by lawor in equiiy, to ierminate this Agreementforthwittt

and to retake possession of the Lease Property.

16. ANTI-nlscRIMlNATloN-ClAlrsF:

Fillmore & Western Raitway Co. herein covenants by and for itself and lts

assigns, and all persons claiming under or through lt, and this Agreement is made and accepted

upon and subJect to the followlng conditlons:

That there shall be no discrirninaiion against or segiegaiion of any person or groUp of

persons, on accoufit of race, color, creed,,religion, sex, marital stafus, national origin, or

,no.tw, in the leasing, su'bleasing, kansfening, use; occupanoy, tenure, or enJoyment of fhe

premises herein leased nor shall Fillmorq & Western Railway Co. itself' or any person

clalming under or through it, establish or Permit any such praciice.or practices of

discriminaiion or segregalion with reference to the selection, looation, number, u$e, or

oocupancy, oftenanb,lessees, sublessees, subtenants, or'vendees in the premises herein

leased.

17. Relocetion:

. Fillmore & Western Railway Co. acknowledges that it ls a post acquisition tenant

having entered inio.this Agreement and taken occupancy of the premises.frorn Fillmore aftqr

itt*Jrr'= acguisition of the premises. By entering into this Agreement, Fillmore & Western

nrifwuy Co. and any subtenant or successor in interest to Fillmore & Western Railway Co' under

thls Agieement hereby expreqsly waives any clalm for compensation for fixtures and equipment

installed on the premisos at such time as the Agreement is terminated or the ierm.expires--

FillmOre & .Western Railvray Co,, any subtenant, and any sucoessor in interest to Fillmore &

Western Rallway Co. also waiv€ any claim against Fillmore for rnovirig exponses; i'elocaiion

assistanoe; and any claim for loss or damage to good\ivlll, as a result oi betng required to vacaie

tfre premfses if thisAgreement is terminated for any reason or dile to expiration.of ihe teim of this

ng.J;"nt. t 
fillrnore? Western Railway Co. shalt noi be considered A "displaced person" as

sr]ch term is defined in Section 7260 (b) (c) or (d) of the California Governmont Code as it relates

i. fiif*or". Fillmore & Western Railway bo, disclaims such status and hereby acknowledge$ lts

inetigibiLity for relocation assistairce as provided in California Government Code Sections 7260

through 7277, as it now exists or may be amanded,

-u-
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18. Nonralaivec

Fillmore's failure to enforce or exorcise its rlghts under any term, condition or

covenarit of this Agreement shatl not be construed as a waiver of such tights or such term,

aou.n"nt or conditlon. Acceptance of rent shall not be deemed a waiver of Fillnrore's rights to

..ternrlnate this.agreemeRl ao provldod herein,-regardless'of whon'ront is'aceeptedr" : ' " " '- "

19. Terminafion'orFxPlraf'on:

' 

. 

Goneral;

Terminaiion or expiration of this Agreement shall not release either party

from an event.that u".rr."d prlor to such terminatisl or expiration. lf Flltmore & westem Railway

bo. f.if to surrender possesslon of the Lease Property upon terminatlc.n of this Agreement'

iiit*oru shall have ihe right, to the extent permitted by law, to re'enter the LeaqePropertV a1d

iu*oru Fillmore & Western Railway Co. and any persdn or'entity clalmlng through Fillmore &

Western Railway Co. frorn the Lease Proper$'

b- Notice of terminatlon.

Either parly rnay lerminate th'rs Agreement, wlthou-tcause, upon six (6)

month written notlce of terrninaiion 
-given 

io the other party per Section 25 23 below'

c. Surrerider of Premises'

Upon the expiiation or termination of the Lease Term, Fillmore & western

Railway Co-, Mthout further noticp, sfidl deliver up to Fillmore the possession of lhe Lease

il;_rir. Fiilmore a western Railway co. shall restore the Lease Property to the condition in

which ii existed at ilre timeli[more &wesiern Railway co. took Posse.sslon' normal wear and

tear, erosive affects of timo, and improvements or alterations made with specific writtEn approval

;;;;t"d. upon the faiture or refusal of Flllmore & western Rallway co..to remove from the

LeaseProperty,asprovidedinSectionTd.,a|lpersonalpropertyorne{!yFiltmore&western
n.ff*"VCi., iai saii personal propertyshall lh'ereupon;atihe.optio.nof Fillmore,becomethesole

oroperty of Flllmore, or 1u1 if Fniro* si eleots it ma:/ remova from the Lease Property personal

;;6;rii ;"J atiitiloie & Western Ratlway Co., and Fillmore mavalso restore the Lease

F;6;;iy substantiatly to the condition in which it existed at the time Flllmore & Westem Railwav

b;,i;"i [o"."""ion, "ll 
at the expen$e of Flllmore & Western Railway Go., whlch expense

flfror" ii Western Railway Co. agrees to pay upon demand' o1 (o).Fillmore at its Sole option may

elect that this Agreemeni *itf, ,n tlrms contained hereln, including the payment of Rent for failure

to vacate on time may rcmain in effect until Fillmore & western Railway co"s personal property'ls

removed and the f-"u"" piop*ity is restored by Filtmore. ln the event of such fallure or refusal of

Fiff'mor" A Western Ra1way'Co.'to sunender iiossession qf the Lease Property, Fltlmore shall
'f,rr- 

tf*liSt-,ito re-enter upon the Lease Prope.rty and remove Fillmore & Western Railway Co''

or any person, firm or corfiration claiming by, thiough'or under Fillmore & Western Railway Co',

therefrom.

d' Highway Grade Separatioh Piojects'

The parties acknowledge that in the event tliat any highway/rallroad

grade separation projects in,ot,ing the Lease Property are approved by government agencies

t*ing iuir"oi"tion, Filirnore may tJrminate this Agreement in order to eliminate any obligation
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upon Fillmore to participaie in such proJect'

2A. AtinrneylE Fees:

lf either party takes any sleps or brings an aciion to oompel performance of or to

recover for breach of any term of this Agreement, the non-prevailing party agrees to pay all costs

. .unJ**p*ores,;.ino1,rding:reasonable attornels fees, which rnay be incurred by the prevailing party

in the enforcement of this Agreement.

21 , Fntire AgreemPnt'

The contenis of this Agreement aro the entire agreement between the parties and

supetsede all wrltten or oral communlcations between the parties prior io its execuiion'

This Agreement shall not be modified except by the wriiten agreement of the

partles,

Subject to Section 8 and 9, this Agreement shall be binding upon the heirs,

represenlatives, successors and assigns of the parties respecilvely'

22. APPllcaUleJauc

This Agreement shall be governed by and construed in accordance with the laws

of the Siate of California'

23, Noiices:

All notices or other documenis under this Agreement shall be in writing and

delivered personally or mailed by first class mail, postage prepaid, to the parties at their last

known address.

24. Severahility:

lf any paragraph, sentence, clause, phrase or word shall become without full

effect due to any legai interpretation, judicial decision, operation cf iaw or oihenwise, the balance

of this Agreement shall remain in full force and effect'

25, Asslenmenl*Srroeessnrs'

This Agreement is intended solely for the benefil of and shall be binding upon the

parties hereto, and their sllccessors and assigns, and is not inlended nor shall il be construed to

be for the benefit of any other party.

26. {-)isprrteResoltriion

a. Good Faith Resolution Prerequisite io Mediation
ln the event of a dispute arising out of the terms of, or pertaining to, this

Agreemeni, the parties shall negotlate in good faith for thirty (30) days beiore either pariy may

r,.ibrit th" maHer i.o mediation. VCTC and Fillmor-e agree that, in the event they are unable to

resoive any such cJlspuie within thirty (30) days of the parties recognition of such dispute between

them, they shall submit the matler ai issue to mediation and thal the method and procedure for

such rnediation shall be as hereinafter set forth in Subseciion c'

F&'YttR Bnoch Litre subleaso,doc
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b. MediationPrerequisiteto-Lltlgatlon
ffiil';;y urt *rr." ritidtion with reference to anY such dispute until

r{l mediation ot *rat uispJl'n]t-#il,]6-Ii'[ji'tif;"n notice of refusal bv one party to the other

1.,+v of the noiictng prr,vt"r"tl""it" 
"uurnit 

ilit" decision of the Mediator (as hereinaftor

c. Methods and Procedures for Medlation

ffiilti,r"";;rfi'be suuject to the followlng methods and procedures:

(1) A party dissatlsfled with the results of negotiation between the

narties may, after the conciusion or tnrmi*y-aay period described above in subsection a' give

ffii#;'tdJ liir"t'p"'tv oiltt tuq'uit to submii the matter to mdlation'

e,ected ror mediation," Iii, *,i11"i,?i;tl?'1'f]#ffiL[lfiifrlliii#]li,}iilnfi*.*
uoon by all parties, 

". 
pl ,i.'.if.'," 

"r"ri*-G"J 
i retired iudge Is not available or satisfactory to all

i#il.]t"'!i,;ii;ii.t ;,iil;t'i* "ii 
p'*i* mav asree (the "Medlator")'

(3) The parties hereby agree to equ-ally shari 
lhe 

fees and costs

incurred by the Mediator)iJru, *"i,"plrt7*'u.rri"o its oiln costs of preparation and presenlation of

the matter io the Mediator'

t^\ -rhe Mediator shall have ihe auihority to call such witnesses as

he or she deems 
"ppiop)iltu 

t" ,n" ,"J"i 
"rlrrtt"a 

to him or her, to take testimony frorn such

witnssses as the parties ;;;;'ii;il;;;e cafea bv the Medlator' to request and demand

originat and further uri"nn;tliv ot- 
"ii 

i""u"u rro, lne pa*ies and to conduct the mediation

oursuant to the proceour""" 
"LitJ*-n 

in ttl carr*ni, nuLs or court and lhe statues of the state of

bailfornia, including *ftnJrtilrii"iion,ii'," Cafiiornia Evldence Code' The Mediator shall render

his decision, in writing, #'ir'liJ'Ji'J *1iLin.i''ty;n'u (45) davs of the conclusion of takins

iestimony and/or evidence regardlng the dispute' 
. . .,. , .. . ,.

16\ The decislbn of the Medidtor ihall'not be blnding and' subject to

the rimitations ser forrh intl'uur*rti.i ;;;y;: uitt ur pr.ty may institute legal actlon de novo In the

event that such party 0""=i"i "l*u 
*itt', tt-r" a.""i"ion oigre Medlator' The parties agree that' for

the purposes of suoh ritii"r.i".'""a to lhe extent p"*ttt"a by law, the statute of llmltations for filing

such action shall be o"."t ilrlilghty tiBol days from the date of ihe Medlator's written

decision.

/6't The oarties agree that any mediation or litlgatlon that may arise

nursuant to this AsreemJl{ 'f''[ 
iJi* prli'-" i'' 

""u 
i' *t" event of litigation sh;ll be conducted in'

il? ,rttt'orrli" tolr* iot the Countv of Ventura' California'

t7\ tn the event that litigaiion is undertakeh by either'parly after 
. .

mediation, the prevailing\ii*v =nrrr'ol 
l;tiiil t" i"fou.1. its costs and attornev's fees inculred in

the litigation from the other party'

- t4 -
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lN WITNESS WHEREOF, the parties have caused this Agreement to be executed on the

date flrst hereinabove mentioned'

-- -..-'.FILLMOnr'a'wesreRN'Mlt-wAY-oo::"
Fillmore & Western RailwaY Co.,
a Callfornla corPoration

:75-
F&.WRR Bracb Line subl%se,doc
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City of Fillmore
Redevelopment Agency
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rltf,ffi

May 14,2013

Mr. Rigo Landeros,
Acting City Manager
Crty of Fillmore
250 Central Avenue
Fillmore, CA, 93015

Sublect: Santa PauIa Branch Line Lease vyith Flllmore Redevelopment Agency

Dear lvlr. Landercs:

The Ventura county Transportation commission (vcTC) took an action ai the May 10,2013 Commission

meeting to address the fuiJre of tne Santa Paula branch Line (SPBL). ln the action taken, the Commission

"*pr."i"a 
their sirong desire to bring the SPBL to a cost neutral and preferably "profitable" status as soon

as reasonably possible ir,e commiision further recognized the-need to simplify all agreernents between

VCTC and otherentities concerning the SPBL and diricted staff to take action to update and/or simplify ail

leases or other agreements.

As you aTe aware, on June 6, 200'1 , ihe citY of Fillmore RedevelopmentAgency entered into a lease

;;r;;;;"1 with VCTC for a portion'olthe dPsL.from milepost 414 45 at or near santa Paula to milepost

$5.A7 at Rancho camulos,'The VCTC is providing notice to the city of Fillmore, as the successor agency

to the City of Fillmore ReJevelopment Agency, thai in accordance with Section 15 of the Lease Agreement

date Gi6li001 , VCTC intends to ierminaG that agreement effective December 1,2013'

ln the interim, VCTC would like to begin discussions with the city of Fillmore outlining points of interest in

"nV 
n"* ugr"ements that rnay be deiirecl. Please contact me at your earliest convenience so that this

important Process can begin

S,ncerely.

Darren Kettle
Executive Director
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