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. —ACQUISITION AND OPERATION -

CERTAIN RAIL LINES OF THE DELAWARE AND HUDSON RAILWAY
COMPANY, INC

COMMENTS AND REQUEST FOR CONDITIONS

Applicant Norfolk Southern Railway Co. (NS) proposes to acquire 282.55 miles of rail
lines located in New York and Pennsylvanié (“‘D&H South Lines”) from the Delaware & Hudson
Railway Company, Inc. (“D&H”) (the “Transaction”). In related transactions, NS will retain and
modify 17.45 miles of existing NS tfackage rights over the D&H between Schenectady, NY and
Mechanicville, NY and amending the Saratoga — East Binghamton Trackage Rights Agreement
as necessary to retain a portion of .the rights between Saratoga Springs, NY and Schenectady,
NY. The New York State Department of Transportation (NYSDOT) has reviewed the record
submitted in relation to the Transaction. Based upon that review, NYSDOT blelieves that the
acquisition of the D&H South Lines by NS is in the public interest and that the Board should
approve this minor transaction, with conditions. | |

COMMENTS
1. NYSDOT Supports the Transaction

NS is the majority user of the D&H Sbuth Lines, and the transaction will élign ownership

of the corridor with the majority user of the corridor. NYSDOT therefore believes that NS’.

strong financial position will support the investment necessary in the D&H South Lines and give
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NS a more secure and expanded rail network to compete in the Northeast and New England
matkets, | |
2. Potential Competitive Harm to The Sarato‘ga & North Creek Railway, LLC (S&NC)

NYSDOT concurs with NS’ assertion that the trf;msaction will not result in a substantial
lessening of competition or creation of a monopoly. NYSDOT is aware of n‘o shippers that are
physically served by both NS and D&H who would see a reduction in competitive alternatives as
a result of this Transaction. | |

The .record reveals one limited circumstance in which the transaction has the potential to
restrain trade in ﬁeight surface transportation. S&NC operates a stub-ended branch line that
connects with the D&H just north of Saratoga Springs, NY (at MP 38.2) and has trackage rights
over .the Dé&H for approximately 1.1 miles to allow interchange with the D&H at Saratoga Yard
(MP 37.1).' The S&NC’s only connection to the remainder of the interstate net\;vork is at
Saratoga, and their only connection is with the D&H.

While the S&NC does not connect directly to the D&H South Lines, NYSDOT submits
that S&NC will nonetheless be adversely impacted by the sale of the D&H South Lines to NS,
to the detriment of shippers along their line. Sale o'f the D&H South Lines to NS will render the
D&H a bottleneck carrier to any domestic traffic originating or terminating on the S&NC, which
will significantly and adversely impact the ability of the S&NC to generate any traffic in the
future. To illustrate the point, the routings available to any S&NC traffic interchanged with the

D&H, post transaction, will be as follows:

! See Saratoga and North Creek Railway, LLC — Acquisition and Operation Exemption — Delaware and Hudson
Railway Company. Inc., d/b/a Canadian Pacific, STB Docket No. FD 35500, (STB served Jun. 1, 2011)
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e S&NC to Saratoga; D&H: Saratoga to Mohawk Yard for interchange with NS, a
distance of approximately 17 miles; |
o S&NC to Saratoga; D&H: Saratoga to Selkirk, NY for interchange with CSX
Tranéportation, Inc.(“CSX”), a d;istance of approximately 54 Miles’;
o S&NCto S;iratoga; D&H-: Saratoga to Whitehall, NY for interchange with Clarendon
& Pittsford Railroad Co., a distance 6f approximately 44 miles; or
o The final alternative routing for S&NC traffic requires D&H to carry the traffic inté
Canada, incurring two border crossings and associated processing by U.S. and
Canadian customs. . |
NYSDOT notes that the likelihood of any traffic moving between a point on the S.&NC
and point on the D&H, post Transaction, is extremely limited. There wﬂl never be more than
200 miles between the S&NC-and any point served by the D&H (ot reachable via haulage) and
the commodity mix is subject to significant competition from trucks. |
NYSDOT therefore believes that in the limited circumstance described above, the.
Transacjcion is likely to cause competitive harm to the S&NC and their customers.
3. The 'transfer of the D&H South Line to NS presents unique circumstances.
The Application states that this is not a confrol transaction, a joint use agreement, or a
merger or consolidation of the properties of at least two rail carriers under 49 U.S.C.

§11323(a)(1) and therefore D&H is not an applicant in this proceeding. The application further

% NS’ application does not clearly identify the location of the primary interchange point between D&H and NS after
the transaction. For purposes of this analysis, NYSDOT has assumed it would occur at Mohawk Yard, which would
provide D&H with the longest available line haul. The alternative location would be Saratoga Springs, in which
D&H would have no line haul at all for S&NC traffic interchanged with NS.

? This inctudes both commercial interchange with CSX as well a transfer of cars to CSX for haulage to New York
City and interchange with the New York & Atlantic Railway at Fresh Pond Jct. pursuant to CSX Transportation, Inc.

and Delaware and Hudson Railway Co., Inc. — Joint Use Agreement, STB Docket No FD 35348 (May 27, 2010)
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states that D&H intends to file a related request for discontinuance authority “concurrent with the
filing of this Application,” However, the D&H has acknowledged that as the transferor of the
rail lines in a “rﬁinor” transaction, it is considered an applicant carrier pursuaht to Board rules
!(49 CFR §1180.3(a)(1)), though not one from which information is normally required.” When
the selling catrier conveys less than their entire raiquad operation, the transferor typically retains
a contiguous, aibeit smaller, railroad.’® That will not be the case here. The D&H possesses
trackage rights over NS lines south of the D& South Lines as follows:
e From Lehighton to Allentown / Bethiehem, PA
o Allentown / Bethlehem, PA — Oak Island, NJ w
e Sunbury — Harrisburg, PA
° ﬁarrisburg — Reading — Philadelphia, PA
. Harr.isburg — Perryville — Washi;lgton, DC
As the Application notes, “...once NS acquirés the D&H South Lines, D&H will no
longer physicaily connect w1th these trackage rights™’.
NYSDOT therefore believes that approval of the Transaction, in the absence of prior or
concurrent Board authorization of the discOntinﬁance of the D&H trackage rights, would
constitute a de-facto abandonment of those rights, as D&H would. have no means to physically

connect with those line segments. NYSDOT therefore concludes that the D&H discontinuance

_actions must be considered as related transactions, and reviewed contemporaneously with NS’

Application.

* Application, page 28.
* See D&H Notice of Intent to Participate, filed December 24, 2014, as clarified by the D&H’s follow-up letter of

January 7, 2015,
® See e.g. Norfolk Southern Railway Company, Pan Am Railways, Inc., et al. - Joint Control and Operating/Pooling

Agreements — Pan Am Southern LLC, FD 35147 (STB served June 26, 2008).
7 Application, page 28
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Fu.rt‘her,'NS states in a footnote that it will seek to have certain trackage rights held by

D&H over the Reading, Blue Mountain & Northern (“RBMN”) line between Taylor, PA and
' Lehlghton PA a331gned toit’. T

NYSDOT believes that this Would also appear to be another related fransaction that is not

presently before the Board for consideration.
NYSDOT’s REQUEST FOR CONDITIONS

Condition # 1 -- Mitigation of Potential Anti-Competitive impacts to S&NC

NYSDOT has identified a single anti—éompétitive impact from the Transaction, the sale
of the D&H South Line to NS results in the D&H becoming a bottleneck carrier for all domestic
S&NC traffic. NYSDOT believes that this impact can be effectively mitigated through the
imposition of a éondition on the Transaction by the Board.

The Board has authority lto impose conditions on the sale of the D&H South Lines by
D&H. TheJD&H, as transferor of tﬁe D&H South Lines, is an applidant carrier pursuant to 49
CFR §1180.3(b) and is “subject to the full raﬁge of our [the Board’s] conditioning power.”

Interchange with a second carrier at Saratoga Springs would provide the S&NC with a
competitive ‘routing for domestic tra:f'ﬁc originating or tenﬁinating on the S&NC. Submissions
before the Board suggest that interchange with a second carrier at Saratoga Springs is clearly
feasible. NS has the right to operate into Sargtoga Yard now for the purpose of interchange with
the D&H today but NS does not have the rights to interchange with S&NC’. While not a true
“paper barrier”, as both S&NC and NS negotiated their respective rights to interchénge with

D&H at Saratoga independently, the practical impact is the same — the S&NC and NS can

Apphcatlon p28
? See Norfolk Southern Railway Company — Trackage Rights Exemption — Delaware and Hudson Railway
Company, In¢., STB Docket No FD 34562 (STB served Oct. 21, 2004)
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physically connect with each other at Saratoga, but are contractually prohibited from
interchange, cfeating a de-facto “paper barrier” '°,

NYSDOT therefore requests that sale of the D&H South Lines to NS be conditioned
upon elimination of the de-facto “paper barrier” between S&NC and NS .and/or CSX, and that
D&H be required to negotiate an agreement for use of their facilities at Saratoga Spriﬂgs with the.
respective parties for the purpose of interéhange.

| Condition # 2 — D&H Discontinuance of Trackage Rights -

As of the date of this filing, D&H has not filed the related requests for discontinuance
authority associated Wlth the trackage rights identified in the Application. In their “Reply To
Opposition To Procedural Schedule and Motion to Reject Application” filed on December 10,
2014, NS asserts that only D&H can file these r_eqﬁests with the Board, and NYSDOT does not
disagree. |

Absent those filings by D&H, NYSDOT can ‘make no ﬁssessment as to whether
abandonment of those rights are economically justified independent of the Transaction, as

alleged in the Application and approval of the Transaction would constitute a de-facto approval

by the Board of the discontinuance of those rights.

19 N'YSDOT notes that CSX has similar overhead trackage rights over D&H to access Saratoga Yard for the

purposes of interchange with D&H, pursuant to CSX Transportation, Ing. and Delaware and Hudson Railway Co.,
Inc. — Joint Use Agreement, STB Docket No FD 35348 (May 27, 2010), and is similarly prohibited from direct

interchange with the S&NC. '
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CONCLUSION
NYSDOT therefore requests that the parties to the proceeding have an opportunity for
meaningful review and comment on the D&H’s pending application for discontinuance of their

trackage rights prior to any decision on the merits of this Transaction by the Board!'.

Respectfully submitted,

New York St #i-tment of Transportation

By
KEITH P , Associate Counsel

k]
NYSDOT Div. of Legal Affairs
50 Wolf Road, 6™ Fleor
Albany, New York 12232
Tel.: (518) 457-2411
Fax: (518) 457-4021

Dated: January 14, 2015

'! To the extent that the D&H’s application(s) for discontinuance of their trackage rights may qualify as exempt
transaction pursuant to 49 CFR 1152.50 and are filed in a timely manner, such reviews may be accommodated
within the procedural schedule adopted by the Board (STB Decision served December 16, 2014). Should this not be
the case, and should NYSDOT determine that the associated discontinuance application(s) by the D&H materially
impacts this Transaction, NYSDOT reserves the right to petition the Board to stay or reopen this proceeding to
consider what would clearly be new evidence or changed circumstances.
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing COMMENTS AND REQUEST FOR CONDITIONS was
served via first-class US mail, postage prepaid, upon: |

1/14/2015

1.

10.
11.
12.

13,
14.

15.
16.
17.
18.
19.
20.

21.
22.

Jeffrey A-Bartos, Guerrieri, Clayman, Bartos & Parcelli, PC, 1900 M Street,
NW, Suite 700, Washington, DC 20036

David Bernhardt, Commissioner, State of Maine Transportation Dept., 16
State House Station, Augusta, Maine 04333-0016 _

Eugene H. Blabey, Western New York & Pennsylvania Raiiroad, LLC, 3146
Constitution Ave,, Olean, NY 14760

Honorable Robert P. Casey, US Senate, Washmgton, DC 20510

P. Scott Conti, 75 Hammond Street, Worcester, MA 01610

Frank Depaola, Ten Park Plaza, Suite 4160, Boston, MA 02116

Kelvin J. Dowd, Stover & Loftus, 1224 Seventeenth Street, NW,
Washington, DC 20036-3003

Susan C. Duckworth, Northeast Freight Transfer, 321 Spruce, Suite 607,
Scranton, PA 18503 .

Richard S. Edelman, Mooney Green, Saidon, Murphy and Weich, PC, 1920
L Street NW, Suite 400, Washington, DC 20036

Steven M. Golich, Celtic International, 7840 Graphics Drive, Suite 100,
Tinley Park, IL 60477

John Hafner, Stasburger & Price, LLP, 1025 Connecticut Avenue NW, Suite
717, Washington, DC 20036

Eric M. Hocky, Clark Hill, PLC, One Commerce Square, 2005 Market Street,
Suite 1000, Philadelphia, PA 19103

Eric B. Lee, 415 Woodward Road, Syracuse, NY 13219

PeterR. Leishman, Milford-Bennington Rallroad Co., Inc., 62 Elm Street,
Milford, NH 03055

Gordon P. Macdougall, 1025 Connecticut Avenue NW, Suite 919,
Washington, DC 20036-5444

Lawrence C. Malski, Pennsylvania Northeast Regional Railroad Authority,
280 Cliff Street, Scranton, PA 18503 '
Terrence D. Matthews, JB Hunt Transport Services, Inc., P.O. Box 130,
Lowell, AR 72745-0130

Thomas F. McFarland, PC, 208 South Lasalle Street, Suite 1890 Chicago, IL
60604-1112

Wayne A. Michel, Reading Blue Mountain and Northern Rallroad
Company, P.O. Box 218, Port Clinton, PA 19549

Kevin Moore, Brotherhood of Locomotive Engineers and Trainmen, 3 Deer
Hollow Road, Plaistow, NH 03865

Raj Mukheri, PO Box 1, Jersey City, NJ 07303

William A. Mullins, Baker & Miller, PLLC, 2401 Pennsylvania Ave., NW,
Suite 300, Washington, DC 20037
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23. Sam Niness, Thoroughbred Direct Intermodal Svc. Inc., 5165 Campus
Drive, Suite 400, Plymouth Meeting, PA 19462

24. Mike Radak, Hanjin, Shipping America, LLC, 80 Route 4 East, Paramus NJ
07652-4600

25, James Riffin, 1941 Greenspring Drive, Timonium, MD 21093

26. David F. Rifkind, Stinson Leonard Street, 1775 Pennsylvania Avenue NW,
Suite 800, Washington, DC 20006

27. Joe Shefchik, PTI Logisticé, LLC, 2701 Executive Drive, Green Bay WI 54304

28. Jeffrey K. Stover, Executive Director, SEDA-COG Joint Rail Authority, 201
Furnace Rd., Lewisburg, PA 17837

29. Vincent P, Szeligo, Esq. Wick Strief Meyer O'Boyle & Szeligo, 1450 Two
Chatham Center, Pittsburgh, PA 15219

30. John B. Vermylen, A. Zarega Sons, Inc., P.Q. Box 241, Fair Lawn, NJ 07410

31. Tom Malloy, Thoroughbred Direct Intermodal Services, Inc., 5165 Campus
Drive, suite 400, Plymouth Meeting, PA 19402

32. Sharon Clark, Perdue Agribusiness Lic., Svp Transportation & Regulatory
Affairs, PO Box 1537, Salisbury, MD 21802

Keiy{D. Martin, Esq.

Dated: January 14, 2015
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