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SURFACE TRANSPORTATION BOARD 

______________________ 

SURFACE TRANSPORTATION BOARD FINANCE DOCKET NO. 30186 
______________________ 

TONGUE RIVER RAILROAD COMPANY, INC. – RAIL CONSTRUCTION 
AND OPERATION – IN CUSTER, POWDER RIVER 

AND ROSEBUD COUNTIES, MT 
______________________ 

NORTHERN PLAINS RESOURCE COUNCIL AND ROCKER SIX CATTLE 
CO.’S NOTICE OF OTTER CREEK COAL LEASE TERMINATION 

______________________ 

TRRC has repeatedly relied on misleading half-truths in its filings to support what 

has been at best a speculative project for more than three decades.  Most recently, TRRC 

again asked the Board to hold this proceeding in abeyance indefinitely by arguing the 

Otter Creek mine is still viable.  TRRC stated that “Arch still holds a valuable lease from 

the State of Montana for the Otter Creek tracts, for which it paid millions of dollars” and 

that “an economic case for mining at Otter Creek” is reflected in the record of this 

proceeding and in the Office of Environmental Analysis’ (“OEA”) April 15, 2015 Draft 

Environmental Impact Statement (“DEIS”). 1  However, TRRC omitted an astoundingly 

important fact that did not surface publicly until recently—that Arch Coal’s lease for 

more than half of the Otter Creek coal tracts was terminated months ago by Great 

Northern Properties Limited Partnership (“Great Northern Properties”).2  TRRC likely 

                                                
1 Reply of Tongue River Railroad Company, Inc. to Response of Northern Plains 
Resource Council to Supplement to Petition of Tongue River Railroad Company, Inc. to 
Hold Proceeding in Abeyance (Apr. 5, 2016) at 1–2 (emphasis added).    
2 A copy of Great Northern Properties’ filing and the lease termination notice is attached 
as Exhibit A.  Northern Plains only became aware of this information on April 11, 2016 
when Great Northern Properties filed the lease termination letter in the Arch bankruptcy 
proceeding. 
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withheld this material fact because the lease termination is fatal to the very existence of 

the Otter Creek mine project.  As the extensive record in this proceeding shows, the 

existence of the Otter Creek mine under virtually any conceivable market conditions 

depends on Arch’s consolidation of lease rights to the entire “checkerboard” of Otter 

Creek coal tracts.  

 Figure 1 below is a map of ownership interests in the Otter Creek coal tracts from 

the Otter Creek mine permit application with the Montana Department of Environmental 

Quality.  The map shows that Otter Creek coal tracts are owned in a “checkerboard” 

configuration such that contiguous tracts are under separate ownership.  The green tracts 

are owned by Great Northern Properties and the purple tracts are owned by the State of 

Montana.  In 2009, Arch Coal, through its wholly owned subsidiary Ark Land Company, 

leased Great Northern Properties’ coal reserves at Otter Creek.  Arch consolidated its 

lease interests in 2010 when the State of Montana leased the remaining Otter Creek 

reserves to Ark.  

As TRRC stated in earlier filings, “[t]he lease of the Otter creek tracts by the State 

of Montana to Arch has facilitated the aggregation of the substantial coal resource in the 

Otter Creek area so as to allow for the development of that resource.”4  TRRC’s expert 

witness confirmed as much, stating that “[b]y purchasing the mining rights to [both] these  

                                                
4 Tongue River Railroad Company’s Reply Comments in Support of its Supplemental 
Application for Construction and Operation Authority (Jun. 7, 2013) at 31 (emphasis 
added).   
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Figure 1
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properties, which divide the reserves in a ‘checkerboard’ manner, Arch created the ability 

to economically mine the Otter Creek tract as a contiguous property.”5  Without lease 

rights to both sets of properties, Arch is no longer able to economically mine the Otter 

Creek tracts.   

This is illustrated further by comparing the Otter Creek mine plan map, Figure 2 

below, with the ownership map in Figure 1.6  The mine plan map, on which both the 

Otter Creek mine and Tongue River Railroad depend, shows that Arch needs access to 

tracts owned by both the State of Montana and Great Northern Properties.  Figure 2 

shows that the actual area to be mined, represented by the solid red line, includes huge 

swaths of Great Northern Properties tracts to which Arch no longer holds any legal claim. 

TRRC’s claim that the extensive record in this proceeding, including the DEIS, supports 

an economic case for Otter Creek and the Tongue River Railroad is incredibly 

misleading.  Even assuming the record did support such a conclusion, which it most 

certainly does not, the record presumes Arch has lease rights to the entire checkerboard 

of Otter Creek coal tracts, and that is no longer true.  Any favorable inferences for the 

Otter Creek mine and Tongue River Railroad that could possibly be drawn from the 

record are no longer valid.  

 

 

                                                
5 Rebuttal Verified Statement of Seth Schwartz in Support of the Tongue River 
Company’s Reply to Northern Plains Resource Council and Rocker Six Cattle Co.’s 
Surreply (Aug. 9, 2013) at 17. 
6 The mine plan map is from the Otter Creek mine permit application to the Montana 
Department of Environmental Quality.   
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  Figure 2 
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CONCLUSION 

The termination of Arch’s lease with Great Northern Properties is fatal to the 

Otter Creek mine and Tongue River Railroad.  TRRC should have disclosed this critical 

fact to the Board long ago and its intentional omission of that fact is telling.  That TRRC 

has kept this critical information from the Board demands now more than ever that the 

Board dismiss TRRC’s application with prejudice.11   

 

April 15, 2016 Respectfully submitted, 

 

 ___________________________  
 Kenneth Rumelt 
 VERMONT LAW SCHOOL  

ENVIRONMENTAL AND NATURAL 
RESOURCES LAW CLINIC 

 P.O. Box 96 – 164 Chelsea St. 
 South Royalton, VT 05068 
 (802) 831-1031 
 
 Jack R. Tuholske 
 TUHOLSKE LAW OFFICE, P.C. 
 Missoula, MT 59807 
 (406) 396-6415 
 
 

Attorneys for Northern Plains Resources Council 
and Rocker Six Cattle Co.

                                                
11 See also Northern Plains Resource Council and Rocker Six Cattle Co.’s Motion to 
Dismiss and Reply to Tongue River Railroad Company, Inc.’s Petition to Hold 
Proceeding in Abeyance (Dec. 11, 2015).   
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