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I. SUMMARY OF RELIEF SOUGHT 

Tri-City Railroad Company, LLC ("TCR Y") petitions the Surface 

Transportation Board ("Board") for a Declaratory Order. TCR Y seeks a 

determination that the eff01is of the City of Ke1mewick, Washington, 

("Kennewick") and the City of Richland, Washington, ("Richland") to use 

Washington State law to condemn and acquire a right-of-way for a public 

street which will bisect two active tracks at-grade (a main track and a 

1900-foot passing track, between two switches), and which will interfere 

with and prevent continued operations on the passing track, is preempted 

by operation of federal law. The legal basis for this Petition for a 

Declaratory Order is that the proposed at-grade crossing is not "routine". 

Rather, the evidence demonstrates that the proposed at-grade crossing 

would unreasonably interfere with current and plmmed railroad operations, 

both by rendering portions of track unusable for existing and proposed 

switching and railcar storage operations, and by creating new hazards for 

rail crews and members of the public by establishing a new at-grade 

crossing where a nearby grade-separated crossing already exists, and then 

diverting motor vehicles to the new, less safe crossing. See, e.g. Norfolk 

Southern Railway Company and the Alabama Great Southern Railroad 

Company-Petitionfor Declaratory Order, STB Finance No. 35196,2010 

WL 691256 (March 1, 2010); Harris County, Texas v. Union Pacific 
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Railroad Company, 807 F.Supp.2d 624 (2011); Wisconsin Central v. City 

of Marshfield, 160 F.Supp.2d 1009 (W.D.Wis. 2000); City of Lincoln v. 

Sw:face Transportation Board, 414 F.3d 858 (8th Cir. 2005). 

Moreover, 49 U.S.C. § 10906 separately deprives the Cities of state 

law condemnation power over the 1900-foot siding upon which TCR Y 

operates and stores railcars, and fmiher places the crossing in question 

outside of the 'routine crossing' exception to the Board's jurisdiction, 

since the 'routine crossing' exception was developed out of a different 

jurisdictional statute, 49 U.S.C. § 10501, and concerns non-exclusive 

easements over main tracks. The Cities lack state law jurisdiction to 

condemn an easement which will bisect an existing siding between 

switches, eliminating TCRY's existing railcar storage operations within 

the vicinity of the proposed crossing. Cf Port City Properties v. Union 

Pacific R. Co., 518 F.3d 1186, 1188 (lOth Cir. 2008). 

Supporting this filing are the Affidavit of John Miller re: Petition for 

Declaratory Order, with 42 Exhibits, the Affidavit of Rhett Peterson, and 

the Affidavit of Counsel re: Petition for Declaratory Order, with 14 

Exhibits. 

II. PARTIES AND STATUTORY JUIUSDICTION 

TCR Y is a limited liability company organized under the laws of 

the State of Washington. Its headquarters are located in Kennewick, 
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Washington, and its principal place of business IS within the State of 

Washington. 

Kennewick is a municipal corporation and code city organized 

under the laws of the State of Washington. It is located within Benton 

County, Washington. 

Richland is a municipal corporation and first class city organized 

under the laws of the State of Washington. It is located within Benton 

County, Washington. 

The Board has authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 

721 to issue a declaratory order to eliminate controversy or remove 

unce1iainty. The Board may institute declaratory proceedings where, as 

here, the question is whether the Board has exclusive jurisdiction over a 

City's plans to extend a street and create an at-grade crossing bisecting 

active tracks. See, e.g., Louisville & Indiana Railroad - Petition for 

Declaratory Order, STB No. FD 35536, 2012 WL 569750 (S.T.B.) 

(February 22, 2012). 

"The Board has jurisdiction over rail transpmiation, regardless of 

whether the property upon which that transpmiation is being conducted is 

owned, leased, or held in easement by the operating railroad." N01jolk 

Southern Railway Company and the Alabama Great Southern Railroad 
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Company- Petition for Declaratory Order, STB Finance No. 3 5196, 2010 

WL 691256 at *5 (March 1, 2010). 

III. STATEMENT OF THE CASE 

A. Tri City Railroad 

TCR Y was founded in 1999 as a Washington limited liability 

company. (Affidavit of Jolm Miller re: Petition for Declaratory Order 

("Miller Afft") ~ 3). It is a closely-held business, with its headquarters 

and principal place of business in Benton County, Washington. (Id.). 

TCRY is a Class III railroad. (Miller Afft, ~ 4). It has 16 current 

employees, and owns or leases a number of locomotives, including 11 

SD40-2s, one 100 ton switcher, two 70 ton switchers, and 2 SW1200s. 

(Id.). TCRY's primary yard is in Richland, as are its shop facilities. (Id.). 

TCR Y primarily operates on approximately 16 miles of track 

which run tlu·ough Kennewick and Richland. (Miller Afft, ~ 5). This 

trackage was originally constructed by the United States Depmiment of 

Energy, and is currently owned by the Port of Benton. (Id.). TCRY 

operates on this trackage as the Port of Benton's lessee, pursuant to a 

written lease agreement. (Id.). TCRY moves carloads for its own 

customers on this trackage; it also operates as the handling carrier for the 
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Union Pacific Railroad ("UP"). 1 (Id.). Along the 16 miles of leased track, 

TCR Y serves 16 of its own customers. (Miller Afft, ~ 7). 

The Burlington N01ihern and Santa Fe Railway ("BNSF") also 

operates on this trackage pursuant to an independent contractual right.2 

(Miller Afft, ~ 6). 

1 A handling carrier identifies a short line that has a contractual commercial arrangement 
with Union Pacific, whereby Union Pacific adopts the short line's stations, and markets 
that short line's business, as if that short line was physically served by Union Pacific. 
(Miller Afft, ~ 5). 
2 See BNSF Railway Co. v. Tri-City & Olympia Railroad Co., LLC., 835 F.Supp.2d l 056, 
I 058-59 (20 I l ). That case also provides a summary of the history of portions of this 
trackage, from its construction related to the development of the Hanford area in the late 
I 940s up through the early 2000s. 
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In 2013, TCRY handled 2,247 carloads on this trackage, averaging 

two 9-car trains per day. (Miller Aff't, ~ 8). In 2014, TCRY handled 2,626 

carloads on this trackage, averaging two 1 0-car trains per day. (Id.). 

TCRY is expected to handle approximately 4,175 carloads on this 

trackage in 2015, an average oftwo 16-car trains per day. (Id.). 

BNSF handled 285 carloads on this trackage in 2013, and 367 

carloads in 2014. (Miller Aff't, ~ 9). Due to recent changes and upgrades 

to the BNSF network, BNSF is expected to bring 1 00+ car unit trains 

across this trackage. (Id.). 

TCRY additionally has operating rights on approximately 37 miles 

of Department of Energy trackage, and operates on 8 miles of UP track to 

facilitate car interchange at Kennewick. (Miller Aff't, ~ 1 0). 

B. The 1900-Foot Siding I Passing Track 

Significant here are 1900 feet of parallel tracks; a main track, and a 

parallel 1900-foot passing track with switches at each end. (Miller Aff't, ~ 

11-12). Although UP and BNSF use the main track, TCRY has exclusive 

rights to use the 1900-foot passing track. (Id.). 

In conjunction with the main track, the passing track allows trains 

to meet and pass when entering or exiting the area, and provides for use as 

a siding to store idle freight cars when not otherwise in use. (Id.) 
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This 1900-foot passing track is the only siding on this stretch of 

tracks between TCR Y' s yard in the north, and the UP and BNSF yards in 

the south. (Id.). TCRY is responsible for dispatch and control of train 

traffic along this corridor, including at the passing track. (Id.). As three 

railroads use the main line, from an operational standpoint, it is critical to 

TCR Y to have the unfettered right to use the passing track as a location to 

set out or hold a train, while allowing another train to utilize the main line. 

(Id.). The passing track also serves as a purge valve for the main TCRY 

yard when it reaches capacity, and it provides a place for TCRY to store 

railcars when they are not needed at industries. (Id.). As noted, the passing 

track has switches at both ends; those switches are used by TCRY on an 

almost daily basis. (Id.). 

Moreover, the stretch of track between Steptoe Street in the 

northwest, and Edison Street in the southeast, is approximately 2.6 miles 

of track uninterrupted by any at-grade crossings. (Affidavit of Rhett 

Peterson re Petition for Declaratory Order ("Peterson Afft") at ~~ 2-3). It 

is one of the only locations where a unit train can be stopped to wait for 

operations to clear along the track, or for other safety or security reasons. 

(Id.). At nearly the middle of this 2.6 mile stretch are the parallel main and 

1900-foot passing track in question. Because of the expected future train 

traffic, including the increase in unit trains, TCRY is exploring expanding 
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the length of the passing track to as much as 10,000 feet, so that the main 

and parallel passing tracks can accommodate unit trains. (Peterson Aff't, ~ 

4). 

An important increase to TCRY's rail business is cuiTently in the 

process of implementation. (Miller Aff't, ~ 13). It is known as the 

"Preferred Freezer Plant" and is coming online in 2015. It is the largest 

frozen foods plant in the world and will provide rail traffic both to TCR Y 

directly, as well as to TCRY as the handling agent for UP. (Id.). This is 

expected to increase TCRY I UP rail traffic by approximately 1,575 

carloads in 2015, 2,325 carloads in 2016 and 1,300 carloads in 2017. (Id.). 

Independent of TCRY I UP operations, BNSF is expected to 

significantly increase its rail traffic on the main track parallel to the 

passing track area, due to changes in its operations, and the construction of 

a new rail loop by Richland. (Miller Aff't, ~ 14). Richland has projected as 

many as 12,500 inbound and 12,500 outbound rail cars per year at the 

passing track area in the coming years. (Id.). 

C. The Proposed At-Grade Crossing. 

1. The Cities' 2006 Petition Is Denied. 

As depicted below, there are two sets of parallel tracks at the 

location of the at-grade crossing sought by the Cities. The tracks running 

east-west are part of spur owned by the Union Pacific Railroad. (See 
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Miller Afft, ~ 18, Exhibit 1 0) The Tracks which angle to the northwest 

are the main track and passing track operated upon by TCRY. (Id.). 

Near this location are two existing crossings. About 1/3rd of a mile 

to the east is an existing grade-separated crossing, with an underpass for 

six (6) lanes oftraffic. (See Miller Afft, ~~ 33-35, Exhibits 29-31). 
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About 3500 feet to the west is an existing at-grade crossing, which 

has active warning lights and gates. (Id.). 

In 2006, the Cities filed a petition with the Washington State 

Utilities and Transportation Commission ("UTC") to approve an at-grade 

crossing extending a city street across all four tracks. (See January 26, 

2007 Initial Order Denying Petition, in Washington State Utilities and 

Transportation Commission Docket TR-040664, attached as Exhibit 1 to 

the Affidavit of Counsel re: Petition for Declaratory Order ("Counsel 

Aff't")). This petition was opposed by TCRY, Union Pacific, and 

Burlington Northern & Santa Fe Railroad ("BNSF"). (Id.). 

In denying the petition, the UTC explained that under Washington 

law: 
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(I d.). 

The Commission's consideration of whether to 
grant an at-grade crossing is premised on the 
theory that all at-grade crossings are dangerous. 

[T]he Commission will direct the opening of a 
grade crossing within its jurisdiction when the 
inherent and the site-specific dangers of the 
crossing are moderated to the extent possible 
with modern design and signals and when there 
is an acute public need which outweighs the 
resulting danger of the crossing. Such needs 
which have been found appropriate include the 
lack of a reasonable alternate access for public 
emergency services; and the sufficiency of 
alternate grade crossings, perhaps because of 
traffic in excess of design capacity. 

At the time of the. 2006 petition by the Cities, TCR Y and Union 

Pacific's operations were described as follows, for the pertinent crossing 

location: 

UPRR uses these tracks to interchange cars with 
TCRY. TCRY sets out cars (primarily 
refrigerator cars or "reefers") in the morning and 
UPRR picks up the TCR Y cars in the evening as 
well as setting out cars for TCR Y to pick up the 
following morning. The procedure for picking 
up and setting out cars varies depending on the 
number of cars to be picked up from TCR Y If 
UPRR had 9-10 or fewer cars to pick up, it 
would cross Center Parkway twice. If UPRR 
had more than 10 cars to pick up, it would cross 
Center Parkway up to eight times to complete 
the switching operation. 
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TCRY has a long-term lease with the Port of 
Benton for track that meets the UPRR track at 
Richland Junction. TCR Y interchanges cars 
with both UPRR and the BNSF at that junction. 
TCR Y has both a main line and a siding at 
Richland Junction. TCRY's main line connects 
to the UPRR branch line and the siding is the 
track primarily used for interchanging rail traffic 
with BNSF. TCRY uses the UPRR Old Pass for 
interchanging traffic with UPRR. TCR Y picks 
up and drops off UPRR cars at least once a day. 
Depending on the time of year, TCR Y picks up 
BNSF cars multiple times a week. It is not 
unusual for TCR Y to conduct switching 
operations two to three times a day during the 
busy season. TCR Y was unable to state with 
specificity the number of times it would cross 
Center Parkway during its switching operations, 
but with the combined UPRR and BNSF 
interchange traffic, it would be "a lot." 

(Id.) (notes omitted) 

Given that the location of the proposed crossing has multiple tracks 

and is actively used for switching, the UTC described the inherent dangers 

as follows: 

The law disfavors at-grade crossings because 
certain risks are inherent. In such crossings, 
trains and vehicles are in close proximity and 
there is the risk of a vehicle/train encounter, a 
pedestrian/train encounter, emergency vehicle 
delays, and general traffic delays. The 
magnitude of switching operations at the 
proposed crossing increases the hazard for train 
collisions with vehicles, pedestrians, or bicycles 
resulting in personal injury and/or property 
damage because of the frequent occurrence of 
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(I d.). 

train activity. In addition, with this site 
involving four railroad tracks, the drivers of 
vehicles who ignore warning signs and drive too 
fast for the conditions may launch over the 
second track or "bottom out" depending the 
speed and direction of the vehicle. At-grade 
crossings present a physical point of contact 
between trains and other modes of travel, 
including pedestrians. Accidents involving even 
slow-moving trains, as is the case with trains 
engaged in switching operations, may result in 
loss of life or serious injury to the pedestrians or 
vehicle's driver and any passengers involved as 
well injury to train crews. Grade crossing 
accidents also have adverse psychological 
effects on train crews. 

The risks are exacerbated when the crossmg 
involves more than one set of tracks. In 
crossings involving multiple tracks, such as the 
Center Parkway crossing, motorists might 
mistakenly assume that stationary railcars are 
the reason for crossing gate activation and may 
attempt to circumvent the gates only to be hit by 
a train approaching on another track that was 
hidden from view by the stationary cars. 
Motorists may also grow impatient waiting for 
the train activity to cease and the crossing to 
clear resulting in motorists taking evasive 
driving action that increases the risk of accidents 
with other vehicles as they attempt to turn 
around and retrace their travel patterns to avoid 
the crossing delay. More than 50 percent of 
accidents occur at signalized crossings. 

Finding that the Cities failed to meet their burden to demonstrate 

that the inherent and site-specific dangers of the crossing could be 
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moderated to the extent possible by the installation of safety devices, the 

petition for the crossing was denied. (Id.) 

2. The Cities' 2013 Petition is Initially Denied. 

On April 8, 2013, Ke1mewick filed a second petition with the UTC 

to construct a highway-rail grade crossing at Center Parkway and to 

remove the passing track. (April 8, 2013 Petition To Construct A 

Highway-Rail Grade Crossing, Washington State Utilities and 

Transportation Commission Docket TR-130499-P, attached as Exhibit 2 to 

the Counsel Aff't, at, e.g., pp. 8, 12, 37, 48, 49) On May 31, 2013, 

Richland joined Keru1ewick's petition. (See February 24, 2014 Initial 

Order Denying Petition to Open At-Grade Railroad Crossing, Washington 

State Utilities and Transportation Commission Docket TR-130499-P, 

attached as Exhibit 3 to the Counsel Aff't, at p. 1 ). 

Prior to filing a second petition seeking permission for an at-grade 

crossing with Washington's UTC, the Cities negotiated with Union Pacific 

and BNSF to relocate their switching operations. (Id. at pp. 2-3). 

Consequently, the two Union Pacific spur tracks could be removed, and so 

now the proposed crossing will cross two active tracks - TCRY's main 

track, and the parallel 1900-foot passing track. 
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TCR Y agam opposed the crossmg, because of the anticipated 

interference with its operations.3 The Washington UTC's administrative 

law judge summarized: 

TCR Y is a rail catTier conducting interstate rail 
operations through Kennewick and Richland. 
TCRY leases the track west and north of 
Richland Junction from the Port of Benton; 
BNSF and UPRR also operate on this track. 
Randolph V. Peterson, Managing Member of 
TCRY, explained that the second set of tracks 
immediately west of Richland Junction allows 
trains to meet and pass when entering or exiting 
the area. According to Mr. Peterson, this passing 
track is "absolutely essential" because TCRY 
makes frequent, if not daily, use of that facility. 
When no passing operations are scheduled, 
TCRY also uses the second track as a siding to 
store idle freight cars. 

Mr. Peterson estimates that TCRY presently 
operates 10 to 20 freight trains each week on the 
mainline track that passes through the Richland 
Junction. BNSF operates another 10 freight 
trains each week and, on occasion, UPRR 
operates a "unit train," a mile-long freight train 
consisting of approximately 100 to 120 cars all 
carrying the same cargo. No passenger trains 
operate on this track. Mr. Peterson testified that 
the combined annual train traffic through the 
Richland Junction increased from nearly 4,500 
railcars in 2012 to over 5,100 railcars in 2013. 
Mr. Peterson expects further increases in train 

3 The UTC has limited jurisdiction, and took testimony concerning TCRY's operations 
only for purposes of evaluating public safety. The question of whether the existence of 
the crossing would "unreasonably interfere" with existing and projected railroad 
operations was not adjudicated, as such determinations are outside of the purview of the 
UTC, and instead are within the exclusive jurisdiction of the Board. 
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traffic because ofTCRY's continued growth and 
new commercial developments in the Horn 
Rapids Industrial Park that will be served by 
rail. 

Gary Ballew, the City of Richland's Economic 
Development Manager, testified that the 
Richland City Council recently approved a 
series of development agreements to construct a 
rail loop of sufficient size to service unit trains 
in the Horn Rapids area. Mr. Ballew expects 
this new rail loop will be operational by summer 
2015 and able to process the equivalent of two 
and a half unit trains per week (approximately 
one unit train entering or leaving the facility 
each day). Mr. Ballew also testified that 
Richland has entered real estate and 
development agreements with ConAgra Foods 
to build an automated cold storage warehouse in 
the Horn Rapids area served by a separate 
smaller loop track. Mr. Ballew expects an 
average of 30 rail cars each week will come and 
go from ConAgra's facility. 

All trains traveling to the Horn Rapids area must 
pass through the Richland Junction and cross the 
proposed Center Parkway extension. 
Considering the expected increase train traffic 
across Richland Junction, TCR Y contends that 
the passing track will become even more 
essential and perhaps need to be extended to 
accommodate longer trains. Mr. Peterson 
testified that he opposes the new Center 
Parkway crossing because rail operations could 
regularly require freight trains to block the 
crossmg, occasionally for lengthy periods of 
time. 

(Id. at pp. 4-5). 
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The Cities propose to install at the proposed crossmg "active 

warning devices, to include advanced signage, flashing lights, audible bell, 

automatic gates, and a raised median[.]" (Id. at p. 7). The Cities sought to 

justify the public need for the proposed crossing through three arguments, 

which were rejected: 

In this case, the Cities attempt to demonstrate 
public need by arguing improvements to public 
safety through faster emergency response times, 
reduced accident rates around the Columbia 
Center Mall, and relief of traffic congestion at 
nearby intersections with deficient levels of 
service. As explained below, the evidence in the 
record does not support the Cities' arguments 
that opening the Center Parkway crossing will 
create such improvements or alleviate existing 
traffic problems. 

The Cities failed to demonstrate public need for 
the proposed crossing, leaving nothing to 
balance against the inherent hazards of an at­
grade crossing. Even if public convenience 
were sufficient to demonstrate public need, we 
find that it does not outweigh the hazards of an 
at-grade crossing. 

By its nature, opening a new at-grade crossing at 
Center Parkway would increase risk to motorists 
by creating another opportunity to interact with 
freight trains. Motorists who might deviate 
from Columbia Center Boulevard's grade­
separated crossing in order to access the Tapteal 
Road area would trade safe and undelayed 
passage over the UPRR tracks for a potentially 
faster route that comes with a risk of collision. 
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The active safety measures proposed to be 
installed at the crossing would mitigate, but 
would not eliminate, such risk. 

The Cities' justifications for the crossing do not 
outweigh the risk. At most, the evidence 
demonstrates that, on occasion, a police, fire, or 
ambulance response might be faster if the Center 
Parkway crossing was available and no trains 
were blocking traffic. Some drivers also would 
find the option to use Center Parkway more 
appealing to enter or depart the north side of the 
Columbia Center Mall than Gage Boulevard, 
particularly during the busy holiday shopping 
season. Such slight benefits do not overcome 
the law's strong disfavor for at-grade crossings. 
Accordingly, the Commission should deny the 
Cities' petition for failure to demonstrate a 
public need for the proposed crossing. 

(Id. at pp. 18-22). 

3. Despite Agreeing That Public Safety Does Not JustifY 
Constructing The Crossing, the UTC Approved Its 
Construction For Local Political Reasons. 

The Cities sought review of the initial denial of their 2013 petition 

by the UTC, which again was opposed by TCRY. (See March 18, 2014 

Cities of Kermewick and Richland Petition for Administrative Review, 

and March 28, 2014 Answer of Respondent Tri-City & Olympia Railroad 

Co. To Petition For Administrative Review, attached as Exhibits 4 and 5 

to the Counsel Aff't). 

Meanwhile, five (5) Washington state legislative members sent 

correspondence to the UTC, seeking intervention of the UTC's executive 
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director to reverse the earlier denial and approve the crossing. (See March 

14, 2014 letter from State senators Brown and Hewitt, and State 

representatives Klippert, Haler, and Walsh to the Executive Director of the 

Washington Utilities and Transportation Commission, attached as Exhibit 

6 to the Counsel Aff't). 

Again on review, the UTC rejected the Cities' contentions 

concerning public safety: 

The Initial Order determines that the Cities 
failed to carry their burden to show a "public 
need" for the crossing that outweighs the 
hazards inherent in the at-grade configuration 
that are present despite the relatively low-level 
risk of an accident. To establish public need 
petitioners must provide evidence of public 
benefits, such as improvements to public safety 
or improved economic development 
opportunities. 

Petitioners challenge this conclusion, focusing 
almost exclusively on asserted public safety 
benefits, largely in the form of improved 
response times from two local fire stations to the 
point where the planned Center Parkway 
extension would intersect Tapteal Drive. In 
other words, the Cities' principal claim of 
improved public safety is that emergency 
responders could get to a single point on a one­
mile long, two-lane collector roadway with a 
"T" intersection at both ends more quickly than 
they can today. In addition, there is some 
evidence that completion of this project would 
reduce traffic on other roadways in the vicinity, 
relieving congestion and potentially reducing 
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accidents. The Initial Order analyzes the 
evidence on this issue in detail that does not bear 
repeating here. It is sufficient for us to observe 
that we agree with the analysis, the findings, and 
the conclusion reached in the Initial Order that 
the benefits to public safety alleged by the Cities 
are too slight on their own to support the 
petition, even though the inherent risks are 
mitigated to a large extent by the project design. 

(May 29, 2014 Final Order Granting Petition for Administrative Review, 

WUTC Docket TR-130499, attached to the Counsel Afft as Exhibit 7, at 

pp. 7). 

Nonetheless, in reversmg the Initial Order, and approvmg the 

crossing, the UTC explained "[it] is particularly important to give weight 

to the economic development interests considering that the Center 

Parkway extension would conveniently connect existing, 

complementary commercial developments in Richland and Kennewick, 

and would promote development of 60 acres of currently vacant 

commercial real estate along Tapteal Drive in Richland[.]" (Id. at pp. 

10-11). 

The Initial Order fairly weighs the evidence and 
argument presented in the post-hearing briefs, 
and reaches a legally sustainable result. The 
Cities' almost exclusive focus on improved 
response times for first responders on a point-to­
point basis as the principal benefit 
demonstrating "public need" does not weigh 
persuasively against even the demonstrated low 
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level of "inherent risk" at the proposed crossing. 
Nor are the Cities' legal arguments that their 
comprehensive planning processes under the 
Growth Management Act mandate Commission 
approval persuasive. However, considering 
evidence the parties largely ignored that shows 
additional public benefits in the form of 
enhanced economic development opportunities, 
and considering the broader public policy 
context that gives a degree of deference to local 
jurisdictions in the areas of transportation and 
land use planning, we determine that the Cities' 
petition for administrative review should be 
granted and their underlying petition for 
authority to construct the proposed at-grade 
crossing should be approved. 

(Id. at pp. 14-15). 

4. The Cities Have Served a Pre-Condemnation Notice on 
TCRY, Demanding TCRY Acquiesce to the Proposed 
Crossing Under Threat of Condemnation. 

Since the UTC' s approval of the crossing appeared to approve the 

removal of TCRY's passing track (see id. at p. 6, Figure 2; see also 

Exhibit 2 to the Counsel Afft, at pp. 8, 12, 37, 48, 49), TCRY, for this and 

other reasons, sought appeal of the crossing approval, and filed a 

declaratory action in Washington state court. (See January 2, 2015 Notice 

of Appeal to Division III of the Court of Appeals, Benton County Sup. Ct. 

No. 14-2-01894-8, attached as Exhibit 8 to the Counsel Afft; July 25, 

2014 Complaint for Declaratory and Injunctive Relief Superior Court, 

Benton County Case No. 14-2-01910-3, attached as Exhibit 9 to the 
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Counsel Afft). The declaratory pleading was subsequently amended to 

describe federal preemption principles, as well. (See December 10, 2014 

Tri-City Company's First Amended Complaint for Declaratory and 

Injunctive Relief, Superior Court, Benton County Case No. 14-2-01910-3, 

attachd as Exhibit 10 to the Counsel Afft). 

On November 12, 2014, TCRY received written notification from 

an appraiser that the Cities would be conducting an appraisal of the tracks 

at issue, apparently in preparation for a condemnation action under state 

law. (See November 12, 2014 correspondence from Bruce Jolicoeur, MAl 

to William I. Schroeder, attached as Exhibit 11 to the Counsel Afft). 

However, the Cities subsequently stated that they are no longer 

seeking removal of the passing track; rather, they now intend to install an 

at-grade crossing which bisects both the main track and the passing track. 

The Cities have since served pleadings in the above-mentioned state court 

declaratory action, seeking its dismissal on the basis that, inter alia, they 

do not intend to take or remove the passing track, and that installation of 

an at-grade crossing is therefore within their authority. (See February 12, 

2015 Answer to First Amended Complaint for Declaratory and Injunctive 

Relief, Superior Court, Benton County, Case No. 14-2-01910-3, attached 

to the Counsel Afft as Exhibit 12; February 12, 2015 Cities' Motion for 
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Summary Judgment of Dismissal, Superior Court, Benton County Case 

No. 14-2-01910-3, attached to the Counsel Af:ft as Exhibit 13). 

On February 12, 2015, while the instant petition was being drafted, 

the Cities filed a motion for summary judgment in the state couti 

declaratory action. (Id.). That motion argues, inter alia, that the proposed 

crossing falls within the Board's "routine crossing" exception to the 

Board's exclusive jurisdiction. (I d.). The state co uti declaratory action has 

been voluntarily dismissed, without prejudice, by TCRY, which has 

instead sought the Board's determination as to its own jurisdiction. 

Finally, the Cities recently served TCRY pre-condemnation 

paperwork, describing the process for the Cities to acquire the proposed 

right of way through condemnation, and offering $38,500 in 

compensation. (See February 10, 2015 condemnation paperwork served 

upon TCRY by the Cities, including the Acquisition Acquiring Real 

Property and Federal-Aid Programs and Project, attached as Exhibit 14 to 

the Counsel Afft). 

D. Kennewick's Regulation of At-Grade Crossings. 

Kennewick has enacted an ordinance, Kennewick Municipal Code 

("KMC") 11.80.090, 'Blocking Use of Street When Switching', which 

provides: 
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Cars or engines must be left clear of road crossing 
signal circuits. When it can be avoided, cars or 
engines must not be left standing nearer than two 
hundred fifty feet (250') to a road crossing. 
Automatic crossing signals must not be actuated 
mmecessarily by an open switch or by permitting 
equipment to stand within a controlling circuit. 
When this cmmot be avoided, if the signals are 
equipped for manual operation, a crew member 
must manually operate the signals for the 
movement of traffic. A crew member must restore 
the signals to automatic operation before a 
crossing is occupied by a train or engine, or before 
leaving the crossing. A public crossing must not 
be blocked for more than five (5) minutes when it 
can be avoided. 

The net effect of KMC 11.80.090 is that although the Cities 

contend that they are not seeking the removal of the passing track, the 

ordinance, by its tenns, would significantly limit the operational use of the 

passing track because of public safety, should the proposed at-grade 

crossing be allowed. 

E. The Proposed At-Grade Crossing Would Interfere with 
Current and Planned Railroad Operations. 

As set f01ih more fully infi'a, Should the at-grade crossmg be 

constructed bisecting TCR Y' s main track and passing track, the immediate 

effect would be to: eliminate railcar storage at and in the vicinity of the 

crossing; limit switching operations given the proximity of crossing to 

switch, so as to avoid fouling crossing; increase the danger for rail crews 

being near motorists while performing operations; and limit the ability to 
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use the passing track as temporary over-capacity storage when the TCR Y 

rail yard reaches its maximum, given the projected car counts in the 

coming 5 years. (Miller Afft, ~~ 16-43, Exhibits 8 ~ 42.). 

IV. POINTS AND AUTHORITIES 

A. The Board Generally Has Exclusive Jurisdiction Over 
Railroad Operations. 

49 U.S.C. § 10501 (b) provides: 

The jurisdiction of the [Board] over-
(1) transportation by rail caniers, and the 

remedies provided in this pmi with respect 
to rates, classifications, rules (including car 
service, interchange, and other operating 
rules), practices, routes, services, and 
facilities of such caniers; and 

(2) the construction, acquisition, operation, 
abandonment, or discontinuance of spur, 
industrial, team, switching, or side tracks, or 
facilities, even if the tracks are located, or 
intended to be located, entirely in one State, 

is exclusive. Except as otherwise provided in this 
pati, the remedies provided under this part with 
respect to regulation of rail transportation are 
exclusive and preempt the remedies provided 
under Federal or State law 

"[C]ongressional intent is clear, and the preemption of rail activity 

is a valid exercise of congressional power under the Commerce Clause." 

City of Auburn v. United States, 154 F.3d 1025, 1031 (9th Cir. 1998). "If a 

railroad line falls within [the ICCTA's] jurisdiction, the [Board]'s 

authority over abandonment is both exclusive and plenary." Railroad 

Ventures, Inc. v. Swface Transp. Bd., 299 F.3d 523, 530 (6th Cir. 2002). 
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In other words, "Congress has delegated to the · [Board] exclusive 

jurisdiction to regulate 'transportation by rail carriers' and 'the 

construction, acquisition, operation, abandonment, or discontinuance' of 

rail facilities . . . with the instruction that the agency 'ensure the 

development and continuation of a sound rail transportation system' 

[citation omitted]." City of South Bend, IN v. Surface Transp. Ed., 566 

F.3d 1166, 1168 (D.C. Cir. 2009). 

In Emerson v. Kansas City Southern Ry. Co., 503 F.3d 1126, 1130 

(1Oth Cir. 2007), the court noted: 

[T]he courts have found two broad categories of 
state and local actions to be preempted regardless 
of the context or rationale for the action. The first 
is any form of state or local permitting or 
preclearance that, by its nature, could be used to 
deny a railroad the ability to conduct some part of 
its operations or to proceed with activities that the 
Board has authorized. Second, there can be no 
state or local regulation of matters directly 
regulated by the Board - such as the 
construction, operation, and abandonment of rail 
lines (see 49 U.S.C. §§ 10901-10907); railroad 
mergers, line acquisitions, and other forms of 
consolidation (see 49 U.S.C. §§ 11321-11328); 
and railroad rates and service (see 49 U.S.C. §§ 
10501(b), 10701-10747, 11101-11124). 

I d. at 1130 (quoting CSX Transp., Inc. -Petition for Declaratory Order, 

2005 WL 1024490, at *2-*4 (Surface Transp. Bd. May 3, 2005). 
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B. The STB's Jurisdiction Is Exclusive When A Proposed At­
Grade Crossing Would Burden or Unreasonably Interfere 
With Railroad Operations. 

In what is known as the 'routine crossing' exception, when a 

proposed at-grade crossing would not unreasonably interfere with current 

or plam1ed railroad operations, the acquisition of the right of way and 

construction of that crossing is excepted from federal preemption under 49 

U.S.C. 1050l(b). See Maumee & Western Railroad Corporation and 

RMW Ventures, LLC - Petition for Declaratory Order, STB Finance 

Docket No. 34354, 2004 WL 395835 (S.T.B.) (March 3, 2004). 

However, if the construction and operation of the proposed at-

grade crossing will unreasonably interfere with cunent or planned railroad 

operations, the Board's jurisdiction is exclusive, and condemnation actions 

are preempted. 

In City of Lincoln v. Sw:face Transportation Board, 414 F.3d 858 

(8th Cir. 2005), a city sought to acquire a portion of a railroad right of way 

to construct a pedestrian and bike trail, and to improve its storm drain 

system. !d. at 859. When the city informed the railroad of its plans, the 

railroad informed the city it would invoke federal preemption. Id. at 859. 

Consequently, the city petitioned the Surface Transportation Board for a 

declaration that its planned state law condemnation action would not be 

preempted.Id. 
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The railroad "originally did not oppose the storm sewer project or 

construction of the trail between 19th Street and 22nd Street, but it 

changed its position about the trail after the Board commenced 

proceedings." !d. at 859. 

!d. at 859. 

[The Railroad] stated that it would not be able to 
get equipment to the tracks for maintenance or to 
handle derailments if its right of way were 
narrowed. [The Railroad] expressed concerns 
about the safety of trail users in the case of a 
derailment or while I joists or large pieces of 
lumber were being unloaded from center beam 
cars. These concerns were heightened by the fact 
that its calculations showed that at one point the 
trail would be only 7.5 feet from the rail. [The 
Railroad] also projected significant increases in 
rail traffic and described its plans to develop a 
railroad terminal area and rebuild a sidetrack. It 
proposed several alternative routes for the trail. 

Holding that preemption applied, the Board found ... 

. . . that Lincoln had not adequately refuted [the 
Railroad's] contention that it needed all of the 
right of way to satisfy its present and future rail 
needs. [The Railroad] had argued to the Board that 
it currently used the space to move freight, store 
lumber, unload railroad cars, and stage unloaded 
freight for further movement into shipper 
facilities, and it asserted that it might rebuild a 
sidetrack and construct a terminal facility. 
According to the Board all of these activities are 
part of transportation by rail as defined in 49 
U.S.C. § 101 02(9), and the proposed trail could 
interfere with these transp01iation activities. 
Additionally, the Board determined that Lincoln 
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had not adequately refuted [the Railroad's] 
contentions that the trail would create safety 
hazards. 

!d. at 860. 

The Eighth Circuit noted that "the Board can consider the 

railway's future plans as well as its current uses and make its own 

evaluation of how likely it is that the plans will come to fruition. 

Condemnation is a permanent action, and it can never be stated with 

certainty at what time any particular pati of a right of way may become 

necessary for railroad uses." !d. at 862 (internal citation omitted). 

that: 

The Eighth Circuit affirmed the Board's determination, explaining 

The Board has broad authority over the operation 
of railways and associated prope1iy. The ICCT A 
gives the Board exclusive jurisdiction over rail 
transportation ... The statute also defines rail 
transportation expansively to encompass any 
property, facility, or equipment related to the 
movement of passengers and property by rail and 
any related services, including "receipt, delivery, 
elevation, transfer in transit, refrigeration, icing, 
ventilation, storage, handling, and interchange of 
passengers and property." 49 U.S.C. § 10102(9). 
Courts have recognized that Congress intended to 
give the Board extensive authority in this area. See 
City of Auburn v. United States, 154 F.3d 1025, 
1029-31 (9th Cir. 1998) (reviewing the history of 
railway preemption, text of the ICCTA, and court 
decisions to reject the argument that preemption is 
limited to economic regulation). 
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!d. at 861. 

On the topic of future plans of the railroad, the Board's decision in 

N01jolk Southern Railway Company and the Alabama Great Southern 

Railroad Company - Petition for Declaratory Order, is instructive. STB 

Finance No. 35196, 2010 WL 691256 (March 1, 2010). In that petition, 

the City of Birmingham, Alabama sought to condemn under state law 

several acres of railroad property to conve1i into a public park. !d. at * 1. 

Objecting, and seeking a declaratory order that the City's condemnation 

was preempted, the Railroad explained: 

... the major portion of the Property was acquired 
by the railroad in the mid -18 8Os and has track on 
it that formerly served an NS produce depot. NS 
explains that, though not currently in use for 
actual rail service, the Property is adjacent to, 
parallel to, and at a lower grade than seven 
elevated rail lines, including two NS mainlines 
over which NS moves between 25 and 30 trains 
per day, consisting of both freight and Amtrak 
passenger trains. According to NS, the rail lines 
are held in place by a retaining wall. NS asserts 
that it uses the Property to maintain the tracks and 
structure and retaining wall and that its long-term 
plans include use of virtually all of the Prope1iy to 
construct an embankment to replace the retaining 
wall. NS fmiher states that it is in the process of 
replacing signal towers that serve the elevated 
lines, and that the new rail signal structures will 
occupy a portion of the Prope1iy. NS also asserts 
that the Prope1iy could eventually be needed to 
support NS's Crescent Corridor project (involving 
expanded rail capacity between Birmingham and 
New Orleans). Finally, because the City's plans 
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!d. 

show that an amphitheater and walking path 
would abut the retaining wall, NS asserts that the 
City's plans raise potential safety concerns and 
would leave NS insufficient room for equipment 
needed for track maintenance and clearing 
derailments. 

The City, for its part, 

... contend[ ed] that its proposed condemnation 
action would not interfere with rail use because 
NS does not now use the Propetiy as part of its 
active rail operations. Birmingham also relies on 
case law finding that federal preemption under 
section 10501 (b) is not "complete," but displaces 
only state laws that have the effect of managing or 
governing rail transportation, while permitting the 
continued application of laws having a more 
remote or incidental effect on rail transportation. 
Birmingham fmiher asserts that, because there are 
six other public parks adjacent to active rail lines 
in the City, the construction of a park on the 
Property would not pose a safety hazard. 

!d. at *2 (internal citation omitted). 

The Board, granting the petition, found "that the City's proposed 

taking of the disputed propetiy under state eminent domain law would 

unreasonably interfere with rail transpmiation and therefore would be 

federally preempted." !d. at *4. 

"Condemnation is a permanent action, and it can never be stated 

with certainty at what time any particular part of a right-of-way may 
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become necessary for railroad uses." ld. (quoting City of Lincoln, 414 F.3d 

at 862). 

The Board noted that "the right to proceed under state law is 

conditioned upon the action taken under state law not unreasonably 

interfering with railroad operations or interstate commerce, and not 

constituting regulation of the railroad's operations." !d. (citation omitted). 

The Board explained: "Here, the record shows that this Property abuts an 

existing rail corridor; that NS has plans for significant improvement and 

increased rail traffic volume; and that the park the City proposes to build 

would interfere with or prevent these transportation activities, as well as 

prevent the railroad from properly conducting railroad maintenance 

activities and clearing derailments." !d. at * 5. 

In Wisconsin Central v. City of Mars~field, 160 F.Supp.2d 1009 

(W.D.Wis. 2000), the Wisconsin Central Ltd. sought declaratory and 

injunctive relief against the city, concerning the city's efforts to condemn 

under state law a passing track, as part of a highway re-alignment project. 

!d. at 1011. 

The highway re-alignment plan involved constructing an overpass 

over top of the existing railroad mainline, but also required eliminating a 

large portion of the parallel passing track. ld. The railroad sought 
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injunctive and declaratory relief, that federal law preempted the state law 

condemnation action. !d. 

Surveying the law, the court explained that it "agrees with these 

courts in their reading of the broad preemptive language of the ICCT A. 

The preemption provision makes all ICCT A remedies exclusive and 

explicitly preempts all other Federal and State remedies. It is clear that the 

ICCTA has preempted all state efforts to regulate rail transportation." !d. 

at 1013 (citations omitted). 

In granting the railroad's motion for summary judgment, the court 

explained: 

In using state law to condemn the track defendant 
is exercising control - the most extreme type of 
control - over rail transportation as it is defined 
in section 101 02(9). Characterizing condemnation 
as relocation does not change this conclusion. 
Were the condemnation properly considered a 
relocation, the act of forcing WCL to relocate its 
passing track is no less an exercise of control over 
transportation by the City through its laws than is 
outright condemnation. Defendant's reliance on 
Board of Hudson River is wholly misplaced. The 
City is impermissibly attempting to subject to state 
law property that Congress specifically put out of 
reach. Congress' preemptive language and intent 
is paramount, and the nature of the preempted 
state regulation is irrelevant. See City of Auburn, 
154 F.3d at 1031 (citing Metropolitan Life Ins. Co. 
v. Massachusetts, 471 U.S. 724, 738, 105 S.Ct. 
2380, 85 L.Ed.2d 728 (1985)). 
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The ICCTA expressly preempts more than just 
state laws specifically designed to regulate rail 
transportation. Enviromnental laws - statutes of 
general application - have been found to be 
expressly preempted under the ICCT A when 
applied to facilities and property constituting rail 
transportation. See City of Auburn, 154 F.3d at 
1031. Limiting preemption to state laws aimed 
specifically at railroad regulation would arbitrarily 
limit the purposefully broad language chosen by 
Congress in the ICCTA. 

!d. at 1013-14. 

The court additionally found that the use of state law to condemn 

the railroad passing track was subject to both field and conflict 

preemption. !d. at 1014-15. The comi concluded: "Giving effect to the 

condemnation authority of municipalities over railroad prope1iy conflicts 

with Congress' purpose in enacting the ICCTA." !d. at 1015. 

In Fort Bend Co. v. Burlington Northern and Santa Fe Railway 

Co., 237 S.W.3d 355 (Tex.App. 2007), a county sought to build an at-

grade crossing across a main track with a parallel passing track. !d. at 356-

57. In finding preemption, the court explained: 

There is ample evidence in the record that placing 
the public crossing over the regular and passing 
tracks would interfere with railroad operations and 
cause safety hazards. Burlington presented 
affidavits and testimony detailing how the 
placement of the Royal Lakes crossing interferes 
with its railroad operations. Burlington showed, 
among other problems, the following: the Booth 
passing track is the only uncut passing track 
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within 30 miles; because of the placement of the 
crossing, Burlington has lost capacity due to loss 
of time; it is necessary to railroad operations to 
have this piece of track unencumbered and, 
therefore, it needs to move a portion of the track 
or take out the crossing; and the placement of the 
crossing has affected the entire line. Burlington 
also showed it parked coal trains destined for the 
Houston Lighting and Power facility at Smithers 
Lake on the passing track, approximately four out 
of seven days a week; these trains would block the 
crossing for extended periods of time; and 
Burlington is paid a fee based on the number of 
trains it is able to park on the passing track. 

Moreover, Burlington presented evidence that, by 
law, it must break any train that blocks a public 
crossing for longer than 10 minutes; the County 
sent the sheriff out to force it to break the trains on 
several occasions at the Royal Lakes crossing; and 
when trains are broken, there is a delay of 
approximately 45 minutes for the reconnection. 
Other evidence showed that if the train sits broken 
for longer than four hours, a federal law is 
triggered specifying that a brake test must be done 
before moving the train. This federal brake test 
delays the train approximately 90 minutes, 
blocking the crossing during re-coru1ection and the 
mandatory brake test. Burlington presented 
evidence that showed citizens worry about how 
emergency vehicles would get past the blocked 
crossing. Burlington stated, when using the Booth 
track to pass trains, other trains may have to be 
broken and the same time added to their 
cmmection, causing scheduling problems and time 
delays throughout the line, not just at the Booth 
passing track. Additionally, Burlington produced 
evidence of citizens' complaints that when broken 
trains sat approximately 140 feet from the 
crossing, it caused a visual hazard and, therefore, 
the trains needed to be parked at least 250 feet 
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from each side so drivers could see past both 
tracks. To park the trains farther from the crossing 
would take away the use of an additional 220 
aggregate feet of the passing track. 

ld. at 359-60. 

According to the evidence presented, the 
condemnation has the effect of regulating 
Burlington now and in the future by affecting the 
speed and length of its trains. Additionally, 
Burlington presented evidence that showed the 
need of an uninterrupted passing track at Booth for 
future operations, that the crossing interferes with 
current railroad operations, and that the crossing 
causes more federally-mandated air brake tests 
and has a negative economic effect on the railroad. 
Condemnation is a permanent action, and "'it can 
never be stated with certainty at what time any 
pmiicular part of a right of way may become 
necessary for railroad uses."' City of Lincoln v. 
Surface Transp. Bd., 414 F.3d 858, 862 (8th Cir. 
2005) (quoting Midland Valley R.R. Co. v. Jarvis, 
29 F.2d 539,541 (8th Cir. 1928)). 

The enlarged crossing, bisecting Burlington's 
passing track with a four-lane boulevard street and 
esplanade, would impermissibly interfere with 
railroad operations and, thus, is preempted. 

ld. at 360 (footnote omitted). 

In Union Pacific R. Co v. Chicago Transit Auth., 647 F.3d 675 (7th 

Cir. 2011), the court affirmed the granting of an injunction prohibiting a 

local transit authority from obtaining an easement across a railroad right of 

way by operation of state law. ld. at 676-78. The court noted that "there is 

no dispute that Union Pacific and its 2.8-mile Right of Way fall under" 
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ICCT A, and held that a the proposed state condemnation establishing a 

perpetual easement over the Right of Way is a regulation of railroad 

transportation preempted by ICCTA.ld. at 683. 

In City of North Little Rock v. Union Pacific R.R. Co., 808 

F.Supp.2d 1102 (E.D.Ark. 2011), the city commenced a condemnation 

action to acquire an easement for a pedestrian and bicycle lane across land 

owned by one railroad, and operated upon by another. !d. at 1103. 

The railroad at the location was a short line carrier operating on 

small, branch lines. !d. at 1103. "It retrieves loaded railroad cars from 

shippers and delivers them to interstate carriers, such as Union Pacific, for 

transpmiation to destinations in other states." !d. at 1104. 

Midland has a two mile track, the Ashgrove lead, 
rmming through the property with the center of the 
track located 50 feet from the boundary of the 
property. The proposed easement cuts across the 
Ashgrove lead adjacent to Baucum Pike. It then 
runs alongside the track between the boundary of 
the railroads' property and the Ashgrove lead. 

An additional track, the team track, separates from 
the Ashgrove lead and runs parallel with it. The 
team track is primarily used to park overflow 
railcars and for transloading, that is, moving 
product from railcars to trucks and vice versa. The 
center of the team track is 17 feet 7 inches from 
the center of the Ashgrove lead. A freight car on 
the team track normally extends another 5.5 feet 
from the center of the team track. With a train 
upon it, the team track extends about 23 feet from 
the Ashgrove lead. Thus, there are only about 27 
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!d. at 1104. 

!d. 

feet between the team track and the boundary of 
the railroads' property. The proposed 30 foot wide 
easement overlaps with the team track. Charles 
Laggan, vice president and general manager of 
Midland, testified that granting the easement 
would render the team track unusable. 

Should a derailment occur on the team track or the 
Ashgrove lead, the railroad would likely need to 
bring large equipment onto the proposed 
easement. In response to evidence that the City 
might build a fence to separate the bicycle trail 
from the railroad track, Laggan testified any fence 
would interfere with Midland's ability to bring in 
the large equipment needed in the rerailing 
process. Even the trail itself could constitute an 
obstacle because the necessary equipment would 
likely damage the trail. Laggan testified that the 
railroad switch itself is a high-risk area for 
derailments. Laggan also testified that the 
construction of a trail on the proposed easement 
would severely impact Midland's ability to 
conduct transloading and switching operations and 
to deal with derailments. 

Noting the exclusive preemption language of 49 U.S.C. § 

10501 (b), the court noted that '" [i]t is difficult to imagine a broader 

statement of Congress's intent to preempt state regulatory authority over 

railroad operations' than the language contained in Section 10501(b)."' !d. 

at 1105 (quoting Union Pac. R.R. Co. v. Chi. TransitAuth., No. 07CV229, 
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2009 WL 448897, *5 (N.D. Ill. Feb. 23, 2009) (citing CSX Transp. v. 

Georgia Pub. Serv. Comm 'n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996)). 

!d. 

The court concluded: 

The evidence demonstrates that the proposed 
easement could interfere with Midland's ability to 
operate its team track as well as its transloading 
and switching facilities and could interfere with 
efforts to address derailments. Whether to allow 
the taking is a decision that, on these facts, 
involves the regulation of rail transpmiation. 
Congress has vested exclusive jurisdiction over 
the regulation of rail transportation in the Surface 
Transpmiation Board. 

In Harris County, Texas v. Union Pacific Railroad Company, 807 

F.Supp.2d 624 (2011), the county sought to condemn an at-grade right of 

way across the middle of a 13,800 foot section of Union Pacific track. !d. 

at 625. The Harris comi noted: 

The Fifth Circuit has adopted the STB's test for 
determining the preemptive scope of § 10501 (b). 
Franks Inv. Co., LLC v. Union Pac. R.R. Co., 593 
F.3d 404, 410, 414 (5th Cir. 2010) (en bane). The 
test distinguishes two types of preempted actions: 
categorically preempted actions and actions that 
are preempted "as applied." !d. at 410. The former 
includes state or local regulations that prevent or 
govern activities directly regulated by the STB. 
Such regulations are preempted on the basis of 
"the act of regulation itself' and not "the 
reasonableness of the particular state or local 
action." New Orleans & Gulf Coast Ry. Co. v. 
Barrois, 533 F.3d 321, 332 (5th Cir. 2008) 
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Id. at 632. 

(quoting CSX Transp., Inc.-Petition for 
Declaratory Order, STB Finance Docket No. 
34662, 2005 WL 1024490, at *2-3 (S.T.B. May 3, 
2005)). 

"As applied" preemption covers state or local 
actions according to "a factual assessment of 
whether that action would have the effect of 
preventing or unreasonably interfering with 
railroad transportation." Id. While "routine 
crossing disputes ... do not fall into the category 
of 'categorically preempted,"' railroad crossing 
disputes may be preempted "as applied," if the 
crossings "impede rail operations or pose undue 
safety risks." Id. at 332-33 (quoting Maumee & W. 
R.R. Corp. and RMW Ventures, LLC-Petition for 
Declaratory Order, STB Finance Docket No. 
34354, 2004 WL 395835, at *2 (S.T.B. March 2, 
2004)). 

Explaining that the "Court may consider Union Pacific's future plans 

in evaluating unreasonable interference with its operations", including 

plans to construct a side track to accommodate additional trains where are 

"expected in this area due to customer demand for greater canying 

capacity", the Fifth Circuit found that state condemnation law was 

preempted, and could not be employed by the county to obtain the right of 

way easement for the road extension and at-grade crossing, as "the 

proposed crossing .. .is not a 'routine' at-grade crossing ... and [it] 

unreasonably burdens or interferes with Union Pacific's current and 

projected use of its railroad tracks. !d. (citations omitted). 
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C. The Cities' Proposed Crossing Does Not Fall Within The 
'Routine Crossing' Exception to the Board's Jurisdiction; Any 
Condemnation Proceeding Initiated By the Cities to Obtain 
The Proposed Right Of Way is Preempted. 

Here, the proposed at-grade crossing is not "routine", as it would 

significantly interfere with current and planned future switching, passing, 

and storage operations, as described supra and in the Miller Aff't. As three 

railroads use these tracks, it is important to have the passing track as a 

location to set out or hold a train, while allowing another train to utilize 

the main line. (Miller Aff't, ~ 12). The passing track also serves as a purge 

valve for the main TCR Y yard when it reaches capacity, and it provides a 

place for TCR Y to store railcars when they are not needed at industries. 

(Id.). The effect of the proposed crossing will be eliminating 545 feet of 

usefulness, at minimum, of the 1900-foot passing track. (Id. at ~27). The 

proposed crossing affecting nearly 113rd of the tracks, it will significantly 

affect TCRY's current operations to perform switching, storage, and 

passing operations without frequently fouling or closing the proposed 

crossing. (Id.). 

Among other expected effects of the proposed at-grade crossing, 

should the at-grade crossing be constructed bisecting TCRY's main track 

and passing track, the immediate effect would be to eliminate railcar 

storage at the location of the crossing. (Id. at ~ 43). It will also limit 
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switching operations given the proximity of crossing to switch, so as to 

avoid fouling crossing; it will increase the danger for rail crews being near 

motorists while performing operations; and it will limit the ability to use 

the passing track as temporary over-capacity storage when the TCR Y rail 

yard reaches its maximum, given the projected car counts in coming 5 

years. (Id.). 

Further, the stretch of track between Steptoe Street in the 

northwest, and Edison Street in the southeast, is approximately 2.6 miles 

of track uninterrupted by any at-grade crossings. (Peterson Afft at ~,1 2-3). 

It is one of the only locations where a unit train can be stopped to wait for 

operations to clear along the track, or for other safety or security reasons. 

(Id.). At nearly the middle of this 2.6 mile stretch are the parallel main and 

1900-foot passing track in question. Because of the expected future train 

traffic, including the increase in unit trains, TCR Y is exploring expanding 

the length of the passing track to as much as 10,000 feet, so that the main 

and parallel passing tracks can accommodate unit trains. (Peterson Afft, ~ 

4). TCR Y, as lessee of the track west of Richland Junction, is responsible 

for dispatch and management of use of the track by TCRY, Union Pacific, 

and BNSF. (Peterson Afft, ~ 3). Should the proposed at-grade crossing be 

constructed, it will bisect this uninterrupted stretch of track at near the 
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halfway point, impacting the ability of TCRY, as dispatcher, to stop or 

stage a unit train at this location. (Id.). 

Therefore, TCR Y requests a Declaratory Order that the effort of the 

Cities to use Washington State law to condemn the proposed at-grade right 

of way is pree1~1pted. See, e.g. Fort Bend Co. v. Burlington Northern and 

Santa Fe Railway Co., 237 S.W.3d 355 .(Tex.App. 2007). 

D. 49 U.S.C. § 10906 Separately Deprives the Cities of 
Jurisdiction to Condemn An At-Grade Right-Of-Way Across 
Sidings And Passing Tracks. 

As noted above, section·10501(b) of the ICCTA broadly grants 

jurisdiction to the Board over "the construction, acquisition, operation, 

abandonment, or discontinuance of spur, industrial, team, switching, or 

side tracks, or facilities, even if the tracks are located, or intended to be 

located, entirely in one state ... " 49 U.S.C. § 1050l(b)(2). This broad 

jurisdictional grant is coupled with an express preemption clause 

mandating that "[ e ]xcept as otherwise provided in this pmi, the remedies 

provided under this pmt with respect to regulation of rail transpmtation are 

exclusive and preempt the remedies provided under Federal or State Law." 

49 U.S.C. § 10501(b). As a consequence, jurisdiction over "spur, 

industrial, team, switching or side tracks, or facilities" rests solely with the 

Board. 49 U.S.C. § 10501(b)(2); see also United Transp. Union lll.-Legis. 

Bd. v. Swface Transp. Bd., 183 F.3d 606,612 (7th Cir. 1999). 
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The present case concerns both a main track, and a parallel 

siding, or passing track. A separate jurisdictional statute governs spurs, 

switching tracks, and side tracks. See 49 U.S.C. § 10906. The first 

question, then, is whether a given track at issue is a main track or a siding. 

Factors used to determine whether a section of 
track is an extension of a regular railroad line, as 
opposed to a "spur" or "industrial" track, include 
whether the railroad maintains a train schedule or 
regular service over the track; furnishes express, 
passenger, or mail service; maintains buildings, 
loading platforms, or an agent along the trackage; 
and who completes the bills of lading. See 
Chicago, M, St. P. & P.R. Co. v. Chicago & 
E.lR. Co., 198 F.2d 8, 12 (7th Cir. 1952). It is also 
relevant whether the track has been or is to be 
used for anything other than industrial delivery, 
see La. & Ark. Ry. Co. v. Mo. Pac. R.R. Co., 288 
F.Supp. 320, 323 (D.C.La. 1968), the length ofthe 
track, whether the track serves only a single 
customer, and whether the customer requested the 
carrier to provide service. See Hughes v. Consol­
Pa. Coal Co., 945 F.2d 594,612 (3d Cir. 1991). 

Port City Properties v. Union Pacific R. Co., 518 F.3d 1186, 1189 (1Oth 

Cir. 2008). 

Sidings, switching tracks, and passing tracks, like the 1900-foot 

passing track here, fall under 49 U.S.C. § 10906. That statute separately 

deprives the Cities of jurisdiction to condemn an at-grade right-of-way 

across the passing track. 

§ 10906 has been interpreted to preclude all 
regulation of industrial or spur tracks: "When 
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sections 10906 and 10501(b)(2) are read together, 
it is clear that Congress intended to remove [STB] 
authority over the entry and exit of these auxiliary 
tracks, while still preempting state jurisdiction 
over them, leaving the construction and 
disposition of [them] entirely to railroad 
management." Cities of Auburn and Kent, 2 S.T.B. 
330, 1997 WL 362017 at *7 (1997); see also 
Report on ICCTA, H.R. Rep. No. 104-422, 104th 
Cong., 1st. Sess. 167 (1995), U.S. Code Cong. & 
Admin.News 1995, pp. 850, 1995 U.S.C.C.A.N. 
850 (explaining that § 10501(b)(2) was added 
"[i]n light of the exclusive Federal authority over 
auxiliary tracks and facilities .... "). In short, read 
together, § 10501 and § 10906 completely 
preempt Hodges' state law tort claims with respect 
to spur or industrial tracks. See, e.g., PC! Transp. 
v. Fort Worth & Western R.R., 418 F.3d 535, 545 
(5th Cir. 2005) (ICCT A completely preempts non­
contractual claims); Friberg v. Kansas City S. Ry. 
Co., 267 F.3d 439, 444 (5th Cir. 2001) (ICCTA 
preempts claims of negligence and negligence per 
se with respect to railroad's alleged road 
blockages); Pejepscot Indus. Park, Inc. v. Maine 
Cent. R.R. Co., 297 F.Supp.2d 326, 334 (D.Me. 
2003) (state law claims preempted by ICCTA); 
South Dakota ex rel. South Dakota R.R. Auth. v. 
Burlington N. & Santa Fe Ry. Co., 280 F.Supp.2d 
919, 934-35 (D.S.D. 2003) (state law claims for 
punitive damages and tortious interference 
preempted by ICCTA); Guckenberg v. Wis. Cent. 
Ltd., 178 F.Supp.2d 954, 958 (E.D.Wis. 2001) 
(state law nuisance claim preempted with respect 
to railway traffic issue); Rushing v. Kan. City S. 
Ry. Co., 194 F.Supp.2d 493, 500-01 (S.D.Miss. 
2001) (ICCT A preempts state law nuisance and 
negligence claims intended to interfere with 
railroad's operation of switchyard). 

Port City Properties, 518 F.3d at 1188. 
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The fact that this matter concerns a proposed at-grade crossing 

which will bisect not only a main track, but also a siding, necessarily 

implicates 49 U.S.C. § 10906. That statute both governs jurisdiction over 

the siding in question, and separately deprives the Cities of jurisdiction to 

condemn a right-of-way over the siding. Furthermore, the 'routine 

crossing' exception to the Board's jurisdiction was developed under 49 

U.S.C. § 10501, and generally concerns 'non-exclusive' easements over 

main tracks. As 49 U.S.C. § 10906 separately deprives both the Cities and 

the Board of jurisdiction over sidings, the 'routine crossing' analysis is 

inapplicable to the question of whether the Cities have jurisdiction to 

condemn a right-of-way across a siding, and 49 U.S.C. § 10906 provides 

an independent basis for the Board to enter a Declaratory Order that the 

Cities' proposed condemnation is preempted. 

V. RELIEF REQUESTED 

Pursuant to the Board's authority under 5 U.S.C. § 554(e) and 49 

U.S.C. § 721 and the decisional law cited above, TCRY requests that the 

Board enter a Declaratory Order as to the following: 

1. Finding that the Board's jurisdiction over the proposed crossing 

is exclusive; and 
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2. Finding that any condemnation action brought by the Cities to 

acquire the right of way for the proposed at-grade crossing which will 

bisect TCR Y' s main track and passing track is preempted. 

RESPECTFULLY SUBMITTED this/iday ofMarch, 2015. 

,1··~ /_/ 
_PAINE l!fi E . LP /_ .. --···,.,. 

/ 4 / / ::f!:!2 /;~ 
By·/ I /. /'/Wfl11am I. Schroeder, WSBA No. 7942 
(_/ Gregory C. Hesler, WSBA No. 34217 

William C. Schroeder, WSBA No. 41986 
717 W. Sprague A venue, Suite 1200 
Spokane, WA 99201-3505 
(509) 455-6000 

PETITION FOR DECLARATORY ORDER- 47 



CERTIFICATE OF SERVICE 

I hereby certify that on this / 1J day of March, 2015, I caused to 

be served a true and correct copy of the foregoing document, by the 

method indicated below and addressed to the following: 

Heather Kintzley 
Richland City Attorney 
97 5 George Washington Way 
PO Box 190 MS-07 
Richland, WA 99352 

Lisa Beaton 
Kennewick City Attorney 
210 West 61h Avenue 
P.O. Box 6108 
Kennewick, WA 99336 

P. Stephen DiJulio 
Jeremy Ecketi 
Foster Pepper PLLC 
1111 Third A venue, Suite 3400 
Seattle, WA 98101 

The City of Richland 
505 Swift Boulevard 
Richland, WA 99352 

The City of Ketmewick 
21 0 West 61h A venue 
Kennewick, WA 99336 

)<. 
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No. 
Before the 

SURFACE TRANSPORTATION BOARD 

TRI-CITY RAILROAD 
COMPANY, LLC, a Washington 
limited liabili ty company, 

Petitioner, 

vs. 

THE CITY OF KENNEWICK, of 
the State of Washington, located in 
Benton County, Washington; THE 
CITY OF RICHLAND, of the State 
of Washington, located in Benton 
County, Washington, 

Respondents. 

STATE OF WASHINGTON ) 
: ss. 

County of BENTON ) 

) 
) 
) AFFIDAVIT OF JOHN MILLER 
) RE: PETITION FOR 
) DECLARATORY ORDER 
) 
) 
) 
) 
) 
) CONTAINS COLOR 
) 
) 
) 
) 
) 
) 

JOl-IN MILLER, being first dul y sworn on oath, does hereby depose and 

state: 

1. I am the Chief Operations Officer for petitioner Tri City Railroad 

Company, LLC ("TCR Y"). I am over the age of eighteen (18), and am competent 

to testify to the matters contained herein. The matters contained herein are either 

based upon personal knowledge, or are within the scope of my speaking authority 

fo r TCRY. 
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2. I graduated fro m the University of Wisconsin at Oshkosh in 1974 

with a BBA in Accounting and received a MBA in Finance from DePaul 

Uni vers ity in 1985. [have 40 yea rs of experi ence in the rai lroad industry. I started 

my career with the Mi lwaukee Road Railroad in June 1974 in the internal auditing 

department and transferred into the Accounting Department in 1978. l became 

Manager - Budget and Responsibility Accounting in March 1979 and in addition 

assumed the Di sbursement Accounting functi on in 1983. f was responsible for 

the consolidation, preparation, and monitoring of the company' s $400 milli on 

operating ex pense budget, preparation of the company 's book cash forecasts, and 

all accounts payable functions of the company, including invoice process ing, 

general ledger account reconci I iati on and accounting fo r materi al and suppli es 

inventory. l was a key member of the team invo lved in the five-year business 

planning process that culm inated in the development of the successful plan of 

reorga ni zation hom bankruptcy. The Milwaukee Road was then acquired by the 

Soo Line Railroad in 1985 and I was the primary accounting person responsible 

for coordinating the transfer of accounting functi ons from one railroad to the 

other. At Soo Line I vvas responsibl e for Disbursements and Billing and late r 

Property Accounting. In 1986 I took a position as Director - Finance and 

Acco unting for Lake States Division where I was responsibl e for the acco unting 

function for a separate 1800 mile $85 mill ion prof:it center. Lake States was put 

out to bid and was eventua ll y acqu ired as Wisconsin Centra l Ra il road. I took a 
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position with WC in 1987 as its Director -General and Property Accounting and 

developed and implemented its general ledger and assoc iated peripheral systems. 

f was responsibl e for the preparation and conso lidation of financial statements and 

the preparation of the company's operating and cap ital budgets. I moved to 

Ca li forn ia in 1990 and wo rked for Southern Pacific Railroad until it was acquired 

by Union Pac ific in 1996. I held several positions at SP and at the time of the 

merger I was the Director of Budgets for Di stribution Services. While at UP I 

moved into the Short Line Marketing Group in 1999 as Manager - Short Line 

Development and hel d that pos ition until accept ing my current position with 

TCRY. Whil e working in the short line group I managed the relationships with 

approx. 60 short line railroads, including commercial rate negot iations. equipment 

agreements, branch line sa les and leases, and deve lopi ng business jointly with 

UP's short line partners. 

3. TCRY was founded in 1999 as a Washington limited liability 

company. It is a family-owned business, with its headquarters and principal place 

of business in Benton Co unty, Washington. 

4. TCRY is a Class III railroad. TCRY has 16 current employees, and 

owns or leases a number of locomotives, including 11 SD40-2s, one 100 ton 

switcher, two 70 ton switchers, and 2 SW 1200s. TCR Y' s primary yard is in 

Richl and, Washington, as are its shop facilities. 
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5. TCRY primaril y operates on approx imately 16 miles of track 

which run through the cities of Kennewick and Richl and , Washington. Thi s 

trackage was ori ginall y constructed by the United States Department of Energy, 

and is currentl y owned by the Port of Benton. TCR Y operates on thi s trackage as 

the Port of Benton 's lessee, pursuant to a written lease agreement. TCRY moves 

cars for its own customers on this trackage; it also operates as the handling carri er 

fo r the Union Pacifi c railroad. A handling carri er identifi es a short line that has a 

contractual commercia l arrangement with Union Pacific , whereby Union Pacific 

adopts the short line ' s stati ons, and markets that short line's business, as if that 

short line was physicall y served by U nion Pacific. 

6. The BNSF Rail way also operates on thi s trackage pursuant to an 

independent contractua l right. 

7. Along these 16 miles of leased track, TCRY serves 16 of its own 

customers. Attached as Exhibit 1 is a map showing both the trackage, as well as 

the names and locations of TCR Y' s customers. 

8. In 201 3, TCRY handled 2,247 carl oads on thi s trackage, averaging 

two 9-car trains per day. In 201 4, TCRY handled 2,626 carl oads on thi s trackage, 

averaging two 10-car trains per day. TCR Y proj ects that traffi c will grow to 4,175 

carl oads on thi s trackage in 201 5 due to several business deve lopment 

opportuniti es, an average of two 16-ca r trains per day. 
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9. BNSF hand led 285 carloads on thi s trackage in 20 13, and 367 

carl oads in 201 4. Due to recent changes and upgrades to the BNSF network, 

BNSF is expected to bring 1 00+ car unit trains across thi s trackage. 

10. TCRY additionall y has operating ri ghts on approx imately 37 miles 

of Department of Energy trackage, and operates on 8 miles of Union Pacific track 

to fac ilitate car interchange at Kennewick, Washington. 

11. The attached Exhibit 2 depicts TCRY ' s main track, along with a 

1900-foo t parall el pass ing track with switches at each end. Although UP and 

BNSF use the main track, TCRY has exclusive rights to use the 1900 foo t passing 

track . In conjunction with the main track, the passing track allows trains to meet 

and pass when entering or ex iting the area, and provides fo r use as a siding to 

store idle freight cars when not otherwise in use. 

12. Thi s 1900-foo t passing track is the onl y siding on thi s stretch of 

tracks between TCRY' s yard in the north, and the UP and BNSF yards in the 

south . TCRY is responsible fo r dispatch and control of train traffic along thi s 

corridor, including at the passing track. As three railroads use these tracks, it is 

important to have the passing track as a location to set out or hold a train, whil e 

allowing another train to utili ze the main line. The passing track also serves as a 

purge valve fo r the main TCRY yard when it reaches capacity, and it provides a 

pl ace fo r TCRY to store railcars when they are not needed at industri es . As noted, 
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the passing track has switches at both ends; those switches tend to be used by 

TCRY on a dail y basis. 

13 . An important increase to TCRY' s rail business is currentl y in the 

process of implementati on. The new Preferred Freezer plant is coming online in 

20 15 and is the largest frozen foods pl ant in the world. This new facility will 

produce rail traffi c both to TCRY directl y, as we ll as to TCRY as the handling 

agent fo r UP. This is expected to increase TCRY I UP rail traffi c by 

approximately 1575 carloads in 201 5, 2325 carloads in 201 6 and 1300 carloads in 

2017 . Exhibits 3 and 4 are recent articles concerning the Plant. 

14 . Independent of TCRY I UP operati ons, BNSF IS expected to 

signifi cantl y increase its rail traffi c at the passing track area, due to changes in its 

operati ons, and the construction of a new rail loop by the City of Richland. The 

City of Richland has projected as many as 12,500 inbound and 12,5 00 outbound 

ra il cars per year at the passing track area in the coming years. Exhibits 5, 6 and 

7 are documents concerning the anticipated increased rail traffi c due to these 

developments. 

15. To illustrate the effect of the proposed crossmg on TCRY' s 

operati ons on its passing track, I parti cipated in taking some measurements and 

depicti ons of the proposed cross ing site, w hich are presented below. 
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16. Exhibit 8 is a satellite image of the TCRY track, proposed 

crossing, and environs. For ori entati on purposes, I have marked the TCR Y tracks 

in blue, and the proposed cross ing in orange. 

17. Exhibit 9 is a closer representation of the environs of the proposed 

cross ing. Note, there is a now-abandoned spur line, which I have marked in green. 

18. Exhibit 10 shows the location of the proposed crossing bisecting 

the main and passing tracks. T hey are marked, blue (TCR Y track), orange 

(proposed cross ing), and green (di sused track), as the previous fi gures . 

19. Exhibit 11 shows the length of the main track and parall el 1900-

foot passmg track. I have circled the north and south switches for ease of 

reference. 

20. Exhibit 12 shows the view north fro m the perspective of the 

tracks, fac ing the uphill road from which the proposed crossing will be built. 

Measurements taken at the time of the photograph indicate the width of the 

ex isting road is 45 fee t from curb to curb . 

21. Exhibit 13 shows the section of the proposed crossing as occupied 

by rail cars on the 1900-foo t passing track. T he orange paint markings on the rail s 

nearest the camera demark the locati on of the pro longati on of the ex isting road ' s 

curb lines. For ease of reference, those markings have been circled in orange, as 

we ll. 
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22. Exhibit 14 is a view south fro m the end of the ex isting road, across 

the tracks. The two ra il cars depicted demonstrate the width of the proposed road 

cross mg. 

23 . Exhibit 15 depicts both the passmg track and the mam track 

occupied. 

24. Exhibit 16 depicts the pass ing track occupied by two railcars. The 

orange paint markings on the rail s note the locati on of the pro longati on of the 

curb lines from the ex isting road across the rail s, where the proposed at-grade 

crossing will be located . 

25 . Exhibit 17 depicts the locati on of the proposed cross ing, as 

occupied by a string of railcars being stored by TCRY on the pass ing track, as 

we ll as a train pass ing on the main track, southbound . 

26. Exhibit 18, Exhibit 19, and Exhibit 20 depict the view from the 

end of the ex isting road, looking along the tracks to the northwest. Railcars are 

being stored on the pass ing track, with a TCRY train approaching from the TCRY 

Richland yard , located 9 mil es to the north. Thi s location, with the 1900-foot 

pass ing track with switches on both ends, is the onl y such location between 

TCR Y' s Richland yard in the north, and the Uni on Pacific and BNSF operati ons 

in the south . T he pass ing track supports the simultaneous operati ons of a ll three 

railroads. 
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27. I was asked to examine the effect of not being able to store railcars 

within 250 feet of the curb lines of the proposed crossing on each side, whi ch has 

the practical effect of e liminating 545 feet of usefulness, at minimum, of the 

1900-foot passing track . The proposed crossing affecting nearly 1/3rd of the 

tracks, it wi ll significantly affect TCRY's current operations to perform 

switching, storage, and passing operations without freq uently fouling or closing 

the proposed crossing. In the following figures, the prolongation of the curb lines 

from the existing road are marked on the rails in orange, and then 250 feet from 

each curb line is marked. The photographs illustrate having 545 feet of passing 

track be unusable for the purposes they are cunently put by TCRY. 

28. Exhibit 21 depicts the prolongation of the curb line for the western 

curb, with measurement to 250 feet to the north. 

29. Exhibit 22 depicts the same stretch of track, from the west curb 

line to 250 feet therefrom. The crewmembers depicted are standing at the 250 feet 

marker. 

30. Exhibit 23 is taken from the orange paint mark for the west curb 

line, and likewise depicts a crewmember standing at 250 feet therefrom. 

31. Exhibit 24 and Exhibit 25 depict the view from 250 feet to the 

north of the proposed crossing (marked in blue), to the crossing, where 

crewmembers are standing on the paint lines marking the prolongation of the curb 

line. 
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32. Exhibit 26 depicts the view of the proposed crossing fro m the 

north to the south . The crewmembers depi cted in the refl ecti ve gear demark the 

locati on of the crossing curb line, and 250 feet to the north. 

33 . Exhibit 27 and Exhibit 28 similar depicti ons, are notable because 

they show the ri se in grade in the city street. Approximately 113rct of a mile to the 

east of the proposed at-grade crossing is an ex isting grade separated crossing, 

with motor vehicle traffi c pass ing underneath . 

34. Exhibit 29 depicts a satellite map, showing the ex isting grade 

separated crossing about 1/3rct of a mil e to the east of the proposed at-grade 

crossmg. 

35. Exhibit 30 depicts the v1ew of a southbound motori st of the 

ex isting grade-separated crossmg, and Exhibit 31 depicts the view of a 

northbound motori st of the ex isting at-grade cross ing. 

36. Exhibit 32 and Exhibit 33 are views of the south switch. 

37. Exhibit 34 depicts a view of the south switch w ith a locomotive on 

the passing track. 

38. Exhibit 35 and Exhibit 36 are views from the south switch to the 

north . The rai lear and crew are at the locati on of the proposed crossing. 

39. Exhibit 37 and Exhibit 38 are views north from the south switch. 

The crew 1s standing at the 250 foot mark, with the rail car at the proposed 

cross mg. 
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40. Exhibit 39 and Exhibit 40 are views from the old Union Pacific 

spur, depicting the crew at the 250 foot mark, and at the crossing curb line. 

41. Exhibit 41 depicts the view from the south 250 foot mark, with the 

crew standing at the location of the proposed east curb line. 

42. Exhibit 42 depicts the view from near the south switch, with 

crewmembers standing at the 250 foot mark (foreground) and the east curb line 

(background). 

43. Among other expected effects of the proposed at-grade crossing, 

should the at-grade crossing be constructed bisecting TCRY's main track and 

passing track, the immediate effect would be to eliminate railcar storage at the 

location of the crossing. It will also limit switching operations given the proximity 

of crossing to switch, so as to avoid fouling crossing; it will increase the danger 

for rail crews being near motorists while performing operations; and it will limit 

the ability to use the passing track as temporary over-capacity storage when the 

TCR Y rail yard reaches its maximum, given the projected car counts in coming 5 

years. 

AFFit>A Vit OF JOHN MllLbR 
RE: PETITION FOR DECLARATORY ORDER- II 

BOB O'BRIEN 
General Notary 
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CERTIFICATE OF SERVICE 

I hereby certify that on this / <0" day of March, 2015, I caused to be 

served a true and correct copy of the foregoing AFFIDAVIT OF JOHN 

MILLER RE: PETITION FOR DECLARATORY ORDER, by the method 

indicated below and addressed to the following: 

Heather Kintzley 
Richland City Attorney 
97 5 George Washington Way 
PO Box 190 MS-07 
Richland, WA 99352 

Lisa Beaton 
Kennewick City Attorney 
210 West 6th Avenue 
P.O. Box 6108 
Kennewick, W A 99336 

P. Stephen DiJulio 
Jeremy Eckert 
Foster Pepper PLLC 
1111 Third A venue, Suite 3400 
Seattle, WA 98101 

The City ofRichland 
505 Swift Boulevard 
Richland, WA 99352 

The City of Kennewick 
210 West 6th Avenue 
Kennewick, W A 99336 
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Tri-CityHerald.com 
North1America's laraest freezer nearing comp effOn 1n nortn'1i1Clllana 
By Geoff Folsom 

Tri-City HeraldFebruary 23, 2015 

• Facebook 
0 

• Twitter 
0 

0 

• Google Plus 
• More 

o Linkedin 
o Reddit 
o YouTube 
0 

o E-mail 
o Print 
0 

0 

Construction workers sit on top of a large bank of steel racks Monday wh ile working on the largest 
refrigerated warehouse in North America being built on 40 acres off Kingsgate Way in the Horn Rapids 
Industrial Park in north Richland . See story on page 84. ANDREW JANSEN - Tri-C ity Herald IBuy Photo 

http://www .tri -ci tyherald.com/2015/02/23/3424 726 _ north-americas-largest- fr eezer .htm I ?rh= 1 1/5 
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Richland city officials have rece ived a number of questions about the monolith rising out of the ground in the 
northern part of the city. From a distance, the mostly white build ing with some uncovered blue steel frames 
looks like it could be a giant office bui lding or even another vitrification plant for Hanford waste . 

"A lot of folks seem to be driving by and not know what it is," said Gai l Everett, communications and 
marketing specialist with the city . 

The 455 ,000 square-foot, 116-foot tall building wi ll be the largest refrigerated warehouse in North Ameri ca 
and largest automated freezer in the world when it opens in July, said Burnie Taylor, general manager of the 
new building for New Jersey-based Preferred Freezer Services. It also has gone up much faster than a 
Hanford bui lding, with ground broken last Apri l. 

The last metal support frame of the $1 15 million build ing will be installed on the south side of the building by 
Tuesday , and the structure soon wi ll be fu lly covered with thousands of 40-foot tall by 4-foot wide white 
insulated metal panels. 

"It's not like your conventional building where you 'll see columns and steel girders ," said R.J. Burton, vice 
president of Indianapolis-based Victory Unlimited Construction , the construction contractor. "The walls are 
supported by the rack. The roof is supported by the rack. " 

Three 104,000 square-foot freezers wi ll be located inside th e building, built on 40 acres off Kingsgate Way in 
the Horn Rapids Industrial Park . Plans cal l for them each to be set at negative 1 0 degrees, but that can be 
adjusted . 

"It has room for expansion for another 104,000 square-foot box in case this isn't big enough," Burton said. 

About 2 bill ion pounds of food wil l pass through the bu ilding in a year, Taylor said . It can store 110,000 
pallets or more than 200 million pounds of food at a time , he said. Each freezer wil l be run automatically. 

"The only reason anyone walks into the freezer is for maintenance," he said. 

The facility will store frozen fruits, vegetables , meat and pre-made meals to be shipped both to stores and 
restaurants , Taylor said . It wi ll run 24 hours a day, with workers on 12-hour sh ifts. 

A number of companies will be using the fac ili ty , contrary to rumors that it would be operated by ConAgra 
Foods, he said. Though the company could be a customer. 

"ConAgra is in no way part of our management structure," he said. "Preferred Freezer Services will operate 
the bui lding as a public warehouse faci lity with mu ltiple customers." 

The bui lding has used 250 construction workers and another 134 employees wi ll be hired, with all but 10 of 
them coming from the area, Taylor said. A recent job fair attracted 300 people. 

The project has not been without controversy . Concerns were raised about the labor practices of two out-of­
town contractors. Iron Workers Local 14 in Kennewick filed labor practice grievances last year with the 
National Labor Relations Board against Victory Unlimited Construction and Nehemiah Rebar Services. 
Others involved include the Pacific Northwest District Counci l of Iron Workers in Edmonds and the Iron 
Workers Local 847 of Phoenix , which assisted Local 14. 

http://www . tri -ci tyher ald.com/2015/02/23/3424726 _ north-am eri cas-1 arges t-freezer .htm I ?rh= 1 3/5 
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NLRB officials did not return a ca ll Monday for comment. In September, officials said they were investigating 
the complaints . 

Preferred Freezer Services has 32 freezer warehouses in the United States plus three in Asia. But Taylor 
said the Rich land si te wi ll be its first in the Northwest. 

"There is a solid customer base. There is a growing agriculture base here," he said. "We decided it's a good 
fit." 

The west side of the build ing will have a two-story administration area, including a control room and lounge 
for workers, Taylor said. It will also have a sernitruck bay featuring 35 doors , 18 for inbound trucks and 17 for 
outgoing trucks. Loading docks will be cooled to between 34 and 36 degrees. 

Six more doors on the north side will be served by four rail spurs. Tay lor said the facility will be able to load 
30 to 40 ra il cars per day. 

Company officials have heard some other ideas for uses of the use tall building . 

"I like the one about using the east side of the building as a movie screen," Taylor said . 

Geoff Folsom: 509-582-1543; gfolsorn@ tricityherald .corn; Twitter: @ GeoffFolsorn 

• Facebook 
0 

• Twitter 
0 

0 

• Google Plus 
• More 

o Linkedin 
o Reddit 
o YouTube 
0 

o E-mail 
o Print 
0 

0 

Join The Conversation 

Tri-City Herald is pleased to provide this opportunity to share information, experiences and observations 
about what's in the news. Some of the comments may be reprinted elsewhere in the site or in the newspaper. 
We encourage lively, open debate on the issues of the day, and ask that you refrain from profanity , hate 
speech, personal comments and remarks that are off point. Thank you for taking the time to offer your 
thoughts . 

Commenting FAQs I Terms of Service 
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2/24/2015 Richland Soon to be Home of the World's Largest Refrigerated War- NBC Right Now/KNDO/KNDU Tri-Cities, Yakima, WA 1 

Flights from GEG to HNL 
as low as $597.00 Call Toll Free: 1-888-516-7925 

CheapOair.com 

KNDUW KNDOW 

Richland Soon to be Home of the World's Largest Refrigerated Warehouse 
Posted: Feb 23, 2015 6:38PM PST 
Updated: Feb 23, 2015 7:23PM PST 

Pos ted by Raven Richard , Reporter CONNECT 

RICHLAND, WA- Th e largest refrigera ted warehouse in North America wi ll soon be finished in Richland 
bringing more than 100 to th e area. 

Preferred Fre eze r Services is building a 11 6-foot tall structure tha t will hold up to 2 billion pounds of frozen 
food a yea r. 

The facility costs $115 million to build. That equa ls nearly $250,000 a day. Nearly 250 construction worke rs 
are out there worki ng on the project. Thi s refrig erated warehouse is also th e first in the U.S. to have an 
oxygen reduction system in sid e, as it's mai n fire prevention system. 

Th e compa ny said with all th e growth in th e area , it was the perfect place for this stru ctu re. 

"We looked at th is market, the strong growth and agriculture and other things around here. It was very 
attractive. We've grown and expa nd ed our nitch and our market over the last 20 yea rs. We started to branch 
out and we decided this was the next step for us," sa id Burnie Taylor, Preferred Freezer Services General 
Manager. 

The warehouse is 455,000 squa re fee t in total, which is eq ual to about eight football fie lds. The structure is 
on track to be finished in July. Once it opens, Preferred Freezer Services expects more than 100 jobs to be 
ava ilab le at th e wa rehouse. 

Click here for more information or to find job li stings for this facilitv_ 
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RECE IVED 

SEP 2 5 -2013 

ATTY GEN DIV . 
WUTC 

4 Paul J. Petit 

MTBarNo. 3051 
5 General Counsel 

WUTC DOCKET lk- 130LA9 · 
EXHIBIT FZVf ~ 5 ~X . 
ADMIT [$] W/0 D REJECT D Tri-City Railroad Company, LLC 

6 d/b/a Tri-City & Olympia Railroad 
P.O. Box 1700 

7 Richland, W A 993 52 

(509) 727-6982 
8 

9 

. WASHINGTON STATE UTILITIES AND TRANSPORTATION CO:M:MISSION . 
. 10 

11 

12 

13 

14 

15 

16 

17 

18 

CITY OF KENNEWICK and CITY OF 
RJCHLAND 

Petitioners 
vs. 

PORT OF BENTON, TRI-CITY & 
OL Ylv1PIA RAILROAD CO., BNSF . 
RAIL WAY and UNION PACIFIC 
RAILROAD 

Respondents. 

DOCKETNO. TR-130499-P 

RESPONDENT'S RESPONSE TO 
UTC STAFF DATA REQUESTS 
NOS. 2-5 TO TRI-CITY & 
OLYMPIA RAILROAD 

19 RESPONDENT TRI-CITY AND OLYMPIA RAILROAD CO. ("TCRY'') 

20 pursuant to WAC 480-07-400, responds to UTC STAFF DATA REQUESTS NOS. 

21 2-5 as follows: 

22 UTC STAFF DATA REQUEST NO.2: How many trains per day does Tri-City & 

23 Olympia Railroad operate at the location of the proposed crossing? Do you anticipate 

24 

25 
RESPONDENT'S RESPONSE 
TO UTC DATA REQUESTS 2-5 

Page 1 

. 0 13J9 
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Exhib it RP-__ -X 
Docket TR-130499 
Page 2 of 12 

any change in the number ofTri-City & Olympia Railroad trains tmveling over the 

track at this location within the next ten years? If yes, please describe the change. 

RESPONSE:. On a:verage at present TCRY operates between two (2) to four 

( 4) trains per each we~kday through the location, exclusive of "uri.it trains." In. 

addition BN~F Railway Co. (''BNSF") operates on average two (2) trains per each 

weekday through the location. However, in addition to these 'b:ains, Union Pacific • 

Railroad (''UPRR'') moves "unit trains" consisting of on average 100 cars through this 

location on a periodic basis as customer needs demand and interchanges these railcars 

with'TCRY at the TCRY rail yard north of the location. More detail regarding recent. 

and anticipated railcar activity through the location by both TCR Y and BNSF was 

provided in Respondent's Response to Petitioners' Data Request, a copy of' which is 

attached hereto, Responses to Data Requests Nos·. 21 and 22. Please note that the 

summary of number of railcars provided in Responses to Data Requests Nos. 21 and 

22 reflect car count, which must be doubled to reflect number of trips over the rail at 
. . 

the proposed crossing .. Therefore, for 2013, TCRY projects a total of 4,6.20 railcar 

trips over the proposed crossing by its own tiains and an additional498 railcar trips 

over the proposed crossing by BNSF trains for a total of 5,118 railcars passing over 

the proposed crossing per year. 

TCRY moves railcars interchanged to it by the UPRR. However, TCRY, 
-

16 · UPRR and BNSF each has the right to operate directly through this location. TCRY 

17 

18 

19 

20 

21 

22 

. 23 

24 

25 

anticipates a dramatic increase in the number of trains that it operates and expects a 

similar increase in the number of trains which BNSF and UPRR operate through this 

location in the next ten years due to a number of fa~ tors, inCluding: 

a. Anticipated growth in UPRR and TCR Y business reflecting increases 

in daily train operations and unit train operations as a result of additional customers 

locating on the transload facility serviced by TCRY on the City of Richland's Hom 

Rapids Spur. 

RESPONDENT'S RESPONSE 
TO UTC DATA REQUESTS 2-5 

Page2 
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b. Anticipated growth in BNSF, UPRR and TCRY railcar volume as a 

result of likely construction of the ConAgra Lamb Weston cold storage warehouse 

facility as described in the attached Response to Data Requests Nos. 21 and 22. 

c. ·Anticipated growth in BNSF, UPRR and TCRY railcar volume as a 

result oflikely·construction·ofone or more "loop track" facilities off the Hom Rapids 

Spur. 

All of these factors demonstrate a likely increase in rail traffic across the 

location of the proposed crossirig which could, in the near future, reach or exceed 

20,000 railcar trips per year, many of which will be ''unit trains" of approximately 100. 

railcais each. 

UTC STAFF DATA REQUEST NO. 3: 

At the location of the proposed crossing: 

a. What is the maximum le.gal operating train speed? 

b. What is the maximum timetable speed of Tri-City & Olympia Railroad trains? 

c. At what speed do Tri-City & Olympia Railroad. trains usually travel? 

RESPONSE: 

a. 25 mph. 

b. 20 mph. 

c. 20mph. 

Notwithstanding the foregoing, it is anticipated that train speeds at the location of the 

proposed crossing will increase in the .near future. UPRRhas recently invested 

approximately· $10 million to upgrade its track over which TCR Y now also operates 

from Kennewick to locations on th~ Port of Benton track and the Hom Rapids Spur. 

The Port of Benton has received a grant to rebuild a rail bridge on its line, leased to 

TCRY. In addition, the Port ofBentonhas commissioned a study on the current status 

of its rail and the possibility of upgrading that rail to handle tra:ffic at higher speeds. · 

• The anticipated increase in rail traffic referred to in Response to UTC Data Request 
23 

24 

25 
RESPONDENT'.S RESPONSE 
TO UTC DATA REQUESTS 2-5 

Page3 
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Exhibi t RP-_-X 
Docket TR- 130499 · 
Page 4 of 12 

No.3, combined with improvements of both the UPRR and Port of Benton tracks, will 

undoubtedly lead to higher operating speeds in the future . . 

3 UTC STAFF DATA REQUEST NO.4: 

. 4 

5 

6 

7 

9 

10 

ll 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

24 

25 

What is the average number of cars or .length of the trains that T ri -City & 0 lympia 

Railroad operates at the location of the proposed crossing? Do you anticipate any 

changes ·in the length of trains that travel over the track at this location within the .next . 

ten years? If yes, describe the 9hange. 

· RESPONSE.: At-present, TCRY trains average roughly 15 c~s per train, not . 

including "unit train" operations. As noted in Response to Request No. 2 and 

described in detail in the attachedRespo~es to Requests Nos. 21 and 22 TCRY 

anticipates a substantial increase in both the number of trains and the nurriber of cars 

per tram which will operate through the location of the proposed crossing. 

UTC STAFF DATA REQUEST NO.5: 

Please clarify the number and type of tracks proposed at the crossing. If a siding is 

present, will switching occur over the crossing? If yes, please describe the frequency 

of switchlng operations, the length of time the crossing will likely be blocked due to 

switching operations, and any oilier impact on the crossing attributable to switching 

operations. 

RESPONSE~ A switch and siding as well as the TCRY main line are present 

at this location within what is shown as the "Port of Benton" railroad right of way on 

the attached Exhibit A (Center Parkway Right-of-Way Survey). Switching will occur 

oyer the crossing. TCR Y has used, and intends to use, this siding for both car storage 

and switching. As rail traffic increases as anticipated, TCR Y will likely need to utilize 

this siding more frequently for switching operations. Although the length of time that 

the crossing will be blocked due to car spottip.g and car switching operations on this 

siding will certainly increase the total time that the crossing will be blocked, TCRY 

can not estimate what that length of time will be. 

RESPONDENT'S RESPONSE 
TO UTC DATA REQUESTS 2-5 

Page4 
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Petitioners 
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Response to Data-Requests Nos.-1-9, TCRY.further assBrls that whether it · 

p~cipated in any of the various pl~g identified in these Requests is wholly · . · 
I • . 

irrelevant to the ~ssues raised, and the Pe~on"er_s' b'o±den, :in this proce~cling:. TCRY .. 

produces in Response to these Data Requests copies of its comm.uni"ca~ons. with.the ·. 

"Benton Franklin Council QfGovernments andnotesrelatingio _comm~cations · .. , · ··.:.. ....::~·· · 

"With that enti.tyTylatingto·mil service. TCRY.hasno·other documenti,within.the·· - .. , . . · ··· · :~' ,,. ~- ; .. . . . . .·; . . ... . . 

scope of these Requests. . .. · ; .. ··.? . ·.··. 

Response to Data Request No. 10: S~e dbcurtl.ents produced:he~e"With and:. . . :· ·. : •. ;,; · ·· .. 

labeled as in response to ibis. Data Request.· 

Response to Data Request No. 11: Th.is Data Requestmakes.reference i:O, . 

crossings "labeled and.idBnti6.ed ·in datare'ciuest-#9" althoughRespons~ to Data ·:' 
. . ~. : . 

RequeSt No. ·l 0 was clearly intended. See=·ducurp.ents1Jroduced. Re_~ci~e to Data · 

Request No. 10. . .·. . · .. 
. .'. . . 

• ,:• • '· ':. ',·,., • ' I-;::': ~ •: 

. . . ·' .~ ... · .. 

Response to Data Request No. 12! This Data Request malcesTeference t0 ... · . . . · ·..- ~ : _ · = 

· crossings "~beled arid: 1d6rn:ifi6a in. &rn;·ieq~if #9". alth~ugh Respons~ to Dam:: .. · . ~ . · . ! • • .: . ·> .'· /· . 
. . · :· . 

Request No. 10 was ~lear.J.y intended. TCRY objects to this Data.R~qnest{ln i:h~ 

grounds that the occ~~n9~ c\f 5Pecific iuc:i'~~nt~ encl~geriug public healtb..at other . 

. ~ail c~ossings on the ,TCRY ~~ line is ~~t relevant to ~hether Pet±ti~~rs ~an , ~ . 
overcome ib.eir burden of demonstrating .a need for an :inherently dangerous at-grade 

. -- __ _ .... - . ·-

.· ....... . 

crossing at.C~nter Parkw?J._y. Nptwith.sta:IJ.ding th?f.objectton, TCRY asserts "tP-at"!l<? __ ... . 

-train-vehicle collision has occmTed. at ap.y ofthe identified crossings during its. ·: . 

·operation of the TCRY/Port of Benton Rail, inCidents :involving vehicies striking:· 

Gr()SS:ing signal apparatu;; and driving tbiough. closed crossing gate arms ~ve been .. 
. . , ' . . . 

numerous. Although TCRY does not maintain complete records in this T.egctrd., a . 

Tepreseiltative sariJ.ple ofthe mciderits. :ill question IS identified in ihe spreadshe~t 

-proQ"Q..C.ed jn. Response io Data Request N 6; )2. · 

· ·Response-to D~ta Request N o.13.: This Data Requestmakes reference to .. 
: . . . ',. ·. /', . . . . . ~ . . ' . . . . , . . . . 

crossings "labele9- and identified :in Data Request #9" a1th.ougb. "Respoll.se to Data .·· 
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··; Request N0. 1.0 was clearly intended,- TCRY does not maintain its records in· q. · 

::· manner which would allow it to allocate delay to specific incid~nts. 

·. , · Responie to Data.RequestNo.:14:. 'J;'CRY.does not maintain its~ecords_in-a·: ~ ~ .. •: .. :.· '· - . 

. 3 ... -maimer-which W'ould-illowitto-allocate.delay to specific incidents . .' :; . ' .. -.. :, - _;.:, . .... ·.!···. · ... .. ·: , · -: . 

·.-:· '· 4·. . · · .· .Response to Data Request No: ·15~: TCRY does not maintain its::r:ecords.in.~a;:;·: 
. . 

: . . ; . · m.anner~hich.would·aTiow:itto:allocate·revenu~ loss to all-incidents. ·TCRY.bas- .... .-. :. · :.~·:· ·( ;-,,,_.· ·· ·: . 
. . 

6 
documented its costs-in conp.ection with specific crossing dmnage cla.iins. St<e .• ::.:~·-: ; .· .. ·,. ·:',·.-: ···. -.: .· 

. . . . ! 

docuinents.-prbduced herewith· and lapeled' as fu response to"tbis Data Request; : .. : · .. ;·· · · ·. ;;: ·. ·<, : ·. · 

. •7 . . · ··.Response to Data Re9uestNo.,l6: TCRY objects t~ ftris:Da:ta.Request oi(fue_-' : .. ·:: . ·. L-··., :.·: · ·. ':-: 

. · g - • : grounds tbirt:it asseris and is based.on the·claim:tb.a(TCRY has made a :'statew~t _: ... · .. ·< . ·:--· · .. 

·.- ~-:· · 
9

! .' .regatding.the-site-spe·ci:fic.:dahgetsY:oftheproposed CenterParkw..a~. a~grad~J:<: ,. :-.. ,. . ·_. ': ··. '.:<:: : : .·. ·.::• 

·· : .Gtbssing:· A.s factual ~upport-for its_oppO'Sitiow I'CRY will proVide exp~ testjmony/ .. ;. '· . --~· ·:l ;: ,. :_ -·:·:. •. · 
10 

that there is no· n eed for any crossing at Center P~y. That work is ongoing and :: . - . . .... , ~ .... 
11 ·;will be'made available to ·Petitioners.]:mrsrumt.to the case schedule. 'fh;~refm;~~ J,lbf..,·-. · .. .',· .-~·- ·'· 

eonsil:ucting .a.' cross:i±ig·;'or. cons~cti.b.ga s~paraied-~e crossing, at ;this loc~tion; '_, .. ·- : .. :. '>;' . : 

13 · . ·.:would :fu.P.y miligate the· sit6:-sp-eci6.c _dangers of an at-grade crossing. · _. ·: ·: . ~ ·. o:; ·: ·. ·•· · ·, · ··.-: •. , 

14 . 

15 

16 

·: ~eiponsefoDa,taRequestNo; 17:: TCRY objects to this DataRequest.'on .. tb.~ .- ~ - ." :- ·,-·._ ,. · :.: .: 

grounds that it asserts ·and. is based on the -'~cJ..aimed :impacts on the spll!" which- are·: .. 
irrelevant to the :Peti-goners' statutory-burden. TCRY.also objects to classifying :the 

.. -. ·-
raiLaUhe _proposed crossing site as a ~'spur''_ pecauseiheTailline is]Jart of~e 

17 · · :illterstate·rail system on which TCRY:operates as a common carrier and·intercbm:J.ge . ··-.. .. ~ . " :· ... 

19 

20 

' ..21 

.22 

23 

24 

25 

. . 
.carrier for. the Union :Pacific Railroad. As factual supportfor its opp~tion; TCRY · 

· willp~ovi9-e expertiestimony.that'there:i$ no need-for any ~ossing at.penter .: ... : ·_:_, .. . ... .. ' .. :, ·. 

P arl,rway. Th:B.t work is ongo:ing and will be made available to Petitioners ]JUISua~tio·· :. · 

· ihe cas.e ·schedule. Therefore, not. constructing a cross:ing, ·or· constnicti?g a·: . _:: ·. 

:· .·. separa:teci-gl:ade .crossing, at this location would. eli.minate all "impa~ts. on the.;spm.:.' · 

Response to Data Req,uestN o::·18 :. TqR Y does not belie:-e ihat -Petition~r b<0 

,l I • • • . "'• : .. ~ :· ·, 

' 

. ·• ··,· 

! 
. ·' . ·,· · :;· .···I ., 

. '· denionstiated.tbat<access for' public emergency. services is. umeaso~Dle, or ihat ; · :-~· -.: · -:: .: -: .. ; .. · . 

there is a need for any cross:ing at Center Parkway. 
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ResponSe to: Data Request No.- ::1.9:· As factual support .for its opposition;· _. 

TCRY will provide expert testimony that there is no need for any crossing·at Centet 

. ..-. 
2 

. . P iirlway. Tilli:t ·work is ongbing .and will be made available to Petitiorier,s pqrs:ti<:wt tQ' · · · . . . ' ~ -·. 

· · -· . -3.. ·: :. fue·.cas-e·sche9,Ule: Therefore, not constructing a crossing, or constructing·.~<- · '";,~~~ ,._ :_ ·, · ... . . 

• .. ·.~ ·- ._- :' :4 ,.!':·:·separated.;gia:de crossing}: attbis·locati?n-would:.-eliminate all ''impacts. ?n the.splil; .'-~ . :' . ,._ ... . _.-.~ /- ·--

·, : I: :.!. ' 

5 
·: ~ -,- .-.- > -.:·:Response1d Data· :Request No-. 20.; . As:factual- ~upport for:its opposition, <-; , ·;!,. :_. _.:.: '· : , " .• , .. ~ - .. ,,. : --' 

• I ... • ' 

· ·TCRY~ill provide:ex,Pm.testirp.onjr~ part of its. pref:6led testirq.ony thatth~I;e;is -;." · -- .·· ·.:> --~< "'· ·, : _ _., I • · , ~ 'o ' ' 

6 
.. .i..: ·. : : · :no .need·.f6'r .any c:wssing- at Center .Pa:rkway.:,That work is ongoing .al:id:willrbe .. made·-·· _ 

. . ! 

7 -· · .. ,' a~ble to:Petition,ers· pmstrant. to.the CLj.S'e· schedule. : Therefore;nofc~:msi:;ruq~g a ' . 

-: ,. 8 . , -·.crossing) or- construCting a sepa:ra:te_dr~ade crossing, at this location.w~uld elirriinate . . . 

!" ',!'. ·;. • ; ..... . : · .. ~.(:, ·.· 
9 

· · ·>.: . a:u~considerations:ofpracticiility:0f_::!ltematives:.to __ :an.~t~grade (~;tossing~·-., . :' · :·: · · :i ~ -i:;- · .-· · , . , ' .,.,- ·. -- · ~ :<;;·, .. -- ;.· 

· · ~ = _-. ::;Response 'to Data: Request-N o;::2h .TCRy;·currently uses the railway:whklr:is . _. , · ·; :. , ·,_ . .. 

• •• l 
•:1' 

. ~ ~ ·. . 
10 

.'· ... 

;.• .. ..: · .. H 

· . .': :··· ·12 

. , 
t .J • • 

:fue - ~bject ofthe .P~titi_on for at-grade-cto9sing as.an.intercharige. can:i~r for .the·:· .. _ ·_ · · -. ·-: · 

,- -;Utrioli.Pacific .R.ailroad to .pravide.:se~ce:to,-custome~~ on th~ TCRY~ort-ofB~ton, -.. -.-... ··: ·: · .. · : . .-.:·- · 

: -·.taii-:and on-the·Hom.Raptds. Spm·ofth_e-·Gi:fy ofRichl~d. (See ResporiSeto-:Da;ta :- .. ,._. ·. · · . :. ,., . · 

: -.. - :--·. -: '. i3· · _. ! .- ·RequeStNo:·'10) TCRY operates -each :weekday .on.tbis line,-wi:th tr~tra~rsing-· · · • • ~ i 

:,··--. 

.... ·. -

14 
ihe p~opqseclcrossing. location· at leasti:vvice and··.dn occasion four times per day. . ' ' 

-:: · ·The· -number DfrailcBrs moved_ by.: TC~Y ·aver :the proposed cro-ssing lo.catiQU :in· . ! · ·. · · ~ : 

15 
201 1,2012 and2013 (through August) by commodity} inbound and outbo1ID.d, are 

16 a4 shown on the docume~tp!oduced inRe~onsdoRequestNo.21. TCRY_'_also 

'I 7 .. _. ·'Sl,ljlpJies the fo'llowing Sum:mary and 'projection-forth~ totalfor2013 (based .bn 8.,. · · · 
: 

18 
months' actual) : · · 

: ~ . '. ···. :(J·, · . : ·· . . . . ..201.3_ . •'2013 
' 

.. . . 
19 .2011 2012 (8 MONTH$) . (PROJECTED 

· TOTAL' RAILCARS : 2060 · 1.999 - · '1540 . :-. : ; -,2310 .:1· · 

21 'Witho-gt si~can;t.change. in cii$fo:gJ.er 11ee~,~ J;qzY anticipates annual in_creas~s ill:: , 

'.: ~ i2 ·< -xailcar:tr?ffi,c of approximatezy20% each_ye~ .... Boweyer, TCRY ~- a'(v~e ~C · ·. 

.CqnAgraJ:a:qtq .-WestoJ1 has enter~¢I.-into an agreemynt to purchase _prdperty jniqe 
23 

Hom J4tpid.c; Industrial Park area to construct ~cold storage warehouse facility : · 

24 
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, which could-be served ·by TCRY as well-as ·by Union Pacific Railroad and BNSF, 

Railway Company directly. In lliidiiion, TCRY understands 'that development plans-

.: . .. 

, :· ate -prbceecling to-construct one or- m:ore ·;Hoop-tracks." iii the saml? !J.reazs,shown, by· .. :·. \ .. --.. · .. ~ . . -f.'. __ , 

-~ · ~ ·:· ··the'dcicui.llentsproducedin:Respo:b.se:±o:RequestNo. 24: InadditioD.; TCRY:'s··.·-:;):: ·.· ... : · ·.·, .... ·.::-:·: . 

·_ :~: · · · ·:. '· ... . : · 4 , ·> :.affi.llated co!nj:iany.; 1 Q,Noith Washington:Ave.:~·-LLC, -has c.onstruct~c(js utilizing,:: .· :., ·,, ·.:_;; ;._::--. ;: ... ;··'· .. .. · 

·, :. 1:. -_, · • :-. ~5 -.:~'andpl.ans to:expa:p:cl_its·tJUs:in'ess·o:i:tits··f'looptrack:'·' located· on the Honi-R-apid$-'::•;:· ~ ·.·· :.:·,::(;.:-<: ·;<i.:·. · ~·i.= ··:·:· -. 

; :· . . . 

:; :.. 

:';., .. 

:, ·.: : ... - ~ . .. .-; ~-~B~ur; ·iJ;ie-locati.mr:ofwbich-is~showil Drr'd:6ciln3:ents produced.iri Response 'to _ _-.· · · : . . ·. · ·-·,· .-.: ,; ~ .· :_. 
6 

·. ·· ·. : · ·Reqnest-'N:o::24,. ~-ofthes_e· de~elopruenHactors demo~ate a·likely'-subst<\lltial :-· · : , ... 

• :.· .· .· · ·· ... 7 · · ~--. mcrease inniiithlffic.at the·.proposed, crdssmgthe near future which c?uld easily'·:···:·.-:>~·:;<:~· · : .. , .. 

. . . . 8 . . 'approach20,000 .railcars per y.ear,. many of which-will b~ sillgle corpmodity·ilpit, ·: . ·: :~ ... : .. 

, .-. ~ - - ·- ';; . .-_ 
9 

·· '· ;"·:ii~tiiiS:ofin:-eX'Ms·s :ert:-190riillcars .. ~reasonable inquiry demonstr~tepthe. _;·t~;· ~i:·. · .. <·:-,l,c.:,:·:·c,. -· ·:.''·· ·· ··:' 

" 

. . · -sUbstantiaNikeliho6d that train =t;raffic: at ·the·proposed cross.ing loc.aiion will ~crease.- '.: ~; ··, ;._,: ... , _, .: . · .. 
10 

· · , ... snbstantially:.in:the-future ancL1hat-the.n1I.mb'er of~ trains as a percentage .of·tot1li.: ·. ··. · .. ::.: :-. · .. : 

.H . >traffic·will.increase.as well.: fu 'adclition, LTCR:Yis aware that the Pmt.OfBentbn·has , · .... ::.:·. _. ,. :-.... -· .. 
. . I; 

. · .• ·; :.12 ... ,! ·.:·commiSsioned aJi evahllition.offuepdtentiallo·npgra.de itstra.Ckio a.c?~rnm.Qdate ··.·, . .. ,:,:.,., .. :·· : .. . :~_: ·' ·.;.: 

. . i3 ·,'_;;ftris :in:creased;:ail-:traffic-'·and bighe:r:speeds:on.:-the e:iistingrail, .all of which·.will:.- ~ • · .. ::.:· :- .. .. : .. :: .. : 

14 

15 

16 

'11 

18 

19 

.20 

. ;21 

' .22 
·. 

.23 

24 

25 

subsi1mtially -mcrea.s~ the danger of ID7=at..-grade crossing:at Center . .Park;way ... . ·,:: -~ :. . . . . . . . . ·.: 
ResponBe.to Data Request No.~: · BNSF Railway Com~any cU:rreritly.uses · ... 

the railway _which is the subject of the Petition for at-grade cross:ingto provide 

.. :. :. "'r •• • •.• : ··;·} 

.. 
ilin:ct service without interchange to ~ec:i:Q.o_ customers on the TCRY /Port qf 

· ·:Benton-rail:andorrtheHomRapidS Spur.ofthe City_ofRichlanci Asthe·operating: ·, -- · .. c ... 

railroad on the TCRY/Port ofBenton'rail;TCRY idenii:fiesthemovements ofBNSF· 

irains 'and railc~. · The n~"b~r- of1-ffllcarsinove~ by BNSF over tJ:te.;ptopas~d. 

eros~ Jocaiioh in'?.-Oi 1'; i-0_12 and 26 i ~ .(through A~crust) with .a. projection for fl):e_ 

iotalfor2Gl3 (based on 8 months of2013) areas follows: 
'• ;'.:: .· .... ·. :- r-.· : .. I " . .20i 1 
TOTAL RAILCARs· I· .. 273 i 

1 · 2o13 .-.. 2o13 = 

2Q12 J .·(8 MONT~-S) (PROJ ECTED 
~~~~~~~~~~~~~~~2~30~.~. --~,~-~~1~6~6~~~~ .. ~--~24~9~ .. ~~1 ' -· 

. .. : . ··- J, .. .. 
.' 

[ ""'---'-_...:.....o""'--'~--'-'----'~"'---''---'-' :..,_· "'---'--..,...._-'-1 ...... ·. _ _.____,__.J'--'-.. -----'--ll ;.. , _.,. 

.. . , •, .. 
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- Page'S 

. ·. ! 
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· . ·. ·TCRY..i.s.:not pri-vy to BNSF plans andprojectio:t:unegarding futme trairi tril.:ffi~- ~-· •. ., ., ... · .. 

· .... -:acrOss the proposed Center :Parkway crossing .site. However, the elements ide,nti.f:k~'­
.1 · ·:. ·in Response;to'Data,Request No: 21·strongly suggest the likelihood ofSu.bsta;ntial .. :· .. · . , ·;;:: .. " ::. ', . -. _ .; . , 

. . " ... , . · .. 3 .. , ·BNSF . .:rail:ttaffic increase :ln the near fu"tllw,-:eifi?.er.to :servic.e a propos~~ "loop .:.-. .- .... ~,·::<-.:~: :._., : ~- ... 

. : ... :: .. ,·. ·.· :- .~ :· · · 4 · · :·:, ·track'.~ -or~td:,serY±cethe· .ConAgra:Lamb·Weston: cold storage .warehouse:facility. to:~p.e-· .·. :-: . ,-:~ :·. :! .... · -:·. :.:. ··. · 

·- ·.-.;-·:·.<· .. ~.:: :;_, ' ,--~. 
5

·: · :·~~coiJ.&trricteq:~~e Hom RapideJnd1.'!si::rlalParkarea. · .:·:. ~ ·.: . ·:· . ,-~ : ·. ~:. ·. -:· .· .:i;·;i_,;·-:·;.~·· T,:· .( ;· .. i ·,;·; __ , .. ···' :: . 

· · .:·-:: · · ... ,.· · .. ,_,_,_· , .. : R.esp-onseto' :pata'Reg:uest.No:.:23:'. :rCRY objects-to this DataE;equest:cinih.e" -,~-~ ; ;_,-,_. ... , .,_ · ·· .. · 
•6 . 

· , ,·:gttiunds;thatincreased.. costs :.whichTCR Y will· inevitably incur ..are ~ot :rekva':o.t to.::-:., ., <- ·' -~ .. ;. ··· : .. .... , : -.~~.: . 
· · ! : .. - ~· .. o-: . .:: · ~.J ::- -·.the·sl:atrttory.'bmden.tb.at Petitio:D.ers•m'1i1Stineefto.justify an inhetentJ.y'~gerous.·w. ~.- · ;:-:~~. :_ ·:·. ::- . .. ;':- .. . . . •' . . . 8 · . ·:,:grade·.orossing: ·.i ... · ........ .... ''. ·..:·., . . : ~ ~· . .' ~: ·. . ~- . . · . .. · . . 

.~ .. _·-'' : .. , .. : ·-
9 

:~· ;> .. ,._. :Responsefo:Data :Recpiests:~o~;:z4 .. and.25: · S:ee-docmneJ;J.ts pr~ducecL "~:t·-t"r.--:: t}·<.~i · .. ':: .. ,· . ·.-:· ;,,.,.:~--·;. 

-:.,,- . : · · ..:· · · · · .. 7. :hefewith:and·labeled.as ihresponse:to:fuese.D.ata:Requests.- ·. · ·: :;c: ::· ::·.··:-. ,. .. ~,',~.;·:1:-;e,··::··.-:~ _: ~ :·, ·· :. · 

~:: .. · .. .. 
10 DATE:Cl·T:Hf:8·4~··day.pfBepteniber~·.2oB,·'':':·. · ~ <.: .. · · = >·::· .... : .. < : .. ;:_.,_ ::,'.:. ::;···.·:···. ·- .-.': 
1.1 

14 

15 

16 

. · 17 

18 

.10 

21 

' .13 

24 

.15 

. ~ . ·:: ;: ~ .. . ' . : ~ i .. • . . . . .. : . : . .. :. ~· .. ( . 

:: '· _:·.·, .::_.:,.·,~-· ·~"·_ ...... ·. • · : .. ·.~ ':;,<· 

. . •' ' :··.:" . . -~ .· ,:·:-· ,, .:.::- ·• ·;··-: :··:; 

:··:. -: ·_·: . 

.. . ; . 

. ' :: . :.: . . . . . . .~. .. . . 

. . -,: · .... .. 

.·· .... .· . .. : •. ··_:;:,: 

Paul J. Petit, MSBA# 305.1 
One ofthe Attorneys "for · ·· · · 

- . Respondent Tri:.City. &·Olympia · 
Rmlroad Company 

·CERTIFICATE OF SERVICE 
: ··:·· • r ' • : '~ • ~ • • I • I • • • . ' • o ' 

· · ·I hereby certify that the foregoing was served ilris ~y by email on all parties of 

•- ... :::-.· ..... ·· 

1'. StephenDiJulio 
·Jeremy Eckert . . . .. , .. 
'Foster Peppt:li' PLLC. ~ · :-· ; ~ . 
llllgrdAvenue; Ste. 3400 ·. 

·seattle,.WA98101 ... 
"diiuv@fo'st~r-~om ·' 

. , eckej@[o~ter.cpm 
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:Peter Beaudry 
. J~'ablic Works Dir~ctor 

.'. · · ·:City·ofKennewick 
· : · ilO.·We-~t-~ Avei;tUe 

· P.o: Box 610.8. 

,. 

' · Kenn~wick, WA99336-0108 .. ' 
Peter .beaudry(al.cikennewick:wa.?s 

. .· .·· .. 
. ~ . . · .. 

.·'r. 

... , 

·:··. 

~ • • 0 ... • .. • • 
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Terrell A: Anden;on; · . · . Si;eveu. W . Smith · .. . · . 
Assistant Attorney General Manager,' Industry & Public Projects 

Union Pacific. Railroad Co. i4oo S. EvergreeD..ParlcDrive S.W •. 
9451 Atkinson St 

-··.- .. . .-:Rtisevilie,k::A:95741. · .: .. · 
P.O. Box 401.28 . \ 
01ympia;.wA.-9sso~o12s 

. . • . .. s,rmith@utc. wa.gav .' 
• •, , : to o • I • • ';': o ~ • •' • • ·,, ' ' • : ' 

taanders(@uo.com . 
. . .. ....... . .; ... : ... ' ·.· I:' 

·.- Torp.A. Cqwl?-JX ... ... .,, .. ·.. ... .. . . · ..... ?outtD .. X~Uer.. : .. . . 
. ·c·owan M:~·o;.;;·~· aiid 1u1Cd . •. ··.· · . }>art "'c8enton · · . . · · · . · : · 

._ .. · :-..': ·:-. P,Q,:Bp:x.:941·.:':: ~:·=. :! . .·.. . $ioo _George'V{&Shlngton W:ay· .: . 
Richland, WA 99352 Richland, WA 99354 

:·~· ·.· "tcowan@calii~,;moore:clim.' .' .,. -,:: .... - ... }eller@partafbehton..vain 

· .. - ·.·.~. ::roinMori.tgdll:i6rjr' ·. · :··: 
Kelsey EnQ.res . · 

.. - · :Moi:itgoilieri~·ta;p, rttd 
1218 Thin;!. Ave., Ste.2700 
Seattle, WA 9'8f6i 

Richard W:a,D-ne:r:' ,.·.: .. · :· 
Manager Publ~c Projects 

· · ·i:Nsi<:Ral:Iwaf . : : '. . .. 
2454 Occidental Ave. S. Ste. 2D 
s'eatt:le, w.A 98134- ·. · . 

.... · .. ;• .:-· tom(@;mont<'omervscarp.com_ , ;_ , , ,.- , .. •> .. · .. r.i_chardwa;;ner@b!:!:f[.com 
"" "Kidseii@J,iONtgOrriervscarb:com · · · ·· · · · · · .~ "-· · · · · ~-

• ' • ' - •' ' o, • ! ; ' ·' \ • • • ' • ~ '• • I . -~ .. : I ' • • •' 

. Carolyn Larson· . 
: ·D\.Uln .Carney AllenJ;liggins and Tongue 

LLP 
85l·SW SPcth-Ave.\Ste. ·1500 
Portland; OR. 97204 
czz@;lww~'arizw:'cam 

~ . .. : : . 

A.courtesy.copy ~~-was .also .. serit't?~ 
' '•:'T• •' • ' ,' ,• "'_':,o',"' 

AdmnE. Torem 
Ad.ministrativ.eLaw Judge 
1300 S. Evergreen:Pa~k:Dr. S.W. 
P.O';,Box 47250 : ~-. -: .' · · 
Olympia, WA 98504-7250 
atorem(@;utc.wa.gin · 

. : .. 

..... 

,'; , . 

.,_ 

· .·:. ·': . . :... 

·:: .. · ·· .. 

I . ;:· •:- ~o: : .~ ,(; ,' I 

'. ·:' ·. a':' •, :·: .•... ·· · . :: 

_. -~~ .... : : : . 

,· ... _ .- .. .. . 
\ ·,: ·:.: !'. • • ..•.. :.-· ·: ·:::.-. ! ~ · .. 

. . .. .: . -:: ~ 
· .. ·. ~ -· :·: :- ·_,.\·; '~i! ·_ .. : .. "..I:~·- - ~-."" : . .. . 

•• ,"1 

. . ·.:. · 

. ;: ,··. 
. . ~.. ·. 
''• ... 

•• : ' l 

.· .:.; ,· 

.. •, . . . ~· . 

. · ·~ . . -. · ..... : . . 

.
19 DA~~ ~~day ;fSep~~~b~,~O-B,.atK~nnewi.~k, ·vJas~aton. 
20 .. 

.21 

·· .. .. 72 

23 

24 

25 

·'.:· .. 

· ... :··.·· 
. i;: 

·' . ·.: .. .: 
·. ' 
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· · •· MEMORANDUM 
·RIChland ------------~-------------------------·-E~c-.on~o_m_ic~D-.e~y_el~op~m_e_n_tO_ffi_lc~e 
91c0f~ 

TO: · 

FROM: 

DATE: 

. Economic Development Committee 

Economic Development Office 

Augus! 19, 2013 

Note: Dollar amounts were 
generated in August 2013 and 
have been modified as - con~r.~ct 
$pe~i.'tic.~tjori§: b,i:tv~ · b~en ... 
resolveq .. ~_. SC!VI, 11/14/2013 · 

SUBJECT: ·Commodities Plus· Land Lease, Land Purchase, & Infrastructure Financing; 

Horn Rapids Industrial Park 

As part of the Economic Development Committee's.responsibility to review proposals of potential land sales . 
and leases, the Economic Development staff is asking for the EDC to review the proposed land lease, land 
purchase, and financin.g request that Commodities Plus is pursuing at the Horn Rapid Industrial Park · 
(HRIP) and to make a recommendation to Council. . 

Summary: · 

·• Dennis Kyllo with Commodities Plus and his partners at Central Washington Coin Processors 
(CWCP) have been working with city staff regarding a loop track in the Hom Rapids Industrial 

· Park. At this time, Mr. Kyllo and his partners would like to proceed with a land lease of 
approximately 19 acres to build a loop track, a purchase of approximately 19 acres in the 
Horn "Rapids Industrial Park above the proposed loop track location for their facility, as well as 
some financing assistance for the project (see map). Their investment for the loop and 
property improvements will be approximately $5,000,000. 

·• The proposed lease wBfoe 'approxirilatel{$38,000-per year. Th·e ihitrallease terni will be for . 
15 years with an option to extend every five years. There will be rate escalations throughout 
the term of the initial lease. Commodities Plus is planning on building and paying for an 8400 
lineal foot loop track on the proposed city-leased land. · 

·• · The proposed price for the land purchase will be approximately $675,000.00 ($22,500 per 
acre for 30 acres). Commodities Plus is planning to build two office buildings, storage area, 
and a silo on this property for their bulk trans-loading business. 

·• Commodities Plus has requested that the city help with road improvements to the property. 
Staff is researching and analyzing the costs of these improvements to see if the property and 
lease improvements will quantify these road improvements for LRF. 

Real Estate Analysis: 

Land Lease 
• The price for the proposed property is approximately $38,000 per year for approximately 8400 lineal 

feet. 
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• Premises will be approximately nineteen (19) acres of land for a rail loop track and service road, the , 
approximate location for which is shown on Exhibit 1 "Proposed Rail Loop Exhibit." 19 acres assumes ·. 
an 8,400. foot rail loop track and 50 feet from. the.track centerline .on both sides of the. track. . .. 

• The term of the initial lease will be for15 years from effective date and will terminate on the-fifteen yec;~r - . · 
anniversary. . · . · · · . . . .• · 

• There will be an option to negotiate a five year iease afterthe initial lease term is complete: . 
~ · .In lieu .of the first year's :lease. paymen( upon ·executiOn: Lfissee· shall. pay -~ _securi.ty_d§posit !2qu9] to _ .. · 

one year's rent. Lessee stiall then· have up to 18 ·months to complete construction of the rpilloop 
track. If completion occurs be,fore the i 81h month; yearly -rent payments shall commence on theJirst 
full month after completion of the loop track, If the-loop .track is not completed within 18 months,,yearly . . 
rents hall commence at the beginning of the 1 ~1h month. The security deposit shall be applied 'to the ~ · 
first.year's.rent and thereafter .be .payable on a yeariy basis and due by the 51h day ofthe month in 
which it is due. 

• On December 31 ;.2019 and on December 31,2024 the annual lease rate will be increased based on 
infiation, calculated by using the Novemb~r 20l4.- ~PI~w and the Novemb-er .2019 CPl-Wt _and-the 
November2024 CPI-w as.published by the U.S, Bureau of.Labor and Statistics. 

,. CWCP will be responsible for paying the leasehold excise tax assessed by the state during the lease . 
term. 

·• All parties will agree to permitted and prohibited uses to present to Council for approvaL 
·• The purchasers will have a five year option to purchase the land within or adjacent to the loop for 

$25,000 per acre. 
·• There will be a limited non-compete clause in place during the term of the lease where the city cannot 

or will not offer for sale or lease of property within or adjacent to the loop to ·third parties engaged in 
business in direct competition of CWCP or their partners. 

·• CWCP and its partners will maintain and manage the rail loop during the term ofthe lease. 
,. CWCP and its partners will submit to the city a maintenance plan and a rail operations· plan prior to 

closing . .Both parties need to agree to the maintenance and operations plan terms in order to close. 
·.• _ . Ib~re wjH be _a ''without cause" and "with cause" termination ~ection in the agreement in orger to 

prated the city from -b-reaches of contraCts as we lias other reasons·that may come up in the long term . . 
·• CWCP and its third parties will be held to city and state regulatory compliance rules related to 

. environmental, code, and other nuisance concerns. · · 
·• There will be a buyback provision in the contract that will give the city an option to purchase the rail 

improvements 'if the cify 'determines that they w601d like to terfT'inate the contract-without cause. If : 
there is a breach of contract and the breach is not remedied, the city will not compensate the 
purchasers for the rail loop. 

Land Purchase 
·• The proposed price for the land purchase will be approximately $675,000.00 ($22,500 per acre for 30 

acres). Commodities Plus is planning to build two office buildings, storage area, and a silo on this 
property for their bulk trans-loading business. 

·• There will be a limited "non-compete" clause for sales and lease for the area within the "Rail Loop . 
Interior''. 

• The city will stub utilities ten (1 0) feet into the property. This is part of our standard development 
practices. · 
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• . There is a reversionary clause within the purchase and sale agreement which will allow the city to 
repurchase the property if the purchasers fail to submit a building plan application for approv.al within .. 

. · six months, -cir·'do n6Hnitiate construction of the facility or .fail to build the loop track within 1.8 months. · · · .. ·· 

Financing Assistance 
• · CWCP cllid Commodities Plus are requesting ·the City's assistance for approximately 2,400 line9l . ft .. of .. ·. ,_ 

. roadway '.:improvements . froriL Battelle .Blvd. -:to· the .loop;;_,staff is researching .and preparing cost · - · 
estimate~ -to see if these proposed LRF iniptov.ernents are feasible. . ;: · .. 

Recommendation: 

Staff supports .Commodities Plus and Central Washington Corn Processors proposed )ease_, purchase f!nd . :: .· - , . 
financing request at the Horn Rapids Industrial Park for a proposed loop track, office buildi(lg!;J·, storage ancj . .. · 
silo with a positive recommendation . . _· 

Proposed. Motion: · · :. : ... ·-·. : . 

. . . . . . 

I move that the Economic Development Committee make a positive recommendation to the Richland City. 
Council to awthorize the proposed lease, purchase and financing request (dependent on staff cost 
estimates} at the Horn Rapids lndustri(]l Park for a proposed loop track, office buildings, storage and silo. 

PREPARED BY: ·Sally Mohr, RE Marketing Specialist 
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. _~ ' 

,_ . ; _, •· · MEMORANDUM 
· ·. RiC:hlartd · _____ _;,_.:.....;_ _ _....__~----'"---------'--..;..· .~: E __ ;C,,;-.on __ Q-:-m ... Jc_D:'-· $ __ v_el_o,_pm_· ..,..en_t_O_ffi_Jc_e 

. 91/?<41/~ 

._. ]g: _ . 
· · ·FROM: • 

DATE: 
. SUBJECT: 

Note: Dollar'amounts were generated 
. in August2013 imd have been 

. . ... ' . .· . ' . . . . ' ·. . modified as contract specific~tions 
.. ~~~~-~!r!!~. P~viLC?~f!l~_n_tC_gm'-ll))tt~e : · .: ha'le.been .re_s.olve_ct- SCM, · . - · · 
~6conomic p~velopment:Office t1/1412.D13 · . ... .. _, : .·: ~: 

August26, 2013 .. · 
American Rock Products, Repurchase of 20 Acre Property and Cancellation of Option .. 
and Mineral Extraction License Agreement - Horn Rapids Industrial Park 

·- ..... .. . . . . , .. , ·_ . . 
. ... . . --~-···· -,.. --- - . . ··· -· ...... , -~-. : .. - . -·· ... :· ~. .. - .. . . . . .... . ' - :·. _, ... . -· 

As part of the .Economic Dev~J~pment Committe~··s r~~ponsibility to review proposals of potential land sales 
an·d leases, the Economic. Development staff is asking for the EDC to review and provide a positive . 
recommendation to CounCil for the' proposed repurchase ofland, cancellation of option .and a mineral · . 
extraction license agreement with American Rock Products at the Horn Rapid Industrial Park (HRIP). 

Summary: 

In ApriL2004,the City and American Rock P~oducts (ARP)entered into a Purchase and Sale Agreement and .· 
closed on the purchase for _Elpproximately 20 acres in the Horn Rapids Industrial Park (shown on map as Parcel 
A). Simultaneous with the execution of the Purchase and Sale Agreement, the City and ARP also entered into 
an Option Agreement allowing ARP to purchase 5 acre increments of land south of Parcel A (shown in the map 
as Parcel 8). 

At this time, the City would like to buy back that same 20-acre· property from ARP and cancel ARP!s option on 
the adjacent property. ARP is willing to sell the purchased property back to the City and agrees to the 

·· .. .-;. /"" ... '·.:-

_ _______ __ g_a_o_cellation of its option in retumJor a mineral extraction agree_l]lent tq mim~ .. J~I.QQ~.f§1 _stgr.e_9!l_Q_!§XD.QYL . .-.~ .==-,~-- .. -~·ft·--~·-· 
aggregate materials from the Hom Rapids Industrial Park for a set period of time. 

This purchase and sale agreement with the option cancellation and the mineral extraction license agreement 
are tied to the Central Washington Com .Processors' proposed loop project. if the proposed loop project does . 
not move forWardOf6r any reason; n'eittier wiil .the buy:.b'atk agree'riient with the 'option cancellation rior'the' :' · ... 
mineral extraction license agreement. . . 

Purchase and Sale Agreement and Option Cancellation: 
. . . 

• The City will pay American Rock Products $270,875:27 for the repurchase of the 20 acre property that 
American Rock Product( same price ARP paid in 2004) and $20,000.00 for the cancellation of the · 
Option Agreemerit. · 

• This will allow the City to-move forward with the development of a proposed loop project 
encompassing ·parcel A, which in turn will allow for. more development of the Hom Rapids Industrial 
Park. 
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Mineral Extraction License Agreement: 
. - . . 

. • In addition, the City·agrees to enter i~to .a. Minerai Extractionticense Agreement to allow American .· 
Rock Products to conduct, at no further•charge from the City, the removal and processing a{ sand and .. · 
gravel and related activities: on the propertY' des2ribed a's Parcels A & 8, and portions of theland.within 
. the interior of and adjacenU6 the Rail L6op. · · . . · .-

• · ~RP will 'bg·all.owed to e_x!mQl,:prod.I)Ge; star~ t=md -r~rn9Y~ ~_ggYegate m~ter[?lsfor a two-ye~r pe,riod, •. 
:-' .... ,. \ .· 

Recommendation: 

Staff supports the City's proposal to,Jhe repurchase oflarid, cancellation of the optionagreementand.a . • 
.. mineral extraction license agreememtwith American Rock Produc:;_ts at the Horn BC:Jpid ln_dustrial Park. ·. ·: .. 

. . 

Proposed Motion: · 

I move that the EcOnomic Development ¢ommittee make a positive recommendation to the Richland City 
Council to auth6rize the repurchase of the20-acre parcel of land, the cancellation of the existing option .. 
agreement and entering into a mineral extraction license agreement with American Rock Pmducts at the 
Horn Rapid Industrial Park. 

. . 

PREPARED BY: Sally Mohr, RE Marketing Specialist: 
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- ~ - -·.: ·! . 

GROUND LEASE AGREEMENT 
BETWEEN 

. T-HE >·· · _:. 
CITY OF RICHLAND 

. . AND . . 
. . VVAS.HINGTON TRANSFER TERMINAL, LLC. 

( -:;· . ·. ~ . . . . . 

. This Agre~ment is .niade ,and entered into . b_y and between the ·CITY; .OF 
RICHLAND, a municipal corporation of the State of Washington, herein_after referred to . 
asllCity," and QENTRAL WASHINGTON TRANSFER _.,T:f;: RMINAL l.LC., a Delaware · ... · 
limited .liability company, hereinafter referred to ·as ' 'Le~~f~~~·- · . . . . .. . . ; . : . 

~. .·· ._ ·. ; . . : . :~:_.:._ :._ ~ .. ;df:?7~z_ .. ~~ . . 
W I T N E S S 1?1::~nJ •'co&""::.\ 

. -~ ,~~:..~-:- . '\;.:.~-
WHEREAS, the City of Richland has1i entified in its fQ_f.rg-term strategic plan the 

· desire to :develop ·industries served by rail riE!g'lf'~ . · ·: ·• . . ·-~-~~,;..!>- · . . · . . . . . : · . 
. . ·. .. . . _: .. ----~~ . . .. . . . . >~-~~~-~~ . . - . 

WHEREAS, the . Lessee desires tc:i enfet__.into an§~greement i'Ef9~ng a portion of 
industrial park to construct, maintain and oper.m~~a ca'lb loop track" an elh.fses ancillary to 
and dependent upon the rail ind ~~@.~-~-- · - .. t~~~~-- · · . . 

.. . . . . . . . . . ~~:_:-r2·.l,~ . . : '.:'?-~...... . . 

NOW, THEREFORE, in co~f(;j_e1lfiq_q~o:Of the J;~~n_ants and agreements herein ·. 

contained and the tez~~~~~nditi6n~~~redf~fi;i£~~~~es~~Lee as follows: 

. £,;"';.~7- _,-~""'- ·s.....,Er.TIO. ~~~ - ~4'-== 
(-~~~ . ·~~ . ~~:-;. ~~J.~·; J ~&~: 
·.::.~b-~ PREMISES TERMS-~AND RENEWAL 

-"'~"'! ... ~ .. "\. 1 .:--._ , -~-=-~L 

·1.1 P lJ!'lP~~~·:-Jhe Pf~f[lJ.~~i , :§Jr~~ ap~flj.Ul at~ly twenty-f~ve ~25) acres of lan.d for 
• • ·

7
"" .- .-, ~~!:=leop~-a~e~:afld'-"$~~~tce roae;:§t~e ·aRPF0Xtmate .loca,t1on 1s set-:-fE>rth. :b.~_@.lfl_-_C!~::.:-.::::.:·~-=::. --=·::.:::: ··~-

~-~E~f.ii bit A ana~sh~all be~t!Rplemented~.o~- as-built drawings upon completion of the · 
-~ . -, ~::- ~~ "'-..:.: .;::;:;--

Jf;ack. Thedwenty:ffiy~ (25)~c(es assumes eighty-four hundred (8,400) feet of rail · . 
loop)r;?ck and fifty (:S.Q-) feet'f[qlr:t the centerline of the track on both sides, labeled 

.. . as .A f:~~~J .C\§ .. wei! ~; ~.?...: Are~ \t depicted ~n Exhibit A. ~~e final .lea?e legal .. 

. descripfi'Gn-.. w ill b~. bas,e.~ on the aduallength of trac[ ·· 
. "'<s~;~:- jt;1 · . · · · · 

1.2 Inspection 6fi~rOP!W Lessee has inspected the Property and agrees to ·take 
the Property in ''it:~~r:esent condition. Lessee is relying on its own inspections of 
the Property to d8't'8 rmine whether to enter this Lease, and Lessee is not relying 
on any representation made by City, its employees or agents. The taking of 
possession by Lessee under this Lease shall be deemed conclusively to 
establish that the Property is In good . and satisfactory condition , a'nd Lessee 
accepts the Property . "as is," having had a full and complete opportunity to 
inspect the same. 

1.3 Effective Date. This Lease Agreement, . although executed on the date of 
signature of the second party, shall become effective fifteen (1 5) calendar days 
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after closing on the Purchase and Sale Agreement between the City of Richland 
and Washington Transfer Terminal, LLC for purchase of the 25 acres upon which 
the rail loop shall be constructed. In the event the City of Richland .and Central · 
Washington Transfer Terminal fail to close on the Purchase and Sale Agreement .. . · .. .. 
refel'enced.· herein, -this · Lease Agreement shall terminate, and the parties shalL .. :, 

. have. no obliga'tion-s• here·under.. . ., ~. 

1.4 · Term. The .per.mission .herein gr'cmted to the-Lessee shall be.:for a.period_ of .. . . . . 
.. fifteen (15} years from · the : effective~ date as· determined under Section ·1 .. 3 above; · ,. 

-and shall cease -ahd terminate· at 11:5.9 .. p.m. ·on./!_[:1-~ fifteen-year anniversary of .. -·· .· 
the effective. date. : ·.. · . . · . · L::~)~c;= · · . ... - · .. ·. · .. .... . 

-.· , ·. · -. -· ------ . · . . - -Al~-~~~ . 
1.5 RenewaL Upon application of the Lessee 1;~J]_Wpr;_:§~l.¢ed that the. Lessee· is not in 

uncured breach of this Agreement, the ,G:Lty..,arid Le·sse.e shall negotiate a renewal 
of this lease in increments of additlqn;ii ·five (5) . ye~r"~"terms. Negotiations .for 

·extensic:iri Df this Lease Agre~m e:.f't~hall commence·,_ITI?2.,n written request of ­
Lessee given to City no later than ~s:~~~( 6) months prior to '<i:tfe:.,end of each lease 
term: '7:'·' · ,-~ -.~-

. . . . d~ . . . -~--=--~-./~~jJ . . ·.:--r.;£ -
1.6 Expiration. If, upon the e]fg~oJ the initial fiftt~~f((15) year term, a r enewal is· not 

successfully negotiated, tfiT~\!iei!~e_ shall t~rrrunate and be subject to . Section 
5.2(b) of this Agreement \.i[-~ . ~>~>~ · . ~-:~{:;_ · 

. . . . . . . \(~~- . -~!;.~~;. \.:z:~_=-:. -

·1.7 - ~~~se Rat.e:J~~1t-.p3te for1~ PreJi:]~~~~ri~a in Section 1:1 during .the 
mrtJal term oJ__Jirs Agree-ment shaJI-!§..~~§&JBOO (tiXi~Jtl]ousand) per ac;;re (calculated 
at $25,000 lari-d_)/alue x{-.(!.08 rent~rc?._te = $2,ooo ·-per acre) paid in twelve (12) 
equal monthly i~tgllmed~~}as follows·:~::,~ . . . 

~;~.:.:""' . 't":~,~i?.t~;:_1:::, . """'>¥_;_.~ 
.. ~ - ~"-~,~-~~·- -~~= -==-'l.f~®n:re~Cl::J ti ef!--'0f;:;iJ!is - lease::;,tJ3 ~~e·r@_eAt, -:lesse e-com m its::to~paY--:a-::S:eeur~ty-:.--: .:::-...-::.~::-. :: -:-:.-::.-:-:--:--:: _ 

f{!1Cl eposit eqq~J.Jo on~~ear's ~frP.Ius applicable leasehold excise tax. This .. 
~--,;.~eposit shafl~ewaid~ ~f.1~.ije u of the first year's monthly lease payments, and 

"'~@.a ll be delivere:a~"to th~f~C:it¥ no later than ten (1 0) business days after the 
~~ ... - "'\,;· ...... - "", '..::.1 • 

~ff~~tl\',e da}.e. otJe}%Agreen:rem ~s _defiQe,d _ inS~ction :1.3 aboye,; Jhere~fte~. 
. monti;ijy__.,.rent paym~DJS on the annual amount due shall commence on erth,er: .-. 

1) the - ~~~_ill_ning 2Ji~~e 19th month after the effective date of this Agreement 
·· (the month'~gf signrng counts as month one); or 2) the first full month post-

• ·;r;.- -.A!_ • .. :,. 

completion bf~:th.:g;loop track, whichever occurs earlier. The security deposit 
· shall be applietP'to the first year's rent, and all rent payments thereafter shall .. 

be paid on a m·onthly basis and due by 1600 hours (4:00 p.m.) on the. 5th day 
of the month in which it is due. If the 5th day of the month falls on a weekend 
or holiday, Lessee's rent payment is due the first business day after the 5th 
when the City of Richland is open to-the public for business transactions. 

2. On December 31, 2019 and December 31 , 2024, respectively, the annual 
lease rate will increase based on inflation, calculated by using the November 
2014 CPI-W, the November 2019 CPI-W, and the November 2024 CPI-W as 
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published by the U.S. Bureau of Labor and Statistics . This is calculated .. by 
taking the current rent and multiplying as follows: [1 + (CPI -W 2019.- CP.J.,W 

.2014)/CPJ.,.W 2014] for -the rent increase effective January 1, 2020, and [1+ 
·- CPI-W 2024 - CPI-W .2019)/CPI-W 2019)] for the rent increase effective 

January 1,.2025.: . · · · .. -. • - · 

3. Leasehold Excise Tax. In addition to the rent amount as identified .-and . 
·- -. · ... _, _.calculated :·.abOVe;--Lessee iS-:a··lsCY -.r8quff6d ·.to.- pay.·: :_ t(r .the ·ci~y _Q-f. -Ri.Chi~liC( __ ·_-.-
.·, ._ leasehold ·:exCise tax as ·.assessed •by. the Washington State Department ~of . · - ·. 

-Revenue pursuant to RCW 82.29A, or as · heceC1fter amended. The City-shall. 
calculate and notify Lessee of its monthly eg.x~fl'ttax obligation, which shalL be . 
pillg _!?ir:rnJJlca.ne91J§lY 'vVJth _L._~s-~f:le_'s rnQomii~Tlt o_b~g~JJ.Q.Q. Cit~ so?Jl : remit . --
Lessee's .monthly leasehold excisetax ;.tcrL!he·~~~hington State Departrnent of: .. :. ·;: · . . .... 
Revenue on Lessee's behaltThe 20~t3"'1easehoTa"ftax rate is 12.84% of taxable 
rent; Lessee _shall pay each year .• ~~r:.,;che~ curren(~a· tJsted rate for the year In .. 

: which payment is-made. · /'~ ~ ~- · · '' ::r.:.·_ .. 
. . ......... _ ~ ·. ·. :-- ·.·. 

~J-'-_1..:)'- ~:::-~'4·;; 

4. Late Payments; Any rent or leasehold_ excisej ax paymen ::(lot paid within ten 
~~--~- A~~:t~ ~~ ~ - -

(1 0) days of the due date shall accrue't i nt~liest on the unpa i.a-~amount at the 
-: rate of one and one-h~It.fter¢_ent of'the r-at~1payment for each month or portion 
· of month by which the P:a'Jm'Et1:l1~i_s delaye&\~?~ ... ·. 
. . . . . . . . '!;7,.~-- ~-~~,...'--"* . "'~"ftik. 

·1.8 Permitted Uses . The Lesseft--shaW use the 'P.t§rp ises ·for the purpose of · 
re.ceiving ; s~~""j_i§fld trans!'Lo_§lding :~~f~~~~jLcars ~:ti:olding products . listed in 
Exhibit B . .l~J~terage"a~l handliri§~-.f)!{~feriafs~~I meet code requirements .as 
established Tfi{~t]l§ Richlci f@_ Municip~l"&cide. ~ · 

~:~... 14:~. ,. 't~"~~, 
1.9 PrqJJ.lB!!~fi -. .Uses-f§Ct)Q;H:e::SB_g,_?.~hall 'fu'Q! use the Premises ·for the purpose -of 

c ~,~~,,.-~-c·-- c -., ,.7
_, -- :}~~i~fl§f~~}_~:~!.~9:r~:St~l~~c.:e f:1r~~.i~a ei£i:rg :--CJf-=raH- ears-•holding - pmduets-iis.te.el-j~=---=:..--:. _·:.::~:::~.::.-.-. _ 

..,{S;d1rbrt C. ·~:;r,'"'. ~~,. ·· -.' ,r_; 
""~~;~ - -- ··.,,'*c:-- ,:;-.7:~;:; -~ . 

1.10 Us~~i~equiring CitJ~~ppro~ifL,~ For uses not identified in 'Exhibits B . and C as -· 
_ incotpGJ]§~d by refe~r-~~ns:e in Sections ~ .. 6 and. 1 . 7 herein, Les?ee:_schall submi.t a _ 

written ''ie·qi,J est to t~ City's Economic Development Manager . requesting . 
authorizatTe>~!;f9.r the ~i~. Upon receipt, City staff shall review the proposed . use, -· 
and may at1tbocize( ;30;i emporary, one-time thirty (30) day approval for the . 
transport and/or;;.SQJage of said use, or the City may deny Lessee'.s request. 
Either decision resfs- within the City's sole discretion . Any request by Lessee to • 
permanently expand· the uses allowed under Exhibit B of this Agreement-·must be · 
submitted in writing to the City's Economic Development Manager and presented 
to Council for approval. · 
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SECTION2· . 
TRACK CONSTRUCTION, MAINTENANCE, RIGHTS, FEES & OPTION . 

2.1 . Purchase Option. For a period ·of five (5) years after completion of rai.IJoop t r.ack · 
infrastructure, lessee .shall have an option to purchase real property.located . 
within the rail loop track at a price of $25,000 per acre. Thereafter, the purchase' 
gri<:;_e !:;hE!II · be :neggtla!_ed in · gqo_d ~aith ~9._§s~_sl .LI.I22~- - QitY .. !J.~tings f_or: . sim_i_~ar)y- .· 

·:. situate·d ; property~::'iA:pproval . of::·. any · purchase ·duringJhe Option . .period :sh.all .:bE;J : · 
_,· __ . 

·· subJect to··the:- City's approval of the. irite"hded use oL:the property, and shall also · :· . · . . . ,, ·1,;' : · 

be slibj"ect.to a reversionary clause in ·.the eVent,.,-the. property is not·developed 
.· . consistent with 'the intended ·use -orCity-pmscrib~ctconstruction schedules. · 

. . . . . . . . . . . . . . . . . : ... > . . . . ·. . /.;A:{·~-~~r . . . . . . . 

. 2.2 · · Umited · Non ~Gonipete:· . ;.During the .term;fQ't·)iis; jnitiaLLease, ~ :the City .. shall: n.ot 
offer"f6r sale::orlease property within the · loop;-trad01o~ttl ird parties engaged in the 
business of-shipping or : trans-loading~pmmodities . c.tS.8:9;~fbr animal feed. Exhibit 
D identifies the properties to wbich·iliJs; limited non,.compe.te applies: This limited - · 
non-compete shall expire after the1rr1fial15-year term. --~:~""'· ··. · · .· 

--~.z~~~J. . . .41£ "''5'; ~ 
· 2.3 ·option to Purchase Remaining lnh~li9r. P4oJ>-:-erty. Once a.~yelopment has 

~~~... .{.:",.._~ ~~ .... -,..- "..:..---'?' 

occurred on no fewer th~pi+~j~!Y (60)" ad:E~§~ef . the interior raW-l oop property,· · 
Lessee shall have the opti'~fite~\wJhe remairnum interior property within the ·rail . 
loop, as well as the land und~I~ingtttteJ_2op that:~~.tl:l e subject of this .Lease. This • 
option shall be SE?parately. neggtiated"' ti'et\Yeewthe ~~~ cties upon written notice by 
Lessee of Le,?~(~JsilQ.~~~Uo ex'E:f~£te the~to~fo~""jg puf..Qh ase. For purposes of this . 
section, ·de:@l9f>menH i:s}.Q.efined §'1;-.:.~.JJYi!Cal impJ~~ements built on the property 
(e.g. , develap'iTI.~.Jl t stora:g"§. space o'i[~gjJ ITd ings). . 

- ~~..;.~ ,- ~-t ~~:t:. 

.. :i ·_ .... -· .· 

· .2.4 LORP.;~r~l Mar~~~p.~; :n-~.;:J~ ity m~.Y.::~ market for lease or sale the property 

-~--~ - -- -·- o-,--, ~E1~.,.<jjl.~";~~*;;:."""*~ttedAe-limilatiens set - forth.itb£eeli<ID=~---- ---=· ~. 

2.5 Tra ck-!.,Rights andJC:barge~~uring :the term of this Lease, unless otherwise 
agrek~4~~ : wr,itiqg by - ~~~, Pprti~t,~L,~s~ee_ s.hall be respoqsible for scheduling_ and . 
use of th~t.f§! Ck by Le~§~e and any third parties subject to a Rail Operations Plan ·:-
that includ~~tj:) e follo~jpg : • · . · · 

·.t-~,.~ ~-~r, . . . 

1 . .Lessee . sh ~IT~~0_y~~ tariffs for use of the loop track which shall be. approved 
by the City. Th·e~~ariffs may have yearly escalators based upon the Consumer 
Price Index ("CPI") for King County, ·washington. 

2. Lessee shall establish . hours· of operafio·n . and operational details for · third 
party users. The final Rail Operations Plan shall be submitted no later than 
sixty (60) business days prior to commencement of the use of the rail loop 
track. Lessee is required to obtain City approval of the final Rail Operations 
Plan no later than fifteen (15) days prior to use of the loop track. Upon 
approval, the final Rail Operations Plan shall become Exhibit E of this 
Agreement. If a draft and final Rail Operations Plan is not agreed upon by 
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.. :' .. 

;. _ . 

.} ,· 

both Parties by said dates, this Agreement shall terminate unless an -
extension,:is mutually agreed upon in writing . 

·3. Lessee,, qr its age~ts or (3Ssigns, ~hall perfqrm maintenance on the loop .track, · · 
. ar_'all times' riia'intaining the Pr~mises cih,d LE3SSee's improvements in a Glean .. • 
:and .sale Cohdition ::and in· 'good repair 8'h¢l ' op~rating condition iri accordance · 
· ~ith . i 'r\¢~.rsfry's_f<:mdards.-The rail loop ~rack and · rail leads shall be maintained _ 
to 'fHe .. standards .tlesCr%ed -in ~xhibit F" herein, ·referred to -as the Rail• Track ., . 

: - ~a)Ht~r\~09.?, st~~daid's : : ·. · , - · :."· -· ·_ ·. · · ·- -· - <,< : 
A. ·Neither Lessee, ,npr ar:w third party, . shall .Litili~y the lqop t~ack for stor9ge .of _ 

. _.-rail c(3rs .. All __ e.ntitie$ rnust trans-load . in -);:ltcprdance with the applicable 
_qemurrage time.s,chedules detailed in the J(rii11ffiail Operations Plan. · · · 
-·-· ------ --- --- -- ----- -- ....... --------- .. .t=~--"'~----- .. ·.. . - . · · 

' 5. '- thE;;-- tesse'e ·sh~h - allow'BNSF "Ftai1Way <.~~a'ifti1f'ful_n ion 'PaCific Railroaa; '6r-their , --~ 
_ ·- a~ents, ·to ·deliver train~ direc~ly to~~'l:.es~ee -~~~!?r . tbi~g ~artie~ · u.sing - th~ 

· rarl _lodp track so long as tarrff$4r~~·pard rn accor.Et€1nce wrth the frllal Harl 
· · · ?perations Plan. · · . · · · (~~::;· · ·- -{;~~~!'- ·_ _ .. _ 

6. Lessee and City are each authoriz~fJ.!o gran~ccess to tlliffi:~!? arties for use of 

the rail.looptrack. _. _ i~-" _ • ~:::_~~.lJW . . "~~ _ . _· . -
· 7. -Lessee agrees to keep:'f6e"'Tii il loop tracK,'lclea r when not in use by a unit train . 

in order to allow othert~1r~1Whi~~:_:to exer€i~~access rights. - - · 
. . . .: . . . ~ . . . .. . :...~:~... . . --;. "~;_- ~ .... - . . . : . ""-·-.... ~..:..:..;::-- : . . 

8. Unqer . rio~jrcunist,ance sfia!J;Lessei \ y_§_e the :ciftvye Tracks for the _stor(3ge 

.of.rail ca£1~~~-,- . .. · "~~- : A~.> ._ ~~:ts · · 
9 . .Lessee .s8alf· complif~with all <:ai_!y_;~f~t-e , . -~e_deral codes, and shall be .in . 

. ..... ~ -.,.~<-!'l. '\.; -.:~_Y'=o """:;'" -..;;~......_. 

- compliarfoeft-with rel2ftion to nois~_,·:""d ust , and o·dor, and other regulations not - · 

•." . • ! I 

specified het®f:b 1_;:.__ ·~~):._ 

"'~~ ~· "-~" 2 ;& ~;;~1~~;~~~-.~?;~_', ~?;~'cc•=-=~~~' ·. · - '· c=~==-o~cc= '~~''" . _. 

--;~-~Jlessee Consfr:tlction. '::~No constr-uction activities shall occur until an 
-- ·a]:tborized City~'r~p!eseni:~hve has issued a Notice to Proceed (NTP). 

. .-..,..~ .. :-:- . . . '( ~-=-~-~ . ·;_,: --~ . 
·2 :- Rarl~oop ;Track\:~he Lessee shall, within eight~en-(1'8) months cof. the 

. effediV.Etiqate ohH:ts,:Lease, construct and build an operational rail loop track 
on the Pr~r:n,ises;..:~J[essee's sole cost and expense, as generally shown on 
Exhibit A (''B.~al(~QDP Track".) . At a minimum, the Rail Loop Track must meet 
FRA Class w··tfij.lroad guid~lines and be approved for unit train operation by 

· BNSF Railway and Union Pacific Railroad. · · 

3._ Additional Track and Minimum Standards. Lessee shall, within twelve (12) 
. months of the $ffective date of this Lease, construct and build rail tracks -
- conrieding the City's rail line to the rail lo-op track, at Lessee's sole cost and 

expense, as also generally shown on Exhibit A ("Rail Wye Tracks"). The Rail 
Wye Tracks will be located on City and Port property. At a minimum, the Rail 
Wye Tracks must meet FRA Class II railroad guidelines and be approved for 
unit train operation by BNSF Railway and Union Pacific Railroad . 
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4. Service Road; Lessee shall, within twelv€H12) months .of the effective date of 
tfiis Lease, COQStruct and build an operational road along the perimeter otthe 
Rail Loop Track and along the Rail Wy~ Jracks, ·at Lessee's sole cost a11d · 
expe.nse ("S~rvice Road"). The .Servibe Road must be . capable ·. of 

. ac~orrm)odating service inspections of fa'n ca/s .and unit trains, as w.ell as .. ' 
provide emergellGY .vehiyle" access to the interJor ·of the rail loop. The . Serv,ice . 

. - .· Ro~d · m!Jst~be: in ·compliarjce with Gity· oodes -'and · FJermitting , Rail . operations 
shall not-occufDritii'ser'Vice ro.~ds arecoh~'tfocted and in place. . . . .. . 

· 5 . . Site Plans. Constr.uction of 'the rail loop is subject to approval of the . City's ·· : 
· · : pl?nning pro.cess. Failure to receive tt-i.e pr9·p~{~~provals through the building 

. a~Riic.ation · 1xocess will result in thy's "' te-(rt.lfnation of this Lease without 
penalt§. :; r:_e-$·8·~~ :sTialf-~8 '"'~e-8Porisl5Te - '!GiP§-Yi3a·r and obt~in cill --ne~essar-y 
p~tiTiih~ for t~:sset~~initiati:id : irnprovem·e@'t~~-~ ·' -~~~ · · · ··•· ·. 

6. Insurance . Requirements . of · co~c;~~sJS~b:'7rlr:acts. Lessee·~ .. is .solely < 
. . responsible for· determining th~d~i9rance coverage~~~. limits required. for all . . ·. 

contractors or subcontractors 1~\{Qlved in construction1e0j._the . improvements 
contemplated under this Lease -1\'gr~ement,~yvhich defe~1~ation shall be 
made in accordance with reasonable~and [:iru]e"'ilt business 'pJ<c:.rctices. . . · .. 

· tf:-!.~~ ·. · · . ~~~~--r~~- . v~·. . 
7. Protection of ·rroperty-;ifom~Gonstructioil -~15fens. L.essee shall not permit any · · 

·mechanics', matefialnieti_~, cfq_r,)t r~actors' or~S:B I;:>contractors' liens ·arising from 
any work or irriprovenienf\P..e lform~a,.Qy orfof2b~ssee to . be enforced . against . 
the .Premise~,:;.-@.P.w.ever it :m}y arise~'i;e~see ffi"~. : withhold payment of any . 
claim in p9t-fue~'tfoo~.yvith a ~~G.d ·fait~2~1~but~ ov'~( an obligation to ·pay, so 
long as .~W!S p'rop'e@!interest~a-~UBf jeopaFOized. Lessee" shall defend and 
indemnif} 7':.lli' ag~iri$I all liab'ffti:fland loss of arw type arising out of the 

c~~$uction ~~~~JJ~~-~ts on {~~""Property ?Y Lessee. Un~ess caused by 
--- -----~· .. __ _ ... ---.-· ::f;!tJ~~!S;,a~g.ents~~r::_cQnfracto,,f-q,,_ Les~~~~- _s.b_a.l.LrelnJPLJrse Jhe CltY.fQL_clii .. §JJtJll ... _ "··-- ·-·· 
-------·--- -----· ----·· ·· A~~ard-~acq~f:~g 'to-~~}2!spar~gtc=:~~~fogetfier--·wiur--me---city's- reEfson-a:Bie - -- ·--·- ---------

· :,;~:, attorney's fees<and cos'ts plus mter.e-st on those sums at the legal rate. 

·~r~~~~ · . :,~l~E- ~~:tl~, . . 
2.7 .Rigfitfft::hMine, Mine~a!~Licens~jiAm_erican .R.ock.Products, During the term .. . 

of the l;~~;;e, Lessee~~hall'" allow "America-n- Rock Products (ARP) the exclusive . 
right to rhl r.l~~~.process;f~~move and store aggregate materials. ARP shall not use 
the License~t~.c::_atio.o~1or any other purp'ose without the written consent of .the . 
City. Jhe City sh§!ft8of use the License Location, nor grant any other party the 

. right to use the tl.mense Location, for any other purpose without the express . · 
written ccinsehtof ARP. Upon Lessee's commencement of construction of the 
railroad spur and loop, the . City shall send .ARP written notice that ARP's 
exclusive right to mine, process, store and remove aggregate materials from the 
License Location . shall now be limited to · two (2) years from date of the City's 
writteri notice, or until such time as ARP gives notice to the City of its intent to 
cease mining operations and thereafter . completes its reclamation obligations, 
whichever occurs first. Neither Lessee, nor Lessee's agents or assigns , shall 
. interfere with ARP's ability to mine, process, remove or store aggregate materials 
from the License Location, and shall, to the extent practicable, prevent, minimize 
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and/or remove physical obstacles to. ARP's mining operation caused by the :rail · 
loop construction . . 

· 2.8 P~rtqrmim~~ and· Maintenance .Bond. Lessee shall proVide :the City · with q. ·_. · . ,. . . .·: .. 
performante bohd, .orother agreed form of security in an amount not less ..than.the ·' . .. 
·annual rent Linder the leai:ie t imes fifteen (15) years, which is equal to theJotaLvalue .• · 

·. qf t~is\:l;~_?~·e(Agi'e_~f!IehL _L~ssee 'or ~ its· :priEia_ry con~r~ctor s~all al_e_o . p[9~ide C! ··" · .· -• ..... . 
· construction · borid ~ in iah amount of hot less than four million five hundred thousc;~_nd · 
· cjollars (4.5 .. millio.nk\1\fhich Js equa..l to th.e value . of all improvements cont~mplated . . . .. 
unq~~ this L:ease . Agr~emeQt. Each 9.ond sh.a!l: b~~Et~~cuted o~ form~ provided: by . . .. . 
the C1ty, and ,must be 1ssued by a company reg1~t?.r:erNo do bus1ness 1n the State of . 
~~i~i~QtDh. . . . . .· . . . ~_,;~, . . , . . 

2.9 Appr,oval Process. In connection witl;l_.J:e5see 's~fhprovements, the.· City may · 
im!}Cis-e-:"J·eason~ble requirements 6njif~ssee·~·and on~p_erators, contractort--·and 
agents · performing work .for >the :.<J.IB-ssee, includirig ,~Ql1t .. not limited to.-, the . . : 
requirement to' submit riames or ·f/rgposed contractor(s)'?': P._r.oposed plans and · • 
sp-ecifications is such detail as is' deH·erFii ined ne~cessary bt .n·g. City, ·a si_te~use . · · 
plan ;· an erosion/sediment~_gontrol plarf;~~ng (efpvfronmerital t &Xtrols. The City · 

. shall ha:ve thirl;y (30) day~fi:g~}be s!,Jt;>missiel:ii 0f required inforrn~tron ,to approve · . 
or disapprove the · propose"Q_~f.~;~ _or to appr.QN'~ the proposed work subjeJ;t to -· 
certain conditions. Lessee .sha ii.Pf.ovra:e-li as-builf'~_(h:-awings to the City within thirty : · 

• • . . .:. • . . • -~.:-;.."'- • ~~t.-"-~ • ".q ~ · ... 

(30) days after Q.OJJJ_pJetion of:.J.$ey wdfJ<;~rus appioJY"-aJ process is in addition to 
any permitti~~fJf~~~a!ory ·prot~§-'~ to .Yv.'~:@]:Jh~, c_ity':.IijBy be a party. . . · · . _· 
. -·· . -- ($~¥~- . . ~~-~~s~- . .. ~~\.&{:~::- - .-·· =~~&- - -

2.10 Joint Rail A'cc':ess. No ~t:fction shaii JI:Ye~aken by lessee to restrict the fair, equal , . 
and competitl~?~j_~i_n t u~~[or access"F p portunity of the BNSF Railway or the . 

... . . .. . . LJ~~~~~~~ J~£iHF?~~~6J:dQ~J:&~.ge~~~~- oper<?_t~ on the premises ~itb __ t_he_~ ~ - _ _ _ ___ _ __ ... 
------·- - ... ---- . -.~~wprne~t~~~~~~p~~~c~::------- ~~(fs~!'f.~~- --- . - ---- . ---·-· --- ------------------- -------- --------- ---

2.11 ·-crw~ lnspectioris.~.~joint {inspection by the City and Lessee of the Premises .and 
Le"'s~'?e~s improvements shcll l i..b& performed annually each September during the 

... ~~a.S.e~_{m . at ari a![(~_ed-u~ob" reas~nabl~ .. tlrne, .to _assessJ h.e c~mqi_tion:.:.Qf .the. 
entire ~~.ELU:J ises · aricFi!-essee's ·improvements, including the environmental ·· 
condltion ,-.z..a(ia_ to do~PQ]ent any necessary maintenance and repairs. The joint 
inspection sil ai[~be ·derG1hnented in writing by the City, and shall include a list of all 

·~ _,£;-..:..:..J. . .. 

necessary main~~~]nce and repairs to the Premises and improvements as 
agreed by the parties during the joint inspection. A copy of the joint inspection­
report produced by the City shall be provided to Lessee within thirty (30 ) 
days . after . completion of the joint ·inspection. Lessee shall expeditiously 
correct alf condition deficienCies identified in . the joint inspection report to the 
satisfaction of the City._ 

2.12 Monthly · Reporting. ·Beginning the secohd full month that the rail loop is 
operational , Lessee shall provide a monthly report to the City summariz ing all rail 
activity and rail car counts (volumes) on the Premises during th e preceding 
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month. · This report shall, at a minimum, show the number of rail cars · broken · 
down by railroad, as well as rail content handled on the Premises . Lessee .shall 
immediately notify the City of all emergencies, accidents, and incidents :occurring .· 
on ":the Pre111ises, and shall contact ·emergency responders when war rant13d :by ... · · 

·. the Circumstances of any such emergency, acCident or incident. · :· ... '· 
. :: .r :·: . 

. 2.13· CityDbligations.· :The City shall be obligated to perform the following: ::'~·- . · ' ,, · · · .) . ... . 

1. Acquire an access/easement ·to City . property for the purpose of Le.sse_e's .~ 
. construction ofthe Rail WyeTracks. ·· · ~-· · /;!. 

2 . . The City reserve~ the_ right to:'add rai'Lswitcla,g~~J~d _associated rail ttackage to 
· the Rail Loop Track to· tie third -party railt:~P~ into the Rail Loop TraGk-; the 
Rail Wye, or any other trackageJ~be "'Ci~Y. .. may construct new rail . 

· . j pfrastn.itture_,_in91uding new rail,)tracl<s; · oo __ J~~~ Premises, provided the ... 
. , ~ Cghs~ructjqn . or existeh9e of·stk!f:·ij,IJfrastrOcture dtr~'s :; n ot materially interfere . · 

• with. Les-see's operations~ il~~ . . -·. -.. ,,,,} __ . . . . . . 
. . .. . . . . - '~~ ... ·- ··-

£1;. 
. .. SECTION ;s_ £iii .. 
;r~ .. _--;_....--.4'~--'" ·--

ST>:;A:NBARD CONE>J[ ICD.NS 
,~::1.:)·:· . ~-·· . ., ~;:~~~~ . _· 

3.1 • Anti :oiscrimination . . · Less§~-~- s ~~::Qot . discrf(i1~te .. against .any · pe,rson ' . or · 
persons because of race, relig t!;>n., color.,~.§e~, nationahorigin , or sexual orientation 
in.the Gonduct<efut_S]o~_~ration h'eEe_under. :~~S";; --~~, · · · · . 

~~~r .. _ -· ';:.---1~~ 1lA~4i~:;' ·:-- --,.:~·:~"~ 
3.2 Assignmenl~.\£~"'(he · perq,1ssion ti~tiD:fl_o- granted~shall not be assignable or 

transferable by~g~ratiogtr~j law, nor~fl C?II the Lessee assign , transfer, mortgage, 
pledg§~r.,.,~ncurilfi~r;~tt:r~;si~~Qr anYtstructure or thing erected, constructed or 

-::-_ .. . 

. . .... .. -A'-~=-~~::~- - .... - -'-::-·--=-· - --~...., -· . -----"" ... , . .. - .. . . -- ------- .. ··--
-- -- -- ·-- --- - - - ---·- ---- - w.~m_tal ne-€!,~X~!he-Gee:~.e:,e - purs~tJYS-th~_;permlssJon-hereu:J -9ranted, .excepLw1tfi -- __ . _____ __ __ .. 

;~~~)prior. writte_r:i~ ;..,?nse'n!~~t the City~~gtwithstanding the above, any easements 
·granted shall ruii:With the~~n:~perty. . 

"-~~h,,._ .. ~~i07 ~~-~~-
3.3 . GP.ptr?f.!Lng . Off.ic;.e r_;.t}!.h~ · Ec_gn()rnic pey.elopmen.t . M~n§ger- for · t~-~ -City of: ­

RichlanB.tn_r.his/her de§i9nated representative shall be the contracting officer who' 
... ---~ l ' 

shall · act as~the ag!tot~ of the City .under this Agreement. Lessee shall be 
responsible fo f:;,Q otif, Jq~phe City of a current contact person for the Lessee in the 
event of an em·e-ige.n·qy. · · . · · 

-~----... ':,:--l! 

3.4 Emergency.Services. The Lessee shall coordinate with the City of Richland Fire 
Department in all matters concerning fire safety and emergency vehicle access . 
City reserves the right at all times and witho.ut notice to access the Premises for 
emergency services. 

3.5 Indemnification/Hold Harmless. Lessee shall defend, indemnify and hold 
harmless the City, its officers, officials, employees and volunteers from and 
against any and all claims, suits, actions, or liabilities for injury. or death of any 
person, or for loss or damage to property, which arises out of Lessee's, or its 
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contractor's or subcontractor's use of premises, or from any activity, work or thing 
done, permitted , or suffered by the Lessee .in :or about the Premises, except only 
such injury or damage as shall have ·been occasioned by the sole negligence of 
the City.·. · •· · 

(a) · In enforcing this obligation , Lessee shall also bear sole responsibility for . · 
"":-:· ,~ :·.- ·'-·: ·-: ·~·--·-·. --· -·· -· ~-aii-'-Jo.~se~OJ-::daniages""ar:ising ·-from the ·operation of the rail loop track, ·· 

including: 

(b) 

1. The 2ohditio.n, . u.se, 'dc.cupancy, rep air, or maintenance of the 

Premis~~ - · · _ . . . _ . . _. . . Y-~f;,~ 
2. , Less~e;';s . no.n-:obseryance ·_ or.(~qn-performance of any law, 

ordip~rice, or . regulatiOn · <=iRP@.Ei,l:5[~~o . the rail loop track or the 
Premises. · "<.:~~<-· ""'.Z,~ 

. . .· . ,'!~~ . . -.. ... .. ;,;"";-~.-; 

·3. Wilifwl.o~ n~gligent .ac~11dmissions of fh~~~-~s~·e. . 

4. Costs incurred by C£i{~~ Lessor in obtainiA@;~ possession of the 
Premises after default 'B~~b.e Lessee_ ··~·t=, _ 

5. ·.Costs · incurr.&d. by the L~~~_qr ... ~~.:~ surrenderlri~;~1?.ossession · or 
. .. . . . • " <.t' "·· ""' . - " •• 

·· early terminaf[qn~:of. the term o~iljis Lease by Lessee ~ 
. . . . ·_ ·"'\'2:.~ ~~~-! ~~ . . ~~~ :.::~ 
· 6. Enforcer:nent d'!,~ r}y~c-~~~nants .i ~-~!-~ is Agreement. This includes; 

without limitatiof\~~!lY. lra~ljt;y __ for in)ufYto the person or property of 
. ~~e.~;, ~; its agents¥qfficersjeljR!qyee5;,-cQr) nvitees. 
A4~~~'-"~i=.:'<~ --:,,@, Af:i}~~i-:-:.. . --~- . 

Lesd~i'iYvaives ~'Eii(claims . ~gafn-hl;:City :fo r~clamages for loss of business, 
damage;!?. ~qui"pr]€.!l t used irrni upon or about the Premises, or for injury . 
Jg Lessee;J~ill> _'§e[ljs-,~. office'i:s\ employees, invitees in or about the 

:. , ., :· ... · 

~ -· - -"'J.-'1>.,.._ ..;..¥' _ .. ,..,. __ _,_ '-""" 

. _ "'.2;:: ·~.ffl:ilise§..:.:Qr~r.m:E~n~¢]3 Eise grisi[!'g __ §.L9.1JY-_tlTD.E?. fQC ~flY. .r~a:?.QD •.. C?!h:~?.r11:@D.::::.=_:-~~- =---~~~~ ~~~- ~ ­
(tg{;;-- for-.CitY~3~=? 1e ne:Jj]~en9e ·a{~4J{tim isconduct. 
'~t~·':.,. -~~~·:~~- '~.ti?:~ .. !-_ . ~._-

(cV-;;~Should a co~~ of comp.etent jurisdiction determine that this Agreement is 
.;_··~:~~y.bject to.HG\[Y.A .24. 1'1;5~ <then, in the .event of liability for damages arising ,, .. 

""owt=-..of~bo'dily 1i]ury · to .··persons 6r damages to property caused by·· ,or ·· 
. restlJ!tGS from ~~ concurrent negligence of Lessee and the City, its 
office1s~"Qffici alf;;,.-.8 mployees, -and- volunteers,- Lessee's . liability hereunder-­
shall be:i.._;q8 fY:"jo the extent of the Lessee's negligence. It is further 
specifically·~rid expressly understood that the indemnification provided 
herein constitutes .the Lessee's waiver of immunity under Industrial 
Insurance, Title 51 RCW,solely for the purposes of this indemnification. 
This waiver has been mutually negotiated by the parties. The provisions of 
this section shall sur-Vive the expiration or termination of this Agreement. 

3.6 Insurance. Lessee shall procure and maintain fo~ the duration of this Agreement 
insurance against claims for injuries to persons or damage to property which may 
arise from or in connection with Lessee 's operation and the use of the leased 
Premises. Additionally, the City shall require any thi rd party lessees or lot owners 
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to . acquire property and · casualty insurance . naming Lessee as an. additional 
insured and requiring a .certificate of insurance naming Lessee as an. ad.dition.aJ, · 
insured ... : · ·· · · . . : . . . . . 

. (a) · No Limitation. Lessee's maintenance of insurance as required by the .. 
:Agreement.shall.not he construed to .limit .the ·liability of the Lessee toJoe ... . 

. < :coverage::"provided by .:such insurance, · or otherwise limit . the City1s::···.·. 
recourse to ariy remedy available at law or. in equity. . 

: . ~--

''.;·;·> .. 

(b) · Mi.riimum ·Scbpe>cilnsurance. Leisee shaU:-_obtain insurance of the type$ 

desc.ribed bel()w: : . . ·. . _· .. At~t~· · _· . • . ·'·· · . 

1: Cotnme~Cial Ger~eral Liability ins:d.;f.~~tshall be ~ritten on Insurance. · . . 
. Sen/ices Office (ISO) OCCUJJ~Lf~if" forril'f:!Qg 00 01 and shall cover . 

. . Pr~mi~~.s::·and. c;ontmctua!_ ~li~tiil ity. The Oi~:::shall be · nameq as an · . . .: . 
·insured: on . Lessee's qc:nhg·tercial General ~'!iiE!g[lity insurance policy .· 
using ISO Additional · lnsured~Managers ;or Les'Se.f.s of Premises Form . 
CG 20 11 ·or a substitute ~n·d~~:eme~~P-~~viding e~~~~gl?nt coverage. ·· 

.. 2. Prop~rty insura~~~-ffi ~ ~ll be w~;tf~t{b~~~ ,;all risk" basi;::<~-. . . .. . . . . . \~'-=~~~- .. "z;~~~-
3 .. · Workers' Compensatic:in""7_,f"cswerage '<Z"a;:i :, required by the Industrial 

lnsura_Q~~_Iaws of ttl~~:Qtate .. dfN\f{?Shingto -~~ 
iMili[ff:.-s,,~ . . . ~k £3ff~:;,...,~ "X$ 

(c) Minir.r.fant"'AmOUb s of ln stfr:a r~tet~·-:.Lesse~·-shall maintain the follovying 

· insura~'Q~~~!)mits: l~- Z~;:, _ . "·-:'? . . . . 

A- .... ~:~_Comm~[oial.~1f."€f.ai ;;,LiabiUlY~nsurance shall be written with limits no 
=~.:---=~ -- ~~~--. :.=.=~--- ~ ·- - ~4~;~~-:;;:-~---t~~~}~;~-:$~~:~9oJtl~~t:b8rre~C38 ;-·$~-.~~6~-ooo.9·ener~~~_fe§ate~-~~-- --~ :_~-=--~~~--~~~.·-· 

-~~:;~· :- 2. Propeffv1insurano~ shall be written covering full value of Lessee's 
"·~~""' property ·aJ1~ imprf>~I_:ll ents with no co-insurance provisions. 

i • .• :: .. ir~?:~- . . -.- -"~?"~: - . ~-~~: .... :. . . . ... ~ . . ~ . ' . ... ., . 
(d) · o1.Jier. lnsu"rEmoe~;Provisions. The Lessee's Commercial Genera-l Liability 

insu"'~)lc;;e policy~or policies are to contain, or be endorsed to contain: - - - ·~!·~·-;[;r ·-- -- ... · - - -~ - - ... - ... . -· -· . 
1. That 11:le§~shall be primary insurance with respect to the City. Any 

insurance: self- insurance, or insurance pool coverage maintained by 
the City shall be excess of ·the .Lessee's insurance and shall not . 

. contribute with . it. 

2. Lessee's insurance shall be endorsed to state that coverage shall not 
be cancelled by either party, except after thirty (30) days prior written 
notice by certified mail, return receipt requested, has been given to the 
City. . 
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. . . 

(e) Acceptability of Insurers. Insurance is to be placed with insurers with a 

(f) 

· currentA.M. Best rating of.not less than A:VII. · 

Verification of Coverage. Lessee shall furnish the City with original . 
certificates ·and' a copy of the :amendatory endorsements, including but riot 

·.necessarily: limited to' the :additional. insured endorsement, evidencing the . . . 
· '' - , .. - insuranceTequirements 'Ofthe Lessee. ~: . .. 

(g) Waiver of Subrogation. Lessee; and City hereby r.elease and dischqrge · 
~ach ·cither.froni all claims,· losses=and liabilj~es arising .from or caused. by · · 
any hazard covered by property insura.ri.(e) on or in connection with the 
Prenii$es .. This release shall:'apply onl~{i:J)lH e extent that such Claim, :lo$s · ,_ . 
or liabilit)ds.covered by: insuraric:_@~::~ .. c~~:;?~ . . • . .. · ... :<·. · . 

(h) .· Failure to Maintain Insurance. ~fOre on the p·~fi\of the-Lessee to maintain · 
=·the insurance as ·required s~Jl~constih:~t~ a rtratEtf:t~t.preach of this Lease > 

Agreement, upon which the··qy may; after giving 1?et(S) business days' . 
""-·.«" -'<' "\_..._ ...... 

notice to the Lessee to correcf'fhe;breaeh,-"terminate tli ~:t_ease for cause. · 
. . . ~~,_, . ~~0,,£¥/' "-'#t~ 

. 3~7. ·. Laws, .Licenses and Permtt~~~ The Les·s~e:e:,~ili't Lessee's own ·expense, shall : 
comply with all federal, st~t~-~~d city law~~fld regulations with regard . to· 

. construction, licenses or 'permits ·· · 0ffib~busines s;;'.::and all · other matters. Further, . 
lessee shall comP-lY with all la~ s andt 13g]lations 'gov~rning rail operations. . 

. · ~~t~'~ • . ~• _,~l.:~; r:, .. _ ':-:·,:~-

3.8 Taxes. All ~~l~-~~-~~~1l~-fsehold~~i~fiaxes~~ other applicable taxes shall 
be coded to 'tiJ?~g,ty of Rrghland. ··;;~,:'" ' · 

';\:g~~ l"; ·-~;" 

_:· : ' ~J ' -. ~_, • • • 

3.9 Sanitation. In ~Cfdtti:or:l~b,'g{'tvi tbout lim}}ation, the Lessee shall at all times during 
- ------- ~ - - -- -- --- ~~- ~~-- · _--..-~.fhf~e· r-·ff"FG- ~lfl1S_-~ b-efts~ill~itS-0vV~!e*~erlse~ke8f:>--aAEl-~r-A-ainta-in --the ~a-rea: TOeR-fi.f~e~--:-~- -~- - __ .::=-:· :_:_-~ --

--Gfil.fFxhibit A hetliof fre~rrom litter~l@bri~.- --. -- · - · . 
~-~...... ...--=---~- ·--- -
-~~~~ .. ·. ~?~~~~ . ~-~~~~ . . . 

3:10 UtHi,!l;~s . The Less~~hall, :at~tg own expense, furnish and pay for all utilities as · 
· rlJa,Y b-~~r.~quir~d und~~r:q uildinf(a~ricl operatlt:Jg·permits: 

·. ~~"f~. . . . . ~'* . -.. . : . '' . . 
. 3.11 Constru~ti~~n~- Const~Jtion of facilities and . all accessory amenities such as · 

parking, ac;~s_ .. .str.e~"'s , utilities, etc. completed by the Lessee shall be the ·· 
r- ,-,-;."""¥~~~----~ 

responsibility of ::fri e~·Lessee. · All improvements shall be to City of Richland 
standards. All plans.shall be submitted, revi'ewed, and approved by the City prior · 
to construction. 

SECTION 4 
HAZARDOUS MATERIALS AND ENVIRONMENTAL COMPLIANCE 

. . 

4.1 Definition. "Hazardous Materials;, as used herein shall mean: 
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4.2 

(a) Any toxic substances or waste, sewage, petroleum products, ' radioactive 
substances; .. medical, · heavy . metals, c:;orrosive, noxious, acid ic, 
bacteriological or disease-producing substances or any dangerous waste or · 

· hazardous , waste . as .defined · in the Washington Haz_ardous W·aste 
,:Management Act 'as ·now.' existing :or hereafter amended (RCW -Ch , 70;105).· 
,;or as· defined in · the·. Resource .. co.nservation and Recovery .Act as now 

. ~- .. 

.·, ·· · · ~ .. existing-or he~eafter ·ar:nended -(42 l:J :S:G.-,Sec. ·6901 et-seq .-);o r·. · · · · ... · ; .· . , _: . . ~- : .. ": : ·:·: : ; . 

·. (b) : :.':Haz.ardous Substance" means any substance which now o.r in.·the future-, . · :· :· . 
. ' b:ecomes '.t egufated cor delined ·under qn~/.eg eral ; state , or local statute , ... 
. ·ordinance, , rule, ... regulation; or other)l:'*-'~:-;,.relating to human health, 
· ;;,environmental · protection,>contamtnajirrn-~r cle·anop·, ·including, ·.but ~:not· · . . 

.. . . ... limited ·to ; the Comprehensive, EiiMi'r68mental :Response Compensation -. 

: ·' 

(c) 

. ~~ • .o:.'l,.-.,1!~;;,.. • .. ~ 

. and Liability Act of 1980 ( "C~RB:I!A") -a·s~f!.OW existing or hereafter . • . 
. ,·_ afne-fio.ed (42 .U.S ;C: Sec. 96,Qffef seq,rand ~-wa~~ington ' s .Model. Taxies .. ·· .. · 
.· .GontroJ· ,Act ('!Mf CA") -as ~n~~~xisfirig 'or tiereaft~s.amended , (RCW -. Ch·.: 

·?0.105); ?r_ · .. ' : ; · :·t<Zfj~:;:: _ · · .-'{?<!; ' ''?t~) .. · · ·. ·· · ·;. 
Any .pollutants, contaminants, o~~wbsta"riC:fe~ posing a d~rrgE? r or threaUo ·. 

<.!~ .:-·.""<!- . "r=- -·~~~- ~ S? 

public health, safef~~9,·!Zw.elfare, or. th~e-~en'Vi ronment, which are regulated .or . · 
controlled . as suc~~1§y~1i]~ appllcEibtE?1:.J ederal, state or local. laws, . 
ci'rdinances or regulatietrs as~.hQ"W,.,existing 'fulbereafter amended. . , . ..... 

. •. . . . . -~ .. ; . .: . ~~\ -<·~to,:;i1~~., =·~~-:<_=~~- . 
Use of Hazard_snjs~.[a_bstances:-:-i!.-ess~g;~~~V§@ants ·a.ii·d agrees that Hazardous 

:Substanoes:_@j~not.684y?e·d ; storej'i ;~eye'fatetl~rpcessed, transported, handled, 
released, o~sgQsed ofi_f:l~~on, or atsR:ye~he propeny, except in accordance with all 

·.·.· .. 

·. ':· 

'·,. 

applicable laws~·'];_ r~·-: ":~ 

---c . . c_ -H~&~~~~~:~fi"~nc~=;_~~~J- :c_ _ ___ __ ~-- - .cc: .. ·.·-- · _ --_ :...=.-.:.::.=::.::::...:.:::.:___: :_::...::.:..::·.:::.:.:.. 

~(~):~ Lessee ~-:al!}~?t Les~~e's own expense, comply with all federal , state and 
,-~:~~_ local laws, ~Q'r:9 i nan?essand . .regulations now or hereafter affecting the . 
: ~~~mis.es, : Cif}{~\busin~~ . :.or any-. actjv.it~L. or . cc;mdition on or a.bouLthe .. 

P"f<~i].i ses, · indu:qfh_g, without limitation, all laws, ordinances and regulations · 
· relat~~::p£o Haz~rliPus Materials, all laws relating to creation of noise, .light 
and gla[$; th!3~d:eation of dust, smoke or other emissions into the air and all ....... ~, .:.... .. ~ 
other envirpnl];remtal laws relating to the improvements on the Premises, soil 

. and . grounCf~ter, storm water discharges, or the air in and around the 
Premises, as well as such rules 'as may be formulated by the City ("the 
Laws"). Lessee warrants that its business and all activities to be conducted · 
or performed in, on , or about the Premises shall comply with all the Laws. 
Lessee e1grees to change, reduce, or stop any non-complying activity, or 
install necessary equipment, safety devices, pollution control · systems, or 
other installations that may be necessary at any time during the term of this 
Agreement to comply With the Laws. 
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. ~ ~· . .. 
. •': : .. · 

;.:.· .. . 

· (b) Lessee shall not cause or permit to occur any violation of the Laws on , · 
under, or abouUhe Premises , or arising from Lessee 's use or-occupancy . 

· ·. of -the Premises, including, but not limited to ; soil .and ground ·water . 
conditions : . . y 

(c) ' Lessee• shall .promptly · provide .. all -information regarding any ~ activity. · of ·;. 
"· Lessee . related ~ to~ hazardoqs: Materials ·on -or about .the . Prem.ises ~th.at is · ··­

·re-quested by the City. If Les-see fails fo fulfill an·y duty imposed under this .. . 
: .' p-aragraph within· a reasonable . time, City niay do so; and in . such case ;· , .. 

.. ' · 

Lessee shall cooperate with .City in order ;to~ :prepare all .documents City · 
deems necessary or appropriate to deter.tiftoE!"'the applicability ofthe Laws . 

· ·tu::- ·the~·:'f?remis·e·s · ·an·d- ·te·ssee's~.;use~tt:leT.eof;·· ·and ~ for ;:all · ·compliance . . 
: ·therewith, .and lessee···shalt: execu~1~u::tt£c~ments prom-ptly. upon City's . . ·· · 
·. request. No such action by Cit~~-U'a;;,'fio atfen];>J_ made by City to mitigate 
. · damages :shall constitlite ·a wai:vefr.:;'of any Les~e:sobljgafions under this· .. ·. 

· · · paragraph: . . • · · . . · · 4J: ~. . · · ·· ·. · · -~-; .· ·• · · . : · · . 
. .. . --r.~).:- ~;-_... -. 

Lessee shall, at Lessee's own~~pense, /.r:n?Je all sutiTI1J?sions to, provide 
· all information regulfed · by, · and ~;fqSJ.,.r-B'P]Y.$ with all reqi.fitements of all 

(d) 

go~ernmental auth~,~1~t:,e Author'\~:< under the.Laws. "F · . . ·. · · 

· (e) ··• Shou.ld ·any Authority":c3.8ma-~d~JJa± a clecfni:n.~-"-plan be, prepared·-and that a .. · 
. cleanup be_~l,!ndertak~hfuecal:t§chnf~hy defJ~~sit, spill, discharge or other 

· . .. releas.1;~0~fJ~~fdous f\0}1terial~~a}~£cur:f~tfuring the term .of this 
Agre:Efjff.Lelit af br:Irom the -R«~rm!.e~-:-;arra"..ttj~J;~is .not the result of the acts or 
omis§i~~ of the"~1ty , or wn}c}1i§rises at 1li~y time from .Lessee's .use .of 
occupanc~f th~~f.~~ises, t~~-~essee shall, at Lessee's own expense, 

~4Pf:!?:P,§! re anq~~P!JlJ~tli~E[vr~qUJreGJ-wlans and all related bonds and other 
~ _ ... _.:.__ __ - ------_:.·::..:. .... --.E]~fi'iErrtsl~rassrlrailees ··~n·Ef~Jjesse~_shaH-carry·..:eut-all·~stJeh-eleafltip. -r=ila ris-;~ ---~·· --· .. _: _:.=.::.:.....:;._ 

h.~,_..- ..... ..,;. . . .-...,__ , ~-"l~ f~ "' t-" 

(~:/:-.: - Any. sTJ'c!J~plans-B{fO.~cleanu ~?eo';subject-to City's prior-written approval. . 
~~~ .·-~~~- ~:8-. 
(f) ·"'::;td f a release-0f:Hazardc5_qs Substances occurs in , on, under, or above the 
· . . -~Rg>perty,· _pr 'a.t&~r prope:rty, arising· out of any~action, inaction, or eyent 

de_sS:;,~bed or ref~'[red ·to in this document, Lessee shall at its sole expense, 
prom[it!y ·. take_& ajl actions necessary or advisable to clean up the 
HazarB~~u~~ §~b'§tance. Cleanup actions shall include, without limitation, 
removal,··c:?ni~i riment and remedial actions and shall be performed with all 
applicable 'l a~ws , rules, ordinances, and permits . Lessee shall be solely. 
responsible for all cleanup, . administrative, and enforcement costs of 
gGvernmental-agencies, ·including ·natural resource damage claims, . arising · 
out of any action , inaction, or event described or referred to in this. 
document. 
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,; · .. . ·. 
·r. ·.·-·.· ·.• . . · -~ .. ~ . 

··. ,. _ 

• • I ~ • • 

4.4 Indemnification. 
·,· .. 

(a) ·Lessee.shall be fully arid corhpletely:liableto -the:City for any and all cleanup. 
cqsts , ·smd any and all other charges, ff?es, penalt_ies (civil and criminal) 

·: imposed · by any Authority ·. with respect ·to Lessee's use, dispos;:~l ; 
- -. transportation; ·generation, .release,···handling; ·spillage, storage, treatment; 

:deposit:-and/or··sale of .Hazardoas :: Materials -in . or aboqt ··the . ~remises; : __ . . . . 
common area, O'r buildings ~ LB'ssee shail indemnify, defend;·-and save .the : 
'C:iity harmless from a·ny :and all;,of -the.: ·. costs;~: .fees, penalties, and charg~s • ::_ .: ; .. .. 

·_ assess'ed against or imposed upon City (as well as City's attorney's fees and . 
- costs) by an~/ Authority. as a•. result; of Les!?_6~1ti.use, disposal, transportation, .·. . . 

. generaUon; '-rele·ase·,; .. nahdling;· spillag·Eg;%f~FEige, treatment; -deposit ·:and/or · · 
';sale.,:6r, Haz:~·r.dous ~.- Matedals, · :·~or ifirr.l :fQ~s.see's failure ·to .. ·provide .. all :-. ·· 
information, . make ·all · submissiQos.~::and .ta~"'-.,a11 steps required by all . 
A th T d th L £---· _ .. ~ . ··.· . u orr res un er e~ aws. ·. · )f..:''f:~'\:·· .. . :>·, .. 

. t;}i§.:-:." ~-~~~. 

(b) Lessee · shall indemn'ify and\~old City harmless frorti~any and :all claims, .· 
· liabilities, lawsuits, damage~~i;:.and ~?fpenses in,cT~aLng reasonable 
·attorney's ·fees for bo~dily injury &;(de?ttl;~p'Foperty dama§:e;·_ ]oss, or costs . 

.-1=-t ... --... ~·Ha...::-.....;z:.;:_.r x ... ~t 

. caused. .by ·or ~risi ~@~tE9~_ -the . use/:gi~posal, transport~tion, generation, 
-. release, handling, S, !?..,_![j·ag~~- J>torage.~tr~,etment, deposrt and/or saLe of . 
· Hazardous . Materials'(~;_ Les~e,;~ r .any ~Q.r; itp agents, representatives -or · · 

-employe~§_~-~~~on, or aJ:5~E~ 'the1D.'[~;ml~;s oc~-~-lf:~ng during the term of this 

. Agre~i~~~~,;;~~~~ ~~~~:.~~~~. ~:~< . 

(c) . City :Str~ indem~if.y and tiotq;-nhe Lessel r harmless from any and all 

: ;: 

,•' .:;: 

claims,li~iljties, ,[§w~uits, dai(J:g_ges, :and expenses, including reasonable . . 

. _ _ _ _ _ _,-~.:a_nsm;_~i:?.'fe~--.:4i~Lrig1'E~'Il thirciif?_g_rty actions brought _a~ainst Les::;e_~..:~~~! - _ . _ 
-- ---· -- --- .. -- .. ---- - - >--:;··=:-~;a,~cattSeel-~or::--arise-fre·i'FJ-"H'l e ~s-se- elispesal·-tr-ansportatien--·ger-~er-atien-·- .. -.... ~-----

4.5 

~'0,~.-!?- -.relea-~~-;::-~bandllfi~;: spillag·e; ~t6r:a"'ge'1 treatme'nt, - deposit -and/or -sale ' Of ~----- · --
~"- -~~ Hazardouf~~M?tena~~}~Y City ~r any of its agents, representatives or 

-:4~~mployees -iJi,{p_[l , or'·a!;),q_l_J t the Premises. · . 
'i"~~--~, : ~ • .. . . . ;:~: ~? ~· .· J.' . 

ReportrH9.<::-Re"quir~J~-~ts. Le~see shall comply -~th the Laws -requiring the . ,., 
submission~ie,porting .(~f.jfiling · of information · concerning Hazardous Materials with 
the Authorities)1q_nd _' Ji~ll provide to City· a full copy of such filing or report as 
submitted withidi"~~~f1~(15) days of such submission. · · . · 

4.6 Right tq_ Check on · Lessee's Environmental Compliance. City expressly . -
reser\tes the right, and Lessee shall fully cooperate .in allowing, from time to time, 
such examinations, tests, inspections, and reviews of the Premises as .City, in its . 
sole and absolute discretion, shall determine to be advisable in order to evaluate 
any potential environmental problems. 

4.7 Remedies. Upon Lessee 's default under this Section, Hazardous Materials and 
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Environmental Compliance, City shall be entitled to ·the following ·rights and · 
remedies in addition to any other rights and remedies that may be available .to the 
·City: · ··· ~· . _ 

(a) . . ALCity's option, to terminate this Agreement·· immediately, notwithstanding ' 
. dhe.notice . .of.Section 6.8. and the ·puyback provisions of Section 5; and/or ::;·. :: 

'(b) · . .• · ·Ar¢it0~:8P..tftr1,::~to --P.~~6ri-8 ~uth :~~~~pon~e ; r~rne-Ciiatio.il an ell or Ci.eanup as js · · 

. . :· · req:O.ir.~g ta··.bh_hg tbe Premises and any othw :areas ·c:if ~iW property affect$·a ; .: 
. ' :by.; ~es'See's def'E)Ult into .Gc:irnplia·n_ce With . fh~ ! Laws and to recover Jroi-n . :· 

•. • . . ·. :-. : . ' .. · .. . . ·, • .• .. J. . ' • . . . . • . . ' . . . ' (" . . . . . • . • .. . . · . • • 

· 'L;es~ee aH oft,he t:_ity·s· costs on cprilect!pn"!t)er:'ewith ; anc:f/or · · · . • · · 
. · ' .. .... ,. ·.' .· , .. ,, . . ·. ' • '/.··=-~- . . 

• .. ; -:. 

·.: · .. :.;: .· . 

.. · . ·~· .. 

· (c} · : _ . ~fo·~~~(;:.over :fwm.,~b~ssee ·any-:-pncj : all ·qa.tii~~~~ ·associated ·,vyith · th~ · c:J.efault·,: _ 
.. , : . · •. including, .bJ,JLnohJimit~d to, re$porige;::; f.ef1Jea iation .- and . cl ,~anup :costs .. and > .. . , .. , . , '· , 

·,chr;Jcges, civil. and ~;:riminal penalti~§"'§1Jd' fees~~9He~se impacts on marke;ting 
th~ Premises or any other. adja_9g nt"area of. GitY.Wr operty, loss ofbusi_ness · 
and sales by City ·and other Ci~!essees, diminutiorY~of,value of the Premises 

. and/or other adjacent areas
1 Q''i~~d !Jy City, the loss - o~lestriction of useful 

- spa_ce on the Premises and/or n'tti_er adja~e_At areas owr:~~d_, by City,any:and .. 
all damages and cl~!r;rs asserted· q~-~hj~~1B)i1ies, : and Cff~l'.~E~ttorney's fees: 

and costs, . •. ~· x~:f~--. ..... ·-·~-~-?~: . . -.-
4.8 · . Rem~diatipn , on ·. -Termi~atl~b_.::6f"~~teeme~tf~lJ Ron :the expiration; or ·earlier · 

· termiriatici·n of.this Agreemen'GI!.esse8':-,:sbpll rem'bY~J-remediate or · cleanup any 
·Hazardous M,Ef@J?~.on · . or ehi'Ematirig~~~mm-~1he P~fnises , provided that the . 
presence oft£f~zar.do1l$J_r0 aterials;ad_$.!f~iJ.fom rt~~~s~e·s use or occupancy· of· the 

:premis~.s or=li::e~_l'ee's a~t~ or omis~.JRr1s:exaceroate the cost of remediation .and 
Lessef3 sha)l · ti@~~r._take b~hatever dt~r action ·may be necessary ·to bring the 
Pre_,.ll2 i ~~~-J '1!o full\q:_r;npi~~~G~J~L\Q. the '~aws ("Termination Cleanup"). The process 

-~ - ~ : __ :_ ____ .: __ .:........:.. --~-tq~~-u~r-f:r-1 )ilatiG'R; GI§!a nu 1J'2i&;-s_!:J b-j§lGt t Q. .. -Gity's.:-IJr:ior- wr.itten-.ap!Jroval-. .:.:.lf.:..less@e.:· __ .:..:_.:_: __ :.:... ___ ~.:.::: .:.:: -· 
--@~r?. or_:_ reftJ~e~l~? . c6Q1r:u~nce .Jiie~VS?rmination ... ..Cieanup process, .or .. fails - to 

-r.~9~onably proce~1JJowara~ompletion·- of such process, City may elect to perform 
· st.i'~~ermination ·"C1~,P,_n up ·af;(~~~providing Lessee with written notice of the City's 
· inten.t · _p~c_9-rnmence. T~HJiinatiori\Cieanqg .. __ gn~ · aft~r-: -provjping . Le~see a:.r~_:_a,§Orii3bJ.e 

· opport0nl!Y-.:...which :sha:Jiille not less than ninety.(90) days ·after such notice (unless .' 
· City is giv~[f!f1qtice b~~~government agency with jurisdiction over such matter that . 
Termination -::C I~~~~);r~tst commence within a shorter time , in which case City 
shall give Less~e~\tnefice of such shorter time), to commence or resume the 
Termination Clear{up<.. process. If City performs such Termination Cleanup .after said 
notice and Lessee's •failure to perform same, Lessee shall pay .all City co.~ts . 

4.9 Sur:vival. .Lessee:s .obligations and liabilities · under · this Section, .Hazardous 
Materials and Environmental Compliance, · shall survive the expiration of this 
Agreement. 

4.10 Third Parties. Lessee. shall require of third party lessee or owner, within the interior 
or adjacent to the loop, to comply with Section 4 of this Agreement. 

Ground Lease Agreement- Central Washington Transfer Terminal LLC Page 15 of 28 

00002t)01083 



59

SECTION 5 
TERMINATION & LOOP TRACK BUYBACK 

5.1 . Termination. This Agreement may be terminated as set forth .below s1.:1bject to 
.. , the:Suyback provisions· contained herein. 

·. ~::: .. 

.... ·. 

:·:·.· . . 

(a)_ . .Eor-Ca.use.-Any f13ilure .onJhe:. p~r.t.oLtbe Lessee .to comply with ;c;Jny. qr:,.all 
parts of this ; Agreement-may :-res.01t . in . terrnifiation of this · AgreementAor 

·. '(just c,ause / i'Just Ci:iuse'' ·shaH "include, ·but is not . liinited to., · repeated ..... 
· violations of. rninor aspects of this Agreem§!o( or a single :violation .of this~ ·· · 

. Agreement which causes or 'may CE,1Us~-1s]gn ificant prop.erty damage :.or .. 
. · . ti:Jreatens .tl:!e : l:!ealth,·safety ~or,welfate;.9Js@Jzens .. gf-Richlar:Jd .. or customers . .· , . .- __ ,; .. · 
· of·the Les$8e . .Prior ·to term·inc,ltio~pe- ,~~~~!es will schedule a meeting ·C : , ;, · 

· . within ~ forty-eight (48} hours -OLf~o~ipt of - :'[itJ.en notice to resolve the 
· probrem or con·cern. TerminajJ¢r1fiTlay be ini(!ated for failure to cure any 

··. \iioll3ti~n_withih sixty-(60) ~a~~fpessee · r:naY see~~~~~~_.,~ri~g before the _City · .. 
· CouricJI .If good cause ex1sts ~~g r)he ,failure ·to cure · ~Q:h1n the prescnbed 
period. The Council .may ·thereaft~J exteJ19J~he cure per!~~ - Any waiver :of 
an infraction . by the.,.City shall notme, d~emed to becomefta~waiver of ·any · 
. . ~·f.-::';.,.. -'"::4.-... ~~-~. ·-::-

other infraction whi~tf'1]1,gy occur. ~~~i7 
·-'%- -~~~~':. .;;.~:~~;. 

·Breach -of Contract: .0.fhef . oefioed eve·nfs·_".or thresholds ~ that, . if remain · 
uncured ~i . reasonabl~~o._otic~~P.to : · e th'B ·gi~_ the authority to terminate 

inclu~J~· ~ ~i.';~ .· · · ~~~~-- ;:~~ -~l;? 
1 tf;~Eai 1 u redchna in ta i ri rc)aCit2,~"' 

~;1;~ W:~-: . . "{" ·?~~,:- . ·. 
· 2. · Rii~~.Le to <i91bply with ~j!Y-approved tariff structure. 

. _ ... _ . . .L2~&.Jailu~~t0lfllo~::~~~! !~~jffi_ck to paying third part_ies. . ··- ...... .. _ ..... 
-------· -- -- · ·--- - --->t~~~,-~~--4~~:a,~~ r~~§~i~~~~ n-~~~@~f-e~~~~vi~: ~· -- ·--------· · · ·· ·-----~ ---= · --~~~-- -- --· - ·· --· ···-·-·· 

-~-~~~<.:_ 5. FaDBfe,to saf~IY.''-operate the. track. 

·~:~~~:.. 6. Failu :~i~,\CO~·~w_\;vith City code requirements . 
Vt~-·-.· - ·;· . . . . }-~.:~: . . ,_.; ,. t. ••. ~ · • •• _, . . ..... • • • • . • • . , . . ••.• . •• 

-·~~:- Failure-ttf=;generate rail traffic (less than 1,200 cars annually): 

~~?c~ilureJt~aintain insurEmc:e as provided herein. 
. . ··:::-::::: £._?.,'?-_: . . . . 
· 9. Ofh~~f_ems that may be defined by mutual agreement and 

inccl~c)rated herein as an exhibit to this Lease Agreement. 

(b) Without Cause. Either party may terminate this Agreement without cause 
by giving the other party a minimum of ninety (90) business days' written 
notification . -However, ·termination shall not preclude Lessee from access 
rights to the Rail Loop Track under the same terms as any third party user. 

(c) If the Lessee terminates the Agreement per Section 5.1(b), Lessee shall 
not be compensated. Lessee will remove the improvements at Lessee's 
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~expense , or the City will have the option to take possession and 
·ownership ofthe improvements (at no charge). . . , 

· (d) If the rail loop has been abandoned ,· vacated, and/or partially or fully 
· · removed, this Agre.ement .shall be ·terminated· and will . be consi.dered. a ".for : . 

cause" termination subject to .Section 5.2(b). In the event of termination: for .. 
· the.reasori prov.ided~ herein;.:and. the · Lessee ,does not remove -within -thirty:., .-.· . 
. · (30) · day~/ written ;~ nntice the :. stockpiied .material, supporting structure$, , · :· 
· buildihgs and-other:improvements.placed uponJhe Premises by the Lessee> · 

.. . . .the City: mc;Jy,; at its :option: ·-1) :on .:the payment~:of .one dollar ($1.00) .take :title. 
· to said . property :and/or material; or 2) d[S'rni!-ntle, remove and dispose of . : . . ·. 

· . :'SUChr•prbf>erty cat. the . Gity~s .:. discretion,;$n_q:f8harge- to the -L:essee--a fee .. for.:.: . . , 
':di~ma.ntling, ·-removing, tra'nsporting~~n,~}a i§~~_::; ing · of said property and/or ,,·~ ·,, . .- .. :· .. . ··· : 
.matenal. · ·,::" '\-;-:c~..: 

- - ~::~~~~~ - . ~~~-~ 
5.2 · B~yba.ck "Pro.visi'ons. Upon" termi~li~~:-of this Lea~e·~~gr:eement , the City and 

Lessee have ·the following options:\f;.{~,h : . · · · ·· . . ;..~;?""'. _; · ·. · · . .; . 
. . ~ . . . ., . . . . . . . . :: ":{: ~~-... . .' .. 4~;.... . -~i:.;;'.;:_ . . . . . .. 

(a) If the City termiri1E!.tes this. Agre~meot{Re.r; Section 5.1 (o)"t w ithout cause" · · . 
A~~--'\ ;- .......... - _,_ ,....,:-s. ...... 

• and ·the loop tra:q!if(;Qntinues to be: in··etse, the City shall n ave the option · · 
to purchase the "F-alf1&012~track impro1i.e ments at the value agreed upon 

· . · in .the buyback st:flE?;_dlfl8-;.,s~·9iwn in :~.h ibit G. In the event the City 
. . terminates . "without oause, "·"<tfiEi,~~ssee·f§ba ll have a right as a third .. .. 

par:t.:t.f8~otiti_zg the raiii@qp aq;qroo!n9;l9 the~ail Operations Plan. . . 
. c~~1~;;- -- -~~·~~- - ~ ·~~h~~zr- ... -_ ~~~:~~- · · 

(b) lrt~~i.City terminates "fot~8&rre" unde?S~ction 5.1 (a), the City has th.e · 
· optior.f'-io~ eithEk~fake posse:~.g.j on and ownership of the improvements 

~~!(?! no ~cb§f~--l0f~~e,q uire '\~ssee to remove the improvements at 

~ -- - --('~;~ '"~·o~e;~!::e!"~~~~:-·:<i~~q! ~~~ --- --- - --- - -~ ~-~"~~""~ ""-
. ·"1~ . ... ';:;:~, SECTION 6 

~~~MISCE.EbANEOUS PROVISIONS 
·- ~ ~ ~-:~~~ --~~~ ' -~-Iff .:_ 

6.1 Time of.4i:le£ ssencefuir;ne is .of the essence of" this Lease, ~nd for each and .eV~rY . 
covenant 6r.:c_9})dition ~bJch must be performed hereunder. . . . · 

. ~4.""-"'-1 . a;'i.- "-~· 

6.2 Dispute Resol~tLci~~ity and Lessee agree to negotiate in good faith for a period . 
of thirty (30) busi h~~is days from the date of notice of any dispute between them 
prior to exercising their rights under this Agreement, or under law. All disputes 
between the City and the Lessee not resolved by negotiation between the parties 
may. be arbitrated ·only by mutual agreement of the City and the Lessee. If not 
mutually agreed to resolve the claim by arbitration, the claim will be resolved by 
legal action. Venue shall be Benton County Superior Court. Arbitration of all claims 
will be in accordance with the Mandatory Arbitration Rules of Benton & Franklin 
Counties . In any dispute, . the ·substantially prevailing party shall be entitled to 
reasonable attorney fees and costs. 
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. .. ' : .. .:.. .. :~ 

6.3 . Severability. If any provision of this Agreement is found by a court of competent 
jurisdiction . to be invalid or unenforceable as written, the remainder of. jhe 
Agreement or the applications of the remainder of the Agreement sh<?JI ·. not b e 
affected: : .. ' .·: . .. . 

6:4 · . -.Integration. This Lease Agreement contains the entire agreement oUh$. parties ·. ,,·· 

. ''.-. ber:eto"'and ~super:sede? .aiLpr:evious..:.understandings_,and_agr.e.ements, ~w.~i.tt~n .,aqd .. . .. .. .. . .. _ .···· 
•'-' br~l, 'with :respecHo -this ;transaction;·'Neitherparty shall-b$ ~liable . to the ;,otherJor _, : ·. ·: · 

···any; representations. made .by any person. concerni~g the premises ovr~g9x:ding · , ·. 
:the terms oUhis. Agreement, except ta··the exteriUhat the .same are expressed in · · · -- .. -..... . 

·· _ .. this Agr:e.emeriL This Agreement may be aflle6cf~(j only by written in.?trurnent , 
:. O.:exeGuted.;; by.~-~ Lessor ....;and -Lessee ... ,:or dh~(~LaWful ,. successors .. and,,-;as.signs .. .. . . . _,.. 
.·:' subsequenttothedate ·her.eof. ;-.. '. :· ·· . 14ff5~~'\ii~~ -.· · : (·.,·'~-·· :•:, ,-;_;: ·• · .. ·· . . . 

.... '"$- - -~~:;.. 

6.5 Survival .of.Obligations. In the ev~ ·._ibf"terminatioff{QI tliis Agreeme!Jt for arw . 
. . • reason :·the:obligations .. oflessee tg,<tfe~(ore the .Property~'~119 · to indemnify the. City .·: .. 
· as setforth above ;' shall service terrTilriation: ·f"":,~~ 

. . . . . . . . ~·~~~ ·~- L~i.}-. . . ~'~,:~ ·. 
6.6 . · Exhibits and Addenda. All exhibits ana=:addenda'io which reference is : made :in ­

this Lease are incorporat~c{~n-.the Lease"t'5Y1f~e . respective ref~-r~nces :herein . . 
. ·References made to "this uf~i¥~i(t9l~de matt~fS;}_Q.corporated by reference; · . • . 

.. ··:-: ::·· .:: .. . . . ~ .. . ~ . \: .. ~~ ·-~~;;:.~--~-~_:.~- •. · . ~ ---?~~~~ . . . 

6:7 · · Captions. The captions of the ~~§rjous p=§[tgg_r._~phs are1.fgr convenience and ease of . : .' :. 
T$ference only,~'tf~{:,:;n ot define}~jmit, ~qgl:iJ'ephor de$cribe the scope,· content or 
intent of thi$4[8$-se or·a~part or ~rt~?q@tlirl'eas~~-

. . . · . . :-,~~~~:- :. ' ~~ ~~;~::~ ~ : · . 

. 6.8 •Notice: WheneV:E?f·§lny R:ili1Y ~heretci sljall desire to give or serve upon:the other · 
. any...,B:GticeJ.oemana~fr:~Ete..§l~(kother communication, each such notice, demand, 
~- - -~- -~- - -· ·" :.."---~~ ---refjti:~'St£eri:GUwr--eom_r:f.{u:h'ic;t'itn'iSfra ll · t)'~4n -writing and -shall ·be- gfven=er~·-serveGI---------~ .- -··--·.·--~-~~~-,.-- ­

_ ~F-~DJ.he _p_th~-r~Jl.,.~Yif~ill~§onaj 'P~li~~ry _(i_n_yluqiDg_ d_elivE?rY _by.YYritteiJ electronic 
T~nstnission) or,'bj~c:ertifi·e,d:~cegistered or express United States mail, or Federal 
Exp~~§§ or otherc'bfDIJ.lerdaG~Q.U rier, postage prepaid, addressed as follows: 

TO ~~~tEE: . \9Jl· ~~~- TO · CITY~ -
. Cent~aFvy~g,t: ingto.{~%~ansfer City of Richland 
Terminal -~§:.~. rf.~-;3t Attn: Economic Development Manager 
Attn: Dennis'Kyllg;•- 975 George Washington Way 
Central . . Washington Transfer · .. · PO Box 190, MS 18 
Terminal · . Richland, WA 99352 

·. Attn: Dennis Kyllo · • Phone: (509)942-7583 
427-·W 151 Avenue FAX: (509)942-5666 
Spokane, WA 99201 · 
(509) 623-1144 
dkyllo@commoditiesplus.com 
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Any such notice , ·demand, request or other communication shall be deemed to . 
have been received upon the earlier of personal: delivery thereof or two (2) 

·business days after having been mailed as proyided above, as the cas~ may be. 

6.9 J,...~ggl R.~lationsh.ip : No partn~rshjp, joint v~nture qr joint UQdertaking .· ,s~all · be . ... . 
construed from .the: existe11ce ~ of this Agreement, and: except as herein )3pecific911y .·. ··. 

.. · .. ·.·. ~ . . . ..... . . . ~ --~Pr:o-videdrJJeithe~ip·ar.ty.::sh·aJL.have_the~ rightJo~inake~~an·y __ [e.pre.s.e.ntation·$ .. _f.or., ·.act . .. ::: :. · - - ~- · 
·, on ·behalf:. ok -or be :liable -for-J he .. debts'"of- the -other; ·AII ·terms, covenants :and . . 

· . . :. ·· . . : 

. ; . ~ . 

_ ~ · co.nditionKto :be: observed-and. .performed by.·either -oHhe parties hereto_shall be: ·· 
joint and several ·if entered into by more than one ·person. . . _ 

. . . .·.. .. . . : . . . . . . .. : ,. . .. -. . . . . . -··'. . :: ;6?~~f . -- . . - . 
6 . .10 ._ :.Warr.anty .:oL Author.ity;<j he--persons~exec;:_tff[gg~nd .-. deliver.ing:Jhis .~Lease: . on... : _, : .. 

·. · · .. <h(;lhalf:of "City ·and·Le$see each represent;<§bSJt:w~§ant t_hat each ot.them is . duly . · 
authorized to do so, and that execution;_9Fttiis Lea~~--i s the lawful and ·voluntary 
act of-the p'erson or entity'on wnose -~~lfthey purpotlJ!9 act. ~ : . 
. . . " -. . ·' .. · . . . . . . &$:!;~ . -:·: ~.,_ ~!~ .. . . 

· IN WITNESS WHEREOF, the City na~~E?xecuted this Agreement on the date shown · 
next to its signature and Lessee has accepteCi~f}_:the date::~shown next~p::its signatLJre. 

· · · : · · ·· ·.· · · · . · · · . · = · . ;;: ___ • - · • · -~~~r;../~t?{-~ . . · ·.::,~~ · · . 
Signed this : dayof ·. ~'-(::>~; ,· 20 { 3. ·~¥' -

~~:~~~~- . . ·'tis-~-~~\_ 
--:?. ' . ~ -:;.. . . <:?c-. 

·."-i..\ ·. _:~}WYASHINGJIGJN TRANSFER TERMINAL 
'">::. ~:;: ~r -~..,-
" ·"· · Jless·e·e · -~ 

''J.',~fl~' ~;~<t') -

----------~--~~~-~~~~· -- ' . ~~.~~~--------------------------
By: Cynthia-·:1:;>:-;-d.ohnson ~;~:rna{e:-.;~~;3--"',;-~ ~:P_y: Dennis Kyllo 

~~-~'--~ - ~-- - - - · lts:~-~t!~ff§~i~;=-~~:::~~~~~~-;~-~--;i~4!s~~=--· - ----·--- .. 
Date 

. A TIE;i~tL- ~~~~~c=._ "~l~~ 
~-~~:~ ~~f~i ~]; ·-· .. .. 

Marcia Hopkins, ·c i_fy_f lerk I~i2~ 
--.. ~;~s:~-/!~:~- ;'o 

APPROVED AS TO F~tf~::-:"" . 

Heather Kintzley, City Attorney 
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STATE OF WASHINGTON 

·County of_·_· _· _· _...:...______;· ·.:.....· . __ 

) .. . 

) ss ... 
··) " . . . 

Gn ··this day ·p:ersonally appe·ared befGre me_-DENNIS KYLLO, to me known· to.:be . · · · ·. 
-the individuC\1: described in : and, who .executed ·the within and foregoing Gro\.md ,L _eqse :. · 

.. .. Agreement, .: and ~-ac;;knowledged :~th.at~he :or,:she ~signed--the ~same as his.·:or .her-<:;fr:ee 'C\nd .· .. , . .· .. :. ;. C·• . • _. 

vbluntary:act ·and~·de·ed;:.-fordh-e · uses and·.purposes·therein-mentioned. . ,·. -, . ;:; .. . 
·, . i. .. . 

, ' •(·r"< . . .. 

,.---------"---· '-'-·.· .. · ,. 20 13;. 

. ·.; ... -... / ' ·::. .. : . . .--- -.. \ ·.: .· 

. • ... , . · ··· • · ·. Pri:4::~"~'~\~ .. . 
t:.J.©TARY PUBLIC. in aBdtfor the State of 

· W~shJngtoil; residing at:"'"_,~.:..,.:~""'::,_""'· ----'--
My :-cnmmissior:t:8xpires: --:~§:::: 

~~:"_ ~~4f/~ - ___:..:;=-':o:------'-

·~,{~. 

. ·· . ."• ' . . 

. STATE OF'_WASH.INGTON 
~ .. 

County of Benton ~~'~. 
(..-•.:;.• ]':t-. '; --~-~~- . ~.;~~-:- . ~- . 

On this __ r>.Gf~)o ~~s_'i; t.t-;;,_ ,i~·:~- 20i~~,~fore me personally appeared 

.: 

CYNTHIA D. JOHN~~B.!'J, knoVg.r}.~to be th~;.~ITY MANAGER and/or representative for 
CITY OF RICHLAND\~!rct the ,illerson whd':.'~~ecuted the within and foregoing Ground 
Lease Agr.eement and "'atl<rl.sWle.oge1i: that tM_'~said instrument is to be the free and 

~,..._ ·~~"::""""~~ .. ~-.,::.. ..... ~.J...~ -- :;..... -c;.; · -"-'~ -~·r:.-::- . 
-'-=-=-- .-.- -'"' -·· --· VCJI unt'l~~~tmnu-~:e·~~~t>f=s-ai'd~rJrporaH~t,!f~T-f~e, uses--anEl :pu rpeses-therei n~mentioned-;=c.:.::..=.: c-=-c·.=--=- .c.--."'-~ -· 

. and 08'ill'f!fh ~tated tli E)t~they we_r:s;£9._uthorizea :t~-exec~t~ said instrument. . . . 
-~':fi:_ '"~;%_ ~:.1~-- ~ . 
IN ·WII NESS WHBREOF, -.:nave hereunto set my hand and affixed my Official 

Seal .the dafiifld year first cfuqve writlWci': _ _. 

"'J:;i!J~~~~ ~~:~~~:,~~e~i~i~~ ~~d for the State of 

My Commission Expires: 
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EXHIBITS 

• Exhibit A..: Map .of Rail Loop Track on Leased .Property 
• Exhibit B- Permitted Uses 

·. ·· • •Exhibit 'C.:.' Noh~Perm.itted' Use's . · 
. · • · ' ExhibitD~ Map' of Purchase Opfibfl.; i:md cNo'n.:compete Areas of Pro petty · , 

··. · ..• i· • · · · ·· . --·-Ex~lpif:E_;_~· Ph1eil · 0pen=W6ns -Pian· ..• : · = · ·• · ,._ , ·• · · 

· ~- · · ~Exfli6if F ~ ·REin rracf'Mariltenahte standards .· · ·, . . :_: 

• · E~hib.it G :::. ~uyback Sth.edule · · · 
,-._ .... ·.: _;_: . . . . 

: # ,· • . : :} I -~ -~ ," : · .. ' ~-,:- .. . .· .. 

. ~ : . 
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. '-· .. · 

Exhibit B - Permitted Uses 

The following list is items that might b e shipped to or from th E.') proposed loop track to be built in 
Richland . This. list is general in na\we and is not meant to be exClusive of products outside of the :· not 
allowed" li~ t- . · · ·. . .: .. · ... , • 

' · Ag-ProduGts: 

·-. 
,\,'. 

?. 

........ 

. -.,~-'Wheat & Its by"products ·, ?ucF;~ ' •. 
-,screenings, Millfeed, mi<;ls,Jiciur, etc . 

. • ,_ torn & its by~prod wc;~s sJqi] as . 
screenings; DO:(;, c8rn giJ't'en, germ, 

. hominy, meals, etc. 

Feather meal 
Fish pro.ducts 

Lin~~ed (meal ~- ~il s ) 
C_an_qla. (meal & b1ls) 

. . ~·-

·: . ; . 

• .•. Beans~& lts.:by-products:.such -as oil, . 
. :meal r-soy:hull p~llets , etc. 

..~--Q~ffi~& by-products 
eL_b'fvfErat ·&·bone-meaJ 

,t{.•"'~--:P~nuts & . by~products .. 
:.·· · .. : .·. ,·.-.. 

Sugar be~ts· · · 
·'Molasses 

• · Hay (gra'sses dralfalfai 
·. :sai-ley (Malt, sprout~ ' b'rewery 

products, 'etc.) · · 
Blood meal 

•. ·Citrus products 
Cotton seed, meal & oils. 

;Animal Fat. 

Gener~! Categories: 

·• 
-· 

Fuels: 

Ethanol 
Diesel 

-~ ~-.. -- . ---~ . ... - .. . 
A!';;::.'t.~-· POL.iltr~=!?,y-Prodljcts 

k"f:.:;Y • Rice &;: QX~~oduc:ts . 
A~ .. -' r Sunflowers,~;.Qy~products ·. 
\i~: Milk & By-Prodt;gts 

-~7:.:.,_ Yeast "~«---

. ·· ..C_r_!2p,Seeds 

. "- t~b-'(.~~fts 
·~!~.- ~fegetables 

Machinery (i.e. tractors, farm ___ 
equipment, etc.) 

*Fuels: All fuel stor.age needs to be above ground and meets all city building and .zoning 
codes. 

*All uses (such as woodchips, fuels, fertilizers , etc.) will have to be handled, stored and . 
transported according to all safety, ecology. federal, state and local municipal standards. 
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• • • 0 . -· .·. • . · 

Coal 
Radioactive waste, 
Hazardous Wast~ 

Exhibit C- Non-Permitted Uses 

•. · .. Any other product that the City 
·determines is a dust or .odor 
nuisance per city of Richland code. 
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Exhibit E- Final Rail Operations Plan 
·.·· ,· . . 

[Tp ~.~. irs~rte.cj ~ft~r. approved by City} 

- -~·; -·:::- - .--.: -..•. 
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Exhibit F - Rail Track Maintenance Standards 

The Rail Track shall be maintained, at a niinjmurn,·to the following standards: 

1.· The track improvements on the Terminal are maintained to FRA Class 2 , 
standards or betterregarding roadbed, geometry, track structure, and track .•· 

.. appliances and other track related devices; · 

2. Roadbed is maintained so as to avoid the roadbed becoming compromised; . ··· 
· . . . . . . . /-~~~~~ . . 

·3. Ballast-shall not show evidence-.of holding~~J~r , shall be full sectio_n with· •. · 

full fract.ured ballast, including full cribs ,@8]ff:hir.;z:~~unctional walkways ·· 
. _consistent with the original plan.s; &~~ ,..:~ · _ ·-· ,.Th~~~ · 

. ft3:~,-= . '~-~ . 
4. Vegetation is not growing in the~atR structure and veg§!?tion of the 

balance ofthe Terminal will be in :a~fr)anageabl~ conditio'R'~-, 
,· . . ~~:!.-~~~ ~~:~~ ... '··t.-~ -

5. 90% of the :ties (cross w~%~;vitch) shaii~~,Ef.~-~~~u efective (as de"flf]ed by the.. . 
FRA) and no locations Wi1J:e,Eis.1.where there;are two adjacent defective ties; • · 

. \';!'~-~~{~~--"-~ . -:::~~t~ . 
6. Rail surface shall be free of'visiDle"".:-aefects anoftt1e rail profile shall be 

ground con2~1~~~~-ith the ;~~)l,2 al r;~J~~J.~-~ . ~~~-
,_~-.,...-~- ... ~;.:;.~ ~~'"':;-":. ,... ,_.,..:o-,.._·.~-"'i!:'~:". .,S'-

7. Maximunf~j;;;_,a bf~"Jfi.~ad wealall~a~; ·fa~;~Wear will not exceed 5/16 

inch; ~~~~.~:::;,. ~S':L.:c.. . '14-. ,_. 
.. 8. /-~nts}_$"Q_a)l b~ji95!5Wlffl7~frili~l t.§ .. _Y"a·s~~rs, and nuts present and tight; - ~ .. ···-. --- -····-· ·-- -.. ~_.{._~5~~-~~-- - . -~ .. '-·~ ... . -~:;;:~~-~- - - --_-- -. - . - .. - ---- -... -·- ----·-· -- -····· ·-· ·····-·----------- ·-·· 

___________ §~~~Q_g_de_dJri6k:; ... _3.ge _wi lJi~:.~-within~Yz:lruch_of unloaded standard gage; 

1 ~1f~rJ?;ontal alig ~~ertt w~ll ; ~~~:Yd_thin 1 inch of original As-built alignment and 

. : .v~~i~Lalignmentsba ll be wlthin% inch deviation from uniform within a 62\~ 
cord; .,~~{~.:.~~ J~ 

11 .AII other trEf~I{-"[Tl?J{e'fi§ ls (small items such as tie-plates , spikes, bolts and 

anchors) and 'tR~6f~1 track work components shall be present and in 

serviceable condition, consistent with the original As-built configuration; and 

12. All switches, lights, crossings, and other related-rail improvements shall be 

present and in safe and serviceable condition, consistent with the original · 

as-built configuration. 
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. . · 

Exhibit G ·Buyback Schedule 

.. . ;-' . .. ·. , .· . , .. , . ; . 

· Otiginal Asset · ·spurs, switches, embankmen~,-and track .improvements 
'$ 4,500,000 Estimate, Exact amount to .be determined and rigreep tq. 

Y_eqr .- ,., : .. Value ~uyback A!11~unt 120% of remaining yalue 
1 !.$ 4,500,000 N/A 
2 $ 4;200,000 $ 5,04p;OOD 

.. ; ' . . ·-·~ .. j $ -· .3;goo;ooo $ ·4;sso;boo 
· - . - ~ -:$ ~,Gpo.ooo $ .4,329,!?90 

5 :$ 3.300.000 $ 3,9ii:(i;ooo 
_6 $ 3,000,000 s ~.6.00;000. 
7 $ 2,700,000 $ 3,240,000 

,_ ;• . --: 8 $. ·~•1()0,!).00 .· $ 2,880,000 

9 $ . 2, 100,000 $ 2,520,000 
-· . .10 $ . ' l,BQo,CioO $ 2,i6o;ooe 

il $ 1,500,000 $ 1;800,000 

.12 $ .1,~_00,000 $ 1,44()(000 
'13 :$ 900,000 $ 1;08Q,iXJO 

__ ;·14 :s: : .600,000 s . 720,000 

15 ·$ 300.000 $ 3sO;ooO 
:!,6 $0 $0 

Value is estimate beginning of year. :lstyear valueis·(lgreed value.of.(lpproved asset. 
si'~ightline depred~tion of value based on IS years. 
:Year of operation .~glnswhen rail loop is completely operational. 
C;Jn't:buyback firstye1.1r of operation. Buyback option starts: at beginning bf 2· year of operation. 
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· AGREEMENTFOR PURCHASE AND SALE OF REAL PROPERTY · · 

This Agreement for .Purcha.se and Sale of Real Property ("Agreem~nt") i.s. made . 
aod enterect into .thi_s ·- . . day of November, 2013 between the CITY OF- R.ICH4~~D , · . a · 

: .. Washington . municipal corporation ,(hereinafter referred to .as ·~ seller'~) • . and : C.E~TRAL ... -.. r . .· : . . · · 

WASHING-TON TRANSFER ·· TERMINAl:.; · a Delaware .limited liability · company .:. 
(hereinafter referred te(as "PurchasEir'T ' · · ... · 

.: " . , . . ... , . .k~~~· 
1. . Purchase and Sale of Property. Sell e r;~§grees to sell and Purchaser - -

.. agrees-J o:. purGhas.e, . on:-'.the--terms -hereafter &t£31ed:)f~ ll - of the .following desG.ribed - ~: . . .. · ··· ·· · 
property (collectively the:"'Property"): . . . ~~- ·-..~~;g-s _ -· ·. ·· · .. . : . ·:.:.·. ; 

.. -~ - ' . - .- . JY: -~ .. ~~-

1.1. The· Property.- The land involy,e~this transaai~Q :Js lac·ated in:the City of . .- ·: .. : . 
.,.r.-~--v ...., "- ·· · ·· - . - -· ..... . 

Richland, B.enton County, VVashington, aru,~:~['l egally described 8$~~ ~-~ows: ; ~ · : · · . . = · 

~:1 . ~;_'~ 

.. . . . ··. ~.(See Exifilfl~~) -<:~, 
._ : 1 ~2 . Scrive_ner's ·Errors. ~tr%:f~~~~ent of ~~ror in the legal description, • the 
parties agree that either party or a sg:Iver:i~T:.may correcht[1e error. . · ·. · .. · · · · · . 

. . . . . ,..,~. < ~::~-:-~~ ··t~ . 
·1.3 . . Laws an<r.~i§hts. It is -~dersto'i>a*8?t the -~al€_; and conveyance .to be 

made pursuant to .t.t[s.fA'Qrifem_ent shll~e ~~tf~1ro'flt~l:'§_ny ;and all applicable federal, 
state and local laW.$;~0'F'ders, ri:iJg§ and r~~l ~i~ns , ana~ Y; and all outstanding .rights of 
record or which are~i2-~B and d~VJous on til' round . . · ; · · · . . 

. ........ ··- JL~-;. -.;.~ 

~:~ ... -_ 

1.1:~rnimg of (jti-~e.~~:ff~~.m~ Proi~.rty described in Section 1.1 shall be 
corive~gg~e:..Purctia'§_e~~ .By ~ a~t¢urc:>ry 'W~~etY..;:-o eed -(''deed''-)- sus ject -tcdhe-: p·ermitt:ecr..:-.::·-=.- :-:~::.:·:-::::::c -
e1x~:~~12~.}~_1!_d_ ~~ t~~~~~-2~!80~~-e~t. TIT~~~~e~ ~~all b~ . ~e.live~e_d . _to P_!J_rci:JC?~5!r aJ _ _ · · 
c osmg ,._~ = ..... ~ · ~• 

. . :~~;,:1:.. "'flt. -~-~;~i 
.. . 2 . .. 'RorrcF!ase Pric~he e$t!mated-..P-t;J.rcl;lase price_ for the _Property .is thesur:fJ :: . ~ .. :: ­

of five hundretl~Qd sixty ~.0 thousand arid five hundred dollars a'nd no . cents . 
($562;500) computa~~-?n ~~pe of twenty-two thousand and five hundred dollars and . 
no cents ($22,500) per~~cr:e1fm 25 (twenty-five) acres of property. The actual purchase 

~-=-'~ price shall be calculate'CJ~,j2er actual acreage described in the legal description . (Exhibit 
A). The actual purchase . price shall be paid by Purchaser to Seller, and shall be . 
deposited in an escrow account with Tri-City Title and Escrow ('Title Company"). The 
funds shall .be deposited in the following manner: ten thousand dollars ($1 0,000) 
earnest money shall be . deposited within ten (1 0) business days after the date of . 
execution of this Agreement by both parties, and the balance of the purchase price · 
upon closing. For purposes of calculating time, the date of signing shall not count as the . 
first business day. In the event the earnest money is not deposited in escrow by the 
close of business on the tenth (1Oth) business day after the date of execution of this 
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contract, thisagreeh1ent shEJII · al)tomati(;;ally terminate . If, for any reason, the Purchaser.", 
termi.nates this PLirchase and Sale Agreement after the due diligence period and prior to 
closing, the costs incurred by Seller for any services rendered for this ·specific project •. 
shall be .deducted ·frorwthe · earri.esf ntoney depO$it: r he Purchaser sh·all •.be · entitled to ·• ·· < .. : ·, · 

any interest.accrued on the earnesfmcin'ey deposit ';, •· · · . . 
' : ·. -: ,;. . . . . ~ . .-:-.·.· .. . . .: . :. ; ... 

· · ··· 3·. ~-- · · ::; -eonditiotis:oP:recedent ·to Sale . . '.Jhis :Agreement is ·made and ·executeq .by_.' .. ..... - ~ . ·.. . . 

the parties hereto subjeCt to the following conditions prec~dent: ; , . ~' ·. :.. . .· · .. . ~ . . . .. ' ' · 

. ·: . _.6~~;, . 
. ~ ,,· . .. · . 3_. L .·Title Review. :Within ten .(1 0). bus~~?~qay;s after the final p_~r~_el ;. ~ · 

descr:1phon. ;ls -.•appro.v.ed~:by.cthe .. Seller .and . .:Purchi;3§,&~~Jier -shall request :.from. . .]:n,;,City .. ·. .. . ·-·· .. 
· · 'Title.--and E,?.c:;row a ;preliri1ina!Y title report on th_e~~Jopert~~and copies of:_all-docum.,ents , .. , 

referred to therein .· Said title report and ~<~1'q.tetl docun:],?gts shall .be . provided to . 
. Purchaser as soon as possible, . but in ariy.t-rtf~eht, no:Taler fffam>:-thirty (3Q) .. days··;befor'e . ·:·. 
closing .. Seller shali . proc~re · said title . rep~Q.1Eind related docum:~mt%.at its. sole .c0s1 and · . ,_ .. _ · . · · . . 
expense. ;:;~." 'i'Jf-;·. · · ···. 

. . . · · · X~~;... L~ ~-=-·~- · .. 
3.2. .. Due . ~iligence. q f[G?_gl>, executio~~--3:0l~~~~:greemen;·)\1;both parties, 

·Purchaser. is granted a due dilig~fuo~;p.eri od until ari~1l n cluding thirty (30) ·business:days · 
after receipt· of-the title re·portdestifb,ea~b ~section 3;~~~t;!OVe. Said due diligence 'p.eriod .. · 
may be ·extended an additi0nai thirtf t (;§O) '61Thlrp¥~~s da%:r~~-sm written agree~ent.by the · 
Purchaser and Seller. Jig~~~aser may \C<<j£1duct, ~~it~!ewn ex~tlnse, a full rev1ew of legal,.•, ·. 
title, environm~ntal4ajJ~r;~'fW~othe~ -r~1~e%~~1f~~t~!le~will promptly .p:ovide_ to . . · · · 
Purchas~r. cop1es ..;~ 11 docunt~gtat1on a~~~orts r ela.tu;J_g to the Prqp~rtyr mclud1n~ , · ·. 
but not l1m1ted to, so llg:t~gts, enYJ!I.Cj)nmental'\r.ErQOrts and s1m1lar reports. If, m :Purchasers · 
opinion, the results or'-$aid ·re)i$w_are uns~~isfactory , Purchaser may, at its option, 

__ -·- -·- -· .. t~r!'llin_a!i&~~~~~~r2.~~~~~"~:~J~~~~~tt~~~?.t~ce o! t~~!'llinati~~ prior to _the _ en? of . .. . . .. 
- ·· ----· · .. - --tne-du~~l1§ertce~~~!~~-:-· l n-.t-!ii~;·evenPoh~~~tnatton-:by-Pun::haser~·uneler-thls--=-seetlon~7·- '· --"-"'-"- • • c · · -::;~~-

this d~}?£ement shall fm.f:hediately_~terminate ;;and be without further force and effect, and . . . 
· without 'fQftJ:rer~ obligalion~Ceitfie~)irty fo- theoth.er: Up-on notice of termin-ation auiing . · . -

the due "Cti fi.§~.nce period,~!r~ceipte€[;:Gosts incurred . by the Seller for any services 
":i~~~ '!l. ' ~~ "i::· ... ~ . . • 

.. ",_renoereo speo1fj~to. th1s proJ~GJ: .shal) be,,dec;lucted from the.,earnest .[noney .deposlt. Th~ 
earnest · money ~a.&l2-9sited ·· u@~r Section 2 of this Agreement shall be forfeited· :in its · 

· entirety to Seller as::n i.q uidat~·cljdcimages should Purchaser notify Seller of its intent to . 
terminate this Agreemeut~ny time after expiration .of the due diligence period . 

~i/"" . 
3.3. . Council Approval. . The closing of this transaction is contingent upon 

approval of this Agreement by the City' Council of the City of Richland. In the event th~ . · 
Richland City Council determines not to approve this Agreement, this Agreement shall 
immediately terminate and be without further force and effect, and without further .. 
obligation of either party to the other. 

4. Closing. On or before the date of dosing , Purchaser shall deliver to Tri-
City Title and Escrow the actual purchase price and closing costs for the Property in the 
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form <;Jpprov~.d - by the escrow company Jess the earnest money previou?lY paid and 
.interest on the earnest money deposit: Seller shall deliver the deed; :as approved by · 
Purchaser, to.Tri-City Title and Escrow for placingdn escroW.. Title Gomp.any,· shall be: 

: :: . . .' instructed ;that -when ·it is ·in : a :po.sJti_on to· ).ssu~ ·\:1 ·standard owne.r's ··.·,poJ.i.c.y :·'Q.f -title' · · 
·. insurance in ,the full .amount of the purchase price, insuring fee simple -J itleA o.' ,tbe -, . .. : · . 

. .::P-roperty .in. ~R.urchaser,:Jhan Title _ Company .. .shall _,_ record and _deliver~ to)?u r.cbi;iser rtbe : · ., .. , 
· ~. · ·: _,. . .: deE?,9 ahd·'i?.S.!;l(j 'a.nd~deliverto~Purchaser: the: standard -owner1s pcil.icy :o.fJ it!e. · insu~ClnGe\: :: .· ·· ._. . - · 

~ ..... . 

···t : .. . 

. :: ; ___ · 

6; 1.3 .. .Seller .shall :use its best efforts to remove all disapproved ·exceptions 
described in the preliminary title report. 

6.1.4. During the contract period , Seller.will operate and maintain the Property in . 
a manner .consistent with Seller's past practices relative to the Property and so as not to 
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:...'" ... 

. • I .. : . . :' .·. 

cause waste to the Property. · 

. 6..1.5 .. Seller shallreasonably coope'fafe with Purchaser to obtain approvals a.nd: 
permit~Jor.:the deve~,opme"ntofthe P,rop~~y: ;> ·. ·. · .... · .: . , 

' ... 6.1.6,~-~seller~has -or is :abl6do comply-:with . Washington law regarding . the - surplu~ · .. :, ' . .. .. · 
: .. .. ·and ·sale of·the~Prop·erty ~ --:~ :.-.-.... : - ~~-:: __ _. ·_: · .. ~ : · --~J:- :·/:: .. ·< ·:··x·:-·-·· . ·_ ··-- · -

6.1 ·.7 . . Utilities . (water, sewer, arid power) · I able in the Logston Utility . 
. Corridor along ·the west border· of the parcel. Pct~;_ct;J:~sl3r will .be required to· extend 

· ;_, utilities-'-jhtEi ,,the!.::l')·ameJ:. ,tGi;4 t:leir.-.new>s;trud · · ~er . will- ~be>,respc;msible- -fo i:;-:;.: ... - : · · -. . . --... ~: 

· d13.slgning "an.cj tor)sttqctil'i.g· tre~ded s?r\ii(;;:~{: obtaining:· all ·peJmits a.rid:·.::·:. · ... .·! .. 

. . payin~;j' all fees associated with .. utility conrre . 
........ 

•.· ·' · .. . ;:; -:·· 

6.1.8: The Seller.will re.cord rie.t::es~J?li:/ ingress/egress to .. ;. :· .. · .- ··.· 
the Property. The ·Seller · will . 
ingress/egress · location and 

tns-~"' 1 "'''"'te '. a suitable . ' .. ;_ 
· ents to the 

property. 
. __ ,. 

6~·:1.9. Seller and · Purchas ~r.rlrnAr agreed-:-upon infrastructure · . :· : ·' · 
improvements will. be. memorialized s8j5a1~~~~ 0ifrasfriilJ3jl re Agreement executed--by - , · 

both .parties and · here iffiini;eq;~orated t5~~~I~~i~~~{W~~~~~ t this Purchase and Sale . 
Agreement is tergtfti~t~~!iJ¥!;either ·• • nsfer of' .land -ownership ' ·: 
contemplated her€r-d1tr e · .· lnfr~Jf~Cture fi._g1i~~; null and void -With heY • . . 
enforceability or conti f-lwn_.g oblfg?fion by ei 

.. . . . !;"L . 
. ~ . 'r.;"ii'c ~" 

· 6;2_:~-e:frelfens. Repfesen -a IOhs~:;and . rranties. Seller hereby makes the · 
-~:..:-~_ -:: .-.... ... ::..:... . .:....:.:...fe llc:JW.i!t'Q;iel3'fesefitta~-43ne~8fF.inhE!s:-tto:m#rehaser~. --each -of- wh icfi--Sha~r-=~:&-frl!e ..':eF1:::==-~ - ~~~ 

the d;'~::,J:wreof, throu§F.!Q:ut the-;;.:q~tract pe"f.1bd, and on the date of closing. Seller shall · . 
- imfneaiaf~j~LiR roviae- Purt:'FlaseYvvit~iwdtfell'-notfceof-any .e-venCwhlch would mi3ke-an-y ; . 
representatlo'r1i9! warra·nty·s·$!jforth B~ow incorrect or untrue .. 

. . . . ...... :-=: i· . ~Si.l[t-~ ;. . ,. ':.: ~1t ·- ... : ·.. . .... _.._ . . . . .· -~··. . ..... - . . . . - ... - . . ' . - . ~ ,! > 

· · 6.2.1. Wi ti.i~e excepfign, Seller has full ·p.6Wer and authority to enter into<and .· 
carry out the terms~ g{~1sions of this Purchase Agreement and to execute and 
deliver all documents ""'!'~iG_IT....!are contemplated by this Agreement. All actions of Seller· 
necessary to. confer siTCh authority upon the .persons executing this · Purchase 
Agreem·ent and such dther .ddoumerits have been, or will be, taken. The one exception ·· 

· relates to an option agreement between the City of Richland and EUCON/American 
Rock Products (contract C126-04) dated April 19, 2004. To effectuate this transaction 
with Purchaser; Seller has renegotiated the option agreement with EUCON/Ahlerican 
Rock Products and will repurchase the property from EUCON/American .Rock Products · 
at the closing of this purchase and sale with Purchaser. The City will close on the 
EUCON/American Rock Products property simultaneously with the CWTT agreements. 
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. . ~· 

. 7~ · .... 

.. : . ... ·. ·:· -:~ .· 

However, the City's, repurchase of the EUCON/American Rock · Products · property :must ··_ . 
to be recorded first · . . .{- - :. : · 

-· -::6';2•.:i.:': Seller is. a WC~shington municipr;JI corporation, duly formE)d and~ ;orgC~.nit:ed, 
validly ~Xi sting and ·in good .standing under the laws of the State otWashington. ;_:; ~ : : ·. ~- . ,. 

.. ·· . . . , , ~ . ' .. . . ~ ~ .. ·. ~ ·. . . ; . 

.. · : ·· 

. 6_;2:-3, -Seller has not ·received _,any written notice-. from any gov,e.m(nE;lntal · -·' .-- - - ... 
authorities or regulatory agencies that eminent 1-~-~ain proc::_eedings•i for _ the. , '- ·:: _ _. ·. 
condemnation ofthe Property,are pending or threaten e.2. ?~::-?' . . · -· .. -. <• · oi ·. : _.·· · -· >: : ·.:: ' . .. _ 

, . . ... . •6~~.;,;~~~~~r. -~~·~-'~ ~;c.r~oeiv~d -~RY . w;i~~'l!' of,; p~~di og . or Jllre~t~o ~d . · ; . • , , 
. .inv~~tig?tion,, ':Htiga:tjo_n· · · c:ir :: other ·'. pr?c::e~cjing~~'@fe - :a ~-~£~2 .- gq:verJ'lm~ntak , b.ody,-~ or<,: :,::: ' 
Tegulatory agency.whJchwould matenally an: t __ flNers,elyaffecJ~i;).:e Property. . . :. . ·. · _ 
. . .. ·· . .. · . ·'··· . . ~ ·. ~ -"& .·· ... 

· -. ~6 .2.5 . Selle t.. h<:~snot:received . any '~r~.-.er.rnotice . from any .gO,:y~ rnmental.: gutb:ority ·; ._. -·. ·-· . 
or regulatory ggency .that :S~l. ler's use· of Me~_Rropertyf)? · presentiY. r: !;l~ violqtion . of .any: 
applicable -zoriing, _land use ·or 9!rer law, o~eg;- -~qi.Qifrrce or regulati~~..: effecting :the 

Property. _ , _ _ ' _ _ ··t'\~ ~ · _ ~·-~k. _ --. -... _ _ 
- · .. · 6;2;6;: No~ speri;ial or -generplfusse$~fu~qts h<:~ve?~~~n levied against the ·PropeJiY- .. ·· -:· _··:· . 
except those disclosed in Jhe . pr.elimi~"a.& titl'e~~1\JJU~t •. and<:S~Jier has not .received written ·_ . .. 
noUce that any such a~w.ents are'fAIT?aten~~1£.;;y _ · ~~~ - · -.- .· . . .. __ · , · · : , · _ - -- _--. . ·• _ ... ·~;;;r~ - -~-:~~-- . - -~ At/i' -~~=-;, .. - - - --- - - ._ 

6 ~~..7; SellePiis .. !i!:ot a "fof~~n persora.~-- ·purposes11of Section '1445 of'the _lnter.nal · 
Revenue Code. . -- ~t....., . _,., 

·-.. ··• 

-.,.,. .. 
~'~ -~!~ ~~f~~~-

6.(:h~~c1iaser's '"-REfP!rsewtilli"E>ns~ P;g[~chaser hereby makes the following 
____:___:_:_ _ _ ~- repr-e$l~titiofi~Ft~~le;ti-eaelt£~t-wM1efi~s-fli3~e~tr-fre:.c:yA-the -Elate-=-hereof:..am:l--oR::.t-he::Bate-:=-::::::.::_:_· _ :___::;-;:.,.;-: · 

~;.- .-~'i.'e'. "0::~ ~:.4:;.=.-, ..;._ 

of c!OSIQfft- ~"-'""'- ~-;..,_ -- .· -~ -~~- -t:.._ . :-c- ~- -- "~t~--~ . 2?:~-: - ---- ---- - --·_ 
6 .3.1~.;fi;~JJChaser ha~"f~ ll pow:@r and authority to enter into and carry out· the 

terms . and . prel,~)ons of .t~ls~Pyrchase - Agr~e,ment a_np . toe~ecute and dg;liyer aiL 
documents •.whict;~re -con~e.:_rlj plated . by this Agreement. All ·.:_actions _ of Purchaser 

· necessary to -_ con'fe~=~.suc~uthority upon the .persons executing this Purchase ·. · 
· Agreement and such olll!fE rl.\?>cuments have .been, or will be, taken. . . - · . · __ 

~ --

6.3.2 .. Purchaser repr~sents that it has sufficient funds to close this transaGtion. 

6;3.3. Purchaser is a limited liability company in good standing under the laws of -_ 
its formation .. In the eventthis statement is false., the person _or person signing on·· behalf- . . . • 
ofthe company shall be personally liable under this contract. 

· 6.3.4. Purchaser represents that the property will .be developed as a bulk trans-
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· ... -

- ;:.:_:{._:_. 

·-. ;----

.. ·: . : :.\!"- . . _ .. 

. loading facility utilizing. an adjacent rail loop also ·· proposed . and .CI.nticipated to . be .:. 
developed by the Purchaser. Prior to closing; the Purchaser agrees, to provide a site 
plan ~indicating how ·the . twenty~five (25) acres will be developed. D.eyiation 'Jroin the . 

· · ··- PurC.h·i3se(s·' inferrded use :·mq$t' be:' <;I!Jthorized :by'·.the.Setler:-in ·writing >F?ailwre ·to obtEJin . . . :·~: - .. 

- __ ., . 
. .. . the Seller's permission Jor ·any- -deviation: from. the .intended .use stated he.reln ·shall . 

_,swbject .:,the Broperly '.to · ·tbe - · ~e:v-ersionary _.DJause . in . Section . . JO.t3._, ~Nothing .. jn,~:tbis 

section allev'iates ;the"Purchaser.:from:obtainirg :the 'necessaryapprovals;.:authorizations .• ·· ·, 
· or permits required for the :developmentof the:Pr:qperty for ! he intended. use ... .. :;> 

~r 
-: : :• ~ 

. 6.4. · Survival of .Covenants. The c~~ena~_ts.f;r,.e·p;esentations, and warranties . · 

- . ,_ ~-,' - . -

:: . . ~. -

': - , -_ 

::contained.dn-SeGtion:6:ot ,tl:iis:f\.greement,shpll s~~~ --~.. _delivet:¥"'ar.Jd~:recor:ding of:~the - .. .. , . . 
.. . · deed ,from:the>Seller-,h~vth·e; Purchaser:: ' .'::-.. ~ ·.-,-':'p ~·~~.,; ··. -· ::-.;: •· '·•·'>/if~: .. /.;, ;.L::·, · •.·> 

.- -_ -~- . 

7 . 
· i..: -·- · 

occurrence. 

s~ Purchasers' Remedies. In the .event of. material breach of this Agreement .. 
·by Seller, Purchaser shall. have, · as their sole remedies: (a) the right to pursue specific . · 
performance of this Agreement, (b) the right to terminate this Agreement and (c) all 
remedies presently or hereafter available at law or .in equity. Purchaser hereby ·waives 
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all other remedies. on account.of:a .breach hereof by Seller. 
. :, -~ . ' . · ·, :· . -: . . . . . 

9 -: ~Liquidated Damages;: ,' in ·the , event of material pre-closing _ default by --
'PurchC~ser. 'imthe·· ,p~rfcirrnano_e -·of:thejrobljgations .hereund?r, S~ller· shalL have:_·tr_e r(gHtu , · ·-· 

.. ·: . . . : ~ . 

to ·terminate · this ;-Agreement .WithoutAurther·:obligations .to Purchaser, ·:and .: keep- the :_ :;· .: .. , , . . :· . . ·.: . 
. . earnesL money deposiLas .liquioated~.damages.~J2mchaser .ag[ees _that:iUs.·.diffi¢uiUG: ,_:_.;: , .. : _, :_ , .,;,: , , 

., :ass:ess' the;carnc:iuribof:dam<:~.ges, incurred :hy :the': S.ell.er in :the · e.vent· ota~ defaul.t-t ~y ·the;·. ~~~ :.: . •_. : :~ :::' 
.purchaser. ·.The·parties th.erefore 'agreeHhat, ~as of:the date· of this contract;J he amount :·:·,-(. · .. · < · ' · 
of the earnest money deposit is a reasonable estima_teJ! J the damages incurred · by-, . 
S_eller. -.... . · ·-. · . . -·. :· -::._ ·\ .. : <:.. -~ 

.. ,., . :· .. <1:.0. ,· .· .Misoellaneous> .. . ·· - • ..,- -(,;,. :· •••. . • . • • • • ••• _; ·-.~: -: •.·· • • • .• ;. ; J ... ~ ·_.: • ::. _.:·. ::·:. ;; : •· -~ ~ •• -:-' 

·· -~·~.r-:<; . .'~_": ,;}~J ,. :.: · : , :-~ ~-- ··.': ·: · .:-r··. :· .. ~·-~\'· ::-.. : · ~ .. .-.. · ·:. ·· .~ · . ...-~.. ...... . ....... .,~~~ · .. .. : ·: . · ·· · .. -·~ .. :.: .. _ · · ~ .. · , 

·1 0.1. Finder's Fee. Purchaser and .SeJ I~ r each agr-e_.~J.hat a real estate .finder's ,. • 
fee .("B~al Estate Compe_nsafion:') is not ~fo-'eaqh oth~r -c5FJ.!9'" any third_party. £a·ch · 
.party, · hereby · agrees :to mdemnlfY ·; and ~~J.end the other aga l r.tSJ.:z~ an.d :hold JI:Je other·~.-:-: - ::: ·· 
h~_rmle?~_;Jr:oxn .and '.against -.any. and ;all - ~~~;:_ damagek liability "c>'J:~~~pense;, :inc_l_uding · 
costs ·and ,' reasonable :. attorney's fees, r:esulfrElg · :fr.ql!:]:_,any claims~4QJ ReaL Estate ._, :. : . . . . 

·Compensation by any. person orfinti!y .othenthampsO.~r~~€(1 herein. The --~o.visionsof this 

. . : _ .... 

.. sectio~_ sh~_~~: ~u~i~: :~~~ · cl~~in_g.~~~ ~~-- :::.: ~ ~~~~~ . · _· . ·. ···-·.:_ ·_·:. · ·,, · -·: .• • 

· 10 ~2~ :"Time . of ithe J.EssenGe ~.:tfjme~- f~f6J~the ess'§~J.i!Ce of .every .provision of this · ·· ,, ··. · ... 
. • ~·~ ~'1<....-:- -~ . .• • . · ·~ 

Agreement ·: ·· ·. '; .----":'~, · · s.,.;..·. . 

. . . ' . ~- .. . ~ -~ ~:-~~~~ · .. ffl . 

·. · ·· . 1 0.3~ .:NotiG: . "' . henev~0;any ,pa~~J£to .shall((igs ire to give or serve upon the·:. :. 
other any notice, def.TII~(;)-d, req a~-:§t or. .othe~§mmunication, each such notice, demand; 
request or othercommuftll~tio_~b~€!11 be in w.~tting and shall be given or served upon the 
other pa~~~~!'.?.g .. naLd·81i¥~(incl~gjnfl deli~~"'? by ~ritten electronic transmission) or 

----~- -- :-:· :.~ -~-by-::eect±fie:eF.fe§iSte~,¢ . ..:.~e F~@r.ess Uiilt~~.ft.St-a-te s--:m all ;-· 0 r-·Fed era l;_f:x~res-s-=er-.::-ott:rer.::..:.= -..:..:;. . .:.-.:..:·:,_;._ 
com~1Ala1 courier, ~S@st!=!_.ge pf.$.f!Jd, addre'ssed as follows: 

. ''~i~~-- - ~ :.~~\~ ·:- . --~,:~;_ . 
TO PURCFxllXSER: . • · --:;:-.... . · · .· '<·"'~ · 

·-:..-:'~ ~ -.,...:;-_ 

" :- Cen~ral Wa~#tol'l Iransf~j;Terrninal 
· Attn: Dennis R"~lle · ~- ·' ·. :· t'~ · · · : · . 
427W 1st Aven8"§:}~~ · i:':·q · ·· · 
Spokane, WA 992~1t 
(509) 623-1144 .. 

·· dkyllo@commoditiesplus.com 

TO SELLER: 
. City of Ric;;h!and ~. '-:;, .. · . 
·_ .. Attn: EconomicOevelopmentManager 
· 975 .George Washington Way-· 
PO.Box 190, MS 18 
Richland , WA 99352 
Phone : (509) 942-7763 

·Any such notice, demand, request or other. communication shall be deemed to · 
have been received upon the earlier of personal delivery thereof or two (2) business ·· 
days .after having been mailed as provided above, as the case may be. · .·. 

1 0.4. Assignments and Successors. Purchaser may not assign this Agreement 
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· withouLSeller'·s consent. Any assignment made without Seller's consenUs null-and void_, · 
· and does not relieve the Purchaser of any liability or obligation hereunder. .• . .. 

· t0;5 .. ·:Captions.; PC!ragraph titles : or<c~ptions . contained .herein are inserted- :·as-' a · 
· ·· .. matte( of conVenience c;~nd for relerence, and .in .f.lo·-way define, limit, ext~nd or_.descdbe ·· -:i 

· the .. sco'pe·otthis) \gre.ement. . ~ ·. -· , " .,_ · .. . . ... ~ ~-· ... __ .... · · • . · ... , . 
. . --~t..~-~ ~ :· .. · ~··· · . . ... - . ··.;·:· . ,··. :: . : , . 

. ~. 

· · :1,0.;6 ~ ::Exhibits . .AII·exhibits·attache.d: ·hereto.,shall ·be incorporated by reference·.a:;?:: ·. : . . ..- , . ·• . · 
if set out in·fuiL herein . . • · · · · · 

...... : ~- . . . . . . 

1 0.11. Full P effi'mJTilanae and Survival. The delivery of the deed and any other · 
documents arid instrurnBn.is'" by Seller and the acceptance and recordation. thereof by 
Purchaser shall effect.a merger and be deemed the full performance and discharge of · · · 
the obligations on the part of Purchaser and Seller to be performed hereunder. Certain 
clauses, covenants, warranties and indemnifications specifically provided . herein or that 
can only be performed .after closing shall survive the closing. . . -. 

1 0.·12. Governing Law. This Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Washington . The parties agree that Benton 
County is the appropriate venue for filing of any civil action arising out of thls · 
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'i' . . 

• -1 . •· 

'.- . . . · 

· .. ;' ••• 

·.·.: ·.-' 

Agreement, .. and both :parties expressly · agree . .to · submit to personal . jurisdi~tion ·in .. 
Benton County Superior .Court> • . . :· ·. : : . · .. : .. 

· ·1 OA3 .. ~Reversionarv.Ciause ·and :Optionjo· Repurchase/Reclaim. This ·J?rop~rtyds· ·· .. · .. ' : i. . · . · ...• . 

·.being: sold · to:.Purchaser.in"anticipation of the .. development of a bulk trans-Joi3d facility.; ·., _: .. :;:< <· . .• ·· •· . 

The . Seller .reseD.Ies ·a ~ rever'sionary , interest to. reClaim title to the .Pr.operty ·underAhe .. ~. 
following circumstances: ·. ·. · · · ·· ·· . . . . .. .. :: .· 

CITY OF RICHLAND .- Seller . 

By: Cynthia D. Johnson 

PSA- Central Washington Transfer Terminal 

· CENTRAL WASHINGTONTRANSFER 
· TERMINAL- Purchaser 

By: Dennis Kyllo 
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-:.:.;..·. 

. ~ ._; . . 

Its : City .Manager . • · · 

ATTESTED: 
: . . : .· ' 

. :·, .. .' . •• • • • • .-_ t • •• ·. -~ . ;:· :: .. ,} • : 

· ·:MarCia Hopkins;Dity Clerk .:· · · 

. :-··- · 

·.APPROVED AS·TO:FORM( 

:·-:·::·. ·· . 

··· Heather Kintzley;'.GjtyAttorney : 
· ... ~. '. 

· $TATE. OF WASHINGTON . .: ) • · .· . 
. ; · . · ·· . ·.):ss . 

. Its: 

; o } 

.: ·- .: .·.- .. ·.· 1: 

. ;._: .' < 

.. .. ·· . . · .. . · 

---'-------"--' 2013 .. · 

. · .. 
.· . 

~ ... : 

-~:·_ : . : ... 

'·, · .. 

-ti~~·ame;· .. c:: --.C -----.-.. : __ - ·-·- ··-···------···-·--·- -·--· ··--···-----··-----

County of Bentori . :-.·· 

) 
) ss. 
) 

On this __ day of , 2013, before me personally appeared 
. CYNTHIA D. JOHNSON, known to be the CITY MANAGER and/or representc;~tive for 
CITY OF RICHLAND and this person that exe.cuted the within and foregoing Agreement 
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.. - - ;.·_ 

for Purchase of Real Property and acknowledged that the said instrument is to be the free. 
and voluntary act and deed of said corporation, for the uses and :purposes therein 
mentioned, and on oath st21ted that they were authorized to execute said -instrument. · 

IN WITNESS WHEREOF, I. have hereunto set my hand and affixed my: OffiCial ·. 
SeaLthe day and year·fjrstabove written. · .· , · · · · · · . _ . . _ .. 

·NOTARY .PUBLIC. i ~~;_:i'?~q~for the State of 
Washington, resi~~-g~t: ___ · _______ _ 

MyCommissio~:!g~pu<e~~-,-----------
.. 0 ·.". ·,_.--~ - ""~ • 0 tx':&~~ -

. .. ·-· ·-- . . 
-~~--: ~ - --·· ---· ...... -· ---------- . '''• •• ·--P- • -- ···---•••, ------· 

·-1- · ·· 
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HORN RAPIDS RAIL LOOP 
PURCHASE AND SALE AGRE·EMENT .· 

· .. . . . ,.,·'·-·Exf.l,l·:celt·::.A . 

PROPOS5D 
PARCEL 

PORTION OF 
121083000001 

. I 

:·: .. 

20' 
SERVICE 

ROAD 

··' '·' . . · . ... ~ . · .. ; . . 

.. ·. ~EMNANT 
1'21083000001001 
· ·· . ·· .. · 

AREA UNDER 
ARP AGREEMENT 

·"'-!· 

. PORT OF BENTON 
PARCEL NO • . . 

122081000001000 . 

i-· 
N 

l 
0 500 

SCALE 
1 inch = 500ft. 

'.·= 

1000 

11/13/13 

001.108 

··. ) . 
. ·~. . 
- ~· .. 

. ':. 

. ·~ . . . 
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:. ·- ·-: . ·. . ~: 
'! , 

.. 
_\ :• -

. -·: ... ::·~. . .. .. 

. . ~: 

.. ~- --

' ; . .:. ~-- ' . . . 

1.1 

Clt{ofRichland 
InfrastruCture Agreement 

.:. ::. . . .-:- , :· .. 

1.2 Development Funding True-Up . On August 1, 2019, the Parties shall mutually 
cooperate to determine whether the actual amourit City has then expended in 
Development Funds exceeds the development fund amount, and, if such an 
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· excess exists, Owner shall pay the excess amount to City no later than 
August 31, 2019. 

"'.: . . .. ~ . . . .., . • .. 

2. CONDITIONS AND TERM 
·.:· -·. ·_.' .... ~ • ~ i ... . .. , .... · .· 

. ;' - ~ .·. . ,. . . 

· 2.1· · ··::·Effer;tivep_ate .·ard-ierr,·i, . Th.i~ Agre:~ment, . c;tlthough executed_._on _ the ~. a.t~ -of 
_.· · · ·. _· · ;: .·:~Jgg·alur:e· ''oY .t~e . ~e?~n·c~L~:P~rty~· . ;s:h.,~_fr ·: b~'c.o[ie effe~tive . titteen ( 1 ?) : G.?:~t~-':\d~r .. .:' : .. ... 

•_· d~ys .. atter_ closing ori th.e:' P,ytcra·s:e :an.~ - ~·ale p..gr¢emef)t between the ·.City of :·:· .. " 
. :: Richland .. ·arid w 'ashihgtop Trari 'sle,r _1ermirr~l , l...LC forpyrchase ofthe:'Owne r. -' ' · ·: ·• ··. :·> 

Property. In the eventthe City·of Ridiland anq~Washington Transfer.Terrninal , . . , . 
fail _to . close on the Purchase and S;3le Agt~ment ·referenced herein, -:this~ · . 
·iiifrastructure. Agr.eement . s.hall .tecrnLnF11~"~~:q !be Pi3rti.E?~ ___ sh.9ll h.?Ye: no '· r< 
obligations hereunder. This Agreeni·ents~l:!'ail'i?rr:p inate on August 31, 20.19( .or .... , 
upon full :~aymeht .of ariy,' obiigatioh f1.ye;o ride (S:~:9tion 1.2 above, whichever . 
date occurs -last iri -time. : ,. · ~--.;~~: ·· ~--, - .· · · ... ... · ·.. ·. , 

- ... :. . . . > £· . ~ . . :· ·: . . "'"·;-=-.,.:~~ . . . 
2.2 CWIT Bid Notice. ::pf.io:r · to~ ...... ·.6rrm1encement of ""c-onstruction of ·the .· 

infrastruc~ure co0templa~e~ · und ~'i-~~~~ ·· ~~l!~p1en~, · th~,~~, s_hali . p~qvide ·• : · · 
. C:VTI wrth _aU _brd a~~J.~ rnformatro~$~~[~ward rn~~rm~froJ~ mcludes· the 
· City's call for proposals. tum_d the scope1r.GJf--~worklspecrfJcatrons·· related tp ·the .· 

. ·. · .• · . . · · : . . .· ~ ~;A;~;(~ · : . . , ..•. · -.. r -' ... -,.r. . . ., . , 

._-:-: ' . . . 
... · ... 

. . : 

proJect contemplated u ~t~ ~~r ttf.ir.!?d~greemei:l.t : :Commencement of constrwctr.on , :·•, 
· shali. be conaiti6ned , JP.":Go ":'~8~ · approviJ1g, ·in writing , · ·all · bid -award '/:· .. 

information. lt;_~wn · doJs\m?t ~pfi~¥~ all BiEG~~ard information within -a .· · 
reasonab!£t~_ iq1~~~Ls Agree~~nt sM.lra(Itpmatica11~ terminate and be of .no . 
:further fGrr.G~nd~ffect. · · • -~:;--,, ~ "f ·. "'·';;!}>:-:, · 

. ~~~: . . ~~ ~~~ 
~~~--~ ~,- . . 

.2 .. 3 Commencer@._;;! of.i;~C_onstruc 1 .:.~~ ·Construction on the infrastructure 
-~c4<~9.~.!]P. Iated''irJ1:rle:fu~is~g~E?enif:T@£,Jhall commence once .the rail loop is 

· c~"_;£1@nH~E{f~mcti·cY[jf~~etrutn,pe!5","' ··the-issuaAc::e ·of- all--neGessar:y-fleFmits------ ---c:r:::-··-· 
\~17~nd the col'jfUJI~ncem~n! of graai~activities on site. ----··· -;~-~~~~'L . ·:~~ ~~-~ -------- --- ----

·--·~ ·-·· .. '· ,· .,~ - ~ -~ ·-~·~ . -·- ·. . 
3.1 Ameffament. No ~fucndment to this Agreement shall . be·· made unless · 

mutuan~_:greed tqJ'@ the Parties in writing. · 
""-?~ ~§;¥ 

3.2 AssignmenWty_c~4'tsors. ·This Agreement shall be binding upon the heirs , · 
suc~essOrs, asSigns of any or all of the Parties hereto. 

3.3 . . Entire Agreement. This _Agreement contains the entire agreement of the 
parties hereto and supersedes all previous understandings and agreements, 
written and oral, with respect to this tn3nsaction. Neither party shall b,e li~ble 
to the other ·tor any representations made by any person concerning . the 
premises or regarding the terms of this Agreement, except to the extent that 
the same are expressed in this Agreement. 
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•.:. 

. . .. ~ 

I ... • 

~ : ;- ·· :. 

.. . . . 
··-· : . 

3.4 · ··-Goyerning Law/Forum Selection. Unless otherwise controlled by federal. law, 
the · interpr,etcttion and enforcement of this Agreement shall be governed· py · 
the -laws· of the State of Washington. The parties agree that.Benton Collnty r:is . 
. tt'l~ a,ppr,o.pria_te. venue for . filing of · ~ny civil . action ar~sing out :of tbi?. · 

. A.greemenl Use( e?<pressly agrees to submit to personal jurisdiction -jn·Bentc::m · 
· · County~superior_ Court. ·. · ..... . 
. . :_; :.- --~ · .. -· . .. . · . ~- · .. :-- -· ·. . . .. ·.· · . ·.-' 

3.5 , ·.:_!fl.qtiqe. AnY' ·ndtjce or. •demand ·required or p~r-~itted . to .be giv~n J'~d.erJ)iis 

~ ' : . 

. · '·· ··: 'Agre€f!T1~ri't~·.sha_ll :. be sufficient if in writihg· arid sent by registered :or •c~rt.ified'.: .. ·"=: · ~· · • · · 

· .·. TiTClil ; ·retu.rn =•receipt requested, or by · overriigl]f~s>urier; or hand delive,recL . to· . ·· ,, -;· 
• .-- the address .of the Parties set forth. below, )~"J-;:Party may give -notice -inJhe · .· .. _, ,_ . 

. . . ·--... mann.er~ pro.vid,ed. in this_Section.toJbe:"o-!l@ilfPacties .of. a change_o[a,d.dr.e~s . . :;.- .·. -:,;: . 
: ·. Any notice ·shctll .. be deemed:. tO ·hciv.e· gJ(e:i;f"O·n~t!;l e date .it is deposited -in ,to~ ·-. :'.<-,:, . . . . . . . , . ~ -- ~. . . . .-. ""*~ .:-' . . . ~ .. 
· U.'S. · Post~! · Service mail, delivered~!o-:·the ove-~ojght courier, with postage · . . , 

prepaid, d[ upon hand delivery, as~~case may tYef~~. . 
. . .·.: ~ :. . . -' ~·t?~~-~ . . 

TO CWTT: · "t~, . · · · :·;· . 
Central Washinglon~JransferTerminal .. 

..t:t.~=>'~lf · ~~:;:. . : . . 

-. ttrt-s~Elennis Kyllo . ~~~~ _ · . . 
:o-:2.J7Jw·151 Avenue 'il" · 

., . " P.O. - ~ox 190; MS ' 1R~ '~~~~ ·§R6~ane, WA 99201 , .. ·· : ,, 
. . . ·. >Riciilan·cJ .WA-99352 ;_ .'3:~ -·. "'r;:t . (569¥623-1144 .. :, . · .. ,._ . 

~Phone: (S 9t942~7763::'-$,. · · ""s£:.·::-r~dkyllo{@'"co mmoditiesplus.com . · ..__ . ·..,;~~ :- ~:::.:r 

3.6 

3.8 ·County a 

t' 

[Signature Page to Follow] 
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·· ·; \! ·. 

:·.· .. ·'· 

. . ~ .. 

·:···· 

IN WITNESS WHEREOF,- the Parties hereto have executed this Agreement as of 
the day ·shown· next to their signatures beloW. · 

. .CITY'OF RICHLAND · 

!'-' ~· . _. 

.. ·• By: Cynthia o. ::Johnson· 
Its: City Mar:1ager · 

: f 

· -: ·· .. 

DatB 

. · \. ~. ··. ·: ' ::·: ·.: : . : 

ATIESTED: : · 

·Marcia Hopkins, · City Cle_~k : 

APPROVED AS TO FORM: . 

.· . 
.·. 912NTRAL WASHINGTON TRANSFER 

:TERMINAL·· ·' 

. '· !· 

·. · · ~· ·• . Dt;:~te 

. ; 

·I ··: . · ... 

·: . . 

. -. -;--__ :.:_; ___ :: .. _-:.__ : __ .: . : : • • ..:. •. _ :·...:..:..:.:;.:--:-::::::..~· =-;:..::..:. .--:::-::: ·. : ..:.. ~ •• . · - - ·- .. -_, ..• 

Infrastructure Agreement- Central Washington Transfer Terminal LLC Page 4 of 6 

000049 

001112 



88

~.~. :.::_-_:_ .. _._·- .:-:-

EXHIBIT A- LEGA:LDESCRIPTION OFPURCHASED PROPERTY 

(To be inserted when purchase is executed) 
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. ·· ,!.. EXHIBIT 8- MAP OF PURCHASED PROPERTY 

(To be· inserted when purchase is executed) 
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/ 

I 

I 

HORN RAPIDS RAIL LOOP 
INFRASTRUCTURE AGREEMENT 

EXHIBI·T. :C · 

. •• ! 

CITY FUNDED 
36' WIDE ROAD 

WTT FUNDED 
TE ROAD AND 
CROSSINGS 

- - --1 - --+--.. - , 

~ 
.. ·'·: 

.. 

·: ~ ; 

N 

l 
·; 

.. 
!· :· 

500 1000 

I . :.· 

I o 
' · t ~-·. 

I - - -~-;S;CAL~- E~- . ~- ~~-- - ~ 
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=.: : : 

AGREEMENT FOR PlJRCHASE AND SALE OF REAL PROPERTY 
. ';· ,: :;, .;::_! _ , :' . . AND 

CANCELLATION OF OPTION . 

AMERICAL ROCK PRODUCTS 

Thi$ Agreement for Purcn~se and Sale of Real Property and Cancellation of Option ... : · · · · 
. ("Agreernf?_nt:') is made and entered into this _ .. · _ _ day of Nov.ernber,. 201-3:, :between . 
· .A:MERICAN ROCK PRODUCTS, a Washington Corporatign (hereinafter JEJferred. to ~ as . , 

"Seller'' . or ,~~ARP"), and the CITY OF RICHLAND, a /~a§"tlington municipal corporation .. 
(" ' """'-

(hereinafter referred to as "Purchaser" or "eity"). 7--~-:~ . . · · 

P: 
~ ... ~ ~:· 

RECITALS':' ·. ~~ 

Ori or about April 26, 2004, '·lhef- Cit~~-t.~~li1r -~ndi~p:~~;~~urchaser entered into a -· · 
Purchase and Sale Agreement relating to~l:l~~ieal prop·erty legally~F.?ribed in Exhibit A 
hereto ("Purchased Property") . . ARP became ;;the owger: of recora"::®t the Purchased 
Property on or about April 30, 2004.:.. SimultanecSEi~)With1.tfi~~Jexecutiori orftf'e~urchase and . 

'k. .. ~~ ~~ - ~- .. _~ 

Sale Agreement, the City as S~ll~t~;~nd ARP S.~orchaser entered, into an '.Option . . . 
Agreement governing a second ·:P~~ :~ ~real prope~_legally described in Exhibit "B" :. 
hereto ("Option Property"). ~r - -~:- ··~~ . . · . . . ·· . . ·• . :· . 

,-,~ . 

1.2. Laws and .Rights. It is understood_ that the sale and conveyance to be · · · 
made pursuant to this Agreement shall be subject to any and all applicable federal , 
state and local laws, orders,rules and regulations, and any and all outstanding rights .·of 
record or which are open and obvious on the ground. 

1.3. Timing of Conveyance. The Purchased Property described in Section 1 shall · 
be conveyed to City by a Statutory Warranty Deed ("Deed") subject to . the permitted 
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·.: . 

exceptions :and at the time of payment, which shi311 be rendered to · ARP .at -the time of 
closing. The'Deed.shall be delivered .to City at Closing . 

. · :2. · Cancellation of,Qption. At the time of closing of the purchase of ,the · 
Purchased Property, ARP agrees t6 the. cancellation of its . option governing- the Option . 
Property described in Exhibit:S 'hereto, situated in the City of Richland, Sen.to.n.:.County; 
Washington, on the . terms hereafter stated. Cancellation shall be ·":evic;l_enced and 
effectuated by the ·executiqn ·· and recording .:of , the :Tehnination ·oLPurchase;· Qption. . . 
attached" hereto: as Exhi_bit C . . · > . , . 

. ,_·: . .. . 

." ·~ .•: ' . • '· ~ - '• : ;- ,. • \ A"v 

3 - -· Consideration. The. considerati~n : fo~ 'boffu~~he sale of the ·purchased , .. . . 
· -P.roperty· arid~the ' release ·of-the ·Option·governing·ttie~.<{p~dn · Property -is-as~follows: . .. . . . . . . 

a. 

b. 

. . . . . . . .-.. ·. ~~~~~4~ . 
·cash Consi,deration .. city shall p~/RPthe~qt,~hase Price of two hundred 
seventy ;thoust;:ind e1ght hundr.ea:-:seventy-f1ve i'El0llars and 27/100 cents .. . , : .. >-. 

-• ($lt70;87S;27ffor the - Purchi3~~(ijProperty, · and th e"~tJm of twentY 'thou!:i;and .. 
dollars . and -~ 00/100 cents . (ftQ.~OO:OO) . fck ,the c<;m6~J~ion of the Option · 
Agreement, said consideration~'Gt>Jt~ctively~f§J~rred to fi e_'~_after as the cash 
consideration.- The t£!?1 cash consia§r,~l~u~sllall be depos1te,_ ~by City into aw 

.escrow account witl?~ade Title Gl:>1f:li}any, and shall be p aid to ARP at 
·closing : subject to: ait,i a't]ji tst!Jlents aha~trpration as may be provided for 

. -~- --''-~ ·=-elsewhere herein. '";..~. · · ~"$..~; · · "'-'i· 
:;._.: . -.:~"':~- ':.;:-;-~ 

Non-Ga~Jotrsid eratio ;:.[[l) addjttfu\, ·!the · c~sj consideration 'to be paid 
to A~p"City·- li~by i:rg,rer~~~;fter 1i1fo f~ Mineral Extraction License .. 
Agreeff(~pt in th~;fgrm attacrfe·cr- hereto as Exhibit D. The purpose of the .. 
Licensef"t-~Qr:eeme~] i~- to allow~~P, as part of the consideration for the 

.--~~~~~t~-J!wr~Jla?j.~?T:l~~~elease~~f op~i~n provided herein ~Y. - ~13~·. -~?___ _ _ _ .. __ ·----­
A-"~.,_,.. ~een:Qticl::aM'-R:I2~§--s6~~en~e '(b.Bt at no -further charge from- ti=Je --Gity}1-------------·'"" 

ff:IJ;!~-- remov~t;ld_ pr~~~-smg __ PJ~ji]J· .§o_g_ grgv~ l _?nd J~Jatecj_s~ ctb.titie_§ on the 
'".,;:~s-• .'· property Cl[SJJribea~if)_~Exhibits A ·.and B hereto, and on such other rea_! 

· · · :;;y2~~property as 'm.&s.cribea ~i~~ he ·License Agreement. . · · · 
·---~:·t=-~:-.. . ,.. ._,. ·.:·~~ . .. . . ~~t . . - .. ·. . . . -·. . . . . . . . ' 

4. OGat:iitions Precetlent to Sale and Option Cancellation. This Agreement is 
made and execu&~lQ..¥ the paf.t~s hereto subject to the following conditions precedent: 

. . . .· . .t;:;{-;}~ ~;;;J! . . . . . : . . . . . . 
.4.1. .Title Review~~)Wlthin ten (10) business days of executing this Agreement, 

City shall obtain a title repo rt for the Purchased Property and the Option Property. For . 
purposes of calculating time, the date of signing shall -not count as the firstbusiness day . . 
City expressly agrees that all exceptions, defects and encumbrances that were of record 
when City originally sold the Purchased . Property to ARP and . granted . an option in the . 
Option Property to ARP are hereby accepted by City in connection with thi$ transaction. 

4: 1.1. New Exceptions. To the extent there are exceptions, defects and 
encumbrances of record that have arisen since the original closing, City will notify ARP ·in 
writing within ten (1 0) business days from the execution of this Agreement of any such 
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. -.< 

new exceptions, ·defects .and encumbrances to which City objects ("title objections"). ARP · 
shall then have ten (1 O)'.business days f~om re,cejpt of City's notice of:title . objection~ to . . . .. 
give City written notice either that: 1) ARP shall , before closing , remove all · identified title . 
objections atno cost to City, and ·in':each such case ARP shall p_rom!)tly proyide City with = · 
evidence satisfEictor.Y :fa city of ARP's-·abihty to ··so ~emove sueh title objections~ · or 2) ~ARP. 
elects 'in•its'sole·discretlbri riot to~ cause .-one · oi- rtiore:ofsuch title objectionsotfD be removed. . -

:· :·. 

. ,:·\.: 

. ARP1S ·determination not·to CalJse-- one·.ur rnor€ditle. Dbjections -to ·be remove.d· shal.l :.not : i .' ·. -·· ., :. 

· .cdnstitute 'defat:Jif; 'bUt snallcehlitle •. Cjty':fo •terminafe·.:this .Agreeriie.nt Wi\h ··no ;penalty.' by .. : ·· -' ~: -' ,, .· ' 
giving ARP notice thereof within ten (10) business days .of receiving ARP~s notice··ot non- '. · · :~- : .. · · 
removal. If City fails ·to c:l'eliver timely written notice of ~rmination, then. City shall be .: · . . . 
deemed to have w.ai_v~~ ·, its . title :?.~~~~tions: . ., ..•. £fh*~ · : ·. · · . : · · ·.· . ·> : ·. : .· ... ·': · 

. . . · 4.~ .·2.-.. ;~~netcarv :En-cumbrances. Notw~thst~-~t11~n.)1hing in tl:lis Agreem:ent to ,th~ . . H .··~ :. : 

contrary; .:ARP ·shall remove -all monetary encurr&t~n~es a(~vmnetc:p)f detects that :have 
not been:prorated .ator befbre closing: .The.t~~~;~'monetaryer;fS,~mbrances!' .or '.~monetary,-·. 
defects!' .as.t.Jsed.herein·:.mean encumbran'ffigsfm·'.defeds :to title ·tf:i:at bytheir .terms requ·ire.: · • · · ·5 ,, 

the payment of .money; Whether'in · iristall rfl~rih~ or. at. a fixed time .:af.~e.therwise ; :including; . . 
but not limited to,· mortgages; ,qeeds of trust,· ·: '.~.chanicsHJr materialif.t~n~ li.ens,· buLshaiJ : 
notinclud_e liens assoCiated with ~gg~ic improve~lilk~fiY'I?ts and spedal~_ss. essments. If. . . 

· monetary encumbra0c;;es or monE(t~~~~fects ex1st~~~}!0 e1ther the Purchased ·Property· or·. . . 
·the Option Property: that are :not c~gd"G>(~~aived • in aiJ:ili{~ ly manner, this Agr.eement..shall . 
terminate with no penalty. .. ~~~ "·:~~ · 

. --~~:·-. ·t:;;:~ . -
· · · 4.1 :3. Other J~>:iiie~~Jitgence. 61&~ has Aion<J~~cted . Ei~ull review of .·legal, titlE:), . . .. 

environmental; :.ar~(~~!~5'TcYglca~_JJd ·any ~t~e -;~fatea£.,1§!W~s and subject .·to >the ,-:terms, .· 
conditions and . re.p lies~_ntationsi1herein, H mpleted its. due diligence on ·both the.· · 
Purchased Property a'R£t~~_tle o~_t2n Prope . 'th the current available information. ARP. . .. 

... .. . .. . . _ . _sh~U pro~a~~!~~~~~~-C:QPI~s~f~Ul;a_g~J,.~_entafr~-~~nq ..rc:JP?Jis that ithCis _in _ i~~ pos~~ssig_!) _ __ .. _ _ ____ _ :__ ___ 
-- -- --------···-fether--t~.<~Ut-ioose2tl~ment~:and-rep0r:t~1P~vte~sly-prevJEled-to-ARP.--by- GJty)-relatmg--to--·--.... --·-··-·-·· -'-

both_jg-8;.;.pu rc;;hasea"<f:>-{§l.Bert~ ~a~_Jhe ORiL~~!J.rnp_erty, _including,_focexample,~soiUests, ~-­
environmental reports · <a}Jg · · simii~;;reports. City reserves the right to terminate this 
Agreemehl:S~Jth no penaiij_..1if, · witlli~@fteen (15) business days of receipt -of additional 
repq·rts apd1.Jli41!~Emtatior:r~~hl ARP, th!e City deterr:nin~s that t.be.review qtthe.repe>rts is, · . 
in its sole. opihr~~ .. :!} nsatisfadt~W- ·In the event of termination .by City under this section, '· ·. 
this Agreement s1lf!ll~ .. mmedi.m~ly terminate · and be without further force and effect, and · 
without further oblig~atj~~ of!@ittier party to the other. 

y~- . . 

4.2. · Council Approval. The closing of.this transaction is contingent upon approval 
by the City- Council of the City of Richland ; ·In the event the Richland City Council 
determines: hot to approve this Agreement, this Agreement shall immediately terminate · 
with ho penalty and be without further force . and effect, and Without further obligation of .· 
either party. to the other. · 

4.3. ·Third Party Option Rights. Pursuant to this Agreement, ARP is releasing its 
Option interest on the Option Property, legally described herein in Exhibit A, as previously. 
acquired pursuant to a 2004 Real Estate Option Agreement between the City 6f Richland 
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and American , Rock.Products . ARP makes no warranties or representations ofanyr;1ature 
as to' th~ existence (or lack thereof) .of any:other interests or encumbrances ~ffectingthe , 

Option Property: · -.., .,_ '· .;.; . 
. . ·'· . 

.. • · ~ 4:4> --:Proposed 'Loop;Project. The -City ·ofHichl.arid has the .option to termi.nate·tbis . > .. , 
Agreement with .no·,p€malty: in :the ·evenfthe P.urchase and Sale Agreeme.ntwlth:-CeJJtraL , . · · .. . _ . . .. . 

·Wc;~shihgton · : franE?fer '.'Terminal ·for .~plJrch·ase . ·. of: ·QS·.:-acres .. t~rminates or.d.O.e$):not reach ;-= •.. . ·"·· . . 

. .. . -dosTf.igroranf·reasti'n: >-.·• ·. ... .. ·.··_; ·· · ··· ., . ,~:,; ·.:. : _ , -,_, ... -·<·:. · 
· .. · . 

. -~ ·-· : 
: . :·' .: .. · . . 

.<4.5. .·.Execution oflease Agreement .:Concurrent"'with closing on this/:Purch.ase ... 
· ·--and 'Sale ,=Agreement ·and Cancellation of Option, th ~:~p~cjrties .shall execwte : a , ~L:i;Ger:lie . · 

Agre-emenl:-acrthorl~irrg ARP's --ongning~·gravel ·and ··s~r;@j'.$rnoval~on the-- subject pr.openties ~ . .. 
-·.· as d~sqribed):iri ;said License Agreement attacl:led&~t\!t£~!tD. ln ·the evenLth,is1 RLJ~Gnase · 
. and Sale -Agreement ·and :Cancellation . of Optioo .. W.itn ARF.l r:t~qninates or .does. notreac::h • . 
closing; neither. party h·as anyJurther obligatio' ~3tenter-said [idef!!:?e :Agreeme.llt. ;: :._. . ..• i .· . , .. , 

.· .·. . _·: ~-_:. :: : ~.- -,:: .·· ~81o·sing .'.: ~~ -. or before the ~dEftei:.of closi~g: . a~ d:~~q~.d ' bela~, : city.shall · .. . ' . ·. 

· · deliver · to the:·escrciw -company; . Cascade ;rilf@tc:~nmpant~ the total -. cash .. c0n.sider.atton.:in -
. · · · the forni :of .a certified of, cashier's~~ck. :-ARP. s~~~~L~g,..~J~Y,ey~lhe· statutor)'~w?_rr:anty .. deed, as ·. 

· .· approved :by City; t?G~scadeTit1i'~~~!?a~yfor pla~~~·in : ~scrow. ARP ·E;fiall :also,d.eUyer : , . . .. . . 
. . the .executed :.:Permmat1on -~of Purcn~~e®J~liQn -- to -Qasc.a~ :T1tle Company; and;.:the .partl_es .. ·, · . 

shall have executed the License AgfE[eme'fiR~m.O delivere:Cf~?-. copy thereof.to Ca.scadeTitle •. 
Company. Cascade Tit I ~_ ~mpany stf~i~be in~tf;l1~!@j· tha~lt~n it is in a position to issue 
a standard owner's . ~!W~~f~tle insut~ce i~!f:J:e~1!!U- ~mci§mt of the Purch;:1se Price, .· 
ins~rin§(fee; si~pl\~gL~to :tne~irclias·eaf$Ef.~ in ~· ;:~~Casc~de Title Company shall · 
record and dehver tG§jty .the q~~d; and IS:S.t:te· and deliver:: to C1ty the -standard owner's · 
policy of title insuranee:~casc~e Title Ccfm~ny .. shall also record the Termination of 

:;. 

. . . purcfle§~ _ _,_Q.Jll!§>£l~and . Me.m~~f;!_bLcehset6greel'flent in the form attached hereto as 

----~~~~ -- --- -- -~~~~~~-:·~~-~~;=t~~~~~ · ~-::'!'~---- -7~ ;:_£~. - ~~~-----~~-- --~ -~-~-~~ -=- -~-:~~~-=~~----------
. · · · .· ~~,- Closing CG:i~f~';_ Eac -3R-:.~rty shall pay .its own · attorney's fees. ARP shall p<=w 

. a_ll transfer<'t~es, recordin'g~sts, a RI~Q-~~crow closing costs, if applicable. City will pay the . . 
·· .. full -premiu r-D·tQ~~ :st~:mdai-c:l O:~er'.s pt51iby of title insu~ance. Real prp.p_ertytaxes (excluding ­

assessments) fo.f:1t~e· then.:c~trrent. tax year; r~lating to the Pur?hasE!d Property. s.hall be · 
prorated. All unpaiB_'f?g_sessfl1?.iJs, 1f any, ex1stlng as of the clos1ng date. shall be .prorated · 
between City and ' S~e] l~r as.£[t>fhe closing date. Any other dosing costs notspecifically 
addressed in this Agrettri@t').shall be apportioned according to the customary practices .. 

.for commercial real estat~'iransactions. · . · · . . . .. . . .· . . 

· 5~2 . . : • · Closing Date. Closing on this Purchase ·.and Sale Agreement is .contingent 
upon the -City's .successful closing of the Purchase and Sale Agreement with ·.centr.al -
Washington Transfer Terminal. Therefore, the closing of this transaction with ARP shall · 
occur simultaneously with the City's closing on the Purchase and Sale Agreement with 
Central Washington Transfer Terminal, or within two business days thereafter. The closing 
of this transaction, and delivery of all items, shall occur at Cascade Title Company. 
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. ~ :: . ' :._,. . . 

/ .· .. 

~ :· · . . 

I .. · . ... ·.· · ..... 
6. Covenants.· Representations and· Warranties. 

·. ; ' •, 

. 6,1. · =Seller's,Goveilants. S.ellerhereby'covehants .andagrees as follows: .. :. .·-: . !:· · . . : 

.... ;,:- :· .: ··:,. : ;.-~..-.:C.-::. · :· ! .. 

-··· 6:1 ;1-; ~' P':rom ·the ::date··oLthis AgreemenLthmugh ·the·:;ctosing date, Seller shalloot ; ··: ... · ·· ·. 
niake any · maferiah:ilterations .to the Purchas·ed JXroperty, · or to any. of.. the -licenses,: · ... , - · . 
permits, legal classifications or .other governmental regulations relatingto :the Pur:chased :: ., __ .... ·· . . . : 

. Property .. or th_e .. Qptioh Property; . nor .enter int_o anyl~a·se~19[~~gr~ements perta_ining toothe :'·. ··: •. ·· ·:: · 

Purch~~~~ _P~~:~erty -~~ th~ ~~:'.~~~ ~rope~:;~Jt~~-~~ -~~~~ ~ntten -~on sent.: .- · . _: · .- -:: ,. _i 

. .. 6.t."2: . From ' the .. date· of' this Agreement tQHR~Jg~e ciGsing date,· ARP. shall not'. .. . ·: ,,~ - .. :;_· :· 
voluntarily .cause Jo .be· retarded any. encumbr~nceyl ien; tfg~.Q . of trust, . easement or the· 

.like against the ;title ·to '.:the··.Purchased.PfQ E:(~or . against1~~;:~0ption Property ·withol:lt- · ... ... .. 

. City's prior con~~~:L :. _;-~ -. : . · .: . • . . . :.~ __ ;,_~::: < ·. :•. , .. ~- -~~~ · .. · ~- ·. · .-. ·· --:- . 

6.1.3~ . Frorirthe -.date of this Agreemerf~~ough)_[~~closing d~t~~"~RP wilL operate .. 
· and _maintain the Purchased'Pr~~~!iY in . a !manf;}~tc~J}Wstent with ARR!~?pashpractices : · 

relat1ve to the Property and so as~gg!~..:;;.causewaSf~~f~:rtne Purchased .Property . . ,. . ·•·· : ·<.-. • :· . 

: :._ ·:· . . 

. . . <···-:~~::-§, . . ·. :.: ~· .. ·, ~~~~ .. : :·. -· . 
. · · . 6~2 ; Seller's RepresentatioAs- ~Warranties. ~k~W hereby makes the ·following ·: . : . ·.·:. · 
representations and warr.cLnties to o~1~each<t.raf::.wJch sffciii~Q.e true on the date hereof; · · 
throughout ·the· .:con~~~aerj~_p, · and ~~·the .rr8'te~J_s_losiT1§~ ARP shall immediately ·· 
provide P~rchase~~ith · . w~·e.~ notia~;~. , -,ny ~.e~~'2J ·which w?_uld ·make, ·any . 
representation . or.war:ranty setiforth · below;;J' = . rrect or: untrue. In add1t1on .to any other .... · 

·-~ ~"'!-. ..,_.~ 

remedies available ··. at~~ or -~~_equity; :· Oi ·-~~may elect jo terminate this Agreement · : 
.. _____ yvithoyt -P_:~~§l~X:.::~ QO .. ~OPJJ~~ffiJ~~-~~I~ r ~r~~ t~ closing that_ qpe or . mqrf? __ QL!b~ --- . 

·-- --- ---- --- -represe_l}fa}ren~e:cw.arr-antJes~ntaln e'G1M~Ile ln-~r,e-msorrect-or .. untrlle-. --------------- ---~~-

_""_ . :...::~~ -- - . -~~- .. -- ~~{;_ --: --- ----· ------- -- ---- - - ---~ _ _.___,._ 

. ~6 ;,~J:t ARP has f~lt~owef~~d authority to enter into and carry out the ..terms and · .· 
provisions"'i>Qf.._this . Agreem~@t, . ana ~(fl - execute and deliver all documents which are 

.. contempl_at~B~,4_tliis· AgrE?~r@~nf. AI!~:Ctioos of~ARP necessary 'to confer such..:auth-ority: 
upon the persoli~~ecuting· f~i$"' Agreement and ·such other documents have been, ·.or.will · 
·be, taken. - ""''~~i . __ r~ _· · ·.. · .··. ·. · ·· . · . · . 

6.2.2. ARP is ii::~~~Shington corporation, duly formed and organized, validly 
· existing and in good standing under the laws of the State of Washington: ARP holds title to . 
the Purchased Property in fee subject to any encumbrances of record, and is ,legally ... · 

. authorized to transfer ownership of..s'aid property~ · 
. ~ .. 

· 6;2.3. ARP has not received any written .notice from any governmental authorities . 
or regulatory agencies that eminent dorriaih proceedings for the condemnation of the 
'Purchased Property or the Option Property are pending or threatened: 
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6.2.4. ARP · has not received any written notice of pending or . threatened 
investigation, litigation or· other proceeding before a local governmental body or reg.ulatow . 

· a,gency whi~b :WQ~l~ . .ITlgter,ia.lly and adversely affect the Purchased Prop~rty or the Option ·· · ··:·:-
Prop~rty . . . . . .. . 

. • : ".f." . ·>-: ~ .. . . "· 'l . ~- .. , ·' .. 

r,: 

· 6.2.5. ARP has not received any written notice ·tram any governmentaLauthprity·:or • ; : .. ·, · · 
. . · ··'" ·.· · regu latqJ¥:agent:y:thaVf,\Rf.:>.'s-us.e.nf:.the··:Purchased Property·iscpresently:in ·vioJatiom.·,of.-any!~,·~- ·•· i .. >-·., · · :~,: :·~. · 

" a'pplicable: zoning,:"Jand ... use :or·' other ;Jaw; ;order,· ordinance of regulation .e:ff_e.ctihg ·.Jbe ;. . -:··, .·. 

Property:< ·. _ ....... :.::; . ·:· · · .,,_ . · 
:· ... .. . ·:: ·· :·-;·-· .. : .. :,:· ,; ., :; .. ... ···-> .. <·.··,. :.-: ·:·:·· ...... ·>.· ·-~ : . - :· ··.·: : ·.· . ... / ·· . ~· .. : · . . . :. : .. . ·' : ... ~ . 

·• · .. ·.6;2;6;·-No·special Qr§eneralassessments have <~t~ffi:tl'evied against the.·.PL!rohased . . . . ,.. '· . . 
· Property· except~thuse· di selrrsed ·in ·th·e·Preliminar:y T:itl~~~purt, and AR.P~h.as n.?t receive.d .. ,, . ·· 
. .-: ,written~-.Rotice, that~~any~'~s_ucr.r·assessm·ents .. are.~th:r.eat~geCf~~-:t~~A _ · :.:,_ ;· ~_ ... , --. ~ -· .; .. ;···; .. . _ ..... _ ._ .. ·.:::~- · . . ·.· .·. :. ·.·· ·. · - ~- ·: . :- ~- .·· ,·· ,. . ·~-· - · · .. . .... ~ ~·~ - ... :~t~ ~ 

.. · ·. ·• 6;2;7. -ARP i:s :nqL a "foreign · person"1!e~;pt:J rposes ors'~-~?n 1445 oLth~ · lnte~npl ••.. , ·•· 
Revenue Code · .&~-<:- · · ·· · ""=,· · · · · · ·> 

. . ·. . . ·.· . . . . . .• . . . -:~.-- . . : . . . . -~~~1>- .· .. .. ' ~ . . . 

. · .· · . :6:.2.8. ;ARP. represents: and warrants.'t ftE!t;-:to the,.,pest .of its·krrowledge and. belief, . ·. . ·· ' · 
there·are:no ha~ardous substan9.~s in ; -on,· or ·dng~!lt :~::;r'urchased · Pro,R~Jty :-that. an~ in: _._. .- .·· ·' _ . . 

. quantities· or in, concentrations tF.i~):yipJate any ·a ~ffi!lP~ble state, federar~or)ocal· laws. ;: · · ·· ·: · .. :o: 
For . p~rposes of·this ·. r~pres~ntafilt~- ·~~~~ardous sq_g:~~nces" means . . any :substance,. :. . · · ··. · · · 
maten9l -or W$$"te>thatJS/desJgnate'Elj,'"GJ regt~tC!Wd as , "toxl~; " ''hazardous;" _"pqllutant/\ or .-' · . ... ... . 

·. "contaminant" or :a ·simil_?f'designatio~0[ regaf~l9JL undeF~V4 federal; state o.r.local la\<\1 .; .. :' ·• .. 
(whether · under• C9GJifi Ei%z.!§W, .statlif~! · r~®@-U-~;.:.~: or · :~Qfh erwise) .· ur· judicial · .-or .. 
administrative ·intel:>letation .:&L~uch , im>r · ig~if:witn6YI3Jj.!!l itation petroleum: or ;natural . ,_, 

··. ·. · 

•.,:.; . . 

. .. , :~ 

gas. · · ·. · · .:'" . ~t{~- - ·}!;~_ ~~. 

.. . . _ .. _· . . . 6~?..:.9s.eller J:f?presR.nj~@"JJli-Wia_rr~mts,"1hat, ~o . the_ ~~st of its knowledge and · 
- ·----------- belief;--tf'tG5Pitr-efot~{}-;Pro~'~s- not-=ailia·re- -mbmic-aily-siAnifieant-site·:- .. ------...:.:..=:=.::::==.-=--:_· · __ : __ ~~-~.:.:.:::·~ · · 

~-""-.-i'"'.... ·- -~~ :... I" '•!:J...:~ -.:: . ~ ~ 

- .---- -·~~~~ ~P.Urch~~~'Reo:'fie;tatiOrlsan~--w~~a~ti~~ . C itY h~reby represents and 
warrants l01A:RP :as follows:~::, ·-.:~"'-"" 

. . ' . ~ -~~~ . :: . . ~. . . ~T-:: 
6.3:·t ; -RU[~tt~ser :has1@11 power and .authority to enter into and carry . out ·the : · · 

terms and · provisl8·~s .. of thj§.~Purchase Agreement and to execute and .deliver all 
documents which arr~-~<?Ji"§.mplated by this Agreement. All actions of _Purchaser 
necessary to confer, :..s@ ·. - authority up.on the persons · executing · this · Purchase .. 
Agreement -and such other documents. have been, orwill .be, taken. 

· .. 6.3.2, . City· is. a municipal corporation, duly formed and organized, validly .existing . · 
and in good standing under the laws of the State of Washington. 

6.3;3. Purchaser represents that it has -sufficient funds to close this transaction . . · 

6.4. Survival of Covenants. The covenants, representations, and warranties of 
the ARP and the City contained in Section 6 of this Agreement shall survive both the 
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··::--. '·. 

delivery and recording ,af'the deed from the ARP to the City, and the cancellation of the 
Option .. 

7 . Casualty and Condemnation . 

. 7 :1: . Material C:asualty or, Condemnation.: If;· pr.io.r -to .the dosing . date: .(i) the · · 
· Purchased ~Property~-sh·a!l"individually ... $ustairr;'darn8ge ·caused ·by. ·casua)ty, :~wbigh ' ':Wouid · · .... ·. ~. •" I, 

. ' cost :tem:thciusand: dollars: ($·1 o;oo0.00).:-or more · to ~fepair oi-::feplace:; ·o((ii}-jf:a Jqking··; or •: .. ; .·: .. . :· ... 
condemnation of ariy :.portion · of · either the ··Purchased Property . has ;occurr.ecl; ··or · is ~ · ,· ., . 

·threatened, which would materially affect the value of the pc~perty, either Oity ,or;-ARP may, .: . . , . . · . 
. afits .option; terminate this Agreement by prov.iding ::writt€'n:~riloiice to the.other;pa.rty within · : . . ·. . . 
·two:-(2}~'daysJ. ·notice :·ot:s-Q.:ch·:-exrent;- lf;-:-pritirto-:the~olo~fogt~ate;--;ne ither·p·a rty.~pro:vides· - ~iifJd : :. . . , .. · : ~ ·· 

. termination ·,notiCe .:witliiri~such two (2).:day,periCDd,-ltf§7$1os!ll§•Sha1Uake: place:.as:;provide.d :···:' ;:~ .. · . . , : 
. herein with a credit a,gaiAst ·the purchase prie~~iin·~· an .aYf.ic>J;t!lt equal to .any ·in$qrance .:· 
.proceeds. or condemnation ;. awardsactuc:Hiy q,~!~ed. by ARP. ~T:~!osing;ARP:sbaJJ assigr:r · >:. . · . ·· .. 
to City all ·of ARP:'s interest in ~~yinsuranq~eceeds · or conderrfn?JLon ·.awardswhich· may .:·· 
. be due but unpaid to ARP on account ofslfct'i.~:§l.ccurrence . · ~'<;,- • • • · . · . 

. . .. ;.2 ... l~rn~te.rial • .. C~s~alty~~:or ~~~·~~:!liti~~6i(.bprior to t~:~~losing ·. date: · the . 

Rurchased :..Property ,shall;;sustaif1t 9Jiil_gge cause{J:6J~tasualty which is:.ifot:des.cribed in, 
··. Section · 7 ;1 :, or. a taking or condernnatler;r.;J;Ji::rs··.occffrreu, .or. is threatened, which .is not 
.described. in Section •7 :1-: ; neither·"~~. ri~r~~P · shciiHfr~;x.e the ·right ··to term.inate ·th.is 
·Agreement. Closing shall :take place if:~rovi eultr.ereinwitEi~ redit againstthe;purchase. . . 
price ·equal'to the: cq?JjJ"t~~_i: ·that ~p:eJ~pn ~~~~hase~.JProp~rty ·.so . damaged · by. . . . 
. msured ·casualty, ·0 ~Jir amo : mh .equal to'-.ffu,;l,-%?.D-trclpatecr~-c:Glndemnatlon award, ,as :apF>h- ·. · ·· 

'!~""·'·....,;,- ~· • .-... ~ ......... -.)7 .• ..._.. . 

cable. At closing, u~~hall ciSl?!Q.[l to ARP~~!Prights or interest in ,and to any ·insurance 
proceeds or condemna~g>n awaECI?~hich ma'Y,m_p due on account ofany such . .occurrence: · 

: :: . .-: . . 

· ,. 

..• ~~::~ - ~~~- :'~~~~~:: . ~1=t~ . . . --------- -- -- ... -..... -....... ---·----- -------- .. ---- a.;:z~; :QiW~emedies:~l rTtMe-eV.enl;:e:>f-m:arer-ial-breaeF! -of-this-Agreement--by--AR-F-\----------· -

_ qty_~~~.!l~ay~,_?§~~IN;~c:>le nfrn~:ct ! e.~: (a)Jif~igbUo pursuE:) specific performan_ce of this 
. Agreem'Etrt!;_ (b) the rignt . o_, terifilfi~te this -Agreement; and (c) all .remedies presently or 

~~--.;!- • - •. ,.. • .;..r...-

hereafter agailable at law O(:'i[t. equitY-~~ 
• -~~:!;_ • d·:--~~~ - .. :·· -i-'-' .. . . . .. ·- ~- •' . . _.1". ••• -~ 

9 . ... · .. ARRisH~m.~di~~ ~~ the event :of-~~terial bre.ach of thisAgreementby ·City, 
ARP shall have,: as'11t$ sole ~~m:edies: (a) the right to pursue specific performance of this 
Agreement; (b) the ·~i~~j.~nninate this Agreement; and (c) all remedies presently or 
hereafter available at la\J¥l@f~tr:J equity. 

:-~~ 

10. . Miscellaneous. 

1 0.1. Finder's Fee. City and ARP each agree that a real estate finder's Jee is not · 
due to each other or any other. Each party hereby agrees to indemnify and defend the 
other against and hold the other harmless from arid .against any and all loss, damage, 
liability or expense, including costs and reasonable attorneys' fees, resulting from any 

. claims for a ·Finder's Fee made as a result of the indemnifying party's conduct. The 
provisions of this section shall survive the closing . 
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. ~ .. ' 

.. ,.·~.:. . 

; . ·. 

10.2. Time of ·- the -Essence. Time is of the essence of every provision of this - .. : 

Agreement. 

1 0;3. Notices. Whenever any party hereto shall desire to give or serve; upor.t the · . · . 
. pther any., nqtiqe; C:l.~mand:, . .request or other corn·munication, ·each, such:- notio~ ; ,pe(Tland ,·,, -· .~: .. .. ' . · .. 

'. ,, :requesH::>F4Dth~r~·eommuDJiCatiam-.shallbe :in:'writing .• and"shall-be given ·or .s.:eJYed--upG>fl :"the.·. · :: .\}:; >:: .'· ::·. ::: -• 
.... ·· · -· other'.pa-rty:bi'.Plir:sonaH:le_livecy ·(iricluain.g ·delivecy]5y:written:·electronic tra·n$n1i~siori) ·or by~., 

· certified i -registered · dr:express: United :States mail; ·or.Federal .-Express or other·¢ommerclaJ -' . '': . 

,courier, · ~_ostage pr~~,~i~ : ;:~~d-~~sse~ ~~follows : -,· · :. :,~if~: , ·-· .;; :. - ·· '., 
· :-- T0~S:E.bL:E·R; · . · ::>:~v-::.f :::_· • ·· -. ::" , . .-.... .- -T-0 'Pl:Jf~Jslii:4.:SER · - ·_ · -. ' · 

· :··,clf?t@f~iiand ··-,: · .. .. ··-.. :: .::<·~·. -··· . '; · . . Ar.n~eric\3n~Rock;Pr:oducts · ., . 
Attn: Michael-D. McKinney .. . 2f6_t[t1: EcortEi'iDJ~ Development Manager 

. ?i~i9V5 .. Georgef~i!§hington Way :.. .- -· · · ·' .. 44t8 E. .Sth.·Avenwe , .· -: ., · 
SpG>kaneValley;:vVA 992·12: 
Phbhe: . (509) 53·3~1683 

Fax: .: (509).533-1644 . 

· ..;--;:::t?.·no B · 190 M<·s·£-1·8 . . (f~;.;;-"-:.-:· h •, / ox . ., . ~~ · 

' ·'~i~· ·Richland, WA 993'52~.,-
·~!=:-. . . ~--:..{,. 

·. ; . 
_ ~4?h_,o~e;.;~~-09) 942-7T65~$-. 

. ,{t;-:.. . . ~I.£X .,1_@.0.9) .942-5666 .. --~-> 

,.. . · . 
·. ···' 

':- .·:-. ·~ 

.Y . . . . · \{~ ~- , , .. '·<·~ti~ .. · .. ·~ . 
- · .·· · 'Any · such 'h6tice; dednand·; ·.:r:e.~fi~§!~(othe(~:-.O~Emunication shall he deemed ''to ··· . ~ · · ·' -· · ·. ; 
-· have3'beer(re6eiv~d - uporFthe: ·eatlier~f)p:t-soo~tdelive~b~greof or two .(2) business· days~-- . ·: · -· >· 

afterhaving·been' mall~.d;..iJs~~rovided a!D'bve, -~·~m ~ci~as·e may:b.e. .· '·. . . 
. ·_·· . . . ' : ·,. .. ~~~~!~ . . ' ~~~ . . ?-~< :~... ,_-·:J~,; .. 
· . . · ,1 Q;-~; · ·. Gapti· ~ . ~ Pa'r~grEf13h titles ·0f.~q . __ · ns·· co~:r~ined herein are .inserted as a _· .. . 

• matter . of convenierrGe:~nd ?for rr~ferehce, a~€J.~rh riO way Clefine, limit, extend or describe.· 
. . . ' .·. . . ~--..:_- . .. .... ~. . . ;~ ...... 

the scope of thrs Agreemef!L · ·- · 
..... . · . . . . . . . . . . ~ .. "~- ·~~-~ · -.~ -. __ .. ______ ___ ... ... . 

--------- ----------'/.l!l~~~¥"c-xm~t~~llexo'[=,- "attaclYe~'tr,!.~-re'tt>'-7shall- be-in'corporate·d-by-refeTence-as-if ·--·-_ -----_,._._ 
. t '~'ih'~-~ . . f II iO:"'" . '\!. " ~- . . . ... ~e_ _QU tfJJ 8~~1n In U _!18E8Jjl~. . ···::-~ . c : -~ . . · - -· · . · ·- · 

'1·:~~ . . . . '~1:?:~. . . - -;-}"~ . . . . . . ·. . .. . .. · ·. . 
1 o;6~~Binding Eff~t~.c~l<egar~@ss of. which party prepared or communicated this 

· Agreement, 1Aist£\greement~all beforitiindir-lg . effect between City and ARP only upon its· 
execution by' af1~1}.{1:i oriied:·;:~pt sentative of each such party. · . · . ·. ·. • · · ·_ .· 

. .. · -~~ · .. . . _P. · .. ·. . . . . . . . 

· 1 0.7. Constrci"di0n4;]t)_e· parties acknowiedge that each party and its counsel :have · · · 
reviewed and revised ttii~Qfeement and all related documents, and that the "normal .rule _-· 
of construction providing flfat any ambiguities are to be resolved against the drafting:party 
shall not be employed in the interpretation of this Agreement ·or any amendment or 
exhibits hereto. This is · a fully integrated Agreement. There are no ·additional terms, 
conditions, or obligations binding upon the parties unless specifically referenced herein.·.' 

1 0.8. Counterparts. This Agreement may be executed in several counterparts , each - · 
of which shall be an original, but all of such counterparts shall constitute one such 
Agreement. · 
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:._ . .. -. -._ ._ . 

·.·.:. 

1 0.9.·. Cooperation and Further Assurances. Each party shall cooperate with the. · 
. other, in .good faith to achieve the. objectives . of this . Agreement. The _parties ._~hall not 
un~easonably withhold responses to requests for information proVided for 'in this 
Agreement. The parties agree to take further action and execute furt.her :documents,· 
botn jojnt.ly ._or ~ w.ithin ·their :re~p~ctive pqwer and . a!,.lthority, CIS may- ·:be ~ ~ea?onably 

.necessary to ..implement-the intent of this Agreement. Provided ,; however, th!3hnothingdn , . : · 
1 .:tbis,_s.e.tition :.affe:cts~;_party~s .righUo . make .any.:.decision. that .is ,determin.ed"'-to.Il)e)#itb.in .. · 

;that pafty'.s-sble ·discretion. · ' · . . " .. , · · · ; . . · . - - ·;_,. · -· · · . · 
-: ... . ·. 

.. ,~ ! , . . · .. · .. . ' !.': . . ·!; .· . 

: ··. 
..... ' :.-· ! : 

·. . . · t0.1 0 .. Waiver of Disclosur~ Statement. City expre~_sJy waive's the right to receiVE;) .a . . 
Seller's Comm~rcial Re~I . Estate Disclosure Statemen~~~!ei~d.for by RCW 64.06.:. , .. ~ · · . · 

. - ;; 

-~ r• , ,', '• •. '•', ' ._, , , . I •· •, - •• • • ·'·-• -~- •;-,J ' ) ' • : • · • ·- .~;•; ' •' A ... ,, ,, • · • • •• • • , , ~.:;.~£•, • • , .-., •, • ' , • , • .; ' ' 

·. :: ., · .. 1·0.1=1 .. ·FuiL.PerfGirmance -and . Survival. The~aeli'Yery of the .deed and·any .other .. :·:-· . . · - . . . 
. . - . . - . . .. . . .. ..... - .. -~--- --'- . .. . . . . . ·,_. 

documents and instruments by S:eller and ·th~_pp~Gceptan'G~~,nd recordation ·there,af by _ 
Purcha.ser.shall e'ffect a r:nergera_nd:be -ti~_[I-~EJ". the. full pert§r[p_ance an~Ldischarge ?f ·, .. . ~ . 

. the -. obJJgatJbns on the part of Purchaser a!;)_ij~"Seller to be _ , perfo~r:tlJ~d .' here_unde:r:: :Certam . 
. ·clauses, covenants, warranties and inde-~Ifi.~ations ·:spedfically p~~q~ded herein .or that . 
-can only be .performed after closing -shall sli rvJ~~ the closi.ag. · "-~::u_ · · · · 

. ... ... -...... ""~.. ··--i.£; 

. ·. ·- _ . . • ,d;;.i- . --~ . . . . . -;~;,,"'{;'. . -~ 

. ·10;12: :Governing .Law. T~~Jlreement ?.ll~llt:.:e governed qy, ana construed · in _ 
•. accordance -with, ·.the :laws -of .the~~te~IQt.Washingtd~3t]he parties .agree.:thatBenton ·.· 

_County .is 'the approprif!te venue for,j~n_g ~~Q, -~~P.¥~ ~iyil. ac' tt:Y@~rising out ~of .this Agreern~nt, ­
and both . parties . express! agree to\$}-J bmiF to~tR-~rsona11,i~isdiction · in .Benton .• .County ·· 

Superior Court. 4~- ·~~--~~~ . . ~$ .:·'
6

~_- ~~~ . _· . . . . · 

·.· . 

: -tO.t3 .. Scrivenm'". The P&":r<!¥ drafting ~ _:ts Agreement is the City of Richland. The . · 
City of Richland maRes3r10 reg:j!esentations!rE?garding the rights or responsibilities of 
ARP unde [trftrls~rA_greemeQ}~~~BfS:-fencpur.agettto review the completed contract and all 

-·-·-···-- --- relev~~cii1ri\'~~\ir{~~e!J~:efflFC"~1§~::)!-§reemeAt·····-·- -- ~--•··~-0'"' ··~--··=-·'--""'~ -··· 
· · - ~~~ . - - -:;~ ---- f fitgr;Jature Page Follows] 

~~' . . . \ . " ·");~;· . . . 

~,(lei 
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::: .. -. ~-. ·: .: . 

... . .... 

IN WITNESS WHEREOF, the Parties have entered into this Agreement on the day and 
year first above written . - •· 

. : ·.~ . 

. . CITY OF 'RICHl,.AND - PURCHASER AMER.IGAN:J~.OQK PRODUCTS~ , .• _,_ - . , __ ,,. · 
::.- .·': · .~SELLERIOPTIQN ;RELEASOR - -

,·:-. .. ·.'·. --' .. . ._, :. ; . , ; - ~ ':: . : . ' 

. : : : 

. .· . . : : ..... 

· . J:3y: Cynti:Jia -D. Johnson 
·Its: City. M<:m9g13r , · . .. - ·, _., 

. ,: ·:.· . . : . :.: 

ATTESTED: .· - '· · ·: 

-Marcia;Hopkins, CityoGierk 

2013 PSA & Option Cancellation- American Rock Products 
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STATE OF WASHINGTON 

County of Behtoh · 

··. _, 
,, . .' ~-- . :· ..... . 

) 
) ss. 
) 

~ • : 1 I • 

. .On.this.: .. :· ·;; :. · .• da~cof · .· , .20-13, .before. me _p_ersonal!y; .. app~ar~~:L 
· CYNTHIA-G. JOHNSON, ·-known ·to ·. be the ·GITY ·MANAGER and/erd epresentatiye .;for 

CIJY OF f31C.HLANP .• ~nd_ the per$on WhQ. .e)}ec;:;ut?d)he wittlin and for~going-Ag,tee.ment . . .. •· · · .. 
fat Purchase of-Real Property and acknowledged ·that the§ a_id instrument is to b.e the free .· . ,-:,. :· ' 
.and .voluntary act and ,deed of said corporation, for..i~~·uses and purpm~es ::therein .. , ·, ,, . 

.. mentioned,-and.on -oath.:sta.ted that-they.,.w~re-awtl:)o ~i~to.execute . said. instwmenL , ·.. ~-' : 
. c . • .. __ . . . . . ~ · . . -. '-~~iJ?-. . .· . . · . . . 

.. IN WITNESS WHEREOF, I _have hereunto::set m -~~r.d and .affixed my:,.Official · 
Seal the day and year first above wntten. . ~~~- : ·• 

·.,:.. . -"·~~.::r 

-- -·:. 

County of .·. 

;__:_: _ _.,_ .. -·· ''~"-'-Q·~e.s:!'f0iaRpea~~':Bet<Jce~" · · ·· · te·me ·kflewn·te·,~· · · · · ··• ··· ·· 
be thc{~Mdual det~'Q~~:d i'n~~who e~ulied the within and foregoi~g Agreement for 
Purchase3of Real Propr@f;8ntl 'e.'a'Ac_ellation ·of Option, and acknowledged .that he or she 
signed the1k~JJle as his oril'~'er. free a(lct:voluntary act and deed, for the uses and purposes 
therein rner:lflbt:iB.d. -~i;;,, '.~;.. 

. . .· . ~~ 

GIVEN una'~ han~]Jd official seal this_ day of · , 2013. , 
-0 A=:,, 
'({?~f 

Print Name: 

NOTARY PUBLIC in and for the State of 
Washington, residing at: _____ _ 
My commission expires: _____ _ 
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Exhibit A- Legal Description of Repurchase Property 

.Portion of West hal(of Section •22, Township 10 North, Range 2.8 East;· and -of · 
. Northwest quarter of -Section 27., Township 10 North, Range 28 East, .W :M:; :records of · 

. . Benton Gounty, Wa$hingto.ri. , ~ described :a·sfollow.s ;::: · .• . · · ... · . . 
. ; '-;-:.: •.• , . . :. _ . . :·.; · . . .,. . . -·· .l . ' . · ·::.:< : .. :: ~.:::. .. · - :-

. .·· 
.... 

Beginning ~tjhe South one-quarter corner ot ~s~id 'Section 22, thence North ~Q ~5'jo'::: --~ · · .· . ~.· . 
·· East, qlongthe North-South centerline<.olsaid Sedion2~a - distance of9,17,34 feet; .. : · 

.,-:· ::·.-·. 

· · thence ·North 89°85'5" West, 448.00 feet; therice.:Souta!Q$''1-s'':West, ·paraiJel .to:s.aid . 
. Genterline;'· 9,1;Q·: 99 :Jee.t;JhenGe-£outh -.2 ~02~03~WesJ&~Jilel .to .the:.. Nor:th-~:So.uth , .. · :. . .. ,: 
centerline of_,Section::27i-Toymship 10 North, Raf!~f§·s;Ba~t, W ;M., 1 ,OB3·.6? ' feet; . . · . . .. ... 
the·nce·South, :89°35'05'' East 448.17 feet to -a.l'l"¢fn'Von: the~~id North-South centerline· 
ofsaid ·Section 27-; thence North 2°02'03" E~jf~fjrong: said cetftf3'J)ine, 1 ;027 .. 3 t .feet to : · · 
the Point of Beginning · · · ~- --:_,_y · !~~~, ·· · · · ·· · - · · . ~ . ~ . . -
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-, Exhibit B - Legal Des~ription of ·Option Property 

·. ' ·- ·.:: .. ~:~_rt.ion 6fWest. h~lf of Sectiofi-22, Td.Wnsh;p 1. n ·North ,: Rahge. 2,8· Eas( W;M;; record~ ·.· 
:· .. ·?fBenton:county, ·washington, descriq8.9 as follOws: · , .. . .... · , · ·· ~ · .:· . 

• .:! 

:· S.'eginning -at the S.outh one-quaFter·~~-c;~ner of said .section 22, thence t;Jorth •,Q?5'15" ' · 
.. gast, along the North.,Sowth centerline of said Section 22, a distance df S) J.BA fe.et to .. · 

!' the True Point .of Beginning, · · · ·"' ~ - · . • 
· :; ·1herice, C()ntinui~g al~mg said North-South centerline;:;~d~;0 °5'15" : E,:ast,;-1.,,944.65 . .. 

· ; •. feet;Jhepced~Jprtb_89135~5~ ' _\Ne.s.t,.44.8.:.00.:.fe_e.t;Jb.eo.c..eJ:~.Qutb .. 0 ~ 25'.1.5~ W.est, ~paLCJ.U_e.LJo. .. . ~ . . ·.~· 
· :, ·. ~aid ·cehferlfrl'e,· 1·;94.4 .65 feet; :th:ence:South 89~3?ffi.·5>_;"~§~t. 448. oo .fe(?.t .to <the .. Tru e ;. . . . . ........ · . 

. . . • .. · .... ·' ' ~""""' ,..,., Point of Beginriihg .. .., · · · ·· · ..;.-~, · _'-;,4;- · ·· . ,_ . · · . . _ . 
,. -=-~, 

... . ;· 

2013 PSA & Option Cancellation - American Rock Products 

-~_.l_ 
.• ,:::i:i~ .•• 

-~- . 
~~.!';,r:-"~ 

.::::~~~-
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After recording, please-r~_turn to: 
Heather Kin{ztey, city Attorney 

,·· .. 

City ofRicf?larid;'.:: . -·• · 
P.o. a·ox f90Nis ·o7 

·: .. : ' . ; . .. · 
/' . . : 

-.-Rl~./1 (~i-J:ift.:-W4:J!,~~§~ -· ~ · · · ·: · _ _ ;:;..- \, :·-· ·-· -· • •' ' 
0

' ~~: • :~ I j . '""• 
.. , .: , I . "~ . 

.·· : ;: _-.y: 
.. 

--~- -- · . ; . ;. . ·;~ -: .. ;- ~~-~:;: . .. · -~ 

· ·. ·•· · TERMiNATION OP"PURCHASE OPTION 

. This TerrninatiCiil .bf purchase Option ("TerminatiQ.n_;) is dated as of November ~ .:::: , . ·· 
_, 2013 . by ~nd '· betwe'en . the · C_lty of Richland, · a W~~H"fngton. municipal •. ¢orpqration ·< ·w: ~ 

, . ~~~~~~,f~Jt~~l;~·a~i~iffr:f!i;:~i%"~s~~~p~S~~~~~~,"'o1~?'s; 't:~~shiniJt~" .. . : . 
. . ,,. I. Re-elfals · ·· -~~4.7·-. 

. . .. ' . . i1i .'' . . ·:£::-

WHEREAS, City ahd ·ARP entered i tlte~a Real Estate OptiotiYJigreement on April · 
. , 19, 2004 relating to c,erta(n.· real property ro·e~~·d i-~~~- City o( RkL~~?nd, County · of 

Benton, State of Washl(lgton (th~~~~roperty") le~I!Y-<~Q~~~.cnbed as: . ~<. ·. 
... . .. ' . < ; ~~: . :::::-_~ ; ~;;:~~'(~ . . .. 

Portion of West halfof SeC·IEID ~ ~:;f.pwnship . :O~North, Range 28 East 
of. .the Willani~tte .Meridian,\~~coJ-crS:~Qf~~entorf~Qbunty, Washington; . 
described as follews~ · ·· ·~~~ · ---~~ - ~ . . A:~f!;;,._ . . ,, . /f#.:~· ~-:.:~? . '"; . 
Beginning aJ~.Ee ~So~tli~~'9,e-qua· -~~~rmer of saif!~ection ~2, the~ce . 
North 0°5'15"~st, · · alo~ . .Q:Jhe Nort~~outh centerline of sa1d Sect1on · 
22, a distance ol ·_rl .?. ~ .t-.to the Tftre.Point ofBeginning. 

:-~w~~~- - -?.>~;. - -~~~~ ~-~~~ 
·. -~ eoce,'.,coofff:l.Liing .. 0-mg ·sald~i~'€>(f.A~S01Jth-c€Wlterlirie·; North . 0°5'1'5"--·-·-···-·-- ··· -·- . . 

/ t"'":. - ~"' "i..-~"'.:..:~ ..-.:..£.,.. ~·~'( 

~~pst, 1 ,944.65~ .thefrg,.~ _North 89'35'5" West, 448.00 feet; thence 
S'Q,Ut_b .0°~5'15" W~@,. para]lgj,:..to said centerline, 1,944.65 feet; thence 
Sciill~Wi.035'05" Eagfi~48.cJB~e~t to the True Point of Beginning. 

. ~~~~- - ~~~ 
CONTAI KIS~O . O ACR~S MORE OR LESS; and 

. 'i:~~~~~~. .!fil$ 
WHEREAS, Oftl.:?,bl!jTRP caused to be recorded under Auditor File No. 2004-

014978 in the Official R~·coras of Benton County, Washington a Memorandum of. Real 
Estate Option Agreemen ·i n order to put interested parties on notice of the Purchase · .. . 
Option; and 

WHEREAS, the Purchase Option has been terminated and is no longer of any . · 
force or effect; and 

. . . 

WHEREAS, City and ARP now desire to cause this Termination to be recorded in 
the Offici pi Records of Benton County, Washington in order to put interested parties on 
notice that the Purchase Option has been terminated. 

Termination of Purchase Option (Exhibit C) Page 1 of 3 
000068 

001.1.3 1. 

; ·i . 



107

··· .. 

-. . ·· 

II. Agreement 

NOW, THEREFORE, for good and valuable · considE;lration , the receipt and 
sufficiency of which are hereby acknowledged , City and ARP hereby ·(a) termi.nate ·the 
.Purchase Option,· (b) -~gree .th.atthe : Purchase' Option· has terminated, and .. (c):agre~:.that · .. 
the PUrph?~·e Option is-void. and of no force or ~ffect. ,,. ·. · 

; .; . ,·IN-WIJNESS w .klEREOf, City and ARP have executed .this Ter:minf]tion as :c:if · . , · .. . . 
the date first written above. · · · ~ · 

• ' I, : • .": ,"I 

By: Cynthia D. Johnson 
.. Its: City Manager. 

ATIESTED: 

Termination of Purchase Option (Exhibit C) 
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STATE OFWASHINGTON 

County of Benton· · .-. · . . · 

.. .' ' ' .. \ .... · 

) 
) ss. 

·. ·) . .. :· .. · . .. . 
~- · 

,Qn . thiS ···_._ ._·. ·:day of . , 2013, befor~ <me.- personally .. , . ·, 

9RP-~£red QX~JH..L~ D. .J.QI-:Lf':.!§QN, ~_DQ~D Jc:i ... _R!?.. tbe. 91TY .. M/\N~G_q,~ il_r:Jd!o.r . . . .. · · 
· • - represer-~tCJtive · for -CITY. OF RICI:1LAND,. : ?!fid ~ .. tbe ~person . :who ;.execut~dJhe. ·_yvi_thin":c.lnd .·. •. .·' .. . .. . 

foregoing Termination of Purchase Option ,and acknowledg~d that the· said ins.trurn~nt is •• . : , • 
. to be th(il free and VOIUntar.y act and deed of said corpOrC3,tj._9-n, for the U~e$ and_ p_urpO$eS .. . . : . . : • 
therein . mentioned,. -af!d -on .oath stated that they . ~~~·authorized .· to .. execute -·$c;!id . · .. · 
Jnstru.m~__pt ... : ,,..·_: _:_.~ . .,., . · · :; · · . , · --~ , . .. . . ... .. . . . . . 

-------' 201-3 . .• 

Print Name: 

NOTARY PUBLIC in and for the State of 
Washington, residing at: _____ _ 
My commission expires: _____ _ 

Termination of Purchase Option (Exhibit C) Page 3 of 3 
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.LICENSE AGREEMENT FOR MINING AND REMOVAL OF AGGREGATE 

This License Agreement for mining . and removal of aggregate ; Clicen~e · . 
Agreement'') is entered into this_-_ day of ·· , 2013, by .and .between -the _· .· 
CITY OF RICHLAND,. a municipal corporation of the State ·of'Washingtoh :(hereinafter .~~· 

· refe~r_ed to · as ~ · :.C.ity" ) , and AMERICAN ROCK ·PRODUCTS, INC,·,. a <Washington 
· corporation , (hereinafter referrecLto as -.'!ARF:) ~ .- · ·· : · · :. ', . . . · • .... . . 

.. ; · . ..:··· . . :: :. 
• • j - • • 

. , . -· . . 
:. . :. ; .• ~ : , \ :.". - 1. ;·. RECITALS .;.: 

· ;-' ..... .::. .·...... , .. · . ..... ·. · ~ . ·.·· .. &j?f: . .··.· 

· .. ·• .. ~ WHEREAS, simultaneous to· the execution -,~f:~tDis License Agreement, ·Jh~ . · 
P_?rtie;§· ·b_?ve e..hif?r~q_ irt!() a "~g~e.~m-~~t f.oLJ~~Ljrch.a~e%~fr)sJ S9Je of Re.car-- Prpp~rty -- ·.c:1r1d -_.· 
Cancellation of Option" ("Purchase and Option Q(nc_e lla:p:~n Agreemenn wner~by City ;, . 

. , . • -~ ~~~~.::5"' ~;!f:i;J ;, • . 

. has agreed to .reacqurre front ARP the parcel f"¢eml pm~~E?.r:tY it sold to ARP m 2004, ·. 
describedTn Exhibit A he-rein · and -- . . · · ·:1-7 .. · .· . · · .. · -· -- - . · . 

. · . ..• · . . . I I . 4<i7' ";;~t~]L .. . . ..... . . 

. .. W.HfR!;AS, in addition tq Jhe ,-$ale J~~l!Y ?f the real prope~~dentified .in .Ex~ibit .. 
A, ARP:has also agreed to cancellation of an; ogt1on th,'l?was prev1o~y_ granted to 1t by 
City·to purchase real. property described in Exffi~il--8 ~eih; and ·~~~ · . . . · · · . · 

. ·. . . _: . : ({. -- " . . ~ . . -,._,_ ~~- :~ . . 

WHEREAS, the non-casli·'-- nsla.eration foR:'-tthe transaction described in .the 
Purchase and Option Cancellation "'~'9ree~eq_~Jnclude8~ne granting _by City to ARP. of · 
the right to mine and reo1Qve aggregafe~Jrom ~-ar.~eJ.s A ann$_ as identified on · Exhibits A ·. 

and B, a_nd from th11fo~~~g! an adjiE?:~nt ~~J.4i~~~~tifi EfckEs t.he Railroad Loop site ·. 
and depleted on .t~e~:nnap attawed her~t~~~"~Xhl 51f~;;Collectlvely, .the two parcels 
identified in Exhibi£- :i~~nd B, ar-g£. the RaiiEt~rrLoop .portion of Exhibit- C herein shaiLbe 
referred to as the LicetJ:se_LocatiG>n; and ..... 

: ~: 

...... 

··, .. 

~~::--,.,;. -·"~.. -~~.::::?-....-: ~1t"' 
, -~ -~ llls- Ag~:e:e.lflent ~ is_-;-_- e'Gessa@==,tec-grant,..~ermission · te .. -ARP--Ja""m-in-er.c·.,= . .:..· · .-,_,_-=~o.-., _:·...-_,. __ _ 

proce .. _,_ move and~t"Q(e ag9{:.ggate mat~fals from the License Location to fulfill City's 
non-ca-5..- ;:o;G_onsideration-~~bligati'dit~:?J:.I PPOrting the Agreement for Purchase and Option 
Cancellaffo(l~!greement e~,:£uted'"ril:>f~nnection herewith. 

. . ":'""~ ~. -~ ~ '• . . ... _... ~~.:. ·.~~- '· . :. . . .. : .. . ..... ' . . . ' . . 
NOW "FJ$BEFORE!~J[l consideration of . the agreements and covenants 

contair.ed herein~$~.q. for st!~J other good and valuable consideration ,· the receipt and · 
sufficiency of which or~~~~]' acknowledged , the City and ARP agree as follows: . 

. ~~.~,if.'ri}' 
II. AGREEMENT 

1. Terms of License. While this License Agreement is in effect: 

a) ARP shall have the exclusive right . to mine, produce , store and. remove 
aggregate materials from the License Location . ARP shall mine no closer than 5 
(five) feet above groundwater level as shown on Exhibit B. 

b) ARP shall not use the License Location for any other purpose without the written 

License Agreement·- ARP Page 1 of 9 
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'··. 

consent ofthe City.: · 

c) . City shall -have:the righUo .construct a-.railroad spur and loop across the License .· .. · , .· 
Location in the approxim~te area· depicted onExhibit C . . 

. :-: . :. . . .., .·· . . ~ -· :. ~ I . 

d). Th-e. City,shall not Lise the .License LO'cation, ·nor gra,nt any other party the.Jignt,to , 
.use ' the : License Location, for any other purpose without the express written . . : · 

· consent oLARP. .. . 
-. . :.:...:. .. .: .. · ~ : . ' . : . . ,.) . . 

e) ARP and ttJe .City shall coordinate the timing of~~pstruction of the -railrof'!d :sp.ur . . : 

.·.· 

and ·loop, and .. :the timing -and: location oLARP~f.Pirfing , storage and production .­
_.,activities .so. as to. maximize, the \ mining~,e~o"u rce located on the ' ,License.,: . . 
_ : · cacatioil ,-i ti e :· ecori:(;mic , ·.re~ovei.y:.: atAhe~E~iliurc~t:Jy_:ARP:· and to facilitate the :,:,· ... _, · J -· 

most effiCient and cost effective constr~ttii:fri pos'Si · e of the railroad<'spur: and · 
loop. ·· t:. ·; 

'-r:­
"_)":._.c., 

~~~ . ~~ ... 
f) In tbeeveqLCity does notCO[l~trfi~M._he . ra_il r:oad spur anujJ90P at the Lic~nse . 

·. Location~; ARP shall: still have the ·exql~~ i:ite · .ri~JlJ to .mine, -~~'@~ uce, st.ore·.and ·': . 
. remove c;~ggregate materials from the iiiCe.ns-@@cation in .acc6:[ dance with the :· 

·· Loii-.~ ·!:-~~K~..?" .... ...,-:,.._... · . · 

. terms of this Agreement:~~~\Sity will rio -d~~~elop or engage in the constrwction 
·. of any building or improveiTj1fr:J@Q~the ticen~~ocation (other than the. railroad · .. 

• • -':"<O.A, ""tr~-~ • -~~ 

spur and loop):without the e~p_sessW~fltt~n conse~:tOf ARP. · · · ::- . . : :·· : , · 
. ~-.:· . . :, . . . ~-;:: . -~::-~ . ' . ~:<:-i_~o -

2. Duration of Licer:l~lms~ License*~greem:e1i tra il b~~itl effect from ·the date of · 
closing of : th~~a~!~~rid ·. · . ~·~~~~!a~; can~~~J~o.~ of option: tr~~nsacticms .. 

. contemplated .o~4tt1e Pum ... ~-ese and · ~~J1on Gance lat1on Agreement, and · shall . . · 
continu.e in effect f0r<sa:p erioJ;tf6f five (5) 5(e-ars, or until ARP gives notice to the City of · 

. · .:., . 

. its . in~¥"~fi~~ase ~~l~~~~~~s ~~;c thereafter completes its reclamation 
==··-·n ... ~ .. -- - - ~ob~~1~Jf1S";''W0l , , · ~r~oe_.0~~;:r-st~. , __ , _,·_:~~-=,_-="·'"-=o'-<-""="" ,..- · .· ,. ,. · · ··~-'=:= _ ----=-----~-=--====c-..c,.,._ 

a) -·--~TtY.. shall give A'@F,;, writfei5'' r;~_otice · when construction on the proposed rail loop is -· 
im-~nt. Once cr9]\Jl.:uctio~~--the rail loop commen~e~, ARP h~s an option for . 

. . up to~ (2) year~ G?;:;extract~fhe aggregate.Jrom w1th1n . the .ra1l IQ9P· F,wrtl)er, · 
once c'<m:SJruction ofiftil:§ rail loop .commences; ARP cannot store material withi.n 
. .the rail .IC50R~rea, . iqr1 shall ·. be required to reclaim . the ground after gravel 
removal .in ar. ~T.t~el the ground for use. 

~~~y 

b) Once the rail :loo·rr is constructed and is operational , ARP shall schedule any . 
resource recovery operations that need to take place inside the loop area during 
the months. of December through April. If,. after loop operations have begu_n, . 
ARP has a need to conduct resource recovery operations outside of · this 
anticipated re.source removal season (December - April), ARP shall coordinate 

··and schedule such . use and access with the City and the rail loop operator{s) in 
such a manner so as to minimize any potential disruption of the . rail loop and 
ARP's operations. 
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~ . . 

3. Reclamation Plan. ARP has previously permitted and filed a Reclamation Plan '· . 
covering the real property described in Exhibits A and B. The Reclamation ::Plan . · 

.:delineate's the condition in which the : p·arc::els described in Exhibits A and :8 ~ $halloJ::>e· · . · .. . : ,. 
left by ARP aftenemoval of the. aggregate. The City, at its e.lection, .m~y , excav~te : .< . . ' .· .. · . 

. the RailroaEl•-loop .. pr'operty depicted on Exhibit C .. lfthe City chooses to --do ,_sp;:.A.RP.. . , . 
shal1·be :.entitle-d .to .removcdhe aggregate proauced by:the ·City's excavatiPn:.fromthe:. ,'. : ·._ .. :_ . , .... . 

. .R§il_r_o_9d ~gqp · ar~9_, : ~11_:_d . §_Qy; r§pl_aQl§lti~~>n __ bJJb.¢ RaJjroC!c;l . ~oop ._ a!~::r. @.f11J;~be the-.. \.<.' .. :; · ... ~ : · . 
. responsibility .of the .City. ln •the event ARP excavates.the.:.:Railroad Loop ar~a, the .· :·. . ._ , 
City shall . identify the precise boundaries for .excavation and notify ARP bY. wr:i_tt~n ;-- , · 

.. notice;· ARP· sh'all .be responsible ·.for . actua,l ·:excavi:ltiop;;:~md for :retumingAhe. property/,: 
. ;:>, to the condition required. by: any reclamation . pi~Dt~~r.e-ed to .. between the City _ and , _ _._, ·: . 

· ./Af Bl?,_•.and/ot ~~~~!:jlfsigb: . :1- .tly~t~rw lq~a1 : lt_p_dL.~stta~et __ @g~~?f~t:Jh.L~ _ .Ci!YJ?DL. illJ _ b.t_~x_e_§AQ~f1P_ ~iP.l?1 .1 ... :,_=:_,_. .~, ' . , ._ · .. : ·-

' · or ·an.y··p-ermhcJng ; o rga rons rea e ,, o :- r s ht!?.~~o . - ~~~- · rc.ense . oca ron.~ 1 ·- '"" ·-:..Wr ;- ,, · .:,· :·. ::: :: ., . 

. provide ' the ·Oity :a cdpy · ofthe. HeCiamatiQn_'~fman aire~q¥ provided to Washingtop ·, . 
•. ··-,:t,; 

Department of Natural Resources . .. c~~ 
. . --;-~~i 

a) Based· upon ,th·e· City.'s. developmeS'i:; J.~ns for·the Liceni:·;~Qxatiqn, the .. , .City rnay, ·· .. 
• direct :AR~ ·to:· deposit t?psdil in certa1m~;~eas~~~ - to d~po.si~~~er .type$· of Jill .. . 
·matenals 1n other· areas. ~P shall .. coof):~_rjil~::¥Y'ftl the Crty rn t~~manner of the ;· . 
restor(ltion -of :the overb fli~!.fl~-~nd fill td.;.;tl:i~~"'extent the City's "-airections .are / : . 

·· consistentwith• the · Reda:~ati~~~~n previousl~~eveloP.e..d for ParceJ$,Aand; B;··. · <. 

and any ·future ;reclamatron 'R!§in ae~Et}_Qped f ·_be .Railroad .Loop .. area-/ ._ anQ •. ·-~- ..... · 
provided that suc_b directions~;:ao not~terially mGr,ease the cost to ~ ARP to . . . 

· restore' :and·rec~m!tlle~icenseY!fe.cati .. ~.. -~"'·. . .· ·. ·. · . : · . , . 
.. . £-*?!;. ' . {-·~~_,· ~ •:- ··. -~~~~$,:> . . . . 

.. b) T~ the·· extf3%1~gsonabri'~racticabl~~;~AY ;opsoil~~~dverb.urden which is_re_rnoved .. 
shall .be store-': :f;.:.on ..,sitel~or in the~ ost operationally-practical location as · 
det~ggir;}~~-2 _by A · · 

-----------.-----·-----;~;~~::2'~~-.,~~- --... . ~~-4-~~.~~$.~~-~----\.~ - ·-·---------·-. ------------------------- ·--'--· 
4. Ag§ie-9ate Storage.;. ARR;~g:Jay also=~'O:s-e the License Location for _storage _of . 

agg Jiejj.ate remov~?'tfrom "t~~?J.License L ocation so long as such use does not · 
- interf~r~~ith the . Ci~}t:J se cifrtrj-~r Property. The term "aggregate" shall include all : 
. r:ock., sanQ:s c other q:J~Tipls ... mri5~d_lro.m t(:t~ _ Lic:;.en~~ Lqcatjon ·fQLJ,J$e, stc:>r9ge, _ 

removal :or'-i:~§ ale byA~~.:. This term shall- riot include any top .soil or.·overburden 
which · isremo~e}h butr~!Si?ains on the Property for eventual reuse for reClamation of ·. 
the Property. ~'?~~i#~ . · · · .. · 

5. Access to Licens.e L~~atic:in. At all times during the term -of this Agreement, ARP · 
shall ·haVe adequate access to the Licerise ·Location to allow ARP to condwct the 
activities contemplated by this Agreement in an economical and efficientmanner. - ,_. 
This shall inClude access over any railroad spur that may ultimately be constructed · 
oh the License Location. · 

6. Inspections. The City shall have the right enter the License Location at any time to 
inspect the License Location to ensure that ARP is performing in accordan-ce with 
the provisions of this Agreement. The City shall notify ARP of its intent to inspect, 
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and shall conduct any such 'inspections ·atreasonable times so as not to disrupt _ 
· ARP's .operations .. . 

~ .. ' . . .~ . ,, . 

,, · · 7. Maintenance ·of.the License Location:. ARP $hall at all times maintain the , ~:~reas .it ·is.' ·-· 
-actively: usiri@··.Within -·the License Looa.tion,--.includi8g .stoi:age.-areas, .fre8J i-0.m .wast~ ·,·, · ':: _- ·. . ... _ 

,, . ~- and :d~pris . related. . to. its ·Ciper-ation's and :UsE:r--oHhe property. ARP shal[.have no :.du~t'y :-, < :: ·. ·;~ ._, . 
· · - . ..· tb ::mf!int~ in ar~~CI_s .:used bTtb?City or.Cither.,invitees ofthe City.. . , . ~ -: ,:-- ·.· :· . _,, : . . : - '"-· 

·· · : : :. 

·· ... 
'. 

.... 
: ··. 

. '· .. .. > :.· 

. ~ . .. . . . . .. . ... ~ ~ · ~: .. ~ .. : . ,< :)· ·. :. ~- .. ~. '· . . 

8. Indemnification/Hold: Harmless. · · .. · · ·,. ... , · ; . ·. ,.., . . -~ 

•;~· ·· .. · - -~ ·.': .... .. _ .... · ... · ·:·::'.:-:: ·-.:.: : -~: -~-. ·_: ._ .... ,,,··· .. ;: :~ -- ~ · : ··.-· , ··· (. ;:. ~~~ ~ :: . . ~ .·· .·· . . · . . ·. 
. . ~ v •. 

· .. :a) Jndemnification/Hold·Harmless of. Gitv byARP::.%-R:P. shall . defend, indemnify· and -.: 
.. -:- ·: hoJ~-harinl~:s.tb_e~_ctt1)~tt$ ·offi _~-~_r§, ~Q~icJm~'. ·<~rJ}_,_~Q.~E2~.si_gn_~ -- ~Q!t,JDtElers JGiim ~arut . . _. . . ... 
. . '·: ':'~ga1nst any.;~n_o~. all ·clarrns-;=; ·suJts, ::actJo~:s~;~~~~es· for _lnJury .or -de.ath >of: a~y. - ... ::·.\ i) . .-, : .. 

. person, orfor:1oss·orcdamC1ge to :prop~~ ;~wh1ch ·ag~_..f? s out of LJcense.e's,· or 1ts -
... contractor's or subcontractor's, use ~{~l,fie• Preniises~r-rJr.pm ~rnyactivity, . work or 

thing done, permjtted, or suffered~tfyf._t~ e Licensee · in or~about the Premises; to - I .: 

·• ·. ~h~ · e~tent .such injury ~i- damage~~~h.av.e ;be_en cause~~he negligemce, or · _ . 
_ Inte.~,tJonal ;~n~uct of~J~e_nsee or_ ~ny,~[:~~= eA&.~ees. or a~-e~J.~~ .- . ·_. . .- · " 

· .· •It · is f~_rth~'r ·~pecificall"£~4~xpres~l;:~t~~~tood . that :the .'iRdernnifi'cation . : .·· . . -
. ·provided herein· -constitcites'"-~IRP's · - -~waive1~f immunity .under· Industrial 

·, Insurance; Title. 51 RCW; :~tJI~ Iy~f , Ji!_e ·:~purp~~§ of this indemnifi~ation •. and .-,. 
· · · does riot inclu.d ~ozRr extend f0,;re_ny' c a·i.i:ti~-~,y-AR~',.j~mployees directly against . 

· . 'ARP. This WC!1~-_;been muf[gJiy n~§J]~~Q;._by ftTeiparties. The provisions of: .. 
this sectio i~all survi.V.,' the exprfltr ~ ~'' r1e iltitl:l·E!tj_~n bfthis-Agreement . . ·. ' .. 

··.·., 

: :~. : ... . 

b) lridemriificatio rr.-~ :G>Id .Harmless of AFm.:-.bV City. The City shall defend, indemnify . 
- aJJ.rk1[~!~.t:~ft[~mle~~~:&-=~(f~~~~~s, ?1[~ftors~ e~~loyees. a_nd agents from and 

---- ---·~ -~---- ?.PfpnSFaT:JY.ft9fld-all~Jmrns;-smts~ctJDn~:,---or-habJIJtres ·for--Jn]tJry--or-death-of-any-------~ 

~1t_~rson, or fo~o~.s or "_~page to"""pj:'GJperty, .which arises out of the Citis, or its . . 
• · ~- c~pJractor's or stlt5£~mtra'Gt~~:S , use of the Premises, -or from any activity, work or -

thlf.l]..._; •. one; perm itt~~ or soff:gJed by the City 'in or about ·the Premises, to the 
exten1:§"'l:!ch -~njLiry. -Git~dama~--:shall--have been caused by the negligence . or 

: intentior1~Q_£Ondud ofjl~e City or any ofifs employees or agents . . · 
• . . • .. r~~ iff! . . . . . 

It is further ...... 2~gecj[i£.Enly and expressly understood that the indemnification 
provided hererr-fi~stitutes the City's waiver of immunity under Industrial ­
Insurance, Title 5i RCW; solely for the purposes of this indemnification and 
does ncit include' or extend 'to any claim by the City's employees directly :against .. · 
the ·• City. This waiver . has been mutually negotiated by . the parties.· The . . 
provisions o( this sectiOn shall survive the expiration or termination :of this 
Agreement. 

9. Insurance. ARP shall procure and maintain for the duration of the Agreement 
insurance against claims for injuries to persons or damage to property which may 
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. · .. : :' 

:.:.; .-.. 

arise from or ·in· connection with the performance of the ·work hereunder by . ARP, : · 
their agents, representatives , employees or subcontractors. 

J. .. . . ·' 

!3) No limitation>ARP'srinaintenance pf iMsur.aQce, its scqpe of coverage CJ.:I]d -lirnits · · · ·' _.- ·: 
·:as .required ·herein_: sl'ilall ·-not i be .:construed·-.,to limit the· liability .. of ARP to:.:· .the ; ... ,. . . . .. 

_; coverage . provided .by· .. such insurance, or othe.rwise limit th.e City'.s recours~ ,Jq ~:: . . · .... ... '··· .. < • 

. anyremedy-'available atJaw:or in equity. . . . ·, . ,· .. _-..• -·: . . -~.:· . ·, 

.-:- q) Minimum Scope. of:lnsurance. ARP shall, obtain insurance of the types :des~ribe_d_.·,. · . . · 

bela~:.- ·.: .. ,: _: , ~-> ·:-- .<:• ;_ ' ·.· ·. :·.,; .. •_:.d{;;> . . : ·, · · · · ·· 
·J , ·_ Autom6bile\'Liability ·.i_ngJN:I_nc;:_~ ··· ~oy~rin~1?!1~9wn~d, nq_n~oyyn~d ~ .l:tJr.~t:L:.?Ed ·> 

· .·. _,,·_ ::, .. · reasetl ''vehicl~s;; .;@ove rage :•shall ' b:e~~W!-Jffer.i~~~ .lnsurance ... Ser.vlce.s .'.ffiffice:( · 
· (ISO) form·. CA OD :Q1 or a subs~ifl1te - fornf~gmvidjng equivalent liability . · 

·· -- ·cove-rage: If necessary, the • poJi~ft all be ·en o:r:~.d--te · provide contr.actuak : 

: ~-

.·: ... ~ . ·. _:: . 

· _· li~bility ~~ov,~rag_e . · . , ; .. . ' .• : -4!l~'~ :· · ; ·: . . ."it ~;$~f~~ . · · · ·· · • · ·, . · · . ·, .: ·. 

· 2. Gci'mmercial · General : Liability 'lo~vrance _.iS:\}f! ll · be wfitteD on. Insurance . - , ... · .. 
Services Office ·\ISC?Je,_ccurren.ce · e_~'>;!~~$H~f 01 and s_haiiJc_Bver premises ·.:· . . ·. :. 

:and contractual :IJabJiltM:~]ji:J e City sha ll~llielflamed as .an msured on Lessee's '· . , . · 
. . •Commercial'· Generali~f~lffiltli~in surance -~Gil]~ using ISO Additional : Insured~ : . ' . . .- ;·: · 

· Managers·· or Lessor~0J·:Pre:r.n.:i~e·s . :F.or~~~G . 20 11 · or a~· ·substitute·':: ·. · 
. ;endorsemenL providin g:'(~?.equiv~Jti@k:,. cove:r.a·0e~ · There shall be ·. no ' . 

._::~ -: :· . 

· endo~s~~~~~dificatio{i~f t%:£~~~-~cialt.]cmeral Liability Insurance . .. · 
for l1a~§jMi: ·· ansu;m~from · em!c::>§J©n-~ coHap~~e or underground property _ 

damaa~I\~~~ -~ ~~~;;·-~ . ~- · . · . . · . · .. . 

. 3.6 Wof.kers' Coifuerfs'~orQ"tgverag~~~s required by the Industrial Insurance .. 

:~ ?~~~~{;:~~r:~ffi§'1.,~~;;;: -~~~·~·~,~~=~~'''==~~=~~ ... 
c)~Minimum Amotirns of 'iri si:Jrance. ARP shall maintain the following insurance 

·. liml~- ·~- ..... ~:.~~~ - ~:f\tt _ .. ___ .. .. .. . . ... . · .. 
. 1. · Au'toinobile : Liaoilifi .. insurance with a minimum combined single l.imir f~r 

bodifY--im-yry andj~[_~perty damage of $1 ,000,000 per accident. 
.. .. w~ A~~"!- . ·. . 

2. Commercial~etleral Liability insurance shall be written with limits no less 
. than $1.;000~000 . each ,occurrence, $2,000,000 general aggregate -and. : 
· $2,000,000 produc;;ts-c;:ompleted operations aggregate limit 

d) Ot.her Insurance P.r~vision. · ARP's Awto.mobile Liability and CommerciaL Generf:![ 
Liability insurance policies are to contain, or be endorsed to contain that they 
shall be primary insurance with respect to the City. Any insurance, self- . 
insurance, or insurance pool coverage maintained by the City shall be excess 
of ARP's insurance, .and shall not contribute with it 
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. ·· :·-· . . 

· .. ·. ~ . . .. 

···---:·::_· .. :·, 

e) · Acceptability of-Insurers. Insurance is to be placed with insurers with a-cwrrent . 
-AM. Best rating .of not less than A: VII. 

. . •f) "Verification of.Coverage;ARP ·shall furnish ti:Je City with original certificates 1;1nd · · .. •· .• 
. :a :copy ~ok.the.;amE:mdatory ;•endorsements i' irtcluGling but-· not.necessar.iJy _:limited <. . . ; 
.to the additional -'insured endorsement, eviaeneing . the . insurance requirements .. ·: :~. 

· . ·:.·:of ARP.;before commencement of the work. - · · ., ... : . . · '· .. ·, 

_g):;Subco·ntractors. ,·:·ARP shall . hBve· -:sole ' "responsibility for det_e~ll}if1 _ing -:- th(:\ ~.:-... . · 
insurance · coverage and limits required, Jh :..,any, to be obtained . . by 

.· ~.. . 

..-.· ·· subcontractors, w.h!ch . determination shall :e~4tmade in accordance. with : 
·• .• _,:_r:ga?..QJ!§bJ.Stc::IfiQ .' P.f!ddenUJ.!J~in~§_sp_ri39.tic;:¢_s j;,f!. :· · .. · . ·. .. · .. · ... ·: ~'- >. .::··.·<· . ,. __ ,., j • • 

·/:'' · .. ,. · .· •. . .. . . · ·, , ,,··: C:I·.'i· ·\~:·· .• j l·.'.' .··'.; •.f .... i·.·.::·:,;: ·.:.;; .;"·'·-,; '' ;.( ,'\?;:~"i;. ,_ ,: ····.·:·•· . .' _ _.. :: .·. ·,. , .. ,. _, .. .: . .. ~-: ./· ., .·. 

h) Notice · of. ·canc~llation·. ·.~ithin eyo . (2)1_Q:~sme~s tlt~'7.._?f rec~ipt of · su?b; - ~.o~ioe, . ·. . . 

.. ·· · ·. 

·i · 

ARP. shaiLprovJdeAhe G1ty .. and :aiL,.?OOJfronal ·msure'B~Jf~ r th1s work w1th.wntten . .. ·. ·_ .. -
notice 'of.ariy policy cancellation: :.~~~ . . . , 

--~~-:. 
· i) Failure to Maintain Insurance. Falf![JI§ on th.Ef-~part of A RF:\Jo maintain the 

insurance as required sg,e] constitute ~a-:~~~1.§~ ~,®~nreach of conf€apt, upon which _ .. . · , · . . 
the ·.City .may; . after givi m~~f§!lit.~,_(5) :business~ays' notice to ARP to correcLthe . · .•. 

· '·:breach, immediately terhriTii'8f~~e contra·c'f1or; at its discretion, proc.ure or - · ._ ..... 
renew such insurance and~ay' ad'l~[)d :all pf:Efmiums in connection therewith,- . . 

·with-any sums so xpended '"t~llie rep~~~f the 6 ity:1on demand. :: .·· ··· · 
... ·. . . : .~:!! -·. ~ . . . . . . . '" ~'~ 

10. Taxes, License~cfm- . •Pernfits . ARP ~ r~§~'1_te> · pay~f§.~ ll labor, employee benefits, 
.~ ... ~~ _ ... .......,.._.. , ........ .t"'_ .. __,'""~ • -~- • ' v • • 

materials, .equ'i!ll{J!ent, and~G.Ois necesffi'jliy for the p:erformance of its .work at the · 
.~ ,_... ·--

. License Location,,~"and to ogfain all appiLc'§tble state and local licenses and ;permits .. 

.. .. 

· neCE)S~~gr.J_he ·pE;Q'gp;if!lif~!:O_f~aid · ~Jflties. ARP shall pay all state and local · 
________ :___:__ __ ta)~tlifiof-f!r;rr~ee~ . -·~@ue-an~l?.§~al:>le:tas-·a-resl:llt-ef-ARP:-s-- l:l-se-or-~G6Gt.Jf}atien--.--~~-·--·~~---

. o~jll;J:e Licens~~R?,_tion,"%~Jch may -;ft~due and payable as a res.ult of ARFs .· 
mintflr£t; processir)g,~~movaK~_!g_rage or sale . of materials removed from the License 
LocEi1i1f.''" ARP accept~}tpe fu'll ~t:~_d exclusive liability. for payment of all such costs 

·.and exP:e~'l~f1S, :ang .. sb~f~qld.,thi"Gity , h.i3rmless _fror:ru:trl.y liE)ns, clajms, Jud,gr.:oe.[lts , 
expens.es ~Q.2sts, inclu~~- attorney1s;·fees; arising from a claim for the.payrnE:lnt of .. 
such costs a nC:I:t.f?xpens~·s~he City shall be liable for all real estate property taxes 
and assessmenfs ·-~ilicense Location, if any. 

11. Protection of Pro . from Construction . Liens . . ARP shall not permit any . 
mechanics', materialmen's; .contractors' or subcontractors' liens arising from ·. aiw . · 
work performed by or for ARP to be enforced against the Property, however it may . 

. . arise .· ARP may withhold payment of any . . claim in connection with . a _good .faith . . 
dispute over an obligation to pay, so long as City's Property interests are not · 
jeopardized . · 

12. Default. In the event of any default by ARP or City under this Agreement, the non-
defaulting party shall give the defaulting party written notice of default. · · 
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···-: 

'a) If the default creates an imminent danger of injury to persons or-property, the 
defaulting party shalf promptly undertake to cure the default, and shall have . · 
cured the default within three (3) days of the receipt of the notice of defa.ult . · 

.. : b}:'-Other :def~ults~.shall: be;. cured .. withi~ :.thfdy - ~$0} days ofthe.receip.tof .. the.notice ··· .•... . 
_; · "-.ot~default. - ln :the .event:the·;·nature .of.the .. default is such that it cannotbe"c.ured {.;. :·.· . . 

. ,; -.; vv1thi1J :~!hirty . (30) .days, the defaulting party shall s.ubmit a plan : .to th~ non,: . ' 
.defaulting party .for curing the :defiCiencie.s . within the .same thirty·.:{30) day . 

·. · ... period( .aQd'Jf :accep.ted··-.bY "the non~defaul~ing pa_Jjy, the defaulting :.party wlll., · ..... 
·ther:eafter .have a reasonable amount.·.of time qoosistent with the plan to cure 
· the default. - · · - · . · &;-['-:.; .. 

-- . A~~r 

~) . ~~-. t~e- -~n~n-defaulting p·arty fails -to cur: ~~f~t;~ lt ( o~ . ·oth~rwi~e. submit an . _ · 
· acceptable plan for doing· so) within ta,~ - . e pro"Vi§t;?. then the non-defa!Jiting · · 

. party .. shall ·have::all :remedies availaty"(e:ifu, itar law ao~quitY,, .including but not 
. limited to, termination of ,this _6fg[ eem ent ·and ·the "'.iig.I~J to seek • elamages 
.therefrom. NotWithstanding the 'i&regoing, the terminat1om;.;.of this Agreement 
shall ·. not · terminate· · ARP's · .. obliga'h0r:t · :-to : -restore any "Q}~t_he property in - - . . 
accordance with · any 'file~-:fieclamatio~-~~~~¥ .- ·. · -

· ~ ~ . ~ · ·. :l;~z~"'~:.~ -·· ·.- .... ~-i~i7ff · 

•· 13. Notices. Whenever any party'@je@':~t:L?II desirre(t~~)ve or serve upon the ·other any · 
·notice, demand, request ·:or :;e_f1Jer -~GoWJQ.uni·cati<J'Q'f;~,each· ·_such notice, demand, • 
request "Or other co!Ji'munication:~_p all t)e~1r,r.;,\Ydting~~~ shall be given · or :served ~.· : 
upon the othei-_J~~~£ersonar~'ei_ive _ :fia~Blr:lg de]Lvery by written electronic . . 
transmission) ~3ffi.Y. ce?fit~:~: regi~t%e=~~~-r · fpre§~I1Jp ited States mail, or ,Federal 

-. ~-.. , . . 

Express or othe ,~Gmmercra:l tcouner, ~nstage .prepa1B; addressed as follows: ' · . · ~ . ~,~w~ _ iL · <~,:~ . . . 

. .. 

. TO AR.P!- ,~;.f.:-;,.... · ~0J-~5-"'~Fi--="' -"ffi0 THE CITY. · 
----·~------- .. ~-- --~ A(~ea~~~,Gk-Pfe-eitlef.~--; ~~~'--~:...:~Gi,fy-ef-Hiehland-~ ...... , . ~~-=~~·'---- ---=- _____ ~=~--=,~ 

.(tf~ttn: Michaei~~~McKi n.l'l~~Y. . ~~ Attn: Economic Development Manager 
~~_:1 _86-; Bth ;Ave.·~~ · ·c·~;_ 975 George Washington Way. 
· Sl!)~"--~ne Valley, W~_992 1'2~~~'_,__ · POBox 190, MS 18 
Phoi1~Jf.:509) 533:-1Jil~§a .. .. .. ."-~ gj~bland, VV ~ .8~3.52 
Fax: . (5~~.~:§33.:1644- t~;: .. Phone: (509)942-7583 

. . . . ~of ~ .. . Af~~. FAX: (509)942-5666 
. . . . . , -- ,4iit . 

Any such noti~e, tl~.:..and, request or other communication shall be deemed to · 
have been •received upon the: earlier :or personal delivery thereof or two (2) 

. business days' after havingbeen mailed as provided above, as the case maybe . .. 
. ·, _· 

14. Assignment ARP may assign ·this Agreement to · a wholly-owned . subsidiary of .: 
· ELi con Corporation without the · prior written consent of the City. · No ': other · 

assignments of this Agreement shall be made without the written consent :· of City, 
which shall be made or denied in its sole discretion. No assignment shall relieve 
ARP of its obligations under this Agreement. 
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... . ; . . . · 

·• .. • .. : 

· .. . ;·· ~ .. 

···· :· . . · · 

·15. Entire Agreement This Agreement contains the entire agreement of the parties 
ht;)re.tq ar~d supersedes all previous understandings and agreements, .. writtet:J _ and 
oral.· Ne,i,ther ~ party shall be .liable to the other for. any representations:.made ;bY. -any . 
. person .coricerriing:the Premises or regarding the -terms nf this Agreement, except . 

. to. :the --extent tha'bth~ - sarr.\e-are . expr~$.se.d ·iri:tbis Agreement T h is ,.A,gre~em,ent(may , · . :. · .. · 
". -be :- amended -'or.ily ,by.,.written instrument---executed --by· the parties or·:-their_;. lawft.JI .. ,<- .·• ·. _. , . 

... successors:am;Lassi_gns subsequ.ent to thedate :hereof . . · - -~--- ---: :;:::: .. --: . _ 
..... · 

::· .... ·. . . 

- · ·:16. Governing:~~aw/8orum Selection:. :Unless: otberw.i~e controlled : by - federCJJ-:!?W.i-~:-it:Je;. ;, - .. " 
. . _ .. :interpretatiorl 'ahd''enforcement of this Agreement sh?)J-·be governed .by l~e .lavvs - of · · 

· the State .at --Washington. The parties agree that -~8fon County is the ·appropriate .­
'{~nue _fgr -filing_ of any civiL action arisir)g out-4f'~loi's Agreement. User. :- expr:essly; ·. - " .--- --- -----...... - .. -~----- ----- ------~~~ ------ - .... ----- " '" "'- -- -" 

·_·agrees·tosubmiLto personabjurisdi'c:tiondn - Bar.lf08i<~o.I:J_nty:Superior _ Col::lrt-; ·--/'= <~·-: _-: . :~ : . ... 
• -- c - - ' _- '· ' - - - ' : ' - ·. - ;,.:_;~~' : :';;~-,. ' . .· ' - - : ' ~ '' 

:: . . ,...::· 

· .. ·. -- . . 17 . . Attorney's ;Fees .. : In any action arising uo -~Jfhis .Agreeme,Ql_the . preva}ling .party ~; ... 
shall::be entitled-to-recover 'alt costs in -~- 'in such . actiofi{if:J:t~Luding reas0nable. -.• -. . .. - , . . . ·- . 

· attorney fees,,·forthe·purposes ofthr ~ , .. graph, anarbitratiq~~ r administrative · ·· ·· · 
.: - hearing shall·he.:considered an action. -::;-:-..,-- . ·: :)f~_ -· ~c:-.:~ · ·- -:,. -.- . 

. · . ·· .. ·.· . . . ~- ·4£~4r~- . . : 'r~-·-~=- . . - . . : . . 

18. Severability. ·If . any provisiotl~.@f4.@ls Agreeme:fftl{ s;?found by a couttoJ-_competent 
· jt.il-i$d'iction d o 'he :invalid . of.~~BDi!Drceable: 1fi'fu~written, the remainder.• okthe • • . ., -. ' , .· · 
· Agreement •or ·the ,:applications~9f - tne~~~g,ainder~Lthe Agr.eemenLshaiL·not be .. . ,_ .·· 

. .. affected. £ ~ • . -'ti ~:~l{ . .., ~'-~" . .. _. . .. _ 

. :. • . IN \NITNES§"'~HE· BQ'5, -the pcfB:ie,9.,_;.fl.ive-·e nt~~R.- into this Agreement the day · · 
and year first aboV~~ritten. ·1.f--. · · · · --~~~:-:?. · - _, 

. . . . . · ... ---:...~~ .:~J ~~~._,. 

· CITY OF ~J~!=!~D · ~~~ ;;;:~~~~"- it.~MERICAN ROCK PRODUCTS • . 
-·~ ··-·· --~·"·~·· -t~~~"\~~-""'~-;:;%',;":&"~•=--•7. ·~·- .. ,., •c• .. • c-ccc••• · oc.ccc===coc:=•:·"'::.-;:c.=ccc.-·c 

ATTESTED: 

Marcia Hopkins, City .. Cierk 

APPROVED-AS TO FORM: 

Heather Kintzley, City Attorney 

License Agreement- ARP 
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. i ; • ·. : ~ : ·. 

;, :- . _ ... _.; ~ ·, 

·. ·· ... 
·-~ . 

. -·· . :·:· . . 

· .. .-: : 

. . ;· .. 

·· . . ·. .; -

STATE OF WASHINGTON ) 
) ss . 

• County of Benton · . } . . :· .·. , . 

. ~ ' . 
•,:. . . : •} . ~- . 

· :.On this_·. _:_. _, ·day of· .· .••. : . , 2013;. before. me perso11ally. appeared 
· .· .. ·CYNTHIA D. JOHNSON,, known··fo be the CITY :MANAGER .and/or .repre:$entative.,f0r , ..... 

CITY· OF RICHLAND, and .th~ pers.on wh.o exe.m.1te,d the .wi.thin: ai:td .. fO"regoing .Linense::, 
· . -~meefT1@flt ·: for . '·Minih~ .a.nd: ,RemoVal :·of>Aggregat$ ,•and-- ·aoknowledgep J bat the ,si3io ... 
· , instrument. is· to: be ther.free··.and -voluntary act· ·ancLde:ed .9k said, corporaiion,, ;for- the qses :, 

and . purposes-therein mentioned,· and on oatM stated tha.t~tpey. were authori4-ed to execute : 

;aid !";;~urn~~L<, , < . : .: •. : . , ' .. ··. ~~~··, . . • '" ··. •.·.· . . . . .. 
IN WITNESS W:HEREOF, I have hereu8to~set my1'trand and affixed my Official · 

S.eal :theday ·and yearc:-first:al:love written . . · -4tw· .. · .. · ·. -~!:~. -- -- · 
. . . . '. ,· : . . : If . . . : . ' ·::.;~:.~ 

·· ·;:_· 

· _ .. ,·_ :·-· .. 
.,,- . 

--- ----' 2013. 

Print Name: 

NOTARY PUBLIC in and for the State of 
Washington, residing at: _____ _ 
My commission expires: _____ _ 
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CONTRACT NO. I L\-2..- lJ 

AGREEMENT FOR PURCHASE AND SALE OF REAL PROPERTY 

This Agreement for Purchase and Sale of Real Property (the "Agreement") is 
made and entered into this 2l2._ rn- day of December, 2011 between the CITY OF 
RICHLAND , a Washington municipal corporation ("Seller"), and CONAGRA FOODS 
LAMB WESTON, INC., a Delaware corporation, and/or assigns ("Purchaser"). 

1. Purchase and Sale of Property. Seller agrees to sell and Purchaser 
agrees to purchase, on the terms hereafter stated, all of the following described 
property (collectively, the "Property"): 

1.1. The Property. The land involved in this transaction is approximately 80 
acres located in the Horn Rapids Industrial Park, City of Richland, Benton County, 
Washington, and is legally described as follows: 

The Property is generally depicted as the "Property" on Exhibit 
B and consists of approximately 80 acres (the "Property"). Seller 
and Purchaser shall work together to complete an ALTA survey 
("Survey") of the Property as soon as practical during the 
Contingency Period and the completed legal description from the 
Survey shall be inserted into Exhibit A to this Agreement by mutual 
agreement of the parties prior to the expiration of the Contingency 
Period . Seller shall pay the expense for the Survey. 

It is understood that the sale and conveyance to be made pursuant to this 
Agreement shall be subject to any and all applicable federal, state and local laws, 
orders, rules and regulations, and any and all outstanding rights of record or which are 
shown on the Survey. 

1.2. Option Property. For a period of five (5) years from the date of Closing, 
Purchaser shall have an option ("Option") to purchase up to an additional eighty (80) 
acres located to the south of the Property, as generally depicted as the "Option 
Property" on Exhibit B (the "Option Property") at a price of Eighteen Thousand Five 
Hundred Dollars and zero cents ($18,500.00) per acre. The Purchaser may exercise its 
option in minimum twenty (20) acre contiguous increments over the five (5) year option 
term. Purchaser may exercise the option by delivering written notice and a legal 
description of the Option Property, or portion thereof to be purchased, to Seller and the 
closing on the Option Property shall occur on the earlier of: (i) the sixtieth day following 
Seller's receipt of written notice from Purchaser exercising the Option , or (ii) the thirtieth 
day following Benton County approval of any required subdivision of the Option 
Property. Title to the Option Property shall be conveyed by Seller and the Closing costs 
shall be paid pursuant to same requirements as applicable to the Property. Seller shall 
grant Purchaser reasonable access to the Option Property to complete Purchaser's 
investigations of the Option Property. Seller and Purchaser shall work together to 
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complete a legal description(s) of the Option Property soon as possible following 
completion of the SUJvey and the completed description(s) shall be inserted into Exhibit 
C by mutual agreement of the parties prior to the expiration of the Contingency Period. 
Seller shall pay the expense for preparing the legal description of the Option Property. 
Purchaser and Seller shall execute and deliver an Option Agreement in recordable form 
at Closing and the Option Agreement shall be recorded against the Option Property 
immediately following Closing . 

1.3 Contingency Period. The "Contingency Period" shall be one hundred and 
eighty (180) days from the date of this Agreement. If the Rail Contingency (as defined 
in Section 3.3) and or the Bid Contingency (as defined in Section 3.4) is not satisfied by 
the expiration of the Contingency Period, then Purchaser shall have the right, but not 
the obligation, to extend the Contingency Period to the earlier of: (i) forty days following 
satisfaction of the Rail or Bid Contingency; or (ii) two (2) years following the Seller's 
execution of this Agreement, provided that Purchaser delivers written notice to Seller on 
or before the expiration of the original Contingency Period. 

1.4 Project. The buildings and improvements constructed the Seller shall 
have a minimum value of $35,000,000 (the "Project") as evidenced by construction 
contracts and invoices totaling the minimum value . 

1.5 Contract Period. Contract period shall be defined as the period from 
Seller's execution of this Agreement through Closing. 

2. Purchase Price. 

2.1 Purchaser shall pay to Seller as the purchase price (the "Purchase Price") 
for the Property the title to Lot 2, SHORT PLAT No. 3234, according to the survey 
thereof recorded under Auditor's File No. 2010-003244, record of Benton County, 
Washington (the "Columbia Point Property"). Upon transfer of title by Purchaser of title 
to the Columbia Point Property to Seller as provided herein, Purchaser shall be relieved 
of any and all liability under the agreement dated June 30, 2009 between ConAgra 
Foods Lamb Weston, Inc. and the City of Richland, WA for the purchase price of the 
Columbia Point Property ("Columbia Point Agreement"). 

2.2 In the event that Closing on the Property has not occurred on or before 
October 31, 2012, whether due to termination of this Agreement or extension of the 
Contingency Period, Seller shall purchase from Purchaser the Columbia Point Property 
for the repurchase price stated in Section 6.1.4(i) of the Columbia Point Agreement. In 
the event of a repurchase the City of Richland will close the repurchase on January 31, 
2013 and Purchaser will be relieved of all liability under the Columbia Point Agreement. 
The obligation contained in Section 2.2 shall survive termination of the Agreement. 

2.3 In the event that the Contingency Period is extended as provided herein 
and the Seller repurchases the Columbia Point Property as provided in Section 2.2 
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above, the Purchase Price for the Property shall be Eighteen Thousand Five Hundred 
Dollars ($18,500.00) per acre. 

2.4 Seller agrees to pay building petmit fees for construction of the Project. 

3. Conditions Precedent to Sale. This Agreement is subject to the following 
conditions precedent to the Purchaser's obligation to close on the purchase of the 
Property ("Closing Conditions"): 

3.1. Title Review. Within ten (1 0) business days after the later of: (i) the date 
of execution of this Agreement by both parties ("Execution Date"); or (ii) upon 
completion of any survey and inserting the legal description in Exhibit A as provided in 
Section 1.1, Seller, at its sole cost and expense, shall obtain from Cascade Title 
Insurance Company (the "Title Company") a title commitment for the Property, and 
copies of all documents referred to therein , and furnish same to Purchaser. Title to the 
Property shall be marketable at Closing and shall be free and clear of all liens, 
judgments or other financial encumbrances, as well as all other encumbrances , except 
Permitted Encumbrances. Rights, reservations, covenants, conditions, restrictions, 
easements presently of record or shown on the Survey that do not materially affect the 
value of the Property or interfere with Purchaser's intended development or use of the 
Property shall be Permitted Encumbrances. Purchaser shall provide written notice of 
Purchaser's objections within fifteen (15) days after the later of Purchaser's receipt of i) 
commitment for title insurance; or ii) the ALTA survey. Encumbrances to be discharged 
by Seller shall be paid by Seller on or before Closing. 

3.2. Due Diligence: 

a.) Due Diligence: This transaction is contingent upon Purchaser completing 
its due diligence inspections, review and testing at Purchaser's sole expense and 
receiving findings satisfactory to Purchaser in its sole discretion. Seller agrees to act in 
good faith to provide records reasonably requested by the Purchaser and to allow 
Purchaser reasonable access to the Property to complete its due diligence. Purchaser 
shall be responsible to repair any damage to the Property caused by Purchaser's due 
diligence activities should this transaction fail to Close for any reason. Purchaser 
reserves the right to terminate this Agreement during the Contingency Period should 
Purchaser determine that the Property is not acceptable to Purchaser for any reason, in 
its sole and complete discretion. Upon termination as provided in the prior sentence, the 
parties shall be released from any further liability to each other, expect for repair to the 
Property as required in this Section 3.2. 

3.3 Tri City Railroad Litigation- Rail Sour/Loop : Seller acknowledges that 
Purchaser requires reliable rail service to the Property. Seller has begun a proposal to 
construct a rail loop/spur connecting the Property to the Seller owned Horn Rapids Rail 
Spur, which connects to rail lines owned by the Port of Benton. Currently, Tri City 
Railroad Company, LLC and its subsidiaries has brought legal action on multiple 
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parties, including, but not necessarily limited to Burlington Northern Railroad, Port of 
Benton and City of Richland . This transaction is contingent upon completion of the (i) 
any pending litigation (or any litigation initiated during the Contract Period) affecting the 
ability of the Seller to install the rail loop/rail spur or Purchaser to use the rail loop/spur; 
and (ii) approval by Purchaser of the rail loop/spur design, both of which shall be 
determined in Purchaser's sole discretion prior to the expiration of the Contingency 
Period (collectively "Rail Contingency"). This Rail Contingency shall not be considered 
satisfied until all appeals have been finally resolved and all appeal periods have 
expired. Seller shall submit to Purchaser fully engineered drawings of the rail loop/spur 
("Rail Drawings") to Purchaser within ninety (90) days of the date of this Agreement. 
Purchaser shall review the drawings within thirty (30) days of receipt and provide Seller 
with comments or requested changes. Seller shall submit this rail design to Burlington 
Northern Railroad and Union Pacific Railroad for approval upon written approval by 
Purchaser of the rail design. 

3.4 Facility Operator. The Purchaser has identified a preferred 3rd Party 
operator for the Project. In the event that the preferred operator cannot meet the 
requirements of the Purchaser for the Project, which determination shall be in the 
Purchaser's sole discretion, the Purchaser shall be provided sufficient time to bid for a 
new facility operator ("Bid Contingency") provided Purchaser provides notice to Seller 
prior to expiration of the Contingency Period . 

3.5 Environmental Reports. Seller, at Seller's cost, shall provide to Purchaser 
a current Phase I Environmental Site Assessment report certified to Purchaser. The 
environmental consultant conducting the Phase I shall be selected by Purchaser and 
reasonably approved by Seller. If reasonably deemed necessary by Purchaser to 
evaluate the condition of the Property, Seller shall may obtain a Phase II Site 
Assessment or other environmental investigation of the Property. Seller shall provide 
the Phase I report within 45 days of the date of this Agreement. The party Seller 
engages to perform the Phase I and Phase II (if necessary) shal.l be subject to 
Purchaser's reasonable approval and Seller shall require the environmental consultant 
to cooperate with Purchaser in Purchaser's review of the Property. 

3.6 Building Height Requirement. Within sixty (60) days of this Agreement, 
the Seller shall provide to Purchaser a determination that a building or structure for 
commercial/industrial use up to 130ft in height is not prohibited due to any regulatory 
agency including the Federal Aviation Administration or other governmental restrictions . 
Seller shall further provide written evidence from the FAA stating that such a building is 
not prohibited under FAA regulatory requirements. 

3.7 Site Development Agreement. Prior to the expiration of the Contingency 
Period , Seller and Purchaser shall agree upon and obtain all necessary approvals for a 
Site Development Agreement (the "SDA"). Each party shall execute and deliver the 
SDA at Closing. The SDA shall detail the improvements necessary for the development 
of the Property including but not limited to the items described above in this Section 6 of 
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the Agreement and detail each parties' obligations and remedies. The necessary 
construction documents and specifications shall be attached to the SDA. 

3.8 Document Delivery. All documents required of Seller in Section 4 must be 
executed and delivered to the Title Company on or before Closing . 

3.9 Litigation. The Property must not be subject to any litigation, including the 
expiration of any appeal periods, as of the Closing. 

3.1 0. Effect of No Notice In the event any of these Closing Conditions are not 
satisfied within the Contingency Period, this transaction shall be null and void, unless 
such contingencies are either waived by the Purchaser in writing or the contingency is 
modified and approved by written agreement of both Purchaser and Seller. If the 
Purchaser fails to give written notice to the Seller of Purchaser's approval of any of the 
contingencies and/or waiver of the contingencies by the end of the Contingency Period, 
then the Closing Conditions shall be deemed unsatisfied and this Agreement shall 
terminate with. 

4. Closing. On or before the date of a Closing, as described herein, 
Purchaser shall deliver into escrow with Title Company, the Purchase Price for the 
Property, a signed closing statement, all documents required of Purchaser by the Title 
Company to issue the Title Insurance, the SDA executed by Purchaser, the 
Memorandum of Option executed by Purchaser and all other documents required herein 
or reasonably required by the Title Company to close the transaction. On or before the 
date of a Closing, Seller shall deliver into escrow with Title Company the Deed, a signed 
closing statement, all documents required of Seller by the Title Company to issue the 
Title Insurance, the SDA executed by Seller, the Memorandum of Option executed by 
Seller and all other documents required herein or reasonably required by the Title 
Company to close the transaction. Title Company shall be instructed that when it is in a 
position to issue a standard owner's policy of title insurance in the full amount of the 
Purchase Price with all standard exceptions deleted, insuring fee simple title to the 
Property in Purchaser, Title Company shall record and deliver to Purchaser the Deed; 
and issue and deliver to Purchaser the standard owner's policy of title insurance. 

4.1. Closing Costs. Each party shall pay its own attorney's fees. Seller shall 
pay one-half of all transfer taxes, recording costs, escrow Closing costs, if applicable, 
and the full premium for a standard owner's policy of title insurance. Purchaser shall 
pay one-half of all transfer taxes, recording costs, and escrow Closing costs. 
Additionally, Purchaser shall pay any additional costs associated with extended title 
insurance coverage or endorsements to the policy, if Purchaser elects such. Seller and 
Purchaser shall each pay one-half of the escrow closing fees and Purchaser shall pay 
all recording fees for the Deed and the Memorandum of Option . Seller shall provide an 
estimate of Closing Costs within fifteen (30) business days of the date of this 
Agreement. 
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4.2. Closing Date. The closing of the transaction and delivery of all items 
required herein ("Closing") shall occur at Cascade Title Company on the thirtieth (30th) 
day following written satisfaction or waiver by Purchaser of all Contingencies, unless 
such day falls on a non-business day, in which case the Closing shall occur on the next 
business day. 

5. Title. Upon Closing of escrow as set forth in Section 4, title to the Property 
shall be conveyed by Seller to Purchaser by a duly executed Statutory Warranty Deed 
in recordable form conveying title as provided in Section 3.1 ("Deed"). 

6. Covenants, Representations and Warranties. 

6.1. Seller's Covenants. Seller hereby covenants and agrees as follows : 

6.1.1. From the date of this Agreement through the Closing Date(s), the Seller 
shall not make any material alterations to the Property or to any of the licenses, permits, 
legal classifications or other governmental regulations relating to the Property, nor enter 
into any leases or agreements pertaining to the Property without the Purchaser's prior 
written consent. 

6.1.2. During the Contract Period, Seller shall not voluntarily cause or allow to be 
recorded any encumbrance, lien, deed of trust, easement or other title encumbrance 
against the title to the Property without Purchaser's prior written consent. 

6.1.3. Prior to the expiration of the Contingency Period, Seller shall use its best 
efforts to remove all title exceptions, except Permitted Exceptions, as described in 
Section 3.1. 

6.1.4. During the Contract Period, Seller will operate and maintain the Property 
in a manner consistent with Seller's past practices relative to the Property and so as not 
to cause waste to the Property. 

6.1.5. Seller shall reasonably cooperate with Purchaser to obtain approvals and 
permits for the development of the Property. This obligation shall be also included in 
the SDA. 

6.1.6. Utility Improvements. Seller, at Seller's expense, shall extend water, 
sewer, high speed internet lines and power stubs a maximum distance of ten (1 0) feet 
into the Property as shown on Exhibit "D" and as further specified in this Section 6.1 .6 
("Utility Improvements") and in the SDA. The Utilities Improvements shall be located at a 
location to be mutually approved by Purchaser and Seller. The sewer line will be a 
minimum of 8" and the water line will be a minimum of 16" with a flow of 4000 gpm at a 
pressure of 20 psi and/or a flow of 1600 gpm at a pressure of 60 psi. Seller to provide 
necessary infrastructure, cabling, and equipment to support the estimated 9 Mega Watt, 
4.16 KV, 3 Phase power as agreed upon in the SDA. The Utility Improvements include, 
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but are not limited to, mainline cuts, extension of service lines, including electrical 
cabling, and ancillary costs associated with pavement patching and trenching. Seller 
will commence installation of the Utility Improvements upon receipt of written notice by 
Purchaser requesting commencement of the Utility Improvements installation, which 
shall not be prior to closing, and Seller shall complete construction of all Utility 
Improvements within nine (9) months after commencement of installation. Purchaser 
and Seller agree that these Utility Improvements will be at no cost to the Purchaser if 
and only if the Purchaser completes the construction of the Project within 24 months of 
completion of the Utility Improvements. To the extent that Seller completes the agreed 
upon Utility Improvements required in this section and the Purchaser fails to complete 
construction of the Project within the time period provided herein , Purchaser shall pay 
half of the actual cost of the Utility Improvements, not to exceed $2,400,000. 

6.1.7. Roadway Improvements. Seller, at Seller'_s expense, shal l provide roadway 
access to the Property consisting of a new (East/West) extended 1st Street connecting 
to the existing Kingsgate Way and a new to be named north/south street from north 
property line and connected to Robertson Street to the south and Logston Blvd., as 
shown on Exhibit "E", or otherwise provide two (2) separate access points to allow 
ingress and egress, acceptable to Purchaser in Purchaser's sole discretion, from the 
western and southern boundary of the Property ("Roadway Improvements") as will be 
agreed upon in the SDA. Seller will provide site design drawings of Roadway 
Improvements no later than 90 days following the Effective Date. All roadways and 
connecting road structure providing access to the Property must have sufficient 
capability for a weight of at least 101,000 lbs. per truck and a capacity to handle peak 
truck access to the Property for up to 500 semi-truck trips per day without modification 
by Purchaser. Seller will commence the installation of Road Improvements upon receipt 
of written notice by Purchaser requesting commencement of the Roadway 
Improvements installation, which shall not be prior to closing, and Seller will complete 
construction of the Roadway Improvements within nine (9) months of commencement of 
installation. Purchaser and Seller agree that these associated Road Improvements will 
be at no cost to Purchaser if and only if Purchaser completes the construction of the 
Project, within 24 months of completion of the Roadway Improvements. To the extent 
Seller completes the agreed upon Road Improvements and Purchaser fails to complete 
construction of the Project within the time period provided herein, Purchaser shall pay 
half of the actual cost of Road Improvements serving the Property, not to exceed 
$1,500,000. 

6.1.8. Rail Spur Improvements. Seller, at Seller's expense, shall provide rail spur 
and rail improvements to provide rail access to the Property at a mutually agreed upon 
point as shown on Exhibit "F" and as will be further agreed upon in the SDA,· ("Rail Spur 
Improvements"). Rail Spur Improvements must not cross any roadway or street which 
provides access to the Property. Purchaser agrees to pay all rail spur access costs 
charged by a railroad servicing the Property. Seller will commence the construction and 
installation of the Rail Spur Improvements upon receipt of written notice by Purchaser 
requesting commencement of the Rail Spur Improvements installation ; which shall not 
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be prior to closing , and Seller shall complete the Rail Spur Improvements within nine (9) 
months of commencement of installation. Purchaser and Seller agree that these 
associated Rail Spur Improvements will be at no cost to Purchaser if and only if 
Purchaser completes the construction of the Project, within 24 months of completion of 
the Rail Spur Improvements. To the extent the Seller completes the Rail Spur 
Improvements and Purchaser fails to complete construction of th e Project within the 
time period provided herein, Purchaser shall pay half of the actual costs of the Rail Spur 
Improvements serving the Property, not to exceed $400,000. 

6.1.9 Utilities, Road and Rail Design Criteria . Purchaser shall provide the 
necessary design criteria to allow complete design of the Utility Improvements, 
Roadway Improvements and Railway Improvements within sixty (60) days of the date of 
this Agreement. Seller requires the information to be sufficient to ensure that utilities, 
road and rail infrastructure can be developed to meet Purchaser's criteria . 

6.2. Seller's Representations and Warranties . Seller hereby makes the 
following representations and warranties to Purchaser, each of which shall be true on 
the date hereof and on the date of any Closing. 

6.2.1. Seller has full power and authority to enter into and carry out the terms 
and provisions of this Agreement and to execute and deliver all documents which are 
contemplated by this Agreement, and all actions of Seller necessary to confer such 
authority upon the persons executing this Agreement and such other documents will 
have been taken. 

6.2.2. Seller is a Washington municipal corporation, duly formed and organized , 
validly existing and in good standing under the laws of the State of Washington. 

6.2.3. As of the date hereof, to the best of Seller's knowledge, during the 
Contract Period: 

6.2.3.1. Seller has not received any written notice from any governmental 
authorities or regulatory agencies that eminent domain proceedings for the 
condemnation of the Property are pending or threatened . 

6.2.3.2. Seller has not received any written notice of pending or threatened 
investigation, litigation or other proceeding before a local governmental body or 
regulatory agency which would materially and adversely affect the Property. 

6.2.3.3. Seller has not received any written notice from any governmental 
authority or regulatory agency that Seller's use of the Property is presently in violation of 
any applicable zoning, land use or other law, order, ordinance or regulation affecting the 
Property. Seller warrants that the Property is properly zoned for Purchaser's 
contemplated usage. 
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6.2.4 Approval. The Seller has obtained any and all approvals necessary to 
execute the Agreement and undertake Seller's obligations contained herein, including 
the approval of the City Council of the City of Richland. 

6.2.5. No special or general assessments have been levied against the Property 
except those disclosed in the Preliminary Title Report and Seller has not received 
written notice that any such assessments are threatened . 

6.2.6. Seller is not a "foreign person" for purposes of Section 1445 of the 
Internal Revenue Code. 

6.2.7. The Property is not within a flood plain, flood way or flood control district. 

6.2.8. To the best of Seller's knowledge, following all appropriate and due 
diligent inquiry into the condition of the Property, Seller represents, warrants, and 
covenants to Purchaser that no Hazardous Substances (i) are or have been used, 
treated, stored, disposed of, released, spilled, generated, manufactured, or otherwise 
handled on the Property, or transported to or from the Property, (ii) have been spilled, 
released, intruded, leached, or disposed of from the Property onto adjacent property; or 
(iii) have otherwise come to be located on or beneath the Property. Application of 
herbicides, pesticides, fungicides and other form chemicals consistent with the labeling 
therefore are deemed to be consistent with the warranty stated herein. No liens have 
been placed on the Property under any environmental laws, and Seller has no 
knowledge of any threatened or pending liens. Seller has received no notice and is not 
aware of any administrative or judicial investigations, proceedings, or actions with 
respect to violations, alleged or proven, of environmental laws by Sellers or any of their 
tenants, or otherwise involving the Property or the operations conducted thereon. 

6.2.9. Seller shall immediately give Purchaser written notice of any event which 
would make any representation or warranty set forth in Section 6.2 incorrect or untrue. 

6.3. Purchaser's Representations: Purchaser hereby makes the following 
representations to Seller, each of which shall be true on the date hereof and on the date 
of both Closings. 

6.3.1. Purchaser represents that it has sufficient funds to close this transaction . 
If the Purchaser is a corporation, the Purchaser represents that it is a corporation in 
good standing, under the laws of its incorporation. If the Purchaser is a limited liability 
company, the Purchaser represents that it is a limited liability company in good 
standing, under the laws of its formation . 

6.3.2. Purchaser further represents that following Closing the Property will be 
developed as a storage/warehouse facility for agricultura·l products or food products 
and/or agricultural and/or food processing and storage facility. Deviation from this 
intended use must be authorized by the Seller in writing or be subject to the 
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Reversionary Clause in Section 1 0.13. This agreement does not alleviate the 
Purchaser from obtaining the necessary approvals, authorizations or permits required 
for the development of Property for said use. 

6.4 . Survival of Covenants. The covenants, representations, and warranties 
contained in Section 6 of this Agreement shall survive the delivery and recording of the 
Deed from the Seller to the Purchaser. 

7. Casualty and Condemnation . 

7.1. Material Casualty or Condemnation. If prior to the Closing Date (i) the 
Property shall sustain damage caused by casualty which would cost fifty thousand 
dollars ($50,000.00) or more to repair or replace, or (ii) if a taking or condemnation of 
any portion of the Property has occurred, or is threatened, which would materially affect 
the value or utility of the Property, Purchaser may, at its option, terminate this 
Agreement by written notice to Seller given within ten (1 0} business days after notice of 
such event. If prior to the Closing Date Purchaser does not provide said termination 
notice within such ten (1 0} business day period, the Closing shall take place as provided 
herein with a credit against the Purchase Price in an amount equal to any insurance 
proceeds or condemnation awards actually collected by Seller and an assignment to 
Purchaser at Closing of all Seller's interest in and to any insurance proceeds or 
condemnation awards which may be due but unpaid to Seller on account of such 
occurrence. 

7.2. Immaterial Casualty or Condemnation. If prior to Closing Date, the 
Property shall sustain damage caused by casualty which is not described in Section 
7.1 ., or a taking or condemnation has occurred, or is threatened, which is not described 
in Section 7.1., Purchaser shall not have the right to terminate this Agreement. Closing 
shall take place as provided herein with a credit against the Purchase Price equal to (i) 
the cost to repair that portion of the Property so damaged by insured casualty, or (ii) an 
amount equal to the anticipated condemnation award, as applicable. At Closing, 
Purchaser shall assign to Seller all rights or interest in and to any insurance proceeds or 
condemnation awards which may be due on account of any such occurrence. 

8. Purchaser's Remedies. In the event of material breach of this Agreement 
by Seller, Purchaser shall have, as its remedies (a) the right to pursue specific 
performance of this Agreement, (b) the right to terminate this Agreement and (c) all 
remedies presently or hereafter available at law or in equity. 

9. Liquidated Damages. IN THE EVENT THAT PURCHASER FAILS TO 
PURCHASE THE PROPERTY AS PROVIDED HEREIN, , SELLER'S EXCLUSIVE 
REMEDY SHALL BE TO TERMINATE THIS AGREEMENT BY WRITIEN NOTICE 
AND WITHOUT FURTHER OBLIGATIONS TO PURCHASER AND IN SUCH CASE 
FIFTY THOUSAND DOLLARS ($50,000) SHALL BE PAID BY PURCHASER TO 
SELLER AS LIQUIDATED DAMAGES. PURCHASER AND SELLER AGREE THAT IT 
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IS DIFFICULT TO ASSESS THE AMOUNT OF DAMAGES INCURRED BY THE 
SELLER, IN THE EVENT OF A DEFAULT BY THE PURCHASER, AND 
ACCORDINGLY THE PARTIES AGREE THAT THE AMOUNT OF $50,000 IS A 
REASONABLE ESTIMATE OF THE DAMAGES. THE RIGHT GRANTED TO SELLER 
IN THE PRIOR SENTENCE SHALL NOT APPLY IN THE CASE OF (I) A MATERIAL 
DEFAULT BY SELLER IN THE PERFORMANCE OF ITS OBLIGATIONS 
HEREUNDER, (II) PURCHASER'S EXERCISE OF A TERMINATION RIGHT 
PROVDED HEREIN, AND/OR (Ill) THE NON-SATISFACTION OF A CLOSING 
CONDITION AS PROVIDED IN SECTION 3. 

10. Miscellaneous. 

1 0.1. Finders Fee. Purchasers and Seller each agree that if Purchaser closes 
on the purchase of the Option Property, Seller shall pay a three percent (3%) finder's 
fee to a licensed real-estate agent representing Purchaser as provide in Exhibit G. 
Except as provided herein, each party hereby agrees to indemnify and defend the other 
against and hold the other harmless from and against any and all loss, damage, liability 
or expense, including costs and reasonable attorneys' fees, resulting from any claims 
for a commission or finder's fee resulting from Purchase of the Property or Option 
Property. The provisions of this Section 10.1 shall survive the Closing. 

1 0.2. Time of the Essence. Time is of the essence of every provision of this 
Agreement . 

1 0.3. Notices. Whenever any party hereto shall desire to give or serve upon the 
other any notice, demand, request or other communication, each such notice, demand, 
request or other communication shall be in writing and shall be given or served upon the 
other party by personal delivery or by certified, registered or Express United States Mail, 
or Federal Express or other commercial courier, postage prepaid, addressed as follows: 

TO PURCHASER: 
ConAgra Foods, Inc. 
c/o Jim Doyle 
Vice President- Corporate Real Estate & Facilities 
Mail Stop 1-1 90 
One ConAgra Drive 
Omaha, NE 68102 

With a copy to: 
ConAgra Foods, Inc. 
One ConAgra Drive 
Omaha, NE 681 02 
Attn: Legal Department 
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TO SELLER: 
City of Richland 
505 Swift Boulevard 
PO Box 190, MS #18 
Richland, WA 99352 
AITENTION: Community Development 

With a copy to : 
City of Richland 
505 Swift Boulevard 
PO Box 190, MS #18 
Richland, WA 99352 
A ITENTION: City Attorney 

Any such notice, demand, request or other communication shall be deemed to 
have been received upon the earlier of personal delivery thereof or three (3) business 
days after having been mailed as provided above, as the case may be. Either party 
may change its notice address by serving written notice as provided herein . 

1 0.4. Assignments and Successors. Purchaser may only assign this Agreement 
with Seller's written consent, which consent may not be unreasonably withheld, 
conditioned or delayed. Notwithstanding the prior sentence, Purchaser may, without the 
Seller's written consent, assign this Agreement or rights under this Agreement to a third 
party ("Warehouse Provider'') who intends to build a warehouse facility on the Property 
and with whom Purchaser intends to enter into a warehouse services agreement. 
Nothing herein shall prevent Purchaser from assigning the rights to purchase the 
Property while retaining the right to purchase the Option Property as provided herein . 

10.5. Captions. Paragraph titles or captions contained herein are inserted as a 
matter of convenience and for reference, and in no way define, limit, extend or describe 
the scope of this Agreement. 

1 0.6. Definition of Days. All references to days, months, or years shall mean 
days unless specified as "business" days. 

1 0.7. Exhibits. All exhibits attached hereto shafi be incorporated herein by 
reference as if set out herein in full. 

1 0.8. Binding Effect. Regardless of which party prepared or communicated this 
Agreement, this Agreement shall be of binding effect between Purchaser and Seller 
only upon its execution by an authorized representative of each such party. 

10.9. Construction. The parties acknowledge that each party and its counsel 
have reviewed and revised this Agreement and that the normal rule of construction to 
the effect that any ambiguities are to be resolved against the drafting party shall not be 
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employed in the interpretation of this Agreement or any amendment or exhibits hereto . 

10.1 0. Counterparts. This Agreement may be executed in several counterparts 
each of which shall be an original, but all of such counterparts shall constitute one such 
Agreement. 

1 0.11. Further Assurances. Purchaser and Seller shall make, execute and 
deliver such documents and undertake such other and further acts as may be 
reasonably necessary to carry out the intent of the parties hereto. 

1 0.12. Merger. The delivery of the Deed and any other documents and 
instruments by Seller and the acceptance and recordation thereof by Purchaser shall 
effect a merger, and be deemed the full performance and discharge of every obligation 
on the part of Purchaser and Seller to be performed hereunder, except those clauses, 
representations, covenants, warranties and indemnifications specifically provided herein 
to suNive the delivery and recording of the Deed. 

1 0.13. Governing Law. This Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Washington. 

10.14. Reversionary Clause and Option to Repurchase/Reclaim. The Property is 
being sold to Purchaser in anticipation of building a storage/warehouse facility for 
agricultural products and/or food products and/or agricultural and/or food processing 
and storage facility. If Purchaser does not initiate construction of the Project within 
twenty-four (24) months of Closing ("Construction Period"), Seller shall have the right to 
repurchase title to the Property ("Repurchase Right") for the original Purchase Price 
paid by Purchaser. In the case of a repurchase as provided in this Section 1 0.14, 
Purchaser shall pay cost, if any, of all recording fees, escrow fees , and the premium for 
a standard owner's title policy purchase by Seller, and each party shall pay its own 
attorney fees . To exercise it Repurchase Right, Seller must deliver an irrevocable 
written notice that Seller is exercising is Repurchase Right ("Repurchase Notice") within 
ninety (90) days following the expiration of the Construction Period. Seller's failure to 
deliver the Repurchase Notice within the time period provided in the prior sentence shall 
constitute a waiver of Seller's Repurchase Right. Upon valid exercise of the 
Repurchase Right, Purchaser agrees to convey title to Property to Seller within sixty 
(60) days of receipt of Seller's Repurchase Notice. This reversionary right is exclusive 
to the Seller and shall be exercised at the sole discretion of the Seller. This 
Repurchase Right shall suNive the delivery of the Deed and shall terminate upon the 
earlier of (i) commencement of construction of the Project or (ii) Seller's waiver of the 
Repurchase Right. The Seller shall be under no obligation to exercise this reversionary 
right. Purchaser agrees that Seller must grant approval of any resale of the Property by 
Purchaser to any unrelated third party prior to expiration of the Construction Period. 
Seller acknowledges that the sale or transfer of the Property to a joint venture or entity 
with which Purchaser has a lease or operating agreement shall not constitute a sale 
subject to this Repurchase Right. Upon termination of the Repurchase Right, Seller 
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agrees to execute any documents necessary or desirable to release the Repurchase 
Right as are reasonably requested by Purchaser, or its assigns and successors in 
interest. · 

1 0.15. Right to Rescind Until Seller Acceptance . Purchaser reserves the right to 
rescind this Agreement in writing until it is accepted by Seller. 

IN WITNESS WHEREOF, the Purchaser have executed this Agreement on the 
date shown next to its signature and Seller has accepted on the date shown next to its 
signature. 

ynthia D. Johnson 
Its : ity Manager 
Date: ;;;J. -/<fl-1) 

Thomas 0. Lampson 
City Attorney 

ConAgra Vers ion 120 I II 
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Exhib it s: PSA ConAgra 

Exhibit A 
Legal Description of the Property 

(To be inserted pursuant to Section 1.1) 
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Exhibit B 
Depiction of the Property and Option Property 

Exh ihils: PSA Coni\gra 
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Exhibit C 
Legal Description of the Option Property 

{To be inserted pursuant to Section 1.2) 

Exhi bit s: I'SA ConAgrn 
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Ex hibils: PSA ConAgra 

Exhibit D 
Utili ty Improvements 
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PROPOSED PARCEL I 
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Exhibi ls: PSA ConAgra 

Exhibit F - Rail Spur Improvements 
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Exhibit G 
CITY OF RICHLAND 

FINDERS FEE AGREEMENT (FORM OF) 

Name of Broker/ Agent making Introduction: 

Agent for: ______________ _ 

Name of Prospective Purchaser: _________ _ 

Description of Land: 80 Acres in the Horn Rapids Industrial Park - (Option Property only - see 
Exhibit B of PSAl 

The City agrees to pay the above named Broker/Agent a Finders fee upon the executi on and 
successful closure of a purchase and sale agreement with the above named Purchaser, for the 
purchase and sale of the above-described tract of land . This Agreement is not an exclusive list in g 
agreement. The Broker/ Agent will only be entitled to payment of the Finders fee upon clos ing of 
th e sale. The Title Company shall pay said fee out of escrow at time of closing. 

Term of Agreement: 60 days, plus the time period until closing provided fo r in the Purchase and 
Sale Agreement that references this Finders Fee Agreement. 

Age nt/Broker's Fee: 3% of Total Purchase Price. Purchase Price is estimated at $1,480,000.00 
($18,500/acre) 

The Economic Development Manager for the City of Richland may at his/her sole discretion, 
grant an extension of the term of this Agreement if he/she determines that the transaction is 
making satisfactory progress towards closing. This Agreement expires 60 days after the 
Inception Date. Execution of any purchase and sale agreement is subject to approval by City 
Council. During the term of this Agreement the City may pursue other purchasers for the subject 
property until the time of execution of a purchase and sale agreement with the above Prosp-'-'e"'c"'ti'--'-v-"-e ______ _ 
Purchaser. 

Inception Date: 10/19/2011 

Economic Development Manager 

Signature of Broker/Agent 

Name of above Broker/Agent- Printed 

Exhibits : PSA ConAgr3 
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No. 
Before the 

SURFACE TRANSPORTATION BOARD 

TRI-CITY RAILROAD 
COMPANY, LLC, a Washington 
limited liability company, 

Petitioner, 

vs. 

THE CITY OF KENNEWICK, of 
the State of Washington, located in 
Benton County, Washington; THE 
CITY OF RICHLAND, ofthe State 
of Washington, located in Benton 
County, Washington, 

Respondents. 

STATE OF WASHINGTON ) 
: ss. 

County of BENTON ) 

) 
) 
) AFFIDAVIT OF RHETT 
) PETERSON RE: PETITION FOR 
) DECLARATORY ORDER 
) 
) 
) 
) 
) 
) CONTAINS COLOR 
) 
) 
) 
) 
) 
) 

RHETT PETERSON, being first duly sworn on oath, does hereby depose 

and state: 

1. I am the Manager of Operations for Petitioner Tri City Railroad 

Company, LLC ("TCRY"). I am over the age of eighteen (18), and am competent 

to testify to the matters contained herein. The matters contained herein are either 

based upon personal knowledge, or are within the scope of my speaking authority 

for TCRY. 

AFFIDAVIT OF RHETT PETERSON 
RE: PETITION FOR DEC LARA TORY ORDER- I 



2. In addition to the impediments on TCRY's operations described by 

John Miller, another consideration is that the stretch of main track in question 

runs uninterrupted , and is one of the only locations where a unit train can be 

stopped to wait for operations further up track, or for other safety or secmity 

reasons. 

3. Between the at-grade crossing at Steptoe Street in the notihwest, 

and the at-grade crossing at Edison Street in the southeast, are approximately 2.6 

miles of track which are uninterrupted by any at-grade crossings. TCRY, as lessee 

of the track west of Richland Junction, is responsible for dispatch and 

management of use of the track by TCRY, Union Pacific, and BNSF. Should the 

proposed at-grade crossing be constructed, it will bisect tlus uninterrupted stretch 

of track at near the halfvvay point, impacting the ability of TCRY, as dispatcher, 

to stop or stage a unit train at this location. 

4. Moreover, to accommodate expected future unit train traffic by 

both UP and BNSF, TCRY is exploring expanding the length of the existing 

1900-foot passing track by as much as 10,000 feet, so that the parallel main and 

passing tracks can accommodate unit trains . 

AFFIDA VlT OF RHETT PETERSON 
RE: PETITION FOR DECLARATORY ORDER- 2 



5. By way of illustration, the below image from Google Earth depicts 

the stretch of tracks which currently exist between Steptoe St. and Edison St.: 

I have marked the TCRY tracks in blue, and the proposed crossing in orange, for 

ease of reference. 

RHETT PETERSON 

SUBSCRIBED AND SWORN to before me this day of March, 2015, 
by RHETT PETERSON. 

Notary Public in and for the State of 
Washington, residing at ______ _ 
My Commission Expires: _____ _ 

AFFIDAVIT OF RHETT PETERSON 
RE: PETITION FOR DECLARATORY ORDER - 3 



5. By way of illustration, the below image from Google Earth depicts 

the stretch of tracks which currently exist bet ween Steptoe St. and Edison St.: 

I have marked the TCR Y tracks in blue, and the proposed crossing in orange, for 

ease of reference. 

RHETT PETERSON 

SUBSCRIBED AND SWORN to before me this l l 'tday of March, 2015, 

by RHETT PETERSON. ~. A (\ ~ L 
~m~~~~~l_. _~~~~c~~~~o~~~-------­
Notary Public in and for the State of 
Washington, residing at f/) { QOf vli'()L 
My Commission Expires: -"8_,__,{0""--.~ ,_,_/i_,_!__,_,_·~---

AFFIDA VlT OF RHETT PETERSON 
RE: PETITION FOR DECLARATORY ORDER- 3 



CERTIFICATE OF SERVICE 

I hereby cetiify that on this-'--~-"'----- day of March, 2015, I caused to be 

served a true and correct copy of the foregoing AFFIDAVIT OF RHETT 

PETERSON RE: PETITION FOR DECLARATORY ORDER, by the 

method indicated below and addressed to the following: 

Heather Kintzley 
Richland City Attorney 
975 George Washington Way 
PO Box 190 MS-07 
Richland, WA 99352 

Lisa Beaton 
Kennewick City Attorney 
210 West 6th Avenue 
P.O. Box 6108 
Kennewick, WA 99336 

P. Stephen DiJulio 
Jeremy Eckert 
Foster Pepper PLLC 
1111 Third A venue, Suite 3400 
Seattle, W A 98101 

The City of Richland 
505 Swift Boulevard 
Richland, WA 99352 

The City of Ketmewick 
210 West 6th Avenue 
Ketmewick, WA 99336 

1:\Spodocs\32447\00007\PLEAD\0 141 

AFFIDA VlT OF RH ETT PETERSON 
RE: PETITION FOR DECLARATORY ORDER- 4 

U.S. MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
TELECOPY 

U.S. MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
TELECOPY 

U.S. MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
TELECOPY 

U.S. MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
TELECOPY 



No. __ _ 
Before the 

SURFACE TRANSPORTATION BOARD 

TRI-CITY RAILROAD 
COMPANY, LLC, a Washington 
limited liability company, 

Petitioner, 

vs. 

THE CITY OF KENNEWICK, of 
the State of Washington, located in 
Benton County, Washington; THE 
CITY OF RICHLAND, of the State 
of Washington, located in Benton 
County, Washington, 

Respondents. 

STATE OF WASHINGTON) 
: ss. 

County of Spokane ) 

) 
) 
) 
) 
) AFFIDAVIT OF COUNSEL RE: 
) PETITION FOR DECLARATORY 
) ORDER 
) 
) 
) 
) CONTAINS COLOR 
) 
) 
) 
) 
) 

WILLIAM C. SCHROEDER, being first duly sworn on oath, does hereby 

depose and state: 

1. I am one of the attorneys for Petitioner TCR Y in the above-

captioned matter. I am over the age of eighteen ( 18), am competent to testify to 

the matters contained herein, and all matters contained herein are based upon 

personal knowledge. 

AFFIDAVIT OF COUNSEL R_E : PETITION FOR DECLA RATORY ORDER - I 



2. Attached hereto as Exhibit 1 is a true and correct copy of the 

January 26, 2007 Initial Order Denying Petition, in Washington State Utilities and 

Transportation Commiss ion Docket TR-040664 . 

3. Attached hereto as Exhibit 2 is a true and correct copy of Petition 

to Construct A Highway-Rail Grade Crossing Center Parkway, WUTC Docket 

No. TR-1 30499-P, filed AprilS , 2013. 

4. Attached hereto as Exhibit 3 is a true and correct copy of Order 

02, Initial Order Denying Petition to Open At-Grade Railroad Crossing, WUTC 

Docket TR-1 30499, filed February 25 , 20 14. 

5. Attached hereto as Exhibit 4 is a true and correct copy of the 

March 18, 20 14 Cities of Kennewick and Richland Petition fo r Administrative 

Review, WUTC Docket TR-1 30499. 

6. Attached hereto as Exhibit 5 IS a true and correct copy of the 

March 28, 20 14 Answer of Respondent Tri-City & Olympia Railroad Co. To 

Petition For Administrative Review, WUTC Docket TR-1 30499. 

7. Attached hereto as Exhibit 6 is a true and correct copy of the 

March 14, 20 14 letter from State senators Brown and Hewitt, and State 

representat ives K lippert, Haler, and Walsh to the Executi ve Director of the 

Washington Uti lities and Transportatio n Commiss ion. 

AFFIDAV IT OF COUNSEL RE: PETITION FOR DECLARATORY ORDER- 2 



8. Attached hereto as Exhibit 7 is a true and correct copy of the May 

29, 20 14 Final Order Granting Petition fo r Administrati ve Review, WUTC 

Docket TR-1 30499. 

9. Attached hereto as Exhibit 8 is a true and correct copy of the 

January 2, 201 5 Noti ce of Appeal to Division III of the Court of Appeals, Benton 

County Sup. Ct. No. 14-2-01894-8. 

10. Attached hereto as Exhibit 9 is a true and correct copy of 

Complaint fo r Declaratory and Injunctive Relief Superior Court, Benton County 

Case No. 14-2-01 9 10-3, fil ed July 25,2014. 

11 . Attached hereto as Exhibit 10 is a true and correct copy of 

Plaintiff Tri-City Company' s First Amended Complaint for Declaratory and 

Injunctive Re li e t~ Superi or Court , Benton County Case No. 14-2-0 19 10-3, fi led 

December 10, 20 14. 

12. Attached hereto as Exhibit 11 is a true and correct copy of 

correspondence from Bruce Joli coeur, MAl to William J. Schroeder, dated 

November 12, 20 14. 

13. Attached hereto as Exhibit 12 is a true and correct copy of Cities' 

Answer to Firs t Amended Complaint fo r Declaratory and Injuncti ve Relief, 

Superior Court, Bento n County, Case No. 14-2-0 19 10-3, fil ed February 12, 20 15. 

AFFIDAVIT OF COUNSEL RE: PETIT ION FOR DECLARATORY ORDER - 3 



14. Attached hereto as Exhibit 13 is a true and conect copy of Cities' 

Motion for Sununary Judgment of Dismissal, Superior Court, Benton County 

Case No. 14-2-01910-3, filed February 12,2015 . 

15. Attached hereto as Exhibit 14 is a true and correct copy of the 

February 10, 2015 condemnation paperwork served upon TCRY by the Cities, 

including the Acquisition Acquiring Real Property and Federal-Aid Programs and 

Projects. 

SUBSCRIBED AND SWORN to before me this \E> day ofMarch, 2015, 
by WILLIAM C. SCHROEDER. 

Notai·y Public in and for the State of 
Washington, residing at ~vc.Ku_ ..... '- , w A 
My Conunission Expires: \ \- \ct - \-6 

AFFIDAVIT OF COUNSEL RE: PETITION FOR DECLARATORY ORDER- 4 



CERTIFICATE OF SERVICE 

I hereby certify that on this /~ day of March, 2015 , I caused to be served 

a true and COlTeCt copy of the foregoing AFFIDAVIT OF COUNSEL RE: PETITION 

FOR DECLARATORY ORDER, by the method indicated below and addressed to the 

fo llowing: 

Heather Kintzley U.S. MAIL 
Richland City Attorney HAND DELIVERED 
975 George Washington Way X OVERNIGHT MAIL 
PO Box 190 MS-07 TELECOPY 
Richland, WA 99352 

Lisa Beaton U.S. MAIL 
Kennewick City Attorney HAND DELIVERED 
210 West 6th Avenue OVERNIGHT MAIL 
P.O. Box 6108 TELECOPY 
Kennewick, W A 99336 

U.S. MAIL 
P. Stephen DiJulio HAND DELIVERED 
Jeremy Eckert OVERNIGHT MAIL 
Foster Pepper PLLC TELECOPY 
1111 Third A venue, Suite 3400 
Seattle, W A 981 01 

U.S. MAIL 
HAND DELIVERED 

The City of Richland K OVERNIGHT MAIL 
505 Swift Boulevard TELECOPY 
Richland, W A 99352 

U.S. MAIL 
The City of Ke1mewick HAND DELIVERED 
210 West 6th Avenue k ov.: · IGHTMAIL 
Kennewick, WA 99336 COPY 

I :\Spodocs\3244 7\00007\I'LEAD\0 140669 5 .DOC 
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[Service Date January 26, 2007] 

BEFORE THE WASHINGTON STATE 
UTILITIES AND TRANSPORTATION COMMISSION 

CITY OF KENNEWICK, ) DOCKET TR-040664 
) 

Petitioner, ) ORDER06 
) 

v. ) 
) INITIAL ORDER DENYING 

UNION PACIFIC RAILROAD, ) PETITION 
) 

Respondent. ) 
) 

0 ••• •• 0. 0 0 • •••••• 0 0. 0 . 0 . 0 •••• • • ) 
CITY OF KENNEWICK, ) DOCKET TR-050967 

) 
Petitioner, ) ORDER02 

) 
V. ) 

) INITIAL ORDER DENYING 
PORT OF BENTON AND TRI-CITY ) PETITION 
& OLYMPIA RAILROAD, ) 

) 
Respondent. ) 

) 
•• 0 0 •••• •• •••••••••••••• 0 0 ••••• ) 

1 Synopsis: This is an Adm.inistrative Law Judge 's Initial Order that is not effective 
unless approved by the Conunission or allowed to becom.e effective pursuant to the 
notice at the end of this Order. If this Initial Order becomes final, the p etitions for 
an at-grade crossing of Center Parkway with the Union Pacific Railroad 's dead end 
spur west of Richland Junction and the Port of Benton and Tri-City & Olympia 
Railroad's Hanford Industrial Branch west of Richland Junction will be denied. 

2 Nature of the Proceedings: The City ofKennewick (Kennewick)' filed two 

petitions for at-grade crossings. The first petition is for approval of an at-grade 
crossing of Center Parkway with the Union Pacific Railroad 's (UPRR) dead end spur 

west of Richland Junction. The second petition is for approval of an at-grade crossing 

1 Kew1ewick fil ed the petitions on behalf of the City of Ke1mewick and the City of Richland. References to 
the acronym "Kem1ewick" refer to both cities. 
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DOCKET TR-040664 
ORDER06 
DOCKET TR-050967 
ORDER02 

PAGE2 

of Center Parkway over the Pmi of Benton (Benton)2 and Tri-City & Olympia 
Railroad's (TCRY) Hanford Industrial Branch west ofRichland Junction. The 
petitions were consolidated for hearing. 3 

3 Procedural history: A comprehensive procedural history of the initial stages of 
these petitions was set fmih in previous orders of the Washington Utilities and 
Transportation Commission (Commission) and will not be repeated herein.4 The 
petitions were heard upon due and proper notice to all interested pmiies before 
Administrative Law Judge Patricia Clark October 19, and 20, 2006, in Olympia, 
Washington. 

4 During the hearing, on October 19, 2006, Kennewick and the Pmi of Benton reached 
an agreement whereby the Pmi of Benton granted Kennewick an easement allowing 
Kennewick to construct a railroad crossing over its tracks subject to the rights of its 
lessee, TCRY. 5 The Agreement recognized that the lessee, TCRY, and UPRR, 
opposed the at-grade crossing. Given the agreement, the Port of Benton did not 
appear at hearing. 

5 At the conclusion of the hearing on October 20, 2006, the Administrative Law Judge 
established two post-hearing briefing schedules after input from the parties. During 
testimony adduced at hearing it became apparent that there was a potential conflict 
between Washington state law and Federal Railroad Administration (FRA) 
requirements for silent, at-grade crossings. The first briefing schedule was mandatory 
and required pmiies to address the apparent conflict in law and, if there was a conflict, 
an analysis of which requirement would prevail. On November 20, 2006, the pmiies 
timely filed a joint brief on this issue. The joint brief demonstrated that there is no 
conflict of law. The second briefing schedule was discretionmy and permitted post­
hearing briefs on the issues in these proceedings. If Kennewick elected to file post­
hearing briefs, the remaining pmiies were permitted to file responsive briefing. 
Kennewick elected to file post-hearing briefing and timely filed its brief on December 
20, 2006. The TCRY, UPRR, BNSF, and Commission Staff timely filed briefs on or 
before the deadline of January 22, 2007. 

2 The Port of Benton leases its track to Tri-City & Olympia Railroad. 
3 Order 05 entered in Docket TR-040664 on January 19, 2006, and Order 01 entered in Docket TR-050967 
on the same date. 
4 !d. 
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6 Initial Order: The presiding administrative law judge proposes to deny the petitions. 

7 Appearances: The pmiies were represented as follows. 

Petitioner, City of Kennewick by John Ziobro 
City Attorney 's Office 
P.O. Box 6108 
Kennewick, WA 99336-0108 
Attorney City 

Commission Staffby Jonathan Thompson 
Assistant Attorney General 
1400 S. Evergreen Park Dr. SW 
Olympia, WA 98504-0128 

Respondent, UPRR by Carolyn L. Larson 
Dunn Carney Allen Higgins & Tongue LLP 
851 SW Sixth A venue, Suite 1500 
Pmiland OR 97204-1357 

Respondent, Pmi of Benton by Daryl Jonson6 

Cowan Moore Stam & Luke, P.S. 
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5 The Agreement renders moot the outstanding motion to dismiss for lack of jurisdiction fi led by the Port of 
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6 The P01t of Benton reached an agreement with the Cities of Kennewick and Richland and did not enter an 
appearance at hearing. 
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DISCUSSION 
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8 Issue: The principal issue in these proceedings is whether Kennewick should be 
authorized to extend Center Parkway between Tapteal Drive and Gage Boulevard 
with an at-grade crossing over four sets of railroad tracks owned by the UPRR and the 
Port of Benton. The tracks owned by the Pmi of Benton are leased to the TCRY. The 
other pmiies to these proceedings, UPRR, TCRY, BNSF, and the Commission Staff 
oppose granting the request for an at-grade crossing. 

9 Applicable Law: The Commission's authority to regulate the safety of grade 
crossings is set fmih in Chapter 81.53 , RCW. The law, RCW 81.53.020, disfavors at­
grade railroad crossings and requires railroad crossings to be constructed with a grade 
separation, where practicable. The same statute provides that Kennewick must obtain 
authority from the Commission for the at-grade crossing. According to RCW 
81.53 .030, the Commission has discretion to grant or deny petitions for opening at­
grade crossings. 

10 The Commission's consideration of whether to grant an at-grade crossing is premised 
on the theory that all at-grade crossings are dangerous. 7 The Commission then 
considers the following analysis: 

[T]he Commission will direct the opening of a grade 
crossing within its jurisdiction when the inherent a11d the 
site-specific dangers of the crossing are moderated to the 
extent possible with modern design and signals and when 
there is an acute public need which outweighs the 
resulting danger of the crossing. Such needs which have 
been found appropriate include the lack of a reasonable 
alternate access for public emergency services; and the 

7RCW 81.53.020; Reines v. Chicago, Milwaukee, St. Paul & Pacific R.R., 195 Wash. 146,150, 80 P.2d 406 
(1938) . 
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sufficiency of alternate grade crossings, perhaps because 
of traffic in excess of design capacity. 8 

PAGES 

11 If the petitioner demonstrates that the inl1erent and site-specific dangers are 
moderated to the extent possible and there is an acute public need for the crossing that 
outweighs the danger, then the analysis turns to application to the factors in RCW 
81.53 .020, to determine whether a separation of grades is practicable. That statute 
provides in pe1iinent pari, that: 

[I]n determining whether a separation of grades is 
practicable, the commission shall take into consideration 
the amount and character of travel on the railroad and on 
the highway, the grade and alignment of the railroad and 
the highway, the cost of separating grades, the 
topography of the country, and all other circumstances 
and conditions naturally involved in such an inqui1y. 

12 Burden of Proof: Kennewick has the burden of proving that the inherent and site­
specific dangers at the proposed crossing have been moderated to the extent possible 
and that there is an acute public need to construct an at-grade crossing at Center 
Parkway between Tapteal Drive and Gage Boulevard that outweighs the danger. If 
Kennewick meets that burden, then Kennewick bears the burden of demonstrating 
that a separation of grades is impracticable. 

13 Petitions for At-Grade Crossings: The Cities ofKennewick and Richland are 
interested in extending Center Parkway between Tapteal Drive in Richland and Gage 
Boulevard in Kennewick. 9 At the present time, four sets of railroad tracks obstruct 
the southern extension of Center Parkway from Tapteal Drive and the nmihern 
extension of Center Parkway from Gage Boulevard. 10 There is a regional shopping 
mall on the southern side of the railroad tracks and other commercial and retail 
development north of the railroad tracks. 11 The closest ingress and egress between 
the two commercial and retail areas is at either Columbia Center Boulevard or Steptoe 

8 Town ofTonasket, Docket No. TR-92 137 1 (1 993). 
9 Danington, Exl1. No. 1 at 1:24-25 
10 DmTington, Exl1. No.2 . 
11 DaJTington, Exl1. 2. 
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Street. Columbia Center Boulevard is approximately 0.38 miles to the east of the 
proposed crossing. 12 There is a separated grade crossing, an overpass, at Columbia 
Center Boulevard. 13 Steptoe Street is approximately 0.6 miles to the west of the 
proposed crossings. 14 There is at at-grade crossing at Steptoe Street. 15 

14 Inherent Danger in At-Grade Crossings: There are two petitions at issue in this 
proceeding because four sets of railroad tracks, used and operated by three different 
railroads, would be affected by this crossing. 16 The first petition involves UPRR. The 
proposed extension of Center Parkway would cross two UPRR tracks that are used for 
interchanging cars with the TCRY. 17 The southerly track is the end pmiion of the 
Kalan Industrial lead and is refened to as the old Union Pacific (UP) Main.18 

15 UPRR uses these tracks to interchange cars with TCRY. 19 TCRY sets out cars 
(primarily refrigerator cars or "reefers") in the morning and UPRR picks up the 
TCRY cars in the evening as well as setting out cars for TCRY to pick up the 
following morning. 20 The procedure for picking up and setting out cars varies 
depending on the number of cars to be picked up from TCR Y21 If UPRR had 9-10 or 
fewer cars to pick up, it would cross Center Parkway twice.22 IfUPRR had more than 
10 cars to pick up, it would cross Center Parkway up to eight times to complete the 
switching operation.23 

16 The second petition at issue involves TCRY and BNSF's use of the Pmi of Benton 
track. BNSF uses the track to interchange cars with TCRY.24 TCRY sets out cars for 
BNSF in the morning and BNSF picks them up between noon and 6:00p.m., and sets 
out cars for TCRY to pick up the following morning.25 BNSF performs these 
switching operations in the location of the proposed crossing approximately one time 

12 DatTington, Exh. No. 2 and Plunm1er Exh. No. 6 at 8:22-24. 
13 Plunm1er, Exh. No. 6 at 8:22-24 
14 DatTington, Exh. No.2 and Plummer, Exh. No.6 at 8:2 1-22. 
15 Plunm1er, Exh. No.6 at 8:2 1-22. 
16 Plunm1er, Exh. No. 6 at 3:6-8. 
17 Leathers, Exh. No. 15 at 2:8-9. 
18 Leathers, Exh. No. 15 at 2:9- 11. 
19 Leathers, Exh. No. 1S at 2:22. 
20 Leathers, Exh. No. 1 S at 2:22-24. 
21 Leathers, Exh. No. IS at 2:25-26. 
22 Leathers, Exh. No. 15 at 3:24. 
23 Leathers, Exh. No. 15 at 3:2S-26. 
24 Labberton, Exh. No. SO at 2:2S-26. 
25 Labberton, Exh. No. SO at 2:26-27. 
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per day, five days per week. 26 BNSF would cross Center Parkway approximately four 
times for each switching operation. 27 

17 TCRY has a long-term lease with the Pmt of Benton for track that meets the UPRR 
track at Richland Junction.28 TCRY interchanges cars with both UPRR and the BNSF 
at that junction. 29 TCRY has both a main line and a siding at Richland Junction. 30 

TCRY's main line connects to the UPRR branch line and the siding is the track 
primarily used for interchanging rail traffic with BNSFY TCRY uses the UPRR Old 
Pass for interchanging traffic with UPRR. 32 TCRY picks up and drops offUPRR cars 
at least once a day. 33 Depending on the time of year, TCRY picks up BNSF cars 
multiple times a week.34 It is not unusual for TCRY to conduct switching operations 
two to three times a day during the busy season.35 TCRY was unable to state with 
specificity the number of times it would cross Center Parkway during its switching 
operations, but with the combined UPRR and BNSF interchange traffic, it would be 
"a lot. "36 

18 Kennewick stated that there are other at-grade crossings in Washington that have 
extensive rail movement. 37 There is an at-grade crossing at East D Street, in Tacoma, 
where over 45 freight and 10 passenger trains pass daily. 38 Numerous switching 
operations occur at the same location 24 hours a day. 39 This street is cunently being 
grade separated. 40 At the Stacy Street Yard in Seattle, there is an at-grade crossing at 
Royal Brougham, a major roadway, where switching occurs 24 hours a day, seven 
days a week. 41 

26 Labbe1ton, Exh. No. 50 at 3:15-16. 
27 Labbe1ton, Exh. No. 50 at 3:24. 
28 Peterson, Exh. No. 41 at 2:20-23. 
29 Peterson, Exh. No. 41 at 2:23-24. 
30 Peterson, Exl1. No. 41 at 2:28-29. 
31 Peterson, Exh. No. 41 at 2:9 and 3:1. 
32 Peterson, Exl1. No. 41 at 3: 1-2. 
33 Peterson, Exh. No. 41 at 9:6-9 . 
34 Peterson, Exl1. No. 41 at 9: 10-13 . 
35 Peterson, Exh. No. 41 at 9:27-29. 
36 Peterson, TR. 357:9-12. 
37 Short, Exl1. No . 48 at 7: 19-25 and 8: 1-2. 
38 Short, Exh. No . 48 at 7:21-22. 
39 Short, Exh. No . 48 at 7:22-23. 
40 Short, Exl1. No. 48 at 7:23-24 . 
41 Short, Exh. No. 48 at 7:24-25 and 8:1-2. 
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19 It is apparent from the foregoing facts that extensive switching operations for tlu·ee 
railroads are conducted at the proposed Center Parkway crossing. Naturally, the 
nature and extent of the railroad traffic will impact the site-specific crossing dangers 
that are presented by the proposed crossing and that Ketmewick must address in its 
demonstration of the types of signals and warning devices that Kennewick would 
need to install to moderate those dangers to the extent possible. The danger present at 
the proposed crossing also influences Ketmewick's demonstration of acute public 
need. 

20 The law disfavors at-grade crossings because certain risks are inherent.42 In such 
crossings, trains and vehicles are in close proximity and there is the risk of a 
vehicle/train encounter, a pedestrian/train encounter, emergency vehicle delays, and 
general traffic delays. 43 The magnitude of switching operations at the proposed 
crossing increases the hazard for train collisions with vehicles, pedestrians, or 
bicycles resulting in personal injury and/or property damage because of the frequent 
occurrence of train activity. 44 In addition, with this site involving four railroad tracks, 
the drivers of vehicles who ignore warning signs and drive too fast for the conditions 
may launch over the second track or "bottom out" depending the speed and direction 
of the vehicle.45 At-grade crossings present a physical point of contact between trains 
and other modes of travel, including pedestrians.46 Accidents involving even slow­
moving trains, as is the case with trains engaged in switching operations, may result 
in loss of life or serious injury to the pedestrians or vehicle's driver and any 
passengers involved as well injury to train crews.47 Grade crossing accidents also 
have adverse psychological effects on train crews.48 

21 The risks are exacerbated when the crossing involves more than one set of tracks. In 
crossings involving multiple tracks, such as the Center Parkway crossing, motorists 
might mistakenly assume that stationary railcars are the reason for crossing gate 
activation and may attempt to circumvent the gates only to be hit by a train 

42 RCW 81.53.020; Reines v. Chicago, Milwaukee, St. Paul & Pacific R.R., 195 Wash. 146, 80 P.2d 406 
(1938). 
43 Plunm1er, Exh. No.6 at 5:20-21. 
44 Deskins, Exh. No . 13:1 5; Hammond, Exh. No. 37 at4: 14-1 7 and 5:4-6; Peterson, Exh. No. 41 at6 :1 7-
18. 
45 Deskins, Exh. No. 13 at 3: 15-17. 
46 Trumbull, Exh. No. 32 at 3:3-5. 
47 Trumbull, Exh. No. 32 at 3:7-8. 
48 Trumbull, Exh. No. 32 at 3:8-9. 
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approaching on another track that was hidden from view by the stationary cars. 49 

Motorists may also grow impatient waiting for the train activity to cease and the 
crossing to clear resulting in motorists taking evasive driving action that increases the 
risk of accidents with other vehicles as they attempt to turn around and retrace their 
travel patterns to avoid the crossing delay. 5° More than 50 percent of accidents occur 
at signalized crossings. 51 

22 Moderation of Danger to the Extent Possible: The first prong of the legal test is for 
Kennewick to demonstrate that the inherent and site-specific dangers of the crossing 
are moderated to the extent possible by the installation of safety devices. The 
evidence on this topic was sparse. Kennewick stated that it intended to seek approval 
from the FRA to install a silent at-grade crossing. 52 For this type of crossing, 
Kennewick asserted that the FRA would require the installation of median barriers 
and crossing gates that fully block all four quadrants of the roadway. 53 However, in 
response to inquiry by Commission Staff, Kennewick was unable to articulate exactly 
the type of safety devices it would install to moderate the danger at the Center 
Parkway crossing site. 54 Specifically, Kennewick was asked if it proposed to put in 
four quadrant gates and median barriers if the FRA did not approve a silent crossing 
and Kennewick indicated that "we're not really that far into the design ... "55 

Kennewick was also unable to respond to inquiry regarding whether wayside horns 
constitute supplemental safety devices. 56 Kennewick indicated that information 
regarding crossing safety devices would be the type of work to be addressed by a 
consultant. 57 However, the study performed by the consultants hired by Kennewick 
contains a paucity of infonnation on this topic. The study does address installing a 
railroad crossing with anns at a cost of $220,000, but Kennewick did not present any 
specific design to protect the crossing. 58 One proposal was to install a median 
separator and four quadrant gates, but that was presented as only "one possible 
design."59 It is clear from the absence of a sufficient record on this topic that 

49 Trumbull, Exh. No. 32 at 3:24-26 and 4:1-2. 
50 Peterson, Exh. No. 41 at 7:5-11. 
51 Trumbull, TR. 231 :3-10, 
52 Ke1mewick has not yet sought approval from the FRA. 
53 Plummer, Exh. No. 6 at 8:3-6. 
54 Plummer, TR. 147:7-1 2. 
55 Plunm1er, TR. 147: 10-1 2. 
56 Plummer, TR 148-5-25 and 149: 1-4. 
57 Plunm1er, TR. 149: 1-4. 
58 Plummer, Exh. No.7 at 37 :21. 
59 Deskins, TR. 198: 10-14. 
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Kennewick did not meet its burden of proof that the site-specific and inherent risks of 
the Center Parkway crossing have been moderated to the extent possible. 

23 Having failed to meet its burden of proof on the first prong of the applicable legal 
standard, the petitions could be denied without fmiher discussion. However, it may 
provide some guidance to Kennewick for future filings to consider the second prong 
of the legal standard. 

24 Acute Public Need: The second prong of the legal test applicable in these 
proceedings is for Ketmewick to demonstrate that there is an acute public need for the 
crossing that outweighs the danger. For the City of Richland, the road extension 
would serve two purposes: (1) it would facilitate new commercial and retail 
development along Tapteal Drive,60 and (2) it would improve traffic circulation.61 

The City of Kennewick cites the primary benefit of the crossing as relief of present 
and future traffic congestion from Columbia Center Boulevard which is currently 
approximately 40,000 vehicles per day. 62 The City of Kennewick also asse1ied that 
there would be greater accessibility to Kennewick retail business which would 
improve the economic strength and vitality of this area. 63 

25 With respect to commercial and retail development along Tapteal Drive, it appears 
that there is new commercial and retail development even absent the at-grade crossing 
at Center Parkway. 64 A newly-constmcted Holiday lim Express is located 
immediately nmih of the railroad tracks off Tapteal Drive. 65 There is also a Home 
Depot, a Costco, Circuit City, and Staples in the same area. 66 In addition, within the 
past two years, a Macy ' s furniture store was constructed and a second furniture store 
is under constmction. 67 Thus, it appears that economic development in this area is 
occmTing even without the proposed crossing. In any event, while economic 

60 Darrington, Exb. No. 1 at 3:1-3 and Plummer, Exh. No.6 at 3:13-15 .. 
61 Danington Exh. No. 1 at 3:3-5 
62 Hammond, Exh. No. 5 at 2: 17- 18 and Hanunond, TR. 120:10-20. The testimony of the City of 
Kennewick is in conflict on this issue. While one witness, Hanm10nd cites relief of traffi c congestion at the 
"primary benefit", another witness, Deskins, cites stimulation of economic growth as the "primary need." 
Deskins, Exh. No. 13 at 4:16. 
63 Hanunond, Exh. No.5 at 2:1 8-20 and Plummer, Exh. No.6 at 3: 13-15. 
64 Darrington, TR. 285:6-9. 
65 Dani11gton, Exh. No. 2 and Leathers, Exh. Nos. 23-26. 
66 Darrington, Exh. No.2; Deskins, TR. 19: 19-25 and 20: 1-4; Deskins TR 204:5-11 ; DaiTington, TR. 
285 :1 6-1 7; DaiTington, TR. 294:13-14 .. 
67 Deskins, TR. 19: 19-25 and 20:1-14 and Deskins, TR. 204:5- 11. 
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development is definitely a positive goal for these cities, it does not rise to the level of 
an acute public need. 

26 The second goal cited by Kennewick, traffic mitigation, may constitute acute public 
need if alternate crossings are insufficient to accommodate traffic. 68 Based on the 
record, it does not appear that the Center Parkway crossing would be pmiicularly 
effective in achieving the goal of traffic mitigation. According to Kennewick, if the 
Center Parkway crossing is approved, the projected average daily volume of traffic on 
this roadway would be 2,200 vehicles. 69 The average daily volume of traffic is 
projected to increase to 4,250 by the year 2023. 70 Therefore, assuming that 
Kennewick is accurate in its estimates, only approximately 5-6 percent of the traffic 
would be dive1ied from Columbia Center Boulevard.71 In 2023 , approximately 700 
vehicles could be divetied off Steptoe Street onto the new Center Parkway 
extension. 72 The traffic diversion from Steptoe Street was characterized as slight and 
probably within the daily variation of traffic on Steptoe Street. 73 Alleviating traffic 
congestion is a positive goal. However, the de minilnis level of traffic diversion 
anticipated by Kennewick does not appear to be an effective means to accomplish that 
goal. Moreover, the two alternate crossings at Columbia Center Boulevard and 
Steptoe Street appear adequate to accommodate this level of traffic and both alternate 
crossings are within 0.6 miles or less of the proposed Center Parkway crossing. 
Therefore, Kennewick did not meet its burden of proof on the second prong of the 
legal standard. 

27 Having concluded that Ke1mewick failed to meet its burden of proof for the first two 
prongs of the legal standard; that is, to demonstrate that it has moderated the risks 
associated with the crossing to the extent possible and that there is an acute public 
need for the crossing that outweighs the danger, the petitions should be denied. 

68 See n. 8. 
69 Plunm1er, Exh. No.6 at 6:1 8. 
70 Pltnm11er, Exh. No.6 at 6: 18-19. 
71 Plunm1er, TR. 152: 12-25 and 153 :1 -7 and Hanm1ond, TR. 243: 18-19 .. 
72 Hammond, TR. 243:8-12. 
73 Hanuuond, TR. 242: 14- 17. 
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28 Having discussed above in detail all matters material to the Commission's decision, 
and having stated general findings, the Conm1ission now makes the following 
summary findings of fact. Those pmiions of the preceding discussion that include 
findings pe1iaining to the Commission ' s ultimate decisions are incorporated by this 
reference. 

29 (1) 

30 (2) 

31 (3) 

32 (4) 

33 (5) 

34 (6) 

35 (7) 

36 (8) 

The Washington Utilities and Transportation Commission is an agency ofthe 
State of Washington, vested by statute with authority to determine whether a 
highway may be extended across a railroad at grade. 

The City of Kennewick filed two petitions on behalf of the Cities of 
Kennewick and Richland to construct an at-grade crossing of four railroad 
tracks at Center Parkway. 

The first petition involves extending Center Parkway across two Union Pacific 
Railroad tracks. 

The second petition involves extending Center Parkway across two Port of 
Benton railroad tracks that are leased to Tri City and Olympia Railway. 

There is a regional shopping mall on the southern side of the railroad tracks 
and commercial and retail development north of the railroad tracks. 

Access between the regional shopping mall and the commercial and retail 
development is via either Columbia Center Boulevard or Steptoe Street. 

Columbia Center Boulevard is approximately 0.38 miles east of the proposed 
crossing and has an over-grade crossing of the railroad tracks. 

Steptoe Street is approximately 0.6 miles west of the proposed crossing and 
has an at-grade crossing of the railroad tracks .. 
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(9) Union Pacific Railroad, Tri City and Olympia Railway, and BNSF conduct 
extensive switching operations on the four tracks that are at issue in these 
petitions. 

38 (1 0) Railway crossings at-grade are inherently dangerous because they present the 
potential for train and vehicular, pedestrian, or bicycle conflict. 

39 (11) The potential for train and vehicular, pedestrian, or bicycle conflict is 
exacerbated by the existence of four railroad tracks and the presence of three 
railroads conducting switching operations at the proposed crossing site. 

40 (12) Kennewick does not have a definitive plan for the types of safety equipment, 
including gates, signals, lights, and signage that would be installed at the 
proposed crossing. 

41 (13) Kennewick proposed the railroad crossing to facilitate new commercial and 
retail development both north and south of the railroad tracks and to reduce 
traffic congestion. 

42 (14) The other parties to these proceeding, Union Pacific Railroad, Tri City and 
Olympia Railroad, BNSF Railway, and the Commission Staff oppose granting 
the petitions. 

CONCLUSIONS OF LAW 

43 Having discussed above in detail all matters material to the Commission's decision, 
and having stated general findings and conclusions, the Commission now makes the 
following summary conclusions oflaw. Those portions of the preceding detailed 
discussion that state conclusions pertaining to the Commission's ultimate decisions 
are incorporated by this reference. 

44 (1) 

45 (2) 

The Washington Utilities and Transportation Commission has jurisdiction over 
the subject matter of, and pmiies to, these proceedings, according to RCW 
81.53. 

Pursuant to RCW 81.53 , at-grade crossings are disfavored because of the 
inherent public risk. 
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(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

Pursuant to RCW 81.53.030 and case law/ 4 the Commission may either grant 

or deny petitions for at-grade crossings. 

At-grade crossings may be permitted if the inherent and site-specific dangers 

of the crossing are moderated to the extent possible and there is an acute 
public need for the crossing that outweighs the danger. 

Kennewick has the burden of proof in these proceedings. 

Kennewick failed to meet its burden of proof that the inherent and site-specific 

dangers of the crossing are moderated to the extent possible and there is an 

acute public need for the crossing that outweighs the danger. 

The petition filed by the City of Kennewick for approval of an at-grade 

crossing of Center Parkway with the Union Pacific Railroad ' s dead end spur 

west of Richland Junction should be denied. 

The petition filed by the City of Kennewick for approval of an at-grade 

crossing of Center Parkway over the Port of Benton and Tri-City and Olympia 
Railroad ' s Hanford Industrial Branch we ofRichland Junction should be 

denied. 

ORDER 

THE COMMISSION ORDERS THAT 

(1) The petition filed by the City ofKe1mewick for approval of an at-grade 
crossing at Center Parkway with the Union Pacific Railroad ' s dead end spur 

west of Richland Junction is denied. 

74 Town of Tonasket, WUTC Docket No. TR-92 1371 (1 993) and Dep artment of Transportation v. 
Snohomish County, 35 Wn 2d 247, 254, 212 P.2d 829 (1 949). 
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(2) The petition filed by the City of Kennewick for approval of an at-grade 

crossing of Center Parkway over the Pmi of Benton and Tri-City & Olympia 
Railroad's Hanford Industrial Branch west of Richland Junction is denied. 

Dated at Olympia, Washington, and effective January 26, 2007 . 

NOTICE TO THE PARTIES 

PATRICIA CLARI( 

Administrative Law Judge 

This is an Initial Order. The action proposed in this Initial Order is not yet effective. 
If you disagree with this Initial Order and want the Commission to consider your 

comments, you must take specific action within the time limits outlined below. If you 
agree with this Initial Order, and you would like the order to become final before the 
time limits expire, you may send a letter to the Conm1ission, waiving your right to 
petition for administrative review. 

WAC 480-07-825(2) provides that any pmiy to this proceeding has twenty (20) days 
after the entry of this Initial Order to file a Petition for Ad1ninistrative Review. What 

must be included in any Petition and other requirements for a Petition are stated in 
WAC 480-07-825(3). WAC 480-07-825(4) states that any pmiy may file an Answer 
to a Petition for review within (1 0) days after service of the Petition. 

WAC 480-07-830 provides that before entry of a Final Order any party may file a 
Petition To Reopen a contested proceeding to permit receipt of evidence essential to a 
decision, but unavailable and not reasonably discoverable at the time of hearing, or 
for other good and sufficient cause. No Answer to a Petition To Reopen will be 

accepted for filing absent express notice by the Conm1ission calling for such answer. 
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RCW 80.01.060(3), as amended in the 2006 legislative session, provides that an 
Initial Order will become final without futiher Conunission action if no pmiy seeks 
administrative review of the Initial Order and if the Commission does not exercise 
administrative review on its own motion. You will be notified if this order becomes 

final. 

One copy of any Petition or Answer filed must be served on each pmiy of record with 
proof of service as required by WAC 480-07-150(8) and (9) . An original and eight 
copies of any Petition or Answer must be filed by mail delivery to: 

Attn: Carole J. Washburn, Executive Secretary 
Washington Utilities and Transpmiation Conunission 
P.O. Box 47250 
Olympia, Washington 98504-7250 
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lJTc· 
LITIES AND TR AN SPORTAT IO N 

COMMISS I ON 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

City of Kennewick 

Petitioner, 

vs. 
Port of Benton; 
Tri City & Olympia Railroad Company; 
BNSF Railway; Union Pacific Railroad 

Respondent 

) DOCKET NO,. TR- / 30 Lf'qq --+> 
) 
) PETITION TO CONSTRUCT A 
) HIGHWAY-RAIL GRADE 
) CROSSING 
) Center Parkway 
) 
) 
) 
) 
) 
) 

Prior to submitting a Petition to Construct a Highway-Rail Grade Crossing to the Washington 
Utilities and Transportation Commission (UTC), State Environmental Protection Act (SEP A) 
requirements must be met. Washington Administrative Code (WAC) 197-11-865 (2) requires: 

All actions of the utilities and ~ansportation commission under statutes administered as of 
December 12, 1975, are exempted, except the following: 

(2) Authorization of the openings. or closing of any highway/railroad grade crossing, or the 
direction of physical connection of the line of one railroad with that of another; 

Please attach sufficient documentation to demonstrate that the SEP A requirement has been 
fulfilled. For additional information on SEPA requirements contact the Department of Ecology. 

The Petitioner asks the Washington Utilities and Transportation Coiilillission to approve 
constructionof a highway-rail grade crossing. 

-posted 
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Section 1 - Petitioner's Information 

City. of Kennewick 
Petitioner 

~,35,=-,~ 
Signature 

210 W. 6th Avenue 
Street Address 

Kennewick, WA 99336 
City, State and Zip Code 

P.O. Box 6108, Kennewick, WA 99336-0108 
Mailing Address, if different than the street address 

Peter Beaudry 
Contact Person Name 

(509) 585-4292, Peter.Beaudry@ci.kennewick.wa.us 
Contact Phone Number and E-mail Address 

Section 2 -Respondent's Information 

Port of Benton 
Respondent 

31 00 George Washington Way 
Street Address 

Richland, WA 99354 
City, State and Zip Code 

Mailing Address, if different than the street address 

Scott D. Keller 
Contact Person Name 

(509) 375-3060, keller@portofbenton.com 
Contact Phone Number and E-mail Address 

2 
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Tri-city and Olympia Railroad Company 
Respondent 

10 North Washin~on Street 
Street Address 

Kennewick, Washineton 99336 
City, State and Zip Code 

PO Box 1700, Richland, W A 99352 
Mailing Address, if different than the street address 

RbettPeterson 
Contact Person Name 

(509) 727-8824,rhettwater@mac.com 
Contact Phone Number and E-mail Address 

000006 
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BNSF Railway 
Respondent 

2454 Occidental Aye. S., Suite 2D 
Street Address 

Seattle,VVA 98134 
City, State and Zip Code 

Mailing Address, if different than the street address 

Richard Wagner 
Contact Person Name · 

(206) 625-6152; ricbard.wagner@bnsf.com 
Contact Phone Number and E-mail Address 

Union Pacific Railroad Company 
Respondent 

9451 Atkinson Street 
Street Address 

Roseville CA 95747 
City, State and Zip Code 

Mailing Address, if different than the street address 

Terrel Anderson 
Contact Person Name 

(916) 390-3693, taanders@up.com 
Contact Phone Number and E-mail Address 

000007 
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Section 3- Proposed Crossing Location 

1. Existing highway/roadwayC:.....;· e"""n.;.;:_te.;..;;rc...:P-'-'a"""r"""kw-'-'-'--a'-"'-y _________________ _ 

2. Existing railroad Port of Benton Rail Spur (aka Richland Spur), operated by Tri-City 
and Olympia Railroad 

3 . . Location of proposed crossing: 
Located in theNW_ 114 oftheSEl/4 ofSec.30, ~ , Range29 W . ....,.,M"'-. __ 

4. GPS location, ifknown:Latitude 46.22983, Longitude -119.23120 

5. Railroad mile post (nearest tenth) ,..... ___ c...:Oc..:.:.2::....._ ____ _ 

6. City Kennewick County: Benton 

Section 4- Proposed Crossing Information 

!.Railroad company: Tri-City and Olympia Railroad Company 

2. Type of railroad at crossing 181 Comnion CarrierDLoggingD Industrial 

D Passenger . D Excursion 

· 3. Type of tracks at crossing 181 Main LineDSiding or Spur 

4. Number of tracks at crossing:2existing, including siding; 1 proposed 

5. Average daily train traffic, freight 2 to 4 per day 

Authorized freight train speed:;___..:::.15:::......=m::.~p::..::h::...__ Operated freight train speed: 15 mph 

6. Average daily train traffic, passenger 0 

Authorized passenger train speed ___ N_/ A_ Operated passenger train speed:N_/ A_· __ _ 

7. Will the proposed crossing eliminate the need for one or more existing crossings? 
Yes No __x_ 

8. If so, state the distance and direction from the proposed crossing. 

9. Does the petitioner propose to close any existing crossings? 
Yes No __x_ 

5 
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Section 5 - Temporary Crossing 

1. Is the crossing proposed to be temporary? Yes No _x_ 

2. If so, describe the purpose of the crossing and the estimated time it will be needed 

J. Will the petitioner remove the crossing at completion of the activity requiring the temporary 
crossing? Yes No 

Approximate date of removal 

Section 6- Current Highway Traffic Information 

1. Name of roadway/highway: Center Parkway 
------------~--------------------------------

2. Roadway classification Minor Arterial 

3. Road authority: City of Kennewick 

4. Estimated average_ annual daily traffic (AADT): 5.200(Proiected, Openine Year2014) 

5. Estilnated average pedestrian use per day: Unknown: See #12 

6. Number oflanes: 2 (Proposed) 

7. Roadway speed: 30mph (Proposed) 

8. Is the crossing part of an established truck route? Yes No: X 

9. If so, trucks are what percent of total daily traffic? 

10. Is the crossing part of an established school bus route? Yes No: -=-X,.___ 

11. If so, how many school buses travel over the crossing each day? 

12.Describe any changes to the information in 1 through 7, above, expected within ten years: 
The AADT is projected to increase to 7,000 in 2033; traffic is projected to be between 5,200 

and 7,000 during the initial tO years of operation. Train speeds could increase to 20 MPH 
in the future with the removal of a turnout (aka switch) east of the project site. 

The pedestrian use per day is expected to be low due to the lack of pedestrian-oriented 
businesses and recreational facilities in the vicinity.However sidewalks will be provided on . 
both sides of the ro osed roadwa that meet the ci 's desi standards. 

6 



30

Section 7 - Alternatives to the Proposal 

1. Does a safer location for a crossing exist within a reasonable distance of the proposed location? 
Yes No X 

2. If a safer location exists, explain why the crossing should not be located at that site. 

3. Are there any hillsides, embankments, buildings, trees, railroad loading platforms or other 
barriers in the vicinity which may obstruct a motorist's view of the crossing? 

Yes X No 

4. If a barrier exists, describe: 
+ Whether petitioner can relocate the crossing to avoid the obstruction and if not, why not 
+ How the barrier can be removed. · 
+ How the petitioner or another party can mitigate the hazard caused by the barrier. 

The trees in the NE quadrant of the proposed crossing are on private property. Security 
fences in the SE and SW quadrants are anticipated just outside the roadway and railroad 
property lines. The lack of sight distance in that quadrant will be mitigated through the 
use of active warning devices (flashing lights and gates) and a non-mountable median. 

5. Is it feasible to construct an over-crossing or under-crossing at the proposed location as an . 
alternative to an at-grade crossing? 

Yes No ___K_ 

6. If an over-crossing or under-crossing is not feasible, explain why. 
A roadway bridge over the rail line is not feasible. The northern roadway approach 
would exceed the established design standards for the City of Richland of 8%. This is 
true even if the rail line was lowered beginning at the end of the bridge over Columbia · 
Center Boulevard (CCB) at a 1% grade. Lowering the CCBrail bridge would create a 
substandard vertical clearance for that roadway. Regardless, the required elevated 
Center Parkway roadway would eliminate access to the existing hotel in the Northeast 
quadrant of the proposed crossing and limit access to other commercial parcels. 
A rail bridge over the roadway is also not feasible. The required lowered roadway would 
eliminate access to the existing Holiday Inn hotel at the Northeast quadrant of the 
proposed crossing and limif access to other commercial parcels. 

Please refer to the supporting document prepared by the City of Richland, titled Center 
Parkway Extension, Grade Separation Evaluation, for more detailed infonnation. 

000010 
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7. Does the railway line, at any point in the vicinity of the proposed crossing, pass over a fill area 
or trestle or through a cut where it is feasible to construct an over-crossing or an under-crossing, 
even though it may be necessary to relocate a portion of the roadway to reach that point? 

Yes No ____K_ 

8. If such a location exists, state: 
+ The distance and direction from the proposed crossing. 
+ The approximate cost of construction. · 
+ Any reasons that exist to prevent locating the crossing at this site. 

. . 

9. Is there an existing public or private crossing in the vicinity-of the proposed crossing? 
Yes X No 

10. If a crossing exists, state: 
+ The distance and direction from OJ_e proposed crossing . . 
+ Whether it is feasible to divert traffic from the proposed to the existing crossing. 

There is public underpass (road under rail) about 1950 feet (0.37 miles) east of the 
proposed location for Columbia Center Boulevard. Columbia Center Boulevard is a 
heavily traveled 6-lane roadway that intersects with Tapteal Rd. as Columbia Center 
Boulevard enters the interchange with State Route 240. The heavv vehicle traffic that 
serves large retail developments from SR240 has resulted in an unusual access 
arrangement to and from Tapteal Dr. SB vehicles on Columbia Center Blvd.originating 
from WB SR 240 or Columbia Park Trail that wish to access Tapteal Drive and the 
Richland side of the rail line are required to make an uncontrolled left turn across 3 lanes 
of NB Columbia Center Blvd. traffic and loop in a clockwise direction back over 
Columbia Center Blvd. and down to Tapteal Drive, then make a left turn at a stop sign. 
NB traffic on Columbia Center Blvd. has to make a right turn onto Tapteal Drive and 
follow the same route up and back over Columbia Center Blvd. to access this area. 

OOOQ11 
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Section 8- Sight Distance 

1. Complete the following table, describing the sight distance for motorists when approaching 
the tracks from either direction. 

"Number of feet from proposed crossing" is· measured from the crossing gate along the 
centerline of the travel lane. Sight distance is .measured from the edge of traveled way (edge 
of fog line or curb line) along the centerline of track at the crossing. NOTE - for "Left" 
sight distances, the edge of traveled way is on the opposite side of the roadway. 

a. Approaching the crossing from South , the current approach provides an unobstructed 
view as follows: (North, South, East, West) 

Number of feet from Provides an unobstructed 
Direction of sight (left or right) proposed crossing view for how many feet 

Right 250 17 
Right 150 20 
Right 100 27 
Right 50 73 
Left 250 26 
Left 150 37 
Left 100 53 
Left 50 192 

b. Approaching the crossing from North , the current approach provides an unobstructed 
view as follows: . (Opposite direction-North, South, East, West) 

Number of feet from Provides an unobstructed 
Direction of sight (left or right) proposed crossing view for how many feet 

Right 250 >500 unobstructed) 
Right 150 >500 unobstructed) · 
Right 100 >500 unobstructed) 
Right 50 >500 unobstructed) 
Left 250 60 
Left 150 72 
Left 100 94 
Left 50 154 

i. Will the new crossing provide a level approach measuring 25 feet from the center of the 
railway on both approaches to the crossing? 

Yes No X --
3. If not, state in feet the length oflevel grade from the center of the railway on both approaches 
to the crossing. 
Tli[__track that is QrOQOSed to remain has a cross sloEe (su_Qerelevation} that ~laces the 

northern rail lower than the south rail. The roadway will be constructed such that the 
roadway Qrofiles will be within 3 inches of the _Qlane of the two rails for30 feet from the 
closest rail. 

000012 
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4. Will the new crossing provide an approach grade of not more than five percent prior to the 
level grade? · · 

Yes No . X 

5. If not, state the percentage of grade prior to the level grade and explain why the grade. exceeds 
five percent. 

The existing Center Parkway roadway approaching the proposed crossing from the north 
is 6%. The grade is proposed to decrease to meet the track's superelevation as it 
approaches the crossing and to continue to decrease as it continues southward. If the 
roadway grade is decreased to 5%. the intersection with Tapteal Drive would have to be 
raised more than 15 feet. 

Section 9- illustration of Proposed Crossing Configuration 

Attach a detailed diagram, drawing, map or other illustration showingthe following: 
+ The vicinity of the proposed crossing. 
+Layout of the railway and highway 500 feet adjacent to the crossing in all directions. 
+Percent of grade. · 
+Obstructions of view as described in Section 7 or identified in Section 8. 
+ Traffic control layout showing the location of the existing and proposed signage. 

Section 10 -Proposed Warning Signals or Devices 

1. Explain in detail the number and type of automatic signals or other warning devices planned at 
the proposed crossing, including a cost estimate for each. 
The proposedwarning devices include flashing lights. audible bells, and crossing gates. 

The control equipment for the railroad warning devices will be modern constant warning 
time units. 

The approximate cost for railroad crossing signal improvements is $250,000. 

2. Provide an estimate for maintaining the signals for 12 months.$5,000 
~-------------------

3. Is the petitioner prepared to pay to the respondent railroad company its share of installing the 
warning devices as provided by law? . 

Yes X No 

000013 
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Section 11 - Additional Information 

Provide any additional information supporting the proposal, including information such as the 
public benefits that would be derived from constructing a new crossing as proposed. 

Concrete crossing panel surfaces will be installed, and the roadway paved to match the 
elevation of the panels. 

Non-mountable median islands will be installed on either side of the track. The south 
island will be 100ft. from the NB crossing gate; the north island will be at least 60 feet 
from the SB crossing gate. 

0000:14 
11 



35

Section 12- Waiver of Hearing by Respondent 

Waiver of Hearing 

The undersigned represents the Respondent in the petition to construct a highway-railroad grade 
crossing. 

USDOT Crossing No.: _______________ _ 

We have investigated the conditions at the proposedor existing. crossing site. We are satisfied the 
conditions are the same as described by the Petitioner in this docket. We agree that a crossing be 
installed or reconstructed and .consent to a decision by the commission without a hearing. 

Dated at , Washington, on the day of · -------

20. 

Printed name of Respondent 

Signature of Respondent's Representative 

Title 

Name of Company 

Phone number and e-mail address 

Mailing address 

12 
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March 2013 

Prepared by: 

J-U-B ENGINEERS, Inc. 
2810 W. Clearwater Avenue, Suite 201 

Kennewick, Washington 99336 
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. ., . . . ,......, 

J·U-8 ff.IG_INEE , Inc 
2810 W. Clearwater Avenue, Suite 201 

Ke nnewick, W;'lshlngton 99336 
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Introduction 

Center Parkway Extension and Railroad Crossing 
Traffic Study 

For several years the City of Richland has pursued the extension of Center Parkway to connect between 

Gage Boulevard on the south to Tapteal Drive on the north . This effort has been challenging because of 

existing railroad lines that operate parallel to and in between Gage Boulevard and Tapteal Drive. There 

are multiple purposes for connecting Center Parkway which include: 

• Complete a grid network of functionally classified roadways 

• Provide relief to congested arterial facilities 

• Provide improved access to commercial areas and developable land 

• Improve emergency response times 

The City has worked closely with both the Burlington Northern Santa Fe Railroad and the Union Pacific 
Railroad to relocate railroad siding in the vicinity of Center Parkway. The City has also worked with the 

Port of Benton, who owns the remaining railroad line, to address issues with respect to a new railroad 

crossing that would be created by the Center Parkway Extension. This effort has produced substantial 
progress such that the Center Parkway is within reasonable reach. The City has also secured federal and 

state funding for the construction of the roadway including the railroad crossing. 

The City has commissioned this traffic study to document conditions with the future roadway 

connection to contribute to design considerations and ensure safety with the new railroad crossing. 

This traffic study will summarize existing conditions, transportation need and benefit for the project, 

forecast 20-year traffic volumes with and without the roadway connection, evaluate traffic operational 
conditions with the Center Parkway Extension and make recomm endations to safely accommodate the 

proj ect including safe railroad crossing treatment. 

J-U-B Engineers, Inc. 130-13-007/CenterParkwayTrafficStudyFinal.docx 
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Existing Conditions 

Center Parkway Extemion and Railro ad Crossing 
Traff ic Stud)' 

This sect ion will discuss existing land use and the roadway network in the area around Center Parkway. 

A vicinity map showing the study area is included in Figure 1. · 

Land Use 
The study area around Center Parkway is dominated by commercial development, with the Columbia 
Center Regional Mall located immediately adjacent to Center Parkway. Gage Boulevard terminates at 

Center Parkway at the west entrance to the Columbia Center Mall. Many other commercial 

developments have also located in the vicinity of the Mall so as to take advantage of the activity 

generated in the area. To the west is a residential development which takes access from Steptoe Street 

approximately one-half mile to the west. To the northwest is undeveloped land within the City of 

Richland that is zoned for commercial development. 

Roadway Characteristics 
Center Parkway south of Gage Boulevard is designated as a principal arterial south to Quinault Avenue. 

North of Gage Boulevard Center Parkway is discontinuous in the vicinity of the railroad tracks and thus is 

identified as a future minor arterial roadway from north of Gage Boulevard to Tapteal Drive. · Center 
Parkway also extends south of Quinault Avenue as a local roadway serving residential neighborhoods. 

In recent years Center Parkway was extended by the City of Kennewick and curves to the west to 

connect with Steptoe Street. The Richland Transportation Plan identifies Center Parkway to be 
extended one more mi le to the west to connect with Leslie Road. It provides 3 lanes includ ing a two­

way-left-turn-lane with shoulders, curb, gutter, sidewalks and street lights and a speed limit of 30 MPH. 

A two lane roundabout is at t he intersection with Gage Boulevard that also provides access to the M al l 

to the east. The traffic volume during the PM peak hour is nearly 800 vehicles south of Gage Boulevard. 

Gage Boulevard is an east-west principal arterial roadway that extends from Center Parkway to the west 
and currently terminates at the foothills of Badger Mountain approximately 2.75 miles to the west. To 
the east of Center Parkway is one entrance to the Columbia Center Mall. The City Transportation Plan 

identifies Gage Boulevard to be extended westward through the sadd le of Badger Mountain to connect 

with Dallas Road and the interchange with 1-82 approximately three miles to the west. Gage Boulevard 

in the vicinity of Center Parkway is a 5 lane roadway, including a two-way left-turn lane with curb, 

gutter, sidewalks and streetl ights with a speed li mit of 40 MPH. The traffic volume during the PM peak 

hour is 1200 vehicles west of Center Parkway and 2500 vehicles east of Steptoe Street. 

Steptoe Street is a north south principal arteria l situated approximately 0.6 miles west of Center 

Parkway. This street was recently extended south of Gage Bou levard to connect with Center Parkway 
and additional extension is underway that will connect to Clearwater Avenue in Kennewick as well as 

lOth Avenue fUither to the south. Steptoe Street general includes 5 lanes including a two-way-left-turn­

lane w ith shou lders, curb, gutter, sidewalks and street lights w ith a speed limit of 40 MPH. To the north 

Steptoe Street has an at-grade railroad crossing, connects with Taptea l Drive and prov ides access to SR 

240. TIJe traffic volume during the PM peak hour is 1400 vehicles north of Gage Bou levard. 

Columbia Center Boulevard is a north south principal arteri al situated approximately 0.4 mi les east of 

Center Parkway that gives major access t o t he most significant ret ail area in southeastern Wa shington . 
It provides conn ect ions t o SR 240 at an interchange t o th e north and south to 10th Avenue. In the 

J-U-B Enginee rs, Inc. 130-13-007 / Ce nterParkwayTraffi cStudyFinal.docx 
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Center Parkway Extemion and Railroad Crossing 
Traffic Studv 

vicinity of the Columbia Center Mall it is a 6 lane facility with curb, gutter, sidewa lks and streetlights 

with a speed limit of 35 MPH. Columbia Center Boulevard provides a grade separated crossing of the 

rai lroad Several years ago, in an effort to alleviate congestion on Columbia Center Boulevard, a grade 
separated connection to Tapteal Drive for northbound traffic was provi.ded via Tapteal Loop. The traffic 

volume during the PM peak hour is 2400 vehicles north of Quinault Avenue and 2600 vehicles south of 

SR 240. 

Tapteal Drive is an east west collector roadway with a single through lane in each direction and a two­

way left turn lane with shoulders. Although there is curb and gutter on both sides of the road, sidewalks 
are only provided where development has been implemented. It currently extends from Steptoe Street 

on the \~est to Columbia Center Boulevard {CCB} on the east, with a "T" intersection at either end. At 

the east end ·a grade separated overpass was built to limit movements at CCB to right-in/right-out only; 

eastbound Tapteal Drive traffic wishing to turn north on CCB must use the overpass to cross CCB and 
then make a right turn to go north. At the west end stud ies have been performed to extend Tapteal 

Drive westward to provide access to commercial area, cross the canal to the north and connect with 

Columbia Park Trail. The seed limit is 30 MPH. The traffic volume during the PM peak hour is 225 

vehicles west of Columbia Center Boulevard. 

Quinault Avenue between Center Parkway and Columbia Center Boulevard is a 5 lane east-west 
principal arterial roadway with a speed limit of 30 MPH. West of Center Parkway and east of Columbia 

Center Boulevard it is a 3- lane minor arteria l roadway. 

Grandridge Boulevard is generally an east-west minor arteria l roadway that provides a by-pass of sorts 

to the Columbia Center Mall. It is 3 lanes, with extra turn lanes at some intersections. It connects on 

the west to Gage Boulevard west of Center Parkway and heads south, then east, crossing Center 
Parkway and Columbia Center Boulevard, then continues east and then north to co nnect with Canal 

Drive. 

J-U-B Engineers, In c. 130-13-007 /Cente rParkwayTrafficStudyFinal. docx 
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Vicinity Map 
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FIGURE City of Richland 
Center Parkway Extension 

Traffic Study 1 

000022 



43

Center Pa rkway Extension and Railroad Crossing 
Traffic Study 

Transportation Need and Benefit 

There are multiple purposes for the pursuit of the completion of Center Parkway across the railroad 

tracks to connect the two separate segments to the north and south . Some of the major objectives are 

discussed below. 

Complete a Roadway Network 
In planning for a transportation network within a region, city, subarea or even a neighborhood, a 

hierarchy of roadways that make up a system with varying functional classifications is beneficial for the 

movement of people and goods. A roadway system functions best when some roads are designed to 

primarily move traffic and other roadways are intended to provide access to adjacent parce ls. Principal 

arterial roadways which limit access are typically spaced one mile apart, have higher speeds and are 
capable of moving more traffic. Local access roadways have lower speeds to more safely accommodate 

entering and exiting traffic; their capacity is much lower. Collector roadways serve to both move traffic 

and provide some access, these roads typically are situated in between arterial roadways and provide 

connections between local roads and arterials roadways. 

One other component of a well-designed roadway network is the formation of a grid system w1th 

arterial and collector roadways running both north/south and east/west. In many communities there 

are natural and man-made barriers that prevent the comp letion of a fully functioning grid. These 

barriers include: rivers, canals, topographical features such as hills and canyons, freeways, airports, 

railroads, freeways or even large developments such as military inst.allations. Often times bridges or 

other means to cross these features are constructed to complete a grid system, especially when nearby 

roadways reach their capacity. 

Over the last three to four decades the area of Richland and Kennewick south of SR 240 and west of 
Columbia Center Boulevard has been deve loping. As this area has developed additional roadways have 

been planned and constructed to serve the area, many of which have been wid ened after being in 

existence for over 20 years. As evidence of this joint effort between the two cities of Richland and 

Kennewick to put in place a grid network of functionally classified roads the following improvements 

have been carried out in recent years: 

o Steptoe Street was connected between SR 240/Columbia Park Trail and Gage Boulevard 

• Tapteal Drive was constructed between Columbia Center Boulevard and Steptoe Street 

Columbia Center Boulevard was widened to 6 1anes and grade separated with the BNSF railroad 
being lowered 

o Gage Boulevar~ was widened to 5 lanes 

., Leslie Road was constructed to urban standa rds 

Center Parkway was extended south and west to future Steptoe Street 

e Steptoe Street was extended south to connect to Center Parkway 

• Construction is underway of Steptoe Street south to Clearwater Avenue, including a grade 
separation with the BNSF railroad, with opening anticipated in 2013 

The cornp letion of Cente r Parkway north of Gage Bou levard is merely one st ep of many to complet e 

both a funct iona lly class ified network and a nott h-south compo nent of a grid system to pmvide safe 

efficient movement of traffic into this area of the region. 

J-U-B Engineers, Inc. 130-13-007 /Cente rPa rkwayTrafficStudyFinal.docx 
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Congestion Relief 

Center Park•vay Extension and Railroad Crossing 
Traffic Study 

As described above, Center Parkway is one piece of a planned network of roadways. Columbia Center 

Boulevard is one of the busiest roadways in the region. The extension and connection of Steptoe Street 

to Clearwater Avenue has long been planned to provide significant relief to that congested facility. 
However, as growth continues to fill in the undeveloped portions of the area, regional models indicate 

that Steptoe Street will also become congested. The significant commercial activity attracted to the 

area immediately around the Columbia Center Mall requires a well thought out plan for accommodating 

traffic demand. Having alternate routes and multiple roadways will allow traffic to move into and out of 

this congested area, enhancing the ability to provide services and let the region continue to develop 

without extending other urban infrastructure into areas not yet served. 

Center Parkway has been planned to provide relief to both Columbia Center Boulevard as well as 

Steptoe Street, consistent with the philosophy of providing collector roadways parallel and in between 

arterial roadways. 

Improved Access 
There is also significant land yet to be developed in this general area of the region, including nearly 60 

acres between the railroad and SR 240 which has desirable visibility. Today this land has all utilities and 
coliector roadway access on Tapteal Drive, however it is not as close to the rest of the commercial areas 

as it could be without Center Parkway, because of the barrier created by the railroad, so it lacks the 

synergy that commercial areas often seek. 

Currently to get from the Columbia Center Mall to businesses on Tapteal Drive, traffic must make a left 

turn to go north on Columbia Center Boulevard, which is often congested, then proceed to go east on 

Yellowstone Avenue, south on Belfair Street and then proceed west on Tapteal Loop to access Tapteal 
Drive. With the Center Parkway connection, traffic will be able to exit the Mall area on the west side 

and go north at the roundabout at Gage Boulevard and proceed directly north to Tapteal Drive. 

Improve Emergency Response 
Emergency response to the area is provided by both the City of Richland, with a fire station on Gage 

Boulevard West of Leslie Road, and by the City of Kennewick with a fire station on Quinault Avenue east 

of Columbia Center Boulevard. An interagency agreement allows both jurisdictions to respond to 

incidents in the other jurisdiction, so coverage areas overlap. An evaluation of distances and emergency 
response times was performed by examining 4 potential routes: from each fire station with and without 

the proposed Center Parkway connection between Gage Boulevard and Tapteal Drive. Three of these 

routes are shown in Figure 2 (the fourth is not shown because using the new Center Parkway Extension 

is only a benefit from the City of Kennewick fire station because response from that site is quicker). 

For comparative purposes an examination of response times to the Holiday Inn hotel immediately north 

and east of the Center Parkway crossing of the railroad tracks was undertaken. It was determined that 
from the Kennewick fire station that the current route on Columbia Center Boulevard and Tapteal Loop 

is 1.31 miles away and takes 2:48 minutes to respond, with the Center Parkway connection the distance 

would be 0.98 mil es and only take 2 minutes, nea rly a 30% reduction . From the Richland fire station th e 

current route on Gage Boulevard, Ste ptoe Street and Tapteal Drive is 2.59 miles and would take 5:42 

minutes, with the Center Parkway connection the distance is shortened to 2.02 miles and 4:18 seconds. 

J-U-B Engineers, Inc. 130-13-007 /CenterParkwayTrafficStudyFinal.docx 
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Center Parkway Extension and Railroad Crossing 
Traffic Study 

Traffic Forecast and Operat ional Analysis 
Traffic Volumes 
For this traffic study a 20 year forecast of traffic volumes with Center Parkway was needed in order to 

perform operational analysis at the intersection of Center Parkway and Tapteal Drive. This forecast was 
needed to determine appropriate intersection and traffic control and ensure that traffic would not back 
up across the rai lroad tracks during peak times. A comparison of the benefits to other facilities was also 
desired. Thus a forecast of year 2033 traffic volumes with the existing roadway network (without the 
Center Parkway Extension) and with the Center Parkway Extension was prepared. The methodology to 

prepare those forecasts is presented below. 

As a too l in preparing the Regional Transportation Plan, the Benton Franklin Council of Governments 
maintains a set of regional computerized transportation models. The model is developed using current 
traffic data and land uses in the region (representing year 2010) using Transportation Analysis Zones 
(TAZs) that are defined with various attributes describing the number and type of households and 
employees as well as other land uses within each zone. The model is calibrated using Federal Highway 
Administration procedures and methods. Once calibrated, changes in assumptions for future land uses 
and roadway networks can be made to determine the potential impacts of developments and/or 
roadway scenarios. Land use assumptions representing future conditions are developed to determine 
various impacts on the roadway network at a regional level. The future year model representing the 

year 2030 developed by BFCOG represents the best land use and roadway assumptions availab le at the 
time it was created . 

It must be recognized that although traffic models are calibrated within acceptable ranges, the model is 
a tool in transportation planning and traffic forecasting. Professional judgment shou ld be used in 

interpreting model outputs. To arrive at reasonab le estimates of traffic volumes for the year 2033, a 
comparison of model results representing the year 2030 and 2010 was made; a comparison between 

2010 model results and actua l 2010 traffic counts was also made. 

Specifically, an evaluation of how well the model currently performs and how closely existing traffic 
volumes are predicted by the model was made. An assumption was made that if the model currently 

predicts higher or lower traffic volumes than actually observed that this trend would continue into the 
future . The 2030 model was also compared to determine the growth in traffic between it and the 2010 
model. Growth rates for the various roadway links being eva luated for this study were determined and 
continued from the year 2030 to 2033, but were app lied to the year 2010 ground counts . 

A few additiona l steps were undertaken to arrive at final projections for traffic volumes on applicable 
roadways . First, a cordon line was examined to ensure that the future volumes crossing a line 

immediately north of Gage Boulevard was within 1% in both scenarios. Since there is no existing traffic 
to compare against for the Center Parkway Extension some minor adjustments were needed. A second · 
step was performed which balanced the volumes entering and exiting the two intersections at the end 

of th e new Center Parkway Extension at Gage Boulevard and Tapteal Drive. 

Average Daily Traffic (ADT) volumes were also prepared by examining the peak hour proportion of the 
all day volumes for th e 2010 calibration counts along the cordon line used and applying that perce ntage 

to th e final peak hour forecasts prepared. The forecast ADT for Cente r Parkway at th e railroad cross ing 
is 7,000 vehicles. A ta ble in the Appendix shows all of the various volumes used for this forecast, wit h 

the volum es for both sce narios being shown in Figure 3. 

J-U-B Enginee rs, Inc. 130-13-007 /Cente rPa rkwayTrafficStudyFina l.docx 
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Center Parkway Extension and Railroad Crossing 
Traffic Study 

Some observations with respect to anticipated adjustments to traffic patterns during the PM peak hour 
with Center Parkway Extension in place include: 

o Traffic volumes on Columbia Center Blvd and Steptoe St wi ll go down 210 and 310 respectively 

" Traffic volumes on Gage Blvd west of Center Parkway and East of Steptoe Street wi ll go up 2.50 
and 180 respectively 

o Volumes on Center Parkway south of Gage Boulevard wi ll go up 220 

• Volumes on Taptea l Drive will go up 330 

• Volumes on Grandridge Boulevard south of Gage Boulevard will go down 50 

., Quinault Avenue west of Columbia Center Boulevard will go down 50 

• Columbia Center Blvd south of Canal Drive will go down 170 

• On several roadways outside of those mentioned above, such as Gage Blvd west of Steptoe 

Street, Steptoe Street south of Gage Blvd 

An opening day forecast of the ADT was also prepared. The BFCOG model had no such projection, so 
the growth rate along the cordon line of 1.6% per year was used and backed up from the 2033 forecast. 
The resulting 2014 ADT is 5200 vehicles. 

Operational Analysis 
An operational analysis was performed for the intersection of Center Parkway/Tapteal Drive, it being 

660' from the railroad crossing. The intersection of Center Parkway/Gage Boulevard was not expected 

to cause ·any problems because it is approximately 1,000' from the railroad crossing and the intersection 
control is a roundabout which would provide better service that the stop sign north of the railroad 

crossing. 

The analysis of Level-of-Service {LOS) is a means of quantitatively describing the quality of operational 

conditions of a roadway segment or intersection and the perception by motorists and passengers. 

Service levels are identified by letter designation, A- F, with LOS "A" representing the best operating 
conditions and LOS "F" the worst. Each LOS represents a range of operating conditions and one or more 

measures of effectiveness (MOE's) are used to quantify the LOS of a roadway element. For intersections 

the MOE used is average control delay (seconds) per vehicle . Whil e there are several methodologies for 

estimating the LOS of intersections, the most commonly used is presented in the Highway Capacity 

Manual and is the methodology used in this study (HCM 2000). The Highway Capacity Manual LOS 

criteria for unsignalized intersections are summarized in Table 1. 

Table 1. Level of Service Criteria for Unsignalized Intersections 

Level of Service (LOS) 
Average Control Delay 

(seconds/vehicle) 

A < =10 

B >10 - < 15 

c >15- < 25 

D >25 - < 35 

E >35 - <50 

F >50 

Source: 1-lighway Capacity t\1/anua/ 2000, Transportation Research 
Board, Nationa l Resea rch Counci l, Washington, D.C., 2000. -

J-U-8 Enginee rs, Inc. 130-13-007/CenterParkwayTrafficStudyFinal 
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Center Parkway Extension and Railroad Crossing 
Traff ic Study 

For unsignalized intersections delay is based on the avai labi lity of gaps in the major street to allow minor 

street movements to occur. As traffic volumes increase the ava ilability of gaps will decrease and greater 

delay tends to resu lt in d~ver frustration and anxiety, loss of time, unnecessary fuel co nsumption, and 

contributes to unnecessary air pollution. The City of Richland standard for Level of Service is LOS "D" for 

minor street approaches at unsignalized intersections, meaning the overall intersection LOS must be "D" 

or better. 

Peak hour traffic volumes shown in Figure 3 at the intersection of Center Parkway and Tapteal Drive 

were input into the Highway Capacity Software (HCS) along with the assumption that the intersection 
would have exclusive left turn lanes for each approach and a stop sign for northbound Center Parkway. 

This ana lysis was performed to determine the delay and Level of Service at the intersection as well as 

queue lengths for the northbound approach. The resu lts of the capacity analysis and intersection delay 

for existing conditions are shown in Table 2 with LOS worksheet ca lculations included in the Appendix. 

As shown in Table 2, the intersection of Center Parkway is forecast to operate with acceptable de lay and 

LOS, with under 25 seconds of average vehicle delay and LOS C. It was determined that the average 

queue length during the PM peak hour would be approximately 4.09 vehicles for t he left turn lane and 

less than 1 vehicle for the right turn lane. Thus, with an average vehicle length of 25 feet the queue 

length would not extend more than 125' of the total 660' feet back from Tapteal Drive to the railroad 

crossing and there is no concern that vehicles would be put in an unsafe situation of being stopped on 
. . 

the railroad tracks during a train event. 

Table 2. Summary of 2017 Build Scenario Delay (sec) and Level of Service 

Northbound Northbound 
Intersection Left Turn Right Turn 

Center Parkway/ 
24.7/C 10.6/B 

Tapteal Drive 

LEGEND 

22.5/C Delay and Level of Service using existing lane configurations 

An analysis was also performed to determine the potential impact of a train event on the intersection of 

Center Parkway/Tapteal Drive. Trains operating on the Tri-City and Olympia Railway are typically 

re latively short trains of 10 - 12 cars. To be conse rvative, and al lowing for increased rail demand, an 

eva luation of a train with 30 cars of average length of 50 feet was performed. Because it is not 

uncommon for trains to trave l in the 10 MPH range, this speed was used for this analysis, however 

clearly a faster train would result in a shorter duration of the railroad crossing closure . It would take 1.7 

minutes for a 30 car train to travel its 1500 foot length at 10 MPH. Adding 15 seconds to account for the 
railroad crossing gate arms amounts to just under 2 minutes of total closure during a train event or 

3.33% of the peak hour. With 420 sout hbound vehicles during the pea k hour it would be expected t hat 

approximately 14 vehicl es might be stopped at the cross ing during a train event. The average length of 

vehicle being 25' would amount to a queue length extending back from th e railroad cross ing of 

approximate ly 350', which would still leave 300' bet ween t he queue and Taptea l Drive. Th e driveway 

f or the Holiday Inn and the prope1i y on the west side opposite the Holiday Inn could be blocked for a 
portion of th e train event, however southbound vehicles destin ed for the Holiday Inn cou ld use the 

ce nter turn lane t o pro ceed to t heir destinat ion. Cross access between t he two parce ls on th e west side 

cou ld be a possible feature to better acco mm odate a t rain event . 

J-U-B Enginee rs, Inc. 130-13-007 /CenterPa rkwayTrafficStudyFi na l 
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Center Parkway Project Area Considerations 

Center Parkway Extension and Railroad Crossing 
Traffic Study 

The project area for the Center Parkway Extension is shown in Figure 4. There are two considerations 
worth discussion here for future development and consideration in the design of the roadway. 

First, development on the east side of the road immediately north of the railroad crossing is the Holiday 
Inn which has two access points. The southern access is within 100' of the ra il road crossing and the 
northern driveway is over 200' from the crossing. On the west side of Center Parkway there are two 
undeveloped lots. It is recommended that the southern lot on the west take its access opposite the 
northern access to the Holiday Inn, and that the northern lot take either share that access or take access 
from Tapteal Drive. In this fashion there will be enough spacing between the railroad crossing and the 
driveway accesses to Center Parkway. 

Second, as a safety benefit to the railroad crossing, and to improve the environment for businesses and 
homes in the vicinity, the cities are interested in creating a Quiet Zone at the railroad crossing. To be 
most effective, a Quiet Zone at the Steptoe Street railroad crossing would be desirable as well. 

The Federal Railroad Administration, since the early 1990's has undertaken a substantia l technical and 
public process to put ru les in place.to requ ire the sounding of train horns at all railroad crossings. The 
rule was finalized in 2005. Along with this requirement, provisions were included to allow the creation 
of Quiet Zones that have Supplementary Safety Measures (SSM's) at ra ilroad crossings that "fully 
compensate for the absence of the train horn." These SSM's are physical constraints that prevent 
travelers from circumventing the gate arms at a railroad crossing, thus providing for a safer condition . 
Without the need for train horns the crossings are also more neighborhood and business friendly. In 
any event, when the train conductor sees the need, the train horn can be blown for improved safety. 
The purpose of the Quiet Zone is to eliminate the "routine" blowing of the train horn. For these 
particular crossings, a raised center median extending back 100' in length from the gate arms is the most 
cost-effective SSM . A formal procedure will need to be followed by the City of Richland to estab lish the 
Quiet Zone once the Supp lementary Safety Measures are in place. 

J-U-B Engineers, Inc. \30-13-007 / CenterPa rkwayTrafficStudyFinal. docx 
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Center Parkway Extension and Railroad Crossing 

------------------------------- -----T-'raffic Study 

Summary and Recommendations 

This Traffic Study has been performed to describe the efforts put forth by the City of Richland and the 
City of Kennewick to complete a roadway network that includes the extension of Center Parkway in 
order to accommodate growth in the region. Four primary objectives have been discussed that 
document the needs and benefits of extending Center Parkway between Gage Boulevard and Tapteal 
Drive that include: 

• Complete a grid network of functionally classified roadways- The completion of Center 
Parkway north of Gage Boulevard is merely one step of many to complete both a functionally 
classified network and a north-south component of a grid system to provide safe efficient 
movement oftraffic into this area of the region. 

• Provide relief to congested arterial facilities - Center Parkway has been planned to provide 
relief to both Columbia Center Boulevard as well as Steptoe Street, consistent with the 
philosophy of providing collector roadways parallel and in between arteria l roadways. 

• Provide improved access to commercial areas and developable land- nearly 60 developable 
acres of commercial land between the railroad and SR 240 which has desirable visibility will have 
improved access and will gain the synergy that commercial areas often seek. 

o Improve emergency response times- a significant area will have improved emergency response 
times, some with nearly a 30% reduction. 

Traffic forecasts were prepared with and without the Center Parkway Extension for the year 2033. It is 
expected that the most significant change in traffic patterns will be a decrease in traffic volumes·on 
Columbia Center Boulevard and Steptoe Street of 210 and 310 respectively during the PM peak hour. 
An examination of traffic queues in the vicinity of the railroad crossing was performed and it was 
estimated that the northbound queue would be less than 125 feet back from Tapteal Drive with over 
650 feet of distance between Tapteal Drive and the railroad crossing. 

For the undeveloped land west of Center Parkway between the railroad and Tapteal Drive, it is 
recommended that the southern lot on the west take its access opposite the northern access to the 
Holiday Inn, and that the northern lot take either share that access or take access from Tapteal Drive. In 
this fashion there will be enough spacing between the rai lroad crossing and the driveway accesses to 
Center Parkway. 

Lastly, as a safety benefit to the railroad crossing, and to improve the environment for businesses and 
homes in the vicinity, a 100' median extending back from the railroad crossing gate arms should be 
insta ll ed. This is recommended as a Supplementary Safety Measures (SSM's) that will"fully 
compensate for the absence of the train horn" and allow the establishment of a "Quiet Zone" pe r the 
Federal Railroad Administration rules. This SSM is a physical constraint that prevents travelers from 
circumventing the gate arms at a rai lroad crossing, thus providing for a safer condition. The crossing at 
Steptoe Street should also be included in the Quiet Zone 

J-U-B Enginee1·s, Inc. J30-13-007 /CenterParkwayTrafficStudyFinal 
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CENTER PARKWAY TRAFFIC STUDY 

TRAFFIC FORECAST 

2010 2030 Model 
Calibration Regional Without With 

Ground Counts Model Center Pkwy Center Pkwy 
Locat ion NB/WB SB/EB NB/WB SB/EB NB/WB SB/EB NB/WB SB/EB 
Tapteal W/CCB 120 101 132 163 299 326 265 266 
Tapteal W/Center Pkwy 120 101 132 163 299 326 445 602 
Taptea l E/ Steptoe 82 73 136 153 399 344 232 307 
CCB s/SR 240 1906 1981 1618 1724 2182 2250 2180 2202 
Mall E/Ct r Pkwy 314 296 200 265 255 303 217 296 
Gage W /Steptoe 1144 765 1117 1014 1370 1081 1368 1070 
Gage E/Steptoe 1424 1117 1534 1305 1593 1177 1740 1228 
Gage W/Ctr Pkwy 596 595 735 826 756 856 945 978 

-
Tapteal Ov~rpass -~56 ;_ r' 95 138 55 234 129 157 133 
Leslie' i'\Jf,Gage 

;/ 
471 662 408 645 476 757 470 754 

'' Steptoe Nf.~age '" 670 825 833 784 1183 1597 1051 1414 
··Center Pkwy N/Gage -- -- -- -- -- -- 271 427 
CCB N/Canal Dr 1603 1815 1676 1825 2252 2361 2171 2205 . 
Leslie 5/Gage 625 984 672 907 782 917 779 915 
Steptoe S/Gage -- -- -- -- 574 1132 573 1140 
Grandridge 5/Gage 967 755 620 675 540 498 530 459 
Center Pkwy 5/Gage 384 414 575 601 550 603 651 761 
CCB 5/Canal Dr 1275 1478 1514 1629 2003 2133 1935 2022 
Center Pkwy s/G'Ridge 256 498 270 410 429 512 445 522 
Quinault W/CCB 627 567 865 841 . 976 1054 . 925 1042 

. Cordon ~i ne N/Gage <2744 3302 2917 3254 3911 4715 3963 4800 

*Model Growth Rate Perpetuated from 2020 to 2033 

I 2033* 

Without With 2033 ADT 
Center Pkwy Center Pkwy w/o with 

NB/WB Sj3/EB NB/WB SB/EB Cer:1ter Pkwy 

290 210 260 210 4600 4400 
290 210 400 430 4600 7700 
250 170 150 150 3900 2800 

2700 2710 2690 2650 50100 49400 
420 350 370 340 7100 6600 

1470 860 1470 850 21600 21500 
1550 1060 1690 1100 24200 25800 
640 650 790 750 11900 14300: 
280 230 190 240 4700 4000 
580 810 570 810 12900 12800 

1000 1760 890 1560 25600 22700 

-- -- 340 420 -- 7000 
2260 2470 2170 2300 43800 41400 
760 1040 760 1040 16700 16700 
600 1190 600 1200 16600 16700 
880 580 870 540 13500 13100 
390 440 470 540 7700 9400 
1770 2030 1710 1920 35200 33600 
430 650 440 660 10000 10200 
740 750 700 740 13800 13300 

4120 5270 4160 5330 87000 87900 
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Meeting Record· 
Project: City of Richland- Center Parkway At-Grade Crossing 

DEA Project#: CRCH0000-0001 

Date: December 11 1
h, 2012 

Time: 9:30A.M. unti l 12:00 P.M. 

Subject: Center Parkway proposed at-Qrade hiQhway-rai lroad Crossinq Diaqnostic MeetinQ 

Attendees: Pete Rogalsky, City of Richland; Jeff Peters; City of Richland; Julie Nelson, City of 
Richland; Kathy Hunter, Washington Utilities and Transportation Commission 
(UTC); John Deskins, City of Kennewick; Steve Plummer, City of Kennewick; 
Bruce Beauchene, City of Kennewick; Spencer Montgomery, JUB Engineers; 
Susan Grabler, David Evans and Associates; Kevin Jeffers, David Evans and 
Associates 

Invited but not Rhett Peterson, Tri-City and Olympia Railroad; 
in attendance Scott D. Keller, Port of Benton 

Location: Current end of street near 1970 Center Parkway, Richland, WA 99352 

Copies to: Invitees, project file 

Introductions 

City of Richland 

Pete Rogalsky, Public Works Director 
Jeff Peters, Transportation & Development 

Manager 
Julie Nelson, Project Engineer 

Washington Utilities and Transportation 

Commission (UTC) 

City of Kennewick 

John Deskins, Traffic EnginE;ler 

Steve Plummer, Engineering Services 
Manager 

Bruce Beauchene, City Engineer 

David Evans and Associates (DEA) 

Kathy Hunter, Rail Manager 

JUB Engineers 

Susan Grabler, Grade Crossing/Quiet Zone 

Specialist 
Kevin Jeffers, Project Manager 

Spencer Montgomery, Transpo1iation Planner 

Items Discussed: 

City of Richland (City) intends to petition tile UTC to allow tile opening of a new at-grade crossing at 
Center Parkway over the Port of Benton (Po1i) tracks operated by Tri -Cities and Olympia Railroad 
(TCRY). They are leading the project under an inter-local agreement with the City of Kennewick. The 
two cities will have joint ownership and maintenance responsibilities for the roadway infrastructure. 

The pmposed roadway wou ld run north-south and connect the existing dead-end Center Parl<way in 
Rich land to the existing round-a-bout at North Center Parl<way and W est Gage Avenue in Kennewick . 
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Center Parkway At-Grade Crossing 
Diagnostic Meeting Record 
Page 2 

The proposed roadway will cross the Port tracks just south of the current dead-ended Center 
Parkway. The north property line of the Port railroad is the boundary of the two cities, making the 
proposed at-grade crossing in the City of Kennewick. 

While invited, the TCRY and Port did not have representatives in attendance. Thus, no one at the 
meeting entered the Port right-of-way. 

There are currently two sets of tracks at the proposed highway-railroad crossing. The TCRY holds 
train operating rights on the northern-most set of tracks that extend to the Port of Benton, north of 
Richland. The Port of Benton owns the rail infrastructure and the underlying right-of-way. There are 
two tracks on the Ports right-of-way at the proposed Center Parkway highway-railroad crossing; 
based on aerial photos, the northerly track is the "main" line track; the south track is a siding track. 
The turnouts (aka switches) to the siding are about 500 feet to the east and about 1,600 feet to the 
west of the propc;>sed crossing. 

It is believed that the train speed on the main track is about 35 mph; the siding speed is believed to be 
no higher than 10 mph. The Federal Railroad Administration (FRA) crossing database for the Steptoe 
Road at-grade crossing (USDOT Number 310397T) about 1/3rd of a mile to the west suggests that six 
trains per day traverse the proposed crossing, but this data has not been updated since 2004. 
Further, the Port and the City both anticipate increases in industrial development on the rail line which 
could increase the number or length of trains using the branch line. 

In the past, TCRY is believed to have used the siding to interchange cars with Union Pacific Railroad 
(UPRR). It is now understood that TCRY moves cars bound for UPRR further into Kennewick. 

Both UPRR and BNSF Railway have trackage rights into the Port of Benton, based on a recent court 
case. The City has agreements with both the BNSF and UPRR to not oppose a petition for the 
proposed Center Parkway at-grade highway-railroad crossing. The UPRR agreement includes a 
clause that UPRR will no longer interchange cars at the proposed at-grade crossing location. The 
City also has an agreement with the Port of Benton that would grant an easement for the roadway 
once a Crossing Order is received through the UTC process. · 

About 200 feet south of Port tracks are two UPRR tracks. These tracks are no longer being used. 
The City of Kennewick has purchased the ROW for the roadway from Union Pacific. The City intends 
to remove the tracks from the roadway ROW as part of the project, so no at-grade crossing of these 
two tracks will be required. 

DEA presented a three-page conceptual design of what the proposed at grade crossing might look 
like. This depicts only the "main line" Port track will be crossed and assumes the "siding track" will be 
relocated or removed from the crossing. It was discussed that elimination of the "siding" track would 
likely be a condition of approval of the petition. The crossing is conceptually designed to include 
active warning devises including bells, flashing lights, and gates. While the conceptual design depicts 
four lanes, the City advised that it will only have two travel lanes, a center turn lane and two bike 
lanes. Sidewalks on both sides of the proposed roadway are also included to be located behind the 
automatic warning devices per the MUTCD. 

During the meeting, it was discussed that non-mountable medians would be included at the proposed 
Port crossing; the southern median would be at least 100 feet from the crossing arm protecting the 

.. 
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Center Parkway At-Grade Crossing 
Diagnostic Meeting Record 
Page 3 · 

nearest tracl<. The northern median would be 60 feet long to accommodate the existing hotel 
driveway in the northeast quadrant of the proposed crossing. 

It was also discussed that a quiet zone for the crossing would likely be pursued if the crossing is 
approved by the UTC. This may result in the use of four-quadrant gates rather than the two-quadrant 
gates shown in the conceptual design; however, this will not be a part of the initial petition . The Quiet 
Zone process for the crossing was briefly discussed. The UTC's only role in such actions is to provide 
comments on the safety of the proposal; it is the FRA that makes the final decision on Quiet Zone 
applications. 

Emergency services were discussed. The City has a fire station and EMT service at 710 Gage 
Boulevard, while the City of Kennewick has a fire station and EMT service at 7400 W Quinault 
Avenue. It appears that the Kennewick station is closer to the existing hotel just north of the proposed 
crossing . A map showing the emergency services covering this area should be provided to the UTC 
during the petition process. 

The UTC petition process was discussed. The UTC will require the City to provide justification for why 
a grade separation is not feasible at this location. Technical infeasibility is a major consideration at 
this location due to grades approaching it from the north and the Holiday Inn Express main entrance 
that would be eliminated. Once the petition is submitted, the UTC will notify all stakeholders who 
have not waived the UTC hearing process. The stakeholders will have 20 calendar days to respond 
to the petition. If all stakeholders are not in support of the petition, UTC staff will recommend that the 
matter be set for hearing. The City should also provide the projected AADT for the Center Parkway 
crossing, which will be required in the UTC petition. 
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Center Parl<:way Extension 

Grade Separation Evaluation 
Center Park\-vay and Tri-City and Olympia Railroad 

The Cities of Richland and Kennewick are seeking to extend Center Parkway from Gage Blvd north to 

Tap teal Blvd. The extension is part of the City of Richland's and City of Kennewick's long term 

transportation plans. The project would construct a 3-lane roadway for 750 feet starting on the north side 

of the Gage Blvd Roundabout crossing the ra ilroad tracks and connecting into the existing improvements 

just south of Tapteal Blvd. 

This report evaluates the feasibility of constructing a grade separated crossing in lieu of an at-grade 

crossing at this location . It is intended to be used to support a petition to the Washington Utilities and 

Transportation Commission. 

EXISTING CONDITIONS: 

Railroad 
>- To the East of the proposed Center Parkway crossing, approx. 1,900 feet, there is a railroad bridge 

crossing over Columbia Center Blvd. 

> To the West of the proposed Center Parkway crossing, approx. 3!800 feet, there is an at-grade 

signalized crossing of Steptoe St. 

>- for evaluation purposes, the track is assumed to be on an approx. 0.11% grade from Steptoe St. to 

Columbia Center Blvd. 
Center Parkway 

>- The existing width of Center Parkway is 46 feet. 

)> Improvements stop just north of Gage Blvd at the Private Dr and start just north of the railroad 

tracks. 

>- The roadway grade approaching the railroad from the south is descending at 0.5%, but approaching 
the railroad from the north, the roadway is climbing at up to 6.0%. 

DESIGN CRITERIA: 

Railroad 

>- Max track grade of 1%. 

>- Minimum vertical clearance of 23.33 feet. 

)> Minimum horizontal clearance of 25 feet either side of track. 

Center Parkway 
);> The \'llidth of Center Parkway in the area of the rai lroad will be 46 feet. 

> Minimum vertical clearance of 16.5 feet. 

)> Min imum horizontal clearance is the width of the roadway section. 

000040 
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EVALUATED OPTIO NS: 

Ootion #1-Maintain Center Parkwav elevation and lower track either side ofcrossing. 
)> This option is not feasible due to the impacts at the Columbia Center Blvd crossing. In order to lower 

the track and maintain the elevation at Center Parkvvay, the grade past the existing railroad bridge 

and Columbia Center Blvd would need to be lowered over 18 feet. Columbia Center Blvd is a highly 

travelled arterial and the surrounding area around the crossing is developed. Therefore, the impacts 

to the traveling public and properties rule out this option. (Due to its obvious infeasibility; no exhibit 
has been created for this option.) 

Option #2-Lower railroad and elevate Center Parkwav 
)> This option is not feasible because the Center Parkway profile design will not meet City design 

criteria. The roadway grade would be over 8%. Further the fill depth would be over 19 feet 

restricting access to existing businesses as well as adjacent properties. It would also require 

extensive retaining wall systems along the railroad as well as Center Parkway. {See Grade Separation 
Evaluation #2 Exhibit) 

Option #3-Maintain railroad elevation and lower Center Parkwav under track. 
)> This option is not feasible because the excavation depth along Center Parkway would be over 23 feet. 

This would restrict access to existing businesses as well as adjacent properties. It would require an 

extensive retaining wall system along Center Parkway. It should also be noted that a rail over 

roadway crossing is generally not desirable to railroads as this tends to increase maintenance costs. 

(See Grade Separation Evaluation #3 Exhibit) 

Ootion #4-Raise railroad and lower Center Parkwav. 
)> This option is not feasible because the fill depth along the track would be over 18 feet requiring an 

extensive retaining wall system to keep the fill within the right of way. Raising the grade of the 

railroad would likely require fill slopes that could impact the loop road parallel to the tracks that goes 

over Columbia Center. Similarly, fill slopes would likely impact private properties on either side of 

Center Parkway. Although this has the least grade impact along Center Parkway it would still require 

an excavation depth over 6 feet and would restrict access to existing businesses as well as adjacent 

properties. (See Grade Separation Evaluation #4 Exhibit) 

Summarv 
In looking at a grade separation, the most desirable configuration is for the roadway to go over the railroad. 

Options #1 and #2 evaluate what would be required to provide a roadway overcrossing of the railroad. 

Neither of these options are feasible geometrically. The next configuration is for the railroad to go over the 

roadway. Options #3 and #4 eval~ate what would be requii·ed to provide a roadway undercrossing of the 

railroad. Option #3 is not feasible due to the excavation depths and access issues. Option #4 is not feasible 

because, like Option #3, the depths of the fills restrict access to the businesses and adjacent properties. In 
addition, Option #3 and #4 would be difficult to construct while maintaining rail operations. 

Based on this analysis, a grade separated crossing is not fea sible at this lo cation. 
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CJ 

GRADE SEPARATION EVALUATION #2 
RAILROAD UNDER ROADWAY 

·HOLD RR ElEVATION AT COLUMBIA CENTER RR BRIOGE 
-GRACE RR TOWARDS CENTER PAAJ<INAY USING A MAX -1% SLOPE 

- CONSTRUCT ROADWAY BRIDGE OVER RAILROAD FOR CENTER PNWNAY CROSSING 

OPTION DOES NOT WORK GEOMETRICAU Y: 
-GRADE ON CENTER PAAYINAY EXCEEDS MAX ROADWAY GRADES ALLOWED 

·Fill DEPTH IS IN EXCESS OF 1~ WOULD RESTRICT ACCESS TO PROPERTIES ALONG CORRIDOR 
-RETAINING WALL HEIGHTS GREATER THAN 19' WOULD BE REQUIRED. 
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- ·-
GRADE SEPARATION EVALUATION #3 

ROADWAY UNDER RAILROAD 

·HOLD RR ELEVATION AT CENTER Pf>JIJ<IWAY 
-GRADE ROADWAY UNDER RAILROAD 

· CONSTRUCT RR BRIDGE OVER ROADWAY FOR CENTER Pf>JIJ<IWAY CROSSING 

OPTION DOES NOT WORK GEOMETRICALlY: 
· EXCAVATION DEPTH IS IN EXCESS OF 23' WOULD RESTRICT ACCESS TO PROPERTIES ALONG CORRIDOR 

·RETAINING WALL HEIGHTS GREATER THAN 23' WOULD BE REQUIRED. 

/ 

~g!~1~~~~~!!hmmmmll!UH!fn;Hm;iTi;;;n~~~n~i 
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GRADE SEPARATION EVALUATION #4 
ROADWAY UNDER RAILROAD 

·HOLD RR ELEVATION AT COlUMBIA CENTER RR BRIDGE 
·GRADE ROADWAY TOWARDS CENTER PAR'IINAY USING A MAX +1% SLOPE 

·CONSTRUCT RR BRIDGE OVER ROADWAY FOR CENTER PAR'IINAY CROSSING 

OPTION DOES NOT WORK GEOMETi!ICALL Y: 
· EXCAVATION DEPTH IS IN EXCESS OF 6' WOUlD RESTRICT ACCESS TO PROPERTIES ALONG CORRIDOR. 

· RETAINING WALL HEIG~ GREATIER 1liAN 1~ WOUlD BE REQUIRED ALONG THE RAILROAD. 
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DAVID EVANS 
.o.NoASSOCIATE.S oNe. 

Background 

Appendix to Center Parkway Extension Grade Separation Evaluation 

In Support of a Petition to Construct a New Highway-Rail Grade Crossing 

Prepared by Kevin M. Jeffers, PE of David Evans and Associates 

March 25, 2013 

The cities of Richland and Kennewick propose to extend Center Parkway over the rail line owned by the 

Port of Benton. It is a proposed to be a two lane urban arterial roadway with a center turn lane, two 

bike lanes and two sidewalks, running north/south and connecting the two cities. Land use in the urban 

area is primarily commercial, with residences southwest of the proposed crossing. The proposed speed 

of the roadway is 30 mph. The projected Annual Average Daily Traffic (MDT) is 7,000 in 2033. 

The existing rail line is running east/west but is curving slightly at the proposed crossing location, 

resulting in a slight skew (22 degrees from normal). There are two tracks at the proposed crossing 

location; however the project proposes to remove the short siding track on the south side of the "main" 

track. The rail line is expected to host and maximum of up to six (6) freight trains per day at speeds up 

to 15 mph, based on the current level of service and the industry move to consolidate car-load service 

into blocks or unit trains for economy of scale. No passenger trains are operating or anticipated~ 

Why is a grade separation not warranted? 

The Federal Highway Administration (FHWA) Grade Separation Guidelines state that a highway-rail 

grade crossing should be considered for grade separation whenever one or more of the following 

conditions in the table below exist. 

The roadway is part of the designated Interstate System 

The roadway is otherwise designed to have full controlled access 
The posted roadway speed equals or exceeds 70 mph 

AADT exceeds 100,000 in urban area of 50,000 in rural areas 
Maximum authorized train speed exceeds 110 mph 

An average of 75 or more passenger trains per day in urbi.m area or 30 or more passenger trains 
per day in rural areas 
Crossing exposure (the product <;>f the number of trains per day and AADT) exceeds 1,000,000 in 
urban areas or 250,000 in rural areas 

Passenger train crossing expo~ure (the product of the number of passenger trains per day and 
AADT) exceeds 800,000 in urban areas or 200,000 in rural areas 

The expected accident frequency (EAF) for active devises with gates, as calculated by the USDOT 
Accident Prediction Formula including 5~year accident history, exceeds 0.5 
Vehicle Delay exceeds 40 vehicle hours per day 

As such, a grade separation is not warranted based on: 

• Roadway characteristics • Crossing Exposure Value, or 

• Average Daily Vehicle Delay • Accident Prediction 

No 

No 
No 

No 
No 

No 

No 

No 

No 

No 

000052 
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Appendix to Center Parkway Extension Grade Separation Evaluation ··· 

March 25, 2013 

To support this finding, the following data was gathered and calculations prepared. 

Traffic Volumes 

Traffic volumes for 2033 were based on the Center Parkway Extension and Railroad Crossing Traffic 

Study, dated March 2013 and prepared by Spencer Montgomery and Rick Door, PE, of J-U-B Engineers, 

l_nc. These were predicted to be 7,000 average daily vehicles. 

Vehicle Delay 

In the previously cited traffic study, along with the number of vehicles per day using the crossing, t he 

duration of a tra in event is derived to be just under 2 minutes. Based on the 7000 vehicles per day, the 

average vehicles per minute would be just under 5. At 5 vehicles per minut e, a train event lasting 2 

minutes, and up to 6 train-events per day, the number of hours of vehicle delay would be: 

5 vehicles/minute x 2 minutes/train x 6 trains/day x 2 minutes of delay/train I 60 minutes/hour 

= 2 vehicle hours per dav 

_This is less than the 40 vehicle hours per day threshold. 

Crossing Exposure 

The Crossing Exposure in 2033 is calculated as: 

. 6 trains per day X 7,000 AADT = 42,000, which is less than the 1,000,000 threshold for urban areas 

Accident Prediction: 

The methodology used to prepare an accident prediction model for t he proposed crossing was 

developed using principles consistent with USDOT Accident Prediction Model 

(http://safety.fhwa.dot.gov/xings/com roaduser/07010/sec03.htm). It should also be noted that no 

accident history for this proposed crossing is available. 

The basic formula provides an initial hazard ranking based on a crossing's characteristics. The proposed 

crossing's characteristic will be as follows: 

Warning Device Crossing Gate 

AADT {2033} 7,000 
Trains per day 6 
Main Trac;ks 1 

Daytime through Trains 6 
Roadway Surface . Paved 

Maximum Train Speed 15 

Highway Type Urban Minor Arterial 

Highway Lanes 2 

000053 
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Appendix to Center Parkway buension Grade Separation Evaluation 

March 25, 2013 

The Basic formula is: 

a=K x El x MT x DT x HP x MS x HT x HL, 

where: 

a= initial collision prediction, collisions per year at the crossing 

K =formula constant 

El =factor for exposure index based on product of highway and train traffic 

MT =factor for number of main tracks 

DT = factor for number of through trains per day during daylight 

HP =factor for highway paved 

MS =factor for maximum timetable speed 

HT = factor for highway type 

HL =factor for number of highway lanes 

Based on the proposed crossing characteristics and using Table 19 from Railroad-Highway Grade 

Crossing Handbook- Revised Second Edition 2007, the following factors to be used in the basic formula 

are: 

K = 0.001088 

El = 46.53 

MT= 3.21 

DT = 1.0 

The resulting factor lla" from the basic formula is 0.180. 

HP = 1.0 

MS = 1.0 

HT= 1.0 

HL= 1.11 

Based on the Table 20 of Railroad-Highway Grade Crossing Handbook - Revised Second Edition 2007, and 

assuming no accidents have occurred, the resulting Final Accident Prediction is 0.145 accidents per year. 

This is derived by interpolating between the two "a" values in Table 20 of 0.10 and 0.20. 

This result shows that the propos~d crossing will be well below the FHWA expected accident frequency 

threshold of 0.5, where grade separation should be considered. Further, the result is also below the 

FHWA expected accident frequency threshold of 0.2, where a grade separation should be consi9ered 

based on fully allocated life-cycle costs. 

Based on the level of accidents predicted, it does not appear a grade separation is war'rant ed from a 

public benefit perspective. 

000054 
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January 24, 2003 

Pete Rogalsky 
City of Richland 
PO Box 190 
Richland, WA 99352 

~', .... 
www.ci.kennewick.wa.us 

RE: Center Parkway/Gage Boulevard 

&:K 

SEPA- Mitigated Determination of Non-Significance #02-95 

Dear Pete: 

CE-SP-03-002 

Enclosed is the MONS for the referenced project for your review and approval. If you 
have any questions, please call me at (509) 585-4287. · 

Yours truly, 

q . 

, Plummer 
. ·Project Engineer 

Encl. 

PUBLIC WORKS DEPARTMENT 

2i0 W. 6th Avenue • P.O. Box 6i08 • Kennewick, WA 99336-0i08 
r.~no\ ~R~-.1?.10 • !='!lv t,::;na\ ,::;Q,::;_;1/1h;1 
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January 7, 2003 

Jack Clark 
Dept. of Public Works 
PO Box 6108 
Kennewick, W A 99336 

Dear Mr. Clark, 

Enclosed is a Mitigated Detennination ofNon-Significance#02-95 for the Center Parkway extension 
and Gage Boulevard widening. This Determination means no Environmental Impact Statement is 
required in order for the City to continue the processing of your application. 

Please notice that several changes have been made to your Environmental Checklist. No additional 
conditions hav·e been added. The City of Kennewick has determined that as mitigated, this proposal 
will not have a probable significant adverse impact on the environment. An Environmental Impact 
Statement (EIS) is not required underRCW 43.21C.030(2)(c). This decision was made after review 
of a completed Environmental Checklist, and will be available to the public on request. 

If you should have any questions, please feel free to contact me. 

Sincerely, 

?~Lt 
Rick D. White, Director 
Community and Economic Development 

RDW:drk 

Enclosure 

c: Dept. of Ecology 
W A Dept. Fish & Wildlife - Paul' LaRiviere 
WA Dept. Fish & Wildlife- Mark Teske, 201 N. Pearl, Ellensburg, WA 98926 
Yakama Nation, 815 Sanford Avenue, Richland WA 99352 
CTUIR - Carey Miller, PO Box 638, Pendleton, OR 97801 
Associate Planner 
File 

000057 
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E.D. #02-95 
CITY OF KENNEWICK 

MITIGATED DETERMlNATION OF NON-SIGNIFICANCE 

Description of Proposal: Center Parkway Extension - Gage Boulevard Widening. 

Proponent: City of Kennewick, Jack Clark, Public Works Department. 

Location of proposal, including street address, if any: See attached map. 

Lead Agency: CITY OF KENNEWICK 

Mitigation Required for Potentially SignificantAdverselmpacts: According to KMC 18.80.040(1), the 
City may impose any condition necessary to protect the health, safety, and welfare or otherwise bring a 
proposed development into compliance with the purpose and intent of this Title. 

For this proposal, conditions include the mitigation from the required acquisition of tfiree (3) existing 
businesses in a building at 8220 W. Gage Boulevard owned by Mail by the Mall. This building will be 
demolished for the Center Parkway extension pursuant to the options discussed and adopted by the 
Kennewick City Council on October 1, 2002. The existing business will be relocated at city expense in 
accordance with state and federal guidelines . 

.lL ThisMitigatedDNS is issued under 197-11-340(2). TheCitywillnot cto this proposal for fifteen 
(15)daysfromthedatebelow. Commentsmustbesubrnittedby f z..S o"':> . Afterthe 
review period has elapsed, all comments received will be evaluated and the DNS will be retained, 
modified, or withdrawn as required by SEPA regulations . 

...L Changes, modifications and/or additions to the checklist have been made on the attached 
Environmental Checklist Review . 

...L This MDNS is subject to the attached conditions. 

Responsible Official: Rick D. White 
Position!fitle: Director. Community and Economic Development 
Address: 210 West 6th Avenue, P.O; Box 6108, Kennewick, WA 99336 
Phone: 5 9 585-4278 

1 
_ ( 

Date v ~ o Signature Z-+',_-..._t .L:.A.""")::::....__:~_;_____:::::.._:::,"""'---------
************************************************************************************ 

According to KMC 4.08.430, this determination may be appealed to: 

Board of Zoning Adjustment 
City of Kennewick 
210 West 6th Avenue, P.O. Box 6108 
Kennewick, W A 99336 

000058 
The time for appealing SEPA issues is thirty (30) days after notice (WAC 197-11-680(5)(a). You should 
be prepared to make specific, written factual objections. Contact Rick White to read or request the 
procedures for SEPA appeals . 



79

CITY OF KENNEWICK 

ENVIRONMENTAL CHECKLIST REVIEW 

E.D. File#: 02-95 
Action: Center Parkway Extension- Gage Boulevard Widening. 

Reviewed by: L. Patterson 
Date: January 7. 2003 

The City of Kennewick has reviewed the checklist and has made changes on it. 

The City of Kennewick is adopting the Biological Assessment and Essential Fish Habitat Document 
prepared by Jack Clark, Environmental Engineer, in conjunction with MDNS #02-95. 

000059 
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K. BACKGROUND 
Center Parkway Extension - Gage Boulevard Widening 

Name of proposed project, if applicable: Center Parkway Extension- Gage Boulevard Widening 

2. Name of applicant: City of Kennewick 

3. Address and phone number of applicant and contact person: Jack Clark, DPW Environmental Engineer, 
POBox 6108, Kennewick, WA 99336 (509) 585-4317 

4. Date checklist prepared: August 28, 2002 

VS./ Agencyrequesting checklist: Citv Of Kennewick - Community and Economic Development Department 
(Planning Division) and a courtesy review sent to the City of Richland Community Development Dept. 

~- Proposed timing or schedule (including phasing, if applicable): Design through 2002, acquire right of 
way. bid in September 2003, start construction in November 2003, and finish in summer of 2004. 

7. Do you have apyplans for future additions, expansion, or further actiVity related to or connected with 
this proposal? No If yes, explain 

L1{. List any environmental information you know about that has been prepared, or will be prepared, directly 
related to this proposal. Biological Assessment for ESA listed species in area that will be submitted to 
Corps of. Engineers, National Marine Rsheries Service (NMFS), US Fish and Wildlife Service (USFW), 
and Cultural Resources Survey of project area. 

~-Do you know whether applications are pending for governinental approvals of other proposals directly 
affecting the property covered by your proposal? Yes If yes, explain. FolloWing the SEPA 
determination governmental approval from Cams, WDFW, NMFS, USFW and Confederated Tribes -of 
the Umatilla Reservation will have to occur for work to proceed. 

~--List any gov~rnment approvals or permits that will be needed for your prop~sal, if known. Corps of 
Engineers Nation Wide permit, Washington State Department of Rsh and Wildlife (yYDFW) Hydraulic 
Project Approval CHPA) and informal consultation with NMFS and USFWS. 

~-. Give a brief, complete description of your proposal, including the proposed uses and the size of the 
project and site. There are several questions later in this checklist that ask you to describe certain 
aspects of your proposal. You do not need to repeat those answers on this page. This is a joint project 
with the City of Richland. It proooses to widen Gage Blvd. from Leslie Road in Richland to Center 
Parkway in Kennewick with the addition of curb, gutter and sidewalk where none exists. Add a storm 
drain pipe from Steptoe east to Center Parkway and north to Tapteal Drive. And extend Center 
Parkway in Kennewick to Tapteal in Richland by creating a new road with sidewalk, curb and gutter. 

V.Location of the proposal. Give sufficient information for a person to understand the precise location of . 
yolir proposed project, including a street address, if any, and section, tm\'IlShip, and range, if known. If a 
proposal would occur over a range of area, provide the range or boundaries of the site( s ). Provide a 
legal description, site plan, vicinity map, and topographic map, if reasonably available. While you 
should submit any plans required by the agency, you are not required to duplicate maps or detailed plans 
submitted with any permit applications related to this checklist. The project area is from Leslie Road in 
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Richland on Gage Boulevard to Center Parkway and Center Parkway extension to Tapteal Drive in 
Richland. A vicinitv and site maps are attached to this document. 

.d. ENVIRONMENTAL ELEMENTS 

~arth 
a 

b. 

c. 

d. 

a 

General description of the site (circle one): Flat, rolling, hilly, steep slopes, mountainous, other. 

What is the steepest slope on the site (approximate pereent slope?) 5.4% on Center Parkway and 
8% - 10% on Gage Blvd. 

What general types of soils are found on the site (for example, clay, sand, gravel, peat, muck)? 
If you know the classification of agricultural soils, specify them and note any prime farmland. 
The soil classifications are varied, from Rnley stony fine sandy loam (0-30% slopes), Kennewick 
silt loam (2-5% slopes), Scooteney silt loam with gravely subsoil (0-2% slopes) and Warden silt 
loam (0-8% slopes). 

Are there surface indications or history of unstable soils in the immediate vicinity? No If so 
describe. 

Describe the purpose, type arid approximate quantities of any filling or grading proposed. The 
Center Parkway extension will be cleared. grubbed and graded. The surface area exposed to 
allow for material to be placed. which will be an urban arterial street. Material brought to the 
site will be from a local sand and gravel company. Material removed will be taken to permitted 
facility, Indicate source or fill. Immediate source of material unknown, contractor will provide 
material according to contract specifications. 

Could erosion occur as a result of clearing, construction or use? Yes If so, generally describe? 
Soil erosion due to water and air is likely during construction. 

About what percent of the site will be covered with impervious surfaces after project construction 
(for example, asphalt or buildings)? On Center Parkway there will be approximately 57,000 sq. 
ft. of new impervious surface. On Gage Boulevard there will be approximately 90,000 sq. ft. of 
new impervious surface. 

Proposed measures to reduce or control erosion, or other impacts to the earth, if any: Water 
(domestic) to be applied for soil stabilization and dust control. 'Revegetation of disturbed soils 
with native varieties will be specified in the contract. 

What types of emissions to the air would result from the proposal (i.e., dust, automobile odors, 
industrial wood smoke) during construction and when the project is completed? The project area 
is in attainment for all EPA criteria pollutants. It is not expected to substantially change 
transportation demand in the region. Rather. it is intended solely to improve safetv for the 
traveling public and is not expected to affect air quality. During project construction PM10 

emissions would be associated with demolition, land clearing, ground excavation, cut-and-fill 
operation and construction of the roadways. Construction emissions would be ·greatest during 
the earthwork phase because most emission would be -associated with the movement of dirt on 
the site. Benton Clean Air Authoritv CBCAA) regulates particulate emission Ctvpically in the fonn 
of fugitive dust) during construction activities. Incorporating mitigation measures into the 
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construction specifications for the project will reduce construction impacts. · If any, generally 
describe and give approximate quantities if known. The approximate quantities are not known. 

b. Are there any off-site sources of emissions or o.dor that may effect your proposal? None 
identified in the vicinity of this project. If so, generally describe. 

c. Proposed measures to reduce or control emissions or other impacts to air, if any: Dust control 
through water abDiication to limit the amount of-air borne particulants as described in the 
Benton County Clean Air Authority guidelines. Rev-vegetation of disturbed soils to control 

/ 

~Water 

erosion. 

a ~~c:ere any surface water b~dy on or in the immediate vicinity of the site (including 

year-round and seasonal streams, saltWater, lakes, ponds, and wetlands)? Yes If yes, descnbe 
type and provide names. Amon Creek If appropriate, state what stream or river it flows into. 
Amon Creek enters the Yakima River delta area approximately 6,000 from Gage Blvd 

2. Will the project require any work over, in, or adjacent to (within 200 feet) the described 
waters? Yes If yes, please describe and attach available plans. The roadway will cross over 
Amon Creek. The WDFW considers the existing culvert to be compatible with existing fish 

a sE(e criteria. 

Estimate the amount of fill and dredge material that would be placed in or removed from 
surface water or wetlands ~d indicate the area of the site that would be affected. Presently 
there is no fill coming into the Gage Blvd portion of the project. Material removed will 
remain on · site and out of the stream channel or removed during roadway construction to a 
permitted facilitv for reuse. Indicate the source of fill material. Rll and roadway material on 
the Center Parkway portion will be imported from a local sand and gravel facility. 

~· Will the proposal require surface water withdr~wals or diversions? None being proposed in 

this project. Give general description, purpose, and approximate quantities if known. 

5. Does the proposal lie within a 1 00-year floodplain? No If so, note location on the site plan. 

6. Does the proposal involve any discharges of waste materials to surface waters? No If so, 
describe the type of waste and anticipated volume of discharge? 

Ground. 
1. Will ground water be withdrawn, or will water be discharged to ground water? No Give 

general description; purpose, and approximate quantities ifknown. 

2. Describe waste material that will be discharged into the ground from septic tanks or other 
sources, if any (for example: Domestic sewage; industrial, containing the following 
chemicals . .. ; agricultural; etc.) Describe the general size of the system, the number of such 
systems, the number of houses to be served (if applicable), or the number of animals or 
humans the system(s) are expected to serve. None 
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/.~ WytetRunoff(including storm water). , 
· l--( Describe the source of runoff (including storm water) and method of collection and disposal, 

if any (include quantities, if known). Stormwater runoff will be from impervious surfaces 

such as roofs and driving paths. Where will this water flow? To ground. Will this water 

flow into other waters? Only if weather event is in excess of 25-year event If so, describe. 

~- Could waste materials enter ground or surface waters? During construction, accidental spills 

of construction materials and fuels are always a possibilitv. However. using BMP's, 
prevention, and containment of accidental spills of waste material will reduce the risk of 
ground water contamination and transportation of materials from the project site.· If so, 
generally describe. . 

J / Proposed me;tSured to reduce or control surfuce, ground and runoff water impacts, if any: 

a. 

Contract administration and scheduling of work. The contractor to provide a spill containment 
and counter measure plan for construction activities that would affect ground water impacts. 
Disturbed areas and roadside slopes will receive erosion control measures to mi~]imize erosion 
and replace vegetation cover. Vegetation will be reestablished in disturbed areas 

Check or circle the types of vegetation found on the site: 

deciduous tree: alder1 maple1 aspen1 other 
evergreen tree: fir1 cedar1 pine1 other 
shrubs 
grass 
pasture 
crop or grain 
wet soil plants; cattai11 bl.rttercupi bulrush/ skunk1 cabbage/ other 
water plants: water lily1 eelgrass; milfoil1 other 
other types of vegetation 

What kind and amount of vegetation will be removed or altered? 
The dominant plant associations to be removed are mainly grasses, sagebrush, and weedy 
species. Post construction erosion control techniques such as revegetation will take place in 
areas that have been disturbed. 

·List threatened or endangered species known to be on or near the site. Status listings received for 
Benton Countv. No reported inStances or siqhtings of T&E plant species have been found in or 
near the proiect site. After numerous site visits and some vegetation surveys, the 
determination is that the area has been significantly altered from pre-European settlement 
conditions and any habitat that may have been suitable for rare plants has been eliminated. 
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Threatened .. Bald Eagle - USFWS 
Threatened Ute Ladies' tresses - USFWS 
Threatened Bull Trout- USFWS 
Candidate Umtanum wild buckwheat - USFWS· 

/ 

v{ . Proposed landscaping, use of native plants, or other measures to preserve or enhance vegetation 
on the _§ite, if any: Native plants, grasses and trees in areas disturbed that are not covered with 

/ impervious surface. . . -

5~mals 
~ Crrcle any birds and animals, which have been observed on or near the site or are known to be on 

or near the site: 

·birds: hawk, heron, eagle, songbirds, other 

mammals: deer, rodents, bear, elk, beaver, other 

fish: bass, salmon, trout1 herring, shellfish, other 

List any threatened or endangered species known to be on or near the site; Various animals,­
birds, fish etc. are located on or near the vicinity of the project site. Threatened and 
Endangered Species list obtained from federal and state resources indicate the following species 
may be affected by the proposed project: 
Threatened: Mid-Columbia River Steelheaci Bald Eagle, and Bull Trout 
Endangered: Upper Columbia River Spring-run Chinook Salmon and Upper Columbia River Steelhead 
Species of Concern: Coho Salmon (State) 

Is the site part of a migration route? Yes Is so, explain. The Pacific Coast Flyway (Columbia 
Basin) for waterfowl. The Amon Creek has been reported by the WDFW to contain Coho .. 
Salmon. They believe the fish actually spawn in the upper reach associated with the colder 
springs coming from the hillsides to the south of Meadow Springs Golf Course. 

~- Proposed measures to preserve or enhance wildlife, if any: Vegetation enhancements to Amon 
Creek in the vicinity of the crossing will help existing species survive. It is anticipated that 
further work may be necessarv in the down stream area of the lower stretch of the Amon to 

..- serve as mitigation. 

v{; Energy and Natural Resources 
a. What kinds of energy (electric, natural gas, oil, wood stove, solar) will be used to meet the 

completed project's energy needs? Electric, gas, and diesel. Describe whether it will be 
used for heating, manufacturing, etc. Construction only 

b. Would your project affect the potential use of solar energy by adjacent propertie$? No If so, 
generally descnbe. 

'--e:'/ What kinds of energy conservation features are included in the plans of this proposal? The 
proposal by itS verv nature reduces the average trip distance to and from the Tapteal/ Center 
Parkway area. The extension of Center Parkway would eliminate over 610.00 miles of travel per 
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year. The savings are in time, cleaner air, less noise and fuel. List other proposed measures to 

/ reduce or control energy impacts, if any: Light conseiVation 

7. Environmental Health . 
uv./ Are there any environmental health hazards, including exposure to toxic chemicals, risk of fire 

and explosion, spill or hazardous waste that could occur as a result of this proposal? Yes Is so, 
describe. There are environmental health hazards associated_with construction projects of this 
size include fires, explosion from fuels and spills of fuels or chemicals. 

1. Describe special emergency services that might be required. Emergency Medical Services 
for employees injured on the job site. 

vi. Proposed measures to reduce or control environmental health hazards, if any: Normal 
safety practices required by federal, state, and local regulations will apply to all 
construction work The contractor must submit to the Oty Public Works Department a . 
Spill Containment and counter Measure Plan that is acceptable before work will be 
allowed to start. This plan will address procedures, equioment, and materials used in 
the event of a spill. 

Noise. 
1. What types of noise exist in the area, which may affect your project (for example: traffic, 

equipment, operation, other)? None identified 

LL. -L What types and levels of noise would be created by or associated with the project on 
short-term or a long-term basis (for example: traffic, construction, operation, other)? 
Indicate what hour's ~:10ise would come from the site. Traffic from trucks delivering 
construction equipment and material. Noise from construction equipment. The hours 
are 7:00am to 5:00pm . 

Proposed measures to reduce or control noise impacts, if any: The hours of work will be 
between 7:00am to 5:00pm, Monday to Friday, and the project engineer will follow the 
City of Kennewick Standard Specifications and Details for construction work. 

~and and Shoreline Use 
~ What is the current use of the site and adjacent properties? Commercial business and apartments 

on the Gage Blvd. portion. Commercial businesses and modular home park on the Center 
Parkway portion. 

Has the site been used for agriculture? No If so, describe. 

Describe any structures on the site. Fences, commercial business buildings, railroad tracks, 
poles for ligh~ng, power transmission or traffic control. 

Will any structures be demolished? Yes If so, what? On the Center Parkway extension, Mail 
By The Mall will be demolished and the PUD fence relocated. _On Gage Blvd. some above 
ground poles for lighting or power will be removed or replaced or relocated. 

000065 



86

~-· 

·~·/ 

g. 

v(/ 

1. 

J. 

k. 

Center Parkway Extension - Gage Boulevard Widening 
What is the current zoning classification of the site? On Gage Blvd. through the City of Richland 
the zoning is Central Business (CB), Planned Unit Development CPUD), Commercial Limited 
Business CC-LB), Medium Density Single Family Residential CR-lM), Multiple Family Residential 
(R-3), and Agricultural (AG). On the City of Kennewick portion of the project on Gage Blvd. the 
zoning is Commercial General (CG) and Reside'ntial High CRH), Commercial Retail CCR), and 
Commercial Office (CO). On Center Parkway through the City of Richland the zoning is General 
Business (C-3). On Center Parkway through the Otv of Kennewick the zoning is Commercial . 

. Retail (CR), Commercial General (CG) and Public Facility; 

What is the current Comprehensive Plan designation of the site? In the Citv of Richland on Gage 
Blvd. the Comp Plan designation is Commercial, High Density Residential and Low Density 
Residential. while Kennewick's Plan designates commercial and residential. In the City ·of 
Kennewick on Gage Blvd. the current designation is Commercial and High Density Residential. 
In the Citv of Richland along Center Parkway the designation is Commercial. which is the same 
as the City of Kennewick's Comp Plan. 

If applicable, what is the current Shoreline Master Program designation of the site? Compliance 

Has any part of the site been classified as an "environmentally sensitive" area? Yes If so, specify. 
The Amon Creek has a critical area designation on Richland's Geological Hazard Map. The creek 
area between Gage Blvd. and the railroad causeway is a Class II wetland with only the eastern 
boundary delineated to date. 

Approximately how many people would reside or work in the completed project? Not applicable 

Approximately how many people would reside or work in the completed area? Not applicable 

Proposed measures to avoid or reduce displacement impacts, if any: None 

Proposed measures to ensure the proposal is compatible with existing and projected land uses and 
plans, if any: Already compatible with existing land uses. 

Y~ousing 
a Approximately how many units would be provided, if any? Does not aoply Indicate whether 

high, middle or low-income housing. 

a. 

b. 

c. 

Approximately how many units, if any, would be eliminated? Mail By The Mall Indicate whether 
high, middle, or low-income housing. Structure houses three businesses 

Proposed measures to reduce or control housing impacts, if any: Relocation of businesses 

Aesthetics 
What is the tallest height of any proposed structure(s ), not including antennas; Street light poles 
what is the principal exterior building material(s) proposed? None proposed 

What views in the immediate vicinity would be altered or obstructed? None 

Proposed measures to reduce or control aesthetic impacts, if any: None 
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a. 

b. 

c. 

d. 

a. 

b. 

c. 

a. 

b. 

a. 

b. 

c. 

--· 
Center Parkway Extension - Gage Boulevard Widening 

Light and Glare 
What type of light or giare will the proposal produce? Street lighting What time of day would it 

mainly occur? Night 

Could light or glare from the finished project be a safety hazard or interfere with views? Not very 

likely 

What existing off-site sources of light or glare may affect your proposal? None 

Proposed measures to reduce or control light and glare impacts, if any? Low glare downward 

illuminating street lights . 

Recreation . 
What designated and inforinal recreational opportunities are in the immediate ~cinity? There 
are walking, jogging, bike riding and bird watching activities to pursue in and around the 
roadway. To the South of Gage Blvd. lies the Meadow Springs Golf Course. 

Would the proposed project displace any existing recreational use? No If so, describe. 

Proposed measures to reduce or control impacts on recreation, including recreation opportunities 
to be provided by the project or applicant, if any: None identified 

Historic and Cultural Preservation 
Are there any places or objects listed on, or proposed for, national, state or local preservation 

registers known to be on or next to the site? NQ_ If so, generally describe. 

Generally describe any landmarks or evidence of historic, archaeological, scientific, or cultural 
importance known to be on or next to the site. No 

Proposed measures to reduce or control impacts, if any: A preliminary cultural survey will be 
completed by the Confederated Tribes of the Umatilla Nation by visiting the site and inspecting 
the land being disturbed. If any cultural resources are discovered during· construction, work will 
stop and appropriate parties notified. A cultural resource inspector may be required during land 
disturbance activitieS. 

Transportation 
Identify public streets and highways serving the site, and describe proposed access to the existing . 
street system. See site and area maps for major arterial streets Show on site plans, if any. 

Is site currently served by public transit? Yes If not, what is the approximate distance to the 
nearest transit stop? 

How many parking spaces would the completed project have? None How many would the 
project eliminate? 
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ESA LISTED SALMONIDS CHECKLIST 

The Listed Salmonids Checklist is provided in order that the City can identify a project's 
potential impacts (if any) on salmonids that have been listed as "threatened" or 
"endangered" under the Federal Endangered Species Act (ESA). A salmonid is any fish 
species that spe1=1ds part of its life cyCle in tbe ocean and returns to fre_sh water. Potential 
project impacts that may result in a "taking" of listed salmonids must be avoided, or 
mitigated to insignificant levels. Generally, under ESA,_ a "taking" is broadly defined as any 
action that causes the death of, or harm to, the listed speCies. Such actions include those 
that affect the environmental in ways that interfere with or reduce tlie level of reproduction 
of the species. 

If ESA listed species are present or ever were present in the watershed where your 
project will be located, your project has the potential for affecting them, and you 
need to comply with the ESA. The questions in this section will help determine if the 
ESA listing will impact your project. The Fish Program Manager at the appropriate Department 
of Fish and Wildlife (DFW) regional office can provide additional information. Please contact the Dept. 
o~Jish and Wildlife at 1701 S. 24th, Yakima WA 98902-5720, Phone No. 509-575-2740. 

v1'. Are ESA listed salmonids currently present in the watershed in which your project 
will be? YES~ NO_. _ 
Please Describe. · 
Upper Columbia River Spring - Run Chinook (Endangered) 
Upper Columbia River Steelhead (Endangered) · 
Middle Columbia River Steelhead (Threatened) 

2. Has there ever been an ESA listed salmonid stock present in this watershed? 
YES _g_ NO__ . 
Please Describe. 
All migrate through this section of the Columbia River at various times during the year. 
WDFW has records of salmonid fish in Amon Creek. 

NOTE: Kennewick is located in the upper Mid-Columbia watershed. Salmonids are present 
in the watershed - questions no. 1 and no. 2 already answered "yes". Questions A-1 and A-
2 are also answered. 

PROJECT SPECIFIC: The questions in this section are specific to the project and vicinity. 

A1. Name of watershed Upper Mid-Columbia (Lower Yakima River) 

A2. Name of nearest waterbody Amon Creek 

v{;_ What is the distance from this project to the nearest body of water? Gage Blvd. 
crosses over Amon Creek 

Often a buffer between the project and a stream can reduce the chance of a negative impact to fish. 

~ What is the current land use between the project and the potentially affected water 
body (parking lots, farmland, etc.) Open space and public arterial street. 
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w· What percentage of the project will be impervious surface (including pavement & roof 
area)? 90% 

FISH MIGRATION: The following questions will help determine if this project could interfere 
with migration of adult and juvenile fish.. Both increases and decreases_in water flows can affect fish _ 
migr~j:ion. 

vs( .. - Does the project require the withdrawal of 
a. Surface water? Yes__ No X 

Amount ·--------------------
Name of surface water body ________ _ 

b. Ground water? Yes No X · 
Amount. ____ ~---------~--
From Where ---------Depth of well __________ _ 

Will any water be rerouted? YES . NO_X __ __ 
If yes, will this require a channel change? 

Will there be retention ponds? YES . X NO __ 
If yes, will this be an infiltration pond or a surface discharge to either a 
municipal storm water system or a surface water body? Discharge to surface 
from retention pond (25 year weather event) through a constructed wetland 
121 

If to a surface water discharge, please give the name of the waterbody. 
Amon Creek and then to the Yakima River-Delta. 

Will this project require the building of new roads? Yes Increased road mileage may affect 
the timing of water reaching a stream and may, thus, impact fish habitat. 

Are culverts proposed as part of this project? No 

Are stormwater drywells proposed as part of this project? 
Yes X No __ _ 

Will topography changes affect the duration/direction of runoff flows? 
Yes__ No-'X,__,___ 

If yes describe the changes. 
,........ . 

LB"8. Will the project involve any reduction of a floodway or floodplain by filling or other 
partial blockage of flows? Yes__ No.""""'X'-'---

If yes, how will the loss of flood storage be mitigated by your project? 
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WATER QUALITY: The following questions will help determine-if this project could 
adversely impact water quality. Degraded water quality can affect listed species. Water 
quality can be made worse by runoff from impervious surfaces, altering water temperature, 
discharging contaminants, etc. 

~;:·· Will your project either reduce or increase shade along or over a waterbody? 
YES __ NO_X_ Removal of shading vegetation or the building of structures such as docks 

or floats often result in a change in shade. 

/c;. Will the project increase nutrient loading or have the potential to increase nutrient 
loading or contaminants (fertilizers, other waste discharges, or runoff) to the waterbody? 

YES __ NO_X_ 

~- Will turbidity (dissolved or partially dissolved sediment load) be increased because of 
construction of the project or during operation of the project? In-water or near water work will 
often increase turbidity . 

. YES __ NO_X_ 
/ ' 

~4. Will your project require long term maintenance, i.e., bridge cleaning, highway 
salting, chemical sprays for vegetation management, clearing of parking lots? 

YES __ No_· _X_ 
Please Describe. 

Vegetation: The following questions are designed to determine if the project will affect 
rip~_rian vegetation, which can impact listed species. 

Vo~~ Wilf the project involve the removal of any vegetation from the stream banks? 
YES___ NO~X~-

If yes, please describe the existing conditions and the amount and type of vegetation to be 

zoved. 

D2. If any vegetation is removed, do you plan to re-plant? YES_X__ NO __ 
If yes, what types of plants will you use? Native grasses and trees 

\_ _ ___.,E< SIGNATURE 
The above answers are true and complete to the best. of my knowledge. 
understand the City is relying on them to make its decision. u . 

August 28, 2002 
Date 
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v{ ~#-·' 1; Wft.JJ th~ proposal require ap.y new roads or streets, or improvements ·to existing roads or streets, 
I ' ~~ ,Nfl~'ir.~ding_ driv~ways? No, If so, generally describe (indicate whether public or private). 

) l)- r:~· ej!& .JkH-'1 h ttAU/tU?.0 
r 

( 'e Will the;project usey(or occur in thelimmediate vicinity of) water, rail, or air transportation? Yes 
~- itJf If so, generally describe. Center Parkway is extended to Tapteal and crosses two rail lines. One 

is used as a siding and the other goes to the Hanford area. 
~-- _ 

g. 

a. 

b. 

, -
·J6. 

a 

b. 

How many vehicular trips per day would be generated by the completed project? On the new 
extension of Center Parkway traffic engineering. estimates are for 2,200 vehicular trips a day. If 
known, indicate when peak volumes would occur. Peak times of usage would be morning traffic 
between the hours of 7-9 a.m. and evening traffic between the hours of 4-6 p.m. 

Proposed measures to reduce or control transportation impacts, if any: Work hours for 
construction will be between the hours of 7:00am and 5:00pm during the weekdays of Monday 
to Friday. 

Public Services 
Would the project result in an increased need for public services (for example: fire protection, 
police protection, health care, schools, other)? No If so, generally describe. 

Proposed measures to reduce or control direct impacts on public services, if any. None identified. 

Utilities 
Circle utilities currently available at the site: electricity, natural g;:~s, water, refuse service1 

telephone, sanitary sewer, septic system, other ____ _ 

Describe the utilities that are proposed for the project, the utility providing the service, and the 
general construction activities on the site or in the immediate vicinity, which might be needed. 
Existing services are all that are needed. 

C. SIGNATURE 

The above answers are true and complete to the best of my knowledge. I understand that the City is relying 
on them to make its decisions. 

CJJ-cY~ 
Date Submitted: ·~ ~1; 2-0d '-----

/ ' 
Signature 
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D. SUPPLEMENTAL SHEET FOR NONPROJECT ACTIONS 

;cause these questions are very generaL it may be helpful to read them in conjunction with the list of the elements of the 
vnvironrnent. When answering these questions, be aware of the extent the proposal, or the types of activities likely to result from 
the proposal, would affect the item at a greater intensity or at a faster rate than if the proposal were not implemented. Respond 
briefly and in general terms . 

. 1. How would the proposal be likely to increase discharge to water; emissions to air; production, storage, 
or release of toxic or hazardous substances; or production of noise? Not very likely to increase any of 

- the above. 

Proposed measures to avoid or reduce such increases are: By its very nature the project proposes to 
decrease an estimated 610,000 miles of travel per year in tWenty years. 

2. How would the proposal be likely to affect plants, animals, fish, or marine life? The proposal would not 
likely affect plants, animal, fish, or marine life. Some degraded step-shrub vegetation will be removed 
and replaced by impervious surface~ Affects are considered inconsequential. 

Proposed measures to protect or conserve plants, animals, fish, or!narine life are: Disturbed land will be 
revegetated with native species, erosion control plans will be in place before contractor can start work. 
Any in water work in Amon creek will be timed to minimally impact fish species and habitat. · 

3. How would the proposal be likely to deplete energy or natural resources? Not verv likely to deplete 
either. 

mposed measures to protect or conserve energy and natural resources are: By building the project, a 
savings of30.500 gallons of fuel would be saved each year. Building the project, means reduced 
traffic volumes on Columbia Center Boulevard. · 

4. How would the proposal be likely to use or affect environmentally sensitive areas or areas designated (or 
eligible or under study) for governmental protection; such as parks, wilderness, wild and scenic rivers, · 
threatened or endangered species habitat, historic or cultural sites, wetlands, floodplains or prime 
farmlands? The proposal does not use or affect environmentally sensitive areas. 

Proposed measures to protect such resources or to avoid or reduce impacts are: Project timing, insuring 
adequate resources are present during construction and attention to obtaining adequate permits. 

5. How would the proposal be likely to affect land and shoreline use, including whether it would allow or 
e:q.courage land or shoreline uses incompatible with existing plans? The pro-posal is compatible with 
existing land uses and plans. 

Proposed measures to avoid or reduce shoreline and land use impacts are: None 

6. How would the proposal be likely to increase demands on transportation or public services and l:ltilities? 
The proposal would not iikely increase demands on transportation or public services and utilities. 

Proposed measures to reduce or respond to such demand(s) are: Compatible with existing services and 
transportation plans. 

7. Identify, if possible, whether the proposal may conflict with local, state, or federal laws or require~ents 
for the protection of the environment. None, identified at this time. 
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K~g{ 
www.ci.kennewick.wa.us 

October 11,2002 

To Interested Parties 

Subject: Center Parkway Extension and Gage Boulevard Widening Project 

This is a joint project with the City of Richland. AB lead agency, the City of Kennewick 
Department of Public Works is proposing to extend Center Parkway from Gage Boulevard to 
Tapteal Drive in the City of Richland. The project will also widen Gage Boulevard from Center 
Parkway to Leslie Boulevard in Richland. Additional information on property acquisition 
required for this traffic enhancement project as part of a SEP A checklist is available. 

The purpose of this notification is to provide an opportunity for comments on any additional 
information that may ·affect the environmental determination for this project. The checklist 
containing the additional information is best summarized as follows: 

• Extending Center Parkway from Gage Boulevard to Tapteal Drive in the City of Richland 
• Widening Gage Boulevard from Center Parkway to Leslie Boulevard in the City of 

Richland 
• This is a joint project with the Cities~ of Richland and Kennewick. 
• The City of Kennewick is the lead agency on this project 
• Right o_fway is being purchased for this project 

The SEP A Checkli~t and related documents are available at City Hall for review. To review 
these materials please contact the City of Kennewick Project Engineer, Steve Plummer at 585-
4287. To provide :written comments for consideration during this environmental review of tl:ie 
checklist, please provide those to: 

SEP A Responsible Official 
Rick White 
PO Box 6108 
Kennewick W A 99336 
rwhite@ci.kennewick.wa.us 

This notification is being published in the Tri City Herald on October 12, 2002. It is expected 
that a Threshold Determination wiU be issued after 30 days of this publication date. Therefore 
any comments must be submitted by November 12, 2002. 

' 

PUBLIC WORKS DEPARTMENT 

210 \IV. 6th Avenue • P.O. Bo;: 6W8 " l<enn&vvicl<, WA 89336-0WB 
(509) 585-<12"-!9 , Fa>: (SO~q SB5-(!.c15 i 000073 
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· City of Kennewick 

SEPA NOTIFICATION 

The Community Economic and Development Department has received a SEPA Checklist for the 
Center Parkway Extension and Gage Boulevard Widening on August 28, 2002. The checklist is 
compl'ete and the lead official is seeking comments on this project. Thirty (30) days from the 
publication of this notice in the Tri City Herald the lead official will issue an environmental · 
threshold determination for this project. 

The purpose of this notification is to provide an opportunity for comments on any additional 
information that may affect the environmental determination of this project. The checklist 
containing the additional information is best summarized as follows: 

• Extending Center Parkway from Gage Boulevard to Tapteal Drive into the 
City of Richland 

• Widening Gage Boulevard from Center Parkway to Leslie Boulevard 
into the City of Richland 

• This is a joint project with the Cities' of Richland and Kennewick 
• The City of Kennewick is the .lead agency on this project 
• Right of way is being purchased for this project 

The revised SEPA Checklist and related documents are available at City Hall for review. To 
review these materials please contact the City of Kennewick Project Engineer, Steve Plummer at 
585-4287. To provide written comments for consideration during this environmental review of the 
checklist, please provide those to: 

SEPA Responsible Official 
Rick White 
PO Box 6108 
Kennewick WA 99336 
rwhite@ci.kennewick.wa.us 

This notification is being published in the Tri City Herald on October 12, 2002. It is expected that 
a Threshold Determination will be issued after 30 days of this pubiication date. Therefore any 
comments must be submitted by November 12, 2002. 

OOOQ74 
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KADLEC MEDICAL CENTER, 
888 SWIFT BLVD 
Rli:HLAND, WA 99352 

CITY OF RICHLAND, 
P 0 BOX 190 
RICHLAND, WA 99352 

JOHN MEYER . 
1976 GREENVIEW DR 
RICHLAND, WA 99352 

GENERAL TELEPHONE CO OF 
THE NW, 
BOX 1003 
EVERETI, WA 98206 

ALBERTSON'S INC, 
250 PARKCENTER BLVD #20 
BOISE, ID 83726 

K-1 V LLC 
2625 THOROUGHBRED WAY 
RICHLAND, WA 99352 

CAR WASH INVESTMENTS, 
169 LAURELWOOD CT 
RICHLAND, WA 993520000 

ORCHARD HILLS MEDICAL 
BUILDING LLC 
8551 W GAGE BLVD #A 
KENNEWICK, WA 99336 

PAUL TOMA 
16425 WOOD VALLEY TRAIL 
JAMUL, CA 91935 

p TY COURSON 
h, _..J MINT LP 
RICHLAND, WA 99352 

r--.-.. -,. ,... . ..... . ..... ... ..... ... _...1 , ,, __ _ ...... . - -

. ! . (._ \ ., ·'\ 

KADLEC MEDICAL CENTER, 
888 SWIFT BLVD 
RICHLAND, WA 99352 

JOHN WILLIAM MEYER 
TRUSTEE 
1976 GREENVIEW 
RICHLAND, WA 99352 

CRAIG D & MARILEE 
NEERKES 
P 0 BOX 6980 
KENNEWICK, WA 99336 

CITY OF RICHLAND, 
P 0 BOX 190 
RICHLAND; WA 99352 

GORDON C HETIERSCHEIDT 
303 GAGE BLVD APT #311 
RICHLAND, WA 99352 

BJL PROPERTIES L L C, 
9116 E SPRAGUE UNIT 270 
SPOKANE, WA 99206 

D MARK & EILEEN FREEMAN 
98504 E CLOVER RD 
KENNEWICK, WA 99337 

FRANK H & JANET NFALLERT 
305 PEACH AVENUE 
SUNNYSIDE, WA 989440000 

DAVID C. MOBLEY 
1930 MINT LP 
RICHLAND, WA 99352 

STEVEN HUTCHISON 
1940 MINT LP 
RICHLAND, WA 99352 

5j,:;. ~"i ::, ; o_,_;?'i ;;:• .Al.J3.J\~ ~ 

COLUMBIA COMMUNITY 
CHURCH, 
150 GAGE BLVD 
RICHLAND, WA 99352 

Department of Ecology 
15 W. Yakima Ave. Suite 200 

· Yakima, WA 98902 

PATRICK H & VIVIAN 
. . LEDVALSON 

812 GAGE BLVD 
RICHLAND, WA 99352 

RICHLAND ASSISTED L L C, 
3131 ELLIOTT AVENUE 
SEATILE, WA 981210000 

. DION L DIETRICH 
1602 MORGAN RD 
SUNNYSIDE, WA 98944 

ORCHARD HILL COMM DEV 
PARTNSHP, 
601 WILLIAMS BLVD 
RICHLAND, WA 993523258 

GAGE PROPERTY 
DEVELOPMENT LLCA, 
8551 GAGE BLVD SUITE A 
KENNEWICK, WA 99336 

JOHN F TORTORELLI 
3521 S FOX 
SPOKANE, WA 99206 

OSCAR RODRIGUEZ 
1955 MINT LP 
RICHLAND, WA 99352 

MEADOWS NORTH 
ASSOCIATION , 
P 0 BOX 694 
RICHLAND, WA 993520000 

000075 



96

MEADOWS NORTH 
ASSOCIATION, 
P n BOX 6994 
f -lLANO, WA 99352 

ROBERT E-PATRICIA 
RFUHRMAN 
1954 SHERIDAN PL 
RICHLAND, WA 99352 

MICHAEL F & CHERYL MEYER 
1936 SHERIDAN PLACE 
RICHLAND, WA 99352 

HARENDRA P & 
USHASHRIVASTAVA 
183 EDGEWOOD 
RICHLAND, WA 99352 

GREGORY & MADELINE 
BENNETI 
297 GAGE BLVD 
RICHLAND, WA 99352 

LOYD PETIY 
323 B GAGE BLVD 
RICHLAND, WA 99352 

GLORJA SHERFEY 
285 GAGE BLVD 
RICHLAND, WA 99352 

MARTHA A NIPPER 
329-B GAGE BLVD 
RICHLAND, WA 99352 

WILLIAM R & MARION 
I\ WOMBACHER 
273 GAGE BLVD 
RICHLAND, WA 99352 

V 1A MORCUENDE 
3~'"' 0AGE BLVD UNIT B 
~ICHLAND, WA 99352 

~OBERT HOHASHI, ET AL 
P 0 BOX 96 
RICHLAND, WA 99352 

JAMES TILLMAN & 
PATIIELILLY 
1948 SHERIDAN PL 
RICHLAND, WA 99352 

BERNIE J & JANET 0 NEILL 
1930 SHERIDAN PLACE 
RICHLAND, WA 99352 

KENNEWICK IRRIGATION 
DISTRICT, 
214 W 1ST AVENUE 
KENNEWICK, WA 99352 

ANGELINA THORPE 
321-B GAGE BLVD 
RICHLAND, WA 99352 

GARY W & BETSY CSMITH 
289 GAGE BLVD 
RICHLAND, WA 99352-968 

GREGORY P & BECKY 
TARMATROUT 
345 BLALOCK CT 
RICHLAND, WA 99352 

FRED A & DIANA L RUCK 
227 GAGE BLVD 
RICHLAND, WA 99352 

JAMES V & SYDAWNA RHOKE 
275 GAGE BLVD 
RICHLAND, WA 99352 

ALLISON H DEGOES 
337-A GAGE BLVD 
RICHLAND, WA 99352 

. ' - ~ ... -. - . - : ' - - ~ " ' , ; . 
- -~ :.: - ": - . ...: --: - ,;) ..:. :\.; -' 

KOBERT HOHASHI, ET AL 
1177 JADWIN 
RICHLAND, WA 99352 

JOHN RAMMERMAN 
1942 SHERIDAN PL 
RICHLAND, WA 99352 

JOHN F & BETTY AMARRON 
TRUSTEES 
1924 SHERIDAN PLACE 
RICHLAND, WA 99352 

Washington State Department of Fish anc . 
Wildlife 
C/0 Paul LaRiviere 
2620 North Commercial Ave . 
Pasco, WA 99301 

DALE V & ELIZABETH WHITE 
323-A GAGE BLVD 
RICHLAND, WA 99352 

WILLIAM R-WALDEANA KING 
291 GAGE BLVD 
RICHAND, WA 99352 

MARK R STRANKMAN 
281 GAGE BLVD 

. RICHLAND, WA 99352 

MICHAEL BRUCE & DOROTHY 
HALLERKOVANEN TRUSTEES 
7306 STEILACOOM BLVD SW 
LAKEWOOD, WA 98499 

TIMOTHY MCKAY 
269 GAGE BLVD 
RICHLAND, WA 99352 

VIRGINIA G PITIS 
337-B GAGE BOULEVARD 
RICHLAND, WA 99352 

0 00076 
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ta09Z:5" 

LARRYTRICKEY 
303 GAGE BLVD #217 
Rlr:HLAND, WA 99352 

ROBERT R & WINSOME KING 
11 S JURUPA ST 
KENNEWICK, WA 99337 

MICHAEL R CONLEY 
303 GAGE BLVD UNIT 317' 
RICHLAND, WA 99352 

TRACIE MILLER 
303 GAGE BLVD APT 320 
RICHLAND, WA 99352 

Resident 
16301 NE 8th St. 
St. 102 
Bellevue, WA 

Bruce & Joyce Fleming 
359 Quailwood Place 
Richland, WA 99352 · 

ON THE GREEN 
CONDOMINIUM ASSOC, 
303 GAGE BLVD AP"T#225 
RICHLAND, WA 99352 

Patrick & Dolores McCoy 
402 Anthony Dr. 
Richland, WA 99352 

DALE F & JUDY M DANIELS, 
ET AL 
3911 W 36TH AVE · 
KENNEWICK, WA 99337 

r '':lent 
F- '"' r3ox 190 
Richland, WA 99352 

MANOLO E & LILIA JUGUILON . · 
2021 HOXIE AVENUE 
RICHLAND, WA 99352 

FRANK & ANADEAN BLONDIN 
1134 N TANGLEWOOD LN 
LIBERTY LAKE, WA 99019 

TODD SCHUMACHER 
303 GAGE BLVD 
RICHLAND, WA 99352 

LISA KOSKI 
2257 GRANITE DR 
WALLA WALLA, WA 99362 

NATALIE SHAFFER 
303 GAGE BLVD UNIT 124 
RICHLAND, WA 99352 

Resident 
7655 Market Street 
Youngstown, OH 

DAVID L & ENA MKNUTSON 
303 GAGE BLVD APT 216 
RICHLAND, WA 99352 

Jack White 
8911 W. Grandridge Blvd. 
St. C 
Kennewick, WA 99336 

MARLENE HARRIS TRUSTEE 
303 GAGE BLVD UNIT 128 
RICHLAND; WA 99352 

SHELLY R CALLAWAY 
303 GAGE BLVD #227 
RICHLAND, WA 99352 

ANTHONY RAY VIOLA 
33525 7TH PL SW 
FEDERAL WAY, WA 98032 

TIM M & PATRICIA LROLOFF 
11403 S 952 PRSE 
KENNEWICK, WA 99337 

Resident 
PO Box 3167 
Portland, OR 

Stephen Henager 
16202 S. Griffin Rd. 
Prosser, WA 99350 

Gage Park Mini Storage 
8500 gage Blvd. 
Suite A 
Kennewick, WA 99337 

PATRICK E & JULIE 
PLAMBERT 
303 GAGE BLVD UNIT 224 
RICHLAND, WA 99352 

JOHN & MARY ANN NIELSEN 
303 GAGE BLVD #323 
RICHLAND, WA 99352 

MASON L GARRISON 
303 GAGE BLVD #326 
RICHLAND, WA 99352 

DELORES ANDRIE 
303 GAGE BLVD UNIT 129 
RICHLAND, WA 99352 

ARNOLD R & CAROL CLOSES 
2454 PYRAMID 
LIVERMORE, CA 94550 
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1\RTHUR & SHARON MEYER::, 
26 1 GAGE BLVD 
;>'-'1LAND, WA 99352 

_ADD CALLISON 
303 GAGE BLVD APT 102 
~ICHLAND, WA 99352 

MAURICE & KATHY BALCOM 
1331 PHEND ROAD 
c::>ASCO, WA 99301 

v'ERNA GAYLE KRAN · 
303 GAGE BLVD APT #204 
~ICHLAND, WA 99352 

:<ARI JUDY 
303 W GAGE BLVD 
~ICHLAND , WA 99352 

3ARBARA I PEARSON 
303 GAGE BLVD #106 
RICHLAND, WA 99352 

DAVID L & ENA M KNUTSON 
303 GAGE BLVD APT 216 
~ICHLAND , WA 99352 

<EVIN & ELIZABETH HIRSCH 
1 027 COUNTRY CT 
~ICHLAND, WA 99352 

3RUCE A & JEAN M TURLEY 
34 W 23RD PLACE 
<ENNEWICK, WA 993370000 

a, , .1a Nation 
0 Box 151 
oppenish, WA 98948 

cJAVID HNYMAN 
339 B GAGE BLVD 
RICHLAND, WA 99352 

PEGGY HAGGARD, ET AL 
94805 E GRANADA COURT 
KENNEWICK, WA 99336 

TERRI FRAZIER 
303 GAGE BLVD UNIT 202 
RICHLAND, WA 99352 

CHRISTINE KOEPP 
12384 SAINT HEDWIG RD 
SAINT HEDWIG, TX 781529706 

LAWRENCE J HIPPLER 
303 GAGE BLVD APT #304 
RICHLAND, WA 99352 

BILLIE A MASTERSON 
303 GAGE BLVD APT 107 
RICHLAND, WA 99352 

JERALD & SANDRA LUKINS 
303 GAGE BLVD UNIT 110 
RICHLAND, WA 99352 

BETTY CERRILLO 
303 GAGE BLVD #206 
RICHLAND, WA 99352 

DAVID E & SUSAN MEAKIN 
4807 W 12TH 
KENNEWICK, WA 99337 

JOANN LLOYD 
303 GAGE BLVD #306 
RICHLAND, WA 99352 

~= s-;:._ t.~2 u-~ ~:dE..:e f J ~ S :. G·~; ~: 

ANN JACKSON 
303 GAGE BLVD APT 101 
RICHLAND, WA 99352 

BONNIE LARMATIS 
1310 HAINS 
RICHLAND, WA 99352 

MARY D FLEISCHMANN 
303 GAGE BOULEVARD #203 
RICHLAND, WA 99352 

CAROL M WELCH 
303 GAGE BLVD UNIT 302 
RICHLAND, WA 99352 

ROGER LEHMAN 
303 GAGE BLVD UNIT 105 
RICHLAND, WA 99352 

CARL & SHIRLEY MARUSHIA 
303 GAGE BLVD #108 
RICHLAND, WA 99352 

RICHARD L & JUDY HAMES 
303 GAGE BLVD #309 
RICHLAND, WA 99352 

ARNOLD R & CAROL GLOBES 
2454 PYRAMID 
LIVERMORE, CA 94550 

DAVID E & SUSAN MEAKIN 
4807 W 12TH 
KENNEWICK, WA 99337 

JOYCE BYRD, TRUSTEE 
303 GAGE BLVD UNIT 307 
RICHLAND, WA 99352 

000078 
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SmoJth :-e ~::d SheE3 7
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:onfederated Tribes of the Umatilla 
1dian Reservation (CTUIR) 
:10 Carey Miller 
1( X 638 
'c. _.3ton, OR 97801 

MARY ANN BRISSE 
303 GAGE BLDG #111 
RICHLAND, WA 99352 

JAMES R JOHNSON 
4990 HACIENDA AVE 
SAN LUIS OBISPO, CA 93401-

ROGER R TRUE 
1615 LAMB AVE 
RICHLAND, WA 99352 

JOAN I BATES 
303 GAGE BLVD APT #214 
RICHLAND, WA 99352 

GURDON HETIERSCHEIDT 
303 GAGE BLVD #311 
RICHLAND, WA 99352 

NANCY NADOLSKI 
303 GAGE BLVD #313 
RICHLAND, WA 99352 

WILLIAM CORSIGLIA 
303 GAGE BLVD APT 313 
RICHLAND, WA 99352 

MARIONE SKILDSEN 
303 GAGE BLVD .UNIT 118 
RICLAND, WA 99352 

\f' - lAM & LORALEE 
C, ._LAWAY 
1520 NACHES CRT 
RICHLAND, WA 99352 

Resident 
8911 Grandridge Blvd. 
Suite C 
Kennewick, WA 99336 

SUE BELL 
303 GAGE BLVD UNIT 112 
RICHLAND, WA 99352 

MYRTLE OFSTHUN 
303 GAGE BLVD #115 
RICHLAND, WA 99352 

CLAUDE D & VERGIE 
KRAWLINS 
303 GAGE BLVD APT 212 
RICHLAND, WA 99352 

NEIL WARREN PALMER 
2721 S GARFIELD 
KENNEWICK, WA 99337 

LANCE EGGERS 
PO BOX 1262 
RICHLAND, WA 99352 

-SHAWN STODDARD 
303 GAGE BLVD #313 
RICHLAND, WA 99352 

MICHAEL K HAMIL TON 
303 GAGE BLVD 315 
RICHLAND, WA 99352 

Resident 
8836 Gage Blvd. 
Suite 201 B 
Kennewick, WA 99336 

MARY SAMUELSON 
303 GAGE BLVD UNIT 121 
RICHLAND, WA 99352 

:} :: t-: i.r; rn pic:; E:: f c: r 5 J G ~; \1, 

Terry & Cnythia Preszler 
8797 W. Gage Blvd. 
Kennewick, WA 99336 

SCOTI BARTHOLOMEW 
303 GAGE BLVD APT 113 
RICHLAND, WA 99352 

LINDA K BISHOP 
-201 S SHERMAN PLACE 
KENNEWICK, WA 99336 

DAVID & PATRICIA 
VANLEUVEN 
303 GAGE BOULEVARD #213 
RICHLAND, WA 99352 

DAVID L & ENA M KNUTSON 
303 GAGE BLVD APT 216 
RICHLAND, WA 99352 

STEVENS EVERN 
303 GAGE BLVD APT 313 
RICHLAND, WA 99352 

PHILLIP TRACY 
303 GAGE BLVD #313 
RICHLAND, WA 99352 · 

SEAN STOCKARD 
303 GAGE BOULEVARD #117 
RICHLAND, WA 99352 

ADELINE RYATES 
95204 E REA T A RD 
KENNEWICK, WA 99338 

DARWIN D & LOIS MLAMBIER 
PO BOX 964 
CAMAS, WA 98607 
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~esident 

3104 W. Kennewick Ave. 

<. .ewick, WA 99337 

~esident 

3500 Gage Blvd. 
3t. A 
<ennewick, WA 99337 

~esident 
16301 N 8th St. 
3t. 102 
3ellevue, WA 

~esident 

j202 w. Gage Blvd. 
<ennewick, WA 99337 

Terry Lynn & Suzanne Bee 
\rlcCardle Trustees 
?0 Box 518 
r y HarbOr, WA 98250 

Kesident 
PO Box "1900 
Pasco, WA 99301 

John Meyer 
1976 Greenview Dr. 
Richland, WA 99352 

Jeff & Amy Bertelsen 
33881 Riverview Dr. 
Hermiston, OR 97838 

Dirk & Derae Stricker 
3104-S. Morain Place 
Kennewick, WA 99336 

Resident 
1335 Grandridge Blvd. 
Kennewick, WA 99337 

CCW East property Owners 
Assoc. 
3104 W. Kennewick Ave. St. 3 
Kennewick, WA 99337 

Emanuel Edibiokpo 
807 N. Pittsburgh St. 
Kennewick, WA 99337 

Robert & Margaret Stratton 
1101 S. Taft St. 
Kennewick, WA 99337 

OOQ080 
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Jack Clark 

·rom: 
.,;ent: 
To: 
Subject: 

Steve Plummer 
Monday, October 07, 2002 3:37 PM 
Jack Clark 
FW: 

-----Original Message-----
From: Richard Evans [mailto:RichardE@scm-ae.com] 
Sent: Friday, September 20, 2002 11:49 AM 
To: Steve Plummer 
Subject: R.E: 

Here is what I have: 

Columbia Center Mall 
Barb Johnson 
Columbia Center Blvd 
Kennewick, WA 99336 

Peter Rogalsky (E-mail) 
City of Richland 
840 Northgate Dr. 
Richland, WA 99352 

The Home Depot Inc 
1.451 Tapteal Drive 

ichland, WA 99352 

Greg Markel 
8551 Gage Blvd 
Kennewick, WA 99336-7113 

Banner Bank 
Dave Bixby 
1221 Jadwin Ave 
Richland, WA 99352 

Columbia Center West Business Owners Assoc. 
Nick Castorina 
27008 Clover Rd 
Kennewick, WA 99336 

McCoys 
Mail By The Mali, McCoy Recording, · McCoy Distributing 
Laurie McCoy 
8220 West Gage Boulevard 
Kennewick, WA 99336 

Victor Gomez 
8236 Gage Boulevard 
Kennewick, WA 99336 

Benton PUD 
· Brad Langdell 

P.O. Box 6270 
·nnewick, WA 99336 

Port of Benton 

Scott Keller 
000081. 
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3100 George Washington Way 
Richland, Washington 99352 

·'Jhn Haakenson 
,_00 George Washington Vvay 

Richland, WA 99352 

UPRR 
John Trumbull 
5424 S.E. Me Loughlin Blvd. 
Portland, OR 97202 

Tapteal Properties (Holiday Inn) : 
Allpro Inc 
Jack Nelson 
1232 Columbia Drive Southeast, Richland, WA 99352 

Tapteal II LLC (Bob Young) : 
Bob Young 
5 Presidio Terrace 
San Francisco, CA 94118 

Columbia Center West Homeowners Assoc. 
Floyd & Dixie Johnston 
8306 W Yellowstone 
Kennewick, WA 99336 

-----Original Message-----
From: Steve Plummer [mailto:stephen-plummer@ci.kennewick.wa.us] 
Sent: Friday, September 20, 2002 11:24 AM 

>: Richard Evans 
illj ect: RE: 

Thanks Rich. Will you be able to get me a mailing list today? Steve 

-----Original Message-----
From: Richard Evans [mailto:RichardE@scm-ae.com] 
Sent: Friday, September 20, 2002 11:22 AM 
To: Steve Plummer (E-mail) 
Cc: Roger Wright 
Subject: 

Steve, 

Here is the status of - our calls. 
Everyone I spoke with was happy to receive a call. 

Richard 

Columbia Center Mall (Barb Johnson) 
Out until Monday. Staff took message. 

Pete Rogalski 
Left voice message 

Home Depot 
Manager out until Monday. Spoke with Jeff, the Assistant Manager. 

Greg Markel 
Unavai lable. Staff took message. 

Banner Bank, Dave' Bixby 

2 000082 
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Left Dave a v oice mes_ctge 

Columbia Center West Business Owners Assoc. 
Left Nick Castorina a voice message. 

McCoys 
Spoke with Laurie McCoy. She will inform her father and brother. 

Victor Gomez (owner next to Mail by the Mall) 
Spoke with Victor. Asked him to see if he could catch Nick 

Castor ina 

Benton PUD 
Brad Langdell out until Monday. Left Brad a voice message . 

Port of Benton 
Scott Keller out of town until Monday. 
I left John Haakenson a voice message, he called and asked to have 

the information regarding the meeting e - mailed to him, which I did. 

UPRR 
Spoke with John Trumbull 

Tapteal Properties (Holiday Inn) 
Jack Nelson out of town until Oct 1. Staff took message and will 

contact Jack. 

Tapteal II LLC (Bob Young) 
Roger Wright to contact Bob. 

Columbia Center West Homeowners Assoc. 
Spoke wi th Dixie Johnston, Her husband is the homeowner President. 

3 00008 3 
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911 GRANDRIDGE BLVD, STE C,,KENNEWIC' 
ERRY J & CYNTHIA L,PRESZLER,8797 W (, BL' 'NNEWICK,WA,99336 
-836 GAGE BLVD STE 201B,KENNEWICK,WA,99336. 
0 BOX 3167,,PORTLAND,OR ' 
TEPHEN,HENAGER,16202 S GRIFFIN RD,,PROSSER,WA,99350 
6~ ~· NE 8TH ST STE 102,,BELLEVUE,WA 
G ARK MINI STG),8500 GAGE BLVD STE A,,KENNEWICK,WA 
RL . J & JOYCE A,FLEMING,359 QUAILWDOD PLACE,,RICHLAND,WA,99352 
'655 MARKET STREET I I YOUNGSTOWN I OH 
ATRICK & DOLORES E,MC COY,402 ANTHONY DR,,R!CHLAND;WA,99352 
ACK J,WHITE,8911 W GRANDRIDGE BLVD STE C,,KENNEWICK,WA,99336 
0 BOX 190,,RICHLAND,WA,99352 

104 W KENNEWICK AVE STE C,,KENNEWICK,WA,99336 
0 BOX 1900,,PASCO,WA,99301 
TEPHEN D & CAROLYN K,HENAGER,8400 W GAGE BLVD,,KENNEWICK,WA,99336 
335 GRANDRIDGE BLVD, ,KENNEWICK,WA 
500 GAGE BLVD STE A,,KENNEWICK,WA 
OHN,MEYER,1976 GREENVIEW DR,,RICHLAND,WA,99352 
CW EAST PROPERTY _OWNERS ASSOC,3104 W KENNEWICK AV STE C,,KENNEWICK,WA,99336 
UDLEY AVENUE,,PROSSER,WA 
6301 NE 8TH ST STE 102,,BELLEVUE,WA 
EFF & AMY,BERTELSEN,33881 R-IVERVIEW DR, ,HERMISTON,OR,97838 
MANUEL,EDIBIDKP0,807 N PITTSBURGH ST,,KENNEWICK,WA,99336 
·202 W GAGE BLVD, ,KENNEWICK,WA,99336 
IRK A & DERAE,STRICKER,3104 S. MORAIN PL,,KENNEWICK,WA,99337 
OBERT H & MARGARET R,STRATTON,1101 S TAFT ST,,KENNEWICK,WA,99337 
ERRY LYNN ~ SUZANNE BEE ,MCCARDLE TRUSTEES,PO BOX_ 518, FRIDAY HARBDR,WA, 98250 
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April 2, 2013 

Washington Utilities and Transportation Commission 
Chandler Plaza 
1300 S. Evergreen Park Drive SW 
PO Box 47250 
Olympia, WA 98504 

AITN: Kathy Hunter, Rail Manager 

RE: At-Grade crossing of Port of Benton Hanford Industrial Branch 
Kennewick Washington Contract P0219 (Phase 3) 

Dear Kathy: 

Enclosed are an original and three copies of the completed petition for a 
proposed at-grade c·rossing of Center Parkway over the Port of Benton Hanford 
Industrial Branch west of Richland Junction (MP 18.8 of the former UPRR 
Yakima Mainline). Included with each petition is a copy of: 

• Preliminary Crossing Design 
• Grade Separation Evaluation 
• Appendix to Grade Separation Evaluation 
• Traffic Study 
• Diagnostic Meeting Record 

Due to the complexity of this project, we are requesting that the Commission 
serve the respondents. 

Your support of this important project is appreciated. If you have questions or 
require additional information, please contact me at (509) 585-4287 or by e-mail 
at: steve.plummer@ci.kennewick.wa.us. 

Yours truly, 

Stephen R. Plummer 
Engineering Services Manager 

ENGINEERING DIVISION 

1010 E. Chemical Drive • PO Box 6108 • Kennewick, WA 99336-0108 
(509) 585-4287 • Fax (509) 585-4451 • steve.plurrimer@ci.kennewick.wa.us 

000086 
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[Service date February 25, 2014] 

BEFORE THE WASHINGTON 
UTILITIES AND TRANSPORTATION COMMISSION 

CITY OF KENNEWICK, 

Petitioner, 

v. 

PORT OF BENTON, TRI-CITY & 
OLYMPIA RAILROAD COMPANY, 
BNSF RAILWAY COMPANY, AND 
UNION PACIFIC RAILROAD, 

Respondents. 

) DOCKET TR-130499 
) 
) 
) ORDER02 
) 
) 
) INITIAL ORDER DENYING 
) PETITION TO OPEN AT -GRADE 
) RAILROAD CROSSING 
) 
) 
) 
) 

BACKGROUND 

1 On April 8, 2013, the City of Kennewick filed with the Washington Utilities and 
Transpmiation Commission (Commission) a petition to construct a highway-rail 
grade crossing at Center Parkway, Ke1mewick, Washington and remove an existing 
railroad siding. On May 31,2013 , the City of Richland petitioned to intervene in 
support of this petition. 

2 On June 4, 2013, the Conm1ission held a prehearing conference in Olympia, 
Washington, before Administrative Law Judge Adam E. Torem. At that time, the 
Conunission granted intervenor status to the City ofRichland and adopted a 
procedural schedule for this docket. 

3 At the prehearing conference, the City of Kennewick indicated compliance with the 
State Environmental Policy Act (SEPA) by its 2003 completion of a SEP A checklist 
for the Center Parkway Extension project and subsequent issuance of a Mitigated 
Detem1ination ofNonSignificance (MDNS). On July 26, 2013, the City of 
Kennewick updated its previous environmental assessment and prepared an 
Addendum to its SEPA checklist. On August 20, 2013 , the City of Kennewick 
confirmed to the Commission that all SEP A compliance work was complete. 

4 The Conm1ission conducted evidentiary hearings on November 19-20, 2013 , and a 
public conunent hearing on November 20, 2013, in Richland, Washington. Judge 
Torem performed a site visit and toured the area on November 21 , 2013. The patiies 
simultaneously filed written post-hearing briefs on December 20, 2013. 
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s Representatives. 1 P. Stephen DiJulio and Jeremy Eckert, Foster Pepper PLLC, 
Seattle, represent petitioner City of Kennewick and intervenor City of Richland 
(Cities). Paul J. Petit, Richland, represents respondent Tri-City & Olympia Railroad 
(TCRY). Steven W. Smith, Assistant Attorney General , Olympia, represents the 
Commission' s regulatory staff (Commission Staff or Staff).2 

EVIDENCE 

A. Center Parkway and Surroundings 

6 Center Parkway is a minor mierial roadway in Ketmewick. As cunently constructed, 
its northbound traffic moves into a roundabout intersection with Gage Boulevard and 
cmmot proceed further nmih to Tapteal Drive.3 As pari of their comprehensive plans, 
the Cities intend to connect Tapteal Drive in Richland with Gage Boulevard in 
Kennewick by extending Center Parkway nmihward.4 In order to accomplish this, 
Center Parkway would cross two sets of railroad tracks owned by the Pmi of Benton. 5 

7 Seven years ago, the Commission denied the City of Kennewick ' s original petition to 
construct this at-grade crossing.6 At that time, extending Center Parkway nmihward 
would have required crossing four sets of tracks. However, in 2011, the City of 
Richland completed negotiations with the Union Pacific Railroad Company (UPRR) 
and Burlington Nmihern Santa Fe Railway Company (BNSF) to relocate their 
switching operations from the area, allowing removal of the two UPRR spur tracks. 7 

1 The following parties appeared at the prehearing conference but did not participate in any other 
portion of the proceedings: Thomas A. Cowan, Richland, represents respondent Port of Benton. 
Tom Montgomery and Kelsey Endres, Seattle, represent respondent Burlington Northern Santa 
Fe Railway Company (BNSF). Carolyn Larson, Portland, OR, represents respondent Union 
Pacific Railroad Company (UPRR). 

2 In forma l proceedings, such as tllis, the Commission's regulatory staff participates like any other 
party, wllile the Conmlissioners make the decision. To assme fairness , the Commissioners, the 
presiding adnlitlistrative law judge, and the Commissioners' policy and accounting advisors do 
not discuss the merits of tllis proceeding with the regulatory staff, or any other patty, without 
giving notice and oppmtunity for all patties to participate. See RCW 34.05.455. 

3 Exh. JP-5-X, at 2-3 (overview maps of area). 

4 Exh. JP-1 T, 2:11-24; see also Exh. JP-2, Exh. JP-3 , and Exh. JP-4. 
5 See Exh. KH-2 (aerial view ofsmrounding area) and Exh. KH-3 (crossing configuration). 

6 See Docket TR-040664, City of Kennewick v. Union Pacific Railroad, Order 06, Itlitial Order 
Denying Petition; Docket TR-050967, City of Kennewick v. Port of Benton and Tri-City & 
Olympia Railroad, Order 02, Itlitial Order Denying Petition (January 26, 2007) (2007 Order). 

7 Exh. JP-6-X (UPRR) and Exh. JP-7-X (BNSF). 
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8 Conm1ercial and retail prope1iies dominate the area suiTounding the proposed 
crossing. As shown in Figure 1,8 the Columbia Center Mall , a major regional 
shopping center, is located immediately southeast of the proposed crossing, bordered 
by Center Parkway (west side), Quinault Street (south side), and Columbia Center 
Boulevard (east side). The Mall ' s northern boundary abuts Pmi of Benton and UPRR 
railroad tracks that connect at Richland Junction, just east of the proposed crossing. 

1 
I 

1 .. 

I 
I 

' ~""""'­
i i . 

f0WW9"rM 

Figure 1. Overview Map of Area (including old UPRR spur track, now removed) 

9 N mih of the proposed crossing, Tap teal Drive provides access to a hotel and various 
retail, commercial and undeveloped prope1iies located in a mile-long pocket ofland 
below Highway 240. The proposed Center Parkway crossing would provide a more 
direct connection from tills area to the Columbia Center Mall. 9 

10 Road access between these two areas now exists where Tapteal Drive intersects 
Columbia Center Boulevard, approximately 0.4 miles east of the proposed crossing. 

8 Aerial imagery of the area is provided by Exhs. JD-27-X, JD-28-X, JD-29-X, and JD-30-X. 

9 See Petition at 8; see also Exh. RS-1 T, 8:20 - 9:2 and Exh. JD-1 T, 3:6 - 4:20. 
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Columbia Center Boulevard has a grade-separated overpass to cross the UPRR 
mainline track; however, as this section of the roadway is divided, northbound traffic 
accessing Tap teal Drive must make a series of right turns to loop up and over the 
major arterial roadway (Tapteal Loop). Alternatively, Tapteal Drive meets Steptoe 
Street approximately 0.7 miles west of the proposed crossing. From there, 
southbound motorists cunently pass tlu·ough a regular at-grade crossing to connect 
with Gage Boulevard, another major mierial roadway that provides eastbound access 
to the mall area via the cunent roundabout intersection with Center Parkway.10 

B. Rail Operations at Richland Junction 

11 TCRY is a rail carrier conducting interstate rail operations tlu·ough Kennewick and 
Richland. TCRY leases the track west and nmih of Richland Junction from the Pmi 
of Benton; BNSF and UPRR also operate on this track. Randolph V. Peterson, 
Managing Member ofTCRY, explained that the second set of tracks immediately 
west of Richland Junction allows trains to meet and pass when entering or exiting the 
area. According to Mr. Peterson, this passing track is "absolutely essential" because 
TCRY makes frequent, if not daily, use of that facility. 11 When no passing operations 
are scheduled, TCRY also uses the second track as a siding to store idle freight cars.12 

12 Mr. Peterson estimates that TCRY presently operates 10 to 20 freight trains each 
week on the mainline track that passes tlu·ough the Richland Junction. BNSF operates 
another 10 freight trains each week and, on occasion, UPRR operates a "unit train," a 
mile-long freight train consisting of approximately 100 to 120 cars all canying the 
same cargo. No passenger trains operate on this track. Mr. Peterson testified that the 
combined annual train traffic tlu·ough the Richland Junction increased from nearly 
4,500 railcars in 2012 to over 5,100 railcars in2013. 13 Mr. Peterson expects fmiher 

10 See Exh. JP-5-X, at 2-3. In 2009, the Commission granted the City of Richland 's petition to 
realign the Tapteal-Steptoe intersection atop the at-grade crossing to create Washington's first­
ever roundabout intersection with a rail line running through the middle. See Exh. GAN-10-X, 
Docket TR-090912, City of Kennewick v. Tri-City & Olympia Railroad, Order 01, Order Granting 
Petition to Reconstruct the Steptoe Street Highway-Rail Grade Crossing and Modify Active 
Warning Devices (July 2, 2009). Although the Benton-Franklin Council ofGovenunents 20 11-
2032 Regional Transportation Plan projected this construction to begin in 2012, the City has not 
yet initiated any construction work. See Exh. RS-4, at 16 (Steptoe Street Phase 3). 

11 Peterson, TR. 381 :5 - 383:15. 
12 The Cities contend TCRY makes only sparing use of the passing track. See Exh. KJ-13-X, at 2. 
The Cities argued that several tank cars present on the siding during the evidentiary hearing had 
not been moved for days or even weeks. Peterson, TR. 405:14 - 410:19; see also Exh. RVP-9-X. 

13 Exh. RVP-1 Tat 3-4; see also Exh. RVP-3-X at 1-3. The Cities estimate current train traffic to 
be appreciably lower, between 3.2 to 5.02 trains per weekday, or 2,3 10 total railcars moved by 
TCRY annually. See Exhs. KJ-10T-R, KJ-11 , and KJ-12; see also Jeffers, TR. 143:1 - 146:25. 
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increases in train traffic because ofTCRY's continued growth and new conm1ercial 
developments in the Horn Rapids Industrial Park that will be served by rail. 14 

13 Gary Ballew, the City of Richland's Economic Development Manager, testified that 
the Richland City Council recently approved a series of development agreements to 
construct a rail loop of sufficient size to service unit trains in the Horn Rapids area.15 

Mr. Ballew expects this new rail loop will be operational by summer 2015 and able to 
process the equivalent of two and a half unit trains per week (approximately one unit 
train entering or leaving the facility each day). 16 Mr. Ballew also testified that 
Richland has entered real estate and development agreements with ConAgra Foods to 
build an automated cold storage warehouse in the Horn Rapids area served by a 
separate smaller loop track. 17 Mr. Ballew expects an average of 30 rail cars each 
week will come and go from ConAgra's facility. 18 

14 All trains traveling to the Horn Rapids area must pass through the Richland Junction 
and cross the proposed Center Parkway extension.19 Considering the expected 
increase train traffic across Richland Junction, TCRY contends that the passing track 
will become even more essential and perhaps need to be extended to accommodate 
longer trains. 20 Mr. Peterson testified that he opposes the new Center Parkway 
crossing because rail operations could regularly require freight trains to block the 
crossing, occasionally for lengthy periods oftime.21 

C. Grade Separation 

15 Grade separation refers to the method of aligning the junction of two or more surface 
transportation rights-of-way at different heights (grades) to avoid conflicts or 
disruption of traffic flows as they cross each other. In the case of highway-rail 
junctions, underpasses, overpasses, or bridges are the most common forms of grade 

14 Exh. RVP-1 Tat 5-6; see also Exh. GAN-16-X. 
15 Richland ' s rail loop will be approximately 8400 feet in total length. Ballew, TR. 354:25 -
357:22; see also Exhs. JD-37-X, JD-38-X, JD-39-X, KJ-14-X, and King, TR. 334:1 - 336:15 and 
337:21 - 340:16. 
16 Ballew, TR. 358:2-1 2, 364:15 - 365:3,369:21 - 370:6, 375:4 - 376:24; see also Exh. JD-38-X. 

17 Ballew, TR. 342:23 - 345:15; see also Exhs. JD-9-X, JD-10-X, and JD-11-X. 
18 Ballew, TR. 345:16 - 346:17 and 373 :6-14. 

19 Ballew, TR. 346:22 - 347:8; see also Jeffers, TR. 173: 10-19. 

20 Post-Hearing Brief of Respondent Tri-City & Olympia Railroad Co. at 9; see also Jeffers, TR. 
154:24 - 159:12. 

21 Peterson, TR. 414:23 -418:5. 
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separated crossings. The Cities presented evidence contending that grade separation 
is not wananted at the proposed crossing site because of roadway characteristics, 
accident prediction models, and cost. 

16 Rick Simon, Development Services Manager for the City of Richland, testified that 
constructing a grade-separated crossing at Center Parkway is not feasible due to 
differences in topography on the nmih and south sides of the railline.22 Susan 
Grabler, a railroad engineer from David Evans and Associates, Inc. (DEA), explained 
that roadway geometry at Center Parkway and the close proximity of Columbia 
Center Boulevard make grade separation impracticable. 23 Ms. Grabler pointed out 
that a grade-separation project would require increasing the steepness of the track 
approaching the crossing from the existing one percent grade to something greater 
than two percent, exceeding the operational capabilities of most trains now using that 
track.24 Kevin Jeffers, a DEA associate working with Ms. Grabler, determined that 
grade separation would require either replacement of the existing rail bridge over 
Columbia Center Boulevard (to the east) or elimination of existing access to the hotel 
immediately nmih of the crossing due to the depth of the undercrossing. 25 

17 Ms. Grabler also testified that the expected average daily traffic (ADT) on the Center 
Parkway extension would not justify grade separation. The Federal Highway 
Administration (FHWA) Railroad-Highway Grade Crossing Handbook establishes a 
threshold of 100,000 ADT to require grade separation at an urban crossing. 26 The 
Cities estimate that Center Parkway's traffic will reach only 7,000 ADT by 2033, 
much lower than the FHW A threshold. 27 This low traffic volume contributes to a low 
predicted accident frequency rate, further reducing justification for grade separation. 
Using an FHWA model, Mr. Jeffers predicted that the crossing's accident frequency 
would be 0.145 accidents per year, or 1 accident every 6.9 years. 28 Kathy Hunter, 
testifying for Commission Staff, analyzed a similar crossing in Prosser and forecast 
an even lower likelihood of accidents at the proposed Center Parkway crossing. 29 

22 Exh. RS-1 T, 6:17-23. 

23 Exh. SKG-1 T, 3: 13-20; see also Grabler, TR. 205:21 -206:13. 

24 Exh. SKG-1 T, 6: 11-23; see also Exh. KJ-1 T, 9:7-19 . 

25 Exh. KJ-1 T, 4: 12-17. 

26 Exh. KJ-2, at 11 (see paragraph 6.a. iv). 

27 Exh. SKG-1T, 3:21-25; see also Exh. KJ-1T, 6:14-20. 

28 Exh. KJ-1 T, 7: 11-20; see also Exh. KJ-2 (at 4-8) and Exh. KJ-7 (at 2-3). 

29 Exh. KH-1 T, 24:21 - 26:22; see also Exh. KH-12 . Ms. Hunter 's calculation predicts 0.018701 
collisions per year, or one accident every 53 .5 years. 
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18 Jeff Peters, Transportation and Development Manager for the City of Richland, 
testified that constructing the proposed at-grade crossing would cost approximately 
$250,000. Mr. Peters estimated that a grade-separated crossing for Center Parkway 
would cost between $15 million and $200 million. 30 Mr. Jeffers identified four 
different design options for a grade-separated crossing within that price range, each 
requiring extensive retaining walls due to excavation depths of 20 feet or more for the 
roadway or, alternatively, fill depths under the tracks in equivalent amounts. 31 

19 Commission Staff concuiTed with the Cities that grade separation is not waiTanted at 
this location.32 Noting the low traffic volumes and determining that train crossings 
would be infrequent, Ms. Hunter endorsed the Cities' proposal to mitigate the dangers 
of an at-grade crossing through installation of active warning devices, to include 
advanced signage, flashing lights, audible bell, automatic gates, and a raised median 
to prevent drivers from going around the gates. 33 Staff believes these measures 
adequately moderate the dangers presented by the proposed at-grade crossing. 34 

D. Public Need for Proposed Crossing 

20 The Cities seek to complete a planned network of roadways and address traffic issues 
in the area by extending Center Parkway from Tapteal Drive to Gage Boulevard. The 
Center Parkway extension project has been included in the Cities' comprehensive 
planning process since 2006.35 The project is also noted for funding in the Benton­
Franklin Council of Governments Regional Transpmiation Plan. 36 According to the 
Cities, extending Center Parkway to Tapteal Drive and constructing the necessary at­
grade crossing will decrease emergency vehicle response times, reduce the amount of 
accidents near the Columbia Center Mall , and improve traffic circulation in an 
impmiant commercial area. 37 

30 Exh. JP-1T, 3:1-8. 

31 Exh. KJ-1T, 10:3-13 ; see also Exhs. KJ-6 and KJ-7 and Jeffers, TR. 195 :8-201:2. 
32 Exh. KH-1T, 8: 1 - 12:9. 

33 Exh. KH-1 T, 21:15 - 24: 19; see also Exhs. KH-3 and KH-9. 

34 Exh. KH-1T, 27:1-3. 

35 Deskins, TR. 58:7-15; see also Exhs. RS-2, RS-3 , GAN-2-X, GAN-3-X, GAN-4-X, GAN-6-X, 
GAN-7-X at 2, GAN-13-X, GAN-14-X, and GAN-15-X. 

36 See Exhs. RS-4, GAN-8-X, and GAN-9-X. The Executive Sunm1ary of the Regional 
Transportation Plan only discusses current congestion on Gage Boulevard in Kennewick being 
relieved in future years by extension of the Steptoe Street Corridor. The Plan has no specific 
discussion of anticipated benefits from extending Center Parkway. Exh. RS-4 at 6. 

37 Exh. JD-1T, 5:1-21; see also Exh. KJ-5. 
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21 The Cities' police and fire depariments have each established response time 
objectives for aniving at emergency incidents or high priority calls. In Richland, the 
police depariment has a one-to-five minute average response goal for high priority 
calls. 38 Similarly, Richland 's Fire & Emergency Services first responders seek to 
anive at incidents within five minutes or less from time of dispatch, 90 percent of the 
time. 39 Ketmewick's fire response goal is five minutes and the emergency medical 
response goal is four minutes, each for 90 percent of events. 40 

22 The Cities' emergency response providers suppmi each other and respond to each 
other's calls for help. 41 The Cities and tlu-ee local fire districts signed a Master 
Interlocal Parinership and Collaboration Agreement in 2010 that includes an 
"automatic aid agreement" for prioritizing and sequencing cetiain aid calls.42 The 
Cities' emergency service providers all agree that extending Center Parkway from 
Gage Boulevard to Tapteal Drive will improve emergency response times in the area. 
However, none of these witnesses testified that any of the Cities ' emergency services 
providers were not routinely meeting their response time objectives. 

23 Richland Chief of Police Clu·is Skinner explained that police response times are 
sometimes difficult to evaluate because officers are often already deployed in the 
community and can be responding from varied distances.43 Chief Skinner testified 
that extending Center Parkway would provide better access for his officers, providing 
them a potentially faster alternative route to choose from when responding to 
emergency calls. 44 Ketmewick Chief of Police Ketmeth Hohenberg testified 
similarly.45 Neither police chief conducted or consulted specific studies to suppmi 
their claims of faster response times if the proposed crossing was opened. 46 

38 Exh. RS-1T, 5:11-12; see also Exh. GAN-4-X. 

39 Exh. RS-1 T, 5:5-11; see also Exh. GAN-3-X. 
40 Exh. GAN-6-X at 2. 

41 Exh. CS-lT, 3:12-14 and KMH-1T, 2:10-1 5; see also Ski1mer, TR. 93:19 - 94:5. 

42 Exh. NI-I-1 T, 2:13-25, and Exh. RGB-1 T, 2:18- 3:15. See also Baynes, TR. 109:4 - 110:15 . 
43 Ski1mer, TR. 87:20 - 88: 17. 

44 Exh. CS-lT, 4:1-6 .; see also TR. Skinner, 95:4-8. 

45 Exh. KMH-1T, 3:1 -21. 

46 Ski1mer, TR. 95:4-14; Hohenberg, TR. 138:11 -25. 
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24 Kennewick Fire Chief Neil Hines testified that the best emergency response routes for 
fire and medical units are on "straight mierial-type roadways providing the most 
direct route with the least amount of traffic, traffic control systems, intersections, and 
turns to negotiate. "47 Without a direct connection between Gage Boulevard and 
Tapteal Drive, Kennewick emergency responders must travel nmih of the Mall via 
Columbia Center Boulevard or Steptoe Street, routes that are less direct, occasionally 
burdened with heavy traffic, and with multiple intersections and numerous turns to 
negotiate. According to Chief Hines, improving response times by even a few 
seconds could significantly impact the outcome for a patient in a critical event.48 

Richland Fire & Emergency Services Director Richard Baynes testified that the 
Center Parkway extension would provide a viable nmih-south route for fire and 
medical units if the primary routes on Steptoe Street or Columbia Center Boulevard 
were obstructed, growing in value as the Tapteal area continues its development. 49 

25 In suppmi of their petition, the Cities submitted a traffic study completed by JUB 
Engineers, Inc. (JUB Study). 5° Using the hotel on Tapteal Drive and Center Parkway 
as an example, the ruB Study claimed that extending Center Parkway nmihward 
would reduce the response distance from the City of Kennewick's fire station to this 
point by one-third of a mile and reduce the response time from 2 minutes, 48 seconds, 
down to only 2 minutes. Coming from the Richland Fire Station, the JUB Study 
found that the response distance would be reduced by almost two-thirds of a mile and 
reduce response time from 5 minutes, 42 seconds, down to 4 minutes, 18 seconds. 51 

Chief Baynes reviewed the response times in the JUB Study against his Depmiment 's 
records and calculated that "there's about a minute difference between accessing 
Tapteal via the proposed crossing versus the traditional routes."52 

26 Gary Non·is, a traffic engineer hired by TCRY, questioned whether the JUB Study 
should be relied upon to demonstrate a public need for extending Center Parkway and 
opening an at-grade crossing. Mr. Non·is pointed out that the above-noted 2 minute, 

47 Exh. NH-1T, 3:15-18. 
48 !d. at 3:18-24. 
49 Exh. RGB-1T, 4:12-22. 

50 Exh. KJ-5; see also Petition. 

51 Exh. KJ-5, at 9; Exh. JP-5-X, at 1. Exh. KJ-5 provides a vicinity map showing the locations of 
both fire stations on page 7. ChiefHines stated his agreement with the JUB Study' s response 
times. See Exh. NH-1 T, 3:15. 
52 Baynes, TR. 105:16-18; see also Baynes, TR. 107:13-15 and Exh. GAN-18-X. However, Chief 
Baynes noted that the 2:48 response time could not include the firefighters ' turnout time, as it 
would only be possible under optimum driving conditions (averaging 28 mil es per hour) and 
probably could not be replicated during heavier daytime traffic. Baynes, TR. 123:4 - 124:13. 
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48 second response time to the hotel already meets the Cities' goal for response times 
by a wide margin. Further, Mr. Non·is contends that the JUB Study fails to consider 
that existing or increased future train traffic may make the new roadway unavailable 
for reliable emergency response. 53 

27 Acknowledging the possibility of a train blocking the Center Parkway crossing, Chief 
Baynes explained "the more routes into areas we have, the better" number of 
alternatives there are for working around such problems. 54 Even so, Chief Baynes 
conceded that a unit train could block traffic at both the existing Steptoe Street 
crossing and the proposed Center Parkway crossing for lengthy periods of time, 
delaying emergency response times even longer if a fire or medical unit committed to 
a particular crossing before knowing the train's direction oftraveJ.55 

28 Mr. Norris presented an alternate response route from the Richland Fire Station to the 
hotel that avoided the potentially congested intersection of Steptoe Street and Gage 
Boulevard and would not require crossing a rail line at-grade. Mr. Nonis contended 
that his alternate route over existing streets would take less than four minutes and 
perhaps be advantageous because it avoided potential delays from traffic and trains. 56 

29 Mr. Norris asserted that the JUB Study does not document an existing lack of 
reasonable alternate access for public emergency services. 57 Mr. Simon, Richland 's 
Development Services Manager, conceded that he did not know if there were any 
areas in the City of Richland where meeting emergency response objectives would be 
improved by construction of the proposed Center Parkway crossing. 58 

2. Accident Reduction 

30 The Cities also contend that opening the Center Parkway crossing would reduce 
traffic on Columbia Center Boulevard and therefore the number of accidents on that 
route and also remove the temptation for drivers to use the Mall 's ring road as a 
through-route, endangering pedestrians. 59 Mr. Deskins likened the new Center 

53 Exh. GAN-1 T, 5:1 - 6:17. 

54 Baynes, TR. 108:9- 109:3 and 119:9-11. 

55 Baynes, TR. 114:1 - 120:1 2; see also TR. 130:3 - 132:1. 

56 Norris, TR. 308:7 - 309:19; see also Exh. GAN-19-X. Mr. Norris calculated response speed to 
be approximately 28 miles per hour, the same as that relied upon in the Cities ' JUB Study. 
Norris, TR. 310:8 - 312:16. 

57 Exh. GAN-1T, 5:1-16. 

58 Simon, TR. 60:13 - 61:5. 

59 Exh. JD-1T, 4:1-20 and Exh. JD-2TR, 2:23 - 3:4; see also Exh. SM-1TR, 6:9-12. 
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Parkway crossing to "co1mecting the parking lots between two popular businesses so 
that drivers don ' t have to enter the busier city street to travel between the two. "60 

31 Mr. Deskins provided an exhibit listing 12 years of crash data for two Columbia 
Center Boulevard intersections: Quinault Avenue and Canal Drive. 61 Going back to 
2001, the intersection repmis show 154 total crashes at Quinault A venue and 165 total 
crashes at Canal Drive.62 According to Mr. Deskins, opening the Center Parkway 
crossing on the other side of the Mall would reduce traffic at these intersections and 
"should ultimately reduce crashes" at these locations. 63 Spencer Montgomery, a 
transpmiation specialist with JUB Engineers, explained that JUB did not perform a 
study to suppmi this conclusion because "if you reduce the traffic volume on a road, 
and it has a certain accident rate, then you will reduce the number of accidents. "64 

3. Mitigation of Traffic Congestion 

32 In compliance with the Growth Management Act (GMA), the Transportation Element 
of Richland's Comprehensive Plan adopts standards and tlu·eshold levels of service 
(LOS) for the City's intersections. The LOS scale goes from A to F, measuring the 
length of delay a vehicle will experience at a signalized intersection. Richland's 
threshold LOS for acceptable delay is LOS D, a delay of 35-55 seconds; any 
intersection rated worse (E or F) is considered deficient. 65 

33 The Cities presented evidence that Columbia Center Boulevard is one of the busiest 
roadways in the region and that Steptoe Street could occasionally be congested at 
peak hours. 66 Fmiher, the roadways around Columbia Center Mall can become 
extremely congested during the holiday shopping season in late November and early 
December. 67 According to the JUB Study, extending Center Parkway to Tapteal 
Drive will relieve some of this traffic congestion, but the study provides no further 
explanation of how the proposed crossing will achieve this result. 68 

60 Exh. JD-1 T, 4:5-7. 

61 Exh. JD-3. 

62 !d. at 7 and 14. 

63 Exh. JD-2TR, 3:8-14. 

64 Montgomery, TR. 222:14-23. 

65 Exh . RS-2 at 17-19; see also Exh. RS-1 T, at 4-5 (generalized explanation of LOS) . 

66 Exh . KJ-5 , at 9. 

67 Exh. JD-1 T, 3:6-26. 

68 Montgomery, TR. 219:2-12 (acknowledging that the JUB Study provides no data or 
explanation of the methodology used to arrive at its conclusions). 



120

DOCKET TR-130499 
ORDER02 

PAGE 12 

34 JUB 's Mr. Montgomery estimated that 7,000 vehicles per day would make use of the 
new Center Parkway crossing, some coming from Columbia Center Boulevard and 
some coming from Steptoe Street.69 The JUB Study predicts that in 20 years, opening 
the Center Parkway crossing will decrease the afternoon peak hour volumes on those 
streets by 210 and 310 vehicles, respectively. 70 The JUB Study makes no fmiber 
predictions on how opening Center Parkway would improve LOS ratings at 
sunounding intersections cunently suffering congestion issues. 71 

35 Mr. Simon testified that "one way to reduce congestion is to increase the number of 
access routes between any two points" and contended "the extension of Center 
Parkway would provide an important link, not only for emergency vehicle response, 
but also to reduce overall traffic congestion."72 As to LOS levels, Mr. Simon testified 
that Tapteal Drive was not cunently operating at a deficient level , 73 but two other 
intersections south of the railroad tracks were identified as deficient: Columbia 
Center Boulevard at Quinault74 and Steptoe Street at Gage Boulevard. 75 When asked 
to explain the effect of extending Center Parkway on the LOS E for eastbound left 
turns at the intersection of Columbia Center Boulevard and Quinault, Mr. Simon 
stated "I'm not sure that I can."76 Even though he bad not seen any data or traffic 
studies to inform his opinion, Mr. Simon also asse1ied that a Center Parkway crossing 

69 Montgomery, TR. 222:24- 225:6; see also Exh. KJ-5, at 11. 

70 Exh. KJ-5 , at 13, 17, and 19; see also Exh. GAN-1T, 7:13-19. 
71 The JUB Study claims that after construction of the proposed crossing, the Center Parkway I 
Tapteal Drive intersection would operate a LOS C for northbound left tums and LOS B for 
northbound right turns. Exh. KJ-5 , at 14. 

72 Exh. RS-1 T, 5:22-25. 

73 Simon, TR. 6.1:18-22. 

74 According to information provided to Kevin Jeffers by Jolm Deskins and Spencer 
Montgomery, the intersection of Columbia Center Boulevard and Quinault Street is deficient 
because the eastbound left-turn movement is cmrently LOSE, degrading to LOS F by 2028. The 
overall intersection is cunently LOS C, but expected to degrade to LOS F by 2028. See Exh. 
GAN-17-X. 

75 According to that same informat ion, the intersection of Steptoe Street and Gage Boulevard is 
deficient because the southbound left-turn movement is cunently LOS F, with three out of four 
left-tum movements degrading to LOS F by 2028. The overall intersection is cunently LOSE 
and expected to remain at that level in 2028. See Exh. GAN-17-X. 

76 Simon, TR. 67: 1-13 . Mr. Simon conceded that other than the JUB Study, he had no other 
evidence to support his opinion. Simon, TR. 62: 16 - 63:6 (referring to the intersection of 
Columbia Center Boulevard and Quinault Street) . 
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36 Mr. Deskins, the City employee most familiar with the City's traffic modeling 
simulation, conceded that he did not perform an LOS analysis specifically focused on 
the result of installing the proposed crossing at Center Parkway. 78 Mr. Deskins also 
acknowledged that he did not attempt to consider or model potential delays from 
trains at the proposed crossing or at the existing Steptoe Street crossing. 79 

DISCUSSION AND DETERMINATIONS 

A. Res Judicata Does Not Bar the Cities' Petition 

37 TCRY argues that the Commission's 2007 Order denying the City of Kennewick's 
request to constmct an at-grade crossing at Center Parkway precludes the Cities from 
pursuing a subsequent petition seeking the same relief. 80 According to TCRY, the 
prior and current petitions are "fundamentally identical" in seeking an at-grade 
crossing at the same location. 81 

38 The Cities differentiate their cuiTent petition from the one put forward in 2005: they 
followed comprehensive planning update procedures adopted in 2006, completed 
extensive engineering and design studies, and worked with stakeholders to eliminate 
two track crossings from the project. 82 Commission Staff agrees that removal of two 
track crossings and the related reduction in rail switching operations at the site present 
a substantial change in circumstances. 83 

39 In administrative proceedings, the doctrine of res judicata limits repeated submissions 
of applications involving the same subject matter. 84 In order to apply res judicata, 
repeat applications must have the same (a) subject matter, (b) cause of action, 
(c) persons and patiies, and (d) quality of the persons for or against whom the claims 

77 Simon, TR. 67:14 - 69:22. 

78 Deskins, TR. 78:4-7; see also Deskins, TR. 73:4-12. 

79 Deskins, TR. 79:2 - 81:8. Mr. Deskins stated that because he was focused on specific 
intersection LOS ratings, the impact of delays fi:om trains at the crossings "didn 't concern me." 
80 Post-Hearing Brief of Respondent T1i-City & Olympia Railroad Co. at 3:5 - 6:3 . 
81 ld. at 5:16-17. 

82 Petitioners ' Post-Hearing Brief at 3-4. 
83 Post-Hearing Brief of Commission Staff at 13-14. 
84 Hilltop Terrace Homeowner 's Ass'n v. l sland County, 126 Wn.2d 22, 31 , 891 P.2d 29 (1995). 
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are made. 85 Second applications that present a substantial change in circumstances or 
conditions are pem1itted. 86 

40 There is no dispute that the Center Parkway crossing is proposed for the same site and 
the same use previously rejected in the 2007 Order. However, the Cities have 
negotiated with BNSF and UPRR to remove their switching tracks from the area, 
reducing the number of tracks involved from four down to two. This alone is a 
significant change from the prior circumstances. Fmiher, the record suppmiing the 
current petition is substantially different than that created seven years ago: the Cities 
presented updated traffic studies, additional detail regarding emergency response 
needs in the area, and much more detailed information about safety mitigation 
measures and waming devices to be installed at the proposed crossing. In addition to 
these substantial factual differences, the 2007 Order suggested that the Conunission 
would consider a second application. 87 

41 The Commission finds that the Cities' cunent petition presents a substantially 
different situation from that considered by the Commission seven years ago. The 
Commission determines that res judicata does not bar the Cities' current petition. 

B. The Growth Management Act is Not Dispositive 

42 The Cities contend that state agencies are mandated to comply with local land use 
plans adopted under the Growth Management Act. 88 Therefore, the Cities argue that 
their regional comprehensive planning process "mandates" the Center Parkway 
crossing in order for the Cities to achieve their stated LOS for emergency response 
times and traffic flow at signalized intersections. 89 According to the Cities, the GMA 
prohibits the Commission from evaluating public need, alternatives for opening a 
proposed railroad crossing, or even whether the proposed crossing will function in the 
matter claimed by the Cities. Taken to its logical end point, the Cities' argument 

85 Jd. at 32, citing Rains v. State, 100 Wn.2d 660,663,674 P.2d 165 (1983). 

86 ld. at 32-33. 

87 2007 Order at 10, ~ 23 (" ... the petitions could be denied without further discussion. However, 
it may provide some guidance to Kennewick for future ftlings to consider the second prong of the 
legal standard ."). 

88 Petitioners' Post-Hearing Brief at 7-12. The Cities cite specifically to RCW 36.70A.103 ' s 
mandate that " [s]tate agencies shall comply with the local comprehensive plans and development 
regulations and amendments thereto adopted pursuant to this chapter." ld. at 8, n. 29. 

89 Petitioners ' Post-Hearing Brief, at 9-11. 
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would require the Commission to approve any at-grade crossing planned for in a local 
jurisdiction's comprehensive planning process. 90 

43 We disagree that a land use plmming statute deprives the Commission of its statutory 
authority to regulate public safety at rail crossings. We do not dispute that the GMA 
requires cities such as Richland and Kennewick to plan for future growth and make 
efforts at intergoverm11ental coordination. 91 However, ajurisdiction's comprehensive 
plmming obligations under the GMA do not substitute for meeting the standards set 
out in RCW 81.53. The GMA and RCW 81.53 both address transportation safety 
issues, but from wholly different perspectives on public policy. In order to maintain 
the integrity of both statutes within the overall statutory scheme, the GMA must be 
read together and in hannony with RCW 81.53.92 We find that the Cities must 
comply with the requirements of both statutes. 

44 The Commission's statutory responsibility to protect the public from the dangers 
inherent to all at-grade crossings is independent of the Cities ' obligation to plan under 
the GMA. The Commission retains and will exercise its authority to detetmine 
whether the proposed crossing satisfies the requirements of RCW 81.5 3. 

C. Standards for Commission Approval of Rail Crossings 

45 RCW 81.53.020 prohibits construction of at-grade crossings without prior 
authorization from the Commission. The statute requires that crossings be grade­
separated "when practicable" and provides that: 

In determining whether a separation of grades is practicable, the 
commission shall take into consideration the amount and character of 
travel on the railroad and on the highway; the grade and alignment of 
the railroad and the highway; the cost of separating grades; the 
topography of the country, and all other circumstances and conditions 
naturally involved in such an inquiry. 

90 !d. at 8. In essence, the Cities argue that the GMA invalidated the Comnussion's ruling in In re 
Town of Tonasket v. Burlington Northern Railroad Company, Docket TR-92137 1 (December 
1993) (Tonasket), at least for GMA planning jurisdictions . 

91 RCW 36. 70A.070(6)(a)(v) requires the transportation element of a growth management plan to 
include intergovermnental coordination efforts. 

92 Philippides v. Bernard, 141 Wn.2d 376, 385, 88 P.2d 939 (2004), citing State v. T¥right, 84 
Wn.2d 645, 650, 529 P.2d 453 (1974) (" In asce1taining legislative purpose, statutes which stand 
in pari materia are to be read together as constituting a mufied whole, to the end that a 
hannmuous, total statutory scheme evolves wluch maintains the integrity of the respective 
statutes."). 
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If a grade crossing is authorized, RCW 81.53 .030 allows the Commission to require 
installation and maintenance of proper signals or other devices to ensure public 
safety. 

46 The Commission answers three key questions when evaluating a petition to authorize 
constmction of a new at-grade crossing: 

1) Considering engineering requirements and cost constraints, is grade-separation 
practicable? 

2) Have inherent and site-specific hazards been moderated to the extent possible? 

3) Is there a demonstrated public need for the crossing that outweighs the risks of 
opening the at-grade crossing?93 

The Cities cany the burden of proof for each of these issues. Absent the required 
showing of impracticability of grade separation, moderation of risks, and a sufficient 
demonstration of public need, the Commission will not authorize the Cities to open a 
new at-grade crossing at Center Parkway. 

1. Practicability of Grade Separation 

47 By its nature, an at-grade crossing poses hazards for motorists, pedestrians, and 
railroad operators that are not present at grade-separated crossings. Washington 
comis have deemed at-grade crossings to be inherently dangerous. 94 In detennining 
whether the Commission will require grade separation, RCW 81.53.020 requires an 
evaluation of 

• the amount and character of travel on the railroad and on the highway; 
• the grade and alignment of the railroad and the highway; 
• the cost of separating grades; 
• the topography of the country; and 
• all other circumstances and conditions naturally involved in such an inquiry. 

93 See In re Town a.[ Tonasket v. Burlington Northern Railroad Company, Docket TR-921371 
(December 1993) (Tonasket); see also Burlington Northern Railroad Company v. City of 
Ferndale, Docket TR-940330 (March 1995). 
94 See Reines v. Chicago, Milwaukee, St. Paul & Pacific R. Co., 195 Wn. 146, 150, 80 P.2d 406, 
407 (1938); State ex ref. Oregon- Washington Railroad & Navigation Co. v. Wa lla Walla County, 
5 Wn.2d 95 , 104,104 P.2d 764 (1940); Department a/Transportation v. Snohomish County , 
35 Wn.2d 247, 250-51 and 257,212 P.2d 829, 831-32 and 835 (1949). 
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In addition to these statutory factors, Commission Staff relies on the U.S. Depmiment 
ofTranspmiation's Federal Railroad Administration Railroad-Highway Grade 
Crossing Handbook (FRA Handbook) when considering "other circumstances and 
conditions" for grade separating a roadway from a railroad right-of-way, such as 
predicted accident frequency and vehicle delay times. 95 

48 Mr. Deskins and Mr. Montgomery testified that Center Parkway is expected to carry 
up to 7,000 vehicles per day by the year 2033. Mr. Peterson and Mr. Jeffers estimated 
that rail traffic may grow from the cunent high of five trains per weekday to perhaps 
double that amount in the foreseeable future. According to the FRA Handbook, 
traffic levels this low do not mandate grade separation, even in an urban setting. 96 

49 Mr. Simon, Ms. Grabler, and Mr. Jeffers all testified to the infeasibility of 
constructing a grade-separated crossing due to roadway alignment, topography, and 
cost considerations. Fmiher, Mr. Jeffers and Ms. Hunter determined that accidents at 
the proposed crossing would be uncommon and infrequent. Finally, the JUB Study 
provided assurances that lowered crossing gates associated with normal rail 
operations would not result in vehicle queues extending into nearby intersections. 

50 The Commission finds that the amount and character of travel on the railroad and on 
Center Parkway do not justify grade separation. Fmiher, there is no evidence in the 
record disputing the engineering infeasibility of constmcting a grade-separated 
crossing at Center Parkway. Finally, there is no serious dispute in the record that a 
grade-separated crossing would be tremendously more expensive than the proposed 
at-grade crossing. Therefore, considering engineering requirements and cost 
constraints, the Commission determines that a grade-separated crossing is not 
practicable at Center Parkway. 

2. Moderation of Risk 

51 If grade separation is impracticable, the Conm1ission evaluates whether inherent and 
site-specific hazards at a proposed at-grade crossing have been moderated to the 
extent possible. As noted above, the risks of an accident at the proposed crossing are 
relatively low considering cunent and projected train traffic and predicted levels of 

95 Exh. KH-7 and Exh. KJ-2 at 11. The FRA Handbook echoes the statute's requirement to 
consider the levels of train traffic, train speeds, and levels of auto traffic, and posted speed limits. 
The FRA Handbook also states that " [i]f a new access is proposed to cross a railroad where 
railroad operation requires temporarily holding trains, only grade separation should be 
considered." See Exh. KH-1 0. 

96 See Norris, TR. 321 :10 - 325:5. 
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vehicle traffic. However, the existence of a second set of tracks and limited sight 
distances from some approaches to the crossing present a risk for motorists . 

52 The Cities' petition includes crossing design specifications intended to mitigate the 
dangers of the at-grade crossing with active warning devices. Specifically, the Cities 
propose to install advanced signage, flashing lights, an audible bell , automatic gates, 
and a raised median strip designed to prevent drivers from going around lowered 
gates. 

53 Commission Staffperfonned a diagnostic review of the proposed crossing design 
configuration and determined that the Cities ' planned safety devices specifically 
address the hazards presented by the proposed Center Parkway at-grade crossing. 97 

There is no evidence in the record disputing Staff on this detem1ination. 

54 We concur with Commission Staff that the petition's proposed advance and active 
warning devices would moderate the risks presented by this crossing to the extent 
possible at this site, even with motorists crossing two sets of tracks. 

3. Demonstration of Public Need 

55 The Commission will not approve constmction of a new at-grade crossing without a 
demonstration of public need that outweighs the hazards inherent in the at-grade 
configuration. Petitioners must provide evidence of public benefits, such as 
improvements to public safety or improved economic development oppmtunities.98 

56 In the City of Kennewick's prior petition to constmct an at-grade crossing at this 
same location, the Commission determined that Kennewick failed to demonstrate 
"acute public need" and denied the petition.99 The 2007 Order concluded that a city's 
goal to encourage economic development did not rise to the level of an acute public 
need, noting that economic development was already occurring along Tapteal Drive 
even without the proposed crossing. 100 The 2007 Order also concluded that traffic 
mitigation might constitute an acute public need, but only if alternate crossings were 
insufficient to accommodate traffic. The traffic study presented seven years ago 

97 Exh. KH-5 . 

98 See Benton County v. BNSF Railway Company, Docket TR-100572, Order 06, Initial Order 
Granting Benton County' s Petition for an At-Grade Railroad Crossing, Subject to Conditions ~~ 

33-37 (Feb. 15, 2011). 

99 2007 Order,~~ 24-26. 

100 Id. ~ 25. 
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showed only a de 1ninimis level of traffic diversion to Center Parkway and did not 
prove the nearby alternate crossings insufficient to handle the entire traffic flow .101 

57 The Cities and Staff argue that the 2007 Order relied upon an outdated and overly 
stringent "acute public need" standard. They contend that in recent years the 
Commission has approved opening other at-grade crossings using a balancing test, 
weighing the need for the crossing against any dangers remaining after installation of 
safety devices. 102 The Cities and Staff cite several orders approved through the 
Conu11ission's open meeting process, none of which presented the complexities 
involved in this matter. 103 

58 We agree with the Cities and Staff that the statute does not require a showing of 
"acute public need" to justify opening a new at-grade crossing. Nevertheless, no 
party petitioned for review of the 2007 Order and, until now, we have not had an 
oppmtunity to revisit the Center Parkway crossing. RCW 81.53 does not prohibit the 
Commission from approving approve new at-grade crossings, but mere convenience 
or a de minimis showing of need will not suffice. As Staff points out, we are 
obligated to balance public need against the hazards presented by a new crossing.104 

The Cities similarly concede that the Commission must determine "whether there is a 

101 Id. ~ 26. 
102 Petitioners ' Post-Hearing Brief at 5-7, n. 20, and Post-Hearing Brief of Conunission Staff at 9-
12; see also Hunter, TR. 273:16 - 277:22. Staff also points out that while the FRA Handbook 
discourages opening new crossings, it recognizes that consideration of public necessity, 
convenience, safety, and economics will factor into individual decisions. According to the 
Handbook, "new grade crossings, particularly on mainline tracks, should not be pemlitted unless 
no other alternatives exist and, even in those instances, consideration should be given to closing 
one or more existing crossings." See Exh. KH-10. 

103 The Cities cited open meeting dockets that were all uncontested and did not benefit from a 
thoroughly developed evidentiary record . The only case with any persuasive value resulted in a 
net closure of crossings, trading two existing passively protected private at-grade crossings in the 
City of Marysville for one new public crossing with active wanling devices (Docket TR-111147). 
None of the other approved new crossings were in urban areas where over 7,000 vellicles per day 
were expected to cross tracks currently traveled by five or more trains per day (in one case, the 
Conmlission approved a new crossing to divett approximately 400 conm1ercial vellicles per day 
away from residential roadways and across a single set of tracks traveled by up to two trains per 
day (Docket TR-112127) ; in two other cases, the Conmlission approved installing new industrial 
rail lines across very lightly traveled roadways in order to promote industrial growth (the road in 
Docket TR-1 00072 had only 150 vellicles per day and the road in Docket TR-121467 had less 
than 1600 vehicles per day); and in two other cases, the Conmlission approved new pedestrian­
only crossings across lightly used tracks (Docket TR-100041 had one weekly freight train and 
Docket TR-110492 had no active railroading operations)). 

104 Post-Hearing Brief of Comnlission Staff at 12, ~ 33. 
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demonstrated public need for the crossing that outweighs the hazards inherent in an 
at-grade configuration." 105 

59 In this case, the Cities attempt to demonstrate public need by arguing improvements 
to public safety through faster emergency response times, reduced accident rates 
around the Columbia Center Mall, and relief of traffic congestion at nearby 
intersections with deficient levels of service. As explained below, the evidence in the 
record does not support the Cities ' arguments that opening the Center Parkway 
crossing will create such improvements or alleviate existing traffic problems. 

a) Emergency Response Times 

60 The Cities contend that the proposed crossing will improve emergency response 
times. However, the evidence in the record demonstrates that the Cities' police and 
fire depatiments are generally meeting the response time objectives established in 
their respective comprehensive plans. Although the Cities point out individual 
statistics where response times have occasionally exceeded these goals, 106 the Cities' 
emergency responders are not regularly failing to achieve their established LOS. We 
recognize that improving emergency medical response times by even a few seconds 
could significantly impact the outcome for some patients, but the Cities introduced no 
evidence of a public need for faster response times and did not adequately explain 
how the Center Parkway extension would contribute to improved public safety. 

61 Even if the Cities ' emergency response time LOS levels were deficient, there is 
insufficient evidence in the record to demonstrate that opening a crossing at Center 
Parkway would solve this problem. Richland's comprehensive planning documents 
do not focus on building more roadways to solve response time deficiencies. Instead, 
the capital facilities element of Richland's GMA documents discuss building 
additional fire stations closer to areas needing better response times. 107 

62 Chief Baynes, Chief Skinner, and Chief Hohenberg all testified that more choices and 
more alternatives are always better for emergency responders. However, this new 
access route between Gage Boulevard and Tapteal Drive may prove to be an illusory 
option if rail traffic increases according to even the most conservative estimates made 

105 Petitioners' Post-Hearing Brief at 6, citing Benton County v. BNSF Rai /way Company, Docket 
TR-100572, Order 06, Initial Order Granting Benton County's Petition for an At-Grade Railroad 
Crossing, Subject to Conditions (February 15, 20 11) at~ 29. 

106 Petitioners' Post-Hearing Brief at 10, citing to Exhs. GAN-3-X and GAN-18-X. Chief Baynes 
provided little, if any, context for add itional response time data he provided in Exh. GAN-18-X. 
See Baynes, TR. 103 :5 - 105 :21, 121:13 - 125:6 and Norris, TR. 295:6 - 297: 16. 

107 See Exhs. GAN-3-X and GAN-4-X. 
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pmi of the record in this case. The potentially shmier response times that might be 
possible to a very limited area of south Richland with this new at-grade crossing are 
not sufficient to demonstrate public need. 

b) Reduced Accident Rates 

63 The Cities also argued that a public need exists to open the Center Parkway crossing 
because doing so would reduce traffic accident rates at two Columbia Center 
Boulevard intersections. However, neither the JUB Study nor the Cities' traffic 
engineering witnesses provided any data or studies to suppmi this assetiion. 

64 Mr. Deskins provided raw data on the number of vehicle collisions over a decade's 
time but analysis on how or why these accidents occurred. Mr. Montgomery offered 
only unconfim1ed notions that reducing traffic levels would reduce accident rates. 
The record has no persuasive evidence connecting improved traffic safety on 
Columbia Center Boulevard to opening a new roadway that will regularly be blocked 
by rail traffic. 

c) Relief of Traffic Congestion 

65 Similarly, the Cities presented evidence showing that busy intersections in the vicinity 
of the Mall were approaching deficient LOS levels during peak travel times. Traffic 
waits for left turn signals at two intersections feeding into the Mall are already one 
level below the acceptable LOS D. We do not dispute that the Cities must find a way 
to resolve traffic congestion patterns in this area, but the Cities offered no persuasive 
evidence that opening a crossing at Center Parkway would materially contribute to 
this desired result: 

• The JUB Study made no specific findings about how a crossing at Center 
Parkway would impact deficient LOS ratings at congested intersections. 

• Mr. Simon was unable to explain the effect of extending Center Parkway on 
the LOS E for eastbound left turns at the intersection of Columbia Center 
Boulevard and Quinault. 

• Mr. Deskins failed to conduct any LOS analysis focused on the installation of 
a crossing at Center Parkway and never factored train delays into any of the 
models he did consider. 

66 The record does not conclusively link extending Center Parkway to any improvement 
in traffic flow at congested intersections in the inm1ediate area. At best, the record 
demonstrates that opening the proposed at-grade crossing will make public travel 
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more convenient between the Tapteal Drive area and the Columbia Center Mall. It is 
ce1iainly possible that opening a new roadway will dive1i traffic away from existing 
overcrowded intersections, but supposition alone is not sufficient to demonstrate 
public need. The Cities failed to demonstrate that opening the proposed Center 
Parkway crossing would reduce traffic congestion around the Mall or at the 
intersection of Gage Boulevard and Steptoe Street. 

4. Balancing of Public Need Against Hazards of At-Grade Crossings 

67 The Cities failed to demonstrate public need for the proposed crossing, leaving 
nothing to balance against the inherent hazards of an at-grade crossing. Even if 
public convenience were sufficient to demonstrate public need, we find that it does 
not outweigh the hazards of an at-grade crossing. 

68 By its nature, opening a new at-grade crossing at Center Parkway would increase risk 
to motorists by creating another oppmiunity to interact with freight trains . Motorists 
who might deviate from Columbia Center Boulevard's grade-separated crossing in 
order to access the Tapteal Road area would trade safe and undelayed passage over 
the UPRR tracks for a potentially faster route that comes with a risk of collision. The 
active safety measures proposed to be installed at the crossing would mitigate, but 
would not eliminate, such risk. 

69 The Cities' justifications for the crossing do not outweigh the risk. At most, the 
evidence demonstrates that, on occasion, a police, fire, or ambulance response might 
be faster if the Center Parkway crossing was available and no trains were blocking 
traffic. Some drivers also would find the option to use Center Parkway more 
appealing to enter or depmi the nmih side of the Columbia Center Mall than Gage 
Boulevard, pmiicularly during the busy holiday shopping season. Such slight benefits 
do not overcome the law 's strong disfavor for at-grade crossings. Accordingly, the 
Commission should deny the Cities' petition for failure to demonstrate a public need 
for the proposed crossing. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

70 Having discussed above in detail the evidence received in this proceeding regarding 
all material matters, and having stated findings and conclusions upon issues in dispute 
among the parties and the reasons therefore, the Conu11ission now makes and enters 
the following summary of those facts and conclusions, incorporating by reference 
pe1iinent pmiions of the preceding detailed discussion: 

71 (1) The Washington Utilities and Transportation Conm1ission is an agency of the 
State of Washington, vested by statute with authority to regulate railroad 
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crossings, and has jurisdiction over the parties and subject matter of this 
proceeding. 

72 (2) The City of Richland and the City of Kennewick are governmental entities 
authorized by law to petition the Commission pursuant to RCW 81.53 .020 for 
authority to constiUct an at-grade railroad crossing where it is not practicable 
to constiUct a grade-separated crossing and there is a public need for such a 
crossing that outweigh its inherent risks. 

73 (3) Res judicata does not bar the Commission from IUling on the Cities ' petition 
because it is sufficiently different from the City of Kennewick's prior petition. 

74 ( 4) Comprehensive platming under the Growth Management Act does not relieve 
the Cities from complying with RCW 81.53 . 

75 (5) A grade-separated crossing at the proposed project site is not practicable 
because of engineering requirements and cost constraints. 

76 (6) The risks of an accident at the proposed crossing are relatively low considering 
cunent and projected train traffic, predicted levels of vehicle traffic, and plans 
to install active warning devices and other safety measures. 

77 (7) The Cities' emergency responders are meeting or exceeding the response time 
objectives established in the Cities' comprehensive plans. 

78 (8) The Center Parkway extension may assist the Cities ' emergency responders by 
providing an alternative route for responding to incidents in the vicinity of 
Columbia Center Mall , but only when trains are not blocking the intersection. 

79 (9) The Cities did not produce sufficient evidence to demonstrate that the Center 
Parkway extension would reduce accident rates in the area or improve traffic 
flow at congested intersections surrounding the Columbia Center Mall. 

80 (1 0) The Cities failed to demonstrate sufficient public need to outweigh the 
inherent risks presented by the proposed at-grade crossing. 

81 (11) The Commission should deny the City of Richland's and City of Kennewick 's 
petition for authority to construct an at-grade crossing at the proposed 
extension of Center Parkway. 
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82 

83 

DOCKET TR-130499 
ORDER02 

THE COMMISSION ORDERS : 

PAGE24 

ORDER 

(1) The petition filed by the City of Kennewick and joined in by the City of 
Richland is denied. 

(2) The Conunission retains jurisdiction to enforce the terms of this order. 

Dated at Olympia, Washington, and effective February 25 , 2014. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

ADAM E. TOREM 
Administrative Law Judge 
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DOCKET TR-130499 
ORDER02 

NOTICE TO PARTIES 

PAGE 25 

This is an Initial Order. The action proposed in this Initial Order is not yet effective. 
If you disagree with this Initial Order and want the Commission to consider your 
comments, you must take specific action within the time limits outlined below. If you 
agree with this Initial Order, and you would like the Order to become final before the 
time limits expire, you may send a letter to the Commission, waiving your right to 
petition for administrative review. 

WAC 480-07-825(2) provides that any party to this proceeding has twenty (20) days 
after the entry of this Initial Order to file a Petition for Adm,inistrative Review. What 
must be included in any Petition and other requirements for a Petition are stated in 
WAC 480-07-825(3). WAC 480-07-825( 4) states that any patty may file an Answer 
to a Petition for review within ten (1 0) days after service of the Petition. 

WAC 480-07-830 provides that before entry of a Final Order any patty may file a 
Petition to Reopen a contested proceeding to permit receipt of evidence essential to a 
decision, but unavailable and not reasonably discoverable at the time of hearing, or 
for other good and sufficient cause. No Answer to a Petition to Reopen will be 
accepted for filing absent express notice by the Commission calling for such answer. 

RCW 80.01.060(3) provides that an Initial Order will become final without fmther 
Commission action if no patty seeks administrative review of the Initial Order and if 
the Commission fails to exercise administrative review on its own motion. 

One copy of any Petition or Answer filed must be served on each patty ofrecord with 
proof of service as required by WAC 480-07 -150(8) and (9) . An Original and five (5) 
copies of any Petition or Answer must be filed by mail delivery to: 

Attn: Steven V. King, Executive Director and Secretaty 
Washington Utilities and Transpmtation Commission 
P.O. Box 47250 
Olympia, Washington 98504-7250 
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1. INTRODUCTION 

2 The Initial Order applies a legal standard for at-grade crossing petitions that does not 

3 conform to controlling law or the UTC's 1 interpretation of controlling law. Without action by 

4 the Commission, the Initial Order will create an unlawful and dangerous precedent that, as 

5 documented in this petition, will put lives at risk. 

6 The Initial Order correctly concluded that the City of Kennewick and the City of 

7 Richland ("Cities"), satisfied the fust two questions that the Administrative Law Judge ("ALJ") 

8 applied to evaluate an at-grade crossing petition for the Center Parkway crossing: 

9 1) "A grade-separated crossing at the proposed project site is not practicable 

10 because of engineering requirements and cost constraints;"2 and 

11 2) "The risks of an accident at the proposed crossing are relatively low considering 

12 the current and projected train traffic, predicted levels of vehicular traffic, and plans to install 

13 active warning devices and other safety measures. "3 

4 However, the ALJ denied the petition because he concluded, "the Cities failed to 

15 demonstrate public need to outweigh the inherent risks presented by the proposed at-grade 

16 crossing."4 Despite uncontested evidence in the record, the ALJ incorrectly determined that 

17 "The Cities failed to demonstrate public need for the proposed crossing, leaving nothing to 

18 balance against the inherent hazards of an at-grade crossing. "5 Neither the evidence nor the law 

19 supports the ALJ's conclusions. 

20 Uncontested evidence demonstrates-that the public need for the crossing outweighs the 

21 speculative risk of opening the at-grade crossing. The UTC calculated the risks of opening the 

22 proposed at-grade crossing, concluding that it would result in 0.018701 collisions per year, or 

23 

24 

25 

26 

1 Washington Utilities and Transportation Commission, or "UTC," or "Commission." 
2 Initial Order at~ 75 (emphasis added). Also see, Initial Order ~~ 47-50. 
3 Initial Order at~ 76. Also see ~~51-54 . 
4 Initial Order at ~ 80. 
5 Initial Order at ~ 67 . 
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one accident every 53.5 years.6 Therefore, under the legal standard cited by the ALJ, the ALJ 

2 must approve the petition if the Cities demonstrate that the public need for the crossing 

3 outweighs the potential for one accident every 53.5 years. 

4 Uncontested evidence shows that the Center Parkway crossing demonstrates the public 

5 need to improve failing emergency response times. All of the emergency responders agree that 

6 the Cities' failure to achieve emergency response times places lives at risk. Uncontested 

7 evidence also shows that the Center Parkway crossing demonstrates many other public needs, 

8 including: relieving traffic congestion, reducing traffic accidents, promoting economic 

9 development, and completing a long-planned regional transportation network. 

10 The public needs are cumulative, but the uncontested evidence regarding only emergency 

11 response times demands the UTC's approval of the crossing. For example, to protect the public 

12 health and safety, the City of Richland (as many communities providing emergency medical 

13 response) has established its level of service ("LOS") at a maximum 5-minute response time 

4 for its emergency responders to arrive at incidents.7 The City of Kennewick has established its 

15 LOS at a maximum 4-minute response time for emergency responders.8 The record contains 

16 undisputed facts that the Cities are failing to achieve this emergency response time in this area.9 

17 The Director of Fire and Emergency Services for the City of Richland testified that the Richland 

18 Fire Department's median response time for the Tapteal Drive area is 5 minutes 50 seconds, and 

19 that the Kennewick Fire Department's median respons~ time to Tapteal Drive is 7 minutes 50 

20 seconds.lO The record shows conclusively that existing disconnected transportation network and 

21 traffic congestion result in the Cities' failure to achieve its emergency response times. 11 The 

22 

23 

24 

25 

26 

6 Exh. KH-1T 25:7-23 :7. 
7 Exh. RS-lT, 5:11-12, see also Exh. GAN-4-X. 
8 Exh. GAN-6-X at 2. 
9 Exhs. GAN-3-X, GAN-18-X. 
IO Exh. GAN-18-X, TR 103:1:17-105-21 (describing the facts and conclusions in GAN-18-X). 
Consistent with GAN-18-X, the City of Richland's comprehensive plan shows emergency response times 
at 7 minutes 44 seconds for EMS. GAN-3-X. 
II TR. 105:222-107:14 
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2 

3 

4 

5 
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7 

8 

9 

10 

11 

12 

13 

4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Center Parkway crossing provides a direct connection to Tapteal Drive, which will improve 

emergency response times to the Tapteal Drive area by 30% and 24% from Kennewick Fire 

Station 3 and Richland Fire Station 72, respectively.l2 The proposed crossing will reduce 

response times by "approximately a minute."l3 

The failure to achieve the emergency response times presents a critical safety issue for 

the residents and businesses of the City of Kennewick and the City of Richland. An 

"improvement [in response times] of mere seconds may significantly impact the outcome for 

critical events related to a medical emergency or fire."l4 And, the "fire service is acutely aware 

of the criticality of response times and their impact on outcomes, particularly for trauma, cardiac, 

and stroke patients, and wildland fires. Our service delivery is tuned to count seconds saved 

from dispatch through to arrival at the patient/fire/rescue."15 

Despite this conclusive evidence, the Initial Order denied the proposed crossing. 

Creating a troubling precedent, the Initial Order stated: "Although the Cities point out individual 

statistics where response times have occasionally exceeded these goals [i.e., less than five-

minute response time], the Cities' emergency responders are not regularly failing to achieve 

their established LOS." 16 This is not the legal standard. I? 

The Cities demonstrated that they are not meeting their adopted level of service standards 

and that emergency response issues will continue to worsen with time. The Cities also 

demonstrated other public needs, including: relieving traffic congestion, reducing traffic 

accidents, promoting economic development, and completing a regional transportation network. 

12 Exh. JP-5-X. 
13 TR 107:15 (testimony ofRichland's Director ofFire and Emergency Services) . 
14 Exh. NH-1T, 3:15-18 (testimony of City ofKennewick Fire Chief). 
15 Exh. RGB-1T, 4:4-7 (testimony ofRichland ' s Director ofFire and Emergency Services). 
16 Initial Order~ 60. A primary purpose for this petition is to begin the permitting, bidding, and 
construction process for the crossing so that the Cities will never regularly fail to achieve emergency 
response times, which, as the record conclusively demonstrates, would place lives at risk. 
17 Hypothetically, if this decision becomes UTC's new standard, how does a petitioner demonstrate 
"regularly failing" emergency response times? For example, must a petitioner present data showing a 
30-percent failure rate? A 60-percent failure rate? Is a death that is attributed to a failed emergency 
response time necessary? 
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No law requires the Cities to demonstrate "regularly failing" emergency response times in order 

2 to receive UTC approval for a crossing that will reduce emergency response times, especially 

3 when the proposed crossing poses a risk of one incident every 53.5 years. The petition should 

4 be approved. The uncontested evidence demonstrates that public need for the crossing 

5 outweighs the speculative risk of opening the at-grade crossing. 

6 2. PETITION AND RELIEF REQUESTED 

7 The Cities petition the Washington Utilities and Transpmiation Commission 

8 ("Commission") for review of the INITIAL ORDER DENYING PETITION TO OPEN AT-

9 GRADE RAILROAD CROSSING dated Febmary 25,2014 (the "Initial Order"). 1B A copy of 

10 the Initial Order is included with this appeal as Exhibit A. The Cities file this petition pursuant 

11 to WAC 480-07-825 within 20 days of service of the Initial Order, and it is timely pursuant to 

12 WAC 480-07-825(2). 

13 The Cities request that the Commission APPROVE the at-grade Center Parkway 

4 crossing. The Cities also request that the Commission revise the Initial Opinion so that it does 

15 not create a dangerous precedent that places public safety at risk. Because of the critical safety 

16 issues at stake, the Cities request oral argument, pursuant to WAC 480-07-825(6). 19 

17 3. BACKGROUND 

18 By 2030, the City of Richland's population is projected to increase by 68% and the City 

19 of Kennewick's population is projected to increase by 56%.20 This projected growth will place 

20 increased demands upon the Cities' existing transportation network. To accommodate the 

21 projected growth, the Cities have engaged in local and regional transportation planning efforts. 

22 The Center Parkway crossing is a key element of the planned transportation network. 

23 

24 

25 

26 

18 Docket TR-130499 Order 02 (2014). 
19 Written testimony is inadequate, as the Commission will likely have additional questions regarding the 
Initial Opinion's attempt to create an unprecedented and dangerous legal standard for at-grade crossings. 
20 Exh. GAN-2-X. 
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The Center Parkway crossing north to Tapteal Drive has been part of city, county and 

2 regional planning, consistent with the Growth Management Act, for nearly two decades. The 

3 Center Parkway crossing is included in both Cities' comprehensive plans, and the regional 

4 transpoiiation plan, and it is included as if the Crossing already exists in the regional 

5 transportation model.21 The Center Parkway crossing demonstrates public need, including: 

6 (1) addressing documented failing emergency response times; (2) reducing accident rates; 

7 (3) relieving traffic congestion, thereby addressing the existing transportation issues for motorists 

8 and public transit and for the multi-modal shipment of freight through the Tri-Cities (e.g., 

9 allowing trucks to access rail yards); (4) promoting economic development; and (5) satisfying 

1 0 the concurrency requirements of the Growth Management Act. All of these issues will become 

11 more pressing as the usage of the transportation network increases with Tri -Cities' growing 

12 population. 

13 The evidentiary support for the Center Parkway crossing ofPmi of Benton tracks set out 

4 in the Petition and heard by the Commission is effectively uncontested. The Cities, with the 

15 independent analysis of UTC staff, agree that a separated grade crossing is not practicable, based 

16 upon the factors set forth in chapter 81.53 RCW and controlling agency interpretation of the law. 

17 The Cities' crossing design includes safety features exceeding typical engineering standards for 

18 such an intersection. The safety measures include a raised center median to provide a higher 

19 degree of protection from vehicles navigating around the warning gates. The at-grade crossing 

20 also includes more safety measures not typically found at crossings throughout Washington state 

21 and North America (e.g. , active warning devices). 22 The Cities' attention to safety devices 

22 further reduces any risk at the proposed crossing, and, therefore, the Cities and the UTC agree 

23 

24 

25 

26 

21 TR 84:4-9. 
22 The proposed safety features are reviewed in the following elements of the record: Petition; KJ-1 T; 
KH-1 Tat 8; SKG-1 Tat 4; KH-1 Tat 23-24; KJ-8 . The Cities' previous petition did not include adequate 
safety design. To address this issue, Petitioners hired Ms. Grabler and Mr. Jeffers, railroad professionals 
with over 59 years' experience to design the safety features that will be implemented at the crossing. 
Exh. JP-1 Tat 4:4-8. 
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that the petition demonstrates a public need for the crossing that outweighs the speculative risks 

2 of opening the at-grade crossing. 

3 Elected officials, public safety officials, businesses, and substantial numbers of regional 

4 and community groups and individuals support the Petition.23 The only party in this petition that 

5 does not fully support this petition is the Tri-City & Olympia Railroad ("TCRY"), which refused 

6 to engage in any aspect of the Cities' transp01iation planning24 or the UTC's Diagnostic Meeting 

7 for this proposed crossing.25 And even TCRY admits "the City's [Richland's] interest in 

8 facilitating well designed urban transportation improvements, including rail, vehicle, and 

9 pedestrian facilities."26 And, at the hearing, TCRY admitted that it does not oppose a crossing 

10 ofthe track and the siding.27 

11 The Initial Order states incorrectly that TCRY "opposes the new Center Parkway 

12 crossing because rail operations could regularly require freight trains to block the crossing, 

13 occasionally for lengthy periods oftime."28 The uncontested record shows that the crossing will 

4 be closed approximately one percent (1 %) of the day,29 further undermining the ALJ's findings. 

15 For this reason, and the remaining record before the UTC, the Petition should be granted. 

16 4. SUMMARY OF ISSUES FOR ADMINISTRATIVE REVIEW 

17 This Initial Order creates immediate health and safety issues for the Cities, and it also 

18 creates a dangerous precedent for future petitions to the UTC. The Initial Order is deficient in 

19 many regards: 

20 (1) The Initial Order fails to defer to UTC's consistent interpretation ofRCW 81.53.020 

21 and .030; 

22 

23 

24 

25 

26 

23 Public Comment Exhibit. 
24 Exh. RS-1T 3. 
25 Exhs. KH-1 T 7:9-11; KH-5 at 2 ("While invited, TCRY and Port did not have representatives in 
attendance.") 
26 Exh. RVP-7-X. 
27 TR. 414-418 . 
28 Initial Order ~14,citing TR414:23-418:5 . 
29 Exh. SM-1T 5:7. 
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(2) The Initial Order violates RCW 36.70A.103; 

2 (3) The Initial Order applies an inconect legal standard to review the petition; 

3 ( 4) The Initial Order inconectly interprets evidence; and, for these reasons 

4 (5) The Initial Order concludes with Findings of Fact and Conclusions that are not 

5 supported by fact, not supported by law, and create a dangerous precedent that places the public 

6 at risk, while limiting local government's ability to address identified health and safety issues. 

7 This petition addresses each of these issues in the order outlined above. 

8 5. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

9 The Cities assign error to ~~ 76, 77, 78, 79, 80, and 81 (respectively numbered: 6, 7, 8, 

10 9, 10, and 11) because they are inconsistent with evidence and controlling law, as demonstrated 

11 throughout this petition and the evidentiary record. The Cities propose the following Findings of 

12 Fact and Conclusions ofLaw: 

13 STRIKE ~76; PROPOSED~: The inherent risk of the proposed at-grade crossing is low 
considering current and projected train traffic, predicted levels of vehicle service, and plans to 

4 install active warning devices and other safety measures. After the construction of the crossing, 
the UTC calculates the risk at one incident every 53 .5 years. 

15 
STRIKE ~77; PROPOSED~: The Cities have demonstrated that they are failing to achieve 

16 established emergency response times, placing the public at risk. 

17 STRIKE ~78; PROPOSED~: The Center Parkway crossing will assist emergency responders by 
providing an alternative route for responding to incidents on Tapteal Drive and in the vicinity of 

18 Columbia Center Mall. The Cities have also demonstrated that the proposed Center Parkway 
extension will reduce emergency response times. 

19 

20 
STRIKE~ 79. Delete- unnecessary. 

STRIKE ~ 80; PROPOSED ~: The Cities presented sufficient evidence to demonstrate that the 
21 public need outweighs any risks presented by the at-grade crossing at this location. 

22 STRIKE ~ 81; PROPOSED~: The Commission approves the City of Richland's and the City of 
Kennewick's petition for authority to construct an at-grade crossing at the proposed extension of 

23 Center Parkway. 

24 STRIKE~ 82; PROPOSED ~ The petition filed by the City of Kennewick and joined in by the 
City of Richland is approved. 

25 

26 
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6. LEGAL STANDARD 

2 The Cities' proposed Findings of Fact and Conclusions of Law are consistent with UTC's 

3 application ofRCW 81.53.020 and .030 and the ALI's admission that the UTC applies a 

4 balancing test to evaluate at-grade crossing petitions. To ensure that the UTC does not 

5 inadvertently establish a new and dangerous precedent, the Cities assign error to the Initial 

6 Opinion's statement of legal standard of review for at-grade crossing petitions. The Initial Order 

7 fails to apply the correct legal standard, because it does not defer to the UTC's consistent 

8 position on "public need" used to evaluate petitions for an at-grade crossing. 

9 6.1 The ALJ Failed to Defer to UTC's Consistent Interpretation of the Law. 

10 The Cities assign error to~~ 45-46, 58-59. As backgrotmd, RCW 81.53.020 and .030 

11 provide the UTC with certain authority over certain petitions for opening at-grade crossings 

12 when a grade-separated crossing is not practicable.30 To determine whether a separated grade 

13 crossing is practicable, the UTC must consider a non-exclusive list of statutory factors, including 

4 (1) amount and character of travel on the railroad and on the highway; (2) the grad~ and 

15 alignment of the railroad and the highway; (3) the cost of separating grades; ( 4) the topography 

16 ofthe county; and (5) all other circumstances naturally involved in such an inquiry. RCW 

17 81.53 .020.3 1 The statute does not define the term, "other circumstances," thereby allowing the 

18 

19 

20 

21 

22 

23 

24 

25 

26 

30 The Petitioners do not waive any jurisdictional argument regarding the Cities' exemption from this 
petition process. RCW 81.53.240 exempts first-class cities from the at-grade crossing petition process. 
The City of Richland is a first-class city, and the City of Kennewick is a code city. State law provides 
that code cities have the same authority as first-class cities. RCW 35A.ll .020: "The legislative body of 
each code city shall have all powers possible for a city or town to have under the Constitution of the state, 
and not specifically denied to code cities by law." Nevertheless, the Petitioners believe UTC review and 
approval worthwhile. 
31 RCW 81.53 .020 states: All railroads and extensions of railroads hereafter constructed shall cross 
existing railroads and highways by passing either over or under the same, when practicable, and shall in 
no instance cross any railroad or highway at grade without authority first being obtained from the 
commission to do so. All highways and extensions of highways hereafter laid out and constructed shall 
cross existing railroads by passing either over or under the same, when practicable, and shall in no 
instance cross any railroad at grade without authority first being obtained from the commission to do so: 
PROVIDED, That this section shall not be construed to prohibit a railroad company from constructing 
tracks at grade across other tracks owned or operated by it within established yard limits. In determining 
whether a separation of grades is practicable, the commission shall tal<e into consideration the 
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UTC to determine the "other circumstances," so long as such a determination is consistent with 

2 the governing statute. 

3 Within this statutory framework, the UTC applies a balancing test, summarized by 

4 Administrative Law Judge Dennis Moss as follows: 

5 The Commission, in practice, addresses two principal questions when considering 
whether to authorize construction of an at-grade crossing, which, by its nature, 

6 poses risks for motorists and pedestrians not present at grade-separated crossings: 

7 

8 

9 

10 

11 

12 

13 

4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. Whether a grade-separated crossing is practicable considering cost and 
engineering requirements and constraints. 

B. Whether there is a demonstrated public need for the crossing that 
outweighs the hazards inherent in an at-grade configuration.32 

At the evidentiary hearing, UTC' s Deputy Assistant Director33 testified that the UTC 

interprets "public need" to be synonymous with the following terms: "good cause shown, 

reasonable, consistent with public interest, public convenience and necessity."34 Undisputed 

testimony shows that the UTC has consistently applied this standard to recent at-grade crossing 

petitions.35 UTC also testified that "public need" does not mean "acute public need." 36 To be 

clear, the "acute public need" standard is not required under RCW 81.53.020 or .030, which 

authorizes the UTC to examine "all other circumstances," and a showing of "acute public need" 

is not required by the UTC. 

The ALJ must defer to an agency's consistent interpretation of an ambiguous statute. 

Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 77, 11 P.3d 726 (2000) ("Where a 

amount and character of travel on the railroad and on the highway; the grade and alignment of the 
railroad and the highway; the cost of separating grades; the topography of the country, and all 
other circumstances and conditions naturally involved in such an inquiry. (Emphasis supplied.) 
32 Benton County, Docket No. TR-100572, Order 06 at 13 (2011) (emphasis added). . 
33 Ms. Hunter has worked for the Commission for 24 years. Since 2008, she has been responsible for all 
of the UTC's rail safety staff and for either directly working, or directing the work of, all rail safety 
dockets. Exh. KH-1T at 1:12-23. 
34 TR. at 277:21-22. 
35 TR. at 279:20-23; 273:23-25 to 274:1-2. 
36 TR. at 273:23-25 to 274:1-2. "Acute public need" was flrst used in the 1985 Order for Whatcom 
County v. Burlington Northern Railroad Company, and cited in other orders, including the 1993 Order for 
Town of Tonasket v. Burlington Northern Railroad Company, Docket No. TR-921371, Order Denying 
Review at 4 (1993). 
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statute is within the agency' s special expetiise, the agency' s interpretation is accorded great 

2 weight; provided the statute is ambiguous.") . And, the ALJ conceded that "the statute does not 

3 require a showing of acute public need."37 But, the ALJ, contrary to controlling law, analyzed 

4 the "public need" of the petition by relying upon an unarticulated standard that can only have 

5 exceeded the UTC's consistent position that "public need" is synonymous with "good cause 

6 shown, reasonable, consistent with public interest, public convenience and necessity."38 

7 

8 

9 

10 

11 

12 

13 

4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

6.2 The Initial Order's New and Unprecedented Legal Standard is Ambiguous 
and Dangerous. 

Without Commission action, the Initial Order will create a precedent that the UTC cannot 

approve an at-grade crossing for public safety (and other) reasons unless the petitioner 

demonstrates "regularly failing" emergency response times when the UTC identifies the 

proposed risk of the crossing at less than two incidents per century. The. record clearly 

demonstrates that "mere seconds" may significantly influence the outcomes of emergency 

response events,39 and this petition demonstrates that the proposed crossing will improve 

emergency response times by 30% and 24% from Kennewick Fire Station 3 and Richland Fire 

Station 72, respectively.4D 

The application of the "regularly failing" standard is absurd. Under the Initial Order, 

apparently the first step in the petition process is for the Cities to compile a record that 

37 Initial Order at~ 58 . 
38 TR at 277:21-22. For example, in~ 57, footnote 102 of the Initial Order, the ALJ appears to improperly 
rely upon the USDOT Railroad-Highway Grade Crossing Handbook ("Handbook") to create a new and 
elevated standard of review for at-grade crossings. Significantly; the USDOT and UTC have not 
promulgated any rule to adopt the Handbook as a dispositive regulation in this petition for an at-grade 
crossing (see e.g., WAC 480-62-999). In addition, the Initial Order fails to acknowledge that the 
Handbook qualifies its statement with the term: "Generally, new grade crossings .... " The Handbook 
also sets forth circumstances when the Handbook would consider an at-grade crossing to be warranted 
(e. g ., "when no other viable alternative exists") . The Handbook contemplates new at-grade crossings 
solely to "provide access to any land development." Ex. KH-10. Undisputed testimony also demonstrates 
that the Handbook also lists "public necessity, convenience, and safety as factors to be considered." Exh. 
KH-1T 15:7-10. 
39 Exh. NH-1T 3:15-18. 
40 Exh. JP-5-X. 
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demonstrates "regulru·ly failing" emergency services.41 Then, the Initial Order will apparently 

2 · allow the Cities to file a petition with the UTC, wait approximately one year for the completion 

3 of the process, bid the project, permit the project, and construct the project. 42 And, during this 

4 multi-year process, the Cities' residents will remain at risk because the Cities are "regularly 

5 failing" to provide basic health and safety services to its citizens. This is not the law. RCW 

6 81.53.020 does not create a legal standard that places lives at risk when the risk of intersection 

7 conflicts at the proposed at-grade crossing is speculative. 

8 6.3 The Initial Order Violates RCW 36.70A.l03. 

9 The Cities assign error to~~ 42-46. The Growth Management Act provides for more 

10 than planning at a locallevel.43 It is a comprehensive program for the integration of local 

11 regional and state planning for the benefit of an entire community, and all of its systems, 

12 including rail and roads. See RCW 36. 70A.070 (including identification of state and local 

13 needs.). And, "state agencies shall comply with the local comprehensive plans and development 

4 regulations and amendments thereto adopted pursuant to this chapter ... " RCW 36.70A.103. 

15 The Initial Order fails to conform to this mandate. That Order properly concludes that Center 

16 Parkway crossing is included in the City ofKennewick's comprehensive plan, the City of 

17 Richland's comprehensive plan, and the Benton-Franklin Council of Government's Regional 

18 Transportation Plan.44 But the Order then ignores such planning. 

19 

20 

21 

22 

23 

24 

25 

26 

41 Initial Order ~ 60. Under the ALI's "regularly failing" standard, would the petition need to include 
evidence demonstrating deaths or near deaths attributable to failed response times? 
42 The application of the Initial Order's new and unprecedented legal standard is equally absurd . For 
example, how would the UTC defme "regularly failing"? 
43 RCW 36.70A.010: "The legislature fmds that uncoordinated and unplanned growth, together with a 
lack of common goals expressing the public's interest in the conservation and the wise use of our lands, 
pose a threat to the environment, sustainable economic development, and the health, safety, and high 
quality of life enjoyed by residents of this state. It is in the public interest that citizens, communities, local 
governments, and the private sector cooperate and coordinate with one another in comprehensive land use 
planning. Further, the legislature fmds that it is in the public interest that economic development 
programs be shared with communities experiencing insufficient economic growth." 
44 Initial Order~ 20. 
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The Commission need not address this issue in order to reach its decision. The Petition 

2 and evidence showing public need is clear. However, to preserve this issue, the Cities assign 

3 error and propose correct findings to the following provisions of the Initial Order. 

4 6.4 Petitioners' Proposed Decision and Determinations. 

5 The Cities provide the following proposed amendments to subsection B. and C. of the 

6 Initial Order's section titled "Evidence:" 

7 Delete ~~ 42-46 and ~~ 58-59. Insert the following: 

8 

9 

B. LEGAL STANDARD FOR AT-GRADE CROSSING PETITIONS THAT 
IMPROVE EMERGENCY RESPONSE TIMES 

~ RCW 81.53.020 requires the UTC to approve a petition for an at-grade crossing 
1 0 prior to its construction. The statute requires that crossings be grade-separated "when 

practicable." 
11 

~ To determine whether a separated grade crossing is practicable, the UTC must 
12 consider a non-exclusive list of statutory factors, including (1) amount and character of travel on 

the railroad and on the highway; (2) the grade and alignment of the railroad and the highway; 
13 (3) the cost of separating grades; (4) the topography of the county; and (5) all other 

circumstances naturally involved in such an inquiry. RCW 81.53.020. The statute does not 
4 defme the term, "other circumstances." 

15 ~ The Administrative Law Judge must defer to the UTC's interpretation ofRCW 
81.53.020, which includes the term, "other circumstances."45 

16 
~ Previously, the UTC has relied upon the following analysis for at-grade crossing 

17 petitions: 

18 

19 

20 

21 

22 

The Commission, in practice, addresses two principal questions when considering 
whether to authorize construction of an at-grade crossing, which, by its nature, 
poses risks for motorists and pedestrians not present at grade-separated crossings: 

A. 

B. 

Whether a grade-separated crossing is practicable, considering cost and 
engineering requirements and constraints. 

Whether there is a demonstrated public need for the crossing that 
outweighs the hazards inherent in an at-grade conflguration.46 

23 ~ Consistent with RCW 81.52.020, the UTC may not approve a petition for an at-
grade crossing if it does not satisfy factor (A): "Whether a grade-separated crossing is 

24 practicable, considering cost and engineering requirements and constraints." The statute 
explicitly contemplates these factors. 

25 

26 
45 Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 77, 11 P.3d 726 (2000). 
46 Benton County, Docket No. TR-100572, Order 06 at 13 (2011) (emphasis added). 
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~ The UTC may not approve a petition for an at-grade crossing unless it also 
2 satisfies factor (B). However, unlike factor (A), the term "public need" as used in (B) is not 

explicitly listed as a factor in RCW 81 .52.020. 
3 

~ The UTC has previously determined that the term "public need" is consistent with 
4 the terms "good cause shown, reasonable, consistent with public interest, public convenience and 

necessity. "47 

5 
~ To demonstrate public need, a petitioner may demonstrate how the proposed 

6 crossing will reduce emergency response times or address future identified emergency response 
time level of service issues. As required under the UTC's analysis, the UTC will weigh this 

7 demonstration of public need against the identified dangers of the proposed crossing. 

8 ~ A petitioner may also submit other evidence to demonstrate "public need." The 
UTC will weigh this evidence on a case-by-case basis. 

9 
~ To demonstrate public need, the petitioner is not required to demonstrate that it is 

10 "regularly failing" emergency response times. Such a requirement would be dangerous, and this 
standard is not required by RCW 81.53.020 or .030, and the UTC has not applied this standard in 

11 any previous petition. 

12 The Cities carry the burden of proof for each on these issues. 

13 7. THE EVIDENCE DEMONSTRATES THE PUBLIC NEED FOR THE CROSSING 

4 The evidence demonstrates the public need for the project. The evidence section in the 

15 Initial Order is deficient because it incorrectly cites evidence, fails to make a finding of fact that 

16 reconciles conflicting evidence, 48 or disregards uncontested evidence. The Cities assign error to 

17 the following paragraphs: 

18 7.1 Rail Operations at Richland Junction. 

19 The Cities assign error to ~ 11. At the hearing, TCR Y (apparently for the first time in 

20 these proceedings) attempted to label the siding track as a "passing track." The previous 2005 

21 petition described the second track as a passing track used for the express purpose of 

22 interchanging cars with BNSF and Union Pacific Railroad.49 All Class I railroads, including 

23 BNSF and UPRR, have ceased to use Richland Junction for interchange. so 

24 

25 

26 

47 TR 277:21-22. 
48 WAC 480-07-820(1)(a) requires the ALJ to "dispose of the merits in a proceeding . .. " 
49 Docket No. TR-040664, Order 6 I TR-050967 Order 2, ~ 17 at Exhibit JP-9-X. AT TR 152:10-18, 
Kevin Jeffers conclusively demonstrative that the siding track is not long enough to be used as a passing 
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At the hearing, the Cities impeached Mr. Peterson, the President ofTCRY, who testified 

2 that the TCRY makes "very frequent" use of the so-called "passing track."51 On cross-

3 examination, the Cities presented Mr. Peterson with a series of photographs that depicted the 

4 same car sitting on the siding track from October 3, 2013 to November 15, 2013.52 Mr. Peterson 

5 then stated that the cars in the photos were not owned by TCR Y. Impeaching his own testimony 

6 regarding the "very frequent" use of the siding track, Mr. Peterson stated "They [the cars on the 

7 siding track] can sit there for months."53 

8 Curiously, the ALJ summarized Mr. Peterson's testimony as if this evidence did not exist. 

9 Paragraph 11 of the Initial Order states TCRY makes "frequent, if not daily, use of the facility." 

10 Contrary evidence notwithstanding, this ALJ summary is directly in conflict with Mr. Peterson's 

11 uncontested testimony: 

12 

13 

4 

Q: 

A: 

Mr. Peterson, I want to go to your direct testimony regarding the use of the 
Richland junction facility as a passing track. You recognize that it's not 
used every day, isn't that correct? 

Correct. 54 

15 The UTC should not permit its proceedings to ignore uncontested evidence. The City proposes a 

16 correct finding, as follows. 

17 STRIKE~ 11; PROPOSED~: TCRY is a rail carrier conducting interstate rail operations 
through Kennewick and Richland. TCRY leases the track west and north of Richland Junction 

18 from the Port ofBenton; BNSF and UPRR also operate on this track, although these Class I 
railroads have ceased to interchange at the Richland Junction. 55 The second track is a siding 

19 track, which is primarily used for the storage of idle freight cars . 56 TCRY concedes that idle 
freight cars may sit on the siding track "for months." 57 

20 

21 

22 

23 

24 

25 

26 

track for one unit train while another unit train passes. Ex. JD-27-X (showing a 1,916.13 foot line that 
extends well beyond the extent of the existing siding track) . 
50 Exhibits JP-7-X; JP-8-X. 
51 TR. 381:16-17. 
52 Exh. RVP-9-X; TR. 405:7-410:19. 
53 TR. 410:12-17. 
54 TR. 405:14-18 . 
55 Exhd. JP-7-X; JP-8-X. 
56 Exh. RVP-9-X; TR. 405:7-410:19. 
57 TR. 410:12-17. 
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The Cities assign error to ~12. Throughout the at-grade crossing petition process, TCR Y 

2 presented UTC with inconsistent and inflated track usage data. The Cities identified these 

3 inconsistencies and presented credible evidence by railroad industry experts demonstrating fault 

4 with TCRY's figures.5B 

5 For example, TCRY reported to UTC (in response to UTC's data request) that it moves 2 

6 to 4 trains per weekday, with an average length of"roughly 15 cars per train."59 TCRY reported 

7 to Cities (in response to the Cities' data request) that it is projected to move a total of 2,310 

8 railcars over the crossing in 2013.60 These figures are inconsistent, and TCR Y provided 

9. inaccurate data either to the UTC or the Cities. 2,310 cars divided by 15 cars per train= 154 

10 trains for 2013.61 154 divided by 52 weeks= 2.96 trains per week divided by 5 weekdays per 

11 week= TRCY runs 0.59 trains per weekday in one direction, or 1.18 cars per weekday, if loaded 

12 cars go in one direction over the crossing and cross· again in the other direction empty. This 

13 calculation is inconsistent with TCRY's other assertion that it runs an average of"two (2) to four 

4 (4) trains per weekday." 62 

15 BNSF and UPRR are the only other track users. BNSF reported to UTC that it runs one 

16 train per day, with an average length of six cars per train. 63 UPRR reported to UTC that it ran no 

17 trains in 2013, although it has moved 12 unit trains between 80-100 cars per train over the past 

18 4.5 years . 64 

19 Based upon the railroads' submitted data, Kevin Jeffers' pre-filed testimony concluded 

20 that track usage is estimated at 3.2 to 5.02 trains per weekday (at most optin1istic levels), or 

21 

22 

23 

24 

25 

26 

58 Exh. KJ-1 OTR 4:9-9:13. 
59 Exh. RVP-3-X 4:7-10 (TCRY's response to UTC's data request). 
60 Exh. RVP-3-X 4:10-20 (TCRY's response to Cities' data request). 
61 Exh. KJ-10TR 4:9-26. 
62 These inconsistencies are further identified in Kevin Jeffers's pre-filed testimony at Exh . .KMJ-1 OT 
4:10-25. 
63 Exh. RVP-2-X (BNSF's response to UTC's data request). 
64 Exh. RVP-4-X (UPRR's response to UTC's data request) . The track usage data is summarized in Exh. 
KJ-lOTR. 
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approximately 1,159 to 1,833 trains per year.65 Yet, the Initial Order cites Mr. Peterson's 

2 unsupported assertion "that the combined annual train traffic through the Richland Junction 

3 increased from nearly 4,500 railcars in 2012 to over 5,100 railcars in 2013." The ALJ clearly 

4 erred in his consideration of the evidence. 

5 Consistent with TCRY's tendency to inflate track usage, Mr. Peterson also provided the 

6 wildly ambitious growth targets ofTCRY's use of the railway, claiming that he anticipates an 

7 unprecedented growth rate of"approximately 20% each year."66 Mr. Peterson's assertion is not 

8 supported by any data and it is completely inconsistent with industry-accepted growth 

9 standards.67 

10 To assist the UTC in evaluating the actual usage of the railway, the Cities also prepared 

11 exhibits KJ-11 and KJ-12, which depict (1) the current track usage, (2) projected track usage 

12 using an industry-accepted 5% growth rate, and (3) projected track usage relying upon TCRY's 

13 umealistic 20% annual growth rate.68 These exhibits are further described in KJ-10TR at 4:9-

4 9: 13. As a result, the evidence here requires a fmding, as follows: 

15 STRIKE~ 12; PROPOSED~: TCRY, BNSF, and UPRR are the only railroads that operate on 
this track. No passenger trains operate on this track. In response to UTC and the Cities' data 

16 requests, the railways submitted their actual track usage summarized in Exhibit KJ-10TR at 4:1-
8. BNSF reported to UTC that it runs one train per day, with an average length of six cars per 

17 train. UPRR reported to UTC that it ran zero trains in 2013, although it has moved 12 unit trains 
between 80-100 cars per train over the past 4.5 years.69 TCRY reported inconsistent track usage 

18 figures. TCRY reported to UTC that it moves 2 to 4 trains per weekday, with an average length 
of"roughly 15 cars per train." TCRY reported to Cities (via the Cities' data request) that it is 

19 projected to move a total of 2,310 railcars over the crossing in 2013.70 Based upon these figures, 
the UTC estimates track usage at 3.2 to 5.02 trains per weekday, or approximately 1,159 to 1,833 

20 trains per year.71 The UTC agrees with the Cities that an annualized 5% rate of growth is the 
railway industry standard, which should apply here. The UTC disagrees with TCRY's assertion 

21 

22 

23 

24 

25 

26 

65 Exhs. KJ-lOTR 4-7; KJ-11; KJ-12. 
66 Exh. RVP-lT 5:5. 
67 Exh. KJ-lOTR 7:2-18. 
68 Exh. KJ-11 depicts average trains per weekday based upon car counts provided by TCRY's data 
request. Exhibit KJ-12 depicts average trains per week based upon train counts provided by TCRY. This 
analysis is needed because TCRY provided the UTC with inconsistent car and train counts. 
69 Exh. KJ-lOTR 5:23-6:7. 
70 Exh. RVP-3-X 4:10-20. 
71 Exhs . KJ-lOTR 4-7; KJ-11; KJ-12. 
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2 

3 

4 

5 

6 

7 

8 

9 

that annual train traffic through Richland Junction was 4,500 railcars in 2012 and 5,100 railcars 
in 2013. The UTC further disagrees with TCRY's projected 20% annual growth rate. 

The Cities assign error to ~ 13. In addition to the Center Parkway crossing, the Hom 

Rapids project is also a component of the City of Richland's Comprehensive Plan.72 Both the 

Center Parkway crossing and the Hom Rapids projects are set forth as key strategies to promote 

economic development within an integrated transportation system. The City's vision is to 

encourage rail yard activities at Horn Rapids, while using the proposed Center Parkway Crossing 

to reduce vehicular congestion, thereby improving the region's multi-modal transportation 

network. As the Cities' transportation consultant demonstrated, "The transportation system 

works as a whole. If the region cannot move cars, then it also cannot move trucks. If the system 
10 

11 

12 

13 

4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

cannot move trucks, then there are delays in loading and unloading rail freight."73 

Track usage is currently estimated at 3.2 to 5.02 trains per weekday.74 By 2030, 

assuming an annual five-percent (5%) growth rate, approximately 5.48 trains will use the track 

per weekday.75 5.48 trains per day accounts for, and is consistent with, any additional rail traffic 

that will result from the proposed Horn Rapids Industrial Development. The City of Richland's 

Economic Development manager explained that, under the "maximum, most optimistic 

development scenario," the Hom Rapids Industrial Development will result in a total of five new 

unit trains per week (two and a half in and two and a half out), or one per day.76 All rail usage 

data used to evaluate the Center Parkway crossing petition accounts for any increased rail traffic 

72 Exh. GAN-16-X 4 ("the [Horn Rapids Master Plan Update] supplements the Richland Comprehensive 
Plan and supersedes the previous Master Plan adopted in 1995) .. Also see, GAN-15-X, establishing the 
City of Richland's economic development policies, which are consistent with the Horn Rapids Master 
Plan. 
73 Exh. SM-1 TR 3. 
74 Exhs. KJ-10TR; KJ-11; KJ-12. As stated by Mr. Montgomery, "we studied a different crossing of this 
line 12 years ago, and the number of trains at that time was four. And today we have three to four. So it 
hasn't changed much." TR at 232. · 
75 Exhs . KJ-10TR; KJ-11; KJ-12. 
76 TR. 370. 
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11 

12 
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21 
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attributed to the Hom Rapids Industrial Development. 77 The evidence should reflect this 

undisputed record: 

STRIKE ~ 13 ; PROPOSED ~ : Gary Ballew, the City of Richland' s Economic Development 
Manager, testified that the Richland City Catmcil recently approved a series of development 
agreements to construct a rail loop of sufficient size to service unit trains in the Hom Rapids 
area. 78 Mr. Ballew expects this new rail loop will be operational by summer 2015 and able to 
process the equivalent of two and a half unit trains per week (approximately one unit train 
entering or leaving the facility each day).79 Mr. Ballew also testified that Richland has entered 
real estate and development agreements with ConAgra Foods to build an automated cold storage 
warehouse in the Hom Rapids area served by a separate smaller loop track. 80 Mr. Ballew 
expects an average of30 rail cars each week will come and go from ConAgra's facility. 81 All rail 
usage data used to evaluate the Center Parkway crossing petition accounts for any increased rail 
traffic attributed to the Horn Rapids Industrial Development. 82 

The Cities assign error to ~ 14. For the reasons set forth in the assignment of error for 

~ 11, the Cities assign error to the use of the term "passing track" in~ 14. Further, the Initial 

Order cites only Mr. Peterson's opposition to the blockage of the crossing, without citing the 

uncontested evidence that the crossing will be blocked less than one percent (1 %) of the day.83 

Such facts are necessary for the Commission to make an informed decision in this petition. The 

following correctly reflects the record: 

STRIKE~ 14; PROPOSED: All trains traveling to the Horn Rapids area must pass through the 
Richland Junction and cross the proposed Center Parkway extension. 84 All Class I railroads, 
including BNSF and UPRR, have ceased to use Richland Junction for interchange.85 The record 
is unclear whether TCRY uses the siding for anything more than the storage of cars. 
Mr. Peterson testified that he opposes Center.Parkwa¥ crossing because rail operations could 
regularly require freight trains to block the crossing. 8 The evidence demonstrates that the 
crossing will be blocked approximately one percent (1 %) of the day. 87 

77 Exh. KJ-11. 
78 Richland's rail loop will be approximately 8400 feet in total length. Ballew, TR. 354:25- 357:22; see 
also Exhs. JD-37-X, JD-38-X, JD-39-X, KJ-14-X, and King, TR. 334:1 -336:15 and 337:21-340:16. 
79 Ballew, TR. 358:2-12,364:15-365:3,369:21-370:6,375:4- 376:24; see also Exhibit JD-38-X. 
80 Ballew, TR. 342:23- 345:15; see also Exhs. JD-9-X, JD-10-X, and JD-11-X. 
81 Ballew, TR. 345:16-346:17 and 373 :6-14. 
82 Exh. KJ-11. 
83 Exh. SM-1TR 5:7. 
84 Ballew, TR. 346:22- 347:8; see also Jeffers , TR. 173:10-19. 
85 Exh. JP-7-X; JP-8-X. 
86 Peterson, TR. 414:23 -418:5. 
87 Exh. SM-lTR 5:7. 
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7.2 Public Need Demonstrated. 

2 The Cities assign error to ~ 20. The uncontested record demonstrates that all relevant 

3 transportation plans and comprehensive plans support the Center Parkway crossing. Since 2006, 

4 the at-grade Center Parkway Crossing has been an essential public facility in (1) the City of 

5 Richland Comprehensive Plan,88 (2) the City of Kennewick Comprehensive Plan,89 and (3) the 

6 Regional Transportation Plan.90 Recognizing the regional significance of this project, the Center 

7 Parkway Crossing has received funding from the State through the Washington State Community 

8 Economic Revitalization Board, the Surface Transpmiation Program Regional Competitive 

9 Fund, and the Transportation Improvement Board.91 But, the fmdings of public need by these 

10 state agencies apparently are of little interest to the ALJ' s consideration of public need. 

11 The Cities measure their transportation-related Level of Service through a traffic model 

12 prepared by Benton-Frariklin Council of Governments ("COG"). The Center Parkway crossing 

13 is a funded project in the COG's Regional Transportation Plan,92 and the COG's transpmiation 

4 model includes Center Parkway crossing as if the Crossing exists in the regional transportation 

15 model.93 The record demonstrates further that the Council of Governments, therefore, 

16 recognizes the public benefits of the proposed Crossing through its traffic modeling. 

17 The ALJ has no factual basis to include footnote 36 that questions the planning 

18 foundation for the Center Parkway crossing. The record contains only two elements of the 

19 COG's Regional Transportation Plan: the Preface/Executive Summary and Exhibit H, which lists 

20 contemplated traffic improvement projects. These sections would not include any discussion of 

21 the merits of specific projects. By dismissing all state, regional, county and other planning, the 

22 Initial Order is clearly in error. The following properly summarizes the evidence: 

23 

24 

25 

26 

88 Exh. RS-2 at T 5-4 ("Center Parkway from Tapteal to Gage: Construct 3-lane road"). 
89 Exh. GAN-7-X at 58 to 59. 
90 Exh. RS-4 at H-3 ("Center Parkway Extension- Gage to Tapteal"). 
9! Exh. JP-2; JP-3. 
92 Exhs. RS-4, GAN-8-X, GAN-9-X. 
93 TR. 84:4-12. 
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STRIKE ~ 20; PROPOSED ~ : The Cities seek to complete a planned network of roadways and 
address traffic issues in the area by extending Center Parkway from Tapteal Drive to Gage 

2 Boulevard. Since 2006, the at-grade Center Parkway Crossing has been identified as an essential 
capital improvement in (1) the City of Richland Comprehensive Plan,94 (2) the City of 

3 Kennewick Comprehensive Plan,95 and (3) the Regional Transportation Plan.96 Recognizing the 
regional significance of this project, the Center Parkway Crossing has received funding from the 

4 State through the Washington State Community Economic Revitalization Board, the Surface 
Transportation Program Regional Competitive Fund, and the Transportation Improvement 

5 Board.97 Extending Center Parkway to Tapteal Drive and constructing the_ at-grade crossing will 
decrease emergency vehicle response times,98 reduce the an1ount of accidents near the Columbia 

6 Center Mall, and improve traffic circulation in an important commercial area. 99 

7 STRIKE FOOTNOTE 36: PROPOSED FOOTNOTES: Insert the footnotes included in proposed 
~20. 

8 

9 

10 

11 

12 

13 

4 

15 

The Cities assign error to ~ 22. The record contains undisputed facts that the Cities are 

failing to achieve established emergency response times.1oo The Richland Fire Department's 

median response time for Tapteal addresses is 5 minutes 50 seconds, and the Kennewick Fire 

Department's median response time for Tapteal addresses is 7 minutes 50 seconds.1o1 

Consistent with this testimony, the City of Richland's comprehensive plan shows emergency 

response times at 7 minutes 44 seconds for EMS. 102 The last sentence of~ 22 is not relevant to 

the UTC's legal standard, and it fails to properly present undisputed evidence. 

STRIKE ~22; PROPOSED~: The Cities' emergency response providers support each other and 
16 respond to each other's calls for help. 103 The Cities and three local fire districts signed a Master 

Interlocal Partnership and Collaboration Agreement in 2010 that includes an "automatic aid 
. 17 agreement" for prioritizing and sequencing certain aid calls. 104 The Director of Fire and 

Emergency Services for the City of Richland's uncontested evidence shows that the Richland 
18 Fire Department's median response time for Tapteal addresses is 5 minutes 50 seconds, and that 

the Kennewick Fire Department's median response time for Tapteal addresses is 7 minutes 50 
19 

20 

21 

22 

23 

24 

25 

26 

94 Exh. RS-2 at T 5-4 ("Center Parkway from Tapteal to Gage: Construct 3-lane road"). 
95 Exh. GAN-7-X at 58 to 59. 
96 Exh. RS-4 at H-3 ("Center Parkway Extension- Gage to Tapteal"). 
97 Exh. JP-2; JP-3. . 
98 Exh. JP-5-X; tr 107:15. 
99 Exh. JD-lT 3:2-4, 5:11-21. 
1oo Exhs. GAN-3-X, GAN-18-X. 
101 Exh. GAN-18-X, TRs 103:1:17-105-21 (ChiefBaynes described the facts and findings in GAN-18-X). 
Consistent with Exh. GAN-18-X, the City of Richland 's comprehensive plan shows emergency response 
times at 7 minutes 44 seconds for EMS. 
102 Exh. GAN-3-X. 
103 Exhs. CS-1 T, 3:12-14 and KMH-lT, 2: 10-15; see also Skinner, TR. 93:19 - 94:5. 
104 Exh. NH-lT, 2:13-25, and Exh. RGB-1T, 2:18-3:15. See also Baynes, TR. 109:4- 110:15. 
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seconds.1os This testimony is based upon data prepared by the City of Richland Fire 
Depa.Iiment. 106 The City of Richland's comprehensive plan shows emergency response times at 
7 minutes 44 seconds for EMS .1 07 

The Cities assign error to ~ 23. The uncontested evidence shows conclusively that the 

crossing advances the public interest. The "Center Parkway connection provides a clear 

improvement to access and police response capability."108 The two alternative routes (on 

Columbia Center Boulevard and Steptoe) are inadequate: 

In an emergency requiring response to the Columbia Center Mall area or a 
location on Tapteal Drive, a police officer responding via Columbia Center 
Boulevard without the connectivity provided by Center Parkway would have 
approximately three quarters of a mile trip navigating at least two complex 
intersections and the frequently congested railroad undercrossing.109 In the same 
incident the officer responding via Steptoe Street would have an approximately 
two mile trip requiring navigation of approximately five complex intersections 
and a potentially blocked at-grade crossing. In contrast, the Center Parkway route 
would provide access within less than half a mile and ·only one roundabout 
intersection and the proposed at-grade crossing that will never function as a busy 
commuting route. liD 

And, the Center Parkway connection "would improve emergency response between the two 

cities as well as provide other alternatives for quicker response to each entity."111 

The evidence of public safety response times is from on-the-ground experience in the 

City of Richland and the City of Kennewick. For example, ChiefHohenberg has served as a 

City of Kennewick Police Officer since 1978. He has served in a variety of assignments, 

including being a first responder and being assigned to the patrol division.l 12 Failing to 

recognize this history and expertise, paragraph 23 in the Initial Order fails to properly 

characterize the Police Chiefs' testimony. The Cities propose the following: 

lOS Exh. GAN-18-X, TRs 103:1:17-105-21 (describing the facts and ftndings in GAN-18-X). Consistent 
with GAN-18-X, the City of Richland's comprehensive plan shows emergency response times at 7 
minutes 44 seconds for EMS. 
106 Exh. GAN-18-X. 
107 Exh. GAN-3-X. 
108 Exh. CS-1T 4:20-23 (testimony ofPolice Chief Skinner). 
109 The railroad crossing on Columbia Center Boulevard is a grade-separated crossing. Chief Skinner's 
testimony is demonstrating that the intersection is car-congested, not train-congested. 
110 Exh. CS-1 T4: 13-19 (testimony of ChiefHohenberg). 
Ill Exh. KMH-1TR 3:2-7. 
lt2 Exh. KMH-1TR2:5-8. 
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PROPOSED~ 23 The uncontested evidence from Richland Chief of Police Skinner showed that 
"the Center Parkway connection provides a clear improvement to access and police response 

2 capability."ll3 The uncontested evidence from Kennewick Chief of Police Hohenberg showed 
that "The proposed project would improve emergency response between the two cities as well as 

3 provide other alternatives for quicker response to each entity."114 Police response times are 
sometimes difficult to evaluate because officers are often already deployed in the community and 

4 can be responding from varied distances. 115 

5 The Cities assign error to ~ 24. The Cities' First Responders repeatedly stressed the 

6 challenges presented by the existing unconnected road network. The record shows conclusively 

7 that existing disconnected transportation network and traffic congestion result in the Cities' 

8 failure to achieve its emergency response times.116 For example, Chief Baynes described the 

9 challenges in responding to an emergency at Tapteal Drive from Kennewick Fire Station #3, 

10 located to the east of Columbia Center Mall: 

11 From the station, the fire truck must go through a controlled 

12 intersection and turn right onto Colombia Center Boulevard, "which is essentially 

13 a one way street because it's center divided. And one of the challenges in a center 

4 divided road is you get jammed up. It's a lot easier to move vehicles out of your 

15 way when you're coming at them head on versus behind them." 117 

16 Then the fire truck must make a series of complicated right-hand 

17 turns "on a fairly steep slope." 

18 Finally, the fire trucks make a left hand tum onto Tapteal. 118 

19 Chief Baynes then described the emergency route over the proposed crossing, which involves 

20 crossing Columbia Center Boulevard to reach Quinault, turning right at a roundabout onto Center 

21 

22 

23 

24 

25 

26 

113 Exh. CS-1T 4:20-23. 
114 Exh. KMH-1 TR 3:2-7. 
115 TR. 87:20- 88:17 (testimony of Chief Skinner) . 
116 TR 105:222-107:14. 
117 On cross-examination, Chief Baynes further described how the center-divided road causes congestion 
and reduces emergency response times. TR. 129:19-25. The Cities' traffic consultant also discusses the 
challenges presented by the divided roadway. Exh. SM-lTR 5:8-12. 
118 TR. 105:22-107:2. 
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Parkway, and proceeding on Center Parkway to Tapteal,119 This route is more direct, involves 

only one controlled intersection, and does not include any one-way or center-divided roads. 

The Center Parkway crossing will reduce emergency response times to Tapteal by 

"approximately a minute. " 12D A minute is substantial for emergency response, when seconds 

count.121 The reduction of response time is further supported by the JUB Report, concluding that 

the Center Parkway Crossing reduces the response times by Kennewick Fire Station 3 and 

Richland Fire Station 72 to property near the north of the Center Parkway crossing by 30% and 

24%, respectively .122 

The uncontested evidence clearly shows that "an improvement [in response times] of 

mere seconds may significantly impact the outcome for critical events related to a medical 

emergency or fire ."123 And, the "fire service is acutely aware ofthe criticality of response times 

and their impact on outcomes, particularly for trauma, cardiac, and stroke patients, and wildland 

fires. Our service delivery is tuned to count seconds saved from dispatch through to arrival at the 

patient/frre/rescue." 124 

The Initial Order mischaracterizes the evidence by failing to identify the challenges 

presented by the divided Columbia Center Boulevard. The Initial Order also fails to highlight 

the significant risk that delayed emergency response times pose to the public. Here is an accurate 

statement of the uncontested evidence: 

STRIKE ~24: PROPOSED~: The best emergency response routes for fire and medical units are 
similar to the characteristics of Center Parkway, i.e., a two-way, straight arterial-type roadways 
providing the most direct route with the least amount of traffic, traffic control systems, 
intersections, and turns to negotiate. 125 Without a direct connection between Gage Boulevard 
and Tapteal Drive, Kennewick emergency responders must travel north of the Mall via Columbia 

11 9 TR. 107:7: 12. 
120 TR. 107:15 (testimony ofChiefBaynes). 
121 Exhs. RGB-1T, 4:4-7; NH-1T, 3:15-18 . 
122 Exh. JP-5-X. Mr. Montgomery testified that the response times in the JUB Report did not include 
time spent at traffic signals or behind traffic to provide a similar evaluation technique for existing route 
and the proposed route. TR. at 218-219·. 
123 Exh. NH-lT, 3:15-18 (testimony ofChiefHines) 
124 Exh. RGB-1T, 4:4-7 (testimony ofChiefBaynes) 
125 Exh. NH-lT, 3:15-18 . 
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Center Boulevard or Steptoe Street, routes that are less direct, occasionally burdened with heavy 
traffic, and with multiple intersections and numerous turns to negotiate. According to Chief 

2 Hines, improving response times by even a few seconds could significantly impact the outcome 
for a patient in a critical event. 126 Richland Fire & Emergency Services Director Richard Baynes 

3 shows "The fire service is acutely aware ofthe criticality of response times and their impact on 
outcomes, particularly for trauma, cardiac, and stroke patients, and wildland fires. Our service 

4 delivery is tuned to count seconds saved from dispatch through to arrival at the 
patientlfire/rescue."I27 The Center Parkway extension would provide a viable north-south route 

5 for fire and medical units if the primary routes on Steptoe Street or Columbia Center Boulevard 
were obstructed, growing in value as the Tapteal area continues its development. 128 
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The Cities assign error to ~ 25. In addition to the uncontested evidence from emergency 

response, the transportation study ("ruB Study") concluded that the Center Parkway Crossing 

would reduce the response times by Kennewick Fire Station 3 and Richland Fire Station 72 to 

property near the north of the Center Parkway crossing by 30% and 24%, respectively. 129 

Spencer Montgomery, a transportation planner, prepared the JUB Study. In addition to his 23 

years of transportation planning experience, Mr. Montgomery was born and raised in the Tri-

Cities, and he has worked professionally on transportation issues in the Tri-Cities for the past 13 

years.l3° 

The uncontested evidence from Mr. Montgomery showed that the response times in the 

JUB Report did not include emergency responder turnout time, ti_me spent at traffic signals, or 

behind traffic, to provide a similar evaluation technique for the existing route and the proposed 

route.l3I The Initial Order improperly relied upon the response time listed in the JUB, while 

failing to recognize that the relevant fact is the percentage decrease in time. A correct finding is 

proposed as follows: 

STRJKE ~25: PROPOSED~: In support of their petition, the Cities also submitted a traffic 
study completed by JUB Engineers, Inc. (JUB Study). 132 The ruB Study concluded that the 
Center Parkway Crossing would reduce emergency response times by Kennewick Fire Station 3 
and Richland Fire Station 72 to property near the north of the Center Parkway crossing by 30% 

126Jd. at 3:18-24. 
127 Exh. RGB-lT, 4:4-7. 
128 Exh. RGB-1 T, 4: 12-22. 
129 Exh. JP-5-X. 
130 TR. 211:24-25. 
131 TR. at 218: 13-219 : 1. 
132 Exh. KJ-5; see also Petition. 
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1 and 24%, respectively.133 Spencer Montgomery, a transportation planner with J-U-B 
ENGINEERS, Inc., prepared the JUB Study. In addition to his 23 years of transportation 

2 platming experience, Mr. Montgomery was born and raised in the Tri -Cities, and he has worked 
professionally on transportation issues in the Tri-Cities for the past 13 years. 134 The JUB Report 

3 did not include emergency responder turnout time, time spent at traffic signals, or behind traffic, 
to provide a similar evaluation technique for the existing route and the proposed route. 135 
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The Cities assign error to ~ 26. At the hearing, Spencer Montgomery demonstrated why 

the Center Pm·kway crossing provides a "more reliable and quicker route for emergency 

responders" when compared to the existing routes.l36 

First, any first responder traveling on Gage or north on Center Parkway would have the 

ability to view whether or not the crossing was blocked, and take an alternative route.m An 

emergency responder may travel to a closed crossing at the existing at-grade crossing at Steptoe 

Street. However, at Steptoe Street, the first responder carmot see the closed crossing "until you 

come over the hill and see the crossing, and at that point, a fire truck isn't going to be able to tum 

around. Whereas with this direction [i.e., the Center Parkway crossing] a fire truck could turn 

around." 138 

Second, the alignment of the road to the tracks allows emergency responders to view the 

crossing upon approach: "they would know which direction the train was going and which way 

to go from there. Whereas today, they have no option." 139 The Center Parkway crossing 

provides necessary improvements for public safety response. 

Finally, the record contains undisputed evidence that the crossing will be closed less than 

one percent (1 %) of the day to accommodate train traffic.I40 Mr. Montgomery testified that this 

closure rate "is not significant enough closing to merit patiicular attention from emergency 

133 Exh. JP-5-X. 
134 TR. 211:24-25 . 
135 TR. at 218:13-219:1. 
136 TR. 229:4. 
137 TR. 229:21-25 . 
138 TR. 230:8-11. 
139 TR. 230:23-25 . 
140 TR. 231 :5-6; Exh. SM-1 TR 5:7. 
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response vehicles to ale1t their route oftravel. 141 Mr. Montgomery reached this conclusion based 

upon the track usage data submitted by BNSF, UPRR, and TCRY.142 At the hearing, 

Mr. Montgomery clearly miiculated that, even under TCRY's wildly inflated growth projections, 

the crossing would be closed less than three percent (3%) ofthe day. 143 Mr. Montgomery 

concluded that this closure will not have any measurable impact upon the Cities' ability to 

provide emergency services because "if it was a regular intersection with a traffic signal, it could 

be closed, you know, for regular traffic operations .... The intersection of Steptoe and Gage has a 

red light for one approach all day long. I'm saying that it's insignificant to say that the train, the 

train event closing the crossing to emergency is insignificant."144 This uncontested evidence 

cannot be ignored in the determination of sufficient need. 

Mr. Montgomery could make these conclusions, in part, because of his personal 

experience in the Tri-Cities. It should be further noted that TCRY's expert witness, Mr. Norris, 

has no relevant experience in at-grade railway crossings, 145 did not attend the UTC Diagnostic 

Meeting,146 and does not have first-hand experience with the Cities' transportation network.147 

Paragraph 26 is also misleading because it cites the JUB Report's response times, which, for 

reasons described above, are irrelevant to this analysis. The evidence here demonstrates the 

following as a proper finding: 

STRIKE~ 26; PROPOSED~: Gary Norris, a traffic engineer hired by TCRY, questioned the 
JUB Study. The Cities addressed Mr. Norris's concerns with uncontested evidence. The 
purpose of the JUB Study is to demonstrate that the proposed crossing will reduce existing 
emergency response times, not to demonstrate actual response times, Mr. Montgomery testified 
that the JUB Report did not include emergency responder turnout time, time spent at traffic 
signals, or behind traffic to provide a similar evaluation technique for existing route and the 
proposed route.148 The record clearly demonstrates that the Cities are failing to achieve 

141 Exh. SM-1TR 5:6-8. 
142 TR. 231:17-232:20. 
143 TR 233:18-20. This figure was further supported by track usage data submitted by BNSF, UPRR, and 
TCRY. TR. 234:8-18. 
l44 TR. 233:22-234:3. 
145 Exh. GAN-1T2:22-3:3. 
146 Exh. K.H-5 at page 1. 
147 TR. 313:3. 
148 TR. 218:13-219:1. 
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emergency LOS. 149 The Center Parkway crossing will provide a viable route for emergency 
responders. 15D Uncontested evidence also shows that the existing crossing will be closed one 

2 percent (1 %) of the day under current conditions, and it is highly unlikely that it will be closed 
more than three percent (3%) of day time under track usage figures submitted by the railroads.1s1 
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Of course this proposed finding is also consistent with the undisputed UTC analysis regarding 

the minimum number of anticipated accidents (one for every 53.5 years for an at-grade Center 

Parkway crossing). 

The Cities assign error to ~ 27. For the reasons set forth in the assignment of error to 

~ 26, this evidentiary finding overstates the significance of a railway closure that is documented 

to be approximately one percent (1 %) of the day. More accurately: 

STRIKE~ 27; PROPOSED~: Acknowledging the possibility of a train blocking the Center 
1 0 Parkway crossing, Chief Baynes explained "the more routes into the areas we have, the 

better."152 Although it is possible for a train to block the crossing, Mr. Montgomery testified to 
11 the difference between this at-grade crossing and the existing at-grade crossing on Steptoe. 

Unlike Steptoe where the emergency responders must commit to the crossing, the presence of the 
12 roundabout south of the proposed Center Parkway crossing allows emergency responders to view 

the crossing, and to use the roundabout to take another approach to the incident site if the 
13 crossing is closed.1 53 This is not an insurmountable issue, as the record demonstrates that the 

crossing is projected to be closed less than one percent (1 %) of the day.154 
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The Cities assign error to ~ 28. The record does not include any viable alternative to the 

Center Parkway crossing for emergency vehicles. At the hearing, Mr. Norris, TCRY's witness, 

presented a proposed crossing that begins at Richland Fire Station 72, turns left onto Leslie 

Road, continues to Columbia Park Trail, crosses an existing grade-separated crossing, turns right 

at N. Steptoe, and then requires a left turn onto Tapteal,ISS For many reasons, Mr. Norris's 

proposed route fails to present a viable alternative, casting doubt on Mr. Norris ' s basic 

understanding of the project area: 

149 Exhs. GAN-18-X; GAN-3-X. 
150 TR. 218 :13-219:1. 
151 TR. 233:18-20. This figure was further supported by track usage data submitted by BNSF, UPRR, and 
TCRY. TR 234:8-18. 
152 TR. 108:9-109:3 and 119:9-11. 
153 TR. 229:21-25; 230:8-11. 
154 TR. 231:5-6, SM-lTR. 
155 Exh. GAN-19-X. 
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TCR Y' s proposed route does not include the Kennewick Fire Station 3. 

2 The proposed route provides no solution to the access issues described by Chief 

3 Baynes (discussed at ~ 24 in this petition), which results in the documented 7 minute 

4 20 second median response time from Kennewick Fire Station 3 to Tapteal 

5 addresses.I56 Accordingly, TCRY's proposed alternative route will do nothing to 

6 improve emergency response times from this station. 

7 TCR Y' s proposed route will not improve emergency response times from 

8 the Richland Fire Station 72. Mirroring the JUB Study' s methods, Mr. Norris 

9 calculated response times to be "under four minutes," but, when pressed, Mr. Norris 

10 conceded that his study did not account for turnout time, time spent at traffic signals, 

11 or behind traffic.157 Mr. Norris did not provide any data that depicted the calculated 

12 actual emergency response time with this information. 

13 Mr. Norris could not identify the number of controlled intersections along 

4 the proposed route, which would have an impact on actual emergency response 

15 times.158 

16 As a result, the proper fmding is as follows: 

17 STRIKE ~28; PROPOSED~: No party presented a viable alternative to the Center Parkway 
crossing during the petition process. TCRY's proposed route fails to provide a viable alternative, 

18 because, among other reasons, it fails to address any of the identified issues associated with 
responses from Kennewick Fire Station 3,159 
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The Cities assign error to~ 29. For the reasons stated in response to~ 28, TCRY failed 

to identify any viable alternative to the Cities' proposed crossing. Nothing in RCW 81.53.020 or 

.030 or UTC precedent requires the Cities to prove a negative, i.e. , that no other alternative to the 

proposed crossing exists. At the hearing, TCRY's attorney attempted to trap Mr. Simon by 

156 Exh. GAN-18-X. 
157 TR. 312:10-16. 
158 TR. 312:2-9. 
159 See e. g. , the route proposed in Exh. GAN-19-X solely including Richland Fire Station 73. 
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asking specific emergency-response-related issues. 160 Mr. Simon appropriately stated that he 

2 could not answer those questions, deferring to those with specific expertise in that area, such as 

3 Chief Baynes, Chief Hines, ChiefHohenburg, Chief Skinner, and Mr. Montgomery. Answering 

4 those questions, the uncontested testimony of Chief Baynes and Mr. Montgomery demonstrates 

5 that the Tapteal Drive area is not serviced within the Cities' established emergency response time 

6 LOS, and that the Center Parkway crossing will improve response times to this area. 161 The 

7 Initial Order misconstrues the evidence. An appropriate synthesis of the uncontested record is 

8 provided below: 

9 STRIKE~ 29; PROPOSED~: TCRY questioned whether any area in the City of Richland is not 
serviced within the City of Richland's emergency response time performance objective.162 The 

10 uncontested testimony ofChiefBc;1ynes and Mr. Montgomery demonstrates that Tapteal Drive is 
not serviced within the Cities' established emergency LOS, and that the Center Parkway crossing 

11 will improve response times to this area. 163 Evidence also demonstrates that the Cities are failing 
to achieve established emergency response times in areas near the Columbia Center Mall, and 

12 that the Center Parkway crossing will also improve emergency response times to this area.164 

13 8. THE SAFETY MEASURES AND THE SPECULATIVE RISK OF THE 
PROPOSED CROSSING 
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No party to this petition contests the UTC's calculation of risk for the proposed crossing 

at one incident every 53.5 years .165 The Center Parkway crossing presents only a speculative 

risk, in part because the Cities' crossing design includes safety features exceeding typical 

engineering standards for such an intersection. 

8.1 The Safety Features of the Proposed Crossing. 

A visual depiction of the safety measures is set forth in Exhibit KH-3. 166 The measures 

on each side of the roadway include four flashing lights, two facing north and two facing south, 

mounted on a single vertical mast that will also include an audible bell and two "crossbuck" 

160 TR. 61 : 1-4. 
161 Exhs. GAN-18-X; JP-5-X; TR 107:15. 
162 TR. 61:1-4. 
163 Exhs. GAN-18-X; JP-5-X; TR 107:15. 
164 Exh. GAN-18-X. 
165 Exh. KH-lT- 25 :7-27:3. 
166 This exhibit depicts Center Parkway crossing two tracks. 
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signs (MUTCD Sign Type R15-1); "Nrunber of Tracks" sign (R15-2), again one set facing north 

2 and the other facing south; and a traffic gate on each side of the roadway prior to the crossing. 

3 The flashing lights, bells and gates are activated automatically by an approaching train, with 

4 lights and bells starting first, followed by the gates descending in front of approaching vehicles. 

5 The beginning of the activation sequence will be electronically controlled such that the 

6 control device will measure the speed of the approaching train and will start the warning devices 

7 at a per-set time before the train arrives. This is commonly referred to as "constant warning." 

8 The gates will stay down and the lights will continue to flash as long as a train is within 

9 the roadway. If the train stops before reaching the roadway, the flashing lights will continue and 

10 the gate will stay down for a prescribed period of time before "timing out" and ending the 

11 warning cycle. If a second train approaches on a second track as the first train is clearing the 

12 crossing, and the system recognizes the second train will arrive within the pre-set time, the lights 

13 will continue to flash and the gates will stay down. 

4 In addition to the active warning devices, the roadway will have a raised curb and center 

15 median to keep vehicles from driving around the lowered gates. The roadway profile for the 

16 crossing is contoured to prevent a low-slung vehicle from becoming high-centered. Typical 

17 advance warning signs and roadway striping for a grade crossing are included. 

18 The active warning system, as well as the signage and striping, complies with the Manual 

19 on Uniform Traffic Control Devices. 167 The roadway profile complies with the 

20 recommendations of the AASHTO A Policy on Design of Highways and Streets, and the 

21 American Railway Engineering and Maintenance-of-way Association's Manual for Railway 

22 Engineering, 2013, to avoid creating a "hrunped" crossing. 168 There was no evidence in the 

23 record that any safety issue was overlooked. 

24 

25 

26 
167 Exh. KJ-3. 
168 Exh. KJ-4. 
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The record contains no evidence that raises any objection to the safety measures that will 

2 be implemented at the crossing. See, e.g., Gary Norris's testimony, TR at 285-334; GAN-1 T; 

3 GAN-1 TR (Mr. Norris did not question any of the safety features designed for the crossing). At 

4 the hearing, Kathy Hunter, UTC's Deputy Assistant Director, Transportation and Safety, 

5 conclusively demonstrated how the proposed active warning devices measures separate the 

6 traveling public from the crossing.169 

7 

8 

9 

10 

11 

12 

13 

4 
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8.2 The Speculative Risk of the Proposed Crossing. 

The Cities assign error ~ 17. The UTC concluded the potential risk for the crossing is 

one incident every 53.5 years, based upon (1) the proposed crossing's safety measures, (2) actual 

data for similar at-grade crossings, and (3) the Federal Railroad Administration's Accident 

Predictor Model, the accepted measure for calculating risk as set forth in the existing data for 

comparable crossings.170 

The UTC's review of other at-grade crossings data demonstrates that there have been no 

incidents involving trains and pedestrians and trains and vehicles at any TCRY-operated 

intersection, including the existing at-grade crossings in the vicinity of the Center Parkway 

crossing.m In her pre-filed testimony, Ms. Hunter describes, in detail, how she calculated the 

speculative risk of the crossing by strictly adhering to the Federal Railroad Administration's 

Accident Predictor Model.l72 Ms. Hunter's testimony conclusively demonstrates why the UTC's 

calculation is more accurate than Mr. Jeffers's conservative calculation. The UTC's calculations 

are based upon actual data, while the only other submitted risk calculation is based upon 

theoretical, projected data.173 TCRY submitted no crash projection data, and the Cities concur 

with the UTC's analysis. The Initial Order fails to properly represent the uncontested evidence. 

The only calculation that relies upon actual data demonstrates that the speculative risk for the 

169 TR. 263:18-23,264:10-13,265:6-9. 
170 Exh. KH-12. 
171 TR. 269:24-270:10. 
172 Exh. KH-1T 25:7-27:3. 
173 Exh. KH-lT 25:10-21. 
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Center Parkway crossing is one incident every 53.5 years. A determination of speculative risk 

2 that is consistent with uncontested evidence is as follows: 

3 STRIKE~ 17; PROPOSED~: Ms. Grabler also testified that the expected average daily 
traffic (ADT) on the Center Parkway extension would not justify grade separation. The 

4 Federal Highway Administration (FHWA) Railroad-Highway Grade Crossing Handbook 
establishes a threshold of 100,000 ADT to require grade separation at an urban crossing. 174 

5 The Cities estimate that Center Parkway's traffic will reach only 7,000 ADT by 2033, much 
lower than the FHWA threshold. 175 This low traffic volume contributes to a low predicted 

6 accident frequency rate, further reducing justification for grade separation. Kathy Hunter, 
testifying for Commission Staff, analyzed historical TCRY crash data176 and similar 

7 crossings. Based upon a forecast using the Federal Railroad Administration Accident 
Predictor Model,177 Ms. Hunter determined that the proposed crossing presented a 

8 speculative risk of one accident every 53.5 years.178 

9 9. 

10 

THE PUBLIC NEED FOR THE CENTER PARKWAY CROSSING OUTWEIGHS 
ANY RISK (I.E., LESS THAN TWO INCIDENTS PER CENTURY) OF THE 
PROPOSED CROSSING 

-
11 The Cities have conclusively demonstrated that the public need for the crossing 

12 outweighs the risks of opening the at-grade crossing. The record shows that the Cities are failing 

13 to achieve their e~ergency response tirnes. 179 The record also shows that the Cities are failing to 

4 achieve emergency response times by minutes, not just seconds.180 A life is at risk every time 

15 the Cities fail to respond promptly to an emergency cal1.181 The Center Parkway crossing's 

16 ability to improve the Cities' emergency response tirnes182 demonstrates a "public need," 

17 especially when the UTC defmes "public need" as "good cause shown, reasonable, consistent 

18 with public interest, public convenience and necessity."183 

19 

20 

21 
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23 

24 

25 

26 

174 Exh. KJ-2, at 11 (see paragraph 6.a.iv). 
175 Exh. SKG-1T, 3:21-25; see also Exh. KJ-1T, 6:14-20. 
176 TR. 269:24-270:10; Exh. KH-1T 25:7-22. 
177 Exh. KH-12. 
178 Exh. KH-1T 26:20-22. 
179 Exhs. GAN-18-X, GAN-3-X. 
180 GAN-3-X; GAN-18-X. See e.g., the emergency response times from Kennewick Fire Station 3 to 
Tapteal addresses in GAN-18-X. 
181 Exhs. NH-1T, 3:15-18; GRB-1T, 4:4-7. 
182 TR. 107:15, JP-5-X. 
183 TR. 277:21-22. 
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The Cities have a combined population of over 100,000 residents, and that population 

2 will increase by thousands over the next five years .184 Exhibit GAN-18-X shows 42 responses to 

3 emergency responses to the Tapteal Drive area and 37 emergency responses near Columbia 

4 Center Mall, demonstrating that residents and businesses routinely call and rely upon the Cities 

5 for emergency assistance near the proposed crossing.I85 

6 Under the controlling standard of review, the UTC must approve the Cities' petition 

7 when the Cities demonstrate that the public need for the crossing outweighs one incident every 

8 53.5 years.186 The record provides the Commission with ample evidence that the Cities have 

9 achieved this standard solely by relying upon the Cities' emergency response time evidence. 

10 

11 
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9.1 Improved Emergency Response Times Demonstrates a Public Need. 

The Cities assign error to ~59. As demonstrated throughout tllis petition, uncontested 

evidence demonstrates that the Center Parkway crossing will reduce emergency response 

times. 187 No law requires the Cities to demonstrate that they are "regularly failing" to achieve 

their established LOS. The ALJ applied an improper legal standard and improperly weighed the 

uncontested evidence to reach ills conclusion set forth in~ 59. The evidence demands a different 

finding, as proposed here: 

STRIKE ~59; PROPOSED~ In this case, the Cities demonstrate public need by providing 
uncontested evidence that the Center Parkway crossing will address immediate public safety 
issues through improved emergency response times. The Cities also demonstrate reduced 
accident rates around the Columbia Center Mall, relief of traffic congestion at nearby 
intersections with deficient levels of service, increased opportunities for economic development, 
and the need to complete a connected transportation system. As explained in greater detail 
below, the evidence in the record shows that the Center Parkway crossing demonstrates a public 
need. 

The Cities assign error to ~ 60. As demonstrated through this petition, no law requires 

the Cities to demonstrate that they are "regularly failing" to achleve their established LOS. 

184 Exh. GAN-2-X. 
185 Exh. GAN-18-X; TR 103:1:17-105-21 (describing the facts and conclusions in GAN-18-X). 
186 Exh. KH-1T 24:21- 26:22; see also Exh. KH-12. 
187 Exh. JP-5-X; TR. 107:15. 

PETITIONERS' PETITION FOR REVIEW- 33 FOSTER PEPPER PLLC 
1111 THIRD A VENUE, SUITE 3400 

SEATTLE, WASHINGTON 98101-3299 

PHONE (206) 447-4400 FAX (206) 447-970000 420 



171

STRIKE: 60; PROPOSED~: The record shows that the Cities are failing to achieve their 
emergency response times.188 The record also shows that the Cities are failing to achieve 

2 emergency response times by minutes, not seconds.189 A life is at risk every time the Cities fail 
to respond promptly to an emergency call. 190 The Center Parkway crossing's ability to improve 

3 the Cities' emergency response times191 demonstrates a "public need," especially when the UTC 
defines "public need" as "good cause shown, reasonable, consistent with public interest, public 

4 convenience and necessity."192 

5 The Cities assign error to ~ 61. There is ample evidence that opening a crossing at Center 

6 Parkway would provide a public need. For example, the JUB Report demonstrates the crossing 

7 will reduce emergency response times by 30% and 24% from Kennewick Station 3 and Richland 

8 Fire Station 72, respectively. 193 The new crossing would reduce emergency response times by 

9 "approximately one minute." These findings are supported by studies and by logic.l94 The new 

10 route represents a better alignment for emergency responders to access Tapteal addresses and 

11 addresses near the Columbia Center Mall, both of which have documented failing LOS for 

12 emergency services. 195 Further, the ALI's suggestion that the Cities must build new fire stations 

13 to address failing emergency response times is absurd and not supported by any evidence. The 

4 document cited by the ALJ as support for this conclusion explicitly states that emergency 

15 response times are based upon an efficient transportation system: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The transportation system also has an effect on the LOS of fire and emergency services. 
In order to keep response times low, the Fire Department depends upon an efficient 
transportation system in good repair. The layout of streets, their width and condition, 
and secondary access routes directly affect response times. Since these considerations 
are building into future City LOS standards, it is assumed that future transportation 
improvements will promote more efficient fire and emergency service activities,l96 

188 Exha. GAN-18-X, GAN-3-X. 
189 Exha. GAN-3-X; GAN-18-X. See e.g., the emergency response times from Kennewick Fire Station 3 
to Taptea1 addresses in Exh. GAN-18-X. 
190 Exhs. NH-1T, 3:15-18; GRB-1T,4:4-7. 
191 TR. 107:15, Exh. JP-5-X. 
192 TR. 277:21-22. 
193 Exh. JP-5-X. 
194 TR. 105-107, TR. 229:4. 
195 Exh. GAN-18-X. 
196 Exh. GAN-3-X at CF 5-3 (second paragraph on the page) 
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In other words, the Cities' planning documents recognize that a new fire station can be effective 

2 only ifthe existing transportation system is effective. To create an effective transportation 

3 system, the Cities' planning documents also explicitly include the Center Parkway crossing as a 

4 necessary transportation improvement.I97 

5 STRIKE ~61; PROPOSED~: There is ample evidence that opening a crossing at Center 
Parkway would provide a public need. An effective emergency response network requires an 

6 effective transportation system.I 98 The Center Parkway crossing is a planned transportation 
project that will improve the regional transportation network.I99 For example, the JUB Report 

7 demonstrates the crossing will reduce emergency response times by 30% and 24% from 
Kennewick Station 3 and Richland Fire Station 72, respectively.200 Chief Baynes testified that 

8 the new crossing would reduce emergency response times by "approximately one minute." 
These findings are supported by studies and by logic.201 The new route represents a better 

9 alignment for emergency responders to access Tapteal addresses and addresses near the 
Columbia Center Mall, both of which have documented failing LOS for emergency services.2o2 

10 

11 

12 

13 

4 

The Cities assign error to ~ 62. Evidence depicts that the crossing will be closed one 

percent (1 %) of the day and up to three percent (3%) of the day under the most optimistic rail 

traffic scenarios.203 Mr. Norris's unsupported assertion provides no support for the final two 

sentences of~ 62. As a result, that paragraph must be revised: 

STRIKE~ 62; PROPOSED~: The Center Parkway crossing will provide a more reliable and 
15 quicker route for emergency responders, as crossing closures are not anticipated to exceed three 

percent (3%) of the day.204 Chief Baynes, Chief Skinner, and ChiefHohenberg all testified that 
16 more choices and more alternatives are always better for emergency responders, and the 

evidence demonstrates that the crossing will improve the Cities' emergency response times. 
17 

18 

19 

20 

The Cities assign error to~~ 67-69. As described throughout this petition, the evidence 

demonstrates that the Cities have a significant public need for the Center Parkway crossing. 

Paragraphs 67 to 69 are inconsistent with both substantial and uncontested evidence. 

STRIKE~ 67; PROPOSED~: The Cities demonstrated public need for the proposed crossing. 
21 Evidence shows that improved emergency response times improve the chances of survival for 

22 

23 

24 

25 

26 

197 Exhs. GAN-7-X at 59; GAN-9-X. 
198 Exh. GAN-3-X. 
199 Exhs. GAN-7-X at 59; GAN-9-X. 
200 Exh. JP-5-X. 
201 TR. 105-107, TR. 229:4. 
202 Exh. GAN-18-X. 
203 Exh. SM-1TR 5:7; TR. 233:18-20. 
204 TR. 233:18-20. 
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2 

trauma, cardiac, and stroke patients.205 As the Cities continue to grow, additional and more 
frequent demands will be placed upon the Cities' first responders. 

STRJKE ~ 68; PROPOSED~: The Center Parkway crossing includes improved safety measures 
3 to protect the public, including advance pavement markings, warning signs, gates and lights, 

which will be designed with constant warning time devices for motorists, and a traffic island that 
4 will act as a median separator. 206 The UTC calculates that the crossing poses a risk of one 

incident per 53.5 years.207 
5 

STRIKE~ 69; PROPOSED ~: The Commission fmds that the Cities' demonstrated public need 
6 outweighs the inherent hazards of an at-grade crossing. 

7 9.2 Other Public Needs. 

8 It is unnecessary for the Commission to review the merits regarding accident rates and 

9 relief of traffic congestion. However, to preserve the issue for appeal, the Cities assign error to 

10 ~~ 33, 36, and 63-66, below, as described in greater detail in section 9 ofthis petition, and 

11 include the following fmding that is consistent with the legal standard for at-grade crossing 

12 petitions: 

13 PROPOSED~: Because the Commission fmds that the emergency response times satisfy the 
public need requirement, and that the public need outweighs the risks of the proposed crossing, it 

4 is unnecessary .for the Commission to review the evidence submitted regarding traffic 
congestion, accident reduction, economic development, and a completed transportation network. 

15 

16 10. THE PETITION INCLUDES ADDITIONAL PUBLIC NEED 

17 In addition to improving failing emergency response times, the record and the Initial 

18 Order include additional evidence documenting the additional "public need" for the crossing. 

19 This evidence is cumulative, further supporting the Cities' petition. Although unnecessary for 

20 the purpose of demonstrating adequate public need, the Cities assign error to evidence and 

21 findings regarding accident reduction, mitigation of traffic congestion(~~ 33, 36, and 63-66). 

22 The Cities also propose the following finding of fact and conclusion: 

23 PROPOSED (FINDINGS OFF ACT AND CONCLUSIONS OF LAW)~: The Cities have 
demonstrated that the Center Parkway crossing will provide additional public needs, including: 

24 

25 

26 

20s Exhs. RGB-lT 4:4-7; NH-lT 3:15-18. 
206 Exhs. KH-lT 21:15-23:23; KJ-lT 8:1-9:4; SKG-lT 5:15-6:9 
207 Exh. KH-1 T 26:15-23; Initial Order~ 17, footnote 29. 
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relieving traffic congestion, reducing traffic accidents, promoting economic development, and 
completing a regional transportation network. 

However, the Commission should not need to reach the merits of these issues, as the 

petition should be granted based upon the merits of the emergency response time evidence. 

10.1 The Center Parkway Crossing Will Reduce Traffic Congestion. 

The Initial Order cites evidence demonstrating that the Center Parkway crossing will 

address a public need by reducing traffic congestion, providing a benefit to emergency 

responders and to the public who use the Cities' roadways. The Initial Opinion misconstrues the 

uncontested evidence. 

The Cities assign error to~ 33. The uncontested record demonstrates that the 

intersections near the proposed crossing are congested and either failing or near failing the 

Cities' level of service for transportation.208 The nJB Report demonstrates that the Center 

Parkway crossing will alleviate traffic congestion: "Center Parkway has been planned to provide 

relief to both Columbia Center Boulevard as well as Steptoe Street, consistent with the 

philosophy of providing collector roadways parallel and in between arterial roadways. "209 This 

fmding is supported by documentation and analysis.210 Mr. Montgomery provided this 

documentation and analysis to TCRY in response to a TCRY data request to "Produce copies of 

all documents pertaining to, supporting, analyzing, reviewing or reporting on the assertions made 

in the document entitled "Center Parkway Extension and Railroad Crossing Traffic Study, March 

2013 [i.e., the JUB Report] ... " Upon receipt of JUB's analysis (now Exhibit GAN-20-X), UTC 

rules afforded TCRY the opportunity to submit subsequent data requests to Petitioners, 

requesting further explanation of the Petitioners' analysis. The record shows that TCRY did not 

present contrary data, despite the opportunity. 

208 Exh. GAN-17-X. TCRY did not contest this level of service transportation data. 
209 Exh. KJ-5 at 6. 
2 10 Exh. GAN-20-X. 
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Mr. Deskins, the City of Kennewick's transportation engineer, agreed with the JUB 

2 Report's conclusions: "I would expect [the Center Parkway crossing] would reduce the 

3 congestion and improve level of service. Because it does give alternatives for people to use 

4 through-traffic movements, which again are usually less congested then the left-tum 

5 movements."211 The uncontested evidence demonstrates that the Center Parkway crossing 

6 advances a public need by reducing congestion at failing intersections. 

7 STRIKE~ 33; PROPOSED~: The Cities presented evidence that many of the intersections near 
the proposed crossing are congested and failing to achieve the Cities' stated level of service?12 

8 The roadways around Columbia Center Mall can become even more congested during the 
holiday shopping season in late November and early December.213 "Center Parkway has been 

9 planned to provide relief to both Columbia Center Boulevard as well as Steptoe Street, consistent 
with the philosophy of providing collector roadways parallel and in between arterial 

10 roadways."214 · 

11 The Cities assign error to~~ 36 and 65-66. The JUB Study and Mr. Montgomery's 

12 testimony demonstrated that vehicular queuing raises no valid issue for this crossing.215 Mr. 

13 Montgomery's uncontested testimony demonstrates that traffic stopped at a railway crossing will 

4 not back into any controlled crossing. Footnote 79 mischaracterizes the evidence. Mr. Deskins 

15 was testifying that queues "didn't concern him,"216 and that assertion is supported by uncontested 

16 evidence in the record. Further, the regional transportation model is programmed to determined 

17 times as if the Center Parkway crossing already exists. In other words, the model already . 

18 recognizes the transportation benefits of the proposed crossing. As a result, a proper evidentiary 

19 finding is as follows: 

20 STRIKE~ 36; PROPOSED~: The JUB Study and uncontested evidence shows that the crossing 
does not present any queueing issues for the proposed crossing. 217 Although Mr. Deskins, the 

21 City employee most familiar with the City's traffic modeling simulation, conceded that he 
did not perform an LOS analysis specifically focused on the result of installing the proposed 

22 
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211 TR. 76:2-7. 
212 Exhs. KJ-5, at 6, 9; GAN-20-X; GAN-17 -X; TR 76:2-7. 
213 Exhs. JD-lT, 3:6-26. 
214 Exh. KJ-5 at 6. 
215 Exh. SM-lTR at 6:15-26. 
216 Mr. Deskins was answering the question set forth at TR. 79:2-3. 
217 Exh. SM-lTR at 6:15-26. 
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2 

crossing at Center Parkway,218 the modeling program includes the Center Parkway crossing 
in the region transportation model, as it the Crossing already exists. 

STRIKE ,-r,-r 65 and 66; PROPOSED ,-r The Center Parkway demonstrates a public need by 
3 reducing congestion. To demonstrate a public need, it is not necessary for the Cities to 

conclusively show a failing transportation LOS. Satisfying the UTC's "public need" criteria, the 
4 Cities demonstrated that several intersections are congested and that the crossing will provide 

congestion relief.219 
5 

6 
10.2 The Center Parkway Crossing Will Reduce Traffic Accidents Near Columbia 

Center Mall. 

7 Mr. Deskins' testimony shows that the proposed crossing will relieve failing or near 

8 failing intersections, thereby reducing crashes near the Columbia Center Ma11.22o These 

9 intersections are regularly within the top five crash locations in the City of Kennewick,22I In 

10 response to the submitted crash data,222 TCRY's expert witness replied: "The majority of these 

11 crashes are not injury crashes, only like an average of three injury (sic) per year and four at the 

12 other, at the Canal Street intersection."223 The Initial Order seems to be taking the indefensible 

13 position that an average seven documented injuries per year at these intersections does not 

4 present a critical public need. 

15 The Cities assign error to ,-r,-r 63 and 64 because they do not conform to the undisputed 

16 evidence: 

17 STRIKE ,-r,-r 63 and 64; PROPOSED ,-r: The Center Parkway crossing demonstrates public need 
by reducing traffic accidents near Columbia Center Mall. Since 200 1, intersection report data 

18 demonstrates over 300 accidents.224 The record contains no evidence that refutes Mr. 
Montgomery's explanation that "if you reduce the traffic volume on a road and it has a certain 

19 accident rate, then you will reduce the number of accidents."225 The Commission concludes that 
the Center Parkway crossing will reduce accidents near the Columbia Center Mall. 
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218 Deskins, TR. 78:4-7; see also Deskins, TR. 73:4-12. 
219 Exh. GAN-17-X, Simon TR. 67:14-69:22. 
220 Exh. JD-1 Tat 4. The JUB Report further supports Mr. Deskins' testimony. Exh. KJ-ST at 6. 
221 Exh. JD-lT at 4. 
222 Exh. JD-3T. 
223 TR. at 90:6-11. 
224 Exh. JD-3. 
22s TR. 222: 14-23 . 
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10.3 The Center Parkway Crossing Will Provide Infrastructure to Support 
Community and Economic Development. 

The Center Parkway Crossing provides infrastructure to encourage community and 

economic development. Mr. Montgomery testified to the importance of addre'ssing congestion to 

ensure an integrated multi-modal transportation system: "The transportation system works as a 

whole. If the region cannot move cars, then it also cannot move trucks. If the system cannot 

move trucks, then there are delays in loading and unloading rail freight."226 The JUB Report also 

identified the crossing as providing access to nearly 60 acres of land that has utilities and 

collector roadway access, but lacks direct access to the commercial area south of the railway.227 

The Initial Order fails to include this undisputed evidence that further demonstrates the public 

need for the crossing. 

PROPOSED NEW~· The Cities demonstrated that the Center Parkway crossing demonstrates 
12 public need by promoting economic development through encouraging multi-modal 

transportation in the region and by creating direct access to developable land.228 

13 

4 

15 

16 

17 

10.4 The Center Parkway Crossing Will Complete the Roadway Network. 

Finally, the Center Parkway Crossing also completes the regional roadway network. This 

crossing is the final step in a series of transportation projects to improve the functionality of the 

network by providing a north-south connection in the existing grid system.229 

PROPOSED NEW~· The Cities demonstrated that the Center Parkway crossing demonstrates 
18 public need by completing the roadway network.230 

19 11. SUMMARY 

20 Despite lack of real opposition from any party or any non-party to the Center Parkway 

21 crossing; despite the provision of the fullest extent of traffic safety devices; despite the 

22 uncontested evidence that a grade-separated crossing is not practicable; despite the uncontested 

23 
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26 

226 Exh. SM-1TR 3. 
227 Exh. KJ-5 at 6. The USDOT Railroad-Highway Grade Crossing Handbook explicitly considers 
authorizing at-grade crossings solely to "provide access to any land development. Exh. KH-10. 
228 Exhs. SM-1 TR at 3; KJ-5 at 6. 
229 Exh. KJ-5 at 5. 
23 0 Exh. KJ-5 at 5. 
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-1 evidence of little risk of an accident at the crossing; despite decades of comprehensive planning 

2 at local, regional and state levels (including state funding); despite the uncontested evidence 

3 regarding reduction in accident rates in surrounding areas; and, despite the uncontested evidence 

4 that the Center Parkway crossing is necessary to provide critical emergency response times in the 

5 community, the Initial Order finds no public benefit to satisfy RCW 81.53 .020. This was clear 

6 error. 

7 The Cities have conclusively demonstrated the significant public need for the Center 

8 Parkway crossing. The Center Parkway crossing will improve emergency response times, 

9 improving the likelihood that lives will be saved in emergency circumstances that routinely arise · 

10 in an area with 100,000 residents. The Center Parkway crossing will also reduce traffic 

11 congestion, reduce traffic accidents, promote economic development, and complete the Cities' 

12 roadway network. Each identified benefit of the crossing satisfies the UTC's interpretation of 

13 the term "public need." Together, those elements are overwhelming in application of the 

4 balancing test applied by the UTC. The demonstrated public need for the Center Parkway 

15 crossing outweighs its calculated risk of one accident every 53.5 years . The Cities have met their 

16 burden, and this Petition should be approved. A proposed form of order is submitted with this 

17 Petition for Administrative Review. 

18 Respectfully submitted this 17th day of March, 20 1 
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I. INTRODUCTION 

Respondent Tri-City & Olympia Railroad Co. ("TCRY") submits this Answer 

in opposition to the Petition for Administrative Review ("Petition") filed by the Cities 

of Richland and Kennewick ("Cities"). That Petition requests that this Commission 

review and overturn the Initial Order ("Order 02") entered by the Administrative Law 

Judge denying the Cities' "Petition to Construct a Highway-Rail Grade Crossing, 

Center Parkway" crossing of the Port of Benton rail line operated by TCR Y. 1 

TCRY respectfully submits that the well-reasoned and fully supported ALJ 

decision in Order 02 be adopted as the Final Order herein and that the relief sought by 

the Cities' Petition for Administrative Review be denied. Following the statutory 

mandate, the ALJ concluded that the Cities had failed to show a public need for the 

proposed Center Parkway crossing.2 Based on that conclusion, the ALJ ruled that 

"[t]he Cities failed to demonstrate public need for the proposed crossing, leaving 

nothing to balance against the inherent hazards of an at-grade crossing" and that 

even if public convenience alone were sufficient to show public need, it does not 

outweigh the hazards of an at-grade crossing. 3 

1 That "Petition to Construct" was filed by the City of Kennewick which identified itself as the "Road 
Authority" because the track sought to be crossed is within its municipal boundaries. (Petition, p. 6, 
Section 6, No.3) The City of Richland (which borders but does not include the proposed crossing) 
filed a Motion to Intervene, claiming an interest in the pending Application. Respondent TCRY did not 
object to that Motion and leave was granted to Richland to intervene. (Order 01) 
2 Order 02, p. 20, ~59 through p. 22 ~ 66. 
3 Order 02, p. 22, ~ 67 (Emphasis supplied). 
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The Cities ask that the Commission re-write Order 02. However, as shown 

here, their arguments have no merit, and that request should be rejected. 

IT. THE COMMISSION'S AUTHORITY IS NOT PRE-EMPTED BY CITIES' 
PLANS UNDER THE GROWTH MANAGEMENT ACT 

The Administrative Law Judge ("ALJ") correctly summarized the Cities' 

argument in this regard as follows: 

The Cities contend that state agencies are mandated to comply with local land 
use plans adopted under the Growth Management Act. Therefore, the Cities 
argue that their regional comprehensive planning process "mandates" the 
Center Parkway crossing in order for the Cities to achieve their stated LOS for 
emergency response times and traffic flow at signalized intersections. 
According to the Cities, the GMA prohibits the Commission from evaluating 
public need, alternatives for opening a proposed railroad crossing, or even 
whether the proposed crossing will function in the manner claimed by the 
Cities.4 

In Order 02, the ALJ properly rejected that argument which is based on the 

Cities ' reading ofRCW 36.70A.103 that " [s]tate agencies shall comply with the local 

comprehensive plans and development regulations and amendments" adopted pursuant 

to the GMA. The ALJ held: 

We disagree that a land use planning statute deprives the Commission ofits 
statutory authority to regulate public safety at rail crossings. We do not dispute 
that the GMA requires cities such as Richland and Kennewick to plan for 
future growth and make efforts at intergovernmental coordination. However, a 
jurisdiction's comprehensive planning obligations under the GMA do not 
substitute for meeting the standards set out in RCW 81.53. The GMA and 
RCW 81 .53 both address transportation safety issues, but from wholly 
different perspectives on public policy. In order to maintain the integrity of 
both statutes within the overall statutory scheme, the GMA must be read 

4 Order 02, p. 14, ~ 42; footnotes omitted. 
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together and in harmony with RCW 81.53. We fmd· that the Cities must 
comply with the requirements ofboth statutes. 5 

The ALJ' s conclusion is unquestionably correct. RCW 81.53 is a specific 

statute regarding regulation of railroad crossings. As related to rail crossings, the 

GMA is, at best, a "general statute." In addition, RCW 36.70A.1 03, relied on by the 

Cities, does not specifically state that municipal planning under the GMA usurps the 

authority of the commission with respect to rail crossings referred to in such plans. 

Assuming that both statutes address the same subject, a conflict exists only if 

the two cannot be harmonized. 6 The ALI's ruling harmonizes these statutes. ·In the 

absence of harmony, RCW 81.53 as a specific statute supersedes the general statute 

RCW 36.70A.103 under Washington law.7 Either way, the ALI's conclusion that the 

GMA does not preempt the Commission's authority is correct and the Cities' 

argument is wrong. 

Ill. ORDER 02 DOES NOT "FAIL TO DEFER TO THE UTC'S CONSISTENT 
INTERPRETATION OF RCW 81.53" 

The ALI did not apply an erroneous legal standard in evaluating the public 

need versus inherent risk calculus mandated by prior Commission rulings. Order 02 

states this standard as follows: 

. 
5 

Order 02, p. 15, ~ 43; emphasis supplied; footnotes omitted. 
21 

22 

23 

24 

25 

6 Statutes relating to the same subject "are to be read together as constituting a unified whole, to the end 
that a harmonious total statutory scheme evolves which maintains the integrity of the respective 
statutes." State v. Wright, 84 Wash.2d 645, 650, 529 P.2d 453 (1974) quoted with approval in 
In re Estate of Kerr, 134 Wn.2d 328,337, 949 P.2d 810, 815 (1998). 
7 A specific statute will supersede a general one when both apply. General Tel. Co. of Northwest, Inc. v. 
Utilities & Transp. Comm'n, 104 Wash.2d 460, 464,706 P.2d 625 (1985); Waste Mgmt. of Seattle, Inc. 
v. Utilities & Transp. Comm'n, 123 Wn.2d 621, 630, 869 P.2d 1034, 1039 (1994) 
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The Commission will not approve construction of a new at-grade crossing 
without a demonstration of public need that outweighs the hazards inherent in 
the at-grade configuration. Petitioners must provide evidence of public 
benefits, such as improvements to public safety or improved economic 
development opportunities. 8 

Order 02 also states "We agree with the Cities and Staff that the statute does 

not require a showing of 'acute public need' to justify opening a new at-grade 

crossing."9 The standard actually applied by the ALJ is identical to, and cites as 

support, the very decision that the Cities claim asserts the correct standard -- Benton 

County v. BNSF Railway Company, Docket TR-100572, Order 06, Initial Order 

Granting Benton County's Petition for an At-Grade Railroad Crossing, Subject to 

Conditions~ 33-37 (Feb. 15, 2011). The Benton County decision (at p. 14, ~ 33) found 

such need in "[a]n overall improvement in public safety" and "improved economic 

development opportunities." 

Here, the ALJ also noted that both the Cities and the Staff assert that the public 

need must outweigh the hazards presented by the crossing: 

RCW 81.53 does not prohibit the Commission from approving approve [sic] 
new at-grade crossings, but mere convenience or a de minimis showing of need 
will not suffice. As Staff points out, we are obligated to balance public need 
against the hazards presented by a new crossing. The Cities similarly concede 
that the Commission must determine "whether there is a demonstrated public 
need for the crossing that outweighs the hazards inherent in an at-grade 
configuration." 10 

Order 02 does ~xactly that - weighs the demonstrated public need against the 

inherent hazards. Thus the ALJ applied the exact legal standard argued for by both the 

8 Order 02, p. 18, ~55 . 
9 Order 02, p. 19, ~58. 
10 Order 02, p. 19-20, ~58. 
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Staff and the Cities. Indeed, Cities concede that the ALJ articulated the conect 

2 
standard but relied on an "unarticulated standard" which could only have exceeded the 

3 conect standard. 11 The ALI's conclusion that the evidence taken as a whole does not 

4 demonstrate a public need that supports the proposed crossing, Order 02 applies the 

5 correct standard. Cities attempt to prove otherwise is an exercise in mind-reading and 

6 should be rejected. 

7 In this regard, the Cities argue that the ALJ applied a standard which requires 

8 applicants to show that they are "regularly failing" to meet emergency response times. 

9 
However, the public need analysis applied by the ALJ considers the totality of the 

10 
evidence submitted by Cities and does not mandate a "regularly failing" standard at 

11 
all. In addition, the Cities themselves elected to attempt to prove that they were 

12 

13 
"regularly failing" to meet emergency response times as one element of the public 

· need for the crossirig. Thus, Cities' attack on the ALJ as imposing an "absurd" 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

standard is itself ludicrous. 

IV. CITIES FAILED TO PROVE THE REQUISITE PUBLIC NEED FOR THE 
PROPOSED CROSSING 

RCW 81.53.020 requires that "All highways and extensions of highways 

hereafter laid out and constructed shall cross existing railroads by passing either over 

or under the same, when practicable, and shall in no instance cross any railroad at 

grade without authority first being obtained from the commission to do so." 

u Petition, 10:3-6. 
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As Order 02 articulates, "[b ]y its nature, an at-grade crossing poses hazards for 

motorists, pedestrians, and railroad operators that are not present at grade-separated 

crossings."12 In this regard, the ALJ properly noted that: "Washington courts have 

deemed at-grade crossings to be inherently dangerous." 13 The pending Petition takes 

no issues with these principles. Cities do, however, argue that the calculated accident 

rate in essence eliminates the requirement to show public need and displaces the 

presumption that at-grade crossings are inherently dangerous. However, Cities cite no 

authority to support this conclusion. 

Cities attempted to prove that "public need that outweighs the hazards inherent 

in the at-grade configuration" by relying on three factors which they claimed would 

result from the proposed crossing: 

a) Improved emergency response times; 

b) Reduced vehicle accident rates; and 

c) Relief of traffic congestion. 

In Order 02, the ALJ concluded that the Cities had failed to carry their burden 

of establishing the "public need" factors selected by the Cities as grounds for the 

Petition. 

In ruling that the Cities had failed to demonstrate a "public need" based on 

these factors, the ALJ, in summary, grounded his conclusions on the following: 

12 Order 02, p. 16, ~ 47. 
13 Order 02, p. 16, ~ 47 and fn. 94 in which the ALJ cites: Reines v. Chicago, Milwaukee, St. Paul & 
Pacific R. Co., 195 Wn. 146, 150, 80 P.2d 406, 407 (1938); State ex ref. Oregon-Washington Railroad 
& Navigation Co. v. Walla Walla County, 5 Wn.2d 95, 104,104 P.2d 764 (1940); Department of 
Transportation v. Snohomish County, 35 Wn.2d 247, 250-51 and 257,212 P.2d 829, 831-32 and 835 
(1949) 
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a. The Cities failed to show either a public need for faster response times or that 
opening a crossing at Center Parkway would solve any response times 
deficiencies. 

b. The Cities failed to show that a Center Parkway crossing would reduce 
accident rates. 

c. The Cities failed to show that a Center Parkway crossing would materially 
5 contribute to a reduction in congestion. 

6 

7 A. Cities Failed to Prove that the Center Parkway Crossing Would Produce 
Improved Emergency Response Times 
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The Cities relied on claimed enhanced emergency response times to establish a 

public need for the crossing. The ALJ correctly concluded that "the Cities introduced 

no evidence of a public need for faster response times and did not adequately explain 

how the Center Parkway extension would contribute to improved public safety"
14 

and 

even if emergency response times were deficient "there is insufficient evidence in the 

record to demonstrate that opening a crossing at Center Parkway would solve this 

problem." 15 

Cities now argue that the record contains "undisputed facts that the Cities are 

failing to achieve this emergency response time in this area."16 In support of that 

conclusion, Cities rely em two Exhibits-- GAN-3-X and GAN-18-X --and a portion of 

the testimony of Chief Baynes. 

Exh. GAN-3-X is a two-page excerpt from the City of Richland 

Comprehensive Plan which reports EMS response times of7:44 "for only those 

14 Order 02, p. 20, ~ 60. 
15 Order 02, p. 20, ~ 61. 
16 Petition for Review, 2:15-16. 
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incidents in the city for the 2002-2003 study period."17 Not only is this data stale by 

more than 1 0 years, there is no indication that these response times focus on the area 

which would be served by EMS vehicles negotiating a Center Parkway crossing-

these are city-wide statistics. They do not prove that the Cities "are failing to achieve" 

the anticipated response times in the area which would be accessed by the proposed 

crossing. Further, as the ALJ noted, Richland proposed to enhance these response 

times by additional facilities and staffmg, not construction of "alternate routes" for 

EMS response .18 

Exh. GAN-18-X, consists of a compilation of response times for "several 

addresses" in the Tapteal area, around Mail by the Mall and PF Changs. As the ALJ 

noted, "Chief Baynes provided little, if any, context for additional response time data 

he provided" in this Exhibit. 19 In fact, rather than being "undisputed" as the City 

contends, the testimony ofTCRY's traffic expert, Mr. Norris, asserts that the data 

contained in this GAN-18-X does not support Chief Baynes' conclusions regarding 

response time and is "more confusing than helpful."20 

In addition, the testimony provided by emergency response witnesses is based 

on assumptions regarding traffic congestion on the proposed crossing as opposed to 

traffic congestion on the existing parallel roadways and alternative emergency 

17 Ex GAN-3-X at CF 5-3. 
18 Order 02, p. 20. '1! 61: "Instead, the capital facilities element of Richland's GMA documents discuss 
building additional ftre stations closer to areas needing better response times ." 
19 Order 02, p. 20, fn . 107. 
20 TR. 295: 5-297: 16. 
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response routes? 1 It also fails to address the fact that without the proposed crossing, 

both the Kennewick and Richland Fire Department response times fall within the "4 

minutes 90 percent of the time" standard of the NFP A 22 and is based on unsupportable 

assumptions regarding lack of school bus routes over the proposed crossing.23 

Thus, the Cities claim that they have proved that they are "failing to achieve" 

their EMS response time goals by undisputed evidence despite the fact that the 

evidence is both disputed and non-conclusive. In turn, they then attack the ALJ for 

adopting a "failing to achieve" standard when they chose and failed to demonstrate 

exactly that as a basis for the public need for the proposed crossing. 

Cities argue that an alleged improvement in response times is demonstrated by 

the "JUB Study."24 According to the City, this study "concluded that the Center 

Parkway Crossing would reduce the response times by Kennewick Fire Station 3 and 

Richland Fire Station 72 to property near the north of the Center Parkway crossing by 

30% and 24%, respectively."25 The unrebutted testimony of Mr. Norris debunks this 

conclusion by noting, "there is no documentation in the JUB report of the factors used 

in estimating emergency response times and no substantiation of its conclusions in this 

regard."26 In addition, as Mr. Norris testified: 

The J-U-B study notes that the North Center Parkway Extension would 
improve emergency response times by about 30% to the Holiday Inn. 
However, this is a narrow focus. When comparing response times with and 

21 Exh. GAN-1TR. 3:2-24. 
22 Exh. GAN-ITR. 4:2-20 . 
23 Exh. GAN-lTR. 5:8-14 . 
24 Exh. JP-5-X. 
25 Petition, 10:14-16. 
26 Exh. GAN-1TR. 3:19-24. 
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without connection, a more general focal point for the affected area should be 
used. The study should have considered, but did not consider, the entire service 
area and not one specific site.27 

The evidence adduced by the Cities fails to establish the lack of reasonable 

alternate access for public emergency services,28 fails to show that the traffic volume 

changes identified as resulting from the proposed crossing will have a significant 

beneficial impact on the level of service29 and fails to identify the effect of traffic 

queues resulting from trains (especially unit trains) moving through the crossing.30 

Finally, the evidence adduced by the Cities fails to analyze capacity issues on 

parallel roadways comparing delays on Center Parkway to those on parallel routes,31 

gives no consideration to the likely substantial increase in rail traffic as affecting 

whether the route over the proposed crossing would provide reliable emergency 

access32 and fails to document that the proposed crossing will reduce emergency 

response time for 90 percent of incidents. 33 

B. Cities Failed to Prove That a Center Parkway Crossing Would Reduce 
Accident Rates 

Cities argued a public need for the crossing based on the claim that it would 

reduce accident rates at two Columbia Center Boulevard intersections. Order 02 

concluded that the Cities' evidence failed to substantiate any such anticipated 

27 Exh. GAN-lT. 5:17-21. 
28 Exh. GAN-lT. 5:8-6:17. 
29 Exh. GAN-1T. 7:1-8:3. 
30 Exh. GAN-1T. 9:4-11. 
31 Exh. GAN-1TR. 6:4-6. 
32 Exh. GAN-1TR. 6:7-10. 
33 Exh. GAN-lTR. 6:10-11. 
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reduction: "However, neither the JUB Study nor the Cities' traffic engineering 

witnesses provided any data or studies to support this assertion."34 

Accurately summarizing the Cities' expert witness testimony on this point, the 

ALI concluded: 

Mr. Deskins provided raw data on the number of vehicle collisions over a 
decade's time but [no] analysis on how or why these accidents occurred. Mr. 
Montgomery offered only unconfirmed notions that reducing traffic levels 
would reduce accident rates. The record has no persuasive evidence connecting 
improved traffic safety on Columbia Center Boulevard to opening a new 
roadway that will regularly be blocked by rail traffic. 35 

Misconstruing this conclusion, the Cities argue that Order 02 "seems to be 

taking the indefensible position that an average seven documented injuries per year at 

these intersections does not present a critical public need." Of course, that is not at all 

what the ALJ concluded. 

Instead, Order 02 focuses on the inadequacy of the Cities' expert testimony to 

document the conclusion that a Center Parkway crossing would reduce the number of 

accidents at any intersection. The ALJ noted that, in essence, these experts assumed 

that a Center Parkway crossing would reduce traffic at these intersections and further 

17 

18 

19 

20 

21 

22 

23 

24 

25 

assumed that a reduction in traffic results in a reduction in accidents. 

Mr. Deskins provided an exhibit listing 12 years of crash data for two 
Columbia Center Boulevard intersections: Quinault A venue and Canal Drive. 
Going back to 2001, the intersection reports show 154 total crashes at Quinault 
Avenue and 165 total crashes at Canal Drive. According to Mr. Deskins, 
opening the Center Parkway crossing on the other side of the Mall would 
reduce traffic at these intersections and -should ultimately reduce crashes at 
these locations. Spencer Montgomery, a transportation specialist with J-U-B 

34 Order 02, p. 21, ~ 63 . 
35 Order 02, p. 21, ~ 64 
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Engineers, explained that I-U-B did not perform a study to support this · 
conclusion because -if you reduce the traffic volume on a road, and it has a 
certain accident rate, then you will reduce the number of accidents. 36 

Further, the ALI noted that: 

Motorists who might deviate from Columbia Center Boulevard's grade­
separated crossing in order to access the Tapteal Road area would trade safe 
and undelayed passage over the UPRR tracks for a potentially faster route that 
comes with a risk of collision. 37 

In other words, even if the proposed crossing would reduce the risk of vehicle-

to-vehicle collisions, it increases the risk of train to vehicle collisions. It does this by 

diverting traffic from the inherently safe grade-separated Columbia Center Boulevard 

to an inherently unsafe at-grade Center Parkway crossing.38 

C. Cities Failed to Prove that the Proposed Crossing Would Result in 
Traffic Congestion Relief 

Order 02 correctly concludes that " ... the Cities offered no persuasive 

evidence that opening a crossing at Center Parkway would materially contribute ... " 

to vehicle traffic congestion relief.39 The ALI based this conclusion on three facts: 

a. The failure of the I-U-B Study to make specific fmdings to show that a Center 
Parkway crossing would have an impact on deficient LOS ratings at congested 
intersections. 

36 Order 02, p. 11 ~ 31 (footnotes omitted). The conclusions of the ALJ are fully supported by his 
citations to the record: Exh.JD-3, at 7 and 14; Exh. JD-2TR. 3:8-14; TR. 222:14-23. 
37 Order 02, p. 22, ~ 68. 
38 Exh. GAN IT. 7: 6-11. Mr. Norris there testified: "The crossing at Columbia Center Boulevard is a 
separated grade crossing. Steptoe has an at-grade crossing. Diversion of traffic from Columbia Center 
Boulevard to the proposed Center Parkway would have the effect of diverting traffic from a safer 
separated grade crossing to an inherently dangerous at-grade crossing. Diversion from Steptoe replaces 
one at-grade crossing with another with no net train/vehicle safety enhancement." 
39 Order 02, p. 21, ~ 65. 
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b. The inability of the Cities ' expert, Mr. Simon, to explain the effect of a Center 
Parkway crossing on the LOS E for eastbormd left turns at the intersection of 
Columbia Center Boulevard and Quinault. 

c. The failure of the Cities ' expert, Mr. Deskins, to conduct any LOS analysis 
focused on the effect of a Center Parkway crossing or consider train delays in 
any of the models he did consider. 

There is ample evidence in the record to support each of these conclusions. 

First, the ALJ is absolutely correct that the "JUB Study"40 which purports to be 

a traffic study, in fact makes no fmdings to support a conclusion of reduced congestion 

at existing intersections. Instead, the JUB Study focuses on the LOS at the 

intersections which would be created by the Center Parkway crossing, identified in the 

Study as Center Parkway and Tapteal Drive and Center Parkway and Gage Boulevard. 

Demonstrating that the LOS at these intersections would be acceptable in no way 

demonstrates a reduction of congestion at existing intersections.41 

Rather, as the testimony ofTCRY's traffic expert, Mr. Norris, demonstrates: 

In order to present a better representation of congestion relief benefits (or lack 
thereof) of the North Center Parkway Extension, the intersection LOS and 
delay should be reported for several of the surrounding arterial intersections, 
with and without the North Center Parkway Extension. That data has not been 
provided. 

At a minimum, the report should document the LOS changes at intersections 
along the Columbia Center and Steptoe Street corridors with and without the 
proposed extension. This data has not been provided.42 

40 The entire report entitled "Center Parkway Extension and Railroad Crossing, Traffic Study, March, 
2013" prepared by J-U-B Engineers, Inc. attached to the Petition to Construct A Highway-Rail Grade 
Crossing, Center Parkway" file by the City of Kennewick. 
41 J-U-B Study at p. 11 . 
42 Exh. GAN-1T. 8:19-9-3. Mr. Norris also testified that the JUB Study addresses LOS at only one 
intersection, Tapteal and Center Parkway- an intersection which would be open to through traffic from 
Center Parkway only if the proposed crossing were constructed. TR. 301 :4-13. JUB therefore does not 
address LOS improvement at any existing intersection resulting from a Center Parkway crossing. 
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The ALJ was also correct in fmding that Mr. Simon was unable to explain the 

effect of a Center Parkway crossing on the LOS E for eastbound left turns at the 

intersection of Columbia Center Boulevard and Quinault, an existing intersection. As 

Order 02 states: 

As to LOS levels, Mr. Simon testified that Tapteal Drive was not currently 
operating at a deficient level, but two other intersections south of the railroad 
tracks were identified as deficient: Columbia Center Boulevard at Quinault and 
Steptoe Street at Gage Boulevard. When asked to explain the effect of 
extending Center Parkway on the LOS E for eastbound left turns at the 
intersection of Columbia Center Boulevard and Quinault, Mr. Simon stated 
"I'm not sure that I can." Even though he had not seen any data or traffic 
studies to inform his opinion, Mr. Simon also asserted that a Center Parkway 
crossing could improve the deficient LOS at the Steptoe Street and Gage 
Boulevard intersection by allowing some traffic to divert to the proposed 
crossing. 43 · ' 

As the ALJ correctly noted, "Mr. Deskins, the City employee most familiar 

with the traffic modeling simulation, conceded that he did not perform and LOS 

analysis specifically focused on the result of installing the proposed crossing at Center 

Parkway.44 When asked, "Did you~ an analysis that specifically focused on the 

result of installation of a crossing at Center Parkway?" Mr. Deskins' answer was ''No, 

I did not. "45 

Likewise, Mr. Deskins did not attempt to consider or model potential delays 

from trains either at the proposed Center Parkway crossing or the existing Steptoe 

43 Order 02, p. 12-13, ~ 35 (footnotes omitted). TR. 61:18-22, 62:16-63:6, 67: 1-1 3 and 67:14-69:22. 
The cited testimony supports the conclusions drawn by the ALl 
44 Order 02, p. 13 , ~ 36, citing the testimony at TR. 78:4-7 and 73:4-12. 
45 TR. 78 :4-7. 
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Street crossing.46 Indeed, the Cities have no evidence in the record on this point. The 

ALI's conclusion in this regard is beyond dispute. 

The testimony of Mr. Norris also highlights additional deficiencies in the 

Cities' evidence regarding claimed traffic congestion relief. As Mr. Norris testified, a 

Center Parkway crossing would have a minor effect on traffic on the most heavily 

traveled street in the area- Columbia Center Boulevard - a decrease of 210 vehicles 

per hour, which he describes as inconsequential considering the traffic volume at 

. 47 A Mr N . . ISSUe. S . OrriS put It: 

According to our calculations, the volume change is less than 5%. A change of 
plus or minus five (5) percent is considered within the "margin of error" for 
traffic counts such that the impact of these volume changes would be 
undetectable in a typical traffic volume study.48 

Further, there is no evidence that the traffic volume changes resulting from the 

proposed crossing will have a significant impact on arterial or intersection LOS 

because neither the J-U-B Study nor any other evidence identifies capacity 

deficiencies resulting from anticipated volume increases or presents an evaluation of 

traffic conditions without the proposed crossing.49 

In addition, the Cities' evidence fails to demonstrate that construction of the 

proposed crossing would have any significant beneficial effect in completing the road 

46 TR. 79:2-80:13 . Mr. Deskins testified that he did not submit any simulation that takes into 
consideration the effect of a Center Parkway train crossing on the traffic on Gage Boulevard, Center 
Parkway or the surrounding area. 
47 Exh. GAN-1T. 8:4-11. 
48 Exh. GAN-lT. 8:8-12. 
49 Exh. GAN-1T. 7:20-8:2. 
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grid network as it can only provide access to Tapteal Drive50 and .fails to demonstrate 

that the proposed crossing would improve current and future road capacities by 

significant diversion of traffic volumes from the neighboring arterials - Columbia 

Center Boulevard and Steptoe Street. 51 

For all the foregoing reasons, Cities have failed to demonstrate any reasonable 

need for the subject crossing, let alone a need which would outweigh the potential 

risks inherent in an at-grade crossing. 

V. WIDLE REPRESENTING TO THE COMMISSION THAT RAIL TRAFFIC 
INCREASE WILL BE MINIMAL, THE CITY OF RICRAND WAS 
FINALIZING PLANNED DEVELOPMENTS WIITCH WILL 
SUBSTANTIALLY INCREASE RAIL TRAFFIC OVER THE PROPOSED 
CROSSING 

Because the ALJ's conclusions of failure to demonstrate public need are more 

than adequately supported by the record, the Commission need look no further to 

affirm Order 02 in its entirety and reject the arguments raised in the Cities' Petition. 

However, TCRY demonstrated in detail the anticipated increase in rail traffic which 

would make a Center Parkway crossing even more dangerous. 

Cities criticize the ALJ's conclusions regarding likely substantial increase in 

rail traffic over the proposed crossing. In reality, Cities evidence of minimal traffic 

increases is contradicted by the evidence of additional rail traffic which will result 

from developments promoted by the City of Richland itself Thus, while seeking 

authority to construct this crossing, the City of Richland was taking dramatic steps 

50 Exh. GAN-1T. 9:22-10-10. 
51 Exh. GAN-1 T. 10 :17-11: 10. 
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which would result in increased rail traffic and thus increased risk ofvehicle-train · 

interaction, at the proposed Center Parkway crossing. 

This anticipated traffic increase is born out by evidence of three factors. First, 

the City of Richland has sold to ConAgra Foods Lamb Weston a parcel ofland for the 

purpose of constructing a substantial automated cold storage food warehouse which 

will be served by rail on the subject track resulting in a substantial increase in rail 

traffic not properly considered by the Cities.52 Second, the City of Richland has leased 

a land parcel to a developer for the purpose of constructing a 1.5-rnile rail loop to be 

serviced by 1 00+ railcar "unit trains." Once operative, this facility will substantially 

increase the number of unit trains utilizing the Port of Benton track. 53 The presence of 

unit trains in addition to other train traffic on this rail will result in increased rail 

traffic not taken into consideration by the Cities' evidence. 

Third, TCR Y has documented the substantial anticipated increase in its own 

traffic54 including traffic to the existing rail loop on the Hom Rapids Spur. All rail 

traffic accessing ConAgra, the Richland Loop and the existing rail loop must travel 

over a Center Parkway crossing, if constructed. 55 The location and proposed 

52 Exh. JD-9-X and JD-10-X. 
53 Exh. KJ-14-X 
54 Exh. RVP-3-X 
55 These developments are located on the City of Richland ' s Hom Rapids Spur which, as is shown on 
the Exh. JD-1 0-X is accessed from what is labeled there as the "DOE Hanford Railroad" which is now 
the Port of Benton rail leased to TCRY. RVP-1 T, 2:16-3:5. As Mr. Ballew admitted, the projected 
ConAgra facility can only be reached by trains travelling over the proposed Center Parkway crossing. 
TR. 346:22-347:8. As shown on Exh. JD-10-X, the same is true of trains travelling to the City of 
Richland loop and the existing 10 NW A, LLC loop. 

ANSWER OF RESPONDENT TRJ-CITY & OLYMPIA RAILROAD CO. TO 
PETITION FOR AD:MINISTRATIVE REVIEW Page 20 

0 0504 



200

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

configuration of these two facilities is shown here. 56 

Richland 
Landfill 

( / 
i/ 
'' 

f' 'T 
... ::"' ., .. , ........ - ·· -'·"·--

1
.-

1

1\ !I.I ,I.' F ,R 

20 The ConAgra facility is identified above as "Under Contract 80 Acres Parcel 

21 A" with an additional 80 acres under option. 57 The City of Richland Loop is depicted 

22 

23 

24 

25 

56 
This Graphic generated by the City of Richland is a part of Ex h. JD-1 0-X. 

57 
TR. 343:2-1 0; 344:19-345:3 . The contract is Ex h. JD-9-X. TR. 344:8-15. ConAgra also has an option 

to purchase an add itiona l 80 acres from the City of Richland at thi s site. TR. 345:4-7. 
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as "Proposed Rail" and is shown in greater detail as part of Exh. KJ -14-X. The · 

existing rail loop is identified as "10 NWA, LLC." 

The Cities' expert witness (Jeffers) providing evidence of anticipated rail 

traffic was not informed by the City of Richland regarding either the ConAgra project 

or the 1.5 mile rail loop and was provided no information regarding these planned 

facilities and thus, in effect, did not take these developments into consideration in 

projecting minimal increase in rail traffic over the proposed crossing. 58 Instead, this 

witness utilized a growth rate the he "felt was reasonable. "59 

Mr. Jeffers also was not provided any information regarding anticipated 

increase in rail traffic to the rail loop already in place on the Horn Rapids Spur and as 

a result, as to this traffic, admitted, "it would be hard to project anything."60 He was 

not even asked to and did not perform a modeling analysis on the capacity of the rail 

lin 61 e. 

A. City of Richland Rail Loop 

While the hearing before the ALJ was in progress, the Richland City Council 

voted to approve a new 1.5 mile rail loop in the Horn Rapids Industrial Park 

connecting the Horn Rapids Spur to the Port ofBenton railroad operated by TCRY.62 

58 TR. 175:14-176:20. The City of Richland did not inform Mr. Jeffers of either development and he 
did not take the increased rail traffic generated by these developments into consideration in his 
computation ofrail traffic. TR. 178:16-179:10. Indeed, Mr. Jeffers didn't understand that the ConAgra 
and rail loop developments were two separate projects. TR. 193:12-18. 
59 TR.l79:3-10. 
60 TR. l79:18-25. 
61 TR. 192:20-193:5. 
62 TR. 354:25-355:7; TR. 334:16-24,335:19-24. TR. 2336:11-15 
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This loop is to be constructed on property leased by the City to a private business 

entity under a 15-year lease.63 This 8400-foot rail loop will accommodate "unit 

trains" (trains over 100 railcars) .64 The purpose for this facility is to allow the delivery 

of unit trains and the transloading of their contents for transport elsewhere.65 In 

addition, the City approved the sale of25 acres of land at this location for the 

construction of facilities for transloading and other operations.66 Under the terms of 

the Lease, the loop track is be built and operational within 18 months (i.e., by no later 

than the end of May, 20 15) and the City expects that the facility will be online, 

operational and receiving unit trains within that time. 67 

The Lease requires that the operator allow access to the rail loop by both 

BNSF Railway Company and Union Pacific Railroad.68 The Lease allows the delivery 

of a variety of products, including containerized goods for eompanies such as W al-

Mart, Target and Costco as well as fuels including ethanol and diesel, fertilizers, 

phosphates, metal goods, lumber and machinery.69 

The City anticipates a substantial investment by the loop operator as well as 

the companies who will locate on the loop to handle these commodities.70 This is part 

63 TR. 355:21-356:10; TR. 336:1-10. A copy ofthe Lease is Exh. KJ-14-X. A copy ofthe City's 
presentation regarding the loop development is Exh. JD-38-X which shows the planned fac ility in 
detail. 
64 TR. 356:21-357:2. 
65 TR. 357:3-6. 
66 TR. 357:7-27; TR. 335:19-24. 
67 TR. 358:2-12; 364:15-20. 
68 TR. 362:18-23. 
69 Exh. KJ-14-X at 27-28. TR. 339:9-23;TR 358:13-359:2; 360:8-15. See also Exh. JD-39-X, a 
videotape of television interview with Bill King, Deputy City Manager describing potential uses of new 
rail loop including handling containerized products. 
70 TR. 360:18-361:9 
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of the City's plan to maximize use of the land within its industrial park for the 

economic benefit of the City.71 Approximately one-half of the total of2,000 acres 

comprising that industrial park remains available for development (not including the 

rail loop and ConAgra warehouse).72 

There is no doubt that this development will generate additional rail traffic.73 

There are no limitations on the number of trains that this rail loop facility is allowed to 

accept.74 The City's economic director, Mr. Ballew, testified, "we believe 

operationally the track will be limited to an average of two and a half trains per 

week."75 However, neither Mr. Ballew nor any other City witness provided any data 

as the basis for that "belief." 

In fact, with a substantial amount of land available for construction and no 

limit on the number of trains allowed to access the rail loop, it is apparent that the 

increase in rail traffic will be substantial. All of that rail traffic will travel over the 

proposed Center Parkway crossing. 76 

B. ConAgra Cold Storage Facility 

The ConAgra facility is to be constructed on an 80-acre tract of property under 

contract for purchase from the City ofRichland77 and subject to a proposed site 

7 1 TR. 361 :10-20. 
72 TR. 374: 4-18 . 
73 TR. 361:21-23. 
74 TR. 364:21-365:3 . 
75 TR. 269:21-370:6 
76 See citations at fn. 27 above. 
77 TR. 343:2-10 ; 344:19-345 :3. The contract is Exh. JD-9-X. TR. 344:8-15. ConAgra also has an option 
to purchase an additional 80 acres from the City of Richland at this site. TR. 345:4-7. 
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development agreement with the City of Richland. 78 This facility is to be serviced by 

rail. 79 

The City of Richland has conducted no study to determine the anticipated 

volume of rail traffic to this facility, 80 but concedes that there is no question that this 

facility would generate additional rail traffic, all of which would travel over the 

proposed crossing. 81 

It may be impossible to calculate the precise extent of this increase in rail 

traffic and change in the nature of rail traffic, including increasing the number of mile-

long unit trains which will run through the proposed crossing. However, the evidence 

clearly supports the conclusion that this increase and change will occur. 82 And the 

Cities presented no evidence demonstrating that it has analyzed or projected the railcar 

traffic increase, but has instead relied on vague and unsubstantiated representations by 

others in its attempt to minimize the projected traffic increase. This evidence does not 

support granting the relief sought, as removal of the Center Parkway crossing once 

78 TR. 343:16-344:7. The draft site development agreement is Exh. ID-10-X. 
79 TR. 345:13-15. Preliminary drawings show an extensive rail system to service this facility. See Exh. 
ID-11-X. 
80 TR. 345:23-346:2. The City has received an "initial estimate" of30 railcars per week from a Dutch 
ftrm no longer associated with the project. TR. 346 :13-21. There was no evidence that the City of 
Richland has itself studied the impact on train volume resulting from the ConAgra development and no 
further data was provided. 
81 TR. 346:22-347:8 
82 See, Exh. ID-37-X. Video of Tangent Rail presentation to Richland City Council replanned speed 
increase on the Port of Benton rail dated Nov. 5, 2013; Exh. ID-38-X, City ofRichland presentation to 
Port of Benton replanned rail developments dated November 13, 2013; Exh. ID-39-X. Video ­
television news interview by Mr. Bill King, City of Richland, renew rail loop and live testimony of Mr. 
K ing regarding that interview to the effect that uses of the new rail loop will include container unit 
trains as well as grain trains . 

ANSWER OF RESPONDENT TRI-CITY & OLYMPIA RAILROAD CO. TO 
PETITION FOR ADMINISTRATIVE REVIEW Page 25 

0 0509 



205

constructed would be a virtual impossibility despite a dramatic increase in rail traffic 

2 
and the likelihood of rail-vehicle interaction. 

3 The evidence is also clear that the Cities failed to disclose these planned 

4 developments as part of the Petition for Construction and ignored or attempted to 

5 minimize their impact in projecting rail traffic in the proceedings before the ALJ. 

6 

7 
C. Train Traffic Evidence Is Consistent With The ALJ's Findings and 

8 Provides No Support For Modification of Order 02 
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Cities attack TCR Y' s disclosure of rail traffic over the track at the proposed 

crossing site. However, Cities' argument is a false "gotcha" with no substance. 

TCRY reported to the UTC that it operates 2-4 trains per weekday on this 
l 

track. 83 In other words, TCR Y stated that it operates a minimum of 2 trains per day 

and a maximum of 4. In fact, ignored by the Cities, TCRY clarified this estimate as 

follows: 84 

TCRY operates each week day on this line, with trains traversing the proposed 
crossing location at least twice and on occasion four times per day. 

TCRY also stated its average length of"roughly 15 cars per train." 85 

Cities now argue that these figures are inconsistent with what the Cities claim 

to be TCRY's disclosure that it projected a total railcar volume of2,300 railcars in 

total in the year 2013.86 The Cities argument in this regard is fallacious . 

83 Exh. RVP 3-X, p.2 (of 12):2-3. 
84 Exh. RVP 3-X, p. 8 (of 12):13-14. 
85 Exh. RVP 3-X, p. 4:7(of 12):7-10. 
86 Petition, p. 15 :6-8. 
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Cities use the rough averages for train length and the total for railcars handled 

to compute that TCRY runs only 2.96 trains per week.87 That computation is directly 

refuted by TCR Y ' s disclosure that it runs a minimum of 2 trains per day, not 3-trains 

per week, over the proposed Center Parkway crossing site. Further, the Cities 

argument is inconsistent with, and ignores the more specific data provided by TCR Y. 

Trains on the track at the Center Parkway site run two directions- inbound and 

outbound. Cities are wrong in relying on the 2,3 10 railcar number, as this was clearly 

identified by TCRY to represent count of cars handled, not car trips (which include 

both inbound and outbound movement of a car). As TCRY fully disclosed in its 

Response to UTC Staff Data Requests Nos. 2-5: 88 

Please note that the summary numbers of railcars provided in Responses to 
[Petitioners'] Data Requests Nos. 21 and 22 reflect car count, which must be 
doubled to reflect number of trips over the rail at the proposed crossing. 
Therefore, for 2013, TCRY projects89 a total of 4,620 railcar trips over the 
proposed crossing by its own trains and an additional498 railcar trips over the 
proposed crossing by BNSF trains for a total of 5,118 railcars passing over the 
proposed crossing per year. 

Using the Cities' computation formula, TCRY clearly disclosed data 

demonstrating that it operated at least 308 trains over the proposed crossing in 2013, 

not the 154 calculated by Cities.90 

In yet a further attempt to compare apples to oranges, Cities states that the ALJ 

"erred in his consideration of the evidence" by including what it calls an "unsupported 

87 Petition, p. 15:10-11. 
88 Part ofExh. RVP 3-X, p. 2 of 12: 10-14. 
89 TCRY's Response was made on September 23, 2013 , projecting the total for the entire 2013 year. 
Exh. RFP 3-X. 
90 Even using that junk math, TCRY's average computes to 5.9 trains per week. 
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assertion 'that the combined annual train traffic through the Richland Junction [site of 

the proposed crossing] increased from nearly 4,500 railcars in 2012 to over 5,100 

railcars in 2013. "' 91 It bases this argument on its calculated total track usage of by all 

railroads of 1,159 to 1,833 trains, not railcars per year at the proposed crossing site. 

In addition, Cities conveniently ignore the fact that the ALJ did not base his 

findings on the specific number of tr~ins which would use the crossing, and noted that 

the parties had presented conflicting evidence on this point.92 Therefore, the ALJ did 

not err in any determination based on present train traffic. 

Cities also take issue with TCR Y' s projection of anticipated growth of rail 

traffic (which was not quantified in any fmding by the ALJ). Cities rnischaracterize 

the evidence by stating that " [ c] onsistent with TCR Y' s tendency to inflate track usage, 

Mr. Peterson also provided wildly ambitious growth targest ofTCRY's use of the 

railway, claiming that he anticipates an unprecedented growth rate of ' approximately 

20% each year.'.93 

Cities is wrong. The growth rate identified by Mr. Peterson94 is not for 

"TCR Y' s use of the railway" but for total rail traffic over the proposed crossing. That 

growth rate is not unsupported, as the Cities claim but is based on a detailed analysis 

91 Petition, p. 16:1-4; Order 02, p. 4, ~ 12. 
92 Order 02, p. 4, ~ 12 and fn. 13 noting the argument made by Cities . 
93 Petition, p. 16:5-7. 
94 RVP-1 T. Mr. Peterson testified: "Based on current business TCRY anticipated annual rail traffic 
increases of approximately 20% each year which would result in total railcar traffic over the proposed 
crossing in 2014 of more than 6,200 railcar trips per year. TCRY anticipates a dramatic increase in 
total train traffic, through this location in the next ten years due to a number of factors." 
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of factors specific to this rail line, not an average national industry growth statistic. 

The factors supporting that projection are clearly set fmih in the record.95 

Those factors tie directly to the rail facility developments described above as 

noted in the record:96 

TCR Y anticipates a dramatic increase in the number of trains it operates and 
expects as similar increase in the number of trains which BNSF and UPRR 
operate through this location in the next ten years due to a number of factors, 
including: 
a. Anticipated growth in UPRR and TCR Y business reflecting increases 

in daily train operations and unit train operations as a result of 
additional customers locating on the transload facility serviced by 
TCRY on the City of Richland's Hom Rapids Spur; ·· · · 

b. Anticipated growth in BNSF, UPRR and TCRY railcar volume as a 
result of likely construction of the ConAgra Lamb Weston cold storage 
warehouse facility described in the attached Response to Data Requests 
Nos. 21 and 22. 

c. Anticipated growth in BNSF, UPRR and TCR Y railcar volume as a 
result of the likely construction of one or more " loop track" facilities 
off the Hom Rapids Spur. 

D. Cities' Attack On TCRY's Characterization Of The Second Track At 
14 The Proposed Crossing Location As A "Passing Track" Is Erroneous 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The proposed crossing would traverse two tracks at the Center Parkway 

location- TCRY's main line and an adjacent passing track. As demonstrated by Exh. 

JD-27-X, the track which the Cities call a "siding" is in actuality a passing track, with 

switches to the east and west of the proposed crossing. Thus the track is clearly not 

simply a "siding" but rather a track which was installed and is used for the specific 

purpose of allowing trains to pass each other. 

95 Exh. RVP 1-T, 5:9-6-2 and Exh. RVP 3-X 
96 Exh. RVP 3-X, p. 2 (of 12): 16-3:5. These same factors are cited in TCRY's Response to Cities ' 
Data Request, RVP 3-X, p . 8(of 12):21-9: 14. 
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The Cities assault the fmdings in Order 02 at~ 11 as enoneous. This attack 

demonstrates the extent to which the Cities are reaching in an attempt to assign error. 

In pertinent part, ~ 11 states: 

Randolph V. Peterson, Managing Member ofTCRY, explained that the second 
set of tracks immediately west of Richland Jtmction allows trains to meet and 
pass when entering or exiting the area. According to Mr. Peterson, this passing 
track is "absolutely essential" because TCRY makes frequent, if not daily, 
use-of that facility. When no passing operations are scheduled, TCR Y also 
uses the second track as a siding to store idle freight cars.97 

Cities assert that this fmding is erroneous because, in other testimony Mr. 

Peterson (TCRY' s Managing Member) agreed that TCRY did not use the junction 

facility as a passing track every day.98 However, Order 02, ~ 11 did not conclude 

that TCRY used the second track as a passing track every day. Rather, the ALJ 

concluded, correctly, that TCRY made frequent if not daily use ofthe facility - the 

track which would be crossed by the proposed Center Parkway. That fmding is 

grounded on the unrebutted testimony of Mr. Peterson that the track is frequently used 

by TCRY in order to allow trains to pass and is "absolutely essential" to TCRY's 

operations.99 The ALJ's fmding in this regard is not erroneous and the Cities' attack 

on it is a waste of both time and paper. 

In their Petition, the Cities state that the testimony of Kevin Jeffers was 

"conclusively demonstrative that the siding track is not long enough to· be used as a 

passing track for one unit train while another unit train passes."100 This contention 

97 Order 02, p. 4, ~ 11 . Footnotes omitted, emphasis supplied. 
98 TR. 405 :14-18. 
99 TR. 38 1:8 -383: 15 . 
100 TR. 152: 10-18. Emphasis added. 
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is a red herring. At no time -did TCR Y claim that the existing passing track at Center 

Parkway would allow two 1 00+ car "unit trains" to pass each other. Significantly, 

there was no testimony to the effect that the typical 15-railcar train could not use the 

passing track to get out of the way of an Qncorning train of similar length, or an 

oncoming unit train for that matter. Cities' evidence in this regard proves nothing. 

Likewise, Cities' evidence regarding railcars parked on this passing track does 

not prove anything. There was no testimony addressing (and no admission by TCR Y) 

that the presence of those parked cars prevented use of the passing track for "its 

intended purpose. For example, there was no testimony that the positioning of these 

cars left no room for a train to pull onto this track or that TCR Y was prevented from 

moving the parked cars out of the way as needed to accommodate use of the passing 

track. Further, and more to the point, TCRY's witness on this issue, its Managing 

Member, Mr. Peterson, was not asked whether the passing track had been used as such 

during the period that railcars were parked on it. 

However, the bottom line on this attack by the City is simple- how and to 

what extent the second track at the Center Parkway location is used has no impact on 

the merits of the ALJ' s decision in Order 02 - that the Cities failed to demonstrate a 

public need for the crossing. 

VI. CONCLUSION 

In light of the foregoing, TCRY respectfully requests that the Commission 

reject the request in the Petition that it re-write the sound, competent and thorough 
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determination by the ALJ in Order 02 that the Cities failed to demonstrate public need 

for the proposed crossing at all, let alone need which would outweigh the inherent 

hazards of a disfavored at-grade crossing. 

Dated this 2ih day of March 2014. 

TRI~L YMP!A RAILROAD 

By :~~ 
Paul J. Petit 
One oflts Attorneys 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing was served this day by email and by U.S . 
Postal Service on all parties of record in this proceeding to the parties identified 
below: 

P .. Stephen DiJulio Peter Beaudry 
Jeremy Eckert Public Works Director 
Foster Pepper PLLC City of Kennewick 
11 11 3rd A venue, Ste. 3400 210 West 61

b Avenue 
Seattle, WA 98101 P.O. Box 6108 
diiup(ri)(oster.com Kennewick, WA 99336-0108 
eckeiiaJ(gster.com Peter. beaudry@ci.kennewick. wa. us 

Terrell A. Anderson Steven W. Smith 
Manager, Industry & Public Assistant Attorney General 
Projects 1400 S. Evergreen Park Drive S.W. 
Union Pacific Railroad Co . P.O. Box 40128 
9451 Atkinson St. Olympia, WA 98504-0128 
Roseville, CA 95747 ssmith@utc. wa.gov 

taanders(cvup. com 

Tom A. Cowan Scott D. Keller 
Cowan Moore Starn and Luke Port ofBenton 
P.O. Box 927 3100 George Washlngton Way 
Richland, WA 99352 Richland, WA 99354 
tcowanl@.cowanmoore.com ke llerl@.[2_ortofl2.enton.com 

Tom Montgomery Richard Wagner 
Kelsey Endres Manager Public Projects 
Montgomery Scarp, PLLC BNSF Railway 
1218 Third Ave., Ste. 2700 2454 Occidental Ave. S. Ste. 2D 
Seattle, WA 98101 Seattle, WA 98134 

tom(wmontgomervscarp. com richard. war,rner((i)bns[.com 
Kelsevl@.montgomervscarp.com 

Carolyn Larson Cindy Johnson, City Manager 

Dunn Carney Allen Higgins and City of Richland 
P.O. Box 190 

TongueLLP Richland, WA 99352 

851 SW Sixth Ave. Ste. 1500 
Portland, OR 97204 
cl!fw.dunn-carnev. com 

Betsy DeMarco Krista Gross 

bdemarco@utc. wa.gov kgross@utc.wa.gov 
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A courtesy copy email was also sent to: 

Adam E. Torem 
Administrative Law Judge 
1300 S. Evergreen Park Dr. S.W. 
P.O. Box 47250 
Olympia, WA 98504-7250 
atorem({i)utc. wa.gov 

DATED this 27th day of March, 2014, at Kennewick, Washington. 

Christine Photides 

25 ANSWER OF RESPONDENT TRJ-CITY & OLYMPIA RAILROAD CO. TO 
PETITION FOR AD"MINISTRATIVE REVIEW Page 34 

0 0518 



214

EXHIBIT 6 



215

March 14; 2014 

Mr, Steven King 
Executive Director and Secretary 
Washington Utilities and Transportation Commission 
1300 S. Evergreen Park Drive SW 
Olympia, Washington 98504-7250 

SUBJECT: CITY OF KENNEWICK DOCKET TR-130499 

Dear Mr. King: 

We are writing to request active participation by you and your rail safety division staff in the 
upcoming review of Docket TR-130499. The initial order in this case is very disappointing to 
us. We have personal knowledge of the extensive community support and planning that calls for 
completion of the Center Parkway project and approval of the Cities' petition for a new at-grade 
railroad crossing required for its completion. 

Richland and Kennewick's population growth has led the state over. the past decade and is 
forecast to continue to do so for the foreseeable future. This growth has and will strain the 
capacity of the regional transportation network ahd of other municipal services, such as 
emergency responders . The Cities have collaborated both locally and regionally to adopt plans 
for transportation and emergency response. For most of the past two decades, adopted plans 
have included the Center Parkway .link between Tapteal Drive and Gage Boulevard as the final 
segment of the street network in ohe of the highest volume travel areas in the Tri-Cities. 

In addition to the necessary improvements to transportation services and emergency response 
capabilities the Cities planning for economic vitality is at stake. The Cities' land use plans 
identify undeveloped commercial and retail properties near the proposed Center Parkway that are 
not adequately served. Development of.these properties to their highest and best use is in the 
region's economic and fiscal best interest. Completion of the street network, including Center 
Parkway, is vital to fulfillment of those plans and the communities' vitality. 

The Cities have expended enormous energy and resources aligning support and resolving 
concerns for this last incomplete street segment with the result that several state and regional 
agencies have provided grant funds to support its completion. These agencies include the 
Washington State Department of Transportation, the Washington State Transportation 
Improvement Board, and the Benton-Franklin Council of Governments, our area's Regional 

-00038·2 -
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Steven King 
March 14,2014 
Page two 

Transportation Planning Organization. Significant costs in local funds from the Cities have 
achieved agreements with Union Pacific Railroad .and Burlington Northern Santa Fe Railroad to 
allow the street to be completed, including the at-grade crossing. 

Support for this project is nearly unanimous in our communities and includes the general public, 
public safety officials, business interests, and elected officials. The only known opposition to the 
petition and project cernes from the Tri-City and Olympia Railroad, a lease operator of a regional 
industrial spur track owned by the Port of Benton. The Port, as the track owner, does not oppose 
the crossing and has provided the easement needed to complete the crossing. 

We believe the WUTC railroad safety division staff correctly analyzed the petition. We suppmi 
their testimony indicating that the Cities' petition should be approved. We are asking ~at you 
thoughtfully consider initiating an appeal of the initial order in support of your staff's analysis of 
this case. 

If you elect to not initiate an appeal by staff, we strongly encourage the WUTC staff to actively 
support the Cities; position before the Commission. Failure to do so would effectively abandon 
your staffs diligent and thoughtful analysis of this case with potentially devastating results for 
local and regional planning as well as railroad safety. 

Thank you for your consideration. 

Sincerely, 

~/?.4~ 
Sharon Brown 
State Senator 
8th Legislative District 

Mike Hewitt 
State Senator 
16th Legislative District 

cc: Kennewick City CounCil 
Richland City Council 

J}~k~ 
Bradley Klippert 
State Representative 
8th Legislative District 

Maureen Walsh 
State Representative 
16th Legislative District 

~~ 
Larry Haler 
State Representative 
gth Legislative District 

000383 
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[Service date May 29, 2014] 

BEFORE THE WASHINGTON 
UTILITIES AND TRANSPORTATION COMMISSION 

CITY OF KENNEWICK, 

Petitioner, 

v. 

PORT OF BENTON, TRI-CITY & 
OLYMPIA RAILROAD COMPANY, 
BNSF RAILWAY COMPANY, AND 

UNION PACIFIC RAILROAD, 

Respondents. 

) DOCKET TR-130499 

) 
) 
) ORDER03 

) 
) 
) FINAL ORDER GRANTING 

) PETITION FOR ADMINISTRATIVE 
) REVIEW 

) 

) 
) 

) 

BACKGROUND 

1 On April 8, 2013, the City of Kennewick filed with the Washington Utilities and 

Transportation Commission (Commission) a petition to construct a highway-rail 
grade crossing at Center Parkway, Kennewick, Washington and remove an 
existing railroad siding. On May 31 , 2013 , the City ofRichland petitioned to 

intervene in suppmi of the petition. 

2 Tlu·ee railroad companies move trains on the subject track, which is owned by the 
Pmi of Benton. Burlington Nmihern Santa Fe Railway Company (BNSF) and 

Union Pacific Railroad Company (UPRR) filed waivers of hearing stating their 
agreement to the proposed crossing. The third railroad company that operates on 

these tracks, Tri-City & Olympia Railroad (TCRY) , answered Kennewick 's 

petition and requested a hearing. TCRY opposes the petition. 

3 Commission Staff filed a memo on May 5, 2013, recommending that the 
Commission set tllis matter for hearing. The Commission conducted a prehearing 

conference on June 4, 2013 , and on June 7, 2013 , entered Order 01-Prehearing 
Conference Order; Notice of Hearing. Order 01 set a procedural schedule 

allowing tlu·ee rounds of pre-filed testimony. The cities of Kennewick and 
Richland (collectively "Cities") filed direct testimony and exhibits on September 
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3, 20 13. Staff filed responsive testimony supporting the petition on October 1, 
2013. TCRY filed opposing testimony on October 2, 2013. Finally, the Cities 
and TCRY filed rebuttal testimony and exhibits on October 23 , 2013 . 

4 The C01m11ission conducted evidentiary hearings on November 19-20,2013 , and a 
public comment hearing on November 20, 2013, in Richland, Washington before 
Administrative Law Judge Adam Torem. Judge Torem performed a site visit and 
toured the area on November 21, 2013. The patiies simultaneously filed written 
post-hearing briefs on December 20, 2013. 

s The Commission entered its Initial Order on Februmy 25, 2014, denying 
Kennewick's petition. Kem1ewick and Richland filed a joint Petition for 
Administrative Review on March 18, 2014. The Cities ask for oral argument, 
which we find unnecessary to resolve their Petition for Administrative Review. 
Denying the Cities' request for oral argument causes them no prejudice. 

6 TCRY filed an answer on March 27, 2014, opposing the joint petition. Staff also 
filed an answer on March 27, 2014, reiterating its suppmi for the Cities' petition 
for authority to construct the subject rail crossing, but addressing the Cities ' 
alternative arguments about the impact of the Growth Management Act (GMA) 
and the application of chapter 81.53 RCW to code Cities. Staff disagrees with the 
city on the application of both the GMA and RCW 35A.11.020 to its petition. 

7 On April1, 2014, Kennewick and Richland filed a "Reply in Suppmi of 
Commission Review." TCRY filed a motion to strike the reply on April 3, 2014, 
arguing it failed to satisfy the requirements for such a pleading under WAC 480-
07-825(a) and is procedurally deficient because the Cities did not seek leave to 
file a reply as required under WAC 480-07-825(5)(b). On April4, 2014, the 
Cities filed a response to TCRY's motion to strike. The Commission grants 
TCRY's motion and will not consider the Cities ' reply.' 

1 Contrary to what the Cities argue in their response to TCRY's motion, the Conmlission's 
procedural rules are not mere technicalities. Those who elect to practice before the Conunission 
are expected to be fanliliar with and adhere to its procedural rules. Not only did the Cities fai l to 
seek leave to file a reply, the reply itself does not meet the substantive requirements for such a 
pleading. It does not cite new matters raised by TCRY's answer and state why those matters 
were not reasonably anticipated or explain satisfactorily why a reply is necessary, all as required 
by the Comnlission's rule governing replies. 
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8 APPEARANCES. P. Stephen DiJulio and Jeremy Eckert, Foster Pepper PLLC, 
Seattle, represent the Cities. Paul J. Petit, Richland, represents respondent TCRY. 
Steven W. Smith, Assistant Attorney General , Olympia, represents the 
Commission' s regulatory staff (Commission Staff or Staff).2 

DISCUSSION 

I. Description of Proposed At-Grade Railroad Crossing 

9 The proposed crossing would be built at the intersection of an extension of Center 
Parkway in the City of Kennewick, and two tracks owned by the Pmi of Benton. 
The location and configuration of the proposed site are illustrated in Figure 1. 

FIGURE 1 
PROJECT LOCATION MAP ' ' ...... i. g 
~- ~, I i 

l' 

I 
J 

't 
~ 
i 

2 In formal proceedings, such as this, the COlmTlission 's regulatory staff participates like any other 
pmiy, while the Commissioners make the decision. To assme fairness, the Conmlissioners, the 
presiding administrative law judge, and the Conmlissioners' policy and accounting advisors do 
not discuss the merits of this proceeding with the regulatory staff, or any other pa1iy, without 
giving notice and opportunity for all parties to participate. See RCW 34.05.455 . 
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The Center Parkway extension would be from an existing roundabout in 
Kennewick, where the parkway intersects Gage Boulevard, continuing north to 
Tapteal Drive, a one-mile stretch of road connecting North Steptoe Street to the 
west, with Columbia Center Boulevard to the east, in Richland. There is a "T" 
intersection at both ends of this short roadway. There is an at-grade crossing on 
North Steptoe Street and a grade-separated crossing at Columbia Center 
Boulevard. 

10 Tri-City and Olympia Railroad, BNSF Railway, and Union Pacific Railroad all 
operate trains over the so-called Hanford Reservation tracks at this location. Tri­
City and Olympia Railroad uses a shmi, parallel spur at Richland Junction for 
switching and storage of rail cars, and opposes the Cities' petition, arguing the 
crossing would interfere with its operations. Both tracks are owned by the Benton 
County Pmi Authority. BNSF and UPRR have moved their switching operations 
since the Commission denied an earlier petition to open a crossing in this location 
and do not oppose the Cities' cunent petition. 3 

IT. Review of Initial Order 

11 The Initial Order analyzes Kennewick's petition using the framework in a 2011 

Commission initial order approving another petition for an at-grade crossing in 
Benton County: 

The Cmm11ission, in practice, addresses two principal questions when 
considering whether to authorize construction of an at-grade crossing, 
which, by its nature, poses risks for motorists and pedestrians not 
present at grade-separated crossings: 

a) Whether a grade-separated crossing is practicable 
considering cost and engineering requirements and 
constraints. 

3 When the Cities petitioned to open a crossing at this same location in 2007, Tti-City and 
Olympia Railroad, BNSF and UPRR opposed the two petitions, which were consolidated for 
hearing. Staff also opposed the earlier petitions. At that time, there were four tracks and all three 
railroad companies conducted switching operations in the vicinity of the Richland Junction. The 
Connnission denied the petitions in a single order. See City of Kennevvick v. Union Pac~fic 

Railroad, Docket TR-040664,0rder 06 and Docket TR-050967, Order 02, Initial Order Denying 
Petition[s] (January 26, 2007). The Initial Order in these dockets became final by operation of 
law on February 15, 2007. 
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b) Whether there is a demonstrated public need for the 
crossing that outweighs the hazards inherent in an at­
grade configuration. 4 

PAGES 

We agree that we should evaluate the petition to determine whether a 
grade-separated crossing is practicable and whether a demonstrated public 
need for the crossing outweighs the hazards of an at-grade crossing. We 
agree with most of the Initial Order's findings and conclusions on these 
questions, but we conclude that a broader public need than the public 
safety concerns the patiies advocate suppmis the petition. 

A. Grade Separation and Inherent Risk 

12 No one contests on review the Initial Order's finding that it is physically and 
financially impractical to build a grade-separated crossing in this instance: 

The amount and character of travel on the railroad and on Center 
Parkway do not justify grade separation. Fmiher, there is no evidence 
in the record disputing the engineering infeasibility of constructing a 
grade-separated crossing at Center Parkway. Finally, there is no 
serious dispute in the record that a grade-separated crossing would be 
tremendously more expensive than the proposed at-grade crossing. 
Therefore, considering engineering requirements and cost constraints, 
the Commission detem1ines that a grade-separated crossing is not 
practicable at Center Parkway. 5 

13 The Cities, however, propose to build an at-grade crossing designed to mitigate 
the inherent dangers to vehicles and pedestrians by using active warning devices 
and taking other measures. Specifically, the Cities propose to install advanced 
signage, flashing lights, an audible bell , automatic gates, and a raised median strip 

4 Benton County v. BNSF Railway Company, Docket TR-100572, Order 06- Initial Order 
Granting Benton County' s Petition for an At-Grade Railroad Crossing, Subject to Conditions,~ 
29 (Feb. 15 , 2011) (citing: In re Town ofTonasket v. Burlington Northern Railroad Company, 
Docket TR-921371 (December 1993) and Burlington Northern Railroad Company v. City of 
Ferndale, Docket TR-940330 (March 1995). This Initial Order became final by operation of law 
on March 8, 20 11. 

5 Initial Order ~ 50. 
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designed to prevent drivers from going around lowered gates, as illustrated below 
in Figure 2. 6 

FIGURE2 
AT-GRADE CROSSING CONFIGURATION 

14 Taken together, these measures significantly reduce the risks to motorists who 
might, in the absence of these measures, make inoppmtune effmis to cross the 
tracks when trains are present. 7 Even impiUdent drivers will be effectively baned 
from crossing the tracks when the gates are closed next to concrete banier 
medians. These same measures reduce the risk to pedestrian and bicyclist traffic 

6 This illustration shows the removal of the 1900 foot siding track. However, in the face of Tri­
City and Olympia Railroad's opposition, Staff's analysis of the site and consideration of its 
proposed safety features assumes that the second track remains in operation. Ms. Hunter testifies: 

The active warning devices consisting of advanced pavement markings and 
warning signs, gates and lights, and a traffic island that will act as a median 
separator, provide an adequate level of safety at the proposed crossing. In 
addition, the train and vehicle speeds and the volume of train and vehicle traffic 
at the site ofthe proposed crossing are fairly low, making the possibility of an 
accident less likely than crossings with higher speeds or increased traffic. 

Exh. No. KH-lT at 23:15-20. 

7 Mr. Jeffers, a professional engineer, calculated the predicted accident rate to be 0.145 per year 
or 1 accident per 6.9 years. Exh. No. KMJ-lT at 7:11-20. The USDOT Accident Prediction 
Formula standard for requiring a grade-separated crossing is 0.5 accident per year. Exh. No. KH­
lT at 11:18-20. 
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by alerting prudent travelers when it is unsafe for them to cross the tracks and 
making it more difficult for them to pass. 8 

B. Public Safety Need 

15 The Initial Order determines that the Cities failed to cany their burden to show a 
"public need" for the crossing that outweighs the hazards inherent in the at-grade 
configuration that are present despite the relatively low-level risk of an accident. 
To establish public need petitioners must provide evidence of public benefits, such 
as improvements to public safety or improved economic development 
opportunities. 9 

16 Petitioners challenge this conclusion, focusing almost exclusively on asse1ied 
public safety benefits, largely in the form of improved response times from two 
local fire stations to the point where the plmmed Center Parkway extension would 
intersect Tapteal Drive. In other words, the Cities' principal claim of improved 
public safety is that emergency responders could get to a single point on a one­
mile long, two-lane collector roadway with a "T" intersection at both ends more 
quickly than they can today. In addition, there is some evidence that completion 
of this project would reduce traffic on other roadways in the vicinity, relieving 
congestion and potentially reducing accidents. The Initial Order analyzes the 
evidence on this issue in detail that does not bear repeating here. It is sufficient 
for us to observe that we agree with the analysis, the findings, and the conclusion 
reached in the Initial Order that the benefits to public safety alleged by the Cities 
are too slight on their own to suppmi the petition, even though the inherent risks 
are mitigated to a large extent by the project design. 

17 If the feasibility of grade separation and public safety as a component of public 
need were our only concerns, we would end our discussion here and sustain the 
Initial Order. However, having studied the full record, we find reason to analyze 
this matter outside the narrow constraints of these two questions. We address in 
the next section of this Order an additional point of decision that we find 
determinative. 

8 The platmed road extension includes sidewalks and bike paths on both sides so it is clear some 
such traffic is expected. However, there is some evidence that pedestrian and bicycle traffic is 
expected to be light, and no evidence to the contrary. See Exh. No. KH-1 Tat 24: 1-7. 

9 See Benton County v. BNSF Railway Company, Docket TR-100572, Order 06, Initial Order 
Granting Benton County's Petition for an At-Grade Railroad Crossing, Subject to Conditions~~ 
33-37 (Feb. 15, 2011). 
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18 The Cities argue that state agencies are mandated to comply with local land use 
plans adopted under the Growth Management Act (GMA). 10 They contend that 
their regional comprehensive planning process "mandates" the Center Parkway 
crossing in order for them to achieve their stated levels of service for emergency 
response times and traffic flow at signalized intersections. 11 According to the 
Cities, the GMA prohibits the Commission from evaluating public need, 
alternatives for opening a proposed railroad crossing, or even whether the 
proposed crossing will function in the matter claimed by the Cities. As the Initial 
Order observes: 

Taken to its logical end point, the Cities' argument would require the 
Commission to approve any at-grade crossing planned for in a local 
jurisdiction's comprehensive planning process. 12 

The Initial Order rejects the Cities' legal argument that the GMA somehow 
controls our determination of their petition under RCW 81.53for authority to 
construct the subject railroad crossing. 

19 We agree with the Initial Order's detem1ination that the GMA does not relieve the 
Commission from its statutory obligation to regulate public safety at rail 
crossings, including the one proposed here. The two statutes do not conflict with 
each other and the integrity of both statutes within the overall statutory scheme is 
preserved by reading the GMA together and in harmony with RCW 81.53. 13 The 
Initial Order ends its discussion of this issue without considering how this 

10 Petitioners ' Post-Hearing Brief at 7-12. The Cities cite specifically to RCW 36.70A.1 03 ' s 
mandate that " [s]tate agencies shall comply with the local comprehensive plans and development 
regulations and amendments thereto adopted pursuant to tllis chapter." ld. at 8, n. 29. 

11 Petitioners ' Post-Hearing Brief, at 9-11. 

12 Itlitial Order ~ 42. 

13 Philippides v. Bernard, 141 Wn.2d 376, 385, 88 P.2d 939 (2004), citing State v. Wright, 84 
Wn.2d 645, 650, 529 P.2d 453 (1974) ("lt1 ascertailling legislative purpose, statutes wllich stand 
in pari materia are to be read together as constitutil1g a mlified whole, to the end that a 
harmmlious, total statutory scheme evolves wllich mail1tains the integrity of the respective 
statutes. "). 
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harmony should be achieved in the context of the facts presented in this case. We 
find it necessary to undertake this analysis on review. 14 

20 The proposed extension of Center Parkway has been part of Richland's and 
Kennewick's transpmtation planning for some time. 15 As summarized in the 
introduction to the Center Parkway Extension and Railroad Crossing Traffic Study 
completed for the city in March 2013 by JUB Engineers, Inc.: 

For several years the City of Richland has pursued the extension of 
Center Parkway to connect Gage Boulevard on the south to Tapteal 
Drive on the nmth. This effmt has been challenging because of existing 
railroad lines that operate parallel to and in between Gage Boulevard 
and Tapteal Drive. There are multiple purposes for connecting Center 
Parkway which include: 

• Complete a grid network of functionally classified 
roadways. 

• Provide relief to congested mterial facilities. 
• Provide improved access to commercial areas and 

developable land. 
• Improve emergency response times. 16 

21 Following a detailed narrative, suppmted by appendices, the JUB Engineers, Inc. 
repmt summarizes the study's key findings , elaborating on the points above: 

This Traffic Study has been performed to describe the effmts put fmth 
by the City of Richland and the City of Kennewick to complete a 

14 In considering petitions for administrative review, the Commission conducts de novo review of 
the issues decided in an initial order. See RCW 34.05.464( 4) ("The reviewing officer shall 
exercise all the decision-making power that the reviewing officer would have had to decide and 
enter the final order had the reviewing officer presided over the hearing"). 

15 The Center Parkway extension project has been included in the Cities ' comprehensive plamling 
process since 2006. The proposed at-grade Center Park\vay Crossing has been identified as an 
essential public facility in (1) the City of Richland Comprehensive Plan, (2) the City of 
Kennewick Comprehensive Plan, and (3) the Regional Transportation Plan. The proposed 
project has received funding from the State tlu·ough the Washington State Conununity Economic 
Revitalization Board, the Surface Transportation Program Regional Competitive Fund, and the 
Transportation Improvement Board. Petition for Admin. Rev. at 19:2-9 . 

16 Exh. KJ-5 at page 1 of JUB Traffic Study. 
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roadway network that includes the extension of Center Parkway in 
order to accommodate growth in the region. Four primary objectives 
have been discussed that document the needs and benefits of extending 
Center Parkway between Gage Boulevard and Tapteal Drive that 
include: 

• Complete a grid network of functionally classified 
roadways -The completion of Center Parkway north of 
Gage Boulevard is merely one step of many to 
complete both a functionally classified network and a 
nmih-south component of a grid system to provide safe 
efficient movement of traffic into this area of the 
regton. 

• Provide relief to congested mierial facilities -Center 
Parkway has been planned to provide relief to both 
Columbia Center Boulevard as well as Steptoe Street, 
consistent with the philosophy of providing collector 
roadways parallel and in between mierial roadways. 

• Provide improved access to commercial areas and 
developable land - nearly 60 developable acres of 
commercial land between the railroad and SR 240 
which has desirable visibility will have improved 
access and will gain the synergy that conm1ercial areas 
often seek. 

• Improve emergency response times - a significant area 
will have improved emergency response times, some 
with nearly a 30% reduction.17 

Econmnic Developm,ent 

22 We determine that the Commission should consider public need for the proposed 
at-grade railroad crossing in the broader context of the several purposes discussed 
in the JUB transpmiation study, rather than with the nan·ower focus that the 
pmiies, and consequently the Initial Order, place on public safety. It is 
particularly impmiant to give weight to the economic development interests 
considering that the Center Parkway extension would conveniently connect 
existing, complementary commercial developments in Richland and Kennewick, 

17 Id. at page 14 of JUB Traffic Study. 
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and would promote development of 60 acres of cunently vacant commercial real 
estate along Tapteal Drive in Richland, as shown below in Figure 3. 

FIGURE3 
DEVELOPMENT AND DEVELOPMENT POTENTIAL 

23 The potential for additional development in this area is underscored by a public 
comment filed in this proceeding by a landowner, Preston K. Ramsey III, writing 
on behalf of FBA Land Holdings. FBA Land Holdings owns two undeveloped 
parcels bordered on the nmih by Tapteal Drive and on the west by the proposed 
Center Parkway Extension. These are labeled "Tap I" and "Tap II" in Figure 3. 
Mr. Ramsey comments that: 

The proposed street extension of Center Parkway across railroad tracks 
cuiTently leased by TCRY literally would create a new bridge between 
two highly interdependent communities in ten11s of transpmiation, 
economics, land use as well as the traffic patterns and habits of the 
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24 Similarly, another public comment filed by Brian Malley, Executive Director of 
the Benton-Franklin Council of Governments, the Metropolitan Planning 
Organization for the Tri-City metropolitan area, emphasizes conmmnity 
expectations with respect to the proposed Center Parkway extension: 

In addition to easing congestion, this proposed link provides 
connectivity to two adjacent retail areas that are separated only by the 
tracks that divide them. The Tri-City area has, and continues to, grow at 
impressive rates. Planning and encouraging alternate modes, such as 
bike/ [pedestrian]/ transit will be a crucial step toward alleviating future 
congestion. At this time, there simply is no option between these two 
retail areas that does not require the use of a car to negotiate the 
roadways to travel between. Additionally, a connection in this location 
may well contribute to the tax base, as Tapteal area businesses have 
suffered through marginal access for years, with no reasonable link to 
the adjacent retail areas to the south. 19 

Deference to Local Government 

25 In addition to economic benefits, the Commission as a matter of policy should 
give some deference to the Cities ' transpmiation and land use planning goals, as 
these are matters of local concern and within the jurisdictional authority of the 
Cities. Indeed, it is wmih considering that if the City of Richland was the 
petitioner for this project, instead of Kennewick, it would be exempt fi:om the 
Commission's jurisdiction.20 RCW 81.53.240 exempts first-class cities from the 

18 Public Conm1ent Exhibit (Written corru11ent submitted December 9, 2013) . 

19 Public Conunent Exhibit (Written c01ru11ent submitted November 20, 2013) . 

20 The Cities note in their petition for administrative review that: 

The Petitioners do not waive any jurisdictional argument regarding the Cities' 
exemption frmn this petition process. RCW 81.53.240 exempts first-class cities 
from the at-grade crossing petition process. The City of Richland is a first-class 
city, and the City of Kennewick is a code city. State law provides that code cities 
have the same authority as first-class cities. RCW 35A.11.020: "The legislative 
body of each code city shall have all powers possible for a city or town to have 
under the Constitution of the state, and not specifically denied to code cities by 
law. " Nevertheless, the Petitioners believe UTC review and approval worthwhile. 
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at-grade crossing petition process. The City of Richland is a first-class city.21 

This exemption has been present in the law in one form or another since 1909. It 
is reasonable to infer its passage into law was largely a reflection of the state 
Constitution giving deference to local jurisdictions on matters that are deemed 
best left to local control. 22 Platming and designing intra-urban transportation 
networks that will best serve the public's needs in the jurisdictional boundaries of 
the state's larger Cities fall squarely into this category. 23 Although Kennewick is 
not legally exempt from our jurisdiction, it is consistent with legislative policies 
implementing Constitutional home rule that the Commission give significant 
weight to the evidence concerning the Cities' perspective that the Center Parkway 
extension is impmiant to transpmiation planning and economic development in 
both jurisdictions. 

26 There is additional public comment in the record of this proceeding from various 
community leaders that focuses on these points and illustrates the local 

Petition for Administrative Review at 8, footnote 30. 

Staff argues that because RCW 81.53 .240 is a limitation on Conm1ission jurisdiction, not a grant 
of authority to first-class cities, RCW 35A.11.020 does not apply. We see no need to resolve tl1is 
legal argument in tlus case. We consider the underlying purpose of the exemption as part of the 
policy context in w11ich the Comn1ission should evaluate the evidence. 

21 The Wasl1ington Constitution, adopted in 1889, directed the legislature to provide for the 
incorporation of cities and established that cities with population of 20,000 or more could frame a 
charter for their own govenm1ent. Wash. Const., Alt. XI, Sec. 10. The 1890 legislature 
established a classification scheme and provided that charter cities are "first class cities" with the 
broad powers generally associated with "home rule" concepts. Eff01ts toward greater local self­
govenm1ent powers as the state has become more urban led to amendment of the state 
Constitution in 1964, lowe1ing the population threshold for charter cities to 10,000 and to 
legislation in 1994 that similarly lowered the population threshold for first class city designation 
to 10,000. See AI11endment 40, Wash. Const. , Art. XI, Sec. 10 and; RCW 35.01.010. In 1967, 
the legislature enacted a new mm1icipal code (Ch. 119, Laws of 9167, Ex. Sess.), effective July 1, 
1969, that gave cities the option of becon1ing a "code city" with generally the same powers as 
first class cities . See RCW 35A.11.020. Kennewick is such a code city. 

22 Wash. Const., Alt. XI, Sec. 10 (cities and towns with population greater than 20,000 could 
frame a cha1ter for their own government). AI11endment 40, in 1964, allowed any city with 
10,000 or more inhabitants to frame a charter, subject to the state's general laws. In this sense, 
RCW 81.53.240, is consistent with the general scheme of government in Washington that gives 
broad "home rule" powers to first class cities. 

23 Richland 's population is greater than 50,000 and that of Kennewick greater than 75 ,000. The 
Tri-cities metropolitan area, including Pasco and surrounding urban and submban areas is more 
than 250,000. 
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importance of recognizing the broader public policy environment. Carl F. Adrian, 
president of the Tri-City Development Council, for example, comments that: 

This at-grade railroad crossing on Center Parkway is a well-planned 
necessary component of our region's transportation system. The project 
will dramatically improve traffic movement between two important and 
growing commercial areas in Richland and Kennewick. 

... Completion of Center Parkway between Tapteal Drive and Gage 
Boulevard is a long-standing element of a carefully developed 
transportation system plan. That planning has included careful 
consideration of the safety implications in the planned road and at­
grade railroad crossing. 24 

27 Comments from the Tri-City Regional Chamber of Commerce and the Port of 
Kennewick also suppmi the proposed project on the bases that it is an impmiant 
feature in a long-planned transpmiation network that will contribute to 
commercial development while reducing traffic congestion and promoting public 
safety in the project vicinity. 25 

ill. Conclusion 

28 The Initial Order fairly weighs the evidence and argument presented in the post­
hearing briefs, and reaches a legally sustainable result. The Cities' almost 
exclusive focus on improved response times for first responders on a point-to­
point basis as the principal benefit demonstrating "public need" does not weigh 
persuasively against even the demonstrated low level of "inherent risk" at the 
proposed crossing. Nor are the Cities' legal arguments that their comprehensive 
platming processes under the Growth Management Act mandate Commission 
approval persuasive. However, considering evidence the parties largely ignored 
that shows additional public benefits in the form of enhanced economic 
development oppmtunities, and considering the broader public policy context that 
gives a degree of deference to local jurisdictions in the areas of transpmiation and 
land use planning, we determine that the Cities' petition for administrative review 

24 Public Conm1ent Exhibit (Written comment submitted November 20, 2013). 

25 Id. (Tri-City Regional Chamber ofCo1m11erce written comment submitted November 25 , 2013 ; 
P01t of Kennewick written conm1ent submitted December 6, 20 13). 
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should be granted and their underlying petition for authority to construct the 
proposed at-grade crossing should be approved. 

FINDINGS AND CONCLUSIONS 

29 We endorse ce1iain of the findings and conclusions in the Initial Order, and restate 
them below. In addition, we modify ce1iain of the Initial Order 's findings and 
conclusions to make them consistent with the discussion in this Order. Finally, 
we add new findings and conclusions based on our de novo review of the record. 

30 (1) The Washington Utilities and Transpmiation Commission is an agency of the 
State of Washington, vested by statute with authority to regulate railroad 
crossings, and has jurisdiction over the pmiies and subject matter of this 
proceeding. 

31 (2) The City of Kennewick is a governmental entity authorized by law to petition 
the Conm1ission pursuant to RCW 81.53.020 for authority to construct an at­
grade railroad crossing where it is not practicable to construct a grade­
separated crossing and there is a public need for such a crossing that 
outweighs its inherent risks. 

32 (3) Res judicata does not bar the Commission from ruling on the Cities' petition 
because it is sufficiently different from the City of Kennewick's prior petition. 

33 (4) Comprehensive planning under the Growth Management Act does not relieve 
the Cities from complying with RCW 81.53. The Commission, however, 
considers the Cities' planning as pmi of the policy context in which it 
evaluates a proposed at-grade rail crossing in the commercial center of the 
urban area. 

34 (5) A grade-separated crossing at the proposed project site is not practicable 
because of engineering requirements and cost constraints. 

35 (6) The risks of an accident at the proposed crossing are relatively low considering 
cmTent and projected train traffic, predicted levels of vehicle traffic, and 
engineering plans that include active warning devices and other safety 
measures. 
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36 (7) The Center Parkway extension may assist the Cities' emergency responders by 
providing an alternative route for responding to incidents in the vicinity of 
Columbia Center Mall , when trains are not blocking the intersection. 

37 (8) The Center Parkway extension, including the proposed at-grade railroad 
crossing, is a long-planned and important component of the Cities' 
transportation system. The project will improve traffic movement between two 
impmiant and growing commercial areas in Richland and Kennewick, thus 
promoting economic development. 

38 (9) The record includes substantial competent evidence showing sufficient public 
need to outweigh the inherent risks presented by the proposed at-grade 
cross mg. 

39 (1 O)The Commission should grant the City of Richland's and City of 
Kennewick's petition for authority to construct an at-grade crossing at the 
proposed extension of Center Parkway. 

ORDER 

THE COMMISSION ORDERS: 

40 (1) The Petition for Administrative Review filed by the City of Kennewick and 
joined in by the City of Richland is granted. 

41 (2) The Initial Order entered in this proceeding on February 25 , 2014, is reversed 
to the extent it would deny the City of Kennewick 's petition to construct a 
highway-rail grade crossing at Center Parkway, Kennewick, Washington. The 
Commission authorizes construction of the proposed crossing. 
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42 (3) The Commission retains jurisdiction to enforce the terms of this order. 

Dated at Olympia, Washington, and effective May 29, 2014. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

DAVID W. DANNER, Chairman 

PHILIP B. JONES, Commissioner 

JEFFREY D. GOLTZ, Commissioner 

NOTICE TO PARTIES: This is a Commission Final Order. In addition to 
judicial review, administrative relief may be available through a petition for 
reconsideration, filed within 10 days of the service of this order pursuant to 
RCW 34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to 
RCW 80.04.200 and WAC 480-07-870. 
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Hearing Date: December 9, 2014 
Hearing Time: 1:30 p.m. 

JOStiE DEL IN 
SEiNTON COUNTY C ERK 

DEC 09 2014 

F~lED 

7 SUPERIOR COURT OF WASHINGTON IN AND FOR BENTON COUNTY 

8 TRl-CITY RAILROAD COMPANY, LLC: 
a Washington corporation, 

9 No. 14-2-01894-8 

10 

11 

Petitioner, 

v. 

STATE OF WASHINGTON, UTILITIES 

ORDER AFFIRMING THE 
WASHINGTON UTILITIES AND 
TRANSPORTATION COMMISSION'S 
ORDERS IN DOCKET TR-130499 

12 AND TRANSPORTATION COMMISSION, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Respondent. 

THIS MATTER came for hearing before this Court on Tri-City and Olympia Railroad's 

petition for review of the Washington Utility and Transportation (WUTC) in Docket TR-130499, 

under the Administrative Procedures Act (Chapter 34.05 RCW). The Court has considered the 

administrative record and fil es contained therein, including: 

1. The WUTC's Order 03 and 04 in Docket TR-130499, granting the City of 

KeMewick and the City of Richland autho rity to construct an at-grade crossing at the proposed 

extension of the Center Parkway; 

2. The record of the WUTC's administrative proceed ings, including hearing 

transcript, exhibits and testimony, briefing and orders; and 

3. The briefing before this Co uti. 

In addition to these documents, this Court heard argument of counse l fo r the parties. The 

Court is fu ll y advised . Based upon the foregoing, the Cow-t concludes: 

ORDER AFFIRM ING THE WASH INGTON UTILITIES 
AND TRANSPORTATION COMMISSION'S ORDERS 
IN DOCKET TR- 130499- I 

fOSTER PEPPER PLLC 
1111 TH IRD A \'tl~UE. SUITE 3400 

SEATTLE, W ASHU>GTON 98101 -3,99 

I'H O:-IE (206) 447-4400 f AX (206) 447-9i00 

) II 5 1~ 019 15 .2 OR\G\NAL 
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1. · The WUTC Orders 03 and 04 are supp011ed by substantial evidence. 11-i-City a:tid-

2 Olympia I? ail road was afford ed f1dl opportttJ iity to contest and rebut the evzdence, and to present 

3 ~ e'<·iaei 1ec, befm e and d w iug the \VUTC, a:.1a brief all issues befm e the W UTC. (/l /if 
4 2. As found by the WUTC, the public need for the Center Parkway Crossing 

5 outweighs any speculative ri sk. And, the WUTC conunitted no enor of law in its approval of the 

6 Center ParkYvay Crossing. 

7 3. This Court rej ects Tri-City and Olympia's argument regarding RCW 81.53.261. 

8 New issues cannot be raised on appeaL However, that statute has no application in any event to 

9 a proposal for a new crossing. 

10 4. The WUTC decision does not implicate property rights and this AP A appeal is 

11 not the forum for consideration of such issues. See in this regard the pending action in Benton 

12 County Cause No. 14-2-01910-3. 

13 IT IS HEREBY ORDERED, as follows: 

14 1. The Washington State Utilities and Transportation Commission's Orders (03 and 

15 04) in Docket TR-130499 are AFFIRMED. 

16 
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II 

2. Costs are awarded to Respondents consistent with Chapter 34.05 RCW and Court 

Rul e. 

\ . r;jJ = 
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l. PARTIES .. fURISDICTION AND VENUE 

1. Plaintiff, Tri-City Railroad Company, LLC, ("TCRY") 1s a Washington 

limited liability company headquartered in Benton County, Washington, and has paid all 

necessary and required taxes, licensed, and fees that may form a precondition to filing suit. 

2. The City of Kennewick ("Kennewick") is a municipal corporation and Firs\ 

Class City located in Benton County, Washington. 

3. The City of Richland ("Richland") is a municipal corporation and Code City 

9 located in Benton County, Washington. 

10 

11 

12 

13 

14 

4. This case concerns property rights possessed by TCRY in railroad track~ 

located within the City of Kennewick, County of Benton. Venue is proper pursuant to RCW; 

§4.12.010, RCW §4.12.025, and RCW §7.24.010. 

5. The Superior Court has jurisdiction and authority to hear declaratory judgment 

15 actions to detern1ine the rights ofpmties rn1der RCW §7.24.010, RCW §7 .24.020, and RCW 

16 §7.24.030. The Court has authority to grant injunctive relief under RCW §7.24.190. 

17 

18 

19 

20 

21 

22 

II. FACTS 

6. TCRY operates on railroad trackage leased from the Pmt of Benton. The 

railroad trackage includes, among other things, a main railroad track, together with a 1900. 

foot railroad passing track located within Kennewick (collectively, the "Tracks"). 

7. Pursuant to an October 19, 2006 contract with the Port of Benton, Kennewick,: 

23 and Richland agreed that easement ri ghts in the Tracks, granted to them in by the Port of 

24 Benton, would be subject to the leasehold rights ofTCRY: 

25 
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The Citi es acknowledge and agree that the easement is subj ect to the rights of 
[TCRY] set forth in the Lease Agreement attached as Exhibit 2. The Cities 
must obtain addi tional authority from [TCR Y] , either by contract or by 
exercise of authority granted by law, for the extension of The Center Parkway, 
construction of the crossing, installation of equipment and maintenance and 
operation of the crossing and safety equipment. 

8. On April 8, 2013, Kennewick fil ed a petition with the Washington State 

Utilities and Transportation Commission ("UTC") to construct a highway-rail grade crossing 

at Center Parkway and to remove the passing track. On May 31, 2013, Richland joined 

Kennewick's petition. 

9. Center Parkway 1s a mmor arteri al roadway in Kennewick. As currentlY, 

11 constructed, its northbound traffic moves into a roundabout intersection with Gage Boulevar~ 

12 and cannot proceed further north to Tapteal Drive. Kennewick and Richland intend td 

13 connect Tapteal Drive in Richland with Gage Boulevard in Ke1mewick by extending Center 

14 

15 

16 

17 

18 

19 

20 

21 

22 

')" _:J 

24 

25 

26 

27 

28 

Parkway northward. In order to accomplish this, Center Parkway would cross the Tracks. 

I 0. As shown in Figure 1, the Columbia Center Mall is located immediately 

southeast of the proposed crossing. The Mall's northem boundary abuts Port of Benton and 

UPRR railroad tracks that connect at Richland Junction, just east of the proposed crossing. 

II 

II 

II 

II 

II 
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11. In conjunction with the main track, the passing track allows trains to meet 

pass when entering or exiting the area, and provides for use as a siding to store idle freigb~ 

cars when not otherwise in use. TCRY makes frequent, if not daily, use of the Tracks. 

12. The UTC approved the petition on May 29, 2014, permitting Kennewick and 

Richland to construct the crossing and to remove the 1900-foot passing track. 

13. The design for the crossing by Kennewick and Richland is as follows: 

II 

II 

II 

II 

II 
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III. 

16. 

' ' 

CAUSE OF ACTION- DECLARA..TORY Ai\TD INJUNCTIVE RELIEF 

The Washington State Constitution, Article I, Section 16, provides that "Nb 

private property shall be taken or damaged for public or private use without just 

compensation having been first made". 

17. TCRY has a specific property right in the Tracks. 

18. Neither Kennewick nor Richland has initiated an eminent domain proceeding' 

pursuant to RCW 8.12 et seq. in order to obtain TCRY's property rights in the Tracks . 

THEREFORE, TCRY prays for the following relief: 

l. That the Court declare TCRY has a property right in the Tracks, which may: 

only be involuntarily obtained through an eminent domain proceeding; 

2. That the Court enjoin Kennewick and Richland from constructing the crossing 

22 across the Tracks until such time as they properly acquire TCRY' s interests in the same. 

23 

24 

25 

26 

27 

28 

3. For costs and attomey's fees, as allowed by law; and 

4. For such other and further relief as the Court deems just and equitable. 
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DATED this;;?.;;- day of July, 201 4. 

1 :\SpJ<loc:s\3 2~~ 71000071l'LEA D-D 1 30762&.DOCX 
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DEC 11 2014 
PAINE HAMBLEN 

~JJOS~~ D~tY:~N 
t:li1NT01\I CO"tJNW Ct.!i!Rrt 

DEC 10 2014 

f~L.ED 

7 SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TRI-CITY RAILROAD COMPANY, LLC, a 
Washington limited liability company, 

Plaintiff, 

vs. 

THE CITY OF KEl\TNEWICK, a municipal 
corporation of the State of Washington, located ) 
in Benton County, Washington; THE CITY OF ) 
RICHLAND, a municipal corporation of the ) 
State of Washington, located in Benton County, ) 
Washington, ) 

) 
Defendants. ) 

) 

No. 14-2-01910-3 

PLAINTIFF TRI-CITY RAILROAD 
COMPANY'S FIRST Al\1ENDED 
COMPLAINT FOR DECLARATORY 
Al\1]) INJUNCTIVE RELIEF 

COMES NOW PLAINTIFF, Tr:i-City Railroad Company, LLC, and for its Amended 

Complaint against DEFENDANTS, the City of Kennewick and the City of Richland, states 

and alleges the following in suppmi of its request that the Cities be pennanently enjoined 

from constructing an at-grade crossing until they acquire TCRY's interest in the same as 

provided for under federal law: 
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I. PARTIES. JURJSDICTION. AND VENUE 

2 1. Plaintiff, T1i-City Railroad Company, LLC, ("TCRY") 1s a Washington 

3 
limited li ability company headqumiered in Benton County, Washington, and has paid all 

4 
necessary and required taxes, licensed, and fees that may fonn a precondition to filing suit. 

5 
2. The City of Kennewick is a municipal corporation located in Benton County, 

6 

7 Washington. 

8 " .J . The City of Richland is a municipal corporation located in Benton County, 

9 Washington. (Collectively, Kennewick and Richland are refened to infra as "Cities") 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

4. This case concems TCR Y' s exclusive 1ights in a 1900-foot railroad siding 

track located ·within the City of Kem1ewick, County of Benton, and its railroad operations on 

that siding as well as on a parallel main line. Venue is proper pursuant to RCW §4.12.010, 

RCW §4.12.025, and RCW §7.24.010. 

5. The Superior Comt has jmisdiction and authmity to hear declaratory judgment 

actions to detennine the 1ights of pa1iies under RCW §7.24.010, RCW §7.24.020, and RCW 

§7.24.030. The Comt has authmity to grant injunctive relief under RCW §7.24.190 and 

RCW §7.40 et seq. 

II. FACTS 

6. TCR Y operates on approximately 17 miles railroad tracks located in the T1i-

Cities area. Included among the tracks upon which TCRY operates is the Richland Trackage, 

which was built by the U.S . Atomic Energy Commission in the late 1940s and 1950s. See 
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BNSF Raihvay Company v. T1i-City & Olympia Railroad Company. LLC, 835 F. Supp.2d 

2 1056, 1058-59 (20 11). 

3 
7. In 1998, the U.S. Atomic Energy Commission's successor, the United States 

4 
Depariment of Energy, conveyed the govemment's 1ights in the Richland Trackage to the 

5 

6 
P01t ofBenton through an Indenture. Id. at 1060. 

7 8. On October 1, 1998, the P01i of Benton entered into an agreement for the 

8 maintenance and operation of the Richland Trackage with TCRY's predecessor in interest. Id . 

9 That contract \vas later assigned to TCR Y. I d. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

9. In 2002, TCR Y and the Port of Benton entered into a lease agreement for, 

among other things, a main railroad track, together with a 1900-foot siding, or passing track, 

located within the Cities. 

10. TCRY has filed the required notifications with the federal Surface 

Transp01iation Board ("STB"), and continues to operate as a Class III railroad. 

11. Pursuant to an October 19, 2006 contract with the P01i of Benton, the Cities 

agreed that easement 1ights in the Tracks, granted to them in by the P01i of Benton, would be 

subject to the leasehold 1ights ofTCRY: 

The Cities acknowledge and agree that the easement is subject to the 1ights of 
[TCRY] set f01th in the Lease Agreement attached as Exhibit 2. The Cities 
must obtain additional auth01ity fi·om [TCRY], either by contract or by 
exercise of auth01ity granted by law, for the extension of The Center Parkway, 
construction of the crossing, installation of equipment and maintenance and 
operation of the crossing and safety equipment. 
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12. On April 8, 2013, Kennewick filed a petition with the Washington State 

' 
Utilities and Transportation Commission ("UTC") to construct a highway-rail grade crossing 

at Center Parkway and to remove the passing track. On May 31, 2013, Richland joined 

Kennewick's petition. 

13. Center Parkway is a minor arterial roadway in Kennewick. As currently 

constructed, its northbound traffic moves into a roundabout intersection with Gage Boulevard 

and cannot proceed fmiher north to Tapteal Drive. The Cities intend to connect Tapteal Drive 

in Richland with Gage Boulevard in Kennewick by extending Center Parkway northward. In 

order to accomplish this, Center Parkway would cross the Tracks. 

14. As shown in Figure 1, the Columbia Center Mall is located immediately 

southeast of the proposed crossing. The Mall's northem boundary abuts Port of Benton and 

UPRR railroad tracks that connect at Richland Junction, just east of the proposed crossing. 
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15. In conjunction with the main track, the passing track allows trains to meet and 

2 pass \Vhen ente1ing or exiting the area, and provides for use as a siding to store idle freigh t 

3 
cars when not othenvise in use. 

4 
16. The UTC approved the petition on May 29, 2014, for the Cities to construct 

5 

6 
the crossing and to remove the 1900-foot passing track. Under federal law, the UTC has no 

7 such authmity. 

8 17. The design for the proposed at-grade crossing is .as follows: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Note, "Existing Siding (To Be Removed)". 

20 

21 

22 

23 

24 

25 

26 

27 

28 

18. On November 12, 2014, TCRY received vnitten notification from a ce1iified 

appraiser that the Cities would be conducting an appraisal of the 1900-foot siding, apparently 

in preparation for a condemnation action under state law. 
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III. EXPRESS FEDERAL PREEMPTION 

19. As a matter of federal law, state courts and administrative agencies lack the 

jurisdiction to compel the abandom11ent of railroad tracks and sidings. 49 U.S.C. § 10501 (b); 

49 U.S.C. § 1 0903; 49 U.S.C. § 10906. 

20. State comis and administrative agencies likewise lack the authority to order a 

railroad to modify or alter its operations on tracks under the authmity of the STB. 49 U.S.C. § 

10501(b). 

21. The Supremacy Clause of Aliicle VI of the United States Constitution 

establishes the do chine of federal preemption: 

This Constitution and the Laws of the United States which shall be 
made in Pursuance thereof, . . . shall be the supreme law of the 
Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 

U.S. Canst. mi. VI, cl. 2. 

22. "Under the preemption doctline, states are deemed powerless to apply their 

ovm la·w due to restraints deliberately imposed by federal legislation." See, Alverado v. 

Wash. Pub. Power Supply Sys., 111 Wn.2d 424,430-31, 759 P.2d 427 (1988) 

23. As the Washington Supreme Comi has explained, preemption may occur in 

several ways : 

Congress may preempt local law by explicitly defining the extent to 
which its enactments preempt ]avis (express preemption). Preemption 
may also occur where the federal govemment intends to exclusively 
occupy a field (field preemption) and where it is impossible to 
comply with both state and federal law (conflict preemption). 
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See, Veit v. BNSF Corp., 171 Wn.2d 88, 99-100,249 P.3d 607 (2011), (citing Campbell v. 

Dep't of Soc. & Health Servs., 150 Wn.2d 88 1, 897, 83 P.3d 999 (2004)). 

24 . 

25. 

49 U.S.C. § 10501 (b) provides: 

The jmisdiction of the [STB] over-

(1) transpmiation by rail caniers, and the remedies provided in this 
pmi with respect to rates, classifications, rules (including car service, 
interchange, and other operating rules), practices, routes, services, 
and facilities of such caniers; and 

(2) the construction, acquisition, operation, abandonment, or 
discontinuance of spur, industlial, team, switching, or side tracks, or 
facilities, even if the tracks are located, or intended to be located, 
entirely in one State, 

is exclusive. Except as otherwise provided in this pmi, the remedies 
provided under this pmi \Vith respect to regulation of rail 
transpmiation are exclusive and preempt the remedies provided under 
Federal or State law. 

In order to compel a railroad to modify, alter, or discontinue its operations on 

16 railroad lines under STB 's jmisdiction, the pmiy seeking the discontinuance must petition the 

17 STB for an involuntary abandonment. See 49 U.S.C. § 10903 . 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

26. Accordingly, "congressional intent is clear, and the preemption of rail activity 

is a valid exercise of congressional pmver under the Commerce Clause." City of Aubum v. 

U.S. Govemment, 154 F.3d 1025, 1031 (9th Cir. 1998) . "If a railroad line falls \Vithin [the 

ICCTA's] jmisdiction, the STB's authmity over abandonment is both exclusive and plenary. " 

Railroad Ventures, Inc. v. Surface Transp . Bd., 299 F.3d 523, 530 (6th Cir. 2002). In other 

words, "Congress has del egated to the [STB] exclusive jmisdi cti on to regul ate 'transpmiati on 
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by rail caniers' and 'the construction, acquisition, operation, abandoru11ent, or 

di scontinuance' of rail facilities ... with the instruction that the agency 'ensure the 

development and continuation of a sound rail transportation system' [citation omitted]." City 

of South Bend, IN v. Surface Transp. Bd., 566 F.3d 1166, 1168 (D .C. Cir. 2009) . 

27 . In Emerson v. Kansas City Southern Ry. Co., 503 F.3d 1126, 1130 (1Oth Cir. 

2007), the United States Comi of Appeals for the Tenth Circuit noted : 

[T]he courts have found two broad categories of state and local 
actions to be preempted regardless of the context or rationale for 
the action. The first is any fonn of state or local pem1itting or 
preclearance that, by its nature, could be used to deny a railroad the 
ability to conduct some part of its operations or to proceed with 
activities that the Board has authorized. Second, there can be no state 
or local regulation of matters directly regulated by the Board- such 
as the construction, operation, and abandonment of rail lines (see 49 
U.S.C. §§ 10901-10907); railroad mergers, line acquisitions, and 
other fonm of consolidation (see 49 U.S.C. §§ 11321-11328); and 
railroad rates and service (see 49 U.S .C. §§ 10501(b), 10701-10747, 
11101-11124). 

Id. at 1130 (quoting CSX Transp., Inc. -Petition for Declaratory Order, 2005 WL 1024490, 

at *2-*4 (Surface Transp. Bd. May 3, 2005) (citations and footnote omitted) (denying 

petitions for reconsideration and reopening)) . 

28. A "state or local law that pennits a non-federal entity to restrict or prohibit the 

20 operations of a rail canier is preempted under the ICCTA." Norfolk Southern Ry Co. v. City 

21 of Alexandria, 608 F.3d 150, 158 (4th Cir. 2010). 

22 

23 

24 

25 

26 

27 

28 

29. For sidings, S\Vitching tracks, and passing tracks, state and local authorities 

likev\rise lack jurisdiction to compel a railroad to construct, acquire, operate upon, abandon, 
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or di scontinue their use. Under thi s 49 U.S.C. § 10906, and the case law construing it, neither 

state or local authorities, nor the STB itself may use an operation of law to compel the 

abandonment or discontinuance of a siding or passing track. In Port Citv Prope1iies v. Union 

Pacific R. Co., 518 F.3d 1186, 1188 (1Oth Cir. 2008), the Tenth Circuit noted that 49 U.S.C. 

§ 10906 provides that "the STB has no authority over the regulation of spur and industrial 

tracks as opposed to main railroad lines." But "[t]hat authority is left entirely to rai lroad 

management who may contract services as they see fit." 518 F.3d at 1189. 

§ 10906 has been interpreted to preclude all regulation of industrial 
or spur tracks: When sections 10906 and 10501(b)(2) are read 
together, it is clear that Congress intended to remove STB authority 
over the entry and exit of these auxiliary tracks, while still 
preempting state jurisdiction over them, leaving the construction and 
disposition of them entirely to rai lroad management. 

518 F.3d at 1188 (intemal citations and markings omitted). 

30. 

following: 

Under Washington law, a pmiy seeking a pennanent injunction must satisfy the 

It is an established rule in this jurisdiction that one \Vho seeks relief 
by temporary or pennanent injunction must show (1) that he has a 
clear legal or equitable right, (2) that he has a \Vell-grounded fear of 
inunediate invasion of that right, and (3) that the acts complained of 
are either resulting in or will result in actual and substantial injury to 
him. 

Washington Fed'n of State Employees. Coun. 28 v. State, 99 Wn.2d 878, 888, 665 P.2d 1337 

(1983). 
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31 . TCRY has a legal right in the tracks at issue, established by lease with the Po1i 

2 of Benton, and has been authmized to operate as a Class III railroad upon those tracks by the 

3 
STB . 

4 

5 
32. TCRY bas a \Vell-grounded fear of an immediate invasion of its prope1iy 

6 
1ights to its tracks and operations, as the Cities have fon11ally conununicated that they are 

7 initiating the appraisal process under Washington's condenmation laws, so as to use a state 

8 condenmation proceeding to take TCRY's exclusive track 1ights and operations thereon. 

9 33. Pennitting the Cities to take TCRY's exclusive track 1ights, as well as its 

10 operations thereon, despite its objections, will result in actual and substantial injury to TCRY. 

11 
THEREFORE, TCRY prays for the following relief: 

12 
Declar atorv Relief: 

13 

14 
1. That the Comi declare that federal law exclusively controls the question of 

15 whether TCR Y's exclusive track 1ights, and operations thereon, may be acquired over its 

16 objections; and 

17 2. That the Comi declare that state law, including the Cities' attempt to initiate a 

18 state law condenu1ation action to acquire TCRY's exclusive track 1ights, and operations 

19 
thereon, is preempted . 

20 

21 
Injunctive Relief: 

22 
3. That the Comt pe1manently enjoin the Cities from constructing the at-grade 

?" crossing until they acquire TCRY's interests in its exclusive track 1ights, and operations _J 

24 thereon, as provided under federal law. 

25 

26 
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Additional Reli ef: 

4. For costs and attomey's fees, as allowed by law; and 

5. For such other and fm1her relief as tbe Com1 deems just and equitable. 

SIGNED this 8th day of December, 2014. 
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PAINE HAl\1BLEN LLP 

By:.--=-~"'-- -==-~_-:4fr7_., -+Q~_:_/~-'--/1_~_g__] __ 
William J. ~ehroeder, WSBA No . 7942 
Gregory C. Hesler, WSBA No. 34217 
William C. ScbJoeder, WSBA No. 41986 
Attomeys for PlaintiffTCRY 

PAINE HAMBLEN LLP 

717 WEST SPRAGUE AVENUE, SUlTE 1200, 

SPOKANE, WA 99201 PHONE (509) 455-6000 

FAX (509) 838-0007 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 1 day of December, 2014, I caused to be 
served a true and conect copy of the fo regoing PLAINTIFF TRI-CITY RAILROAD 
COMPANY'S FIRST AMENDED COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF, by the method indicated below and addressed to the fo llowing: 

P. Stephen Dijulio 
Jeremy Eckert 
Foster Pepper PLLC 
1111 Third A venue, Suite 3400 
Seattle, Washington 98 101-3299 
diiup@foster.com 
eckej@foster.com 

Heather Kintzley 
City Attomey 
City of Richland 
975 George Washington Way 
P. 0. Box 190, MS-07 
Richland, Washington 99352 
hkintzlev(a)ci.richland.wa.us 

Lisa Beaton 
City Attomey 
City of Kennewick 
210 West Sixth Avenue 
P. 0. Box 6108 
Kerme\vick, Washington 99336 
lisa. beaton@ci .kermewick. wa. us 

1:\Spodocs\3244 7100007\PLEAD\0 1356384. DOCX 

AMENDED COMPLAfNT - 12 

-'!-

DELIVERED 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
E-MAIL 

DELIVERED 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
E-MAIL 

DELIVERED 
U.S . MAIL 
OVERNIGHT MAIL 
FACSIMILE 
E-MAIL 

Marsha Ungricht ( 

PAll1'E H1MBLE.\1 LLP 
717 WEST SPRAGUE A VENUE, SUlTE 1200, 

SPOKANE, \VA 9920 1 PHONE (509) 455 -6000 

FAX (509) 838-0007 
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Val bridge 
PROPERTY ADVISORS 

Auble, Jolicoeur & Gentry, Inc. 

November 12, 2014 

William J. Schroeder 

Paine Hamblen 
717 W. Sprague Avenue, Suite 1200 
Spokane, Washington 99201 

RE: Railroad Right-of-Way at Center Parkway 

Dear Mr. Schroeder: 

324 N. lv1ullan Road 
Spokane Vall ey, WA 99206 
509-7 4 7-0999 phone 
509-747-3559 fax 
valbridge.com 

The City of Richland is acqu~nng right-of-way for use in a public project to realign and widen Center 

Parkway. An easement to allow crossing a portion of railroad right-of-way that Tri-Cities Railroad leases 

from the Port Benton has been identified as a requirement for this project. I understand that you represent 

Tri-Cities Railroad in this matter. Valbridge Property Advisors has been hired by the City of Richland to 

appraise the properiy to help determine the Just Compensation for the property and rights to be acquired. 

As part of the appraisal process, I ask that you or your representative meet with me and allow me to inspect 
your property. During the inspection, I will share maps of the proposed project and the portion of your 

property that the City of Richland seeks to acquire. 

My assignment is to provide a fair and imparti al appra isa l without bias of any nature. To that end, during 

the inspection or at any time during t he appra isal process, you are we lcome and encouraged to share your 
observations and concerns about the impact the project may have on the va lue of your proper1y. 

1 wi ll contact you by phone to schedule an inspection at your convenience, or feel free to give me a call at 

509-747-0999. 

Ki nd est regards, 

Bruce C. Jol icoeur, MAl 
Washington State Certified Genera l Appraiser 

Cert. No.: 7 700633 

VALBRIOOE PROPERTY ADvtSOP.S: AKRON • AllAIHA I B/,TON ROUGE I 0015£ • BOSTON I BOULDER I CENTRAl VALLEY CA/CWTRAL(OUNTIE.S I CHI.RLESTON • CHARt OnE a ONCINNATI • COEUR o'AtENf 

1 0ALLAS·FORT WORTH • DAVENPORT I EAsT lANSING • GRfE/Nill£ I HARTFDii.D I HILTON HEAD I HOUSTON I I II'DIANAPOUS • JACY.SONVILL[ • KANSAS OTY I KWNE\'/ICX • KNOXVIllE l l.J.S VEGA!. 1 lOS ANGEUS 

1 ORANGE Cout:TY I lOUISVIllE I lUB!iOa I MEMPitiS I MILWAUt:EE I MINN£/,PDLIS I MONHREY/CARMEL I MONTGOIJ,[RY I Nt,PLLS I NA.SHVJLLE I NEW 0RLEI.NS I NORFOLt:/VIRGit.'IJ.I3U1CII 

• NORWALI:/ST/,tlrFORO • 0Lvt.',Ptl. o ORV1I~OO • PlliV,DELPHifl • PtTISBURGH • RAUIGH • RICHr.mrm o ROhNOt:E o SACRI.U.ENTO o Sr.tT LJ,r.[ OiY • SAt: AtHOI-l iO • SI.N DIEGO 

• S,N FRMlCISCO 6/.oY 1\RU>/EI.sf BIS • SAN fRAt/CISCO Bt.Y AR::A/SIUCm: VI1LlEY o SEAffi[ o SHREVEPORT • SPOJ:M~[ o SOUTIURN UTMI 

• TAt.1Pio./ST. PET[RSSURG • TRI Crms/COLUMBIA B.t..SIN • Tucsot: o TULSf, • \\'ASHINGTON OC/BAlTlii.ORE 
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2 

3 

4 

5 

6 

RECEIVED 
FEB 12 2015 

PAINE H/\MBLEN LLP 

FEB 12 20h 

~HB ~r .. ~'"""= ·J 

7 SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON 

8 TRI-CITY RAILROAD COMPANY, LLC, a 
Washington limited liability company, 

9 No . 14-2-01910-3 

10 

11 

Plaintiff, 

V. 

THE CITY OF KENNEWICK, a municipal 

CITIES' ANSWER TO FIRST 
AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE 
RELIEF 

12 corporation ofthe State of Washington, located 
in Benton County, Washington; THE CITY OF 

13 RICHLAND, a municipa l corporation of the 
State of Washington, located in Benton County, 

14 Washington, 

IS Defendants. 

16 

17 1. INTRODUCTION 

18 

19 

20 

21 

22 

23 

24 

25 

26 

After years of local and regional planning, and extensive hearings and review, the 

Washington Utilities and Transportation Commission (''WUTC") approved the extension of 

Center Parkway by the City of Kennewick and the City of Richland (collectively, ''Cities"). This 

Court affirmed the WUTC in Benton County Cause No. 14-2-01894-8 (Order Affinning 

[WUTC], December 9, 2014). PlaintiffTri-City Railroad Company, LLC ("TCRY") is a tenant 

on property m.med by the Port of Benton that wi ll be crossed by Center Parkway. TCRY 's First 

Amended Complaint for Declaratory and Injunctive Relief ("Co mplaint") has no foundation in 

fac t or law. The Cities answer the Complaint, and assert its defenses as follows. 

CITIES' ANSWER TO FIRST AMENDED COMPLAfNT FOR 
DECLARATORY AND INJUN CT IVE RE LIEF- I 

5 1~ ~09-1-1 ~ 

FOSTER P EPPER PLLC 
1111 THIRD AI'ENUE, SUITE 3400 

SFJ\Tfl.E, WASHINGTON 98101-3299 

PHONE (206 ) 447-1400 FAX (206)447-9 700 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2. ANSWER TO COMPLAINT 

2.1 Answer to Complaint's Statement of Parties, Jurisdiction and Venue. 

2.1 .1 Cities lack infom1ation or knowledge sufficient to fonn a belief as to the truth of 
the allegations set forth in Complaint Section 1 and therefor deny the same. 

2.1.2 Cities admit Complaint Section 2. 

2.1.3 Cities admit Complaint Section 3. 

2.1.4 Answering Complaint Section 4, the Complaint speaks for itself. To the extent 

that Section 4 asserts one or more legal conclusions, no response thereto is required. 

2.1.5 Answering Complaint Section 5, the Section asserts one or more legal 

conclusions, and no response thereto is required. 

2.2 Answer to Comp laint's Statement of Facts. 

2.2.1 Cities admit Complaint Section 6. 

2.2.2 Cities admit Complaint Section 7. 

2.2.3 Cities admit Complaint Section 8. 

2.2.4 Cities admit Complaint Section 9. 

2.2 .5 Ans\vering Complaint Section 10, the Cities admit TCRY is a Class Ill Railroad. 

Cities lack information or knowledge sufficient to form a belief as to the truth of the remaining 

allegations set forth in Complaint Section 10 and therefor deny the same. 

2.2.6 Answering Complaint Section 11, the 2006 contract between the Cities and the 

Port of Benton speaks for itse lf. 

2.2 .7 Cities admit Complaint Section 12, and further reference WUTC Docket No. 

TR-130499. 

2.2 .8 Ci ties admit Complaint Section 13. 

2.2.9 Answering Complaint Section 14, Figure 1 speaks for itself; the Cities admit the 

Columbia Center Mal l is immediate ly south of the now-abandoned Union Pacific Railroad rail 

CITI ES' ANSWER TO FIRST AMENDED COMPLAINT FOR 
DECLARATORY AND INJ UNCTIVE RELIEF- 2 

FOSTER PEPPER PLLC 
1111 TH IRD AVENUE, SUITE 3Y00 

SEATTLE, IVASIIINGTON 98101-3299 

PHONE (206) 447-4400 FAX (206 ) 447-9700 
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corridor; and, admit the area known as the "Richland Junction." Any remaining allegations in 

2 Complaint Section 14 are denied. 

3 2.2.10 Answering Complaint Section 15, the Cities admit the existence of a siding track 

4 and that the track is sometimes referred to as a passing track. Cities lack information or 

5 knowledge sufficient to form a belief as to the truth of the remaining allegations set forth in 

6 Complaint Section 15 and therefor deny the same. 

7 2.2.11 Answering Complaint Section 16, the Cities state the WUTC orders No. 03 and 

8 04 in Docket No. TR-130499 speak for themselves. The remaining allegations or 

9 characterizations in Complaint Section 16 are denied. 

10 2.2.12 Answering Complaint Section 17, the Cities admit the record before the WUTC in 

11 Docket No. TR-130499 included an exhibit with a design depicted in Figure 2. The WUTC 

12 orders No. 03 and 04 in Docket No. TR-130499 approving the Center Parkway Project speak for 

13 themselves. The Cities further answer the Complaint by restating its admission to this Court in 

14 Benton County Cause No. 14-2-01894-8 that the Cities are not seeking to remove the siding 

15 track. The Center Parkway Project, as designed by the Cities and approved by the WUTC, 

16 retains the siding. See Docket No. TR-130499, Order 03 at 6. The remaining allegations or 

17 characterizations in Complaint Section 17 are denied. 

18 2.2.13 Answering Complaint Section 18, the Cities admit an appraiser engaged by the 

19 Cities contacted TCRY (on or about November 12, 2014) as part of the Cities' process to 

20 appraise properties necessary for the Center Parkway Project. The Cities further admit that 

21 RCW 8.26.180 provides for an appraisal prior to the initi ation of a city's acquisition of property. 

22 The Cities deny any remaining allegations in Complaint Section 18 . 

23 2.3 Answer to Complaint Allegations of Federal Preemption. 

24 2.3.1 Answering Complaint Sections 19 through 30, the Sections assert one or more 

25 legal conclusions, and no response thereto is required. To the extent an answer is required, the 

26 Cities deny any factual allegations and application of law to the fac ts of thi s case . 

CITIES' ANSWER TO FI RS T AMENDED COMPL AINT FOR 
DEC LARATORY AN D INJ UNCTIVE RELIEF- 3 

FOSTER P EPP ER PLLC 

1111 THIIl D A \'ENUE, SUITE 3100 

SEA TILE, W ASH INGTON 98101·3299 

l' II O~ E (206 ) 1•17"1100 f AX (20 6) •Jol 7·9i00 
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2.3.2 Answering Complaint Section 31, see Answer at Section 2.2.4: the lease between 

2 the Pmi and TCRY is admitted; that lease speaks for itself Any further allegations in Complaint 

3 Section 31 are denied. 

4 2.3.3 The Cities deny Complaint Section 32. 

5 2.3.4 The Cities deny Compl aint Section 33. 

6 2.4 Answer to Complaint Prayer for Relief. 

7 2.4.1 Cities deny that TCRY is entitled to the declaratory relief it seeks in Sections 1 

8 and 2 of the Complaint's prayer for relief. 

9 2.4.2 Citi es deny that TCRY is entitled to injunctive relief it seeks in Section 3 of the 

I 0 Complaint's prayer for relief. 

11 2.4.3 Cities deny that TCRY is entitled to any furiher relief it seeks in Sectio ns 4 and 5 

12 of the Complaint's prayer for relief. 

13 2.5 General. Any allegation of fact in the Complaint not specifically admitted 

14 above is denied. 

15 3. DEFENSES 

16 3.1 Cities reassert Sections 1 and 2 of this Answer, above. 

17 3.2 The Cities expressly reserve the right to assert any and all affirmat ive defenses as 

18 may be appropriate under CR 8 (b) and (c), and any other defense, at law or in equity, that may 

19 now exist or in the future be available based upon discovery and further in vestigation in this 

20 matter. Without prejudice to the forgoing , the Cities hereby assert the following affirmative 

21 defenses. 

22 3.2.1 Plaintiff has failed to state a claim upon which relief can be granted . 

23 3.2.2 The Complaint is barTed by the doctrine of primary jurisdiction. 

24 3.2.3 Plaintiff s claims are not ripe. 

25 3.2.4 Plaintiff has a plain , speedy and adequate remedy at law, and therefore is not 

26 entitl ed to injuncti ve relief. 

CITIES' ANS WER TO FI RS T AMEN DED COMP LAfNT FOR 
DEC LARATORY AND INJUN CTIVE RE LI EF - 4 

FOSTER PEPPER PLLC 
1111 THI RD A\'ENUE, SU ITE J o\ 00 

SEAlTLE, \V,\$1-!INCTON 98101-3299 

i' HON F. 1206 ) 1•1 7-4-100 FAX (206) 447-9700 
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3 

4 

5 

6 

7 

3.2.5 Plaintiffs claims are barred by stare decisis. 

3.2.6 Plaintiffs claims are barred by res judicata and/or issue preclusion. 

3.2.7 Plaintiff's claims are barred by estoppel. 

3.2.8 Plaintiffs claims are barred by the law of the case doctrine. 

3.2.9 Plaintiff's claims are barred by the doctrine of comity. 

3.2.10 Plaintiff has failed to name a necessary party. 

8 4. CITIES REQUEST FOR RELIEF 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Cities pray that the Complaint be dismissed with prejudice and without an award of 

fees and costs, and that the Court award such other relief to the Defendants as it deems just and 

proper, including attorney fees allowed by law. 

DATED this 11'" day of February 2015 . 

FOSTER PEPPER PLLC; and 
HEATHER K!NTZLEY, WSBA #35520 
City Attorney, City of Richland: and 
LISA BEATON, WSBA #25305 
City Attomey, City of Kennewick 

~\cud, 
Lisa Beaton, WSBA #*~ 
Heather Kintzley, WSBA .J)520 
P. Stephen DiJulio, WSBA #7139 
Jeremy Ecke11, WSBA #42596 
Attorneys for Defendants 

CITI ES' ANSWER TO FIRS T AMENDE D COM PLAINT FOR 
DECLA RATORY AN D INJUNCTI VE RE LI EF - 5 

FOSTER P EPP ER PLLC 

1111 THIR D AVENUE, SU ITE 3100 

5EATnE, W ASII I:-JGTD:-1 98101·3 299 

f' HO:-IE (206 ) .f.\ i + I 00 f AX 1206 ) 4·17·9i00 
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2 

3 

4 

5 

6 

.JOSUE DE V~· 
BENTON .COUNIY Ct.EAK 

RECEiVED FEB 12 2 15 

FEB 12 2015 

PAINE HAMBLEN LLP 

7 SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON 

8 TRl-CITY RAILROAD COMPANY, LLC, 
a Washington limited liability company, 

9 No. 14-2-01910-3 
Petitioners, 

10 
v. 

I 1 
THE CITY OF KENNEWICK, a municipal 

12 corporation of the State of Washington, located 
in Benton County, Washington; THE CITY OF 

13 RICHLAND, a municipal corporation of the 
State of Washington, located in Benton County, 

14 Washington, 

15 Respondents. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DISMISSAL 

51 4 ~ 2002 3 

CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DISMISSAL 

FOSTER PEPPER PLLC 
1111 THIRD A V£:-IUE, Sum 3400 

5£.1 ITI.£, W AS HI:-IGT0:-1 98101-3299 

PHONE (206) 447-44 00 FAX (206) 447-9700 
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6 4. 
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5. 

6. 

7. 

A. 

B. 

C. 

D. 

E. 

F. 
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INDEX OF EXHIBITS 

WUTC Order 03 in Docket TR-130499 (May 29, 2014) 

WUTC Order 04 in Docket TR-130499 (June 24, 2014) 

Order Affirming [WUTC], Benton County Cause No. 14-2-01894-8 
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1. INTRODUCTION 

2 After years of local and regional planning, and extensive hearings and review, the State 

3 of Washington Utility and Transportation Commission ("WUTC") approved the extension of 

4 Center Parkway between Kennewick and Richland. 1 This Court affirmed the WUTC orders on 

5 December 9, 2014. 2 

6 Tri-City Railroad Company, LLC ( .. TCRY") is a tenant on property owned by the Port of 

7 Benton. As found by the WUTC, the Port of Benton, Burlington Norihern Santa Fe Railroad, 

8 Union Pacific Railroad, and other entities with any interest in the Center Parkway crossing, do 

9 not oppose the Center Parkway extension. State, regional and local planning and transportation 

10 agencies, and public comment on record, all support the project. PlaintiffTCRY's opposition is 

II without foundation. 

12 Kennewick and Richland ("Cities") have regulatory approval of the crossing. But, the 

13 Cities have not commenced an action to acquire property rights (if necessary) from the Port and 

14 TCRY. The law is clear that the federal Surface Transportation Board ("STB") does not preempt 

15 the Cities . The governing law and STB hold that rail crossings, such as the Center Parkway 

16 project, do not implicate federal preemption. There are no issues of fact, and under law the 

17 TCRY Complaint must be dismissed . 

18 2. MOTION AND REQUESTED RELIEF. 

19 The Cities respectfully request the Court to grant this motion for summary judgment 

20 under CR 56(c), dismissing the PlaintiffTri -City Railroad Company's First Amended Complaint 

21 for Declaratory and Injunctive Relief ('"Complaint"). 

22 

23 

24 

25 

26 

1 Final Order Granting Petition for Administrative Review, Order 03, Docket TR-130499, attached as 
Exhibit A; and Denying Petition for Reconsiderat ion, Petition for Stay, and Pet ition for Rehearing, Order 
04, Docket TR-130499, attac hed as Exhibit B. The Cities request the Court take judicial not ice of this 
and related WUTC and Benton County Superi or Court records. The WUTC Orders are referenced herei n 
as WUTC Order 03 and 04 . 
1 Tri-City R.R. Co. v. State of Washington, Benton County Cause No. 14-2-07894 -8 (Order Affirming the 
Washington Utilities and Transportation Com miss ion's Orders in Docket TR-130499), attached as 
Exhibit C. 

CIT!ES ' MOTION FOR SUMMARY 
JUDGMENT OF DISMISSAL - l 

5 1 ·1:!200~ J 

FOSTER PEPPER PLLC 
1111 THIRD AVE~UE, 5UITE3400 
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3. EVIDENCE RELIED UPON. 

2 The law of the case is already set forth in the WUTC proceedings, as previously reviewed 

3 and approved by this Court.3 The WUTC Order approving the Crossing explicitly states the 

4 ;.analysis of the site and consideration of the proposed safety features assumes that the second 

5 track will remain in operation."4 Consistent with the WUTC Order, the Cities have previously 

6 stipulated that the siding track will remain. The affidavit of Pete Rogalsky, City of Richland 

7 Public Works Director, confirms foundat ion for the project from the WUTC record, and the 

8 design for the proposed Center Parkway crossing, including maintenance of the siding. 

9 Mr. Rogalsky's affidavit is attached as Exhibit D. 

10 4. BRIEF RESTATEMENT OF UNCONTESTED MATERIAL FACTS 

11 4.1 The Center Parkway Crossing Project Exceeds Safety Standards. 

12 The Center Parkway Crossing ("Crossing'') is an essential capital improvement identified 

13 in the City of Richland 's Comprehensive Plan, the City of Kennewick's Comprehensive Plan, 

14 and the Regional Transportation Plan .5 Center Parkway currently ends at a roundabout west of 

15 the Columbia Center Mal l in Kenne\vick, as identified in the following image. 6 And see 

16 Complaint at Figure 1. 

17 

18 

19 

20 

21 

22 

23 

24 

26 

3 See fn . I and fn . 2. 
~ WUTC Order 03 at p. 6, f.n . 6. 
5 WUTC Order 03 at §§ 20, 2 I. 
6 WUTC Order 03 at§ 9. 

CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DI SM ISSAL - 2 
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13 The Crossing will e.\ tend Center Parbvay northward, across both Port of Benton tracks, into the 

14 City of Richland and intersecting Tapteal Dri\'e. The Crossing project completes a grid network 

15 of regional significance. 7 TCRY is a class III rail operation on the Port 's rail line. Complaint at 

16 Section 9. 

17 In 2013, the City of Kennewick and the City of Richland (the '·Cities'') jointly petitioned 

18 the WUTC to approve construction the Crossing. The WUTC granted the Cities· petition. 8 

19 Following the TCRY appeal , Judge Spanner concurred with the \VUTC in finding that the 

20 Crossing poses only speculatiYe ri sk to public safety because the Crossing's safety features 

21 exceed typical engineering and safety standards for such an intersec tion. 9 It is also undisputed 

22 

23 

24 

25 

26 

7 WUTC Order 03 at §§ 20, 21, citing the City of Richland Comprehensive Plan. the City of Kenne\\ ick 
Comprehensive Plan, and the Regional Transportation Plan . 
8 See fn. I and fn. 2. 
9 Tri-City R.R. Co. 1'. Stale of Washingron, No. 14-2-0789-1-8 (Order Affirming the Washington Utiliti es 
and Transportation Commission's Orders in Docket TR-130499) at 2:5. TCRY does not contest WUTC's 
calculation of risk for the proposed cross ing at one incident per every 53.5 ;ears ("The probability of 
acc ident is .018 70 I perc ent for any one-year period"). See WUTC Order 03, at § 16 and Funding § 6; 

CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DISMISSAL - 3 
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that the safety features will prohibit vehicular traffic across the tracks when railroad operations 

2 occur at or near the Crossing. 10 

3 The record before the WUTC and Benton County Superior Court establish that the 

4 Crossing is needed to (1) complete a grid network to provide safe and efficient movement of 

5 traffic; (2) provide relief to congested arterials; (3) encourage economic development; and 

6 ( 4) improve emergency response times .11 The Crossing \viii provide numerous public needs, 

7 while not impeding rail operat ions or imposing any undue safety risk. WUTC Orders No. 03 and 

8 04. 

9 4.2 The Siding Track Will Not Be Rem oved. 

10 Order 03 , unanimously issued by the WUTC's Commissioners, approved the Crossing. 

II TCRY's siding argument rests on Figure 2 in Order 03. The WUTC included Figure 2 to sho11 · a 

12 crossing configuration. See Complaint at Figure 2. But significantly, the WUTC included 

13 footnote 6 to further explain Figure 2: "This illustration shows the removal of the 1900 foot 

I 4 siding track. However, in the face of Tri-Cif)' and Olympia Railroad's opposition, Staff's 

15 analysis of the site and consideration of its proposed safety features assumes that the 

I 6 second track remains in operation." 12 Consistent with Order 03 , the Cities have repeatedly 

17 stated that the siding track will remain. The Cities stipulated to this fact before Judge Spanner 

I 8 during TCRY's appeal of the WUTC Order. The Cities repeat the stipulation in this proceed ing. 

I 9 In short, TCRY's Complaint regard ing the siding track is irrelevant because the WUTC and the 

20 Cities agreed to accommodate TCRY's concems during WUTC's adjudicative proceeding. The 

21 siding track will remain. 13 

22 

23 

24 

25 

26 

WUTC Order 04 at § 7 at p. 3 (and fn. 3 and 4 therein); § 8, at p. 5 and fn . 12, citing the Testimony of 
UTC Staff, Kathy Hunter. 
10 !d. 
I I See WUTC Orders 03 and 04 . 
12 Order 03, p. 6, fn. 6 (emphasis added). The Cities submitted this fig ure at the beginning of the WUTC 
process, when the Cities were contemplating removi ng the siding. The Cities proceeded with the 
Crossing that included cross in g of both tracks. 
13 Declaration of Pete Rogal sky at §6. 
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The jurisdictional fact-finding agency, the WUTC, has determined facts following 

2 contested proceedings. This coU!i has affirmed the WUTC. There are no material issues of fact. 

3 5. STANDARD OF REVIEW 

4 Summary judgment is appropriate where '·plead ings, depositions, answers to 

5 interrogatories, and admissions on file , together with the affidavits, if any, show that there is no 

6 genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

7 of law." CR 56( c). The court must consider the facts submitted and all reasonable inferences 

8 from those facts in the light most favorab le to the nonmoving party. Clements v. Tmvelers 

9 Indem . Co., 121 Wash.2d 243,249, 850 P.2d 1298 (1993). The purpose of summary judgment, 

10 after all, is to avoid a ... useless trial. "' Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345,349, 

11 588 P.2d 1346 (1979) (quoting Balise v. Undenrood, 62 Wn.2d 195, 199,381 P.2d 966 (1963)). 

12 Here, the WUTC already has adjudicated all facts in dispute. This Court affirmed the WUTC. 

13 The Court shou ld dismiss the Complaint as a matter of law. 

14 6. AUTHORITY AND ARGUMENT 

15 6.1 Summary of Argument. 

16 There are no genuine issues of material fact. The facts and law have already been 

17 adjudicated pursuant to law by the WUTC. The WUTC orders were appealed and affirmed by 

18 this Court. It does not matter whether the Court applies the law of the case doctrine (see, e.g., 

19 RAP 2.5(c)(2)), collateral estoppeL res judicata, stare decisis or comity, any contested issues 

20 have been adjudicated and subject to appeal among the present parties. 14 

21 

22 

23 

24 

25 

26 

,_, As summarized by the Supreme Court in Robertson v. Pere::, 156 Wn.2d 33, 41 (and fns. 6- 8), 123 
P.3d 244 (2005): '·In its most common form, the law of the case doctrine stands for the proposition that 
once there is an appel late holding enunciating a principle of law, that holding will be followed in 
subsequent stages of the same litigation . . . . Collateral estoppel, or issue preclusion, prevents a party from 
relitinating an issue detem1ined against that party in an earlier act ion , even if the second action differs 
significantly from the first one. BLACK'S LAW DICTIONARY 279 (8th ed. 2004). See also Clark v. 
Baines, 150 Wn.2d 905,912-13 , 84 P.3d 245 (2004) .. . . Res judicata, or claim preclusion, prevents the 
same parties from litigating a second lawsuit on the same claim or any other claim arising from the same 
transaction or series of transactions that could have been, but was not, raised in the first suit. BLACK 'S 
LAW DICTIONARY 1336-3 7 (8th ed . 2004). See also In re Estate of Black, 153 Wn .2d 15 2, 170, 
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The STB hold that crossing of railroad track with construction of a new public street 

2 (here, the extension of Center Parkway) does not implicate the Federal preemption under 49 

3 U.S.C. 10501(b). There has already been an adjudication that the new road crossing between the 

4 Cities would not prevent or unreasonably interfere with railroad operations. The Port of Benton 

5 and its tenant TCRY retain the right to use the spur line track between Richland Junction and the 

6 Hanford Site, and the adjacent siding. Both tracks wil l be preserved and protected with safety 

7 improvements exceeding established standards. 15 TCRY has not, and cannot, plead differently. 

8 The TCR Y Complaint should be dismissed. 

9 6.2 The Surface Transportation Board Rejects Jurisdiction Over Crossings. 

I 0 In 1995 Congress enacted the Interstate Commerce Commission Termination Act 

11 ("ICCTA") 16 to create the STB. The ICCTA confers STB jurisdiction over "the construction, 

12 acquisition, operation, abandonment, or discontinuance of ... tracks ." 49 U.S .C. 10501(b). Yet, 

13 the STB 's jurisdiction does not extend to new at-grade crossing so long as the at-grade crossing 

14 "would not impede rail operations or pose undue safety risks ." Maumee & TYestem Railroad 

15 Corp. cmd RM}V Ventures, LLC, Petition for Declaratory Order, STB Finance Docket No . 34354 

16 (March3 , 2004). 17 

17 In Maumee, a local government sought to condemn an easement for an at-grade crossing 

18 over (and subsurface utilities under) an 8,000 s.f. parcel on a main line rail right-of-way. The 

19 STB rejected the railroad company 's argument that 49 U.S.C. 1050l(b) preempts the exercise of 

20 eminent domain authority with respect to railroad property. In a brief decision, the STB easily 

21 concluded that the railroad's preemption argument was overbroad : 

22 

24 

25 

26 

102 P.3d 796 (2004) . .. . Stare decisis , the doctrine of precedent, generally dictates that a court follow 
earlier judicial decisions when the same points of law ari se again in litigation. BLACK'S LAW 
DICTIONARY 1443 (8th ed . 2004). See also In re Pe/'5. Restraint of LaChapelle , !53 Wn.2d 1, 5, 
100 PJd 805 (2004) ." 
15 Declaration of Pete Rogalsky at §6. 
16 49 U.S.C. !0101, et. seq. 
17 A copy of the decision is attached to Motion at Exhibit E. 
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.. . state and local regulation is permissible where it does not interfere with 
interstate rail operations, and localities retain certain police powers to protect 

2 health and public safety. Thus, acquisition of an easement by eminent domain to 
permit a crossing of railroad track in connection with construction of a new public 

3 street would not implicate the Federal preemption of 49 U.S. C. I 0501 (b) unless it 
would prevent or unreasonably interfere with railroad operations. .. .. [R] outine, 

4 non-conflicting uses, such as non-exclusive easements for at-grade railroad 
crossings ... , are not preempted so long as they would not impede rail 

5 operations or pose undue safety risks .18 

6 The STB does not assert jurisdiction over at-grade crossings that do not prevent or unreasonably 

7 interfere with railroad operations or pose undue safety risks. 19 As the STB stated, "these 

8 cross ing cases are typicall y reso lved in state courts ." !d. 

9 The federal courts uphold the STB's jurisdictional avoidance of such cross ing cases . See 

10 e.g., New Orleans & Golf Coast Ry. Co. v. Barrois, 533 F.3d 321, 332-34 (Fifth Circuit 2008); 

11 City of Sachse, Texas v. Kansas City Southern , 564 F.Supp.2d 649 (E.D. Texas 2008). The 

12 TCRY analysis of STB preemption is wrong in citing to City of Auburn v. U.S. Government, 154 

13 FJd 1025 (C.A. 9, 1998) (city challenging expansion of Stampede Pass rail crossing and related 

14 impacts on city). That case has no application to this simple rail crossing. In City of Auburn, the 

15 Ninth Circuit held that state and local environmental review laws regarding railroad operations 

16 were preempted. But the law, as the STB and the courts hold, is different when applied to local 

1 7 road crossings. 

18 Citing the U.S. Supreme Court, the Fifth Circuit Court of Appeals holds that the STB 's 

19 refusal of jurisdiction over rail crossings is consistent with the historical , pre-ICCTA rule 

20 governing cross ing disputes : 

21 The care of grade crossings is peculiarly within the police power of the states, 
and, if it is seriously contended that the cost of this grade crossing is such as to 

22 interfere with or impair economical management of the railroad, this should be 
made clear. It was certainly not intended by the Transportation Act to take 

23 from the states or to thrust upon the Interstate Commerce Commission 

24 

25 

26 

18 lvfawnee & Western Railroad C01p. and Rlv!W Ven tures, LLC. (internal citations omitted, emphasis 
supplied). 
19 In Green Mountain R.R. Corp v. Vermont, 404 F.3d 638, 642 (2005) , the Second Circuit Couri of 
Appea ls found that the STB is '·uniquely qualified" on the app lica ti on of 49 U.S. C. I 050 J (b) . 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

investigation into parochial matters like this, unless by reason oftheir effect on 
economical management and service, their general bearing is clear. 

New Orleans & Golf Coast Ry. Co. v. Barrois, 533 F.3d 321, 332-34, citing Lehigh Valley R.R. 

Co. v. Bd. of Pub. Uti!. Comm 'rs, 278 U.S. 24, 35, 49 S.Ct. 69, 73 L.Ed. 161 (1928) (citations 

omitted, emphasis supplied); see also Erie R.R. Co. v. Bd. of Pub. Uti!. Comm 'rs, 254 U.S. 394, 

409,41 S.Ct. 169,65 L.Ed . 322 (1921) (Holmes, J.) ("It is well settled that railroad corporations 

may be required, at their own expense, not only to abolish existing grade crossings but also to 

build and maintain suitable bridges or viaducts to carry highways, newly laid out , over their 

tracks or to carry their tracks over such highways." (internal quotation marks omitted)). Thus, 

the SIB 's jurisdictional test for at-grade rail crossings is supported by the ICCTA, the STB's 

interpretation ofthe ICCTA, case law, and longstanding U.S. Supreme Court precedent. There is 

no federal preemption of the Cities' Center Parkway crossing project. 

6.3 TCRY Fails to Allege Any Genuine Issue of Material Fact That Surface 
Transportation Board Preempts This Matter. 

14 TCR Y' s STB jurisdictional argument, even were there one, fai Is because TCR Y did not 

15 allege facts (nor do facts exist) for the STB to invoke jurisdiction. The Complaint does not 

16 allege that the crossing will impede rail operations or pose undue safety risks. 20 This is because 

17 the facts already adjudicated conclusively demonstrate that the railroad will continue to have the 

18 right-of-way over the crossing and that the safety measures exceed typical engineering and safety 

19 standards for such an intersection.21 Thus, no genuine issue of material fact exists as to whether 

20 the STB has jurisdiction over this at-grade crossing. 22 

21 

22 

23 

24 

25 

26 

2° Complaint at p. 2-5. 
21 See fn. 8. 
22 In fact, TCRY cannot argue that the crossing will impede rail operations or pose undue safety risks. 
The Washington Utilities and Transportation Commission properly reviewed the merits of the proposed 
crossing. WUTC Docket TR-130499 . On appeal fi led by TCRY, Judge Spanner's Order stated: "As 
found by the WUTC, the public need for the Center Parkway Crossing outweighs any speculative risk. 
And, the WUTC committed no error of law in its approva l of the Center Parkway Crossing." Tri-City 
R.R. Co. v. State of Washington, No. 14-2-07894-8 at Exhibit C. 
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TCRY's argument regarding the siding is without merit. TCRY's Complaint sets out the 

2 authority that the STB does not have jurisdiction over the siding.23 Regardless, TCRY's citations 

3 to case law regarding the removal of siding tracks are irrelevant because the siding track will 

4 remain, consistent with WUTC Order 03 and the Cities ' repeated stipulations to this fact. 24 

5 7. CONCLUSION 

6 The WUTC Orders approving the Center Parkway Crossing confonned to applicable 

7 law.25 Similarly, the Cities may exercise their police and eminent domain power (if deemed 

8 necessary) to extend the WUTC-approved Crossing over the Port ' s spur line and the siding 

9 track.26 There is no Federal preemption in this matter. 

10 The Cities respectfully request that this court dismiss TCR Y's Complaint. A proposed 

11 order dismissing TCRY's Complaint is attached as Exhibit F. 

12 RESPECTFULLY SUBMITTED this 11th day ofFebruary, 2015 . 

13 FOSTER PEPPER PLLC; and 
HEATHER KlNTZLEY, WSBA #35520 

14 City Attorney, City of Richland; and 
LISA BEATON, WSBA #25305 

15 City Attorney, City of Kennewick 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

~~~'~:=.c-~k---
Lisa Beaton, WSBA #.~... 
Heather Kintzley, WSBA 
P. Stephen DiJulio, WSBA #7139 
Jeremy Eckert, WSBA #42596 
Attorneys for Defendant Cities 

23 Complaint at p. 9:6-7. TCRY's citation to 49 U.S .C. I 0906 is irrelevant here. This section exempts 
rail carriers from the Board ' s authority of "this chapter;" i.e . Chapter \09. Chapter 109 addresses STB 
licensing requirements for certain issues that are not before this Court, such as the construction of railroad 
lines . See e.g.. 49 U.S .C. 1090l(a). 
14 Order 03 , Docket TR-130499; and attached Declaration of Pete Rogalsky . 
15 No. 14-2-07894-8 (Order Affirming the WUTC Orders in Docket TR-130499). 
26 New Orleans & Golf Coast Ry. Co. v. Barrois, 533 FJ d 321 , 332-34, citing Lehigh Valley R.R. Co. v. 
Bd. of Pub. Uti/. Co111111 'rs, 278 U.S. 24, 35,4 9 S.Ct. 69, 73 L.Ed. 161 (1928) . 

CITI ES' MOTION FOR SUMMARY 
JUDGM ENT OF DISMISSAL - 9 

5 1 ~ 1 2 001) 

FOSTER P EPPER PLLC 
1111 THIRD A VENUE, SUITE 3400 

5F.ATILE, W A SHINGT0 :-1 98101 ·3299 

PHONE (206) 447-4400 f AX (206) 447-9700 



282

EXHIBIT A 



283

.Sf:RVICE DATE 

li~.Y 2 g 2014 
··BEFORE TI{E W ABIDNGTON 

UTILITIES AND TRANSPORTATION COMMJSSION 

. CffY OF KENNEWICK, ) bOCKET TR-130499 
) 

Petitioner, 

v. 
.. 

) . 
) ORDER03 
) 
) 

PORT OF BENTON, TRI-CITY & ) · FINAL O~ER GRA.N'IlliG 
OL~M~ROADCQ~ANY, 

BNSF RAIL WAY COMPANY, AND 
UNION PACIFIC RAILROAD, 

) PETITIONFORAD.MJNISTRATIVE 
··) REVIEW 

) 
) 

Respondents. j 
) 

BACKGROUND · 

. 1 On AprilS, 2013, the City of Kennewick :f:Ued with the Washington Utilities and 
Transportation Commission (Commission) a petition· to construct a highway-rail 
grade crossing at Center Parkway, Kennewick, Washington and remove an·. 
existing railroad siding. On May 31, 2013, the City of Richland petitioned to 
intervene in Sl!PPO~. of the petition. · · 

2 Three railroad companies move trains on the subject track, which is owned by the 
Port of Benton. Burlington N'ortb.em Santa Fe Railway Company (BNSF) and. 

·union Pacific Railroad Company (UPRR) filed waivers ofh~aring stating their 
agreement to the proposed crossing. The thir~ railroa,d corp.pany that operates on 
these tracks,'Tri-City & Olympia Railroad (TCRY), answered Ke;mewick's 
petition and requested a heaqng. TCRY opposes the petition. 

3 Com..tilj.ssion Staff filed a memo on May 5, 2013, recommending that the 
Commission set. this matter for hearing. The Commission conduct~d a prehearing · 
conference on June 4, 2013, and on'Jpne. 7, 2013, entered Order 01-Prehearing 
Collfererice Order; _Notice of Hearing. Or~er 01 set a procedural scl;leaule 
allowing three rounds of pre-filed testimony. The cities ofKemiewick and · 
Richland (collectively "Cities.,.,)· filed direct testiinony and eXhibits on September 
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3, 2013. Staff filed respo~ive testimony supporting the petition on October 1, 
2013. TCRY filed -opposing testimony on Octob~r·2, 2013. ·Finally.; the Cities -­
and TCRY rued rebuttal testimony and exhibi~ on October.23, 2013. · . 

4: The Commission conducted evidentiary heanngs on .. Noveinber 19-20, 2013, and a 
-puplic coniment hearing on November 20, 20 13, in Richland, .washington' before 
Aci.mlnistrative Law 1udge Adam Torem. · Judge Torem performed a site visit and 
toured the area on November .21, . 2013. The parties simultaneously filed' written 
post-hearing briefs on December 20, 2013. 

5 The Commission entered its Initial Order .on February 25, 2_0 14, denying 
Kennewick's petition.. Kennewick and Richland filed 8:jomt ~etition for 
Adniinistrative Review on March 18, 2014·. The Cities ask for oral argum~nt, 
which we find unnecessary to resolve their Petition for Administrative Review. 
Denying the Citj.es' request for oral argumen~ ~auses them no prejudj.ce. · 

6 TCR Y :filed an answer on March· 27, 2014, oppo~ing the joint petition.. Staff also 
filed an answer on March 27, 2014, reiterating its support for the Cities' petition 
for· authority to construct the subject rail crossing, but addressing the Cities' 
alternative ar~ents about the impact o~the GrowthMailagementAct (GMA) 
and the application of chapter 81.53 RCW to code Cities. S~ disagrees with the 
city on the application ofbo~ the GMA and RCW 35AJ 1.020 to its petition. 

7 . 0~ April1, 2014, Kennewick and Richland filed a ''Reply in Support of 
Commission Review." TCRY filed a motion to strike the reply on Apri13T 2014, 
~guing it failed to satisfy the. requirements for su~h a pleading under WAC 480-. 
07-82~(a).and is procedurally deficieD;t beca~e the Cities. did not seek leave .to 
file a reply as required under WAC 480-07-825(5)(b). On April4, 2014, the 
Cities filed a response to TCRY'$ motion to strike. The Commission grants 
TCRY's ~otio11 apd will not consider the Cities_' reply. 1 

1 Contrary tp what the Cities argue in their response to TCRY's motion, the Commission'~ 
procedural rilles are not mere technicalities. Those who elect to practiee before the Commission 
are expected to be familiar with and adhere to its ·procedural rules. Not only did the Cities fail to 
seek leave to file a reply, the reply itself does not meet the substantive requirem~Ii.ts for such a 
pleading. It does not cite new matters raised by TCRY's ·answer and state why those matters 
were .not reasonably anticipated or explain satisfactorily why a reply is necessary, all as required 
by the Commission's iule governing rep~es. 
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8 · APPEAR.ANCES. P. Stephen DiJulio and Jeremy Eckert, Fostei-Pepper PLLC, 
--:-- "·-------·--- --- .. ·-· ----Seattle;· represer;1t-the Gities. Paul J .. Petit,-Richland,- repr:esents respondent TGRY-;---- ______ .. ___: ___ _ 

St~ven W. Srrrith, Assistant Attorney. General, OlYm.pi~ represents the . 

Commission's regulatory staff (Cotnmission Staff or Sta.ff).2 

DISCUSSION. 

I. _Description of Proposed At-Grade Railroa~ Crossing. 

9 · The proposed crossing would be built at 1p.e intersection of an extensio.p. of Center 

Parkway in th~ City of Kennewick, and two trac~ owned by the Port of.Benton.. 
The location and co~iuration of the proposed site' are illustrated in Figure 1. 

2 In formal proceedings, such as thi~, .the Commission's regulatory staffparticip~tes like any. other 
party, while the Commissioners make the decision.. To assure fairness, the Commissioners, the 
presi9.i.ng administrative law judge, and the Commissioners' policy and accounting advisors do 
not disc~s the merits of this proceeding with the regulatory st:a.f( or any other party, Without 

. giving notice and opportunity_ for all parties to participate. See RCW 34.05.455 . . 
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·n. 

_The Center Par.k:way_extension woulclbe from-au existing roundabout in . 

KenneWick, where the p~kway intersects Gage Boulevard, co~tinuing n<?rth to 
Tapteal Drive, a one-mile sf;retch of road conn~cting-North St~ptoe Street to the · 

.west, with Columbia Center Boulevard to the east, in Richland. There is a "T" 
inter~ection at both ends oftb.is short roadway. There is an at-grane crossing on 
North Steptoe Street and a grade-separated 'crossing at Columbia Center -

Boulevard. 

Tri-City and Olympia Railroad, BNSF Railway, and Union_Pacilic _Railroad all 
op~i-ate trains 9ver the so-.called Hallford Res~rvation tracks at this lbcati<?n. Tri- . 
City and Olympia Railroad uses a short, parallel spur at Richland Junction for 
switching and storage of rail cars, and opposes the Cities' petition, arguing the 
cro~sing would interfere with its operations. Both tracks are owned by the Benton 
Colinty Port Authority. BNSF and UPRR have moved their switching operations 
since the Colllritission denied an earlier petition to open a crossn;g in this location 
and do not oppose the Cities' current petition.3 

· · 

Review of Initial Order 

~e Initial Ord~r analyzes Kennewick's petition using the framework in a 2011 
Co,mmissicin initial order approving Ci9-0ther petition for an at-grade crossing in 
Benton County: 

The Commission, in practice, addresses two principal questions when 
considering whether to authorize construction of an at-grade crossing, 
which, by its nature, poses risks for motorists and pedestrians :qot 
present at grode-sepci.rated crossings: 

a) Whether a gni.de-separafed crossing is pr1;1cticable 
considering cost and engineering req~emen~ and · 
tonstrairits. 

3 when the Cities petitioned to open a crossing at this same !;cation in 2007, Tri-City and· 
Olympia Railroad, BNS~ and UPRR opposed the two petitions, which were coosolida.ted for 
hearing. Staff also opposed the earlier petitions. At_ that time, ther-e were four tracks and all three 
railroad companles conduyted switching·operatioos in the vicinity of the Richland Junction. The 
Commission denied the petitions in a single. order. See City of Kennewick v. Union Pacific 
Railroad, Docket TR-040664,0rder 06 and Docket ~-050967, O~der 02, Initial Order Denying 
Petition[s] (January 26, 2007). The Initial Order in these dockets became final by operation of 
Jaw on February 15, 2007. 
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b) Whether there is a demoristrated public need for the 
. : · cross.ing that outwei~ the hazards inherent in.an--at--. ·-·----'·---------·- --,-·-

grad~ configuration. 4 . · · 

We agree that we should evaluate the petition to determine whether a 
·grade-separated crossing is practicable and whether a demonstrated, public 
need for the crossip.g outweighs the hazards of an.at-grade crossing. We 

· agree :with most'oftb.e Initial Order's findings and conclusions on these 
questions, but we conclude that a broader' public need than the public 
safety concerns the parties advocate supports the petition. · · 

A. Grade Separation and Inherent Risk 

12 No one cqntests on review the Initial Order's finding that it is physicaJ)y and 
financ;:ially .impractical ~? build.a grade-sep.arated.crossing in this instance: 

The amount and character of travel on the railroad and on Center 
Parkway do not jUstify grade separation.. Further, there is no evidence 
in the reco~d ~puting the engineering infeasibility of constructing a 
grade-separated crossing at Center. Park-way. Flnauy, there is no 
serious dispute in the record that a ~·ade-separated crossing would be 
tremendously more expensive than the proposed at-grade crossipg. 
Therefore, considering engineering requirements and co.st constrmnts, 

. the Commission determines that a grade-separated crossing is not 
practica.l?le' at Center Parkway.~ 

13 The Cities, however, propose to build ~ at-grade crossing designedto mitigate 
the j.nherent dangers to vehicles and pedestrians by using active Warning device~ 
and f:<;lk:illg other'measures. Specifically, the Cities propos~ to ln.stall advanced 
signage, flashing lights, an audible bell, auton;mtic gates, .~d ·a Taised median strip 

4 Benton Cotmty ~· BNSF Railway Company, Docket 1R-100572, Order 06- Initial Order 
Granting Benton CoUJ?.ty's Petition for an At~Grade Railroad Cros~ing, Subjectto Conditions,~ 
'29 (Feb. 15, 2011) _(citing: In re Town of Tonasket v. Bw-lington Nprthem Railroad Company, 
Docket 1R-92~3 71 (December 1993) and Bw-lington Northern Railroad Comparry v. City of 
F~nidale, Docket TR-940330 (March 1995). This Initial O):der became final by operatio.I?- of law 
on March 8, 2011. · 

5 Initial Order 1 SO. 
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designed to prevent drivers from_ going around lowered gates, as illustrated below 
·- --· · --------·-·-----inFigure-2-. 6----~------------- .. ________ _______________ - --- -------·--·--···---·-- -- ----- _ _ .. 

FIGURE2 
AT-G~E CROSSING CONFIGURATION 

......._ 1XI!U 

. -!08 - --- .. 

14 Taken together, these measures significantly reduce the risks to motorists who 
might, in the absence of these measures, make inopportune efforts to eros's the 

tracks when trains are present 7 Even U:Oprudent drivers will be effectiv~ly barred 
. from crossing the tracks when the gates are closed next to concrete ba¢er 
medians· . . These same measure~ reduce the risk to pedestrian-and bicyclist traffic 

6 
rhls illustration shows the removal of the 1900 foot siding track. However, in the fate ofTri­

City and Olympia Railroad's oppositioq, Staff's analysis of the site and consideration.ofits 
proposed safety features assumes that the second track remains in opefation. :Ms. Hunter testifies: . ' . . 

The act;ive warning-devices consisting ?f advanced pavement markings and 
warning signs, gates and lights, and a traffic island that Will act as a median 
separator, provide an adequate level of safety at the proposed crossing. In 
addition, the train and vehicle speeds and the volume of train and vehicle traffic 

.. at the site of the proposed crossing are fairly low, making the possibility of an 
accident less likely than crossings with higher speeds or increased traffic. 

Exh. No. KH-lT at 23:15-20 .. 
7 Mr. Jeffers, a professional· en-gineer, calculated the predicted accident rate to be 0.145 per year 
or 1 ac;:cident per 6.9 years. Exh. No. Kl\.11-1 Tat 7:11-20. The USDOT Accident Prediction 
Formcla standard for requiring a grade-separated crossing is 0.5 accident p~ryear. Exh. No~ KH­
lT at 11:18-20. 
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by alerting prudent travelers when it is li.nsafe for them:. to cross the tracks ~d 
---- - ~- -making-it-more·difficult for them to ·pass.~ · - · ·· · 

B. Public Safety Need 

15 · The Initial. Order determines that the Cities faile~ to cariy their burden to show a 
'"public need" for the crossip.g that outwei~ the hazards inherent in the at-srade . 
coi:rliguration that are present despite the relatively low-level risk of an accident 
i:'o establish pu.buc·need petitioners must provide evidence ofpll:blic benefits, such 
as improveme:qts to pub He safety or improved economic development--:-.... .. . .... -·- . . . 
opportunities.9 · . · · 

. . . 
16 Petitioners challenge this conclusion, focusing almost exclusively on asserted 

·public safety benefits, largely in the form of improved. response times from two 
local fire stations to the point where 1he planned Center Parkway extension would 
iiltersect ~apteal Drive~ . fu other words, the Cities' · principal claim o.f improved 
public safety is that emergency responders could get to a single point on a one- . 
Dille long, two·-4me collecto~· ~~:mdway with a "T" inte~section at both ends more 
quickly than 1hey can. today. in. addition, there is some evidence that completion . 
. of i;his project woul.d r.educe traffic on othe! roadways in the vicinity, re.lieving 
congestion and potentially reduqin~ accidents. The ~tial Order analyzes the 
evidence on this issue in. detail that does not b~ar repeating here. It is sufficient 

·. for us to observe that we agree with the analysis, tl:ie findings, and th~ conclusion 
reached in the Initial Order that the benefits to public safety a)J.eged by the Cities 
are too slight on their own to support the petition, even thou~ the inhe~ent risks 
are mitigated to a large extent by the project design. 

17 If the. feasibility Of grade sep~ation and public safety as a ·compon,ent of public 
need were our only concern$, we would end our discussion here and sustain the 
Ipiti8l Order. However, having studied the full record, we find reason to analyze 
this matter outside the narr<?W constraints of these two questions. We address in' 
the next section of this Order an additional point of decision that we find · 
determinative. 

8 The planned road ~::xtension' includes sidewalks and bike pcrths 'on both sides so it is clear some 
such. traffic is' expected. However, there is some evidenqe that pedestrian and bicycle traffic is · 
expecte.d to be light, and no evidence to the con~. See Exh. ~o. KH-lT at24:1-7. 
9 See Bento~ CoWlty v. BNSF Railway Company, Dcck;et TR-100572, Order 06, Initial Order 
Granting Benton County's Petition for ·an At-Grade Railroad Crossing, Subject to Conditions ~'If· 

33-3.7 (Feb. 15, 201 ~ ) . 

000572 . 
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18 The Cities argue that State agencies are mandated to comply with loc8J.l.and use 
plans adopted under. the GroWth Manage~ent Act (GMA). 10 They contend that 
their regional comprehensive planning process "mand.cites" _the C~nter Parkway 
crossing in order for them to achieve their stated level.s of service for emergency 
response times and traffic flow at signalized intersections.11 Acconling to the 
Cities, the GMA prohibits the Commission from ev8.Iuating public need, . . 
alternatives for opening a proposed railroad crossing, ·or even .whether the 

. proposed cr~ssing will function in the matter claimed by the Cities. As the Initial 
.Order observes: 

Takf1n to its logical end point, the Cities' arguillent would require the 
Commission to approve .any at-grade crossing planned for in a local 
juriSdiction's cqmprehensive pla.nriing process.1

_
2 

The Initial Order rejects the Cities' legal argument. that the GMA somehow 
.·controls our determination of their petition under RCW 8L53for authoritY to 
construct the subject r_avro<l:d crossrng. 

' 
19 We ~gree with the Initi-al Order's deter!nin1;l.tion fu~t the GMA does not relieve the 

Commission from its statutory ob~gation tp regulate public safety at rail 
crossings, including tJ:Ie ~ne proposed here~ The two statUtes do not conflict with 
each other and the integritY of both statutes with.in.the overall statutory scheme is 
preserved by reading the GMA together and in harmony with RCW 81.53.13 The 
Initial Order ends its discussion of this issue without considering how this . . -

10 Petitioners' Post-Hearing Brief at 7-12 . . The Citi~s cite specifically to RCW 36.70A..l03 's 
m.~cht~ that"( s ]tate agencies shall comply with the local comprehensive plans and development 

· regulations and amendments thereto adopted pursuant to this chapter." I d. at 8, n. 29. 

11 Petitioners·,· Post-Hearing Brief, at 9-11. 

12 Initial Order~ 42. 

~ Philippides v. Bernard, 141 Wn.2d 376, 385, 88 P.2d 939-(2004), citingS!ate v. Wright, 84 
Wn.2d 645, 650, 529 P.2cr453 (1974) ("In ascertaining legislative purpose, statUtes which stand 
in pari materia aie to be read together as constituting a unified whole, to the end that a 
haimonious, total statutory scheme evolves which.niaintains the integrity of the respective 
statutes."). 
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harmony·should be achieved in the context of the facts presented in this case: We . 
· · ·- ---··-·-.,.- ·--·--find-itnecessary to undertake this -anal.ysi~ on-review:1

"--·_- - - · --- -- --' · . ..... ·---·-· - - .. - ·- ..... - ... .:. . 

. . 
20 · The proposed extension of Center Parkway has been part of Richland's and· · 

Kenn~wick' s transp~rtation planning for some time.15 As S].1illlllarized ill the 
jntroduction to the Center Parkway Exte:osion and Railroad Crossing Traffic Study 
completed for the city in Marbh 2013 by JUB Engineers, Inc.: 

For several years the City of Richland has pursued the eXtension of · . 
.. ·center ParkWay to ccn1negt'GageB6Uievard· on the" soUth 'to"Tapteal . .. 

Drive on the north. This effort has been ~hallenging because of existing 
railroad lines that operate parallel to and in between Gage Boulevard 
and Tapteal Drive .. There are multiple purposes for connecting Center 
Parkway which in~lude: · ' 

• Complete a grid ne~ork of fi.mctionally classified 
roadways. 

• Provide reiieft9 congested arterial facilities . 
• Pr:ovide improved access to commercial areas and 

developable land. . 
. • Improve emergency response times.16 

21 . Following a: detailed narraqve, supported by appendices, the JUB Engineers, fuc. 
report summarizes the study's key findings, elabarating on the points above: .... .. . 

This Traffic Study has been performed to describe the efforts put forth 
by the City of Richland and the City of.Keill.lewick to ~omplete a · 

14 hi consid~ring petitions for administratiye review, the Commission co~du~ts de novo revl.ew of 
the issues decided in au initial order. See RCW 34.05.!1-64(4) ("The reviewing. officer sliall 
exercise all the deci~ion.-making power that the reviewing officer would have had to decide and 
enter the final ordeF had the reviewing officer presided over the hearing"). · · 

. . 
15 The ·Center Parkway extension project has bee~ included in the Cities' Comprehensive planning 
process since 2006. · Th~ proposed at-grade Center Parkway Crossing has been identified as an 
essential publ.ip facility in (1) the City of Richland Cqmprehensive Plan, (2) the City of 
Kennewick Comprehensive P_lan, and (3) the Regional Transportation Plan. The _proposed 
project bas received funding from the State through theW ashin.gton State Community Economic 
Revitalization. Board, the Surface Transportation Program Regional Competitive Fund, and the 
Transportation Improvement Bo-~d.. · Petition for Admin. Rev. at 19:2-9. · 

16 Exh. K.J-5 at page _1 of JUB Traffic Stu~y . . 

000574 
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_ __ ____ __ __ ordedo.accommo_date.grow1;h iri._the.r.egion.Eour primiuy_objectives __ _ 
have been discuss-ed that document the needs and benefits of extending 
Center Parkway between Gage Boulevard and Tapteal Drive that 
include: 

• Complete a grid network of functionally classified 
roadways -The completion of Center Pm-k.way north of 
Gage Boulevard is merely one step of many to, . 
complete ~oth ~functionally classified network .and a _· 
nqrth-south co~ponent of a grid ·system to ·pr~vide safe 
efficient movement of traffic into this area of the 
region. . 

• Provide reliefto congested arterial facilities -Center 
.Parkway has been pl~ed to provide ~elief to both 
Columbia Center Boulevard as we~ as Steptoe Street, 
consistent with, the philosophy of providing collector 
roadways parallel and in between arterial roadways . 

. • Provide -improved access to co!Jllllercial areas and 
developable land- nearly 6B developable acres of 
commercial land between the-r~oad and SR 240 
which has desirable Visibility will hAve improved 

_· access arid will gain the synergy that commercial areas 
often seek. 

• Improve ' emergen~y response _times- a significant area 
.·will have improved emergency response times, some 
with ~early a 30% reductionY 

Economic Development 

22 · We determine _that the 9ommission should consider public need for the proposed 
at-grade railroad cro'ssing in the broader context of the several purposes discussed 
in the JUB transportation study, rather th8.n ·with the narrower focus that the 

.. parties, and consequently ~e ~tial- Order, place on public safety. It is 
particularly important to give weight to the economic ~eveiopment interests . 
considering that the Center Parkway extension would conveniently connect 
existing, complementary commercial developmentS1in Richland and Kenne~ck, 

17 Jd. at page 14 of iuB Traffic Study. 
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and would promote development of 60 acres of currently vacant commercial real 
estate-along·TapteaJ.-DriveinRicbJand; as shownbelow·in Figure 3. ~ 

. FIGURE3 
DEVELOPJ.\11iNT AND DEVELOPMENT POTENTIAL 

The potential for additional development in this area is Underscored by a public 
comment filed in this proceeding by a landowner, Preston K Ramsey ill, wnting 
on behalf ofFBA Land Holdings. FBA Land Holdings owns t~o und~veloped 
parcels bordered on th'e.nortb..by Tapteal Drj.ve and on the west by the proposed 
Center ParkWay Extensiqn. These are labeled "Tap r' and "Tap IT" in Figure 3. 
Mr. R.am.Sey coiilil).ents that: · · 

The proposed street .extension or'Center Parbvay across ~ailroad tracks 
currently leased by TCR Y literally would create a new. bridge between 
'two highly interdependent communities in terms of transportation, 
economics, land use a.S well as the traffic patterns and h~~its of the 

000576 
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. approx.Un~te 25,000_ pe~fle who liye, work and otherwise travel 
·- -- - :.... -----.. --·----- -- -- --- -thr-ough-this area daily. - _ - - . -- - .. - - -_ --------------- _ ______ ____ _ 

. . 
24 Sit:nil~ly, ap.other public comment filed by_ Brian Malley, Executive Director of 

the. Benton-Franklin Cmmcil of Governments, the Metropolitan Planning 
Organization for ~e Tri-City metropolitan area, -emphasizes corillnunity 

expectations with respect to ~e proposed_ Center Par~ay_ extension: 

__ fu ~Qitj._og _tQ __ e_~jpg _fongest!9_Ih.!hl_UJ~QQ9§_~Q ijgk___Q!'_QY!c!.~. - _________ , ____ _____ ... 
- coilli'ecti:vit)f to two' adjacent retiil areas thiit are separated only by the 

tracks that divide thell1. The Tri-City area has, and continues to, grow at 
impressive rates. Plarining and encouragrng alternate modes, sucl~ as 
bike/ [pedes1rian]/ transft will b~ a cruCial step toward alleviating future 
~ongestion. At this tinie, there simpiy is no option between these. two 

. retail areas that does not require the rise of a car to negotiate the 
roadways to travel betWeen. Additionally, a connection in this location 
may well contribute' to the tax base, as Tapteal area businesses have 
suffered through marginal access for years, with no reasonable link to 
the adjacent retail areas to the ~outh. 19 

. . -

Deference to Local Goyernment 

25 In addition to economic benefits, f4e Commission as a matter of policy should 
give some deference to the Cities' transportation and land use planning goals, as 
these are matters oflo.cal concern and within the jurisdictional authority of the 

Cities. Indeed, it'is y;rorth consid~ring that if the City of Richland wa.S the 
petitioner for this project, instead of Kennewick, it would be exempt from the 
Commission's jurisdiction.20 RCW 81.53.240 exemptS first-class cities from the 

18 Public Comment Exhibit (Written com.mentsubmitted December 9, 2013). 
19 Public Comment Exhibit (Written comment submitted November 20, 2013). 
20 The Cities note in their petitio_n for a.dministrafive reView that: 

The Petitione·rs do not waive any jurisdictional argument regarding the Cities' 
exemption from this petition process. RCW 8l53240 exempts first-class cities 
from the at-graae crossing petition process .. The-City of Richland is a first-class 
city, and the City of Kennewick is a code city. State law provides that code cities 
have the same authority as first-class cities. RCW 3 SA.ll .020: "The legislative 
body of eq.ch code city shall have all powers possible for a city-;r towri to have 
under the <;:onstitution of the state, and not specifically denied to code cities by 
law." Neverth~less, the Petitioner-S beli~ve LJTC review and approval worthwhile. 
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. at-grid~ crossing petition. process. !he City ofRicb!'and is a fust-class city. 21 

--~·.·------:---· -·--'This~e~emption-·has ·l:Jeen-pr-esent in the-law-in one fonp.-or another since 1909 . . It­
is reasonable to infer its passage into law was largely a reflection .o{the state . · 
·Constitution giving deference to local jurisdictions on matters that are deemed < 

best left to local control.22 Planning and .designing iutra-~ban transportation 
networks that will best serve the public's needs in the jurisdictional boundaries of 
_the state's larger Cities fall sqwrrely into this category.23 Although Kennewi~k 'is 

· not legally exempt from om.:jurisdiction, it iS consistent with legislative policies 

. -~ _______ - ·· . · ·· · -- i.n_IpJ~m~ntjng.po~ti~tio~~~~_rpJ.~ filat.-!h~:C9~-~si.op...gi_ve"-signP.l..f:~! . . . 
weigl;lt to the evidence concerning the Cities' perspective that the Center Parkway 
extension is' important to tran.spo~ation planning and eco:o.o~c development in 
both jUrisdictions. 

26 There is additional public cominent in the record of this proceeding from various 
community leaders that focuses on these points and illus_trates fue local 

Petition for Ad.ministrative Review at~. footnote 30. 

Staff argues that because RCW 81.53.240 is a limitation on Commissionjl¢sdiction, not a grant 
of authority to first-class cities, RCW 35A.11.020 does not apply. We see rio need to resolve this 
legal argument in this case. We consider the underlying purpose o.fthe exemption as part of the 
policy context iri. which the Commission sho~ld evaluate the evident;:e. 

21 The Was~~o~ ~nstitution, ad~pted ~ 1889~ ~ted th~ legislature to provide for the 
incorporation of cities and established that cities with population of20,000 or more could frame a 
charter for tb,eirown government Wash. Coll$f., Art Xi; Sec. 10. Th~ 1~90 legislature 
established a classificafion scheme and provided that charter cities are ''first class cities" with the 
broad powers generally associated with "home nile"-concepts. Efforts toward i?;reater local .self­
government pow~rs as the state hW! beco!J:!.e more urban led to ~endmen.t of the state . 

· Constitution in 1964, loy.renng the population threshoid for charter cities to 10,000 and to 
legislation in ·i99~ ·that siririlarly lowered _the populatioi). :tJrreshold for first class city designation 
to 10,000. See Ameridment40, Wash. Const., Art XI, Sec: 10 and;'RCW~5.01.010. In 1967, 
the legislature enacted a new mtm..icipal code (Ch. 119: La~s of9167, Ex. Sess.), effective July l, 
1969, ~t ~a~e cities the option ~fbeco~g a "~_de_c!!Y' with gene:any the same powers as 
first claSs crties. See RCW 35A.ll.020. ' Kennewrckls such a code cxty. · . 

22 Wash. Co~,~ XI, Se.c. 10 ( dti~ and 1nwns With ~opulntio~ greater~ 20,000 could 
frame a charter for their own government). AmendrP.ent 40, in 1964, iillowed any city with 

. 10,000 or more inhabitants to frame a charter, subject to the state's general laws. In this sense, 
RCW 81.53.240, is consistent With the general scheme of govermrient in Wash.i.D.gton that gives 
broad ''home rule" pow~rs to first c~s cities. 
23 Richland's population is greater than 50,000 and that of Kennewick greater tharl'75,000. Th.e 
Tri-cities m etropolitan area, including Pasco and surrounding urban 'and suburban areas is more 
than 250,000. 
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importance of recognizing the broader public policy environment- Carl F. Adrian. 

president of the Tri-City Development Council, ~or example, comments that: 

This at-grade railroad crossing on Center Parkway is a well-planned 

necessary component of our region's transportation system. The project 
will dramatically improve traffic movement between two important and 

. gro~ commercial areas in Richland and Keilnewick. 

_ .. ___ ·- - .c •• _Qpr:npl~ti.O_I!_ of C.~nj:e~J?~kw~y .9~tW~ep,_TE.pte.f!l_;Qri_v~ C!Qd_Qage ____ _ 
· Boulevard is a i~ng-stanclkg eleme~t ~ ~ -~8re:fully devel~ped 

transportation system-pl_an. That planning has iriclude~ careful 
consideration or the safety iniplications in the planned road and at-
grade railr~ad cr:ossing.24 

· 

27 Coinments from the Tri-City Regioncil .Chamber of Commerce and the Port of 
Kennewick also support the proposed project on .the· bases that it is an important 
feature in a long:..planiled transportation network that will contribute to 
commercial development while r·educing traffic congestion and promoting public 
safety in the project vici~ty.25 . 

Di Conclusion 

28 The Initial Order fairly weighs the evidence and argument presented in the post­
healing briefs, and reaches a legally sustainable result. The Cities' almost 

exclus~ve focus on improved response tim(1s for first responders on a point-tQ­
point basis as· the principal benGfit demonstrating "public need" does not weigh 

p~rsu.aSiv~ly ~ainst even th~ dern~nstrated low level of "inherent risk" at the 
p{oposed crossing. Nor are the· Cities' leg8l arguments that their comprehensive 
planning processes. under the Growth Management Act maJ!.date Commission 

approval persuasive. However, conside!ing evidence the parties largely ignored 
that shows additional public benefits in the fonn of enh~ced economic 

development opportunities, and corisid~ring the broader public policy context that 

gives a degree of deference to local jurisdictions in the .areas oftransporui.tion and 
~and use planning, we determine that the Cities' petj.tion for administrative review 

24 Public Comment Exhibit (Written Comment submitted November 20, 2013). 
25 I d. (Tri-City Regional Chamber of. Commerce ·written comment submitted November 25, 20 13; 
Port of Kennewick written comment submitted December 6, 2013). · 
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sho'l!ld be granted and their underlying petition for authority to cOnstruct the 
·- -proposed at-grade c~ossing should be approved. --- · 

FINDINGS AND CONCLUSIONS 

We endorse certain of the findings and conclusions in the-Initial Order, ao.d restate 
them below. In addition, w~ niodify certain of the Initial Order's findings and 
concltisions to make them consistent With the discus~io~ in this Order. Finally, 
we 'add new findings and .conclusions based on our de novo review of.the record. . - -·=--=-...: ----:-.----. -. ______ ___ , 

30 (1) The Washington Utilities and Transpqrtation Comtnissio* i~ an agency ofthe 
. State of W ashingtop.,' vested by statute with ·autliority to regulate railroad 

crossings, and has jurisdi_~tion ov~r the .Parties and subject matter. of this 
proceeding. 

31 (2) Th~ City of KenneWick is a governmental entity authorized by law to petition · 
the Corbmissionpursuant to RCW 81.53.020 for authority to c'onstruct an at­
grade railroad crossing where it is not practicable to construct a grade­
separated crossing and: there is a public·need for such a crossing 1:lllit 
ou!Weigbs its inherei:).t risks. 

32 (3) Res judicata does not bar the 9ommission from ruling on the Cities' petition 
b.ecause it is sufficiently d.i:fterent ~om the City of Kennewick's prior petition.' 

33 . ( 4) Comprehensive planning under the Growth Management Act does not relieve 
.the Cities from. complying with RCW 81.53. The Commission, howev~r, 
considers· the Ci!ies' :p1auning as part of the policy context in which it . 
evaluates a proposed at-grade rail crossing in th.e 'commercial center of the 
~~~~ . 

34 (5) A grade-separated ~ossing at the prop9sed project site !s' not practicable 
because of engineeri.Og requirements and cost constrillntS·. 

35 (6) The risks of an accident at the proposed crossing are .:relatively low conSidering 
current and projected train traffic, predicted levels of vehi~ie traffic, and 
engineering plans that include active warning devices and other sa:f~'ety 
measures. 

·' . 000580 
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(7) The Cenu;r Parkway .extension may assist the Cities' emergency responders by . 
. providing an alternative-route for: responding-to incidents in the Vicinity-of ·· - ·-- --- · ·- -·- -- ---­

Columbia Center~' when trains are not blocking.the intersection. 

(8) The Center' Parkway extension,' including the proposed at-grade railroad 

crossing, is a 16ng-planJ?-ed and· important component qfthe Cities' 

transportation system. The project will improve traffic movement between two 
important and growing commer~ial areas itL Richland and Kennewick, thus 

. ------:--_--;-.:·_-:-:-·-:·· 
promotin~ ~cQno!IIj~d~v~opmen_5: :-~·-- -.~:-c- ·-=---~~---_ -. ----::=--:----------· -· -=-:-_-_-·-·.--=-

38 (9) The record includes substantial competent evi~ence s~owing sufficient public 
need ~o out\:veigh the inherent risks presented by tpe _proposed at-grade . 
crossrng. 

39 (lO)Tiie Commission should grant the City ofllichland's and City of 
Kennewick's petition for authority to construct ·an at-grade crossmg at the 

proposed extension of Center Park:way. 

ORDER 
I. 

THE COMMISSION ORDERS: 

4.0 (1) The Petition for Administrative Review filed· by the City of Kennewick and 

joined in by the City of Richland ii granted. . 

41 (2) The Initial Order entered ip. this proc~edipg ?n February 25, 2014, is reyersed 
to the extent it would deny the City o~Kennewick's petition to construct a 
highway-rail grade crossing at Center Parkway, Kennewick, Washington. The 
Commission authorizes co~ction of the proposed crossing. 

000581 ' 
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. . 

- -----· · 42 ---- ------ (3)-Th.e Commission retainsjurisdiction to enforcethe·terms oft:J:Us-·order: :- - · ----- ·-: ~---.- ··-

·bated at Olympia, Washington, ~d effective May 29, 2014. 

WAS:HIN"G:r'ON UTILITIES AND TRANSPORTATION COM:MISSION 

~ if/L~'-~~-- ..... -::-:-~--=-=--:-:-:­
DAviD W. DANNER, Chalrrnan 

NOTICE TO. PARTIES: This is a Commission Final ~)rder. In addition to 
judicial review, administrative relief-may be available through a petition for 
reconsideration, filed within 10 days of the service of this order pursuant to 
RCW 34.05.470 and WAC 480:-07.:S50, or a petition for rehearing purs~ant to 
RCW 80.04.200 and WAC 480-07-870. .. 
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SERVICE· DATe 

· JUN 24 ZD14 

BEFORE THE WASHINGTON 
UTILITIES~ TRANSPORTATION COMMISSION 

CITY OF KENNEWICK, 

. Petitioner, 

v .. 

PORT OF BENTON, TRI-:CITY & 

OLYMPIA RA.l:LRO~ COMPANY, 
BNSF RAJL WAY COMPANY, AND 
.UNION PACIT'IC RAILROAD, 

) DOCKET TR.-130499 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) · 

ORDER04 · 

DENYING PETITION FOR 
RECONSIDERATION, PETITION 
FOR STAY, AND PETITION FOR 
REHEARING 

. ··-- ---.--- - -Respondents. ) 
) .............. ~ ........ . .............. . 

, MEMORANDUM 

L Backgro~d a:ild Procedural ~s-tory.. · 

. 1 'The City of Kennewick (Kennewick) filed a petition with the Washington ~tiliti.es 
and Transportation Commission (Commission) on Apiil 8, 20 13; seeking approval to 
~?Onstruct a highway-rail at-grade crossing as part of a project to extend Center 
Parkway· from an existing .roundabou,t in Kennewick, where the parkway intersects. 
Gage Boulevard, continuing north to intersect Tapteal Drive in the City of Richland . 
(Richland). On May 31, 2013, Richland peti~oned to intervene in suppqrt of 
Kemiewick' s petiti<:Jn. . . 

2 Three railroad co.rp_panies rp.ove trains on the subject track, which is owned by the · 
Port ofBf.mton. Burlington Northern Santa Fe Railway Company (BNSF) ~d Union 
Pacific Railroad Company (UPRR) filed waivers of hearing stating their agreement to 
the proposed crossing. ;rb.e third railroad company; Tri-City & Olympia R.llilraad 
(TCRY), answered Kennewick's petition and requested a hearing. TCRY opposes the 
proposed crossing. 
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3 -The Co~sion's .r:egulatorj staff(Staff) supports Kennewick's petition.1 

4 Following evidentiary hearings on N"oveml?er 19-20,2013, a public comment hearing 
on Nov.~mber 20, 2013, in Richlap.d, Washington, and briefing by the "parties, the 
Commission entered Order 02, its Initial Order, on February 25, 2014, denying 
Kennewick's petitio?- Kennewick and Richland (Cities) filed a joint Petition for 
Administrative Review on March 18, 2~ 14. 

s TCRY filed an answer on March 27, 2014, opposing the joint p-etition for review. 
Staff also filed an apswer on March 27, 2014, reiterating its support for the Cities' 
petition for authority· to construct the subject niil cros.sing, but addressing the Cities' 
alternative arguments about the itllpact of the GrowthMan~ement Act (GMA) and 
the application of chapter 81:53 RCW to code Cities. Staff disagrees with the city on 
th~_appli.catian ofboth..the GMAand RCW 35-A-.11.020 to .its petition. 

6 The Com.rri.ission ~ntered Order 03-Final Order Granting Petition for Administrative 
Review, reversing Order 02, onMay 29,2014. TCRY:fileditsjointPditionfor 
Reconsiderntipn afFinal Order, Petition for Rehearing, and PetitiOJ?- for Stay of Order 
on June 9, 2014. Staff and the Cities responded on June 1, 2014, opposing TCRY's 
Petition for Rehearing and Petition for. Stay. of Order. · · 

IT. . Petitions for Reconsideration, Rehearing, and Stay 

7 TCRY argues that "Order 03-reverses the Initial Order without rationale, analysis or 
reason."2 TCRY focuses iilltially on the fact that Orde~ 03, our Final Order Granting 
Petit:ipn for Acl.m.iniStrative Rev_iew, states that: . . 

. . . 
We agree with the analysis, the findings, and the conclusion reached in 
the Initial Order that" the benefits to public safety alleged by the Cities 

1 In formal proceedings, such as this, the Commission's regulatory staff participates like any other 
party, while' the Commissioners make the decision .. To assure fairness, the Commissioners, the 
presiding adm..ipisttative law judge, and the Commissioners' policy and accounting _advisors do 
not discuss the merits o{this proceeding with the regulatory staff: or any other party, without 
giving notice and opportunity for all parties to participate. See- RCW 34.05.455. . 

2 TCRY Petirlon at 8:7-8. 
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are too slight on their own to support the petition, even though the 
inherent risks . are mitigated to a large ex;tent by .theproj ect design. 3 

. 

PAGE3 . 

TCRY ignores, however, tb.a£ the key operative phrase in the quoted sentence, 
italicized here, explains that the "benefits to public safety allegea by the Cities are. too 
slight. on 'their own to ·Support the petition."4 Order 03 follows immediately with tlie 
point that: · · · · 

J . 

If the feasibility of grade separation and public safety as a compo~ent 
of publi·~ need w·ere our only concerns, we would end our discussion 
here and sustain the Initial Order. However, having studied the fuiJ 
recor~ we find reason tq analyze this matter outside the narrow 
constraints ofthes.e two questions. We address in the n~xt section of 
·tbjs Order ·an addition~ point of decision that we find det~rminative: 5 

The emphasized language in the quote above succinctly describes the Commission's 
re~p<;ni.sibility yvhen.~eviewing an Initial Order, wh~fru;r on its ~~ :p1otion6 or, as in 
.t:Jlls case, in respoliSe to a petition for adnrinistrativ~ feview filed by a party. 7 The 

· · Admiriistrative Pro~dure Act describes this responsibility as. followS: 
. I 

3 order o3 'if ·.16. The project is d~i~ed to mitigate th~ inhere~t dangers to vemcl~ and 
p!'!destrians by using active warning devices and taking o.ther measures. Specifically, the Cities . 
propos.e to install advanced signage, flashing lights, an audible bell, autolll1ltic gates, and a raised 
median strip designed to prevent drivers fro.I;D. going arou.nd lowered gates, as illustrated in Order ' 

.·· 03. I d. ~ 13 Figure 2 At-Gnide Crossing Configuration . . , Ms. Hunter testifies for Staff that she 
oelieves these safety features "are sufficient to modernte, to the extent possible, any danger that 
may exist at the crossing." Indeed,.Ms. Hunter, ·comparing the proposed Centeda.rkway crossing 

· · to an e~g crossing with similar characteriStics and usi.I;t,g the Federal Railroad Administration 
accident predi~tor model to 'determine 'the probability of an acci~ent at the proposed crossing is 
.018701 percent for any one-year p~riod. · . . . · · 

4 Id. at 9:14-,15 (quoting from Order 03 ~ 15 (emphasis added)). The Cities and the Initial Order . 
focus attention on th~ question whether the crossing would result in incremental improvements to 
public. safety by, for example, improvjng fitst responder t:inJ,es in the area. We agree with the 
Initial Order's determination that the incremental increases in public safety the Cities aUege ru;e 
too slight on th~i! own to support their petition, but we also are mindful of tlie Initia.J. Order's 
finding and agreemen~ "with Colll.Dlission St;aff that the petition's proposed advance and aCtive 
warning devices would modeni.te the risks presented by this cr?ssing to the extent possible' at this · 

· site." 
5 Ord~r 03 1 16 (italics added fC?r emphasis). 

6 Bee RCW 34.0.464tl)(a) . . 

7 See RCW 34.05.464(1)(b). 
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The officer reviewing the initial order (including the agency head . . 

reviewing an initial order) is, for the purposes of this chapter, termed 

the reviewing officer. The reviewing officer shall -exercise all the · 

decis~on-mak:ing power that the reviewing officer would have had to 
. decide and enter the final order had the reviewing officer presided ov~r 

the he&i.ng, except "to the extent that the issues subject to review are 

limited by a provision of law or by the reviewing officer upo~ notice to · 
all the parties. In revieyVing findirigs of fact by presiding officers, the 
reviewing officers shall iive due iegardto the presiding officer's 
opportunity to observe the witnesses. 8 

In other words, adrriinistrative review under the AP A is de novo, as noted 41 Order 
03.~ The independent nature of this de novo review is emphasized further in the next 
section ofRCW 34.05.464, which state~ that: "The reviewing officer shall personally 
co_nsider the whole record or such p_ortions otit ~may be cited by the parties."10 

B : D~spite these clear statements of the law gove.T:Uing re~ew, TCRY grbunds its 
Petition with an argu.ment that the Commission is limited in its consider-ation on 
review to.points expressly argued by a party seeking review: 

Order 03, whil~ ·accept:ing all parts of the Initial Order, iJ;ljects for the 
first time in this proce~d.ing the concept of"Broader Public Need'' with 
two comp?nents- economic development and deference to local 
government. The Commission uses these co·ncepts, never argued by the . 
Cities, to sweep aside' the determination of the ALJ who heard the 
evidence and was able to observe the dem~anor and credibility oftlie 
witnesses, allowing the Cities to prevail without ever putting TCRY on 
notice of the arguments that the Commissi~n now uses to impose a . 
sigriificant burden on TCR Y and the publiq by reversing the · 
Initial OrderY · · 

8 RCW 34.05.464{4)." 

9 Order 03 ·119, footnote 14. 
10 RCW 34.05A64(5). 

11 Petition at 10:1-10. This is in apparent reference to ~ 11 in Order 03, where we say: 

We agree that we should evaluate the petition to determine whether a grade- · 
separated crossing is practicable and whether a demonstrated public need for the 
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TCRY, misses several fundamen~ points. Conir~ to ·what TCRY argues, we did 

not accept in Order 03 "~parts of the Initial Order' and, indeed, found it focused too 

· narrowly on the evidence and argument concerning public safety. The . concept of 

broader public need reflects both the Com.inission's overarchlni?,- obligation to exercise 
its jurisdictional dtr!ies in the public interest and, ill the case at hand, to look beyond 
public safety12 to other aspects of public need as demonstrated in the record .of this 

proceeding. The Corn.rnlssion did not "sweep aside" the ALJ' s determination in 
Order· 02; it found the parties' ~guments and the ALJ's analysis too focused o:o. a· 
single issue and, following a revi~w of the :full record, found reasons to '-'enter ~final 
order disposing of the pro~eeding" differently than eli~ th~ ALJ in hi~ ~~al Order. 13 

Finally, the Commission does Q.~t make <~arg;uments''; it makes decisions and these are 
announced througt its orders. At every',stage, parti~s have the right to challenge the 
Coillmission' s dete~ations in its orders, as TCRY has done here in ii;s Petition· for 

Reconsideration. There simply is no issue of''notice" here. TCRYhas not been 

deprived of any process to which it. is due. 

. . . . 

9 ;rn addition to m~g its threshold argument that the Commission erre~ in Order 03 
by taking a broad view of the rec.ord on review, considering facts and policy issues 

. not. addressed in the Initial Order, TCRY argues concerning two subst~tive matters 

salient to the Comri:rission' s decision on review: 1) the benefits to eGonomic 
development that Order 03 weighs as a comp?nen~ o~the public need ~alysis;- 2) our 
policy determination that, while not controlling, 14 s~;me d~ferenc~ sbould be gi~en to 

the Cities' transportation and land use planning goals when the Commis~ion evaluates 

. public need. 

~rossing outweighs the hazards of an at-grade crossing. We agree with most of 
the Initial Order's findings and conclusions on these questions, but we conclude 
that a broader. public need than 1he public safety concerns the parties advocate 
~pports the·pet:ition. · · 

12 This is not to say that we ignore public safety as a factor. We consider specifically, for 
example, that smfi' s support for the propC?sed crossing is predicated largely on Ms. Huilter's 
safety analysis; as discussed above. See supra ~ 7 footnote 3. 

13 See RCW 34.05.464(7) and WAC 480-07-825(9). 

14 The Cities argue the GMA may override our authority under RCW 81.53. The Initial Order 
rules to the contrary and we find no reas.on to address the question further. . See Order 02 ~~ 42-
44. . . . 
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. 10 Much of':fCRY'~ argument related to these matters simply rehashes points made in 
the Initial Order related to public safety. TCRY misleadingly and inc.orrectly argues 
that Order 03 "ov~rturns the Initial Order without finding any issue wi¢. its propriety 
[, amo~ting] to~ wholesale subversion of the adjudicative process.';15 

11 What TCR Y ign,ores is that our Order ori review 'examines the question of public need 
.in terms of economic development as an important factor in addition to public 
safetJ.16 We also consider the evidenc.e in the context of policy considerations not · 
addressed in the Initial Order. Ne we agree with the Initial. Order that th~ public 
safety benefits. demoilstrateq by. the evidence are too ~light on their own to support a · 
determination of public need th~t outweighs ~enmt risk, when. coupled With 
evidence'of eco~ornic development benefits the balance shifts.- In addition, while the 
ALI's ;ole does not nec~ssarily require consi~eration of the broader policy 
implica.t;ions of the. Commission's adjudicative orders, tlJ_e Commissioners' role ­
requires ~s inquiry. Thus, in Order 03 we determined that: 

. . 
In addition to economic benefits, the Commission as a matter of policy 
should_give some deference to the Cities' f!:~portation and land use 
planning goals, as' these are matters of local concern: and Wilhil?- the 
jurisdictional authority of the Cities .... Although Kennewick is not . . 

legally exempt from our jurisdiction, it is consistent with Legislative 
policies implementing Constitutional home rule that the Commission 
give significant weight to the ev_idence concerning the Cities' . 
p~rspective th_at the Center Parkway extension is important to 
transportation planning and economic development in both 
jurisdictions. 11 

15 Petition. for Reco~ideration at 21:11-14. 

16 See Benton Cowtty v. BNSF Railway Company, Docket TR-100572, Order 06, Initial Order 
Granting Benton County's Petition for an At-Grade Railroad CroSsing, Subject to Conditions n 
33-31 (Feb. 15, 2011) ("Considering both the improvement in public safety in the community and 
the greater economic development pro_spects in Benton County that will result from the proposed 
project, the c~minission deternii'n.es that there is a demonstrated public ~eed for the crossing that 
outweighs the hazards inherent in an at-grade configuration.") .. 

17 Order 0311j[25. 
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We thus harmonize the state's Growth Management Ac:t ( GMA) with our Statute 
requiring 9ommission approval of at-grade railroad crossings, except in first-class 
cities such as Richlan~ 18 which are expressly exempt from our jurisdiction.19 

12 TCRY's obje~on .that in thus harmonlzi.ngthe two statutes ''the Commission has 
effectively granted the Cities the unilateral power to construct at-grade cro~sings, · 
while rejecting the argument that approval of this crossing l.s required py statutory 
mandate"' is misplace~ and, indeed, flatly erroneous. Order O:T' s~ply recogn.iz~s that 
the t:;:ommission sh?uld consider-and give some weight to the Cities' transportation 
and urban development pla.nning when evaluating the issue of public. nee~l. 

' \' I 

13 In addition to these argu.:nvn~, TCRY devotes cons~derable portions of its Petition to 
arguments that are at best tangential to the bases for our decision in Order 03. Iu 

-argument filling over sevehpages.ofits twentY-rune page Petition for 
Reconsidera~on, TCRY argues "the Cities are enti:tled to no 'deference'~' because 
conflicting evidence in the record. concerning the potential for increases in train traffic 
over time is the product of"sleight of hand and failure of candor'' by Richlan~ in 
.working with its_ witnesses and presenting its case before the ALJ. We find no 
SuPport in the record for this_ unforturiate assertion. In any event, we do not question 
in Ord~r 03 the rcltial_ b~der's finding that: · 

18 We note in Order. 03 .thatRichl~d's population is greater~ 50,000 arid that of Kennewick 
greater thlm 75,000 .. Both are qualified to -be first-class cities but Kennewick has opted to be a 
code. city· instead. The Trh:~ities metropoHtan a,rea, including Pasco and surrol.inding ;urban and 
suburban areas is' more ·thll.ll250,000. I d. footnote 23. See also I d. footnotes 20-22. 

19 In our order on revie,;., we say that· 

We agree with the Initial Order's determination that the GMA does not relieve 
_ the Coi:nmission from its .statutory obligation to regulate public safety at rail. 

crossings, including the one proposed here. The two Statutes do not confli~t with 
each other and the integrity of both statutes within the overall statutory scheme is 
preserved by reading the GMA together and in harmony with RCW 81.53. The 
Initial Order ends itS discussion of this issue. without consid~ring how this · 
harmony should be achieved iri the context of the facts presented in this case. 
We find it necessary to undertake.this allalys~ on review. 

Id. CJ 1.9 (citing Philippides v. Bemwd, 141 Wn.2d 376, 3S5, 88 P.2d 939 (2004), citing. 
State v. Wright, 84 Wn.2d 645, 650, 529 P .2d453 (1974) ("In ascertaining legislative 
pmpose, ·statutes which stand in pari 1p.ateria are to be read tOgether as constituting~ 
unified whole, to the end that a hanno'nious, total statutory scheme evolves which 
maintains the integrity of the respective statutes.")). 
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The risks of an accide1,1t at the proposed crossing are relatively low 
· considering current and projected train traffic, predicted levels of 
vehicle traffic, and ptaru to install active warning devi~s and other 

safety measures.Z0 

PAGE8 

Moreover, the only discussio~ of"deferen.ce in O~der 03 bears no relation whatsoever · 
to our weighing of the evidence ·concerning tJ:Ie balance be~een claimed 
improvements in public safety and the inherent or demonstrated risk of an accident at 
the proposed crossing. Instead, as discussed above, we determined as a matter of · 
policy that it is appropriate for the Commi.s~ion to give some deference to the Cities' 
transportation and land use_ planning goals when evaluating the question of public 

need. 

· In simple tern;J.S, TCRY's argument in this regard misses the mark by_a wide margin~ . 

14 TCRY .also discusses at length procee~s addressing Kennewick's 2004 and 2005 

petitions for authority to constriJ.ct and at-grade crossing S:t Center Parkway. These 
petitions were consolidated and in 2007\the Commissl.o_n entered an Initial .Order 
denying them?1 

. TCRY's discussion of the 2007 order in its Petition for . 
Reconsideration essentially is a collateral atta.ck on the Initial Order's determinations 
that these earlier proceedings do not bar Kennewick's petition here u.i5.der the doctrine 
of res ju_dicatcfl and do not properly articulate the standard the ConirJ:lission applies in 
cases such as this one.23 We b.B.ve no need to address these points raised by TCRY. 

15 In sum, ~e .find D:otllfug in TCRY' s lengthy Petition .that persuades us to reconsider · 

the Commission's determinations in Order .03, to reopen ~e. record and rehear the 

matter, or to stay the effectivene3~ of the order. We concl~de here that we should 
deny TCRY's jomt Petition for Reconsideration of Final Order, Petition for . 

Rehearing, and Petition for Stay of Order. 

20 Order 02 'if76; Order 03 ~ 35. 

21 City of Kenn~ick v. Union Pacific Railro~d, Docket TR-040664, Order 06 and Docket TR.­
OS0967, Order 02, Initial Order Denying Petition[s) (January 26, 2007). The Initial Order in 
these dockets became final by operation oflaw on February 15, 2007. We note that the , · 
Commission does not consider Initial Orders precedential. · 

. 
22 See Ord~r 02 ~ 37-41. 
23 Id ~58. 
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ORDER 

THE COMMISSION ORDERS: 

16 (1) TCRY's Petitions for Rec,onsideratiori: Rehearing and Stay are deniecl 

17 . (2) . · The CoJ:Il!Ilission retains jurisdiction to enforce the terms of this Order. 

Dat~ at Olympi~ Washington, an~ effective June 24,2014 . . 

WASHINGTON UTIL~ AND TRANSPORTATION COMMISSION 

~;,4/.c/~ 
DAVID W. DANNER, Chairman ·. 

000.647 



310

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

PROOF OF SERVICE 

DOCKET 130499 

I HEREBY CERTIFY That I, as an employee ofthe Washington Utilities and Transportation Conunission at 
Olympia, Washington, have served on 6/24/2014 the parties of record in this proceeding a true copy of the following 
document( s ): 

Order 04 - Denying petition for reconsideration, petition for stay, and petition for rehearing. 

The document(s) was/were mailed to each of the parties of record in this docket. Each envelope was addressed to the 
address shown in the official file, with the required first class postage, and deposited on this date in the United States mail 
in the City of Olympia, County ofThurston. State of W~hington. 

PARTIES OF RECORD AND OTHERS RECEIVING NOTICE 

Mailed to Parties of Record via First Class mail. 

SERVED BY MAIL: 

Wagner, Richard, BNSF Railway Co.', 2454 Occidental AveS, STE, 2D, Seattle, W A, 981.34 

Beaudry, Peter M, City of Kennewick, 210 W. 6th Avenue, Kennewick, WA, 99336 

Johnson, Cindy, City of Richland, PO BOX 190, Richland, WA, 99352-0190 

Cowan, ;r'om A, Cowan Moore Starn & Luke, PO Bo:x 927, Richland, WA, 99352 

Larson, Carolyn, Dunn Carney Allen Higgins and Tongue LLP, 851 SW Sixth Avenue, STE, 1500, Portland, OR, 
97204 

DiJulio, P. Stephen, Foster Pepper & Shefelman PL!--C, 1111 3rd Avenue, STE, 3400, Seattle, WA, 98101-3299 

Ec.ket, Jeremy, Foster Pepper PLLC, 1111 3rd Avenue, s'TE, 3400, Seattle, WA, 98101 

Johnson, Brandon L, Minnick-Hayner, P.S ., 249 West Alder; P.O. Box 1757, Walla Walla, .WA, 99362-0348 

Montgomery, Tom, Montgomery Scarp MacDougall, PLLC, 1218 Third Avenue, STE, 2700, Seattle, WA, 98101 

Endres, Kelsey, Montgomery Scarp MacDougall, PLLC, 1218 Third Avenue, STE, 2700, Seattle, WA, 98101 

Keller, Scott D, Port of Benton, 3100 .George Washington Way, Richla~d, WA, 99352 

Petit, Paul J., Tri-City & Olympia Railroad, P.O. Box I?OO, Richland, WA, 99354 

Peterson, Rhett, Tri-City & Olympia Railroad, P.O. Box 1700, Richland, WA, 99352 

Anderson, Terrel, Union Pacific Railroad Company, 9451 Atkinson St., Roseville, CA, 9574 7 

Fassio, Michael, WUTC, PO Box 40128, Olympia, W A, 98504-0128 

Brown, Sally, WUTC, PO Box 40 128, Olympia, WA, 98504-0128 

NOTIFIED BY E-MAIL: 

Wagner, Richard, BNSF Railway Co., Richard.wagner@bnsf.com 
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Cowal), Tom A, Cowan Moore Starn & Luke, tcowan@cowanmoore.com 

Larson, Carolyn, Dunn Carney Allen Biggins and Tongue LLP, cll@dunn-carney.com 

DiJulio, P. Stephen, Foster Pepper & Shefelman PLLC,-dijup@foster.com 

Johnson, Brandon L, Minnick-Hayner, P.S., bljohnson@myl80.net 

Montgomery, Tom, Montgomery Scarp MacDougall, PLLC, tom@montgomeryscarp.com 

Endres, Kelsey, Montgomer)r Scarp MacDougall, PLLC, kelsey@montgomeryscarp.com 

Petit, Paul J., Tri-City & Olympia Railroad, paulpetit@tcry.com 

Peterson, Rhett, Tri-City & Olympia Railroad, rhettwater@mac.com 

Anderson, Terrel, 'union Pacific Railro-ad Company, taanders@up.com 

Kopta; Gregory, Utilities and Trans portation Conunission, gkopta@utc.wa.gov 

f:assio, Michael-, WUTC, MFassio@utc.wa.gov 

Brown, Sally, WUTC, sbrovm@utc.wa.gov 

Torem, Adam, ato.rem@utn~a·.gov 

Dickson, Alan, ADickson@utc.wa.gov . 

Maxwell, Am"imda, arriaxwell@utc.wa.gov 

Kem, Cathy, ckem@utc.wa.geiv 

· Pratt, David, dpratt@utc.wa.gov 

Holman, Donna, dholman@utc.W!t.gov 

Andrews, Amy, aandrews@utc.wa.gov 

Ingram, Penny, pingram@utc.wa.gov 

Pearson, Rayne, rpearson@utc. wa.gov 

Wallace, Sharon, swallace@utc.wa.gov 

King, Steve, sking@utc. wa.gov 

Leipski, Tina, tleipski@utc.wa.gov 

Paul, Susie, Spaul@utc.wa.gov 

Eckhardt," Gene, geckhard@utc.wa.gov 

Cupp, John, jcupp@t,~tc.wa. gov 
' ' I 

Hunter, Kathy, khunter@utc.wa.gov 

Wyse, Lisa, lwyse@utc.wa.gov . 

Moen, Nancy, runoen@utc.wa.gov 

Curt, Paul,. pcurl@utc. wa.gov 

000649 



312

EXHIBITC 



313

.... 

2 

3 

4 

5 

6 

Hearing Date: December 9, 2014 
Hearing Time: 1 :30 p.m. 

JOSIE DEL IN 
BENTON COUNTY C ERK 

CEC 09 2014 

FILED 

7 SUPERJOR COURT OF WASHINGTON IN AND FOR BENTON COUNTY 

8 TRI~CITY RAILROAD COMPANY, LLC, 
a Washington corporation, 

9 No. 14~2-0 1894-8 

lO 

ll 

Petitioner, 

v. 

STATE OF WASHINGTON, UTILITIES 

ORDER AFFIRMING THE 
WASHINGTON UTILITIES AND 
TRANSPORTATION COMMISSION'S 
ORDERS IN DOCKET TR-130499 

12 AND TRANSPORTATION COMMISSION, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Respondent. 

THIS MATTER came for hearing before this Court on Tri-City and Olympia Railroad's 

petition for review of the Washington Utility and Transportation (WUTC) in Docket TR-130499, 

under the Administrative Procedures Act (Chapter 34.05 RCW). The Court has considered the 

administrative record and files contained therein, including: 

I. The WUTC's Order 03 and 04 in Docket TR-130499, granting the City of 

Kennewick and the City of Richland authority to construct an at-grade crossing at the proposed 

extension of the Center Parkway; 

2. The record of the WUTC's administrative proceedings, including hearing 

transcript, exhibits and testimony, briefing and orders; and 

3. The briefing before this Court. 

In addition to these documents, this Court heard argument of counsel for the parties. The 

Court is fully advised. Based upon the foregoing, the Court concludes: 

ORDER AFFIRMING THE WASHINGTON UTILITIES 
AND TRANSPORTATION COMMISSION'S ORDERS 
IN DOCKETTR-130499- I 

SI40891S.l OR\G\NAL 

fOSTER PEPPER PLlC 
1111 TIIIRD AVENUE. Sum 3400 

SU.TnE, WASIIINGTON 98101-3299 

PUDNE CZ06) 447-4400 PAX (206) 447-9700 
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e 
1, · The WUTC Orders 03 and 04 are supported by substantial evidence. 'fti-Cit) a:ttd-

2 Olympia Railroad was afforded 5dl oppertttllity to contest and rebut the evtdence, and to present 

3 -its OW!l 0Viaencc, befVIe and dwing the Vv'UTC, ana eriefall issues before the WU'fC. PI/) 

4 2. As found by the WUTC, the public need for the Center Parkway Crossing 

5 outweighs any speculative risk. And, the WUTC committed no error of law in its approval of the 

6 Center Parkway Crossing. 

7 3. This Court rejects Tri-City and Olympia's argument regarding RCW 81.53.261. 

8 New issues cannot be raised on appeal. However, that statute has no application in any event to 

9 a proposal for a new crossing. 

10 4. The WUTC decision does not implicate property rights and this APA appeal is 

11 not the forum for consideration of such issues. See in this regard the pending action in Benton 

12 County Cause No. 14-2-01910-3. 

13 IT IS HEREBY ORDERED, as follows : 

14 I. The Washington State Utilities and Transportation Commission's Orders (03 and 

15 04) in Docket TR-130499 are AFFIRMED . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2. Costs are awarded to Respondents consistent with Chapter 34.05 RCW and Court 

Rule. 

DATED this~ ofDecember, 2014, !/ ~ 

\ 71~ : 

ORDER AFFIRMING THE WASHINGTON UTILITIES 
AND TRANSPORTATION COMMISSION 'S ORDERS 
IN DOCKET TR-130499 • 2 

li~OI 9 1 ll 

FOSTER PEPPeR PLLC 
1111 THtRD AVENU<, Sum 3~00 

SEAITl.E, WASHINGTON 98101·3299 

PHONE (206) 447-4400 FA X (206) 447·9700 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PRESENTED BY: 

Lisa Beaton 
Kennewick City Attorney, WSBA #25305 
Heather Kintzley 
Richland City Attorney, WSBA #35520 

P. Stephen DiJulio, WSBA #7139 
Jeremy Eckert, WSBA #42596 
FOSTER PEPPER PLLC 
1111 Third Avenue, Suite 3400 
Seattle, Washington 98101-3299 
Telephone: (206) 447-4400 
Facsimile: (206) 447-9700 
Email: diiup@foster.com 
Email: eckej@foster.com 
Attorneys for the City of Richland and the City of Kennewick 

ORDER AFFIRMING THE WASHINGTON UTILITIES 
AND TRANSPORTATION COMMISSION'S ORDERS 
IN DOCKET TR-130499- 3 

Sl4 0191l.2 

FOSTER PEPPER PLLC 
1111 THIRD AVEN"UE, SUIT6340~ 

SEA TILE, WASHir.IGTON 98101·3299 

PHON"E (206) 447-440{) FAX ( ~06) 447-9700 
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2 

3 

4 

5 

6 

7 
SUPERIOR COURT OF WASHINGTON IN AND FOR BENTON COUNTY 

8 TRI-CITY RAILROAD COMPANY, LLC, 
a Washington limited liability company, 

9 No. 14-2-01910-3 

10 

11 

Plaintiff, 

v. 

THE CITY OF KENNEWICK, a municipal 

DECLARATION OF PETE ROGALSKY 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT OF 
DISMISSAL 

12 corporation of the State ofWashington, located 
in Benton County, Washington; and THE CITY 

13 OF RICHLAND, a municipal corporation of 
the State of Washington, located in Benton 

14 County, Washington, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

COMES NOW Pete Rogalsky, and declares as follows: 

1. 

2. 

3. 

I am of legal age, have personal knowledge of the facts stated herein, and am 

competent to be a witness in this action. 

I am the City of Richland's Public Works Director. I have held this position in 

the City for 10 years. As the Public Works Director, I am responsible for 

overseeing infrastructure and services for (1) transportation and streets, (2) water, 

(3) wastewater; (4) stonnwater, and (5) solid waste. 

I am responsible for the planning and execution of the Center Parkway Crossing 

("Crossing") for the Cities of Richland and of Kennewick (by interlocal 

agreement). 

DECLARATION OF PETE ROGALSKY IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT OF DISMISSAL- 1 

foSTER PEPPEl\ PLLC 
1111 THIRD AV ENUE, SUITE 3400 

s 14llJ47 ~ 

SEATTLE, WASHINGTON 98101·3299 

PHONE (206) 447-4400 FAX (206) 44?·9700 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4. 

5. 

6. 

As the record in this case and before the WUTC shows, Center Parkway currently 

ends at a roundabout to the west of the Columbia Center Mall in Kennewick, as 

identified in the following image: 

. l . e..~r 

I 

/ 

/ ~ i 
; •, J 

I 

The Crossing will extend Center Parkway northward, across both Port of Benton 

tracks, and into the City of Richland, intersecting Tapteal Drive. 

Outing the UTC approval process in Docket TR-130499, the Cities showed that 

the Crossing may be designed to remove the siding, and it can be designed to 

accommodate the siding. The Cities' stipulated that "The Petitioners will 

accommodate the UTC's preferred approach." 1 The Cities also provided the UTC 

with a diagram labeled "Plan and Profile of Crossing that Includes Siding."2 I 

oversaw this response to the UTC. 

UTC Order 03 approved the Crossing. Order 03 included Figure 2 to show the 

crossing configuration. Order 03 includes a footnote to further explain Figure 2: 

1 WUTC TR-130499 at Exhibit 6: Petitioners' Response to UTC Staff and Data Requests Nos. 
2-4 at p. l :21-22, attached as Ex. 1 to this Declaration. 
2 !d. at Exhibit C (labeled pages 001062-63 ), attached as Ex. 1 to this Declaration. 

DECLARATION OF PETE ROGALSKY IN SUPPORT OF MOTION 
FOR SU1Y!MARY JUDGMENT OF DISMISSAL- 2 

'I~:!JH71 

FoSTER PEPPER PLLC 
1111 THIRD AVENUE, SUITE 3400 

5UTil.E, WASHINGTON 98101·3299 

PHONE 1206) 447-4400 FAX (206) 447-9700 
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2 

3 

4 

5 

6 

7 

8 

9 7. 

"This illustration shows the removal of the 1900 foot siding track. However, in 

the face ofTri-City and Olympia Railroad's opposition, Staff's analysis of the site 

and consideration of its proposed safety features assumes that the second track 

remains in operation."3 The Cities acknowledge that the Order approves a 

Crossing over both the main track and the siding track. The Cities stipulated to 

this fact before Judge Spanner during Tri-City and Olympia Railroad Company's 

appeal of the UTC Order. The Cities repeat this stipulation here. The siding track 

will remain. 

[ declare under penalty of perjury under the laws of the State of Washington that 

1 0 the foregoing is true and correct. 

11 EXECUTED at the City of Richland, Washington this j_ day of February, 2015. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ublic Works Director 

3 Final Order Granting Petition for Administrat ive Review, Order 03, Docket TR-130499, p. 6, 
fn. 6 (emphasis added). 

DECLARATION OF PETE ROGALSKY IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT OF DISMISSAL- 3 

SI .. ~JNl ! 

FOSTER PEPPER PLLC 
1111 THIRD AVENUE, Svm3400 

SE~ TILF. WASHINCTOI<I 98101-3299 

PIIONE (206) 447-4400 FAX (2061447-9700 



320

EXHIBIT D-1 



321

. 
'· ~. 

2 

3 

RECEI\IEO 

S(P 2 5 'LG\J 

ATl't' GEN O\V 
\·'IJUTC · 

4 

5 

6 

7 

8 

9 

BEFORE THEW ASIDNGTON 
UTILITIES AND TRANSPORTATION COMMIS.SION 

.CITY OF KENNEWICK AND CITY OF 
10 RICHLAND 

11 Petitioners, 

12 vs. 

13 PORT OF BENTON, TRI-CITY & OL YlvfPIA 
RAILROAD CO:MP ANY, BNSF RAILWAY 

+ COMPANY, AND UNION PACIFIC 
RAILROAD 

15 
Respondents. 

16 

DOCKET TR-13 0499 

PETITIONERS' RESPONSE TO UTC 
. STAFF DATA REQUESTS NOS. 2-4. 

17 PETITIONERS, City of KenneWick and City of Richland, respond to UTC Staff Data 

18 Requests Nos. 2-4. · 

19 Dl:lta Request No. 2. Thank you for providing us with an opportunity to clarify the 
/ 

20 Petitioners' position. The petition before the UTC is for an at-grade crossing at Center Farkv,ray. · 

21 The crossing may be designed to remove the siding, and it can be qesigned to ~ccommodate the . \ . 

22 siding. The Petitioners will accommodate the UJ;'C's preferred approach. 

23 The Petitioners' preferred approach is to remove the siding track as part of the p~oj'ect; 

. 24 making the crossing over only one track. The Petitioners know that rail car interchange with 

· 25 BNSF Railway and Union Pacific Railroad ("UPRR") will not' occur at this location, because the 

~6 City of Richland has agreemecits with both railroads wherein BNSF and UPRR agree to 

PETITIONERS' RESPONSE TO UTC STAFF DATA 
REQUESTS NOS. 2-4- 1 

FOSTER PEPPER PLLC 
1111 THIRD AVHIU<, SUITE 3400 

S EATTLE, WASl UNGTON 96101-3299 
PHOI<E (106) q47-4400 FAX (206) 447-9700 

S1J2c; JE7.1 00 056 
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permanently cease interchange at this location. The agreements are avaiJ.able in Petitioners' 

· 2 response to TCRY's first data request. 

3 TCRY has refused t~ engage in any design consultation with Petitioners on the Center 

4 Parkway Crossing. · As a result, the Petitioners and TCRY have been unable to develop an 

5 agreed-upon solution to the siding track. Based upon TCRY's data, the removal of the siding 

6 will likely not impact TCRY's use of the line at the crossing. TCRY has yet to submit any 

7· qua.tJ.tifiable inform~tion to UTC or Petitioners regarding its use of the siding. In addition, 

8 TCRY's car numbers crossing the intersection are 2,.060 cars in 2011 and 1,999 cars in 2012. 
. . 

9 Although a new ~ol4-storage facility is scheduled to begin op~ration, which may ~arm TCR Y' s 

10 projected growth, TCRY has not provided any data to demoJ;J.Strate how it can sustain a 20% : 

11 ci.nnual rate of growth. We note that TCRY's own data demonstrate that TCRY's track usag~ 

12 decreased over 'three percent (3%) from 2011 to 2012, the only two years of complete data 

13 provided by TCRY. 

· · As backiround, the siding track was formerly used for the interchange of rail cars 

15 between BNSF and TCRY. But this siding use is no longer the case, as stated in Kevin Jeffers' . 

16 pre-filed t~stimony. The use of the siding today is infrequent The only practical use of the· 

17 siding track is for long-term storage of rail cars not required by a shipper, or to store on-track 

18 equipment and rail cars lised for track maintenance, or to hoid railcars that are found to be 

{9 defective by a train crew (aka bad-ordered) while en route. Kevin Jeffers did .not observe any 

20 rail cars in the siding'when visiting the area in August 2012, December 2012, and April2013 . 

21 The best outcome for this project is to eliminate the siding at the crossing location and 

22 mitigate the los~ of this siding feature in one of several ways: 

23 1. Remove the existing switch east of the crossing ~d the length of the track 

24 between the switch and the crossing, and :reinstall this equipment elsewhere on the Port of 

25 Benton track as directed by UTC; 

?.6 

PETITIO~RS' RESPONSE TO UTC STAFF DATA 
REQUESTS N OS. 2-4 - 2 . 

smm1.1 

F OSTER P EPPER PLlC 
1111 THIJU> A VENU!;, Sum 3400 

SEATTI.E. WASHINGTON ~810 1·3 2.9 ~ 

PHoNE (206) 447-4400 FAX (Z06) 447-9700 

00 057 
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2. Relocate the swj.tch existing east ofthe crossing and the track between the 

2 crossing and the switch to a location west of the proposed ~rossing; or 

-3 3. Remove the switch and track east of the crossing and distribute the materials as· 

4 ~ecfed by UTC. · 

5 Alternatively, the crossing could be constructed oyer both existing tracks, relying on the 

6 proposed safety measur~s to protect the crossing, ongoing railroad operations, and the public. 

7 .· Data Request No. 3. The ~equested data is attached in Exhibit A and Exhibit B. In · 

8 additiOI~ to the danger o"f pedestrian-to-v~hicle crashes, it is important to note the unnecessary 

9 vehiCle-to-pedestrian interactions that occur as a result of some ruivers using the Columbia Mall 

10 roads to connect between Gage Boulevard and Columbia C~nter B?ulevard. There are drivers 

11 ~ho woul.d otherwise use the Center P_ark:way connection if it were available. . 
. -

12 Data Request No.4. The City of~chland proposed to 9liminate the southernmost track 

13 (aka the sic!.4J.g track). This proposal is set forth in the petition and is depic~e~ in the design plans 

submitted with the petition. ,However, as idei:rtified in Data Request No.2, above, the Petitioners 

15 alternatively propose to include the ~iding if the UT~ determine!'! that ~e siding should not be 

16 removed. Petitioners attach a plan and profile of the .propose--d crossing with the track and the 

17 siding, in Exhibit C. 

18 Between September 12 anti 24, 2013, the following individuals assisted in preparing 

19 Petitioners' response to UTC's datareq1_1ests: 

20 . 

21 

22 

23 

24 

25 

For Data Request No.2: 

For Data Request No.3: 

Pete Rogalsky, City.ofRichland, Public Works DireCtor, 

(509) 942-7558; . 

Ke$ Jeffers, P.E., David Evans and Associates, Senior · 

Project. Manager, (253) 250-0674. 

john Deskins, P.E.; PTOE, City ofK~nnewick, Tnif.fic 

·Engineer, (509) 585-4400 

PETITIONERS' RESPONSE TO UTC STAFF DATA 
REQUESTS NOS. 2-4 -3 

FOSTI'.ll PEPP!ill PLLC 
ll11 'DUR D A VENUE,. SUITE 3~00 

S~TTLI'. WASHIN{;J"ON 98101-32.99 

PHONE {206) U7-4~00 FAX (106) « 7-!.1700 

51l24J87.1 
01058 
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2 

3 For Data Request No 4: 

Alisha Piper, City of Kennewick, Traffic Technician, (509) 

585-4342. 

Pete Rogalsky, City of Richland, Public Works Director, 

4 (509) 942-7558; 

5 Kevii:J. Jeffers, P ,E.~ David Evans and Associates, Senior 

6 Project Manag~r, (253) 250-0674. 

7 DATED TillS 25th day of September, 2o'13 

8 

9 

10 

p 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P. Steph~n 
Jeremy E rt, WSBA # 42596 
Attorney, for City of Richland and City of Kennewick 

PETITIONERS.' RESPONSE TO UTC STAFF DATA 
REQUESTS NOS. 2-4- 4 

S13HJS7.1 

FosTER PEPPE.Il PLLC 
1111 THIRD A VENIJf, 5urTE 3400 

SEATnF, WASHmCTON 98101-32.99 

l'HOI<I! {206) 447-4400 FAX {206) 441-9700 

0 fOS9 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I have this. day served this document upon all parties of record in th.is 

3 procee_ding in the manner indicated, to the parties identified below: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

TomA. Cowan 
Cowan Moore Starn & Luke 
P.O. Box 927 
Richland WA 99352 
tcowanf$cowanmoore. com 

Paul J. Petit 
Geij.eral Colinsel 
P.O. Box 1700 
Richland WA 99352 
By US. Mail · 

_ paulpetit@Jcry. com 

Brandon L: Johnson 
Minnick-Hayiler, P.S. 
249 West Alder 
P.O. Box 1757 . . 
Walla Walla ·wA 99362 
bljohnson@mvlBO:net 

Richard Wagner 
Manager Public Projects 

. BNSF Railway_ 
2454 Occidental Ave. S.; Ste. 2D 
Seattle W A 98134 
richarmvagner@,bnsCcom · 

Terrell A. Anderson 
Manager, Industry & Public Projects 
Union Pacific Railroad Co. 
9451 Atkinson St. 
Roseville CA 95747 
taanders@up. com . 

Scott D. keller 
Port of Benton 
3100 George Washington Way 

' Richland WA 99354 . 
keller:@portofbenton.com 

Rhett Peterson 
Tri-City & Olympia R.a.i.lroad' Co. -
P.O. Box 1700 
Richland, WA 99352 
By U.S. Mail 
Rheitwater@mac. com 

Tom Montgomery 
Kelsey Endres ' 
Montgomery Scarp, PLLC 
1218 Third Ave., Ste. 2700 
Seattle WA 9'8101 
tom@montgomeryscarp.com 
Kelsev@montgomeryscarp. com 

Carolyn.Larson 
Dunn C!iffiey Allen Higgins and 
TongueLLP 
851 SW Sixth Ave., Ste. 1500 
Portland OR 97204 
cll@dunn-carney. com 

Steven W. Smith 
Assistant Attorney Ge.(leral 
1400 S. EveJgreen Park Dr. S.W. 
P.O.]?ox 40128 
Olympia WA 98504-0128 
By,US. Mail . 
ssmith@utc. wa.gov 

PETITIONERS' RESPONSE TO UTC STAFF DATA. FOSTER PEPPER PLLC 
llll THmD A 1imuF,. SUITE 34 00 

S EATI"U,. WASfUNGTON 98101·329.9 

PH~NE (206) 447-4400 l1AX (206) 4.47':9700 

REQUESTS NOS. 2-4 - 5 . 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A 

15 

16 

17 

18 

19 

20 . 

21 

22 

23 

24 

25 

'16 

A courtesy copy was also delivered to: 

AdamE. Torem 
Administrative Law Judge 
c/o Steven W. Smith. . 
Assistant Attorney General 
1400 S: Evergreen Park Dr. S.W. 
P.O. Box 40128 
Olympia WA 98504-0128 
By US. Mail 
atorem@utc. wa. gov 

DATED this 25th day of September 2013, at Seattle, Washington. 

!eLL~'%-~ 
Helen M. Stubbert 

PETITIONERS' RESPONSE TO UTC STAFF DATA 
REQUESTS NOS . 2-4 - 6 

51ll0!7.1 

FOSTER PEPPER PLLC 
Ull THIRD A V£NUF.,. Sum 3400 . 

SEA.TTIE, WASHINGTON 98101·32.99 

l'HO.NE (206) «.7-44-00 FAX (206) 447-9700 0 l.06j_ 
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EXIDBITC 

PLAN AND PROFILE OF CROSSING THAT INCLUDES SIDING 

·, 

PETIDONERS' RESPONSE TO UTC STAFF DATA 
REQUBSTS NOS. 2-4- 9. . 

5 1 l2~JI7.1 

FOSTJ;R PEP.PERPLLC 
llll nm.n AVEN111', sum ~oo 

SEATIU,. WA.SHINCTOH 98Wi-3299 
PHONE (206) W-«OO PAX (206) 447-9700 001062 
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MAUMEE & WESTERN RAILROAD CORPORATION AND ... , 2004 WL 395635 (2004) 

KcyCite Yellow Flag- Negative Treatment 

Declined to Extend by Fort Bend County v. Burlington i':orthom untl Sunto Fe Ry . Co., Tcx.App.-Hous. (14 Dist.), June 21,2007 

2004 WL 395835 (S.T.B.) 

SURFACE TRANSPORTATION BOARD (S .T.B.) 

MAUMEE & WESTERN RAILROAD CORPORATION AND RMW 

VENTURES, LLC--PETITION FOR DECLARATORY ORDER 

Decided: March 2, 2004 

Service Date: March 3, 2004 

SURFACE TRANSPORTATfON BOARD DECISION 

STB Finance Docket No. 34354 

* 1 By the Board, David M. Konschnik, Director, Office of Proceedings. 

By a petition filed on May 6, 2003, Maurrree & Western Railroad Corporation (Maumee) and RMW Ventures, LLC (RMW) 
(collectively, petitioners) jointly seek the institution of a declaratory order proceeding to determine whether local condemnation 
proceedings by the City of Napoleon, OH (City), to acquire an casement for a road crossing over and subsurface utilities under 
an 8,000 sq. fl. parcel of main line right-of-way, which is owned by RMW and operated by Maumee, are preempted by 49 

U.S.C. I 050 l(b) . 1 On May 23 , 2003, the City filed a reply. On June 9, 2063, petitioners filed a motion for a procedural order, 
and, on June 23, 2003, the City replied. For the reasons discussed below, petitioners' request for institution of a declaratory 
order proceeding will be denied. 

BACKGROUND 

Petitioners own and operate approximately 51 miles of rail line from Liberty Center, OH, to Woodburn, IN, running through 
the City (the line). The City desires to construct a 1:\vo-Iane public street to connect a planned industrial park with the City. 
By resolution, the City authorized the acquisition of an casement over RMW's property so that it may construct a public at­
grade crossing over the line. After the parties failed to reach an agreement concerning the at-grade crossing, the City, on May 
16, 2003, petitioned the Common Pleas Court of Henry County, OH (the Ohio court), to acquire an easement over the line by 
eminent domain pursuant to Ohio statute. Petitioners sought to hove the court proceeding removed to the United States District 
Court for the Northern District of Ohio (Western Division) . Neither the Ohio court nor the Federal court has, to date, sought 
the Board's opinion regarding this matter. 

DISCUSSION AND CONCLUSIONS 

The Board has discretionary authority under 5 U.S. C. 554(e) and 49 U.S.C. 721 to issue a declaratory order to eliminate a 
controversy or remove uncertainty. Here, however, there is no need for the Board to institule a proceeding. 

The Federal preemption provision contained in 49 U.S.C. 1050 I (b), as broadened by the ICC Termination Act of 1995, Pub. L. 
No . 104-88, 109 Stat. 803 (1995) , protects railroad operations that are subject to the Board's jurisdiction from slate or local laws 
or regulalions that would prevent or unreasonab ly interfere with those operations. fu± Citv of Au bum v. STB, 154 F. 3d 1025. 

1029-31 (9Jh Cir. 1998), cet1. denied, 527 U.S . I 022 (1999). But th is broad Federal preemption does not completely remove 
any ability of state or local authorities to take action that affects railroad property. To the contrary, state and local regulation 
is permissible where it does not interfere with interstate rail operations, and localities retain certain police powers to protect 
public health and safety. fu± Joint Petition for Declaratory Order - Boston and Majnc Corvorution und Town of Ayer MA. 

V..'i'·;t l:;•:-, Nex t © 201 !:> Htu rnson l~eul<:: I "S . i'J CJ claim to original U.S . Govern ment Wo1l<s. 



331

MAUMEE & WESTERN RAILROAD CORPORATION AND ... ,2004 WL 395835 (2004) 

STB Finance Docket No. 33971, slip op. nt 9 (STB served Moy I , 2001 ). Thus, acquisition of an easement by eminent domain 
to pem1it a crossing of railroad track ,in connection with construction of a new public street would not implicate the Federal 
preemption of 49 U.S.C. 10501(b) unless it would prevent or unreasonably interfere with railroad operations. 

*2 Maumee's primary argument here is that section 10501 (b) would preempt any exercise of state eminent domain power with 
respect to railroad property, but this interpretation is overbroad. Courts have held that Federai preemption can shield railroad 
property from state eminent domain law, but these holdings have been in situations where the effect of the eminent domain 
law would have been to prevent or unreasonably interfere with railroad operations. See, u. Wisconsin Central Lfd. v. City of 
jyi.J!IQhfield, 160 F. Supp.2d 1009 (W.D. Wis. 2000) (state eminent domain action preempted where passing track necessary to 
railroad's operations would have been eliminated); .Qakota, MinnesotH & Eastern R.R. v. South Dakot~, 236 F. Supp.2d 989 (D. 
S.D. 2002) (recently added sections of state's eminent domain law that would have unreasonably interfered with future railroad 
operations preempted). But neither the court cases, nor the Board's precedent, suggest a blanket rule that .!!!!X eminent domain 
act ion against railroad property is impermissible. Rather, routine, non-conflicting uses, such as non-exclusive easements for at­
grade road crossings, wire crossings, sewer crossings, etc., are not preempted so long as they would not impede rail operations 
or pose undue safety risks. 

These crossing cases are typically resolved in state courts. When federal preemption issues are raised they may be removed 
to federal court. In either case, courts can, and regularly do (sometimes with input from the Board through referral), make 
determinations as to whether proposed eminent domain actions would impermissibly interfere with railroad operations. The 
concerns that Maumee has raised here are generalized and of the type that the courts are well-suited to address. Should the court 
request Board assistance in assessing those issues, the Board remains available. [n the meantime, however, Board involvement 
does not appear to be necessary or appropriate. 

Accordingly, peti tioners' request for institution of a declaratory order proceeding will be denied. 

This action will not significantly affect either the quality of the human environment or the conservation of energy resources. 

It is ordered: 

1. Petitioners' request for a proceeding is denied. 

2. This decision is effective on the date of service. 

Vernon A. Williams 

Secretary 

Y.'ootnotes 
Petitioners filed a similar petition wiUt the Board on October 21, 2002, but, upon the request of petitioners, the proceeding was 

discontinued in a decision served on December 5, 2002. 

2004 WL 395835 (S.T.B.) 

""rl uf Durumcul "!,, 2015 Thomson Reuters. No d aim lo origina l U.S. GO\'Crtl ntl'll l \Vorks. 

'v\',:o~ti ;~·:JNext' © 20'1!:i 'ti·Jornson 1-{euters . No claim to 01iginnl U.S. Government Works. 
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2 

3 

4 

s 

6 

7 SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON 

8 TRI-CITY RAILROAD COMPANY, LLC, 
a Washington limited liability company, 

9 No. 14-2-01910-3 

10 

11 
v. 

Petitioners, 

11-IE CITY OF KENNEWICK, a municipal 
12 corporation of the State of Washington, located 

in Benton County, Washington; THE CITY OF 
13 RICHLAND, a municipal corporation of the 

State of Washington, located in Benton Cow1ty, 
14 Washington, 

15 Respondents. 

16 

ORDER GRANTING CITIES' MOTION 
FORSU~ARYJUDGMENTOF 
DISMISSAL [PROPOSED] 

17 

18 

19 

THIS MATTER came for hearing before this Cowi on Tri-City Railroad Company's 

("TCRY's") First Amended Complaint for Declaratory and Injunctive Relief. The Court has 

20 

21 

22 

23 

24 

25 

26 

considered the record and files contained therein, including: 

Sub. No. 

1. TCRY's Amended Complaint; 11 

2. The Cities' Answer; 

3. The Cities' Motion for Summary Judgment of Dismissal 
(and Exhibits); 

4. 

5. 

TCR Y Response; 

City Reply; and 

ORDER GRANTING CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DISM1SSAL [PROPOSED] - I 

51424566. 1 

FOSTER P EPPER PLLC 
1111 Tlim o A VJ:N U~, SUITE 3400 

5 EA1Tl.E, W ASHINGTON 98101·3299 

PHONE (206) 447·4 400 PAX (206) 447·9700 
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6. The Court takes notice of Benton County File No. 14-2-07894-8. 

2 The Court is fully advised. Based upon the foregoing, the Court concludes: 

3 

4 

1. 

2. 

There are no genuine issues of material fact. See WUTC Docket No. TR-130499; 

The Surface Transportation Board does not have jurisdiction over the Cities 

5 Crossing as approved by the WUTC; 

6 3. The Cities are entitled to judgment as a matter of law. 

7 IT IS HEREBY ORDERED, as follows: 

8 1. The Cities' motion for summary judgment of dismissal in this matter is granted, 

9 and this case is dismissed. 

10 2. Costs are awarded to Respondents consistent with Court Rule. 

11 DATED this __ day of February, 2015. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PRESENTED BY: 

Lisa Beaton 
Kennewick City Attorney, WSBA #25305 
Heather Kintzley 
Richland City Attorney, WSBA #35520 

P. Stephen DiJulio, WSBA #7139 
Jeremy Eckert, WSBA #42596 
FOSTER PEPPER PLLC 
1111 Third A venue, Suite 3400 
Seattle, Washington 98101-3299 
Telephone: (206) 44 7-4400 
Facsimile: (206) 447-9700 
Email: dijup@foster.com 
Email: eckej@foster.com 

Judge 

Attorneys for the City of Richland and the City of Kennewick 

ORDER GRANTTNG CITIES' MOTION FOR SUMMARY 
JUDGMENT OF DISMISSAL [PROPOSED] - 2 

51424566 I 

FosrEI\ PEPPER PLLC 
1111 THIRD AVENUE, SUITE 3400 

SEATTLE, WASHINGTON 98101·3299 

PHONE (206) 447-4400 FAX (206) 447-9700 
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CITY OF RIC HlAND 
PUBLIC WORKS DEPARTMENT 

840 Northgate Dri_ve 
P.O. Box 190 MS-26 

Telephone (509) 942-7500 
Fax (509) 942-7468 

i iiiiiiiiiiiiiiiiiiiiiiiPiolisolxil
19i0

I·IRI'ci HI LAiiNioi,wliAI
9I93i5l21·1ciLIR'iciHiLAI Nioi.lwiAI.ul sliiiii •Richland 

9(a4k17<i-rr-

February 10,2015 

Mr. Scott Keller, Executive Director 
Port of Benton 
3250 Port of Benton Boulevard 
Richland, WA 99354 

RE: CENTER PARKWAY EXTENSION RIGHT-OF-WAY 
RIGHT-OF-WAY PLAN SHEET 2 OF 2 
PARCEL NO.6 

Dear Mr. Keller: 

The City of Richland and City of Kennewick, acting by and through the Richland Public Works 
Department, plan to proceed with the above-titled public project. As a part of the project, the Cities 
need to purchase an easement over your property identified on the "Right-of-Way Plan" by the "parcel 
number'' listed above. The bearer of this letter is the City's acquisition specialist assigned to complete 
this transaction. A copy of the Right-of-Way Plan is attached. 

Your property has been examined by qualified appraisers and appraisal reviewers who have carefully 
consider~d all the elements which contribute to the market value of your property. By law, they must 
disregard any general increase or decrease in value caused by the project itself. The appraisal 
prepared for this transaction used the accepted "across the fence" methodology in determining the value 
of the easement necessary for the project. Based upon the market value estimated for your property, 
the Cities' offer is $38,500. 

RIGHT OF WAY EASEMENT 

$38,500 

Closing of our transaction and payment for your property will be made pursuant to the terms of a Purchase 
and Sale Agreement approved by the Richland City Council. The specific terms of the Purchase and Sale 
agreement will be negotiated between you and Mr. Pete Rogalsky, the undersigned. Attached you '«ill 
find a draft copy of a Purchase and Sale Agreement and Right of Way Easement Deed. Mr. Rogalsky 
will be available to discuss your questions and concerns regarding its terms. 

You may wish to employ professional services to evaluate the City's offer. If you do so, we suggest you 
employ well-qualified evaluators so the resulting evaluation report will be useful to you in deciding whether 
to accept the Cities' offer. The City of Richland will reimburse up to $750 of your evaluation costs upon 
submission of the bill or paid receipt. 
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Scott Keller 
February 10, 2015 

Page 2 

If you decide to reject the offer, the Cities, acting in the public interest, will use the right of eminent domain 
to acquire your property for public use. In conformity with the Washington State Constitution and laws, 
the Cities will take such action, including the filing of a condemnation suit to obtain a "Court Order of Public 
Use and Necessity" and a trial will be arranged to determine the just compensation to be paid for the 
property. 

The Internal Revenue Service (IRS) requires the City obtain your correct taxpayer identification number 
(TIN) or social security number (SSN) to report income paid to you as a result of this real estate 
transaction. You will be required to complete the attached IRS Form W-9 and provide said form at closing. 

If you have personal property presently located on the property being acquired by the Cities that needs to 
be moved, the City of Richland will reimburse you for the cost of moving it through the Relocation 
Assistance program. 

The Cities have attempted by this letter to provide a concise statement of our offer and summary of your 
rights. We hope the information will assist you in reaching a decision. Please feel free to direct any 
questions you may have to me. Once you have reviewed the documents, I will contact you to set up a 
time to sign and notarize the purchase and sale agreement. I can be reached at (509) 942-7500 and at 
the progalsky@ci.richland.wa.us. 

Thank you. 

Sty·~ 

Enclosures: Right of Way Plan 
Right of Way Acquisition Agreement 
Right of Way Easement Deed 
Release of Lease 
W-9 Form 
Real Estate Acquisition Brochure 

c: Mr. Randolph Peterson, Tri-City Railroad 
Cary Roe, City of Kennewick 
File 

Receipt of this letter is hereby acknowledged. I understand that this acknowledgement does not signify 
my acceptance or rejection of this offer. Please return the attached copy of this letter signed in the 
attached envelope. 

Signature Date 
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INTRODUCTION 

Government programs designed to benefit the public 
as a whole often result in acquisition of private property 
and , sometimes, in the displacement of people from their 
residences, businesses or farms. Acquisition of this kind has 
long been recognized as a right of government and is known 
as the power of eminent domain. The Fifth Amendment of 
the Constitution states that private property shall not be 
taken for public use without just compensation. 

L.. _ ___ _ _ 
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The acquisition itself does not need to be federally-funded 
for the rules to apply. If Federal funds are used in any phase 
of the program or project, the rules of the Uniform Act apply. 
The rules encourage acquiring agencies to negotiate with 
property owners in a prompt and amicable manner so that 
litigation can be avoided. 

To provide uniform and equitable treatment for persons 
whpse property is acquired for public use, Congress passed 
the Uniform Relocation Assist'~mce anci Reai Property .. . .. . 

, •. ~) --·-· --.. L. 

This brochure explains your rights as an owner of real 
property to be acquired for a federally-funded program or 
project. The requirements for relocation -assistance are 
explained in a brochure entitled Relocation, Your Rights 
and Benefits as a Displaced Person under the Federal 
Relocation Assistance Program. 

Acqu isition Policies Act of 1970, and amended it in 1987. 
This law, called the Uniform Act, is the foundation for the 
information discussed in this brochure. 

Revised rules for the Uniform Act were published in the 
Federal Register on January 4, 2005. The rules are .r~printecj 
each .year in the Code of Federal Regulations (CFR), 
Title 49, Part 24. All Federal ; State and local government. 
agencies, as well as others receiving Federal financial 
assistance for public progrC\ms and projects, that require 
the acquisition of real property; must comply with th~ 
policies ana provisions set forth in the Uniform Act and the 
regulation. 

2 

I 
I Acquisition and relocation information can be found on 

the Federal Highway Administration Offic.e of Real Estate 
Services website: www.fhwa.dot.gov/realestate 

The agency responsible for the federally-funded program or 
project in your area will have specific information regarding 
your acquisition . Please contact the sponsoring agency to 
receive answers to your specific questions. 

3 
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IMPORTANT TERMS USED IN THIS 
BROCHURE 

Acquisition 
Acquisition · isih e-p rocess··of·acq u i ri ng~real-property ·( real '---'-=~-=-"'" -"" .• "7-::;--; ----''-­

estate) or some interest therein. 

Agency 
An agency can be a government organization (Federal, 
State, or local), a non-government organization (such as a 
utility company), or a private person using Federal financial 
assistance for a program or project that acquires real 
property or displaces a person. 

Appraisal 
An appraisal is a written statement independently and 
impartially prepared by a qualified appraiser setting forth an 
opinion of defined value of an adequately described property 
as of a specific date, supported by the presentation and 
analysis of relevant market information. 

Condemnation 
Condemnation is the legal process of acquiring private 
property for public use or purpose through the agency's 
power of eminent domain. Condemnation is usually not used 
until all attempts to reach a mutually satisfactory agreement 
through negotiations have failed. An ager}cy then goes to 
court to acquire the needed property. 

Easement 
In general, an easement is the right of one person to use all 
or part of the property of another person for some specific 
purpose. Easements can be permanent or temporary (i.e., 

4 
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limited to a stated period of time). The term may be used 
to describe either the right itself or the document conferring 
the right. Examples are: permanent easement for utilities, 

· permanent easement for perpetual maintenance of drainage 
___ _,;=-"~' ·· . structures, and temporary easement to allow reconstruction 

of a driveway during construction. 

Eminent Domain 
Eminent domain is the right of government to take private 
property for public use. In the U.S. , just compensation must 
be paid for private property acquired for federally-funded 
programs or projects. 

Fair Market Value 
Fair market value is market value that has been adjusted to 
reflect constitutional and other legal requirements for public 
acquisition. 

Interest 
An interest is a right, title, or legal share in something. 
People who share in the ownership of real property have an 
interest in the property. 

Just Compensation 
Just compensation is the price an agency must pay to 
acquire real property. An agency official must make the 
estimate of just compensation to be offered to you for the 
property needed. That amount may not be. less than the 
amount established in the approved appraisal report as the 
fair market value for your property. If you and the agency -
cannot agree on the amount of just compensation to be 

5 
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paid for the property needed, and it becomes necessary for 
the agency to use the condemnation process, the amount 
determined by the court will be the just compensation for 
your property. 

i 

Program or Project 
A program or project is any activity or series of activities 
undertaken by an agency where Federal financial assistance 
is used in any phase of the activity. 

Lien 
... · .. -::..:.. :.~·--:.. . .:. .. :-....;:'~--~----; --···- ·~·--=-"'·~·;.;..::...~:. 

Waiver Valu<1tion 
A lien is a charge against a property in which the property is 
the security for payment of a debt. A mortgage is a lien. So 
are taxes. Customarily, liens must be paid in full when the 
property is sold. 

Market Value 
Market value is the sale price that a willing and informed 
seller and a willing and informed buyer agree to for a 
particular property. 

Negotiation 
Negotiation is the process used by an agency to reach an 
amicable agreement with a property owner for the acquisition 
of needed .property. An offer is made for the purchase of 
property in person , or by mail, and the offer is discussed with 
the owner. 

Person 
A person is an individual, partnership, corporation, or 
association . · 

Personal Property 
In general, personal property is property that can be moved. 
It is not permanently attached to, or a. part of, the real 
property. Personal property is not to be included and valued 
in the appraisal of real property. 

6 
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The term waiver valuation means an administrative process 
for estimating fair market value for relatively low-value, non­
complex acquisitions. A waiver value~tion is prepared in lieu 
of an appraisal. 

PROPERTY APPRAISAL 

·---- ;----- --· ..... ·: 

An agency determines 
what specific property 
needs to be acquired for a 
public program or project 
after the project has been 
planned and government 
requirements have been 
met. 

If your property, or a portion of it, needs to be acquired, you, 
the property owner, will be notified as soon as possible of 
(1) the agency's interest in acquiring your property, (2) the 
agency's obligation to secure any necessary appraisals, and· 
(3) any other useful information. · 

When an agency begins the acquisition process, the first 
personal cbntact with you, the property owner, should be no 
later than during the appraisal of the property. 

7 
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An appraiser will 1 This is your opportunity 
contact you to make an 1 ;. to tell the appraiser about 
appointment to inspect ! anything relevant to your 
your property. The • i . . property, including other 

:.c...appraiser.is responsible-~~"~--=+------'' -·----:·~=·• ~ ·properties in your area that 
for determining the initial ! I · have recently sold. 
fair market value of the ! The appraiser will inspect 
property. The agency will · your property and note its 
have a review appraiser physical characteristics. He 
study and recommend ; or she will review sales of properties similar to yours in order 

approval of the appraisal report used to establish the just ' to compare the facts of those sales with the facts about your 
compensation to be offered to you for the property needed. property. The appraiser will analyze all elements that affect 

You, or a representative that you designate, will be invited to ·: 
accompany the appraiser when the appraiser inspects your 
property. You can point out any unusual or hidden features of 
the property that the appraiser could overlook. At this time, 
you should advise the appraiser if any of these conditions 
exist: 

There are other persons who have ownership or 
interest in the property. 

There are tenants on the property. 

Items of real or personal property that belong to 
someone else are located on your property. 

The presence of hazardous material, underground 
storage or utilities. 

8 

value. 

I 

... ~ - · · · · · -·· ··--· .. 

The appraiser must consider normal depreciation and 
physical deterioration that has taken place. By law, the 
appraiser must disregard the influence of the future public 
project on the value of the property. This requirement may 
be partially responsible for any difference in the fair market 
value and market value of your property. 

The appraisal report will describe your property and the 
agency will determine a value based on the condition of the 
property on the day that the appraiser last inspected it, as 
compared with other similar properties that have sold. 

9 
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Once the appraisal of fair market value 
is complete, a review appraiser from 
the agency.will:.[ev.iew.the_rep.or:Lto" ''-'--' -· _ 
ensure that all applicable appraisal 
standards arid requirements are met. 
When they are, the review appraiser 
wi ll give the agency the approved 
appraisal to use in determining the 
amount of just compensation to be 
offered for your real property. This amount will never be 
less than the fair market value established by the approved 
appraisal. 

If the agency is only acquiring a part of your property, there 
may be damages or benefits to your remaining property. Any 
allowable damages or benefits will be reflected in the just 
compensation amount. The agency will prepare a written 
offer of just compensation for you when negotiations begin. 

Buildings, Structures and Improvements 

Sometimes buildings, structures, or other improvements 
are located on the property to be acquired. If they are real 
property, the agency must offer to acquire at least an equal 
interest in them if they must be removed or if the agency 
determines that the improvements will be adversely affected 
by the public program or project. 

An improvement will be valued as real property regardless of 
who owns it. 

10 
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Tenant-Owned Buildings, Structures and Improvements 

Sometimes tenants lease real property and build or add 
improvements for their use. Frequently, they have the right 
or obligation to remove the improvements at the expiration 
of the lease term. If, under State law, the improvements are · 
considered to be real property, the agency must make an 
offer to the tenants to acquire these improvements as real 
property. 

In order to be paid for these improvements, the tenant-owner 
must assign, transfer, and release to the agency all right, 
title, and interest in the improvements. Also, the owner of the 
real property on which the improvements are located must 
disclaim all interest in the improvements, 

For an improvement, just compensation ·is the amount that 
the improvement contributes to the fair market value of the 
whole property, or its value for removal from the property 
(salvage value), whichever amount is greater_ 

A tenant-owner can reject payment for the tenant-owned 
improvements and obtain payment for his or her property 
interests in accordance with other applicable laws. The 
agency cannot pay for tenant-owned improvements if 
such payment would result in the duplication of any other 
compensation otherwise authorized by law_ 

If improvements are considered personal property under 
State law, the tenant-owner may be reim.bursed for moving 
them under the relocation assistance provision_ 

11 
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The agency will personally contact the tenant-owners of 
improvements to explain the procedures to be followed. Any 
payments must be in accordance with Federal rules and 
applicable State laws. 

THE WRITTEN OFFER 

EXCEPTIONS TO THE APPRAISAL 
REQUIREMENT 

.. "•~c·""''' ' ' ' ' ''" . l·--' 
After the agency 
approves the just 
compensation offer 
they will begin 
negotiations with you 
or your designated 
representative by 
delivering the written The Uniform Act requires that all real property to be ·acquired 

must be appraised, but it also authorizes waiving that 
requirement for low value acquisitions. 

Regulations provide that the appraisal may be waived: 

If you elect to donate the property and release the 
agency from the obligation of performing an appraisal, 
or 

If the agency believes the acquisition of your property 
is uncomplicated and a review of available data · 
supports a fair market value likely to be $10,000 or 
less, the agency may prepare a waiver valuation, 
rather than an appraisal, to estimate your fair market 
value. 

If the agency believes the acquisition of your property is 
uncomplicated and a review of available data supports a fair 
market value likely to be over $10,000 but less than $25,000, 
the agency may prepare a waiver valuation rather than an 
appraisal to estimate your fair market value, however, if 
you elect to have the agency appraise your property, an 
appraisal will obtained. 

12 
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offer of just compensation for the purchase of the real 
property. If practical, this offer will be delivered in person by 
a representative of the agency. Otherwise, the offer will be 
made by mail and followed up with a contact in person or by 
telephone. All owners of the property with known addresses 
will be contacted unless they collectively have designated 
one person to represent their interests. 

An agency representative will explain agency acquisition 
policies and procedures in writing, either by use of an 
informational brochure, or in person. 

The agency's written offer will consist of a written summary 
statement that includes all of the following information: 

The amount offered as just compensation. 

The description and location of the property and the 
interest to be acquired. 

The identification of the buildings and other 
improvements that are considered to be part of the 
real property. 

13 
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The offer may list items of real property that you may retain 
and remove from the property and their retention values. If 
you decide to retain any or all of these items, the offer will 
be reduced by the value of the items retained . You will be 
responsible fouemmt.iog_theo.items. from.the property in a ·· 
timely manner. The agency may elect to withhold a portion of 
the remaining offer until the retained items are removed from 
the property. 

Any separately held ownership interests in the property, such 
as tenant-owned improvements, will be identified by the 
agency. 

The agency may negotiate with each person who holds 
a separate ownership interest, or, may negotiate with the 
primary owner and prepare a check payable jointly to all 
owners. 

The agency will give you a reasonable amount of time 
to consider the written offer and a·sk questions or seek 
clarification of anything that is not understood. 

If you believe that all relevant material was not considered 
during the appraisal, you may present such information at · 
this time. Modifications in the proposed terms and conditions 
of the purchase may be requested . The agency will consider 
any reasonable requests that are made during negotiations. 

14 

Partial Acquisition 

Often an agency does not need all the property you own. 
The agency will usually purchase only what it needs. 

If the agency intends to acquire only a portion of the 
property, the agency must state the amount to be paid for the 
part to be acquired . · 

In addition, an amount will be stated separately for damages, 
if any, to the portion of the property you will keep. 

If the agency determines that the remainder property will 
have little or no value or use to you, the agency wil l consider 
this remainder to be an uneconomic remnant and will offer to 
purchase it. You have the option of accepting the offer 
for purchase of the uneconomic remnant or keeping the 
property. 

Agreement Between You and the Agency 

When you reach agreement 
with the agency on the offer, 
you will be asked to sign an 
option to buy, a purchase 
agreement, an easement, or 
some form of deed prepared by 
the agency. Your signature will 
affirm that you and the agency 
are in agreement concerning 
the acquisition of the property, 
including· terms and conditions. 

15 
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If you do not reach an agreement with the agency because 
of some important point connected with the acquisition offer, 
the agency may suggest mediation as a means of coming to 
agreement. If the agency thinks that a settlement cannot be 

the fair market value for the property it would like to acquire. 
An owner, in this situation , is not eligible for relocation 
assistance benefits. 

reached, it_ wil!.lll]tiat~ ... t;:.Q!J9.!"..!ItD.9~i.on_ p~ocee.dings. . , '"' '··" - -"'-=~-- --· --_] _ _ ___ "'="-··''· Tenants on the property may be eligible for relocation 
benefits. 

The agency may not take any action to force you into 
accepting its offer. Prohibited actions include: 

Advancing the condemnation process. 

Deferring negotiations. 

Deferring condemnation. 

Delaying the deposit of funds with the court for your 
use when condemnation is initiated. 

Any other coercive action designed to force an 
agreement regarding the price to be paid for your 
property. 

ACQUISITIONS WHERE CONDEMNATION 
WILL NOT BE USED 

An agency may not possess the power of eminent domain. 
Or an agency has the power of eminent domain but elects 
not to use itfor a program or project. If this is the case, you 
will be informed in writing, before negotiations begin, that the 
agency will not condemn your property if you and the agency 
fail to reach agreement. Before making you an offer, the 
agency will inform you, in writing , of what it believes to be 
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PAYMENT 

The next step in the acquisition process is payment for 
your property. As soon as all the necessary paperwork is 
completed for transferring title of the property, the agency 
will pay any liens that exist against the property and pay your 
equity to you. Your incidental expenses will also be paid or 
reimbursed. 

Incidental expenses are reasonable expenses incurred as a 
result of transferring title to the agency, such as: 

Recording fees and transfer taxes. 

Documentary stamps. 

Evidence of title, however, the agency is not required 
to pay costs required solely to perfect your title or 
to assure that the title to the real property is entirely 
without defect 

Surveys and legal descriptions of the real property. 

Other similar expenses necessary to convey the 
property to the agency. 

17 
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Penalty costs and other charges for prepaying any 
preexisting recorded mortgage entered into in good faith 
encumbering the real property will be reimbursed. 

The pro rata shar.e..oLany-pr.epaid.rea! -property taxes that 
can be allocated to the period after the agency obtains title 
to the property or takes possession of it, will be reimbursed. 

If possible, the agency will pay these costs directly so 
that you will not need to pay the costs and then claim 
reimbursement. 

POSSESSION 

The agency may not take possession of your property 
unless: 

You have been paid the 
agreed purchase price,. or 

In the case of condemnation, 
the agency has deposited 
with the court an amount for 
your benefit and use that is at least the amount of the 
agency's approved appraisal of the fair market value 
of your property, or 

The agency has paid the amount of the court award of 
compensation in the condemnation proceeding. 

18 

If the agency takes possession while persons still occupy the 
property: 

All persons occupying the property must receive a 
written notice to move at least 90 days in advance of 
the required date to move. In this context, the term 
person includes residential occupants, homeowners, 
tenants, businesses, non-profit organizations, and 
farms. 

An occupant of a residence cannot be required 
to move until at least 90 days after a comparable 
replacement dwelling has been made available for 
occupancy. Only in unusual circumstances, such 
as when continued occupancy would constitute a 
substantial danger to the health or safety of the 
occupants, can vacation of the property be required in 
less than 90 days. 

SETTLEMENT 

The agency will make every effort to reach an agreement 
with you during negotiations. You may provide additional 
information, and make reasonable counter offers and 
proposals for the agency to consider. 

When it is in the public interest, most agencies use the 
information provided as a basis for administrative or legal 
settlements, as appropriate. 

19 
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CONDEMNATION 

If an agreement cannot be reached, the agency can acquire 
the property by exercising _it::;_power qf~mir:ent dom<:Iin. It vyjJJ..., 
do this by ins.tifLifing-form-aiCondemriatYon .proceedings with 
the appropriate State or Federal court. 

If the property is being acquired directly by a Federal agency, 
the condemnation action will take place in a Federal court 
and Federal procedures will be followed. 

If the property is being acquired by anyone else that has 
condemnation authority, the condemnation action will take 
place in State court and the procedures will follow State law. 

In many States, a board of viewers or commissioners, 
or a similar body, will initially determine the amount of 
compensation you are due for the property. You and the 
agency will be allowed to present information to the court 
during these proceedings . . 

If you or the agency are dissatisfied with the board 's 
determination of compensation, a trial by a_judge or a jury 
may be scheduled. The court will set the final amount of just 
compensation after it has heard all arguments. 

20 

Litigation Expenses 

Normally, the agency does not reimburse you for costs you 
incur as a result of condemnation proceedings. The agency 
will reimburse you, however, under any of the following 
conditions: 

The court determines that the agency cannot acquire 
your property by condemnation. 

The condemnation proceedings are abandoned by 
the agency without an agreed-upon settlement. 

You initiate an inverse condemnation action and the 
court agrees with you that the agency has taken 
your real property rights without the payment of just 
compensation, or the agency elects to settle the case 
without further legal action. 

The agency is subject to State laws that require 
reimbursement for these or other condemnation costs. 

The information is provided to assist you in understanding 
the requirements that must be met by agencies, and your 
rights and obligations. If you have any questions, contact 
your agency representative. · 

Additional information on Federal acquisition 
requirements, the law and the regulation can be found at 
www.fhwa.dot.gov/realestate 
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CITY OF RICHLAND 
PUBLIC WORKS DEPARTMENT 

840 Nol'thgate Dri_ve 

I 
P.O. Box 190 MS-26 

Telephone (509) 942-7500 
Fax (509) 942-7468 

_ -----------PO BOX 190 • RICHLAND,WA 99352 • CI.RICHLAND.WA.US __ 
•Richland . -- -- ---- ---------- - ------ ·-·--- -- . - .' ~ 

w;'"t;x-
February 10, 2015 

Mr. Scott Keller, Executive Director 
Port of Benton 
3250 Port of Benton Boulevard 
Richland, WA 99354 

RE: CENTER PARKWAY EXTENSION RIGHT-OF-WAY 
RIGHT-OF-WAY PLAN SHEET 2 OF 2 
PARCEL NO.6 

Dear Mr. Keller: 

The City of Richland and City of Kennewick, acting by and through the Richland Public Works 
Department, plan to proceed with the above-titled public project. As a part of the project, the Cities 
need to purchase an easement over your property identified on the "Right-of-Way Plan" by the "parcel 
number'' listed above. The bearer of this letter is the City's acquisition specialist assigned to complete 
this transaction. A copy of the Right-of-Way Plan is attached. · · 

Your property has been examined by qualified appraisers and appraisal reviewers who have carefully 
consider~d all the elements which contribute to the market value of your property. By law, they must 
disregard any general increase or decrease in value caused by the project itself. The appraisal 
prepared for this transaction used the accepted "across the fence" methodology in determining the value 
of the easement necessary for the project. Based upon the market value estimated for your property, 
the Cities' offer is $38,500. 

RIGHT OF WAY EASEMENT 

$38,500 

Closing of our transaction and payment for your property will be made pursuant to the terms of a Purchase 
and Sale Agreement approved by the Rich land City Council. The specific terms of the Purchase and Sale 
agreement will be negotiated between you and Mr. Pete Rogalsky, the undersigned. Attached you ~ill 
find a draft copy of a Purchase and Sale Agreement and Right of Way Easement Deed. Mr. Rogalsky 
will be available to discuss your questions and concerns regarding its terms. 

You may wish to employ professional services to evaluate the City's offer. If you do so, we suggest you 
employ well-qua lified evaluators so the resulting evaluation report will be useful to you in deciding whether 
to accept the Cities' offer. The City of Richland will reimburse up to $750 of your evaluation costs upon 
submission of the bill or paid receipt. 
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Scott Keller 
February 10, 2015 

Page 2 

If you decide to reject the offer, the Cities, acting in the public interest, will use the right of eminent domain 
to acquire ·your property for public use. In conformity with the Washington State Constitution and laws, 
the Cities will take such action, including the filing of a condemnation suit to obtain a "Court Order of Public 
Use and Necessity" and a trial will be arranged to determine the just compensation to be paid for the 
property. 

The Internal Revenue Service (IRS) requires the City obtain your correct taxpayer identification number 
(TIN) or social security number (SSN) to report income paid to you as a result of this real estate 
transaction. You will be required to complete the attached IRS Form W-9 and provide said form at closing. 

If you have personal property presently located on the property being acquired by the Cities that needs to 
be moved, the City of Richland will reimburse you for the cost of moving it through the Relocation 
Assistance program. 

The Cities have attempted by this letter to provide a concise statement of our offer and summary of your 
rights. We hope the information will assist you in reaching a decision. Please feel free to direct any 
questions you may have to me. Once you have reviewed the documents, I will contact you to set up a 
time to sign and notarize the purchase and sale agreement. I can be reached at (509) 942-7500 and at 
the progalsky@ci.richland.wa.us. 

Thank you. 

Sly,J 

Enclosures: Right of Way Plan 
Right of Way Acquisition Agreement 
Right of Way Easement Deed 
Release of Lease 
W-9 Form 
Real Estate Acquisition Brochure 

c: Mr. Randolph Peterson, Tri-City Railroad 
Cary Roe, City of Kennewick 
File 

Receipt of this letter is hereby acknowledged. l understand that this acknowledgement does not signify 
my acceptance or rejection of this offer. Please return the attached copy of this letter signed in the 
attached envelope. · 

Signature Date 
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CURVE INFORMATION (CONT.) 
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CITY OF RICH LAND 
PUBLIC WORKS DEPARTMENT 

840 Not·th gate Driv e 
P.O. Box 190 t-1 5-26 

Te l eph o n ~ (509) 94 ?.-7500 
Fax (509) 942-7468 

------------PO BOX 190 • RICHLAND,WA 99352 • CI.RICHLAND.WA.US __ 
Richla nd 
Cj(Mftitt~·?;;/~ 

February 10, 2015 

Mr. Randolph Peterson, Manager 
Tri-City Railroad Company 
10 N. Washington Street 
Kennewick, WA 99336 

RE: CENTER PARKWAY EXTENSION RIGHT-OF-WAY 
RIGHT-OF-WAY PLAN SHEET 2 OF 2 
PARCEL NO.6 

Dear Mr. Peterson: 

The City of Richland and City of Kennewick, acting by and through the Richland Public Works Department, 
plan to proceed with the above-titled public project. As a part of the project, the Cities need to purchase 
an easement over the Port of Benton property over which you hold a lease interest. As part of the 
transaction the City intends to obtain the release of your leasehold interest in the property effected by the 
easement. The effected property is identified on the "Right-of-Way Plan" by the "parcel number" listed 
above. The bearer of this letter is the City's acquisition specialist assigned to complete this transaction . A 
copy of the Right-of-Way Plan is attached. 

The property has been examined by qualified appraisers and appraisal reviewers who have carefully 
considered all the elements which contribute to the market value of the property. By law, they must 
disregard any general increase or decrease in value caused by the project itself. The appraisal prepared 
for this transaction used the accepted "across the fence" methodology in determining the value of the 
easement necessary for the project. Based upon the market value estimated for the property, the Cities' 
offer is $38,500 for the easement. 

RIGHT OF WAY EASEMENT 

$38,500 

Closing of the transaction with the Port of Benton and payment for the property will be made pursuant to the 
terms of an agreement approved by the Richland City Council. The specific terms of the agreement will be 
negotiated betvveen the Port and Mr. Pete Rogalsky. A proposed agreement has been provided to the Port 
and is enclosed for your information. Completion of a transaction to obtain the release of your lease interest 
will also be made pursuant to the terms of an agreement approved by the Richland City Council and 
negotiated with Mr. Rogalsky. Attached you will find a standard form release of lease document that can be 
used to execute the release of lease. The form and content of an agreement enabling execution of the 
release has not been prepared by the City, but the proposed agreement with the Port may provide many 
useful provisions for this necessary agreement. Mr. Rogalsky will be available to discuss your questions and 
concerns regarding its terms. 
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Randy Peterson 
February 10, 2015 

page 2 

You may wish to employ professional services to evaluate the City's compensation offer in relation to your 
lease interest. The City's appraisal evaluated the total value of the effected property without consideration 
of the different interests of the Port, as owner, and you, as leaseholder. If you employ professional services, 
we suggest you employ well-qualified evaluators so the resulting evaluation report will be useful to you in 
deciding whether to accept the Cities' offer. The City of Richland will reimburse up to $750 of your evaluation 
costs upon submission of the bill or paid receipt. 

If you decide to reject the offer, the Cities, acting in the public interest, will use the right of eminent domain 
to acquire your property interest for public use. In conformity with the Washington State Constitution and 
laws, the Cities will take such action, including the filing of a condemnation suit to obtain a "Court Order of 
Public Use and Necessity" and a trial will be arranged to determine the just compensation to be paid for the 
property. 

The Internal Revenue Service (IRS) requires the City obtain your correct taxpayer identification number (TIN) 
or social security number (SSN) to report income paid to you as a result of this real estate transaction. You 
will be required to complete the attached IRS Form W-9 and provide said form at closing . . 

If you have personal property presently located on the property being acquired by the Cities that needs to be 
moved, the City of Richland will reimburse you for the cost of moving it through the Relocation Assistance 
program. 

The Cities have attempted by this letter to provide a concise statement of our offer and summary of your 
rights .. We hope the infomiation will assist you in reaching a deCision. Please feel free to direct any questions 
you may have to me. Once you have reviewed the documents, I will contact you to set up a time to initiate 
negotiations. In the meantime you . may contact me at (509) 942-7500 and at . the 
progalsky@ci. rich land. wa. us. 

Enclosures: Right of Way Plan 
Right of Way Acquisition Agreement 
Right of Way Easement Deed 
Release of Lease 
W-9 Form 
Real Estate Acquisition Brochure 

c: Mr. Scott Keller, Port of Benton 
Cary Roe, City of Kennewick 

Receipt of this letter is hereby acknowledged. I understand that this acknowledgement does not signify my 
acceptance or rejection of this offer. Please return the attached copy of this letter signed in the attached 
envelope. 

Signature Date 
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i _ 

RIGHT OF WAY EASEMENT ACQUISITION AGREEMENT 

THIS AGREEMENT is entered into this __ day of 2015 by and among 
the CITY OF KENNEWICK, a municipal corporation of the State ofWashington (hereafter 
referred to as "Kennewick"), the CITY OF RICHLAND, a municipal corporation of the State of 
Washington (hereafter referred to as "Richland", with Kennewick and Richland jointly referred 
to hereafter as "Cities"), and the PORT OF BENTON, a municipal corporation of the State of 
Washington (hereafter referred to as "Port"). 

WHEREAS, the Port is the owner of the Southern Connection of the Hanford Railroad 
extending from Union Pacific Railroad track in Kennewick, Washington to Hom Rapids Road in 
Richland, Washington, hereafter referred to as the "Port Railroad"; and 

WHEREAS, the Port acquired the Port Railroad from the United States and a copy of the 
Indenture conveying the railroad to the Port is attached hereto as Exhibit 1; and 

WHEREAS, the Port has leased the Port Railroad to Tri-City Railroad, L.L.C. (hereafter 
"TCRR"). A copy of this Agreement is attached hereto as Exhibit 2; and 

WHEREAS, the Cities intend to complete an extension of Center Parkway, which will be 
a public street connecting Gage Boulevard within the City of Kennewick with Tapteal Drive in 
the City of Richland. The Cities wish to extend this street and utilities across the Port Railroad 
in the location described on the attached Exhibit 3; and -

WHEREAS, the City of Kennewick has filed a petition with the Washington Utilities and 
Transportation Cominission to acquire an at-grade crossing over the railroad lines owned by the 
Port; arid - - -

WHEREAS, the Washington Utilities and Transportation Conunission approved ­
Kennewick's petition in May, 2014; and 

WHEREAS, the Cities have entered into an interlocal agreement authorizing Richland to 
act on behalf of the Cities to complete the Center Parkway project; and 

WHEREAS, the Cities have assembled furiding from federal, state and local sources to 
support completio"n of the Center Parkway project; and 

WHEREAS, the Cities must acquire property rights from several property owners to 
assemble the right-of-way necessary to construct the Center Parkway extension. The Port's 
railroad right-of-way is one of the properties from which the right-of-way must be assembled; 
and 

WHEREAS, Richland, acting on behalf of the Cities, has completed valuation of the 
Port's property to determine fair market value and just compensation for the necessary easement, 
in accordance with federal and state law; and 
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WHEREAS, the parties wish to provide in this Agreement for the acquisition of easement 
across the Port Railroad and for the extension of roads and utilities across the Port Railroad. 

NOW THEREFORE, it is hereby agreed among the parties as follows: 

1. The Port hereby agrees to grant Kennewick an easement, in the fonn attached 
hereto as Exhibit 3, allowing the City to construct a public street, including an at-grade railroad 
crossing for Center Parkway and to extend associated utilities across the Port Railroad within the 
legal description included in the easement subject to the terms and conditions set forth in this 
Agreement. 

2. Richland shall provide $38,500 as full and complete compensation for 
conveyance of the easement. The Port acknowledges and supports the professional valuation 
completed by the Cities in support of this transaction as an accurate and fair valuation of the 
conveyed easement. 

3. The Cities acknowledge .and agree that the easement is subordinate and subject to 
the rights of United States set forth in· the Indenture attached as Exhibit 1. In the event the Port 
reconveys the Port Railroad to the United States or the United States takes possession or 
ownership. of the Port Railroad, this Agreement will not be enforceable against the United States. 
If the Port Railroad is reconveyed to the Uriited States for any reason, the reconveyance shall not 
be a breach of this Agreement and the Port shall not be liable to the Cities for any loss the Cities 
may incur as a result of such reconveyance. 

4.. The Cities acknowledge that the Port railroad right-of-way is currently 
encumbered by the riihts ofTCRR set forth in the Lease Agreement attached as EXhlbit 2. The 
tenus of this Agreement may only be satisfied, and,the conveyance of the required easement 
completed, after the TCRR Lease Agreement encumbrance is cleared from the Property. 

5. All improvements constructed within the Port Railroa4 right-of-way and all 
equipm~nt installed within the Port Railroad right-of-way shall be constructed or installed in 
accordance with the plans and specifications in compliance with all applicable federal codes and 
regulations, all State statutes and regulations and all local codes. At least thirty days prior. to the 
com1nencement of construction, the Citiesshall provide copies of the design documents to the 
Port and to TCRR for review. The Port and TCRR may, but are not obligated to, review the 
documents to determine whether the design complies with the provisions of this Section. The 
Cities shall retain full responsibility for the adequacy of the design and constructed 
improvements. The Cities shall indeinnify and hold the Port harmless from any liability, cost or 
expense related to the design, construction of improvements or installation of equipment and the 
Cities shall not allow liens or encumbrances to attach to the Port property by reason of the Cities' 
activities within the Port Railroad right-of-way. The review of the design documents by the Port 
and TCRR shall not relieve the Cities of this obligation to indemnify the Port and it hold 
harmless. 

6. The Cities shall maintain or provide for the maintenance of any improvements 
constructed within the Port Railroad right-of-way and equipment installed within the Port 
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Railroad right-of-way, in compliance with all applicable federal codes and regulations, all State 
statutes and regulations and all local codes, as the same may now exist or as hereafter adopted. 
The Cities may contract with TCRR or any other qualified contractor to provide for maintenance 
of the equipment or improvements. 

7. The Cities shall fund the maintenance of the safety equipment or warning devices 
which it constructs or installs within the Port Railroad right-of-way. The Cities shall provide all 
utilities and electrical power necessary to safely operate the improvements and equipment in the 
Port Railroad right-of-way, in accordance with all applicable laws and regulations. The Cities 
shall indemnify and hold the Port harmless from any liability, cost or expense related to the 
maintenance and operation of the safety equipment and warning devices. The Cities may contract 
with TCRR or any other qualified contractor for maintenance of the safety equipment. 

8. In consideration of the grant of the easement by the Port to Kennewick, the Cities 
agree to indemnify and hold the Port, its employees and agents, harmless from and against all 
claims, damages, losses and expenses including attorney's fees, court costs and any costs of 
appeal, arising from any injury, death, or damage which may be sustained, or incurred by any 
person or property and which may directly or indirectly result from the Cities' use of the 
easement; the negligent act or omission of the Cities, their employees or agents; resulting from 
any ad, omission, neglector misconduct irrespective of whether Claims, damages, losses or 
expenses were actually or allegedly caused wholly or in part through the negligence of any other ' 
person or party;-or arising from any failure, neglect, act or omission by either City, its employees 
or agents 'with regard to any law, requirement, ordinance or regulation of any govemniental 
authority. The scope of indemnity does not include cl~ims refere~ced above that result solely 
from acts, omissions, neglect, ormisconductofthe Pori; its employees, or agents. In any and all 
claim? ag~inst the Port, its ~mploye(!S ~r agents which are subject to this indemnity, this 

. indeml1ificatiori obligation shall not be limited inany way by ~y li~tation on the amount or 
t)ipe of damages, compensation or benefits payabl~ by or for the City under the Washington 
Industrial Insurance Act, disability acts or other employee benefit acts. 

9. This Agreement may be amended only by written agreement signed by all of the 
parties. 

10. All notices and other communications provided for herein shall be validly given, 
made or served when in writing and delivered personally or sent by certified mail postage 
prepaid, to the addresses listed below: 

CITY OF KENNEWICK 
Kennewick City Manager 
P.O. Box 6108 
Kennewick, WA 99336 

CITY OF RICHLAND 
Richland City Manager 
P.O. Box 190 
Richland, WA 99352 

PORT OF BENTON 
Executive Director 
3100 George Washington Way 
Richland, W A 99352 

Or to such other parties as designated in writing and delivered to the party receiving notice as 
provided herein. 
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11. This Agreement will inure to the benefit of and be binding upon the successors 
and assigns of the parties hereto; provided, however, that the parties hereto may not assign this 
Agreement without the prior written consent of the non-assigning party, which may not be 
unreasonably withheld or delayed. 

12. The foregoing tenns and conditions and the attached exhibits and addenda 
represent the entire agreement between the Port and the Cities with respect to the subject matter 
and supersede all prior and contemporaneous agreements or understanding that parties may have, 
including the 2006 Railroad Crossing Agreement. All pre-existing easements, crossing pennits, 
or licenses with and among other parties shall remain unaffected by this Agreement. 

13. All questions concerning the interpretation or application of provisions of this 
Agreement shall be decided according to the laws of the State of Washington. Venue of any 
action based on this Agreement shall be Benton County Superior Court. 

14. Should it become necessary to enforce any provision of this Agreement by use of 
any court action or proceeding, the prevailing party shall be entitled to a reasonable attorney's 
fee, costs and expenses. 

15. The waiver of the breach of any provision herein by either party shall in no way 
impair the right of either party to enforce that provision in any subsequent breach thereof. 
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·. 
DATED this __ dayof _____ , 2015. 

CITY OF KENNEWICK 

By: _____________ __ 

Title:--------------

Approved as to form: 

LISA BEATON, 
Kennewick City Attorney 

PORT OF BENTON 

By: _______________ __ 

Title:---------------

Approved as to form: 

SCOTT D. KELLER 
Executive Director 

CITY OF RICHLAND 

By: -----------------

Title: ----------
Approved as to form: 

HEATHER KINTZLEY, 
Richland City Attorney 



363

Exhibit 1 . 



364

.Y. ' 

INDENTURE 

STATE OF WASHINGTON § 
§ 

COUNTY OF BENTON § 

TillS INDENTURE is effective the 1>~ day of October 1998, between the UNITED STATES OF 
AMERICA. acting by and through the U.S. DEPARTMENT OF ENERGY, (the "Grantor") and the PORT OF 
BENTON, acting through its Board of Commissioners, (the "GranteeN) (colleCtively, the "Parties"). 

WITNESSETII: 

WHEREAS, Grantor has owned and maintained certain real property and improvements thereto in or proximate to 
ruchlarid, Washington kno-wn as the Hanford 1100 Area (the "Real Property") and the Hanford Rail Line, 
Southern Connection (the "Railroad") and certain personal property appurtenant to said real property ("Personal 
Property); and 

WHEREAS, Graiuor has determined that it is in the best interest of the UNITED STATES OF AMERICA to 
convey said Real Property and Railroad to Grantee for .the purpose of fostering economic development; and 

WHEREAS, Grantor has the authonty to sell, lease, grant, and dispose of said Real Property, Railroad, and 
PersOnal Property pUI'Stlint to the Atomic Energy Act of 1954, as amended, specifici!Jy Section 16l(g) (42 U.S. 
Code§ 220l(g)); and 

WHEREAS, Grantor may need continued rail access to the Hanford Nuclear Reservation (the "Hanford Site") for 
so long as Grantor conducts operations at said site; and · 

WHEREAS, Grantee agrees to use said Rial Property and Railroad to create economic and employment 
opport.uztities in the community seived by the PORT OF BENTON; and 

WHEREAS, Grantee agr~ to provide Grantor continued rail access to the Hanford Site for as long as Grantee 
cOn~ues to matntain and/or operate Lhe Railr_oad. . 

NOW THEREFORE, for the following consideration, the Parties agree as follows: 

L DESCRJl>TION OF PROPERTY AND CONVEYANCE 

A. . Grantor owns and maintains Real Property and improvements thereto having an area of 
approximately 768 acres and containing 26 buildings, improved parking and other support areas, 
and grassy swales, which is descn"bed in Attachment A. Grantor also owns and maintains the 
Railroad and improvements thereto having an area of approximately 92 acres and linear track 
length oflipproximately 16 miles, which is described, in part, in Attachment B. Finally, Grantor 
owns Personal Property that is described in Attachment C. Grantor hereby grants, conveys, and 
forever quitclaims to Grantee, without warranty, either express or implied. said Real Property, 
Railroad, ind Personal Property on an "as is" and "where is" basis and subject to certain tenns, 
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases., 
and other conditions set forth in this instrument The quitclaim deed (the "Deed") conveying 
said Real Property, Railroad, and Personal Property is attached (see Attachment D). 

B. The descriptions of the Real Property, Railroad, and Personal Property set forth, respectively, in 
Attachments to this Indenture and any other infonnation provided herein are based on the best 
information available to Grantor and believed to be correct, but an error or omission. including, 
but not limited to, the omission of any information available to Grantor or any other Federal 

EXHIBIT l 
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agency, shall not constitute grounds or reason for noncompliance with the tenus of this Indenture 
or for any claim by Grantee against the UNITED STATES OF AMERJCA including, without 
limitation, any claim for allowance, refund, deduction, or payment of any kind. 

C. Grantor shall make reforms, corrections, and amendments to the Deed if necessary to correct 
such Deed or to conform such Deed to the requirements of applicable law. 

ll. CONSIDERATION 

Grantor's conveyance is in consideration of the assumption by Grantee of all Grantor's maintenance 
obligations and its taking subject to certain terms, reservations, restrictions, licenses, easements, 
covenants, equitable servitudes, contracts, leases, and other conditions set forth in this instrument. 

III. TITLE EVIDENCE 

Grantee reserves the right to procure a title report and/or obtain a title insurance commitment issued by a 
licensed Washington Title insurer agreeing to issue to Grantee, upon recordation of the Deed. a standard 
owner's policy of title insurance insuring Grantee's good and marketable title to said Real Property and 
Railroad. 

IV. COSTS OF RECORDATION 

Grantee shall pay all taxes and fees imposed on this transfer and shall obtain at Grantee's expense and 
affix to the Deed such revenue and documentary stamps as may be required by Federal, State of 
Washington, and local laws and ordinances. The Deed and any security documents shall be recorded by 
Grantee in tbe manner prescnbed by State of Washlngto~ and Benton County recording statutes. 

V. EASEMENTS, RESTRICTIONS, AND LIMITATIONS 

A. Grantor retains an easement. described in the Deed found at Attachment D, on the road known as 
Stevens Drive that extends north from the junction of Spengler Street to Hom Rapids Road (the 
"Road"). Grantee shall have a right of first refuSal governing any conveyance in the Road by 
Granfor. · · · 

B. Grantee shall take title subject to all public utility and other easements on record, described in 
Attachment E, and any other zoning regulations and restrictions appearing on plats, in the Deed, 
or in any title report prepared to support tills transfer of Real Property_ and the Railroad. 

C. Grantor retains an easement, described in Attachment F, for Grantor's existing infrastructure, 
including telecommunications infrastructure, on the Real Property and Railroad. Grantee shall 
reasonably negotiate and convey no-cost new easements to support access to existing or new 
infrastructure of any type or to improve on said infrastructure. 

D. Grantor shall have untH March 31, 1999, to remove personal property not conveyed to Grantee 
and cultwal artifacts described in Section XXlii. below from buildings on the Real Property and 
the Railroad and vacate any of the buildings in which it currently operates. 

E. Grantee shall take title subject to the use pennit. described in Attachment F, executed between 
the Home Depot and Grantor. 

YL LICENSES 

A. Grantor reserves unto itself a no-cost license for whole or partial use of Lhe buildings descnbed in 
Attaclunent G and a parking lot for use by Grantor's Safeguards and Security Division to conduct 
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its "Emergency Vehicle Operations course". The term for these licenses also is listed in 
Attachment G, said licenses tenninating upon: (i) early abandonment of licenses upon 
notification to Grantee; or (ii) e.'\-piration of licenses unless renewed. Renewal shall be in at 
Grantor's option for one-{!) year periods not to exceed a total of ten (10) periods, and Grantee 
shall presume that said options are exercised unless notice declining renewal is received within 
thirty (30) days or more of each license expiration. Grantor shall cooperate with Grantee in the 
event that Grantee has a commercial tenant for space licensed by Grantor, and to tbe ex-tent 
practicable, abandon such license(s) if (i) such abandonment is in the best interest of the 
UNITED STATES OF AMERICA, and (ii) substitute space is made available by Grantee, if 
Grantor requires such space and it is not available within the Hanford Site. 

B. Grantor's operations in those buildings and the parking lot in which it retains licenses shall be: 
(i) conducted in a neat and orderly manner so as not to endanger personnel or property of 
Grantee or Grantee:s other licensees, lessees, and invitees; and (ii) in compliance with all 
applicable laws, regulations, rules, and ordinances. In tbe event that the buildings licensed to 
Grantor become unsuitable for eccupancy for any reason, including damage, destruction, or 
collective wear and tear, Grantor reserves the right to restore the buildings during the term of the 
licenses. 

C. Before expiration or prior termination of building licenses, Grantor shall restore the buildings or 
building interiors to the condition in which they were cohveyed or to such improved condition as 
may have resulted from any improvement made therein by Grantee during license terms, subject 
to ordinary wear arid tear for whlch Grantor is not liable hereunder. 

D. Grantor shall be responsible for all utilities and maintenance associated ''ith operations 
co-nducted in the building under license. In-the event that partial building space is used, Grantor 
and Graritee shall agree 6n a suitable prorated amount for building utilities and maintenance that 
Grantor ~hill be responsible to pay to Grantee periodically. 

- - -

E. Grantor reserves to the-General Services Administration ("GSA") a licens~ to site a double-wide 
trailer aiid lise pai"king "Spaces arid a portion of the parking lot for enclosed storage on the Real 
Propeii)o located south of building i 175 (address: 2565 Steyens Drive, Rkh_land, Washington) to 
b.ave and use until abandoned. --_ GSA shail be resp(lnsibie ro·r all utl!iiJes and maintenance 
associated with operations conducted froni its trailer. -

F. Grantor resei"Ves unto itself a no~st license providing access to ilie Railroad for as long as 
Grantee maintainS and/or operates said Railroad. Grantor shall pay published tariffs as 
applicable. - -

VU CONDITION OF REAL PROPERTY AND MAINTENANCE OF RAILROAD 

A. _ Grantor shall clean the Real Property to an "industrial use" standard prior to transfer under this 
Indenture and subsequent abandonment of licenses. All buildings, utilities, and other property 
conveyed will be transferred in "as is" and "where is" condition as at the signing hereof, without 
any warranty or guarantee. expressed or implied, of any kind or nature, except as othernise 
expressly stated in this Indenture. Grantor shall not be obligated to repair, replace, or rebuild any 
structures if and when licenses are abandoned except when Grantor's use resulted in damages 
excwling ordinary wear and tear. Except as provided for in Section VIII. below, Grantor shall 
not be responsible for any liability to Grantee or third persons arising from such condition of the 
Real Property. The failure of Grantee to inspect fully the Real Property or to be fully informed as 
to th~ condition thereof will not constitute grounds for any noncompliance with the terms of this 
Indenture. 
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B. For so long as Grantee continues to maintain and/or operate the Railroad (or Grantee's similarly 
situated successor(s)), Grantee shall maintain the RJ!ilroad, including all structures, 
improvements, facilities and equipment in which this instrument conveys any interest, at all 
times in safe and serviceable conctition, to assure its efficient operation and use, provided, 
however, that such maintenance shall be required as to structures, improvements, facilities and 
equipment only during the useful life thereof, as determined jointly by Grantor and Grantee. 

YID. WARRANTIES AND REPRESENTATIONS 

A. Grantor represents and warrants tmder its enabling legislation (the Atomic Energy Act of 1954, 
as amended) that: (i) it has the full capacity, power and authority to enter into this Indenture and 
the transactions contemplated herein; and (ii) the execution, delivery and performance by 
Grantor of this Indenture has been duly authorized and approved by all necessary governmental 
action on the part of .Grantor. 

E. Grantee represents and warrants mat: (i) it is a political instrumentaiity of Lhe State of 
Washington and duly organized tmder laws of the State of Washington; (ii) it has full capacity, 
power and authority to enter into and perfonn this Indenture and the continuing obligations 
contemplated herein; and (iii) the execution, delivery and performance by Grantee of this 
Indenture have been duly and validly authorized and approved by all necessary action on the pan 
of Graritee.-

C. Grantor represents that, to the best of Grantor's knowledge, there are no facts known to Grantor 
that materially affect the value and condition of the Real Property and Railroad that are not 
readily observable by Grantee or that have not been disclosed to Grantee. The Parties 
acknowledge that in the coUr-se of abandoning any licenses, Grantor may learn additional facts 
regarding the value and condition of the ReafProperty. Grantor shall identify such facts and 
disclose them to Grantee in a timely manner. . 

D. Pursuant to the Comprehensive Environmental Response, . Compensation, and Liability Act of 
198q, as amended, ("CERCLA") Section l20(h)(l) (42 U.S. Code § 9620(h)(l)), and 40 U.S. 
Code of Federal Regulations Part 373, Grantor has made a complete search of its records 
coneerrung the Real PropertY and Raifroad. These records indica£e 'that hazardous substances, as 
defiried by CERCLA Section 1 o 1 ( 14 ), have t>een . stored, dii;posed, or generated ori the Reai 
Property during the time Grantor owned said Real Property. Quantities of. hazardoUs subStances 
were: released or disposed of on lhe Real Property during the course _of oWnership by Grantor, and 
the Real Property was listed on the National Priorities List by the Environmental Proteetion 
Agency ("EPA"). Said Real Property 'wa.S remcdiated and removed from the National Priorities 
List in September 1996; Grantor agrees to meet all CERCLA obligations associated with the 
transfer of the Real Property now or in the future upon notice by Grantee. 

E. All remedial actions necessary to protect human health and the environment with respect to any 
such hazardous substances remaining on the Real Property have been or will be taken before the 
date of transfer, and any additional remeclial actions fotmd to be necessary by regulatory 
authorities with jurisdiction over the Real Property or Railroad attributable to contamination of 
hazardous substances shall be conducted by Grantor at Grantor's expense. 

IX. ASSIGNMENT OF LEASES AND CONTRACTS 

A. Grantor hereby assigns Parts I, 2, and 3 of the lease dated May 1, 1996, (see Attachment H) 
execute9 between Grantor and RH. Smith Distnouting Co., Inc. ("Smith") for fuel oil 
distn'bution from building 1172A. Grantee hereby accepts the obligations of Grantor under this 
lease in consideration of the payments by Smith for building 1172A operations, which are 
assigned herewith to Grantee. Grantor shall notify Smith of assignment. 
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B. Grantor hereby assigns the lease dated M"arch 5, 1998, (see Attachment H) executed between 
Grantor and Livingston Rebuild Center, Inc. ("LRC") for equipment repair services in building 
1171. Grantee hereby accepts the obligations of Grantor under this lease in consideration of the 
payments by LRC for builcling 1171, which are assigned herewith to Grantee. Grantor shall 
notify LRC of assignment 

C. Grantor hereby assigns two agreements, a supplemental agreement. and permit made among and 
by the Atomic Energy Agency (and its successors); Burlington Northern, Inc.; Oregon­
Washington Railroad & Navigation Company; and Union Pacific Railroad Company governing 
access to the Railroad (see Attachment H). Grantee hereby accepts the obligations and . 
considerations under this agreement and permit Grantor shall notify successors Burlington 
Northern and Union Pacific of these assigrunents. 

X OTHER AGREEMENTS 

A. No prior, present, or contemporaneous agreements shAll be binding upon Grantor or Grantee 
unless specifically referenced in ihis Indenture. No modification, amendment, or change to this 
Indenture shall be valid or bi!1ding upon the Parties unless in writing and executed by 
rePresentatives authorized to contract for the Parties. 

B. Grantor on written request from Grantee may grant a release from any of the teims, reservations, 
restrictions and conclitions contained in the Deed. Grantor may release Grantee from any terms, 
~ctions, ~rvations, licenses, easements, covenants, equitable servitUdes, . contracts, leases, 
and other conditions if Grantor determines that the Real Property and Railroad no longer serve 
the purposes for which they were conveyed or the Grantee detennines that continued ownership 
of the Railroad is no longer economically viaole. All or any portion of the Real Property or 
Railroad may be reconveyed to Grantor ~subject to the conditions detitiled in Section XVII. below. 

. . . 

XL NOTICES 

AlJy notices required under this Indenture shall be forwarded to Grantor or Grantee, respectively, by 
Registered or Certified mail, return reeeipt requested, or by overnight delivery, at the following addresse5: 

Rialty Officer 
U.S. Depii.itment. of Energy 
Richland. Operations Office 

P.O. Box 550, 03-1& 
Richland. Washington 99352 

Executive Director 
Port of Benton 

3100 George Washington Way 
Richland. Washington 99352 

XII. LIMITATION OF GRANTOR'S AND GRANTEE'S OBLIGATIONS 

A. The responsibilities of Grantor, as descn"bed in this Indenture, are subject to: (i) the availability 
of appropriated program funds for remediation and operation of the Hanford Site; and (ii) the 
federal Anti-Deficiency Act (31 U.S. Code§§ 1341 and 1517). 

B. Grantee shall, to the extent permitted under applicable law, indemnify and defend the United 
States against, and hold the UNITED STATES OF AMERICA harmless from, damages, costs, 
expenses, liabilities, fines. or penalties incurred by Grantor and/or third parties and resulting 
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from Grantee's activities on the Real Property and Railroad, or any part tllereof, including 
releases or threatened releases of, or any other acts or omissions related to, any hazardous wastes. 
substances, or materials by Grantee and any subsequent lessee or O\ffier of the Real Property or 
Railroad or any subdivision thereof, their officers, agents, employees, contractors, sublessees, 
licensees, or the invitees of any of them. 

C. Grantee hereby rei eases the UNITED STATES OF AMERJCA, and shall take whatever action 
may be required by Grantor to assure the complete release of the UNITED STATES OF 
AMERICA from any and all liability for restoration or other damage under the Deed or other 
agreement covering the use by Grantee or its licensees, invitees, and lessees of any Real Property 
transferred by this instrument. 

D. Grantee's responsibilities for maintenance and operation of the Railroad under the terms of this 
Indenture are subject to the economic viability of the Railroad. Section XVII. below shall apply 
if Grantee detennines t.h.at economic viability is impossible after ten (10) years. 

XIII. RIGHT OF ACTION 

The provisions of this Indenture are not intended to benefit third persons, and breach thereof shall not be 
the basis for a cause of action by such third person against either Grantor or Grantee. 

XIV. DISPUTES 

A Except as otherwise provided in this Indenture, any dispute concerning a question of fact that is 
not disposed of by a~ment between the Parties shall be submitted for decision by the Manager, 
U.S. Department of Energy, Richland Operations Office, or his successor in function ("Manager­
RL). The Manager·RL shall, \\ithin twenty '(20) days, m3.if or otherwise furnish a written 
decision to Grantee. The decision of the Manager~RL, shill be final and conclusive uh.less, 
within . tWenty {20) calendar days from the date of receipt . of such copy, Grantee Inails or 
6thernise furnishes to the Manager-RL~ a written appeat addressed to the Associate Deputy 
Secretary for Field Management (FM~i). The decision oftl1e Associate Deputy Secretary for 
Field Management (FM-2), this officer's successor,· or the duly authoriW;i representative for the 
determ.Uiaticin of such appeals shall be-presented in ~nting witl!iii twenty (20) cai~ndar days 
from receipt of riotlce of appeal and shill! be final and conclusive~esS deterinined by a coilrt of 
competent jurisdiction to have been fraudulent or capricious, or arbitraiy, or so grossly erro?eous 
as necessanly to imply bad faith, or not supported by ~bstantial .evidence . . In connectign \Vitl,l 
any apPeal proceeding under this . Section. Grantee shill be affbrqed in opportunity to be h~ 
and to offer evidence in sUpport of its appeaJ. ·. Peri ding final deem on of a disPute und_e·r this 
Section. Grantee shall proceed diligently with the performance of this Indenture in accordance 
with the decision of the Marlager-RL. · 

B. This Section shall not preclude consideration of questions of law in correction with decisions 
provided for herein. Nothing in this Section. however, shall be construed as making final the 
decision of any administrative official, representative, or board on a question of law. 

XV. PLANNING AND DEVELOPMENT 

A Grantor is aware that Grantee is acquiring the Real Property and Railroad for development for 
industrial use. Accordingly, Grantor agrees that it shall cooperate reasonably with Grantee and 
sign such documents and undertake such other acts, without incurring costs or liability, that are 
necessary for Grantee to complete the planning, zoning, and development of the Real Property 
and Railroad, the resale and marketing of any portion of the Real Property, and the fonnation 
and operation of special districts, metropolitan districts, and other quasi-governmental entities 
organized for the purpose of providing infrastructure facilities and services to or for the benefit of 
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the Real Property and Railroad. 

B. Without incurring costs or liability, Grantor v.ill cooperate reasonably with Grantee by signing 
such docwnents necessary for Grantee to apply to the Auditor and to the Treasurer of Benton 
County, Washington and to the Washington State Department of Revenue for tax valuation or 
abatement with regard to the Real Property that Grantee intends to sell. Upon request by 
Grantee, Grantor will execute and deliver to and in the name of Grantee one or more easements, 
accompanied by a legal description, for subsequent re-grant to local utility providers. for the 
purpose of installing new utility systems and relocating any existing systems, on any portion of 
the Real Property in whlch Grantor retains an interest. Other easements include, without 
limitation easements for ingress and egress and private utility lines required in connection with 
any portion of the Real Property and Railroad being conveyed. Such easement documents shall 
be in fonn and content satisfactory to Grantor and Grantee. 

XVL SUCCESSORS AND ASSIGNS 

A. The covenants, provisions, and agreements contained herein shall in every case be binding on 
and inure to the benefit of the Parties hereto and their respective successors. The rights and 
responsibilities under this Indenture may not be assigned by Grantee within ten (10) years of the 
date of this IndentUre without the written consent of Grantor, · said consent not being 
~onably withheld. 

E. Grantee ~hall not enter into any transaction that would deprive it of any of the rights ~d powers 
necessary lo perform or comply \\ith any or all of the tenns, reservations, restrictions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions set fonh herein, and 
if an arrangement is made for management or operation of the Real Property and Railroad by any 
agency or person other than Grantee, it shall reServe sufficient rights and authority to ensure that 
said Real Property and Railroad shall be operated and maintained in accordance with the terms, 
reservations, restrictionS, licenses, easements, covenants, equitable servitudes, contracts, leases, 
and conditions. 

XVII. REVERSIONARY INTEREST 

A. For the ten (10) years ne>.1 follo"ing the effective date of this Indenture, in the e-Vent that any of 
the aforesaid teims, reservations. restrictions, licenses, easements, covenants, equitable 
servitudes, contracts, Ie3.ses. and conditions are not met, observed, or complied with by Grantee, 
whether caused by the legal inability of said Grantee to perform any of the obligations herein set 
ou~ or otherwise, the title, right of pOSsession, and all other rights conveyed by the Deed to 
Grantee, or any portion thereof, shall at the option of Grantor revert to the UNITED STATES OF 
AMERICA in its then existing condition si>..1y (60) days following the date upon which demand 
to this effect is made in writing by Grantor or its successor, unless within said sixty (60) days 
such defaUlt or violation shall have been cured and all such terms, reservations, restrictions, 
licenses, easements, covenants, equitable servitudes, contracts, leases, and conditions shall have 
been met, observed, or complied with, in which event srud reversion shall not oecur, and title, 
right of possession, and all other rights conveyed. except those that have reverted, shall remain 
vested in Grantee. 

B. The Railroad shall be used and maintained for the purposes for which it was conveyed. and if 
said Railroad ceases to be used or maintained for such purposes, all or any portion of the Railroad 
shall, in its then existing condition, at the option of Grantor, revert to the UNITED STATES OF 
AMERICA. If Grantor notifies Grantee or its similarly situated successor(s) that rail service no 
longer is required, such reversionary interest shall terminate and Grantee shall be free to abandon 
or convert the use of any portion or all of the Railroad. 
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C. Grantee agrees that in tbe event Grantor exercises its option to revert all right. title, and interest 
in and to any portion of the Real Property or Railroad to the UNITED STATES OF AMERICA 
or Grantee voluntarily returns title to said Real Property and Railroad in lieu of a reverter, then 
Grantee shall provide protection to, and maintenance of said Real Property and Railroad at all 
times until such time as the title actually reverts or is returned to and accepted by the UNITED 
STATES OF AMERICA. Such protection and maintenance shall, at a minimum, conform to the 
standards prescribed in 41 U.S. Code of Federal Regulations§ 101-47.4913 in effect as of the 
date of the conveyance. · 

XVIII. USE OF REAL PROPERTY AND RAILROAD 

Grantee shall use and maintain the Real Property and Railroad on fair and reasonable terms without 
unlawful discrimination. In furtherance of thls condition (but without limiting its general applicability 
and effect) Grantee specifically agrees that: (i) it will establish such fair, equil, and nondi.scriminatory 
conditions to be met by all users of the Real Property and Railroad, provided that Grantee may prohibit or 
limit any given type and kind of use if such action is necessary to promote safe operations; (ii) in its 
operation and the operation of the Real Property and Railroad. neither it nor any person or organization 
occupying SI)ace or facilities thereupon shall discriminate against any person or class of persons by reason 
of race, color, creed, sex, age, marital status, political affiliation or non-affiliation, national origin, 
religion, handicap or sexual orientation in the use of any of the facilities provided for the public; and (ill) 
that in any agreement, contract, lease, or other arrangement under which a right or privilege granted to 
any person, firm or co;pOration_to conduct or engage in any lawfi.ll activity, Grantee shall insert and 
enforce prOvisionS requiring the party to: (i) furnish said service on a fa.i.i. eqUal and nondiscriminatory 
basis to all tisers thereof; and (ii) charge fair, reasonable. and nondiscriminatory prices for each unit for 
setvice; provided. that the contractor may be allO\ved to make reasonable and nondiscriminatory 
discowtts, rebates, or other similar types of price reducti?ns to volume purchaSers. 

XIX. ACCESS · 

A. Subject to lhe provisions of Section V.A. above. Grilntee shall, insofar as it is within its powers 
and to the e~'tent reasonable, adequately protect the land access routes to the Real ProJ)erty and 
Railroad. Grantee shall, either by the acquisition and retention of easements or other interests in 
or rights for the use of land or ·by adoption and-enforcement of zoning regulations, prevent lhe 
coristruction. ereetion or alteration of any structure in the access routes to and from the Real . 
Property and Railroad. 

B. Grantor reserves the right of access to those portions of the Real Property and Railroad for the 
purpose of co-nstruction, installing, maintaining. · repairing. operating~ and/or removing utility, 
telecOmmunications, or well monitoring equipment over, under, across, and upon the Real 
Property and Railroad. 

XX. SEVERABU.ITY 

If the construction of any of the foregoing terms, reservations. restrictions, licenses. easements, covenants, 
equitable servitudes, contracts. leases, and conditions recited herein as provisions or Attachments, or the 

· application of lhe same as provisions in any particular instance is held invalid, the particular term. 
reservation, restriction, license, easement, covenant. equitable seNitude, contract. lease, or condition in 
question shall be construed instead merely as conditions upon the breach of which Grantor may exercise 
its option to cause the title, interest, right of possession, and all oth~r rights conveyed to Grantee, or any 
portion thereo~ to revert to it. The application of such terms, reservations, restrictions. licenses, 
easements, covenants, equitable servitudes, contracts, leases. and conditions as provisions elsewhere in the 
Indenture and the construction of the remainder of such tenns, reservations. restrictions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions shall not be 
affected thereby. 
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Grantee shall remain at all times a political instrumentality of Benton County, State of Washington. 

XXIL ENVmONMENTAL DISCLOSURES 

A. Lead-Based Paint Conditions. 

1. Prior to use of any Real Property by children under seven {7) years of age, Grantee shall 
remove all lead-based paint hazards and all potential lead-based paint hazards from the 
said Real Pioperty in accordance with all federal, State of Washington. and local lead­
baSed paint laws, rules, regulations, and ordinances. 

2. Grantee agrees to indemnify Grantor and the UNITED STATES OF AMERICA to the 
extent allowable under applicable law from any l~abiUty arising by reason of Grantee's 
failure to perform Grantee's obligations hereunder· with reSpect to the elimitiation of 
iriinl.OOiate lead-based pairit heatth ha:z.a.i-ds, the prohibition against the U.se oflead-based 
paint, and Grantee's reSponsibility for complying· withe applicable federal, State of 
Washingta·n, andlocallead-bas~d paii1t laws; rules, re~lations, an~ ordinances. 

B. Pre~nce of AsbeStos. 

1. Grantee is informed that the Reai Property may be improved with materials and 
equipment containing asbe:stos.:Containing . materi~s. 'f11e Due Diligenc.e· Assessment 
RePo.rt (see Attaclurient I) prepfu-ed by R.E. Morgan for Fluqr Daniel Hiillor_d, Inc .. on 
Au~ 28, J998, disCloses the condition and probableloeatloris of asbe~os-cOntaining 
materials. Qraniee is cautioned lhhl ii-npiotected oF umegwaii!d expoSu.re to asbestos in 
"pli)duct Ina[lllf:acturlng andbuilding conStr\J~onworkplaces have oeeri ili.ociated\\i.th 
as~t6s-refated diSeaies. " .Both the ~cupa~onat · saretr -and Hea!tl{ A~niStr.Jiion· 
("OSHA")and the EPA-regu.fate~ ~sbestos becilise t1le~poteniia1 h.izMds associaiedwi!h 
exix)SUie to" :iiib6rne-asbe-5tos fibei-S,: Boih OSHA and EPA_have determined that such. 
exp()sure inCreases' die-risk 6{asbeStos~relaiecf diseases, ,vrucli include certain cancers 
and ,vhich can resuit -in diSabilitY 6rcf~tK .. ·. . . .. . . . ,. . . 

-. . . . . - - . . . . 

2. Grant~ is inVited, urged, and cautioned to inspect the Real Property to aSce,rtain the any 
asbestos ' content arid . condition~ and -coil:eSP9nding - hWrdoUs . or -environmental 
cenditici!lS relating theretO. Grantor slialf assist G-rantee in obialniog any iniihorization 
th.at may be reqUired to carry o~t any such 1i1Spection: Grantee slUill be ~eemed to have 
relied Solely on its own judgement in assessing the overall condition of ali or any portion 
of the Real Property, including without limitation, ariyasbestoshazards or concerns. 

. . . . . 

C. Presence of Polychlori~ated Biphern'ls. Except for the 1162 and 1163 facilities, buildings on 
the Real Property were constructed prior to the enactment of the Toxic Substances Control Act of 
1976, as amended, (15 U.S. Code §§ 2601 - 2692) that banned the manufacture of 
polychlorinated biphenyls ('PCBs"). Fluorescent light fh:tures may eontain ballaSts with trace 
amounts of PCBs. Spills from overheated ballasts and ballast management (e.g., removal from 
s,..'"Nice) are subject to requirements found in 40 U.S. Code of Federal Regulations Part 761. 

D. Grantor's Disclaimer. 

1. No warranties, either express or implied, are given with regard to the condition of the 
Real Property including, without limitation, whether the Real Property does or does not 

9 
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contain lead-based paint, asbestos, PCBs or petroleum residues attributable to past 
operations (see "Environmental Assessment for the Transfer of 1100 Area. Southern 
Rail Connection and Rolling Stock, Hanford Site, Richland. Washington," also 
contained in Attachment D or is not safe for a particular purpose. The failure of Grantee 
to inspect or to be fully infonned as to the condition of all or any portion of the Real 
Property shall not constitute grounds for any claim or demand for adjustment or 
noncompliance with the tenns ofthis Indenture. 

2. Grantor assumes no liability for damages for personal injury, illness. disability, or death 
to Grantee or to Grantee's successors., assigns, employees, invitees, or any other person 
subject to Grantee's control or direction or to any other ·person, including members of 
the general public, arising from or incident to the purchase, transportation, removal, 
handling, use, disposition, or other activity causing or leading to contact of any kind 
whatsoever with asbestos on the Real Property, whether Grantee has properly warned or 
failed to properly warn the indiYiduals(s) injured. 

XXIII. CULTURAL ARTIFACTS AND HISTORIC STRUCTURES 

A Grantor conducted an inspection of the Real Property on February 3, 1998, in compliance with 
Part V, Paragraph C of the "Progrrururunic Agreement for the Built Environment," which, states 
that the Grantor's Cultural Resources Progriiin . shall . undertake a culturai a.SseSsment of the 
contentS of rustoric . buildings arid structures to locate and identify . aitifaeis that may have 
interpretive or educational value as exhibits for local, State of Washington, or national museums. 
Said assessment has been completed; and artifacts Identified are listed in Attachment J. 

B. Grantor and Grantee shall jointly execute a Memorandwn of Understanding ("MOD") with the 
Washington State Departinent of Con1munity/ Trade, and Econoin.ic Development, Office of 
Archeology and Historic Preservation that will address cultural resource issues associateq with 
the Real Property and Railroad. After joint negotiation. of an acceptable MOU. Grantee shall be 
bound by the tenns of said MOU for the purposes of cultural aiti.facts disposition and care U.nder 
the terms of thiS Indenture. 

IN WITNESS WHEREOF, the Parties, by and through their authorized representatives, have executed the 
foregoing Indenture on the date first written above. 

United States of America by and through the U.S. Department of Energy 
GRANTOR: 

Witnessed by Nota.ty Public:~~~../..::LL.2J..~::::::::::k~~p udt~t, {t'U.:fb ~ 
. My Commission Expires:_...,' \,.:.;. ,_...La, ~;.:...q.-::::.-...:....,.__:;.=-.=-..-:;_-'-----
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Port of Benton, Washington 
GRANTEE: 

By:.~~~·--~~. ~4~~~4~~~·~~-----------------­
Ben Bennett, ExecutiVe D~of Benton, Washington 

Date:.~-9-'-1-l""'-'-L-.&.-~~~· ::.......,/ qk-·~8::....----

11 

........... ,,,,,,, 
--:-:_ p..S A. d'' 
-o~ ········ o'• /'....:. ~·-·:.~ONb~·. ~~~ 

~~ .. ·:r:,,.... . ~ ... .,.,, 
~ ;o ~OTAifr~\ ~~ 
I. ,(J - • ~ '1. • . - : ~ 
I. ':. ~-.,. : ~ 
rl ~·· • vtR.JV ,• if/ , •. ~ . . "" 

,, •• ••• ". 0 'J. •• •• ; . ,, fJi:'······· ; ,,, . . --- ' 
. ''"''' ...... -- . 



375

Exhibit 2 



376

RAILROAD LEASE 
Port of Benton-Tri-City Railroad Company 

PARTIES: 

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington, 
hereafter "Port" . 

. TENANT: TRl-CITY RAILROAD COMPANY, L.L.C., a Washington limited 
liability company herea.fter "Tenant". 

RECITALS: 

WHEREAS, the Port acquired the S9uthern Connection of the Hanford Railroad from the 
United States -Department of Energy (hereafte~ "DOE") to prevent the closure of the railroad and 
to maintciin raiiroad operations for economic development purposes. · 

. WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to 
generate revenues to pay the costs of operation and maintenance of the railroad . 

. WHEREAS, the Port entered into an Operations and Mamte.nance Agreement with 
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and 
this agreement requires the Port to pay certain expenses related to the railroad, including 
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility 'for th.e 
inspection, maintenance and replacement of the bridges and overpasses. 

WHEREAS, the Port has been required to pay for the replacement of a section of the 
railroad bridge which was destroyed by fire. 

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for 
the railroad maintenance building in the Port's Manufacturing Mall (formerly DOE's 1100 
Area), which Lease has been as'signed to the Tenant. 

WHEREAS, the parties wish to transfer the costs associated with the operation of the 
railroad, including the insurance and the responsibility for the inspection and maintenance of the 
bridges and overpasses to the Tenant. 

EXHIBIT 2 
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WHEREAS, the Port has been required to respond to an inquiry by the Railroad 
Retirement Board concerning the Port's liability for pension payments as an railroad operator and 
the Port wants to avoid classification as a railroad operator. 

WHEREAS, the Port Wishes to transfer the responsibility for rail operations and for 
negotiating with major carriers to the Tenant and to relieve the Pcirt of the responsibility for such 
activities; now therefore it is hereby agreed among the parties as follows: 

AGREEMENTS: 

1. LEASE. Port hereby leases to Tenant upon the ter!ns, covenants and conditions 
contained herein, the real and personal property known as the Port of Benton Railroad Southern 
Connection and the 1171 Building (hereafter the "Property"). The real property is described on 
Attachment I. 

1.1 The Property consists of approximately 16 miles of railroad trackage an<! 
right of way extending from the Richland Connection in Kennewick, W~hington to the Po,rt_,of 
Benton's ManufactUring Mall in Ric!lland, Washington, and generally bordered by Horn Rapids 
Road on the north, fonnerly known as the 11 00 Area, including the tracks, bridges, trestles, 
crossings and -maintenance equipment. The equipni.€mt and fixtures are more particularly 
described on Attachment 2 to this Agreement. 

. . 

1.2 The Tenant has been operatirig the Port of Benton railroad · and ha5 
occupied the 1171 Building since October, 1998 and 1s fuily familiar with the Property and 
a·grees to take the Property in its present condition, and subj~t to the restrictions contained in the 
Indenture betweenthe United, States of America and tl:ie Port, the amendments .thereto, and the 
Qwt Claim Deed from ~e ,United States of America, copies of which has been provided to the 
Tenant. The Tenant agrees to tak~ theProperty irt its present condition witliout wmant,ies. The 
Tenant is relying upon its oWrlinspections of the PropertY to determine whether to enter into this 
Lea.Se, and the Tenant is riot relying_upon any' representation made by the Port, its employees ot 
ag-ents; except as specifically s_et foi:th in this Le~e. · · · 

1.3 The Port may acquire trackage rights to use additional railroad tracks 
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional 
trackage rights from the DOE, the Port will attempt to negotiate an agreement With the Tenant to 
add the track rights to this agreement, if permitted by the terms of any agreements with the 
United States and to the extent the terms of the agreement for trackage rights are acceptable to 
the Tenant. An agreement to add additional track to this agreement, may require the Tenant to 
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the 
Port may cancel any agreement with the United States for trackage rights without any further 
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the 
United States for trackage rights, the Tenant shall be free to negotiate with t4e United States for 
the trackage rights. 
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1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to 
use the track north of Hom Rapids Road to the Energy Northwest Generating Station site, which 
the Port agrees to allow the Tenant to utilize under the terms of this Lease, provided that the 
Tenant maintains the track as herein required. DOE has proposed a Memorandum of Agreement 
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest 
Generating Station. After the execution of the MOA by the Port and DOE, the Port will pennit 
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant 
complies with the terms and conditions of the MOA and subject to the provisions oftbis Lease. 

2. TERM. This lease shall run for a period often years commencing on the 1st day 
of August, 2002 and terminating on the 31st day ofMarch, 2012. 

2.1 The Tenant shall have the option to extend th.is Lease for two additional 
tenns of ten years each after the expiration of the initial tenn and after the expiration of the first 
renewal term 

2.2 The option to extend this Lease shall be deemed to have been exercised 
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least 
one hundred eighty (180) days prior to termination of the initial term or the expiration of the first 
renewal term 

2.3 The Tenant may only exercise the right to extend the tenn of this Lease if 
the Tenant is not in material default in the · performance of the terms of this Lease at the time the 
Tenant exercises the option or at the time an option is deemed to be exercised under-Section 2.2. 

2.4 In the event the Tenant elects not to exercise the Lease extension as provided 
in this Section, then this Lease shall terrill.nate and the Tenantshall have no further rights under 
the terms of the Lease. 

3. RENT. Tenant shall pay rent, in advance on the first day of each month during the 
term of this lease, in the following amounts: 

3.1 During the initial tenn of the lease, the parties have agreed that the monthly 
rental for the real property, railroad trackage, right of way and building more particularly 
described in Attachment 1, shall be $2,000.00, phis the applicable leasehold tax as hereafter 
provided. 

3.2 In addition to the rent for the real property, the Tenant shall pay $2,000.00 
per month as rent for the railroad maintenance and operation equipment owned by the Port and 
more particularly described on Attachment 2. The Tenant shall be responsible for the payment of 
any sales tax which may be payable as a result of the lease of equipment. 

3.3 Rent payments shall be made payable to the Port of Benton and shall be 
paid at the Port offices at 3100 George Washington Way, llichland, Washington, or at such other 
address as the Port shall direct in writing. 
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3.4 In addition to the rent provided for herein, the Tenant shall pay the 
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute 
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of 
rent The current leasehold tax rate is 12.84%. 

3.5 Commencing five (5) years from the commencement date of this lease, and 
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be 
increased in order to reflect the proportionate increase, if any, occurring between the 
commencement date and such adjustment date in the cost of living as indicated by the Consumer 
Price Index for Urban Consumers ~Western US Average- All Items, as published by the U.S. 
Department of Labor's Bureau of Labor Statistics (the . "Index''). Such adjustment shall be 
accomplished by multiplying the numerator of which shall be the Index level as of the January 
preceding the date of adjustment, and the denominator of which shall be the Index level as of the 
January preceding the Lease commencement date. Any adjuStment of rent shall become effective 
immediately. In no event shall the rent be less than that specified iri sections 3.1 and 3.2. If the 
index is discontinued, Landlord shall substitute a similar index of consumer prices. 

3.6 Any rent payment not paid within ten days of the date upon which the 
Tenant receives notice that a ·payment is past due shall accrue interest on the_ unpaid rent at the 
rate of one and one· half percent of the late payment for each month or portion of month by which 
the payment is delayed. 

4. CONDITION OF PROPERTY. The Tenant shall take the Property in its present 
condition, without warranties or representations by the Port except as set forth in this Lease. The 
Tenant shall. be responsible for the maintenance and repair of the · railroad maintenance and 
operation equipment o\vned by the Port and u$ed by the Tenant pursuant to this Lease. In the 
event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not 
be required to provide replacement eqUipment. If the equipment becomes obsolete or ·inoperable 
through no fat,tlt of the Tenant, the unusable equipment shall be returned to the Port and the rent 
shall be adjusted to acc~unt for the equipment which is no longer being used by the Tenant. This 
provision sh~J not apply to the equipment that becomes inoperable due to the Tenant's failure to 
properly maintain the equipment. · 

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW 
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of 
this Lease. 

6. TAXES AND ASSESSMENTS~ Tenant shall pay all taxes assessed against the 
buildings and improvements o'W!led by the Tenant and the other property of Tenant located upon 
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter 
levied against the Property, or a portion thereof, during the tenn of this Lease, including 
assessments corning due to any special purpose governmental district;. provided, however, if the 
assessment is payable in installments, whether or not interest shall accrue on the unpaid 
installments, the Tenant may pay the assessments in installments as they become due, provided 
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that the Tenant's obligation to pay the assessments levied during the term of the Lease, even 
though paid in installments, shall survive the termination or expiration of this Lease. 

6.1 Tenant may contest the legal validity or amount of any taxes, assessments 
or charges which Tenant is responsible for under this Lease, and may institute such proceedings 
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant 
may withhold or defer payment or pay under protest but shall protect Port and the Property from 
any lien. Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments 
to any taxing authorities imd for the purpose of contesting any taxes, assessments or charges. 

7. USE. The Tenant shall use the Property for the operation and maintenance of 
railroad transportation facilities, for uses in conjunction with or reasonably connected to the 
permitted uses and for no other purposes except those approved in writing by the Port. 

· 7.1 The Tenant's use, operations, and maintenance of the tracks shall comply 
with the provisions of the Quit Claim Deed and Indenture from the United States of America 
through which the Port acquired title to the property. In addition, the Tenant shall comply _with 
all laws, rules and regulations applicable to the Tenant's use, operation and maintenance of the 
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in 
light of the use of the railroad and shall be subject to tlie review and approval of the Port, to 
insure compliance with the Port's agreements With the United States. 

7.2 In the event the Department of Energy, or any user of the railroad files a 
complaint with the Port concerning the Tenant's rates, tariffs or operations, the Port will notifY 
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with . 
the Tenant and the complainant. 

7.2.1 If the complaint involves matters which are within the purview of 
National Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the 
rules of the NSTB to resolve the dispute. · 

7.2.2 ff the Port is unable to resolve the complaint which is within the 
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be 
"referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit 
Claim Deed. 

7.2.3 Complaints which can not be referred to the NSTB, shall be 
resolved pursuant to the tenns and conditions of this Lea.Se. 

7.3 The Port acquired title to the Property by conveyances from the United 
States of America. The Tenant covenants that it will not use the Property in any manner which 
would subject the Property to forfeiture under the provisions of the above-described Indenture or 
quit claim deed. 

7.4 The Tenant shall not take any actions which will amend, modify, terminate 
or invalidate any existing contracts which the Port has with any other railroad carrier, without the 
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Port's prior written consent. The Tenant shall continue to provide railroad access to areas 
currently served by the railioad unless the Port and Tenant mutually agree that such access is no 
longer practicable. 

8. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant, 
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then 
existing thereon in good condition and repair, subject to reasonable wear and tear, and ~ 
accordance with all applicable covenants, laws, rules, ordinances, and regulations of 
governmental agencies applicable to the maintenance and operation of the railroad, provided, 
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls 
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in 
good working condition and repair, ordinary and usual w~ and tear excepted. 

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and 
overpasses by certified personnel. The inspections will comply with the requirements of CFR 49 
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad. 
Tenant will promp.tly repair any · conditions which require repair or replacement in order to 
comply with applicable i:ules and regulations. The-obligation to mamtain tlie railroad shall 
inClude the maintenance, repairs or replacements of the bridges, spans and overpasses and the 
maintenance, repaii- and replacement of the tracks which cross the bridges, spans and overpasses. 
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and 
the Tenant accepts the trackage rights, the Tenant agrees to assume the obiigation to maintain the . 
additional track in accordance with the terms and conditions of the agreement which the Port has 
entered into with DOE. 

8.2 Any repairs or maintenance which is necessary for safety or the protection of 
life and property shall be done as soon as possibie. · Tenant shall promptly repOrt any stich 
conditions to the Port. · 

8.3 Tenant will provide for regular inspections and maintenance of the railroad 
crossings and the crossing signals by certified personnel. The inspections will comply v.-ith CFR 
49 ·and any applicable law and regulations. The crossings and crossing signals shall be 
maintained in at least their present condition. 

8.4 Tenant will provide aU of the labor and materials necessary to maintain, 
repair or replace any of the railroad as required to meet the conditions of this contract. 

8.5 Tenant shall be responsible for the maintenance of the equipment during the 
term of this agreement and shall insure the equipment against loss or damage. Upon the 
termination of this agreement or if Tenant determines that the equipment is no longer needed for 
maintenance of the railroad, Tenant shall return the equipment to the Port in its present condition, 
reasonable wear and tear excepted. 
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8.6 In the event the equipment becomes unavailable for use due to obsolescence 
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under 
the terms of this agreement. 

8. 7 The equipment shall be used only for the maintenance and operation of the 
railroad and for no other pwpose without the prior written consent of the Port and an use 
agreement which provides for payment for the use of the equipment. 

8.8 The Port shall retain title to the equipment and the Port may dispose of any of 
the equipment which is not needed for the maintenance of the railroad. 

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction 
or alteration of the improvements on the Property, except for interior improvements or non­
structural modifications is commenced and before any bullding materials have been delivered to 
the Property in connection with such construction, reconstruction or alteration by Tenant or under 
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's 
written waiver of the following condition or conditions: 

9 .I Tenant shall deliver to Port, for its approval, one set of preliminary 
construction plans and specifications prepared by ari. architect or engineer licensed to practice as 
such in the State of Washington including, but not Iilnited to, prel.imiriary grading utility 
connections, locations of irigress and egress to and frbrri public thoroughfares, curbs, gutters, 
p~k:Ways, street lighting, desigiis and locat~oils for cmtdoor signs~ Sto..@.ge areas, and-landscaping, 
all ~~cient to enable Port to make an ~nfonned jtidginenf ~bout the design and q~ty of 
corwt;uctiQp. All. imprpvemen~ shall_Q_~~nstructed within the exterior pro~rty_lines oJ the __ 
Property provided th13,t required work ~eyon~ the Prop~rty on utilities, access, and conditional l!se 
requirements will 'not violate this provision> Tenant shall pemlit Port to use. the plans without 
paynient for pwposes reievant to and ~6nsistent With this J:.ease. ·. 

9.2 . The Port shall examine the plans and .specificationsJor the purpose of 
determining reasonable compliance with the terms and conditions of this Lease, the Protective 
Covenants and compatibility With the overall design a.n,d tise. Approval wili not be unreasonably 
withheld. Approval or disapproval shall be communicated to the Tenant, and disapproval shall 
be accompanied by specification in reasonable detail of the grounds for disapproval; provided 
that Port's failure to disapprove the initial construction planS within fo~eeri (14) days or 
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to 
be approval. 

9.3 Tenant shall prepare final working plans and specifications substantially 
conforming to preliminary plans previously approved by the Port, submit them to the appropriate 
governmental agencies for approval, and deliver to Port one complete set as approved by the 
governmental agencies. · 

9.4 Tenant shall notify Port of its intention to conunence the initial 
construction at least fourteen days before conunencement of any such work or delivery of any 
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materials. The notice shall specify the approximate location and nature of the intended 
improvements. During the course of construction, Port shall have the right to post and maintain 
on the Property any notices of non-responsibility provided for under the applicable law, and to 
inspect the Property at all reasonable times. · 

9.5 Except as specifically provided in this Lease, Port makes no covenant or 
warranties respecting the condition of the soil or subsoil or any other condition of the Property. 

9.6 Once work is begun, Tenant shall, with reasonable diligence, complete all 
construction of improvements. Construction required at the inception of the Lease shall be 
completed and ready for use within eighteen (18) months after commencement of construction, 
provided that the time for completion shall be extended for so long as the Tenant is prevented 
from completing the construction due to delays beyond the Tenant's control; but failure, 
regardless of cause, to commence construction within eighteen (18) months from the 
commencement date of the Lease shall, at Port's election exercised by thirty days written notice, 
terminate this Lease. All work shall be performed in a workmanlike manner, substantially 
comply with the plans and specifications required by this Lea5e, and comply with all applicable 
goveriunental permits, laws, ordinances, and regulations. 

9.7 Tenant shall pay the cost and expense of all Tenant's: improvements 
constructed on the Property. Tenant shall not pennit any mechanic's, or construction liens to 
attach to the Property. Tenant shall not permit any mechanics', materialmen's, contractors' or 
subcontractors' lien arising from any work of improvement perfonned by or for the Tenant to be 
enforced against the Property, however it may arise. Tenant may withhold payment of an_y claim 
in ~nnection with a good . faith dispute over the obligation to pay, so long as Port's Property 
'interests are not jeopardized. Tenant shall defend and indemnify Port against all liability and Ieiss 
of any type arising out of the construction o(improvemehts on -the Property by Tenant. Unless 
caused by the Port, its agents, contractors, and invitees, Tenarit shall reimbur5e Port for all sums 
paid according to this parag!aph, together with the Port's reasonable attorneys' fees and costs plus 
interest on those sums at the legal rate. -

9.8 On completion of the construction of any improvements, additions or 
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or material 
changes in plans or specifications made during the course of the work and shall at that time 
supply Port with drawings accurately reflecting all such changes. Changes which are non­
structural or which do not substantially alter the plans and specifications as previously approved 
by' the Port do not constitute a material change. 

10. OWNERSHIP OF IMPROVEMENTS. All improvements .constructed on the 
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this 
Lease. Upon the termination of this Lease for any reason, any buildings, improvements or trade 
fixtures installed on the Property shall become the property of the Port. Provided, however, in 
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Property 
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its 
successors, such that in any event the value of the improvements is less than the cost of removal, 
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.___ -

remediation or renovation to bring the Property into compliance, then the Port may require the 
Tenant to remove any improvements or trade fiXtures installed by the Tenant. The Tenant shall 
repair, at Tenant's expense, any damage to the Property resulting from such removal. 

10.1 The equipment and fixtures on the property which belong to the Port shall 
remain the property of the Port and the Tenant shall be required to maintain the Port-owned 
equipment and fixtures during the tenn of this Agreement. The equipment and fixtures owned by 
the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear 
and tear excepted. 

11. ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor 
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior 
written consent. Each sublease for any portion of the premises in addition to the reference to 
Section 7 of this lease, shall specifically advise the subtenant that the sublease is subject to the 
reyerter contained in the deed and indenture from the United States to the Port of Benton. No. 
assignment or sublease of the Lease shall relieve the Tenant of its obligations under this Lease. 

12. lNSUR..Al'-fCE. Throughout the term, at Tenant's sole cost and expense, Tenant 
shaJl keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive 
bmad form railroad liability insurance (including a contractual liability endorsement) against 
claims and liability for personal injury, death or property damage arising from the use, operatio~ 
maintenance, occupancy, misuse, or condition of the Property and improvements, with limits of 
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably 
acceptable to the Port. · The Port shall be an additional insured on such poJicies. 

12.1 RAILROAD PROPERTY INSURANCE. Throughout the term of the 
Lease, at Tenant's sole cost and expense, the Tenant shall keep or cau5e to be kept in force~ for 
the mutual benefit of the Port and the Tenant, property instirance insUring all of the tracks, 
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the . railroad 
prop-erty subject to this lease against loss or damage from any cause, with the Port named as the 

. owner of the insured property. The property shall be ipsured for its actual replacement vruue 
· with such deductibles as are acceptable to the Port. · · 

12.2 BUILDING PROPERTY INSURANCE: The Port shall maintain property 
insurance insuring the improvement known as the 1171 Building described in Attachment 1 
against loss or damage from ftre, flood, wind, or other natural disasters, with the Port named as 
the owner of the insured property. The property shall be insured for its actual replacement value 
with such deductibles as are acceptable to the Port. The Tenant shall maintain insurance 
coverage on the Tenant's property, fixtures and equipment located on the premises. 

12.3 PROOF OF COMPLIANCE. The Tenant shall provide the Port with 
Certificates of Insurance showing the coverages and deductibles. All property insurance which 
the Tenant is required to maintain on the Port's property shall name the Port as the owner of the 
property and shall insure the Port's interest in the property. The Tenant shall deliver to Port, in 
the manner required for notices, a copy or certificate of all insurance policies required by this 
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Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance 
carrier to give Port at least ninety (90) days prior written notice before such policy terminates. 
Tenant shall not substantially modify any of the insurance policies required by this Lease without 
giving at least ninety (90) days prior written notice to Port. 

13. INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless 
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any 
claim, suit, action, or legal proceedings brought against the Port by any party alleged to have 
resulted from the Tenant's use, oj>eration, maintenance or occupation of the railroad or any 
portion of the premises or any of Tenant's activities incidental thereto, or any breach or default in 
the performance of any of the tenns or conditions of the Tenant's obligations under this lease 
agreement. 

14. DEFAULT. 

14.1 EVENTS OF DEFAULT. Each of the following events shall be a default 
by Tenant and a breach of this Lease. 

14.1.1 The breach of any of the terms or conditions of the Lease 
Agreement 

14.1.2 The failure or refusal to pay when due any installment of rent or 
other sum required by this Lease to be paid by Tenant, or the faill.ire to perform as required or 
conditioned by any o~er covenant or condition of this Lease. . . . . 

14.1.3 The appointment of a receiver to take possession of the Property or 
improvements, or of Tenant's intereSt ii1 the leasehold ~State or of Tenant's operations on the 
Property for any rea.Soi:l, unless such appointment is dismissed, vacated or otherwise pennanently 
stayed or terminated within sixty days after the appointment. . 

- . . . ·. -

. . 

14.1.4 An assignment by Tenant for the berlefit of creditors or the filing of 
a voluntary or involuntary petition by or agal.nst Tenant under any law for -the purpose of 
adjudicating Tenant a bankrupt; or for extending time for payinent, adjustment or satisfaction of 
Tenant's liability; or for reorganization, dissolution, or arrangement on accourit of or to prevent 
bankrUptcy or insolvency; ·unless the assignment or proceeding, and all consequent orders, 
adjudications, custodies, and supervision are dismissed, vacated, or otheiwise ·permanently stayed 
or terminated within sixty days after the assignment, filing, or other initial event. 

14.2 NOTICE. As a precondition to pursuing any remedy for an alleged default 
by Tenant, Port shall give written notice of default to Tenant, in the manner herein specified for 
the giving of notices. Each notice of default shall specify the alleged event of default and the 
intended remedy. 

14.3 TENANT'S RIGHT TO CURE. If the alleged default is nonpayment of 
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten 
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(10) days after receipt of written notice to cure the default. For the cure of any other default, 
Tenant shall have thirty days after receipt of written notice to CW'e the default, provided, 
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not be in 
default if it promptly undertakes a cure and diligently pursues it. 

14.4 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for 
each and every covenant or condition which must be performed hereunder. 

15. POR"PS REMEDIES. If any default by Tenant continues uncured after receipt of 
written notice of default and the period to cure as required by this Lease, for the period applicable 
to the default, subject to the provisions of Section 13, the Port has the following remedies in 
addition to all other rights and remedies provided by law or equity to which Port may resort 
cwnulatively orin the alternative: 

15.l Without terminating this Lease, Port shall be entitled to recover from 
Tenant any amounts due hereunder, or any damages arising out of the violation or failure of 
Tenant to perform any covenant, condition or provision of this Lease. 

15.2 . Port may elect to terminate this Lease and any and all interest and claim of 
Tenant by virtue of such lease, whether such interest or claini is existing or prospective, and to 
tenninate all interest of Tenant in the Property and any improvements or fixtures thereon (except 
trade fixtures). In the event this Lease is termiriated, all obligations and indebtedness of Tenant 
to Port arisrng out of this Lease prior to the date of termination shall survive such tennination. In 
the event of termination by Port, Port sh~U be entitled to recover i.mniediately as damages the 
total_ of the following amounts: 

15.2.1 The reasonable costs of re-entry and reletting, including, but not 
limited t6, any expenses of cleaning, repairing, altering', remodeling, refurbishing, removing, 
Tenanfs property or. any other. expenSes incurred m recovering possession . of the Property or 
reletting the Propeey; including, but not limited to, reasonable attorney's fees, court costs, 
broker's commissions and advertising expense. -

15.2.2 The loss of rental on the Property accruing until the date when a 
new tenant has been or with the exercise of reasonable diligence could have been, obtained. 

15.3 Port may re-enter the Property and take possession thereof and remove 
any persons and property by legal action or by self-help and without liability for damages, and 
Tenant shall indemilify and hold the Port harmless from any claim or demand arising out of such 
re-entry and removal of persons and property. Such re-entry by the Port shall not terminate the 
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the 
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or 
in conjunction with other properties, for a term longer or shorter than the term of this Lease, upon 
any reasonable terms and conditions, including the granting of a period of rent-free occupancy or 
other rental concession, and Port may not be required to relet to any tenant which Port may 
reasonably consider objectionable. 
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15.4 In the event Port relets the Property as agent for Tenant, Port shall be 
entitled to recover immediately as damages the total of the following amounts. 

15.4.1 An amoWlt equal to the total rental coming due for the remainder 
of the term of this Lease, computed based upon the periodic rent provided for herein and without 
discount or reduction for the purpose of adjusting such amount to present value of anticipated 
future payments, less any payments thereafter applied against such total rent by virtue of the new 
lease. 

15.4.2 The reasonable costs of re-entry and reletting, including but not 
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing, removing 
Tenant's property, or any other expenses incurred in recovering possession of the Property or 
reletting the -Property, including, but not limited to, attorneys' fees, court costs, broker's 
commissions and advertising expense. 

15.5 All payments received by Port from reletting shall be applied upon 
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to 
Tenant. 

16. WAIVER. No waiver of any default shall constitute a waiver of any other breach 
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege 
or se-rvice voluntarily given or perfonned by either party shall ~ve the other any contractual right 
by ctistom, estoppel, or otherwise. The stibsequent acc.eptance of rent pursuant to this Lease shall 
not constitute a waiver of any preceding defauit by Tenant other than default on the payment of 
th-at particular rental payment, regardless of Port's knowledge of the preceding breach at the time 
of ac~ceptirig rent. Acceptance of rent or other payment after telmination shall not constitute a 
reinstatement, extension or renewal of this Lease, or revOcation of any notice or other act by Port. 

17. ATTORNEYS' FEES. If either party brings any action or proceeding to enforce, 
protect or establish ariy right or remedy under this Lease, the prevailing party shall be entitled to 
recover reasonable a!tomeys' fees and costs from the non-prevailing party. Arbitration is an 
action or proceeding for the purpose of this provision. The "prevailing party" means the party 
determined by the court or the arbitrator to most nearly have prevailed. 

18. ACCESS BY PORT. Port, or Port's representatives and agents, shall have access 
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the 
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb ¢e 
use and occupancy of the Property by Tenant. 

19. RECORDING OF LEASE. Either party to this Lease may record the Lease with 
the Auditor of Benton County. In lieu of recording the entire Lease either party may record a 
memorandum of lease setting forth the legal description of the property, the parties and the term 
of the Lease, together with any additional information which the party deems to be relevant, and 
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as long as the information in the memorandum is accurate the other party agrees to sign the 
memorandum of lease. 

20. HOLDING OVER. In the event Tenant shall hold over after the expiration or 
tero1ination of this Lease, or at the expiration of any option tenn, such holding over shall be 
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease 
except that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated 
over a 365 day year and paid by Tenant each month in advance. The tenancy may be terminated 
by either party giving the other party thirty days written notice of the intent to tenninate. · 

21. SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security 
provided for in Section 5, in order to se.cure the prompt,· full and complete performance of all of 
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect 
and indemnify Port from any liability subject to the lien, if any, of the holder of the first mortgage 
against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of 
Tenapt's right, title and interest in and to all rents and profits from the Property, all of the 
materials stored on the premises, and all permanent improvements constructed thereon, to secure · 
the Tenant's obligations under this Lease. In ti:ie event Tepant defaults in any of its obligations 
hereunder, Port shall have the right at any time after the period for cure provided in paragraph 
15.3, Without -notice or demand, to collect all rents and profits directly and · apply all sums so 
collected to satisfy Tenant's obligations hereunder, mcluding payinent to Port of any sums due 
from Tenant. The assignment of rents to the Port shall be subordmate to any assignment of rents 
to a leasehold mortgagee for security pi..trposes. Such remedy shali be in addition to all other 
remedies under .this. Lease. This security interest will not ext~nd to' the Tenant's business 
receivables other than rents and profits from the property, provided that_ this exception witl not 
affect the enforcement or colleCtion of any judgrrient obtained against the Tenarit by the Port. 

22. HAZARDOUS MATERIALS. Tenant shall not take or Store upon the Property any 
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law, 
except in strict compliance with ali applicable rul~s. regulations, ()Cdinance~ and stat-utes. Tenant 
shall comply with the Port's Haiardous Materials Communications Policy, but shall not be 
subject to the notice requirements thereof in connection with the i11stallation, us~, _operation, or 
removal of usual office equipment including, without limitation, computers-and photocopiers. 

22.1 Tenant shall not permit any contamination of the Property. The Tenant shall 
immediately remove any contaminants or pollutants and shall promptly restore the Property, 
subject to any condition existing prior to the commencement of this Lease, which shall be the 
responsibility of the Port. 

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim 
or litigation arising from hazardous or toxic materials on the Property or resulting from the 
contaminl!-tion of the Property, caused .by the acts or orilissions of the Tenant, its subtenants, 
employees, agents, invitees, or licensees, during the term of thls Lease. 
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22.3 In the event of the termination of this Lease for any reason, the obligation of 
the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall 
survive the termination. 

23. GENERAL CONDiTIONS. 

23.1 NOTICES. Any notices required or permitted to be given under the terms 
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by 
registered or certified mail, return receipt requested, or by overnight courier, directed to the 
parties at the following addresses, or such other address as any party may designate in writing 
prior to the time of the giving of such notice, or in any other manner authorized by law: 

Port: Port of Benton 
3100 George Washington Way 
Richland, Washington 99352 

Tenant: Tri-City Railroad Company, L.L.C. 
2355 Stevens Drive 
P.O. Box 1700 

. Richland, WA 99352 

Any notice given shall be effective when actually received, or if given by certified 
or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the 
mailed notice is available for pick up. 

23.2 NONMERGER. If both Port's and Teb.ant's estates in the Property or the 
improvements or both become vested in the same owner, this Lease shall nevertheless not be 
destroyed by application of the doctrine of merger except by the express election of the owner 
and the coo.Sent of the mortgagee or mortgagees under all mortgages existing upon the Property. 

23.3 CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of 
this Lease and the captions of the various paragraphs are for convenience and ease of reference 
only, and do not define, limit, augment or describe the scope, content or intent of this Lease or of 
any part or parts of this Lease. 

23.4 EXHIBITS AND ADDENDA. All exhibits and addencia to which 
reference is made in this Lease are incorporated in the Lease by the respective references to them. 
References to "this Lease" includes matters incorporated by reference. 

23.5 SUCCESSORS. Subject to the provisions ofthis Lease on assignment and 
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and 
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal 
representatives of the respective parties. The Port agrees that if the Property is sol~ assigned, or 
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conveyed, except for any conveyance to the United States, the Port will place a provision in any 
conveyance making the conveyance subject to the terms and conditions of this Lease. The Port 
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port 
will be subject to the terms of this Lease, with the exception of any conveyance to the United 
States. 

23.6 NO BROKERS. Each party warrants and represents that it has not dealt 
with any real estate brokers or agents in connection with this Lease. Each party will indemnify 
and hold the other hannless from any cost, expense or liability (including costs of suit and 
reasonable attorney fees) for any compensation, conunission, or fees claimed by any broker or 
agent in connection with this Lease. 

23.7 WARRANTY OF AUTHORITY. The persons executing and delivering 
this Lease on behalf of Port and Tenant each represent and warrant that each of them is duly 

. authorized to do so and that the execution of this Lease is the lawful and voluntruy act of the 
person on whose behalf they purport to act 

. 23.8 QUIET POS$ESSION. The Port agrees that ,upon compliance with the terms 
and conditions of this Lease, the Tenant shall at all tirrie:S have the right to the quiet use and 
enjoyment of the Property for the tenn of the Lea5e and any extensionS. 

23.9 . LEASE CERTIFICATION. Upon the request of the Tenant the Port 
agrees to provide a written certification of the status of the Lease, to the best knowledge of the 
Port at the time of the certification, setting forth the following: I) whether the Lease is in full 
force and effect; ii) whether there have been any amendirients or modifications to 'the Lease; iii) 
whether the Tenant is current in the payment of the renf apd other charges under the tei111S of the 
Lease; iv) whether the Po~ is aware of any default or breach on the part of the Te~t. 

23.10 · PARTIAL INVALIDITY. If any provision of this Lease is held to be 
invalid or unenforceable, all other provisions shall nevertl}eless continue in full force and effect. 

23.11 · CONSTRUCTION. The parties lease haye reviewed this lease and have 
the opportunity to consult with their respective counseL The lease shall riot be deemed to be 
drafted by either party and the lease shall not be construed against either party as the drafter. 

23.12 CONSENT. Whenever the consent or approval of a PartY to this Lease is 
required to be given by the tenris of this Lease to the other party, such consent or approval shall 
not be unreasonably withheld or delayed. 

DATEDthis (<-:,1-dE..yof &~.2002. 
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By: ~. By: ______ _ 
SCOTT D. KELLER 

Executive Director 
Title: _______ _ 

STATE OF WASHINGTON ) 
) ss. 

County of Benton ) 

On this day, before me personally appeared Scott D. Keller to me known to be the 
Executive Director of Port of Benton Commission, and acknowledged the said instrument to be 
the free and voluntary act and deed of said corporation for the uses and purposes therein 
mentioned, and on oath Stated that she was authorized to execute said instrument and that the seal 
affixed thereto is the corporate seal of said corporation. 

. fficial seal trus /;{day of Au11 UJf= , 2002. 
. I 

·NOTARY PUBLIC m and or the State of 
Washington, residiiig at /UCLJ. . Wll-
My coffirillssion expirv Uv.e 2 ( iDQ) 

STATE OF WASHINGTON) 
) ss. 

County of Benton ) (e. 
~AJln this day, before me personally appeared /?. ' ( } I jl t,;'~";};;,own to be the 

v l'l'lavr'1 .g..- of Tri-City Railroad Comp~ acknowledged the said 
instrumenttbe the free and voluntary act and deed of said company for the uses and purposes 
therein mentioned, and on oath stated that he was authorized to execute said instrument. 

. J Jl,. ..,.--- . 
GIVEN UNDER my hand and official seal this/ f.-day of~~· 2002. 
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Exhibit 3 
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WHEN RECORDED RETURN TO: 

City Surveyor 
City of Richland 
840 Northgate Dr. 
Richland, WA 99352 
MS#26 

Portion of Parcel: No number assigned by County. (Right-of-way} 

Right-of-Way Easement 

The Grantor, PORT of BENTON, a municipal corporation of the State 
of Washfngton, the, for and in consideration of the tr6nsfer of interest in a 
portion of prop~rty and other valuable considerations, grants to the CITY 
OF RICHLAND,_ Washington, a municipal corporation, and the CITY OF 
KENNWIC( Washington, a municipal corporation, aright-of-way . 
ecisememt in, _over and under the following described property situated in 
the CountY ofBe_nton, State ~f Washington, de.scribed as follows: 

A portion of the Southwest 1-4 of the Southeast 1iof Section 30, Township 9 
North, Range 29 East, W.M., Citiof Kennewick, Benton County, 
Wasnington, lying within, Poii of Benton arid Tri-City Railroadright-of-way, 
described as follows: · ·· · 

Beginning at South 1-4 corner of said Section 30; Thence South 89°48'03" 
East a distance of 686.7 6 feetolong the South line of sdid Section 30, to a 
point on the West line of the East 615.90 feet of said subdivision; Thence 
North 00°41'35" West a distance of 350.02 feet aiong said West line; 
Thence North 89°48'03" West a distance of 0.86 feet, leaving said West 
line; Thence continuing North 89°48'03" West a distance of 60.13 feet to 
the beginning of a 490.00 foot radius non-tangent curve, concave to the 
Southwest, having a radial bearing of South 86°11'43" West; Thence 
Northwesterly a distance of 112.90 feet along the arc of said curve, 
through a central angle of 13°12'06" to a point on the Easterly line of said 
Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on 
Page No. 192, records of said County and State; Thence North 00°41'35" 
West a distance of 57.72 feet along said Easterly line, to a corner of said 
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Lot 1; Thence South 88°58'02" West a distance of 16.62 feet, along a 
Northerly line of said Lot 1, and the Southerly line of a P.U.D. Substation 
Parcel, to the beginning of a 7 60.00 foot radius non-tangent curve 
concave to the Northeast, having a radial bearing of North 75°15'18" 
East; Thence Northwesterly a distance of 201.73 feet along the arc of 
said curve, through a central angle of 15°12'31" to a point on the 
Southerly line of the Union Pacific Railroad right-of-way; Thence South 
88°58'44" West a distance of 10.00 feet along said Southerly line, and the 
beginning of a 770.00 foot radius non-tangent curve, concave to the 
Southeast, having a radial bearing of South 89°33'21" East; Thence 
Northerly a distance of 18.72 feet along the arc of said curve, through a 
central angle of 01°23'35", leaving said Southerly line, to its point of 
tangency; Thence North 01 °SO'l4" East a distance of 81 .28 feet, leaving 
said curve, to a point on the Northerly line of said Union Pacific Railroad 
right-of-way, and the Southerly line of said Tract "B" of the Plat Alteration 
of Columbia Center Estates No.2, as recorded in Volume 14 of Plats, on 
Page No.7 4, records of said County and State; Thence North 8S0 56'20" 
East o distance of 10.01 feet, along said Northerly right-of-way and said 
Southerly line; Thence North 01°~0'14" East a distance of 139.26 feet, to 
the Northerly line of said Tract "B", Ond the Southerly line of the Port of 
Benton Ond Tri-City Railroad Company LLC, right-of-way, (se-e 
Memorandum of Lea~·e recorded under Auditor's File No. 2004-030381, 
records of said County and State.), to the TRUE POINT of BEGINNING; 
said Roint being a.t (Statio_n 16+39.17 at 30.00' Left as shown on Center 
Parkway Right-of~way Plans) and the beginning of a 2342.34foot radius 
non-tangent curve, concave to the Northeast, having a radial bearing of 
North 24°1 0'23" East; . Thence Northwesterly a distance of 21.66 feet 
along the arc of said curve through a central angle of 00°31'48"; Thence 
North 01°50'14" East a distance of 104.28 feet, leaving said Northerly and 
Southerly lines, and said curve, to a point on the Northerly line of said Port 
of Benton and Tri-City Railroad Company LLC, right-of-way, and the 
beginning of a 2242.01 foot radius non-tangent curve, concave to the 
Northeast, and having a radial bearing of North 26° 17'06" East; Thence 
Southeasterly a distance of 108.69 feet, along the arc of said curve, 
through a central angle of 02°46' 40", along said Northerly right-of-way; to 
a point on the proposed Easterly proposed right-of-way of Center 
Parkway; Thence continuing along said curve and Northerly line of said 
Port of Benton and Tri-City Railroad Company LLC, right-of-way 
Southeasterly a distance of 0.40 feet, along the arc of said curve, 
through a central angle of 00°00'37", along said Northerly right-of-way; 
Thence South 01 °50' 14" West a distance of 1 01.21 feet leaving said 
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Northerly right-of-way to a point on said Southerly line of the Port of 
Benton and Tri-City Railroad Company LLC, right-of-way, said point is also 
lying on a 2342.34 foot radius non-tangent curve, concave to the 
Northeast, having a radial bearing of North 22°04'2211 East; Thence 
Northwesterly a distance of 85.86 feet along the arc of said curve 
through a central angle of 02°06'01" back to the true point of beginning. 

Containing 1 0,270.8 square feet, more or less, according to the bearings 
and distances listed above and as depicted on the attached Exhibit 
"A". 

For the purpose of constructing, installing, maintaining, repairing, 
and operating a right-of-way, street crossing, above- and below-ground 
utilities, including an at-grade railroad crossing street surface end warning 
system, with full right to go upon said pren~ises at any time, subject to 
established industry standard railroad safety procedures and coordination 
protocols, for such purposes, together with the right to trim brush and trees 
that may interfere with the construction, maintenance and operation of 
same. This easement does grant the right to permit franchise holder and 
utility licensees of the City of Richland and the City of Kennewick to place 
underground utility facilities in this easement. 
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Scott D. Keller, Executive Director 
PORT of BENTON 

STATE OF WASHINGTON ) 
: ss 

COUNTY OF BENTON ) 

On this _day of . 2015, before me the 
undersigneq, Notary Public in and for the State of Washington, duly 
commissioned and sworn, personally appeared, Scott D. Keller, . 
Executive Director, an authorized representative for: PORT of BENTON, a 
municipal corporation of the State of Washington to me known to be 
authorized and who executed the executed the within and foregoing 
instrument, and acknowledged that he signed the same as his free and 
voluntary act and deed, for the use and purposes therein mentioned, 
and on oath stated that he is authorized to execute the said instrument. 

. .. 

·IN WITNESS WHEREOF, my hand and official seal hereon affixed the 
day and year above written. 

Sign Name: 

Notary Public in and for the State of Washington; 
Residing at ____________ _ 
My appointment expires ________ _ 

Print Name: 

15-006 
Drpjrpls 
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WHEN RECORDED RETURN TO: 

City of Richland 
City Surveyor 
P.O. Box 190 MS-26 
Richiand, WA 99352 

Portion of Parcel: No number assigned by County. 

PARTIAL RELEASE OF LEASE 

Tri-City Railroad, LLC, being the Lessee, under that certain lease dated August 1, 2002, 
exec-uted by the Port of Benton, in Benton County, Washington for and in sufficient 
consideration releases from said lease all right, ti_tle and interest in the following described 
property situated in Benton County, State of Washington: 

A portion of the Southwest~ of the Southeast~ of Section 30, Township 9 North, Range 
29 East,_ W.M., City -of Kennewick, Benton County, Washington, lying within, Port of 
BenJon and Tri-City Railroad right-of:-way, described as follows: 

Beginning at South% corner of said Section 30; Thence South 89°48'03" East a distance 
of 686.76 feet along the South line of said SeCtion 30, to a point on the West line of the 
East 615.90feet of said su_bdivision; ThenceNorth 00°41'35" West a distance of 350.02 

- feet along said West line; Thence North 89°48'03" West a distance of 0.86 feet, leaving 
said West line; The11ce contii"1Uing North 89°48'03"West a distance of 60.13feet to-the 
-beginning of a 49o.do_foot radius rion~tangent curve ; concave to the Southwest, having 
a radial bearing of South 86°11'43" West; Thence Northwesterly a distance of 112.90 
feetalong the arc of"said curve, through a central angle of 13°12'06" to a point on the 
Easterly line of said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats 
on Page No. 192, records of said County and State; Thence North 00°41'35" West a 
distance of 57.72 feet along said Easterly line, to a corner of said Lot 1; Thence South 
88°58'02" West a distance of 16.62 feet, along a Northerly line of said Lot 1, and the 
Southerly line of a P.U.D. Substation Parcel, to the beginning of a 760.00 foot radius non­
tangent curve concave to the Northeast, having a radial bearing of North 75°15'18" East; 
Thence Northwesterly a distance of 201.73 feet along the arc of said curve, through a 
central angle of 15°12'31" to a point on the Southerly line of the Union Pacific Railroad 
right-of-way; Thence South 88°58'44" West a distance of 10.00 feet along said Southerly 
line, and the beginning of a 770.00 foot radius non-tangent curve, concave to the 
Southeast, having a radial bearing of South 89°33'21" East; Thence Northerly a distance 
of 18.72 feet along the arc of said curve, through a central angle of 01 °23'35", leaving 
said Southerly line, to its point of tangency; Thence North 01 °50'14" East a distance of 
81 .28 feet, leaving said curve, to a point on the Northerly line of said Union Pacific 
Railroad right-of-way, and the Southerly line of said Tract "B" of the Plat Alteration of 
Columbia Center Estates No. 2, as recorded in Volume 14 of Plats, on Page No. 74, 
records of said County and State; Thence North 88°56'20" East a distance of 10.01 feet, 
alona said Northerlv riaht-of-wav and said Southerlv line: Thence North 01 °50'14" East 
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and the beginning of a 2242.01 foot radius non-tangent curve, concave to the Northeast, 
and having a radial bearing of North 26°17'06" East; Thence Southeasterly a distance of 
108.69 feet, along the arc of said curve, through a central angle of 02°46'40", along said 
Northerly right-of-way; to a point on the proposed Easterly proposed right-of-way of 
Center Parkway; Thence continuing along said curve and Northerly line of said Port of 
Benton and Tri-City Railroad Company LLC, right-of-way Southeasterly a distance of 0.40 
feet, along the arc of said curve, through a central angle of 00°00'37", along said Northerly 
right-of-way; Thence South 01 °50'14" West a distance of 101.21 feet leaving said 
Northerly right-of-way to a point on said Southerly line of the Port of Benton and Tri-City 
Railroad Company LLC, right-of-way, said point is also lying on a 2342.34 foot radius 
non-tangent curve, concave to the Northeast, having a radial bearing of North 22°04'22" 
East; Thence Northwesterly a distance of 85.86 feet along the arc of said curve through 
a central angle of 02°06'01" back to the true point of beginning. · 

Containing 10,270.8 square feet, more or less, according to the bearings and distances 
listed above and as depicted on the attached Exhibit "A". · 

This release shall not be construed to in any manner discharge, release or impair the 
effect of said lease upon any property other than the property specifically described 
herein. 

PARTIAL RELEASE OF LEASE 

LESSEE: 

Accepted & Acknowledged 
LESSOR: 

Date 

Date 
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STATE OF WASHINGTON ) 
: ss 

COUNTY OF BENTON ) 

On this_day of _____ 2014, before me, the undersigned, a Notary Public 
in and for the State of Washington, personally appeared, 
____________ an authorized representative for Tri-City Railroad, and 
that he/she executed the foregoing instrument, and acknowledged the said instrument 
to be the free and voluntary act and deed for the uses and purposes therein mentioned, 
and on oath state that he/she are authorized to execute the said instrument. 

Witness my hand and official seal hereto affixed the day and year first above 
written. 

Sign Name: 

Notary Public in and for the State of 
Washington; residing at __________ _ 
My appointment expires __________ _ 

Print Name: 
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WHEN RECORDED RETURN TO: 

City Surveyor 
City of Richland 
840 Northgate Dr. 
Richland, WA 99352 
MS#26 

Portion of Parcel: No number assigned by County. (Right-of-way) 

Right-of-Way Easement 

The Grantor, PORT of BENTON, a municipal corporation of the State 
of Washington, the, for and in consideration of the transfer of interest in a 
portion of property and other valuable considerations, grants to the CITY 
OF_ RICHLAND, Washington, a municipal corporation, and the CITY OF 
KENNWICK, Washington, a municipal corporation, a right-of-way 
ecisemient in, over and under the following described property situated in 

_ the County of Benton, State of Washington, described ds follows: - · · 

- A portion of the Southwest 1.4 of the Southeast 1.4 of Section 30, Township 9 
North, Range 29 East, W.M., City of Kennewick, Benton County, 
Washington, lying within, Port of Benton and Tri-City Railroad right-of-way, 
described as follows: 

. . - . . . . . 

Beginning at South 1.4 corner of said Section 30; Thence South 89°48'03" 
· East a distance of 686.7 6 feet along the South line of said Section 30, to a 

pOint on the West line of the East 615.90 feet of said subdivision; Thence 
North 00°41'35" West a distance of 350.02 feet along said West line; 
Thence North 89°48'03" West a distance of 0.86 feet, leaving said West 
line; Thence continuing North 89°48'03" West a distance of 60.13 feet to 
the beginning of a 490.00 foot radius non-tangent curve, concave to the 
Southwest, having a radial bearing of South 86°11'43" West; Thence 
Northwesterly a distance of 112.90 feet along the arc of said curve, 
through a central angle of 13°12'06" to a point on the Easterly line of said 
Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on 
Page No. 192, records of said County and State; Thence North 00° 41'35" 
West a distance of 57.72 feet along said Easterly line, to a corner of said 
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-~ 

Lot 1; Thence South 88°58'02" West a distance of 16.62 feet, along a 
Northerly line of said Lot 1, and the Southerly line of a P.U.D. Substation 
Parcel, to the beginning of a 7 60.00 foot radius non-tangent curve 
concave to the Northeast, having a radial bearing of North 75°15'18" 
East; Thence Northwesterly a distance of 201.73 feet along the arc of 
said curve, through a central angle of 15°12'31" to a point on the 
Southerly line of the Union Pacific Railroad right-of-way; Thence South 
88°58' 44" West a distance of 10.00 feet along said Southerly line, and the 
beginning of a 770.00 foot radius non-tangent curve, concave to the 
Southeast, having a radial bearing of South 89°33'21" East; Thence 
Northerly a distance of 18.72 feet along the arc of said curve, through a 
central angle of 01 °23'35", leaving said Southerly line, to its point of 
tangency; Thence North 01 °50'14" East a distance of 81.28 feet, leaving 
said curve, to a point on the Northerly line of said Union Pacific Railroad 
right-of-way, and the Southerly line of said Trdct_"B" of the Plat Alteration 
of Columbia Center Estates No.2, as recorded in Volume 14 of Plats, on 
Page No. 74, records of said County and State: Thence North 88°56'20" 
East a distance of 10.01 feet, along said Northerly right-of-way and said 
Southerly line; Thence North 01 °50'14" East a distance of 139.26 feet, to 
the -Northerly line of said Tract i·Bi', arid the Southerly line of the Port of 
Benton and Tri-City Railroad Company LLC, right-of-way, {see · 
Memorandum of Lease recorded under Auditor's File No. 2004-030381, 
records of said County and State.), to the TRUE POINT of BEGINNING; 
said point being at {Station 16+39.17 at 30.00' Left as shown on Center 
Parkway Right-of-way Plans) and the beginning of a 2342.34 foot radius 
non-tangent curve, concave to the Northeast, having a radial bearing of 
North 24°1 0'23" East; Thence Northweste_rly a distance of 21 :66 feet · 
along the eire of said CUrVe through a centraL angle of 6063i I 48"; Thence 
North 01 °50' 14" East a distance of 104.28 feet, leaving said Northeriy and 
Southerly lines, and said curve, to a point on the Northerly line of said Port 
of Benton and Tri-City Railroad Company LLC, right-of-way, and the 
beginning of a 2242.01 foot radius non-tangent curve, concave to the 
Northeast, and having a radial bearing of North 26°17'06" East; Thence 
Southeasterly a distance of 108.69 feet, along the arc of said curve, 
through a central angle of 02°46'40", along said Northerly right-of-way; to 
a point on the proposed Easterly proposed right-of-way of Center 
Parkway; Thence continuing along said curve and Northerly line of said 
Port of Benton and Tri-City Railroad Company LLC, right-of-way 
Southeasterly a distance of 0.40 feet, along the arc of said curve, 
through a central angle of 00°00'37", along said Northerly right-of-way; 
Thence South 01 °50' 14" West a distance of 101.21 feet leaving said 
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Northerly right-of-way to a point on said Southerly line of the Port of 
Benton and Tri-City Railroad Company LLC, right-of-way, said point is also 
lying on a 2342.34 foot radius han-tangent curve, concave to the 
Northeast, having a radial bearing of North 22°04'22" East; Thence 
Northwesterly a distance of 85.86 feet along the arc of said curve 
through a central angle of 02°06'01" back to the true point of beginning. 

Containing 1 0,270.8 square feet, more or le.ss, according to the bearings 
and distances listed above and as depicted on the attached Exhibit 
"A". 

For the purpose of constructing, installing, maintaining, repairing, 
and operating a right-of-way, street c-rossing, above- and below-ground 
utilities, Including an at-grade railroad crossing street surface and warning 
system, with full right to go upon said prefnis'es at dny time, subject to 
established industry standard railroad safety procedures and coordination 
protocols, for such purposes, together with the right to trim brush and trees 
that may interfere with the construction, m·aintenance and operation of 
same. This easement does grant the right to permit franchise holder and 
utility licensees of the City of Richland and the City of Kennewick to place 
underground utility facilities in this easement. 



406

Scott D. Keller, Executive Director 
PORT of BENTON 

STATE OF WASHINGTON ) 
: ss 

COUNTY OF BENTON ) 

On this _day of , 2015, before me the 
undersigned, Notary Public in and for the State of Washington, duly 
commissioned and sworn, personally appeored, Scott D. Keller, 
Executive Director, an authorized representative for:· PORT of BENTON, a 
municipal corporation of the State of Washington to me known to be 
authorized and who executed the executed the within and foregoing 
instrument, and acknowledged that he signed the same as his free and 
voluntary act and deed, for the use and purposes t~ereln mentioned, 
and on oath stated that he is authorized to execute the said instrument. 

IN WITNESS WHEREOF, my hand and official seal hereon affixed the 
day and year above written. 

Sign Name: 

Notary Public in and for the State of Washington; 
Residing at _____________ _ 
My appointment expires ________ _ 

Print Name: 

15-006 
Drpjrpls 
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Form W-9 Request for Taxpayer Give Form to the 
requester. Do not (Rev. August 2013) Identification Number and Certification 

Departmen1 of the Treaswy send to the IRS. 
lnlemal Revenue Service 

Name (as shown on your Income tax return) 

C\i 
Business name/disregarded entity name, If different from above 

Q) 
Ol 
I'll 
0. Check appropriate box for federal tax classification: Exemptions (see Instructions): 
c: 
0 0 lndividuaVsole proprietor 0 C Corporation 0 S Corporation 0 Partnership 0 TrusVestate 

Q) VI 
Q.§ Exempt payee cOde or any) ----i:':W D .. u Umited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=partnershlp)"" Exemption from FATCA reporting 
0 2 ----....... code Of any) 
!: VI 
·cS 0 Other (see Instructions)"" a. u 

I;: Address (number, street, and apt. or suite no.) Requester's name and address (optional) ·o 
Q) Q. 

(/) 
City, state, and ZIP code Q) 

Q) 
(/) 

Us! account number(s) here (optional) 

l:imD Taxpayer Identification Number (TIN) · .. 
Enter your TIN in t~e app~oprlate ~o~. }he TIN ~r~vided mus.t match ~he name given on the _"Name" line 
to avold_backup WJthholdrng. For mdrvJduals, th1s rs your socral secunty number (SSN) .. However, for a 
resident alien, sole proprietor, or disregarded entity, see the Part I instructions on page 3. For other 
entities, it is your employer Identification number (EIN). If you do not have a number, see How to get a 

I Social security number I 

ITJJ ~rn -I I I I I 
T!Non page 3. · 

Note. If the account Is in more than one name, see the chart on page 4 for guidelines on whose I Employer identification number I 

CD -1 I I I I I I I 

number to enter. · · 

IPffilll Certification 
Under penalties of perjury, I certify that: . . . . 

1. The n~mber shown on this. form is my correct taxpayer identification number (or I am w~iting for a number to b~ issued to me), and . 

2. I a~ n~t subject to backup withholding beCause: (a) I am exe~pt from backup withholding, or (b) I have not been~notifiEKJ by the Internal Revenue 
SerVice {IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified me that I am 
no lo~gersubject to backup withholding, and · ·· · 

3. I am a U.S. citizen or other U.S. person (defined below), and . 

4. The FATCA code(s) e~tered 'ori this. form (if ~y) il~dicating that I am exempt from FATCA reporting Is correct. 

Certification Instructions. You must cross ~~t item 2 above if you have been ~otified by the IRS that you are currently subject to backup wiihholding 
because you have failed to report all interest and dividends on yourtax .return. For real _estate transactions, item 2 does not apply. For mortgage 
interest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and 
generally; payments other than Interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the 
instruCtions on page 3. . · 

Sign · I Sig~ature of 
Here . u.s. person II- Date"" 

General Instructions 
Section references are to the Internal Revenue Code unless otherwise noted. 

Future developments. The IRS has created a page on IRS.gov for information 
about Form W-9, at www.lrs.gov/w9. Information about any future developments 
affecting Form W-9 (such as legislation enacted after we release It) will be posted 
on that page. 

Purpose of Form 
A person who Is required to file an Information return with the IRS must obtain your 
correct taxpayer identification number (TIN) to report, for example, income paid to 
you, payments made to you in settlement of payment card and third party network 
transactions, real estate transactions, mortgage interest you paid, acquisition or 
abandonment of secured property, cancellation of debt, or contributions you made 
to an IRA. 

Use Form W-9 only If you are a U.S. person (including a resident alien), to 
provide your correct TIN to the person requesting it (the requester) and, when 
applicable, to: 

1. Certify that the TIN you are giving is correct (or you are waiting for a number 
to be issued), 

2. Certify that you are not subject to backup withholding, or 

3. Claim exemption from backup withholding If you are a U.S. exempt payee. If 
applicable, you are also certifying that as a U.S. person, your allocable share of 
any partnership Income from a U.S. trade or business is not subjec t to I he 

withholding tax on foreign partners' share of effeciively connected income, and 

4. Certify !hat FATCA code(s) entered on this form Of any) indicating that you are 
exempt from the FATCA reporting, Is correct. 

Note. if you are a U.S. person and a requester gives you a form other !han Form 
W-9 to request your TIN, you must use the requester's form If It Is substantially 
similar to this Form W-9. 

Definrnon of a U.S. person. For federal tax purposes, you are considered a U.S. 
person If you are: 

• An individual who is a U.S. citizen or U.S. resident allen, 

• A partnership, corporation, company, or associa1ion created or organized in the 
United States or under the laws of the United States, 

• An estate (other than a foreign estate), or 

• A domestic !rust (as defined in Regulations section 301.7701 -7). 

Special rules for partnerships. Partnerships that conduct a trade or business In 
the United States are generally required to pay a withholding tax under section 
1446 on any foreign partners' share of elfectively connected taxable income from 
such business. Further, In certain cases where a Form W-9 has not been received, 
the rules under section 1446 require a partnership to presume that a partner Is a 
foreign person, and pay the secllon 1446 withholding lax. Therefore, If you are a 
U.S. person that Is a partner In a partnership conducting a trade or business in the 
United States, provide Form W-9 to !he partnership to establish your U.S. sta tus 
and avoid section 1446 withholding on your share of partnership Income. 

Cat. No. 1 0231X Form W-9 (Rev. B-2013) 
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Form W-9 (Rev. 8-2013) 

In the cases below, the following person must give Form W-9 to the partnership 
for purposes of establishing Its U.S. status and avoiding wllhholdlng on lis 
allocable share of net Income from the partnership conducting a trade or business 
In the Unlled States: 

• In the case of a disregarded entity with a U.S. owner, the U.S. owner of the 
disregarded entity and not the entity, 

• In the case of a grantor trust with a U.S. grantor or other U.S. owner, generally, 
the U.S. grantor or .other U.S. owner of the grantor trust and not the trust, and 

• In the case of a U.S. trust (other than a grantor trust), the U.S. trust (other than a 
grantor trust) and not the beneficiaries of the trust. 

Foreign person. If you are a foreign person or the U.S. branch of a foreign bank 
that has elected to be treated as a U.S. person, do not use Form W-9. Instead, use 
the appropriate Form W-8 or Form 8233 (see Publication 515, Withholding of Tax 
on Nonresident Aliens and Foreign Entitles). 

Nonresident allen who becomes a resident allen. Generally, only a nonresident 
alien individual may use the terms of a tax treaty to reduce or eliminate U.S. tax on 
certain types of inc.ome. However, most tax treaties contain a provision known as 
a "saving clause." Exceptions specified in the saving clause may permit an 
exemption from tax to continue for certain types of Income even after the payee 
has otherwise become a U.S. resident alien for tax purposes. 

If you are a U.S. resident alien who Is relying on an exception contained In the 
saving clause of a tax treaty to claim an exemption from U.S. tax on certain types 
of income, you must attach a statement to Form W-9 that specifies the following 
five items: 

1. The treaty c.ountry. Generally; this must be the same treatY under which you 
claimed exemption from tax as a nonresident allen. 

2. The treaty article addressing the income. 

3. The article number (or location) In the tax treaty that contains the saving 
clause and its exceptions. . . . 

4. The ty~ and amount of Income that qualifies for the exemption from tax. 
5. Sufficient facts to justify the exemption from tax under the terms of the treaty 

article. · ·.- · · 

Example, Article 20 of the U.S.-Chlna Income tax treaty allows an exemption 
from tax lor scholarship Income received by a Chinese student temporarily present 
in the United States. Under U.S. law, this student will become a resident allen for 
tax purposes if his or her stay In the United States exceeds 5 calendar years. 
However, paragraph 2 of the first Protocol to the U.S.-Chlna treaty (dated April 30, 
1964) allows the provisions of Article 20 to continue to apply even after the · 
Chinese student becomes a resident allen of the United States. A Chinese siudent 
who· quillifies for this exception (under paragraph 2 of the first protocoQ and is 
relying on this exception to claim an exemption from tax on his or her scholarship 
or fellowship income would attach to Form W-9 a statement that Includes the 
Information describ(ld ·above to support that exemption. . . . . 

If yo'ti'are a n·on.resident allen or a foreign entity, give the requester the 
appropriate c.ompleted Fomn W-8 or Form 8233. 

Whatis baciZup ;ztthholdlng? P~rsons making certain pay~enis to you must 
under certain conditions withhold and pay to the IRS a percentage of such _ 
paymimts. This Is called "backup withholding.: Payments that may be· subject to 
backup withholding Include Interest, tax-exempt Interest, dividends, broker and 
barter exchange transactions, rents, royalties, nonemployee pay, payments made 
in settlement of payment card and third party network transactions, and certain 
payments from fishing boat operators. Real estate transactions are not subject to 
backup withholding. · · · 

You will not be subject to backup withholding on payments you receive If you 
give the requester your correct TIN, make the proper certifications, and report all 
your taxalble Interest and dividends on your tax return. -

Payments you receive will be subject to backup 
withholding if: 

1. You do not furnish your TIN to the requester, 

2. You do not certify your TIN when required (see the Part II Instructions on page 
3 for details), 

3. The IRS tells the requester that you furnished an Incorrect TIN, 

4. The IRS tells you that you are subject to backup withholding because you did 
not report all your Interest and dividends on your tax return (for reportable Interest 
and dividends only), or 

5. You do not certify to the requester that you are not subject to backup 
withholding under 4 above (for reportalble Interest and dividend accounts opened 
alter 1963 only). 

Certain payees and payments are exempt from backup wllhholdlng. See Exempt 
payee code on page 3 and the separate Instructions for the Requester of Form 
W-9 for more infonmation. 

Also see Special rules for partnerships on page 1. 

What Is FATCA reporting? The Foreign Account Tax Compliance Act (FATCA) 
requires a participating foreign financial Institution to report all United States 
account holders that are specified United States persons. Certain payees are 
exempt from FATCA reporting. Sw Exemption from FATCA reporting code on 
page 3 and the Instructions for the Requester of Form W·9 for more Information. 
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Updating Your Information 
You must provide updated Information to any person to whom you claimed to be 
an exempt payee if you are no longer an exempt payee and anticipate receiving 
repo~able payments In the future from this person. For example, you may need to 
prov1de updated Information If you are a C corporation that elects to be an S 
corporation, or if you no longer are tax exempt. In addition, you must furnish a new 
Form W-9 If the name or TIN changes for the account, for example, If the grantor 
of a grantor trust dies. 

Penalties 
Fall.ure to furnish TIN. If you fall to furnish your correct TIN to a requester, you are 
subJect to a penalty of $50 for each such failure unless your failure is due to 
reasonable cause and not to willful neglect 

Civil penalty for false information with respect to withholding. If you make a 
false statement with no reasonable basis that results In no backup withholding, 
you are subject to a $500 penalty. 

Criminal penalty for falsifying Information. Willfully falsifying certifications or 
affirmations may subject you to criminal penalties Including fines and/or 
Imprisonment. 

Misuse of TINs. If the requester discloses or uses TINs in violation of federal law 
the requester may be subject to civil and criminal penalties. ' 

Specific Instructions 

Name 
If you are an Individual, you must generally enter the pame shown on your income 
tax return. However, If you have changed your last name, for instance, due to 
marriage withou11nformlng the Social Security Administration of the name change, 
enter your first name, the last name shown on your social security card, and your 
new lest name. · 

· If th~ account Is In joint names, list first, and then circle, the nam~ of the person 
or entity whose number you entered in _Part I of the form. · 

Sole proprietor. Enter your Individual name as shown on your Income tax retum 
on the "Name" line. You may enter your business, trade, or "doing business as 
(DBA)" name c:m the "Business name/disregarded entity name" line. 

Partners.hip, C Corporation, o~ S Co~-oration. Enter the entity's name on the 
"Name"Hne and any business, trade, or "doing business as (DBA) name" on the 
"Business 11ame/disregarded entity name" line. _ 

. Disregarded entity, For-U.S."federai ~purposes: an ~ntity that is dlsregarded as 
an entity separate from Its owner Is treated as a "disregarded entity." See 
RegulaUon section 301 .7701-2(c)(2)0iQ. Enter the owner's name on the "Name" 
line. The name of the entity entered on the "Name" line should never be a 
disregarded entity. The mime cin the "Name" line must be the nanie shown on the 
Income tax return on which the incom~ s~ould be reported. For example, If a 
foreign LLC_that Is treated as a disregarded entity for U.S. federal tax -purj:Joses 
has a slngll:) owner that is a U.S. perscm, the U.S. owner's name Is required to be 
provided 011 the "Name" line. II the direct owner of the entity is also a disregarded 
entity, enter the first owner that Is not disregarded for federal tax purposes. Enter 
the disregarded entity's name on the "Business name/disregarded entity mime" 
line. If the owner of the disregarded entity Is a foreign person, the owner must 
complete an appropriate Fomn W-B instead of a Form W-9. This is the case even If 
the foreign person has a U.S. TIN. · · 

Nota·. Check the appropria-te box for the u.s. ledera.l tax classlficati~n of the 
person w~ose name Is entered on the "Name" line (lndlvldual/sole.proprietor, 
Partnership, C Corporation, S Corporation, TrusVestate). 

Limited Liability Company (LLC). If the person Identified on the "Name" line Is an 
LLC, check the "Umlted liability company" box only and enter the appropriate 
code for the U.S. federal tax classification In the space provided. If you are an LLC 
that Is treated as a partnership for U.S. federal tax purposes, enter "P" for 
partnership. If you are an LLC that has filed a Form 8832 or a Fomn 2553 to be 
taxed as a corporation, enter "C" for C corporation or "S" lor S corporation, as 
appropriate. If you are en LLC that is disregarded as an ·entity separate from Its 
owner under Regulation section 301.7701-3 (except for employment and excise 
tax), do not check the LLC box unless the owner of the LLC (required to be 
Identified on the "Name" line) Is another LLC that Is not disregarded for U.S. 
federal tax purposes. If the LLC Is disregarded as an entity separate from its 
owner, enter the appropriate tax classification of the owner Identified on the 
"Name" line. 

Other entlt!es. Enter your business name as shown on required U.S. federal tax 
documents on the "Name" line. This name should match the name shown on the 
charter or other legal document creating tho entity. You may enter any business, 
trade, or DBA name on the "Business name/disregarded entity name" line. 

Exemptions 
If you are exempt from backup withholding and/or FATCA reporting, enter in the 
Exemptions box, any code(s) that may apply to you. See Exempt payee code and 
Exemption from FATCA reporting code on page 3. 
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Exempt payee code. Generally, Individuals Oncluding sole proprietors) are not 
exempt from backup withholding. Corporations are exempt from backup 
withholding for certain payments, such as interest and dividends. Corporations are 
not exempt from backup withholding for payments made In settlement of payment 
card or third party network transactions. 

Note. If you are exempt from backup withholding, you should still complete this 
form to avoid possible erroneous backup withholding. 

The following codes identify payees that are exempt from backup withholding: 

1-An organization exempt from tax under section 501 (a), any IRA, or a 
custodial account under section 403(b)(7) If the account satisfies the requirements 
of section 401 (n(2) 

2-The United States or any of Its agencies or Instrumentalities 

3-A state, the District of Columbia, a possession of the United States, or any of 
their political subdivisions or instrumentalities 

4-A foreign government or any of its political subdivisions, agencies, or 
Instrumentalities 

5-A corporation 

6-A dealer In securities or commodities required to register in the United 
States, the District of Columbia, or a possession of the United States 

7 -A futures commission merchant registered with the Commodity Futures 
Trading Commission 

8-A real estate Investment trust 

9-An entity reglsiered at all times during the tax year under the Investment 
Company Act of 1940 

1 0-A common trust fund operated by a bank under section 584(a) 

11-A financial institution 

12-A middleman known In the investment community as a nominee or 
custodian 

13-A trust exempt from tax under section 664 or described in section 4947 

The following chart shows types of pay-ments tha-t nlay be exempt from backup 
withholding. The chart applies to the exempt payees listed above, 1 through t 3. 

IF the paym-ent Is for ••• 

Interest and dividend payments 

Broker transactions 

Barter exchange transactions and 
patronage dividends 

Payments over $600 required to be 

reported and direct sales over $5,000
1 

Payments made in settlement of 
payment card or third party network 
transactions -

THEN the payment_ is exempt for, , • 

All exempt payees except 
for 7 -

Exempt payees 1 through 4 and 6 
through 11 and aU C corporations. S 
corporations must not enier an exempt 
payee code because they are exempt 
only lor sales of noncoitered securities 
acquired prior to 2012, -

Exempt payees 1 throu~h 4 

Generally, exempt payees 

1 through 52 -

Exempt payees 1 through 4 

1 See Form 1099-MISC, Miscellaneous Income, and its instructions. 

'However, the following payments niade to a corporation and reportable on Form 
1099-MISC are not exempt from backup withholding: medical and health care 
payments, attorneys' fees, gross proceeds paid to an attorney, and payments for 
services paid by a federal executive agency. 

Exemption from FATCA reporting code. The following codes identify payees 
that are exempt from reporting under FATCA. These codes apply to persons 
submitting this form for accounts maintained outside of the United States by 
certain foreign financial institutions. Therefore, if you are only submitting this form 
for an account you hold in the United States, you may leave this field blank. 
consult with the person requesting this form If you are uncertain if the financial 
Institution Is subject to these requirements. 

A-An organization exempt from tax under section 501 (a) or any Individual 
retirement plan as defined in section 7701 (a)(37) 

B-The United States or any of Its agencies or Instrumentalities 

C- A state, the District of Columbia, a possession of the United States, or any 
of their political subdivisions or Instrumentalities 

D-A corporation the stock of which Is regularly traded on one or more 
established securities markets, as described In Reg. section 1.1472-1(c)(1)(ij 

E-A corporation that is a member of the same expanded affiliated group as a 
corporation described In Reg. section 1.1472·1(c)(1)(0 

F-A dealer In securities, commodities, or derivative financial instruments 
(Including notional principal contracts, futures, forwards, and options) that Is 
registered as such under the laws of the United States or any state 
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G-A real estate Investment trust 

H-A regulated Investment company as defined in section 851 or an entity 
registered at all times during the tax year under the Investment Company Act of 
1940 

1-A common trust fund as defined In section 584(a) 

J-A bank as defined In section 581 

K-Abroker 

L-A trust exempt from tax under section 664 or described In section 4947(a)(1) 

M-A tax exempt trust under a section 403(b) plan or section 457(g) plan 

Part I. Taxpayer Identification Number (TIN) 
Enter your TIN In the appropriate box. If you are a resident allen and you do not 
have and are not eligible to get an SSN, your TIN is your IRS Individual taxpayer 
identification number (ITIN). Enter It in the social security number box. If you do not 
have an ITIN, see How to get a TIN below. 

If you are a sole proprietor and you have an EIN, you may enter either your SSN 
or EIN. However, the IRS prefers that you use your SSN. 

If you are a single-member LLC that Is disreganded as an entity separate from its 
owner (see Umlted Uao/1/ty Company (UC) on page 2), enter the owner's SSN (or 
EIN, If the owner has one}. Do not enter the disregarded entity's EIN. If the LLC Is 
classified as a corporation or partnership, enter the entity's EIN. 

Note. See the chart on page 4 for further clarification of name and TIN 
combinations. 

How to get a TIN. If you do not have a TIN, apply for one immediately. To apply 
for an SSN, get Form SS-5, Application for a Social Security Card, from your local 
Social Security Administration office or get this form online at www.ssa.gov. You 
may also get this form by calling 1-800·772-1213. Use Form W-7, Application for 
IRS Individual Taxpayer Identification Number, to apply for an ITIN, or Form SS-4, 
Application for Employer Identification Number. to apply for an EIN. You can apply 
for an EIN online by accessing the IRS website at www.lrs.gov/buslnesses and 
clicking on Employer Identification Number (EIN) under Startlng a BusineSs. You 
can get Forms W-7 and SS·4 from the IRS by visiting IRS.gov or by calling 1-800-
TAX-FORM (1·800-829-3676). . . 

If you are asked to complete Form W-9 but do not have a TIN, apply for a _TIN 
and write "Applied For" In the space for the TIN, sign and date the form, and give it 
to the requeste[. For lnlerest and dividend payments, and certain payments made 
with respect to readily tradable Instruments, generally you will have 60 days to get 
a TIN and give it to the requester before you are subject to backup withholding on 
payments. The 60-day rule does not apply to other types of payments. You witl be 
subject to backup withholding on all such payments until you provide your TIN to 
the requester. -

Not;: Entering "Applied For" means that you have already applied for a TIN or that 
you intend to apply for one soon. __ 

Caution: i disregarded U.S. entity that has a foreign owner must use the 
appropriate Fonn W-8. 

· Part II. Certification 
To iistablish to the withholding agent that you are a U.S. person, or resident allen, 
sign Form W-9. You may be requested to sign by the withholding agent even if 
Items 1, 4, or 5 below Indicate otherwise. 

For a joint account, only the person whose TIN Is shown In Part I should sign 
(when required). In the case of a disroganded entity, the person Identified on the 
"Na"me" line must sign. Exempt payees, see Ex=pt payee code earlier. 

Signature requirements. Complete the certification as indicated In Items 1 
through 5 below. 

1. Interest, dividend, and barter exchange accounts opened before 1984 
and broker accounts considered active during 1983. You must give your 
correct TIN, but you do not have to sign the certification. 

2. Interest, dividend, broker, and barter exchange accounts opened after 
1983 and broker accounts considered Inactive during 1983. You must sign the 
certification or backup withholding will apply. If you are subject to backup 
withholding and you are merely providing your correct TIN to the requester, you 
must cross out item 2 In the certification before signing the form. 

3. Real estate transactions. You must sign the certification. You may cross out 
item 2 of the certlfication. 

4. Other payments. You must give your correct TIN, but you do not have to sign 
the cert ification unless you have been notified that you have previously given an 
incorrect TIN. "Other payments" Include payments made in the course of the 
requester's trade or business for rents, royalties, goods (other than bills for 
merchandise), medical and heal th care services (including payments to 
corporations), payments to a nonemployee for services, payments made In 
settlement of payment card and third party network transactions, payments to 
certain fishing boat crew members and fishermen, and gross proceeds paid to 
attorneys (including payments to corporations). 

5. Mortgage interest paid by you, acquisition or abandonment of secured 
property, cancellation of debt, qualifled tuition program payments (under 
section 529), IRA, Coverdell ESA, Archer MSA or HSA contributions or 
distributions, and pension distributions. You must give your correct TIN, but you 
do not have to sign the certification. 
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What Name and Number To Give the Requester 
For this type of account 

1. Individual 
2. Two or more Individuals Oo int 

account) 

3. Custodian account of a minor 
(Uniform Gift to Minors Act) 

4. a. The usual revocable savings 
trust (grantor Is also trustee) 
b. So-called trust account that Is 
not a legal or valid trust under 
state law 

5. Sole proprietorship or disregarded 
entity owned by an Individual 

6. Grantor trust filing under Optional 
Form 1099 Filing Method 1 (see 
Regulation section 1.671·4(b)(2)(i)(A)) 

For this type of account 

7. Disregarded entity not owned by an 
Individual · · 

8. A valid. trust, e-state, _or-pension trust 

9. Corporation or LLC electing 
corporate status on Form 8832 or 
Form 2553 

10. Association, club, religious, 
charitable, educational, or other 
tax-exempt organization 

11. Partnership or-niuiti-member LLC 
12. A broker or registered nominee 

13. Acdourii ~lth ih~ D~partmenl of 
· Agrlcullu're In the name of a public 
entity (such· as a slate or local 
govemment.,schocl district, or 
prison) that receives' agricultural 
program payments . · · 

14. Grantor trust .filing under the Form 
1041 Filing Method or the Optional 
Foim 1 099 Filing Method 2 (see 
Regulation section 1 .6?H(b)(2)(1)(B)) 

Give name and SSN of: 

The individual 
The actual owner of the account or, 
If combined funds, the first 
Individual on the account ' 

The minor' 

The grantor-trustee ' 

The actual owner ' 

The owner' 

The grantor" 

Give name and EIN of: 

The owner 

Legal entity ' 

The corporation 

The organization 

The partnership 
The broker or nominee 

The public entity 

The trust 

• 
1 Ust flr.it and c'lrcie the ru;ma· or the pernon whose number you furnish. If oruy one person on a 

2 
fo l~ t ac~Oil',l l _has, ~-~;-SSN, th_at person'_s nufJ1ber must be furnished. · 
Cln:le the minor's name and furnish the minor's SSN. ·.. . . 

'You ~~~t -sh'ow your lndMdUai ~~o and. you may al~o entery~ business or "DBA" name on 
tho "Business name/disicgarded entity" n!lme line. You may use either your SSN or ElN Qf you 
have ono), but the IRS encourages you to use your SSN. · 

'Ust first and circle the. name of the trust, est~te, or pension trust. (Do not fumlsh tho TIN of the 
pcrnonal representative or trustee unless the legal entity Itsel f Is not designated In the account 
title.) Also see Sp-ecial 111/es for partnerships on page 1. 

'Note. Grantor also must provide a Form W·9 to t111stee or trust 

Privacy Act Notice 
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Note. If no name Is circled when more than one name Is listed, the number will be 
considered to be that of the first name listed. 

Secure Your Tax Records from Identity Theft 
Identity theft occurs when someone uses your personal Information such as your 
name, social security number (SSN), or other Identifying Information, without your 
permission, to commit fraud or other crimes. An Identi ty thief may use your SSN to 
get a job or may file a tax return using your SSN to receive a refund. 

To reduce your risk: 

• Protect your SSN, 

• Ensure your employer is protecting your SSN, and 

• Be careful when choosing a tax preparer. 

If your tax records are affected by identity theft and you receive a notice from 
the IRS, respond right away to the name and phone number printed on the IRS 
notice or letter. 

If your tax records are not currently affected by Identity theft but you think you 
are at risk due to a lost or stolen purse or wallet, questionable credit card activity 
or credit report, contact the IRS Identity Theft Hotline at 1·800-908--4490 or submit 
Form 14039. 

For more Information, see Publication 4535, Identi ty Theft Prevention and VIctim 
Assistance. 

Victims of Identity theft who are experiencing economic harm or a system 
problem, or are seeking help in resolving tax problems that have not been resolved 
through normal channels, may be eligible for Taxpayer Advocate Service (TAS) 
assistance. You can reach TAS by calling theTAS toll-free case Intake line at 
1-877-777-4778 orT!Y/TDD 1-9004329-4059. 

Protect yoursert from suspicious emalls or phlshlng schemes. _Phishlng is the 
creation and use of_ email and websltes designed to mimic legitimate business 
emalls and websltes. The most common act Is sending an email to a user falsely 
claiming to be an established legitimate enterprise In an attempt to scam the ·user 
into surrendering private information that will be used for Identity theft._ 

The IRS does not initiate contacts with taxpayers via emails. Also, the ·IRS does 
not request personal detailed information through email or ask taxpayers-for the 
PIN numbers, passwords, or similar secret access Information for their credit card, 
bank, or other financial accounts. · 

If you· receive an unsolicited email claiming to be from the IRS, forward this 
message to phlshlng@irs.gov. You may also report misuse of the _IRS name, logo, 
or other IRS property to the Treasury Inspector General for Tax Administration at 
1·800-366·4484. You can forward suspicious emalls to the Federal Trade 
Commission at: spam@uce.gov or contact them at www.ftc.gov/idtheft or 1-877-
IDTHEfT (1·877-438·4338). .. 

Visit IRS.gov to leam more about Identity theft and how to reduce your risk. 

Section 6109 of the Internal Revenue Code requires you to provide your correct TIN to persons 0ncludlng federal agencies) who are required to file Information retums with 
the IRS to report interest, dividends, or certain other income paid to you; mortgage interest you paid; the acquisition or abandonment of secured property; the cancellation 
of debt; or contributions you made to an IRA, Ancher MSA, or HSA. The person collecting this form uses the Information on the form to file Information returns wi th the IRS, 
reporting the above Information. Routine uses of this Information Include giving it to the Department of Justice for civil and crlmlnaill tigation and to cities, states, the Distric t 
of Columbia, and U.S. commonwealths and possessions for use In administering their laws. The information also may be disclosed to other countries under a treaty, to 
federal and state agencies to enforce civil and criminal laws, or to federal law enforcement and Intelligence agencies to combat terrorism. You must provide your TIN 
whether or not you are required to file a tax rotum. Under section 3406, payers must generally withhold a percentage or taxable Interest, dividend, and certain other 
payments to a payee who does not give a TIN to the payer. Certain penalties may also apply for providing false or fraudulent information. 
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