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I. SUMMARY OF RELIEF SOUGHT

Tri-City Railroad Company, LLC (“TCRY™) petitions the Surface
Transportation Board (“Board™) for a Declaratory Order. TCRY seeks a
determination that the efforts of the City of Kennewick, Washington,
(“Kennewick”) and the City of Richland, Washington, (“Richland”) to use
Washington State law to condemn and acquire a right-of-way for a public
street which will bisect two active tracks at-grade (a main track and a
1900-foot passing track, between two switches), and which will interfere
with and prevent continued operations on the passing track, is preempted
by operation of federal law. The legal basis for this Petition for a
Declaratory Order is that the proposed at-grade crossing is not “routine”.
Rather, the evidence demonstrates that the proposed at-grade crossing
would unreasonably interfere with current and planned railroad operations,
both by rendering portions of track unusable for existing and proposed
switching and railcar storage operations, and by creating new hazards for
rail crews and members of the public by establishing a new at-grade
crossing where a nearby grade-separated crossing already exists, and then
diverting motor vehicles to the new, less safe crossing. See, e.g. Norfolk
Southern Railway Company and the Alabama Great Southern Railroad
Company — Petition for Declaratory Order, STB Finance No. 35196, 2010

WL 691256 (March 1, 2010); Harris County, Texas v. Union Pacific
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Railroad Company, 807 ¥.Supp.2d 624 (2011); Wisconsin Central v. City
of Marshfield, 160 F.Supp.2d 1009 (W.D.Wis. 2000); City of Lincoln v.
Surface Transportation Board, 414 F.3d 858 (8th Cir. 2005).

Moreover, 49 U.S.C. § 10906 separately deprives the Cities of state
law condemnation power over the 1900-foot siding upon which TCRY
operates and stores railcars, and further places the crossing in question
outside of the ‘routine crossing’ exception to the Board’s jurisdiction,
since the ‘routine crossing’ exception was developed out of a different
jurisdictional statute, 49 U.S.C. § 10501, and concerns non-exclusive
casements over main tracks. The Cities lack state law jurisdiction to
condemn an easement which will bisect an existing siding between
switches, eliminating TCRY’s existing railcar storage operations within
the vicinity of the proposed crossing. Cf. Port City Properties v. Union
Pacific R, Co., 518 F.3d 1186, 1188 (10th Cir. 2008).

Supporting this filing are the Affidavit of John Miller re: Petition for
Declaratory Order, with 42 Exhibits, the Affidavit of Rhett Peterson, and
the Affidavit of Counsel re: Petition for Declaratory Order, with 14
Exhibits.

II. PARTIES AND STATUTORY JURISDICTION

TCRY is a limited liability company organized under the laws of

the State of Washington, Its headquarters are located in Kennewick,
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Washington, and its principal place of business is within the State of
Washington.

Kennewick is a municipal corporation and code city organized
under the laws of the State of Washington. It is located within Benton
County, Washington.

Richland is a municipal corporation and first class city organized
under the laws of the State of Washington. It is located within Benton
County, Washington.

The Board has authority under 5 U.S.C. § 554(e) and 49 U.S.C. §
721 to issue a declératory order to eliminate controversy or remove
uncertainty. The Board may institute declaratory proceedings where, as
here, the question is whether the Board has exclusive jurisdiction over a
City’s plans to extend a street and create an at-grade crossing bisecting
active tracks. See, e.g, Louisville & Indiana Railroad — Petition for
Declaratory Order, STB No. FD 35536, 2012 WL 569750 (S.T.B.)
(February 22, 2012).

“The Board has jurisdiction over rail transportation, regardless of
whether the property upon which that transportation is being conducted is
owned, leased, or held in easement by the operating railroad.” Norfolk

Southern Railway Company and the Alabama Great Southern Railroad
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Company — Petition for Declaratory Order, STB Finance No. 35196, 2010
WL 691256 at *5 (March 1, 2010).

III. STATEMENT OF THE CASE

A. Tri City Railroad

TCRY was founded in 1999 as a Washington limited liability
company. (Affidavit of John Miller re: Petition for Declaratory Order
(“Miller Aff’t”) q 3). It is a closely-held business, with its headquarters
and principal place of business in Benton County, Washington. (Id.).

TCRY is a Class III railroad. (Miller Aff’t, § 4). It has 16 current
employees, and owns or leases a number of locomotives, including 11
SD40-2s, one 100 ton switcher, two 70 ton switchers, and 2 SW1200s.
(Id.). TCRY’s primary yard is in Richland, as are its shop facilities. (Id.).

TCRY primarily operates on approximately 16 miles of track
which run through Kennewick and Richland. (Miller Aff’t, § 5). This
trackage was originally constructed by the United States Department of
Energy, and is currently owned by the Port of Benton. (Id.). TCRY
‘operates on this trackage as the Port of Benton’s lessee, pursuant to a
written lease agreement. (Id.). TCRY moves carloads for its own

customers on this trackage; it also operates as the handling carrier for the
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Union Pacific Railroad (“UP”).! (Id.). Along the 16 miles of leased track,
TCRY serves 16 of its own customers. (Miller Aff’t, § 7).
The Burlington Northern and Santa Fe Railway (“BNSF”) also

operates on this trackage pursuant to an independent contractual right.?

(Miller ALt 6).

PROPGSED CENTER
ARKWAY EXTENS|

' A handling carrier identifies a short line that has a contractual commercial arrangement
with Union Pacific, whereby Union Pacific adopts the short line’s stations, and markets
that short line’s business, as if that short line was physically served by Union Pacific.
(Miller Aff’t, § 5).

2 See BNSF Railway Co. v. Tri-City & Olympia Railroad Co., LLC., 835 F.Supp.2d 1056,
1058-59 (2011). That case also provides a summary of the history of portions of this
trackage, from its construction related to the development of the Hanford area in the late
1940s up through the early 2000s.
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In 2013, TCRY handled 2,247 carloads on this trackage, averaging
two 9-car trains per day. (Miller Aff’t, § 8). In 2014, TCRY handled 2,626
carloads on this trackage, averaging two 10-car trains per day. (Id.).
TCRY is expected to handle approximately 4,175 carloads on this
trackage in 2015, an average of two 16-car trains per day. (Id.).

BNSF handled 285 carloads on this trackage in 2013, and 367
carloads in 2014. (Miller Aff’t, § 9). Due to recent changes and upgrades
to the BNSF network, BNSF is expected to bring 100+ car unit trains
across this trackage. (Id.).

TCRY additionally has operating rights on approximately 37 miles
of Department of Energy trackage, and operates on 8 miles of UP track to
facilitate car interchange at Kennewick. (Miller Aff’t, § 10).

B. The 1900-Foot Siding / Passing Track

Significant here are 1900 feet of parallel tracks; a main track, and a
parallel 1900-foot passing track with switches at each end. (Miller Aff’t,
11-12). Although UP and BNSF use the main track, TCRY has exclusive
rights to use the 1900-foot passing track. (Id.).

In conjunction with the main track, the passing track allows trains
to meet and pass when entering or exiting the area, and provides for use as

a siding to store idle freight cars when not otherwise in use. (Id.)
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This 1900-foot passing track is the only siding on this stretch of
tracks between TCRY’s yard in the north, and the UP and BNSF yards in
the south. (Id.). TCRY is responsible for dispatch and control of train
traffic along this corridor, including at the passing track. (Id.). As three
railroads use the main line, from an.operational standpoint, it is critical to
TCRY to have the unfettered right to use the passing track as a location to
set out or hold a train, while allowing another train to utilize the main line.
(Id.). The passing track also serves as a purge valve for the main TCRY
yard when it reaches capacity, and it provides a place for TCRY to store
railcars when they are not needed at industries. (Id.). As noted, the passing
track has switches at both ends; those switches are used by TCRY on an
almost daily basis. (Id.).

Moreover, the stretch of track between Steptoe Street in the
northwest, and Edison Street in the southeast, is approximately 2.6 miles
of track uninterrupted by any at-grade crossings. (Affidavit of Rhett
Peterson re Petition for Declaratory Order (“Peterson Aff’t”) at §9 2-3). It
is one of the only locations where a unit train can be stopped to wait for
operations to clear along the track, or for other safety or security reasons.
(Id.). At nearly the middle of this 2.6 mile stretch are the parallel main and
1900-foot passing track in question. Because of the expected future train

traffic, including the increase in unit trains, TCRY is exploring expanding
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the length of the passing track to as much as 10,000 feet, so that the main
and parallel passing tracks can accommodate unit trains. (Peterson Aff’t, §
4).

An important increase to TCRY’s rail business is currently in the
process of implementation. (Miller Aff’t, § 13). It is known as the
“Preferred Freezer Plant” and is coming online in 2015. It is the largest
frozen foods plant in the world and will provide rail traffic both to TCRY
directly, as well as to TCRY as the handling agent for UP. (Id.). This is
expected to increase TCRY / UP rail traffic by approximately 1,575
carloads in 2015, 2,325 carloads in 2016 and 1,300 carloads in 2017. (Id.).

Independent of TCRY / UP operations, BNSF is expected to
significantly increase its rail traffic on the main track parallel to the
passing track area, due to changes in its operations, and the construction of
a new rail loop by Richland. (Miller Aff’t,  14). Richland has projected as
many as 12,500 inbound and 12,500 outbound rail cars per year at the
passing track area in the coming years. (Id.).

C. The Proposed At-Grade Crossing.
1. The Cities’ 2006 Petition Is Denied.

As depicted below, there are two sets of parallel tracks at the
location of the at-grade crossing sought by the Cities. The tracks running

east-west are part of spur owned by the Union Pacific Railroad. (See
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Miller Aff’t, § 18, Exhibit 10) The Tracks which angle to the northwest

are the main track and passing track operated upon by TCRY. (Id.).

Near this location are two existing crossings. About 1/3™ of a mile
to the east is an existing grade-separated crossing, with an underpass for

six (6) lanes of traffic. (See Miller Aff’t, 9 33-35, Exhibits 29-31).
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About 3500 feet to the west is an existing at-grade crossing, which

has active warning lights and gates. (Id.).

In 2006, the Cities filed a petition with the Washington State
Utilities and Transportation Commission (“UTC”) to approve an at-grade
crossing extending a city street across all four tracks. (See January 26,
2007 Initial Order Denying Petition, in Washington State Utilities and
Transportation Commission Docket TR-040664, attached as Exhibit 1 to
the Affidavit of Counsel re: Petition for Declaratory Order (“Counsel
Aff't”)). This petition was opposed by TCRY, .Union Pacific, and
Burlington Northern & Santa Fe Railroad (“BNSF”). (I1d.).

In denying the petition, the UTC explained that under Washington

law:
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The Commission’s consideration of whether to
grant an at-grade crossing is premised on the
theory that all at-grade crossings are dangerous.
[TThe Commission will direct the opening of a
grade crossing within its jurisdiction when the
inherent and the site-specific dangers of the
crossing are moderated to the extent possible
with modern design and signals and when there
is an acute public need which outweighs the
resulting danger of the crossing. Such needs
which have been found appropriate include the
lack of a reasonable alternate access for public
emergency services; and the sufficiency of
alternate grade crossings, perhaps because of
traffic in excess of design capacity.

(Id.).

At the time of the. 2006 petition by the Cities, TCRY and Union
Pacific’s operations were described as follows, for the pertinent crossing
location:

UPRR uses these tracks to interchange cars with
TCRY. TCRY sets out cars (primarily
refrigerator cars or “reefers”) in the morning and
UPRR picks up the TCRY cars in the evening as
well as setting out cars for TCRY to pick up the
following morning. The procedure for picking
up and setting out cars varies depending on the
number of cars to be picked up from TCRY If
UPRR had 9-10 or fewer cars to pick up, it
would cross Center Parkway twice. If UPRR
had more than 10 cars to pick up, it would cross
Center Parkway up to eight times to complete
the switching operation.
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TCRY has a long-term lease with the Port of
Benton for track that meets the UPRR track at
Richland Junction. TCRY interchanges cars
with both UPRR and the BNSF at that junction.
TCRY has both a main line and a siding at
Richland Junction. TCRY’s main line connects
to the UPRR branch line and the siding is the
track primarily used for interchanging rail traffic
with BNSF. TCRY uses the UPRR Old Pass for
interchanging traffic with UPRR. TCRY picks
up and drops off UPRR cars at least once a day.
Depending on the time of year, TCRY picks up
BNSF cars multiple times a week. It is not
unusual for TCRY to conduct switching
operations two to three times a day during the
busy season. TCRY was unable to state with
specificity the number of times it would cross
Center Parkway during its switching operations,
but with the combined UPRR and BNSF
interchange traffic, it would be “a lot.”

(Id.) (notes omitted)

Given that the location of the proposed crossing has multiple tracks
and is actively used for switching, the UTC described the inherent dangers
as follows:

The law disfavors at-grade crossings because
certain risks are inherent. In such crossings,
trains and vehicles are in close proximity and
there is the risk of a vehicle/train encounter, a
pedestrian/train encounter, emergency vehicle
delays, and general traffic delays. The
magnitude of switching operations at the
proposed crossing increases the hazard for train
collisions with vehicles, pedestrians, or bicycles
resulting in personal injury and/or property
damage because of the frequent occurrence of
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train activity. In addition, with this site
involving four railroad tracks, the drivers of
vehicles who ignore warning signs and drive too
fast for the conditions may launch over the
second track or “bottom out” depending the
speed and direction of the vehicle. At-grade
crossings present a physical point of contact
between trains and other modes of travel,
including pedestrians. Accidents involving even
slow-moving trains, as is the case with trains
engaged in switching operations, may result in
loss of life or serious injury to the pedestrians or
vehicle’s driver and any passengers involved as
well injury to train crews. Grade crossing
accidents also have adverse psychological
effects on train crews.

The risks are exacerbated when the crossing
involves more than one set of tracks. In
crossings involving multiple tracks, such as the
Center Parkway crossing, motorists might
mistakenly assume that stationary railcars are
the reason for crossing gate activation and may
attempt to circumvent the gates only to be hit by
a train approaching on another track that was
hidden from view by the stationary cars.
Motorists may also grow impatient waiting for
the train activity to cease and the crossing to
clear resulting in motorists taking evasive
driving action that increases the risk of accidents
with other vehicles as they attempt to turn
around and retrace their travel patterns to avoid
the crossing delay. More than 50 percent of
accidents occur at signalized crossings.

(Id.).
Finding that the Cities failed to meet their burden to demonstrate

that the inherent and site-specific dangers of the crossing could be
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moderated to the extent possible by the installation of safety devices, the
petition for the crossing was denied. (Id.)
2. The Cities’ 2013 Petition is Initially Denied.

On April 8, 2013, Kennewick filed a second petition with the UTC -
to construct a highway-rail grade crossing at Center Parkway and to
remove the passing track. (April 8, 2013 Petition To Construct A
Highway-Rail Grade Crossing, Washington State Utilities and
Transportation Commission Docket TR-130499-P, attached as Exhibit 2 to
the Counsel Aff’t, at, e.g., pp. 8, 12, 37, 48, 49) On May 31, 2013,
Richland joined Kennewick’s petition. (See February 24, 2014 Initial
Order Denying Petition to Open At-Grade Railroad Crossing, Washington
State Utilities and Transportation Commission Docket TR-130499-P,
attached as Exhibit 3 to the Counsel Aff’t, at p. 1).

Prior to filing a second petition seecking permission for an at-grade
crossing with Washington’s UTC, the Cities negotiated with Union Pacific
and BNSF to relocate their switching operations. (Id. at pp. 2-3).
Consequently, the two Union Pacific spur tracks could be removed, and so
now the proposed crossing will cross two active tracks — TCRY’s main

track, and the parallel 1900-foot passing track.
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TCRY again opposed the crossing, because of the anticipated
interference with its operations.> The Washington UTC’s administrative
law judge summarized:

TCRY is a rail carrier conducting interstate rail
operations through Kennewick and Richland.
TCRY leases the track west and north of
Richland Junction from the Port of Benton;
BNSF and UPRR also operate on this track.
Randolph V. Peterson, Managing Member of
TCRY, explained that the second set of tracks
immediately west of Richland Junction allows
trains to meet and pass when entering or exiting
the area. According to Mr, Peterson, this passing
track is “absolutely essential” because TCRY
makes frequent, if not daily, use of that facility.
When no passing operations are scheduled,
TCRY also uses the second track as a siding to
store idle freight cars.

Mr. Peterson estimates that TCRY presently
operates 10 to 20 freight trains each week on the
mainline track that passes through the Richland
Junction. BNSF operates another 10 freight
trains each week and, on occasion, UPRR
operates a “unit train,” a mile-long freight train
consisting of approximately 100 to 120 cars all
carrying the same cargo. No passenger trains
operate on this track. Mr. Peterson testified that
the combined annual train traffic through the
Richland Junction increased from nearly 4,500
railcars in 2012 to over 5,100 railcars in 2013,
Mr. Peterson expects further increases in train

3 The UTC has limited jurisdiction, and took testimony concerning TCRY’s operations
only for purposes of evaluating public safety. The question of whether the existence of
the crossing would “unreasonably interfere” with existing and projected railroad
operations was not adjudicated, as such determinations are outside of the purview of the
UTC, and instead are within the exclusive jurisdiction of the Board.
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traffic because of TCRY’s continued growth and
new commercial developments in the Horn
Rapids Industrial Park that will be served by
rail.

Gary Ballew, the City of Richland’s Economic
Development Manager, testified that the
Richland City Council recently approved a
series of development agreements to construct a
rail loop of sufficient size to service unit trains
in the Horn Rapids area. Mr. Ballew expects
this new rail loop will be operational by summer
2015 and able to process the equivalent of two
and a half unit trains per week (approximately
one unit train entering or leaving the facility
each day). Mr. Ballew also testified that
Richland has entered real estate and
development agreements with ConAgra Foods
to build an automated cold storage warehouse in
the Horn Rapids area served by a separate
smaller loop track. Mr. Ballew expects an
average of 30 rail cars each week will come and
go from ConAgra’s facility.

All trains traveling to the Horn Rapids area must
pass through the Richland Junction and cross the
proposed Center  Parkway extension.
Considering the expected increase train traffic
across Richland Junction, TCRY contends that
the passing track will become even more
essential and perhaps need to be extended to
accommodate longer trains.  Mr. Peterson
testified that he opposes the new Center
Parkway crossing because rail operations could
regularly require freight trains to block the
crossing, occasionally for lengthy periods of
time.

(Id. at pp. 4-5).
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The Cities propose to install at the proposed crossing “active
warning devices, to include advanced signage, flashing lights, audible bell,
automatic gates, and a raised median[.]” (Id. at p. 7). The Cities sought to
justify the public need for the proposed crossing through three arguments,
which were rejected:

In this case, the Cities attempt to demonstrate
public need by arguing improvements to public
safety through faster emergency response times,
reduced accident rates around the Columbia
Center Mall, and relief of traffic congestion at
nearby intersections with deficient levels of
service. As explained below, the evidence in the
record does not support the Cities’ arguments
that opening the Center Parkway crossing will
create such improvements or alleviate existing
traffic problems.

The Cities failed to demonstrate public need for
the proposed crossing, leaving nothing to
balance against the inherent hazards of an at-
grade crossing. Even if public convenience
were sufficient to demonstrate public need, we
find that it does not outweigh the hazards of an
at-grade crossing.

By its nature, opening a new at-grade crossing at
Center Parkway would increase risk to motorists
by creating another opportunity to interact with
freight trains, Motorists who might deviate
from Columbia Center Boulevard’s grade-
separated crossing in order to access the Tapteal
Road area would trade safe and undelayed
passage over the UPRR tracks for a potentially
faster route that comes with a risk of collision.
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The active safety measures proposed to be
installed at the crossing would mitigate, but
would not eliminate, such risk.

The Cities’ justifications for the crossing do not
outweigh the risk. At most, the evidence
demonstrates that, on occasion, a police, fire, or
ambulance response might be faster if the Center
Parkway crossing was available and no trains
were blocking traffic. Some drivers also would
find the option to use Center Parkway more
appealing to enter or depart the north side of the
Columbia Center Mall than Gage Boulevard,
particularly during the busy holiday shopping
season. Such slight benefits do not overcome
the law’s strong disfavor for at-grade crossings.
Accordingly, the Commission should deny the
Cities’ petition for failure to demonstrate a
public need for the proposed crossing.

(Id. at pp. 18-22).
3. Despite Agreeing That Public Safety Does Not Justify

Constructing The Crossing, the UIC Approved lts
Construction For Local Political Reasons.

The Cities sought review of the initial denial of their 2013 petition
by the UTC, which again was opposed by TCRY. (See March 18, 2014
Cities of Kennewick and Richland Petition for Administrative Review,
and March 28, 2014 Answer of Respondent Tri-City & Olympia Railroad
Co. To Petition For Administrative Review, attached as Exhibits 4 and 5
to the Counsel Aff’t).

Meanwhile, five (5) Washington state legislative members sent

correspondence to the UTC, seeking intervention of the UTC’s executive
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director to reverse the earlier denial and approve the crossing. (See March
14, 2014 letter from State senators Brown and Hewitt, and State
representatives Klippert, Haler, and Walsh to the Executive Director of the
Washington Ultilities and Transportation Commission, attached as Exhibit
6 to the Counsel Aff’t).

Again on review, the UTC rejected the Cities’ contentions
concerning public safety:

The Initial Order determines that the Cities
failed to carry their burden to show a “public
need” for the crossing that outweighs the
hazards inherent in the at-grade configuration
that are present despite the relatively low-level
risk of an accident. To establish public need
petitioners must provide evidence of public
benefits, such as improvements to public safety
or improved economic development
opportunities.

Petitioners challenge this conclusion, focusing
almost exclusively on asserted public safety
benefits, largely in the form of improved
response times from two local fire stations to the
point where the planned Center Parkway
extension would intersect Tapteal Drive. In
other words, the Cities’ principal claim of
improved public safety is that emergency
responders could get to a single point on a one-
mile long, two-lane collector roadway with a
“T” intersection at both ends more quickly than
they can today. In addition, there is some
evidence that completion of this project would
reduce traffic on other roadways in the vicinity,
relieving congestion and potentially reducing
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accidents. The Initial Order analyzes the
evidence on this issue in detail that does not bear
repeating here. It is sufficient for us to observe
that we agree with the analysis, the findings, and
the conclusion reached in the Initial Order that
the benefits to public safety alleged by the Cities
are too slight on their own to support the
petition, even though the inherent risks are
mitigated to a large extent by the project design,

(May 29, 2014 Final Order Granting Petition for Administrative Review,
WUTC Docket TR-130499, attached to the Counsel Aff’t as Exhibit 7, at
pp. 7).

Nonetheless, in reversing the Initial Order, and approving the
crossing, the UTC explained “[it] is particularly important to give weight
to the economic development interests considering that the Center
Parkway  extension would conveniently = connect existing,
complementary commercial developments in Richland and Kennewick,
and would promote development of 60 acres of currently vacant
commercial real estate along Tapteal Drive in Richland[.]” (Id. at pp.
10-11).

The Initial Order fairly weighs the evidence and
argument presented in the post-hearing briefs,
and reaches a legally sustainable result. The
Cities’ almost exclusive focus on improved
response times for first responders on a point-to-
point  basis as the principal benefit

demonstrating “public need” does not weigh
persuasively against even the demonstrated low
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level of “inherent risk™ at the proposed crossing.
Nor are the Cities’ legal arguments that their
comprehensive planning processes under the
Growth Management Act mandate Commission
approval persuasive. However, considering
evidence the parties largely ignored that shows
additional public benefits in the form of
enhanced economic development opportunities,
and considering the broader public policy
context that gives a degree of deference to local
jurisdictions in the areas of transportation and
land use planning, we determine that the Cities’
petition for administrative review should be
granted and their underlying petition for
authority to construct the proposed at-grade
crossing should be approved.

(Id. at pp. 14-15).
4. The Cities Have Served a Pre-Condemnation Notice on

TCRY, Demanding TCRY Acquiesce to the Proposed
Crossing Under Threat of Condemnation.

Since the UTC’s approval of the crossing appeared to approve the
removal of TCRY’s passing track (see id. at p. 6, Figure 2; see also
Exhibit 2 to the Counsel Aff’t, at pp. 8, 12, 37, 48, 49), TCRY, for this and
other reasons, sought appeal of the crossing approval, and filed a
declaratory action in Washington state court. (See January 2, 2015 Notice
of Appeal to Division III of the Court of Appeals, Benton County Sup. Ct.
No. 14-2-01894-8, attached as Exhibit 8 to the Counsel Aff’t; July 25,
2014 Complaint for Declaratory and Injunctive Relief Superior Court,

Benton County Case No. 14-2-01910-3, attached as Exhibit 9 to the

PETITION FOR DECLARATORY ORDER - 21



Counsel Aff’t). The declaratory pleading was subsequently amended to
describe federal preemption principles, as well. (See December 10, 2014
Tri-City Company’s First Amended Complaint for Declaratory and
Injunctive Relief, Superior Court, Benton County Case No. 14-2-01910-3,
attachd as Exhibit 10 to the Counsel AfFY). |

On November 12, 2014, TCRY received written notification from
an appraiser that the Cities would be conducting an appraisal of the tracks
at issue, apparently in preparation for a condemnation action under state
law. (See November 12, 2014 correspondence from Bruce Jolicoeur, MAI
to William J, Schroeder, attached as Exhibit 11 to the Counsel Aff’t).

However, the Cities subsequently stated that they are no longer
seeking removal of the passing track; rather, they now intend-to install an
at-grade crossing which bisects both the main track and the passing track.
The Cities have since served pleadings in the above-mentioned state court
declaratory action, seeking its dismissal on the basis that, inter alia, they
do not intend to take or remove the passing track, and that installation of
an at-grade crossing is therefore within their authority. (See February 12,
2015 Answer to First Amended Complaint for Declaratory and Injunctive
Relief, Superior Court, Benton County, Case No. 14-2-01910-3, attached

to the Counsel Aff’t as Exhibit 12; February 12, 2015 Cities’ Motion for
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Summary Judgment of Dismissal, Superior Court, Benton County Case
No. 14-2-01910-3, attached to the Counsel Aff’t as Exhibit 13).

On February 12, 2015, while the instant petition was being drafted,
the Cities filed a motion for summary judgment in the state court
declaratory action. (Id.). That motion argues, infer alia, that the proposed
crossing falls within the Board’s “routine crossing” exception to the
Board’s exclusive jurisdiction. (Id.). The state court declaratory action has
been voluntarily dismissed, without prejudice, by TCRY, which has
instead sought the Board’s determination as to its own jurisdiction,

Finally, the Cities recently served TCRY pre-condemnation
paperwork, describing the process for the Cities to acquire the proposed
right of way through condemnation, and offering $38,500 in
compensation. (See February 10, 2015 condemnation paperwork served
upon TCRY by the Cities, including the Acquisition Acquiring Real
Property and Federal-Aid Programs and Project, attached as Exhibit 14 to
the Counsel Aff’t).

D. Kennewick’s Regulation of At-Grade Crossings.

Kennewick has enacted an ordinance, Kennewick Municipal Code
(“KMC”) 11.80.090, ‘Blocking Use of Street When Switching’, which

provides:
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Cars or engines must be left clear of road crossing
signal circuits. When it can be avoided, cars or
engines must not be left standing nearer than two
hundred fifty feet (250°) to a road crossing.
Automatic crossing signals must not be actuated
unnecessarily by an open switch or by permitting
equipment to stand within a controlling circuit.
When this cannot be avoided, if the signals are
equipped for manual operation, a crew member
must manually operate the signals for the
movement of traffic. A crew member must restore
the signals to automatic operation before a
crossing is occupied by a train or engine, or before
leaving the crossing. A public crossing must not
be blocked for more than five (5) minutes when it
can be avoided.

The net effect of KMC 11.80.090 is that although the Cities
contend that they are not seeking the removal of the passing track, the
ordinance, by its tenns,‘ would significantly limit the operational use of the
passing track because of public safety, should the proposed at-grade
crossing be allowed.

E. The Proposed At-Grade Crossing Would Interfere with
Current and Planned Railroad Operations.

As set forth more fully infra, Should the at-grade crossing be
constructed bisecting TCRY’s main track and passing track, the immediate
effect would be to: eliminate railcar storage at and in the vicinity of the
crossing; limit switching operations given the proximity of crossing to
switch, so as to avoid fouling crossing; increase the danger for rail crews

being near motorists while performing operations; and limit the ability to
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use the passing track as temporary over-capacity storage when the TCRY
rail yard reaches its maximum, given the projected car counts in the
coming 5 years. (Miller Aff’t, 9 16-43, Exhibits § ~ 42.).

IV. POINTS AND AUTHORITIES

A, The Board Generally Has Exclusive Jurisdiction Over
Railroad Operations.

49 U.S.C. § 10501 (b) provides:

The jurisdiction of the [Board] over —
(1) transportation by rail carriers, and the
remedies provided in this part with respect
to rates, classifications, rules (including car
service, interchange, and other operating
rules), practices, routes, services, and
facilities of such carriers; and
(2) the construction, acquisition, operation,
abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or
intended to be located, entirely in one State,
is exclusive. Except as otherwise provided in this
part, the remedies provided under this part with
respect to regulation of rail transportation are
exclusive and preempt the remedies provided
under Federal or State law

“[Clongressional intent is clear, and the preemption of rail activity
is a valid exercise of congressional power under the Commerce Clause.”
City of Auburn v. United States, 154 F.3d 1025, 1031 (9th Cir. 1998). “If a
railroad line falls within [the ICCTA’s] jurisdiction, the [Board]’s
authority over abandonment is both exclusive and plenary.” Railroad

Ventures, Inc. v. Surface Transp. Bd., 299 F.3d 523, 530 (6th Cir. 2002).
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In other words, “Congress has delegated to the [Board] exclusive
jurisdiction to regulate ‘transportation by rail carriers’ and ‘the
construction, acquisition, operation, abandonment, or discontinuance’ of
rail facilities . . . with the instruction that the agency ‘ensure the
development and continuation of a sound rail transportation system’
[citation omitted].” City of South Bend, IN v. Surface Transp. Bd., 566
F.3d 1166, 1168 (D.C. Cir. 2009),

In Emerson v. Kansas City Southern Ry. Co., 503 F.3d 1126, 1130
(10th Cir. 2007), the court noted:

[Tlhe courts have found two broad categories of
state and local actions to be preempted regardless
of the context or rationale for the action. The first
is any form of state or local permitting or
preclearance that, by its nature, could be used to
deny a railroad the ability to conduct some part of
its operations or to proceed with activities that the
Board has authorized. Second, there can be no
state or local regulation of matters directly
regulated by the Board - such as the
construction, operation, and abandonment of rail
lines (see 49 U.S.C. §§ 10901-10907); railroad
mergers, line acquisitions, and other forms of
consolidation (see 49 U.S.C. §§ 11321-11328);
and railroad rates and service (see 49 U.S.C. §§
10501(b), 10701-10747, 11101-11124).

Id. at 1130 (quoting CSX Transp., Inc. — Petition for Declaratory Order,

2005 WL 1024490, at *2-*4 (Surface Transp. Bd. May 3, 2005).
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B. The STB’s Jurisdiction Is Exclusive When A Proposed At-
Grade Crossing Would Burden or Unreasonably Interfere
With Railroad Operations.

In what is known as the ‘routine crossing’ exception, when a
proposed at-grade crossing would not unreasonably interfere with current
or planned railroad operations, the acquisition of the right of way and
construction of that crossing is excepted from federal preemption under 49
U.S.C. 10501(b). See Maumee & Western Railroad Corporation and
RMW Ventures, LLC — Petition for Declaratory Order, STB Finance
Docket No. 34354, 2004 WL 395835 (S.T.B.) (March 3, 2004).

However, if the construction and operation of the proposed at-
grade crossing will unreasonably interfere with current or planned railroad
operations, the Board’s jurisdiction is exclusive, and condemnation actions
are preempted.

In City of Lincoln v. Surface Transportation Board, 414 F.3d 858
(8th Cir. 2005), a city sought to acquire a portion of a railroad right of way
to construct a pedestrian and bike trail, and to improve its storm drain
system. Id. at 859. When the city informed the railroad of its plans, the
railroad informed the city it would invoke federal preemption. /d. at 859.
Consequently, the city petitioned the Surface Transportation Board for a
declaration that its planned state law condemnation action would not be

preempted. Id.
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The railroad “originally did not oppose the storm sewer project or
construction of the trail between 19th Street and 22nd Street, but it
changed its position about the trail after the Board commenced
proceedings.” Id. at 859.

[The Railroad] stated that it would not be able to
get equipment to the tracks for maintenance or to
handle derailments if its right of way were
narrowed. [The Railroad] expressed concerns
about the safety of trail users in the case of a
derailment or while I joists or large pieces of
lumber were being unloaded from center beam
cars. These concerns were heightened by the fact
that its calculations showed that at one point the
trail would be only 7.5 feet from the rail. [The
Railroad] also projected significant increases in
rail traffic and described its plans to develop a
railroad terminal area and rebuild a sidetrack. It
proposed several alternative routes for the trail.

Id. at 859.
Holding that preemption applied, the Board found...

...that Lincoln had not adequately refuted [the
Railroad’s] contention that it needed all of the
right of way to satisfy its present and future rail
needs. [The Railroad] had argued to the Board that
it currently used the space to move freight, store
lumber, unload railroad cars, and stage unloaded
freight for further movement into shipper
facilities, and it asserted that it might rebuild a
sidetrack and construct a terminal facility.
According to the Board all of these activities are
part of transportation by rail as defined in 49
U.S.C. § 10102(9), and the proposed trail could
interfere with these transportation activities.
Additionally, the Board determined that Lincoln
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had not adequately refuted [the Railroad’s]
contentions that the trail would create safety
hazards.

1d. at 860.

The FEighth Circuit noted that “the Board can consider the
railway’s future plans as well as its current uses and make its own
evaluation of how likely it is that the plans will come to fruition.
Condemnation is a permanent action, and it can never be stated with
certainty at what time any particular part of a right of way may become
necessary for railroad uses.” Id. at 862 (internal citation omitted).

The Eighth Circuit affirmed the Board’s determination, explaining
that:

The Board has broad authority over the operation
of railways and associated property. The ICCTA
gives the Board exclusive jurisdiction over rail
transportation...The statute also defines rail
transportation expansively to encompass any
property, facility, or equipment related to the
movement of passengers and property by rail and
any related services, including “receipt, delivery,
elevation, transfer in transit, refrigeration, icing,
ventilation, storage, handling, and interchange of
passengers and property.” 49 U.S.C. § 10102(9).
Courts have recognized that Congress intended to
give the Board extensive authority in this area. See
City of Auburn v. United States, 154 F.3d 1025,
1029-31 (9th Cir. 1998) (reviewing the history of
railway preemption, text of the ICCTA, and court
decisions to reject the argument that preemption is
limited to economic regulation).
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Id. at 861.

On the topic of future plans of the railroad, the Board’s decision in
Norfolk Southern Railway Company and the Alabama Great Southern
Railroad Company — Petition for Declaratory Order, is instructive. STB
Finance No. 35196, 2010 WL 691256 (March 1, 2010). In that petition,
the City of Birmingham, Alabama sought to condemn under state law
several acres of railroad property to convert into a public park. /d. at *1.
Objecting, and seeking a declaratory order that the City’s condemnation
was preempted, the Railroad explained:

...the major portion of the Property was acquired
by the railroad in the mid-1880s and has track on
it that formerly served an NS produce depot. NS
explains that, though not currently in use for
actual rail service, the Property is adjacent to,
parallel to, and at a lower grade than seven
clevated rail lines, including two NS mainlines
over which NS moves between 25 and 30 trains
per day, consisting of both freight and Amtrak
passenger trains. According to NS, the rail lines
are held in place by a retaining wall. NS asserts
that it uses the Property to maintain the tracks and
structure and retaining wall and that its long-term
plans include use of virtually all of the Property to
construct an embankment to replace the retaining
wall. NS further states that it is in the process of
replacing signal towers that serve the elevated
lines, and that the new rail signal structures will
occupy a portion of the Property. NS also asserts
that the Property could eventually be needed to
support NS’s Crescent Corridor project (involving
expanded rail capacity between Birmingham and
New Orleans). Finally, because the City’s plans
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show that an amphitheater and walking path
would abut the retaining wall, NS asserts that the
City’s plans raise potential safety concerns and
would leave NS insufficient room for equipment
needed for track maintenance and clearing
derailments.

Id.

The City, for its part,

...contend[ed] that its proposed condemnation
action would not interfere with rail use because
NS does not now use the Property as part of its
active rail operations. Birmingham also relies on
case law finding that federal preemption under
section 10501(b) is not “complete,” but displaces
only state laws that have the effect of managing or
governing rail transportation, while permitting the
continued application of laws having a more
remote or incidental effect on rail transportation.
Birmingham further asserts that, because there are
six other public parks adjacent to active rail lines
in the City, the construction of a park on the
Property would not pose a safety hazard.

1d. at *2 (internal citation omitted).

The Board, granting the petition, found “that the City’s proposed
taking of the disputed property under state eminent domain law would
unreasonably interfere with rail transportation and therefore would be
federally preempted.” Id. at *4.

“Condemnation is a permanent action, and it can never be stated

with certainty at what time any particular part of a right-of-way may
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become necessary for railroad uses.” Id. (quoting City of Lincoln, 414 ¥.3d
at 862).

The Board noted that “the right to proceed under state law is
conditioned upon the action taken under state law not unreasonably
interfering with railroad operations or interstate commerce, and not
constituting regulation of the railroad’s operations.” Id. (citation omitted).
The Board explained: “Here, the record shows that this Property abuts an
existing rail corridor; that NS has plans for significant improvement and
increased rail traffic volume; and that the park the City proposes to build
would interfere with or prevent these transportation activities, as well as
prevent the railroad from properly conducting railroad maintenance
activities and clearing derailments.” /d. at *5.

In Wisconsin Central v. City of Marshfield, 160 F.Supp.2d 1009
(W.D.Wis. 2000), the Wisconsin Central Ltd. sought declaratory and
injunctive relief against the city, concerning the city’s efforts to condemn
under state law a passing track, as part of a highway re-alignment project.
Id. at 1011.

The highway re-alignment plan involved constructing an overpass
over top of the existing railroad mainline, but also required eliminating a

large portion of the parallel passing track. /d. The railroad sought
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injunctive and declaratory relief, that federal law preempted the state law
condemnation action. /d,

Surveying the law, the court explained that it “agrees with these
courts in their reading of the broad preemptive language of the ICCTA.
The preemption provision makes all ICCTA remedies exclusive and
explicitly preempts all other Federal and State remedies. It is clear that the
ICCTA has preempted all state efforts to regulate rail transportation.” /d.
at 1013 (citations omitted).

In granting the railroad’s motion for summary judgment, the court
explained:

In using state law to condemn the track defendant
is exercising control — the most extreme type of
control — over rail transportation as it is defined
in section 10102(9). Characterizing condemnation
as relocation does not change this conclusion.
Were the condemnation properly considered a
relocation, the act of forcing WCL to relocate its
passing track is no less an exercise of control over
transportation by the City through its laws than is
outright condemnation. Defendant’s reliance on
Board of Hudson River is wholly misplaced. The
City is impermissibly attempting to subject to state
law property that Congress specifically put out of
reach. Congress’ preemptive language and intent
is paramount, and the nature of the preempted
state regulation is irrelevant. See City of Auburn,
154 F.3d at 1031 (citing Metropolitan Life Ins. Co.
v. Massachusetts, 471 U.S. 724, 738, 105 S.Ct.
2380, 85 L.Ed.2d 728 (1985)).
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The ICCTA expressly preempts more than just
state laws specifically designed to regulate rail
transportation. Environmental laws — statutes of
general application — have been found to be
expressly preempted under the ICCTA when
applied to facilities and property constituting rail
transportation. See City of Auburn, 154 F.3d at
1031. Limiting preemption to state laws aimed
specifically at railroad regulation would arbitrarily
limit the purposefully broad language chosen by
Congress in the ICCTA.

Id. at 1013-14.

The court additionally found that the use of state law to condemn
the railroad passing track was subject to both field and conflict
preemption. /d. at 1014-15. The court concluded: “Giving effect to the
condemnation authority of municipalities over railroad property conflicts
with Congress’ purpose in enacting the ICCTA.” Id. at 1015.

In Fort Bend Co. v. Burlington Northern and Santa Fe Railway
Co., 237 S.W.3d 355 (Tex.App. 2007), a county sought to build an at-
grade crossing across a main track with a parallel passing track. /d. at 356~
57. In finding preemption, the court explained:

There is ample evidence in the record that placing
the public crossing over the regular and passing
tracks would interfere with railroad operations and
cause safety hazards. Burlington presented
affidavits and testimony detailing how the
placement of the Royal Lakes crossing interferes
with its railroad operations. Burlington showed,

among other problems, the following: the Booth
passing track is the only uncut passing track
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within 30 miles; because of the placement of the
crossing, Burlington has lost capacity due to loss
of time; it is necessary to railroad operations to
have this piece of track unencumbered and,
therefore, it needs to move a portion of the track
or take out the crossing; and the placement of the
crossing has affected the entire line. Burlington
also showed it parked coal trains destined for the
Houston Lighting and Power facility at Smithers
Lake on the passing track, approximately four out
of seven days a week; these trains would block the
crossing for extended periods of time; and
Burlington is paid a fee based on the number of
trains it is able to park on the passing track.

Moreover, Burlington presented evidence that, by
law, it must break any train that blocks a public
crossing for longer than 10 minutes; the County
sent the sheriff out to force it to break the trains on
several occasions at the Royal Lakes crossing; and
when trains are broken, there is a delay of
approximately 45 minutes for the reconnection.
Other evidence showed that if the train sits broken
for longer than four hours, a federal law is
triggered specifying that a brake test must be done
before moving the train. This federal brake test
delays the ftrain approximately 90 minutes,
blocking the crossing during re-connection and the
mandatory brake test. Burlington presented
evidence that showed citizens worry about how
emergency vehicles would get past the blocked
crossing. Burlington stated, when using the Booth
track to pass trains, other trains may have to be
broken and the same time added to their
connection, causing scheduling problems and time
delays throughout the line, not just at the Booth
passing track. Additionally, Burlington produced
evidence of citizens’ complaints that when broken
trains sat approximately 140 feet from the
crossing, it caused a visual hazard and, therefore,
the trains needed to be parked at least 250 feet
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from each side so drivers could see past both
tracks. To park the trains farther from the crossing
would take away the use of an additional 220
aggregate feet of the passing track.

Id. at 359-60.

According to the evidence presented, the
condemnation has the effect of regulating
Burlington now and in the future by affecting the
speed and length of its trains. Additionally,
Burlington presented evidence that showed the
need of an uninterrupted passing track at Booth for
future operations, that the crossing interferes with
current railroad operations, and that the crossing
causes more federally-mandated air brake tests
and has a negative economic effect on the railroad.
Condemnation is a permanent action, and “‘it can
never be stated with certainty at what time any
particular part of a right of way may become
necessary for railroad uses.”” City of Lincoln v.
Surface Transp. Bd., 414 F.3d 858, 862 (8th Cir.
2005) (quoting Midland Valley R.R. Co. v. Jarvis,
29 F.2d 539, 541 (8th Cir. 1928)).

The enlarged crossing, bisecting Burlington’s

passing track with a four-lane boulevard street and

esplanade, would impermissibly interfere with

railroad operations and, thus, is preempted.
Id. at 360 (footnote omitted).

In Union Pacific R. Co v. Chicago Transit Auth., 647 F.3d 675 (7th

Cir. 2011), the court affirmed the granting of an injunction prohibiting a
local transit authority from obtaining an easement across a railroad right of

way by operation of state law. /d. at 676-78. The court noted that “there is

no dispute that Union Pacific and its 2.8-mile Right of Way fall under”

PETITION FOR DECLARATORY ORDER - 36



ICCTA, and held that a the proposed state condemnation establishing a
perpetual easement over the Right of Way is a regulation of railroad
transportation preempted by ICCTA. /d. at 683.

In City of North Little Rock v. Union Pacific RR. Co., 808
F.Supp.2d 1102 (E.D.Ark. 2011), the city commenced a condemnation
action to acquire an easement for a pedestrian and bicycle lane across land
owned by one railroad, and operated upon by another. /d. at 1103.

The railroad at the location was a short line carrier operating on
small, branch lines. /d. at 1103. “It retrieves loaded railroad cars from
shippers and delivers them to interstate carriers, such as Union Pacific, for
transportation to destinations in other states.” /d. at 1104,

Midland has a two mile track, the Ashgrove lead,
running through the property with the center of the
track located 50 feet from the boundary of the
property. The proposed easement cuts across the
Ashgrove lead adjacent to Baucum Pike. It then
runs alongside the track between the boundary of
the railroads' property and the Ashgrove lead.

An additional track, the team track, separates from
the Ashgrove lead and runs parallel with it. The
team track is primarily used to park overflow
railcars and for transloading, that is, moving
product from railcars to trucks and vice versa. The
center of the team track is 17 feet 7 inches from
the center of the Ashgrove lead. A freight car on
the team track normally extends another 5.5 feet
from the center of the team track. With a train
upon it, the team track extends about 23 feet from
the Ashgrove lead. Thus, there are only about 27
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feet between the team track and the boundary of
the railroads' property. The proposed 30 foot wide
easement overlaps with the team track. Charles
Laggan, vice president and general manager of
Midland, testified that granting the easement
would render the team track unusable.

Id. at 1104,

Should a derailment occur on the team track or the
Ashgrove lead, the railroad would likely need to
bring large equipment onto the proposed
casement, In response to evidence that the City
might build a fence to separate the bicycle trail
from the railroad track, Laggan testified any fence
would interfere with Midland’s ability to bring in
the large equipment needed in the rerailing
process. Even the trail itself could constitute an
obstacle because the necessary equipment would
likely damage the trail. Laggan testified that the
railroad switch itself is a high-risk area for
derailments. Laggan also testified that the
construction of a trail on the proposed easement
would severely impact Midland's ability to
conduct transloading and switching operations and
to deal with derailments.

1d.

Noting the exclusive preemption language of 49 U.S.C. §
10501(b), the court noted that “‘[i]t is difficult to imagine a broader
statement of Congress’s intent to preempt state regulatory authority over
railroad operations’ than the language contained in Section 10501(b).”” Id.

at 1105 (quoting Union Pac. R.R. Co. v. Chi. Transit Auth., No. 07CV229,
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2009 WL 448897, *5 (N.D. Ill. Feb. 23, 2009) (citing CSX Transp. v.
Georgia Pub. Serv. Comm’n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996)).
The court concluded:

The evidence demonstrates that the proposed
easement could interfere with Midland’s ability to
operate its team track as well as its transloading
and switching facilities and could interfere with
efforts to address derailments. Whether to allow
the taking is a decision that, on these facts,
involves the regulation of rail transportation.
Congress has vested exclusive jurisdiction over
the regulation of rail transportation in the Surface
Transportation Board.

Id.

In Harris County, Texas v. Union Pacific Railroad Company, 807
F.Supp.2d 624 (2011), the county sought to condemn an at-grade right of
way across the middle of a 13,800 foot section of Union Pacific track. /d.
at 625. The Harris court noted:

The Fifth Circuit has adopted the STB’s test for
determining the preemptive scope of § 10501(b).
Franks Inv. Co., LLC v. Union Pac. R.R. Co., 593
F.3d 404, 410, 414 (5th Cir. 2010) (en banc). The
test distinguishes two types of preempted actions:
categorically preempted actions and actions that
are preempted “as applied.” Id. at 410, The former
includes state or local regulations that prevent or
govern activities directly regulated by the STB.
Such regulations are preempted on the basis of
“the act of regulation itself” and not “the
reasonableness of the particular state or local
action.” New Orleans & Gulf Coast Ry. Co. v.
Barrois, 533 F.3d 321, 332 (5th Cir. 2008)
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(quoting  CSX  Transp.,  Inc.-Petition  for
Declaratory Order, STB Finance Docket No.
34662, 2005 WL 1024490, at *2-3 (S.T.B. May 3,
2005)).

“As applied” preemption covers state or local
actions according to “a factual assessment of
whether that action would have the effect of
preventing or unreasonably interfering with
railroad transportation,” Id. While “routine
crossing disputes . . . do not fall into the category
of ‘categorically preempted,”” railroad crossing
disputes may be preempted “as applied,” if the
crossings “impede rail operations or pose undue
safety risks.” Id. at 332-33 (quoting Maumee & W.
R.R. Corp. and RMW Ventures, LLC-Petition for
Declaratory Order, STB Finance Docket No,
34354, 2004 WL 395833, at *2 (S.T.B. March 2,
2004)).
Id. at 632,

Explaining that the “Court may consider Union Pacific’s future plans
in evaluating unreasonable interference with its operations”, including
plans to construct a side track to accommodate additional trains where are
“expected in this area due to customer demand for greater carrying
capacity”, the Fifth Circuit found that state condemnation law was
preempted, and could not be employed by the county to obtain the right of
way easement for the road extension and at-grade crossing, as “the
proposed crossing...is not a ‘routine’ at-grade crossing...and [it]

unreasonably burdens or interferes with Union Pacific’s current and

projected use of its railroad tracks. /d. (citations omitted).
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C. The Cities’ Proposed Crossing Does Not Fall Within The
‘Routine Crossing’ Exception to the Board’s Jurisdiction; Any
Condemnation Proceeding Initiated By the Cities to Obtain
The Proposed Right Of Way is Preempted.

Here, the proposed at-grade crossing is not “routine”, as it would
significantly interfere with current and planned future switching, passing,
and storage operations, as described supra and in the Miller Aff’t. As three
railroads use these tracks, it is important to have the passing track as a
location to set out or hold a train, while allowing another train to utilize
the main line. (Miller Aff’t, § 12). The passing track also serves as a purge
valve for the main TCRY yard when it reaches capacity, and it provides a
place for TCRY to store railcars when they are not needed at industries.
(Id.). The effect of the proposed crossing will be eliminating 545 feet of
usefulness, at minimum, of the 1900-foot passing track. (Id. at §27). The
proposed crossing affecting nearly 1/3™ of the tracks, it will significantly
affect TCRY’s current operations to perform switching, storage, and
passing operations without frequently fouling or closing the proposed
crossing. (Id.).

Among other expected effects of the proposed at-grade crossing,
should the at-grade crossing be constructed bisecting TCRY’s main track
and passing track, the immediate effect would be to eliminate railcar

storage at the location of the crossing. (Id. at § 43). It will also limit
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switching operations given the proximity of crossing to switch, so as to
avoid fouling crossing; it will increase the danger for rail crews being near
motorists while performing operations; and it will limit the ability to use
the passing track as temporary over-capacity storage when the TCRY rail
yard reaches its maximum, given the projected car counts in coming 5
years. (Id.).

Further, the stretch of track between Steptoe Street in the
northwest, and Edison Street in the southeast, is approximately 2.6 miles
of track uninterrupted by any at-grade crossings. (Peterson Aff’t at § 2-3).
It is one of the only locations where a unit train can be stopped to wait for
operations to clear along the track, or for other safety or security reasons.
(Id.). At nearly the middle of this 2.6 mile stretch are the parallel main and
1900-foot passing track in question. Because of the expected future train
traffic, including the increase in unit trains, TCRY is exploring expanding
the length of the passing track to as much as 10,000 feet, so that the main
and parallel passing tracks can accommodate unit trains. (Peterson Aff’t, §
4), TCRY, as lessee of the track west of Richland Junction, is responsible
for dispatch and management of use of the track by TCRY, Union Pacific,
and BNSF. (Peterson Aff’t, § 3). Should the proposed at-grade crossing be

constructed, it will bisect this uninterrupted stretch of track at near the
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halfway point, impacting the ability of TCRY, as dispatcher, to stop or
stage a unit train at this location. (Id.).

Therefore, TCRY requests a Declaratory Order that the effort of the
Cities to use Washington State law to condemn the proposed at-grade right
of way is preempted. See, e.g. Fort Bend Co. v. Burlington Northern and
Santa Fe Railway Co., 237 S.W.3d 355 (Tex.App. 2007).

D. 49 U.S.C. § 10906 Separately Deprives the Cities of

Jurisdiction to Condemn An At-Grade Right-Of-Way Across
Sidings And Passing Tracks.

As noted above, section10501(b) of the ICCTA broadly grants
jurisdiction to the Board over “the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team, switching, or
side tracks, or facilities, even if the tracks are located, or intended to be
located, entirely in one state...” 49 U.S.C. § 10501(b)(2). This broad
jurisdictional grant is coupled with an express preemption clause
mandating that “[e]xcept as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State Law.”
49 US.C. § !10501(b). As a consequence, jurisdiction over “spur,
industrial, team, switching or side tracks, or facilities” rests solely with the
Board. 49 U.S.C. § 10501(b)(2); see also United Transp. Union Ill.-Legis.

Bd. v. Surface Transp. Bd., 183 F.3d 606, 612 (7th Cir. 1999).
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The present case concerns both a main frack, and a parallel
siding, or passing track. A separate jurisdictional statute governs spurs,
switching tracks, and side tracks. See 49 U.S.C. § 10906. The first
question, then, is whether a given track at issue is a main track or a siding,

Factors used to determine whether a section of
track is an extension of a regular railroad line, as
opposed to a “spur” or “industrial” track, include
whether the railroad maintains a train schedule or
regular service over the track; furnishes express,
passenger, or mail service; maintains buildings,
loading platforms, or an agent along the trackage;
and who completes the bills of lading. See
Chicago, M., St. P. & P.R. Co. v. Chicago &
ELR Co., 198 F.2d 8, 12 (7th Cir, 1952). It is also
relevant whether the track has been or is to be
used for anything other than industrial delivery,
see La. & Ark. Ry. Co. v. Mo. Pac. R.R. Co., 288
F.Supp. 320, 323 (D.C.La. 1968), the length of the
track, whether the track serves only a single
customer, and whether the customer requested the
carrier to provide service. See Hughes v. Consol-
Pa. Coal Co., 945 F.2d 594, 612 (3d Cir. 1991).

Port City Properties v. Union Pacific R. Co., 518 F.3d 1186, 1189 (10th
Cir. 2008).

Sidings, switching tracks, and passing tracks, like the 1900-foot
passing track here, fall under 49 U.S.C. § 10906. That statute separately
deprives the Cities of jurisdiction to condemn an at-grade right-of-way
across the passing track.

§ 10906 has been interpreted to preclude all
regulation of industrial or spur tracks: “When
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sections 10906 and 10501(b)(2) are read together,
it is clear that Congress intended to remove [STB]
authority over the entry and exit of these auxiliary
tracks, while still preempting state jurisdiction
over them, leaving the construction and
disposition of [them] entirely to railroad
management.” Cities of Auburn and Kent, 2 S.T.B.
330, 1997 WL 362017 at *7 (1997); see also
Report on ICCTA, H.R. Rep. No. 104-422, 104th
Cong., 1st, Sess. 167 (1995), U.S. Code Cong. &
Admin.News 1995, pp. 850, 1995 U.S.C.C.A.N.
850 (explaining that § 10501(b)(2) was added
“[i]n light of the exclusive Federal authority over
auxiliary tracks and facilities. . . .”). In short, read
together, § 10501 and § 10906 completely
preempt Hodges’ state law tort claims with respect
to spur or industrial tracks. See, e.g., PCI Transp.
v. Fort Worth & Western R.R., 418 ¥.3d 535, 545
(5th Cir. 2005) (ICCTA completely preempts non-
contractual claims); Friberg v. Kansas City S. Ry.
Co., 267 F.3d 439, 444 (5th Cir. 2001) (ICCTA
preempts claims of negligence and negligence per
se with respect to railroad’s alleged road
blockages); Pejepscot Indus. Park, Inc. v. Maine
Cent. R.R. Co., 297 F.Supp.2d 326, 334 (D.Me.
2003) (state law claims preempted by ICCTA);
South Dakota ex rel. South Dakota R.R. Auth. v.
Burlington N. & Santa Fe Ry. Co., 280 F.Supp.2d
919, 934-35 (D.S.D. 2003) (state law claims for
punitive damages and tortious interference
preempted by ICCTA); Guckenberg v. Wis. Cent.
Lid, 178 F.Supp.2d 954, 958 (E.D.Wis. 2001)
(state law nuisance claim preempted with respect
to railway traffic issue); Rushing v. Kan. City S.
Ry. Co., 194 F.Supp.2d 493, 500-01 (S.D.Miss.
2001) (ICCTA preempts state law nuisance and
negligence claims intended to interfere with
railroad's operation of switchyard).

Port City Properties, 518 F.3d at 1188.
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The fact that this matter concerns a proposed at-grade crossing
which will bisect not only a main track, but also a siding, necessarily
implicates 49 U.S.C. § 10906. That statute both governs jurisdiction over
the siding in question, and separately deprives the Cities of jurisdiction to
condemn a right-of-way over the siding. Furthermore, the ‘routine
crossing’ exception to the Board’s jurisdiction was developed under 49
U.S.C. § 10501, and generally concerns ‘non-exclusive’ easements over
main tracks. As 49 U.S.C. § 10906 separately deprives both the Cities and
the Board of jurisdiction over sidings, the ‘routine crossing’ analysis is
inapplicable to the question of whether the Cities have jurisdiction to
condemn a right-of-way across a siding, and 49 U.S.C. § 10906 provides
an independent basis for the Board to enter a Declaratory Order that the
Cities’ proposed condemnation is preempted.

V. RELIEF REQUESTED

Pursuant to the Board’s authority under 5 U.S.C. § 554(e) and 49
U.S.C. § 721 and the decisional law cited above, TCRY requests that the
Board enter a Declaratory Order as to the following:

1. Finding that the Board’s jurisdiction over the proposed crossing

is exclusive; and

PETITION FOR DECLARATORY ORDER - 46



2. Finding that any condemnation action brought by the Cities to
acquire the right of way for the proposed at-grade crossing which will
bisect TCRY’s main track and passing track is preempted.

RESPECTFULLY SUBMITTED this /ﬁ_{day of March, 2015.

;’!7
/" Gregory C. Hesler, WSBA No. 34217
William C. Schroeder, WSBA No, 41986
717 W. Sprague Avenue, Suite 1200
Spokane, WA 99201-3505
(509) 455-6000
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be served a true and correct copy of the foregoing document, by the

method indicated below and addressed to the following;:

Heather Kintzley U.S. MAIL

Richland City Attorney HAND DELIVERED
975 George Washington Way P OVERNIGHT MAIL
PO Box 190 MS-07 TELECOPY
Richland, WA 99352

Lisa Beaton U.S. MAIL
Kennewick City Attorney HAND DELIVERED
210 West 6" Avenue X OVERNIGHT MAIL

P.O. Box 6108 TELECOPY
Kennewick, WA 99336

U.S. MAIL
P. Stephen DiJulio HAND DELIVERED
Jeremy Eckert * OVERNIGHT MAIL
Foster Pepper PLLC TELECOPY
1111 Third Avenue, Suite 3400
Seattle, WA 98101

U.S. MAIL

HAND DELIVERED
The City of Richland X OVERNIGHT MAIL
505 Swift Boulevard TELECOPY
Richland, WA 99352

U.S. MAIL
The City of Kennewick HAND DELIVERED

210 West 61" Avenue X OVERNIG}P}F/I_\//I IL
Kennewick, WA 99336 /TPﬁECQ,P

MWTLLMM C. SCHROEDER
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No.

Before the
SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD
COMPANY, LLC, a Washington
limited liability company,

Petitioner,
Vs.

THE CITY OF KENNEWICK, of
the State of Washington, located in
Benton County, Washington; THE
CITY OF RICHLAND, of the State
of Washington, located in Benton
County, Washington,

Respondents.

STATE OF WASHINGTON )
: SS.
County of BENTON )

JOHN MILLER, being first duly sworn on oath, does hereby depose and

state:

L. I am the Chief Operations Officer for petitioner Tri City Railroad

Company, LLC (“TCRY™). I am over the age of eighteen (18), and am competent

N N N N N N N N SN N N N N N N N N

AFFIDAVIT OF JOHN MILLER
RE: PETITION FOR
DECLARATORY ORDER

CONTAINS COLOR

to testify to the matters contained herein. The matters contained herein are either

based upon personal knowledge, or are within the scope of my speaking authority

for TCRY.
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2. [ graduated from the University of Wisconsin at Oshkosh in 1974
with a BBA in Accounting and received a MBA in Finance from DePaul
University in 1985. I have 40 years of experience in the railroad industry. | started
my career with the Milwaukee Road Railroad in June 1974 in the internal auditing
department and transferred into the Accounting Department in 1978. 1 became
Manager — Budget and Responsibility Accounting in March 1979 and in addition
assumed the Disbursement Accounting function in 1983. | was responsible for
the consolidation, preparation, and monitoring of the company’s $400 million
operating expense budget, preparation of the company’s book cash forecasts, and
all accounts payable functions of the company. including invoice processing.
general ledger account reconciliation and accounting for material and supplies
inventory. [ was a key member of the team involved in the five-year business
planning process that culminated in the development of the successful plan of
reorganization from bankruptcy. The Milwaukee Road was then acquired by the
Soo Line Railroad in 1985 and I was the primary accounting person responsible
for coordinating the transfer of accounting functions from one railroad to the
other. At Soo Line I was responsible for Disbursements and Billing and later
Property Accounting. In 1986 [ took a position as Director — Finance and
Accounting for Lake States Division where | was responsible for the accounting
function for a separate 1800 mile $85 million profit center. Lake States was put

out to bid and was eventually acquired as Wisconsin Central Railroad. 1 took a
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position with WC in 1987 as its Director —General and Property Accounting and
developed and implemented its general ledger and associated peripheral systems.
I was responsible for the preparation and consolidation of financial statements and
the preparation of the company’s operating and capital budgets. I moved to
California in 1990 and worked for Southern Pacific Railroad until it was acquired
by Union Pacific in 1996. [ held several positions at SP and at the time of the
merger [ was the Director of Budgets for Distribution Services. While at UP |
moved into the Short Line Marketing Group in 1999 as Manager — Short Line
Development and held that position until accepting my current position with
TCRY. While working in the short line group I managed the relationships with
approx. 60 short line railroads. including commercial rate negotiations. equipment
agreements, branch line sales and leases. and developing business jointly with
UP’s short line partners.

3 TCRY was founded in 1999 as a Washington limited liability
company. It is a family-owned business, with its headquarters and principal place
of business in Benton County, Washington.

4. TCRY is a Class III railroad. TCRY has 16 current employees, and
owns or leases a number of locomotives, including 11 SD40-2s, one 100 ton
switcher, two 70 ton switchers, and 2 SW1200s. TCRY’s primary yard is in

Richland, Washington, as are its shop facilities.
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& TCRY primarily operates on approximately 16 miles of track
which run through the cities of Kennewick and Richland, Washington. This
trackage was originally constructed by the United States Department of Energy,
and is currently owned by the Port of Benton. TCRY operates on this trackage as
the Port of Benton’s lessee, pursuant to a written lease agreement. TCRY moves
cars for its own customers on this trackage; it also operates as the handling carrier
for the Union Pacific railroad. A handling carrier identifies a short line that has a
contractual commercial arrangement with Union Pacific, whereby Union Pacific
adopts the short line’s stations, and markets that short line’s business, as if that
short line was physically served by Union Pacific.

6. The BNSF Railway also operates on this trackage pursuant to an
independent contractual right.

7. Along these 16 miles of leased track, TCRY serves 16 of its own
customers. Attached as Exhibit 1 is a map showing both the trackage, as well as
the names and locations of TCRY’s customers.

8. In 2013, TCRY handled 2,247 carloads on this trackage, averaging
two 9-car trains per day. In 2014, TCRY handled 2,626 carloads on this trackage,
averaging two 10-car trains per day. TCRY projects that traffic will grow to 4,175
carloads on this trackage in 2015 due to several business development

opportunities, an average of two 16-car trains per day.
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9. BNSF handled 285 carloads on this trackage in 2013, and 367
carloads in 2014. Due to recent changes and upgrades to the BNSF network,
BNSF is expected to bring 100+ car unit trains across this trackage.

10. TCRY additionally has operating rights on approximately 37 miles
of Department of Energy trackage, and operates on 8 miles of Union Pacific track
to facilitate car interchange at Kennewick, Washington.

11. The attached Exhibit 2 depicts TCRY s main track, along with a
1900-foot parallel passing track with switches at each end. Although UP and
BNSF use the main track, TCRY has exclusive rights to use the 1900 foot passing
track. In conjunction with the main track, the passing track allows trains to meet
and pass when entering or exiting the area, and provides for use as a siding to
store idle freight cars when not otherwise in use.

12. This 1900-foot passing track is the only siding on this stretch of
tracks between TCRY’s yard in the north, and the UP and BNSF yards in the
south. TCRY is responsible for dispatch and control of train traffic along this
corridor, including at the passing track. As three railroads use these tracks, it is
important to have the passing track as a location to set out or hold a train, while
allowing another train to utilize the main line. The passing track also serves as a
purge valve for the main TCRY yard when it reaches capacity, and it provides a

place for TCRY to store railcars when they are not needed at industries. As noted,
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the passing track has switches at both ends; those switches tend to be used by
TCRY on a daily basis.

13. An important increase to TCRY’s rail business is currently in the
process of implementation. The new Preferred Freezer plant is coming online in
2015 and is the largest frozen foods plant in the world. This new facility will
produce rail traffic both to TCRY directly, as well as to TCRY as the handling
agent for UP. This is expected to increase TCRY / UP rail traffic by
approximately 1575 carloads in 2015, 2325 carloads in 2016 and 1300 carloads in
2017. Exhibits 3 and 4 are recent articles concerning the Plant.

14. Independent of TCRY / UP operations, BNSF is expected to
significantly increase its rail traffic at the passing track area, due to changes in its
operations, and the construction of a new rail loop by the City of Richland. The
City of Richland has projected as many as 12,500 inbound and 12,500 outbound
rail cars per year at the passing track area in the coming years. Exhibits 5, 6 and
7 are documents concerning the anticipated increased rail traffic due to these
developments.

15, To illustrate the effect of the proposed crossing on TCRY’s
operations on its passing track, | participated in taking some measurements and

depictions of the proposed crossing site, which are presented below.
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16. Exhibit 8 is a satellite image of the TCRY track, proposed
crossing, and environs. For orientation purposes, I have marked the TCRY tracks
in blue, and the proposed crossing in orange.

17.  Exhibit 9 is a closer representation of the environs of the proposed
crossing. Note, there is a now-abandoned spur line, which I have marked in green.

18. Exhibit 10 shows the location of the proposed crossing bisecting
the main and passing tracks. They are marked, blue (TCRY track), orange
(proposed crossing), and green (disused track), as the previous figures.

19. Exhibit 11 shows the length of the main track and parallel 1900-
foot passing track. I have circled the north and south switches for ease of
reference.

20. Exhibit 12 shows the view north from the perspective of the
tracks, facing the uphill road from which the proposed crossing will be built.
Measurements taken at the time of the photograph indicate the width of the
existing road is 45 feet from curb to curb.

21 Exhibit 13 shows the section of the proposed crossing as occupied
by railcars on the 1900-foot passing track. The orange paint markings on the rails
nearest the camera demark the location of the prolongation of the existing road’s
curb lines. For ease of reference, those markings have been circled in orange, as

well.
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22, Exhibit 14 is a view south from the end of the existing road, across
the tracks. The two railcars depicted demonstrate the width of the proposed road
crossing.

23, Exhibit 15 depicts both the passing track and the main track
occupied.

24, Exhibit 16 depicts the passing track occupied by two railcars. The
orange paint markings on the rails note the location of the prolongation of the
curb lines from the existing road across the rails, where the proposed at-grade
crossing will be located.

25. Exhibit 17 depicts the location of the proposed crossing, as
occupied by a string of railcars being stored by TCRY on the passing track, as
well as a train passing on the main track, southbound.

26. Exhibit 18, Exhibit 19, and Exhibit 20 depict the view from the
end of the existing road, looking along the tracks to the northwest. Railcars are
being stored on the passing track, with a TCRY train approaching from the TCRY
Richland yard, located 9 miles to the north. This location, with the 1900-foot
passing track with switches on both ends, is the only such location between
TCRY’s Richland yard in the north, and the Union Pacific and BNSF operations
in the south. The passing track supports the simultaneous operations of all three

railroads.
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23, [ was asked to examine the effect of not being able to store railcars
within 250 feet of the curb lines of the proposed crossing on each side, which has
the practical effect of eliminating 545 feet of usefulness, at minimum, of the
1900-foot passing track. The proposed crossing affecting nearly 1/3™ of the
tracks, it will significantly affect TCRY’s current operations to perform
switching, storage, and passing operations without frequently fouling or closing
the proposed crossing. In the following figures, the prolongation of the curb lines
from the existing road are marked on the rails in orange, and then 250 feet from
each curb line is marked. The photographs illustrate having 545 feet of passing
track be unusable for the purposes they are currently put by TCRY.

28. Exhibit 21 depicts the prolongation of the curb line for the western
curb, with measurement to 250 feet to the north.

29, Exhibit 22 depicts the same stretch of track, from the west curb
line to 250 feet therefrom. The crewmembers depicted are standing at the 250 feet
marker.

30. Exhibit 23 is taken from the orange paint mark for the west curb
line, and likewise depicts a crewmember standing at 250 feet therefrom.

21, Exhibit 24 and Exhibit 25 depict the view from 250 feet to the
north of the proposed crossing (marked in blue), to the crossing, where
crewmembers are standing on the paint lines marking the prolongation of the curb

line.

AFFIDAVIT OF JOHN MILLER
RE: PETITION FOR DECLARATORY ORDER -9



33, Exhibit 26 depicts the view of the proposed crossing from the
north to the south. The crewmembers depicted in the reflective gear demark the
location of the crossing curb line, and 250 feet to the north.

33, Exhibit 27 and Exhibit 28 similar depictions, are notable because
they show the rise in grade in the city street. Approximately 1/3™ of a mile to the
cast of the proposed at-grade crossing is an existing grade separated crossing,
with motor vehicle traffic passing underneath.

34. Exhibit 29 depicts a satellite map, showing the existing grade
separated crossing about 1/3™ of a mile to the east of the proposed at-grade
crossing.

35.  Exhibit 30 depicts the view of a southbound motorist of the
existing grade-separated crossing, and Exhibit 31 depicts the view of a
northbound motorist of the existing at-grade crossing.

36. Exhibit 32 and Exhibit 33 are views of the south switch.

37. Exhibit 34 depicts a view of the south switch with a locomotive on
the passing track.

38. Exhibit 35 and Exhibit 36 are views from the south switch to the
north. The railcar and crew are at the location of the proposed crossing.

39, Exhibit 37 and Exhibit 38 are views north from the south switch.
The crew is standing at the 250 foot mark, with the railcar at the proposed
crossing.
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40.  Exhibit 39 and Exhibit 40 are views from the old Union Pacific
spur, depicting the crew at the 250 foot mark, and at the crossing curb line.

41.  Exhibit 41 depicts the view from the south 250 foot mark, with the
crew standing at the location of the proposed east curb line.

42.  Exhibit 42 depicts the view from near the south switch, with
crewmembers standing at the 250 foot mark (foreground) and the east curb line
(background).

43.  Among other expected effects of the proposed at-grade crossing,
should the at-grade crossing be constructed bisecting TCRY’s main track and
passing track, the immediate effect would be to eliminate railcar storage at the
location of the crossing. It will also limit switching operations given the proximity
of crossing to switch, so as to avoid fouling crossing; it will increase the danger
for rail crews being near motorists while performing operations; and it will limit
the ability to use the passing track as temporary over-capacity storage when the

TCRY rail yard reaches its maximum, given the projected car counts in coming 5

LERU

SUBSCRIBED AND SWORN to before me this /0" day of March, 2015,

by JOHN MILLER. A2
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Construction workers sit on top of a large bank of steel racks Monday while working on the largest
refrigerated warehouse in North America being built on 40 acres off Kingsgate Way in the Horn Rapids
Industrial Park in north Richland. See story on page B4. ANDREW JANSEN — Tri-City Herald |Buy Photo
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Richland city officials have received a number of questions about the monolith rising out of the ground in the
northern part of the city. From a distance, the mostly white building with some uncovered blue steel frames
looks like it could be a giant office building or even another vitrification plant for Hanford waste.

“A lot of folks seem to be driving by and not know what it is,” said Gail Everett, communications and
marketing specialist with the city.

The 455,000 square-foot, 116-foot tall building will be the largest refrigerated warehouse in North America
and largest automated freezer in the world when it opens in July, said Burnie Taylor, general manager of the
new building for New Jersey-based Preferred Freezer Services. It also has gone up much faster than a
Hanford building, with ground broken last April.

The last metal support frame of the $115 million building will be installed on the south side of the building by
Tuesday, and the structure soon will be fully covered with thousands of 40-foot tall by 4-foot wide white
insulated metal panels.

“It's not like your conventional building where you'll see columns and steel girders,” said R.J. Burton, vice
president of Indianapolis-based Victory Unlimited Construction, the construction contractor. “The walls are
supported by the rack. The roof is supported by the rack.”

Three 104,000 square-foot freezers will be located inside the building, built on 40 acres off Kingsgate Way in
the Horn Rapids Industrial Park. Plans call for them each to be set at negative 10 degrees, but that can be
adjusted.

“It has room for expansion for another 104,000 square-foot box in case this isn’'t big enough,” Burton said.

About 2 billion pounds of food will pass through the building in a year, Taylor said. It can store 110,000
pallets or more than 200 million pounds of food at a time, he said. Each freezer will be run automatically.

“The only reason anyone walks into the freezer is for maintenance,” he said.

The facility will store frozen fruits, vegetables, meat and pre-made meals to be shipped both to stores and
restaurants, Taylor said. It will run 24 hours a day, with workers on 12-hour shifts.

A number of companies will be using the facility, contrary to rumors that it would be operated by ConAgra
Foods, he said. Though the company could be a customer.

“ConAgra is in no way part of our management structure,” he said. “Preferred Freezer Services will operate
the building as a public warehouse facility with multiple customers.”

The building has used 250 construction workers and another 134 employees will be hired, with all but 10 of
them coming from the area, Taylor said. A recent job fair attracted 300 people.

The project has not been without controversy. Concerns were raised about the labor practices of two out-of-
town contractors. Iron Workers Local 14 in Kennewick filed labor practice grievances last year with the
National Labor Relations Board against Victory Unlimited Construction and Nehemiah Rebar Services.
Others involved include the Pacific Northwest District Council of Iron Workers in Edmonds and the Iron
Workers Local 847 of Phoenix, which assisted Local 14.
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NLRB officials did not return a call Monday for comment. In September, officials said they were investigating
the complaints.

Preferred Freezer Services has 32 freezer warehouses in the United States plus three in Asia. But Taylor
said the Richland site will be its first in the Northwest.

“There is a solid customer base. There is a growing agriculture base here,” he said. “We decided it's a good
fit.”

The west side of the building will have a two-story administration area, including a control room and lounge
for workers, Taylor said. It will also have a semitruck bay featuring 35 doors, 18 for inbound trucks and 17 for
outgoing trucks. Loading docks will be cooled to between 34 and 36 degrees.

Six more doors on the north side will be served by four rail spurs. Taylor said the facility will be able to load
30 to 40 rail cars per day.

Company officials have heard some other ideas for uses of the use tall building.
“ like the one about using the east side of the building as a movie screen,” Taylor said.

Geoff Folsom: 509-582-1543; gfolsom @tricityherald.com; Twitter: @ GeoffFolsom

+ Facebook
« Twitter
(o]

Google Plus
« More

o Linkedin
Reddit
YouTube

E-mail
Print

0O 0 0 0o 0o o o

Join The Conversation

Tri-City Herald is pleased to provide this opportunity to share information, experiences and observations
about what's in the news. Some of the comments may be reprinted elsewhere in the site or in the newspaper.
We encourage lively, open debate on the issues of the day, and ask that you refrain from profanity, hate
speech, personal comments and remarks that are off point. Thank you for taking the time to offer your
thoughts.

Commenting FAQs | Terms of Service
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2/24/2015 Richland Soon to be Home of the World's Largest Refrigerated War - NBC Right Now/KNDO/KNDU Tri-Cities, Yakima, WA |

Flights from GEG to HNL

aslow as $597.00 Call Toll Free: 1-888-516-7925
CheapOair.com

- MAR21JONNY LANG
,{ GET TICKETS AT NORTHERNQUEST.COM

Richland Soon to be Home of the World's Largest Refrigerated Warehouse

Posted: Feb 23, 2015 6:38 PM PST
Updated: Feb 23, 2015 7:23 PM PST

Posted by Raven Richard, Reporter  CONNECT

RICHLAND, WA- The largest refrigerated warehouse in North America will soon be finished in Richland
bringing more than 100 to the area.

Preferred Freezer Services is building a 116-foot tall structure that will hold up to 2 billion pounds of frozen
food a year.

The facility costs $115 million to build. Thatequals nearly $250,000 a day. Nearly 250 construction workers
are out there working on the project. This refrigerated warehouse is also the firstin the U.S. to have an
oxygen reduction system inside, as it's main fire prevention system.

The company said with all the growth in the area, it was the perfect place for this structure.

"We looked at this market, the strong growth and agriculture and other things around here. It was very
attractive. We've grown and expanded our nitch and our market over the last 20 years. We started to branch
outand we decided this was the next step for us," said Burnie Taylor, Preferred Freezer Services General
Manager.

The warehouse is 455,000 square feet in total, which is equal to about eight football fields. The structure is
on track to be finished in July. Once it opens, Preferred Freezer Services expects more than 100 jobs to be
available at the warehouse.

Click here for more information or to find job listings for this facilitv
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Exhibit RP- -X
Docket TR-130499

Page 1 of 12

RECEIVED
Brandon L. Johnson SEP 25 2013
Minnick-Hayner, P.S. : .
P.0.Box 1757 - ATTY GEN DIV .
Walla Walla, WA 99362 wuTtce
(509) 527-3500 _ ; ' '
pult g ~ WUTCDOGKET TR-120439 -
General Counsel _ EXHlBIT \/‘P 5 X E
Tri-City Railroad Company, LLC ADMIT £543 WD £ REJECT T

P.0. Box 1700
Richland, WA 99352
(509) 727-6982

. WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION.

CITY OF KENNEWICK and CITY OF
RICHLAND

Petitioners
vs.

PORT OF BENTON, TRI-CITY &
OLYMPIA RAILROAD CO., BNSF |
RAILWAY and UNION PACIFIC
RAILROAD

Respondents.

DOCKET NO. TR-130499-P

RESPONDENT’S RESPONSE TO

UTC STAFF DATA REQUESTS
NOS. 2-5 TO TRI-CITY &
OLYMPIA RAILROAD

RESPONDENT TRI-CITY AND OLYMPIA RAILROAD CO. (*TCRY”)

pursuant to WAC 480-07-400, responds to UTC STAFF DATA REQUESTS NOS.

2-5 as follows:

UTC STAFF DATA REQUEST NO. 2: How many trains per day does Tri-City &
Olympia Railroad operate at the location of the proposed cfossing? Do you anticipate

RESPONDENT’S RESPONSE

TO UTC DATA REQUESTS 2-5
- Pagel
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any change in the number of Tri-City & Olympia Railroad trainsﬁaveljng over the
track at thisllocation within the next ten years? If yes, please describe the change.

RESPONSE: On average af present TCRY operates between two (2) to four
(4) trains per each weekday through the location, exclusive of “unit trains.” In
addition BNSF Railway Co. (“BNSF”) operates on average two (2) trains per each
Weekday through the location. However, in aodi’rion to these trains, Union Paciﬁc v
Railroad (“UPRR”) moves “unit trains” consisting of on average 100 cars through this
location on a periodic basis as customer needs demand and interchanges these railcars
with TCRY at the TCRY rail yard north of the location. More detail regarding recent .
and anticipated railcar actiyity through the location by both TCRY and BNSF was
provided in Respondent’s Response to-Petitioners” Data Request, a copy of which is
attached hereto, Responses to Data Requests Nos. 21 and 22. Please note t-hbat tﬁe
summary of number of railcars provided in Responses to Data Requests Nos. 21 and
22 reflect car count, which must be doubled to reﬂect number of trips over the rail at
the proposed crossing. Therefore for 2013, TCRY PIOJGCtS a total of 4,620 railcar
trips over the proposed crossing by its own trains and an additional 498 railcar tups
over the proposed crossing by BNSF trains for a total of 5,118 railcars passing over
the proposed crossing per year.

TCRY moves railcars mterchanged to it by the UPRR However, TCRY,
UPRR and BNSF each has the right to operate dlreeﬂy through this location. TCRY
anticipates a dramatic increase in the number of trains that it operates and expects a
similar increase in the number of trains which BNSF and UPRR operate through this
location in the next ten years due to a number of factors, including: '

a, Anticipated growth in UPRR and TCRY business reflecting increases
in dally train operations and unit train operatlons as a result of additional customers
locating on the transload facility serviced by TCRY on the City of Richland’s Horn -
Rapids Spur.

RESPONDENT’S RESPONSE
TO UT(PZ DATA REQUESTS 2-5
- age?2
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b. Anticipated growth m BNSF, UPRR and TCRY railcar volume as a
result of likely construction of the ConAgra Lamb Weston cold storage warehouse
faéﬂity as described in the attached Response to Data Requests Nos. 21 and 22.

C. - Anticipated growth in BNSF, UPRR and TCRY railcar volume asa
result of likely construction of-one or more “loop track” facilities off the Horm Rapids
Spur. A ' .'
* All of these factors demonstrate a likely increase in rail traffic across the
location of the proposed crossing which could, in the near future, reach or exceed
20,000 railéar trips per year, many of which will be “unit trains” of approximately 100 .

railcars each.

UTC STAFF DATA REQUEST NO. 3:
At the location of the proposed crossing:'
a. What is the maximum legal operating train speed? ;
b. What is the maximum timetable speed of Tri-City. & Olympia Railroad trains? '
c. At what speed do Tri-City & Olympia Railroad.trains usually travel? .
~ RESPONSE:

a. 25 mph.

b. 20 mph.

c. 20 mph. »
Notwithstanding the foregoing, it is anticipat;ad that train speeds at the location of the
proposed crossing will increase in the near future. UPRR has recently invested
approximately $10 million to upgrade- its track over which TCRY now also operates
from Kennéwick to locations on the Port of Benton track and the Horn Rapids Spur. .
The Port of Benton has received a grant to rebuild a rail bridge on its line, leased to
TCRY. Inaddition, the Port of Benton has commissioned a study on the current-status
of its rail and the possibility of upgrading that rail to handle tafﬁc_ at higher speeds. = .

{ The anticipated increase in rail traffic referred to in Response to UTC Data Request

RESPONDENT’S RESPONSE.

TO UTC DATA REQUESTS 2-5
- Page3
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No. 3, combined with improvements of both the UPRR and Port of Benton tracks, will

undoubtedly lead to higher operating speeds in the future. -

UTC STAFF DATA REQUEST NO. 4: .

What is the average number of cars or length of the trains that Tri-City &.:.Olympia
Railroad operates at the location of the proposed crossing? Do you anticiﬁate any
changes in the iength of trains that travel over the track at this location within the next
ten'years? If yes, describe tﬁe change.

- RESPONSE: Atpresent, TCRY trains average roughly 15 cars per train, not -
including “unit train” operations. As noted in Response to Request No. 2 and
described in detail in the attached Responses to Requests Nos. 21 and 22 TCRY -
anticipates a substantial increase in both the numbet of trains and the number of cars

per train which will operate through the location of the proposed crossing. .-

UTC STAFF DATA REQUEST NO. 5:
Please clarify the number and type of tracks proposed at the crossing. If a siding is
present, will switching occur over the crossing? If yes, please describe the frequency
of switohiﬁg operations, the length of time the crossing will likely be blocked due to
switching operations, and any other impact on the crossing attributable to switching
opefations. ) . .
RESPONSE: A switch and siding as well as the TCRY main line are present
at this location within what is shown as the “Port of Benton™ railroad right of way on
the attached Exhibit A (Center Parkway Right-of-Way Survey). Switching will occur
over the crossing. TCRY has used, and intends to use, this siding for both car storage
and switching. As rail traffic increases as anticipated, TCRYY will likely need to utilize
this siding more frequently for switching operations. Although the lengtﬁ of time that
the crossing will be blocked due to car spotting and car switching operations on this
siding will certainly increase the total time that the crossing will be blocked, TCRY
can not estimate what that length of time will be.

RESPONDENT’S RESPONSE

TO UTC DATA REQUESTS 2-5
. - DPage4
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Brendon L. Johnson
Minnick-Hayner, P.S.
P.0. Box 1757

Walla Walla, WA 99362
(509) 527-3500 -

Paul I. Petit _.

MT Bar No. 3051 ' . Lt e e s |

General Counsel:
Tri-City Railroad Company, LLC

P.0. Box 1700
Richland, WA 99352
(509) 727-6982

_ WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION. " |-

CITYOFKENNEWICKandCITYOF RS
RICHLAND : e * T Las
. DOCKET NO. TR-130499-P

Petitioners E

. VS, ¥ i ) . L :
] RESPONDENT’S RESPONSE TO
PORT OF BENTON, TRI-CITY &
OLYMPIA RATLROAD CO., BNSF
RAILWAYandUNIONPACIEIC .t
RAILROAD .. . ]

.Respondents.

RESPONDENT TRI-CITY AND OLYMPIA RAILROAD CO.
4 (“Respondent”) pursuant to WAC 480-07-400, responds to-the datarequest of - -
Petitioners, City of Kennewick and-City of Richland, dai:ed August20§ 2013, o+ -

Respondent’s response istimely pursuant to WAC480-07-150.

RESPONDENT"S RESPONSE
TO PETITIONERS’ DATA REQUEST
- Pagel

PETITIONERS’ DATA REQUEST |1
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‘ Request No. 10.

- produced in Responseto Data Request No; 12. -

'||RESPONDENT’S RESPONSE
‘|| TO PETITIONERS’ DATA REQUEST

Docket TR-130494
Page 6 of 12

Response to Data: Requests Nos:- ~9‘ TCRY farther asserts that whetlier it
parttmpated in any of the various plannmg identified in these Requests 18 wholly -
irrelevant to the issues raised, and the PBtttLODBIS borden, in this proceedmcr TCRY .
produces in Response to these Data Requests COPICS of its communicafions Wlthﬂle

‘Benton Franklin Councﬂ of Governments zmd notes relating to commumcattons ’

“UExhibitRP- | -X

with that enﬁtyrela’oncrto rail service. TGRY hasno other documents ;Wlthm.the. Hie SIREETR L

scope of thesé Requests, ; .. ? :“-
. Response to Data Request No. 10: See documents produced herewrth and: .,
labeled as in response 1o this Data Request ' P
Response to Data Request No. 11: This Data Request makes referenee groe
crossings “labeled and identified in data request #9”_ although R‘espgnse to_Dat& .
Reéquest No. 10 was clearly intended. Se'eroocument_sproduced Re@opse.to Data-

Response to Data Reqnest Ne. 1’2 ThlS Data Request mBJCES‘reference 3.

' crossings “labeled emd idéntifisd in daia request 97, although Response toData.: ;
Request No. 10 was cleaﬂy mtended "TCRY objects to this Data Requeston the,
grounds that the ocounence of speclﬁe meldents endangermg pubhc health at other

'raﬂ crossings on the TCRY rail Tine is not velevant to whether Pefitionsrs can o
overcome their burden of demonstrating aneed for an inherently dangerous at-grade
crossing at Center Parkway. Notmtbs’tanmng that—og_]-ecton, TCRY asserts thatno

“train-vehicle collision has occurred at any 6fthe identified crossings during its. - -

"operation of the TCRY/Port of Benton Rail, incidents involving vehicles striking -
crossmg s1gnzl apparatus and drrvmg tbrough closed crossing gate arms have been ..
numerous. Although TCRY does not Taintain compleLe records in this Tegard, a.

Tepresentative sample of the inciderits in question is identified in the spreadsheet

o Responsefo Data Request No 13: This Data chuestmakes Ieference to .. -
crossings “labeled and identified m Data Request #9” dlthough Response to Da’ca

- Page?
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-+ Request No. 10 was olearly mtended TCRY does not maintain 1ts records ma -
: manner which would allow it to allocate delay to specﬁic incidents.
«* Response to Data Request No. 14: TCRY does not maintain its tecords ] e | e B o

a.uner Whlch would-allow-it to- aﬂooate delay to specific incidents..” . f.wes - ;..;_ g I

Response to Data Request No, 15 TERY does not maintain 1tsreeordsm R MR R
{1 manner whmh would-allow 1tto: allocate: revenue loss to all- mcldents "I‘CRY has s iy Tt e
documented its costsin conpection with specific crossing d.a.maoe clam:xs R R A R T

: documents produced herewith and labeled’as in response to this Data Request. R A

- Response to Data Request No. 16: TCRY objects 1o this Data Request o the-tc. - et Com
- grounds that it assefts and is based on the claim that TCRY has made af‘statement s :
. regatding the site-specific dangeis? of the propesed Ceriter Parkway at-grade: ¢ta; e v wanilo

. that there is nomeed for any crossing at Center Parkway. That worl is onéoinir and

- will be’ mado availble to Petitioners pursuant to the case schedule. Therefore O] o L et s F

constructmc & 'crossing; or constructing a skparated- g]:ade crossing, atthls locatmn :f: ek

~would fu]ly mitigate the sitée-specific dangers of an at-grade crossing. © + L | w
Response to Data Request No; 17: TCRY objects to this Data Requesf ofi the TR

* grounds that it asserts and is bastd on the “claimed impacts onthe spur” which are,
irrelevant to the Petluoners statutory burden. TCRY .also objects to olaSSLfymg the
Tail at the proposed crossmg site as a “spur” becausethe rail line is paft of the

= mterstaie'raﬂ system on which TCRY ‘operates as a COmmon carrier and~1nterchange_ ] :
carfier for.the Union Pacific Railroad, As factual support for ifs opposiﬁom TCRY - « =

* will provide expertﬁsﬁmonyihafthereis no need for any crossing at Center! - ;
VPaJ:k,W'ay. That work:is ongoing and ‘will be made available to Petiﬁonerspu_rsuaufto‘ et r

- the dase schedule. Therefore, not.constrcting a crossing, or constrﬁcung a’ :
" separated-grade crossing, at this location would eliminate all ¢ mpacts on thespur.?”

' Response to Data RequestNo 18 TCRY does not behevethat Petitionerhas|: | : e B
demonstrated that-access for public emercrency services is unreasonable, o that :

there is aneed for any crossing at Center Parkway, . ' I P
RESPONDENT’S RESPONSE

TO PETITIONERS’ DATA REQUEST
- Page3
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"7 Response to: Data Request No. 19 As faetnal support-for its opposmon,
- TCRY will provide expert testimony that there is no need for any crossmcr ‘at Ccntez

?aﬂcway That work is ongping .and will bé made available to Peﬁ’uOncrs pursnant to' |- .

1o the. case schedule: Therefore not constiueting a crossmg, or constructmg Bl
. Separated—omdc crossing; at this locatton Would,ehmmate all “impacts, on the, spur

. ,Re‘s{;onsefo Data Request No. 20. <A faetual- §upport for:its ppposmop,u v,
~TERY will provide expert testimony s part of its pre:filed teétimony that'there:is 4" | #oid miae
o need:for any crossing at Centér Parlcway. That- Work is ongoing.atid Wﬂl ‘be.madé-|.

avmlable to’ Peﬁtloners purstant to fhc case gchedule. Iherefore ‘not construchﬂg 8.

».Crogsing, or. construchnc a separaiﬁdrgrade crossing, at this location would chmmatc SR e a

1 considerations.of practicality-of alternatives to &n at-grade crossmcr. R AR
-+ Response to Data RequestNo. 21t TCRY: cm:ccnﬂy uses the raﬂwaywhlch 18 et pn 2 e %
p :ih&sub; ¢ct of the Pefition for at—grade‘cros,smg as.an intercharige. cartier forthe s .. { -

- -Umion Pecific Railroad to prcrvidc*sefvioe#:o -customets on the TCRY/P'OI?E of Beritorr{f.: &, oo v an

¢ - zail-and onthe Horm Rapids, Sprrof-the City- olechland (See ResponsetoDaia
-t Request No:'10) TCRY operates each Weck day onthls line, wrthtrams fraversing

=+ The rumber of railcars moved. by TCRY over the proposed crosSmU locationin . -' e Pee £ gem s

2011,2012 and 2013 (tbrough August) by commodrty, inbound and outbound, are
ag shown on the document produced in Response to Request No. 21 TCRY also
“supplies the following summmy and projectionfor the total for 2013 (bascd on8..

mhonths actnal);

P N S SR ' 2013 . o2013 -

el 2011 " 2012 (8 MONTHS) - | . (PROJECTED
{TOTAL RAILCARS | - 2060" TTTI998 T | 1540 | -i1.2310 - A~

"Withont significarif change in cnstomer needs, TCRY anticipates annual increases in:|.

.. -railcar traffic of approximately20% each year.. However, TCRY is axf\%a;t; that .- -
. . ConAgra Lamb.Weston has entered into an agreement to purqhase_PIo:PeI[y inthe
Horn Rapids Industrial Park area to construct a cold storage warehouse facility . -

RESPONDENT’S RESPONSE
TO PETITIONERS’® DATA REQUEST
- Page 4
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