LAW OFFICES
FRITZ R. KAHN, P.C.
1919 M Street, NW (7th {l.)
Washington, DC 20036
Tel.: (202) 263-4152  Fax: (202) 331-8330  E-mail: xiccge@gmail.com

January 7, 2015
VIA ELECTRONIC FILING 237395
Ms. Cynthia T. Brown ENTERED
Chief, Section of Administration Office of Proceedings
Office of Proceedings Januarv 7. 2015
Surface Transportation Board ryr,
395 E Street, SW Part of
Washington, D. C. 20423 Public Record

Re: Docket No. NOR 42140, Colorado Wheat Administrative Committee.
Colorado Association of Wheat Growers, Colorado Wheat Research
Foundation and KCVB, LLC v. V&S Railway, LLC

Dear Ms. Brown:

Attached for filing in the subject proceeding is the Reply of V and S Railway,
LLC to the Supplement to Motion for Preliminary Injunction, filed by the Complainants
on December 23, 2014.

Copies of this letter and its attachments are being served on the Complainants’
representative and attorney.

If you have a question concerning this filing or if I otherwise can be of assistance,
please let me know.

Sincerely yours,

4;{: D ez

FritzR. Kahn

Att.
Cc: Mr. Terry Whiteside
Thomas W. Wilcox, Esq.
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SURFACE TRANSPORTATION BOARD

Docket No. NOR 42140
COLORADO WHEAT ADMINSTRATIVE COMMITTEE,
COLORADO ASSOCIATION OF WHEAT GROWER,
COLORADO WHEAT RESEARCH FOUNDATION
AND KCVN, LLC

V.

V AND S RAILWAY, LLC

REPLY
OF
V AND S RAILWAY, LLC

V and S Railway, LLC (“V&S”), the owner of the Towner Line in Colorado,
pursuant to 49 C.F.R. § 1104.13(a), replies to the Supplement, filed December 23, 2014,
to Motion for Preliminary Injunction filed on behalf of the Complainants in this
proceeding’, as follows:

Complainants’ pleading is most ludicrous submission imaginable. After faulting
V&S in their Complaint Alleging Violations of 49 U.S.C. §10903 and §11101, filed
October 28, 2014, for allegedly having indicated its intent to abandon the Towner Line,
Complainants now criticize V&S for not having done so. Complainants say they are
prepared to acquire the Towner Line through the OF A process of 49 U.S.C. § 10904 and

49 C.F.R. §1152.57. But the OFA process is available only as an alterative to

abandonment.

" Complainants finally acknowledge that their Motion for Emergency and Preliminary
Injunctive Relief, filed October 28, 2014, was nothing more than a Motion for
Preliminary Injunction.



On page 3 of their Supplement, Complainants say, “KCVN continues to stand
ready to engage in the OFA process and potentially acquire the entire Towner Line, but it
cannot do so until V&S formally seeks to abandon the Towner Line. KCVN is certainly
aware of the Board’s ‘feeder line’ statute and procedure, and could pursue that avenue to
acquire the line if ultimately necessary, but a responsible party should not be forced to
use the more involved and costly process under 49 U.S.C. §10907 and 49 C.F.R. Part
1151 to acquire a line of railroad when the owning railroad has repeatedly announced in
formal agency and court proceedings that it will not only abandon the track at issue, but
that 1t will do so within a particular time frame.”

Complainants cannot be serious. KCVN, LLC is a Delaware limited liability
company registered as a foreign limited liability company in Texas. Exhibit A. Its
foremost member is Mr. Sheldon H. Solow of New York, listed by Forbes Magazine
among the richest people in America, with an estimated fortune of $3.6 billion dollars.
Exhibit B.

The principal address of KCVN, LLC is 515 Congress Avenue (Suite 2450),
Austin, Texas 78701. That just happens to be the address of the law firm of Osborn,
Griffith & Hargrove. Exhibit C. It was William Osborn, Esq., of that firm, identifying
himself as the attorney-in-fact for KCVN, LL.C, who wrote the letter, dated July 28,
2014, to Mr. Kern Schumacher, member and manager of V&S, offering to buy the
Towner Line for $10 million cash. Mr. Osborn concluded his letter by stating, “We are
mindful that your company may consider the line more valuable than our imtial offer.
We are open to a discussion about valuation, within reasonable limits, and contingent

upon review of the inspection report contemplated above.” His reference was to an



appraisal of the Towner Line by R. L. Banks & Associates, Inc. or another firm of its
caliber.

1t just so happened that V&S engaged R. L Banks & Associates, Inc., and it
appraised the entire Towner Line as having a net liquidation value of $26,951,300.
Responding to Mr. Osborn’s invitation to have an open discussion about the Towner
Line’s net liquidation value, Mr. Schumacher, accompanied by V&S’ General Counsel,
Doug Davis, Esq., met with Mr. Osborn in Phoenix, Arizona, on Tuesday, November 18,
2014. In an effort to try to settle the disagreement between the parties, Mr. Schumacher
indicated that he would be willing to sell the Towner Line for the amount of the
appraisal of R. L. Banks & Associates, Inc. KCVN’s response was quick and quite
certain. In the view of KCVN, the proposal was unconstructive; the offer was rejected.

Complainants’ Supplement renders it evident that KCVN doesn’t know what it
wants to do. To date, it has been unprepared and unwilling to offer a reasonable price to
pay for its purchase of the Towner Line. It evidently is waiting for V&S to abandon the
Towner Line so that it can use the OF A process to try to acquire it. The OFA process,
however, will not resolve the differences between the $10 million that KCVN apparently
thought was a reasonable price to pay for the Towner Line and the $26,951,300 that at a
minimum V&S would want to receive from KCVN for the property. KCVN, which is
reluctant to assume what it terms to be the involved and costly process of a feeder line
acquisition, however, in addition to having to pay a firm of the caliber of R. L. Banks &
Associates, Inc. for an appraisal of the Towner Line will probably wind up paying the
$23,800 filing fee to have the Board to set the terms and conditions for the sale of the

property.

(FS ]



The Supplemental Verified Statement of Mr. Hanavan, Attachment 1 to KCVN’s
Supplement, adds absolutely nothing to what he already asserted in his Verified
Statement, Attachment 3 to Complainants’ Motion for Emergency and Preliminary
Injunctive Relief.

The photographs which are provided by Mr. Gerald W. Fauth 111, Attachment 2 to
KCVN’s Supplement, are very helpful indeed for they confirm that, contrary to KCVN’s
earlier assertions, not a single piece of rail has been removed from the Western Segment
of the Towner Line. A locomotive and empty flat cars may have been seen by Mr. Fauth
as he drove back and forth on Route 96 paralleling and adjacent to the entire 122-mile
length of the Towner Line, but, look as he might have, he saw nothing which indicated
that a single piece of rail had been removed from the Towner Line. To the contrary, as
the Verified Statement of Mr. Rocky Smith, attached as Exhibit D, indisputably
demonstrates, while a few spikes were pulled, no rail, spikes or plates have been removed
from the right-of-way.

WHEREFORE, V and S Railway, LLC respectfully requests the Board either to
reject or to deny Complainants® Supplement to Motion for Preliminary Injunction.

Respectfully submitted,

V AND S RAILWAY, LLC

By its attorney,

b O Ml

Fritz B/ Kahn

Fritz R. Kahn, P.C.

1919 M Street, NW (7th f1.)

Washington, DC 20036
Tel.: (202)263-4152

Dated: January 7, 2015
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corporationwiki 0

Kcvn LLC

inactive Refreshed 12/3/2013 - This profile created using data from Texas Secretary of State.
9 Austin (/Texas/Austin/BusinessDirectory.aspx), TX (/Texas/BusinessDirectory.aspx)

# D&B Company Report (/link/dnb/37505312)

Follow This Profile Edit This Profile (/profiles/edit/37505312)

RS
Are you
comfortable in
your retirement?
if you have a $500,000
portfclio, download the
guide for retireas by Forbes
columnist and money
manager Ken Fisher's fom.
It's called "The 15-Minute
Retirement Flan.”

» o Download our ng;c%ef =

STRIENTS"

Ef Overview of Kcvn LLC in Austin, TX

Kevn LLC filed as a Foreign Limited Liability Company (LLC) in the State of Texas and is no longer
active. This corporate entity was filed approximately eight years ago on Friday, September 15, 2006 ,
according to public records filed with Texas Secretary of State. It is important to note that this is a foreign
filing. A foreign filing is when an existing corporate entity files in a state other than the one they originally filed
in. This does not necessarily mean that they are from outside the United States.

Key People

Sheldon Solow (/New-York/New-York/sheldon-h-solow/34578437 aspx) was the Member of Kcvn LLC.
Sheldon's additional corporate interests include Sour Lake Oil & Gas, LLC (/New-York/New-Y ork/sour-lake-
oil-gas-lic/34578426.aspx) tocated in New York, NY . Sheldon's past corporate affiliations include Federal
Law Enforcement Foundation, Inc. (/p/2cxthu/federai-law-enforcement-foundation-inc)

The registered agent for the company is Serve Secretary of State for Mailing to. Also known as a statutory or
resident agent, the registered agent is responsible for receiving legal notifications regarding court summons,
lawsuits, and other legal actions involving the corporate entity.

http://www.corporationwiki.com/Texas/Austin/kcvn-1lc/37505312.aspx 9/5/2014
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ch Key People & Organizations for Kcvn LLC

Kevn LLC (hitp:/iwww.corporationwiki.com/Texas/Austin/kcvn-lic/37505312.aspx)

¢ Austin {/Texas/Austin/BusinessDirectory.aspx), TX {/Texas/BusinessDirectory.aspx) Inactive

& DB Company Report (link/dnb/37505312)
sh 2 Inactive Members Found

» Key roles for Kevn LLC

X Stefan O. Soloviev (/New-York/New-York/stefan-o-soloviev/37505326.aspx)

inactive
MANAGER

X Sheldon H. Solow (/New-York/New-York/sheldon-h-sclow/34578437 .aspx)

Inactive
MEMBER

& Corporate Records

Texas Secretary of State

Filing Type:

Foreign Limited Liability Company (LLC)

Status: Inactive

state e e Texag e et e e s e
State ‘D e e e 80070 81 27 R B

Date F"ed O, F”day’ Septemberw 2006

Serve Secretary of State for Mailing to

Registered Agent

i Locations

http/fwww.corporationwiki.com/Texas/Austinkevn-llc/37505312.aspx 9/5/2014
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'S"Leaﬂet (bt p‘.({ieéﬁetjs.corﬁ) | Map data © 2012 OpenStreetMap contributors

in-TX-78701-a983949.aspx)

© Alternate Names:
Kevn LLC - Legal
& Records Similar to Kcvn LLC

Kevn LL.C (/p/m299e/kecvn-iic)

Search for additional records for Kcvn LLC {/research/kcvn-lic)

Business Reports for Kcvn LLC

Comprehensive Insight Plus Report Kk leamMore
(Alink/dnb/37505312)
The D&B Comprehensive Insight Plus Report for Kevn LLC combines D&B's proprietary statistical scoring with business,

payment and financial information all in one report.

US Company Profile Report % Learn More
{Aink/dnb/37505312)

The D&B U.3. Company Profile coniaing basic information such as address and telephone number, executive names and tities,
line of business and SIC codes, D-U-N-8 Numbers, organization status, and year and location of incorporation for Kevn LLC.

All Public Arrest Records

& persopo.com
1) Enter Name & State 2) View Arrest Records Instantly!

© Source
Texas Secretary of State refreshed 12/3/2013

http://www.corporationwiki.com/Texas/Austin/kcvn-llc/37505312.aspx 9/5/2014
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Terms of Use (/terms-of-use) ' Privacy (!privacy~policy)
Contact Us (hitp://support.corporationwiki.com/anonymous_requests/new)

Follow us on 8+ Google+ (httpsi//plus.google.com/102482929934812236764)
f Facebook (https://www.facebook.com/corporationwiki) W Twitter (https://twitter.com/corporationwiki)

COPYRIGHT © 2014 CORPORATION WIKI BY SAGEWIRE RESEARCH LLC ALL RIGHTS RESERVED.

All Trademarks and Copyrights are owned by their respective companies and/or entities. The companies and people profiled on
Corporation Wiki are displayed for research purposes only and doe not imply an endorsement from or for the profiled companies and
people. Data inaccuracies may exist. No warranties, expressed or implied, are provided for the business data on this site, its use, or

its interpretation.

http://www.corporationwiki.com/Texas/Austin/kevn-1Ic/37505312.aspx 9/5/2014
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66192402 53791211 |
COMPANIES  PRINCIPALS f SEARCH.. ‘Q
HOME COMPANY SEARCH PEOPLE SEARCH TRADEMARK SEARCH PRO SEARCH PRO AP LOG COUNTRIES £ ¥ 8
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KCVNLLC

TEXAS LIMITED-LIABILITY COMPANY
Data Updated April 17, 2014

Oniine MBA Program -~
LLC Operating
Agreement

7+ gocuments.intuit.com/LLC-Center

Complete LLC Operating Agreement, Legally
Binding in All States.

UMUC Online Degree -~

Kevn LLC is a Texas Limited-Liability Company filed on September 15, 2008. The company's filing status is
listed as No Standing, Franchise Responsibility Ended and its File Number is 0800708127.

The Registered Agent on file for this company is Corporation Service Company Dba Csc - Lawyers Inco and is
located at 701 Brazos Suite 1050 Austin, TX 78701, The company's principal address is 515 Congress Ave Ste
2450 Austin, TX 78701-3558.

The company has 2 principals on record. The principals are Sheldon H Solow from New York NY and Stefan O
Soloviev from New York NY.

Company Information -~ -

Company Name: KCVYNLLE >
File Number: 0800708127 Arrest Records: 2

Filing State: Texas (TX) S ec F@’[S

Domesgtic State:  Delaware (DE)

Filing Status: No Standing, Franchise Responsibility Ended Z instantcheckmate.com

Fiiing Date: September 15, 2006

1) Enter Name and State. 2) Access
Full Background Checks Instantly.

Company Age: 8 Years

Registered Agent: Corporation Service Company Dba Csc - Lawyers

{&f Inco
J 701 Brazos Suite 10580

Principal Address: §15 Conaress Ave Ste 2450
1] Austin, TX 78701-3858

Company-Contacts -

SHELDON H 80LOW
Member

9 West 57th Street Suite 4500
New York, NY 10018

STEFAN O SOLOVIEY

http://www.bizapedia.com/tx/KCVN-LLC html 9/17/2014
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Manager
C# Solow Development ¢ W 57th Sireet Suite 4500
New York, NY 10019

&

Kaiser Permanente® in DC
22 kpbiz.org
Own a Small Business in Washington? Contact Us & Ask for a Quote Today.

NEW ARTICLES THAT MAY INTEREST YOU

What You Need To Know About Social Media

Relieving Your Business Licensing Headaches

Boess Your Potential Employes Have A Crimina! Backaground?
Beware Of The Dangers Of Operating Without The Proper Business Licenses!

ADDITIONAL LINKS
Previcus Company

Associated Companies

Sezrch All Texas Companies

Order Business Services For Kevn LLC

Bizapedia.com is not affiiated with the Texas Secretary of State.

erms of Use = Privacy Policy = Sitemap %B’izapedia

Desktop Version

Copyright @ 2012-2014 - Bizapedia,com - All rights reserved Contact Us -

http:/fwww bizapedia.com/tx/ KCVN-LLC html 9/17/2014
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The Richest People in America List - Forbes#tab:overall

Rank

Name

MNew Fos Popul

Real Fime Forbes 400* Age Residence

Sa%:stp}@ mUtteéExerca s Youngest Bﬂhul Ejgfme% lﬁeop ie

Palm Beach, $hrch

Foﬂ:ec 400 Prilanthropy

Page 16 of 18

Source

Marvel comics

Sheldon Solow $3.6B  $368B 86 New York, NY real estate
Steven Spielberg $2.6B $36B  en LaliCTAsades, o
Jim Davis & family $3.6B  $338 71 Newton, MA New Balance
Randal Kirk $3.6B $313B 60 Manalapan, FL  phbarmaceuticals
Edward Lampej[‘t $3.6 B $3.B 52 Miami Beach, FL.  Sears
Dagmar Dolby & famﬂy ¢3.5B §$3.5B 73 San Francisco, CA  Dolby Laboratories
Bernard Marcus $3.58 $3B 85 Atlanta, GA Home Depot
#164 Riley Bechtel $3.5B $4B 62 San Francisco, CA  engineering, construction
#164 Stephen Bechtel Jr $3.58B  $4B 89 San Francisco, CA engineering, construction

http:/fwww forbes.com/forbes-400/hist/4/ 12/24/2014



Sheldon Solow - Forbes Page 1 of 5
B s ety Yew Posis Popular Lists Video  Geacch
EERT A R f e +& posts this hour America's Youngest Billier  The Forbes 400 Top-Earning Dead Celebs -
2 FREE tssues of Forbes Login | Signup | Connect s | Help

HP's Cloud Solutions

HP Helion can spin up new coud services in minutes —not weeks,

Make itmater.
Forbes 400 »
Sheldon Solow oo ol
17 Tweet 5 1 o 341 ¢ o
Reai Time Net Worth
Forbes Video

$0 | 0%

Follow (19}

Age

Source Of Wealth

Self-Made Score

Residence

$ 3 5 6 Billion

Ag of 10/23/2014 @ 3:20PM *

New York, NY

86

real estate, Self
Made

9

Citizenship United States

Marital Status

Married

New York real estate mogul Sheldon Solow is finally set to break ground on a
275-unit residential building on the Con Edison Redevelopment site on
Manhattan's East River. He paid $630 million for the property in 2005, but
the project stalled amid the Great Recession and a lawsuit filed by his former
partners that was eventually settled in 2010. Son of a bricklayerand a
homemaker in Brooklyn, Solow [...] more

*Reflects changes since Spm E5T tast trading day

More On Forbes

Real Estate Royalty: Mapping New York
City's Billionaire Landlords

forbes Magazine: lssue

New York City’s real estate market is booming, as residential and £

commereial prices rise and huge new projects get under way. These are nine ek
of the richest develogers with skin in the game. Not included are some of the
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Texas Energy Law : Osborn, Griffith, & Hargrove : Austin, TX Page l of 1

Osborn, Griffith & Hargrove

« Home

- History

- Altormeys
= William Osborn
e Ana Maria Marsiand-Griffith
o Rob Hargrove

- Contact

Austin, texas

Home

Our firm focuses on the stewardship and administration of land and mineral holdings, with a particular focus on
oit & gas matters, including operation, regulation, and litigation.

Copyright © 2014 Osborn, Griffith & Hargrove. All rights reserved.

http://texasenergylaw.com/ 121242014



Osborp, Griffith & Hargrove Law firm in Austin, Texas (TX) - Lawyers.com Page | ot 4

é rgégg m ) (htto:/Awww Jawvers.com

* vour Lagal Solution Starts Mere

La

Are you a Legal Professional? Build Your Business >> (hitp://www lexisnexis.comlaw-firm-marketing/contact-us/?
offertext=idcforattorneys&phone=ldcforatiomeys&access=1-222710813 1&1reatcd=1-29775888 1 1 &offercd=1-~1371011771

Search Lawyers.com

-
i
8
E)

- MENU
Lawyers.com (http:/www lawyers.com) > Find a Lawyet (hitp:/www.lawyers.com/find-a-lawyer him{) > Osborn, Griffith & Hargrove
Osborn, Griffith & Hargrove o
hargrove-
1626834~
pf)
Osborn, Griffith & Hargrove
Law Firm in Austin, TX
512-476-3529 512-476-3529 (tel:512-476-3529)
Client Rating N/A
Submit g client review
Peer Rating 5.0of5
Areas of Law
Areas of Law -

= Oil and Gas
< Administrative Law.

Peer Rating

Peer Rating

it

Average Peer Rating
Based on this firm's rated
lawyers

http://www lawyers com/austin/texas/osborn-griffith-and-hargrove- 16268 34-f/ 12/24/2014



Osborn, Griffith & Hargrove Law firm in Austin, Texas (TX) - Lawyers.com Page 2 of 4

5.0 out of 5.0

« Lawyers rated at this firm meet very high
criteria of general ethical standards

witliam $. Osbormn {(hitp:/iwww.lawyers.com/austinftexas/william-s-osborn-1626838-a/} ~
Member

5.0 out of 5.0

w.lawyers,
comiaustin

(ltexas/wiili
am-s-
osborn-
1626838-a
4

Ana Maria Marsland-Griffith (http./iwww.lawyers.com/austinftexas/ana-maria-marstand-griffith-1627343-af}
Member
5.0 out of 5.0

(hitpi/iww
w.lawyers.
comyaustin

ftexas/ana- 1%
marig-

People at This Firm

People at This Firm =
Lawyer Name:
Areaoflaw:
Ei_lter
A

H

Eimer F. Patman “Philip F. Patman

Member Member hd
£AEBNTAAR7Y {1 QR7.000RY

Firm Details

Firm Details -
Firm Size
3

http://www. lawyers.com/austin/texas/osborn-griffith-and-hargrove-1626834-f/ 1272412014



Osborn, Griffith & Hargrove Law firm in Austin, Texas {TX) - Lawyers.com Page 3 of 4

. Ciients
Anadarko Petroleum Corporation; CML Exploration LLGC; Jones Energy, Lid.; Upland Resources, Inc.

Contact information

Contact Information .

Firm Address
Osborn, Griffith & Hargrove (faustintexas/osbom-griffith-and-hargrove-1626834-f/)
Suite 2450 Bank of America Center, 516 Congress Avenue,
Austin, TX 78701-3504

USA,
Phone
512-476-3529
Fax
512-476-8310
Office Information
Office Information -
Osborn, Griffith & Hargrove (/austin/texas/oshor-griffith-and-hargrove-1626834-f/)
Suite 2450 Bank of America Center, 515 Congress Avenue,
Austin, TX 78701-3504
-
Tt
)
=1 08FEm&hi=en-US&gl=US&mapclient=apiv3 Map data ©2014 Google

Get Directions {(hitp://maps.google.com/maps?f=g&hl=en&daddr=515 Congress Avenue%2C+Suite 2450 Bank of America
CentertAustin%2C+TX+78701-3504++United States of America+&sii=30.2673 -97.7429&source=embed)

Site Resources

Site Map {/site-map.htmi

Index Map (hittp:/iwww. lawyers com/find-law-firms-by-legal-issue/}
Press Room (hiip://press-room lawyers.com/}

Legal Marketing (hitp://www lexisnexis.com/flaw-firm-marketing/contact-us-ida/)

Legal Dictionary (hitp://research.lawyers.com/glossary/)

Regionat Sites
Canada (httn:/iwww.canadian-lawvers.cal)
United Kingdom (hitp:/www.lawyeriocator.co.uk/)

http://www lawyers.com/austin/texas/osborn-griffith-and-hargrove-1626834-/ 12/24/2014
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Other Resources

meartindale com (htto://martindale com/)
attorneys.com (hito//www atforneys com/)

Lawver Locator (hito://iwww.lawverlocator.com/
Developer Center {hiip://developer.lexisnexis.com/}

Connect with Us

lawyerscom-
2But Us (hitp:/Awww. jawyers com/about-us. htmi)

RRMEact Us (hitp:/iwww lawyers.com/contact-us. himi)
rs.com for Mobile (hito:fipress-room. lawyers. comflawyerscom-app-for-the-iphone. himi

(hitp. /v lawyers. convebout-us.htmb

hitp:/iwww, siia. netfcodies/2014/winners 2bbb.orginew-
niD=248) jersev/business-
reviews/attorneys-
referral-
service/lexisnexis-
martindale-hubbell-

Disclaimer: The information provided on e X oyidence; gal advice, Lawyers.com is not a lawyer referral service, and no attorney-client or confidential
relationship is or should be formed by use 3 @y fistings on Lawyers.com are paid attorney advertisements and do not in any way

constitute a referral or endorsement by Lawyers.com or any approved or authorized lawyer referral service. Your access offio and use of this site is subject
to additional Terms and Conditions (htip/fwww lawvers comterms-and-conditions. htmi).

Martindale-Hubbell and martindale.com are registered trademarks; AV, BV, AV Preeminent and BV Distinguished are registered certification marks;
Lawyers.com and the Martindale-Hubbell Peer Review Rated fcon are service marks; and Martindale-Hubbell Peer Review Ratings are trademarks of
Internet Brands, Inc., used under license. Other products and services may be trademarks or registered trademarks of their respective companies.

Terms & Conditions (http://www lawyers.comfterms-and-conditions.html) § Pri};ac hPoiic hﬁd;!fvmw.intemetbrands,cmﬂ rivacy/) | Copyright © 2014 Intemet Brands, Inc.
rights reserved.

hitp:/fwww.lawyers.com/austin/texas/osborn-griffith-and-hargrove-1626834-f/ 1272472014
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VERIFIED STATEMENT OF MR, ROCKY SMITH

My name is Rocky Smith, and I am the Vice President of Field Operations
for A&K Railroad Materials, Inc. (“A&K").

I was assigned by A&K to supervise the removal of the rail from the segment of
V&S Railway’s Towner Lire botween NA Junction, CO and Haswell, CO (“Western
Segment”), which had been contracted to be sold to the Great Western Railway, LLC
(*GWR™), an affiliated railroad of OmniTRAX, Inc., for installation on the GWR.

The ex parte temporary restraining order which KCVR obtained on August 28,
2014, from the Crowley County State of Colerado District Court, continued in effect by
the U.S. District Court for the District of Colorado, to which the case was removed, and
by the Surface Transportation Board's stay order, served October 31, 2014, barred
removal of the rail, and none has been removed.

While V&S in its discovery response admitted that “some tie plates and spikes
were removed”, the statement was not a8 clear or complete as it should have been. A few
spikes were pulled, but no rail, spikes or tie plates were removed from the right-of-way of
the Western Segment.

I have read the Verified Statement of Me., Gerald W, Fauth, IH, appended as Auachment 2
to the Complainants’ Supplement to Motion for Preliminary Injunclion, and looked at the pictures
he claims Lo have taken at public crossings and other Jocations on the Towner i.dne. The first
photograph in Mr. Fauth's statement, showing an A&K rail removal machine picking up
replacement rail from a refay, is pot from the Towner Line. Ingiead, it is taken from the A&K
wehsite, Most revealing is photograph 3, for it shows that all rail is still in-place and that while a
few spikes have been pulled, none has been removed from the right-ofeway. A close examination
of the photograph also shows that the tie plates are still in-place, but with brush and dirt on them,

The foregoing statement is true and correct, and I offer it on the risk of civil or
criminal penalties for perjury.

Z /z “Epva €607 666 108 UITWS § Rd 22:L0 6102790 uer



CERTIFICATE OF SERVICE
I certify that I this day have served a copy of the foregoing Reply upon the
Colorado Wheat Administrative Committee, Colorado Association of Wheat Growers
and Colorado Wheat Research Foundation by mailing a copy by first-class prepaid mail
to their representative, Mr. Terry Whiteside, and upon KCVN, LLC by e-mailing a copy
to its attorney, Thomas W. Wilcox, Esq., at twilcox@gkglaw.com.

Dated at Washington, DC, this 7" day of January 2015.

A Fle

Fri . Kahn






