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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. FD 35956 

READING, BLUE MOUNTAIN & NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER 

PETITION 

Reading, Blue Mountain & Northern Railroad Company ("RBMN"), a Class III railroad 

operating in northeastern Pennsylvania, requests that the Board exercise its discretion under 49 

USC §721 and 5 USC §554(e) to remove uncertainty, and declare that the requirements of the 

Pennsylvania Municipal Authorities Act are not preempted by the provisions of the ICC 

Termination Act, 49 USC §10501(b). 

BACKGROUND 

RBMN is a privately-held, Class III carrier subject to the jurisdiction of the Board. It 

provides rail freight service to industries located in east central Pennsylvania, including along its 

rail lines in Schuylkill, Berks, Bradford, Carbon, Luzerne, Lackawanna, Northumberland, 

Columbia and Wyoming Counties. See map attached hereto as Exhibit A.1 It has been operating 

as a common carrier railroad since 1990. 

This proceeding involves two Pennsylvania entities formed pursuant to the Pennsylvania 

Municipal Authorities Act, 53 Pa.C.S .A. §§5601, et seq. ("MAA") that own rail lines in the same 

region of Pennsylvania served by RBMN - Pennsylvania Northeast Regional Railroad Authority 

("PNRRA"), and SEDA-COG Joint Rail Authority ("SEDA-COG"). RBMN currently has state 

All of the Exhibits are included in Volume II of this Petition. Some of the state court 
pleadings included as Exhibits have been edited as marked to delete exhibits and/or to include 
only selected sections. The selected sections include the arguments on preemption made in the 
state courts. 
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court litigation pending against each authority contending that the authority is in breach of the 

MAA requirements requiring competitive bidding and prohibiting direct competition with a 

private business. 

PNRRA and the PNRRA Litigation. 

PNRRA was formed in 2006 and owns rail lines in Lackawanna, Monroe, Wayne and 

Northampton Counties. It was created by the merger of two other municipal authorities, the 

Lackawanna County Railroad Authority ("LCRA") and Monroe County Railroad Authority 

("MCRA"). PNRRA's rail lines are currently operated by The Delaware-Lackawanna Railroad 

Co., Inc. ("DL"), a Class III carrier. See map attached hereto as Exhibit A. 

When LCRA first acquired rail lines in 1993, it issued a request for proposals ("RFP"), 

and ultimately contracted with a privately-owned railroad, DL, to operate and maintain the rail 

lines LCRA was acquiring from Conrail. Since 1993, neither LCRA nor its successor, PNRRA, 

has used an RFP to determine freight rail operator interest prior to entering a new contract with 

the DL or extending the DL's operating agreements, or sought public sealed competitive bids for 

its rail freight business pursuant to the MAA. In June, 1994, MCRA, employing LCRA as a 

consultant, chose the DL to be MCRA's freight rail operator. RBMN does not believe that 

MCRA used an RFP or sought competitive bidding prior to contracting with the DL. Once 

MCRA chose the DL as its freight rail operator, MCRA did not use RFPs prior to entering any 

new contract with the DL or extending the DL' s existing agreement, or seek public sealed 

competitive bids for its rail freight business. 

As noted above PNRRA was formed in 2006 through the merger of LCRA and MCRA. 

In August, 2010, PNRRA re-leased its rail lines to DL without seeking any other bids, and the 

parties entered into a new Operating Agreement dated August 27, 2010 (the "PNRRA Operating 

203239969.6 

- 3 -



Agreement"). A copy of the Operating Agreement is attached as an exhibit to RBMN's Second 

Amended Complaint attached hereto as Exhibit E. The initial term of the Operating Agreement 

was five years, giving it an expiration date of August 27, 2015, but the contract provided that 

PNRRA could extend the term for another five years. Id PNRRA takes the position that it has 

the option to continue extending the term every five years in perpetuity without entering into a 

"new" contract. 2 

RBMN originally filed suit against PNRRA in December 2013, when, after RBMN wrote 

to PNRRA requesting an opportunity to submit a proposal to operate PNRRA's rail lines and 

provide maintenance and other work for PNRRA, in anticipation of the expiration of PNRRA's 

current operating agreement on August 27, 2015, the PNRRA Board responded by voting to 

extend the DL Operating Agreement without providing any bidding opportunity. ·An amended 

complaint was filed in January 2014. A copy of the Amended Complaint is attached hereto as 

Exhibit B. The Amended Complaint sought to void the Operating Agreement, and any 

extension, due to the failure of PNRRA to comply with the competitive bidding requirements of 

the MAA, and to require PNRRA to give other railroads the opportunitr to bid. PNRRA's 

preliminary objections (the state court equivalent to a motion to dismiss) included arguments that 

RBMN's claims were barred under ICCTA. See PNRRA's Preliminary Objections attached 

hereto as Exhibit C, at p. 5. The preliminary objections were summarily denied by the State 

Court. A copy of the State Court Order dated April 9, 2014, is attached hereto as Exhibit D. 

2 RBMN is not in this proceeding asking for a determination of whether DL, upon the 
extension of its operating rights, or the entry into its agreement(s) or any future agreements with 
PNRRA should have filed for authority under either 49 CFR PART 1180 (for extension and/or 
change of terms to an existing operating agreement), or 49 CFR 1150 Subpart E (as a new 
operating agreement by an existing Class III rail carrier). 
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After discovery revealed that PNRRA was actively taking direct actions to compete with 

RBMN for customers and for the limited state grants offered each year, RBMN further amended 

its complaint to add a claim that such direct competition with private railroads violates the MAA. 

A copy of the Second Amended Complaint is attached hereto as Exhibit E. Significantly, what 

RBMN has not sought in the state court litigation is for DL to discontinue its operations while 

the litigation is pending, or until PNRRA has complied with the bidding requirements for 

selecting an operator. Moreover, RBMN is not seeking to restrict DL in its current operations 

from competing with RBMN: rather RBMN is seeking merely to prevent PNRRA, as a non­

operating owner of rail lines, from using its status as a municipal authority to unfairly compete 

with RBMN for state grants and to unfairly compete with RBMN in seeking customers to locate 

along its rail lines, and to prevent PNRRA from extending the PNRRA Operating Agreement 

without offering other railroads the opportunity to bid to provide the service. PNRRA again filed 

preliminary objections seeking to dismiss RBMN's claims on various grounds, including that 

they are barred by ICCTA. A copy of PNRRA' s Preliminary Objections to Second Amended 

Complaint (including the preemption allegations at pp. 4-5) is attached hereto as Exhibit F. 

RBMN's Memorandum of Law in Opposition to the preliminary objections argues that RBMN's 

claims are not preempted. See RBMN's Memorandum of Law attached hereto as Exhibit G, at 

pp. 31-42. These preliminary objections are pending with the State Court. 

In the meantime, PNRRA announced that with the current term of the PNRRA Operating 

Agreement set to expire in August, it was going to extend the existing PNRRA Operating 

Agreement with DL on or after May 19, 2015. RBMN responded on May 13, 2015, by seeking 

an injunction to prevent what it believed would be a violation of the MAA since PNRRA still 

had not offered other railroads the opportunity to bid. A copy of the RBMN's Emergency 
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Application for a Preliminary Injunction is attached as Exhibit H. PNRRA defended against the 

injunction in part on the grounds that RBMN's claims were preempted by ICCTA. See 

PNRRA's Pre-Hearing Brief in Opposition attached hereto as Exhibit I, at pp. 48-60. The State 

Court denied the injunction, but refused to address RBMN's argument that the relief requested 

by RBMN is not preempted by ICCTA. See State Court Opinion denying the injunction attached 

hereto as Exhibit J, at p. 8. This despite the earlier State Court Order (Exhibit D) by another 

member of the Court denying a preliminary objection on this very issue. RBMN has appealed 

the denial of the injunction. RBMN understands that PNRRA and DL have entered into an 

extension of the PNRRA Operating Agreement; RBMN does not know if other changes were 

made to the PNRRA Operating Agreement. 3 

SEDA-COG and the SEDA-COG Litigation. 

SEDA-COG Joint Rail Authority ("SEDA-COG") owns and/or has authority to operate 

rail lines in Centre, Clinton, Lycoming, Montour, Columbia, Northumberland, Mifflin and Union 

Counties. The rail lines are operated by North Shore Railroad Company, and its affiliated 

carriers in the Susquehanna Union Railroad Company family (for ease of reference, referred to 

collectively herein as "North Shore Railroads"). See map attached hereto as Exhibit A. 

In June, 2015, RBMN filed an action against SEDA-COG in Common Pleas Court in 

Northumberland County, PA, seeking a declaration that SEDA-COG has violated the MAA by 

directly competing with the business of RBMN, and by not complying with competitive bidding 

3 DL has not filed with the Board for authority to operate under the extension of the 
Operating Agreement 
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requirements.4 A copy of the RBMN Complaint against SEDA-COG is attached hereto as 

Exhibit K. 

SEDA-COG responded on or about July 22, 2015, by filing preliminary objections on 

various grounds, including that RBMN's claims are preempted by 49 USC §10501(b) (see 

Preliminary Objections, Section II.B, ~ ~ 30-41 ), apparently based on the general argument that 

RBMN' s action would interfere with transportation by a rail carrier, or with the operation of rail 

lines. A copy of SEDA-COG's Preliminary Objections are attached hereto as Exhibit L. 

Briefing on the SEDA-COG preliminary objections is scheduled for October. See State Court 

Briefing Order attached hereto as Exhibit M. 

Again, in the state court litigation, RBMN is not seeking to interfere with the operations 

of the North Shore Railroads or any future privately-owned operator of the SEDA-COG rail lines 

selected by SEDA-COG. Rather, RBMN seeks only to be able to compete on a level playing 

field both in terms of being able to bid for the future operations of the lines, and to prevent 

SEDA-COG, as a non-operating owner, from using its status as a municipal authority to unfairly 

compete with RBMN for state grants and to unfairly compete with RBMN in seeking customers 

to locate along its rail lines. 

Purpose of this Petition. 

The purpose of this Petition is to have the Board declare that the provisions of ICCT A do 

not preempt the provisions of the MAA, and in particular to do not prevent RBMN from seeking 

4 SEDA-COG has put the operation of its lines out to bid although RBMN does not believe 
the process has been fair or in compliance with the MAA. RBMN was the only bidder that was 
eliminated by SEDA-COG in the first round of bidding. 
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relief in the' state courts for violations of the MAA. 5 In doing so, the Board will prevent different 

judges and different state courts in Pennsylvania from reaching different conclusions on this 

issue, allowing for uniformity of regulation. 

LEGAL DISCUSSION 

A. Requirements of the Pennsylvania Municipal Authorities Act. 

In Pennsylvania, any municipality or group of municipalities can form a "municipal 

authority" by incorporating in accordance with the MMA. 53 Pa.C.S.A. §5603.6 The allowable 

public and quasi-public purposes and powers of a municipal authority in furtherance of those 

purposes are specified in the statute. 53 Pa.C.S.A. §5607. Municipal authorities enjoy certain 

benefits not available to private corporations, including that they are exempt from taxation and 

payments in lieu of taxes. 53 Pa.C.S.A. §5620. However, in return for such benefits, municipal 

authorities must comply with the requirements of the MMA. In particular, as relates to the 

claims of RBMN in the state court litigations, municipal authorities must (1) not use their powers 

to duplicate or compete with existing businesses providing substantially the same purposes (53 

Pa.C.S.A. §5607(b)(2)), and (2) competitively bid certain contracts (53 Pa.C.S.A. §5614). 

B. Preemption under ICCTA. 

The preemption provisions of ICCTA, 49 USC §1050l(b) are broad, but they do have 

limitations. The Board summarized the scope of preemption in City of Milwaukie - Petition for 

Declaratory Order, Docket No. FD 35625 (served March 25, 2013) (examining effect ofICCTA 

preemption on two municipal regulations): 

5 RBMN is not asking the Board to determine if PNRRA or SEDA-COG have violated the 
terms of the MAA. Those issues would, of course, if not preempted, be determined by the 
Pennsylvania courts applying Pennsylvania state law. 
6 For ease of reference, copies of the cited sections of the MAA are attached hereto as 
ExhibitN. 
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Under 5 U.S.C. § 554(e) and 49 U.S.C. § 721, the Board has discretionary 
authority to issue a declaratory order to eliminate a controversy or remove 
uncertainty in a matter related to the Board's subject matter jurisdiction. 
Before we can reach the preemption issue presented here, however, it is 
appropriate for a state or municipal court to resolve the parties' property law 
dispute relating to Oregon's appropriation law. The court may also resolve 
the preemption issue in the first instance, by applying existing Board and 
court precedent on the § 10501 (b) federal preemption provision. Jie Ao & Xin 
Zhou-Petition for Declaratory Order (Ao Zhou), FD 35539, slip op. at 2, 8 
(STB served June 6, 2012); CSX Transp. , lnc.-Petition for Declaratory 
Order, FD 34662, slip op. at 8 (STB served May 3, 2005). To assist the court, 
we will summarize existing law with regard to the reach of§ 10501(b). 

General Preemption Precedent. The Interstate Commerce Act, as revised by 
the ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803, vests in 
the Board broad jurisdiction over "transportation by rail carrier," 49 U.S.C. § 
1050l(a)(l), which extends to property, facilities, instrumentalities, or 
equipment of any kind related to that transportation, 49 U.S.C. § 10102(9). 
Moreover, the statute defines "railroad" broadly to include switch, spur, track, 
terminal, terminal facility, freight depot, yard, and ground, used or necessary 
for transportation. 49 U.S.C. § 10102(6). The preemption provision in the 
Board's governing statute states that "the remedies provided under [49 U.S.C. 
§ § IO 101-11908] with respect to regulation of rail transportation are 
exclusive and preempt the remedies provided under Federal or State law." 49 
U.S.C. § 10501(b). 

While§ 10501 is broad and far-reaching, there are, of course, limits. The 
Board and courts have recognized that f ederal law does not preempt all state 
and local regu.lation affecting transportation by rail carrier. NY. 
Susquehanna & W Ry . v. Jackson (Jackson), 500 F.3d 238, 252 (3d Cir. 
2007). Instead, it preempts "state laws that may reasonably be said to have the 
effect of managing or governing rail transportation, while permitting the 
continued application of laws having a more remote or incidental effect on 
rail transportation." Id. (citation omitted). For example, § 1050l(b) 
preemption does not apply to state or local actions under their retained police 
powers, as long as those actions do not unreasonably interfere with railroad 
operations or the Board's regulatory programs. See H.R. Rep. No. 104-311, at 
95-96 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 807-808; H.R. Conf. Rep. 
No. 104-422, at 167 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 852. Docket 
No. FD 35625 Section 1050l(b) preemption does, however, prevent states or 
localities from intruding into matters that are directly regulated by the Board 
(e.g., railroad rates, services, construction, abandonment, etc.). It also 
prevents states or localities from imposing requirements that, by their nature, 
could be used to deny a railroad the right to conduct rail operations or 
proceed with activities the Board has authorized. Thus, state or local 
permitting or preclearance requirements, including building permits, zoning 
ordinances, and environmental and land use permitting requirements are 
categorically preempted. Ao Zhou, slip op. at 4-5. 
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State and local actions not preempted on their face may be preempted "as 
applied"-that is, if the action would have the effect of unreasonably 
burdening or interfering with rail transportation, which involves a fact­
specific determination. See Franks Inv. Co. v. Union Pac. R.R., 593 F.3d 404, 
414 (5th Cir. 2010) (en bane); E. Ala. Ry.-Petition for Declaratory Order, 
FD 35583, slip op. at 4 (STB served Mar. 9, 2012); Borough of Riverdale­
Petitionfor Declaratory Order, FD 35299, slip op. at 2 (STB served August 
5, 2010). The fact that a railroad is performing rail transportation authorized 
by the Board is not a license for railroads to take, or neglect to take, whatever 
actions they may want to take in performing their operations. See Emerson v. 
Kan. City S. Ry., 503 F.3d 1126, 1132 (10th Cir. 2007) (regarding a railroad's 
claim of preemption of a state tort law claim involving flooding allegedly 
caused by the railroad's improper disposal of waste: "[T]he Railroad's 
argument has no obvious limit, and if adopted would lead to absurd results. If 
the [Interstate Commerce Act] preempts a claim stemming from improperly 
dumped railroad ties, it is not a stretch to say that the Railroad could dispose 
of a dilapidated engine in the middle of Main Street."). Rather, the railroad 
must comply with generally applicable state laws to the extent they are not 
otherwise preempted. See id. at 1130-31 (concluding that state law applies to 
a railroad's property or actions unless specifically displaced); Buddy & 
Holley Hatcher-Petition for Declaratory Order, FD 35581, slip op. at 7 
(STB served Sept. 21 , 2012). 

Emphasis added. 

The relief that RBMN is seeking in the state court litigation would not interfere with any 

area of regulation that is within the Board's exclusive jurisdiction. The relief requested would 

not interfere with the operations of any operating railroad or transportation facility. Accordingly, 

RBMN's efforts to enforce the restrictions of the MMA are not preempted by 49 USC 

§ 1050l(b). 

C. MAA Requirements Are Not Preempted by ICCTA. 

Section§ 1050l(b) provides for the exclusive jurisdiction of the Board, but only over the 

enumerated activities and facilities : 

(b) The jurisdiction of the Board over -

(1) transportation by rail carriers, and the remedies provided in this 
part with respect to rates, classifications, rules (including car service, 
interchange, and other operating rules), practices, routes, services, and 
facilities of such carriers; and 
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(2) the construction, acquisition, operation, abandonment, or 
discontinuance of spur, industrial, team, switching, or side tracks, or 
facilities, even if the tracks are located, or intended to be located, entirely 
in one State, 

is exclusive. Except as otherwise provided in this part, the remedies 
provided under this part with respect to regulation of rail transportation are 
exclusive and preempt the remedies provided under Federal or State law. 

Certainly, the Board has exclusive jurisdiction over the operations and activities of operating rail 

carriers such as DL, NSHR and RBMN, and over the tracks and railroad facilities over which 

they operate. However, the Board does not have exclusive jurisdiction over the restrictions 

imposed by the MMA on public authorities just because they happen to own railroad facilities 

and have some "residual" authority as railroads. 

The counties that incorporated PNRRA and SEDA-COG voluntarily elected to form the 

authorities under the provisions of the MAA, and to take advantage of the benefits that the MAA 

offers. As such they agreed not only to receive the benefits of the state statutory form, but also 

to abide by its restrictions, including requirements that certain contracts be let only by public 

bidding, and that the authority not compete with private businesses. There is nothing in Section 

10501(b) that gives the Board jurisdiction over the selection of a rail freight operator by a 

municipal authority, or how that may or may not be done, including whether the selection is 

subject to any competitive bidding requirement.7 Nor is there anything in Section 10501(b) that 

would allow the Board to override the statutorily-forbidden engagement by an authority in 

7 Clearly there is nothing inherently unlawful about a municipal authority, even one that 
owns railroad lines, seeking an operator through competitive bidding. Without conceding that 
the bidding process used was in accordance with the MAA, both PNRRA's predecessor and 
SEDA-COG used public bidding processes when selecting DL and NHSR as their respective 
railroad operators. Of course, the Board does have jurisdiction over any rail carrier selected to 
operate the rail lines owned by the authority, and any such rail carrier must obtain authority (or 
an exemption) from the Board to operate over the rail lines owned by a municipal authority. 
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activities that directly compete with private businesses. This prohibition does not affect the 

setting of rates, or the activities of the private rail carrier operators. 

The relief sought by RBMN in the state court actions does not seek to supersede or 

infringe upon the Board's exclusive jurisdiction to authorize the ownership and operation of rail 

lines, or the discontinuance of rail service. While the relief requested includes the possible 

divestiture of rail lines by a municipal authority if it cannot or will not comply with the MAA's 

restrictions on competition, RBMN acknowledges that any acquirer of the rail lines would need 

Board authorization to complete the purchase. Similarly, any new operator would be required to 

obtain Board authority to operate. However, RBMN does not contend that the current operators 

DL or the North Shore Railroads can be required by the state courts to stop operating the lines 

they are currently authorized to operate. RBMN acknowledges that even were the state court to 

void the PNRRA Operating Agreement for violating the competitive bidding requirements, DL 

would continue to be required to operate until and unless DL were authorized by the Board to 

discontinue its operations. See Thompson v. Texas Mexican Railway Co., 328 U.S. 134, 147 

(1946) (holding operations must continue until abandonment is authorized).8 Moreover, if a new 

operator were selected, in addition to the new carrier obtaining authority to operate, it would be 

8 In instances where a carrier continues to operate despite the expiration or termination of 
the underlying contract, the Board has the authority to set reasonable terms and conditions. See 
North Carolina Railroad Company - Petition to Set Trackage Compensation and Other Terms 
and Conditions - Norfolk Southern Railway Company, Norfolk & Western Railway Company, 
and Atlantic and East Carolina Railway Company, STB Finance Docket No. 33134 (served May 
29, 1997) (Board as authority to prescribe compensation and other terms and conditions of a 
lease between rail carriers where lease has expired); Toledo, Peoria & Western Railway Corp. -
Trackage rights Compensation - Peoria and Pekin Union Railway, ICC Finance Docket No. 
26476 (Sub-No. 1) (served Sept. 20, 1994) (where trackage rights agreement was terminated, 
ICC had duty to prescribe trackage rights compensation when the parties were unable to agree). 
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up to either the authority or the new operator to get adverse discontinuance authority for the 

existing operator, if the displaced operator were not to seek such authority voluntarily.9 

RBMN is not aware of any cases in which the Board has found that the provisions of an 

enabling state statute such as the MAA are preempted by Section 1050l(b). In fact, the Board 

has made clear that its jurisdiction extends only to whether an entity meets the regulatory 

requirements to obtain authority to acquire or operate a rail line, but does not extend to the state 

law property or contractual rights of a party to exercise the regulatory authority. See, e.g., 

Lackawanna County Railroad Authority - Acquisition Exemption - F&L Realty, Inc., STB 

Finance Docket No. 33905, and Delaware-Lackawanna Railroad Co. , Inc. - Operation 

Exemption - Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct. 

22, 2001). As stated by the Board in its decision (which involved PNRRA's predecessor): 

[t]he question of whether a party (or parties) have regulatory authority to 
operate over a particular segment of track is different from the question of 
whether the party (or parties) have the necessary property interest or 
contractual right under applicable agreements to exercise that authority. 
In exercising our licensing authority, we look to whether the statutory 
standards are satisfied, not to whether the applicant or petition will be able 
to exercise the authority sought. 

Id at 6. 

The respective counties that formed PNRRA and SEDA-COG choose to incorporate 

under the MAA as opposed to Pennsylvania's general corporate statute with knowledge of the 

benefits and restrictions that came with that choice. They chose to incorporate under the MAA 

knowing that they planned to acquire lines of railroad and to hold residual common carrier 

authority. Where railroads have agreed to be bound by certain restrictions (such as those in the 

9 Even in instances where abandonment or discontinuance subject to the Board's plenary 
jurisdiction is involved, the Board does not "allow its jurisdiction to be used as a bar to state law 
remedies in the absence of an overriding federal interest." Paulsboro Refining Co., LLC, STB 
Docket No. 1095(Sub-No. 1) (S.T.B. Nov. 25, 2014). 
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MAA), they are deemed to have determined that such restrictions will not unreasonably interfere 

with interstate commerce, and that the restrictions are not preempted. As such, the Board has 

held that the preemption provisions of Section 10501(b) cannot be used to shield a railroad (here 

PNRRA and SEDA-COG) from its own voluntary commitments. Joint Petition for Declaratory 

Order - Boston and Maine Corporation and Town of Ayer, MA, STB Finance Docket No. 33971 

(served May 1, 2001), slip op. at 9; Township of Woodbridge v Consolidated Rail Corporation, 

STB Docket No. 42053 (served December 1, 2000), slip op at 5. 10 

The Board has made clear that not all state and local regulation is completely preempted 

by ICCTA, particularly where railroad has voluntarily committed to restrictions. See Town of 

Ayer, supra; City of Milwaukie, supra. In this instance, the Board should find that ICCTA does 

not preempt the provisions of the MAA that restrict competition with private businesses. The 

Board should also find that ICCT A does not require an authority to put its contracts to operate 

and maintain its lines out for competitive bidding even if the result might be a change in 

operators. Whether the authorities have complied with requirements of the MAA in entering into 

their respective operating agreements goes to the validity of the operating agreements, a subject 

that is outside the jurisdiction of the Board. It is clear that the Board does not have jurisdiction 

over private contracts even if one of those parties is a railroad. For example, in PCS Phosphate 

Co., Inc. v. Norfolk Southern Corp., 559 F.3d 212 (4th Cir. 2009), the Fourth Circuit concluded: 

Voluntary agreements between private parties ... are not presumptively 
regulatory acts, and we are doubtful that most private contracts constitute 
the sort of "regulation" expressly preempted by the statute. If contracts 
were by definition "regulation," then enforcement of every contract with 

10 Although the situation in Township of Woodbridge involved an agreement between a 
town and the railroad, and a consent decree entered by a court, the election to form as a 
municipal authority under Pennsylvania law represents no less a voluntary commitment by 
PNRRA and SEDA-COG to abide by the restrictions in the MAA. 

203239969.6 

- 14 -



"rail transportation" as its subject would be preempted as a state law 
remedy "with respect to the regulation of rail transportation." 

Given the statutory definition of "transportation," this would include all 
voluntary agreements about "equipment of any kind related to the 
movement of passengers or property, or both, by rail." If enforcement of 
these agreements were preempted, the contracting parties' only recourse 
would be the "exclusive" ICCTA remedies. But the ICCTA does not 
include a general contract remedy. 

Such a broad reading of the preemption clause would make it virtually 
impossible to conduct business, and Congress surely would have spoken 
more clearly, and not used the word "regulation," if it intended that result. 

Id. at 218-19. Given the history and purpose of the ICCTA, the Fourth Circuit concluded that 

state courts, not the Board, are the proper forum for contract disputes. Id. at 220. See also Pyco 

Indus., Inc.-Feeder Line Application-Lines of S Plains Switching, Ltd, STB Docket No. FD 

34890 (served Sept. 8, 2008), slip op. at 10 (finding that interpretation of the terms of a purchase 

and sale agreement was a matter for a court applying state contract law); City of Peoria-

Adverse Discontinuance-Pioneer Indus. Ry., STB Docket No. AB 878 (served Aug. 10, 2005), 

slip op. at 6 (the Board does not undertake to enforce contracts). 

Certainly, the state courts have the jurisdiction to enforce in a nondiscriminatory manner 

the requirements of the MAA on all municipal authorities that are subject to the MAA, including 

those that happen to own railroad lines. The MAA does not seek to regulate economics of the 

business of any municipal authority, even one that owns railroad lines. Rather, the MAA is an 

enabling statute selected by the incorporators of PNRRA and SEDA-COG that limits the powers 

of a municipal authority formed under its auspices. In particular, the MAA requires that certain 

contracts be put out for proper competitive bidding, and restricts a municipal authority from 

engaging iri competitive behavior against private businesses in doing so. RBMN' s lawsuits 

against PNRRA and SEDA-COG seek nothing more than to require these municipal authorities 

203239969.6 
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to comply with their governing statute. The Board should find that the requirements of the 

MAA, and RBMN' s actions to enforce its provisions are not preempted by ICCTA. Such a 

finding would provide clear guidance to the various judges in Pennsylvania that are handling the 

litigation there. 

REQUESTED RELIEF 

RBMN requests that the Board declare that neither the provisions of the MAA, nor 

RBMN's state law claims to enforce the provisions of the MAA against municipal authorities 

that own railroad lines, are preempted by ICCT A, and that the Board does not have jurisdiction 

over such claims. I I 

Dated: September 10, 2015 

Respectfully submitted, 

~¢1 
ERICM~HO KY 
CLARKH LLLP 
One Co erce Square 
2005 Market Street, Suite 1000 
Philadelphia, PA 19103 
(215) 640-8500 
ehocky@clarkhil 1. com 

Attorneys for Reading, Blue Mountain and 
Northern Railroad Company 

11 In order that the Board' s processing of this Petition can be expedited, although not 
required, RBMN is serving copies of this Petition on the potentially affected parties as shown on 
the certificate of service attached hereto. 
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VERIFICATION 

I, Wayne A. Michel, President of the Reading Blue Mountain & Northern Railroad 

Company, verify under penalty of perjury that statements contained in the foregoing Petition for 

Declaratory Order are true and correct to the best of my knowledge and belief Further, I certify 

that I am qualified and authorized to file this Verification. 

Executed on SeptemberlO, 2015. 

Wayne A. Michel 

203268185 



CERTIFICATE OF SERVICE 

I hereby certify that on the date set forth below, I caused a copy of the foregoing Petition 

for Declaratory Order to be served by FedEx upon the following parties and their anticipated 

counsel as follows: 

Pennsylvania Northeast Regional Rail Authority 
280 Cliff Street 
Scranton, PA 18503 

Jack M. Stover 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Suite 500 
Harrisburg, PA 17101 
(Counsel for PNRRA in the state court proceeding) 

The Delaware-Lackawanna Railroad Co., Inc. 
280 Cliff Street 
Scranton, PA 18503 

SEDA-COG Joint Rail Authority 
201 Furnace Road 
Lewisburg, PA 17837 

Michael G. Crotty 
Siana, Bellwoar & McAndrew, LLP 
Ludwigs Comer Professional Center 
941 Pottstown Pike, Suite 200 
Chester Springs, PA 19425 
(Counsel for SEDA-COG in the state court proceeding) 

North Shore Railroads 
356 Priestley Avenue 
Northumberland, PA 17857 

Dated: September 10, 2015 
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ERJC M. HOCKY 
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LN THE COURT OF COMMON PLEAS OF LACK.i\ WANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAs1· REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. l3 -06796 

AMENDED COMPLAINT 
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Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel, 

Frederick J. Fanelli, Esquire, brings this Amended Complaint for injunctive and declaratory 

relief and a writ of mandamus against Defendants Pennsylvania Northeast Regional Rail 

::-
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Authority and the Board of the Pennsylvania Northeast Regional Rail Authority, and in support 

thereof, avers as follows: 

THE PARTIES 

I. Plaintiff Reading, Blue Mountain & Northern Railroad ("RBM&N") is a 

Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box 

218, Port Clinton, Pennsylvania, 19549. 

2. RBM&N owns rail lines located within Lackawanna County and is bringing this 

action as a landowner within the county and as a taxpayer of the Commonwealth of 

Pennsylvania, and on behalf of itself and all other taxpayers. 
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J . Defendant Pennsylvania Northeast Regional Rail Authority ("PN RRA") is a 

municipal authority fo nned pursuant to the Municipality Authorities Act of l 945, Act of Ma y 2, 

1945, P.L. 382, as amended, now codi fied at 53 Pa. C.S. §§ 560 l et seq. (2013), located at 280 

Cliff Street, Scranton, Lackawanna County, Pennsylvania, 18503 . 

4. PNRRA is operated by the Defendant Board of the PNRRA ("Board"), which 

consists of eight members, four appointed by Lackawanna County and four appointed by Monroe 

County, and which holds meetings to conduct the business of thePNRRA, in accordance with its 

bylaws. 

JURISDICTION AND VENUE 

5. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5; and 

42 Pa.C.S.A. § 93 l(a), both of which confer broad original jurisdiction upon the Court of 

Common Pleas. 

6. Venue in the Lackawanna County Court of Common Pleas is based upon 42 

Pa.C.S.A. § 931(c) and Pa.R.C.P. 1006(c)(l), in that the written contract on which this action is 

based was entered into in Lackawanna County, and the PNRRA is located within Lackawanna 

County, Pennsylvania. 

7. This Court has jurisdiction over this matter which involves the interpretation and 

application of the Municipality Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and the 

competitive sealed bidding and proposal provisions for contracts for public works of 62 Pa. C.S. 

§ 3901 et seq., rather than the Surface Transportation Board, which routinely declines to exercise 

jurisdiction over disputes involving state statutory and contractual matters. See,~' 

Lackawanna County Railroad Authority - Acquisition Exemption - F&L Realty, Inc., STB 
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Finance Docket No. 3 3905, and Q~_la~.m:5'..:.Lac k<!_~vanna Ra i Lroac!__~~JLl.Q ,_.::~QpeJ~rrt.LQL1 

Exemption - Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct. 

22, 200 l ); Indiana Northeastern Railroad Company - Change in Operators - Branch and St. 

Joseph Counties Rail Users Association, Inc., in Branch County, Michigan, STB Finance Docket 

No. 33760 (STB served Sept. 1, 1999). 

FACTUAL BACKGROUND 

8. PNRRA owns nearly lOOmiles of rail lines located in Lackawanna, Monroe, 

Wayne and Northampton Counties, from Carbondale to Scranton through the Pocono region all 

the way to Delaware Water Gap, on which it provides freight service in four counties via a 

private common carrier rail operator, under contract to PNRRA. 

9. PNRRA was formed for the purpose of acquiring, holding, constructing, 

improving, maintaining, operating, owning and leasing, either as a lessor or lessee, rights-of­

way, trackage, sidings and other related rail transport facilities and to accept grants and borrow 

money from any authority, corporation or agency of the United States or from the 

Commonwealth of Pennsylvania for the purpose of acquiring and preserving rail transport 

facilities within the Commonwealth of Pennsylvania. 

10. As a municipal agency, PNRRA is subject to the requirements of the Municipality 

Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and the competitive sealed bidding and 

proposal provisions for contracts for public works of 62 Pa. C.S. § 3901 et seq. 

11 . The Delaware-Lackawanna Railroad Company, Inc. ("the DL") is a Pennsylvania 

corporation with a registered business address of Suite 800 Connell Building, 129 North 
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Washington Avenue, Scranton. Lackawanna County, Pennsylvania, l 8503 and a mailing addres') 

of280 Cliff Street, Scranton, Lackawanna County, Pennsylvania, 18503 . 

12. On August 27, 20 tO, PNRRAthrough its Board entered into a contractual 

operating agreement with the DL ("DL Operating Agreement"), for the DL to operate and 

provide rail freight service on railroad lines known as the Carbondale Mainline, the Pocono 

Mainline, and the Laurel Line Mainline, including the Minooka Industrial Track. A true and 

correct copy of the DL Operating Agreement is attached hereto as Exhibit "A''. 

13. The term of the DL Operating Agreement is five years and it expires on August 

27, 2015. DL Operating Agreement, Ex. A at 2. 

14. It is believed and therefore averredthat PNRRA and its Board did not subject this 

operating agreement to a public bidding process as required by the MAA and 62 Pa. C.S. §§ 

3901 et seq. prior to awarding the operating agreement to DL. In fact, the Board last sought any 

type of public bidding for the awarding of the Operating Agreement in 1993. Since 1993, the 

Board has not solicited any public bids or Request For Proposals before awarding the Operating 

Agreement. 

15. On November 6, 2013i RBM&N sent a letter to PNRRA and its Board, asking for 

an opportunity to submit a bid to operate their rail lines, in anticipation of the August 27, 2015 

expiration of the current DL Operating Agreement. 

16. In that letter, RBM&N statedthat it believed that it could offer superior service to 

PNRRA than is currently being offered under the existingDL Operating Agreement. 

17. It is believed and therefore averred that in response to RBM&N's letter, PNRRA, 

through its Board, at its next regularly scheduled meeting on November 19, 2013, went into 
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executive session to discuss topics currently unknown. The Board emerged from the executive 

session and voted to extend the cun-ent DL Operating Agreement for an additional five years, 

although the current DL Operating Agreement is not set to expire for another year and a half. 

18. It is believed and therefore averred that PNRRA, through its Board, voted to 

extend the current DL Operational Agreement for another five years without any form of 

competitive bidding. 

19. Subsequent to the meeting of November 19, 2013, RBMN, through its counsel, 

wrote to PNRRA and indicated that RBMN could offer a significant increase in fees paid to 

PNRRA if given an opportunity to bid or submit a proposal for the Operating Agreement. 

20. The purpose and intent of the Pennsylvania Legislature in enacting the MMA is to 

benefit the people of the Commonwealth by, among other things, increasing their commerce, 

health, safety and prosperity, and to permit the authority to benefi t the people. 53 Pa. C.S. § 

5607(b)(2), (3). 

21. One of the powers granted to the Authority in the MMA is the power to enter into 

contracts. 53 Pa. C.S. § 5607(d)(13), (14). 

22. PNRRA's DL Operating Agreement is a contract subject to the requirements of 

53 Pa. C.S. § 5614, in that it is a contract for work, including for the maintenance of those lines 

in an FRA Class I and Class _II condition; for the maintenance of PNRRA' s structures and 

related facilities and equipment located onthe rail lines; for the repair or replacement of same; 

for the provision of working capital as well as a escrowed reserve; for the removal, replacement 

or improvement of the track and structures on the railroad lines; for security along the rail lines; 
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for marketing and sales work; for the provision o t' hirail inspection services; and any other work 

provided for in the DL Operating Agreement. DL Operating Agreement, Ex. A. 

23 . PNRRA's DL Operating Agreement is a contract subject to the requirements of 

62 Pa. C.S. §§ 3901 et seq. 

24. PNRRA's DL Operating Agreement exceeds $18,500 in value and should have 

been subject to competitive bidding pursuant to 53 Pa. C.S. § 5614(a), which provides: 

§ 5614. Competition in award of contracts. 

(a) Services. 

(1) Except as set forth in paragraph (2), all construction, 
reconstruction, repair or work of any nature made by an authority 
if the entire cost, value or amount, including labor and materials, 
exceeds a base amount of$ 18,500, subject to adjustment under 
subsection ( c. 1 ), shall be done only under contract to be entered 
into by the authority with the lowest responsible bidder upon proper 
tem1s after public notice asking for competitive bids as provided in 
this section. 

(2) Paragraph (1) does not apply to construction, 
reconstruction, repair or work done by employees of the authority 
or by labor supplied under agreement with a Federal or State agency 
with supplies and materials purchased as provided in this section. 

53 Pa. C.S. § 5614(a) (2013). 

25. To the extent that PNRRA seeks to avoid competitive bidding by asserting that 

the DL Operating Agreement is some sort of "special services" contract, it is noted that there is 

. nothing unusual, peculiar, or special about providing rail freight contractor services over 

properties owned by a different entity. 

26. As opposed to being a "special services" contract, these agreements/contracts are 

common. For example, numerous other freight railroads provide services for entities similar to 

PNRRA, such as North Shore Railroad over SEDA-COG, C&S and RBM&N Railroad over 
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Carbon County, DL Railroad over PNRRA and Gennessee and Wyomi ng Rail road over L uz.i:: rne 

County Redevelopment Authority. 

COUNT 1 - INJUNCTION 

27. The averments of paragraphs I through24 are incorporated herein as if set forth at 

length. 

28. RBM&N has a clear right to equitable relief in having the opportunity to submit a 

bid to operate PNRRA's rail line, which PNRRA has avoided by renewing the DL Operating 

Agreement without public notice or seeking other bids, in violation of 53 Pa. C.S. § 5614(a) and 

62 Pa. C.S. §§ 3901 et seq. 

29. An injunction of PNRRA's renewal of the DL Operating Agreement is necessary 

to avoid an injury that cannot be compensated by damages, in that RBM&N will not have an 

opportunity to have its bid considered by PNRRA without an injunction preventing the renewed 

contract from becoming effective. 

30. Greater injury will result of the Court does not grant an injunction, than if it does, 

because RBM&N will not have the opportunity to have its bid considered if an injunction does 

not issue; if this Court issues an injunction, PNRRA, will not suffer any harm and the status quo 

will be maintained until PNRRA gives public notice and accepts bids according to the 

requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. The current contract does 

expire until August 27, 2015, approximately eighteen months from now, giving PNRRA ample 

time to accept and consider competitive bids. 
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WHE REFORE, Plaintiff Reading, Blue Mountain & N orthern Rai lroad respectfull y 

requests that this Co urt enjoin Defendants Pennsylvania Northeast Regiona l Railroad Authori ty 

and its Board from acting upon or implementing the renewal of the existing DL Operat ing 

Agreement until the Defendant follows the public bidding requirements pursuant to 53 Pa. C.S. § 

5614(a) and 62 Pa. C.S. §§ 3901 et seq., and award any other relief that this Court deems just and 

proper. 

length. 

COUNT II- DECLARATORY ACTION 

31. The averrhents of paragraphs l through 28 are incorporated herein as if set forth at 

32. The Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq., provides in part: 

Courts of record; within their respective jurisdictions, 
shall have power to declare right:S, status, and other legal 
relations whether or not further relief is or could be claimed. 
No action or proceeding shall be open to objection on the 
ground that a declaratory j udgment or decree is prayed for. 
The declaration may be either affirmative or negative in form 
and effect, and such declarations shall have the force and effect 
of a final judgment or decree. 

42 Pa. C.S. § 7532 . 

33. It also provides: 

Any person interested under a deed, will, w ritten contract, 
or other writings constitut ing a contract, or whose rights, status, 
or other legal relations are affected by a statute, municipal 
ordinance, contract, or franchise, may have determined any 
question of construction or validity arising under the instrument, 
statute, ordinance, contract, or franchise; and obtain a declaration 
of rights, status, or other legal re.lations thereunder. 

42 Pa. C.S. § 7533. 
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34. PN RRA i-, a mLm icipal author ity subject to the prnvisious of the Mi\A and 62 f1 E1. C .S 

§§ 390 I et seq. 

35. Any contract for the operation of PNRRA's rai l lines must be subjected to a 

public bidding process pursuant to 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. 

36. Any contract entered into by PNRRA for the operation of its rail lines without 

having been subjected to a public competitive bidding process should be declared by this Court 

to be null and void. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court grant relief to Plaintiff and declare that Defendants Pennsylvania 

Northeast Regional Railroad Authority and its Board must follow the public notice and 

competitive bidding requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for 

the operation of its rail lines, and that any operation agreements entered into by PNRRA and its 

Board without having been subjected to the competitive bidding requirements of 53 Pa.C.S. § 

5614(a) and 62 Pa. C.S. §§ 3901 et seq. are deemed null and void, and award any other relief that 

this Court deems just and proper .. 

COUNT III-MANDAMUS 

37. The averments of paragraphs 1 through34 are incorporated herein as if set forth at 

length. 

38. RBM&N has a beneficial interest in the competitive bidding process and in 

submitting a bid for the right to contract to operate PNRRA's rail lines that is distinct from the 

general public. 

39. PNRRA and its Board are presumed to act and make decisions for the public good. 
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40. The MAA requires PNRRA (:lnd its Board to act to the benefi t of the pubt i.c, rh0 

taxpayers. 53 Pa. C.S. § 5607. 

41. The MAA requires an authority to use a public competitive bidding process fo r 

service contracts over$ l 8,500 in value. 53 Pa. C.S. § 56 l 4(a). 

42. Despite request by RBM&N to submit a bid for .consideration by PNRRA, 

PNRRA and its Board rejected RBM&N's request by renewing the DL Operational Agreement 

one and a half years in advance, without soliciting or accepting other alternative bids for the 

work. 

43. The renewal of the DL Operational Agreement and the failure to solicit or accept 

competitive bids was a violation of RBM&N's rights as well as a violation of the Board's duty to 

act in the best interests of the public ' s welfare. 

44. RBM&N has a clear legal right to submit a bid for the operation of PNRRA' s rail 

lines pursuant to 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. 

45. PNRRA is subject to and has a duty to following the competitive bidding 

requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. 

46. A writ of mandamus is required because there is no other appropriate and 

adequate remedy. 

47. To the extent that PNRRA's actions through its Board are discretionary, PNRRA 

and its Board acted in an arbitrary or fraudulent manner, or with an erroneous legal basis, and 

abused its discretion in failing to follow the competitive bid requirements of 53 Pa. C.S. § 

5614(a) and in renewing the DL Operational Agreement without considering other, possibly 

better and more competitive, bids. 
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WHEREFORE, Plaint1ff Reading, l11ue lVIountain & Northern Railroad respectfo!ly 

requests that this Court declare that Defendant Pennsylvania Northeast Regional Rai lroad 

Authority and its Board must follow the public notice and competitive bidding requirements of 

53 Pa C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for the operation of its rail lines and that 

any operation agreements entered into by PNRRA without having been subjected to the 

competitive bidding requirements of 53 Pa.C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. are 

deemed null and void. 
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Respectfully submitted by: 

!£, 
FANELLI, ESQUIRE 
6672 

. 1 Mahantongo Street 
Pottsville, PA 1790 I 
(570) 622-2455 
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Plaintiff 
V. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD ·oF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 
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I, FREDERICK J. FANELLI, Esquire, hereby certify that a true and correct copy of the 

foregoing Amended Complaint was mailed by United States Mail, first class mail and email, 

postage prepaid upon the following parties: 

Dated: 

Jack M. Stover, Esquire 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Ste 500 

Harrisburg, PA 17101 

i-26:-- / r cr. FANELLI, ESQUIRE 
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Buchananingel"SQll fl, Ro9ney Pc 
Attorneys & Government Relations Professionals 

Jack M .. Stover 

717 237 4837 
jack.stover@bipc.com 

VIA UPS OVERNIGHT 

February 10, 2014 

Ronald C. Mackay, Court Administrator 
Lackawanna County Courthouse 
200 N. Washington Avenue 
Scranton, PA 18503 

Re: Reading, Blue Mountain & Northern Railroad v. 

409 North Second Street 
Suite 500 
Harrisburg, PA 17101-1357 

T 717 237 4800 
F 717 233 0852 

www.buchananingersoll.com 

Pennsylvania Northeast Regional Railroad Author ity , et al 
Lackawanna County Civil No. 13-6796 

Dear Mr. Mackay: 

We enclose herewith a copy of the Preliminary Objections of Defendants Pennsylvania Northeast 
Regional Rail Authority and Board of Pennsylvania Northeast Regional Rai1 Authority to 
Plaintiffs Amended Complaint as well as a Praeeipe for Assignment which have also been 
overnighted to Mary F. Rinaldi, Clerk of Judicial Records, for filing. 

Thank you for your assistance. 

JMS/skm 
Attachment 
cc: Frederick J. Fanelli, Esquire 

Cali fo rnia :: Delaware :: Florida :: Nev\'" Jersey :: New Yotk .. Peni1sylYania :: Virginia .. \Vashington, 8C 



READ~G; BLUE M0UNTAIN ~ 
NQRTHE1rn RAILROAO', 

Plaintiff; 

v. 

PENNSYj, VANJA NOlltW:ASf 
·REGIONAL RAIL AUTHORITY and 
BOAIID·O.F ·.lint 'pE'.NNSYLVAAfA: 
NO.RTHEAST REGIONAL 
RAIL AUTHORITY, 

D"ef ei:t<Jants 

J:N THE COUR"(OF ~OMMON ~LEAS 
OF :LACKAWANNA COUNTY, 
PENNSYLVANIA 

PRAECiPE FOR ASSIGNMENT 

TO: Lackawanna County Court Administrator: 

Please be advised that Defendants Pennsylvania Northeast Regional Rail Authority 

("PNRRA") and the Board of PNRRA have filed Preliminary Objections to the Amended 

Complaint in the above-captioned case. 

The undersigned counsel has conferred with Plaintifr s counsel regarding the necessity of 

oral argument on Defendants' Preliminary Objections, as required by Lackawanna Local Rule 

21 l(b). 

Please schedule this matter for oral argument. 

Attorney for Plaintiff 

Frederick J. Fanelli 
Fanelli, Evans & Patel, P.C. 
The Necho Allen 
No. l Mahantongo Street 

·Pottsville, PA 17901 
570-622-2455 

Date: February 10, 2014 

Attorneys for Defendants 

Jack M. Stover 
Kyle J. Meyer 
Buchanan Ingersoll & Rooney PC 
409 North Second Street, Suite 500 
Hamsblirg, PA 17101 

7. 17. ~23~~\ 80. 0fi ./ 

/ : "\ / .· · 
I ' (/;A 

, ; : , ifV 
By·: -; · ,' / i" 

I I' • ( JackM: Stover- · 
\ 



CERTIFICATE OF SERVICE 

. I, Jack M. Stover, certify that I am this day serving a copy of the foregoing document 

upon the persons below by First Class U.S. Mail, which service satisfies the requirements of the 

Pennsylvania Rules of Civil Procedure as follows: 

DATE: February 10, 2014 

Frederick J. Fanelli, Esquire 
Fanelli, Evans & Patel, P.C. 

The Necho Allen 
No. 1 Mahantongo Street 

Pottsville, PA{) 7~01 
' (' 

I. b~\\ 
(-~, .. / / ., 14 
I . ~ ~ . . 

J~ 



READING, BLUJ}: MOUNTAIN & 
NORTffl:RN RAILROAD~ 

Piaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORil'Y and 
BOARD OF THE PENNSYLVANIA: 
NORTHEAS'll REGIONAL 
~J., ·AUUIORI'FY, 

Def~ndants 

IN THE CPURT OF COMMON PLEAS 
LACKAWANNA COUNTY, 
PENNSYL v ANIA . 

NO. 13-06796 

NOTICE TO PLEAD 

TO: READING, BLUE MOUNTAIN & NORTHERN RAILROAD 
c/o Frederick J. Fanelli, Esquire 
Fan.ell~, Evans & Patel, P.C. 
The N echo Allen 
No. 1 Mahantongo Street 
Pottsville, PA 17901 

You are hereby notified to file a written response to the enclosed Preliminary 

Objections to the Amended Complaint within twenty (20) days from service hereof or a 

judgment may be entered against you. 

DATE: February 10, 2014 

BUCHA1jAN fNGERSOLL & ROONEY PC 

11' ./ 'ii -- " /)1 ,, /: ' / 
I J .'//,, ./<-~ 

By: ' I Pi ~ ,_,,---
ck . IStoVer 

PA 1.D. #18051 
Kyle J. Meyer 
PAI.D. #307743 
409 North Second Street, Suite 500 
Harrisburg, PA 17101 
717-237-4800 

Attorneys for Defendants Pennsylvania Northeast Rail 
Authority and the Board of the Pennsylvania Northeast 
Regional Rail Authority 



READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAiL AUTHORITY and . 
BOARD.OFT~ PENNSYLVANIA 
NORTJ)Ji:ASTREGIONAL 
RAIL AUIBORITY, 

Defendants 

IN 1;itE CQURT OF COMMON PLEAS 
OF LACKAWANNA C(!)UNTY, 
PENNSTh VANIA 

NO. 13-06796 

PRELIMINARY OBJECTIONS OF DEFENDANTS PENNSYLVANIA 
NORTHEAST REGIONAL RAILROAD AUJ'HOIUTV AND BOARD O:F 
PENNSYLVANIA NORTHEAST REGIONAL RAILROAD AUTHORITY 

TO PLAINTIFF'S, AMENDED COMPLAINT . 

Defendants Pennsylvania Northeast Regional Raihoad Authority (incorrectly captioned 

as "Pennsylvania Northeast Regional Rail Authority") ("PNRRA") and the Board of PNRRA 

("Board") (collectively "Defendants"), by their undersigned counsel, Buchanan Ingersoll & 

Rooney PC, hereby preliminarily object to the Amended Complaint filed by Plaintiff Reading, 

Blue Mountain & Northern Railroad (''Plaintiff'') pursuant to Rule 1028 of the Pennsylvania 

Rules of Civil Procedure. h1 support of these Prelinllnary Objections, Defendants state as 

follows: 

1. Plaintiff commenced this action by filing a Complaint on December 12, 2013, 

which was served on Defendants on December 23, 2013. 

2. Defendants filed timely Preliminary Objections to Plaintiff's Complaint on 

January 10, 2014. 

3. Pfaintiff filed an Amended Complaint on January 29, 2014. 



4. The Amended Coinplaint avers, inter alia, the following: 

(a) . PNRRA is a municipal authority that owns rail lines in Lackawanna, 

Monroe, Wayne and Northampton Counties. (Am. Compl., ilil 3, 8.) 

(b) PNRRA, through its Board, has contracted with Delaware-Lackawanna 

Railroad Company, Inc. ("DLRC")through an Operating Agreement ("the 

"'Operating . Agreement") to operate and provide common carrier rail 

freight service on PNRRA-owned rail lines. (See Am. Comp!., iii! 4, 8, 

11-12; Ex.A to A.In. Compl.) 

(c) Pursuant to the Operating Agreement, PNRRA provides DLRC access to 

and use of rail lines and DLRC has the "right to use the lines of railroad 

for exclusive railroad freight service and to establish, operate and maintain 

freight rail service thereon . . . . " (Ex. A to Am. Compl. at 1.) 

(d) At a regularly scheduled meeting held November 19, 2013, the Board 

voted to extend the Operating Agreement with DLRC for an additional 

five-year term pursuant to a renewal option set forth in Paragraph 2, 

subparagraph (iv) of the Operating Agreement. (See Am. Com.pl., iii! 

17-18; Ex. A to Am. Compl. at 2.) 

5. Plaintiff's three cofults averred in the Amended Complaint all relate to Plaintiffs 

allegation that the Operating Agreement between PNRRA and DLRC is subject to competitive 

bidding pursuant to Section 5614(a)(l) of the Municipality Authorities Act ("MAA"), 53 Pa. 

C.S. § 5614(a)(l), as supplemented by the provisions of 62 Pa. C.S. § 3901, et seq. Section 

5614(a)(l) provides: 

(1) Except as set forth in paragraph (2), all construction, 
reconstruction, repair or work of any nature made by an authority 

2 



if the entire cost, value or amount, including labor and materials, 
exceeds a base amount of $18,500, subject to adjustment under 
subsection (c.1), shall be done only under contract to be entered 
into by the authority with the lowest · responsible bidder upon 
proper terms after public notice asking for competitive bids as 
provided in this section. 

(See Am. CompL, ~~ 10, 23-24.) 

6. In Count I of the Amended Complaint, Plaintiff seeks injunctive relief, requesting 

that this .Court enjoin PNRRA' s renewal of the Operating Agreement with DLRC "until PNRRA 

gives public notice and accepts bids according to the requirements of 53 Pa. C.S. § 5614(a) and 

62 Pa. C.S. §§ 3901 et seq." (Am. Compl., if 30.) 

7. In Count II of the Amended Complaint, Plaintiff seeks declaratory relief, 

requesting this Court to declare that "[a]ny contract for the operation of PNRRA's rail lines must 

be subjected to a public bidding process pursuant to 53 Pa. C.S. § 5614(a) and 62 Pa. CS. §§ 

3901 et seq. ," and that "[a]ny contract entered into by PNRRA for the operation of its rail lines 

without having been subjected to a public competitive bidding process" is null and void. (Am. 

Compl., ifif 35-36.) 

8. Finally, m Count III of the Amended Complaint, Plaintiff seeks a writ of 

mandamus from this Court compelling Defendants to submit any contract for the operation of 

PNRRA' s rail lines· to the public notice and competitive bidding process set forth under 53 Pa. 

C.S. § 5614(a), as supplemented by 62 Pa C.S. §§ 3901 et seq. 

9. For the reasons stated below, none of Plaintiff's purported causes of action are 

sustainable under applicable law. 
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DEFENDANTS' PRELIMINARY OBJECTIONS 

l ·Defendants' First Prelfoiina:ryObjedion Pursuant to Pa. ··R 
Civ. P. 1028(a)(4) for Legal insufficiency (Dem·urrer) 

10. The averments of paragraphs 1 through 9 are incorporated herein by reference. 

11. Pa. R. Civ. P. 1028(a)(4) authoriz~s a preliminary objection for "legal 

insufficiency of a pleading (demurrer)." 

12. All of Plaintiff's asserted causes of action stem .from Plaintiffs allegation that 

Defendants improperly renewed and extended the Operating Agreement between PNRRA and 

DLRC without competitive bidding in violation of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 

et seq~ 

13. The provisions of 53 Pa. C.S. § 5614(a) and 62 Pa; C.S. §§ 3901 et seq. have no 

application here because the Operating Agreement-which grants DLRC, in exchange for 

payment to PNRRA, "the right to use the lines .of railroad for exclusive railroad freight service 

and.to establish, operate and maintain freight rail service thereon," (Ex. A to Am. Compl. at 1)-

does not fall under and/or is otherwise exempt from 53 Pa, C.S. § 5614(a)(l) and 62 Pa. C.S. §§ 

3901 et seq. 

14. Because the provisions of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. 

do not apply to the Operating Agreement, Plaintiff's purported causes of action in Counts I, II 

and III of the Amended Complaint have no cognizable basis under Pennsylvania law. 

WHEREFORE, Defendants respectfully request that the Court sustain its Preliminary 

Objection and dismiss CountsI, II and IIIofthe Amended Complaint pursuant to Pa. R. Civ. P. 

1028(a)(4) with prejudice. 
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II. 

15. 

16. 

DefeRdants' Second. Pteli;minary Objection Pursuant to, Pa. 
R. Civ; P. l028(a)(:i} an<llor (a)(4) for Lack ·of Subject 
Matje.~ Jqrisdidion and/or Legal Insuffkiency {Demurrer ) 

The averments of paragraphs 1 through 14. are incorporated herein by reference. 

Pa. R. Civ. P. 1028(a)(1) authorizes a preliminary objection for lack of subject 

matterjurisdiction. 

17. This Court lacks subject matter jurisdiction over Plaintiffs claims and/or 

Plaintiffs claims are legally insufficient because the competitive bidding requirements of 53 Pa. 

C.S. § 5614(a), as supplemented by 62 Pa C.S. §§ 3901 et seq., and/or the remedies Plaintiff 

seeks in the Amended Complaint are expressly preempted by Section 10501(b) of the Interstate 

Commerce Commission Termination Act ("ICCTA"), 49 U.S.C. § 1050l(b), which provides: 

(b) The jurisdiction of the [Surface Transportation] Board 
[("STB")] over-

(1) transportation by rail carriers, and the remedies 
provided in this part with respect to rates, classifications, 
rules (including car service, interchange, and other 
operating rules), practices, routes, services, and facilities of 
such carriers; and 

(2) the construction, acquisition, operation:, abandonment, 
or discontinuance or spur, industrial, team, switching, or 
side tracks, or facilities, even if the traeks ·are located, or 
intended to be located, entirely in one state, 

is exclusive~ Except as otherwise provided in this part, the 
remedies provided under this part with respect to regulation of mil 
transportation are exclusive and preempt the remedies provided 
under Federal or State law. 

WHEREFORE, Defendants respectfully request that the Court sustain its Preliminary 

Objection and dismiss Counts I, II and III of the Amended Complaint pursuant to Pa. R. Civ. P. 

1028(a)(l) and/or(a)(4) with prejudice. 
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Ill. Defendants' Third Preliminary Objection Pursuant Pa. R. 
Civ. P. 1028(a)(S) .for Lack of Standing 

18. The averments of paragraphs 1 through 17 are incorporated herein by reference. 

19. Pa. R. Civ. P. 1028(a)(5) authorizes a preliminary objection for lack of standing. 

20. Plaintiff does not have standing to challenge award and/or renewal of the 

Operating Agreement based on its asserted statuses as (1) a taxpayer of the Commonwealth and 

(2) a landowner in Lackawanna County. (See Am. Compl., if 2.) 

21. Taxpayer standing does not apply here because the Operating Agreement does not 

provide for the expenditure of public funds. 

22. In the alternative, even if public funds are expended under the Operating 

Agreement (which they are not), Plaintiff cannot establish taxpayer standing because Plaintiff 

has failed . to allege that it is a taxpayer within the area serviced by the PNRRA, or that it 

otherwise has a substantial, direct and immediate interest greater th.an the common interest of all 

taxpaying citizens in any public funds expended. Plaintiffs status as a taxpayer of the 

Commonwealth is insufficient, by itself, to confer taxpayer standing. 

23 . Further, Plaintiff's status as a landowner in Lackawanna County, by itself, does 

not give rise to standing to challenge PNRRA's compliance with the purported competitive 

bidding requirements. 

WHEREFORE, Defendants respectfully request th.at the Court sustain its Preliminary 

Objection and dismiss Counts I, II and III of the Amended Complaint pursuant to Pa. R. Civ. P. 

1028(a)(5) with prejudice. 
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IV. Defend'ants' Fourth' ,Preliminary Objection Pursuant to i;>'a. 
R. Civ, P J.028(a)(5) -for Faih.J.re:to J oin a Necessary Party 

24. The averments of paragraphs 1 through 23 are incorporated herein by reference. 

25. Pa. R. Civ~ P. 1028(a)(5) authorizes a preliminary objection for "nonjoinder of a 

necessary party." 

26. "A party is generally regarded to be indispensable when his or her rights are so 

connected with the claims of the litigants that no decree can be made without impairing those 

rights." HYK Construction Company, Inc. v. Smithfield Township, 8 A.3d 1009, 1015 (Pa. 

Cmwlth .. 2013) (quotations omitted). "The failure to join ari indisperuiable party to a lawsuit 

deprives the court of subject matter jurisdiction." Id. 

27. Despite attacking the validity and continued .viability of the Operating Agreement 

between PNRRA and DLRC, Plaintiff has failed to name DLRC as a party defendant to this 

action. 

28. Since the relief sought by Plaintiff would have a direct and immediate impact on 

DLRC's rights, DLRC is an indispensable party who must be joined by Plaintiff in order for this 

action to proceed. 

WHEREFORE, Defendants respectfully request that this Court sustain its Preliminary 

Objection and dismiss Counts I, II and III of the Amended Complaint pursuant to Pa. R. Civ: P. 

1028(a)(5) with prejudice. 
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DATE: February 10, 2014 

Respectfully submitted, 

BUCHA,NAJf INGER§OLL & ROONEY PC 

; 'J'!. . .. // . . 
• . '' . i ' . ~/ :.. :· 
·1·J// . . . 

By. . .. >t;uJEr · · . 
Jack ~ ~tover · 

I' 

PA 11 . #18051 

409 North Second Street, Suite 500 
Harris burg, PA 17101 
717-237-4800 
jackstover@bipc.com 
kyle. meyer@bipc.com 

Attorneys for Defendants Penmylvania 
Northeast Railroad Authority and the Board of 
PennsylvaniaNortheast Regional Railroad 
Authority 
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RE:A.DlNG, BLUE MOuNTAIN & 
NORTHERl~ RAILRON>~ 

Plaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAI.L AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL 
RAU, AUJ]IORITY, 

Defendap.ts 

IN TI-ffi COuRT OF COMMON 'PLEAS 
LACKAWANNA COUNTY, 
J~ENNSYL VANIA 

NO. 13-06796 

PROPOSED ORDER 

AND NOW, this __ day of _____ ___ _ _ _ , 2014, upon 

consideration of Defendants Pennsylvania Northeast Regional Rail Authority and the Board of 

the Pennsylvania Northeast Regional Rail Authority' s Preliminary Objections to Plaintiff's 

Amended Complaint, and any response thereto, it is hereby ORI)ERED that said Preliminary 

Objections are SUSTAINED. Plaintiff's Amended Complaint is hereby DISMISSEil in its 

entirety as against Defendants with prejudice. 

BY Tiffi COURT: 

J. 



i . 

CERTIFICATE OF SERVICE 

I, Jack M. Stover, certify that I am this day serving a copy of the foregoing document 

upon the persons below by First Class U.S. Mail, which service satisfies the requirements of the 

Pennsylvania Rules of Civil Procedure as follows: 

DATE: February 10, 2014 

Frederick J. Fanelli, Esquire 
Fanelli, Evans & Patel, P.C. 

The Necho Allen 



EXHIBIT "D" 



/ , . . ~ .,. ,., ~ , . t .a t $"" J 

IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY 
CIVIL DIVISION - LAW 

. READING, BLUE MOUNTAIN & No. 13-06796 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLV AN1A NORTIIBAST · 
REGIONAL RAIL AUTHORITY and 
BOARD OF TIIB PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

. -- ;,.,,.,· ....;.:; 

AND NOW, this 
q. day of ORDE~ 

, 2014, upon consideration 

of Plaintiff's Opposition to Defendant's Preliminary Objections and any response thereto, IT IS 

HEREBY ORDERED and DECREED that the Preliminary Objections are OVERRULED and 

Defendant must answer the Amended Complaint within 20 days hereof. 



EXHIBIT "E" 



.. 

IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTIIBRN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAILROAD AUTHORITY 
and BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAILROAD 
AUTHORITY, 

Defendants 

No. 13-06796 

SECOND AMENDED COMPLAINT 

Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel, 

Frederick J. Fanelli, Esquire, brings this Second Amended Complaint for declaratory relief 

against Defendants Pennsylvania Northeast Regional Railroad Authority and the Board of the 

Pennsylvania Northeast Regional Railroad Authority, and in support thereof, avers as follows ; 

THE PARTIES 

l . Plaintiff Reading, Blue Mountain & Northern Railroad ("RBM&N'') is a 

Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box 

218, Port Clinton, Pennsylvania, 19549. 

2. RBM&N owns land and rail lines located within Lackawanna County and is 

bringing this action as a landowner within the county and as a taxpayer of the Commonwealth of 

Pennsylvania and subject to the Public Utility Realty Tax Act, 72 P.S. §§ 8101 et seq., on behalf 

of itself and all other taxpayers. 
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3. RBM&N is in the business of, among other things, providing freight r-ail service 

to industries located in east central Pennsylvania, including along its rail lines in Schuylkill, 

Berks, Carbon, Luzerne, Lackawanna and Wyoming counties. 

4. Rail freight service is a substantial part of RBM&N' s business. 

5. Defendant Pennsylvania Northeast Regional Rail Authority ("PNRRA") is a 

municipal authority formed pursuant to the Municipality Authorities Act of 1945, Act of May 2, 

1945, P.L. 382, as amended, now codified at 53 Pa C.S. §§ 5601 et seq. (2013), located at 280 

Cliff Street, Scranton, Lackawanna County, Pennsylvania, 18503. 

6. PNRRA's Board of Directors ("Board") consists of eight members, four 

appointed by Lackawanna County and four appointed by Monroe County, and holds regular 

meetings to conduct the business of the PNRRA, in accordance with its bylaws. 

JURISDICTION AND VENUE 

7. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5; and 

42 Pa. C.S.A. § 931 (a), both of which confer broad original jurisdiction upon the Court of 

Common Pleas. 

8. Venue in the Lackawanna County Court of Common Pleas is based upon 42 

Pa.C.S. § 931(c) and Pa.R.C.P. 1006(c)(l), in that the written contract on which this action is 

based was entered into in Lackawanna County, and PNRRA's principal office and some of its 

assets are located within Lackawanna County, Pennsylvania 

9. This Court has jurisdiction over this matter which involves the interpretation and 

application of the Municipality Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and the 
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competitive sealed bidding and proposal provisions for contracts for public works of 62 Pa. C.S. 

§ 3901 et seq., rather than the Surface Transportation Board, which routinely declines to exercise 

jurisdiction over disputes involving state statutory and contractual matters. See, ~. 

Lackawanna County Railroad Authority - Acquisition Exemption - F&L Realty. Inc., STB 

Finance Docket No. 33905, and Delaware-Lackawanna Railroad Co., Inc. - Operation 

Exemption - Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct. 

22, 2001); Indiana Northeastern Railroad Company- Change in Operators - Branch and St. 

Joseph Counties Rail Users Association. Inc .. in Branch County. Michigan, STB Finance Docket 

No. 33760 (STB served Sept. l, 1999). 

FACTUAL BACKGROUND 

10. PNRRA was formed in 2006 for the purpose of acquiring, hording, constructing, 

improving, maintaining, operating, owning and leasing, either as a lessor or lessee, rights-of­

way, trackage, sidings and other related rail transport facilities and to accept grants and borrow 

money from any authority, corporation or agency of the United States or from the 

Commonwealth of Pennsylvania for the purpose of acquiring and preserving rail transport 

facilities within the Commonwealth of Pennsylvania. 

11. PNRRA owns nearly 100 miles of rail lines located in Lackawanna, Monroe, 

Wayne and Northampton Counties, from Carbondale to Scranton through the Pocono region all 

the way to Slateford, Pennsylvania, on which it provides freight rail service in four counties via a 

private common carrier rail operator, under contract to PNRRA. 
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12. The Delaware-Lackawanna Railroad Company, Inc. ("the DL") is a Pennsylvania 

corporation with a registered business address of Suite 800 Connell Building, 129 North 

Washington Avenue, Scranton, Lackawanna County, Pennsylvania, 18503 and a mailing address 

of280 Cliff Street, Scranton, Lackawanna County, Pennsylvania, 18503. 

13. The DL is PNRRA's current rail freight operator on PNRRA's rail lines, and has 

provided freight service since 1993 to PNRRA and its predecessor authorities. 

14. PNRRA and the DL share the same mailing address. 

15. Through discovery, PNRRA's President and Chief Executive Officer, Lawrence 

C. Malski ("Malski") has admitted that PNRRA is a direct competitor ofRBM&N, and that its 

rail lines parallel those of RBM&N' s. 

16. Both PNRRA and the DL apply for and receive state grant funding for various rail 

construction projects. 

17. Wayne Michel, President of RBM&N, would agree with Malski that PNRRA and 

RBM&N are direct competitors, not only for rail customers, but for state grants, which are issued 

in a finite, limited amount each year. 

18. Through discovery, PNRRA has admitted that its employees and board members 

actively work to develop new industry along its own rail lines to increase its freight rail business, 

in direct competition with RBM&N. 

19. At his deposition. Malski testified that he routinely has business dinners and 

lunches with current and prospective rail shippers along with the owner of the DL, David J. 

Monte Verde, who Malski believes might have paid the bill for those meals. 
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20. Through discovery, PNRRA has admitted that Malski regularly collaborates with 

tliepL on sales marketing, tC> target potential customers using all means possible and develop 

·leads. 

21. · Through discovery, PNRRA has admitted thatit competes withRBM&N and 

other freight rail operators for the same customers. 

22. At his deposition, Mal ski teStified that he has developed more than ten new 

customers for the DL and PNRRA and/or its predecessors. 

23. Through discovery, PNRRAhas admitted that it competes with RBM&N on 

pricing, and that the DL can offer better pricing because it uses PNRRA's rail lines. 

24. Through discovery, PNRRA has admitted that it owns property along its rail lines 

which it can rent, lease or sell to a potential customer in order to attract that customer to locate 

along PNRRA's rail lines, or use PNRRA's facilities to load and unload freight. 

25. As a municipal agency, PNRRA is subject to the requirements of the Municipality 

Authorities Act ("¥A.A"), 53 Pa. C.S. §§ 5301 et seq. and, for the contracts subject to 

competitive bidding under the MAA, to the competitive sealed bidding and proposal provisions 

for contracts for public works of 62 Pa. C.S. § 3901 et seq. 

26. PNRRA was created by the merger of two rail authorities, the Lackawanna 

County Railroad Authority ("LCRA") and the Monroe County Railroad Authority ("MCRA"), 

both of which were municipal authorities created under and subject to the MAA, for the purpose 

of, among other things, acquiring abandoned and/or out of service rail lines and placing those rail 

lines back into service. 
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27. Discovery has revealed that PNRRA was formed to consolidate the resources of 

the two authorities and regionalize in order to pursue passenger rail service from Scranton to 

New York City, and that one entity would be more successful in obtaining rights of way and 

track, and in competing for freight rail business. 

26. PNRRA and/or is predecessors used state grant monies and its own funds to buy 

additional rail lines. 

28. Discovery in this matter has revealed that in 1993, LCRA issued a Request for 

Proposal ("RFP") to determine freight rail operator interest prior to hiring a freight rail operator 

to operate its rail lines; Malski was the executive director ofLCRA and wrote the RFP for LCRA 

at its Board's request. 

29. After utilizing an RFP, LCRA contracted with the DL in 1993 and DL became 

LCRA's freight rail operator. 

30. Since 1993, neither LCRA nor its successor, PNRRA, has used an RFP to 

determine freight rail opera.tor interest prior to entering a new contract with the DL or extending 

the DL's existing agreements, or sought public sealed competitive bids for its rail freight 

business pursuant to the MAA, based at least in part on Malski's advice to LCRA and PNRRA 

that none was ~equired. 

31. On June 20, 1994, MCRA, employing LCRA as a consultant, chose the DL to be 

MCRA's freight rail operator, and it is believed and therefore averred that MCRA did not use an 

RFP or seek competitive bidding prior to contracting with the DL. 

32. It is believed and therefore averred that once MCRA chose the DL as its freight 

rail operator, MCRA did not use RFPs prior to entering any new contract with the DL or 
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extendingt he DL's existing agreement, or seek public sealed competitive bidsfor its rail freight 

business. 

33. On August 27, 2010, PNRRA through its Board entered into the current 

contractua} operating agreement with the DL ("Operating Agreement"), for the DL to operate 

and provide rail freight service on railroad) ines known as the Carbondale Mainline, the Pocono 

Mainline, and the Laurel Line Mainline, including the Minooka Industrial Track. A true and 

correct copy oftlle DL OperatingAgreementisattached hereto as Exhibit" A". 

34. The initialterm of the OperatingAgreement is five years, giving it an expiration 

date of August 27, 2015, butthe contract tenn can be extended by PNRRA for another five 

years. Operating Agreement, Ex. A at .2. 

35. PNRRA and its Board did not subject the OperatingAgreement to a public 

competitive bidding process as required by the MAA prior to awarding the current Operating 

Agreement to DL. 

36. Mal ski testified at his deposition that obtaining the highest revenue for PNRRA 

from a rail freight operator is not the primary factor or purpose of the Operating Agreement; 

rather, itsprimary purpose is to simply provide rail service and economic and industrial 

development in northeast Pennsylvania. 

37. PNRRA Boatd members have testified that they do not believe they need to 

consider any other rail providers because th~DL is performing satisfactorily. 

38. On November 6, 20l3, RBM&N sent a letter to PNRRA and its Board, asking for 
. ' ...... "''' .... . ... . . . ...... ······-· ... . ... ... . 

an opport\Jnity to S\lbmit acornpetitiye bicifo operate their rail lines, in anticipation of the 
. ···•· . . . ·• . •··. ... .. ······- ...... ······ ..... . .... . . ... . . •··· .. -· ·•·· .. .. . ..... ... . .. . ····· ·- .... -· ·- . . . :. : :: :. .:: . .. .. . .. ··- . - .. .. ..... .. . .... 

August27, 2015 expiration of the current five year tenn of the Operating Agreement. 
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39. In tl-iat letter, RBM&N stated that it believed that it could offer superior service to 

PNRRA than is currently being offered under the existing Operating Agreement. 

40. It is believed and therefore averred that in response to RBM&N's letter, PNRRA, 

through its Board, at its next regularly scheduled meeting on November 19, 2013, went into 

executive session to discuss topics including the extension of the DL Operating Agreement. The 

Board emerged from the executive session and voted to extend the current Operating Agreement 

for an additional five years, although the current Operating Agreement term is not set to end for 

another year and a half. 

41. PNRRA, through its Board, voted to extend the current Operating Agreement for 

another five years without any form of competitive bidding. 

42. Discovery has revealed that PNRRA Board Chairperson, David Brojack 

("Chairman Brojack"), who is also a rail freight customer of PNRRA's and the DL's, made the 

motion to extend the current Operating Agreement for another five years. 

43. Chairman Brojack testified on June 24, 2014, that despite being a member of the 

Board for years, he has never read the entire current Operating Agreement. 

44. Discovery has revealed that although Malski claims to have made the PNRRA 

Board aware ofRBM&N's letter which was in fact emailed to each board member prior to the 

November 19, 2013 Board meeting, prior PNRRA Board Chairman Robert Hay testified that he 

could not remember any discussion about the RBM&N letter at the November 19, 2013 Board 

meeting, and current Chairman Brojack testified that he did not recall seeing RBM&N's letter 

prior to his deposition on June 24, 2014. 
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45. Discovery has revealed that in renewing or extending the current Operating 

Agreement, PNRRA did not negotiate with DL any new conditions or increased revenue for 

PNRRA. 

46. Subsequent to the meeting of November 19, 2013, RBMN, through its counsel, 

wrote to PNRRA and indicated that RBMN could offer a significant increase in fees paid to 

PNRRA if given an opportunity to bid or submit a proposal for the Operating Agreement. 

47. PNRRA did not agree to accept a bid or proposal from RBM&N, and this 

litigation ensured. 

48. Discovery has revealed that the PNRRA Board now has a "litigation committee" 

composed of Malski, Hay and Chairman Bro jack, which Chairman Brojack was unaware of as of 

the date of his deposition. 

49. PNRRA is a municipal authority subject to the statutory requirements of the 

MAA. 

50. The purpose and intent of the Pennsylvania Legislature in enacting the MAA is to 

benefit the people of the Commonwealth by, among other things, increasing their commerce, 

health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. § 

5607(b)(2), (3). 

51. One of the powers granted to the Authority in the MMA is the power to enter into 

contracts. 53 Pa. C.S. § 5607(d)(13), (14). 

52. Competitive bidding invites competition and assures that contracts will be 

awarded free from any possible personal interests, bias or fraud and that the taxpayers receive the 

work for the best possible price. 
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53. PNRRA's Operating Agreement is a contract subjectto the requirements of53 Pa. 

C.S. § 5614, in that it is a contract for work, including for the maintenance of those lines in an 

FRA Class I and Class II condition; for the maintenance of PNRRA's structures and related 

facilities and equipment located on the rail lines; for the repair or replacement of same; for the 

provision of working capital as well as a escrowed reserve; for the removal, replacement or 

improvementof the track and structures on the railroad lines; for security along the rail lines; for 

marketing and sales work; for the provision of hirail inspection services; and any other work 

provided for in the Operating Agreement. Operating Agreement, Ex. A. 

54. Because PNRRA's Operating Agreement is subject to the competitive bidding 

requirements of the MAA, it is also a contract subject to the sealed competitive bidding 

procedures of 62 Pa. C.S. §§ 3901 et seq. 

55. Discovery has revealed that under the terms of the Operating Agreement, DL is 

required to expend 25% of its annual rail freight operating revenues on a rolling 3 year average 

on construction, reconstruction, repair and maintenance work as part of its negotiated contractual 

requirements to PNRRA. Operating Agreement, Ex. A at § 8. 

56. According to PNRRA's 2012 Annual Report, the DL paid $386,869 to PNRRA, 

or 10% of its annual revenue of $3,868,690, under the terms of the Operating Agreement. 

57. Based on these figures, it is believed and therefore averred that the DL expended 

approximately $967, 173 on construction, reconstruction, repair and maintenance work for 

PNRRA in 2012. 

58. During his deposition, Board member and former Chairman Hay admitted that the 

DL expends more than $18,500 on rail ties, ballast, raise, line surfacing and track each year, and 
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that the maintenance work perfonned by DL for PNRRA is an essential part of the Operating 

Agreement. 

59. During discovery, Hay admitted that the Operating Agreement contains a 

requirement for DL to install a minimum of3,000 ties per year and 1,500 track feet ofrail Jine as 

well as stone ballast and raise. 

60. During discovery, Malski admitted that the Operating Agreement provides that 

when the DL repairs or replaces rail, ties or other items of track structure or signaling equipment, 

the new property shall become the property of PNRRA. 

61. Discovery has revealed that PNRRA applies for and receives state grant funding 

for the same or similar types of work that are required of the DL under the Operating Agreement. 

62. During his deposition, Board member and former Chairman Hay testified that 

PNRRA received $114,995 for a Section 130 Federal Highway Rail Safety Grant for the 

pt.lrchase and installation of new crossing lights, flashers, gates and bells at the 7th A venue grade 

crossing in Carbondale, Pennsylvania, and that PNRRA awarded the contract to Diamond Back 

Signal, LLC which was the lowest bidder on the project. 

63. It is believed and therefore averred that the DL performs similar work for PNRRA 

as part of the Operating Agreement. 

64. During his deposition, Hay testified that PNRRA received $298,000 for a 

PennDOT rail Freight Assistance grant for the installation of new ties and rails on its Pocono 

mainline rail line, and that state grant was placed out to competitive bidding by PNRRA. 

65. At his deposition, Hay admitted that this grant was for the same type of work 

being performed by the DL.for PNRRA under the Operating Agreement. 
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66. · During discovery, Board member Hay admitted that the Operating Agreement 

contains a requirement for the DL to construct a public unloading facility as part of their 

contractual requirements to PNRRA. 

67. Discovery has revealed that PNRRA places all of the work to be funded by the 

state grants out to competitive bidding, as required by the MAA. 

68. Because PNRRA's Operating Agreement contains work including construction, 

reconstruction, repair, and other work in excess of $18,500, it should have been subject to 

competitive bidding pursuant to 53 Pa. C.S. § 5614(a), which provides: 

§ 5614. Competition in award of contracts. 

(a) Services. 

(l) Except as set forth in paragraph (2), all construction, 
reconstruction, repair or work of any nature made by an authority 
if the entire cost. value or amount, including labor and materials, 
exceeds a base amount of$ 18,500, subject to adjustment under 
subsection ( c. l ), shal1 be done only under contract to be entered 
into by the authority with the lowest responsible bidder upon proper 
terms after public notice asking for competitive bids as provided in 
this section. 

(2) Paragraph (1) does not apply to construction, 
reconstruction, repair or work done by employees of the authority 
or by labor supplied under agreement with a Federal or State agency 
with supplies and materials purchased as provided in this section. 

53 Pa. C.S. § 5614(a) (2013). 

69. To the extent that PNRRA seeks to avoid competitive bidding by asserting that 

the Operating Agreement is some sort of "special services" contract, itis noted that there is 

nothing unusual, peculiar, or special about providing rail freight contractor services over 

properties owned by a different entity. 
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70. As opposed to being a "special services" contract, these agreements/contracts are 

common. For example, numerous other freight railroads provide services for entities similar to 

PNRRA, such as North Shore Railroad over SEDA-COG, C&S and RBM&N Railroads over 

Carbon County, and the DL over PNRRA. 

COUNT 1 - DECLARATORY ACTION - VIOLATION OF MAA § 5607f1!)(2) -
PROHIBITING DIRECT COMPETmON WITH PRIVATE ENTERPRISE 

length. 

71. The averments of paragraphs 1 through 70 are incorporated herein as if sef forth at 

72. The Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq., provides in part: 

Courts of record, within their respective jurisdictions, 
shall have power to declare rights, status, and other legal 
relations whether or not further relief is or could be claimed. 
No action or proceeding shall be open to objection on the 
ground that a declaratory judgment or decree is prayed for. 
The declaration may be either affinnative or negative in fonn 
and effect, .and such declarations shall have the force and effect 
of a finaljudgment or .decree. · 

42 Pa. C.S. § 7532. 

73. It also provides: 

Any person interested under adeed, will; writtenconfract, 
or otherwritings constituting a contract, or whose rights, status, 
or other legal relations are affected by a statute, municipal 
ordinance, contract, or fral1chise, rriay have deterrriil1edany . 
question of construction dr validity arising under the instrument, 
statute, ordinance, contract, or franchise, and obtain a declaration 
Of rights, status, or other legal relations thereunder. 

42 Pa. C.S. § 7533. 
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74. PNRRA is a municipal authority subject to the provisions of the MA.A and 62 Pa. C.S. 

§§ 3901 et seq. 

75. PNRRA's powers are set forth under the MAA, including the specific powers set forth in 

section 5607( d), and the exercise of those powers are limited by the limitation provisions of section 

5607(b). Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 AJd 697 

(Pa. Cmwlth. 2011); 

76. The MAA prohibits PNRRA from unnecessarily burdening or interfering with 

existing business by the establishment of enterprises which in whole or part duplicate or compete 

with existing enterprises serving substantially the same purpose. 53 Pa. C.S. § 5607(b)(2); 

Dominion Products and Services v. Pittsburgh Water andSewer Authority, 44 A.3d 697 (Pa. 

Cmwlth. 2011 ). 

77. PNRRA was established and is engaging in an enterprise that provides freight rail 

service in direct competition with privately owned rail freight operators such as the RBM&N, 

and to the exclusion of same, which PNRRA admitted during discovery. 

78. PNRRA directly competes with RBM&N for state grant funding which PNRRA 

uses to enhance PNRRA's freight rail service in direct competition with other privately owned 

rail freight operators such as the RBM&N. 

79. PNRRA directly competes withRBM&N through the DL's receipt of state grants, 

which the DL uses to construct, reconstruct, repair and/or maintain PNRRA's assets. 

80. Neither the MAA nor any other statute authorizes or requires PNRRA to provide 

freight rail service or receive state grants which directly competes with privately owned fright 

rail businesses. 
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SL The Operating Agreement vio.iate.s the MAA's express prohibition against 

interference and competition with existing business and otherwise exceeds the authority of 

PNRRA under the MAA, and is therefore void. Dominion Products and Services v. Pittsburgh 

. . 

Water and Sewer Authority, 44 A.3d 697(Pa. Cmwlth. 2011). 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court declare that Defendants Pennsylvania Northeast Regional Railroad 

Authority and its Board are in violation ofMAA § 5607(b)(2), and must refrain from direct 

competition with private enterprise, either through divestiture of its rail freight business, and/or 

sale of the rights to freight traffic on its lines, declare PNRRA's Operating Agreement with the 

DL void, and grant any other relief that this Court deems just and proper. 

COUNT II-DECLARATORY ACTION -FAILURE TO BID 

82. The averments of paragraphs I through 80 are incorporated herein as if set forth at 

length. 

83. This Count is asserted in the alternative to the relief sought in Count I. 

84. The Operating Agreement contains provisions for construction, reconstruction; 

repair and other work in excess of $18,500.00, for the same or similar work that PNRRA places 

out to competitive bidding when state grant funding is being utilized by PNRRA. 

85. The Operating Agreement therefore must be subjected to a public competitive 

bidding process pursuant to 53 Pa. C.S. § 5614(a), which process is subject to the requirements 

of 62 Pa. C.S. §§ 3901 et seq. 
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86. . Any contract entered into by PNRRA for the operation of its rail lines without 

having been subjected to a public competitive bidding process pursuant to these statutory 

provisions must be declared by this Court to be null and void. 

87. PNRRA should be directed by this Court to submit all future operating 

agreements for freight rail service and any extensions thereto to competitive bidding. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court grant relief to Plaintiff and declare that Defendants Pennsylvania 

Northeast Regional Railroad Authority and its Board must follow the public notice and 

competitive bidding requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for 

contracts for the operation of its rail lines, and that any operating agreements entered into by 

PNRRA and its Board without having been subjected to the competitive bidding requirements of 

53 Pa.C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. are deemed null and void, and award any 

other relief that this Court deems just and proper. 
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VERIFICATION 

The language of the foregoing document is that of cotinsel and not necessarily my 

own; however, I have read the foregoing document and to tb.e extent it is based upon 

information I have given to counsel, it is true and correct to the best of my kn:owledge, 

information and belief; to the extent that the content of the foregoing document is that of 

counsel, I have relied pon counsel in making this verification. 

i Ullderstancfthat false statements herein are made subject to 'the penalties of 18 

Pa.C.S.A Section 4904, rel.ati!lg to unsworn falsification to authorities. 

WA YNF. P-"MICHEL 
President of Reading, Ulue Mountain 
& Northern Railroad Company 



EXHIBIT "A" 



OPERATJNG AGREEMENT 

THIS AO.RBFMENT made thla 27th day of August 20 J 0 by llJld between the 
Pemisylvania Northeast Rllgional Railroad Authority, hcteinaf\a referred to as PN.RRA 
and "tho" Dcla'W!lm-Lacbwanna Railroad Co., Inc., bcrctnafter rcfemid to u DL; 

WITNBSSETH 

WHEREAS. tM PNRRA...owm a Uno of railroad blown as the Scranton to Carbondale 
Line, alca Cllbondalc Mainline bctwom M.P. 196.8 anclM.P: 174.59 which was 
purchued fl'.Om the Dclawmo and Hudson Railway C«poration in t 985; and 

WHBRBAS. the PNRR.A owns a lino of railroad known as tho Scranton to Slatcfotd Linc, 
aka Pocono Mainllno betVr'Om M.P. 134 and M.P. 74Gd1bo Brady Lead Track which 
wu purchaacd from the Chy of Scranton. Stciamtown Foundation and Conrail in 1991; 
and 

WHEREAS, the PNRRA owns a lino of railroad known as tho Laurel Linc MaiDllne 
between M.P. 0 and M.P. 4.81, including-the MJnooka Indultrial Track which was 
pmdmscd in 1999; and 

WHEREAS, the PNRRA has soJcoted the propollll of DL to operate and provide rail 
. freight service on theso lines of railroad for 1hc benefit of ahippo;ra and communities. 

NOW, THEREFORE, the parties intcndlng tO be legally bound agree as follows: 

AGRBBMBNT 

1. Ule ef the Linea pt Railroad. 

PNRRA hereby agrees to provide DL acccsa to and use of the liDc:s of railroad which 
ahall lncludo, but not be llmltcd to propcrt)' of every kind and dcscription, l'Cll, 
pononal ad mixed, including the right-of-way, roadbed, tmcks, track mattriala. 
signals and other facilities. .and appurtenances located in the Counties oflAcbwanna, 
Wayne, Northampton and Monroe in tho Commonwealth of Pcnmylvania u is more 
l\JUy described 1n· Appendix A. DL shall llayo the rlgbt to WIO tho lines of taOroad for 
c:xcJusive iailrOad freight service and to mablfsh. opcndc and ma1ntain fteight rail 
service thereon during the term of this Agreement, or any extension. or renewal 
thereof: subject to the tenn! and oondfdons harcinafter contafnod. This Agreement 
shall not be construed as conveying any ownership interest to DL. Tho PNRRA 
hereby dcslgnatca tho DI. to pcdonn iill passenger services with tho ex"P(iDn of 
conumrtcr and intercity passenger services on tho linm oftailroed owned by PNRRA 
and PNRRA ~ the right to awllld and contraot for com.muter and lnterciiy 
~gcr services on the lines of ndlroad owned by PNRRA with other parties. The 
PNRRA mserves the right to grant and contract with Norfolk Southern (NS) for 



nonexclusive overhead traokagc rights on IUld over 1he Pocono Malnfu>e with NS and 
DL will pay PNRRA 5% my and all such overhead trackage rights revenue. 

2. I!m· 

Tho tcnn of'thla Operating Agreement shall be five (S) yem 1iom tho offcCtfvc date 
bcreoflilllcss tmninatcd prior thcroto in accordanoc with the provisions of this 
Apornent, 

Provided that; 

DL shall not be in default of any of ita material obligations 
hereunder; 
PNRRA shall continue to own the lines of railroad; 

(i) 

fu) 
fill) DL shall have the right. after giving writtea notice to PNRllA at 

least 180 days prior to die axplratlon date oftbo initial tenn or my 
renewal term ~f, to iemdnate this Asrccment or, to request a 
rc:newal trml o!tbls ~ 

(iv) PNRRA will have the option to extend tho emtiDg contract for 
anotht% five (5) year tonn upon ninety (90) days writtm-notico to 
DL prior to" August 27, 2015. 

3. Opmdii! Fea yd Otbtt flmngt1. 

(A) Commencing on DL's operation and continuing through the term of this 
apicmcnt, unless :n::negodatcd pursuant to 1hc terms of Stotion 1 S of tlUi 
Agreement, DL will pay PNRRA ten (l 0 %) percent of all DL rail freight 
openltlng revenues on oars originating and terminating on :fbnm:r Lackawarina 
Co1111ty RJU1road Authority owned lines and ten (l0%)ofall DL rail hight 
operating revenues or $8,000.00 per momh. whlchoVor Is gcater on cars 
originetina and tennjnating on fomicr Momoo County Railroad A\ltlwrlty 
owned lines on a monthly basil for the use of the 1inc8 of railroad. DL will 
. place S% of all passenger revenues into a track ftind each year to be used for 
inaiutcrumco of tho railroad right of way and structures on 1hc line& ofndlroad 
owned by PNRRA. Rail .hight operating revenue ahall include but not be 
UmUcd to Horimn, CP, NS .witching settlemcuta. weighing. flagging and 
atoraao aGd 5% of all oveiiicad freight traffic revenuee handled o~ lines of 
railroad owricd by PNRR.A. DL will ·pl)' PNRRA one time $125,000.00 caah 
towards the nvrtohing share of PNRRA'a purchase of1he NS traclcago from 
Analomink to Slatt:ford, PA por the followJng payment IChcdulo: $25,000.00 
due by August 15, 2009; $5,000 pcl' month in September 2009 - .July 2010: and 
$4S,000 on Auaust U, 2010. PNRRA and DL will conl:inuc to contn"bute to 
the local matching s'hare on grants on a 50%/50% basis of a mutually agreed to 
grant amoant. DL also will pay PNRRA 5% on any fuel lurobarge paymc:nta 
~ivcd by DL during the tenn of this agreement DL will pay 20% of all 
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invcatm.c:nt tax. credit payments received by DL to PNRRA. DL will pay 
PNRRA 5% nn grain train power agi:ecme:nts. 

(B) DL shall a.tao pay and dischatgc, on or before the last day on which payment 
may be made without penalty or intorm. any 1ax, auessnient. charge for public 
utilities, excise, llcetiilC and permit fees, and ·other govommcntal l!npositiom 
and chargce which shall or may during tho tmn hereof' be clwged, laid. 
aaseacd, impolied, bec.omo dUc llDd payable, bOcomo a lien upon, or.arising in 
conncc:don with the U!C or opcratlon of the linos of railroad for fteight scmcc. 
DL aball hive the right to ccmteit any aucb taxes or other charges by 
approJttiate legal procCcdtnp, coriductod It .lta own cxpcosc. providing the DL 
lha1l fimUah to PNRRA a smcty bond or other sOcUrity ·satisfiwtory to cover the 
amount of the contested item or items, with interest and penl1t)' for the period 
which such proceedings ml.)' be cxpcctcd to.tab. 

(C) DL shall also pay, on or before tho last day on whioh payment may be made 
without penalty or interest, all trackqe rlghta fees or payments, all interchange 
agrecmont fees or paymcnt.s. all track. lease foes or peym•. and any and all 
o1bcr fcca or payments arlsina ffum or In cmmeotlon with the common eerier 
obllptiom ofprovidinafu:ight service on tho lines of the railroad. 

4. CondJdol!! otRellrggd Premlaet. 

DL has iDspcctcd the lines of railroad and acceptl tho same .. as is, where ia". PNRRA 
makes no reprcseotatlon or wamnty ils to the physlcal c:onditlon o! the lines of 
railroad or the condition of legiJ title (othc::r than for railroad pmposcs). DL shall 
maJntein IUld return the Jines of railroad to thci PNRRA in no less than FRA Class I 
condidon on the Scranton to Carbondale line of railroad llDd on the Brady lad T.raolt 
and no lesa than FRA Clua n condition OD the Laurel Unc and the PQCOno Mainline. 

5. Pr!!yildon of A,dd!ttonat EQnJpmedt and F!clllttet. 

DL shall be responsible for providing all eq\dpmcmt and facilities required for 
operation of the lines. of railroad and not part of the premises provided hereunder. 
Such equipment and filcWtios shall include. .but shall not be Umltcd to, locomotives, 
rolling stoak, malntonam:e oq\llpment. otlioo IJ>llCOt a public unloading tacllity and 
aucb other facilities and equipment as arc lequircd to provide rail freight service ovcir 
the liDcs of railroad as oootcm.plated by this Agreement Both pertiCI ~ that a 
public unloading facillty .is necessmy for operation of freight service OJ\ the lines of 
railroad. DL qices to cii.use such a faclllty to be~ at its own expcnae and 
to amortize tho cost thereof over the contract period. 

6. J)L ObJlgatloDt. 

DL agrees 'that It will at all timc:I during the continoaooe of this Agreement: 
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(A) Pay aU charges heteln requested to ho peid by the PNRRA under Paragraph 3 at 
such time as the same are due and payable including. but not limlted to, the rail 
hight operating rcvcnuc payment which will be due on tbe 15111 of each month 
tbrthe ptoCceding month'• rev~uc; 

(B) Oporate &eight sorvico in accordance with all federal, state, and local 
roquiremcnts and aball be respanatblc for obtaming all governmental approvals, 
autboriz.atiom. ftanchisea, liccJlses and permits as may be~ to the 
n:nderlng of such service; 

(C) Observe 8Dd comply with any and all requhcments uf the ocmstltutcd public 
amthoritica and with Jll federal. state and locaJ stalutca. ~ ~gulatiODI 
and atlmdardi applicable to DL or its use of the lines of railroad; 

(D) Mabrta1u and opcnite at it& '7Wll 01tpcnso the lines of railroad; Including any 
atructurm or related facilities located thereon in good opaatlng condition md 
n:ptr in a manner consistent with sound, acccptod eng1DccrlD1 pdnclplea and 
maintain the ·track. to FRA Class I Standards on tho Sc.nnton to Ccboodalo line 
of nllroad and tho Brady Lead Track and to FRA Class IJ Standardl on the 
Laurol Linc and Pocono Matnlinc~ 

(B) Repair or roplace at its own expense. any rail. tics and othei- items of tl'ack 
structures or af gnallng equipment as may bo DOCCSlllll')' to keep the Hnca of 
nil.road in good operating oondftion. In the event of any such replacement at the 
expense ofDL the new property shall become tho property of the PNRRA; 

(F) ~ freight service on the linca of railroad at such lcvelB, and at sucll 
ftoquenoy to bCl acceptable to PNRRA and the shippers and receivers of rail 
freight now or tO be located on the lines of railroad; · 

(0) Pully indemnify, defend and hold hmm.less PNRRA, its officers, igcnta, 
entplO)'CCS, ~rs and aaign1, froID and against ell olaima, suits. actions or 
judpftmts, based upon Of ariafns out of damage, injuries or death 1o pel'80D1 Ot 

property caused by the negli~cc of OL or its agents. employees, guests. 
illvl1rics, coritracton, suppliers of matmiala, or furnishers of services in the use 
and occupancy of the property and ·lines of railroad or CP Rail or Norfolk 

. Southcm~ by tM DL; 

(H) Bo liable, defend and indemnify the PNRRA for eny damages, hann or btjury to 
lho lines of railroad or CP Rall or Norfolk Southern property caused by the 
ncsllscnce of the DL, its agents or employcca; 

(I) Maintain a policy or policies of liability ~cc to jnsure itself against liability 
for iJ\jury or damage to pcrsotis or property, which policies will be in the 
minimum amounts set forth below: 
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(i) C«unprebensive Oe:neral Uability 

(ii) Federal Fmploycr's Uability Act 

(iii) Carso Legal Liability 

(v) Automobile Uabllity 

(vi)Cotnprcbcosive P1W11ger General 
UabiJity 

Fc>r all claims $10,000,000 
pet Oocurrcoce. $50,000.00 
dcductl"blc; 

. Covered by blanket policy noted in 
(1); 

Covered by blanket polity noted ln 
(i); . . 

Covcrod by blanJcct policy noted ln 
(i); 

Cova'Cd by blanket policy noted in 
(i); 

For all clalms $25,000,00D.OO 
pc:r occumnce on any md att NPS 
. Triins operated by NPS over.DX.. . 
W"rth p-emium to be paid by NPS; 
otherwiao $10,000,000.00 
per OCCUJJence for other paucnger 
servic.es operated by DL; 

.(J) CauR PNRRA to be lllmcd as an additional named insured under each such policy and 
furnish PNRRA with appropriate certiflcatoa or such insunmcc which shall spcoifically 
state that tho fnsuranoe company abail fumiah to·PNRRA at least thirty (30 daya notice 
of any lapse or mat=ria1 change in such fnsurlncc; 

(IC) Peacefully deliver up and IUI'l'Olldcr possos.'don of the I• of ridlroad to PNRRA at tBe 
c:xpinalon of other tennlna1lon of this Agreement; 

(L) Provide wicncwnbcrcdrutnimwn working capl1aI of fifty thoUS8Dd ($50,000.00) 
doll en; 

(M) Provide and maintain in escrow a resorvc fifty tbouscd ($50,000.00) dollats at all 
tiinea m addition to the miuimlDll working cspllal requirements of this section for 1ho 
purpoac of payment of Uablllty clahm not otherwise eovm:d by insuranco. The 
esarow may .be :ttiduccd upon written approval by PNAA.A. Any withdrawal :from 
escrow by DL for payment of e1alms shall be matched by an equal deposit by DL 
within 1hirty (30) days thereafter; 
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(N) DL &ball be permitted only by written PNRRA approval, with aooh approval not to be 
WU'ClaSOnllbly withheld, to remove, replace, or relay clements of the trac.k or structures 
on lhc llnea of railroad in tho interest of cost and/or opcratillg cfficl~cy •. Provfded 1hat 
• co:ndnoous mid uacfid, rail transportation facility ii maintained a rclaUXi io Part E of 
thil Section. Improvemcnta made by DL to thcnck, right of way, ~turea or 
rct.tcd t.cllities shall become the property of the PNRRA~ 

(0) DL shall allow officcra of PNRRA the opportunity to inspect any portion of the linc8 
ofnllroad including permission to ride any and all trains operated by DL, and DL will 
provide hirail fnapcction acmocs to the PNR,RA upon three days notice to DL; 

. . 

(P) DL will perform m.arbting and aalo.s programs for tho llMs of railroad in order to 
lnercuc the number of carloads por year on tho Ones of railroad and the DL will 
em.ploy a mmkctinglulc1 employee. to bo solocted in Ooosultadon Wi1b PNRRA. 1o 
per.ft:>nn marketing and sales activities on lines of railroad owned by PNRRA in order 
to i1K"JCa80 carloads and oncourage coonomlc and industrial development on IJnes of 
nd.lroad owned by PNRRA; 

(Q) DL will provide ICCUrlty on the lcacd premilcl. If, and wbcra outside contract 
security is deemed to be necessary PNRRA will split the costi as.;oclatod with 
same with the DL on a 50%150% buia of mutuaUy agrcad to COltll. Security 
narnod in this p.-agraph will only be on property leased by tho DL .. 

(R) On the 21'* chiy of August of each year this a~cnt is in effect, DL shall pnmdc 
PNRRA with the following information: (l) a complete Hst of the omncs end~ 
of all employees of DI.., (2) ll complete list of the names and addresses of all oftlcars 
and directors of DL, and (3) a oomplcte lf!lt of the name.1 and llddreucs of all 
stockholders in DL and the total number of abarea owned by each stoclcbolder. 

(S) DL bcroby covmams and aatees to provide one hundred twenty (120) days written 
notice of any propoacd change in stock ownership whloh would changt control of the 
DL. Upon niccipt of such notice to PNRRA, PNRRA shall hll\le the right to tctmJnatc 
the operating contra« with DL upon d!lrty (30) days written notice to DL. 

7. RutrlaJ9M. 

OL further agrtes that it will not: 

(A) Occupy the lines of railroad in any way or for any p'lllpOSe unrelated to the 
operation of the llnos of railroad; 

(B) Assign. mortgage, pledge or encumber the lines of rallroadi or any part thereof or 
llBlign fts obligation under this Agreement witho\Jt prior writtai consent of 
PNRRA; or 
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(C) Handle baiardous, toxi~ er noxious commodities without requisite .ins1.Um1CC and 
written approval of the PNRRA which wm not be reasonably wi1hhcld 

8. Relltlogahlo betweep DL •ncl PNRRA· 

The DL and PNRRA shall me.ct at least monthly to ro\'icw and discuss revenue, costs, 
opcmions. marketing. maintenance md service concerns. DL shall inform the 
PN.R.RA and afti:cied shippcn of any imJor action or cvcm related to the lines of 
railroad which oiay afl'cct rail ftcight lc:tvlco to tho8e llhippen as IOOll M auch action 
or cvaot is known to DL. The l'NRRA will Inform OL of any problems or CODCCIPlB 
related to 1ha rail freight service. DL ia a privato ooiporatlcm. and ia In indcpeodcnt 
contractor and is not an egant of the PNRRA. Whcmover a wrib approval is 
rcqubcd by DL fi'oni PNRRA, tbc aignaQlnfof tho BOad CludnDan and President will 
suftir.c. IO valid8.te such written approval .. The PNRRA will cxmduot an annual 
pcrfomianca audit of nwkctiD& o~ m.ainteMnCC i,md oihcr funcdons 
pcrlbnncd by the DL. Thie tnafntd.ilDCo pfi!6rinanc::c ofDL will In part be~ 
by twfi1lmcnt of amma1 mainteomco oxpcndituta in tho minim1im of t"Neoty-fivc 
(25%) percent of rail ftcight ~ revmmes on a rolling 3 year·~ itarting 
with calendar year 2010 with a minimum of3,000 tics JnstaJlcd pez'· year, 1hc addition 
of ltono ballaSt and raise, line and ufaclng of at least 1S :mllos of milroad per year 
and the installation of a minimum of 1,500 trade feet of new or good quality relay rail 
per year on the lines of railroad. 

9. 'Rgat1 from Non.:Queratlnc Pnipertis. 

PNRRA shall .rcoeive iiny and all rents arising from any leases ofno!H>pcrating 
propcntios presently outstandtng or to bo negotiated on any portion of tho linCI of 
railroad lll'ld any renewal• thereo~ including. but not limited to, rcnta, li~ fees, 
and otburevcnucs paid by any party occupying a portion of the Jines of railroad 
indndiog bui not limited to mita1 sand fees for pipe and wire croasings, utility 
eroas1nga and occupations, signboards, platform locations. driveways, storage 
facilities, side tracks, parlcing Iota, water rigbb, land rcms, building rmrta and Wl1m" 
tBDk rents. among Other things. PNRRA shall collect such monies as they become: 
due. PNRRA will determine which properties arc classified as non-opmtfng. 

1 O. bbJlc· Cro11fna. 

During the tmm of this Agrccm~ or any n:ncwal thcrco( DL shall assume and be 
rcsponaiblc for any obligation flowing to PNRR.A as a result of obliptions fonncrly 
wiped to D&H or ComaU or any other predeoeasor railroad. or which may be 
imposed under the provislom ofPcnnsylvan1a Public UtWty laws and any orocn 
iauod thereunder with respect to croasfup of the lines of railroad by public 
highways, bridges or utilities. 
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11. Coilde!Qnation oftheLJpa ofRlllrMd. 

If the lines of railroad, or any portion thcn:o( arc condemned or taken by any 
competent authority for public use, 1be award for payment of damages resulting 
tberefi'om, or any ammmt paid in a:tdemcnt thereof; shall be peJd to and retained by 
PNRRA, cxOcpt as ~provided. If the entire lines of railrcMad arc 1abn or 
such sulmantfal part tbczwf 111 shall materially hupair or fnterfero with DL 1i prop'et 
use mid cqjoyment thereof, this Agrocmc::nt lhall automatically tcnnillalc u of tho 
date of tho taking. If oJlly such portion of the lines of railroad is talcOn as shall not 
materially Impair or interfere with the DL'1 proper use and eajoymcot thcrcof, 1hia 
Agreement ihall continue in Ml forco and effect, and all jxocccda of~ 
condtmnltion award or payment shall t1J'it be u.'IOd by PNRRA as may be icquirod for 
the restoration of the Uues of railroad in such IJWlnef as will enable the contfoufng 
operation 1hcrcofby the DL as hercinabove pro\'idcd. 

12J)efabft. 

If during the term of this Agrecmeait there shall occur any of the following oventa 
("Evc:l\ts ofDefirult"): 

(A) DL shall fail to pay any pll)'Dlants or fees provld~ for in this Agreement at ncb· 
times as they arc due and payable; 

(B) DL shall fall to perform. any ofita other obligations hereunder, and llbaJJ not cure 
such dotimlt within thirty (30) day• after written notice thereof shall have been 
given to DL by PNRRA or if inich dcftmlt cannot be curod within such J>Qiod, 
shall not commence to oure within such pcdod and thoreafter diligently proceed 
to C()Dlplctc the same; 1 

(C) DL makes an assignment for tho benefit of the creditors or files a voluatary 
petition under any bankruptcy or imolVency Jaw or is 8(ijudicatcd u bankrupt or 
Insolvent in voluntary or hrvohmtary prooeedlnp or seeks ieorganization or 
receivership, or similar relief, or 

(D) A proceeding against DL seeking n:organi7.8tion or z:cceivmhip or similar relief 
· la not dismissed or vacated or stayed on appeal within sixty (60) days; 

(B) DL fails to niafntain or operate ~ lines of railroad· in accordance with the terms 
of thla Agreement or fails to conduct itJ operation In a manner consistent with 
gmcrally accepted railroad safety practices; 

(F) Any conduct of its operations in such a manner 90 as to commit lntc:otional waste 
of tho lines of railroad; 

(0) Fails to discharge any claims or li~ for materia1a and services for with DL 
bccOmes obliptcd while providing freight rail 1nwportation service under this 
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Agreement. then and at wiy time thereafter while such Bvcot of Ddault is 
cootinuina and 1w not been cured by OL within thirty (30) days after 
notification by the PNRRA of sm:b event, ·£bG PNRRA may in addition to its 
other rotncdles at law or . equity or u provided for in th1a Agreement, by notice to 
DL spcoifying the Bveot of Default, tmnhmtc tbfs Agreement. 

All rcmedfoa given to PNRRA by this Agreement and all rights and remedies 
given to it by law or equity shall bo cumulative and conourrcut. No 1«mination 
of tbla Apeemcnt or recovery of the Unoa of railroad aball deprive PNRRA or 
any of Its remedies or actions against DL for tent dnd ail odmr IUIDI due at the 
time of termination of this Asrcement. nor shall anr action for opeudlng fees, 
me.ch of oovctwrt or resort to any otbc: mnedl.ca for riocovcey of operating fees 
bo deemed or construod a waiver of tho right o obtain possession oftbc lines of 
railroad. 

13. FaQpre or ewe Default: 

If DL shall fall to perform any of its obligatkms hereunder and shall fail to cure any 
default upon the giving of written notice IDd upon the time period specified In thia 
Agrccmom or if DL aball not commence to comply Within such period lild thereafter 
complete with duo diligence.· PNRRA ahal1 blve the right. but not the obligation and 
in addition to all othc% Rmedica it may have~. upon twenty-four hours 
written notice to DL to :undertake the performance of such obligations and obtain 
rchnbursemcnt from DL tbmof. 

14. lJnanclal Settlemept on Iell!lfpatfq and Iermfy#og Coag. 

In any case of termination. each party shall bear its own expeosea of termination. 

IS. Rengotlatt91t 

Bither party shall have the right to RlqUeM rcncaotiation of thls Agreement upon 
ninety (90) days' written notice to. the other party. When notice of such request is 
served upon the other party, it shall speclfy the chanacs requested. Upon fidJurc to 
reach agreement, either party may icqucat arbitration pwauant to Section 22 or 
temllnate the Agreement. During 1111y pcdod of ncaodation. all existing tams shall 
mnatn Jn furco. Any changes qrcc:d upon wD1 bo n:troaetive to niPcty (90) days 
from the date ofthia Notice for Renegotiation. 

16. Wdter. 

Any waiver by ~party under ihb. Agrocmem ofany brCach by the other party 
ahall not effect similar rights subsequently arising nor opendc as a walvcr of 
subsequent breachea of the same or similar kinda nor as a waiver of the clause or 
coodition under which Sllid right arose or said breach oocurrCd. 
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17.~ 

Notice provided for herein shall be iiuft'ioient if BCDt by certified mail. postage 
prepaid, as follows: 

To the PNRRA at: 
Pemi.sylvania Northeast Regional Railroad Authority 
280 Cliff Stroet 
8craDton. PA 18S03 
ATIN: Presidcot 

Totbe DLat: 
"fho• DelaW11X1>-Lackawanna Rnilroad Co., Inc. 
280 CJlff Street 
ScnmtOn, PA 18503 
A TIN: General Superintendent 

And 

Oenesiec Valley Transportation Company, Inc. 
l Mill Street. Suite 101 
Batavia, NY 14020-3 I 4 l 
A TI'N: President 

or such other address as either party may, from dmo to time designate to the other Jn 
writing. 

I 8. Rmilatorv Agency, 

(A) This Agreettumt is aobjcct to tho orders, rules mid regulations of appropriate 
mgu1atory authorities having jurisdiction over DL. 

(B) If any portion of this Agreement is detmnlncd to.be unduly burdensome by such 
authority, the parties shall make such modifications !IS mq be occcssary or 
reasonable. 

19. Aseu toBmipll. 

(A) DL agm::s to maintain aud make available to PNRRA mombly carload IUld 
inte:iohange recorda and reports and such other rccotda and reports ncocssary to 
permit PNR.RA to !Wly vc:rlfy staicmcntl of' traffic, menuc, md cxpCnditwu! 
fumlshod by DL on a monthly basis. 

(B) PNRRA shall have full access to these rcconls and reports during normal 
business hours upon 48' hours written notice. duly given to DL. 
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(C) DL will deliver to PNRRA a certified public audit ofiu fin.ani;ial ~rts to be 
pedormed by & certified !n1blfo l\ldlting fltm no later than June 3oai for the 
pn:ccding year ending Dcmnbcr 31. DL will al5o deliver to l>NRRA quiirterly 
non eertifled finanofal statements. ·· All n:cords, reporta Cid summariCs shall be 
held in confidence by PNRRA and shall not be dfaclOsed to any other party to 
extent allowed by law. 

20. rom Maleute· 

Neither party hereto shall bo held responsible or liable, either directly or indirectly, or 
bo deemed in default or brcacli ofthls Aarccment for any loss,~. injury, delay. 

· failure, or inability to meet all or any portion of its oomml1mcnts hereunder CISWICd by 
or arising from any cause which is unavoidable or beyond Its reasonable cC>ntrol. 
lncluding without lhnitation. wv, hostilities, lnvuion, insurrection, riot, the order of 
any compete.at civil or military government. explosion. fire,· stdkea. lockouta, AAR 
aervke onkm, actions of' other carriers which materially effect DL'• openltfona, labor 
dlapute:s, perils of water including tloOda. ice, breakdowns, Acta ofOod including 
storma or other adverse weather conditie>M, dcnllmcmta, wrccb or Other causes of a 
.similar or dissimilar nature which wholly or partially prevent the Partios or either of 
them from carrying out the terms of this Agrcemont; provided that the Party 
cxpcrionaing such force maj!SUl'C or partial forco JW\f curo promptly gives to 1bc other 
Party written notice that the disabling eft'cet of such force majeurc Bhall be climlnatM 
aa IOOll u and to the aXtcnd n:asonably pOasible and that each Party shall have the 
right to detmnino and 31rttle any strike, lockout end labor dispute in wblob that Part)' 
may be involved in its aole discretion. In the event that one Party's performancC is 
auspendod in whole or in part by force majeure, the other Patty's obligation to 
pcrfotm hcroWldcr shall be suspended or commOllSW'Btely rcducod for Ibo duration of 
tho fOrce majc:ure and fur such additional reuonable period as may be requirod 
bceauac oftbe existence of the force Dajeurc, ID the~. that on Party's 
pcrfomum~ hereunder is suspended by force migcure and cannot bo l'CSUDled within 
a reasonable period of time_ either Party shall have the right to terminate this 
Agreement. 

21. Labor CoJidttioni. 

If during the term of this Agreement or subsequent J:CDCWal thereof, any 1abot 
protective oonditions shall be imposed as a iesu1t of an ICC or sm order or pursuant 
io the Railway Labor A.ct, DL agrees to fully indemnify and bold harmless PNRRA 
ftom the costs of said protective conditiOM. 

22. Arbltnttop. 

Any claim or wntrovcrsy arising out of or relating to this Agreement. shall be acttled 
by arbitration in Scranto~ Pennsylvania, in accordanco wiUi the Rules of the 
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. Amerlcan ArbitrQtion Association. and judgment upon the award rendered by the 
arbitrator or arbitrators illiY be entered In any cow1 having jurisdiction thereof. 

23. Sys:mson Hd A!ilftt. 

This A.arcemcnt shall inure to the benefit of and shall be biJlding upon the partica 
heroco and their raspoctivc SUCCCISOl'S and asalgns. However, this proviaion shall not 

· be construed to confer on DL any right or authority to assign all or any part of tlds 
Apecimcnt without the PNR.RA's prior comcnt. 

24. lqtke Agminept 

Thia Aarccmcnt contains the entiro undmtanding or tho parties with respect to itll 
subject matti:r. No oral sta1mnent or prior written matta' aball have any force or 
effect. The parties hereby acknowledge that they are not relying Oil any 
rcprcsentations or agreements other than thoso contained in this Agreement. 

25. Bmral>Uttv. 

If my term, cownant, condition or provision (or part thereof) of this Agreement or 
tbe application thereof to any pcxson or. cUcumstanoes shall, at any time or to any 
extent. be invalid or uncnforccabJe, the ro.mafnder of this A8"=DCnt or the 
application of such term or provision (or remainder thereof) to pcr80d.S or 
~ other than those u to which it is bold invalid or unenforceable, shall 
not be aft'ected tbcrcby, and each tonn, coYCoant, or oondidoa and provision of this 

. A.gtcement shall be valid and be enforcod to the fullest extent pctmlttcd by law. 

26. Aptl-P!scrl111lnailop. 

DL and .PNRRA will execute and comply with the non-disorimtnation ola'1SC attached 
herc:ito and incorporated herein as Appendix B. 

27. Applicable Lm. 

This Agreement shall bo con.strued in accordanco with the laws of tho Commonwe«lth 
of'Pcnnaylvania. · 

28. Exl!JUjoa of •rmm gd CoQdltfops. 

PNRRA shall have the option to extend the tmns and .conditions of this agreement to 
any other PNRRA owned or acquired lines of railroad which connect to these lines of 
railroad in Order to a-Yold in whole or in part the duplication of cxistlng activities 
performed by DL serving substantially the same pwposca. 
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IN WITNESS WHEREOF, the parties hereto have caused UlU Operaling Agl'C(:ment 
to be exl)Cuted by themselves or by their rcspootivc duly authorized officers as of the 
day and year first above written. 
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APPENDIX A 

DESCRlPTION OF SCRANTON TO CARBONDALE RAil.. LINE 
(fonnc:rly owned by Lackawanna County Railroad Authority) 

fARCfl, 1. A tract, piece or parcel of land, with tho buildings and improvements 
th=aD, situate. lying and being in Pell Township, the City of Carbondale, Carbondale 
To'WltShip, the Boroughs ofMaytleld, J~yn, An:hbald, Jessup, Olyphant, and Dickson 
City, and the City of Scranton. County of Lacbwanna, and Co.lmDOnweofth of 
Pennsylvania. containing a line of railroad known as a portion of tho funna" mainline of 
Del.aware and Hudsq,n Railway Compaay md cx:tcnding betwmi a Uno at right englca to 
tho westerly lino of this Parcel I and located at Mlle Post A-174.59 in Pell Township OJI 

tho :north and two lines located at Mile Post A· 191.42 in the City of $ct'ftlltl)n on the south 
with the westerly of said two lines being located on the north line of Marion Street and 
the cutesrl;y of said. tow Jines being Iooa1cd in the cent« lmo also boing and northerly line 
of the Vine Street Bnwch, all beins more particularly described in Exht'J>ft D&H. attachod 
h=to and made a part hereof. 

PARCBI· 2. A ttaot, piece parcel of land, wit the buildings and improvementa thereon, 
si~ lyfn& and being in the City of Smnton. County of LaclcawaDna., and 
Commonwealth of Pennsylvania, containing a line of railroad known as the Vine Street 
Branch of Dela~ and Hudson Railway Company lhd extending between a line located 
at Mlle Post A-191.42 in the center line of Marlon Streeton the north and a line which 
cro:.ecs the center line of Track at Mlle POlt A-J 92.63 u said line la shown on Exhibit 
VINB, Sheet 1 on the south, and being more partieularly described in said ~l.YltW. 
attached hereto and made a part horco£ 

PAR.CBL 3. A tract, piece ofpuccl of land. with the buildings and Improvements 
thereon. situate, lying, and being in the City of Scranton and 1hc Borough of Moo.sic, 
comit,y ofLIK:kaW1111118, and CommOhWcalth of Pennsylvania, oontalning a line of rallrocsd 
known u a portion of the form.er.main line of tho Dela'Mlt'e and Hudson Railway 
Company and extending between a lino looatcd at Mile Post A-191.4~ aaid line being the 
north line of Marlon Street, in the City of Scrmrton on the north and a line at right angle8 
to the center line track in the borough of Moosic. on the south and being more 
perticularly described in JWµ}it NC&l, attachcxl hereto and made a part hereof. 

TOGETHER WITH all of the right. title and interest of the ORANfOR in and to the 
coiidnuous lines of railroad trackago and 'facilities cn:nding betwocn tho respective mile 
poBts Ht forth respectively in the deacriptioru1 of Paroch 1, 2, and 3 above and in and to 
various rail, highway, and bridge crossinp of tho lines of railroad 1rackage and facilitioa 
as shown on a1d Exhibits D&H, VINE, AND NC&I. 

EXCEPTINO AND RESERVING to Delaware and Hudson .R.allway Company (D&H), it 
sue«:a<>rs and assigns (1) all coal fill and coal finds located in, upon and under the above 
described Piucels 1, 2, and 3. together with the right to enter md come µpon said 
prcmieea themse.lves and/or with their contractOrs ancVor subcontractors, with equipment, 
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for the purpose of removing said coal fill and coal fines; so longs as such entry does not 
\IDl"CUonabJy interfere with the use of said pmnises by the SIJ:OCC3l!Ol'S in title of tho said 
Delaware and Hudson Railway Company and IO long as such entry Md removal 1re 

preceded by reaaonable notice to and consultfns with the Cbiof F.nginecr of Lackawanna 
County .Railroad Authority (LCRA) with rcspoct to any portion of the said Puccis t. 2. 
and l to which title is uninterruptedly held by LCRA from the date of~er of title 
thereto fi'om D&:H to LCRA to the date of such cntiy and (2) a longitudinal cascmmt. 
with crossings where neocssaey abow. below and on tbc sur&co of the above de.tcn"bed 
Paroola 1, 2 and 3 to which title shall have uninterruptedly rcmaiDcd in LCRA. as 
af'mocsidd. 

ALSO BXCBPTINO AND RESERVING to DclawaM and Hudson Railway Company. 
lfl IUOOCS90rs and assigns. those arcu in Parcel 1 shown by diagonal shading on Exhibit 
.l2&B. 

DESCRIPTION OF SCRANTON TO MT. POCONO AND BRADY LEAD AND 
CHAMBERLAIN LEAD LINBB OF RAILROAD 

(formerly owned by Lacbwanna County Railroad Authority) 

APPROXIMATELY 0.2 of a mile of the fOJ'.Dlcr Comall ScraotOn Branch ftom Mlle Post 
13.f.O Bt the DkH Railway right of way line to MUe Post 133.8 at CWfSttt:et; and 0.7 of 
a mile of the Brady Industrial Lead from Mile Post 0.0 at Cedar AvtllUb to Mile Post 0.0 
being the north abutmcn.1 of tho bridge over Roering Brook; and 0.6 of a mile of the 
Brady Industrial Lead between Cliff Street and Cedar Avenue; and O.S ofa mile of tho 
Cbambcrlain Lead between Cliff Street and South Washington Avenue, all in the City of 
Scranton. Lackawmm.a County. Pennsylvania. 

AS FURTI-IBR DESCRIBED AS all 1hal certain line of RAilroad., being a portion of 
Consolldatf>d Rail Corporation'll Scranton Brandl identified u line Code 6201 In the 
..rcco.rda of the United States R.aUway Association and aha being a pardon of the fonner 
Erle Laokawanna Railway Compeny's line of lWlroad known as the Brio LackaWIDll4 · 
Main Linc (Linc Code 6201) and fW1her identified In the ~rder's Office of 
Laobwmma County, Pennsylvania in Book 954 at Page 346; and bc:ginnlng at about 
Railroad Mlle Post 120.0 in the Townslrlp of Covington, Cowtty otlacbwanna and 
Commonwealth of Pennsylvania; and extendJna thence Jn a general oortb.Wcsf=rly 
dircctitln and passing through Covington towmhip, the Borough of Moscow, Roaring 
Brook township, Borough of Elmhurst, Roa.ring Brook Township, Borough of Dunmore 
and into tho City of Scranton to a point of ENDING on the cast lino of Cliff Street, in the 
said City of Scranton, CoUnty of LaolcaWllDnll and Commonwealth of PcnnsYlvanl~ 
opposlto Railroiid lYfile Post J 33.8, all a,, indicated by "PS" on Consolidated R.lil 
Cotporalions' Case Plan No. 67880, sbcots 1through14(c), which shccta arc the samo 
abeela attached to the August 13, 1985 Deed between Consolidated Rail Cmporation and 
tho Chantor, and recorded in Deed Book 114S, -pages 528 through S4S In the office 
aforcsafd. and; 
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AS FURTHER. DESCRIBED AS all that Certain portion of right of way and tho buildings 
and improvements. therco" erected, of railroad of Consolidated Rail Coiporatlon 
(fi:>nncrly Erle Lackawanna Railway Complby) known as the Scnmton Branch and 
ldemified 11 Uno Code 6201 in the records of the Unttcd Stalel Railway Adm.inlstntion, 
altuato Jn t1ic Townships of Coolbaup, Pocono and Tobyhanna. County of Monl'.'00, 
.Ponnsytvania; and fUrthcr identified In the Monroe Cowtty, Pcnnsyivama Rccorder's 
Off1ce ln Docd Book Volume 902 at Page 144, ind also lituatbd In the Township of 
Lcbfgh. CoUttty of Wayne; and further idenililed in tho Wayne County, Pcnmytvania. 
Rccordcr's 01lice in Deed Boole 351 at Pago 618; and a1ao situated in the Townships of 
Clifton and Covington, County of Lackawanna; and further idcntffiod in the LacbwanQa 
County, Peimaytvania Recorder's Offioo in Deed Book 954 at Pap 346; and beginning at 
.Railroad Milepost 101 in said Township of Coolbaugh. Monroe County, Pennsylvania 
and exUmding thence in a general northwmerly dimldon tbroqb Wayne county, 
Penuytvania to the BNDINO at Milo Post 120 in said Townsblp of Covington. 
Lackawanna County. Penmylvania, all as Indicated as ~on Orantors Caso Plan No. 
68381, lhects 1through22 and; 

AS FURnmR DESCRIBED AS llll that oottain property of the Onmtor, locatcd at Mt. 
Pocono, with the improvements thcrreon. being adjeoent to Gran.tor's former line of 
milroed known u the Saran.ton Branch and identified as Lino Code 6201 in the 
Recorder's Offioc of Monroe County in Deed Book Volume 902 at Page 144, also 
formerly known as the Mt. Pocono Automobilo Unloadfng·Tcrmfnll, !lftuatc partly in the 
Townsbi~ of Poceno, Tobyhanna and Coolbaugh. County of Monroe arid 
Common'Wealtb of Pennsylvania, all aa indicated "PS" on Onmtor'1 Caie Plan No. 
70139, dated September 4. 1991, being all that property at said location which lies 
northwest of said Scranton Branch and IOutheast of the ~y edge of the acccsa road 
locmd within said property. 

DESCRIPTION OF SCRANTON BRANCH, LINB conE 6201 
M.P. 84.6TOM:P.101 

MONROE COUNTY, PENNSYLVANIA 
(formerly owned by Monroe Count)' Railroad Authority) 

ALL THAT CER.TAlN property of tho Ormtor, being a portion of the funner line of 
railroad known as the Erle Laobwanna Main tine (a.ka. Scranton Branoh), and ldcodfted 
as IJnc Code 6201 in the Recorder's Office of Monroe Comity, PcnnsylYllDla In Vohimc 
902 at pege 144; being ftuther described as follows: 

BBOINNINO at approximately Railroad M.P. &4.6, in the Township of Stroud, as 
bldioakld on sheet l of 17 of Bxhfbit "B"; thenoo extondin& in a pacral nortboatcdy 
dhwtioa, paasing through the Townships of Pocono, Paradise and Barrott; thcnco turning 
in the Township of Barrett and extcDding in a gencr.l 11outhwcstmly direction, ro-cutcdng 
and passing through the Township of Paradise to Railroad Mile Post 101.0 at the end of 
Orau.tor's ownership in the Township of Coolbaugh the place of.BNDINO as indlcat.od on 
sheet 17 ofl 7 of Exhibit "B". · 
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BEING a part or portion ofthe same preinises which Thomas F. Patton and Ralph S. 
Tyler, Jr .. as Trustees of tho Property ofErlc Lackawanna Railway Company, Debtor, by 
C'.onvcyanc.e Docwnent No. Bf.....cRC·RP-62, dated March 31, 1976 and recorded on 
Oolober 16, 1978, in the Recorder' a Office ofMonroc Cotmty, Pmnsylvanfa, Deed Book 
Volume 902 at page 139&c.j granted and conveyed unto COnaolidated RAH Corporation. 

DESCRIPTION OF LINE OP RAILROAD PURCHASED FROM 
NORFOLK SOUTHBRN 

PORTION OF STROUDSBURG SBCONDDARY 

BBINO all the land, right of way and track beginning at Milepost 84.6. approximately 
SSO fccc eouth of the Route 191 highway bridge Ovcq>8SS, OWJt the land and mainline 
1racb of aie Pcnnaylvania Norlhea&t Regional Ralli'oad Authority in Stroud Township, 
Pcamsylvmla. to tho north side of Courtland 81rettgnidc crossing ln the Borough of.But 
~ Pconsylvania. a distance of approximately 2 mi1ea as more fully dcacribcd 
by the copies ofValuation mapa lhown as Exhibits Al through A13 attached hereto and 
made a part hereof. 

A1ao being a portion of the land. right of way and tack wnveyed by Consolidated Rail 
Corporation to Pennsylvania Linc3 LLC, ~asor of Norfolk Southern Railway 
Company, on May 19, 1999 in the TownshipofStroudaodthe Borough of.Bast 
Stroudsbura in Monroe County, Pennsylvania by deed rccol'dcd at .R.eeord Book 2082, 
page 6765 et seq. Pennsylvania Linc& LLC wu morgcd in to Norfolk Soutbcm Railway 
Company on Augu.~ 27, 2004. 

DESCR!PTION OF LINE OF R.All,,ROAD LEASED FROM 
NORFOLK SOUTIIERN 

That portion.ofthe Stroudsburg Secondary Trac.k extending between M.P. 2.0, 
approximately old M.P. 74.4 (Slate) and M.P. 10.2, approximatoly old M.P. 82.6, locatM 
in Monroe IUld Northampton Countues. 

D~ON OF LAUREL LINE MA1NLINF. AND MINOOKA INDUSTRIAL 
TRACK 

ALL that line of railroad beginning Qt the north side of Montage Road crossing in the 
Borough of Moosic and proceeding in a general northerly direction to the City of 
Scrmtan, all in Lackawanna County. Pennaylvania and compriling approximately 4.81 
miles of rail line, also including the Minooka IndUBtrial Track which is wmpriaed of im 

approximately 2.1 mile spur tnsck extending from a junction at Little Vlrginja on tho 
Lamd Line main line to the end of track including the switcllcs to service Comprcsaion 
Polymers In the Borough of Moosic. · 
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. . ... 

APPENDIXB 

COMMONWaALTH NONDISCRIMINATION CLAUSE 

During the term of this contract,. Co111ractor agrees as follows: 

1. Contractor shall not disoriminatc apinst any employee. applicant for 
cmplo)'hlCnt, indcpcudent oontrac:tor, or my other persona becau!le of raee, 
CQlor, religious creed, ancestry, national origin. age or sox. Contractor 
shall talce e:fflrmative action to fnsuro. that applications arc employed, and 
that employees or agentJ are treated durlni employment, without regard to 
1heir race, color, religious creed. ~. 11atiooal origin, aac or BOX. 
Such affirmative action shall fncJudo, but ia not 1imitccl to: employment, 
upgradi0&, demotion or transfer, roc:ruitment or rocndtmc:nt adva1faing; 
layoff or tennination;; mtca of pay or other fonns of compensation; and 
seloction for training. Contmctqr shall post in coospieuous p~ 
available to employees, agt.iits, applicants fcir e1nployment. and other 
pcraon, a notice to be provided by the contracthlg agency acttfng forth tho 
provision of this nondiscrimination cllU!C. 

2. Contractor shall, in adverti5ements or .requests fur employment plaoed by 
it or on its behalf, state that alt qualified applications will receive 
consideration for cmploymciot without regard to race. color. religious 
creed, ancestry, national origin, age or sex. 

3. Contractor sball lletld each labor union or werkers' representative with 
which it haB a collective bargaining agreement or o~ contract or 
understanding, a notice advising said labor union or workm' 
representative of its commitinent oftbis ncmdiscdmination clause. Similar 
notice e shall be scot to every other source of .rccndtmcnt regularly 
utilfaed by Contractor. 

4. It shall be no defense to a finding of noncompliance with this 
nondiscrimination clause that Contractor had dclogatod some ofit! 
employment practices to any union. training prognim. or other aourcc of 
recruitment which prevents it from meeting lta obligations. Ho'W'Clver, if 
the evidence indicates that the contractor waa not on notice of 1ho third­
party discrimination or made a good faith effort to correct lt, such factor 
shall be considored in mitigation In determining appropriate sanctiooa. 

S. Whore the practices of a union or any training program or other smarco of 
recruitment will result in the exclusion of minority gr6up persons, so that 
Contractor will be unable tQ meet its obligationa undertbia 
nondiscrimination clause, Contractor s!Wl then employ and fill vacancies 
through other .nondiscrlmlnitory employment procedures. 
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6. Contractor shall comply with all state and federal laws prohibiting 
discrimination in h1ring or employment opportunitJes. In the event of 
Contractor's noncomplillDCe with the nondiscrimination clao$e ofthia 
contract or with any such laws, this contract may be tenninatcd or 
suspended, in whole or in part, and Contractor may bo dbclated 
temporarily ineligible. 
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

No. 13 - 06796 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

CERTIFICATE OF SERVICE 

I, FREDERICK J. FANELLI, Esquire, hereby certify that a true and correct copy of the 

foregoing Second Amended Complaint emailed upon the following parties: 

Dated: 

Jack M. Stover, Esquire 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Ste 500 

Harrisburg, PA 17101 



EXHIBIT "F" 



( 
'· 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff, 

. v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL 
RAIL AUTHORITY, 

Defendants 

IN THE COURT OF COMMON PLEAS 
OF LACKAWANNA COUNTY, 
PENNSYLVANIA 

NO. 13-06796 

PRAECIPE FOR ASSIGNMENT 

TO: Lackawanna County Court Administrator: 

Please be advised that Defendants Pennsylvania Northeast Regional Rail Authority 

("PNRRA") and the Board of PNRRA have filed Preliminary Objections to the Second 

Amended Complaint in the above-captioned case .. 

Tue undersigned counsel has conferred with Plaintiff's counsel regarding the necessity of 

oral argument, as required by Lackawanna Local Rule 211 (b). Defendants believe oral argument 

is necessary and will be of assistance to the Comi because ofthe complexity of the issues raised 

in Defendants' Preliminary Objections. Plaintiff does not believe oral argument is necessary. 

Attorney for Plaintiff 

Frederick J. Fanelli 
Fanelli, Evans & Patel, P.C. 
The Necho Allen 
No. 1 Mahantongo Street 
Pottsville, PA 17901 
570-622-2455 

Date: December 31, 2014 

Attorneys for Defendants 

Jack M. Stover 
Kyle J. Meyer 
Buchanan Ingersoll & Rooney PC 
409 North Second Street, Suite 500 

17101 
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READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL 
RAIL AUTHORITY, 

Defendants 

IN THE COURT OF COMMON PLEAS 
. LACKAWANNA COUNTY, 
PENNSYLVANIA 

NO. 13-06796 

NOTICE TO PLEAD 

TO: READING, BLUE MOUNTAIN & NORTHERN RAILROAD 
c/o Frederick J. Fanelli, Esquire 
Fanelli, Evans & Patel, P.C. 
The Necho Allen 
No. 1 Mahantongo Street 
Pottsville, PA 17901 

You are hereby notified to file a written response to the enclosed Preliminary 

Objections to the Second Amended Complaint within twenty (20) days from service hereof or 

a judgment may be entered against you. 

DATE: December 31, 2014 

Kyle J. Meyer 
PA I.D. #307743 
409 North Second Street, Suite 500 
Harrisburg, PA 17101 
717-237-4800 

Attorneys for Defendants Pennsylvania Northeast 
Regio'nal Railroad Authority and Board of.. the 
Pennsylvania Northeast Regional Railroad Authority 
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READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL 
RAIL AUTHORITY, 

Defendants 

IN THE COURT OF COMMON PLEAS 
LACKAWANNA COUNTY, 
PENNSYLVANIA 

NO. 13-06796 

PROPOSED ORDER 

AND NOW, this __ day of 2015, . upon 

consideration of Defendants Pennsylvania Northeast Regional Railroad Authority and Board of 

the Pennsylvania Northeast Regional Railroad Authority's Preliminary Objections to RBM&N's 

Second Amended Complaint, and any response thereto, it is hereby ORDERED that said 

Preliminary Objections are SUSTAINED. Count I of RBM&N's Second Amended Complaint 

is hereby DISMISSED in its entirety as against Defendants with prejudice. 

BY THE COURT: 

J. 
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READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff, 

v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAILROAD AUTHORITY 
and BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL 
RAILROAD AUTHORITY, 

Defendants 

IN THE COURT OF COMMON PLEAS 
OF LACKAWANNA COUNTY, 
PENNSYLVANIA 

NO. 13-06796 

PRELIMINARY OBJECTIONS OF DEFENDANTS PENNSYLVANIA 
NORTHEAST REGIONAL RAILROAD AUTHORITY AND BOARD OF 
PENNSYLVANIA NORTHEAST REGIONAL RAILROAD AUTHORITY 

TO PLAINTIFF'S SECOND AMENDED COMPLAINT 

Defendants Pennsylvania Northeast Regional Railroad Authority ("PNRRA") and the 

( Board of PNRRA ("Board") (collectively "Defendants"), by and through their undersigned 

counsel, Buchanan Ingersoll & Rooney PC, hereby preliminarily object to the Second Amended 

Complaint filed by Reading, Blue Mountain & Northern Railroad ("RBM&N") pursuant to Rule · 

1028 of the Pennsylvania Rules of Civil Procedure. In support of these Preliminary Objections, 

Defendants state as follows: 

1. RBM&N filed a Second Amended Complaint on December 19, 2014. 

2. Plaintiff RBM&N specifically avers the following facts, inter alia, in the Second 

Amended Complaint: 

(a) PNRRA is a municipal authority formed under Pennsylvania law. (2d Am. 

Compl.,, 5.) 

(b) "PNRRA was fo1med in 2006 for the purpose of · acquiring, holding, 

constrncting, improving, maintaining, operating, owning and leasing, 
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either as lessor or lessee, rights-of-way, trackage, sidings and other related 

rail transport facilities and to accept grants and borrow money from any 

authority, corporation or agency of the United States or from the 

Commonwealth of Pennsylvania for the purpose of acquiring and 

preserving rail transport facilities within the Commonwealth of 

Pennsylvania." (2d Am. Compl., if 10.) 

( c) "PNRRA owns nearly 100 miles of rail lines located in Lackawanna, 

Monroe, Wayne and Northampton Counties, from Carbondale to Scranton 

through the Pocono region all the way to Slateford, Pennsylvania, on 

which it provides freight rail service in four counties via a private common 

carrier rail operator, under contract to PNRRA." (See 2d Am. CompL, 1 

11.) 

(d) The Delaware-Lackawanna Railroad Company, Inc. (the "DL") 1s a 

Pennsylvania corporation. (See 2d Am. Compl., if 12.) 

(e) "On August 27~ 2010, PNRRA through its Board entered into the current 

contractual operating agreement with the DL ("Operating Agreement"), 

for the DL to operate and provide rail freight service on railroad lines 

known as the Carbondale Mainline, the Pocono Mainline, and the Laurel 

Line Mainline, including the Minooka Industrial Track." (See 2d Am. 

Compl., if 33.) 

3. RBM&N attached a copy of the Operating Agreement between PNRRA and the 

DL to the Second Amended Complaint as Exhibit "A." (See 2d Am. Compl. if 33.) A copy of 
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the Operating Agreement which RBM&N attached to its Second Amended Complaint is also 

attached to these Preliminary Objections as Exhibit "A." 

4. Pursuant.to the Operating Agreement, PNRRA provides the DL access to and use 

of rail lines and the DL has the "right to use the lines of railroad for exclusive railroad freight 

service and to establish, operate and maintain freight rail service thereon .... " (Ex. A to 2d Am. 

Compl., also attached hereto as Ex. A, at 1.) 

5. The Second Amended Complaint alleges two Counts, both of which purportedly 

seek declaratory relief pursuant to the Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq. 

6. Count I of the Second Amended Complaint seeks a declaration which, in specific 

part, demands relief from the Court in the form of a determination that: 

(a) PNRRA and its Board must divest "its rail freight business" and/or sell 

"the rights to freight traffic on its lines;" and 

{b) "[D]eclare PNRRA's Operating Agreement with the DL void." 

7. These averments, among other allegations made by Plaintiff RBM&N in the 

Second Amended Complaint, make clear that the purpose of the Second Amended Complaint is 

the disruption of existing transportation operations by a common can·ier rail operator on rail lines 

owned by PNRRA. 

DEFENDANTS' PRELIMINARY OBJECTIONS 

I. Defendants' First Preliminary Objection Pursuant to Pa. R. 
Civ. P. 1028(a)(l) and/or (a)(4) for Lack of Subject Matter 
Jurisdiction and/or Legal Insufficiency (Demurrer) as to 
Count I of the Second Amended Complaint 

8. The averments of paragraphs 1 through 7 are incorporated herein by reference. 

9. Pa R. Civ. P. 1028(a)(l) authorizes a preliminary objection for lack of subject 

matter jurisdiction. 
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10. Pa. R. Civ. P. 1028(a)(4) authorizes a preliminary objection for legal insufficiency 

of a pleading (demurrer). 

11. This Court lacks subject matter jurisdiction over RBM&N's claims and/or 

RBM&N's claims . are legally insufficient because the averments on the face of RBM&N's 

Second Amended Complaint and/or the remedies RBM&N seeks in the Second Amended 

Complaint are expressly preempted by Section 10501 (b) of the Interstate Commerce 

Commission Termination Act ("ICCTA"), 49 U.S.C. § 1050l(b), which provides: 

(b) The jurisdiction of the [Surface Transportation] Board 
[("STB")] over-

(1) transportation by rail carriers, and the remedies 
provided in this part with respect to rates, classifications, 
rules (including car service, interchange, and other 
operating rules), practices, routes, services, and facilities of 
such carriers; and 

(2) the construction, acquisition, operation, abandonment, 
or discontinuance of spur, industrial, team, switching, or 
side tracks, or facilities, even if the tracks are located, or 
intended to be located, entirely in one state, 

is exclusive. Except as otherwise provided in this part, the 
remedies provided under this part with respect to regulation of rail 
transportation are exclusive and preempt the remedies provided 
under Federal or State law. 

(Emphasis added). 

WHEREFORE, Defendants respectfully request that the Court sustain its Prelin1inary 

Objection and dismiss Count I of the Second Amende9 Complaint pursuant to Pa. R. Civ. P. 

1028(a)(l) and/or (a)(4) with prejudice. 

II. Defendants' Third Preliminary Objection Pursuant to Pa. 
R. Civ. P 1028(a)(4) for Legal Insufficiency (Demurrer) as 
to Count I 

12. The ave1ments of paragraphs 1 through 11 are incorporated herein by reference. 
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13. Plaintiff RBM&N has not stated any claim for mandato1y or injunctive relief. 

14. Section 7532 of the Declaratory Judgments Act, 42 Pa. C.S. § 7532, provides, in 

pertinent pai1, that "Com1s of record, within their respective jurisdictions, shall have power to 

declare rights, status, and other legal relations whether or not further relief is or could be 

claimed." 

15. Under the Declaratory Judgments Act, "a litigant ... obtain[s] a declaration of 

rights as to a particular controversy without any consequential relief being awarded." Fawber v. 

Cohen, 532 A.2d 429, 434 (Pa. 1987). In other words, declaratory relief cannot "directly compel 

an affirmative act" Id. . 

16. In Count I, Plaintiff RBM&N seeks an order from this Court to compel PNRRA 

to divest of its rail freight business, and/or sell its rights to freight traffic on its lines. (2d Am. 

Compl. atp. 15.) 

17. Relief in the form of an injunction and/or mandamus is not available through a 

declaratory judgment action or otherwise as pleaded by Plaintiff RBM&N, and RBM&N in the 

Second Amended Complaint has failed to state a claim for and/or demonstrate its entitlement to 

injunctive and/or mandatory relief. 

WHEREFORE, .Defendants respectfully request that this Court sustain its Preliminary . . 

Objection and dismiss Count I of the Second Amended Complaint pursuant to Pa. R. Civ. P. 

1028( a)( 4) with prejudice. 

III. Defendants' Second Preliminary Objection Pursuant to Pa. 
R. Civ. P 1028(a)(5) for Failure to Join a Necessary Party 
as to Count I 

18. The averments of paragraphs 1 through 17 are incorporated herein by reference. 

19. Pa. R. Civ. P. 1028(a)(5) authorizes a preliminary objection for "nonjoinder of a 

\._. necessaiy party." 
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20. In paragraph 81 of the Second Amended Complaint, RBM&N specifically avers 

that the "Operating Agreement," which is a defined term in the Second Amended Complaint, 

between PNRRA and the DL is "void." 

21. RBM&N in its "WHEREFORE" clause to Count I also requests that this Court 

"declare PNRRA's Operating Agreement with the DL void . . .. " (2d Am. Compl. at p. 15 

(emphasis added).) 

22. "A party is generally regarded to be indispensable when his or her iights are so 

connected with the claims of the litigants that no decree can be made without impairing those 

rights." HYK Construction Company, Inc. v. Smithfield Township, 8 A.3d 1009, 1015 (Pa. 

Cmwlth. 2013) (quotations omitted). "The failure to join an indispensable party to a lawsuit 

deprives the court of subject matter jurisdiction." Id. 

23. Further, Section 7540(a) of the Declaratory Judgments Act, 42 Pa. C.S. § 7540(a), 

provides: "When declaratory relief is sought, all persons shall be made parties who have or 

claim any interest which would be affected by the declaration, and no declaration shall prejudice 

the rights of persons not parties to the proceeding." 

24. Despite attacking the validity of the current Operating Agreement between 

PNRRA and th~ DL and seeking an order from this Court declaring the current Operating 

Agreement as to which the DL is a party void (see ifif 20-21 above), RBM&N in the Second 

Amended Complaint has failed to name the DL as a party defendant. 

25. Since the relief sought by RBM&N in Count I of the Second Amended Complaint 

would have a direct and immediate impact on the DL's rights under the Operating Agreement, 

the DL is an indispensable party that must be joined by RBM&N in order for this action to 

proceed. 
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WHEREFORE, Defendants respectfully request that this Comi sustain its Preliminary 

Objection and dismiss Count I of the Second Amended Complaint pursuant to Pa. R. Civ. P. 

1028(a)(5) with prejudice. 

DATE: December 31, 2014 

Respectfully submitted, 

By :_l----.,.£-44~~~--------­
Jac Stover 
PA I.D. #18051 
Kyle J. Meyer 
PA I.D. #307743 
409 North Second Street, Suite 500 
Harrisburg, PA 17101 
717-237-4800 
jackstover@bipc.com 
kyle. meyer@bipc.com 

Attorneys for Defendants Pennsylvania 
Northeast Railroad Authority and the Board of 
Pennsylvania Northeast Regional Railroad 
Authority 
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CERTIFICATE OF SERVICE 

I, Jack M. Stover, certify that I am this day serving a copy of the foregoing document 

upon the persons below via U.S. Mail and electronic mail: 

DATE: December 31, 2014 

Frederick J. Fanelli, Esquire 
Fanelli, Evans & Patel, P.C. 

The Necho Allen 
No. 1 Mahantongb Street 

Pottsville, PA 17901 
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IN THE COURT OF COMMON PLEAS .OF LACK.A WANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13 - 06796 

ORDER 

AND NOW, this __ day of _______ , 2014, upon consideration of the 

Defendants' Preliminary Objections and Plaintiffs' Response thereto, it is hereby ORDERED that 

the Preliminary Objections are DENIED. 

BY THE COURT, 

J. 
---------'---------~ 

L . 

< 
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IN THE CO.URT OF COMMON PLEAS OF LACK.A WANNA COUNTY 
CIVIL DIVISION - LAW 

READING, SLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF TIIB PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13-06796 

PLAINTIFF READING, BLUE MOUNTAIN & NORTHERN RAILROAD'S 
MEMORANDUM OF LAW IN SUPPORT OF ITS OPPOSITION TO PRELIMINARY 

OBJECTIONS OF DEFENDANTS PENNSYLVANIA NORTHEAST REGIONAL 
RAILROAD AUTHORITY AND BOARD OF PENNSYLVANIA NORTHEAST 

REGIONAL RAILROAD AUTHORITY TO PLAINTIFF'S AMENDED COMPLAINT 

FANELLI, EVANS & PATEL, P.C. 

No. 1 Mahantongo Street 
Pottsville, PA 17901 .-:--; 

r"'"· ....._ 
(570) 622-2455 :·:/;? ~ .'·"-
Counsel for Plaintiff, Reading, Bl-fte ffyfowittlin ~3:! 
Northern Railroad Company in ::;,! ?i'; :.r:;:,_. 

~J <-::$ .::0 ~ ::· ~ ... ~= 
-- '>1 I .,,,. ~ 

,..-: .r...~ l'J .:.:-; :71 
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I. INTRODUCTORY STATEMENT 

Plaintiff Reading, Blue Mountain & Northern Railroad ("Plaintiff'), by and through its ' 

counsel, Frederick J. Fanelli, Esquire, files the following Memorandum of Law in support of its 

opposition to the Preliminary Objections of the Defendants, Pennsylvania Northeast Regional 

Railroad Authority ("PNRRA") and the Board of the Pennsylvania Northeast Regional Rail 

Authority ("Board")(collectively "Defendants"). 

II. PROCEDURAL IDSTORY 

Plaintiff is in agreement with the procedural history set forth by the Defendants. 

III. STATEMENT OF FACTS 

Plaintiff is a Pennsylvania corporation with a registered address in Schuylkill County, 

Pennsylvania and which owns land in Lackawanna County, Pennsylvania. Amended Complaint 

afW 1, 2. The Plaintiff is a taxpayer and is bringing this action to require a public governmental 

authority to submit a lease agreement for its publicly-owned rail lines to a competitive bidding 

process. PNRRA is a public municipal authority subject to the Municipal Authorities Act 

("MAA''), 53 Pa. C.S. § 5601 et seq., that owns railroad lines in four counties. Amended 

Complaint at ml 3, 8, 9, 10. On August 27, 2010, PNRRA and its Board leased its rail lines to a 

privately-owned railroad, the Delaware-Lackawanna Railroad Company ("the DL''), presumably 

without seeking any other bids. Amended Complaint at mf 11, 12, 14; Operating Agreement 

dated August 27, 2010 between PNRRA and the DL ("Operating Agreement"), Exhibit A to the 

Amended Complaint. 

As part of the Operating Agreement, the DL maintains the rail lines and performs other 

construction, reconstruction, repairs and other work for PNRRA. Amended Complaint at ifi! 22 

1 



and Exhibit A. The DL has the exclusive right to use the rail lines and the exclusive right to 

provide rail service to businesses located along PNRRA's rail lines. Operating Agreement, 

Exhibit Ato Amended Complaint. The Operating Agreement contains significant requirements 

of the DL, including additional maintenance, a capital reserve, the construction of a building, and 

other requirements. Operating Agreement, Exhibit A to the Amended Complaint. 

Prior to filing this lawsuit, Plaintiff contacted the Defendants by letter dated November 6, 

2013 requesting an opportunity to submit a proposal to operate the PNRRA's rail lines and 

provide maintenance and other work for PNRRA, in anticipation of the expiration of PNRRA's 

current operating agreement on August 27, 2015 . Amended Complaint at~ 15. Almost 

immediately after receiving the Plaintiffs letter, the PNRRA Board at its next regularly 

scheduled meeting on November 19, 2013, voted to extend its Operating Agreement with the DL 

for another five years beginning August 27, 2015. Amended Complaint at 117. The Board did 

not extend any opportunity to Plaintiff or we believe any other railroad to submit a proposal prior 

to renewing the Operating Agreement with the DL, which it chose to do twenty-one months prior 

to the expiration of the current Operating Agreement. Amended Complaint at ~ 18. It is not 

known whether in doing so, the Defendants complied with the renewal requirements of the 

Operating Agreement. Operating Agreement, Exhibit A to Amended Complaint at 2 § 2. 

The Plaintiff does not seek to invalidate the original Operating Agreement. Rather, the 

Plaintiff asks that when the Operating Agreement expires, other railroads should be able to have 

the opportunity to submit bids for PNRRA's consideration before PNRRA makes a decision. 

The PJaintiffbelieves that the Board's actions were not in the taxpayers' best interests, 

and that the Board was not acting lawfully in renewing its Operating Agreement with the DL 
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without.considering other bids. There is no assurance to the taxpayers that the DL is providing 

the best services at the best payment for PNRRA and the taxpayers if the Defendants do not 

consider proposals from other competitors who are as capable of providing the same service with 

the same quality at possibly a better payment for the taxpayer. 
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IV. STATEMENT OF QUESTIONS INVOLVED 

A. WHETHER THE AMENDED COMPLAINT STATES A CAUSE OF ACTION 
AGAINST THE DEFENDANTS AS TO WHETHER THE OPERATING 
AGREEMENT SHOULD HA VE BEEN SUBJECTED TO A COMPETITIVE 
BIDDING PROCESS PURSUANT TO 53 PA. C.S. § 5614(a) AND 62PA. C.S. 
§§ 3901 ET SEQ. AND THE DEFENDANTS' DEMURRER SHOULD 
THEREFORE BE OVERRULED? 

SUGGESTED ANSWER: YES 

B. WHETHER THIS COURT, NOT THE FEDERAL SURFACE 
TRANSPORTATION BOARD, HAS JURISDICTION OVER THE 
INTERPRETATION AND APPLICATION OF A STATE STATUTE TO A 
STATE GOVERNMENTAL AUTHORITY? 

SUGGESTED ANSWER: YES 

C. WHETHER PLAINTIFF, A TAXPAYER AND A LACK.A WANNA COUNTY 
LANDOWNER, HAS STANDING TO REQUIRE THE DEFENDANTS TO 
OBEY THE LAW? 

SUGGESTED ANSWER: YES 

D. WHETHER THE DL IS NOT AN INDISPENSABLE PARTY? 

SUGGESTED ANSWER: YES 
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V. LEGAL ARGUMENT 

A. Sl'ANDARD OF REVIEW FOR THE CONSIDERATION OF 
PRELIMINARY OBJECTIONS 

This Court's standard of review of a preliminary objection consisting oflegal 

insufficiency, or demurrer, is as follows: 

"Preliminary objections in the nature of a demurrer 
test the legal sufficiency of the complaint. When 
considering preliminary objections, all material facts 
set forth in the challenged pleadings are admitted as tnie, 
as well as all inferences reasonably deducible therefrom. 
Preliminary objections which seek the dismissal of a 
cause of action should be sustained only in cases in which 
it is clear and free from doubt that the pleader will be 
unable to prove facts legally sufficient to establish the 
right to relief. If any doubt exists as to whether a demurrer 
should be sustained, it should be resolved in favor of 
overruling the preliminary objections~" 

Feingold v. Hen~ 15 A.3d 937, 941 (Pa. Super. 20ll)(quotingHaun v. Community 

Health Systems, Inc., 14 A.3d 120, 123 (Pa. Super. 2011)). Defendants' first and second 

preliminary objections are demurrers. Pa.R.C.P. 1028(a)(4) allows a defendant to file a 

preliminary objection to a complaint for legal insufficiency of a pleading. It is well settled 

that the Court's review of preliminary objections is limited to the pleadings, and if there is any 

uncertainty as to whether the law will permit recovery, the preliminary objections must be 

overruled. Corman v. National Collegiate Athletic Ass'n, 74 A.3d 1149, 1156 (Pa. Cmwlth. 

2013). 

A defendant may assert a preliminary objection for lack of subject matter jurisdiction 

pursuant to Pa.R.C.P. 1028(a)(l). The party asserting preemption of state court jurisdiction 
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by a federal statute bears the burden of proof on the issue. Heiple v. C.R. Motors, Inc., 446 

Pa. SupeL 310, 329, 666 A.2d 1066, 1075-76 (1995). 

· A defendant may assert a preliminary objection for lack of standing to bring a lawsuit 

pursuant to Pa.R.C.P. (a)(5). The same standard ofreview for a demurrer is applied to a 

preliminary objection for lack of standing because standing is a question oflaw. Feingolg, 15 

A.3d at 941; Petty v. Hospital Service Ass'n of Northeastern Pennsylvania, 967 A.2d 439, 

443 (Pa. Cmwlth. 2009). 

A defendant may assert a preliminary objection for failure to join a necessary party 

pursuantto Pa.R.C.P. 1028(a)(5). Likewise, this Court must accept all of the well-pled facts 

in the complaint as true, as well as all inferences reasonably deducted therefrom. Martin v. 

Rite Aid of Pennsylvania, Inc., 80 A.3d 813, 814 (Pa. Super. 2013). 

A case is not tried at the preliminary objection phase oflitigation. Podolak v. Tobyhanna 

Township Board of Supervisors, 37 A.3d 1283, 1288 (Pa. Cmwlth. 2012); Commonwealth, Dept. 

of Transportation v. Bethlehem Steel Corp. , 33 Pa. Cmwlth. 1, 11, 380 A.2d 1308, 1313 (1977). 

A plaintiff is required by the Rules of Civil Procedure to plead material facts on which a cause of 

action is based in a concise and summary form. Pa.R.C.P. 1019(a). A defen~ant needs to know 

the facts necessary for the defendant to prepare a defense. Podolak, 3 7 A.3d at 1287; Bethlehem 

Steel, 33 Pa. Cmwlth. at 11, 380 A.2d at 1313. 

A preliminary objection should only be sustained if the complaint shows on its face that it 

is devoid of merit. Greenberg v. Aetna Insurance Co.,427 Pa. 511, 518, 235 A.2d 576, 579 

(1967), cert. denied, 392 U.S. 907, 88 S. Ct. 2063 (1968). A plaintiff is not required to produce 

evidence to support its allegations at this stage of the proceedings. Podolak, 37 A.3d at 1288. If 
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a lease of publicly owned assets; the government authority has a duty to employ competitive 

bidding to gain the most revenue and best terms for the taxpayer. 

The Defendants have failed to show that it is clear and free from doubt, taking the 

averments of the Amended Complaint and attached Operating Agreement as true, that the 

Amended Complaint does not allege a cause of action pursuant to the competitive bidding 

requirements of 53 Pa. C.S. § 5614(a) and therefore to 63 Pa. C.S. §§ 3901 et seq. Given the 

absence of any controlling precedent to the contrary, or any precedent that applies to the within 

situation, this Court should overrule the Defendants' demurrer and require the Defendants to 

answer the Amended Complaint. 

c. TIDS COURT, NOT THE SURFACE TRANSPORTATION BOARD, HAS 
JURISDICTION OVER THIS ISSUE OF STATE STATUTORY 
CONSTRUCTION REGARDING WHETHER PNRRA AND ITS BOARD 
ARE REQUIRED TO USE A COMPETITIVE BIDDING PROCESS FOR 
THIS CONTRACT. 

Next, the Defendants assert a preliminary objection in the form of a subject matter 

jurisdiction challenge and/or legal insufficiency (demurrer) challenge, arguing that the Interstate 

Commerce Commission Termination Act ("ICCTA"), 49 U.S.C. § 10501(b), expressly preempts 

this Court's jurisdiction over this matter and places the case within the exclusive jurisdiction of 

the Surface Transportation Board ("STB"). The Defendants bear the burden of persuasion on 

this issue. Texas Central Business Lines Com. v. City of Midlothian, 669 F.3d 525, 529 (5th Cir. 

2012). 

In their brief, the Defendants fail to provide any statutory or case law on point in support 

of preemption. Furthermore, we must note that it may be apparent to the Court that pages 6 

through 22 of the Defendants' brief addressing whether or not the Operating Agreement is 
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,. subject to 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. are devoid of any case involving 
i 

the jurisdiction of the STB, or any mention of the ICCTA The issue of whether a state statute 

requires a state governmental authority to submit a contract to competitive bidding is a state 

court issue over which this Court clearly has jurisdiction. The issue has nothing to do with the 

STB, and the STB will decline to accept jurisdiction because it has repeatedly declined to 

address contract disputes. 

"Federal preemption is a jurisdictional matter for a state court because it challenges 

subject matter jurisdiction and the competence of the court to reach the merits of the claims 

raised." Kiak v. Crown Equipment Corp ., 989 A.2d 385, 390 (Pa. Super. 2010). There are three 

types of federal preemption: express preemption, field or implied preemption and conflict 

preemption. Krentz v. Consolidated Rail Com., 589 Pa. 576, 595, 910 A.2d 20, 32 (2006). 

"Invariably, the critical question in any preemption analysis is whether Congress intended that 

the federal enactment supersede state law." Id., 589 Pa. at 596, 910 A.2d at 32. 

There is a strong presumption against federal preemption as well as an assumption that 

states' powers are not to be superseded by a federal statute unless it is the clear and manifest 

purpose of Congress. Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S. Ct. 2240, 135 L.Ed.2d 

700 (1996); Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S. Ct. 1146 (1947); Kiak, 

989 A.2d at 390-91 . In the absence of express preemption, the state law must create an actual 

conflict with a federal law before it is impliedly preempted. Werner v. Plater-Zyberk, 799 A.2d 

776, 788 (Pa. Super. 2002). 

The first inquiry is whether Congress expressly intended the STB to have exclusive 

jurisdiction over the issue of whether a contract must be submitted to a public com,petitive 

( 
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bidding process pursuant to 53 Pa. C.S. § 5614 and 62 Pa. C.S. §§ 3901 et seq. The STB is a 

statutorily created agency, a part of the United States Department of Transportation and the 

successor to the Interstate Commerce Commission ("ICC"). It was created by Congress for the 

purpose of making regulatory decisions when required concerning rail transportation in the 

United States. The rail transportation policy of the United States is outlined in the ICC 

Termination Act, 49 U.S.C. § 10101 ("ICCTA"). That policy does not include a policy to 

regulate whether municipal authorities owning rail lines must utilize a competitive bidding 

process to lease the rail lines in accordance with state law. 

49 U.S.C. § 10501 provides for the general jurisdiction of the STB as follows: 

§ 10501. Generaljurisdiction 

(a)(l) Subject to this chapter, the Board has jurisdiction over transportation by rail 

carrier that is--

(A) only by railroad; or 

(B) by railroad and water, when the transportation is under common control, 

management, or arrangement for a continuous carriage or shipment. 

(2) Jurisdiction under paragraph (1) applies only to transportation in the United 

States between a place in--

(A) a State and a place in the same or another State as part of the interstate rail 

network; 

(B) a State and a place in a territory or possession of the United States; 

(C) a territory or possession of the United States and a place in another such 

territory or possession; 

(D) a territory or possession of the United States and another place in the same 

territory or possession; 

(E) the United States and another place in the United States through a foreign 

country; or 

(F) the United States and a place in a foreign country. 

(b) The jurisdiction of the Board over--
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(1) transportation by rail carriers, and the remedies provided in this part with 

respect to rates, classifications, rules (including car service, interchange, and other 

operating rules), practices, routes, services, and facilities of such carriers; and 

(2) the construction, acquisition, operation, abandonment, or discontinuance of 

spur, industrial, team, switching, or side tracks, or facilities, even if the tracks are 

located, or intended to be located, entirely in one State, 

is exclusive. Except as otherwise provided in this part, the remedies provided 

under this part with respect to regulation of rail transportation are exclusive and 

preempt the remedies provided under Federal or State law. 

(c)(l) In this subsection--

(A) the term "local governmental authority" --

(i) has the same meaning given that term by section 5302(a) of this title; and 

(ii) includes a person or entity that contracts with the local governmental aut hority 

to provide transportation services; and 

(B) the term "mass transportation" means transportation services described in 

section 5302( a) of this title that are provided by rail. 

(2) Except as provided in paragraph (3), the Board does not have jurisdiction 

under this part over--

(A) mass transportation provided by a local government authority; or 

(B) a solid waste rail transfer facility as defined in section 10908 of this title, 

except as provided under sections 10908 and 10909 of this title. 

(3)(A) Notwithstanding paragraph (2) of this subsection, a local governmental 

authority, described in paragraph (2), is subject to applicable laws of the United 

States related to--

(i) safety; 

(ii) the representation of employees for collective bargaining; and 

(iii) employment, retirement, annuity, and unemployment systems or other 

provisions related to dealings between employees and employers. 

(B) The Board has jurisdiction under sections 11102 and 11103 of this title over 

transportation provided by a local governmental authority only if the Board finds 

that such governmental authority meets all of the standards and :requirements for 

being a rail carrier providing transportation subject to the jurisdiction of the 

Interstate Commerce Commission that were in effect immediately before January 

I , 1996. The enactment of the ICC Termination Act of 1995 shall neither expand 
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nor contract coverage of employees and employers by the Railway Labor Act, the 

Railroad Retirement Act of 1974, the Railroad Retirement Tax Act, and the 

Railroad Unemployment Insurance Act. 

49 U.S.C. § 10501. Section 1050l(a)(l) establishes that the STB has jurisdiction over rail 

carriers, such as the DL and Plaintiff. Section 10501(b) specifically defines the activities over 

which the STB has exclusive jurisdiction. None of those specific activities include the selection 

of a rail operator by an authority, or the right to contract, or any competitive bidding 

requirement. Rather, the STB' s jurisdiction is over the actual operation of the railroad itself. 

That is clear from the statutory language. Without doubt, the STB regulates rates, routes, and 

other specific issues as stated in the statute above; we agree with the Defendants that the STB 

regulates railroad operations. However, a plain reading of§ 10501 (b) does not demonstrate that 

Congre:ss expressly intended to give the STB exclusive jurisdiction over whether PNRRA is 

subjecting its operating agreements to public, competitive bidding according to state law. 

Whether or not an authority uses competitive bidding has nothing to do with the economic 

regulation of railroads or its operations. 

Section 10501 also addresses local government authorities. Section 10501(3)(A) states 

that the state authority is subject to applicable laws of the United States related to safety, the 

representation of employees for collective bargaining, and employment, retirement, annuity, and 

unemployment systems or other provisions related to dealings between employees and 

employers. There is no mention that a local governmental authority's ability to contract with a 

rail operator is within the STB's exclusive jurisdiction. 

Because there is no intention expressed by Congress for the STB to have exclusive 

jurisdiction in this matter, the inquiry then turns to whether Congress impliedly intended to give 
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the STB exclusive jurisdiction, which requires the existence of an actual conflict between this 

Court's jurisdiction and the Act. There is no actual conflict. While the STB is likely involved 

with regulating the activities of PNRRA's contracted rail service provider, it is not involved in 

regulating whether PNRRA is subjecting its Operating Agreement to public competitive bidding 

in accordance with Pennsylvania law, or it would have already been doing so in accordance with 

49 U.S.C. § 10101. In fact, the STB routinely declines to exercise jurisdiction over disputes 

involving state statutory and contractual matters. See, ~ Lackawanna County Railroad 

Authority-Acquisition Exemption - F&L Realty, Inc., STB Finance Docket No. 33905, and 

Delaware-Lackawanna Railroad Co., Inc. - Operation "Exemption-Lackawanna County 

Railroad Authority, STB Docket No. 33906 (STB served Oct. 22, 2001); Indiana Northeastern 

Railroad Company-Change in Operators-Branch and St. Joseph Counties Rail Users 

Association. Inc. , in Branch County, Michigan, STB Finance Docket No. 33760 (STB served 

Sept. 1, 1999) (cases attached hereto). The Defendants acknowledge that in these STB cases, the 

STB refused to exercise jurisdiction over contract issues because those types of issues are within 

the purview of state courts, not a federal regulatory agency. In doing so, the Defendants 

acknowledge that there are no contractual claims being litigated here. 

Federal courts interpreting preemption under the ICCTA term the inquiry as two-step 

because the ICCT A only applies to rail transportation; first, whether the state law seeks to 

regulate transportation, and second, whether that transportation is a "rail carrier." Texas Central 

Business Lines Corp. v. City of Midlothian, 669 F.3d 525, 530 (5th Cir. 2012). This very simple 

inquiry clearly shows that the ICCTA will not preempt this Court from deciding this issue 
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__, ~ because the Pennsylvania Legislature did not seek to regulate rail transportation in enacting or 

applying 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. 

Pennsylvania courts interpreting 49 U.S.C. § 1050l(b) have already concluded that the 

ICCTA was not intended to completely preempt states from making certain decisions concerning 

rail lines. See,~' Wheeling & Lake Erie Railway Co. v. Pennsylvania Public Utility Comm'n, 

778 A.2d 785, 790-92 (Pa. Cmwlth. 2001)(states' traditional powers over public safety of 

highway railroad crossings not preempted by STB). The Defendants cite this case on page 27, 

n.17 of their brief, and acknowledge that state and local governments are not completely 

preempted by ICCT A, but in fact retain their police powers to regulate in relation to railroads in 

areas which do not interfere with or unreasonably burden railroad operations and which do not 

discriminate against railroads. 

In arguing preemption, the Defendants would like this Court to focus on the contents of 

the Operating Agreement as the "activities at issue" making the Operating Agreement, through 

its contents involving the operations, payments, routes, etc. of a railroad subject to the ICCT A. 

Neither federal courts nor the STB agree with the Defendants that contracts that happen to 

involve rail transportation equate into automatic preemption by the ICCTA. In fact, in one of the 

cases relied on by the Defendants, the United States Court of Appeals for the Fourth Circuit held 

that actions involving contracts are not expressly preempted by the ICCTA. PCS Phosphate Co., 

Inc. v. Norfolk Southern Corp., 559 F.3d 212 (4th Cir. 2009). The Fourth Circuit concluded: 

Voluntary agreements between private parties ... are not 
presumptively regulatory acts, and we are doubtful that most 
private contracts constitute the sort of "regulation" expressly 
preempted by the statute. If contracts were by definition 
"regulation," then enforcement of every contract with "rail 
transportation" as its subject would be preempted as a state 
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c law remedy "with respect to the regulation of rail transportation." 
Given the statutory definition of "transportation," this would 
include all voluntary agreements about "equipment of any kind 
related to the movement of passengers or property, or both, by 
rail." If enforcement of these agreements were preempted, the 
contraeting parties' only recourse would be the "exclusive" ICCTA 
remedies. But the ICCTA does not include a general contract remedy. 
Such a broad reading of the preemption clause would make it 
virtually impossible to conduct business, and Congress surely 
would have spoken more clearly, and not used the word 
"regulation," if it intended that result. 

Id. at 218-19. Given the history and purpose of the ICCTA, the Fourth Circuit concluded that 

state courts, not the STB, are the proper forum for contract disputes. Id. at 220. The Fourth 

Circuit cites to three STB cases, additional to the ones cited above, in all of which the STB stated 

that contract disputes are under the jurisdiction of the state court, not the STB. Because they are 

repetitive, we will not include them here. They all say the same thing - the STB will not get 

involved in contractual disputes. 

Other federal courts have recognized the STB's consistency in declining to address 

contractual matters. The United States Court of Appeals for the District of Columbia upheld an 

STB decision that it should not use its authority to alter or interpret existing contractual terms in 

one party's favor, consistent with its practice of not getting involved in contractual disputes. 

Corrunuter Rail Division of Regional Transportation Authority v. Surface Transportation Board, 

608 F.3d 24, 32 (D.C. Cir. 2010). '"[T]hese parties seek material changes to, or extensions of, 

existing contracts, or to compel new contractual commitments .. . . We are reluctant to use our 

conditioning power to compel resolution of differences between freight railroads and passenger 

agencies with respect to operating, dispatching, and compensation matters."' Id. (quoting CSX 
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Corp.-. Control & Operating Leases/Agreements - Conrail, Inc., 3 S.T.B. 196, 297 (1998) ) (445 

page opinion, not attached). 

If the STB does not believe that it has exclusive jurisdiction over contractual disputes, it 

certainly is not going to exercise exclusive jurisdiction over whether that contract has to be 

competitively bid under state law. 

The Defendants, nevertheless, try to boot-strap the fact that the STB regulates a rai lroad's 

operations into an argument that the ICCT A preempts state legislation mandating competit ive 

bidding on public contracts. The Defendants' position. is eviscerated by the Fourth Circuit in 

PCS Phosphate. 

The Defendants rely on cases that are inapplicable to this case. While they all invo lve 

preemption, none involve preemption over the interpretation of a state statute mandating 

competitive bidding. Otherthan PCS Phosphate, none of the Defendants ' cases involve 

contracts, or the application of state law to a contact. In cases where preemption was found, each 

claim involved cases where local or state government sought to impact or affect rail operations. 

For example, Texas Central Business Lines Corp. v . City of Midlothian, 669 F.3d 525 (5th Cir. 

2012)(railroad' s declaratory action that city ordinance affecting its transloading operations was 

preempted by ICCTA was affirmed in part on appeal); Elam v. Kansas City Southern Railway 

Co., 635 F.3d 796 (5th Cir. 201 l)(ICCTA preempted plaintiff's per se negligence claim against 

railroad under a state "anti-road blocking''. statute because the claim "fell squarely under § 

1050l(b)" because claim directly attempted to manage or govern a railroad's decision in the 

economic realm; simple negligence claim not preempted); Fayus Enterprises v. BNSF Railway 

Co., 602 F.3d 444 (D.C. Cir.), cert. denied, 121 S. Ct. 822 (2010)(claims including state antitrust, 
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consumer protection, unfair competition, and unjust enrichment by rail freight service against 

railroad preempted by ICCTA); Franks Investment Co. LLC V; Union Pacific Railroad Co., 593 

F.3d 404 (51h Cir. 2010)(landowner's state possessory action over two private railroad crossings 

to that land and two other crossings that railroad threatened to remove preempted by JCCT A);; 

Green Mountain Railroad Com. v. Vermont, 404 F.3d 638 (2d Cir. 2005)(railroad's lawsuit 

seeking declaration that state's environmental land use law, blocking railroad's proposed 

construction oftransloading facility on railroad's property, was preempted by ICCTA, was 

upheld by trial court and on appeal); Friberg v. Kansas City Southern Railway Co., 267 F.3d 439 

(5th Cir. 2001 )(business owner's suit for negligence and negligence per se based on railroad's 

repeatedly blocking primary road leading into business causing business to fail was preempted 

by ICCTA); City of Auburn v. United States, 154 F.3d 1025 (9th Cir. 1998)(Ninth Circuit agreed 

that STB had exclusive jurisdiction over re-opening of rail lines, and that local environmental 

review or permit requirements were preempted by STB decisions); CSX Transportation, Inc. v. 

Georgia Public Service Comm'n, 944 F.Supp. 1573 (N.D. Ga. 1996)(statepublic service 

commission's control over railroad's local business offices preempted by ICCTA). 

In cases where preemption was not found, those cases involved local or state governments taking 

action which didn't directly or unreasonably impact rail services. For example, New York 

Susquehanna and Western Railway Corp. v. Jackson, 500 F.3d 238 (3d Cir. 2007)(state's 

regulations governing treatment of solid waste during transfer to rail cars was not unreasonably 

or per se burdensome to rail carriage and therefore was not preempted by ICCTA) Florida East 

Coast Railway Co. v. City of West Palm Beach, 266 F.3d 1324(l11
h Cir. 2001)(city's zoning and 

occupational license ordinance was traditional exercise oflocal police power, entitled to 
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presumption of no preemption pursuant to Constitutional Supremacy Clause; application of' 

zoning ordinance to railroad's lessee did not qualify as "regulation ofrail transportation" a nd did 

not frustrate objectives of federal railroad policy). 

The Defendants appear to argue that by making PNRRA place the Operating Agreement 

out to competitive bidding process, the Pennsylvania Legislature is conducting "economic 

regulation of rail transportation" because competitive bidding requirements will "dictate not only 

how and whtmPNRRA may contract for the provision of common carrier rail freight service on 

its rail lines, but with whom PNRRA may contract and at what price." Defendants' Brief at 29. 

The Defendants fail to cite any statutory law, legislative history or case law support for this 

proposition because there is none. This proposition is such a stretch that it should simply be 

ignored by this Court. As the Fourth Circuit stated in PCS Phosphate, to place every contract 

entered into by a railroad, let alone a governmental authority contracting with a railroad, under 

the exclusive jurisdiction of the STB would be madness. 

Finally, the Defendants argue that even if the STB does not have exclusive jurisdiction 

over this issue, states cannot regulate in this area because Plaintiff's requested relief is still 

preempted by§ 10501(b). In other words, there is no remedy, and any contract involving 

railroad operations is subject to neither state nor STB jurisdiction. We disagree for the reasons 

already stated. 

Because there is no indication in the ICCT A that Congress intended either expressly or 

impliedly to federally preempt state court jurisdiction over the interpretation of state statutes 

mandating competitive bidding of contracts, this Court has jurisdiction over this matter. The 

Defendants have failed to show by a preponderance of the evidence that the ICCTA preempts 
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,.-.. · this Court's jurisdiction. The Defendants have failed to show that it is free and clear from doubt 

that their preliminary objectiort in the manner of subject matter jurisdiction and/or a legal 

demurrer should be sustained. If there is any doubt as to whether or not the Amended Complaint 

should be dismissed, the preliminary objection must be denied. Therefore, this Court should 

overrule this preliminary objection. 

D. THEPLAINTIFF IS A TAXPAYER AND LANDOWNER IN 
LACK:A WANNA COUNTY, WITHIN THE TERRITORY OF 
PNRRA; IT HAS STANDING TO MAINTAIN THIS ACTION 

As their third preliminary objection, the Defendants assert that the Railroad lacks 

standing to challenge the Defendants; renewal of the Operating Agreement pursuant to Pa.R.C.P. 

1028(a)(5). The Defendants maintain that a litigant challenging the award of public contracts 

under competitive bidding statutes must be a taxpayer. The Amended Complaint alleges th.at the 

Plaintiff is a Pennsylvania corporation and owns land in Lackawanna County. Amended 

Complaint at mf 1, 2. The Plaintiff is a taxpayer and therefore has standing to litigate this action. 

The Defendant argues that even if Plaintiff is a taxpayer and has standing on that basis, it 

cannot have standing in any event because of the Defendants' position that the Operating 

Agreement does not provide for the expenditure of public funds in connection with the DL's 

maintenance and repair duties under Sections 6(D) and (E). The Defendants raise what is clearly 

a factual issue that cannot be determined at this stage of the proceedings and is improper. 

Although the Defendants couch this preliminary objection as one regarding standing, they are 

essentially asserting a speaking demurrer, which is not permitted; preliminary objections are 

limited to specific enumerated challenges which must be resolved solely on the basis of the 
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competitively bid was "unauthorized and void." Id., 422 Pa. at 333, 221 A.2d at 147. The third 

party, a private developer, was not a party to the lawsuit. It is the same case in this instance with 

theDL. 

The Defendants have failed to show that the DL is an indispensable party and this 

Preliminary Objection should be ovemtled. 

II. CONCLUSION 

For these reasons, this Court should overrule the preliminary objections of the 

Defendants, PNRRA and its Board, and direct them to answer the Amended Complaint within 

twenty days. 

Respectfully submitted by: 

i -, 
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUN l Y 
CIVIL DIVISION -LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13 - 06796 

CERTIFICATE OF SERVICE 

I, FREDERICK J. FANELLI, Esquire, hereby certify that a true and correct copy of the 

foregoing Brief in Support of Opposition to Preliminary Objections was emailed upon the 

following party: 

Dated: 1-/-" )- - J l( 

Jack M. Stover, Esquire 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Ste 500 

Harrisburg, PA 17101 



EXHIBIT "H" 



IN THE COURT OF COMMON PLEAS OFLACKA WANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13-06796 

ORDER 

AND NOW, this __ day of ______ , 2015, after hearing, the Court finding 

that the Plaintiff, Reading, Blue Mountain & Northern Railroad, established the probable validity 

of its claim and the potential of irreparable hann, it is hereby ORDERED and DECREED that the 

Emergency Application for a Preliminary Injunction is GRANTED and Defendants, the 

Pennsylvania Northeast Regional Railroad Authority and its Board, are ENJOINED from signing 

any extension of its current operating agreement until the merits of this controversy are decided. 

The current operating agreement shall remain in place until that time. 

BY THE COURT: 

J. 



IN THE COURT OF COMMON PLEAS OF LACK.AW ANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
v. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13-06796 

ORDER 

AND NOW, this ___ day of _____ _ ___, 2015, upon consideration of the 

filing of Plaintiff Reading, Blue Mountain & Northern Railroad's Emergency Application for a 

Preliminary Injtinction, the Court shall hold a hearing on the __ day of ______ , 2015 

in Courtroom --

BY THE COURT: 

J. 



IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD, 

Plaintiff 
V. 

PENNSYLVANIA NORTHEAST 
REGIONAL RAIL AUTHORITY and 
BOARD OF THE PENNSYLVANIA 
NORTHEAST REGIONAL RAIL 
AUTHORITY, 

Defendants 

No. 13-06796 

EMERGENCY APPLICATION FOR PRELIMINARY INJUNCTION 

Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel, 

Frederick J. Fanelli, Esquire, brings this Emergency Application for Preliminary Injunction 

pursuant to Pa.R.C.P. 1531 and Lack. Co. R.C.P. 1531 seeking equitable relief against 

Defendants Pennsylvania Northeast Regional Railroad Authority and the Board of the 

Pennsylvania Northeast Regional Railroad Authority, and in support thereof, avers as follows: 

1. Plaintiff Reading, Blue Mountain & Northern Railroad ("RBMN") is a 

Pennsylvania railroad which provides commercial rail freight service throughout northeastern 

Pennsylvania, is a landowner in Lackawanna County and as already ruled by this Court, has 

standing to maintain this action. 

2. On December 12, 2013, RBMN instituted this action by filing a complaint 

seeking injunctive and declaratory relief and a writ of mandamus againstthe Defendant, 
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Pennsylvania Northeast RegiOnal Railroad Authority {"PNRRA''), •seeking, inter alia, ·to• prevent ·· 

PNRRA·from reriewii1g a contract for another five year term with the Delaware-Lackawanna 

RailroaciCompany(''the DL'') b~cause th~ contract had not been subjected to public competitive 

bidding as reqilired by the MunicipalityAuthoritiesAct ("MAA"), 53 Pa.C .S. §§ 530r et seq. 

and the competitive sealed bidding and proposal provisions for contracts for public works of 62 

Pa. C.S. § 390Let seq. 

3. PNNM •is a municipal authority formed pursuant to the Municipality Authorities 

Actofl945, Act of May 2, 1945, P.L. 382, as amended, now codified at 53 Pa. C.S. §§ 5601 et 

seq. (2013), located at 280 Cliff Street, Scranton, Lackawanna County, Pennsylvania, 18503. 

4. PNRRA is operated by the Defendant Board of the PNRRA (''Board"), which 

consists of eight ID.embers, four appointed by Lackawanna County and four appointed by Monroe 

County, and which holds meetings to conduct the business of the PNRRA, in accordance with its 

bylaws. 

5. PNRRA owns nearly 100 miles ofrail lines located in Lackawanna, Monroe, 

Wayne and Northampton Counties, from Carbondale to Scranton through the Pocono regional! 

the way to Delaware Water Gap, over which rail freight service is provided in· four counties via a 

privately-owned common carrier rail operator, under contract to PNRRA. 

6. PNRRA was formed for the purpose of acquiring, holding, constructing; 

improving, maintaining, operating, .owning and leasing, either as a lessor or lessee, rights-of­

way, trackage, sidings and other related rail transport facilities and to accept grants and borrow 

money from any authority, corporation or agency of the United States or from the 
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Commonwealth of Pennsylvania for the purpose of acquiring and preserving rail transport 

facilities within the Commonwealth of Pennsylvania. 

7. As a municipal agency, PNRRA is subject to the requirements of the Municipality 

Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and the competitive sealed bidding and 

proposal provisions for contracts for public works of 62 Pa. C.S. § 3901 et seq. 

8. On August 27, 2010, PNRRA through its Board entered into a contractual 

operating agreement with the DL ("DL Operating Agreement"), for the DL to operate and 

provide rail freight service on railroad lines known as the Carbondale Mainline, the Pocono 

Mainline, and the Laurel Line Mainline, including the Minooka Industrial Track. A true and 

correct copy of the DL Operating Agreement is attached hereto as Exhibit "A". 

9. The term of the DL Operating Agreement is five years and it expires on August 

27, 2015. DL Operating Agreement, Ex. A at 2. 

10. PNRRA and its Board did not subject this operating agreement to a public bidding 

process as required by the MAA prior to awarding the operating agreement to DL. In fact, the 

Board last Sought any type of public bidding for the awarding of the Operating Agreement in 

1993. Since 1993, the Board has not solicited any public bids or Request For Proposals before 

awarding the Operating Agreement. 

11. On November 6, 2013, RBMN sent a letter to PNRRA and its Board, asking for 

an opportunity to submit a bid to operate their rail lines, in anticipation of the August 27, 2015 

expiration of the current DL Operating Agreement. 
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12. In that letter, RB11Nstated that it believed that it could offer superior service to 

PNRRA than is currently being offered under the existing DL Operating Agreement. 

13. It is believed and therefore averred that in response to RBMN's letter, PNRRA, 

through its Board, at its next regularly scheduled meeting on November 19, 2013, went into 

executive session to discuss the renewal of the DL Operating Agreement. The Board emerged 

from the executive session and voted to extend the current DL Operating Agreement for an 

additional five years, although at the time, the current DL Operating Agreement was not set to 

expire for another year and a half. 

14. PNRRA, through its Board, voted to extend the current DL Operational 

Agreement for another five years without any form of competitive bidding. 

15. Subsequent to the meeting of November 19, 2013, RB11N, through its counsel, 

wrote to PNRRA and indicated that RBrvfN could offer a significant increase in fees paid to 

PNRRA if given an opportunity to bid or submit a proposal for the Operating Agreement. 

16. When it became clear that PNRRA had no intention of giving any other railroad 

an opportunity to present a competitive bid or proposal, this lawsuit ensued by the filing of the 

original complaint described above in paragraph 2 

17. During discovery, PNRRA admitted that it directly competes with RB11N and 

other private rail freight operators. 

18. As a result, after receiving leave of Court to do so, RBrvfN filed a Second 

Amended Complaint on December 19, 2014, averring that PNRRA was also violating the MAA 

by engaging in an enterprise which directly competes with privately owned freight railroads. 53 
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Pa. C.S. § 5607(b)(2); Dominion Products and Services v. Pittsburgh Water and Sewer 

Authority, 44 A.3d 697 (Pa. Cmwlth. 2011). 

19. On January 2, 2015, PNRRA filed preliminary objections to the new allegations 

in the Second Amended Complaint concerning 53 Pa. C.S . § 5607(b)(2), RBMN filed a reply on 

January 22, 2015, oral argument was held on February 27, 2015, and those preliminary 

objections remain pending. The remaining allegations of the Second Amended Complaint 

including those concerning 53 Pa. C.S. § 5614(a) regarding competitive bidding survived an 

earlier set of preliminary objections. 

20. PNRRAhas announced its intent to sign the five year extension on or after May 

19, 2015, in flagrant disregard of this lawsuit, the judicial process and the MAA. Letter of 

Robert C. Hay, PNRRA Chairman, dated April IO, 2015, attached hereto as Exhibit B." 

21 . This is the second time that RBMN has been required to file an Emergency 

Application for a Preliminary Injunction, based on an announcement by PNRRA that it intends 

to renew its contract with the DL. The. first was filed on October 27, 2014, after PNRRA 

announced it intended to enter the contract on or after November 1, 2014. As a result of that 

motion, PNRRA stipulated that it would not sign the contract, and RBMN withdrew its 

Application. 

22. Because PNRRA intends to sign the contract on or after May 19, 2015 , regardless 

of this lawsuit, extraordinary and urgent circumstances exist which require an immediate hearing 

pursuant to Lack. Co. R.C,P. 1531. 
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23. RBMNis filing tbis ·Emergency.Application for a Preliminary Injunction pursuant · 

to Pa.R.C.P. 1531 to ask this Court to enjoin PNRRA and its Board from signing the five year 

extension of the DL Operating Agreement until this matter is decided or resolved, and to require 

the cummt DL Operating Agreement to remain in place until then. 

24. In order to sustain a preliminary injunction, "the plaintiff's right to relief must be 

clear, the need_ for relief must be immediate, and the injury must be irreparable ifthe injunction 

is not granted." Zebra v. School Dist. of City of Pittsburgh, 449 Pa. 432, 437, 296 A.2d 748, 750 

(1972). 

25. "The purpose of a preliminary injunction is to preserve the status quo as it exists 

or as it existed before the acts complained of, thereby preventing irreparable injury or gross 

injustice. •The injunction should not issue unless there is urgent necessity to prevent injury not 

compensable by damages." American Express Travel Related Services Co. v. Laughlin, 424 Pa. 

Super. 622, 626, 623 A.2d 854, 856 (1993). 

26. "The purposes of a preliminary injunction are to preserve the status quo and 

prevent imminent and irreparable harm which might occur before the merits of the case can be 

heard and determined.'' So ja v. Factoryville Sportsmen' s Club, 361 Pa. Super. 473, 477, 522 

A.2d 1129, 1131 (1987). 

27. In a situation like this w here a plaintiff is seeking to require the defendant to 

comply with a statute, irreparable harm is presumed. "Our Supreme Court' s decision in 

Pennsylvania Public Utility Commission v. Israel, 356 Pa. 400, 52 A.2d 317 (1947), stands for 

the proposition that a party need not establish irreparable harm when a statute sets forth specific 
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conduct that i s unlawful. In that case, the Court confirmed the proposition that ' [ w ]hen the 

Legislature declares certain conduct to be unlawful it is tantamount in law to calling it injurious 

to the public. For one to continue such unlawful conduct constitutes irreparable injury."' Philips 

Brothers Elec. Contractors, Inc. v. Valley Forge Sewer Auth., 999 A.2d 652, 657-58 

(2010)(citing Israel, 356 Pa. at 406, 52 A.2d at 321). 

28. Enjoining a municipality from entering into or performing cn1 a public contract is 

an appropriate basis for a preliminary or permanent injunction, and this Court can also require 

the existing contract to continue in place until the merits of this action are decided. See, M:_, 

Smith v. Borough of East Stroudsburg, 694 A.2d 19, 22 (Pa. Cmwlth. 1997). 

29. RBMN is likely to succeed on the merits and its right to relief is clear. 

30. Tue purpose and intent of the Pennsylvania Legislature in enacting the MMA is to 

benefit the people of the Commonwealth by, among other things, increasing their commerce, 

health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. § 

5607(b)(2), (3). 

31. One of the powers granted to PNRRA in the MMA is the power to enter into 

contracts. 53 P~. C.S. § 5607(d)(13), (14). 

32. The DL Operating Agreement is a contract subject to the requirements of 53 Pa. 

C.S. § 5614, in that it is a contract for work, including for the maintenance of those lines in FRA 

Class I and Class II condition; for the maintenance of PNRRA 's structures and related facilities 

and equipment located on the rail lines; for the repair or replacement of same; for the provision 

of working capital as well as a escrowed reserve; for the removal, replacement or improvement 
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of the track arid structures on the railroad lines; for security along the rail lines; for marketing 

and sales work; for the provision ofhirail inspection services; and any other work provided for in 

the DL Operating Agreement. DL Operating Agreement, Ex. A. 

33. PNRRA's DL Operating Agreement is a contract subject to the requirements of 

62 Pa. C.S. §§ 3901 et seq. 

34. PNRRA's DL Operating Agreement exceeds $18,500 in value and should have 

been subject to competitive bidding pursuant to 53 Pa. C.S. § 5614(a), which provides: 

§ 5614. Competition in award of contracts. 

(a) Services. 

( 1) Except as • set forth in paragraph (2 ), all construction, 
reconstruction, repair or work of ariy nature made by an authority 
if the entire cost, value or amount, including labor and materials, 
exceeds a base amount of$ 18,500, subject to adjustment under 
subsection ( c. l ), shall be done only under contract to be entered 
into by the authority with the lowest responsible bidder upon proper 
terms after public notice asking for competitive bids as provided in 
this section. 

(2) Paragraph (1) does not apply to construction, 
reconstruction, repair or work done by employees of the authority 
or by labor supplied under agreement with a Federal or State agency 
with supplies and materials purchased as provided in this section. 

53 Pa. C.S. § 5614(a) (2013). 

35. To the extent that PNRRA seeks to avoid competitive bidding by asserting that 

the DL Operating Agreement is some sort of "professional services" contract, it is noted that 

there is nothing unusual, peculiar, or special about providing rail :freight contractor services over 

properties owned by a different entity. 
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36. As opposed to being a "professional services" contract, these 

agreements/contracts are common. For example, numerous other freight railroads provide 

services for entities similar to PNRRA, such as North Shore Railroad over SEDA-COG, C&S 

Railroad and RBMN over Carbon County, DL Railroad over PNRRA, Wellsboro & Corning 

Railroad over the GROW property in the Wellsboro area, and the Luzerne and Susquehanna 

Railroad over the Luzerne County Redevelopment Authority. There is no requirement for a 

potential freight rail operator to prove any professional qualifications when it is seeking 

authorization from the federal Surface Transportation Board to operate. The Surface 

Transportation Board is the only body in the United States with the power to authorize a party to 

be a freight railroad as part of the national system ofrailways, and the Surface Transportation 

Board does not require any particular qualifications other than a showing of financial 

responsibility. 

37. RBMN has a clear right to equitable relief in having the opportunity to submit a 

bid to operate PNRRA's rail line, which PNRRA has avoided by voting to renew the DL 

Operating Agreement without public notice or seeking other bids, in violation of 53 Pa. C.S. § 

5614(a) and 62 Pa. C.S. §§ 3901 et seq., and which PNRRA intends to sign on or after May 19, 

2015, to the detriment of the taxpayers of Lackawanna County. 

38. RBMN also has a clear right to equitable relief based on the fact that PNRRA is 

directly engaging in competition with private enterprise, which the MAA specifically forbids in 

53 Pa. C.S. § 5607(b)(2). During discovery, PNRRA's President admitted that PNRRA directly 

competes with RBMN .. 
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39. An injunction of PNRRA's renewal oftheDL Operating Agreement is necessary 

to avoid an injury that cannot be compensated by damages. 

40. Greater injury will result if the Court does .not grant a preliminary injunction, than 

if it does. This lawsuit seeks to preclude PNRRA from engaging in direct competition with 

private industry; if the Court concludes that PNRRA is not directly engaging in such competition 

. through its activities, then this lawsuit seeks to require PNRRA to submit its Operating 

Agreement to competitive bidding. RBMN and other railroads will not have the opportunity to 

have their bids considered for five more years ifan injunction does not issue and PNRRA enters 

this contract as it plans on or after May 19, 2015. PNRRA will continue to violate the law, and 

the taxpayers will lose out on the opportunity for increased revenue. 

41. DL, as PNRRA's current operator, is obligated to continue to provide rail service 

until and unless it is authorized by the Surface Transportation Board to discontinue operations, 

even if the current operating agreement expires. Thompson v. Texas Mexican Ry. Co., 328 U.S. 

134 (1946). Thus, if this Court issues an injunction, rail service will not be affected, and neither 

PNRRA, DL nor any of the shippers on the PNRRA lines will suffer any harm and the status quo 

will be maintained .. 

42. Although harm is presumed in this type oflawsuit, if the preliminary injunction is 

not granted and PNRRA and its Board are permitted to execute the five year renewal of the DL 

Operating Agreement without competitive bidding, RBMN and other competitors will sustain 

significant prejudice by not being able to compete for this business for another five years, and 
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the tax.payers will be prejudiced by the loss of additional revenue from a high-paying operating 

agreement for half of a decade. 

43. PNRRA will not suffer any prejudice if a preliminary injunction is entered 

because the current operator will continue to operate PNRRA's rail lines until the lawsuit is 

resolved and until a different operator receives regulatory approval from the Surface 

Transportation Board, if that is the outcome of this case. 

44. This Court should enjoin PNRRA and its Board from signing the renewal of the 

DL Operating Agreement. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court schedule an immediate hearing, and after hearing, preliminarily enjoin 

Defendants Pennsylvania Northeast Regional Railroad Authority and its Board from executing 

the renewal of the existing DL Operating Agreement until the merits of this case are decided, and 

award any other relief that this Court deems just and proper. 

11 

No. 1 Mahantongo Street 
Pottsville, PA 17901 
(570) 622-2455 



EXHIBIT "I" 



\ . 

I 
~ 

'REAPING,~.8L11E MOUNT A1N & 
.~9Jtt)iERN IM,I(,ROAA, 

Plaintiff, 

v. 

PENNSYLYANJA NORTHEAST 
:JiEraq~AL.Mii-Au:raoRff:Y and­
noAmioF_ THE PENNSYLVANIA 

-1'ibRTHEA8TR.EGi:ONAL . 
RA'iLAvrli'-Oru}'v, -

,De(~.Q~ants 

IN THE COURT OF COMi'\iON PLEAS 
otLAtK.A wiNNA copNt ¥, 
P~NNSYLVXNIA. . .. . . .· 

NO. 13'-06796 

.• 

.,.....-
_...,. .. 
~~·i~-._ 

r t~ 
.:: ·,.;,'""" 

D'.EFENP.ANt$;' ~;iu;~_~AftlN&·JJ~F IN-oi,>,:eosJ;rr,roN ro ~LAJNmF~s. 
'EMERGENCY AP.PLICATION FOR. PRELiMINARi!'.IN'JUNCTtO:N -' ~ ~ --- . - ~ -

DATE~ Mayl8, 201? 

BUCHANAN INGERs9LL ~ R00NE¥ PC 

J~ck M. StOver 
PAI,D. ftl-80~1 
Ky~e J,. M~yer 
PArD .. #jQy743 
409 North Second -Street, Suite 500 
Hartlsburg; PA;.. l .7101 -
717.;237-4800 

4(t9rne:ys/01: DfferidantiS Pennsy1vanfr,i Norfbeast 
Regional )?aib'oadAuthotity and ihe Board oftfie· 
Penhsylyqnia Northeast .(?..e,gioru:it Railroad 
Authority , 

J9 ~ 
.. ~ 

l 
I 



I ' 

L 
~ 

I II: 

nt. 
rv. 

TABLE f)F CONTENTS 
~ ' . -

INJJtQPl.fQTIQij .-...... _ ... , ... ,., .. , .... .. ...................... ......... ~.;,_, . , .. ,, , ... , ..... ,.,.,,.:··· .. · · ···· · · • '····· · · ' ·· ~·· · · · l 

COuNTER,:-STATEMEl'.fr OF TBE FACTS ~D PROCEOURALHISTORY •. ;. 1;; ,; , .•.... ?.-

,·A, BACK.OROtJNl) ........ ;, ..... ................ ; .. .; .. ,.'. .. , i . _ _. ••. ,, . , . .. . . . . , : .. . •.•... . , •. • : • . . . • • .. ••..••••••.• ••... 2-

B. PROCEDUSAL HISTORY ... ,~ . , . .-...... ._.,. .. ., .... ,, ..• , .... ;., ... '. ..... .... .............. .. ,; ., ,; .. , ..... .. .4 

S:rATEMENT OF QUESTION INVOLVED ·:····; .. , i ... , ; ,,,·, , ... ; .. . ~ ... •• .....•. .. . . '.., . .. ...... . .. .,. .. ;. , . . •• g 

..A.,R;GUMENJ .. , .•.•...•..• : .,.······ ···:,-•·-::' ···'·':·_,' ·· ······-···,· ····-,·,,:···:,:"-•·•·:_,_.;_:···:·,,-... ; ....... ; ....... :._.,.:_ •... :,_;,,_,;,.: .... 8 
~- LEOAt STANDARD FOR:PRELIMINARY IN.Jf.JNCTIVE 

RELIEF .... ;:· .. _._ .. ,.. •"·',:•·., .. , .... ,., .. ... , ......... , ......... _., .,, .. ,.-. .: ...... , ... : .... : ..... : ........ ,-;:,.,; ... . ::-:; ....... ;.,S · 

.B·; RBM&N COJ.&WTELYLA~KS- THE RE.Qbt~ITE CLEAR 
RIGHT TO RELIEF ,FOR ANY FORM OF INJUNCTrvE 
_RELlEF, .. "~ .•.• ~~ - -· ~ - ~ .... ." ... ~- - : .. · ....... : .. :_·:···: ....... ~ ...•.. : ... :, .. :.,•····,: ........ , ...•.. .......•......•.•... ;9 

p. 

E, 

1. RBM&N'S·SECOND AMENDED COMPLAINT 
1s BA.soo ·sot'.ELYoNTWo FE:NN'st LvANtA 
.STA'IO~Q.RY~fROiistONS"~ S'ECTION.S . . 
. ~;614(A) ~I? ~§01'(~)(2) OF t !IB ~-... ,,.,, ... ,,, ..... ·.,., .. , . ~,,,~ .·· · ; •·: · ~ ·-·····,,,9 

2. ilBM&N iDbES NOT AA VE A CLEARRIG~T . . ' ' 
rd RELIEF UNDER:'SECTION s6t·l(A). OF ti:iE 
MAA, AS puPfLEMENTED'BY.6i 1' 1} .. G.S,: §§ 
39dJ E'J' 8,._EQ: ... ,_:,~··· ' · •· · ; ·•······ · · ·· -. · · · · i~~:,-: .~ ·.'.: .-1 ; . ... ~: ····· · · .. · · · · · ·· ' ······ ·· ·· · •· · " · ':'··· ·• ·· 9 

:3~ RB~Np)QE~ NOT HA VE A-CLEAR RlGHt 
to 193~mF}JNDEit sE:ctfo'.N 56o7(13X2' bF 
nm .MM ;~:·~ , . ~ ~ - ~ ~ ·· ...... ... ............... . · -. ~- ~--- .~~· ~ -.. -;·p ~~~i ~, , ~ ; ! ~~ ~~ - ,, : ...... .. . .... :- 1. ..... . ~ . ! •. ··- ~ '!,.· . .... . .... _ .. 'l: ..... ·33f· 

-a., RBM&N. HAS.NO CLEAR RIGHT 'EO RELIEF 
BECAUSBTHE~COUR T LACKS sus:ffict 
NiAriEtt:JtmisnicnoNDuE 'io'TH:E · 
FAILtr.RE.o:F RBM&N TO J01N AN -
INDISRENSABt'EPARTY~ .. ........ :.: ., ;~ ... _;,,;,,.;. .. ,, •...... :. ............. :.,,,, .. : ...... 46 

5. RBM&:t:·rsetAJMS ARE FEDERAL;LY 
PR;BEMP'DED ui'mER SECTlON lO~Ol(B) Of 
THEICC·T~,,-;;.,;:. , ............................. ; ., ;,_;,; . ~. ; ... _.,;:·" •C••·· .. ······ tt• ••A0• •,····•· ... , .... :.48 

@M&Jif CA}fN(:)Jf 'Q~;MO°N'STRATEJlv;1,MED1ATE ANJ) 
iRREP.AR,ABLE liARM.REQUIRED F0R:Issh~1-.it)iOF ANY 
fJIBtIMINAR.YilfJUNCTJ;YERELIEF .... .". ;;; .. :.., ,, .. ~ .. \ ............. : .... .......... ~ .. ,~ ..... SJ 

GREATER~JURX \YJLL OC~URfROM Gl~:ANTIN~G THE 
REQUEsn~D INJUNCTION THAN FRQM :PJ?NYING lT .. .......... ,,, ... ,.H .. ... ..... 60 

THE REQUESTED INJUNCTIVE REIJ~F AbVERSEL y 
AFFECTS TH:E PVBLIC;rNTEREST .... ,;.;: .. , .. :.,, .,, .. , ..... ...... .... .. ......... ...... ,·:,.-.,.,, .... 63 



~-

I 
I· 

I 
I 

I 

I 
ii: 
~ 

i 

I ': 

~ 
:Ii 

I 
I 
~ 

· .. ~ .. ?·.:· :=~: .. 

'"" 

Eliasol}; v .. Sch. J?is_t. df SJ?r{ng/ie/if.Twp., 54-"!,'a D. & C.2d' 5j (Pa. Comm. P1. 
19[0) .. ... :':. "'···, ..... .. :: .: ~ ... ... ",,f·, ... ... , ....... ; .. , . ,.., .. , , . ,, .. "·· .. , .·:. :. ;: ,:: :····· ,. ···c· ·· ' ~· , ...• ,,,.;·_. , •• , · ~' ·. ···:•.:• .. ...... 2$"' 

Evan.}'.burg Wqter Coinpqnj v. Per/fiqmertTownship; 569 A.2gA78 (Pa. -Omwltb. 
1S,l90J .. ...... : ,~.~, ......... ~ ..... :,, ..... , .. :, ... : ...... : ,.··· · ·· ' ···. · ~ ·-· ; , ... . , •.... ,i.;t··· -- · ~ · ···· · : · · ···· ·· ···· ' ·· .. ; ......... 3?, 41 , 42 

F. Z&clrerl, Inc. 'V:-FlahedyMechi,ii.1JcfiJ C<;miractoi·s, rte, ~qfa··wi 3984491 
(Pa, tmwltµ ... ·~o I 3 ) ·"··, ···"· .. -....... :,. .; .... .. ; .•• ;'. .... , .... , .•... '.: ... .. ,. ......... ,, ..... ,.,.,, .-: ...... ....... : :'·· .... ....... ........ , .. 2~ 

faj?us~_Enietpf~s~S,Y. JJNSf Ry. C.Q.,QQ2Fdd444,(3d Cir.)~ <:?Tf. deriiefi, 131·$ .. ~ 
. Ct. 842 ·(2016) ...... . :, .. ,,·,., . .-, ..... ,.: . ., .:_, ...... ,,,. : ........ ,-,,., ... ... : .: . ~,-:'. · · -':--··· '···~~::: •... ~ . , ... ;,., ...... _.,:····:· 49, s1 

Fla, $-. (/oast Ry. Co. v. City ef.W.: Palm Beach, 296 F:3d l:'.324 (11th Gi:r. 2001}.;: ...... ..... , .• ;,: ..... S-0 
.... ~ - . .· ., • - . -.·- ··+. • . 

·Fi·anks Inv, Co. LLC v. tJniorJJ'a~. JJ..R; ,Co.,. 5.93 E3a:404 (5tjt{~;ir. Z010)_.,,., ......................... ~. :SO , 
frihet~g-v. Kansas q;ysjl.y,-Cod_;267 F.3d 439 (Sth ·cir, 2001) .. : .. : ....... ;._ ..... ..... , .. ,.; ... ....... ~• .,:··-... 49 
:Gaa~ 11~/Borq_iJglf ofS~'witkle)!, 6~~- 0A:2d.64 3' '(Pa. Cmwith .. r~9.7~. , '..; ; '.:T"" •• , : ,;N,_c· ;.:., •. ···~'· ;PaS~ini. 

· Geri., Crushedstonl? Co. v. Caeritri'rvQn TYJ1JJ., 6Q5.A.2d 472 (Pa. Cmwlt4. l99Z},; ....... : 3·0;31,. :32 
~ .. '· .· . . -

.G(¢a§i),!1. y. MD,0$~C, l5 -~3d 479 (P<}: iou)., ... ; .... ,,., . .' ... , ... : ·· ·· ~· ~ ·- ~· ·· ~ · · ·· ! ·· ' · · · ..... ; ... : .. , ..... :., .... ;o .... ,.;. ,.,. 44. 
~- . - ~- '. •• - ·• -< .•• ·«· ~- • -~· ·. - -· 

GlicknJiin :µ, Wileman·Bros.-hElHbtt, Jnc, ; ·)~1 U.$. ,457 (:1997) ,. .. :.'., .,,,, ... ,, ........ , ... ~ ... _.,...,.:.,; ....• 54 

Gte~1t!vfo,imtam R,R. Cor,p,. v.J(~;nont, 404 F:3d 63.8' (24.Qit:. '.2QQ5) .... , ....... ,. .... ~-h ...... )5Q;, 52, 50: 
dree~e; County Citizef1.S:0hitedv. pr¢ene County So'lid WastqA~tfzorffy~ 636· 
· -A.24 l27S~ :)i81 {Pa. Cm.wlt}i, i994) ,.· ... :.:.-. ... :.'. ····· ·'·· ' ·· ··· : ..• ,;'··;:···: ····,;;;, ........... !.,., .. 7 • •• ~ ; . , • •• , •• • • •• -6'7 

Greeb!nqore, fiic. Y§; .if.utc'liiek:L}onstf11ctiQ11 Co,; 9'6.8 A.2d :Ho '.tP~; S:Q.per. 20ll6J;: ... ··"G': ·· '. ···)'1; 
Jf.ibbs "::. Arn~berg_, 119 A .. J27· (P~.-192~) ................... , ........ ,,,, .. , .... . , ... , .. , .. , .................. , .... ..... ;. 28, 29 

$ghrf4g? Wa;e11:Authoiitj v. i:owJ?t'i11ata1:.14:&Junzy_ MuniC:ipal:lfuthot;ity,. 6&9 
A:2iL3 74 (Pa, 'Clnwlth. il.99~) .... ;,, .. ,:, ... ,, .. ,.,. ... , ......... , ..... : ... ,.,.,,.,, ... , .......... -• ······:·;:" ···· .. · · · ~·· '" · ' 41 

· HYJ({}(jn~tt:u,ctF9n. Comj?a.ny,. lhc,.1; .. Sn?itlifield TOW.mhip, 8 A-:3.d l 009-(Pa, 
cll1:w1tli. 20J3) .. . , .. ,.~.,_ .. :, .... , .. ,.", ...... N.; . . ................... ;.~· · · -~~ . . .. ,.:. , . ; .. .. .... ,. : · '··· "-''''."'":·1··.···' · ·;,_;··· 41, 65 

Jn rq J.p~j 4uditRej;ortoflJe/daslro, 595 A.2d 15 {Pa. ,1991) ••.... , •. , ..... , .. : ..... ,., .. :, ........... ,:·· 28, 29 
. In te'Eiiate· off3ullattd.;:83&· A.2§ :594 (P~;, ~Q03J ....• , ....•. ,, .• ,, ; ... . ;~ , :'.; . ,, ; : ; ; . ;: .. :: •.. ... .. ;,, .. ... . ; .. ;, .£,, I l / 34, 

•" -· . ' .... _, - . ' .. • '. . •:-.~· . . 

In re .Rpil Freight Fuel Sw:charge Antilr'USi Litigation, 593· E.$upp.2d 29 (D.D;c: 
.2008). ...... , .... ; .. ........ , .,, ·~ · ··,., ..... , , , .. , .......... ;. :. : ......... : ........ :_,. :-. ,_ · ! : i''.' ·' ·~ ,, •. •. ~, ...... ... . :· ., .,,~ ... .. , ... ,, .• ._H_ .. ...... 5 .L 

. ·- , ..•.. 

J,f. Mascaro &Sons., Ihc, ;1. Twp. 9f Bristol., 505A,2d1071 (P~ . Ctriwlth .. 19&6) ... .-..... ,..". 30; 31 · 

L9s_day ~-Allegheny Col,lfi!Y, 453 A;2d ~4Q, 952 (Pa. CmwltjJ._, 1~~2)'.,, _.; .. ..... ..... ; .. , ........ 22; 2~ , 26 

~ial]qy k Boyei16wn~reg',scl1. Bel, 651 A.2d9lS(P;I. Ht~'h, : ............ ,, .... .. ,., ..... 7 . .. . ... .. .. . ~ : . 28, 29 
li!ark,_Lange- J'etitionfor iJeclatat01y Order, STB Finance Dock~tNo. 35037 at 
p;:J ·(&.T~B. Jan. 24, 2Q08) ,., .. : •. ; ...... .... ; .•...•. , .. ~ .. ,.,., .. ".''•·;-.-... . ,, r. : • .·•: : · ··· ~· ; •, ····· :· : ·· ·· · ' · '" · ·· ·· · · .. ·' '······· 55 

.Moon. TnWnship Mui1.icipal At1thotity v. County of Alfegheny, s96 A.zd I 18-1 (Pa. 
C$~fah. . 19~1), aff'd, 611 A.id-662 (Pa, i996) ... ,.; ... , ....• , .. ~, .. '.-....... ,.,, ..... . , .... ::.., ..... ....... , .. :c .,.• .• 1 i 

iv 



I 
I 
i 

I 
! 

I 

I 
I 
I 

Mor:rM v, $out'fi:.Coventty'Twp. Bq. dfSU[Jervisors, 898· A/~c!Ji13 (Pa. CJT1wJtb. . 
2-Q0.9). ,, ::•.::: "'". , .. ., .. '; i ' ...... :,: • '· ... . .. ; .. ; . . .. . . ; ... . . . : ... .. : . . . ; . : .. ;. : .. : . ,:~<t:; : '.~ ... :;,; ,.~:• :· ; · ~ •: t \ :• :• :1 .;~;,:: ... .. : ':' !:_ • ·t;:· •. 11,.J4. 

N~rnb~_rg'v.<City 9f PitishiirgJ11 ~2Q A.2~ 692 (Pa, Cmwlth . .t9~J3) .. ... .. .... , .... .............. .... . _,,., .... , ... 30. 

}fe\v - for~Suscjuehanna · & W Ry. GJip .. v.. Jackso11, ~O.Q ·p3d 298 ~(3d Cir: 2097) ..•.. 50, 5.t5i, 56 

No~thamptonv. 1Jucfcy Cowiij; Wa!et & S~lf?I" Autho1:iJ.y; so·g A.2d 605 (Pa 
Crinvlth. l986) ........ . , ......... , ... ,.:_. ......... , .... ............ . , .... .... ~ .......... ;._. ... : ....... :~ •·· ·· ·· ··· · ····-···· ·~ ~ , ' ; ··· · --··· ··· 38 

Q__lfyj~td v. Dlveni :908 A.~d, ~-h (Pa:Cin.Wlth. 2006). ... .•.. , ............. ':·'' '···; .... . ; ... ~ ..... •+' · '' · · · '"' ·' ".,..~ 9 

Parq _Tr~11Sit C01:pora(ion v. Cbu!#Ji ofliiotil}Oe,,4§8 A.2d 54~ ' (Pa. <;hnwl~h.. 
'19&3 ) '.-:;~ -:; ,_.: .. ,,'. . ·•-<t ." •• ••••• ,., ••• , . , . : . · ; _• • ' ••••• ,. • • • !· '·· . .... ... ... . ....... . ··· ' ' · .:; ,_; •. : ... ; • •. : .. 't ' ' ' · . • " . ... ... - , · · ~ · i · '' ;.: . , , ~ ~ ·; ; , '•{; 4~ 

Pir.ttriot-N~ws Co. l i. Einpowermenl:Teal1i ofHarris_biµ·g Cfi .,Di§t., 76JA.2il 53.9 
-(P~:· Crpwlili. 2ffQO) ....... . , .... ,.:.," .. ,._ ... ........ --: .: : ... ;: ....... ::··:··:•·· ··, •. , ..... .,.. ...... , .... ,. , .... .... ,. .,.,., .... ,.; ... ...... .9 .. 

PCS Phosphi:ite Cp;; Inc. v, Norfolk"s. Coip:, ~5.9 F~3ct 2i7 (4th.Cir. 2009) ....... ... ........ ;.,, ..... .... so 
.~: - . - <· _, __ ,' • - • • -· - . • • • -

P?;l'!&lvtin,iq Public Utility (:oinin:issioi,1 ii. Israel; 52 A.2d3 t7 (Pa. i-947) ......... ,.. .... _ ..... ,,.,:.; ..... 58 
. . 

Phifips. lkothers f!leftrlc;al .CPn.!rdct:ors, jne., V.: Valley F01;ge·Sewt1;Authtn·ity, 
9~S 'f[,246s2 (Pa. cm.with: 2oiQ):. ..••.. ,, ... ,".,:·····-.... :.,:, .. ;,; ... :,,·····,.·:····· ··'·'·: .... , ... ; ......... ,~ . ,,, , .. , 58 

PiU$ba~~liPalisti4es Pw"1 .iE(;v.r;fo~ti. , :888 A2d 65S·'CJ!<i.ipo$) ~:· ; .. ,:, .. ,, .. ;.:, ...... ,~; · ·~ , ·· ···· ·& • ··}O, 
~reniierC0111jjS9~uii<h1s, lLC'v. D?p1t'ofG/~n: Servs., 94'JA,~4 J&l (Pa . . . . .. 
C¢wit~ 20.08} ......... ........ ->, ... .. . i,,,; .• : ;.,,. .• ;.,,,O .,.::_ ..... . ; ..... , .. ... :' ·'° ' '·'~" -; .-.. , . ,~ ....... :············ .. .... ..... ., .. , ..... .. 30 

Pz:ice>V . .fhiladelphiaj'ar"(cingAutiwrLty; ~21 A.2d ,1.J8{P~. 1~§-6) .. :. ......... _. ........ .. , .. _, ..... :. ;:~ p~s!.m. 

fl_osf-nfield _'v. fen11sylvaniaAutvni¢b}le li_1sul-ance Pfan; 636A:2d 1'13_8, 390-9i .. ......... ....... , .. , ... 33 

R-osfntWejg v. fl'acior-, 321 A:7d 36(P~ J974} ...... ~ .............. ,,, .... , ...... , ... ,..: ..... .......... , ......... , ....... , ~1 
.-;- -. -~, - . . · ... -:""· - . ' - . - .. - '" -

S.alerrw. v. Jlhflaifelph-ia ~ewsjJapel's; bic.! :S.46 A.2d 1168, ~rt?o :{Pa.~~p~r. 1"988) ,; ..... ..... ,,,, .-... 33, 

S9huyl@i{ Tqwttship v. OventP:e~t:;, 4M:A.·24 6~5 (;Pa,~Cn:n.v}fl1. ~983J : ......... .-.•... .,., .... : .... .......... ·65. . - ~: . .. . .- . . 

Sfie114ngo Valley Osteopat~ic-.Hospitcil .. v. Dep '.t.of Health, 451 <:\.';1d434 (Pa; 
19~2} : .. ,, ....... ............. ::. , .. · ~., . , .. ~, .. , : .. .";:: .. , .... · .......... . -~ .... ;; ....... :.,,. :.: ·.· ... ' ... .. :.;_. .. .. ' .. :; .,._.;. , ....... .-: .. , ._. ... '."'' ., .. 9 

Smith ·v: "13prpugh 6fEq~t siToutisbur.g, ~94 A.Zd 19 (PiLCn1wi:th. 19?7) :.: ... : •. ;,·;,., ...... : · •''· '+; .; . :.K~ 
State}1i;de'1J'uildirtg'litfaint~nanoe,. ltlq. v. Penniyl¥qnia Conv.enttoJJ 'Center 

-Auth{J_nty~ 6J~ A,.2d691, ~Pa; Cmw:tli~. 19.93} ....... _ .. , .. '. .. ~ . ; ... ~ "· · ~·, · ~ · ,,. .. : .. :=·'-! • .. ............... ~ .. ; :<, :· · , •. ~ 17 

Sfif~ v. ·f{aRr:.~ 718 A.2d 290. (Pa. 19:98) ............. ~ .. : .... . , ...... ...... ; .. :.,.;,., ....... · .. ; ......... , .. , ....... ~ .•... , .•. ,,,, ... 45 · 

'Str.alton~v. Afl~glieny Cnty~ 91 ;A .$94(Fa; 1914) ........... . : .... .. .,., .. ::,··::: ........... ,, ... , ... , ...... ;;'.:.". 28~ 29 

Siqi~mit Tow11e .{;:enter, Inc. v, Shoe Show of Rocky Mount;, lp~;;, 8 ~8 A.2d 9'95 (Pa. 
200~} .... { ... , .. ;,,. ... . -;, ;,;-, ,.., .. .. . ;,, ••• ·'· ''·: .. ,;. :.: ... ,, ,, ... . .'., ....... 1 .. : . : '.' .'. '. '.:; ., • • , ... .. , ., . , ,., . , •• • , •••• ,,,, ...... ;.; ·' · • ·••' "" ' 9 

·rex.4s-C_ei1t Bus. l;ines Corp. v_ CiryofMidlOtliian. 669 F3d 525 (5th Cfr. 2.012} ...... ~ ...... , .. ,, ... so. 
ThqinpSOfl Appeal~· 233 A:2d 96 (Pa. 196'.J) .•.. , .. .. ...... ,..,,., .... , .. :,;.,'. .• ,, .. .... .. . ., ...... ; , ...... , ..... .......... , .. 3.6 

Throtlg}i Berger :V . . West J(}Jfer$onHUl Schoo! i)ish-icl, .669·A.2d 1084 (Pa. 
C.inwl.th:. 1'995} .. : .. ..... -.... : .. ., .... " ... ;.: ... L.< .. ........ :: ••.. •. .-; ., ... . :, •• ~ · ~· · ~"' · · · ·· ·: ··· •.. r: ..... ... ......... ... ;•·· ..... .-! .. .. , .. . 67 

v 



I 
r 
i 

I 

I 
r 

I ,,, 'W I S' I . I Mii ur u n ' 1 a :• 11 e ·:· m · nrw rn n n 

.L 'INTRODUCTION' 

ti.'ete11d!lhts J>~p_tisylVa:Oi<l N6Jihea$t Reg'ioni!l Railr@?d Authority ("PNRRA~"):iand ihe 
• '"'' • . a. • .• , "' 

Board of the , Peni1sy!Yania N o1the;:ist Regional Rai.4-0<3.d !\,µthority f'J3oard") (coUectively 

''.D¢f~Ada.nili'1), 'br'aj.14 tlll:qu~ ·t1id,r µn4ersimed 901,l~sel~ stib.r;fiitt~i.~ j3def U.1 opp0~itioti flJ the. 

Emei:ge.hcy A;ppJic~#¢h for f .teiip:Jna{y Iajurtdfon, (''Applic'!ti6n'') ·presented to tbe .CQUrt by 
.- A . . . • • 

Plaihtiff~ead~g, ~lp~ :Moµptairr lf: ~ cirthetp. R,ailrp~d .(°'RJ;3~&N'-J: dh ¥~Y 13~ 2015. 

:p~ is a~cfpal autlionty locate4in'.$gi:an,ton, f~mfsylvani~ which o\\!nS riµl lines· 

iµ . ~ack~i'.w.ann~ M9~o~, W ~yne ap,d . ~9rtha11wton Co'tinties f<,>t th~·.-putV9s.es ·nf . rn~tainmg 

f¢erar ~QPlll1oj1 c~er rail tr@sportatfon, for business an:d :41d\Jsti;ia:1 .devell)pm¢nt along_ fue;'rail 

lines. PNRRA 4llld its prede~es~ors came 'into· being ptlmarjJy as a -result -of private r{Ulroads 

A1:>~4<?Pi1Jg:'ancJ.1.or :Pladn&· rail lfues,out of service. 8y stark ,eohtr~~ ID3M.'~N is a p~vat~ fi;>t­

~r~~t r ailroad' company wµich ~laitns t0 be the. third large.st private railroad company '.in 

Pe~~lV~a. Iq3fyt&N has iil~d Jhis lawsuit i~ a qo~ti!i1,14.1~ ef(ort to. acquire co.!J:tr-01 of 

P~' s rail' lfoes<to ~dd to itsJ9~~prefit bµsjne$s oper~tiof!s. 'D<tspite- f:NRRA1~ op11D, -~q 

ptiblic existence sm~e- 19~2, RBM~N ,oQly 11ow seeks to -<;¥1enge PNRRtr:s c~~tJ:tll anci 

QmterslllP of !ts raU'Jibes ·becau§e'PNRiA's busmess and.incliistriai ,development eff<?& oyer 

·the past three M.cades have develop.¢ the raii lines into a V:.aliiable asset, 

!he ·cilri.eht App}ieation f!l.~d by RBM~N ts -h?t<?p.de4 'to clisruptth¥ o;n.goifig,cdil~~ctual 

relatipnship {th~. ~'Operating Awee$ehf;) between PNRllfL $ind its» operi!:for; the DeJ,awafe:, 

L~cka\vann,a Railn:iad·.Comp~y~ ijie. ~(the "J?L!'). ·RBM&N11io'\vever, cannot meet the ~d.atd§ 

reguJreC! -~der Pe1*i~fivarua law fw the type o:f:reliefitsee}(s in its Applic~tiq.ii for, a multitude 

of reasons_, iricJudilig: 

~ R1:3M8?:N -does. 11ot hav:e. a clear 1-lgi1t to rellef,untier 53 Pei. C,S. § 5614(;() be9ause, 
int~r· cilia; the,, Qp~mititig Agre~ment is .;iot a contract for "c0~uc~ion, 

. reconstruction, repair or work"; PNRRA is not ·expending public funds under the 

1 , M• 
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,Qt?.tr<:ttmg : Agie~tji~l}t; . th~. ()Per~th1g;Agr~~µ1~~1J'cabfiot.1<e'~\¥ID'.a~{tqilte .~~t6w~~t 
;f~ponsihl~ ~i~.9~r'~{:~tl~ ~p~rnti11g )\g{ee,!nci!it"~$ . e0~riiP.t :fy?1'A .S,¢tipn5$~4(ala$·'. 
"'!JJ:J~l!'.s~~~iC,e ¢PP~~¢t; &n4 ·'RBM&N, . Jae:~.·sfanqIBg ·t,o· ·ilSsi~i:t ~y:d:ii!n 

:• JmM~N d,{l~s. ~ri'.~~~ Qave. :·a ·9i~ar ·i!ght· tci reli,efw\ger $3 ~P~; .C.·S·: ·§ 0 ~4o7@J(2).. 
.6~i:~(!~(!~ . ii?t~r- · ~iiq~ ·~.ecH-0n ~j6pt~b)(~~· :~~~ : por: :a~p1i .fo· . ~},~· ·9~; :t!i~· 
. Qperatmg. Agre~m~11ti fNER,A'.~ ,e~i~t9~~ ·a,qg ; ~~riyiti~$ · pi,;eqatt.'tg,tf )YBM~:W~ ~ 

:=·:g~~~0:y~~~i~:r~~:~)~~~~~~~~t~.·~~~~~~~:n~~! 
do~tfin.e., ot· l~~h~s; .~~· lf~ Js. ~x~inpt frmn ''$ecti~n S~Q7(b)(2) ~p.~ei a, 
.sl>ecµ}8. ~xeO?-Pfion. · · · · · · ·· · · · , · · · · 

• · tlii$. ,c9utt la§ks· sfioj~ct ~att~r jur!~diith5tr . to . gr~t Jh~ :~J?plleation<p~alis~ .. 
:@M~N l)a& :failed fo'j01~ arijndisp~~s~hie i>llttY/Jliet>P1 whose. ~dgh~ :woYJ,<l.1?e 
4~~ciir hni>~ by ~M~N~s,.~~qJi~s1~d · fuJun<;tiv~ r~lief; · · 

:~, 'rjl~s : .Co.~ Jack$; . ~uoj~~ · matter Jur1sdi~ti~ti<t& gpµlt th~· )~.pplic~tio.4, ],)~a~~ 
. ~M~W~;:;~. l?Jrums 'bi¢aj on two staty ·staffit~s · ap:a'. its' requ~sf~d ·r~Wff;: afapp}ied . 
:!o P~·¥e .~JS~resslr pre~wpt~fplf¢eral1~w; · · · · · · · · 

' · RBM~N ca'.Wiotd.~nioi,~trat~ inip~edja1~ ~µ4· ii:re-par@le 1iarm; 

·ti . · 1Gief3.terjri]\ltY ·. wili . f~su~~, fr.0m .. PJlUltiUg, RB,M&:Nrs re«1µe$ted · 'inj i.iiictl.ve .relief 
'.th<!Ji frQm &riying.lt;. · · · · ' · · · · · · ... : 

·• · RBM~~;sje~t(es!~d'mjup:~tive reli.ef adveii;;ely~ffects the.pu'bHc 'intetest·; ·M:~ 

•. iIBM:&,N':s i:~tiest#injunctlve·teli~f alter& the· 'st~tll$ .quo. 

A<+ordingly~ l]le~~pp:llcatiprq.nµst be 4ei!i~a. 
• "'<' . ~ · - ' .· • .<: :·' • • 

u. 
4, ~~G~GRQ~ 

· B~~~as f~¢4 .oJil\pnt ·i2;. rn~. f..ttlw·t.@e of its forit1.atiqrt;:P1'TW y.;~ n~~u 

. the.: ~9nt-Oe.:Ooul}'w ·R<ti1rf)adAutlioiify~':MtRA:;'). . Tlte: proj~ct for:Wblch PNIIBAwt:lscforfued 
.,. . .,_,, ... , - . -. · . ' - - . - .. ~ - ' . ....... .... •. -- - - - .: . -

'Was acquirhig, 'hotdlngj w~tru~tli'~g., impr¢vi~&'· 'i:i:laitifi#ing, 'ppefatllig; Qwri,ing ·ai~d J~ui*; 

either ,as ~Ae$s9r or ·l~sse~;,· ri~hts-of~~ay~ &ackagei, si~~g~ : ·~~<l otlie13 :re.lated raiJ .trim~pott· 

fa~ilit~es, .. "·fpt ,~:e, ptiJ:p(?s~ of.?oqUlrlng ~lid pie'setvlµg [~ubhj .tail lt~fisp'6J1: ·facilities ·Witbiii th~ 
. •. <· -· ,•, <=· . .~ - ' -:· . ·- · ·. ·-,--,· . .- - :,. . . , . - .:· -·· ' :,. . ·i 
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:Comzjionwe,altil of Pe!lllsylVarua.' ' (2d ·Am. Com.pl. at~ 10; se.e cilfo Appl. at, 6.) Tu.~OO(j? the 

L'ackawarina Golfbty Railrq~~ Authority ~«LCRN;), whicb had. b'een,. fonj:ied· in 1984, jq_in~d into: 

the· MCRA .all:d the · MGM .ch?D,ged i~ n~me to the Peim.Syivarna Northeast Regional Railr<;>ad 

{\.utb,ority .Qr "P.NRRA:" Tbus1 PNRR.1- .as .a ~Jporate entity .is tl1e contuiuihg ·cotP.orate body of 

b,oth the MCRf\ and tl!e J,,Cllt\. 

P'.NRRA, acting as MCRA ~dt,CJtA , ·acquirecl .. existing rai4:oacl11nes b.eghi,ning in J 9&5. 
; . • <· . - ~ . ' - - •,• • - ~ - , 

By i9~:ii:, P-NRRA Pa.~ ·acgl1ired rail ~ihJ?S ~~irtg n0rtJieastfo::in1 Scrabtan to. Ciu:bondale'(the 

· J'S~,.-a~t9,n/Qarbop:ditle· rail Line') ~d sQ:qtheast from. Sc!anto.I} to .Ari~lo~ (the 

'\$craiitbn/Anc,tlotn,l;pk rail lme"), A~ P~ a6qmr~ tne ra.il 1ines ·µi the·perl{)d 198$.-19941 

deeqs for th.~ tail' lin~ ·~ere publ~cly r~co~ded, the rail •:lfues were war1<ed on pµblicly · ,ay.ai~abl~ 

Pennsj{v~~· railfoad man~ prep?feCl'by tJfe.~ipennsylv~a D.epa.rtrnent of·Transp,orratl(J11. tlnd, 

obv1ousiy, tl~e rail' fun.es We;t.e, vis~hle. 

After PN:ifuA aqg:uifecl lhe rail lilies .aescti:be?i abQve, lWM~N· acqufr~d' rait'.iine~ ~ 

1996 ~n,~ rmi~hty p~~iiet to f NRi~.A?s ~ScraJitonlAllalo:fuink :rhll lfu.~ . 'RBM&N~s- iQ.U lilies 

were located west of the PNRRA Scranton/ Analomink _rail' :1~¢.,a,P:d rfill trom Lehighton 1o the 

:Scraqt(l)n ~t~!t 'ill iqughly a north/south dfreetion~ 

P~ lias ·epJer:ed·into ;~ .s~ries ,ofq,i;>~rating_ apee!llent:S Wit}i. the t>t since i993, On· 

Augti!?t ~7, 201 Q, fNRRA entert;d ~to the ~mttent Operatin~ A~eement with the DL. Und~r the 

temiS df the Operating Agf~ment, the DL was· .granted ~e<cess · to and exclu~1ve tis~ of the 

:PNRRArailJj.nes to esiablis~ operate, ;anq Qiaintain fr~igbtia11 service. (See Ex. A. 1~ A..ppl at 

1~2_, § l'.) ~tMf~N . its·ylf h&S repeatedly assett~d :througpo\lt this cas~ tlµt Jhe Operating 
-' -; ' . . . ~ '~. . - . 

Agr¢rn.e11t !s a "Ie~eY (See; e.g, Rl3M&N Brief !11 ,Qpp~p ·to POs to Aiu. Compl. at J, tt, 15, 
.... : :, . ' ' -· - . ' ' ·... . ~ :• ~ 
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wern 'fl~ed, Qrjef~tl and argued before Jµdge,. SiiXto!l, ~ vjsiti,ng judge for f!iis Coqq, On, 

A;.pril ~; :2014) J~d.ge S8Xton ovetiµ.1¢d rpe l?r~\iip.inai:y Qbj~ctio1is wfthout aµy opiliion. Oh 
:... - - '' ' ¢ 

Apih i9~ 2.0.1.4,; PNRE;A,,ahd'1ts, aoatd ·~ DefendantS tllS!d a ijmeiy Answer With New M<ltter to 
'- -: . - ' ~ -

the Ain,ended Cbmpla:int~ 

Thereafter~ the parties coh;unence.d. d1s(?ovezy. ItBM°&N has oojett~d fo. virtually .aii ·:of 

tl)e· .disl:i£_very req\'.l~st~ bf .P~RRA .an~ ~~ ·13oru::d, has Jf r&dq.~~ b!J.ly·J~ee . pa¥¢s 0£ do¢umenls 

to date, .and ltBM&l-rs counsel has notified counsel for Defendants that RBM&N will uot 
~ ·----~- ~ - ·:-~ ... ~ - . ...... - ·. -. - ~ 

· AaY!{b~eµ s~~rp.i;t;ted :t9 the Court1s Dhcoyery Master but have• p:ot been r~sol v~<i as· of the date of 

this .nifug. :13~ :c.optras~ . PNRM :has produced. niore· than li)OQ page~ ' of doF~erits and'.has. 

·'subttlltt~ .to, lep.gth,y tl'e{:>ositioiis t()f·it$ Pre.~i~e~t:; it$ o.O:l& o~ei: ¢JJipioyee, ai1d ttiC' tri~fo.qty pf tlie, 

'!J.1en¥ers of l.t~ l3o!u;cL Th.us? PN.ilRA and its: 'Boatcl 'ha,ve b~* denied ai}y meaningful discoverJ 

mthis~~~· 

Pi:i. A,ugu~t- J~, 2Ql4? -RB~&N ~ied a Motie.tl: Reqµestjng 'Leave .of Court to· F.lle, a · . -· -- ~ - . . - ' ,• .. ' - . ' ' . ..., ~· - · ~ . - ... . . -.... 

Secon4 Ametideq .. Complaiut. .Although ,opposed by J)efendimts,: this Court granted RB.M&N;.s 

Moftqn tq·Arn,eg4 oJ\ D¢ce~beJ;- '8?, ,20~4, ,~d RBM&:N ·:fikd -it~ .$ec)on~ Affi,eii4ed Co_mJ?1ainf .. on 

Dece1J:1pet · 17~ ~014. th9 S~conf ,Aw~h~~9 Co~J?laint cqn:taips twp co'{Ints,. bo,th 'st)'Ied ils ~ 

declar~tory judgµient actions. 

lh ·Count 1 of the Sec-Oiid Am.end~<l Conipli:ll.nt~ wJtiGh was. pot mcluded iri the First 

Aipend~o- .Compl<Wlt, k:BM&N asserts that PN'RRA. :violat<;?d Se9ti.on .5~o7(b)(2) ·of the 

Muaj'<?ip~Jj:J' Atjthorities Act ("MM';)5 53 'Pa. C.S. § 5607(0)(2), by ~·engaging in .cm enterprise 

~uch ·as the· RBM&N_, at!d to the exc\tlsioh of the sam~." (2d Am, Compl., 1 77.) While 
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.ost~q~:bly ·st~I~d ~s ~ ~1aim for ·declar;,itory relief, R:BM&N in .Count f reqµests the Coiit to ordef. 

:that: i?NlUtA, a.t1d';tul: B.oaid Q.ive~t · PNRllNs :i:rajl freight business~t· "fu)9Jot selJ ~%e lights fo: 

freight traffic on its 1itie~," aud "dec.We'PNRRNs· Oper;:itfogi\m:eem~~1t with· the DL void.;' (Id. 
~. -,._-.-. , _ ,~ . . . . . . . --~ ' ~ 

.arp . . lc),('WHEREFORE'').) Jnshort;, Co~t I.ofthe Secon44mendedG0,lllplaint ~skstqe Ceurt 

f6i r~lief which could have the '¢{feet of ;rc;tnoving t>N.1.tRA from the ~~ail freight industzy'? 

'PNRRA/·s·priinary plifpose. 
' . 

RaM&N ~sec.ts . in Coi:lnt II .of the S~con4 Am~~ded Co1~pl?]1.i.t that th~ 0.perating 

Ag~e~r_h~~t niust p~ cQm,pe.titiyeiy .bid pwsy~t ta Secti61f~614(a) of .thC.MAA~ 53 Pa.l;.s. § 

S,614(~),; ?:s ·$tipplemented. by '62;£a.: C,S. ·§§'3901 et "seq. RBM&N. seeks in .Cqunt II a6: ;O'.rdet 

.frpmtli.e: ~oµrt declaring that: 

[.f~J ;:~mg, i~ .. '1lo~4 J11l¥~t ~~9i1~)V , 1h~ ·: P\!PF9 nq~~6 ··'*~ 
cqmp~tj.tive: l;>iddj.nk'teqtiitem_e11ts. of;'B P~. Q$._§ ?61'4(a}.clp.d 62 
Pa;: ·G;·~:-§§: 39.0l .~t ·seq . .fof conqac;_ts f<lf Qi~ operation .of Its tail 
lines, ·and thai at1i o.p~rating agreem~rits ~P:ter:ed intQ by PNRRA 
arn;I . 4ts ·aoara whJ;19tit1• hav~g "b~n .~ul)jei;t~cLtq tli,e c6rnpetit1ve 
'b'\dcUO.g .r~quJ,i;.¢Pi1en,:ts of .[fuyse. statutes]. ~e.4e¢i1i~· nµ.11 a:nd:Vojd: 

(2tf Airµ Corn.pl. .at 16; se.e also ·id. ~ ~ 86 ("~y contr?c~ entered iilio .by PNRRA for th~ . 

.operatfo,p, of' its ~il 1in~s witli<?u~ havi.Qg be¢n , ~l:lbjecte~ .to a p~blic competitiv.e .biMibg 

proceS:~: : ;must b~ · deelar~~ ·by ftlis ·~ourt to· ]?e null. apd-~Q~ci;~').) Thus., ;RBM&.N's 'pol:Ul! ~ 

s.~el<S · Jnanda.tory n~lief in · tpe form gf a5ki.Ag tile Court: ~o "yojd1
' 'tP,e existing Oper~tih~ 

~weement. 1 

' The Fir:st; A,hiended Com.plaliit filed .15y RB Mk~-. coptained . C{)unts for i'.iaju.n~tioii, 
(C.eunLI); '~d~~l~t~ey : a<:tion''; ((.;;o4ntII)_, ?nct ''mandamu.§" (Count.Ur) .. ~U thr~ ~o.P;ii~~ ~wer~ 
~xcl~ivcly based o~ , a claim that the · ex¢rtise of PNRRA.'·s -option, ;@der the ~Op_6raffug 
Agreellient to e#end the tepn of'that contract for an aq4fti9nat five yect!'~ was reqt!i!~ fo he 
subnutf~d fo,cornpefii!ve bickliJ,ig·und¢r Section 5614(~} of tl!e MM, as :supp1em~nWd, by the 
ptQyj,s~9n~ af 62 Pa.: ¢:s, §§ 399j ~t seq. , Thus, RBM&.N)~ the Se~ojl~ 4ule~ded Coi'ilplamt 
tried' .~6' ~01h.~ine tll¢$e· counts· .i.Q, ·Count ll While . atteli1.pti.~g to. styl~ ·.c61,:1nt: as a· reci\l~st for 
deci~at~ry relief; . . . . . . 
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n?NRR.i,\ and jts Boa.tg fil~d tiniel~ Prelitnimu:y Objection~ to Count r Of thl! Second 
---.- - ..... ·--: 

Amend~d ,Oomp'iaint on December 3-1, 20j:4; ass~rting(l)JederaJpre~mption imd'er the IC8TA; 

~+5 failure ~9 .state a ·cause· oiii'wh1clr reljef c411 -be gi:anted PY' ·attempting to ilse a 'd~clru:fitor)t · 
:< '· .- •• ·: '· - ,. ·' ·' •• .. - ' - • 

]udgnient actibn, to se<;]Jfe affitmative or Ulatidailius relief; &nd (3) la~k of subj'~ct ma~ter 

jl}risdicfioii by· llie Couq bec~}lsJ~ ~:H: the failure tojok theJ)L as aif foJispe"Q~~ble part)r, Tbese 

Pi:elilfl:i¥ty Qoje.c!lons, ~¥lii~4 w~r:e ,argu~r;i before J,udge Bl1ixtcfo oft .f~bruary ~7, ·201s, Je,m~ 

"Peridi,IifWitii tli~ 9Qurt. 

10.g Ma.Y 8'; .40i ?. ~ :i<BMffe.:N;s ~unsel · :provided h<jtice . fo ·· D~fencf~_ts-' cQUnsel Qt· 

1IBM~'N,'s-int~iit i<;>: present the.Application to the Cpurt on M;i.y I 3i) 201~"' RBM&N~P~~s~ri.t((~L 
.~.. .. . ' ' . - ' ~. ' ,. .~ . ~ . . - ' . -.~· '•· •. -. . . . .. ,:, . :- ' 

its Appllcat~~ to the Court ofr that date. RBM~N·~ Application r:equest~ , that ~s Court 

sc;:hedule, an ~ediate· k~ing on J:lle AiPplicatioi1~ . a;iid fu@~r r~q~esfs. that ti\is Court;:e,~tef:. wi: 

Or4~i: ~njo1~ .. PNRR.A and its .Board frol.li ~'si~11ing 'filiY exten,si9ii of 11$ cip-tent· OJ?eiatin~ 

,aJi£eem¢iit ·!liitllihe merit$ of thl~·:eoritioyefsy ar~ 4eci9ed;" m.1d .rnffi;ndatiAg iliat ' ~[t]'lie .:Cl,frl'.ent 

6p.epi4Qg afiri¢~~!1t .sli@ re~3# in place Hptil 1ifat0 fin,le. '.' J&e·'.,Prppost?d Otde!'.s fo )\'.p~l~ ; se~, 

Thus,_ ~M~N.s~~ks' in its Applic~tion t9 eJ1.join PNRRA ~ditS Board from -ex¢rcisiiig 

P~'~ optidn to exten4 th~ Opcratip:g.A,greement; wlier~~ the l1Itima1e·r7ii~t:f{BMffeN,se~ks , .. 

iii. t his lawsuit is ~ follows: (1) foi putported violation of S~tio'n 5607(b )(2) of the MM, an 

Orger ,4ec1&.ring void any Opeva$.g A~eeitienf for 'the use of PNR&\'~ rail'lihes ~d ieqv1png 

PNR$A tq eith~r divest .itself of it:;: rail Jines or $ell the rigli~ to fidgh~ traffic on its rail lin~s; 

and \i) in the alternative~ for purported' violation of Section 5614(l1) of ti:ie. MAA~ ;m Order 

·:clec'Jari)ig voi'd;-fil>.y Operating Agi.;.eemeul entere~ iuto by. PNR.RA wtthout competitive: b~dding 

7 

rt 



and requ#ing PN;RRA tfr subject t}le:Operatlµ·g Agreement ·to.tbt eotnp~tltive .bidding: ptovfsfofls . 

ofSection -56.I?-i(a). 

PNRRA ap.d its ·· B6cµ:d -now submjr this Pre~H~ariqg Brief .in; 'Oppo$itiort tQ the 

Applic;atioh. 

Ill.. STATEMENT OF_QUESTiONJNVOLvED 
. ~ . . -- ·.-.- -. -:_ ~ -

J. WHETHER R.BM&N '[S ' BNTiil'LED --to THE 'PRELIMINARY 
-~JuN~tJvH RE:f reJJ Motffl'sw m TflE APPLicAj10N1 - -

~v. ARGuMENT 

A. iE&AL '$TAN)>AR)) lf(lR i>REiIMINARYIN.tUN~TIYFauiLIBF 
- • . . . - <· .. , ~. • • ' • ·~- ~ ·,: • • . ' ' . •.. ' • 

A _preiiiilin~ injimctibrr ~hoW~~orily be issued where th~r p'~ :seeking, the inj:anc~on· is 

able t0 pro:ve al! t>f.th~ f<;>)low'ing e1!!ments: 

(1): 

(2)' 

(3) 

(5) 

(6) 

that the party·'s iight t0 relfof!s clear; 
I r c: 

1h~t the t¢1i~f is nec!!sscµ-y -N prevent irim:J_~:iale ~cl ~eRarable harm 
which cannot 'Qe cdtilpensate~ by damage~~ - -- • -- - -

that greater inJtiry wiU opclir fr-om:iefusiri.g _ th~ illjunction than from; 
grarifu\g it; , ' _, - -

.th<;pryJimfil~ i~~ctiopwilinot ad~ers~ly aff~ct the public interest; 

that. the illJtfu<?fi0!}• will re~tore '~' parti_e!) to fu~:sf4tus <CjUQ' a.S ,)t existed 
mlli;ediately •p_efor~" t4~ aUe¥eq. wrqt1if'ul toµd\1c.~; anii 

th_at the allegecl ~Qng' is mamfeSt, lin.d ·the lI!iUllttionfa reas_ona_bJy suite~ 
~~~~ - - -

See, e.g.; W,arehime v. WareTi'ime, 86_0 A,2d 41', 46-47 (Pa. 2004); Cenkal Daitphin'Educ. Ass'n 

v. Central' Dauphi!i' &h. .,Pi.9t.., 792 A·~a 691 ;, 6'j1 (Ba, Crpyrlfh. 2.001)- The burden o.f proving 

,all of the above elep.1~11.ts is oii RBM&N as Plaintiff; failure -to establish anv one .oflhe..el~ments 

reqnfres that 1:lie prelfrniriaty mi®c46~ be denied. Wilrehjnze · ~6Q A.2d ~t 4(.; Su1nniit Towne · 



ll. I J 

Ce11ter, Inc:. v, Shoe Show of Rocky Moun!; lm;:, 82S'f..2<! 995,_ 1QO1 tPa~ . 2003)~ Pt;rtr~()t-Nel11s 

Co, ,v: t1(1pQl1'CrJnent Tecipi of Harrisb1ir1J t:i-i Dist.) 7(:?3 A:;~d 539; ~46 (P~. Cniwlth. 2'600). 

B. ©lM&N COMPLETELY LACKs• tHE -~QUISITE CL'EAR .RIGHF To 
R.ELIElt l,{ORANY'iORMOF:fflJDNcTn%J~)i:L!EF " - < ,. • • 

To es~abtish-.~ clear rightt9 relief, the Jj_+ovant i'.nu~t ~m011~trate that it ii; tikely to pI~vall 

onJlie_merits; .Sum1n.it;, 82,~ · A.2-d'at 1001; · QJivre1~0 y. Diven, 908· A'.2d ~33; 957 (Pa .. Cmwlth. 

-2006).-· The movant must,' <!t a mfuin~u~~ establish a pNinaJ~qirdight to relief. Shena,1igo" Vaiie)i: 
... • .,, • -- ' J. ,• >. ,, 

Oste:opg.thfc. Uospitcd ·1i. JJ~p 't qfHeaith, ·451 A2d 434, 44.0. (:i?.a, 1-9.~2) ,. .For theJ ea,sons .set :f9tfu · 

; pel0w; B;BM&N does pot' hav~ ~ dear light to reli¢f u11der Count I :Or ,COlJllt n of ilie. Sec0p~ 

Ame!ided C6ii:i,plaint. 

1. RBM&N'S 'SECOND AMENDED COMPLAINT IS BASED SOLELY 
Q~ TW°O)~~NS)!!-V ~NfA. ~J:A;t:giQitY PllOvffliQN~; SE{t~o~·s_, 
56'14(;¥) AND5607(B)(2) QF THE MAJ\ 

I n its',·SeconQ..A,pie.nd~d Comph,Unt~ RB¥&N pfegil.ses the;_eofuety- ofifs .clairils -0n :two 

P~nns,yl:\!l'Ulla statutory ;PtOVision:s: Sectidns 5,~l4(a) <anc!'-.56o7(b)~2J of the ,MM. ~M~N;~ , 

ll.iterpiefatiow of-Md reijahce .oii .bqth ·statutory prov.isioh~s 'is compl~tely errop.~ous, for !h~t .. . . . -- ' ' . 

reiisoo,J,lt3Ml%N h~ p.9 Cl~?r right (q relJ~f to .~uppori 'its Applicat~on. 

-2. RBM&N, J>OES NOT HA V.E A CLEAR .RIGHT· TO RELlEF .. UNDEil 
SECTlbN - ~L{i4(A) ~Q:F' rim MAA,, A'.~ Sllf PLEMENT];µ · BY -_62 PA'.. 
_q.s. _§§j~oi ET SE(l. . 

~M~N atteftiptS to a:ss~rt in 1Couqt II pf i 1:ie Sec01~d' J\ineJ!ded ·Complaint. that tQ.~ 

Pperatfu~ Agteep1enh:nµst l;>e cqmpetiJ,ively bid ~urslil'.llt lQ Section 5614(a) .pf the iv!AA •. as 
'su,eple~ented qy 62 Pa ,(;;$. §§ ~90j f!f sei/2 RBM~N-'~ s_uperffoial cl.aim under :Section 

-~ As :discussed in: ~~~tet .de41il belbw, th~ provj.sions of'62 ?a· C.S. §§ 3901 ~t .si;!J. ~ appljt 
only· wh~re ·~omp~titive b.i~ding: i~ otherwise j•eq1{ireq by r>(>me other statute an9, thus_;. are not 
,a_pj}Hta'.ble here: be6ause, info1- alia, eompefi'tive 'biddiiig is n9t teqUired @~i'e-r Se¢tion S6J 4(a) Qf 
~~. . . .• 
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cpmp~titiv~ ' i?roces~ _purs~t to IJie~e statutofy provisfons ii1ust be declared by thrs Court.to b_e 

.fl;qll anqy oic{"_ (E,mph~sis _added). Furtl,ier, RBM&N teql{est$1nits praye;r for reliefto'.C.ounflI 

that the C9urt 9e4lare ''ib,at at?-y oEe/ating agiee11ihits entered -u1to, ; , vntho1;1t hay~J;ig 'b.eep. 

wbJected to competitive bigdi'ng_. . . dPe ·deinn~d null and VQid." {2d Am; Compl. at 16 (e1i:lphasiS 

~<l:ded) ~) ~M&N t;annqt.qeny the plfilalangu~ge of ~ts · Seto rid AUie1_1ded Complaint 

. t4e: D£'s: d~hts '.~~ .a\so 1il}extrfoably linked wi~h t~e S'lajins ~sserted in the Secofid 

Affiende~ €:0inplaint; such that tqe bi is. an indispeiisabl.e _party, because 0f the DI/ s exp~~s~ 
'~ ' - - ": ~· ·- . - •'"": - .• ~ .. 

·by .{>NRRA, ln fact; the pt, is fb~- oiil3' rail operator ~the ,S)B has authorired' to provide ·sefYiCe 
,_ :" . . . ~ ... ... . ' ·. . ~ . 

cm, .PN.RRA',s Jines .. A._s :a ~es.ult, tj.ie DL. is subjectto<BT.~ regulatfoµ as the rail· carr~e·i; directl_y 

4ie~porl~iple · for :providipg- -responsi~e' tiµI ,sewfce 01), JN~/\(s)all · Iin~s _&1Jd;.is. 9hgga~d· tq .. 

:_cup;i:m1e--sucli s~rvi¢e "tintii.xelieved .. of\that respopsibillty,by the SIB, RBM~N's clai~s~ if 
• ' ~ ' p ~ . • . ' .•• • ' • 

§iicce~srui. · thfeat~n : tp ~t7~fyr~ Wftli the, DL's pefiohnan~~ Qf ~c9-vitles th~t ar.y ~.Pt oiify 

. ~¥.thori~ttd bµt·rajuiied _by -~e -ST~. RBM&N failed toJom g:e f>L as a necess~ party,: thereby 
... · ... - - .... ~-

'.deplivm~ this Co.urt ofjun~d.icttqii. 

A,:ccor?ingly, RBM&N has failed to demonstrate· a cle1lf r1ghtt() relief witli resp~ct fo any 
. o:f "its clitims; RB~&N'~ f\ppli,cation nhlst therefore be d~Qieg~ 

-s. RBM&N'S ct.,AiMS ARE JtEnE;iULLY P~EMPT;EO -JUND~R 
·s~CTION lOSOi(JJ)QFTl{E 1¢-CTA 

Ibis ·Coilrt~ ~· an additiopal' tht~hoJ4 matter; 15 l~mks sµhject matter jurisdittioh o~er 

Rj3M&N'5 clilirns_ ~®d/or 'the. S~g9f1tl An1ended -Co1:1ptftil}.t .fail~ to state a cause Of .ru:;tfon o'n 

\1{lu~h 1l?e reqyest~d relief. C!Ul ]?e. granted beeause,.RBM&N:s '¢la4ns anqJor .tbereJief RJ3M~N 

. ,.. . .. ,, 

15 nus < ~eshold issue is a'fso pending before the Court OU Prelimlliary Objections' t<;> th~ ' 
$eeon4.A~nende9 Qon1plaiht. · · · 
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seeks fo. the. ~e~qn.4 Arpen.qed .Cp1nplaii1t af~ ·exp.r~ssry pree1npted Under federal law by 1:$ectiqn I 
.•·· ·· "· _. _. .. .. : _. . , . , . - , - . ;. ~- ·~· c;.<- ·_. •, ·._ • .. - • ~ -. _. . ... < • ·'· ·- .:« . ::-. . ;. 

1 Q$Qf.(b }oftbe, lGCT A..1'6 'Fhat :(ecforai $ta.hite,pioVj,des,: 

'Cb) The j'J.!tis4iet10P, of the [Surface Tf:~1spo~tionJ. )3_oarct· 
[("STB';)J oye{r , , 

{l) tr/1nspof~ai1;0n .by rtiil cwrjer~, :and th_e rehiedles. 
prov;ided iJi'thi$ part' with . tesp~fot t<t rates, .classifi9~tiolis, 
rotes: . (inHucli,µg .c~r s~1'Vice~ Ult~rch~e. ~.d other 
'Operating tules~;i,ra,c:;ti.ce§, a:o:utes, services; and .facilities of 
:such carriers; ahd' . . ' , . 

(2) the ·cefuS,tnicti~n, acquisition,, ,opei'atzbi1, abiµidonn1e,nt, 
9r _disco~tii:iuanp¢ pr. spµr, ·ind~fri~,l.Aeaai~ I &Witching~ or 
side fracks.:ot fatilities; eveii if the .tracks are located, or 
iµteudeci to tie 1o¢at~~ entirely in on,e st~t~, 

is ex_clustvf! . ... Exc~pt . ,ag qtherw1se pro'\fided,jn. tlii$ part,. the 
.tem~qie.S.]JfO;l;i4e.d:un¢er fhis p9rt wi!h t:especf to .re.gzjlatio.n ofrqil 
tr'ansiioi·iation;ar:,e ~~clus.i1w an4 'J?feemJl.~ tbe· i'.?1ii,eqf¢s provi'd~4 
under Federµl"qr Sta{elaw, 

4g·u;,8;c:§l050J(B).(emphasi$·51dded).. Thus~-tb:e .ex-Olusive nafm::e:offedetal regulatiqnisdear; 

Congress en~eted the ICGTA ,to vest exclusiv~ ju'tisdi¢iio1i. in the Federai sm. at1d 

,s'pecinc~~.uy 'harr-ea the "~tat~s ·fro~,Ie~atiiJ'g all aspects ofraj/Sei'1J1ce . . See Fayus Entefp,rises v. 

,'BN.$f }?_J,l± Co.~ 602 F.3d :444~ ·449.;50 (3d C_ir.), cer(. aeJiied; 13"1 ;~. 'C{ 8:22, (2019),: >(~TI!e 

feghlafioa (If raiJ+o?d op~r~1ons h~ long been a: tra?Hiona}iy Fedetal . .eµ,deavor; 'tg ,:getter 

~sl:;tqli,sltUiuf6rrn;.ty i:µ su~h opetat~8~ :~~expedienqyin conmie:rce5 ~p.d it .appea~m~itestthat 

· Co~we~s intended the JCCTA to ,fw:th~i:that exclusiv,elyfed~tal effo1t.'' Friberg v: K'atzsas flily 
. -· 

S. R~~ Go,.., 2fii4 F.3d 439> 443·t5Pf Cir. 2001): As .noted ~y· 1i1\lltlple United Stat~s ,Co\lrts ·of 

Appe~M ''int :i$ dimcµittQ:' iin~~~ a· ·\Jrpade,i $~t~:i~ii~' of .Congress»$ intent fo pr¢etri.py state 
' '..,,, ,. • •.. . < . • ,-:, ,... . . __ , .. - · . ' . - - ~. ~- . -- : ,. • · "-: 

_ t6 }NRRA' s: preem~tion a,rgumerit related to Sec;:ti,oi,l 56()7(b )(2) of the MAA is the 
supject of g ·p~etimiilazy Objedi0n~'.t6 the Second· Amen<led: Coinpl~fot penlling With the Court 
_pNRf{A t~sed :a s~parate anq '.~tsfru~t preen1pti01i . argum~ntrel~ted to .Section 56l.4{f!,) Qf !he 
MM as · a·Pre1.in)inary Objection 'to the First Ame.t)!;ied C91llplauit, which was ov~iiul~d by 
.tudge s~ton on:April 9~.2!H4 \\!itl:i,<;>uhmy opini<nL · 
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.r~guia,toryauthoritj ovet rit1l!:P&d op~.ratio~s." Green ·M.ountdinR.R,. C91p. v. Vfn1ionl,A04 F.3q 
~ -~ . .. .. . . . .... - - - . . -~· . . .... . - . . . 

63$, 64$ (2d-~!1;~ 2005).and City-of i.:ui.JUni v-, U1,1fjed States, 1.5,4 -F:3'c:i. 16~, 1010' (~tit Cit:.. i.998) 

(~MtiJig CsX Transfi~ 1 .ftu;, v. :(Jq. Pµq, Sexv; (':qmm ~n, 941. ~11::. sµpp. 1573{ j5g1 {N.I?~ Ga; 

199$)), 

Th~ first ~t~p in.an ICf;'f A p~6empti6n ana!y&is ii>-tq detemµne ·whether t11e aetivities at 

issti~ afe 'subj ecf t9 the. lCCT~ i.~~. wh~~f tbe ._r.~Je.vagt aclii\iities i;elafe to "(l j fyanspqrtation by 
;-. .., ·. '' . • .. . . - ' ·~ .-:,. . .,.. . ., 

rail earners, and the retne9.i~ prQvided'in this paii with respeet to rates, classifications, .rule·s ... , 

· :ptaCtlQ~S, fOlJ_te~; -s~ryices, .{llld' f~#Jit{es Ql" such tWfCf~j ~cl (2) ihe CO!ls'ttuctton; acqtiJSlt~Oii1 , 

- 9pei<!tl6fl~ abandonment1_ pr .w~994tµluan~~ of spur, in, des.trial; Jeam, S\Vifobirig? ·?r siqe track~? ·Ot 

facili.tles:· 4-9 U.S.~. §}0501(0); see. also' Texas Ce11t, Bii_s.·Une$ .Corp. v. City of}.,fidlothla1J, 

- 66,9 'Fj~ :s25t5+9~53b ($;thCit~ ·2D12'; N¢WlorkSitsq1:1e!idifi;,t;L &tr,·Jiy .. . Corp,; v; Jdck:Sitn~ soo' 

E.3!l 2j8~ 246.,.252 t3d Ck 2007). WI1ere the· IQGTA ~pplles to the a¢'tivitie~ ~t i~_sue, . the· 
~ · . 4; • ' . ' 

!eril~ng qties1,1orr is whether flje· reley~nt ·state law or r~glllatl.op,: :t:alls witlmi. the ·s60pe of 

ICC'.IA P:t:€!ejh__p~oJJ. ._ CO.utfs nav¢· eon~ist~P.tly i!lt~~~te~tjp,~:IGCTA :tp ']JreemptQ ali stay~ laws. 

thatmay reasonably be ~m9. to have the effect of inan_agfug;.o.r gov~g rail tr~sp9.ftation." 

New Y-q,rk Sr#q,F~ha.r.ina, ,50'0 P3d ai 252 (quotat1011s onajttea); S:ee dl$o filaln v'. Kansas .City$.· 

,Ry. Oil, ()?~ F,"3d 7'96~ SQ~ (5tl~ eu-.. 20~l};. PCSP7tosphat~,Cp. , !.ttQ, -v. Nor.folk£ Cdrp . .; 559 
-. :- - . - . ,. . .,, '· ' ~ .~--

F .3'd 2ii, 218 (4th Cir. 2009); Fl~ B. Coqst Ry. Co ... v. Cfiy. of W falm Beach, 296 F.~d 1324, 

1S3l .(1 [fu Oir1 :2061}: ~ike,Vfs~;; «~<' ~t]o the extent ~emedles are.Jjr<}\r"ided ·und~t 1law1nfliilt have 

the effect Cf -~~~atj.ng [Le..; mfulaging Qr govetning]ra:i~ frilPspo~a;tjon; they too <\fe ¢~pressly 

preempt~d." ${ctt7l, 63.5 F.3d at 805 (alteration~ in original) ,(quotiii~ Franks Jiw. Co; J,J.C v. 

Unio1~Pctc. R,'J{ -.Co:,593'_FJd 40.4, 410 ·(5th·Cir.26ib))1 
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Whtie-.n9t limited tc,), such, the for~ -- concyn _of ICQTA- -pr~eqiptioil. ' is state· a.ud local' 
.·. o: - - . . - . - --- ~ -- · -<~ 

ef!r;>nb1idc .regulqtlon ofraiii;9ad op~ratiOns~ See Elam, 63.5 F.3d i:tf· 806; FayuS; 60:2 F.3d at 4?1 : 

New York ,Sufqu?hg_nni:i, SOO F Jd' at 254. Thus~ the iCCtA "comp!e~ely pn~empts. state ~aws 
~- ~ . '. . ::,.,· . . . . ' . .• ·-

(and teID:epes b~s~d _on ~ticll law~) th&t djiec.tly attemJ,Jt t-o tjanage .. or gove~ 'a rruli:-0.a4's 

deyi~i9ns in, the -eponomi¢ i~alni:'' Elal1J,, . 935 F.3ci at 807; sei!-.a_Jso-Fqyi!s., <?O? ll';Jd at 45 I .;52; 

N~1~ ' Y<?r~k Susqpe/1ani:zµ, 5:00 F.~d at 252--53; ln' re Ra!f f'telght Fu!?i Surc11fJtg<? Antitrust 

Llti,gqtjqn, $~3 ;F:Supp.2<1221 39 ~.p.:q. '20.0'8);. qff'ciJ Ftp!u~? :602 "F.3d 4441

• 

·pow.e~s. to enfor<?e generally nppl~cable la\\>S :having np-!pore· th_an::miAneiderltal ot<remole effect 
~· . - ~ . . -·· - ., •. ' --·- .. ,, - -

op, rail ~wpo,rt~tion, Su~ law.s; how~¥er:. are -pennissibJe ·o~y if tb.ey:co ~wt pi:ev~11t~.fut.ertl!re 

With Qr uqre~on~bly--'Purd:en_r~irpaa.-actfv1tieS'. Fay'tls-, :602· F3:d >atifS l ~ NeW ·Y01:kSus~treb4nna,_, 

soo;,F:Jd af is3:; CSX'Transp., Jnc . .:P~titfonfor beclm'.(It.ol-y Ortier; :s'fB· ·Flhari~e bock.et '.N,o. 

3466.~~<26oS"WLTO:i4~9o, *4 ($.f:B. lVfay·J; 2005). Apply1~gtltls.· sta1idard1 court$ :i)l~th~ SIB-

liave· -re~o-~d '"two :6ro51~c~te~Qries. of *fate and-local aC.it~iJ.$ to. be.pree1npfod r~g~dl~~~ of 

th~ corif.ext QI J:a,tWn~efot the action;•~ thus CODS:titufuig-a "pe[ Se U!tr~OJ1ab1e ·interfetenee -witli 
•- . • ~· • . • • : ~ A - - -~ • ~ • 

mterstate commerce:" ... - .. .,.. ~ - . 

Tf1e first is -ap.y form. of $1ate o.t local :perrnitt!1ig ·Pt: ptec\7filalic~­
that, by its natw:e, CQuld 'be. 1.JSed: tcr-•tleny- ti: -rqf,/rQqcioffig ql)ilil)! 'tq 
c~11_ductsome pq{-t of its opefdfio.!JS· or .'to. p/·oceed with acliyittes 
th_qt tlie· !3oara :1~af gUthbrize&: ' 

-Second~ there ~!!I!Jre no state-ur~l9~al:regulatio1J. -of111atte1's ;dif.ectlj; 
r~gu(/i!J!#)}Jy th_e .[S,tfJ}~such ~- the-·COJ:!~tuJ;~tiur}, - Qpel\GftOIJ, µnd 
ab{l,ndq~ment of :r.ail tuie.( (see·'--49' u:s:c, ;§§ -~090J-10907); 
railf9ad m~rgers:~- _ line aciuisl.p.p~s-, and ot~r fQ~,s o~ 
consoli,Qirtioii (ieif .49 D.S.C. ·§§' il321-U328);:1atid -raih;o~d rates 
~cl ·ser-vjces {see:-49 U.S.C. §§· 1050f(JJ), 10101"10747, i 1101-
1 iJ24)'; . ' < -
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•' 

·CSX' 1'ransp., _ 20U5 'WL 1024490;:, >!:2 (e!)'.iphasi~ added) .(cit&tiops onl!tte~) (citfog i(}i•ee'n­

~1Qunfai~ 404 F3d ,4t $41-45;: Cit,r .. -o/ Aubui-n, 154,;:E.3<L at iO}Q-31); ~ee a}$.o J:f.ew York 

Susq.ueimnn,a; SOQ 'f.3d at'25l. Fot st<l.te ·arloql:IJ ·act_i911~; falling O\.l1~ide :M thes~ ca~egotics; t'ihe 

·sectiG,i 1 OS:Ot(b) pteemptton analysis .requires a faotu;:4 ass~ssment: ·of Wbethet tbat ~ction, would," ..... ,. ~ •. ' ·"' . . 

have tlle effect ~>f preve,ntilig or ~ea~mµably interfoWig .with' i;aih·0ad' ~nsp<i>I:tiltioh," clx 

· Trgns]J... , 2005.~ 102_4490, *$;-see"also ;Adriqn, 5$0 F:3d 'at ~39-40 (citi~g C:SX Tran~p., '400,S 

Wt i 024490), 

a) lCCTA Preemption of theApplicafioa0fs3, Pa. ~.S~. § 5607(6)(2}' 
cc~ulit 1 Of tli<~ sec6'n<l AJ_riefid~d c6mpI:t'intr· · · · · 

~~ ::< . - -<·-· - . ~ .- • ~ 

RBM&N's atterript~d ap_pji9~tio11 of ,a ~tate l&w~ $,Yctfoh 560'7(b)(2) of ~e MM, to 

-P~ ill ,CoJ!n_t l QHts ~¢c0pd :A.m.epd~d ¢~upplaint fa .eon~pfote1y alltl cate~brica!lY .{lieempteq 

.by .. ~_eqtii;m 1050l·(b ),. of 1:4,e IC~J;A. ,$ect,ion 5o07(b)(2), if appfi~d: t<;> trulroad-ielated ~~nici?<\l 

~~thor,iµes ·m the manner advocated PY. RBM~N, w9uld .ef{ective1y·rigµlate who C?fi Gc'ljuite; 

COfJStru._ct ap,df:ot.opernte rail lines?· ,where ~ail lines can be ac~uir.ed, t:onftrur:ted andlor openatetf:, 

·illlP. w~.llt a9tivifies .3p,d operations caitbepenornied qn truLlfoes-. 

.RB'M&N, through, its. ,propc;>se,'d applifatipn of Section S607(b)(2) of tli~ MAA aµd itS 

.. +~~J1est~d retie~ ip Col;lnt I of its Second Amencfo~ doniplaiii(~ .att~mpts iq ~pply a §tcite faw in ·~ 

mruwe,t that would ~91u4~~ disca11i-B'fliqti,f!e of.fr~igJ:it r-ail sef\iice -l?t P~ an~ its choseµ rail 

oper~to~; qi.ves'tltlife ck dbfi:rz4oruneni ,by PNRRA of itS rail Jfne"l? or: ~ale · of '!!$ freight it.~c 

cigbJs;im4 acq11,i.sftlorz.,or jnu;chase-o:t' PNRRA's raii lines and/orft~fght tr~ffi~ rights ,by a third 
~ • - • . • ·~C ' • ~ "! ': • • - • '•' ·• 

party. All of these a~tivi~s cleatfy fall -~v1thin· the fill} bit of.the ICGTA, .and, mo.re i:Qipor.t?-D\:lr,, 

all of these activiti~ ?re directly. regulated by the STB, thu& tendering an:y staty ot- locai action 

Telateci: tQ these -activitieS. completely pi_e~mpted under th~ second ca!ego0:'. e~tablis}l~d by t}:te 

C9urts a.pct; th~ S'J;I3. 
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;'Sectfon 1050l(b): of the, JC~TA itself provid~s: "[t]h~ jutjsdi.c,tion of the: (STBl 

over .. . hanspqrtation .by i:ajl <;arrier, and,; .tl1e e:qn~·tr1f.<;tion; dcgl!t:sitfon, o.Pl!/ati~n,. iibqn'(jofrinefH,. 

or dls9bntinua11c1: of spm, industrt~, tefu.nf s.wi'fobing, -br side trae'ks1· .ot faciliJie~, eve11 if il:;.e 

tracks 3ife locl_\te9; -or in~em;leg. tQ bl? J99ated, ~µl4'ely in que · State , .:~ exeiusive;, 49 U:S.,C. 

§ 10~501'.(b) '(etn.phasis added} EX,p~dittg ·on :this otoad statement of Jiirisdicti9n, . .the lCCIA 

j~Cludes ex~nsive provisions reg?rf1fi1g the STB's a~thgiltY· ov~r cohsfiuc#pn and :qpe!,'ati.on of 
- ' : ~ - . ' , •"• ·'' . 

rail lii~~s (see ·,49 U.S.C. § rn901 (requiring-STE review appro:va4 fo ~~~struct anc1/ot pr9vid~ r~il 

tra,Qs~orta~on oye~ a rail line)); ah,andonpleiit of rail lin,~~ aiid dtscohti1!uan~ 9{ r~.l opei:atioJis. 

(se? 49. U.S·.C. ·§§ l'09q3-lQ904 {reqltirfog 'STB :reView and flPPt,;:rvaLto abandon and/or 

di~col}tllit+e r~l tra4~portaµo~ on any raH lme)); -an.9 purcha$e, acqllisitl'on and operationufniil 

. 'tid~s and .traefkag~ rig1its (.see 49 U;S.,;C, .§ 1Q.Q02 (requiFJng :ST.$ !:¢Y~ew and al?proval for .short 

line p\ifchases),. i 090? (~elating t6',purchase of abandoned rail. piopertles for public conv.en:i~nee 
- - ' ' - - '=' ~' • 

an~ ll~e$sify)? l09.07 (relatibg,io ptee!}1pti\'eacqpisifron~f 'r~l ~e~· -fC?r-iJ?adequate .setv.ice); an9, 

~ 1323q fJ26 {requiillJg_ ·~~· reVie\~ .and ~pprov!Jl :fo(~cqtiisitjon :of: rait lmes ~d .frafk;age 
- -' . ~· . - - ..... - .• ~- - .. 

riglii:s))_. · PNRRA complied witt1 and received approval tfopi fut? STB · lJ.l;ld~r th~ , ~~le.v~t 

s~tutbry provision$ listed above to undertake a v~iety of its ·actions. As a .result, l>NRRA:.is a 

n.on-:qp~rafing Class ID rail -~!Utj~r v{liolly subJect to sta Jurl;sdi¢tf 9n. Th~, applicJ3.tioµ of 

Se~tion 5607(1' )(i~ of the MM b~re wo\dd not only constffu.te an @pr9per s~ie intru8!9n into 

matters-directl,y regulated. by:.~the···s,n~: ~d i:µ:i. 1im_peb:nissibl~ :attempt ~y· ~M&N to hav~ ·tlie 

,Com;t ex.erCisejunscliµtiop, wb~re jurJsdi~tion 'is vested kY lao/e~¢lusi_vely ill 'the STa?j t vrorild 
- >- "'"· . :,·.. •. ..... -.· -

deny PNJIBA..the ~biiity t6 pii:>ceed -witJ1 . ~ctivit!~s th~ st~ has expressly <lYthori~e9 i>NRR.A t9-- ~ ·-~ - ' . - _ .. , ,... - . " . •, . ' ' .... '• '. '•. .... .. - ' " 

S'fB. 
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WU1Wliil'F1I? t W ' 1 mr i 

.. 

Moreover, \Vhil~ PNRRA detries th?t its rail fr~ig:ht act;i,vities. viol~ie '$e9tion 5~?07(b)(2),. 

w.hatRBM&N ·attempts to·.daim on th~.J~e:~ 9:f tlje $e;c9,hd -~¢nd.'~d·9omplaint is; ~f!at PN~ 

must b.~ .b~ed :fi:ow ?Pm.petitiQµ with RBM&N. Pot pur9Qses. <if RBM&N's. attenipt to deny 

pJ:~mytion, il is pattiCUIB:rl:Y rlqteworthy that·Congiess. bas.-explicit:lY d4ect¢·1~e ST.S ·tQ.· fo~ter 

artd m,amtii.11-l co)llpetition h1 ttie :railgoad industry:. Tb.e · ex,pf;essl"!( <st;ited. purposes of the -1CC;f A 

. i1191,ud,e <~o ensure th~ deyeio:~me~t aqd 9ontl};ll;W.!iOt;i. of a sou:fid ~fill traqsp6rtatiq-!J system Willi. 

effective :C011:1Jle.fijj~m .amqng rail carriers~; and "to foster;. SOQ.ild ecoilonyc - cqnd,~tions . ifl 

' ii=ansportatioti. and to ·- e11sur~ .effeetive competitfon di{nd cqordif'idtfon kefl)ieen .;r,cpl carri~i-s."· 

· 49.,u.·s .c : s lQJO.I (ell1J?'hasis -added). With these _pu:rpq_s~s h'! !Jlinq~ t,he ICCTA: 'iQ.t;,l~d~s 

e~tem~iv_e ].t9-v.isl9~ i;elatjng Jo the STJ3"' s -purview' over conipetiii.on between rail' earlier:;;;. 

'
1ii1Cl:Udirigi iifter- a~ia~ .d~tenilin~gwhethe( tltec.acqllisifion -or dives-titqre· of tail)ifie~ .or tf~b~ge 

,, ~ " . - - . ' . •" - . ·- . 

~-J'4&N~s 9-laitu that f>NRRA must ·be - barred l fr~hi ~fupetitioii witl}' ~M&N _. filso · . 

·con2iusiyeJy·: .sapporkpre~mptio.n of RJ3M&N'S_ attem~t~ti appµ~fltion of Syction S:6.01(b)(2) 

·P!?c;aµse lhe United $:tat.es Supreme ·· Coµrt has. def:!Qitiyely ·stated that srich an appifoati,Qn is 
- . ' - . . . . . ·-. "·-

'"eco(l.Om:lc reg~ation! ' wliich> as :discus·sed sup1:µ· at 5'1, . .iS" fl?;e p.rimacy· f<:rc~s' of tOCTi\ 

pI~einpti@h. 'See,~.~., Gliqkn~an. iv. WilemanBf"OS; .& E#ietli Inc:,. s2i uiL 457, 46~ (19.97);-C,iiy 

-Of Colum!Ji~ v. ·Omni Outdoar A~dverti~h:(g, Inc·. ~ 499: U.~. ~65:,. 3~1-91 { 1991). TI:uis? application 

:0f?e~tioil 5~07(b)(~) 9f tJ1e MA.A to remove P.N:R'RA frorp, owning 'J;all 1fues and' frelghtTi~?;lits · 

(pa.rt of the teJief reqtieste4 by RBM~l~) on. its fd'ce ·con.ftitufes eeonomfo tegula!fpn c9mpletely 

,preernpted under Section 10~01 (b) of ¢e ICCTA. 

5,4 ' 



·,.,: 

s'ectiqn:· 5:()07 (9 )(2) o:( tli~ MAA alsQ, necessaiily cop.sthut~s ecgiiopiic; regulation :to the 

. ei~t~n~j! j~ appJi'.eg t~ proh!l;>itJ.1.lm'iicip~l authorities from acq_uiri.ng ·owning .andlo.r prqvi~h19 rart 

fr~nsppd~iiori: _0:1i tal1 li.n~s 6r~ as · advocated -by RBM&N -!i~t~,, to<pievent fNRJM, frpm 

, cotitiJ;w11g ~ts raii fh#~ht actiivit1~s. Se-e :City .ofAublJt n, l54E3Gl at_ '1 op:.,;igj Sf£ also Elam.,. 935 

iqd,<it 806., !q.de~d, C¢mts and the STB lia\le :be:ld·claifus that wo11ld diy~_st a party of_prlop~lfy 
- .. . .. .,_ ;- ~ 

that i.s -ilse(i.f<?r r~ilfoad· lictiv)ties are. COF!ipl~tely pr~erilpted. See 14500 Lid. V. ·csx Transp:,, 

lnt:., 2pn_ yit fQ884cY9~ *4-*s (N.D. Ohio .2013); B&S 11~lditfgs, LI,,~C v. BNSF Ry. eo'., ·g~9· 

:F.§.upp.2d_· 1252, .125.%58. (R_b. \ya$h, 20};2); Mark Lai1i,~~IJ.edfio11 for D,eciara_tofy Orcie1>, 

sra Financ;e Pocket No. ~50~7 at p. 3 (S.~r:B. Jan. 24, i008). 
, ··- . - . -. ...... . . ~: - '· . 

~s dispussed ab,oye~ · ilQt ·only is t4~ applic>~tiop. of Section ?QO'i(b ),(7). of the MA;a 

P:reernpted bf tbe>Feclerat'. st!Wfe/ b4t aµy state-reme'dies applied 'pursuant ·-to''fhat 'sectiC')ir are 
• ~ ' .·-->. ·~ ~ • ., . ~" - ' 

expr:e~sly preyJJipte~ ~, weU. See 49 U,S.C . . § l0.50l{b);~. El.(im~ 635 _;F.'3d, at 805. ~.M&N 

:sP.~cifi&iiy ask tiils Courl to ore.for P:NRRA fo tilidertiike ·•'di:V'estit:Ure Gr '[P'NRR.A':g]· r~l freight 

··J)u~4it!$?,- iµlQLqr .$&le 9f .tile nghtS .to fye~gb,t ~affi,c 9~ &NRFA} ~ J lines?' :and "gechire X'~_~s 

Operating ~ee-merit wit4 th(} DL void:" .(2d AlJl . .ComJ_Jl. at 1 s·:) lh~s.e reque~ted repiedies ru:~. 

;c!~~Jy :eteetnne4 by S~cti9n J.Q50l(b) qf tp_~ fbqt A. f<?t' th~ r~SOJ.1.S qiscuss~~ a];>0-Ve; 

- ;\cco_rqip~ly~ . ~O!ffif T 'of !he· 'Se.cond Amende~' Coippiailjl is ·federiiliy :preewpt~d un~~! the 

~C(2TA ~d preemption-d,eprly~s this <Court ofs11-bjeet m8.Iter ~urisdiotion. 
- ' . '' .. . . ' . 

b) ICCT.A F:reetl:iption M :the Application of 53 Pa)c~s. ··§"« 56l4(a) 
.and ·62;P~:· c!s . . §§ 3901: et s~q: lCounf:IL of theS.econ.d· A:illended 

;,;~on1J?1~tI - · · · ,, - -· 

·AppliQatioJJ of.Section 5614{a} pf the MA,A !,le~~~ ·a_s ·sµppieµJe!ited by 62 pa, C.S. 

§.§ 3~01 etse<J-1 is -sirllilatiy com!Jletely ap_d qategotically prt;empted by Section lOSOJ(b) of flie 

ICCT A. RBM&N see\s in CQqnt U of the Secohg .Arilended Compfaiµtan Order frow the. (::ourt 

declariiig that PN__RRA ang Jts Board must subject tbe Operating .AID-eep:ien~ to cotttpefitivc,~ 



I 
I 

I 
I 
! 

I 

~iddil)~ upge,r ·section 56. \4(a') ~hd 'that any agreen:i~nts enter~d ivt6 witliout havj.ri$ l5~ei1 

su_bj~ct~d to 69!11_petlfi:ve: bid~itl~. are 'Cleeined null .and void . (2.d Am. CompL~t 16.) 

·,Th~ f\Cti:y~!i?s cpntem9latdd by ·Q1e. Q_pera~ing Agreement ill tills Ccl$e, i.e., the DVs 

e.iolt1S1ve use orPNRRA's Jail lines an,d provisip~ bfco1f'!11i.on -~arriet r~i freight service 011 

~tis~,¥I lj.n,e~·1(~~e Ex. A. tb Appl;,at 1 iJl lJ,. ~ve~ ;ts fqlril.ed .by Plaiotiff in th~;Se¢ond Amend~ 

q:m1pJ~nt., deafly impli~ate applica,tiprt .Of .the ICCTA, W4i9h gi;<Ui~ the .STB ei"clusiv~ 
' • • -· ·• : •• ' ' ' " "< ·, 

U:S.C. §-105D·l(b}; 

Stibj~cting the bperatingAgreemeot'to t}i~ competitive bidding process Up.der, Secti,Qa 
. - . ... ·' ): ..... ,-.-.,: :· . ·- :. ' - . ' ' - ~· - - ~ 

s~f4(a,) ' ·,¢f ·_th,~ ~- as suppletpen~~ bY 62 Pa. C::S ... §§ 39m et seq., clearly cohstittites. 

e,~9n9!?iC regtilatfog 9'f ~115 trauspott~fion, , e*_pr¢'ssly' :p:reemp~ecf by Sec;:tion l:Q5bl:(l)}:of the 

reef A. Sutl1 cofupetitive bidding tequh:em:epts Would dicta!~ n.C)i 9J1ly JioW and i4'1ien'PNAAA 

mar 90ntract fortheprQvjsi(?n {Jfcominbri earner rail frei!ih! 'serVlce on its .tailr· .llil(;:$; .bpt with 

Whf!llf j>NRR:A may -~Q!iti:a~t iffi._d at Wh~t prfc?. '.I'h~ tiffiip_g; 'ecqno}ni~ and ferlns ' of ~e ' 

qpem!i~; Agr~~mept, (\Swell as the raff Qperator With whoro P:NRRA contracts, directly iinpact 

-the .opei?tioil. !!Ud econotnics pf rail t<r~$por4ttion 011. PNRRA~~ raillin~ .. 

further, ~pJicafion.of53 ra. C$~- § 5614(a) and62 ?~- C ;S ~ §§ 3901r;lSeq.as1*!uesteq 

by ,~M&N w_ou~~ lm_pose, pi"tfQleaiance reqmt.eUJ:ents comp.lete1y ,preempted as 'a "pei' se 

~ea$o),i.ab~¢ infeiference w.i.!J+ illierstate :~9mruei:ce" under the ·first category establi.Shed by the 

·9qurf$ an9- t&6 Sf$, See NeW Yoi'fa Su~gz:len:a;ma, 500 FJd at ~5:3; <Jree_n. Mou,Yflfh, 404 F.3d '\t 

641-45:; City: of Aµburn ,_ 1~4 FJd at to3Q.-31; (lSX TrrirJSp,,, f.Q05 ·wL i024490, *2. 'n1e 

>pfocedures S,et fqrth l!R.Qe[ the$e statl1tO,ty provisiqns .hecessario/ co1istitute prec\earaµce 

r.equir~P;lent~r ·b¢cagse PNRR'.A wquld be foi;ced ·t9 co1ripl(fte the p~blfo noti9y apd c<)l;npepti;v~ 

nrrrrrrn ra r 111 s, 



... 

'~ 

l;>icrpro~ss befor~ ra!Jro3:d op~pitJ.9iiS cquld begin. PNRE:A would.be. sl!bject tc,1 sti~sequent 

legal challeri~~s; iuclt~din~;iiJ?pealS, quest!~11).11g cPNW~ s ·com~liante With 'SU~h :requiren.i~q~. 

1¢M~N's. I~quested r~lie( in the pres~µt rnatter. ci~~iiy ··.d~mp11st;rat7s how such legal 

p.-roceedfogs ·cow.cl prev~n;t; delay or intetfere with J?'NRRA•.$ f(dght tait activities. Ari order 

yo!din~. l:he. ~ope1~ting Agr~eJ!lePl as req·u~st~d b,y ¥s!Yi&N ~o~lg eff~¢ti velr h;aJ.1 CUQ'e.rit .atj.dJor 

prev~i.tt. ~rute ;r?il tr_;nJ5eort~tiQP §n PNRR;A's rciU !ii1es, It fs .Jl1~ ~otl;\rit~r f9E stich. ini~nuption 

that places RBM&N's claiD1s t!Qd . reqµest~ relief witQiii the s.cQp~ of1¢CTA pre.emption. 
I .. : • ' . • • .• • ·'• •· . ' ' . :. • 

.Atco.raingty;, Count ELof"the Second Ainen0.9<tC~n1pf~t .i~Jecl~niuy ·Pr~~nwteq !:>Y.· tlie ICCTA., 

'.While .R6M&N°s c!ahns :µ~qet $¢tioii ?607(b)(2).and ·s~qtion 56.l4(a) ofthe MAA~acli 

!ectuite th~ir' own preepipfj()h analysis, ~tis . cJea~ t!.1at ~oth, C01,u1t I and, CtitiAt'Il of the. Secopd 

b1P~naed. Compl~t. i(and' the· femedies . S<:mght therein) ::. are 'f¢d~ally :preempted onoet the 

IC:CTA Pr~mption. deprives this Court of SlJ.bject µJatt(ftjUrisdictiqJ};., 1.1rus,. for this r~on 

.~00;e,RBM&N has noel~ tightto·:r4lief:a,ntHs·11ot entitled totlie reI1¢frequest~d.1n the present 
i-o • + - • ~ 

·c. l!B~&N . C~O}' J)EMONSTI\4'!'E ··· ~JJL').TE,· _ANJ>, ~P~LE 
HARM :REQUIRED FQg fS~P~CE. O;F -~ PR,ELJMIN'ARY 
INJuNCTIVE .RELIEF . ' . . 

;:" - - ~ :.. ~ . -~- ~· .. < 

A plaintiff see~g a P~llb;llrrary lnjWl(ftiOn mtist show th{it atf ilijUJ;l.ction ill uetessary··~c;i 

pr.event immediate and irr.epa.r~'ble hann iliat qmnot be· c<;>mpensated adequately by tncmey 

·Jamages. Gretptmoo'tg, .Inc. V.$:. Bw·cJiick Cqnstr1"~tfon, ·Co,, 9Q.~ A2d 3JO, J14 (Pa. S~pet. 

·40.06} To trteet this bUJderJ:,. a plaintiff n1usr present "con~.rete evidence" dem011§trating "actua,1 

proof of 1ri:ep.aral?l.e harm~" Id: It-caiin.~tbe base9 s-01ely .on _speclilation ·and hypothesis. Id 

-R]3M&N ~rgues, fiist, 1b.at .irr~patable hanh 'is pi'y~\Jn;ied wh¢re a St::}tute has. beep'. 
< -- L ·~ -~. ·•_ : • - •• - • .,,_ • •·' 

i1se ;fO such :a pres:trfu,ptidJ.1. While the s:upreme· Cq1:1~t in Pe!!n:sy,.lyania Public .UlUity 

$'] 



zt .. t - utlti iii unur tr jl 11111111 rm 11 I :: tiNl1l1• ll ' ' :. Oif'C 9 Ii .. I 1111 llRlllfiltC' fPf(._«fflttfllfff''lfTHll 'flWf!iliUl'P m. 

JI., 'f~ -~~Jn:EI»fTIVE EFF,Jtct· PF SECTION !:0501(B} OF THE JC(;J'A. 
PREC~JlD~S _ THE: CQuR'f ·Ji'RQM GRANTING THE -REQUESTED 
}NJ'UNCTI:VE RELIEF ---

feqer:at preemptioJ.i under-Secti;C>µ -i 'OSOl(b) of:theJ0CTA n0t·'cinly< destl'O.YS RBM~N'::;: 

ability to: dernQpstrate :!l- lil<-eJ#-hood 6f success on: the :fqertts :of itS -claims under 

:Seo~.0µ~-5607(~)·(2} and ~614(~) Pf. th~ M'.At\, iis «;iisc~~~di;ibove., it also pred~~e$ RBM~N 

from s~eking and the ·-Cotirtfi;om granµngilie inJuncti;ve· r¢ll~f :n~qu~ted i11 l'he Applicati<;>n su~b-
.. ~ ' - . . . . . ·-- . -· .. ) - . . -

judiee. As .disousse~~bpye;, 'th~_ ·pre~mptiye .ryacn of ~Secti01;1 i1050l(b) oftJl:eJCCTA e~,t~µds to 

rrgne'dtd. - s~e, e:g,, Jjl~mi ·635 F.3d at 80.? {'" [t]o the ext~nJ -i:C?me~es •are -p,ro:vi~ed. 1,lllder law$· 

tJ?-~t J:iaye 'the e;::ffec:t of reg1)laling [i.e. n1anagmg ot go\iemingJ rail transporlaticm,; they t90 .are· 
- -

~,exp~~sly preempted." (alt~-~#qfu .fn original)); JUfat .as. the ('.!ouit c~~ot grant·RBM&N tiltim'ilte 

1;e11~f:- 11ud~r Seiiti0.~5607.&)C2)" an.cf. 5914(a}of tke· MA.A~ the· ~9urt cannot ~r<iut 'irijµUc,ti;ve 

relief that. }YOWa b~Vt? t.h~ effeet of impe~hissib1y man~~g -or gGV:~p_ijng xalftoad .opefatiq'IJS: 

-~~tcy- -of an: order ~njoiD.iug .PNRRA fromc-e~endmg its Ope~i;ting Agryement with the Dt, the 
- .· - - . .. -- .- . . . :" -. ' · .;. -

-rail ~perator ,expr~S.sly ~uth~~uize9- - by t:J:ie 'S1;B to ,provid(} con:unp+f carri~r :fr~igh.t ~m -:P~~s 

rai_l lines; •Would .do.just that. 

Ac,cordll;i_g!y, this Court is fede!iaj:iy pr~e~p~er,l und.er Section 105Di'(b) of the ICCTA 

noni>gntiitlng ~M8¢N1 s tequeste4 i,n)tihctive· Ieli~f. -FP.t this additi<mai teason, R.B~~N's 

Af)_plieafion ip.ust be dedied. 

IIBM&R MtJStFitE A BOND' FOR AN AMOUNT FlXEO-JlY THE 
copR'f. B.EFO~ TJliS COURT CAN GRANT THE REQUESTED 
PJ,IBLIMINARY IN.rtJN.ctrON 

wpile. Uefend:ants. believe: t)l~t:R:BM~N b~ WQefillly failed to meet its h~vy burden; if 
- -. .• · · ~- . ,. • • -· """ : · ~ - > - • · • 

this Coy.rt decide~_ tlu}t RBM~N i.s·.ent,i!J.ed to ipjunct~ve t~lief, RBM&N must tiie abo,J.d -~ 'j.n, fut 
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dama~es t6. the DL. Beca,use of this obvfous and direct _pote~1!ial 'for damages to the' PL, any 

bond fixed by this Court shoUld account for su_ch damages. Unfortunately, sµch d@Jag~s ¢aJ?.Qot 
- , . .. .... .· 

b~ t~<lsonaply calculated· without the prese1~ce of the PL. Moreoyer, 1}.ie .DL cannot r6c:over its 

dama~es froµi an.y bond filed by RRM&N unless RBM&N names tne DL as ·a party j.n tills 

ipatt~ras :J,"equired under Pennsylvania law. 

V. CONCLUSION 

Based cm the fqregoihg, Pefendan.ts tespe9tfiilly Lequest that this Court deny @M&N's 

A_pp1icatiop. 
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EXHIBIT "J" 



ms JUL -b A \D: 03 

READI~~' BLUE MOUNTAIN&; 
NORTHE'.RN RAILROAD, 

Plaint'Jf 

vs. 

PENNS~Y 4NJA_ NORTHEAST : 
REGIONAL RAIL AUTHORITY : 
and BOARD OF THE 
PENN_SYLV ANIA N();tlT;EIEAST : 
REGIONAL RAIL AUTHORITY,: 

Defendants 

IN TlIE COURT OF COMMON PLEAS 
OFLACKAWANNACOUNJ'Y 

CIVIL ACTION 

NO. 13-CIV-6796 .............................................................................................. ·-·· .. . . . . . . . . . . . ·-· ....................................................................... ................. . 
OPINION 

GEROULO,J. 

On May 13, 2015, Plaintiff Reading, Blue Mountain & Northern Railroad filed 

an Emergency Application for a Preliminary Injunction, and Defendants Pennsylvania 

Northeast Regional Rail Authority and the Board of the Pennsylvania Northeast 

Regional Rail Authority filed an Answer. On May 13, 2015, the parties appeared 

before this court for a hearing on the application and this court heard argument from 

both sides and then continued the hearing until May 18, 2015 in order for the parties to 

submit briefs. On May 18, 2015, the defendants filed a brief; the plaintiff did not file 

a brief. A hearing was conducted and this court denied the application for a 

preliminary injunction. On May 29, 2015, the defendant filed a Notice of Appeal of 

this court' s order to the Commonwealth Court of Pennsylvania. This opinion is filed 



in compliance With Rule 1925(a) of the Pennsylvania Rules of Appellate Procedure. 

I. BACKGROUND 

The defendant, PeilnSylvania Northeast Regional Railroad Authority, is a 

municipal authority which owns rail lines in Northeast Pennsylvania for the purpose of 

maintaining federal common carrier rail transportation, along the rail lines. It and its 

predecessors were created in 1982 as a result of private railroads abandoning rail lines 

in the area. The defendant has had. an operating agreement with the Delaware­

Lackawanna Railroad Company, Inc. ("DL") since 1993 to operate and provide rail 

freight services on its liiles, The federal Surface Transportation Board has approved 

the defendant's acquisition of the lines and DL's operation of the lines pursuant to the 

Interstate Commerce Commission Termination Act, 49 U.S.C. § 10101 et seq. The 

plaintiff, Reading, Blue Mountain & Northern Railioad, is a private for-profit railroad 

company which acquired raj.I lines that run close to some of the defendant's lines in 

1996. 

The current operating agreement between the defendants and DL was signed 

on August 27, 20 IO and expires on August 26, 2015. See Exhibit A to Plaintiffs 

Emergency Application for a Preliminary Injunction. The agreement provides that the 

defendants have the option to extend the agreement for another five-year term and 

must give 90 days Written notice to DL prior to August 27, .2015. Id. In November 

2013, the Board of the Pennsylvania Northeast Regional Railroad Authority voted to 

exercise this option and extend the term of the operating agreement for an additional 

five years. 

On December 23, 2013, the plaintiff filed its initial complaint, and on January 

28, 2014, filed a First Amended Complaint challenging the operating agreement. The 

parties engaged in some discovery, and on December 17, 2014, the plaintiff filed a 

Secop.d Amended Complaint. In Count I of its Second Amended Complaint, the 
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plaintiff seeks a declaratory judgment that the defendants are violating 53 Pa.C.S. § 

5607(b)(2) by competing with existing enterprises Serving the same purpose and must 

refrain from doing so by divestiJm:e of its rail freight business, and sale of the rights to 

freight traffic, and asks the court to declare that the operating agreement With DL is 

void. In Count II, the plaintiff seeks a declaratory judgmentthat the defendants have 

violated 53 Pa.C.S. § 5614 and 62 Pa.C.S. § 3901 by entering into an operating 

agreement without subjecting the operation of the lines to competitive _bidqing, and 

asks the court to declare that the current operating agryement with DL is null and void. 

The defendants have filed preliminary objections to the Second Amended Complaint, 

which are currently pending before'Iudge Braxton, asserting federal preemption, 

failure to state a cause of action on which relief can' be granted and lack of subject 

matter jurisdiction because of the failure to join DL as ~indispensable party. 

On May 13, 2015, the plaintiff filed and presented this court with its 

Emergency Application for Preliminary Injunction, asking this court to enjoin the 

defendants from signing any extension of the current operating agreement until the 

merits of the controversy are decided, and to order that the current operating 

agreement remain in place until that time. The court heard argument from both .sides 

and continued the hearing until May 18, 2015 for the parties to file briefs supporting 

their positions. The hearing W<:lS concluded on May 18,2015 and the court denied the 

request fora preliminary injunction. On May 29, 2015, the plaintiff filed this appeal 

to the Commonwealth Court. 

II. DISCUSSION 

A. Plaintiff's Application 

The plaintiff has not submitted a brief to tlris court as requested, but in its 

Application for the preliminary injunction argues: (1) in a situation like this where a 

plaintiff is seeking to require the defendant to comply with a statute, irreparable harm 
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i.s presum.ed; (2) if a municipality is enjoined from entering into a public contract; the 

court can require the existing contract to continue in place; (3) the plaintiff is likely to 

succeed on the merits and the right to relief is clear since the operating agreement is a 

contract for work and thus subject to the bidding requirements of:53 Pa.C.S. § 5614 

and 62 Pa.C.S. § 3901 and the Surface Tran5portation Board does not require any 

particular qualifications when seeking authorization to be a freight rail operator; ( 4) 

the plaintiff has a clear right to relief in having the opporhlllity to submit a bid to 

operate the rail lines which.the defendants have avoided by voting to renew the 

operating aweement with DL to the detriment of the taxpayers of Lackawanna 

County; (5) the plaintiff has a clear right to relief because the defendants are directly 

engaging in, competition with a private enterprise in violation of 53 Pa.C.S . . § 

5 60f (b)(2); ( 6) greater injury will re stilt if the court does not grant the preliminary 

injunction since the plaintiff and other railroads will not have the opportunity' to have 

their bids considered for five more years and the defendants will continue to violate 

the law and the taxpayers will lo~e out on the opportunity for increased revenue~ and 

(7) DL is obligated to continue to provide rail ·service until it is authorized by the 

Surface Transportation Board to discontinue operations even if the current operating 

agreement expires, so rail service will not be affected by an injunction, no bann will 

be suffered and the status q1lco will be maintained. 

At the hearing, plaintiff's counsel argued that granting a preliminary injunction 

would not adversely affect the public interest because under federal rules, DL as the 

current rail provider is mandated to continue to provide Bervice and would have no 

choice but to continue to operate even if the current contract expires. He argued that 

the defendants conceded that DL might drop their insurance or things to that effect, 

but the shippers. along the rail will. be provided service. He argued that before DL 

could abandon the lines it would have to get permi&sion from tlie federal authorities 

4 



and that would not be granted. He argued that there is irreparable injury here because 

a violation of competitive bidding requirements constitutes irreparable harm, as do 

statutory violations. He· argued that federal preemption is not an issue because the 

judge handling the underlying case denied the defendants' preliminary objection to the 

first complaint whe:n they raised this issue and th_e federal government does not get 

involved in issues of awards of contracts or contract disputes. He argued that there is 

greater injury in refusing to grant the injunction because the defendants and DL have 

had a contract since 1993 and it will continue ad infinitum without competitive 

bidding in violation of the law. He argued that if the injunction is not granted then the 

court would be sanctioning the ongoing violation of state law. He argued that if the 

injunction is not granted, and the operating agreement is extended for another five 

years, if the plaintiff prevails in the underlying lawsuit_, it would have no way to force 

DL off the line since the state court does not have that authority, only the federal 

government does, and the plaintiff would have to file proceedings in federal court to 

get them off the line. The plaintiff's attorney also argued that to resolve this, he had 

proposed that the defendants and DL extend the contract with a proviso that if after 

final judicial determination, the plaintiff prevails on the merits, the contract would 

terminate within six months and DL would abandon within six months but the 

defenc4mts would not agree to this settlement. 

B. Defendant's Response 

In their 'brief, the defendants respond that the plaintiff has failed to meet any of 

the six elements necessary to issue a preliminary injunction. First, the defendants 

assert that the right to relief is not clear, since, as is being litigated in the underlying 

case, 53 Pa. C.S. § 5614 and § 5607 (b )(2) do not apply to the operating agreement 

between the defendants and DL. The defendants provide several arguments to support 

this position, including that the operating agreement is a lease rather than a contract 
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for construction, public fimds are not being expended under the agreement since DL is 

the party expendmg fimds, there cannot be a "lowest possible bidder" for this kind of 

contract, the operating agreement is similar to a professional service contract which is 

not subject to bidding, the plaintiff came into existence and started competing with the 

defendants long after the defendants acquired the lines; and the plaintiff lacks 

standing. Second~ the defendants assert, as they have in the pending preliminary 

objections, that there is not ~clear right to relief since the court lacks subject matter 

jurisdiction because the plaintiff has not joined DL andDL is an indispensible party to 

the lawsuit since its rights are being litigated. 1bird, the defendants assert, as they 

have in the pending preliminary objections, that the right to relief is not clear because 

the plaintiff's claims are preempted under section 10501(B) of the Interstate 

Commerce Commission Termination Act since regulation of rail transportation is 

exclusive to the Stirface Transportation Board and the relief sought by the plaintiff 

would violate this law. Fourth, the defendants assert that the plaintiff cannot 

demonstrate immediate and irreparable harm since it has not shown that the state 

statutes it claims are being violated apply here. They also argue that the remedy that 

the plaintiff is seeking in the underlying lawsuit is to have the operating agreement 

declared null and void, but it is asking here that the contract remain in place if the 

injunction is granted, so if it succeeds in the underlying suit, the injunction would-have 

no effect since the plaintiff will be in the same position if the injunction is hot granted 

and the operating agreement is extended. Thus, the defendants argue that extending 

the _operating agreement another five years does not negatively affect the plaintiff in 

any way. Fifth, the defendants argue that greater injury will occur from granting the 

injunction than from denying it since ifthe o_perating agreement with DL is not 

renewed, there would no longer be an agreement in place and the contract governs 

many important terms, includingtevenues paid to the defendants by DL; 
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indemnification to the defendants; insurance for the protection of the defendants, 

sliippers using the lines, and the public; and security for the protection of the 

defendants, shippers and the public. The defendants assert that this court cannot order 

the current operating agreement to remain in place beyond its term particularly iJi the 

absence ofDL and that DL would also be harmed if it were required to keep operating 

without a contract in place. Sixth, the defendants assert that an injunction would 

adversely affect the public interest since if the option to renew the contract is not 

exercised, and the plamtiff is not successful in its underlying suit, the defendants will 
,_,, 

have lost the ability to compel the continuation of the contract with DL and tl:ie terms 

of the contract mentioned above (insurance, indemnification, .security) would no 

longer be in place. Finally, the defend;:µits assert that the requested injunctive relief 

wou1,d change the status quo since the status quo is the continued existence of the 

operatlng agreement between the defendants and DL, and if the option to extend the 

contra,ct for five years is exercised, the same operating agreement remains ,in place. 

C. Reasons for Court~ s Decision 

Denial-of a preliminary injllliction is proper if any one of the six ''essential 

prerequisites" for granting a preliminary injunction is not satisfied. Summit Towne 

Center, Inc. v. Shoe Show of Rocky Mount, Inc., 828 A.2d 995 (Pa. 2003). First, a 

party seeking a preliminary injunction must show that it is necessary to prevent 

immediate and irreparable harm that cannot be adequately compensated by damag~s . 

Seeond, the party must show that greater injury would result from refusing an 

inj'unction than from granting it, and that issuance of an injunction will not 

substantially harm other interested parties. Third, the party must show th~t the 

injunction will properly' restore the,parties to their status as it existed immediately 

prior to the alleged wrongful conduct. Fourth, the party seeking the injunction mu.st 

show that the activity it seeks to restrain is actionable, that its right to relief is clear, 
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and that the wrong is manifest, or in other words, must show that it is likely to prevail 

on the merits. Fifth, the party must show that the. injunction it seeks is reasonably 

suited to abate the offending activity. Fin;illy, the party seeking an injunction must 

show that a preliminary injunction will not adversely affect the public interest. Id. at 

1001. An injunction that commands the performance of ail affirmative act, a 

"mandatory injunction," is the rarest fqrm of injunctive relief and an extreme remedy. 

Hoffman v. Steel Valley School District, 107 A.3d 288 {Pa. Comwlth. 2015). 

As this court found at the conclusion of the May 18, 2015 hearing, the plaintiff 

failed to establish several of these essential prerequisites here. The plaintiff has not 

established a clear right to relief. The defendants have made plausible arguments that 

the state statutes which the plaintiff claims are being violated do not even apply to the 

operating agreement between the defen~ants and DL. As the plaintiffs attorney 

acknowledged at the hearing, the federal Surface Transportation Board does have 

authority over the rail lines at issue, and has authorized DL to operate the lines on the 

defendants ' behalf. In fact, one of the reasons that the plaintiff's attorney argued that 

the injunction is necessary is that if the plaintiff is successful in the underlying lawsuit, 

but the operating agreement is still in place, the plaintiff would theb have to file a 

lawsuit in federal court to stop DL from operating on the lines. For this court to find 

at this early stage of this case that the defendants and DL do not have a legal right to 

the lines and that federal law, which clearly comes into play here, does not preempt 

state law in this case would be premature, particuiarly since this same issue is pending 

before another judge who is considering preliminary objections. 

Moreover, th<;! plaintiff is (lSking this court to order DL, who has not been 

named a party to this lawsuit, to continue operating the lines, either without an 

operating agreement in place, or for this court to change the existing operating 

agreement to extend the termination date of the agreement indefinitely. When 
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declaratory relief is sought, as it is in this case; all persons who have any interest 

which would be affected by the declaratory action must be made parties to the lawsuit 

or the. court lacks subject matter jurisdiction. City of Philadelphia v. Commonwealth, 

838 A.2d 566 (Pa. 2003). This is another issue that the defendants have raised in the 

prelimi..riary objections currently pending ·before Judge Braxton. Because it is not clear 

that this court has subject matter jurisdiction since an indispensible party has not been 

joined, nor that this court has the authority to modify the existing agreement between 

DL and the defendants to extend the termination date indefinitely if the operating 

agreement were to .stay in place without DL 3.$ a party, the plamtiff's right to relief is 

not clear. 

The plaintiff has not demonstrated that the injunction is necessary to prevent 

immedi_ate and irrepar:able harm which cannot be compensated by· damages. In its 

Application, the plaintiff is asking this court to enjoin the defendants from exercising 

the right to extend the current operating agreement, which expires on August 26, 2015, 

for another five years, but at the saine time, is asking this court to keep the current 

operating agreement in place. The piaintiff is thus acknowledging that there will not 

be immed1ate and irreparable harm if the operating agreement remains in place while 

this lawsuit is pending. In fact, the plaintiff's attorney represented to the court that it 

was willing to resolve the matter by keeping the agreement in place through the course 

of the lawsuit, but adding a provision to the agreement that if the plaintiff prevailed, 

DL would vacate the rail lines within 6 months of such a ruling. Of course, DL is not a 

party to this lawsuit so it is not clear that till,s court could order DL to do anything. In 

any event, the plaintiff also argued that if the court did not extend the agreement 

beyond August 26, 2015, then DL would still have to continue to operate the lines 

under federal law even without an operating agreement in place. As discussed below, 

this is a risky proposition and unnecessary. The better remedy here is to deny the 

9 



injunction and allow the defendants to exercise the option to extend the existing 

operating agreement for another five years. The operating agreement will remain in 

place while-the lawsuit is pending. If the plaintiff prevails, then the relief it is seeking 

in the underlying suit, to have the operating agreement declared null and void, will 

'preslimably be granted. The plaintiff argued that it would suffer irreparable harm 

because it would.have to file a lawsuit in federal court to then get DL removed as the 

authorized operator of the rail lines. That the pl~intif.f would have to file suit in 

federal court does not constitute irreparable harm, and, in fact, appears to be 

something it would have to do whether the injunction is granted or not, since only the 

federal Surface Transportation Board can authorize a different rail operator. 

The plaintiff has also failed to show that the injunction will not adversely 

affect the pl!.blic interest, and that greater injury will occur from refusing the 

injunction than from granting it. The plaintiff argued that if the defendant d9es not 

exercise the option to extend the operating agreement beyond August 26, 2015, and 

the operating agreement expires, under federal law, DL will still be required to operate 

the lines without an operating agreement. As the defendants argued, however, this 

would result in an adverse affect to the public interest because the operating agreement 

governs much more than just who operates the lines. Among many other 

requirements, the agreement also requires DL to pay the defendants a percentage of 

operating revenues, fully indemnify the defendants, maintain specific levels of 

insurance, maintain a certain level of working capital, provide security, perform 

marketing and sales, and take responsibility for public crossings. See Exhibit A to 

Plaintiff's Emergency Application for a Preliminary Injunction. If DL were to operate 

the rail lines without the operating agreement in place, none of this would be required 

at great detriment to the defendants, the shippers, the public and public safety. DL' s 

rights under the contract would also be unenforceable, so its interests would be 
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compromised by an llijunction as well. The plaintiff argues that greater injury Will 

result if the court does pot grant the preliminary injunction since there wiil not be 

bidding for another five years and taxpayers will lose out on increased revenue, but 

also concedes that there will be no bidding unl~ss and until it is successful in its 

underlying suit and the qperating agreement is declared null and void. Thus, an 

injunction at this time will not resolve this alleged injury sinceDL will remain the 

operator of the lines and only the remedy the plaintiff seeks in ·the underlying lawsuit 

would enable bidding. 

Finally, denying the injunction maintains the status quo, while granting it 

would alter the status quo substantially. The plaintiff asks the court to keep the 

current operating agreement. in place, but prevent the defendants from extending it 

beyond August 26, 2015. I.tis not clear how the court can require th.e defendants and 

DL to contiilue to operate under an expired contract indefinitely, particuiarly since DL 

is not a party to this lawsuit. To maintain the status quo, the defendants should be 

allowed to exercise their option to extend the operating agreement for another five 

years. If the plaintiff prevails in. the underlying lawsuit, the agreement will be 

declared null and void, but while the lawsuit is pending, DL and the defendants will 

continue to operate und~r the agreement as they have since 1993. It js certainly bot 

the status quo for DL to operate without an operating agreement in place. 

For the foregoiilg reasons, the plaintiff has failed to establish the elements 

necessary to grant the extreme remedy of a preliminary injunction. 
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cc: Frederick Fanelli, Esq. 
Jack Stover, Esq. 
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IN THE COURT OF COMMON PLEAS OF NORTHUMBERLANil;COUNTY 
CIVIL DIVISION - LAW 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaintiff 
V. 

SEDA-COG JOINT RAIL AUTHORITY 
and BOARD OF SEDA-COG JOINT 
RAIL AUTHORITY, 

Defendants 

No. CV-/ 5-/ Jb) 

COMPLAINT 

' ' .. 

Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel, 

Frederick J. Fanelli, Esquire, brings this Complaint for declaratory and injunctive relief against 

Defendants SEDA-COG Joint Rail Authority and the Board of the SEDA-COG Joint Rail 

Authority and in support thereof, avers as follows: 

THE PARTIES 

1. Plaintiff Reading, Blue Mountain & Northern Railroad ("RBMN") is a 

Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box 

218, Port Clinton, Pennsylvania, 19549. 

2. RBMN owns land and rail lines located within Northumberland County and is 

. • 1 

bringing this action as a landowner within the county and as a taxpayer of the Commonwealth of 

Pennsylvania and subject to the Public Utility Realty Tax Act, 72 P.S. §§ 8101 et seq., on behalf 

of itself and all other taxpayers, and as a direct competitor that is being harmed by the actions of 

a government entity which is competing for its business. 
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3. RBMN is a privately held railroad company that began operations in 1990 and is 

in the business of, among other things, providing freight rail service to industries located in east 

central Pennsylvania, including along its rail lines in Northumberland, Schuylkill, Berks, Carbon, 

Luzerne, Lackawanna, Columbia, Bradford and Wyoming counties. 

4. Rail freight service is a substantial part of RBMN's business. 

5. RBMN serves more than 50 customers in nine eastern Pennsylvania counties, 

employs over 150 people and owns over 1,000 rail freight cars. RBMN provides freight service 

to customers in Northumberland County. 

6. RBMN is an award-winning railroad, recently named 2015 Regional Railroad of 

the Year, for an unprecedented third time, by Railway Age Magazine. 

7. Defendant SEDA-COG Joint Rail Authority ("JRA") is a municipal authority 

formed pursuant to the Municipality Authorities Act of 1945, Act of May 2, 1945, P.L. 382, as 

amended, now codified at 53 Pa. C.S. §§ 5601 et seq., with offices located at 201 Furnace Road, 

Lewisburg, Pennsylvania, 17837. 

8. JRA' s Board of Directors ("Board") consists of sixteen members, two appointed 

by each of JRA' s eight member counties, including Northumberland County, and holds regular 

meetings to conduct the business of the JRA. 

9. JRA owns approximately 200 miles ofrail lines located in eight counties 

including Northumberland on which it provides freight rail service via a private common carrier 

rail operator, under contract to JRA. 
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JURISDICTION AND VENUE 

10. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5, and 

42 Pa. C.S.A. § 93l(a), both of which confer broad original jurisdiction upon the Court of 

Common Pleas. 

11. Venue in the Northumberland County Court of Common Pleas is based upon 42 

Pa.C.S. § 931 and Pa.R.C.P. 1006. 

12. This Court has jurisdiction over this matter which involves the interpretation and 

application of the Municipality Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and 

Contracts for Public Works, 62 Pa. C.S. §§ 3901 et seq. 

FACTUAL BACKGROUND 

13 . JRA was incorporated in 1983 by five initial member counties including 

Northumberland for the purpose of acquiring, owning and maintaining various railroad 

properties throughout central Pennsylvania, and its primary mission has been to provide rail 

freight service and foster economic development and job creation in the region through 

improvement and expansion of rail infrastructure. 

14. It is believed and therefore averred that JRA is engaging in an enterprise which 

directly competes with RBMN and other privately-owned railroads . 

15 . Both RBMN and JRA apply for and receive state grant funding for various rail 

construction projects, which are issued in a finite, limited amount each year. 

16. It is believed and therefore averred that JRA uses state grant monies and its own 

funds to buy additional rail lines, in direct competition with RBMN. The recently issued Draft 
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Pennsylvania State Rail Plan reflects the lengths to which JRA will go to compete for limited 

state grant money. Of the 175 listed shortline railroad projects, 84 belonged to JRA. The other 

24 shortlines that submitted project requests totaled only 90 projects. 

17. It is believed and therefore averred that IRA's employees and Board members 

actively work to develop new industry along JRA's rail lines to increase its freight rail income, 

in direct competition with RBMN. The JRA utilized public grant money and its own money to 

construct a rail/truck transload terminal at Ranshaw, Pennsylvania, in Northumberland County. 

This terminal directly competes for business with the RBMN. Specifically this JRA terminal has 

been utilized to load anthracite coal into rail cars in direct competition with RBMN. The JRA 

also utilized grant money and its own money to construct a similar rail transload terminal in 

Point Township, Northumberland County which will compete directly with terminals of RBMN. 

A recent JRA Board meeting included a discussion mentioning that this terminal could be used 

as a pipe transload and storage terminal in direct competition with sites located on the RBMN. 

18. It is believed and therefore averred that IRA and its rail operator regularly 

collaborate with each other on sales marketing to target potential customers using all means 

possible and develop leads. 

19. It is believed and therefore averred that JRA competes with RBMN and other 

freight rail operators for the same customers. 

20. It is believed and therefore averred that JRA owns property and buildings along 

its rail lines which it can rent, lease or sell to a potential customer in order to attract that 

customer to locate along JRA's rail lines. The IRA has in the past acquired property and utilized 

grant money and its own money to acquire property and develop industrial sites in direct 
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competition with sites on the RBMN. The JRA continues to acquire industrial property in 

Northumberland County for this purpose, most recently a site in the City of Shamokin and a site 

in Point Township. 

21. As a municipal agency, JRA is subject to the requirements of the Municipality 

Authorities Act ("MAA''), 53 Pa. C.S. §§ 5301 et seq. and, for the contracts subject to 

competitive bidding under the MAA, to the competitive sealed bidding and proposal provisions 

for contracts for public works of 62 Pa. C.S. § 3901 et seq. 

22. It is believed and therefore averred that JRA contracts with a rail operator to 

provide rail freight service on JRA's rail line, for which JRA receives payment and also 

construction, repair and/or maintenance work on its rail lines. The operating agreement is a lease 

agreement, in which the operator and JRA agree on how much money the operator will pay to 

IRA for the use of JRA' s assets, and what additional construction, repair and/or maintenance 

work the operator will be required to perform for JRA. As a municipal authority, JRA should be 

obligated to seek the "highest" bid and therefore the most income from among the responsible 

bidders for the benefit of the taxpayers among its eight county area. 

23 . The past and current operating agreements were entered into by JRA without 

utilizing a public competitive bidding process. 

24. JRA's past practice of failing to seek competitive bids for its operating 

agreements was challenged by the Commonwealth of Pennsylvania, Office of Attorney General, 

Antitrust Section ("AG") in 2011. In a letter dated January 25, 2011, the AG noted that JRA' s 

last operating agreement "did not result from a competitive bid process as required by (the 

MAA)." AG Letter dated January 25, 2011, attached hereto as Exhibit "A". In that letter, 
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the AG offered to work with JRA to develop bid specifications consistent with the law. It is 

believed and therefore averred that JRA never worked with the AG to develop those 

specifications. 

25. In September of 2013, RBMN wrote a letter to JRA Chairman Jerry Walls to 

express interest in bidding to be the operator of the rail lines. RBMN did so after hearing that 

JRA "is about to embark on an open and transparent process of seeking bids to operate the JRA 

rail lines ." Unfortunately it has become apparent that the bid process was neither open nor 

transparent. 

26. At some point thereafter, JRA formed an Operating Agreement Committee to 

develop a bidding process and an Operating Agreement. However, in forming the Operating 

Agreement Committee, JRA allowed members with clear conflicts of interest to assume a 

majority role on the Committee. The Chair and half of the members of the JRA Operating 

Agreement Committee are customers of JRA's current rail freight operator. It is believed and 

therefore averred that these customer members acted in the narrow best interests of their 

companies in designing an arbitrary and subjective bid process, and it is believed and therefore 

averred that JRA Board member Eric Winslow, who has an ownership interest in and is President 

of the West Shore Railroad, receives lease payments from the Union County Industrial Railroad, 

which is owned by JRA' s current operator, also creating a conflict of interest. It is believed and 

therefore averred that the same Union County Industrial Railroad also has a contract with JRA. 

27. As a result of the work of the Operating Agreement Committee, JRA issued a 

public Request for Proposals - Operation of Five Short Line Railroads in Central Pennsylvania 

("RFP") on May 16, 2014, three years prior to the expiration of its current operating agreement 
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on June 30, 2017. Request for Proposals - Operation of Five Short Line Railroads in 

Central Pennsylvania dated May 16, 2014, attached hereto as Exhibit "B". 

28. The RFP called for a two-phase review, with Phase 1 Request for Qualifications 

("RFQ") submissions due by August 1, 2014 and Phase 2 RFP submissions due on a date 

thereafter, later determined by the Board to be April 3, 2015 . The winner of Phase 2 is to be 

announced JUiy 8, 2015 . 

29. RBMN is a responsible, qualified bidder in that it has the financial responsibility, 

integrity, efficiency, industry experience, promptness and ability to successfully undertake the 

rail freight operation of JRA' s rail lines. 

30. RBMN is a responsive bidder in that it complied with all of JRA's requirements 

and timely submitted a RFQ in accordance with JRA's RFP requirements, demonstrating that it 

is a responsible qualified bidder and should have been entitled to submit an RFP in Phase 2. 

3 l. JRA, its Board and the Operating Agreement Committee utilized a questionnaire 

process as part of Phase l so that it could initially review the RFQs and select the RFQ 

applicants who would then be "invited" to submit RFPs . Initially the Operating Agreement 

Committee designed Phase I to utilize a point scoring system to select the "top three candidates" 

to move on to Phase 2. RFP, Ex.Bat 8-9, 12-13. JRA's Operating Agreement Committee 

could then deduct points based on the responses given to the last questions quoted in paragraph 

34, infra. Id. at 13 . The Phase I RFP questions were clearly designed to eliminate RBMN from 

consideration in Phase 2. As originally designed, only the members of the Operating Agreement 

Committee would assign points to the different bids. The JRA Board role was designed to be 

limited to ratifying the decision of the Operating Agreement Committee's biased members. 

7 



Based on information and belief, the entire process by which RBMN was excluded from bidding 

was conducted in secret, including discussions regarding the scoring and selection process, 

which were improperly discussed by the full Board, including board members with conflicts of 

interest, in executive sessions. The guidelines by which the Board members scored the RFPs 

and the details of the final scoring process were never made public. 

32. RBMN pointed out the risk of bias in a series of emails to the JRA Executive 

Director after the pre-bid meeting and before the bids were due. RBMN noted that customer 

members depended on the existing Operator for service, rates, and car supply. Given that the 

Operating Agreement Committee designed a process whereby the existing Operator could find 

out that it had lost the business two years before the end of its current contract, RBMN pointed 

out that the customer members of the Operating Agreement Committee could fear retaliation 

should they vote in favor of any competing bids. In addition, RBMN pointed out that the current 

Operator was in a position to solicit a favorable response from these members because the 

Operator controlled all aspects of their rail freight transportation. 

33. As a result of RBMN's email, the customer members of the Operating Agreement 

Committee recused themselves from further consideration and the JRA Board scrambled to 

develop new voting procedures. However, the JRA Board did nothing to change the subjective 

scoring process and questionnaire designed by the customer members of the Operating 

Agreement Committee. 

34. Thus it came as no surprise to RBMN that of the five potential rail freight 

operators that submitted RFQs, RBMN was the only bidder deemed unqualified by the JRA 

8 



Operating Agreement Committee and Board to move on to Phase 2 RFP submissions. Some of 

the questions included: 

• "a description of any pending, threatened, or concluded litigation 
involving the proposer or any of the proposer's directors, officers, 
or other key personnel or otherwise involving any railroads owned 
or operated by the proposer, for the past seven (7) years;" 

• "a description of any operations specifically involving a public-
private partnership, including an identification of the entities involved;" 

• "a statement concerning whether the proposer presently has or may 
in the future have an interest, direct or indirect, which would conflict 
in any manner with the performance of its obligations under the 
Operating Agreement or that is adverse or potentially adverse to 
the JRA (e.g., operation of other rail lines that may adversely affect 
rail operations of the JRA rail lines)." 

RFP, Ex.Bat 11-12. 

35. RBMN was as responsible, or more responsible, than the other four potential rail 

operators invited by JRA and its Board to proceed to Phase 2. RBMN operates a 320 mile 

railroad adjacent to the JRA territory and RBMN has been recognized by neutral parties, such as 

Railway Age magazine, as one of the premier regional railroads in the nation. RBMN is the only 

railroad to have been named Regional Railroad of the Year three times by Railway Age. 

RBMN has a direct physical connection with the JRA railroads, and currently provides freight 

service to customers in Northumberland County. 

36. As a result of the subjective and arbitrary work by the Operating Agreement 

Committee, JRA and its Board cannot determine which bidder is the lowest (or in this case, the 

highest revenue, construction, reconstruction and maintenance-producing bid) responsible and 

responsive bidder as mandated by 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. 391 l(a). Failure to 
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include RBMN as a responsible and responsive potential bidder is a violation of the law if they 

refuse to consider RBMN's RFP. 

COUNT 1-DECLARATORY ACTION - VIOLATION OF 53 Pa. C.S. § 5607(b)(2)­
PROHIBITING DIRECT COMPETITION WITH PRIVATE ENTERPRISE 

length. 

37. The averments of paragraphs I through 36 are incorporated herein as if set forth at 

38 . The Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq., provides: 

Courts of record, within their respective jurisdictions, 
shall have power to declare rights, status, and other legal 
relations whether or not further relief is or could be claimed. 
No action or proceeding shall be open to objection on the 
ground that a declaratory judgment or decree is prayed for. 
The declaration may be either affirmative or negative in form 
and effect, and such declarations shall have the force and effect 
of a final judgment or decree. 

42 Pa. C.S. § 7532. 

39. The Declaratory Judgments Act further provides: 

Any person interested under a deed, will, written contract, 
or other writings constituting a contract, or whose rights, status, 
or other legal relations are affected by a statute, municipal 
ordinance, contract, or franchise , may have determined any 
question of construction or validity arising under the instrument, 
statute, ordinance, contract, or franchise, and obtain a declaration 
of rights, status, or other legal relations thereunder. 

42 Pa. C.S. § 7533. 

40. JRA is a municipal authority subject to the provisions of the MAA. 

41 . JRA's powers are set forth under the MAA, including the specific powers set forth in 53 

Pa. C.S. § 5607(d), and the exercise of those powers are limited by the limitation provisions of section 
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5607(b). Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 

(Pa. Cmwlth. 2011) . 

42. The MAA prohibits JRA from unnecessarily burdening or interfering with 

existing business by the establishment of enterprises which in whole or part duplicate or compete 

with existing enterprises serving substantially the same purpose. 53 Pa. C.S. § 5607(b)(2); 

Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa. 

Cmwlth. 2011 ). 

43 . JRA has established and is engaging in an enterprise that is in direct competition 

with privately owned rail freight operators such as the RBMN, and to the exclusion of same, in 

violation of the MAA. 

44. JRA directly competes with RBMN for state grant funding which JRA uses to 

expand and enhance JRA's own freight rail assets, in direct competition with other privately 

owned rail freight operators such as the RBMN. 

45. JRA directly competes with RBMN through its rail freight operator's receipt of 

state grants, which the rail freight operator uses to construct, reconstruct, repair and/or maintain 

JRA's assets. 

46. ' Neither the MAA nor any other statute authorizes or requires JRA to engage in 

such an enterprise or receive state grants to increase or enhance its rail assets for the purpose of 

competing with privately owned freight rail businesses. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court declare that Defendants SEDA-COG Joint Rail Authority and its Board 

are in violation of MAA § 5607(b)(2), and must refrain from engaging in an enterprise that is in 
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direct competition with private enterprise in whole or in part, and grant any other relief that this 

Court deems just and proper. 

length. 

1020. 

COUNT II - DECLARATORY ACTION - VIOLA TIO NS OF 
53 Pa. C.S. § 5314 AND 62 PA. C.S. § 3911(a) 

4 7. The averments of paragraphs 1 through 46 are incorporated herein as if set forth at 

48. This Count is asserted in the alternative to the relief sought in Count I. Pa.R.C.P. 

49. The MAA provides that competitively-bid contracts must be awarded as follows: 

§ 5614. Competition in award of contracts. 

(a) Services. 

( 1) Except as set forth in paragraph (2), all construction, 
reconstruction, repair or work of any nature made by an authority 
if the entire cost, value or amount, including labor and materials, 
exceeds a base amount of$ 18,500, subject to adjustment under 
subsection (c .1 ), shall be done only under contract to be entered 
into by the authority with the lowest !or in this case, highest I 
responsible bidder upon proper tenns after public notice asking 
for competitive bids as provided in this section. 

53 Pa. C .S. § 5614(a)(1) (emphasis added). 

50. The proposed Operating Agreement is a contract for revenue, construction, 

reconstruction , repair and maintenance work well in excess of $18,500 and is subject to the 

competitive bidding requirements of the MAA and 62 Pa. C.S. § 391 l(a). 

51. The purpose and intent of the Pennsylvania Legislature in enacting the MAA is to 

benefit the people of the Commonwealth by, among other things, increasing their commerce, 
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health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. § 

5607(b)(2), (3). 

52. Competitive bidding invites competition and assures that contracts will be 

awarded free from any possible personal interests, favoritism, bias or fraud and that the taxpayers 

receive the work for the best possible price. 

53. JRA' s competitive bidding process fails to comply with the MAA's requirements, 

specifically 53 Pa. C.S. § 5614(a)(l), in that it has excluded a qualified, responsible and 

potentially highest-revenue bidder from submitting an RFP, to the detriment of the taxpayers. 

54. JRA's competitive bidding process also violates Contracts for Public Works, 62 

Pa. C.S. § 391 l(a), which requires that a "contract to be entered into by a government agency 

through competitive sealed bidding shall be awarded to the lowest [or in this case, highest] 

responsible and responsive bidder ... or all bids shall be rejected[.)" 62 Pa. C.S. § 391 l(a) (in 

relevant part). 

55. JRA and the Board violated the MAA and 62 Pa. C.S . § 391 l(a) and abused their 

discretion by excluding RBMN, a responsible and responsive bidder, from submitting an RFP 

under Phase 2, and plan to announce the Phase 2 winner July 8, 2015. Therefore, all bids must be 

rejected and the process must start over. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court grant relief to Plaintiff and declare that Defendants SEDA-COG Joint 

Rail Authority and its Board are in violation of the competitive bidding requirements of the 

MAA, 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. § 391 l(a), require Defendants to reject all bids and 

start the process over, and award any other relief that this Court deems just and proper. 
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COUNT III - INJUNCTION 

56. The averments of paragraphs 1 through 55 are incorporated herein as if set forth at 

length. 

57. RBMN seeks an order enjoining JRA and its Board from continuing with their 

illegal RFP process and announcing a winner on July 8, 2015 until the merits of this case are 

heard by this Court. Pa.R.C.P. 1531. 

58. RBMN is likely to succeed on the merits of its claim that JRA is directly 

competing with private enterprise in violation of the MAA. 53 Pa. C.S. § 5607(b)(2); Dominion 

Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa. Cmwlth. 

2011). 

59. RBMN is also likely to succeed on the merits of its claim that JRA is violating the 

competitive bidding requirements of the MAA and 62 Pa. C.S. § 391 l(a) because it is a 

responsible, responsive bidder, and RBMN as well as the taxpayers have a clear right to 

equitable relief in having the opportunity for RBMN to submit a RFP to operate JRA's rail lines, 

which JRA has excluded from consideration in violation of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. 

§ 3911 (a), and for JRA to select the highest responsible bidder on behalf of the taxpayers. 

60. Violation of an express statutory provision per se constitutes irreparable harm to 

the taxpayers. Stilp v. Commonwealth, 910 A.2d 775, 787 (Pa. Cmwlth. 2006). 

61. Without an injunction issuing, JRA will award and enter into a new Operating 

Agreement with a private operator, in violation of the MAA. 53 Pa. C.S. § 5607(b)(2); 

Dominion Products and Services v . Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa. 

Cmwlth. 2011). 
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62. Without an injunction issuing, if this Court determines that JRA is not the 

provision precluding direct competition with private businesses pursuant to section 5607(b )(2), 

and JRA can proceed with the RFP process, RBMN will lose its right to have its RFP considered 

by JRA, and the taxpayers will lose the opportunity for JRA to choose the best bid among the 

original five bidders. 

63. JRA will not suffer any harm if an injunction is issued because its current 

operating agreement does not expire until 2017, giving JRA ample time to properly and lawfully 

consider RFPS submissions from all responsible bidders, and the status quo will be maintained 

until the Court can decide the merits of the case. Moreover JRA's current Operator is obligated 

to continue providing rail freight service until it is authorized to discontinue such service by the 

federal agency that oversees rail freight operations, the Surface Transportation Board. As a 

result, there is no harm to the JRA, its customers or its communities by putting the illegal bid 

process on indefinite hold until this matter is ultimately resolved by the Court. 

64. RBMN has made numerous open records documents requests, with which JRA 

failed to voluntarily comply; this delay contributed to the timing of the filing of this Complaint 

and request for an Order enjoining the RFP process. 

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully 

requests that this Court enjoin Defendants SEDA-COG Joint Rail Authority and its Board from 

acting upon or accepting any RFPS or entering into any contract for a rail freight operator until 

the merits of this case are decided, and award any other relief that this Court deems just and 

proper. 

15 



Respectfully submitted, 

FANELLI EVANS & PATEL, P.C. 

No. 1 Mahantongo Street 
Pottsville, PA 17901 
(570) 622-2455 

WIEST, MUOLO, NOON & SWINEHART 
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VERIFICATION 

The language of the foregoing document is that of counsel and not necessarily my 

own; however, I have read the foregoing document and to the extent it is based upon 

information I have given to counsel, it is true and correct to the best of my knowledge, 

information and belief; to the extent that the content of the foregoing document is that of 

counsel, I have reli~d upon counsel in making this verification. 

I understand that false statements herein are made subject to the penalties of 18 

Pa.C.S.A Section 4904, relating to unswom falsification to authorities. 

President of Reading, Blue Mountain 
& Northern Railroad Company 
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Cc:MMottwP>l~ 'J!I' P1iJftm'1.;V.A.NlJ. 

OIDCE 01' ATTO~ OENElW., 

Thomas S. Sobrack. Esq. 
McQilaide Blasko 
811 University Drive 
.State College. PA 16801-6699 

JIDUllIY 25. 2011 

RE: SEDA-COG Jofut JW! Alrtfiortty 

Dear Mr. S.chraC:k: 

ANTITRUST SECI'ION 
.14"' Floor, Strt'fi'berry Squ.uc 

Har:rilbure. PA 17120 
Tel: f117) 787-4530 
Fax: (717) 787-1190 

This lcttc:r iJ sent to you as solicitor of tho SEDA.COG Joint Rail Authority 
(''IRA j . We undc:mtlln,d that the IRA eutricd in!{> a contract fur the operation l!Ild 
lDirintman•"' ofraii propcirtyowncd bythcJRA. We furtlu:ir'imdcrstimd that Ibis contract 
did not result funn il competitive.bid procc:sa aa ~by S3 Pa.· C.S.A. § 5614 of the 
Municipality Authorities Act·("MM'l We are alsCJ CODCCI'!lcd abol)t a right offust 
retiis'll provision 11mmding the afuranentiancd contract. which ·operates to negate 'the 
legialative ~ent ofa competitive bid·procese. 

By .this Ictta, this Office is c:xtmidll!g iU asiistance to the 1:RA to um= 
· compliance wilh the MA.A. We would like .to discuss dcvcloping bid spccifiizjions with 
~e JR.A to issue a new bid notice for the. operation and maintenance of JRA rail property 
to ~c the oon-<Xmfonnfiig !:Xisting contrai:t. . 

.'Ib.i.! Officci.s invokmgitS rigbt·under53Pa. C.S.A. § 5612 (c) and is requesting 
Copiesbfany docum.Cnb including; Wt not limited IO, contracts, not.cS, miD.utei, audio 
tapes of itll .JJl.'.A. in_~. ~D!l ... ce, °"inails, cStcmdars, prcscnt.tions; proposals, 
finimcial projections and fioancial sbih:m.cnti! rclatcd to 1he i:oiltriict and right of first -
.ref\J.sal. con~ the operation and mainttlllllilcc o'f JRA tail property. Docament.type 
include$, but is bot limited to, hard copy, mdio tapo, vidCo ia:pc and any ft.mi of 
el~c)nedia. · 

Pleaab produce ~Ii$,ve doc:nmilllts V(it1Jin two wcdcs to the :undersigned. Our 
invocation of~oSWntoryright gmntcd to the Office of Attomcy General .to have llCCCSS 



to roc.h documeots is of a continuing naiure.. Ju ihe 1RA finds addi~ rcspon.me 
docmnc:tlts, please produco on a rolling basis. · 

Please oontact me as soon at possible to discuss. 

J$Ml:lh-ollnclcllOJ / 

cc: Jeff.Stover·/ 
Executive Direct.or, s:EbA.COG JRA 

Sin.ccrelyyorrrs~ 
. . 

. 

· Joseph S. Botsko 
Dqiuty Attorney Gcrical 

\ 



________ . ______ .._. ___ ... 

Alllit~ s.:i:;'°'1 
St""'·t.m)· Sq.ion> 
HnnUbt1ri:;. ~A 17120 

l'hono: {717') 7~7-4S3C 
Fa~: 1717) 705-'.ll Hl 

mwalsh@nt\l>nleyg.:ln\:fnJ . ~01..· 

Joseph S B~tsk~ ---.... .. - . ·------·- .... -· ~DepUtyAtt-;;,yc;.noral 

J..Milnut Secl,io(i 

Su'!'<borry Sq.iarc. l~1 b ~'""' 
H'! rri 1:t1'U~l . PA P l.2!) 

.. . ____ +en P' 

Phone: 717- 705- ~39 3 
1-&x: 111-1as.1110 

jb•!l•l:oriF :inomeyg<menit~o" 

• 'ettl 

l'lu>11¢ : ·7 I 7-70S-15D 
!'ax : 717-705 -7110 

j dof\ahuc-@ -.inorn~yg.c_nera!. ~-:O'' 

·~:. ' 
: .:~ ·· 

; .. ~· 
~ ·; 

. \ :.: 
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RPP For Roi/road Optmtio1ZJ'/ SEDA-COG]oi11t Rail Aurbon!J 

Request for Proposals - Operation of Five Short Line Railroads 
In Central Pennsylvania 

Issued by: 

SEDA~COG Joint Rail Authority 
201 Furnace Road 

Lewisburg, PA 17837 

www.sedacograil.or.g 

Issued May 16, 2014 
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RF.P For Rm/road Operatio11J/ SEDA.-COG joint RaiJAutholi!J 

:SEDA-COG JOIN'r RA.IL AUTHORITY 
REQUEST FOR PROPOSALS- OPERATION OF F!VE SHORT LINE 'RAILROADS 

I . INTROUOCTION AN:O Pmu>OS:it OF R.FP 

111.i~ Request for P.toposals (the "RFP") is issued by the SEDA-COG Joint RailAutho.tity (the ''.JRA") for the 
purpose of $eeking a .i;:illtoa.d ope.t(\tor to en~t into an agreement with the JRA for the operation of the )RA's 
rail lines for mil freight Sci.vice. Tht JRA .invites proposals from exl?c.tlenced tailrond operators c11pable of 
providing the specialized, ptofcssionlll sc.tvices required for. operation of the JRA's rail lines. The railroad 
opetating services sought_by the JRA pw:suant to thls RFP will commence Jt1ly 1, 2017. 

The JRA de:>ircs to obt.:dn first-class, high-quality operating setvices that tneet the needs of the rail.toad 
customers on the JRA'a tail lines. The intent of th.is RFP is to engage an opento.t that is deemed rno~t 
~pabk of providing suc:h Hcrvices as a cour.r11ctor of the JRA. Specifically, the: JRA seeks au operator that 
will: 

• manage and operate the JRA's rail lines in a high quality and efficient manner; 

operate the JRA qi! lines in a tnannet so as to enhance uil revenues while ensuring that the 
JRA's .ta.il lines temain econoniically competitive; 

• properly maintain and safeguard the JRA's investment iu its ta.ili:oad properties through the 
e.xetcise of highe!it stimdards of ffill.intcnance in accordance with JRA requ.U:cmeuts llnd, 
where approved by the JRA, recommend or 1111dcrt11ke capital imptove.ments to improve the 
.tail lines; 

• maximize the ecoaomic impact to the CC11U:s1 Pennsylvania region a11d the utiliz11tion of rail 
i.11 the 1:egi.on; 

• implement apptopriate marketing activities t.o attract new cuato1ne.rs to be se.i:vcd by JRA .tail 
lines; 11nd 

• accomplish all objectives .tequired of the operator in a professional tnlllIDCI, j.u compliance 
with best tailroad industry practices aQd applicable lnwi; and ordinances. 

In o.i:dcr to satisfy rhe JRA's requirements and meet the JRA.'s goals mentioned above, proposers must agree 
m p.tovide aJl of the services sought by the JRA under this RFP. At the conclusion of the RFP prex;css, and 
upon the eJC:ecution of all operating agreement between the selected proposer and the JRA, the sclected 
ptoposet will have responsibility fo.t the ope.tation of the JRA'e rail lines for rail freight services. · 



RFP For Rail,-rwd Opcratiom/ SEDA-COG )nim Rail Authority 

II. BACKGROUND OF JRA 

In the early 1980s, Consol.id11ted Rill Cotporntion (Conrail) began pu.rsui~1g a11 expedilcd abillldorunent of its 
rail lines, after several federal lnws wt.i:c enacted that enabled Conrail to elimi1111.1:e \ltiprofitablc: li11cs. In 
central Pennsylvania, the potential impact of these rail line abandonments greatly conce1:J;1ed indu5tties that 
relied on Coru:~il for. rail ~crvicc. ln particub.r, the mil line ki1ow~1. as the Bloomsburg Branch (traver.~ing 
Northumbc.rland-Danville-Bloomsbw:g-Be.t:w.ick) and rail lines in Centre County (tbe Bcllcfontc :Branch, 
Pleasant G ap fodus111al Track and portions of the Bald Eagle Branch) were all targets for abandonment This 
abaudo11men1: would have affected ·approximately 80 1'tliles of .i:ail lines, and would h.we left a signific1u1t void 
in rail sen.rice frn: indu5tty thloughout central Pennsylvimia. 

In response to tltls potc.t1tial loss. of mil sei:vice, the concemcd shippers banded t'Ogcthcr into "shipper 
groups." 'I'hese group~ c:o11tactcd the SEDA-CmIDcil of Gove.tntncnts ("SEDA-COG") fo1: as~istancc in 
devdop.iJ.1g a solution fot the potential xail line abandonment and loss of l'll.il sc:1vicc. SEDA-COG, •I public 
development oxganization, is nn eleven"cow1ty council of governments that pro'l}ides a widi::-range of services 
to its member coun1ies, iacluding cco110mic and community development services, tran$porta.tion projects 
and sil.nilar activities. 

SEDA-COG coordinated a series of meetings of the shipper g:toup~ to address the cooc:ems related to 
potenl"ial rail line abandonment. At sorne point during these meetings, the idea of pw:chasillg the subject rn.il. 
lines from Conrail was raised. Although the idea sparked interest, there was no il.nmediate co11sc:n5us 011 a 
possible pw:chast.t. 1hcrc was concern th11t a private acquisition without public oversight O( iu'lolvc:mcnt 
would potentially resl'.!.lt iti. yet another rail line a.bandontnent, should profitably again become a concern as it 
was with Con.tail. It was theJ:efoi:e decided that public oversight would be necessary to prcsctve rail sei.vice i11 

cent.ml Pe11nsylvania. 

Thus was bom the concept of the public-p.rivnre partnership to both take owneT.ship of the Lfill lines (public) 
and provide rail opei:ation on the failing rail lines (ptivatc). The parricip11.1:1.t sh.ippets all agreed that tht lines 
11ccded local ownership, aud a public owner provided the 5tability necess!l1-y to ensure long-term preserV'aticm 
of the rail lines. Initially, &EDA-COG was conside.i:ed as the i;>oss.ible "public" purchaser of the mil. li11C1; 
from Conrail. However, due to a tccognized need to sepaJ:atc rail activities fi;om the other activities· 
conducted by SEDA-COG, it wns proposed that a multi-cmmty joi11t municipal authority be fo11ncd to take 
ownership of the 1fill. line~ from Coii.tail. 

Consequently, rm J um: 30, 1983, the JRA was .incmpornted as a joint mtuiicipa.1 authority under the: 
Pennsylvania Municipality Authorities Act, 53 Pa.. C.S. § 5601 et seq. (tht "Act''). As set forth in the relevant 
ordinances of the five initial mei.I).ber cou11tics which established the JRA (Centr.e, Columbia, Montow:, 
Norclmmbe.i:land, and Uuion), the JRA was formed to: 

[F]itmncc, const:l:uct or othc.1.wisc acquire, pru:chasc, hold, lease or sub-lease, either 
in the capacity of lessee ot lessor, land, 1-ail lines, builclli1gs or other focilitles to he devoted 
wholly or partially for. the operation of rni.l li11c:s, fo.t public use$, ol: for any 01:he.i: pm-pose 
pe11nittcd by said Act, whether snid projects arc situated i.u the Counties of Centre, 
Columbia, Montour, Northurnbcrla11d or Union, 0.1: cl~ewhere in the Cominonwealth. 

Accordingly, the JRA was fortncd for the purpose of acqni.ting, owning and maima.ii.1ing various railroad 
properties thtoughout centr:J Pe1111sylvanin, and its pr.i.tnary mission has been to preserve rail freight setvice: 
and foster economic devdopment and job creation it1 the region tbxough the improvement and expnnsioi:i of 
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tail info1stJ:uctute. After its inco1poration, the JRA successfully ncqui.ted and ultimately reh:ibilitated rho;: BO 
miles of ro1il line from Coruail, thtough various funding soutcee including the Conunonwcalth of 
Penu6ylvan.i.a, the United States Economic Development Administraliot1, and the Federal Railroad 
Adm.inisuation. The JRA now cqllsists of cight member counties, including the Counties of Centre, Clinton, 
Columbia, Lycoming, Mifflin, Moo.tout, Northumberland, and Union .. 

Despite its autho11zed public pW:poses of owniog and maintaining the tail lines, the JRA.'~ authorized 
ptupo~es do not include oper.ation of the r.ail lines. Therefore, since its fo1lnation, the: JRA has contracted 
with 11 p1-i\l'atc rail.toad opcraco.r for the operation of tail freight service on the JRA's tail lines. There is 
cutr.c:ntly an. operating •g.tecme11t ~ effect for ~ail freight services on the JRA ra.il lines, which will expire June 
30, 2017. Thls RFP, therefore, seeks a new opetating ngreemcnt fo.t tail freight sti.vices onJRA rail lines to 
c:onunence July 1, 2017. 

FUJ:thcr info~m11.t:ion cau.cerning the background of the JRA is available in the! JRA's 30d1 aUllive.r.sary booklet 
entitled "PteseIV~g Rail Freight in Cent1al Pennsylvania for 30 Years," which is 11vailable a~ a .pdf file on the 
JRA website at: htlp:llwww-sc:dacograiLotg:/Docnments/RailBk2014 RcvwC..oyer.p_df. This includes a 
listing of custotne.rs 211d commodities handled on the JR.A uul lines. A printed copy of that file c.1n be 
obtainc~ .~.Y .. t;.l?ntacting Ms. '.Kay .Aikey at kni.kr.y@seda--qig.org or by clllling 570-522-7333. 

III. JRAMISSION STATEMENT/STRATEGIC GOALS AND 0llJEC1'1VES 

On August 8, 2012, the JRA adopted a comprehensive five-year strategic plan (the "Strategic Plan"). This is a 
very detailed docutnent containing significant information nbo\lt the JRA and its r.ail.t:oa<l prope1:ties. The 
Su:ategic Pfan included a review .atid evaluatien of the'Jlµ\'s ·public/priviite partnership model 11nd identified 
goals and potc1:1ti:il action t~ be t.iken by' the JR.A, mahy of which i-t1volve' rail operations on the JRA's rail 
lines. Spccificlllly, the following are a few objectives i:clat:ing to rail freight operations that will be pU!!lued by 
the JR.A as pai:t of the Strategic l'lan: 

• 

• 

• 

Expand and · mahita:.in. the JRA's strong rail sy~tem prese.rvat:ion and ma.inti:nauce progtam 
through its successful public-private parto.ctship (P3) busin.esij model. 

Proactivcly identify new industrial pi:opc:.tties to facilitate new rail freight service dependent 
upon industrial development opportunities. 

Develop and maintain an effective continuity of opecat:ious program to effectively sustiUn 
(l!il setvice in central Pctlllsylvania. 

• Continue to improve and build upon the JRA and Operator's strong rail operations. 

On the following page is an excerpt from the Executive Su.trunaty of the Sttatcgic Plan. 
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... 

ln many instances, the (ai,ltoad operator is identified as the lead c:utity tesponsible for car1:yiug out identified 
recommendations to meet those objt:cti1'es. As such, proposers are CllCOutagcd to review the Si'tategic Plan 
in Circlet to cl.earlr understand the JRA's goals for fututc rail operations. A copy of the Strategic Plan may be 
downloaded at www.sedacograilorg. A printed copy of the Strategic Pla11 ca11 be obtained by cont11.cting Ms. 
Kay Ailu:y at kaikey@seda-cog.oxg or by calling 570-522-7333. 
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IY ,ffiA RAH., PROPEltTIES SUBJECT TO THIS RFP 

The JRA owm railroad properties throughout nine counties in ce11tral Pennsylvani.'l. . The railroad prope.tti.cs 

which ate the subject of this RFP include fivt short lines and line segments,1 as follows: 

Track Scgmcms in Bh1.ir-\.cntrc-Cli11ton Counties (cnrr.ently referred to as the ''Njtt;my & Bald Eagle R;iil 

LlnW~ 

Ba.Id Eagle Btanch from M .P . 1.0W to M.P. 54.3 (Lock Haver.i to Tyrone) 
G(ay Yard adjacent to M.P. 222.2 to M.P. 223.2 (Norfollc Southem Pittsbtu-gh line M.J?. 11urnbers) 
Lock Ha-vcn Yatd adjacent to M.1>. 194.3 to M .P. 195.1 (Noi:folk Southern Buffalo line M.P. numbc.rs) 
P~sant Gap Iudust:r.fa.l Track from M.P . 0.0 to M.P . 3.0 
Bellefonte Branch from M.P. 30.8 to M.P. 42.S (Milesbmg to Lemont) 
Bcllefome S11cinyside Ya(d M.P. 32.4 to M.P. 33.1 
"Shop" Track from MP. 0.0 to M,P . 1.0 
All operating remnants of the Milt Hall fodustrizl Tra.c:k (N&BE main line M .P . 51. 9) 
Mill Hall Industrial Ti.=k - starting :at M.P. 13 (Draketown) and extending east 1. 9 miles to end of t:tack 
(Castl!.!1!"~ .. __ 

Track Scg1J1euts in Nwrhumberland-Montour-C:olumbia-Luzerns; Counties (cuncntly refem:d to as the 
"North Shore Kail Line'l 

North Shore fuiilroad fromM.P. 213.45 to M.P . 176.97 
BerwickYardM.P.178.7 
BID.A Complex from NSHR M.P. 176 up the Hill Ttack to and including all tJ:ack within the BIDA Complex 

Track Segn:ic:nts in No1:thnmberl1.1nd Ca1mty (currently tefet1:ed to as the "Shamokjr Valley Rail Line"): 

Sh:<mokin Valley Main from M.P. 0.0 to M.P. 25.2 
Cru:boo. Run '.Branch from M.P. 0.0 to M.P. 1.5 
SAIC fodustrial Park l'tack from-M.P . 0.0 to M.P. 1.0 

Track S,1<gments in Cfu1to11-Lyrnmicg Cou11tien (!=unemly ttfc;tred to a~ th£ "Lycoming Valley Rail Lim:"): 

Gt.i.unman Lea~ from M.P . 199 to M.P. 200 
Lycoming Secondary from M.P. 199.8 to M.P. 181.1 
Nc:wberryYaxdMP.181.1 toM.P.179.4 
Avis brnnch from M.P . 179.4 to M :P. 166.0 at Avis 
All operating temnnnts of the Williamsport Industrial 'Tmck 
Antlers RwmingTrnckM.P. 179.4 to MP. 178.7 

Track Ss:gments in M.ifilin County (currently rcfqred to "" the "f uniat." Valley Rail .T .inc"): 

Lewistown Ya.rd M.P. 0.2 
Maitland Industrial Track ftotn M.P. 0.0 to M.P. 7 .4 

The: JRA conttolB a sixth short line known as the White Deer and Reading (WDR) line in Onion County, which 
is not included in the mil line• to be operated under thi• RFP. The WOR line i. a four-mile line segment that extend• 
from White Ocer to ~ point just notth of Allenwood. The northerly 2.5 miles, more or. less, of ch.is line stgmcot is 
owned by the JRA. The southern segment (approxhruitdy l.57 miles) is leased by the JRA from the Ccntrnl 
l'<:nnsylvnnm Chapter of the Nl!tional Railway Historical Society. Thi, WDR line does not ditectly connect to Norfolk 
Southern or any othet Cla5s I rn.ilroad. T.hc WDR line extend• north to " majot indust.:tial park owned by the County of 
Union,.koown as G~c.-it Stream Commons. The WDR line connects at its so\\them c11d witb the l-;Ul line owned by the 
West Shore Railwad. 
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Burnham Bi:nuch fi:o.tn M.P. 0.0 to M.P. 4.0 
MCIDC Plaza Track 

RFP For E.ailro(ui Oj>cratio11r /SEDA-COG Joint Rail Authoriry 

West P;irk Tiack - Granville Township from the NS Pittsburgh Main north to and including nil track wichi.n 
the MCIDC West P:u:k 

T.hc JM may iJ~dude additto11al rail l.i.11c:s and ptope.rties to the Ope.rating Agreement foe the services sought 
by this RFP, as set forth more specifically in the Opt.J:ll.tiog Agt tt.me11t. 

V. MAPS OF LINESIRAIL LINE 0ATA AND lNFRASTRUCTUR.E lNVESl'MENTS 

All JRA rail system and individual .i:nil line maps art available for dowtuoadi.ng at www.sedncograil.org. Each 
of these indi'll1dual r-.til. li11e maps shows cU11:c11t tail customel' locations and nggregnte l:ail traffic volumes fot 
the past ten years on the fu1c. Each indivtdu .. ,J niil line has an :.J.dditionnl map which documents the 
.U.westmerits :.tld t!xp11u~ions made 011 that I.inc by the JRA. customers and/or othei: P'1i:tnt.ts i.i1 ccot10rnic 
development. . 

Track charts fox the .tail Jines above arc available at for downloadil1g at W\VW.sedacogtAil.<>rg. 

VI. CUIUlliN 1 ·urERA TIONS 

Typical operations for each of the lines ace shown below. 

Juoiafa Valley R.ailtoad 

Line Segment . Fl'squmfj 
Lewistown Yard M-W-F 
Maitla11d llldU5tdal Track .As needed 

Bumha.m Branch M-W-F 
West Pll.l:k Track M-W-F 

Lycoming Valley Railroad 

Linc SegRJeni .Freq11mry 
Lyconi.ii.ig s·eoo11.clnry M-W-F -

Newbeny Yatd M-T-W-Th-F-
Sa-Su 

Avis l3rao.ch M-T-W-Tb-F 
Antlers Running T.riick M-T-W-Th-F-

Sa-Su 
Gmmman Lead · 'M-W-F 

Nittany & Bald Eagle :Railroad 

Uns S sgf1fsnt l~qHMfJ 
Nitta11y Ma.in Linc M-T-W-Th-F 
Gt-ay Yard \1'yro11c) M-(I)-W-(Th)-

F 

Lock Havc:n Yard M-T.-W-Th-F 
Plcnsant Gap Industrial T.t:ack M-T-W-Th-F 
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Bellefonte Branch 

Shop Track (C..okville) 

Mill H11ll Industrial 'ftack 

North Shore Railroad 

Lit10 Segvmtt 

Notth Shore Raili:o~d 

l3c~wick Yard 

Hill Trar:.k/BIDA 

Shamokin Valley .Railroad 

Unc Seg1ne11t 
Shamokin Valley Ma.in 

Cnrbon Run Branch 

SAlC Industrial Park Track 

V:O:. INTERCHANGES 

Active Class 1 it1terchangcs are: 

Norfolk Southern (NS) 
Nortlmrnbcrhnd 

Lock Haven 

Tyrone 

Lewistown 

Canadian Pacific (CP) 

Sunbury /, ,,,;1 r 'Jf>(f) 

M-T-W-Th-F 
M-T-W-Th-F 
M-T-W-Th-F 

Freqtl'fl~ 

M-W-F 
M-W-F 
M-W-F 

Frrq1Jen91 
Tuc:a 

N/A. 
Tues 

VIII. P}lOJ>OSED 0PEllATJNG AGREEMENT 

RFP For Railroad O,perations/ SEDA-COG ]oit11 Rail Atftbori!Ji 

At the conclusion. of the RFP process, the JRA and the selected pxoposer will e111:c:.t into an agrl'!emcot fat the 
operation of tail freight se.rvices on the JRA's rail lines (the "Opetatlng Agreement") . Sec Appendix "A" for 
the proposed Operating Agtc:cmeot, which will take effect on July 1, 2017. 

The tenn of lhc: Ope.rating Agreement 5hall be seven years, with a possible .i:c:newal tr:tm of five ye>i.to. Undtt 
rhc: Oper.at:ing Agreement, the selected proposer will have cxclu$ive use of the JRA's t3il lines for rail freight 
sei.v.ices in exchange: for payment of an operating fee, wbich will be dett:t1nined as part of the RFP proo:;css, 
and fulfillment of other requitcmenl'.$ set forth in th<: Operating Agreement. Thus, the Operating Agteemen.t 
contains all duties and tesponsibilities expected to be obsctved at1d performed by the selected proposer in its 
day-to-day operations of the JM 1'ail lines. By way of example and not limitation, the Operating Agm:ment 
requires the operator to do the foJlowing: 

• 

lW/~l~d 

make various reports to the JRA, including reports relating to fimincial performance, 
operations, marketing, and m aintenance of Wily; 
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• mai11t:ait1 tht JRA tail lines i11 accordance with the JRA's track mai11kna11cc standards and 

asset' guide.lines; 

• futnisb. llll .tequiJ:ed management, supetvision, a11d othct sctviccs requited in the 
performance of rail operations; 

• meet cert11i.i1 customer $e,i:vice sta11datds and operator a11d maintenance expendin.u:e 
thresholds as determined by an independe11t JRA cous·uJt;mt; 

• coopet'llte with the JRA in can-yi11g out iti; mission of ptcsctving rail frci~ht service and 
fostering economic development and job creation in the i:egiou thr.ough the improvement 
and expansion of tail in6:a6tt11c;tu,t;e; 

• provide and maintain requii:ed insutance for ib opctations; and 

• indemnify the JRA for. liabilities atising from the rail operations. 

As the: Opcrati11g Agreement t>mvides tl1e relevant tighta 1111d rcsp~nsibilities of the JRA and the .taib:oad 
operato.i:, proposers au: advised to review the proposed Operating Agreement with le~ counsel The 
Opet-a.ting Agcee.ment is i11co1poratcd by tcfcrcnce into this RFP, aad any conflict in terms between this RFP 
and the Opera~~g _.fl:greement shall be resolved i11 favor of the conflicting teJ:min the Opcrating Agreemegt, __ 

IX. PASSENGER EXCURSIONS 

This RFP docs not encompass rail pa~senger stlvices. By way of supplemental iofotmation, on October 22, 
201.0, the JRA clltcred into a three-party Agr:eement for Rail Passenger Excw.-sion Ser-rice with Susquehanna 
Uuiou Railroad Company and its subsidiary operating companies, and Penn Valley Raih:o:td, LLC for the 
provision of rail passenger excui:sions on JRA rail lines (the ''Pas$eoget Excutsions Agceement"). 111e 
l?am:ngct Excursions Agreement provides foi: the operation of certain public pa&$<:ngcr excursions, which ate 
al)t:lUlllly operated at nine locations on the JRA rail li11cs 1 tluough the contribution of various services by the 
involved piu:tjes. 'f'hc l'assengcr Excursions Agreement continues until June 30, 2017. For pu1poses of this 
RFP, no assumption ~hou.ld be made 011 whether the Passenger Excutoio11s Agreement will J:emili.n in effect 
beyond June 30, 2017, o.r that a similat successor 11.greement will be executed. The JRA 11011ethclcss 
recognizes the benefit tha~ these excursions provide for the publk and i11tends to e.xamine all optiom to 
ensure that. these excursions can· continue beyond June.-30;-.2017. -

x. OVERVffiW OF RFP PROCESS: Two PHASES 

'!'he JRA desires to etlSutt: that fu:st-clnss i..ill operations ate provided 011 its rail li11es. 'l11e intent of tbi~ RFP 
is, therefore, to e11sw:e tha1: aJ,l. itpptopriate level of review of proposals is undertaken iu otdcr to select n mil 
operator that the JRA deer,ns beot suited to provide rnil freight service operations on its rail lines. 

The ]RA will employ a two-phase review process in its selection of an oper1tto.r, which involves this RFP 
being divided imo two phases. The fast phase of this RFP shall be re.fe(ted to as Phase 1 (Request fat 
Qualifications (RFQ)). (Although there will be two pha!:!es in this proce$S, this RFP doewuent will cover 
both phases - there will be llO additional lU'Q or RFJ? document issued.) J?hasc 1 will involve a11 
examination imd evaluation of the qualification5 of 1,Jroposei:s. The JRA will assess each pi:oposct's approach. 
to operations, qualificatlo11s and experience, f.in.andal capability and other areas described below. There will 
be: no restriction to lhe ntunbi:r of proposers that tNIY particip;ite in Phase 1. Frorn the respo~1$<!$ received, 
the JRA will utilize a scoring ~ystem in ordet to select the top three candidates to pwc:ecd to rl1e next phase:, 

8 



RPP Par fuiilroad Opcratiom/SEDA-COG joi11t &i/A11thori!J 

known :lo Phase 2 (Detailed RFP). More details conce.miog Phases 1 alld 2, at1d the requirements for 
submi~sion for each phn.sc of the process, arc listed below. 

A mandatory pre-Phase 1 (Rl'Q) proposers' meeting will be held by the JRA at June 5, 2014, at 10:00 
a.mat the Union County Govctiunenc Center, 1.55North15•t. Street, Lcwisbucg, l'ennsylvania 17837. 
At £h.is meeting, p1:oposcrs will have the opportunity to ask quc:sti.ons about the JRA, the RFP pi:oc:ess, the 
requirements of the RFP, t:hc history of u:vctrn.e detived frnm optral:ion of JRA tail lines, and other items 
relevant to this RFP. Interested p~oposecs o.re .required to attend chis meeting. Fai.lw:e. to attend. this meeting 
in pctso11 may constitute grounds fo~ J:c:moval of the proposei: from comidcrati.on. 

Based upon the re~u1ts obtained from Phase 1, the JRA Board of Ditectots, upon .i:ecommcndation of the 
]RA Operating Agreemei~t. Com.cniittce with the assistance of JRA's comult1mcs, staff, natl solicitor, will select 
the top th.tee candidates to be invited to patticipate in Phase 2 of the RFP process. Phase 2 (Dc:tai.lc:d RJ:ip) 
will involve a moJ:c detailed evaluntion of the tb.tee remaining proposers by the JR.A's Operating Agree1nent 
Co1nmittce. The Operating Agreement Committee shall base it~ review and evaluation upon multiple cdteria 
discussed bdow and shnll sea.re rhe thi:ec tc:maining rroposers in llcco.tdancc with a scoring system. The 
Operating Agreement Committee shall, at the conclusion of its review and evaluation in this second phase, 
reco.mme11d the best proposal fo1: M Opci-ating Agreement fo;; ·;;;;ii freight scivices to the JRA Board. 

Xl. PlIASE l AND :PHASE 2 Ol~ RI!'P: GENERAL INS'fltlJCT.{ONS FOR ALL PltOPOSALS 

This section cxpfains the procedure that will be followed by all :proposers. ~ropostrs should carefully re.ltd 
and follow the procedures required by this section. Material deviatio11s from these requirements may cause 
.tejccti.011 of pmpo~als. 

Bach proposti: must submit one (1} o.i:iginal signed proposal and a covet lener, ench signed in ink, and six (6) 
unbound hard copies to the JRA at the following address: 

SEDA-COG Joint R.ail Authority 
201 Furnace Road 
.Lewisburg, PA 17837 
570-524-4491 

In addition, all propolit.ts must si1bmir an electto1ue .pdf copy of their proposal. The .pdf must be a $ingle 
document and not brokeu into multiple files. H the file size of the .pdf exceeds 12 MB, the proposer mu~t 
contact the JRA to get i.nsttuctions fat FTP oi: Dropbox file ttansft.t:6. Such communicatio11s shall be 
directed to Mr. J cffety K Stover at iet.Qyet@seda-cog.otg - mobile phone nu111ber: 570-84 7-9503. 

The fust ti.me 11n email is sent f.r:om an outside email addr.esa the sender will receive n responoe from a SEDA.­
COG computer ptogtam thnt is desighed to filtei: spam emails. Proposer$ must follow the insttuctions that 
arc: automatically gcl1c.tated by this so(lwa.tt, and then the email will go directly into Mr. Ston>.('a email inhox. 
Otherwise, the. email will go to a spam filr.e.r. Proposers are therefore urged not to wait until. t:he last few 
minute& to comply with the deadline. Timely gubmission of pwposals is the sole tcsponsibility of the: 
propose1: Lilli; proposali; after !he deadline will not be considers;d. The JRA rc:scrves the righc to 
determine the limclincss of all submisgio11s. 

··• 
~ . . ..... # _, 
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fo addition, rut ptoposcrs 1nust subllltt ouc additional unbound copy of their proposal with ;my redacted 
sectiom; "bl11.cked out," for a torn! of seven (7) unbound copies. The "hlacked out copy" should only redact 
information deemed confidencinl and proprieta1y nnd will be used to i:esponse to requests tmdci· the 
Pennsylvnn.ia Right to Know Law. ·More details on this procedure ate set foJ:th later in this RFP. 

Proposers should be dear, concise and direct in their submissions. Elaborate or lengthy proposals beyond 
those needed ·10 provide a dear rc6po11se to all requirements ate not encouraged. Unclear, i.11complctc, or 
inaecutate · docurnCl.lMio11 i::!IAY uot be considered. Falsification of any U)fo.r.matiC>n D:my tt:~ult in 
clisqualificatiou from the selectlon i'rocess, or in termination of the Operating Agreement if lnt:er. disc<Ne.r.cd 
thnt the award of the agreement wns made as a result of false infoune.tlon submitted in response to this RFP. 

Submitted lnaterials will not be retuu1ed to the sClldet after the proposals have been opened. 

TQ be rc:opomivc, a ptopo5al Jnu~t pc cub1nittcd in writing. All applicable documents, including attachments 
and exhibits, must be included 'With. tht: pJ:oposal. Each page of the proposal should be munbe.red 
sequentially at the bottom of the page. Proposals must be submitted i11 the English language and must be at 
least 12 point font size, have at least one inch margins on all sides, and be on plain white paper. 

Each proposal must be accompanied by a cover letter limited to one page that references the title of this lli'P 
and includes the followi11g informnt'i.on: 

(1) Full legal name of the proposer; 

(2) Legal business srotus (mdividun.1, paJ.'ttl<::l.ob.ip, corporation, limited liability comp:my, etc.), 
address, tclephone.nwnber, fax munber, and email addr.ess of the authorized 
rcprescntativc(s) of the proposer; 

(3) State in which, in the case of an ind.i"Vidual, the individual is domiciled, or in the ca~e of ao. 
entity, the entity is .organized ox locorporated. 

(4) Name, title, email address, telephone number and mailing address of the pcrson(s) 
authorized to be the pl'imnry contact and represent the pt0posct in the RFP process . 

TI1e JRA, or it$ soJic.ito.t, .teserv-es the right to seek additionnl .inforrru1tio1, or. da1:ifications ftom any 
proposers. The JRA may elect to illte.tview a11y or all ofthc propose.rs. 

All costs of preparation of a proposal ~hall be borne by the proposer. The JRA Sbflll. llOt be liable for any 
CXJ?cnscs incurred by proposers in the preparation 110.d/ or submii;5ion of proposals. 

Proposals may be withd.tawn by :written request of the authot\ud tcptescntative of the pcopose.r 01~ 
let[erhead at. ar1y ti.int prior to the submission deadline. 
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XII. l'HASlt 1 (RFQ): SPEClFIC INFORMATION REQUIRED :FROM PROPOSERS 

The JRA will accept s11bmissions for the Phnse 1 (RFQ) until 3:00 p.m. on August 1., 2014. Initial responses 
for PhllS<! 1 shall be in nan-ative fotm and shall include the info.t:mation required in th.is section. Proposers 
shall not submit proposnls ro addi:ess Phase 2 of the RFl.1 process unless they ate selected by the JRA to 
proceed to that phase. Failure to adhei:e to these requirements mny be cause for tejection of the p;oposal as 
no11-tesponsive. 

To ensure a WJifolm re-.riew process and to ensure nn npproprillte kvd of compnrnbility, initial tc6ponscs by 
p~oposcts for Phase 1 (RFQ) must:be orgnuized as follows: 

1. Approach IQ Opm1tion1. In this sectioo, each proposer should iQdudc the following: 

• a preli.mino.ry stattmcnt or stururuiry of its overall appxoach ot philosophy 
conce.tnin.g the operation of short line railroads, including str.i.tcgics or business 
practices that address the scope of services sought by this RFP; 

~ · ' ·a- ii:~t of nil tailroads owned or ope.rated by the proposer, :ilong with an identification 
of any Class I i:nih:oad connections; 

• a dcsaiption of its r::~sting marketing activities c111ployed in its rail operations to 
attnct rail customets nnd othexwisc market rhe p.roposcr's busine$s; 

• a description of the proposct's policies nnd procedures for opetating its business , 
including ·policies nnd p;:ocedurcs .telatiug to custon1er service, employee matters, 
risk managttnent, and accounting and financial manage1De.11t; 

• a description of the p:i:oposer's approach to maintenance of rail lines; 

• a descripcioQ of any pcndh1g, threatened, or concluded lirigaricm involving the 
proposer or iny of the propose.r's dii:ectots, officers, o.t other key pt:roonnd, or 
othetwisdnvolviilg any railroads owned or operated by pi:oposet, for the past seven 
(1) yeat~; 

• · a description of any pending, threatened, or concluded hivestlgation at proceeding 
instituted by any goveJ:.11!Ile11t agency against the proposer, including any citations or 
fines levied, for the past seven (7) years; 

• a summary of track i11spcctions con<lllctcd by the Federal Rnih:oad Admi.iiistration 
(FRA) on any rail lines owned or opetatcd by rhe proposer nnd " li$t of at1y 
violations ot fines imposed by the FHA conceming same; nnd 

• a list of :toy contracts relating to rail operation services thll.t were terminllted o.t not 
renewed within the pnst ten (10) years, fucludi..ng reason.~ for tetmim1.tion OJ: non­
renewal. 

2. Qt1rdijicatio11.r 4pd Exµrienr:e. In this section, each propost:t should include the 
following: 

• a st-atement of its quilificatlons and experience and munbet of years managing and 
opcrati11g short line t'.ril.toads; 

11 
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a minllnurn of five customer tcforenccs, including name, mailing addte.ss, cm11il 
address, and telephone mnnbet of the reference; 

• if the pro po bet is a butill1css e11tity (e.g., eo1vo1:tti.011, limited liRbility comP,any, 
patlne:1i;hip), the proposct should dtt11il the: t:Xpt:rit:nee and qualificatio11s of the 
proposer'$ ma11nganent ttatn; and 

• a description of nny operntions specifically involving a publi.c-privnte partnership, 
including an identification of the entities itwolved. 

!J. Financial Capo.bili.(J. fo this section, ench proposer should include the following: 

• 

• 

• 

• 

.. 

• 

audited financial statements foi: the prior three years pi:c::par.ed in a.cco.i:dance with 
gctu:tally accepted accounth1g principles, includit1g notes to financial st11cements; 

bala11cc sheets for the prior three yeo.t:s; 

statc.1ncnts of hicome abd expenses for the prior tluee yeo.rs; 

corpornte(parmership federal .income tax .i:et:ru.-~i,& foi: the la5t co111pletcd tax yeat; 

a o:edit i:eport (e.g., Dun & Btadsttect rcJ?ort); and 

its most recen.t qUllJ:terly fim111cial statement. 

4. Effie/ of Otht:r Opcr11tio111 on ]RA LJll.$1. In this section, each proposer should include the 
following: 

• 

• 

a dcsctiptio11 of any facts bearing upon nny possible inter.ests, direct or indirect, that 
the ptopo.sct believes :my member, director, officer, employee oi: agent of the JH.A 
prese~tly has, or will have, it1 tl1e performance of the Opernt:ing Agi:eement by the 
proposer; ,and 

a statement concerning whether proposer presently hns or may in the fa.1tute have an 
it1tctcst, direct ot it1direct, which would conflict i.11 any inallner with the 
performance of it:s obligations unde.r: the Operating Agrcc:lncnt o.t that is adverse 0 .1: 

potential!}'. adverse to the JRA (e.g., opei:ation of othc.r rail lines that may advei:sely 
affect rail operations of the JRA rail lines). 

XIII. PHASE 1 (RFQ): SELECTION CRlTERIA TO Bl!: US1Ci.> BY THE JRA 

The JRA Opcratit1g Agreemenc Cm;nmittee will J:e\tieW llll.d evaluate the informntion recei:ved ftotn Phase 1 of 
the process . Each 1:cspot1se will fast be reviewed and a11~lyzcd to determine overall i;espo11sivcncss and 
eomplctellcss. Failure to comply with the iustJ:uctiollt; above tnay result in the proposal bci11g dce.111ed non­
rcsponsivc and may, at the discretion of rhe JRA, bt eliminated ftoin further conside.i:ati.011. 

'The JRA Ope.mti.ng A.greell;Jent Committee will then assess each proposei:'s Pha~c 1 response through the use 
of ;i scoring system. The proposeTS J:eceiving the top three scores (which may, iu the event of n tie, be more 
tha11 tluec P,toposets) will advance from Phase 1 to tht: -mote detailed Phase 2 of the R"FP process described 
below. The remaining proposets who do not advaoce will be removed from furrher cons,ide:.tation. 
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The scoring i;ystcm is as follows : E:tc:h pro1Jose.r will receive a 5inglc: score of betwew. zero (0) and t=enty 
(20) points (twe11ty being the highest scor.e) in the following c:ategotic:K 

a Apprvach /() Opurationr 
" QJ1aliji.crzlio111 andExperience 

Financial Gapabilifj 

··The. Opet;iting Agreerrwnt..Coriuhitr~ nilly th~n dcd~ct points b~.scd on the response in the section e1:ititltd 
"Effect of Othet Opcrntians ·on J\RA µn~s :" . · · ' . . . . 

The proposers with the: three hlghest scotes out of sixty points will be in\'Tltcd. to p~oceed to Phase 2. The 
JRA Optt1<ting Ag;reernellt Committee will thotoughly review aU tesponses in the Ph?.se 1 (RFQ); however, 
th1: Cotrunittee may tcquest additional infom1ation from proposers o.t conduct additional investigation to 
verify the responses submitted by proposers in Phase 1. For example, the JRA m?.y conduct intervit:w:i with 
federal, stnte, and local govemment agencies 1111d/o.( Class I railroads that c01meet with lines operated by the 
pt0poset. En.ch pwpoac-.r consents to any such additional investigation by the .JRA. 

At: the conclusion of Phase 1, which is expected t.o occut within 60 days aftec the deadline for Ph.asc 1 
submil;sioni;, the JR4~s .Qpc:J.11ting Agre~nt Comminee will recommend to the JRA Bai.rd of Directors the . 
top scoring pxoposets who shall be -invited to ptoceed to Phase 2 of the RFP process, which will involve 
submission of a second, more detailed response. The JRA, at its option, may reject any and all propoi>als 
submitted in response to this RFP at any time dw-iog this process. 

xrv. PHASE 2 (DETAILED :RFP); Sl'EClJi'lC INFORMATION REQUIRED FROM INVITED PllOl'OSE).lS 

Shortly after. the conclusioo. of Phase 1, the top three scoi:ing proposers will be fotmnlly invited by the JRA to 
pi:occ:cd to Phase 2 of this RFP. In Phase 2, the i11vited proposers. will be aakcd ro sub.tnit ?. more detailed 
proposal following the Sa.me general instT.uctions for all p.toposals. Each proposal shall be in nii..trativc form 
and shall indode the specific infonne.tioo .r.equ.U:cd in this section. Failure to :adhece to these .cequitcmcnts 
may be c?.nse for rejection of the proposal as non-.i:esponsive. 

The: following infotmatlon should be included in c?.ch Phase 2 proposal £.com the invited proposers: 

1. Backgr111md inf~rmatio11 . l?toposet should include a more detailed description of its 
background than provided in its initial PhaHc 1 reSJ,lOOGe, including historical information, specific 
nwatds and recognitions that the ptoposer has won (induding from. Class I rn.ikoads), information 
about its business approach L'O the extent pot covered in its Phase 1 tcsJ?onse, and. other items 
deemed i:dcvant to pr.oposcr's railroad ope.rations. 

2. OjMration.r pk111. Ptoposex: ~hould pcovidc an opentional pl~ that descrJ.bc6 
propoHc:t's planned appronch to opci-ating the JR.A t11il lines, including npproaches .t:tlati.ng to labor. 
and supplier management, cu.stornei: setvice, mointeoancc of way, and othe.r: itc:ros. This plan should 
specifically include: 

• 

• 

• 
.. 
" 

pla~ed trai11i11g progi:ams fot pe.rsonncl t:cladng to rail safety a11d Clpe.rations; 

tisk and 6?.fety mana.gemcnt plans and programs; 

pe.rsonnel manngemc11t nnd administrative policies and procedures; 

a description of propose!'s management. and accounting systems; 

an organizational chart that outlines the proposed staffing plan for opr:tatlons of the 
.JRA rail lines, including dc:sctiptl011s of the functional responsibilities of each staff 

13 
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member ru1d ail identification of the proposed indi'll.idnitl who will have overall 

responsibility for dny-to-cby operations; 

• a descripti.6n of the proposed staffing of trnin crews, mnimenance of way crews, and 
tolling stock.: 

• resumes outlining rhe experience, education and pcrfonnance record of individuals 
who will have su1Jetvisoty authority over day-to..day operations; 

• a succession J?lan for management; 

• a descxiption of: existing locomolives, r.oll.iug stock, and othei: c-.quipmtnt owned or 
leased by the pxoposer, including locomotive listing model, datC::$ and dcscti.ptio11s of 
major repa.i(s or imp.1:ovements to such equipmt:nt; 

• a11 admi11istrative $upport plah; 

phn$ to pwvjdc coopaatioJl to the JRA in support of its inis5ion; 

• a local sc1-vice plan outlittlng the proposed operations to sei.vice nil of the JRA line~; 
nnd 

• · a de~ct·ip:i:;n of pmposed interchange te.latiorn;bips with Class I railroads, whether 
handling line agreeme.uts, interline. settlement system agtee!nents, or otherwise, and 
a st:tteme;;t conee.ming how each such pxoposed relationship will keep JRA tail lines 
economiailly competitive. during the tcrm of: the proposed Opc:tat:iug Agteemenr. 

3. Mai11tmanC1J plan. Proposer should include a plan for mainteOllnce of llack alld 
bridges on the JRA lines. 

4. Mark~tiizg [llan. Proposer should include. 11 mai:keti1)g plan outlhung t>toposer's 
planned marketing activities and ptogrnms for retention of existing customers 011 JRA rail lines and 
generation of new custoniers. This plan should include ptoposed expenditures for marketing 
activities. 

S. Fitzanaai Pla11. l'toposer should include n fina11cW plan that includes the following: 

• an estimaned financial pro fo.m:ia fo': operations for the first five year$ of: the 
Operating.Agreement term, which should iten)ize estimated revenues and expenses 
by i:t:lajo.r J~ne item and i11clude supporting assumptio11s; 

• proposer's strategy fo:r: malillnizing annual ope.tatiug revenues and tniimnizing 
opernti.ng expeP.Ses; 

• 

.. 

an opexat:ing fee proposal or other proposal for compensating tlu: JRA for use of 
the r:i.il lines and other property available for use \'lndet the Opctat:ii1g Agreement 
(Note.: Pro.pasets a.i;e directed to Exhibit "C" of the Ope.i:atit\g Agreement, attached 
at Appe11d.ix "A" to this RFl', fox: gu.idancc h1 developing a foe p.t:oi,osal); at1d 

a pwpo~a.l fot sharing any federal or state tax o:cdits ot other special i1.lcentivcs 
affoi:ded to optratlng railroads. 

14 
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I 

XV. PHASE 2 (DETAILE.O RFP): SELECTJ.ON Pnornss FOR AWARD OF CoNTFACr 

The JRA will employ a more comptehcnsive review :;nd c.-valuatlon of the proposals received in Phase 2. 
Ench proposal will fast be reviewed and analyzed to dete.rr.ninc over11U responsiveness and cotnplctcncss. 
Failure m comply with the instructions of this RFP may result i.11 the proposal being deemed non-responsive 
and may, at the disCJ:etion of the JRA, be eliminated from fotthcr considei:aL1on. 

In Phase 2 of the: RFP, tl1e JR.A a~ticipates conducting a.11 in-depth investigation t.o verify proposals received. 
Pwposers consent to such additional investigation. This may include the following: 

• an inspection of other rail lines operated by proposer byJRA staff and consultants, .including 
a rcv_icw of trackin6pcction reports of the Pennsylvania Public Utilities Commission and the 
Federal Railroad Admini&ttation for such lincs; 

• a sutvey conducted by JRA of the proposer's cui;tomers of othC'.l lines optrattd by the 
proposer. 

• an interview of p.r.oposer's current Class I connecting raili:oads and state and federal 
regclatoty agencies conceming p.toposcr's performance; 1md 

• a review of safety tecords and track io.spectio11 tepoxts fo.i: 'pi:op'osCJ;. 
The proposers will also have the opportunity to inspect the JRA'~ rail lines in Phase 2 a.t a date and ti.me to be 
dctennh1ed. 

The JM Operating Agreement Coo;imittcc will tho.roughly review the propo~als .tcccived in Phase 2 of the 
RFP. The JRA Opernting Agtecmeut Committee will then tank ench proposal th.tough the ll$C of another 
scot.log syste1n 

The scor.i.ng system shall be as fdll9ws:·. Each .propo&tr Will receive a ·single score' of between zero (0) and 
twcpry ·(20) points (tw.mty bc:i.ng tlie highest sroi:e) in tht following' categories: 

I 

• Cormnitnm1t Jo Track Mait11G1tancr: 

• 
• 
• .. .. 

Cunmitmcnl lo Seif'B Opcratiot1s 
Soi111d11m ont/ Suflainabili!J ofOJ>6ratintJ M.arluting; and.Pittatuial Plan.r 
Comflli11im1f to l>ub#icPriwte Parhlmhip 
Commitmmt to Ecri~omii: Development 

The Opcl:atlng Agr.eemcut will be awarded to the r.roposer who obtains the highest score in Phase 2 of the 
RFP process. The JRA l:C6c1ves the right to make the 11.wnrd of the Operating Ag~eemcnt contingent upon 
the satisfactory completio11 by the propose.r of ccttain conditions. The Ope.rating .Agteement HIU\11 con.t!lin 
the same terms and conditions set forth in Appendix "A" set fotth he.tein, tmless otherwise agtccd by the 
JRA. . 

The JRA re&ervcs the right to reject any and all proposals, waive infonnalides and irregularities in 
proposals received and to accept any portion of any ptopos!ll if deemed in the best interests of the 
JM. 

XVI. PROPOSAL ACCEPTANCE 

Each ptoposnl i~ sub11ii.tted with the understanding tlIBt the JRA's wiitten acceptance of the offex of proposet 
to provide th.e sc.1.vices descJ.-ihed he.rein, shall be the fmmdat'ion for the Operating Agreement between th.c 
proposer and the JRA. Submis~ion of a p.roposal shall therefore bind the proposer to furnish and deliver the 
se1vices an.d related compo11ents in. accordance with conditions of the proposal. 
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XVII. PROl'OSAL OWNERSHIP AND CONFIDENTIALITY 

All pmposafa, including attachments, suppleme11ta1y material, addt11d~, ttc., sllllll become the property of the 
JR.A and will not be ren.1rm:d to th:c sc:udex. The JRA bas the right to use any or all ideas presented in the 
proposal without limitation. All ptoposals will be considered public documents, subject to review and 
inspection by the: public at the JR.A's discretion, in accordance with the Pennsylvania Right-To-Know Law, 65 
P.S. § 67. lOl et. seq (the "RTK 1,aw''). The JRA acknowledges that pi:oposrus mny omt11i.n proprieta1y, 
fimmcial or other data, the disclo~ure of which could cause substantial injucy to the proposer's business. 
P.roposcrs must therefore specifically identify the pages of a response or proposal thar contnin confidential 
infottnation and pwvide n .. stll.te1ne11r thllr such info1mation is considered confidential by proposer and 
disclosure of such infom1ation would cause substantial inju1y to propo6c:t. P.t:oposc:rs arc also asked to 
provide a redacted unbound copy of any rc&ponae or propo$al with conf..idexitial inforinat.ion bfoclced out or 
t<:tuovtd fi:om the text This copy will be subject to public disclosure. 

In the event a request for a response or proposal is received by the JRA, the JRA will advist the proposer of 
the request and ask the proposer t9 iJ:runcdiatdy submit a detailed stiitcmcnt iJ.1dicating the: proposer's lc:gal 
basis for treating the infoi:m.1tion , as co11fide11tial ol: othetwise seeking exemption fro1n disclosure under 
federal, state or local law. 111c JR.A will exercise catc in applying this procedure, but will 110t be held liabk for 
any damage or iJ.1juiy that mi<y ;..;.;ult from iiny disclosw:e that rnny occur. If proposer requests that the JRA 
.i:esist: disclosure of a11y records proVided to the JRA by the proposer, and the JR.A does w.i.thhold disclosw.c a.t 

rhe request of jJroposct, thcn J?!Ol?ose.r agrees to indemnify, defend, and hold JRA and irs members, officers, 
e111ployees, a11d directors harmless from any claim, liability, da111.1gcs, losses, judgments, awards, costs or 
expei~~es that may be incurred by the JRA or. atise out of ito denial of a request for such records or 
wirhholcliug of such rec'ords from disclosure, and proposer will defend any nctiou brought against the JRA fox 
its denial of such records from disclosw:e as confidential or proprieta1y informacion to any person making a 
request for such records. Failure to ag.t:ee to indemnify and defend the JRA as aforesaid shall constitute a 
waiver of the proposer's right to exemption from disclosure·. 

XVIII. GENERAL CONDITIONS, RESERVATIONS, AND DISCLAIMERS 

In addition to any other conditions, reservations, or disclaimers set forth in this RFP, the fo)low~ng se<:tion 
set~ fo.tth general conditio11s, reservations, and disdail.11cts which apply to this 1U'l1 • 

• The JRA tese.tves the right to c:xtend any su.btnission deadline should doing so be in the 
interest of the JRA. Proposers shall have the right to revise thei.t proposals in the event that 
:1 deadline is extended. In the i;vent a deadline is extended, the JRA shall provide notice of 
saxne ou its websj.te at www.i;tdacograil.org" 

• The JR.A reserves the right to withdraw this RFP at any t.im.e without prior notice. The JRA 
tnakcs no tcptc&cntation that an Operating Agreement will be awarded to any ptoposct 
responding to this RFP. The JRA rc~ctvcs the right to reject any or all proposals . 

• If a11 it1a<.lcquatc munber of proposals are received or the proposals i:ec(."jved ate dccn1cd to 

be 11011-responsive, the JR.A may, in its sole cliscretio11, reis~uc the RFP or execute a sole- · 
source agrcc.tm:nt for tail freight operations with any individnal ox entity. 

• 1'he JRA will 1'eview and rate submitted proposals as desctibcd i11 th.is RFP. I'roposers may 
not maim any changes or additions after the deadline for receipt of p.toposals. The JRA 
i:eoc.tves the rjght to tcque:st additional information or doctu11entation from pi:oposcrs as it 
deems necessary ox app.top.tiate. 
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.. The JRA reserves the right to verify information in iu~y response or proposal. If the 
inforrr.1at:ion ca~not be verified, the JRA reserve~ the right to reduce the sco.i:e awarded to the 
(e~ponse 01: proposnL 

• 

• 

• 

• 

• 

The JRA may require inrei:vicws with any proposer. 

The JRA rese~c:s the right to waive min01: defects in any response or proposal. 

This RFP docs not represe.ot a conuni.tm.cnt or offe.t by the JRA to enter into an a~tc.mcnt 
with a propo6ct or to pay any co6ts incuncd in the ptepar'<ltio11 of a response: or proposal. 
The p.t:oposer aoeumes llll costs associated with responding to this RFP. 

The JRA teseNts the right to seek new proposals when such a request is in the best interei;t 
of the JRA ;111d to rensonably request such additional information. or cllirification of 
information p.to:vided in a ptopo~al without chnngµig the RFP. 

This RFP and a ptoposer'ij response to the RFP may become a part of tht Ope.rs.ting 
Agreement between the selected proposer aod the JRA resulting from this RFP ptocess. 

No pmposcr shnll offer any favor or a11ything of pecuniary v-alue to any JRA Board mernbcr, 
staff mernbc:I, consultant or any othe.t individual with au intetest in this RFP ptoccss for the 
purpoacs of .influencing the outcome of the RFP selection proces~ . 

Should any que.stion arise as to the proper i..ntetpretation of the tcnns and conditions 
contained in this' RFP, the JRA's deci!ion shill be final. 

The JRA tescrves the right not to award the Operating Agree:ment or to award an Operating 
Agi:etment to one oi: more proposers as it deems to be in the best interest of the JRA. 

XIX. QUESTIONS ANl> COMMUNICATIONS '.PROTOCOL 

The following communkations pr.otocol shall npply throughout the RFP process. 

• All discussions by proposers with JRA consultants and JRA Board rnc::.tnbei:s during the RFP 
process arc prohibited. 

• There will, be one individual. at the JRA with whom pr.oposers 1nay comn:iunicatc or direct 
questions. The sole point of contact for proposers is: 

• 

Jeff Stove.t 
Executive Director 

SEDA-COG Joint Rail Authority 
201 Furnace Road 

Lewisburg, PA 17837 
570-524-44·91 (office) 

570-847-9503 (cell) 
jstover@scdn-cog,org 
www.~t:clacogra,il.org 

Each proposer shall direct all conmmnications ot questions concctning this ru:;-p or existing 
nill ope.rations on the JRA rail lines to Mr. Stover. 

17 



' . 
RFP For &ilroad Opemtionr/ SBDA.-COG]oint &ilA11thr11ity 

• Each proposer shall receive the snme .information COl)ct:i:ni11g the RFP at subst:11uL1Uy the 
same tum~ as all other propose.ts. 

• To ensure fair and copsistent: distribution of .i11fottnation, all proposer questions will be 
answered in a "Q&A" format inn doctUnent to be provided to ~11.l p.r.opo~c:.rs. No i.11dividu.1l 
auswtrs will be given. 

• Aftet the submittal of proposals and until the award of che Opei:ating Agreement, aU JRA 
perso1ioel w;Jl be · directed not to hold or partldpnte in any meetifigs, conferences or 
technical .discussions with any p.roposc.t conccmlng the RFP except as provided in the IlFP. 
Propose.rG i:hall. not initiate communi.cntlon in n11y mnnnei: with ]RA personnel regarding this 
llfll during this period unless a.utho.r.iud in advat1cc by the JRA Failure of; a proposer to 
comply with tbiG :i;cquitcmcnt may result in removal of the proposer's proposal from 
comidetation. 

XX. TJMELINE 

.. The tentative time.line for tb.e RFP submissions, review, selecdon and ope.rati.l.1g ~g':P.<?.ment awn.r.d will be 
available 011 the. JRA's website at www.se:damgtail.org. This timeline is subject to change by the JRA, in its 
sole discretion. · 
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IN THE COURT OF COMMON PLEAS OF NORTHUMRERLAND COUNTY 

READING,, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaint(//; 

v. 

SEDA-COG JO TNT RAIL AUTHORITY and 
BOARD OF SEDA-COGJOJNT RAIL AUTHORITY 

Defendan.ts. 

ORDER 

Court. of Common Flfoas 
Northumbedand County, PA 

Civil Action - Law 

No. CY - 15 - 1201 

AND NOW, this __ day of _ _ ___ ~---' 2015, upon consideration of 

Defendants' Preliminary Objections to Plaintiffs Complaint, and any response thereto, it is 

hereby ORDERED that Defendants ' Preliminary Objections are SUS.TAINED. The Complaint 

is DISMISSED with prejudice against all Defendants . 

BY THE COUR, T: 

J. 
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SIANA, BELLWOAR& MCANDR£W, LLP 
By; M\chae:l G. Crotty, Esquire·; I.b. # 92254 

Ryan M. Jennings, Esquire, 1.:0, # '309145 
941 Po.ttstown Pike1 Suite 200 
Cpester Springs~ PA 19425 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plainf?{f,. 

v. 

Sl'.:DA-COG JOINT RAIL-AUTHORITY and 
BOARD OF SEDA-COG JOINT RAIL AUTHORITY 

Defendants: 

ATTORNEYS FORUEFE l'H>ANTS 

NOTICE TO PLAINTIF:F: 

Yot1 arc hereby not_ifh:d \o til.; a written 
rcsponsi; to these Prcllminary Objections 
within 'twenty. (ZQ) days fron1 tl]e dat.e of 

service hereof di' a judgment may be C[lt<;: red 

- ·--· , / ;J1Jt you, -~Mfoh.,lG. CtOt\y, Eili"'" 

Coµrt qfCorrtmoh Pleas 
Northumberland County; PA 

Civil Action - -Law 

No. CV~ 15 -1201 

DEFENDANTS' PRELIMINARY: OBJECTIONS TO PLAINTIFF'S COMPLAINT 

Detendants SEDA-COG Joint Rail Authority and the Board ofthe SEDA-COG folnt Rail 

Authority (hereinafter, the ·"Authority") file the within Prelirn'inary Objections to Plaintiff's 

Complaint; and in support thereot: av-er the following: 

I. Backgro·und 1 

I. On Friday, June- 26, 2015, PJalntirt: Reading, Blue Mountain and Northern 

Railr.oad (hereinafter, '·RBMN'') filed the above--captione,<;:l lawsuit with this Honorable Cou11, 

witb service not being made until July 2.- 2!°Jl 5. 

2. RBMN is a Pennsyh:ania Business Corporation, havin~ -its registered office .in 

Port Clfr1ton, Schuylkill Coumy, Pennsylvania. (Comp! .,~ 1). 

3. RB!'v:fN alleges that it'' . ... owns land and rail 'li.nes located within Northumberland 

County .. . ' ' and t\.niher alleges that it is a h1xpayer of the. Commoh\.vealth of Peni1sylvan·ia_. 

Tbe factual avermenrs io tbe Compl<;int are presurned to be ttue for: purposes of these 
.Prelin1jnary Objections- only. 



(Comp!., 1 2) . Nowhere in the Complaint does RBMN allege that it is a taxpayer of 

Northumberland County Or any oJher member County underlying the joint AuthoJity (Comp!.,,~~ 

T-64). 

4. RBMN is " . . . is a privately held railroad company that began operations in 1990 

. . .. "(Comp!.,~ 3). 

5. The Authority is a joint authority formed under the Pennsylvania Municipality 

Authorities Act, )3 Pa.C.S. § 5601, el Seq (hereinafkri "MAA") and other relevant law. 

6 . The Authority was incorporated in 1983, and own's nearly 200 miles of rail lines 

within Its eight (8) member counties. (Comp!., ~, 9, 13). 

7. After much discussion, the Authority issued a Request for Proposals ("RFP") on 

May 16, .2014, seeking proposals from qualified railroad operators to provide nHI freight service 

to customers on the Authority's raH lines under a proposed Operating AgreemenL (Comp!. , ~1 

26-27; Ex. "B''). 

8. The RFP called for a two (2) phase revie"v process entailing a request for 

qualifirntions ("RFQ") in Phase I and a Request for Proposals (" RFP") for Phase 2. (Comp!. , ~1 

28, 31 , 34). 

9. RBMN was one (I) of five (5) proposers who su)Ji:nitted a proposal in Phase 1 oJ 

the RFP process, but it was not selected to move fonvard to Phase 2. (Con1pl., ~ 34). 

10. AccOTdingly, RBMN does not qualify for fu11her participation in the RFP process . 

.11. RBMN asserts essentially three (3) claims: 

~ . RBMN seeks a declaratory judgment tb&t the Authority has violated 53 Pa. 

C.S. § 5607(b)(2). \vhi'ch prohibits the exercise of certain statutorily-afforded 

powers by authorities created tmder the MAA. in interference \vith existing 

2 
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businesses, upon the ludic.rous theory that the Authority ''duplicates or 

competes" with RBMN for state grant ft1ndh:ig, q~spite that i.t is clear from 

RBMN's Complaint that t_he Atlthority predated RBMN, (Cornpl., ·~~ 37-46) 

("Count I" ); 

b, Alternatively, RBN1N seeks a declaration that the Authority has violated 53 

Pa.CS, § 56 ! 4(a},- which requires a competitive bidding process-fot certain 

types of .contraets not here involved, let out by authorities created under the 

MAA. RBMN's skewed reading of th~ statutory Janguage has been rejected 

by the appellate ,courts ofthis Commonwealth in analogous contexts. RBMN 

also contends that the Aurhority''s RFP pro~-ess violates Pennsylvania' s 

Procurement Code sections relating to "Contracts for Public Works", 62 Pa. 

C.S. § 391 l{a), (CompL, ~~ 4 7-55) ("Count II"); and 

c, As an apparent adjunct to its above-referenced alternat'i ve asserted claims, 

RBMN seeks the issuance of an injunction to prohibit the Authority or its 

Board from acting upon or accepting any proposal submitted under the RFP 

process until the merits of the above-captioned action are decided1 but fails to 

demonstrate primafcici'e the essential' prerequisites to the issuance of such 

relief. (CompL ~~ 56-64) ("Count III"), 

12 . RBMN's Complaint is premiseq entirely upon RBMN's misinterpretations of la\v. 

and essentially requests this Honorable Court to substitute its judicial discretion, for the 

Authorit)' ~ S di scretion, 

I
., 
_) . None of RBtv1N 's allegations are actionable, as a matter of law, and the vvithin 

action is fri volous and vexatious, 

3 
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14. Furthermore, RBMN does riot have the requisite sfanding to bring the above-

captibn~d action. 

15. Furthermore, RBrvrN ' s causes of action ar~ preempted by federal law. 

16.. Furthermore, RBMN has failed to join indispensable ,parties, thereby depriving 

this Honorable Court of subject matterju-risdiction. 

II. Preliminary Objections 

A. As to All Counts - Pursmmt to Pa. R.C.P. No. 1028(a)(4) - Legal 
l_nsufficiency o'f Pleading (Dem.urr,er);-and Pa . . R.C~ P. No l028(a)(5) - Lack of 
Capacity tQ Sue; Of, in the alternative, Pa. R.C.P. No. 1028(a)(3) - Motion for 
More Specific Pleading. 

RB!YIN, as a disapnointed proposer, has.no standi_ng to p11rsue the RFP issues 
within the inst:ant matter. 

17. The foregoing paragraphs are incorporated herein as though set forth in their 

entirety. 

J 8. A party seeking adjudication of a purported controversy must, as a necessary 

prereqtusite, establish his or her standing to maintain the action. See Step Plan Services v. 

Koresko, 12 A .3d 40 I, 417 (Pa. Su pet'. 2010). 

19. The general prlnc:iple behind the necessity for the standing to sue requirement is 

" .. :to protect against improper plaintiffs." See Step_ Plan Services, supra, 12 A.3d, at 418 

.(quoting, Szoko v. Township of Wilkins, 974 A.2d 1216, 1219 (Pa. Cmwlth. 2009)). 

20. RBMN premises its assertion of standing upon its ownership of land and rail lines 

loc_(lted within No.rthnmberland County, its status as a taxpayer of the Commonwealth and upon 

the as.sertlon that·it is '· . .. a direct competitor that is being harmed by the actions of a government 

entity whicJi is competing for its business.' ' (Campi. , il 2). 
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21, Disappointed proposers or bidders under a gov.ernrnent agency 's 'request for 

proposals or i'nvitation for bids are not entitled to any protection by virtue, of that status. Rather, 

taxpayers are the only beneficiaries of laws governing the. proc.edure for public contract awards. 

See American Totali'sator Co .. Inc, v. Seligman, 489 Pa, 568 , 574, 414 A.2d 1037, 1040 (1980) ; 

Prerniet Comp Solutions, 949 k2d 381, 384 (Pa. Cm with. 2DOK) (''Prem'ier, as a prospective 

·contractor, doe_s not have a legally maintainable intere·st that implicates due process requifrng an 

' 
adequate available rernedy. That is so because a disappointed bidder, offeror, or contractor to a 

public co.ntract has no right to receive the contract as it has suffered no injury that would give it 

,standing to seek redress") ; National Const Services. Inc. V, Philadelphia Regional Port 

Authoritv, 789 A.2d 306, 309 (Pa, CmwLth. 200 l) ("In Pennsylvania, as in most states, the ' best 

bidder ' has no right to have the contract awarded to it because the ' lowest responsible bidder' 

provisions are not there to give the bidder any rights but to protect taxpayers as evidenced by the 

settled law that only taxpayers have a right to seek an action to enjoin the contract"); J.P, 

Mascaro & Sons. Inc. v, Bristol Tp., 505 A2d l 071 (Pa; Cmwhb, 1986) (rejecting due proGess 

argument by disappointed bidder}; see also Yurcho v, Hazleton, Area School Dist, 1430 C,D, 

2011 , 2012 WL 8683308, at *5 (Pa. Cmwlth.-, Nov. 12 , 2012) (i1nreported) (" [w]e agree that 

Plaintiffs enjoy standing as District taxpayers to challenge the legality of District Defendants' 

award of the bus transportation contracts,. .. How,ever, Plaintiffs do not have standing as bidders 

to challenge the mvard / ). 

22. In order to have standing to chaflenge the avvard of a government contract, the 

aggrieved party must be a taxpay_er of the specific municipality, not merely a general taxpayer of 

t.he Commonwealth. See Black Ash Services. Inc , v, Dubois Area School DisL, 764 A 2d 672, 

674-675 (Pa, Cmwlth. 2000) ; Nunemac her v. Borough of f\-fiddletown, 759 A.2d 57, 60 (.Pa. 

5 
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· Cmwlth. 2000) (collecting Pe!nnsylvani;.'l cases in support of this proposition); Gen. Crushed 

Stone· Co,. V . Caernarvon _Twp., 605 A.2d 472 , 473 (Pa. Cmwlth . 1992) (held paym~nt of liqµid, 

fuel tax insufficient to afford taxpayer status for standing); accord Yurcho, ,supra, (finding that . - -~ ' 

" ... District iaxpayers ... " had standing to challenge award of contract). 

23. RBMN alleges that the AuthoJity has eight {8) member Countie_s, including 

Northumberland County, but fails to a1lege that RBMN is a local taxpayer in an)' of the 

Authority's member Counties{let alone \Vi thin Northumberland County). 

24, RBMN alleges that its r;egistered office is located i_n Port Clinton, Pennsylvania, 

19549, which is situated in Schqylki!J County (Comp!.,~ 1 ). 

25. lIJ a general sense, capacity to sue refers to the legal ability of a person to come 

into court and want of capacity to sue involves a general legal disability, inclliding a want of 

authority. See In re Estate of Sauers, 613 Pa. 186, 198, 32 A.3d 1241 , 1248 (20 ll ). 

26. RBMN lacks standing - and therefore the capacity to sue - to pursue the relief it 

seeks before this Honorable Cou1t, unless and until it pleads local taxpayer status or some other 

basis of standing and its clairps are therefore subject to Prelimi.nary Objection. See Pa. R.C.P. 

No. 1028(a)(5). 

27 . Standjng is a threshold requirement. See Pittsbmgh Palisades Park. LLC s . Com., 

5$5 Pa. 196, 888 A.2d 655 (20.05); Howard v. Com. , 957 .A.2d 332, 335 (Pa. Cmwlth. 2008). 

28. If RBMN cannot plead local taxpayer statl1$, then it has no standing and cannot 

state a cause of action, upon whkh relief may be granted, and its Complaint is $llbject to 

Preliminary Objection in the nature of a demurrer. Se·e P~l. R.C.P, No . I 028(a)(4). 

6 
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.29, Therefore, RBMN's Complaint, as plead, is insufficiently specific in that it fails 

to pkad local taxpayer statt~s or any other valid basis conferring, stan~ing upon it, ?ee Pa, R,CP. 

No, 1028(a}(J), 

WHEREFORE, Defendants respectfully request that this Honorable Court sustain their: 

Preliminary Obj.ection and dismiss PlaintiJTs action, in its entir~ty, with prejudice, or, in the 

alternative, dismiss J=>laindtJ's action, with leave to amend (to the extent that tbe Complaint 

survives all other Objections), specifically requiting Plaintiff to amend its Complaint to plead 

local taxpayer status or some other basis of standing within a· reasonable· period oftime, or suffer 

dismissal with ,prejudice, 

B. As to All Counts - Pursuant to Pa. R.C.P. No. l028(a)(l) - Lack of Subject ' 
Matter Jurisdiction. 

RBMN's Action is Pr~empted in i.ts entirety by Section 1050l(B) of the 
Federal Interstate Commerce Comm'ission Termination Act ("ICCT A"). 

30: The foregoing paragraphs are incorporated herein as though set forth in their 

entirety, 

31 , The question, in all matters of preemption, is whether State la\NS conflict with an 

Acr of Congress: There are three (3) permutations of preemption: (I) when preemptive intent is 

11mnifest through a statute ' s express language or through its stnicture and purpose; (2) 

preetnption may be inferred from a federal statute if the scope ot' the statute indicates that 

Congress intended federal law to occupy the legislative field; and (3) nullification of State lavv 

where there is a direct conflict with -a federal sfotute, See , Sauers, SUJ)ra , 613 Pa, , at 200, 32 

A3d, at 1250 (citing, il1(el' ({lici, Freil!htlinet Corp, V, Mvrick, 514 UIS. 280. 115 S:Ct, 1483 

( 1995)), 

7 
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32, Issues of preemption constitute pure questions of law . . See Sauers., supra, 61 ;3 Pa., 

at 197,32 A,,3d, at 1248 (citing Doonerv, DiDonato, 601 Pa. 209, 971 A.2d 1187, I 193 (2.009)). 

33. Section 1050l(B) of the ICCTA, relating to "General jurispiction" of the StJrfrice 

Tn,msportation Board, provides: 

(b) The jurisdiction of the Board ,over -

(1) transportation by rail carriers', and the remedies provided in this part 
with respect to rates, classifications, rules (including car service, 
interchange, and other operating rules) , practices; :routes: 'Services, ,and 
facilities of such carriers; and 

(2) the construGtion, acquisitio:n, operation., abandonment, or 
discontinuance of spur, industrial , team, switching, or side tracks, or 
facilities , even if the tracks are located, or intended to be located, entirely 
in one State, 

is exclusive. Except as otherwise provided in this part, the remedies provided 
under this pa.rt with respect to regulation of rail tra11sportation are exclusive 
and preeinpt the remedies prQvided under Fed~rql or State law. 

49 U.S.C. § 1050l(b) (emphasis added). 

34. Additionally, Surface Transportation Board approval is required for, inter aLla, 

co,nstruction of railroad lines and transportation over railroad lim;s, See 49 Pa. C.S. § JQ90 l(a). 

35 . Congress has therefore vested exC!usive jurisdiction of transportation by rail. 

carriers in the. Surface Transportation Board and preempted State la'-'v remedies dealing with. 

inter alia, the operation of rail transportation . See also Favus Enterprises v. BNSF Railway Co., 

602 F.3'd 444 (3d Cir. 2010), cert. denied, 131 S,Ct. 822 '(2010) (holding that Congress 

preempted state regulation of rail transportation under federal Staggers Act and enactment of 

ICCTA did not reduce scope of Staggers Act Preemption, l;>µt , rather expanded it and "regulation 

of rail tn;1f1sportation'' includes economic regulation, with narrO\\' exceptions for claims based in 

contract) ,· 

8 
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36. This Honprable Court may consider not only the averments of RBMN's 

Complaint, but also the documents au.ached thereto, to wit - the RFP documents issued by the 

Autho.rity to proposers, including RBMN. See Lawrence v. Pa. Dept. of Corrections, 941 A.2d 

7Q, 71 (Pa. Cm\Nlth. 2007); Diess v._ Pa, Dept. of Transp., 935 A.2d 895 (Pa. Cmwlth. 2007). 

37" The sole purpose of the Authority's RFP was to solicit proposals for opefatioo bf 

Hs rail lines by a qualified operator, consistent with the tem1s outlined in the RFP and proposed 

Operating Agreement, which was incorpoi·ated therein (Comp! ., Ex. ' 'B," p. 3) ('Despite :its 

authoti_zed -public purposes of owning and maintaining the rail lines1 the JRA's authorized 

purposes do not include operation of the rail li:oes. Therefore, since its formation, the JRA has 

contracted with a private, railroad operator for the operation of rail freight service on the JRA's 

r.ail lines, There is currently an operating agreement in effect for rail freight services on the JRA 

rail lines, w"hich will expire June 30, 2017. This RFP, therefore, seeks a new operating 

agreement for rail freight services on IRA rail lines to commence on July 1, 2017.") 

38. Pursuant to the terms of the RFP document, "At the conclusion of the RFP 

process, the JRA and the selected proposer will enter into an agreement for the operation of rail 

freighJ services on the JRA 's rail lines (the hOperating Agreement"') .... " (Comp!., Ex. "B," p. 7), 

39. Pursuant to the terms of the RFP do~ument "[ e Jach proposal is submitted with the 

understanding that the .IRA ' s written acceptance of the offer of proposer to provide the services 

described herein, shall be the foundation for the Operating Agreement' between the proposer a'nd 

the JRA .... '·(Comp I. , Ex. "B," p. 15). 

40. RBMN 's O\.vn allegations negate the form;.Hion or existence of a contract between 

RBMN and the Authorit): (Comp! ., ~ 34 )(" .. , RBivfN \Vas the only bidder deemed. unqualified ... 

tb m_ove oh to Phase 2 RFP submissions"). 

9 
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41. This Honorable Court lacks subject matter jurisdiction to hear the above-

captioned matter, because jurisdiction is ves.ted exclusively in the Surface Transportation Board 

and only federal statutory remedies are available. 

WHEREFORE, Defendants respectfully request that this Honorable Court ,sustain ,their 

Preliminary Objection and dismiss Plaintiff's action , in ·its entirety, with prejudice, for lack of 

subject matter jurisdiction. 

c. As to All Counts - Pursuant to Pa. R.C.P. No. 1028(a)(5) - Nonjoinder of a 
Necessary Party; and Pa. R.C.P. No. 1028(a)(l) ·- Lack of Subject Matter 
Jurisdiction. . 

Plaintiff RBMN has failed to join necessary, indispensable parties, and has, 
therefore, cle.prived the Court of subject matter jurisdiction. 

42 . The. foregoing paragraphs are incorporated herdn as though set forth m their 

entirety. 

43. A necessary or indispensable party is one whose rights are so connected wjth the 

claims of the litigants that no decree can be made \Vithout impairing those rights. See. e.12 .. 

Sabella v. A_ppalachian Development Corp. , 103 A3d 83 , 90 (Pa, Super. 2014); Polydvne. Inc. v. 

Citv of Phil a., 795 A.2d 495, 496 (Pa. Cmwhh. 2002). 

44. It has been held, in. the context of actions pursued by disappointed bidders for 

other public contracts, that a successful bidder is an indispensable party, irrespective of \vhether 

the government agency advocates in favor of maintaining its a\vard of the contract to the 

successful biddt:r. See Polvdvne, supra, at 496; accord Xpre.ss Truck Lines,. Inc. v. Pa. Liquor 

Control Bd., 503 Pa. 399, 410, 469 A.2d 1000, 1006 (1983). 

45 . Since the proposed Operating Agreement has .not yet been a\vardcd (Plaintiffs 

Mot. For Recbnsideration, filed Jnly 14, 2015 , at ~· 11-12), all Phase 2 proposers have an interest 

10 
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31 ), RBMN om.its that the RFP document explicitly provides that in the event of a tie, more than 

three proposers could move to Phase 2 (Id .,, Ex. "B," p. 12), instead insisting. that " .. . the RFP 

questions were clearly designed to eliminate RBMN from consideration in Phase 2 .... " (~) 

I 00. Neither SO\.lr grapes nor the executive discretion afforded to the Authority in 

selecting the appropriate criteria by which to seled a new rail operator do not support a cause of 

action (particularly where the criteria were determined by an outside, independent professional 

consultant), and Count II , insofar as it is premised upon Title 62, Chapter 39 is subject to 

Preliminary Objection in the nature ofa demurrer. See Pa. R.C.P. No. !028(a)(4). 

WHEREFORE, Defendants respectfully request that this Honorable Court sustain their 

Preliminary Objection and dismiss Count II, with prejudic.e, to the exte.nt that it is prem·ised upon 

an application of Title 62, Chapter 39. 

By: 

SIANA, BELLWOAR & McANDREW, LLP 

Michael G. Crotty, Esquire1 I.D. # 92254 
Ryan M. Jennings, Esquire, LO.# 309145 

Attorneys for Defendants 
SEDA-COG Joint Rail Authority and the Boan:i of 
Directors of the SEDA-COG Joint Rail Authority 

24 
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SIA.NA, BELLWOAR& MCANDREW, LLP 
By: Michael (I. Crotty, Esquire, LO.# 92254 

- Ry1;1r{ M. Jennings, Esqui're, LO.# 309145 
941 Pottstown Pike, Suite 200 
Cheste.r Spr_ings, PA 19425 

READING, BLUE MOUNTAIN & 
NORTHERN RAILROAD 

Plaint if{, 

v. 

SEDA-COG JOINT RAIL AU1HORITY and 
BOARD OF SEDA-COG JOINT RAIL AUTHORITY 

DefendatJts. 

CERTIFICATE OF SERVICE 

ATTORNEYS FOR DEFENDANTS 

Coqrt of Common Pleas 
Northumberland County, PA 

Cjvil Action - Law 

No. CV -15 - 1201 

The undersigned counsel hereby certifies that on this day a true and correct copy of 

Defendants' Preliminary Objections to Plaintiffs Complaint was served by first class maii, postage 

prepaid, addressed as follows: 

Date: __ l-+-/ 1-_l~/i~§-

Frederick J. Fanelli, Esquire 
John R. Kantner, Esquire 

Fanelli, Evans & Patel, P.C. 
The Necho Alfen 

No. 1 Manhantongo Street 
Pottsville, PA 17901 

By: 

SIANA, BELLW~r- & McANDRE\V, LLP 

/l1J{!1 . 
Michael G. Crotty, Esquire, l'.D. # 92254 
Ryan iv.I. Jennings_, Esquire·, LO. # 309145 

Attorneys for Defendants 
SEDA-COG Joint Rail Authority and the Board of 
Directors of the SEDA-COG Joint Rail Authority 
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EXHIBIT "M" 



READINO. BkUE MOUNTAIN 1,~ 
NORTHERN RAILROAD, 

Plaint ills 

SEDA~COO JOINT RAIL AUTHORIT and, 
BOARD OF SE_DA-COG JOINT RAIL 
AOTHORlTY, 

Deferldants 

ORDER 

JN THE COURT OF COMMON PLEAS 
OF NQR,TI-iVMBERLAND COUNTY, PA 
CIVIL ACTION - L_AW 

DOCKET NO. CV-20l5-l20l 

AND NOW1 this 28th <lay of August, ~01\ it is hereby ORDERED an<l 'PIRECTED that 1)ral argument 
0n Defe_11<lants' Preliminary Objections is scheduled for Wedn:esday, N:ovem'ber 4,-2015 :a.t 2: 15 p.m. in 
Courtroom # l of the Nortbumberland County, Courtbot1se, 20 l Market Street-. .Sunbury, PA l 7801. 

i\lOVING PARTY BRIEFS DUE: Octoher 21, 2015 

OPPOSING PARTY BRIE·FS DUE: October 28, 2015 

I) Parties should submit an original arrd one (l) copy of their brief directiy' Llpon Judges Chambers. 
'2) Briefs are NOT filed in the Clerk of Courts office. 
3) If you request any tiine stamped copies to be retu111ed, you, must submit additional copies of the brief 

logether ~vith a seif-.ad<lressed, stamped envei<;>pe. 

BY THE COURT: / 

'-·c : Fred.:rick J. Lrnelli, Esquirn. Tlk Nc..;hu-,\lien. ! l\lanh:intongq Street. Pottsville. P.\ I no I 
J[1 hn. R. Kantner, Esquire The Neclw. /\lien, I :Vlunh4.ntongo Street. Pnttsvilk. PA 17~() I 
i\l.ichael G. CrqttY', Esquir~ , 941 l\5ttstuwn Pike. Suit!C'. ~(il. Chl)\t\!t'Springs. PA 19425 
~~FHi l\1. Jennings. E'i4ui.re. 911 i>pustm~n Pike. Su ite 200. Chester Springs. PA 19425 
Titfan_ie '[lald11ck. Es4uire. Law Clerk -
Co,urt ;\Jmin_i'stpti'ir 
Court 
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§ 5603. Method of incorporation 
I 

(a) Resolution of intent.-Whenever the municipal authorities of any municipality 
singly or of two or more municipalities jointly desire to organize an authority under this 
chapter, they shall adopt a resolution or ordinance signifying their intention to do so. 
No such resolution or ordinance shall be adopted until after a public hearing has been 
held, the notice of which shall be. given at least 30 days before the hearing and in the 
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same manner as provided in subsection (b) for the giving of notice of the adoption of the 
resolution or ordinance. 

(b) General notice of adopted resolution.-If the resolution or ordinance is adopted, 
the municipal authorities of such municipality or municipalities shall cause a notice of 
such resolution or ordinance to be ·published. at least one time in the legal periodical of 
the county or counties in which the authority is to be organized and at least one time in 
a newspaper published and in general circulation in such county or counties. The notice 
shall contain a brief statement of the substance of the resolution or ordinance, including 
the substance of the articles making reference to this chapter. In the case of authorities 
created for the purpose of making business improvements or providing administrative· 
services, if appropriate, the notice shall specifically provide that th'e municipality or 

. municipalities have retained the right which exists under this chapter to approve any 
plan of the authority. ·The notice shall state that on a day certain, not less than three 
days after publication of the notice, articles of incorporation of the proposed authority 
shall be filed with the Secretary of the . Commonwealth: No municipality shall be 
required to make any other publication of the resolution or ordinance under the 
provisions of existing law. · 

(c) Filing articles of incorporation.-Ori or before the day specified in the notice 
required under subsection (b), the municipal authorities. shall file with the Secretary of · 
the Commonwealth articles of incorporation together with proof of publicatiqn, of the 
notice required under subsection (b). The articles of incorporation shall set forth : 

(1) The name of the authority. 
(2) A statement that the authority is formed under this chapter. 
(3) A statement whether any other authority has been organized under this chapter 

or under the former act ·of June 28, 1935 (P.L . .463, No. 191), entitled "An act 
providing for the incorporation, as bodies corporate and politic, of "Authorities" for 
municipalities, counties, and townships; defining the same; prescribing the rights, 
powers, and duties of such Authorities; authorizing such Authorities to acquire, 
constrl1ct, improve, maintain, and operate projects, and to borrow money and issue 
bonds therefor; providing for the payment of such bonds, and prescribing the rights 
of the holders thereof; conferring the right of eminent domain on such Authorities; 
authorizing such Authorities to enter into contracts with and to accept .grants from the 
Federal Government or any agency thereof; and for other purposes," or the act of 
May 2, 1945 (P.L. 382, No. 164), known as the Municipality Authorities Act of 1945, 
and is in existence in or for the incorporating municipality or municipalities. If -any 
one or more of the municipalities have already joined with other municipalities not 
composing the same group in organizing a joint authority the application shall set 
forth the name of that authority, together with the names of the municipalities joining 
in it. 

(4) The name of the incorporating municipality or municipalities together with the 
names and addresses of its municipal authorities. . . 

(5) The names, addresses and term. of office of the first members of the board of 
the authority. 

(6) In the case of authorities created for the purpose of making business improve­
ments or providing administrative services, if appropriate, a statement that the 
municipality or municipalities have retained the right which exists under this chapter 
to appr.ove any plan of the authority. 

(7) Any other matter which shall be determined. in accordance with the provisions: 
of this chapter. 

(d) Execution of articles.-The articles of incorporation shall be executed by each 
incorporating municipality by its proper officers and under its municipal seal. 

(e) Certification of incorporation.-If the Secretary of . the Commonwealth finds · 
that the articles of incorporation conform to law, he shall, but not' prior to the day 
specified in the notice published in accordance with subsection (b), endorse his approval 
of them and, when all proper fees and char.ges have be.en paid, shall file the articles and 
issue a certificate of incorporation to which shall be attached a copy of the approved 
articles. Upon the issuance of a certificate of incorporation by the Secretary of the 
Commonwealth, the corporate existence of the authority shall. begin. The certificate of 
incorporation shall be conclusive evidence of the fact that the authority has been 
incorporated, but proceedings may be instituted by the Commonwealth .to dissolve an 
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authority which was formed without substantial compliance with the provisions of this 
section. 

(f) Certificatio11 of officers.-When an authority has been organized and its officers. 
elected, its secretary shall certify to the Secretary of the Commonwealth the names and 
addresses of its officers as well as the principal office of the authority. Any change in 
the location of the principal office shall likewise be ' certified to the Secretary of the 
Commonwealth within ten days after such change. An authority created under the laws 
of the Commonwealth and existing at the time this ·chapter is enacted, in addition to 
powers granted or conferred upon the authority, shall possess all the powers provided , 
under this ch-apter. 
2001, June 19, P.L. 287, No. 22, § 1, imd. effective. Amended 2001, Dec. 17, P.L. 926, 
No. 110, § 3, imd. effective. 
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§ 5607. Purposes and powers 

(a) Scope of projects permitted.-Every authority incorporated under this chapter 
shall be a body corporate and politic and shall be for the purposes of financing working 
capital; acquiring, holding, constructing, financing, improving, maintaining and operat­
ing, owning or leasing, either in the capacity of lessor or lessee, projects of the following 
kind and character and providing financing for insurance reserves: 

(1) Equipment tci be leased by an authority to the municipality or municipalities 
· that organized it or to any municipality or school district located wholly or partially 
within the boundaries of the municipality or municipalities that organized it. 

_(2) Buildings to be devoted wholly or partially for public uses, including public 
school buildings, and facilities for the conduct of judicial proceedings and for revenue­
producing purposes. 

(3) Transportation, marketing, shopping, terminals, bridges, tunnels, flood control 
projects, highways, parkways, traffic distribution centers, parking spaces, airports and 
all facilities necessary or incident thereto. 

(4) Parks, recreation grounds and facilities. 
(5) Sewers, sewer· systems or parts thereof. 

(6) Sewage treatment works, including works for treating and disposing of industri­al waste. 

(7) Facilities and equipment for the collection, removal or disposal of ashes, 
garbage, rubbish and other refuse materials by incineration, landfill or other methods. 

(8) Steam heating plants and distribution systems. 
(9) Incinerator plants. 

(10) Waterworks, water supply works, water distribution systems. 
(11) ·Facilities to produce steam which is used by "the authority or is sold on a 

cont.ract basis for industrial or similar use or on a sale-for-resale basis to one or more 
entities authorized to sell steam to the · public, provided that such facilities have been 
approved by resolution or ordinance adopted by the governing body of the municipali­
ty or municipalities organizing such authority and that the approval does not obligate 
the trucing power of the municipality in any way. 

(12) Facilities for generating surplus electric power which are related to incinerator 
plants, dams, water supply works, water distribution systems or sewage treatment 
plants pursuant, where applicable, to section 3 of the Federal Power Act (41 Stat. 
1063, 16 U.S.C. § 796) and section 210 of the Public Utility Regulatory Policies Act of 
1978 (Public Law 95-617, 16 U.S.C. § 824a-3) or Title N of the Public Utility 
Regulatory Policies Act of 1978 (Public Law 95-617, 16 U.S.C. §§ 2701 to 2708) if: 

(i) electric power generated from the facilities is sold or distributed only on a 
sal~-for-resale basis to one or more entities authorized to sell electric power to the 
public; · 

(ii) the facilities have been approved by resolution or ordinance adopted by the 
governing body of the municipality or municipalities organizing the authority and 
the approval does not obligate the trucing power of the municipality in any way; and 

(iii) the incinerator plants, dams, water supply works, water distribution systems 
or sewage treatment plants are or will be located within or contiguous with a county 
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in which at least one of the municipalities organizing the authority is located, except 
that this subparagraph shall not apply to incinerator plants, dams, water supply 
works, water distribution systems or sewage treatment plants located in any county 
which have been or will be constructed' by or acquired by the authority to perform 
functions the primary purposes of which are other than that of generation of electric 
power for which the authority has been organized. 
(13) Swimming pools, playgrounds, lakes and low-head dams. 
(14) Hospitals and health centers. 
(15) Buildings and facilities for private, nonprofit, nonsectarian secondary schools, 

colleges and universities, State-related universities and community colleges, which are 
. determined by the authority to be eligible educational institutions, provided that such 
buildings and facilities shall have been approved by resolution or ordinance adopted 
by the governing body of the municipality or municipalities organizing the authority 
and that the approval does not obligate the taxing power of the goverhing body in any 
way. 

(16) Motor buses for public use, when such motor buses are to be used within any 
municipality, and subways. 

(17) Industrial development projects, including, but not limited to, projects to retain 
or develop existing industries and the development of new industries, the development 
and administration of business improvements and administrative services related 
thereto. 

(b) Limitations.-This section is subject to the following limitations: 

(1) An authority created by a school district or school districts shall have the power 
only to acquire, hold, construct, improve, maintain, operate and lease public school 
buildings and other school projects acquired, constructed or improved for public 
school pm·poses. 

(2) The purpose and intent of this chapter being to benefit the people of the 
Commonwealth by, among other things, increasing their commerce, health, safety and 
prosperity and not to unnecessarily burden or interfere with existing business by the 
establishment of competitive enterprises; none of the powers gnnted by this chapter 
shall be exercised in the construction, financing, improvement, maintenance, extension 
or operation of any project or projects or providing financing for insm·ance ·reserves 
which in whole or in part shall duplicate or compete with existing enterprises serving 
substantially the same purposes. This limitation shall not apply to. the exercise of the 
powers granted under this section: . ,. 

(i) for facilities and equipment for· the collection,. removal or disposal of ashes, 
garbage, rubbish and other refuse materials by incineration, landfill or other 
methods if each municipality organizing or intending to use the facilities of an 
authority having such powers shall declare by resolution ·or ordinance· that it is 
desirable for the health and safety of the people of such municipality that it use the 
facilities of the authority and state if any contract between such municipality and 
any other person, firm or corporation for the collection, removal or disposal of 
ashes, garbage, rubbish and other refuse material has by its terms expired or is 
terminable at the option of the municipality or will expire within six months from 
the date such ordinance becomes effective; 

(ii) for industrial development projects if the authority does not develop industri­
al projects which will compete with existing industries; 

(iii) for authorities created for the purpose of providing business improvements 
and administrative services if each municipality organizing an authority for such a 
project shall declare by resolution or ordinance that it is desirable for the entire 
local governmentunit to improve the business district; 
. (iv) to hospital projects or health centers to be leased to or financed with loans to 
public hospitals, nonprofit corporation health centers or nonprofit hospital corpora­
tions serving the public or to school building projects and facilitiei? to be leased to or 
financed with loans to private, nonprofit; nonsectarian secondary schoo_ls, colleges 
and universities, State-related universities and co.mmunity colleges or to facilities, as 
limited under the provisions of this section, to produce steam or to generate electric 
power if each municipality organizing an authority for such a project shall declare 
by resolution or ordinance that it is desirable for the health, safety and welfare of 
the people in the area served by such facilities to have such facilities provided by or 
financed through an authority; 
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(v) to provide financing for insurance reserves if each municipality or authority 
intending to use ·any proceeds thereof shall declare by resolution or ordinance that 
it is desirable for the health, safety and welfare of the people in such local 
government unit or served by such authority; or 

(vi) to projects for financing working capital. 
(3) It is the intent of this chapter in specifying and defining the authorized 

purposes and projects of an authority to permit the authority to benefit the people of 
this Commonwealth by, among other things, increasing their commerce, health, safety 
and prosperity while not unnecessarily burdening or interfering with any municipality 
which has not incorporated or joined that authority. Therefore, notwithstanding any 
other provisions of this chapter, an authority shall not have as its purpose and shall 
not undertake as a project solely for revenue-producing purposes the acquiring of 
buildings, facilities or tracts of land which in the case of an authority incorporated or 
joined bY, a county or counties are located either within or outside the boundaries of 
the county or counties and in the case of all other authorities are located outside the 
boundaries of the municipality or municipalities that incorporated or joined the 
authority unless either: 

(i) the governing body of each municipality in which the project will be undertak­
en has by resolution evidenced its approval; or 

(ii) in cases where the property acquired is not subject to tax abatement, the 
authority covenants and agrees with each municipality in which the authority will 
acquire real property as part of the project either to make annual payments in lieu 
of real estate taxes and special assessments for amounts and time periods specified 
in the agreement or to pay annually the arrioi.int of. real estate taxes and special 
assessments which would be payable if the real property so acquired were fully 
taxable and subject to special assessments. 

(c) Effect of specificity.-The municipality or municipalities organizing such an 
authority may, in the resolution or ordinance signifying their intention so to do or from 
time to time by subsequent resolution or ordinance, specify the project or projects to be 
undertaken by the authority, and no other projects shall be undertaken by the authority 
than those so specified. If the municipal authorities organizing an authority fail to 
specify the project or projects to be undertaken, then the authority shall be deemed to 
have all the powers granted by this chapter. 

(d) Powers.-Every authority may exercise all powers necessary or convenient for 
the carrying out of the purposes set forth in this section, including, but without limiting 
the generality of the foregoing, the following rights and powers: 

(1) To have existence for a term of 50 years and for such further period or periods 
as may be provided in articles of amendment approved under section 5605(e) (relating 
to amendment of articles). 

(2) To sue and be sued, implead and be impleaded, complain and defend in all 
courts. 

(3) To adopt, use and alter at will a corporate seal. 
(4) To acquire, purchase, hold, lease as lessee and use any franchise, property, real, 

personal or mixed, tangible or intangible, or any interest therein necessary or 
desirable for carrying out the_ purposes of the authority, and to sell, lease as lessor, 
transfer and dispose of any property or interest therein at any time acquired by it. 

(5) To acquire by purchase, lease or otherwise and to construct, improve, maintain, 
repair and operate projects. 

(6) To finance projects by making loans, which may be evidenced by ·and secured as 
may be provided in loan agreements, mortgages, security agreements or any other 
contracts, instruments or agreements, which contracts, instruments or agreements 
may contain such provisions as the authority shall deem necessary or desirable for the 
security or protection of the authority or its bondholders. 

(7) To make bylaws for the management and regulation of its affairs. 
(8) To appoint officers, agents, employees and servants, to prescribe their duties 

and to fix their compensation. 
(9) To fi.ic, alter, charge and collect rates and other charges in the area served by its 

facilities at reasonable and uni.form rates to be determined exclusively by it for the 
purpose of providing for the payment of th.e expenses of the authority, the construc­
tion, improvement, repair, maintenance and operation of its facilities and properties 
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and, in the case of an authority created for the purpose of making business 
improvements or providing administrative services, a charge for such services which is 
to be based on actual benefits and which may be measured on, among other things, 
gross sales or gross or net profits, the payment of the principal of and interest on its 
obligations and to fulfill the terms and provisions of any agreements made with the 
purchasers or holders of any such obligations, or with a municipality and to determine 
by itself exclusively the services and improvements required to provide adequate, safe 
and reasonable service, including extensions thereof, in the areas served. If the 
service area includes more than one municipality, the revenues from any project shall 
not be expended directly or indirectly on any other project unless such expenditures 
are made for the benefit of the entire service area. Any .person questioning the 
reasonableness or uniformity of a rate fixed by an authority or the adequacy, safety 
and reasonableness of the authority's services, including extensions thereof, may bring 
suit against the authority in the court of common pleas of the county where the 
project is located or, if the project is located in more than one county, in the court of 
common pleas of the county where the principal office of the project is located. The 
court of common pleas shall have exclusive jurisdiction to determine questions 
involving rates or service. Except in municipal corporations having a population 
density of 300 persons or more per square mile, all owners of real property in eighth 
class counties may decline in writing the services of a solid waste authority. 

(10) In the case of an authority which has agreed to provide water service through 
a separate meter and separate service line to a residential dwelling unit in which the 
owner does not reside, to impose and enforce the owner's duty to pay a tenant's bill 
for service rendered to the tenant by the authority only if the authority notifies the 
o\vner and the tenant within 30 days after the bill first becomes overdue. Notification 
shall be provided by first class mail to the address of the owner provided to the 
authority by the owner and to the billing address of the tenant, respectively. Nothing 
in this paragraph shall be construed to require an authority to terminate service to a 
tenant, and the owner shall not be liable for any service which the authority provides 
to the tenant 90 or more days after the tenant's bill first becomes due unless the 
authority has been prevented by court order from terminating service to that tenant. 

(11) In the case of an authority which has agreed to provide sewer service to a 
residential dwelling unit in which the owner does not reside, to impose and enforce the 
owner's duty to pay a tenant's bill for service rendered by the authority to the tenant. 
The authority shall notify the owner and the tenant within 30 ·days after the tenant's 
bill for that service first becomes overdue. Notification shall be provided by fu-st 
class mail to the address of the owner' provided to the authority by the owner and to 
the billing address of the tenant, resp.ectively. Nothing in this paragraph shall be 
construed to relieve the owner of liability for such service unless the authority fails to 
provide the notice required in this paragraph. 

(12) To borrow money, make and issue negotiable notes, bonds, refunding bonds 
and other evidences of indebtedness or obligations, hereinafter called bonds, of the 
authority. Bonds shall have a maturity date not longer than 40 years from the date of 
issue except that no refunding bonds shall have a maturity date later than the life of 
the authority; also, to secure the payment of the bonds or any part thereof by pledge 
or deed of trust of all or any of its revenues and receipts; to make agreements with 
the purchasers or holders of the bcmds or with others in connection with any bonds, 
whether issued or to be issued, as the authority shall deem advisable; and in general 
to provide for the security for the bonds and the rights of the bondholders. In 
respect to any project constructed and operated under l!greement with any authority 
or any public authority of any adjoining state, to borrow money and issue notes, bonds 
and other evidences of indebtedness and obligations jointly with that authority. 
Notwithstanding any of the foregoing, no authority shall borrow money on obligations 
to be paid primarily out of lease rentals or other current revenues other than charges 
made to the public for the use of the capital projects financed if the net debt of the 
lessee municipality or municipalities shall exceed any lim~t provided by any law of the 
Commonwealth. 

(13) To make contracts of every name and nature and to execute all instruments 
necessary or convenient for the carrying on oqts business. 

(14) Without limitation of the foregoing, to borrow money and accept grants from 
and to enter into contracts, leases or other transactions with any Federal agency, the 
Commonwealth or a municipality, school district, corporation or authority. 
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(15) To have the power of eminent domain. 
(16) To pledge, hypothecate or otherwise encumber all or any of the revenues or 

receipts of the authority as security for all or any of the obligations of the authority. 
(17) To do all acts and things necessary or convenient for the promotion of its 

business and the general welfare of the authority to carry out the powers granted to it 
by this chapter or other law, including, but not limited to, the adoption of reasonable 
rules and regulations that apply to water and sewer lines located on a property owned 
or leased by a customer and to refer for prosecution as a summary offense. any 
violation dealing with rules and regulations relating to water and sewer line's located 
on a property owned or leased by a customer. Under this paragraph, an authority 
established by a comity of the second class A which is not a home rule county shall 
have powers for the inspection and ~epair of sewer facilities comparable to the powers 
of health officials under section 3007 of the act of May 1, 1933 (P.L. 103, No. 69), 1 
known as The Second Class Township Code. · 

(18) To contract with ariy municipality, corporation cir a public authority of this and 
an adjoining state on terms as the authority shall deem proper for the construction 
and operation of any project which is partly in this Commonwealth and partly in the 
adjoining state. 

(19) To enter into contracts to supply water and other services to and for municipal~ 
ities that are not members of the authority or to and for the Commonwealth, 
municipalities, school districts, persons or authorities and fix the amount to be paid 
therefor. 

(20) (i) To rriake contracts of insurance with an insurance .company, association or 
exchange authorized to transact business in this Commonwealth, insm-ing its 
employees and appointed officers and officials under a policy or policies of insurance 
covering life, accidental death and dismemberment and disability income. Statutory 
requirements for such insurance, including, but not limited to, requisite number of 
eligible employees, appointed officers and officials, as provided for in section 621.2 . 
of the act of May 17, 1921 (P.L. 682, No. 284), known as The Insurance Company 
Law of 1921, and sections 1, 2, 6, 7 and 9 of the act of May 11, 1949 (P.L. 1210, No. 
367), known as the Group Li.f e Insurance Policy Law, shall be met. 

(ii) To make contracts with an insurance company; association or exchange or any 
hospital plan corporation or professional health service corporation authorized to 
transact business in this Commonwealth insuring or covering its employees and 
their dependents but not its appointed officers and officials nor their dependents for 
hospital and medical benefits and to contract for its employees but not its appointed 
officers and officials with an insurance company, association or exchange authorized 
to transact business in this Commonwealth granting annuities or to establish, 
maintain, operate and administer its own pension plan covering its employees; but 
not its appointed officers and officials ., 

(iii) For the purposes set forth under this paragraph, to agree to pay part or all 
of the cost of this insurance, including the premiums or charges for carrying these 
contracts, and to appropriate out of its treasury any money necessary to pay such 
costs, premiums or charges. The proper officers of the authority who are .author­
ized to enter. into such contracts are authorized, enabled and permitted to deduct 
from the officers' or employees' pay, salary or compensation that part of the 
premium or cost which is payable by the officer or employee and as may be so 
authorized by the officer or employee in writing. · 
(21) To charge the cost of construction of any sewer or water main constructed by 

the authority against the properties benefited, improved or accommodated thereby to 
the extent of such benefits. These bei:iefits shall be assessed in the manner provided 
under this chapter for the exercise of the right of eminent domain. 

(22) To charge the cost of construction of a sewer or water mam constructed by the 
authority against the properties benefited, improved or accommodated by the con­
struction according to the foot front rule. Charges shall be based upon the foot 
frontage of the properties benefited and shall be a lien against such properties. 
Charges may be assessed and collected and liens may be enforced in the manner 
provided by law for the assessment and collection of charges and the enforcement of 
liens of the municipality in which such authority is located. No charge shall be 
assessed unless prior to the construction of a sewer or water main the authority 
submitted the plan of construction and estimated cost to the municipality in which the 
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project is to be undertaken and the municipality approved it. The properties 
benefited, improved or accommodated by the construction may not be charged an 

·aggregate amount in excess of the approved estimated cost . . 
(23) To require the posting of financial security to insure the completion in · 

accordance with the approved plat and with the rules and regulations of the authority 
of any water mains or sanitary sewer lines, or both, and related apparatus and 
facilities required to be installed by or on behalf of a developer under an approved 
land development or subdivision plat as these terms are defined under the act of July 
31, 1968 (P.L. 805, No. 247), known as the Pennsylvania Municipalities Planning Code. 
If financial security is required by the authority and without limitation as to other 
types of financial security which the authority may approve, which approval shall not 
be unreasonably withheld, federally chartered or Commonwealth-chartered lending 
institution irrevocable letters of credit and restrictive or escrow accounts in these 
lending institutions shall be deemed acceptable financial security. Financial security 
shall be posted with a bonding company or federally chartered or Commonwealth­
chartered lending institution chosen by the party posting the financial security if the 
bonding company or lending institution is authorized to conduct business within this 
Commonwealth. The bond or other security shall provide for and secure to the 
authority the completion of required improvements within one year from the date of 
posting of the security. The amount of financial security shall be equal to 110% of the 
cost of the required improvements for which financial security is to be posted. The 
cost of required improvements shall be established by submitting to the authority a 
bona fide bid from a contractor chosen by the party posting the financial security. In 
the absence of a bona fide bid, the cost shall be established by an estimate prepared 
by the authority's engineer. If the party posting the finan~ial security requires more 
than one year from the date of posting the financial security to complete the required 
improvements, the amount of financial security may be increased by an additional 10% 
for each one-year period beyond the first anniversary date from the initial posting 
date or to 110% of the cost of completing the required improvements as reestablished 
on or about the expiration of the preceding one-year period by using the above 
bidding procedure. As the work of installing the required improvements proceeds, 
the party posting the financial security may request the authority to release or 
authorize the release of, from time to time, portions of the financial security necessary 
to pay the contractor performing the work. Release requests shall be in writing 
addressed to the authority, and the authority shall have 45 days after receiving a 
request to ascertain from the authority engineer, certified in writing, that the portion 
of . the work has been completed in accordance with the approved plat. Upon 
receiving written certification, the authority shall authorize release by the bonding 
company or lending institution of an amount estimated by the authority engineer to 
fairly represent the value of the improvements completed. If the authority fails to act 
within the 45-day period, it shall be deemed to have approved the requested release of 
funds. The authority. may, prior to final release at the time of completion and 
certification by its engineer, require retention of 10% of the estimated cost of 

·~ improvements. If the authority accepts dedication of all or some of the required 
improvements following completion, it may require the posting of financial security to 
secure structural integrity of the improvements as well as the functioning of the 

. improvements in ij.Ccordance with the design and specifications as depicted on the final 
plat and the authority's rules and regulations. This financial security shall expire not 
later than 18 months from the date of acceptance of dedication and shall be of the 
same type as set forth in this paragrnph with regard to that which is required for 
installation of the improvements, except that it shall not exceed 15% of the actual cost 
of installation of the improvements. Any inconsistent ordinance, resolution or statute 
is null and void. 

(24) To charge enumerated fees to property owners who desire to or are required 
to connect to the authority's sewer or water system. Fees shall be based upon the 
duly adopted fee schedule which is in effect at the time of payment and shall be 
payable at the time of application for connection or at a time to which the property 
owner and the authority agree. In the case of projects to serve existing development, 
fees shall be .payable at a time to be determined by the authority. An authority may 
require that no capacity be guaranteed for a property owner until the tapping fees 
have been paid or secured by other financial security. The fees shall be in addition to 
any charges assessed against the property in the construction of a sewer or water 
niain by the authority under paragraphs (21) and (22) as well as any other user 
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charges imposed by the authority under paragraph (9), except that no reservation of 
capacity fee or other similar charge shall be imposed or collected from a property 
owner who has applied for service unless the charge is based on debt and fixed 
operating expenses. A reservation of capacity fee or other similar charge may not 
exceed 60% of the average sanitary sewer bill for a residential customer in the same 
sewer · service are.a for the same billing period. Any authority opting to collect a 
reservation of capacity fee or other similar charge may not collect the tapping fee 
until the time .as the building permit fee is due. Tapping fees shall not include costs 
included in the calculation of any other fees, ·assessments, rates or other charges 
imposed under this act. 

(i) T)le fees may include any of the following if they are separately set forth in a 
resolution adopted by the authority: 

(A) Connection fee . A connection fee shall not exceed an amount based upon 
the actual cost of the connection of the property extending from the authority's 
main to the property line or curb stop of the property connected. The authority 
may also base the connection fee upon an average cost for previously installed 
connections of similar type and size. Such average cost may be trended to 
current cost using published cost indexes. In lieu of payment of the fee, an 
authority may require the construction of those facilities by the property owner 
who requested the connection. 

(B) Customer facilities fee. A customer facilities fee shall not exceed an 
amount based upon the actual cost of facilities serving the connected property 
from the property line or curb stop to the proposed dwelling or building to be 
served. The fee shall be chargeable only if the authority installs the customer 
facilities. In lieu of payment of the customer facilities fee, an authority may 
require the construction of those facilities by the property owner who requests 
customer facilities. In the case of water service, the fee may include the cost of a 
water meter and installation if the authority provides or installs the water meter. 
If the property connected or to be connected with the sewer system of the 
authority is not equipped with a water meter, the authority may install a meter at 
its own cost and expense. I( the property is supplied with water from the 
facilities of a public water supply agency, the authority shall not install a meter 
without the consent and approval of the public water supply agency. 

(C) Tapping fee. A tapping fee shall not exceed an amount based upon some 
or all of the following parts which shall be separately set forth in the resolution 
adopted by the authority to establish these fees. In lieu of payment of this fee, 
an authority may require the construction and dedication of only such capacity, 
distribution-collection or special purpose facilities necessary to supply service to 
the property owner or owners. 

. (I) Capacity part. The capacity part shall not exceed an amount that is 
based upon the cost of capacity-related facilities, including, but not limited to, 
source of supply, treatment, pumping, tr:ansmission, trunk, interceptor and 
outfall mains, storage, sludge treatment or disposal, interconnection or other 
general system facilities. Except as specifically provided in this paragraph, 
such facilities may include only those that provide existing service. The cost of 
capacity-related facilities, excluding facilities contributed to the authority by 
any person, government or agency, or portions of facilities paid for with 
contributions or grnnts other than tapping fees, shall be based upon their 
historical cost trended to current cost using published cost indexes or upon the 
historical cost plus interest and other financing fees paid on debt financing such 
facilities. To the extent that historical cost is not ascertainable, tapping fees 
may be based upon an engineer's reasonable written estimate of current 
replacement cost. Such written estimate shall be based upon and include an 
itemized listing of those components of the actual facilities for which historical 
cost is not ascertainable. Outstanding debt related to the facilities shall be 
subtracted from the cost except when calculating the initial tapping fee 
imposed for connection to facilities exclusively serving new customers. ·The 
outstanding debt shall be subtracted for all subsequent revisions of the initial 

. tapping fee where the historical cost has been updated to reflect current cost 
except as specifically provided in this section. For tapping fees or components 
related to facilities initially serving exclusively new customers, an authority 
may, no more frequently than annually and without updating the historical cost 
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of or subtracting the outstanding debt related to such facilities, increase such 
tapping fee by an amount calculated by multiplying the tapping fee by the 
weighted average interest rate on the debt related to such facilities applicable 
for the period since the fee was initially established or the last increase of the 
tapping fee for such facilities. The capacity part of the tapping fee per unit of 
design capacity of said facilities required by the new customer shall not exceed 

'the total cost of the facilities as described herein divided by the system design 
capacity of all such facilities. Where the cost of facilities to be constructed or 
acquired in the future are included in the calculation of the capacity part as 
permitted herein, the total cost of the facilities shall be divided by the system 
design capacity plus the additional capa,city to be provided by the facilities to be 
constructed or acquired in the future. An authority may allocate its capacity­
related facilities to different sections or districts of its system and may impose 
additional capacity-related tapping fees on specific groups of existing customers 
such as commercial and industrial customers in conjunction with additional 
capacity requirements of those customers. The cost of facilities to be con­
structed or acquired in the future that will increase the system design capacity 
may be included in the calculation of the capacity part, subject to the provisions 
of clause (VI). The cost of such facilities shall not exceed their reasonable 
estimated cost set forth in a duly adopted annual budget or a five-year capital 
improvement plan. The authority shall have taken at least two of the following 
actions toward construction of the facilities: 

(a) obtained financing for the facilities; 
(b) entered into a contract obligating the authority to construct or pay for 

the cost of construction of the facilities or its portion thereof in the event that 
multiple parties are constructing the facilities; 

(c) obtained a permit for the facilities ; 
(d) obtained title to or condemned additional real estate upon which the 

facilities will be constructed; 
(e) entered into a contract obligating the authority to purchase or acquire 

facilities owned by another; 
(f) prepared an engineering feasibility study specifically related to the 

facilities, which study r_ecommends the construction of the facilities within a 

five-year period; 
(g) entered into a contract fot the design or construction of the facilities or 

adopted a budget which includes the use of in-house resources for the design or 
construction of the facilities . 

(II) Distril:mtion or collection part. The distribution or collection part may 
not exceed an amount based upon the cost of distribution or collection facilities 
required to provide service, such as mains, hydrants and pumping stations. 
Facilities may only include those that provide existing service. The cost of 
distribution or collections facilities, excluding facilities contributed to the au­
thority by any person, government or agency, or portions of facilities paid for 
with contributions or grants other than tapping fees, shall be based upon 
historical cost trended to current cost using published cost indexes or upon the 
historical cost plus interest and other financing fees paid on debt financing such 
facilities . To the extent that historical cost is not ascertainable, tapping fees 
may be _based upon an engineer's reasonable written estimate of replacement 
cost. Such written estimate shall be based upon and include an itemized listing 
of those components of the actual facilities for which historical cost is not 
ascertainable. Outstanding debt related to the facilities shall be subtracted 
from the cost except when calculating the initial tapping fee imposed for 
connection to facilities exclusively serving new customers. The outstanding 
debt shall be subtracted for all subsequent revisions of the initial tapping fee 
where the historical cost has been updated to reflect current cost except as 
specifically provided in this section. For tapping fees or components related to 
facilities initially serving exclusively new customers, an authority may, no more 
frequently than annually and without updating the historical cost of or sub­
tracting the outstanding debt related to such facilities, increase such tapping 
fee by an amount calculated by multiplying the tapping fee by the weighted 
average interest rate on the debt related to such facilities applicable for the 
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period since the fee was initially established or the last increase of the tapping 
fee for such facilities. The distribution or collection part of the tapping fee per 
unit of design capacity of said facilities required by the new customer shall not 
exceed the cost of the facilities divided by the design capacity. An authority 

··may allocate its distribution- related or collection-related facilities to different 
sections or districts of its system and may impose additional distribution­
related or collection- related tapping fees on specific groups of existing 
customers such as commercial and industrial customers in conjunction with 
additional capacity requirements of those customers. 

(III) Special purpose part. A part for special purpose facilities shall be 
applicable only· to a particular group of customers or for serving a particular 
purpose or a specific area based upon the cost of the facilities, including, but 
not limited to, booster pump stations, fire service facilities, water or sewer 
mains, pumping stations and industrial wastewatei;- treatment facilities. Such 
facilities may include only those that provide existing service. The cost of 
special purpose facilities, excluding facilities contributed to the authoi-ity by any 
person, government or agency, or portions of facilities paid for with contribu­
ticins or grants other than tapping fees, shall be based upon historical cost 
trended to current cost using published cost indexes or upon the historical cost 
plus interest and other financing fees paid on debt financing such facilities. To 
the extent that historical cost is not ascertainable, tapping fees may be based 
upon an engineer's reasonable written estimate of current replacement cost. 
Such written estimate shall be based upon and include an itemized listing of 
those components of the actual facilities for which historical cost is not 
ascertainable. Outstanding debt related. to the facilities shall be subtracted 
from the cost except when calculating the initial tapping fee ·imposed for 
connection to facilities exclusively serving new customers. The outstanding 
debt shall be subtracted for all subsequent revisions of the initial tapping fee 
where the historical cost has been updated to reflect current cost except as 
specifically provided in this section. For tapping fees or components related to 
facilities initially serving exClusively new customers, an authority may, no more 
frequently than annually and without updating the historical cost of or sub­
tracting the outstanding debt related to such facilities, increase such .tapping · 
fee by an amount calcµlated by multiplying .the tapping fee by the weighted 
average interest rate on the debt related to such facilities applicable for the 
period since the fee was initially established or the last increase ·of the tapping 
fee for such facilities. The special purpose part of the tapping fee. per unit of 
design capacity of such special purpose facilities required by the new customer 
shall not exceed the cost of the facilities as described herein divided by the 
design capacity of the facilities. Where an authority construct;s special purpose 
facilities at its own expense, the design capacity for the facilities niay . be 
expressed in terms of the number of equivalent awelling units to be served by 
the facilities. In no event shall an authority continue to collect. any tapping fee 
which includes a special purpose part after special purpose part fees have been 
imposed on the total number of design capacity units used ill the original 
calculation of the special purpose part. . An authority may allocate its special 
purpo_se facilities to different sections or districts of its system and may impose 
additional special purpose tapping fees on specifi~, groups of existing customers 
such as commercial and industrial customers in conjunctiOn with additional 
capacity requirements of those customers. 

(IV) Reimbursement part. The reimbursement part shall only be applicable 
to the users of certain specific facilities when a fee required to be collected 
from such users will be reimbursed to the person at whose expense the 
facilities were · constructed as set forth in a written agreement between the 
authority and such person at whose expense such facilities were constructed. 

(V) Calculation of tapping fee. . 
(a) In arriving at the cost to be included in the tapping fee, the same cost 

shall not be included in more than one part of the tapping fee. 
(b) No tapping fee may be based upon or include the cost of expanding, 

replacing, updating or upgrading facilities · serving only existing customers in . 
order to meet stricter efficiency, environmental, regulatory or safety standards 
or to provide better service to or meet the needs of existing customers. 
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(c) The cost used in calculating tapping fees shall not include maintenance 
and operation expenses. 

(d} As used in this subclause, "maintenance and operatir;m expenses" are 
those expenditures made during the useful life of a sewer or water system for 
labor, materials, utilities, equipment accessories, appurtenances and other 
items which are necessary to manage and maintain the system capacity and 
performance and to provide the service for which the system was constructed. 
Costs or expenses to reduce or eliminate groundwater infiltration or inflow may 
not be included in the cost of facilities used to calculate tapping fees unless 
these costs or expenses result in an increase in system design capacity. 

(e) Except as otherwise provided for the calculation of a special purpose 
part, the design capacity required by a new residential customer used in 
calculating sewer or water tapping fees shall not exceed an amount established 
by multiplying 65 gallons per capita per day for water capacity, 90 gallons per 
capita per day for sewer capacity times the average number of persons per 
household as established by the most recent census data provided by the 
United States Census Bureau. If an authority service area is entirely within a 
municipal boundary for which there is corresponding census data specifying the 
average number of persons per household, issued by the United States Census 
Bureau, the average shall be used. If an authority service area is not entirely 
within a municipal boundary but is entirely within a county or other geographic 
area within Pennsylvania for which the United States Census Bureau has 
provided the average number of persons per household, then that average for 
.the county or geographic area shall be used. If an authority service area is not 
entirely within a municipal, county or other geographic area within Pennsylva­
nia for which the United States Census Bureau has calculated an average 
number of persons per household, then the Pennsylvania average number of 
persons per household shall be used as published by the United States Census 
Bureau. Alternatively, the design capacity, required for a new residential 
customer shall be determined by a study but shall not exceed: 

(i) for water capacity, the average residential water consumption per resi­
dential customer, or, for sewage capacity, the average residential water con­
sumption per residential customer plus ten percent. The average residential 
water consumption shall be determined by dividing the total water consumption 
for all ·metered residential customers in the authority's service area over at 
least a 12-consecutive-month period within the most recent five years by the 
average number of customers during the period; or · 

(ii} for sewer capacity, the average sewage flow per residential customer . 
determined by a measured sewage flow study. Such study shall be completed 
in accardance with sound engineering practices within the most recent five 
years for the lesser of three or all residential subdivisions of rriore than ten lots 
which have collection systems in good repair and which connected to the 
authority's facilities within the most recent five years. The · study shall 
calculate the average sewage flow per residential customer in such develop­
ments by measuring actual sewage flov.;s over at least 12 consecutive months at 
the points where such ' developments connected to the authority's sewer main. 

(iii) All data and other information considered or obtained by an authority in 
connection with determining capacity under this subsection shall be made 
available to the public upon request. 

(iv) If any person required to pay a tapping fee submits to the authority an 
opinion from a professional engineer that challenges the validity of the results 
of the calculation of design capacity required to serve new residential custom­
ers prepared under subparagraph (i) or (ii), the authority shall within 30 days 
obtain a written :certification from another professional engineer, who is not an 
employee of the authority, verifying that the i'esults and the calculations, 
methodology and measurement were performed in accordance with this title 

2 

and generally accepted engineering practices. If an authority does not obtain a 
certification required under this subsection within 30 days of receiving such 
challenge, the authority may not impose or collect tapping fees based on any 
such challenged calculations or. study until such engineering certification is 

obtained. 
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(f) An authority may use lower design capacity requirements and impose 
lower tapping fees for multifamily residential dwellings than imposed on other 
types of residential customers. 

(VI) Separate · accounting for future facility costs. Any portion of tapping 
fees collected which, based on facilities to be constructed or acquired in the 
future in accordance with this section, shall be separately accounted for and 

. shall be expended only for that particular facility or a substitute facility 
accomplishing the same purpose which is commenced within the same period. 
Such accounting shallinclude, but not be limited to, the total fees collected as a 
result of including facilities to be constructed in the future, the source of the 
fees collected and the amount of fees expended on specific facilities. The 
proportionate share of tapping fees based upon facilitie~ to be constructed or 
acquired in the future under this section shall be refunded to the payor of such 
fees within 90 clays of the occurrence of the following: 

(a) the authority abandons its plan or a part thereof to construct or acquire a 
facility or facilities which are the basis for such fee; or 

(b) the facilities have not been placed into sefVice within seven ·years, or, for 
an authority which provides service to five or more municipalities, the facilities 

· have not been placed into service within lS years, after adoption of a resolution 
·which imposes tapping fees which are based upon facilities to be constructed or 
acquired in the future. Any refund of fees held for lS years shall include 
interest for the period the money was held. 

(VI!) Definitions. ·As used in this clause, the following words and phrases 
shall have the meanings given to them in this subclause: · 

"BODS." The five-day biochemical-oxygen demand. 

·"Design capacity." For residential customers, the permitted or rated capaci­
ty of facilities expressed in million gallons per day. For nonresidential 
customers, design capacity may also be expressed in pounds of BODS per day, 
pounds of suspended solids per day or any other capacity-defining parameter 

· that is separately and specifically set forth in the permit governing the 
~ operation of the system and based upon its original design as modified by those 

regulatory agencies having jurisdiction over these facilities. Additionally, for 
separate fire service customers, the permitted or rated capacity of fire service 
facilities may be expressed in peak flows. The units of measurement used to 
express design capacity shall be the same units of measurement used to 
express the system design capacity. Except as otherwise provided for special 
purpose facilities, design capacity may not be expressed in terms of equivalent 
dwelling units. 

"Outstanding debt." The principal amount outstanding of any bonds, notes, 
loans or other form of indebtedness used to finance or refinance facilities 
included in the tapping fee. 

"Service line." A water or sewer line that directly connects a single building 
or structure to a distribution or collection facility. 

"System design capacity." J'he design capacity of the system for which the 
tapping fee is being calculated which represents the total design capacity of the 
treatment facility or water sources. 

(ii) Every authority charging a tapping, customer facilities or connection fee shall 
do so only pursuant to a resolution adopted at a public meeting of the authority. 
The authority shall have available for public inspection a detailed itemization of all 
calculations, clearly showing the maximum fees allowable for each part of the 
tapping fee and the manner in which the fees were determined, which shall be made 
a part of any resolution imposing such fees. A tapping, customer facilities or 
connection fee may be revised and imposed upon those who subsequently connect to 
the system, subject to the provisions and limitations of the act. 

(iii) No authority shall have the power to impose a connection fee, customer 
facilities fee, tapping fee or similar fee except as provided specifically under this 
section. 

(iv) A municipality or municipal authority with available excess sewage capacity, 
wishing to sell a portion of that capacity to another municipality or municipal 
authority, may not charge a higher cost for the capacity portion of the tapping fee 
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as the selling entity charges to its customers for the capacity portion of the tapping 
fee. In turn, the municipality or municipal authority buying this excess capacity 
may not charge a higher cost for the capacity portion of the tapping fee to its 
residential customers than that charged to them by the selling entity. 

(v) As used in this paragraph, the term "residential customer" shall also include 
those developing property for residential dwellings that require multiple tapping fee 
permits. This paragraph shall not be applicable to intermunicipal or interauthority 
agreements relative to the purchase of excess capacity by an authority or municipal­
ity in effect prior to February 20, 2001. 

(2S) To construct tunnels, bridges, viaducts, underpasses or other structures and 
relocate. the facilities of public service companies to effect or permit the abolition of a 
grade crossing or grade crossings subject to approval of and in accordance with a duly 
issued order of the Pennsylvania Public Utility Commission. A commission order 
shall provide• that costs payable by a public utility, political subdivision, the Common­
wealth or others shall be payable to the authority. Before proceedings are instituted 
before the commission, · the authority and the public utilities or the political subdivi­
sions shall enter an agreement to provide for the conveyance to the authority of title 
to the land, structure or improvement involved as security for bonds issued to finance 
the improvement and the leasing of the improvement to the utility or utilities or the 
political subdivision or subdivisions involved on such terms as will provide for interest 
and sinking fund charges on the bonds issued for the improvement. 

(26) To appoint police officers who shall have the same rights as other peace 
officers in this Commonwealth with respect to the property of the authority. 

(27) (i) In the case of an authority created to provide business improvements and 
administrative services, to impose an assessment on each benefited property within 
a business improvement district. This assessment shall be based upon the estimat­
ed cost of the improvements or services in the district stated in the planning or 
feasibility study and shall be determined by one of the following methods: 

(A) By an assessment determined by multiplying the total improvement or 
service cost by the ratio of the assessed value of the benefited property to the 
total assessed valuation of all benefited properties in the district. 

(B) By an assessment upon the several properties in the district in proportion 
to benefits as ascertained by viewers appointed in accordance with municipal law. 
(ii) · An assessment or charge may not be made unless: 

(A) An authority submits a plan for business improvements and administrative 
services, together with estimated costs and the proposed method of assessments 
for business improvements and · charges for administrative services, to the munici­
pality in which the project is to be undertaken. 

(B) The municipality approves the plan, the estimated costs and the proposed 
method of assessment and charges. 

(iii) An authority may not assess charges against the improved properties in an 
aggregate amount in excess of the estimated cost. 

(iv) An authority may by resolution authorize payment of an assessment or 
charge in equal, annual or more frequent installments over a fixed period of time 
and bearing interest of 6% or less. If bonds, notes or guarantees are used to raise 
revenue to provide for the cost of improvements or services, the installments shall 
not be payable beyond the term for which the bonds, notes or guarantees are 
payable. 

(v) Claims to secure the payment Of assessments shall be entered in the 
prothonotary's office of the county at the same time and in the same form and shall 
be collected in the same manner .as municipal claims are · filed and collected 
notwithstanding the provisions of this section as to installment payments. 

(vi) In case of default of 60 days or more after an installment is due, the entire 
assessment and interest shall be due. 

(vii) An owner of property against whom an assessment has been made may pay 
the assessment in full at any time along with accrued interest and costs. Upon 
proof of payment the lien shall be discharged. 
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\'-OJ i u auuv ~ ru~es ana regulations to provide for the safety of persons using 
facilities of an a4·port authority pertaining to vehicular traffic control. Police officers 
appointed under paragraph (26) shall enforce them. 

(29) To provide financing for insurance reserves by making loans evidenced and 
secured by loan agreements, security agreements or other instruments or agreements. 
These instruments or agTeements may contain provisions the authority deems l'\eces­
sary or desirable for the security or protection of the authority or its bondholders. 

(30) Where a sewer or water system of an authority is to be extended at the 
expense of the owner of properties or where the authority otherwise would construct 
customer facilities ref~rred to in paragraph (24), other than water meter installation, a 
property owner shall have the right to construct the extension or install the customer 
facilities himself or through a subcontractor approved by the authority, which approv­
al shall not be unreasonably withheld. The authority shall have the right, at .its 
option, to perform the construction itself only if the authority provides the extension 
or customer facilities at a lower cost and within the same timetable specified or 
proposed by the property owner or his approved subcontractor. Construction by the 
property owner . shall be in accordance with an agreement for the extension of the 
authority's system and plans and specifications approved by the authority and shall be 
undertaken only pursuant to the. existing regulations, requirements, rules and stan­
dards of the authority applicable to such construction. Construction shall be subject 
to inspection by an inspector authorized to approve similar construction and employed. 
by the authority during construction. When a main is to be extended· at the expense 
of the owner of properties, the property owner may be required to deposit with the 
authority, in advance of construction, the authority's estimated reasonable and neces­
sary cost of . reviewing plans, construction inspections, administrative, legal and 
engineering services. The authority may require that construction shall not com­
mence until the property owner has posted appropriate financial security in accor­
dance with paragraph (23). The authority may require the property owner to 
reimburse it for reasonable and necessary expenses it incurred as a result of the 
extension. If an independent firm is employed for engineering review of the plans 
and the inspection of improvements, reimbursement for its services shall be reason­
able and in accordance with the ordinary and customary fees charged by the 
independent firm for work performed for similar services in the community. The fees 
shall not exceed the rate or cost charged by the independent firm to the authority 
when fees are not reimbursed or otherwise imposed on applicants. Upon completion 
of construction, the property owner shall dedicate and the authority shall accept the 
extension of the authority's system if dedication of facilities and the installation 
complies with the plans, specifications, regulations of the authority and the agreement. 
An authority may provide in its regulations those facilities which, having been 
constructed at the expense of the owner of properties, the authority will require to be 
dedicated and which facility or facilities the authority will accept as a part of its 
system. · 

(i) In the event the property owner disputes the amount of any billing in 
connection with the review of plans, construction inspections, administrative, legal 
and engineering services, the property owner shall, within 20 working days of the 
date of billing, notify the authority that the billing is disputed as excessive, 
unreasonable or unnecessary, in which case the authority shall not delay or 
disapprove any application or any approval or permit related to the extension or 
facilities due to the property owner's dispute over the disputed billings unless the 
property owner has failed to make payment in accordance with the decision 
rend~ed under clause (iii) within 30 days after the mailing date of such decision. 

(ii) If, within 30 days from the date of billing, the authority and the property 
owner cannot agree on the amount of billings which are reasonable arid necessary, 
the property owner and authority shall, by mutual agreement, appoint a profession­
al of the same profession or discipline licensed in Pennsylvania to review the billings 

. and make a determination as to the amount · of billings which is reasonable and · 
necessary. 

(iii) The professional appointed under clause (ii) shall hear evidence and review 
the documentation as the professional in his or her sole opinion deems necessary 
and shall render a decision within 60 days of the billing date. The property owner 
shall be required to pay the entire amount determined in the decision immediately. 
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(iv) In the event that the authority and property owner cannot agTee upu11 we 
professional to be appointed within 30 days of the billing date, the president judge 
of the court of common pleas of the judicial district in which the municipality is 
located or, if at the time there is no president judge, the senior active judge then 
sitting upon application of either party shall appoint a professional, who shall be 
neither the authority engineer nor any professional who has been retained by or 
performed services for the authority or the property owner within the preceding 

five years. 
(v) The fee of the appointed .professional for determining the reasonable and 

necessary expenses shall be paid by the applicant if the amount of payment 
required in the decision is equal to or greater than the original bill. If the amount 
of payment required in the decision is less than the original bill by $2,500 or more, 
the authority shall pay the fee of the professional. If the amount of the payment 
required in the decision is less than the original bill by $2,499 or less, the authority 
and the property owner shall each pay one-half of the fee of the appointed 

professional. 
(31) Where a property owner constructs or causes to· be constructed at his expense 

any extension of a sewer or water system of an authority, 'the authority shall provide 
for the reimbursement to the property owner when the owner of another property not 
in the development for which the extension was· constructed connects a service line 
directly to the extension within ten years of the date of the dedication of the extension 
to the authority in accordance with the following provisions: . 

(i) Reimbursement shall be equal to the· distribution or collection· part of each 
tapping fee collected as a result of subsequent connections. An authority may 
deduct from each reimbursement payment an amount equal to 5% of it for 
administrative expenses and services rendered in calculating, collecting, monitoring 
and disbursing the reimbursement payments to the property owner. 

(ii) Reimbursement shall be limited to those lines which have not previously been 

paid for by the authority. 
(iii) The authority shall, in preparing necessary reimbursement agreements with 

a property owner for whose benefit reimbursement will be provided, attach as an 
exhibit an itemized listing of all sewer and water facilities for which reimbursement 

shall be provided. 
(iv) The total reimbursement which a property owner may receive may not 

exceed the cost of labor and material, engineering design charges, the cost of 
performance and maintenance bonds, authority review and inspection charges as 
well as flushing and televising charges and any and all charges involved in the 
acceptance and dedication of such facilities by the authority, less the amount which 
would be chargeable to the property owner based upon the authority's collection 
and !fistribution tapping fees which would be applicable to all lands of the property 
owner directly or indirectly,served through extensions if the property owner did not 

fund the extension. 
(v) An authority shall notify by certified mail, to the last known address, the 

property owner for whose benefit a reimbm·sement shall apply. This shall be done 
within 30 days of the authority's receipt of the reimbursement payment. If a 
property owner does not claim a reimbursement payment, within 120 days after the 
mailing of the notice, the payment shall become the sole property of the authority 
with no further obligation on the part of the authority to refund the payment to the 

property owner. 
(32) Deleted by 2003, Dec. 30, P.L. 404, No. 57, § 1, effective June 30, 2005. 
(33) Provisions of paragraphs (30) and (31) shall apply to residential customers in a 

municipality where the sewer service is being purchased by the municipality or sewer 
authority from another municipality or sewer authority having excess sewage capacity. 

(e) Prohibition.-
(1) An authority may not pledge the credit or taxing power of the Commonwealth 

or its political subdivision. " 
(2) The obligations of an authority are not obligations of the Commonwealth or its 

political subdivision. 
{3) Neither the Commonwealth nor a political subdivision shall be liable for the 

payment of principal of or interest on obligations of an authority. 
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lfJ Authorization to control airports.-Nothing in this chapter shall be construed to 
prevent an authority which owns or operates an airport as a project from leasing airport 
land· on a short-term or long-term basis for · commercial, industrial or residential 
purposes when the land is not immediately needed for aviation or aeronautical purposes 
in the judgment of the authority. 

(g) Authorization to make business improvements and provide administrative 
services.-An authority may be established fo make business improvements or provide 
administrative services in districts designated by a municipality or by municipalities 
acting jointly and zoned commercial or used for general commercial purposes or in · 
contiguous areas if the inclusion of a contiguous area is directly related to the 
improvements and services proposed by the authority. The authority shall make 

. planning or feasibility studies to determine needed improvements or administrative 
services. 

(1) The authority shall be required to hold a public hearing on the proposed 
improvement or service, the estimated costs thereof and the proposed method of 
assessment and charges. Notice of the hearing shall be advertised· at least ten days 
before it occurs in a newspaper whose circulation is within the municipality where the . 
authority is established . 

At the public hearing any interested party may be heard. 
(2) Written notice of the proposed improvement or service, its estimatei;l cost, the 

proposed n;iethod of as_sessment and charges and project cost .to individuai property 
owners shall be given to each property owner and commercial lessee in benefited 
properties in the district at least 30 days prior to the.public hearing. 

(3) The authority shall take no action on proposed improvement or service if 
objection is made in writing by persons representing the ownership of one-third of the 
benefited properties in the district or by property owners of the proposed district 
whose property valuation as assessed for taxable purposes shall amount to more than 
one-third of the total property valuation of the district. Objection shall be mac;le 
within 45 days after the conclusion of the public hearing. Objections must be in 
writing, signed and filed in the office of the governing body of the municipality in 
which the district is located and in the registered office of the authority. 

2001, June 19, P.L. 287, No. 22, § 1, imd. effective. Amended 2001, Dec. 17, P .L. 926, 
No. 110, § 3, retroactive effective June 19, 2001; 2003, Dec. 30, P.L. 404, No. 57, § i. 

1 53 P.S. § 68007. 
2 "act" in enrolled bill . 
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§ 5620. · Exemption from taxation and payments in lieu of taxes 

The effectuation of the authorized purposes of authorities created under this chapter 
shall be for the benefit of the people of this Commonwealth, for the increase of their 
commerce and prosperity and for the improvement of their health and living conditions. 
Since authorities will be performing essential governmental functions in effectuating 
these purposes, authorities shall not be required to pay truces or assessments upon 
property acquired or used by them for such pw-poses. Whenever in excess of 10% of 
the land area of any political subdivision in a sixth, seventh or eighth class county has 
been taken for a waterworks, water supply works or water distribution system having a 
source of water within a political subdivision which is not provided with water 8ervice by 
the authority, in lieu of such truces or special assessments the authority may agree to 
make payments in the county to the taxing authorities of· any or all of the political 
subdivisions where any land has been taken. The bonds issued, by any authority, their 
transfer and the income from the bonds, including any profits made on their sale, shall 
be free from trucation within the Commonwealth. 

2001, June 19, P.L. 287, No. 22, § 1, imd. effective . 
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