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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

INTRODUCTION AND PREFACE

BNSF Railway Company (“BNSF”) requests the Surface Transportation Board (“STB”
or “Board”) to compel The Kansas City Southern Railway Company (“KCS”) and Union Pacific
Railroad Company (“UP”) to grant it terminal trackage rights on the Rosebluff Lead, trackage
owned and operated for over a half a century by KCS and UP. BNSF’s request should be denied.

Contrary to BNSF’s assertions, the BNSF Settlement Agreement — filed with and
approved by the Board' — did not grant BNSF direct trackage rights to serve CITGO or others on
the Rosebluff Lead. Neither did the Board’s UP/SP merger decisions grant BNSF such terminal
trackage rights. Rather, UP/SP Decision No. 63 explicitly stated that BNSF would have to apply

pursuant to 49 U.S.C. §11102(a) if it wanted terminal trackage rights in the Lake Charles Area,’

' The UP-BNSF Restated and Amended Settlement Agreement (“BNSF Settlement
Agreement”). The BNSF Settlement Agreement can be found on the Board’s website at
http://www.stb.dot.gov/filings/all.nst/d6ef3e0bc7fe3¢c6085256fe 1004f61cb/a287565fab6dcc1eb85
256b72006601a7/$FILE/204872.pdf. The BNSF Settlement Agreement includes, among other
things, the CMA Settlement, which first dealt with BNSF access in the Lake Charles area.

2 The Lake Charles area consists of three distinct railroad stations: Lake Charles, Westlake, and
West Lake Charles (collectively, “Lake Charles Area”). Prior to the UP/SP merger, Lake
Charles, east of the Calcasieu River, was served exclusively by UP, but was open through
reciprocal switching to SP and KCS. Westlake was served by KCS and SP jointly, but was open

-5-
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which it has now done almost two decades later by filing its terminal trackage rights application
(herein “Application™).

BNSF has not carried its burden of proof under Section 11102(a) for imposition of
compelled terminal trackage rights. First, BNSF has not met any of the three well-established
public interest standards under Section 11102(a). Second, BNSF has not presented a practicable
operating plan or shown that it would not substantially impair KCS’s and UP’s service to other
shippers served by the Rosebluff Lead. At best, BNSF offers a vaguely-described operating plan
that mistakes certain facts, attempts to gloss over many important gaps, and otherwise fails to
show that BNSE’s proposal would not harm UP and KCS service to the many other Rosebluff
Lead shippers. BNSF’s refusal to offer payment for its use of KCS-owned property is also fatal
to the Application. Accordingly, BNSF’s Application should be denied.

Likewise, BNSF’s request for a contractual override of the joint facility agreements
covering the Rosebluff Lead should be denied. The Board has said that in the context of
compelled trackage rights in a merger proceeding an override can only be invoked if there are no
other regulatory remedies and the override is necessary to implement the transaction. Here, the
availability of a terminal trackage rights application process negates the claim that an override is
required. Moreover, it cannot reasonably be said that an override is necessary to effectuate the

UP/SP merger now, nearly 19 years after the merger occurred, or to provide BNSF access to

to UP through reciprocal switching. Westlake, an incorporated community, sits west of the
Calcasieu River and generally north of the 50/50 Line. West Lake Charles was served by KCS
and SP, and was not open to reciprocal switching by UP. Generally, West Lake Charles is the
area west of the Calcasieu River and south of the 50/50 Line. CITGO, the shipper that is the
focus of BNSF’s terminal trackage rights application, is located in West Lake Charles. As such,
pre-merger, CITGO only had access to two carriers - SP and KCS. By granting BNSF access to
West Lake Charles, Decision No. 44 actually expanded CITGO’s pre-merger access. The
condition granting BNSF access in the Lake Charles Area is referred to as the “Lake Charles
Condition.”
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Lake Charles shippers when BNSF has been serving those very shippers since shortly after the
merger.
SUMMARY OF ARGUMENT

Nearly nineteen years ago, as part of approving the largest railroad merger in U.S.
history, STB imposed, as a condition to the merger, an agreement between UP and BNSF — the
BNSF Settlement Agreement. Although the BNSF Settlement Agreement granted BNSF access
to the Lake Charles Area, direct trackage rights were not prescribed by the Board or included in
the BNSF Settlement Agreement. Instead, the BNSF Settlement Agreement stated only that
"BNSF shall ... have the right to handle traffic of shippers open to all of UP, SP and KCS at...
Rose Bluff."?

In the UP/SP merger, KCS objected to the unprecedented grant to BNSF of any access to
shippers located in the Lake Charles Area because the Lake Charles Area was not a 2-to-1 point
which BNSF access was intended to remedy.4 Moreover, the joint facility contracts that
govered operations in the Lake Charles Area did not allow UP to grant BNSF such access
without KCS’s consent. As a result of KCS’s objection under the joint facility agreements, the
Board, in Decision No. 63,° while reaffirming the general right of BNSF to serve Lake Charles
Area shippers, refused to prescribe terminal trackage rights or to issue a general override of the
private contracts governing UP and KCS operations. I[nstead, the Board told BNSF that if it

wanted trackage rights on the joint facility, it should seek those via negotiation or arbitration

3 Rosebluff is in West Lake Charles.

* Indeed, providing BNSF access to the Lake Charles Area actually increased the number of
carriers from 2-to-3, perhaps one of the only areas in the entire merger where this occurred.

> See Union Pacific Corp.—Control & Merger—Southern Pacific Rail Corp., FD 32760 (Sub-
No. 46), 1996 STB LEXIS 308, (STB served Dec. 4, 1996) (“Decision No. 63”). Board orders
referred to herein by "Decision No." are orders issued in STB Finance Docket No. 32760 and sub
dockets.
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with UP and KCS, or, if "BNSF access to the Lake Charles area is blocked, BNSF may return to
the Board to seek approval of a terminal trackage rights application under new 49 U.S.C.
11102(a); and if and to the extent that application is ultimately denied, an override of the terms
of the four joint facility agreements might be necessary under old 49 U.S.C. 11341(a)." Decision
No. 63, at *16-*17.

Over the intervening 18+ years between Decision No. 63 and now, BNSF’s access has
not been blocked, and still isn’t. BNSF has served the area with haulage rights or switching
rightsland without KCS objection. Yet, because it desires to bring unit trains of crude oil directly
into the CITGO facility, rather than having them broken up and switched into and out of the
facility as KCS, UP, and BNSF trains are today, BNSF has filed its terminal trackage rights
Application. It did so without negotiating with KCS for access. It also refused to arbitrate.
Instead, in Decision No. 2 issued in this sub-docket, the Board told BNSF that it was entitled to
file a terminal trackage rights application because “any rail carrier may file a terminal trackage
rights application under 49 U.S.C. § 11102 without permission from the Board” at any time. See
FD 32760 (Sub-No. 46), Decision No. 2, n. 8.

Now, even though it has filed under Section 11102(a), BNSF insists that it doesn’t have
to follow the administratively and judicially approved standards for meeting the public interest
element of Section 11102(a) applications because, in BNSF’s view, "the 'public interest'
component of the terminal trackage rights analysis has already been decided...[i]t is not in issue
now."® Likewise, BNSF wants the Board to gloss over the operational impact requirement of the

statute because "[a]ny operational accommodation or additional service introduced ... should not

S BNSF’s Reply to KCSR’s Motion to Compel (“BNSF Reply to 1 Motion”) at 5 (Filed
February 4, 2015).
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be construed as 'interference’."’ In short, the Board's direction that BNSF "seek approval of a
terminal trackage rights application under new 49 U.S.C. 11102(a)" and comply with the
statutory elements under that statute was, in BNSF’s views, a meaningless formality with no
legal effect. In BNSF’s view, the Application should be automatically granted because it merely
seeks to "confirm the trackage rights granted to BNSF over the Rosebluff Industrial Lead."
BNSF Opening at 1. BNSF’s arguments should be rejected. BNSF should be required to meet
the public interest test applicable to other terminal trackage rights applications and show that its
operations will not impact service by KCS and UP to other shippers. BNSF has not met these
tests.

BNSF’s argument that it has already been granted “trackage rights” in Decision No. 44
and the BNSF Settlement Agreement which the Board simply needs to “confirm”® is flatly
wrong. Neither UP nor the Board had authority during the UP/SP merger to grant BNSF
terminal trackage rights to serve CITGO. UP had no contractual right to grant BNSF such access
because the tracks are owned in part by KCS and are governed by private agreements that
prevent UP from granting BNSF access without KCS’s consent. Likewise, the Board had no
legal authority to grant trackage rights at that time because the Board could not have compelled
trackage rights over a non-applicant carrier like KCS, absent a terminal trackage rights

application, which was not filed.’

7 See BNSF’s Reply to KCSR’s Motion to Compel Responses to Second Discovery Requests
Directed to BNSF Railway Company (“BNSF Reply to 2 Motion™) (Filed February 26, 2015)
at7.

8 “BNSF requests that the [Board] confirm the direct trackage rights granted to BNSF over the
Rosebluff Industrial Lead as a condition to the UP/SP merger.” See BNSF Railway Company’s
Opening Statement And Evidence at 11 (Filed December 31, 2014) (“BNSF Opening”), page 1.

? The only terminal trackage rights granted over KCS in the UP/SP merger were pursuant to the
terminal trackage rights application filed in the Sub No. 9 docket in F.D. 32760.

-9.
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Moreover, the BNSF Settlement Agreement itself likewise did not grant BNSF trackage
rights on the Rosebluff Lead. ' Rather, the BNSF Settlement Agreement granted local trackage
rights only for "Shipper Facilities at points listed on Exhibit A to this Agreement” and to "New
Shipper Facilities ... at pointed listed on Exhibit A.” (Emphases added.) BNSF Settlement
Agreement, paragraph 5(b). Exhibit A to the BNSF Settlement Agreement does not list the
Rosebluff Lead. Rather, Harbor, LA is the only Louisiana point referred to in the paragraph 5(b)
portion of Exhibit A. Harbor is a point on a former SP line extending from Mallard Junction, a
line on which paragraph 5(a) of the BNSF Settlement Agreement specifically granted BNSF
trackage rights. The Rosebluff Lead is a separate track.'’

CITGO's facility to which BNSF seeks access likewise does not meet the definition of
"New Shipper Facilities" in the BNSF Settlement Agreement. Rather, CITGO’s facility has
existed since World War II,'? and has received rail service for years. Accordingly, the BNSF
Settlement Agreement did not grant BNSF trackage rights over the KCS and UP-owned

Rosebluff Lead in West Lake Charles, contrary to BNSF’s and Mr. Weicher’s contentions. The

' This proceeding applies only to the Rosebluff Lead. See BNSF Reply to 2" Motion at 8
(objecting to discovery concerning track other than the Rosebluff Lead as irrelevant and not
reasonably calculated to lead to discovery of admissible evidence).

Also, for simplicity in this proceeding, KCS adopts the description of the Rosebluff Lead from
BNSF’s Opening; the "Rosebluff Industrial Lead" or "Rosebluff Lead" means track extending
approximately nine miles south from its connection to the UP-BNSF "50/50 Line" at Milepost
222.3; this line includes the Rosebluff Yard. See BNSF Opening, page 11.

"' A recent UP timetable, contained in Exhibit E, at page 20, shows the Harbor Industrial Lead
and the Rosebluff Industrial Lead as separate tracks. The timetable shows that the Harbor lead
connects to the Lake Charles Industrial Lead, which connects to the Lafayette Sub at Mallard
Junction, MP 215.4. The Rosebluff Industrial Lead connects to the Lafayette Sub at about MP
222.3.

2 per CITGO’s website, http://www.citgorefining.com/lake-charles/about-us, the Lake Charles
refinery was built in 1944.

-10-
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only means by which BNSF could seek to compel terminal trackage rights is through filing of a
terminal trackage rights application.

Having now filed such an application, BNSF must meet the standard under the 49 U.S.C.
11102(a) to justify the relief it seeks. BNSF has the statutory burden of proof, not KCS or up.B
Accordingly, BNSF must show that the relief requested is consistent with the public interest
standard, as that standard has developed and been applied in Section 11102 cases, and it must
show that its operations are practicable and will not substantially interfere with the operations of
UP and KCS. BNSF fails to meet these requirements.

As to the public interest standard, BNSF simply claims that this standard has already
been met because the Board imposed BNSF access to the Lake Charles Area as a condition to the
merger. But this argument ignores that within the context of a terminal trackage rights
application, there are only three possible public interest standards - service interruption;'* bridge
the gap (applicable to limited segments connecting larger trackage rights in the context of a

merger); and Midtec.'> Knowing it cannot meet any of these standards, BNSF barely addresses

B See 5 U.S.C. §556(d) (“Except as otherwise provided by statute, the proponent of a rule or
order has the burden of proof.””). See also Dardanelle & Russellville Railroad Company—
Trackage Rights Compensation—Arkansas Midland Railroad Company, Finance Docket No.
32625, 1996 STB Lexis 232 (STB) (served Sept. 5, 1996) (“As the party seeking an order setting
compensation in this trackage rights proceeding, DRRC/CALM has the burden of proof.”
[footnote omitted], citing 5 U.S.C. §556(d)); Ametek. Inc. - Petition For Declaratory Order:;
Ametek, Inc. v. Panther Valley Railroad Corporation, et al., Nos. 40663 and 40664, 1992 1CC
Lexis 60 (STB) (“Irrespective of what statutory section is ultimately found to govern these
proceedings, complainant-petitioner has the burden of proof. The general rule in complaint
proceedings brought under the various provisions of the Interstate Commerce Act is that, unless
otherwise specified in the statute, the burden of proof rests with the complainant,” citing 5
U.S.C. §556(d)); Union Pacific Railroad Company—Petition For Declaratory Order, FD 35504,
slip op at 6 (served April 30, 2013)(“As the proponent of a declaratory order, UP has the burden
of proof...”).

'4 See 49 C.F.R. Part 1146.

'S Midtec Paper Corp., et al. v. Chicago and N.W. Transportation Co., 3 [.C.C. 2d 171 (1986),
aff’d, 857 F.2d 1487 (D.C. Cir. 1988)(“Midtec”).

-11-
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them. As such, its Application must be denied for failure to meet its burden of proof on the
public interest standard.

Because it cannot meet these long-standing public interest standards, BNSF chooses to
create a new one, claiming that its Application must be granted “[flor CITGO to have the
competitive option that the Board deemed critical,” BNSF Opening at 17, and that without
trackage rights “BNSF cannot play the competition-preserving role that the Board designated for
it.” '® Of course, there is no precedent supporting any such public interest standard under
Section 11102(a). Even if the standard BNSF puts forth were legally correct, the fact that BNSF
is already an effective competitor for CITGO traffic would mean terminal trackage rights are not
needed and the Application should be denied.

As shown herein in the Verified Statement of Dr. Robert Reynolds and Dr. Kevin Neels
of the Brattle Group (referred to herein as “Exhibit A” or “Reynolds/Neels VS”), BNSF already
provides competitive railroad service to CITGO and other Lake Charles Area shippers and has
more than fulfilled the competitive role envisioned by the Board when the Board adopted (and
expanded upon) UP’s and BNSF’s agreement to grant BNSF access to Lake Charles Area
shippers in the first place. Accordingly, even applying the self-serving public interest standard
articulated by BNSF, there is no public interest justification under any Section 11102(a) standard
to further expand BNSF's service, particularly when expansion would come at the expense of
KCS and UP, the owners of the Rosebluff Lead, and the shippers they serve there. The public
interest is already protected via BNSF’s existing service and access. As such, BNSF fails to

meet any public interest standard, even its newly created one.

'® As a result of the Board’s condition and UP’s decision to fulfill that condition by granting
BNSF access to the Lake Charles Area shippers via reciprocal switching/haulage rights, CITGO
was one of the few shippers who saw their competitive options increased from 2-to-3. This was,
and remains, an extremely rare situation in the context of railroad mergers.

-12-
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Even if BNSF had met the public interest standard, it must also establish that its proposed
operations are practicable and will not substantially impair KCS’s and UP’s ability to handle
CITGO’s and other shippers’ business. Despite having had nearly 2 years between filing its
application in February 2013 and submitting its opening evidence in December 2014, BNSF has
failed to meet this burden as well. Rather, BNSF has produced only cursory and conclusory
opinion that its operations can be accommodated without interfering with KCS’s and UP’s
operations.

KCS’s evidence in this filing will show that not only is BNSF's proposed service
impracticable, but it would also substantially harm KCS’s service to shippers. As is shown in the
attached Verified Statement of Messrs. Steve Sullivan and John Ireland of R.L. Banks &
Associates ("Sullivan/Ireland VS"), BNSF’s proposed operations to CITGO are not practicable

17 In

and would impair KCS’s ability to provide service to CITGO and its other customers.
addition, Assistant Vice President for KCS’s Southwest Division Richard Bartoskewitz and KCS
Senior Trainmaster Jimmy Wayne Scott, both of whom have current managerial responsibility
for KCS operations on the Rosebluff Lead, provide verified statements that show BNSF's
proposal is not compatible with current operations and would curtail KCS’s ability to serve
shippers. 18

KCS will also show that the vagueness of BNSF's service proposal hides the magnitude

of the disruptions of KCS and UP service. For example, BNSF does not disclose how many

shipments it plans to handle for CITGO or other affected shippers. These facts affect how often

'" See Joint Verified Statement of Messrs. Steve Sullivan and John Ireland of R.L. Banks &
Associates (referred to herein as Exhibit B or “Sullivan/Ireland VS”) at 16 and 22.

'8 See Verified Statement of Richard Bartoskewitz (referred to herein as “Exhibit C” or
“Bartoskewitz VS”) at 9-12 and Verified Statement of Jimmy Wayne Scott (referred to herein as
“Exhibit D” or “Scott VS”) at 10-11.

-13 -
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KCS or UP would have to curtail their operations to create a 'window' for BNSF’S operations.
BNSF fails to disclose that the BNSF Settlement Agreement does not allow BNSF to handle only
unit trains for certain commodities for a customer under trackage rights, but instead actually
requires it to handle all traffic moving via BNSF for that particular customer. Again, this affects
how many 'windows' BNSF's proposal would require. And BNSF fails to offer any plan for how
it would serve the many shippers on the Rosebluff Lead other than CITGO, shippers whose
shipping and facilities may not match BNSF's plans that only contemplate taking whole trains
totally inside shippers' plants to clear the Rosebluff Lead. BNSF knows these facts would show
that its proffered operating plan is impracticable, so it ignores them.'® The Board, however,
cannot ignore them.

BNSF's application also fails because BNSF says that it will not compensate KCS for use
of KCS's property. Section 11102(a) requires that compensation be paid by the trackage rights
user to the track owner for the use of its tracks. Nevertheless, BNSF insists that “any
compensation due to KCS is the responsibility of UP,”*° even though it is BNSF who would be
using KCS’s tracks and the statute requires the trackage rights user to pay the track owner(s).
Extrapolating from its already misleading argument that the Board already granted it trackage
rights, BNSF also attempts to convince the Board that the trackage rights fee set between UP and
BNSF for thousands of miles of largely overhead trackage rights also fixes the cost of access to
provide local service on the Rosebluff Lead. The fact that KCS never agreed to such a fee is,
like many other facts, ignored by BNSF. Extrapolating even further, BNSF says that the Board

“should not require that whatever compensation may be payable by UP to KCS ...be established

" Likewise, BNSF ignores the requirement of Section 11102(a) that it negotiate conditions for
use of trackage rights property or that the Board set such conditions. Instead, BNSF's application
asks the Board to set BNSF free to demand whatever it wants of KCS and UP, unconditioned.

20 See BNSF Opening at 21.

-14 -
14



PUBLIC VERSION

before BNSF begins use of the terminal facilities.” See BNSF Opening at 21-22. These two
statements are completely contrary to the statute, which explicitly requires that compensation be
set and that, "[t]he compensation shall be paid or adequately secured before a rail carrier may
begin to use the facilities of another." In short, despite never having purchased, built or
maintained any part of the Rosebluff Lead, BNSF doesn't offer to pay a dime for being granted
even better access than UP and KCS - the owners of the facility - have today.”'

Finally, recognizing that its Application is factually and legally deficient, BNSF says that
even if its Application is denied; the Board should simply "override . . . the terms of the joint
facility agreements that KCS has invoked" to grant BNSF access. See BNSF Opening at 23.
Such as override would exceed the Board’s authority. The Board’s “override” authority is found
at Section 11321(a). Under Board precedent, an “override” of contractual terms is available only
“if necessary” to carry out a Board approved transaction. In this case, the approved transaction
has been implemented for nearly nineteen years, and BNSF has, during that entire time, had the
right to “handle traffic of shippers open to all of UP, SP and KCS at... Rose Bluff," as that
condition required. An override cannot be found to be "necessary” under such circumstances.
Moreover, as BNSF has refused to participate in arbitration or the declaratory judgment
proceeding KCS filed in court in Louisiana - to obtain an authoritative judicial interpretation of
the joint facility agreements, as Board precedent requires - the Board would not even know what
provisions to override. Unfazed, BNSF simply asks for an undefined override of these

longstanding, carefully-crafted contracts that are designed to make efficient use of the

constrained Rosebluff Lead facilities.

2! Under Article LE of the 1981 zone switching agreement covering the KCS-UP joint facilities,
KCS cannot deliver less than 25 cars of the same commodity moving on the same bill of lading
to a shipper in Zone 2 such as CITGO. BNSF, however, seeks unlimited access.
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In short, this proceeding is not about whether BNSF can fulfill the competitive role
envisioned by the Board in the Lake Charles Area. BNSF has in fact been fulfilling that role by
serving Lake Charles Area shippers for nearly nineteen years. Rather, this proceeding is really
about BNSF and CITGO trying to obtain forced access over the private property of UP and KCS,
in direct contradiction to private contracts governing that property as well as the statutes that
govern the Board. BNSF’s proposed access to CITGO would also damage service to other
shippers on the Rosebluff Lead. Granting BNSF’s Application is not in the public interest and
would substantially impair UP’s and KCS’s operations. BNSF's Application should be
completely denied.

ARGUMENT

L BNSF HAS NOT BEEN PREVIOUSLY GRANTED TRACKAGE RIGHTS
EITHER AS MATTER OF CONTRACT OR LAW

The fundamental premise of BNSF’s public interest argument is that it has already been
granted direct terminal trackage rights over the Rosebluff Lead so that application of the terminal
trackage rights statute and the underlying public interest test is merely “a straightforward
technical exercise.” BNSF-123 at 2. BNSF’s fundamental premise is wrong for several reasons.
First, in the UP/SP merger, UP could not and did not grant trackage rights to BNSF because the
joint facility contracts prohibited UP from granting a third party access without the consent of
KCS, which was never obtained. Second, the Board did not, and could not, absent the filing of a
terminal trackage rights application and fulfillment of the requirements under Section 11102(a),
grant BNSF trackage rights over the KCS/UP jointly owned tracks because KCS was not an
applicant in the UP/SP proceeding. Third, the language of the BNSF Settlement Agreement,
which incorporates the CMA Agreement, has twice been filed with and approved by the Board,

and it does not grant BNSF trackage rights over the Rosebluff Lead. Fourth, a review of the
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history of the Lake Charles Condition shows that BNSF was not granted trackage rights on the
Rosebluff Lead but instead was required to file a terminal trackage rights application, meeting
the Section 11102 standards, to seek such rights. Having not been previously granted trackage
rights and now having filed a terminal trackage rights application, BNSF must meet the Section
11102 standards. Under that section, the public interest test is not a mere technical exercise.

A. The Joint Facility Agreements Governing The Rosebluff Lead Prevented UP
From Granting BNSF Terminal Trackage Rights Over The Rosebluff Lead

Ownership and operation of Rosebluff Lead that BNSF seeks to operate over has long
been governed by a series of private agreements. In accordance with these agreements, there are
two, very basic facts that the Board must keep in mind in handling this proceeding. First, KCS
and UP are equal owners of the Rosebluff Lead, with equal rights to use the tracks. Neither
owner can give another use of the facilities without the consent of the other owner. Second,
since 1981, KCS and SP (now UP) have operated the Rosebluff Lead under agreements designed
to maximize service and minimize inefficiency by separating operations into two zones, with
KCS operating one and UP operating the other, and allowing operation in each other's zone only
under very limited circumstances. The insertion of BNSF’s operations into the middle of these
long-standing agreements and carefully coordinated operations would severely disrupt this long-
standing relationship.

In May 1947, KCS and the Texas & New Orleans Railroad Company ("T&NO")(now
UP)22 jointly purchased the Rosebluff Lead from the federal government, which declared the
track to be surplus government property following the end of World War II. See Exhibit F (copy
of deed to KCS and T&NO). The deed granted KCS and T&NO identical interests in the

facility, using the term "Purchaser" to represent the two railroads together. The deed covered

22 T&NO was a predecessor of SP, which was merged into UP.

-17 -
17



PUBLIC VERSION

4.788 miles of main track and 1.635 miles of other track. [n March 1948, KCS and T&NO
concluded an agreement governing their use of the jointly-owned property. See March 1948
agreement previously submitted as part of Exhibit D to KCS’s Reply submitted in this
proceeding on March 19, 2013. The two parties affirmed that "The right of way, tracks and all
other property described in said May 21, 1947 deed is owned jointly and equally by them," and
provided for "Each party...[to] pay taxes on its undivided half interest in the jointly owned
tracks." Id., Sections 1 and 9. The agreement provided for the parties to add to and improve the
track and to share the costs of added facilities. Id., Sections 2 and 3. Provisions for performing
and paying for maintenance (Sections 4 - 8); for per diem responsibility to remain with the line-
haul carrier (Section 13); for liability (Sections 15 and 16), and arbitration (Section 18) were also
included. Of particular note, neither party could “sell, lease or transfer its interest in the jointly
owned tracks, or any part thereof, without advance written approval by the other party." Id.,
Section 19.

The operations of KCS and UP under these provisions are discussed in the verified
statement of KCS Senior Trainmaster Jimmy Wayne Scott, attached as Exhibit D, Scott VS. Mr.
Scott notes that over the years, operations have changed, but always through the consent and
coordination of both parties. At no point did the parties do away with the consent provision of
Section 19, and at no point did UP request KCS’s consent to BNSF having trackage rights on the

Rosebluff Lead.” From the record, it appears that no party disputes the notion that the

2 The use of property is a fundamental attribute of ownership. See e.g., Henneford, et al. v.
Silas Mason Co., 300 U.S. 577, 57 S.Ct. 524 (1937) ("The privilege of use is only one attribute,
among many, of the bundle of privileges that make up property ownership," citing cases).
Inherent in this right of ownership is the right to exclude others from use. See e.g., Nollan, et ux.
v. California Coastal Commission, 483 U.S. 825, 107 S.Ct. 3141 (1987)(" We have repeatedly
held that, as to property reserved by its owner for private use, 'the right to exclude [others is]
‘one of the most essential sticks in the bundle of rights that are commonly characterized as
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agreements prevent UP from granting BNSF terminal trackage rights over the Rosebluff Lead.
Accordingly, UP could not have legally granted BNSF access to the Rosebluff Lead without
violating its contractual obligations. Neither could the Board grant BNSF such access without
likewise violating these private contracts.

B. The Board Likewise Had No Legal Authority To Compel KCS To Grant BNSF
Trackage Rights Over KCS’s Tracks

BNSF also urges that the Board, through its regulatory power, has already granted BNSF
trackage rights over the Rosebluff LLead. However, neither the facts nor the law support the
argument. The Board could not have granted BNSF trackage rights on the Rosebluff Lead
because the Board had no authority to compel KCS, a non-applicant carrier, to allow BNSF to
operate over KCS owned tracks, absent a terminal trackage rights application (which BNSF did
not file until February 2013).

It is black letter law that the Board cannot compel non-applicant railroads, like KCS was
in the UP/SP merger, to grant trackage rights to other carriers in connection with a proposed

railroad consolidation transaction. See In Rio Grande Industries, et al.—Pur. & Track. — CMW

Ry. Co., 5 1.C.C.2d 952, 978 (1989) (the Interstate Commerce Commission explained that it
could not use its “plenary” authority under former section 11341 (now section 11324) “to compel
a [non-applicant] carrier to grant trackage rights over its line to another carrier.”). See also Rio

Grande Industries, Inc., et al. — Purchase and Related Trackage Rights — Soo Line Railroad

property.””) and Fresh Pond Shopping Center, Inc. v. Callahan, et al., 464 U.S. 875, 104 S.Ct.
218 (1983) ("property ownership carries with it a bundle of rights, including the right “to
possess, use and dispose of it, [citing cases]... This power to exclude is 'one of the most treasured
strands in an owner’s bundle of property rights, ... [because] even though the owner may retain
the bare legal right to dispose of the occupied space by transfer or sale, the permanent occupation
of that space by a stranger would ordinarily empty the right of any value, since the purchaser will
also be unable to make any use of the property.") Trackage rights of course allow for one carrier
to use the tracks of another.
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Company Line Between Kansas City, MO and Chicago, IL, Finance Docket No. 31505, Decision

No. 6 slip op. at 8 (ICC served Nov. 15, 1989) where the ICC re-stated its position that it could
not use the pendency of a consolidation proceeding as an excuse for imposing trackage rights
over the lines of a non-applicant. This principle was later confirmed when the Board, in a post-
UP/SP merger decision, refused to grant a third party trackage rights over KCS-owned lines
where KCS was a non-applicant participant in the Canadian National/Illinois Central merger

proceeding. Canadian National Ry., et al — Control — Illinois Central Corp., et al., STB Docket

No. FD 33556 (Decision No. 37) (STB served May 25, 1999) (“CN/IC”), slip op. at 32. Clearly,
contrary to BNSF’s assertions, the Board could not have already granted BNSF trackage rights
over the KCS jointly owned track, as BNSF contends, because the Board lacked the legal
authority to do so, and indeed, cannot do so unless and until the Board grants the Application,
which it should not do.**

C. Neither UP Nor The BNSF Settlement Agreement Granted BNSF Terminal
Rights Over the Rosebluff Lead

Notwithstanding the language of the joint facilities contracts and clear precedent that a
non-applicant carrier cannot be compelled to grant another carrier trackage rights unless such a
carrier has met the requirements of Section 11102(a), BNSF wants the Board to believe that
contracts and precedent don’t matter and that it has already been granted trackage rights to serve
the Rosebluff Lead which the Board just needs to confirm. BNSF’s argument rests largely upon

the language of the BNSF Settlement Agreement itself; however, BNSF is wrong. The clear

** That the Board has not granted BNSF trackage rights became particularly clear when the
Board in Decision No. 63 required BNSF to file a terminal trackage rights application. This
would have been a completely useless requirement if, as BNSF contends, the Board has already
mandated that BNSF have trackage rights access.
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language of the BNSF Settlement Agreement, as filed with and approved by the Board, refutes
BNSF’s argument.

BNSF “witness”® Richard Weicher, cites to paragraphs 5(b) and 5(c) of the BNSF
Settlement Agreement as the source of BNSF’s supposed trackage rights on the Rosebluff Lead.
Weicher VS at 7. In fact, however, those paragraphs do not say BNSF was granted trackage
rights on the Rosebluff Lead. Rather, they only grant BNSF the right to "handle traffic of"

shippers on the Rosebluff Lead. The language cited by Mr. Weicher grants trackage rights only

» The Weicher “statement” is argument, not evidence. In this proceeding, Mr. Weicher seeks to
serve as both counsel representing BNSF and as a witness providing a verified statement in
support of BNSF’s application. Attorneys generally are discouraged from attempting such dual
roles in an adjudicatory proceeding because of the difficulty for the trier of fact to distinguish
evidence from advocacy. As explained in the notes to ABA Model Code of Professional
Conduct, Rule 3.7
(http://www.americanbar.org/groups/professional_responsibility/publications/model _rules of pr
ofessional_conduct/rule 3 7 lawyer as_witness.html.):

The tribunal has proper objection when the trier of fact may be confused or misled
by a lawyer serving as both advocate and witness. The opposing party has proper
objection where the combination of roles may prejudice that party's rights in the
litigation. A witness is required to testify on the basis of personal knowledge,
while an advocate is expected to explain and comment on evidence given by
others. [t may not be clear whether a statement by an advocate-witness should be
taken as proof or as an analysis of the proof.

To the extent that Mr. Weicher’s statement is intended to introduce documents, those documents
speak for themselves. To the extent that Mr. Weicher attempts to tell the Board what the Board’s
decisions mean, those decisions speak for themselves. To the extent that Mr. Weicher attempts
to introduce part of the 50/50 Line swap agreement, the statement is irrelevant, as BNSF has
twice disavowed that agreement as a basis of this Application. See BNSF Opening, Weicher VS
at 6; See also BNSF Reply to 2™ Motion at 5. In short, the Weicher “statement” is argument, not
evidence.

To be very clear, KCS is not alleging that Mr. Weicher acted unethically. The prohibition
against a lawyer testifying applies “at trial,” and this matter, while an adjudicatory proceeding, is
not "a trial." Rather, the Board should decline to consider Mr. Weicher’s advocacy as evidence -
particularly where it conflicts with the facts of paragraphs S5(b) and 5(c) of the BNSF Settlement
Agreement — if for no other reason than to avoid discovery disputes where BNSF is claiming
attorney-client privilege while having its attorneys submit supposed evidentiary statements, as
has occurred here.
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in specified instances — specified locations and specified facilities — neither of which apply to
CITGO or the Rosebluff Lead.

Section 5(b), describes the trackage rights granted by the BNSF Settlement Agreement:

The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.

BNSF shall receive access on such lines only to (i) “2-to-1” Shipper Facilities

and Existing Transload Facilities at points listed on Exhibit A to this

Agreement, (ii) any New Shipper Facility located subsequent to UP’s

acquisition of control of SP at points listed on Exhibit A to this Agreement,

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of

control of SP on the Trackage Rights Lines.”

BNSF’s Opening Statement, Weicher VS at 7 (emphasis supplied).

The definitions of “’2-to-1" Shipper Facilities,” “Existing Transload Facilities,” and
“New Shipper Facility,” however, do not encompass the CITGO facility or others on the
Rosebluff Lead. The Rosebluff Lead is not a line listed in Exhibit A and is not a “Trackage
Rights Line” as defined in the BNSF Settlement Agreement. Therefore, the provisions cited by
BNSF do not grant it trackage rights to CITGO or other Rosebluff Lead shippers.

“2-to-1 Shipper Facilities” are defined on page 3 of the BNSF Settlement Agreement as
shipper facilities “that were open to both UP and SP...and no other railroad when the 1995
Agreement was executed.” Id. The Rosebluff Lead, and in particular the CITGO facility, does
not meet this definition because KCS had access in 1995.

“Transload Facilities” are defined on page 4 of the BNSF Settlement Agreement as
facilities “where freight is transferred from one railcar to another or from one mode to another.”
Id. Again, this description does not apply to the CITGO facility. Neither does the CITGO
facility meet the definition of “New Shipper Facilities,” having been built in World War II with

rail access.

Furthermore, neither is the Rosebluff Lead one of the lines listed on Exhibit A of the
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BNSF Settlement Agreement. The BNSF Settlement Agreement granted local trackage rights
only for "Shipper Facilities at points listed on Exhibit A to this Agreement" and to "New Shipper
Facilities... at points listed on Exhibit A." (Emphases added.) BNSF Settlement Agreement,
paragraph 5(b). Exhibit A to the BNSF Settlement Agreement does not list the Rosebluff Lead.
Harbor, LA is the only Louisiana point referred to on the paragraph 5(b) portion of Exhibit A.
Harbor, Louisiana is a point on a former SP line extending from Mallard Junction, a line on
which paragraph 5(a) of the BNSF Settlement Agreement specifically granted BNSF trackage
rights. The Rosebluff Lead is a separate track.”®

Neither is the Rosebluff Lead a “Trackage Rights Line” on which access to new shipper
facilities might be accessed. “Trackage Rights Lines” are defined as lines over which trackage
rights were granted in the BNSF Settlement Agreement. Section 5(a), headed “Eastern Texas-
Louisiana Trackage Rights and Purchase” lists lines over which UP/SP granted trackage rights to
BNSF in Louisiana. The Rosebluff Lead is not listed there.

Nor is BNSF granted trackage rights by Section 5(c) of the BNSF Settlement Agreement.
Section 5(c) provides “Access to Shipper Facilities at points listed on Exhibit A to this
Agreement open to BNSF shall be direct or through reciprocal switch, or, with UP/SP’s prior
agreement, through a third party contractor.” Id. But again, the Rosebluff Lead is not listed on
Exhibit A, so this doesn’t apply. Section 5(c) also states, “Access to New Shipper Facilities
open to BNSF on the Trackage Rights Lines shall be (i) direct; (ii) with UP/SP’s prior

agreement, through haulage... (iii) with UP/SP’s prior agreement reciprocal switching...; or (iv)

26 A recent UP timetable, contained in Exhibit E, at page 20, shows the Harbor Industrial Lead
and the Rosebluff Industrial Lead as separate tracks. The timetable shows that the Harbor lead
connects to the Lake Charles Industrial Lead, which connects to the Lafayette Sub at Mallard
Junction, MP 215.4. The Rosebluff Industrial L.ead connects to the Lafayette Sub at about MP
222.3.
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with UP/SP’s prior agreement, the use of a third party contractor...” Id. The Rosebluff Lead is
not a “Trackage Rights Line” listed in paragraph 5(a) and is not listed on Exhibit A, and CITGO
is not a “New Shipper Facility” under the agreement’s definitions.

Accordingly, none of the provisions in Section 5(b) or (c) grant BNSF trackage rights to
serve CITGO. The only “right” given in Decisions No. 44 and 63, and the BNSF Settlement
Agreement, was the right to “handle the traffic.”?” How BNSF was to “handle” the traffic was
not set forth, but it certainly was not included in the direct grant of trackage rights pursuant to the
BNSF Settlement Agreement. While Mr. Weicher may argue otherwise, his interpretation is not
consistent with plain language of the BNSF Settlement Agreement. Neither is it consistent with
the historical context of the Lake Charles Condition.

D. The History Of The Lake Charles Condition Confirms That BNSF Was Never
Granted Terminal Trackage Rights

The history of the Lake Charles Condition confirms that UP did not grant terminal
trackage rights to BNSF over the Rosebluff Lead in either the BNSF Settlement Agreement or
the CMA Agreement, which are the agreements the Board relied upon when granting BNSF the
right to serve shippers in the Lake Charles Area. The original UP/SP merger application
included a pre-filing negotiated settlement, dated September 25, 1995, between UP and BNSF
and a supplemental agreement dated November 18, 1995. (UP/SP-22 at 348-359%%). These two

agreements were generally referred to in the singular as the “BNSF Settlement Agreement.” As

27 Separately from the description of trackage rights granted in Section 5, paragraph 5(b) does
say, “BNSF shall also have the right to handle traffic...” of Rosebluff shippers, but that is
separate from the statement of where trackage rights are granted. This separate sentence specific
to Lake Charles also does not state that the right to handle traffic was via a grant of trackage
rights.

28 References to UP/SP-# or BN/SF-# are references to pleadings in the F.D. 32760 proceeding
which were numbered sequentially by each filer, per the Board's instruction. The September 25,
1995 agreement between applicants and BNSF was denoted UP/SP-22.
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all parties acknowledge, the BNSF Settlement Agreement granted BNSF certain trackage,
marketing, haulage, and other rights to serve shippers who, prior to the merger were served by
only UP and SP and no other carrier (so-called “2-to-1” shippers). The intent was to preserve, in
a post-merger environment, two carrier competition at all locations previously served by only UP
and SP and no other carrier. Importantly, however, the original BNSF Settlement Agreement did
not grant BNSF any trackage rights to the Lake Charles Area. For the most part, the Lake
Charles Area did not qualify as a 2-to-1 area.

After the close of submission of evidence supporting or opposing the UP/SP merger,
UP/SP, BNSF, and what was then known as the Chemical Manufacturers Association announced
a modification of the BNSF Settlement Agreement to resolve various concerns asserted by some
chemical shippers entered into the CMA Agreement. The CMA Agreement was a product of
UP’s efforts to convince CMA to withdraw its opposition to the UP/SP merger. The CMA
Agreement did give BNSF access to handle traffic of Lake Charles and Westlake shippers
moving over New Orleans or to or from Mexico if the shipper had access to UP, SP, and KCS, 29

but it did not grant BNSF access to West Lake Charles, i.e. the Rosebluff Lead, including

CITGO. The CMA Agreement also was not structured to require terminal trackage rights.
Instead, the CMA Agreement included provisions requiring the payment of switch fees for UP to
physically handle Lake Charles Area traffic to the nearest interchange point with BNSF and for
UP to provide BNSF with “haulage rights." There were no financial or operating terms

governing terminal trackage rights.

% The rights granted to BNSF in the CMA Agreement applied only to traffic moving (a) from,
to, and via New Orleans, and (b) to or from points in Mexico via the Texas border crossings at
Eagle Pass, Laredo or Brownsville. Again, the right was to “handle traffic.” The CMA
Agreement did not say that BNSF was to have trackage rights.
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It was not until the June 3, 1996 simultaneous filing of closing briefs by all parties, that
the public (and the Board) first learned UP would make an additional amendment to the BNSF
Settlement Agreement, including expanding the CMA Agreement to include West Lake Charles,
including the Rosebluff Lead. Again, the form of that access was not specifically delineated.
Furthermore, KCS was not consulted and certainly did not consent to BNSF being given access
to handle traffic on the Rosebluff Lead. There was likewise no discussion or provisions
providing KCS with compensation for BNSF access to West Lake Charles.

After the briefs were filed, UP/SP and BNSF entered into yet another supplement to the
BNSF Settlement Agreement regarding switching fees (referencing UP/SP-BNSF reciprocal
switch charges at points other than 2-to-1 points). Because the Lake Charles Area was not a 2-
to-1 point, the supplement dealing with reciprocal switching points at non 2-to-1 locations once
again appeared to confirm that UP’s commitment to BNSF for access to the Lake Charles Area
was to be via switching/haulage and was not for terminal trackage rights.*® Unfortunately,
procedures did not allow KCS at that stage of the proceeding to clarify what type of access UP
was purporting to grant BNSF, though KCS presumed it was switching rights.

On August 6, 1996, the STB approved the UP/SP merger subject to various conditions
(“Decision No. 44”).%" In Decision No. 44, the Board adopted the BNSF Settlement Agreement
as amended by the CMA Agreement (and the post-briefing UP-BNSF agreed modifications to

them), and expanded BNSF’s access to the Lake Charles Area in three ways. First, at Shreveport

N Likewise, in BN/SF-70, BNSF's response to KCS’s petition to reconsider the Lake Charles
Condition, BNSF indicated on page 11 that if BNSF elects to serve Lake Charles Area shippers
via reciprocal switch, then KCS’s arguments would be moot because reciprocal switch is not
affected by the joint facility agreements, nor does it require KCS’s consent. This indicated to
KCS that BNSF viewed its access as switching rights.

3! See Union Pacific Corp.—Control & Merger—Southern Pacific Rail Corp., FD 32760
(Decision No. 44) (STB served May 31, 1996).
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and Texarkana, the Board allowed BNSF to interchange traffic with KCS that was originated by
KCS or delivered by KCS to shippers at Lake Charles, Westlake or West Lake Charles. >
Second, the Board removed the Mexico and New Orleans routing limitations established by
Section 8 of the CMA Agreement, vastly expanding even the broadened rights UP had agreed to
after the close of evidence.>® This broadening enabled BNSF to handle traffic to/from shippers
open to all of UP, SP and KCS at Lake Charles, Westlake and West Lake Charles from/to serve
all origins/destinations. Third, the Board ordered UP/SP to remove the haulage charge (but not
the switch charge) which UP sought to impose on BNSF under Section 8 of the CMA
Agreement.3 * The Board showed no awareness of the specifics of the KCS-SP joint facility
agreements. The Board also did not say that BNSF’s access was to be via terminal trackage
rights. BNSF was merely given the right to “handle traffic of shippers open to all of UP, SP and
KCS at... Rose Bluft."

Because KCS did not believe that UP or the Board had the right to grant BNSF any form
of access, even reciprocal switching rights, KCS petitioned the Board to reconsider its decision
regarding BNSF access to Lake Charles Area shippers. See KCS-65 (Filed Sept. 3, 1996). KCS

argued that the joint facility agreements at a very minimum required that BNSF gain KCS’s

32 See Id., slip op. at 153.This is an important feature because it indicates that BNSF was not to
have terminal trackage rights. If BNSF was given trackage rights to serve the Lake Charles Area
shippers, as it now claims, there would be no point in providing BNSF with the right to
interchange with KCS for purposes of KCS either originating or terminating Lake Charles Area
traffic at those locations switched exclusively by KCS and not UP. Instead, BNSF could have
just originated or terminated without the involvement of KCS, which is obviously what BNSF is
trying to do today.

33 See Id.
¥ See Id., slip op. at 153-154.

> KCS believed that the four SP-KCS joint facility agreements for the Lake Charles Area did not
allow UP to grant BNSF any form of access (including switching or haulage) to Lake Charles
Area shippers on those joint facilities without KCS’s consent. KCS also believed that the Board
had no authority to impose trackage rights on non-applicants such as KCS.
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consent to any form of access, or if BNSF wanted trackage rights, it should file a terminal
trackage rights application.

On December 4, 1996, the Board issued Decision No. 63 addressing the KCS Petition
and BNSF Reply. While the Board upheld BNSF’s right to “handle traffic” of Lake Charles
Area shippers, the Board did not hold that terminal trackage rights were in the public interest as
that term is defined in Section 11102 or that BNSF had already been granted such trackage rights
so that the filing of a terminal trackage rights application sometime in the future would be a mere
formality. Rather, Decision No. 63 was quite specific. The parties were to negotiate the form of
BNSF’s access to Lake Charles Area, and if KCS, BNSF and UP/SP were not able to come to an
agreement regarding some form of BNSF access, the four joint facility agreements were to be
submitted to arbitration for interpretation. Id. Only if the parties were unable to agree and the
arbitral interpretation produced a situation where BNSF access to the Lake Charles Area was
blocked, could BNSF then return to the Board to seek approval of a terminal trackage rights
application. Id. Only as a last resort would the Board consider whether an override of the terms
of the joint facility agreements might be necessary. Id.

BNSF never returned to the Board pursuant to Decision No. 63, never invoked
arbitration, and until two years ago, never filed a terminal trackage rights application. Nor could
it have returned to the Board under the terms of Decision No. 63 because BNSF’s access was not
blocked and still isn’t today. BNSF was able to achieve the access that it sought through an
agreement with UP for switching and haulage, which is fully consistent with the language of the
BNSF Settlement Agreement. Only now, in the context of this proceeding, does BNSF assert
that it was always granted trackage rights and that use of a terminal trackage rights Application is

a mere formality to implement those rights.
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The BNSF Settlement Agreement and the historical context of the UP/SP merger show
that BNSF was never granted trackage rights on the Rosebluff Lead. For UP to do so without
KCS’s consent would have violated the long-standing private contracts. For the Board to do it,
also would have violated those agreements and long-standing Board precedent that it cannot
compel trackage rights on non-merging carriers, such as KCS. Furthermore, such a grant of
trackage rights would not have been consistent with the various filings and assertions made
during the UP/SP proceeding. Lake Charles was not a 2-to-1 point covered by the trackage
rights language, nor, did the BNSF Settlement Agreement, even as resubmitted in 2002 by BNSF
and UP, grant BNSF terminal trackage rights on the Rosebluft Lead.

II. BNSF HAS NOT MET ANY PUBLIC INTEREST STANDARD FOR A GRANT
OF TERMINAL TRACKAGE RIGHTS

Although Decision No. 63 required BNSF to meet certain pre-requisites before filing a
terminal trackage rights application (i.e. negotiations and arbitration), which pre-requisites were
not met, the Board nonetheless said in Decision No. 2 in this sub-docket that BNSF was entitled
to file a terminal trackage rights application because “any rail carrier may file a terminal trackage
rights application under 49 U.S.C. § 11102 without permission from the Board” at any time. See
FD 32760 (Sub-No. 46), Decision No. 2, n. 8. Having now filed an application under Section
11102(a), BNSF, like any other shipper or carrier seeking to invoke Section 11102(a), must meet
the public interest test applicable to other terminal trackage rights application. BNSF has not
met that test.

There are only three “public interest” standards that justify granting a terminal trackage
rights application: Midtec; a service failure so as to justify prescription of alternative service, or
“bridge the gap” rights filed within the context of merger. Since the Board created the bridge-the

gap standard in this proceeding in 1996, there have been no other legally articulated standards

-29.
29



PUBLIC VERSION

other than these three. The Board has developed these strict standards because terminal trackage

rights are intended to be the “remedy of last resort.” See Shenango Inc., et. al. v. Pitts., Chartiers

& Youghiogheny Ry. Co., 5 .C.C.2d 995,1002 (1989) (as an ameliorative condition, “[t]rackage

rights are a remedy of last resort for use when less intrusive remedies such as rate relief and
reciprocal switching are insufficient”). Terminal trackage rights are not to be granted if there are

less intrusive remedies. Western Fuels Service Corporation v. The Burlington Northern and

Santa Fe Railway Company, et al., STB Docket No. NOR 41987, et al. (STB served Jul. 28,

1997), slip op. at 7 (“[a]s we have stated on several occasions, the prescription of terminal
trackage rights is an extraordinary remedy, one to be afforded only when less intrusive remedies
such as rate relief, alternative through routes, or reciprocal switching are insufficient”) (citations
omitted).*® Even in the context of a merger, terminal trackage rights have only been granted “in
limited circumstances where the rights were designed to bridge a gap within broader trackage
rights imposed on applicants and deemed necessary to remedy or mitigate anticompetitive effects
in the transaction.” CN/IC, slip op. at 51-52 (citation omitted). Accordingly, BNSF has to meet
at least one of these three standards in order to meet the public interest standard. BNSF has
fallen far short of meeting any of these standards.

A. BNSF Has Not Met The Midtec Standard

BNSF does not argue that its requested trackage rights are appropriate under Midtec.
Instead, BNSF disavows the applicability of Midtec (BNSF Opening Statement at 24-25, n. 9)
and makes no attempt to fit within that standard. Yet, Midtec is in fact the applicable precedent

for this Application, as it would be for any other terminal trackage rights application filed by any

36 Of course as discussed further herein, the lesser intrusive remedy of BNSF access via haulage
and switching rights have proven more than sufficient for BNSF to fulfill the competitive role
that the Board envisioned it to fulfill.

-30-
30



PUBLIC VERSION

other party seeking compelled trackage rights outside of a service failure case and not filed
during the merger proceeding. Indeed, the Board has previously made it clear that in a non-
merger context, the Board’s well-articulated standards applicable to terminal trackage rights

applications must be followed. See Western Fuels Service Corporation v. The Burlington

Northern and Santa Fe Railway Company, et al., STB Docket No. NOR 41987, et al. (STB

served Jul. 28, 1997), slip op. at 7 (decided after UP/SP)(rejecting argument that the Board could
apply the public interest language of 49 U.S.C. 11102 without regard to the competitive access
regulations and Midtec in a non-merger proceeding).37

Under the Midtec standard, BNSF needs to show that UP’s and KCS’s actions were

anticompetitive so as to justify BNSF terminal trackage rights. Types of anticompetitive actions
include foreclosure; refusal to deal; price squeezes; or any other recognizable form of

monopolization or predation. See Vista Chemical Company v. The Atchison, Topeka and Santa

Fe Railway Company, 5 [.C.C. 2d 331, 336 (1989). BNSF has not met or even attempted to

meet this standard or to show that UP’s and KCS’s action are anticompetitive. Nor could BNSF
make such a showing. BNSF’s access is not foreclosed or blocked at all. BNSF already
accesses the CITGO facility today via a reciprocal switching arrangement to which KCS has
consented. There is no evidence by BNSF that its lack of trackage rights has prevented it from
competing. BNSF simply claims that it does not have to provide any evidence or argument

regarding its competitive situation because such evidence is not even relevant. It is not

37 As articulated in Decision No. 2 issued in this proceeding, BNSF was not required to follow
the steps outlined in Decision No. 63 before filing its Application. One of the rationales given
for that holding was that “any rail carrier may file a terminal trackage rights application under 49
U.S.C. § 11102 without permission from the Board” at any time. See FD 32760 (Sub-No. 46),
Decision No. 2, n. 8. If'this is the rationale for allowing BNSF’s application to proceed, then
BNSF should be required to abide by the Board’s well-articulated standard applicable to terminal
trackage rights applications filed outside of a merger or service inadequacy claim. That standard
is the Midtec standard.
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irrelevant, but if anything, as Drs. Reynolds and Neels show in their verified statement, BNSF is
a very effective competitor to both UP and KCS and there is no basis to claim that actions taken
by KCS and UP have blocked BNSF access or are engaging in anticompetitive practices.®

B. BNSF Has Not Met The “Bridge The Gap” Standard

Outside of Midtec and the 49 CFR §1146 standard (which involves service failures such

as extended embargoes and which all parties agree is inapplicable to this situation), there is only
one other public interest standard: the “fill the gap” or “bridge the gap” standard. It was this
standard that was applied when the Board granted a terminal trackage rights application for
overhead rights on three small segments of KCS track as part of Decision No. 44. While BNSF
did at least briefly address this standard in its Opening Statement, BNSF’s feeble attempt to
shoehorn the facts of this Application into that standard by claiming that the “basic fact patterns
are essentially identical,”” is simply not accurate.

The bridge the gap standard is not applicable to the Rosebluff Lead. One will search long
and hard to find any language in Decision Nos. 44 or 63 that indicates that the standard should
apply to a terminal trackage rights application filed years after a merger was consummated or
that it applies to anything other than the limited situation of connecting two segments of track
within the context of a merger proceeding where such a connection is necessary to implement a
merger condition.

Even if the “bridge the gap” standard applied to this stand-alone application, BNSF has
failed to meet the test for obtaining terminal trackage rights under the bridge the gap standard. In

the UP/SP merger, the Board had to decide on a terminal trackage rights application UP sought

38 Merely because KCS has refused to allow BNSF to use KCS property without an agreement
and without compensation is not anticompetitive behavior warranting the extreme remedy of
terminal trackage rights.

%% See BNSF Opening at 23-24.
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for itself and for rights it sought for BNSF over two small segments of KCS track in Shreveport
and one small segment of KCS track in Beaumont. This terminal trackage rights application was
filed concurrently with the merger application and the trackage rights were, according to UP and
BNSF, needed for BNSF to conduct its trackage rights operations over the segments between
Houston and Memphis and between Houston and New Orleans under the BNSF Settlement
Agreement. The small segments owned by KCS were short track segments connecting large
track segments owned by either UP or SP over which UP was granting BNSF extensive interstate
trackage rights. KCS was unwilling to grant BNSF access over these small segments without an
agreement and without adequate compensation. As such, UP and BNSF filed the terminal
trackage rights application as part of the merger application.

With respect to the public interest standard, KCS argued that Midtec applied. The Board
acknowledged that there was language from previous decisions supporting KCS’s view, but
specifically overruled such prior language and created a new standard applicable only to
mergers. The Board said that in the context of that particular merger and factual situation,
Midtec was not the applicable standard. Instead, the Board created a new standard — the “bridge
the gap” standard. Under this newly created standard, the Board found that the public interest
was met because BNSF’s use of the three small KCS segments was “essential to the merger
conditions permitting BNSF to provide a competitive alternative in the Houston-Memphis and

Houston-New Orleans corridors.” Decision No. 44, slip op. at 168. Without the use of these

three small segments, there would be “gaps” in BNSF’s ability to utilize its trackage rights,
which were a necessary condition to ameliorating the anticompetitive effects of the merger.
Thus, an exception to Midtec was created, but this exception was to be rarely applied and only in

limited circumstances. See CN/IC, slip op. at 51-52 (citation omitted)(decided two years
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later)(noting that the Board has required non-applicant carriers to grant terminal trackage rights
to another carrier only in limited circumstances where the rights were designed to bridge a gap
within broader trackage rights imposed on applicants or deemed necessary to remedy or mitigate
anticompetitive effects in the transaction).

By its own admission, BNSF's Application in this case is not for a small intermediate
segment in the middle of a much larger, generally overhead, extensive grant of interstate
trackage rights; rather, it seeks unlimited rights to pick up, deliver and directly serve CITGO and
multiple other shipper facilities on a densely used industrial lead at one location. Neither are the
rights “necessary” to mitigate an anticompetitive effect of the UP/SP merger for the Lake
Charles Area shippers. As is discussed in the next section, those anticompetitive effects were
long ago mitigated through the less intrusive remedy of switching and haulage. Here, BNSF
simply seeks to cut its costs and improve its profit margin at the expense of KCS, UP and the
shippers on the Rosebluff Lead.

Contrary to what BNSF feebly attempts to argue, the facts here are certainly not
“essentially identical” to the facts surrounding the terminal trackage rights granted in UP/SP, as
clarified in CN/IC. The distinctions between this case and UP/SP are not “immaterial” as BNSF
claims. BNSF Opening at 25, n. 9. Clearly, the trackage rights here are not needed to “bridge
the gap” or to mitigate anticompetitive actions taken by UP or KCS. As such, BNSF has failed
to meet any of the public interest standards applicable to a Section 11102 proceeding and its
Application should be denied.

III. TERMINAL TRACKAGE RIGHTS ARE NOT NEEDED TO ENSURE THAT
BNSF CAN COMPETE WITH UP AND KCS

Perhaps acknowledging that it can't meet any of the legally approved public interest

standards, BNSF argues that public interest requirement has already been met because,
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purportedly, the Board made a determination long ago in Decision No. 44 that BNSF trackage
rights to the Lake Charles Area met the public interest test of Section 11 102.° of course, this is
circular logic, and ignores that there is no language in Decision No. 44 holding that BNSF’s
access to Lake Charles should be via terminal trackage rights or that the Section 11102 “public
interest” test was met those many years ago. Indeed, how could there have been such language?
Unlike the bridge the gap terminal trackage rights application, BNSF did not even file such an
application for terminal trackage on the Rosebluff Lead. Indeed, the public interest element of
Section 11102 was not even discussed in the context of the Lake Charles Condition in either
Decision 44 or 63.

Having now filed an application, and as discussed above, BNSF needs to meet at least
one of the three tests applicable in a Section 11102 proceeding — none of which BNSF has met.
Instead of meeting these standards, BNSF simply claims that because UP and the Board granted
it “trackage rights” (which, as noted above, is not an accurate statement because BNSF was
granted “access” or the “right to handle” traffic for Lake Charles Area shippers -- which is not
the same as trackage rights), to implement that grant of trackage rights, the Board should ignore
all previous precedents applicable to imposing trackage rights on non-applicant carriers, ignore
all previous precedents applicable to terminal trackage rights applications, and simply make a de
jure finding that the Section 11102 public interest test has already been met and grant the
Application. Such an argument has no basis in law or fact and should be outright rejected.

BNSF attempts to justify its unsupported application of the public interest standard by

arguing that the “public interest” requires BNSF to have terminal trackage rights as a necessary

4 See BNSF Reply to 1st Motion at 5. The Board has “already ... conclusively determined (in
Decision No. 44), and then reconfirmed (in Decision No. 63) that terminal trackage rights were a
vital and necessary component in resolving the loss of competitive options to Lake Charles area
shippers as a result of an inadequately-conditioned UP/SP merger.”
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component to fulfilling the Lake Charles Condition so as to preserve the pre-merger competitive
options of the Lake Charles Area shippers. Indeed, BNSF goes so far as to claim that the failure
to give them terminal trackage rights would “defeat the Board’s prior efforts to preserve the pre-
merger competition that existed between UP and SP,” BNSF Opening at 13, and that “direct
BNSF service is a vital and necessary component in resolving the loss of competitive options to
Lake Charles area shippers.” Id. at 15. BNSF further claims that its Application must be granted
“[flor CITGO to have the competitive option that the Board deemed critical.” Id. at

Yet, BNSF presents no evidence to show that its current access has not “resolved the loss
of competitive options™ or that it is unable to “play the competition-preserving role that the
Board designated for it” under its current access. Indeed, as shown by Drs. Reynolds and Neels,
BNSF does compete with both UP and KCS, and quite effectively. BNSF’s existing access,
which is through switching and haulage rights,*' has allowed BNSF to more than fully replicate
the competition that would have otherwise been lost when SP merged into UP. As such, even if
the Board were to create a new public interest standard based upon whether or not BNSF has
replicated the competition that would have otherwise been lost when SP merged into UP, BNSF
fails to meet such a standard because there is no need to impose terminal trackage rights to
preserve shippers’ pre-merger competitive options.

A. Drs. Reynolds’ and Neels’ Analysis Establishes That BNSF Is Already An
Effective Competitor Without Terminal Trackage Rights

KCS is not required to disprove BNSF’s claims that terminal trackage rights are “critical”

and “required” for BNSF to be an effective competitor, as BNSF claims. Nevertheless, KCS will

“! Even though KCS’s consent was not obtained when UP and BNSF entered into their switching
and haulage arrangement, KCS has not challenged this arrangement as a breach of the various
Jjoint facility agreements. It should be noted that with one exception, KCS also serves the
CITGO facility via UP switching services. As such, BNSF’s Application actually seeks more
access to CITGO than KCS itself has.
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do so. KCS retained Dr. Robert Reynolds and Dr. Kevin Neels of the Brattle Group to examine
BNSF’s assertions that terminal trackage rights are necessary for BNSF to be an effective
competitor. In preparing their attached verified statement, Drs. Reynolds and Neels used access
granted by the Board to the STB’s confidential waybill sample for the years 1996-2013 for
originations and terminations in the Lake Charles Area. ¥ They combined that information with
UP’s, BNSF’s and KCS’s 100% traffic tapes for Lake Charles Area terminations and
originations for the years 2012 and 2013* to analyze market shares, traffic patterns, and the
competitive roles played by UP, KCS and BNSF in the Lake Charles Area. This analysis was
further supplemented by a limited amount of documents produced by UP, CITGO, and BNSF
during the discovery process. As explained in the verified statement, Drs. Reynolds and Neels
concluded that BNSF is already an effective competitor for CITGO’s traffic; that BNSF has
provided competitive railroad service to CITGO and other Lake Charles Area shippers for years;
and has more than fulfilled the role of a competitive substitute for an independent SP as
envisioned by the Board when it adopted (and expanded upon) UP’s and BNSF’s agreement to
grant BNSF access to Lake Charles Area shippers in the first place.
1. The Data Clearly Shows That BNSF Has Been Able to Achieve a Substantial
Presence in Lake Charles Area Demonstrating That BNSF Is an Effective
Competitor Via Reciprocal Switch Service

Drs. Reynolds and Neels analyzed BNSF’s effectiveness as a competitor by evaluating

two essential indicators: current market shares and price. As demonstrated in Tables 1 and 2 to

*2 The waybill sample is a stratified random sample of carload waybills for all U.S. rail traffic
submitted by all rail carriers terminating 4,500 or more revenue carloads annually. In this
proceeding, the STB provided Drs. Reynolds and Neels access to all of the waybill records
corresponding to shipments either originating or terminating in the Lake Charles BEA Economic
Area over the period from 1996 through 2013. See Reynolds/Neels VS at 3.

3 Unlike the waybill sample, the data provided by the railroads represents a census of all traffic
into or out of the area, while the data contains information on the tonnage shipped, it does not
contain information on revenues or prices. See Id.
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the Reynolds/Neels VS, BNSF’s market shares demonstrate that BNSF has been, and is, an
effective competitor to UP and KCS. Indeed, as shown in Table 1, in 2012 and 2013, BNSF

handled || of inbound tonnage, with UP handling approximately [[JJJJ ]l and

KCS handling the remaining traffic.** The fact that BNSF in two recent years handled [-
_l demonstrates that BNSF maintains a
strong competitive presence in the Lake Charles area. Table 2 to the Reynolds/Neels VS
breakdowns the outbound shares of rail traffic out of the Lake Charles Area by each carrier in
2012 and 2013.% BNSF [ G
percent in both years, while UP handled slightly less than |.] of outbound traffic, and KCS
handled the remainder. Tables 1 and 2, collectively, show that BNSF, which did not serve the
Lake Charles area prior to implementation of the Lake Charles Condition, has grown from a zero
share to ([l 1 of inbound traffic, and a not an (I sh-re of outbound traffic.
The data clearly shows that BNSF has flourished in a post-merger environment.

Table 3 to the Reynolds/Neels VS offers a comparison of Lake Charles Are market shares
from 1996 to 2013 (the year of the most recent traffic data supplied by all three carriers).*®
While Table 3 shows that inbound and outbound Lake Charles area traffic percentages have
fluctuated because of changes in shipper populations, railroad markets, and product markets,
such variation is not surprising when you consider business operations spanning 17 years. Most

importantly, Table 3, analogous to Tables 1 and 2, demonstrates that BNSF _

I :c 4, which summarizes

4 Id at 4.
@ Id at 5.
% 1d. at 6.
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analysis of Inbound Tonnage to Lake Charles Area, by Commodity, based on Traffic Tapes,

2012-13, also discredits BNSF’s claims that it has struggled to establish itself as a competitor in

the Lake Charles Area. Contrary to BNSF’s claims, Table 4 shows that with regard to ||l

I . ot 8.

Interestingly, BNSF’s Application for terminal trackage rights was initiated because
BNSF claimed it needed trackage rights “to directly serve CITGO [a crude oil shipper] and other

customers in the West Lake Charles area.”*’ However, during the two-year span from 2012-

2013, BNSF transported [ of the |
| (. ot (0. As shown by Table 5 to the Reynolds/Neels VS,

BNSF’s lack of terminal trackage rights does not appear to have hampered BNSF’s ability to
meet its CITGO commitments or to “fulfill important aspects of the competition-preserving role
that the Board established for BNSF under the merger conditions relating to Lake Charles area
shippers.”*®

Table 6 to the Reynolds/Neels VS describes tonnage shares by year for inbound traffic
into Lake Charles. While traffic shares have fluctuated on a year to year basis, it is clear that
over the entire period the share of inbound traffic handled by BNSF has trended upward. In
2013 (the last year for which BNSF supplied its traffic tapes), BNSF handled I-] of the
inbound traffic, in comparison to the [[Jfi it handled in 1997. Id. at 11.

In short, both the traffic tapes and the waybill data suggest that BNSF has a significant

competitive presence on routes into and out of the Lake Charles area and that this is not a new

phenomenon, but rather, the culmination of sustained series of increases in market share.

“" BNSF Application at 2-3.
® See Reynolds/Neels VS at 3.
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Clearly, the data shows that BNSF is already an effective competitor so that terminal trackage
rights are not necessary to preserve any loss of competitive options that Lake Charles Area
shippers may have incurred absent the Lake Charles Condition. Indeed, it is clear that not only
did Lake Charles Area shippers have competition preserved, but this is one of the few markets
where the UP/SP merger actually resulted in enhanced competition far beyond the competitive
options that the shippers had prior to the merger. There is simply no need to grant BNSF
additional rights for BNSF to provide the competition that the Lake Charles Condition was
intended to preserve.
Za The Rate Changes Since the UP/SP Merger Indicate That BNSF Has Been
Effective in Replacing Lake Charles Competition Lost as a Result of The
UP/SP Merger
While market shares are perhaps the most important indicator of BNSF’s competitive
presence, Dr. Reynolds and Dr. Neels also evaluated the trend in rates in order to determine
whether BNSF’s rivalry has resulted in successfully maintaining competition as the Board
intended by granting BNSF the right to handle traffic of Lake Charles Area shippers. If
competition had been reduced, Lake Charles Area rates would have been expected to increase
more than rail rates increased generally. [n making this analysis, one would generally expect rail
rates to rise during the period from 1997-2013, if only to keep up with general inflation and other
cost and capacity pressures on the railroad industry. However, in determining whether BNSF’s
presence has resulted in maintaining competitive rates, what is important to focus upon is not on
whether rates have increased or decreased, but rather, whether the rates increased or decreased
relative to railroad rates in general. Reynolds/Neels VS at 14.

With respect to outbound rates, Drs. Reynolds and Neels determined that over the period

from 1997 through 2013 rates on outbound routes I_
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I (0. By this measure, it does not appear that there has been

any systematic upward trend in rates in the Lake Charles Area over the post-merger period so
that one could argue that Lake Charles Area shippers are not receiving the benefits of rate
competition between UP, KCS, and BNSF. Indeed, relative to industrywide price trends, rates
on Lake Charles outbound routes have decreased slightly more often than they have increased.

Likewise, rates on inbound traffic show a similar trend. Over the period from 1997

through 2013, rates on inbound routes ||
B (O Relative to industrywide price trends, rates on Lake Charles
inbound routes have |

e |

Based on Drs. Reynolds’ and Neels’ analysis, there is simply no indication in this
alternative analysis of a broad and systematic upward trend in rates over the post-merger period
so as to indicate that BNSF was not providing an effective competitive constraint. Indeed,
overall, Drs. Reynolds and Neels conclude that relative to the general level of railroad rates, the
rates paid by Lake Charles Area shippers have actually declined more often than they have
increased. Id. at 15.

Since the approval of the UP/SP merger, BNSF has used the access it was granted to
handle the traffic of Lake Charles Area shippers to establish itself as a significant competitor on
routes into and out of the Lake Charles Area. In fact, BNSF handles a significant share of the
overall Lake Charles Area rail traffic and of traffic on many important routes. According to Drs.
Reynolds and Neels, from either a market share or rate perspective, there is nothing in the

evidence to suggest any inability on the part of BNSF to fulfill successfully the competitive role
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that was envisioned by the STB when it imposed the Lake Charles Condition, and there is
certainly no justification for granting terminal trackage rights to further enhance BNSF’s

competitive role.

B. Documents Produced In Discovery Establish That BNSF Is Already An Effective
Competitor Without The Need For Terminal Trackage Rights

The conclusions of Drs. Reynolds and Neels are not merely empirical in nature, but are
also buttressed by the documents that KCS was able to obtain through discovery. These
documents corroborate Drs. Reynolds’ and Neels’ findings and demonstrate clearly that BNSF’s
switching and haulage access to the Lake Charles Area, and more specifically to customers along
the Rosebluff Lead, has allowed BNSF to more than fill the competitive role of substituting for
SP’s service, especially in regards to CITGO. Indeed, prior to the merger, CITGO received
service from only two carriers: SP and KCS. Yet, as a result of the Lake Charles Condition,
CITGO’s competitive options were actually increased and UP, BNSF, and KCS have all

provided service to CITGO at one point or another. For example, in April 2014, Kathleen Seleny

of BNSF indicated that |1

-] vie for CITGO’s business.” As Drs. Reynolds and Neels showed, BNSF is actually the
O TR BN L T o

Not only does BNSF have the [-] market share of crude oil deliveries to CITGO,
but it has used this market power to actually frustrate and potentially eliminate the competition

provided by KCS for similar crude oil deliveries to CITGO. Documents produced by BNSF

indicated that BNSF was concerned that |
I * BNSF did not want the competition

4 See BNSF-C-0000096.
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so it planned to strategically use |
B (hc same document indicated that aside from [l

I * BNSF also used its market

power in a cynical move to attempt to establish the feasibility of moving unit trains to -

I 5srs documents indicate thet [

B 1hus, not only can BNSF compete against KCS, but in at least the case of crude oil
originating in [-], it was able to use its market power to manipulate the market to favor
BNSF or KCS depending upon the desires of BNSF.

CITGO is by no means the only Lake Charles Area shipper to benefit from the strong
competition provided by BNSF. In March 2014, BNSF and UP were involved in negotiations
with [ | s ¢ the current haulage-to-reciprocal
switch arrangement.> Notwithstanding that BNSF could only serve [-] via its haulage and

reciprocal switching rights, BNSF competed and won the contract. Further, BNSF anticipated

(I dcspitc only serving the customer via reciprocal switch.
According to documents produced by BNSF, the ||

0 See BNSF-HC-000649. Clearly, if anything, it was BNSF who was undertaking an
anticompetitive action, not KCS.

51 Id.
52 See BNSF-HC-000667.

53 See BNSF-HC-000146 RESP 01.
4 1d.
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_|55 Even more compelling, BNSF was able to secure [|||| |
—I. despite being at what BNSF perceived as an economic disadvantage
to KCS.>® Perhaps BNSF says it best, (e L. T e ||
I ' - dditionally, in 2012, BNSF
projected it had a ||
B Collectively, [ GG i onstrate that BNSF is actively
competing for Lake Charles Area traffic over the Rosebluff Industrial Lead. As of February
2015, according to BNSF’s own estimates, BNSF has an estimated |||
ETe——

Not only is BNSF effectively competing against UP and KCS, but BNSF’s market share

is more than likely to grow now that it has completed its Lacassine Yard. One need look no

further than BNSF’s presentation entitled _
I, - (1 2012, BNSF’s Rollin Bredenberg
I ' Vhile, the slides indicate that BNSF believed that
e | e S e = e 5 e g |

55 See BNSF-HC-000308.
56 See BNSF-HC-000702.
37 See BNSF-HC-000787.
5% See BNSF-HC-000703.
%% See BNSF-HC-000696.
60 See BNSF-HC-001597 through BNSF-HC-001613.
6! See BNSF-HC-001600.
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62
R S —— it M I

Other internal BNSF documents also corroborate this point. One document shows that

BNSF tself believed thet (N
I ' A ional documents indicated
| e |

B None of the customers cited BNSF’s inability to directly serve them via trackage
rights as the reason for not considering BNSF service.

As a result of these concerns, in 2012, BNSF’s Strategic Studies team determined that

66
I

62 See BNSF-HC-001604.
63 See BNSF-HC-000400
64 See BNSF-HC-000410
55 See BNSF-HC-001607.
% See BNSF-HC-001609.
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BNSF’s conclusions and analysis appear to be correct because as seen in BNSF’s own

I | " rcscntation, it was the building of the ||
[ | [d. n fuct, s of

February 2015, BNSF retained the [[JJffi business and added an additional [[jjjjjji revenue

units. BNSF is also optimistic that it because of its new infrastructure investments, it will take

| e
| [d.

Thus, the discovery documents produced by BNSF clearly show that BNSF has been, and
can continue to be, an effective competitor for Lakes Charles Area traffic without the terminal
trackage rights access it is requesting in this proceeding. While BNSF continues to insist that its
ability to serve CITGO or other shippers has been impaired due to its inability to provide
terminal trackage rights and that it needs terminal trackage rights to fulfill the competitive role
envisioned by the Lake Charles Condition, the documents it produced tell a different story.
These documents show that BNSF is a very effective competitor and that to the extent there were
any problems serving CITGO or other shippers, such problems were largely due to BNSF own
refusal to invest in adequate infrastructure and not its inability to operate under terminal trackage
rights. Of course that failure has largely been eliminated by the building of its Lacassine yard.
The building of that yard will make BNSF even more competitive, further mitigating any claim
that BNSF needs terminal trackage rights to compete with KCS and UP.

C. Any Service Or Other Problems Experienced By CITGO Were Not Due To The
Inability Of BNSF To Operate Under Terminal Trackage Rights

With regard to CITGO in particular, CITGO offers support for BNSF’s Application by

claiming that BNSF’s terminal trackage rights would “better serve the existing and future needs

87 See BNSF-HC-001612.
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of the CITGO refinery.” CITGO Petition To Intervene at 3. It is important to note, however, that
CITGO did not say BNSF was unable to compete for its business, nor could it make that
statement since BNSF moves a [ il amount of CITGO inbound crude oil. CITGO also
provides no evidence to back up its claim that BNSF terminal trackage rights would “better
service” its needs.

At most, CITGO and BNSF make a half-hearted attempt to claim that BNSF is not
providing adequate service, when CITGO claims that “its service needs were not being satisfied
by UP,” CITGO 9/4/14 Letter, and BNSF claims that BNSF service via reciprocal switch by UP
had become increasingly unsatisfactory for CITGO so that direct physical service by BNSF was
now required. BNSF Opening at 9. Those statements do not prove that BNSF terminal trackage
rights access would resolve CITGO’s concerns. Indeed, when one examines the record and the

documents produced in discovery, it is clear that the alleged service deficiencies (_

I |- Given the inherent limitations in

CITGO’s infrastructure, neither CITGO nor BNSF has shown that BNSF terminal trackage
rights service would “better serve” the needs of CITGO.

Indeed, whatever past service problems there have been during 2012 through 2014, such
problems were not UP’s or KCS's fault, but were self-inflicted by CITGO. At the time BNSF’s
request for terminal trackage rights to CITGO was filed, UP reported the CITGO facility’s
current track structure could only accommodate [.] railcars per day and [-] cars a month.

Such limited facilities would obviously not be adequate to service [l car unit trains of

% See BNSF-HC-000066, BNSF-HC-000068; BNSF-HC-000103 through BNSF-HC-000110;
BNSF-HC-000120; BNSF-HC-000120 through BNSF-HC-000136; and BNSF-HC-000215,
BNSF-HC-000262.
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crude oil and BNSF knew it. A |
I e, despite CITGOs |
_| CITGO’s unloading capacity remained at [JJfI, though BNSF again
indicated that CITGO expected to | |

September of [l came and went with CITGO’s unloading capacity remaining at [[Jfj, but
there were indications that capacity could be increased to [ if all went well in the (||| G
3

From the time BNSF first notified UP that it desired to operate trains direct to CITGO,
until sometime in [JJjl, the CITGO facility was unable to |—
I s o (1
-]72 Interestingly, that e-mail confirms not only that |_
I c. The same e-mail indicates that i f | NN
I | 1. These documents clearly
establish that because ||
Y | - that any

% See BNSF-HC-000022.
70 See BNSF-HC-000098.
7! See BNSF-HC-0000101.
2 See BNSF-C-0000096.
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congestion and service problems were not the fault of UP switching, but were a consequence of

crrGo [

Despite ([ NG
I - [n fact at one point, CITGO’s
operations were so | R
R T e e TN i
Again, this shows that contrary to what BNSF may like the Board to believe, CITGO’s service
issues in ||
[ |

Other documents also show that it was |_| —not BNSF’s

lack of terminal trackage rights - that significantly contributed to CITGO’s service issues. As

noted by BNSF, for years, CITGO has had a tendency [ ||| [ GTGTcNTGGE

3 See BNSF-HC-000098, and BNSF-HC-000105.
™ See BNSF-HC-000105.

> See BNSF-HC-000068; BNSF-HC-000103 through BNSF-HC-000110; BNSF-HC-000120;
BNSF-HC-000120 through BNSF-HC-000136; and BNSF-HC-000215.
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76
[ T s s |

_] 7 He went on to say that the presence
o | B O S —
N | 1. In April 2013,

e e e L
N These

statements directly confirm that in addition to the lack of adequate unloading capacity at the
CITGO facility, CITGO’s car ordering practices play a significant part in its rail transportation
woes.

In summary, the documents produced in discovery clearly demonstrate that ||| [ |Gz

_] Contrary to BNSF’s claims, BNSF’s inability to take cars directly to
CITGO’s facility via terminal trackage rights is not the underlying problem affecting CITGO’s

operations. The various documents produced by both BNSF and CITGO do not say that a lack

76 See BNSF-HC-000066.
7 See BNSF-HC-000262.

™ Under Section 11102, it is BNSF’s burden to show that its operations do not interfere with
KCS’s operations, not the other way around.

7 See BNSF-HC-000082 and BNSF-HC-000086 RESP 06.

-50 -

50



PUBLIC VERSION

of competition between UP, BNSF, and KCS was the reason for CITGO’s service problems. As
such, the notion that BNSF operating its own trains to the CITGO facility is necessary to serve
CITGO and is required for CITGO to have an effective competitive option is simply not borne
out by the documents. In fact, as discussed below, BNSF physical access to CITGO will only
complicate matters further and will actually cause more operational problems for UP and KCS,
not less.

In the end, BNSF has not met the strict public interest standard of 49 U.S.C. 11102(a).
BNSF has not met the Midtec standard, although that is the appropriate standard. BNSF has also
not established that its request fits within the narrow “bridge the gap” exception to Midtec which
has been applied in merger proceedings to connect long segments of overhead trackage rights.
BNSF has not met the service inadequacy test either. Even if one applies BNSF’s vague and
legally unprecedented general public interest standard, i.e. that BNSF direct physical access is
required for it to fulfill the competitive role that the Board envisioned it to fulfill, BNSF fails that
standard as well because BNSF has served shippers in the Westlake/West Lake Charles area for
nearly nineteen years, and as Drs. Reynolds and Neels show, has done so very effectively.

The evidence of competition in this case shows that BNSF does not require terminal
trackage rights to compete and that BNSF direct physical access to Lake Charles Area shippers is
not “critical” to BNSF’s ability to serve the shippers. Rather, this is simply a case of BNSF and
CITGO attempting to obtain more access than the Board required and to do so at the expense of
KCS, UP, and the many customers they serve on the Rosebluff Lead. The trackage rights BNSF

seeks are not in the public interest.
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IV.  BNSF’S PROPOSED OPERATIONS OVER THE ROSEBLUFF INDUSTRIAL
LEAD ARE NOT PRACTICABLE AND WOULD IMPAIR KCS’S ABILITY TO
SERVE ITS EXISTING SHIPPERS
Under Section 11102, not only must BNSF’s request for terminal trackage rights be in the

public interest as those words have been defined through regulation and case law, but BNSF

must also show that its proposed operation is “practicable...without substantially impairing the
ability of the rail carrier owning the facilities or entitled to use the facilities to handle its own
business.” 49 U.S.C. §11102(a). As with the public interest element, BNSF, as the party
requesting relief from the Board under Section 11102(a), has the burden of proving that its
proposed operations meet this test.

Under Section 11102(a), BNSF must show that its proposed operation is (a)
“practicable,” and (b) will not “substantially impair the ability of [KCS and UP] to handle
[their] own business.” Here, BNSF has failed in at least the following respects to meet the
statute’s requirements to show that its proposed operation is practicable and won’t substantially

interfere with KCS’s existing service:

(a) BNSF’s proposal is based on incorrect factual assumptions;

(b) the proposed operation is described too vaguely to show that it is practicable or will
not interfere;

(c) the description of the proposed service is manifestly incomplete, particularly by
offering no shipping volumes and offering no description of how BNSF would propose to
serve the many shippers other than CITGO on the Rosebluff Lead to which it seeks
access; and

(d) the operation described is incompatible with current operations on the Rosebluff
Lead.

A. BNSF's Proposal Requiring Operating Windows and Open Tracks Would
Substantially Interfere with KCS’s Service to Shippers

BNSF believes that UP and KCS can create an unknown number of ‘windows’ through

Rosebluff Yard and along several miles of the Rosebluff Lead so that BNSF can travel without
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interruption the nearly 25 miles from Lacassine Yard to CITGO in 30 to 45 minutes. Aside
from its unobtainable speed, this plan would either force KCS to leave a track open during
KCS’s operations in Rosebluff Yard, or to clear out of Rosebluff Yard early. Either would
substantially harm KCS’s service to shippers. %
1. There Is No "Operating Window" Available To BNSF

As an initial matter, BNSF starts from the incorrect factual premise that the 5 a.m. to 7
a.m. time period is wholly within the period allocated to UP to operate in Rosebluff Yard, and
as such, BNSF service would not interfere with KCS.®' This premise is wrong. "KCS’s
planned operating period [in Rosebluff Yard] is from 1800 hours to 0600 hours (that is,
overnight, 6 p.m. to 6 a.m.)." Scott VS at 5. In fact, the 5:00 a.m. to 7:00 a.m. “window” that
BNSF imagines seldom exists. KCS’s operation often extends beyond 6:00 a.m.,
predominantly due to delays beginning in its 12-hour operating period or due to unforeseen
circumstances causing delays. Id. at 9-10. Mr. Scott's statement shows that in the 62 days
studied by KCS, the start of KCS’s 12-hour operating period in Rosebluff Yard was delayed
more than an hour on 40 of those days. Most of those delays were more than 2 hours, and one
as much as 6 hours. Id. at 7-8. When KCS is delayed in starting its operations in Rosebluff
Yard, it usually is delayed in completing them also. Consequently, Mr. Bartoskewitz says that

in the periods studied, "about 60-65% of the time, the "window" BNSF imagines for entering

the Rosebluff Lead does not even exist." Bartoskewitz VS at 6.

% The plan would also, KCS believes, force UP to spend much time and effort rearranging its
operations in Zone 2, south of Rosebluff. KCS anticipates that UP’s filing will explain these
obstacles.

8! Bredenberg VS at 7, referring to a proposal from UP to allow BNSF to operate "between Sam
and 7am" as "a two-hour window...during UP's 12-hour operating period."
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Because the two-hour "window" BNSF seeks normally does not exist, it would have to be
manufactured by cutting short KCS’s service to existing shippers that are served from Rosebluff
Yard. Accordingly, BNSF's claim that "BNSF's direct train service . . . [would occur] during
UP's 12-hour operating period” (See BNSF Opening at 7) is wrong. In fact, BNSF’s plan would
force KCS to cut short its service to shippers adjacent to Rosebluff Yard two-thirds of the time.
Cutting at least one, but ordinarily several hours from KCS’s 12-hour operating period in
Rosebluff Yard will have substantial adverse impact on KCS’s service. Verified Statement of
Steve Sullivan and John Ireland of R.L. Banks & Associates ("Sullivan/Ireland VS") at 16.

2. There Is No Available Track Space To Accommodate BNSF Trains While
KCS Is Operating

Unless KCS terminated its switching in Rosebluff Yard early, harming shippers, KCS
would have to try to keep a track open for BNSF. Doing so would harm KCS’s flexibility and
efficiency in serving shippers and its ability to finish its operation in Rosebluff Yard. Rosebluff
Yard is a tightly constrained operating environment. Holding tracks open for BNSF to pass
through would substantially interfere with KCS’s ability to do the work it needs to do in
Rosebluff Yard.

As described by Mr. Jimmy Scott, KCS’s Senior Trainmaster with responsibility for the
Lake Charles Area, KCS crews use all of the tracks in Rosebluff Yard for their operations.
Rosebluff Yard consists of six tracks, each about a mile long. The yard is bordered by Interstate
10 on one side and Pete Manena Road on the other, with four highway ramps passing over the
western portion of the yard and connecting track. There also are two small storage tracks a

short distance west of the yard.®? Exhibit 4 to Mr. Scott's statement is a schematic

82 KCS personnel commonly refer to the portion of Rosebluff Yard nearest the 50/50 Line as the
cast end and the portion connecting to Zone 2 as the west end. Rosebluff Yard runs generally
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representation of Rosebluff Yard and adjacent trackage, taken from KCS’s Spot Location and
Inventory Control ("SLIC") Book.

UP and KCS allocate which tracks in Rosebluff Yard each can use to hold cars, but when
the carriers perform switching in the yard, they often use all of the tracks in the yard. KCS uses
the tracks in Rosebluft Yard for many purposes, including -

e to bring cars being interchanged to UP from customers in Zone 1 or for delivery to
customers in Zone 2;

e for UP to deliver cars to KCS to be switched to customers in Zone 1 or from customers in
Zone 2;

* to hold cars until needed by customers;

e to switch cars between various tracks while collecting them from or distributing them to
customers adjacent to Rosebluff Yard; and

e for gathering cars to be moved to Mossville Yard or to UP's Lake Charles Yard for
movement out of the area or to storage.

For example, KCS’s crew job RLC210 is the earlier of the two KCS jobs that works
Rosebluff Yard. Scott VS at 6-7. It is scheduled to enter Rosebluff Yard at 1800 hours (6:00
p.m.), though more often than not it is delayed more than an hour (sometimes several hours)
waiting for UP to give clearance that its last job has vacated Rosebluff Yard. Id. at 7. RLC210
waits in KCS’s Mossville Yard, between 2 and 3 rail miles from Rosebluff Yard, for UP to
vacate Track 4 so that KCS can pull into the yard. Id. at 6.

KCS Job RLC210 will use all tracks in the yard during its operation. Id. at 6. After the
last UP job working the west end of Rosebluff Yard has made sure that Track 4 is clear and has
departed the yard, RLC210 will pull into Track 4. Id. at 6. It will then switch the cars in Tracks

1, 2 and 3 (cars that are either (a) received in interchange from UP, held for customers, or

northeast to southwest. See Scott VS, Exhibit D. A 1981 KCS-SP agreement divided the KCS-
SP joint facilities into two zones, each to be switched by one of the 2 carriers. That agreement
designates Rosebluff Yard as the predominant interchange for traffic moving to and from
shippers Zones 1 and 2.
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moving to or from the customer facilities adjacent to Track 1), and set out cars for interchange
to UP to Track 5 or 6. These operations utilize all tracks in the yard at various times. Id. at 6.
This job will also work Certainteed, which breaks off of Track 1, and BW Services, which
breaks off #3 Storage Track at the southwest end of the yard. RLC210 also sets PPG Cars and
Axiall Cars in Track 1 for the RLC304 job to switch upon completion of RLC210’s tour of
duty. Id.

KCS’s other crew job, RLC304, comes on duty at 2359 hours, and is transported by cab
to Rosebluff Yard. Id. There, it uses the same locomotives which RLC210 used to complete its
work. Id. RLC304 switches additional customer facilities served off of Track 1. Specifically,
RLC304 will pull Axiall A plant cars and shove them into Track 4. It will then get cars out of
Track 1 and work Axiall A Plant, Axiall B Plant, Tetra and the PPG C Plant. Id. Once
complete, RLC304 will take cars remaining in Track 1 to Track 4 to assemble its train going
back to Mossville Yard. In so doing, it will leave Tracks 1 and 4 clear to receive inbound jobs
from UP out of Zone 2 and UP's Lake Charles Yard. Id. at 6-7. As shown by the
Sullivan/Ireland VS, the first UP train to arrive in Rosebluff Yard after RLC304 departs occupies
Track 4, while the UP train bringing cars for interchange to KCS occupies Track 1 when it
arrives from UP's Lake Charles Yard. Id. at 7.

Having to create two-hour windows or to empty tracks for BNSF would substantially
interfere with these operations and would destroy the essential flexibility and coordination that
KCS and UP have developed in operating Rosebluff Yard. Mr. Scott and Mr. Bartoskewitz both
show that a majority of the time, the transfer of operations from UP to KCS and vice-versa does
not occur at the planned time. Instead, the carriers work with each other and eventually get back

on schedule, at least for a short while. Having to accommodate an unknown number of fixed
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windows for BNSF would destroy this needed flexibility, and force KCS and UP to cut short
their service to shippers to make way for BNSF.

B. BNSF Is Purposely Vague About Volumes and Frequency of Window Demands.
In An Attempt to Hide the Level of Interference Its Proposal Would Cause

BNSF is purposely vague in describing its proposed operation, hoping to hide the damage
the operation would cause. BNSF’s statement that its proposed operation “will closely
resemble” a six-sentence e-mail that BNSF labels the "BNSF Citgo Crude Operating Plan"
provides virtually no information about how BNSF would operate. See BNSF Opening,
Bredenberg VS, Exhibit F. What "closely resemble" means is anyone's guess, since it is
BNSF's position that “Any operational accommodation ... should not be construed as
‘interference’.”®® At the very least, “closely resemble” means the operation would deviate in
unspecified ways from the description in the UP e-mail which BNSF labels as its operating
plan.%*

BNSF also hides the impact of its proposed operation by omitting any mention of existing
or proposed shipping volumes. BNSF proposes to require KCS and UP to manufacture two-
hour clear windows for BNSF to operate, but how often? BNSF says nothing about how many
trains it proposes to operate to and from CITGO. Maybe BNSF plans to operate "every other
day to spot and pull" as stated in the e-mail BNSF calls an operating plan. Or maybe BNSF
plans something that would "closely resemble"” every other day. If so, that would require KCS

to stop serving its shippers early at least 10-15% of the time, as 60-65% of the time KCS’s

%3 BNSF Reply to 2™ Motion at 7.

8 In fact, had BNSF persisted in attempting to execute the

lan in that e-mail b

| See KCS-C-0292.
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Rosebluff operations do not end by the time the window BNSF wants would have to begin.
Bartoskewitz VS at 6.

BNSF also fails to mention that under the terms of the BNSF Settlement Agreement, it
cannot limit its operation to unit trains. If Section 5(c) of the Restated and Amended BNSF
Settlement Agreement applied, as Mr. Weicher claims,* BNSF operations would not be limited
to unit trains. Rather, BNSF would have to take all traffic it received for CITGO, in whatever
volumes, to CITGO. Section 5(c) of the BNSF Settlement Agreement provides that access to 2-
to-1 facilities "shall be direct or through reciprocal switch," not both. Under the agreement that
BNSF claims to be enforcing, UP would no longer provide reciprocal switching for any CITGO
traffic if BNSF were able to exercise direct trackage rights. Thus, not only would BNSF need
windows to haul unit trains to CITGO, it also would need windows to haul 5-car "CITGO
Direct Trains" or 2-car "CITGO Direct Trains,” whatever volumes BNSF might be obligated by

its common carrier obligation and CITGO’s ordering practices to handle. Based upon KCS’s

experience, CITGO historically has been « ||

I The same holds for any other customers on the Rosebluff Lead that BNSF would seek

to serve.

85 As noted previously, Mr. Weicher's claims about the BNSF Settlement Agreement contradict
the plain language of that agreement. The BNSF Settlement Agreement does not apply to the
Rosebluff Lead because CITGO is not covered by the direct language of Section 5(c) and
Rosebluftf Lead is not listed in Exhibit A to the BNSF Settlement Agreement.
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C. BNSEF’s Plans To Serve Other Shippers Would Also Create Substantial
Interference With KCS’s Operations

Although BNSF makes almost no mention of the subject, BNSF’s Application also
appears to ask for authority to serve many other shippers in addition to CITGO. For example,
BNSF claims that it proposes "to provide direct service to the CITGO facility and to other

customers in the terminal area" (emphasis supplied). BNSF Opening at 7. Thus, if BNSF were

granted access to other shippers as well, which it should not be, the operational
interference that would result from BNSF's proposed service to CITGO would also be
multiplied several fold as BNSF would be required to take every car that it receives for
every shipper on the Rosebluff Lead to that shipper directly, requiring KCS and UP to create
a two hour window for each such shipment.

Documents produced in discovery clearly establish that BNSF desires to [-

% As BNSF directs its Application at serving CITGO and presents no operational or public
interest analysis directed at serving other shippers, BNSF has failed to establish a prima facie
case for serving other shippers. The Board should summarily deny BNSF’s request to serve any
shippers other than CITGO.

Further, if the Application is not denied in its entirety, as it should be, the only rights the Board
could grant would be limited to CITGO common carrier traffic only, and only under the same
conditions that KCS can deliver unit trains to CITGO. This is the position BNSF itself took in
the Ex Parte No. 711 proceeding where it said “no proposal can be considered that would apply
to traffic that the STB does not have jurisdiction over, including exempt and contract traffic.” Ex
Parte No. 711, BNSF Opening Comments at 6. BNSF's reply comments in that proceeding
reemphasized this, stating the “Board must acknowledge in reviewing the evidence submitted in
this proceeding that it would not be lawful to extend mandated switching [which is the same
statutory provision applicable to BNSF’s Application here] to traffic that is not subject to the
Board’s jurisdiction.” Ex Parte 711 BNSF Reply Comments at 4-5. Accordingly, BNSF would
not be entitled to use any rights obtained in this proceeding to access either exempt traffic, traffic
subject to contracts, or any other non-jurisdictional traffic.
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N " [ fact, BNSF
reported that there was |
I . Other documents show that it
plans to use its ||
. ]
I . ©3\'S stated that it hoped to |
I < osion. "7 Even clearer is a series of e-mails from April
2013 indicating that there arc ||
_[ The same series of e-mails addressing potential customers BNSF
desires to serve includes an e-mail from |
C___________[Juig

¥7 See BNSF-HC-000001
BNSF-HC-000007
BNSF-HC-000052.
See BNSF-HC-000052 to BNSF-HC-000054.
?! See BNSF-HC-000270 to BNSF-HC-000274.

* See
S_

CIJ
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Similarly, in = ([
N | Other documents BNSF
produced indicate that the primary purpose of the [_
I (<. Fuhe, the
document indicates that the [
[

Although not explicitly stated in the Application, BNSF appears to believe that a grant of
terminal trackage rights would give them access to all other shippers on the Rosebluff Lead in
addition to CITGO. Yet, BNSF does not even attempt to satisfy the Section 11102 standards for
serving such other shippers. BNSF makes no attempt to show that serving any shipper other than
CITGO is in the public interest or that such service would not substantially interfere with UP or
KCS’s operations. It certainly offers no operating plan to do so. Its limited operational evidence
pertains to only one -- CITGO. Its Application is entirely devoid of information about how it
proposes to serve these other customers that it seeks to access, how many such customers there
are, how often they would require service, what size ‘direct train’ would be required to serve
them, or whether such service would interfere with KCS's operations. How many two-hour
windows BNSF would require UP and KCS to create for BNSF to operate trains like the

"CITGO Direct Train" to other customers on the Rosebluff Lead is unknown.

2 See BNSF-HC-000146 RESP 01.
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As shown in preceding portions of this pleading, even service to just CITGO would
severely disrupt KCS’ service to all other customers on the Rosebluff Lead and elsewhere in the
Lake Charles Area. Expanding service to a multitude of other customers would create even more
disruption. BNSF has presented no evidence of how many two-hour operating windows it would
demand if given the blank check it is asking for from the Board. Because there could be many
‘CITGO Direct Trains’ of all sizes, and an unknown number of ‘Other Shipper Direct Trains,’
each requiring KCS to stop its service to shippers early or to refrain from using tracks in the
Rosebluff Yard, BNSF's proposal would substantially impair KCS’s existing service. BNSF’s
Application to serve CITGO, and if applicable, any other shipper, should accordingly be denied.

D. Other Deficiencies of the "BNSF CITGO Crude Operating Plan"

Even to the limited extent articulated by BNSF, its operating plan is not workable. Rather,
it is based on unrealistic assumptions. One such unrealistic assumption, as discussed above, was
that its proposed service would be conducted during the twelve hours UP operates in Rosebluff
Yard. That assumption was wrong — the schedule proposed would mostly interfere with KCS’
Rosebluff operations. Another unrealistic assumption is that an operating window can be
manufactured for BNSF without affecting KCS’s service to customers. That assumption also is
wrong. A third unrealistic assumption is BNSF’s assumption about how long it would take to
travel approximately 25 miles from its Lacassine Yard to CITGO’s facility. Mr. Bredenberg
describes that journey as taking between 55 and 70 minutes, “if BNSF had a clear route.”
Bredenberg VS at 7 — 8. However, he does not show that BNSF would have a clear route over
the 50/50 Line, with its frequent traffic, Amtrak service and swing bridge over the Calcasieu

River that is required by law”® to open for river traffic over which the railroads have no control.

3 See 33 U.S.C. §499.
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BNSF also assumes an unreasonably quick transit over the Rosebluff Lead. Mr.
Bredenberg projects 25 minutes to traverse approximately 5 miles between entering the
Rosebluff Lead and pulling BNSF’s train completely into CITGO’s facility. Id., at 8. As Mr.
Scott states, the maximum operating speed on the Rosebluff Lead is 10 miles per hour. Scott VS
at 4. So, assuming maximum operating speed, it would take 30 minutes, not 25, to traverse the 5
miles.

Furthermore, as Mr. Scott explains, speeds on the Rosebluff Lead are usually much less
than 10 miles per hour due to General Code of Operating Rules ("GCOR") Rule 6.28. GCOR
Rule 6.28 requires that a crew be able to stop its train within one-half the distance that the crew
can see. So, at night, when visibility is more limited, speeds are slower. When it is rainy or
foggy, speeds are slower. And the bigger and heavier the train - like the unit oil trains BNSF
projects — the slower the train must be operated to be able to stop within one-half the distance
that the crew can see. It is not uncommon, therefore, for operations to be conducted at 2 or 3
miles per hour, particularly at night or in bad weather. Scott VS at 4. Clearly, BNSF’s projected
transit time between Lacassine and CITGO is not realistic and could easily take more than the
two- hour phantom window that BNSF presumes to exist.

E. Having Failed To Meet Its Burden On Operational Issues In Its Application,
BNSF Should Not Be Allowed To Provide Another Plan In Rebuttal

As shown above, BNSF submitted a vague, unworkable two-page description of
proposed operations, which is meant to form the basis for serving CITGO and possibly all other
shippers on the Rosebluff Lead as well. At best, BNSF has presented a superficial and
inaccurate operational analysis of the impacts of BNSF providing direct service to CITGO,

completely omitting any operational data for the impact of its service to other shippers.
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Presumably, after reading KCS’s and UP’s critique of its operating plan, BNSF will
submit new and/or different operating proposals in its rebuttal, claiming that such proposals are
legitimate rebuttal to operational issues raised by KCS and UP. They are not. BNSF has the
burden of proof in this proceeding. BNSF proposed to begin this operation in December 2012,
two full years before filing its evidence. BNSF claimed to be ready in 2012 to operate without
interfering with KCS’s operations. We now know, with the passage of time, that due to the
CITGO facility operational limitations and CITGO’s own ordering practices, it would have been
impossible for BNSF direct service to CITGO not to substantially interfere with KCS service.
Yet, nearly two years after filing its application, BNSF’s operating proposal is basically a
statement that its operations “will closely resemble the ‘BNSF CITGO Operating Plan’ proposed
by UP on December 18, 2012”. Bredenberg VS at 7.

The ‘BNSF CITGO Operating Plan’ that BNSF’s proposed operation supposedly will
“closely resemble” is a 2-paragraph section of an e-mail from UP to BNSF, prepared without any
coordination with KCS. BNSF had plenty of time to develop a detailed operating plan between
December 2012 and December 2014. It did not. Now, after reading KCS’s detailed critique of
its vague plans, BNSF should not be allowed to revise its plans on rebuttal, which would in
effect, allow them to resubmit a new operating plan.

As the Board has previously stated, the party with the burden of proof — in this case,
BNSF — must establish, in its case in chief, all of the elements necessary to carry that party’s
burden of proof:

We remind parties that, in presenting evidence, the party with the burden of proof

on a particular issue must present its entire case-in-chief in its opening evidence.

Rebuttal presentations are limited to responding to the reply presentation of the

opposing party. Rebuttal may not be used as an opportunity to introduce new
evidence that could and should have been submitted on opening to support the
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opening submissions. New evidence improperly presented on rebuttal will not be
considered.

General Procedures For Presenting Evidence In Stand--Alone Cost Rate Cases, STB Ex Parte

No. 347 (Sub-No. 3), slip op. at 5 (STB served Mar. 12, 2001) (addressing the standards for the
admission of rebuttal evidence in stand-alone rate cases). So far, BNSF has failed to satisfy it
burden of showing that its operations would not interfere with KCS’s service to CITGO and
other shippers. This alone justifies denial of the Application. BNSF should not be allowed to
submit substantially different or expanded plans on rebuttal just because KCS and UP show how
badly BNSF’s December 2014 Application falls short.

V. THE BOARD SHOULD DENY BNSF’S APPLICATION BECAUSE ITS
COMPENSATION PLAN FAILS TO SATISFY SECTION 11102.

BNSEF claims that if it is granted access, it is not required to compensate KCS for use of
KCS’s property. Rather, BNSF says UP should compensate KCS. BNSF also claims that any
dispute about whether or what UP (supposedly) would pay KCS should not interfere with
BNSF’s immediate access. BNSF Opening at 21-22. BNSF’s position wholly fails to meet the
statutory requirements of Section 11102.

Section 11102(a) is clear regarding compensation:

The rail carriers are responsible for establishing the conditions and compensation

for use of the facilities. However, if the rail carriers cannot agree, the Board may

establish conditions and compensation for use of the facilities under the principle

controlling compensation in condemnation proceedings. The compensation shall

be paid or adequately secured before a rail carrier may begin to use the facilities

of another rail carrier under this section.”
BNSF offers no compensation to KCS, but it is required to do so and to have the compensation

arrangements made before operations begin. KCS does not know whether or not UP and BNSF

have agreed to compensation between them, but BNSF and KCS have no such agreement. As a

%49 US.C. § 11102(a).
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joint owner of the facility, KCS is entitled to compensation being set and paid or adequately
secured before any BNSF train operates on KCS property.

Even if BNSF’s deficient Application were granted, Section 11102(a) requires “the rail
carriers” to agree on compensation for use of the terminal trackage or for the Board, in the
absence of an agreement, to set such terms. The track owner and the terminal trackage user are
the “rail carriers” referred to in Section 11102(a).” KCS is an owner of the Rosebluff Lead.
Therefore, no agreement between just UP and BNSF satisfies the statute.

BNSF’s assertion that the trackage rights fee agreed between UP and BNSF is
satisfactory compensation also does not comport with Section 11102(a). Not only was that
agreed only between UP and BNSF,* it also was not established “under the principle controlling
compensation" as set forth in Section 11102. Instead, the compensation BNSF proposes to pay
to UP was the same amount of compensation that was to govern BNSF’s extensive scope of
trackage rights — not terminal trackage rights. As Decision No. 44 stated:

UP/SP has explained that the compensation terms agreed to with BNSF, which we have

found to be lower than what we would impose under SSW Compensation, were a

component of a far broader arrangement through which UP/SP received other rights in

return.™ > While these other rights were not necessary to satisfy our concerns over

merger-related competitive harm, they are generally procompetitive and confer
significant value to UP/SP.

N33 Among the benefits UP/SP received from BNSF as components of this arrangement
were: (1) trackage rights between Chemult and Bend; (2) trackage rights between Mojave
and Barstow; (3) a proportional rate agreement for traffic moving over the Portland

gateway; (4) improved access to the ports of Seattle, Portland, and Superior; and (5) new

% “The Board may require terminal facilities, including main-line tracks for a reasonable
distance outside of a terminal, owned by a rail carrier providing transportation subject to the
jurisdiction of the Board under this part, to be used by another rail carrier,...” 49 U.S.C. §
11102(a), first sentence.

% Also, KCS pays a considerably higher trackage rights fee to UP for KCS's access over UP
lines than BNSF does for its access.
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connections between UP/SP and BNSF in Illinois to permit more efficient access to
UP/SP's facilities in Chicago.

See Decision No. 44, slip op. at 17, and UP/SP-272 at 16.

Accordingly, the Board has found that the trackage rights fee on which UP and BNSF
agreed did not represent all the compensation UP received under the BNSF Settlement
Agreement’’ and it certainly didn’t represent compensation to be paid in a terminal trackage
rights proceeding. Clearly, the compensation agreed on by UP and BNSF was not established
“under the principle controlling compensation in condemnation proceedings,” as required by
Section 11102(a). BNSF's proposal that the Board impose the trackage rights fee agreed
between BNSF and UP for the predominantly overhead trackage rights granted under the BNSF
Settlement Agreement is contrary to the statute in many ways, and should be denied.

The statute also clearly does not allow granting BNSF’s request to operate without first
paying or adequately securing compensation. BNSF’s request to be granted access to the
Rosebluff Lead without compensation being first determined, paid or even secured is little more
than a request to be authorized to take KCS’s property without negotiating with KCS, without
paying KCS, and without coordinating with KCS.

While BNSF claims that a delay in beginning trackage rights operations would prejudice
CITGO, for several reasons, it would not. First, CITGO already has commercial access to BNSF
and has had for nearly nineteen years now. Second, BNSF has pricing authority directly to the
CITGO facility, and UP, as the carrier physically serving CITGO, provides a switch from the
CITGO facility to the nearest interchange point with BNSF. Third, we know from the

documents produced in discovery and the analysis of Drs. Reynolds and Neels that the lack of

°T Decision No. 47, 1996 WL 512020 at *15. The Board’s quoted analysis also does not mention
that the BNSF Settlement Agreement eliminated BNSF’s opposition to UP’s application, itself a
great value to UP.
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BNSF’s ability to serve CITGO via terminal trackage rights has not caused either service or
competitive problems for CITGO. Of course, it should not be overlooked that BNSF waited
more than sixteen years after the UP/SP merger to even begin this proceeding. BNSF’s claim
that it must be allowed to begin service to CITGO without compensating KCS because CITGO
will be prejudiced by any delay is simply unsupported, as well as unlawful.

VI. BNSF’S REQUEST FOR A SECTION 11321(A) OVERRIDE SHOULD BE
DENIED

Apparently recognizing that its Application fails to satisfy Section 11102(a), BNSF
claims that the Board should override the terms of the KCS-UP joint facility agreements
pursuant to 49 U.S.C. §11321(a). That statute provides in pertinent part that “A rail carrier,
corporation, or person participating in that approved or exempted transaction is exempt from the
antitrust laws and from all other law, including State and municipal law, as necessary to let that
rail carrier, corporation, or person carry out the transaction, hold, maintain, and operate property,
and exercise control or franchises acquired through the transaction.” (Emphasis added.)

BNSF’s request for an override under Section 11321(a) should be denied. An override
cannot be considered “necessary,” or even invoked, if a terminal trackage rights remedy is
available.”® The Board, in the context of BNSF's request for terminal trackage rights over the UP
and KCS owned terminal tracks, can only invoke its override authority if doing so was
“necessary” to implement the UP/SP merger transaction. To assert nearly 20 years after UP and

SP merged and nearly nineteen years after BNSF began serving CITGO via switching and

 See Decision No. 44, slip op. at 170 & n.217; and CSX Corporation and CSX Transportation,
Inc.. Norfolk Southern Corporation and Norfolk Southern Railway Company — Control and
Operation L.eases/Agreements — Conrail Inc. and Consolidated Rail Corporation, 3 S.T.B. 196,
1998 STB LEXIS 1559, *228-229 (1998)(“CSX/NS”)(refusing to invoke its override authority to
override an anti-assignment provision in contracts governing joint facility terminal tracks and
requiring CSX to file a terminal trackage rights application if it desired to operate over the
terminal tracks owned by a non-applicant carrier).
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haulage rights that new terminal trackage rights are “necessary” for UP and SP to implement the
transaction and the Lake Charles Condition — particularly considering BNSF’s already strong
competitive position in the Lake Charles Area and for CITGO in particular — makes a mockery
of the term “necessary.”

Furthermore, this issue was already addressed in Decision No. 63. There, the Board
previously rejected a request by BNSF to override the joint facility agreements governing the
Rosebluff Lead and other Lake Charles Area joint facility trackage:

[A]n override cannot be considered "necessary" if a terminal trackage rights remedy

under old 49 U.S.C. 11103(a) or new 49 U.S.C. 11102(a) is available. See Decision No.

44, slip op. at 170 & n.217. BNSF contends, in essence, that because any decision we

might issue on a terminal trackage rights application cannot be issued at the same time as

Decision No. 44, an override must be deemed necessary even if BNSF never invokes the

terminal trackage rights remedy provided by new 49 U.S.C. 11102(a). We are not

persuaded that the necessity alleged by BNSF is sufficient for anything more than a

"bridge the gap" application of the immunity provision. Decision No. 63, note 31.%

The Board's analysis in Decision No. 63 and CSX/NS was correct. Absent a grant of terminal
trackage rights application under Section 11102, the Board cannot exercise its override authority
to impose terminal trackage rights because the sole legal authority to impose terminal trackage
rights, especially over a non-applicant carrier like KCS, is found in Section 11102. Having
failed to justify a grant of terminal trackage rights in its Application, BNSF should not get
another bite at the apple.

In this case, a terminal trackage rights remedy is available; that is, the factual situation at

hand involves terminal track, and BNSF has attempted to invoke the statutory remedy. But a

= See Decision No. 63 at *18. In effect, the Board was saying that it can, in the context of
granting a terminal trackage rights application for “bridge the gap” terminal trackage rights, use
its override powers to implement those trackage rights and override any contract language that
may prevent application of the “bridge the gap” terminal trackage rights. But as noted
previously, BNSF’s Application is not a “bridge the gap” application for which the Board can
invoke the override provision so as to implement terminal trackage rights.
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party that files a terminal trackage rights application must still meet the requirements of that
statutory remedy. If it fails, as BNSF has, to establish public need, operational feasibility and no
substantial interference, the access is denied. The proponent does not get another bite at the
apple by seeking to invoke Section 11321(a) override authority as an independent statutory basis
to compel trackage rights over a non-applicant carrier.

To grant an override in this situation would be to say that even though BNSF terminal
trackage rights are not in the public interest, are not practicable, and would substantially interfere
with service to shippers on the Rosebluff Lead, nevertheless it is “necessary” to allow such
operations in order to effectuate the merger of UP and SP. Such a conclusion would make no
sense. Rather, the mere availability of Section 11102 as a potential remedy, whether successful
or not, means that an override is not “necessary.” See Decision No. 44 at 168-169; cf. Decision
No. 66 (STB served Dec. 31, 1996)(where the Board did grant an override of a joint facility
agreement - invoking the applicant carrier in order to implement a merger condition that granted
extensive trackage rights between Provo, UT and Utah Railway Junction, UT because the
terminal trackage rights statute was not applicable to the factual situation and was thus
unavailable).

Likewise, as noted previously, overriding the joint facility agreement and granting BNSF
terminal trackage rights is not necessary to implement the Lake Charles Condition. BNSF
already has access and is already an effective competitor for Lake Charles Area traffic. BNSF
simply cannot, and has not, established the “necessity” for overriding private joint facility
agreements that, in some cases, go back over eighty years. Doing so would be to take KCS’

property rights and give them to BNSF — something the Board should not and cannot do.
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Even if the Board had authority to override the joint facility agreements applicable to the
Rosebluff Lead, the Board does not know what it should override. Because BNSF refused to
arbitrate and fought KCS’s declaratory judgment action about the joint facility agreements, there
is no authoritative interpretation of what provisions of the joint facility agreements prevent
BNSF access on the Rosebluff Lead.'” Instead, BNSF says that the Board should “express|[ly]
override [] the terms of the joint facility agreements that KCS has invoked as a basis for blocking
BNSF’s direct access,” without even saying what it thinks those terms are. Likewise, what of the
operational agreements that KCS, SP and UP have carefully crafted to implement the joint
facility agreements? What is the Board to override there? The Board should reject BNSF’s
request to shoot blindly at the longstanding, carefully crafted agreements covering the
constrained, high volume joint facility that is the Rosebluff Lead, lest it leave the parties to years
of further disputes about what has or has not been overridden.

For all the above reasons, the Board cannot use Section 11321(a) to override the many

agreements covering the Rosebluff joint facility in order to impose trackage rights on KCS.

1% Also, it is the Board’s policy to defer to courts to interpret contracts. See generally V&S
Railway, LLC — Petition for Declaratory Order — Railroad Operations in Hutchinson, Kan., STB
Docket No. FD 35459, slip op. at 5 (STB served Jul. 12, 2012) (“the Board will not address
[issues pertaining to the terms of an operating agreement], because such state law contract
interpretation generally should be conducted by the [appropriate] court and not the Board™);
BNSF Railway Company — Discontinuance of Trackage Rights Exemption — In Peoria and
Tazewell Counties, Ill., STB Docket No. AB-6 (Sub-No. 470X), et al., slip op. at 12 (STB served
Apr. 26, 2011) (“[t]he Board's policy is where possible to refrain from interpreting or enforcing
private contracts or settlement agreements, leaving such issues to be resolved by the parties to
the contract or in court™) (citing Canadian Pac. Ry. — Control — Dakota, Minn. & E. R.R., STB
Docket No. FD 35081, slip op. at 7 (STB served May 7, 2009); and Union Pacific Railroad
Company — Discontinuance Exemption — In Oklahoma City, OK, STB Docket No. AB-33 (Sub-
No. 239X), slip op. at 3 (STB served Apr. 13, 2006) (“[i]t is well established that we do not
undertake to interpret or enforce private contracts, including operating agreements”) (citing The_
Kansas City Southern Railway Company — Adverse Discontinuance Application — A Line of
Arkansas and Missouri Railroad Company, STB Docket No. AB-103 (Sub-No. 14), slip op. at 7
(STB served Mar. 26, 1999), and case cited therein).
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BNSF sole remedy is to file a terminal trackage rights application and attempt to meet the
standards of the statute. If it fails, which it has done, it does not get to invoke the Board’s
override authority to get another bite at the apple. Indeed, if the Board were to impose terminal
trackage rights on KCS via its override authority, such an action would be contrary to long
standing precedent and constitute a taking of KCS’s property without adequate compensation in
violation of the 5™ Amendment to the U.S. Constitution.
CONCLUSION

Consistent with 49 U.S.C. §11102(a), BNSF, as the party with the burden of proof, must
establish that its Application (1) involves terminal facilities; (2) its use of those facilities would
be practicable; (3) that a grant of the Application is in the public interest; and (4) that its use of
the Rosebluff Lead would not substantially impair UP’s and KCS’s ability to handle their own
business there. BNSF would also have to compensate KCS if BNSF’s Application was granted.
BNSEF’s Application fails multiple ways to meet these tests.

BNSF’s Application fails to meet the public interest standard of 49 U.S.C. 11102(a).
Under Board precedent, there are only three “public interest” standards that justify a grant of
terminal trackage rights: Midtec; a significant service failure so as to justify prescription of
alternative service under 49 CFR §1146; or “bridge the gap” rights filed within the context of
merger. Since the adoption of Midtec, there are no other legally articulated standards than these
three standards. The Board has developed these strict standards because terminal trackage rights
are highly disruptive, and are therefore intended to be the “remedy of last resort.” BNSF fails on
all three.

Although CITGO and BNSF half-heartedly claim that UP's claimed service inadequacies

justify BNSF direct access, neither party actually attempts to prove that there are service
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deficiencies justifying a grant under 49 CFR §1146. Indeed, the evidence shows that whatever
service inadequacies there were, such service problems were largely CITGO's own fault or the
fault of BNSF for not investing in adequate infrastructure. BNSF presents no evidence under the
Midtec standard, which is the only applicable public interest standard. BNSF's failure to present

evidence to meet that test, in and of itself, requires denial of the Application. BNSF also has not

established that its request fits within the narrow “bridge the gap” exception to Midtec, which
has been applied in very narrow circumstances that do not exist here.
Even if one applies BNSF’s broad and legally unprecedented general public interest

standard, i.e. the Application is necessary to implement the Lake Charles Condition for BNSF to

fulfill the competitive role that the Board envisioned it to fulfill, the Application must still be
denied. BNSF has presented no evidence showing that it can’t compete now, is not an effective
competitor, and/or that the grant of terminal trackage rights is necessary to allow it to become an
effective competitor. Instead, the record reflects the opposite: BNSF has, through haulage and
switching, been a very effective competitor, and as Drs. Reynolds and Neels discuss, this has
more than fulfilled the goal of the Board’s Lake Charles Condition.

BNSF has also failed to show that its proposed operations are practicable and would not
interfere with UP’s and KCS’s operations. As detailed in the verified statements of Mr. Steve
Sullivan and John Ireland, Rick Bartoskewitz, and Jimmy Wayne Scott, BNSF’s operations over
the Rosebluff Industrial Lead and Rosebluff Yard to deliver unit trains of crude oil to CITGO
would not be practicable, especially given the extensive and complex operations that already
occur between UP and KCS. The addition of BNSF operations over those facilities would also
create substantial interference with KCS’s service to its other shippers and would impair KCS’s

ability to serve those shippers. Furthermore, even if practicable, the lack of capacity within the
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CITGO facility itself to handle unit trains of crude oil, i.e. to store, load, unload, switch, and
build unit trains, would itself cause interference with UP’s and KCS’s ability to use their own
facilities.

In short, the Application should be denied. This proceeding is not about BNSF fulfilling
the competitive role envisioned by the Board in UP/SP Decision Nos. 44 and 63. BNSF has in
fact been fulfilling that role by serving the Lake Charles Area shippers for nearly nineteen years.
Rather, this proceeding is really about BNSF trying to use government regulation to obtain
forced access over the private property of UP and KCS and to do so in direct contradiction of
private contracts governing that property, without complying with the requirements of Section
11102(a), and without compensating KCS. The Board should not condone such a policy.

Respectfully submitted,

W. James Wochner William A. Mullins

David C. Reeves Crystal M. Zorbaugh

THE KANSAS CITY SOUTHERN RAILWAY BAKER & MILLER PLLC
COMPANY Suite 300

P.O. Box 219335 2401 Pennsylvania Ave, N.W,
Kansas City, MO 64121-9335 Washington, D.C. 20037

Tel: (816) 983-1324 Telephone: (202) 663-7823
Fax: (816) 983-1227 Facsimile: (202) 663-7849

Attorneys for The Kansas City Southern
Railway Company
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CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the foregoing Reply of The Kansas City Southern
Railway Company to BNSF Railway Company’s Opening Statement and Evidence filed on
December 31, 2014 was served by first-class mail, postage prepaid, or by a more expeditious
manner, this 24 day of August, 2015, on counsel for BNSF Railway Company, Union Pacific

Railroad Company, and any other party of record.

William A. Mullins
Attorney for The Kansas City Southern
Railway Company
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I. Summary of Our Qualifications

This testimony is sponsored by Kevin Neels and Robert ]J. Reynolds. We are both
Principals of The Brattle Group, an economic consulting group with offices in the United States
in Cambridge, MA, Washington, DC, and New York City, NY as well as outside the U.S. Our
business address is 1850 M Street, NW, Suite 1200, Washington, DC.

Kevin Neels, is an expert in regulatory economics and in particular, STB regulation of rail
markets. He holds a Ph.D. from Cornell University. At the Brattle Group he directs the
transportation consulting practice. He has more than 30 years of experience providing economic
analysis, research, and consulting to a wide range of clients. These clients have included federal,
state and local transportation agencies, as well as firms in the postal, trucking, railroad, airline,
and auto and aircraft manufacturing industries. His work has frequently addressed issues relating
to competition, regulatory policy and the proper relationship between the public and private
sectors. He has previously submitted testimony before a number of different regulatory bodies,
including the Surface Transportation Board (STB). He has also testified in international
arbitrations, and in state and federal courts. Prior to joining The Brattle Group he served on the
staff of a number of other institutions, including the Rand Corporation and the Urban Institute.
He also served as a Director of the consulting firm of Putnam, Hayes & Bartlett and Vice
President of Charles River Associates, where he directed that firm’s transportation practice. He
is a member of the American Economic Association and former Chairman of the Committee on
Freight Transportation Economics and Regulation of the Transportation Research Board, an arm
of the National Academy of Sciences. A copy of his resume is included as Appendix A.

Robert J. Reynolds is an expert in industrial organization, competition policy, antitrust,
and regulatory issues. He has more than 30 years experience in academia, government, and
consulting in dealing with such issues. He served in the economic office of the Antitrust
Division, U.S. Department of Justice and have subsequently consulted and prepared reports for
federal and state antitrust agencies. He has also held academic positions at Cornell University,
the University of California at Berkeley, and the University of Idaho where the courses taught
included ones in antitrust, industrial organization, and regulation. Immediately p\rior to joining
Brattle in 2004, he was Chairman of Competition Economics, Inc., a firm specializing in
consulting in antitrust and regulatory consulting, primarily for private clients. His private
consulting work has been in large part in such industries as aerospace, telecommunications,
electric utilities, and airlines and other transportation means, including railroads and has
included testimony before FERC and the ICC. He holds a Ph. D. in economics from
Northwestern University. His background is more fully detailed in Appendix B.
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Il. Infroduction

A. PURPOSE OF THIS REPORT

We have been asked to examine the state of competition among the railroads serving
shippers and consignees located in Lake Charles, Louisiana, focusing on the competitive role
played by Burlington Northern Santa Fe (“BNSF”).! We have been asked to evaluate whether
BNSF has been successful in establishing itself as an effective competitor in markets involving
Lake Charles, and replacing the competition in this area that was lost as a result of the UP/SP
merger.

B. BACKGROUND

The questions that have been posed to us arise because of a petition by BNSF to the
Surface Transportation Board (“STB”) to require the Union Pacific Railroad (“UP”) and the
Kansas City Southern Railroad (“KCS”) to grant to BNSF trackage rights over their jointly owned
track that would permit BNSF to offer direct service to shippers located in the Lake Charles area.
BNSF currently serves its Lake Charles customers indirectly via a haulage agreement with UP.
BNSF has argued that its inability to provide direct service to Lake Charles customers has
hampered its ability to compete effectively and to serve as a competitive constraint on UP.

The current haulage agreement between BNSF and UP dates back to 1996, and arose as
part of the proceedings whereby the Southern Pacific Railroad (“SP”) was acquired by the
predecessor to the current UP. The Lake Charles area was one of a number of locations at which
the SP and the predecessor to the UP had competed, and where the proposed merger might have
resulted in some loss of competition. In order to assuage concerns over this loss of competition
UP and BSNF negotiated an agreement that provided BNSF with a broad set of traffic rights
allowing it to operate over major portions of the network that was to be created by the merger.

In the final stages of this agreement’s negotiations the trackage rights provided by it were
expanded to allow BNSF to serve customers in the Lake Charles area. The existence of this
agreement played a role in the decision of the STB to permit the SP/UP merger to go forward.?

The Lake Charles provisions of the agreement between BNSF and UP became
controversial as a result of the failure of either party to consult with or receive the approval of

! In the remainder of this statement we will use the term “Shipper” to refer collectively to shippers and
to consignees.

2 Surface Transportation Board, Finance Docket No. 32760, Decision No. 63, December 3, 1996, page 2.
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KCS, which was a part owner of the Lake Charles area tracks to which BNSF was being given
access. Nonetheless, the STB’s approval of the merger was conditioned, among other things, on
the implementation of this agreement, and BNSF has served customers in the Lake Charles
region ever since.

In its petition BNSF has asserted that it needs the requested direct trackage rights in order
to be able to serve directly a CITGO owned refinery located in the Lake Charles area.? While
this particular service is not the sole reason for BNSF’s petition, its prominence in BNSF’s
petition makes an evaluation of BNSF’s ability to compete for this business especially relevant.

C. APPROACH

Our analysis relies primarily on two data sources. The first is the confidential waybill
sample maintained by the STB. The waybill sample is a stratified random sample of carload
waybills for all U.S. rail traffic submitted by those rail carriers terminating 4,500 or more revenue
carloads annually. For purposes of this analysis the STB provided us with access to all of the
waybill records corresponding to shipments either originating or terminating in the Lake Charles
BEA Economic Area* over the period from 1996 through 2013. This sample contains unmasked
revenues, permitting us to calculate the rates paid over this period. The second data source
consists of data provided by UP, BNSF and KCS on traffic shipments into or out of the Lake
Charles BEA Economic Area in 2012 and 2013. Unlike the waybill sample, the data provided by
the railroads represents a census of all traffic into or out of the area. The data provided by the
railroads contains information on the tonnage shipped, but does not contain information on
revenues or prices.

lll. Characterizing BNSF's Competitive Role

In analyzing BNSF’s effectiveness as a competitor we focus on two indicators. The first is the
share of the market that BNSF has been able to achieve.

The second measure of competitive effectiveness that we consider is price. Its relevance is
obvious.

3 Application For Terminal Trackage Rights, Finance Docket No. 32760 (Sub-No. 46), filed February 27,
2013, pages 2-3.

4 BEA Economic Areas are aggregations of counties or county equivalents that divide the United States
into approximately 180 mutually exclusive and collectively exhaustive regions. For a definition of
these regions see http://www.bea.gov/scb/pdf/2004/11November/1104Econ-Areas.pdf
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A. FINDINGS

1. BNSF Has Been Able to Achieve a Substantial Presence in the Lake Charles
Area

In calculating market shares we focus on the identity of the carrier handing the Lake
Charles end of the movement or movements in question. Market shares are calculated based on
the tonnage of movements in question

Table 1, which is based upon the traffic data produced by KCS, BNSF and UP, shows the
shares of rail traffic into the Lake Charles area handled by each of the railroads in 2012 and 2013.
In both years BNSF handled _ of the inbound tonnage, with UP handling

approximately and KCS handling the remainder. Clearly, BNSF has been able to win a
of inbound Lake Charles traffic.

Notes:

Excludes traffic that both originates and terminates
in the Westlake, Lake Charles or West Lake Charles
stations, and all coal traffic.

Includes all other traffic terminating at the
Westlake, Lake Charles or West Lake Charles station.
[1]: KCS Traffic Tapes.

[2]: UP Traffic Tapes.

[3]: BNSF Traffic Tapes

[4): [1] + [2] + 3]

[5]: [1]/ [4].

(6]: [2]/ [4].

(71: 31/ [4].
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Table 2 which is also based upon the traffic data produced by KCS, BNSF and UP, shows
the shares of rail traffic out of the Lake Charles area handled by each of the railroads in 2012 and

2013. BNSF handles

traffic. KCS and UP each handled

Notes:

Excludes traffic that both originates and terminates
in the Westlake, Lake Charles or West Lake Charles
stations, and all coal traffic.

Includes all other traffic originating at the

Westlake, Lake Charles or West Lake Charles station.

[1]: KCS Traffic Tapes.
[2]: UP Traffic Tapes.
[31: BNSF Traffic Tapes
[4]: 2] + [2] + [3].

[S]: [1]1/ [4].

[6]: [2]/ [4].

[7]: 131/ [4].

In evaluating the significance of the information presented in Tables 1 and 2 there are a
number of possible perspectives for evaluating these shares. First, since BNSF did not serve the
Lake Charles area prior to implementation of the CMA, its market presence under this agreement

has grown from a zero share to account_ of inbound traffic, and a not_

share of outbound traffic. From this perspective it appears that BNSF has flourished under the

terms of the CMA.

An alternative perspective from which to evaluate BNSF’s performance on routes into
and out of the Lake Charles area begins with the observation that goal of the CMA was to allow
BNSF to fill the competitive void created by the merger of the SP and UP. That goal implies that
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the most relevant question is whether and to what extent BNSF has been able to fill the “empty
shoes” left behind by SP when is disappeared as a result of the merger. Answering this question
involves a comparison of current competitive conditions in the Lake Charles area with those that
existed before the merger. For this purpose we measure the state of competition using the
Herschmann-Herfindahl Index (“HHI”). Table 3 shows this comparison, drawing upon
information presented in a Verified Statement filed with the Board in 1996 by Professor Curtis
Grimm of the University of Maryland.>

Notes:

[A],[C]: Verified Statement of Dr. Curtis Grimm In Support Of
Petition for Reconsideraion, August 31, 1996, pg. 5.

[B]: Table 1.

[D]: Table 2.

In absolute terms the HHI values shown in Table 3 are -, as they must be given
the small number of firms present in this market. ¢ In absolute terms the degree of market

concentration increased somewhat for inbound traffic, largely as a result of the _

_. To the extent that inbound concentration has increased

relative to the pre-merger period this increase has certainly not been due to an inability by BNSF
to compete effectively. The degree of concentration of outbound traffic has declined slightly.
Overall, however, this comparison suggests that there has not been a significant change in

competitive conditions relative to the pre-merger period.

*  Verified Statement of Dr. Curtis Grimm in Support of Petition for Reconsideration, August, 31, 1996.

§  When there are only three firms the lowest possible HHI value is 3333.
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Table 4, shown below, breaks the 2012-13 inbound traffic to the Lake Charles area down
by commodity. In analyzing competition in the transportation of specific commodity groups we
generally define a “commodity” to include all of the items covered by a two digit STCC code.
The sole exception to this convention occurs when movements of crude oil are distinguished
from other commodities within the same two digit STCC code grouping.

The figures shown in Table 4 are based upon the traffic data provided by UP, BNSF and
KCS. A situation in which one carrier handles a dominant share of the traffic in a specific
commodity suggests the possibility, at least, that that carrier may be able sustain high
transportation rates without risking a loss of business. The volumes handled decline rapidly as
one goes down the list of commodities. BNSF currently handles the largest shares of the three
highest volume inbound commodity groups. It currently handles
traffic, the largest inbound movement by far. KCS currently hm
[

, the fourth largest inbound commodity grouping. Whatever

concerns this high concentration of traffic on a single carrier might raise, they have nothing to
do with the loss of competition that was caused by the UP/SP merger, and that motivated the
Board to open the Lake Charles area up to BNSF service. It is not until one gets down to the fifth

largest commodity grouping — _ — that one find a high concentration of

traffic on
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Table 4: Inbound Tonnage to Lake Charles Area, by Commodity, based on Traffic Tapes, 2012-13

Sources and Notes:
Excludes traffic that both originates and terminates in the Westlake, Lake Charles or West Lake Charles

stations, as well as all coal traffic.
Includes all other traffic terminating at the Westlake, Lake Charles or West Lake Charles station.

[1]-{3]: 2012-2013 UP, KCS and BNSF Traffic Tapes.
[4]: (1] + [2] + [3].

{51: 111/ [4].

[6]: [2]/ [4].

[7]: [31/ [4].

Far from suggesting that BNSF has struggled to establish itself as a competitor on Lake
Charles routes, the results shown in Table 4 indicate that in some commodities — -

Table 5 focuses on transportation of crude oil,
, and one that figures prominently in this proceeding. Over the 2012-13 period
was transported by rail into the Lake Charles area.

was handled by BNSF. The largest single movement included in this total
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was a movement .7 This route appears to be the
movement highlighted by BNSF in its application for terminal trackage rights, in which it stated
that “BNSF has agreed to move traffic from certain crude oil shippers in Oklahoma to a CITGO
refinery facility located At West Lake Charles,” and that it needed trackage rights “to directly
serve CITGO and other customers in the West Lake Charles area.”® The traffic data produced by
the three carriers indicates that over the 2012-13 period BNSF handled _ of this
traffic. It does not appear from the traffic data that BNSF’s lack of terminal trackage rights has
hampered its ability to meet its CITGO commitments or to “fulfill important aspects of the
competition-preserving role that the Board established for BNSF under the merger conditions
relating to Lake Charles area shippers.”®

7 BEA Economic Areas are aggregations of counties or county equivalents that divide the United States
into approximately 180 mutually exclusive and collectively exhaustive regions. For a definition of
these regions see http://www.bea.gov/scb/pdf/2004/11November/1104Econ-Areas.pdf

8  Application for Terminal Trackage Rights, February 27, 2013, pages 2-3.

4 Appli_cation for Terminal Trackage Rights, February 27, 2013, page 3.
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Table 5: Inbound Crude Movements to Lake Charles Area, by Commodity, based on Traffic Tapes,
2012-2013

Sources and Notes:

[1]-[3]: UP and BNSF Traffic Tapes.

Excludes traffic that both originates and terminates in the Westlake,
Lake Charles or West Lake Charles stations.

Includes all other crude oil traffic terminating at the Westlake,

Lake Charles or West Lake Charles station.

2. BNSF Has Increased Its Market Share Over Time

The traffic data produced by the three railroads cover a recent two year period. While
these data indicate that BNSF has been able to establish itself as a significant competitor on
routes into and out of the Lake Charles area, it is also useful to examine changes in BNSF’s share
since the UP/SP merger and the implementation of the CMA.
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This question can be addressed using the confidential waybill sample, which covers the
entire post-merger period from 1997 through 2013. Table 6 shows shares by year calculated on a
tonnage basis for inbound traffic to the Lake Charles area. Although shares fluctuate on a year to
year basis, over the entire period the share of inbound traffic handles by BNSF
-. In the years immediately following the UP/SP merger BNSF handled only
percent of inbound tonnage, but its share in the 1999-2007 period averaged slightly
percent, and over 2008 to 2013 its share has averaged

Based on 1997-2013 Wayhill Samples.
Tonnage from a movement is allocated to the movement's terminating carrier.
Coal shipments are excluded.

All traffic terminating in the Lake Charles, Westlake, or West Lake Charles stations
{"The Switching Zone") and origating outside of The Switching Zone is evaluated.

Table 7 shows the HHI index values implied by these market shares. There is a good deal
of fluctuation in these values over time. To evaluate overall trends we ran a simple linear
regression of the HHI values against a time trend. The slope coefficient from this regression is
shown in the rightmost column of the table. This coefficient is negative, signifying that the
overall trend in concentration was downward over the period

10 See BNSF-HC-001597-613, and in particular, BNSF-HC-001612.
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Table 8, which is also based on data from the confidential waybill sample, shows tonnage
shares by year for outbound traffic from the Lake Charles area. The pattern shown there mirrors
that discussed above in connection with Table 6. In the initial post-merger years the share of
outbound traffic handled by BNSF in 1997-98. Over
time this share grew fairly steadily, averaging about
_ in 2009-2013. Although BNSF’s share of outbound traffic
2013, its share in that year was still above the average for the period as a whole.

Table 8: Outbound Lake Charles Market Shares, by Tons, based on Waybill Data, 1997-2013

Based on 1997-2013 Waybill Samples.

Tonnage from a movement is allocated to the movement's originating carrier.

Coal shipments are excluded.

All traffic originating in the Lake Charles, Westlake, or West Lake Charles stations
{"The Switching Zone"} and terminating outside of The Switching Zone is evaluated.

Table 9 shows HHI index values for outbound Lake Charles movements. As with inbound
movements, the index values are relatively high in absolute terms, and fluctuate quite a bit over
the period. The slope coefficient derived by regressing these index values on a time trend is
shown in the rightmost column. It is again negative, signifying that the general trend in market
concentration over this period has been downward.

Table 9: Herschmann-Herfindahl Index Values for Outbound Lake Charles Movements, based on
Wayhbill Data, 1997-2013

The long perspective provided by the waybill data indicates that the significant presence
that BNSF currently enjoys on routes into and out of the Lake Charles area is not a new
phenomenon. Although there has been a great deal of fluctuation in the market shares of the
three carriers over the course of the post-merger period, BNSF’s shares of both _

, leaving that carrier with shares in recent years that
are higher than its shares for the immediate post-merger period, or for the period as a whole. In
addition, while HHI index values for inbound and outbound traffic have also fluctuated, their
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overall trends have been downward. These facts indicate that BNSF has been an able and
effective competitor using the rights that it currently enjoys in the Lake Charles area.

3. Rates Have Not Increased Since the UP/SP Merger and the Implementation of
the CMA

While it is clear that BNSF has been successful in building a presence in the Lake Charles
area and gaining share, behavioral evidence in terms of rates is also important in evaluating
whether BNSF’s rivalry has resulted in successfully maintaining competition for Lake Charles
shippers that was the aim of the Board’s decision to grant access to this area. BNSF’s role in that
area was to replace the Lake Charles competition that was lost as a result of the UP/SP merger
and preserve the competitive rate structure that existed prior to that merger. The changes in
rates that have occurred since that time provide a direct measure of BNSF’s success in fulfilling
this role.

Over the lengthy 1997-2013 period railroad rates would be expected to rise to some
extent, if only to keep up with general inflation and other cost and capacity pressures on the
railroad industry. For this reason our focus in evaluating the competitive role of BNSF has to be
not simply on whether rates have increased or decreased, but rather, whether they are increased
or decreased relative to railroad rates in general. For a measure of overall trends in railroad rates
we turn to the Producer Price Index (“PPI”) for rail transportation. !

To investigate how rates on Lake Charles routes have changes over the course of the post-
merger period we computed average revenue per ton mile and by year for the top 60 inbound
and outbound routes measured by tonnage.!? For this analysis we define a “route” as an origin
BEA region/destination BEA region/commodity combination. Disaggregation by commodity
permits us to account for the sometimes substantial variations in rate levels across commodities,
and to limit the extent to which our analysis of rates might be distorted by changes in the mix of
traffic. We compute a set of adjusted revenue per ton mile statistics for these routes by dividing
the raw rates by the railroad transportation PPI.

Results of these calculations are shown in Tables C1 and C2 in Appendix C. To illustrate
more clearly overall trends the rightmost column contains for each route the slope coefficient
from a simple linear regression of the rate for that route on time. Each slope coefficient can,

W The PPI for rail transportation is available from the Bureau of Labor Statistics at:
http://data.bls gov/timeseries/pcu482---482---, last accessed August 20, 2015.
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therefore, be interpreted as the average per year change in cents in adjusted revenue per ton mile
over this period on each route. At the bottom of the table is a summary of how rates have
changed on these routes. ,

Over the period from 1997 through 2013 rates on outbound routes _

I i ez, it o not appesr

that there has been any systematic upward trend in rates over the post-merger period. Relative to
industrywide price trends, rates on Lake Charles outbound routes have decreased slightly more
often than they have increased.

Over the period from 1997 through 2013 rates on inbound routes _

One three routes there was traffic
only in a single year, and so it was impossible to establish a trend. Relative to industrywide price
trends, rates on Lake Charles inbound routes have increased slightly more often than they have
decreased, but it does not appear that there has been any broad and systematic upward trend in
rates over the post-merger period.

To test whether our conclusions regarding rates are sensitive to geographic definitions we
reran the analyses described above on routes defined as county pairs rather than BEA region
pairs. The results of this alternative analysis are shown in Tables C3 and C4 in Appendix C. They
resemble the results presented in Tables C1 and C2 where the routes with increase and decrease

rates are roughly split. Relative to railroad rates in general, rates
. On inbound county-based routes
. Hence, there is no indication in

adjusted
this alternative analysis of a broad and systematic upward trend in rates over the post-merger

period.

Because crude oil only began in the last few years to move in significant quantities by
rail, relatively few of the routes shown in Tables C1 through C4 involve the transportation of
this commodity. For the same reason it is impossible with any confidence to measure trends in
transportation rates for this commodity. However, given the evidence cited above there is no
reason to expect competition among the carriers serving the Lake Charles area to be any less
effective in containing these rates than it has been in containing the rates shown in Tables C1
through C4, or rates in general.

IV.Conclusion

There is nothing in the evidence we have examined to suggest any inability or failure on
the part of BNSF to fulfill successfully the competitive role envisioned by the STB.

Since the approval of the SP/UP merger BNSF has used the Lake Charles trackage rights
granted to it under the CMA to establish itself as a significant competitor on routes into and out
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of the Lake Charles area. BNSF now handles _ of overall Lake Charles rail traffic
and of traffic on many important routes. In particular, BNSF handles— crude
oil moving into the Lake Charles area by rail. Over time BNSF’s shares of both inbound and
outbound traffic have tended to increased. And overall market concentration has tended to
decrease.

Examining the rates paid by Lake Charles shippers, we find no evidence that these rates
have increased substantially relative to railroad rates in general. Rates on some routes have
moved up relative to general rate, and rates on other have trended down. Overall, we find that
relative to the general level of railroad rates, the rates paid by Lake Charles shippers are declining
more often than they are increasing.

In short, we find no sign of any competitive failure requiring intervention by the STB to
expand the trackage rights that BNSF has been using successfully to serve the Lake Charles area
in the nineteen years since the SP/UP merger was approved.

15 93



PUBLIC

Appendix A - Dr. Neels Curriculum Vitae

Dr. Kevin Neels directs the Transportation Practice at The Brattle Group. Dr. Neels has more than 30
years experience as a consultant and expert witness in the rail, trucking, courier, postal, aviation, and
automotive industries. He has led many significant engagements relating to competition, market
structure, pricing, revenue management, distribution strategy, regulation, and public policy. His work has
addressed issues related to system planning, competition policy, privatization, and congestion

management.

Prior to joining The Brattle Group, Dr. Neels served as Vice President and leader of the transportation
practice at Charles River Associates. He has also served as a researcher in the Urban Policy Program at
the Rand Corporation and the Transportation Studies Program at the Urban Institute, as a Director in the
Transportation Practice at the consulting firm of Putnam, Hayes & Bartlett, as a Management Consultant
in the Transportation Practice of the firm now known as KPMG. Dr. Neels was formerly Chairman of the
Committee on Freight Transportation Economics and Regulation of the Transportation Research Board,
an arm of the National Academy of Sciences. He is also a member of the Transportation Research

Board’s Committee on Airline Economics and Forecasting,

Dr. Neels has authored numerous research reports, monographs and articles for peer-reviewed journals.
He has often been asked to offer expert testimony in legal and regulatory proceedings. He regularly serves
as an invited speaker at conferences and industry forums, and his opinions and observations on industry
developments are frequently quoted in the popular and trade press. Dr. Neels earned his Ph.D. from
Cornell University.

A sample of the project experience of Dr. Neels is shown below.

EXPERIENCE

Freight Transportation
¢ Dr. Neels served as the principal competition witness for the acquiring party in a proceeding before
the Surface Transportation Board regarding the merger of the two largest short line railroad holding
companies in the U.S. In connection with this work he analyzed every point of contain between the
rail systems owned by these two companies, an analyzed the competitive implications of placing the
combined networks under common control.

¢ For an Ex Parte proceeding before the Surface Transportation Board Dr. Neels provided written
testimony regarding procedures for settling disputes over the reasonableness of rail transportation
rates. His testimony related to aspects of the Standalone Cost methodology employed by the Board
in resolving these disputes, focusing in particular on the role that third party traffic plays in such
analyses, and the manner in the revenues associated with such traftic are assigned to different
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portions of the routes followed by such traffic. His testimony discussed the typical structure of
North American freight rail networks, and the roles that gathering, branch and main lines play in
assuring the overall economic viability of the network as a whole.

For a major U.S. based freight railroad, Dr. Neels developed a system of models to predict traffic
levels and revenues by carrier for the North American freight rail market under alternative scenarios
regarding market structure and regulatory policy. This modeling system incorporated detailed
representations of the North American rail and highway networks, algorithms for determining
shipment routing under alternative operating policies, and a series of statistical models capturing the
underlying structure of freight traffic flows.

For a non-U.S. government client, Dr. Neels led the team serving as fairness advisors in connection
with the privatization of a government owned railroad. This engagement involved review of and
commentary upon the bidding procedures employed in the transaction, analysis of the extent to
which different bidders addressed and resolved policy concerns expressed by government officials,
and advising government officials regarding the extent to which the various bids received reflected
the full market value of the operation.

On behalf of a provider of services to long-distance trucking firms, Dr. Neels offered expert
testimony on the status of the trucking market, and on the extent to which a downturn in that market
affected the value and economic viability of trucking firm service providers during a period in
which his client concluded a series of acquisitions.

In testimony before the U.S. Postal Rate Commission, Dr. Neels offered expert testimony analyzing
the procedures used by the U.S. Postal Service to measure the transportation costs associated with
its various products. His analysis addressed a wide range of issues, including the Service’s use of its
dedicated air network for transportation of expedited products, fieldwork procedures used to collect
data on composition of the mail stream at different points in the rail network, potential biases in the
assignment of transportation costs to products, and flaws in econometric analyses of transportation
cost variability introduced by other witnesses in the proceeding.

In support of a key economic witness in a hearing regarding refined petroleum product pipeline
rates before the Federal Energy Regulatory Commission, Dr. Neels conducted an analysis of the
relationship between product prices in the different geographic areas linked by the pipeline system.
He also examined alternative transportation modes and concentration in the pipeline’s origin
markets.

For a major U.S. railroad involved in a commercial dispute over trackage rights and trackage fees,
Dr. Neels conducted a detailed analysis of over-the-track incremental operating costs. This analysis
involved, among other things, extensive use of the Uniform Rail Costing System maintained by the
Surface Transportation Board.

For a major North American rail car manufacturer involved in a patent infringement lawsuit Dr.
Neels offered expert testimony on the economic value of an innovative car design relative to
existing designs, and on the damages imposed on the manufacturer as a result of infringement of its
patents on this new design.

For an express package delivery carrier intervening in a rate case before the U.S. Postal Rate
Commission, Dr. Neels conducted a critical review of econometric studies of cost variability
introduced into evidence by a witness testifying on behalf of the U.S. Postal Service. He identified
a number of serious conceptual and methodological flaws in this analysis, and demonstrated that the
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substantive conclusions of the analysis were sensitive to relatively minor change in its design. On
the basis of his testimony the Commission rejected the arguments of the Postal Service in the
Commission’s final ruling.

Airline Industry

*

For a major U.S. network air carrier Dr. Neels was a key member of a team of consultants charged
with the development of an operations research strategy aimed at improving the carrier’s
performance and competitive standing across a broad range of areas of operation, including
financial planning, scheduling, crew management, maintenance, flight operations, air cargo sales,
marketing, reservations and distribution. This-engagement involved extensive onsite interviews with
numerous operating personnel at the carrier’s headquarters. It identified a lengthy list of investment
opportunities involving the application of a variety of advanced decision support tools.

For a major international air carrier accused of monopoly leveraging and attempted monopolization
of a key market, Dr. Neels prepared a report analyzing the carrier’s use of corporate discounts and
travel agent override commissions, and rebutting arguments that these agreements could be
construed as exclusive dealing.

For a major U.S. air carrier, Dr. Neels conducted an extensive empirical investigation of the
responses of travel agents to carriers' incentive and override programs. Using the results of this
investigation, he evaluated his client's sales force management and travel agent incentive strategies
to identify specific ways in which redesign and or retargeting could increase their net revenue
yields.

Working on behalf of a major air carrier in an antitrust case involving allegations of predatory
pricing, Dr. Neels worked directly with the lead litigator for the case to develop a strategy to guide
discovery. Subsequently, he conducted a variety of econometric analyses measuring the extent to
which plaintiffs were harmed by the alleged predation.

For a consortium of major U.S. air carriers accused of engaging in collusion and price fixing, Dr.
Neels directed a major economic analysis of industry pricing strategy and pricing dynamics.
Drawing upon detailed data on daily fare changes, Dr. Neels prepared testimony and exhibits
demonstrating the difficulty of engaging in coordinated pricing behavior.

In an antitrust dispute in the airline industry, Dr. Neels was retained by the defendant to critique and
rebut damage calculations prepared by experts for plaintiffs. Dr. Neels conducted a detailed analysis
of the assumptions underlying plaintiff estimates of lost profits, documenting numerous instances in
which specific assumptions were contradicted by industry experience or by business plans prepared
by the plaintiff prior to litigation. He showed that correcting these errors resulted in dramatic
reductions in estimates of plaintiff damages. The case was eventually dismissed without an award
of damages.

Dr. Neels assisted in the preparation of statistical exhibits and an expert affidavit for submission by
a major U.S. carrier in a rulemaking proceeding regarding airline computerized reservation systems
conducted by the U.S. Department of Transportation.

To support expert testimony in an antitrust case between two major U.S. air carriers, Dr. Neels
developed and estimated a set of statistical models for estimating the effects of GDS display bias on
the booking patterns and revenues of the affected airlines. As part of this effort Dr. Neels
conducted an extensive analysis of the histories of the carriers in questions and of the development
of these computerized systems as the primary channel of distribution for airline tickets. He also
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prepared damage estimates, assisted in the deposition of opposing expert witness, prepared trial
exhibits and advised counsel on cross-examination strategy during the course of the trial.

Airport and Airway System

¢

For the International Air Transport Association, Dr. Neels conducted an analysis and critique of a
proposed change in the structure of air traffic control user charges levied on foreign carriers
entering the U.S. and overflying its territory. He pointed out a number of serious flaws in the
empirical analysis that formed the basis for the new system of charges. Implementation of the new
charges was halted by a federal judge.

Dr. Neels played a critical role in a project for the Air Transport Association (ATA) of the United
States to evaluate proposals for reforming the nation's air traffic control (ATC) system and to
develop an effective financial and organizational structure for a reformed ATC. The plan,
developed under extremely tight deadlines, required an assessment of ATC technological
capabilities, estimation of the cost effects of ATC on the airline industry, an economic analysis of
current and proposed ATC organizational forms and detailed financial assessment of proposed ATC
entities. Dr. Neels presented his analysis and proposal to airline chief executive officers at a meeting
of the ATA board.

For the public authority responsible for the operation of one of the largest international gateway
airports in the country, Dr. Neels conducted a comprehensive review of sources of information on
air cargo movements. Based upon the results of this review, he worked with authority staff to devise
a strategy for monitoring trends in shipments by ultimate origin and destination, commodity, carrier
and type of service, and for factoring this information into an improved process for planning and
executing air cargo facility improvements.

For the operator of a major U.S. hub airport, Dr. Neels developed a series of forecasting models for
use in evaluating likely passenger responses to the introduction of new types of ground access
services.

For the government of a Mexican province, Dr. Neels developed a framework for use in evaluating
proposals for new airport development.

For a conference sponsored by the National Academy of Sciences, Dr. Neels analyzed the policy
issues raised by proposals for using pricing to manage demand and reduce delays at major airports.
His analysis used standard antitrust tools to assess the extent of concentration in the market for
airport services, and evaluated the potential for anticompetitive behavior in that market.

To support the development of an airport system plan for a major metropolitan area, Dr. Neels
prepared long-range activity forecasts for air carriers, regional airlines and general aviation.

For an international gateway airport, he evaluated the impacts and effectiveness of a wide range of
strategies for reducing delays. The policies considered included regulatory constraints on aircraft
size, diversion of service to adjacent airports, a variety of pricing and slot allocation mechanisms,
and expansion of facility capacity.

Aerospace Manufacturing

*

For a foreign manufacturer of high end business jet aircraft Dr. Neels offered testimony on the
structure of the market within which these aircraft are sold and the relationship between this market
and the market aftermarket retrofits and modifications. His testimony examined the turnover of the
existing fleet of high end business jet aircraft, trends over time in resale values, the relationship
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between new aircraft sales and trade-ins of previously owned aircraft, and the factors influencing
the commercial success of aftermarket modifications under FAA supplemental types certificates.

¢ For a consortium of acrospace manufacturers, Dr. Neels examined and evaluated the economic,
financial and policy arguments for including manufacturers as members of government sponsored
insurance against war and terrorism risks. His analysis examined the nature of the risks in question,
the state of the commercial market for insurance against them, the realities of multi-party tort
litigation in settings where the parties enjoy dramatically different levels of insurance coverage, and
the likely long-term economic impacts if aerospace manufacturers were because of the shut down of
the commercial insurance market, forced involuntarily to self-insure against these risks.

¢ For a major manufacturer of business jet aircraft accused of monopoly leveraging and attempted
monopolization Dr. Neels conducted an analysis of the structure of the business jet aircraft market,
evaluating the extent to which availability of comparable models from other manufacturers
constrained the ability of the defendant in the dispute to exercise market power.

¢ For a U.S. based manufacturer of business aircraft, Dr. Neels quantified the damages resulting from
significant defects in a major subcontractor-supplied aircraft component. These defects had resulted
in a number of plane crashes and the eventual grounding of a significant portion of the
manufacturer’s fleet. Dr. Neels developed a sophisticated econometric model that controlled for the
effects of a number of market-related background factors, and isolated the effects of the component
defects on sales, revenues and profits.

¢ For a manufacturer of high end business jet aircraft involved in a dispute over the closure of a
manufacturing plant, Dr. Neels offered expert testimony on the status of the business jet aircraft
market at the time of the closure and its effects on new orders, backlog and revenue for the
manufacturer. His analysis focused in particular on the effects on the business jet aircraft market of
the economic downturn that began in 2001 and the events on September 11, 2001. In response to
testimony offered by opposing experts, he also analyzed the decision making process that led to
closure of the plant, the options open to management, and the economic justifications for closing the
plant.

Automotive Industry
¢ For a group of automobile dealers, he conducted an econometric analysis to quantify the extent to
which these dealers had suffered economic injury as a result of a scheme in which executives of the
auto manufacturer accepted bribes from a subset of dealers in exchange for providing them with
extra allotments of highly profitable car models. The settlement of this litigation awarded a
payment of several hundred million dollars to the non-bribe paying dealers.

¢ For a major auto manufacturer contemplating litigation over an alleged theft of trade secrets, he
developed a system of economic forecasting models to calculate the effects of the theft of sales of
the company’s products in a number of major international markets. Results of this confidential
investigation played a key role in the company’s subsequent decision to seek redress through the
courts.

¢ For a group of automobile dealers engaged in a dispute with a distributor, Dr. Neels offered expert
testimony analyzing the new auto allocation procedures used by the distributor, the distributor’s
policies regarding accessorization of new vehicles, and their economic effects of individual dealers.
This work involved extensive econometric modeling of the dynamics of dealer inventories and the
determinants of time to sale for individual vehicles.
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¢ For aconsortium of U.S., European and Japanese auto manufacturers and related firms, Dr. Neels
played a key role in a major investigation of long-term trends in mobility. This study was
worldwide in scope, addressing urban, rural and intercity passenger and freight transportation in
both the developed and the developing world. Its particular focus was on the sustainability of the
current transportation system, and the extent to which exhaustion of fossil fuels, environmental
constraints, infrastructure shortages or institutional barriers were likely to constrain mobility over
the next several decades.

Other Project Experience
¢ For an operator of vehicle and passenger ferry services to offshore islands, Dr. Neels conducted a
detailed analysis of fares, costs, market structure, the extent to which particular services are
subsidized, the structure of the market for ferry services, and the likely effects of changes in
conditions of entry.

¢ For amajor U.S. manufacturer that had been the target of industrial espionage and the organized
theft of technology and other trade secrets, Dr. Neels offered testimony involving the stolen
technology and, using a reasonable royalties approach, the damages suffered by the U.S.
manufacturer as a result of the theft. At the conclusion of a jury trial in the United States, the
manufacturer received a substantial damage award.

¢ For the U.S. Department of Energy, Dr. Neels conducted an extensive investigation of the
technological, institutional and economic factors influencing the demand for residential heating
fuels.

¢ For a Gas Research Institute study of natural gas usage in the steel industry, Dr. Neels provided
consultation on statistical issues and worked closely with a team of analysts examining the
economics of fuel substitution.

¢ Dr. Neels directed the team of economists responsible for conduct of the damages study for plaintiff
in a major patent infringement lawsuit in the consumer products industry. His work included
development of econometric models to forecast product sales in eight major world markets, analysis
of the effects of incremental changes in sales volumes on company profits, review of historical
pricing strategies and calculation of economic damages for a wide range of “but-for” pricing and
product introduction strategies. He and his team also played a key role in the analysis of the case put
forth by the opposing side and in the development of cross-examination strategies for opposing
expert witnesses. He was designated as an expert witness in this matter, but was not called upon to
testify.

¢ As leader of a project funded jointly by the Ford Foundation, the U.S. Department of Housing and
Urban Development and a consortium of local corporations, Dr. Neels directed a year-long study by
the Rand Corporation of strategies for privatizing municipal services in Saint Paul, Minnesota. A
major component of this project was a detailed analysis of the incentives created by different
financing mechanisms, organizational structures and personnel management systems. Findings of
the study were published in a major report entitled The Entrepreneurial City.

¢ Dr. Neels played a major role in the preparation of expert testimony on behalf of a group of major
domestic oil companies accused of conspiring to depress the prices paid to producers of a major
input to tertiary oil recovery projects. This testimony focused on an examination of purchase
contracts involving the defendants to establish market prices for the input in question over the
alleged damage period.

21 99



PUBLIC

¢ Forthe New York State Science and Technology Foundation, Dr. Neels participated in a project to
facilitate the transfer to civilian firms and the commercial exploitation of photonics technology
developed for military applications at a research center established at a major New York State
military installation. This project included an assessment of the commercial value of the technology,
the identification of firms in the vicinity of the research center with the research focus and
capabilities to absorb the technology, and the design of institutional mechanisms for facilitating and
supporting technology transfer.

Publications

“The Economic Cost of Airline Flight Delay”. With Everett B. Peterson, Nathan Barczi and Thea
Graham. Journal of Transport Economics and Policy, Volume 47, Part 1 (January 2013): 107-121.

“Federal Funding of Transportation Improvement in BRAC Cases.” Transportation Research Board
(2011).

“Private Sector: Lessons for the Public Sector” in Freight Modeling:State of the Practice in Current
Practice Session of Freight Demand Modeling Tools for Public-Sector Decision Making in Conference
Proceedings 40, Transportation Research Board, September 25-27, 2006, pp. 25,26.

“Pricing-Based Solutions to the Problem of Weather-Related Airport and Airway System Delay.” Air
Traffic Control Quarterly, Vol 10(3) 261-284 (2002).

“Congestion, Pricing and the Economic Regulation of Airports.” Transportation Research Board, The
Federal Aviation Administration, Conference on Airports in the 21* Century (April 20, 2000).

“Estimating the Effects of Display Bias in Computer Reservation Systems.” With Franklin Fisher, In
Microeconomics Essays in Theory and Applications. Ed. Maarten-Pieter Schinkel. Cambridge University
Press, 1999,

“Clinical and Economic Value of Cardiovascular Nuclear Medicine.” With Carla Mulhern. (September
1996).

“Insurance Issues and New Treatments.” Journal of the American Dental Association, 125 (January
1994): 45S-53S.

»

“Medical Cost Savings from Pentoxifylline Therapy in Chronic Occlusive Arterial Disease.’
Pharmacoeconomics 4, No. 2, (February 1994): 130-140.

“Analyzing Rent Control: The Case of Los Angeles.” With M. P. Murray, C. P. Rydell, C. L. Barnett, and
C. E. Hillestad. Economic Inquiry 29, No. 4 (October 1991): 601-625.

“Forecasting I[ntermodal Competition in a Multimodal Environment.” With Joseph Mather.
Transportation Research Record 1139 (1987).

“Modeling Mode Choice in New Jersey.” With Joseph Mather. Transportation Research Record 1139
(1987).
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“Direct Effects of Undermaintenance and Deterioration.” With C. Peter Rydell. In The Rent Control
Debate. Ed. Paul L. Niebanck. Chapel Hill, NC: University of North Carolina Press, 1985.

“Energy and the Existing Stock of Housing.” With M. P. Murray. In Energy Costs, Urban Development,
and Housing. Ed. Anthony Downs and Katherine L. Bradbury. Washington, D.C.: The Brookings
Institution, 1984.

“Reducing Energy Consumption in Housing: An Assessment of Alternatives.” International Regional
Science Review 7, 1 (May 1982).

“Production Functions for Housing Services.” Papers of the Regional Science Association 48 (1981).

Professional Affiliations

¢ American Bar Association

¢ American Economics Association
¢ Licensing Executive Society

¢ Transportation Research Board
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Appendix B - Dr. Reynolds Curriculum Vitae

Dr. Robert J. Reynolds joined The Brattle Group in July 2004. He received his B.S. in Business
Administration (Finance) from Northwestern University in 1965, and his Ph.D. in Economics

from Northwestern University in 1970.

Before joining The Brattle Group, Dr. Reynolds was Chairman of Competition Economics, Inc.,
which he co-founded in 1997. From 1992-1996 he was Executive Vice President of Econsult
Corporation, and previously joined ICF Consulting Associates as Senior Vice President in 1981.
Dr. Reynolds held the position of Assistant Director and Senior Economist in the Economic
Policy Office at the Antitrust Division of the Department of Justice where he both supervised
research in antitrust policy and was actively involved in DOJ investigations. His work at DOJ
included being chief staff economist on U.S. v AT&T until 1978. Since leaving DOJ, he has
specialized in statistical and theoretical analysis of industrial organization, public and regulatory
policy issues, and antitrust matters. He has been engaged to do such research by both private and

government clients (federal agencies and state AGs).

Dr. Reynolds was a Visiting Associate Professor at Cornell University (1981) where he taught
courses in Economics of Regulation and Microeconomic Theory. He was also a Visiting Lecturer
at the University of California at Berkeley (1976-77) where he taught courses in Industrial

Organization, Regulation, Antitrust, and Micro- and Macro-Economic Theory.

Dr. Reynolds was both Assistant (1969-73) and Associate (1973-75) Professors of Economics at
the University of Idaho where he taught courses in Intermediate and Graduate Micro- and

Macro-Economic Theory, and Graduate Seminars in Price Theory, Regulation, and Statistics.

Examples of consulting projects that Dr. Reynolds has led include the following:

Competitive Analysis and Regulation

o Analysis and testimony on market power issues in electric utility proceedings before

the FERC and in U.S. District Court.

o Analysis of pricing issues in an arbitration proceeding between a regional sports

network and a cable television system operator.
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Analyzes of pricing of U.S. Treasury securities offered on two electronic trading
platforms, to evaluate whether incentives established by the owners of one of the

platforms had harmed customers.

Analyses of market dynamics and entry in a monopolization case in the pay telephone
industry.

Preparation of reports for court proceedings involving monopolization, predation, and

discriminatory pricing issues in the airline industry.

Analyses of the effects in terms of market share and prices of exclusionary contracts

in retailing of cigarettes.

Analysis of pricing, entry, and competition in jet engine component repair markets in

Chromalloy v. United Technologies.

Estimating an aerospace manufacturer's "average variable costs" of producing engine
spare parts to evaluate whether planned price reductions could be construed as

predatory.

Evaluating whether price discounts offered by a manufacturer to its authorized
service facilities were justified by the costs of services these facilities performed on

behalf of the manufacturer.

Various analyses of rates of return and break-even prices for jet engine

manufacturing.

Analyzing whether maintenance contracts offered by a regional Bell company were

priced fairly relative to the costs of non-contract repairs.

Analysis of antirust and damage issues in litigation concerning devices for quieting

Boeing 737 aircraft engines.

Examination of pharmaceutical industry pricing practices in the Brand Name

Prescription Drug Antitrust Litigation.

Studies for regulatory proceedings and potential business ventures in the airline

computer reservations systems industry.

Evaluating whether a media company's decision to shut down a division in the

context of a merger was financially justified.
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Analysis of pricing in airline markets in connection with litigation concerning

allegations that U.S. airlines illegally signaled changes in fares.

Estimating average and incremental costs per customer for a television monitoring

business.

A study of the prospects over the next decade for approximately 30 lines of business

of a large aerospace and defense electronics company.

A study of the electronic security industry for a client considering an acquisition.

Mergers and Acquisitions

Assessment of merger issues, including efficiencies and exclusionary behavior, in

mergers of regional telephone companies and between wireless service providers.

Analysis of route-specific markets for a number of actual and potential mergers in the

airline industry.

Analyses of competitive issues in actual and proposed acquisitions in metal industries,

including in steel, aluminum, and lead/zinc.
Analyses of mergers and acquisitions in the petroleum industry.
Analysis of market data in a merger between manufacturers of aerospace fasteners.

Evaluation of benefits to passengers of the airline alliance between Northwest and

Continental.

Analysis of product markets, efficiencies, and vertical issues in acquisitions of jet

engine repair firms by an engine manufacturer with its own repair facilities.

Analysis of geographic markets, the effect of concentration on pricing, and plant

divestiture options for an acquisition in the gypsum wallboard industry.
Evaluation of vertical and horizontal competition issues for railroad mergers.

Assessment of competitive issues and efficiency arguments relating to Northeast

Utilities' acquisition of Public Service of New Hampshire.

Examination of telemetry and defense simulation markets for Loral's acquisition of

Fairchild's defense electronics business.
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Assessment of competitive issues for sales of airport slots and for potential acquisitions

in the airline industry.

Analysis of market definition, scale, and investment issues for several joint ventures
and potential acquisitions in the aerospace and defense electronics industries,

including jet engines, solid fuel rockets, airborne radar, and weapons control systems.

Assessment of import competition and scale economies for Alcatel's purchase of

Ericsson's fiber optics and telecommunications cable business.

Analysis of import competition, transfer pricing issues, and scale economies in
servicing equipment and in R&D for GE's acquisition of CGR's x-ray and medical

imaging business.

Examination of television markets in Turner Broadcasting's attempted acquisition of

CBS.

Evaluation of competitive issues relating to the merger between the gas and electric

operations of Public Service of New Mexico.

Analysis of scale and investment issues for a joint venture among jet engine

manufacturers.

Damages and Valuation Analyses

Development of a price model and analysis of damages in a case involving alleged

price-fixing in the sale of graphite electrodes used in electric arc steel furnaces.

Analysis of explosives pricing and damage issues in a case involving alleged price-

fixing in the explosives industry.

Estimating market values and cost of capital for cellular telecommunications

properties in California.
Damages analyses for private litigation involving pharmaceutical companies.
Damages analyses for an aerospace services firm.

Evaluating potential damages in connection with litigation involving devices for

quieting jet aircraft engines.
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J Analysis of market definition and damages in patent and antitrust litigation

concerning bus air conditioning units.
J Estimating the market value of a railroad transportation leasing firm.

o Damages analyses in connection with a class action litigation involving three major

domestic airlines.

) Analysis of freight transportation damages arising from conspiracy to prevent entry of ~

new materials handling technology for iron ore on the Great Lakes.

. Estimation of damages in a contract dispute between a firm selling medical laser

equipment and its manufacturing subcontractor.

° Analysis of the effect of warnings regarding adverse reactions on physician

recommendations for various drugs, for a product liability case.
J Analysis of antitrust and damages issues in Laurel Sand & Gravel v. CSX.

o Construction and analysis of a large invoice-based data base for a price-fixing damages

case in a wire products industry.
o Estimation of lost sales in a false advertising suit involving an over-the-counter drug.

. Estimation of historical market size and shares for a product liability case in the

pharmaceutical industry.

PUBLICATIONS

“Archimedean Leveraging and The GE/Honeywell Transaction,” with Janusz A. Ordover,
Antitrust Law Journal, 2002.

“Oligopolistic Product Withholding In Ricardian Markets,” with R. Masson and Ram Mudambi,
Bulletin of Economic Research, 1994.

“Oligopoly in Advertiser - Supported Media,” with R. Masson and R. Mudambi, Quarrerly,

Review of Economics and Business, 1990.

“Efficient Regulation with Little Information: Reality in the Limit?” with J. Logan and R. Masson,

International Economic Review, 1989.
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“The Competitive Effects of Partial Equity Interests and Joint Ventures,” with B. Snapp,
International Journal of Industrial Organization, 1987.

“Preying for Time,” with D. Easley and R. Masson, journal of Industrial Economics, 1985;
reprinted in Geroski, Philips, and Uplh, eds., Oligopoly, Competition and Welfare, Basil
Blackwell, 1985.

“Competition and Antitrust in the Petroleum Industry: An Application of the Merger
Guidelines,” with G. Hay, in Antitrust and Regulation: Essays in Memory of John J. McGowan, F.
Fisher, editor, MIT Press, 1985.

“Contestable Markets: An Uprising in Economics, A Comment,” with M. Schwartz, American
FEconomic Review, 1983.

“Losses from Merger: The Effects of a Change in Industry Structure on Cournot-Nash
Equilibrium,” with S. Salant and S. Switzer, Quarterly Journal of Economics, 1983; reprinted in
A. Daugherty, editor, Cournot Oligopoly, Characterizations and Applications, Cambridge
University Press, 1988; reprinted in L. Philips, editor, Applied Industrial Economics, Cambridge
University Press, 1998.

“The Effects of Antitrust Enforcement: Theory and Measurement,” Georgetown Law Journal,
June 1980.

“Critique of J. Fred Weston's ‘Industrial Concentration, Mergers and Growth’,” Conglomerate
Mergers and Public Policy, 1981.

“The Effects of Regulation: The Case of Oil Pipelines,” invited paper, American Statistical

Association, Proceedings, 1979.

“Appraising Alternatives to Regulation for Natural Monopolies,” with L. Lewis, in Qil Pipelines
and Public Policy, American Enterprise Institute, 1979.

“Statistical Studies of Antitrust Enforcement,” with R. Masson, invited paper, American
Statistical Association Papers and Proceedings, 1977.

“The Economics of Potential Competition,” with B. Reeves, in Masson and Qualls, eds., Fssays in
Industrial Organization in Honor of Joe Bain, Ballinger, 1976; reprinted in Siegfried and Calvani,
eds., Economic Analysis and Antitrust Law, Little Brown, 1978.
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OTHER RESEARCH ACTIVITIES

Dr. Reynolds has presented papers at various meetings of the Econometric Society, NBER

Conferences in Industrial Organization, other professional meetings and various universities
[e.g., Yale, Berkeley, Stanford, Pennsylvania, Cornell, Toronto, International Institute for

Management (Berlin)].

Dr. Reynolds has served as:

Chairman and discussant at meetings of the Econometric Society and

Telecommunications Policy Research Conference.
Member, Editorial Advisory Board, Managerial and Decision Economics. .

Reviewer for the National Science Foundation, Rand Journal of Economics,
International Fconomic Review, International Journal of Industrial Organization,

Journal of Industrial Fconomics, and American Economic Review.

Invited participant in the University of Chicago Conference on Regulation, 1970;
Dartmouth Conference on Regulation, 1972; University of Pennsylvania Conference
on Antitrust Law and Economics, 1978; University of Virginia-MSS Conference on
New Directions in Theoretical Industrial Organization, 1979; NBER (Northwestern)
Conference on Information and Strategic Behavior in Economics, 1980; NBER
(Berkeley) Conference in Theoretical Industrial Organization, 1980; Oxford

Conference in Theoretical Industrial Organization, 1984.

PROFESSIONAL AFFILIATIONS

Member of:

American Economic Association

Econometric Society

Royal Economic Society

AAAS
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