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Before the 

SURFACE TRANSPORTATION BOARD 

TRI-CITY RAILROAD 
COMPANY, LLC, a Washington 
limited liability company, 

Petitioner, 

vs. 

THE CITY OF RICHLAND, of the 
State of Washington, located in 
Benton County, Washington; and 
CITY OF RICHLAND RAILROAD 
an Unregistered Entity or Tradename 

Respondents. 
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) 
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RANDOLPH PETERSON, being first duly sworn on oath, does hereby 

depose and state: 

1. I am the President and CEO for Petitioner Tri-City Railroad 

Company, LLC ("TCRY"). I am over the age of eighteen, and am competent to 

to the matters contained herein. The matters contained herein are either 

based upon personal knowledge, or are within the scope of my speaking authority 

forTCRY. 
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2. TCRY is a limited liability company organized under the laws of 

the State of Washington. Its headquarters are located in Kennewick, Washington, 

and its principal place of business is within the State of Washington. TCRY is a 

Class III railroad operating under notice of exemption. Exhibit 1 is a true and 

correct copy ofTCRY's Notice of Exemption, FR-4915-00-P. 

3. On September 28, 1948, the Interstate Commerce Commission, 

authorized construction of rail to serve the Hanford Nuclear Facility, in the matter 

Northern Pacific Railroad Company et al Trackage Rights etc., FD 15925 (I.C.C. 

1948). See Exhibit 2, a true and correct copy of FD 15925. TCRY became aware 

of this document once it entered into a lease for the same trackage described 

therein, in 2002. 

4. The tracks were known in the 1940s as the "Hanford Trackage." In 

recent times, they have also been referred to as the "Richland Trackage", as well 

as the "Port of Benton Trackage" or "POB Trackage". To be distinct from the 

"City of Richland Railroad", I refer to the trackage TCRY operates upon as the 

Hanford Trackage. Exhibit 3 is a true and correct copy of the rail map, as of 

2015, showing TCRY's operations on the Hanford Trackage. 

5. Prior to 1999, the Hanford Trackage west of the wye ended in a 

short spur (See Exhibit 4, a true and correct copy of a picture of the short spur) 

depicted below: 
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6. In 1997, Richland entered into Contract No. R006-97ES13438.000 

with the United States Department of Energy ("DOE Easement"), which was 

recorded with the Benton County Auditor on October 30, 1997 under recording 

number 97-27682. See Exhibit 5, which is a true and correct copy of the DOE 

Easement. The DOE Easement provides that it is for "the purpose of constructing, 

repairing and maintaining a railroad spur which connects to the railroad currently 

owned and operated by DOE[.]" 

7. On October 1, 1998, the DOE transferred its interest in the 

Hanford Trackage to the Port of Benton ("POB"). See Indenture, a true and 

correct copy of which is attached as Exhibit 6. 

8. On February 1, 1999, POB granted Richland an easement "for an 

access and utility easement for a railroad spur." See Easement Deed, a true and 
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correct copy of which is attached as Exhibit 7. The deed was recorded with 

Benton County under No. 1999-003771. Unlike the DOE Easement, the POB 

Easement Deed does not specify that the railroad spur continues from the Hanford 

Trackage, though it does state that it begins from a point located within the DOE 

railroad spur easement. 

9. In 1999, Richland constructed railroad tracks of slightly less than 2 

miles in length, with a short, 500' passing track near the middle of the new rail. 

As of 2002, no industries were located upon that spur. 

10. In 2002, POB entered into a Railroad Lease with TCRY for 

occupancy of certain premises and operation of a common carrier by rail on the 

Hanford Trackage. See Exhibit 8, a true and correct copy of the Railroad Lease. 

At the time TCRY entered into the lease, there was no indication that Richland 

planned on developing a railroad, let alone a railroad that would be in competition 

with TCRY. 

11. Prior to entering into the Railroad Lease in 2002, TCRY entered 

into a Service Agreement with Richland, under which TCR Y contracted to 

operate on the City of Richland's track on Richland's behalf. See Exhibit 9, a true 

and correct copy of the Service Agreement. From 2002 through 2009, TCRY, as 

operator, provided service to several industries which began to receive service 

along Richland's rail. 
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12. In 2009, BNSF Railway Company ("BNSF") commenced suit 

against TCRY, claiming that under FD 15925, BNSF had the right to operate 

without charge on the Hanford Trackage constructed by the DOE, and that it was 

not responsible for maintenance of the same. See BNSF Railway Co. v. Tri-City & 

Olympia Railroad Co., LLC., 835 F. Supp.2d 1056 (2011) a true and correct copy 

of which is attached as Exhibit 10. 

13. In December, 2010, Richland terminated the Service Agreement 

with TCRY as the operator of what Richland began to call 'City of Richland 

Railroad' ("CORR"). Richland then demanded that TCRY agree to eliminate its 

only passing track on its system, located at its interchange point with the two 

Class I carriers, in order that Richland could construct a new, unrelated at-grade 

crossing ("Center Parkway"); and then demanded that TCRY pay an annual 

access fee going forward to operate on the CORR. See Exhibit 11, a true and 

correct copy of which is attached. TCRY refused to sign the agreement. CORR 

thereafter banned TCRY from accessing any customers on the CORR. 

14. After CORR banned TCRY from direct service of shippers on its 

railroad, TCRY's only access on the CORR is as a handling carrier for the Union 

Pacific. 

15. On January 5, 2011, Richland and BNSF entered into a contract 

under which BNSF agreed to cease doing business with TCRY at TCRY's 
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interchange location. See Contract No. 22-11, a true and correct copy of which is 

attached as Exhibit 12. 

16. In April 2011, Richland and UP signed the "City of Richland 

Standard Form Railroad Track Use Agreement. See Contract No. 42-11, a true 

and correct copy of which is attached as Exhibit 13. 

17. After CORR forbade TCRY's operations on the CORR, the below 

sign, threatening criminal prosecution for trespass, was posted in 2011. (See 

Exhibit 14, a true and correct copy of a picture of the City of Richland Railroad 

sign) 
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18. In 2013, CORR reconstructed the railroad track it built in 1999 

pursuant to its DOE/POB easement, adding numerous switches and double track 

for a large portion of its railroad. 

19. In 2013, Richland filed a petition with the Washington State 

Utilities and Transportation Commission ("UTC") to remove TCRY's only 

parallel passing track. 1 Removal of the passing track would benefit Richland, and 

CORR, in two ways. First, it would provide Richland with an additional arterial 

road for traffic; second, it would eliminate TCRY's only parallel passing track on 

its system, having the effect of leaving TCRY's market competitor, CORR, with 

the only parallel main and siding on either Railroad. 

20. CORR sought and received approval from the Washington State 

Department of Ecology to fill in certain wetlands for the purposes of constructing 

new rail. See Order 10664, a true and correct copy of which is attached as Exhibit 

15. 

21. Exhibit 16 is a true and correct copy of a rail spur easement 

granted by CORR to Del Hur Industries for Del Hur to construct and connect a 

rail spur to the CORR. 

22. TCRY was never presented an opportunity to comment upon or 

oppose the creation of the CORR and its market competition with TCRY over the 

1 See FD 35915. 
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same shippers, because CORR never properly sought authority from the Board to 

operate. 

23 . The CORR, as depicted below (Exhibit 17 is a true and correct 

copy of a map showing the location of the CORR), presently charges BNSF and 

UP a fee in order for them to have access to the CORR. In addition, the shippers 

on the CORR are separately charged by the rail carriers: 

HOQN RAPIOS 
INOUSTRIAt PARK 

• 1: CERTIFIED DEF 
• 2: COST LESS CARPET 
• 3: NORTHSTAR BIOFUELS (JBS) 
• 4: PERMA-RX NORTHWEST 
• 5: CENTRAL WASHINGTON CORN 

PROCESSORS (CWCP) 

• 6: AGRO GYPSUM 
• 7: CENTRAL WASHINGTON CORN 

PROCESSORS (CWCP) 
• 8: PREFERRED FREEZER SERVICES 
• 9: WESTCOASTWAREHOUSE 

~CW) 

24. In the City of Richland's January 2016 Horn Rapids update, it 

identifies CORR connecting to and extending from the "Port of Benton Railroad'', 

and being connected to "existing private railroad". A true and correct copy of the 

2016 Hom Rapids update is attached as Exhibit 18. 

VERIFIED STATEMENT OF RANDOLPH PETERSON 
RE: PETITION FOR DECLARATORY ORDER - 8 



Figure 12: Railroad Infrastructure Plan 

25. Richland continues to advertise sale of commercial property on the 

CORR. A true and correct copy of such an advertisement is attached as Exhibit 

19. 

26. Below is a true and correct copy of a chart (Exhibit 20) depicting 

rail traffic on the CORR. The chart divides inbound/outbound carloads handled 

directly by BNSF, or by UP with TCRY as its handling carrier. 
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By way of explanation, Central Washington Com Processors, Preferred 

Freezer Services, Del Hur Industries, Northstar BioFuels, Certified Def., Cost 

Less Carpet, and the City Loop did not exist prior to 2009, which is why the chart 

above does not reflect any of their carloads prior to 2009. 

27. Depicted below is a true and correct copy of a chart (Exhibit 21), 

which reflects that between January 1, 2013 and May, 2016, traffic on the CORR 

consisted of 6,074 carloads. All those carloads crossed TCRY. 
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City of Richland Railroad 
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28. Neither CORR nor Richland have sought from TCRY a license or 

easement, nor has TCR Y granted a license or easement modifying or expanding 

the scope of the 1997 and 1999 railroad spur easements. Neither CORR nor 

Richland have ever sought permission from TCR Y to permit the transit of rail 

traffic across its Railroad to reach CORR, nor has CORR compensated TCRY for 

crossing its Railroad. 
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SUBSCRIBED AND SWORN to before me this 16-+"'day of May, 2016, 
by RANDOLPH PETERSON. 

Notary Public 
State of Washington 
Debbie K. Miller 

MY COMMISSION EXPIRES 
November 19, 2019 

Notary Public in and for the State of 
Washington, residing at ~"t><> '\<( c.. ..... 4!... 

My Commission Expires: l l - lq- ;;>ol 9 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7 '/~ day of May, 2016, I caused to be 

served a true and correct copy of the foregoing VERIFIED STATEMENT OF 

RANDOLPH PETERSON RE: PETITION FOR DECLARATORY 

ORDER, by the method indicated below and addressed to the following: 

Heather Kintzley 
Richland City Attorney 
97 5 George Washington Way 
PO Box 190 MS-07 
Richland, WA 99352 

The City of Richland 
505 Swift Boulevard 
Richland, WA 99352 

x 
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31116 SERVICE DATE - JUNE 23, 2000 

DO 

FR-4915-00-P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Finance Docket No. 33888] 

Tri-City Railroad Company, L.L.C.--Lease and Operation Exemption--Rail Line of the 

Port of Benton in Richland, WA 

Tri-City Railroad Company, L.L.C. (Tri-City), a noncarrier, has filed a verified 

notice of exemption under 49 CFR 1150.31 to lease from the Port of Benton (POB) and 

operate approximately 17 miles of rail line currently owned by the POB,1 known as the 

Hanford Site Rail System, Southern Connection extending from milepost 46.6 at the 

junction with the Union Pacific rail line in Richland, WA, to milepost 28.3 at the border 

to the U.S. Department of Energy's Hanford Site, connecting with the Hanford Site Rail 

System, Northern Connection (north of the City of Richland). Tri-City will become a 

Class III rail carrier.2 

Tri-City indicates that it has entered into a maintenance and operation contract 

with the POB, which provides for Tri-City's operation of the rail line on behalf of the 

POB. 

The transaction is scheduled to be consummated on or after June 21, 2000. 

1 See Port of Benton--Acquisition and Operation Exemption--U.S. Department of 
Energy Rail Line in Richland, WA, STB Finance Docket No. 33653 (STB served 
Oct. 6, 1998). 

2 Tri-City states that its projected revenues will not exceed those that would qualify it 
as a Class III carrier. 



STB Finance Docket No. 33888 

If the notice contains false or misleading information, the exemption is void ab 

initio. Petitions to revoke the exemption under 49 U.S.C. 10502(d) may be filed at any 

time. The filing of a petition to revoke will not automatically stay the transaction. 

An original and 10 copies of all pleadings, referring to STB Finance Docket 

No. 33888, must be filed with the Surface Transportation Board, Office of the Secretary, 

Case Control Unit, 1925 K Street, N.W., Washington, DC 20423-0001. In addition, one 

copy of each pleading must be served on John Hawkenson, 2579 Stevens Drive, Building 

1171, P.O. Box 1700, Richland, WA 99352. 

Board decisions and notices are available on our website at 

"WWW.STB.DOT.GOV." 

Decided: June 16, 2000. 

By the Board, David M. Konschnik, Director, Office of Proceedings. 

Vernon A. Williams 

Secretary 

- 2 -
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SEC 

SERVICE DATE- OCTOBER 20, 2000 

SURFACE TRANSPORTATION BOARD 

DECISION 

STB Finance Docket No. 33881 

PORT OF BENTON--CHANGE IN OPERATOR EXEMPTION--TRI-CITY RAILROAD 
COMPANY, L.L.C. 

Decided: October 17, 2000 

On May 31, 2000, Port of Benton (POB) filed a verified notice of exemption under 49 
CFR 1150.31 for a change of operator on approximately 17 miles of its rail line, known as the 
Hanford Site Rail System, Southern Connection, extending from milepost 46.6 at the junction 
with the Union Pacific Railroad Company rail line in Richland, WA, to milepost 28.3 at the 
border of the U.S. Department of Energy's Hanford Site, connecting with the Hanford Site Rail 
System, Northern Connection (north of the City of Richland) . . 

On June 13, 2000, Tri-City Railroad Company, L.L.C. filed a verified notice of 
exemption to lease and operate the above-described rail line from POB.1 Because the June 13 
filing is essentially a substitute for the May 31 filing, POB, by letter filed October 4, 2000, 
requests that the notice of exemption it filed on May 31 be withdrawn. The request will be 
granted and the proceeding will be dismissed. 

It is ordered: 

1. The request to withdraw the notice of exemption filed on May 31, 2000, is granted and 
the proceeding in STB Finance Docket No. 33881 is dismissed. 

1 See Tri-City Railroad Company, L.L.C.-Lease and Operation Exemption--Rail Line of the 
Port of Benton in Richland, WA, STB Finance Docket No. 33888 (STB served June 23, 2000). 



2. This decision is effective on its date of service. 

By the Board, Vernon A. Williams, Secretary. 

-2-

STB Finance Docket No. 33881 

Vernon A. Williams 
Secretary 
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CONF'IDEi~TIAf;i_:: -.i:?.tJBJEC.T TO :n;s.FEC'i'ION ONLY i3Y PARTIES TO TH:!: E.£'.iO?..D 

This report will not be ,rintea. i.n fUll in the permar!ent series 
of Interstate Commerce Commission reports. 

INTERSTATE COMMER.CJ!) ~~.ISS!ON 

Finance Docket Nq . 15925 

NORTh"F..RN PACIFIC RAILWAY COMPANY, ET AL. TRA.CKAG-E ):lIGHTS ETC. 

Submitted July 15, 194~. Decided Scpt .. mriQ.e..r 28, 19.1a... 

(l) Acquisition by ·the Northern Pacific Rai.J.wa~r Company of track.., 
age rights over that portion of the Yeki~a branch line of 
rmilroad of the Oregon-Washington Railroad & !favigation 
Ocmpany, Union Pacific Railroad Company, lessee, between 
Kennewick and a. connection with tracks· to be constr'..lcted 
by the United Sto:.tes of .. !\.m .... rica, in Bento;1 Count;,·, :Jash., 
approved and authorized. Conditions prescribed. 

(2) Certificate issued authorizing operation by the i.'forthern 
Pacific. Railway Company and the Union Pacific Railroad 
Company over that · portion of a line of railroad, con­
·struc ted and to be constructed by the Uni~ed States of 
America, extending from a ccru1ection '·1ith the Yo.kiraa 
branch of the Oregon-l1c.shington Rc.ilroad & Navigation 
Company to and into an exchange ye.rd which the Uni teci. 
StE\tes will construct near the north b~k of the Yakima 
Riv er, in Ben ton County, ·1lc.sh. Condi tions•_pre::;cri bed. 

_L. B. da:Ponte, Conrad Olson, roi.d F. J. Melia for ap)liccnts, 
Ro~er I. H~rris and F. A. 11.llan for Atomic Energy 

Commission. 
A~ N. Whi tlcck, Thomas li. l>:nggire, r>.nd Larry H. Dugi:'.!1 for 

Chic~o, Milwaukee, St. Priul and Pacific Railrond Cor.ip.:my, 
intervener. 

J. B. Daubenspeck, H. F. Love, L. ~- Borden, .'\.. R. Tenn, 
and G. A. Robison for employees C'f the Chicago, Milwaukee, 
S_t, P2.Ul & Pacific Railroad Comp<my. 

P. Y.:. Byers · and C. W. Stevens for other raihray employees . 

REPORT OF THE CCMMISSION 

DIVISION ->, COWHSSIOHERS LEE, HAHAFFIE, .AND MILLER 

BY DIVISION 4: 

Exce:ptiona to the report proposed by the examiner were: filed 
and the case was a,rgucd orally, Cur conclusions ·differ sotlewliat 
from those recommended by him. 

The Northern Pacific Rail1·1ay Company, hereinafter 
sometimes called the Northern Pacific, . a11d. oregon ... ·.vashington 
Railroad & Navigation Company, Union Paci::ic Railroad 
Company, lessee, hereinafter ref erred to jointly as the Union 
Pacific, by application !"iled Novomb;.;r 25 1 1947, ap;,Jlied. for 
permission, under section 1(18) of the Interst<0.te Commerce Act, 
to extend their operations by trackage rightc <i.na. j.Jint use 
over that portion of a line of railroad, constructed and 
to be constructed by the United States of America, from a ccn~ · 
ncction with the Yakima brcnch of the Orer,on-Hashingtcn Railr:::ad 
& Navigation Ccmpany tc and into a.n interchange y:.1.I'd ivhich the 

--------·-·-·-·"·--""-----·-·----·-·-·-·---···-··-·----·----
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United States will construct ne~r the north tanl~ of the Yakima 
River, approximately 6.67 milcsj in connecticm with which pro­
posed operation the North~rn Pad.fie! Railwa;r Company proposes 
to acquire, under sectic,a 5(2) of the actJ trackc.ge rights over 
the said Yakima branch from the point of crmnection with the 
proposed railroad t~ be constructed by the Ur.ited States to 
Kennewick, approx~mately 4.92 miles, all in Benton County, 
WP.sh. The At.om;f.: Energy Co111D1ission, hereinafter referred to 
as AEC, i~~erv~ncd in support of the application, and the 
Chica~c, Milwa:.Ucce, St. Paul & Pacific.Railroad Company, hore­
inaft-•;r referred to '3.s tho Milwaukee, interve:ned in opposi ·~ion 
thr.reto. A hearing was held and briefs were fllec.. At the 
b<Jaring railway employees of the Milwaukee, lines west, wero 
represented and opposed the granting of th,;; application• 
Repres~ntntives of other railway omployeos ~lso entered appear­
anccis at the hearing but introduced :10 evidence. No representa­
tions hD.VC been ,;,1adc by a:ny State authori t;r• Unless othc:?>wise 
indico.ted, all points hereinafter mentioned aro in the State 
of Vfo.shingt6n. · 

~he sole purpose of th6 inscent application is to provide 
ad.ditional ro.il transporta.tion service from th0 south to the · 
Rr.nford Engineering Works, also 1Fnown as tho Eanf"crd Proj -Jct, 
~ vast area located in Benton, Grant, and F.ranklin Countios, 
comprising 640 square miles, or more than 400,000 acreo. Han­
ford '7tcrks is used by thG Governnwnt; in tho i;roduction of plu­
tonium, an clement which is n::it or.ly vital in connection with 
thG development of military weapor.s, · but which also has import­
ar-t o.nd far reaching peacetime a.pplicQtions. It is the only 
;arge-scalc plutonium producing plant in the Un~ted Btatas. 
Tremendous inbound tonnages of coal, chemicals and other com­
modities arc re:ceived at tho project, making continued rail 
service thereto csscntiul. 

Construction of Hanford Vforks wa~ commenced in March 1943, 
~.nd completed in February 1945. 'I'hc original construction and 
operil.tion was conducted b;r E. I. d11 Pont de N<imours end Company, 
under the supervision of the \1ar Dcp:-crtmont, in accordance with 
the provisions of a 11 pure cost contrQct 11 under which the Q-ovcrn­
"1tlnt agreed_ to reimburse the contractor for ali expenditures -
and losses, including transportatio~ costs. By appropriate 
.fongrcssional legislation approved .\.ugust 1, 19~6, and an Execu­
tive Orde~ issued Dcc0mbor 31, 1946, the project was tro.nsferred 
from the ~iar D0po.rtment to AEC. As of Sept omb.:::r l, 1946, the 
General Eloctric Cornp~ny has beon oporating Hanford Works pur­
sua~t to a pure cost cont;ro.ct substo.ntic-.lly the same; o.s ~he 

l 
or!ginal duPont contract. Since tho inception of Hcnforn Wo~ks, 
the contracts under which operations a.re conducted hav·~ ·:Jcon 
classified as 1< s&cret 11 by the o.ut:10r·ities charged with th& duty 
Qf its administration. The nature of the project ~equires that 
the greatest degree of security be exer~ised o.t all times ba-. 
cause the interruption of' plant production for e.ny reason 
would be critical. · 

In connection with the original con~truction, the Govern- ­
men~ built a standard-gage, single track railroad line to serve 
th~ resiuential and opero.tional areas. Tr..is Government-o~nod­
and-operatcid railroad system !s made up of approximately 180 
Jiiles of main line, industrial spurs, and classification yards, 
a portion of which formerly belonged to the Milwaukee. In 

--------------------
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Finance Docket No. 14330, Chicago. M. St•P• & P, R. Co., Trustees 
Abandonment, 254 I.c,c; 831, decided Oc'Gober 15, 1!1~3, 
wc;.pemi ttoo. abandonment· of that portion of: the Milwaukee's 
Hanford branch extending from a point near Vernita to Hanford, 
approximately 25.105 miles . Subsequently that segment was ac­
quired by the Government for $375~000, and it now forms a part 
of the Government railroad within the restricted area. 

At present, the only rail service to Hanford lforlrn is pro­
vided from the north by ths Milwaukee's Hanford branch extending 
from Beverly Junction to a connection with the Government-owned 
railroad, approximately 20.79 miles. Interchange is effected at 
Riverland, a point epproximately 1,75 miles inside the Go7ern­
ment confine, but · in the Milwaukee's tariffs the station designa­
tion is s:r..vwn as Hs.•ford. The history of the Mi~Naukoe's line 
and its operational function into the project will be described 
below. 

Richland :s the residential section and the main adminis .. 
tration araa of Hanford Works, It is locatedVnn the eztrcme 
~~utheastern section of the reservat~on, abput 5 iles north of 

/'"the proposea connection with tho Union Pacific nd approximately 
( 48/miles by rail from the connection with the Milwaulrne on the 
'-nOrth. Richland is to be developed into a nor:nal Ame~·ican com-

munity. It is a mod.;irn and pe:::'manent city with standard school 
facilities, stores, service establishments, theaters, ch1~rchcs, 
recrciational facilities, a post office, and a bank . This commun­
ity gri;w from approximately 25P inhabitants before the project 
was u~dertaken until now it contains sufficient housing to 
accor.smodate approximately 18,000 individuals whose family hciads 
are engaged in the operation of Hanford Works. In addition-, 
anotber community of about 5,000 c-:mstruction workers is located 
at !forth Richland, approximately 2 miles north of the existine; 
city limits of Richland , The industrinl area of the project 
e~tends north, east, and west of Richlan~ and contains several 
nein production plants, 1 of which is ·not more than 4 miles from 
;l.ichland. Other processing plants 'J.X'.;l located farthvr north, and 
arc closer to the Milwaukee than to the p~oposcd interchange with 
the applicants. Because of a current cxpansiJn program, it is. 
anticipated that the permanent population of ~ichl~nd w~ll ulti­
mately increase to 25,000 citizens, and that ~ho temporary popu­
lation of North Richlnnd, during tho period o! tho now construc­
tion, will approximo. to 20, 000 inhabi ton ts. Tho work oJ.ready 
assigned in connection with the expansion prog:roa.m is sufficient 
to last;· 4 or 5 years. · 

In ord€ir to expedite completion of the mqlansion program 
ant: in the interest of economy, the authoritic,; at Hanford 'iforks 
r•cently ho.vc obtained the use of a major portion of tho Govern­
,,cnt-ownod Pasco General Depot, hereinafter .:omotimcs rcfc;rrcd 
to as the depot, located southeast of Pasco nc..:ir the confl.uenc.e 
o': the Snake. and Columbia Rivers. 'I'he depot i!l (\pi;iro:l<'imo.tcly 
15 miles from Richland, e.nd consists of 8 pormani:mt typo mode:rn 
v'arehouses, each coi1tainL1g npproximatcly 16E,OOO square foot 
.>f floOI' spa.co. In addi t:i.nn, various othc;r shops ro.nd service 
b:.iildings, whic!l are appurten1rnt to an c st'.lblisJ:i.mont of this 
~ature, are ava~lable. The depot area comr~ises ?lS acres and 
is provided with adequate outside storage yards, roadways 1 
unloading docks, a railroad system to meet tho requirements 



.· .... 
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of the operation, and is fciiced and patrolled in accorda..Y\cc with 
security regulations . It is considered a pc,rm:i.ncnt facility in 
connection with futur0 operations tlf Hanford Works. The original 
cost to the Government; for construction of the warehouse 'Juild­
ings alone in 1942 was approximately $2,535,000, and it is csti­
L'lll.ted that to duplicatEl these warehouses 011 the Hanford Project 
at present prices would cost the Government mo~o th~n $5,000,000, 
exclusive of necessary appurtenances. The depot is s1·:itched by 
the Northern Pacific, but the tracks of the Spok::..n& i Portlo.nd & 
Seattle Railway are adjacent thereto. It is utilizod for storago 
of various materials and equipment which must be protected from 
the weather, and which arc now ~rriving for the curront expansion 
program at Hanford ·:.orks. Between June 19 i 1947, and Jo.nuo.r•y 26, 
1948, a total of 167 carlosds, or 9 1 384 1 246 pounds, of freight wa~ 
received and placed in storage at the depot for ultimo.to use at 
Richland. Much of this property wo.s rec.ei·1cd by rail, and con­
sists principally of building materials and certain chemicals. 
The volume is expected to incre~so greatly. Storo.ge ~pace fer 
chemico.ls shipped in tank-car lots is limited in the restricted 
area so that provision must be maC.e to hold ~hcmicals at the 
depot until needed, Some plumbing supplies sto'l'.'oo. at the depot 
were trucked in from Portland, Oreg,, and other nearby points. 

Negotiations for a southern rail conn.er.tion to serve the 
project were commenced in June 19~3, when the applicants were 
invited by army officials in charge of construction a" Ranford 
Works to build, at the railroads' exponso, a lin0 to connect 
near Richland with tho Goverruncntts r Gilroad then under construc­
tion within the reserv!:.. ti on. This the rrd lroads ro.fusod to do. 
Subsequent discussions involving alternative proposals were had 
between the parties, culminating in :ui agreemc~t recchcd during 
th<J first week of August 1943, under · which the rail.roads were 
to contribute ~75,000 and to pay an allowance of ~2 for co.er. 
loaded car handled in line-haul movement into or out of the pro­
ject. Because of higher construction costs in 1947 as compared 
to 1943, these ar.?ounts wore incre;:isod to ~~100,0UO and $4 per 
car, respectively, in the fin~l contract. The lump-sum contri~ 
bution by the railroads was to be in lieu of tho cost to them 
of constructing int0rchange tr~cks at the point of connection . 
The project authorities .insisted thnt for socU!'ity r011sons the 
interchange yards be located witliin th0 i•osGrv.:i.tion, Cont:c'.'.ets 
covering the proposed construction by tho Government and opera­
tion by the applicants of the south(,J>n gnte:w.J.y wcr<: pri:ipcrcd and 
completed in Sopt<1mbi.>r 19~3, but boci\use of f:iilurc to obtain 
requisite approvcl of the Office of D~fcnsc Transportation such 
construction and operation into tho project were not consummated 
at thc.t time , Thoroafter the matter la.y dormant until i;ho 
middle of 1947 when the then collJilland:i ng officer of' tho p!'oj ect: 
contacted the applicants and again broached the proposition that 
tho railroads build a southern connection at thoir own cxpcnst::>, 
Th0 ~pplic~nts rejected the idea of building into the project 
but stated that they were willing to resume negotiations on bases 
similo.r to those existing in 1943, wh<.<n the original proposal v:o.s 
blocked. Further discussions wore had which fino.lly resulted in 
execution of the two contracts covering the proposed construction 
and operation of the southern connection for which nutho!·i ty is 
sougl1t in the instant application. . I 
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Both agreements are da·cea: N6'vember S/ 1£.4?, and c.r·e conei­
tioned. upon our priol'.' apprJval, if .·· such approval is requir~d. 
Pursuant to the terms of the first contract, the linion Pacific 
grants to ~he Northern Pacific the ri0ht to ~se in bridse move­
ment tha.t po1·tion of the former 1sY.a.kima brunch, e>~v.:teading frol!l 
a connection at Kennetrick to the ~unction o!' the t;nton Pacific 1s 
line 1.d.th the track to l::e oonstructe:i by the Government, a 
distancE! of appro~dmately 26, 000 feet. As comJ_Jensz~tion fo:r- the 
rights gri;mt ed, the Northern Pac:t:r'i c agrees to ,ar the sum of 
~4,594.02 per.annum, or one-helf of 6 percent on r.ll1 asree:i book 
value.of $183,77~.93, plus one-ha:lf of 5 percent ~pon the actual 
cost of all future additions and betterments chargea·ola to 
capi teJ. account. The Norti1e1n :Pacific will also pny a per--cc.r 
proportion of the actu.:tl costs incurred by the Uu5_on Pacific 
for mnintenBnce and oper~tion, including insurance a~d taxes. 
Follot:ring a test period the parties may ag:•ee upon a flat-rc.te 

, . per-ca~· charge which will be subj P.ct to futiu·e char>ges from . 

I
:. time to time a? c:indi ti ens warrant. Nothing he_:ei'-~ --~~·-· ~g __ .P.~ ... c:)m:- · 
'.t ~<Las._:p_e~s_&o...n_3_Q __ £..l:!,~i:;e _ _t_l!_q_ __ :::~~.or .Th0..@-..§.~s tl;t_tar-'t9~ J 
i -w.Ltho.llt..-0.ur .. _p..r.:tor_ai.J:t.J:i.QI.:...HY. •.. General cnntrol., management ana. 

·i. administration of the )oint traclrnge shPJ.l remain 1n the Union 
.J t Pacific, · bu1; <?.11 rules, regulations, and trnin s~heC:.ules sh::Ul 

be equal, just, and fair as betNe"n the parties :i.sing tb_e line. 
The books ano. records of the Union Pacific '::>P-f;.ring on the costs . 
of im;ir;..vernents to the propel'ty, er of me~n'.:enanc<i ant1 opsl•ation 
thereof, shall be m~de a•;?.ilable ·~o the Nc::-i;hern Pacific fo:.· in­
s:;>ection at aJl times. Shr:·..ilC<. t:1e No::-tliern Pacific d.e:f'Cl.ult cin 
any paym ent or f:Ul tC> perform an:' cf 5.ts c"vc:nants un<l.e1 the 
agreement, which default er :a.1lu:·e sm:q, continue fo::- c. period 
of 6 months after written wtice '..iy thG i;ni r.' n Paci.fie, -:.he latter 
may, at its election, termi:iate thl' eg~""Jement Md e:irclud.C" the 
former i'rom all use of the J;>rcper ·cr covered thereby. Otl1ei• pro­
visions pel:'taining to joint "'lllplo:-'1.1es., Ci.smo. g c: claims fl)r less of 
property or injury tc persons, ne~iigence of 1·1c rkmori, cJ.eari ng 
wrecks, t.md ai·bi tration, t;.sucl.J ly :::mbodieC. in instrtunentc cr.v·erL1e;; 
joint-f<'-Cili ty errangera0nts botwelln railroads a.re cont!'l.ined in 
the cgrcement. l'he cont!'act, by its terms, ls to become 
effecti·re upcn ccmpletion of cr.nst;:·uctic-n of the Go·.rernment 
tl'.:>.ck lrith 1·1hich i;he Y::-.kima. brpnc'-i. is to connE'ct, rind continue 
in effect so long ns tnG Nnrthcrn l'r:ci:::':i.c sha:l ha•·e ti1e rig':lt 
to operate over said Government t ;:ack; :provided -;;nat the Northt.rn 
Pacific may terminate the agi·eement l::y 6 mon":.hs 1 notice in 
writing at e.nytim•.? afte1· 2 years f r·om s:.rnh ef1 eotive d:ate. 

The second agreement is by a~d between t;J::.e Unite".l States c 't 
.America, acting tffi•ough the· ~\EC; on the one hand, c.nd the Nor i;h­
ern Pacific :nd Union Pacific, on the other. It provides that 
the C-1)vernrne11t will at its aole cost i:\nd expense acquire the 
necessary right-o:::'-•-:ay for, a11d construct a line of railroad 
extending from the point of connection •·Ii th the existinG Govern­
ment line within the reae1•vation ::1. '~ or near RichlanO. to a connec­
tion 1•:i th- the Yal~ima branch of the tlnion Pacific, appro:~ima tely 
5.4 miles, including a bridge across tae. iakir11a Ri•-er; also -:;he 
fa.cili ties at the inter>ch.:;•nge yard> and a wye track to be l:)cated. 
at a point bet1.;een said interchange yard and filcr.lar,d. li;;ion com­
pletion of ell such cons'.;ruc.ti0n, the applicants shc.11 e:::'.ch 
ccntribute one-half of ·1:;he St;Jn of 3100, 000, which s= it is 
agreed fc.irly represents the cost to which the ap:p:~.J .cants t;:>uld 
be sul:>jccted if they constructed interchar>ge tra.cltq~:e a'~ t:• e 
point of connection with the ~i:.kim2 l:rtu1ch • . Fer the right t:.:• 
op.::rf'_te over the Government 1 s line bct;·reen the soutl"i:;.-n bound~;ry 
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0f Hunf.ord 'k1rlcs, on the north banl1:: of tho Yals:imu River, to the 
connection with the Union Pe.cific 1 s Y:udma br~nch, .'.lppro.ximo.tely 
3.4 miles, the applic~nts ~lso will pny, us rcntnl, until such 
time us the totol of such p~yments made by th~m ec.unls the 
initial actual er.st t0 the Government of ccnstructing that seg­
ment, the sum -:::f J4 fer each loaded ccµ- m:::.ved in either clirection 
over the segment, on which the haul of the North.crn Pacific is 
berna. Pascc and that of the U!'lirn Pacific is bey0nd Kennei:1ick. 
Stoppage in transit at Kennowit:k fr·.:>m pcints. 'Qe~·ond shall net 
cause a shipment to lose the character of a line-haul movoment. 
After such rental payr.ients sl:'>..all eq_ual the cc•st of constructing 
the b~idgc and the segment from the bridge to tho ccru,ection 
ivith the Yakima branch, the applicants shall continue to ha1•e 
the ri~ht, during tho term of the ag:ccemen~·-,,to operatt' ever the 
trackage tvi thout further rental paymer1ts·. ( No ) rental or other · 
charge is to be paid by the applicants for'-tlle ::-ight to Oi.)erate 

1 over the segment extending fre>m the n"rth bank of the Yakima 

1
1

· River to the interchange yard, for use cf the facilit~es a~ the 

11
1 

.•. · E:J~~,if~dS~~p~~~~~:-
of bo-t1-w:.&i-1-r-0ad-s1-t.ae~c-ad.._9_p._e,_ratigg_§~£.lLJ_Qj,.!l1!....!~~!..11.....§.ll.a1:1, __ _ 

f Ii be considcrc.d as the agent of the . ? ther_ c ;i m~'.l.E1.U,.Y .... :l.Jl.s1.\g)::i,_01:i.o.r.a.tiC'n. I The Ekive~y:::t::~l'.'liil::ri~'t~ tne agreement at any _t;i,r,ic 1.\::?~n 6 
I m~~\Ln:.::ilC._e .... .!Q~.~~_:~ ting; ti'i ' t he ··atlpl.Tc an ts: 

\ . The estimated cost of the· .. .;;;;:·a:g-~ · and. the trac .· · which 
' · the $4-per-car allowance is applicable amounts t ;.--:-%25, 00 In 

/

addition, the Union Pacific will incur a c~pits1 e: · ~e of 
)3, 322 for constru9tion of a connection between its Yakima b1•i;-.nch 
and the Government s trackage serving the Hanford area. Con­
struction of the Government 1 s track wiJ.l commence 'promptly upon 
our .:-;pproval cf the e-.pplication herein. Trr.ffic anticipated by 
the ~pplicnnts to be hano.led through the southern connection 
during the first 5 years of oper.'.'..tion comraencing July l, 19•18, 
in order, is shown as 7,040, 9,940, 8,256, 8,256, and 8,256 ' 
carlo~ds. The principfll commodities expected to be handled, r~d 
the probable points oi' origin, al'E' shot·rn .:-..s follows: Cement f:boI:l 
Lima, Oreg., Seattle and Spokane; CC"'.1. from ·castle Gate, Utcll, 
and Kleenburn a.'1d.Rock. Springs, Wy::>.; iron end steel from 
Seattle, Poi•tland. 1 Chicago, Ill., nnd :E-i ttsbu.rgh, Pa,; mZ'!.chinery 
frcm Chicago and Schenectad~r, N. Y.; and lumber nnd miscell('.Ileous 
construction and opera.ting mo.ter!.nls from Portland a.."'ld Taoorua. 
The ~"'lnual average traffic for the succeeding years, afte~ the 
fifth fiscal year ended June 30, 1953; is estimated at 7, 266 
carloads, consisting cf 7,000 of coal and 266 carloads of nis­
cellaneous materials. The foregoing estimates of traffic 
represent an arbitrary allocation for the combined operations 
of the applicants; nc breakdc1m is r:iaC:.e as tc the respective 
indiviaual business each of them anticipate handling int~ the 
project. 

Coal is the bulk cf the inbound tonnage t,, the 3anfc1•d 1V:::.r1':s, 
although considerable other traffic will be required in carrying 
out the expansion prcgram. An estimated 40 percent of the traffic, 

----------------
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except coal, is expected to move through the southern con..~0ctiono 
Tho coal may be bandled through ci thcr com!c c ti on, depending 
upon the source of supply, the rates ~pplicablc thorvon, and 
otner factors. Contracts c.rc mo.de on a BTU basis in the spring 
of each year for the nmount of coal cstim~tcd to be needed at 
the project during the coming ycnr . At the time cf the hearing, 
some coal was being obtained. from mines local to the Mi·lw'.lukcc 
~nd no doubt would continue to be h~nd1cd by that carrier thrrugh 
the northemconnection so long as those sources remain ava:i.lablo.· 
It is the opinion of responsible officers cf bc;th EC and tho · 
prime contractor that suft'icient tr,.ffic will mr'lVC inbound to 
the project to supp~rt profitable op0rations by th~ applicants 
as well as the V~lo/aukcc. An equitable and fair distribution of 
all shipme:;nts is cont.omph,tcd, bccauso to divert tr~i'fic from 
the Milwaukee to '.ln extent that operations through the northern 
c0nnection no longer would be profi t::tblc :\nd c:ri6.£.ng ·Jr discc·ntinu­
ancc of th1t gatoway by abnndonmont of thv Hanford br:i.nch would 
defeat the p:rim~ry purpose 0f the pln.n seolcing .n.ddi tionnl ro.il 
service to the project. Because cf tho current cxp~nsion pro­
gram, the transport~tion suporlntcndent of tho prime ccntra~tor 
;;stim:i.tcd tho.t c:;ven with construction of the southc:':'n connocti.on, 
tho Milwaukee'$ revenues from project traffic for the next 3 or 
4 .years will be comparable to those rec0iv~d by it during tho 
past 2 or 3 y0ars . · 

Financi£.l results of operation for thv first 5 years men-
tioned above ::i.re shown by the appJ.ic::mts as follows: Gross 
frei~ht rovtmuos $2, 703, 500, $.3, 2:i9,. '700, ~2 ,110, 000, ~~2, 118, 000, 
o.na ~2,118,000; operatin~ ~Yp:n30s, 0stinutod ~t 50 percent of 
gross revvnucs, ~1,351,750, ~l,649,850, ~l,059,000, ~~1,059,000 
l'..'nd ~l,0511,000; jcint-facility rents~ reprosenting rontCll pay­
ments at the rate of $4 a car as pr ovided in tho contract, 
~28,160, 059,760, ~33~024, ~33,024, and 033,024; and net railway 
opcrnting income Cl,323,590, ~1,610,090, 01,025,976, Cl,025,976, 
and 01,025,975 . Corresponding fi~ures for the annu11l average 
succeeding years arc C,1,536,700, :,~71\8,350, 029,0~, nnd ;W?39,286. 

Proponents of the southern con~ect1on~rely primarily on 
the greater degree o~ security, ~nd secondarily on the opernting ~ ' 
convontenco and the lc.rge savings in transportc. tion ccsts the.t <~ 

/
will result if such connection is made av~ilablc . Concern was f.' 

I 
expressed by ·the present r.ianag')r of Hanford Vforks, wl:lo is c:t:.:i.rgcc 
with the responsibility 'lf its security, as to th..:: J"[~il f·:i.cili ... 
tics now serving th(; project. It is his opini0n t~nt !lllc-tJ:··.Gr 
railrcad line to the !'.ron is nc"ded as o. i.•attGr ..:.·f crci.no.1':,­
prudcncc, and in order to· ninimize the possibility .;f intc:r­
ruption o:f c.anu.1'11cturing operations that "..ny discont1nu::tnco 0f 
rail se;ri.ricc t(· tho area would entail. In his judgment the pro:­
posod connection with the union Pacific on the south would pro- ~ 
vido, at modest expense, the most effective and practical means l 
cf obtaining 1dditional rail transportation service t o the pro­
~ect. Such r.i. connection, in addition to mckine; available com·· · 
pletoly difforont transcontinental rail networks of the appli­
cants, w0uld also be over tracks physically locs.tod at n con­
side;·ablo distance from the existing Milwaukee 0utlet . He h'.ls 
nc fault to find with tho quality of service per:forrnerl by the 
i·i1waukeo during the war, but insists that the significance of 
F.'lllfcrd l'iorks, at that time, was v:5.rtually unknown \-:hilc no-.v 1 ts 

\

ir.ilitary importance is common knowledge tr.ro·.ie;h0ut the world, 
· ... nd plans must b& formula tod on tho basis that in the event of 
tuture emergency the project will be at the top of any list of 
:i.ational defense targats . · · · · , 
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. .As to secondary. r'easons iO:'?'ac.~ ted, { t is ~ta ted that the 
southern connection is essential ft:ir the efficient use of the 
Pasco storage facility . Und~·;f Ei'iist:i,ng conditions, rail traffic · 
stored at the depot must move via the ~o~thern Pacific from 
Pasco to Easton, and thence over the Mi,lwaukee for delivery 
to the Government railroad at Hanford, a distance of approxi ­
mately 257 miles, as compared to a single line haul of 14 miles . 
over the proposed connection to Richland. Excessive transporta~ 
tion costs also resulto For example, a 30,000~pound carload of 
machinery moved over the longer rail route would result in . 
freight charges amounting to $360. The same sh~pment by common : 
carrier truck from the depot to Hanford would cost $99, and to 
Richland $54. Cumbersome articles not readily susceptible to 
truck transportat.ion now must be handled by rail over the ci'r­
cui tous rout~ to .Hanford. Then too, the trucking of materiali 
between the depot and Richland is not desirable because of con• ~' 
gested traffic conditions on the highway, and the bottleneck ~ f 
through the Yakima valley and over the Pasco bridge. If the ~ 
southern con..TJ.ection is authorized, all materials requiring war , .. -
housing could be shipped by rail from the depot to Richland 
at a nominal transit charge. The Milwaukee contends that 
transit arrangements at the depot would be so complicated and 
expensive to administer that no economical rules or practJc_abl.~ 
plan of handling traffic in that manne.r could be devised;; The · 

·--- .... s·ont-b:ern connection would also red\ic.e, by mo::-e than 300 .. miles, 
the distance between the Hanford project and the Los Alamos , 
project of the AEC near Santa Fe, N. Mex •• and conceivably could 
result in a reduction in transit time of' from 2 to 5 days on 
carload shipments to the project from major shipping points in \. 
California, Colorado, New Mexico, Oregon, Idaho, Wyoming and 
points in southern and southwastorn tel1:'1torias. . _j 

Considerable testimony was adduced at the hearing tending 
to show the effect the southern connection would have on freight 
rates · to Hanford Works. The traf£1c supervisor for the prime 
contractor t~stified that . .such rates would be on the srune basis 
as those applying to Pasco and KGnncwick, and as a r~sult the 
Milwaukee would be forced to meet these rates or lose eompcti ­
'::T.vc traffic on V!hich a lower rate W.'.\s applicable to Pasco or 
Kennewick than to Hanford. Prcs~nt r~tes on coal from Synnyside 
and 'liattis, Utah,to Kennewick are ~l.05 a ton lower tho.n to 
Hanford; and t"rorn Kleonburn, Wyo-., the diffqrential on the same 
commodity ~ia tho southern connection is $1.29 a ton lower than 
th~ M11Waukec rat~ to Hanford. Tho oxcoss rail mileages from 
theso ~oints via the ~nlwaukoc ~nd its connections to Hanford 
as compared to the routes over the applicants ' connections to 
Kcnn0wick are as follows: Kloenburn 88 miles, Wattis 240 miles, 
and Sunnysido 186 miles. Tho Union Pacific's route from 
Kennewick to Portland is also substantially shorter than that 
of the MilwaukeQ from Hanford through Tacoma . Other compari ­
sons of distances favorable via the proposed conn.:iction and 
the applicants' lines are of record, but need not be detailed 
ho rein. 

In many instances proposals for adjustment of commercial 
class and commodity rates to and from H~nford were actod upon 
favorably by the carriers so that the same bases of rQtes are. 
now in effect to or from Kennewick as are applicable via the 



I 
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Milwaukee to or from lfunford. The traffic s~pe~viso~ was told 
by officials of the Milwa<+koe that because of t11e geographical 
location of Hanford as compared to Kannewicl:J :i complete equal-. 
ization of rates could r.ot be made, b11t that i'u was felt reduc­
tions could be effected in perhaps 90 J,1ercflnt of' the cases upon 
the assurance that the sou~hern connection wculd P-Ot materialize. 
A·1proval of an application under section 4 of the act may be . 
necessary in order to effe~t so~e of the reductione contemplated. 
Since the filing of t!'le insta.nt application, however, tha ?Ulwau­
kce 's efforts to redu.::e. rates to the Kennewick b~sis have 'be&n 
going forward more rap:!.dly, c.nd at the time rf t;h.e a:r;;;=en ·c the 
:;r·;re.n was practically completed. 
· Effective November 8, 1943, Milwaukee section 22 quotation 
No. A:-4 was negotiated which afforded the sa.me net cash land­
grant rates, plus 10 cents per 100 pounci.s, &s were '3.pplica-:ile 
via the Northern Pacifi.c between. Kemi.ewj ck und certain de.fined 
territories throughout the country on traffic moving to er from 
Han.ford. It did r..ot apply on coal fl'om '.'i_xoming; but did apply 
to United stat ea-propc:t''t'Y-smppecr·-·c;n.-m;vermii0n1:· blil.L£f. ladj !!.&... 
to.r_~count of the .).i_~_:r.J.l.fil>~J:.fiment on which +;h~.e.p.aJ?-Wi•·mt . 
~~-s, . ent.i..t.lJ;~g- to_,r_~~c_t_~c:;E-_,C?.;!' ra".;ec over lanG-~-~o:u.t.D.s. The ;/ 
quotation affor ded sor.ie roeas·fu•e-orr0Ilef~paymont of higher 
freight charges at Hani'ord compared w!. th r!l:L e>s :::.ppli cable ·co or 
from Kennewick. Nevertheless, i+- was cstitlat0d that from the 
start of th;:,; project in 1943 to l'.>ctol:lcr 1, 1946, the Gov0:.rnmcnt 

.would have saved approAimatoly $~;500 1 000 in freight charges 
pe:.id to the Milwaukee and its connc.:c ·~ions if t:-1erc had been a 
physical conr.e;;tion with tile applican-t;s on the SO'\.\th, and lnnd­
grant rates had appliod on the shipment~ moved into the p~oject . 
Since such rates vrcrc rcpca:'..ed effective Octobe~ l, 1946, nu 
savings with respeet thereto woulc have accrued to the Govcrr.­
mcnt after that date. Conseq.uently, this phase of tho cnso r..ccd 
not be considered fur~her. I 

For the period January 1 to D<Jcer.1ber 51, 1947, savings in 
freight on coal shipments received <i.t Hanford would have amounted 
to $266 1 591, and on tho s.ctual c:.rlo:id m-:>veno n"::s of VC?.rious ether 
conunoditios to $31,380, if a sout~orn connection to the project 
had be<m availa."o:!.0. The AEC beliovo::: that with the incrca:ic of 
.future ship1ne:nts ::..s ~. rcsul t of the 0xponsicr program, tho sav­
ings in freight cho.rgos corrcspondi::igly \nll b;:i greate:r.· The 
traffi.c supervisor for the pri.'ne contractor is conc<3rned f:•.rst 
of all with tho rate3 tho Government must p~y on traffic t0 and 
f:rom the projoct; t::i.0 matter of dist:mccs thu shipments mu;:;t move 
is secondary . 

Prior to 1943, tho Milwaukee's rates to Han.ford were not 
specifically dcsigneC. for the traffic wh·ich developed to c.na. 
from the project. However, starting in 1943, numerous and 
repeated requests for special rates wore r.1adc oy the army, the 
prime contractors, o.nd. others, !)Jld in those instanc_,s whore 
concurrences with connecting carriers were obt~ine1, favo~ablc 
disposition was made with respect to practically every request, 
An exception would bo in the case of coal to Xonnoqick from 
points in southern Wyoming local to the Union P'-'c:'if:tc upon which. 
that carrier now receives revenues of $4.95 a ten. To acquiesce 
in a reduction o.f the Hanford rate to tb:lt basis would cause tho 
Union Pacific to haul the traffic 67 miles farther to the 
Milwaukee connectiou at Marengo for $1.24 a ton loss revenue . 
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Consequently, the Union Pacific i"efiised to join in the Milwau­
kee 1 s request to equalize rates on such traffic. A similar 
situation exists with respect to Roslyn atid Ronald, local points 
on the No:;-thern Pacific, and from mines in Ut!!.h from which coal 
is shipped to Hanford, and on whi.ch the Western Pacific Railroad 
is a participating_ carrier . The Milwaukee contends that request 
by the AEC for a general reduction of Hanford rates to the 
Kennewick bases was not officially made to it until October 20 1 
1947. Since the desires of AEC are now known, and,benause of 
the thl"eatened potential competition from the applicants~ the 
Milwaukee has embarked upon a policy of effecting rate reduc• 
tions in all cases wherein ~he present Kennewick rate is lower 
than those applicable ct Hanford. With the cooperation of its 
connections, it sees no reason why such equalization cannot be 
made . 

The Milwaukee's Hanford branch was constructed in 1912 for 
the purposE> ot· provid.ine, raJ.l service to an irrigated area south 
o.f Verni Ca, It was niaintain0d and operated at tho usual branch,;, 
linG standards and enjoyed 7ery large earnings until 1933, when 
un.favorable market condi ti one ca·o.lf'ed a tr9.nsition in the tribu­
tary territory from the growing of apples and pears to tho pro­
duction of soft fruits and e&rly ruarkct vegetable crops. In· 
1938-39 the branch was oper1>.ted at a de;ficit. Prior to 19431 
train service wn.s operated only when tre.ffic wo.s offered for 
shipment and averc.ged a.bout one trip ::i. week.. The engine and 
crew operated out of Othello, and wcre . ~lso used to provide 
scr.vicc on the M')Bes Laki:. r.md ?ll<i.rl'ellus branr.hus of th-0 Mi=maukeo. 

That portion of the Hanford br~nch which p~oduced the most 
traffic was requisitioned by t~e: Go-.rcrnment . During the 10-yca.r 
period 1938-47, the total freight charges on traffic originating 
and terminating on the po:c>tion retained by the Milw:i.ukee averaged 
only $2,066 a 1.ear. In 1929 that porqon had total froie;J:.t :.•r.n.·­
onuos of only \~5, 500 out of a total of ~219 ,000 produced on the 
entire branch. Various reports of responsible agenci0s unani­
mously conclude that the territory tributary to tho Hanford 
branch now operated by the !'-i.lwuukoo is not suitable f'o'.l' irriga­
tion or otl.lt:r agricultural development. Studies were mo.de by 
tho Milw:i.ukoo in 1934, and again in 1938-39 to dotermin'-1 whether 
the Hanford branch should be nbandonbd~ 

The Hr.ni'ord branch, as it no"• cxists, follows ti:o C·)ursc 
of the Columbia River for n considor8.blo distance an~ lios o.t 
the bo.su of somo precipitous slopes . So.:\<.. raYeling of tanks 
has b£en oxporiencGd in tho past, buo nv serious roc.~ slidee, 
causing interruption of service, rove 0~0urred d1:!'ing th" 35 
yuars the branch hf;IS btlcn in operation. Tho llr,~nch tr:iver~.:is 
r.. spa.1•sely settled area capable of being pclic.}c w'.th a minimum 
of effort. It ~..s.s 52 culverts, &nd 19 bridgeG con~isting of 
141 spans with~ total length of 2,217 feet. The longest bridge 
has 23 spnns .-m.d is 316 feet long; tho hi~host is not over 12 
or 15 feet e.bovo tho water line . All bridges c.rc of' pile; o..nd 
timber construction and of' a type that can be cns~ly replaced 
in case of damage . No tra.ffi c delays ho. ve oco.:rod because 
of the railuro of any bridge on the branch sine~ service to 
the project was instituted. 



FJ D, No. 15925 - Sheet 11 

Beginning with the development of Hanford Uorks, the 
Uilwaukee started an extensive improvement and I"ehabili ta ti on 
program on 1 ts retained portion of Ho.nford bra:lCh. i?assing 
tracks were extended ·and set-6ut tracks constructed. Heavier 
rail was laid· on the curves; o'ler 7 mjles of lOO•pound be:!.ng 
substituted for 65-pour.d rail . F.ardwood t~es and guard rails 
were placed on the curves, and the sh'1ulders of the track we:re 
restored by additional filling. The entire branch from the 
connection with the Government-owned line near Ri verland to 
Beverly Junction was ballasted; and a wye, costing $55,000J 
was installed at the latter point to facilitate .rail service 
to the project in the event the N.ilwaukee's bridge across the 
Columbia River was incapacitated. Additional facilities for 
employees were provided at Beverly, and new trackage was in­
stalled at that point to handle the greatly expanded tra~fic 
to the project . The additional expense at-Beverly and on the 
branch directly attributable to service ~o the project is esti­
mated by the Milwaukee at $418,653. 

After msny of these i~provomonts had been made, the cc:nmand­
ing gencr ... l in charge of the rle.nha<;ten project, which included 
Ranford Works, :made a porsonal inspection trip over the branch, 
At the conclusion of tho trip tho general statoa. t'!:lat if the 
Milwaukee officials would continue to fool a personal rcsponsi­
bili ty in handling tho project's tr&ffic, and would continue to 
maintain the branch ~s thoy wo1•0 d':ling, and that if cer tain 
additional safeguards, at tho time discassed, wero complt:,ted, he 
"was not going to worry about the Hilwo.ul::ec Road 11

• This inspec­
tion by, and expression of, the general occurred in Docomter 
1943, after construction of the southern connection had b~en 
blocked by the. adverse ruling of ODT. 

/1 
G0n1irous ass:l!ste.nce in· the form of adequate equipment and 

xperienced operating personnel was extended by the Milrraukec 
o the army and the prime contractor in providing complete and 
fficient scrvic<J within the project during trio war. Many 
ormncndations were received by the Hilwo.ukce for the s ervices 
hus rendered . ·The. Hanford branch 1s aC.cquato to handle the 

t traffic now movin5 over it, and is maintained to a sto.ndard 
capable o'f ho.ndling a e,roat amount of add.i tior.al tro.ffi c. No 
difficulties or complicntions of op.~rations ho.vc 'b r;cn experienced 
at e:ny time. The Milwaukee :nc.intuins a gcncri:.l agent at Hnnford 
who kcops in close canto.ct not only- with tho rceular 8orvicc, but 
r.i.lso with respect to i;p .:i cio.l ser1rice that :nay be r equired f1·om 
time to time. It is t he opinion of tho Milwaukee th~t ~doquete 
service and sccuri t y will continue to be had with singlc-lir10 
operation t o tl:".c projoct, o.nd it is ·.villing to comply with 1'ny 
r equest of the Govornm~nt, or tho prime contro.ctor, in th"J wo.y 
of improvements, safeguards, and service . It i s a l so willi~g 
t o r e insta ll the west l eg of the wyc v1hich wo.s r cmovod with the 
upprovo.l of the army at the close of hostili tios, Md. wr:icii c'ln 
be replo.ced in 1 few do.r~ as the grade is ~till int~ct. 

' 
Tra ffic for thG account of H.~nford Works oomr.icnccd moving 

ovor t he Milwaukee 1 s branch on April 5, 1943. Carload shipments 
for tho period April 5 to December 31, 1943, tho years 1944-46, 
aud the period Janua.ry l to October 31, 1947, in ord(;r, ax·e 
stown by the Milwaukee as follows; Inbound, 12 ,8161 23,719, 
71 642, 7,602, and 6 1 &54 , t otal 58 1 433 cars; outbound 5, 1 1 6?3, 
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2,933, 759, and 69'J total 5 1 439 .cars; o:i:- a g:i:-o.nd total, inbound 
o.nd outbound, of 69,872 carsJ The inbound t:•o.ffic wo.s consigned 
to 93 different consigno.c:s, 5 of which were cJc,ssified bJ the 
Milwaukee as being either the Government or the prime contractor, 
and the rem::i.ining 88 were corru-ncrcinl firr.;s iJh~ct •r: Q. t~.,. 
f:>eigllt bills. ·~he outbound shipments, sbrtinf(•.ith Janua.ry 
1944, were made by 45 different consiGnors, of which 5 were 
Government agencies or the prime contra.ctors, ~nd the rcmo.tn~ng 
40 wer_~om:merciaLti~ms . In co.ch co.so, th.:i m:J.jori ty of commcr-
Crt'a-r?irm~d to :-ccei vcd or forwarded freight on comnor-'­

cio.1 bills of lo.ding ::i.nd con:> ti tu tee! sub con trc.ctors workir.g !ox• 
the primo contractor on the project. ./ 

During the first 9 months of 1947, the o.vcra6C tro.ffic 
moved ~ach month into the project consisted vf 578 co.rs of co~l 
and 97 cars of other commodi tios. For 1;hc l ·'lSt 3 r1onths of 
1947, th<> expansion progro.m has inci'o:.:.sod. tho r.1over.1cnt of tho 
othvr conunodi ties tc. o.n average of 701 co.rs a. month~ Present 
freight-train service is opcrctcd frc101 Beverly to the intcr­
cho.nBe yard at Riv0rland dnily, except Sundnys. Occo.siono.l 
special run~ nrc mo.de when requested. The tr~{fic to th0 Hanford 
area also necossitutcs the opcro.t:!.on of cxtrn trnins on tho 
Milwa\llcee n:o.in. line. For an avor:igc of SO oc1·loo.ds moving w.::st­
bound each ·11cl:lk, an cxtrn tro.:!.n ii1volving round trips for train 
o.nd engine crews in each of 6 op<ir:i.ting subdivisions between 
Harlowton, ?font . and Othello, app-::ooximnt c ly 660 miles, i.:. re­
quired. An ~.vcragc of 30 cu::oloo.d;:i rcr dn.y moving eo.st-bou.nd 
from Tacoma and other Pacific coa~t points require~ 2 extra 
trains per vrnclt, involving round -:rips for a complete train 
::tnd engine crow in each of 2 operat,ing subdivis ions bctv1ec..n 
Tacoma. and Othello. ...---· 

The Milwa\llcce ie apprchcnsiv'; lest tho cor,struction of tho 
southern connoction will divert the: traffic it now hllndleEJ into 
the project to such en extent thQt its Hruiford branch, of neces-
sity, viill have to be ::i:oo.ndonod, It points out tho.t th& con-
tract between AEC and the ap:olic::mts provides for the cost of' 
the new trackage, estinated at ~625,COO, t~ bo rGpaid by the 
appl1 can ts at the ra t-3 of $4 :f'or <:>!1ch loadE;d c9.r handled in 
line-haul movement o\·er the south~rr.. outlvt . On thi s b'l.sis, the 
Milwaukee notes thct it will tak.c 156,250 revenue cnrloa.ds of 
freight to repay the full amount, :tr1n thr..t nccording t o tho 
traf'fic estimates submitted bJ the appliccnts in th~ return 
to questionnaire, a period of 21 years will b<;. reqt·ircd to 
furnish that amount of tr~.ffic, Tl-ie MilvmuI.:e.: cont..:mds tho.t 
it cannot look forward to any traf1'ic fror.1 or to the projoct 
until the Government investment :ts liquidated r.;;.c8.usc:. no employee 
of the Government or tho prime contractor could justify routing 
traffic ovc.r th6 Hanford branch when such tr:«ff;.c cculj be 
handled by the ai;iplicants nt a lowur transpo:•tr:.tion cost o.s 
a result of the ~4-pcr car ropll.pn.::nt to the Govern: · .. :'.!t. 

Employees of the Milwa\llcec, lines wost, which ir:clv~cs 
oporo.tion of trains over the Hanford branch, arc opposoci to 
the application on the ground that construction of th·;: southern 
conno ~tion will caus e th"'m to lose seniority on tl1c wo1·k that 
they now are , anri have boon, handling since chc b :mfor-d. project 
was s tarted in 1943. Tney .conteric. tD..:.~,,.lrcady ~vi::-:g lo.3 t ri0hts 

/ 
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on the 25 miles of track tal:en over by.the Government, their 
right to serve the project should not be further curtailed, or 
taken over completely, by the Ei.i!J.t!f.oY-e!=lS, Qf the applicants. 
They state that it would be · diff:!.tiult, because of age limits, 
for Milwaukee employees to obtain new jo"q11 with other carriers, 
i~ granting of the applicat~on results in their services no 
longer being required. The employees co~tond th'lt in view cf 
the services heretofore perfdt'med, especially durin.:; the we.r 
period, and unless tbe welfare of the 001'.i:iltry . is invoJ.ved in 
the matter, the Milwaukee should be grRnt0d. the t,xclusive 
privilege of continuing to serve the proj~ct. According t~ 
advice furnished by the Milwaukee to ite ex:1ployces, tl1e ship~ 
mcmts moving into the project .ru1·nishes regular employment to 
24 men in engine and trP.irt serv:i.ce, for which annual wa~e earn­
ings cf appro.ximc,te'!.y $99,000 aro p:i.id. A!f addi tiono.1 ~~30,000 
in wages, mn.ki"l5 s total of approximl".tely %·129,000 annu'llly, 
would be lost to engine and tr~in service employees 'in the event 
maintenanct:J of tl:le Hanford branch no lon.:;cr is justified ~s a. 
result of the shipments bcin,£. diverted to other lines. A totnl 
of 5 clerical and stntion employees at Beverly, earning combined 
wage::: of ('15, 82? .. 76 a ye<ir, also would be at't'ected if tho 
Milwaukee tr:i.ffio to the project is lost. Tho forcging figures 
are· prcdi.::ated upon a. lo.::s of .<tll Milwaukee business into the 
project; a partJ.al loss of such business would result in a 
partial rcduet1on in the annual wages now received. 

. to the C'Qntention · 
The ap:rli ci'c• tion hcq·;"-•l w::1.s f17.er .. s·J.b~ ect/vf the ep)l,tcants 

that their operations over tho Govornmcnt's line of railroad 
come within tho exemption provision~ of section 1(18) to (22) 
of the act, as the proposal will not constitute an extension of 
the applicants 1 railroad but will be n1cr"lY an arrangcmemt for 
the joint possession and uso of industrial spur and switching 
tr:i.cks. They sta to tho. t no co~i t~~s __ .9!' ___ :i,n.Cl_~s;tr_i_e_s oth"Gr t h<cn 
the Govcr=icnt W_QJ?..2J::tY will be served 'o;; this portion 01· tho 
tra cka~e , and that the territory is im.~ediately tributary to the 
Yokimc. br;;.nch of the Union Pacific, Such contention is untenable, 
The record shows that service by tho o.ppl:l.cants over the Govern-

! : · ll!Qn t Tin 0 wiTI~i'"ci":f .. _thcr- a-crvcr·tutii;:n--t':-'t."111.T }:)r:::Inc--corit'ract"or-··-a:na · 

1,; ~;_~;~-~-~~~~~v~~~~f~~i~~~ d~~~f.:~I1].~~~~~~~t~~~~-~~> 
· 1 e~hsnm6nts n() ·' 1oc,.i.ted, .9.r J;_o __ J:>_o .. 1.o.c.at.od,_ at .. filchl.nnd . .-. lJndcr 

thc.-.c.ir.~Ui.'IU~c~q§.::;::J;p::ciiropQsi:\l. .9f . tJ1.e~ 0:PPli .. Y.;,;:r;:t; _~-- r.Ei.~)!.:l,.:t,_s in = 
j . cxtcnaio:r. Of' their lines Of rP,ilroO.d for Whi Ch 'l C.Ortific(fte of' 

public convci1icnco ·ind nocessi ty is roq1.~irod. ·Texas & Pacific 
Ry. Co .. v. G • . C. & S. F. Ry. Co., 270 U. S, 2E6, 277-9. 

,,.------ ·· · ·· Th.:. m-agni tudc :mo. importance of H..'\nford Worl-:s rr.-q11irc that 
. '=''lil serVicos of the ~cpplicants through the !'outhcrn connection 
' ,1 • be made availabl.o. Security '.llogQ .. ~'L.J~J.l,.fK19.1.«nt ,gr_OJ.l.:Q.g_g.P.on 
,,;l.'.,.~?~hich to.prodica~c ~-~z:.rrur~gjb>xt-;-uontrary to t~e ccnte:ition 
· · o"f the Milwaukee, this rot:"ol' contains runplc additional evidonco 

showing trot operation by th<J o.pplica.nts into the project will 
be in the public interest. Complete and cf'ficient utilization 
of' the &tornge depot at Pasco can be realized only by the rail 
service proposed by the applicants, and such servico will result 
1n benefits to the Government in providing more direct routes an~ 
lower transportation costs on shipm~nts moving to nnd from Rich-\ 
land. The need for the southernconnection has been recognized by ' 
those charged with tho management of tb.e project since its 'incep 

//~-~~·of H~:~f£~~ - ~~~-;~fi!~·~-;+-~j--~~sf~~~~~iz;-~~£!n:;!~i;ng~~=r·-
· ; min~ng the question of' public c.onveni.enc.e. n.nd .nc.c..e.ssity. See 
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Finance Docket No . 15665, Chesapeake & Ohio _Railwax. Comnany 
• Construction, 267 I.C.C. . Considering the f?ct that the 
h.'.princi~l shipper in the present case is the Government, and fl/. that the essential nature of the project to be served demands 

that every contingency capable of disrupting continuoug rail 
operation be perpetually anticipated, the Public interest is 
materially enhanced . .-/. 

Although the Milwaukee's exclusive service to the Project 
during the war was . adeouate, the record herein clea.rly demon­
strates that some traffic, Particularly that destined to Rich­
land, can be handled more conveniently and e)C1)editiously through 
the southern connection. Such a connection 8hould be made 

~
r available, but we are not convinced that the method of .. defraying 

the cost thereof 8hould be aPProved, Conceivably the ] 4 al~~w­
ance to the Government for every c~rload of traffic handled by 

, . the· applicants mg_:t.e,o_<L:t.o. .... fil.Y~r.:t~ffic from the Mihraukee' s 
northern connection to the extent tha't the Hanford branch even­
tually will have to be abandoned, thereby def ea ting th"' -orimary 
object which the instant aoplication Proposes to achieve , 
namely, the establishment of two rail lines to the project. 
Irrespective of the confidence exoressed by counsel for the ;.EC 
at the argument thot its judgment in routing trqffic to and from 
the Pl:'Oject ird.11 not be ouestioned by the General Acc<:>untlng 
Office, no one at the hearing was ~illing · to guar~ntee the 
Milwauk0e sufficient traffic to ws rrant continued o-pe~:i.tion cf 
the Hanford branch. Consequently, our a-oorovs.l of this -phase 
of the transaction w;Ul be c_Q.D;d_j,ll_Q!l~ upon nRymen t by the <'.ppli-

/ 

cants for the bridge and the >Eegment ol'-tfili' Gov,;rnment' e> line 
from the bridge to the connec-:t;ion with th<l Ya.kime br'Anch, or for 
the use of the bridge and s,;;gm.,mt, being made in periodic and 
reg~lar installments. The i~stallmentr. should be suf~icient to 
liquidate the cost of the bridge and segment over a period 0f 

· . 15 to 25 years, as agreed upon by the AEC and the annlicants , 
.. ---·-~filhoi,it interest, a.nd 1.1•hen full pay:nent has been It8.de , the ap-

plicants should thereafter be permitted to o-per.:ate over the 
line without further payments. The applicants should advi~e 
us, within 30 days from the da t{;J hereof , whether the cond.i ticns 
imposed are acceptable to them, and if so, undertake to file 
with us, when completc:d, 3. certified. CON of the agreereent in 
the form in which it is executea-:-~~ouy of the m<:>dified agree-

·;, ment also should ·be furnishi:;d <ill -o~rties of record. Exce'P~- . 
fr .f.9..L..:i;fl!L J<_t_ct '!;P.~:t :!<.b.c. Government ,i,s __ involved_, .U ~El. .. . <rnee:t;!,.i;:i.n@:J.."q_ 
/ff whether the appli~ants e;hould con.tribute $100,000 t.!?WA.rd _.tb..e .. co..a:t. . 
r!! or·-th-e -i'nterchange trQcks to be construct ed ·within th" proJcct. 
If --· · 

, < 
Operation by the Northern P.qcific over th~t nortinn af the 

Unian Pacific'e Y~kiw? branch, for which .quthority under section 
5 (2) of tho e.ct is htirt:in sought, 1,rill n.?t :;i.ffect :ideou:i.te trans­
port'ltion service to the nu.blic . This Ph-?..su of the ur0oosal 
does not contempl!:1te !l guaNrnty l')r ~sE1um"Oti0n l')f P"Y~ent 0f 
dividends or fixed charges, and no increase in the .q1Jplicrults' 
total fixed chRrges will result . No ether r.qilr~-'ld hRS sought 
to be included. ~mployees of th~ q-oplicants c0 nceiVRbly c~nn0t 
be Adversely affected by the action herein tRken. However, we 
will include, by reference, c?n~itions for their pr0 tecti0n 
similar t<:> thnse prescribed in Chic<ig" & N. ';i. Ry. C0. Merger, 
261 I.C.C. 672. Contentions of the uarties ~s t0 either fRct 
or law n".lt specifically discussed hcirein hAve been given consid­
erf!.tion and are f·?und t-:i be without mAteri-<11 e>j.gnific-"lnce or not 
justified . .., , 
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We find that, subject to the cor.ditions for the protection 
of applicants' employees referred to abbve, acquiBition by the 
Northern Pacific Railway Company of trackage rights over that 
:portion of the Yakima bre<nch line of railro:<d ':lf i:;he Oregon­
Washingtcn Railroad & Navigation Corapany J Union ::?Ftcific R?ilroad 
Company, lessee, between Kenne"Wick and P c9nnection '.>'.i.-~h trl:\cks 
to be c~nstructed by the United StDtes of .Americai in Benton 
County, Wash., described herein, is a transaction withil~ th0 
sc::,.oc of section 5(2) of the Interstate Comr.ierce Act, as a'Il0nci_ed, 
that the terms and conditions proposed are just and reason2ble; 
and that the. transaction will be consistent with the publi.:: 
interest. ,\ 

1'le further find that the present and future public ccimren­
ience and necessity require 0peration by the Northern Pucific 
R.:-.ilwe.y Company and the Union Pacific R...-U.lroad Company ever that 
portion of a line cf railroad, constructed and to be constructed 
by the United States o:r -<\merica, extending frmn a connection 
with the Yakima brAnch of the Oragon-Washingtnn RC'.ilrond & 
Navigetion Company to and intc an exch~ge yard which the 
United States ·~ill construct neur the nnrth bank of the Yllkimci 
Ri ver 1 in Benton County, \fash., dasc;•ibed herein, upon the 
express crndition that the ~greemant between the applicants and 
the Atomic Energy Commission, inso:ar ns it pertains to payment 
f:ir the tracks over which cperaticn herein is auth0rized, shall 
be modified in conformity with the suggestions set fcrti:..,a.:.iove. 

An appropriate certificate and order will be issued. 

/ 

(/ ... 



GERTIFICATE Ah'µ ORDER 

At a Session of the INTERSTATE COi.U.:ERCE co;.;;,;!SSION, Division 
4-, held at its office i~ Washington, D, C., on the 2Sth 
day of Septemberj A:D: 194-S, 

Finance Docket No.. 15925 

NORT::1ERN PACIFIC RAILwAY CQi.:PAi~X, ET AL. 'l'RAUKAG-E 
RIGHTS ETC. 

Investigation of the matters and things involved in this 
proceeding having been made, a hearing having been held, and 
said division having, on the date, hereof, made and filed a 
report containing its findings of fact and conclusions thereon 1 
which report is hereby referred to and made a part hereof: 

!t i~rdere~, That, subject to the conditions with respe~t 
to the protection of employees indioated in said report, 
acquisition by the Northern Pacific Railway Company of trackage 
rights over th.::tportion of the Yakima branch line of railroad 
of the Oregon-Washington Railroi::.d & Na.vigation Company, Union 
Pacific Railroad Company, lessee, between Kennewick and a con­
nection with tracks to be constructed by the United States of 
Americai in Benton County, i;ash-, describe(! in the aforesaid 
re;Jort, upon the terms end cond\tions in s~.id rsport found just 
end reasonable, be, and it is hereby, ~pproved and authorized. 

It is hereby certified, That the present nnii futt;.re :))Ublic 
convenience and necessity roquire operation by the Northern 
Pacific Rnilway Company and the Union Paci~ic Rnilrond Compllny 
over that portion of n line of railroad, constructed r-.nd to be 
constructed by the United Staten of .America, extending froo l\ 
connection with the Ynkima brunch line of the Oregon-\Ji:tshington 
Railro11d & Nr'.vigation Company to und into nn exchnnge yo.rd 
which the United Stl\tes will construct ncnr the north bi:mk of 
the Yakima niver, in Benton County, Wl\sh., described in the 
report aforesaid: Provided, however, nnd this ccrtificntc is 
issued upon the oxpress condition th~t the ngreeraent between 
the applicnnts and the Atomic Energy Comraission, insofnr as 
it per\>r.ins to payment for the bridge nnd n po.rt of the tr'1cks 
over which operation herein is authorized, shall be modified 

. in conformity with the suggestions set forth in snid report-

It is further ordered, Th.ct this certificnte and order 
sh<.11 t<:!.ke effect C'.nd be in force from o.nd l'.fter 40 days from 
its da.te. T~iffs n99licnole to the lines herein involved mny 
be established upon notice to this Commission and to the gen­
eral public by not less thnn 10 d<!.ys 1 filing Elnd posting in 
the mc.nner prescribed in section 6 of the Interstate Commerce 

\.Ji.ct . 
• 4.nd it is further ordered, Tbl\t the Northern Pacific nail­

way Cor.1pany and the -:Inion Pncific Railrcad Con:9nn:', w~1cn fil-ing 
schedules establishing rr.tes and chnrges nJplicnble on snid · 

.lines of railrond, shnll in such schedules r~fer to this uer­
·~ficnte rtnd order by title 1 dnte, nnd docket number. 

By the" ,Commission, division 4. 
\ ' 

\ >I. P. BA.-0.T:SL, 
(SEAL.) 

Sccret.:try. 
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PLEASE PRINT OR TYPE INFORMATION: 

Document Title(s)(or transactions contained therein): 

1.ZA..~ 
2. 
3. 
4. 

Grantor(s)(Last name first, first name, middle initials): 

1. U.. n~..\-e..&l .S~ ~ ~"\:: ... 
2. 
3. 
4. 

~~L'\,_ ~f)t._ 

of document. 

plat or section, township. range, qtr./qtr.) 

;J..<?; f:.... 

of document. 

Assessor's roperty Tax ParceVAccount Number 
~r\!ov..... ~ l-""Z-"'2..~-c lCI0-4D~O - CH~>O 

Property Tax Parcel ID is not yet assigned. 
Additional parcel numbers on page ___ of document. 

The Auditor/Recorder will rely on the information provided on the form. The staff will not read the 
document to verify the accuracy or completeness of the indexing information. 
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The UNITED STATES OF AMERICA (Grantor), acting by and.through the 
DEPARTMENT OF ENERGY (DOE) pursuant to the authority of 42 USC §2201(q) hereby 
grants to the CITY OF RICHLAND, Washington, a municipal corporation, a ~ement for 
the purpose of constructing, repairing and maintaining a railroad spur which co ects to the 

·· railroad currently owned and operated by DOE upon the following described d in the 
County of Benton, State of Washington: 

AN ACCESS AND UTILITY EASEMENT FOR A RAILROAD SPU~ 00.00 
FEET WIDE, HAVING 50.00 FEET ON EACH SIDE OF THE F~ 
DESCRIBED CENTERLINE; ~ 

BEGINNING AT THE NORTHEAST CORNER OF SAID , CTI 22, THENCE 

22 TO THE EAST QUARTER CORNER OF SAID · ION; THENCE NORTH 
81 °08'07" WEST 967 .39 FEET LEAVING SAID EA T TO A POINT ON THE 
CENTERLINE OF AN EXISTING RAILROAD SP THE TRUE POINT OF 
BEGINNING OF SAID CENTERLINE, THENC 72°25'32" WEST 17.04 FEET 
LEAVING SAID CENTERLINE OF AN EXI fil IL'j10AD SPUR TO A POINT ON. 
A TANGENT CURVE TO THE RIGH . H' RADIUS OF 487.28 FEET; 
THENCE NORTHWESTERLY 45.6 G SAID CURVE THROUGH A 
CENTRAL ANGLE OF 05°21'52" S NT OF TANGENCY; THENCE NORTH 
67°03'40" WEST 481.05 FEET; T I.ij ON A TANGENT CURVE TO THE LEFT 
HAVING A RADIUS OF 1145.92 ; THENCE WESTERLY 865.28 FEET ALONG 
SAID CURVE THROUGH AC ANGLE OF 43°15'50" TO A POINT OF 
REVERSE CURVE TO THE R1 AID REVERSE CURVE HAVING A RADIUS OF 
1145.92 FEET; THEN ES TERLY 397.47 FEET ALONG SAID CURVE 
THROUGH A CENT OF 19°52'25" TO ITS POINT OF TANGENCY; 
THENCE SOUTH T 100.000 FEET TO THE TERMINUS SAID 
CENTERLINE. 

' ~ 
THE LEFT A~ RIGHT MARGINS OF SAID 100.00 FEET EASEMENT SHALL 
EXTEND OR FORESHORTEN TO TERMINATE AT RIGHT ANGLES TO SAID 
CENTERLINE AT THE TRUE POINT OF BEGINNING, AND AT THE EAST LINE OF 
THE WEST HALF OF SAID SECTION 22 TOWNSHIP 10 NORTH RANGE 28 EAST. 

CONTAINS .180,647 SQUARE FEET ACCORDING TO THE BEARINGS AND 
DISTANCES AS DESCRIBED. 

: ,• .... 



: 
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This conveyance is subject to existing easements, rights of record and the following tenns 
and conditions: 

1. 

2 . 

3. 

4. 

DEFINITIONS: 

a. The term "Premises" as used herein means the real property descri~m the 
preceding paragraphs of this easement. ~ 

The term "Government" as used herein means the United States rica or 
any agency thereof. . . ~ 

b. 

c. The term "DOE" as used herein means the Dep nt g · any duly 

Department of Energy, Richland Operations Offi ! . 

d. The term "Grantee" as used herein means~~ity o chland, the grantee 

herein. ~ Y 
RESERVED USE OF THE PREMISES: cJhe ~ent reserves unto itself, its 

. contractors and its assigns the right (I) to~~~~ repair, remove and replace 
existing roads, railroads, water lines, po~htiZf e and other facilities that may touch or 
intersect the Premises; (2) to cons ct, , amtain, repair, remove and replace 
railroads, water lines, canals, po er~'a other facilities over, under, across and 
upon the Premises; and (3) to~.~s~aintain, repair, remove and replace 
monitoring equipment such as co 1 and fire alarm facilities over, under, across, 
and upon the Premises. DO~ ~Ill not be inconsistent with the purpose of this 
easement. ~ 

ACCESS: The ~t99_~e1n · authorized representatives shall have a non-exclusive 
right of ingress gre and from the Premises over abutting Government-owned 
lands and ov such ds ithin DOE's property as DOE may specify from time to 
time for tl\.t("ii atio ·, operation, maintenance, repair, and replacement of the railroad 
spur. T~Gtant se of the aforesaid lands and roads shall be subject to such 
security limitations and conditions, and also subject to such other conditions and 
regulations that DOE may require or issue from time to time. The Grantee's use and 
occupation of the Premises shall be subject to such rules and regulations regarding 
safety, security and access as DOE may prescribe from time to time. 

DOE APPROVAL OF EQUIPMENT OWNED BY OTHERS: Grantee shall not install 
or allow the installation of any equipment owned and operated by others on the Premises 
without prior written approval of DOE. Grantee shall assume all responsibility for 
ensuring that all equipment installed on the Premises is operated in conformance with 
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the terms of this easement. All obligations imposed by acceptance of this easement on 
Grantee for compliance with applicable laws and regulations and for the indemnification 
of the Government, DOE and its authorized repres.entatives apply with equal force to 
Grantee in regard to the operation of any equipment installed on the Premis~. 
regardless of ownership, unless that equipment is installed by or on bebal~'roe 
Government, DOE or its authorized representatives. DOE shall not assume any 
obligation to provide an alternate site for operation of non-Grantee own~uipme:nt if 
that equipment is determined to interfere with DOE operations and pro ~ 

5. ·ORDERLY INSTALLATION: All installation, maintenance, oper..JN~~ p ~and 
replacement of operations conducted by Grantee upon Premisesg~~ducted in a 
neat, orderly and permanent manner and all such installa · n e o ~tty shall be 
conducted in such a manner as not to endanger personn or pr of the Government 

6. 

7. 

and its contractors and shall be in accordance with the p. of all applicable laws, 
regulations, ordinances and licenses. 

To the extent deemed necessary for the protectio ealth and safety of employees 
or personnel of DOE or the Grantee, or their c o , or the public, DOE may, but 
shall not be obligated to, close all routes o? · r d egress to and from the 
Premises, or cause said Premises to be e1 a r both; provided, that DOE shall 
give such advance notice of the c~o e eva tion as circumstances permit. DOE's 
determination that such action is be conclusive and the Government, 
DOE and its officers, einploye~a ized representatives shall not be liable for 
any damage or loss caused by a · . 

MAINTENANCE OF PRO : Grantee agrees to maintain the Premises in good 
condition and agrees to~k cessary repairs. 

TERMINATION h ~'SJ nt granted herein will be annulled and forfeited in whole 
or in part for nuse · a'l eriod of two consecutive years, or for abandorunent of the 
rights grantpt_ in. ~ch annulment or forfeiture shall be by written notice thereof 
given by~£ to rantee and shall be effective as of the date of said notice. 

DOE may terminate in whole or in part this easement if it determines that the Grantee's 
use thereof interferes with or endangers the DOE's operations and programs. 



.. . 

8. 

9. 

VOL 6 76PA6E 35 91 

CONTRACT NO. R006-97ES13438.000 

Upon termination of all or any part of the easement granted herein, the Grantee shall, if 
directed to do so by the DOE, remove all of their railroad and utility type equipment 
and restore the Premises to the condition existing at the time of original occupancy, all 
without cost to the GovelllIIlent or the DOE; provided, that the DOE may at its 
discretion acc....opt a cash settlement in lieu of such physical restoration. AJ).J'roperty 
remaining on the Premises after 60 days, or such additional time as DO~y allow in 
writing, shall become the property of the Government without cornpeinsti n to the 
Grantee. 

INTERFERENCE WITH OTHER OPERATIONS:· The Grantee~·~·o and 
activities on the Premises shall be so conducted atat interference · us to the . 
operations of the Government and/or its operating contractors o ~~ ent-owned 
land in the vicinity of the Premises or elsewhere wi · r Sit«. If such 
interference results from the Grantee's operations her nder, may, at its 
discretion, issue written notice to the Grantee, which fl~ · e details of its defaulting 
conduct. A reasonable opportunity to take corr ive act Grantee's expense will be 
provided the Grantee unless DOE detennines ilia 'd interference creates an emergency 
situation. 

understood by Grantee that the radio-ele n e operations of the Government and 
its operating contractors whichl arw cat or hereinafter placed in the vicinity of 
the Premises or elsewhere withi ' Site, are, or will be, maintained and 
conducted in the interests of ona fense and security and that it is of vital 
importance that these installa · r a· operable at all times. Therefore, should 
Grantee's electrical or utility~~ ny time or for any reasoo cause interference with 
such radio-electronic type ~~to the extent of making their signals unintelligible, 
and Grantee or its repse ~~ are not immediately available to take corrective 
action, DOE shal hav. t · ht to, and Grantee hereby authorizes DOE to, enter onto 
the Premises - n · the offending station or stations. This right will be 
exercised o in e e cy situations and Grantee shall be given such advance notice 
as and if ci tanc pennit, and in any event, Grantee shall be notified as soon as 
practica~ ~er e-energizing has been accomplished and shall be ailowed to resume 
operation of the offending station or stations as soon as corrective measures have been 
effected to DOE's satisfaction. The Grantee shall hold the Government, DOE and its 
authorized representatives harmless from any and all claims, costs or liabilities of any 
nature arising out of any action taken under the authority reserved in this section. 

10. INDEMNITY: The Grantee, by acceptance of this easement agrees that it shall 
indemnify and save harmless the Government, DOE, the contractors of DOE and the 
officers, employees and representatives of the Government, from any clain1s, costs 
(including, but not limited to attorney fees, consultant fees and/or expert witness fees) 
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or liabilities (including; but not limited to sums paid in settlement of claims), arising 
during the tenn of the grant or thereafter from the injury or death of any person or 
persons or the damage of any property attributable to Grantee's occupancy or use of the 
easement or as a result of Grantee's exercise of any other rights allowed under the tenns 
of this easement. ~~ 

11. ENVIRONMENTAL INDEMNITY: The Grantee, by acceptance of thi~asement 
agrees that it shall indemnify and save harmless the Government, D0~5actors of 
DOE and authorized representatives o~ DOE, from any claims, cos~"Clud g, but not 
limited to, attorney fees, consultant fees and/or expert witness fee»~fabitt es 
(including, b~t not limited to, sums paid in settlement of claim '.Wh\r(_~ise during or 
after the term of the easement from or in connection wi e es ce w suspected 
presence of hazardous substances in the air, soil, wate gr r or soil vapor on or 
under the facilities or premises which the Grantee is a wed t use under this easement, 
or arising from or in connection with the presence or presence of hazardous 
substances which have been released from the · 'ties or premises, unless the 
hazardous substances are present solely as a result e actions of the Government, 
DOE or its authorized representatives. Hazar~ ces, for the purposes of this 
permit shall include, but not be limited tit) an ous or toxic substance, material or 
waste which is (1) petroleum or petroleum~~~ e; (2) asbestos; (3) polychlorinated 
biphenyls (PCB); (4) designated as "Dawero~;waste" or "Extremely Hazardous 
Waste" by the State of Washingt d~~ority of the Hazardous Waste Disposal 
Act, RCW Chap. 70-105, and o ~regulations, WAC Chap. 173-303; (5) 
designated as "Hazardous Sul~ " UIS t to the Comprehensive Environmental 
Response, Compensation and_~bili ct, 42 USC Sections 9601, et seq.; (6) 
designated as "Hazardo~s ~~suant to the Resource Conservation and Recovery 
Act (RCRA), 42 USC Sect s · Ol, et seq.; (7) designated as a "Hazardous Substance 
"under the Clean W~t , USC§ 1321, or listed pursuant to 33 USC§ 1317; (8) 
listed by the U .. D of Transportation at 49CFR172.101 or the U.S. 
Environmental r tio gency at 40 CFR Part 302; (9) is subject to corrective action 
requiremen~rsu~ o ~ection 3003 of RCRA; and (10) any other substance, waste or 
material ~c~ ated as hazardous, dangerous or solid waste by any federal, state 
or local agency. . 

0£:. the date of execution of this easement the Grantee's responsibilities under the 
indemnification clause become effective. The Grantee's responsibilities of 
indemnifications are prospective from the date of execution. 
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The indemnification shall specifically cover costs incurred in connection with any 
investigation of site conditions or any cleanup, removal, restoration or remedial action 
required by any federal, state or local regulatory authority, or undertaken by the 
Government, DOE or itS authorized representatives to comply with any federal, state or 
local environmental protection or restoration laws, regulations or ordinance~eemed 
applicable to the site by the Government or DOE. The obligation unde~ by 
Grantee to provide indemnification to the Government, DOE or its auth~r· d 
representatives shall survive the expiration or early termination of this e e nt. 

To insure that DOE is in compliance with requirements stated in tbe.~~r esource 
Conservation and Recovery Act Pennit, Chapter I §E.15, the Gr~~ immediately 
report to DOE the release of any dangerous waste or hazEou~ occurring on 
the Hanford Site. This immediate verbal report shall co · th~wing infonnation: 

a. Name, address, and telephone number of the poin ~ct for the Grantee; 

b . . Location at whlch the release occurs; ~ 
c. Name and quantity of ~aterial(s) in~lve~ 
d. The extent of injuries, if any; ({? ~ 
e. An assessment of actual or~~~rd to the environment and human health, 

where this is applicable;~~ y 
f. Estimated quantity of ~~aterial that resulted from the incident; and, 

g. Actions which bav ~~dertaken to mitigate the occurrence. 

12. ENT PROPERTY: Any property of the Government that 
is damage dest e as a result of the actions of Grantee, its employees or agents, 
incident ttt t e o the Premises or the exercise of any other rights authorized by 
this ea~~nt s e promptly repaired or replaced by Grantee to the satisfaction of 
DOE, or in lieu of such repair or replacement Grantee shall, if required by DOE, pay 
DOE a sufficient sum of money to compensate for the loss sustained by the 
Government as a result of the damage to or destruction of such Government property. 

13. PERMITS AND LICENSES: Grantee shall obtain all necessary permits, licenses, 
certifications and/or authorizations required for construction, occupancy and 
operations on the easement. Grantee shall abide by all federal, state and local laws 
and regulations applicable to the operations on the easement. Grantee shall ensure 
that its operations are fully protective of the environment and of human health and-
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safety. To ensure this result Grantee warrants that it will abide by mandatory 
environmental protection, safety and health standards for operations on DOE property 
as identified in DOE Order 5480.4 and in Richland hnplementing Procedure 5480.4B. 
At the request of DOE, Grantee shall produce any required licenses, p~ts, 
certifications or authorizations as evidence of compliance with this pr~")Jon. Failure 
to comply with any part of this provision shall constitute grounds fo~te · ation of 
the easement. . 

FEDERAL, STATE. AND LOCAL TAXES: Grantee shall p~y d 1 · 
_applicable Federal, state, and local taxes levied against it for i s th Premises. 

REASSIGNMENT: Neither this easement nor any ~t ~ o claim 
thereunder may be assigned or transferred by Grant({ ex~e~ ~pressly authorized 
in writing by DOE. ~ 

CONSIDERATION: As consideration for th~~ment DOE recognizes that the 
Grantee is a municipal corporation and as su~~;, benefits, in the form of 
economic development with~ the co~uni erived from this project 

COVENANT AGAINST CONTINGE Grantee warrants that no person or 
selling agency has been em~loy or ra· ' to solicit or secure this easement upon 
an agreement or understandin ~c ssion, percentage, brokerage, or 
contingent fee, excepting b ~ e e ~yees, or bona fide established commercial or 
selling agencies maintained\~~ :a for the purpose of securing business. 

OFFICIALS NOT TO B ~");. No elected or appointed public official shall be 
admitted to any share or ~ this easement, or to any personal benefit that may 
arise therefrom· but ~ov1sion shall not be construed to extend to this easement if 
made with a o1"~Jr its general benefit. 

AGREE i&r BY RANTEE: By affixing the signature of its authorized 
repres~ive~ location indicated below, Grantee hereby agrees to the terms and 
conditio'ns of the easement. 

HEADINGS: The headings in this easement are for the purposes of reference and 
convenience only and shall not limit or otherwise define the meaning thereof. 
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21. SPECIAL TERMS AND CONDITIONS: The following provisions have been 
included to minimize impacts to the DOE railroad system and operations during the 
planning an~ construction phase of this project. 

1. DOE shall review, comment, and approve the definitive design for that portion of 
the rail lying on DOE property, and oversee any modifications of DOE's existing 
rail line during construction. The switch to be installed off of DOJ2~ rail line and 
any other construction activities pertaining to the line will be co~ted to the 
American Railroad Engineering Association standards. The design d 
construction of the grantees track will be done, so as not to bloc cess to either 
side of DOE's rail storage yard. During construction of the ra· t oordination 
will be required between the grantee and Cascade Natural fjJP y so as not 
to damage the newly installed gas line along the railroad r· f a . 

2. DOE shall review, comment and approve the g~C n~cti schedule to 
""""" that consttuction activities do not impacrrns. 

3. DOE an~ the G~~~ee shall establish join~peration5--pr%cedures governing post 
construction acuv1t1es. 

IN WITNESS WHEREOF, the United States o~-e . cting by and through the United 
States Department of EneID, has caused thisct se . o be executed by its duly authorized 
representative on the~ day of~ .. 

. ~~TED STATES OF AMEPJCA 
~tPARTMENT OF EN GY ---Qi By~~~d.....-

APPROVED~~ 
CITY OF RICHLAND, WASHINGTON 

Date October 7, 1997 

.Jri 
ro-'0-t? 
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STATE OF WASHINGTON 

.COUNTY OF BENTON 

! . 

§ 
§ 
§ 

INDENTURE 

'IlilS INDENTURE is effective the l" day of October 1998, between the UNITED STATES OF 
AMERICA, acting by and through the U.S. DEPARTMENT OF ENERGY, (the •Granter") and the PORT OF 
BENTON, acting through its Board of Commissioners, (the "Grantee") (collcCtlvely, the. "Parties"). 

WITNESSErn; 

WHEREAS, Granter has owned and maintained certain real property and improvements thereto in or proximate to 
ruchland, Washington known as the Hanford .1100 Area (the "Real · Property") and the Hanford Rail · Line, 
Southern Connection (the "Railroadj and certain personal property appurtenant to said real property C4Personal 
~~~ . 

WHEREAS, Grantor baS determined that it is in the best interest of the UNITED ST ATES OF AMERICA to 
convey said Real Property and Railroadto Grantee for .the purpose offostcrlng economic development; and 

WHEREAS, Grantor has the authority to sell, lease, grant, and dispose of said Real Property, Railroad, and 
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically· Section 161 (g) (42 U.S. 
Code§ 2201(g)); and 

WHEREAS, Granter may need continued rail access to the Hanford Nuclear Reservation (the "Hanford Site .. ) for 
so long as Grantor conducts operations at said site; and 

WHEREAS, Grantee agrees to use said Real Property and Railroad to create economic and employment 
opportunities in lhe community served by the PORT OF BENTON; and 

WHEREAS, Grantee agrees to provide Grantor continued rail access to the Hanford Site for as long as Grantee 
continues to maintain and/or operate the Railroad. · . · · 

NOW THEREFORE, for the following consideration, the Parties· agree as follows: . ' 

L DESCRIPTION OF PROPERTY AND CONVEYANCE 

A. Grantor owns and maintains Real Property 3:lld improvements thereto having an area of 
approximately 768 acres and containing 26 buil~ngs. improved parking and other support areas, 
and grassy swalcs. which is descn1>cd in Attachment A. Grantor also own:: and maintains the 
Railroad and improvements thereto having an area of apJ>roximately. 92 acres and linear track 
length of approximately 16 miles, which is described, in Part. in Attachment B. Finally, Grantor 
owns Personal Property that is descnDcd in Attachment C. Grantor hereby grants, conveys, and 
forever quitclaims to Grantee, without warrant}', either express or implie4, said Real Property, 
Railroad, and Personal Property on an "as is" and "where js• basts 3.nd subject to ·certain terms. . 
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases; 
and other conditions set forth in this instrument The quitclaim deed (the "Deed") conveying 
said Real Property, Railroad, and Personal Property ls attached (see Attachment D). 

B. The descriptions of the .Rtal Propeny, Railroad, and Personal Property set forth. respectively, in· 
Attachments to this Indenture and any other infonnation provided herein arc based on the best 
information avai1ablc to Granter and believed to be correct. but an error or omission, including. 
but not limited to, the omission of any infonnation available to Grantor ot any other Federal 
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c. 

agency, shall not constitute groµnds or reason for noncompliance with the terms of this Indenture 
er for any claim by Grantee against the UNITED STATES OF AMERlCA including, witbout 
limitation, any claim for allowance, refund, deduction, or payment of any kind. 

Grantor shaU make rcfonns, concctions, and amendments to the Deed if necessary lo correct 
stich Deed or to conform such Deed to the requirements of applicable law. 

IL CONSIDEMTION 

Grantor's conveyance is in consideration of the assumption by Grantee of all Grantor's _maintenance 
obligations and its taldng subject to certain terms. reservations, restrictions, licenses, casements, 
covenants, equitable servitudes, contracts. leases, and other conditions set forth in lhis instrument 

IU.. TITLE EVIDENCE 

Grantee reseIVeS the right to procure a title report and/or obtain a title insura.nce·commitment issued by a 
licensed Washington Title insurer agrc:cing to issue to Grantee, upon recorda:tion of the Deed. .a standard 
owner's policy of title insurance insuring Grantee's good and marketable title to said Real Property and 
Railroad. 

\. 

IV. COSTS OF RECORDATION 

v. 

Grantee shall pay all taxes and fees imposed on this transfer and shall obtain at Grantee's expense and. 
affix to the Deed such revenue and documentary stamps as may be required by Federal, State of 
Washington. and local laws and ordinances. The Deed and any security documents shall be recorded by 
Grantee in tbe manner prescn'bed by State of Washlngto~ and Benton County recording !;tatutes. 

EASEMENTS, RESTRICTIONS, AND LIM:IT A TIO NS 

A. Grantor retains an easement, described in the Deed found at Attachment D, on the road known as 
Stevens DrlVe that extends north from the junction of Spengler Street to Horn Rapids Road (the 
... RDad"). Grantee shall have a right of first refusal governing any conveyance in the Road by 
Grant or. 

B. Grantee shall talce title subject to all public utility and other easements on record, descn'bcd in 
Attachment E, and any other zoning regulations and restrictions appearing on plats. in the Deed, 
or in any title report prepared to support this uansfer ofReal l>roperty and the Railroad. 

C. Grantor retains an casement, deScrlbed in Attachment F, for Grantor's existing infrastructure, 
including telecommunications infrastructure, on thC Real Propenv and Railroad. Grantee shall 
reasonably negotiate and et>nvey no-cost new casements to support access to existing er new 
infrastructuJ"C of any type or to improve on said i nftast.ructure. 

D. Grantor shall have until March 31, 1999, to remove personal property not conveyed to Grantee 
and cultural artifacts described in Section XXIIl below from buildiilgs on the Real Property and 
the Railroad and vacate any of the buildings in which it currently operates. 

E. Grantee shall take title subject to the use permjt, described in Attachment F, executed between 
the Home Depot and Granter. 

VL LICENSES, 

A. Gran tor reserves unto itself a no-<:ost license for whole or partial use of 1he buildings descnOed in 
Attachment G and a parking lot for use by Grantor's Safeguards and S~rity Division to co~ct 
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B. 

c. 

D. 

·tts "Emergency Vehicle Operations course". The tenn for these licenses also is listed in 
Attachinent G, said licenses tenninating upon: (i) early abandonment of licenses upon 
notification to Grantee; or (ii) ei..-piration of licenses unless renewed. Renewal shall be in at 
Grantor's option for one-(1) year periods not to exceed a total often {10) periods, and Grantee 
shall presume that said options are exercised unless notice declining rene~ is received within 

· thirty (30) days or more of each license e>.-piration. Granter shall cooperate with Grantee in the 
event ¢at Grantee has a commercial tenant for space licensed by Granter, and to the extent 
practicable, abandon such license(s) if (i) such abandonment is in the best interest of the 
UNITED STATES OF AMERICA. and (il) substitute space iS made available by Grantee. if 
Granter requires such space and it is not available within the ~ord Site. 

Grantor's operations in those buildings and the parking lot in which it retains licenses Sb.all be: 
(i) conducted in a neat and orderly 1naDDer so as not to endanger personnel or property of 
Grantee or Grantee~s other licensees, lessees, and invitees; and (ii) in compliance with all 
applicabie laws, regulations, rules, and ordinances. In the event that the buildings licensed to 
Gr.mtor become unsuitable for occupancy for any reason, including damage, destruction, or 
colleci;iv:e wear and tear, Grantor reserves tl1e right to restore the buildings during the term of the 
licenses. · 

B~fore expiration or prior temtination ofbuiJding Hcenses, Grantor shall restore the buildings or 
building interiors to the condit,ion in which they were conveyed or to such improved condition as 
may have resulted from any impro\•ement made therein by Grantee during license tcnlls, subject 
to ordinary wear and tear for which Grantor is not liable here'under. 

Granter shall be responsible for all utilities and maintenance associated with operations 
conducted in the building under license. In the event that partial buil.~g space is used, Granter 
and Grantee shall agree on a suitable prorated amount for building utilities and maintenance that 
Gtantor shall be responsible to pay to Gl'3Iltee periodically. 

E. Granter rese1ves to the General Services Administration ("GSA") a license to site a double.wide 
trailer and use parking spaces and a portion of the parking lot for enclosed storage on the Real 
Property located.south of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to 
llave and use until abandoned. GSA shall be responsible for all utilities and maintenance 
associated with operations conducted from its trailer. · 

F. Grantor reserves unto itself a no-cost license providing access to the Railroad for as long as . 
Grantee maintains and/or operates said Railroad. Grantor shall pay published tariffs as 
applicable. 

VII. CONDmON OF REAL PROPERTY AND MAINTENANCE OF RAILROAl> 

A. . Granter shall clean the Real Property to an "industrial use• standard prior to transfer under this 
Indenture and subsequent abandonment of licenses, All buildings, utilities, and other property 
conveyed Will be transferred in •as is• and "where is" condition as at the signing hereof, without 
any wammty or guarantee. expressed or implied, of any }9nd or nature, except as otherwise 
expn:ssJy stated in this Indenture. Granter shall not be obligated to repair, replace, or rebuild any 
structures if and when licCnscs are abandoned except when Grantor's use resulted in damages -
cx:cccdjng ordinary wear and tear. Except as provided for in Section vm. below, Grantor shall 
not be responsible for any liability to Grantee or third persons arising from such condition of the 
Real Property. The failure of Grantee to insPect fully the Real Property or to be fully informed as 
to th~ condition thereof will not constitute grounds for any noncompliance with the terms of this 
Indenture . 
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B. For so long as Grantee continues to maintain and/or operate Lhe Railroad (or Grantee's similarly 
situated successor(s)). Grantee shall maintain the Railroad, including all structures, 
.improvl!z.nents, facilities and equipment in which this instrument conveys any interest. at all 
times in safe and serviceable condition, to assure its efficient operation and use, provided, 
however, that such maintenance shall 'oe required as to structures, improvements, facilities . and 
equipment only during the useful life thereof, as determined jointly by Grantor and Grantee. 

vm. WARRANTIES AND REPRESENTATIONS 

A. Grantor represenls and warrants under its enabling legislation (the Ato~c Energy Act of 19~4. 
as amended) that (i) it has the full capacity, power and authority to enter into this Indenture and 
the transactions contemplated herein; and (ti) the execution. delivery .and performance by 
Grantor of this Indenture has been duly authorized and approved by all necessary governmental 
action on the part of .Gran tor. 

B. G~tee represents and warrants that: (i) . it is a political instrumentality of the Srate of 
Washington and duly organized under laws· of th·e State of Washington; (ii) it has full capacity, 
power and authority to enter into and perform lhis Indenture and the continuing obligations 
contemplated herein; and (iii) the execution, delivery and perfoimance by Grantee of this 
Indenture have been duly and validly authorized and approved by all necessary action on the pa.rt 

c. 

D. 

of Grantee. · 

Grantor represents that, to the best of Grantor's knowle4ge. there are no facts known to Granter 
that materially affect the value and condition of the Real Property and Railroad that are not 
readily observable by Grantee or that have not been disclosed to Grantee. The Parties 
acknowledge that in· the course of abandoning any licenses. Grantor may learn additional facts · 
regarding the value and condition of the Reaf Property~ Grant or shall identify such facts and 
disclose them to Grantee in a timely manner. · 

Pursuant to ihe Co~prebens.ive Environmental Respoiise, Compensation, and Liability Act of 
1980, as amended., ("CERCLA") Section l20(h){l) (42 U.S. Code § 9620(hXl)), and 40 U.S. 
Code of Federal Regulations Part '373, Grantor has made a complete search of its records 
concerning the Real Property and-Railroad. 11iese records indicate that hazardous ·substances, as 
defined by CERCLA Section 101(14), have been stored, disposed. or generated on the Real 
Property during the time Granter owned said Real Property. Quantities ofhazan:ious substances 
were released or disposed of on the Real Property during the course of ownership by Granter, and 
the Real Property was listed on the National Priorities List by the Environmental Protection 
Agency (''EPA:). Said Real Property was remediated and removed from the National Priorities 
List in September 1996, Grantor agrees to meet all CERDA obligations associated with the 
transfer of the Real Property now or in the fu lure upon notice by Grantee. . 

E. All remedial actions necessary to protect human health and the environment with respect ~o any 
such hai.ardous substances remaining on the Real Property have been or will be taken before the 
date of transfer, and any additional remcdi31 actions found to be necessary by regulatory 
authorities with jurisdiction over the Real Property or ~ilroad attributable to contamination of 
hazardous substances shall be conducted by Grantor at Grantor's e:i.-pense. 

IX. ASSIGNMENT OF LEASES AND CONTRACTS 

A. Grantor hereby assigns Parts 1, 2, and 3 of the lease dated May 1, 1996, (see Attacluncnt H) 
execute~ between Grantor and R.H. Smith Distn""buting Co., Inc. C'Smith") for fuel oil 
distnbution from building l l 72A. Grantee hereby accepts tlle obligations of Granter under this 
lease in cons1derat'Io~ of the payments by Smith for building l l 72A operations, which 31e 

assigned herewith to Grantee. Granter shall notify Smith of assignment. 
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B. · Grantor hereby assigns the lease dated Marcb 5, 1998, (see Attachment H) executed between 
· Grantor and 1:-ivingston Rebuild Center, Inc. ("LRC') for equipment repair services in building 

1171. Grantee hereby accepts the obligations of Grantor under this lease in consideration or the 
payments by LRC for building 1171, which ·are assigned herewith to Grantee. Grantor shall 
notify LRC of assignment 

C. Gr.mtor hereby assigns two agreements, a supplemental agreement. and pcnnit made among and 
·by the Atomic Energy Agency (and its successors); Burlil'lgton Northern, Inc.; Oregon· 
Washington RJill.road & Navigation Company; and Union Pacific Railrqad Company governing 
access to the Railroad (sec Attachment H). Grant= hereby accepts the obligations and. 
considerations. under this agreement and permit Gran.tor shall notify successors Burlington 

·Northern and Union Pacific of these assignments. 

X. OTHER AGREEMENTS 

A. No prior, present, or contemporaneous· agreements shall be:: binding up0n Granter or G~ . 
unless specifically referenced in this Indenture. No modification,-amendment. or change to this 
Indenture shall be valid or binding upcin the Parties unless in writing and executed by 
representatives authorized to contract for the Parties. 

B. Grantor on written request from Grantee may grant a release from any of the tenns, reservations, 
restrictions and conditions contained in the Deed. Grantor may release Grantee from any terms, 
restrictions, reservations, licenses, casements, covenants, equitabl.e servitudes, contracts, leases, 
and other conditions if.Grantor determines that the Real Property and Railroad no longer serve 
the purposes for which they were conveyed ot the Grantee detcnnines that. continued owne~bip 
of the Railroad is no longer economically viaole. All or any portion of "the Real Property or 
Railroad may be reconveyed to Grantor subject t~ the conditions detailed in Section. XVIL. below. 

XL NOTICES 

A:try notices required under this Indenture shall. be forwarded to Granter or Grantee, respectively, by· 
Registered or Certified mail, return receipt requested; or by overnight delivery, at the fol1owfog addresses: 

Realty Officer 
U.S. Deparimcnt of Energy 
Richland Operations Office 

P.O. Box 550, G3~18 
Richland, Washington 99352 

Executive Director 
Port of Benton 

3100.George Washington Way 
Richland, Washington 99352 

J 

XU. · LIMITATION OF GRANTOR'S AND GRANTEE'S OBLIGATIONS 

A. The responsibilities of Grantor, as descdbed in this Indenture, are subject to: (i) the availability · 
of appropriated program funds for remediation and operation of the Hanford Site; and (ii) the 
federal Anti~I?cficiency Act ~31 U.S. Code §§ 1341 and 1511). 

B. Grantee shall, to the extent permitted under applicable law, indemnify and defend the United 
States against, and hold the UNITED ST A TES OF AMERJCA .harmless from, damages, ~ 
expenses. liabilities, fines. or penalties incutted by Grantor and/or third parties and resulting 
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c. 

D. 

from Grantee's activities on the Reill Property and Railroad, or any part thereof, including 
releases or threatened releases of, or any other acts or omissions related to, any ha:z.aj-dous wastes. 
substances, or rnaterisls by Grantee and any subsequent lessee or owner of the Real Property or · 
Railroad or any subdivision thereof, their 'officers, agents, employee&, contractors, sublessees. 
licensees, or the invitees of any of I.hem. 

Grantee hereby releases the UNITED STATES OF. AMERICA, and ~hall take whatever action 
may be required by Grantor to assure !he complete relea5': of the UNITED STATES OF 
AMERICA from any and all liability for restoration or other damage under the Deed or oilier 
agreement covering the use by Grantee or its licensees, invitees, and lessees of any Real Propert)' 
transferred by tllis instrument. 

Grantee's responsibilities for maintenance and operation of the Railroad under the terms oft.his 
Indenture are subject to the economic viability of the Railroad. Section XVII. below shall apply 
if Grantee determines that economic viability is impaSSl"ble after ten ( l 0) years. 

Xlil. .RIGHT OF ACTION 

The provisions of this Indenture are not intended to benefit third persons, and breach thereof shall not be 
the basis for a cause of action by such third person against either Grantor or Grantee. 

XW.. DISPUTES 

A. Except as otherwise provided in this Indenture, any dispute concerning a question of fact that is 
not disposed of by agreement between the Parties shall be submitted for decision by the Manager, 
U.S. Department of Energy, Richland Operations Office, or his successor in function ("Manager­
RL). The Managcr-RL shall,. \1ithin twenty '(20} days, m3il or otherwise furnish a written 
decision to Grantee. The decision of the Manager-RL, shall be final and conclusive unless. 
within twenty (20) calendat ·days from the date of receipt of such copy, Grantee mails or 
otherwise furnishes to the Manager-RL, a written appeal addressed to the Associate Deputy 
Secretari for Field Management CFM·2). The decision of the Associate Deputy Secretary for 
Field Management (FM-2). this officer's successor, or the duly authorized representative for the 
determination of such appeals shall be presented in writing within twenty (20) calendar days 
from receipt of notice of appeal and shall be final and conclusive wtless detemlined by a coilrt of 
competent jurisdiction to have been fraudulent or capricious, or arbitr3I)i, or so grossly erroneous 
as necessarily to imply bad faith, or not supported by substantial evidence. In connection with 
any appeal proceeding under this Section, Grantee shall be afforded an opportunity to be heard 
and to offer eVidence in support of its appeil. Pending final decision of a dispute under this 
Section, Grantee shall proceed diligently wilh the perfonnance of this lndenture in accordance 
with the decision oftM Managcr-RL. 

B: 'thJs Section shall not preclude consideration of questions of law in cofrectron with decisions 
provided for herein. Nothing in this Section. however, s~l be construed as making final th~ 
decision of any administrative official, representative, or board on a question of law. 

XV. PLANNING AND DEVELOPMENT 

A. Gr.mtor is aware that Grantee is acquiring the Real Property and Railroad for development for 
industrial use. Accordingly, Orantor agrees that jt shall cooperate reasonably with Grantee and 
sign such documents arid undertake such other acts, without incurring costs or liability, that are 
necessary for Grantee to complete the planning, zoning, and development of the Real Property 
and Railroad, the resale and marketing of any portion of the Real Property, and the fonnation 
and operation of special districts, metropolitan districts, and other quasi-governmental entities 
organizCd for the purpose of providing infrastructure facilities and servjces to or for the be,nefit of 
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the Real Property and Railroad. 

Without incurring costs or liability, G~tor .,..;u cooperate. reasonably with Grantee by !>igning 
such documents necessary for Grantee to apply to the Auditor and to lhe Treasurer of Benton 
County. Washington and to the Washington State Department of Revenue for tax valuation or 
abatement with regard to the Real Property that Grantee· intends to sell. Upon request by. 
Grantee, Grantor will execute and deliver to and in the name of Grantee one or more easements; 
accompanied by a legal description, for subsequent re-grant to local utility providers. for the 
purpose of installing new utility systems and relocating any existing $}'stems. on any portion of 
the Real Property in which Gran.tor retains an interest Other casements include, witho~t 
limitation casements for ingress and egress and private utility lines required in connection with 
any portion of the Real Property and Railroad being conveyed. Such easement documents shall 
be in fonn and content satisfactory to Grantor and Grantee. 

XVL SUCCESSORS J\ND ASSIGNS 

A. The covenants, provisions,· and agreementS contained herein shall. in r:Very case be binding on 
and inure to the benefit of the Parties hereto and their respective successors. The rights and 
responsibilities under this Indenture may not be assigned by Grantee \yithin ten (IO) years ~the 
date of this Indenture ~ithout the written consent of Granter, · said ·consent not being 
unreasonably withheld. 

B. Grantee ~hall not enter into any transaction that would deprive it of any of the rights and powers 
necessary to perform or comply with any or an of the terms, reservations, restrictions, licenses, 

· easements, covenants, equitable se1vitudes, conl.racts, leases, and conditions set forth herein, and 
if an arrangement is made for management or operation of the Real Property and Railroad by any 
agency or person other than Grantee, it shall rc:Serve sufficient rights and authority to ensure that 
said Real Property and Railroad shall be operated and maintained in accordance with the terms. 
reservations, restrictions, licenses, easements, covei:iants, equitable servitudes, contracts, leases, 
and conditions. · 

XVII. REVERSIONARY INTI:REST 

A. · For the ten (10) years next following the effective date of this Indenttue, in the event that any of 
the aforesaid tenns, reservations, restrictions, · licenses, casements, covenants, equitable· 
servitudes, contracts, leases, and conditions arc not met. observed., or complied With by Grantee, 
whether caused by the legal inability of said· Grantee to perform any of~ obligations herein set 
out. or otherwise, the title, right of possession, and all other rights conveyed by the Deed ta 
Grantee, or any portion thereof, shall at the option of Granter revert to the UNITED ST A TES OF 
AMERICA jn its then existing condition sixty (60) days following ihe date upon which demand 
to this cflect is 1t1adc in writing by Grantor or its successor, unless within said sixty (60) days 
such default or violation shall have been cured and all such terms, reservations, restrictions, 
licenses, easements, covenants, equitable servitudes, contracts, leases, and conditioni shall have 
~ met, observed. or complied with, in which event said reversion shall not occur, and title, 
right of possession, and all other rights conveyed, except those that have reverted, shall remain 

· vested in Grantee. · 

B. The Railroad shttll be used and maintained for !he purposes for which it was conveyed, and if 
said Railroad ceases to be used or maintained for such purposes, all or any portion of thc. !Wlroad 
shall, in its then e.xisting condition. at the option ofGrantor, reven to the UNITED STATES OF 
AMERICA. If Orantor notifies Grantee or its similarly situated successor($) that rail service no 
longer is required, such reversionary interest shall terminate and Grantee shall be free to abandon 
or convert the use of any porrion or all of I.he Railroad . 
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c. Grantee agrees that io the event Gnntor exercises its option to revert all right. title, and interest 
in and to any portion of the Real Property or Rail.ro3d to the UNITED STATES OF AMERICA 
or Grantee voluntarily returnS title to said Real Proi:x:rtJ and Railroad in lieu of a reverter,' then 
Grantee shall provide protection to, and maintenance of said Real Property and Railroad at all 
times until such time as the title actually reverts or is returned to and accepted by tlic UNITED 
STATES OF AMERICA. Such protection and maintenance shall, at a ntlnimum, confonn to the 
standards prescribed in 41 U.S. Code of Federal Regulations§ 101-47.4913 in effect as of the 
date of the conveyance. · 

:xvnI. USE OF REAL PROPERTY AND RAILROAD 

Grantee shall use and maintain the Real Property and Railroad on fair and reasonable terms without 
unlawful discrimination. In furtherance of this condition (but without limiting its general applicability 
and effect) Grantee specifically agrees that: (i) it will establish such fair, equaI, and nondiscriminatory 
conditions to be met by all users of the Real Property and Railroad, provided that Grantee may prolu"bit or 
limit-any given type and kind of uSC if such action is necessary to promote safe operations; {ii) in its 
operation and .the operation of the Real Pro~rty and Railroad, peithcr it nor any person or organization 
occupying space or facilities thereupon shall discriminate against any person or class of persons by reason 
of race, color, creed. sex. age, marital status, political affiliation or non-affiliation, national origin, 
religion. handicap or sexual orientation in the use of 8ny of the facilities provided for the public; and (iii) 
that in any agreement, contract, lease, or other arrangement under which a right or privilege granted to 
any person, finn or corporation to conduct or engage in any lawful activity, Grantee shall insert and 
enforce provisions requiring the party to: (i) furnish S4Ud setvice on a fair, equal and nondiscriminatory 
basis to all users thereof; and (il) c~gc faii, reasonable, and nondiscriminatory prices for each unit for 
service, provided. that the contractor may be allowed to miike reasonable and nondiscriminatory · 
discounts,· rebates. or other. similar types of price reducti?ns to volume purchasers . 

XlX. ACCESS 

xx. 

A. Subject to the provisions of Section V.A. above, Grantee shall, insofar as it is within its powers 
and to the C).1ent reasonable, adequately protect the land access routes to the Real Property and 
Railroad. Grantee shall, either by the acquisition and retention of easements or other interests in 
or rlgbts for the use· of land or by adoption and enforcement of zoning regulations, prevent the 
construction, erection or alteration of any structure in the access routes to and from the Real 
Property and. Railroad. 

B. Grantor reserves the right of access to those portions of the Real Property and Railroad for the 
purpose or construction, installing, maintaining, repairing, operating, and/or removing utility, 
telecommunications, or well monitoring equipment over. under, across, and upon the Real 
Property and Railroad. 

SEVERABil.ITY 

lfthe construction oCany of the foregoing tenns, reseivations, restrictions, licenses, easernents,-covenants, 
equitable servitudes, contracts, leases, and conditions recited herein as provisions or Attachments, or the 

· application of the same as provisions in any particular instance is held invalid, the pait.lcular tcmi. 
reservation, restriction. license, easement, covenant, ·equitable servitude, contract, lease, or condition in 
question shall be construed instead merely as conditions upon the breach of which Grantor may exercise 
its option to call!:e the title, interest. right of possession, and all other rights conveyed to Grantee, or arry 
portion th~~ to revert to it : The application of such tenns, reservatioos, restrlctions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions elsewhere in the 
Indenture and the construction of the remainder of such · tcnns, reservations, restrictions, licenses, 
easements. covenants, equitable servitudes, contracts, leases, and conditions as provisions shall not be 
affected, ~ereby . 
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XXL GRANTEE•s STATUS 

Grantee~ remain at all times a political instrumentality of Benton County; State of Washington. 

XXIl. ENVIRONMENTAL DISCLOSURES 

A. Lead-Based Paint Conditions. 

I. Prior to use of any Real Property by children under seven (7) years of age, Grantee shall 
remove' all lead-based paint hazards and all potential lead-based paint hazards from the 
said Real Property in accordarice with all federal, State of Washington. and local lead­
ba.sed pall_lt laws, rules, regulations, and ordinances; 

2; Grantee agrees to indemnify Granter and the UNITED STATES OF AMERICA to the 
extent aUowable undet ·applicable law from any liability arising by ~on of Grantee's 
faillire to perform Grantee's obligations hereunder with respect to the elimination of 
immediate lead-based paint health haz.irds, the prohibition against the use of lead-based 
paint, and Grantee's responsibility for complying with applicable federal, State of 
Washington, and local lead-based paint laws, rules, regulations, and ordinances. 

B. Presence of Asbestos. 

1. Grantee is i.Il.f'onned that the Real Property may be improved with materials and 
equipment containing asbestos-containing materia!s. The Due Diligence Assessment 
Report. (see Attachment I) prepared by R.E. Morgan for Fluor Daniel Hanford, Inc. on 
August 28, 1998, discloses the condition and probable locations of asbestos-containing 
materials. Grantee is cautioned that unprotected or unregulated e>..'Posure to asbestos in 
product manufacturing and building construction workplaces have been associated ..,.;th 
asbestos-related disea5es. Both t11e. Oc.cupational Safety and Health Administnition 
("OSHA") and the EPA regulate asbestos because the Potential hazards associated with 
exposure to airbome asbestos fibers. Both OSHA and EPA have detennined that such 
exposure increases the risk of asbestos-related diseases, which include certain cancers 
and which can result in disability or death. 

2. Grantee is invited. urged, and cautioned to inspect the Real Property to ascertain the any 
asbestos content and concfition and corresponding hazardous or envirorunental 
conditions relating thereto. Granter shall assist Grantee in obtaining any authorization 
that may be required to cariy out any such inspeCtion. Grantee shall be deemed to have 
relied solely on its own judgement in assessing Che overall C"Ondidoa of all or any portion 
of the Real Prop~. including without limitation, any asbestos hazards or concerns. 

C. Presence of PolychlorinRted Biphen,·ts. Except for the 1162 and 1163 facilities, buildings on 
the Real Property were constructed prior to the enactment of the Toxic Substances Control Act of 
1976, as amended, (15 U.S. Code §§ 2601 - 2692) that banned the manufacture of 
poiychiorinated biphenyls ("PCBs"). · Fluorescent light fixtures may contain ballasts with trace 
a.mounts of PCBs. Spills from overheated ballasts and ballast management (e.g., removal from 
service) are subject to requirements found in 40 U.S. Code ofFederal Regulations Part J61. 

D. Grantor's Disclaimer. 

I. No wamm?es, either e.''press or implied, are given with· regard to the condition of the 
Real Property including, without limitation, whether the Real Property does or does not 
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contain lead-based paint, asbestos, PCBs or petroleum residues attributable to past 
operations (see "Environmental Assessment for the Transfer of HOO Area, Soul.hem 
Rail Connection and Rolling Stock, Hanford Site, Richland, Washington," also 
contained in Attachment D or is not safe for a particular purpose. The failure of Grantee 
to inspect or to be fully informed as lo Ille condition of all or any portion of the Real 
Property shall not constitute grounds for any claim or de~d for adjustment or 
noncompliance with the terms of this Indenture. 

Grantor assumes no liability for damages for personal injwy, illness, disability, or death 
to Grantee or to Grantee's successors, assigns, employees, invitees, or any other person, 
subject 10 Grantee's control or direction or to any other ·person, including members of 
the general public, arising from or incident to the purchase, transportation, removal, 
handling, use, disposition, or other activity causing or leading to contact of any kind 
~hatsoever with asbestos on the Real Property, whether Grantee has properly warned or 
failed to properly warn the indMduals(s) injured. 

" XXIII. CULTURAL ARTIFACTS AND HISTORIC STRUCTURES 

A. Grantor conducted an insp"ection of the Real Property on Februal)' 3, 1998, in compliance with 
Part V, Paragraph C of the .. Prograuunatic Agreement for the Built Environment," which states 
that the Grantor's Cultural Resources Program shall undertake a cultural assessment of the 
contents of historic buildings and structures to locate and identify artifacts that may have· 
interpretive or educational value as e.xhibits for local, St.ate of Washington. or national museums. 
Said assessment has been completed, and artifacts identified are listed in Anachment J .. 

B . Grantor and Grantee shall jointly execute a Memorandum of Understanding (''MOU") with the 
Washington State Department of Community/ Trade. and Economic Development, Office of 
Archeology and Historic Preservation that will address cultural resource issues associated with 
the Real Property and Railroad. Afterjoint negotiation of an acceptable MOU, Grantee shall be 
bOund by the terms of said MOU for the pWJJOses of cultural artifacts disposition and care under 
the tcnns of this Indenture. 

IN WITNESS WHEREOF, the Parties, by and through their authorized representatives, have executed the 
foregoing Indenture on the date firn written above. 

United States of America by and through the U.S. Department of Energy 
GRANTOR: 
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Port of Benton, Washington 
GRANTEE: 

'· 

~y:---=~'"-· -~.co-o'4~<'J"i!.-4qc.il!"",$-~--· ._· - ·--­
Ben Bennett. Executive D~ofBenton. Washington 

Date:~'-i"'"-'"-........,__,_.,~---.......il-""C-+--.:...'/.......;.9~·--=8--
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City Attorney 
City of Richland 
P.O. Box 190 
Richland, WA 99352 

Portion of Parcel #1-2208-100-000-000 

EASEMENT DEED ~ 

The Grantor, PORT OF BENTON, a Washington co~~ation, for and in 
consideration of the transfer of property and other va ble considerations, 
conveys and quitclaims to the CITY OF RICHLAND, ~on, · a municipal 
corporation, an access and utility easement in, ov~~ ~n r the following 
d"odberl property sltuoted ;n the County of Benton,~ sh;ngton• 

A portion of Section 22 Township 10 North, e~st W.M., City of 
Richland, Benton County Washington. Mor artic rly described as follows: 

An access and utility easement for a railroad s eing 1 00 feet wide having 
50.00 feet on each side of the fo!lowi~ribed centerline; 

Beginning at the North~ast corner of samrid:-&B·~ c n 22; Thence South 00°24'19" 
East 2643.94 feet along the East line ection 22, to the East quarter 
corner of said Section 22; ThencPi vin id East line North 80°28' 41 n West 
1066.18 feet to a point on the cen f an existing railroad spur and ·the 
"TRUE POINT OF BEGINNING" of 0.00 foot wide access and utility 

. easement; Thence North 7 ° est 428 .29 feet to a point on a tangent 
curve concave to the Sout , · curve having a radius of 573.69 feet; 
Thence Westerly 161.61 ~ said curve thru a central angle of 16°14'25" 
to its point of tangency; . ce outh 89°32'55" West 376.58 feet to a point 
known as Point "A"; Th5e tinuing South 89°32'55" West 690.68 feet to 
a point on the West line Qf'ti:ll ortheast quarter of said Section 22 and the 
terminus of said centerli 1W . · 

The left .and rig -&. said 100.00 foot access and utility easement shall 
extend or fore ~;~inate at the West line of the .Northeast .quarter of 
said Section 2 and right angles to the centerline of said easement at the True 
Point of Be 

Together ~h, an access and utility easement for a railroad spur, being 50.00 
feet wide having .25.00 feet on each side of the following described centerline; 

Beginning at the aforementioned Point "A", said Point "A" also being the ".Ifille. 
POINT OF BEGINNING" of said 50.00 foot wide access and utility easement; 
Thence North 84°05'32" West 68.95 feet; Thence North 84°05'29" West 
87.57 feet to a point on a tangent curve concave to the Northeast, said curve 
having a radius of 573.69 feet; Thence Northwesterly 837.38 feet along said 
curve thru a central angle of 83°37'56" to its point of tangency, said point being 
25.00 feet East of and measured at right angle to the West line of the Northeast 
quarter of Section 22 Township 10 North, Range 28 East W.M.; Thence North 
00°27'34" West 1725.75 feet, parallel to and 25.00 feet east of said West line 
of said Section 22, to a point on the North line of the Northeast quarter of said 
Section 22 and the terminus of said centerline. 

'i" c ITY 0 f fl. • 
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The left and right margins of said 50.00 foot access and utility easement shall 
extend or foreshorten to terminate at the South margin of Battelle Boulevard, 
said South margin being located 40 feet South of the North line of the Northeast 
quarter of said Section 22 and at right angles to the centerline of said easement 
at the True Point of Beginning. 

For the purpose of constructing, installing maintaining, repairing, and 
operating a utility easement with full right to go upon said premises at any time 
for such purposes, together with the right to trim brush and trees that may 
interfere with the construction, maintenance and operation of same al")d the right 
to permit franchise holder and utility licensees of the City of Richland to place 
telephone and television cable circuits. 

By. 1..) &.<.· -f¢"4dttrr· 

its: .G-'(.etu ./) c1e )led-or 

STATE OF WASHINGTON 

COUNTY OF BENTON 

On this 
undersigned, a 
commissioned 

A24 

above written. 

:ss 
) 

Notary Public in and for t~tate oiJ 
Washington; residing at ~~ (, 
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RAILROAD LEASE 
·Port of Benton-Tri-City Railroad Company 

PARTIES: 

· · · -LESSOR:·· -PORT OF BENTON, a mm1icipa.l"corporation ofthe State of Washington1 

. hereafter "Port". 

TENANT: TRI-CITY RAILROAD COMP ANY, · L.L.C., . a Washington limited 
liability company hereafter "Tenant". 

RECITALS:· 

WHEREAS, the Port acquired the Southern Connection Of the Hanford Railroad from the 
United States Department of Energy (hereafter '~DOE") to prevent the closure of the railroad and 
to maintain railroad operations for economic development purposes. 

WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to 
generate revenues to pay the costs of operation and maintenance of the mil road. 

WHEREAS, the Port entered into ·an Operations and Malt1tenance Agreement with 
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and 
this agl'eement requires the Port to pay certain exper)ses related to the railroad, including 
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the 
inspection, maintenance and replacement of the bddges and oveipasses. 

WHEREAS, the Port has been required to pay for the replacement of a section of the 
railroad bridge which was destroyed by fire. 

WHEREAS, the l?ort entered into a Building Lease with Livingston Rebuild Company for 
the railroad maintenance building in the Pores Manufacturing Mall (formerly DOE' s 1100 
Are~), which Lease has been assigned to the Tenant. 

· WHEREAS, the parties wish to transfer the costs associated with the operation of the 
railroad, including the insurance and the responsibility for the inspection and maintenance of the 
bridges and overpasses to the Tenant. 



WHEREAS, the Port has been requil'ed to respond to an inquiry by the Railroad 
Retirement Board concerning the Port's liability for pension payments as an railroad operator and 
the Port wants to avoid classification as a railroad operator, 

- WHEREAS, the Port wishes to transfer the responsibility . for rail ·aperatiot1s and for 
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such 
activities; now therefore it is hereby agreed among the parties as follows: 

AGREEMENTS: 

1. LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions 
contained herein, the· real and personal property known as the Port of Benton Railroad Southern 
Connection and the 1171 Building (hereafter the "Property"). The real prnperty is described on 

.... A~9hm~p._t_ t . 

· l.. l Tlle Property consists of app1;oximafoly 16 IJ'iiles of railroad trackage and 
right of way ~xtending from the Richland Connection in Kennewick, Washington to the Pqtt of 
Benton's Manufacturing Mall in Richland, Washington, and generally bordered by Hom Rapids 
Road ·on . the no1th, formerly known as the 1100 Area, including the tracks, bridges, trestles, 
cl'Ossings and maintenance equipment. The equipment and fixtures are more particularly 
described on Attachment 2 to this Agreement. 

1.2 The Tenant has been operating the Port of Benton railroad and has 
occupied the· ll 71 Building since October, 1998 and is .fully familiar with the . Prope1iy and 
agrees to take the Property in its present condition, and subject to the restrictions contained in the 
Indenture between the United States of America and the Port, the amendments thereto, and the 
Quit Claim Deed from the United States of America, copies of which has been provided to the 
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The 
Tenant is l'elying upon its own inspections of the Property to determine whether to enter into this 
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or 
agents, except as specifically set forth in this Lease . . · 

l .3 The Port may acquire trackage rights to use additional railroad tracks 
owned by DOE serving the Hanford Project. To the extent that the Port -acquires additional 
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to 
add the track rights to this agreement, if permitted by the terms of any agreements with the 
United States and to the extent the terms of the agreement for trackage rights are acceptable to 
the Tenant. ·An agreement to add additional track to this agreement, may· require the Tenant to 
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the 
Port may cancel any agreement with the United States for trackage rights without any further 
obligation to Tenant. Provided, fu1ther, in the event the Port tenninates its agreement with the . 
united States for trackage rights, the Tenant shall be free to negotiate with the United States for 
the trackage rights. 



vase ~:u~-cv-uouo~-t:t-ti uocumem 11 ;:s-4 i-11ea u;:s1u;:s11 u 

1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to 
use the track north of Horn Rapids Road to the Energy Northwest Genernting Station site, which 
the Po1t agrees to allow the Tenant to utilize under the terms of this Lease, provided that the 
Tenant maintains the track as hereln i·equb·ed. DOE has proposed a Memorandum of Agreement 
with the Port of Benton for use of the Hanford Raikoad no1th of the· Energy Northwciit 
Generating Station. After the execution of the MOA by the P01i ~md DOE. the Port will permit 
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant 
complies withthe terms and conditions of the MOA and subject to the provisions of this Lease. 

. . . 

2. TERM. This lease shall run ·for a period of ten years commencing on the 1st day 
of August, 2002 and terminating on the 31st day of March, 2012 . 

.2. 1 The Tenant shall have the option to extend · this Lease for two additional 
terms of ten years each after the expiration of the initial term and after the expiration of the first 
renewal term . 

..... . . -·· -·· ·-- ---·-··- -

2.2 The option to extend this Lense shall be deemed to have been exercised 
unless the Tenant shall give the Port written notice of its intent not to exercise a.n option at least 
one hundred eighty ( 180) dnys prior to termination of the initial term. 01· the expiration of the first 
renewal term. 

2.3 The Tenant may only .exerCise the right to extend the term of this Lease if 
the Tenant is not in material defat1lt in the performance of the te1ms of this Lease at the time the 
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2. 

2.4 In the event the .Tenant elects not to exercise the Lease extension as provided 
in this Section, then this Lease shall te1;rni11ate and the Tenant shall have no further rights under 
the terms of the ·Lease . 

.3. RENT. Tenant shall pay rent, in advance on the first day of each month during the 
term of.this lease, in the following amounts: 

3.1 During the initial term of the lease, the parties have agreed that the monthly · 
rental for the real pl'Operty, railroad .. trackage, right · of way and building more particulady 
described in Attachment 1, shall be $2,000.00, plus the appiica.ble leasehold tax as hereafter 
provided, 

.3.2 In addition to the rent for the real property, the Tenant shall pay $2,000.00 
per month as rent for the railroad maintenance and operation equipment owned by the. Port and · 
more particularly described on Attachment 2. The Tenant shall be responsibie for the payment of 
any sales tax which may be payable as .n result of the lease of.equipment. 

3 .3 Rent payments shall be made payable to ·the Port of Bentoi1 and shall be 
paid at the Port offices at 3100 George Washington Way, Richland, Washington, or at such other 
address as the Port shall direct in Writing. 



uocumem i i ;:s-4 rnea u;:s1u;:s11 u 

3.4 In addition to the rent provided for herein, the Tenant shall pay the 
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute 
may be hereafter amended. The Leasehold Tax shall be paid with each inonthly installment" of · 
rent. The current leasehold tax rate is 12.84%. · 

3.5 Commencing five (5) years from the commencement date of this lease, and 
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be 
increased in order to reflect the proportionate increase, if any, occurring betwee11 ~e 
commencement date and such adjustment date in the cost-of living as indicated by the Consumer 
Pi'ice Index for Urban Consumers ·Western US Average ·• All Items, as published by the U.S. 
Department of Labor's Bureau of Labor Statistics (the "Index"). Such adjustment shall be 
accomplished by multiplying the numerator of which shall be the lt1dex level as of the January 
preceding the date of adjustment, and the denominator of which shall be the Index level as of the 
January preceding the Lease commencement .. date, . Any adj ustmentof rentshall :become effective 
!immediately. In no event shall the rent be less than that specified in sections 3.1 ·and 3.2. If the 
index is discontinued, Landl.ord shall substitute a similar index of consumer pl'ices. 

. 3.6 Any rent payment not paid within ten days of the date upon which the 
Tenant receives notice. that a payment is past due shall accrue interest on the unpaid rent at the 
rate of one and one-half percent of the late payment for each month or portion of month by which 
the payment is delayed. 

. 4. CONDITION OF PROPERTY. The Tenant shall take the Property in its present . 
condition, without warranties or representations by the Port except as set forth in thisLease. The 
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and 
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the 
·event any of the Port equipment.becomes inoperable or unusable for any reason the Port shall not . 
be required to provide replacement equipment. If the equipment becomes obsolete odnoperable 
through no fault of the Tenat1t, the unusable equipment shall be returned to the Port and the rent 
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This . 
provision shall not appiy to the equipment that becomes inoperable due to the Tenant's failure to 
properly maintain the equipment. · 

5. · SECURITY. The Tenant shall provide a rent security in accordance with RCW . 
53.08.085 in an amount equal to the rent and Leasehold Tax to be-paid during the initial year of 
this lease. 

6. TAXES AND ASSESSMENTS. Tenant shall priy all taxes assessed against the 
. buildings and improvements owned by the Tenant and the other property of Tenant located upon · 
the ~roperty, promptly as the same become due. Tenant shall pay all assessments hereafter 
levied against the Property, or a portion the1·eof, during the term of this Lease, including 
assessments coming due to any special purpose governmental district; provided, however, if the 
assessment is payable in installments. whether or not interest shall accrue on the unpaid 
installments, the Tenant may pay the assessments in installments as they become due, provided 



0 that the Tcnant1s obligation to pay the assessments levied during the term of the Lease, even 
though paid in installments, shall survive the termination or expiration of this Lease. 

0 

0 

6.1 Tenant may contest the legal validity or amount of any tax.es, assessments 
or charges which Tenant is responsible for under this Lease, and may institute such proceedings 
as Tenant considers necessary. If Tenant contests any such tax, assessment 01· charge, Tenant 
may withhold or defer payment or pay ui1der protest but shall protect Port and the Property from 
any lien. Port appoints Tenant as Pores attorney-in-fact for the purpose of making all payments 
to any taxing authorities and for the purpose of contesting any taxes, assessments or charges. 

7. USE. The Tenant shall use the Property for the operntion and maintenance of 
railroad transportation facilities, for uses in conjunction with or reasonably connected to the 
permitted uses and for no other purposes except those approved in writing by the Port. 

.. 7 .1 The Tenant1 s use;. operations1. and maintenance of the tracks shall comply 
with the provisions of the "Quit Cfaim Deed and ll1deriture from:· the Uriited States ofAmefica 

. through which the Port acquired title to the property. In addition, the Tenant shall comply with 
all laws, rules and regulations applicable to the Tenant's use) operation and maintenance of the 
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in 
light of the use of the railroad and shall be subject to the review and approval of the Port, to 
insme compliance with the Port1s agreements with the United States. 

7 .2 In the event the Depa1iment of Energy, or any user of the railroad files a 
complaint with the Pmt concerning the Tenant's rates, tariffs or operations1 the Port will notify 
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with 
the Tenant and the complainant. 

7 .2.1 If the complaint involves matters which are within the purview of 
National Surface Transportation Board (NSTB), the Po1t will, to the extent applicable, utilize the 
rules of the NSTB to resolve the dispute. · 

7 .2.2 If the Port is unable to . resolve the complaint which is \Vi thin the 
jut'isdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be 
referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit 
Claim Deed, 

7.2.3 Complaints which can not be refeITed to the NSTB, shall be 
resolved pursuant to the terms and conditions of this Lease. 

7.3 The 1'01i acquired title to the Property by conveyances from the United 
States of America. The Tenant covenants that it will not use the Property in any manner Which 
would subject the Property to forfeiture under the provisions of the above-des~ribed lndenfore or 
quit claim deed. 

7.4 The Tenant shall not take any actions which will amend, modify, terminate 
or invalidate any existing contracts which the Port has with any other railroad carrier, without the 



· Port's prior written consent. ·The Tenant shall continue to provide railroad access to areas 
currently served by the railroad unless the Port and Tenant mutually agree that such access is no 
longer practicable. 

, &. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant, 
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then 
existing thereon in good condition and repair1 subject to t·easonabJe wear and tear, and in 
accordance with all applicable covenants, laws, rules, ordinances, and regulations of 
governmental agencies applicable to the maintenance and operation of the railroad; provided, 
however, that the Port shall be responsib~e for the maintenance of the roof and the exterior walls 
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in 
good working condition and repair, ordinary and usual wear and tear excepted. · 

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and 
. ovet'passes by certifie_d _personnel, .Th~ .inspectiol1~ wiU QPIDPlY with Jh~ reqt1ir~m~~~t<:>f.. C_J;o:R _4_9 
and any other applicable laws and regulations ·to maintain · the railroad as a Cl~s 3 railroad. 
Tenant will promptly repair any conditions which require repair or replacement in order to -· 
coniply with applicable 111les and regulations. The obligation to maintain the railroad shall 
include the maintenance, t•epail's or replacements of the bridges, spans and overpasses and the 
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses. 
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and 
·the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the 
additional track in accordance with the terms and conditions of the agreement which the Port has 
entered into witl1 DOE. 

8.2 Any repairs or maintenance which is necessary fot· safety or the protection of 
life n.nd property shall · be done as soon as possible. Tenant shall promptly report any such 
conditions to the Port. 

8 .3 Tenant will provide for regular inspections and maintenance of the railroad 
crossings and the crossing signals by certified personnel. The inspections will comply :with CPR 
49 and any applicable law and regulations. The crossings and crossing signals shall be 
maintained in al least their present condition . . 

8.4 · Tenant will provide all of the labor and materials necessary to maiI1tain, 
repair or replace any of the railroad as required to meet the conditions of th.is contl'act. 

. 8.5 Tenant shall be responsible for the maintenance of the equipment during the 
te1m of this agreement and shall insure the equipment against loss or damage. Upon the 
termination of this agreement or if Tenant determines that the equipment is no longer needed for 

. maintenance of the railroad, Tenant shall retum the equipment to the Pait in its present condition, 
reasonable wear and tear excepted. 

111 ( 



0 8.6 In the event the equipment becomes unavailable for use dne to obsolescence 

0 

0 

or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under 
the terms of this agreement. 

8. 7 The equipment shall be used only for the maintenance and operation of the 
railroad and fOI' no other purpose without the prior written consent of the Port. and an use 
agreement which provides for payment for· the use of the equipment. 

8 .8 The Port shall retain title to the equipment and the Port may dispose of any of 
the equipment which is not needed for the maintenance of the railroad. 

9, CONDITIONS OF CONSTRUCTION. Before any construction, reconstmction 
or alteration of the improvements on the Property, except for interior improvements or non­
structural modifications is commenced and before any building materials have been delivered to 
the Property in connection with.sµch constr1,1ction,, reconstmqtion_ ot~lt~rnt_ion l:>y Ten~nt or_unqer 
Tenani1s authority, Tenant shall comply with all the following conditions or procure Pores 
written Waiver of the following condition or conditions: 

9 .1 Tenant shall deliver to P01t, for its approval, one set of preliminary 
construction plans and specifications prepared by an architect or engineer licensed to practice as 
such in the State of Washington including, but not limited to, preliminary grading utility 
connections, locations of ingress and egress to and from public thoroughfares, cmbs, gutters, 
pµrkways, street lighting, designs and locations for outdool' signs, sto~e areas, and landscaping, 
all ~\Ifficient to enable Port to make an informed judgment about the design and quality of 
const.YvctiQJ'\. All imprpvement§ sh~I.l-~e-~onstructed within the exterior p_ro2~rty_lines o_f the 
Property provided that required work beyond the Property on utilities, access, and conditional ltse 
requirements will not violate this provision. Tenant shall permit Port to use the plans without 
payment for pmposes relevant to and consistent with this Lease. 

9 .2 The Port shall examine the plans and specifications for the purpose of 
determinh1g reasonable compliance with the terms and conditions of this Lease, the Protective 
Covenants and compatibility with the overall design afl:d use. Approval will not be unreasonably 
withheld. Approval or disapproval shall be communicated to the Tenant, and disapproval shall 
be accompanied by specification in reasonable detail of the · gmunds for disapproval; provided 
that Pores failure to disapprove the initial construction plans within fourteen (14) days or 
subsequent constrnction plans within thirty (30) days after delivery to Port shall be considered to 
be appl'Oval. 

9 .3 Tenant shall prepare final working plans and specifications substantially 
conforming to preliminary plans previously approved by the Port, submit them to tbe appropriate 
governmental agencies for approval, and deliver to Port one complete set as approved by the 
governmental agencies. 

9 .4 Tenant shull notify Po1t of its intention to commence the initial 
constmction at least fomteen days before commencement of any such work or delivery of any 

A 1 · 



0 materials. The notice shnU specify the approximate location and nature of the intended 
improvements. During the course of construction, Port shall have the right to post and maintain 
on the Property any notices of non-responsibility provided for under the applicable law, and to 
inspect the Property at afl reasonable times. 

0 

0 

9 .5 Except as specifically provided in this Lease, Po1t makes no covenant or 
warranties respecting the condition of the soil or subsoil or any other conoition of the Property, 

9.6 Once work is begun, Tenant shall, with reasonable diligence, complete all 
construction of improvements. Construction required at the inception of the Lease shall be 
completed and ready for use within eighteen (18) months after commencement of construction, 
provided that the time for completion shall be extended for so long as the Tenant is prevented 
from completing the construction due to delays beyond the Tenant1s control; but failure, 
regardless of cause, to commence construction within eighteen (18) months from the 
commencement date of the . ~eas~: $h_alli at Port1s electio11 exerqised RY thili,y days_ written_ 11otic_~, 
terminate this Lease. All work shall be performed in a workmanlike manner, substantially 
comply with the plans and specifications required by this Lease, and comply with all applicable 
goverrunental permits> laws, ordinances, and regulations. 

9.7 Tenant shall pay the cost and expense of all Tenanes: improvements 
constructed on the Property. Tenant shall not permit any mechanic1s, or construction liens to 
attach to the Property. Tenant shall not permit any mechanics', materialmen1s, contractors1 or 
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be 
enforced against the Prope1ty, however it may arise. Tenant may withhold payment of al]' claim 
in ~nnection with a good faith dispute over the obligation to pay, so long as Port's Property 
'interests are not jeopardized. Tenant shall defend and indemnify Port against all liability and loss 
of any type arising out of the construction of improvements on the Property by Tenant. Unless · 
caused by the Portj its agents, contractors, and invitees, Tenant shall reimburse Port for all sums 
paid according to this paragraph, together with the Port1s reasonable attorneys' fees and costs plus 
interest on those sums B:t the legal rate. 

9.8 On completion of the constm'ction of any improvements, additions or 
alterations, covel'ed by this Section 9, Tenant shall give Port notice of all structural 01· material 
changes in plans or specifications made during the course of the work and shall at that time 
supply Port with drawings accurately reflecting all such changes. Changes which are non­
structural or which do not substantially alter the plans and specifications as previously approved 
by the Port do not constitute a material change. 

10. OWNERSHIP OF IMPROVEMENTS. All improvements constructed on the 
Property by Tenant as permitted by this Lease shall be owned by Tenant until terminatio11 of this 
Lease, Upon the termination of this Lease for any reason, any buildings, improvements or trade 
fixtures installed on the Property shall become the property of the Port. Provided, however, in 
the event, the Tenant has failed to maintain the Property as required by this Leasej orthe Property 
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its 
successors, such that in any event the value of the improvements is less than the cost of removal, 

A "1 r 
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remediation or renovation to bring the Property into compliance, then the Port may require the 
Tenant. to remove any improvements or trade fixtures installed by the Tenant. The Tenant shall 
repail'1 at Tenant1s expense, any damage to the Property resulting from such removal. 

l0.1 The· equipment and fixtures on the property which belong to the Port shall 
remain the property of the Port and the Tenant shall be required to maintain the Port-owned · 
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by 
the Port shall be returned. to the Port upon the tennination of this Agreement, reasonable wear 
and tear excepted. 

11. ASSIGNMENT AND SUBLETIING. Tenant shall neither assign, sublet nor 
transfer its interest in this Lease, in whole or in part, to any perso11 or entity, without Port1s prior 
written . consent. Each sublease for any portion of the premises in addition to the reference to 
Section 7 of this lease, shall specifically advise the subtenant that the sublease is subject to the 

. reyerter. contained -in· the deed and indenture:from.the ~unite.cLStates. to. the:.:Port..ofBenton._ No . 
assignment or sublease of the Lease shall relieve the Tenant of it~ obligations under this Lease. 

12.. INSURANCE. Throughout the term, at Tenant's sole cost and expense, Tenant 
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive 
broad form railroad liability insuran.ce (including a contractual liability endorsement) against 
claims and liability for personal injury, death or propetty damage arising from the .use, operation, 
n'!aintenance, ocet1pEmcy, misuse, or condition of the Property and improvements, with limits of 
liabHity of at least $5,000,000 and with deductibles in such amounts as may be l'easonably 
acceptable to the Port. The Port shall be an additional insured on such policies. 

12.1 RAILROAD PROPERTY INSURANCE. Throughout the term of the 
Lease, nt Tenant's sole cost and expense, the Tenant shall keep or cause to be kept in force, for 
the mutual benefit of the Port and the Tenant, property insurance insuring all cif the tracks, 
bddges, tt'estles, crossing and other improvements, fixtures, equipment and .an· of the railroad 
property subject to this lease against loss or damage from any cause, with the Port: numed as the 
owner of the insured property. The property shall be insured for .its actual replacement value 
with such deductibles as are acceptable to the ·Port. 

12.2 BUILDING PROPERTY INSURANCE. The Port shall maintain property 
· insurance insuring the improvement known as the 1171 Building described in Attachment 1 

against ioss or damage from fire, -flood, wind, .or othe!' natural disasters, with the Port named as 
the owner of the insured property . . The property shall be insured for its actual replacement value · 
with such deductible's as are acceptable to the Port. The Tenant shall maintain insurance 
coverage on the Tenant's property, fixtures and equipment located on the premises . . 

12:3 PROOF OF COMPLIANCE. The Tenant shall -provide the .Port with 
Certificates of insurance showing the coverages and deductibles. All prope!'ty .insurance which 
the Tenant is ·required to maintain on the Port's property shall name tbe Port as the owner of the 
property and shall insure the Port's interest in the property. The Tenant shall deliver to Port, in 

· th.e manner required for notices, a copy or . certificate of all insurance policies required by this 

A1 ~ 
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Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance 
catTier to give Port at least ninety (90) days prior written notice before such policy terminates. 
Tenant shall not substantially modify any of the insurance policies required by this Lease without 
giving at least ninety (90) days prior written notice to Port. 

13 . INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless 
from all liability) claims, damages, losses, or costs, including attorney fees , arising out of any 
claim, suit, action, or legal proceedings brought agaiI1st the Port by any party alleged to have 
resulted from the Tenant's use, operation, maintenance or occupation of the railroad or any 
portion of the premises or any of Tenant's activities incidental thereto, or any breach or default in 
the perfotmance of any of the terms or conditions of the Tenant's obligations under this lease 
agreement. 

14. DEFAULT. 

14.1 EVENTS OF DEFAULT. Each of the following events shall be a default 
by Tenant and a breach of this Lease. 

14. L l The breach of any of the terms or conditions of the Lease 
Agreement 

14. J .2 The failure or refusal to pay when due any installment of rent or 
other sum required by this Lease to be paid by Tenant, or the failure to perfonn as required or 
conditioned by any other covenant or condition of this Lease. 

14.1.3 The appointment of a receiver to take possession of the Prope1ty or 
improvements, or of Tenant1s interest in the leasehold estate or of Tenant's operations on the 
Property for any reason, unless such appointment is dismissed, vacated or otherwise permanently 
stayed or terminated within sixty days after the appointment. 

14. 1.4 An assignment by Tenant for the benefit of creditors or the filing of 
a Yoiuntary or invoiuntary petition by or against Tenant under any law fol' the purpose of 
adjudicating Tenant a banla·upt; or for extending time for payment, adjustment or satisfaction of 
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or to prevent 
bankruptcy or insolvency; unless the assignment or proceeding, and all consequent orders, 
adjudications> custodies, and supervision are dismissed, vacated, or otherwise permanently stayed 
or tenninated within sixty days after the assignment, filing, or other initial event. 

14.2 NOT£CE. As a precondition to pursuing any remedy for an alleged default 
by Tenant, Port shall give -written notice of default to Tenant, in the manner herein specified for 
the giving of notices. Each notice of default shall specify the alleged event of default and the 
intended remedy, 

14.3 TENANT'S RJGHT TO CURE. If the alleged default is nonpayment of 
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten 
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(10) days after receipt of written notice to cure the default. For the cure of any other default, 
Tenant shall have thirty days after receipt of written notice to cure the default, provided, 
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not· be in 
default if it promptly undertakes a cure and diligently pursues it. 

14.4 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for 
each and every covenant or condition which must be performed hereunder. 

15, PORT1S REMEDIES. If any default by Tenant continues uncured after receipt of 
written notice of default and the period to cure as. required by this Lease, for the period applicable 
to the default, subject to the provisions of Section 13 1 the Port has the following remedies in 
addition to all other rights and remedies provided by law or equity to which P01i may resort 
cumulatively or in the alternative: 

15.l Without tenninating this Lease, Port shalLbe. entitled.to recover .from 
Tenant any amounts due hereunder, or any damages adsing out of the violation or failure . of 
Tenant to perform any covenant, condition or provision of this Lease. 

15 .2 Port may elect to terminate this Lease and any and all interest and claim of 
Tenant by virtue of such lease, whether such interest or claim is existing or prospective, and to 
terminate all interest of Tenant in the Property and any improvements or fixtures thereon (except 
trade fixtures). In the event this Lease is terminated, all obligations and indebtedness of Tenant 
to Port arising out of this Lease prior to the date of tennination shall survive such termination. In 
the event of termination by Port, Port shall be entitled to recover immediately as damages the 
total of the following amounts: 

. I 5.2.1 The reasonable costs of re-entry and reletting, including, but not 
limited to, any expenses of cleaning, repairing, altering, remodeling, refurbishing, removing, 
Tenant's prnperty or any other expenses incurred in recovering possession of the Propetiy or 
reletting the Property, including, but no_t limited to, reasonable attorncy1s fees, court costs, 
b1;oker's commissions and advertising expense. 

15.2.2 The loss of rental on the Prnperty accruing until the date when a 
new tenant has been Ot' with the exercise of reasonable diligence could have been, obtained. 

15.3 Port may re-enter the Property and take possession thereof and remove 
any persons and properly by legal action or by self-help anq without liability for damages, and 
Tenant shall indemnify and hold the P01i harmless from any claim or demand arising out of such 
re-entry and removal of persons and property. Such re-entry by the Pmi shall not terminate the 
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the 
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or 
in conjunction wtth other properties, for a term longer or shorter than the term of this Lease, upon 
any reasonable te1ms and conditions, including the granting of a period of rent-free occupancy or 
other rental concession, and Port may not be reqi.1ired to relet to any tenant which Port may 
reasonably consider objectionable. 
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15.4 In the event Port relets the Propetty as agent for Tenant, Port shall be 
entitled to recover inunediately as damages the total of the following amounts. 

15.4. l An amount equal to the total rental coming due for the remainder 
of the term of this Lease, computed based upon the periodic rent provided .for het'ein and without 
discount or reduction for the purpose of adjusting such arnotmt to present value of anticipated 
future payments, less any payments thereafter applied against such total t'ent by virtue of the new 
lease. 

15.4.2 The reasonable costs of re-entry and reletting, including but not 
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing1 removing 
Tenant's prnperty, or any other expenses incuned in recove1~ing possession of the Property or 
reletting the Property, including, but not limited to, attorneys' fees, court costs~ broker's 
commissions and .. adve1tistng expense. 

15 .5 All payments received by Port from reletting shall be applied upon 
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to 
Tenant. 

16. W AIYER. No waiver of any default shall constitute a waiver of any other breach 
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege 
or service voluntal'ily given or performed by either patty shall give the other any contractual right 
by custom, estoppel, or otherwise. The subsequent acc.eptance of rent pursuant to this Lease shall 
not constitute a waiver of any preceding default by Tenant other than default on the payment of 
that pa1ticular rental payment, regardless of Port's knowledge of the preceding breach at the time 
of accepting rent. Acceptance of rent or other payment after termination shall not constitute a 
reinstatement, extension or renewal of this Lease, or revocation of any notice or other act by Port. 

17. A"ITORNEYS' FEES. If either party brings any action or proceeding to enforce, 
protect or establish any right or remedy under this Lease, the prevailing party shall be entitled to 
recove1· reasonable attorneys' fees and costs from the non-prevailing pa1iy. A1·bitration is an 
action or proceeding for the purpose of this provision. The 11prevailing party11 means the party 
determined by the court or the arbitrator to most nearly have prevailed. 

18. ACCESS BY PORT. Port, or Port1s representatives and agents, shall have access 
to the Property at reasonable times and upon reasonable notice> for the purpose of inspecting the 
Property; provided that Port shall exercise all reasonable effo1ts not to unreasonably disturb the 
use and occupancy of the Propeity by Tenant. 

19. RECORDING OF LEASE. Either party to this Lease may record the Lease with 
the Auditor of Benton County. In. lieu of recording the entire Lease either party may record a 
memorandum of lease setting forth the legal description of the property, the parties and the term 
of the Lease, together with any additional information which the party deems to be relevant, and 
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as long as the information in the memorandum is accurate the other party agrees to sign the 
memorandum of lease. 

20. HOLDING OVER. In the event Tenant shall hold ovel' after the expiration or 
termination of this Lease, or at the expiration of any option term, such holding over shall be 
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease 
except. that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated 
over a 365 day year and paid by Tenant each month in advance. The tenancy may be terminated 
by either party giving the other party thirty days written notice of the intent to terminate. 

21. SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security 
provided for in Section 5, in order to secure the prompt, full and complete petformance of all of 
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect 
and indemnify Port from any liability subject to the lien) if any, of the holder of the first mortgage 

···· · . against.the prope1ty, Tenant hereby grants to Port a security interest in and ass~gnst9 Port aUof 
Tenanes right, title and interest in and to all rents and profits from the Property, all of the 
materials stored on the premises, and all permanent improvements constiucted thereon, to secure 
the Tenanf s obligations under this Lease. In the event Tenant defaults in any of its obligations 
hereunder, Port shall have the right at any time after the period for cure provided in paragraph 
15.3, without notice or demand, to collect a1! rents and profits directly and apply all sums so 
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due 
from Tenant. The assignment of rents to the Por( shall be subordinate to any assignment of rents 
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other . 
remedies under this Lease. This security iuterest will not extend to the Tenant's business 
receivables other than rents and profits from the property, provided that this exception will not 
affect the enforcement or collection of any judgment obtained against the Tenant by the Port. 

22. HAZARDOUS MATERIALS. Tenant shall not take or store upon the Property any 
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law, 
except in strict compliance with aH applicable rules, regulations, ordinances and statutes. Tenant 
shall comply with the· P01t1s Hazardous Materials Communications Policy, but shall not be 
subject to the notice requirements thereof in connection with the installation, use, opera~ion, or 
removal of usual office equipment including, without limitation, computers and photocopiers. 

22.1 Tenant shall not permit any contamination of the Prope1ty, The Tenant shall 
immediately remove any contaminants or pollutants and shall promptly restore the Property, 
subject to any condition existing prior to the commencement of this Lease, which shall be · the 
responsibility of the Port. 

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim 
or litigation arising from hazardous or toxic materials on the Property or resulting from the 
.contamination of the Property, caused by the nets or omissions of the Tenant, its subtenants, 
employees, agents, invitees, or licensees, during the term of this Lease. 



22.3 · In the event of the termination of this Lease for any reason, the obligation of 
the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall 
survive the termination. 

23. GENERAL CONDITIONS. 

23 .1 NOTICES. Any notices required or permitted to be given under the terms 
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by 
registered or certifLed mail, return receipt requested, or by overnight courier, directed to the 
parties at the following addresses, or such other address . as any party may designate in writing 
prior to the time of the giving of such notice, or in any other manner authorized by law: 

Port: Port of Benton 
3100 George Washington Way 
Richland, Washington 993 52 . 

Tenant: Tri-City Railroad Company, L.L.C. 
2355 Stevens Ddve 

P.O.Box1700 
Richland, WA 99352 

Any notice given shall be effective when actually received, or if given by certified 
or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the 
mailed notice is available for pick up. · 

23.2 NONMERGER. If both Port's and Tenant's estates in the Property or the 
improvements or both become vested in the same owner, this Lease shall nevertheless not be 
destroyed by application of the doctrine of merger except by .the express election of the owner 
and the·consent of the mortgagee or mortgagees under all mortgages existing upon the Property . 

.23.3 CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of 
this Lease and the captions of the various paragraphs at-e for convenience and ease of reference 
only, and do not ·define, limit, augment or describe the scope, content or intent of this Lease or of 
any part or parts of this Lease. 

23 .4 EXHIBITS· AND ADDENDA. All exhLbits and addenda to which 
reference is made in this Lease are incorporated in the Lease by the respective references to them. 
References to "this Lease" includes matters incorporated byreference. 

23.5 SUCCESSORS. Subject to the provisions of this Lease on assignment and 
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and 
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal 
representatives of the respective parties. The Port agrees that if the Property is sold, assigned, or 
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conveyed, except for any conveyance to the Uniteq States, the Po1't will place a provision in any 
conveyance making the conveyance sllbject to the terms and conditions of this Lease. The Port 
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port 
will be subject to the terms of this Lease1 with the exception of any conveyance to the United 
States. 

23.6 NO BROKERS. Each party warrants and represents that it has not dealt 
with any real estate brokers or agents in connection with this Lease. Each party will indemnify 
and hold the other harmless from any cost, expense or liability (including costs of suit and 
reasonable attorney fees) for any compensation> commission, or fees claimed by any brnker or 
agent in c01mection with this Lease. 

23 .7 WARRANTY OF AUTHORITY. The persons executing and delivering 
this Lease on behalf of Port and Tenant each represent and warrant that each of them is duly 
authorized to do so and that the execution of this Lease is the lawful and voluntary act of the 
person on whose behalf they purport to act. 

23.8 QUIET POSSESSION. The Port agrees that upon compliance with the terms 
and conditions of this Lease, the Tenant shall at all times have the right to the quiet use and 
enjoyment ofthe Property for the tem1 of the Lease and any extensions. 

23.9 LEASE CERTIFICATION. Upon the request of the Tenant the Po_rt 
agrees to provide a written certification of the status of the Lease1 to the best knowledge of the 
Port at the time of the certification, setting fo1ih the following: I) whether the Lease is in full 
force and effect; ii) whether there have been any amendments or modifications to the Lease; iii) 
whether the Tenant is current in the payment of the rent and other charges under the terms of the 
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant. 

23.10 PARTIAL INVALIDITY. If any provision of this Lease is held to be 
invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect. 

23. 11 CONSTRUCTION. The parties lease have reviewed this lease and have 
the opportunity to consult with their respective counsel. The lease shall not be deemed to be 
drafted by either party and the lease shall not be construed against either party as the drafter. 

23.12 CONSENT. Whenever the consent or approval of a party to this Lease is 
required to be given by the terms of tl1is Lease to the other pal'ty> such consent or approval shall 
not be umeasonably withheld or delayed._ 

DATED this (~ .-fciay of &J:-, 2002. 

~ RAILR~rPANY, L.L.C. 

4ff4 +t/ik1r­
µ 4'Ccc:;r-

A 1 I 
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By: i_!}Ml_, 
SCOTI D. KELLER 

Executive Director 
Title: 
----~-~-

STATE OF WASHINGTON ) 
) SS. 

County of Benton ) 

On this day, before me-personally appeared Scott D. Kellet' to me kt1own to be the 
Executive Director of Port of Benton Commission, and acknowledged the said instrnment to be 
the . free and voluntary act and deed of said corporation for the uses and purposes therein 
mentioned, and on oath stated that she was authorized to execute said instrument and that the seal 
affixed thereto is the corporate seal of said corporation. _ 

GIVEN UNDER my hand and fficial seal this /;J~ay of Au1 r,,uf: , 2002. 
I 

or the State of 
Washington, residing at ?i..SC .. tJ 04 
My commission expirety ~-~ t ( 2..DD) 

STATE OF WASHINGTON) 
) SS, 

County of Benton ) 

j ) ~/tr·.s~ 
n this day, before me personally appeared JdvL v{,, f re to me known to be the 

_L.:.-.ue.~~::::::....-- of Tri-City Railroad Company, L.L. ., and acknowledged the said 
instrument t be the free and voluntary act and deed of said company for the uses and purposes 
therein mentioned, and on oath stated that he was authorized to execute said instmment. 

I s.j_ 
GIVEN UNDER my hand and official seal this L.:::::::'"day of ~.;.=1...4µ;~!><---' 2002. 



- Llasaz:u~-cv_-uouoct:t-~ .uoc.umem JJ.;:s.-4 .i-.ueo u.;:s1u~o u __ 

. ,. · 

TAR Y PUBLIC in and 
Washington, residing at-.;&-~="-r-~-'-­
My commission expires:~"'-- 2-f'/:?'t':) 

. ·- ·- . . ~ ·- . . ... . . . .. -. . .. . . .. - . .. - . . . 



RAILROAD LEASE 

PORT OF B'ENTON/TRI-CITY RAILROAD COMP ANY 

ATTACHMENT 1 

REAL PROPERTY: 
SOUTHERN CONNECTION, 1171 FACILITY, · 

· -·OUTBUILDINGS·ANDLAND . 



Al.SO, including these portions of Sedans 14, 15 ar.d 23, Township 9 ~orth, Range 
28East, W.M. depicted on Exhibit'\.\." of the t:nited States Ar.ny Corps ofEngineer"s per.Tllt to 

. the Washington State Depar.~ent ofTranspor.ation dated :.o, August 1980. 

ALSO, all that part cfBlock l53, said ?lat ofRlchb.nd, EXCEPT that portion quitclair::ed 
to the St.ate of Washington in lfcrementioned ;uitclaim ;ec:::rced in Volume 432, page 192, 
records of Benton .County, \.Vashir:gton. · 

ALSO, all oiBlocks 341 , 342 and 3-!5 ~fsaid P!at .:f~c::fand 
ALSO, Tiac~ 24·A lS :'~co reed in Voh.:::ie 152; page ::i:4, ;ecords of 3enton Ccu.nty, 

Washington. · · 

:U.SO, induding a "R:li!road Easeme!1t" as writte:1 ::i t=-.e "Dedication ar.d Easer:lents" 
. section ofthe dedication .sheet ~or. said_ P.lat.of.R!c~Jar.d. . ... -- - .. 
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I 

DEP..\.RT:\'IENT OF ,1ERGY RAil..ROAD, SO'C'TB:ER\' l. J:i~ECTION 

LEGAL DESCRIPTION 

Begir.ning :?.t the ccr.ier common to sedcns 29, 30, 31 and 3:, Township 9 ~or.:-:. R.:!.nge 
29 East, Wiila.mette Meridian, Be:-.ton Cour.iy, State of W:i.shingrnn; 7he:-:ce nonhe:-!y, ll~ng the 
east line of said section 30, 813 .0 feet to the centerline o f~h~ i:...:rucn ?~ciEc Railroad; the::ce S 
89°06'3 l" \V, along said centerline, \066.8 feet to urJcn P:i.dfic R.:!.;~:-oad E=1gineer's St:i.t:;)n 
1236+27.6 and the TRli"'E POINT OF BEG[';").."'I};G of :i. mip cf !z..-.: loo :eet wice, 50 :"eet right 
and left of :he following desc:ibed cer.terlir.e; · 

. · "l · .:·~ ., . 

The:;ce N 85°10'00" W, 153.4 feet to :~e ?Oim cf .::.:rvat'.!:-e ::·:. ::;:2.01 :'cct :-::.:'.'.:.:s 
curve, the radial bearing to center being N 04c 50'00" E. r:...e~ce aic::3 •he :!.re cf sa:d ct::-:e, to 
the right, throug~ a central angle of :3°13 100", l l28.00 r"cet :o the ;:::~t ct \ange~c:.·: the::~: )I 

56°5 7'00" W, 3268.4 fe..:t to the ?Cir.t of cur.-ar.:re of a ~Sc~.93 :Cc: :-adh.:s cu:-v·e, :=-.e :":!.c!al 
bearing ~o center being N 33co3•0011 E. The:-:ce ~long •he a~: cf sa:.: ::.ir:e, to the ~gtt;_::-....owgh ~a __ 

- · ceniraJingle-ot' 1 ~c:;921 ·i~ 749 :)o ·:~ee~ - t-6 a -?Ci~• on said c.~~:·e, sa:~- ~-of~-r- S~ing . :h~ :er::-~::~s of 
· said TOO fem strip otland :rnd the ~eginning oi ! 200 foot !::-ip cf:::::, l GO feet ~g!".t ir.: :e:t of 

'd c,. .. .Drl·, _, o .: \ Ct,_' ~h -·· f- 'd ·•-·.:ii. .L,. ......... ,...:..,, ., -,;,""'•--:.! ~,..ol~ : sat_ c ..... t ... ine. 1nenc ... con~.nu.n.; -long~ e.:.... o ::.a1 c_, .... , ·-- .... -::·· _ · ..... n1 _ -··.:;! .. - o .. 
1": 0 .,.,, .. .)9 11 6S.::: ~-, :-e.., to • .._ .. '"'01'r.• .. :iono,.-,.· .. T" .. ..,c,. '~ ".' 0 ~ 1 ~ ...... , 1 ~ 1 .:; ::o-, co :::.,.t ..... ' -c·1-c· 

-' -t- 1 "'·• ! .... , •"• i-' •• "'' •- ::~• •,'• ""''' - .~ -~ •• •• YY 1 •••-•• ·-.~ .-.. - :' ", 

'i:\ • • • , . f . • "QQ r' ' f I . d d ' ' - 0 

• • , • • d -sa1 pomt oeing :ne temur.us o sate: ..!. ioor st;;p c 1a~ ::.:-. ir.e :e~:r.r~::g or a st:-:? oi .::.~ or 
variable -.,·idth, the right maigin bdi.g cor..rncn ·.vi th ·the sou::: .. uest :O:~~t of •.vay cf :~.e R:c~.le..":C· 
Kenne~ick Road, as it e:<lsted in Oc~cber, 1943 and the \ef: :;:~g~:'. :eln_g ! 00 feet le:\ .me~su:-ed 
at right angles, from the follov,.ing cescribed H:-.e; from sa:d ::obt, :::e::ce c:::~tinu:~g ~ 2s~ 15'00'1 

\U 6~0 00 ::' ... • L. \' " re'' -· · 'O''n ... .,.,.. f th ... ~,.,·-··~., .. • • .-.·. ·.,.·.,i.: "'n : ...... _.: .t.,., - vv, .>. 1e~t.otne 1neo10 1na.:'!:u:::> "-·-·o ..... ,.5-··•~-·-'<---····e __ -...;.m_ • .....:. ..... a; . ..l.·•-
tenT'.inus of said strip of land. -

...l.T SO . 1 ,..1· er - .. , -... -· •• : .. o .-. .. y,1.::"'."1-:1 ~: .. ,,.,. -..... ~-· .. • ~., .-. ~-., ... "' . _ 1 mc.u1.:in::i a __ s .. me,., -· cssn.-= ... _ .. _,-...;,,,_ ;\,; , .... ::.' -··-:i ..., : ,, ,e -1-t ~ or 
ni., hi D ..... ""t "'O· bl:- T., ds \.. o-.:,... d c,,..-:.:: .,.~ ~:":):-:.. ...... t·nr- .., .... ::-... :on vv -S·-!1~cn1 e:- -rtm ..... or. u ..... --:l -..,y : ~ .... an ••..•. c.~v ~· ;\..;;:.... .... "r:.'f, -:-:-: .... - .. . 
No.' 206 i 4, exec1.!:ed Seote:nber 22, i 9 S 5 cesc~.~ed as foi!c·.vs,· Bez::-:in2 ~t the ~c:-:~we$: comer . - -
Of Sec.1.-on ., ~ --row,,.,ship 9 "~orth R"nge " 0 :'C'" •• \ll '). .r · - .~ .. .,c .. S ~-::,., l 'r-0 11 --..: ; ~o.:: o .. 8 :. ... t. , _.,> J. ·H .'< u.1· -. 1;.J -~ .i--~"'' ·"Y.;VJ.. 1 ~u .... "-' ..,.., _ "" ....._, _., -· ·-""'11' 

thence S 80°00'00" W, 499.85 feet; :hence >i 2s:r15·00 11 W, !65.99 :!e: •o IEE T:\.C.:. PCD<'T OF 
--O'CQ,.,..r'\.T'l"'\,.~G T' S ··o4·•0011 

' 11 100 • • r h .,,..~ "8° · ''"O'' 1,, "49 -9"' ·' _,!;),_ .i. .. "'c<.i.. ~ • nence ::i :> ::i n, . :> :> ,eet; t e::ce . 'j _ • -; J n:-, J . 1 reet; :nence 
N 75~ 4" 1 ~ ' 11 .E 10 .. o· r:: h ' 1 "l 0 .d?'"O" - 1" ... 3". ' .. -"··0 4-·1 ··• E ..... 6 98· "..,) , J. ) L.eet; t ence .--; :> ·- J .i::., .. .i. ":eet; t::e:::;e j ~~ 1 ::: , ;~ • , _ 

thence ·s 6 l 0 45'00" W, 148.58 fee~ ~o the T:i.Je Point ofBeg::·ming. 
: .. 

ALSO, including all of Blocks 570 and 160, Plat of?-..:c~Jar:c, ~s re:oided in Volur.:es 6 
and i of Plats, records ofB·er,ton County, Wasr~ngton, EXCEPT :~a: ?Odon quit c:aime~ :o the 
State ofWashington In that certain deed recorded in Volur:-ie 432, ~a6e 19:, recor¢s ofBe:iton 
County, Washington, TOGETHER with all those portions cf Sect:c::s 1"3 1 ;-4,15,23 :ind 2-4, 
To\.Vl'lship 9 North, Range 28 East, W.YL, shown ha~hurec en Exr.:::t "A" of Quitc!2.im Deed 
recorded :n Volume 4i0, page 690 (Auditor's E1e No. 86- ! ·H l, datec jan. 3 l, l l: 11..\:\i '36). 

· 111111111111 ~1111111111111111111111111 ~11111111111111 ~~~J~ 1.,, 
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Exhibit A 

RAILROAD LEASE 

PORT OF BENTONrfRI-CITY RAILROAD COl\tIPANV 

ATTACHIV£ENT 1 

REAL PROPERTY: ·. -
SOUTHERN CONNECTION, 1171 FACILITY, 

OUTBUILDINGS AND LAND 



0 

o . 

Filed for Record at Request of: 

AFTER RECORDING MAIL TO: 

Randolph Peterson 
Tri-City Railroad Company, LLC 
2579 Stevens Drive 
Richland, WA 99352 

Reference numbers of related documents: 

1 \\\~ \\\\\ 1~\1 \111\ ~111' ~\11~~11111"1'111 .;r;J~~:; ,,. 
iRl CtTV RACLRO~O CO ~ERSE 

Lessor: Port of Benton~ a muni.cipal corporation of the State of Washington 

Tenant: TriwCity Railroad Company, LLC, a Wasb.ington~itnited Liability. Company 

Legal Description: E Y-Z of the NE YA of Section 24, Tl ON, R28E, W.M., Benton County 

Additional Legal: Attached as Exhibit A 

Asscssor1s Tnx. Parcel ID Number: I - '?..10 ~I ooo D u::i..ax:i 

MEMORANDUM OF LEASE 

NOTICE IS HEREBY GIVEN that on August l, 2002, THE PORT OF BENTON, as 

Lessor, and TRI-CITY RAILROAD COMPANY, LLC, a Washington Limited Liability 

Company, as Tenant, executed a Railroad Lease; and 

NOTICE IS HEREBY GIVEN that the Term of the Railroad Lease is from August l, 

2002 tlrrough March 31, 2012, with th.e Tenant having the option to extend the term of the lease for 

two additional terms of ten ( l 0) years each after the expiration of the initiai tenn and after the 

expiration of the first renewal term; and 

NOTICE IS HEREBY GIVEN that the Railroad Lease includes those premises described 

in Exhibit A attached hereto and incorporated herein by this reference. 

Ill/ 

0 //// 
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DEPART:\I.ENT OF ENERGY R.\.ll.ROAD 1 SOUTHER.'l CONNECTION 

LEGAL DESCRIPTION 

Beginning at the corner common to sedons 29, 30, 31 and 32, Township 9 North, bnge 
29 East, Wiile.mette Yferidian, Benton County, State of Washington; Therice nonher!y, afong the 
east line of said section 30, 813 .0 feet to the centerline of the Union Pacific Railroad; thence S 
891)06'3 l 11 W, along said center!ine, 1066.8 feet tq union Pacific Railroad Engineer's Station 
1286+27.6 and the TR 1.JE PO !:NT OF BEGD'-;~1NG of a strip of land l 00 feet wide, 50 feet right 
and left of the following described centerline; 

Ther1ce N 85°10'00". W, 153 .4 feet to the point of curvature of a 2292.0 J foot radius 
curve, the radial bearing to center being N 04~50'00 11 E. Thence along the arc of said curve, to 
the right, through a central angle of 281)13'0011

, 1128.00 feet to the point of tangency: thence ).f 
. S6C>S7'0.0.".W,.J.26.8 .. 4 feet to the pc int qf curvature 9_f _a 2_864. 93 foot radius curve·, the radial 

bearing to center being N 33°03'0011 E. Thence along the arc ~f ~-aid -c~n·e, t~ the r{ght, through.a 
central angle of 14c59'21", 749.50 feet to a pcir.t on said curve, said point bdng the tenninus of 
said l 00 foot' strip of land and the beginning cf a '.WO foot strip cf !and, l 00 feet right ~nd left of 
said centerline, Thence continuing along the arc of said curve, though a ce!1tral angle of 
13°42'39", 685.57 feet, to the poir.r cf tange:1cy. The:-ice >I 28; 15'00" W, 5592.90 feet to a point; 
said point being the terminus of said 100 foot st:ip of land and the beginning cif a strip of land of 
variable ·.-vidth, the right margin be!r.g common with the soutb;esi right of way of the RJchland­
Ker.newick Road, as it e:<lsied in Oc:ober, l ~~ S and the left_ n:ar,g::i being l 00 feet left, measured 
at right angles, from the following cescribed li:-;e~ from said poinr, thence continuing )l 28°15'00" 
W, 630.00 feet to the line of ordinary h.igh waier of the right ba;.k of the Yakima River and the 
teITTJnus of said strip of land . . 

ALSO, including a easement crossing the Yakima River granted by the State of 
Washington, Depanment of-Public Lands by Order ·and Certif.cate cf Right of Way, application 
No. 20674, executed September 22, 1955 described as follows; Beginning at the nonhwest corner 
of Section 24, Township 9 Nonh, Range 28 East, W.M.; thence S 58°21 '00'1 E, 2405.68 feetj 
thence S 80°00100 11 W, 499.85 feet; thence N28°15 100 11 W1 165.99 feet to THE TRL"E POIN1 OF 
.BEGrnNTNG. Thence S 55°45'00'' W, l 00. 55 feet; thence N 28° J 6'30 11 W, 349.79 feet; thence 

. N.7.5° 43'45" E, 103.05 feet; thence N 51° 42'JO" E 1 123.83 feet; thence S 32° 47'15" E, 336.98; 
thence S 61° 45'00" W, 148.58 feet .to the True Point ofBeginrung. 

ALSO, including all ofBlocxs 570 and 160, Plat ofRJchland, as recorded in Voiurnes 6 
and 7 of Plats, reco.rds of Benton County, Washington, EXCEPT that ponion quit claimed to the 
State of Washington in that certain deed recorded in Volume 482, page 192, records of Benton. 
County, Washington1 TOGETHER with all those ponions of Sections 13, 14, 15,23 and 241 

Town~hip 9 North, Range 28 East, W.M., shovm hachured on Exhibit "A" of Quitclaim Deed 
recorded in Voiume 4701 page 690 (Auditor's file No. 86-1411, dated Jan. J l, 11 :ll A.i\1 '8~). 
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~ Original Image of 835 F.Supp.2d 1056 (PDF) 

835 F.Supp.2d 1056 
United States District Court, 

BNSF Ry. Co. v. Tri-City & Olympia R. Co. LLC., ~ "'·-'-'--~---
United States District Court, E.D. Washington. December 14, 2011 835 F.Supp.2d 1056 (Approx. 11 pages) 

HN8F KA.lLWAY COMPANY, Plaintitt, 

Union Pacific Railroad Company, and Port of Benton, Plaintiff­

Intervenors, 

v. 

TRI-CITY & OLYMPIA RAILROAD COMPANY LLC, Defendant. 

No. CV-09-5062-EFS. 
Dec. 14, 2011. 

Synopsis 
Background: Railroad brought action alleging that rail and track maintenance service 

provider breached railroad lease agreement when it blocked railroad's access to trackage 

and seeking declaratory judgment recognizing its operating rights over trackage and 

permanent injunction compelling lessee to afford it equal access to trackage. Another 

railroad and rail owner intervened, and provider filed counterclaims against owner for 

inverse condemnation, breach of contract, breach of implied covenant of good faith and 

fair dealing, promissory estoppel, quantum merult, and tortious interference with contract. 

Plaintiff and provider filed cross-motions for summary judgment. 

Holdings: The District Court, Edward F. Shea, J., held that: 

1 railroads had right to access entirety of trackage in question, and 
2 permanent injunction barring rail and track maintenance service provider from 

interfering with railroads' rights to operate on trackage was warranted. 

Plaintiff's motion granted. 

West Headnotes (7) 

Attorneys and Law Firms 

*1057 Leland Barrett Kerr, Patrick J. Galloway, Kerr Law Group, Kennewick, WA, Matthew 

R. Brodin, Timothy R. Thornton, Briggs and Morgan, PA, Minneapolis, MN, for Plaintiff. 

Tim D. Wackerbarth, Lane Powell, P.C., Rob J. Crichton, Keller Rohrback, LLP, Seattle, 

WA, Lucinda Jean Luke, Thomas A. Cowan, Jr., Cowan, Moore, Stam, Luke & Petersen, 

Richland, WA, for lntervenors Plaintiffs. 

David Lawrence Meyer, Morrison & Foerster, LLP, Washington, DC, Derek F. Foran, 

Morrison & Foerster, LLP, San Francisco, CA, Nicholas D. Kovarik, Dunn & Black, PS, 

Spokane, WA, Paul J. Petit, Kennewick, WA, Robert A. Dunn, Dunn & *1058 Black, PS, 

Spokane, WA, Brandon L. Johnson, Minnick Hayner, P.S., Walla Walla, WA, for 

Defendant. 

ORDER GRANTING BNSF'S MOTION FOR SUMMARY JUDGMENT, DENYING TCRY'S 

MOTION FOR SUMMARY JUDGMENT, AND DENYING ALL OTHER PENDING 

MOTIONS AS MOOT 

EDWARD F. SHEA, District Judge. 

Before the Court, without oral argument, are Plaintiff BNSF Railway Company's 

(hereinafter "BNSF") Motion for Summary Judgment, ECF No. 267, and Defendant Tri­

City & Olympia Railroad Company LLC's {hereinafter "TCRY") Motion for Summary 

SELECTED TOPICS 

Injunction 

Nature and Grounds 

Extraordinary Power of Injunctive Relief 

Grounds of Relief 

Track RaHroad Company 

General Rules of Construction 

Parties Construction of Ambiguous Written 
Contract 

Secondary Sources 

APPENDIX 11: FAIR LABOR 
STANDARDSACTREGULATIO 
TITLE 29 CODE OF FEDERAL 
REGULATIONS 

Fair Labor stds. Hdbk. for States, Local 
Govs. and Schools Appendix II 

... The U.S. Department of Labor pubfished 
rule changes in October 2013 that will modify 
the companionship and Uve-in domestic 
services exemptions (but not the babysitting 
exemption) effective on Jan. 1, ... 

APPENDIX I: FEDERAL STATU" 

Public Employer's Guide to FLSA Ell 
Appendix I 

... (a) Creation of Wage and Hour Division in 
Department of Labor; Administrator. (b) 
Appointment, selection, classification, and 
promotion of employees by Administrator. (c) 
Principal office of Administra ... 

APPENDIX I: FEDERAL STATUi 

FLSA Emp. Exemption Hdbk, Appen• 

• .. (a) Creation of Wage and Hour Division in 

Department at Labor; Administrator. (b) 
Appointment, selection, classification, and 
promotion of employees by Administrator. ( c) 
Principal office of Administra ... 

See More Secondary Sources 

Briefs 

Briof for the Respondent Tho Utah 
Idaho Central Railroad Company 

1938 WL 63929 
Dan B. SHIELDS, Individually and as United 
States Attorney for the District of Utah, and 
the Interstate Commerce Commission, 
Petitioners, v. THE UTAH IDAHO CENTRAL 
RAILROAD COMPANY, Respondent. 
Supreme Court of the United States 
Oct Term 1938 

... As slated by counsel for petitioners in their 
brief, the respondent brought an action 
against the petitioner Dan B. Shiekls, 
Individually and as United States Attorney for 
the District of Utah, praying ... 

Brief of American Transit Association 
as Amlcus Curiae 

1938 WL 39367 
Dan B. SHIELDS, Individually and as United 
States Attorney for the District of Utah, and 
Interstate Commerce Commission, 
Pet~ioners, v. THE UTAH-IDAHO CENTRAL 
RAILROAD COMPANY, A Corporation, 
Respondent. 
Supreme Court of Iha United States 
Oct. 10, 1938 

•.. The American Transit Association is a 
voluntary, nation-wide organization comprising 

https://1 .next.westlaw.com/Document/lf5cc2a232c1c11e1a1fbb12042fe3ee4Niew/FullText.html?transitionType=UniqueDocltem&contextoata=(sc.Default)&user... 1/9 
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Judgment, ECF No. 273. Also before the Court are BNSF's Motion to Compel Discovery 

Propounded to Defendant Tri-City & Olympia Railroad Company, L.L.C., ECF No. 305, 

and TCRY's Motion for Protective Order, ECF No. 316. After reviewing the submissions of 

the parties and applicable authority, the Court is fully informed. For the reasons discussed 

below, the Court grants BNSF's Motion for Summary Judgment, denies TCRY's Motion 

for Summary Judgment, and denies all other pending motions as moot. 

I. BACKGROUND 1 

A. 1947 Agreement 

On November 6, 1947, the United States, acting through the U.S. Atomic Energy 

Commission ("Commission"), entered into an agreement ("1947 Agreement") with several 

railroads to establish service to the Hanford Nuclear Reservation ("Hanford site"). BNSF 

and Union Pacific Railroad Company ("UP"), the undisputed successors-in-interest to the 

194 7 Agreement, were granted "equal joint" operating rights over trackage beginning 

near Kennewick and extending north of Richland to the Hanford site ("Richland 

Trackage"). 

The 1947 Agreement identifies the rights of the parties to railway lines as shown on an 

August 25, 194 7 map attached to the Agreement as "Exhibit A." The 194 7 Agreement 

acknowledges that "the Government has constructed on its property a line of railway ... 

extending from Hanford, Washington, southerly to a point near the north bank of the 

Yakima River," and states as its purpose that "the Government desires to have a direct 

rail connection to the south so as to interchange business with [BNSF and UP's 

predecessors in interest]." To this end, Article V of the 1947 Agreement grants BNSF and 

UP's predecessors in interest the "equal joint right" to operate on the rail line and "to use 

said interchange facilities and wye for the purpose of interchanging business with the 

Government." Article VII of the Agreement states that BNSF and UP's predecessors in 

interest "each of itself agrees to deliver and receive at said interchange facilities all 

business which either is obligated to transport as a common carrier railroad." Article IX of 

the Agreement imposes an obligation on BNSF and UP's predecessors to "agree from 

time to *1059 time upon rules and regulations covering the movement of engines, cars 

and trains over the line B-E and on said interchange facilities." 

The map attached to the 1947 Agreement identifies several points, labeled A through E. 

Point A is in Kennewick, and points B, C, and D eX1end along the rail line in a 

northwesterly direction toward the Hanford site. The map identifies point E as a location 

to the north of Richland upon which interchange tracks were to be built. The government 

later constructed an interchange facility at Point E, and today, Point Eis TCRY's rail yard 

and is still operated as an interchange facility. Though the 1947 map identified a location 

to the south of the interchange tracks for the wye, the wye was in fact later built to the 

north of the interchange tracks. 2 

In 1948, the 1947 Agreement was the subject of a ruling by the Interstate Commerce 

Commission (ICC). Because the government was the only "customer" served by BNSF 

and UP's predecessors, the railroads sought exemption from the required public 

convenience and necessity certifications for common rail carriers. The ICC's Order held 

that a certificate was required because the railroads would also provide common carrier 

services to businesses in and around Richland. The ICC's Order modified terms in the 

194 7 Agreement regarding payment and rights to termination, but left the remainder of 

the Agreement undisturbed. 

B. 1961 Agreement 

In 1961, the Commission entered into a second agreement ("1961 Agreement") with the 

Railroads. Section 1 of the 1961 Agreement leased three specified areas of track to the 

railroads. Section 2 of the Agreement granted "the Railroads, and the industries served 

by them, the right to construct additional industrial spur, set-out, and such other tracks 

connecting with the Government's main tracks or classification yards as may be required 

to provide rail service for industries." Section 3 of the 1961 Agreement states as follows: 

The Commission hereby grants the Railroads the right to operate with their 

employees and equipment over such segments of the Government's 

tracks shown on Exhibit "A" as it may be necessary to use for the purpose 

of moving freight shipments to or from the tracks covered by this 

agreement. 

Section 3's grant of authority was consistent with the agreement's stated purpose of 

allowing the railroads to operate on the United States' tracks "for the sole purpose of 

in Its membership the major portion of all 
independently operated electric raiM>ay 
mileage in the United States, mot... 

Brief for the Respondents, Other Than 
the Interstate Commerce Commission 

1932 Wl 33367 
PIEDMONT & NORTHERN RAILWAY 
COMPANY, Petitioner, v. INTERSTATE 
COMMERCE COMMISSION, Southern 
Railway Company, Charleston & Western 
Carofina Railway Company, Atlantic Coast 
Line Railroad Company, Louisville & Nashvile 
Railroad Company, Carolina, Clinchfield & 
Ohio Railway, Carofina, Clinchfield & Ohio 
Railway of South Carolina, and Clinchfield 
Northern Railway of Kentucky, Respondents. 
Supreme Court of the United States 
Apr. 18. 1932 

... The petition for certiorari, and petitioner's 
briefs , bring the case down to a narrow 
compass, the question involved being 
accurately stated on page 6 of petfoner's 
supplemental brief. That question ... 

See More Briefs 

Trial Court Documents 

In re Energy Future Holdings C• 

2014 Wl 1869403 
In re: ENERGY FUTURE HOLDING- - - , ... , 
et at., Debtors. 
United States Bankruptcy Court, D. Delaware. 
May 02. 2014 

... Upon the motion (the 'Motion") of Texas 
Competitive Electric Holdings Company LLC 
("TCEH"), Energy Future Competitive 
Holdings Company LLC ("EFCH "). and each 
of the Subsidiary Guarantors (as defined b ... 

In re TXCO Resources Inc. 

2010 Wl 8032975 
In re: TXCO RESOURCES INC., et L., 
Debtors. 
United States Bankruptcy Court, W.D. Texas. 
Jan. 27, 2010 

. .. Chapter 11 The relief described hereinbelow 
is SO ORDERED. Signed January 27, 2010. 
Jointly Administered A HEARING HAVING 
BEEN COMMENCED BEFORE THE COURT 
on January 25, 2010, and continuing on 
January ... 

In re Montreal Maine & Atlantic Ry .. Ltd. 

2014 Wl 575551 
In re: MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD., Debtor. 
United States Bankruptcy Court, D. Maine. 
Jan. 24, 2014 

... This matter having come befOre the Court 
on the Motion for Authority to Sell Substantially 
All of the Debtor's Assets and to Assume and 
Assign Certain Executory Contracts and 
Unexpired Leases [D.E. 490 ... 

See More Trial Court Documents 
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receiving and delivering shipments routed via the Railroads and consigned by or to 
shippers and receivers located on said spur or side tracks." 

The rail line depicted in a 1960 map attached as Exhibit A to the 1961 Agreement begins 

south of Richland at the Yakima River Bridge, and extends to a Department of Energy 

(DOE) "barricade" roughly one thousand feet north of the wye tracks. The three 

segments of track leased in the 1961 Agreement are all south of the interchange facility 

and wye. 

In 1979, the United States entered into an agreement with the railroads converting the 

1961 lease agreement into a permit so that the tracks could be classified as surplus 

under the Federal Property and Administrative Services Act of 1949. This agreement 

deleted Sections 1 and 4 of the 1961 Agreement, which detailed the terms of the lease 

and the railroads' maintenance obligation, but left the 1961 Agreement's other provisions 

"in full force and effect." 

*1060 C. 1998 Indenture 
In 1998, the United States, acting through the DOE, conveyed ownership of a six-mile 

section of track to the Port of Benton ("Port") through an Indenture, thereby assigning the 

DOE and Commission's rights under the 1947 and 1961 Agreements to the Port. The 

indenture stated that the 1947 and 1961 Agreements and the 1979 permit agreement 

governed access to the Railroad. The Indenture also stated that the Port, as assignee, 

agreed to be bound by the obligations and considerations in the United States' permit. As 
a result of these agreements, the Port has the right to terminate BNSF and UP's rights to 

use the Richland Trackage upon six months notice. 

D. Interchange Agreement 
On October 1, 1998, the Port entered into a Maintenance and Operation Agreement with 

TCRY's predecessor, Livingston Rebuild Center, Inc. ("Livingston"), under which it agreed 

to pay Livingston $325, 000 per year for the maintenance of the Richland Trackage. 

These contractual rights and obligations were subsequently assigned to TCRY. 

In May 2000, BNSF and TCRY contracted to interchange cars going into the Richland 

Trackage ("Interchange Agreement"). They exchanged cars at the Richland Junction, and 

TCRY served BNSF's customers along the Richland Trackage. TCRY maintained the 

trackage at its own expense and began charging a per-car fee for its services. This 

contract specifically reserved BNSF's rights under the 194 7 and 1961 Agreements. 

In a September 12, 2000 letter to then-TCRY President John Haakenson, the Port's 
Assistant Executive Director Scott Keller acknowledged that the Port was paying TCRY to 

maintain the railroad under a contract that allowed TCRY to charge a fee for its railroad 

operations, the revenue from which would offset the cost of maintenance. Recognizing 

that UP was using the Richland Trackage without paying a fee, the Port directed TCRY 

"to give written notice to [UP] terminating its rights to use the Port of Benton track." 

Beginning November 14, 2000, UP could no longer continue its unauthorized use of the 

Richland Trackage: it would need to establish an interchange agreement with TCRY. 

From approximately April 2001 through November 2001 , TCRY and BNSF continuously 

disagreed about BNSF's right to operate on the Richland Trackage. BNSF claimed the 

1947 and 1961 Agreements allowed it to directly operate on the Richland Trackage 
without interchanging; TCRY maintained that BNSF could only operate on the Richland 
Trackage if it operated under the Interchange Agreement. This disagreement about 
BNSF's rights to operate on the Richland Trackage forms the essential controversy 
before the Court today. 

E. Railroad Lease 

In 2002, TCRY and the Port negotiated a lease agreement ("Railroad Lease") that 

authorized TCRY to provide rail and track maintenance services on the Richland 
Trackage. Paragraph 7.4 of the lease agreement states that TCRY "shall not take any 

actions which will amend, modify, terminate or invalidate any existing contracts which the 
Port has with any other railroad carrier, without the Port's prior written consent." 

F. Legal Action 
In 2009, BNSF informed TCRY that it intended to exercise its rights to directly operate on 

the Richland Trackage. TCRY objected, and on July 20 and 21, 2009, TCRY erected a 
barrier which physically prevented a BNSF locomotive from reaching *1061 BNSF 

customers along the Richland Trackage. A few days later, TCRY requested that the Port 

terminate the Richland Trackage agreements with BNSF. The Port refused. 
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BNSF filed this suit on July 20, 2009. ECF No. 1. UP moved to intervene on August 4, 

2009, ECF No. 26, and the Court granted UP's motion. ECF No. 46. On August 12, 2009, 

2009 WL 2486170, the Court granted BNSF's motion for a preliminary injunction, 

prohibiting TCRY from blocking BNSF's access to the Richland Trackage and requiring 

TCRY to charge its customary fee. ECF No. 46 & 93. TCRY filed an interlocutory appeal 

on September 9, 2009, which was voluntarily dismissed. ECF Nos. 67, 101, 108 & 109. 

Since August 15, 2009, BNSF and TCRY have been operating under the Proposed 

Operating Plan created to comply with the Court's preliminary injunction. ECF No. 52. 

On March 8, 2010, the Court granted the Port of Benton's request to intervene. ECF No. 

121. On June 2, 2010, TCRY filed a separate but related action in Benton County 

Superior Court against the Port, asserting claims for inverse condemnation, breach of 

contract, breach of implied covenant of good faith and fair dealing, promissory estoppal, 

and quantum meruit. ECF No. 209-1. By order dated August 20, 2010, the Superior 

Court stayed the state court action pending resolution of the federal claims in this Court. 
ECF No. 209-2. 

On September 29, 2010, the Port amended its complaint, asserting that TCRY breached 

Railroad Lease Paragraph 7.4, which prohibits TCRY from "amend[ing], modify[ing], 

terminat[ing], or invalidat[ing]" other railroads' existing contractual relationships with the 

Port, when it temporarily blocked BNSF Railroad Company (BNSF)'s access to the 

Richland Trackage in July 2009. ECF No. 136. TCRY asserted several counterclaims 

against the Port, including inverse condemnation, breach of contract, breach of implied 

covenant of good faith and fair dealing, promissory estoppal, quantum meruit, and 

tortious interference with contract. ECF No. 165, 111118-24. 

TCRY filed a motion for summary judgment on October 20, 2010, seeking dismissal of 

the Port's Amended Complaint. ECF No. 142. On November 24, 2010, the Port moved for 

summary dismissal of TCRY's counterclaims. ECF No. 171. TCRY then moved on 

December 17, 2010, to remand the inverse condemnation claims to state court for 
determination where they were originally asserted. ECF No. 200. On July 1, 2011, 2011 

WL 2607162, the Court denied TCRY's Motion for Summary Judgment and Motion for 

Remand. ECF No. 264. The Court's Order granted the Port's Motion for Partial Summary 

Judgment, dismissing TCRY's counterclaims against the Port. Id. In denying TCRY's 

Motion for Summary Judgment, the Court found that under the 1947 and 1961 

Agreements, BNSF and UP have "equal joint" rights to operate directly upon the Richland 

Trackage, and that TCRY took its lease of the Richland Trackage subject to BNSF and 

UP's rights. Id. 

TCRY and BNSF now both move for summary judgment regarding the nature and extent 

of BNSF and UP's rights to operate on the Richland Trackage. ECF Nos. 267 & 273. 

TCRY asserts that BNSF and UP's rights under the Agreements are limited to use of the 

trackage only up to the interchange, or alternatively, the wye, and that BNSF may use 

those portions of track for interchange purposes only. BNSF argues that their right to 

operate directly extends to all Richland Trackage south of the old Department of Energy 

barricade, and is subject only to •1062 the limitation that it be used "for the purpose of 

moving freight shipments." After reviewing the record in this matter, the arguments of the 

parties, and applicable authority, the Court is fully informed. Because the 1947 and 1961 

Agreements give BNSF and UP the right to operate directly on the entirety of the Richland 

Trackage, the Court denies TCRY's motion and grant BNSF's motion. 

II. DISCUSSION 

A. Summary Judgment Standard 
Summary judgment is appropriate if the "pleadings, the discovery and disclosure 

materials on file, and any affidavits show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law." Fed.R.Civ.R. 

56(c). Once a party has moved for summary judgment, the opposing party must point to 
specific facts establishing that there is a genuine issue for trial. Celotex Corp. v. Catrett, 

477 U.S. 317, 324, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). If the nonmoving party fails to 

make such a showing for any of the elements essential to Its case for which it bears the 
burden of proof, the trial court should grant the summary judgment motion. Id. at 322, 

106 S.Ct. 2548. When considering a motion for summary judgment, the Court does not 

weigh the evidence or assess credibility; instead, "the evidence of the non-movant is to 

be believed, and all justifiable inferences are to be drawn in his favor." Anderson, 477 
U.S. at 255, 106 S.Ct. 2505. When ruling on cross-motions for summary judgment, the 

Court has a duty to review the record supporting the parties' motions and to determine 
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whether there are issues of material fact precluding summary judgment. Fair Housing 

Council of Riverside Cnty., Inc., 249 F.3d at 1136. 

Here, both TCRY and BNSF have moved for summary judgment. Both parties agree that 
there are no genuine issues of material fact, and after reviewing the record in this matter, 
the Court finds that there are none. Summary judgment is thus appropriate if either party 
is entitled to judgment as a matter of law. 

B. Applicable Law 

1 2 When interpreting a contract under Washington law, the Court attempts to 
"ascertain the parties' intentions and give effect to their intentions." Taylor-Edwards 

Warehouse & Transfer Co. of Spokane, Inc. v. Burlington N., Inc. , 715 F.2d 1330, 1334 
(9th Cir.1983) (citing Jones v. Hollingsworth, 88 Wash.2d 322, 326, 560 P.2d 348 (1977)). 
Under Washington law, extrinsic evidence is only admissible "as to the entire 

circumstances under which the contract was made, as an aid in ascertaining the parties' 
intent." Berg v. Hudesman, 115 Wash.2d 657, 667, 801 P.2d 222 (1990). When a contract 
is unambiguous and its formation is undisputed, the interpretation of the contract is a 
question of law that is appropriate for resolution on summary judgment. See, e.g., Mfg'd 

Haus. Cmtys. of Wash. v. st. Paul Mercury Ins. Co., 660 F.Supp.2d 1208, 1212 

(W.D.Wash.2009) (citing Mayer v. Pierce Cnty. Med. Bureau, 80 Wash.App. 416, 420, 909 
P.2d 1323 (1995)) . 

C. The Parties' Positions 

TCRY concedes that BNSF has the right to directly on a portion of the Richland Trackage, 
but argues that language in the 1947 Agreement geographically restricts the United 
States' grant to BNSF and UP's predecessors to direct service between points "C" and "E" 
on the map attached as Exhibit A to the 1947 Agreement. Because point "E" on Exhibit A 
to the 194 7 Agreement is the present-day site of TCRY's interchange facility, TCRY 

argues that BNSF and UP should be enjoined *1063 from directly serving points north of 
the interchange facility, and should be required to interchange with TCRY in order to 
serve customers north of the interchange facility. Alternatively, TCRY argues that BNSF 
and UP's operating rights should terminate at the wye built a short distance north of the 
interchange facility. 

TCRY also asserts, in an argument developed primarily in its reply memorandum, that the 
1947 Agreement only grants the railroads rights to use trackage between points "C" and 

"E" on Exhibit A for the purpose of interchanging rail traffic with the government, and not 
to provide direct rail service to customers along that track. Finally, TCRY argues that it 
would be unfair to allow BNSF and UP to directly service customers north of the 
interchange facility because pursuant to the 1998 Maintenance and Operation 
Agreement, it is charged with the sole responsibility for maintaining the Richland 
Trackage. TCRY requests a permanent injunction prohibiting BNSF and UP from traveling 
north of its interchange facility. 

BNSF argues that because the wye pictured in Exhibit A to the 1947 Agreement was later 
built to the north of the interchange facility (instead of to the south as represented in 

Exhibit A), the 1947 Agreement does in fact grant the railroads operating rights north of 
the interchange facility. BNSF further argues that Sections 2 and 3 of the 1961 agreement 

extended the Railroads' operating rights to the entirety of the Richland Trackage, limited 
only by the broad requirement that their operations be for the purpose of "moving freight 
shipments." 3 BNSF requests a declaratory judgment recognizing its operating rights over 
the Richland Trackage and a permanent injunction compelling TCRY to afford it equal 
access to the Richland Trackage. 

Intervenor- Plaintiff UP does not oppose BNSF's motion, but asks that any ruling on the 
motion protect the "equal, just, and fair" operating rights to the Richland Trackage that it 
was granted by the 194 7 Agreement. UP also asserts that BNSF does not have the right 
to provide direct rail service to the Hanford site, but that BNSF's direct rail service rights 
instead terminate somewhere between TCRY's interchange facility and Hanford. 

D. Analysis 

i. BNSF's Operating Rights on the Richland Trackage 
3 On close review of the underlying agreements, it is apparent that BNSF's reading of 

the 1947 and 1961 Agreements is the correct one. While the 1947 Agreement's grant to 
BNSF and UP's predecessors in interest is explicitly limited to the "right to operate ... 
between points B and E, and to use said interchange facilities and wye for the purpose of 
interchanging business with the government," ECF No. 32-2 at 13, this agreement was 
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speculative and referenced trackage that had yet to be '1064 built. See id. at 12 (the 

Commission shall lay track in "approximately the location shown in yellow on said exhibit," 

and shall build an interchange and wye "in the vicinity of point E." (emphasis added)). At 

the time the 1947 Agreement was drafted, the United States was the only shipper on this 
section of track, and security concerns prevented private access to the Hanford site; thus, 

the Agreement's reference to point "E" appears to be intended to demarcate a convenient 

place for interchange, rather than to provide an affirmative limitation on the railroads' later 

ability to service rail customers. But regardless of the exact intent behind the 194 7 

Agreement, the 1961 Agreement greatly expands the United States' grant to BNSF and 

UP. 

The 1961 Agreement has the stated purpose of allowing the railroads to "receiv(e] and 

deliver[] shipments routed via the Railroads and consigned by or to shippers and 

receivers" located on spur or side tracks connecting to the United States' tracks. ECF No. 
32-3 at 62. As noted above, Section 3 of the 1961 Agreement states as follows: 

The Commission hereby grants the Railroads the right to operate with their 
employees and equipment over such segments of the Government's 

tracks shown on Exhibit "A" as it may be necessary to use for the purpose 

of moving freight shipments to or from the tracks covered by this 

agreement. 

Id. at 63. Exhibit A to the 1961 Agreement is a detailed map depicting the entirety of the 

Richland Trackage, minus the subsequently-built Port trackage and spurs extending west 
from the wye. The above-quoted language grants BNSF and UP broad operating rights 

over the Richland Trackage, and bulwark's BNSF's position. 

TCRY makes much of Section 3's limitation that the railroads may only use such 

segments of the tracks as may be necessary to access "the tracks covered by this 

agreement." TCRY argues that because Section 1 of the agreement, which contains the 

operative language of the lease, lists only sections of track south of the interchange 
faci lity, the "tracks covered by this agreement" are all south of the interchange, and thus 

Section 3's grant does not extend north of the interchange or wye. Section 2 of the 

agreement, however. also grants "the Railroads, and industries served by them," the right 

to construct additional "industrial spur, set-out, and such other tracks connecting with the 

Government's main tracks or classification yards as may be required to provide rail 
service for industries." Id, It seems readily apparent that the Port's spur tracks are 
"industrial spur, set-out, and such other tracks" that were constructed by "the industries 
served by [the ra ilroads)" as the phrase is used in the 1961 Agreement. These 

subsequently-built tracks are thus "tracks covered by" the 1961 Agreement, and it follows 
logically that Section 3 also grants BNSF and UP the right to serve customers on these 

later-built sections of Port trackage and spurs extending west of the wye. 

TCRY also argues that Section 3's reference to "tracks shown on Exhibit '/':. • precludes a 
reading of the 1961 Agreement that grants BNSF and UP rights relating to tracks built 

after the Agreement, because they by definition could not be shown on Exhibit A. But 
Section 3's reference to "tracks shown on Exhibit '/':. • relates to the section of track over 

which BNSF and UP are afforded rights, not the Section's later use of the phrase "tracks 

covered by this agreement;" these tracks are precisely the tracks over which BNSF and 

UP seek access. This interpretation of the 1961 Agreement is supported by its stated 
purpose of opening up the Richland Trackage to common carrier rail service in order to 
promote industrial development in *1065 the Richland area. Of course, BNSF and UP's 

right to use the Richland Trackage may only be "for the purpose of moving freight 

shipments." 

Accordingly, the Court finds that the 1961 Agreement grants BNSF and UP the right to 

operate directly on the Richland Trackage. This right extends north of the TCRY 
interchange facility, and includes both the spur tracks to the west of the wye and the 

main-line tracks north to Horn Rapids Road. Neither BNSF nor UP has a right to serve the 

Hanford site directly. 

ii. UP's Operating Rights on the Richland Trackage 
UP's position is clearly supported by the 1947 Agreement. The 1947 Agreement grants 
both BNSF and UP's predecessors in interest "the equal joint right" to operate on the 
relevant section of track. ECF No. 32- 2 at 13. This grant includes the future-looking 
assurance that "any right or privilege at any time granted by the Commission to one of 

said companies in respect to its operations shall be a right or privilege which the other 

company may at its option exercise in respect to its operations." Id. Furthermore, the 
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Agreement requires BNSF and UP's predecessors to "agree from time to time upon rules 

and regulations" for the use of the Richland Trackage, and requires that such rules and 

regulations "shall be equal, just, and fair," and "shall not unjustly discriminate against 

either.· Id. at 14. These portions of the 194 7 Agreement have not been modified by later 
agreement, and remain in force today. As such, the Court includes UP in any declaratory 

or injunctive relief it affords BNSF. 

E. Relief Granted 

I. Declaratory Judgment 
4 Under the Declaratory Judgment Act, 28 U.S.C. § 2201, declaratory judgment is 

proper when one party has established that "there is a substantial controversy, between 

parties having adverse interest, of sufficient immediacy and reality to warrant issuance of 

a declaratory judgment." Scott v. Pasadena Unified Sch. Dist., 306 F.3d 646, 658 (9th 

Cir.2002) (quoting Western Min. Council v. Watt. 643 F.2d 618, 624 (9th Cir.1981 )). Here, 

the factual background of this case unquestionably demonstrates that such a controversy 

exists and that declaratory judgment is proper. 

BNSF requests a declaratory judgment recognizing its rights to provide direct rail service 

over the Richland Trackage. 4 For the reasons discussed above, the Court grants BNSF's 

request in this regard, and issues a declaratory judgment recognizing both BNSF and 

UP's rights to provide direct rail service over the Richland Trackage. 

II. Permanent Injunction 

BNSF also requests a permanent injunction compelling TCRY to allow it access over the 
Richland Trackage and requiring TCRY to coordinate train scheduling and dispatching 
with BNSF and UP. 

5 6 Permanent injunctive relief is proper when a party can show '(1) that is has 

suffered an irreparable injury; (2) that remedies available at law, such as monetary 

damages, are inadequate to compensate for that injury; (3) that, considering the balance 

of hardships between the plaintiff and defendant, a remedy In equity is warranted; and (4) 

that the public interest •1066 would not be disserved by a permanent injunction." eBay 

Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 , 126 S.Ct. 1837, 164 L.Ed.2d 641 

(2006). The first factor, the existence of irreparable Injury, is also satisfied by a continuing 

and imminent threat of harm. See, e.g., Bowler v. Home Depot USA Inc., No. C09-5523 

JCS, 2011WL166140, at *3 (N.D.Cal. January 19, 2011) (citing Monsanto Co. v. 
Geertson Seed Farms, - U.S.--, 130 S.Ct. 2743, 2760, 177 L.Ed.2d 461 (2010)). 
The decision to grant or deny permanent injunctive relief is within the Court's discretion. 
See eBay Inc., 547 U.S. at 391 , 126 S.Ct. 1837 (citing Weinberger v. Romero-Barcelo, 

456 U.S. 305, 320, 102 S.Ct. 1798, 72 L.Ed.2d 91 (1982)). 

7 Here, BNSF fulfills the first two factors because the percipient loss of customer 

goodwill that will occur if TCRY again blocks it from accessing the Richland Trackage is 

imminent; the loss of consumer goodwill is an irreparable injury, and legal remedies are 
inadequate to compensate for that injury. See Rent-A-Center, Inc. v. Canyon Television & 
Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir.1991 ); Regents of Univ. of Cal. v. Am. 

Broad. Cos., 747 F.2d 511, 519-20 (9th Cir.1984). The balance of hardships between 

BNSF and TCRY also runs in BNSF's favor: While TCRY is currently tasked with 

maintaining the Richland Trackage under the 1998 Maintenance and Operation 

Agreement and the 2002 Lease, as the Court has already found, TCRY took possession 
of the Richland Trackage subject to BNSF and UP's pre-existing rights; the temporary 
hardship TCRY will suffer under its contract with the Port is outweighed by the Jong-term 

hardship BNSF and UP would suffer if their rights under the 194 7 and 1961 Agreements 

were permanently abrogated. Finally, as the Court found in its Order granting BNSF's 

motion for a preliminary injunction, ECF No. 93 at 10-11, it Is in the public interest to 

encourage competition among the railroads and to ensure that railroad service remains 

efficient. Accordingly, a permanent injunction is proper. 

TCRY argues that if such relief is granted, the injunction should not be "asymmetrical." 

TCRY cites Earth Island Inst. v. Carlton, 626 F.3d 462, 469 (9th Cir.2010), in support of 

this position, but this.case mentions no such consideration, and simply affirms a district 

court's preliminary Injunction issued under the Winter framework. TCRY asserts that an 
order enjoining only it would be unfair because it would "give[) only one party the 

asymmetric right to seek an order of contempt over any claim of contract breach." ECF 
No. 283 at 15. However, only TCRY is in breach of the 1947 and 1961 Agreements. and 

BNSF has committed no harm that need be redressed with equitable relief. Furthermore, 
the Court's contempt power will only be available for breach of the injunction, and both 
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parties will retain the ability to seek legal relief for breach of the underlying contract. As 
such, the Court denies TCRY's request for a "symmetrical" injunction. 

For the reasons discussed above, the Court grants BNSF's request and issues a 

permanent injunction requiring TCRY 1) to allow both BNSF and UP to directly serve 

customers along the Richland Trackage, and 2) to coordinate train scheduling and 

dispatching with both BNSF and UP. The parties shall meet and confer to develop a 
comprehensive operational plan as detailed below. 

F. Conclusion 

For all of the historical complexity surrounding the Richland Trackage, the relative rights 

of the parties are actually quite simple: The United States granted BNSF and UP's 

predecessors in interest full rights to operate on the Richland Trackage, and TCRY took 
possession of the *1067 Richland Trackage subject to these rights. Accordingly, the Court 

issues a declaratory judgment recognizing BNSF and UP's operating rights, and issues a 

permanent injunction protecting these rights. 

Accordingly, IT IS HEREBY ORDERED: 

1. BNSF's Motion for Summary Judgment, ECF No. 273, is GRANTED. Both BNSF and 

UP shall have the right to operate directly on the Richland Trackage. Representatives 

from BNSF, TCRY, and UP shall meet and confer at a mutually-convenient time and place 

-either by phone or in person-and draft a comprehensive operational plan (COP), 

consistent with the Court's ruling, that is signed and agreed upon by all three parties. A 

representative of the Port shall be permitted to attend and offer comments. The COP 

shall cover trackage from the Richland junction to Horn Rapids Road (and all spurs that 

spring therefrom). The proposed COP shall be filed for Court approval no later than 5:00 

p.m. on December 23, 2011 unless on or before that date, BNSF, TCRY, and UP file with 

the Court a joint stipulation to a later date. The Port shall have seven (7) days after the 

filing of the proposed COP in which to file a statement with the Court stating its comments 

or objections to the proposed COP. The parties shall have seven (7) days after the filing 

of the Port's statement in which to file individual or joint reply to the Port's statement. No 

other responsive or reply memoranda will be considered. 

2. All pending motions are DENIED as moot. 

IT IS SO ORDERED. The District Court Executive is directed to enter this Order and 
distribute copies to counsel. 

All Citations 

835 F.Supp.2d 1056 

Footnotes 

2 

3 

In connection with their motions, the parties submitted Joint Statements of 

Uncontroverted Facts. ECF Nos. 281 & 294. The Court treats these facts as 
established consistent with Federal Rule of Civil Procedure 56(d), and sets 

these forth in this "Factual Background" section without reference to an ECF 
number. Any disputed facts are supported by a citation to the record. The 

Court has reviewed the record supporting the parties' cross-motions for 

summary judgment, and finds that there are no issues of material fact 

precluding summary judgment. See Fair Housing Council of Riverside Cnty. , 
Inc. v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir.2001) (discussing district 

court's duty to review the record when ruling on cross-motions for summary 

judgment). 

A wye is a triangular arrangement of rail tracks designed to allow railway 
equipment to change direction by performing a "three-point turn." 

BNSF also argues that TCRY's argument is foreclosed by the law of the 

case. However, the Court's September 28, 2009, 2009 WL 3149569, Order 
Granting BNSF's Motion for Preliminary Injunction expressly stated that the 

Court's preliminary injunction ruling was "not binding on the Court in future 
proceedings in this case ." ECF No. 93 at 2; see also Sierra On- Line, Inc. v. 
Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Clr.1984) (recognizing 

that trial court's findings regarding a party's probability of success on the 
merits are not binding on future stages of the case). Furthermore, while the 
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Court's July 1, 2011 Order held that TCRY leasehold rights were "subject to 

UP and BNSF's continued use of the Richland Trackage, as secured by the 

1947 and 1961 Agreements," ECF No. 264 at 23, the question of the exact 
nature and extent of the parties' rights over the Richland Trackage was not 

then before the Court. 

TCRY argues that BNSF's requested relief must be denied because BNSF 
failed to name the Port and UP, who are necessary parties under Federal 

Rule of Civil Procedure 19. However, any argument that BNSF has 

improperly failed to join the Port and UP was rendered moot when they 

intervened in this lawsuit. 

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works. 

Westlaw. ©>2016 Thomson Reuters Privacy Statement I Accessibility i Supplier Terms : Contact \Js ! 1-800-REF-ATTY (1-800-733-2889) Improve Westlaw o n1~114-soM ·f!~UttR~ 

https://1.next.westlaw.com/Document/lf5cc2a232c1c11e1a1fbb12042fe3ee4Niew/FullText.html?transitionType=UniqueDocltem&contextData=(sc.Default)&user... 9/9 



EXHIBIT 11 



Richland 

December 22, 2010 

Paul Petit 
P.O. Box 1700 
Richland, WA 99354 

Dear Paul: 

OFFICE OF THE CITY ATTORNEY MS-07 
Telephone (509) 942-7385 

Fax (509) 942-7689 

P.O. Box 190 Richland, WA 99352 
www.d.richland;wa.us 

RECEIVED 
DEC 2 8 2010 

Your December 10, 2010, letter suggests that Tri-City Railroad may continue to use the 
track on "terms equivalent to those under which BNSF currently operates" until TCRY 
reaches an agreement, either temporary or permanent, with the City for use of the 
track. Richland disagrees. 

Richland will likely enter into a Standard Form Track Use Agreement with BNSF in 
January. A copy of the agreement is attached. At that time, Richland will expect Tri­
City Railroad to enter the same agreement. If it does not, its usage of the track will be 
terminated. Richland also reserves the right to terminate Tri-City Railroad's use of the 
track in accordance with law and prior agreement. 

Sincerely, 

../~[)~ 
Thomas 0. Lampson 
City Attorney 

Cc: Pete Rogalsky 
George Fearing 

Enclosure 



CITY OF RICHLAND 
STANDARD FORM RAILROAD TRACK USE AGREEMENT 

THIS RAILROAD TRACK USE AGREEMENT (hereinafter referred to as 
"Agreement") is made and entered into as of this __ day of , 20 __ 
(hereinafter referred to as the "Effective Date") by and between the CITY OF RICHLAND, a 
municipal corporation in the State of Washington (hereinafter referred to as "City") and 
____ , a corporation and a duly licensed corporation in the State of Washington 
(hereinafter referred to as "Railroad"). 

WIT NESSETH 

WHEREAS, City is · the owner of a railroad industrial spur track, commonly 
known as the Horn Rapids Rail Spur, located at the Horn Rapids Industrial Park in the City of 
Richland and connected to the Southern Connection of the Hanford Railroad (owned by the Port 
of Benton, Washington (hereinafter referred to as the "Port"), successor in interest to the United 
States Depaitment of Energy), as shown on Exhibit A attached hereto (hereinafter referred to as 
the "Track"); 

WHEREAS, Railroad operates pursuant to separate agreement(s) over tracks 
owned by the Port which tracks connect with the Track near Milepost B 37 on the Port's 
trackage and a portion of which tracks have.been used for the interchange of traffic between rail 
carriers at or near Richland Junction, Washington (hereinafter referred to as "Richland 
Junction"); 

WHEREAS, Railroad desires to use the Track for the purpose of providing 
railroad freight service thereon and thereover to industries located on or adjacent to the Track 
(hereinafter referred to individually as "Industry" and collectively as "Industries"); 

WHEREAS, City desires that all railroad interchange operations at Richland 
Junction be permanently eliminated to facilitate commercial development and improve vehicular 
traffic movement in the area; and 

WHEREAS, City is wiJling to allow Railroad to use the Track on a non-exclusive 
basis but only on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and other good and 
valuable consideration, the parties, intending to be bound, do hereby agree as follows: 

SECTIONl 
GRANT OF USE 

Section l. 1. City hereby grants to Railroad non-exclusive permission to operate 
its trains, locomotives~ cars and equipment with its own crews over the Track for the purposes set 
forth herein. Railroad's use of the Track shall be in common with such other user or users of the 
Track as City has heretofore admitted, or may at any time in the future admit, to use of all or any 



Standard Form Track Use Agreement 

portion of the Track, provided that City shall require such user or users to comply with all Legal 
Requirements (as defined in Section 9.1) applicable to such user's or users' use of the Track. 
Subject to the foregoing, City shall retain the exclusive right to grant to other persons the right to 
use all or any portion of the Track, provided that such use does not unreasonably interlere with 
the rights granted to Railroad herein. 

Section 1.2. The Track shall incluqe, without limitation, the .right-of-way, 
tracks, rails .• ties, ballast, other track materials, switches, bridges, grade crossings and any and all 
other improvements or fixtures affixed to the right-of-"way. 

Section 1.3. Railroad shall take the Track in an "AS IS, WHERE IS" condition 
subject to all rights, interest-; and estates of third parties in and to the Track. 

Section 1.4. City represents that it owns or controls the land underlying the 
Track and that there are no existing easements or encumbrances affecting such land that would 
.interfere with Railroad's rights under this Agreement. 

SECTION2 
PERMITTED USE 

Section 2.1. Railroad's use of the Track shall be limited to the movement of 
goods by rail to and from an Industry via tracks of such Industry that connect to the Track. 

Section 2.2. Railroad shall not knowingly and intentionally permit the loading 
or unloading of railcars on the Track by any party within its control, and shall not enter into 
agreements or arrangements with any person for the storage of empty or loaded railcars on the 
Track or any portion thereof, without the prior written consent of City. 

Section 2.3. Neither party shall use , the Track or any portion thereof, for the 
storage; transload or disposal of any hazardous substances, as defined by the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended (hereinafter referred to 
as "CERCLN?). or petroleum or oil as defined by CERCLA, the Resource Conservation and 
Recovery Act, as amended (hereinafter referred to as "RCRA"), the Clean Water Act, the Oil 
Pollution Act, and the Hazardous Materials Transportation Act (hereinafter collectively referred 
to herein as the" Environmental Laws"), provided however, that nothing herein shall preclude 
Railroad or any other admittee of City from using the Track for the movement of hazardous 
substances in railcars in the normal course of providing rail transportation service to or from an 
Industry. 

Section 2.4. Neither party shall use nor allow the use of the Track for the 
transportation of passengers thereon or thereover, provided however, that nothing herein shall 
preclude Railroad or any other admittee of City from operating a hi-rail vehicle over the Track 
for the purpose of inspecting the Track. 

Section 2.5. Railroad shall not cause to be filed or knowingly and intentionally 
permit persons within its control to file any liens against the Track. In the event any such liens 
are filed, Railroad shall cause such liens to be released within fifteen (15) days. 
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Section 2.6. Railroad shall not create or store any waste or nuisance on the 
Track. Railroad shall neither use nor occupy the Track or any part thereof in violation of Legal 
Requirements (as defined in Section 9.1). City shall not cause or alJow the Track to be blocked, 
obstructed or used in any manner that would impair or diminish Railroad's ability to use the 
Track for the purposes set forth in this Agreement, provided however, that use of the Track by 
any user in the ordinary course of providing rail service to any industry on the Track, shall not be 
deemed a violation of the requirements of this sentence. 

SEC'flON3 
MAINTENANCE 

Section 3.1. City, at its cost and expense, shall be solely responsible for, and 
shall have exclusive direction and control over, the maintenance of the Track which shall 
include, but not be limited to, maintenance of tracks, subgrade, track drainage, grade crossings, 
grade crossing warning signs and devices, signal boxes, bridges and abutments, culverts, 
drainage ditches, retaining walls and any fences or barriers that City may erect. City shall also 
be solely responsible for litter and vegetation control and for keeping the Track sufficiently free 
and clear of snow and ice to permit railroad operations thereover. 

Section 3.2. City shall maintain the Track to not less than Federal Railroad 
Administration (hereinafter referred to as "FRA") Class 2 track safety standards with a 
maximum gross weight limitation of not less than 286,000 lbs. per car and City shall maintain 
the Track in such condition and in compliance with all Legal Requirements (as hereinafter 
defined below). City shall also maintain all grade crossing signal equipment on the Track in 
accordance with alJ applicable Legal Requirements (as defined in Section 9.1 ). 

Section 3.3. City, in its sole discretion, may contract with a third party to 
perfortn City's maintenance obligations hereunder, provided, however, City shall remain 
responsible for any obligations of City under this Agreement that may be performed by any such 
contractor. 

Section 3.4. Railroad shall notify City in writing of any deficiencies in City's 
maintenance of the Track when such deficiencies are reasonably discovered by Railroad, and 
City shall, as soon as practicable, but in any event not more than thirty (30) days after its receipt 
of such notice, or in the case of an imminent safety hazard and/or condition which renders the 
Track impassable, within forty-eight ( 48) hours, commence necessary repairs and maintenance 
and shall proceed to complete same with reasonable diligence. 

Section 3.5. If the use of the Track is at any time interrupted or traffic thereover 
is deJayed for any cause whatsoever, City shall, with reasonable diligence, restore the Track for 
the passage of trains. Railroad shall not have nor make any claim against City for loss, damage, 
loss of business or expenses of any kind resulting from such interruption or delay. 

Section 3.6. City shaJl be bound to use only reasonable and customary care, 
skill and diligence in the maintenance, repair and renewal of the Track and, subject to the 
provisions of Section 4.1 of this Agreement, Railroad shall not, by reason of City's petforming 
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or failing, or neglecting to perform any maintenance, repair or renewal of the Track, have or 
make against City, its officers, agents or employees, any claim or demand for loss, damage, 
destruction, injury or death whatsoever resulting from any defect in the Track or City's 
performance, failure or neglect, except as provided otherwise in Section 11 herein. 

Section 3.7. Subject to the provisions of Section 8.1 herein, Railroad shalJ have 
the right to enter upon the Track and make inspections to determine compliance with the terms· of 
this Agreement. In no event shall Railroad be obligated to make any such inspections, and 
Railroad shall not be liable for any failure to make any such inspections or failure to identify any 
matters that are not in compliance with this Agreement. In no event shall Railroad's conducting 
of inspections be deemed to result in a waiver of City's compliance with any terms of this 
Agreement. 

Section 3.8. City shall be responsible for reporting of grade crossings and 
structures inventory and any other similar information as may be required by the FRA or any 
other governmental body having jurisdiction over such matters. 

SECTION4 
COMPENSATION 

Section 4.1 . For so long as City permits Railroad reasonable use of the Track, 
as compensation for Railroad's use of the Track, Railroad shall pay to City annually at the 
beginning of each calendar year a fee of Fifteen Thousand Dollars ($15,000) (hereinafter refel1'ed 
to as the "Annual Fee") which shall be payable regardless of Railroad's use of the Track during 
that year. 

Section 4.2. 

A. The Annual Fee shall be subject to adjustment on January l of each year 
beginning January l. 2011 in accordance with changes in the Consumer Price Index for Wage 
Earners and Clerical Workers, selies CWUROOOOSAO (hereinafter referred to as "CPI-W"). The 
Annual Fee set forth in Section 4.1 shall be revised by calculating the percentage of increase or 
decrease for the year to be revised based on the final index of the most recent July as related to 
the final index of the previous July and applying this percentage of increase or decrease to the 
current Annual Fee to be revised. The resulting adjusted Annual Fee shall hereinafter be refe1Ted 
to as "the Revised Annual Fee." 

By way of example, assuming "A" to be the CPI-W final index figure for July 1, 2009; "B" to be 
the CPI-W final index figure for July, 2010; and "C" to be the current Annual Fee to be 
escalated; the Revised Annual Fee effective January l, 2011 would be determined by the 
following formula: 

BIA x C= Revised Annual Fee, Rounded to Nearest 
Whole Cent 

B. In the event that publication of the CPI-Wis discontinued, an appropriate 
substitute for determining the percentage of increase or decrease shall be negotiated by the 
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parties hereto. In the absence of agreement, the matter shall be submitted to arbitration in 
accordance with Section 16 herein. 

C. Under no circumstances shall the Revised Annual Fee paid by Railroad to 
City be less than the Annual Fee in effect on the date of this Agreement. 

Section 4.3. 

A. Railroad agrees that as prut of the consideration for obtaining City's 
permission to use the Track herein, Railroad shall, subject to Legal Requirements, as of the 
Effective Date and during the term of this Agreement, permanently relocate any interchange 
receipt operations between Railroad and another rail carrier at Richland Junction to an alternate 
interchange location except that Railroad may, in emergency situations only, interchange cars at 
Richland Junction. For purposes of this provision, an emergency situation includes, but is not 
limited to, the following: Force Majeure events or other Acts of God; movement of High or 
Wide loads; movement or handling of rail security-sensitive materials (as such term is defined in 
49 CFR Part 1580, as amended, supplemented or replaced) in compliance with Legal 
Requirements or other safety requirements; track or other mechanical conditions necessitating a 
change in interchange location. Except as required by law or as provided in this Section 4.3.A, 
Railroad shall not, during the ·term of this Agreement, enter any agreement to deliver cars in 
interchange to any other railroad· at· Richland Jct. 

B. The City intends to construct a public street, called Center Parkway, at the 
location of Richland Junction. Railroad further agrees to provide easements and rights of way 
necessary to complete Center Parkway in exchange for fair market value compensation as 
determined by an independent appraisal obtained by the City at the City's sole cost and expense 
performed in compliance with City and Washington State Department of Transportation right of 
way acquisition policies and procedures. 

C. Railroad further agrees that. if the design of Center Parkway requires an at-
grade crossing of a track owned or used by Railroad, Railroad shall not oppose installation of a 
crossing designed in compliance with the current version of the Manual on Uniform Traffic 
Control Devices or any other applicable Legal Requirements, with the appropriate traffic control 
system to be used at the crossing to be determined by an engineering study involving both the 
City and Railroad representatives. In the event that both City and Railroad representatives 
jointly agree as to the appropriate traffic control system to be used at the crossing, Railroad shall 
execute a waiver of hearing document to the Washington State Utilities and Transportation 
Commission regarding the proposed crossing. 

Section 4.4. City acknowledges that the compensation provided for in this 
Section 4 shall be the sole consideration for the right to use the Track, and in no event shall City 
impose any additional charges tariffs, or surcharges on Railroad or any customer or receiver of 
Railroad as a condition of use of the Track for the provision of rail transportation service except 
to the extent expressly set forth below. Notwithstanding the foregoing, City may assess 
additional charges, tariffs, or surcharges for maintenance, operating and dispatching costs 
associated with the Track if all of the following conditions are satisfied: (i) City provides 
Railroad with advance written notice of the proposed charges, tariffs or surcharges and detailed 
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information concerning City's costs, including the deficit not covered by the then current Annual 
Fee; and (ii) City, Railroad and any other users of the Track .are not able to negotiate, within 60 
days of City providing notice in (i) above, an updated Annual Fee in lieu of the proposed charges 
to the mutual satisfaction of the parties. 

SECTION 5 
BILLING AND PAYMENT 

Section 5.1. City shall render to Railroad a bill for the Annual Fee. 

Section 5.2. Upon reasonable request by City, Railroad shall furnish to City, 
within sixty (60) days of receiving such request, a statement of the number of loaded and empty 
cars handled biRailroad over all or any portion of the Track during the previous twelve (12) 
months. Notwithstanding the foregoing, City shall only be entitled to make one request for such 
car information each calendar year during the term of this Agreement. 

Section 5.3. All payments called for under this Agreement shall be made by 
Railroad within thirty (30) days after receipt of a bill therefor except for any claims or demands 
for payment pursuant to Section 11 of this Agreement. No payment shall be withheld because of 
any dispute as to the correctness of items in any bill rendered and any discrepancies reconciled 
between the parties hereto shall be adjusted in the accounts of a subsequent month. In the event 
that Railroad shall fail to pay any monies due to City within thirty (30) days after the invoice 
date, Railroad shall pay interest on such unpaid sum of twelve percent (12%), or the maximum 
rate permitted by law, whichever is less. 

Section 5.4. The records of Railroad, insofar as they pertain to matters covered 
by this Agreement, sha11 be open at all reasonable times to inspection by City for a period of two 
(2) years from the date of billing. 

Section 5.5. For purposes of this Agreement, the terms "cost," "costs," 
"expense" and "expenses" · shall include actual labor and material costs together with the 
surcharges, overhead percentages and equipment rentals as specified by City at the time any 
work is performed for Railroad, which surcharges, overhead percentages and equipment rentals 
shall be reasonable and consistent with City's then-current standard billing practice, procedures, 
rates and schedules. 

SECTION6 
ADDITIONS, RETIREMENTS AND ALTERATIONS 

Section 6.1. City, from time to time, and at its sole cost and expense, may make 
such changes in, additions and improvements to, and retirements from the Track as shall, in its 
judgment, be necessary or desirable for the economical or safe operation thereof, or as shall be 
required by any law, rule, regulation or ordinance promulgated by any governmental body 
having jurisdiction. Such additions and improvements shall become pait of the Track and such 
retirements shall be excluded from the Track. 

Page 6of18 



Standard Form Track Use Agreement 

Section 6.2. If Railroad requests City to make changes in or additions or 
improvements to the Track required to accommodate Railroad's operations thereover, and 
Railroad agrees to reimburse City therefor, City shall make such changes, additions or 
improvements to the Track and Rail toad shall pay to City the cost thereof, including the annual 
expense, if any, of maintaining, repairing and renewing such additional or altered facilities. 

SECTION7 
TERM 

Section 7.1. This Agreement shall take effect on the date hereof and shall 
continue in full force and effect for three (3) years from the date hereof (hereinafter referred to as 
the "Initial Term") and shall automatically renew for successive one ( 1) year periods thereafter, 
absent written notice of termination by either party made at least one hundred eighty (180) days 
prior to expiration of the Initial Term or prior to any expiration of any such one-year renewal 
term unless earlier terminated pursuant to the terms of this Agreement. 

SECTIONS 
OPERATIONS 

Section 8.1. Railroad agrees that entry to and exit from the Track shall be 
controlled by City or any contractor or admittee designated by City. City shall require that any 
entity allowed by City to control operations thereover shall be required to ensure that the trains, 
locomotives and cars of all users of the Track shall be operated thereon and thereover without 
prejudice or partiality and in such manner as will afford the safest and the most economical and 
efficient movement of all traffic over the Track. City reserves the right at any time by written 
notice to Railroad and any other user or users of the Track to assume management and control of 
all operations over the Track consistent with the terms of this Section 8.1. 

Section 8.2. Railroad shall provide, at its sole cost and expense, all 
locomotives, railcars, other rolling stock and transportation equipment, personnel, fuel and train 
supplies necessary for Railroad to provide safe and adequate rail transportation to the Industries. 
Railroad shall also provide, at its sole cost and expense, all radios and other communication 
facilities as necessary to comply with the regulations of the FRA. Railroad shall be solely 
responsible for all car hire charges and mileage allowances on cars in Railroad's account handled 
over the Track. 

Section 8.3. City, at its sole cost and expense, shall provide all necessary 
switchlocks for use in the operation of the Track. City shall provide at no charge a reasonable 
number of keys for such switchlocks to Railroad and any other user or users of the Track. 

Section 8.4. Railroad, at its sole cost and expense, shall perform or cause to be 
performed any repairs required to make locomotives, cars or other equipment in the custody or 
control of Railroad on the Track comply with Legal Requirements (as defined in Section 9.l). 

Section 8.5. City Shall not place, permit to be placed or allow to remain, any 
permanent or temporary material, . structure, pole, or other obstruction within eight and one-half 
(8-112) feet laterally from the centerline of straight track (nine and one-half (9-112) feet on either 
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side of the centerline of curved track) or within twenty-three (23) feet vertically from the top of 
the rail of any track (hereinafter refeJTed to as "Minimal Clearances"), provided that if any Legal 
Requirements (as defined in Section 9.1) require greater clearances than those provided for in 
this Section 8.5, City shall comply with such Legal Requirements. However, vertical or lateral 
clearances which are less than the Minimal Clearances but are in compliance with Legal 
Requirements shall not be a violation of this Section, so long as City complies with the terms of 
any such Legal Requirements. 

Section 8.6. Railroad shall not place or allow to be placed any rail car within 
two hundred fifty (250) feet of either side of any at-grade crossing on the Track. Railroad shall 
not place or permit to be placed on the City's right-of-way any pennanent or temporary stmcture 
of any kind whatsoever without the prior written consent of City, which consent may be withheld 
at City's sole discretion. City shall require any other user or users of the Track to comply with 
the requirements of this Section 8.6. 

Section 8.7. Railroad and City agree that with respect to the at-grade road 
crossings on the Port of Benton County's track between the proposed Center Parkway crossing at 
Richland Junction and SR 240 (Vantage Highway) inclusive, Railroad shall use reasonable 
efforts to minimize its operations over such crossings during peak highway traffic times Monday 
through Friday. City acknowledges and understands that Railroad's compliance with its 
common carrier obligations may, from time to time, require operations over such crossings 
during peak highway traffic times. Railroad agrees to use reasonable efforts to meet its 
obligations under this Section 8.7. 

Section 8.8. In the event that any user of the Track, including Railroad, 
provides notice to the City of any violation of Legal Requirements by any user of the Track, 
including Railroad, or any violation of the terms of this Agreement or the applicable agreement 
between such user and City (including without limitation, any applicable obligation to control 
entry to and exit from the Track or operations thereon or thereover without prejudice or partiality 
and in such manner as will afford the safest and the most economical and efficient movement of 
all traffic over the Track), City shall conduct an investigation into such alleged violation, and if, 
in the reasonable judgment of City, Railroad or such user shall be in violation of applicable 
Legal Requirements or the terms of this Agreement or such user's agreement with the City, City 
shall require Railroad or such user as the case may be to cure such conduct in accordance with 
this Agreement or the applicable agreement, and unless and until same shall be cured in 
compliance with this Agreement or the applicable agreement, City shall bar Railroad or such 
user as the case may be from use of the Track. · 

SECTION9 
COMPLIANCE WITH LAWS 

Section 9.1. The parties agree to comply with all applicable provisions of law, 
statutes, regulations, ordinances, orders, covenants, restrictions and decisions of any 
governmental body or court having jurisdiction (hereinafter collectively referred to as "Legal 
Requirements") relating to this Agreement or use of the Track. Each party hereto shall 
indemnify, protect, defend and hold harmless the other party and its officers, agents and 
employees from and against all fines, penalties, and liabilities imposed on the other party under 
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such laws, rules and regulations by any such public authority or court having jurisdiction when 
attributable to the failure of the first party to comply with its obligations in this regard. 

Section 9.2. City and Railroad agree that the Track is excepted trackage under 
49 U.S.C. Section 10906 and that no approval, authorization or exemption from the Surface 
Transportation Board (hereinafter referred to as the ''STB") is required for Railroad to use the 
Track or to discon~inue its use of the Track. Railroad agrees that it will not seek or obtain any 
approval, authorization or exemption from the STB for its use or discontinuance of use of the 
Track. 

SECTIONlO 
CLEARING OF WRECKS 

Section 10.1. If trains, locomotives, cars or equipment of Railroad are wrecked 
or derailed on the Track and require rerailing, wrecking service or wrecking train service, 
Railroad shall be responsible for the performance of such service, including the repair and 
restoration of roadbed, track and structures, provided however, that if Railroad fails to restore the 
Track to service within a reasonable period of time, not to exceed forty-eight (48) hours, after 
such wreck or derailment, City, at its option, may arrange for the performance of such service, 
including repair and restoration of roadbed, track and structures, and Railroad shall reimburse 
City for the cost and expense thereof in accordance with Section 5 herein. Any other cost, 
liability and expense, focluding without limitation loss of, damage to, and destruction of any 
property whatsoever and injury to or death of any person or persons whomsoever or any damage 
to or destruction of the environment whatsoever, including without limitation land, air, water, 
wildlife, and vegetation, resulting from such wreck or derailment, shall be apportioned in 
accordance with the provisions of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by or under the management 
and control of or used by · Railroad at the time of such wreck shall be promptly delivered to 
Railroad. 

Section 10.2. If trains, locomotives, cars or equipment of any admittee of City, 
other than Railroad, are wrecked or derailed on the Track and require rerailing, wrecking service 
or wrecking train service, City shall ensure the perfonnance of such service, including the repair 
and restoration of roadbed, track and structures, provided however, that if City fails to have the 
Track restored to service within a reasonable period of time, not to exceed seventy-two (72) 
hours, after such wreck or derailment, Railroad, at its. option, may arrange for the performance of 
such service, including repair and ·restoration of roadbed, track and' structures, and City shall 
reimburse Railroad for the cost and expense thereof in accordance with Section 5 herein. Any 
other cost, liability and expense, including without limitation loss of, damage to, and destruction 
of any property whatsoever and injury to or death of any person or persons whomsoever or any 
damage to or destruction of the environment whatsoever, including without limitation land, air, 
water, wildlife, and vegetation, resulting from such wreck or derailment, shall be apportioned in 
accordance with the provision of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by or under the management 
and control of or used by City or its admittee at · the time of such wreck shall be promptly 
delivered to City or its admittee, as the case may be. 
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Section 11. l 

SECTION 11 
LIABILITY 

A. TO THE FULLEST EXTENT PERMITTED BY LAW, RAILROAD 
SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS CITY AND CITY'S OFFICERS, 
EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFfER 
COLLECTIVELY REFERRED TO AS "CITY INDEMNITEES"), FROM AND AGAINST 
ANY AND ALL CLAIMS AND LIABILITIES OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON OR ENTITY, INCLUDING, WITHOUT LIMITATION, PERSONAL 
INJURIES, DEATHS, DAMAGE OR DESTRUCTION OF PROPERTY AND DAMAGE TO 
OR DESTRUCTION OF THE ENVIRONMENT WHATSOEVER, INCLUDING WITHOUT 
LIMITATION LAND., AIR, WATER, WILDLIFE, AND VEGETATION (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CLAIMS"), TO THE EXTENT SUCH CLAIMS ARE 
PROXIMATELY CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT 
BY RAILROAD AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, 
OR (II) THE NEGLIGENCE.GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF 
RAILROAD OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

B. TO THE FULL~ST EXTENT PERMITTED BY LAW, CITY SHALL 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILROAD AND RAILROAD'S 
OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "RAILROAD INDEMNITEES"), FROM AND 
AGAINST ANY AND ALL CLAIMS OF ANY NATURE, KIND OR DESCRIPTION OF 
ANY PERSON OR ENTITY, TO THE EXTENT SUCH CLAIMS ARE PROXIMATELY 
CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT BY CITY 
AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, OR (ll) THE 
NEGLIGENCE, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF CITY OR ITS 
OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

C. UPON WRmEN NOTICE FROM RAILROAD OR CITY, THE 
OTHER PARTY AGREES TO ASSUME THE DEFENSE OF CLAIMS OR ANY LAWSUIT 
OR OTHER PROCEEDING BROUGHT AGAINST ANY INDEMNITEE OF THE OTHER 
PARTY BY ANY ENTITY, RELATING TO ANY MATTER COVERED IN THIS 
AGREEMENT FOR WHICH THE OTHER PARTY HAS AN OBLIGATION TO ASSUME 
LIABILITY FOR AND/OR SAVE AND HOLD HARMLESS SUCH INDEMNITEE. THE 
OTHER PARTY SHALL PAY ALL COSTS INCIDENT TO SUCH DEFENSE, INCLUDING, 
BUT NOT LIMITED TO, ATTORNEY'S FEES, INVESTIGATOR'S FEES, LITIGATION 
AND APPEAL EXPENSES, SETTLEMENT PAYMENTS, AND AMOUNTS PAID IN 
SATISFACTION OF JUDGMENTS. 

D. NOTWITHSTANDING ANY PROVISION TO THE CONTRARY 
HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY PUNITIVE OR EXEMPLARY 
DAMAGES ARISING OUT OF THE CONDUCT OF AN INDEMNIFIED PARTY OR THE 
EMPLOYEES, AGENTS, OFFICERS, OR CONTRACTORS OF AN INDEMNIFIED PARTY. 
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Section 12.1. 

SECTION 12 
INSURANCE 

A. Railroad shall, at its sole cost and expense, procure and maintain during 
the term of this Agreement the following insurance coverage: 

1. Commercial General Liability insurance. This insurance shall 
contain broad form contractual liability with a combined single 
limit of a minimum of $2,000,000 each occurrence and an 
aggregate limit of at least $4,000,000. Coverage must be 
purchased on a post~l998 ISO occurrence form or equivalent and 
include coverage for, but not limited to: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy shall also contain the following endorsements, which shall be 
indicated on the certificate of insurance: 

• The employee and workers compensation-related 
exclusions in the above policy shall not apply with respect 
to claims related to railroad employees. 

• The definition of insured contract shall be amended to 
remove any exclusion or other limitation for any work 
being done within fifty (50) feet of the Track. 

• Any exclusion related to explosion, collapse and 
underground hazards shall be removed. 

No other endorsements limiting coverage may be included on the policy with 
regard to Railroad's use of the Track under this Agreement. 

2. Business Automobile Insurance. This insurance shall contain a 
combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

3. Workers' Compensation and Employers Liability insurance 
including coverage for, but not limited to: 
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• Railroad's statutory liability under the worker's 
compensation laws of the State of Washington. If optional 
under State law, the insurance must cover all employees 
anyway. 

• Employers' liability (Part B) with limits of at least 
$500,000 each accident, $500,000 by disease policy limit, 
$500,000 by disease. each employee. 

4. Excess Liability insurance in an amount not less than $10,000,000 
each occurrence and $10,000,000 aggregate limit. 

B. Railroad shaJI also comply with the following requirements: 

1. Where allowable by law, alJ policies (applying to coverage listed 
above) shall contain no exclusion for punitive damages and 
certificates of insurance shall reflect that no exclusion exists. 

2. Railroad agrees to waive its right of recovery against City and 
Indemnitees under its Commercial General Liability, Automobile 
Liability, and Workers' Compensation/Employers Liability 
insurance coverages. 

3. Railroad's insurance policies through policy endorsement must 
include wording which states that the policy sha11 be primary and 
non-contributing with respect to any insurance carried by City. 
The certificate of insurance must reflect that the above wording is 
included in evidenced policies. 

4. All policy(ies) required above (excluding Workers' Compensation) 
shall include a severability of interest endorsement and shall name 
City as an additional insured by endorsement using additional 
insured form CG 26 07 04 with respect to Railroad's use of the 
Track under this Agreement. Severability of interest and naming 
City as an additional insured shall be indicated on the certificate of 
insurance. 

5. Except if Railroad is a Class I rail carrier as defined under the 
regulations of the STB, Railroad is not allowed to self-insure 
without the prior written consent of City. lf granted by City, any 
deductible, seJf insured retention or other financial responsibility 
for claims shall be paid directly by Railroad. Any and all City 
liabilities that would otherwise, in accordance with the provisions 
of this Agreement, be covered by Railroad's insurance shall be 
paid by Railroad as if Railroad elected not to include a deductible, 
self-insured retention or other financial responsibility for claims. 
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6. Prior to entering upon the Track, Railroad shall furnish to City an 
acceptable certificate(s) of insurance including an original 
signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments and referencing the 
contract audit/folder number if available. The policy(ies) shall 
contain a provision that obligates the insurance company(ies) 
issuing such policy(ies) to notify City in writing at least thirty (30) 
days prior to any cancellation, non-renewal, substitution or 
material alteration. This cancellation provision shall be indicated 
on the certificate of insurance. In the event of a claim or lawsuit 
involving City arising out of this Agreement, Railroad will make 
available any required policy covering such claim or lawsuit. 

7. Any insurance policy shall be written by a reputable insurance 
company acceptable to City or with a current Best's Guide Rating 
of A and Class VII or better, and authorized to do business in the 
State of Washington. 

8. Railroad represents that this Agreement has been thoroughly 
reviewed by Railroad's insurance agent(s)/broker(s), who have 
been instructed by Railroad to procure the insurance coverage 
reqi..1ired by this Agreement. Allocated Loss Expense shall be in 
addition to all policy limits for coverages referenced above. 

9. Not more frequently than once every five (5) years, City may 
reasonably modify the required insurance coverage to reflect then­
current risk management practices in the railroad industry and 
underwriting practices in the insurance industry. 

10. Failure to provide evidence as required by this section shall entitle, 
but not require, City to terminate this Agreement immediately. 
Acceptance of a ce1tificate that does not comply with this section 
shall not operate as a waiver of Railroad's obligations hereunder. 

11. The fact that insurance (including, without limitation, self­
insurance) is obtained by Railroad shall not be deemed to release 
or diminish the liability of Railroad including, without limitation, 
liability under the indemnity provisions of this Agreement. 
Damages recoverable by City shall not be limited by the an10unt of 
the required insurance coverage. 

C. City shall waive in writing the above insurance requirements if Railroad is 
a Class I rail carrier as defined in the regulations of the STB. 
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Section 13, l 

SECTION 13 
ENVIRONMENTAL 

A. Railroad shall strictly comply with all federal, state and local 
environmental laws and regulations in its use of the Track, including, but not limited to 
Environmental Laws. Railroad shall not maintain a treatment, storage, transfer or disposal 
facility, or underground storage tank, as defined by Environmental Laws, anywhere on the 
Track. Railroad shall not release or suffer the release of oil or hazardous substances, as defined 
by Environmental Laws, anywhere on the Track. 

B. Railroad shall provide immediate notice to City's Contract Officer at (509) 
942-7327 of any release of hazardous substances on or from the Track, violation of 
Environmental Laws, or inspection or inquiry by government authorities charged with enforcing 
Environmental Laws with respect to Railroad's use of the Track. Railroad shall use reasonable 
efforts to promptly respond to any release on or about the Track. Railroad also shall give City 
immediate notice of all measures undertaken on behalf of Railroad to investigate, remed.iate, 
respond to or otherwise cure such release or violation. 

C. In the event that City receives notice from Railroad or otherwise learns of 
a release or violation of Environmental Laws on the Track which occurred or may occur during 
the term of this Agreement for which Railroad is responsible pursuant to this Agreement, City 
may require Railroad, at Railroad's sole risk and expense, to take timely measures to investigate, 
remediate, respond to or otherwise cure or prevent such release or violation affecting the Track. 

D. Railroad shall promptly report to City in writing any known conditions or 
activities on the Track which create a risk of harm to persons, property or the environment and 
shall take whatever action is necessary to prevent injury to persons or property arising out of 
such conditions or ·activities; provided, however, that Railroad's reporting to City shall not 
relieve · Railroad of any obligation whatsoever imposed on it by this Agreement. Railroad shall 
promptly respond to City's request for information regarding said conditions or activities. 

SECTION 14 
TERMINATION 

Section 14.L Railroad may terminate this Agreement at any time after one year 
from the Effective Date, by giving City not less than six (6) months' written notice of 
termination. Upon expiration or termination of this Agreement consistent with the terms herein, 
all rights of Railroad to use the Track shall cease. 

Section 14.2. Notwithstanding any other provision of this Agreement except 
Section 14.3, at any time after the Effective Date, City may terminate this Agreement if Railroad 
shall default on or .breach any of its obligations hereunder, including but not limited to timely 
payment of compensation to City pursuant to Section 4.1, and Railroad fails to cure such default 
or breach within twenty (20) days of receipt of written notice from City specifying such default 
or breach. 
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Section 14.3. Notwithstanding any other provision of this Agreement, at any 
time after the Effective Date, City may terminate this Agreement if Railroad fails to comply with 
its obligations under Section 4.3 herein and Railroad does not cure such failure within thirty (30) 
days of receipt of written notice from City specifying such failure. 

Section 14.4. Termination of this Agreement shall not relieve or release either 
party hereto from any obligation assumed or from any liability which may have arisen or been 
incurred by either party under the terms of this Agreement prior to the termination hereof. The 
Annual Fee paid by Railroad to City pursuant to Section 4.1 shall be non-refundable if 
termination of this Agreement becomes effective after June l of the year to which the Annual 
Fee applies. ·· 

SECTION 15 
NOTICES 

Section 15. Any notice required or permitted to be given hereunder by one 
party to the other shall be in writing and the same shall be given and shall be deemed to have 
been served and given if (i) placed in the United States mail, certified, return receipt requested, 
or (ii) deposited into the custody Qf a nationa1ly recognized overnight delivery service, addressed 
to the party to be notified at the address for such party specified below, or to such other address 
as the party to be notified may designate by giving· the other party no less than thirty (30) days' 
advance written notice for such change in address: 

If to City: 

If to Railroad: 

Community Development Services 
Attn: Horn Rapids Rail Spur 
City of Richland 
975 George Washington Way 
P.O. Box 190, MS #18 
Richland, WA 99352 
(509) 942-7593 

A VP Contracts and Joint Facilities 
2600 Lou Menk Drive 
P.O. Box 961034 
Fort Worth, TX 76161-0034 
(817) 352-2354 

SECTION 16 
ARBITRATION · 

Section 16.1. Any dispute. arising between the parties hereto with respect to any 
of the provisions of this Agreement which cannot be settled by the parties themselves shall be 
resolved in accordance with the Commercial Arbitration Rules of the American Arbitration 
Association, as such rules may be amended from time to time, and as shall be applied with 
reference to the customs and practices of the railroad industry. Any such arbitration shall be held 
in Richland, Washington or at such other location as may be mutually acceptable to the patties 
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hereto. The decision of the arbitrator or arbitration panel shall be final and conclusive upon the 
parties hereto. A final decision and award of the arbitration panel shall be enforceable in any 
court of competent jurisdiction in the United States of America. Each party to the arbitration 
shall pay the compensation, costs, fees and expenses of its own witnesses, exhibits and counsel. 
The compensation, costs and expenses of the arbitrator or panel, if any, shall be borne equally by 
the parties hereto. The arbitration panel shall not have the power to (a) award punitive or 
consequential damages, (b) determine violations of antitrust or criminal laws, or (c) reform the 
terms of this Agreement, in whole or in part. 

SECTION 17 
MISCELLANEOUS 

Section 17 .1. This Agreement expresses the entire agreement between the parties 
and supersedes all prior oral or written agreements, commitments, or understandings with respect 
to the matters provided for herein, provided however, no modification of this Agreement shall be 
binding upon the party affected unless set forth in writing and duly executed by the affected 
party. 

Section 17.2. This Agreement shall be binding upon and inure to the benefit of 
City and Railroad, and shall be binding upon the successors and assigns of Railroad, subject to 
the limitations hereinafter set forth. Railroad may not assign its rights under this Agreement or 
any interest therein, or attempt to have any other person assume its obligations in whole or .in 
part under this Agreement, without the prior written consent of City, which consent may be 
withheld in City's sole discretion; provided, however, no such consent shall be required where 
assignment occurs as a result of a sale or transfer of all or substantially all of the assets of 
Railroad pursuant to merger, sale, consolidation, combination, or order or decree of 
governmental authority. 

Section 17.3. If fulfillment of any provision hereof shall be declared invalid or 
unenforceable under applicable law, such provision shall be ineffective only to the extent of such 
invalidity or unenforceability, without invalidating or rendering unenforceable the remainder of 
such provision or the remaining provisions of this Agreement, which shall remain in full force 
and effect. 

Section 17.4. Section headings used in this Agreement are inserted for 
convenience of reference only and shall not be deemed to be a patt of this Agreement for any 
purpose. 

Section 17.5. This Agreement shall be governed and constrned in accordance 
with the laws of the State of Washington. It is expressly agreed that no party may sue or 
commence any litigation against the other party unless such legal proceeding is brought in state 
court in Washington. 

Section 17 .6. No modification, addition or amendment to this Agreement shall 
be effective unless and until such modification, addition or amendment is in writing and signed 
by the parties hereto. This Agreement is made and intended for the benefit of the parties hereto 
and their respective successors and permitted assigns and for no other parties. 
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Section 17.7. This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original and all of which together shall be deemed to be 
one and the same instrument. 

Section 17.8. The parties each represent and wan·ant to each other that neither 
has employed a broker in connection with this transaction. In the event there is a claim against 
either party hereto with respect to any broker whatsoever other than as set forth in this Section 
17. 9, the party whose action gives rise to the claim for commission . shall indemnify the other 
party against any liability, damage, cost or fee in connection with such claim, including, without 
limitation, attorneys' fees and costs. 

Section 17.9. The failure of either of the parties hereto in one or more instances 
to insist upon strict performance or observation of one or more of the covenants or conditions 
hereof, or to exercise any remedy, privilege, or option herein conferred upon or reserved to such 
party, shall not operate and shall not be construed as a relinquishment or waiver for the future of 
such covenant or condition or of the right to enforce the same or to exercise such privilege, 
option, ot remedy, but the same shall continue in full force and effect. 

Section 17.10. Railroad shall, on the last day of the term, or upon any earlier 
termination of this Agreement, peaceably and in an orderly manner vacate the Track free of any 
property of Railroad or third parties placed by Railroad thereon. Railroad shall, if not in default 
hereunder, remove its equipment, goods, trade fixtures and effects and those of all persons 
claiming by, through or under it, provided that such removal does not cause irreparable damage 
to the Track. Any personal prope1ty not used in connection with the operation of the Track and 
belonging to Railroad, if not removed at the termination hereof, and if City shall so elect, shall be 
deemed abandoned and become the property of City without any payment or offset therefor. 
City may remove such property from the Track and store it at the risk and expense of Railroad if 
City shall not so elect. Railroad shall repair and restore all damage to the Track caused by the 
removal of any of Railroad's equipment and personal property. Railroad, if requested by City, 
shall remove all signs placed on the Track by Railroad and restore the portion of the Track on 
which they were placed substantially to the same condition as immediately prior to installation 
thereof. 

Section 17.11. The failure of Railroad to vacate the Track on the expiration or 
termination of this Agreement as required pursuant to the terms of this Agreement and the 
subsequent holding over by Railroad, with or without the consent of City, shall result in the 
creation of a tenancy at will at a monthly fee equal to one hundred fifty percent ( 150%) of the 
then-applicable Annual Fee divided by twelve (12), for each month or portion thereof in which 
the Railroad holds over, payable on the tenth (10th) day of the following month. This provision 
does not give Railroad any right to hold over at termination of this Agreement, and all other 
terms and conditions of this Agreement shall remain in force during any tenancy at will created 
by any holding over by Railroad. 

Section 17.12. The parties expressly agree that this Agreement and any rights and 
obligations under this Agreement shall not be deemed an "interchange commitment" as such 
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term is defined irt Bill No. S-2889 dated December 9, 2009 entitled "the Surface Transportation 
Board Reauthorization Act of 2009." 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed in 
duplicate the day and year first herein above written. 

CITY OF RICHLAND, WASHINGTON 

CYNTHIA D. JOHNSON 
City Manager 

AITEST: 

DEBRA C. BARHAM 
Deputy City Clerk 

RAILROAD 

APPROVED AS TO FORM: 

THOMAS 0. LAMPSON 
City Attorney 
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Contract No. 22-11 
CITY OF RICHLAND 

STANDARD FORM RAILROAI) TRACK USE AGREEMENT 

THIS RAU.ROAD TRACK USE AGREEMENT (hereinafter refened to as 
"Agreement") is made and entered into as of this~ day of ...ki.oW'Wi1 , 20_11_ 
(hereinafter referred to as the "Effective Date") by and between the CT Y OF RICHLAND, a 
municipal corporation in the State of Washington (hereinafter refelTed to as "'City") and BNSF 
RAILWAY COMPANY, a Delaware corporation and a duly licensed corporation in the State of 
Washington (hereinafter referred to as "R1lilroad"). 

WITNESS ETH 

WHEREAS, City is the owner of a railroad industrial spur track, commonly 
known as the Hom Rapids Rail Spur, located at the Hom Rapids Industrial Park in the City of 
Richland and connec~ to the Southern Connection of the Hanford Rai Jroad (owned by the Port 
of Benton, Washington (hereinafter referred to as the "Port''), successor in interest to the United 
States Department of EQ_ergy), as shown on Exhibit A attached hereto (hereinafter referred to as 
the "Track"); '"" 

WHEREAS, Railroad operates pursuant to separate agreement(s) over tracks 
owned PY the Port whJch tracks connect with Jhe Track near Milepo.st B 37 on the Port's 
trackage and ~ portion of which tracks have been used fot the interchange of traffic between rail 
carriers at or near Richland Junction, Washington ·(hereinafter referred to as "Richland 
Junction"); 

WHEREAS,'" Raiiroad desires to use the Track for the purpose of providing 
rai !road freight service thei¢on and thereover to industries located on or adjacent to the Track 
(hereinafter referred to individually as "Industry" and collectively as "Industries"); 

WHEREAS, City desires that all railroad interchange operations at Richland 
Junction be permanently eliminated to facilitate commercial ~velopment and improve vehicular 
traffi<i movement in the.area; and 

WHEREAS, City is willing to allow Railroad to use the Track on a non-exclusjve 
basis but only on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and other good and 
valuable consideration, the parties, intending to be bound, do hereby agree as follows: 

SECTIONl 
GRANT OF USE 

Section tl. City hereby g.rantS ~o Railroad non-exclusive permission to operate 
its trains, locomotives, cars and .equipment with its own crews over the Track for the purposes set 
forth herein. Railroad~ s use of the Track shall be in common with such other user or users of the 
Track as City has heretofore admitted, or may a.t any time in the future admit, to use of all or any 
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portion of the Track, provided that City shall require such user or users to comply with all Legal 
Requirements (as defined in Section 9.1) applicable to such user's or users' use of the Track. 
Subject to the foregoing, City shall retain the exclusive right to grant to other persons the right to 
use all or any portion of the Track, provided that such use does not unreasonably interfere with 
the rights granted to Railroad herein. 

Section 1.2. The Track shall include, without limitation, the right-of-way, 
tracks, rails, ties, ballast, other track materials, switches, bridges, grade crossings and any and all 
other improvements or fixtures affixed to the right-of-way. 

Section 1.3. Railroad shall take the Track in an "AS IS, WHERE IS" condition 
subject to all rights, interests and estates of third parties in and to the Track. 

Section 1.4. City represents that it owns or controls the land underlying the 
Track and that there are no existing easements or encumbrances affecting such land that would 
interfere with Railroad's rights under this Agreement. 

SECTION2 
PERMITTED USE 

Section 2.1. Railroad's use of the Track shall be limited to the movement of 
goods by rail to and from an Industry via tracks of such Industry that connect to the Track. 

Section 2.2. Railroad shall not knowingly and intentionally permit the loading 
or unloading of railcars on the Track by any party within its control, and shall not enter into 
agreements or arrangements with any person for the storage of empty or loaded railcars on the 
Track or any portion thereof, without the prior written consent of City. 

Section 2.3. Neither party shall use the Track or any portion thereof, for the 
storage, transload or disposal of any hazardous substances, as defined by the Comprehensive 
Environment~l Response, Compensation and Liability Act, as amended (hereinafter referred to 
as "CERCLA"), or petroleum or oil as defined by CERCLA, the Resource Conservation and 
Recovery Act, as amended (hereinafter referred to as "RCRA"), the Clean Water Act, the Oil 
Pollution Act, and the Hazardous Materials Transportation Act (hereinafter collectively referred 
to herein as the" Environmental Laws"), provided however, that nothing herein shall preclude 
Railroad or any other admittee of City from using the Track for the movement of hazardous 
substances in rai1cars in the normal course of providing rail transportation service to or from an 
Industry. 

Section 2.4. Neither party shall use nor allow the use of the Track for the 
transportation of passengers thereon or thereover, provided however, that nothing herein shall 
preclude Railroad or any other admittee of City from operating a hi-rail vehicle over the Track 
for the purpose of inspecting the Track. 

Section 2.5. Railroad shall not cause to be filed or knowingly and intentionally 
permit persons within its control to file any liens against the Track. In the event any such liens 
are filed, Railroad shall cause such liens to be released within fifteen (15) days. 
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Section 2.6. Railroad shall not create or store any waste or nuisance on the 
Track. Railroad shall neither use nor occupy the Track or any part thereof in violation of Legal 
Requirements (as defined in Section 9.1). City shall not cause or allow the Track to be blocked, 
obstructed or used in any manner that would impair or diminish Railroad's ability to use the 
Track for the purposes set forth in this Agreement, provided however, that use of the Track by 
any user in the ordinary course of providing rail service to any industry on the Track, shall not be 
deemed a violation of the requirements of this sentence. 

SECTION3 
MAINTENANCE 

Section 3.1. City, at its cost and expense, shall be solely responsible for, and 
shall have exclusive direction ·and control over, the maintenance of the Track which shall 
include, but not be limited to, maintenance of tracks, subgrade, track drainage, grade crossings, 
grade crossing warning signs and devices, signal boxes, bridges and abutments, culverts, 
drainage ditches, retaining walls and any fences or barriers that City may erect. City shall also 
be solely responsible for litter and vegetation control and for keeping the Track sufficiently free 
and clear of snow and ice to permit railroad operations thereover. 

Section 3.2. City shall maintain the Track to not less than Federal Railroad 
Administration (hereinafter referred to as "FRA") Class 2 track safety standards with a 
maximum gross weight limitation of not less than 286,000 lbs. per car and City shall maintain 
the Track in such condition and in compliance with all Legal Requirements (as hereinafter 
defined below). City shall also maintain all grade crossing signal equipment on the Track in 
accordance with all applicable Legal Requirements (as defined in Section 9.1). 

Section 3.3 . City, in its sole discretion, may contract with a third party to 
perform City's maintenance obligations hereunder, provided, however, City shall remain 
responsible for any obligations of City under this Agreement that may be performed by any such 
contractor. 

Section 3.4. Railroad shall notify City in writing of any deficiencies in City's 
maintenance of the Track when such deficiencies are reasonably discovered by Railroad, and 
City shall, as soon as practicable, but in any event not more than thirty (30) days after its receipt 
of such notice, or in the case of an imminent safety hazard and/or condition which renders the 
Track impassable, within forty-eight (48) hours, commence necessary repairs and maintenance 
and shall proceed to complete same with reasonable diligence. 

Section 3.5. If the use of the Track is at any time interrupted or traffic thereover 
is delayed for any cause whatsoever, City shall, with reasonable diligence, restore the Track for 
the passage of trains. Railroad shall not have nor make any claim against City for loss, damage, 
loss of business or expenses of any kind resulting from such interruption or delay. 

Section 3.6. City shall be bound to use only reasonable and customary care, 
skill and diligence in the maintenance, repair and renewal of the Track and, subject to the 
provisions of Section 4.1 of this Agreement, Railroad shall not, by reason of City's performing 
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or failing, or neglecting to perform any maintenance, repair or renewal of the Track, have or 
make against City, its officers, agents or employees, any claim or demand for loss, damage, 
destruction, injury or death whatsoever resulting from any defect in the Track or City's 
performance, failure or neglect, except as provided otherwise in Section 11 herein. 

Section 3.7. Subject to the provisions of Section 8.1 herein, Railroad shall have 
the right to enter upon the Track and make inspections.to detennine compliance with the terms of 
this Agreement. In no event shall Railroad be obligated to make any such inspections, and 
Railroad shall not be liable for any failure to make any such inspections or failure to identify any 
matters that are not in compliance with this Agreement. In no event shall Railroad's conducting 
of inspections be deemed to result in a waiver of City's compliance with any terms of this 
Agreement. 

Section 3.8. City shall be responsible for reporting of grade crossings and 
structures inventory and any other similar infonnation as may be required by the FRA or any 
other governmental body having jurisdiction over such matters. 

SECTION4 
COMPENSATION 

Section 4.1. For so long as City permits Railroad reasonable use of the Track, 
as compensation for Railroad's use of the Track, Railroad shall pay to City annually at the 
beginning of each calendar year a fee of Fifteen Thousand Dollars ($15,000) (hereinafter referred 
to as the "Annual Fee") which shall be payable regardless of Railroad's use of the Track during 
that year. 

Section 4.2. 

A. The Annual Fee shall be subject to adjustment on January 1 of each year 
beginning January 1, 2011 in accordance with changes in the Consumer Price Index for Wage 
Earners and Clerical Workers, series CWUROOOOSAO (hereinafter referred to as "CPI-W"). The 
Annual Fee set forth in Section 4.1 shall be revised by calculating the percentage of increase or 
decrease for the year to be revised based on the final index of the most recent July as related to 
the final index of the previous Ju1y and applying this percentage of increase or decrease to the 
current Annual Fee to be revised. The resulting adjusted Annual Fee shall hereinafter be referred 
to as "the Revised Annual Fee." 

By way of example, assuming "A" to be the CPI-W final index figure for July 1, 2009; "B" to be 
the CPI-W final index figure for July, 2010; and "C" to be the current Annual Fee to be 
escalated; the Revised Annual Fee effective January 1, 2011 would be determined by the 
following formula: 

B/AxC= Revised Annual Fee, Rounded to Nearest 
Whole Cent 

B. In the event that publication of the CPI-Wis discontinued, an appropriate 
substitute for determining the percentage of increase or decrease shall be negotiated by the 
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parties hereto. In the absence of agreement, the matter shall be submitted to arbitration in 
accordance with Section 16 herein. 

C. Under no circumstances shall the Revised Annual Fee paid by Railroad to 
City be less than the Annual Fee in effect on the date of this Agreement. 

Section 4.3. 

A. Railroad agrees that as part of the consideration for obtaining City's 
permission to use the Track herein, Railroad shall, subject to Legal Requirements, as of the 
Effective Date and during the term of this Agreement, permanently relocate any interchange 
receipt operations between Railroad and another rail carrier at Richland Junction to an alternate 
interchange location except that Railroad may, in emergency situations only, interchange cars at 
Richland Junction. For purposes of this provision, an emergency situation includes, but is not 
limited to, the following: Force Majeure events or other Acts of God; movement of High or 
Wide loads; movement or handling of rail security-sensitive materials (as such term is defined in 
49 CPR Part 1580, as amended, supplemented or replaced) in compliance with Legal 
Requirements or other safety requirements; track or other mechanical conditions necessitating a 
change in interchange location. Except as required by law or as provided in this Section 4.3.A, 
Railroad shall not, during the term of this Agreement, enter any agreement to deliver cars in 
interchange to any other railroad at Richland Jct. 

B. Railroad fm1her agrees that if the design of Center Parkway requires an at-
grade crossing of a track owned or used by Railroad, Railroad shall not oppose installation of a 
crossing designed in compliance with the current version of the Manual on Uniform Traffic 

. Control Devices or any other applicable Legal Requirements, with the appropriate traffic control 
system to be used at the crossing to be determined by an engineering study involving both the 
City and Railroad representatives. In the event that both City and Railroad representatives 
jointly agree as to the appropriate traffic control system to be used at the crossing, Railroad shall 
execute · a waiver of hearing document to the Washington State Utilities and Transportation 
Commission regarding the proposed crossing. 

Section 4.4. City acknowledges that the compensation provided for in this 
Section 4 shall be the sole consideration for the right to use the Track, and in no event shall City 
impose any additional charges tariffs, or surcharges on Railroad or any customer or receiver of 
Railroad as a condition of use of the Track for the provision of rail transportation service except 
to the extent expressly set forth below. Notwithstanding the foregoing, City may assess 
additional charges, tariffs, or surcharges for maintenance, operating and dispatching costs 
associated with the Track if all of the following conditions are satisfied: (i) City provides 
Railroad with advance written notice of the proposed charges, tariffs or surcharges and detailed 
information concerning City's costs, including the deficit not covered by the then current Annual 
Fee; and (ii) City, Railroad and any other users of the Track are not able to negotiate, within 60 
days of City providing notice in (i) above, an updated Annual Fee in lieu of the proposed charges 
to the mutual satisfaction of the parties. 
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SECTIONS 
BILLING AND PAYMENT 

Section 5.1. City shall render to Railroad a bill for the Annual Fee. 

BNSF 

Section 5.2. Upon reasonable request by City, Railroad shall furnish to City, 
within sixty (60) days of receiving such request, a statement of the number of loaded and empty 
cars handled by Railroad over all or any portion of the Track during the previous twelve (12) 
months. Notwithstanding the foregoing, City shall only be entitled to make one request for such 
car information each calendar year during the term of this Agreement. 

Section 5.3. All payments called for under this Agreement shall be made by 
Railroad within thirty (30) days after receipt of a bill therefor except for any claims or demands 
for payment pursuant to Section 11 of this Agreement. No payment shall be withheld because of 
any dispute as to the correctness of items in any bill rendered and any discrepancies reconciled 
between the parties hereto shall be adjusted in the accounts of a subsequent month. In the event 
that Railroad shall fail to pay any monies due to City within thirty (30) days after the invoice 
date, Railroad shall pay interest on such unpaid sum of twelve percent (12%), or the maximum 
rate permitted by law, whichever is less. 

Section 5.4. The records of Railroad, insofar as they pertain to matters covered 
by this Agreement, shall be open at all reasonable times to inspection by City for a period of two 
(2) y~ars from the date of billing. 

Section 5.5. For purposes of this Agreement, the terms "cost," "costs," 
"expense" and "expenses" shall include actual labor and material costs together with the 
surcharges, overhead percentages and equipment rentals as specified by City at the time any 
work is performed for Railroad, which surcharges, overhead percentages and equipment rentals 
shall be reasonable and consistent with City's then-current standard billing practice, procedures, 
rates and schedules. 

SECTION6 
ADDITIONS, RETIREMENTS AND ALTERATIONS 

Section 6.1. City, from time to time, and at its sole cost and expense, may make 
such changes in, additions and improvements to, and retirements from the Track as shall, in its 
judgment, be necessary or desirable for the economical or safe operation thereof, or as shall be 
required by any law, rule, regulation or ordinance promulgated by any governmental body 
having jurisdiction. Such additions and improvements shall become part of the Track and such 
retirements shall be excluded from the Track. 

Section 6.2. If Railroad requests City to make changes in or additions or 
improvements to the Track required to accommodate Railroad's operations thereover, and 
Railroad agrees to reimburse City therefor, City shall make such changes, additions or 
improvements to the Track and Railroad shall pay to City the cost thereof, including the annual 
expense, if any, of maintaining, repairing and renewing such additional or altered facilities. 
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SECTION7 
TERM 

BNSF 

Section 7 .1. This Agreement shall take effect on the date hereof and shall 
continue in full force and effect for three (3) years from the date hereof (hereinafter referred to as 
the "Initial Tenn") and shall automatically renew for successive one (1) year periods thereafter, 
absent written notice of tennination by either party made at least one hundred eighty (180) days 
prior to expiration of the Initial Term or prior to any expiration of any such one-year renewal 
tenn unless earlier tenninated pursuant to the terms of this Agreement. 

SECTION 8 
OPERATIONS 

Section 8.1. Railroad agrees that entry to and exit from the Track shall be 
controlled by City or any contractor or admittee designated by City. City shall require that any 
entity allowed by City to control operations thereover shall be required to ensure that the trains, 
locomotives and cars of all users of the Track shall be operated thereon and thereover without 
prejudice or partiality and in such manner as will afford the safest and the most economical and 
efficient movement of all traffic over the Track. City reserves the right at any time by written 
notice to Railroad and any other user or users of the Track to assume management and control of 
all operations over the Track consistent with the terms of this Section 8.1. 

Section 8.2. Railroad shall provide, at its sole cost and expense, all 
locomotives, railcars, other rolling stock and transportation equipment, personnel, fuel and train 
supplies necessary for Railroad to provide safe and adequate rail transportation to the Industries. 
Railroad shall also provide, at its sole cost and expense, all radios and other communication 
facilities as necessary to comply with the regulations of the FRA. Railroad shall be solely 
responsible for all car hire charges and mileage allowances on cars in Railroad's account handled 
over the Track. 

Section 8.3. City, at its sole cost and expense, shall provide all necessary 
switchlocks for use in the operation of the Track. City shall provide at no charge a reasonable 
numb.er of keys for such switchlocks to Railroad and any other user or users of the Track. 

Section 8.4. Railroad, at its sole cost and expense, shall perform or cause to be 
performed any repairs required to make locomotives, cars or other equipment in the custody or 
control of Railroad on the Track comply with Legal Requirements (as defined in Section 9.1). 

Section 8.5. City shall not place, permit to be placed or allow to remain, any 
permanent or temporary material, structure, pole, or other obstruction within eight and one-half 
(8-1/2) feet laterally from the centerline of straight track (nine and one-half (9-1/2) feet on either 
side of the centerline of curved track) or within twenty-three (23) feet vertically from the top of 
the rail of any track (hereinafter referred to as "Minimal Clearances"), provided that if any Legal 
Requirements (as defined in Section 9.1) require greater clearances than those provided for in 
this Section 8.5, City shall comply with such Legal Requirements. However, vertical or lateral 
clearances which are less than the Minimal Clearances but are in compliance with Legal 
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Requirements shall not be a violation of this Section, so long as City complies with the tenns of 
any such Legal Requirements. 

Section 8.6. Railroad shall not place or allow to be placed any rail car within 
two hundred fifty (250) feet of either side of any at-grade crossing on the Track. Railroad shall 
not place or permit to be placed on the City's right-of-way any permanent or temporary structure 
of any kind whatsoever without the prior written consent of City, which consent may be withheld 
at City's sole discretion. City shall require any other user or users of the Track to comply with 
the requirements of this Section 8.6. 

Section 8.7. Railroad and City agree that with respect to the at-grade road 
crossings on the Port of Benton County's track between the proposed Center Parkway crossing at 
Richland Junction and SR 240 (Vantage Highway) inclusive, Railroad shall use reasonable 
efforts to minimize its operations over such crossings during peak highway traffic times Monday 
through Friday. City acknowledges and understands that Railroad's compliance with its 
common carrier obligations may, from time to time, require operations over such crossings 
during peak highway traffic times. Railroad agrees to use reasonable efforts to meet its 
obligations under this Section 8.7. 

Section 8.8. In the event that any user of the Track, including Railroad, 
provides notice to the City of any violation of Legal Requirements by any user of the Track, 
including Railroad, or any violation of the terms of this Agreement or the applicable agreement 
between such user and City (including without limitation, any applicable obligation to control 
entry to and exit from the Track or operations thereon or thereover without prejudice or partiality 
and in such manner as will afford the safest and the most economical and efficient movement of 
all traffic over the Track), City shall conduct an investigation into such alleged violation, and if, 
in the reasonable judgment of City, Railroad or such user shall be in violation of applicable 
Legal Requirements or the terms of this Agreement or such user's agreement with the City, City 
shall require Railroad or such user as the case may be to cure such conduct in accordance with 
this Agreement or the applicable agreement, and unless and until same shall be cured in 
compliance with this Agreement or the applicable agreement, City shall bar Railroad or such 
user as the case may be from use of the Track. 

SECTION 9 
COMPLIANCE WITH LAWS 

Section 9.1. The parties agree to comply with all applicable provisions of law, 
statutes, regulations, ordinances, orders, covenants, restrictions and decisions of any 
governmental body or court having jurisdiction (hereinafter collectively referred to as "Legal 
Requirements") relating to this Agreement or use of the Track. Each party hereto shall 
indemnify, protect, defend and hold harmless the other party and its officers, agents and 
employees from and against all fines, penalties, and liabilities imposed on the other party under 
such laws, rules and regulations by any such public authority or court having jurisdiction when 
attributable to the failure of the first party to comply with its obligations in this regard. 

Section 9.2. City and Railroad agree that the Track is excepted trackage under 
49 U.S.C. Section 10906 and that no approval, authorization or exemption from the Surface 
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Transportation Board (hereinafter referred to as the "STB") is required for Railroad to use the 
Track or to discontinue its use of the Track. Railroad agrees that it will not seek or obtain any 
approval, authorization or exemption from the STB for its use or discontinuance of use of the 
Track. 

SECTION 10 
CLEARING OF WRECKS 

Section 10.1. If trains, locomotives, cars or equipment of Railroad are wrecked 
or derailed on the Track and require rerailing, wrecking service or wrecking train service, 
Railroad shall be responsible for the performance of such service, including the repair and 
restoration of roadbed, track and structures, provided however, that if Railroad fails to restore the 
Track to service within a reasonable period of time, not to exceed forty-eight (48) hours, after 
such wreck or derailment, City, at its option, may arrange for the performance of such service, 
including repair and restoration of roadbed, track and structures, and Railroad shall reimburse 
City for the cost and expense thereof in accordance with Section 5 herein. Any other cost, 
liability and expense, including without limitation loss of, damage to, and destruction of any 
property whatsoever and injury to or death of any person or persons whomsoever or any damage 
to or destruction of the environment whatsoever, including without limitation land, air, water, 
wildlife, and vegetation, resulting from such wreck or derailment, shall be apportioned in 
accordance with the provisions of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by or under the management 
and control of or used by Railroad at the time of such wreck shalJ be promptly delivered to 
Railroad. 

Section 10.2. If trains, locomotives, cars or equipment of any admittee of City, 
other than Railroad, are wrecked or derailed on the Track and require rerailing, wrecking service 
or wrecking train service, City shall ensure the performance of such service, including the repair 
and restoration of roadbed, track and structures, provided however, that if City fails to have the 
Track restored to service within a reasonable period of time, not to exceed seventy-two (72) 
hours, after such wreck or derailment, Railroad, at its option, may arrange for the perfonnance of 
such service, including repair and restoration of roadbed, track and structures, and City shall 
reimburse Railroad for the cost and expense thereof in accordance with Section 5 herein. Any 
other cost, liability and expense, including without limitation Joss of, damage to, and destruction 
of any property whatsoever and injury to or death of any person or persons whomsoever or any 
damage to or destruction of the environment whatsoever, including without limitation land, air, 
water, wildlife, and vegetation, resulting from such wreck or derailment, shall be apportioned in 
accordance with the provision of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by or under the management 
and control of or used by City or its admittee at the time of such wreck shall be promptly 
delivered to City or its admittee, as the case may be. 
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Section 11.1 

SECTIONll 
LIABILITY 

BNSF 

A. TO THE FULLEST EXTENT PERMITTED BY LAW, RAILROAD 
SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS CITY AND CITY'S OFFICERS, 
EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CITY INDEMNITEES"), FROM AND AGAINST 
ANY AND ALL CLAIMS AND LIABILITIES OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON OR ENTITY, INCLUDING, WITHOUT LIMITATION, PERSONAL 
INJURIES, DEATHS, DAMAGE OR DESTRUCTION OF PROPERTY AND DAMAGE TO 
OR DESTRUCTION OF THE ENVIRONMENT WHATSOEVER, INCLUDING WITHOUT 
LIMITATION LAND, AIR, WATER, WILDLIFE, AND VEGETATION (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CLAIMS"), TO THE EXTENT SUCH CLAIMS ARE 
PROXIMATELY CAUSED BY (I) THE BREACH OF THE TERMS OF TIDS AGREEMENT 
BY RAILROAD AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, 
OR (TI) THE NEGLIGENCE,GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF 
RAILROAD OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

B. TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAlLROAD AND RAILROAD'S 
OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "RAILROAD INDEMNITEES"), FROM AND 
AGAINST ANY AND ALL CLAIMS OF ANY NATURE, KIND OR DESCRIPTION OF 
ANY PERSON OR ENTITY, TO THE EXTENT SUCH CLAIMS ARE PROXIMATELY 
CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT BY CITY 
AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, OR (II) THE 
NEGLIGENCE, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF CITY OR ITS 
OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

C. UPON WRITTEN NOTICE FROM RAILROAD OR CITY, THE 
OTHER PARTY AGREES TO ASSUME THE DEFENSE OF CLAIMS OR ANY LAWSUIT 
OR OTHER PROCEEDING BROUGHT AGAINST ANY INDEMNITEE OF THE OTHER 
PARTY BY ANY ENTITY, RELATING TO ANY MATTER COVERED IN TIIlS 
AGREEMENT FOR WIDCH THE OTHER PARTY HAS AN OBLIGATION TO ASSUME 
LIABILITY FOR AND/OR SA VE AND HOLD HARMLESS SUCH INDEMNITEE. THE 
OTHER PARTY SHALL PAY ALL COSTS INCIDENT TO SUCH DEFENSE, INCLUDING, 
BUT NOT LIMITED TO, ATTORNEY'S FEES, INVESTIGATOR'S FEES, LITIGATION 
AND APPEAL EXPENSES, SETTLEMENT PAYMENTS, AND AMOUNTS PAID IN 
SATISFACTION OF JUDGMENTS. 

D. NOTWITHSTANDING ANY PROVISION TO THE CONTRARY 
HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY PUNITIVE OR EXEMPLARY 
DAMAGES ARISING OUT OF THE CONDUCT OF AN INDEMNlFIED PARTY OR THE 
EMPLOYEES, AGENTS, OFFICERS, OR CONTRACTORS OF AN INDEMNIFIED PARTY. 
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Section 12.1. 

SECTION 12 
INSURANCE 

A. Railroad shall, at its sole cost and expense, procure and maintain during 
the term of this Agreement the following insurance coverage: 

1. Commercial General Liability insurance. This insurance shall 
contain broad form contractual liability with a combined single 
limit of a minimum of $2,000,000 each occurrence and an 
aggregate limit of at least $4,000,000. Coverage must be 
purchased on a post-1998 ISO occurrence form or equivalent and 
include coverage for, but not limited to: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy shall also contain the fol1owing endorsements, which shall be 
indicated on the certificate of insurance: 

• The employee and workers compensation-related 
exclusions in the above po1icy shall not apply with respect 
to claims related to railroad employees. 

• The definition of insured contract shall be amended to 
remove any exclusion or other limitation for any work 
being done within fifty (50) feet of the Track. 

• Any exclusion related to explosion, collapse and 
underground hazards shall be removed. 

No other endorsements limiting coverage may be included on the policy with 
regard to Railroad's use of the Track under this Agreement. 

2. Business Automobile Insurance. This insurance shall contain a 
combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

3. Workers' Compensation and Employers Liability insurance 
including coverage for, but not limited to: 
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• Railroad's statutory liability under the worker's 
compensation laws of the State of Washington. If optional 
under State law, the insurance must cover all employees 
anyway. 

• Employers' liability (Part B) with limits of at least 
$500,000 each accident, $500,000 by disease policy limit, 
$500,000 by disease each employee. 

4. Excess Liability insurance in an amount not less than $10,000,000 
each occurrence and $10,000,000 aggregate limit. 

B. Railroad shall also comply with the following requirements: 

1. Where allowable by law, all policies (applying to coverage listed 
above) shall contain no exclusion for punitive damages and 
certificates of insurance shall reflect that no exclusion exists. 

2. Railroad agrees to waive its right of recovery against City and 
Indemnitees under its Commercial General Liability, Automobile 
Liability, and Workers' Compensation/Employers Liability 
insurance coverages. 

3. Railroad's insurance policies through policy endorsement must 
include wording which states that the policy shall be pdmary and 
non-contributing with respect to any insurance carried by _city. 
The certificate of insurance must reflect that the above wording is 
included in evidenced policies. 

4. All policy(ies) required above (excluding Workers' Compensation) 
shall include a severability of interest endorsement and shall name 
City as an additional insured by endorsement using additional 
insured fonn CG 26 07 04 with respect to Railroad's use of the 
Track under this Agreement. Severability of interest and naming 
City as an additional insured shall be indicated on the certificate of 
insurance. 

5. Except if Railroad is a Class I rail carrier as defined under the 
regulations of the STB, Railroad is not allowed to self-insure 
without the prior written consent of City. If granted by City, any 
deductible, self insured retention or other financial responsibility 
for claims shall be paid directly by Railroad. Any and all City 
liabilities that would otherwise, in accordance with the provisions 
of this Agreement, be covered by Railroad's insurance shall be 
paid by Railroad as if Railroad elected not to include a deductible, 
self-insured retention or other financial responsibility for claims. 
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6. Prior to entering upon the Track, Railroad sha11 furnish to City an 
acceptable certificate(s) of insurance including an original 
signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments and referencing the 
contract audit/folder number if available. The policy(ies) shall 
contain a provision that obligates the insurance company(ies) 
issuing such policy(ies) to notify City in writing at least thirty (30) 
days prior to any cancellation, non-renewal, substitution or 
material alteration. This cancellation provision s~all be indicated 
on the certificate of insurance. In the event of a claim or lawsuit 
involving City arising out of this Agreement, Railroad will make 
available any required policy covering such claim or lawsuit. 

7. Any insurance policy shall be written by a reputable insurance 
company acceptable to City or with a current Best's Guide Rating 
of A and Class VII or better, and authorized to do business in the 
State of Washington. 

8. Railroad represents that this Agreement has been thoroughly 
reviewed by Railroad's insurance agent(s)/broker(s), who have 
been instructed by Railroad to procure the insurance coverage 
required by this Agreement. Allocated Loss Expense sha11 be in 
addition to all policy liniits for coverages referenced above. 

9. Not more frequently than once every five (5) years, City may 
reasonably modify the required insurance coverage to reflect then­
current risk management practices in the railroad industry and 
underwriting practices in the insurance industry. 

10. Failure to provide evidence as required by this section shall entitle, 
but not require, City to terminate this Agreement immediateiy. 
Acceptance of a certificate that does not comply with this section 
shall not operate as a waiver of Railroad's obligations hereunder. 

11. The fact that insurance (including, without limitation, self­
insurance) is obtained by Railroad shall not be deemed to release 
or diminish the liability of Railroad including, without limitation, 
liability under the indemnity provjsions of this Agreement. 
Damages recoverable by City shall not be limited by the amount of 
the required insurance coverage. 

C. City shall waive in writing the above insurance requirements if Railroad is 
a Class I rail carrier as defined in the regulations of the STB. 
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Section 13.1 

SECTION 13 
ENVIRONMENTAL 

BNSF 

A. Railroad shall strictly comply with all federal, state and local 
environmental laws and regulations in its use of the Track, including, but not limited to 
Environmental Laws. Railroad shall not maintain a treatment, storage, transfer or disposal 
facility, or underground storage tank, as defined by Environmental Laws, anywhere on the 
Track. Railroad shall not release or suffer the release of oil or hazardous substances, as defined 
by Environmental Laws, anywhere on the Track. 

B. Railroad shall provide immediate notice to City's Contract Officer at (509) 
942~7327 of any release of hazardous substances on or from the Track, violation of 
Environmental Laws, or inspection or inquiry by government authorities charged with enforcing 
Environmental Laws with respect to Railroad's use of the Track. Railroad shall use reasonable 
efforts to promptly respond to any release on or about the Track. Railroad also shall give City 
immediate notice of all measures undertaken on behalf of Railroad to investigate, remediate, 
respond to or otherwise cure such release or violation. 

C. In the event that City receives notice from Railroad or otherwise learns of 
a release or violation of Environmental Laws on the Track which occurred or may occur during 
the term of this Agreement for which Railroad is responsible pursuant to this Agreement, City 
may require Railroad, at Railroad's sole risk and expense, to take timely measures to investigate, 
remediate, respond to or otherwise cure or prevent such release or violation affecting the Track. 

D. Railroad shall promptly report to City in writing any known conditions or 
activities on the Track which create a risk of harm to persons, property or the environment and 
shall take whatever action is necessary to prevent injury to persons or property arising out of · 
such conditions or activities; . provided, however, that Railroad's reporting to City shall not 
relieve Railroad of any obligation whatsoever imposed on it by this Agreement. Railroad shall 
promptly respond to City's request for information regarding said conditions or activities. 

SECTION 14 
TERMINATION 

Section 14.1. Railroad may terminate this Agreement at any time after one year 
from the Effective Date, by giving City not less than six (6) months' written notice of 
termination. Upon expiration or termination of this Agreement consistent with the terms herein, 
all rights of Railroad to use the Track shall cease. 

Section 14.2. Notwithstanding any other provision of this Agreement except 
Section 14.3, at any time after the Effective Date, City may terminate this Agreement if Railroad 
shall default on or breach any of its obligations hereunder, including but not limited to timely 
payment of compensation to City pursuant to Section 4.1, and Railroad fails to cure such default 
or breach within twenty (20) days of receipt of written notice from City specifying such default 
or breach. 
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Section 14.3. Notwithstanding any other provision of this Agreement, at any 
time after the Effective Date, City may terminate this Agreement if Railroad fails to comply with 
its obligations under Section 4.3 herein and Railroad does not cure such failure within thirty (30) 
days of receipt of written notice from City specifying such failure. 

Section 14.4. Termination of this Agreement shall not relieve or release either 
party hereto from any obligation assumed or from any liability which may have arisen or been 
incurred by either party under the terms of this Agreement prior to the termination hereof. The 
Annual Fee paid by Railroad to City pursuant to Section 4.1 shall be non-refundable if 
termination of this Agreement becomes effective after June 1 of the year to which the Annual 
Fee applies. 

SECTION 15 
NOTICES 

Section 15. Any notice required or permitted to be given hereunder by one 
party to the other shall be in writing and the same shall be given and shall be deemed to have 
been served and given if (i) placed in the United States mail, certified, return receipt requested, 
or (ii) deposited into the custody of a nationally recognized overnight delivery service, addressed 
to the party to be notified at the address for such party specified below, or to such other address 
as the party to be notified may desigl)ate by giving the other party no less than thirty (30) days' 
advance written notice for such change in address: 

If to City: 

If to Railroad: 

Community Development Services 
Attn: Hom Rapids Rail Spur 
City of Richland 
975 George Washington Way 
P.O. Box 190, MS #18 
Richland, WA 99352 
(509) 942-7593 

A VP Contracts and Joint Facilities 
2600 Lou Menk Drive 
P.O. Box 961034 
Fort Worth, TX 76161-0034 
(817) 352-2354 

SECTION 16 
ARBITRATION 

Section 16.1. Any dispute arising between the parties hereto with respect to any 
of the provisions of this Agreement which cannot be settled by the parties themselves shall be 
resolved in accordance with the Commercial Arbitration Rules of the American Arbitration 
Association, as such rules may be amended from time to time, and as shall be applied with 
reference to the customs and practices of the railroad industry. Any such arbitration shall be held 
in Richland, Washington or at such other location as may be mutually acceptable to the parties 
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hereto. The decision of the arbitrator or arbitration panel shall be final and conclusive upon the 
parties hereto. A final decision and award of the arbitration panel shall be enforceable in any 
court of competent jurisdiction in the United States of America. Each party to the arbitration 
shall pay the compensation, costs, fees and expenses of its own witnesses, exhibits and counsel. 
The compensation, costs and expenses of the arbitrator or panel, if any, shall be borne equally by 
the parties hereto. The arbitration panel shall not have the power to (a) award punitive or 
consequential damages, (b) determine violations of antitrust or criminal laws, or (c) reform the 
terms of this Agreement, in whole or in part. 

SECTION17 
MISCELLANEOUS 

Section 17 .1. This Agreement expresses the entire agreement between the parties 
and supersedes all prior oral or written agreements, commitments, or understandings with respect 
to the matters provided for herein, provided however, no modification of this Agreement shall be 
binding upon the party affected unless set forth in writing and duly executed by the affected 
party. 

Section 17.2. This Agreement shall be binding upon and inure to the benefit of 
City and Railroad, and shall be binding upon the successors and assigns of Railroad, subject to 
the limitations hereinafter set forth. Railroad may not assign its rights under this Agreement or 
any interest therein, or attempt to have any other person assume its obligations in whole or in 
part under this Agreement, without the prior written consent of City, which consent may be 
withheld in City's sole discretion; provided, however, no such consent shall be required where 
assignment occurs as a result of a sale or transfer of all or substantially all of the assets of 
Railroad pursuant to merger, sale, consolidation, combination, or order or decree of 
governmental authority. 

Section 17.3. If fulfillment of any provision hereof shall be declared invalid or 
unenforceable under applicable law, such provision shall be ineffective only to the extent of such 
invalidity or unenforceability, without invalidating or rendering unenforceable the remainder of 
such provision or the remaining provisions of this Agreement, which shall remain in full force 
and effect. 

Section 17.4. Section headings used in this Agreement are inserted for 
convenience of reference only and shall not be deemed to be a part of this Agreement for any 
purpose. 

Section 17.5. This Agreement shall be governed and construed in accordance 
with the laws of the State of Washington. It is expressly agreed that no party may sue or 
commence any litigation against the other party unless such legal proceeding is brought in state 
court in Washington. 

Section 17.6 . . No modification, addition or amendment to this Agreement shall 
be effective unless and until such modification, addition or amendment is in writing and signed 
by the parties hereto. This Agreement is made and intended for the benefit of the parties hereto 
and their respective successors and permitted assigns and for no other parties. 
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Section 17 .7. This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original and all of which together shall be deemed to be 
one and the same instrument. 

Section 17.8. The parties each represent and warrant to each other that neither 
has employed a broker in connection with this transaction. In the event there is a claim against 
either party hereto with respect to any broker whatsoever other than as set forth in this Section 
17.9, the party whose action gives rise to the claim for commission shall indemnify the other 
party against any liability, damage, cost or fee in connection with such claim, including, without 
limitation, attorneys' fees and costs. 

Section 17.9. The failure of either of the parties hereto in one or more instances 
to insist upon strict performance or observation of one or more of the covenants or conditions 
hereof, or to exercise any remedy, privilege, or option herein conferred upon or reserved to such 
party, shall not operate and shall not be construed as a relinquishment or waiver for the future of 
such covenant or condition or of the right to enforce the same or to exercise such privilege, 
option, or remedy, but the same shall continue in full force and effect. 

Section 17.10. Railroad shall, on the last day of the term, or upon any earlier 
termination of this Agreement, peaceably and in an orderly manner vacate the Track free of any 
property of Railroad or third parties placed by Railroad thereon. Railroad shall, if not in default 
hereunder, remove its equipment, goods, trade fixtures and effects and those of all persons 
claiming by, through or under it, provided that such removal does not cause irreparable damage 
to the Track. Any personal property not used in connection with the operation of the Track and 
belonging to Railroad, if not removed at the termination hereof, and if City shall so elect, shall be 
deemed abandoned and become the property of City without any payment or offset therefor. 
City may remove such property from the Track and store it at the risk and expense of Railroad if 
City shall not so elect. Railroad shall repair and restore all damage to the Track caused by the 
removal of any of Railroad's equipment and personal property. Railroad, if requested by City, 
shall remove all signs placed on the Track by Railroad and restore the portion of the Track on 
which they were placed substantially to the same condition as immediately prior to installation 
thereof. 

Section 17.11. The failure of Railroad to vacate the Track on the expiration or 
termination of this Agreement as required pursuant to the terms of this Agreement and the 
subsequent holding over by Railroad, with or without the consent of City, shall result in the 
creation of a tenancy at will at a monthly fee equal to one hundred fifty percent (150%) of the 
then-applicable Annual Fee divided by twelve (12), for each month or portion thereof in which 
the Railroad holds over, payable on the tenth (10th) day of the following month. This provision 
does not give Railroad any right to hold over at termination of this Agreement, and all other 
te1ms and conditions of this Agreement shall remain in force during any tenancy at will created 
by any holding over by Railroad. 

Section 17.12. The parties expressly agree that this Agreement and any rights and 
obligations under this Agreement shall not be deemed an "interchange commitment" as such 
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term is defined in BilJ No. S-:2889 dated December 9. 2009 entitled "the Surface Transportation 
Board Reauthorization Act of 2009." 

IN WITNESS WHJ~REOF, the parties hereto have caused this Agreement to be executed in 
duplicate the day and year first herein above written. 

CITY OF RICHLAND, WASHINGTON 

CYNTHIA D. JOHNSO 
City Manager 

ATTEST: 

DEBRA C. BARHAM 
Deputy City Clerk 

BNSF RAILWAY COMPANY 

~J-Z~ 

APPROVED AS TO FORM: 

dlv.-,,0. ~ 
THOMAS 0. LAMPSON 
City Attorney 
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-------------· 

R 
Council Agenda Coversheet 

Council Date: jo4/05/2011 I Category: I Items of Business I Agenda Item: is1 I 
Key Element: !Key 2 - Infrastructure & Facilities I Richland 

Subject: jHORN RAPIDS TRACK USE AGREEMENT WITH UNION PACIFIC RAILROAD I 
Department: jPublic Works I Ordinance/Resolution: I I Reference:l42-11 I 

Document Type: !contract/Agreement/Lease I 
Recommended Motion: 
Authorize the City Manager fo sign and execute the attached Standard Form Track Use Agreement with Union Pacific Railroad 
subject to the City of Kennewlck's action to provide funding support, amend the Capital Improvement Plan to supplement Center 
Parkway project funding to fulfill the City's obligations under the Agreement, and authorize the necessary budget adjustments. 

Summary: 
The city's economic development goals have long sought expanded lndustrlal development ln the Horn Rapids Industrial Park 
and expanded retail I commercial development In the Tapteal Business Center. City-provided lnfrastructure in the Horn Rapids 
Industrial Park includes two miles of city-owned Industrial railroad track. 
Since the late 1990's, Richland and Kennewick's transportation plans have Included an extension of Center Parkway between 

Tapteal Drive In Richland and Gage Boulevard in Kennewick. Center Parkway Is necessary to Improve vehicle circulation 
opportunitres and support highest and best use development of the Tapteal Busfness Center and west Gage Boulevard area. 

Since approximately 2000, the Tri-City Railroad (TCRR), Union Pacific Railroad (UPRR), and Burlington Northern Sante Fe 
Railroad (BNSF) have Interchanged rail cars at Richland Junction, located on the alignment of the proposed Center Parkway. 
The railroads have refused city requests to relocate interchange operations and permit completion of Center Parkway using an 
at-grade railroad crossing. 

In mld-201 O, city staff, working with a consultant team, drafted a Horn Rapids Standard Form Track Use Agreement linking 
access to the city's Industrial park railroad track to railroad cooperation on Center Parkway. The Agreement provided standard 
terms for all interested railroads to access the Horn Rapids track. In January 2011, the BNSF entered into the agreement. The 
proposed agreement represents completed negotiations with the UPRR, largely to the same terms agreed to by BNSF. The 
UPRR and BNSF agree to pay an annual access fee, Indemnify the city for damages caused by railroad operations, operate 
under the city's authority to ensure fair access to both railroads and allow completion of Center Parkway, including an at-grade 
railroad crossing. In addition to the standard terms, the UPRR agreement Includes compensation paid by the city, for UPRR 
assets at Richland Junction, a roadway easement across UPRR property and Impacts to UPRR operating costs due to the 
interchange relocation. The city acquires railroad materials present on UPRR property at Richland Junction. These materials 
may be salvaged or reused by the city in !ts industrial park development. 
The Kennewick's City Council is considering a budget adjustment at their April 5th meeting to support this agreement. 

Fiscal Impact? UPRR wlll provide approximately $15,000 annually to support track maintenance. The Agreement requires 
(!)Yes 0 No compensation to UPRR totalllng $2, 100,000. Staff proposes that Kennewick provide $1,000,000 and Richland I 

provide $1, 100,000 because Richland will own the salvaged railroad materials. In addition, Richland's share of . l 

consultant and legal fees adds $65,000. Staff proposes to fund Richland's share with $415,000 from the L TGO 
98 fund, $250,000 from the Industrial Development Fund and $500,000 from the Center Parkway project. 

Attachments: 
1) UP - City of Richland Horn Rapids Spur Agmnt 

. i 

i 
2) CFP - Center Parkway- revised 04-05-2011 

City Manager Approved: j Johnson, Cindy I Mar 31, 16:39:42 GMT-0700 2011 

EXHIBIT I 



CITY OF RICHLAND 
ST AND ARD FORM RAILROAD TRACK USE AGREEMENT 

THIS · RAILROAD TRACK USE AGREEMENT (hereinaftel' referred to as 
11Agree1ne11t") is made and entered into as of this __ day of April, 2011 (hereinafter l'efe11·ed to 
as the "Effective Date1>) by and between the CITY OF IUCHLAND1 a municipal corporation in 
the State of Washington Ornreinafte1· refe11·ed to as "City'1

) and UNION PACIFIC RAILROAD 
COMPANY, a Delaware corporation and a duly licensed corporation in the State of Washington 
(hereinafter referred to as "Railroad'~. 

WlTNESSETH 

WHEREAS, City is the ownei· of a railroad i11dustdal spui• tmck, commonly 
known as the Hom Rapids Rail Spur, located at the Horn Rapids Industrial Park in the City of 
Richland and connected to U1e Sou them Connection of the Hanford Rai!l'Oad (owned by the Po1t 
of Benton, Washington (hereinafter refened to as the npore1

), successor in interest to the United 
States Department of Energy), as shown on Exhibit A attached he1·eto (hereinafter refoned to as 
the "Tracku); and 

WHEREAS, Railroad operates pursuant to separate agreement(s) ove1· tracks 
owned by the Pol't which tracks connect with the Track near Milepost B 37 on the Po1t's 
trackage and a portion of which tracks have been used fo1· the inte1·change of traffic between rail 
carriers at ot nea1' Richland Junction, Washington (hereinafter referred to as "Richland 
Junction))); and 

WHEREAS, Railroad desil'es to use the Ti·ack fo1· the purpose of pl'Oviding 
railroad freight service thereon a11d thereove!' to industries located on or adjacent to the Track 
(hereinafter refened to individually as "Industry1

' and collectively as "Industries11
); and 

WHEREAS, City desires that all railroad intercha11ge operations at Richland 
Junction be permanently eliminated to facilitate comme1·cial development and improve vehicular 
traffic movement in the area; and 

WHEREAS1 City is willing to allow Railroad to use the Track on a non-exclusive 
basis but only on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and othe1· good and 
valuable consideration1 the parties, intending to be bound, do hereby agree as follows: 

SECTION1 
GRANT OF USE 

Section 1.1 . City he!'eby grants to Raikoad no1Hxch.1Sive permission to opernte 
its trains, locomotives, cars and equipm.ent with its own crews over the Track for the purposes set 
forth herein. Rai1road1s use of the Track shall be in common with such other user or users of the 
Track as City has heretofore admitted, or may at any time in the future admit, to use of all 01· any 
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po1tion of the Track> provided that City shall require such trner or users to comply with all Legal 
Requirements (as defined in Section 9, l) applicable to such i.1ser>s or tJ.Sers' use of the Track. 
Subject to the foregoing, City shall retain the ex.elusive right to grant to other persons the right to 
use all 01· any portion of the Track, p1·ovidecl that such use does not uru·easonably interfo1·e with 
the rights granted "to Railroad herein. 

Section 1.2. The Track shall include, without limitation, the right-of-way, 
tracks, rails, ties, ballast, other track materio.ls, switches, bridges, grade crossings and any and all 
other improvements or fixtures affixed to the right-of-way, 

Section 1.3. Railroad shall take the Track in an "AS IS, WHERE IS" condition 
subject to all rights, i11terests and estates of thi!'d parties i11 and to the Track. 

Section 1.4. City represents that it owns 01· controls the land 1mderlying the 
Track and that there are no existing easements 01· encumb!·ances affecting such land that would 
interfere with Railroad's rights unde1· this Agreement. 

SECTION2 
PERMITTED USE 

Section 2. 1. Railroad's use of the Track shall be limited to the movement of 
goods by rail to and from an Industry via tracks of such Industry that com1ect to the Track. 

Section 2.2. Railroad shall not knowingly and intentionally permit the loading 
or unloading of railcars on the Track by any patty within its control> and shall not enter into 
agreements 01· an-angements with any person for the storage of empty or loaded railcars on the 
Track or any p01tion thereof, without the p1'ior wlitten consent of City, 

Section 2.3. Neither party shall use the Tmck or any po1ti611 thel'eof, for the 
storage, transload or disposal of any hazardous substances, as defined by the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended (hereinafter refened to 
as "CERCLA"), or petrnleum or oil as defined by CERCLA, the Resource Conservation and 
Recovery Act, as amended (hereinafter refened to as "RCRA"), the Clean Water Act, the Oil 
Pollution Act> and the Hazardous Matel'ials Transpo1tatio11 Act (hereinafter collectively referred 
to herein as the" Enviromnental Lawsll), provided however, that nothing herein shall preclude 
Railroad ol' any other admittee of City from using the Track for the movement of hazardous 
substances in railcars in the no1mal coul'se of providing rail tnmspo1tation service to or from an 
Industry. 

Section 2.4. Neithe1· paity shall use nor allow the use of the Track for the 
transpo1tatlon of passengers thereon or thereover, provided however, that nothing herel11 shall 
preclude Raill'oad or any other admittee of City from operating a hi-rail vehicle over the Track 
for the purpose of inspecting the Track. 

Section 2.5. Rai11•oad shall not cause to be filed or knowingly artd intentionally 
permit persons within its control to file any liens against the Track. 1n the event any such lie11s 
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are filed, Railroad shall cause s11ch liens to be released within thhty (30) days of Railrnad's 
receipt ofnotice of any such lien, 

Section 2.6. Railroad shall not create or sto1·e a1iy waste or nuisance on the 
Track. Railroad shall neithei· use nor occupy the Track or any pa1t thereof in violation of Legal 
Requirements (as defined in Section 9.1). City shnll 11ot cause or allow the Track to be blocked, 
obstiucted or used in any ma11ner that would impair or diminish Railroad's ability to use the 
Track for the purposes set fo1th in this Agreement, provided however, that use of the Track by 
any user in the ordinary course of pl'Oviding rail se!'vice to any Indust1'Y on the Track, shall not be 
deemed a violation of the requirements of this sentence, 

SECTION3 
MAINTENANCE 

Section 3.1, City, at its cost and expense, shall be solely responsible for, and 
shall have exclusive direction and control over, the maintenance of the Track which shall 
il1clude, but not be limited to, maintenance of tracks, subgrade, track drainage, grade crossings, 
grade crossing warning signs and devices, signal boxes, bridges and abutments, c\.llverts, 
drainage ditches, retaining walls and any fences 01· ban'lers that City may erect, City shall also 
be solely responsible for litter and vegetation control and for keepi11g the Track sufficiently free 
m1d clear of snow and ice to perinit railroad operations thereover. 

Section 3,2. City shall maintain the Track to not less than Federnl Railroad 
Administration (hereinafter referl'ed to as "FRA") Class . 2 track safety standards with a 
maximum gross weight li1nitatio11 of not less than 286,000 lbs. per ca1· and City shall maintain 
the Track in such condition and in compliance with all Legal Requirements (as hereinafter 
defined below). City shall also maintain all grade crossing signal equipment on the Track in 
accordance with all applicable Legal Requil'ements (as defined in Section 9. l), 

Sectio113.3, City, in its sole discretion, may contract with a third party to 
perform City's maintenance obligations hereunder, provided, however, City shall remain 
responsible for any obligations of City under this Agreement that may be perfo11ned by any such 
contractor. 

Section 3.4. Railroad shall notify City in writing of any deficiencies in City's 
maintenance of the Track when such deficiencies are reasonably discovered by Railroad, and 
City shall, as soon as practicable, but in any event not more than thhty (30) days after its receipt 
of such notice, or in the case of an imminent safety hazard and/or condition which renders the 
Track iJnpassable, within fo1iy-~ight (48) hours, commence necessary repairs and maintenance 
and shall p1'0ceed to complete same with reasonable diligence. 

Sectlon 3,5, If the use of the Track is at any time intenupted or traffic thereovel' 
is delayed for any cause wbatsoever, City shall, with 1·easonable diligence, restore the Track fo1· 
the passage of trains. Railroad shall not have 11or make any claim against City for loss, damage, 
loss of business or expenses of any kind resulting from such interruption 01· delay . 
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Section 3.6. City shall be bound to i1se only reasonable and customary care, 
skill and diligence in the maintenance, repair and renewal of the Track and, Railroad shall not, 
by reason of City's performing or failing1 or neglecting to perform any maintenance, 1·epair 01· 
renewal of the Track, have or make against City, its officers, agents or employees, any claim or 
demand for loss, damage, destruction, ii1jUl'y 01· death whatsoever resulting from any defect in the 
T1·ack or City's perfo11nance, failure or neglect, except as provided othe1wise in Section 11 
hereil1. 

Section 3.7. Subject to the provisions of Section 8.1 herein, Railroad shall have 
the rlght to enter upon the Track and make inspections to detennine compliance with the terms of 
this Agreement. In no event shall Railroad be obligated to make any such 'inspections, and 
Railroad shall not be liable for any failure to make any such inspections or failure to identify any 
matters that are not in compliance with this Agreement. In no event shall Railroad's co11ducting 
of inspections be deemed to result in a waiver of City>s compliance with any terms of this 
Agreement. 

Section 3.8. City sha11 be responsible for repo1ting of grade crossings and 
structw·es inventory and any other similar information as may be required by the FRA or any 
other governmental body havingju1'isdiction over such matters. 

SECTION4 
COMPENSATION 

Section 4.1. For so long as City pe11nits Railroad reasonable use of the Track, 
as compensation for Raill'oad's use of the Track> Railroad shall pay to City annually at the 
beginning of each calendar year a fee of Fifteen Thousand Dollars ($15,000) (hereinafter referred 
to as the "Annual Fee") which sl1all be payable regardless of Railroad's use of the T1·ack during 
that year. 

Section 4.2. 

A. The Annual Fee shall be subject to adjustment on January 1 of each year 
beginning January l, 2011 in accordance with changes in the Consumer Price Index for Wage 
Eamers and Clerical Workers, series CWUROOOOSAO (hereinafter l'efe!1'ed to as "CPI-W"). The 
Annual Fee set forth in Section 4.1 shall be revised by calculating the percentage of increase or 
decrease for the year to be revised based on the· final index of the most 1·ecent July as !'elated to 
the final index of the p1·evious July and applying this percentage of increase or decrease to the 
cu!l'ent Annual Fee to be revised. The resulting adjusted Annual Fee shall hereinafter be refen·ed 
to as "the Revised Annual Fee," 

By way of example, assuming "A" to be the CPI-W final index figure for July 1, 2009; "B" to be 
the CPIMW final index figure fo1· July, 2010; and 11C" to be the current Annual Fee to be 
escalated; the Revised Annual Fee effective Ja1rna1·y 1, 2011 would be dete1minecl by the 
following fo11nula: 

B/Ax C= Revised A111rnal Fee, Rounded to Nearest 
Whole Cent 
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B. In the event that publication of the CPI-W is discontinuedi f\n appropriate 
substih.1te for determining the percentage of .increase or decrease shall be negotiated by the 
pa1iles he1·eto, In the absence of ag\'eement, the matter shall be submitted to arbitration in 
accordance with Section 1611erein. 

C. U11de1· no circumstances shall the Revised Annual Fee paid by Railroad to 
City be less than the Annual Fee in effect on the date of this Agreement. 

Section 4.3. 

/}.. Railroad agrees tI1at as prui of the consideration fo1· obtaining City's 
permission to use the Tl'ack herein, Railroad shall, subject to Legal Requirements, as of the 
Effective Date and during the te1m of this Agreement, pe11nanently 1·elocate any interchange 
1·eceipt operations between Raill'oad and anothel' rail canier at Richland Junction to an alternate 
interchange location except that Railroad may, in emel'gency situations only, interchange cars at 
Richland Junction. For purposes of this provision, an emergency situation includes, but is not 
limited to, the following: Force Majeure events or othe1· Acts of God; movement of High or 
Wide loads; movement 01· handling of rail secudty-sensitive materials (as such te1m is defined in 
49 CFR Paii 1580, as amended, supplemented 01· replaced) in compliance with Legal 
Requirements or other safety requirements; h·ack 01· other mechanical conditions necessitating a 
change in interchange location. Except as required by law or as provided in this Section 4.3.A, 
Railroad shall not, during the tertn of this Agl.'eement, enter a11y agreement to deliver cars in 
intel'change to any other railroad at Richland Jct. 

B. City intends to construct a public street, called Center Parkway, at the 
location of Richland Junction. Railroad further agl'ees to pi'ovide easements and rights of way 
necessary to complete Center Parkway in excliange for compensation as defined in Section 18. 

C. Railroad further agrees that if the design of Center Parkway requil'es an at-
grade crossing of a track owned or used by Railroad1 Raih'oad shall not oppose installation of a 
crossing designed in compliance with the cu!'l'e11t version of the Manual on Uniform Traffic 
Control Devices or any other applicable Legal Requirements, with the appropriate traffic control 
system to be used at the crossing to be dete11nined by an engineering study involving both the 
City and Railroad representatives. In the event that both City and Railroad representatives 
jointly agree as to the appl'Opriate traffic contt•ol system to be 'l1sed at the c1·ossing, Railroad shall 
execute .a waiver of hearing document to the Washington State Utilities and Transportation 
Commission regarding the proposed crossing. 

Section 4.4, City acknowledges that the compensation provided fol' in this 
Section 4 shall be the sole consideration for the light to use the Track1 and in no event shall City 
impose any additional charges, taiiffs, or surcharges on Railroad or any customer or receiver of 
Railroad us a condition of use of the Track for the provision of rail transportation se1vice except 
to the extent expressly set fOLth below. Notwithstanding the foregoing, City may assess 
additlonal charges, tariffs, or surchacges for maintenance, operating and dispatching costs 
associated with the Trnck if all of the fullowing conditions are satisfied: (i) City provides 
Railroad with ninety (90) days advance w1·itteB. notice of the proposed cha!'ges, tadffs or 
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surcharges and detailed infonnation concerning City's costs, including the deficit not covered by 
the then current Annual Fee; and (ii) City, Raih'oad at1d any other users of the Track al'e not able 
to negotiate, within sixty (60) days of City p!'Oviding notice in (i) above, an updated Annual Fee 
in lieu of the proposed charges to the mutual satisfaction of the parties. The increase in the 
updated Annual Fee as provided in this Section 4.4, shall not exceed Railroad's proportionate 
sha1·e of the deficit not cove1·ed by the Annual Fee pl'ior to update. Railroad's proportionate 
share shall be calculated by comparing the total number of cars handled by Railroad over the 
Track to the total number of cars handled by all users over the Track for the twelve (12) full 
months p1ior to City's notification to Raikoad ofits intent to increase the Annual Fee. 

SECTIONS 
BILLING AND PAYMENT 

Section 5.1. City shall render to Railroad a bill for the Annual Fee. 

Section 5.2. Upou reasonable 1·equest by City, Raih·oad shall furnish to City, 
within sixty (60) days of receiving such request, a statement of the number of loaded and empty 
cars handled by Railroad over all or any po1tion of the Track during the previous twelve (12) 
months. Notwithstanding the foregoing, City shall only be entitled to make one request for such 
car infOl'mation each calendar yea1• dill'ing the term of this Agreement. 

Section 5.3. All payments called for under this Agreement shall be made by 
Railroad within thil'ty (30) days after receipt of a bill therefo1• except fo1· any claims 01· demands 
for payment pursuant to Section 11 of this Agreement. No payment shall be withheld because of 
any dispute as to the co1i·ectness of items in any bill rende1·ed and any discrepancies reconciled 
between the parties hereto shall be adjusted in th.e accounts of a .subseqlient mouth, In the event 
that Railroad shall fail to pay any monies due to City within thirty (30) days after the invoice 
date, Railroad shall pay interest on such unpaid sum of twelve percent ( 12%), or the maximum 
rate permitted by law~ whichever is less. 

Section 5.4. The records of each pru'ty, insofar as they pe1tai11 to matters 
covered by this Agreement, shall be open at all reasonable times to inspection by the other party 
for a period oftlu·ee (3) years from the date ofbilli11g. · 

Section 5.5. Fo1• purposes of this Agt•eement, the terms "cost," "costs," 
"expense" and "expenses" shall include actual labor and material costs together with the 
surcharges, ovel'head percentages and equipment rentals as specified by City at the time any 
wo1'k is performed for Railroad, which su1·charges1 overhead percentages and equipment rentals 
shall be reasonable and consistent with City's thenMcurrent standard billing p1·actice, procedures, 
rates and schedules. City's overhead percentages shall not exceed sixty percent (60%) during the 
te1·m of this Agl.'ee1nent without Raikoad's 1·eview and app1·oval. 

SECTION6 
ADDITIONS, RETIREMENTS AND ALTERATIONS 

Section 6,1. City1 from time to time, and at its sole cost and expense, may make 
such changes in, additions and improvements to, and retil'en1e11ts from the Track as shall, in its 
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judgment, be necessary or desirable for the economical or safe ope1·ation thel'eof, or as shall be 
reqi1ired by any law, i·ule, regulation or ordinance promulgated by any govemmental body 
havingjul'isdictlon. Such additions and improvements shall become pat1 of the Track and such 
retirements shall be excluded from the Track, 

Section 6.2. If Railroad requests Clty to mah changes in or additions or 
improvements to the T1'ack required to accommodate Railroad's ope1·ations thereover, and 
Railroad agt'ees to reimburse City therefor, and City determines that the requested improvements 
will not adversely impact City's economic development goals, then City shall make such 
changes, additions or improvements to the Track and Railroad shall pay to City the cost thereof, 
including the ammal expense, if any, of maintaining, repairing and renewing such additional or 
altered facilities. AJ.1y facilities other than the Tl'ack, which aJ'e exclusively :funded by Railroad 
as provided for herein, shall be for the exclusive use of Railroad and City shall not allow any 
other party access to the facility without Railroad's pdo!' written agreement. 

SECTION7 
TERM 

Section 7.1. This Agreement shflll take effect on the date hereof and shall 
continue in full force and effect for three (3) yea!'s from the date hereof (he1'einafter refer'l'ed to as 
the "Initial Term") and shall automatically renew for si..1ccessive one (1) year pel'iods thereafter> 
absent termination as provided in Section 14. 

SECTIONS 
OPERATIONS 

Section 8.1. · Railroad agrees that entry to and exit from the T!'ack shall be 
controlled by City 01· any contractor or admittee designated by City. City shall require that any 
entity allowed by City to control operntions thereover shall be reqi1fred to ensure that the trains, 
locomotives and cars of all users of the Track shall be operated thereon and the1·eove!' without 
prejudice or partiality and in such manner as will afford the safest and the most economical and 
efficient movement of all traffic over the Track. Except to the extent prol1ibited by law, Clty 
reserves the right at any time by sixty (60) days pl'iol' written notice to Raih'oad and any other 
user or use1·s of the Track to assume coordination of operations over the Track consistent with 
the terms of this Section 8.1. 

Section 8.2. Railroad shall provide, at its sole cost and expense, all 
locomotives, railcars, othel' rolling stock and transportation equipment, personnel, fuel and train 
supplies necessary for Railroad to provide safe and adequate rail transportation to the fadustries. 
Railroad shall also provide, at its sole cost and expense, all radios and other communication 
facilities as necessary to comply with the regulations of the FRA. Railroad shall be solely 
responsible for all ca1· hire charges and mileage allowances on cars i11 Railroad's account handled 
over the Track. 

Section 8.3. City, at lts sole cost and expense, shall provide all necessary switch 
locks for i1se in the operation of the Track. City shall provide at no charge a reasonable number 
of keys for such switch locks to Railroad and any other user or users of the Track. 
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Section 8.4. Railroad1 at its sole cost and expense, shall perform or cause to be 
perfonned any repairs required to make locomotives, cars 01· other equipment in the custody or 
control ofRaikoad on the Track comply with Legal Requirements (as defined in Section 9.1). 

Section 8.5. City shall not place, pel'mit to be placed or allow to remain, any 
permanent or temporary material, structure, pole, or other obstruction within eight and one-half 
(8-1/2) feet laterally from the centel'li11e of strnlght track (11ine and one-balf (9-1/2) feet 011 either 
side of the centerline of curved track) or within twe11ty-th1·ee (23) feet ve!'tically from the top of 
the !'ail of any track (hereinafter referred to as 11Minimal Clearances,,), provided that if any Legal 
Requirements (as defined in Section 9.1) L"equit'e greater clearances than those provided for in 
this Section 8.5, City shall comply with such Legal Requirements. However, ve1·tical 01· lateral 
clearances which are less than the Minimal Clearances but are in compliance with Legal 
Requirements shall not be a violation of this Section, so long as City complies with the terms of 
any such Legal Requirements. 

Section 8.6. Railroad shall not place or allow to be placed any rail car within 
two hlmdred fifty (250) feet of either side of any at-g1·ade crossing 011 th~ Track, Railroad shall 
not place or permit to be placed on the City's right-of-way any permanent or temporat·y structure 
of any kind whatsoever without the prior written consent of City, which consent may be withheld 
at Citis sole discretio11, City shall require any other user or users of the Track to comply with 
the requfrements of this Section 8.6. 

Sectio11 8.7. Railroad and City agree that with respect to the at-grade road 
crossi11gs on the Po1i of Be11ton's track between the proposed Center Parkway crossing at 
Richland Junction and SR 240 (Vantage Higl1way) inclusive, Railroad shall use reasonable 
effo1is to minimize its operations over such crossings during peak highway traffic times Monday 
through Friday. City acknowledges and understands that Railroad's compliance with its 
common cal'l'ier obligations may, from time to time, require operations over such crossings 
during peak ltlghway trnffic times. Railroad agrees to use reasonable efforts to meet its 
obligations under this Section 8.7. 

Section 8.8. In the event that any user of the Track, including Railroad, 
provides notice to the City of any violation of Legal Requirements by any user of the Track, 
including Railroad, or any violation of the tenns of this Agreement or the applicable agreement 
between such user and City (including without limitation, any applicable obligation to control 
entry to and exit from the Track or operations thereon or thereover without p1·ejudice or pa1iiality 
and in such mat'.lllel' as will afford the safest and the most economical and efficient movement of 
all traffic over the Track), City shall conduct an investigatio11 into such alleged violation, and if, 
in the reasonable judgment of Cltyi Railroad or st1ch llser shall be in violation of applicable 
Legal Reqt1ire.ments or the terins of this Agreement or such user's agreement with the City, City 
shall require Railroad or such user as the case may be to cure such conduct i11 accordance with 
this Agreement or the applicable agreement, and unless and until same shall be cured in 
compliallce with this Agreement or the applicable agreement, City shall bar Railroad or such 
user as the case may be from use of the Track. 
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SECTION9 
COMPLIANCE WITH LAWS 

Section 9. 1. The parties ag1.'ee to comply with all applicable provisions of law, 
statutes, regulations, 01·di11a11ces, orders, covenants, restrictions and decisions of any 
govemmental body or court having jurisdiction (hereinaftel.' collectively refelred to as "Legal 
Requirements") relating to this Agreement a11d/or use of the Track. Each party hereto shall 
indemnify, protect, defend and bold harmless the other pal'ty and its office1·s, agents and 
employees from a11d against all fines, penalties, and liabilities imposed on the other pa1ty under 
such laws, rules and regulations by any such public authority or court having jurisdiction whe11 
attributable to the failure of the first pru.ty to coin ply with its o bligatlons in this regard. 

Section 9.2. It ls the understandi11g of the City and the Railroad that the Track 
is i11dusb'y track. Unless othe1wise required by law, Railroad does not intend to and will not seek 
or obtain any approval, ai.1thol'izatio11 Ol' ex.emption from the STB for its use or discontinuance of 
use of the Track. · 

SECTION10 
CLEARING OF WRECKS 

Section 10.1. If trains, locomotives, cars 01· equipment of Railroad are w1·ecked 
or derailed 011 the Track and require rerailing, w1·ecki11g service 01· wrecking trai11 se1-vice, 
Railroad shall be responsible fol' the pe1fo1mance of such service, including the repair and 
restoration ofr.oadbed, track and st!'llctures> provided howeve1:, that if Rail.road fails to restore the 
Track to service within a reasonable period of time> 11ot to exceed fo1ty-eight (48) hours, after 
such w1·eck oi: derailment, City, at its option, may arrange for the pe1fo11nance of such service, 
including repall' and restoration of roadbed, track and structu1·es, and Railroad shall reimburse 
City for the cost and ex.pense thereof in accol'dance with Sectio11 5 herein.. Any othel' cost, 
liability and expense, including without limitation loss of, damage to, and destl'Uction of any 
p1·operty whatsoever and illjury to 01· death of any person or persons whomsoever 01· any damage 
to 01· destrnction of the environment whatsoeve1·, including without limitation land, ail', water, 
wildlife, and vegetation, resulting from such wreck or derailment, shall be detennined in 
acco1·dance with the provisions of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by 01· under the management 
and contl'Ol of or used by Railroad at the ti.me of such wl'eck shall be promptly delivered to 
Railroad. 

Sectio11 l 0.2. If trains, locomotives, cars 01· equipment of any admittee of City, 
other than Railroad, are wl'ecked 01· derailed on the Track and reqi1ire rerailing, wrecki11g service 
01· w1·ecking train service, City shall ensul'e the pel'formance of such service> including the repail' 
and restotation of roadbed, track and stmctures, pl'Ovided however, that if City fails to have the 
Ttack restored to service within a 1·easonable period of time, not to exceed seventy·two · (72) 
ltours, after si1ch wreck 01· deraihnent1 Railroad, at its option, may arrange for the pe1forma11ce of 
such se1-vice, including repaiJ.· and resto1·ation of l'Oadbed, track and structures, and City shall 
1·eimburse Raifroad for the cost and expense thereof h1 accordance with Section 5 herein. In 
order for Railroad's costs to be eligible for reimbursement, Railroad shaU provide at least 
twenty-foui· (24) hours written notice to City and all other users .of the Track of Railroad' s intent 
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to mobilize resources to complete the work. City will be l'esponsible for coordinating resources 
of various entities to complete the repair and avoid d11plication of effort. Any other cost, liability 
and expense, including without limitation loss of, damage to, and destruction of any prope1ty 
whatsoever and injury to 01· death of any person or persons whomsoever or any damage to or 
destruction of the environment whatsoever, including without limitatio11 land1 air, water, wildlife, 
and vegetation, resulting from such wreck 01· derailment, shall be detennined in accordance with 
the provisions of Section 11 hereof. All locomotives, cm and equipment and salvage from the 
same so picked up and 1·e1noved which are owned by or under the management and contr·ol ofor 
used by City or its admittee at the tlme of such wreck shall be promptly delivered to City or its 
admittee, as the case may be. 

Section 1 I. I 

SECTION11 
LIABILITY 

A. TO THE FULLEST EXTENT PERMITTED BY LAW, RAILROAD 
SHALL 1NDEMNIFY, DEFEND AND HOLD HARMLESS CITY AND CITY'S OFFICERS, 
EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CITY INDEMNlTEES"), FROM AND AGAINST 
ANY AND ALL CLAIMS AND LIABILITIES OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON OR ENTITY, INCLUDING, WITHOUf LIMITATION, PERSONAL 
INJURIES, DEATHS, DAMAGE OR DESTRUCTION OF PROPERTY AND DAMAGE TO 
OR DESTRUCTION OF THE ENVIRONMENT WHATSOEVER, INPLUDING WITHOUT 
LIMITATION LAND, AIR, WATER, WILDLIFE, AND VEGETATION (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CLAIMS"), TO THE EXTENT SUCH CLAIMS ARE 
PROXIMATELY CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT 
BY RAILROAD AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, 
OR (II) THE NEGLIGENCE,GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF 
RAILROAD OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

B. TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILROAD AND RAILROAD'S 
OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "RAILROAD INDEMNITEES"), FROM AND 
AGAINST ANY AND ALL CLAIMS OF ANY NATURE, KIND OR DESCRIPTION OF 
ANY PERSON OR ENTITY, TO THE EXTENT SUCH CLAIMS ARE PROXIMATELY 
CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT BY CITY 
AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, OR (II) THE 
NEGLIGENCE, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF CITY OR ITS 
OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

C. UPON WRITTEN NOTICE FROM RAILROAD OR CITY, THE 
OTHER PARTY AGREES TO ASSUME THE DEFENSE OF CLAIMS OR ANY LAWSUIT 
OR OTHER PROCEEDING BROUGHT AGAINST ANY INDEMNITEE OF THE OTHER 
PARTY BY ANY ENTITY, RELATJNG TO ANY MATTER COVERED JN THJS 
AGREEMENT FOR WHICH THE OTHER PARTY HAS AN OBLIGATION TO ASSUME 
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LIABILITY FOR AND/OR SAVE AND HOLD HARMLESS SUCH INDEMNITEE. THE 
OTHER PAR TY SHALL PAY ALL COSTS INCIDENT TO SUCH DEFENSE, INCLUDING, 
BUI' NOT LIMITED TO, ATTORNEY'S FEES, INVESTIGATOR'S FEES, LITIGATION 
AND APPEAL EXPENSES, SETTLEMENT PAYMENTS, AND AMOUNTS PAID IN 
SATISFACTION OF JUDGMENTS. 

D. NOTWITHSTANDING ANY PROVISION TO THE CONTRARY 
HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY PUNITIVE OR EXEMPLARY 
DAMAGES ARISING OUT OF THE CONDUCT OF AN INDEMNIFIED PARTY OR THE 
EMPLOYEES, A GENTS, OFFICERS, OR CONTRACTORS OF AN INDEMNIFIED PARTY. 

Section 12.1. 

SECTION 12 
INSURANCE 

A. Railroad · shall, at its sole cost and expense, procul'e and maintain during 
the tenn of this Agreement the following insurance coverage: 

!. Cominercial General Liability insurance. This insurance shall 
contain broad form contractual liability with a combined single 
limit of a minimum of $2,000,000 each occmtence and ai1 

aggregate limit of at least $4,000,000. Coverage must be 
purchas.ed on a post"1998 ISO occurrence fo11n or equivalent and 
include coverage for, but not limited to: 

• 
• 
• 
• 

Bodily Injury and Property Damage 
Personal Injury and Advertising Injury 
Ffre legal Jiabillty 
Products and completed opel'ations 

This policy shall also co11tai11 the following endorse111e11tsi which shall be 
indicated on the ceitificate of insurance: 

• The employee a11d workers compensatio1Helated 
exclusions in the above policy sliall not apply with respect 
to claims related to railroad employees. 

• The definition of insured contrnct shall be amended to 
remove any exclusion or other litnltation for any work 
being done within fifty (50) feet of the Track. 

• Any exclusion related to explosion, collapse and 
underground hazards shall be 1'emoved. 

No other endorsements limiting coverage may be induded on the policy with 
l'egard to Railroad's use of the Track undet this Agreement. 
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2. Business Automobile Insurance. Tl1is insurance shall contain a 
combined single limit of at least $ l 10001000 per ·occu1·l-ence, and 
include coverage fo1-, but not limited to: 

• Bodily lnjW'Y and property damage 
• Any and all vehicles owned, used or hired 

3. Wo1'kers1 Compensation and Employers Liability insurance 
including coverage for, but not limited to: 

• Raill'oad's statutoiy liability under the worker's 
compensation laws of the State of Was1tlngton. If optional 
under State law, the insurance must cover all employees 
anyway. 
Employers' liability (Pait B) with limits of at least 
$500,000 each accident, $500,000 by disease policy limit, 
$500,000 by disease each employee. 

4. Excess Liability insurance in an amount not less than $10,000,000 
each occunenc.e and $10,000,000 ag~regate limit. 

B. Railroad shall also comply with the following requirements: 

l. Whe1·e allowable by law, all policies (applying to coverage listed 
above) shall co11tain no exclusio11 for punitive damages and 
certificates of insurance shall 1·eflect that 110 exclusion exists. 

2. Raikoad agrees to waive its right of recovery against City and 
Indemnitees under· its Comme1·cial General Liability, Automobile 
Liability, and Wodcers' Compensation/Employers Liability 
insurance covel'ages. 

3. Railroad's i11surance policies through policy endorsement must 
include wo1'ding which states that the policy shall be pdtnary and 
no11-contdbuth1g with respect to any insurance can'ied by City, 
The certificate of insurance must l'eflect that the above wording is 
included in evidenced policies, 

( 

4. All policy(ies) i·equired above (excluding W 01·kers' Compensation) 
shall include a sevet'ability of interest endorsement and shall name 
City as an additional insul'ed by endorsement using additional 
insured fom1 CG 26 07 04 with respect to Railroad's use of the 
Tl'ack under this Agl'eemeut. Seve1·ability of .interest and naming 
Clty as an additional insured shall be indicated on the certificate of 
insurance. 
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5. Except lf Railroad is a Ctass I rail carrier as defined undel' the 
regulations of the STB, Railroad is not allowed to self-insure 
without the pl'ior written conse11t of City, If granted by City, any 
deductible, self insured rete11tion or other financial responsibility 
for claims shall be paid directly by Railroad. Any and all City 
liabilities that would othe1wise1 in accordance with the prnvisio11s 
of this Agreement, be covered by Railroad's insura11ce shall be 
paid by Rai!l'oad as if Railroad elected not to include a deductible, 
self-insured retention or other financial responsibility for claims. 

6. Prior to entering upon the TJ'ack, Railroad shall furnish to City an 
acceptable certificate(s) of insura11ce including an original 
signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments and referencing the 
contract audit/folde1· number if available. The policy(ies) shall 
contain a provision that obligates the insurance company(ies) 
issuing such policy(ies) to 11otify City in wl'iting at least thirty (3 0) 
days prior to any cancellation, non"renewal, substitution or 
material alteration, Th.is cancellation provision shall be indicated 
on the ce1iificate of insurance. In the event of a claitn 01· lawsuit 
involving City arising out of this Agreement, Raihoad will make 
available any requil'ed policy covering such claim or lawsuit, 

7. Any insurance policy shall be written by a reputable insurnnce 
company acceptable to City or with a cu11'ent Best's Guide Rating 
of A and Class VII or better, and authorized to do business in the 
State of Washington. 

8. Raill'oad represents that this Agreement has been thoroughly 
reviewed by Railroad's insurance agent(s)/broker(s), who have 
been instrncted by Railroad to procure the insurance coverage 
l'equired by this Agreement. Allocated Loss Expense shall be in 
addition to all policy limits for cove1·ages referenced nbove, 

9. Not more frequently than once every five (5) years, City may 
reasonably modify the required insurance cove1•age to reflect then­
current risk management practices in the 1·ai!road industry and 
underwriting practices in the insurance industry. 

10. Failure to provide evidence as 1·equi.red by this section shall entitle, 
but not require, City to terminate this Agreement immediately, 
Acceptance of a ce1iificate that does not comply with this section 
shall not operate as a waiver of Railroad's obligations here11nder. 

11. The fact that insurance (incltiding, without limitation, self­
insu1·ance) is obtained by Rail1'oad shall not be deemed to release 
or diminish the liability of Railroad including, wJthout limitation, 
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liability under the indemnity pl'ovlsions of this Agreement. 
Damages 1·ecoverable by City shall not be limited by the amount of 
the required insurance coverage. 

c. City shall waive in wl'lting the above insurru1ce requil'ements if Railroad is 
a Class I l'ail cai·rler as defined in the i·egulations of the STB. 

Sectiou 13.1 

SECTION 13 
ENVIRONMENTAL 

A. Railroad · shall strictly ·comply with all federal, state and local 
envirorunental laws and J'egulations in its use of the Track, including, but not limited to 
Environmental Laws, Railroad shall not maintain a treatment, stol'age, transfer or disposal 
facility, 01· undergrou11d storage ta1tl<:1 as detilted by Enviromnental Laws, anywhere 011 the 
Track. Railroad shall not release or suffel' the release of oil or hazardous substances, as defined 
by Envkomnental Laws, auywhere on the Track. Any such release shall not be considered a 
default of this Agreement but shall be remedied as described below. 

B. In the eve1tt of any such release described in Section 13.1.A., then 
Railroad shall provide immediate notice to City's Contract Officer at (509) 942~7327 of any 
release of hazru·dous substances on 01· from the Track, violation of Envil'orunental Laws, o.i· 

inspection 01· inquiry by government authorities charged with enf01·cing Environmental Laws 
with respect to Railroad's use of the Track. Raill.'oad shall use reasonable effo1is to promptly 
respo1td to any release on or about the Track. Railroad also shall give City immediate notice of 
all measures undertaken 011 behalf of Railroad to investigate, remediate, respo11d to 01· otherwise 
cure such release or violation. 

C. In the event that City receives notice from Railroad 01· otherwise learns of 
a release or vlolatio11 of E11viromne11tal Laws on the Tl'ack which occu1·red or 1nay occur during 
the term of this Ag1·eement for which Raih'oad is responsible pursuant to this Agreement, City 
inay 1'equire Railroad, at Railroad>s sole 1·isk and expense, to take ti11,1ely measures to investigate1 

1-emediate, i·espond to 01· otherwise cu1·e or prevent such release or violation affecting the Tl'ack. 

D. Railroad shall promptly report to City in writing any known co11ditions or 
activities on the Tl'ack which create a risk of harm to pe1·sons1 prope1'ty or the envil'omne11t and 
shall take whatever action is necessary to pl'event injury to persons 01· property arising out of 
such conditions 01· activities; provided1 however, that Railroad's reporting to City shall not 
relieve Railroad of any obligation whatsoever imposed on it by this Ag1·eeme11t. Rnill'Oad shall 
promptly respond to City's request for informatio11 l'ega1·ding said conditions or activities. 

SECTION 14 
TERMJNATION 

Section.14.1. Railroad may terminate this A.greeme11t at any time aftel' one year 
from the Effective Date, by giving City not less than six (6) months' Wl'itten notice of 
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termination. Upon expiration 01· termination of th.is Agt·eement co11siste11t with the terms hel'eln, 
all rights of Railroad to use the Track shall cease. 

Sectiou 14.2. Notwithstanding any other provision of this Agreeine11t except 
Section 14.3, at any time after the Effective Date, City may terminate this Agreement if Railroad 
shall default 011 01· breach any of its material obligations hereunde1·, including but not limited to 
timely payment of compensation to City pursuant to Section 4.1, and Railroad fails to cure such 
default or breach within thirty (30) days of receipt of w1itten notice from City speclfying such 
default or breach. 

Section 14.3. Notwiilista11di11g any other provision of this Agreement, at any 
time after the Effective Date, City may terminate this Agreement ifRaikoad fails to comply with 
its material obligations under Section 4.3 herein and Railroad does not cure such failure within 
thirty (30) days of 1·eceipt of written notice :from City specifying such failure. 

Section 14.4. Termination of this Agreement shall not relieve or release eithe1· 
party hel'eto from any obligation assumed or from any liability which may have arisen or been 
incun-ed by elthe1· party under the te1ms of this Agreement pl'i01· to the te11nination hereof. The 
Annual Fee paid by Railroad to City pursua11t to Section 4.1 shall be non-refundable if 
termination of this Agreement becomes effective afte1• June l of the year to which the Annual 
Fee applies. 

SECTION 15 
NOTICES 

Section 15. Any notice requked or pe11nitted to be given hereunder by one 
party to the other shall be in writing and the same shall be given and shall be deemed to have 
been served and given if (l) placed in the United States mail, cel'tified, retum receipt requested, 
or (ii) deposited into the custody of a natio11ally recognized overnight delive1·y service, addressed 
to ilie pruiy to be notified at the address for such pa!'ty specified below, 01· to such other address 
as the paity to be notified may designate by giving the other party no less than thirty (30) days, 
advance written notice for such change in address: 

lfto Ci~: Community Development Services 
Att11: Horn Rapids Rail Spu1• 
City of Richla11d 
975 George Washington Way 
P.O. Box 190, MS #18 
Richland, WA 99352 
(509) 942-7593 
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If to Railt'oad: 
General Manager Joint Facilities 
1400 Douglas Street 
MS 1180 
Omaha, Nebraska 68179 
(402) 544-2292 

SECTION 16 
ARBITRATlON 

Section 16, 1. A11y dispute arising between the parties hel'eto with respect to any 
of the pl'Ovisions of this Agreement which catmot be settled by the pa1ties themselves shall be 
resolved in accordance with the Co1mnercial Arbitration Rules of the American Arbitration 
Association, as such mles may be amended from time to time, and as shall be applled with 
reference to the customs and practices of the railroad industry. Any such arbitration shall be held 
in Richland, Washington or at such othe1· location as may be mutually acceptable to the pa1ties 
hereto. The decision of the arbitrato1· 01· arbitl'ation panel shall be final and conclusive upon the 
parties hereto. A final decision and award of the arbitration panel shall be enforceable in any 
court of competent jul'isdiction i11 the United States of America. Each party to the arbitration 
shall pay the compensation, costs, fees and expenses of its own arbitrator, witnesses, exhibits and 
counsel. The compensation, costs and expenses of any neutral arbitrator, if any, shall be borne 
equally by the patties hereto. The arbitrator or arbitl'ation panel shall not have the power to (a) 
award punitive or consequential damages, (b) determine violations of antitmst or ci·iminal laws, 
or (c) reform the terms of this Agreement, ln wh?le or in part. 

SECTION 17 
MISCELLANEOUS 

Section 17.1. This Agreement expresses the entire agreement between the parties 
and supersedes all pl'ior oral or written agreements, commitments, or understandings with respect 
to the matters provided for herein, provided however, no modification of this Agreement shall be 
binding upon the pruty affected unless set forth in writing and duly executed by the affected 
party. 

Section 17.2. This Agreement shall be binding upon and inul'e to the benefit of 
City and Railroad, and shall be binding upon the successors and assigns of Railroad, subject to 
the limitations hereinafter set forth. Railroad may not assign its rights lmder this Agreement or 
any it1terest therein, or attempt to have any other person assume its obligations in whole or in 
part under this Agreement, without the prior written consent of City which consent inay be 
withheld; in City's sole discretion; provided, however, no such consent shall be required where 
assignment occms as a result of a sale or tl'ansfer of all or substantially all of the assets of 
Railroad pursuant to merge1·, sale, consolidation, combination, or order 01· decree of 
gove111mental authority. 

Section 17,2.1. Notwithstanding Section 17.2 of this Agreement, UP shall have 
the l'ight, at its sole discretion and upon ten (10) days advance written notice to the City, to name 
an agent to handle UP mil traffic to and from Industries located along the Track. While handling 
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such UP tl'affic, for the purposes of this Agl.'eement> a11y agent so named by UP shall be 
considered to be UP, and City may e11force the p!'ovisions of this Agreement against UP for the 
acts of such agent. Regardless of whethe1· Ol' not UP names an agent as provided for in this 
Section 17 ,2.1, UP shall continue to lrnve the right to handle pa1t or all of its own trnffic to 
Industries. 

Section 17 .3, If fulfillment of any provision hereof shall be declared invalid 01· 
unenforceable under applicable law, such provision shall be i11effective only to the ex.tent of such 
invalidity or unenforceability, without invalidating or rendering unenforceable the remainder of 
such provision 01· the remaining provisions of this Ag1.'eement, which shal11·e111ain in full force 
and effect. 

Section 17.4. Section headings used in this Agreement are inserted for 
convenience of reference only and shall not be deemed to be a part of this Agreement for any 
purpose. 

Section 17 .5. This Agreement shall be govemed and conshued in accordance 
with the laws of the State of Washington. It. is expressly agreed that no party may sne 01· 
commence any litigation against the other party unless such legal proceeding is brought in state 
court in Washington. 

Section 17.6. No modification, addition or amendment to this Agreement shall 
be effective unless and until such modification, additJon 01· amendment is in writing and signed 
by the pai!ies he1·eto. This Agl.'eement is made and intended for the benefit of the pa1ties hereto 
and their respective successors and permitted assigns and for no other parties. 

Section 17.7. This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original a11d all of which together shall be deemed to be 
one and the same instrument. 

Section 17 .8. The patiies each 1·epresent and wn11·ant to each other that ueithe1· 
has employed a broker in co1mection with this transaction. In the event there is a claim against 
eithe1· patiy hereto with respect to a11y broker whatsoever other than as set fo1ih in this Section 
17 .8, the party whose action gives rise to the claim for commission shall indemnify the other 
party against any liability, damage, cost or foe in co1mectio11 with suc11 claim, including, without 
limitation, attomeys' fees and costs. 

Section 17 .9. The failure of either of the parties hereto in one or more instances 
to insist upon strict perfonnance or observation of one or more of the covenants or conditions 
hereof, or to exercise any remedy, privilege, or option herein confen·ed upon or rese1ved to such 
party, shall not operate and shall not be constiued as a 1·eli11quis!unent 01· waive1· for the future of 
such covenant 01· condition Ol' of the right to enforce the same 01· to exercise such pl'ivilege, 
option, or remedy, but the same shall continue in full force and effect. 

Section 17.10. Raill'Oad shall, on the last day of the term, ol' upon any earliet 
termination of this Agreeme11t, peaceably and in an orderly maimer vacate the Track free of any 
property of Railroad 01• thit•d pa1iies placed by Railroad thereon. Railroad shall, if not in default 
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hereunde1·, remove its equipment, goods, trade fixtures and effects and those of all perso11s 
claiming by, through or under it, provided that such l'emoval does not cause i11'eparable damage 
to the Track, Any personal property not used h1 connection wlth the operation of the Track and 
belongil1g to Railroad, if not removed at the te1mination hereof, and if City shall so elect, shall be 
deemed abandoned and become the prope1ty of City without ally payment or offset thel'efor. 
City may i·emove such pl'operty from t11e Track and store it at the risk and expense of Railroad if 
City shall not so elect. Railroad shall repait' and 1·estore all damage to the Ti·ack caused by the 
removal of any of Railroad's equipment and perso11al property. Railroad, if requested by City, 
shall remove all signs placed on the Track by Railroad and restore the po1tion of the Track on 
which they were placed substantially to the same condition as immediately prior to" installation 
the1·eof. 

Section 17.11. The failure of Raih'oad to vacate the Track 0_11 the expiration or 
termination of this Agreement as required pursuant to the tenns of this Agreement and the 
subsequent holding over by Rai11·ond, with or without the consent of City, shall result in the 
creation of a tenancy at will at a monthly fee equal to one hundl'ed fifty percent (150%) of the 
then-applicable Annual Fee divided by twelve (12), for each month or po1'tio11 thereof in which 
the Railroad holds over, payable on the tenth (10111

) day of the following month. This p1·ovisio11 
does i1ot give Railroad any right to hold over at termination of this Agreement, and all other 
te1ms ai1d conditions of this Agreement shall remain in force during any tenancy at will created 
by any holding over by Raih'oad. 

SECTION18 
RELOCATION AND COMPENSATION 

Section 18.1. Railroad has secured all agreements necessa1·y with Tri·City 
Railroad Compru1y, LLC (11Tl'i-City Railroad") to pennanently relocate the UP/Tri City Railroad 
interchange ("Inte1·cha11ge,,) from Richland Junction and the path of the Center Parkway. 
Pursuant to the Tl'i·City Railroad agt•eeinents, Railroad shall relocate its Interchange with Tri­
City:Railroad within thhty (30) days of the effective date of this Agreement. 

Section 18.2. Within sixty (60) days afte1· relocation of the Interchange, City shall 
pay to Railroad $21100,000 (which constiMes $2,000,000 for the i·elocation of the !llterchange 
and offset for Raill'oad's increased ope1·ati11g expe11se and $100,000 fol' the easement, as 
described below). 

Section l8.3. · The payment described it1 Section 18.2 pl'Ovides compensation to 
the Railroad for the following: 

a, The Railroad's estimated cost of u1c1·eased operating expense and to replace 
rail assets lost di1e to the relocation of the Intercha11ge, 

b. A roadway and utility easeme11t conveyed by the Railroad to the City of 
Ke11newick. for the completion of Center Parkway across Railroad's prope1ty 
at Richland Ju11ctio11 as described below. 
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c. Salvage by the City of all Railroad Track Mate1ials (defined below) located 011 
Raih·oad's property at Richland Ju11ction west of the Richland Jtmctio11 switch 
between :M.P 18,8 and the end of track at MP 19.5. 

Section I 8.4 Railroad shall convey an easement in width not to exceed eighty 
(80) feet to City fo1• the Center Parkway across Raih'oad's rigbt of way. The easement shall 
allow for curb cuts on each side of the road to serve Railroad's adjacent property. The easement 
shall be delivered to City no later than the date 11pon which the I.nterchauge operations are 
relocated away from the Center Parkway. 

Section 18.5 As of the date 1nterchange operations are relocated away from 
Richland Junction and the Center Parkway, the City will assume ownership and control of the 
Railroad Track Materials. Railroad Track Materials is defined to include rnil, ties, switches and 
other track materials which make up the current interchange track between MP 18.8 and the end 
of track at MP 19.S ofRaill'oad>s Kalan Industrial Lead west of the Richland .Junction switch. At 
its sole l'isk, cost and discretion the City may remove, salvage or reuse all Railroad Track 
Materials; provided, however, that the City first obtains a right of entry to Railroad's property 
from Railroad. 

Section 18.6 Subseqi1ent to relocntlon of tlle 1nte1·change, Railroad shall not 
reestablish an interchange operation at Richland Junction 01· the Center Parkway location, 01· any 
portion thereof, or sell or lease property at Richland Junction 01· the Center Parkway location to 
a11othe1· 1·ailroad for the purposes of establishing a switching or i11terchange operation, 

Section 18.7 Notwithstanding any tennination of this Agreement, Section 18.6 
above shall remain in full force and effect u11til City, at its sole election, shall agree to any 
proposed change. 

IN WITNESS WHEREOF, the parties hereto have caused this AgJ.'eement to be executed in 
duplicate the day and year first herein above wl"itten. 

CITY OF IUCHLAND, 
WASBlNGTON 

CYNTHIA D. JOHNSON 
City Manager 

ATTEST: 

MARCIA HOPIUNS 
City Clerk 

UNION PACIFIC 

4~ . . . r .. I ... . . . . . 

oeorge M.Stt;m . ' '· 
General Manager Joint Facilities 

APPROVED AS TO FORM: 

THOMAS 0. LAMPSON 
City Attorney 
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STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 
15 W Yakima Ave, Ste 200 •Yakima, WA 98902-3452.• (509) 575-2490 

April 21, 2014 

City of Richland 
Attn: Aaron Lambert 
3100 George Washington Way 
Richland, WA 99354 

RE: Order # 10664 - Authorization for work in isolated wetlands for the Central Washington 
Transfer Terminal Railroad Embankment Project. 

Dear Mr. Lambert: 

The request for certification for proposed work in isolated wetlands in the Horn Rapids Industrial 
Park area has been reviewed. On behalf of the State of Washington, we certify that the proposed 
work, as·conditioned by the enclosed Order, will comply with applicable provisions of90.48. 
RCW, WAC 173-201A 260 and other appropriate requirements of State Law. 

· This authorization is subject to the conditions contained in the enclosed Order. If you have any 
questions, please contact Catherine Reed at (509) 575-2616. The enclosed Order may be 
appealed by following the procedures described in the Order. · 

Enclosure 

By certified mail: 7009 2250 0004 4951 1836 

cc: Premier Excavation - Todd Johnson 
RGW Enterprises - Roger Wright 
Corps of Engineers-Tim Erkel 
Re'0'l~~1~A~~~~~~J~~i~~~Nausman 

....... 

. ! 
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STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

IN THE MATTER OF THE REQUEST BY 
The City of Richland 
FORAN ADMINISTRATIVE ORDER TO 
CONDUCT WORK IN ISOLATED WETLANDS 

TO: City of Richland 
Attn: Aaron Lambert 
3100 George Washington Way 
Richland, WA 99354 

) ORDER # 10664 
) 
) 
) 

This is an Administrative Order requiring the city of Richland to comply with Chapter 90.48 
RCW and the rules and regulations of the Department of Ecology (Ecology) by taking certain 
actions which are described below. RCW 90.48.120(1) authorizes Ecology to issue 
Administrative Orders requiring compliance whenever it determines that a person has violated or 
creates a substantial potential to violate any provision of Chapter 90.48 RCW. 

Ecology received SEPA documents in late 2013 and the application for a Construction 
Stormwater Permit for the Central Washington Transfer Terminal Railroad Embankment project 
in late February 2014 from the project contractor. While reviewing the permit application, it was 
determined that the grading project will require fill to be placed in approximately 2720 square 
feet of a category III isolated wetland. (The isolated wetland determination by the Corps of 
Engineers was made in 2008, but the Corps reference number from that detennination is not 
currently available.) Fill will also be placed in 5,030 square feet of wetland buffer. In oi'd~r to 
comply with state policy of"no net loss" of wetland function, a wetland and wetland buffer 
mitigation plan was submitted to Ecology on March 28, 2014 by Shannon and Wilson on behalf 
of Premier Excavation and the city of Richland. The wetland fill location for the project is 
located in the Hom Rapids Business Center in Richland, generally west of American Rock 
Products' pit site, north of SR 240, south of Battelle Blvd and west of Stevens Drive in the city 
of Richland, sections 22 and 27, Township 10 N Range 28 East, in WRIA 40. The wetland fill is 
part of grading and fill preparation for a proposed rail loop which will connect to the existing Tri 
Cities Railroad track to the north. 

This Administrative Order authorizes 2720 square feet of Category III isolated. wetland impacts 
and 5030 square feet of wetland buffer impact at the project location. Mitigation for this 
proposal will consist of 5,440 square feet of Wetland Creation, and 5,030 square feet of Wetland 
Buffer Enhancement for a total mitigation area of 10,470 square feet. This Order also authorizes 
all other actions as proposed in the "Wetland Boundary Verification and Wetland Buffer 
Mitigation Plan, City of Richland Rail Loop Project, dated March 24, 2014" (herein called the 
"the wetland mitigation plan") in the wetland complex generally south of the fill location. 
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For purposes of this Order, the term "Applicant" shall mean the city of Richland and its agents, 
assigns, and contractors. 

In view of the foregoing and in accordance with RCW 90.48. 120(1): 

IT IS ORDERED that the Applicant shall comply with the following: 

A. General Conditions: 

1. The Applicant shall construct and operate the project in a manner consistent with the 
project description contained in the SEP A documents, construction storm.water permit 
application and the wetland mitigation plan received by Ecology on March 24, 2014 
or as otherwise approved by Ecology. 

2. For purposes of this Order, all submittals required by its conditions shall be sent to 
Ecology's Central Regional Office, Attn: Catherine Reed, SEA Program, 15 West 
Yakima Avenue, Suite 200, Yakima, WA 98902. Any submittals shall reference 
Order No. 10664. . 

3. The Applicant shall provide access to the project site and miti.gation site upon request 
by Ecology. 

4. Copies of this Order shall be kept on the job site and readily available for reference 
by Ecology personnel, the construction superintendent, construction managers and 
foremen, and state and local government inspectors. 

5. Nothing in this Order waives Ecology's authority to issue additional orders if Ecology 
determines further actions are necessary to implement the water quality laws of the 
state. Further, Ecology retains continuing jurisdiction to make modifications hereto 
through supplemental order, if additional impacts due to project construction or 
operation are identified (e.g., violations of water quality standards, downstream 
erosion, .etc.), or if additional conditions are necessary to further protect the public 
interest. 

6. The Applicant shall ensure that all appropriate project engineers and contractors at the 
project site have read and understand relevant conditions of this Order and all 
permits, approvals, and documents referenced in this Order. The Applicant shall 
provide Ecology a signed statement (see Attachment A for an example) from each 
project engineer and contractor that they have read and understand the conditions of 
this Order and the above-referenced permits, plans, documents and approvals. These 
statements shall be provided to Ecology before construction begins at the project. 
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B. Notification Requirements: 

1. The Applicant shall provide written notification (FAX, e-mail or mail) to. Ecology's 
Central Regional Office wetland specialist, Catheriile Reed, in accordance with 
condition A.2 above for the following activities: 

a. At least ten (10) days prior to a pre-construction meeting 
b. At least ten (10) days prior to the onset of any work on site 
c. At least ten (10) days prior to the onset of in-water work, including wetlands · 
d. At least ten (10) days prior to the onset of work at the wetland mitigation site 

. e. Immediately following a violation of the state water quality standards or any 
condition of this Order 

f. Within fourteen (14) days after completion of construction. 

C. Wetland Compensatory Mitigation Conditions: 

1. The Applicant shall mitigate wetland impacts as described in the plan entitled 
"Wetland Boundary Verification and Wetland Buffer Mitigation Plan City of · 
Richland Rail Loop Project dated March 24, 2014" except as modified in this Order 
or revised and approved by Ecology. 

2. The Applicant shall submit any changes to the mitigation plan in writing to Ecology 
(per condition A.2. above) for review and approval before work begins or when 
problems occur during construction requiring plan changes. 

3. To ensure proper installation, the Applicant's wetland professional must supervise 
and inspect all mitigation site construction and planting. 

Implementation 

4. The Applicant shall begin the compensatory mitigation project before or concurrent 
with impacting wetlands, unless prior approval from Ecology is obtained. Ecology 

· may require additional compensation to account for additional temporal loss if the 
mitigation is not completed in a timely manner. 

5. The Applicant shall ensure that all excess excavated site material is disposed of in an 
appropriate location outside of wetlands and their buffers and above the 100-year 
floodplain. 

6. If seeding is used as a temporary erosion control BMP, it must be a wetland mix 
consisting of native, annual, non-invasive plant species, unless Ecology approves an 
alternate mix. · 

7. The Applicant shall place signs at the extent of the mitigation area's boundaries, 
including buffers, which mark the area as wetland niitigation. At least one sign 
should be placed on each fence/gate access point to the wetland mitigation area. 
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.. 
8. Upon completion of site-grading and prior to planting, the Applicant shall submit to 

Ecology written confirmation that the finished grades are consistent with the 
approved mitigation plan or subsequent Ecology-approved plan changes. Written 
confrrmation can be a signed letter from the surveyor or project engineer indicating 

· how final elevations were con.finned and whether they are consistent With the plan. 

9. Within ninety (90) days of completing site construction and planting, the Applicant 
shall submit a final as-built report with maps to Ecology. The As-Built report must: 
a. Docu.µient site conditions at Year Zero; 
b. Be submitted to Ecology per Condition A.2. of this Order as one hard copy and 

one electronic file; 

10. If the mitigation project installation is not completed within 13 months of this Order's 
date, the Applicant shall submit a written construction status report and submit status 
reports every 12 months until construction and planting are complete and the final as-
built report is submitted. · · · 

Monitoring and Maintenance: 

11. The Applicant shall water and maintain all pl~tings at the mitigation site as needed 
to meet the mitigation plan's performance standards. 

12. The Applicant shall monitor the mitigation site over a span of 5 years. Additional 
monitoring of the mitigation area may be required by Ecol~gy if wetland monitoring 
reveals that performance measures are not being met. · 

13. The Applicant shall submit monitoring reports (one hard copy file and one electronic 
file per Condition A.2. of this Order) to Ecology documenting site conditions at the 
mitigation site for the years 1, 3 and 5 at a minimum. The city of Richland may 
require additional reports as referenced in section 6.5 of the wetland mitigation plan. 

14. The Applicant shall implement the mitigation plan's contingency measures if goals, 
objectives, and performance standards are not befug met. 

15. Prior to implementing any unidentified contingency measures, the Applicant shall 
consult with Ec<?logy. 

16. When necessary to meet the performance standards, the Applicant shall replace dead 
or dying plants with the same species, or a native plant alternative appropriate for the 
location, during the first available planting season and note the species, numbers, and 
approximate locations of all replanted materials in the subsequent monitoring report. 

17. The property owner shall grant Ecology access to the mitigation area for inspection 
during the 5 year m~nitoring period or ~til mitigation success has been achieved. 

Failure to comply with this Order may result in the issuance of civil penalties or other actions, 
whether administrative or judicial, to enforce the terms of this Order. 
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You have a right to appeal this Order to the Pollution Control Hearings Board (PCHB) within 30 days of the date of 
receipt of this Order. The appeal process is governed by Chapter 43.21B RCW and Chapter 371-08 WAC. "Date of 
receipt" is defined in RCW 43.21B.001(2). 

To appeal you must do all of the following within 30 days of the date ofreceipt of this Order. 

• File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means actual 
receipt.by the PCHB during regular business hours. 

• Serve a copy of your appeal and this Order on Ecology in paper form - by mail or in person. (See addresses 
below.) E-mail is not accepted. 

You must also comply with other applicable requirements in Chapter 43.21B RCW and Chapter 371-08 WAC. 

Department of Ecology 
Attn: Appeals Processing Desk 
300 Desmond Drive SE 
Lacey, WA 98503 

Pollution Control Hearings Board 
1111 Israel RD SW 
STE 301 
Tumwater, WA 98501 

Gary Graff, PW 
Regional Section Manager · 

Department of Ecology 
Attn: Appeals Processing Desk 
PO Box 47608 
Olympia, WA 98504-7608 

Pollution Control Hearings Board 
PO Box40903 
Olympia, WA 98504-0Q03 

Shorelands and Environmental Assistance Program 
Central Regional Office - . Ecology 
State of Washington 
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ATTACHMENT A 

. City of Richland 
Water Quality Certification Order #10664 

Statement of Understanding of 
Water Quality Certification Conditions 

I have read and understand the conditions of Order # 10664 Section 401 Water 
Quality Certification for the Central Washington Transfer Terminal Railroad 
Embankment Project. I have also read and understand all permits, plans, 
documents, and approvals associated with the above-referenced Project referenced 
in the Order. 

Signature Date 

Title 



EXHIBIT 16 



\ 

WHEN RECORDED RETURN TO: ~ 
City Attorney 
City of Richland 
P.O. Box 190 
Richland, WA 99352 

EXC~ E fAX N(i' RtotJii~t:D 
8!:tii'ON C'.:l.!N~Y f;;:,; ,~,: 'i.t...\ CIV ~5iOl'l 

(\ "-, '\ 
lfi?{p,~ .di~ OEF'UTY 

,, '\ 
\. '\ 

· ~-& Z) 
Portion of Tax Parcel No. 1-2108-1-00-0001-015 ~ 
~:~~:~1~;M:;::C::,::RTH, RANGE 281Q ~ 

~T¥~r~F~1i.~~~~i~~i;fl§~j~~ 
vehicles to access the rail cars. The ease~f'sl:ta.!Lbe' iri and over the following 
described real property situated in the City ofRishian<Y,'County of Benton, State 
of Washington as legally describ~low and as shown on the attached Exhibit 

A: ~~~ 
AN EASEMENT FOR A RAILS ~. Ef~G 5fi-.ob FEET IN WIDTH LYING IN 
THAT PORTION OF THE WE~ AJ!.~· · CTION 21, TOWNSHIP 10 
NORTH, RANGE 28 E~T. W. 01 5 ICHLAND, BENTON COUNTY, 
WASHINGTON, SAID~M:~. E~~ TB B(E N BARALLEL AND ADJACENT TO THE 
FOLLOWING DESCRIBE~~'~/ 

COMMENCING AT T ~CORNER OF A PARCEL AS DEPICTED 
IN RECORD OF sui,~ y NO. 1 AND AS DESCRIBED IN DEED 
RECORD. EDJ~~DER\A . DITOR F. ILE NO. 2006-031629, BOTH BEING 
RECORDS ~~0~ OOUl> ,WASHINGTON, SAID CORNER ALSO 
BEING A Ft~~ :IEWEs ERLY RIGHT-OF-WAY MARGIN OF 
KINGS~._,tit~~ A ~ .· SOUTH LINE OF THE CITY OF RICHLAND 
RAILR ~.~ OF·WA'I AS DEPICTED IN RECORD OF SURVEY NO. 
2934 ft. I~~ DES~~ IN DEED RECORDED UNDER AUDITOR'S FILE 

~~3~~~~~~ACoNg r~~ ~6~i~I~~ ~~us~;6;~~~g~~~~T~T-OF-
WAY~F. R-A-QISrAN.tE OF 646.75 FEET; THENCE LEAVING SAID 
RAI 5· · ~IG~T-C5"WAY AND CONTINUING SOUTH 89°32'55" WEST FOR 
A DI ANCE F,j343.78 FEET TO THE TRUE POINT OF BEGINNING; 
TH~~~ON lf-JUING SOUTH 89°32'55" WEST FOR A DISTANCE OF 640.00 
F~~~RMINUS OF SAID LINE. 

{~ 
~~ 
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HORN RAPIDS 
INDUSTRIAL PARK 

• 1: CERTIFIED DEF 
• 2: COST LESS CARPET 
• 3: NORTHSTAR BIOFUELS (JBS) 
• 4: PERMA-FIX NORTHWEST 
• 5: CENTRAL WASHINGTON CORN 

PROCESSORS (CWCP) 

• 6: AGRO GYPSUM 
• 7: CENTRAL WASHINGTON CORN 

PROCESSORS (CWCP) 
• 8: PREFERRED FREEZER SERVICES 
• 9: WEST COAST WAREHOUSE 

(WCW) 

• 10: DEL HUR INDUSTRIES 
• 11: HOOKS CRANE SERVICE 
• 12: WALTERS INC. 
• 13: GAVILON 



CITY PASSING TRACK LOOKING EAST CITY MAINLINE LOOKING EAST 

CITY PASSING TRACK LOOKING WEST CITY MAINLINE LOOKING WEST 
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1. Executive Summary 

The Horn Rapids Master Plan (HRMP) area is an approximately 
2,466 acre industrial and business center development 
serving as a gateway to the City of Richland, Washington 
(City). With outstanding transportation access, the HRMP 
has been envisioned as an employment center for the 
community and is anticipated to provide employment and 
business opportunities for the region. The area generally 
resembles a large triangle, bounded on the first side by 
Horn Rapids Road, on the second side by the Landfill and 
Twin Bridges Road and on the third side by State Route 240 
(SR 240). The site hosts a variety of existing industrial and 
business center uses. The Hanford Nuclear Reservation, 
located to the north of the site, is the dominant land use in 
the area. The Horn Rapids residential planned community, 
comprising 835 acres, is the major land use to the south 
and west. The Columbia River lies about three miles to the 
east and the Yakima River is about one mile to the west. 
The Vicinity Map (Figure 1) shows the general location 
of the HRMP in relation to the Tri-Cities. The HRMP was 
initially adopted in 1995 and the changes in the region over 
the last 16 years highlight the need to re-evaluate how to 
better leverage the economic opportunity of this area as a 
burgeoning employment center. 

Figure 1: Vicinity Map 

The City initiated the HRMP to assess existing land uses and infrastructure, evaluate the untapped potential that the site possessed, and provide some 
guidelines for future development. This plan looks at the opportunities and challenges associated with developing the site. It also aims to balance 
the land requirements of current and future industrial and business uses. Staff met with key stakeholders at several City departments, including 
Public Works, Development Services, Parks, Energy Services, Survey and Economic Development, as well as the Port of Benton to solicit input on the 
HRMP update. Through these meetings, current issues and concerns were identified and recommendations for the updated plan were established. 

The HRMP envisions the area as an active and vital employment and economic center, attracting new development, reinvestment and employment. 
This is realized with attractive buildings and practical streetscapes that enhance the marketability of the area. These improvements also serve to 
reinforce its place as a gateway to the community of Richland. Further, the updated master plan recognizes the requirements of large industrial-scale 
businesses. The HRMP provides for large-acreage users and lays out a plan that assures functional circulation patterns are provided and associated 
infrastructure needs are sufficiently met. 
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Three specific focal areas emerged during our HRMP update 
discussions with stakeholders: 

1) Road standards for circulation systems within the HRMP 
needed to be agreed upon and adopted as part of the 
update process. Providing this consistency will sustain 
transportation functions and establish predictability 
through the permitting processes. 

2) Open space areas needed to be re-evaluated, both 
for suitability of location as well as for landscape design 
standards. The initial plan envisioned a more manicured 
campus style of development that does not reflect 
development that has occurred on the site and is not the 
best fit for the climate or the region. 

3) Development standards needed to be devised for the 
project to assure consistent growth patterns and provide 
the City with continuing oversight as parcels are sold. , LEGEND 

1--~~~~~~~~~~--'°" 

1.1 Purpose of Plan 

The HRMP supplements the Richland Comprehensive Plan 
and supersedes the previous Master Plan adopted in 1995. 
The HRMP presents the vision and policies related to the 
future development of properties within what is now the 
Horn Rapids Industrial Park and the Horn Rapids Business 
Center and consolidates this into one master plan for both 
areas. 

• - • • - • • - CITY LIMITS 

• - HORN RAPIDS MASTER PLAN BOUNDARY 

• - • - PREVIOUS HORN RAPIDS MASTER 
PLAN BOUNDARY 

Figure 2: Study Area 

In 1995, the City of Richland adopted a Master Plan to guide the development of the Business Center portion of the planning area. Since then, the 
master plan area has undergone significant changes. These include the development of business and industry onsite, as well as the associated 
infrastructure. This updated Plan adjusts for these changes as well input from current stakeholders. It addresses both the opportunities and constraints 
presented by the site and provides guidance for future development. It also ensures the needed infrastructure relates to adjacent properties and 
considers existing development on the site. Unlike the original plan, the update also includes the land in the Horn Rapids Industrial Park. 

The HRMP represents a long term vision with flexible plan implementation approaches that respect market conditions and interests within the Plan's 
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ant icipated 20 to 30 year build-out period. The Plan area is anticipated to continue to develop as a major employment center in Richland. In addition 
to employment center uses, the HRMP also provides open space and recreat ional amenities which will guide t he development within this gateway 
to the City. 

It is anticipated that the Horn Rapids Business Center will continue to grow and provide solid tax revenue generation for the City by appealing to 
companies and businesses associated with the Hanford Reservation as well as companies seeking a high quality business environment for their 
employees. Finally, supplemental planning and development efforts for the surrounding properties will also have an impact on how the Horn Rapids 
planning area ultimately builds out. 

1.2 Planning Process 

The update process began with interviews of key city staff responsible for transportation planning, energy services, survey, sanitary sewer, public 
water, storm facilities, development review and economic development. The goal of these meetings was to identify existing facilities, previous 
and ongoing issues as well as planned improvements for the area. Preliminary development alternatives were identified and a second round of 
stakeholder interviews was held. 

Based on feedback received during the second round of stakeholder interviews, changes were made to the plan documents and prepared for review 
by the Planning Commission. The Planning Commission reviewed an initial draft of this plan in a public workshop on February 9, 2011. Additional 
public workshops will be held in 2016 along with the SEPA review. Approval and adoption of the plan is anticipated in March 2016. 
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2. Existing Conditions 

The Study Area Plan (Figure 2) identifies the current status of the 
property as of the end of 2010. The HRMP is located on the north 
side of SR 240, about seven miles northwest of the City of Richland. 
The property, which is triangular shaped, consists of approximately 
2,466 acres. As noted in the executive summary, the site is bounded 
on one side by Horn Rapids Road, on the second side by the Richland 
Landfill and the extension ofTwin Bridges Road and on the third side 
by SR 240. The Hanford Nuclear Reservation is the dominant land 
user in the area and is located to the north and east of the site. The 
Horn Rapids residential master planned community, comprising of 
835 acres, is the major land use to the south and west. The Columbia 
River lies about three miles to the east and the Yakima River is about 
one mile to the west. A legal description for the boundary can be 
found in Appendix A. 

2.1 Land Use and Zoning 

As seen in Figure 3: "City of Richland Zoning Map", zoning in the 
HRMP is primarily heavy and medium industrial with a small amount 
of general business. The surrounding area consists of a mix of 
neighborhood retail business, limited business, agriculture and 
multiple family residence. 

Land Use Designations 
The Land Use Plan contains four (4) separate land use designations 
which are identified below and illustrated in the Land Use Plan 
(Figure 4). These land use categories are intended to accommodate 
the City of Richland's ability to recruit new business opportunities. 
They are also anticipated to promote development which will 
provide employment for its residents and strengthen and expand its 
tax base. The following land use categories will be encouraged to 
implement sustainable development principles. 

Industrial Land Use 
The medium industrial use district (1-M) is a zone providing for 
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limited manufacturing, assembly, warehousing and distribution operations and retail and wholesale sales of products manufactured on the premises 
or products allied thereto; and administrative and research and development facilities for science-related activities and commercial uses that are 
supportive and compatible with other uses allowed in the district. Regulations are intended to prevent frictions between uses within the district, 
and also to protect nearby residential districts. This zoning classification is intended to be applied to some portions of the City that are designated 
Industrial under the City of Richland Comprehensive Plan. 

The heavy manufacturing district (M-2) is intended primarily for heavy manufacturing and other closely related uses. Regulations for this district 
are intended to provide protection principally against effects harmful to other districts. This zoning classification is intended to be applied to some 
portions of the City that are designated Industrial under the City of Richland Comprehensive Plan. 

Commercial Land Use 
The general business use district (C-3) is intended to provide a use district for commercial establishments which require a retail contact with the 
public together with incidental shop work, storage and warehousing, or light manufacturing and extensive outdoor storage and display, and those 
retail businesses satisfying the essential permitted use criteria of the C-2 (Retail Business} use district. This zoning classification is intended to be 
applied to some portions of the City that are designated commercial under the City of Richland Comprehensive Plan. 

Business Center Land Use 
The Business Research Park use classification (B-RP} is intended to provide location for a range of business research and business park uses, including 
office and administrative uses, designed to be conducted wholly within enclosed buildings. It is also a purpose of this land use classification to protect 
a portion of the existing industrial land base for research park facility development, which provides high-technology employment opportunities. 
Light manufacturing uses that compliment the business park or research park use, may be permitted if pertinent to the primary use. The business 
research park zoning classification provides opportunities for employment in modern, attractive buildings on well-landscaped sites which may be 
close to residential areas. 

Open Space 
The Parks and Public Facilities district (PPF} is a use classification intended to provide areas for retention of public lands necessary for open spaces, 
parks, playgrounds, trails, and structures designed for public recreation and to provide areas for the location of buildings and structures for public 
education, recreation, and other public and semi-public uses. 

The Natural Open Space district (NOS} is a use classification intended to provide area for the retention of publicly owned, natural open spaces, that 
due to their proximity to wetlands, shorelines, flood plains, or critical habitat areas are too sensitive for intensive use or development. 
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2.2 Capital Facilities, Public Services and Utilities 

Transportation 
Built transportation infrastructure in the vicinity of Horn Rapids includes road, railroad and bike lanes. SR 240 runs the length of the southeast 
boundary of the site. Horn Rapids Road travels the entire north boundary of the HRMP study area. Kingsgate Way bisects the site, connecting Horn 
Rapids Road and SR 240. The site is also served by rail which connects from the east. This rail, owned by The City of Richland connects to the Port of 
Benton owned rail lines to the east. This portion of the Port of Benton rail is operated by Tri-City and Olympia Railroad Company ('fCRY). (See Figure 
9: "Transportation Plan" for a graphic showing additional transportation infrastructure.) 

Water 
There are two existing pressures zones onsite, roughly divided by a north-south line approximately 1,200 feet east of Kingsgate Way. Pressure Zone 1 
is below 600 feet and Pressure Zone 2 is above 600 feet. An existing 30-in diameter concrete lined steel water main runs northwest along SR 240 and 
the southern boundary of the site. This line connects to an existing 20-in diameter line across SR 240 to serve the residential community to the south. 
A booster pump station is located on the north side of SR 240 at the end of this main, near the northwest corner of Phase 1, providing the pressure 
for Pressure Zone 2 above 600 feet. This 30-in main also feeds a 16-in diameter in Logston Blvd and 10-in diameter main in Henderson Loop serving 
the developed portions of Phase 1. 

An existing 16-in diameter line in Horn Rapids Road, 12-in diameter line in Battelle Blvd., and 20-in diameter line in Kingsgate Way serve existing 
properties in the industrial area. These water mains are interconnected to create a looped water system. See Figure 5: 'Water Plan" for additional 
existing water infrastructure. 

Sanitary Sewer 
There are four existing sanitary sewer basins onsite. An existing 12-in diameter sewer main in Kingsgate Way, 21-in diameter main in Robertson 
Drive, 24-in diameter north-south main, and 42-in diameter main in Henderson Loop all drain to the southeast. The existing 16-in main in Battelle 
Blvd drains south to the 24-inch diameter main and to Robertson Ave. Finally, an existing 18-in sewer line that crosses SR 240 at the southeast corner 
of the ball fields and drains to the residential master planned community south of SR 240. See Figure 6: "Sewer Plan" for additional existing sewer 
infrastructure. 

Storm Facilities 
The existing storm drainage systems onsite appear to utilize a combination of ditches and dispersed overland sheetflow. Existing roadways with 
curb-and gutter have curb-cuts or inlet pipes allowing stormwater runoff to drain into roadside ditches or swales. 

Eledricity 
Power to the east side of the site is currently provided from three existing City of Richland substations. The Snyder substation supplies several 
feeders to the southern and far western portion of the site, and can be expanded by three more feeders. The University Drive substation provides 
several feeders to the northeast and north central parts of the site. The Horn Rapids Road substation provides several feeders to the northeast portion 
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of the master plan. Additional existing service is shown in Figure 8: "Electrical Plan". 

Other Plans - The Port of Benton 
The Port of Benton owns land directly to the east of the HRMP. This land has been master planned for heavy industrial uses, similar in nature to those 
proposed in the industrial portions of the HRMP. Provisions have been made to extend a road stub for access as well as associated utilities. 
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3. Goals and Objectives 

The HRMP goals and objectives focus on the City's vision for the Master Plan area. The HRMP is consistent with the Comprehensive Plan goals and 
policies. This alignment of goals will further encourage the HRMP goals in an area identified for employment growth. The new goals and objectives 
are listed below, following the Comprehensive Plan element goal most closely associated with it. These include goals pertaining to Land Use, 
Transportation, Public Facilities, Landscape and Open Space, and Economic Development. 

Horn Rapids Master Plan Goals and Objectives 

3.1 Land Use and Community Development 

Comprehensive Plan Land Use Goal 2: The City will promote industrial development to provide employment for its residents, and strengthen and 
expand the tax base through its land use policies. 

Goal 1: Create an attractive, well-designed industrial, office and commercial center consistent with the goals and policies set forth in the 
Richland Comprehensive Plan. 

Objective 1.1 Adopt specific development standards for the HRMP that compliment the Richland Development Code and propose necessary 
amendments to the master plan to allow a mixture of light industrial, warehouse, related office, general office, and other ancillary uses. 

Objective 1.2 Support the presence and further development of a mix of large and small industrial and business uses that meet employment density 
and wage targets. 

Objective 1.3 Encourage a sustainable approach to site design. Development should follow the sustainability principles of equity, economic 
development, design, and environment. 

3.2 Transportation and Circulation 

Goal 2: Develop an efficient and safe circulation system for private vehicles, commercial vehicles, emergency vehicles, pedestrians, and 
cyclists both into and throughout the HRMP area. · 

Objective 2.1 Develop and implement Road Standards as part of the Master Plan process. 

Objective 2.2 Construct and improve street, pedestrian, and bicycle connections to allow for safe and efficient access t hroughout the Horn Rapids 
Business Park. 
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Objective 2.3 Consider alternate road widths and or unique approaches to streetscape design to accommodate vehicle and bicycle transportation, 
enhance pedestrian safety and encourage walkability where appropriate. 

3.3 Public Facilities and Services 

Comprehensive Plan Utility Element Goal 1: The City will provide existing levels of service to current customers and establish policies to extend utility 
systems to meet new development requirements. 

Goal 3: Ensure that new and existing development will be adequately served by municipal services and facilities. 

Objective 3.1 Extend water, sewer and storm drainage systems in the area to support maximum development. Explore the viability of other financing 
options to fund infrastructure improvements. 

Objective 3.2 Encourage the use of creative sustainable approaches to reducing runoff and managing stormwater such as rain gardens and rainwater 
collection for use in industrial operations and landscape maintenance as appropriate. 

Objective 3.3 Preserve a parallel waterline for additional capacity and to irrigate crop circles 

3.4 Landscape, Open Space and Recreation 

Comprehensive Plan Land Use Goal 6: The City will protect and conserve its natural resources and critical lands and provide public access based on 
ability of the resource to support the use. 

Goal 4: Provide for recreation, open space and landscaped areas by creating a cohesive open space plan. 

Objective 4.1 Determine the amount of active recreational and passive open spaces necessary to meet the future needs of the business park and 
the community as a whole. 

Objective 4.2 Encourage the preservation and enhancement of existing natural features. 

Objective 4.3 Promote the use of native and drought tolerant landscaping material where possible. 

Objective 4.4 Design location of trails, open space, and parks to incorporate areas of geological or environmental significance including steep slopes, 
wetlands, natural drainage patterns, and contours. 
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3.5 Economic Development 

Richland has established a sense of place that appeals to citizens of all ages. The City has become the entertainment and upscale retail center for the 
Tri-Cities with a range of shopping and service business that meet the needs of local residents and visitors to the community. 

Goal 5: Create a development plan which will protect and enhance long term economic and social interests. 

Objective 5.1 Create an economic development climate that supports the existing business community and promotes new business opportunity. 

Objective 5.2 Provide the necessary infrastructure to capture employment and industrial growth 

Objective 5.3 Provide areas to accommodate a balance of intensity of uses which will enhance Richland's ability to recruit new business 
opportunities. 



4. Land Use Plan and Zoning 

4.1 Land Use Designations 

The City of Richland zones that encompass the proposed Master Plan 
have been discussed previously under section "2. Existing Conditions". 

Figure 4: "Land Use Plan" shows how these areas are allocated on the 
site. 

The uses shown on the Land Use Plan are general in nature and reflect 
the existing underlying zoning designations. This Plan does not propose 
any changes to existing zoning. 

4.2 Land Use Summary Table 

Land Use Summary Table 
Development in the HRMP is intended to provide an attractive 
employment and economic center, which will draw new development 
and employment to the area. The Land Use portion of the plan is 
essential in creating desirable forms of development that captures 
future growth. The Master Plan is intended to provide for large-acreage 
users as well as business and commercial uses, civic and open spaces, 
and other uses that strengthen the City of Richland's economic base. 
The Land Use Summary Table below provides an overall summary of 

the land uses with acreages. 

··· ... ~4·........._ ... 
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Figure 4: Land Use Plan 

Table: Total Land Use Areas 

Land Use Designation Acres Percent of Total 

Business Center/Commercial 372 16% 

Industrial 1,689 74% 

Open Space 228 10% 

13 



--~-·--~-

5. Utilities 

Utility Analysis 
The HRMP area includes several sites that are ready for development as demonstrated on the existing utility plans as well as the availability of other 
infrastructure necessary to serve the site. Full build-out can be accommodated with key investments in sewer, water, rail, water and the other utility 
systems provided for in this Section. 
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5.1 WATER 

The water system that will serve Horn Rapids consists of two pressure 
zones (see Figure 5: "Water Plan"). Pressure zone 1 will be below 600 
feet and pressure zone 2 will be above 600 feet. 

Water lines are proposed in all of the major roadways including a 12-
inch diameter north-south water main parallel to and about 0.5 miles 
east of Twin Bridge Road. Addit ionally a 12-inch diameter water main 
is proposed around the northern limits of the Business Center area. 
There is uncertainty as to the required size of the proposed water 
lines, especially in the industrial area where there is the potential for 
a high water-user such as a processing facility. Therefore, prior to final 
decision on pipe sizing, some limited modeling effort will need to take 
place using expected demands based on property acreage and type of 
use. The size of the existing lines in the Kingsgate area are based on 
similar modeling which was conducted during the preparation of the 
Comprehensive Plan, and can likely serve as a model for this effort. 
The water system will be designed and constructed to provide for 
the demand of development as well as the minimum fire flow rates as 
required by the City of Richland Building Codes and Fire Marshall. 

Additionally, a proposed 8-in stub is provided at the south end of the 
Port of Benton property (near Spengler Street) property. 
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Figure 5: Water Plan 
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5.2 SANITARY SEWER 

Wherever possible, all sanitary sewer improvements will be constructed 
in the public right-of-way. Where construction in the public right-of­
way is not possible, sanitary mains will be constructed along with a 
maintenance and operations access road. In general, Business Center 
roadways are proposed to be constructed with 8-in diameter sewer 
mains, while Industrial roadways are proposed to be constructed with 
12-in diameter sewer mains. Deviations from this generalization can 
be seen in Figure 6: usewer Plan". Sanitary sewer infrastructure will 

· be installed with each Phase of the Business Center and as needed in 
the Industrial area. There is an existing 12-in diameter sewer main in 
Kingsgate Way, 21 -in diameter main in Robertson Drive and an existing 
42-in diameter main in Henderson Loop. Phases 1and2 of the Business 
Center as well as the majority of the Industrial lands will be served by 
collectors and laterals connected to this system. Phase 3 of the Business 
Center will be collected in a proposed 12-in diameter main in Lowe Blvd., 
and drain into a proposed 18-in diameter main running southeast along 
SR 240 just south of Phase 2, and ultimately through the Horn Rapids 
development sanitary sewer system (this system eventually discharges 
back to the Robertson Drive sanitary main}. 

A 24-in diameter sewer main has also been constructed from Battelle 
Boulevard, south to Logston Boulevard. This sewer main was constructed 
with a gravel access road because it does not fall within a roadway. This 
main is designed such that the existing sanitary lift station on Battelle 
Boulevard can be removed from service. This pipe also provides sanitary 

sewer service to properties east of Kingsgate Way. 
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Figure 7: Irrigation Plan 

5.3 IRRIGATION 

Irrigation water may be distributed from two different sources which 
would serve separate systems (see "Irrigation Plan" Figure 7). The 
primary source is the existing agricultural system which is currently used 
to irrigate crop circles that are currently within the industrial park. These 
water rights may be used for the irrigation of developed lots, specifically 
in the Business Center area. Irrigation in the industrial park is not 
anticipated due to the significantly lower road and frontage standards 
for this land use. As part of the sustainability component of the Master 
Plan the industrial properties should be developed to provide building 
shading and innovative stormwater systems. These site elements may 
require irrigation. Where cost effective to access the existing irrigation 
main, irrigation water will be extended to industrial properties for 
landscape improvements. A second available source of irrigation water 
is an existing well located northeast of the intersection of Robertson 
Drive and Logston Boulevard. This source may be used to serve the 
Phase 1 Business Center on a separate system, or interconnected with 
the primary system to provide additional water. New irrigation lines 
will be constructed per the Irrigation Plan. For the purposes of the cost 
estimate it was assumed that only the existing primary irrigation system 
would be used. The portions of the existing irrigation system no longer 
required may be abandoned in place or removed and disposed of as 
needed. The phasing of the cost estimate also assumes that Phase 1 and 
Phase 2 will be irrigated with the existing irrigation system, and no new 
irrigation infrastructure will be installed for these phases. 

At this time MacKay Sposito has not conducted a full accounting ofthe 
acres of water right available to Horn Rapids development, but due to 
the nature of developed properties they are likely more than sufficient to 
accommodate all future irrigation needs. There may be some possibility 
of converting the excess irrigation water right to domestic water right 
to add to the City's existing water system, however, the feasibility of this 
was not evaluated for this master plan. 
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5.4 STORMWATER 

Stormwater runoff from the roadways will be handled in roadside swales. Stormwater will be collected and retained in the roadside swales where 
it will infiltrate or evaporate. Infiltrated stormwater will be treated through the soil layer under the bottom of swales. Stormwater runoff from 
individual properties shall be handled onsite and treated through approved pre-treatment facilities (such as swales, oil-water separators, filters, etc.) 
prior to infiltration. Due to high infiltration rates in this area and low rainfall, quantity of runoff is not considered an issue; however low-points where 
large volumes of runoff would tend to pond in an extremely large storm event should have an outfall to low undeveloped land. 

5.5 ELECTRICAL 

The power for Horn Rapids will be supplied from three existing and 
one future City of Richland substations (see Figure 8 "Electrical Plan"). 
The Snyder substation will supply five to six feeders, the University 
Drive substation supplies two feeders, and the Horn Rapids substation 
supplies three to four feeders to serve the east half of the project. A new 
substation with 4-5 feeders will be constructed near the western limits 
of the master plan to serve the new industrial users on the west side of 
the project. (See Figure 8: "Electrical Plan") 

5.6 NATURAL GAS 

There is an existing 4-in natural gas line in Robertson Avenue, an existing 
8-in line in SR 240, and an existing 8-in line in Kingsgate Way. No master 
plan graphic is provided for natural gas. 

5.7 TELECOMMUNICATIONS 

Business center and Industrial tenants have a wide range of potential 
telecommunications infrastructure needs. Included in the lineal footage 
road costs is an allowance for dry utility conduits including fiber, phone, 
and cable. No master plan graphic is provided for telecommunications. 

5.8 TYPICAL UTILITY SECTION 

All of the streets shall have utilities placed in the general locations 
shown in the section below (see "Transportation Plan", Figure 9). A 
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Figure 8: Electrical Plan 



utility easement is provided on both sides of Industrial and Business Center roadways sections, immediately outside of the right-of-way, and shall be 
used for all underground electrical, telephone, cable and communications utilities as well as above-ground vaults or junction boxes. Utilities shall 
not be placed in the roadside swales. 
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6. Transportation 

There is tremendous growth potential within the boundaries of the 
HRMP, with extensive pre-planning already undertaken to assure 
appropriate circulation systems. The Transportation Plan (Figure 9) 
identifies the transportation improvement projects that can be 
completed for continued growth. 

6.1 Transportation Analysis 

The road network plan and associated phasing of construction 
improvements has been designed to comply with the following policies 
of the Comprehensive Plan: 

•The City should ensure that direct access is provided to property 
through the development of a network of collector and access streets, 
whose design would be as unobtrusive as possible to serve, rather than 
be the dominant feature of the area. 

•The City should ensure that transportation facilities are designed to be 
aesthetically pleasing. 

•The City should ensure the improvement of existing circulation systems 
to provide for maximum efficiency in vehicle movement. 

•The City should encourage the development and enhancement of 
principle entrance ways into Richland. 
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Figure 9: Transportation Plan 

•The City should ensure that there is adequate access and transportation facilities should be provided to industrial sites. 

•The City should ensure vehicular traffic to industrial sites is be routed away from the central business route. 

The primary components of the existing road network serving Horn Rapids are SR 240 along the south boundary, Horn Rapids Road which runs 
along the north boundary, and Kingsgate Way a north-south principal arterial which runs between them, roughly bisecting the property. Ultimately 
it is planned to extend Kingsgate Way to the south through the residential master planned community and connect to Van Giesen Street, thereby 
providing a new route to Van Giesen Street for Hanford-related traffic. 
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Additional access points to SR 240 will be limited to those approved by the Washington State Department of Transportation (WSDon. Currently 
Robertson Avenue and Logston Boulevard provide access to SR 240 for the eastern portion of the master plan and Business Center. One additional 
connection to SR 240 is proposed at Lowe Boulevard. WSDOT intersection spacing requirements for state highways should allow the connection 
of Lowe Boulevard. Three signals are proposed at the major access points along SR 240: Twin Bridges Road, Kingsgate Way, and Robertson Drive. 
Signals would not be constructed until traffic volumes at these access points warrants signalizing them. 

As part of the Master Plan, a series of internal collector streets are also proposed. These streets which will distribute traffic between the major roads, 
individual properties, and other internal streets would primarily serve the proposed Business Park. Industrial roadways are proposed in strategic 
alignments to provide access to development areas within the industrial lands. 
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6.2 Road Standards and Road Sections 

Industrial Roadway Section 
The proposed industrial roadway section shown below consists of an 85' right-of way with a three lane street and roadside swales on both sides for 
collection and retention of stormwater. The west or south side of the roadway has a trail corridor for potential future trail improvements. A 1 O' wide 
utility easement is located on both sides of the street, immediately outside of the right-of-way. (See Figure 1 O: ulndustrial Roadway Section") 

Curbed Roadway Section 
The proposed business center roadway section shown below consists of a 80' right-of way, three lane street with monolithic curb and gutter and 
roadside swales on both sides for collection and retention of stormwater. Stormwater will be routed to the swales through curb-cuts. The east or 
north side of the roadway has a 6' concrete sidewalk. A 1 O' utility easement is located on both sides of the street, immediately outside of the right­
of-way. (See Figure 11: ucurbed Roadway Section") 
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6.3 RAILROAD 

Existing railroad infrastructure has been installed through the central 
core of the master plan. 

One railroad crossing is proposed at the future road crossing with 
Battelle Boulevard. This crossing would be installed when Battelle 
Boulevard is extended. No other railway improvements are proposed 
for the master plan. See Figure 12: Railroad Infrastructure Plan for a 
depiction of existing railroad network. 
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7. Wetland Impacts and Mitigation 

As identified in the March 24, 2014 Wetland Boundary verification 
and Wetland Buffer and Mitigation Plan for the City of Richland Rail 
Loop Project nine separate wetlands were previously ident ified and 
delineated within the HRMP. These consist of Category II and Ill 
depressional wetlands, all containing similar hydrophytic vegetation, 
hydric soils, and hydrology. The construction of the rail loop 
impacted Wetland F, and associated wetland buffer. To compensate 
for this impact, the project provided mitigation by creating wetland 
between Wetlands D and J. Impacts consisted of 35 feet wide track 
embankment with 2:1 side slopes for a total width of 112' width where 
the track crossed through Wetland F and result in approximately 2,720 
sf of permanent fill in a Category Ill emergent wetland. A 24" culvert 
was installed in the railroad embankment to connect the upper and 
lower portions of Wetland F and maintain hydrologic connection. The 
proposed railroad embankment is 50' wide where the track crosses 
through wetland buffer on either side of Wetland F and resulted in 
5,030 sf of permanent buffer impacts. (See Figure 13: "Wetland Impacts 
and Mitigation Plan") 

The project compensated for wetland and wetland buffer impacts 
through on-site, in-kind wetland, and wetland buffer mitigation. 
Mitigation create new wetlands by removing a portion of the 

· gravel roadway embankment that separates Wetlands D and J. 
This consisted of removing the road material and excavating to the 
groundwater creating a hydrologic connection between Wetlands 
D and J. Soils were excavated, at varying elevations at or below the 
delineated wetland elevation of the adjoining wetlands, creating 
multiple hydrologic regimes and vegetation types. Wetland creation 
established a seasonally inundated, emergent wetland area as well as 
scrub-shrub/forested (SS/FO) wetland areas. 

To compensate for buffer impacts, the existing buffer areas in 
between Wetlands D and J were enhanced by removing roadway 
gravel, decompacting the native soil, and establishing a native diverse 
plan community with native grass and forb seed mix and container 
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Figure 13: Wetland Impacts and Mitigation Plan 
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plantings of native shrubs and tree species. 

The gravel road between Wetlands D and J appeared to be used for illicit dumpings. The mitigation effort removed the refuse on site and constructed 
a gate at the access point off of Logston Boulevard to deter human disturbance and degradation. 

Wetland creation was at a ratio of 2:1 (5,440 sf of creation to 2,720 sf of impact). Buffer enhancement were at a ratio of 1 :1 (5,030 sf of enhancement 
to 5,030 sf of buffer impact). 

Under the Richland Municipal Code (RMC Section 22.10.120), Washington Department of Ecology (Ecology) regulations unavoidable impacts were 
mitigated by providing compensation. These wetlands have been determined by the US Army Corps of Engineers (USACE) to be isolated and 
therefore not subject to USACE regulation; however they are regulated by the City and Ecology. As the current project plans had permanent impacts 
to the wetland area, wetland and buffer mitigation was required by the City and Ecology. 
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8. Infrastructure Costs 

General concepts for the provisions of basic infrastructure are illustrated 
and described in the previous sections. These infrastructure concepts 
are meant to inform and guide future development decisions; however, 
in all likelihood, the final design will vary from these concepts. Therefore, 
the rough cost estimates based on the Plan's concepts provide 
information to inform what one approach would look like and might 
cost in today's dollars. These Cost Estimates can be found in Appendix 
B. Figure 14 sets out a conceptual phasing plan associated with the Cost 
Estimates providing for logical project boundaries that can respond to 
market demands. 

This estimate represents an engineer's opinion of costs based on 
the conceptual Master Plan, assumptions of unit prices, and past 
experiences. It does not represent a guaranteed development cost. 

Utilities were generally estimated on a per lineal foot basis, inclusive 
of all tees, connections, valves, poles, backfill, excavation and other 
appropriate items incidental to the utility line. One new substation was 
included in the Industrial estimate as directed by the City of Richland 
energy services. Cost-sharing and alternative funding mechanisms may 
be pursued for these large capital improvements. 
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Two road sections are proposed with the Master Plan update. These 
are Industrial and Business Center. The costs for each were developed 
from measured material quantities and unit prices (in 2015 dollars}, 
then converted to an average cost per lineal foot of roadway. These 
average costs were used in the estimates for each section for ease of 
approximation. All rail crossings were assumed to be at-grade. Any 
other rail crossing configuration would add substantial additional costs. 

Figure 14: Cost Estimate Plan 

The Cost Estimate is divided into five sections: 

•Phase 1 - Business Center east of Kingsgate Way to the eastern boundary of 
the Master Plan. 

Table: Proposed Development Areas 

Land Use Designation Acres 

Business Center 276 

Industrial Property 793 

Percent of Total 

26% 

74% 
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•Phase 2 - Business Center west of Kingsgate Way and east of Lowe Blvd. 

·Phase 3 - Business Center west of Lowe Blvd. to the western boundary of the Business Center. 

·Industrial - All Industrial lands including potential rail improvements. 

The Industrial land development costs are included together as a separate phase, however this is not intended to indicate that these improvements 
will be built at once or the order in which they will be constructed relative to the Business Center Phases. This estimate is only intended to capture 
all of the costs associated with the full build-out of all industrial lands. It it assumed that the improvements will be built as needed, as users come to 
the park. 

The total development cost for Phases 1, 2, and 3 of the Business Center (including hard costs, engineering, permitting, construction administration, 
etc.} were divided across remaining developable acres served by the improvements to yield an anticipated cost per developable square foot. This 
number can inform future lot prices. 
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9. Implementation 

9.1 Economic Development Strategy 

Over the life of the HRMP, many important decisions will be made. These choices will impact how development evolves and the specific phasing of 
improvements. A range of ways to fund the basic infrastructure, with site specific infrastructure connections being the responsibility of the developer 
of the individual sites, could be available to the City, for example: 

-Public/Private Development Agreements: New development agreements between the City and a developer specifying financing needs and 
responsibilities for infrastructure needs that serve a wider area than the developer is contemplating. 

-Tax Increment Financing (TIF) or Local Revitalization Financing (LRF). This is a method of distributing property tax collections within designated 
areas to finance infrastructure improvements within these designated areas. Under the TIF method, infrastructure is financed by the incremental 
increase in tax revenue that is made possible by infrastructure improvement within the designated area. The City has been successful in obtaining 
an allocation under the State's current LRF program. 

-Grant Opportunities: While no specific grant opportunities have been identified that would be a good match for needed improvements in the 
HRMP, over the build out period of development, grant opportunities will likely emerge. HRMP includes aspects that should make it attractive for 
grants that promote economic development, especially in these current times of economic recession 

-Local Improvement District (LID): The City can work with purchasers/developers to establish a local improvement district which includes an agreed 
upon repayment schedule based on agreed upon equitable criteria; the City sells bonds to cover the costs of infrastructure to be built within the 
district, and the owners/developers pay off the bonds through regular payments usually over a 1 Oto 20 year period. 
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Appendix A - HRMP Boundary Legal Description 

HORN RAPIDS - R.A.l.S.E DESCRIPTION 

A PORTION OF LAND LYING IN SECTIONS 14, 15, 16, 17, 19,20,21,22,23,26,27,28 AND 34, ALL WITHIN TOWNSHIP 10 NORTH, RANGE 28 EAST, ., CITY OF 
RICHLAND, STATE OF WASHINGTON, BEING DESCRIBED AS FOLLOWS: 
BEGINNING AT A POINT BEING THE INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LINE OF STATE HIGHWAY SR-240 AND THE NORTH SECTION LINE 
OF SECTION 34, SAID POINT ALSO BEING THE NORTH QUARTER CORNER OF SAID SECTION 34; THENCE NORTHWESTERLY ALONG SAID NORTHERLY 
RIGHT-OF-WAY LINEA DISTANCE OF 16,200 FEET MORE OR LESS TO THE EASTERLY RIGHT-OFWAYLINEOFTWIN BRIDGES ROAD; THENCE NORTHERLY 
ALONG SAID EASTERLY RIGHT-OF-WAY LINE TO THE NORTH LINE OF SAID SECTION 19; THENCE EASTERLY ALONG SAID NORTH LINE OF SECTION 19, 
2 FEET MORE OR LESS TO THE COMMON SECTION CORNER OF SECTIONS 17, 18, 19 & 20; SAID SECTION CORNER BEING ON THE SOUTH LINE OF THAT 
PROPERTY KNOW AS THE CITY OF RICHLAND LANDFILL, AND THE NORTHEAST CORNER OF THE NORTHWEST QUARTER OF SECTION 20 BEARS NORTH 
86°37'55" EAST A DISTANCE OF 2618 FEET MORE OR LESS; THENCE CONTINUING ALONG SAID PROPERTY LINE THE FOLLOWING FIVE COURSES; 

1. EASTERLY ALONG THE NORTHERLY SECTION LINEOF SECTION 20A DISTANCE OF 100.00 FEET TO A POINT IN A CHAIN LINK FENCE; 

2. THENCE LEAVING SAID SECTION LINE ALONG SAID CHAIN LINK FENCE SOUTH 03°19'06" EAST A DISTANCE OF 399 FEET MORE OF LESS TO THE 
CORNER THEREOF: 

3. THENCE CONTINUING ALONG SAID CHAIN LINK FENCE AND EXTENDING BEYOND A CORNER THEREIN, NORTH 86°40'54" EAST A DISTANCE OF 
2,497 FEET MORE OR LESS TO THE SOUTHERLY PROJECTION OF THE NORTH-SOUTH CENTERLINE OF SECTION 17 THROUGH THE SAID NORTHEAST 
CORNER OF THE NORTHWEST QUARTER OF SECTION 20: 

4. THENCE NORTH 00°15'25" WEST A DISTANCE OF 400.91 FEET ALONG SAID SOUTHERLY PROJECTION TO SAID NORTHEAST CORNER OF THE 
NORTHWEST QUARTER OF SECTION 20: 

5. THENCE CONTINUING NORTH 00°15'25" WEST A DISTANCE OF 3809.00 FEET MORE OR LESS TO THE SOUTHERLY RIGHT-OF-WAY LINE OF HORN 
RAPIDS ROAD; THENCE SOUTHEASTERLY ALONG THE SOUTHERLY LINE THEREOF A DISTANCE OF 3,700 FEET MORE OR LESS TO AN ANGLE POINT 
THEREIN; 

THENCE EASTERLY, CONTINUING ALONG THE SOUTH RIGHT-OF-WAY LINE THEREOF A DISTANCE OF 9,300 FEET MORE OR LESS TO A POINT ON THE 
WEST RIGHT-OF-WAY LINE OF STEVENS DRIVE; THENCE NORTHERLY ALONG THE WESTERLY LINE THEREOF A DISTANCE OF 2,700 FEET MORE OR LESS 
TOAPOINTONTHEWESTERLYPROJECTIONOFTHENORTHERLYRIGHT-OF-WAYLINEOFAROADKNOWNASGEORGEWASHINGTONWAYASSHOWN 
ON RECORD OF SURVEY 3673, SAID COUNTY SURVEY RECORDS; THENCE SOUTHEASTERLY ALONG SAID NORTHERLY LINE THEREOF A DISTANCE OF 
3,800 FEET MORE OR LESS TO A POINT THE NORTH BOUNDARY OF THAT TRACT OF LAND CONVEYED TO THE PORT OF BENTON, AS DESCRIBED IN 
QUIT CLAIM DEED FROM THE U.S.A. TO THE PORT OF BENTON, RECORDED IN AUDITOR'S FILE NO. 521608, RECORDS OF BENTON COUNTY: THENCE 
EASTERLY ALONG SAID NORTH BOUNDARY A DISTANCE OF 1,667.00 FEET MORE OR LESS TO THE ORDINARY HIGH WATER LINE OF THE COLUMBIA 

r 
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RIVER: THENCE SOUTHERLY ALONG SAID WATER LINE A DISTANCE OF 8,200 FEET MORE OR LESS TO THE SOUTH LINE OF SAID SECTION 24; THENCE 
WESTERLY ALONG SAID SOUTH LINE A DISTANCE OF 85.00 FEET MORE OR LESS TO THE COMMON SECTION CORNER OF SECTIONS 23, 24, 25 & 26 
BEING ON THE CENTERLINE OF SPROUT ROAD AS SHOWN IN RECORD OF SURVEY 1199; THENCE CONTINUING ALONG SAID CENTERLINE AND THE 
SOUTH LINE OF SECTION 23 A DISTANCE 2,765 FEET MORE OR LESS TO THE CENTERLINE OF SAID GEORGE WASHINGTON WAY; THENCE NORTHERLY 
ALONG SAID CENTERLINE OF GEORGE WASHINGTON WAY 532 FEET MORE OR LESS TO THE EASTERLY PROJECTED CENTERLINE OF CURRY ROAD AS 
SHOWN ON RECORD OF SURVEY 4048 (CURRY STREET); THENCE WESTERLY ALONG SAID PROJECTED CENTERLINE A DISTANCE OF 1,009 FEET MORE 
OR LESS TO A POINT ON THE WEST BOUNDARY OF "PARCEL A" AS DEPICTED IN RECORD OF SURVEY 4104; SAID POINT ALSO BEING ON THE CAMP 
HANFORD LINE; THENCE SOUTHERLY ALONG A PORTION OF THE WEST LINE OF "PARCEL A" AND ALONG THE CAMP HANFORD LINE A DISTANCE 
OF 2,940 FEET MORE OR LESS TO AN ANGLE POINT MARKED BY A BRASS DISK, "CH-10-1"; SAID ANGLE POINT BEING ON THE WESTERLY LINE OF 
"PARCEL B" OF SAID RECORD OF SURVEY 4104; THENCE SOUTHWESTERLY CONTINUING ALONG SAID WESTERLY BOUNDARY A DISTANCE OF 1,600 
FEET MORE OR LESS TO THE NORTH RIGHT-OF-WAY LINE OF SPENGLER STREET; THENCE WESTERLY ALONG SAID NORTH LINE A DISTANCE OF 1,500 
FEET MORE OR LESS TO THE SAID WEST RIGHT-OF-WAY LINE OF STEVENS DRIVE; THENCE SOUTHERLY ALONG SAID WEST LINE A DISTANCE OF 1,300 
FEET MORE OR LESS TO THE NORTH RIGHT-OF-WAY LINE OF SNYDER STREET; THENCE WESTERLY ALONG SAID NORTH LINE A DISTANCE OF 1,200 
FEET MORE OR LESS TO THE WEST LINE OF A PARCEL OWNED BY THE PORT OF BENTON AS DESCRIBED IN DEED 2001-006829, RECORDS OF BENTON 
COUNTY, WASHINGTON; THENCE NORTHERLY ALONG SAID WEST LINE THEREOF A DISTANCE OF 1,300 FEET MORE OR LESS TO A SOUTHERLY LINE 
OF SAID PARCEL; THENCE WESTERLY ALONG SAID SOUTHERLY LINE A DISTANCE OF 1,350 FEET MORE OR LESS TO THE WEST LINE THEREOF; ALSO 
BEING A POINT ON THE EASTERLY LINE OF "TRACT A" AS SHOWN IN RECORD OF SURVEY 2056, SAID COUNTY RECORDS; THENCE SOUTH ALONG 
THE SOUTHERLY PROJECTION OF THE WEST LINE THEREOF A DISTANCE OF 240 FEET MORE OR LESS TO A POINT ON THE NORTH RIGHT-OF-WAY 
LINE OF ROBERTSON DRIVE; THENCE SOUTHEASTERLY, SOUTHERLY, AND SOUTHWESTERLY ALONG THE SAID RIGHT-OF-WAY LINE OF ROBERTSON 
DRIVE AND THE SOUTHWESTERLY PROJECTION THEREOF A DISTANCE OF 1,500 FEET MORE OR LESS TO THE NORTH LINE OF SAID SR240; THENCE 
NORTHWESTERLY ALONG THE NORTH LINE THEREOF A DISTANCE OF 340 MORE OR LESS TO THE SAID TRUE POINT OF BEGINNING. 

EXCEPTING THEREFROM THE RIGHT-OF-WAY FOR SAID GEORGE WASHINGTON WAY AND SPROUT ROAD. 

THIS DESCRIPTION IS FOR PLANNING PURPOSES ONLY AND NOT TO BE USED IN THE TRANSFER OF REAL PROPERTY. 
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Business Center Phase 1 AREA: 153.19 ACRES (development area) 

Unit Deacrl on ofWonc Unit Price 

LS Equipment MobilizaUon (5%) $ 451,170.63 $ 451,171 

LS Project Maintenance, Erosion Control, Watering, Clearing and Grubbing (2%) $ 180,468.25 180,468 

LS Construction Bonds end Pennits (1 %) $ 90,234.13 $ 90,234 

$ 1'21,81:). 

8,520 LF Curbed Roadway SecUon $ 348.00 $ 2,964,960 

8,541 LF Industrial Roadway $ 186.00 1,588,626 

1 EA Traffic Signal $ 200,000.00 s 200,000 

' ~ ;1$3.~ 

~011~Wolll: 

108 AC Misc Site WOii< (Includes Utility Stubs and Basic Cleanup for Sale as Needed) $ 1,500.00 $ 162,000 

s 162~ 

s~oo LF T -·1 

698 TN Furnish and lnstel HMA Class PG 64-28 (2" Thick) s 85.00 $ 59,343 

1,180 SF Furnish end lnstan Crushed Surfacing Top Co\Jrse (4" Thick) 20.00 s 23,200 

81,200 SF Subgrade Prep $ 0.20 s 16,240 

8 EA Bollards $ 1,200.00 $ 9,600 

23,200 SF RestoraUon along TraM In Open Space $ 0.35 $ 8,120 
$ , $.5()3 

i.iCJMIH 

Utility Misc 
10 EA Pothole Existing UtillUes s 250.00 $ 2,500 

Sewer 

3,406 LF 
12• Gravity Se\Wlr Includes Excavation, Trench Safety, Backfill (Std. Rigid PVC 

$ 26.50 $ 90,259 confonnlng to ASTM D-1784) 

5,266 LF e• Gravity Sewer Includes Excavation, Trench Safety, Backfitt (Std, Rigid PVC s 22.50 $ 118.485 confonning to ASTM 0-1784) 
22 EA 48" San. Manholes (Approx 400' Spacing) s 2,450.00 s 53,900 
4 EA Connection to Ex. Mein $ 1,500.00 $ 6,000 

Water 

4 EA Hot-tap Existing s 2,500.00 $ 10,000 

4,908 LF 12· Ductile Iron Water Main (Includes 2-Tees, 1-Cross, and an valves, TB, etc.) $ 50.00 $ 245,300 
2,659 LF 8" DucUla Iron Water Main (lnclUdas 2-Tees, 1-Cross, end all valves, TB, etc.) $ 40.00 $ 106,360 

4 EA Fire hydrant s 4,200.00 $ 15,960 

Irrigation 
0 EA Tap Existing Irrigation $ 1,500.00 $ 

LF 10' PVC Water Main (lnclUdes 2-Teas, 1-Cross, and all valves, TB, etc.) $ 25.00 $ 

Power Transmission 

EA New Substation s 3,750,000.00 $ 

LF OH Transmission s 45.00 $ 

LF OH Distribution $ 25.00 $ 

15,388 LF Underground Transmission $ 120.00 $ 1,846,560 

18,700 LF Underground Distribution $ 80.00 $ 1,496,000 

$ l,9~.324 

(1) SUBTOTAL CONSTRUCTION $ 9,023,412.59 
(2) Administration 721,873.01 

(3) Planning Level Contingency (25%) $ 2,436,321.40 
(4) SUBTOTAL CONSTRUCTION (1+2+3) $ 121181,eo1.oo 

(5) Tax (8.8% of Water, Power, and Sewer) $ 343,253.88 
(6) Construction Total (4+5) $ 12,524,860.86 

PROFESSIONAL SERVICES 
1 LS Engineering end Geotechnlcel (12%) $ 1,481,793 $ 1,461,793 
1 LS Environmental Pennittlng (3%) $ 270,702 $ 270,702 
1 LS ConstrucUon Staking (1.5%) $ 135,351 $ 135,351 
1 LS Construction Admlnlalrallon (3%) $ 270,702 $ 270,702 

SUBTOTAL s 2,138,549 

COST PER A.CRE 
T~I ~ -~ Pro&oaaiooal S..rv!U1l $ 114,&$$,4~0 

CtiY~~ """~• 6C111od (total area lass roads) 113.6 
Cost per Oevelopable Acre $ 129,005 

Cost per Oevelopable Square Foot $ 2.96 



Business Center Phase 2 AREA: 45.80 ACRES (development area) 

Unit Description of Work Unit Price 

LS Equipment Mobilzation (5'/o) $ 109,324.16 $ 109,324 

LS Project Maintenance, Erosion Control, Watering, Clearing and GNbbing (2'/o) $ 43,729.66 s 43,730 

LS Construction Bonds end Pennits (1 %) $ 21 ,864.83 $ 21.,885 

$ 174,919 

330 LF Curbed Roadway Section $ 348.00 $ 114,840 

3,200 LF lnduslrlal Roadway· University Way $ 336.00 $ 1,075,200 

EA Traffic Signal $ 150,000.00 $ 150,.000 

I 1,340,0!40 

ll1>n-Road Wvfk 

79 AC Misc Site Work (Includes Utility Stubs and Basic Cleanup for Sale as Needed) $ 1,500.00 s 118,500 

' rn1,$lll 

i ;5fl0 LF l l'llll' 

312 TN Furnish and lnstan HMA Class PG 64-28 (2' Thick) $ 76.00 $ 23,694 

518 SF Furnish and lnsten Crushed surfacing Top COIJrse (4' Thick) $ 20.00 $ 10,360 

36,260 SF Subgrade Prep $ 0.20 $ 7,252 

4 EA Bollards $ 800.00 $ 3,200 

10,360 SF Restoration along Trail in Open Space $ 0.35 s.1mi 

' 49,1 32 

UltMtlH 

Utility Misc 
4 EA Pothole Existing Utitities $ 200.00 $ 800 

Sawer 

2,801 LF 12' Gravity Sewer Includes Excavation, Trench Safety, Backlil (Sid. Rigid PVC 
$ 26.50 74,227 confonnlng to ASTM D-1784) 

EA 48' San. Manholes (Approx 400' Spacing) $ 2,450.00 $ 19,600 
EA Connection to Ex. Main $ 1,500.00 $ 1,500 

Water 
2 EA Hot-tap Existing $ 2,500.00 $ 5,000 

3,225 LF 12' Ductile Iron Wa1erMain (Includes 2-16' x 12'Tees, all valves, TB, etc.) $ 50.00 $ 161,250 
1 EA Fire hydrant $ 4,200.00 $ 4,200 

Irrigation 
0 EA Tap Existing Irrigation $ 1,500.00 $ 
0 LF 10' PVC Water Main (Includes 2-Tees, 1-Cross, and an valves, TB, etc.) $ 25.00 s 

Power Transmission 
EA New Substation $ 3,750,000.00 $ 

7,071 LF OH Transmission s 45.00 $ 318,195 
LF OH Distribution s 25.00 s 
LF Underground Transmission $ 120.00 $ 

1,188 LF Underground Distribution $ 80.00 s (ll!l,040 

s 

(1) SUBTOTAL CONSTRUCTION $ 2, 186,483.20 
(2) Administration 174,918.66 

(3) Planning Leval Contingency (25~.) s 590,350.47 
(4) SUBTOTAL CONSTRUCTION (1+2+3) $ 2,951,752.33 

(5) Tax (8.6% of Water, Power, and Sewer) 58,463.79 
(6) Construction Total (4+5) 3,010~16.11 

PROFESSIONAL SERVICES 
1 LS Engineering and Geotechnlcal (12'/o) $ 354,210 $ 354,210 
1 LS Environmental Pennlttlng (3%) $ 65,594 s 65,594 
1 LS ConstNctlon Staking (1.5%) $ 32,797 $ 32,797 
1 LS Construction Administration (3'/o) $ 65,594 $ 65,594 

SUBTOTAL $ 518,197 

COST PER ACRE 
T~1 {I + Pror.n to"1I Services) ~ $,.$28:,AU 

Devalopable Acres ,Sorvad (total area less l'C)llJIS) 71.117 
Cost per Developable Acre $ 49,028 

Cost per Developeble Square Foot $ 1.13 



Business Center Phase 3 AREA: 77.52 ACRES (development area} 

Unit Daocrt Uon of Work 

LS Equipment Mobilization (5%) 
LS Project Maintenance, Erosion Control, Watering, Clearing and Grubbing (2%) 

LS Construction Bonds and Pennits (1%) 

RNds 

3,810 LF Industrial Roadway· University Way & Lowe Blvd 

6,637 LF Curbed Roadway Section 
1 EA Traffic Signal 

Non.ft-Wad: 
57 AC Misc Site Work (Includes UtiRty Stubs and Basic Cleanup for Sale as Needed) 

7,~:!'!i LF Trtil 

942 TN Fumlsh and lnstaU HMA Class PG 64-26 (2" Thick) 

1,565 SF Fumlsh and Install Crushed Surfacing Top Course (4" Thick) 

109,550 SF Subgrade Prep 

4 EA Bollards 

31,300 SF Restoration along Trail In Open Space 

UlllllM 

Utility Misc 
5 EA Pothole Existing Utilities 

Sewer 

2,708 LF 18" Gravity Se""'r Includes Excavation, Trench Safety, Backfill (Std. Rigid PVC 
confonning to ASTM D-1784) 

2,166 LF 12" Gravity Sewer Includes Excavation, Trench Safety, Backfill (Std. Rigid PVC 
conforming to ASTM D-1784) 

4,918 LF 8" Gravity Sewer Includes ExcevaUon, Trench Safety, Backfill (Std. Rigid PVC 
contonning to ASTM D-1784) 

25 , EA 48" San. Manholes (Approx 400' Spacing) 
2 EA Connection to Ex. Main 

Water 
EA Hot-lap Existing 

4,922 LF 12" Ductile Iron Water Main (Includes 2-Tees, 1-Cross, and all valves, lB, etc.) 

2 EA Fire hydrant 

ltrfgaUon 
1 EA Tap Existing Irrigation 

7,565 LF 10" PVC Watsr Main (Includes 2-Tees, 1-Cross, and en valves, lB, etc.) 

Power Tranamlsslon 
EA New Substation 

8,693 LF OH Transmission 
LF OH Distribution 
LF Underground Transmission 

4,922 LF Underground Distribution 

(1) SUBTOTAL CONSTRUCTION 
(2) Administration 

(3) Plannlng Leval ConUngancy (25'Yo) 
(4) SUBTOTAL CONSTRUCTION (1+2+3) 

(5) Tax (8.8% of Water, Power, and Sewer) 
(6) Construction Total (4+5) 

PROFESSIONAL SERVICES 
1 LS 
1 LS 
1 LS 
1 LS 

SUBTOTAL 

Engineering and Gactechnlcal (12%) 
Environmental Pennitting (3%) 
Construction Stsking (1.5%) 
Construction Administration (3%) 

Total (8 + ProfaHlonal ServlcH) 
Developable Acres Serve# (total area less roads) 

Cost per Oevelopable Acre 
Cost per Developable Square Foot 

Unit Price 

$ 280,828.86 
$ 112,330.75 

$ 56,165.37 

$ 336.00 

$ 348.00 
$ 150,000.00 

$ 2,000.00 

$ 76.00 

$ 20.00 

$ 0.20 

$ 800.00 

$ 0.35 

$ 200.00 

$ 56.00 

$ 26.50 

$ 22.50 

$ 2,450.00 
$ 1,500.00 

$ 2,500.00 
$ 50.00 

4,200.00 

$ 1,500.00 
$ 25.00 

$ 3,750,000.00 
$ 45.00 
$ 25.00 
$ 120.00 
$ 80.00 

$ 

$ 
$ 

$ 
$ 

$ 909,879 
$ 168,496 
$ 84,248 
$ 168,496 

$ 

$ 

$ 

$ 

$ 
$ 

s 
$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 
$ 

$ 
$ 

$ 
$ 

$ 
$ 
$ 
$ 
$ 

$ 

$ 
$ 
$ 
$ 

$ 
$ 

280,827 
112,331 

56, 165 

449,323 

1,280,160 

2,309,676 

t &l,000 

3,7l9,U6 

114,700 

U.C,700 

71,584 

31,300 

21,910 

3,200 

10,955 

138,94g 

1,000 

151,648 

57,929 

110,655 

61 ,250 
3,000 

7,500 
246,100 

8,400 

1,500 
189,125 

391,185 

393,760· 

1.623.()!$2 

5,818,537.28 
449,322.98 

11s1 &14&s.o& 
7,582,325.30 

123,188.72 
7,705,514.02 

909,879 
168,496 
84,248 

168,496 
1,331,119.33 

9,038,833 
57.9 

156,137 
3.58 



Industrial AREA: 793.03 ACRES (development area) 

19,190 

Unit Description ol Work 

LS Equipment Mobilization (5%) 

LS Project Maintenance, Erosion Control, Watering, Clearing and Grubbing (2%) 

LS Construction Bonds end Pennits (1 %) 

!load• 

LF lndusb1al Roadway 

Qpaf)$pal?O. 

o AC Open Spece 

Ralhad 

o LF New Track (Southeast Industrial Loop) 

o LF New Track (Southeast Industrial Spur) 

o LF New Track (Northwest Industrial Loop and Extension to Hom Rapids) 

10 

8,626 

8,792 

44 
6 

4 
14,061 
1,120 

29,198 

2,799 

EA At-Grade Crossing (Includes Concrata Planks, Re-Laying the Tracks, Control 
Anns, Bungalow, Etc) 

U'l!llllH 
Utility Misc 

EA Pothole Existing Utilities 

Sewer 
LS Decomisslonlng Pump Station 
LF 12' Gravity Sewer Includes Excavation, Trench Salaty, Backfill (Std. Rigid PVC 

conforming to ASlM D-1784) 
LF 8' Gravity Sewer Includes Excavation, Trench Salaty, Backfid (Std. Rigid PVC 

confonnlng to ASlM D-1784) 
EA 48' San. Manholes (Approx 400' Spacing) 
EA Connection to Ex. Mein 

Water 
EA Hot-lap Existing 
LF 12' Ductile Iron Water Main (Includes 2-Tees, 1-Cross, and al valves, TB, etc.) 
LF 8' Ductile Iron Water Main (Includes 2-Tees, 1-Cross, and al valves, TB, etc.) 

Irrigation 
-EA Tap Existing lrrlgeUon . 

LF 10' PVC Water Main (Includes 2-Tees, 1-Cross, and an valves, TB, et~.) 

Power Transmission 

EA New Substation 

LF OH Transmission 

LF OH Distribution 

(1) SUBTOTAL CONSTRUCTION 
(2) Administration 

(3) Planning Level Contingency (25'1'o) 
(4) SUBTOTAL CONSTRUCTION (1+2+3) 

(5) Tax (8.6o/, of Water, Power, and Sewer) 
(6) Construction Total (4+5) 

PROFESSIONAL SERVICES 
1 LS Engineering end Geotechnical (12%) 
1 LS Environmental Pennlttlng (3%) 
1 LS Construction Staking (1.5%) 
1 LS Construction Administration (3%) 

SUBTOTAL 

COST PER ACRE 
'J<!QI 19· + Profos'ilonal Strtilcu} 

Developable Acres SO!i'<'e!I (total area less roe.dBi 
Cost per Developabie Acre 

Cost per Developable Square Foot 

Unit Price 

$ 658,052.00 

$ 263,221.00 

$ 131,611 .00 

336.00 

$ 1,000.00 

$ 150.00 

$ 150.00 

$ 150.00 

$ 400,000.00 

$ 200.00 

$ 10,000.00 

$ 26.50 

$ 22.50 

$ 2,450.00 
$ 1,500.00 

$ 2,500.00 
$ 40.00 
$ 25.00 

$ 1,500.00 
$ 25.00 

$ 3,750,000.00 

$ 

$ 

$ 
$ 
$ 
$ 

45.00 

25.00 

$ 

$ 
$ 

2.132,086 
394,831 
197,415 
394,831 

$ 658,052 

$ 263,221 

$ 131,611 

$ 1.D~.1184 

s ~ • .t.47,840 

$ 6,447,IMD 

$ 

$ 

$ 

$ 

$ 

$ 400,000 

$ 400,00D 

$ 2,000 

$ 10,000 

$ 228,589 

$ 197,820 

$ 107,800 
$ 9,000 

$ 10,000 
$ 562,440 
$ 28,000 

$ 6,000 
$ 17,650 

3,750,000 

$ 1,313,910 

$ 69,975 

s 6,l13,1~ 

13,161,024.00 
1,052,884.00 
3,55314n.oo 

17,767,385.00 

538,491.92 
18,305,878.92 

$ 2,132,086 
$ 394,831 
$ 197,415 
$ 394,831 

3, 119, 183.00 

2MU,.OaU:2 
692 

$ 30,983 
$ 0.71 
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EXHIBIT 19 



HORN RAPIDS 
INDUSTRIAL PARK 

OVER 900 ACRES AVAILABLE 

ZONED: HEAVY and MEDIUM 
INDUSTRIAL 

SERVED BY CITY UTILITIES, ROAD, 
RAIL AND INDUSTRIAL AIRPORT 

FAST-TRACK PERMITTING 

$30,000 - $50,000 PER ACRE 

THE INDUSTRIAL PARK IS A PART 
OF THE RAPIDLY GROWING TRI­

CITIES MSA, FEATURING: 

• A POPULATION OF 262,500 

• AN EIGHT-COUNTY LABOR 
RECRUITING AREA. 

• HIGHLY EDUCATED 
WORKFORCE, WITH OVER 90% 
ATTAINING A HIGH SCHOOL 
EDUCATION, AND NEARLY 40% 
ATTAINING A COLLEGE 
EDUCATION. 

• AFFRODABLE HOUSING, GREAT 
SCHOOLS, LOW CRIME RATES 

PRIMARY INDUSTRIES IN THE 
PARK INCLUDE NUCLEAR AND 

ENVIRONMENTAL REMEDIATION, 
SPECIALTY METALS, STEEL 

FABRICATION, FREEZER 
WAREHOUSE. 

Richland 
CITY OF RICHLAND 

ECONOMIC DEVELOPMENT OFFICE 
P.O. BOX 190 

RICHLAND, WASHINGTON 99352 

ECONOMIC DEVELOPMENT OFFICE 
tc;na\ Oil'>- '71;R~ I un•n•• ,..; ri r h b nrl u 1-"> 1 1 
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c........ 

WAl..TBIS 

CENIRAL WASH•GTON CORN 
PROCESSORS -

I PIEFEliRED HEEZER SERVICES 

DB. HUR IDISTRIES .. 
WEST COASTWAIEHOUSE 

NORIHSTAR BIO FUELS (JBS> ... 
GAVILON 
""'-SAFETY-lll.EEN 

"""" HEN181tiSEN-PoaTRANSl.OAD 
~-

CBnliEDIJEF --arYOF RICHLAND 

PACIFICECOSOLUllDNS 

C112111Rl. ,,__ 
CIRIC 
i--
,CIJYl.CJOP --COST LESS CARPET -PERllARI -
..... 
Totml c..lmda 

City of Richland Ralroad 
RalTrallic 

fCJf the Period: Jarmary 1. 2002 - May 4, 2016 .., ..... ..,&NSF .., 
TrM:ilJ...._.. "ftl.c:a, ... - -
flUD ...... IQMll-5'1f11 .,,.._ .... ,.. 
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EXHIBIT 21 



City of Richland Railroad 

Carload Activity 

January 1, 2013 - May 4, 2016 

83 

259 

17 

2334 

449 

2 

0 

0 , 
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48 
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1823 

20 

1 I 

336 
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· 17 
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