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Before the
SURFACE TRANSPORTATION BOARD 240763
TRI-CITY RAILROAD ) ENTERED
COMPANY, LLC, a Washington ) Office of Proceedings
limited liability company, ) VERIFIED STATEMENT OF  May 25,2016
) RANDOLPH PETERSON RE: Pul‘)’l’i‘c”;:cor 4
Petitioner, ) PETITION FOR EXPEDITED
) DECLARATORY ORDER
Vs, )
)
THE CITY OF RICHLAND, ofthe )
State of Washington, located in )
Benton County, Washington; and ) [CONTAINS COLOR]
CITY OF RICHLAND RAILROAD )
an Unregistered Entity or Tradename )
)
Respondents. )
)
)

STATE OF WASHINGTON )
: ss.
County of BENTON )

RANDOLPH PETERSON, being first duly sworn on oath, does hereby

depose and state:

1. I am the President and CEO for Petitioner Tri-City Railroad

Company, LLC (“TCRY”). I am over the age of eighteen, and am competent to

testify to the matters contained herein. The matters contained herein are either

based upon personal knowledge, or are within the scope of my speaking authority

for TCRY.
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2. TCRY is a limited liability company organized under the laws of
the State of Washington. Its headquarters are located in Kennewick, Washington,
and its principal place of business is within the State of Washington. TCRY is a
Class III railroad operating under notice of exemption. Exhibit 1 is a true and
correct copy of TCRY’s Notice of Exemption, FR-4915-00-P.

3. On September 28, 1948, the Interstate Commerce Commission,
authorized construction of rail to serve the Hanford Nuclear Facility, in the matter
Northern Pacific Railroad Company et al Trackage Rights etc., FD 15925 (I.C.C.
1948). See Exhibit 2, a true and correct copy of FD 15925. TCRY became aware
of this document once it entered into a lease for the same trackage described
therein, in 2002.

4, The tracks were known in the 1940s as the “Hanford Trackage.” In
recent times, they have also been referred to as the “Richland Trackage”, as well
as the “Port of Benton Trackage” or “POB Trackage”. To be distinct from the
“City of Richland Railroad”, I refer to the trackage TCRY operates upon as the
Hanford Trackage. Exhibit 3 is a true and correct copy of the rail map, as of
2015, showing TCRY’s operations on the Hanford Trackage.

3. Prior to 1999, the Hanford Trackage west of the wye ended in a
short spur (See Exhibit 4, a true and correct copy of a picture of the short spur)

depicted below:
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6. In 1997, Richland entered into Contract No. R006-97ES13438.000

with the United States Department of Energy (“DOE Easement”), which was
recorded with the Benton County Auditor on October 30, 1997 under recording
number 97-27682. See Exhibit 5, which is a true and correct copy of the DOE
Easement. The DOE Easement provides that it is for “the purpose of constructing,
repairing and maintaining a railroad spur which connects to the railroad currently
owned and operated by DOEJ.]”

7. On October 1, 1998, the DOE transferred its interest in the
Hanford Trackage to the Port of Benton (“POB”). See Indenture, a true and
correct copy of which is attached as Exhibit 6.

8. On February 1, 1999, POB granted Richland an easement “for an

access and utility easement for a railroad spur.” See Easement Deed, a true and
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correct copy of which is attached as Exhibit 7. The deed was recorded with
Benton County under No. 1999-003771. Unlike the DOE Easement, the POB
Easement Deed does not specify that the railroad spur continues from the Hanford
Trackage, though it does state that it begins from a point located within the DOE
railroad spur easement.

9. In 1999, Richland constructed railroad tracks of slightly less than 2
miles in length, with a short, 500’ passing track near the middle of the new rail.
As of 2002, no industries were located upon that spur.

10. In 2002, POB entered into a Railroad Lease with TCRY for
occupancy of certain premises and operation of a common carrier by rail on the
Hanford Trackage. See Exhibit 8, a true and correct copy of the Railroad Lease.
At the time TCRY entered into the lease, there was no indication that Richland
planned on developing a railroad, let alone a railroad that would be in competition
with TCRY.

11.  Prior to entering into the Railroad Lease in 2002, TCRY entered
into a Service Agreement with Richland, under which TCRY contracted to
operate on the City of Richland’s track on Richland’s behalf. See Exhibit 9, a true
and correct copy of the Service Agreement. From 2002 through 2009, TCRY, as
operator, provided service to several industries which began to receive service

along Richland’s rail.
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12.  In 2009, BNSF Railway Company (“BNSF”) commenced suit
against TCRY, claiming that under FD 15925, BNSF had the right to operate
without charge on the Hanford Trackage constructed by the DOE, and that it was
not responsible for maintenance of the same. See BNSF Railway Co. v. Tri-City &
Olympia Railroad Co., LLC., 835 F. Supp.2d 1056 (2011) a true and correct copy
of which is attached as Exhibit 10.

13. In December, 2010, Richland terminated the Service Agreement
with TCRY as the operator of what Richland began to call ‘City of Richland
Railroad’ (“CORR”). Richland then demanded that TCRY agree to eliminate its
only passing track on its system, located at its interchange point with the two
Class I carriers, in order that Richland could construct a new, unrelated at-grade
crossing (“Center Parkway”); and then demanded that TCRY pay an annual
access fee going forward to operate on the CORR. See Exhibit 11, a true and
correct copy of which is attached. TCRY refused to sign the agreement. CORR
thereafter banned TCRY from accessing any customers on the CORR.

14.  After CORR banned TCRY from direct service of shippers on its
railroad, TCRY’s only access on the CORR 1is as a handling carrier for the Union
Pacific.

15. On January 5, 2011, Richland and BNSF entered into a contract

under which BNSF agreed to cease doing business with TCRY at TCRY’s
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interchange location. See Contract No. 22-11, a true and correct copy of which is
attached as Exhibit 12.

16. In April 2011, Richland and UP signed the “City of Richland
Standard Form Railroad Track Use Agreement. See Contract No. 42-11, a true
and correct copy of which is attached as Exhibit 13.

17.  After CORR forbade TCRY’s operations on the CORR, the below
sign, threatening criminal prosecution for trespass, was posted in 2011. (See

Exhibit 14, a true and correct copy of a picture of the City of Richland Railroad

sign)
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18. In 2013, CORR reconstructed the railroad track it built in 1999
pursuant to its DOE/POB easement, adding numerous switches and double track
for a large portion of its railroad.

19. In 2013, Richland filed a petition with the Washington State
Utilities and Transportation Commission (“UTC”) to remove TCRY’s only
parallel passing track.! Removal of the passing track would benefit Richland, and
CORR, in two ways. First, it would provide Richland with an additional arterial
road for traffic; second, it would eliminate TCRY’s only parallel passing track on
its system, having the effect of leaving TCRY’s market competitor, CORR, with
the only parallel main and siding on either Railroad.

20. CORR sought and received approval from the Washington State
Department of Ecology to fill in certain wetlands for the purposes of constructing
new rail. See Order 10664, a true and correct copy of which is attached as Exhibit
15.

21.  Exhibit 16 is a true and correct copy of a rail spur easement
granted by CORR to Del Hur Industries for Del Hur to construct and connect a
rail spur to the CORR.

22.  TCRY was never presented an opportunity to comment upon or

oppose the creation of the CORR and its market competition with TCRY over the

1 See FD 35915.
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same shippers, because CORR never properly sought authority from the Board to
operate.

23.  The CORR, as depicted below (Exhibit 17 is a true and correct
copy of a map showing the location of the CORR), presently charges BNSF and
UP a fee in order for them to have access to the CORR. In addition, the shippers

on the CORR are separately charged by the rail carriers:

NORTHERN PACIFIC
DEVELOPMENT LOOP

CITY OF RICHLAND MAINLINE

)
PORT OF BENTON
TRANSLOAD
WFACILITY

CENTRAL WASHINGTON
CORN PROCESSORS

A

i o W 1: CERTIFIED DEF M 6: AGRO GYPSUM 10: DEL HUR INDUSTRIES

W 2: COST LESS CARPET M7: CENTRALWASHINGTON CORN ~ m11: HOOKS CRANE SERVICE
B 3: NORTHSTAR BIOFUELS (JBS) (CWCP) M12: WALTERS INC.
® 4: PERMA-FIX NORTHWEST M 8: PREFERRED FREEZER SERVICES ~ M13: GAVILON

HORN RAPIDS o 5: CENTRALWASHINGTON CORN |8 9: WEST COAST WAREHOUSE

INDUSTRIAL PARK PROCESSORS (CWCP) (WCW)

24.  In the City of Richland’s January 2016 Horn Rapids update, it
identifies CORR connecting to and extending from the ‘“Port of Benton Railroad”,
and being connected to “existing private railroad”. A true and correct copy of the

2016 Horn Rapids update is attached as Exhibit 18.
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Figure 12: Railroad Infrastructure Plan

25.  Richland continues to advertise sale of commercial property on the
CORR. A true and correct copy of such an advertisement is attached as Exhibit
19.

26.  Below is a true and correct copy of a chart (Exhibit 20) depicting
rail traffic on the CORR. The chart divides inbound/outbound carloads handled

directly by BNSF, or by UP with TCRY as its handling carrier.
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City of Richland Railroad
Rail Traffic

For the Period: Janua!y1 2002 May4 2016

WALTERS ‘ g 257 000
SR o o =
{PREFERRED FREEZER SERVICES 449 823 2272,
IDEL HUR INDUSTRIES 890 of

|WEST COAST WAREHOUSE 18 23 250
{NORTHSTAR BIO FUELS (JBS) o 338 36|
{GAVILON | 24

|SAFETY-KLEEN o 100
|HENNINGSEN - POB TRANSLOAD 0 67 88|
CERTIFIED DEF 0 20 20/
{CITY OF RICHLAND 17 of 17
{PACIFIC ECOSOLUTIONS o o -
|CH2M HILL o o 2
|cuPRC o o 2
icmyYLoop 2 o 2
COST LESS CARPET o 1 1
|PERMAFIX o of 1
Totsl Carloads 2 3850 2061

By way of explanation, Central Washington Corn Processors, Preferred
Freezer Services, Del Hur Industries, Northstar BioFuels, Certified Def., Cost
Less Carpet, and the City Loop did not exist prior to 2009, which is why the chart
above does not reflect any of their carloads prior to 2009.

27.  Depicted below is a true and correct copy of a chart (Exhibit 21),
which reflects that between January 1, 2013 and May, 2016, traffic on the CORR

consisted of 6,074 carloads. All those carloads crossed TCRY.
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City of Richland Rallroad
Carload Activity
January 1, 2013 - May 4, 2016

6] 288 304
83 83
259 4 307
17 7 17
2334 ag8 2732
449 1823 223;*
2 2
0 20 20
0 1 |
0 336 336
3180 2014 8074|

28.  Neither CORR nor Richland have sought from TCRY a license or
easement, nor has TCRY granted a license or easement modifying or expanding
the scope of the 1997 and 1999 railroad spur easements. Neither CORR nor
Richland have ever sought permission from TCRY to permit the transit of rail
traffic across its Railroad to reach CORR, nor has CORR compensated TCRY for

crossing its Railroad.
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Rl e

RANDOLPH PETERSON

SUBSCRIBED AND SWORN to before me this lﬁ hday of May, 2016,

by RANDOLPH PETERSON. .
M R "
Notary Public in and for the State of

Nota Public Washington, residing at é@;_\ﬁa_-\e.__
State ofr&l/ashington My Commission Expires: \1-1Q=JoLq

Debbie K. Miller
MY COMMISSION EXPIRES
November 19, 2019
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CERTIFICATE OF SERVICE

hereby cart . 294

ereby certify that on this day of May, 2016, I caused to be
served a true and correct copy of the foregoing VERIFIED STATEMENT OF
RANDOLPH PETERSON RE: PETITION FOR DECLARATORY
ORDER, by the method indicated below and addressed to the following:

Heather Kintzley U.S. MAIL
Richland City Attorney HAND DELIVERED
975 George Washington Way X FED EX
PO Box 190 MS-07 TELECOPY
Richland, WA 99352

U.S. MAIL

The City of Richland ND DELIVERED

HA
505 Swift Boulevard X ED
Richland, WA 99352 . i COPY
% |

W(A’M C. SCHROEDER
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31116 SERVICE DATE - JUNE 23, 2000
DO
FR-4915-00-P
DEPARTMENT OF TRANSPORTATION
Surface Transportation Board
[STB Finance Docket No. 33888]
Tri-City Railroad Company, L.L.C.--Lease and Operation Exemption--Rail Line of the
Port of Benton in Richland, WA

Tri-City Railroad Company, L.L.C. (Tri-City), a noncarrier, has filed a verified
notice of exemption under 49 CFR 1150.31 to lease from the Port of Benton (POB) and
operate approximately 17 miles of rail line currently owned by the POB,' known as the
Hanford Site Rail System, Southern Connection extending from milepost 46.6 at the
junction with the Union Pacific rail line in Richland, WA, to milepost 28.3 at the border
to the U.S. Department of Energy’s Hanford Site, connecting with the Hanford Site Rail
System, Northern Connection (north of the City of Richland). Tri-City will become a
Class I1I rail carrier.

Tri-City indicates that it has entered into a maintenance and operation contract
with the POB, which provides for Tri-City’s operation of the rail line on behalf of the
POB.

The transaction is scheduled to be consummated on or after June 21, 2000.

! See Port of Benton--Acquisition and Operation Exemption--U.S. Department of

Energy Rail Line in Richland. WA, STB Finance Docket No. 33653 (STB served
Oct. 6, 1998).

* Tri-City states that its projected revenues will not exceed those that would qualify it
as a Class III carrier.



STB Finance Docket No. 33888

If the notice contains false or misleading information, the exemption is void ab
initio. Petitions to revoke the exemption under 49 U.S.C. 10502(d) may be filed at any
time. The filing of a petition to revoke will not automatically stay the transaction.

An original and 10 copies of all pleadings, referring to STB Finance Docket
No. 33888, must be filed with the Surface Transportation Board, Office of the Secretary,
Case Control Unit, 1925 K Street, N.W., Washington, DC 20423-0001. In addition, one
copy of each pleading must be served on John Hawkenson, 2579 Stevens Drive, Building
1171, P.O. Box 1700, Richland, WA 99352.

Board decisions and notices are available on our website at
“WWW.STB.DOT.GOV.”

Decided: June 16, 2000.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary



31093 SERVICE DATE - OCTOBER 20, 2000
SEC

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 33881

PORT OF BENTON--CHANGE IN OPERATOR EXEMPTION--TRI-CITY RAILROAD
COMPANY, L.L.C.

Decided: October 17, 2000

On May 31, 2000, Port of Benton (POB) filed a verified notice of exemption under 49
CFR 1150.31 for a change of operator on approximately 17 miles of its rail line, known as the
Hanford Site Rail System, Southern Connection, extending from milepost 46.6 at the junction
with the Union Pacific Railroad Company rail line in Richland, WA, to milepost 28.3 at the
border of the U.S. Department of Energy’s Hanford Site, connecting with the Hanford Site Rail
System, Northern Connection (north of the City of Richland).

On June 13, 2000, Tri-City Railroad Company, L.L.C. filed a verified notice of
exemption to lease and operate the above-described rail line from POB." Because the June 13
filing is essentially a substitute for the May 31 filing, POB, by letter filed October 4, 2000,
requests that the notice of exemption it filed on May 31 be withdrawn. The request will be
granted and the proceeding will be dismissed.

It is ordered:

1. The request to withdraw the notice of exemption filed on May 31, 2000, is granted and
the proceeding in STB Finance Docket No. 33881 is dismissed.

! See Tri-City Railroad Company. L.L.C.~Lease and Operation Exemption--Rail Line of the
Port of Benton in Richland, WA, STB Finance Docket No. 33888 (STB served June 23, 2000).
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2. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams
Secretary
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CONFIDENTIAL--3UBJECT TO INSFAZCTION ONLY BY PARTIES TC THE HESORﬁ

This report will not be printed in full in the permarent series
of Interstate Commerce Commissidn reports.

INTERSTATE COMMERCE (QMMISSION

Finance Docket No. 15825
NORTHERN PACIFIC RAILWAY COMPANY, ET AL. TRACKAGE RIGETS EIC.

Submitted July 15, 1948, Decided September 28, 1948.

(1) Acquisition by the Northern Pacific Railway Company of tracke
age rights over that portion of the Yekima branch line of
railroad of the Oregon-Washington Railroad & Navigation
Company, Union Pacific Railroad Company, lesses, between
Kennewick and a connection with tracks to be constructed
by the United Stztes of Am.rica, in Benton County, Yash.,
approved and authorized. Conditions prescribed.

(2) Certificate issued authorizing operation by the Horthern
Pacific Railway Company and ths Union Pacific Railrocad
Company over that portion of a line of railroad, con-—
'structed and to be constructed by the United States of
America, extending from a connection with the Yokima
branch of the Oregon-Waghington Reilroad & Navigation
Company to and into an exchange yard which the Unifed
States will construct ncar the north bank of the Yakima
River, in Benton County, ‘ash. Conditions:prescribed.

L. B. daPonte, Conrad Qlson, and F. J. Mglia for applicants.

Roger I. Harris and F. A. Allan for Atomic Energy
Commission. . '

A. N. Whitlock, Thomas H. Kaguire, and Larry H. Dugan for
Chicago, Milwaukee, St. Paul and Pacific Railroad Compaony,
intervener.

J. B. Daubenspeck, H. F. Love, L, A. Borden, 4. E. Tcnn,
and G._A. Robison for employees of the Chicago, Milwaukee,
8t, Paul & Pacific Railroad Company.

P. X, Byers and C. W. Stevens for other railway empioyces.

- REPORT OF THE CCMMISSION
DIVISION <4, COMMISSIONERS LEE, MAHARFIE, AND MILLER
BY DIVISION 4:

Exceptions to the report proposed by the examiner werc filed
and the case was argued orally. Cur conclusions differ somewhat
from those recommended by him.

The Northern Pacific Railway Company, hereinafter
sometimes called the Northern Pacific, and Oregon-~Jashington
Railrcad & Navigation Company, Union Pacific Railroad
Company, lessee, hereinafter referred tc jeintly as the Union
Pacific, by application filed Novembur 25, 1947, applied for
permission, under scction 1(18) of the Interstate Commerce Act,
to extend their operations by trackage rightc &nd joint use
over that portion of a line of railroad, constructed and
to be constructed by the United States of fmerica, from a ccn—-
nection with the Yakima branch of the Oregon-iashingtcn Rallrcad
& Navigation Ccmpany te and intc an interchange yard which the
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United States will construct neaf the north tank of the Yakima
River, approximately 6.67 miles, in eonnection with which pro=
posed operation the Northern Padifi¢ Railwajyr Company proposes
to acquire, under secticit 5(2) of thé actj trackage rights over
the said Yakima branch from the point of comnection with the
proposed railroad to be constructed by the United States to
Kennewick, approximately 4.92 miles, all in Eenton County,
Yizshe The Atomi¢ Energy Commissiocn, herceinafter referred to
as AEC, i=tervoncd in support of the application, and the
Chicage, Milweukce, St. Paul & Pacific Railroad Company, herc=
inaftcr referrcd to as the Milwaukee, intervened in oppositvion
thereto. A hearing was held and briefs were flled. 4t the
hearing railway employees of the Milwaukee, lines west, werc
represented and opposed the granting of the application.
Represontatives of other railway cmployescs also cntercd appear-
ances at the hearing but introduced no evidcncce. No reprosenta=-
tions havc been made by any State authoritvs. Unless otherwise
indicated, all polints hereinafter menticned arc in the State

of Wllashington. ’

The solc purposc of the instent application is to provide
additional rail transportation service from the south tc the-
Henford Enginecring Works, also known as the Hanford Projsct,
2z vast arca located in Benton, Grant, and Franklin Countics,
comprising 640 squarc miles, or more than 40C,000 acres. Han-
ford Works is usod by the Govermment in the production of plu-
tonium, an clement which is not orly wital in connection with
the dovelopment of military weapors, but which alse has import-~
art and far reaching peacetime applications. It is the only
rarge-scale plutonium producing plant in the United States.
Tremendous 1inbound tonnages of coal, chemicals and other com=~
modities arc rcceived at the project, making continued rail
service thereto essontial,.

Construction of Hanford Works was commenced in March 1943,
2nd completed in February 1945. Thce original construction and
operation was conducted by E. I. du Pont de Nemours and Company,
undér the supervision of the War Deportmont, in accordance with
the provisions of a "purc cost contract" under which the Govern-
nent agrecd to roimburse the contractor for all expenditures )
and lesses, including transportation costs. By appropriate
Jongressional legislation approved August 1, 1946, and an Execu-
tlve Order issued Decembor 31, 1946, the project was transferred
from the War Department to AEC. As of Septomber 1, 1946, the
General Elcetric Compeny has been oporating Hanford Works pur-
suant to a purce cost contract substantially the same as the
original duPont contract. Since the inccption of Henford Vorks,
the contracts under which operations are conducted havzbecn
classified as “secret" by the authorities charged with the duty
¢f its administrotion. The nature of the project mequires that
the greatest degree of sccurity be exersiced at all times be-
cause the interruption of plant production for 2ny reason
would de critical. )

In connection with the original construction, the Govern--
mens built a standard-gage, single track railroad iine to serve
th: residential and operational arcas. This Government-ownod=-
apd=~operated railroad system iZs made up of approximately 180
miles of main line, industrial spurs, end classification yards,
2 portion of which formerly belonged to the Milwaukee, In
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Finance Docket No. 14330, Chicago, M. St.P. & P, R, Co., Trustees
Abandonment, 254 I.C.C. 831, decided Octoter 15, 1943,
wo.perithed abandonment of that portion of the Wilwaulkee's
Hanford branch extending from a point near Veranita to Hanford,
approximately 25.105 miles. Subsequently that segment was ac-
quired by the Government for $575;000, and it now forms a part

of the Government railroad within the restricted area.

At present, the only reil service to Hanford Works is pro~
vided from the north by the Milwaukec's Hanford branch extending
from Beverly Junction to a connection with the Govermment-cwned
railroad, approximately 20.79 miles. Interchange 1s effected at
Riverland, a point approximately 1.75 miles inside the Govern-
ment confine, but in the Milwaukee's tariffs the station designa-
tion is shown as Hanford. The history of the Milwaukee's line
and its operationsl function into the project will be described
belows.

Richland s the residential section and the main adminis=
tration arsa of Hanford Works, It is located AT\ the extreome
goutheastern section of the reservation, about/ 5 miles north of

/the proposed connection with the Union Pacific nd approximately

[ 48/miles by rail from the connection with the Milwaukee on the

\\north. Richland is to be developed into a normal American com-
munity. It 1s a modern and permanent city with standard school
facilities, stores, service establishments, theaters, churches,
recrcational facilities, a post office, and a bank. This commun-
ity grew from approximately 250 inhabitants before the project
was undertaken until now it contains sufficient housing to
accormodate approximately 18,000 individuals whose family heads
are engaged in the opecration of Hanford Werks. In acddition,
ancother community of about 5,000 constructlion workers is located
at North Richland, approximately 2 miles north of the existing
city limits of Richland. The industrial arca of the project
2xtends north, east, and west of Richland and contains several
main production plants, 1 of which is not more than 4 milcs from
Richland. Other processing plants are located farther north, and
are closer to the Milwaukee than to the proposcd interchange with
the applicants. Because of a current cxpansion program, it is
anticipated that the permanent population of Richland will ulti-~
mately increase to 25,000 citizens, and that she temporary popu=
lation of Worth Richland, during the period of thc now construc~
tion, will approximate 20,000 inhabitants. Thc work alrcady
assigneé in conncction with the expansion program is sufficiecnt
to las®% 4 or 5 yocars.

In order to oxpcditc completion of the expansion program
and in the interest of economy, the authorities at Hanford Works
recently have obtained the use of a major portion of the Govern-
wont-owncd Pasco General Depot, hercinaftcr cemetimes referrcd
to as the depot, located southeast of Pasco ncear the confluence
of the Snakc and Columbia Rivers. The depot is approximately
15 miles from Richland, and consists of 8 permancnt typc modern
varehouses, cach contalning cpproximately 16€,000 sguare feet
>f floor spaces In a2ddition, various other shops ond scrvice
brildings, which are appurtenant to an cstablishment of this
rature, are available. The depot arca comppriscs 7195 acrcs and
is providea with adcquate outside storage yards, roadways,
unloading docks, a railroad systom to mect the requiremonts
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of the operation, and is foheed and patrolled in accordancec with
security regulations. It is c0ns4dered a permanent facility in
connection with futurec operations 6f Hunford VWorks. The original
cost to the Government for construction of the warchouse huild~
ings alone in 1942 was approximately $2,535,000, and it is esti-
mated that to duplicate these warehous;s on the Hanford Project
at present prices would cost the Government mo»c than %5 000,000,
exclusive of necessary appurtenances. The depot is switchcd by
the Northern Pacific, but the tracks of the Spokaney Portland &
Seattle Railway are adjacent thereto. It is utilized for storagc
of various materials and equipment which must bc protected from
the weather, and which arec now arriving for thc current expansion
program at Hanford works. Betwcen Junc 19,; 1947, and January 26,
1948, a total of 167 carlo=zds, or 9,384,246 pounds, of freight was
received and placed in storage at the depot for ultimato use at
Richland. Much of this property was received by rail, and con-
sists principally of building materials and certain chemicalse
The volume is expected to incrense greatly. Storage space for
chemicals shipped in tank=-car lots is limited in thc restricted
area so that provision must be made to hold chemicals at the
depot until necded, Some plumbing supplies stored at the depot
were trucked in from Portland, Oreg.,, and other ncarby points.

Negotiations for a southern rail comnsection to serve the
project were commenced in June 1943, when thc applicants were
invited by army officials in charge of construction at Hanford
Works to build, at the railroads' expense, a line to connect
near Richland with the Government's railroad then under construc~
tion within the reserveation. This the railroads rcfusced to do.
Subsequent discussions involving altornative proposals worc Lad
between the parties, culmlnatlns in an agreement reached during
the first week of August 1943, undecr which the railroads wecre
to contribute p?a,OOO and to phy an allowance of 42 for cach
loaded car handled in line-haul movemcnt into or out of the pro-
jecte. Because of higher construction GOotS in 1947 as compared
to 1943, these amounts worc incrcssod to $100,000 and %4 per
car, respﬂctivcly, in the final contract. Thc lump~sum contri-
bution by the railroads was to be in licu of the cost to thom
of constructing intcrchange tracks at the point of connection.
The project authorities insistcd that for security rcasons the
interchange yards be located witlin the reservation. Controcts
covering the proposed construction by the Government and opera=-
tion by the applicants of the southern gatcway were proparcd and
completed in Sopteomber 1943, but beocausc of failure to obtaln
requisite approval of the Cffice of Dufensc Transportation such
construction and operation into thc project were not consummated
2t that time. Thoreafter the matter lay dormant until the
middle of 1947 when the then commanding officer of the project
contacted the applicants and agsin broachcd thc proposition that
the railroads build a southern comnection at their own cxpcase.
The applicante rcjected the idea of building into the project
but stated that they were willing to resumc ncgotlations on bases
similar to those existing in 1943, when the original proposal was
blocked. Further discussions were had which finally resulted in
execution of the two contracts covering the proposed construction
and operation of the southern connection for which authority is
sought in the instant application.

//
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Both agreements are datéed No¥¢ember 6§ 1647, and cre condi-
tioned upon our prior approval, if-such agpproval is reguired.
Pursvant to the terms of the first contract; the Union Pacific
grants to Yhe Northern Pacific the right to use in bridge move-—
ment that portion of the former!sYakima brunch, extending from
a commection at Kennewick to the junction of the Union Pacificls
line with the track to ke constructed by the Government, a
distance of approximately 26,000 feet. As compeusation for the
rights granted, the Northern Paciric agrees to may the sum of
#4,594.32 per annum, or one-helf of 5 percent on an agreed book
value. of $185,772.95, plus one-half ol 5 percent upon the actual
cost of all future additions and betterments chargeadle o
capital account. The Nortinein Pacific will also pay a per-car
proporticn of the actual costs incurred by the Uuion Pacific
for maintenance and operation, including insurance and taxes.
Following a test period the parties may agree upon a flat-rote
. per—ca:x charge which will be subject to futwue changes from
time to time as conditicns warrant. Nothing herein 1s te be ¢ on—

strued as permission bo change the rent, or the basis thersol/
witbout our prior authority. General control, management and
administration of the jeoint trackage shall remain in the Union

Pacific, but all rules, regulations, and train schedules shall
be equal, just, ané@ fair as betwe~n the parties using the lire.
The books and records ol the Union Pacific bearing on the costs .
of imprivements to the propsrty, or of meintenance and cperation
thereof, shall be made available tc the Nerthern Pacific fovr in-—
spection at all times., Sheould tihe Nortlhern racific default on
any payment or fail to perform any of 3its ecorvenants under the
agreement, which default cr failure shalk continue feor & period
of 6 months after written notice Ly the Unicn Pacific, the latter
may, at its election, terminate the agenement and exclude the
former Irem all use of the prcopercy covered thereby. Other pro-
visions pertaining te Joint employues, demoage claims for less of
property or injury tec persons, negiigence of werkmen, clearing
wrecks, and arbitration, usually cmbedied in instrumentc coveriag
joint-fecility arrangemcnts between railroads sre contained in
the ocgreement. The contract, by 1ts terms, is to bocerme
effective upcn cempletion of constructicn of the Geovernment
track with which che Yokima brench is to ccnnect, and continue
in effect so long as the Narthern vecific shall have the right

to operate over said Government tirack; nrovided that the Northern
Pacific may terminafe the agreem=nt bty 6 months' nctice in
writing at anytime after 2 Fears from such effestive date.

The second agreemen? is by and@ between The United States ot
America, acting through the AEC, on the one hand, and the Noith-
ern Paciric snd Union Pacific, on the other. It provides that
the Covernment will at its sole cost 2nd expense acquire the
necessary righi-os-way for, and coustruct a line of railroad
extending from the point of connection with the existing CGovern-
ment line within the reservation at_or aear Richlana to a ccnnec-
tion with the Yakima branch of the Union Pacific, approximately
5.4 miles, including a bridge across the Yakxime River; also the
facilities at the interchenge yard, and a wye track to be located
at a point between said interchange yard and Richland. lipon com-
pletion of all such consuruction, the applicants shedl each
contribute one~half of the sum of 300,000, wkich sum it is
agreed foirly represents the cost to which the applicanis wuld
be subjected if they constructed interchange trackoge al tia
point of connection with the Yokime tranch.  Feor the right to
oporete over the Government's line between the southern boundury
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of Hanford ‘orks, on _the north bank of the Yakima River, to the
connectionh with the Union Pacific's Ynkima branch, approximately
3.4 miles, the applicants also will pay, as rental, until such
time as the total of such payments made by them eguals the
initial actual ccst te the Government of ccnstrueting that seg—
ment, the sum of $4 fcr each loaded car moved in either direction
over the segment, on which the haul of the Northern Pacific is
bey~nd Pascc and that cf the Unicn Pacific is beycnd Kennewick.
Stoppage in transit at Kennowick from pcints beyond shall net
cause a shipment to lose the charaecter ¢f a line-haul movement.
After such rental payments shall equal the cest of constructing
the bridge and the segment from the bridge te the ccnnection
with the Yakima branch, the appiicants shall continue to have
the right, during thc term of the agreement,~to operate cver the
trackage without further rental payments., (Nojrental or other
charge is to be paid by the applicants for e right to operate
over the segment extending from the nrrth bank of the Yakina
River to the interchange yard, for uss 2f the facilities at the
yard or the wye track. The applicants may, by mutual . agrecment,
arrenze for either of them 5. oporatesg joint train betwedi.
Kennguick and the interchange yard in order.to-mo¥e.the. business
of both-railreadsi~the raiincad operating such jnint train shall

o W9

e

be considercd as the agent of the othel. Compeny in such opcraticn,
romertomay Trerninate the agreement at any time upon 6
mefrtﬁj:_a:glv_all&e«;m&LQ,ewl, riting 5 the applicants.

et S,

The estimated cost of the bridge and the tracksge—wason which
 the $4-per-car allowance is epplicable amounts to/~:625,0
addition, the Union Pacific will incur a cepital ‘expendi
33,322 for construqtion of 2 connection between its Yakima bianch
and the Government s trackage serving the Hanford area. Con-— )
struction of the Government's track will commence promptly upon
our =pproval cf the applicaticn herein. Traffic anticipated by

the applicants to be handled through the southern connection
during the first 5 years of operation commencing July 1, 1948,
in order, is shown as 7,040, 9,940, 8,256, 8,256, and 8,256
carloads. The principal commodities expected to be handled, and
the probable points of origin, are shovn as follows: Cement fhrom
Lime, Oreg., Seattle and Spokane; cc=l from Castle Gate, Utah,
and Xleenburn and Rock Springs, Wyo.; iron and steel from
Seattle, Portland, Chicago, Ill., and Fittsburgh, Pa.; machinery
frem Chicago and Schenectady, N. Y.; and lumber and miscellcneous
congtruction and operating materials Irom Portland and Taocoma.
The annual average trarffic for the succeeding years, after the
fifth fiscal year ended June 30, 1953; is estimated at 7,266
carloads, ccnsisting of 7,00C of coal and 266 carloads of nis—
cellaneous materials. The foregeing estinmates of traffic
represent an arbitrary allocation for the combined operations

of the applicants; nc breakdcwn is made as tc the respective
individual business each of them anticipate handling into the
project.

Coal is the bulk 6f the inbound tonnage to the Hanfowrd Works,
although considerable other traffic will be required in carrying
out the expansion prcgram. An estimated 40 percent of the traffie,

= | 4 pm— A R T — —
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cxcept coal, is expected to move through the southern connections
The coal may be handled through eithor connecsion, depending
upon the source of supply, the rates appliceble thoruon, and
other factors. Contracts ore made on a BTU basis in the spring
of each ycar for the amount of coal cstimated to be needod at

the projeet during the coming year. At the timc of the hearing,
some coal was being obtained from mines lecal to the Milwaukce
and no doubt would continue to be handled by that carrier threugh
the northem connection so long as those snurces rcmain availabloes
It is the opinion of responsiblc officers of both AEC and the
primo contractor that sufficient traffic will mnve inbound to

the project to support profitablc operations by the applicants

as well as the Milwaukce. An cquitable and fair distribution of
all shipments is contemplated, because to Civert tralfic from

the Milwaukee to an cxtent tnat opcratiocns through the northern
cnnnection no longer would be profitablc ond cndengsr discoentinu-
ancc of that gatoway by abandonment of the Henford dbranch would
defeat the primery purposc of the plan secking ndditional rail
service to the projecte Becausc of thc currcent oxpansion pro-
gram, thc transportation supcrintendent of the prime coentractor
cstimated that cven with construction of the southern conncction,
the Milwaukce's revenues from projcct traffic for the next 3 or

4 ycars will be comparable tc thosc received by it during the
past 2 or 3 years.

Finaneial results of cperation for the first 5 ycars mon-
tioned above are shown by the app]icqnts as follows: Gross
fre:.ght revenucs $2,703,500, $3,239,700, $%,118,000, $2,118,000,
and $2,118,000; operatlnq “¥PInsas, uStlndtcd "+ 50 pereent of
gross revenucs, $1,351,750, wl 649,850, 1,059,000, 1,059,000
and $1,059,000; gcint facillty rcnts, rcprcscnting rcntwl pay-
ments ut the rate of $4 a car as prov1ded in thc contract,

WZB 160, $39, 760, @30,024, VSS 024, and Vao 024; and net railway
opcrwtlng ineome Yl 323,590, %1, 610 ,090, {1,025,978, wl 025 97b,
and 1,025,976, Corrcsponding flgures for the annu11 av»rage

succccding years are 91 536,700, 768,350, G2g, 064, and $739, 286&

Proponents of the southern connectionirely primarily on
the greater degree of sccurity, and sccondarily on the operating
convenience and the large savings in transportation ccsts that

FORM 995
“nans.

exprossed by the present manager of Hanford Works, whe 1s chargec
with the responsibility of its sceurity, as to the reil facili-
ties now serving the projcct. It is his opinion tit ancthor
railrcad line bo the arca isg nceded as a matter of crlianary
prudecnce, and in order to minimize the possibility of intur-
rupticn of manuiracturing operations that any discontinuancc of
rail scrvicc t¢ tho area would entaile In his judgmont the pro-
poscd conncction with the Union Pacific on the south would pro~ ,f
vide, at modest ocxpense, the most effective and practical mcans @
of obtaining additional rail transportaticn scrviee to the pro-
sect. Such a connecticn, in addition to making availchlc com-
pletely different transcontinental rail networks of the appli-
cants, would also bc over tracks physically located at a cone
sideirablo distance from the cxisting Milwaukec ocutlet. He has

ne fault to find with the guality of service performecd by the
Filwaukec during the war, but insists that the significance of
Fanford Yiorks, at that time, was virtually unknown while now its

-mllitery importance is common knowledge throughcut the world,

snd plans must be formulated on thc basis that in the event nf
Zuture emergcncy the project will be at the top of any 1list of
aational defense targebts. -

P ——— —r e P
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. _As to secondary redsons &dvocated, it is stated that the
southern connection is éssentlal for the: efficient use of the
Pasco storage facility. Undér é&xisting cohditions, rail traffic.
stored at the depot must move via ‘the Nérthern Pacific from
Pasco to ZEaston, and thence over the Milwaukee for delivery
to the Govermment railroad at Hanford, a distance of approxi=~
mately 257 miles, as compared to a single line haul of 14 miles
over the proposed connection to Richlande Excessive transporta-
tion costs also result. For example, a 30,000<pound carload of
machinery moved over the longer rail route would result in .
freight charges amounting to $360. The same shipment by common:
carrier truck from the depot to Hanford would cost $99, and to
Richland $54. Cumbersome articles not readily susceptible to
truck transportation now must be handled by rail over the cir-
cuitous route to Hanford. Then too, the trucking of materials
between the depot and Richland is not desirable because of con' g
gested traffic conditions on the highway, and the bottleneck &
through the Yakima valley and over the Pasco bridge. If the g
southern commection is authorized, all materials requiring war.-
housing could be shipped by rail from the depot to Riechland
at 2 nominal transit charge. The Milwaukee contends that
transit arrangements at the depot would be so complicated and
expensive to administer that no economical rules or practicable
plan of handling traffic in that manner could be deviseds The' .

~southern connection would also reduce, by more than 300 miles,

the distance between the Hanford project and the Los Alamos ;
project of the AEC near Santa Fe, N. Mcx., and conceivably could
result in a reduction In transit time of from 2 to 5 days on !
carload shipments to the project from major shipping points in
California, Colorado, New Mexico, Oregon, Idaho, Wyoming and F
points in southern and southwestern territoriss. L

/(
Considerable testimony was adduced at the hearing tending
to show the effect the southern comnection would have on freight
rates to Hanford Works. The traffic supervisor for the prime
contractor testified that such rates would be on the same basis
as those applying to Pasco and Ksnnewick, and as a result the
Milwaukee would be forced to mcet these ratcs or lose competi-
tive traffic on which a lower ratec was applicable to Pasco or
Kennewick than to Hanford. Present rates on coal from Synnyside
and Wattis, Utah,to Konnewick are $1.05 a ton lower than to
Hanford; and from Klecnburn, Wyo., the differential on the same
commodity via the southorn conncction is $1.29 a ton lower than
the MiIwaukec ratv to Hanford. Tho cxcess rail mileages from
these points via the Milwaukoe and its connections to Hanford
as compared to the routcs over the applicants' connections to
Kennowick are as follows: Kloenburn 88 miles, Wattis 240 miles,
and Sunnyside 186 milcs. The Union Pacific's route from
Kennewick to Portland is also substantially shorter than that
of the Milwaukec from Hanford through Tacoma. Other compari-
sons of distances favorable via the proposed connection and
the applicants' lines dre of record, but nced not be detailed
hereine.

In many instances proposals for adjustmcnt of commercial
class and commodity rates to and from Hanford werc acted upon
favorably by the carriers so that the same bases of rates are,
now in effect to or from Kennewick as are applicable via the
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Milwaukee to or from Hanford. The traffié supervisor was told
by officials of the Milwaukee that becsuse of the geographical
location of Hanford as compared Lo Kenmewicl:{ 2 compliete egual-
ization of rates could not be made, dbut that it was felt reduc=
tions could be effected in perhaps 90 percent of the cases upon
the assurance that the southern connection wculd not materialize,
Asproval of an application under section 4 of the act may be .
necessary in order to ¢ffect some of the reductions conhtempiated.
Since the filing of the instant application, however, the Milwau-
kee's cefforts to reduce rates to the Kennewick basis have Dbeen
going forward more rapidly, &nd at the time of the ar.ument the
srezrem was practically completed.

‘ Effective November 8, 1943, Milwaukee section 22 quotation
No. A-4 was negotiated which afforded the same net cash land-
grant rates, plus 10 cents per 100 pounds, as were applicadle
via the Northern Pacific between Kennewick und cortain defined
territories throughout thes country on traffic moving to c¢r from
Hanford. It did rot apply on c from Wyoming; but 4id apply
to United States propCrty Siippsd of Govermment bills of lading
for account of the war Department on which *he war Deparfment -
was entitled to reducticn of ratsf over lanc-grant routss. The ¥
Juotation afforded some measure AL PEITEL Il pavment of higher
freight charges at Hanford compared with rales zpplicable wo or
from Kennewick. Nevcrtheless, ia was cstimated that from the
start of the project in 1345 to “ctobor 1, 1946, the Government
_would have saved approximatcly $i,500,000 in freight charges
peid to the Milwaukee and its connccticns if there had been a
physical conrection with the applican*ts on the south, and land-
grant rates had applied on the shipmentz movcd into the project.
Since such rates were repealed c¢ffcctive Ochtober 1, 1946, no
savings with respect thereto woulé have accrued to the Govern-
ment after that date. Consequently, this phasc of the case rnecd
not be consgidered fursher. ./

For the period January 1 to December 31, 1947, savings in
frc%ght on coal shipments reccived nt Hanford would have amounted
to $266,591;, and on the actual curload movements of vericus cther
commoditics to $51,580, if a soutkorn connectiosn to the project
had been availavle. The AEC belicvoes that witn the incrcase of
futurc shipments as - result of the cxpansior program, tho sav-
ings in freight charges corrcspondingly will bec greatere The
traffic suporvisor for the prime contractor 1s concerned first
of all with the rates tho Government must pry on traffic te and
from the project; the matter of distanccs the shipments nmuct move
is secondary.

Prior to 1943, thc Milwaukcc's rates to Hanford were not
specifically designed for the traffic which developed to and
from the project. However, starting in 1943, numcrous and
rcepeated requests for special rates woere made by the ermy, the
prime contractors, and others, 2nd in those instancus where
concurrences with conneccting carriocrs werc obtaincd, favorablc
disposition was madc with respect to practically cvery rcquest.
An coxccoption would boe in the casc of coal to Kenncwvick from
points in southern Wyoming local to the Union Pucific upon which
that carrier now rcceivcs revenues of $4.95 a ten. To acquiesce
in a reduction of the Hanford rate to that basisz would cause the
Union Pacific to bhaul thc traffic 67 miles farther to the
Milwaukee conncction at Marengo for $1.24 a ton loss revenue.

—— - R ——
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Consequently, the Union Pacific #éfifsed to join in the Milwau-
kee's request to equalize rates on such traffic. A similar
situation exists with respect to Roslyn aiid Ronald, local points
on the Northern Pacific, and from mines in Utah from which coal
is shipped t® Hanford, and on which the ¥estern Pacific Railroad
is a participating carrler. The Milwaukee contends that request
by the AEC for a general reduction of Hanford rates to the
Kennewick bases was not officially made to it uatil October 20,
1947. Since the desires of AEC are now known, and berause of
the threatened potential competition from the applicants, the
Milwaukee hes embarked upon & policy of effecting rate reduc~
tions in all cases wherein the present Kennewick rate is 1ower
than those applicable at Hanford. With the cooperation of {its
connections, it sees no reason why such equalization cannot be
made.

The Milwaukce's Hanford branch was constructed in 1912 for
the purpose of providing rall service to an irrigated area south
of Vernita, It was maintained and operated at the usual branch=
line standards and enjoyed very large earnings until 1933, when
unfavoreble market conditions caused a transition in the tribu-
tary territory from the growing of apples and pears to the pro-
duction of soft fruits and early markct vegetable crops. In
1938-39 the branch was operated at a deficit. Prior to 1943,
traln service was operated only when traffic was offorecd for
shipment and aversged sbout onc trip a week- The engine and
erew operated out of Othello, and were.also uscd to provide
scrvice on the Muges Lake and Maresllus branches of the Milwaunkec.

That portion of the Hanford branch which produced the most
traffic was requisitioned by the Government. During the 10-ycar
period 1938-47, the total freight charges on traffic originating
and torminating on the poretion retained by the Milwaukee averagced
only $ 066 a year, In 1929 that portion had total freight rev-
cnuecs of only 5,500 out of a total of 219,000 produced on the
entire branch. Various rcports of rcspon51b1e agencies unoni-
mously concludc that the territory tributary to thc Hanford
branch now operatcd by the Milwaukoe is not suitable for irriga-
tion or other agricultural development, Studies were made by
thoe Milwauvkee in 1934, and again in 1938-39 to determine whether
the Hanford branch should be abandoned.

The Honf'ord branch, as 1t now cxists, follows the coursc
of thc Columbia Rivcr for a considerablc distancc anu lies at
the base of somo precipitous slopcs. Souw rﬂvcling of Larnks
has been cxporienced in the past, buv no serious rocx slides,
causing interruption of service, havec occurrcd dureing the 35
years the branch has becn in operation. Tho bronch traverscs
2 sparsely setilod area capablc of being pclicsd with a minimum
of effort. It has 52 culverts, and 19 bridges consisting of
141 spans with 2 total length of 2,217 fect. The longest bridgc
has 23 spans 4nd is 316 feet long; the highest is not over 12
or 15 feet ebove tho water line. All bridges crc of pilc and
tlrber construction and of a type that can be casily roplaced
in case of damage. No traffic delays have occurcd because
of the failure of any bridge on the branch since scrvice to
the projcet was instituted.
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Beginning with the development of Hanford Vorks, the
Hilwaukee started an extensive improvement and rehabilitation
program on 1lts retained portion of Hanford branch. Passing
tracks were extended ‘and set=6éut tracks constructed. Heavier
rail was laid on thes curves; over 7 miles of 100-pound being
substituted for 65-pourd rail. Hardwood ties and guard rails
were placed on the curves, and the shoulders of the track were
restored by additional filling. The entire oranch from the
connection with the CGovernment-owned line near Riverland to
Beverly Junction was tallasted; and a wye, costing $55,000;
was installed at the latter point to facilitate rail service
to the project in the event the Milwaukee's bridge across the
Columbia River was incapacitated. Additional facilities for
employees were provided at Beverly, and new trackagc was in-
stalled at that point to handle the greatly expanded trafific
to the projccte. . The additional expocnse at Beverly and on the
branch dircctly attributable to service %o the project 1s esti~
mated by the Milwaukce at $418,653.

After many of these imrprovements had been made, the ccmmand=-
ing genersl in charge of the Manha*tten project, which included
Hanford Works, made a personal inspection trip ovor the branch.
At the concluslon of the trip the gencral stated that if the
Milwaukee officials would continue to fecl a personal rcsponsi-
bility in handling the project's traffic, and would continuc %0
maintain the branch =s thoy werec doing, and that if certain
additional safcguards, at the time discussed, werc complcted, he
"was not going to worry about the Hilwaukcc Road". This inspec=-
tion by, and expression of, the gencral occurred in Dsccmber
1943, after construction of the southern conncetion had been
blocked by the adverse ruling of ODT.

Generous assistance in-the form of adegquate equipment and
experienced operating personnel was extcnded by the Milvaukec
to the army and the primc contractor in provicing complete and
efficlent service within the projcct during the war. Many
commendations were rcceived by the Milwaukee for the scrviccs
thus rondercd. The Hanford branch is adcquatc to handle the
traffic now moving over it, and is maintained to a standard
capable of hondling a grecat amount of additioral traffic. No
difficultics or complications of opwrations have been cxpcricnced
at any time. The Milwaukcc malntains a gencral agent at Hanford
who keops in close contact not only with the regular scrvice, but
also with rospeet to spacial service that may be required from
time to time., It is the opinion of the Milwaukce that adegquate
scrvice and sccurity will continue to be had with single-linc
operation to the project, and it is willing to comply with any
request of the Government, or the primc¢ contractor, in thz way
of lmprovemecnts, safeguards, and service. It is also willing
to reinstall the west leg of the wyce which was removed with the
approval of the army at the close of hostilitliecs, and whicis cn
be rcplaced in a few dars as the grade is still intact.

=

Traffic for the account of Hanford Works commencc@ moving
ovor the Milwaukcc's branch on April 5, 1943. Carload shipments
for the period April 5 %o Docember 31, 1943, the ycars 1944-46,
and the period January 1 to October 31, 1947, in order, are
skown by the Milwaukee as follows: Inbound, 12,816, 23,719,
7,642, 7,602, and 6,654, total 58,433 cars; outbound 5, 1,673,
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2,933, 759, and 69; tobdl 5,489 cats; or a grand total, inbound -
and outbound, of 63,872 tarsi The inbound traffic was consigned
to 93 different consignecs, 5 of which were classified by the
Milwaukee as being either the Government or the prime contractor,
and the remaining 88 were cowmercial firms which mnid Bhe
Trelght bills. The outbound shipments, starting with January
1944, wcre made by 45 different consignors, of which 5 were
Government agencics or the prime contractors, and the remaining
40 were commercial firms. In cach casc, the majority of commor-
“tral firms TeTirred to received or forwarded freight on commore
cial bills of lading and constituted subcontractors working for
the prime contractor on the projoct. s

During the first 9 months of 1947, the averaze traffic
moved each month into the project consistcd of 578 cars of coul
and 97 cars of other commoditicss For the last 3 months of
1947, the expansion program has inercuscd the movemont of the
othor commodities tc an average of 701 cars o months Present
freight-train scrvice is omercted from Beverly to the inter-
change yard at Riverland daily, cxcept Sundays. Occasional
special runs are made when requested. The tratfic to the Hanford
area also neccssitates the operation of cxtra trains on the
Milweukee main.line. For an averagc of 50 cnrloads moving woste-
bound each wcek, an extra train iavolving round trips for train
and engine crews in each of 6 operating subdivisions betwcen
Harlowton, Mont. and Cthecllo, approximately 860 miles, it ro-
quired., An average of 30 carloads per dny moving cast-bound
from Tacoma and other Pacific coast polats requires 2 extra
trains per weck, involving round trips for a complete train
and cengine crew in each of 2 operating subdivisions betwecn
Tacoma and Othello,

The Milwaukee ie apprechensive lest the construction of the
southern cennoction will divert the traffic it now handles into
the project to such an extent that its Hanford branch, of neces-
sity, will have to bc abandonod. It points out tnat the con-
tract between AEC and thc apvlicants provides for the cost of
the new trackage, estimated at $625,000, to be repaid by the
applicants at the rate of &4 for each loaded car handled in
line-haul movement over the southzrrn outlct. On this basis, the
Milwaukee notes theot it will take 156,250 revenuc carloads of
freight to repay the full amount, ond that according to the
traffic estimates suvbmitted by the applicants in the return
to questionnaire, a period of 21 ycars will be reqguired to
furnish that amount of traffic,. The Milwnukec contonds that
1t cannot look forward to any traffic from or tec the project
until the Govermment investment is liquidatcd hucausc no employee
of the Government or the prime contractor could justify routing
traffic over the Hanford branch when such traffic cculd be
handled by the applicants at a lower transportation cost es
a result of the $4=-pcr car ropaymcnt to the Goverie-nte

Employees of the Milwaukec, lines wost, which irecludes
operation of itrains over the Hanford branch, arc opposzd to .
the application on the ground that construction of thz southern
connection will cause them to lose seniority on tic work that
they now are, and have been, handling since the Ranford projoct
was started in 1945%. Ther contend taoad,2lready hoving lost rights

s
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on the 25 miles of track taken over by .the Government, thelr
right to serve the project shoiild not be further curtailed, or
taken over completely, by the ehffloyeeé of the applicants.
They statz that it would be-diffiéhlt, betause of age limits,
for Milwaukee employees to obtain new jobs with other carriers,
if granting of the application results in their services no
longer being required. The employees cohtond that in view of
the services heretofore perfttfmed, especlally during the war
period, and unless the welfare of the country.is involved in
the matter, the Milwaukee should be granted ths exclusive
privilege of continuing to serve the project. According to
advice furnished by the Milwaukee to ite employees, the shipk
ments moving into the project furnishes regular employment to
24 men in engine and trein service, for which annual wage earn=
ings cf approximately $99,000 aro paid. 4in additional $30,000
in wages, mnking & total of approximrtely 129,000 annually,
would be lost to engine and train service employees 'in the event
maintenance of the Hanford branch no longer is justified as a
result of the shipments being diverted to other lines. 4 total
of 5 elcrical and station cmployees at Beverly, earning combincd
wages of %15,827.76 a year, also would be affected if the
Milwaukce traffic to the project is lost. The forecging figures
are precdicated upon a loss of all Milwaukeec business into the
project; a partial loss of such business would result in a
partial rcduction in the arnmual wages now reccived.

. to the contention -

The application hersin was filed subject/uf the apriicants
that thoir operations over the Govermment!s line of railroad
come within the excmption provisions of section 1(18) to (22)
of the act, as the proposal will not constitute an extension of
the applicants' railroad but will be merely an arrangement for
the jecint possession and use of industrlal spur and switching
tracks. They state thot no communities or industries othor than
the Governmment proporty will be served by this portion of the
trackege, and that the territory is immediately tributary to the
Yakima branch of the Union Pacific. Such contention is unitcnablc.
The record shows that service by the applic rn-=

_ mcnt Iing will bo for T OGN PETTHE PaEtOT, A
subcontractors WorKing ob [gyelopment program, . In sadition, -
- ¢heEpplicants T etumion” cArricr services will be ed by business. -
.| cstablishmients noi located, or to be.locatéd, at Richland,  Under
.. the cirnchfiSTayicgs, thHe proposal. of the applicunts results in an
/ cxtensior. of their lines of railroad for which a certificdtc of
public convenicnce nd nocessity is requircd., 'Toxas & Pacific
Ry. Cos v. G, C, & S. F. Ry. Co., 270 U. S, 2€6, 277-9,

i
‘
i
i

e The magnitude ana importancs of Hanford Works reguirce that
rail scrvices of the zpplicants through the southern conncetion
© ¢/ bc made available. Security alone is a sufficicnt ground upon
il which to predicate suchH finding jbut,-contrary to the ccntontion
< of the Milwaukce, this rotord contains ample additional evidence
showing that operation by the applicants into thc project will
bc in the public intcrest. Compiete and efficient utilization
of tpc storage dcpot at Pasco can be realized only by the rail
scrvice proposcd by the applicants, and such service will result
in bencfits to the Government in providing more direct routos an
lower transportation costs on shipments moving to and from Rich—?
land. The need for the southernconnection has been recognized by |
those charged with thc management of the project since its incep
; fion. Hepatofore the Commission has recognized that the intor-
/ /ests of a shipper are matfcors of substantial importance in deter-
-/ mining the question of public convenience and necessity. Sce
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Finance Docket Nc. 15665, Chesapeake & Ohio Railway Company
Construction, 267 I.C.C. s Gonsidering the fact that the
/4Zp;inclpal shipper in the present case is the Government, and
7 that the essential nature of the project to be served demands
that every contingency capable of disrupting continuous rail
operation be perpetually anticipated, the oublic interest is
materially enhanced. _~

Although the Milwaukee's exclusive service to the vroject
during the war was adequate, the record herein clearly demon-
strates that some traffic, particularly that destined to Rich-
land, can be handled more conveniently and exceditiously through
the southern connection. BSuch a connection should be made
available, but we are not convinced that the method of defrayiag
the cosgt thereof should be approved, Conceivably the 34 alicw-
ance to the GOVernment for every carload of trafflc handled by

At X 5 S g A

r

tually will have to be abandonud thureby defeating the orimary
object which the instant auplication provoses to achieve,
namely, the establishment of two rail lines to the project.
Irrespective of the confidence exoressed by counsel for the AEC
a2t the argument that its judgment in routing trarffic to and from
the project »1ll not be cuestioned by the General Accounting
Office, no one at the hearing was willing to guarante= the
Mllwaukee sufficient traffic to werrant continued operation cf
the Hanford branch. Gonsequently, our avoroval of this phase

of the transaction will be conditioned uoon oayment by the appli-
cants for the bridge and the segment nt of the Government's line
from the bridge to the connectlion with the Yakime branch, or for
the use of the bridge and ssgment, being made in Deriodic and
regular installments. The installmente should be sufficient to
liguidate the cost of the bridge and segruent over a period of
15 _to 20 years, as agreed upon by the AEC and the avplicants,
~without 1nterest and when full payment has been made, the ap—
plicantsg should tbereafter be permitted to operate over the

line without further payments. The applicants should advise

us, within 30 days from the date¢ hercof, whether the conditicis
imposed are acceptable to them, and if eo, undertake to file
with us, when completed, 2 certlfled copx of the agreerent in
the form in which i1t is exeéduted. 5opy of the mndified agree-

+ ment also should be furnished =211 vartiss of record._  Excent
for the fact that the Government is involved LAt is qae:ti_gablu
whether the applicantq should contribute *lOO 000 toward the cpst
or‘the‘interchange tracks to be constructed wiuhln the prOJpct

Operation by the Northern Pacific over that vortinn of the
Union Pacific'e ¥Yakims branch, for which suthority under section
5(2) of the act 1s herein sought, will not affect adecuate trans-
portation service to the nublic This phase of the vrooosal
does not contemplate a guaranty nr assumotinon »f payment of
dividends or fixed charges, and no increase in the applicants!'
total fixed charges will pesult. No cther railroad h=as snught
to be included. &Employees of the avplicants ernceivably cannnt
be adversely affected by the action herein take¢n. However, ws
will include, by reference, conditinne for their pr~tection
similar to those prescribed in Chicagn & N. W. Ry. Cn. Merger,
261 I.C.C. 872, (Contentinne of the parties =28 t~ cither fact
or law not specifically discussed herein have bheen given consid-
eration and are found to be without material significance or not
Justified, -
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We find that, subject to the conditions for the protecticn
of applicants' employees referred to abbve, acquisition by the
Northern Pacific Railway Company of trackage rights over thet
portion of the Yakima brench line of railroad of tvhe Oregon—
Washington Railroad & Navigation Companyj Uniocn Pacific Railroad
Company, lessee, hetween Kennewick and = egnnection with tracks
to be crnstructed by the United States of Americd; in Benton
County, Wash., described herein, is a transaction withii the
scope of section 5(2) of the Interstate Commerce Act, as amcnded,
that the terms and conditions proposed are just and reasoneble;
?nd that the transaction will be consistent with the public

nterest.

We further find that the present and future public convens
ience and necessity require operation by the Nertnern Pacific
Railway Company and the Union Pacific Railrcad Company cver that
portion of a line cf railroad, constructed and to be constructed
by the United States of America, extending from a connecticn
with the Yakimsa branch of the Oregon~Washingten Railroad &
Navigation Cempany te and intc an exchnnge yard which the
United States will construct near the north bank of the Yakima
River, in Benton County, Wash., deseribed herein, upen the
express ccndition that the agreement between the applicants and
the Atomic Energy Commissicn, insofar as it pertains to payment
for the tracks over which operaticn herein is authorized, shall
be modified in conformity with the suggestions set fcrt@/above.

An appropriate certificate and order will be issucd.

s




GERTIFICATE AND ORDER

. At a Session of the INTERSTATE COMnERCE CO»xISSION, Division
L. held at its office in ﬁashlqgton, D.C., on the 28th
day of September| A:D; 19kg;

Finance Docket No. 15925

NORTHERN PACIFIC RAILWAY COMPANY, ET AL. TRACUKAGE
RIGHTS ETC.

Investigation of the matters and things involved in this
proceeding having been made, a hearing having been held, and
said division having, on thé date hereof, made and filed a
report containing its findings of fact and conclusions thereon,
which report is hereby referred to and made a part hereof:

It is ordered, That, subject to the conditions with respect
to the protection of employees indicated in saild report,
acquisition by the Northern Pacific Railway Company of trackage
rights over that portion of the Vakima branch line of railroad
of the Oregon-~iashington Railrocd & Navigation Company, Union
Pacific Railroad Company, lessec, between Kennewick and a con-
nection with tracks to be constructed by the United States of
America; in Benton County, Wash., described in the aforesaid
resort, upon the terms and condﬁtlons in said report found just
and reasongble be, and it is hcreby, aporoved and authorized.

It is hereby certified, That the present ana future public
convenience and necessity rﬂqulrc oper ~ation by the Worthern
Pacific Reillway Company and the Union Pacific Railrood Comphny
over that portion of a line of railroad, constructed snd to be
constructed by the United States of America, extending from &
connection with the Yakima branch line of the Oregon-Washington

Railroad & Nevigation Company to and into an exchange yard
which the United States will construct near the north bank of
the Yakima Aiver, in Benton County, Wesh., described in the
report aforesaid. Provided, however and tnis certificate is

issued upon the cxpress condit1on That the cgreement between
the aopllcunts and the Atomic Energy Oommlssion insofar as
it perveains to payment for the bridge ond o “t of the tracks
over which operation hersin is authorized, ‘st all Pe modified

“in conformity with the suggestions set forth in said report.

It is further ordered, That this certificate and order
shell Toke 67fect #nd be in force from and after 4O days from
its date. Tariffs epplicedle to the lines herein involved may
be established upon notice to this Commission and to the gen-
eral public by not lsss than 10 doys' filing and posting in
the manner prescribed in section 6 of the Interstate Commerce

LAct.

And it is further ordered, That the Northcrn Pacific Rail-
way Company and the Union P"Oiflv Railrcad Company, wacn filing
schedules cstablishing rates and charges anplicsble on said !
lines of railroad, shall in such schedules rcfer to this cer-
t&rlchte and ordsr by title, date, and dockct number.

By the-Commission, division .

A W. P, BARTEL,

(SEAL.)
Sccretary.
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av% ey CONTRACT NO. RO06-97ES13438.600

A4

EASEMENT

The UNITED STATES OF AMERICA (Grantor), acting by and.through the
DEPARTMENT OF ENERGY (DOE) pursuant to the authority of 42 USC §2201(q) hereby
grants to the CITY OF RICHLAND, Washington, a municipal corporation, a easement for
the purpose of constructing, repairing and maintaining a railroad spur which copinects to the
railroad currently owned and operated by DOE upon the following described land in the
County of Benton, State of Washington:

AN ACCESS AND UTILITY EASEMENT FOR A RAILROAD SPU !@ 00.00
FEET WIDE, HAVING 50.00 FEET ON EACH SIDE OF THE F Cy
DESCRIBED CENTERLINE;

BEGINNING AT THE NORTHEAST CORNER OF SAID SECTION 22, THENCE
SOUTH 00°25'13" EAST 2644.01 FEET ALONG THE EA E OF SAID SECTION
22 TG THE EAST QUARTER CORNER OF SAID ION; THENCE NORTH
81°08'07" WEST 967.39 FEET LEAVING SAID EAST TO A POINT ON THE
CENTERLINE OF AN EXISTING RAILROAD SP, THE TRUE POINT OF
BEGINNING OF SAID CENTERLINE, THEI@% 72°25'32" WEST 17.04 FEET
LEAVING SAID CENTERLINE OF AN EXI ILROAD SPUR TO A POINT ON
A TANGENT CURVE TO THE RIGHT, H: RADIUS OF 487.28 FEET;
THENCE NORTHWESTERLY 45.6: G SAID CURVE THROUGH A
CENTRAL ANGLE OF 05°21'52" NT OF TANGENCY; THENCE NORTH
67°03'40” WEST 481.05 FEET; T L% ON A TANGENT CURVE TO THE LEFT
HAVING A RADIUS OF 1145.92 . PHENCE WESTERLY 865.28 FEET ALONG
SAID CURVE THROUGH A C

REVERSE CURVE TO THE RI AID REVERSE CURVE HAVING A RADIUS OF
1145.92 FEET;, THENCE S TERLY 397.47 FEET ALONG SAID CURVE
THROUGH A CENT. OF 19°52'25" TO ITS PGINT OF TANGENCY;
THENCE SOUTH T 100.000 FEET TO THE TERMINUS SAID
CENTERLINE.

THE LEFT Al\% RIGHT MARGINS OF SAID 100.00 FEET EASEMENT SHALL
EXTEND OR FORESHORTEN TO TERMINATE AT RIGHT ANGLES TO SAID
CENTERLINE AT THE TRUE POINT OF BEGINNING, AND AT THE EAST LINE OF
THE WEST HALF OF SAID SECTION 22 TOWNSHIP 10 NORTH RANGE 28 EAST.

CONTAINS 180,647 SQUARE FEET ACCORDING TO THE BEARINGS AND
DISTANCES AS DESCRIBED.
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This conveyance is subject to existing easements, rights of record and the following terms
and conditions:

1. DEFINITIONS:

The term "Premises” as used herein means the real property descri&}m the
preceding paragraphs of this easement.

The term “Government” as used herein means the United States rica or

any agency thereof.

The term "DOE" as used herein means the Dep gy of any duly
authorized representative thereof, including witho itationthe ‘Manager,
Department of Energy, Richland Operations Offi

The term "Grantee" as used herein means the City of Richland, the grantee
herein.

RESERVED USE OF THE PREMISES: Jhe %nent reserves unto itself, its

- contractors and its assigns the right (1) to uge; maintain, repair, remove and replace
existing roads, railroads, water lines, po liney’and other facilities that may touch or
intersect the Premises; (2) to constrdct, e;?amtain, repair, remove and replace
railroads, water lines, canals, pofver other facilities over, under, across and
upon the Premises; and (3) to useymaintain, repair, remove and replace
monitoring equipment such as confrél and fire alarm facilities over, under, across,

and upon the Premises. DOE’ vaﬂl not be inconsistent with the purpose of this
easement.

ACCESS: The G tg}an its authorized representatives shall have a non-exclusive
right of ingress ST and from the Premises over abutting Government-owned
lands and ovef(such rogds“within DQE’s property as DOE may specify from time to
time for M, operation, maintenance, repair, and replacement of the railroad
spur. TheGrant se of the aforesaid lands and roads shall be subject to such
security limitations and conditions, and also subject to such other conditions and
regulations that DOE may require or issue from time to time. The Grantee’s use and

occupation of the Premises shall be subject to such rules and regulations regarding
safety, security and access as DOE may prescribe from time to time.

DOE APPROVAL OF EQUIPMENT QWNED BY OTHERS: Grantee shall not install
or allow the installation of any equipment owned and. operated by others on the Premises
without prior written approval of DOE. Grantee shall assume all responsibility for
ensuring that all equipment installed on the Premises is operated in conformance with
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the terms of this easement. All obligations imposed by acceptance of this easement on
Grantee for compliance with applicable laws and regulations and for the indemnification
of the Government, DOE and its authorized representatives apply with equal force to
Grantee in regard to the operation of any equipment installed on the Premisggh
regardless of ownership, unless that equipment is installed by or on behalf& e
Government, DOE or its authorized representatives. DOE shall not assume any
obligation to provide an alternate site for operation of non-Grantee owne

that equipment is determined to interfere with DOE operations and pro

. 'ORDERLY INSTALLATION: Al installation, maintenance, oper@p ir’ and

replacement of operations conducted by Grantee upon Premises bexonducted in a
neat, orderly and permanent manner and all such instaliati n@ope shall be
conducted in such a manner as not to endanger personn¢l or pr of the Government
and its contractors and shall be in accordance with the provisiony of all applicable laws,
regulations, ordinances and licenses.

To the extent deemed necessary for the protection of ealth and safety of employees
or personnel of DOE or the Grantee, or their c 01¢, or the public, DOE may, but
shall not be obligated to, close all routes of'j d egress to and from the
Premises, or cause said Premises to be eva r both; provided, that DOE shall
give such advance notice of the clogure tion as circumstances permit. DOE’s
determination that such action is be conclusive and the Government,
DOE and its officers, emplove

any damage or loss caused by

MAINTENANCE OF PRORERTY:/Grantee agrees to maintain the Premises in good
condition and agrees to m; ké@%cessary repairs.

TERMINATION % nt granted herein will be annulled and forfeited in whole
a

or in part for eriod of two consecutive years, or for abandonment of the
rights grant in. Such annulment or forfeiture shall be by written notice thereof
given by R\E to rantee and shall be effective as of the date of said notice.

DOE may terminate in whole or in part this easement if it determines that the Grantee’s
use thereof interferes with or endangers the DOE’s operations and programs.
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Upon termination of all or any part of the easement granted herein, the Grantee shall, if
directed to do so by the DOE, remove all of their railroad and utility type equipment
and restore the Premises to the condition existing at the time of original occupancy, all
without cost to the Government or the DOE; provided, that the DOE may at its
discretion accept a cash settlement in lieu of such physical restoration. All property
remaining on the Premises after 60 days, or such additional time as DOEmay allow in
writing, shall become the property of the Government without compensatign to the
Grantee.

NTERFERENCE WITH OTHER OPERATIONS: The Grantee’s iong)and
activities on the Premises shall be so conducted that interference i used to the
operations of the Government and/or its operating contractors Q) ent-owned
land in the vicinity of the Premises or elsewhere withi Sit&. If such
interference results from the Grantee’s operations herefinder, may, at its

discretion, issue written notice to the Grantee, which wi e details of its defaulting
conduct. A reasonable opportunity to take correetive act Grantee’s expense will be
provided the Grantee unless DOE determines that said interference creates an emergency
situation.

or hereinafter placed in the vicinity of
the Premises or elsewhere withi Site, are, or will be, maintained and
conducted in the interests of fense and security and that it is of vital
importance that these installa ajn operable at all times. Therefore, should
Grantee’s electrical or utility I ,&ny time or for any reason cause interference with
such radio-electronic type gfjerations to the extent of making their signals unintelligible,
and Grantee or its repre; ivey are not immediately available to take corrective
action, DOE shal], hay ight to, and Grantee hersby authorizes DOE to, enter onto
the offending station or stations. This right will be
enCy situations and Grantee shall be given such advance notice
permit, and in any event, Graniee shall be notified as soon as
practical e aft e-energizing has been accomplished and shall be ailowed to resume
operation of the offending station or stations as soon as corrective measures have been
effected to DOE’s satisfaction. The Grantee shall hold the Government, DOE and its
authorized representatives harmless from any and all claims, costs or liabilities of any
nature arising out of any action taken under the authority reserved in this section.

. INDEMNITY: The Grantee, by acceptance of this easement agrees that it shall
indemnify and save harmless the Government, DOE, the contractors of DOE and the
officers, employees and representatives of the Government, from any claims, costs
(including, but not limited to attorney fees, consultant fees and/or expert witness fees)
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or liabilities (including; but not limited to sums paid in settlement of claims), arising
during the term of the grant or thereafter from the injury or death of any person or
persons or the damage of any property attributable to Grantee’s occupancy or use of the
easement or as a result of Grantee's exercise of any other rights allowed under the terms
of this easement. N

AN

. ENVIRONMENTAL INDEMNITY: The Grantee, by acceptance of this/éasement
agrees that it shall indemnify and save harmless the Government, DOE; actors of
DOE and authorized representatives of DOE, from any claims, cost/&(-inc g, but not
limited to, attorney fees, consultant fees and/or expert witness fee&h@h}\ab' lities
(including, but not limited to, sums paid in settlement of claim: Carise during or
cgy suspected

under the facilities or premises which the Grantee is aifowed td)use under this easement,
or arising from or in connection with the presence or stspscted presence of hazardous

substances which have been released from the ficilities or premises, unless the
hazardous substances are present solely as a re';%:cﬁons of the Government,
DOE or its authorized representatives. Hazar yl ces, for the purposes of this
permit shall include, but not be limited tq an@ws or toxic substance, material or
waste which is (1) petroleum or petroleumderivative; (2) asbestos; (3) polychlorinated
biphenyls (PCB); (4) designated as "Dangerous, Waste" or "Extremely Hazardous
Waste" by the State of Washingt, @ority of the Hazardous Waste Disposal
Act, RCW Chap. 70-105, and gulations, WAC Chap. 173-303; {(5)
designated as "Hazardous Sul t to the Comprehensive Environmental
Response, Compensation andbi,\ ct, 42 USC Sections 9601, et seq.; (6)
designated as "Hazardous V@*}tﬁsnam to the Resource Conservation and Recovery
s

Act (RCRA), 42 USC Sect é/l et seq.; (7) designated as a "Hazardous Substance
* under the Clean Wat =33 USC § 1321, or listed pursuant to 33 USC § 1317; (8)

Environmental Protection X gency at 40 CFR Part 302; (9) is subject to corrective action

requiremeng%gsuan 0 Z§=.<:tion 3003 of RCRA; and (10) any other substance, waste or
material whic \\@5 ated as hazardous, dangerous or solid waste by any federal, state

or local %cncy. .

listed by the U.%.;D of Transportation at 49 CFR 172.101 or the U.S.

Ca the date of execution of this easement the Grantee’s responsibilities under the
indemnification clause become effective. The Grantee’s responsibilities of
indemnifications are prospective from the date of execution.
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The indemnification shall specifically cover costs incurred in connection with any
investigation of site conditions or any cleanup, removal, restoration or remedial action
required by any federal, state or local regulatory authority, or undertaken by the
Government, DOE or its authorized representatives to comply with any federal, state or
local environmental protection or restoration laws, regulations or ordinances deemed
applicable to the site by the Government or DOE. The obligation undertaken by
Grantee to provide indemnification to the Government, DOE or its authorized
representatives shall survive the expiration or early termination of this easement.

To insure that DOE is in compliance with requirements stated in tr%eém rd-Resource

Conservation and Recovery Act Permit, Chapter I §E.15, the Gra immediately
report to DOE the release of any dangerous waste or hazardous/§u occurring on
the Hanford Site. This immediate verbal report shall contain>the folfowing information:

a. Name, address, and telephone number of the poinKof copfact for the Grantee;

b. Location at which the release occurs; %

. Name and quantity of material(s) inyglve O
. The extent of injuries, if any;

. An assessment of actual or(Rotential hazard to the environment and human health,
where this is applicable;

Estimated quantity of @ aterial that resuited from the incident; and,

. Actions which 112@ dertaken to mitigate the occurrence,

ENT PROPERTY: Any property of the Government that
is damage destrayed’as a result of the actions of Grantee, its employees or agents,
incident tQ t e of/the Premises or the exercise of any other rights authorized by
this easement s e promptly repaired or replaced by Grantee to the satisfaction of
DOE, or in lieu of such repair or replacement Grantee shall, if required by DOE, pay

DOE a sufficient sum of money to compensate for the loss sustained by the
Government as a result of the damage to or destruction of such Government property.

PERMITS AND LICENSES: Grantee shall obtain all necessary permits, licenses,
certifications and/or authorizations required for construction, occupancy and
operations on the easement. Grantee shall abide by all federal, state and local laws
and regulations applicable to the operations on the easement. Grantee shall ensure
that its operations are fully protective of the environment and of human health and"
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safety. To ensure this result Grantee warrants that it will abide by mandatory
environmental protection, safety and health standards for operations on DOE property
as identified in DOE Order 5480.4 and in Richiand Implementing Procedure 5480.4B.
At the request of DOE, Grantee shall produce any required licenses, pergﬁ ,
certifications or authorizations as evidence of compliance with this pr ision. Failure
to comply with any part of this provision shall constitute grounds for termination of -
the easement.

FEDERAL, STATE, AND 1OCAL TAXES: Grantee shall pay sAny and ail -
applicable Federal, state, and local taxes levied against it for its<use gf the’Premises.

REASSIGNMENT: Neither this easement nor any i t w or’claim
thereunder may be assigned or transferred by Granteg excepy as expressly authorized
in writing by DOE. \D

CONSIDERATION: As consideration for th%nent DOE recogrizes that the
m

Grantee is a municipal corporation and as suc 9» benefits, in the form of
economic development within the comlg)auni erived from this project

COVENANT AGAINST CONTINGE : Grantee warrants that no person or
selling agency has been employed or %ta; ;f to solicit or secure this easement upon
an agreement or understandingf6r/a.c ssion, percentage, brokerage, or
contingent fee, excepting b Jide & }oyees, or bona fide established commercial or
selling agencies maintained\)\ra for the purpose of securing business.

OFFICIALS NOT TO BENERIT,” No elected or appointed public official shall be
admitted to any share or @ this easement, or to any personal benefit that may
arise therefrom; bué@vxsion shall not be construed to extend to this easement if
made with a 0 T its general benefit.

AGREEM%G\JT BY GRANTEE: By affixing the signature of its authorized
repres@ivé\al't\th/é/ location indicated below, Grantee hereby agrees to the terms and
conditions of the easement.

HEADINGS: The headings in this easement are for the purposes of reference and
convenience only and shall not limit or otherwise define the meaning thereof.
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CONTRACT NO. R006-97ES13438.000

SPECIAL TERMS AND CONDITIONS: The following provisions have been
included to minimize impacts to the DOE railroad system and operations during the
planning and construction phase of this project.

1. DOE shall review, comment, and approve the definitive design for that portion of
the rail lying on DOE property, and oversee any modifications of DOE’s existing
rail line during construction. The switch to be installed off of DOEs rail line and
any other construction activities pertaining to the line will be conxécted to the
American Railroad Engineering Association standards. The design znd
construction of the grantees track will be done, so as not to block‘agcess to either
side of DOE’s rail storage yard. During construction of the rai :
will be required between the grantee and Cascade Natural G p y SO as not
to damage the newly installed gas line along the raﬂroad Ti

. DOE shall review, comment and approve the g ctioh schedule to
ensure that construction activities do not nnpac OE o

. DOE and the Grantee shall establish joint.operationsp ocedures governing post
comstruction activities.

IN WITNESS WHEREOF, the United States of / 1 cting by and through the United

States Department of Ene , has caused thlsC% senient 1o be executed by its duly anthorized
representative on the day of

%?TED STATES OF AMERICA
% PARTMENT OF ENERGY

APPROVED

CITY OF RICHLAND, WASHINGTON

By (PG @

osek;]/C. King
Title City Manager

Date getober 7, 1997
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INDENTURE
STATE OF WASHINGTON ~ §
§
CCOUNTY OF BENTON §

1

THIS INDENTURE is effective the 1 day of October 1998, between the UNITED STATES OF
AMERICA, acting by and throngh the U.S. DEPARTMENT OF ENERGY, (the "Grantor”) and the PORT OF
BENTON, acting through its Board of Commissioners, (the "Grantee") (collectively, the “Parties”).

WITNESSETH:

WHEREAS, Grantor has owned and maintained certain real propesty and improvements thereto in or proximate to
Richland, Washingion known as thé Hanford 1100 Area (the “Real Property™) and the Hanford Rail’ Line,
Southern Connection (the “Railroad™) and centain pcrsonal property appurtenant to said real property (“Personal

Property); and

WI-IEREAS Grantor has determined that it is in the best interest of the UNITED STATES OF AMERICA to
convey said Real Propcrty and Railroad to Grantee for the purpose of fostering economic development; and

WHEREAS, Grantor has the authonty to sell, lease, grant, and dispose of said Real Property, Railroad, and
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically Section 161(g) (42 U.S.
Code § 2201(g)); and .

WHERFAS, Grantor may need continued rail access to the Hanford Nuclear Rescrvauon (the “Hanford Site”) for
so long as Grantor conducts opcrauons at said site; and y i

WHEREAS, Grantee agrees (o use said Real Property and Railroad to create economic and employment
opportunities in (he community served by the PORT OF BENTON; and

WHEREAS, Grantee agrees to provide Grantor continued rail access to the ‘Hanford Site for as lcng as Grantec
continues to maintain and/or operate the Railroad,

NOW THEREFORE, for the following consideration, the Parties agree as follows:
L lf)ESCRIPTION. OF PROPERTY AND CONVEYANCE

A Grantor owns and maintains Real Property and improvements thereto having an area of
approximately 768 acres and containing 26 buildings, improved parking and other support areas,
and grassy swales, which is described in Attachment A.  Grantor also owny and maintains the
Railroad and improvements thereto having an area of approximately’ 92 acres and linear track
length of approximately 16 miles, which is described, in part, in Attachment B. Finally, Grantor
owns Personal Property that is described in Attachment C. Grantor herehy grants, conveys, and
forever quitclaims to Grantee, without warranty, cither express or implied, said Real Property,
Railroad, and Personal Property on an *as is” and “where is” basis and subject to ‘certain terms, _
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases,
and other conditions set forth in this instrument. The quitclaim deed (the “Deed”) conveying
said Real Property, Railroad, and Personal Property is attached (see Attachment D),

B. The descriptions of the Real Property, Railroad, and Personal Property set forth, respectively, in-
Attachments to this Indenture and any other information provided berein are based on the best

information available to Grantor and believed to be correct, but an error or omission, including,
but not limited to, the omission of any information available 10 Granter or any other Federal
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. ageacy, shall not constitute grounds or reason for noncompliance with the terms of this Indenture
or for any claim by Grantes against the UNITED STATES OF AMERICA including, without
Yimitation, any claim for allowance, refund, deduction, or payment of any kind.

C. Grantor shall’ make reforms, cormrections, and amendments to the Deed if necessary (o correst
such Deed or to conform such Deed to the requirements of applicable law.

L CONSIDERATION

Grantor's conveyance is in consideration of the assumption by Grantee of all Grantor’s maintenance
obligations and its taking subject to certain terms, reservations, restrictions, licenses, eascments,
covenants, equitable servitudes, contracts, leases, and other conditions set forth in (his instrument,

oL TITLE EVIDENCE

Grantee reserves the right to procure a title repcn and/or obtain a title insurance commitment fssued by a
licensed Washingion Title insurer agreeing to issue to Grantee, upon recordation of the Deed, .a standard
owner's policy of title insurance msunng Grantee's good and marketable title to said Real Property and

" Railroad. N
IV.  COSTS OF RECORDATION

Grantee shall pay all taxes and fees imposed on this transfer and shall obtain at Grantee's expense and.
affix to the Deed such revenue and documentary stamps as may be required by Federal, State of
Washington, and local laws and ordinances, The Deed and any security documents shail be recorded by
Grantee in the manner prescribed by State of Washington and Benton County recording statutes,

. V.  EASEMENTS, RESTRICTIONS, AND LIMITATIONS

A. Grantor retains an easement, described in the Dccd found at Attachment D, on the road known as
Stevens Drive that extends north from the junction of Spengler Street to Horn Rapids Road (the
“Road”). Grantee shall have a right of first refusal governing any conveyance in the Road by

Grantor.

B. Grantee shall take title subject to all public utility and other easements on record, described in
Attachment E, and any other zoning regulations and restrictions appearing on plats, in the Deed,
- orin any title report prepared to support this transfer of Real Property and the Railroad.

C. - Grantor retains an casement, described in Attachment F, for Grantor’s existing infrastructure,
including telecommunications infrastructure, on the Real Property ang Railroad. Grantee shall

reasondbly negotiate and convey no-cost new easements 10 Support access to existing or new
infrastructure of any type or to improve on said infrastructure,

D. Grantor shall have until March 31, 1999, 10 remove personal property not conveyed to Grantee
and cuttural artifacts described in Section XXIII, below from buildings on the Real Property and
the Railroad and vacate any of the buﬂdings in which it cu::cnﬂy operates.

E. Grantee sball take title subject to the use permit, dwcnbcd in Attachment F, executcd between
the Home Depot and Grantor.

YL LICENSES '

A Grantor reserves unto itself a no-cost license for whole or partial use of the buildings described in
Attachment G and a parking lot for use by Grantor's Safeguards and Security Division to conduct
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‘its “Emergency Vehicle Operations course”. The term for these licenses also is fisted in
Attachiment G, said licenses terminating upon: (i) early abandonment of licenses upon
notification to Grantee; or (ii) expiration of licenses unless renewed. Renewal shall be in at
Grantor’s option for one-(1) year periods not to excesd a total of ten (10) periods, and Gréntee
shall presume that said options are exercised unless notice declining renewal is received within
“thirty (30) days or more of each license expiration. Grantor shall cooperate with Grantee in the
event that Grantee has a commercial tenant for space licensed by Grantor, and to the extent
practicable, sbandon such license(s) if (i) such abandonment is in the best interest of the
UNITED STATES OF AMERICA, ang (ii) substitute space is made available by Grantee, if
Grantor requires such space and it is not available within the Hanford Site.

B. Grantor's operations in those buildings and the parking lot in which it retains licenses shall be:
{iy conducted in a neat and orderly manner s0 as not (o endanger personnel or property of
Grantee or Grantee’s other licensees, lessees, and invitees; and (ii) in compliance with all
applicable laws, regulations, rules, and ordinances. In the event that the buildings licensed to
Grantor become unsuitable for occupancy for any reason, including damage, destruction, or
collective wear and tear, Grantor reserves the right to restore the buildings during the term of the
licenses. :

C. Before expiration or prior termination of building licenses, Grantor shall restore the buildings or
building interiors to the condition in which they were conveyed or to such improved condition as
may have resulted from any improvement made therein by Grantee during license terms, subject
1o ordinary wear and tear for which Granior is not liable hereunder.

D. Grantor shall be responsible for all utilities and maintenance associated with operations
conducted in the building under license, In the event that partial building space is used, Grantor
and Grantee shall agree on a suitable prorated amount for building utilities and maintenance that
Grantor shall be responsible to pay to Grantee periodically.

E. Grantor reserves to the General Scrvices Administration (*“GSA™) a license to site a double-wide
trailer and use parking spaces and a portion of the parking lot for enclosed storage on the Real
Property located south of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to
have and use until abandoned. GSA shall be responsible for all utilities and maintenance
associated with operations conducted from its trailer.

F. Grantor reserves unto itself a no-cost license providing access to the Railroad for as long as.
Grantee maintains andlor operates said Railroad. Grantor shall pay published tariffs as
applicable,

CONDITION OF REAL PROPERTY AND MA]N TENANCE OF RAILROAD

A Grantor shall clcan the Real Propcrty 1o an "industrial use” standard prior to transfer under this
Indenture and subsequent abandonment of licenses. All buildings, utilities, and other propeity
conveyed will be transferred in "as is™ and "where is" condition as at the signing hereof, without
any warranty or guarantee, expressed or implied, of any kind or nature, except as otherwise
expressly stated in this Indenture. Grantor shall not be obligated to repair, replace, or rebuild any
structures if and when licénses are abandoned except when Grantor’s use resulted in damages
exceeding ordinary wear and tear, Except as provided for in Section VII. below, Grantor shall
not be responsible for any liability to Grantes or third persons arising from such condition of the
Real Propesty. The failure of Grantee to inspect fully the Real Property or to be fully informed as
to the condition thereof will not constitute grounds for any noncomplxance with the terms of this
Indenture.
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B.  For so Jong as Grantee continues to maintain and/or operate the Railroad (or Grantee's similarly
situated successor(s)), Grantee shall maintain the Railroad, including all structures,
improvements, facilities and equipment in which this instrument conveys any interest, at all
times in safe and serviceable condivion, to asswre its efficient operation and use, provided,
however, that such maintenance shal) be required as to structures, improvements, facilities and
equipment only during the useful life thereof, as determined jointly by Grantor and Grantee.

VIIL WARRANTIES AND REPRESENTATIONS

A Grantor represents and warrants under jts enabling legislation (the Atomic Energy Act of 1954,
as amended) that: (i) it has the full capacity, power and authority to enter into this Indenture and
the transactions contemplated herein; and (i) the execution, delivery and performance by
Grantor of this Indenture has been duly authonzed and approved by all necessary governmental
action on the part of Grantor.

B. Grantee represents and warrants that:  (i).it is a political instrumentality of the State of
Washingion and duly organized under laws of the State of Washington; (if) it has full capacity,
power and authority to enter into and perform this Indenture and the continuing obligations
contemplated herein; and (iii) the execution, delivery and performance by Grantee of this
Indenture have been duly and validly authorized and approved by all necessary action on the part
of Grantee.

C. Grantor represents that, to the best of Grantor's knowledge, there are no facts known to Grantor
that materially affect the value and condition of the Real Property and Railroad that are not
readily observable by Grantee or that have not been disclosed to Grantee, The Parties
acknowledge that in the course of abandoning any licenses, Grantor may learn additional facts -
regarding the value and condition of the Real’Property, Grantor shall identify such facts and
disclose them to Grantee in a imely manner. .

D. Pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended, (“CERCLA™) Section 120(h)(1) (42 U.S. Code § 9620(h)(1)), and 40 US.
Code of Federal Regulations Part 373, Grantor has made a complete search of ils records
concerning the Real Property and-Railroad. These records indicate that hazardous substances, as
defined by CERCLA Section 101(14), have been stored, disposed, or generated on the Real
Property during the time Grantor owned said Real Property, Quantities of hazardous substances

. were released or disposed of on the Real Property during the course of ownership by Grantor, and
the Real Property was listed on the National Pricrities List by the Environmental Protection
Agency (“EPA™). Said Real Property was remediated and removed from the National Priorities
List in September 1996,  Grantor agrees to meet all CERCLA cbligations associated with the
transfer of the Real Pmpcrty now or in the fuiure upon notice by Grantee.

E, All remedial actions necessary to protect human health and the environment wnh respect 1o any
such hazardous substances remaining on the Real Property have been or will be taken before the
date of transfer, and any additional remedial actions found to be necessary by regulatory -
authorities with jurisdiction over the Rea) Property or Railroad attributable to contamination of -
hazardous substances shalf be conducted by Grantor at Grantor’s expense,

" IXC ASSIGNMENT OF LEASES AND CONRTRACTS

A Grantor hereby assigns Paits 1, 2, and 3 of the lease dated May 1, 1996, (see Attachment H)
executed between Grantor and R.H. Smith Distributing Co., Inc. (“Smith”) for fuel oil
distribution from building 1172A. Grantee hereby accepts the obligations of Grantor under this
leass in consideration of the payments by Smith for building 1172A operations, which are
assigned herewith to Grantee. Grantor shall notify Smith of assignment,
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B. *Grantor hereby assigns the lease dated March 5, 1998, (see Anachment H) exccuted between
" Grantor and Livingston Rebuild Ceater, Inc. (“"LRC”) for equipment repair services in building
1171, Grantee hereby accepts the obligations of Grantor under this lease in consideration of the
payments by LRC for building 1171, which are assigned herewith to Grantee, Grantor shall
notify LRC of assignment. ‘ . ’

C. Grantor hereby assigus two agreements, a supplemental agreement, and permit made among and
by the Alomic Energy Agency (and ifs successors); Burlington Northern, Inc.; Oregon-
Washington Railroad & Navigation Company; and Union Pacific Railroad Company governing
access to the Railroad (sce Attachment H). Grantce hereby accepts the obligations and
considerations under this agreement and permit. Grantor shall notify successors Burlington
-Northern and Union Pacific of these assignments,

X  OTHERAGREEMENTS |

A No prior, present, or contemporaneous’ agreements shall be binding upon Grantor or Grantee
unless specifically referenced in this Indenture, No modification, amendment, or change to this
Indenture shall be valid or binding upon the Parties unless in writing and executed by

" representatives authorized to contract for the Parties.

B. Grantor on written request from Grantee may grant a relcase from any of the terms, reservations,
restrictions and conditions contained in the Deed. Grantor may release Grantee from any terms,
restrictions, reservations, licenses, easements, covenants, equitable servitudes, contracts, leases,
and other conditions if Grantor determines that the Real Property and Railroad no longer serve
the purposes for which they were conveyed of the Grantee determines thit continued ownership
of the Railread is no longer ¢conomically viable. All or any portion of ‘the Real Property or
Railroad may be reconveyed te Grantor subject 1o the conditions detailed in Section XVIL below.

XL  NOTICES

~

Any notices required under ‘this Indenture shall .-bc forwarded to Grantor or Gm;tcc, mspcctively:, by’
Registered or Certified mail, return receipt requested; or by overnight delivery, at the following addresses:

- Realty Officer
U.S. Department of Energy
Richiand Operations Office ' P
P.0. Box 550, G3-18 ' .
Richland, Washington 99352

Executive Director
Port of Benton
3100 George Washington Way
Richland, Washington 99352

X1I. - LYMITATION OF GRANTGR'S AND GRANTEE'S OBLIGATIONS
A The responsibilities of Grantor, as described in this Indenture, are subject to: (i) the availability -
of appropriated program funds for remediation and operation of the Hanford Site; and (if) the
federal Anti-Deficiency Act (31 U.S. Code §§ 1341 and 1517). _
B.  Grantes shall, to the extent permitted under applicable law, indemnify and defend the United

States agsinst, and hold the UNITED STATES OF AMERICA harmless from, damages, costs,
expenses, liabilities, fines, or penalties incurred by Grantor and/or third parties and resulting
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from Grantee’s activities on the Real Property and Railroad, or any part thereof, including
releases or threatened releases of|, or any other acts or omissions related to, any hazardous wastes,
substances, or materials by Grantee and any subscquent lessee or owner of the Real Property or |
Railroad or any subdivision thereof, their ‘officers, agents, employees, contractors, sublcssees.
licensees, or the invitees of any of them.

C. Grantee hereby releases the UNITED STATES OF AMERICA, and shall take whatever action

may be required by Grantor to assure the complete release of the UNITED STATES OF

" AMERICA from any and all liability for restoration or other damage under the Deed or other

agreement covering the use by Grantee or its licensees, invitees, and lessees of any Real Property
transferred by this instrument,

D. Grantee's responsibilities for maintenance and operation of the Railroad under the terms of this
' Indenture are subject to the economic viability of the Railroad. Section XVII. below shall apply
if Grantee determines that economic viability is impossible after ten (10) years.

XIIL RIGHT OF ACTION
The provisions of this Indenture are not intended to benefit third persons, and breach thereof shall not be
the basis for a cause of action by such third person against either Grantor or Grantee,

XIV. DISPUTES

A Except as otherwise provided in this Indenture, any dispute concerning a question of fact that is
not disposed of by agreement between the Parties shall be submitted for decision by the Manager,
U.S, Department of Energy, Richland Operations Office, or his successor in function (“Manager-
RY). The Manager-RL shall, within twenty (20} days, mail or otherwise furnish a written
decision to Grantee. The decision of the Manager-RL, shall be final and conclusive unless,
within twenty (20) calendar ‘days from the date of receipt of such copy, Grantee mails or
otherwise furnishes to the Manager-RL, 2 written appeal addressed to thé Associate Deputy
Secrétary for Field Management (FM-2). The decision of the Associate Deputy Secretary for
Field Management (FM-2), this officer’s successor, or the duly authorized representative for the
determination of such appeals shall be presented in writing within twenty (20} calendar days
from receipt of notice of appeal and shall be final and conclusive unless determined by a court of
competent jurisdiction to have been fraudulent or capricious, or arbitrary, or so grossly erroneous
as necessarily to imply bad faith, or not supported by substantial evidence, In connection with
any appeal proceeding under this Section, Grantee shall be afforded an oppertunity to be heard
and to offer evidence in support of its appeal. Pending final decision of a dispute under this
Section, Grantes shall proceed diligently with the performance of this Indenture in accordance
with the decision of the Manager-RL.

B. This Section shall not preclude consideration of questions of law in correction with decisions
provided for herein, Nothing in this Section, however, shall be construed as making final the
decision of any administrative official, representative, or board on a question of law.

XV. PLANNING AND DEVELOPMENT

A Grantor is aware that Grantee is acquiring the Real Property and Railroad for development for
industrial use. Accordingly, Grantor agrees that it shall cooperate reasonably with Grantec and
sign such documents and undertake such other acts, without incurring costs or liability, that are
necessary for Grantee fo complete the planning, zoning, and development of the Real Property
and Railroad, the resale and marketing of any portion of the Real Property, and the formation
and operaﬁon of special districts, metropalitan districts, and other quas:-govemmental entities
orgamzed for the purposc of providing infrastructure facilities and services to or for the benefit of
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the Real Property and Railroad.

B. = Without incurring costs or liability, Grantor will cooperate reasonably with Grantee by signing
such documnents necessary for Grantee to apply to the Auditor and to the Treasurer of Benton
County, Washington and to the Washington Statc Department of Revenue for tax valuation or
abatement with regard to the Real Property that Grantee intends to sell, Upon request by,
Grantee, Grantor will execute and deliver to and in the name of Grantee one or more easements,
accompanied by a legal description, for subsequent re-grant 10 local wtility providers, for the
purpose of installing new utility systerns and relocating any existing systems, on any postion of
the Real Property in which Grantor retains an interest. Other easements include, without
limitation ¢asements for ingress and egress and private utility lines required in connection with
any portion of the Real Property and Railroad being conveyed. Such easement documents shall
be in form and content satisfactory o Grantor and Grantee,

' XVL SUCCESSORS AND ASSIGNS

A. The covenzats, provisions, and agreements contained herein shall in every case be binding on

: and inure to the benefit of the Parties hereto and their respective successors. The rights and

responsibilities under this Indenture may not be assigned by Grantee within ten (10) years of the

date of this Indenture without the written consent of Grantor, said ‘consent not being
unreasonably withheld. ;

B. Grantee shall not enter into any transaction that would deprive it of any of the rights and powers
necessary to perform or comply with any or all of the terms, reservations, restrictions, licenses,
- easements, covenants, equitable servitudes, contracts, leases, and conditions set forth herein, and
if an arrangement is made for management or operation of the Real Property and Railroad by any
agency or person other than Grantee, it shall reServe sufficient rights and authority to ensure that
said Real Property and Railroad shall be operated and maintained in accordance with the terms,
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, feases,
and conditions. .

XVIL REVERSIONARY INTEREST ~

A, For the ten (10) years next following the effective date of this Indenture, in the event that any of
the aforesaid terms, reservations, restrictions, ‘licenses, easements, covenants, equitable’
servitudes, contracts, Jeases, and conditions are not met, observed, or complied with by Grantee,
whether caused by the legal inability of said Grantee to perform any of the obligations herein set
out, or otherwise, the title, right of possession, and all other rights conveyed by the Deed to
Grantee, or any portion thereof, shall at the option of Grantor revert to the UNITED STATES OF
AMERICA in its then existing condition sixty (60) days following the date upon which demand
to this effect is made in writing by Grantor or its successor, unless within said sixty (60) days
such default or violation shall have been cured and all such terms, reservations, restrictions,
licenses, easements, covenants, equitable servitudes, contracts, leases, and conditions shall have
been met, observed, or complied with, in which event said reversion shall not occur, and title,
right of passession, and all other rights convcy:d, except those that have reveﬂed, shall remain

-vestéd in Grantes,

B. The Railroad shall be used and maintained for the purposes. for which it was conveyed, and if
said Railroad ceases to be used or maintained for such purposes, all or any postion of the Railroad
shall, in its then existing condition, at the option 6f Grantor, revert to the UNITED STATES OF
AVMERICA. I Grantor notifies Grantee or its similarly situated successor(s) that rail service no
longer is required, such reversionary interest shall terminate and Grantee shall be free to abandon
or convert the use of any portion or all of the Railroad.
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C. Grantee agrees that in the event Grantor exercises its option to revert all right, title, and interest
in and to any portion of the Real Property or Railroad to the UNITED STATES OF AMERICA
or Grantee voluntarily returns title to said Real Property and Railroad in lieu of a reverter, then
Grantee shall provide protection to, and maintenance of said Real Property and Railroad at all
times until such time as the tifle actually reverts or is returned to and accepted by the UNITED
STATES OF AMERICA. Such protection and maintenance shall, at 2 minimum, conform to the
standards prescribed in 41 U.S. Code of Federal Regulations § 101-47.4913 in effect as of the
date of the convcyancc

XVII, USE OF REAL PROPERTY AND RATLROAD

Grantee shall use and maintain the Real Property and Railroad on fair and reasonable terms without
unlawful discrimination. In furtherance of this condition (but without limiting its general applicability
and effect) Grantee specifically agrees that: (i) it will establish such fair, equal, and nondiscriminatory
conditions to be met by all users of the Real Property and Railroad, provided that Grantee may prohibit or
limit-any given type and kind of use if such action is necessary fo promote safe operations; (i) in its
operation and the operation of the Reat Property and Railroad, neither it nor any person or organization
occupying space or facilities thereupon shall discriminate against any person or class of persons by reason
of race, color, creed, sex, age, marital status, political affiliation or non-affiliation, national origin,
religion, handicap or sexual orientation in the use of any of the facilities provided for the public; and (iii)
that in any agreement, contract, lease, or other arrangement under which a right or privilege granted to
any person, firm or corporation to conduct or engage in any lawful activity, Grantee shall insert and
enforce provisions requiring the party to: (i) furnish said service on a fair, equal and nondiscriminatory
basis to all users thereof; and (ii) charge fair, reasonable, and nondiscriminatory prices for each unit for
service, provided, that the contractor' may be allowed to make reasonable and nondiscriminatory -
discounts, rebates, or other similar types of price reductions to volume purchasers.

XIX. ACCESS

A Subject to the provisions of Section V.A. above, Grantee shall, insofar as it is within its powers
and to the extent reasonable, adequately protect the land access routes to the Real Property and
Railroad. Grantee shall, either by the acquisition and retention of easements or other interests in
or rights for the use of land or by adoption and enforcement of zoning regulations, prevent the
construction, erection or alteration of any stmcmre. in the access routes to and from the Real
Property and Railroad.

B. Grantor reserves the right of access to those portions of the Real Property and Railroad for the
purpose of construction, installing, maintaining, repairing, operating, and/or removing utility,
telecommunications, or well monitoring equipment over, under, across, and upon the Real
Property and Railroad.

XX.  SEVERABILITY ;

If the construction of any of the foregoing terms, reservations, restrictions, licenses, easements, -covenants,
equitable servitudes, contracts, leases, and conditions recited herein as provisions or Attachments, or the

- application of the same as provisions in any particular instance is held invalid, the particular term,
rescrvation, restriction, license, easement, covenant, ‘equitable servitude, contract, lease, or condition in
question shall be construed instead merely as conditions upon the breach of which Grantor may exercise
its option 1o cause the title, interest, right of possession, and 21l other rights conveyed to Grantes, or any
‘portion thercof, to revert to it. - The application of such terms, reservations, restrictions, licenses,
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions elsewhere in the
Indenture and the construction of the remainder of such terms, reservations, vestrictions, licenses, .
easements, covenants, equitable scmtudes. contracts, leases, and conditions as provisions shall not be

affected thereby.
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GRANTEE'S STATUS
Grantee shall remain at all times a political instramentality of Beniton County; State of Washington.

ENVIRONMENTAL DISCLOSURES

A Lead-Based Paint Conditions.

1. Prior io use of any Real Property by children under seven (7) years of age, Grantee shall
remove all lead-based paint hazards and all potential lead-baséd paint hazards from the
said Real Property in accordance with all federal, State of Washington, and local lead-
based paint laws, rules, regulations, and ordinances:

2: Grantee agrees 10 indemunify Grantor and the UNITED STATES OF AMERICA to the
extent aliowable under applicable law from any liability arising by rcason of Grantes's
failire to perform Grantée's obligations hereunder with respect to the elimination of
immediate lead-based paint health hazards, the prohibition against the use of lead-based
paint, and Grantet's responsibility for complying with applicable federal, State of
Washington, and local lead-based paint laws, rules, regulations, and ordinances.

B. Presence of Asbestos.

1. Grantee is informed that the Real Property may be improved with materials and
equipment containing asbestos-containing materials. The Due Diligence Assessment
Report (see Attachment I) prepared by R.E. Morgau for Fluor Daniel Hanford, Inc. on
August 28, 1998, discloses the condition and probable locations of asbestos-containing -
materials. Grantee is cautioned that unprotected or unregulated exposure to asbestos in
product manufacturing and building construction workplaces have been associated with
asbestos-related discases. Both the. Qccupational Safety and Health Administration
(“OSHA") and the EPA regulate asbestos because the potential hazards associated with
expasure to airborne asbestos fibers, Both OSHA' and EPA have determined that such
exposure increases the risk of asbestos-related diseases, which include certain cancers
and which can result in disability or death.

2. Grantee is invited, urged, and cautioned to inspect the Real Property to ascertain the any
asbestos contenf and condition and corresponding hazardous or environmental
conditions relating thereto, Grantor shall assist Grantee in obtaining any anthorization
that may be required to carry out any such inspection. Grantee shall be deemed to have
relied solely on its own judgement in assessing the overall condition of 2ll or any portion
of the Real Property, including without limitation, any asbestos hazards or concerns.

C. Presence of Polychlorinated Biphenvls, Except for the 1162 and 1163 facilities, buildings on
the Real Property were constructed prior to the enactment of the Toxic Substances Control Act of
o 1976, as amended, (15 U.S. Code §§ 2601 — 2692) that banned the manuficture of -
polychlorinated biphenyls (‘PCBs”). - Fluorescent light fixtures may contain ballasts with trace
amounts of PCBs, Spills from overheated ballasts and ballast management (£.g8., removal from

service) are subject to requirements found in 40 U.S. Code of Federal Regulations Part 761.

D.  Grantor's Disclaimer.

1. No warranties, either express or implied, are given with regard 1o the condition of the
Real Property including, without limitation, whether the Real Property does or does not

0-000000232
000159



contain lead-based paint, asbestos, PCBs or petroleum residues atiributable to past

operations (see “Environméntal Assessment for the Transfer of 1100 Area, Southern .

Rail Connection and Rolling Stock, Hanford Site, Richland, Washington,” also i
contained in Attachment ) or is not safe for a particular purpose. The failure of Grantee

to inspect or to be fully informed as {o the condition of all or any portion of the Real

Property shall not constitute grounds for any claim or demand for adjustment or

noncompliance with the terms of this Indenture.

2, Grantor assumes no liability for damages for personal injury, illness, disability, or death
to Grantee or to Grantee's successors, assigns, employees, invitees, ar any other persen,
subject t0 Grantee’s control or direction or to any other -person, including members of
the general public, arising from or incident to the purchase, transportation, removal,
handling, use, disposition, or other activity causing or leading to contact of any kind
whatsoever with asbestos on the Real Property, whether Grantee has properly wamed or
failed to properly warn the individuals(s) injured. '

XXIL. CULTURAL ARTIFACTS AND HISTORIC STRUCTURES. ' .

A Grantor conducted an inspection of the Real Property on February 3, 1998, in compliance with
Part V, Paragraph C of the “Programmatic Agreement for the Built Environment,” which states
that the Granter’s Cultural Resources Program shall undertake a cultural assessment of the
contents of historic buildings and structures to locate and identify artifacts that may have-
interpretive or educational value as exhibits for local, State of Washington, or national museums,
Said assessment has been completed; and artifacts identifiéd are listed in Anachment J, .

B. Grantor and Grantee shall jointly execute 2 Memorandum of Understanding (‘MOU™) with the
Washington State Department of Community,” Trade, and Economic Development, Office of
Archeology and Historic Preservation that will address cultural resource issues associated with
the Real Property and Railroad. Afier‘joint negotiation of an acceptable MOU, Grantee shall be
bound by the terms of said MOU for the purposes of cultural artifacts disposition and care under
the terms of this Indenture,

IN WITNESS WHEREOF, the Partics, by and through their authorized representatives, have executed the
foregoing Indenture on the date first written above.

0

United States of America bY and through the U.S. Department of Energy
GRANTOR: :

oo | 0-000000233
- 000160



Port of Beninn, Washin'gton

GRANTEE:
Ben Bennett, Executive Dxrectoﬁort of Benton, Washirgton
Date: /! :
Witnessed by Notary Public: ——
-“ \\\
, -~ z
My Commission Expires: ZONS.2 ool
708z, g
L ST
7 iQ NOTARy 9129
5 i° - @ ¢
b ogn PBUC 7
. 0,&\) 9:0%." 7
N e r e
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WHEN RECORDED RETURN TO:

City Attorney
City of Richland
P.0. Box 180
" Richland, WA 99352

Portion of Parcel #1-2208-100-000-000

ENT DEED
S

The Grantor, PORT OF BENTON, a Washington 'cor%gtion, for and in

consideration of the transfer of property and other valdgble considerations,

conveys and quitclaims to the CITY OF RICHLAND, ton, a municipal

corporation, an access and utility easement in, over(en untfer the following
" described property situated in the County of Benton, Sig shington:

A portion of Section 22 Township 10 North,
Richland, Benton County Washington. Mor

An access and utility easement for a railroad s ging 100 feet wide having
50.00 feet on each sidg of the foilowivb%:ii)ed centerline;

Beginning at the Northeast corner of saj ctién 22; Thence South 00°24'19”
East 2643.94 feet along the East line @ecﬁon 22, to the East quarter
corner of said Section 22; Thencéligayin id East line North 80°28'41" West
1066.18 feet to a point on the cent&yr f an existing railroad spur and the

“ 0 OF BEGINNING” of (¢aid §100.00 foot wide access and utility
.easement; Thence North 7 est 428.29 feet to a point on a tangent

curve concave to the Sout aid curve having a radius of 573.69 fest;
Thence Westerly 161.61 {e6} IYsaid curve thru a central angle of 16°14’25"
to its point of tangency; ceFouth 89°32'55” West 376.58 feet to a point

known as Point “A"; Thence tinuing South 89°32’'65"” West 690.68 feet to
a point on the West line @ ortheast quarter of said Section 22 and the
terminus of said centerlineg; -

i f said 100.00 foot access and utility easement shall
extend or fore! n tferminate at the Wast line of the Northeast quarter of
said Section/22 and &f right angles to the centerline of said easement at the True

Together ﬁth, an access and utility easement for a railroad spur, being 50.00
feet wide having .25.00 feet on each side of the following described centerline;

Beginning at the aforementioned Point "A”, said Point “A” also being the “TRUE
POINT QOF BEGINNING” of said 50.00 foot wide access and utility easement;
Thence North 84°05’32” West 68.95 feet; Thence North 84°05'23" West
87.57 feet to a point on a tangent curve concave to the Northeast, said curve
having a radius of 573.69 fest; Thence Northwesterly 837.38 feet along sald
curve thru a central angle of 83°37'56" to its point of tangency, said point being
25.00 feet East of and measured at right angle to the West line of the Northeast
quarter of Section 22 Township 10 North, Range 28 East W.M.; Thence North
00°27'34” West 1725.75 feet, parallel to and 25.00 feet sast of said West line
of said Section 22, to a point on the North line of the Northeast quarter of said
Section 22 and the terminus of said centerline.

Te cIT” oFRr.



" -to be the free and voluntary act &ud de
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The left and right margins of said 50.00 foot access and utliity easement shall
extend or foreshorten to terminate at the South margin of Battelle Boulevard,
said South margin being located 40 feet South of the North line of the Northeast
quarter of said Section 22 and at right angles to the centerline of said easement
at the True Point of Beginning.

For the purpose of constructing, installing maintaining, repairing, and
operating a utility easement with full right to go upon said premises at any time
for such purposes, togsther with the right to trim brush and trees that may
interfere with the construction, maintenance and operation of same and the right
to permit franchise holder and utility licensees of the City of Richland to place
telephone and television cable circuits. N

DATED this _Jext- day of _(t.lo rerc,ry %wgi.

By: By: __ A N ¥

Y: H Bey. Bopuem

Its: ¢ te Npee ts: XK,
s Q Y4
STATE OF WASHINGTON )
:ss
COUNTY OF BENTON )

On this _[{# day of £

undersigned, a Notary Public in an

commissioned and sworn, personally and
. to me and
L of K , the corporation

ed of sald corporatlon, for the uses and
ath stated that they are authorized to

purposes therein mentione dN\Q
execute the said instrumen he seal affixed is the corporate seal of said
corporation. .
e Witness my hand icial seal hepgto affixed the day and year first
above written,
8COTT O, KELLER N ,ég ;Qé ;6 —

}
Notal I
b sTaTE OF WASHRGT) 7 Notary Public in and for the State ?
BENTON G : <
4 Myc(‘m;\[lsﬁl { Washington; residing at .
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RAILROAD LEASE
‘Port of Benton-Tri-City Railroad Company

PARTIES:

LESSOR‘ “PORT OF BENTON & mivnicipal” coxporahon of the State of Washington,
-hereafter "Port".

TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited
liability company hereafter "Tenant".

RECITALS:

WHEREAS, the Port acquired the Southern Connection of the Hanford Railroad from the
United States Department of Energy (hereafter “DOE”) to prevent the closure of the rmlroad and
to maintain railroad operations for economic development purposes,

WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Pott to
generate revenues to pay the costs of operation and maintenance of the railroad,

WHEREAS, the Port entered into -an Operations and Maintenance Agieement with
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and
this agreement requues the Port to pay certain expenses related to the railroad, including
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the
inspection, maintenance and replacement of the bridges and overpasses.

WHEREAS, the Port has been required to pay for the replacement of a section of the
railroad bridge which was destroyed by fire.

WHEREAS, the Port entered into & Building Lease with Livingston Rebuild Company for
the railroad maintenance building in the Port's Manufacturing Mall (formerly DOE's 1100
Ares), which Lease has been assigned to the Tenant.

WHEREAS, the parties wish to transfer the costs associated with the operation of the
railroad, including the insurance and the responsibility for the inspection and maintenance of the
“bridges and overpasses to the Tenant,



o
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WHEREAS, the Port has been required to 1espond to an inquiry by the Railroad
Retirement Board concerning the Port’s liability for pension payments as an railroad operator and
the Port wants to avoid classification as & railroad operator, :

- WHEREAS, the Port wishes to transfer the responsibility for rail operations and for
negotxatmg with major carriers to the Tenant and to relieve the Port of the responmblhty for such
activities; now therefore it is hereby agreed among the parties as follows:

AGREEMENTS:

L LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions
contained herein, the real and personal property known as the Port of Benton Railroad Southern
Connection and the 1171 Building (hereafter the "Property™). The real property is described on

. Attachment 1,

- 1.1 The Property consists of approximately 16 milles of railroad tackage and
right of way extending from the Richland Connection in Kennewick, Washington to the Port of
Benton's Manufacturing Mall in Richland, Washington, and generally bordered by Horn Rapids
Road ‘on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles,

- crossings and maintenance equipment. The equipment and fixtures are more partxculm]y

described on Attachment 2 to this Agreement,

12 The Tenant has been operating the Port of Benton railroad and has
occupied the 1171 Building since October, 1998 and is fully familiar with the Property and
agrees to take the Property in its present condition, and subject to the restrictions conteined in the
Indenture between the United States of America and the Port, the amendments thereto, and the
Quit Claim Deed from the United States of America, copies of which has been provided to the
‘Tenant, The Tenant agrees to take the Property in its present condition without wartanties, The
Tenant is relying upon its own inspections of the Property to determine whether to enter into this

Lease, and the Tenant is not relying upon any representation made by the Port, its employees or
agents except as speclﬁcaﬂy set forth in this Lease. :

{3  The Port may acquire frackege rights to use additional railroad tracks
owned by DOE serving the Hanford Project. Tothe extent that the Port acquires additional
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to
add the track rights to this agreement, if permitted by the terms of any agreements with the
United States and to the extent the terms of the agreement for trackage rights are acceptable to
the Tenant, An agreement to add additional track to this agreement, may require the Tenant {0
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the

Port may cancel any agreement with the United States for trackage rights without any further
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the
United States for trackage rights, the Tenant shall be free to negotiate with the United States for -

the trackage rights.

ani
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1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to
use the track north of Horn Rapids Road to the Energy Northwest Generating Station site, which
the Port agrees to allow the Tenant to utilize under the terms of this Lease, provided that the
Tenant maintains the track as herein required. DOE has proposed a Memorandum of Agreement
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit
- the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant
complies with the terms and conditions of the MOA and subject to the provisions of this Lease.

2 TERM. This lease shall run-for a period of ten years commencing on the 1st day
of August 2002 and te.munatmg on the 3lst day of March, 2012.

2.1 The Tenant shall have the option to extend this Lease for two additional

terms of ten years each after the expuatxon of the initial term and after the expiration of the first
1cncwal term,

2.2  The option to extend this Lease shall be deemed to have been exercised
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least

one hundred eighty (180) duys prior {0 termination of the initial term or the expiration of the first |
renewal term,

. 2.3 The Tenant may only exercise the right to extend the term of this Lease if
the Tenant is not in material defailt in the performance of the terms of this Lease at the time the
Tenani exercises the option or at the time an option is deemed to be exercised under Section 2.2,

2.4 Inthe event the Tenant elects not to exercise the Lease extension as provided
in this Section, then this Lease shall terminate and the Tenant shall have no further rights under
the terms of the Lease.

3 RENT. Tenant shall pay xent in advance on the first day of each month during the
term of this lease, in the following amounts:

3.1  During the initial termof the lease, the parties have agreed that the monthly
rental for the real property, railroad.trackage, right of way and building more particularly
described in Attachment 1, shall be $2,000.00, plus the apphcable leasehold tax as hereafter
provided,

3.2 In addition to the rent for the real property, the Tenant shall pay $2,000.00
- per month as rent for the railroad maintenance and operation equipment owned by the Port and
more particularly described on Attachment 2. The Tenant shall be responsible for the paymcnt of
any sales tax which may be payable as a result of the lease of equipment.

3.3  Rent payments shall be made péyable to ‘the Port of Benton and shall be
paid at the Port offices at 3100 George Washington Way, Richland, Washmgton, or at such other
address as the Port shall direct in writing.
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34 In addition to the rent provided for herein, the Tenant shall pay the
Leasehold Tax as required by the Revised Code of Washington Chapter 82.294, as the statute
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of -
rent. The current leasehold tax rate is 12.84%,

3.5 Commencing five (5) years from the commencement date of this lease, and
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be
increased in order to reflect the proportionate increase, if any, occwring between the
commencement date and such adjustment date in the cost: of living as indicated by the Consumer
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S,
Department of Labor's Bureau of Labor Statistics (the "Index"), Such adjustment shall be
accomplished by multiplying the numerator of which shall be the Index leve! as of the January
preceding the date of adjustment, and the denominator of which shall be the Index level as of the

January preceding the Lease commencement date; Any adjustment of rent shall become effective .

)1mmedxate]y In no event shall the rent be less than that specified in sections 3.1 and 3.2. If the
index is discontinued, Landlord shall substitute a similar index of consumer prices.

3.6  Any rent paymcnt not paid within ten days of the date upon which the
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the
rate of one and one-half percent of the late payment for each month or portion of month by which
the payment is delayed.

4, CONDITION OF PROPERTY The Tenant shall take the Property in its present
cond1t1on, without warranties or representations by the Paort except as set forth in this Lease, The
Tenant shall ‘be responsible for the maintenance and repair of the railroad maintenance and
operation equipment owned by the Port and used by the Tenant pursuant to this Lease, In the
‘event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable
through no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This

provision shall not apply to the equipment that becomes inoperable due to the Tenant’s failure to
properiy maintain the equipment.

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid durmg the initial year of
this Lease.

6. TAXES AND ASSESSMENTS. Tenant shall pay all taxes assessed agamst the
buildings and improvements owned by the Tenant and the other property of Tenant located upon °
the Property, promptly as the same become due. Tenant shall pay all assessments hereafier
levied against the Property, or a portion thereof, during the term of this Lease, including
assessments coming due to any special purpose governmental district; provided, however, if the
assessment is payable in installments, whether or not interest shall accrue on the unpaid
installments, the Tenant may pey the assessments in installments as they become due, provided
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that the Tenant's obligation to pay the assessments levied during the term of the Lease, even
though paid in installments, shall survive the termination or expiration of this Lease.

6.1  Tenant may contest the legal validity or amount of any taxes, assessments
~ or charges which Tenant is responsible for under this Lease, and may institute such proceedings
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant
may withhold or defer payment or pay under protest but shall protect Port and the Property from
any lien, Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments
to any texing authorities and for the purpose of contesting any taxes, assessments or charges.

- 7. USE. The Tenant shall use the Property for the operation and maintenance of
railroad transportation facilities, for uses in conjunction with or reasonably connected to the
permitted uses and for no other purposes except those approved in writing by the Port,

7.1 The Tenant's use, operations, and maintenance of the tracks shall comply

with the provisions of the Quit Claim Deed and Indenture from the United States of America

. through which the Port acquired title to the property, In addition, the Tenant shall comply with

all laws, rules and regulations applicable to the Tenant's use, operation and maintenance of the

property, Any tariffs imposed upon the use of the raiiroad by the Tenant shall be reasonable in

light of the use of the railroad and shall be subject to the review and approval of the Port to
insure comphance with the Port’s agreements with the United States.

7.2 In the event the Department of Energy, or any user of the raiiroad files a
complaint with the Port concerning the Tenant’s rates, tariffs or operations, the Port will notify
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with
the Tenant and the complainant.

7.2.1 If the complaint involves matters which are within the purview of
Nationel Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the
rules of the NSTB to resolve the dispute, :

722 If the Port is unable to- resolve the complaint which is within the
- jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be ..
referred to the NSTB, if permitted by the terms and condltxons of the Indenture and the Quit
Claim Deed

7.2.3  Complaints which can not be referred to the NSTB, shall be
resolved pursuant to the terms and conditions of this Lease,

7.3 The Port acquired title to the Property by conveyances from the United
States of America. The Tenant covenants that it will not use the Property in any manner which
would subject the Property to forfeiture under the provisiens of the above-described Indenture or
quit claim deed. '
- 7.4  The Tenant shall not take any actions which will amend, modify, terminate
or invalidate any existing contracts which the Port has with any other raiiroad carrier, without the
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" Port's prior written consent. The Tenant shall continue to provide railroad access to areas
currently served by the raﬂroad unless the Port and Tenant mutually agree that such access is no
longer practicable,

8. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant,
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then
existing thereon in good condition and repair, subject to reasonable wear and tear, and in
accordance with all applicable covenants, laws, rules, ordinances, and regulations of
governmental agencies applicable to the maintenance and operation of the railroad, provided,

however, that the Port shall be responsible for the maintenance of the roof and the exterior walls |

of the 1171 Building, The Tenant will maintain the equipment described on Attachment 2 in
good working condition and repair, ordinary and usual wear and tear excepted.

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and

~overpasses by certified personnel. The inspections will comply with the requirements of CFR49 -

and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad.

Tenant will promptly repair any conditions which require repair or replacement in order to -

comply with applicable rules and regulations. The obligation to maintain the railroad shall
include the maintenance, repairs or replacements of the bridges, spans and overpasses and the
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses,
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the
additional track in accordance with the terms and conditions of the agreement which the Port has
entered into with DOE,

8.2 Aﬁy repairs or maintenance which is necessary for safety or the protection of
life and property shall be done as soon as poss1ble Tenant shall promptly report any such
conditions to the Port,

8.3 Tenant will provide for regular inspections and maintenance of the railroad -

‘crossings and the crossing signals by certified personnel. The inspections will comply with CFR
49 and any applicable law and regulations. The crossings and crossing signals shall be
maintained in at least their present condition, ' '

8.4. Tenant will provide all of the labor and materials necessary to maintain,
repair or replace any of the railroad as required to meet the conditions of this contract,

8.5 Tenant shall be responsible for the maintenance of the equipment during the
term of this agreement and shall insure the equipment against loss or damage. Upon the
termination of this agreement or if Tenant determines that the equipment is no longer needed for
~ maintenance of the railroad, Tenant shall return the equipment to the Port in 1ts present condition,
reasonable wear and tear excepted,

Ar
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8.6 In the event the equipment becomes unavailable for use due to obsolescence
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under
the terms of this agreement.

8.7 The equipment shall be used only for the maintenance and operation of the
railroad and for no other purpose without the prior written consent of the Port and an use
agreement which provides for payment for the use of the equipment.

8.8 The Port shall retain title to the equipment and the Port may dispose of any of
the equipment which is not needed for the maintenance of the railroad.

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction
or alteration of the improvements on the Property, except for interior improvements or non-
structural modifications is commenced and before any building materials have been delivered to
the Property in connection with such construction, reconstruction or alteration by Tenant or under
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's
‘written waiver of the following condition or conditions:

9.1  Tenant shall deliver to Port, for its approval, one set of preliminary
construction plans and specifications prepared by an architect or engineer licensed to practice as
such in the State of Washington including, but not limited to, preliminary grading utility
connections, locations of ingress and -egress to and from public thoroughfares, curbs, gutters,
parkways, street lighting, designs and locations for outdoor signs, storage areas, and landscaping,
all gufficient to enable Port to make an informed judgment about the design and quality of

congtryctian. -All improvements shall be constructed within the exterior property lines of the _

Property provided that required work beyond the Property on utilities, access, and conditional use
requirements will not violate this provision. Tenant shall permit Port to use the plans without
peyment for purposes relevant to and consistent with this Lease.

9.2  The Port shall examine the plans and specifications for the purpose of
determining reasonable compliance with the terms and conditions of this Lease, the Protective
Covenants and compatibility with the overall design and use. Approval will not be unreasonably
withheld. Approval o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>