
UNION PACIFIC RAILROAD 
1400 Douglas Street, Stop 1580 
Omaha, Nebraska 68179 

p 402 544 4 735 
jmberman@up.com 

November 26, 2014 

Via UPS Overnight 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, D.C. 20024 

Jeremy M. Berman Assistant General Attorney 

Re: STB Docket No. FD 35884; Union Pacific Railroad Company - Temporary 
Trackage Rights Exemption - BNSF Railway Company 

Dear Ms. Brown 

Enclosed for filing in the above proceeding are the following: 

1. An original and ten (10) copies of a Verified Notice of Exemption and Caption 
Summary (Exhibit 3 to the Notice) pursuant to the trackage rights class 
exemption, 49 C.F.R. § 1180.2(d)(8). 

2. A payment form in the amount of $1,700.00 for the filing fee required by 49 
C.F.R. § 1002.2(f). 

3. Twenty (20) unbound copies of the Exhibit 1 map. 

Please indicate receipt of the enclosed materials by returning a stamped copy of this 
letter in the self-addressed, stamped envelope enclosed for this purpose. 

Sincerely, 
\ 

~~ 
Jerem~. Berman 
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ENTERED 
Office  of  Proceedings 

November 28, 2014 
Part of 

Public Record

FEE RECEIVED 
November 28, 2014 

Surface Transportation Board 

FILED 
November 28, 2014 

Surface Transportation Board 
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Dated: 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DOCKET NO. FD 35884 

UNION PACIFIC RAILROAD COMPANY 
-- TEMPORARY TRACKAGE RIGHTS EXEMPTION -­

BNSF RAILWAY COMPANY 

VERIFIED NOTICE OF EXEMPTION 

November 26, 2014 

UNION PACIFIC RAILROAD COMP ANY 

Jeremy M. Berman 
1400 Douglas Street 
STOP 1580 
Omaha, NE 68179 
(402) 544-4735 
(402) 501-3773 (FAX) 
jmberman@up.com 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DOCKET NO. FD 35884 

UNION PACIFIC RAILROAD COMPANY 
-- TEMPORARY TRACKAGE RIGHTS EXEMPTION -­

BNSF RAILWAY COMPANY 

VERIFIED NOTICE OF EXEMPTION 

Union Pacific Railroad Company ("UP") submits this Verified Notice of Exemption, 

pursuant to 49 C.F.R. § 1180.2(d)(8), for exemption of temporary overhead trackage rights over 

a line of railroad ofBNSF Railway Company ("BNSF") between Milepost 579.3 near Mill 

Creek, Oklahoma on BNSF' s Creek Subdivision and Milepost 631.0 near Joe Junction, Texas on 

BNSF's Madill Subdivision for a total distance of approximately 51.7 miles. 

Under 49 C.F .R. § 1180.2( d)(8), the acquisition of temporary trackage rights by a rail 

carrier over lines owned or operated by any other rail carrier or carriers is exempt if the rights are 

(i) based on written agreements, (ii) not filed or sought in responsive applications in rail 

consolidation proceedings, (iii) for overhead operations only, and (iv) scheduled to expire on a 

specific date not to exceed 1 year from the effective date of the exemption. The trackage rights 

covered by this Notice: (i) are based on a written agreement, (ii) are not filed or sought a 

responsive application in a rail consolidation proceeding, (iii) are for overheard operations only, 

and (iv) will expire on November 30, 2015, a date that does not exceed 1 year from the effective 

date of the exemption. As such, the§ 1180.2(d)(8) exemption is applicable. 
3 
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In accordance with the requirements of 49 C.F.R. § l 180.4(g), UP submits the following 

information: 

§ 1180.6(a)(l) Description of the Proposed Transaction 

The transaction covered by this Notice is the acquisition of temporary overhead trackage 

rights by UP over approximately 51 . 7 miles of BNSF' s trackage extending between Mill Creek, 

Oklahoma (Milepost 579.3 on BNSF's Creek Subdivision) and Joe Junction, Texas (Milepost 

Milepost 631.0 on BNSF's Madill Subdivision). These temporary trackage rights are granted for 

the sole purpose of allowing UP to move loaded and empty unit ballast trains. The ballast will be 

solely used for UP maintenance of way projects, have no commercial value and cannot be 

interchanged with another railroad. 

below: 

§ 1180.6(a)(l)(i) Summary of the Proposed Transaction 

See answer to§ 1180.6(a)(l), above. 

§ 1180.6(a)(l)(i) Name, Business Address and Telephone Number of Applicant, and 
the Name of Counsel to whom Questions can be Addressed 

The name and business address of the applicant is: 

Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, NE 68179 

Questions regarding this transaction are to be addressed to the representative named 

Jeremy Berman 
1400 Douglas Street 
Union Pacific Railroad Company 
STOP 1580 
Omaha,NE 68179 
(402) 544-4735 
(402) 501-3773 (FAX) 
jmberman@up.com 
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§ 1180.6(a){l)(ii) Consummation Date 

The agreement will be consummated sometime after the effective date of this Notice of 

Exemption. 

§ 1180.6(a)(l)(iii) Purpose of the Transaction 

The temporary overhead trackage rights covered by this Notice will allow UP to move 

loaded and empty unit ballast trains to be used for UP maintenance of way projects. 

§ 1180.6(a)(5) States in which the Applicant Operates 

UP operates in the states of Arizona, Arkansas, California, Colorado, Idaho, Illinois, 

Iowa, Kansas, Louisiana, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico, 

Oklahoma, Oregon, Tennessee, Texas, Utah, Washington, Wisconsin, and Wyoming. 

§ 1180.6(a)(6) Map (Exhibit 1) 

A map is provided as Exhibit 1. 

§ 1180.6(a)(7)(ii) Agreement (Exhibit 2) 

A copy of the executed temporary trackage rights agreement between UP and BNSF is 

attached as Exhibit 2. 

§ 1180.4(g)(l)(i) Labor Protection 

The applicable labor protection conditions are those imposed in Norfolk and Western Ry. 

Co. -- Trackage Rights -- BN, 354 I.C.C. 605 (1978), as modified in Mendocino Coast Ry., Inc. 

-- Lease and Operate, 360 I.C.C. 653 (1980). The applicable labor protective conditions for the 

discontinuance component of the temporary trackage rights are those set forth in Oregon Short 

Line R.R. Co. -- Abandonment- Goshen, 360 I.C.C. 91 (1979). 
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§ 1180.4(g)(2)(i) Caption Summary (Exhibit 3) 

A caption summary of this transaction suitable for publication in the Federal Register is 

attached as Exhibit 3. 

§ 1180.4(g)(3) Environmental Documentation 

Environmental documentation is not required for this transaction. See 49 C.F.R. § 

l 105.6(c)(4) (no environmental documentation required for common use ofrail terminals and 

trackage rights). UP's proposed temporary trackage rights acquisition also is exempt from 

historic preservation reporting requirements. See 49 C.F.R. § 1105.8(b)(3). 

Respectfully submitted, 

UNION PACIFIC RAILROAD COMP ANY 

By:~~--=-
Jeremy M. Berman 
1400 Douglas Street 
STOP 1580 
Omaha, NE 68179 
(402) 544-4735 
(402) 501-3773 (FAX) 
jmberman@up.com 
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VERIFICATION 

I, Jeffrey P. Grinnell, Director Joint Facilities for Union Pacific Railroad 

Company, under penalty of perjury, declare and verify that I am authorized to make this 

verification and I have read the foregoing Notice of Exemption, know the facts stated therein, 

and believe that said facts are true as stated to the best of my knowledge, information and belief. 

Dated: November 25, 2014 

SUBSCRIBED AND SWORN TO 
before me this 2.flUiay 
ofNovember, 2014. 

~~4tJU,,~ 
Notary Public 

My Commission expires: 
1 

I GENERAL NOTARY· State of Nebraska 
· I MAUREEN FONG HINNERS 

_;,;. _ . .::: My Comm. Exp. December 5, 2015 
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Sedioa 8.. TERM AND TERMINATION 

Subject to the provisions of section 7.2,, 7.3 and 7.4 of E."<hibit 8 this Agrcen'lCnt shall become 
effective upon the date UP fi~ ~ operations over the Joint T~·ge pursuant to lW.s 
Ag~ subsequent to Jui.Ying SCQI.~ all necessary ~t, iipproval ot authority irotl"l 
appropriate governmental agenciCs upon tenns and conditions ~tactocy to UP., and shall 
~in in effect for the period of time specified in section 2 hereof. 

~9. Cll:OICKOFLAW 

This Agreement shill be governed by and oonsb:ued in accordance with the laws of the State of 
Texas. 

Sedio,o 10. NON-WAIVER OF RIGHTS AND OBLIGATIONS 

11IC &ilure of either party to this Agreement, in any one or 'iDOl;'e than oiie instmce, to ~ upon 
the pierfunnance of any of the tenm of conditions of this A~ or to exercise any rights or 
privileges under this AgleCnlCDts or the waiver by either party to this Agreement of any breach of 
the terms or conditioos of this Agreemen.'7 shall not be construed lhereafta as waiving anY such 
terms., eo~ ri&fitS, privileges. or obligations. but the Sal1le Shall continue and remain in full 
fun:e and effect as if no such forlJearaoce or \vaivu iiad occurred. 

Section 11. :ENTIRE AGRUMENT 

This Agreement oomtitutes the entire undetsfanding of the parties with respect tQ the temporary 
uackage rights granted herein.. No amendmen~ change or modification of this Agreement shall 
be valid maless in \Veiling and signed by the parties hereto. 

UPTcmpTQCbgcA~ 
Law ~&-11-06 

Sigiralure p<Jg_efo//d\f'S 



IN WITN~ W'QKREOF,. the parties hereto fta.w executed this Agreement in 
dupligre the day aild year filst abo'Ye written. 

WITNESS: 

@Ua~o~ 

WITNESS: 

UP Temp Tl\idaF Agrmnent 
Law A(1illl'OWd ~I &-06 

=-RMrh 
I 

UNION PACHtC RAH.ROAD CO 

Br. PYt7 ~ 
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®nnec(.:d with User~s operatiollS on oi along the Joint Trackage. Pending qualification of train 
and ~ crews of Use.J:, ~ shall filmish a pilot or pil~ at the expense of U5er, as 
deemed necessary by owner to assist in operating trains of User over the Joint Trackage. 

2.15 If any employee of User ~ ~~, refuse; or tall to abide by Owner»s rules,. 
instructions. and n:striclions governing the operation QD Qr along ihe JQint Trackage, such 
employeesball, upon written ttqUest of Owner. be pr:o.hibited by User ftom working on the Joint 
Trackage. If~ party shall ~ it necessary to hold a formal in1'estigation to establish such 
neglect, refusal, oc &tlure on die part of any employee of User» then upon such notice prt'SCUtcd 
in writin& owner and User shall prompCly hold a joint investigaiion in which all parties 
ooncelned shall participate ancl ~ the eJ!:pense fot its officern. ooullSel, WitnessCS, 3lld 
einployees. Notice of such inVesttgations to employees of User shall be given by User's officers, 
aI1d such investigation· shall be conducted ~ accordance with the ternis and CQnditions of 
schedule agreemellts between U$er and its employees. It in th~ judgm~t of Owner, the result of 
such investigation wa~ suc:h employee Shall, UpOn wi'i.tten reqUest of Owner~ be Withdrawn 
by U~ fioin serVice on the Joint Trackage; and User shall releare and indemnify Owner from 
and against any and all claims and expenses because of such withdrawal. 

If the disciplinary action is appealed by an employee of User to the National Railroad 
Adjustment Board or other tribunal laWfully created to adjudicate stlch cases. and if the deciSion 
of such boaid or tnl>unal sustains the employee•s position, such employee shall not thereafter be 
barred fi:um Service on the Joint Trackage by reason of sucli occurrence. 

2.16 If any Equipment of User is bad ordered~ ro'-te on the JQint Tracie.age and it is 
necessary that iJ be set o~ 5uch bad QCdered Equipment sbali~ after being promptly repaired, be 
promptly picked up by User. Unless othenvise agreed, Qwnee m:ly, upon request of User and at 
User"s expense. furnish the required labor and material and perform light repairs to ~e such 
ba<I onlered Equipment safe for in9vement. The employees and EqUipnient of Owner \vhile in 
any inarulCi' so engaged or lVllile en route to or returning to Owners terminal from sud• ail 
assignment shall be oonsidered sole employees of User arid sole property of User. Ho\\'ever,. 
should Owner aflec repairing $lCh Squipment for O~, move directly f<> perform ~ice for 
ow~·s benefit rather than retiim to Owner's terminal, then User's exclusive time and liability 
will end when owners ernployees depart for work to be performed for Owner;s benefit In the 
case <)f sUch repairs by Owner to freight cars in User~s acooun~ billing therefor ~all be ii).. 
~rdartce with tlie Field and Office Manuals of the Interchange Rules adopted by the 
Association of American Raiilroads., hereinafter called «[nterchange Rules," in effect at the d;,tle 
of performance of the repairS. Owner shall then prepare and submit billing directly to and oollect 
from the ~ owner for car-owner responsihilily items as determined under said Interchange 
Rules. Owner shall also submit billing to and collect :from l)ser any ~~ for repair to freight 
cars that are car-owner responsibility items. as dete1imined under said Interchange RulCSs should 
said car owner refuse ot othetWire fail to make paymei1t therefur. 

2.17 lf F.quipment of User shall become derailed, ,ytecked, or otherwise disabled \vhile 
upon the Joint Trackage;. it shall he re-railed or cleared by Owner, e.'Ccept that employees of User 

UP Temp Tr.icbge An:eemeot 
Law ApproWd 1-13-06 10 



may ~ii Qds derailed, Equi~ on the Jo.int t~ \~me of mOO>nzed on or ff'track • • . • . and - • .. . b . . The o aiuipulent .s npl required . pl10t ~has~~ if'~- ·, .. · oosts 
aiid ~ of clearmg demilmeots alld wrCcb shall be .i U$Cfs expen$C ~ess otheiwise 
provWed fix in aliocation ofiicibiliiy hi Section S ofthis Exhibit B. 

US tn. the event Equipment of User sh81.l be forocd to stop on ,Joint T~ and 
such st~ i$~to hlsuffi~t hours ol~ce.~~g U~s emplo~ «~ 
lQ ~I Jailure of Usec"s F.quipmen~ or any other~ p~iog fi'om. an ac:cident or 
~~ llllCI $1JCh ~ i$ .Uiiabk «; ~: ot if a ttail,1 of uset tails to maintain the 
speed required by Owner on the _Jom. TmckBge. or if in ~cies, ~pled 01'. o.therwisc 
~ Equipoient i$ Set out. <>f U$Cr's. traim on the .Joint Tracka~ Owriet shall flaw the 
oplion to furnish molive power or $PCh ~f ~ (mcludD,gbut ilol' limited t() ~right to 
JC~ Users train) as may be DeCesSaiy to haul,. help or push such Hquipnimt,, Gr to PmPedY 
mow IJlc disabled Equipment <>it the .Joint Tratbge. The CO$fS and ~ of furnishing 
motiVe power Ol' of rendering such other assista,nce sbail be at User's expense. 

2.19 In the event -.y ~i~ cl~~cnt, or ~, ft®iuatter calfe4 "Clemlmeni" 
ittvoiving Units on or in a .li'8Ui operated by U~ or for Usu by Own.ec carrying ~us 
~fe,rials. ~ qr ~le$, ~ deffued pu:suant to fcdeial «~.law:- ~called 
"Hazardous Materials" shall QCCtlf on .any~ of the Joint r~ any (qJOlt reqt,Ured by 
federal, •e or 1ocal authorities sban bC the respoiJSlbility of User. User shall alsO adviSe the 
ownedsbippcrof the Hazardous ~rials invol~ in~~• Owrier, in_unediately. 

Unless otbciwise agreed by t;he parti«:s. owner Shalt assume ~lJ for cleaoiDg up any 
release of such Ha:t.ardous Maielials· fi9m User"s cars ~ ~~ with all federal, *.e.. m. 
local regulatory requirements. User may have rCpresad.atiVe:S ai the scene of the derailment to 
(I~· and provide mfonnation ~ ~~ons ~~g the ebanPed$Jics of 
.limidous Materials release and thedeanup effort. ·Such costs shall be home in~ with 
$ecti90. 4 of the Geaetal Conditions.. · 

If llazatdcJo$ Materials must be ti8nsferred to undamaged <:ars. User shaii pediam the traoSfet, 
provided, however# that if t,he llaumous Mateii~s aW: in ~ ~ tJBt are bl~ the 
Joint Tni.dmge, Owner,. at its opti-0~ may bans(~ the ~ Materials.. Tmnsfets of 
Hazatdous Materials by User sh.di only be conducted after being authorized by Owner. 

8ectioo.3.. BILLING DEFAULT 

3..i Billing shall ~ accomplished on die basis or di.ta eontaim:d in a billing form 
mutually agreed f() bd"1!'!00 UJe ~eS.. Such billing fODll man oolilaio Sttftlcient dd.ajl to peimil 
computation of payments to be made hereunder. Billing shall be prepaml "according to tliC roles. 
addi1i~ and equipotent teJllal rares f;IS po~ by tftc. ~~" Usec $hall pq t() Owner at the 
Office of the Treasurer of Owner or at. St,ICb. ~ · locat,i911 as Qwner may fiom lime to lime 
dcSigoate,, all the CQnipermwon and cllarga at e~ name and nature Which .in and by the 



Agree.inent Oser is ~~ to pay in lawful money or the United States within sixty (60) da~ 
afte£ the ~ion of ~Is therefur. Bijls shall contain a Sta(ement of(he am.a~ due on~ 
of the expenses incmred 8nd services tendered duOng the billing period 

3.l ErrQIS or ~ed itelllS in ~ bill .... not ~ ~ a valid ~~~ fur 
delaying paym~ and payments shall he made subject to subsequent adjustment; provided no 
~cep&ion lo ~Y bill shall be ho~ recoguized~ or considered if fiied after the eq>iration of 
three (3) years tiom the last day of the caICndar month during which the bill is~~ Jl(J 

bill shall be rendered later ._than three (3) years (i) aftec the last. day of the calendar morith in 
which the expense covered ~Y is inciltred. or (u) if in ®.nnection with a project for which a 
i'Qad\wy completion report is required,. afta the lam day of ~ calendar lllOllth in which the 
roadway cqjnpletion ~rt Is made covering such projecl., With retirements and additions being 
reflected as. ap.eropnate adjustments to valuation bases retroactive up to three {3) years fro1n date 
of hilling, or ftit1 in ~ case of claim.$ disputed as to amount or liability~ atkt the amount is 
.settled and/or . the liability(ics) established. This provision slu.llf nQt limit the ~acti\Je; 
adjusbnent of billing made pmsuant to retroactive adjustment of \Wge rates and settlement of 
\Yage claims. 

3.3 So much ()f the books. accou~ and records of each party hereto as are related lo 
the subject matter of lhe A:.oreement shall at all reasonable times be open te> i~non by the 
authoriied representative$ and agerits of the parties hereto. 

All books. accounts, and records shall be maintained to furnish readily full infonnation 
for each i«em in Accordance with 49 U.s.c~ SectiOn l 1161 et~- and the related regulatiom of 
the S1B in49 C.F.R. P~ J'.~01> 1-3, et~. 

3.4 ShQu!d any amount become payable by Owner to Usei Under the Agreement. the 
proviSions of Section 3.1 ·through 3.3 of this Exhibit B shall apply with User as the billing party 
and Owner as tJte paying party. 

3.S Should User fail to make aQ.y pa~t when due which User is obligated to make 
un,dec the Agreeutent, or ~ii in any ~titer n:SiJ«t to peifonn as required under tile Ag~ment, 
and such default shall continue for a period of six; (6) l)lQilths after mire in writing of such 
defitult is given by Owner to User~ ownec may at ifs election exclude User from the tise of the 
Joint Trackage. Thereupon Oser sbail sutreP.der to Owner all said Joint Trackage and shall have 
no claim or demand upon it. by suit at law or otherwise, on ~unt of said ex:clusion. provided 
that failure to male:(: any payment Which is the s~1bject of arbitmtion or litigation between the 
parties sbaU ~t be deemed, pending the decision iA such arbitration or litigation~ cause of 
forfeiture hereunder. 

0"\\-'DCI' may waive ~ cJ~fault ~~t~ but oo action 0.f Owner in \wiving any 
~fault shall affect any default of User oc impair any righls of<h¥Rer resultirig there.from. 
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Sedion 4. OOMPUANCE Wttli:LAWS 

4.1 U~ shall oot ~ store or dispose of petroleum products or hazardouS waste or 
Jm.ardOm sub.Uices, ~ defined in (i) the Reso..ce ~tioo and R~very Act, as 
~t;rtded .. ot (ti) the· Com.prehemive EnVironmental ReS{Jonse Compensation and Liability Ac~ 
as ~ or (lii) ~ legi$tion regulating discharges inlo the enviroilDlent, oil the 
Joint TlllCkage.. 

4.2 Responsibility for Environmental Claims {as defined in Sectioo 4.6> below) as 
between the parties shall be borne as follows: 

a) User shall be ~hie fur Environmental qaUµs to the extenJ they result f.i'Qm 
(i) the 0se of. or~ ~ the Joint Trackage by User or its confractOIS or invitees. or (Ii) 
the negligence orwillful misco~uct of User. ilS 00111:ract<>IS or inVitees in opcialions t>n. ot over 
the Joint Tnlckage.. 

b) OWnec shall be responsible for En~omenlal Cla,ims to the extent . t~t User is 
not ~ble fut suCb claims pursuant to section 4.4 above. 

4.3 Each party shall reiease the other party to the extent it is respo~ible for an 
F.nvironmental C~ ~ to the extent of such responsil>ility,. shall defend,. indemnify,. protect 
~ saw harmless sueh other party fu>nl and against ~ Environmental Claim and costs 
associated therewith, including, but not iimited to, enviromnenml conSUltant fees, Attorneys" fees 
and third party claims.. 

4.4 In the event of any ~t. accidents detaihneilt. ot vehicle striking or being 
struck by F.quipment (hereinaftel' "'Derailment; inV()lving Equipment operated by a party hereto 
~ (i) ~ matcmal~ subsfailces or wastess a5 defined pursuant to Federal or State 
Law, or fu} IJC;ll.lotants (hereinaftu collectively referml to as "Hazardous Material~') shall occur 
on the Ioiru Trackage. any report Rquired by Fede~ State w lcc:al authorities shall be the 
te$p0nsibility of stidi party. Each piady · shall ad.Vise the otber party inunedia:tely of the 
OccUrrence of a l):railillent involving Equipment operat~ by the ~rty canying Hazardous 
Materials. ·· · 

Unless.othenvise agreed by the parties Owner shall undertake any Response Action (as 
defined in SectiO.n 4.5~ below) in a~ \vith all Federal~ State, or local regulatoIY 
iequiremenis na:esm:tated by a release of Ha7.aldous Mnterials on Owner>s right of way 
~ying tile Joint Trackage tiom Equipment opaated by either party .hereto upon the 
occu~ ~fa Derailment.. User shall have da1a or a repn:sentative available at lite scene of any 
Derailment involving Equipment operated by it to provide information concerning the 
cha;ad~.of Hazanfou5 Materials reieased. 

If following a Demilment upon the Joint Tmckage Hazanlous fvfaterials must be 
lransfetred to undamaged cars or other vehfoles.. upkss otherwise agreed by the parties. the party 

13 



whose Equipment was in.volved in. such Derailment sball perform the tt'amfer; proVided, 
however, that if the Hazardous Materials are in damaged cars of a tra~n of User that .-e blocking 
the JQint T~ OWner sball transfer the Hazardous Materials; provided furthec that li'ansrers 
of Hamrdous Materials by Oser shall only be conducted after being authorized by OWiler. 

45 In lhe eV(:(lt any cleanup. response, removal or remediafion of any environ.menial 
condition OQ tile Jqint Trackage is nec:essary (<:Ollectively referred to herein. as "'lW$p<>nse 
Action"). neither plirty shall be entitled to any damages, actual or consequential, by re8S9n oflbe 
R~nse J.\clion~s intederence wjth t~ other patty's uSe t)f the Joint Trackage. Owner aild its 
contmcl()(S shail have full, unrestricted and unc<>nditional ~ to· d~ Joint Trackage for the 
purpose of campleting ot engaging in a Response Action mr which Owner has any responsibility 
or, at Owner"s option. a R.esPonse AC,tion wbi.;h Owner 00$ lilldettaken should. User fdil to 
diligentiy pursue and c:Omplete stidl ReSpome Action to the salismction of Owner; provided, 
however,. that any Respo0$C Attion (i) sbail be 1,Bldertdcen and completed pwsuant to a WOik 
plan (including a schedule) submitted to the other party for its review and. in tJie case of Qwn,er, 
apptoval, and (ii) shaQ not ~bly. in ta.ms of duration or otherwist; restrict the other 
piany•s use of the Joint T~. Either party>s completion ()f ~y of the other patty•s 
o~ligations heteilnder shall ilQl be deemed a Waiver of such obligation5 under the Agreetu<mt 
Owner shall have the right. but not the obligation, to conduct reasonable impectlollS of any 
Response Action of User and User shall provide Owner all information requested by Owner 
regarding ~y RespQ~ A~on of Uses: 0r any Environmental Claims for which . User is 
responsible.. 

4.6 the tenn "En\rin)Jl1Ilelltal Claim., means the direct c0sts of any cleanup. response, 
removal. remediati~ naw.al reso~ damage. closure and/or pQSt-cl0sure required by any 
enviro~ conditions affecting the air, soil, sutface waters, ground wat~ streams. 
~illlenfs and similar environmental conditions caused by. re$1lting ftom, arising out of, or 
oceurring in connec6on with this AgJ:eement. 

4.7 The liability and indemnity provisions of this Section 4 shall continue in full force 
and etrect regart,lless Qf whether this Agreement is terminated pursuant to any other pR)visiqn.. or 
the Joint Trackage is abandoned and vacated by User. 

4.8 Tue ~otal c:oSt of clearing a Derailment, cleanmg up any Hazardous Materials 
released during such Deraibnen~ ~d/or tepairlng the Jl>int Tracks or any other property 
damaged tliereby sf1all be borne by the patty oir parties liable therefor pursuant to ifie anocation 
of liability in Section S of this C~bit •·s. »> 

Section S. LIABILiTY 

5.l Ownet shall not be held liable for or on account of any loss, damage, or delay. to 
the ~ engines, tars or other pmperty of any kind of either company. nor to freight, baggage 
or~ property of any kind carried in or upon such trains,, engines or c:ars. Il()r for or on account 
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of any injucy to c:.tr death of' passenger.; or employees of eitl1ec company, or for or Oil ai;cOOnt of 
any injlliJ lo the PQSOll or poperty of any ()~ illdividoal or individ~ eq~y or 
comp.mies_ ~on or oo1Jk)l8tions \watsoever. which may be incu~ 9f SU$(aine.d by 
~ 9f ~ ·bins being operated on tJie Joint Tradcage, or by reason. of sudl trains being 
delayed in such operation. in wbat~ milllllC.r die same .nay be caQSied ot oooasiolled, whether 
by « through. lbe negligence of the Owner, ils agents or senuts. -0r by rea:;on of cleib;ts in 
~ structures, or filCjlitics tumished by Owner. or oth~ it being undetstood and agreed 
ti.at all risk: of such delays. loss. damage., mi~ and <leath shall be al)d is hereby ~ed by 
User, and tJ~ shall ati4 Will bold .hannless Owner fton1 and against all liabilities or claims fur 
all such delay. l~ damage., iqjury and death and s)udl and wilt ex(Cure ~ deli~. or cause to 
~ ~~ and delivered, to Owner. upon reqUest,.a full and complete release. satisfaction and 
discharge of all claims therefor, and will pa)'> or ~use to be pai~ all CQsts and expenses incurred 
by either plrty in the clearing of wrecks and repairs to equipment, track and property in which by 
~ll of such movement covered by this Agreement the engines, tril~ or ears of Uset ate 
concerned, expenSes and &ttomey>s fees incurred in defending any action which may be bJ'Qught 
against the Chvner on a¢ci>tmt of any such claim or liability and any judgment which may be 
rendered agajmt the Chv:oo,r on account thereof. U~ shall pay all fines, penalties_ rosls and 
expenses imposed Upon or incum:d by Owner by ~n of 8,11.y vic;>l~on by User of the Safety 
Appliance ot other Stale or Fedmd La~ and hold OYinet harmless therefrom. 

S.2 It is ~tood and agreed that a nuuibet of vehicular and pede:Strian crossings of 
the Joint Trackage presently exist, or inay be consfmcted· User agrees to accept all vehicular and 
ped~ Cl'OS$~ in Whatever condition they may be during the tertn of the Agreement a11d 
will not aSsert any claim,. denumd, or cause of aclioJi against Owner and will hoid Owner 
hamiless fiQm •Y claim, demand, or cause of adioii arising out of any vebieufar or: pedestrian 
crossing accident on the Joint Trackage in which the engi~ ~ or train of Oser is involved. 

53 F.ach party hereto shall have the right to $dtle, or Cause to be settled fur it, all 
claims f'onlamages for which such party shall be 1i3ble under the provfaions of this Section S and 
~defend or cause tQ be defended all suits fur recovery of any such damages. 

In ~ :. $\lit shall be oommenced against either party hereto fur or on account of 
damages for which the other party hereto n1ay be oolely orjointly liable under the provisions of 
this Section 5, the party so sued shall give notice to such other party of die pendeiley of sUch suit 
and thereupon suCh other party may aS:Slime or join in the defense of such stiit. 

In the e\'elll that more than one of the parties shall be liable hereunder for any damages 
and the same $hall be settled by a voluntary payment of money or other valuable consideration 
by one of the parties so join,tly liable therefor, release from liability shall be taken for and in the 
name of all parties so liable. Jn the event of any settlement in excess of Fifty Thousand Dollms 
($50>000},. the settling party sbail uoti:fy the other parties prior to settlement. Failure of the 
settling party lo so ootify the other parties prior to settlement shall not. relieve tfie other parties of 
their oblig;l(ion Uilder the settlement a~~ ~ long as the settling patty"s ·failure to n.c>tify 
did not prejudice the other parties and then only to the extent of such prejudice. · 
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If a judgment sball be m::owred against and satisfied by one Jl?d.Y involving • ~lity 
which. should under the Agreement be OO$e entirely « pafficipated in by the other~ then 
aU expensed of wharsoever nature; ~uding costs and fees oonnected with -1tjudgment aqd 
widt the prosecution ofthe suit upon Which it was baseds :Shall be settled between the parties in 
strict accordance with the pro\'isiens of tllte A~ and the ·.ptll1y against which such 
judgment Shall &ave been recovered shall be promptly reimbmscd by such other parties to the 
extent ro which the latter iS indebted. 

SA THE LIAlllLITY ~UMID BY USE.R SHALL NOT BE AJ'FECTED llY 
THE FAcr, II' rr IS A i,Acr, THAT THE DAMAGE, iNJURY OR DEATH WAS 
CAUsED OR CONTRIBOTIID TO BY mE NEGLIGENCE OF QWNER OR rrs 
DJllLOW~ Oil AG~ EXCEPT TO THE EXTENT SUCH DAMAGE, INJURY 
()it DEATH IS PROXIMATELY CAUSED BY THE WANTON, WILLFUL AND/OR 
lNrENrlONAL ACTs OR THE GROSS NEGLIGENCE OF OWNER.. 

THE iNDEMNIFICATION OBUGATl()N ASSUMED JJY USER SHALL 
INCLUDE (1) JN))EMNlTY FOR 1.11E 'NEGtJGENcE ()It ALLEGED NEGLIGENCE, 
WllETIIER ACTIVE OR PASmVE, Wll£RE WAT NEGUGEN~ IS A. CAUSE OF 
TJIE LOSS OR DAMAGE; (2) INDEMNITY FOR STRICT LIABILITY RESULTINC 
FROM VH)LATION OR J\LLEGED VIOLATION OF ANY FEDERAL, SrA"I'E OR 
LocAL LAW OR REGULATION., INCLUDING Bur NOT Ll.MITED TO THE 
FEDERAL EMPLOYERS, LIABILITY ACT (FELA), THE SAW:IY APPLIANCE ACT, 
THE BOILER INSP~ON ACT, 1'1IE OCCUPATIONAL SAJ'lti."Y AND llEAt.m 
ACf (OSHA), THE REsOURCE ENVIRONMENTAL RESPONSE, (:()ft:tPE~ATION 
AND LL\Bll.ITY A.Cf (CERLA). THK CLEAN WA.TER ACT (CWA1 THE OIL 
POLLunON ACT (OPAh AND ANY SIMILAR STATE STATUTES IMPOSED OR 
IMPLEMENTlNG SIMD.AR sTA-NDAIUJS; AND {3) INDEMNITY FOR ACTS OR 
ALLEGED ACfS OF GROSS NEGLIGENCE OF OWNER FOR WHICH PUMTIVE 
DAMAGES MIGHT BE SOUGHT, EXCEPT TO THE nrENT. PROXIMATELY 
CAUSED BY THE WAltrON, WILLFUL ,AND/OR INTENTIONAL ACTS OR THE 
GR.Oss NEGLIGENCE OF OWNER. 

Stttion 6. ARBITRATION 

6.1 If at any time a question or controvasy •n arise ~n the patties hereto in 
coonectioni wilh the Agreement upon which the parties cannot agree, t~ upon the WJiUeiu 
request of either party setting forth the issue m ~e. SlUCh q:ueS6011 or conlm~y shall be 
SUbmitted to arbitration. If the parties involved in such d~~ are able to agree upon a single 
ad>ibator experienced m matters of tlae dmacier in dispute Within thirty (30) days after the party 
desiring such. amitmtion (the "Demanding PartY".) sltaill ootify in. writing tile oth« puty or 
pat1B:s to such dispute (the "Noliccd P~ sooh dispute shall he submiUed to such single 
·acbitralor. Otherwise,. the Demanding Party ~l ~ ail! ad>itmfuir and notify the Noticed 

~. 



... 

Partia in writing Of Such appointmenL Within twq11y (20) .Jays~~ of~ .,Uce. tile 
Notked u.....: .................. ~L · · · • t ·. · ....L~ .. ~- and bOti~ the Demaildi ·· · P~ in wrffi· · of 

.. . ra,1~ :KlilJ.& ~ app>ln 8IJ ~ &I Ilg -·.1 ng 
~ ~t, Sllquld any Noticed ~ filil wi111in twaity (20) days • receipt <>f sQda 
~ to name iiS arbitratOI',. the arhibator tOr the nema..iing 'party aod the m:f>ilrators fur the 
other' Noticed Pam if · - shall select one fur the Noticed .,....._so fiiilin and if the eannot , . , , ·' . _es,. .• .,,. , , . & <¥t .. ,. . g • y . 
~said arbitrator may lie. ag>ojnled by tJie Chief Judge {or acting Chief .fudge) ofthi:;United 
$tates bisad~ Court fut the Dish:icl in which the headquarters oflic:C of the Demanding Party is 
located .-. .Udliio..t Ly -.1 p.rty $ftetten (IO).,.. \Yri(b1 ~to ail~ ~e$. The 
ad>itratols so ~~ if even in ~. ~' select one "1ch1jooal aWitrator ti) ~etc the 
~ If they fail to~ \JiW>n an additional atbitratol'., the same $balls 'Upon appiicatic>n of anj 
piity. l>eappointed by aid judge in~ lll80lltt heretofore stakd 

1.ipm sdedion of. the ad>itrator(s), Said ad>ittalor(s) shall witll reasonable ditigei)CC 
detClllliDC the questions as disclosed in said notice of demand fuc acbiflation. shall give all parties 
~bJe nolke of die tlinc ancl pkce (of which the acbitmtor(s) shall be the judge) of hearing 
eVicbtce 2IOd argum.eo.t. I'.WlY .take SQCb· evidence as tfiey ~ ~e ~as eijher party m1:1Y 
suiHnit:. Widt Witnesses required to be SWW>m, and may heal' aiguftteols of counsel or othets.. If any 
~tordeClines ot f"ails to act. the party· (or pidl~ in. the case t:>ta single arbitiator) by Wl:tonl 
he -was Chosen or said judF sflall appoint ~ m. ~ in Iris place~ J\ft~ considering all 
e.vi~ ~y. and B(&uments, scdd Single ad>iltator or tllc majority of said hoard of 
arbiemtors -'' proffll>lly ~fe ~ decisioo or award ·q. writing WJlldi shall be ~ binding. 
and. ~~ on aU patties to the ad>itratioo when delivm:d to them. Until 1he mbitratoi(s) 
shall isme tbe ·tint decision or award upon.any q1ieSticln ~ iUr' arbi&afiOo, performance 
Undel- the Agreement shall continue in the .~ ~ fi>Dll existing prior to the lise o.f such 
cp:stion.. After de1ivay of said first decision. or awam, each pmy shall fu.dhwith coinply with 
said f'ust dc:eision or award~......._ ilftU~ ~ it. . ~~-, , ~ 

Ea&:ll P'KY to the amitra6~ _.. pay ~ ~ ~ Ind expemcs of the 
arbittatOr app0inted in its behalf and al• ~ and expenses of ifs 9wn ~ exln"bils;. aJ1.d 
~ The~n. ~ aad expeosesofihe Single ad>i1nlor or the additional arbitrator 

. in the board of arbifratms sb1ill be paid io eqtml ~ f:ay alf ~ fq tflctU.~OD~ 

U . The ~ and paptts of 811 parties,, as t8r as tlley relate to any mattet submitted 
for arbitra--., sba.11, be open to the ~htaCion of the ad>i~s). 

Semon 7. COVKRNMENTAL APPROVAL. ABANllONMErtt 

7.1 User shall> at its own cost and ~ ioidate by appropriate application or 
petition and thelbtftel' diligendy ~ proceedings .fur die proalrement of all .neteSSalY 
~approval, or ~ti(hority from any to~td agency fur the sanction of the~ 
and the opemions to be carried on. by 11-1heceunder. ~,. at f1s expeme,. shall assist and 
suppart said application ot· pelition and Will furnish such informalion and ex«ote, deliver, a.,.d 
fiil · ._ ........ =---. ..;... ....... , .=-..i.::~_._ • · .....;,;;..... be ---or·-...t..1e to obtain such c ~u ....,..,ua~u. 4)1' ~UIU.QlQ\ .Pl ...... .,....;, ~ JnaY ,.,.,._,.,_, . -....,. ...... ,..,._ . . 
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go~ ~~ approval,. or au1hority. User aJid Owner agree to cooperate fully to 
proc0re all such necessary~ approval, ot :iutbority. 

12 hi the evei:at OWneJ- si.aII be inwluntarily ~ including ~ of 
condemnation by oom~ent public autliorily2 of the :rig.ht to e>perate upon and maintain any 
pt>llloo. o( the Joint Trackage. Owner .... haw. no Qbligation hereunder to pIQvide trades for 
User'"s ~and User shaU have and $hall make no claim of any kind, legal or o~ against 
Owner for filllure to provide such IJacks f« Us,ef s Ust. 

1.3 Under tbf! ~s heleinafter stat~ and to the ~"tent that Owner may laWfully do 
so, <,>Wiler ~ives to itself the extlusive right, exercisable ~ any tinle during the life of the 
Agreeme11t without ooncuttence ofUSiet. to elect to abandon all or any part of the Joint Trackage 
by giviilg six (6) moDtfis prior written notice to Vser of its intention so to do. 

7.4 Upon terminati.xt 6fthe Agreement. ot any pirtial tem:llnation,. as the applicable 
~ ~y be, however the same may ~" Usec shall be ~deased ~m any and all Jlianner of 
obligaiions ~ shall be d¢ein¢d to have forever relinqwshed,. abandoned,. surrende~ and 
reJiouD.cOO any and all right posse;sed by User to opelat¢ over that part of the Joint Traclcage to 
whidt sudl termination applied, and as to such ~ User shall forever rd~ and d~rge 
OWner of and fu>lll any and aU manner of obligations, claims, demands. eauses of action, or suits 
which User rnight have,, or Which might subsequently a~e to User gr9\Yilig out of or In any 
manner ~ted with, di:recdy ()f indirectly. the oo:ruractual obligations of~ UlldCI" the 
~ in all events provided" however,. the afuresaid Jelinquishmeofs abandonment~ 
~r. ~ilull¢iation,. rel~ aud discharge of User shall not in any case affect anY of the 
rights and obligations of eiihtt Owner ot User whicli may have accrncd .. or liabilities accrued or 
othenvises which may have arisea prior to such tennioalion or partial tennination. Upon any 
terniiJJation, °'vn« will remove from OWners right of way any conneding ~ ~ lJllY 
excfusive facility of User;. at User's expense with salvage to he delivered to and retained by User. 
Up>n any partial tennination of the Agreement,. however the same niay oc:cur. the terms al)d 
conditions hereof ~ball continue and remain in full foree and effect for the balam:e of the Joint 
Trackage. 

7.5 Each party shall be responsible for any laoor claims of, and shall bear the cost of 
employee protection payable to5 its own employee8> mid' the einployees of ooinpanies ~liated 
with it.. to the extent resulting from the entry into or <)fiemtion of the Agreement. However, in the 
event the parties agree that Owner should retain empfoyees or provide a<lditioml emplo~ for 
the sole benefit of Oser. the parties Shall enter into a separate \vritten agreemeot providing that 
User shall ~r all cost and expeil!lre for any ruch retained Ql' additional einploye~ intludiog. 
:witltout iimilati~ all cost and expense associated with labor protection payments which are 
niade by OWner and which woold not have been incurred bad such r~ntion or provision of 
eniployees for the sole benefit of User not been requin:d. 
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Sedioa I. ODIER. CONSIDERATIONS 

8.1 Notbing in the~ cOldainccl shall limit lhe ~()(Owner fq 8[dmit other 
COiDpaOies - lhe-. qr111c Joint Tmcbge « .u.y pQt 11iaeof on ah tenm and oonditions as 
.e .aDfidoty to Owner~ pm"VRfed ~ &dmittaoce shall • ~Y hindca" « ohsfrucl the 
filir 81,llJ ~.able~ Of the lights g1:3Dted in the ~ · Sudi other ~cs 
Jiresendy • haealb-~. 1o lhe use Ot ti. .ioint T~ or 811)' pad thiem>f by Owner 
shall he considered Owilet for the purpose Of the ~ trsec •ii ·1uwe oo right to admit 
-.y pessoo., fino, or~ to tt.cme of die Joint Ttaclage. 

U Tlte Agreemem Shall he binding UJIOll ~ inure t~ the l;Jenefit of the paities 
hen:fo.. 1lleir ~ ~ lessees. ._. assigns. hUt lio ~ ~ modg3ge. or 
lease by User of any Utlecest or right giwn it·~ die~ sepata(tj and apt fioan a 
~c ma:ger. Sill~ mg;~ nioif&age ot lase of Users railroad in its e11tildy10 sJiall be 
vaiid or i.:....t:n.. without the ~or written consent of Owner.· whidt ecmsent wift RC)J ............ __ ....... ---.;;. . po . . . 1t ·- - _.._.. .. ,. 

be withheld. 

8.3 The Agreement and each and every pco~ ~f'is fuctheexdmiw benefit of 
die padics llerdo 3Pd not for die benefit of any dJiRI party. Notmng ~ ~ $,lall 1,e 
taken as m:aling or Q:reasing any dght in any thitd per.;Oil to recovu by way of dam.ages ot 
oeherwise..-anyofthepadi~ ltado. 

8.4 AD notices\,.~ ~ or submissions vlhida. are requft:ed or permitted 
(0 he • ftll ll'Sltaftt fo die An~ shall IJe . • . Lr. either .....tu fo the other io Wrifi by . gt . P. . . . "I>'--·- ~ .,, ....... ,. . . ·. . ng 
scniog dte same upon the V'tc:C President ()f Opemtions of eadi company. 

~ If any covemmt '*'provision of the Agtmneot notmaie&l to the right ofUSICI' to 
tae the Joint Tmcbge shall he adjudged void, SUcii .. judicalion shall QOt affect 1be Valid.it)',. 
ohligaliou,. Qt perfonnance of •Y other ~t or i)rovisi<>n wfJich i$ in itself Yalid. No 
co.oflOvasy OO(l(:aDing 811)' CQvenaot OI' ~ shall delay the per1brmam:e of any other 
co~ or provision. Should any ooveoant or provision of the Agreement he a:djudp void, the 
parties 'Will ..-kc such Ulha' ~ ~ UDdcl- the advice of~ will ~ the 
pirpOSCSand inleotofdte A~ .. 

8.6 Io the evettt 1hae sllall be any conftict ~ die~ of this Bxhihit B 
and the~ dtc provisions oflheAgreemen.t shall prevail 

&7 All Sedion ~are iasqted for c:on~ .OQly ..J shall not affect any 
~ruclion or inteapre(ation of the Agteeoieot. 
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SURFACE TRANSPORTATION BOARD 

NOTICE OF EXEMPTION 
DOCKET NO. FD 35884 

UNION PACIFIC RAILROAD COMPANY 

EXHIBIT 3 
CAPTION SUMMARY 

-- TEMPORARY TRACKAGE RIGHTS EXEMPTION -­
BNSF RAILWAY COMPANY 

BNSF Railway Company ("BNSF") has agreed to grant temporary overhead trackage rights to 
Union Pacific Railroad Company ("UP") between Mill Creek, Oklahoma (BNSF Creek 
Subdivision Milepost 579.3) and Joe Junction, Texas (BNSF Madill Subdivision Milepost 
631.0), a distance of approximately 51.7 miles. The temporary overhead trackage fights covered 
by this Notice are being granted solely to allow UP to move loaded and empty unit ballast trains 
to be used for UP maintenance of way projects. 

The temporary trackage rights will become effective on or after December _, 2015. The 
trackage rights are temporary in nature and will expire at midnight on November 30, 2015. 

This Notice is filed under 49 C.F.R. § l 180.2(d)(8). Petitions to revoke the exemption under 49 
U.S.C. § 10505(d) may be filed at any time. The filing of a petition to revoke will not stay the 
transaction. 

Dated: December_, 2014 

By the Board, 

Rachael D. Campbell 
Director, Office of Proceedings 




