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THE 

SURFACE BOARD 

DOCKET NO. 

BNSF RAILWAY COMPANY 
--TEMPORARY EXEMPTION --

UNION PACIFIC RAILROAD COMPANY 

VERIFIED NOTICE OF EXEMPTION 
Pursuant to C.F.R. § l 180.2(d)(7) 

BNSF Railway Company ("BNSF"),·submits this Notice of Exemption pursuant to the 

exemption at 49 C.F.R. § 1180.2(d)(7), trackage rights over two rail lines 

owned by Union Pacific Railroad Company ("UP"). The temporary trackage rights will expire 

midnight on December 31, 2018. 1 

Under 49 § 1180.2(d)(7), acquisition, renewal or modification of trackage 

rights a rail carrier over the lines owned or operated by other rail carrier or carriers is 

are not filed or sought in a 

are 



to the Board's at § 11 BNSF submits the following 

Section 1180.6 Supporting Information 

(a)(l)(i) Description of Proposed Transaction 

over 

1 

Milepost 280. 7, at Keddie, 

lines 

BNSF BNSF restricted, temporary trackage rights 

Milepost 93 .2, at 

at ,CA, on 

CA, on UP's Oakland 

Subdivision, a distance of 

219.4, at , CA, on UP's Canyon Subdivision, and UP 

on Canyon Subdivision, a distance of 61.3 miles. The use 

is restricted to movements BNSF unit ballast trains 

ballast located at The trackage rights are 

midnight December 31, 18. 

are to be addressed to BNSF's counsel: 



(a)(l)(iii) Purpose Sought to be Accomplished 

nature are 

pit 

BNSF to move 

CA adjacent to 

on December 3 1, 18. 

(a)(5) List of States in which the Partv's Property is Situated 

(a)(6) Map 

(a)(7)(ii) Agreement 

lS to 

as 

are m State California. 

is attached as A. 

Labor Protection 

imposed in 

Trackage Rights 

Lease and Operate, 

354 I.C.C. 605 

653 (1980). 



11 

15 

Environmental and Historic Matters 

and historical 

11 

Karl Morell 
Karl Morell Associates 
Suite 225 
655 Fifteenth 

<<c.HHHf°'<.v,,;, D.C. 
(202) 595-9045 

Attorneys 
BNSF Railway 
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EXHIBITB 

Temporary Trackage Rights Agreement 
Stockton, California to Elsey, California 

and 
Keddie, California to Elsey, California, 

December l, 2015 th rough December 31, 2018 

THIS AGREEMENT, made and entered into this Isl day of November, 2015 by and 
between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation, hereinafter 
called "UP" or "Owner", and BNSF RAILWAY COMPANY, a Delaware corporation, 
hereinafter called "BNSF" or "User." 

WHEREAS, UP is the owner and operator of certain lines of railroad ex.lending between 
BNSF connections over UP's railroad system; 

WHEREAS, BNSF and UP arc pa!'ties to that ce11ain Maintenance Matel'ials 
Transportation Agreement ("MMTA"), dated January 2, 2004, as amended from time to time; 

WHEREAS, BNSF desires to obtain temporary trackage rights upon two lines of UP's 
railroad, fi:.Jr the sole purpose of handling ballast trains of company material for use in the 
maintenance of BNSF's tracks; and 

WHEREAS, UP is agreeable to said temporary trackage rights, but only 011 the terms and 
conditions hereinafter set forth. 

NOW~ THEREFORE, it is mutually agreed by and between the parties. 

Section l. TRACKAGE SUHJECT TO AGUEEMENT 



Trackage in common with UP and such olher 
railroad hcrc!ofore admitted or may hereafter at any lime 

Joint Trackage, such other railroad company or 
purpose of Said grant of righls 

UP's Oakland Subdivision, UP's Milepost 93.2 and 
California, UP'S Canyon UP's Milepost 219.4, a distance of 126.2 miles, 

and 2) Keddic, California, UP's Canyon Subdivision, UP's Milepost and Elsey, California, 
Subdivision, Milepost 2 J a distance 6 t .3 miles, lbr the period of 

'"'""'n'""'' 1, 20 J 5 31 f 18. 

H is understood agreed that: 

(a) shall not have the l'ight to set out, pick up or store cars, or switch upon the 
Joint Trackage, or any part thereof, except as necessm·y for handling Equipment 
that is bad en route; 

shall not have the to serve any industry, team or house track now 
existing or constrncted in the future along the Joint Trnckage, except the 
temporary right, as provided in this agreement, to move BNSF unit ballast tmins 
(loaded empty) to and the ballast pit localed at California; 

{c) Only the BNSF ballast lrnins authorized to operate by this agreement may operate 
accordance with agreement's terms. No othel' BNSF trains muy operate in 

accordance with this agreement's terms. 

shall not permit or admit any third party to the use of all or any portion of 
.. .,,,,,,1i.;;•;;;, not the right to detour mil road over or 

on the Joint Trackage, nor under the guise of doing own business comm.ct or 
make an agreement to handle as its own Equipment ovel' or on the Joint Trackage, 
m· portion thereof, the Equipment of any thh·d party which in the normal 
course of would nol be considered the fa1uipment of BNSF; provided, 

that the not prevent BNSF, 
from using '""'"'"'"'' 



shall BNSF crews per Section 2.14 of Exhibit 

of Hs 

Section 3. OTHEli AGREEMl£NTS 

"'"''"'"' Trackage Righ!s between the 
BNSF trackage rights over line from 

Colorado lo Stocklon and Jose, (the "Denver-Sau Jose Agreement"). Although 
ccrtahl covered by the Dcnver~San Jose Agreement also be considered Joint 
Tmckage under this agreement, in no event shall the terms of this amend or supersede 
the terms the Jose 

Section 4. COMPENSATION 

BNSF shall pay to 
use of 
theMMTA. 

payments to be made under this Agreement, for the 
thercover mtc in Section 2, of 

Section 5. MAINTENANCE AND OPEI~ATION OF TRACKAGE 

UP, at shall maintain the Joint Trackage in a manner generally pcrmiUing operation 
at no less than the track standurd designated in the timetable in effect on the date of this 
agreement and BNSF to operate at such speeds unless by mutual written agreement a 

is provided. the even! that for operating convenience, necessity 01· 

emergency, UP permits or directs BNSF to use adjacent UP track and track connections between 
01· beyond the terminal of the Joint as an alternative route, then and in such event, such 
trackage, track appurtem.mces shall deemed to be patt the Joint 
and all the provisions agreement. 

Section 6. 



Section 7. CONNECTIONS AND ADDITIONS 

The entire cost construction of any necessary for implementation of the 
tcmpormy trackage rights granted in Agreement shall be at BNSF's expense. UP, at BNSF's 

own and maintain any on UP's properly. 

Section 8. LIAHJUTY 

Any liability 
agreement shall 
attached hereto. 

injury or death which arises from 
settled and paid as provided in Exhibit 

Section 9. TERM AND TEitMINATION 

operation under this 
General Conditions, 

SubJect to the provisions of subsections 7.3 and 7 .4 of Exhibit B, this agreement shall 
mx:o!l'1e effective on the date BNSF first commences operations over !he Joint Trackage pursuant 
to this agreement, subsequent to having secured all necessary consent, approval or authority from 
appropriate governmental agencies on terms and conditions to f3NSF, and shall 
remain in for lhe period of specified in Section 2 hereof. 

Section 10. CHOICE OF LAW 

agreement shall be governed by and construed in accOl'dancc with the laws of the State of 
Nebraska. 

Section 11. NONWAJVER OF RIGHTS AND OBLIGATIONS 

The foilm·c of either party to this agreemcni, in any one or more than one instance, to insist upon 
the performance of the terms or conditions of this agreement, or to exercise any rights or 

under or the by either party to of any breach 
not be constrncd as wmvmg any 

but the same shall and remain in full 
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Section 1, DEFINITIONS 

I~XHIBIT B 
GENEltAL CONDITIONS 

1.1 "Agreement" shall mean that 
term this 

mean to use that term is 

1.3 mean the pm1y by the Agreement the right to use the Joint Trackage. 
Where mol'e one pmty is granted by the Agreement the right to use the Joint Trackage, User 
shall mean those pm1ies collectively. 

L4 "Joint Trackage" shall mean of Owner as described in Agreement including 
necessary righ!-of-way and appurtenances and support facilities thereof~ and all Changes in 
and/or Additions that term is hereinafter defined) to, thereto now or in the future located as 
are OI' desirable the the trains the parties 

1.5 "Equipment" shall mean !rains, locomotives, earn, cabooses, vehicles, and machinery 
which are capable being operated on rni!road trncks, or operated on right-of-way for purpose 

the maintenance or repal!· thereof. 

1.6 "STB" shall mean the Transportation Board of the United States Department 

Section 2. 

or any successor agency. 

MAINTENANCE CHANGES IN AND/OR ADDITIONS, OPEl~ATION 
AND CONTROL 



request changes in additions to the 
shall deem necessary or desirable for the efficient, and economical 

Joint Trackage by the pal'lles, shall, if it concurs, construe! the same upon 
terms us may and they par! of Joint 

make no retire1ncn!, wilhdrnwal, elimination or disposal or any part oflhc 
would permanently or impair thereof to 

of !he Joint Trackage 
Owner the 

on and over the Trackage as in 
or for the operations thereof herein intended. 

shall under the 
power lo change 

judgment may be necessary, 
of Ille purtie.s hereto shall 

given equal dispatch, according to their class. 

2.4 employ all necessary to construe!, operate, maintain, repair, and 
renew the Owner shall be bound to use only reasonable and customary cure, 
skill, and diligence in !he construction, opcmtion, maintenance, repair, and renewal of lhc Joint 
Trnckngc in 1mmaging same. Joint Trackage shall be kept in a slate of reasonable repair 
and suitable for the combined requirements of the parties and of such other railroad 
companies as Owner heretofore admitted or may hereafter admit to use of the Joint Trackage. 

the event there are conditions from lime to time which require emergency slow orders with 
respect to any location on the main tracks comprised in the Joint Trackage, Owner shall, with 
reasonable promptness, repuir such conditions so as to permit the removal of such emergency 

Notwithstanding anything to the contrary contained in the Agreement, User 
nol, by reason of Owner's performing or foiling or neglecting to perfonn any constmction, 
operation, maintenance, repair, renewal, or management of the Trackage, have or 
against Owner claim 01· for any damage, deslrnction, injury, or death 

therefrom. shall given the same advance notice of maintenance 
as is provided to Owner's personnel. 

2.5 All engaged in management, and 
Trackage shall perform their duties in a fail', impartial, and just manner. 



2,8 delineated in 
a continuous route 

within the termini Joint Trackage. When 
arc used as provided herein, the Agreement 

""''"t"•"1 and liability as if movement bad been made 

2,9 Each pm1y shall be responsible for furnishing, at Us own all labor. fuel, and train 
of own Equipment over the Joint Trackage. In the even! a 

furnish such lnbor, fuel, or train supplies to another party hereto, lhc party 
same shall promptly, upon billing therefor, the party furnishing 

same for reasonable costs thereof. 

2J 0 operation by on or along the Joint Trackage shaH at all times in accordance 
with instructions, restl'iclions of Owner, but such mies, instructions, and 
restrictions shall reasonable, just, and fair between all parties using Joint Trackage and 

not unjustly disci-iminatc against of 

shall be responsible and payment of any mileage, per diem, use, or 
""'"'"'"

0 on Equipment in account on the Joint Except as may 
specifically provided in the Agreement, nothing herein contained is intended to change 
practices with respect to interchange of tramc between the parties or with other carriers on or 

Joint 

2.12 cleaning u1> any Hazardous Materials 
the Joint Trackage or any other property damaged 

therefor in accordance with Section 4 of this 
Exhibit B. 

equipment or thil'd 
costs resulting shall borne 



investigation to eslablish 
then notice presented 

in which an parties 

If the disciplinm·y action is appealed by an employee of to the National Railroad 
Adjustment or othe1· tribunal lawfully created to adjudicate such cases, and if the decision 

such board or tribunal sustains the cmployce1s position, employee shall not thereafter be 
barred from on the Joint Trackage by reason of such occurrence. 

2.16 ff any of User is bad ordered emoute on Joint Trackage and it is nc1:::cssm·v 

that it be set out, such bad otdercd Equipment shall, after being promptly repaired, be promptly 
picked up User. otherwise agreed, Owner upon rec1uesl and at 

the labor and material and perform light repairs to make such bad 
ordered Equipment for 1novement. The employees and faJuipmenl of Owner while in any 
manne1· so engaged or while cnroutc to ot returning lO Owner's te11ninal from such an assignment 
shall considered employees of und sole property of User. However, should 
afier repairing such Equipment for User, move dirnctly to pcl'form service for Owner's benefit 
rather return to Owner's terminal, then exclusive time and liability will end when 

'""""''"" depart for work to performed for Owner's benefit. In the case of such 
to freight cars in therefor shall accordance with the 

Field rmd Office Manuals of the lntcrclrnngc Rules adopted by the Association of American 
Railroads, called "Interclumgc Rules", in elfoct at the date of pcrlCmmmce of !he 

Owner shall then prepare and submit billing directly to and collect from car owner 
items as under lnlcrchangc Rules. Owner shall also 

for repair to freight cars !hat arc car-owner 
said Interchange cur owner or 



or wastes, as 
"Hazardous Mute1•ials" shall occur on 
by slate or local authorities shall 
owner/shipper the Hazardous 

release 
local 

release and the 
the General Conditions. 

right to 
Equipment, 01· to properly 

"Derail men f' 
by carrying hazardous 

i)ursuant to or state law, hereinalkr called 
segment of the Joint any report required 

responsibility User. shall advise the 
involved in the derailment, Owner, immediately, 

shall assume responsibility for cleaning up any 
cars in with all federal, state, or 

representatives at the scene of the dcmilmenl to 
charnderi st i cs 

must be to undamaged cars, shall perform the , 
, Umt if the Huzardous Materials are in damaged cars that are blocking the 

at option, may transfer the Hazardous Materials. Transfers of 
shall conducted after being authorized Owner. 

Section 3. BILLING DEFAULT 



in which the roadway 
""''""''"' and additions being reflected 

(3) years from date of 
as to amount or the amount is scUled 

shall not limit the retroactive adjuslmenl of 
wage rates and of wage claims. 

as are related lo the 
to inspection the 

records shall maintained to furnish readily foll information 
Section 1116 l ~· and the related regulations of 

3.4 Should nny amount become payable by Owner to User under the Ag1·ccmcnt, the 
Section 3, t through 3.3 this B shall apply with User m; the billing party 

pal'ty. 

payment when due which User is obligated to make under 
m any respect to perform as required under the Agl'ccmcnl, and such 

default shall continue for a period of months after notice in writing of such dcfimlt is 
by to owner may at clcclion exclude User from the use of the 

upon User shall surrender to Owner all said Joint Trackage and shall have no 
claim or demand upon by suit at law or on account of said exclusion, provided that 

to subject arbitration or litigation between the parties 
shall not or cause of fol'foiturc 
hereunder. 

4, COMPLIANCE WITH LAWS 

in 
resulting therefrom. 

any 



from 

"'"''"'' .. "'" therewith, including, but not limited 
claims. 

, its contractors or 

extent Umt is 

to the extent it is responsible an 
responsibility, shall dcfoml, indemnify, pmtcct 

costs 

4.4 [n event of any incident, accident, dcrailmcnl, or vehicle striking or being stmck by 
Equipment "Derailment") involving Equipment opemtcd by a party hel'cto carrying 
(i) hawrdous substances or wastes, as defined pursuant to Federal or State Law, or (ii) 
pollmanls (hcl'einafter collectively referred to as "Haznrdous Materials") shall occur on the 
Joint Trackage, any report l'equil'cd by State 01· local authorities shall be 

of party. Each party shall advise the other party immediately of the 
occurrence of a Equipment operated by the carrying lfazardous 

otherwise agreed by the parties, Owner shall undertake Response Action 
defined Section below) in accordance with all or local regulatory 
requirements nccessilated by a release of Hazardous Materials on Owner's righl·of .. way 
underlying from Equipment operated by either party hereto upon the 
occurrence shall have data or a representative available al the scene of any 

it to t>rovide concerning 
charnctcristics of Hazardous Materials released. 

following a Derailment upon the Joint Matcria!s must 
to undamaged cars or otherwise agreed the parties, the 

was involved in the trnnsfor; provided, 
if the Hazardous Materials are in damaged cars of a train Use!' that al'e 



term "Environmental 
natural resource 

any clean up, response, 
closure required by 

wa1e1·s, gmund waters, 
resulting 

4. 7 The liability and indemnity 4 shall continue in foll and 
regardless of whether this Agreement is terminated pursuant lo other provision, or lhc 

""''\('J'~'- is abandoned and vacated 

'"'''"""'" damaged 
allocation of liability in 

Section 5. LIABILITY 



nmosc:u upon or incurred by Owner by reason any violation by the Safety 
or and hold im11nlcss therefrom. 

and pedestrian the 
to all vehicular and 

may the term of the Agreement and 
assert claim, or cause of action Owner and will hold Owner 
from any claim, demand, or cause of action arising out of any vehicular or pedestrian 

on the in cars, or of 1s 

hereto shall have the right to seHlc, or cause to be settled for it, all claims for 
which such patty shall liable the provisions ofthis Section 5 and to defend 

all suits for recovery of any such 

In case a suit shall be commenced against either party hct·cto for m· on account of 
damages which the other party hereto may be solely or joinUy liable under the provisions of 
this Section 5, party so shall notice to such parly of the pendency of such suit 

upon such other party assume or join in the defense of such suit. 

Jn more than one the parties shall liable hereunder for any damages 
the same seUlcd a voluntary payment of money or other valuable considcrntion 

the pmtics so jointly liable therefor, release from liability shall be taken for and in the 
name all parties so liable. In the event of any settlement in excess Fifty Thousand Dollars 
($50,000), settling party shall notify the other parties prior lo settlement Failure of the 
settling party to so notify the parties prior lo sclllcmcnt shall not relieve the o!her parties of 

'"'"'"""' unde1· settlement so long as the settling party's failure to notify 
and only to extent such 

a judgment shall be ,.,.,,,,"'"1'"'" 

should unde1· the 



WHETHER ACTIVE OR PASSIVE, WHERE THAT NEGLIGENCE IS A CAUSE 011 
THE LOSS OR DAMAGE; (2) INDEMNITY l•OR STRICT LIAHILITY RESULTING 
FROM VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE OH. 
LOCAL LAW OR REGULATION, INCLUDING HUT NOT LIMITED TO THE 
FEDERAL EMPLOYER'S LIABILITY ACT (FELA), THE SAFETY APPLIANCE ACT, 
THE BOILER INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH 
ACT (OSHA), THE RESOURCE ENVIRONMENTAL RESPONSE, COMPENSATION 
AND LIABILITY ACT (CERCLA), THE CLEAN WATEI~ ACT (CWA), THE OIL 
POLLUTION ACT (OPA), AND ANY SIMILAR ST ATE STATUTES IMPOSED OR 
IMPLEMENTING SIMILAR STANDARDS; AND (3) INDEMNITY FOR ACTS OR 
ALLEGED ACTS OF GROSS NEGLIGENCE OF OWNER FOR WHICH PUNITIVE 
DAMAGES MIGHT BE SOUGHT, EXCEPT TO THE EXTENT PROXIMATELY 
CAUSED BY THE WANTON, WILLFUL AND/OR INTENTIONAL ACTS OR THE 
GROSS NEGLIGENCE OF OWNER. 

Section 6. ARBITl~ATION 

6.t ff al any a question or controversy shall between !he hereto in 
connection with Agreement the parties cannot agree, upon the written 

of setting forth the in dispute, such question or controversy shall be 
submitted to m·bitralion. If the parties involved in such dispute are able to agree upon a single 
arbitrator experienced in matters of the character in dispute within thirty (30) dnys after the party 
desiring such arbitration (the "Demanding Party") shall notify in writing lhe other party or 

to such dispute (the "Noticed Parties"), such dispute shall be submitted to such single 
arbitrator. Otherwise, the Demanding Party shall appoint an arbitrator and notify the Noticed 

in writing of such appointment Within twenty (20) <tftcr receipt of said notice, 
Noticed shall an notify Demanding in writing 
such appoinlment. Should any Noticed Parly fail within twenty (20) days after receipt of such 

to name its arbitrntol', the arbitrator the Demanding Pmty and the arbitrators for the 
Noticed if any, shall the Noticed Party so foiling and, if they cannot 
said may be appointed Judge (or acting Chief Judge) of the United 

Com1 for the in which the headquarters of the Demanding 
application by ten ( 10) notice to all other 
cm>se11, if an even 



and papers 
open lo the 

compensation, 
expenses of own 

binding, 
arbitrntor{s) 

arbitration, performance 
to lhe rise of such 

the arbitrator 01· the additio1ml 
ail parties to the arbitration. 

as as they relate to matter suhmiucd for 
of the arbitmtor(s). 

Section 7. GOVEU.NMENT AL APPROVAL, ABANDONMENT 

"''''"'"'""• initiate by appropriate application or petition and 
diligently prosecute for !he procurement all 

or authority from any governmental agency for the sanction the Agreement and the 
operations to be carried on by User thcrnunder. Owner, at its expense, assist and support 

application or petition and win furnish such infommtion and deliver, <md file such 
instrument m· instrnments in writing as may be necessary or appropriate to obtain 
governmental consent, approval, or authority. and Owner to cooperate fully to 
procure al! such consent, approval, or authority. 

event 
by competent public authority, the right to operate upon and maintain any portion of the Joint 

shall have no obligation hereunder to provide 
or 



aforesaid relinquishment, abandonmcn!, 
shall not in any case affect any of the 

obligations of either Owner or which may have accrned, or liabilities accrncd or 
which have arisen prior to termination or partial termination. Upon any 

will remove from dghl~of~way any connecting track, and any 
facility at User's expense wilh salvage to be ddivercd to and retained by User. 

Upon any partial lcrmimuion of Agreement, lhe same may occur, the terms and 
shall continue and in full force and effect the balance of the Joint 

shall be responsible fo1· labor claims of, and slmll bear the cost of 
pmlcction payable to, its own employees, and the employees of companies affiliated 

with it, to extent resulting from the entry into or operation or the Agreement. However, in the 
event the agree that Owner should retain employees or provide additional employees for 
the sole of User, the parties shall enter into a separate written agreement providing that 

shall bear all cost and expense for any such retained or additional employees. including, 
without limitation, all cost and expense with labor protection paymcnls which are 
made by and which would not have incu1Tcd had such retention or 1)rovision of 

sole benefit of not been required. 

Section 8. OTHER CONSIDERATIONS 

8.1 Nothing in the Agreement contained shall limit the dghl Owner to admit other 
to the use of the Joint Trackage or any part thereof on such terms and conditions as 

to Owner, provided admittance shall not materially hinder or obstruct the 
the granted in the Agreement. Such other companies 

or admitted to the use the or part !hereof by Owner 
shall be considered Owner for the purpose of the Agreement. User shall have no right to admit 
any firm, or corporation to lhe use of the Joint Trackage. 



Ir any covenant or provision grccmcm not material to right of User to use the 
be shall not affect validily, obligation, 

valid. No 

Exhibit B and the 

section headings are convenience only and shall not affecl any 
rnr•11n.n QI' the 

Em/ (?(Exhibil B 



at 

a 

to movements 

at 

31, 8. 

DOCKET NO. 

restricted, temporary 

located between: 

UP Milepost 219 .4, at 

and UP Milepost 219.4, 

use trackage rights lines by BNSF is 

(loaded and empty) to and the ballast 

nature and on 

on or 1, 15. 






