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CONRAIL ABANDONMENT IN LEHIGH COUNTY, PA

REPLY OF CONSOLIDATED RAIL CORPORATION
TO JAMES RIFFIN’S MOTION TO STRIKE

Consolidated Rail Corporation (“Conrail”’) hereby replies to the notice of intent to
participate and motion to strike filed by James Riffin on November 2, 2015 in this proceeding.

As we show below, Riffin should not be permitted to insert himself into a proceeding in
which the substantive issues were addressed more than thirty years ago and he has no legitimate
interest. Furthermore, if allowed to participate, Riffin’s motion should be denied. First, the
Interstate Commerce Commission (“ICC”) divested itself of authority over the abandonment
when it approved it and issued a certificate of abandonment. Moreover, the notice of
consummation that Riffin seeks to strike was provided voluntarily by Conrail in response to a
non-binding request by the ICC. Thus, the notice itself had no legal effect, and, therefore,
striking it would be a gratuitous act with no legal consequences. Second, Riffin’s arguments that

Conrail should not be the party providing the notice are wrong.

Background

This proceeding relates to the 1984 abandonment by Conrail of a portion of the
Lehighton Secondary Track in Catasauqua, Lehigh County, PA—an approximately 1.4 mile
segment that was included with two other segments of track in Lehigh County, PA, in an

abandonment application docketed as AB 156 (Sub-No. 623N). Conrail filed the abandonment



application in early 1984, pursuant to Section 308(c) of the Regional Rail Reorganization Act of
1973, as amended by Section 1156 of the Northeast Rail Service Act of 1981 (“NERSA”). (The
relevant statutory provisions are codified at 45 U.S.C. § 748. Pertinent portions of the
application are attached as Exhibit A.)

In its April 6, 1984 letter transmitting the abandonment application to the ICC (see
Exhibit A), Conrail stated that the line segment at issue here was subject to trackage rights held
by the Delaware & Hudson Railway Company, Inc. (“D&H”) and that the abandonment
application would not affect D&H’s rights unless and until the ICC approved the discontinuance
of those trackage rights.

In a “Certificate and Decision” granting the application (decided July 13, 1984 and
served July 19, 1984), the ICC stated that “[t]he time for the filing of offers of financial
assistance has expired without a bona fide offer” and that “[i]f the authority granted by this
certificate and decision is exercised, Conrail shall advise this Commission in writing,
immediately after abandonment of the line of railroad, of the date on which the abandonment
actually took place.” July 19, 1984 Certificate and Decision (attached as Exhibit B).

The ICC issued the abandonment certificate without any conditions. The ICC stated that
“It is certified: Conrail is authorized to abandon the line described above” and “It is ordered: (1)
This certificate and decision is effective upon service.” July 19, 1984 Certificate and Decision.

On October 5, 2015, by letter to Cynthia T. Brown, Chief, Section of Administration,
Office of Proceedings, Jonathan M. Broder, Vice President, Corporate Development and Chief
Legal Officer of Conrail, notified the Board that Conrail had consummated its abandonment of
the subject portion or the Lehighton Secondary as of the date that D&H had effectuated

discontinuance of its trackage rights over the same line segment pursuant to a verified notice of



exemption filed by D&H in Docket No. AB 156 (Sub-No. 27X). On November 2, 2015, over 31
years after Conrail the ICC granted the NERSA abandonment application, Riffin filed a notice of
intent to participate in the proceeding and a motion to strike Broder’s October 5, 2015 letter.

Argument

As noted above, this matter involves a NERSA abandonment. NERSA abandonments
were subject to expedited and simplified procedures that afforded the ICC a merely “ministerial”
role. See 49 C.F.R. § 1105.5(c) (stating that “[t]he environmental laws are not triggered where
the STB’s action is nothing more than a ministerial act, as in (1) The processing of
abandonments proposed under the Northeast Rail Services Act”) (citation omitted; emphasis
added). See Lucas v. Township of Bethel, 319 F.3d 595, 601 (3d Cir. 2003) (NERSA provides
“expedited procedures”).

Consistent with this limited authority, the ICC stated that it had “no authority to reject,
dismiss, deny, delay or condition Conrail abandonment applications under NERSA.” Ex Parte
No. 419, Conrail Abandonments Under NERSA, 365 1.C.C. 472, 474 (1981); accord, e.g., AB-
167 (Sub-No. 1002N), Conrail Abandonment in Clearfield County, PA, 1993 WL 49981, at *1
(ICC served Mar. 1, 1993); see also Lucas, 319 F.3d at 597 (NERSA “substantially limits the
STB’s authority to place the usual conditions on abandonment of a railroad right of way”). As
the Third Circuit stated in Lucas, “Section 308 limits the ICC’s usual authority to impose
abandonment conditions by providing expedited procedures for certain abandonment requests
filed by Conrail.” Lucas, 319 F.3d at 601; see also id. at 602 (“Thus, the abandonment
proceedings established by § 308 contemplate limited agency involvement and virtually
automatic approval of Conrail’s request to abandon the line.”).

NERSA abandonments were not subject to environmental or historic review procedures.

See Ex Parte No. 419, Conrail Abandonments Under NERSA, 365 1.C.C. at 475; see also 49
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C.F.R. § 1105.5(c); § 1105.6(b)(2); § 1105.8(a); STB Docket No. AB 156 (Sub-No. 27X),
Delaware & Hudson Ry. Co., Inc.—Discontinuance of Trackage Rights Exemption—in Broome
County, NY, etc. slip op. at 3 (served Aug. 13, 2015); AB-167 (Sub-No. 1002N), Conrail
Abandonment in Clearfield County, PA, 1993 WL 49981, at *1.

NERSA abandonments also were subject to strict deadlines for the filing of Offers of
Financial Assistance (“OFAs”). See 45 U.S.C. § 748(c)(2) (OFAs must be filed within 90 days
of the filing of abandonment application under NERSA); see also Lucas, 319 F.3d at 598,
Conrail Abandonment in Clearfield County, PA, 1993 WL 49981, at *1.

And once the ICC grants Conrail unconditional authority to abandon its line, the
regulatory jurisdiction over the abandonment is at an end. Lucas, 319 F.3d at 601 (“[U]nder
these expedited abandonment procedures, the ICC granted Conrail unconditional authority to
abandon its line. This unconditional abandonment terminated the agency’s jurisdiction . . . .”)
(emphasis in original); id. at 602 (precedent establishes that unconditional abandonment
authority brings ICC “jurisdiction to an end”); id. (“Indeed, the expedited nature of a § 308
abandonment would argue strongly in favor of applying this ‘unconditional abandonment’ rule to
terminate the ICC’s regulatory role in the case of a § 308 abandonment”).

As we now show, Riffin’s late-filed notice and motion should be rejected. If the Board
considers the motion at all, it should be denied.

1. Riffin should not be permitted to intervene in this proceeding.

Although the Board is not bound by strict Article III standing principles in deciding who

may participate in Board matters, it is clear that Riffin is not an “interested person” within the



meaning of the Administrative Procedure Act, 5 U.S.C. § 553(c)." To our knowledge, he is not a
shipper on the line and does not live nearby. Perhaps at one time he could have asserted a
legitimate interest in the abandonment as a potential OFA offeror, but that time passed more than
thirty years ago, as the ICC noted in its July 19 1984 Certificate and Decision, when it stated,
“The time for the filing of offers of financial assistance has expired. . . .”

Thus, Riffin has no legitimate interest in the abandonment of this long-out-of-service line
segment. Cf. No. MC-c-10951, Liberty Liquors Co. v. Ryder/P-I-E Nationwide, Inc., 1987 WL
99631, at *1 (Oct. 8, 1987) (denying motion to intervene because petitioners had “no interest in
the facts of this particular case” but “instead are arguing the broader issue we have recently
addressed in another proceeding”).

In fact, Riffin’s sole “interest” in this matter, as in so many others upon which he has
intruded, appears to be to harass and annoy, to attempt to extort favorable settlements on issues
extraneous to the matter in which he has inserted himself, and generally to exploit and abuse
U.S. rail regulations and Board processes for personal gain. As the Board noted recently, it
intends to increase enforcement of 49 C.F.R. § 1104.8, which allows the Board to strike material
that is “redundant, irrelevant, immaterial, impertinent, or scandalous.” See Ex Parte 727,
Petition of Norfolk S. Ry. Co. to Institute a Rulemaking Proceeding to Address Abuses of Board
Processes, slip op. at 4 (served Sept. 23, 2015). It appears that Riffin does not really believe or
expect that the Board will live up to its commitment to better police its docket. But here is where
the Board can start to make good on its Ex Parte 727 promise — by rejecting Riffin’s notice and

motion.

! The Board’s regulations at 49 C.F.R. § 1152.25(a)—although not directly applicable to this
abandonment—also limit participation to “interested persons.”
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2. The motion seeks relief in a matter over which the Board has no jurisdiction and
seeks a remedy that would have no legal effect.

If the Board allows Riffin to participate and entertains his motion to strike, the Board
should expeditiously deny the motion.

As an initial matter (and as noted above), the ICC’s and STB’s authority over NERSA
abandonments is severely circumscribed. The ICC itself stated that it did not have the authority
to set conditions on NERSA abandonments: “First, we must stress that we have no authority to
reject, dismiss, deny, delay or condition Conrail abandonment applications under NERSA.” Ex
Parte No. 419, Conrail Abandonments Under NERSA, 365 1.C.C. at 474 (emphasis added); see
also id. at 474 n.4 (“In addition to the statutory provision stating that we must grant these
abandonments, the Conference Committee report states that we ‘may not reject any abandonment

293

application filed under the procedure of this Act.”””). The Third Circuit in Lucas agreed, citing
with approval the ICC’s decision in Ex Parte No. 419. See Lucas, 319 F.3d at 601-02; see also
id. at 602 (referring to the “unconditional nature of the ICC’s abandonment certificate under
§ 308”) (emphasis in original).

In Lucas, the court rejected a district court finding that, in a NERSA abandonment, the
ICC or STB retained jurisdiction to determine whether the abandonment was fully effected—that
is, whether it was consummated. See 319 F.3d at 600 (stating that the district court had found
that the STB had “exclusive and plenary jurisdiction to determine whether Conrail had
abandoned its right of way . . . . This determination was based on a finding that the STB will
retain jurisdiction unless and until it makes an initial determination that Conrail has fully

abandoned the [line].”); see also id. at 603 (discussing general rule for determining “whether an

abandonment has been consummated”).



The Third Circuit held that the district court erred because “[u]nder the circumstances of
this case, however, it is plain that the ICC’s unconditional authorization of abandonment ended
the agency’s regulation of the [line].” Id. at 600. The district court had failed “to recognize that
Conrail received approval to abandon its line under § 308(c), a statutory provision which
substantially limits the ICC’s involvement in abandonment proceedings.” Id. at 601. The Third
Circuit explained that precedent clearly establishes that unconditional abandonment
authorizations divest the ICC of jurisdiction, including the jurisdiction to determine whether
Conrail has fully abandoned the line. Id. at 602.

The District Court, however, relied on the general rule
applied to the vast majority of railroad abandonments—which are
conditional abandonments under the Interstate Commerce Act.

The jurisdictional rule for unconditional abandonments differs
from the general rule applied to conditional abandonments. When
an abandonment is conditional, the ICC retains jurisdiction over a
railroad right of way until it has been abandoned pursuant to the
conditions established by the federal agency. In such cases, the
agency retains exclusive, plenary jurisdiction to determine whether
there has been an abandonment sufficient to terminate its
jurisdiction. Because Conrail’s abandonment was authorized
without conditions under the provisions of § 308, the District Court
erred in following the general rule to conclude that the STB
retained exclusive jurisdiction. As explained above, the ICC’s
unconditional abandonment order makes clear that there is no basis
for continued federal regulation of [the line].

Id. at 602-03 (citations and footnote omitted; emphasis in original)

Thus, in granting the NERSA abandonment application at issue here without
conditions—which is all that the ICC could do in the circumstances—regulatory jurisdiction over
the abandonment proceeding ended (even if the ICC retained jurisdiction over the line under the
circumstances because of D&H’s trackage rights). Riffin cannot revive that jurisdiction now by

questioning Conrail’s consummation of the abandonment.



There is a related reason why Riffin’s motion should be denied even if, contrary to the
holding of the Third Circuit in Lucas, the Board concludes that federal jurisdiction over the
abandonment was not entirely terminated by the ICC’s unconditioned approval of the
abandonment: The relief sought by Riffin—the striking of Conrail’s notice of consummation—
would be a legal nullity. The inability of the ICC to condition the NERSA abandonment means
that the ICC did not have the authority to condition the abandonment on Conrail’s filing of a
notice of consummation.”> Thus, despite the wording of the July 19, 1984 ICC Certificate and
Decision, the ICC could not obligate Conrail to file a notice of consummation, and could not
upend the abandonment if Conrail failed to file such a notice.

This renders Conrail’s October 5, 2015 consummation notice a legally voluntary act with
no legal consequences. Striking that notice, as Riffin requests, would accordingly be an act
without legal effect. A motion requesting legally irrelevant relief wastes administrative
resources and is a paradigm case of frivolous pleading. Accordingly, Riffin’s motion should be
denied.’

3. Conrail was the proper party to file the notice of consummation.

Riffin’s argument that Conrail could not properly file the notice is mistaken. For one

thing, the NERSA abandonment was granted to Conrail, and Conrail was the logical party to file

% The Board did not add a regulatory notice requirement for the consummation of abandonments
until 1997. See FD 35296, Anthony Macrie—Continuance in Control Exemption—NJ Seashore
Lines, Inc., slip op. at 5 n.8 (served Aug. 31, 2010) (citing 49 C.F.R. § 1152.29(¢e)(2)). That
regulation expressly applies only to abandonments under 49 U.S.C. § 10903 and 49 U.S.C. §
10502. Because of the ministerial role of the ICC and STB, it could not be applied to a NERSA
abandonment.

* This also disposes of Riffin’s allegation (Motion to Strike at 7) that Conrail has acted
improperly in other NERSA matters by failing to provide notices of abandonment. The ICC
and/or STB could not require such notices under the NERSA scheme, and, therefore, to the
extent that Conrail has not provided such notices, the omission(s) violated no legal duty.
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the voluntary notice that the abandonment had been consummated. (Indeed, if another entity had
filed the letter, Riffin no doubt would be complaining about that.)

Moreover, as Conrail’s Broder explained in the October 5, 2015 letter, whatever interest
in the underlying property may have passed to Norfolk Southern Railway Company, that interest
did not include common carrier rights or obligations. See October 5, 2015 letter at note 1.

Riffin’s argument that Conrail could not have retained any common carrier obligations
with regard to the property after the CSX-NS split of Conrail in Finance Docket No. 33388
misapprehends the nature of that transaction, as well as the parties’ understanding of that
transaction. For one thing, as the portion of Decision 89 in that proceeding that Riffin himself
quotes clearly shows (Riffin Motion at 4, quoting 3 S.T.B. 196, 386 (1998)), the operational
control and other rights and obligations being transferred to CSX and NS involved only the
Conrail lines and properties that were specifically provided for in the “NYC/PRR assignments.”
We have not found any indication that the portion of the Lehighton Secondary at issue here was
included in those assignments.

Moreover, at the time of the Finance Docket No. 33388 proceeding, no one contemplated
that Conrail lines authorized for abandonment via NERS A-sanctioned abandonment, but which
remained legally “active” due to a third party’s unused but as-yet-unextinguished trackage rights
over them, would somehow be revived and pass to NS or CSX. And certainly no one would
have contemplated that abandonments previously approved under the NERSA statute, but not yet
consummated because of unextinguished trackage rights held by third parties, would be

nullified.* Riffin’s argument to the contrary not only elevates form over substance but imputes

* Indeed, in light of the ICC’s and STB’s extremely circumscribed authority over NERSA
abandonments, it is difficult to believe that the Board would or could assume the authority to
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to the Board (and the parties to the CSX-NS-Conrail transaction) intentions that they could not
reasonably have had, by reviving common carrier obligations on moribund lines that NS and
CSX clearly would not have wanted.

Thus, there is no basis for Riffin’s argument that the wrong party consummated the
abandonment of this segment of the Lehighton Secondary, and that, therefore, the Broder
October 5, 2015 letter (which, as noted above, was a legally gratuitous document in any event),
should be stricken.’

Conclusion

For the foregoing reasons, the Board should deny Riffin leave to participate in this
proceeding and reject his motion to strike. If the Board does consider the motion to strike, it

must be denied.

Robert M. Tenking I11

Jonathan Broder Robert M. Jenkins III
CONSOLIDATED RAIL CORPORATION Adam C. Sloane

1717 Arch Street, Suite 1310 MAYER BROWN LLP
Philadelphia PA 19103 1999 K Street NW
(215) 209-5020 Washington, DC 20006

Tel. (202) 263-3261

Dated: November 17, 2015

reject a NERSA abandonment—an authority the ICC repeatedly disclaimed (see supra)—sub
silentio.

> Nor could Riffin argue that the approval of the NERSA abandonment could lapse or be
rescinded on the grounds of staleness. As noted above, the NERSA statute gave the ICC no
discretion to deny a properly submitted NERSA abandonment. By the same token, nothing in
the statute empowered the ICC to put a time limit on the approval of an abandonment. Because
the NERSA abandonments were not subject to environmental or historic review, the kind of
changed circumstances that might be relevant to other non-consummated abandonments would
be irrelevant to the continued validity of a NERSA abandonment.
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CERTIFICATE OF SERVICE

I, Adam C. Sloane, hereby certify that, on this 17th day of November, I caused the
foregoing to be served by First Class United States Mail upon the following:

James Riffin
P.O. Box 4044
Timonium, MD 21094

Pennsylvania Public Utilities Commission
Transportation Division

Rodney D. Bender, Manager

P.O. Box 3265

Harrisburg, PA 17105-3265

Pennsylvania Department of Transportation
Bureau of Rail and Freight

Keystone Building

400 North Street

Harrisburg, PA 17120

Adam C. Sloane
Adam C. Sloane
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Exhibit A: NERSA Abandonment Application
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the cost of the work that would ba required to pressrvé the
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Exhibit B
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rganiay u-uu« s Goka ot 19, -uu (1
traEn. 'm Ab % 5 of tarer sapeentul (4) The
Lahignton lunlm .H“ ’ n uu- wsuga from 100 ;n! wassy of
the Vent 3140 of khe Rage Jtrewd Bridge, U0, #94,5
spproatuately Nilepent 35, ‘ to toe point or prior esendonsant
apprantasioly Nilepsat QI.I 1 (») The Ironson Industrial Tréck
(rorserly Main Liae of Irsatos Rajirsed) froa lmnn

(appr ¥ Wileporr 1.0 te I!aph + She end of the Ling
(upproaisptely Yidlepeat 3.3} and (v m Ironton Industrisl
Irask fron uu I.l'.\t af Intersectlon witn the Forsar luln Line or
the Ironton Rallresd (approsimately Wilepoet 0.0) in ‘l‘l ta
Catmanugua, tie end af the lime ([approatsatuly lu-oni «dl, kn
Lanign ey, AL

Under secxlon 308(2) :n Cowntanlon oust grant sny
upu: for sbandossant filed by Conrail vitain 90 dags alter
the 4a cb sppitzation ta riled unless aa orm- of finsnstial
12 made purseant to seovion JON(d) during shav )0=dey

The time for the Fil of offare of financlel asslstance
has expired without = bons fide offer, In whe abaence of suchn an
of for, an spproprints sarcificase and desiolon whould be entersd.

H !| ger€ifjeqs Conrail L8 euthoriied to adbandon the line
Jevor soure.

Iz 13 ordered:

{1} "nis certificete and dealaton I8 effsucive vpon
service.

(3) Ir the sutnarity granted oy tnde cerviCloate and
dectaton Le eserained, Sonrsll shall sadviwe tole Comslpsion in
wPitlng, insedlately after spundonmeny of the Lioe of rellroad,
ef the dsts on wnlgh the spandenaent sotually took place,

Comsisaics, tbe Reviee Board, Meaders Carlezon,

By e
Willlens and Dowell.
J,'m/l <7<|Z /MM Sty ':

Jamsn Na Baynp

{2eaL) Sesretery
/. This svetlon was added 37 tnu Hortnessi Reil Jervice Aet of
988, Nb. L. 97-)5.

The Avendonsent inelud
Il(!leul lull-ut-lty
Jesondary Tracl ag Nilep
g ! tley Aatiroed an

snazel) ),300 feet of

] -uwnnlr froa the uut(nuu
to the Junotion of the Fermsr
on Rallrond.






