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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

________________________________ 
 

FINANCE DOCKET NO. 35749 
 

BOSTON AND MAINE CORPORATION and  
SPRINGFIELD TERMINAL RAILWAY COMPANY 

 

v. 
 

TOWN OF WINCHESTER, MASSACHUSETTS, ET AL. 
_______________________________ 

REBUTTAL IN SUPPORT OF 
EMERGENCY PETITION FOR DECLARATORY ORDER  

The Town of Winchester’s reply is significant, first and foremost, for what it does not 

say.  The Town does not mention that, three days after the Town told this Board by letter that 

“there is no emergency requiring the Board’s immediate action,” because “no petition for a … 

preliminary injunction [has yet] been filed … and Petitioners remain free to serve … Winches-

ter” (Ex. A (letter of July 3, 2013)), the Town filed precisely such a motion seeking a “prelimi-

nary injunction” to “cease rail operations” (Ex. B at 1, 6 (“Motion for Preliminary Injunction”)).  

And whereas the Town assured this Board that it would “be filing [its] Reply to the Emergency 

Petition” “on or before July 22, 2013,” ostensibly to obtain a ruling from this Board before seek-

ing an injunction, the Town’s motion for an injunction asks for exactly the opposite—namely, 

that the state court enter the “injunction … unless and until a tribunal of competent jurisdiction 

finds and rules that the private track is preempted.”  Ex. B at 6.  Thus, while assuring this Board 

that there is “no emergency” requiring an immediate decision, the Town is pressing forward to 

“cease rail operations” until this Board rules. 

To justify a state-court injunction, moreover, the Town is relying on informal communi-

cations with Board employees.  In its motion, the Town cited a confidential e-mail from the Rail 

Customer & Public Assistance Program (RCPA), stating that “if a track is truly ‘private track’ 
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then neither its construction, nor its operation is subject to STB jurisdiction.”  Ex. B. at 3.  The 

Town did not mention that the e-mail also stated:  “[I]t would be best to reserve judgment until 

more facts are known,” and “[n]either RCPA employees nor the parties to an informal matter be-

fore the RCPA shall disclose any informal dispute resolution communication.”  Id. at Ex. 6 at 2.  

Nor did the Town attempt to justify quoting these communications in violation of Board rules. 

Equally disturbing is that the Town continues to try to slow proceedings before this 

Board to forestall a ruling here before the July 22 injunction hearing in state court.  Aware that 

“[t]he Town has now moved for an injunction,” late last week three rail carriers (CSX Transpor-

tation, Inc., Housatonic Railroad Co., and Norfolk Southern Railway Company, joined by the 

Massachusetts Railroad Association) sought leave to file an amicus brief supporting Pan Am be-

cause the “issue presented is one of great … significance to railroads and their customers.”  

Ex. C at 2; see also Ex. D at 3.  The next day, the Town sent a letter to this Board advising of its 

intent to respond to the amicus brief by July 31—well after the state court will have ruled.  

Despite the Town’s desire for a ruling after July 22, we respectfully ask that, in light of 

the Town’s pending motion, the Board issue a preemption order (if necessary, at first without an 

opinion) before July 22.  As a “tribunal of competent jurisdiction,” an order of this Board in fa-

vor of Pan Am would moot the Town’s motion, which seeks relief only until such a tribunal 

“finds … preempt[ion].”  Ex. B at 6.  Before the injunction hearing, the Board should so find. 

ARGUMENT 

A. The Town offers essentially no answer to our showing that regulation of the Yard 
and Tighe’s track are expressly and impliedly preempted. 

Express preemption.  As to express preemption, the  Town states that, “[t]o qualify for 

federal preemption under section 10501(b), the activities must constitute ‘transportation’ and 

must be performed by, or under the auspices of, a ‘rail carrier.’”  Reply 5 (citing City of Alexan-
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dria, Virginia, STB Finance Docket No. 35157 (Feb. 17, 2009) (emphasis added); id. at 6 (quot-

ing additional decisions for the same proposition).  As the ICCTA states, “[t]he jurisdiction of 

the Board over … transportation by rail carriers … is exclusive.”  49 U.S.C. § 10501(b).  Yet the 

Town cannot explain why its declaration that the “freight yard” may not be used as such, and its 

command that “all rail traffic to the warehouse” “cease and desist” does not constitute impermis-

sible regulation of “transportation … performed by, or under the auspices of, a rail carrier.”  In-

deed, it is indisputable that Pan Am operates in the Yard and on Tighe’s side track as a rail carri-

er, and therefore those operations are subject to the jurisdiction of the Board. 

In fact, in its motion for a preliminary injunction in state court, the Town states:  “There 

is no debate in the instant matter that Pan Am is a rail carrier.”  Ex. B at 3.  And as we have 

shown, the “activities” here unquestionably qualify as “transportation,” which includes “a loco-

motive, car … yard, property, facility … or equipment of any kind related to the movement of … 

property … by rail … and … services related to that movement, including ... delivery … [and] 

transfer in transit.”  49 U.S.C. § 10102(9); see Pet. 8-9.  That should be the beginning and end of 

this case. 

Protesting, the Town insists:  “Tighe is not a rail carrier.  It does not hold itself out as 

rendering common carrier railroad service.  Tighe’s handling of the rail cars on its private track 

is not performed by, or under the auspices of a rail carrier, and, therefore the preemption provi-

sion of 49 U.S.C. § 10501(b) does not obtain.”  Reply 6 (emphasis added).  There are at least 

three independent problems here.   

First, Tighe does not “handle[] .. rail cars.”  The only party handling rail cars is Pan Am, 

as shown in the Town’s original order (still in effect), which declares the “freight yard” “not al-

lowed” because of “the sound of the severe jarring and squealing of the freight cars, the idling of 
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the locomotives and coupling and recoupling of the freight cars” “being used by Pan American 

Railways, Inc., for freight service.” Pet. Ex. B at 2 (emphasis added).  Thus, the Town is well 

aware that it seeks to regulate transportation provided by Pan Am as a common carrier, and that 

Tighe merely unloads rail cars delivered by Pan Am on behalf of other shippers.  By itself, that 

requires preemption, because the activity at issue here is “performed by, or under the auspices of, 

a ‘rail carrier.’”  Reply 5-6. 

Second, it is irrelevant that some of this activity occurs on “Tighe’s … track” for an inde-

pendent, reason.  That is, “transportation” includes “movement of property … by rail, regardless 

of ownership.”  49 U.S.C. § 10102(9) (emphasis added).  The Town has no answer. 

Third, the Town glosses over the vesting in the Board of “exclusive” jurisdiction over 

“the operation of … spur, industrial … switching, or side tracks.”  49 U.S.C. § 10501(b)(2).  This 

provision does not distinguish between side tracks owned by a rail carrier and those owned by a 

non-rail carrier, which shows that Board jurisdiction extends to privately owned side tracks. 

Here, the Town does not deny, nor can it, that the tracks next to Tighe warehouse are side 

tracks.  Pet. 8-10.  Yet, the Town insists that “[t]he side track … must be of a rail carrier.”      

Reply 4.  That is incorrect.  For this proposition, the Town points to 49 U.S.C. § 10906, which it 

says “exempts side track from the Board’s jurisdiction … when it is that of ‘a rail carrier provid-

ing transportation subject to the jurisdiction of the Board under this part.’”  Reply 4.  What the 

Town neglects to include is the end of the sentence.  Here is the quotation in context, with the 

omitted portion in bold: 

“[A] rail carrier providing transportation subject to the jurisdiction of the Board 
under this part may enter into arrangements for the joint ownership or joint use 
of spur, industrial, team, switching, or side tracks.  The Board does not have au-
thority under this chapter over construction, acquisition, operation, abandonment, 
or discontinuance of spur, industrial, team, switching, or side tracks. 
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§ 10906 (emphasis added).  This provision does not require that the side track “must be of a rail 

carrier”; it says a rail carrier “may enter into arrangements for the joint ownership or joint use of 

… side tracks.”  To get the result it wanted, the Town changed “may” to “must.” 

 The Town also does not quote the next sentence, which provides that “the Board does not 

have authority under this chapter over … operation … of … side tracks.”  Id.  The key language 

here is “under this chapter.”  Chapter 109 of Title 49 is entitled, “Licensing.”  Thus, the Board 

has no licensing authority over side tracks.   But the Board does have “exclusive” jurisdiction 

over the “operation of … side tracks” under Chapter 105 (namely, section 10501(b)).  This case 

is not about licensing, but operation.  Thus, the Town’s regulation is expressly preempted.   

 The Board has repeatedly drawn this distinction between authority to license (which the 

Board lacks as to side tracks) and jurisdiction over rail carriers and side track operations (which 

is vested exclusively in the Board).  As the Board held in New York City Economic Development 

Authority, “section 10501(b) preemption applies even in cases—such as the construction of 

switching and spur track, as involved here—where the Board lacks licensing authority.” 2004 

WL 1585810, at *7 (S.T.B. July 15, 2004).  So, too, in Fletcher Granite:  “As several courts 

have held, this statutory preemption applies even in cases involving the construction of ancillary 

tracks and facilities under section 10906, even though the Board does not have licensing authori-

ty over such matters and therefore does not conduct its own environmental review.”  Fletcher 

Granite Co., 2001 WL 729418, at *2 (S.T.B. June 25, 2001).  And likewise, in Boston and 

Maine Corporation:  “[S]tatutory preemption applies even in cases—such as the construction of 

ancillary facilities under section 10906, as involved here—where we lack licensing and condi-

tioning authority.”  2001 WL 458685, at *4. 
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The Town is thus mistaken to say that, under New York City Economic Development, side 

track must be “built to be used” by a rail carrier, which must have “already … obtained the au-

thority from the Board to operate” on the track.  Reply 5.  Not so.  Although the landowner there 

sought a declaration that it could construct side track without a Board license, nothing in the de-

cision suggests that the side track had to be built by a rail carrier, or that that a rail carrier re-

quires special Board authority to operate on a side track.  Which makes sense because, as we 

have just shown, sections 10906 and 10102(9) make crystal clear that no such licensing authority 

is required for a rail carrier to operate over side tracks.  As to “operation,” ownership is irrele-

vant; “the jurisdiction of the Board … is exclusive.”  49 U.S.C. § 10501(b)(2). 

That is why New York City Economic Development itself says “preemption applies even 

in cases … where the board lacks licensing authority.”  2004 WL 1585810, at *7.  And it is why 

this Board there found “that the construction project [at issue] does not require agency authoriza-

tion pursuant to 49 U.S.C. 10906; and that federal preemption applies pursuant to 49 U.S.C. 

10501(b).”  Id. at *8 (emphasis added).  So too here—because Pan Am is operating as a common 

carrier, not as Tighe’s exclusive contract operator.  Pet. 14-17 (collecting authorities). 

In short, the regulations here are expressly preempted three times over.  The Town cannot 

avoid that, “under this broad preemption regime, state and local regulation cannot be used to veto 

or unreasonable interfere with railroad operations.”  Boston and Maine Corp. and Town of Ayer, 

2001 WL 458685, at *5 (S.T.B. May 1, 2001). 

Implied preemption.  The Town also lacks any coherent response to the law of implied 

preemption.  The Town does not dispute that “[s]ection 10501(b) of the ICCTA may preempt 

state regulations, actions, or remedies as applied, based on the degree of interference the particu-

lar state action has on railroad operations.”  New Orleans & Gulf Coast Ry. Co. v. Barrois, 533 
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F.3d 321, 332 (5th Cir. 2008).  Nor does the Town dispute that the “degree of interference” here 

as to Tighe’s track is entire—given that the Town has ordered that “all rail traffic to the ware-

house” “immediately cease and desist.”  Pet. Ex. B at .  The Town says the “cease and desist or-

der, filed June 25, 2013, does not relate … to the entire Montvale Yard or any track other than 

Tighe’s track” (Reply 2 n.2); however, that order was merely tacked onto a decision of the 

Town’s zoning board “determin[ing]” that the use of the “freight yard … is not allowed.”  Pet. 

Ex. B at 2.  That decision has never been revoked.  The Town’s decisions are thus interfering 

with the use of the entire Yard where, as we have shown, Pan Am is indisputably engaged in rail-

road operations.  Pet. 4-5, 8-9, 11.  The orders are therefore impliedly preempted. 

Notably, the Town fails to distinguish City of Alexandria, where the Fourth Circuit 

tracked the reasoning of this Board in striking down a local ordinance far more clever than the 

Town’s orders here.  Pet. 13-14.  That was a “transloading” situation, says the Town; and here 

Pan Am does not transload:  “Petitioners do nothing but bring the rail cars to the Tighe ware-

house.  They do not even unload the cars.”  Reply 4.  That is precisely the point.  At least in City 

of Alexandria, the Town attempted to cloak its attack on the railroad by regulating trucks that 

received freight brought by the railroad.  Here, the Town has shown zero interest in Tighe’s 

trucks.  Instead, it has skipped the pretense and is directly banning use of the “freight yard” and 

“rail traffic.”  This is a far easier case than City of Alexandria. 

B. The Town invites the Board to adopt a definition of “private track” that runs head-
long into the plain text of the ICCTA and this Board’s decisions. 

To avoid preemption, the Town erroneously insists that Tighe’s track is “private track.”  

According to the Town, “Petitioners do not allege that it was they who constructed the track in 

question.  …  Petitioners acknowledge that it is Tighe which owns the track.  That would certain-

ly seem to make the track private track.”  Reply 2.  Not so.  “Private tracks constitute a narrow, 
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limited category of rail operations,” which must be “operated in a manner that does not constitute 

common carriage.”  B. Willis, C.P.A., Inc., 2001 WL 1168090, at *2 (S.T.B. Oct. 1, 2001).  Con-

versely, exclusive Board “jurisdiction … does not extend to wholly private rail operations con-

ducted over private track, even when such operations are conducted by an operator that conducts 

common carrier operations elsewhere, if it operates on the private track exclusively to serve the 

owner of the track pursuant to a contractual arrangement with that owner.”  Devens Recycling 

Ctr., LLC, 2007 WL 61948, at *2 (S.T.B. Jan. 10, 2007). 

In direct contrast, here there is no contractual arrangement between Pan Am and Tighe 

for Pan Am to provide exclusive service to Tighe as a contract switcher; and therefore Pan Am is 

operating on Tighe’s side track and in the Yard as a common carrier.  This case is therefore di-

rectly analogous to New York City Economic Development and Fletcher Granite, discussed 

above, where the Board found jurisdiction over side tracks operated by a rail carrier. 

Indeed, the Town here concedes that Pan Am is a common carrier.  Ex. B at 3.  What the 

Town seems to be disputing is whether Pan Am is a common carrier on the Tighe track.  That 

Pan Am may not own that piece of track does not preclude it from being a common carrier on the 

track.  “The principal test [for whether a carrier is a common carrier] is whether there is a bona 

fide holding out coupled with the ability to carry for hire.”  Hanson Natural Res. Co., 1994 WL 

673712, at *14 (S.T.B. Nov. 15, 1994).  That is what Pan Am does here—holding out Tighe 

warehouse as a delivery point on its system map.  Pet .2-3.   

The Town ignores that Pan Am identifies Tighe warehouse as part of its system and as-

serts that “[t]here is no holding out by Tighe to have the track serve the public at large.”  Reply 2 

(emphasis added).  But even assuming that mattered, Tighe does hold out the warehouse on its 

website as “one of the largest of its kind on the Pan Am Railways system.”  Pet. Ex. A.  The 
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Town offers no evidence to contradict these public pronouncements of Pan Am and Tighe that 

Tighe’s track and warehouse are available for common carriage. 

The Town further cannot reasonably dispute that Pan Am lacks an “exclusive[] … con-

tractual arrangement” with Tighe.  Instead, the Town alleges that “Petitioners may not have en-

tered into a written agreement with Tighe to use the track in question exclusively to serve the 

Tighe warehouse, but they are bound by such an understanding no less.”  Reply 3 (emphasis 

added).  Here again, this is false.  Pet. 2.  And the Town’s naked assertion of an “understanding” 

does not create a disputed factual issue.  Unlike Pan Am, the Town has filed no verification sup-

porting its assertions as required under this Board’s modified procedures.  49 C.F.R. §§ 1112.2 

(“A decision directing that modified procedure be used will set out the schedule for filing veri-

fied statements by all parties”; “[i]n this part, a statement responding to an opening statement is 

referred to as a ‘reply’”); see Board Decision of July 3, 2013 at 1 (“the Board will consider this 

matter under the modified procedure rules”; “Replies are due by July 10”).  There is no genuine 

dispute, therefore, that Pan Am lacks an exclusive contractual arrangement with Tighe. 

Undeterred, the Town insists that the Pan Am logically must have an exclusive agreement 

with Tighe because Pan Am “can serve no other consignee on the private track.”  Reply 3.  But 

that is often the case with a side track; it does mean the track is not “held out for common car-

riage.”  B. Willis, C.P.A., Inc., 2001 WL 1168090, at *2.  And it does not mean that track opera-

tions are subject to local law.  For example, the track in New York City Economic Development, 

was “a stub-ended track, built predominantly for the purpose of serving one shipper located at 

the end of the track.”  2004 WL 1585810, at *6.  Yet, as this Board held, “section 10501(b) 

preemption applies even in cases—such as the construction of switching and spur track, as in-

volved here—where the Board lacks licensing authority.”  Id. at *7.  In the present case, Tighe is 
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not even the shipper; as the Town concedes, Tighe is the “consignee of the shipments” delivered 

by a common carrier.  Reply 3.  The same was true in Fletcher Granite, where the side track was 

built to serve one entity, but would be operated by a common carrier.  Not only has the Town 

failed to show that Tighe and Pan Am formed the “exclusive[] … contractual arrangement” nec-

essary to create private track, the record overwhelmingly shows the track is anything but private.  

Devens Recycling, 2007 WL 61948, at *2; J.P. Rail, Inc., 2008  WL 163415, at *4 (S.T.B. 

Jan. 17, 2008); B. Willis, C.P.A., Inc., 2001 WL 1168090, at *2.  . 

At bottom, the Town wants all side tracks to be private if not owned by rail carriers.  That 

is not the law.  Regardless of who owns it, side track is not private if used for common carriage.  

B. Willis, C.P.A., Inc., 2001 WL 1168090, at *2; N.Y. City Econ. Dev. Corp., 2004 WL 1585810, 

at *7; Fletcher Granite Co., 2001 WL 729418, at *3.  And that is the situation here. 

CONCLUSION 

 The Town of Winchester is flouting the ICCTA and the exclusive jurisdiction of this 

Board with an express ban on use of a “freight yard” and “rail traffic.”  And it is attempting to 

enforce the latter ban with a preliminary injunction, all while suggesting to this Board that it is 

doing no such thing.  The hearing on the injunction is to occur the week of July 22.  The Town 

concedes that its motion will be moot when “a tribunal of competent jurisdiction finds and rules 

that the [ban] is preempted.”  Ex. B at 6.  In light of the lack of merit to the Town’s position, as 

shown above, the Board should moot the injunction motion by issuing an order (if necessary, at 

first without an opinion) granting Pan Am’s petition in its entirety before July 22. 
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