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INTRODUCTION 

 In this proceeding, Petitioner Brotherhood of Locomotive Engineers and Trainmen, 

Western Region (“BLET”), seeks to overturn an arbitration award issued on December 29, 2013, 

by Arbitration Board No. 598 chaired by Neutral Arbitrator Marty Zusman (the “Award”).  A 

copy of the Award is attached hereto as Ex. A.  BLET’s appeal addresses Arbitrator Zusman’s 

resolution of disputes regarding the proper interpretation of two agreements between BLET and 

Respondent Union Pacific Railroad Company (“UP”):  (a) a New York Dock implementing 

agreement applicable to governing UP’s operations in the Los Angeles, California, area (the “LA 

Hub Agreement”); and (b) Article IX of the 1986 national collective bargaining agreement 

between BLET and many of the nation’s railroads, including UP, as that agreement was amended 

in 1991 (“Article IX”).  In the Award, Arbitrator Zusman accepted UP’s interpretation of 

language contained in Side Letter No. 3 of the LA Hub Agreement over BLET’s contrary 

interpretation.  The Award went on to also accept UP’s interpretation of Article IX over a 

contrary interpretation offered by BLET. 

 The parties’ disputes are traditional, garden variety disagreements about which of two 

competing interpretations of agreement language is correct.  Most fundamentally, the parties 

disagree as to whether language in Side Letter No. 3 to the LA Hub Agreement allowing UP to 

use Article IX to establish “New pool operations not covered in this implementing Agreement” 

somehow prevents it from establishing pool operations with home terminals in Yermo, 

California, and Yuma, Arizona, and away from home terminals in West Colton, California.  

BLET contended before Arbitrator Zusman that these pool operations were not new because the 

LA Hub Agreement contains pool operations with home terminals in West Colton and away 

from home terminals in Yermo and Yuma.  BLET argued that reversing the home and away from 
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home terminals did not create a “new pool operation.”  UP disagreed, arguing that because the 

LA Hub Agreement did not contain pool operations with home terminals in Yermo and Yuma 

and away from home terminals in West Colton, its proposed service was a “new pool operation 

not covered” by the LA Hub Agreement.  To support this argument, UP cited arbitral precedent 

holding that changes in home terminals and away from home terminals did create new pool 

operations.  Public Law Board 7318/Award 20 (Carrier’s Ex. 17); Public Law Board 

7463/Award 1 (Carrier’s Ex. 18).
1
 

 After being presented with these two competing interpretations of Side Letter No. 3, 

Arbitrator Zusman issued the Award favoring UP.  His decision quoted and analyzed the 

language of Side Letter No. 3 and rejected BLET’s interpretation of that language as prohibiting 

UP’s proposed actions.  Specifically, the Award found that the service proposed by UP was 

indeed new.  Having made this finding, Arbitrator Zusman then went on to discuss issues arising 

solely under Article IX, including the terms and conditions for the new service.  He concluded 

that UP’s proposed terms were “reasonable” and, therefore, adopted them. 

 BLET’s appeal of the Award must fail.  First, with regard to Arbitrator Zusman’s 

interpretation of Side Letter No. 3, BLET’s arguments fail to take into account the limited nature 

of this Board’s review of New York Dock arbitration awards.  The parties presented Arbitrator 

Zusman with two different possible interpretations of the LA Hub Agreement.  His conclusion 

that UP’s interpretation was the proper one is most certainly not “irrational” or “wholly baseless” 

and is the exact sort of contract interpretation issue that this Board reserves for expert railroad 

industry arbitrators such as Arbitrator Zusman.  Second, BLET’s efforts to have this Board 

                                                 
1
 UP provided Arbitrator Zusman with two submissions that contained 47 sequentially numbered exhibits.  UP’s 

Opening Submission to Arbitrator Zusman is attached hereto as Ex. B, and its Rebuttal Submission is attached as 

Ex. C.  To avoid confusion, exhibits to those submissions are cited herein using the numbers assigned to them in 

UP’s arbitral submissions. 
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review Arbitrator Zusman’s interpretations of Article IX ask this Board to exceed its jurisdiction.  

As explained below, Article IX is an RLA collective bargaining agreement over which this 

Board lacks authority. 

FACTS 

A. Article IX 

 UP and BLET are parties to numerous RLA collective bargaining agreements.  Some of 

these agreements apply only to UP; others are negotiated in multi-employer bargaining and apply 

to UP and other railroads.  One such broadly applicable CBA is Article IX (Carrier Ex. 1).  In 

exchange for large wage increases and generous protection for adversely affected employees, 

Article IX was adopted to create a mechanism to allow UP to create new train runs (called 

“Interdivisional Service” or “ID Service”) on an expedited basis.
2
  Under Article IX, UP serves 

notice of its desire to establish those new train runs, and BLET is required to negotiate terms and 

conditions governing that service.  Carrier Ex. 1 at §§ 1-3.  Failing an agreement on the terms 

and conditions for the proposed new service, the parties proceed to arbitration.  Id. at § 4.  Under 

§ 7 of Article IX, employees who are adversely effected by UP’s new service are entitled to 

compensation for reduced earnings and moving expenses.  Carrier Ex. 1 at § 7 (incorporating 

enhanced Washington Job Protection Agreement benefits).  

 The ability to establish new train runs is essential for UP to operate its system efficiently.  

Over time, as people move, traffic patterns change, or other efficiencies dictate, UP must be able 

to adapt.  Train runs established years earlier become obsolete or inefficient, requiring new 

methods of operation.  As held in Arbitration Board No. 586 (Carrier Ex. 26, at 7), the “entire 

                                                 
2
 Article IX is entitled “Interdivisional Service,” a name that would indicate that it only applies to new runs between 

existing seniority districts.  However, Article IX specifically states that the phrase “Interdivisional Service,” as used 

therein, includes both interdivisional, interseniority district, intradivisional, and/or intraseniority district service.  

Carrier Ex. 1 at 1. 
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purpose” of Article IX is to permit railroads “to improve the efficiency of their operations . . . .”  

UP therefore regularly uses the Article IX process to improve its operations and to better serve 

its customers.  Carrier Ex. 15 at 2-13, 15-18 (containing the first pages of more than 16 examples 

where Union Pacific has utilized Article IX procedures). 

B. The UP-Southern Pacific Merger and the Formation of the LA Hub Agreement 

 In 1996, this Board approved the merger of Union Pacific Corporation and Southern 

Pacific Transportation Co. and its affiliated carriers (the “Merger”).  Union Pac. Corp. – Control 

& Merger – Southern Pac. Transp. Co., 1 S.T.B. 233 (1996).  As required by 49 U.S.C. 

§ 11326(a), the Board imposed the New York Dock labor protection conditions as part of its 

Merger approval order.  1 S.T.B. at 452-53.
3
 

Following the Merger, and in accordance with New York Dock, UP entered into a series 

of merger implementing agreements with various labor organizations, including BLET.  One of 

these agreements is the LA Hub Agreement (Carrier Ex. 20, at 26-64), which was imposed by an 

arbitrator under Article I, § 4 of New York Dock and went into effect in 1999. 

 The LA Hub Agreement set up the initial pool operations in the Los Angeles area.  Two 

of these operations are especially relevant to the present case.  Specifically, the LA Hub 

Agreement created one pool operation with a home terminal in West Colton, California, and an 

away from home terminal in Yermo, California; and another pool operation with a home 

terminal in West Colton, and an away from home terminal in Yuma, Arizona. 

However, the LA Hub Agreement contained explicit language that preserved UP’s rights 

under Article IX to change the pool operations created therein.  Specifically, Side Letter No. 3 to 

the LA Hub Agreement, entitled “New Pools created after this Agreement,” provides that, “New 

                                                 
3
 The Board also applied the Norfolk & Western and Oregon Short Line labor protective conditions to trackage 

rights agreements and abandonments occurring as part of the Merger transaction.  1 S.T.B. at 453-54. 
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pool operations not covered in this Implementing Agreement whether between Hubs or within 

the Hub shall be handled per Article IX of the 1986 National Arbitration Award.”  Carrier Ex. 

20, at 54. 

Thus, Article IX and Side Letter No. 3 give UP the right to create new pool operations in 

the LA Hub.  It naturally follows that the implementation of new runs may require employees to 

make life changes, including relocating.  Article IX anticipates these changes and provides 

certain benefits and protections, including paid house-hunting trips, protection against losses 

incurred when selling a home, and financial protection for employees that precludes an decreased 

in an effected employee’s earnings for a period of six years following implementation of a new 

pool operation under Article IX.  Carrier Ex. 1, § 7. 

C. UP’s Los Angeles Area Operations 

 UP links 23 states in the western two-thirds of the country by rail.  From 2007 to 2012, 

UP invested approximately $18 billion in its network and operations to support America’s 

transportation infrastructure.  In California, UP serves the rich agricultural central valley, the 

Port of Oakland and the San Francisco Bay area, as well as the Los Angeles metropolitan area 

with its two major ports at Los Angeles and Long Beach (the “Ports”).  Approximately 33% of 

all United States waterborne trade comes into or out of the Ports, translating into 11 million 

shipping containers annually.  To accommodate this volume of traffic, the rail infrastructure and 

carriers must operate efficiently and safely 24 hours per day, 7 days per week.  Customers 

demand minimal transport time as well as consistent on-time departures and deliveries, 

particularly in the container market. 

UP competes fiercely for this traffic.  Its two primary competitors are the BNSF Railway 

Company (“BNSF”) and trucks.  However, UP’s route system puts it at a competitive 
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disadvantage.  For example, looking at a comparison of the Los Angeles to Chicago routes, UP’s 

schedule consumes 12 crews between these points, while BNSF’s schedule consumes only 9.  On 

the Los Angeles to Chicago corridor, only 50% of UP’s line is double or multiple main track, 

while BNSF’s corridor has double or multiple main track on 99% of its line segment.  Both 

BNSF and UP’s truck competitors consistently make deliveries on this route in an average of 55 

hours or less.  As UP established at arbitration, its average time to transport goods between Los 

Angeles and Chicago lags behind that of BNSF and trucks.  Ex. B at 9. 

 To partly offset its route disadvantage, UP has, over the past decade, made significant 

investments in infrastructure designed to make its train operations into and out of the Los 

Angeles area more efficient.  For example, UP participated with others in the construction of the  

Alameda Corridor, which included a below-grade level track.  This track eliminated numerous 

grade crossings that slowed rail traffic coming from the Ports, and also eliminated delays and 

potential safety issues for motorists and pedestrians.  Following this construction, UP served an 

Article IX notice on BLET to establish service from Dolores, California (near the Ports), to 

Yermo and Yuma.  BLET objected to this new service, arguing that it was improper under the 

LA Hub Agreement because the new runs would proceed through the terminal in West Colton.  

In Arbitration Board No. 580, an Article IX arbitrator rejected BLET’s argument and permitted 

UP to begin the proposed service.  Carrier Ex. 4.   

 However, UP soon determined that these new, longer runs were impractical given 

remaining congestion in the Los Angeles area.  UP suspended these “long runs” so that it could 

make additional infrastructure improvements.  These projects include the construction of the 

Colton Crossing Flyover, a bridge that replaced a grade crossing of UP and BNSF tracks that had 

caused considerable delays for both railroads.  UP also spent over $360 million constructing over 
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93 miles of second main track between Los Angeles and El Paso, Texas.  These expenditures 

have created a more efficient and competitive route between Los Angeles and eastern markets, 

with double track covering approximately 72% of that route.  Additionally, UP’s current plans 

include making significant capital investments to complete installation of double track between 

Los Angeles and El Paso. 

 These and other projects have caused and will continue causing significant changes in the 

way UP operates its service in the Los Angeles area.  UP intends to reinstate the “long runs” 

between Dolores and Yermo and Yuma, passing through West Colton without a crew change, as 

permitted by Arbitration Board No. 580.  As these trains carry cargo to and from the Ports, they 

will typically be high priority, high volume operations. 

 While planning for resuming these operations, UP also had to determine how to handle 

the other, lower priority trains that would still need to move between Yermo and Yuma, on the 

one hand, and West Colton, on the other.  On February 11, 2013, UP served notice under Article 

IX to establish two new, all-encompassing pool operations that would have multiple on-duty 

home terminal locations throughout the Los Angeles Basin Metroplex and operate to away from 

home terminals in Yuma and Yermo.  Carrier Ex. 3.  Pursuant to Article IX, BLET and UP met 

about this proposal, and BLET expressed several objections to the proposed service.  After 

considering BLET’s concerns, UP withdrew its proposal.  Rather than create one very large pool 

operation to which all engineers could be assigned, UP issued a new Article IX notice on July 

17, 2013, that would only create new pool operations providing service from the home terminals 

of Yuma and Yermo to the away from home terminals at West Colton.  Carrier Ex. 2. 

This notice would, like all Article IX notices, change current operations.  As stated 

above, there are currently pool operations with home terminals in West Colton that provide 
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service to the away from home terminals in Yermo and Yuma.  But no current pool operations 

exist with a home terminal in Yuma or Yermo that provide service to the away from home 

terminals in West Colton.   

The map below depicts the proposed pool operations.  Location A is Yuma, Arizona, the 

home terminal for one of the new pool operations.  Location B is Yermo, California, the home 

terminal for the other new pool operation.  Location C is West Colton, California, the away 

from home terminal for both the Yuma and Yermo new pool operations.  Location D is Dolores, 

California, from which the higher priority, higher volume traffic will operate. 

 

To succeed in this highly competitive market, especially given its natural disadvantage in 

route location versus BNSF, UP needs to maximize the efficiency of its Los Angeles operations.  

This means getting the most productive work done with the least amount of unnecessary cost.  

As UP showed at arbitration (Ex. B at 55-57), having home terminals in Yermo and Yuma will 
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improve the efficiency of UP’s operations.  As discussed above, the traffic moving from Yermo 

and Yuma to West Colton tends to be of lower priority.  Therefore, as these trains operate from 

points east toward Yermo and Yuma on their way to West Colton, they are frequently delayed.  

Over the course of the days that it takes those trains to arrive in Yuma and Yermo, those delays 

accumulate.  As a result, the westbound traffic bound for West Colton is far less reliable than the 

eastbound traffic moving from West Colton to Yermo and Yuma.  Engineers who operate trains 

from the home terminal in West Colton are therefore frequently forced to stay in Yermo or Yuma 

for extended periods of time waiting for delayed trains arriving from points east.  UP must 

eventually decide whether to pay the engineer to deadhead home, or to have the engineer wait at 

the away from home terminal.  After 16 hours, that time must be paid (so-called “hold away 

from home terminal pay”).  And, while BLET now seems to argue that held away from home 

terminal pay is a good thing for engineers, it ignores the fact that time spent at the away from 

home terminal is time that the engineer is spending away from his or her family.  BLET has 

frequently criticized UP for the impact of too much held away from home terminal time on its 

members and their families.   

In contrast, having engineers with home terminals in Yermo and Yuma will allow the 

engineers to remain at home until the frequently delayed westbound trains are close to their on-

duty point.  Then, because the eastbound trains that these engineers will be taking from the away 

from home terminal in West Colton back to Yermo and Yuma are more predictable (since they 

are generally just beginning their journey), it is easier for UP to line up a train for them to take 

back to their home terminal (after receiving their required rest).  Moreover, there is very limited 

space in Yuma for a train to sit after arriving.  Thus, UP must have a crew ready to take a train 

out of Yuma quickly after it arrives.  This will be easier to do if employees are based in Yuma, 
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versus having to ensure that a West Colton based engineer is available.  The result is not only 

faster, more efficient service, but a better quality of life for the engineers involved. 

Having engineers service these pools who reside in or near Yermo has one other benefit.  

As UP’s operations are presently structured, the pool operation between West Colton and Yermo 

is one of the lower-paid runs.  As a result, engineers tend to bid off that assignment when 

possible.  This often means that UP must force a junior engineer to take this assignment, and 

these persons are frequently not qualified to operate the run.  When this occurs, UP must have an 

additional engineer (called a pilot) on the train, meaning that UP is paying two engineers to do 

the work of one.  In its arbitration submission, UP established that it had to use pilot engineers 

3,659 times in the Los Angeles hub in 2012-13, compared to 1,134 in the Utah hub (the one with 

the second most pilot runs).  Ex. B at 58.  Having a home terminal in Yermo will reduce these 

unnecessary costs, improving the efficiency of UP’s operations. 

D. Proceedings to Date 

 After UP served its July 17, 2013, Article IX notice, the parties met several times to try to 

reach agreement for the new service.  Unable to do so, BLET suddenly filed suit against UP in 

the United States District Court for the Northern District of Illinois and requested a temporary 

restraining order or preliminary injunction to prevent UP from commencing its proposed 

operations.  UP moved to dismiss that lawsuit, arguing that jurisdiction to resolve the dispute 

resided exclusively in a New York Dock or Article IX arbitrator.  After an evidentiary hearing on 

the matter, the parties reached an agreement to engage in the expedited arbitration that led to the 

creation of Arbitration Board No. 598, which subsequently issued the Award under review.  A 

copy of the parties’ agreement creating Arbitration Board No. 598 is attached hereto as UP 

Ex. D. 
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 As shown in paragraph (a) of UP Ex. D, Arbitration Board No. 598 was created under the 

authority of both New York Dock and Article IX.  This was done because some of the questions 

submitted arose under the LA Hub Agreement and others arose under Article IX.  At arbitration, 

BLET contended that UP was prohibited from issuing its July 17 notice because of the language 

of Side Letter No. 3 to the LA Hub Agreement, which provides:   

New Pools created after this Agreement:  New pool operations not covered in this 

Implementing Agreement whether between Hubs or within the Hub shall be handled per 

Article IX of the 1986 National Arbitration Award. 

 

BLET took the position that this language limited UP’s Article IX rights, and that reversing the 

home and away from home terminals was not a new pool operation.  UP disagreed.  UP 

contended that Side Letter No. 3 expressly preserved UP’s rights under Article IX, and that its 

plain language permitted UP to establish any “new pool operation not covered in” the LA Hub 

Agreement.  Because it was undisputed that the LA Hub Agreement did not contain any pool 

operations with home terminals in Yermo and Yuma and away from home terminals in West 

Colton, the proposals made by UP in its July 17 notice qualified as “new pool operations.”  As 

mentioned above, UP supported this argument with citation to arbitral authority.  Public Law 

Board 7318/Award 20 (Carrier Ex. 17); Public Law Board 7463/Award 1 (Carrier Ex. 18). 

 Furthermore, the parties debated at length what the terms and conditions of the service 

should be if the Award held that UP’s notice was proper.  These arguments, none of which 

involve any language under the LA Hub Agreement, simply involve an interpretation of Article 

IX. 

 The Award was issued on December 29, 2013.  In the Award, Arbitrator Zusman set forth 

the arguments of the parties, including their specific disagreement about the meaning of Side 

Letter No. 3.  After discussing the alternative interpretations of Side Letter No. 3 offered to him, 
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Arbitrator Zusman concluded that UP’s interpretation of that Side Letter was correct.  Critically, 

he held that UP’s proposed pool operations were indeed new.  As the Award holds, “What does 

‘new’ mean if not new?  This pool operation does not exist.  The proposal to make it exist is 

new, by any standard.”  Award at 11. 

 In addition, the Award analyzed whether UP’s proposed operations ran afoul of the 

requirements of Article IX.  Specifically, the Award looked to the interpretation given Article IX 

that permits a railroad to issue a new Article IX notice even though a prior Article IX notice had 

been previously issued for the same geographic area.  Arbitrator LaRocco had held that such a 

notice was permissible under Article IX “unless it is a substantial recreation of the prior 

Interdivisional Service designed solely to obtain the more favorable conditions in the 1986 

National Agreement.”  Carrier Ex. 8, at 5.  Arbitrator Zusman rejected BLET’s argument that the 

new service was a substantial recreation of the service and also found that UP had shown that its 

new service would increase the efficiency of its operation, by eliminating unnecessary pilot costs 

and by better meshing the service on these lines, increasing the speed and movement of the 

trains.  Award at 11-14. 

 Finally, Arbitrator Zusman rejected BLET’s challenges to the terms and conditions of the 

service proposed by UP.  The Award noted that Article IX permits UP to designate the terms of 

the new service, which must be reasonable and practical, and found that UP’s proposed terms 

met this definition.  Moreover, Arbitrator Zusman made it clear that he had “seriously considered 

all of the Organization’s proposed changes and additional Sections,” Award at 19, but found that 

they would in fact reduce the efficiency of UP’s operations and increase its costs.  Id. at 19-20.  
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Because UP’s proposed conditions met the requirements of Article IX of being reasonable and 

practical, Arbitrator Zusman adopted them.
4
 

 BLET now petitions this Board to overturn the Award.  Notably, BLET challenges not 

only the Award’s rulings regarding the meaning of the LA Hub Agreement, but also the Award’s 

conclusions under Article IX.  As shown below, BLET’s arguments regarding the meaning of the 

LA Hub Agreement are incorrect and ignore the standard of review, and its arguments 

concerning the Award’s interpretations of Article IX are outside this Board’s jurisdiction to 

consider. 

ARGUMENT  
 

A. The Board Has Extremely Limited Jurisdiction To Review The Award 
 
As this Board and its predecessor have held, and as the Courts have agreed, this Board 

has the authority to review arbitral interpretations of New York Dock or of implementing 

agreements entered into thereunder.  Chicago & N.W. Transp. Co. – Abandonment – Near 

Dubuque & Oelwein, Iowa, 3 I.C.C.2d 729, 736 (1987), aff’d sub nom. IBEW v. ICC, 862 F.2d 

330, 336 (D.C. Cir. 1988) (“Lace Curtain”).  This is true regardless of whether the arbitration 

panel was convened under New York Dock or under the RLA.  Union Pac. Corp. – Control & 

Merger – Southern Pac. Transp. Corp., 2010 WL 5125512, *5 (STB 2010); Grand Trunk W.R.R. 

Co. – Merger – Detroit & T.S.L.R.R., 7 I.C.C.2d 1038, 1043 (1991). 

 Thus, as applicable to this case, this Board has jurisdiction to review the portion of the 

Award that interprets Side Letter No. 3 to the LA Hub Agreement.  However, the fact that the 

Board can review that part of the Award does not necessarily mean that it should exercise that 

                                                 
4
 The Award also addressed an issue not mentioned in BLET’s Brief and therefore outside the scope of this Board’s 

review.  Specifically, the parties had asked Arbitrator Zusman to decide whether the Yuma to West Colton pool 

operation should be staffed with engineers holding seniority in the Los Angeles Hub, the Southwest Hub (which 

borders the Los Angeles hub), or a combination of both.  Because 99% of that pool operation is within the Los 

Angeles Hub, Arbitrator Zusman ruled that the work should be awarded to those engineers.  Award at 15-16. 
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right.  Grand Trunk, 7 I.C.C.2d  at 1043.  The Board has recognized the importance of having 

disputes arising under New York Dock implementing agreements decided by expert railroad 

arbitrators.  As explained in Lace Curtain, the Supreme Court has affirmed the special role of 

labor arbitrators to resolve such contractual disputes and has noted that the “personal knowledge 

of the arbitrator, particularly of the industry and labor practices, thus give him special experience 

and competence in resolving disputes.”  3 I.C.C.2d at 736.  “Arbitrators are most familiar with 

the complexities of labor laws and peculiarities of disputes involving railroad employees.”  Id. 

(citing Leavens v. Burlington N., 348 I.C.C. 962 (1977)). 

 Given the special status of labor arbitrators, the Board’s Lace Curtain standard is 

extremely narrow and requires BLET to meet two high burdens.  First, BLET must show that this 

case presents “recurring or otherwise significant issues of general importance regarding the 

interpretation of our labor conditions.”  Id.  Second, even then, the Board does not vacate awards 

“because of substantive mistake, except when there is egregious error, when the award fails to 

draw its essence from the labor protective conditions, or when the arbitrator exceeds the specific 

limits on his authority.”  American Train Dispatchers v. CSX Transp., Inc., 9 I.C.C. 2d 1127, 

1130-31 (1993) (citing Loveless v. Eastern Airlines, Inc., 681 F.2d 1272, 1275-76 (11
th

 Cir. 

1982).  The term “egregious error” is defined to mean an award that is “irrational,” “wholly 

baseless and completely without reason,” or “actually and indisputably without foundation in 

reason or fact.”  Id. 

 As these cases prove, a party seeking this Board’s review of an arbitration award bears a 

considerable burden.  This is especially true when, as here, a party seeks to review an arbitrator’s 

interpretation of a merger implementing agreement.  As the D.C. Circuit held in Brotherhood of 

Maintenance of Way Employees v. I.C.C., 920 F.2d 40 (D.C. Cir. 1990), arbitrators’ 
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interpretations of New York Dock implementing agreements are subject to “extreme deference,” 

and can be overturned only where they fail to draw their essence from the agreement.  Id. at 45.  

To explain the “fail to draw their essence” standard, the D.C. Circuit cited two critical Supreme 

Court cases.  First, United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 38 (1987), 

which holds that “as long as an arbitrator is even arguably construing or applying the contract 

and acting within the scope of his authority, that a court is convinced he committed serious error 

does not suffice to overturn his decision.”  Second, United Steelworkers v. Enterprise Wheel & 

Car Corp., 363 U.S. 593, 599 (1960), which teaches that “so far as the arbitrator’s decision 

concerns construction of the contract, the courts have no business overruling him because their 

interpretation of the contract is different from his.”   

As narrow as this Board’s jurisdiction is to review Arbitrator Zusman’s interpretations of 

Side Letter No. 3, the remainder of BLET’s arguments that seek review of the portions of the 

Award that interpret Article IX fall completely outside this Board’s jurisdiction.  Article IX is 

not a New York Dock implementing agreement; it is a collective bargaining agreement in effect 

under the RLA.  Under § 3 of the RLA, 45 U.S.C. § 153, the National Railroad Adjustment 

Board (created by 45 U.S.C. § 153, First) or private boards of arbitration such as Arbitration 

Board No. 598 (created by 45 U.S.C. § 153, Second) have the exclusive jurisdiction to resolve 

disputes over RLA collective bargaining agreements.  45 U.S.C. § 153, First (i).  As the Supreme 

Court has held, the RLA establishes these arbitration boards as the “mandatory, exclusive, and 

comprehensive system for resolving grievance disputes.”  Brotherhood of Locomotive Eng’rs v. 

Louisville & N.R.R., 373 U.S. 33, 38 (1963); see also Slocum v. Delaware, L. & W.R. Co., 339 

U.S. 239, 244 (1950) (jurisdiction of § 3 arbitration boards to interpret existing collective 

bargaining agreements is exclusive).  Here, § 4 of Article IX creates a private arbitration process 
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under the RLA.  Thus, if BLET wished to properly appeal the portions of the Award that 

interpret Article IX, it had to do so under the RLA by commencing a lawsuit in federal district 

court under RLA § 3, First (q), 45 U.S.C. § 153, First (q) (authorizing actions to overturn RLA 

arbitration awards). 

B. Arbitrator Zusman’s Findings Regarding Side Letter No. 3 Cannot Be Disturbed 
Under The Lace Curtain Standard 

 
 Given the foregoing, the only issue that BLET properly brings before this Board relates 

to the Award’s conclusion that UP’s July 17, 2013, Article IX notice did not violate the terms of 

Side Letter No. 3 of the LA Hub Agreement.  As described above, BLET’s burden under Lace 

Curtain is huge.  First, BLET must show that the instant dispute presents “recurring or otherwise 

significant issues of general importance regarding the interpretation of our labor conditions.”  

Second, because the Award’s interpretation of Side Letter No. 3 is subject to “extreme 

deference,” BMWE, 920 F.2d  at 45, BLET must show that it fails to draw its essence from the 

language of that Side Letter.  This requires that BLET prove that Arbitrator Zusman was not 

“even arguably construing or applying the contract.”  Misco, 484 U.S at 38. 

BLET cannot possibly meet these twin burdens.  With regard to its threshold obligation 

to show a “recurring or otherwise significant issue of general importance,” BLET fails to point to 

one other time that the language of Side Letter No. 3 has been litigated by the parties.  BLET 

also does not show that UP is intending to reverse home and away from home terminals at other 

locations.  Nor does BLET present an agreement on another railroad involving the same or 

similar language as found in Side Letter No. 3.  Thus, BLET entirely fails to show that the 

Award will have any impact outside of portions of UP’s operations that are directly affected 

thereby.  Instead, BLET points to a prior dispute between the parties regarding UP’s Article IX 

rights under other implementing agreements, none of which address or even discuss the language 
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of Side Letter No. 3.  Union Pac. Corp. – Control & Merger – Southern Pac. Transp. Corp., 2010 

WL 5125512 (STB 2010).  Notably, in that case, BLET specifically argued that the “recurring or 

otherwise significant issue of general importance” standard was not met.  BLET Brief, Ex. E., at 

28-36.  The same is true here. 

 The contrast between the present case and those in which the Board has found “recurring 

or otherwise significant issues of general importance” warranting review is stark.  In Delaware & 

Hudson Co. – Lease Trackage Rights – Springfield Terminal Ry. Co., 1994 WL 464886 (I.C.C. 

1994, the ICC found that the “recurring or otherwise significant” test was met in a case that 

decided the meaning of specific language in the Mendicino Coast labor protective conditions.  In 

so holding, the ICC found that the arbitrator had not resolved “any dispute about facts or 

evidence,” but was merely interpreting the ICC’s labor protective conditions.  Id. at *4.  Because 

there was no definitive ICC interpretation of that phrase and even a lack of arbitral authority, the 

ICC found that the recurring or otherwise significant issue test was met.  Id.  Similarly, in 

Wisconsin Central Ltd. – Purchase Exemption – Soo Line R.R. Co., 1995 WL 226035 (I.C.C. 

1995), the ICC accepted review of an arbitration award because it addressed “an element 

potentially present in almost all transactions in which the agency’s conditions are approved . . . .”  

Id. at *5.  In contrast, the present case involves an interpretation of a single side letter to one 

merger implementing agreement.  The “recurring or otherwise significant issue” test is simply 

not met.
5
 

Moreover, even if BLET could show the existence of “recurring or otherwise significant 

issues,” it most certainly cannot meet its burden to overturn the Award under the Lace Curtain 

standard.  Under that standard, BLET’s appeal fails unless it can show that the Award fails to 

                                                 
5
 In both Delaware & Hudson and Wisconsin Central, however, even though the ICC found the recurring or 

otherwise significant issue test to be met, it found that the arbitration awards could not be set aside under the limited 

Lace Curtain review standard. 
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draw its essence from the language of Side Letter No. 3, meaning that Arbitrator Zusman was not 

“even arguably construing or applying the contract.”  Misco, 484 U.S at 38.   

No such showing is possible here.  The language of Side Letter No. 3 is as follows: 

New Pools created after this Agreement.  New pool operations not covered in 

this implementing Agreement whether between Hubs or within the Hub shall be 

handled per Article IX of the 1986 National Arbitration Award. 

 

Carrier Ex. 20, at 59.  Arbitrator Zusman was given two conflicting views of the meaning of this 

language.  UP contended that its proposed pool operations with Yermo and Yuma as home 

terminals with West Colton as an away from home terminal were “new pool operations not 

covered” in the LA Hub Agreement.  Under UP’s interpretation of  Side Letter No. 3, the service 

was “new” because UP had no pool operation with home terminals in Yermo and Yuma and an 

away from home terminal in West Colton.  BLET took a different stance.  It contended that UP’s 

proposal did not create “new pool operations not covered” in the LA Hub Agreement because, 

while the home and away from home terminals would be changed, the impacted engineers would 

be operating on the same track, between the same terminals, and with the same mileage as the 

existing runs. 

 As discussed above, the question for this Board is not which of these competing  

interpretations of Side Letter No. 3 was correct.  The sole issue is whether Arbitrator Zusman, in 

concluding that UP’s interpretation was correct, was “arguably construing or applying the 

contract.”  Misco, 484 U.S. at 38.  BLET has no real argument that he was not doing so.  After 

all, Arbitrator Zusman specifically quoted the language of Side Letter No. 3 on page 8 of the 

Award and spent the next 5 pages discussing the parties’ arguments and his conclusions that 

BLET’s contentions were incorrect.  The Award specifically rejected BLET’s principal argument 

as follows: 
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The Board has fully considered the Organization’s argument that the July 17, 2013 

proposal for new pool service was not “new”, but already existing and not permitted 

under the existing Side Letter No. 3.  The language of “not covered by this Agreement” 

means something and if running the same trains over the “same track” with the “same 

mileage” isn’t meant, what is?  The Board finds this argument unpersuasive, as the 

purpose of the language is not explicit and means what is says within the totality of the 

Agreement allowing for “new Pools created after this Agreement” when they are “New 

pool operations.”  What does “new” mean if not new.  This pool operation does not exist.  

The proposal to make it exist is new, by any standard. 

 

Award, at 11.  “No one in this industry would consider a change in home terminal as 

insignificant or minor.  It is a major change which affects employees and the Carrier’s 

operations.”  Award, at 10. 

 As this language proves, Arbitrator Zusman was most certainly interpreting Side Letter 

No. 3 in the Award.  He quoted the relevant language, discussed the competing arguments of the 

parties, and decided that UP’s interpretation was the correct one.  Just as UP could not have 

complained about a contrary result, BLET cannot complain here. 

 Moreover, the Award’s conclusion that UP’s new runs constituted “new pool operations 

not covered in” the LA Hub Agreement is clearly in keeping with the plain language of Side 

Letter No. 3 and is most certainly not “irrational” or “wholly baseless.”  As discussed above, it is 

undisputed that UP had no pool operations with home terminals in Yerma or Yuma and with 

away from home terminals in West Colton.  Given that UP did not have these proposed new pool 

operations previously, it is difficult to understand BLET’s position that the proposed operations 

were not new and even more difficult to understand BLET’s position that the Award’s agreement 

with the plain language of Side Letter No. 3 is “irrational.”  By definition, something is new if it 

is different than what presently exists.  BLET may disagree with Arbitrator Zusman’s 

conclusion, but it cannot seriously claim that it is “irrational.” 
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 Finally, Arbitrator Zusman’s ruling that the change in home and away from home 

terminals created new pool operations finds arbitral support.  At least two prior awards  

specifically agree with Arbitrator Zusman’s holding.  First, in Public Law Board 7318/Award 20 

(Carrier’s Ex. 17), the carrier had maintained a so-called “double headed” train run between 

Nashville, Tennessee, and Birmingham, Alabama (meaning that some employees had a home 

terminal in Nashville and an away from home terminal in Birmingham, while other employees 

had a home terminal in Birmingham and an away from home terminal in Nashville).  The carrier 

issued an Article IX notice to eliminate the Nashville home terminal and require all engineers to 

work out of the Birmingham home terminal.  Just as BLET contends here, the union argued that 

the employees would still be operating the same distance, over the same tracks, and following 

the same route, and that, therefore, no new service was being created.  The arbitrator rejected that 

argument:  

However, the Board finds, as does the most recent Award on this property (Public  

Law Board 7463, Radek), that when the Carrier changes the home terminal of 
an existing ID service it is a material change in service and constitutes new 
ID service.  Such change is permissible under Article IX of the 1985 Agreement. 

The Organization’s arguments throughout this dispute of the Carrier’s ID service 

are not persuasive.  The Carrier has not violated the Agreement between the 

parties.  The Board is convinced from the full record and arguments presented that 

this is a “rearrangement” which is a materially different ID service from the 

service that existed prior.  While the Board notes that in some prior awards 
additional adjustments were made to add a river route or expand train types, 
the central issue is that of fundamental removal of a home terminal.  This is 
not a substantial recreation, but new service; a permissible rearrangement’ a 

materially different ID service than existed prior. . . .   
 

Carrier Ex. 17, at 7 (emphasis added). 

Similarly, in Public Law Board 7318/Award 1 (Carrier Ex. 18), a railroad had maintained 

a pool operation with a home terminal in Florence, South Carolina, that ran through Savannah, 

Georgia, to an away from home terminal in Jacksonville, Florida.  However, some conductors on 
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this run were permitted to have Savannah as a home terminal, with away from home terminals in 

both Florence and Jacksonville.  The carrier served an Article IX notice to eliminate the 

Savannah home terminal without making any other changes to the train runs.  Notably, the 

affected employees would continue to operate the same trains on the same tracks.  Arbitrator 

Richard Radek, a former BLET official, rejected the argument that this service was not new, 

holding that “the elimination of the Savannah terminal constitutes a significant material change 

from the former ID service in the Florence/Jacksonville corridor, and, therefore, the new service 

was not a substantial recreation of the former.”  Carrier Ex. 18, at 9. 

Thus, not only is Arbitrator Zusman’s construction of Side Letter No. 3 perfectly 

consistent with the normal use of the word “new,” it is also consistent with industry precedent.  

Notably, BLET does not contend that there is arbitral authority to the contrary.
6
  As discussed 

above, knowledge of industry practices is one of the major reasons that courts and this Board 

defer to the judgment of labor arbitrators.  Lace Curtain, 3 I.C.C.2d at 735.  It is impossible to 

call Arbitrator Zusman’s decision “irrational,” or to argue that it does not draw its essence from 

the language of Side Letter No. 3.  BLET’s efforts to overturn the Award therefore fail. 

C. Nothing In The Award Violates The Labor Conditions Imposed In the Merger 
Approval 

 
 Unable to show that Arbitrator Zusman’s interpretation of Side Letter No. 3 can be set 

aside, BLET instead contends that the Award somehow overturns this Board’s intent in 

approving UP’s Merger with Southern Pacific.  Specifically, BLET argues that the Award fails to 

take into account UP’s stated plan to create a hub and spoke model following the merger. 

                                                 
6
 BLET does cite to awards (BLET Brief, at 13) that it states found new service was being created where carriers 

made changes beyond the location of home and away from home terminals.  BLET’s apparent contention that these 

awards should be read to hold that such changes are always required is completely illogical.  The fact that the 

carriers could make changes involving more than terminal locations does not mean that changes to terminal 

locations alone are also not proper.  Carrier Exs. 17-18 are clearly consistent with Arbitrator Zusman’s Award in the 

instant case. 
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BLET has not met its burden to show that Arbitrator Zusman’s Award does not draw its 

essence from the labor conditions imposed by this Board in approving the Merger.  In order to 

satisfy the Lace Curtain standard, BLET must establish that application of the language in Side 

Letter No. 3 would prevent the intended transportation benefits of the transaction.  Burlington N. 

Inc. & Burlington N. R.R. Co. – Control & Merger – Santa Fe Pac. Corp. & The Atchison, 

Topeka & Santa Fe Ry. Co., 2002 WL 31117574 (S.T.B. Sept. 23, 2002) (declining review under 

Lace Curtain when the carrier did not demonstrate that application of the relevant CBA would 

prevent the intended transportation benefits of the transaction). 

 BLET’s argument suffers from a number of fatal flaws.  First, the fact that UP intends to 

operate two pool operations with home terminals outside the major city of the seniority district  

hardly shows that it is ending the hub and spoke structure.  Not only is this change too small to 

be a dismantling of a hub, the fact is that Los Angeles remains a hub – meaning that all engineers 

within the hub have seniority rights to bid on all assignments within the hub.  The fact that 

reporting points will not all be at one central point does not mean that the hub no longer exists.   

 Second, BLET’s entire argument flows from a flawed premise:  that this Board, in 

approving the Merger, ordered UP, for all time henceforth, to operate all of its train runs with 

home terminals at a single point in a hub and away from home terminals at other points.  

Notably, while BLET cites this Board’s merger approval order generally, it fails to direct the 

Board’s attention to any specific place in that order where the Board conditioned that approval 

on the perpetual (much less temporary) maintenance of all runs with home terminals at central 

points.  The reason for this omission is clear:  the Board imposed no such requirement.  Indeed, 

the words “hub” and “spoke” appear nowhere in the Board’s entire 358-page order approving the 

Merger.  Instead, the Board approved the Merger because it would result in quantifiable public 
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benefits, more efficient routes, increased capacity and capital investment, and improvement of 

service.  1 S.T.B. at 369.  Nothing in the Board’s approval of the Merger states that UP could 

never have pool operations like those allowed by the Award. 

 In fact, with regard to the protection of its employees as a result of the Merger, what UP 

was required to do was made explicit by the Board:  UP was ordered to make the labor protective 

conditions of New York Dock applicable to its employees.  1 S.T.B. at 452-53.  Under that 

portion of the Board’s order, issued in accordance with 49 U.S.C. § 11326, engineers receive 

protection from, among other things, merger-related job abolishments, reductions in income, and 

relocation expenses.  The Board did not also require UP to set up or maintain centralized home 

terminals for all operations within a seniority district. 

 BLET’s arguments that the Award violates some provision of this Board’s order 

approving the Merger is completely incorrect and should be rejected. 

D. The Kenis and Perkovich Awards Are Irrelevant 
 

 Unable to persuasively argue that Arbitrator Zusman’s interpretation of Side Letter No. 3 

is irrational or wholly baseless, BLET instead argues that it is somehow inconsistent with awards 

previously issued by Arbitrators Kenis and Perkovich.  The Kenis and Perkovich Awards 

concluded, based on specific language in the St. Louis, Kansas City, North Little Rock/Pine 

Bluff, and Houston II merger implementing agreements, that UP had given up its right to utilize 

the procedures of Article IX in those hubs if the new pool operations would nullify or modify 

any provision of those merger implementing agreements.  In contrast, under the different 

language of the LA Hub Agreement, Arbitrator Binau had concluded that UP had not given up 

its right to utilize a provision of another national RLA collective bargaining (Article II of the 
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1971 National Agreement) to extend the switching limits of a terminal.  Carrier Ex. 11.
7
  BLET’s 

arguments ignore the crucial differences between the language of the merger implementing 

agreements under consideration by Arbitrators Kenis and Perkovich and that of the LA Hub 

Agreement. 

 First, and most notably, none of the implementing agreements interpreted by Arbitrators 

Kenis and Perkovich contained any language like that of Side Letter No. 3.  As discussed above, 

the instant dispute centers around their competing interpretations of that critical document.  In 

the Award, Arbitrator Zusman agreed with UP’s interpretation of Side Letter No. 3 as allowing 

UP to utilize its Article IX rights to establish the new pool operations at issue.  For the reasons 

explained above, Arbitrator Zusman’s ruling was fully compliant with the plain language of Side 

Letter No. 3, as he found that UP’s proposed pool operations were “new” because they were 

different from those set forth in LA Hub Agreement.  Given that Arbitrators Kenis and Perkovich 

never considered any agreement containing the language of Side Letter No. 3, their awards are 

completely irrelevant to this dispute.  Union Pac. Corp. – Control & Merger – Southern Pac. 

Transp. Corp., 2010 WL 5125512, *9-10 (STB 2010) (analyzing the actual agreement language 

relied on by Arbitrators Kenis and Perkovich). 

 Moreover, even if the existence of Side Letter No. 3 could be ignored, there are other 

critical differences between the language of the LA Hub Agreement and the implementing 

agreements considered by Arbitrators Kenis and Perkovich.  Those distinctions were specifically 

recognized as pivotal in this Board’s decision upholding the Perkovich Award.  Id. at *9-10.  In 

that decision, this Board held that both Arbitrators Kenis and Perkovich had based their awards 

on an “Applicable Agreements” clause in the four implementing agreements that they 

                                                 
7
 Article II is very similar to Article IX in that it allows UP to make changes to switching limits on an expedited 

basis by service of a notice on the impacted unions.  Union Pac. Corp. – Control & Merger – Southern Pac. Transp. 

Corp., 2010 WL 5125512, *2 (STB 2010). 
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considered.  That clause stated that the pre-existing national RLA collective bargaining 

agreements (such as Article II and Article IX) would apply, but that “where conflicts arise, . . . 

the specific provisions of [the hub merger implementing agreement] shall prevail.”  Id. at *9.  

This Board found that Arbitrator Perkovich had not egregiously erred in concluding that the 

Applicable Agreements clause prohibited UP from modifying or nullifying a provision of those 

merger implementing agreements through the use of Article IX.  Id. at *9-10.   

 While Union Pacific continues to disagree with the Kenis and Perkovich Awards, they 

are completely irrelevant to the instant dispute because, as this Board has already found, the LA 

Hub Agreement does not contain an Applicable Agreements clause.  Id. at *9.
8
  As this Board 

held, Arbitrator Binau therefore “properly distinguished” the Kenis Award from a dispute arising 

under the LA Hub Agreement.  Id. at *9 (citing Carrier Ex. 11, at 21 (Kenis Award was “based 

on specific agreement language not found in the” LA Hub Agreement)).  Given these crucial 

language differences, the Binau Award broadly concluded that the LA Hub Agreement 

“preserves all national agreements that existed prior to the creation of the Los Angeles Hub.”  

Carrier Ex. 11, at 23 (emphasis added). 

 BLET’s arguments concerning the Kenis and Perkovich Awards are misplaced, as those 

Awards arose under completely different contractual language than does the dispute at bar.  The 

present case turns on the proper interpretation of Side Letter No. 3, which was before neither 

Arbitrator Kenis nor Perkovich.  As discussed above, Arbitrator Zusman’s interpretation of Side 

Letter No. 3 was proper, especially given Arbitrator Binau’s conclusion that all of UP’s rights 

under national collective bargaining agreements such as Article IX were preserved in the LA 

                                                 
8
 Similarly, Public Law Board No. 7577/Award No. 2 (Carrier Ex. 40), held that the San Antonio Hub Implementing 

Agreement, which also does not contain an Applicable Agreement clause, did not preclude UP from utilizing its 

rights under Article II to extend switching limits in Laredo, Texas, even though doing so would change the terms of 

the San Antonio Hub Implementing Agreement.   
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Hub Agreement.  BLET’s arguments to the contrary most certainly do not satisfy its burden 

under the tightly circumscribed Lace Curtain standard of review. 

E. BLET’s Arguments Regarding UP’s Rationale For Its New Pool Operations Are 

Outside This Board’s Jurisdiction and Factually False 
 

 BLET spends much time in its Brief criticizing Arbitrator Zusman’s factual findings that 

the new pool operations would improve UP’s operational efficiency rather than merely cause a 

savings in labor costs.  Arbitrator Zusman considered this issue because it was relevant under 

Article IX.  After Article IX went into effect, Arbitrator LaRocco was named to chair the 

“Informal Disputes Committee” that answered questions about the meaning of the new 

agreement.  One of those questions, known as Issue No. 3, asked whether, under Article IX, 

“Carriers may extend or rearrange interdivisional service established prior to the effective date of 

Article IX . . . .”  Carrier Ex. 8, at 1-2.  In response, Arbitrator LaRocco concluded that railroads 

could indeed issue Article IX notices covering territories already covered by prior notices unless 

the new service was “a substantial recreation of the prior interdivisional service designed solely 

to obtain the more favorable conditions in the 1986 National Agreement.”  Id. at 5. 

 Thus, to determine whether UP could establish its new service under Article IX, 

Arbitrator Zusman looked to see whether the new pool operations were designed solely to obtain 

the more favorable conditions of the 1986 National Agreement, which called into question why 

UP was making the changes it wished to make.  But that issue deals exclusively with the proper 

interpretation of Article IX.  It has nothing to do with the proper interpretation of Side Letter No. 

3, which only raises the question of whether the July 17, 2013, Notice involved “new pool 

operations not covered in” the LA Hub Agreement.  Because Article IX is an RLA collective 

bargaining agreement and is not part of this Board’s New York Dock Conditions, BLET’s 

arguments regarding this portion of the Award fall outside this Board’s jurisdiction. 
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 Moreover, even if BLET could properly make its arguments to this Board, all of its 

contentions would necessarily fail under the Lace Curtain standard of review.  In Grand Trunk 

W., the ICC specifically held that it would “not review arbitrator’s decisions on issues of 

causation, . . . or resolution of other factual questions.”  7 I.C.C.2d at 1043 (citing Lace Curtain, 

3 I.C.C.2d at 736).  See also Misco, 484 U.S. at 38 (“[A]n arbitrator must find facts and a court 

may not reject those findings simply because it disagrees with them. . . . [I]mprovident, even 

silly, factfinding” is not grounds to overturn an arbitration award).  Clearly, Arbitrator Zusman’s 

finding that UP was motivated not only by a desire to save labor costs, but also by a desire to 

improve the overall efficiency of its operations, is a factual finding that is therefore outside of the 

scope of review. 

 Moreover, even if this Board did review factual findings, it would be impossible to 

conclude that Arbitrator Zusman’s conclusions were irrational or wholly baseless.  Although 

BLET claims that no evidence supported UP’s arguments that operational deficiencies would 

result from the new pools, nothing could be further from the truth.  As discussed above, for the 

“short runs” between Yermo and West Colton and between Yuma and West Colton, having  

home terminals at the more easterly points provides for better predictability of service.  This is 

true because the trains coming from the east are frequently delayed, and their arrival times 

difficult to predict.  Calling engineers to begin work at Yermo and Yuma rather than having 

them waiting at those locations after they arrive in West Colton leads to better service.  Indeed, 

given the limited space at Yuma, if a crew is not ready to take an arriving train, that train may 

block the tracks and delay other trains.  As UP explained before Arbitrator Zusman, and as its 

General Director of Labor Relations testified during the earlier court proceedings, the result 

would be faster train velocities that would allow UP to run more trains, hopefully leading to 
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higher market share and an increase in the number of jobs for engineers.  Award at 13; BLET 

Appx. at 284-85.  Moreover, as Arbitrator Zusman concluded, the fact that some savings would 

come from reduced labor costs hardly means that the new pools were “designed solely to obtain 

the more favorable conditions of the 1986 National Agreement,” as BLET had to prove to 

succeed under Issue No. 3.  Carrier Ex. 8, at 5 (emphasis added). 

 BLET ignores this evidence and criticizes UP for the fact that the new pool operations 

will result in a reduction in held away from home terminal time and the unnecessary use of 

pilots.  BLET’s arguments fail to recognize why Article IX exists.  As Arbitration Board No. 586 

concluded, Article IX’s “entire purpose” is “to permit carriers to improve the efficiency of their 

operations . . . .”  (Carrier Ex. 26, at 7).  See also Award at 14 (“Article IX was to create 

efficiency . . . .”).  The definition of “efficiency” is “the ability to do something or produce 

something without wasting materials, time, or energy . . . .”  Merriam-Webster Dictionary, 

available at http://www.merriam-webster.com/dictionary/efficiency.  Paying engineers to sit in 

Yermo and Yuma while they wait for trains is obviously not “efficient.”  Similarly, it is 

incredibly inefficient to use pilots between Yermo to West Colton, thereby paying two engineers 

to operate a train that can be operated by one.  The fact that these increases in efficiency also 

involve labor savings hardly makes them inappropriate.   

 Again, arbitral precedent supports Arbitrator Zusman’s decision.  In Public Law Board 

6740/Award 2 (attached hereto as Ex. F), the carrier maintained a train run from Oakland to 

Fresno, running through Stockton.  Because of high traffic, the carrier wound up being forced to 

deadhead engineers from Oakland to Stockton where they would board the train.  The carrier 

subsequently served an Article IX notice to create a run that began at Stockton.  The arbitrator 
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held that the new run was proper under Issue 3 of the Informal Disputes Committee because 

reducing deadheading costs would increase the carrier’s efficiency.  Ex. F at 8. 

 For all of these reasons, BLET’s challenge to Arbitrator Zusman’s conclusions regarding 

whether the new pools were “designed solely to obtain the more favorable conditions of the 1986 

National Agreement” should be rejected.
9
 

F. BLET’s Arguments Regarding the Conditions for the New Service Imposed By the 
Award Are Beyond the Board’s Jurisdiction 

 
 Finally, BLET concludes its Brief with an attack on the portion of Arbitrator Zusman’s 

Award that adopted UP’s proposed terms and conditions as those under which engineers would 

operate the new pool operations.  As discussed above, under Article IX, if the parties are unable 

to agree on the terms for new pool operations, they proceed to arbitration under § 4 of Article IX.  

Carrier Ex. 1 at § 4.  The arbitrator then imposes those terms and conditions. 

 Again, the question of what the terms and conditions of the new service should be 

addresses only the meaning of Article IX.  It does not concern the meaning of New York Dock 

or of the LA Hub Agreement.  In fact, this portion of BLET’s Brief (pages 17-19) never cites to 

the LA Hub Agreement or New York Dock, but only to § 2 of Article IX.  As a result, none of 

BLET’s arguments regarding the terms and conditions can be considered by the Board; all fall 

within the RLA’s arbitration appeal process that required BLET to file suit in federal district 

court. 

 Moreover, even if this Board could review Arbitrator Zusman’s conclusions regarding the 

proper terms and conditions for UP’s new service under Lace Curtain, BLET’s objections would 

                                                 
9
 BLET suggests that UP should have produced some kind of study to validate that the new pool operations will in 

fact be more efficient.  No Article IX arbitrator has, to UP’s knowledge, ever required such proof.  UP provided 

Arbitrator Zusman with copies of many Article IX decisions (Carrier Exs. 4, 26, 28, 32-34, 36, 41).  In all of these 

cases, the railroads did what UP did here:  explained how the new operations would increase efficiency.  None of the 

awards cite any study, and BLET’s unprecedented suggestion that a formal study is required should be rejected. 
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still fail.  As shown below, Arbitrator Zusman’s conclusions were most certainly not egregiously 

wrong; in fact, they are in keeping with well-established Article IX precedent. 

 Under § 1 of Article IX, the process for creating new train runs begins when the carrier 

serves notice of its intent to create such new service together with its proposed terms and 

conditions under which the employees would provide that service.  Section 2 of Article IX 

imposes certain minimum standards for these terms and conditions.  Specifically, Article IX 

requires that runs be adequate for efficient operations (Id., § 2(a)), provides how longer runs are 

to be compensated (Id., § 2(b)), requires the carrier to provide transportation to employees under 

certain circumstances (Id., § 2(c)), and provides for certain meal allowances (Id., §§ 2(d)-(e)).  

While the parties are free to agree to additional terms and conditions, they are not required to do 

so (Id., § 2(f)). 

 Article IX precedent is clear that arbitrators are not permitted to impose terms and 

conditions inconsistent with the minimums established in § 2.  For instance, in Arbitration Board 

No. 493, the arbitrator refused to provide a meal allowance beyond that permitted by § 2 of 

Article IX, or to increase the overtime payments required therein.  Carrier Ex. 33, at 4, 6.  

Because the methodology for paying runs in excess of a basic day is set in § 2 of Article IX, 

when UP was permitted to create the Dolores to Yermo and Dolores to Yuma runs, Arbitration 

Board No. 580 rejected BLET’s efforts to cover those new assignments under an agreement 

calling for higher wage rates.  As the arbitrator flatly stated, “This Board lacks the authority to 

change rates of pay.”  Carrier Ex. 36, at 3.  A similar result was reached in Arbitration Board 

No. 507, where the arbitrator stated that he lacked authority to change deadheading pay, held 

away from home terminal pay, extra board pay, overtime pay, pay for initial terminal delay, and 
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meal allowances.  Carrier Ex. 34, at 8-25.  That award also refused to award additional labor 

protective conditions beyond those required by § 7 of Article IX.  Id. at 31-32. 

 Similarly, Article IX arbitrators frequently reject other terms and conditions proposed by 

unions that will increase a carrier’s cost of operations.  These rulings are based on the 

fundamental reason that Article IX exists – to increase the efficiency of a carrier’s operations.  

Thus, for instance, when BLET asked the arbitrator who allowed the creation of the Dolores long 

runs to increase the amount of time that engineers would have to report to work when called 

from 90 to 180 minutes, the arbitrator refused, finding that impacted engineers could relocate 

closer to Dolores and be compensated for their moving expenses under § 7.  Carrier Ex. 36, at 2.  

Similarly, Arbitration Board No. 507 refused to require an increase in call in time so engineers 

living in the old work location (Lufkin, Texas) would not have to relocate to a place closer to the 

new work location (Houston, Texas), finding that such a proposal could lead to train delays and 

would only serve to benefit employees who voluntarily elect to reside in one place and work in 

another.  As the Arbitrator held, “we do not believe the Carrier should bear the cost of 

inefficiency and delay for such individuals.”  Carrier Ex. 34, at 30. 

 Here, BLET proposed terms and conditions far beyond those permitted under Article IX.  

See Appendix A to BLET Arbitral Submission.  Its proposals were, in fact, a list of “poison 

pills” meant to ensure that UP would never want to establish its proposed new service.  For 

instance, BLET’s proposal would have created additional overtime pay (prohibited by § 2 of 

Article IX), additional call time for engineers to report to Yermo or Yuma (up to four hours), and 

guaranteed and lengthy time off in West Colton (up to 48 hours).  As discussed above, similar 

proposals have been rejected by numerous Article IX arbitrators. 
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 Notably, BLET’s Brief offers no real analysis of its proposals.  BLET cites no Article IX 

arbitration award approving the types of terms and conditions it proposed; it also cites no 

precedent that disagrees with any of the awards cited above.  Most importantly, BLET offers no 

explanation of how Arbitrator Zusman’s rejection of its proposed conditions can be set aside 

under the Lace Curtain standard as irrational or wholly baseless.  Absent proof to that effect, 

BLET fails to make a cognizable argument to this Board. 

 Unable to cite any precedent to support its position, BLET falsely contends that 

Arbitrator Zusman did not really consider its proposals.  The language of the Award belies that 

assertion.  As the Award specifically states, “The Board has directed its attention to the full 

Carrier proposal and the many issues raised by the Organization.”  Award at 18.  Arbitrator 

Zusman made clear that he understood that he had the authority to assure that UP’s proposed 

terms were “reasonable and practical,” as required by § 2 of Article IX.  Award, at 19.  He 

specifically found that they were.  He then went on to address the reasonableness and practicality 

of BLET’s proposals and concluded that “almost all of the Organization’s requests would 

increase Carrier costs or more importantly, to increase inefficiency of operations, the antithesis of 

Article IX, Section 2(a) . . . .”  Award at 19-20 (emphasis in original). 

 BLET misleadingly ignores all of this specific Award language.  Instead, it selectively 

quotes the portions of the Award in which Arbitrator Zusman made it clear that his jurisdiction to 

consider certain proposals made by BLET was constrained by § 2 of Article IX (for example, 

changes to overtime pay).  As shown above, that holding is completely consistent with Article IX 

precedent, and BLET cites no case to the contrary.   BLET cannot persuasively contend that 

Arbitrator Zusman did not consider the merits of its other proposals given that he specifically 

explained that he was rejecting them as unreasonable.  Award at 19-20.   
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 There is no egregious error here.  The Award is completely consistent with Article IX 

precedent.  BLET’s appeal therefore fails.
10

  

CONCLUSION 

 WHEREFORE, for all of the foregoing reasons, BLET’s appeal of Arbitrator Zusman’s 

Award should be rejected.  

      Respectfully submitted, 
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 In the conclusion to its Brief, BLET cites correspondence between Union Pacific and the United Transportation 

Union regarding a completely separate dispute in Texas regarding a New York Dock notice Union Pacific has 

served.  BLET states that it agrees with UTU that Union Pacific is trying to use New York Dock in Texas to 

circumvent the procedures required under the Railway Labor Act.  Union Pacific is baffled by BLET’s reference to 

this dispute with UTU, which involves a completely different area of the railroad and has nothing to do with the 

language of Side Letter No. 3.  Indeed, in the instant case, Union Pacific is not using New York Dock to make 

changes, but is instead using the procedures set forth in Article IX, an RLA collective bargaining agreement.   
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Employees' Member: E. L. (Lee) Pruitt 

Carriers' Member: Randal P. Guidry 
Neutral Member: Marty E. Zusman 

Organization's Questions for Arbitration 

Question No. 1 

Does the Carrier's proposal of July 17, 2013 (as modified) create new pool 
operations not covered in the Merger Implementing Agreement for the Los 
Angeles Hub? 

Question No. 2 

Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 1986 
BLE National Arbitration/ Agreement, to change or merge seniority districts 
created by the Merger Implementing Agreement for the Los Angeles Hub 
and the Merger Implementing Agreement for the Southwest Hub? If the 
answer is "no," can the Carrier use Article IX, Section 2 & Section 4 (a) of 
the 1986 BLE National Arbitration/Agreement to remove service from the 



seniority district created by the Merger Implementing Agreement for the Los 
Angeles Hub to the Merger Implementing Agreement for the Southwest 
Hub? 

Question No. 3 

If the Carrier's proposal of July 17, 2013 (as modified) is a legitimate good 
faith exercise of a contractual prerogative, what shall be the terms and 
conditions governing engineers assigned to or working in the interdivisional 
service between Yermo, California and West Colton, California, and between 
Yuma, Arizona and West Colton, California? 

Carrier's Questions for Arbitration 

Question No. 1 

Do the proposed interdivisional operations between Yermo, Califomia, and 
West Colton, California, and between Yuma, Arizona, and West Colton, 
California, set forth in Union Pacific Railroad Company's notice dated July 
17, 2013, comport with the provisions contained in Side Letter 3 of the Los 
Angeles Hub Implementing Agt·eement and Atticle IX of the 1986 BLE 
National Arbitration/Agreement, as amended by Article IX of the 1991 BLE 
National Agreement? 

Question No. 2 

If the foregoing question is answered in the affirmative, and in accordance 
with the requirements set forth inAtticle IX, Section 2 & Section 4 (a) of the 
1986 BLE National Arbitration/ Agreement, what shall be the terms and 
conditions governing engineers assigned to or working in the interdivisional 
service between Ycrmo, California and West Colton, California, and between 
Yuma, Arizona and West Colton, California? 

Background 

This dispute revolves around the Los Angeles (LA) Hub Agreement and is centered 
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upon Side Letter No. 3. The fundamental issue at bar is this: Does the Carrier have the 
right within the language of Side Letter No. 3 to change the "home" and "away-from
home" terminals and call that, "new pool operations not covered" by the LA Hub 
Agreement? 

As background, on August 12, 1996, the Surface Transportation Board approved a 
merger of the Union Pacific and Southem Pacific railroads subject to the New York Dock 
Labor Protective Conditions. During the process, an arbitrator imposed conditions to 
control the merger on the area herein under dispute by creating the Los Angeles Hub 
Agreement. The January 16, 1999 LA Hub Agreement set aside previous seniority 
districts creating hubs, which allowed engineers to run any service within hubs from the 
"home" terminal to the "away-from-home" terminals. This system was in place under the 
LA Hub Agreement with different pool operations, including the "West Colton-Yenno" 
and the "West Colton-Yuma" pools, with West Colton as the home terminal in each 
operation. The LA Hub Agreement included Side Letter No. 3. This instant dispute began 
when the Union Pacific Railroad Company (hereafter the Carrier) proposed major changes 
on Febrnary 11, 2013 and began discussions culminating in a new notice now before this 
Board. 

On July 17, 2013, the Carrier served notice proposing terms and conditions for a 
"new" pool freight service extending from two different home terminals: Yermo, 
Califomia and Yuma, Arizona both going to an away-from-home terminal in West Colton, 
California. It argued that the Interdivisional Notice was proper and controlled by Article 
IX (Interdivisional Service) of the May 19, 1986 Award of Arbitration Board No. 458. 
The Arbitration Board imposed the 1986 BLET National Agreement which gave the 
Carrier the right under Article IX to propose the new pool freight service. The Carrier had 
withdrawn the earlier February proposal after discussions with the Brotherhood of 
Locomotive Engineers and Trainmen (hereafter the Organization) led to reconsideration. 

In the July 17, 2013 proposal, the Carrier left intact a "long run" operation from 
Dolores, California as the home terminal with two different pools operating to away-from
home terminals at Yermo, California and Yuma, Arizona. The Cal'l'ier made a major 
change in the "sh01t rnn" pool service by reversing the home and away-from-home 
terminals for crews operating between West Colton to Yermo, Califomia and from West 
Colton to Yuma, Arizona. Where the Carrier had previously established the service under 
the LA Hub Agreement between these points with West Colton as the home terminal and 
the other two cities as the away-from-home terminals, a hub and spoke model, it now 
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proposed reversing the designated terminals. The starting point for the unassigned through 
freight pools that were proposed would be the home terminal at Yermo, California and the 
home terminal at Yuma, Arizona, with the away-from-home terminal at West Colton, 
California for both "sh01t runs" service. The Carrier argued that this new interdivisional 
service was proper pursuant to Atticle IX of the 1986 BLET National Agreement as 
needed for efficiency. The Organization argued the proposal was certainly not "new" 
service and the Carrier was estopped by Side Letter No. 3 to the LA Hub Agreement. 

The parties failed to reach any settlement on the prope1ty. The Organization 
maintains that the Carrier lacked the Agreement right to invoke Article IX and make the 
changes proposed. The Carrier was prohibited from doing so by the identical language of 
the Los Angeles and Southwest Hub Implementing Agreements in Side Letter No. 3 from 
the LA Hub Agreement and Side Letter No. 2 from the SW Hub Agreement. Those Side 
Letters left intact existing pool arrangements as stated: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

The Organization holds that the Carrier was barred from its proposed changes by the 
conditions set in the Hub Agreements, supra. The Carrier disagreed arguing that the Hub 
Agreement and Side Letter No. 3 made this change proper and codified its right to do so. 
Unable to resolve the dispute the Organization filed suit in the United States District Court 
for the Northern District of Illinois on August 21, 2013 to enjoin the Carrier from its 
unilateral attempt to implement the changes in its July 17, 2013 (as modified) notice. 
Following a day of testimony and evidence, the patties agreed to create this instant Board 
to decide the issue at bar, while the federal case is stayed (BLET vs. Union Pacific, Case 
No. 13-cv-5970 N.D. Illinois). 

Position of the Union 

The Organization's contention is that under the conditions of this claim, the Carrier 
is not creating anything "new''. Under the LA Hub Agreement, the Carrier already has on 
this property all that it is now requesting. In Section III (Pool Operations/ Assigned 
Service), the Carrier has service with a home terminal at West Colton with operations run 
as separate pools to away-from-home terminals ofYermo, California and Yuma, Arizona. 
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These terminals on the two sho1t runs remain the same terminals. There is no change 
being proposed in the mileage or trackage as the proposed runs will cover the precise 
mileage, precise track and the same terminals of West Colton and Yermo, California and 
Yuma, Arizona. Article IX does not apply as the Carrier is constrained by the fact that it 
signed Side Letter No. 3, supra, which states that after the Los Angeles Hub Agreement 
pools were created that any new pool operations "not covered in this implementing 
Agreement" would be handled per Article IX. This is not a notice to create "new" pool 
operations "not covered" by this Agreement. There is no change that constitutes a "new 
pool created" as the one proposed by the Carrier is already covered by this Implementing 
Agreement. 

What the Carrier has proposed is not permissible under the Hub Agreement as it is 
not a "new" pool created after this Agreement. All that the Carrier is proposing is to 
reverse the home terminal and away-from-home terminals to create cost savings. The 
Organization argues that the Carrier is rearranging the service to gain economic advantage 
in two key ways. First, the Carrier has had a difficult time obtaining qualified and 
certified engineers to take the West Colton to Yermo route which is a difficult grade and 
pays significantly less money. Qualified engineers bid off to routes where they can make 
more money, leaving less qualified junior engineers forced to take the West Colton-Yermo 
rnns. Since they are less qualified, the Carrier has to pay for a pilot to ride along, raising 
costs. The Organization argues that if senior engineers had Yermo as a home terminal, 
they would more like! y take the rnn, reducing Carrier costs. Second, at Yuma, where there 
is less track space, it is difficult to know when the Carrier will need a train to depa1t since 
trains are arriving from the east across country, so they must keep a crew waiting. When 
the engineer is waiting more than sixteen (16) hours, the engineer must be paid held away
from-home terminal time. This is a payment made while engineers are not working, 
raising the Canier's costs. There is no efficiency gained, no real change occurring, and no 
arbitral precedent to suppo1t this as "new service". The Carrier is simply trying to rnn 
around the Agreement and Side Letter No. 3 to substantially reduce labor costs. 

The Organization holds that as this proposed interdivisional service is the very same 
service which already exists, a substantial reconstrnction to obtain only economic gains, it 
is not permissible. Side Letter No. 3 controls the creating of any new service not 
contained in the LA Hub Agreement. This is not a new pool operation and the Carrier may 
not institute it. 

The Organization argues that the issue has been previously visited between this 
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Organization and the Carrier at various other locations. In Arbitration Board No 581, 
Arbitrator Kenis held that the Union Pacific Railroad Company could not use Atticle IX in 
an attempt to create service changes due to the fact that where a Hub Agreement conflicted 
with other Agreements, the Hub must prevail. Similarly, the Organization points to 
At·bitration Board No. 590 on this same property with this same LA Hub Agreement, that 
while supp01ting the Carrier in that dispute, specifically stated that the Kenis Award was 
on target in that where conflicts arise, language controls. In Board No. 590, Arbitrator 
Binau maintained that under Atticle VI, Section C of the LA Hub Agreement, "National 
Agreements prevail over the Los Angeles Hub Agreement." At·bitrator Binau did not 
consider Side Letter No. 3 which given his finding would prevail in this dispute. 
Similarly, in Arbitration Board No. 589, At·bitrator Perkovich agreed and stated that, "the 
Hub Merger Implementing Agreements 'shall prevail'." In all of these disputes, the 
arbitrators found that when conflicts occurred in the Hub Agreements, the specific 
language held: "except as otherwise provided herein." Within this Hub Agreement there 
already exists this pool operation and the restrictive language is clear: "New pool 
operations not covered in this implementing Agreement". Therefore, it is not new to 
propose it and the Carrier cannot use Article IX of the 1986 National Agreement to 
recreate an existing service. That violates the Agreement as supp01ted by the above 
At·bitration Boards, given the explicit language in Side Letter No. 3. 

Position of the Carrier 

The Carrier argues that the proposed Interdivisional Service is an entirely "new" 
pool operation permitted by Article IX of the I 986 BLET National Agreement. It points to 
the fact that the Informal Disputes Committee considering A1ticle IX answered the 
question: "Can established Interdivisional Service be extended or rearranged under this 
Atticle". The Interpretation of At·bitrator La Rocco in Issue 3 stated in pertinent patt that: 

... The Carriers have the right to establish ... rearranged interdivisional 
service and it constitutes new service within the meaning of At·ticle IX 
unless it is a substantial re-creation of the prior interdivisional service 
designed solely to obtain the more favorable conditions in the 1986 National 
Agreement". 

The Can'ier argues that even if this new service which reverses the away-from-home and 
home terminal designations were a substantial re-creation, it is still not designed solely to 
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obtain more favorable conditions. In fact, the terms and conditions of the prior service 
already established are largely carried forward in the Carrier's notice. As such, it is 
permissible. This service is designed to create efficiencies between long and short runs 
taking advantage of the changes that have been introduced to rail se1vicc. It is not 
designed solely to obtain more favorable conditions. 

The Carrier introduced figures that millions of dollars have been spent to create 
improvements including the development of some second track and a Colton Crossing 
Flyover above BNSF's route through West Colton. Moreover, the Carrier provided data 
and argument that the proposed new pool operations with home terminals of Yuma and 
Yermo for short runs, will provide efficiencies not presently existing in the movement of 
traffic for customers. The Carrier argued herein that the modifications improved "the 
velocity, efficiency and consistency ofits operations". However, to make maximum use of 
the changes and projects on long runs which will operate through West Colton, the short 
runs in this dispute, which cost more to operate, must become more efficient. The east 
bound trains originate near West Colton and can be more efficiency controlled. The west 
bound trains that originate in the east, for example Chicago, arrive at inconsistent times 
caused by numerous types of delays, requiring crews to wait at Yuma, Arizona, the away
from-home terminal. This is inefficient and reducing the time will reduce held away
from-home pay. By changing Yuma to a home terminal, the Carrier will gain efficiency in 
connection to long runs and additionally, the Carrier argues it is permissible by the LA 
Hub Agreement. 

The Carrier points to the decision by Arbitrator Binau in Arbitration Board No. 590 
recognizing the Carrier's right to introduce new pool service under the National 
Agreement. Arbitrator Binau stated on this prope1ty and about the LA Hub Agreement 
that, "Article VI, Section C of the Los Angeles Hub Agreement prese1ves all national 
agreements that existed prior to the creation of the Los Angeles Hub." Article IX is 
therefore preserved and Side Letter No. 3 simply confirms that fact by its title and 
language: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

As for the Organization's argument that the LA Hub Agreement takes precedence in 
that Side Letter No. 3 specifically denies the right of the Carrier to create service which is 

7 



not new: this service is new. The Can'ier argues that the Organization's reading of the Los 
Angeles and Soi1thwest Hub Agreements is off mark. The O!'ganization is selectively 
arguing a few disconnected words not read in full comprehension of the total phrase and 
intent. The intent is stated, "New Pools created after this Agreement" and that is what the 
Canier has proposed at bar. This is a new pool. There is nothing in the LA Hub 
Agreement with a home terminal at Yuma, Arizona. There is nothing in the LA Hub 
Agreement with a home terminal in Yermo, California and West Colton is not operated in 
the LA Hub Agreement as an away-from-home terminal. Therefore, it is new service. In 
supp01t of its argument the Canier has pointed to a number of Awards holding that the 
Cal'rier has the right under the National Agreement to propose new service when it deems 
such service proper (Public Law Board 7577, Award No. l; Arbitration Board No. 590; 
Arbitration Board No. 580, centered on the letter of March 5, 2002 of the Organization's 
Submission to that dispute). The Carrier fundamentally disagrees with the Organization's 
arguments that these proposed pool operations are already covered in the Los Angeles Hub 
Agreement or the Southwest Hub Agreement. 

Discussion and Findings 

The Board has studied this full and detailed record. In support of its position, the 
patties have attached a long list of Awards and citations to support all of the various 
arguments raised in Submissions, Rebuttal Submissions and argument at the hearing. 
After full consideration, we reach the following conclusions. 

Fundamental to the case is BLET's Question No. I, "Does the Canier's proposal of 
July 17, 2013 (as modified) create new pool operations not covered in the Merger 
Implementing Agreement for the Los Angeles Hub?" The key issue is decided on the 
language of Side Letter No. 3: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

Clearly, the determination of the meaning of this Side Letter is central to this dispute. The 
Organization argues that because the Los Angeles and Southwest Hub Agreements already 
have pool service between Yermo and West Colton and Yuma and West Colton, this is not 
new service. Further, this already existing service is included in Side Letter No. 3. It is a 
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contractual limitation that stops the Carrier from invoking Article IX of the 1986 National 
Agreement. 

Central to the argument of the Organization is that this limitation is similar to that 
found by Arbitration Board No. 581 (Kenis Award) and Arbitration Board No. 589 
(Ferkovich Award) which held in other hub agreements that when the Hub Agreement 
conflicts with other Agreements, the Hub Agreement language must prevail. Further, 
Arbitration Board No. 590 (Binau Award) which arbitrated this ve1y LA Hub Agreement 
found similarly that under Article VI, C. that, "National Agreements prevail over the Los 
Angeles Hub Agreement". However, Binau did not interpret Side Letter No. 3, which is a 
clear contractual limitation to the use of Article IX as Article VI, C. states, "except as 
specifically provided herein ... ". The Organization argues that Side Letter No. 3 
specifically protects this already existing service from change. Side Letter No. 3 permits 
the use of Article IX for proposed "New pool operations not covered in this implementing 
Agreement ... (emphasis added)" The Organization is definite that the pool operations 
proposed are covered: they already exist and are therefore excluded by negotiated 
language. 

The Organization's central argument before this Board is that the language must 
mean something. The Side Letter in dispute was to create something. The Organization 
maintains that it means that the Carrier can use Atticle IX on new pool service, with the 
express restriction on existing service created by the LA Hub Agreement, i.e. "not covered 
in this implementing agreement ... "As the Organization contends: 

Instead of giving meaning to the operative language, Union Pacific argues 
that the only purpose of Side Letter No. 3 was to be "belt and suspenders" 
and to make clear that the parties were "preserv[ing] UP's Article IX 
rights ... [.]" ... "Belt and suspenders" is code for "surplussage." This Board 
should not interpret the limiting language "pool operations not covered in 
this implementing Agreement" as either a belt or braces. Neither can that 
language be reasonably interpreted as a preservation of a right to change 
operations covered by the LA Hub Agreement. 

That inte1pretation would really be absurd .... If the goal, as it says, was to 
make doubly clear (belts and suspenders) that it could use Art. IX to change 
the service put in place as pait of the New York Dock labor-protective 
conditions accompanying the 1996 merger; it would be easy to say so 
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plainly. For example, "Nothing in this Agreement shall inhibit the Carrier's 
use of Ar. IX." Or maybe, "The Carrier may change all service established 
by this implementing Agreement through Article IX." 

The Organization strongly argues that the effect of this Side Letter is to restrict the Carrier 
from what it proposes. The Organization holds that to take a pool operation running on the 
same track to the same terminals and with the very same mileage and call it "new" 
because you change the "home" and "away-from-home" terminals would render Side 
Letter No, 3 's language meaningless. 

The Carrier responds to this argument by maintaining that the language is clear and 
its notice complies with the language. It is proposing a new pool operation that is nowhere 
to be found in the Implementing Agreement. It is not relevant that it is on the same track, 
same mileage and same terminals, because it is not the same pool service, but new pool 
operations which do not exist. Nowhere in the entire LA Hub Agreement does the Carrier 
have West Colton as an away-from-home terminal and Yermo and Yuma as a home 
terminal. A change in home and away-from-home terminals is not a minor change. It is a 
major change. This is new service and in compliance with Side Letter No. 3. As new 
service it is permissible under Article IX, as preserved by Side Letter No. 3. The Carrier 
argues that to follow the Organization's argument, the only new service would have to be 
between new points where the Carrier does not operate trains or have terminals. It finds 
no restriction to this notice of July 17, 2013 and the LA Hub Agreement language or Side 
Letter. It points to Public Law Board 7318 Award 20 (Arbitrator Zusman) and Public Law 
Board 7463, Award 1 (Arbitrator Radek) which found that changes in a home terminal 
were permissible under Atiicle IX of the 1986 Agreement. 

The Organization and Carrier disagree as to the meaning and outcome of Side Letter 
No. 3. It appears on its face to be clear and unequivocal, but in the context of this dispute 
the central issue before this Board is not the same as faced by Arbitrators Kenis or 
Perkovich which had explicit language directing a conclusion e.g. Kenis, "Where conflicts 
arise, the specific provisions of this [Implementing] Agreement shall prevail ... " There is 
no clear and explicit language in this LA Hub Agreement listing the disputed reversed 
terminal designations which are "not covered in this implementing Agreement ... " There 
is no current pool service with a home terminal ofYermo, California or Yuma, Arizona. 
The purpose of the language is made clear in the underlined component as to: "New Pools 
created after this Agreement". No one in this industry would consider a change in home 
terminal as insignificant or minor. It is a major change which affects employees and the 
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Carrier's operations. The parties dispute the proper interpretation of what the language in 
Side Letter No. 3 means. It is unclear, causing the dispute over whether this is or is not 
"new" service. 

The Board finds the language has latent ambiguity which is before us as the issue at 
bar. The argument that the Organization brings before us is that given Side Letter No. 3, 
the Canier is restrained because this is the same pool service already in existence. Even 
further, that if the Carrier is permitted just to take and change the home and away-from
home terminals it is changing the language of the Agreement. The Board is not persuaded 
by those arguments. The fact is that even the Binau Award (Arbitration Board 590), which 
is the only Award to look at the LA Hub Agreement found that the Carrier could change 
the switching limits in the LA Hub Agreement, even though they were clearly listed in the 
Agreement. The Carrier could do that because it retained its rights to "all national 
agreements that existed prior to the creation of the Los Angeles Hub" as indicated in 
Article VI, Section C. 

The Board finds the same logic applies in this instant case. The Canier has not 
given up its rights; even in Side Letter No. 3 to utilize its Article IX rights involving new 
pool operations. The Board has fully considered the Organization's argument that the July 
17, 2013 proposal for new pool service was not "new", but already existing and not 
permitted under the existing Side Letter No. 3. The language of"not covered by this 
Agreement" means something and if running the same trains over the "same track" with 
the "same mileage" isn't meant, what is? The Board finds this argument unpersuasive, as 
the purpose of the language is not explicit and means what it says within the totality of the 
Agreement allowing for "New Pools created after this Agreement" when they are "New 
pool operations". What does "new" mean if not new. This pool operation does not exist. 
The proposal to make it exist is new, by any standard. 

The history of Article IX is well known. The purpose is to create an Agreement that 
would permit the latitude necessary for carriers to establish interdivisional pool operations 
improving efficiency. This improved efficiency was exchanged for "large wage increases" 
(Public Law Board 1679, Award No. 1; Arbitration Board No. 586). The focus when 
language permits "new" pool operations is whether they increase efficiency and are not 
substantially the same pool service. 

The Organization has strongly argued that the proposed service is duplication and 
has no relevance to efficiency. It argues strongly that the proposal is to gain one-sided 
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"carrier friendly only" benefits (Special Board of Adjustment No. 6741, Award No. 1). It 
maintains throughout its review of the declarations and Carrier's assertions that the Carrier 
is trying to obtain monetary gain, which could increase efficiency. However, Article IX is 
for pools that increase efficiency and thereafter might produce some monetary gain. The 
Organization argues there is no efficiency in the reversal of home terminals. As it states, 
the Carrier can already do what it proposes; has failed to explain how "engineers would 
mesh into its service once they were at the new "away-from-home" terminal" and, 

... has not offered evidence supporting its claim that its proposed changes 
will be a factor in creating "more efficient and faster service ... There are 
no intermedia1y terminals ... Swapping the location of the home terminal 
will not allow Union Pacific to avoid any bottleneck: it will not change 
where the trains start or end; it will not change the need for a crew change; 
and it will not extend any run or run through any terminal. All it will change 
is where engineers repo1t to work. There is no operational case for the 
proposal. 

The Board has considered these issues carefully to determine if the proposal is 
suppo1ted by Arbitrator La Rocco's Issue 3 Interpretation. While the Organization argues 
strongly that Atticle IX does not allow the duplication of existing service or to 
"substantially recreate" existing service, the Carrier's proposal meets the two part test. 
Arbitrator La Rocco's Issue 3 Interpretation clearly held that Carriers: 

Have the right to establish extended 01· rearranged Interdivisional Service 
and it constitutes new service within the meaning of Article IX unless it is a 
substantial re-creation of the prior Interdivisional Service designed solely to 
obtain the more favorable conditions in the 1986 National Agreement. 

The Organization argues that this is a substantial re-creation of the pool service that 
already exists. The Organization argues that the Canier cannot effectively create identical 
service or recreate or modify existing pool service for economic gain when there is no new 
intermediaty terminal, crew change points or evidence of an operational change (Public 
Law Board No. 3800, Award No. 1 with Carrier Dissent). After a review of the Carrier's 
evidence, the Board finds that this is not an improper alteration. It is a permitted 
reanangement as it does not occur simply to obtain more favorable conditions in the 1986 
National Agreement, supra. There is no persuasive base for this argument. This is new 
rearranged interdivisional service that does not now exist and is therefore permitted. 
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The Board has also studied the Organization's strong assertions that the Carrier's 
proposal is a one sided attempt to obtain benefits. As stated often and cited by Special 
Board of Adjustment No. 6741, "lt has historically been held that the impediment to 
reat'l'anging an existing interdivisional run would be to substantially recreate it in order to 
access benefits that are one-sided, i.e., 'carrier friendly only' conditions." As argued by the 
Organization, the assertions are that the Carrier is attempting both to avoid paying pilots 
and save money on held away-from-home pay to obtain one-sided benefits. The 
Organization points to the testimony of Randy Guidty and Paulo Tortorice (BLET v. UP, 
Case No. 13-cv-5970, N.D. Ill. hearing of October 1, 2013) as well as Award support to 
argue that these "new" proposals are not for any efficiencies, but to obtain one sided 
financial gain (Public Law Board No. 6740, Award No. 2; Public Law Board 6741, Award 
No. 1; Public Law Board 6449, Award No. 19). As example, Mr. Tortorice, Locomotive 
Engineer and Local Chairman testified that the proposal was "just changing the on-duty 
points" and the senior engineers are not working Yermo "because it's our lowest paid run 
in Los Angeles." (p. 89). The Organization challenges the efficiency gains and notes that 
in the Sworn Declaration of Gordon Wellington, Regional Finance Director, the proposal 
would reduce the Caniers "approximately $9.0- $10.0 million direct labor expenses ... 
by at least 2%" (BLET Appendix p. 184). This savings would be obtained not by 
efficiencies, but by keeping senior engineers at Yermo and by not having to pay the large 
financial penalty payments for held away-from-home pay at Yuma. 

Our careful reading of those Awards and of the testimony does not suppo1t the fact 
that this is one sided gain. The full testimony of General Director of Labor Relations Mr. 
Guid1y is that the proposal is instituted for efficiency. Mr. Guidty testified that: 

The overall velocity improvement is going to improve the train capacity and 
the velocity of those trains. You'll be able to operate more trains, and those 
more trains, hopefully with increased market share; we'll be able to increase 
the number of jobs available to engineers in the basin as a whole" (p. 170). 

Fmther, Mr. Guid1y testified: "And our ability to have the terminal at Yuma and Yermo 
into West Colton will better facilitate and mesh with the overall operation in the basin as a 
whole" (p. 171 ). The Carrier is permitted to create service if it is new; if it is not a 
"substantial re-creation of the prior interdivisional service designed solely to obtain the 
more favorable conditions in the 1986 National Agreement". The Informal Disputes 
Committee was clear on this point. 
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The Organization has not provided substantial evidence that the proposal is 
"designed solely" and therefore violative of the National Agreement. The Carrier 
provided sufficient proof of the efficiency obtained by the reversal in home and away
from-homc terminals. There is efficiency in increasing the pool service in a manner that 
produces fewer trains with two engineers. The fact that the Carrier saves money in 
payment for held away-from-home terminal time also means that with less hours held 
away, there is more efficiency in operations. The fact that the Carrier would not need 
pilots means it saves money, but it also means it has more efficient operations. Article IX 
was to create efficiency and this record supports the fact that a change in away-from-home 
and home terminals will produce more efficient pool service that meshes with other pools 
and increases the speed and movement of freight. The fact that the Carrier also obtains 
additional monetary gains along with efficiency does not negate its proposal. The Board 
finds the proposal is fully compatible with the operating efficiency documented. The 
change is not shown to be "merely an opportunistic maneuver singularly designed to take 
advantage of more favorable conditions" in the National Agreement (Public Law Board 
No. 5121). 

This Board finds that this is a substantial change and not a re-creation. It 
fundamentally changes the entire pool operation. Even if arguendo and we do not concede 
the point, that the Organization was correct, it is certainly not "designed solely to obtain 
the more favorable conditions in the 1986 National Agreement". The Board finds no 
evidence to draw that conclusion (see again the testimony ofR. Guidry, BLET Appendix, 
pp. 282-289). In fact, all of the evidence ofrecord indicates that the current benefits will 
remain and the proposal does not contain more favorable conditions than contained in the 
1986 National Agreement. 

Accordingly, when, as here, the Carrier can document with substantial proof that the 
change of home and away-from-home is properly new and there exists no estoppel 
language, the Board must answer the Organization's Question No. 1 and the Carrier's 
Question No. 1 with a "yes." 

Decision and Award 

The Organization has asked: "Does the Carrier's proposal of July 17, 2013 (as 
modified) create new pool operations not covered in the Merger Implementing 
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Agreement for the Los Angeles Hub?" The answer is yes. The Carrier has proposed 
something that is new. Similarly the Carrier asked: "Do the proposed interdivisional 
operations between Yermo, California, and West Colton, California, and between Yuma, 
Arizona, and West Colton, California, set forth in Union Pacific Railroad Company's 
notice dated July 17, 2013, comport with the provisions contained in Side Letter 3 of the 
Los Angeles Hub Implementing Agreement and Article IX of the 1986 BLE National 
Arbitration/ Agreement, as amended by Atticle IX of the 1991 BLE National 
Agreement?" The answer is yes. Accordingly, the Board turns to the Organization's 
Question No. 2. 

The Organization has asked in Question No. 2: "Is the Carrier allowed by Atticle 
IX, Section 2 & Section 4 (a) of the 1986 BLE National Arbitration/Agreement, to 
change or merge seniority districts created by the Merger Implementing Agreement for 
the Los Angeles Hub and the Merger Implementing Agreement for the Southwest Hub? 
If the answer is "no," can the Carrier use Article IX, Section 2 & Section 4 (a) of the 
1986 BLE National Arbitration/ Agreement to remove service from the seniority district 
created by the Merger Implementing Agreement for the Los At1geles Hub to the Merger 
Implementing Agreement for the Southwest Hub?" 

The Board has carefully reviewed the arguments by the parties to this merged 
seniority dispute. The Organization points to the facts of seniority and that the Carrier is 
prohibited from changing or merging seniority districts. Currently, the pool service from 
West Colton to Yermo, California is completely within the Los Angeles Hub. There is no 
question that in this run, work opportunities belong to the Los Angeles Hub engineers. 
The fact that the new pool service begins the run at Yermo with an away-from-home 
terminal at West Colton changes nothing major in the seniority arrangements, if 
permitted. What the Organization further objects to is that the Merger Implementing 
Agreement for the Southwest Hub would be merged or changed by the new pool service 
which has a home terminal at Yuma, At·izona and ends at West Colton. The objection is 
based on two arguments. First, Yuma is in the Southwest Hub and not in the Los Angeles 
Hub. Second, the Organization maintains that Article IX, Section 2 and 4 (a) don't apply 
wherein the Implementing Agreement from the Surface Transportation Board instituted 
seniority conditions to protect engineers from the Union Pacific-Southern Pacific merger. 
Even if the Carrier is permitted to create a new pool operation, it can't remove work from 
one seniority district and move it to another. 

The Board has studied the Organization's argument and Carrier's detailed rebuttal. 
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In this instance, the Board notes that Article IX is not in any material way in this instance 
damaging the extant seniority configuration. There is nothing in this altering of pool 
arrangements that modifies either the seniority districts, miles run in either seniority 
district or the Agreements governing these actions. Side Letter No. 3 in the LA Hub 
Agreement is identical in language to Side Letter No. 2 of the Southwest Hub Agreement. 
The miles rnn have not changed for either seniority district. It is important to note that in 
this instance, the adjacent Southwest Hub has only approximately one per cent (1 %) of 
the cul'l'ent miles run on the Yuma to West Colton pool operation. Therefore if the Board 
would conclude that the Carrier was wrong in its action, it would be tantamount to 
permitting Southwest Hub engineers to obtain an inordinate and unfair distribution of 
work, simply because the home terminal began on the 1 % of miles run, even though the 
Los Angeles engineers go over 99% of territory within the Los Angeles Hub. This would 
not result in a fair and equitable division of work. It would not be consistent with 
existing historical division of territo1y. 

The Board has considered many issues in reaching this decision. We note the 
language of the Southwest Hub, Note No. 1 holds that, "The Hub identifies the on duty 
points for assignments and not the boundaries of assignments. (This note is fmther 
explained in Side Letter No. 2)." The Board is aware that a decision has been previously 
made which authorized work allocated on the proportion of mileage rnn when work 
crossed seniority district boundaries (Public Law Board No. 6833, Award 40). 
Additionally, the Board notes that the Carrier herein has proposed new pool operations 
under Article IX, rather than a technical change or modification of seniority districts. The 
most rational outcome of this Board's determination is that it is illogical to permit a 
change from what has been currently permitted to allow those who perform almost no 
train miles on the track from Yuma to West Colton to obtain a substantial change in work 
opportunities. The Board finds that the answer to the Organization's Question No. 2 is 
that the Carrier is not proposing to "change or merge seniority districts" but to create new 
pool service. Accordingly, the Board will permit the continuation of existing 
configuration as indicated in the Carrier's proposal. The new home terminal of Yuma, 
Arizona, although technically in the Southwest Hub, will be staffed by the Los Angeles 
Hub engineers. While this may be the on duty point, their assignments on the Yuma to 
West Colton run will be almost entirely within the Los Angeles Hub and is therefore 
equitable in allocation and work opportunities under Alticle IX. 

Having resolved the two former questions of the Organization and the first of the 
Carrier, the Board turns to the fundamental question raised by both parties and pmtially 
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stated identically as, "what shall be the terms and conditions governing engineers 
assigned to or working in the interdivisional service between Yermo, California and West 
Colton, California, and between Yuma, Arizona and West Colton, California? The 
Organization prefaces this question with, "If the Carrier's proposal of July 17, 2013 (as 
modified) is a legitimate good faith exercise of a contractual prerogative", while the 
Carrier prefaces the same question with, "If the foregoing question is answered in the 
affirmative, and in accordance with the requirements set forth in Alticle IX, Section 2 & 
Section 4 (a) of the 1986 BLE National Arbitration/Agreement''. Both turn to the 
proposals at bar. 

The Board has considered the Carrier's proposal of July 17, 2013, as amended 
October 18, 2013 with attached Side Letters. It varies from the Organization's proposal, 
amended by the BLET's Rebuttal Submission to this Board; not exchanged and discussed 
on property. The facts at bar are that this Board is confronted with two different 
proposals for the new pool operations. Consideration has been given to the many 
differences included within the authority of this Board to determine conditions proposed 
before it. 

The Organization argues that the Board should not reach a decision, but permit the J 

parties to continue to negotiate the terms, The Carrier maintains that it has complied with .. I' 
Alticle IX, Section I in that it has served notice specifying "the service it proposes to 
establish and the conditions, if any, which it proposes shall govern the establishment of 
such service" (Section 1, Alticle IX). The Carrier fuither maintains that under Section 3 I 
it met and discussed the notice and unable to agree, was ready to proceed with a trial run, ; 
interrnpted by court proceedings and now with arbitration. Given Section 4, when the 
pmties can't agree it is subject to arbitration, but governed by Section 2 of Alticle IX. 

The Board has reviewed first the on-property action of the patties to this dispute. 
The record indicates that the parties met on July 17, 2013 to consider the Cat'l'ier's 
proposal. Subsequently the Organization objected to the proposal by letter sent July 24, 
2013 (misdated) and with Carrier email response of July 26, 2013. Further, the Carrier 
and Organization met again on August 13, 2013 with a third meeting planned for October 
16, 2013, cut short due to the Organization's legal action. Certainly the patties 
exchanged ideas on the proposal. The Organization maintains that the Board should not 
reach a decision, but permit the parties to negotiate the terms. The Carrier maintains that 
the terms were proper under Atticle IX, Section 2 and should be accepted by this Board. 

17 



The Board has considered the two different proposals presented by the parties. The 
Board has studied Article IX. Article IX, Section 2 governs the establishment of 
interdivisional service specifying five mandatory issues (a tlu·ough e), other reasonable 
and practical conditions suggested including any other terms or conditions the patties 
may negotiate. The Board is clearly constrained by the limiting language on our 
authority, made clear in Article IX. As Section 1 - Notice explicitly states, the "ca11'ier .. 
. shall ... specify the service it proposes ... and the conditions, if any, which it proposes 
shall govern the establishment of such service." This puts a painfully difficult burden on 
the Organization to propose or negotiate conditions. The Organization argues that the 
change to a vety distant new home terminal will cause drastic work life issues on the 
employees. Cettainly, the Board is sensitive to the fact that Yermo is around 100 miles 
away and Yuma over 200 miles away from the cu1rnnt home terminals. This is a long 
distance to transverse and will most likely require employees to make tough life choices, 
including relocating. 

The Board is restrained in its actions under Section 4 to those aspects delineated by 
Section 2 and within the framework of constraint to narrowly observe the purpose of the 
language. The Board notes that the two proposals are exact only in Carrier's October 18, 
2013, Sections 6, 8, 9 and 12. They are largely similar in other areas with additional 
language, as example, in Carrier's Sections 1, 2 or 3. Each difference is important. The 
Board has directed its attention to the full Carrier proposal and the many issues raised by 
the Organization. 

The Board finds nothing in the Carrier's proposal that would run counter to the 
language of Aiticle IX and therefore to directly question its applicability. The 
Organization has argued that the new home terminals are less desirable living areas. The 
Organization also raises a large number of issues based on the fact that ifthe employee 
continued to live at their current location, they would incur onerous burdens of time and 
family issues working at the distant new home terminals. Accordingly, the Organization 
asks this Board to find that the severity of the effect be moderated creating more 
"reasonable and practical" conditions. The Organization requests a tie up for 24, 36 or 48 
hours rest which would allow employees time to be with their families. The Organization 
also requests a call time of at least four ( 4) hours advance notice necessary for the extra 
time the employees would need to get to their work location. The Organization also 
wants reverse lodging to be permanent so that employees would have a place to stay. The 
Board is restrained from such action as there is no justification for the Carrier to absorb 
these costs, when the negotiated language and proposed language protects the employees. 

18 



Article IX, Section 7 was negotiated to assure Protection to any employee adversely 
affected, including a change of residence. Such actions are contemplated by protection 
required by Section 7 of Article IX, but not an estoppel to the right of the Carrier to create 
new service. 

The Board has seriously considered all of the Organization's proposed changes and 
additional Sections, within the constraints of Article IX. What is most noticeable to the 
Board is that the Organization has introduced a number of new proposals, including 
Reverse Lodging, Tie-Up (permitting mark off for 24, 36 or 48 hours rest), Call Time (of 
at least four (4) hours), Preservation of Working Conditions and belatedly, Preservation of 
Pool Service - No Commingling. All of these and other changes in Extra Boards and 
Overtime, increase costs, decrease efficiency or are beyond the Board's authority. 

The Carrier's limitation certainly includes Section 2, holding that, "reasonable and 
practical conditions shall govern" and that "although they are not limited" to those listed, 
there is no additional contractual obligation to include proposals suggested by the 
Organization. What the Carrier is obligated to abide by are those conditions clearly 
stipulated by Article IX. This Board is similarly constrained by Section 2. The question 
the Board considers is whether the Carrier's proposal of July 17, 2013 (as amended 
October 18, 2013) meets the standard. 

The Board makes clear that it has the authority to assure that the proposal is 
"reasonable and practical" and the concerns of the Organization are considered. The 
Board has carefully reviewed the Organization's arguments about the negative 
consequences for employees forced to move to the undesirable cities ofYermo and Yuma; 
the needs for permanent reverse lodging, changes in Extra Boards, enhanced ove1time or 
the need for a four (4) hour call. The Board is clearly restricted in awarding any terms 
beyond those set forth in Section 2, although the parties may or may not agree to do so. 
The authority of this Board is very limited, particularly as to issues involving 
compensation (Arbitration Board No. 507; Board of Arbitration No. 580). 

·The Organization's proposal is beyond the Agreement, which permits the Carrier's 
actions if such is in compliance with Article IX conditions. The Board is govemed by 
Section 2, which are the required conditions and limits to our authority (see Arbitration 
Board No. 468). The Board finds nothing in the Carrier's proposal that deviates from the 
requirements of Section 2. The Board finds almost all of the Organization's requests 
would increase Carrier costs or more importantly, to increase inefficiency of operations, 
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the antithesis of Article IX, Section 2(a): "runs shall be adequate for efficient operations 
and reasonable in regard to the miles run, hours on duty and in regard to other conditions 
of work". The Board does not find the Carrier's proposal violative of that condition and 
does find efficiency at the core of the proposal. The Carrier's proposal must therefore be 
accepted by this Board. It complies with the requirements of Article IX. 

Accordingly, in answer to the Organization's Question No. 3 and the Ca11"ier's 
Question No. 2 the terms of the interdivisional services between Yermo, California to 
West Colton, California and Yuma, Arizona to West Colton, California are those proposed 
by the Carrier on July 17, 2013 (as modified October 18, 2013 and incorporating the 
attached three Side Letters on Overtime, Reverse Lodging and Work Allocation). Those 
terms are adopted. This decision is specific to the factual base of this dispute and not as a 
precedent to other disputes with different circumstances. 

The Arbitrator will retain jurisdiction for thirty (3 0) days in the event either party 
seeks clari;fication of this decision or to resolve any applicable disputes. 

~E.~ Marty EZusnfan, Chairman 
Neutral Member 

t'l'ier Member 
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In the Matter of Arbitration Between: 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN 

and 

) 
) 
) 
) 
) 
) 

UNION PACIFIC RAILROAD COMPANY ) 

Arbitration Board No. 598 

Dissent of Organization Member 

The Board has answered "yes" to both the Organization's Question No. I and the 

Carrier's Question No. 1. Those affinnative answers are premised on serious flaws and as such I 

must dissent from the Award. 

The record clearly shows that the Carrier has not proposed "new'' pool operations not 

covered in the Merger Implementing Agreement. Rather, it has simply switched the home and 

away-from-home terminal designations in existing service and intends to operate the same 

service to and from the same points as exists before the supposed "change." Because the 

Carrier's proposal does not create anything new operationally, the Board should have answered 

the first questions "no" and not gone further. 

Furthennore, to the extent that the first questions are answered "yes," the Carrier has not 

established that there is any true "efficiency" related to the proposed changes, so the Board's 

finding that there is lacks sufficient evidence in the record to support it. That there may be cost 

savings is not proof that the Carrier will enjoy any operational efficiencies as a result of the 

proposed changes, and operational efficiencies are what must be proven in order for the intended 

transaction to be allowed to proceed. The majority apparently and incorrectly believes that cost 

efficiencies - for example as in relation to reducing held away-from-home time at Yuma or pilot 

pay at Yenno - achieved solely by reducing contractual obligations to pay engineers are the 
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types of efficiencies that matter. That is simply wrong, as I explain below. The Carrier is not 

arguing that additional changes are necessary for it to achieve the efficiencies foreseen by the 

Union Pacific-Southern Pacific merger, nor could it as it has already achieved those efficiencies. 

In particular, the testimony of Mr. Guidry, which is all that the majority relies upon, 

failed to provide any evidentiary support for the majority's conclusions that: 

Or that, 

"The overall velocity improvement is going to improve the train capacity and 
velocity of those trains." 

"[The Carrier's} ability to have the terminal at Yuma and Yermo into West Colton 
will better facilitate and mesh with the overall operation in the basin as a whole." 

Yes, Mr. Guidry said those things, but simply saying something is not proof; UP provided no 

proof that what he said was correct, and the majority committed manifest error by failing to 

require UP to satisfy its burden in this matter. 

By considering that flipping the home and away-from-home terminals as a "rearranged 

interdivisional service [that] constitutes new service within the meaning of Article IX" and not a 

"substantial re-creation of the prior interdivisional service designed solely to obtain the more 

favorable conditions in the 1986 National Agreement," the majority has eviscerated the meaning 

of Side Letter No. 3. That is especially evident when Arbitrator LaRocco' s Issue 3 Interpretation 

and the Awards that followed are considered. The majority of the Board has improperly written 

that bright-line limitation out of the contract. Under the majority's overbroad interpretation, it is 

doubtful that any proposal could be considered a "substantial re-creation." The Agreement 

contemplates that a carrier that wants the types of changes UP proposed here would have to 

secure them through bargaining. The majority has not honored that part of the bargain that 

underlies the Agreement. 
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The majority also acknowledges that the Carrier wants to move away from the "hub and 

spoke" model it asked for and obtained when the Union Pacific - Southern Pacific merger was 

approved by the Surface Transportation Board. That proceeding and the resulting merger 

allowed Union Pacific to avoid RLA Section 6 negotiations with the BLET over changes to 

engineer seniority, which has long been recognized as a property right. See NRAB Third 

Division Award No. 4987 (Boyd) ("It has long been settled that se11iority Is a valuable property 

right."). Now, by allowing UP to fundamentally change the nature of the service approved by 

the STB, and the existing seniority rights resulting from that process, without going through the 

procedures set forth in the New York Dock conditions that the STB imposed as a condition of the 

merger approval, the majority has overstepped its lawful authority and allowed Carrier to take 

away benefits and protections that were an essential component of the merger approval process. 

Finally, in its answers to the remaining questions posed, the majority fundamentally erred 

in considering itself restrained from approving any of the conditions proposed by the 

Organization. Section 2 exists because where there is truly "new" service, "new" conditions may 

be necessary. It recognizes that the "reasonable and practical conditions" imposed may be more 

than what the Carrier proposes; there is considerable arbitral support for that proposition. 

Because the majority perceives a limit on its authority that the Agreement does not support, I 

must dissent to this part of the award as well. 

E.L. Pruitt, Organization Member 
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BOARD OF ARBITRATION  
 

CARRIER’S SUBMISSION 
 

*   *   *   *   *   *   *   *   * 

PARTIES TO DISPUTE: 

 

UNION PACIFIC RAILROAD COMPANY (UP) 
 

And The 

 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN (BLET) 

 

CARRIER’S QUESTIONS AT ISSUE: 

Question No. 1 
 

Do the proposed interdivisional operations between Yermo, 
California, and West Colton, California, and between Yuma, Arizona, 
and West Colton, California, set forth in UP Railroad Company's 
notice dated July 17, 2013, comport with the provisions contained in 
Side Letter 3 of the Los Angeles Hub Implementing Agreement and 
Article IX of the 1986 BLE National Arbitration/Agreement, as 
amended by Article IX of the 1991 BLE National PEB/Agreement? 
 
Question No. 2 
 

If the foregoing question is answered in the affirmative, and in 

accordance with the requirements set forth in Article IX, Section 2 & 

Section 4 (a) of the 1986 BLE National Arbitration/Agreement, what 

shall be the terms and conditions governing engineers assigned to 

or working in the Interdivisional Service between Yermo, California, 

and West Colton, California, and between Yuma, Arizona, and West 

Colton, California?" 
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ORGANIZATION’S QUESTIONS AT ISSUE: 

 

“Question No. 1” 
 
Does the Carrier’s proposal of July 17, 2013 (as modified) create new 
pool operations not covered in the Merger Implementing Agreement 
for the Los Angeles Hub? 
 
 
“Question No. 2” 
 
Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 
1986 BLE National Arbitration/Agreement, to change or merge 
seniority districts created by the Merger Implementing Agreement for 
the Los Angeles Hub and the Merger Implementing Agreement for 
the Southwest Hub?  If the answer is “no,” can the Carrier use Article 
IX, Section 2 & Section 4 (a) of the 1986 BLE National 
Arbitration/Agreement to remove service from the seniority district 
created by the Merger Implementing Agreement for the Los Angeles 
Hub to the Merger Implementing Agreement for the Southwest Hub? 
 
 
“Question No. 3” 
 
If the Carrier’s proposal of July 17, 2013 (as modified) is a legitimate 
good faith exercise of a contractual prerogative, what shall be the 
terms and conditions governing engineers assigned to or working in 
the interdivisional service between Yermo, California, and West 
Colton, California, and between Yuma, Arizona and West Colton, 
California?" 
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Introduction 

This case involves Union Pacific’s (UP) routine deployment of National 

Agreement provisions to obtain their intended efficiencies. This writing will show that 

Article IX – Interdivisional Service of the May 19, 1986 BLET National Agreement 

(Carrier’s Exhibit 1) is the controlling and intended Agreement provision that affords 

UP a nearly unlimited tailoring of its operations to obtain these efficiencies. UP will 

further show that its July 17, 2013, Interdivisional Notice (Carrier’s Exhibit 2) and 

proposed terms and conditions for the new pool freight services with a home terminal in 

Yermo, California and an away from home terminal in West Colton, California, and a 

home terminal in Yuma, Arizona, and an away from home terminal in West Colton, 

California, meet and/or exceed Article IX Agreement requirements.  

To visualize how the proposed operation will work, Location A on the map below 

is Yuma, Arizona, the home terminal for one of the new pool operations. Location B is 

Yermo, California, the home terminal for the other new pool operation. Location C is 

West Colton, California, the away from home terminal for both the Yuma and Yermo 

new pool operations. These two proposed “shorter runs” must compete with other 

“longer runs” on the Sunset Corridor and into and out of the Los Angeles Basin 

Metroplex (LABM). The “longer runs” (a separate operation) from Location D which is 

Dolores, California, will primarily handle the more competitive, time sensitive 

containerized traffic out of the Ports of Long Beach and Los Angeles. On these “longer 

runs”, Dolores, California is the home terminal for two separate pools operating to away 

from home terminals - - Yuma, Arizona, and Yermo, California.  
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How the “shorter runs” must interplay with the more time sensitive and 

voluminous port traffic is a key component in UP’s business case. It is important the 

Board consider the proposed operation from a broader, if not system perspective. The 

new combined “short run/long run” arrangement as proposed will stabilize the 

workforce, positively address ongoing and chronic qualification issues and reduce time 

spent away from home complained of by both parties.  

As the July 17, 2013, Interdivisional Notice states, UP withdrew its more complex 

February 11, 2013, Interdivisional Notice (Carrier’s Exhibit 3) to establish two all 

encompassing pool subsets (LABM to Yuma and LABM to Yermo) originating and/or 

terminating at multiple on-duty locations within the LABM.  During those February 11, 

2013, negotiations, BLET made clear certain items of concern with that proposed 
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operation such as time on duty, limbo time, etc. BLET also objected to the fact that the 

proposed runs would, at least in some cases, operate through the current home 

terminal in West Colton. Even though UP’s reasons for needing more efficient and 

faster service options out of the LABM have not changed, its operating strategy was 

modified after taking the Organization’s objections and concerns into account.  

 In line with BLET’s suggestions, it was decided to utilize the existing Dolores to 

Yuma and Dolores to Yermo Interdivisional Agreement (Carrier’s Exhibit 4) only for the 

“long run” port traffic and traffic originating/terminating on the western end of the LABM. 

However, for the subordinate numbers of  manifest trains originating and/or terminating 

in and around West Colton, an operating plan had to be developed that could efficiently 

engage this traffic into the much larger numbers of time sensitive “longer runs” - -  both 

over the road and into LABM terminal flows. Having home terminals at Yuma and 

Yermo for the “shorter runs” instead of West Colton effectively serves this purpose, 

along with customer and employee interests and UP’s long term strategic objectives on 

the Sunset Route and within the LABM.     

To assist the Board’s review, UP will divide its presentation into four (4) parts. 

Part I will outline UP’s business case and justification for the new pools. Part II will 

address BLET’s misplaced New York Dock assertions and its three Questions at Issue. 

Part III will discuss the proper and historical application of Article IX of the May 19, 1986 

BLET National Agreement and cite significant precedent in support of that narrative. 

Part IV will discuss the on-property treatment of UP’s July 17, 2013, Interdivisional 

Service Notice by the BLET and a point – counterpoint on the issues.   
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Part I 

The Business Case 

 One of America’s most recognized of companies, Union Pacific Railroad (UP) 

links twenty-three (23) states in the western two thirds of the country by rail, providing a 

critical and essential link in the global supply chain. From 2007 to 2012, UP invested 

$18 billion in its network and operations to support America’s transportation 

infrastructure. The railroad’s diversified business mix includes Agricultural Products, 

Automotive, Chemicals, Coal, Industrial Products and Intermodal. UP serves many of 

the fastest-growing U.S. population centers, operates from all major West Coast and 

Gulf Coast ports to Eastern gateways, connects with Canada’s rail systems and is the 

only railroad service to all six major Mexico gateways. 

In California, UP serves the rich agricultural central valley, the port of Oakland 

and the San Francisco Bay area, as well as the Los Angeles metropolitan area with its 

two major ports at Los Angeles and Long Beach. Rail cargo travels in and out of the 

Ports and LABM in a variety of ways, i.e., shipping containers, box cars, tank cars and 

gondola cars, etc. Beyond traditional rail manifest business, the Ports of Long Beach 

and Los Angeles, California (“the Ports”) together make up the largest container port in 

the United States. Approximately thirty-three (33) percent of all United States 

waterborne trade comes to the Ports, which translates to about 11 million shipping 

containers annually. To put this into perspective, in 2011, the next four biggest U. S. 

ports - - New York-New Jersey, Savannah, Oakland and Seattle - - moved less than 10 
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million containers combined. To accommodate this volume of traffic, the rail 

infrastructure and carriers must efficiently and safely operate 24/7. 

 

Well Car/COFC/TOFC – A well car, also known as a “double-stack” is a type of railroad car specifically designed to 
carry intermodal containers. The depressed section makes it possible to carry a stack of two containers one on top of 
the other. Advantages to using well cars include the increased volume over traditional flat cars, increased stability 
due to the lower center of gravity of the load, and in the case of articulated units, reduced slack action.  

 

When ocean-going container ships arrive, the transportation infrastructure 

offloads rail-bound cargo thereafter transporting it to various destinations. Likewise, 

when cargo comes into the Ports via railroads, that same infrastructure delivers to local 

customers or the appropriate shipping terminal and outbound ship. The two long-haul 
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rail carriers serving the Ports and Los Angeles Metropolitan Complex are UP and 

Burlington Northern Sante Fe Railway Company (BNSF).  

Competition for the transportation of goods, including intermodal and 

containerized port traffic, into and out of the LABM is keenly aggressive. While UP’s 

transportation service offerings between the LABM and Midwest and East Coast 

markets are good, there is strong competition for this market, i.e., BNSF and trucks.   

For example, looking at a Los Angeles – Chicago route comparison, UP’s 

schedule consumes twelve (12) crews between these points while BNSF’s schedule 

consumes nine (9). On the Los Angeles - Chicago corridor, only 50% of UP’s line is 

double or multiple main track while BNSF’s corridor has double or multiple main track 

on 99% of its line segment.  Comparing UP’s extremely time sensitive “Z” train 

performance with BNSF’s “Z” train performance and trucks, the chart below shows 

improvement in our performance,  but it is clear that operations must change if we are 

going to effectively compete in this market long term.  Not only must UP compete with 

BNSF, but trucks as well, both of which consistently deliver in an average of 55 hours or 

less. While five to ten hours may not seem like much over such a distance, it is 

extremely critical in keeping on time delivery variances to a minimum. Simply stated, 

customers demand minimal transport time as well as consistent on time 

departures/delivery, particularly in the container market.        
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Notwithstanding the competitive edges BNSF and truck competitors hold in the 

Los Angeles - Chicago Corridor, UP strives diligently to improve the quality and 

competitiveness of its transportation products.  Continuous improvement is a must. 

Complacency is not an option. To this end, and with the view that “… every minute 

counts …,” UP constantly works to wring every minute of delay, congestion and 

variability out of its routes and transportation products.  Obviously, for it to do otherwise 

would be nothing short of an immediate recipe for failure. Therefore, to accomplish its 
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goals, UP aggressively pursues a number of strategies designed to improve the 

velocity, efficiency and consistency of its operations.   

One element of UP’s strategy is to ensure its infrastructure is maintained at a 

very high level in order to avoid delays relating to track conditions and slow orders. 

Proactive maintenance and hardening of the physical plant by installing new crossties 

and/or rail, ballast resurfacing, undercutting, joint elimination, track defect inspections, 

etc. allow trains to flow at permanently posted maximum speeds. The graphic below 

illustrates UP’s efforts in reducing the number “slow order miles” throughout its System. 

Network Productivity – YTD 2013 
Reduction in Slow Order Miles 

 

 

 

 

 

 

 

 

 

 
Another focuses on deployment of the latest technologies to enhance safety and 

facilitate train movements (i.e., locomotives, wayside detectors, communication 

systems, etc.). For example, new high tech locomotives currently cost between $2.5 -$3 
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million each depending on how they are equipped. Due to new 2014 emissions 

standards, that unit cost will increase by $500,000.  

Another critical and effective strategy for improving our competitive posture lies in 

UP’s strategic deployment of capital for infrastructure improvements (i.e., new and/or 

expanded commercial facilities, line and yard capacity enhancements, etc.).  A key 

tactic in UP’s long-term capital expenditure strategy has been to address or fix 

"bottleneck" areas that contribute to significant service delays or congestion, diminished 

velocity, increased or unnecessary re-crews (i.e., dog-catching), or inefficient use of 

train and engine crews. Nowhere is this perhaps more evident than on the Sunset 

Route leading into or out of the LABM.  For example, over the last four years alone, UP 

has spent over $360 million constructing over 93 miles of second main track between 

Los Angeles, California, and El Paso, Texas.  The result of these expenditures is a 

more efficient and competitive route between Los Angeles and eastern markets, with 

approximately 72% of that route now equipped with double track.  UP plans to spend 

nearly  more over the next six years to complete double track over the 

Sunset Route between Los Angeles and El Paso.  As illustrated on the map below, it 

becomes very clear that the line segment between Los Angeles and El Paso is a 

densely traveled corridor given it moves rail traffic to and from three major east coast 

gateways - - Chicago, Memphis and New Orleans.  
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To facilitate rail traffic in and around Los Angeles proper, UP played a key role in 

the highly acclaimed Alameda Corridor project, along a 21-mile route connecting the 

Los Angeles/Long Beach harbor complex to downtown Los Angeles rail yards. 

Completed in 2002, the $2 billion-plus Alameda Corridor construction effort consolidated 

three rail access routes, included a triple-track bridge over the Los Angeles river and a 

10-mile trench for trains to move below surface grade which improved safety and 

vehicle traffic flow by eliminating 209 grade-level street/rail crossings and doubled the 

speed of freight trains using the corridor. The improved rail transit time alone saved an 

estimated 15,000 hours per day in truck and vehicular traffic delays while reducing train, 

truck and auto emissions.  



13 

 

 

 

Another striking and very recently completed example of UP’s drive to improve its 

competitive posture and garner an increasing share of the transportation market is the 

Colton Crossing Flyover.  The Colton Crossing Interlocking was a major chokepoint that 

impeded the movement of imported, exported and domestically produced/consumed 

goods on rail between Southern California and the rest of the United States.  
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Prior to construction, time delays incurred for a typical 100-car train at that 

crossing alone averaged one hour as recently as 2007. Further, these interlocking 

delays cascaded to the other parts of the rail network. Eliminating this chokepoint 

benefits major links in the supply chain. The nearly $100 million project provides UP 

with a “bridge” or “overpass” above BNSF’s route through West Colton, California, and 

an opportunity to eliminate a major source of congestion and improve train velocity in 

the central and eastern portions of the terminal as well as all lines into and out of the 

LABM. 

An immediate and obvious safety effect of the Colton Crossing Flyover is that it 

eliminates the direct interference of 70 to 120 trains per day with one another. From a 
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capacity and efficiency perspective, trains no longer have to wait for one to clear before 

another can use the intersecting route. Over time when economic activity recovers, 

freight traffic will resume growth, even if it is slower than the pace of 2000-2006. In a 20-

year timeframe, even a one percent or so per year increase in train counts would result 

in a 22-percent increase of trains using the overpass. In addition to its safety benefit and 

easing rail congestion, the project will reduce delays for motorists at area rail crossings, 

decrease noise and air emissions from idling locomotives, expedite freight movement 

and improve passenger train schedules.  

Carrier’s Exhibit 5 is a detailed analysis of the private and public benefits 

derived from this project. It is a very interesting and informative read. While the benefits 

of the Colton Crossing Flyover are dramatic, it is important to remember BNSF’s 

competitive edge has likewise improved.  

With this level of strategic investment, it is incumbent upon UP to obtain every 

operational and service improvement contemplated when it embarks on expensive 

construction projects and, in particular, to physically translate these benefits into new, 

improved and innovative services that will benefit shippers.  UP’s continuing investment 

in maintaining its routes into and out of the LABM at high levels together with huge 

investment in projects like the Alameda Corridor, Colton Crossing Flyover and multiple-

main/double tracking will no doubt contribute to innovative operation and service options 

designed to significantly reduce train delay and terminal congestion, improve train 

velocity and increase capacity. The ultimate result will be UP’s opportunity to expand its 

existing market share and attract and efficiently manage further traffic growth into and 

out of the LABM and along its Sunset Route. Increased market share and growth will 



16 

 

correspondingly increase lucrative railroad jobs and improve working conditions and job 

security for UP employees.  

32

54 53
60-65

1996 2006 2012 2017

Sunset Trains per Day
90th percentile

 

While a seven to twelve train increase per day may not seem significant, such an 

increase over existing traffic is tremendous in any corridor operating at or near capacity.  

The cascading effect of a seven to twelve train increase per day on employment could 

conservatively require approximately 500 additional train and engine service employees 

not to mention additional non-operating and support personnel. These are all challenges 

UP welcomes, as should BLET. However, to meet these challenges there must be 

change in how UP operates.   

UP’s hardening of the physical plant and aforementioned capital projects alone 

will not adequately address all of the efficiencies needed to compete against the 

superior BNSF route structure. This brings us to the issue at hand and the need to fully 

exercise the contractual prerogative that BLET conceded to the rail industry in general 

and to UP in particular.  

Part II 

BLET’s contentions are misplaced  

and lack contractual support  
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The fundamental rule of interpreting contracts, to which all others are 

subordinate, is that a contract is to receive the interpretation which will best effectuate 

the intention of the parties. Every part of the controlling agreement is to be interpreted 

so as to carry out this general purpose. To ascertain that intention, the writing will be 

read as a whole and, in the case of several contemporaneously executed instruments 

relating to the same transaction, all of them will be read together. Intention is not to be 

collected from detached portions of the agreement; individual clauses and particular 

words are to be construed in relation to the main purpose. Moreover, it is the intention 

that is expressed in the contract that controls, not an intention secretly cherished by one 

of the parties. Greater regard is to be had to the clear intent of the parties than to any 

particular words they may have used in the expression of their intent.1  

BLET wrongly believes the Los Angeles (Side Letter 3) and Southwest (Side 

Letter 2) Merger Implementing Agreement (Carrier’s Exhibit 6) language must be read 

as detached portions, individual clauses or single words completely overlooking any 

relation to its whole or intent. In BLET’s view, this dispute centers on a detached 

reading of the Los Angeles and Southwest Hub Implementing Agreements specifically 

the portion of each of these Agreements (Side Letter 3 from the Los Angeles Hub 

Agreement and Side Letter 2 from the Southwest Hub Agreement) reading: 

 
                                                           

1 Formulated from the Handbook of the Law of Contracts by Laurence P. Simpson, Professor of Law 

Loyola University, Los Angeles Professor Emeritus, New York University, Second Edition. Pertinent text 

attached as Carrier's Exhibit 7. 
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“New Pools created after this Agreement New pool operations not 
covered in this implementing Agreement whether between Hubs or within 
the Hub shall be handled per Article IX of the 1986 National Arbitration 
Award.” 
 

Based on this language, BLET contends that, because UP currently has pool 

operations with home terminals in West Colton and away from home terminals in Yermo 

and Yuma, UP’s proposed new operations with home terminals in Yermo and Yuma and 

away from home terminal in West Colton are not new pool operations. BLET couches 

this issue as one arising under New York Dock because the provisions quoted above 

come from Hub Implementing Agreements.  

  BLET’s reading of the Hub Implementing Agreements is wrong for a large 

number of reasons. Notably, BLET disregards the bold and underlined heading - - “New 

pools created after this Agreement” - - reading only - -  “New pool operations not 

covered in this implementing Agreement…” and pays no attention whatsoever to the 

remainder of the rule. BLET contends that such a reading makes UP’s July 17, 2013 

Notice “procedurally defective”. UP firmly disagrees with BLET’s parsed reading. Even 

under BLET’s narrowest interpretation, UP’s proposed Interdivisional Service is on its 

face “new pool operations not covered in” the Implementing Agreements. BLET does 

not dispute and must concede there is nothing in the Implementing Agreements 

allowing, nor is there currently a pool or pool operation with a home terminal at Yuma, 

Arizona, operating to an away from home terminal at West Colton, California. Similarly, 

there is nothing in the Implementing Agreements authorizing nor is there currently a 

pool or pool operation with a home terminal at Yermo, California, operating to an away 

from home terminal at West Colton, California. Therefore, under even the most tortured 
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reading of the rule, UP’s proposed Interdivisional Service is an entirely new pool 

operation that the Implementing Agreements expressly allow UP to create under Article 

IX of the 1986 BLET National Agreement.   

BLET has verbally referenced Article IX language, related interpretations and 

precedent to make its case. Ironically, any Article IX reference by BLET weakens, if not 

eviscerates, its New York Dock arguments and strengthens UP’s narrative. Any Article 

IX reference by either party ties the “Issue 3” Disputes Committee Interpretation 

(Carrier’s Exhibit 8) to that reference. Though “Issue 3” will be further discussed later 

on, it is important to show how BLET’s selective opinions actually highlight and support 

UP’s position.  

BLET’s threshold argument is that UP’s July 17, 2013 Notice is nothing but a 

substantial recreation of the prior Interdivisional Service and is therefore procedurally 

improper. To make that point BLET will reference, directly or indirectly, the following part 

of Arbitrator La Rocco’s “Issue 3” Interpretation: 

“… The Carriers have the right to establish extended or rearranged 
Interdivisional Service and it constitutes new service within the meaning of 
Article IX unless it is a substantial re-creation of the prior Interdivisional 
Service designed solely to obtain the more favorable conditions in the 
1986 National Agreement.” 

 

BLET simply stops reading this interpretation when it arrives at the word 

“designed.” Arbitrator La Rocco rejected BLET’s line of reasoning then as this Board 

should now. Reading the “Issue 3” Interpretation in context, even if UP’s July 17, 2013, 

Interdivisional Notice was arguendo a “substantial recreation of the prior Interdivisional 
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Service,” it would still be a proper notice because it is not “designed solely to obtain the 

more favorable conditions in the 1986 National Agreement.”  

In General Chairman Hannah’s only substantive correspondence (misdated 

February 24, 2013) (Carrier Exhibit 9) to Labor Relations Director Foley, BLET asserts 

that because mileage payments have not changed, the new pool operations are “exactly 

the same as that of the existing service, i.e., “130 Basic Day miles from West Colton to 

Yermo and 198 miles from West Colton to Yuma.” Director Foley’s July 26, 2013, 

(Carrier’s Exhibit 10) reply to Mr. Hannah’s letter addressed that contention as follows: 

“… Among the disputes decided by that Committee was “Issue 3” as it is 
commonly known. That decision held Carriers clearly have the right to 
establish, extend or rearrange interdivisional service to obtain the 
efficiencies contemplated by Article IX. Neutral Member John B. La Rocco 
states in pertinent part: 
 

 “…The Carriers have the right to establish extended or 
rearranged interdivisional service and it constitutes new 
service within the meaning of Article XI unless it is a 
substantial re-creation of the prior interdivisional service 
designed solely to obtain the more favorable conditions 
in the 1986 National Agreement.”  
 

********************** 

“… In the instant case, your conceding the fact compensation was not 
diminished from an “Article IX” perspective makes the Carrier’s case on its 
face. BLET cannot in any way argue the Carrier’s motives are “solely to 
obtain to obtain the more favorable conditions in the 1986 National 
Agreement.” Union Pacific’s valid reasons for more efficient and faster 
service options in this corridor were clearly outlined in its July 17, 2013 
Notice.”  
 

BLET never disputed Mr. Foley or followed up on his July 26, 2013, 

correspondence. It is also important to note, as with the trip rates, no other agreement 
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that contains more favorable conditions than Article IX will change. This alone confirms 

that UP’s motives are not punitively designed. Notwithstanding, there are valid business 

case and operating reasons for the new service. Paradoxically, the more forcefully 

BLET argues that pay and working conditions have not changed, the stronger UP’s 

position becomes. Again reading “Issue 3” in context, because the proposed terms and 

conditions governing UP’s July 17, 2013 Notice do not work to obtain any more 

favorable conditions than are currently applied to other Interdivisional Service and 

because they meet or exceed all conditions outlined in the 1986 National Agreement, 

there is no limitation whatsoever on the establishment of this service.  

Moreover, BLET’s crabbed reading of the above quoted language from the Hub 

Implementing Agreements ignores the entire purpose of Article IX. Simply stated, “new 

pool operations” are precisely what Article IX of the 1986 BLET National Agreement 

covers. Thus, the language from the Hub Implementing Agreements that authorizes UP 

to create “new pool operations” in both the Los Angeles and Southwest Hubs under 

Article IX simply establishes that neither of these Hub Implementing Agreements limit 

UP’s rights under Article IX. As such, Article IX is the contractual authority defining what 

is considered “new service” under that Article. As more fully explained below, under 

Article IX, new is new, changed is new, rearranged is new, consolidated is new, 

abolished is new and recreations can be new.    

BLET’s New York Dock contention is a red herring. UP has routinely used its 

National Agreement rights in the post-merger environment to extend switching limits, 

enhance customer service, establish/extend/rearrange runs, etc. time and time again.  
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This very BLET General Committee had identical arguments rejected by 

Arbitrator Binau in Arbitration Board 590 (Carrier’s Exhibit 11). In that case, UP served 

notice on September 26, 2006, to extend an east switching limit at the West Colton 

Terminal pursuant to Article II of the May 15, 1971 BLET National Agreement. On Page 

2 and 3 of its submission (Carrier’s Exhibit 12) BLET argued: 

“UP waived its Article II rights when it filed notice on January 13, 1998, 
which led to the Los Angeles Hub Agreement, in which the original 
switching limits were explicitly retained, and relinquished any rights it may 
have had there under when it agreed to Article V of the Los Angeles Hub 
Agreement.” 

 
 Rejecting BLET’s arguments and central to the case at hand is Arbitrator Binau’s 

conclusion on Page 23 reading: 

“…Finally, the Board finds that the Carrier has shown that Article II of the 
1971 BLE National Agreement is in force on the Los Angeles Hub. Article 
VI, Section C of the Los Angeles Hub Agreement preserves all 
national agreements that existed prior to the creation of the Los 
Angeles Hub. Article II of the May 13, 1971 BLE Agreement was 
preserved by the language of Article VI, Section C.”  
 
Given the Los Angeles Hub Agreement preserved all national agreements that 

existed prior to its creation, Side Letter 3 is simply “belt and suspenders” in matters 

related to Article IX. Moreover, the preservation of all national agreement provisions 

carries with it all interpretations and related precedent.  

Another example where this very BLET General Committee had identical 

opinions rejected was in Arbitration Board No. 580 establishing Interdivisional Service 

out of Dolores, California (Carrier’s Exhibit 4). On January 22, 2002 UP served an 

Article IX Notice proposing the establishment of three (3) new freight pools, all of which 

had Dolores/ICTF (International Container Transfer Facility) in the Los Angeles Basin as 
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their home terminal. Again objecting, General Chairman Hannah addressed Labor 

Relations Director Hallberg on March 5, 2002 in pertinent part: 

“…  This will serve to reaffirm the Committee’s position, regarding the 
propriety of the notice insofar as Item 1, “…turnaround freight service pool 
with ICTF/Dolores as a home terminal…” and the position of this 
Committee that the establishment of the pool freight service in Items 2 and 
3, require running through  home terminal(s) 

 
Moreover, your intent to establish the service in Item 1 of your 

notice, constitutes a wrongful attempt on your part to change agreed 
upon working conditions as required in the arbitrated and 
subsequently implemented, Los Angeles Hub Implementing 
Agreement, It is obvious to this Committee, that this is a blatant attempt 
on your part to gain the better conditions in Article IX of the May 1986 BLE 
National Agreement, than those in the Los Angeles Hub arbitrated 
agreement….” (Emphasis Added) 
 

Mr. Hannah’s March 5, 2002, letter was included in BLET’s submission as 

Organization’s Exhibit B before Arbitration Board No 580. It is included in this writing 

as Carrier’s Exhibit 13. Again, Arbitrator Richter rejected BLET’s arguments and 

endorsed the Carrier’s proposed operation consistent with Article IX of the 1986 BLET 

National Agreement.  

Another more recent example is where UP served notice on April 5, 2012, to 

extend an east switching limit at Beaumont, Texas, pursuant to Article II of the May 15, 

1971 BLET National Agreement. There too BLET strongly argued UP’s actions were 

superseded by the subsequent 1997 Houston Hub Merger Implementing Agreement 

and Article I, Section 13, paragraph (c) of the arbitrated Beaumont ID Agreement which 

specifically limited future switching limit expansions. Arbitrator Zusman rejected BLET’s 

argument and granted the switching limit extension in Award 1 of Public Law Board 

7577 (Carrier’s Exhibit 14) stating: 
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“… There is nothing in the language of the Beaumont ID Agreement that 
supersedes, supplants or negates the Carrier’s rights to invoke Article II…”                
 

 Messrs. Zusman, Binau and Richter’s Awards all make clear national 

agreements survived the merger. To further make this point, UP has routinely used its 

National Agreement rights in the post-merger environment to extend switching limits, 

enhance customer’s service, establish runs, etc. throughout its System; all consistent 

with the holdings cited above. Carrier’s Exhibit 15 contains the first page of several 

agreements and awards illustrating that fact for this printed presentation. The full text of 

agreements and awards has been included electronically on a CD containing this entire 

presentation with all exhibits.  

UP will now turn its focus to BLET’s three Questions at Issue.   

BLET’S QUESTION AT ISSUE 
 

“Question No. 1” 
 
Does the Carrier’s proposal of July 17, 2013 (as modified) create new pool 
operations not covered in the Merger Implementing Agreement for the Los 
Angeles Hub? 
 
 Side Letter 3 to the Los Angeles Hub Agreement is quite clear.  It permits UP to 

create “new pool operations not covered” in that Hub Agreement.  It is undisputed that 

UP has not had pool operations with home terminals in Yerma, California, or Yuma, 

Arizona, and with away from home terminals in West Colton, California.  Instead, the 

Los Angeles Hub Agreement creates pool operations with home terminals in West 

Colton and away from home terminals in Yermo and Yuma. 

 Given that UP has not had these proposed new pool operations previously, it is 

difficult to understand BLET’s position that the proposed operations are not new.  By 
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definition, something is new if it is different than what presently exists.  To argue that 

these new pool operations are not new is to ignore the reality that they do not exist at 

this time.  

 The fact that these are new pool operations is proven by the bulletins that exist 

for the current pool operations with home terminals in West Colton and away from home 

terminals in Yermo or Yuma.  Any engineers wishing to submit standing bids for these 

assignments can see these job listings.  Each posting specifically states the home 

terminal and the away from home terminal for that operation (Carrier’s Exhibit 16).  

The idea that creating an operation with a new home and away from home terminal is 

not a new pool operation is silly; indeed, the fact that BLET is complaining about the 

differences between the old and new pools shows that a substantial change is being 

made. 

 In fact, BLET asks this Board to do something that it lacks to power to do:  to 

rewrite Side Letter 3 to the Los Angeles Hub Agreement.  According to BLET, this 

Board should find that Side Letter 3 only allows UP to establish new pool operations not 

in this Implementing Agreement that would operate between two points where UP does 

not presently operate trains regardless of the home terminals and away from home 

terminals involved.  Had the parties intended such a major restriction on UP’s Article IX 

rights, they would have written it into Side Letter 3.  They did not.  They simply wrote 

into Side Letter 3 a preservation of UP’s Article IX rights: the right to establish new pool 

operations not already established in the Los Angeles Hub Agreement. All of this is 

consistent with the way Article IX has been historically interpreted and applied. 
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BLET made identical arguments before Arbitrator Zusman in Public Law Board 

7318 (Carrier’s Exhibit 17) which were soundly rejected. In that case, CSX 

Transportation, Inc (CSX) served an Article IX Notice dated May 1, 2010, “to establish 

Interdivisional Service between Birmingham, Alabama to Nashville, Tennessee 

operating between these locations on or after June 1, 2010.” Because this run did not 

operate through a home terminal, CSX instituted its proposed change of the 

Interdivisional Service home terminal from Nashville, Tennessee, to Birmingham, 

Alabama on September 9, 2010.   

The BLET Committee on CSX contended that merely changing/flipping the home 

terminal at Nashville, Tennessee, to Birmingham, Alabama, on an existing “double 

headed” interdivisional run was procedurally improper under existing Agreements 

arguing as follows: 

“… The sole purpose of your most recent notice is to change the home 
terminal of Nashville crews currently working this existing interdivisional 
run. No new service is being established, no existing Interdivisional 
Service is being extended or rearranged, and the carrier is essentially 
“recreating” an existing run to secure different conditions.”      

 

This is clearly the same argument BLET makes in the instant case. Rejecting 

BLET’s argument, Arbitrator Zusman found, that when the Carrier changes the home 

terminal of an existing Interdivisional run it is a material change in service and 

constitutes “new service” within the meaning of Article IX. In deciding the CSX case, 

Arbitrator Zusman held: 
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Public Law Board 7318, Case/Award 20 

“ … However, the Board finds, as does the most recent Award on this 
property (Public  Law Board 7463, Radek), that when the Carrier 
changes the home terminal of an existing ID service it is a material 
change in service and constitutes new ID service. Such change is 
permissible under Article IX of the 1985 Agreement. The Organization’s 
arguments throughout this dispute of the Carrier’s ID service are not 
persuasive. The Carrier has not violated the Agreement between the 
parties. The Board is convinced from the full record and arguments 
presented that this is a “rearrangement” which is a materially different ID 
service from the service that existed prior. While the Board notes that in 
some prior awards additional adjustments were made to add a river 
route or expand train types, the central issue is that of fundamental 
removal of a home terminal. This is not a substantial recreation, but 
new service; a permissible rearrangement’ a materially different ID 
service than existed prior. …”  

 

Of particular note is Arbitrator Zusman’s reference to Award 1 of Public Law 

Board 7463 (Carrier’s Exhibit 18) by Arbitrator Richard Radek. Among Mr. Radek’s 

qualifications in deciding rail industry cases, he was a long time BLET International 

Vice-President – Director of Arbitration, holding the position of National Railroad 

Adjustment Board Chairman for several years. Mr. Radek’s biography is attached as 

Carrier’s Exhibit 19. Having held positions of authority in the rail industry for many 

years, Mr. Radek would be very familiar with agreement history, language, party intent 

and precedent surrounding Interdivisional Service. As the Chairman and Neutral 

member of Board 7463, Arbitrator Radek likewise held that an elimination of a home 

terminal on an existing Interdivisional Service operation, “constitutes a significant, 

material change” and therefore, such “new service was not a substantial re-creation of 

the former.”   
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By any measure UP’s July 17, 2013, Interdivisional Notice constitutes a 

significant, material change in its operation and is subject to and governed by Article IX 

of the 1986 BLET National Agreement, not Article I, Section 11 of New York Dock. As 

both the Los Angeles and Southwest Hub Merger Implementing Agreements (Carrier’s 

Exhibit 20) specifically preserved Article IX of the 1986 BLET National Agreement, the 

parties mutually agreed that Article IX would be the overriding process2.   

BLET’S QUESTION AT ISSUE 
 
“Question No. 2” 
 
Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 1986 BLE 
National Arbitration/Agreement, to change or merge seniority districts created by 
the Merger Implementing Agreement for the Los Angeles Hub and the Merger 
Implementing Agreement for the Southwest Hub?  If the answer is “no,” can the 
Carrier use Article IX, Section 2 & Section 4 (a) of the 1986 BLE National 
Arbitration/Agreement to remove service from the seniority district created by the 
Merger Implementing Agreement for the Los Angeles Hub to the Merger 
Implementing Agreement for the Southwest Hub? 
 
 

This question proceeds from a flawed premise.  UP is not seeking to change or 

merge seniority districts. Instead, UP’s seeking to establish new pool operations under 

Article IX as it is expressly permitted to do by both the Los Angeles and Southwest Hub 

Agreements.  Once it is established that these are new pool operations, the sole 

remaining issue is what the terms and conditions of that service shall be, including but 

not limited to which Hub’s engineers will have the right to bid on the assignments being 

created. 

                                                           

2 Thus, whether this decision is an interpretation of Article IX or an interpretation of the New York Dock 

Implementing Agreement is not material to the outcome of the matter before this Board. Either way the 

issue is whether these runs are new as defined by Article IX.  
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BLET’s argument that UP’s current Article IX proposal impermissibly “changes or 

merges” seniority districts is belied by the fact this same territory is traversed by Los 

Angeles Hub engineers on the long run from Dolores, California to Yuma, Arizona. As 

will be explained further, Board of Arbitration 580, which already addressed a previous 

Article IX proposal, held those runs did not change or merge in any way territories 

and/seniority districts or violated the Los Angeles or Southwest Hub Agreements. With 

regard to the Yuma to West Colton new pool operation, it is true that approximately 2 

miles of that 198 mile train run will take place in the Southwest Hub. As illustrated in the 

map below, the Los Angeles Hub ends and Southwest Hub begins at Mile Post 731.51. 

This is, at best, an incidental encroachment.   

 

The Organization’s question is irrelevant to UP’s new pool operation from Yermo 

to West Colton. As the Organization must concede, this new pool operation takes place 
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entirely within the Los Angeles Hub and does not remotely involve the Southwest Hub.  

Los Angeles Hub engineers are clearly entitled to that new pool operation.  

Therefore, UP’s position that the Yuma to West Colton run should be staffed by 

Los Angeles Hub engineers must also be sustained. The idea of having Los Angeles 

Hub engineers staff the Yuma to West Colton regular pools is quite logical.  First, 

approximately 99% of the run takes place within the Los Angeles Hub.  When a new 

pool operation has been created that operates in more than one hub, the parties have 

historically divided the work based on the proportion of the mileage on the new run 

within each hub.  Contrary to BLET’s position in this matter, BLET has never once taken 

the position that 100% of the work must be given to engineers who have seniority at the 

reporting point. BLET has always argued that “Article IX” work opportunities should be 

allocated based upon the seniority district(s), territory or territories traversed by the 

Interdivisional Run.  Having Southwest Hub engineers do the work in this case would, in 

UP’s judgment, be unfair to the Los Angeles Hub engineers given the territory traversed 

by the new run. It makes sense to permit them to keep this work and is ground in 

decades of precedent.  

Award 40 of Public Law Board 6833 (Carrier’s Exhibit 21) is directly on point 

and validates UP’s contention. Again post-UP/SP Merger and the result of a capital 

project (alternate track constructed to facilitate eastbound movements), UP served 

notice on November 4, 2004, to establish Interdivisional Service between Fort Worth 

and Halsted, Texas. This new run traversed multiple routes over territories in the Fort 

Worth and San Antonio Hubs. As usual, BLET insisted the work be allocated based on 
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the proportion of the mileage on the new run within each hub.  Arbitrator Nash agreed. 

The work was allocated as follows. 

 

The question for this Board is whether the Southwest or Los Angeles Hub 

Agreements require that this run be staffed by Southwest Hub engineers or whether 

Article IX, as incorporated into those Hub Agreements, allows this Board to come up 

with an equitable division of the work between the hubs. UP’s proposal would be to 

have the regular pool for the Yuma to West Colton run staffed by Los Angeles Hub 

engineers. Such an action is authorized by Article IX and is fair and equitable. UP 

believes that the Side Letters that preserve its Article IX rights also preserve the 

historical rights of Article IX arbitrators to fairly and equitably divide the work where a 

new pool operation covers territory in more than one seniority district. However, if the 

Board concludes that Southwest Hub engineers must or should be granted this work, 

UP will accept such a ruling and comply. 
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 In the event a single extra board is established at Yuma, Union Pacific proposes 

that 50% of the assignments would be allocated to Los Angeles Hub employees and 

50% of the assignments would be allocated to Southwest employees. This fair and 

equitable arrangement is consistent with existing Southwest Hub Agreement Language 

reading:  

 

  Employees assigned to the single/consolidated Yuma Extra Board will, in 

addition to the work outlined above, also protect vacancies/made up turns in the Yuma 

to West Colton pool, hours of service relief/turnarounds, etc. Again, this proposal 

regarding the extra board assignments is, in UP’s view, endorsed by the existing 

agreement. If this Board determines, however, that the Southwest Hub Agreement 

requires that the extra boards be staffed by Southwest Hub engineers, UP will accept 

and comply with that award.  

BLET’S QUESTION AT ISSUE 
 
“Question No. 3” 
 
If the Carrier’s proposal of July 17, 2013, (as modified) is a legitimate good faith 
exercise of a contractual prerogative, what shall be the terms and conditions 
governing engineers assigned to or working in the interdivisional service 
between Yermo, California and West Colton, California, and between Yuma, 
Arizona, and West Colton, California?" 
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UP will let this presentation speak to BLET’s Question at Issue No. 3. For now 

suffice it to say, under the clear precedent cited above and in Parts III and IV below, 

UP’s July 17, 2013 Notice and proposed terms and conditions meet the requirements of 

Article IX and therefore it is a “legitimate good faith” instrument served with honest 

intent.   

However, it is fitting at this juncture to highlight an Award cited in Part III of this 

presentation supporting another theme, but directly on point here. BLET again tries to 

improperly shift its evidentiary burden to the Carrier by inferring UP’s motives are 

somehow illegitimate and lack good faith. Arbitrator Dana Eischen, in Arbitration 

Board 468 (BLET vs. Southern Pacific now UP) (Carrier’s Exhibit 32), was very clear 

on where this burden lies. Speaking to the “two part test” developed by the Disputes 

Committee in connection with its Issue 3 Interpretation, Arbitrator Eischen’s Award held: 

“… Analysis shows that these arguments deal more with the question of 
motivation than the threshold question whether the new interdivisional 
service is a substantial recreation per se. In any event, however, even if 
arguendo BLE prevailed on the recreation aspect that is only one part of 
the two-part test developed by the Committee. To divest Carrier of its 
divested rights under Article IX of the 1986 National Agreement and bind it 
on the extended or rearranged run to terms and conditions for 
interdivisional serve established under Article VIII of the 1971 National 
Agreement, the Organization must also show that the recreation was 
“designed solely to obtain the more favorable conditions of the 1986 
National Agreement.” 

 

“It is self evident to any sentient being that part of Carrier’s motivation, in 
proposing establishment of the extension or rearranged service was to 
avail itself of the “more favorable” conditions of Article IX. But Carrier has 
presented prima facia evidence that it had arguably bonafide reasons 
to justify the extension and rearrangement of the existing 
interdivisional service, other than solely to get out from under Article IX 
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of the 1971 National Agreement and under article IX of the 1986 National 
Agreement. The test enunciated by the Committee puts the 
Organization in a very difficult evidentiary position, but speculation, 
conjecture and suspicion regarding Carrier motives cannot 
substitute for preponderating evidence. Carrier has made a colorable 
showing that the extension or rearrangement of the existing interdivisional 
service was not designed solely to escape from the coverage of the 1971 
National Agreement. Under the test developed by the Committee, 
therefore, this Board must find that Carrier has the right to establish 
this extended or rearranged interdivisional service under terms and 
conditions prescribed in Article IX, Section 2 and 4 of the 1986 
National Agreement.’  

 

Here again, UP has presented a bonafide business case for establishing the 

proposed service. This alone meets UP’s burden under Article IX. Moreover and as 

mentioned earlier, because the proposed terms and conditions governing UP’s July 17, 

2013 Notice do not work to obtain any more favorable conditions than are currently 

applied to other Interdivisional Service and because they meet or exceed all conditions 

outlined in the 1986 National Agreement, there would be no limitation whatsoever on 

UP’s establishment of this service. Respectfully, this Board should also hold UP “has 

the right to establish this extended or rearranged interdivisional service under terms and 

conditions prescribed in Article IX, Section 2 and 4 of the 1986 National Agreement.” 

Part III 
Interdivisional Service Agreements and History 

  

Over the years, a series of negotiated Interdivisional Service Agreements have 

provided UP and other rail carriers with contractual assurances necessary in making 

aggressive marketing strategies, innovative operational changes and large analogous 

investments. The intended and mutually understood objective of Interdivisional Service 
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Agreements is to obtain efficiencies through improved productivity, economical crew 

utilization, increased velocity and capacity, superior service and overall cost reductions.    

Article IX of the May 19, 1986 BLET National Agreement (attached as Carrier’s 

Exhibit 1) is the controlling provision that affords rail carriers a nearly unlimited tailoring 

of its operations to obtain these intended efficiencies. To make this point, the Carrier will 

discuss the purpose and intent of Article IX and related precedent in five segments: 

The Definition of Interdivisional Service  

The Purpose of Interdivisional Service  
 
The Evolution of Interdivisional Service Agreements 
 
The Process for establishing Interdivisional Service 

Standards used in determining whether the Carrier’s proposal is 
appropriate 

 

The Definition of Interdivisional Service 

To properly apply Article IX of the May 19, 1986 BLET National Agreement as 

intended, one must understand how the parties have historically defined Interdivisional 

Service. A clear and unambiguous “NOTE” within Article IX defines Interdivisional 

Service as follows: 

“NOTE: As used in this Agreement, the term Interdivisional Service includes 
interdivisional, interseniority district, intradivisional and/or 
intraseniority service.”  

This has been the stated intent for more than half a century. Negotiators have 

long recognized that any of the four (4) named “run types” or combination(s) thereof 

constitute Interdivisional Service within the meaning of Article IX.  This was first 
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documented in Article 4 of the May 23, 1952 BLET National Agreement (Carrier’s 

Exhibit 22) which read: 

“ARTICLE 4 – INTERDIVISIONAL, INTERSENIORITY DISTRICT, 
INTRADIVISIONAL. AND/OR INTRASENIORITY DISTRICT 
SERVICE (FREIGHT OR PASSENGER) 

 

Where a carrier desires to establish interdivisional, interseniority district, 
intradivisional, or intraseniority district service, the carrier shall give notice to the 
General Chairman ...” 

Later, the February 1962, Report of the Presidential Railroad Commission 

(PRC)3 (Carrier’s Exhibit 23) affirmed and further clarified what type of run or operating 

change would constitute Interdivisional Service within the meaning of this rule.  

The PRC stated: 

“Although the Carriers have referred to their runs as interdivisional, 
interseniority district, intradivisional and intraseniority district, in our 
discussion we shall use the term “interdivisional runs” as applying to all 
runs of these types.” 
 
The PRC also defined each of the four types of runs4 – 

Interdivisional Runs:  Runs which extend over two or more operating 
divisions or parts thereof and usually two or more seniority districts or 
parts thereof. 

                                                           
3 What is the Presidential Railroad Commission?  On November 2, 1959, the nation’s railroad carriers served notice 
on the five “operating” unions  (BLET, BLF&E, ORC&B, BRT & SUNA), pursuant to the Railway Labor Act.  The 
unions served notice on September 7, 1960.  In recognition of the complexity of the issues involved, the carriers and 
the five unions signed an agreement submitting the “controversy” to a Commission, with the consent and approval of 
the President of the United States.  On November 1, 1960, President Eisenhower signed Executive Order 10891, 
establishing a 15 member Commission, which became known as the Presidential Railroad Commission (PRC).  The 
PRC consisted of five members from the railroads, five members from the unions, and five members from the public.  
Simon Rifkind served as chairman of the PRC, which studied major issues involving the operating crafts, such as 
locomotive firemen, crew consist, wage structure, interdivisional runs and combination of road and yard service.  The 
Commission’s February, 1962 report summarized each of the issues and made recommendations.  Some of the 
recommendations are recognizable in the June 25, 1964 National Agreement between the nation’s carriers and all 
five of the operating unions.  Chapter 11 of the PRC report contained the recommendations regarding Interdivisional 
Service, some of which were utilized in Article VIII of the May 13, 1971 BLET National Agreement. 
4 Appendix Volume 1 to the Report of the Presidential Railroad Commission, “Index-Digest to the Record of the 
Commission’s Hearings“(page 90).  A copy of the portion of Appendix 1 addressing interdivisional runs is attached as 

Carrier’s Exhibit 24. 
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Interseniority District Runs: Runs operating over two or more seniority 
districts or parts thereof.  Such runs may be confined to one operating 
division or may extend into more than one division. 

Intradivisional Runs: Runs operating within the confines of one operating 
division, and may or may not be interseniority district runs. 

Intraseniority District Runs: Runs operated within the confines of one 
seniority district and may or may not extend into more than one operating 
division.5 

Any run UP could envision and/or propose is covered by at least one of the four 

run types outlined in Article IX and as further defined by the PRC. If the service 

proposed operates exclusively within a single Hub/Division/Service Unit, it is 

“Intradivisional service”. If it operates over two or more operating 

Hubs/Divisions/Service Units or parts thereof and usually two or more Hub seniority 

districts or parts thereof, it is “Interdivisional Service”.  Similarly, if the service 

proposed operates exclusively within a single Hub seniority district, it is “intraseniority 

district service”.  If it operates over two or more Hub seniority districts or parts thereof, 

it is “interseniority district service”. In the instant case, operating between Hubs is 

the same as operating over “two or more Divisions/Service Units, seniority districts or 

parts thereof.” Doing so has never changed or merged seniority districts.   

Traditional work equities historically associated with Interdivisional Service would 

be the same in a post merger environment and do not in any way complicate or frustrate 

Hub Implementing Agreements. As shown earlier, Article IX has been used to establish 

runs from one Hub into another since the UP/SP merger. Percentage work equities 

based on the territory traversed has always been discussed primarily at the behest and 

                                                           
5  Today, UP refers to its operating administration units as Service Units instead of Divisions.  Like the previous label 
of Division a Service Unit is headed by a Superintendent. 
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insistence of the Organizations. There was nothing novel or new there, just as there is 

nothing novel or new in the instant case. The primary difference here is that BLET has 

chosen not to engage in any meaningful discussion on that subject.   

The PRC further affirmed the nearly unlimited right of a carrier to establish 

Interdivisional Service and: 

“... (b) establish, move, consolidate or abolish crew terminals in connection 
therewith, (c) to operate such runs in assigned or unassigned service (including 
extra service) on a one way or turnaround basis (including short turnaround) and 
through established crew terminals; and on such runs to handle any class of 
traffic as may be required regardless of origin or destination.” 

It is axiomatic that negotiators intended to provide Carriers broad latitude in 

transforming operations to enhance general and/or specific service efficiencies. This is 

exactly what the parties intended. 

The Purpose of Interdivisional Service 

 

Again referencing the PRC and substantial precedent, there can be no doubt as 

to the purpose of Interdivisional Service.  In comments from the PRC Report, Chapter 

11 (Carrier’s Exhibit 23), findings by well respected industry arbitrators and the plain 

language of Article IX all make clear that the purpose of Interdivisional Service is to 

allow carriers to improve efficiency. 

PRC: “The efficient expeditious movement of trains requires as a matter 
of public interest that machinery be derived under which carriers 
will be able to propose and eventually secure definitive judgment 
with respect to the establishment of interdivisional runs.”  (Page 
301) 6 (Emphasis added) 

                                                           

6 Chapter 11 of the PRC Report addressing interdivisional runs is attached as Carrier’s Exhibit 23. 
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Public Law Board No. 1679, Award No. 1 (Arbitrator A. T. Van Wart)  

“The Board finds that the May 13, 1971 BLET National Agreement was 
designed, in exchange for large wage increases, to remove certain 
artificial contractual barriers as reflected by the various Rules agreed to 
therein and to merely improve the efficiency of Carrier’s operation.” 
(Emphasis added) 

Arbitration Board No. 586, (Arbitrator B. E. Simon)  

“The entire purpose for establishing interdivisional assignments was to 
permit carriers to improve the efficiency of their operations by expanding 
the nature of work that may be performed by road crews and the territory 
over which they operate.” (Emphasis added) 

Article IX, Section 2(a) of the 1986 BLET National Agreement 
(Arbitration Board No. 458)  

“Runs shall be adequate for efficient operations and reasonable to the 
miles run, hours on duty and regard to other conditions of work.”  
(Emphasis added) 

 

Respectively attached as Carrier’s Exhibit 25 and Carrier’s Exhibit 26 are 

Public Law Board Nos. 1679 and Arbitration Board No. 586. Carrier’s Exhibit 1 

contains Article IX, Section 2(a) of the 1986 BLET National Agreement.  

 
The Evolution of Interdivisional Agreements 

 
Interdivisional Service has meaningfully expanded the ability of carriers to 

operate effectively and efficiently; thus new runs play a vital role in the ability of UP to 

attract, serve and retain customers. Historically, agreements dealing with the 

establishment of Interdivisional Service reflect a keen understanding of how essential it 

is that carriers be able to effectively address competition and customer service issues. 

This is evidenced by the fact that the evolution of agreements governing the 

establishment of new runs over the last several decades has only dealt secondarily with 
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whether the proposed terms and conditions of a new run meet Article IX requirements. 

Rather, and more importantly, the issue of most concern has been how to expedite the 

rearrangement or establishment of new runs.  

To fully understand matters pertaining to the establishment of new interdivisional 

service, one requires a perspective on the evolution of Interdivisional Service 

Agreements.  A separate copy of Article IX is attached as Carrier’s Exhibit 17 for ready 

reference.  

As previously mentioned, Interdivisional Service rules date back to the Korean 

War.  Article 4 of the May 23, 1952 BLET National Agreement (Carrier’s Exhibit 22) 

permitted carriers to serve notice outlining the service it proposed to establish and: 

“. . . conditions, if any, which it proposes shall govern the establishment of 
such service, the purpose being to furnish the employees with all 
necessary information.”  

 

The May 23, 1952 BLET National Agreement was the first national rule 

addressing the establishment of Interdivisional Service. It essentially required carriers 

desiring to establish Interdivisional Service to negotiate and, if necessary, mediate an 

agreement for the new operation. If neither negotiation nor mediation lead to an 

agreement, the matter would be referred to a committee comprised of an equal number 

of union and carrier representatives. Neither the unions nor carriers were satisfied with 

this arrangement. In particular, the 1952 Agreement failed to demonstrate/provide 

                                                           
7  Even though the entire Award of Arbitration Award No. 458 is attached as Carrier’s Exhibit 28, a copy of 
Article IX is attached as Carrier’s Exhibit 1.  In addition, the Award provided, in Article XVI, for an Informal 
Disputes Committee.  A copy of Article XVI and of the decision of the Informal Dispute Committee concerning Article 
IX is attached within Carrier’s Exhibit 29. 
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enough expediency or guidance about how new runs could be established and 

associated disputes resolved. Moreover, the 1952 Agreement proved unsatisfactory in 

that it did not have an effective provision for final and binding resolution. The 1952 

Agreement was amended by Article VIII of the May 13, 1971 BLET National Agreement 

(“the 1971 Agreement”). Article VIII of the 1971 Agreement, attached as (Carrier’s 

Exhibit 27), set forth specific “reasonable and fair” arrangements to be included in 

interdivisional runs. It also provided protective conditions for those adversely affected by 

the establishment of Interdivisional Service along with final and binding arbitration to 

settle disputes relating to the establishment of Interdivisional Service. 

Article IX of the 1986 BLET National “Agreement” (“the 1986 Agreement”) made 

significant changes to the 1971 Agreement both substantively and administratively8. 

The 1986 Agreement tightened timelines, by requiring only a 20-day advance notice (as 

opposed to 30 days in the 1971 Agreement). One of the principle benefits gained by 

Carriers from the 1986 modifications was the ability to promptly implement a proposed 

interdivisional service run on a trial basis if the run did not operate through a home 

terminal. Lastly, the 1986 Agreement stipulated when matters are to be arbitrated, “… 

[T]he arbitration board shall be governed by the general and specific guidelines set forth 

in Section 2 above.”  

It is important to note this provision was collectively bargained through the years 

and employees benefited in this evolution as well.  For example, financial protection 

                                                           
8 As information, the 1986 Agreement became effective June 1 on those carriers that did not elect to preserve the 
1971 Agreement.  UP did not elect to preserve the 1971 Agreement.  Therefore, the 1986 Agreement is controlling 
Interdivisional Service authority on UP.  
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increased from 60% to 100% of earnings and was extended from 5 years to 6 years.  

Relocation benefits were also enhanced with employees allowed more time off to 

relocate and increased compensation to cover temporary living costs. Along with these 

lucrative protection benefits, rail carriers paid for this flexibility since the 1970’s by 

means of significant wage increases9. It is disingenuous for BLET to bargain in good 

faith for wage increases and thereafter attempt to inhibit UP from exercising the 

intended quid pro quo.  

Article IX of the May 19, 1986 BLET Agreement was amended by Article X of the 

July 29, 1991 BLET National Agreement (“the 1991 Agreement”), but only to the 

following extent: 

“ARTICLE X – INTERDIVISIONAL SERVICE 

Article IX – Interdivisional Service of the May 19, 1986 Award of 
Arbitration Board No. 458, is amended as follows: 

Section 4(b) of Article IX is renumbered Section (c) and a new Section 4 
(b) is hereby adopted: 

                                                           
9
 First General Wage Increase - 5.0% (January 1, 1970) 

Second General Wage Increase - 32¢ per hour (November 1, 1970) 
Third General Wage Increase - 4.0% (April 1, 1971) 
Fourth General Wage Increase - 5.0 % (October 1, 1971) 
Fifth General Wage Increase - 5.0 % (April 1, 1972) 
Sixth General Wage Increase - 5.0 % (October 1, 1972) 
Seventh General Wage Increase - 15¢ per hour (January 1, 1973) 
Eighth General Wage Increase - 10¢ per hour (April 1, 1973) 
The wage increases in the 1986 Arbitration Award were not insignificant either: 
First General Wage Increase - 1% (July 1, 1986) 
Second General Wage Increase - 2% (July 1, 1986) 
Third General Wage Increase - 1.5% (October 1, 1986) 
Fourth General Wage Increase - 2.25% (January 1, 1987) 
Fifth General Wage Increase - 1.5% (July 1, 1987) 
Sixth General Wage Increase - 2.5% (July 1, 1988) 
 
In addition, the Agreement provided for Cost-of-Living Adjustment on October 1, 1986, January 1, 1987, July 1, 1987 
and July 1, 1988.  A copy of the Award of Arbitration Award No. 458 is attached as Carrier’s Exhibit 28. 
 
UP requests the Board to take special notice of the price it has paid for the opportunity to implement this Service. 
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(b) The carrier and the organization mutually commit themselves to the 
expedited processing of negotiations concerning interdivisional runs, 
including those involving running through home terminals, and mutually 
commit themselves to request the prompt appointment by the National 
Mediation Board of an arbitrator when agreement cannot be reached.” 

 

Other than a mutual commitment to expedite negotiations and implementation of 

Interdivisional Service, the verbiage, mechanics, interpretations and precedent from 

Article IX contained in the 1986 BLET Agreement remain intact. Article X of the July 29, 

1991 BLET National Agreement is attached as Carrier’s Exhibit 30. 

Another important consideration is how experienced authority has interpreted 

and/or applied Article IX’s clear language and intent. An Informal Disputes Committee 

was established pursuant to Article XVI of the May 19, 1986 BLET National Agreement 

to decide a host of issues. The purpose of this Disputes Committee was to guarantee 

that uniform interpretations of the 1986 Agreement were applied on rail Carriers 

signatory to that Agreement. This was an important element of both the May 19, 1986 

BLET and October 31, 1985 UTU National Agreements. So much so, its framers 

debated related issues before those respective Committees. The BLET Disputes 

Committee, with John B. LaRocco serving as its Neutral Member, delivered decisions 

on twenty-one issues/questions from March of 1987, through May of 1990. Of those 

twenty-one (21) issues, two (2) involved Article IX related matters. As mentioned earlier 

and pertinent to this case is “Issue 3” as it is commonly known from the BLET Disputes 

Committee and attached as (Carrier’s Exhibit 8).  “Issue 3” asked the Disputes 

Committee the following question: 
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“Can established Interdivisional Service be extended or rearranged under 
this Article?” 
 

UP is very familiar with “Issue 3” as it involved the former Southern Pacific 

Railroad (SP now UP) concerning its extension of an existing interdivisional run and 

whether conditions under prior Interdivisional Service agreements were carried forward 

to the new run. Rejecting what the Organization will no doubt reassert in the instant 

case, Arbitrator LaRocco’s decision again affirmed UP’s right to establish, extend or 

rearrange Interdivisional Service (runs) to obtain efficiencies based on Article IX of the 

May 19, 1986 BLET National Agreement. Neutral Member John B. La Rocco states in 

pertinent part: 

“...The former provision did not impose a restraint on creating new 
Interdivisional Service over territory covered by an existing 
interdivisional agreement.  See Public Law Board 3695; Award No. 1 
(Seidenberg).  During the recent round of national bargaining, the parties 
were aware of the well entrenched past practice.  If they wished to deviate 
from the past practice, the parties would have written unequivocal 
language in Article IX, Section 5 to the effect that an extension or 
rearrangements of present Interdivisional Service within the meaning of 
Article IX.  Moreover, Article IX, Section 3 clearly evinces the parties’ 
intent that Carriers could legitimately extend existing Interdivisional 
Service.  Section 3 refers expressly to “...previously existing runs which 
are to be extended...” The parties would not have set up a trial basis 
procedure for implementing an extended run if the Carriers, in the 
first instance, lacked the authority to propose an extended 
Interdivisional Service.  Thus, Section 5 of Article IX does not restrict 
the Carrier’s from rearranging or extending existing Interdivisional 
Service.” 
 
     * * * * 
 
“The Committee concludes that the parties must reach a balanced 
application of Article IX.  The Carriers have the right to establish 
extended or rearranged Interdivisional Service and it constitutes new 
service within the meaning of Article IX unless it is a substantial re-
creation of the prior Interdivisional Service designed solely to obtain the 
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more favorable conditions in the 1986 National Agreement.” 
 

 Additionally, the UP/SP Los Angeles Merger Implementing Award/Agreement 

dated May 10, 1999 and Side Letter 3 referenced earlier specifically embeds Article IX 

in the respective Hub Agreement to be used in the establishment, extension, 

rearrangement, etc of Interdivisional Service. Again for ready reference, Side Letter 3 

from the Los Angeles Hub Implementing Agreement (Side Letter 2 in the Southwest 

Hub Agreement) states in part: 

“New Pools created after this Agreement: New pool operations not 
covered in this implementing Agreement whether between Hubs or 
within the Hub shall be handled per Article IX of the 1986 National 
Arbitration Award.” 

 

Although more discussion will follow on the applicability of the Agreement 

provisions cited above, it is important to keep two undisputed facts in mind:  

(1) The carrier, not the organization, has the right to propose 
Interdivisional Service.  The carrier also has the exclusive right to 
specify the terms and conditions that will apply to the service 
proposed, provided those terms and conditions comply with at least the 
minimum requirements in the CBA. 

 

(2) In the 1991 Agreement, BLET committed to expedite the negotiation 
and arbitration process. 

 

The Process for Establishing Interdivisional Service 

 

The May 19, 1986 BLET National Agreement makes clear the carrier alone is the 

moving party in the interdivisional run process.  Specifically, the introduction of Article IX 

and Section 1 thereof (Carrier’s Exhibit 1) read as follows: 
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“An individual carrier may establish Interdivisional Service, in freight or 
passenger service, subject to the following procedure. 

 

“Section 1 – Notice 

“An individual carrier seeking to establish Interdivisional Service shall give 
at least twenty days written notice to the organization of its desire to 
establish service, specify the service it proposes to establish and the 
conditions, if any, which it proposes shall govern the establishment of 
such service.” (Emphasis added) 

 

In addition, Article IX, Section 3 – Procedure describes the negotiating process 

and Section 4 – Arbitration describes the arbitration process. For ready reference 

Sections 3 and 4 are quoted in pertinent part below:   

“Section 3 – Procedure 

“Upon the serving of a notice under Section 1, the parties will discuss the 
details of operation and working conditions of the notice.  If they are 
unable to agree, at the end of the 20-day period, with respect to runs 
which do not operate through a home terminal or home terminals of 
previously existing runs which are to be extended, such run or runs will be 
operated on trial basis until completion of the procedures referred to in 
Section 4.  This trial basis operation will not be applicable to runs which 
operate through home terminals.” 

 

“Section 4 – Arbitration 

“(a) In the event the carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions 
referred to in Section 2 above, the parties agree that such dispute shall be 
submitted to arbitration under the Railway Labor Act, as amended, within 
30 days after arbitration is requested by either party.  The arbitration 
board shall be governed by the general and specific guidelines set 
forth in Section 2 above.” 
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There is one more important concept concerning the Interdivisional Service 

process that must be discussed. That concept addresses the Organization’s role.  Quite 

simply, once the process gets to arbitration, the Organization’s role is extremely limited.  

Dr. Jacob Seidenberg, in Public Law Board No. 3965, Award No. 1, best summarized 

the Organization’s role when he said: 

“…The board finds from the weight of the probative evidence that the 
parties covenanted by virtue of the May 13, 1971 National Agreement that 
Carriers could establish interdivisional runs at the discretion of 
management, subject to the Organization’s right to challenge whether 
these runs were unreasonably long or were encompassed with 
burdensome conditions….”  

 

A copy of Public Law Board No. 3965, Award No. 1, is attached as (Carrier’s Exhibit 

31). Here BLET has not challenged these newly proposed runs as being unreasonably 

long or encompassed with burdensome conditions because they are not unreasonably 

long or burdensome. Therefore and respectfully, neither BLET nor this Board can veto 

management’s discretion in the establishment of these runs.  The only issue is the 

terms to be applied to them.   

Standards used in determining whether the  

Carrier’s proposal is appropriate 

 

No doubt the Organization will proffer its commentary on how “things should be” 

rather than focus on what has been actually agreed upon. UP welcomes debate on the 

bargaining history and agreed upon intent of Article IX and will explain in detail how 

clear language supports UP’s position and why it squares with related precedent.   
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Understanding the standards used in determining whether the Carrier’s proposal 

is appropriate starts with Section 1 of Article IX: 

“Section 1 – Notice 

An individual carrier seeking to establish Interdivisional Service shall give 
at least twenty days’ written notice to the organization of its desire to 
establish service, specify the service it proposes to establish and the 
conditions, if any, which it proposes shall govern the establishment of 
such service.” 

 

The interesting point in the above language is the phrase “if any.”  Exactly what is 

the purpose of the “if any” language?  This question must be asked because Section 2 

sets forth the required conditions such as rates of pay, transportation, away from home 

meal allowances, etc.   

Read in context, because there are required conditions which the carrier must 

include, the “if any” language can only refer to any additional conditions the carrier 

wishes to include.  So long as the additional conditions proposed by the carrier satisfy 

the reasonable and practical standard of Section 2, including the requirement that “runs 

be adequate for efficient operations,” they are appropriate and are to be accepted by 

the Arbitrator.  However, the “if any” language makes clear the Carrier is under no 

obligation to propose any additional conditions except for those referenced by Section 

2; particularly if any intended efficiency is lost with that offering.   

Therefore, the “if any” phrase must only refer to additional terms and conditions 

proposed by the Carrier.  Nothing contractually mandates the inclusion or consideration 

of additional terms and conditions. The Agreement permits the Carrier to propose 
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additional terms and conditions it deems necessary in keeping with the dominant intent 

of the rule - - efficiency. While the Organization can offer suggestions - - which the 

Carrier may consider if they add to efficiency - - it cannot insist upon terms and 

conditions that make the operation inefficient or pay elements beyond those specified in 

Article IX.   

Paragraph (f) of Section 2 provides the parties may negotiate on other terms and 

conditions of work.  From a contract construction perspective, this language is critical. It 

is only permissive.  The carrier may or may not negotiate additional terms beyond 

those required by Section 2, Paragraphs (a) through (e) and proposed by the carrier 

under the “if any” language of Section 1. Though UP has made every effort to solicit 

input in its on-property discussions, no constructive suggestions were put forth by 

BLET. Beyond what was contained in UP’s last proposal, the parties did not agree upon 

any other terms and conditions. Therefore, BLET is precluded from seeking other terms 

and conditions in this forum.  

In the event the parties cannot agree on matters relating to a proposed 

Interdivisional Service, as here, Section 4(a) of Article IX governs:  

“Section 4 – Arbitration 

“(a) In the event the carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions 
referred to in Section 2 above, the parties agree that such dispute shall be 
submitted to arbitration under the Railway Labor Act, as amended, within 
30 days after arbitration is requested by either party.  The arbitration 
board shall be governed by the general and specific guidelines set 
forth in Section 2 above.” (Emphasis added) 
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As Section 4 stipulates, the arbitration board shall be governed by the general 

and specific guidelines set forth in Section 2. The primary role of the arbitrator is to 

determine whether the Interdivisional Service, and the governing terms and conditions, 

proposed by the Carrier comply with the requirements set forth in Article IX.  

What does all that mean for this Board?  A host of respected Arbitrators have 

answered that very question - - as outlined in Section 4 (a) supra, Arbitrators are 

contractually precluded as a general rule from granting additional terms and conditions 

other than those outlined in Section 2. 

Arbitrator Dana Eischen, in Arbitration Board 468 (BLET vs. Southern Pacific 

now UP) (Carrier’s Exhibit 32), states: 

“… Article IX, Section 4 (a), from which this Board derives its jurisdiction 
and authority, mandates that we “shall be governed by the general and 
specific guidelines set forth in Section 2. …”  

 

“… Even though the Parties granted local negotiators latitude to discuss 
and agree to conditions which might vary from the express guidelines of 
Section 2, they expressly withheld from Arbitration Boards authority to 
award terms and conditions which conflict with those set forth in Section 2 
(a) through (e). Therefore, we recognize and are bound by the very 
real express limitations imposed upon our authority. …” (Emphasis 
added) 

 

Arbitrator William Fredenberger, in Arbitration Board 493 (BLET vs Southern 

Pacific now UP) (Carrier’s Exhibit 33), states: 

“… The Carrier contends that under Article IX Section 4 (a) of that Award 
this Board must be “… governed by the general and specific guidelines set 
forth in Section 2 above. …” 
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“… We believe the Carrier has the stronger position on this issue…” 
(Emphasis added) 

 

Arbitrator William Fredenberger, in Arbitration Board 507 (UTU vs Southern 

Pacific now UP) (Carrier’s Exhibit 34), states: 

“…The Carrier maintains that a negotiated implementing agreement 
notwithstanding, this Board has no jurisdiction under Article IX, Section 4 
of the October 31, 1985 National agreement to grant increased 
compensation to employees. It requires this Board to be “… governed by 
the general and specific guidelines set forth in Section 2…” of Article IX 
…” 

“… We believe the Carrier makes a strong case on this point that as a 
general rule a Board such as this has no authority under Article IX, 
Section 4 to award or impose provisions which would result in 
increased compensation to employees….” (Emphasis added) 

 

Arbitrator Francis Quinn, in Public Law Board No. 6761 Award No. 1 (UTU vs. 

BNSF) (Carrier’s Exhibit 35), states: 

“… This Board is limited by Section 4(a) regarding any conditions 
included in an arbitrated Interdivisional Service agreement.  The 
Section 2 conditions are the only required conditions and the National 
Agreement recognizes these conditions to be both general and specific in 
nature.” (Emphasis added) 

 

 Arbitrator Robert Richter in Board of Arbitration 580 (BLET vs. UP) (Carrier’s 

Exhibit 36) states: 

“… This Board lacks authority to change rates of pay.” 
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Thus this Board as well has no authority under Article IX, Section 4 to impose 

provisions which would result in increased compensation to employees.  

Part IV 

UP’s July 17, 2013 Notice  

Point - Counterpoint.    

 

 UP’s July 17, 2013 Notice was hand delivered to BLET representatives at a 

meeting held that same day to discuss it. As mentioned, the July 17, 2013, 

Interdivisional Notice withdrew the previous and more complex February 11, 2013, 

Interdivisional Notice proposing pool subsets and multiple on/off duty locations within 

the LABM.  In line with BLET’s (and United Transportation Union) suggestion, the 

existing Dolores to Yuma and Dolores to Yermo Interdivisional Agreement would be 

utilized for “long run” port and area traffic. For secondary manifest trains 

originating/terminating in and around West Colton, a better operating plan had to be 

developed that could efficiently engage and slot this traffic into the overall LABM flow.  

Upon its receipt, BLET requested time to review the July 17, 2013 Notice and 

proposed operation. UP agreed and another meeting was scheduled and took place on 

August 13, 2013. In the interim BLET General Chairman Hannah sent a letter (Carrier’s 

Exhibit 9) to UP dated February 24, 2013 (intended date July 24, 2013), via e-mail 

referencing his review of the Carrier’s July 17, 2013 Interdivisional Notice. UP 

responded on July 26, 2013 (Carrier’s Exhibit 10)  

Mr. Hannah wrongly contended the Carrier’s July 17, 2013, Interdivisional Notice 
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and Proposed Draft Agreement “…does not create any new interdivisional service, and 

is therefore an improper application of Article IX….” and that the “only means for 

securing a change in home terminal is pursuant to the collective bargaining agreement 

under Section 6 of the Railway Labor Act.” BLET made no mention whatsoever of its 

New York Dock contention at that time.  

UP’s July 26, 2013, reply to Mr. Hannah made its position clear. The Informal 

Disputes Committee established pursuant to Article XVI of the May 19, 1986 National 

Agreement and a host of Arbitration precedent had decided this identical issue in UP’s 

favor. Simply stated, UP is permitted virtually any operating transformation to enhance 

general operating efficiency and/or complement its overall transportation effort. In 

addition, BLET was advised that the rearrangement of home terminals can be part of 

any such operating transformation.  

Mr. Hannah was further advised that on-property Award No. 1 of PLB 3965 

(Carrier’s Exhibit 31) addressed this very issue in UP’s favor. In that case UP served 

an Article IX Notice on a BLET Eastern District General Chairman to establish 

Interdivisional Service between Fremont and North Platte, Nebraska. That BLET 

General Chairman took “procedural exception” to the notice likewise contending 

interdivisional service already existed in this territory and the Carrier was barred from so 

changing this operation under the guise of an Article IX notice. The Eastern District 

BLET General Committee also argued the only means available to change a home 

terminal was through Section 6 of the Railway Labor Act. BLET’s argument was soundly 

rejected by Arbitrator Jacob Seidenberg as did later Messrs. Zusman and Radek.  

Most supportive of UP’s July 17, 2013 Interdivisional Notice is Mr. Hannah 
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conceding the fact compensation has not been diminished with the new service. What’s 

more, the latest proposal transmitted to BLET on October 18, 2013, resolved any “Issue 

3” qualifier, i.e., given that pay rates will be preserved, BLET cannot argue the Carrier’s 

motives are “solely to obtain to obtain the more favorable conditions in the 1986 

National Agreement.”  

It is important to note UP’s proposed retention of current trip rates barring any 

material change is, in its view, a pay enhancement, not a reduction. The current trip rate 

does not take into account how operating efficiencies of the new operation could affect 

the nine (9) pay elements embedded into the existing trip rates. For instance, initial and 

final terminal delay payments are likely to be reduced. Therefore current trip rates are 

arguably higher than would be required under Article IX and therefore the proposed 

terms and conditions exceed Article IX requisites in this regard.  

No doubt, BLET saw the value of this concession in its recent Santa Theresa 

Interdivisional Agreement (Carrier’s Exhibit 37). There BLET agreed to take the 

current trip rate speculating as well that initial and final terminal delay payments will 

likely be reduced with the new operation. Clearly, the terms and conditions proposed in 

UP’s July 17, 2013, Notice are consistent with what BLET has already found 

acceptable.  

Following this July exchange of correspondence, the parties met as planned on 

August 13, 2013. At this meeting, BLET representatives did little more than complain 

about this change and refused to engage in any constructive or meaningful dialog on 

the proposed operation. Reaching impasse, another meeting was scheduled for 

October 16, 2013, to frame the Issue(s) for arbitration. Shortly thereafter, UP was 
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blindsided by BLET’s filing of a lawsuit in the United States District Court for the 

Northern District of Illinois.  In that lawsuit, BLET claimed that UP’s Article IX notice was 

procedurally defective because it violated a term of the Los Angeles Hub Agreement.  

BLET then asked a federal judge to enjoin UP from commencing a trial run of the new 

pool operations until an arbitration proceeding took place. 

UP’s response to this lawsuit was that it welcomed arbitration.  In fact, UP argued 

that only an arbitrator could decide the parties’ dispute and that the federal court lacked 

the jurisdiction to enter any kind of order.  Moreover, UP stated that, if BLET would 

cooperate and agree to expedited arbitration, the entire matter could be resolved before 

a trial run was ever implemented.  The Judge, while stating that he had not made up his 

mind, indicated that he tended to agree with UP, and asked the parties to agree to 

expedited arbitration.  The result was the agreement to create this arbitration board. 

 Other than Mr. Hannah’s misdated July 24, 2013, letter to Mr. Foley, BLET has 

not outlined its position. Given BLET’s legal maneuverings, one can only speculate that 

it has replaced its “only Section 6 of the Railway Labor Act” assertion with the New York 

Dock argument.  And, of course, the Awards of Arbitrators Siedenberg, Zusman and 

Radek fatally undermine that argument. Interestingly, BLET’s proposed Questions at 

Issue focus more on Article IX than any particular New York Dock contention. UP’s 

presentation is based on BLET’s limited correspondence and meeting conversations. 

Notwithstanding, UP is best served by validating its reasons for the proposed service.     

As stated earlier, the combined “short run/long run” arrangement will stabilize the 

workforce, positively address chronic qualification/certification issues and improve away 



56 

 

from home terminal issues complained of by both parties. Moreover, this revised 

operating strategy favorably addresses BLET’s multiple reporting point and excessive 

limbo and commuting time concerns. Lastly, the proposed “short run” does not operate 

through West Colton which was another major objection BLET had with the previous 

operating strategy.  

 
UP’s ability to efficiently fuse lesser priority West Colton traffic onto the Sunset 

Corridor (Freeway) is, in part, the basis for UP’s July 17, 2013, Interdivisional Notice.  

 

Westbound manifest trains from points east and north must compete with the 

higher priority container and auto trains. That competition often results in delay to the 

lesser priority traffic. Having Yuma and Yermo as away from home terminals for the 

West Colton operation exacerbates quality of life issues for employees and increases 
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operating cost. UP must routinely decide whether to hold away from home terminal 

employees for the delayed manifest trains and pay “held away” payments or weigh that 

cost against deadheading employees home. Either way UP must pay for service not 

performed, i.e., no throttle time.   

Conversely, having Yuma and Yermo as home terminals and West Colton the 

away from home terminal for the “shorter runs” eliminates having to weigh that cost 

because it is much less an issue.  Any inherent or unanticipated delay attributed to the 

distance west bound trains must travel before arriving Yuma and Yermo only results in 

more home time for employees headquartered at those locations. Because east bound 

manifest trains originate in and around West Colton, Service Unit Managers and UP’s 

Train Dispatching Center can more efficiently coordinate those departures. Having the 

benefit of additional track space at West Colton and localized control will keep held 

away payments and terminal to terminal deadhead cost to a minimum. Moreover, 

having the “short and long runs” headquartered in this manner provides additional 

dispatching options. UP can better react to surges, day of week fluctuations, directional 

fleeting, etc. in a more cost effective manner thereby minimizing payments for service 

not performed.      

 Additionally, over time, hiring employees who live in and around Yuma and 

Yermo will reduce movement (churn) and stabilize that workforce. Constant movement 

of employees in the LABM creates chronic qualification/certification issues. For 

instance, the current West Colton-Yermo pool is one of the lower paid runs in the Hub. 

As a result, many employees bid off the run when their seniority allows it. The junior 

engineers then forced to take the assignment frequently are not qualified to operate the 
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run.10 This requires UP to have an additional engineer (pilot) on many of its trains. It is 

axiomatic that having two engineers on every train is inefficient. The chart below 

illustrates the degree to which this has become an issue.  

  

The measurements above identify the top five Service Units on UP’s System 

using the most number of engineer pilots during the stated time period. Clearly, the Los 

Angeles Service Unit stands out using the most number of engineer pilots by far. In fact, 

the Los Angeles Service Unit used more than three times the number of engineer pilots 

than did the next highest Service Unit (Utah). Adding the number of pilots used by next 

four Service Units, i.e., Utah, Ft. Worth, Roseville and Chicago together, the Los 

                                                           
10 During the Court proceedings, BLET tried to counter this contention by noting that UP had never been 
left without an engineer to operate trains between Yermo and West Colton. BLET completely misses the 
point. The inefficiency is not that the trains cannot run it is that UP has to pay for two engineers to operate 
the service much more frequently than necessary.  
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Angeles Service Unit only used approximately 145 more engineer pilots than the others 

combined.  

By all accounts, Utah Service Unit runs are as challenging as those in the Los 

Angeles Service Unit - - maybe more so. The Utah Service Unit operates in five (5) 

different directions, has eleven different freight pools working out of Ogden, Salt Lake 

and Provo, Utah, has challenging grade territories, has a large number of lower paid 

runs, etc. Yet Los Angeles with only five pools and similar seniority characteristics uses 

three times the number of engineer pilots.               

At our October 15, 2013 meeting, General Chairman Hannah was well aware of 

and openly advocated for that inefficiency, stating that having “two engineers on every 

train will make [him] happy.” Mr. Hannah’s only solution to not having two engineers on 

every train is to unreasonably inflate the rate of pay on lesser paid runs. We disagree. 

BLET made the same “just pay more” argument before Board of Arbitration 580. 

Arbitrator Richter rejected Mr. Hannah’s effort stating that he lacked “authority to 

change rates of pay.”  

 UP strongly believes the answer is to increase the efficiency of its operations 

through Article IX as UP proposes to do. The proposed operation will yield these 

efficiencies. Our willingness to invest as we have and incur the wage protection and 

relocation expenses certainly affirms that belief. 

  

Conclusion 
 

 UP respectfully request the Board answers both the Carrier and Organization’s 

Questions at Issue No. 1 in the affirmative based on five summarized points of reason:   
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1. “New pool operations” are precisely what Article IX of the 1986 BLET 

National Agreement covers. The language from the Hub Implementing 
Agreements that authorizes UP to create “new pool operations” in both 
the Los Angeles and Southwest Hubs under Article IX simply 
establishes that neither of these Hub Implementing Agreements limit 
UP’ rights under Article IX. As such, Article IX is the contractual 
authority defining what is considered new service under that Article.  

 
2. Given that UP has not had these proposed new pool operations 

previously, it is difficult to understand BLET’s position that the 
proposed operations are not new.  By definition, something is new if it 
is different than what presently exists.  To argue that these new pool 
operations are not new is to ignore the reality that they do not exist at 
this time.  

 
 
3. Arbitrator’s Zusman and Radek found, that when the Carrier changes 

the home terminal of an existing Interdivisional run it is a material 
change in service and constitutes “new service” within the meaning of 
Article IX holding: 

Public Law Board 7318, Case/Award 20 

“ … However, the Board finds, as does the most 
recent Award on this property (Public  Law Board 
7463, Radek), that when the Carrier changes the 
home terminal of an existing ID service it is a 
material change in service and constitutes new ID 
service. Such change is permissible under Article IX 
of the 1985 Agreement. The Organization’s 
arguments throughout this dispute of the Carrier’s ID 
service are not persuasive. The Carrier has not 
violated the Agreement between the parties. The 
Board is convinced from the full record and 
arguments presented that this is a “rearrangement” 
which is a materially different ID service from the 
service that existed prior. While the Board notes 
that in some prior awards additional adjustments 
were made to add a river route or expand train 
types, the central issue is that of fundamental 
removal of a home terminal. This is not a 
substantial recreation, but new service; a 
permissible rearrangement’ a materially different 
ID service than existed prior. …”  
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4. Because the proposed terms and conditions governing UP’s July 17, 
2013 Notice do not work to obtain any more favorable conditions than 
are currently applied to other Interdivisional Service and because they 
meet or exceed all conditions outlined in the 1986 National Agreement, 
there would be no limitation whatsoever on UP’s establishment of this 
service. 

 
5. UP strongly believes its proposed operation will yield the intended 

efficiencies. UP’s willingness to invest as it has in its infrastructure and 
incur wage protection and relocation expenses contained in Article IX 
to establish this new pool operation certainly affirms that belief. 

 
 
Answering the Carrier and Organization’s Questions at Issue No. 1 affirmatively, 

the terms and conditions governing the Interdivisional Service between Yermo, 

California, and West Colton, California, and between Yuma, Arizona, and West Colton, 

California should be the terms and conditions outlined in UP’s modified proposal 

transmitted October 18, 2013 and attached as Carrier’s Exhibit 38.  

 
       Respectfully Submitted 
 

       
 

 
 
       R. P. Guidry 
       General Director Labor Relations 
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ARTICLE IX - INTERDIVISIONAL SERVICE 

Note: As used in this Agreement, the term interdivisional 
service includes interdivisional, interseniority district, 
intradivisional and/or intraseniority district service. 

An individual carrier may establish interdivisional service, 
in freight or passenger service, subject to the following procedure • 
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Section 1 - Notice 

An individual carrier seeking to establish interdivisional 

• 


service shall give at least twenty days' written notice to the organi
zation of its desire to establish service, specify the service it 
proposes to establish and the conditions, if any, which it proposes 
shall govern the establishiment of such service. 

Section 2 - Condition. 

Reasonable and practical conditions shall govern the 
establishment of the runs described, including but not limited to the 
following: 

(a) Runs shall be adequate for effic ient operat ions and 
reasonable in regard to the miles run, hours on duty and in regard to 
other conditions of work. 

(b) All miles run in excess of the miles encompassed in the 
basic day shall be paid for at a rate calculated by dividing the basic 
daily rate of pay in effect on May 31, 1986 by the number of miles 
encompassed in the basic day as of that date. Weight-on-drivers 
additives will apply to mileage rates calculated in accordance with 
this provision. 

(c) When a crew is required to report for duty or is 
relieved from duty at a point other than the on and off duty points 
fixed for the serVlce established hereunder, the carrier shall 
authorize and provide suitable transportation for the crew. 

Note: 	 Suitable transportation includes carrier owned or 
provided passenger carrying motor vehicles or taxi, 
but excludes other forms of public transportation. 

(d) On runs established hereunder crews will be allowed a 
$4.15 meal allowance after 4 hours at the away from home terminai and 
another $4.15 allowance after being held an additional 8 hours. 

(e) In order to expedite the movement of interdivisional 
runs, crews on runs of miles equal to or less than the number 
encompassed in the basic day will not stop to eat except in cases of 
emergency or unusual delays. For crews on longer runs, the carrier 
shall determine the conditions under which such crews may stop to eat. 
When crews on such runs are not permitted to stop to eat, crew members 
shall be paid an allowance of $1.50 for the trip. 

(f) The foregoing provisions (a) through (e) do not preclude 
the parties from " negotiating on other terms and conditions of work. 

• 
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SectioQ 3 	- Procedure 

Upon the serving of a notice under Section 1, the parties• will discuss the details of operation and working conditions of the 

• 


proposed runs during a period of 20 days following the date of the 
notice. 	 If they are unable to agree, at the end of the 20-day period, 
with respect to runs which do not operate through a home terminal or 
home terminals of previously existing runs which are to be extended, 
such run or runs will be operated on a trial basis until completion of 
the procedures referred to in Section 4. This trial basis operation 
will not be applicable to runs which operate through home terminals. 

SectioQ 4 	- Arbitration 

(a) In the event the carrier and the organization cannot 
agree on the matters provided for in Section 1 and the other terms 
and conditions referred to in Section 2 above, the parties agree that 

such di.pute shall be submitted to arbitration under the Railway Labor 
Act, as amended, within 30 days after arbitration is requested by 
either perty. The arbitration board shall be governed by the general 
and specific guidelines set fo~th in Section 2 above. 

(b) The deci~ion of the arbitration board shall be final and 
binding upon both parties, except that the award shall not require the 
carrier to establish interdivisional service in the particular 
territory involved in each such dispute but shall be accepted by the 
parties as the conditions which shall be met by the carrier if and when 
such interdivisional service is established in that territory. 
Provided further, however, if carrier elects not to put the award into 
effect, carrier shall he deemed to have waived any risht to renew the 
same request for a period of one year following the date of said award, 
except by consent of the orsanization party CO said arbitration. 

SectioQ 5 	- !xiatina Interdivi.ional Service 

Interdivisional service in effect on the date of this 
Agreement is not affected by this Article. 

5ectioa 6 	 - CoQ.tructioQ of Article 

The foreloing provisions are not intended to impose 
restriction. with respect to establishing interdivisional service where 
restriction. did not exist prior to the date of this Agreement. 

SectioQ 7 	- Protection 

Every employee adversely affected either directly or 
indirectly as a result of the application of this rule shall receive 
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SectioQ 3 - Procedure 
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the procedures referred to in Section 4. This trial basis operation 
will not be applicable to runs which operate through home terminals. 

SectioQ 4 - Arbitration 

(4) In the event the carrier and the organization cannot 
agree on the matters provided for in Section 1 and the other terms 
and conditions referred to in Section 2 above, the parties agree that 

such di.pute shall be submitted to arbitration under the Railway Labor 
Act, as amended, within 30 days after arbitration is requested by 
either perty. The arbitration board shall be governed by the general 
and specific guidelines set forth in Section 2 above. 

(b) The decision of the arbitration board shall be final and 
binding upon both parties, except that the award shall not require the 
carrier to establish interdivisional service in the particular 
territory involved in each such dispute but shall be accepted by the 
parties as the conditions which shall be met by the carrier if and when 
such interdivisional service is established in that territory. 
Provided further, however, if carrier elects not to put the award into 
effect, carrier shall he deemed to have waived any risht to renew the 
same request for a period of one year following the date of said award, 
except by consent of the orsanization party to said arbitration. 
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Agreement is not affected by this Article. 

5ectioa 6 - CoQ.tructioQ of Article 
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SectioQ 7 - Protection 

Every employee adversely affected either directly or 
indirectly as a result of the application of this rule shall receive 
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• the protection afforded by Sections 6, 7, 8 and 9 of the Washington Job 
Protection Agreement of May 1936, except that for the purposes of this 
Agreement Section 7(a) is amended to read 100% (less earnings in 
outside employment) instead of 60% and extended to provide period of 

• 


payment equivalent to length of service not to exceed 6 years and to 
provide further that allowances in Sections 6 and 7 be increased by 
subsequent general wage increases. 

Any employee required to change his residence shall be 
subject to the benefits contained in Sections 10 and 11 of the 
Washington Job Protection Agreement and in addition to such benefits 
shall receive a transfer allowance of four hundred dollars ($400.00) 
and five working days instead of the "two working days" provided by 
Section 10(a) of said agreement. Under this Section, change of 
residence shall not be cons idered "required" if the report ing point to 
which the employee is changed is not more than 30 miles from his former 
report ing point. 

If any protective benefits greater than those provided in 
this Article are available under existing agreements, such greater 
benefits shall apply subject to the terms and obligations of both the 
carrier and employee under such agreements, in lieu of the benefits 
provided in this Article. 

This Article shall become effective June 1, 1986 except on 
such carr~ers as may elect to preserve existing rules or practices and 
so notify the authorized employee representatives on or before such 
date. Article VIII of the May 13, 1971 Agreement shall not apply on 
any carrier on which this Article becomes effective. 

ARTICLE X - LOCOMOTIVE STANDARDS 

In run-through service, a locomotive which meets the basic 
mlnlmum standards of the home railroad or section of the home railroad 
may be operated on any part of the home railroad or any other railroad. 

A locomotive which meets the basic minimum standards of a 
component of a merged or affiliated rail system may bi operated on any 
part of such system. 

ARTICLE XI - TERMINATION OF SENIORITY 

The seniority of any employee whose seniori ty in eng ine or 
train service is established on or after November 1, 1985 and who is 
furloughed for 365 consecutive days will be terminated if such employee 
has less than three (3) years of seniority. 
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ARBITRATION BOARD NO. 580 
ESTABLISHED UNDER 'THE PROVISIONS OF 
ARTICLE M OF ARBITRATION AWARD 458 

EFFECTIVE MAY 16,1986 

Union Pacific Railroad 1 
) PARTIES TO DISPUTE 

Brotherhood of Locomotive Engineers ) 

BACKGROUND 

On January 23,2002, the Camer served an interdivisionaVmtradivisiona1 service notice on 
the Organization in accordance with Article IX of the May 19,1986 BLE National Agmment as 
revised. The notice proposed establishment of three (3) new freight pools, all of which had 
DoloresACTF (international Container Transfer Facility) in the Los Angeles Basin as their home 
terminal. 

Item #I in the proposal contemplated creationof an "intradivisional" turnaround fieight pool 
to handle wafEc in the terminal area defined by the Ports of Los Angeles and Long Beach on the 
south and City of Industry on the east with the home terminal at DoloredCTF located between those 
sits. 

Item #2 in the proposal contemplated creation of a new fkeight pool operating between 
DoloresfiCTF and Yermo, California, with DoloredCTF as home terminal. 

Item #3 in the proposal contemplated creation of a new freight pool opnating between 
DoloredCTF and Yuma, Arizona, with Dolores/lCTF as home terminal. 

At this time traffic originating at the Ports of Los Angeles and Long Beach (usually about 
three trains per day) and traffic originating at DoloresiICTF (usually about six trains per day) is 
handled by &em from Los Angeles or West Colton to either Los Angclcs (LATC) or to West 
Colton. The trains are then handled from those points by through freight crews to Yermo, California 
or Yuma, Arizona. Movement of M c  between the Ports and Dolores/ICTF has historically been 
a slow and time-consuming process. Train tracks in the area were intennixed with streets and there 
were literally hundreds of street crossings. Trains would be lucky to make 10 miles an hour in 
working their way through this temtory. It was not unusual for trains to take three hours to traverse 
this territory. 

Creation of this new service headquartered at DoloresfiCTF was made possible by a 
municipal project in which 20 miles of track was relocated into a subsurface trench with no road 
crossings. This eliminated in excess of 200 road crossings between the Ports and DoloredICTF. 
Trains are now able to make this run at a steady 45 miles per hour. This improvement in running 
time makes possible single crew operations &om the Ports andlor DoloresllCTF to Yumq Arizona 
and Yermo, California It is this interdivisional service that is created by items no. 2 and 3 in the 
interdivisionaVintradivisiond service notice. 
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The parties met on several dates, exchanged pmposals, negotiated changes and clarified 
undef~tandigs relating to frmctioning of the new interdivisionaVintradivSod service operation. 

The negotiations reached a successful conclusionon all three proposed operations and a basic 
agreement was initialed The parties intended to add final clarifying Side Letlm andlor notes before 
finalizing the deal. Pursuant to the bylaws of the Brotherhood of Locomotive Engineers, the General 
Chairman submitted the basic agreement to each of the involved local committees for a ratification 
vote. The Agreement failed ratification Accord'mgly, the parties jointly requested the appointment 
of this Arbibation Board in accordance with Section 4 of Aaicle IX, and the parties now come 
before this Board seeking closure of this matter. 

FINDINGS 

Tht Organization, which filed a voluminous submission, argues that the Agcement failed 
ratification because the employees wanted three items. These items are: 

1. Away h m  home terminal hours of service relief performed by the pool that 
needed relief. In other words, long pool patch the long pool and the s h o ~  pool 
patch the short pool. No co-mingling of away from home terminal crews for 
hours of service relief 

2. Three (3) hour call to report to duty. 

3. Basin trip rates on the proposed service to Yermo, CA. 

In Item number 1 the Organization wants each pool to do its own dog catching for m w s  that 
die under the Hours of Service Law. The Agreement proposed in Section 9d) that the West Colton 
Yuma Pool perfonn all Hours of Service Relief at Yuma if the Yuma Extra Board is exhausted. The 
Organization argues that the Engineers in the West Colton Yuma Pool will be stuck at Yuma. 

The Carrier counters the argument by stating the crews established by the Agreement are in 
alonger run service and will be hauling the "hottest"commoditic9. Also, the Collective Bargaining 
Agreement limits the crews at Yuma to one short trip per time at Yuma 

The provision agreed to by the parties is not unmmnable, ergo it will not be changed. 

The Organization argued vigorously because ofthe t d i c  around Los Angeles that engineers 
should be given a three b u r  call for work. The Carrier a m e s  it cannot antici~ate the readiness of 
a train by more than two hours, and that nobody presentlyhas a three hour tail in the Los Angeles 
area 

The Protective Conditions for Interdivisional Service provide for moving assistance if an 
employee is required to move because of the implementation ofthis service. A two hour call should 
be sufficient. 
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Finally, the Orpnkhon  requests that assignments working on the West Colton to Yermo 
service be covered under the "Basin Trip Rates" established in a July 1, 1991 Agreement with the 
then Southern Pacific. 

This Board lacks any authority to change rates of pay. 

AWARD 

AAer listening to the vigorousarguments ofthe Organizationon all issues as well as Carrier's 
strong resistance to change the tentative agreement, this Board believes the rentative agreement 
adequately handles all issues. Accordingly, this Board adopts the parties tentative agreement, 
including the rates and such provisions as were effectively agreed upon by the parties which are 
included in the Attachment A to this Award. The Attachment will serve as the Implementing 
Agreement for the Carrier's proposed Interdivisional Service. 

Bill Hannah 
Employee Member 

* Robert &%ichter 

Dated May 27,2003 

Chairman 

A1 Hallberg 
Canier Member 
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ARBITRATION AGREEMENT 

between the 

UNION PACIFIC RAILROAD COMPANY 

and its engineers in the Los Angeles HUB represented by 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS (UP Western Lines) 

ALAMEDA CORRIDOR INTERDIVISIONAL SERVICE 

Pursuant to the Company's notice dated January 23, 2002, served under the provisions 

of Article IX of the May 1986 BLE National Agreement, as amended, three new freight 

pools will be created subject to the following conditions: 

IT IS AGREED 

Except as specifically provided herein the provisions of the Union Pacific Western Lines 

Collective Bargaining Agreement, as modified, including the Los Angeles Hub 

Implementing Agreement shall prevail. 

Section I: Terminals 

All Engineers assigned to and filling vacancies, in this service will report a1 DoloresnCTF. 

(The onloff duty point has not yet been constructed and the precise location remains to be 
determined.) 
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Section 2: New Pool Freight Operations at DoloresflCTF operating toYemo and Yuma 

a) DoloresfiCTF shall be home terminal for a freight pool with Yemo as the 

away-from-home-terminal. 

b) DoloresnCTF shall be home terminal for a freight pool with Yuma as the 

away-from-home-terminal. 

C) Engineers in these pools may be used on any of the routes in the Basin and 

can receive or leave their trains anywhere on their respective assignments 

(including on Dock locations). 

Section 3: Multiple Trip Turnaround Pool Freight Service 

a) Unassigned turnaround pool freight service will be established to operate 

between lCTFlDolores and Spadra and Walnut, via any route and return. 

Crews in this service can get or leave their trains anywhere in the territory 

covered by this pool. 

b) This also includes the territory south of ICTF/Dolores. These moves shall be 

made only in connection with their own trains for traffic to and from dockside, 

and to handle trains as necessary within the territory covered by this pool. It 

is recognized that the dock may be expanded and such expansions shall 

automatically be included as part of this agreement. - 
c) Engineers shall not be required to depart the terminal limits on a subsequent 

trip after ten (10) hours on duty. Specifically no engineer can go east of C.P. 

Alameda after 10 hours on duty in the Alameda Corridor. Engineers will be 

under pay until returned to their on duty points. This Section 3(c) also applies 

to the engineers in the Colton Pool working at Dolores. 

d) This service will NOT operate beyond the following points: 

1) Walnut - MP 506.8 

2) Spadra -MP 27.8 
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3) LATC - MP 482.9 (Including Taylor Yard, and induding movements 

on theNhambra Subdivision.) 

e) Engineers opemting in this service may be muired to pic* Up or set out en 

route, but will not perform industrial switching. 

Note: This is subject to the "RoadfYard" provisions of applicable National 

Agreements. 

f) All engineers in violation of item 3(e) above will be compensated a basic day 

at Engineer Road Switcher rate of pay, in addition to and without deduction, 

from their earnings for this trip. 

g) All engineers in violation of item 3( d) above who are required to go beyond 

the limits of this assignment, or who exceed the 10 hour provision in Section 

3(c), will be compensated a payment of a new day at the rate idenwied in 

Section 4, below, in addition to and without dedudion from their earnings for 

their trip. Engineers who properly stood for this senri~e will be compensated 

in accordance with Section 1 (e) of Article 12. 

Section 4: Rates of Pay. 

a) All Pool engineers in this Section 3 Turnaround Pool service (excluding 

YurnaMermo) shall be paid in accordance with Sedibns 1,2,5, and 6 of the 
flat rate road anriteher agreement effective September 16,1996. (Currently 

; identified in Los Angeles Hub Agreement VI Agreement Coverage B 2.d.) 

b) Made up assignments andlor extra assignments called to operate within the 

scope of this agreement will qualify for the trip rate created by this 

agreement 
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Section 5: Transportation 

Engineers who are required to report for duty or are relieved from duty at a point other than 

the on duty and off duty poink f ~ e d  forthe service established hereunder, the Carrier shall 

authorize and provide suitable transportation for the crew. 

Note: Suitable transportation includes Carrier owned or proved passenger carrying 

motor vehicles or taxi, but excludes other forms of public ttansportation. 

All Engineers destined to Yuma covered by this agreement who are relieved en route will 

be deadheaded to the far terminal, except in cases of emergency, but will be allowed full 

mileagelearnings of assignment in either case. This language does not prohibit the Carrier 

from staging trains, (in the same direction). 

Section 6: Separation of Service 

The assignments established pursuant to this agreement are not intended to supplant or 

be supplanted by road switcher or local freight assignments. 

Section 7: Rest 

a) In lieu of any other agreement provisions governing rest, engineers assigned 

to West Calton Yuma Pool will be permitted to mark eight (a), ten (lo), or 

(12) hours of undisturbed rest at the away from home terminal. 

b) West ColtonNurna Pool engineers deadheading back from Yuma, either 

separate and apart or after completing service, will be allowed to mark eight 

(8). ten (101, twelve (121, or eighteen (18) hours UNDISTURBED rest at the 

home terminal, without any offset of New York Dock Protection. Engineers 

who mark additional rest will not have their protection offset if they are 
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available for and accept the next call tendered following expiration of the 

undisturbed rest. 

Note: This paragraph is based on and is subject to the May 23,1998 

agreement tiled "Adon Plan for West Colton". 

Section 8: 

a) 

Section 9: 

Call 

Engineers assigned to or filling vacancies in this service shall be called two 

(2) hours prior to the onduty time and will be placed to their respective board 

at ICTFlDolores in the order of their tie-up time at me location where they 

reported for duty. 

Engineers called for a separate and apart deadhead will not be required to 

work back, until getting required rest, when reaching the far terminal, if there 

are other engineers rested and available. 

Note: This paragraph (b) applies to the DoloresllCTFMuma and the 

Dolores/lCTFNermo pools only. 

Away from home terminals 

Engineers arriving at the away from home terminal shall be placed on the 

bottom of the pool list at tie-up time. 

Engineers shall be allowed to voluntarily "blueprint" at their home terminals. 

Yuma shall operate as two away from home terminal pools (long and short) 

and crews shall be called on a first infirst out basis. DoloresnCTF and LA 

engineers will be in the "long" pool. West Colton engineers will be in the 

"short" pool. 

The West Colton Yuma Pool (the short pool) will perform all hours of service 

relief not covered by the Yurna Extra List, (Side Letter #2, dated November 
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6, 1998, paragraph 2, of the Los Angeles Hub Implementing Agreement). 

This language creates a calling order for said service. 

e) It is not the intent of this Section to circumvent the provisions of Section 3(b) 

of Article 6 of the current agreement covering engineers. 

f) The Carrier shall work with the Local Chairmen to insure that the train 

identiiem are properly coded at the away from home terminals. 

Note: This paragraph (f) does not limit the n'ght of the Company to operate 

any train in any pool. 

Section 10: Lodging 

All engineers will be paid in lieu lodging if so requested. 

Note: This applies in the DoloresflCTFNuma-Yermo Pools only. 

Section 11: Familiarization. 

a) Engineers covered by this Agreement whose assignments require 

perforrnan~e of duties of a new geographic territory not familiar to them will 

be given familiarization opponunities as quickly as possible. Engineers will 
not be required to lose time or ride the road on their own time in order to 

qualify for these new operations. 

b) Engineers will be provided with a sufficient number of familiarization trips in 

order to become familiar with the new territory, Issues concerning individual 

qualification shall be handled with locel operating officers. The parties 

recognize that different terrain and train tonnage impact the number of trips 
necessary and an operating officer will be assigned to this new operation that 

will work with the local managers of Operating practices in implementing this 

Section. If disputes occur under this Agreement they may be addressed 
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directly with the appropriate Director of Labor Relations and the General 

Chairman for expeditious resolution. 

c) It is understood that familiarization required pursuant to this agreement will 

be accomplished by calling a qualied engineer, peer engineer, (or qualified 

Manager of Operating Practices) to work with an engineer called for service 

on a geographical territory not familiar to the engineer. 

d) Engineers who work their assignment accompanied by an engineer taking 

a familiarization tnp shall be paid one (1) hour at the pro rata rate, in addition 

to all other earnings for each tour of duty. This payment shall not be used to 

offset any extra board payments. The provisions of 3 (a) and (b) Training 

Conditions of the System Instructor Engineer Agreement shall apply to the 

regular engineer when the engineer taking the familiarization trip operates 

the locomotive. 

e) Locomotive Engineers will not be required to make the decision on whether 

or not an engineer being familiarized is sufficiently familiarized for the 

territory. 

Section 12: Protection 

a) The provisions of Section 7 of Article IX of the May 19,1986 Agreement shall 

apply to employees adversely affected by the application of this Agreement 

for wage protection and relocation benefh. 

b) Employees with New Yo* Dock merger salary protection will be permitted 

to retain that protection while at the same time opting for relocation benefts 

pursuant to Section 7 of Article IX of the May 19,1986 National Agreement. 

c) Section 3 of New York Dock permits engineersto elect which labor protection 

they wish to be protected under. By agreement between Me parties, 

engineers may electthe protection governing this agreement and then switch 

to the number of years remaining under New York Dock or remain under 

New York Dock and switch to the remainder of the protection that this 
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agreement provides. Pursuant to New York Dock and Washington Job 

protection provisions an engineer may not receive duplicate benefits or count 

protection payments under another protection provision toward their test 

period average. 

Temporary Lodging 

The parties recognize thatthis Agreement was reached pursuant toArtic!e 0( of Arbitration 

Award 458, effective May 16.1986, and agree that all agreements, side letter agreements. 

moratoriums, and understandings of the December 1, 1997, Southern Pacific Western 

Lines Modification Agreement, will remain in full force and effect subject to their terms 

unless specifically changed andlor modified by this Agreement and shall be subject to 

change pursuant to the Railway Labor Act, as amended. - 

I 

If, as a consequence of this transadion an employee is unable to hold a position at the 

original location, and is required to relocate to follow the work to Dolores, temporary 

lodging at the Company lodging facility in Long Beach will be provided for a period of up I i 

Section Effective Date 

to ninety (90) calendar days. This beneft is intended to apply only to those employees who 

actually relocate. 

Section 14; Savings Clause I 

i 
., ! 

i 

The Carrier'will give the General Chairman fmeen (15) days' written notice of its intent to 

implement this agreement. 

i, ! '  
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November 6, 1998 
Side Letter No.3 

Gentlemen: 

During negotiations the parties spent considerable discussion concerning the intent 
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided 
in a side letter explaining how different types of operations would be affected 

Therefore , the following is meant to give further definition to the NOTE. 

Road Switchers Road Switcher agreements in the controlling CBA provide for 
a 25 mile limit unless specifically provided otherwise . A road switcher that goes 
on duty inside the Hub and covered by the 25 mile provisions , would be limited by 
those provisions even though the 25 miles would take the assignment into the 
adjoining Hub. For example, a road switcher at Yermo (LA Hub assignment) would 
therefore be limited to 25 miles from the station limits in either direction. Similarly 
a road switcher that goes on duty in another Hub may work to its limits even if those 
limits include part of the LA Hub. 

Locals on duty inside the Hub Current locals that go on duty inside the Hub may 
continue to operate to points outside the Hub. New locals that go on duty in the 
Hub that will work in two or more Hubs will be established in accordance with CBA 
provisions including Article IX national ID provisions . 

Locals on duty outside the Hub Current locals that go on duty outside the Hub 
may continue to operate to pOints inside the Hub. New locals that go on duty in the 
Hub that will work in two or more Hubs will be established in accordance with CBA 
provisions including Article IX national ID provisions 

Current Pools and Pools established by Merger Agreements: These pools may 
operate between their designated terminals even if outside the Hub. At Yermo and 
Yuma they may operate up to 25 miles beyond the terminal when picking up a train 
in accordance with the 25 mile provisions of Art icle VI B 3. Bakersfield pool crews 
will be governed by their 25 mile provisions for trains East of West Colton but not 
for trains that are West of West Colton including the area between LATC and the 
Harbor area. 

New Pools created after this Agreement: New pool operations not covered in 
this implementing Agreement whether between Hubs or within the Hub shall be 
handled per Article IX of the 1986 National Arbitration Award . 
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• 
Extra Boards: LA Hub extra boards may go as far as Santa Barbara on the 
Coast Line, as far as Hivo lt on the line to Bakersfield from West Colton and 
Palmdale from LATC and as far as Kelso towards Las Vegas to perform hours of 
service relief. The Yuma extra board may go as far as Niland in the LA Hub to 
perform hours of service relief. 

NOTE It is not the intent to supersede the provis ions of 3( c) of Article 6 of 
the controlling CBA Hours or service relief required west of M P 667 
(Niland) will continue to belong to the West Colton Pool. 

Example 1: A road switcher on duty at Yermo may work in any direction up 
to the limits of its radius as set by the road switcher agreement without 
infringing on the rights of Salt Lake Hub crews . 

Example 2: A West Colton pool freight crew would continue to operate 
through freight from West Colton to Yuma and perform the same work as it 
performed pre-merger. 

Example 3: A Bakersfield pool freight crew would continue to operate 
through freight from Bakersfield to West Colton and perform the same work 
as it performed pre-merger. 

• Example 4 LA Hub crews would work the Dolores unit oil train that runs to 
Mojave and back to the Basin if the home terminal is in the Basin. 

Yours truly, 

WS Hinckley 
Agreed 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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June 15,1999 
Side Letter No. 2 

Gentlemen: 

During negotiations the parties spent considerable discussion concerning the intent 
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided in 
a side letter explaining how different types of operations would be affected. 

Therefore, the following is meant to give further definition to the NOTE. 

Road Switchers: Road Switcher agreements in the controlling CBA provide for 
a a 25 mile limit unless specifically provided otherwise. A road switcher that goes on 
duty inside the Hub or zone, would be limited by the 25 mile provisions even though 
the 25 miles would take the assignment into the adjoining Hub or zone. For 
example, a road switcher at Pratt (Southwest Hub assignment) would therefore be 
limited to 25 miles from the station limits in either direction. Similarly a road 
switcher that goes on duty in another Hub or zone may work to its limits even if 
those limits include part of the Southwest Hub. 

Locals on duty inside the Hub: Current locals that go on duty inside the Hub or 
zone may continue to operate to points outside the Hub or Zone. New locals that 
operate in more than one Hub or zone shall be established in accordance with 
Article IX of the 1986 National Award. 

Locals on duty outside the Hub: Cwrent locals that go on duty outside the Hub 
may continue to operate to points inside the Hub. New locals that go on duty outside 
the Hub and operate into the Hub shall be established in accordance with Article IX 
of the 1986 National Award. 

Current Pools and Pools established bv Merger Aereements: These pools may 
operate between their designated terminals even if outside the Hub or Zone. They 
may operate up to 25 miles beyond the terminal when picking up a train in 
accordance with the 25 mile provisions of Article VI. 

New Pools created after this Agreement: New pool operations not covered in 
this implementing Agreement whether between Hubs or zones or within the Hub 
or zone shall be handled per Article IX of the 1986 National Award. 

NOTE: It is not the intent to supersede the provisions of 3,c of Article 6 of the 
controlling CBA. Hours or service relief required west of M.P. 667 (Niland) 
will continue to belong to the West Colton Pool. 
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Yours tr~~ly,  

W.S. Hinckley / 
Side letter No. 2 Southwest Hub 

Agreed: 

deneral ~hairmah BLE 
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-. MEMORANDUM OF AGREEMENT 
BETWEEN 

THE CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY 
AND 

THE UNITED TRANSPORTATION UNION AND 
THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

REGARDING THE ASSIGNMENT OF 
TRAINMEN AND ENGINEMEN POOLS 

AT SOUTH MORRILL, NEBRASKA AND BILL, WYOMING 

I n  recogni t ion o f  the request o f  both Organizations (the UTU and the BLE) t h a t  
Trainmen and Enginemen pool s a t  both South M o r r i l l  , Nebraska and B i l l ,  Wyoming, 
respectively, become merged t o  a s ing le  pool nunber, t h i s  Memorandum i s  being 
reached. Example: Trainman Pool No. 1 w i l l  correspond w i t h  Enginemen Pool No. 
1; etc. 

Based on t h i s  request, i t  i s  agreed that, beginning October 1, i992, pool care 
w i l l  be establ ished which wi!: cons is t  o f  both an engineer and conductor 
posi t ion.  Both the engineer acd the conductor occupying a p z r t i c u l  a r  pool car  
w i l l  be ordered together when t h e i r  service i s  required. 

Vacancies on pool car assignnents w i l l  be f i l l e d  as fol lows: 

ENGINEERS TRAINMEN 

F i r s t ,  from the Engineers' e x t r a  F i rs t ,  from the Conductors' ex t ra  
boa j-d ; board; 

second, set  up t o  engine service the sccond, from the youngest, rested, 
senior, qua l i f ied,  avai lable,  se t  avai lable conductor who can be used 
back engineer a t  the point; o f f  t h e i r  pool assignment; and 

th i rd ,  from the youngest, rested, 
avai lable engineman who can be used 
o f f  o f  t h e i r  pool assignment; and 

f i n a l l y ,  if a conductor o r  engineer has been used i n  emergency as described i n  
step 2 o r  3 above, upon h i s  o r  her r e tu rn  t o  the home terminal, the engineman o r  
trainman w i l l  be returned t o  h i s  o r i g i na l  pool assignment o r  w i l l  be allowed t o  
wai t  f o r  i t s  re tu rn  unless used i n  accordance w i th  the second (Trainmen) o r  t h i r d  
(Enginemen) option 1 i s t e d  above, Pool engineers o r  trainmen used i n  emergency 
w i l l  be held pending re tu rn  o f  t h e i r  assigned pool. 

It i s  fu r ther  agreed that ,  i f  e i t h e r  the engineman o r  conductor on a pool ca r  
requests and i s  granted r e s t  beyond the minimum requirements, the  addi t iona l  r e s t  
period w i l l  apply t o  both incumbents o f  tha t  pool car. 
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SPECI'AL '-'I TRATION' SOKRD 

Brotherhood of Lo'como t i ve  ~ n g h e e r s  
(UP Southern General ~ o d t t e e  'of Adjustment) 

.and . . 
Union Pac i f i c  Railroad 

. .J 

STATEMENT OF CLAIM: 

The Carrier ' s proposed Tenns . and. . .Conditions ,.to .tie applied 

to interdivisional train service from a new hgme terminal . 

a t  Beaumont, Texas does not confbrm to the requiiements:' 
of section 2-conditions of Article 1 X  of the Arbitrated . . ! 

. . 1986 BLE Nat iona l  Agreement. ' 

On August 17, 1 9 9 8 ,  the. Carrier served.noticer pursuant to. 
Article 1 X  of the BflE 1986 National ~greement, to es tabl i sh  intsr- 
divisional train operations. from a new home terminal a t  Beaumont, 
~ e x a i  to various away-from-home terminale. on December 3 ,  1998 the. 

parties  agreed to an Xnterim Beaumont Interdivisional Opezation, ,, 

w i t h o u t  prejudice to either parties ' position. 
,'Following further negot'iations, the parties were unable to reach 

.agreement. Accordtngly, the  dispute was arbitrated on January 18, - 

The ~ e n e r a l  Chairman has provided a well-reasonad brief whfah he , 
expnnaed upon c a t  the arbitration hearing. The  General '.Chairman recog- . 

nizes tha t ,  pursuant t o  Article 1X and a long-line of'Arbitra1 Awards, 
the Carrier has the right to establish new interdivisional train 
eervice. Bowevex, he poLnts ou t  that  Section 2-~onditions o f  Article 
1~ requires t h a t  "reasonable and practical conditions s h a l l  govern. 
the establishment" of train runs. Moreover, Section 2 provides 
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920.30-- 

MEMORANDUM OF AGREEMENT # I  61 001 0048 

between the 

UNION PACIFIC RAILROAD 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

INTERDIVISIONAL OPERATIONS 
South Pekin to  ChicagoIClinton 

IT IS AGREED: 

On August 24, 2000 the Company served notice to establish dual-destination 
interdivisional service home terminaled at South Pekin, Illinois operating via Nelson to 
ChicagoIClinton. 

The parties signatory hereto pursuant to the above cited Article, agree to the 
following interdivisional conditions: 

CON DlTlONS 

Article I - Interdivisional Service 

Section 1 - Home Terminal 

(a) South Pekin, Illinois shall be the honie terminal for employees working in the 
interdivisional service between South Pekin and ChicagolClinton, the dual- 
destination away from home terminals for this interdivisional service. 

NO'TE: Effective with implementation of this IDR Agreement, the engineer pool 
operating between South Pekin, Illinois and Clinton, Iowa will be abolished 
and concurrently reestablished under the conditions set forth in this IDR 
Agreement. The parties agree that in the event this IDR Agreement is 
suspended, canceled, or otherwise modified in relevant part, the conditions 
prevalent prior to its implementation will be concurrently reestablished. For 
example, but not limited thereto, the South Pekin to Clinton errgineer pool will 
be reestablished under the conditions set forth at Art. 11, Sec. 5(d) of the 
Mikrut Award implementing the 1996 C&NW/UP Merger Agreement. 

Section 2 - District MilesIMiles Runloperation 

(a) Crews used in straight-away, terminal-to-terminal service will be paid district 
miles. For the purposes of-this IDR Agreement, district mileage between 
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920-40 
MEMORANDUM OF AGREEMENT
 

between the
 

UNION PACIFIC RAILROAD COMPANY
 

and the
 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS
 

TURNAROUND POOL FREIGHT OPERATIONS
 
PORTLAND - KALAMA - PORTLAND
 

On October 25, 2002, Carrier served notice of its intent to establish new 
turnaround pool freight operations Portland - Kalama - Portland. On November 6, 
2002, the parties met to discuss the proposed new service. In an effort to 
implement/establish this pool in accordance with Articles II (G) and III (F) of the Portland 
Hub Zone 1 Merger Implementing Agreement, the following is hereby adopted without 
prejudice to either parties' position: 

IT IS AGREED: 

1.	 Pool Operations.. 
New turnaround pool freight service may be established with the on/off 
duty point of Portland, Oregon. This operation will be to Kalama, 
Washington with crews tying up back at Portland, Oregon. 

2.	 Terms and Conditions. 
The provisions of the Zone 1 Merger Implementing Agreement will apply. 

3.	 Transportation. 
When a crew is required to be relieved from duty at other than the on/off 
duty point identified in Item 1 above, the Carrier shall authorize and 
provide suitable transportation. Any necessary deadheading will be in 
combined service. 

4.	 Familiarizarion 
To ensure proper familiarization and compliance, employees will be 
provided with a sufficient number of familiarization trips over the territory 
where they are not currently qualified. Issues concerning individual 
qualification shall be handled with local operating officers. Employees will 
not be required to lose time to "ride the road" on their own time in order to 
qualify for this new operation. If a dispute arises concerning this process, 

G:\LABOR\BOONE\DONNIGAN.AGT	 -1 
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JUN 05 2003 17:04 ~P LABOR REL W REGION916 789 644541t82332352 P.05/12 

ATTACHMENT A 

ARBITRATION AGREEMENT 

between the 

UNION PACIFIC RAILROAD COMPANY 

and its engineers in the Los Angeles HUB represented by 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS (UP Western Lines) 

ALAMEDA CORRIDOR INTERDIVISIONAL SERVICE 

Pursuant to the Company's notice dated January 23, 2002, served under the provisions 

of Article IX of the May 1986 BLE National Agreement, as amended, three new freight 

poolswill be created sUbject to the following conditions: 

IT IS AGREED 

Except as specifically provided herein the provisions of the Union Pacific Western Lines 

Collective Bargaining Agreement, as modified, including the Los Angeles Hub 

Implementing Agreement shall prevail. 

Section 1: Terminals 

All Engineersassigned to and filling vacancies, in this service will report at DoloresllCTF. 

(Theon/off dutypoint hasnotyet beenconstructed and the preciselocationremains to be 

determined.) 

1
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JUN 05 2003 17:03 FR UP LRBOR REL W REGION916 789 6445 TO 82332352 P. 02/12 

ARBITRATION BOARD NO. 580 
ESTABLISHED UNDER 'THE PROVISIONS OF 
ARTICLE M OF ARBITRATION AWARD 458 

EFFECTIVE MAY 16,1986 

Union Pacific Railroad 1 
) PARTIES TO DISPUTE 

Brotherhood of Locomotive Engineers ) 

BACKGROUND 

On January 23,2002, the Camer served an interdivisionaVmtradivisiona1 service notice on 
the Organization in accordance with Article IX of the May 19,1986 BLE National Agmment as 
revised. The notice proposed establishment of three (3) new freight pools, all of which had 
DoloresACTF (international Container Transfer Facility) in the Los Angeles Basin as their home 
terminal. 

Item #I in the proposal contemplated creationof an "intradivisional" turnaround fieight pool 
to handle wafEc in the terminal area defined by the Ports of Los Angeles and Long Beach on the 
south and City of Industry on the east with the home terminal at DoloredCTF located between those 
sits. 

Item #2 in the proposal contemplated creation of a new fkeight pool operating between 
DoloresfiCTF and Yermo, California, with DoloredCTF as home terminal. 

Item #3 in the proposal contemplated creation of a new freight pool opnating between 
DoloredCTF and Yuma, Arizona, with Dolores/lCTF as home terminal. 

At this time traffic originating at the Ports of Los Angeles and Long Beach (usually about 
three trains per day) and traffic originating at DoloresiICTF (usually about six trains per day) is 
handled by &em from Los Angeles or West Colton to either Los Angclcs (LATC) or to West 
Colton. The trains are then handled from those points by through freight crews to Yermo, California 
or Yuma, Arizona. Movement of M c  between the Ports and Dolores/ICTF has historically been 
a slow and time-consuming process. Train tracks in the area were intennixed with streets and there 
were literally hundreds of street crossings. Trains would be lucky to make 10 miles an hour in 
working their way through this temtory. It was not unusual for trains to take three hours to traverse 
this territory. 

Creation of this new service headquartered at DoloresfiCTF was made possible by a 
municipal project in which 20 miles of track was relocated into a subsurface trench with no road 
crossings. This eliminated in excess of 200 road crossings between the Ports and DoloredICTF. 
Trains are now able to make this run at a steady 45 miles per hour. This improvement in running 
time makes possible single crew operations &om the Ports andlor DoloresllCTF to Yumq Arizona 
and Yermo, California It is this interdivisional service that is created by items no. 2 and 3 in the 
interdivisionaVintradivisiond service notice. 
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MEMORANDUM OF AGREEMENT 
between the 

UNION PACIFIC RAILROAD COMPANY 
and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 
And TRAINMEN 

For The Former C&NW Lines Territory 

--------- 
INTERDIVISIONAL SERVICE BETWEEN MASON CITY, SIOUX CITY 

AND ST. JAMES 

On January 2,2002, July 16,2002, August 2,2002 and August 8,2003, 
Union Pacific Railroad Company ("Carrier" or "UP") served notice, 
pursuant to Article IX of Arbitration Award 458 ( May 19, 1986 BLE 
National Agreement), on the Brotherhood of Locomotive Engineers 
("Organization" or "BLE") of its intent to establish new interdivisional 

- service between the Midwest Seniority District crews on the Fairmont 
and Rake Subdivision and the Central 5 Seniority District crews on 
the Worthington Subdivisions. In connection therewith, such service 
is to be governed and operated in accordance with the provisions of 
Article IX of Arbitration Award 458, as amended. The parties 
signatory hereto have agreed, pursuant to the above-cited Article, to  
the terms and conditions governing this new interdivisional service 
which will be combined with existing service on the respective 
seniority districts. 

Accordingly, IT IS AGREED: 

ARTICLE I - INTERDIVISIONAL SERVICE - OPERATIONS 

UP may establish unassigned interdivisional pool freight service to operate over 
the Fairmont and the Worthington Subdivisions, utilizing unassigned engineers 
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MEMORANDUM OF AGREEMENT 
between the 

UNION PACIFIC RAILROAD COMPANY 
and the 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN 

For The Former C&NW Lines Territory 

Interdivisional Service between Chicago, Illinois; Butler, 
Wisconsin; Adams, Wisconsin; Altoona, Wisconsin, and 
Minneapolis, Minnesota 

The following provisions will apply to crews operating in 
Interdivisional service between Chicago, Illinois and Minneapolis, 
Minnesota. The provisions of this Agreement will be made a part of the 
Agreement imposed by PLB 6771, Award no. 1. 

It is Agreed: 

Section 1 - Overtime after 12 hours: 

Overtime for this interdivisional service shall be computed in 
accordance with the applicable Agreements, or after the expiration of 
twelve (12) hours on duty, whichever occurs first. 

Section 2 - Held away-from-home terminal : 

A. Err~ployees in this interdivisional pool freight service held at 
other than their home terminal will be paid continuous time for all 
time held after the expiration of sixteen (16) hours from the time 
released from duty, until time on duty. 

B. The term "time on duty" cited above shall be the time the 
employee goes on duty. 

C. Engineers tied up at the away-from-home terminal(s) will be 
sequenced to and called from a board that is independent of the 
home terminal board(s). 
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MEMORANDUM OF AGREEMENT
 

Between
 

UNION PACIFIC RAILROAD COMPANY
 

And the
 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN
 
File No. 920.20 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••**** •• ****••••••••**•••**•••• 

ESTABLISHMENT OF INTERDIVISIONAL SERVICE
 
BETWEEN FORT WORTH AND HALSTED, TEXAS
 

On November 19,2004, Union Pacific Railroad Company ("Carrier" or 
'UP") served notice of its intention to establish new Interdivisional Service 
between Fort Worth and Halsted, Texas, under conditions set forth in Article IX of 
the May 19, 1986 BlET National Implementing Agreement, as amended. 

Parties signatory hereto have, pursuant to the above-cited Article, agreed 
to the terms governing this new interdivisional service. Specifically, IT IS 
AGREED: . 

Interdivisional Service 

Section 1: .Operations 

A.	 Carrier may establish Interdivisional Service to operate 
between Fort Worth and Halsted, Texas. 

B.	 Fort Worth, Texas will be the home terminal and Halsted, 
Texas the away-from-home terminal for employees working 
in this Interdivisional Service. 

C.	 Route miles are as follows: 

Between Fort Worth and Halsted via Hearne - 281 miles. 
Between Halsted and Fort Worth via Valley Junction - 259 
miles. 

Note 1:	 The mileage specified above that is to 
be paid for this Interdivisional Service is 
subject to final verification by the parties. 

Note 2:	 Crews in this Interdivisional Service may 
4 
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UNION PACIFIC RAILROAD COMPANY 
Western Region - Transportation 

AI Hallberg, Oir. Labor RBlations 10031 FoothillsBIl/d. 
Tel: {9l6} 789·6345 Roseville. CA 95747 
Fax: 1916}789-6445 

June 14, 2005 

D. W. Hannah, General Chairman 
Brotherhood of Locomotive Engineers 
404 North 7mStreet, Suite A 
Colton, CA 92324 

Dear Mr. Hannah: 

It is the intent of the Company to establish new interdivisional service between West Colton, 
California and EICentro, California. West Colton will be the home terminal for this service, and 
EI Centro will be the away from home terminal. The mileage of this new interdivisional service 
will be 173 miles. 

Article IX "Interdivisional Service" of the May 19, 1986 BLE National Agreement provides in 
pertinent part as follows for creation ofnew interdivisional service not operating through an existing 
home terminal: 

"ARTICLE IX - INTERDIVISIONAL SERVICE 

Note: As used in this Agreement, the term interdivisional service includes interdivisional, 
interseniority district, intradivisional andlor intraseniority district service. 

An individual carrier may establish interdivisional service. in freight or passenger 
service, subject to the following procedure. 

Section 1 - Notice 

An individual carrier seeking to establish interdivisional service shall give at least 
twenty days' written notice to the organization ofits desire to establish service. specify the 
service it proposes to establish and the conditions, ifany, which it proposes shall govern the 
establishment ofsuch service. 

Section 2 - Conditions 

Reasonable and practical conditions shall govern the establishment of the runs 
described. including but not limited to the following: 

(a) Runs shall be adequate for efficient operations and reasonable in regard to the 
miles run, hours on duty and in regard to other conditions ofwork. 
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MEMORANDUM OF AGREEMENT 

Between 

UNION PACIFIC RAILROAD COMPANY 

And the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND 'TRAINMEN 

.................................................................................................... 
ESTABLISHMENT OF INTERDIVISIONAL SERVICE 
BETWEEN DALLAS AND SWEETWATER, TEXAS 

Carrier File 920.20-37 

On April 4, 2005, Union Pacific Railroad Company ("Carrier" or "UP") served 
notice of its intention to establish new lnterdivisional Service between Dallas and 
Sweetwater, Texas, under conditions set forth in Article IX of the May 19, 1986 BLET 
National Implementing Agreement, as amended. 

Parties signatory hereto have, pursuant to the above-cited Article, agreed to the 
terms governing this lnterdivisional Service. Specifically,. IT IS AGREED: 

1. Interdivisional Service 

Section 1 : Operations 

A. Carrier may establish lnterdivisional Service to operate between 
Dallas and Sweetwater. Texas. 

B. Dallas, Texas will be the home terminal and Sweetwater, Texas the 
away-,from-home terminal for err~ployees working in this 
Interdivisional Service. 

C. Route miles are as follows: 

Between Dallas and Sweetwater - 245 miles 
Between Sweetwater and Dallas - 245 miles 
Between Dallas and Sweetwater via Mesquite - 250 miles 
Between Sweetwater and Dallas via Mesquite - 250 miles 

Note 1 : Where multiplelseparate routes exist between 
Dallas and Sweetwater, crews may operate 
over any and all routes or combination of 
routes as part of their assignment. If the miles 
operated over niultiplelseparate routes exceed 
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MEMORANDUM OF AGREEMENT 
between the 

UNION PACIFIC RAILROAD COMPANY 
and the 

BROTHERHOOD OF LOCOMO'TIVE 
ENGINEERS AND TRAINMEN 

For The Former C&NW Lines Territory 

.................................................................................... 
Interdivisional Service between the Twin CitiesNalley Park, 
Minnesota; Mason City, lowa Falls, Boone, Des Moines, and 
Sioux City, lowa; and St. James, Worthington, Minnesota. 

On February 2, 2005, Union Pacific Railroad Company ("Carrier" or 
"UP") served notice, pursuant to Article IX of Arbitration Award 458, (May 
19, 1986 BLE National Agreement), on the Brotherhood of Locomotive 
Engineers and Trainmen ("Organization" or "BLET") of its intent to 
establish new interdivisional service between the Twin CitiesNalley Park, 
Minnesota; to Mason City, lowa Falls, Boone, Des Moines, and Sioux 
City, lowa; and St. James, Worthington, Minnesota. In connection 
therewith, such service is to be governed and operated in accordance 
with the provisions of Article IX, Arbitration Award 458, as amended. The 
parties signatory hereto have agreed, pursuant to the above-cited Article, 
to the terms and conditions governing this new interdivisional service 
which will be combined with existing service on the respective seniority 
districts. 

Accordingly, IT IS AGREED: 

ARTICLE I - INTERDIVISIONAL SERVICE - OPERATIONS 

Section 1: Operations-Twin CitiesNallev Park, Minnesota - Home 
Terminal - Single Pool 

A. UP may establish unassigned 
interdivisional pool freight service between the 
Twin CitiesNalley Park and Mason City, lowa 
Falls, Boone, Sioux City, and Des Moines, lowa; 
and St. James, Worthington, Minnesota. The 
home terminal will be the Twin CitiesNalley Park 

Twin Cities South ID Agr - 3/8/06 1 
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MEMORANDUM OF AGREEMENT 

between 

UNION PACIFIC RAILROAD COMPANY 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN 
(San Antonio Hub) 

~ ~ - o o o o ~ ~ o ~ ~ ~ ~ ~ ~ ~ ~ o o ~ ~ o ~ ~ ~ o o ~ o ~ o ~ o o o o ~ o o o o o o ~ ~ ~ o ~ ~ - ~ ~ l o - -  
000000~~010000000-~0000~~000000~0~0~0000000 0 0 0 0 ~ 0 - 0 ~ ~ - -  

Service tolfrom Toyota Motor Company 
San Antonio, Texas 

oClloooooor-loooooooo~oo~~oloo~~~o~o~o~o~oooooooooooooo-- 
10~0---00~00-0~000-0~-000~00l000000-000000-0l0000--00---- 

Union Pacific Railroad Company ("UP") and the Brotherhood of Locomotive 
Engineers and Trainmen ("BLET") agree the following shall apply concerning UP'S 
operations and sewice totfrom Toyota's San Antonio faciltty: 

1. OPERATIONS 

A. Regular or extra employees working in through freight sewice on trains 
operating to San Antonio from Del Rio, Eagle Pass, Taylor, Hearne, 
Houston, Bloomington, Laredo and/or Smithville, or points between those 
locations and San Antonio, and are destined to Toyota's manufacturing 
facility on the Corpus Christi Subdivision, including crews providing hours- 
of-service relief for such employees, may operate through the San Antonio 
terminal and beyond the San Antonio switching limit on the Corpus Christi 
Subdivision to Toyota's facility. 

NOTE: The switch leading to Toyota's facility is presently 
located at or near Milepost 12 on the Corpus Christi 
Subdivision. 

6. Regular or extra employees working in through freight service on trains 
from Toyota's facility on the Corpus Christi Subdivision (or between 
Toyota's facility and the San Antonio switching limit on the Corpus Christi 
Subdivision) and are destined to Del Rio, Eagle Pass, Taylor, Hearne, 
Houston, Bloomington, Laredo and/or Smithville, or points between those 
locations and San Antonio, including crews providing hours-of-sewice 
relief for such employees between the Toyota faciltty and San Antonio, 

Carrier's Exhibit 15 
13 of 18



MEMORANDUM OF AGREEMENT 

between 

UNION PACIFIC RAILROAD COMPANY 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

AND TRAINMEN 

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m s  

Enhanced Customer Service: 
Salt Lake City lntermodal Facility 

m m m m m m m m m m m m m m m m m m m a m m m a m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m a  

Pursuant to Article IX, Section 1, Paragraph (b) of the 1996 BLE National 
Agreement, Union Pacific Railroad Company ("UP") served notice on August 8, 2005, of 
its intent to implement new service to the new Salt Lake City lntermodal Facility (located 
near 5600 West and 800 South) in Salt Lake City, Utah. The essential element of the 
new service is to operate certain train crews through the Salt Lake City Terminal tolfrom 
the Salt Lake City lntermodal Facility without a crew change in Salt Lake City. The 
objective of this new operation is to ensure UP'S service to existing and potential 
customers is cost-effective, reliable and competitive and that the cycle times (service 
levels) requested by those customers are achieved. Pursuant to Article I, Section 1, 
Paragraph (c) of Article IX of the 1996 BLE National Agreement, this new operation will 
be implemented on a trial basis on or about December 26, 2005. 

Union Pacific ("UP") and the Brotherhood of Locomotive Engineers and Trainmen 
("BLET") enter into this agreement to provide the particularized service referenced 
above and to help ensure efficient and reliable service to accommodate the new Salt 
Lake City lntermodal Facility ("SLCIF") located near 5600 West and 800 South in Salt 
Lake City, Utah, so UP may retain its current customer base and grow traffic levels. 
The parties recognize the SLCIF currently as an intermodal loading and unloading 
facility but which may in the future be joined by other facilitiesloperations requiring 
similar particularized and expedited service (auto-ramp, transload facilities, Roadrailer, 
etc). Accordingly, BLET and UP agree the following shall apply in connection with 
operationslservice tolfrom the Salt Lake City lntermodal Facility. 

1. OPERATIONS 

A. Regular or extra engineers working in through freight service on trains 
operating into the Salt Lake City Terminal, and terminating at SLCIF, from 

Carrier's Exhibit 15 
14 of 18



MEMORANDUM OF AGREEMENT

between the

UNION PACIFIC RAILROAD

and the

BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN
Former C&NW Lines Territory

And
Missouri Pacific Upper Lines

Service between the
Joliet Intermodal Terminal and Chicago, Illinois.

IT IS AGREED:

This will confirm our discussions with regard to the new Joliet Intermodal Terminal
(.IIT) located south of the Chicago Terminal Complex, Illinois (CTC), between the BNSF
and the Union Pacific line.

In an effort to meet the service level expectations of the JIT, the parties mutually
agree:

Article I - Operations

Section 1: Joliet Intermodal Terminal (JIT) - CTC

A. Union Pacific may establish unassigned pool freight service, assigned
service, or extra service in accordance with existing agreements, in order to
meet the demands of the service and/or to meet customer requirements
between the JIT and CTC. The home terminal will be at the .IIT.

B. Engineers assigned to this new pool, assigned service, or extra service may
operate over any route between the CTC and the JIT, in turnaround service.

C. An extra board shall be established atthe JITto protect the JIT-CTC service.

Section 2: Chicago, Illinois (CTC) - JIT

A. Union Pacific may establish unassigned pool freight service, assigned
service, or extra service in accordance with existing agreements, in order to

1
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• • 
MEMORANDUM OF AGREEMENT
 

between the
 

UNION PACIFIC RAILROAD
 

and the
 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN
 

Interdivisional Freight Service
 
between
 

Sweetwater, Texas and Monahans, Texas
 

It is agreed the following terms and conditions shall apply to crews operating 
between Sweetwater and Monahans, Texas. 

Article I - Operations 

A.	 Union Pacific may establish a separate freight pool for crews to operate 
and/or deadhead between Sweetwater and Big Springs, Odessa, and 
Monahans. The home tenninal will be Sweetwater. The away-from
home-tenninals will be Big Springs, Odessa, and/or Monahans. 

B.	 Engineers assigned to this new pool, assigned service or extra service 
may operate over any route between Sweetwater and Big 
Springs/Odessa/Monahans. 

C.	 Nothing herein shall preclude the Carrier from utilizing pre-existing pools 
and protecting extra boards to handle traffic between Sweetwater and Big 
Springs/Odessa/Monahans. 

D.	 Terms and conditions contained in the DFW Hub Implementing 
Agreement shall apply to crews operating and/or deadheading between 
Sweetwater and Big Springs/Odessa/Monahans. 

Article" - Rates of Pay/Miles Run 

A.	 The basic day, rates of pay and other operating conditions for employees 
engaged in interdivisional service will be governed by the applicable Local 
and NationalAgreements. 

1 
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MEMORANDUM OF AGREEMENT 
#7112011248 

(920.40-35) 

Between 

UNION PACIFIC RAILROAD COMPANY 

And 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

SANTA TERESA INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated December 
23, 2011, wherein it advised its intent to establish new interdivisional unassigned 
(pool) through freight service between Tucson, Arizona and Santa Teresa, New 
Mexico - Santa Teresa, New Mexico and Vaughn, New Mexico, and Santa Teresa and 
Alpine and Pecos, Texas pursuant to Article IX, "Interdivisional Service", of the 1986 
BLE National Agreement, the parties agree the following shall apply to this new 
service: 

Section 1. Interdivisional Service. Union Pacific may establish the 
following new pool freight operations: 

I. Tucson, Arizona - Santa Teresa, New Mexico and EI Paso, Texas. 

A. Home terminal for this run will be Tucson, Arizona. 

B. Away-from-home-terminals for this run will be: 

1. Santa Teresa, New Mexico; and 
II. EI Paso, Texas. 

C. Length of runs. 

1. Tucson - Santa Teresa: 288 miles. 
2. Tucson - EI Paso: 310 miles. 

2. Santa Teresa, New Mexico - Vaughn, New Mexico. 

A. Home terminal for this run will be Santa Teresa, New 
Mexico. 

IIlData/Word/Santa Teresa ID Pool rrcight Operations BLET MOA #7 112011248, 920.40·35 
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                                BOARD LISTING                    PAGE:        1 
 DATE: 10/23/13                                            REQUEST BY:  RLAB142 
 TIME: 10:59                                               PROGRAM ID:  PSTR396 
 DESK ID  : (    )                           CIRC7  : ( SP760  )                
   TERMINAL CODE: ( H    )(H=HOME A=AWAY)      BOARD TYPE: ( ROTATING POOL    ) 
    CIRC7  BOARD TERM     T ID DESCRIPTION               AVR GROUP DESCRIPTION  
    SP760  DE10  SP760  H R O8 WCOLTON-YUMA RECREW BOARD                        
    SP760  DE11  SP760  H R O8 WCOLTON-YERMO RECREW BRD                         
    SP760  DT10  SP760  H R O8 WCOLTON-YUMA RECREW BOARD                        
    SP760  DT11  SP760  H R O8 WCOLTON-YERMO RECREW BRD                         
    SP760  EH10  SP760  H R O8 WCOLTON-LA HUB HELPER     COLTON ENGINEERS       
    SP760  OE10  SP760  H R IS WEST COLTON INACTIVE ENG                         
    SP760  OT10  SP760  H R IS WEST COLTON INACTIVE TRN                         
    SP760  PE09  SP760  H R O8 W/COLTON BNSF DETOURS                            
    SP760  PE11  SP760  H R O8 WCLTN-REROUT PEER TRAINER                        
    SP760  PE14  SP760  H R O8 W/COLTON DPU PLT BRD      L.A. ENGINEERS         
    SP760  RE08  SP760  H R O8 WEST COLTON WINDOW POOL                          
    SP760  RE09  SP760  H R O8 WC-BASIN POOL-FLAT RATE   COLTON ENGINEERS       
    SP760  RE10  SP760  H R O5 WCOLTON-YUMA LA HUB ENG   COLTON ENGINEERS       
    SP760  RE11  SP760  H R O5 WCOLTON-YERMO LA HUB ENG  COLTON ENGINEERS       
    SP760  RE13  SP760  H R O8 WCOLT-ROBERTSON ROCK POOL COLTON ENGINEERS       
    SP760  RE15  SP760  H R O8 WCOLTON - EL CENTRO ENG   COLTON ENGINEERS       
    SP760  RH10  SP760  H R O8 WCOLTON-LA HUB HELPER     COLTON TRAINMEN        
    SP760  RT08  SP760  H R O8 W.COLTON WINDOW POOL                             
    SP760  RT09  SP760  H R O8 WCOLTON-BASIN POOL        COLTON TRAINMEN        
    SP760  RT10  SP760  H R O5 WCOLTON-YUMA HUB POOL BR  COLTON TRAINMEN        
    SP760  RT11  SP760  H R O5 WCOLTON - YERMO LA HUB    COLTON TRAINMEN        
    SP760  RT13  SP760  H R O8 WCOLT-ROBERTSON ROCK POOL COLTON TRAINMEN        
    SP760  RT15  SP760  H R O8 WCOLTON - EL CENTRO TNM   COLTON TRAINMEN        
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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rlab142
Callout
This column indicates that this is the home terminal CIRC7 of the assignment, which is also indicated by the "H" in the next column. The description also indicates where the pool operates, in this case the RE10 operates W. Colton to Yuma and the RE11 is W. Colton to Yermo.



 

                                                                                
                                BOARD LISTING                    PAGE:        1 
 DATE: 10/23/13                                            REQUEST BY:  RLAB142 
 TIME: 11:01                                               PROGRAM ID:  PSTR396 
 DESK ID  : (    )                           CIRC7  : ( SP760  )                
   TERMINAL CODE: ( A    )(H=HOME A=AWAY)      BOARD TYPE: ( ROTATING POOL    ) 
    CIRC7  BOARD TERM     T ID DESCRIPTION               AVR GROUP DESCRIPTION  
    SP760  PE09  SP563  A R O8 W/COLTON DPU PLT BRD                             
    SP760  PE09  CX650  A R O8 W/COLTON DPU PLT BRD                             
    SP760  RE08  CS720  A R O8 BASIN-WCOLTON HUB POOL    COLTON ENGINEERS       
    SP760  RE09  CS720  A R O8 BASIN-WCOLTON HUB POOL    COLTON ENGINEERS       
    SP760  RE10  SP563  A R O5 YUMA-WCOLTON LA HUB ENG   COLTON ENGINEERS       
    SP760  RE11  CX650  A R O5 YERMO - WCOLTON           COLTON ENGINEERS       
    SP760  RE15  SY131  A R O8 EL CENTRO - WCOLTON ENG   COLTON ENGINEERS       
    SP760  RT08  CS720  A R O8 W.COLTON AFHT FOR WINDOW  COLTON TRAINMEN        
    SP760  RT09  CS720  A R O8 W.COLTON AFHT FOR WINDOW  COLTON TRAINMEN        
    SP760  RT10  SP563  A R O5 YUMA-WCOLTON TRIP RATED   COLTON TRAINMEN        
    SP760  RT11  CX650  A R O5 YERMO-WCOLTON             COLTON TRAINMEN        
    SP760  RT15  SY131  A R O8 EL CENTRO - WCOLTON TNM   COLTON TRAINMEN        
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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rlab142
Callout
This column indicates the Away From Home Terminal CIRC7 of the assignment, which is also indicated by the "A" in the next column. 



 

                                                                                
                              JOB HISTORY                        PAGE:        1 
DATE: 10/23/13                                             REQUEST BY:  RLAB142 
TIME: 11:03                                                PROGRAM ID: PSTR402  
CR7: SP760  BRD: RE10 TERM:        CREW:      POS: ENG SYMB:                    
 START: 091613 END: 091613               SORT BY CENTRAL DATE/TIME: N           
                                                                                
LOCEFF DTTM FUNCTION ARRVL DTTM  CENTRL DTTM CRE W/POS TRAIN SYM STA/RC EMPLOYEE
09/16-07:50 POOL ADD             09/16-09:50 SP32 ENG                           
09/16-07:50 POOL ADD             09/16-09:50 SP35 ENG                           
09/16-07:51 POOL ADD             09/16-09:51 SP36 ENG                           
09/16-07:51 POOL ADD             09/16-09:51 SP37 ENG                           
09/16-16:57 SEN-MOVE             09/16-18:58 SP29 ENG            OK0    MORRIS, 
09/16-21:20 SEN-MOVE             09/16-23:21 SP32 ENG            OK1    BARRIOS,
              NO MORE RECORDS FOR THIS CRITERIA                                 
                                                                                
                                                                                
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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rlab142
Callout
This report shows that on 9/16/2013 four turns were added to the SP760 RE10 pool.  The turns were then be filled by standing bid (applications on file), based on seniority. For example, turn SP32 was added and Employee Barrios was assigned to the turn.



 

                            PERMANENT BID HISTORY REPORT      PAGE:   0001      
 DATE: 10/23/13 TIME: 09:03                             REQUEST BY: RLAB142     
 LAST COMMITTED DATE / TIME: 06/13/13 12:00             PROGRAM ID: PSTR375     
                                                                                
             NAME: BARRIOS, J  (JOHN)           NUMBER: 000344853               
                                                                                
 PRI  CIRC7   BOARD  CREW ID  POS  GRP ID  EFFECTIVE  EXPIRATION  ADVERTISEMENT 
================================================================================
 001  SP760   RE10    ANY     ENG           061113     123199          000000   
                                                                                
                         LAST UPDATED BY: OCMS500  DATE: 06/13/13 TIME: 13:00   
                                                                                
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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Callout
The report shows that Employee J. Barrios entered a standing bid (application) on 6/11/13 requesting to be added to any turn that became open on the SP760 RE10 pool.



 

                                                                                
                              JOB HISTORY                        PAGE:        1 
DATE: 10/23/13                                             REQUEST BY:  RLAB142 
TIME: 11:12                                                PROGRAM ID: PSTR402  
CR7: SP760  BRD: RE11 TERM:        CREW:      POS: ENG SYMB:                    
 START: 071513 END: 072013               SORT BY CENTRAL DATE/TIME: N           
                                                                                
LOCEFF DTTM FUNCTION ARRVL DTTM  CENTRL DTTM CRE W/POS TRAIN SYM STA/RC EMPLOYEE
07/15-05:46 POOL ADD             07/15-07:46 MU01 ENG                           
07/15-09:21 POOL ADD             07/15-11:21 UP12 ENG                           
07/15-09:22 POOL ADD             07/15-11:22 UP16 ENG                           
07/15-09:26 SEN-MOVE             07/15-11:26 UP12 ENG            OK1    WILLIAMS
07/15-09:28 SEN-MOVE             07/15-11:28 UP16 ENG            OK1    LOBATO, 
07/15-10:38 SEN-MOVE             07/15-12:38 UP16 ENG            OK0    KARR JR,
07/17-09:58 SEN-MOVE             07/17-11:58 UP12 ENG            OK0    TRUE III
07/17-10:08 SEN-MOVE             07/17-12:08 UP13 ENG            OK0    COLEMAN,
07/17-12:59 SEN-MOVE             07/17-14:59 UP10 ENG            OK0    STARLING
07/19-05:21 SEN-MOVE             07/19-07:21 UP07 ENG            OK0    BRAWLEY,
07/19-13:01 SEN-MOVE             07/19-15:01 UP24 ENG            OK0    MCCALL, 
07/19-15:15 SEN-MOVE             07/19-17:15 UP25 ENG            OK0    BACCARI,
07/20-00:04 SEN-MOVE             07/20-02:05 UP17 ENG            OK0    HENNINGE
07/20-00:08 SEN-MOVE             07/20-02:08 UP17 ENG            OK0    HENNINGE
              NO MORE RECORDS FOR THIS CRITERIA                                 
                                                                                
                                                                                
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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rlab142
Callout
This report shows that on 7/15/2013, two turns were added to the SP760 RE11 pool. The turns were then filled by standing bid (application on file) based on seniority. For example, turn UP16 was added and Employee Lobato was assigned to the turn. 



 

                            PERMANENT BID HISTORY REPORT      PAGE:   0001      
 DATE: 10/23/13 TIME: 09:12                             REQUEST BY: RLAB142     
 LAST COMMITTED DATE / TIME: 07/08/13 22:29             PROGRAM ID: PSTR375     
                                                                                
             NAME: LOBATO, SS  (SITARA)         NUMBER: 000404886               
                                                                                
 PRI  CIRC7   BOARD  CREW ID  POS  GRP ID  EFFECTIVE  EXPIRATION  ADVERTISEMENT 
================================================================================
 001  SP760   XE11    ANY     ENG           070813     123199          000000   
 002  SP760   XE10    ANY     ENG           070513     123199          000000   
 003  SP760   RE11    ANY     ENG           070513     123199          000000   
                                                                                
                         LAST UPDATED BY: OTEE666  DATE: 07/08/13 TIME: 23:29   
                                                                                
                                                                                

END OF REPORT 

Page 1 of 1Report Print
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rlab142
Callout
The report shows that Employee Lobato entered a standing bid (application) on 7/5/2013, requesting to be added to any turn that became open on the SP760 RE11.
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, 
BEFORE A BOARD OF ARBITRATION 

Pursuant to Article 1, Section 4 of 
the New York Dock Conditions R.D.M. 

Finance Docket No. 32760 JUN 281999 

) 
In the Matter of Arbitration ) 

)Between 
) 

Brotherhood of Locomotive Engineers ) 
( "BLE") ) OPINION AND ANARD 

)And 
) 


Union Pacific Railroad Company ) 

("UP" ) ) 


) 


--------------------------------) 

Members of the Board of Arbitration 

Eckehard 1'1uessig, Chairman 
Jim MCCoy , Organization Member 
Scott Hinckley, Carrier Member 
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, 

OPINION OF THE BOARD 


I. INTRODUCTION 

On August 6, 1996, the Surface Transportation Board ("STB") in 

Finance Docket 32760 approved the common control and merger of the 

rail carriers controlled by the Union Pacific Rail Corporation (Union 

Pacific Railroad Company and Missouri Pacific Railroad Company) ("UP") 

and the rail carriers controlled by the Southern Pacific Rail Corpora

tion (Southern Pacific Transportation Company, St. Louis Southwestern 

Railway Company, SPCSL Corporation and the Denver and Rio Grande 

Western Railroad Company) ("'SP"'). The STB imposed the labor protec

tive conditions contained in New York Dock ("NYD"). 

II. B.lI.CKGROUND AND SUMMARY OF F.lI.CTS 

On January 13, 1998, pursuant to conditions as imposed by the 

STB, the Carrier served a Section 4 NYD notices on the General Chair

men of the SP Western General Committee and the UP Western General 

Committee concerning its desire to initiate negotiations relative to 

the terms and conditions of an Implementing Agreement for the Los 

Angeles Hub ("LA Hub") directed toward consummation Of the approved 

transaction. 

In its Operating Plan filed with its merger application, the 

Carrier indicated that it would implement a "hub and spoke" operating 

scheme for the merged railroad. Instructive for this dispute is that 

the LA Hub was the fourth Hub to be negotiated that involved the above-

cited c ommittees. Earlier, the two committees successfully negotiated 

and had BLE membership ratification for NYD Implementina Agreements 

at the Salt Lake, Roseville and Portland Hubs. 

Following its January 13 notice, the Carrier prepared two docu

ments relative to its LA Hub neqotiations. One document contained 

terms covering a number 0:1' subjects and conc'.itions similar to those 

contained in the earlier Hub Implementing Agreements. The other docu

ment was based on standard NYD conditions. However, prior to beginning 

its negotiations to finalize the Implementing Aareement, the Organiza

tion was asked if it wished to continue to negotiate the Implementing 
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Agreement along the lines of the earlier Hub negotiations or whether 

standard NYD conditions would form the basis for the negotiations. 

The Organization chose the same process and procedures as the parties 

had used when successfully arriving at the three earlier Hub Agreements. 

Following several negotiating sessions, the negotiators reached 

agreement on a merger Implementinq Agreement for the LA Hub ("The 

Implementing Agreement") in mid-November 199'8. It was then sent to 

the BLE membership for a ratification vote. However, unexpectedly, 

an undated four page document, titled LA Hub Proposed Agreement signed 

by Mr. J. R. Saunders, Local Chairman, Division 5 and D. W. Hannah, 

Local Chairman, Division 56 was distributed to the 'BLE membership. 

This document in effect asked the BLE members not to ratify the nego

tiated Implementing Agreement. Indeed, the Agreement then failed to 

be ratified. 

The Carrier asserts that the Organization engaged in bad-faith 

bargaining. It contends that the agreed upon and initialed Implement

ing Agreement was obtained falsely. Therefore, it argues that it now 

is invalid. 

Subsequently, the matter was advanced to arbitration pursuant to 

Section 4 NYD. Although Section 4 of the New York Dock Conditions 

contemplates the adjudication of a dispute by a single Arbitrator, the 

parties agreed to establish this three 11ember Arbitration Board to 

decide this dispute. The undersigned was selected by the parties to 

serve as its Chairman. 

On April 8, 1999, a hearing was held in St. Louis, Missouri. The 

Chairman, at the outset, restricted each party to one spokesman who 

was to be limited to a thirty minute presentation to be used in any 

manner desired. At the conclusion of the presentation, each spokes

man was allowed fifteen (15) minutes for rebuttal. The spokesmen 

were Mr. Scott Hinckly, the Carrier member of this Board, and Mr. 

Richard Radek, a BLE Vice President and Director of Arbitration for 

the BLE. Mr. Jim McCoy, the BLE Member of this Board and a Vice Presi

dent of the BLE, was provided a rebuttal opportunity at the end of the 

hearing to address the Board in view of his role as a Board member. 
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The Board granted Itr. Radek's motion to file a post-hearing brief 

to be received by the Chairman no later than April 23. The Carrier 

also chose to file a brief, subject to the same time restrictions. 

The Parties' briefs were received in a timely Manner and are a ~art 

of the record considered by the Board in arriving at this Award. 

III. QUESTION AT ISSUE 

What shall be the terms of the Implementing Agreement for the 


selection and assignment of forces within the Los Angeles Hub? 


IV. POSITIONS OF THE PARTIES 

The following is believed to be an accurate abstract of the 

parties' substantive positions in this dispute. The absence of a 

detailed recitation of each and every argument or contention advanced 

by the advocates in this arbitration does not mean that the issue was 

not fully considered by the Board. 

THE CARRIER'S POSITION 

Basic to the Carrier's position is its strongly held view that it 

sincerely attempted to reach a negotiated Implementing Agreement with 

the Organization. However, because the two Local Chairmen authored 

and distributed the four page letter, noted earlier, to its membership, 

the Carrier contends the Implementing Agreement failed to be ratified. 

The Carrier asserts that the Organization enaaged in bad-faith barqain

ing. Specifically, the BLE had the ontion at the outset to bargain on 

essentially NYD conditions or to follow the pattern used to arrive at 

Implementing Agreements at the other hubs. They chose the latter. 

Accordingly, the parties, by expanding beyond basic NYD, could 

now bargain, for example, over such major issues as automatic certifi 

cation, seniority, vacations, relocation benefits, etc. The Organization 

accepted this choice. However, the Carrier points out, in its letter 

to its membership, the two Local Chairmen claimed that the Imolementing 

Agreement, agreed on by its negotiators, was "shoved down our throats_" 

The Carrier asserts that the action taken by the two Chairmen shows a 

failure to adhere to generallv accented bargaining practices. Therefore, 
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Carrier contends that the initialed Agreement "was obtained falsely 

and, thus, is invalid." Accordinglv, the Carrier now has presented a 

proposed Implementing Agreement that it contends adheres to the generally 

accepted basic NYD standards . 

The Carrier sUbmits that the Arbitrator and, in this case, the 

Board derives its authority and serves as an extension of the STB. 

Therefore, the committee must carry out the S'1'B's mandate. In this 

respect, the Carrier relies upon a number of authorities. Among these 

are Interstate Commerce Commission (" ICC") (the predessor to the STB) 

decision of January 5, 1989 in Finance Docket No. 30965 when it stated: 

liThe arbitrator's duty, simply stated, is to fashion 
an implementing arranqement that will reconcile worker 
protections with the terms and the objectives of the 
transaction that we approved. If those terms and 
Objectives cannot be aChieved without modification of 
existing work rules and collective bargaininq arranqe
ments, he clearly has the authoritv to modifv such 
arrangements to the extent necessary to carry out his 
mandate. II 

Accordingly, this decision established that the Arbitrator (in 

this case, a three Member Board) has broad authority in matters such 

as this. 

The Carrier explained how the extensiveness and complexities of 

the geographic area in which the UP and SP operated required it to 

make a number of critical decisions to comply with the STB's mandate. 

In this respect, it argued and provided its reason for including the 

following major issues in the Imolementinq Agreement: 

1. 	 A conSOlidated engineers' seniority roster would 

be prepared by dovetailing the seniority of all 

engineers into a common roster, with certain 

work "!=,rior righted" for a two year period. 

2 . 	 A single eBA would be applicable. In the Salt 

Lake and Portland Hubs, the Carrier selected the 

UP Idaho Collective Bargaining Agreement as the 

single Agreement for both of the hubs. By selecting 

the Idaho Agreement for the Los Anqeles Hub, the 

Carrier would have a single CBA for the three hubs, 

which the Carrier submits would contribute to greater 

efficiency. 
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3. 	 Modified Pool Operations to co~port with the 

various routing options now available because 

the merger would be created. 

4. 	 Operating plans for train and enqine crews would 

be the same. Basically, this means that the crew 

would go on and off duty at the same location 

and, when required, would stay at the same lodging 

facilities. 

In summary, the Carrier maintains that its nroposal co~plies with 

the STB decision and that this Board should impose its proposed I~

plementing Agreement to settle this case. 

THE 	 ORGANIZATION'S POSITION 

The Organization contends that resolution of the key issues in 

this case must take into account substantive actions taken by the 

parties before and after the merger application had been anproved. 

One major consideration in this regard was the modification of the 

SP-\'i'estern Lines Schedule Agreement. 

Following negotiations, on November 3, 1997, the Parties con~um

mated an Agreement referred to as the "BLP./SP I·lest l!odification Aqree

ment" ("The Modification Agreement"). '!'he Oraanization contends that 

the Modified Agreement contemplated the selection of the SP-West Lines 

Agreement as the CBA for all engineers in the Los Angeles Hub. That 

Agreement preserved certain unique provisions of the SP-West Lines 

Agreement, including enhanced protection for SP enqineers who · ·probably 

would be affected by the eventual restructinq of work in the Los 

Angeles Basin. The Union strongly contends that the Carrier gained 

significant work rule concessions. Accordingly, the Union argues the 

SP-West Agreement now modified and effective for the larqe preponder

ance of LA Hub engineers became the foundation agreement for the Hub 

Implementing Agreement. The Union states: "The two simply must go 

together because they were designed as such, and the selection of the 

SP-West Agreement in the LA Hub was not a casual decision." 
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Moreover, the Organization points out that the Carrier selected 

the 	SP-West Agreement for Trainmen in the LA Hub. ~herefore, extending 

it to the Engineers would be appropriate and consistent with the Car

rier's earlier decision. It further argues that the Carrier may not 

select the Idaho Agreement, because it is not in force in any location 

within the LA Hub territory. In support of this contention, it relies 

upon a holding by Arbitrator Yost, dated Apiil 14, 1997, in the Matter 

of Arbitration between the United Transportation Union and the UP. 

Last, by way of substantive action taken prior to the finalization 

of the LA Hub Implementing Agreement, the Organization pointed out 

that the Carrier, in exchange for its support for the merger applica

tion, made certain commitments to the Organization. Particularly 

relevant to this dispute are two Carrier's letters, both dated March 8, 

1996. The Organization notes that these letters made a number of com

mitments that should be considered in the matters at issue before the 

Board. In its letter, the Carrier stated (quoted verbatim) that: 

1. 	 Union Pacific will qrant certification as 
adversely affected bv the merqer to the 1023 
engineer~ projected ~o be adversely affected in 
the Labor Report Studv and to all other engineers 
identified in any Merger Notice served after 
Board approval. 

2. 	 Union Pacific also commits that, in any Merger 
Notice served after Board approval, it will only 
seek those changes in existing Collective 
Bargaining Agreements that are necessary to 
implement transactions, meaninq such changes that 
produce a public transportation benefit not based 
solely on savings achieved by Aqreement changers) 

3. 	 The final issue whiCh was discussed oertained to 
integration of seniority as a result of post-merger 
consolidations and implementing agreements. BLE 
asked if Union Pacific would defer to the interested 
BLE cowmittees reqardinq the method of seniority 
integration where the committees were able to achieve 
a mutually agreeable method for doing so. In that 
regard, Union Pacific would give deference to an 
internally devised BLE seniority integration solu
tion, so long as; 1) it would not be in violation 
of the law or present undue leqal exposure, 2) it 
would not be administrativelv burdensome, impracti 
calor costly; and 3) it would not create an impedi
ment to implementing the onerating plan. 
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Accordingly, the Organization submits that the final LA Hub Im

plementing Agreement must give weight to the commitments briefed above. 

Turning then to the specifics of the Implementing Agreement in 


this dispute, the Organization proposes the retention of the November 


1998 Implementing Agreement in its entirety except as noted below. 


The Organization, both in its detailed brief and before this Body, 

requests that the 25 mile zone provision (Article VI B-3 of the Im

plementing Agreement) be removed because it is unnecessary. It claims 

that the Yost Award previously cited came to the same conclusion, 

under a similar set of circumstances. 

It further believes that application of Article III, Pool Opera

tions/Assigned Service to the LA Hub is not practical or cost effective, 

asserting that the Carrier's proposal would only diffuse the workforce 

to too many points, a scheme that would not be operationally sound 

or in the public interest. The Organization rejects the practicability 

of the LA to Yermo/Yuma Pool service, stating that the same idea had 

been tried in the past and failed because of the distances involved 

and because of operational problems such as traffic density and special 

grade braking requirements in that territory. The Organization also 

suggests greater benefits would be achieved bv adding two new pool 

provisions, as shown selow: 

1. On Duty: West Colton. May work to Gemco/Los 

tie up at the originating terminal. Home Terminal 

West Colton. 

2 • 	 On Duty: Los Angeles/Dolores. May work to Gemeo/ 

West Colton/ Anaheim. Home Terminal Los Angeles. 

May report to either Los Angeles or Dolores. Must 

tie up at the originating terminal. 

In summary, the Organization contends that the changes it has 

proposed to the Implementing Agreement provide the merger benefits 

sought by the Carrier and is "in harmony with the applicable pre

negotiations commitments and the New York Dock conditions." 

Nonetheless, the Organization states that, if the Board decides 

otherwise, a number of other provi s ions s~ould be !)art of -any revised 
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Implementing Agreement. With respect to which CBA should be applied 

to the LA Hub, the Organization maintains that the SP-West Agreement 

be selected. Concerning the Seniority provision, the Organization 

agrees that the seniority provision contained in Article II of The 

Implementing Agreement meets the March 8, 1996 Carrier commitment 

letter and should, therefore, be in the Board's Award of an Implement

ing Agreement. The Organization urges that Article IV of the November 

3, 1997 SP-West Modification Agreement concerning disability and life 

insurance benefits be retained. Likewise, Article II of the November 

3, 1997 Modification Agreement pertaining to the calculation of Pro

tective Period monthly TPA should be retained. 

In summary, the Organization arques that it has made its case as 
to what should be contained in the Imnlementing AGreement. However, 

if the Board does not adopt its recommendation, it argues that the 

November 1998 Implementing Agreement which failed ratification should 

be awarded by this Board. 

V. DISCUSSION 

This Arbitration arose because the two former SP Local Chairmen 

in their four page letter previously cited urged the employees they 

represent to reject the Implementing Agreement. The Carrier asserts 

that the Organization engaged in bad-faith bargaining. In our opinion, 

the letter is extremely misleading and in many instances factually 

wrong. Their actions were clearly harmful to these parties collective 

bargaining now and perhaps in the future. Fundamental to successful 

collective bargaining are the intangible elements of confidence and 

trust. The letter undermined those essential elements, harming the 

ability of the parties to successfully bargain. 

While the Board does not intend to belabor the point, it is 

instructive to briefly discuss the intent and scope of NYD Section 4 

(a) bargaining. It is apparent that the authors of the four page letter 

misunderstood the Section 4(a) scope of bargaining provisions. Under 

Section 4(a), the parties are required to bargain about the selection 

of forces involved in the transaction, the equitable arrangement for 

the assignment of employees based on the surrounding circumstances of 

the transaction and how the New York Dock Conditions would be applied. 
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There is no legal oblisation in the New York :Dock Conditions for either 

party to bargain about a permissive bargaininq subject. In the case 

at hand, the Organization was provided the choice of basic Section 4 

bargaining as described above or enhanced bargaining that would include 

subjects that are not mandatory bargaining under section 4(a). The 

BLE selected the latter. Implicit in the selection of the accredited 

representatives was that the scope of bargafning would be expanded. 

These representatives obviously were aware of this fact because they 

are seasone~ and extremely well-qualified bargainers. The give and 

take of bargaining is well-understood by these persons. 

Indeed, the Organization leaders attempted to inform its member

ship of the difference between negotiating an Implementing Aqreement 

and a Collective Bargaining Agreement. In its Summary Letter that 

transmitted the LA Hub ballots, the following observations were made 

(quoted verbatim), 

In order to fully understand this Implementing 
Agreement and the enormous amount of effort put 
into negotiating these provisions it is necessary 
for you each to understand that bargaining over an 
Implementing Agreement under New York Dock provi
sions is very different from neqotiating collective 
bargaining conditions. 

First of all mergers are not made to benefit the 
employees of the railroads involved but are done 
to provide cost savings to the railroad and increase 
dividends for the stock holders. Therefore it is 
necessary for you to understand that this is not the 
proper forum to conduct negotiations to improve your 
collective bargaining agreement or address the unjust 
treatment of our post 1985 engineers. 

If a voluntary Implementing Agreement is not reached 
under the terms and conditions of New York Dock the 
issue is then placed before an Arbitrator who - after 
hearing the case - issues a decision that becomes the 
Implementing Agreement. The Arbitrator is limited by 
the New York Dock conditions in what he can and can 
not rule on and that is siqnificant when it comes to 
blanket certification and relocation benefits. 

Ironically, some of the bargaining issues complained of in the four 

page letter were raised by the Local Chairmen (e.q., the 25 mile zone 

issue) . To agree to barqain about certain issues and when those issues 
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are not resolved to one's satisfaction does not mean that an Im~lement

ing Agreement was "shoved down our throats" as stated in the letter. 

Throughout the four page letter, reference was made to the Modi

fication Agreement, implying that somehow a vote on the initialed 

Implementing Agreement could reverse the earlier Agreement. This 

notion was clearly misleading and wrong. The authors of the four page 

document, for whatever reason, chose to ignore the guidance contained 

in the Ballot Transmittal Letter noted above. Likewise, the comments 

about extra boards certification of engineers and Union dues are not 

accurate and mislead as to what the negotiators had aqreed to when 

they initialed the Implementing Agreement. 

In summary, on this issue, the Carrier's charge of bad-faith 

bargaining is understandable. However, good-faith bargaining is 

difficult to define. It is a shapeless or formless principle. 

Apparently, the action by the two Local Chairmen was an unilateral one. 

In any event, the Board has no proper basis for rejectinq the Organi

zation's official explanation as provided in its post-hearing brief. 

Before turning to the substance of the auestion before the Board, 

it should be noted again that this Board is a quasi-judicial exten

sion of the 5TB and, thus, is bound to aoplv to the transaction at 

hand, the STB's interpretation of its controlling legislation and the 

New York Dock Conditions. Among many precedents on this point, see 

United Transportation Union v. Norfolk and Western Railway Co., 

882 F.2d 1114, 1120 (D.C. Cir. 1987). 

Certain key provisions of Finance Docket No. 32760 to which the 

various proposals of the parties would be applied are worthy of note. 

As stated in that Docket, these are (identified by page number) 

Union Support. The merger is supported by 
seven unions representing approximately 55% of the 
union-represented employees on the combined UP and 
SP systems: the United Transportation Union; the 
Brotherhood of Locomotive Engineers: the International 
Association of Machinists and Aerospace Workers; the 
International Brotherhood of Electrlcal Workers; the 
International Brotherhood of Boilermakers and Black
smiths; the Sheet and Metal Workers International 
Association; and the International Brotherhood of 
Firemen and Oilers. The UP/SP merger is the first 
major merger since the Staggers Act that has received 
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widespread union support, and ap~licants are 
correct in their assessment that such extensive 
"labor support in a major rail merger case is 
unheard of in recent years, and stands as a 
testament to the compelling benefits of this 
merger. ,. Page 171 

We find that the statutory protections pro

vided in New York Dock are appropriate to protect 

employees affected by the merger, the lines sales, 

and the terminal railroad control transactions, 

and we further find that, subject to such protec

tions, approval of the merger (in the lead docket), 

the lines sales (in the Sub-No. 2 docket), and the 

terminal railroad control transactions (in the Sub-No. 

3, 4, 5, 6, and 7 dockets) will be consistent with 

the public intere st insofar as carrier ern~loyees are 
concerned. No unusual circumstances have been shown 
in this case to justify additional protection. Dage 173 

The Immunity Provision. An arbitrator acting 

under Article I, Section 4 of the New York Dock 

conditions impo sed in the lead docket, the ~u6-NO. 

2 docket, and the Sub-No.3, 4, 5, 6, and 7 dockets 

will have the authority to override CBAs and RLA 

rights, as necessary to effect, respectively, the 

mer ger in the lead docket, the line sales in the 

Sub-No. 2 docket, and the terminal railroad control 

transactions in the Sub-No.3, 4, 5, 6, and 7 dockets. 

This authoritv derives ultimately from 49 U.S.C. 

11341 (a), the "immunity" provision. Page 173 


Certain Requests Denied. We will not impose 

several additional labor-related conditions that haye 

been requested by parties to this proceeding. Page 174 


Cherry-Picking. We will deny ARU's request 
that we order that any CBA "rationalization" be 
accomplished by allowing UP/ SP's unions to "cherry
pick" from existing UP or SP agreements. This is a 
matter committed to the implementing aqreement pro
cedures established by the New York Dock conditions. 
See New York Dock, 360 I.C.C. at S;(Article I, 
Sectlon 4). Paqe 174 

Reimbursements. We will deny ARU's request that 
we require UP/ SP to repay SP emnloyees their forqone 
lump sum payments and their deferred waqe increases. 
SP has already "paid" its employees for their wage 
concessions by giving UP productivity concessions 
achieved by the nation's other railroads. page 174 
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Turning then to the specific proposals of the parties, the Board 

ha s carefully reviewed the record, the briefs s ubmitted by the parties 

and the oral arguments presented at the hearinq. The Board concludes 

that, under the circumstances, it would be ill-advised to change the 

initialed proposed Implementing Agreement which we find meets the 

5TB's goal of a more economic and efficient operation as envisioned 

by its approved transaction . 

Fundamental to our holding in this matter is the principle that 

the reviewing third party should apply the same factors to the issues 

as the neqotiating parties did when they bargained and reached an 

a g reement. Also, it is well-settled that third parties should not 

disturb agreements reached unless it can be demonstrated that factors 

not relevant to the bargaining process were given weight bv the narties 

during their negotiations. Accordinqly, it is the third party's role 

to impartially weigh all of the evidence adduced with respect to the 

various factors considered by the narties when trying to reach their 

agreement. For this Board, given the circumstances, to chanqe the 

negotiated Implementing Agreement, it must find that all relevant 

information was not considered or not given proper weight by the nego

tiating parties. 

There is no evidence in the extensive record developed in this 

matter that the negotiating parties did not considered all relevant 

factors. The negotiators also recognized certain unique characteris

tics of the Company and its business issues and concerns. Moreover, 

it was shown that the parties' negotiators were aware of the current 

and future highly competitive business environment in which the rail

road functioned. There is a sense that the parties also were aware 

that certain changes had to be forthcoming within the framework of the 

collective bargaining nrocess. Accordingly, the Board concludes that 

the parties to these proceedings had before them all proper factors 

when . they initialed the proposed ImDlementing Agreement. 

As for the question of whether these factors were properly applied 

during the negotiating Drocess, the Board finds that there is no evi

dence to the contrary . This conclusion is given greater substance by 

noting the leng thy process that led to the nroposed Implementing 

Agreement and the experienc e of the individuals involved. The persons 

involved in this Drocess were seasoned negotiators who have y ears of 
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experience addressing and resolving complex rule, benefit and wage 

issues. The evidence of record before this Board demonstrates that 

the negotiators were keenly aware of the various factors that in

fluenced and lead to successful bargaining. They clearly took into 

account that their efforts could not be conducted in a vacuum and 

that success depended upon properly based compromises. 

The proposed Implementing Agreement reflects the give and take 

of the bargaining process. It meets the STB authorized transaction 

goal in a manner serving the interests of both parties. 

Obviously, the Implementing Agreement does not address or solve 

all individual needs or desires of the Organization. Nor does it 

meet all the Carrier's. However, for the reasons stated and, given 

the circumstances, this Board will not modify what the seasoned neqo

tiators agreed upon when they initialed the Implementing Agreement in 

mid-November 1998. Any other Award would lead to further controversy 

and tend to undermind future collective barqaining by these parties. 

AWARD 

The negotiated initialed Implementing Agreement will serve as 

this Board's Award. 

Eckehard Muesslg 
Chairman 

Dated: 
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BACXGROUND 

On May 10, 1999, t h e  undersigned i s s u e d  an  ~ r b i t r a t i o n  Award 

which imposed a  T e n t a t i v e  Agreement t h a t  had been reached  by t h e  

P a r t i e s  a s  t h e  Agreement which would govern work r u l e s  and working 

cond i t i ons  i n  t h e  newly formed Los Angeles Hub o f  t h e  merged C a r r i e r  

( "LA Hub Agreement") . 
By let ter  d a t e d  December 13,  1999, t h e  C a r r i e r  adv i sed  t h e  organi -  

za t ion  o f  i t s  i n t e n t  t o  implement t h e  LA Hub Agreement e f f e c t i v e  w i t h  

January 16,  2000. The l e t t e r  announced a number of  o p e r a t i o n a l  

changes t h a t  t h e  C a r r i e r  in tended t o  make. One o f  t h e s e  changes  

t r i g g e r e d  t h e  Request  f o r  I n t e r p r e t a t i o n  now b e f o r e  m e .  S p e c i f i c a l l y ,  

t h e  C a r r i e r  announced t h a t  it would: " E s t a b l i s h  road s w i t c h e r s  w i t h  

an  on du ty  p o i n t  o f  Spence S t r e e t  a t  E a s t  Los Angeles . " 
On January  1 2 ,  2000, i n  a  l e t te r  t o  t h e  Carrier ,  t h e  Organ iza t ion  

advised t h e  Carr ier  t h a t  t h e  e s t ab l i shmen t  o f  road s w i t c h e r s  a t  Spence 

S t r e e t  v i o l a t e d  t h e  LA Hub Agreement. Following d i s c u s s i o n s  between 

t h e  p a r t i e s ,  a s  w e l l  a s  an ex t ens ive  exchange of  views on t h e  m a t t e r  

by correspondence,  t h e  p a r t i e s  w e r e  unable  t o  r e s o l v e  t h e i r  d i f f e r e n c e s .  

Consequently, t h e  C a r r i e r ,  on March 16 ,  2000, r eques t ed  an  i n t e r p r e -  

t a t i o n  of  t h e  May 10,  1999 A r b i t r a t i o n  Award. 

On A p r i l  1, 2000, t h e  undersigned r eques t ed  t h e  p a r t i e s  t o  prov ide  

" t h e i r  arguments on t h e  ques t ion"  p r e s e n t e d  by t h e  Carrier  no l a t e r  

than  A p r i l  17,  2000. The Organizat ion r eques t ed ,  and w a s  g r a n t e d  a n  

ex t ens ion  o f  t i m e  f o r  i t s  submission u n t i l  June 22, 2000. 

The m a t t e r  i s  now before  m e  f o r  r e s o l u t i o n .  

ISSUE TO BE DECIDED 

The C a r r i e r  h a s  s t a t e d  t h e  i s s u e  a s  fo l lows :  

"Does t h e  Los Angeles Hub NYD Award p r o h i b i t  t h e  
u s e  o f  o t h e r  than  pool f r e i g h t  s e r v i c e  t o  hand le  
t r a f f i c  between t h e  Los Angeles a r e a  and t h e  
Dolores Harbor a r ea?"  
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On t h e  o t h e r  hand, t h e  Organization has posed t h e  i s s u e  i n  t h e  

following manner: 

"May t h e  C a r r i e r  supplant  t h e  A r t i c l e  111, Sec t ion  C 
'Pool Operat ions '  which were negot ia ted  i n  connection 
wi th  t h e  Los Angeles Hub Agreement with Road Switcher 
assignments?" 

I conclude t h a t  t h e  C a r r i e r ' s  s ta tement  o f  t h e  i s s u e  i s  t h e  most 

appropr ia te  of  t h e  two. 

P O S I T I O N  O F  THE PARTIES 

T h e  fol lowing i s  bel ieved t o  be an accura te  a b s t r a c t  of t h e  

p a r t i e s '  s u b s t a n t i v e  p o s i t i o n s  i n  t h i s  d i spu te .  The absence of a  

d e t a i l e d  r e c i t a t i o n  of each and every argument o r  content ion  advanced 

by t h e  advocates does no t  mean t h a t  t h e  i s s u e  was n o t  f u l l y  considered 

by the undersigned. 

Pos i t ion  of  t h e  C a r r i e r  

The C a r r i e r ' s  underlying p o s i t i o n  i s  t h a t  t h e  es tabl i shment  of  

t h e  Spence S t r e e t  road swi tchers  does not  v i o l a t e  any p o r t i o n  of  t h e  

LA Hub'Agreernent. The C a r r i e r  c i t e s  ~ r t i c l e  111, pool opera t ions /  

Assigned Serv ice  of t h e  LA Hub Agreement a s  t h e  framework f o r  i t s  

pos i t ion  i n  t h i s  d ispute .  That A r t i c l e ,  i n  r e l e v a n t  p a r t ,  reads  a s  

follows : 

I11 POOL OPERATIONS/ASSIGNED SERVICE 

The following opera t ions  may be i n s t i t u t e d :  

A. West Colton-Yermo and W e s t  Colton-Yurna - 
These opera t ions  w i l l  be run a s  s e p a r a t e  pools .  Trains  
o r i g i n a t i n g  o r  te rminat ing  a t  Mira Loma may be operated 
by West Colton engineers  w i t h  t h e  on and o f f  duty  po in t  
a t  West Colton. Engineers i n  t h i s  pool t h a t  t ake  t r a i n s  
t o  and from Mira Lorna s h a l l  be governed a s  fol lows:  
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1. T h i s  o n l y  a p p l i e s  when e n g i n e e r s  go t h r o u g h  
R i v e r s i d e  and does  n o t  p e r m i t  W e s t  Co l ton  
p o o l  e n g i n e e r s  t o  r u n  t h r o u g h  W e s t  Co l ton  t o  
Pomona and t h e n  back down t h e  R i v e r s i d e  l i n e  
t o  M i r a  Loma. 

2.  E n g i n e e r s  i n  t h e  West Colton-Yuma p o o l  s h a l l  
be p a i d  a c t u a l  m i l e s  be tween Mira Loma and Yuma. 

E n g i n e e r s  i n  t h e  W e s t  Colton-Yermo poo l  w i t h  
a trainman/engineman s e n i o r i t y  d a t e  s u b s e q u e n t  
t o  October  31, 1985 s h a l l  be p a i d  a 30 m i n u t e  
a r b i t r a r y  i n  a d d i t i o n  t o  a l l  o t h e r  payments 
when d e l i v e r i n g  o r  r e c e i v i n g  t r a i n s  a t  M i r a  Loma. 
Should  t h e  e n g i n e e r  r e c e i v e  t h e  t r a i n  o n  t h e  
outbound t r i p  and d e l i v e r  o n e  o n  t h e  r e t u r n  t r i p  
t h e n  t h e y  s h a l l  be e n t i t l e d  t o  two 30 minu te  
payments.  

4 .  E n g i n e e r s  on d u t y  t i m e  s h a l l  b e g i n  and end a t  
W e s t  Co l ton  and n o t  a t  M i r a  Loma. 

5.  I f  p o o l  e n g i n e e r s  h o s t l e r  t h e i r  power t o  a n d  
from Mira Loma t h e y  s h a l l  be p a i d  t h e  m i l e a g e  
from W e s t  Col ton  t o  M i r a  Loma. 

6 .  F o r  t h o s e  e l i g i b l e  e n g i n e e r s ,  ITD s h a l l  be com- 
p u t e d  from t h e  t i m e  on  d u t y  a t  W e s t  Co l ton  u n t i l  
d e p a r t u r e  is made from M i r a  Loma a n d  FTD s h a l l  
be computed from t h e  t i m e  t h e  e n g i n e e r  " y a r d s "  
t h e  t r a i n  a t  M i r a  Loma a n d  t i e s  up a t  West C o l t o n .  
T h i s  d o e s  n o t  change t h e  method u s e d  t o  c a l c u l a t e  
I T D  and FTD b u t  i d e n t i f i e s  t h a t  M i r a  Lorna w i l l  
be c o n s i d e r e d  " i n  t h e  t e r m i n a l "  f o r  t h e s e  
c a l c u l a t i o n s .  

B. LATC/EAST YARD-YERMO/YUMA - These  o p e r a t i o n s  
s h a l l  be r u n  as  two s e p a r a t e  p o o l s ,  one  t o  Yuma a n d  one  
t o  Yermo. 

NOTE: The p a r t i e s  r e c o g n i z e  t h a t  t r a f f i c  d i s -  
r u p t i o n  due t o  t r a c k  work, and p o t e n t i a l  t empora ry  
l i n e  c l o s u r e s  f o r  o t h e r  r e a s o n s ,  may r e s u l t  i n  
s e v e r a l  t r a i n s  u s i n g  a l t e r n a t e  r o u t e s  i n  A a n d  
B above.  I n  t h e s e  i n s t a n c e s ,  CMS s h a l l  c o n t a c t  
t h e  Loca l  Chairman, and e n g i n e e r s  from t h e  r o u t e  
w i t h  reduced  t r a f f i c  s h a l l  be c a l l e d  t o  o p e r a t e  
o n  t h e  o t h e r  l i n e  w i t h  c a l l s  b e i n g  a l t e r n a t e d  
between t h e  two p o o l s .  
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C. WEST COLTON-BASIC - These ope ra t ions  s h a l l  b e  
run  a s  one pool  o r  a combinat ion o f  pool s e r v i c e ,  w i t h  
t h e  home t e r m i n a l  a t  West Col ton ,  and ass igned  s e r v i c e .  
Assigned s e r v i c e  s h a l l  d e s i g n a t e  t h e  home and away 
from home t e r m i n a l .  Assigned s e r v i c e  s h a l l  have a 
s i n g l e  away from home t e r m i n a l  f o r  each assignment.  
The pool  s h a l l  have t h r e e  away from home t e r m i n a l s  o f ,  
t h e  combined SP/UP LATC/LA E a s t  Yard terminal/LA/Long 
Beach Harbor a r e a ,  Anaheim, and Gemco. This  pool may 
be run  a s  s t r a i g h t  away w i t h  e n g i n e e r s  t y i n g  up a t  t h e  
f a r  t e r m i n a l  o r  a s  t u r n  around.  S e r v i c e  t o  C i t y  o f  
I n d u s t r y  s h a l l  be run a s  t u r n  around s e r v i c e  w i th  t h e  
eng inee r  working o r  being deadheaded i n  combination 
s e r v i c e  back t o  West Colton a t  t h e  end of  t h e  t o u r  o f  
du ty .  

NOTE: The C a r r i e r  s h a l l  g i v e  a t e n  day n o t i c e  
f o r  t h e  implementation o f  s e r v i c e  i n  ( A ) ,  (B) 
and ( C ) ,  above i f  n o t  g iven  i n  t h e  n o t i c e  t o  
implement t h i s  Hub agreement.  Notice may b e  
g iven  i n d i v i d u a l l y  o r  f o r  more than  one opera-  
t i o n .  Operat ions  i n  p l a c e  p r i o r  to  t h e  imple- 
mentat ion of  t h i s  Agreement s h a l l  con t inue  
u n t i l  t h e  C a r r i e r  s e r v e s  n o t i c e  t o  implement 
new o p e r a t i o n s  and a b o l i s h  o l d  o p e r a t i o n s  o r  
t h e  BLE e x e r c i s e s  t h e  c a n c e l l a t i o n  c l a u s e s  o f  
t h e  f l a t  r a t e  agreements .  

D.  Any pool' f r e i g h t ,  l o c a l ,  work t r a i n ,  h o s t l e r  
o r  road  s w i t c h e r  s e r v i c e  may be e s t a b l i s h e d  i n  accordance  
wi th  t h e  c o n t r o l l i n g  CBA. 

E .  None of t h e  e n g i n e e r s  i n  ( A )  through ( D )  above 
s h a l l  be  r e s t r i c t e d ,  i n  o r  between t h e  t e r m i n a l s  o f  t h e i r  
ass ignment ,  a s  t o  where t h e y  may se t  o u t  o r  p i ck  up cars 
o r  l e a v e  o r  r e c e i v e  t h e i r  t r a i n .  The type  and amount o f  
work s h a l l  be governed by t h e  c o n t r o l l i n g  CBA. A l l  eng i -  
n e e r s  may o p e r a t e  over  any and a l l  t r a c k s  and a l t e r n a t e  
r o u t i n g s  between l o c a t i o n s .  

The C a r r i e r  relies mainly upon S e c t i o n s  D and E of  A r t i c l e  111. 

I t  submits t h a t  S e c t i o n  D s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t  

o f  "any" road s w i t c h e r  s e r v i c e  i n  t h e  LA Hub. Moreover, t h e  C a r r i e r  

argues  t h a t  S e c t i o n  E d i r e c t l y  s t a t e s  t h a t  t h e r e  i s  no r e s t r i c t i o n  on 

t h e  " type of work which may be performed by eng inee r s  i n  t h e  poo l s "  

o r  ass igned s e r v i c e  t h a t  i s  provided f o r  i n  S e c t i o n s  A through D o f  

A r t i c l e  111. I t  f u r t h e r  p o i n t s  o u t  t h a t  "ass igned  s e r v i c e "  has  been 

def ined  by Q u e s t i o n  and Answer Number 56 i n  t h e  LA Hub Agreement as: 
"Local f r e i g h t  and road  swi t che r  s e r v i c e . "  
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F i n a l l y ,  t h e  C a r r i e r  contends t h a t  t h e r e  i s  no p rov i s ion  i n  t h e  

c o n t r o l l i n g  C o l l e c t i v e  Bargaining Agreement ("CBA") t h a t  would r es t r i c t  

road s w i t c h e r s  from handl ing t r a f f i c  between t h e  Dolores Harbor a r e a  

and Los Angeles. The c o n t r o l l i n g  CBA i s  t h e  former SP-West BLE Agree- 

ment. The p a r t i e s  had nego t i a t ed  a  road  swi t che r  r u l e  pu r suan t  t o  

A r t i c l e  V I I  of t h e  May 1 9 ,  1986 Award of A r b i t r a t i o n  Board No. 458, 

which became A r t i c l e  193, e f f e c t i v e  August 25, 1986. The Carrier  

contends t h a t  Rule 193 does no t  res t r ic t  where road swi t che r s  may b e  

e s t a b l i s h e d  o r  t h e  t y p e  o f  t r a f f i c .  t h e y  may handle .  

Accordingly,  i n  l i g h t  o f  t h e  above reasoning ,  t h e  C a r r i e r  r e q u e s t s  

t h a t  i t s  p o s i t i o n  i n  t h i s  m a t t e r  be a f f i r m e d .  

P o s i t i o n  of t h e  Organ iza t ion  

A s  h i g h l i g h t e d  by i t s  s t a t emen t  o f  t h e  i s s u e ,  t h e  o r g a n i z a t i o n  

contends t h a t  t h i s  d i s p u t e  c e n t e r s  upon a  very  narrow i s s u e ,  which 

can  be summarized a s :  "May t h e  work now performed by t h e  W e s t  Colton- 

Basin  Pool be performed by Road Swi t che r s  e s t a b l i s h e d  s o l e l y  f o r  t h a t  

purpose?" 

The o r g a n i z a t i o n  submits  t h a t ,  t o  unders tand  t h i s  d i s p u t e  and  t o  

d i spose  o f  it i n  i t s  f avo r ,  it i s  n e c e s s a r y  t o  understand what t h e  

p a r t i e s  d i s c u s s e d  and what work e lements  w e r e  p a r t i c u l a r l y  s i g n i f i c a n t  

du r ing  t h e  n e g o t i a t i o n s  t h a t  f i n a l l y  l e d  t o  t h e  LA Hub Agreement. It 

a s s e r t s  t h a t  t h e  q u e s t i o n  of how t r a i n s  would be s h u t t l e d  'hetween t h e  

Los Angeles and Harbor a r e a s  was a major  e lement  o f . d i s c u s s i o n  d u r i n g  

t h e  n e g o t i a t i n g  p roces s .  A s  a  r e s u l t ,  t h e  p a r t i e s  agreed t o  e s t a b l i s h  

t h e  West Colton-Basin Pool wi th  t h r e e  s e p a r a t e  "away-fromLhomeW t e r m i -  

n a l s .  The Organ iza t ion  main ta ins  t h a t  it is  c r i t i c a l  t o  t h i s  d i s p u t e  

t o  understand t h a t  it was i n  t h e  c o n t e x t  o f  pool s e r v i c e  a l o n e  t h a t  

t h e  p a r t i e s  n e g o t i a t e d  t h e  LA Hub Agreement wi th  r e s p e c t  t o  s h u t t l i n g  

f r e i g h t  t r a i n s  between W e s t  Colton and t h e  Harbor a r e a .  

To s u p p o r t  t h i s  fundamental p o r t i o n  of i t s  p o s i t i o n  t h a t  such 

f r e i g h t  t r a i n  movements were t o  be e x c l u s i v e l y  ves t ed  i n ' t h e  poo l ,  

the Organiza t ion  a l so  r e l i e s  upon t h e  e x p r e s s  language of Article 111, 
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however, it contends t h a t  Sec t ion  C c o n t r o l s  a s  w e l l  a s  A r t i c l e  I V ,  

Sec t ion  B,  and Ques t ion  and Answer Number 10 of t h e  LA Hub Agreement. 

~ r t i c l e  I11 has been previously quoted.  The o t h e r  two c i t a t i o n s  

r e l i e d  upon read a s  fol lows:  

I V .  EXTRA BOARDS 

A. The C a r r i e r  may e s t a b l i s h  e x t r a  boards  a t  any 
l o c a t i o n  i n  accordance wi th  t h e  governing CBA. The 
C a r r i e r  w i l l  g ive  a  t h i r t y  day n o t i c e  of  t h e  consoXida- 
t i o n  of  pre-merger e x t r a  boards  and t h e  n o t i c e  p rov i s ions  
of t h e  governing CBA s h a l l  be used i n  t h e  e s t ab l i shmen t  
of new e x t r a  boards.  

B .  I f  t h e r e  a r e  no r e s t e d  and a v a i l a b l e  W e s t  Colton 
pool eng inee r s  a t  t h e  away from home p o i n t s  LATC and t h e  
Harbor area, then  t h e  c l o s e s t  e x t r a  board may be used 
t o  work t r a i n s  back t o  West Colton.  When s o  used they  
w i l l  n o t  be t i e d  up a t  W e s t  Colton b u t  w i l l  deadhead 
back t o  t h e i r  on duty p o i n t .  I f  s u f f i c i e n t  t r a f f i c  
e x i s t s  t o  warrant  a  pool t o  p r o t e c t  t h i s  s e r v i c e  t h e n  
a  pool s h a l l  be e s t a b l i s h e d .  The use  of t h i s  pool s h a l l  
be ahead o f  us ing  a  W e s t  Colton engineer  i n  combination 
deadhead s e r v i c e .  

C.  Agreement Coverage - Engineers working i n  t h e  
Los Angeles Hub s h a l l  be governed, i n  a d d i t i o n  t o  t h e  
p rov i s ions  of t h i s  Agreement, by t h e  C o l l e c t i v e  Bargaining 
Agreement s e l e c t e d  by t h e  C a r r i e r ,  i nc lud ing  a l l  addenda 
and s i d e  le t te r  agreements p e r t a i n i n g  t o  t h a t  agreement 
and previous  National Agreement/~ward/Implementing Docu- 
ment p rov i s ions  s t i l l  a p p l i c a b l e .  Except as s p e c i f i c a l l y  
provided h e r e i n  t h e  system and n a t i o n a l  c o l l e c t i v e  bar-  
ga in ing  agreements, awards and i n t e r p r e t a t i o n s  s h a l l  
p r e v a i l .  None o f  t h e  p rov i s ions  of  t h e s e  agreements 
a r e  r e t r o a c t i v e .  The C a r r i e r  has  s e l e c t e d  t h e  SP WEST 
modified BLE Agreement. 

QUESTION AND ANSWER NUflIBER 10 

W i l l  W e s t  Colton-Basin engineers  be  t i e d  up a  second 
t i m e  a t  an away from home po in t?  

No, i f  t hey  t a k e  a  t r a i n  t o  some p o i n t  o t h e r  than  t h e  
home t e r m i n a l  they w i l l  be  t r a n s p o r t e d  t o  t h e  home 
t e rmina l .  For example, i f  a  W e s t  Colton-Basin engineer  
whose prev ious  t o u r  of  du ty  took him/her to  t h e  Harbor, 
t a k e s  a  t r a i n  from t h e  Harbor t o  LATC a f t e r  t hey  have 
ob ta ined  t h e i r  rest,  they  w i l l  no t  be  t i e d  up a t  LATC, 
which would be a  second t i e - u p  a t  a far t e r m i n a l  b u t  
s h a l l  be t r a n s p o r t e d  back t o  West Colton.  
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Accord ing ly ,  t h e  O r g a n i z a t i o n  c o n t e n d s  t h a t  because  t h e  LA Hub 

Agreement w a s  n e g o t i a t e d  "around t h e  e x c l u s i v e  u s e  o f  p o o l  c r e w s  t o  

handle  t h e  t r a i n  movements a t  i s s u e  h e r e ,  and  s i n c e  t h e  Agreement w a s  

reached and s t r u c t u r e d  w i t h  t h e  h a n d l i n g  o f  p o o l  c rews i n  mind , "  t h e  

Carrier s h o u l d  b e  r e q u i r e d  t o  s t a n d  by i t s  commitments t o  implement  an 

o p e r a t i n g  scheme which was a p a r t  of t h e  n e g o t i a t i o n s  t h a t  l e d  u p  t o  

t h e  LA Hub Agreement.  

The O r g a n i z a t i o n  a l s o  con tends  t h a t  t h e  Carr ier 's  c o n t e n t i o n  t h a t  

it has  t h e  " u n f e t t e r e d  r i g h t  t o  e s t a b l i s h  r o a d  s w i t c h e r  a s s i g n m e n t s "  

i s  c l e a r l y  m i s p l a c e d .  Moreover, it a r g u e s  t h a t ,  even i f  t h e  C a r r i e r  

had t h e  r i g h t  t o  set up road  s w i t c h e r  a s s i g n m e n t s ,  it c a n n o t  d o  so i n  

c o n n e c t i o n  w i t h  t h e  work a t  i s s u e  h e r e  b e c a u s e  t h a t  work i s  v e s t e d  

by n e g o t i a t e d  r u l e  i n  t h e  W e s t  Col ton-Basin  Poo l .  

F i n a l l y ,  t h e  O r g a n i z a t i o n  s u b m i t s  t h a t ,  b a s e d  upon i t s  a n a l y s i s  

o f  t h e  Carrier 's  r e p o r t s ,  t h e  work t h a t  i s  b e i n g  performed by t h e  

Spence S t r e e t  c r e w s  ( a  poo l  e n g i n e e r  and a  r o a d  s w i t c h e r  t r a i n m a n )  i s  

predominant ly  s h u t t l i n g  c o a l  t r a i n s  t o  and from t h e  h a r b o r  a n d  dock 

areas. I t  c o n t e n d s  t h a t  t h e  movement of  u n i t  t r a i n s  o r  c o n t a i n e r  

t r a i n s  h a s  n o t  b e e n  h i s t o r i c a l l y  t h e  work o f  r o a d  s w i t c h e r s  o n  the 

C a r r i e r  ' s p r o p e r t y .  

The O r g a n i z a t i o n  a l s o  c o n t e n d s  t h a t  i ts  p o s i t i o n  i s  s u p p o r t e d  

by t h e  C a r r i e r ' s  a c t i o n s .  I n  l a te  c a l e n d a r  y e a r  1999,  t h e  Carrier 

sough t  t o  n e g o t i a t e  a n  agreement  t o  a l l o w  r o a d  s w i t c h e r s  t o  d o  t h e  

v e r y  work t h a t  c a u s e d  t h i s  Request  f o r  I n t e r p r e t a t i o n  t o  arise. Thus, 

t h e  O r g a n i z a t i o n  s u b m i t s  t h a t ,  i f  t h e  Carr ier  a l r e a d y  had t h e  r i g h t  

t o  a s s i g n  t h e  work i n v o l v e d  h e r e ,  it would n o t  have  engaged i n  b a r -  

g a i n i n g  t o  o b t a i n  a r i g h t  it a l r e a d y  had.  

I n  summary, f o r  a l l  o f  t h e  f o r e g o i n g  as f u r t h e r  d e t a i l e d  i n  i t s  

b r i e f ,  t h e  O r g a n i z a t i o n  r e q u e s t s  t h a t  t h e  C a r r i e r ' s  Q u e s t i o n  a t  I s s u e  

s h o u l d  b e  answered i n  t h e  a f f i r m a t i v e ,  and t h e  Q u e s t i o n  posed by t h e  

O r g a n i z a t i o n  s h o u l d  b e  answered i n  t h e  n e g a t i v e .  
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FINDINGS AND CONCLUSION 

Af t e r  a  review o f  t h e  e n t i r e  r eco rd ,  I conclude,  f o r  t h e  r e a s o n s  

t h a t  fol low,  t h a t  t h e  C a r r i e r ' s  p o s i t i o n  i n  t h i s  ma t t e r  must be  

sus t a ined .  

A t  t h e  o u t s e t ,  a  few comments a r e  needed about  t h e  c l a i m  by t h e  

Organizat ion i n  i t s  l e t t e r  of January 12 ,  2000 t h a t  toward t h e  end of 

1999 t h e  C a r r i e r  r eques t ed  an  agreement f o r  road swi t che r  ass ignments  

t o  work s h u t t l e  t r a i n s  between Dolores and Los Angeles. I f  f a c t u a l l y  

accu ra t e ,  t h e  C a r r i e r ' s  r e q u e s t  obviously  would g ive  s u p p o r t  t o  t h e  

Organiza t ion ' s  p o s i t i o n  i n  t h i s  d i s p u t e .  

The ev idence  shows t h a t  on January 1 4 ,  2000, t h e  Carrier responded 

t o  t h e  Organ iza t ion ' s  c l a i m ,  n o t i n g  t h a t  t h e r e  had been s e v e r a l  m e e t -  

i n g s  t o  d i s c u s s  agreement mod i f i ca t ion  d e s i r e d  by t h e  BLE. Neverthe- 

less, t h e  C a r r i e r ' s  p a r t i c i p a n t s  i n  t h e s e  meet ings  a s s e r t  t h a t  t h e y  

do not  r e c a l l  any such a  r e q u e s t  by t h e  C a r r i e r .  The C a r r i e r  i n  t h i , s  

s a m e  le t ter  r eques t ed  t h a t  a d d i t i o n a l  in format ion  be  provided " i f  

t h e r e  was such a  r e q u e s t "  made. 

Although t h e r e  cont inued  t o  b e  a number of le t ters  exchanged 

between t h e  p a r t i e s ,  t h e  Organiza t ion  d i d  n o t  p rov ide  any a d d i t i o n a l  

support  f o r  i t s  c l a i m .  Indeed,  t h e  i s s u e  was n o t  r a i s e d  a g a i n  on t h e  

proper ty .  Accordingly,  I conclude t h a t  whatever took p l a c e  was a 

misunderstanding and h a s  no r e l evance  t o  my d e l i b e r a t i o n s  i n  a r r i v i n g  

a t  t h i s  i n t e r p r e t a t i o n .  

With r e s p e c t  t o  t h e  m e r i t s ,  t h e  Organiza t ion  on t h e  p r o p e r t y  h a s  

f a i l e d  t o  l e g i t i m i z e  i t s  p o s i t i o n  i n  t h i s  d i s p u t e .  Its c o n s t r u c t i o n  

of t he  LA Hub Agreement, r e l y i n g  upon S e c t i o n  E ,  A r t i c l e s  111 and I V  

and Ques t ion  Number 10 i s  simply misplaced.  I a m  n o t  unmindful  of  

t h e  we l l - s t a t ed  p o i n t s  made i n  t h e  O r g a n i z a t i o n ' s  Memorandum B r i e f .  

However, i t s  arguments cannot  overcome what I f i n d  t o  b e  a r e a s o n a b l e  

c o n s t r u c t i o n  by t h e  C a r r i e r .  There is  no language i n  t h e  LA Hub 

Agreement which p r e c l u d e s  t h e  u se  of e n g i n e e r s  i n  a s s i g n e d  s e r v i c e ,  

such a s  road s w i t c h e r ,  t o  handle  t r a f f i c  i n  t h e  LA Bas in .  T h i s  d i s -  

p u t e  h a s  dragged on f o r  months prov id ing  t h e  o r g a n i z a t i o n  w i t h  ample 

t i m e  and o p p o r t u n i t y  t o  coun te r  t h e  C a r r i e r ' s  p o s i t i o n .  However, a t  
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no time were c o n c i s e  arguments presen ted  on t h e  proper ty  t o  r e f u t e  t h e  

C a r r i e r ' s  r e l i a n c e  upon Sec t ion  D and E  of A r t i c l e  I11 and Q u e s t i o n  

Number 56 t o  t h e  LA Hub ~ g r e e m e n t .  The Organzation has  n o t  e x p l a i n e d  

why t h e  C a r r i e r ' s  p o s i t i o n  was wrong. The C a r r i e r ,  on t h e  o t h e r  hand 

provided a  d e t a i l e d  a n a l y s i s  of t h e  O r g a n i z a t i o n ' s  p o s i t i o n  s t a t i n g  

s p e c i f i c a l l y  on each  key i s s u e  why it cons idered  it n o t  on p o i n t  t o  

t h e  i s s u e  a t  hand. 

The Organiza t ion  a rgues  t h a t  t h e  proposed road s w i t c h e r s  are 

p ro tec t ed  by t h e  p r o v i s i o n  of Sec t ion  C,  A r t i c l e  I11 because t h e  

d e s c r i p t i o n  of t h e  work t h a t  was " a l l o c a t e d  t o  t h i s  pool  f r e i g h t  

assignment by example i n  Ques t ion  and Answer No. 10" as i d e n t i f i e d  

e a r l i e r  and S e c t i o n  B ,  A r t i c l e  I V .  

However, w i th  r e s p e c t  t o  Ques t ion  Number 1 0 ,  I f i n d  t h e  language 

c l e a r  a s  t o  i t s  purpose.  S p e c i f i c a l l y ,  t h a t  engineers  o p e r a t i n g  i n  

t h a t  pool  w i l l  n o t  be  t i e d  up a  second t i m e  a t  an away-from-home t e r m i -  

n a l .  

With r e s p e c t  t o  S e c t i o n  B ,  A r t i c l e  I V ,  t h e  C a r r i e r  i n  i t s  l e t t e r ,  

i n  r e l e v a n t  p a r t ,  s t a t e d  as fol lows:  

The Company's i n t e r p r e t a t i o n  o f  t h e  Los Angeles Hub 
implementing agreement has  remained c o n s t a n t .  S ince  
our  meet ing on January 7 ,  I have reviewed t h i s  matter 
i n  depth  w i t h  S c o t t  Hinckley, t h e  Company's n e g o t i a t o r  
f o r  t h e  Los Angeles Hub, and h e  confi rms t h a t  i n t e r p r e -  
t a t i o n .  The Company's p o s i t i o n  is t h a t  e s t ab l i shmen t  
of t h e  Spence S t r e e t  road s w i t c h e r  jobs t o  s h u t t l e  
t r a i n s  between Los Angeles and t h e  Harbor does n o t  
v i o l a t e  any p o r t i o n  of t h e  Los Angeles Hub implementing 
agreement. One of t h e  away-from-home t e rmina l s  o f  t h e  
West Colton-Basin pool i s  an  a r e a  de f ined  i n  t h e  Los 
Angeles Hub implementing agreement a s  " t h e  combined 
SP/UP LATC/LA Eas t  Yard terminal/LA/Long Beach Harbor 
a rea . "  A r t i c l e  I V ,  Sec t ion  B o f  t h a t  agreement r e f e r s  
on ly  t o  t h e  handl ing  of t r a f f i c  between t h i s  away-from- 
home t e r m i n a l  and West Colton. I n  o t h e r  words, A r t i c l e  
I V ,  S e c t i o n  B r e f e r s  t o  eas t -wes t  t r a f f i c  between t h e  
g r e a t e r  Los Angeles/Harbor a r e a  and W e s t  Colton, and 
no t  nor th-south  t r a f f i c  between Los Angeles and t h e  
Harbor ; 

I ag ree  w i t h  t h i s  i n t e r p r e t a t i o n .  
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Article I11 of the LA Hub Agreement provides for the creation of 

pools and defines assigned service in ~uestion Number 56. Section D 

provides that "any" road switcher service may be established in the 

LA Hub "in accordance with the controlling CBA." The controlling 

CBA is the former SP-West BLE Agreement. Effective August 25, 1986, 

the parties negotiated a road switcher rule, Article 19%. I find 

that this rule contains no restriction on where road switchers may 

be established or the type of traffic they may handle. 

In summary, the Carrier's argument on the issue presented are 

persuasive and accepted. The Carrier's construction of the LA Hub 

Agreement as applied to the Question at Issue is reasonable. 

Accordingly, the Question at Issue is answered in the negative. 

r 

Eckehard 4bEssiq / 
Arbitrator - 1 
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MERGER IMPLEMENTING AGREEMENT 
Los Angeles Hub 

between the 

UNION PACIFIC 
. SOUTHERN PACIFIC TRANSPORTATION COMPANY 

and 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface 
Transportation Board ("STB") approved the merger of the Union Pacific Corporation 
("UPC"), Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively 
referred to as "UP") and Southern Pacific Rail Corporation, Southern Pacific 
Transportation Company ("SP"), St. Louis Southwestern Railway Company ("SSW"), 
SPCSL Corp., and The Denver & Rio Grande Western Railroad Company ("DRGW") 
(collectively referred to as "SP"). In approving this transaction, the STB imposed New York 
Dock labor protective conditions. 

In order to achieve the benefits of operational changes made possible by the 
transaction, to consolidate the seniority of all engineers working in the territory covered by 
this Agreement into one common seniority district covered under a single, common 
collective bargaining agreement. 

IT IS AGREED: 

1. Los Angeles Hub 

A new seniority district shall be created that encompasses the following area: UP 
territory including milepost 164.42 East of Yermo westward to end of track in the Los 
Angeles Basin and SP territory from (not including) Santa Barbara and milepost 460.0 at 
(including) Hivolt, and between Burbank Jct and Palmdale Jct, East to milepost 731.5 at 
(not including) Yuma including all tracks in the Los Angeles Basin and shall include all 
main and branch lines, industrial leads and stations between the points identified. 

NOTE 1: Engineers with home terminals within the hub may work to points 
outside the Hub without infringing on the rights of other engineers in other 
Hubs and engineers outside the Hub may work to points inside the Hub 
without infringing on the rights of engineers inside the Los Arrgeles Hub. 
The Hub identifies the on duty points for assignments and not the 
boundaries of assignments. ( This note is further explained in side letter No. 
3) 
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II. Seniority and Work Consolidation. 

The following seniority consolidations will be made: 

A. A new seniority district will be formed and a master Engineer roster(s) shall 
be created for the Los Angeles Hub for the engineers on the current SP seniority roster 
and the current UP Seniority roster and PE Seniority roster or on a SP auxiliary board 
from a point inside the Hub but working outside the Hub or UP engineer borrowed out to 
other locations that will return to the Hub upon release. It does not include borrow outs 
or auxiliary board engineers to the Hub, if any. All such engineers must be on one of 
these rosters or in training on January 13, 1998. 

6. The new roster will be created as follows: 

1. UP, SP and PE Engineers will be dovetailed based upon the current 
engineer seniority date within the Hub. This shall include any engineer 
working in trainmanfireman service with an engineer's seniority date. If this 
process results in engineers having identical seniority dates, seniority 
ranking will be determined by the engineer's earliest retained hire date with 
the Carrier. 

2. All engineers who entered training after January 13, 1998 and are promoted 
in the Hub after January 13, 1998 will be considered common 
engineers(ho1ding no prior rights), and placed on the bottom of the roster. 
Those engineers who entered training prior to January 13, 1998 and are 
promoted after that date will be entitled to any prior rights set forth in this 
agreement. This includes those who entered training and have been 
hostling. 

3. All engineers placed on the rosters may work all assignments protected by 
the roster in accordance with their seniority and the provisions set forth in 
this Agreement. 

4. Engineers placed on the Los Angeles Hub Roster shall relinquish all 
seniority outside the new roster area upon implementation of this Agreement 
and all seniority inside the Los Angeles Hub held by engineers outside the 
Hub shall be eliminated. 

5. For the purposes of prior rights, SP San Joaquin engineers who remain in 
the LA Hub, SP Los Angeles and PE engineers will be dovetailed into one 
SP prior right roster. 

NOTE: San Joaquin engineers who have a right in the Roseville Hub 
Agreement to bid and relocate on assignments where work is moved will 
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continue to do so in accord with those agreement provisions. Until that time 
they shall remain on the LA Hub roster. 

C. Engineers who are on an authorized leave of absence or who are dismissed 
and later reinstated will have the right to displace to the appropriate roster, provided 
hislher seniority at time of displacement would have permitted himlher to hold that 
selection. The parties will create an inactive roster for all such engineers until they return 
to service in a Hub or other location at which time they will be placed on the appropriate 
seniority rosters and removed from the inactive roster. 

D. Prior rights and dovetail rights shall be governed by ,the following: 

1. Until new extra boards are established the current ones shall be prior 
righted and protect the same assignments that they protected pre-merger. 
Once new extra boards are established they shall be filled from the dovetail 
rosters. 

2. Road switchers and work trains that go on duty at pre-merger points that 
were clearly an SP or a UPpoint shall be filled using the prior right roster. 

3. Road Switchers, local freights and work trains that go on duty at a pre- 
merger point that was a joint location or at a point where on duty points are 
consolidated, shall be filled as follows: 

Harbor area: 70% SP and 30% UP 
City of Industry 75% SP and 25% UP 

Engineers will be required to fill their prior right positions in the pre merger 
part of the above two areas first. For example, LIP engineers will fill 
Paramount and Mead positions if available prior to former SP positions in the 
Harbor area. 

NOTE: When on duty points of the two former Carriers are consolidated a 
ten (1 0) day advance notice will be given. 

4. Locals that run to or from Yermo shall be prior righted to the UP roster 
regardless of the on duty point. Locals that run West (such as Oxnard, 
Gemco, Palmdale and Santa Barbara) to pre merger SP destinations shall 
be prior righted to the SP roster regardless of the on duty point. This does 
not apply to locals that run to the Harbor area as that has been a joint area. 
All other locals shall be prior righted based on the on duty point. 

5. Extra work trains shall be filled from the extra boards. 
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6. Victorville helpers shall be UP prior righted and Colton Helpers shall be SP 
prior righted. 

7. Except as otherwise provided for in this agreement, all assignments at 
LATCIEast Yard shall be prior righted on a 50150 percentage basis per shift, 
at West Colton they shall be SP prior righted and at Yermo they shall be UP 
prior righted. Any new facility assignments established at other locations 
after the merger shall be filled from the dovetail roster. (This does not apply 
to expansions of existing facilities) 

8. Pools that run only to Yermo shall be UP prior righted and pools that run 
only to Yuma andlor lndio shall be SP prior righted up to the baseline 
number for the specific destination. The baseline number shall be 99(SP) 
and 37(UP). (The numbers 99 and 37 come from the number of pool turns 
the respective properties have had for the past two years). Turns above the 
baseline number shall be filled in one of the two following methods: 

a. If either the UP or SP drop below the baseline by a minimum of three 
turns and the other pools increase by a minimum of three then the 
Local Chairman may request that the increase in turns, up to the 
number decreased in the other pools, be prior righted to the roster 
that lost the turns. These turns will be the first ones whose prior 
rights are phased out in E, 2, below. 

b. All increases not filled by a, above shall be filled from the dovetail 
roster. 

9. In determining the baseline, the SP shall add up the number of turns that go 
to lndio and Yuma, whether from West Colton or LATCIEast Yard and 
subtract from that 35 (which represents ,their premerger portion of the West 
Colton-Basin Pool). The UP shall add up the number of turns that go to 
Yermo, whether ,from the West Colton or LATCIEast Yard and subtract 9 
(which represents their premerger portion of the West Colton-Basin Pool). 
Since there is more than one pool the Local Chairman shall designate how 
the prior right turns are allocated between the pools and once designated 
they cannot be changed. 

Example: The SP baseline is 99. After implementation the West Colton- 
Yuma pool has 45 turns and the LATCIEast Yard-Yuma pool has 25. The 
total is 70. When one adds the 35 allocated to the West Colton-Basin pool 
the total comes to 105. This is 6 over the baseline. The Local Chairman 
must designate how many of the 45 and 25 turns are prior righted leaving six 
non prior right turns. If he designates all 25 in the LATClEast Yard and 39 
in the West Colton pools then he cannot later change the designation. 
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10. The West Colton-Basin pool shall be prior righted on an 80(SP)l20(UP) 
basis up to the number 44 and shall be filled on a dovetailed basis after that 
number. The attached chart shows the specific job allocation. 

11. Assignments at Yuma, both regular and extra board, protected by the West 
Colton source of supply shall be governed as follows: 

a. The assignments shall be prior righted to SP engineers holding 
seniority in the Los Angeles Hub on the day this agreement is 
implemented. 

b. If an assignment goes no bidlapplication then it shall be filled by an 
engineer from the adjoining Hub. 

c. LA Hub SP prior right engineers shall have bid/applica,tion rights to 
vacancies on these assignments and shall not have displacement 
rights to them if they are held by an engineer from the adjoining Hub 
for a period of time not to exceed 6 months from the date the engineer 
,from the other Hub holding the assignment is assigned, unless the 6 
month period of time is waived by the engineer holding the 
assignment. 

NOTE: . These provisions shall become applicable when the adjoining 
area is under a merger agreementlaward. 

12. Engineers who are on assignments on the day of implementation shall 
remain on those assignments unless they make application to another 
vacancy or are displaced by engineers with displacement rights under the 
controlling CBA. This agreement does not create displacement rights due 
to its implementation. 

E. Prior rights shall be phased out on the following basis: 

1. Non pool freight prior right assignments shall have the prior rights phased 
out at the rate of 25% per year beginning with the start of year eight and 25 
% with the start of year nine. The local chairman shall designate in writing 
30 days prior to the end of each year the assignments that will no longer be 
prior righted the next year. Failure to do so will result in the Carrier selecting 
the assignments. The remaining prior rights (50%) shall be phased out 
through attrition. 

2. Pool freight prior right assignments shall have the prior rights phased out at 
the rate of 25% per year beginning with the start of year eight and 25 % with 
the start of year nine. The remaining prior rights (50%) shall be phased out 
through attrition. 
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3. Yuma positions shall be prior righted until attrited. 

Ill. POOL OPERATIONS/ASSIGNED SERVICE 

The following operations may be instituted: 

A. West Colton-Yermo and West Colton-Yuma - These operations will be run 
as separate pools. Trains originating or terminating at Mira Loma may be operated by 
West Colton engineers with the on and off duty point at West Colton. Engineers in this 
pool that take trains to and from Mira Loma shall be governed as follows: 

1. This or~ly applies when engineers go through Riverside and does not permit 
West Colton pool engineers to run through West Colton to Pomona and then 
back down the Riverside line to Mira Loma. 

2. Engineers in the West Colton-Yuma pool shall be paid actual miles between 
Mira Loma and Yuma. 

3. Engineers in the West Colton-Yermo pool with a trainmantengineman 
seniority date subsequent to October 31, 1985 shall be paid a 30 minute 
arbitrary in addition to all other payments when delivering or receiving trains 
at Mira Loma. Should the engineer receive the train on the outbound trip 
and deliver one on the return trip then they shall be entitled to two 30 minute 
payments. 

4. Engineers on duty time shall begin and end at West Colton and not at Mira 
Loma. 

5. If pool engineers hostler their power to and from Mira Loma they shall be 
paid the mileage from West Colton to Mira Loma. 

6. For those eligible engineers, I-rD shall be computed from the time on duty 
at West Colton until departure is made from Mira Loma and FTD shall be 
computed from the time the engineer "yards" the train at Mira Loma and ties 
up at West Colton. This does not change the method used to calculate ITD 
and FTD but identifies that Mira Loma will be considered "in the terminal" for 
these calculations. 

B. LATCIEAST YARD-YermoNuma - These operations shall be run as two 
separate pools, one to Yuma and one to Yermo. 

NOTE: The parties recognize that traffic disruption due to track work, 
and potential temporary line closures for other reasons, may result in several 
trains using alternate routes in A and B above. In these instances, CMS 
shall contact the Local Chairman, and engineers from the route with reduced 
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traffic shall be called to operate on the other line with calls being alternated 
between the two pools. 

C. West Colton- Basin - These operations shall be run as one pool or a 
combination of pool service, with the home terminal at West Colton, and assigned service. 
Assigned service shall designate the home and away from home terminal. Assigned 
service shall have a single away from home terminal for each assignment. The pool shall 
have three away from home terminals of; the combined SPIUP LATCILA East Yard 
terminalILAlLong Beach Harbor area, Anaheim, and Gemco. This pool may be run as 
straight away with engineers tying up at the far terminal or as turn around. Service to City 
of Industry shall be run as turn around service with the engineer working or being 
deadheaded in combination service back to West Colton at the end of the tour of duty. 

NOTE: The Carrier shall give a ten day notice for the implementation 
of service in (A),(B), and (C), above if not given in the notice to implement 
this Hub agreement. Notice may be given individually or for more than one 
operation. Operations in place prior to the implementation of this Agreement 
shall continue until the Carrier serves notice to implement new operations 
and abolish old operations or the BLE exercises the cancellation clauses of 
the flat rate agreements. 

D. Any pool freight, local, work train, hostler or road switcher service may be 
established in accordance with the controlling CBA. 

E. None of the engineers in (A) through (D) above shall be restricted, in or 
between the terminals of their assignment, as to where they may set out or pick up cars 
or leave or receive their train. The type and amount of work shall be governed by the 
controlling CBA. All engineers may operate over any and all tracks and alternate routings 
between locations. 

IV. EXTRA BOARDS 

A. The Carrier may establish extra boards at any location in accordance with 
the governing CBA. The Carrier will give a thirty day notice of the consolidation of pre- 
merger extra boards and the notice provisions of the governing CBA shall be used in the 
establishment of new extra boards. 

B. If there are no rested and available West Colton pool engineers at the away 
from home points LATC and the Harbor area, ,then the closest extra board may be used 
to work trains back to West Colton. When so used they will not be tied up at West Colton 
but will deadhead back to their on duty point. If sufficient traffic exists to warrant a pool 
to protect this service then a pool shall be established. The use of this pool shall be ahead 
of using a West Colton engineer in corr~bination deadhead service. 

Carrier's Exhibit 20 
32 of 125



C. Exhausted extra boards. 

1. If one of the above extra boards is exhausted, then another (sec0ndary)extra 
board may be used prior to using o,ther sources of supply. Secondary extra 
boards shall be identified by bulletin. 

2. An engineer called from hislher extra board for an assignment in another area 
not principally covered by their extra board shall be handled as follows: 

a. Pay received for this assignment shall not be used as an offset for 
extra board guarantee but shall be in addition to, however, it shall be 
used in computing whether the engineer is entitled to protection pay at 
the end of the month. 

b. An engineer unavailable at time of call for secondary assignments shall 
have a deduction made in their extra board guarantee in accordance 
with the extra board agreement and shall have an offset to their 
protection in accordance with the protection offset provisions. If miss 
called for secondary calls, the engineer shall not be placed on the 
bottom of the board but will hold hislher place. 

c. An engineer unavailable at time of call for secondary assignments shall 
not be disciplined. 

D. On a temporary basis, until the Yuma area is under a merger 
agreementlaward that provides for the consolidated Yuma extra board to cover El Centro 
vacancies and Yuma based assignments, The LA Hub extra board at Yuma will continue 
to protect all assignments that it protected pre-merger. 

V. TERMINAL AND OTHER CONSOLIDATIONS 

A. The SP LATC and UP LA East Yard shall be combined into a single terminal 
covering the existing terminal limits for each Carrier and the connecting trackage between 
the two terminals. Yard engineers shall not be restricted as to where in the terminal they 
can operate. 

B. The provisions of A above will not be used to enlarge or contract the current 
limits except to the extent necessary to combine into a unified operation. 

C. In the LA Hub, prior to this implementing Agreement, there existed several 
trackage rights, stations and Harbor areas used by both Carriers. With the implementation 
of this Agreement all areas, trackage, stations and facilities in the Hub shall be common 
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to all engineers as a single unified system. Engineers shall not be restricted in the Hub 
where they can operate except on the basis of CBA provisions that set forth limits of an 
assignment such as the radius of a road switcher. 

D. Riverside Line - When heading west, trains that pass Colton Crossing onto 
the Riverside line may be operated by West Colton-Basin crews as if "in the terminal". 
When heading East, trains that reach Streeter, a point directly south of West Colton on the 
Riverside line, may be operated by West Colton-Yuma or West Colton Yermo crews as if 
"in the terminal". This does not apply to Mira Loma trains as those trains have separate 
provisions. 

VI. AGREEMENT COVERAGE 

A. General Conditions for Terminal Operations. 

1. Initial delay and final delay will be governed by the controlling collective 
bargaining agreement, including the Duplicate Pay and Final Terminal Delay 
provisions of the 1986 and 1991 National and Implementing Agreements and 
awards. 

2. Engineers will be transported totfrom their trains totfrom their designated 
ontoff duty point in accordance with Article VIII, Section 1 of the May 1986 
National Agreement. The Carrier shall designate the ontoff duty points for 
engineers. 

3. The current application of National Agreement provisions regarding road 
work and Hours of Service relief under the combined roadtyard service 
Zone, shall continue to apply. Yard engineers at any location within the Hub 
may perform such service in all directions out of their terminal. 

6. General Conditions for PoolIAssigned Operations in Article Ill. 

1. The terms and conditions of the pool operations set forth in Article Ill (A), 
and (0 )  shall be ,the same except where specifically provided otherwise in 
those Sections. The terms and conditions are those of the surviving 
collective bargaining agreement as modified by subsequent national 
agreements, awards and implementing documents and those set forth in this 
Agreement. 

2. The terms and conditions of the pool and assigned service in Article Ill (C) 
shall be as follows: 

a. The pool shall operate first intfirst out at the home terminal. 
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b. Engineers, if operated in pool service to Gemco and Anaheim, shall 
be operated first inlfirst out at each away from home location. 

c. Engineers operated to LATCILA East yard and the Harbor shall be 
treated as one pool, stay at the same lodging facility and shall 
operate first inlfirst out from the far terminal for calls to either 
LATCILA East yard or the Harbor to return to West Colton. The 
lodging facility shall be the on and off duty point for this pool when at 
the away from home point. 

d. Pool engineers shall be paid in accordance with Sections 1,2,5, and 
6 of the flat rate road switcher agreement effective September 16, 
1996. The flat rate for these assignments shall be $300.00/engineer. 
These payments shall be inclusive of any payments for not stopping 
to eat. When given a call and release, the call and release rules shall 
apply for engineers in this pool in lieu of the flat rate. 

e. In addition, that agreement shall be amended so that the cancellation 
clause shall be a one year notice unless the hours of service is 
changed from the current 12 hour provisions, in which case the 
cancella,tion notice shall be a 30 day notice. If canceled then the 
engineers shall be paid in accordance with pool freight service 
conditions based on the miles of the assignments. 

g. Other payments made to the pool engineers will be in accordance 
with the held way from home provisions, overtime after 12 hours, the 
25 mile zone payments, payments that are applicable when another 
person is in the cab such as an employee in training and runarounds 
of the governing CBA. The held time payment shall be made at the 
rate as provided in section 5(a) of the agreement (1 56.1 1 ) subject to 
all future wage and cola adjustments. 

h. If there is both pool service and assigned service to the same 
location, they shall not be combined at the far terminal but shall 
operate independently from each other for the return trip. 

I. Local freight assignments shall operate under local freight work and 
pay rules. 

1- Separate and apart deadheading shall be paid in accordance with the 
National Agreement provisions and shall not be paid the flat rate. 
Separate and apart deadheading shall be from the home or away 
from home point to the away from home or home point when not 
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connected with service. It does not include any deadheading in 
connection with service that would be covered in the flat rate. 

k. Unless canceled sooner than the implementation date of this 
agreement, Agreement E&F 188-1 38 dated January 5, 1995 and all 
side letters and Questions and Answers to it are cancelled wi,th the 
implementation of this agreement. 

3. Twentv-Five Mile Zone - As provided in the note below, pool engineers may 
receive their train up to twenty-five miles on the far side of the terminal and 
run on through to the scheduled terminal. Engineers shall be paid an 
additional one-half (W) basic day for this service in addition to the miles run 
between the two terminals. If the time spent in this zone is greater than four 
(4) hours, then they shall be paid on a minute basis. 

NOTE 1: This provision will apply at Yermo and Yuma for all pool 
engineers and at West Colton for LA Hub and Bakersfield pool 
engineers (only on trains that have not reached West Colton 
from Bakersfield, Yermo and Yuma). It does not apply to trains 
that have not reached West Colton from the West. 

NOTE 2: The Twenty five mile zone towards Yermo and Yuma shall be 
measured from Colton Crossing which shall extend to milepost 
563.7 towards Yuma. 

4. Turnaround ServiceIHours of Service Relief. Except as provided in (3) 
above, turnaround servicelhours of service relief at both home and away 
from home terminals shall be handled by extra boards, if available, prior to 
using pool engineers. Engineers used for this service may be used for 
multiple trips in one tour of duty in accordance with the designated collective 
bargaining agreement rules. Extra boards may handle this in all directions 
out of a terminal. 

5. Nothing in this Section B (3) and (4) prevents the use of other engineers to 
perform work currently permitted by prevailing agreements, including, bu,t not 
limited to yard engineers performing Hours of Service relief within the 
roadlyard zone, ID engineers performing service and deadheads between 
terminals, road switchers handling trains within their zones and using a 
engineer from a following train to work a preceding train and payments 
required by the controlling CBA shall continue to be paid when this work is 
performed. 
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C. Aareement Coveraae - Engineers working in the Los Angeles Hub shall be 
governed, in addition to the provisions of this Agreement, by the Collective Bargaining 
Agreement selected by the Carrier, including all addenda and side letter agreements 
pertaining to that agreement and previous National AgreementIAwardllmplementing 
Document provisions still applicable. Except as specifically provided herein the system 
and national collective bargaining agreements, awards and interpretations shall prevail. 
None of the provisions of these agreements are retroactive. The Carrier has selected the 
SP WEST modified BLE Agreements. 

VII. PROTECTION. 

A. Due to the parties voluntarily entering into this agreement the Carrier agrees 
to provide New York Dock wage protection (automatic certification) to all prior right 
engineers who are listed on the Los Angeles Hub Merged Rosters and working an 
assignment (including a Reserve Board) on January 13, 1998. (The term working shall 
also include those engineers disciplined and later returned to work and those full time 
Union Officers should they later return to service with the Carrier.) This protection will 
start with the effective (implementation) date of this agreement. The engineers must 
comply with the requirements associated with New York Dock conditions or their protection 
will be reduced for such items as layoffs, biddingldisplacirrg to lower paying assignments 
when they could hold higher paying assignments, etc. Protection offsets due to 
unavailability are set forth in the Questions and Answers and side letter #I. 

B. This protection is wage only and hours will not be taken into account. 

C. Engineers required to relocate under this agreement will be governed by the 
relocation provisions of New York Dock. In lieu of New York Dock provisions, engineers 
required to relocate may elect one of the following options: 

1. Non-homeowners may elect to receive an "in lieu of' allowance in the 
amount of $1 0,000 upon providing proof of actual relocation. 

2. Homeowners may elect to receive an "in lieu of' allowance in the amount of 
$20,000 upon providing proof of actual relocation. 

3. Homeowners in ltem 2 above, who provide proof of a bona fide sale of their 
home at fair value at the location from which relocated, shall be eligible to 
receive an additional allowance of $1 0,000. 

(a) 'This option shall expire five (5) years from date of application for the 
allowance under ltem 2 above. 
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(b) Proof of sale must be in the form of sale documents, deeds, and filings 
of these documents with the appropriate agency. 

4. With the exception of Item 3 above, no claim for an "in lieu of'relocation 
allowance will be accepted after two (2) years from date of implementation 
of this agreement. 

N0TE:The two (2) year provision of this paragraph (4) shall be extended for 
engineers if operations affecting those engineers are not instituted until less 
than ninety (90) days remain in the two year period. If not instituted within 
21 months of implementation then affected engineers shall have a one year 
extension from the date operations are instituted to request an "in Lieu of' 
payment. 

5. Engineers receiving an "in lieu of' relocation allowance pursuant to this 
implementing agreement will be required to remain at the new location, 
seniority permitting, for a period of two (2) years. 

6. In addition to those engineers required to relocate, engineers at the location 
where assignments are relocated from shall be treated as required to 
relocate under this Agreement, seniority governing, on a one for one basis 
equal to the number of assignments transferred. Once the number of in lieu 
of allowances are granted equal to the number of assignments transferred 
all other moves associated with the specific number of assignments 
transferred will not be eligible for any moving allowance. The following is a 
list of assignments that will be transferred: 

a. Assignments to West Colton for the West Colton-Basin poollassigned 
service. 

b. Assignments to West Colton for the West Colton-Yermo pool. 
c. Assignments to LATC for the LATC-Yuma pool. 
d. Extra board assignments in connection with the above moves. 

Engineers who are augmenting an extra board from a regular extra 
board shall be considered as assigned at the regular extra board 
point for determining whether relocation provisions shall apply. 

D. There will be no pyramiding of benefits. 

E. National Termination of Seniority provisions shall not be applicable to 
Engineers hired prior to the effective date of this agreement. 

F. Engineers will be treated for vacation, payment of arbitraries and personal 
leave days as though all their service on their original railroad had been performed on the 
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merged railroad. Engineers assigned to the Los Angeles Hub seniority roster with a 
seniority date prior to January 13, 1998 shall have entry rate provisions waived and 
engineers hired after that date shall be subject to the rate progression provisions of the 
controlling CBA. Those engineers leaving the Los Angeles Hub will be governed by the 
CBA where they then work. 

VIII. FAMILIARIZATION 

A. Engineers involved in the consolidation of the Los Angeles Hub covered by 
this Agreement whose assignments require performance of duties of a new geographic 
territory not familiar to them will be given familiarization opportunities as quickly as 
possible. Engineers will not be required to lose time or ride the road on their own time in 
order to qualify for these new operations. 

B. Engineers will be provided with a sufficient number of familiarization trips in 
order to become familiar with the new territory. Issues concerning individual qualification 
shall be handled with local operating officers. The parties recognize that different terrain 
and train tonnage impact the number of trips necessary and an operating officer will be 
assigned to the merger that will work with the local managers of Operating Practices in 
implementing this Section. If disputes occur under this Agreement they may be addressed 
directly with the appropriate Director of Labor Relations and the General Chairman for 
expeditious resolution. 

C. It is understood that familiarization required to implement the merger 
consolidation herein will be accomplished by calling a qualified engineer (or qualified 
Manager of Operating Practices) to work with an engineer called for service on a 
geographical territory not familiar to the engineer. 

D. Engineers who work their assignment (road or yard) accompanied by an 
engineer taking a familiarization trip shall be paid one (1) hour at the pro rata rate), in 
addition to all other earnings for each tour of duty. This payment shall not be used to 
offset any extra board payments. The provision of 3 (a) and (b) Training Conditions of the 
System Instructor Engineer Agreement shall apply to the regular engineer when the 
engineer taking the familiarization trip operates the locomotive. 

E. Locomotive engineers will not be required to make the decision on whether 
or not an engineer being familiarized is sufficiently familiarized for the territory. 

F. An engineer concerned about familiarization on hisfher assignment must 
contact a Manager Operating Practices prior to being called to resolve the concerns. 
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I a IX. IMPLEMENTATION 

The Carrier shall give 30 days written notice for implementation of this agreement 
and the number of initial positions that will be changed in the Hub. Thereafter 
implementation provisions of the various articles shall govern any further changes. 

1 X. HEALTH AND WELFARE 

A. Engineers currently are under either the National Plan or the Union Pacific 
Hospital Association. Engineers coming under a new CBA will have six months from the 
implementation of this agreement to make an election as to keeping their old coverage or 
coming under the coverage of their new CBA. Engineers who do not make an election will 
have been deemed to elect to retain their current coverage. Engineers hired after ,the 
date of implementation will be covered under the plan provided for in the surviving CBA. 

I This Agreement is entered into this day of 1998. 

I For the Organization: For the Carrier: 
.i' ,.j 

..i' , :.' , / ' j  
- ,,: 

. . . /  
, , . : . ' , : .!,.';. ,;,,*'< .- /,;L , <. -,-A. ,,,...-;,.; j:.- - $,L ' 

I' .J. , /'.y ,?:;!. . ; , /L /~L#,  b-. c I .  , / V  I - 

a Genera'l ~ t i a i rhan  BLE UP General Director Labor Relations 
.. -- - \ 

General Chairman BLE SPWest 

A&? ,/-23--9&? 
Vice-President BLE 
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• 	 BLE QUESTIONS AND ANSWERS LOS ANGELES HUB 

Article I - LOS ANGELES HUB 

Q1 . 	 How far east of Yermo maya LA Hub engineer work? 
A1 . 	 This Question is answered in detail in side letter NO.3 

Q2 . 	 When the language says "not including" a point may engineers work into that point 
and if so what work may they do. 

A2. 	 Yes, engineers may work into those points. For example , LA Hub pool engineers 
may work into Yuma and perform any work permitted by applicable agreements for 
that class of seNice with Yuma as their final terminal. The "not including" refers to 
putting assignments with a home terminal on duty at that location. Both West 
Colton and Las Vegas pool engineers may work into the common terminal of 
Yermo , however only LA Hub engineers have seniority to hold yard, local, road 
switcher and extra board assignments that go on duty with Yermo as a home 
terminal. 

Article 11- SENIORITY AND WORK CONSOLIDATION 

• 

Q3. How long will prior rights be in effect? 

A3. These will be phased out at differing times depending on the type of service. 


04. 	 Are full time union officers including full time state legislative board representatives, 
Company officers, medical leaves and those on leave working for government 
agencies covered under Article II , C? 

A4 . Yes. 

Q5. 	 How many engineers are covered by the inactive roster referenced in Article II .C? 
A5 	 The "inactive roster" noted in Article II.C, refers to the status of engineers who are 

not in active seNice who pre-merger were on a UP roster in the Los Angeles Hub 
or at a location on SP West Lines during the qualifying period set forth in the 
assorted Hub Agreements. Such engineers include those on leave of absence for 
government, union and company service, medical leave including disability, etc. 
Because those engineers have rights to exercise seniority upon return to active 
seN ice but may not do so from inactive status, such engineers will be required to 
select a Hub upon their return to active seNice. It is not possible to predict the 
number of people who may return from inactive status and , thereafter, the Hub that 
such people may select upon their return Therefore, eligibility to mark up in a Hub 
must be determined for each individual upon that individual's return to active status. 

• 	 16 
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• ARTICLE 111- POOL/ASSIGNED SERVICE OPERATIONS 

06. 	 What will be the mileage paid in West Colton-Yermo pool service? 
A6. 	 The actual mileage between those two points with a minimum of a basic day for 

service or combination deadhead/service. If the engineer receives or leaves a train 
at Mira Loma then engineers with a post October 31 , 1985 trainman/engineer 
seniority date are entitled to a one-half hour arbitrary payment. 

07 What will be the mileage paid in the West Colton-Yuma pool? 
A7 . Same as the pre merger mileage, 198 miles. If the engineer goes to Mira Loma then 

additional mileage will be paid. 

08. 	 Will existing pool freight terms and conditions apply on all pool freight runs? 
A8. 	 No. The terms and conditions set forth in the surviving collective bargaining 

agreements and this document will govern. 

09. Will there be both assigned service and pool servi ce at the same time in the West 
Colton-Basin operations? 

A9. 	 The Carrier has the right to establish the type of service needed to service its 
customers. As such it may have assigned service to some areas and pool service 
to other areas at the same ti me. 

• 010. Will West Colton-Basin engineers be tied up a second time at an away from home 
point? 

A 10. No, if they take a tra in to some point other than the home terminal they will be 
transported to the home terminal. For example, if a West Colton-Basin engineer 
whose previous tour of duty took him/her to the Harbor, takes a train from the Harbor 
to LATC after they have obtained their rest , they will not be tied up at LATC , which 
would be a second tie-up at a far terminal but shall be transported back to West 
Colton . 

011 . Are there any van miles paid for riding to and from Mira Loma? 

A11 . No, since ITO and FTD is applicable or the half hour arbitrary van miles are not paid 


012 	 Does payment of miles run to Mira Loma from Yuma or the arbitrary from Yermo 
extend "free time" before lTD and FTD time is paid for? 

A12 . 	 No. 

ARTICLE IV - EXTRA BOARDS 

013. 	 How many extra boards will be established at implementation? 
A13. The number is not known at this time. There will be a phase in of the famitiarization 

process and they will consolidated and established as this process proceeds 
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• 014. Are these guaranteed extra boards? 
A14. Yes. The pay provisions and guarantee offsets and reductions will be in accordance 

with the surviving CBA guaranteed extra board agreement. 

015. 	 When will the Yuma extra board cover all the assignments provided for in this 
agreement. 

A 15. 	 If after merger discussions with those engineers representatives from the adjoining 
Hub an implementing agreemenUaward so provides it will take place with the 
implementation of that agreemenUaward. 

016. In Article IV B, will engineers be worked back from West Colton to their original on 
duty point? 

A16. 	 No, these engineers are made up extra board or pool engineers handling an 
imbalance of trains when no rested and available away from home engineers, and 
will be deadheaded back to their on duty pOint. 

017. 	 How will these engineers be paid? 
A17. 	 They will be paid under the flat rate provisions and their trip to West Coilon and 

deadhead back shall be considered as one tour of duty. 

ARTICLE V - TERMINAL CONSOLIDATIONS 

• 018. Are the national road/yard Zones covering yard engineers measured from the new 
terminal limits where the yard assignment goes on duty? 

A18. The new terminal/station limits where the yard engineer goes on duty will govern 

ARTICLE VI - AGREEMENT COVERAGE 

019. 	 When the surviving CBA becomes effective what happens to existing claims filed 
under the other collective bargaining agreements that formerly existed in the LA 
Hub? 

A19. The existing claims shall continue to be handled in accordance with those 
agreements and the Railway Labor Act. No new claims shall be filed under those 
agreements once the time limit for filing claims has expired for events that took place 
prior to the implementation date. 

020. 	 How will vacations for 1999 be handled? 
A20. 	 They will continue to be handled under the CBA that covered them at the beginning 

of the year Vacations for 1999 will be scheduled at the end of 1998 under the 
provisions of the then prevailing agreements . 

• 	 18 
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• 021 . If an engineer in the 25 mile zone is delayed in bringing the train into the original 
terminal so that it does not have time to go on to the far terminal , what will happen to 
the engineer? 

A21 . 	 Except in cases of emergency, the engineer will be deadheaded on to the far terminal 

022. Is it the intent of this agreement to use engineers beyond the 25 mile zone? 
A22. No. 

023 In Article VI , is the Y, basic day for operating in the 25 mile zone frozen and/or is it a 
duplicate payment! special allowance? 

A23 . No, it is subject to future wage adjustments and it is not duplicate pay/special 
allowance. 

024. 	 How is an engineer paid if they operate in the 25 mile zone? 
A24. If a pre-October 31 , 1985 engineer is transported to its train 10 miles East of Yermo 

and he takes the train to West Colton and the time spent is one hour East of Yermo 
and 9 hours between Yermo and West Colton with no initial or final delay earned, (total 
time on duty 10 hours) the engineer shall be paid as follows: 

A . 	 One-half basic day for the service East of Yermo because it is less than 
four hours spent in that service. 

• 
B. The road miles between Yermo and West Colton with a minimum of a 

basic day . 
C. 	 Overtime based on the governing CBA. Since the trip is less than 130 

miles, overtime will commence after 8 hours on duty so one hour will be 
paid at overtime. 

025. 	 Would a post October 31 , 1985 engineer be paid the same? 
A25. 	 In this case yes. The National Disputes Committee has determined that post October 

31 , 1985 engineers come under the overtime rules establiShed under the National 
Agreements/Awards/Implementing Agreements that were effective after that date for 
both pre-existing runs and subsequently established runs . As such , the post October 
31 , 1985 engineer would receive the overtime in C above because the overtime 
provisions on runs of less than a basic day are the same for both pre and post 
October 31, 1985 engineers . 

026 	 How will initial terminal delay be determined when performing service in the 25 mile 
zone? 

A26. 	 Initial terminal delay for engineers entitled to such payments will be governed by the 
applicable collective bargaining agreement and will not recommence when the 
engineer operates back through the on duty point Operation back through the on duty 
point shall be considered as operating through an intermediate paint 
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• Q27 . Are any payments retained that are triggered by a West Colton Basin engineer turning 
or performing work that prevents them from turning? 

A27 . No 

Q28. 	 Are any payments retained for any engineer receiving or leaving a train dockside? 
A28. 	 No. 

Q29. Can you give some examples of deadheads that would and would not be eligible for 
the flat rate pay and what is the deadhead rate? 

A29. The deadhead rate is $156.11/daily and $19.51/hourly. The following would govern 

Example 1. 	 A West Colton engineer is called to deadhead to the Harbor and obtain 
rest. This would not be eligible for the flat rate. If the engineer was 
called one hour after tying up and told to take a train back this would not 
be combined with the first deadhead because he had been instructed 
to tie-up and had done so. He/she would be paid the flat rate for the 
return trip separate from the deadhead over. 

Example 2. 	 A West Colton engineer is at the away from terminal and after rest is 
deadheaded back to West Colton . This would not be eligible for the flat 
rate. 

• Example 3. A West Coiton engineer takes a train to LATC then is driven to Dolores 
and takes a train to City of Industry and is deadheaded back to West 
Colton without a break in service. This is covered under the flat rate 
agreement and no additional payment is made. 

NOTE. 	 When an employee is being paid under the flat rate provisions then the 
wording used to tell an engineer that they are being transported or 
deadheaded as part of their tour of duty is not material and does give 
rise to a separate and apart claim. 

Q30. 	 Does the language of VI B 4 prohibit the use of pool freight engineers in straight away 
combination deadhead/service from picking up a train whose engineer had earlier 
expired under the Hours of Service Act? 

A30. 	 No, the language of Article VI B 5 clearly preserves that service. The language of VI 
B 4 provides that extra boards will be used before pool engineers in turnaround 
service and does not require that they be used prior to pool engineers in straight away 
service. 

Q31 . May engineers run through their destination terminal up to 25 miles? 
A31 . No, the twenty-five mile provisions are only for obtaining a train on the far side of a 

terminal and not for running through their destination terminal. 
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ARTICLE VII - PROTECTION 

• 	 032. What rights does an engineer have if helshe is already covered under labor 
protection provisions resulting from another transaction? 

A32. 	 Section 3 of New York Dock permits engineers to elect which labor protection they 
wish to be protected under. By agreement between the parties, if an engineer has 
three years remaining due to the previous implementation of Interdivisional Service 
the engineers may elect to remain under that protection for three years and then 
switch to the number of years remaining under New York Dock. It is important to 
remember that an engineer may not receive duplicate benefits, extend their 
protection period or count protection payments under another protection provision 
toward their test period average for this transaction. 

033. 	 How will reductions from protection be calculated? 
A33. 	 In an effort to minimize uncertainty concerning the amount of reductions and 

simplify this process, the parties have agreed to handle reductions from New York 
Dock protection as follows: 

1. 	 Pool freight assignments - 1/15 of the monthly test period average will be 
reduced for each unpaid absence of up to 48 hours or part thereof. 
Absences beyond 48 hours will result in another 1/15 reduction for each 
additional 48 hour period or part thereof. 

• 2. Five day assignments - 1/22 of the monthly test period average will be 
reduced for each unpaid absence of up to 24 hours or part thereof. 
Absences beyond 24 hours will result in another 1/22 reduction for each 
additional 24 hour period or part thereof. 

3. 	 Six & seven day assignments - The same process as above except 1/26 
for a six day assignment and 1/30 for a seven day assignment. 

NOTE: There shall be no offset from protection for rest days on five day and 
six day assignments ,. 

4. 	 Extra board assignments - 1/30 of the monthly test period average will be 
reduced for each unpaid absence of up to 24 hours or part thereof. 
Absences beyond 24 hours will result in another 1/30 reduction for each 
additional 24 hour period or part thereof 

• 
NOTE: Absences on the extra board shall be calculated from the time of 

unavailability (layoff, missed call, etc) until the next time called for service. For 
example: If a engineer lays off on Monday at noon, marks up the next day, 
Tuesday, and does not work until 2 AM on Wednesday , then they shall be off for 
protection purposes for thirty-eight (38) hours and shall be deducted 2/30 of their 
protection . 
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• 034. Why are there different dollar amounts for non-home owners and homeowners? 
A34. 	 New York Dock has two provisions covering relocating One is Article I Section 9 

Moving Expenses and the other is Section 12 Losses from Home Removal. The 
$10,000 is in lieu of New York Dock moving expenses and the remaining $20,000 
is in lieu of loss on sale of home. 

035. 	 Why is there one price on loss on sale of home 
A35 . 	 It is an in lieu of amount. Engineers have an option of electing the in lieu of amount 

or claiming New York Dock benefits. Some people may not experience a loss on 
sale of home or want to go through the procedures to claim the loss under New 
York Dock. 

036. 	 What is loss on sale of home for less than fair value? 
A36 . 	 This refers to the loss on the value of the home that results from the Carrier 

implementing this merger transaction. In many locations the impact of the merger 
may not affect the value of a home and in some locations the merger may affect the 
value of a home. 

037. 	 If the parties cannot agree on the loss of fair value what happens? 

• 
A37. New York Dock Article I, Section 12(d) provides for a panel of real estate appraisers 

to determine the value before the merger announcement and the value after the 
merger transaction . 

038. 	 What happens if a engineer sells the home for $20,000 to a family member? 
A38 . That is not a bona fide sale and the engineer would not be entitled to either an in 

lieu of payment or a New York Dock payment for the difference below the fair value. 

039. 	 What is the most difficult part of New York Dock in the sale transaction? 
A39 . 	 Determine the value of the home before the merger transaction. While this can be 

done through the use of professional appraisers, many people think their home is 
valued at a different amount. 

040. 	 Who is required to relocate and thus eligible for the allowance? 
A40 . 	 A engineer who can no longer hold a position at his/her location and must relocate 

to hold a position as a result of the merger This excludes engineers who are 
borrow outs or forced inside the Hub and released and engineers who have to 
exercise seniority due to a non merger event. 

Example : 	 Due to the new West Colton-Yermo pool an engineer can no longer 
hold a position at East Yard and must work at West Colton . Since 
this is a result of the merger transaction then the engineer may be 
eligible . 
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041. Are there any seniority moves that will be treated as required to relocate? 
A41 . Yes and the following are examples: • Example 1: 

Example 2: 

Ten turns are reduced in the West Colton-Yuma pool and ten turns 
are added in the LATC-Yuma pool. Ten senior engineers at West 
Colton may make application for those positions and be entitled to a 
relocation allowance should they meet the mileage criteria. 

The same ten turns are moved , however, a more senior engineer on 
a City of Industry road switcher makes application for one of the 
turns. Since the senior engineer is not following his/her work nor 
required to relocate the application is a seniority move and does not 
trigger a relocation allowance. 

042. 	 Are there mileage components that govern the eligibility for an allowance? 
A42. 	 Yes, the engineer must have a reporting point farther than his/her old reporting 

point and at least 30 highway miles between the current home and the new 
reporting point and at least 30 highway miles between reporting points. 

Example 1: 

• Example 2: 

Example 3 

If the on-duty point for road engineers is relocated from East Yard to 
LATC, both within the same Terminal , this does not trigger a 
relocation allowance. 

An engineer lives in Long Beach, 18 mi les from his/her on duty point 
and as a result of the merger must report at West Colton , 70 miles 
from their residence. If they relocate then they would be eligible for 
a relocation allowance. 

An engineer resides at Ontario and works at Gemco. Due to the 
merger they are required to report to West Colton . Since West 
Colton is closer than Gemco they are not entitled to a relocation 
allowance. 

043. 	 At what time did an engineer need to be a home owner to qualify as a home owner 
for relocation purposes? 

A43. 	 New York Dock protects home owners due to loss on sale of home that are caused 
by the merger. A person who purchases a home after the merger was approved in 
September 1996 would not be affected by the merger because they were not a 
home owner at that time. 

044 Will engineers be allowed temporary lodging when relocating? 
A44 . Engineers entitled to a relocation allowance shall be given temporary lodging for 

thirty (30) consecutive days as long as they are marked up 
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• 
045 Are there any restrictions on routing of traffic or combining assignments? 
A45. 	 There are no restrictions on the routing of traffic in the Los Angeles Hub once the 

30 day notice of implementation has lapsed. There will be a single collective 
bargaining agreement and limitations that currently exist in that agreement will 
govern (e.g radius provisions for road switchers , road/yard moves etc.). However, 
none 	of these restrictions cover through freight routing . The combining of 
assignments between the Carriers is covered in this agreement and is permitted 

046. 	 Will the Carrier offer separation allowances? 
A46. 	 The Carrier will review its manpower needs at each location and may offer 

separation allowances if the Carrier determines that they will assist in the merger 
implementations.. 

047. 	 What period will be used for the TPA? 
A47. 	 Calendar year 1998 for engineers not electing to retain SP West 

modification/engineer protection . 

048. 	 How will Union Officers TPA's be established? 
A48. 	 The Carrier will average the two above and two below (on the pre-merger rosters) 

in any service. If greater than their regular TPA it shall be used. Engineers with 
unusually high or low TPA's will not be considered . 

• 049. Since UP engineers hired after January 13, 1998 have a five year entry rate rule 
and the SP engineers have a three year entry rate rule how will the UP engineers 
be treated at implementation? 

A49. They will come under the SP rule and will have their entry rates adjusted upward 

Article IX -FAMILIARIZATION 

050. 	 Are there a set number of trips that an engineer will take in learning new territory? 
A50. 	 No, since engineers have differing experiences the number of trips will vary and the 

local chairmen will work with local operating officers on the number and type of trips 
needed. 

Article X -IMPLEMENTATION 

051 . 	 On implementation will all engineers be contacted concerning job placement? 
A51 . No, the implementation process will be phased in and engineers will remain on their 

assignments unless abolished or combined and then they may place on another 
assignment. When the Carrier posts the notice on pool changes and increases 
and decreases in extra boards Local Chairman will assist in handling the bidding , 
application and placement process at that time and engineers may be contacted for 

• 
placement if insufficient bids/applications are received . The new seniority rosters 
will be available for use by engineers who have a displacement. 
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• 052 What is meant by the term "harbor area" 
A52 . The harbor area is the area from Dominguez Jct (SP) and Douglas Jct (UP) and 

dockside. Engineers that report to an on duty point within this area may leave or 
receive their train anywhere between these two points and dockside. 

053. 	 If any existing road territory is turned into a switching territory would prior rights still 
exist? 


A53. Yes 


054. 	 Are the road switchers that go on duty in the Imperial Valley remaining in the LA 
Hub? 


A54. Yes, pursuant to the provisions of IV D. 


055. 	 Is the road switcher agreement E&F1-2248 going to apply for road switchers 
currently governed by it? 

ASS. Yes except that the cancellation clause has been amended to one year and the rate 
of pay is as provided in this agreement. The agreement will also now apply to all 
road switchers west of West Colton in the LA Hub. 

• 
056. What is meant by assigned service? 

A56. Local freight and road switcher service . 
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November 6, 1998 • Side Letter No. 1 

Dear Sirs 

During our discussions on New York Dock and extended Protection we discussed 
the issue of a pool engineer taking a single day paid absence such as a Personal Leave 
day or single day vacation and the impact it will have on his/her protection. In an effort to 
simplify the process and to provide the pool engineer with an alternative the parties agree 
that a pool engineer shall have one of the following options 

(1 ) Elect a single paid personal leave or vacation day and hold their turn so that 
if it obtains a first out status they will be first out when they are marked up nO less 
than 24 hours later, with no deduction from their protection ; or 

• 

(2) Elect a minimum of two consecutive days paid personal leave days on pools 
whose round trip district miles are 400 or less or a minimum of three consecutive 
days on pools whose round trip district miles are more than 400 miles and not hold 
their turns. If the minimum number of consecutive days are met for each round trip, 
then no deduction will be made in their protection . 

Question #1: If the round trip district miles of a run are 390 miles and initial 
and or final terminal delay make a payment over 400 miles how many 
personal leave days must be used. 

Answer #1 : Only the district miles are used for determining the number of 
personal leave days to be used. In this case two personal leave days would 
qualify for no deduction. 

Question #2 If the round trip district miles are over 400 miles how is a 
deadhead counted . 

Answer#2 Deadheads are already taken into account by using a 1/15th 
offset for pools. Since most pools do not average 15 round trips per month 
a 1 /15th offset is less than using the average for each pool. As a result the 
round trip district miles are used for determining the number of personal 
leave days that would substitute for no offset and in this case three personal 
leave days would qualify. 

Question #3: If the Yuma pool returns to Mira Loma, employees in that pool 
will not know if their trip would have gone over 400 miles at the time of layoff. 

• 
How will they be governed? 
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• Answer #3 The round trip district miles of the pool is the determining 
factor and trips that take a West Colton-Yuma pool to Mira Loma will not 
change the minimum two consecutive personal leave or vacation days since 
the regular pool round trip is 396 miles. 

(3) Elect a single paid personal leave or vacation day and not hold their turn 
resulting in payment of a single day with a corresponding 1!15th deduction from 
protection 

The option must be selected by the engineer at the time the personal leave or 
vacation day is granted. Engineers must file the protection form each time they take paid 
days in accordance with the above options. 

Yours truly, 

w.s. Hinckley 

• Agreed: 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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• 
November 6, 1998 
Side Letter No.2 

Dear Sirs: 

This refers to our several discussions concerning Yuma and the Carrier's plans for 
assignments at that location and the extra board plans for that area. 

Currently Yuma is the away from home terminal for West Colton crews. In addition 
there are a couple of assignments (local/road switcher) that work east and a couple of 
assignments (Iocal/ road switcher) that work west from Yuma. Sometimes the Carrier has 
run the Imperial Valley assignments from Yuma and sometimes from West Colton. 

In addition to the provisions of this agreement, the following will apply 

1. 	 The two extra boards will be consolidated on a 50/50 basis with the LA Hub 
entitled to prior rights to the even number assignments up to the number of 
assignments on their extra boards when the extra boards are consolidated . 
For example , if there are three extra board assignments at time of 
consolidation then the LA Hub shall have prior rights to numbers 2, 4, and 

• 
6. There will then be one extra board at Yuma and the extra board at Yuma 
will be used to fill short term vacancies on all assignments that have Yuma 
as a home terminal whether LA Hub vacancies or the Hub that includes 
Tucson , and EL Centro assignments 

2. 	 The extra board will perform hours of service relief/turnaround service as far 
west as Niland (MP 667) in the LA Hub and as far east as is negotiated in 
the next Hub. 

3. 	 These prior rights are to be attrited and are not under the phase out 
provisions 

Yours truly , 

W.S Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 

• General Chairman BLE 
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November 6, 1998 
Side Letter No.3 

Gentlemen: 

During negotiations the parties spent considerable discussion concerning the intent 
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided 
in a side letter explaining how different types of operations would be affected 

Therefore , the following is meant to give further definition to the NOTE. 

Road Switchers Road Switcher agreements in the controlling CBA provide for 
a 25 mile limit unless specifically provided otherwise . A road switcher that goes 
on duty inside the Hub and covered by the 25 mile provisions , would be limited by 
those provisions even though the 25 miles would take the assignment into the 
adjoining Hub. For example, a road switcher at Yermo (LA Hub assignment) would 
therefore be limited to 25 miles from the station limits in either direction. Similarly 
a road switcher that goes on duty in another Hub may work to its limits even if those 
limits include part of the LA Hub. 

Locals on duty inside the Hub Current locals that go on duty inside the Hub may 
continue to operate to points outside the Hub. New locals that go on duty in the 
Hub that will work in two or more Hubs will be established in accordance with CBA 
provisions including Article IX national ID provisions . 

Locals on duty outside the Hub Current locals that go on duty outside the Hub 
may continue to operate to pOints inside the Hub. New locals that go on duty in the 
Hub that will work in two or more Hubs will be established in accordance with CBA 
provisions including Article IX national ID provisions 

Current Pools and Pools established by Merger Agreements: These pools may 
operate between their designated terminals even if outside the Hub. At Yermo and 
Yuma they may operate up to 25 miles beyond the terminal when picking up a train 
in accordance with the 25 mile provisions of Art icle VI B 3. Bakersfield pool crews 
will be governed by their 25 mile provisions for trains East of West Colton but not 
for trains that are West of West Colton including the area between LATC and the 
Harbor area. 

New Pools created after this Agreement: New pool operations not covered in 
this implementing Agreement whether between Hubs or within the Hub shall be 
handled per Article IX of the 1986 National Arbitration Award . 
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• 
Extra Boards: LA Hub extra boards may go as far as Santa Barbara on the 
Coast Line, as far as Hivo lt on the line to Bakersfield from West Colton and 
Palmdale from LATC and as far as Kelso towards Las Vegas to perform hours of 
service relief. The Yuma extra board may go as far as Niland in the LA Hub to 
perform hours of service relief. 

NOTE It is not the intent to supersede the provis ions of 3( c) of Article 6 of 
the controlling CBA Hours or service relief required west of M P 667 
(Niland) will continue to belong to the West Colton Pool. 

Example 1: A road switcher on duty at Yermo may work in any direction up 
to the limits of its radius as set by the road switcher agreement without 
infringing on the rights of Salt Lake Hub crews . 

Example 2: A West Colton pool freight crew would continue to operate 
through freight from West Colton to Yuma and perform the same work as it 
performed pre-merger. 

Example 3: A Bakersfield pool freight crew would continue to operate 
through freight from Bakersfield to West Colton and perform the same work 
as it performed pre-merger. 

• Example 4 LA Hub crews would work the Dolores unit oil train that runs to 
Mojave and back to the Basin if the home terminal is in the Basin. 

Yours truly, 

WS Hinckley 
Agreed 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 

• 30 

Carrier's Exhibit 20 
55 of 125



• November 6, 1998 
Side Letter No.4 

Gentlemen 

During our negotiations we discussed several times running a pool from the harbor 
area to Yermo and Yuma. Several points were discussed including having these 
operations combined with the LATC pool and having dual reporting points for the 
combined pools. Due to several uncertainties in how the Alameda corridor would operate 
once it was completed and any operating restrictions that would be placed on this area by 
government entities that are involved in its planning, building and operations, the Carrier 
agreed to remove this item from our negotiations This withdrawal was without prejudice 
to either parties position on the appropriateness of the operations and aspects of this 
service and does not otherwise affect the merger of the two Carriers in the Harbor area. 

If this service is instituted in the future then the Carrier will serve an Article IX 
Interdivisional Notice to cover its implementation. 

Yours truly • 

• WS. Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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• November 6, 1998 
Side Letter No.5 

Gentlemen 

The parties recognize the need to coordinate the implementation of this Hub with that of 
the Roseville Hub and to allow sufficient time to properly set up pools and extra boards 
that an interim period is needed to assist in these matters . The following shall govern 

1. 	 The interim period shall begin with the implementation of this agreement. 

2. 	 New York Dock wage protection shall not begin until the interim period is over 
except it shall be no longer than one year from the implementation date. Wage 
Protection during the interim period shall be known as interim protection and shall 
be governed by all the applicable provisions of this agreement. 

• 3. During the interim period San Joaquin engineers in the LA Hub will be required to 
continue to work pool assignments to Bakersfield and San Luis Obispo and 
supporting extra boards and will be considered as holding the highest paying 
position they can hold until the work is relocated . This will not negatively impact 
their rights to a relocation if otherwise eligible. 

4. 	 Pool assignments and extra boards shall be established gradually to provide time 
to familiarize engineers on new assignments and still keep operations fluid . For 
example: When the West Colton-Yermo pool is established a temporary separate 
extra board will be set up to cover this service and to familiarize on the other West 
Colton assignments. When the two extra boards are sufficiently familiarized then 
they may be combined. Also the West Colton- Basin pool may be established a few 
assignments at a time to properly familiarize engineers 
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• 
5. All pay provisions as established in this agreement shall go into effect on 

implementation day, even for the remaining LATC/Dolores pool as it is phased out. 
Prior to implementation the Carrier will advise the single on duty point for the 
LATClDolores pool until phased out. 

Yours truly, 

WS Hinckley 
Agreed 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 

• 
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Mr. MA Mitchell 
General Chairman BlE 
9216 Bella Vista Place 
Elk Grove, CA 95624 

Mr. H.F. Stewart 
General Chairman BLE 
335 N. Arroyo Drive 
San Gabriel , CA 91775 

Mr. JL. McCoy 
Vice-President BlE 
5050 Poplar Ave Suite 501 
Memphis TN 38157 

Gentlemen: 

November 30, J998 

Mr. E.l. Pruitt 
General Chairman BlE 
2414 Edison HVVY 
Bakersfield CA 93307 

Mr. D.M. Hahs 
Vice-President BlE 
1011 St Andrews 
Kingwood, TX 77339 

This letter is a supplement to the los Angeles Hub BLE Agreement. As the Hub 
Agreement was being reviewed , requests for further clarifications were made. Upon reviewing 

• these requests the parties have developed the following additional Questions and Answers: 

Question 57 	 Does this Agreement provide for West Colton-Basin crews to run through Gemco 
and Anaheim or provide service under the 25 mile zone provisions at these points? 

Answer 57: 	 No. Pre-merger service operates to Gemco and Anaheim and this Agreement 
provides continued service to those same locations, except under the West Basin
Pool and assigned service provisions. The 25 mile zone provisions of Article VI, B, 
3, do not apply at pOints west of Gemco and Anaheim . If the Carrier later needs to 
run through these points with the West Basin-pool they will handle it in accordance 
with Article IX of the 1986 National Arbitration Award. 

Question 58: 	 Article III, C provides that service to City of Industry will be turnaround service with 
the engineer being returned home at the end of their tour of duty. Since this pool 
has more than one away from home terminal how will the engineer know that he/she 
is called for this location? 

Answer 58 	 At time of call the employee will be told they are going to City of Industry so they will 
not have to bring an overnite grip. 

Question 59: 	What happens if while en route to City of Industry, the engineer is told to take the 

• 	
train to East Yard by the dispatcher? 

Answer 59: 	 The engineer should comply with instructions, however he/she will not be tied up at 
East Yard but will be returned to West Colton after completing their work at East 
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Yard . 
• Question 60: Are engineers called to City of Industry and then used beyond that entitled to an 

additional basic day payment in addition to the flat rate payment? 

Answer 60: 	 Of the several far terminals that the West Basin Pool can work to, only City of 
Industry is not a layover point. By Agreement between the parties, work beyond it 
would entitle the engineer to this additional payment. The payment is not applicable 
to a crew initially called beyond City of Industry that changes trains or sets out a 
train at City of Industry and proceeds on to another terminal nor to crews called to 
other points beyond City of Industry that work in other parts of the basin . Example 
3 of Question and Answer 29 sets forth in detail some of the work that can be 
performed without additonal pay when called beyond City of Industry and those 
principles govern non City of Industry calls . 

Question 61: 	 Question Answer 29 discusses when flat rate payments are applicable. could you 
explain in further detail when a "release" would trigger a separate payment? 

• 
Answer 61: If an employee is "released" from their assignment for the purpose of obtaining rest 

under the hours of service act then another payment is applicable when recalled to 
service. It is immaterial whether this release is for 4. 8 or more hours. The new 
payment would depend on whether the next call is service or a separate and apart 
deadhead. If the engineer is "released" for the purpose of updating computer 
records for CMS and timekeeping purposes then no additional payment is provided. 
An example would be an engineer takes train ABC from West Colton to East Yard, 
is "released" from that train and assigned to take train DEF back to West Colton with 
no hours of service break between the handling of the two trains. This "release" is 
for CMS and timekeeping purposes and does not result in an additional payment. 

Question 62 : After the 30 day notice of implementation is given may new assignments that are 
going to be part of the initial implementation be pre-advertised prior to 
implementation? 

Answer 62: 	 Yes. assignments may be bulletined 7 days prior to implementation for assignment 
on implementation day. 

Question 63 	 Yuma and Yermo are both away from home terminals for two pools. Does this 
Agreement provide for those pools to be combined at the far terminals for return 
trips to the Home Terminal? 

Answer 63: 	 No. and West Colton based crews will not be called to go beyond West Colton on 
the retum trip While LATC/East Yard crews will retum to their home terminal on the 
retum trip. they may be used in combination service dropping off trains en route and 
deadheading on to LATC/East Yard. 

• Question 64 A review of the 25 mile zone payment provisions indicates that in very few 
circumstances it is possible that engineers would be paid less than if paid under 
normal pay provisions. For example; An engineer picks up a train 10 miles East 
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• of Yermo and spends 4 hours in the 25 mile zone and 8 hours between Yermo and 
West Coiton, which is less than 130 miles. The 25 mile provisions would provide 
for 12 hours straight time and since less than a basic day run would otherwise start 
overtime after 8 hours, the overtime would pay more. Are there altemate pay 
provisions in this type of circumstance? 

Answer 64: 	 Yes, if the time spent within the Zone, if factored into the computation of overtime, 
would produce road overtime eamings for the tour of duty in excess of the minimum 
four (4) hour payment, they shall be paid the higher amount in lieu of the separate 
25 mile payment. 

Question 65: 	 Will the parties revisit this rule for the purpose of amending payment in these few 
circumstances? 

Answer 65: 	 Yes , they will review the issue for the Hubs that the Signature General Chairmen 
are involved in. In addition to the overtime issue, there are other payment benefits 
covering engineers that need to be taken into account. For example ; all deadheads 
between the initial and final terminal when work is performed in the 25 mile Zone is 
combination which pays more than separate and apart. It is believed that the 
instances in Question 64 are minimal, however these instances will be addressed. 

Question 66: 	What is the Carriers position on engineer familiarization in the 25 mile zone? 

• Answer 66 This issue was raised in another area on the Union Pacific System and the Carrier 
reissued instructions to its officers and sent a coy to the BLE International offices . 
Attached is a copy of that letter. 

Yours truly, 

W S. Hinckley 

Agreed 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 

• 
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UNION PACIFIC RAILROAD COMPANY
Western Region - Transportation

FrankA. 'remlslea
Oir. Labor Relations
T13I: (916) 789'·6345

October 27, 2009

LOUII1705l809l8
(390.60)

Mr. D.W. Hannah
General Chairman BLET
404 North 7'11 St. Suite A
Colton, CA. 92324-2941

Deal' Sir

10031 Foothll!s Blvd.
Rosevllte. CA 95747

This refers to our discussions concerning the pilot project in which all pool
employees are permitted to hold their turn first out should it become first out when taking
a single day vacation and/or a single day personal leave day as provided by Side Letter
No. I of the Roseville, Los Angeles and Southwest Hub Agreements.

As we discussed, this pilot project turns out to be beneficial for both employees,
as well as the Carrier, enabling employees to work their assignment and at the same time
ensuring the availability of manpower to protect the service. Therefore, the parties agree
to implement this understanding on a permanent basis,

The specific language under discussion is incorporated in each side letter as
Section (1) and provides, in pertinent part, as follows:

"Elect a single paid personal leave or vacation day and hold their tum
so that if it obtains a first out status they will be first out when they
arc marked up no less than 24 hours later ... "

This language applied exclusively to merger protected engineers.

Accordingly, it is understood at Roseville, Los Angeles and the Southwest Hub
territories, all pool employees, and not just protected pool employees, will be permitted to
utilize Section (1) of Side Letter No. I. In other words, any pool employee taking a
single personal leave or single day vacation will automatically be handled in accordance
with Section 1 of the controlling Side Letters.

Except as specifically provided above, no other changes ate made ill Side Letter
No, I of the respective Hubs.

H:l)ATMWORDIDWH.390.60.HOLD·j·URN-FT
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Mr, D.W. Hannah
October 27, 2009
LOUIJ 1705180918

It is understood either party may cancel this understanding by serving a30-day
written notice upon the other. It is understood that each of the identified Hubs have stand
alone rights to terminate the understanding as it applies to them and to withdraw from
this understanding. Similarly, the Company may cancel this understand at all three (3)
Hubs or separately at each location.

To indicate your acceptance, please sign in the space provided below. Upon
receipt of your acceptance, thc revised process will be implemented.

D. . Hannah, General Chairman
Brotherhood Of Locomotive Engineers
& Trainmen

Cc: Tony Leazenby, CMS
Kelly Mitchel, CMS
.1011 Degraw, CMS
Cliff Johnson, TK
Greg Cox, TK
Terry Stone, LR
FrankTamisiea, LR
Marilyn Ahart - LR
Lucy Ruf; LR

H,DATA/WORD/DWH.390.60.HOLD·I'tJRN-FT

Sincerely,

Frank A. Tamisiea
Director, Labor Relations
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UNION PACIFIC ~AILROAD COMPANY 
W~s(e{11 Rcglon ·~·l'rao$p.oftatlon . . 

10'031 Foolllllls Blvd. 
R03ovllle. CA05747 

LOU# 170518091& 
(~90;6Q) 

Mi',D,W;.'HiiJifirih 
G.~i\~i'aIJCIiRjhnaii BLET 
40.4,NQri.b7lh St. $j(ll~A 
00](011, Ok 923:l:4"2941 

This reforslo. OlU' dlscusslona 011 Novell1Pci' 2, 20.0\) concemlng LOU# 
110518(9)& 'ffate,d. Oc(bbcil'27, 2009.and the.application of'ellgi:neers hpldillg their 11ll'/) 

lirst Qllhi\{·p~'Qvlded 'jlf tile r,¢lt<i~( pI Understanding, 

'rJi~WiU .cqnfJl'1.11 Ollr iliJloIls~i(jn~and r.lJtth~'\(fI(\\<I'litaildin& that an)' pool 
ehglileelqakhig asingle personal leave (ll'.1>lng1o day vacatlon mayelect .10 hold their turn 
fi)\~t oill whell ilreyrennn(lliiltIM\ll) W'Jicl'viceaflel' the expimtion of'the mark off, . 

Ll JS;\l\1cl'cf s(oorl :SI~PliW.tho Ooil,l,bel' 2'7, ZOO,9 [au.1I 17Q~I8091& be.canceledby 
elrher,parly.l this ·lIn,krs.l(\ndltlg will also 'al1!0\l)q(!\:iil.11' (~i'll1inale JI). cOl)j\1nctioll 
tMj'1}wilh.. It is iill<tel'stcioil that each ofthe I,~enlififtl J:Itihshflve stand alone l'ights to 
tC)'mlllate: (hi: \ll\<Wslnlldlng as ltappHes to (hem find to withdraw [rain this 
u1l<1el'slalldJIlg',. S.ilnUnl'lli, tiwi Company liH1Y cauce] this lillderstnnd at all 1111'(;6 (3) HUbs. 
or-separately flt eachlocatlou, 

'[(j Jl1dhjiite )'our i\cc.epllitice. please sign inthe space provided below. Upon 
ri:fcolJ.lt of' ycnrecceptauce,'! wUl forward to the affected Departments for theirhand] ing, 

I 
I 
I

D.W, Haiuuih,.·GeJlel'al Chalrman 

I 
I 

H,DATANIOItD/DWI1O'390,60:HOlDTURN.n,F1' 

! 
I 

I 
! 
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MERGER IMPLEMENTING AGREEMENT 
Southwest Hub 

between the 

UNION PACIFIC 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

and 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface 
Transportation Board ("S'TB") approved the merger of the Union Pacific Corporation 
("UPC"), Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively 
referred to as "UP") and Southern Pacific Rail Corporation, Southern Pacific Transportation 
Company ("SP"), St. Louis Southwestern Railway Company ("SSW), SPCSL Corp., and 
The Denver & Rio Grande Western Railroad Company ("DRGW) (collectively referred to 
as "SP"). In approving this transaction, the STB imposed New York Dock labor protective 
conditions. 

In order to achieve the benefits of operational changes made possible by the 
transaction, to consolidate the seniority of all engineers working in the territory covered by 
this Agreement into one common seniority district covered under a single, common * collective bargaining agreement. 

IT IS AGREED: 

1. Southwest Hub 

New seniority districts shall be created that encompasses the following area: the 
territory from milepost 292.33 East of Pratt Kansas westward to milepost 731.5 West of 
Yuma, Arizona: BNSF trackage rights to Childress (not including) and Lubbock (including) 
that connect to this line; and the lines from El Paso to Alpine (not including) and Toyah (not 
including) and shall include all main and branch lines, industrial leads and stations between 
the points identified. 

NOTE 1: Engineers with home terminals within the hub may work to points 
outside the Hub without infringing on the rights of other engineers in other 
Hubs and engineers outside the Hub may work to points inside the Hub 

without infringing on the rights of engineers inside the Southwest Hub. The 
Hub identifies the on duty points for assignments and not the boundaries of 
assignments. ( This note is further explained in side letter No. 2) 

0 
southwestble 
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II. Seniority and Work Consolidation. 

• The following seniority consolidations will be made: 

A. The territory shall be divided into three zones as follows: 

1. Zone 1 - The territory between Yuma (including) and Lordsburg (not 
inclyding). 

2. Zone 2 - The territory between Lordsburg (including) and Alpine (not 
including), Toyah (not including) and Vaughn (not including). 

3. Zone 3 - The territory between Vaughn (including) and Pratt (including), 
Childress (not including) and Lubbock (including). 

6. A new seniority district will be formed and a master engineer Hub roster shall be 
created. In addition, engineer roster(s) shall be created for each Zone for those 
engineers on the current SPWL, EP&SW, UP, SSW and SPEL seniority rosters. 
It does not include borrow outs or SPWL auxiliary board engineers working in the 

Hub, if any. The new rosters will be created as follows: 

HUB ROSTERS 

1. Engineer's shall be dovetailed on the Hub roster based on their current 
engineer's date in the Hub. If engineers from different rosters have the same 
engineers seniority date they shall be placed on the rosters as follows: 

Pre October 31, 1985 engineers 

a. Engineers date and ranking as an engineer. 
b. Firemans date and ranking as a fireman. 
c. Hire date and ranking as an employee. 
d. Age 

Post October 31, 1985 engineers 

e. Engineers date and ranking as an engineer. 
f. Switchmans date and ranking as a switchman. 
g. Hire date and ranking as an employee. 
h. Age. 

NOTE : This will keep all engineers on the Hub roster in the same relative 
standing with respect to other engineers from the same pre merger roster 
that had the same seniority date. 
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2. Engineers placed on the Southwest Hub Rosters shall relinquish all seniority 
outside the new hub upon implementation of this Agreement and all seniority 
inside the Southwest Hub held by engineers outside the Hub shall be 
eliminated. 

NOTE: Because engineer seniority dates are based on the initial 
training date some employees now in training could be given a pre March 24, 
1999 engineer seniority date after roster formulation. It is the intent of this 
agreement to include all those engineers based on the seniority date given 
them, and not when they finished training. 

ZONEROSTERS 

The new zone rosters will be created in three parts as follows: 

3. The first part will include SPWL, EP&SW, UP, SSW and SPEL Engineers, 
if any, with an engineer's seniority date prior to March 24, 1999 that will 
initially work in each zone. They will be dovetailed based upon the current 
engineer seniority date within the Hub. This shall include any engineer 
working in trainmanlfireman service with an engineers seniority date. 

4. Following next on the roster ( second part) will include all SPWL, EP&SW, 
UP, SSW and SPEL Engineers with engineer seniority dates prior to August 
6, 1996 working in the other zones. They will be dovetailed based upon the 
current engineer seniority date within the Hub. This shall include any 
engineer working in trainmanlfireman service with an engineers seniority 
date. 

5. Following them (third part) will include all SPWL, EP&SW, UP, SSW and 
SPEL Engineers with engineer seniority dates subsequent to March 23, 1999 
working in the zone. It does not include SPWL, EP&SW, UP, SSW and 
SPEL Engineers with engineer seniority dates subsequent to August 6, 1996 
working in other zones. 

All engineers with engineer seniority dates subsequent to August 6, 1996 and 
those promoted after the implementation date will only have seniority in one 
zone except as provided in the consolidated seniority provisions of the 
surviving CBA. They require, among other provisions, the Carrier to post a 
notice of intent to promote additional engineers so that post August 6, 1996 
engineers may request transfer to the zone with the need for additional 
engineers. Engineers may be held up to 9 months, in lieu of 7 months 
provided for in the consolidation seniority provisions, prior to being released 
to another zone. When an engineer moves under the consolidated seniority 
provisions, they shall come off the zone roster they left and shall be placed 
on the zone roster they move to. They shall use the same seniority date but 
placing in the non prior rights portion of the roster and below those with prior 
rights. Surplus engineers may be used in another zone in accordance with 
auxiliary board provisions. 
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7. All engineers placed on the zone rosters may work all assignments protected 
by the zone roster in accordance with their seniority and the provisions set 
forth in this Agreement. For an engineer to hold a baseline pool or yard 
percentage position using prior rights identified in this Section El., they must 
be zone prior righted and have a seniority date prior to August 6, 1996 
except as defined in NOTE to 7(a) of Section D. 

C. Zone prior rights shall be governed by the following: 

1. Those engineers who make up the first part of the roster (pre March 24, 1999 
working or originally transferred to the zone) shall have prior rights to 
assignments with home terminals in the zone over those engineers that 
make up parts two and three of the roster. 

2. Those engineers who make up the second part of the roster ( pre August 6, 
1996 from other zones) may bid into the zone on assignments not filled by 
zone prior right engineers using their current seniority date without losing any 
of their original zone prior rights. This move shall not establish prior rights 
in the new zone. 

3. Those engineers who are post August 6, 1996 will establish use of seniority 
when they move to another zone using the consolidated seniority provisions. 
This move shall not establish prior rights in the new zone nor relinquish 
existing prior rights, if any, in other zones. 

D. Prior rights within a zone shall be governed as follows: 

ZONE 1 

1. The Tucson - El Paso pool (home terminal at Tucson) shall be prior righted 
with the odd numbered slots being filled by those with zone prior rights and 
the even numbered slots to those engineers who relocate to Zone 1 as part 
of this implementing agreement. Each relocating engineer, with seniority 
prior to August 6, 1996, shall be placed on a specific turn by name and shall 
have prior rights only to that turn. These prior rights shall no longer be 
effective at the end of the sixth year after implementation, and at that time 
all positions in the pool shall be available to engineers based on the zone 
prior right provisions. If an engineer relocating to zone 1 voluntarily moves 
off their prior right spot during the six year period then helshe shall no longer 
be prior righted to that pool position. Once voluntarily vacated, the turn will 
be treated as an odd numbered slot. 

2. With respect to all other assignments, the engineers who relocate to zone 1 
as part of the single ending of the pool shall have the same zone prior rights 
as all other engineers currently working in the zone. 
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3. Assignments at Yuma, both regular and extra board, protected by the West 
Colton source of supply shall be governed as follows: 

a. The assignments shall be prior righted to SP engineers holding 
seniority in the Los Angeles Hub on the day this agreement is 
implemented. 

b. If an assignment goes no bidlapplication then it shall be filled by an 
engineer from the Zone 1 Southwest Hub roster. 

c. LA Hub SP prior right engineers shall have bidlapplication rights to 
vacancies on these assignments and shall not have displacement 
rights to them if they are held by an engineer from the adjoining Hub 
for a period of time not to exceed 6 months from the date the 
engineer from the other Hub holding the assignment is assigned, 
unless the 6 month period of time is waived by the engineer holding 
the assignment. 

d. Yuma positions protected by the West Colton source of supply shall 
be prior righted until attrited. All other Yuma positions shall be 
protected by zone 1 Southwest Hub engineers. 

ZONE 2 

4. Except for El Paso yard assignments, Clifton locals and pool assignments all 
Zone 2 positions shall be filled from the common dovetail zone roster. Zone 
2 pools shall be prior righted as follows: 

a. El Paso - Lordsburg, 100% SPWL up to a base line of 26 and then to 
the dovetail roster. 

b. El Paso - Vaughn, I00 % EP&SW up to a base line of 47 and then to 
the dovetail roster. When Alpine and Toyah are combined then the 
odd numbered slots, beginning with 35, shall be prior righted to SPNL 
engineers. 

c. El Paso -Alpine, 100% SPEL up to a base line of 31 and then to the 
dovetail roster. 

d. El Paso - Toyah, 100% UP up to a base line of 8 and then to the 
dovetail roster. 

e. El Paso - Alpinefroyah (when cornbined) 79% SPEL and 21% UP up 
to a baseline of 39 and then to the dovetail roster. (see attached 
chart) 

5. El Paso yard assignments shall be prior righted as follows: 60% UPISPEL, 
40% EP&SW . (see chart) 
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6. The Clifton locals shall be prior righted, one to J.E. Andress, a current 
occupant and the other to the initial successful bidder from the current El 
Paso /Tucson seniority district. Should either of the incumbents voluntarily 
vacate assignments at this location they shall lose their prior rights to 
these assignments and the assignments shall become common positions to 
the zone. This only applies when moviug from this location not when moving 
from one assignment to another at the same on duty point. 

ZONE 3 

7. Except for pools all Zone 3 positions shall be filled from the common dovetail 
zone roster. Zone 3 pools shall be prior righted as follows: 

a. Pratt - DalharVDalhart - Pratt, 100% SSW up to a baseline of 38 
then to the dovetail roster. 

NOTE: SSW engineers working in Pratt from March 24, 1999 until 
implementation date will continue to hold prior rights pursuant 
to Article Ill, L, of this agreement until attrited. 

b. Dalhart - Vaughn, SO%SSW(even) and SO%EP&SW(odd) up to a 
baseline of 38 then to the dovetail roster. 

c. Dalhart - ChildressILubbock, 100% SSW up to a baseline of 5 then to 
the dovetail roster. 

E. Yard and pool prior rights shall be eliminated as follows: 

1. El Paso yard prior rights shall be 100% for the first three years. Starting with 
the fourth year (from start of implementation) all third shift assignments shall 
lose their yard prior rights, and starting with the fifth year all second shift 
assignments shall lose their yard prior rights and starting with the sixth year 
all first shift assignments shall lose their yard prior rights. 

2. Pool baseline prior rights shall phase out 25% per year beginning with the 
start of year four (from start of implementation) and ending with the start of 
year seven when the pools shall lose their pool prior rights. This does not 
apply to Pratt-Dalhart pool engineers who remain at Pratt nor to the Tucson- 
El Paso pool which has its own phase out schedule. 

F. Engineers who are on an authorized leave of absence or who are dismissed and 
later reinstated will have the right to displace to the appropriate roster(s), provided 
hislher seniority at time of displacement would have permitted hirnlher to hold that 
selection. The parties will create an inactive roster for all such engineers until they 
return to service in a Hub or other location at which time they will be placed on the 
appropriate seniority roster(s) and removed from the inactive roster. 
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G. The movement of engineers from Zone 2 to zone 1 shall be as follows: 

1. Engineers currently holding seniority on the Tucson Seniority District and 
working in zone 2 shall be given the first opportunity to elect to transfer to 
Tucson up to a baseline number of 35. 

2. Should an insufficient number of engineers from this seniority district elect 
to transfer and prior to forcing engineers an opportunity for exchanges of 
seniority between former Tucson seniority district engineers and other 
engineers in Zone 2 and 3 shall be offered. The process shall be as follows: 

a. All requests must go through the local chairmen and be on file by 
August 15, 1999. The local chairmen will match up engineers with 
the closest seniority dates. The provisions of the surviving CBA 
requiring that engineers be within five years of age and five years of 
service are waived for this process. 

b. Each engineer shall take the younger of the two dates and shall be 
treated as holding seniority on the roster of the engineer they 
exchanged with. 

c. Other engineers in Zone 2 who go to Tucson will be treated the same 
as if they were initial voluntary transfer Tucson seniority district 
engineers. (relocation, zone prior rights and pool even numbered prior 
rights.) 

d. Rights to seniority exchanges will go first to former EP&SW 
engineers(at El Paso and Tucumcari) and then to other engineers in 
Zone 2 and finally to engineers in Zone 3. 

3. Should an insufficient number of engineers elect to transfer or exchange 
seniority, then the remaining number (up to the demand number of 27) shall 
be forced from former Tucson seniority district engineers in junior order. 

H. The structure of the zone seniority rosters is to provide a supply of engineers in 
each zone. Movement to ' other zones has some restrictions (depending on 
seniority) so as to provide a more stable Hub and Spoke system for engineers. This 
also provides a supply of available engineers in each zone for Carrier operations 
without the need to force engineers from one zone to another after the initial 
movement involving Tucumcari engineers and engineers involved in the El Paso - 
Tucson pool. Engineers forced to a new zone due to implementation will be 
permitted to make application back to their original prior rights zone. 'The 
application must be on file within sixty days of being forced and will be honored 
when vacancies of a minimum of thirty days exist in the original zone and there are 
no engineers their senior on reserve boards or demoted in that zone. If an engineer 
is recalled and declines the recall, then hislher application will be pulled and not 
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C. 

D.. 

E. 

reentered. (see relocation section on restrictions if relocation allowances are 
requested Engineers who receive a relocation allowance shall not be recalled for 
the two (2) year period.) 

NOTE: The minimum of thirty days shall be met when all engineers senior to 
the forced engineer have been assigned to a working position for a minimum of 
thirty days or on a leave of absence for a minimum of thirty days and an additional 
regular assignment becomes vacant. If the engineer returning to the original zone 
works for ninety days without being demoted then the forced zone rights will be 
relinquished and the original zone rights reinstated. 

POOL OPERATIONSIASSIGNED SERVICE 

The following operations may be instituted: 

Dalhart - ChildressILubbock via Dalhart or Stratford as one pool with Dalhart as the 
home terminal. 

Dalhart - Vaughn with Dalhart as the home terminal. However, Tucumcari - 
Vaughn and Dalhart - Tucumcari shall continue to operate as separate pools during 
the transition to the long pool. 

Dalhart - Springfield with Dalhart as the home terminal. 

El Paso - Vaughn with El Paso as the home terminal. 

El Paso - ToyahlAlpine as one pool with El Paso as the home terminal. The Carrier 
will not give notice to combine the pools until either the new lodging facility is built 
at Toyah or the pools away from home lodging is at Pecos. 

El Paso - Lordsburg with El Paso as the home terminal. 

Tucson - El Paso with Tucson as the home terminal. 

Tucson - Lordsburg with Tucson as the home terminal. 

Tucson - NogalesIPhoenix as one pool with Tucson as the home terminal. Through 
freight pool service to Nogales shall be run in turnaround service with no away 
from home lodging. Tucson pool engineers working to Nogales and return shall be 
paid in combination service if they perform deadhead and service in the same tour 
of duty. Through freight service to Phoenix may be run as either turnaround or 
straight away service on a trip by trip basis. 

Tucson - Yuma with Tucson as the home terminal. 

Phoenix - Yuma with Phoenix as the home terminal. 
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L. Pratt- Dalhart - This pool shall continue to operate (regulation and balancing) as it 
currently operates (double-ended) pending agreement on final provisions. In the 
next six months the parties will meet and agree on the operation of the pool and the 
transition process that will take place as the pool attrites to Dalhart. 'The basic 
principles are as follows: 

1. The Pratt engineers who qualify for this treatment shall be identified by name. 
The list will only include those engineers with a home terminal at or between 
Pratt and Liberal, Kansas and continually working at these locations from the 
date of notice March 24, 1999 to the date of implementation. 

2. The listed engineers shall have prior rights to all SSW pool turns with a home 
terminal at Pratt subject to their obligations to cover other assignments set 
forth below. No non listed engineer may hold a pool turn at Pratt. They may 
hold non-pool assignments if there are no listed engineers available. 

3. Listed Pratt engineers will be required to protect all other assignments 
(including extra board at Pratt) between Pratt and Liberal, Kansas prior to 
protecting pool assignments between Pratt and Dalhart. Absent bids or 
requests from senior engineers at Pratt, the junior engineer(s) in pool freight 
service may be removed from pool freight service and placed on the 
vacancies. When removed these engineers will be considered as holding 
the highest paying assignment for New York Dock purposes. 

4. Lodging will be furnished at Dalhart for those Pratt engineers working into 
Dalhart and at Pratt for Dalhart based engineers. 

5: Pool will operate so as to minimize time engineers are held at the away from 
home terminal. 

6. There is no reverse held away from home terminal time or reverse lodging 
for either end of the pool. 

7. Pratt engineers shall lay off at Pratt and Dalhart engineers shall lay off at 
Dalhart. 

8. The carrier may offer relocation allowances to Pratt engineers to transfer to 
Dalhart. 

M. Any pool freight, local, work train, or road switcher service may be established in 
accordance with the controlling CBA. 

N. Crews may use andlor operate over any route or combination of UP and SP 
trackage between their initial and final terminal. Side trips shall continue to be paid 
under side trip provisions of the CBA. 
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0. New pool operations not covered in this implementing Agreement between Hubs or 
within a ~ u b  will be handled per Article IX of the 1986 National Implementation 
Award. 

P. The different pools identified in this agreement may be established individually or 
in groups. Other than Dalhart-Vaughn and Tucson - El Paso changes, pools not 
established at time of implementation shall be established upon ten days written 
notice to the General Chairman. Existing pools will remain in place until replaced by 
new pools. The Dalhart-Vaughn and Tucson-El Paso pools have their own 
implementation provisions. Tucson-Phoenix-Nogales and Phoenix-Yuma shall be 
implemented concurrently. When requested these pools may be pre advertised. 

Q. The Tucumcari transition shall provide for the creation of a long pool at Dalhart. 
This pool shall initially have 12 pool turns (six from Dalhart and six from Tucumcari). 
If not already qualified they may run with two engineers, one from each roster, and 

familiarize each other over the route in addition to other methods of qualification. 
Every two months an additional 12 turns shall be bulletined until the entire pool is 
a long pool. With each bulletin of 12 turns another Tucumcari engineer shall be 
added to the extra board at Dalhart. At the same time as each group of engineers 
move to Dalhart four engineers shall be transferred to El Paso. 

R. There are some current locals and road switchers operating under other than SPWL 
agreements. The transition to the SPWL Agreement shall not eliminate these 
assignments if the SPWL agreements do not have similar provisions that permit 
these operations. It is the desire of all parties to continue to provide service to 
customers after the Hub implementation so these assignments may continue to 
operate and be paid pending review of their operations and agreements by the 
General Chairmen and the Director Labor Relations with regard to the SPWL 
Agreement. If the SPWL agreement does not provide for continued coverage then 
the current agreements will be adopted on a limited basis, (current operations only). 

S. Current blue print provisions for EP&SW, SSW, UP and SPEL pools shall be 
retained at implementation pending a review by the parties to see if changes need 
to be made. In addition, If the pools to Alpine and Toyah are combined, engineers 
shall be placed at the home terminal in the order in which called from the away from 
home terminals. 

IV. EXTRA BOARDS 

A. The Carrier may establish extra boards at any location in accordance with the 
governing CBA. The Carrier will give a thirty day notice of the consolidation of pre- 
merger extra boards and the notice provisions of the governing CBA shall be used 
in the establishment of new extra boards. Existing extra boards not covered by a 
notice shall continue to operate until a notice is served abolishing or combining 
them. Beginning with implementation, day these existing extra boards shall be 
governed by the provisions of the selected CBA. 

Carrier's Exhibit 20 
74 of 125



B. The following information is given in order to assist engineers in any merger 
implementation decisions they must make. It is the Carriers intention to initially 
establish or retain extra boards at the following locations: 

1. Dalhart 

a. One to cover the yard assignments and the territory between 
El Paso and Lordsburg. 

b. One to cover the territory between El Paso and Vaughn, Toyah 
and Alpine. 

3. Tucson 

4. Phoenix 

5. Yuma 

6. Pratt 

C. The extra boards at Yuma will be consolidated on a 50150 basis with the LA Hub 
entitled to prior rights to the even numbered assignments 2, 4 and 6. The 
Southwest Hub zone 1 shall have prior rights to all other extra board assignments. 
There will then be one extra board at Yuma and the extra board at Yuma will be 
used to fill short term vacancies on all assignments that have Yuma as a home 
terminal (whether LA Hub or Southwest Hub vacancies) and EL Centro as a home 
terminal. This extra board shall protect hours of service relieflturnaround service 
as far West as Niland (MP 667) in the LA Hub and as far East as is provided 
elsewhere in this agreement. 

At Alpine, there may be a joint extra board that may cover hours of service relief for 
trains heading to Alpine that are within 65 miles of Alpine, all other non pool 
assignments in this area and other usual extra board work. If only one assignment 
then the senior bidder from the two Hubs (San Antonio and zone 2 of the Southwest 
Hub) shall be assigned and' if two assignments then the other Hub shall be 
assigned. If forced then it shall be forced even years from Southwest Hub seniority 
and odd years from San Antonio Hub seniority. Southwest Hub forcing shall be 
limited to previous SPEL engineers and engineers hiredlpromoted after March 24, 
1999. 

E. Exhausted extra boards. 

1. At El Paso, if one of the above extra boards is exhausted, then another 
(secondary)extra board may be used prior to using other sources of supply 
within the zone. Secondary extra boards shall be identified by bulletin. 
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2. An engineer called from I'lislher extra board for an assignment in another 
area not primarily covered by their extra board shall be handled as follows: 

a. Pay received for this assignment shall not be used as an offset for 
extra board guarantee but shall be in addition to, however, it shall be 
used in computing whether the engineer is entitled to protection pay 
at the end of the month. 

b. An engineer unavailable at time of call for secondary assignments 
shall have a deduction made in their extra board guarantee in 
accordance with the extra board agreement and shall have an offset 
to their protection in accordance with the protection offset provisions. 
If miss called for secondary calls, the engineer shall not be placed on 

the bottom of the board but will hold hislher place. 

c. An engineer unavailable at time of call for secondary assigr~ments 
shall not be disciplined. 

V. TERMINAL AND OTHER CONSOLIDATIONS 

A. The several yards at El Paso shall be combined into a single terminal. Yard 
engineers shall not be restricted as to where in the terminal they can operate. The 
new terminal limits shall be as follows: 

B. The provisions of A above will not be used to enlarge or contract the current limits 
except to the extent necessary to combine into a unified operation. 

SUBDIVISIONILINE 

Valentine 

Lordsburg 

Carrizozo 

C. With the implementation of this Agreement all areas, trackage, stations and facilities 
in the Hub shall be common to all engineers as a single unified system. Engineers 
shall not be restricted in the Hub where they can operate except on the basis of 
CBA provisions that set forth limitsof an assignment such as the radius of a road 
switcher. 

MILEPOST 

820.0 

1291.54 

1300.54 
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a D. Road crews may receivelleave their trains at any location within the consolidated 
terminals and may perform work within the terminals pursuant to the controlling 
collective bargaining agreement, including National Agreement provisions. 

E. Within terminals, the camer will designate the onloff duty points for all road and yard 
crews. Such onloff duty points will have appropriate facilities as currently required 
by the controlling collective bargaining agreement andlor by governmental statute 
or regulation. 

F. The following payment applies to Alfalfa yard: 

1. The 20 minute payment currently paid to pre October 31, 1985 employees 
shall continue to be paid to regularly assigned engineers who report to this 
location. 

2. A 20 minute payment shall be paid to those extra board engineers (both pre 
and post October 31, 1985) who fill vacancies at this location and report 
directly to this location at the call time. 

VI. AGREEMENT COVERAGE 

A. General Conditions for Terminal Operations. 

1. Initial delay and final delay will be governed by the controlling collective 
bargaining agreement, including the Duplicate Pay and Final Terminal Delay 
provisions of the 1986 and 1991 National and Implementing Agreements and 
awards. 

2. Engineers will be transported tolfrom their trains tolfrom their designated 
onloff d~rty point in accordance with Article VIII, Section 1 of the May 1986 
National Agreement. The Carrier shall designate the onloff duty points for 
engineers within a terniinal. Suitable transportation includes Carrier owned 
or provided passenger carrier motor vehicles or taxi, but excludes other 
forms of public transportation. 

3. The current application of National Agreement provisions regarding road 
work and Hours of Service relief under the combined roadlyard service Zone, 
shall continue to apply. Yard engineers at any location within the Hub may 
perform such service in all directions out of their terminal. 

4. SPEL and SSW engineers who have earned their vacation for the year 2000 
in 1999 shall be allowed to take the number of weeks provided in their 
current vacation agreement for the year 2000. 
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0 6. General Conditions for PoolIAssigned Operations in Article Ill. 

1. The terms and conditions of the pool operations set forth in Article Ill (A-L), 
shall be the same except where specifically provided otherwise in those 
Sections. The terms and conditions are those of the surviving collective 
bargaining agreement as modified by subsequent national agreements, 
awards and implementing docl~ments and those set forth in this Agreement. 

2. Twentv-Five Mile Zone - Pool engineers may receive their train up to 
twenty-five miles on the far side of the terminal and run on through to the 
scheduled terminal. Engineers shall be paid an additional one-half ('4 basic 
day for this service in addition to the miles run between the two terminals. 
If the time spent in this zone is greater than four (4) hours, then they shall 

be paid on a minute basis. This payment shall be at the pro rata through 
freight rate. 

EXAMPLE: An El Paso-Vaughn crew receives their westbound train fifteen 
(15) rr~iles east of Vaughn and runs to El Paso. They shall be 
paid the actual miles established for the El Paso - Vaughn run 
and a minimum of an additional one-half basic day for handling 
the train from the point fifteen (15) miles east of Vaughn back 
through that terminal. (See Q&A1s for additional information.) 

3. Turnaround SenricelHours of Senrice Relief. Except as provided in (2) 
above, turnaround hours of service relief at both home and away from home 
terminals shall be handled by extra boards, if available, prior to using pool 
engineers in turn around service. Engineers used for this service may be 
used for multiple trips in one tour of duty in accordance with the designated 
collective bargaining agreement rules. Extra boards may handle this in all 
directions out of a terminal. At El Paso each extra board will protect its 
primary area of coverage unless the other is exhausted. 

4. Nothing in this Section B (2) and (3) prevents the use of other engineers to 
perform work currently permitted by prevailing agreements, including, but not 
limited to yard engineers performing Hours of Service relief within the 
roadlyard zone, ID engineers performing service and deadheads between 
terminals, road switchers handling trains within their zones and using a 
erlgineer from a following train to work a preceding train and payments 
required by the controlling CBA shall continue to be paid when this work is 
performed. 

5. Engineers, both pool and extra board, when called in turnaround hours of 
service relief shall be considered called as in combination deadheadlservice 
and shall be paid as such. 
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C. Agreement Coverage - Engineers working in the Southwest Hub shall be 
governed, in addition to the provisions of this Agreement, by the Collective 
Bargaining Agreement selected by the Carrier, including all addenda and side letter 
agreements pertaining to that agreement and previous National 
Agreement/Award/lmplementing Document provisions still applicable. Except as 
specifically provided herein the system and national collective bargaining 
agreements, awards and interpretations shall prevail. None of the provisions of 
these agreements are retroactive. The Carrier has selected the SP WEST modified 
BLE Agreements. 

VII. PROTECTION. 

A. Due to the parties voluntarily entering into this agreement the Carrier agrees to 
provide New York Dock wage protection (automatic certification) to all prior right 
engineers who are listed on the Southwest Hub Merged Rosters and working an 
assignment (including a Reserve Board) on March 24, 1999. (The term working 
shall also include those engineers disciplined and later returned to work and those 
full time Union Officers should they later return to service with the Carrier.) This 
protection will start with the effective (implementation) date of this agreement. 'The 
engineers must comply with the requirements associated with New York Dock 
conditions or their protection will be reduced for such items as layoffs, 
biddingldisplacing to lower paying assignments when they could hold higher paying 
assignments, etc. Protection offsets due to unavailability are set forth in the 
Questions and Answers and side letter #I.  

6. This protection is wage only and hours will not be taken into account. 

C. Engineers required to relocate under this agreement will be governed by the 
relocation provisions of New York Dock. In lieu of New York Dock provisions, 
engineers required to relocate may elect one of the following options: 

1. Non-homeowners may elect to receive an "in lieu of' allowance in the amount 
of $10,000 upon providing proof of actual relocation. 

2. Homeowners may elect to receive an "in lieu of' allowance in the amount of 
$20,000 upon providing proof of actual relocation. 

3. Homeowners in ltem 2 above, who provide proof of a bona fide sale of their 
home at fair value at the location from which relocated, shall be eligible to 
receive an additional allowance of $10,000. 

(a) 'This option shall expire five (5) years from date of application for the 
allowance under ltem 2 above. 
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(b) Proof of sale must be in the form of sale documents, deeds, and filings 
of these documents with the appropriate agency. 

4. With the exception of Item 3 above, no claim for an "in lieu of'relocation 
allowance will be accepted after two (2) years from date of implementation 
of this agreement. 

5. ~ngineers receiving an "in lieu of' relocation allowance pursuant to this 
implementing agreement will be required to remain at the new location, 
seniority permitting, for a period of two (2) years. 

6. Under no circumstances shall an engineer be permitted to receive more than 
one (1) "in lieu of' relocation allowance under this implementing agreement. 

7. In addition to those engineers required to relocate, engineers at the location 
where assignments are relocated from shall be treated as required to 
relocate under this Agreement, seniority governing on a one for one basis 
equal to the number of assignments transferred. Once the number of in lieu 
of allowances are granted equal to the number of assignments transferred 
all other moves associated with the specific number of assignments 
transferred will not be eligible for any moving allowance. 

D. There will be no pyramiding of benefits. 

E. Engineers who do not have an interim protection shall select either the calendar 
year 1995 or 1996 to have their TPA calculated. Local Chairmen will provide the 
protection bureau a list of the names and SSN's and the year that the engineer 
selects to have hislher TPA developed. If an engineer is currently covered by an 
interim protection TPA due to the merger, then the engineer may elect to retain that 
TPA or select the period January 1, 1995 through December 31, 1995. When 
TPA's are mailed to the engineers the engineer must respond within thirty days from 
the date of the letter if they elect to retain the interim TPA. Engineers who were 
employed after the year 1995 shall use the twelve month period prior to 
implementation. 

F. Those who elect to retain the interim (SPEL&SSW) TPA's shall have them adjusted 
the equivalent of the General Wage increase of July 1, 1997. All TPA's shall be 
eligible for the July 1, 1999 General Wage increase and SPEL and SSW engineers 
who worked a yard assignment a minimum of 150 yard shifts during their test period 
shall have a further adjustment of 2.3%. These are subject to this proposal being 
initialed by July 1, 1999. 
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G. The 'TPA for union officers will be based on the two engineers above and two 
engineers below the officer with regular work records on the pre-merger roster or 
their regular TPA, whichever is larger. Engineers with a current ID protection or a 
temporary SP West modification protection must either elect to retain that protection 
in accordance with those agreements or this New York Dock protection. Failure to 
so elect will result in retention of the ID or modification protection TPA. 

H. ~ n ~ i n e e r s  will be treated for vacation, payment of arbitraries and personal leave 
days as though all their service on their original railroad had been performed on the 
merged railroad. Engineers assigned to the Southwest Hub seniority roster with a 
seniority date prior to March 24, 1999 shall have entry rate provisions waived and 
engineers hired after that date shall be subject to the rate progression provisions 
of the controlling CBA. Those engineers leaving the Southwest Hub will be 
governed by the CBA where they then work. 

1. National Termination of Seniority provisions shall not be applicable to engineers 
hired prior to the effective date of this agreement. 

FAMILIARIZATION 

A. Engineers involved in the consolidation of the Southwest Hub covered by this 
Agreement whose assignments require performance of duties of a new geographic 
territory not familiar to them will be given familiarization opportur~ities as quickly as 
possible. Engineers will not be required to lose time or ride the road on their own 
time in order to qualify for these new operations. 

B. Eugineers will be provided with a sufficient number of familiarization trips in order 
to become familiar with the new territory. Issues concerning individual qualification 
shall be handled with local operating officers. The parties recognize that different 
terrain and train tonnage impact the number of trips necessary and an operating 
officer will be assigned to the merger that will work with the local managers of 
Operating Practices in implementing this Section. If disputes occur under this 
Agreement they may be addressed directly with the appropriate Director of Labor 
Relations and the General Chairman for expeditious resolution. 

C.  It is understood that familiarization required to implement the merger consolidation 
herein will be accomplished by calling a qualified engineer (or qualified Manager of 
Operating Practices) to work with an engineer called for service on a geographical 
territory not familiar to the engineer. 

D. Engineers who work their assignment (road or yard) accompanied by an engineer 
taking a familiarization trip shall be paid one (1) hour at the pro rata rate, in addition 
to all other earnings for each tour of duty. This payment shall not be used to offset 
any extra board payments. The provision of 3 (a) and (b) Training Conditions of the 
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I IX. 

System Instructor Engineer Agreement shall apply to the regular engineer when the 
engineer taking the familiarization trip operates the locomotive. 

Locomotive engineers will not be required to make the decision on whether or not 
an engineer being familiarized is sufficiently familiarized for the territory. 

IMPLEMENTATION 

The Carrier shall give 30 days notice for implementation of this agreement, if ratified 
prior to August 15, 1999. If ratified after August 15, 1999 the Carrier shall give 10 
days notice for implementation. 

After notice of acceptance of this agreement, the appropriate Labor Relations 
Personnel, CMS Personnel, General Chairmen and Local Chairmen will convene 
a workshop to implement assembly of the merged seniority rosters. At this 
workshop, the representatives of the Organization will participate with the Carrier 
in constructing consolidated seniority rosters as set forth in Article II of this 
Implementing Agreement. 

Engineers who are on assignments on the day of implementation shall remain on 
those assignments unless abolished or unless they make application to another 
vacancy or are displaced by engineers with displacement rights under the 
controlling CBA. This agreement does not create displacement rights due to its 
implementation. See the Article on implementation which covers the bulletining of 
extra board and other common positions. At a minimum the carrier shall bulletin 
UPISPEL yard assignments at El Paso, the two extra boards at El Paso, all zone 
2 non pool assignments and all non baseline pool assignments. 

Dependent upon the Carriers manpower needs, the Carrier will develop (for zones 
2 and 3) a pool of representatives of the Organization, with the concurrence of the 
General Chairmen, which, in addition to assisting in the preparation of the rosters, 
will assist in answering engineer's questions. In addition to questions, explanations 
of the seniority consolidation and implementing agreement issues, discussing 
merger integration issues with local Carrier officers and coordinating with respect 
to CMS issues relating to the transfer of engineers from one zone to another or the 
assignment of engineers to positions. Due to minor qualification issues and 
seniority changes in Zone 1 this pool may be developed if needed, however it is not 
mandatory to do so. 
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a X. HEALTH AND WELFARE 
- 

A. Engineers currently are under either the National Plan or the Union Pacific 
Hospital Association. Engineers coming under a new CBA will have six months from the 
implementation of this agreement to make an election as to keeping their old coverage or 
coming under the coverage of their new CBA. Engineers who do not make an election will 
have been deemed to elect to retain their current coverage. Engineers hired after the date 
of implementation will be covered under the plan provided for in the surviving CBA. 

B. If an engineer is covered under a group life and/or disability insurance policy 
provided for in hislher collective bargaining agreement, and that collective bargaining 
agreement is not the surviving collective bargaining agreement, the Carrier shall continue 
the premium payments required at the time of implementation of this agreement for those 
engineers presently covered under those provisions for a period of six years, beginning 
January 1, 1998. 

6 
This Agreement is entered into this f 5 day of < 1999. 

For the Org-anization: For the Carrier: , 

General  hairm mad^^^ SSW 

~ehera l  Chairman BLE SP 
- 

East 

Assistant Wce Preside outhern Region r 
Vice-President BLE 
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BLE QUESTIONS AND ANSWERS SOUTHWEST HUB 

Article I -SOUTHWEST HUB 

Q1. How far west of Yuma may a Southwest Hub engineer work? 
A l .  As far as Niland for hours of service work and the area of assignments that go on 

duty at Yuma and El Centro when they hold those assignments or fill them on a 
short term vacancy basis. 

Q2. When the language says "not including" a point may engineers work into that point 
and if so what work may they do. 

A2. Yes, engineers may work into those points. For example, LA Hub pool engineers 
may work into Yuma and perform any work perrr~itted by applicable agreements for 
that class of service with Yuma as their final terminal. 

Article II - SENIORITY AND WORK CONSOLIDATION 

Q3. How long will pool and yard prior rights be in effect? 
A3. These will be phased out at differing times depending on the type of service. 

Q4. Are full time union officers including full time state legislative board representatives, 
Company officers, medical leaves and those on leave working for government 
agencies covered under Article Ill F? 

A4. Yes. 

Q5. How many engineers are covered by the inactive roster referenced in Article II.F? 
A5. The "inactive roster" noted in Article II.F, refers to the status of engineers who are not 

in active service who pre-merger were on a UP/SSW/SPEUEP&SW or SPWL roster 
with rights to work in the Southwest Hub. Such engineers include those on leave of 
absence for government, union and company service, medical leave including 
disability, etc. Because those engineers have rights to exercise seniority upon return 
to active service but may not do so from inactive status, such engineers will be 
required to select a Hub I-lpon their return to active service. It is not possible to 
predict the number of people who may return from inactive status and, thereafter, the 
Hub that such people may select upon their return. Therefore, eligibility to mark up 
in a Hub must be determined for each individual upon that individuals return to active 
status. 

Q6. Does the "earliest retained hire date" in Article II B (1) refer only to an operating craft 
date? 

A6. No, it refers to the earliest retained hire date regardless of position. However if an 
engineer took an allowance that required them to relinquish that seniority then that 
date would no longer apply. 
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Q7. When the new rosters are created, will there be any distinctions between former UP, 
SSW, SPEL, EP&SW and SPWL engineers? 

A7. No, for assignments filled from the zone roster. Pool and yard prior right 
assignments will be from different pre merger rosters. 

ARTICLE 111 - POOUASSIGNED SERVICE OPERATIONS 

Q8. Will existing pool freight terms and conditions apply on all pool freight runs? 
A8. Blue print provisions will, however the terms and conditions set forth in the surviving 

collective bargaining agreements and this document will govern other provisions. 

Q9. How will the crews know the miles of the new assignments? 
A9. The parties will meet and review the mileage and a chart will be given to timekeeping, 

Local Chairmen and posted at various locations. 

ARTICLE IV - EXTRA BOARDS 

Q10. How many extra boards will be established at implementation? 
AlO. The number is not known at this time. There will be a phase in of the familial-ization 

process and they will be consolidated and established as this process proceeds, 
however the two extra boards at El Paso will be established at implementation. 

Q11. Are these guaranteed extra boards? 
A1 I. Yes. The pay provisions and guarantee offsets and reductions will be in accordance 

with the surviving CBA guaranteed extra board agreement. 

Q12. When will the Yuma extra board cover all the assignments provided for in this 
agreement. 

A12. When this Agreement is implemented and notice is served to combine the extra 
boards. 

ARTICLE V - TERMINAL CONSOLIDKI'IONS 

Q13. Are the national roadlyard Zones covering yard engineers measured from the new 
terrninal limits where the yard assignment goes on duty? 

A1 3. The new terminallstation limits where the yard engineer goes on duty will govern. 

ARTICLE VI - AGREEMENT COVERAGE 

Q14. When the surviving CBA becomes effective what happens to existing claims filed 
under the other collective bargaining agreements that formerly existed in the 
Southwest Hub? 

A14. The existing claims shall continue to be handled in accordance with those 
agreements and the Railway Labor Act. No new claims shall be filed under those 
agreements once the time limit for filing claims has expired for events that took place 
prior to the implementation date. 
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How will vacations for 2000 be handled? 
Vacations for 2000 will be scheduled at the end of 1999 under the provisions of the 
then prevailing agreements. 

If an engineer in the 25 mile zone is delayed in bringing the train into the original 
terminal so that it does not have time to go on to the far terminal, what will happen 
to the engineer? 
Except in cases of emergency, the engineer will be deadheaded on to the far 
terminal. 

Is it the intent of this agreement to use engineers beyond the 25 mile zone? 
No. These provisions only apply to outbound engineers at their initial terminal within 
25 miles of the initial terminal. 

In Article VI. B., is the l/2 basic day for operating in the 25 mile zone frozen and/or 
is it a duplicate payment/ special allowance? 
No, it is subject to future wage and COLA adjustments and it is not a duplicate 
payrnent/special allowance and thus applies equally to pre and post 1985 engineers 
and engineers hiredlpromoted subsequent to the provisions of this agreement. 

How is an engineer paid if they operate in the 25 mile zone? 
If an engineer is transported to hisher train 10 miles East of Vaughn and takes the 
train to El Paso and the time spent is one hour East of Vaughn and 11 hours 
between Vaughn and El Paso with no initial or final delay earned,(total time on duty 
12 hours) the engineer shall be paid as follows: 

A. One-half basic day for the service East of Vaughn because it is less 
than four hours spent in that service. 

6. The road miles between Vaughn and El Paso. 
C. Overtime, if any, based on the governing CBA provisions, calculated 

on the miles between Vaughn and El Paso and the 11 hours travel 
time between those two points. 

Are rr~iles in the 25 mile zone added to the district miles of the run? 
No, and time spent in the zone does not factor into the computation of overtime; 
however, if the time spent within the zone, if factored into the computation of 
overtime, would produce road overtime earnings for the tour of duty in excess of the 
minimum four (4) hour payment, the higher overtime earnings would apply in lieu 
of the minimum four hour payment. 

EXAMPLE: An engineer on a 130 mile run works 6 hours in the 25 mile zone and 
7 hours completing their trip to the far terminal. The engineer 
shall compute histher time in two ways: 
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1. 6 hours at straight time in the 25 mile zone and 130 miles for the 7 
hours (straight time) on the 130 mile trip; or 

2. 13 hours on duty for a 130 mile trip, eight hours at straight time and 
5 hours overtime; 

And shall be paid the greater amount. 

Q21. How will initial terminal delay be determined when performing service in the 25 mile 
zone? 

A21. Initial terminal delay for engineers entitled to such payments will be governed by the 
applicable collective bargaining agreement and will not recommence when the 
engineer operates back through the on duty point. Operation back through the on 
duty point shall be considered as operating through an intermediate point. 

Q22. Is it the intent of this agreement to use engineers in the 25-mile zone if not qualified 
to operate on that territory? 

A22. No, it is not the intent of this agreement to require engineers to operate against their 
will within the 25 mile zone if not qualified on such territory. 

Q23. If the away from home terminal is outside this Hub will the 25 mile zone rule apply? 
A23. If the away from home terminal is in a Hub that also has a 25 mile zone rule then 

this rule will apply for Southwest engineers while at the away from home terminal. 
If the away from home terminal is in a Hub or non merged area that does not have 
a similar rule then the rule will not apply while at that away from home terminal. 

Q24. Where is the 25 mile zone measured from? 
A24. The same terminal limits as used by yard crews in their roadlyard zone. 

Does the language of VI B 3 prohibit the use of pool freight engineers in straight 
away combination deadheadlservice from picking up a train whose engineer had 
earlier expired under the Hours of Service Act? 

A25. No, the language of Article VI B 4 clearly preserves that service. The language of 
VI B 3 provides that extra boards will be used before pool engineers in turnaround 
hours of service relief and does not require that they be used prior to pool engineers 
in straight away service. 

Q26. May engineers run through their destination terminal up to 25 miles? 
A26. No, the twenty-five mile provisions are only for obtaining a train on the far side of a 

terminal and not for running through their destination terminal. 

Q27. How will an engineer be paid who is used in the twenty-five mile zone to obtain a 
train, brings the train into the original on-duty terrr~inal (now an intermediate point) 
and then deadheaded on to the far terminal because of insufficient time to continue 
with the train? 
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A27. The engineer will be paid under the twenty-five mile provisions for the work in that 
Zone and deadheaded in combination deadheadlservice. For example on a run of 
190 miles, if an employee worked 8 hours in the 25 mile zone and then deadheaded 
on to the far terminal they would be paid 8 hours plus 190 miles. Engineers will be 
deadheaded to the far terminal in these situations. 

ARTICLE VII - P.ROTECTION 

(228. What rights does an engineer have if helshe is already covered under labor 
protection provisions resulting from another transaction? 

A28. Section 3 of New York Dock permits engineers to elect which labor protection they 
wish to be protected under. By agreement between the parties, if an engineer has 
three years remaining due to the previous implementation of Interdivisional Service 
the engineers may elect to remain under that protection for three years and then 
switch to the nurrtber of years remaining under New York Dock. It is important to 
remember that an engineer may not receive duplicate benefits, extend their 
protection period or count protection payments under another protection provision 
toward their test period average for this transaction. Those receiving ID protection 
as a result of the implementation of the service to Vaughn may revert to any 
modification protection if they have any remaining when their ID protection ends. 

Q29. How will reductions from protection be calculated? 
A29. In an effort to minimize uncertainty concerning the amount of reductions and simplify 

this process, the parties have agreed to handle reductions from New York Dock 
protection as follows: 

1. Pool freight assignments - 1/15 of the monthly test period average will be 
reduced for each unpaid absence of up to 48 hours or part thereof. 
Absences beyond 48 hours will result in another 1/15 reduction for each 
additional 48 hour period or part thereof. 

2. Five dav assignments - 1/22 of the monthly test period average will be 
reduced for each unpaid absence of LIP to 24 hoilrs or part thereof. 
Absences beyond 24 hours will result in another 1/22 reduction for each 
additional 24 hour period or part thereof. 

3. Six & seven dav assignments - The same process as above except 1/26 
for a six day assignment and 1/30 for a seven day assignment. 

NOTE: There shall be no offset from protection for rest days on five day and 
six day assignments,. 

4. Extra board assignments - 1/30 of the monthly test period average will be 
reduced for each unpaid absence of up to 24 hours or part thereof. 
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Absences beyond 24 hours will result in another 1/30 reduction for each 
additional 24 hour period or part thereof. 

NOTE: Absences on the extra board shall be calculated from the time of 
unavailability (layoff, missed call, etc) until the next time called for service. For 
example: If a engineer lays off on Monday at noon, marks up the next day, 
Tuesday, and does not work until 2 AM on Wednesday, then they shall be off for 
protection purposes for thirty-eight (38) h o ~ ~ r s  and shall be deducted 2/30 of their 
protection. 

(230. Why are there different dollar amounts for non-home owners and homeowners? 
A30. New York Dock has two provisions covering relocating. One is Article I, Section 9, 

Moving Expenses and the other is Section 12, Losses from Home Removal. The 
$10,000 is in lieu of New York Dock moving expenses and the remaining $20,000 
is in lieu of loss on sale of home. 

(231. Why is there one price on loss on sale of home 
A31. It is an in lieu of amount. Engineers have an option of electing the in lieu of amount 

or claiming New York Dock benefits. Some people may not experience a loss on 
sale of home or want to go through the proced~~res to claim the loss under New 
York Dock. 

(232. What is loss on sale of home for less than fair value? 
A32. 'This refers to the loss on the value of the home that results from the Carrier 

implementiog this merger transaction. In many locations the impact of the merger 
may not affect the value of a home and in some locations the merger may affect the 
value of a home. 

(233. If the parties cannot agree on the loss of fair value what happens? 
A33. New York Dock Article I, Section 12(d) provides for a panel of real estate appraisers 

to determine the value before the merger announcement and the value after the 
merger transaction. 

(234. What happens if a engineer sells the home for $20,000 to a family member? 
A34. That is not a bona fide sale and the engineer would not be entitled to either an in 

lieu of payment or a New York Dock payment for the difference below the fair value. 

(235. What is the most difficult part of New York Dock in the sale transaction? 
A35. Determine the value of the home before the merger transaction. While this can be 

done through the use of professional appraisers, many people thirrk their home is 
valued at a different amount. 

(236. Who is required to relocate and thus eligible for the allowance? 
A36. A engineer who can no longer hold a position at histher location and must relocate 

to hold a position as a result of the merger. This excludes engineers who are 
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borrow outs or forced inside the Hub and released and engineers who have to 
exercise seniority due to a non merger event. 

(237. Are there any seniority moves that will be treated as required to relocate? 
A37. Yes and the following is an example: 

Example 1 : 'The El Paso portion of the Tucson-El Paso pool is moved to Tucson. 
Senior engineers from El Paso who bid in the turns in Tucson are 
eligible for the allowance. 

Example 2: The same turns are moved, however, a more senior engineer on a 
Lordsburg Local makes application for one of the turns. While this 
engineer may receive a relocation allowance, the filling of hislher 
assignment will be a seniority move and the Carrier is not required to 
pay an additional allowance. 

Q38. Are there mileage components that govern the eligibility for an allowance? 
A38. Yes, the engineer must have a reporting point farther than hislher old reporting point 

and at least 30 highway miles between the current home and the new reporting 
point and at least 30 highway miles between reporting points. 

Example 1 : If the on-duty point for road engineers is relocated from one part of El 
Paso to another location in the terminal, both within the same 
Terminal, this does not trigger a relocation allowance. 

Example 2: An erlgineer's home is in Tucson but helshe has worked the pool with 
an on duty point at El Paso. When the pool turn is transferred to 
Tucson the engineer is now closer to their home and is not entitled to 
a homeowners relocation allowance. 

Q39. At what time did an engineer need to be a home owner to qualify as a home owner 
for relocation purposes? 

A39. New York Dock protects home owners due to loss on sale of home that are caused 
by the merger. While other Hubs had an earlier date, due to the time lapse between 
the first and this Hub the Carrier has agreed to cover as home owners those who 
owned a home on or before October 1, 1998. 

Q40. Will engineers be allowed temporary lodging when relocating? 
A40. Engineers entitled to a relocation allowance shall be given temporary lodging for 

thirty (30) consecutive days as long as they are marked up. 

(241. Are there any restrictions on routing of traffic or combining assignments? 
A41. There are no restrictions on the routing of traffic in the Southwest Hub once the 30 

day notice of implementation has lapsed. There will be a single collective 
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bargaining agreement and limitations that currently exist in that agreement will 
govern (e.g. radius provisions for road switchers, roadlyard moves etc.). However, 
none of these restrictions cover through freight routing. The combining of 
assignments between the Carriers is covered in this agreement and is permitted. 

Q42. Will the Carrier offer separation allowances? 
A42. The Carrier will review its manpower needs at each location and may offer 

separation allowances if the Carrier determines that they will assist in the merger 
implementations.. 

Q43. How will Union Officers TPA's be established? 
A43. The Carrier will average the two above and two below (on the pre-merger rosters) 

in the same class of service. If greater than their regular TPA it shall be used. 
Engineers with unusually high or low TPA's will not be considered. 

Q44. How will an engineer be advised of their test period earnings? 
A44. Test period averages will be furnished to each individual and the General Chairmen. 

Q45. Is vacation pay received during the test period considered as compensation? 
A45. Yes, and used to determine if the 'TPA has been reached for the month when paid. 

Q46. Regarding the above question, if an engineer is on vacation the entire month and 
the vacation pay thereof is less than his TPA, would he be entitled to draw a 
di~~lacementfo; the difference? 

A46. Yes. 

Q47. How is length of service calculated? 
A47. It is the length of continuous service an engineer has in the service of the Carrier 

with a month of credit for each month of compensated service. 

Q48. If an engineer has two years of engineer's service and three years of conductor 
service, and one year of clerical service how many years of NYD protection will they 
have? 

A48. Six. 

Q49. How will the engineers know,which jobs are higher rated? 
A49. The Carrier will periodically post job groupings identifying the highest to lowest paid 

jobs. 

Q50. Will specific jobs be identified in each grouping? 
A50. Pools, locals and extra boards may be identified separately but yard jobs and road 

switchers will not be. 
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Q51. If an engineer has worked full time in yard service during the test period, will they 
have to place in road service if it is the highest paying assignment to keep from 
having offsets? 

A51. Recogr~izing that some engineers have spent considerable time in the yard and 
have not been on the road in some time, the Carrier will allow these engineers to 
remain in yard service. It will be the responsibility of the Local Chairmen to identify 
these individuals. This does not apply to other assignments nor to engineers who 
worked both in the yard and on the road even if the road service was emergency 
road service. 

Q52. If an engineer has started their NYD protection in another Hub and they elect to 
place in the Southwest Hub will they start their NYD protective period over? 

A52. No, they will continue on with the same time period that started with the 
implementation of the other Hub. 

Q53. If an engineer is displaced does an offset to hislher TPA begin immediately upon 
being notified? 

A53. By agreement between the parties, the Carrier will allow an engineer up to three 
hours after being notified to make a displacement without an offset being applied. 

Q54. If an engineer is displaced from hislher assignment and not immediately notified of 
the displacement, will their New York Dock protection be reduced? 

A54. An engineer's reduction from New York Dock protection would not commence until 
notification or attempted notification by telephone or in person using normal calling 
procedures. The reduction would continue until the engineer placed himselflherself. 
Computer records will be referred to when needed. 

Article IX -FAMILIARIZATION 

Q55. Are there a set number of trips that an engineer will take in learning new territory? 
A55. No, since engineers have differing experiences the number of trips will vary and the 

local chairmen will work with local operating officers on the number and type of trips 
needed. 

Q56. An engineer who makes familiarization trips only on the portion of the geographic 
territory where he intends to work may later exercise seniority or be forced to 
another part of the territory with which he is not familiar. Does this Agreement apply 
to the necessary additional familiarization trips? 

A56. Yes, no matter how much time has elapsed from date of implementation of this 
Agreement. 
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Q57. Who will approve an engineer as being properly familiarized on a new territory? 

@ A57. An engineer will not be considered qualified on a new territory until check ride is 
given by the designated Carrier officer as per the requirements of 49 CFR, parts 
240.127 and 240.129. 

Q58. If an unqualified extra engineer stands first out for an assignment and the next extra 
engineer is qualified, may the first out extra engineer be run-around? 

A58. No, however the Carrier will attempt to place engineers unfamiliar with extra board 
assignments on a familiarization board (paid the same as if on the extra board) to 
learn the area prior to marking up on the extra board. If the above happens then 
the Carrier may call the next out engineer to be a pilot, use a qualified officer to ride 
with them or use one of the peer training engineers. 

Q59. If the next out engineer is used as a pilot, how shall they be compensated? 
A59. The same as if they had operated the train plus the one hour payment in Article VIII, 

D. 

Article X - IMPLEMENTATION 

Q60. On implementation will all engineers be contacted concerning job placement? 
A60. No, the implementation process will be phased in and engineers will remain on their 

assignments unless abolished or combined and then they may place on another 
assignment. When the Canier posts the notice on pool changes and increases and 
decreases in extra boards Local Chairman will assist in handling the bidding, 
application and placement process at that time and engineers may be contacted for 
placement if insufficient bidslapplications are received. The new seniority rosters 
will be available for use by engineers who have a displacement. 

Q61. Are the road switchers that go on duty in the Imperial Valley remaining in the LA 
Hub? 

A61. Yes, however short term vacancies will be protected form the Yuma Extra Board. 

Q62. During the execution of this Agreement, it is possible that the parties may discover 
errors or omissions relating to mile post designations, crew district mileages, etc. 
Is it the intent of either party to hold the other party to such items because there 

was simply not time to verify them for accuracy? 
A62. No, these type of clerical errors may be corrected when discovered. 

Q63. Can an engineer be forced outside the Hub? 
A63. There are not provisions in this agreement that permits an engineer to be forced 

outside the Hub. 
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What date determines what zone an SPWL engineer was working for establishing 
zone rights at implementation? 
The location an engineer was working on March 24, 1999 establishes zone rights. 

On implementation day will the SPWL mountain rate apply to the Alpine pool run. 
Yes, because the grade meets the requirements for the payment. 

When Tucson-Phoenix turnaround service is implemented how shall an engineer 
know that helshe is operating in turnaround service as opposed to straight away 
service? 
Engineers will be notified at call time, however this does not prevent the changing 
of calls prior to leaving a terminal. 

Carrier's Exhibit 20 
94 of 125



June 15, 1999 
Side Letter No. 1 

Dear Sirs: 

During our discussions on New York Dock and extended Protection we discussed 
the issue of a pool engineer taking a single day paid absence such as a Personal Leave 
day or single day vacation and the impact it will have on hislher protection. In an effort to 
simplify the process and to provide the pool engineer with an alternative the parties agree 
that a pool engineer shall have one of the following options: 

(1) Elect a single paid personal leave or vacation day and hold their turn so that 
if it obtains a first out status they will be first out when they are marked up no less 
than 24 hours later, with no deduction from their protection; or 

(2) Elect a minimum of two consecutive days paid personal leave days on pools 
whose round trip district miles are 400 or less or a minimum of three consecutive 
days on pools whose round trip district miles are more than 400 miles and not hold 
their turns. If the minimum number of consecutive days are met for each round trip, 
then no deduction will be made in their protection. 

Question #I: If the round trip district miles of a run are 390 miles add initial 
and or final terminal delay make a payment over 400 miles how many 
personal leave days must be used. 

Answer # I  : Only the district miles are used for determining the number of 
personal leave days to be used. In this case two personal leave days would 
qualify for no deduction. 

Question #2: If the round trip district rr~iles are over 400 miles how is a 
deadhead counted. 

AnsweM2: Deadheads are already taken into account by using a 1115'~ 
offset for pools. Since most pools do not average 15 round trips per month 
a 1115~~ offset is less than using the average for each pool. As a result the 
round trip district miles are used for determining the number of personal 
leave days that would substitute for no offset and in this case three personal 
leave days would qualify. 

(3) Elect a single paid personal leave or vacation day and not hold their turn 
resulting in payment of a single day with a corresponding 1115~~ deduction from 
protection. 
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The option must be selected by the engineer at the time the personal leave or 
vacation day is granted. Engineers must file the protection form each time they take paid 
days in accordance with the above options. 

T 
Yours truly, 

, W.S. Hinckley / 

Agreed: 
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June 15,1999 
Side Letter No. 2 

Gentlemen: 

During negotiations the parties spent considerable discussion concerning the intent 
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided in 
a side letter explaining how different types of operations would be affected. 

Therefore, the following is meant to give further definition to the NOTE. 

Road Switchers: Road Switcher agreements in the controlling CBA provide for 
a a 25 mile limit unless specifically provided otherwise. A road switcher that goes on 
duty inside the Hub or zone, would be limited by the 25 mile provisions even though 
the 25 miles would take the assignment into the adjoining Hub or zone. For 
example, a road switcher at Pratt (Southwest Hub assignment) would therefore be 
limited to 25 miles from the station limits in either direction. Similarly a road 
switcher that goes on duty in another Hub or zone may work to its limits even if 
those limits include part of the Southwest Hub. 

Locals on duty inside the Hub: Current locals that go on duty inside the Hub or 
zone may continue to operate to points outside the Hub or Zone. New locals that 
operate in more than one Hub or zone shall be established in accordance with 
Article IX of the 1986 National Award. 

Locals on duty outside the Hub: Cwrent locals that go on duty outside the Hub 
may continue to operate to points inside the Hub. New locals that go on duty outside 
the Hub and operate into the Hub shall be established in accordance with Article IX 
of the 1986 National Award. 

Current Pools and Pools established bv Merger Aereements: These pools may 
operate between their designated terminals even if outside the Hub or Zone. They 
may operate up to 25 miles beyond the terminal when picking up a train in 
accordance with the 25 mile provisions of Article VI. 

New Pools created after this Agreement: New pool operations not covered in 
this implementing Agreement whether between Hubs or zones or within the Hub 
or zone shall be handled per Article IX of the 1986 National Award. 

NOTE: It is not the intent to supersede the provisions of 3,c of Article 6 of the 
controlling CBA. Hours or service relief required west of M.P. 667 (Niland) 
will continue to belong to the West Colton Pool. 
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Yours tr~~ly,  

W.S. Hinckley / 
Side letter No. 2 Southwest Hub 

Agreed: 

deneral ~hairmah BLE 
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June 15, 1999 
Side Letter No.3 

Dear Sirs: 

This refers to our several discussions concerning Yuma and the Carriers plans for 
assignments at that location and the extra board plans for that area. 

Currently Yuma is the away from home terminal for West Colton crews. In addition 
there are a couple of assignments (locallroad switcher) that work east and a couple of 
assignments (local1 road switcher) that work west from Yuma. Sometimes the Carrier has 
run the Imperial Valley assignments from Yuma and sometimes from West Colton. 

In addition to the provisions of this agreement, the following will apply: 

1. The two extra boards will be consolidated on a 50150 basis with the LA Hub 
entitled to prior rights to the even number assignments 2,4, and 6. There will 
then be one extra board at Yuma and the extra board at Yuma will be used 
to fill short term vacancies on all assignments that have Yuma as a home 
terminal whether LA Hub vacancies or the Hub that includes Tucson, and EL 
Centro assignments. 

2. The extra board will perform hours of service relieflturnaround service as far 
west as Niland (MP 667) in the LA Hub and as far east as is negotiated in the 
next Hub. 

3. These prior rights are to be attrited and are not under the phase out 
provisions 

Agreed : 

E G?%wmJ 
General Chaicmad BLE 
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June 15,1999 
Side Letter No. 4 

Gentlemen: 

This has reference to the Merger Implementing Agreement for the Southwest Hub 
entered into this date. 

During our negotiations there was considerable discussion surrounding the 
operational changes resulting from a merger of UP and SP operations. Specifically, it was 
your observation that the merged operation might possibly require an increased amount 
of transporting of engineers, and your Organization has concerns regarding the quality of 
the vehicles presently used for transporting engineers, as well as the drivers of said 
vehicles. 

It was Carrier's position that there are existing procedures available to resolve any 
complaints regarding deficiencies in crew transportation and, as such, this was not a 
proper topic for inclusion in a Merger Implementing Agreement. 

Without prejudice to the positions of the respective parties as set forth above, the 
Carrier believes it is in the best interests of all parties that routine, unannounced safety 
audits of crew transportation contractors be conducted, and that a process be established 
for prompt investigation and, if necessary, resolution of complaints of specific instances of 
deficiencies in this area. In this regard, this will confirm my advice given you during our 
negotiations that Carrier agreed it would direct its designated manager to contact a Local 
Chairman to be designated by your Organization for the purpose of scheduling and 
conducting field safety audits of transportation contractors in the hub. These safety audits 
will include, but not be limited to, inspection of vehicles, unannounced rides, interviewing 
crews, and meeting drivers. These safety audits will be performed no less frequently than 
quarterly. 

If issues are raised by the safety audits which cannot be resolved to the satisfaction 
of your Organization, they may be referred to the appropriate Labor Relations Officer by 
the General Chairman for discussion in conference at the earliest possible date to seek a 
resolution. 'The conference will include the appropriate General Manager or his designate. 

General ~ i rec tor -~a bor Relations 

Agreed : 

Ge'neral chairman BLE 
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a Side ietter no. 4 southwest hub 
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June 15,1999 
Side Letter No. 5 

Gentlemen: 

This has reference to our negotiations covering the Merger Implementing 
Agreement entered into this date between the Union Pacific Railroad Company, Southern 
Pacific Lines and the Brotherhood of Locomotive Engineers. During these negotiations, the 
Organization expressed concern that engineers who expire on the Hours of Service Law 
would not be transported in a timely manner to the destination terminal. 

This will confirm the advice given to you, i.e., that when an engineer ties up on the 
Hours of Service before reaching the objective terminal, the Carrier will make every 
reasonable effort to relieve subject engineer and transport him to the tie up point, 
expeditiously. The Carrier recognized the interests of the railroad and its engineers are 
best served when a train reaches the final terminal within the hours of service. In the event 
this does not occur, the Carrier is committed to relieving that engineer and providing 
transportation as soon as practical. It is understood that this commitment contemplates 
transportation in the form of passenger vehicle, and engineers shall not be transported to 
the tie-up point after Hours of Service tie-ups by means of train except in case of 
emergency or extraordinary circumstances which make providing a vehicle impossible. 

In the event the Organization feels that this commitment is not being observed at 
a particular location, the General Chairman shall promptly contact the Director of Labor 
Relations in writing stating the reasons or circumstances thereof. Within ten (1 0) days after 
being cqntacted the Director of Labor Relations will schedule a conference between the 
parties to discuss the matter and seek a resolution. 'The conference will include the 
appropriate General Manager or his designate. 

Yours truly, 

W. S. Hinckley 
General Director-Labor Relations 

Agreed: 

General Chairman BIE . 
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Side letter no. 5 Southwest Hub 

General Chaman gLE 

General Chairman BLE 
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June 15,1999 
Side Letter No. 6 

Gentlemen: 

In discussing various issues involved with the merger of the Southwest Hub, the parties 
hereto realize that the merger of the former properties into a unified system is a complex 
undertaking and with the changes in operations and seniority territories, employees covered by 
this Agreement will be required to perform service on unfamiliar territory. 

Familiarization will be a large undertaking, and it is to the benefit of both parties that this 
process begin as soon as possible so that implementation can occur in a more orderly and rapid 
manner. Therefore, it is understood that Carrier may begin qualifying engineers on unfamiliar 
territory, to the extent feasible based upon operational and manpower constraints, between time 
of execution of this implementing Agreement and date of implementation thereof. 

It is understood that familiarization will be accomplished in accordance with Article Vlll 
Familiarization of this Agreement. Employees making familiarization trips which involve greater 

mileage than their existing (pre-merger) runs will be paid actual mileage to the new objective 
terminal. Local BLE officers will work with local Carrier officers to implement this Side Letter in 
the most effective manner. 

If the foregoing adequately and accurately sets forth our agreement in this regard, please 
so indicate by signing in the space provided for that purpose below. 

\ 

Yours truly, 

W. S. Hinckley / 
General Director-Labor Relations 

Agreed: 

J. E+ 
General Chairman BLE 
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SOUTHWEST HUB MILEAGE CHART 

pool Mileage 

Pratt - Dalhart 244 

Dalhart - Vaughn 195 

El Paso - Vaughn 229 

El Paso - Toyah 191 

El Paso - Alpine 220 

El Paso - Lordsburg 149 

Tucson - El Paso 310 

Tucson - Lordsburg 161 

Tucson - Nogales (turnaround) 132 

Tucson - Phoenix 12 1 (1 30 basic day) 

Tucson - Phoenix (turnaround) 242 

Tucson - Yuma 254 

Phoenix - Yuma 278 

These are base miles. In El Paso, if a yard different from the one used for base miles, 
is used for receiving or leaving a 'train and engineers are currently paid additional miles 
they are retained. 
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·-aI.. .~ ', . 
. r.r ,..-:. 

)~~ 

June 11. 1999 

ICCo307·29 

The follOwing is a list of enginee,. that satisfy tha conditions of Article III L 
of tha Greater Southwut Hub and .houId be allo~ to continue to ,..Ide .1 Pmt. 
Kenus Ihould thev not elect 8 relocation package. 

Enoloo' 
R. D. Kramer 
J. W. Detwiller 
R. E. Graven 
B. G. Herdln 
D. B. Johnson
 
F.W.Thomuson
 
T. L. Otem
 
J.R.WhitrMn
 
R. Pena 
W. L BoaJev 
L. L. Keller . 
R. D. H.kell 
H. D. Collier 
J. M. Hart 
A. l. (lucky) Moore 
R. L. Jones 
D. L. RaMmuIsen 
C. D. Pike 
T. L. Mayhan 
M. L. MathVS 
T. G. JoIltl8 
T. L. Shumway 
J. P. Martin 
M. E. Gilpin 
l. C. Fell -------- -_._-
D. E. Persons 

The 1hree following engineera cu".ntIy raeidir., in PnItt do not m_t the 
conditione of Article L of the Greater Southwest Hub and may be forced to reIoc8te 
to Dalhart. They will be eligible for tho.. ,eloClrtiOn benefit:e of Artk:Ie III L of the 
Greater Southwest Hub. . 

Enginws 
P.N.P8yne 
G. N. W.11Ice 
M. D. COllier 
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June 15,1999 

Mr. R. A. Poe 
General Chairman BLE 
6240 Tarascas 
El Paso, TX 79912 

Dear Sir: 

This refers to the Southwest Hub implementing Agreement. There were 
two issues raised concerning New York Dock protection that needed further 
clarification. These involved only SPEL engineers. Therefore the following will 
apply to SPEL engineers in the Southwest Hub: 

1. The $1 950 TPA roll in issue is withdrawn by the SPEL in this Hub only and 
is without prejudice or precedent to either party in any other Hub where it is a 
dispute. 

2. The $1950 Lump SI.I~ issue is not settled by the SPEL. It is currently in 
dispute and the outcome of that dispute will be applied to applicable engineers in 
their Hubs and the Southwest Hub agreement establishes no prejudice or 
precedent and likewise will not be cited by the parties in any forum. 

Yours truly, . 

Ax47 W. S. Hinckley 

Agreed: 

hairinan BLE SPEL 
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June 15, 1999 

Mr. D. E. Thompson 
General Chairman BLE 
414 Missouri Boulevard 
Scott City, MO 63780 

I Dear Sir: 

This refers to the Southwest Hub implementing Agreement. There were 
two issues raised concerning New York Dock protection that needed further 
clarification. These involved only SSW engineers. This is due to the work 
already progressed by your office with correcting interim TPAs with the protection 
group and a pre existing TPA issue. Therefore the following will apply to SSW 
engineers: 

1. SSW engineers will not be given an election to choose other than their 
current interim TPA. Those without an interim TPA will use the 12 months prior 
to implementation. The SSW engineers interim TPA will receive the July 1, 1997 
general wage increase adjustment. 

2. The $1950 (lump sum and TPA roll in) issues are not settled in this 
agreement for the SSW engineers. They are currently in dispute and the 
outcome of that dispute will be applied to their Hubs and this agreement also 
establishes no precedent or prejudice and likewise will not be cited by the parties 
in any other forum. 

c 
Yours truly,, 

W. S. Hinckley / 
Agreed : 

Carrier's Exhibit 20 
108 of 125



2 
MEMORANDUM AGREEMENT 

Between 

UNION PACIFIC RAILROAD 

And its engineers represented by 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

This agreement provides for the transfer of engineers from Tucumcari to Dalhart 
and El Paso. It is a separate agreement from the Southwest Hub merger 
agreement. This agreement covers only the transferring and relocation issues 
associated with the establishment of the Dalhart - Vaughn and El Paso - 
Vaughn 'pool freight runs. Seniority provisions are covered in the merger 
agreement. 

A. The transfer of engineers from Tucumari shall be handled as follows: 

1. A preliminary bulletin shall be posted offering 21 positions to 
Dalhart and 12 to El Paso. 

2. Engineers must bid to these locations. If sufficient engineers do not 
bid to a location CMS and the General Chairmen and/or his 
designate will review the number that bid to each location. If all 
parties agree that the number is sufficient no adjustments will be 
made. If they do not agree then junior engineers will be forced to 
meet the 21 and 12 numbers. 

3. When the transition to the long pool begins, the number of positions 
.to be transferred shall be bulletined again and shall be filled in 
seniority order. If insufficient bids then the junior engineers shall be 
forced for each cycle of transfers. This shall continue until all 
engineers are transferred from Tucumcari. 

4. The Tucumari transition shall provide for the creation of a long pool 
at Dalhart. This pool shall initially have 12 pool turns (six from 
Dalhart and six from Tucumcari). If not already qualified they may 
run with two engineers, one from each roster, and familiarize each 
other over the route in addition to other methods of qualification. 
Every two months an additional 12 turns shall be bulletined until 
the entire pool is a long pool. With each bulletin of 12 turns another 
Tucumcari engineer shall be added to the extra board at Dalhart. 
At the same time as each group of engineers move to Dalhart four 
engineers shall be transferred to El Paso. Efforts will be made to 
have the first group in Dalhart as close to August 1, 1999 as 
possible. 
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B. Engineers working at Tucumcari, required to relocate under this 
agreement, will be governed by the relocation provisions of Article IX of 
the May 19, 1986 Award of Arbitration Board no. 458. In lieu of Article IX 
provisions, engineers required to relocate may elect one of the following 
options: 

1. Non-homeowners may elect to receive an "in lieu of' allowance in 
the amount of $1 2,500. 

2. Homeowners may elect to receive an "in lieu of' allowance in the 
amount of $42,500. Mobile homes not on property owned by the 
homeowner and anchored to a foundation do not qualify in this 
section (2) but shall be in section (1). 

3. Such "in lieu of' allowance will be the total relocation benefit for 
which engineers are eligible and is instead of any other relocation 
benefits, including loss on sale of home or consideration of whether 
"comparable housing' is applicable in this relocation. 

4. Engineers assigned at Tucumcari receiving an "in lieu of' allowance 
set forth in this agreement may sell or retain their current 
residence, at their option, and the company is under no obligation 
to purchase their residence or reimburse the employee for any 
costs involved in the sale of their residence. Engineers will be 
governed by the calling provisions at the new terminal where they 
will be required to report. 

5. Claims for these allowances may be filed immediately upon the 
signature date of this agreement, however no claim for an "in lieu 
of' relocation allowance will be accepted after six months from date 
of this agreement. 

6. Engineers receiving an "in lieu of' relocation allowance pursuant to 
this implementing agreement will be required to remain at the new 
location, seniority permitting, for a period of two (2) years. The 
parties agree that the "in lieu of " monies are not meant to be 
separation allowances and those who apply for them agree to 
continue employment at the new location for the two year period. 
Failure to do so will obligate the engineer to return a pro-rata 
portion of the "in lieu of' allowance based on the portion of the two 
year period that helshe fails to work after receiving same. 

7. Under no circumstances shall an engineer be permitted to receive 
more than one (1) "in lieu of' relocation allowance under this 
implementing agreement andlor the Southwest Hub merger 
agreement or award. 

8. Only one "in lieu of' shall be paid per residence. There will be no 
pyramiding of benefits. 
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9. Engineers shall be eligible for the 30 days lodging at the new 
location when first transferring as long as they remain marked up. 

C. Engineers, to be eligible for Article IX or "in lieu of', must meet general 
relocation requirements including having their residence being closer to their old 
on duty point than their new on duty point and at least thirty (30) miles from their 
new on duty point. Engineers must be homeowners prior to October 1, 1998 
continuing to the time they apply for the relocation benefits. This does not apply 
to loaners or'borrow outs to Tucumcari. 

D. Engineers who do not want to transfer to either Dalhart or El Paso make 
elect to take a separation allowance in the amount of $20,000. 'This election 
must be made known at the time of the initial bid. Engineers so electing must 
continue working until the last group of assignments at Tucumcari is abolished as 
part of the phase in. They may work assignments at Dalhart until April 1, 2000 
and still apply for this option. On that date the option is no longer available. 

E. Those electing ID run protection shall have the same conditions and 
offsets as those found in the Southwest Hub merger implementing document. 

F. The Dalhart - Vaughn and El Paso - Vaughn freight rate shall be the 
SPWest mountain rate. The Dalhart - Vaughn pool shall be paid under the 
provisions of the SPWest modified agreement if implemented prior to the Hub 
implementation. 

G.. This agreement is made in recognition of the unique circumstances which 
exist in connection with the change of terminals from Tucumcari to Dalhart and El 
Paso and is without prejudice or precedent to either party's position and will not 
be cited by any party in any other negotiations or arbitration. 

This agreement is effective the &ay of 7061 1999. 

For the O r g a n i z a t m  For the Carrier: . 

General ~hair+n BLE SSW General Director Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 
W.S. HINCKLEY 

GENERAL DIRECTOR- 
LABOR RELAT~ON%OPERATING~OUTH 

1416 DODGE STREET 
OMAHA. NEBRASKA 68179 

(402) 271 -3689 

July 27, 1999 

Mr. E. L. Pruitt 
General Chairman BLE 
2414 Edison Hwy 
Bakersfield, CA 93307 

Mr. D. E. Thompson 
General Chairman BLE 
414 Missouri Blvd 
Scott City, Missouri 63780 

Gentlemen: 

During our discussions on the Dalhart - Tucumcari pool we agreed to cover 
certain issues with a follow up letter to speed up the implementation of the run so that 
employees could relocate at the earliest possible. As such this letter is to cover those 
itenis that needed further clarification. 

1. During the initial relocation of employees from Tucumcari to Dalhart and El 
Paso, it is possible that an employee may be forced to the location on which 
helshe did not bid. If this happens the employee may request that helshe be 
placed to the location on which helshe bid prior to the Carrier hiring at that 
location. When the employee is finally placed to the location bid, the employee 
will be placed on the seniority roster as if helshe had been a successful bidder in 
the initial relocation. 

2. With the phase in of the operations there may be instances when the short 
pools are not properly adjusted. Therefore it is agreed that for the duration the 
short pools are in operation after implementation, they shall not be adjusted other 
than the reduction due to the long pool increase and employees assigned to the 
pool will make no less than the SP -West Engineers extra board guarantee. 
Layoffs shall also be covered under the guarantee provisions. 
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3. Thls Is a new run that combines employees from two different seniority 
districts and fWO CBAts. in addition it is being implemented just prior to a Hub 
merger that is eliminating all but one CBA in the Hub. This pool will be covered . 
under the regular SP West modified agreement from its implementation and pre- 
existing rules from other runs are not applicable. 

Please slgn below signifying your concurrence with the above provisions. 

Yours truly, . 
W. S. Hlnckley / 

Agreed: 
n 

x3L- 
General Chairmsn BLE SSW 
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To: Marilyn J. Ahart@UP, Bill E. Loomis@UP, Thomas G. Taggart@UP 
cc: 

Subject: SW Hub protection 

As part of the BLE SW Hub agreement w e  agreed to extend protection t o  some former SPEL and UP engineers at  El Paso. One group wil l  
receive one additional year and another gorup t w o  additional years. I am forwarding t o  you a copy of the side letter. I have held this 
waiting for the list of those engineers who qualify and have received the list from GC Poe and have not from GC Slone. the agreement 
you wil l  get in the mail has the Poe list attached. when I get the 
Slone list I wil l  forward t o  you. 
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June 15, 1999 

Gentlemen: 

During our Southwest H I J ~  merger discussions several issues were discussed 
that your Organizations considered germane to that agreement. One of them was the 
issue of the length of protection due engineers. The Carrier advised that New York 
Dock was what was approved by the STB and that any further discussions concerning 
that i s s ~ ~ e  must be discussed outside of merger discussions. 

Upon review of several items you discussed the Carrier agreed to provide 
additional protection under the following conditions: 

1. SPEL and UP Engineers with an engineer seniority date prior to December 1, 
1997 who have worked in El Paso for the entire time between March 24, 1999 
and implementation date who have six or more years 'of continuous service on 
implementation day shall be entitled to two additional years of New York Dock 
protection. 

2. SPEL and UP Engineers with an engineer seniority date prior to December 1, 
1997 who have worked in El Paso for the entire time between March 24, 1999 
and implementation date who have less than six years of continuous service on 
implementation day shall be entitled to one additional year of New York Dock 
protection. 

3. The TPA shall be frozen after the regular New York Dock period and not subject 
to future increases of any kind. 

4. This agreement is without precedent or prejudice to either parties position as to 
length of protection and is not to be cited by any party in any other forum. It is 
not subject to any "me too" provisions of any agreement, merger or otherwise 
and if raised by the BLE in any other forum or claimed as a "me too" provision 
then the additional years protection shall automatically be forfeited. 

Yours truly, c 

W. S. Hinckley 
General Director-Labor Relations 
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~ 
01) H. W. Cole 
02) W. O. Orourke 
03) G. M. Bonine 
04) S. Perez 
05)J. D.Hog 
06) A. G.Casillas 
07) W.D.Folmer 
08)A. F. Sida 
09) D.Q. McQuade 
10)J. D. Bowhay 
II) W. A. Harrison 
12)J. H. Gibson 
13) L. B. Salas 
14)G.B. Neagle 
15)N. ALiz 
16) C. Berry 
17)J. A.Barragan 
18)R. M. Aguilar 
19)L. J. Hall 
20)R. A. Poe 
21)G. W.Zachary 
22) R. M. Arredondo 
23) H. Quartermane 
24) R. T. Stewart 
25) J. R. Heller 
26) C. K. Royce 
27) G. M. Ramsey 
28) S. C. Wilcox 
29) W. D. Jolmson 
30) R. Aguilar 
31)R. R. Brown 
32)J. Ramirez, Jr. 
33) R. Chavez 
34) M.L. Bolner 
35) F. Arreola 
36) A. W. MUDD 
37) R. Lopez, Jr. 
38) G. L.Carter 
39) R. Lopez 
40) E.K. Chamberlin 
41) C. Palyu 
42) C. J. Gavit 
43)R. D. Lungo 
44) J. A. Gomez 
45) L. L. Patton 
46) C. Y. Lerma 
47)R. H. Spencer 
48) J. Hernandez 

P"ll" I 

Former SPEL Engineen, SW Hab, (10-01-99) 

Engr" Sen, Date 
06104163
 
04114171
 
02112172
 
02112172
 
10I17n2
 
II/15m
 
09130173
 
09130173 
10131173
 
10131173
 
10131173
 
11/02173
 
11/02173
 
11/02173
 
11/02173
 
11/06173
 
11/06173
 
11/06173
 
11/21nJ
 
Il/2lnJ
 
11129173
 
06124178 
10/12179 
04102180 
12108180 
03126184 
06101/84 
06101/84 
05/06/91 
03123192
 
03123192
 
03123192
 
03123192
 
07/12193
 
03/04194
 
06105195
 
06105195
 
01>105/95 
06105195
 
06105195
 
06105195
 
06105195
 
06105195
 
06105195
 
06105/95
 
06105/95
 
06105195
 
06106195
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1!laIIl! 
49) W.H. Tanner 
50) W. D. Cook 
51)R. W. Connor 
52)M. B. Taplin 
53)D.D. HarriSOll 
54) B. D. Tillery 
55)6. Hemandez 
56) B. B. Wilson 
57) R. Huerta 
58)]. F. Arranda 
59)]. V. Martinez 
60) D. O. Villalva 
61)M. R. Fleming 
62)1.]. Cobian (PP) 
63)P. H. Shepard 
64)W.S.Bom 
65)G.A.S_ 
66) t. R. Ma}'ll8ld, ill 

Former SPEL Entdpeen, SW Hub. (10-01-99> 

Enlr', Sell. Date 
06105195
 
01108196
 
07/08196
 
10/09197
 
03126198 
09114198
 
09/14/98
 
09/14/99
 
09/14/99
 
09114/99
 
09114199 
09114/99 
09114199
 
09116199
 
09116199 
09/16199 
09116/99 
09116199 

Paa" I 

Carrier's Exhibit 20 
117 of 125



Carrier's Exhibit 20 
118 of 125



Name Engr'. Sen. Date •! ,r-01) H. W. Cole 06/04/63 
02) W. O. Orourke 04/14nl 
03) G. M. Bonine 02/12n2 
04) S. Perez 02112172 
05) J. D. Hogg 10117n2 
06) A. G. Casillas 1111sn2 
07) W. D. Folmer 09/30n3 
08) A. F. Sida 09/30n3 
09) D. Q. MCQuade 1OI3ln3 
10) J. D. Bowhay 1O/31n3 
11) W. A. Harrison 10/31/73 
12) J. H. Gibson 11102173 
13)L. B. Salas 11102/73 
14) G.B. Neagle 11102173 
15)N. Aziz 11102173 
16)C. Berry 11106173 
17) J. A. Barragan 
18) R. M. Aguilar 

11/06173 
11106173 

I 

I 

), 
19)L. J. Hall 11121173 I I 
20)R. A. Poe 11121173 
21) G. W. Zachary 
22) R. M. Arredondo 

11/29/73 
06/24178 

I, I 

) 

23) H. Quartennane 10112179 I 

J 

24) R. T. Stewart 
25) J. R. Heller 

04/02/80 
12/08/80 

I 
I 

I 

I 
I 

26) C. K. Royce 03/26/84 I 
27) G. M. Ramsey 06/01/84 I I 
28) S. C. Wilcox 06/01/84 I I 
29) W. D. Johnson 
30) R. Aguilar 

05/06/91 
03/23/92 

I 
i 
I 

~ 

i 
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-----------------
rgrmerSPEL Enghpeeg. SW"gb. <10'1'1.99) 

1m\! 
49) W. H, Tanner 
SO) W. D. Cook 
51)R. W.Connor 
52) M.B.Taplin 
53) D.D. Harrison 
54)B. D. Tillery 
55)E. Hernandez 
56)B. B. Wilson 
57)R. Huerta 
58) J. F. Arranda 
59) J. V. Martine:r: 
60) D.O. Villelva 
61) M. R. Fleming 
62)J. J. Cobian (PP) 
63) P. Ii. Shepard 
64)W.S.Bom 
65) G. A. Sterrell 
66) J. R. MaynaId, ill 

Enuts Sen. Dale 
06105195 
01108196 
07108196 
10109Jf)7 
03126198 
09/14198 
09114/98 
09/14199 
09/14/99 
09114199 
09/14199 
09114199 
09/14199 
09/16199 
09/16199 
09/16199 
09/16/99 
09/1(J99 
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G. Quintero 
M. G. Shoemaker 
P. R. Vaughan 
D. A. Brown 
T. L. Coil 
M. J. Henschell 
T. A. Kille 
R. J. McDaniel 
J. E. Meadows 
R. L. Nowell 
O. A. Tillery 
D.A. Odell 
R. N. McDaniel 
D.P. Stock 
C. L. Sperry 
J. W. Holmes 
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UNION PACIFIC RAILROAD COMPANY
Western Region - Transportation

FrankA. 'remlslea
Oir. Labor Relations
T13I: (916) 789'·6345

October 27, 2009

LOUII1705l809l8
(390.60)

Mr. D.W. Hannah
General Chairman BLET
404 North 7'11 St. Suite A
Colton, CA. 92324-2941

Deal' Sir

10031 Foothll!s Blvd.
Rosevllte. CA 95747

This refers to our discussions concerning the pilot project in which all pool
employees are permitted to hold their turn first out should it become first out when taking
a single day vacation and/or a single day personal leave day as provided by Side Letter
No. I of the Roseville, Los Angeles and Southwest Hub Agreements.

As we discussed, this pilot project turns out to be beneficial for both employees,
as well as the Carrier, enabling employees to work their assignment and at the same time
ensuring the availability of manpower to protect the service. Therefore, the parties agree
to implement this understanding on a permanent basis,

The specific language under discussion is incorporated in each side letter as
Section (1) and provides, in pertinent part, as follows:

"Elect a single paid personal leave or vacation day and hold their tum
so that if it obtains a first out status they will be first out when they
arc marked up no less than 24 hours later ... "

This language applied exclusively to merger protected engineers.

Accordingly, it is understood at Roseville, Los Angeles and the Southwest Hub
territories, all pool employees, and not just protected pool employees, will be permitted to
utilize Section (1) of Side Letter No. I. In other words, any pool employee taking a
single personal leave or single day vacation will automatically be handled in accordance
with Section 1 of the controlling Side Letters.

Except as specifically provided above, no other changes ate made ill Side Letter
No, I of the respective Hubs.

H:l)ATMWORDIDWH.390.60.HOLD·j·URN-FT
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Mr, D.W. Hannah
October 27, 2009
LOUIJ 1705180918

It is understood either party may cancel this understanding by serving a30-day
written notice upon the other. It is understood that each of the identified Hubs have stand
alone rights to terminate the understanding as it applies to them and to withdraw from
this understanding. Similarly, the Company may cancel this understand at all three (3)
Hubs or separately at each location.

To indicate your acceptance, please sign in the space provided below. Upon
receipt of your acceptance, thc revised process will be implemented.

D. . Hannah, General Chairman
Brotherhood Of Locomotive Engineers
& Trainmen

Cc: Tony Leazenby, CMS
Kelly Mitchel, CMS
.1011 Degraw, CMS
Cliff Johnson, TK
Greg Cox, TK
Terry Stone, LR
FrankTamisiea, LR
Marilyn Ahart - LR
Lucy Ruf; LR

H,DATA/WORD/DWH.390.60.HOLD·I'tJRN-FT

Sincerely,

Frank A. Tamisiea
Director, Labor Relations
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UNION PACIFIC ~AILROAD COMPANY 
W~s(e{11 Rcglon ·~·l'rao$p.oftatlon . . 

10'031 Foolllllls Blvd. 
R03ovllle. CA05747 

LOU# 170518091& 
(~90;6Q) 

Mi',D,W;.'HiiJifirih 
G.~i\~i'aIJCIiRjhnaii BLET 
40.4,NQri.b7lh St. $j(ll~A 
00](011, Ok 923:l:4"2941 

This reforslo. OlU' dlscusslona 011 Novell1Pci' 2, 20.0\) concemlng LOU# 
110518(9)& 'ffate,d. Oc(bbcil'27, 2009.and the.application of'ellgi:neers hpldillg their 11ll'/) 

lirst Qllhi\{·p~'Qvlded 'jlf tile r,¢lt<i~( pI Understanding, 

'rJi~WiU .cqnfJl'1.11 Ollr iliJloIls~i(jn~and r.lJtth~'\(fI(\\<I'litaildin& that an)' pool 
ehglileelqakhig asingle personal leave (ll'.1>lng1o day vacatlon mayelect .10 hold their turn 
fi)\~t oill whell ilreyrennn(lliiltIM\ll) W'Jicl'viceaflel' the expimtion of'the mark off, . 

Ll JS;\l\1cl'cf s(oorl :SI~PliW.tho Ooil,l,bel' 2'7, ZOO,9 [au.1I 17Q~I8091& be.canceledby 
elrher,parly.l this ·lIn,krs.l(\ndltlg will also 'al1!0\l)q(!\:iil.11' (~i'll1inale JI). cOl)j\1nctioll 
tMj'1}wilh.. It is iill<tel'stcioil that each ofthe I,~enlififtl J:Itihshflve stand alone l'ights to 
tC)'mlllate: (hi: \ll\<Wslnlldlng as ltappHes to (hem find to withdraw [rain this 
u1l<1el'slalldJIlg',. S.ilnUnl'lli, tiwi Company liH1Y cauce] this lillderstnnd at all 1111'(;6 (3) HUbs. 
or-separately flt eachlocatlou, 

'[(j Jl1dhjiite )'our i\cc.epllitice. please sign inthe space provided below. Upon 
ri:fcolJ.lt of' ycnrecceptauce,'! wUl forward to the affected Departments for theirhand] ing, 

I 
I 
I

D.W, Haiuuih,.·GeJlel'al Chalrman 

I 
I 

H,DATANIOItD/DWI1O'390,60:HOlDTURN.n,F1' 

! 
I 

I 
! 
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PUBLIC LAW BOARD 6833 

Award 40 
Case 40 

File No. 1418910 
PARTIES TO D I S P m  - 

Brotherhood of Locomotive Engineers and Trainmen 
And 
Union Pacific Railroad Company 

QUESTION AT ISSUE: 

"Issue: What shall be the terms and conditions for the Carrier's proposed 
interdivisional service operation between Fort Worth and Halsted, Texas?" 

FINDINGS: 

This Board, after hearing upon the whole record and all the evidence finds 

that the Carrier and the Employees involved in this dispute are respectively 

Carrier and Employee within the meaning of the Railway Labor Act, as amended; 

this Board has jurisdiction over the dispute involved herein; and, the parties were 

given due notice of hearing thereon. 

On November 19,2004, Union Pacific Railroad Company ("Carrier" or 

"UP") served notice upon the Brotherhood of Locomotive Engineers and 

Trainmen ("BLET") to establish new Interdivisional Service between Fort Worth 

and Halsted, Texas, pursuant to Article IX of the May 19, 1986 BLET National 

Implementing Agreement, as amended. Several negotiating sessions ensued 

yielding a proposed agreement that exceeded in several respects the conditions 

specified in Article IX However, on March 21, 2005 the employees rejected this 

tentative agreement. Upon advise from BLET that the tentative agreement had 

failed ratification, UP withdrew its endorsement of the proposed agreement and 

has instead resubmitted the terms and conditions outlined in its initial notice, 

terms that were characterized by BLET during these proceedings as a "bare 

bones" agreement. 
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The tentative agreement was withdrawn by UP primarily for two reasons. 

First and foremost, UP asserts that longstanding applications and interpretations 

of Article IX and strong and uniform arbitral precedents precludes this Board or 

any other forum from adopting the terms contained in the tentative agreement. 

Secondly, those same abitral precedents hold that employees who reject the 

good faith effort of negotiators do so at their own peril and should not be 

rewarded therefor. Rejecting the tentative agreement that was negotiated in good 

faith hoping to embellish it in arbitration flies in the face of Article IX. UP argues 

the failure by BLET's constituents to ratify the generous terms of the tentative 

agreement is tantamount to a willful disregard of its obligation, as set forth in 

Article X of the 1991 National Agreement, to expediently progress negotiations 

governing new interdivisional service. 

Carrier further submits that the United Transportation Union adopted 

certain enhanced customer service provisions that are unique to this service and 

therefore should be imposed due to the "commonality of interests" in 

implementing an efficient operation. Carrier points out Neutral R. E. Dennis in 

Arbitration Award 458 stipulates: 
" The cammonality of interests that these two groups of employees 
share is obvious. It is equally obvious that harmony among the pay 
and work rules governing these two groups must exist. As a 
practical matter, efficient rail operations demand no less." 

In connection with the unique requirements of this particular service, the Board 

does not disagree. 

It was clear the negotiators fully understood the process and requirements 

far negotiating new interdivisional service runs. During this Board's hearing, both 

parties argued extensively on a wide range of issues and cfincerns regarding the 

appropriate terms and conditions of the new operation and cited substantial 

arbitral precedent dictating the appropriate terms to be incorporated into an 

arbitrating implementing agreement. 

This tribunal's authority is not limitless and is in fact framed by the specific 
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language of Article IX and by substantial arbitral precedent. As has been properly 

claimed by both parties, some items, arguendo, in the proposed agreement are 

not within the jurisdictional purview of this Board and thus cannot be imposed 

However, given the parties understanding of the unique service requirements, as 

well as the compatible content of the tentative agreement, this Board concludes 

the terms and conditions, contained in the agreement, attached hereto, meet the 

conditions of Article IX of Arbitration Award 458 and constitute "reasonable and 

practicable conditions" for interdivisional service between Fort Worth and 

Halsted, Texas. This decision is predicated on the parties' specific, non-referable 

and non-presidential understanding to expand jurisdictional restraints placed on 

this Board and is thus not to be viewed as guiding or setting a precedent in any 

other interdivisional service disputes 

AWARD: 

As indicated in the Findings. 

/ J, E. (Jim) N a s i  
Chairman and Neutral Member 

Organization Member Carrier   ember L' 

June 1, 2005 

3 
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Engineers 
Page B 

- 8 
Interim 

ARTICLE 3 - SIX-DAY WORK WEEK (continued) 

Section l2 - (continued) 

into additional written understandings to implement the purposes of this Article 3, 
provided that such understandings shall not be inconsistent with this Article 3. 

ARTICLE 4 - INTERDIVISIONAL, INTERSENIORITY DISTRICT, INTRADIVISIONAL, 
AND/OR INTRASENIORITY DISTRICT SERVICE (FREIGHT OR PASSENGER) 

l{here a carrier desires to establish interdivisional, interseniority dis
trict, intradivisional, or intraseniority district runs in passenger or freight 
service, the carrier shall give notice to the General Chairman of the organizations 
involved of its desire to establish such runs, giving detailed information specify
ing the service it proposes to establish and the conditions, if any, which it pro
poses shall govern the establishment of such service, the purpose being to furnish the 
employees with all the necessary information. 

The parties will negotiate in good faith on such proposals and failing to 
agree, either party may invoke the services of the National Mediation Board. If 
mediation fails and the parties do not agree to arbitrate the dispute under the 
Railway Labor Act, then at the request of either party, the proposal will be consid
ered by a National Committee consisting of the chiefs of the employee organizations 
involved and an equal number of carrier representatives who shall be members of the 
Carriers' Conference Committees, signatories hereto, or their successors or repre
sentatives, provided, however, that this procedure of appeal to the National Committee 
thus created shall not be made in any case for a period of six months from the date 
of this agreement. 

If said National Committee does not agree upon the disposition of the pro
posal, then the conferees will in good faith undertake to agree upon a neutral 
chairman who will sit with the Committee, hear the arguments of the parties, and make 
representations and recommendations to the parties with the view in mind of disposing 
of the controversy. In the event the parties do not agree upon such neutral chairman, 
then upon the request of the parties, or either of them, the National Mediation Board 
will appoint the chairman. 

While the recommendations of the Chairman are not to be compulsory or bind
ing as an arbitration award, yet the parties hereto affirm their good intentions of 
arranging through the above procedure for the final disposition of all such disputes 
on a fair and reasonable basis. 

Every effort will be made to settle disputes over interdivisional service 
on the property and thus to minimize the number of appeals to the above National 
Committee. 

This rule shall become effective August 1, 1952, except on such carriers as 
may elect to preserve existing rules or practices and so notify the authorized employee 
representatives on or before July 1, 1952. 

ARTICLE 5 - MORE THAN ONE CLASS OF ROAD SERVICE 

The dispute as to this rule shall be submitted to arbitration. The arbi
tratornshall have the right to consider whether or not any rule covering more than one 
class of road service should be granted, and if so, the language of such rule. 

Each party shall designate the exact questions, conditions or issues relating 
to such rule which it desires to submit to arbitration, and same shall constitute the 
questions to be submitted to arbitration. 
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Parties 
to 
Olsputo 

PUOLJC LAl4 00ARO NO. 1679»> 

Orothorhood of Locomotive Enginoors 
end 
Seoboord Coast Linc Railroed Company 

Award tro. 
Cose Uo. 

Question •1s Carrier's Uotico doted October 22, i075, which was sorvcd 
et Issue: pursuant to Artlcla VIII of tho· Noy 13, 1971, llotlonol Agroomen 

lntordivieionol Fraight Servica between tho tarminol of ttanches 
Waycross, Georgie, through tho terminal of Fitzgoreld, Georgia 
when tho rastrlct1vo provisions of Artlclo VIII specifically ox 
the oppllcatlon of Artlcla VIII to existing Rules on e property 
which hove lnter-lntra divisional end/or lntor-Jntro Seniority 
District Runs Rule such os the extended run rule between tho pa 
hero In di sputa.• 

Find1'n9s: The Ooard finds, oftor hearing upon the whole record and all ev 

that tho parties ere Currier end Employee within the meaning of 

Roilwoy labor Act, as amended; that this Ooard is duly constitu 

by Agreement dated Harch 26, 197G, that it has jurisdiction of 

part1as end tho subject matter and that the parties were given 

notice of the heor1ng held heroon. 

Fitzgerald, Georgia, was, on October 22, 1975, the home termino 

foi· oll through freight ser.vica crews operating botween Fitzgor 

Uenchestor, Georgie, and Fitzgerald and Haycross, Gcorgfo. 

The instant dispute was· p'recipitated by Corr1er's gcto~or 22, i 

llotlco served undor Artlclo VIII on tho Hoy 13, 1071 0LE llet1on 
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Agreernent. Carr1er, 1n sa1d not1ce, sought to ostab11sh intra-scn1or1ty 

d1strict through freight cperot1ons by ebo11sh1ng F1tzgerald es e torm1na 

for such oporat1ons, end estebl1shing Weycross as the now homo terminal 

ond Hanchostor es tho ewoy-from homo terminal for tho contemplotod 

through frc1ght operations and thus run through Fitzgoreld. 

9oforo, dur1ng and subsequent to tho conference hold on Carrier's 

Octobel' 22, 1975 llot1ce, the Employees contended that such llot1ce 

was invalid becaoso there was en ox1sting agreement, effective July 

1, ~067, between the parties and which agreement encompassed ex-

tended through fre1ght runs 1n the territory in question. Further, that 

Section 4 of sold Article VIII stated that tho adoption of Article VIII 

was net to affect existing service ·or agreements 1n effect prior thereto. 

In light of their pos1t1on, the Employees refused to bargain on Carr1er's 

Hotico. They requested establishment of a Public Lew 9oard to deter· 

m1ne Carrier's right to sorve such a Hot.ice. 

Cerrier disogreed therewith, contending that it hed ecqu1red a r1ght · 

under sa1d Article VIII, that it d1d hove 6UCh r1ght to 6erve e request 

to establ1sh 1ntra-sen1or1ty d1str1ct through freight service thereunder, 

that it had peld o blg pr1co therefor by the lletional settlement entered 

into on Hay 13, 1071. tarrier had requested the estebl1shment of an 

Arbitration Ooard, as provided 1n Article VIII, of sa1d Hay 13, 1971 

llaticnel Agreement, to resolve tho quest1on as to its right, as well 

as rocommend1ng tho terms and cond1ticns for the new pro11osed service. 

·3- Award lie. 1 

Tho difference between the v1ows of the part1os: led to the establishment 

of this eoard _to resolve the procedural issue raised. 

Corrior, as the result of a merger, is the successor roilrood company 

bf the former Seaboard Air Line and tha Atlant1c Coast Line Railroads . 

. A llestor Horger Agreement fn connection th~rew1th 1 wos negotio,od 

by the part1es end pursuant therftto, 9istr1ct Impleme0t1ng ·Agreements 

also were nogot1oted and made effective July 1, 1067. ·The lat tor aqroo-

Carrier's Exhibit 25 
2 of23 



., 
···• 

··. 

ments covered, amoog other thioos, the consolidation of ell engineers' 

former seniority distr1cts into six (6) new sen1ority districts. Tho 

seniority district here involved is tile Western 01str1ct which is covered 

by Jmplementino Agreement tlo. 4, effective July 1, 1967. 

Article H, therein - "11estern Sen1or1ty 1>1str1ct-Zoning", provides 

i o Sect 1 oo i. , "Seof ori ty Zoo es", Paragraph (c) "Fi tzoerel d Zoo a•, 

thnt: 

"Road service orig1net1no ot end/or term1naled at FHzoerold 1oclud1og 
road service up to but not includiog Henchestor aod down to but not 
iocludtno Waycross oo the Wnycross·Henchester lines ... " 

"llote: Engineers of. th1s district will hove the right to operate the 
extended through froight service la eccordaace with the provisfoos of 
Article JV ~ere1n between: Fitzgerald, Georgie, end Jecksonv11le, 
Florida. (Vle Waycross, Georgl a) .... " 

"Section 2 • District Terminal' Restr1ctioos 

"(a) Freight engineers w111 oot be operated through the term1nel of 
/\tlenta. Henchester. Fitzgerald. Oirmioghem, (excluding those through 
freight oss1gomeots spec1f1ce11y covered 1n /\rt1cle JV herein .... )" 

Ourioo the negotiations of the eforemcntioaed Jmplemeoting Agreements, 

eod at the insistanco of Carrier that there be a rule to cover inter. 

divisional, inter·senior1ty, intre·div1sional ood intra·seniority ruos, 

the parties negotiated a rule oo tho subject matter, 1. a. , Article IV 

"Extended T~rough Freight Runs,• llffective July 1, 1967. The Corr1er, 

thereafter, advised the employees that the axpaoded seniority districts 

and /\rticle JV had 001'1 disposed of 1ts llovember 2, 195g Section G 

Uotice on the subject matter of inter-divisional, etc., service. 

Said Article JV is e detailed, comprehensive rule providing terms eod 

cood1tioas cover1og the establishment. implementation aod operotion 

of intor~d1v1s1onel and iotar·seniority service. However. such service. 

by the prov1s1oos of /\rt1cle IV, ls pred1ceted exclusively on 1ts be1ng 

operated solely on a traffic or corridor coocept 1nstesd of an operation 

between two dosigoatcd term1oal s. 

Article IV • •Extended Through Freight Runs" - provides, in part: 

~Section 1. Conditions 

"Extended through freight runs such es 215, 1g3, end Oi (end Ccp:f••pond· 
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ing northbound trains) may be opornted between tcrrninals designated in 
paragraph (c) below within the Western Seniority District under the 
following conditions: 

"(a) When extended through freight runs oro assigned or contempllited 
by this Article, they will operate each way throughout the new merged 
system.in the follow1ng corridors: 

•(6) Dirmingham end/or Atlante to Lakeland-Winston via Henchester· 
Fi tzgorald ·lfaycross-Oupont -lli gh Spri ngs·Ounnol lon. 

"(7) Dirmingham Md/or Atlantn to Jacksonville (DoldYlin via Hanchester
Fitzgerald·flaycross) .... 

"NOTE: Those runs assigned Atlante to Lakeland •.. will operoto 
either straightewny or turnaround between Fitzgerald end \1ayoross 

(b) Peregroph (b) provides that while tho oxtondcd runs are not in. 
tended to do local work, otc., thet if performed the engineer will 
be allowed octuRl time with e minimum of i hour for each ouch 
occurrence. 

(c) Paragraph (c) provides that 1f such runs stop at more than three 
points enroute for the purpose of making o change in train content, 
the same monetary consideretion in paragraph (b) el so applies, i. e., 
1 hour 1111n1rnum. 

(d) Paragraph (d) prohibits calling engineers off oxtendcd rune to per
form other service except in emergency, but if so usod they ere to 
be mode whole. 

(c) Paragraph (o) provides for doadheading tho engineers to tho opposite 
term1nal should ono leg of h1& run be annulled. 

·section 2 - Compensation", paregrophs (•). (b) and (c) provide that, 

ameng other things; 

"Engineers ess1gned to such runs w111 receive paY.mont for all milos of 
thet ess1gnment up to 200 et the snme basic rote es provided for the 
first 100 miles under the June 25, 1004 llational Agreement; that en
gineers on these runs may operate through Fitzgerald; that overtirne 
is to be computed on the basis of 25 miles per hour; and that held·nwey
from-hemo torminHl time is to be paid eng1neers in such serv1ce for ell 
time 11r excess of 20 hours. 

"Section 4 Adcl1tlonol Extended Through Service" 

"Add1tionol extended through freight sorvlca may be assigned to supple· 
ment the service described hereinebovoi but it must meet the same 
criterin cs sot forth in Sectioes i, 2 and 3 of th1s Article. How assign 
monts and/or runs fnvolving •.. service through tlenchester, Fitzgerald 
or Waycross to terminals other than Fitzgerald, Waycross snd Jacksonv1110 
w111 not bo inaugurated, except by Agreement between the parties . 

.. Sect.ion 6 

'!\4hen extended assignments ere mode on this seniority dietrict, they 
will bs given a special identif1cetion syrobol or name ond, if operated 
over en adjoining district ol'· districts es part thereof, the Same rules 
and conditions w111 apply to these runs on tho edjoin1ng dlstr.1ct or d1s-

. triCts or part thereof and through the entire corridor: e.g •• .2.1chmond 
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to tl1am1 end/or Tampa . 1 

The record shows that there ere no "'Extended Through Fre1ght Runs" 

currently 1n operet1on under Article IV. 

The Employees served Sect1on 6 Not1cos in llay ond Octoher, 1960, to 

rev1se rotes o1 pay and for some new rules. Carrier servod o Sect1on 

6 Hotico in lfovcmbnr, i969, for somo ocw rules, ono of wh1ch proposed: 

"D. Establish a Rulo to Provide that: 

"1. The Carr1er shall have the r1ght to establ1sh, move, conso11date and 
abolish crew term1"nals to merge ond conso11date senior1ty distr1cts ond 
to estab11sh lntor-dlvls1onal, 1nter-senlor1ty district, Intra-divisional 
Intra-seniority dlstr1ct runs In assigned and unassigned (1ncludlng extra) 
service, on o1ther a one .. way or turn-around (1ncluding short torn nround) 
basis end through established crew terminAls. The rioht to operate such 
runs as may be established under the provts1ons of this rule will be free 
of the imposition of any rostrictions as to the class of traffic which may 
be handled or ·os to the or1oin or destinet1on of ony empty Or loaded cars 
moving on such runs." 

Cerr1er turned sa1d Sect1on 6 flot1cc, along with its power of attorney, 

over to the llet1onal Railway labor Conference, Carrier's Hationel ne-

gotlotlng representative, for hand11ng and disposition on o llotlonol or 

industry-wide basis. Carr1er tried to prevail upon the Employoee to do 

11kowtso with 1ts llat1ono1 nogot1at1ng group. They refused. Tho Employee 

sought a Court Order restraining Carrier, or the1r representative, from 

attompt1ng to require tho Employees to barga1n nat1ono11y. Ultimately, 

when assured by tho Employees flet1onal representatives that by ad.d1ng 

the appropri0te language "end/or agreements 1n effect• to proposed 

Article VIII's Section 4, that Art1cle IV of their District Implementing 

Agreements, effective July 1, i967, would thereby be protected, the Em· 

ployees then moved to havo tho court case d1sm1ssed. Tho Employees 

then, gave their power of attorney to the1r National barga1nioo rep

resentatives end the EMployees then bocame n party to the llat1onal 

Settlernent of Corr1er's llovember 1069 llot1ce, resulting In tho lloy 

13, 1971 9lE llat1ona1 Agreernent. Included thore1n was Article VIII 

which, in part. providee: 

"Artlclo VIII Inter-divisional, loter-senior1ty District, 
Intra-d1v1s1oool and/or lntro-son1orlty Dtstr1ct 
sorvlco (Freight or Passenger) 

"Artlcio 4 of the lloy 23, 1952 Agreement 1s amended to reed ~follows: 
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"i. Hhoro on fndividual Carrier not now having the right to establish 
..•.. intro~sen1or1ty dietr1ct eervicc, in freight service .... , . the Cer 
shall g1ve at laast thirty (30) days' written notice to the Generel Chai 
of the Committee ... - . involved, of its desire to establish service., .. " 

"'3. In tha event tho Corricr .and such committee ... cennot agree on the 
matters provided for in Section l(a) and the other terms and conditions 
referred to in Section 2 above, tho parties agree that such dispute shal 
ba eubmitted to arbitretion under the Railway Labor Act, os amended 
within 60-dnys from tha dAte of notice by tho Corrier of its intent to 
asteblish service pursuant to Article Vlil. 

"'4. Inter-divisional, inter-seniority districts, intra-divisional or 
intre-seniority district service and/or agreements in effect on the dote 
of th1s agrce10ent arc not effected by this Article VIII." (Underscoring 
supp11 ed.) 

"6. This rule shall become effective September 1, 1g1i, oxcept on such 
Carriers as may elect to preserve ex1et1ng rules in practice, end eo 
notify the authorized employee ropresentetives on or before August 1, 
1971." 

Article VIII, 1n the absence of any Carrier notice servad under paregrap 

6 quoted above, became effective on this Carr1ar September 1, 197i. The 

partiee, subsequent tharato, incorporated soid Article VIII into their 

schedule Agreement os pr~sent Articlo 42, 

The Employees ora to ba complimented for the quality of the1r prasenta-

t1on. They presented tha1r case in e most eloquent manner which helped 

to clarify a complex situation concerning tha Western District Implement 

1ng Agreement. lha position of the Employees, es{iantially, was thtit 

Carrier, insofAr as its notice was concerned, hos a right to establish 

intra-eeniority district service souoht therein, but can only do so unde 

the terms of the Hestern District's l\grccmcnt Article IV, "Extended 

lhrough Freight Runs" i that s8id Article IV prohibits the Carrier from 

running through Fitzgerald except on the bas1s of an extended run; that 

the prohib1t1ng language of Sect1on 4 of Art1cle Vlll (now Art1clo 42), 

specifically bars Carrier from usfno said Article as a basis for service 

its October 22, 1975, llotica; that 1f Cerriar das1rcis the service to opa 

in tho same manner es outlined in tJle1r October 22 Notice, then 1t must 

wait for the expiration of the currant moratorium ond then Carrier would 

be free to serva a Section 0 Hotico to achieve same. 

Thus, as the Employees viawcd this situation .. excAnt fnr nn ArlRrt.11r:At1nn 
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of Article VIJI to passeager service and froight sorvice operated totell 

outside the defined corridors, Carrier achieved nothing from serving 

their Sect1on 6 Notice in Jlovember 1969, which ultimately resulted in 

the edopt1on of Article VIII in the OLE- llet1onal Hay 13, 1971 Agreement. 

Carrier disogrees therew1th. It argues that both rules, the i967 Jrnple-

ment1ng Agreemeats end Article VIll, ere applicablo on this property. 

It overs that pr1or to adoption of sold Article VIII, 1n the Hoy 13, 1g7 

OLE llet1onel Agreement, Carrier had an agreement rule providing for the 

ostebliGhment of intro-divisional runs, but only with a "corridor" re-

quirement. Carrier avers that both Agreement Rules, the July i967 

Implementing Agreement end Article 42, have e side by side posture 

witheut a thread of conflict in their provisions or i~tent with respect 

to operet1on. 

The conflicting pos1t1ons br1ng 1ato focus a question as to the signific 

if eny, of Section 4 of Article VJJl on Agreements existing prior to 

adoption of seid Article. Sect1on 4 thereof provides: 

"Iater-divisienal, inter-seniority district, intro-divisional or intra
sea1or1ty district service and/or Agreements in effect on the dotes of 
this Agreement aro not affected by th1s Article VIII." (Underscoring 
supplied.) 

The Board uaderstends that the purpose of the above underscored words 

was to accomplish tho prosorvet1on of any terms end conditions governing 

1nter-d1v1sional, etc. 1 service aad/or agreements in effect, or agreed t 

prior to Hay i3, 1971. At best such language could only be construed as 

haviag been intended to act es a status quo on the '\hen cxistiag service 

or agreements covoring the services contemplated by Article VJJJ. The 

Ooard fiads that the local Agreements of July 1, i967 were preserved. 

Suell finding of course raises the question, as to the rights, 1f ony, of 

beth perties under both Agreements, 1.e., Article Vlll and the July 1, 1 

·Agreement. The Employees offered Awards to de·r~onstrete that whore

inter-divisional service, etc., was in existence Articlo VIII was held t 

be not epplicBble ond whcro "servi:ce" aad "agroemente" eppear in 

Article VIII they ore synonymous end i110s this Doard should ~kew1se 
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hold that Art1cla Vlll to ho not epp11ceble. The Ooard would understand, 

from Awords No. 1 of Public Low Board Uo. 122g end Public low Ooerd 

llo. 1505, submitted by the Employeos, thet the right to roerrenge or 

1ncreeso such serv1ce that ex1sted prior to Hey i3, 1971, was found to 

be not coveted by seid Article VIII. Such changes, of course, ore not he 

involved. 

Having found that the July i, 1g67 Agreements were preserved, e key 

question that must be first answored is, "Ooes Corr1er have the right 

under Article IV of tho July 1, 1067 Implementing Agreement No. 4 to 

establish the specific lntro-sen1or1ty district freight service os sought 

In 1ts October 22, 1975 llot1ce to the OLE Generol Cholrman?" Article 

JV of such Agreement grants Carrier the right to establish, or implemont, 

only a fre1ght service operation called "extended froight runs." Such 

runs under tho i967 Agreement must be operatod on e "corridor" con-

cept'within that particular seniority district involved end also the cste 

lished freight corridor of any other seniority district over which that 

train mey be operoted. Simply stoted, this rigid contractual require-

mont means that if Carrier desired, es hore, to operate from ~erminol 

"'C" through Terminal "O" to Terminal "E", the mandatory requ1rements 

of Article I~ meon that in addition to operating the service "C" to "E", 

Carrier must o1ther opareto tho 1nter-div1sional or intra-senior1ty serv1 

or pey os if so operated, the engineers involved in, from Torminals "/\" 

end "O .. vnd Term1nals "F" to "Z", if the traffic wore destined that fer. 

·This contrnctual requiremont means that such freight service runs woultl 

then be caused to run, or Carrier would pay os if they were so run, for 

beyond tho terrftoriel 11m1tat1ons that Carrier, from a sound operating 

ond efficiency v1ewpoint, might otherwise desire or conte1nplote. Con-

sequently, the answer theroforo to thl) question raised herein is, "Ho, 

Carrier does not have such right." The Employe.es, es did Carrier, . 

have st.ipuletod that th·e type of sQfvice ae sougtit end requested under 

the October 22, 1075 llotice could not bo establit;hnrl 11nrlAr Arti"1"' t\I 
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of tho July i, i967 Implementing Agreement. 

Tho record thus impols the conclusion that while the terms end coo-

ditions of tho July 1 1 1967 Implementing Agreements were not effected 

by the adoption of Article VIJJ, sei<.I terms end con<.litions neither con

templated nor permit of the type of freight service thet may be re-

questod under Article VIII. The 9oard finds that the Hay i3, 197i 

9LE Hnt1ona1 Agreement was <.losigned, in exchange for large wage 

1ncrco6e6, to remove certoin nrt1f1c1a1 contractual barr1or6 es re-

flecte<l by the v~r1ous Rules agreed to therein end to thereby improve 

the efficiency of Cerrier's operations. Article VIJI was one such Rule. 

In such circurnstonces, it woul<l be unreasonablo to conclude that Article 

JV of the i967 Agreement shoul<.I be here hel<.I applicable which when 

compared to llationel Article VIII tends to restrict the efficiency sough 

in Carrier's operations. Further, if there bo o conflict between two 

Agreements on the se111e 6Ubject, the later Agreement thereon 16 con~ 

strued to be held applicable. Consequently, the 9oar<.I finds that in 

such circumstances the prerequisite to an application of Article 42 

(Article VIII) which, in part, provides: 

-12- Awar<l llo. 

"Where en individual Garricr not now having the right to esteblish ..• 
i ntredi vi 6 i ona l or int roseniori ty district 6ervi ce, in freight 
service, con6iders it adviseblo to establish such sorvice, the carrier 
shell givo at leest thirty days' written notico to the Generol Choirman .. 

has been met. lhi6 Cerri er does not now have the right to establish the 

service that it desires. 

Therefore, the goard finds that Carrier's Notice of October 22, 1075 

was properly served pur•uant to Article VIII of tho Hoy 3, i97i OLE 
I 

Notional Agreement, Carrier hed the contractual right to svrve such 

notice. He thus tint.I that the Ouestion et l6sue mu6t be answered in 

the effirmativo. Hh1le 1t may well be that the terns eod. conditions con

tained in Article JV may well ultimately be made epplicrible to t~is pro-

posed service, ~uch must resUlt fro.in the 6Ubsequent negotiations re- . 

quired under the ·October 22, i975 llot1ce .. 
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., Aword: The Ouestior\ et lssue is affirmatively onswered i.e .• "Yes, the 
Cnrrier•s tlot1ce of October 22, i975, was, end is, valid.• 

R. D. Curtie, Employeo Uember 
Dissent Attached 

l>. C. Sheldon, Carrier Hember 

Arthur T. Van Wart, Chni rmon 
end Ueut ra 1 Hember 

Jssuod at Jocksonvillo, Florido, January 25, 1977. 

EUPLOYEE' S DISSENT TO AWARD 
110. 1 CASE llo 1 OF PUBLIC 
LAH OOARO 110. «<1G79>» 

lt is extrarnely difficult to write o cogent dissent to an 
erroneous Award os this one without getting into an fn depth 
exposure of the salient facts thet should have been controllino 
in this Award. 

OUESTIOll AT ISSUE: 

"ls Carrier's llotice dated October 22, i076, which was 
served pursuant to Article VIII of tho llay 13, 197i, 
Uational Agreement for lnterdivisional Freight Servieo 
between the tarminol of Hanchester and Waycross, Gaorg1e. 
through tho terminal of Fitzgerald, Georgie velid when 
the restrictive provisions of Article VIII spacfficnlly 
exempt tho application of Article Vil! to existing Rules 
on a property which hove lntar-lntl·e dfvisionol end/or 
lnter·lntra Seniority District Runs Rulo such es the 
extended run rule between the parties here in dispute." 

To determine whether Carriar~s llotice fs valid one must look 
to th• provisions of Article VIII of tha Hay 13, i97i llntionnl 
Agreement end the provisions of the •extended lhrough Freight 
Runs" rule which became effeetivo on tho property July 1, 1967. 
These rules ere set forth in part in the A\'/ard on pages 4, 6, 6 
end 7,· howover, tha "Extended lhrouoh Freight Runs" rule is 
quoted bolow in 1ts entirety: 

ARTICLE IV 

F.XTEllDEO TllROUGll FREIGHT RUllS 

Section 1. Conditions 

Extended through freight runs such es 215, 103 end 
81 {end corresponding no1·thbou11d trains) ll'IBY be operated 
botfiean terroinal dasigoatad in paragraph {f) below w1thin 
the l~estern Seniority District under the following 
conditions: 

{•) Whan extended through froight runs ore assign-
ed es conteropleted by this Article they will op~rote each 
way throughout the new merged system fn ttie follo\~iilg 
corridors: 

{f) Richmond to Hiami vie Rocky ttount---Floranca---
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Savannah- - -Jacksonvi l la- - - (Daldwi n) - - -Hi 1 dwcod, or Raleigh 
- - -llaml et - - -Fl orcnce- - -( either st raightawoy or turna
round between Hamlet and Florence.) 

(2) Richmond to Tampa vio Rocky Hount---Florence--
Savannah·--JacksonvillD---Sonford (or Jacksonville--
(Baldwt n) - - -Htldwccd) . 

(3) Richmond to Birmingham via Ralcigh---llomlat-·
Honroe • • ·Abbevi 11 e· ·-Atlante. 

(4) Richmond to Bostic v1o Raloieh---Hamlat, 

(5) Savannah to Spartanburg via Yemassee or Fnirfex 
---Augusta. 

(6) Birmingham and/or Atlanta to Lakeland·· -f/1nston 
vi a 11anchaster. - -Ft tzgero 1 d· - -Waycross •• -9uPont-. -111gh 

. Springs-· -Ounnel lon. 

(7) Birmingham and/or Atlanta to Jacksonville 
(Uol dwtn) vt a Hanchostar- •• Fitzgerald. - -Haycross. 

(0) Jacksonville to Columbus and/or Hontgomory via 
TR1lahessee--·Dainbr1dga. 

(g) lakalend---Winston to Hontgomery via Ounnallon 
- - -\-/i ldwaod- - .. Jocksonvi lie (Oaldwin) - - -Savannah-· -Florence 
·.-Rocky Hount. 

(10) H1nston·--Lakeland to Richmond vta Dunnellon 
•• -H11dwood·. -Jacksonvi 11 a (Bal dw1n) - ·-savannah· -
Florence- - -Rocky Hount. 

llOTE: Those runs assigned Atlanta to lekeland--·Winston 
vi a ltanchaster· • • fitzgero ld· ·-Waycross-· ·DuPont w111 
operate aithar straightnway or turnaround between 
Fitzgarald end Heycross. 

(b) It 1s understood that the extended through freight 
runs contemplated by this Article iv are bona f1de through 
fra1ghts, and it is not 1ntendad that these runs be re
quired to perform local freight work such os station, 
plant and industry switching. If, howaver, such servica 
is required·of a crow in tllis extend6d through fraight 
service said engineer will be ollowed tha octu~l ti1ne 
consumed with a minimum of 1 hour ot pro rato rate for 
each occurrence in addition to all other compansotion 
for the day or trip. · 

(c) If on engineer in extended through freight service 
is raquirod to stop at more then three points anroute for 
the purpose of making ony change in the train content 
(other than setting out a bacJ order car from his trein) 
said engineer in.this extandad through freight service 
will be allowed actual time in tho aggragute with a 
minimum of 1 hour at pro rota rate 1n addition to all 
other compensation for the duy or trip. 

llOTE: It is undorotocd that tho provisions of tho 
conversion rule of the engineere' schedule aorae
ment ore hereby set aside in the opplicetion of 
paragraphs (b) and (c) of this Sact1on 1. 
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(d) Engineers assigned to the extended through runs 
contempletod hereby will not be celled off their ossign
rnents to perform other service except in emergency. ond 
when so used will be guaranteed not less than the earn
ings of their regular ossignn:ient, subject to temporary 
passenger vacancy rule in the schedulo ogroement. 

(e) In tho event a leg, or one (i) side of eny of these 
extended through runs is annulled, the offected engineer 
w111 be deodheeded to tho opposite terminal of tho run 
to protect the return trip of hfs. run. 

(f) (ng1neors so assigned between: 

(1) llanchestcr end Waycross via Fltzgorold will be 
ollowed 20i miles in each direction. 

(2) Atlonta and F1tzocrold vlo llanchostor will be 
ollowed 206 miles southbound ond 207 miles north
bound. 

(3) Fitzgerald ond Jecksonvllle via flaycross will 
be allowed 144 miles in ooch direction with tho 
work between Fitzgerold ond.Jucksonville to be 
prorated with the engineers of the Eastern 
Seniority District. 

Section 2. Compensation 

(a) Engineers assigned to those extended through 
freight runs shall bo compensated for ell miles of the 
assignment up to 200 et tho basic rates provided for the 
first iOO miles under the June 26, 1064 ffetional Agree· 
1nent. 

Engineers on extended through freight runs may be 
operated through terminal of Hanchester, Fitzgerald or 
Waycross. 

{b) For the purpose of computing overtime in extended 
through freight service time shall be computed.on o basis 
of 25 miles-per hour. 

{c) Engineers in extended through freight service 
held at the away-from-home terminal of their assignment 
in excess of 20 hours "shall be placed on duty for pay 
purposes et the regulor rote per hour poid them for tho 
last service performed. Tho held-m'lay~frorn-home tenn1na1 
time sholl ceoso ot the time pay begins or when dead
heoding· ct the time tho troin leevOs tho terminal. Pay
ments accruing under this rule shell be paid for separate 
and epert from pay for subsequent service or deedhoed1ng. 
Should an assignment be onnulled ofter the expiret1on of 
20 hours, the affected engineer will remain on duty for 
pay purposes (at tho rote of service lost performed) up to 
octual deadhoed departure. 

• 4 • 

Section 3. Assigning llome Terminals 

It is further egroed that with the estoblishment of 
o)ttendod through runs a consfdoration will· be given by thr; 
parties locelly to the ostabl1shfnii of home t11rml.nal.s at 
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eithnr end of the assignments, end add1tionolly, if neces
sary, v step off arrengcment at Henchnster, Fitzgerald or 
Waycross on onc leg of the trip, for the purpose of oc
commodeting engineers on the seniority roster os of the 
effectivn data of this agreement, who ere assigned there
to ond now hove thnir residence et one of these terminals. 
Should the parties locally foil to settle ony request madn 
in tho oppl1cetion of this perogreph, same with all the 
facts will he referred jointly to the Director of Personnel 
ond General Chairman ond settled in conference. Enginenrs 
changing off at Hanchoster. Fitzgerald or Waycross will 
be compensated for the first 100 miles only at the basic 
thraugh freight rates. 

llHERPRETAl!OH 

Question: Would the extended through rotas as con
templated in Section 2 {a) epply to those engineers aperot-
1ng one leg of the nxtendcd run through Henchester, Fitz
gerold or Hnycross? 

Answer: Yes. lt is intended that all extended run 
rules would apply except for Section 2 (•) \'~1en changing 
off et Hanchastor, Fitzgerald or \./aycross. 

Sect inn 4. Additional Extended Through Service 

Add1tional extended through froight service may be 
assigned to supplement the extended through freight ser-
vice described hereinebove; but is must meet the seme 
cr1terie as set forth in Sections i, 2 and 3 of thls Article. 
Now assignments end/or runs involving extended through 
freight service thraugh Manchester, Fitzgerald or Way-
cross to terminals other than Fitz9erald, Waycross ond 
Jacksonville will not be inaugurated, except by agreement 
between the perti es. 

Section 5. Oualify!ng 

{a) Engineers in1tielly assigned to the extended 
through freight runs os set forth herein, end those who 
bid in or cloim them es regular essiQnments beginning 
with their inauguration will be quPlifiod, by Seebaard 
Coast line Engineer Pilots. for the some undor full pay 
of the assignment. Engineers who stand to perform relief 
snrvicc on tho extended runs, es set forth herein, will 
take their turns end bo qualified, by Seaboard CoaSt line 
Engineer Pilots, under full pay of the assignment. Jn no 
event will cnginoers ho quolif1ed until they have made et 
least five round tr.ips ovnr the unfamiliar ~erritory. 

{b) Jn order to provide for tho prompt qualification, 
ell engineers celled for pilot service on an extended run 
over thcir old seniority district end who ero not quBlificd 
over tho ant1r& territory of the ossignmont, may be required 
to begin or extend their trip over the entire territory 
of the run for which celled In pilot service and to qualify 
On that territory of the run over which not qualified. 

Section 6. 

'·nien extnnded assignments era rnede on this seniority 
district they will be given a special identification sym
bol or name end, if operated ovor an adjoining district 
or districts or pert tlu~reof. the serne rules Bnd cohditions 
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ville, the engineer would be deadheaded to tho opposite 
terminal (Jacksonville) to protect the roturn trip of the 
essignrnent. 

Question 4: Train TT23-175, for oxomplc, is assigned 
os on extended th1·ough freight run Richmond to Savannah. 
At Savannah, the train is split, with TT23 operating Sav
annah to liiemi via Wildwood and 175 Sovonnah to ~ackson
ville. Would the extended run rules apply to engineers 
handling both TT23 end i75? 

Answer: Yes, os TT23 1s assigned as an extended run 
operating throuoh Daldwtn to Hte1ni end 175 ts ossigned 
as an extended run oporetino Savannah to Jacksonville. 

Question 5: Trotn i75-27, for example is assigned es 
an extended through freioht run operating Richmond to 
Jacksonville with e diversion at hamlet of llo. 27 llemlet 

·to Bi1·minghem. Would tho extended run rules opply to 
engineers handling llo. 175-27 and llo 175 ond llo. 271 

Answer: Yes, because tho symboled troins ore so 
assigned to oporoto in tho specified corridors. 

Question 6: Troin 105 is not assigned as en extended 
through freight run, yet this assignment operates through 
tho same corridori e.g., n,ichmond to Tampa, as does 
Train 109, which is assigned os on cxtonded run. \</ould 
the oxtended run rules apply to train 195? 

Answer: Ho. The run must be designated end assign
ed as en extended run in occordonce with this Article IV 
before tho extended run rules apply. 

Question 7: Train 109 is assigned os an extended run 
frorn Richmond to Tempe. If tho number and/or symbol 
of tho train is changed intermittently et Florence end 
i09's connection is operated through to Tampa under 
another number, wculd the extended run rules opply to 
engineers protocting tho assignment from Florence through 
the reJOaindcr of the corridor to Tampe? 

Answer: Yes. It 1s not contemplated that tho oxtended 
run rule• would bo nullified simply by changing of the 
number or symbol of the train if there is sufficient 
troffic to justify continued operation through the corridor. 

Section i of Article VIJl reads in part: 

"Hhere en individual Carrier not nov1 having the right to 
establish interdivts1onal, intersenlortty distrtct, 
intradlvlstonal or 1ntrescntor1ty district service, In 
t•·oight or passenger service, ·~:. ... " (Underscoring 
supp11ed) 

Section i and Paragraph (a) thereof, of the "Extended 
Through Freight Runs" rule roads es follows: 

"Exteridod through freight runs such as 2i5, i03 and 81 
(ond corresponding northbound trains) may be operated 
between tenntnal <1osignoted 1n Paragrnph (f) below 
within the Western Seniority 9tstrict under the follow
ing conditions: (Underscoring supplied) 

(a) When extended through freight runs ere assigned es 
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contemplated by this Article they will operote each 
way throughout the new merged system in the follow
ing corric.lors: (Unc.lerscoring supp11ed} 

Sect1on 6 of the "'Extended Through Freight Runs .. rule 
rcec.ls 1n port os follows: 

"'Hhen axtendec.I assignments ora rnac.le on this sen1or1ty 
district, they wlll bo given o speciol idontlficotion 
symbol or nsrne and, if operetec.I over an edjofn1ng d1strict 
or d1str1cts or part thereof, the same rulos enc.I cond· 
dltions w111 opply to these runs on the adjoining district 
or d1 str1 cts or part thereof enc.I through the ent1 re 
corridor. e. g., RichJ11ond to Hiam1 enc.I/or Tampa 
(Underscoring supplled) 

Tho Carrier had, ond still lms, the right to estoblish 
tho sorv1ce they seek, providec.I they comply w1th tho terms 
end conc.11t1ons of the Agreement presently in offect. They 
agree that the present "Extended Through Freight Runs" rule 
end Article 42 (Article Vil! of the Hay i3, i97i Agrceinent) 
of tha. schedule agreement, hove a s1de by s1de posturo w1th
out 0 thread of conf11ct in the1r prov1sions or intent with 
respect to the operation. 

The Employees ere in full egreement w1th the Cerricr to the 
extent that, Art1clo VIII of the Hoy i3, 1971 Agreement has 
system w1c.le app11cat1on to passenger service and fre1ght serv1ce 
totally outside of tho corridor operation specified in tho 
,.Extended Through Fre1ght Runs"' rule; one.I thet the "'Extended 
Through Freight Runs" rule hes epplicet1on to service totally 
or partly within the specif1ed corr1dors, such os the sarvico 
Carrier is now seeking. 

The Neutrel states ot tho top of page 6, "'The record 
shows that there are no "Extenc.lec.I Through Freight Runs" current
ly 1n operation under Art1cle JV."' The Employees stetcc.I dur1ng 
the "oxecutive sessions" that the ''Extended Through Freight Runs" 
rule had been pleced into effoct on tha property end olthough, 
none were presently ossigned, there were runs operated under 
such rule subsequent to the effective c.lnte of Article VJJJ 
of the Hey 13, 197i Hational Agreement. Jn feet such runs hove 
been operated in tho same territory here1n d1sputo. Oespite tho 
relevance of this information, the Heutrol chose e1thcr to ignore 
or to "di.stinguish" 1t beceuse of his aversion to nu111fy tho 
epp11ceble sections of the ''F.xtonc.lec.I Through Fre1ght Runs" rule 
in preference to adopting e negative onswer to tho question et 
1ssue. 

Section 4 of Article Vil! of the Hay i3, 197i national 
Agreement reeds: 

"Jnterc.livisional, interseniority dis.trict, 1ntrodiv1sione1 
or intresen1ority distr1ct serv1co end/or agreements 1n 
effect on the date of th1s Agreement ere not effectod by 
this Article Vlll." 

Tho Employees cited Awards llo. i of Publlc .Low Board 
llo. i229 aild Public Low Board 110. 1595. Jn both of these 
coses the Carriers took the pos1t1on thet SeGtion 4, of 
(lrticlo Vlll of tho Hay 13, 1971 llational Agreement woro 
contro111ng. They contended that •1nterdiv1sionel interseo
ior1ty district servica one.I/or agreements in offect o·n the 
dote of this Agreement oro not affected by this Article 
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VIII." (Underscor1ng supp11od) lleutrols Harold H. Heston of 
Publ1c low Ooord llo. 1505 ond Jocob So1donborg of Public 
Lew Boerd Ho. 1229 both held that Cerr1er's pos1tion was 
correct. Ueutrel Weston had this to seys 

"Sinco Carrier did not notify the Orgenizetion pr1or 
to August 1, i971, of eny elect1on pursuant to Section 
6 of Art1cle VIII, 1t 1s cleor that all of tho terms 
of Article VIII beceme effective on its system on 
September I, i07i. Among tho tertns of Article VJII 
end part and parcel of thet Role is section 4 which 
stipulates that 1nterdivis1onal, interseniority 
district sorvfce in effect on Hay 31, 1071 Is not 
offoctod by Article VIII." (Underscorlno supplied) 

~As of Hey 13, i97i, end fore number of yeers prior 
to that date, interdivisionel, intorseniority district 
service was in effect on· carrier's property only between 
Hhitehell end Oneonta cod between \411kesbarre end 
Oneonta. Accordingly, if Cerrier desires to establish 
interdivisional service between other po1nts, it must 
of course first comply with el I -the terms of Sections 
i,2,3 ond 5 of Article VIII sinco a timely election 
within the meanin(J of Section 6 hes not been made. 
llowevor, under the ploin laJJguege of Section 4, no 
electien wes necessery for service thet already hed 
been ostebllshed by Hay i3, 1971, inasmuch os Article 
VIII's requirements never applied to such service. He 
ere satisfied thet there is no omb1gu1ty or restrict~ 
ion in the parties' contractual lenguege regarding 
that point.• (Underscoring supplied) 

lhe position of the Cerriers in these two Awards is identi· 
cal to tho position token by tho Employoos in this ceso. Tho 
term •distr1ct service" which wes 1n dispute in the ebovo-reforred 
to coses is without question synonymous with the term nAgreements" 
es those terms appear in section 4 of the llay i3, i971 lletional 
Agreement. Yet in the fece of the opinions of two Heutrals who 
ruled on the some question herein dispute, this ueutrol chose 
to_1goore for reasons best known to himself. 

Tho E•ployoes in Attachment 5 (A throuoh G) of their 
Submission to this Doard set forth tho negot1at1n9 history 
of Article VIII which included copies of the proposols ond 
counter~proposals exchanged by the parties. Also included es 
Attachment 4 was e copy of o lotter dated Hey i2, i97D, address
ed to General Chairman H. L. Geiger, from President 0. H. 
Hllitmire, of the Orotherhood of Locomotive Engineers, who et 
that time was one of the principal Eloployee negotiators ond 
a signatory party to the Hay i3, 1971 Aoreemcnt. llis letter 
roods os follows: 

llr. II. l. 6o1gec 
General Chairman 
Seaboard Coast Line 
304 H. Orengo Stroot, Rm. 220 
P. 0. Dox 1232 
Leesburg, Florida 32740 

Dear Sir ond Drother: 

Hay i2, i976 

This is in response·tO your request for en 
oxp~enetion of tho negotint1no history of Suction 4 
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of Articlo VJII of tho DLE llationol Agreement of Hay 
13, i07i wh1ch reeds: 

"lnterd1v1s1onal, interseniority d1strict, 
intrad1vieionol, or intrnseniority d1striGt 
service end/or egree111ents in effect on the data 
of this Agreement ore not affected by this 
Article VllI. • 

Tho above provision became a part of Article 
VIJJ es a result of the negotiotions, and was intendod: 

i. To preserve the terms end conditions 
governing interd1visional, 1ntersenior
ity district, intrad1vis1onel, or intra
seniority distrfct service and/or agree
ments which hed been agreod to on indiv
idual railroad properties prior to tho 
Hey i3, i07i Agreement, and especially 
such terms ond conditions resulting from 
the Horger Agreements. The Horger Agree
ments specificnlly considered during 
negotiations includod, but was not limited 
to, the Ourlington Horthern lncorporated, 
Penn-Central Transportation Company, and 
the Seeboord Coast Line Railroad. 

2. To insuro that the provisions of Section 
1 of Article VIII providing for the full 
mileage rate of pay, for miles over one 
hundred (iOO), euitoble transportation, 
and meal elloYJences would be extended 
to interdivisional, interseniority district, 
intredivisional, or introsoniority district 
servico and/or agreements in effect on 
Hay i3, i97i. 

I arn sure that you will recall that the phrase, 
•serVice end/or agreements" os finally included in 
Section 4, came about as one of the conditions of your 

·General Committeo of Adjustment becoming a party to 
the llational Agreement of Hay i3, 1971. You will also 
recall that the inclusion of your General Committee of 
Adjustment was o condition which tho cerriftre insisted 
upon before agreement could be reached. Jn other words, 
the carrier's negotiating committee advised, that unless 
our General Committee of Adjustu1ent on the Seaboard 
Coast Line Railroad become e party to the Notional 
Hovemont, there would be no Agreement. 

I baliovo the evolution of Section 4 of Article 
Vlll cen best be depicted by showing the emergence of 
that particular port of-Article VIll as 1t developed 
throughout the negotiations in the form of p)·oposols 
end countorproposels passed across tha table. 
These proposals ere attached hereto ond identified 
below, by dat~ end the sponsoring party. 

Attachment 1 - Cerrior's Proposal handed:ecross 
the table on December .7, 1970. There 1s no 
provieion com?orablo to· Section 4 of Article 
VIII in this prop~sol. 

Attachment 2 - DLE Countorproposo l doted 
February 9, i97i. Item sixtoon liOl of 

Carrier's Exhibit 25 
18of23 



.' 

.. ·.·· 

" I 

this proposal contemploted the preservation 
of pr1 or Agree1!lents . 

Attachment 3 · Cerr1er's counterproposal handed 
across the teble on ttarch 11, 1971. There is 
no prov1sion comparable to Sect1on 4 of Art1clo 
VIII 1n th1s propose]. 

Attachment 4 - OLE Counterproposal dated April 
26, i071 1 Item 5 of th1s proposal contempleted 
the preservation of pr1or Agreements. 

Attachment 6 • Carrier's Counterproposal of Aprfl 
28, 1971. Item 4 of this proposal contemplated 
preservation of prior Agreements. 

Attachment 6 - 9LE Counterproposel of Hey 
3, 1971. ltem 5 of the proposel contemplated 
preservation of prior Agreements. 

- 12 -

Attachment 7 · Cerr1er's Counterproposal of 
Hay 7, 1971 v~11ch was 1n1tioled by the Chief 
Hegot1etors of the cerr1ers end the OLE. Wtth 
exception of the term "and/or agreements" 
Sect1on 4 of th1s proposal is the seino ns 1t 
appears 1n Art1cle VIII of the Hay 13; 197i 
Agreeuent. 

9etween Hoy 7 ond Hoy 13, 1971, ond ot the ins1st· 
ence of your General Comm1ttee of Adjustment, the 
language •end/or agreement," was agreed upon end became 
e P"rt of Section 4 of Art1clo VIII. 

Jn my op1nion, th1s written cv1dence of the negot· 
1ot1ng history of Section 4 shows that it was clearly 
intent of this Section 4 to prohibit the opp11cot1on 
of any pert of ·Art1cle VJII, 1ncluding Section 1, 
to 1nterd1v1s1onel. 1ntersenior1ty district 1ntrad1v1 ~ 
sional, or introseniority district service end/or 
agreements, 1n offect, on Hay 13, 1971. 

Fraternally yours, 

Isl D. II. lih1tm1 ro 
President 

The Cerr1er took no exception to the inclus1on of Attach· 
ments 4 or 5 (A through 6), nor d1d they present any evidence 
either writton or orally from the Cerr1er signatory parties 

to the Aoreement, which contrad1cted tho 1nforinat1on furn1shed 
by the Employees. Hor did the lleutral ask for or in any way 
seek 1nformat1on from the Corr1er negotiators es to the1r 
undorstonding of the 1ntent of Section 4 as reloted to the 
fastont d1spute. It should be noted that Hr. C. E. Mervine, Jr., 
.then V1ce President of Personnel en"d labor· Relet1ons, of the 
Seaboard Coast L1ne, was a signatory party t.o 1;he Agreement. 
Yot the llcutral, fn h1s frustrated ehempts to auste1n the 
Carrier position, chose to ignore the documented factual 
h1story of t/10 rul<t in edd1tion to the 1ntorpretot1on of onfL. 
of the drafters of tho rule. 
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1-lhon Article VIII of the 197i Agreement wee adopted on 
th1s property there 1s no quest1on but whet Sect1on 4 beceme 
just e& much o port of the Agreement os any other prov1s1on 
of the Agreement. Jt clearly stated in part, "'·--·d1str1ct 

service end/or agreements 1n effect on the dote of th1s 
agreement ore not affected by this Article VIII.• (Under· 
scoring supplied) 

Simply stated tho terms, "district service end/or 
agreements 1n effoct'" means thot the uExtended lhrough 
Fre1ght Runs• rule 1s on nAgreement 1n effect" ond 1s not 
effected by Article 42 (Article VIII of the Hey i3, 1971 
Agreement) of the prosont schedule agreement. 
(Underscoring supplied) 

lhe Neutrel set forth a pert of the Cerr1er posit1on on 
pages 8 t~ 9 of the Award: 

"lt overs that prior to adoption of said Article VIII, 
in tho Hay 13, i97i OLE llotionol Agreement, Cerrler 
hod en agreement rule prov1d1ng for the est:ebl1shment 
of lntre·divisional runs, but only with o •corridor• 
requ1rement. Cerr1er avers that both Agreement Rules, 
the July i967 Implementing Agreement end Artlole 42, 
hove e side by side posture without o thread of con· 
fl1ct in tho1r provisions or intent with respect to 
operations.• (Underscoring supplied) 

The Neutral states on pogo 10: 

nllav1ng found thet the July i, ig67 Agreements were pro
served, o key question that must be first answered 1s, 

"Does Carrier have the r1ght under Article IV of the 
July i, 1967 Jmplemeotlng Agreement llo. 4 to estebllsh 
the spec1f1c intre-sen1or1ty district freight service os 
sought in 1ts October 22, i976 Notice to the OLE Gen· 
erel Chairman?" (Unperscorlno supplied) 

As prev1ously stated tho Carrier does have the right under 
Article JV to establish the specific service sought provldlng 
they comply with the terms oriel cond1t1ons thereofs such Agree
ment having been preserved es stoted by tho Houtrol above. With· 
out quest ion both tho Carrier end the tleutrel agree that the 
"Extended Through Freight Ruos• rule is st111 in effect. There 
ere no excoptions token to ony pert of the rule, therefore, 
it is still in effoct Jn lts entirety. 

Cerri er admits the existing •Qreement did 77777 provide for tho 
e.steb11shment of 1ntred1v1sion runs with ?????? rcqu1rement. 

Tli1s is further effirmed by the feet that such service wes 
esteb11shed end even operated in the territory now 1n quest1ori 
subsequent to the effective date of Article VIII of the llay 
i3, ig7i Agreement. 

At·this point the lleutrol cortoinly hod sufficient evi· 
dence to 6nswer his question, •ooes Carrier hevc the r1ght · 
under Article IV········ to establish tho specific-service. 
·as sought in its -······ Noti.ce ·······", Out no, in contfn· 
uing hie diligent search for some bosis tor susteining the 
Carri8r's position in this Ccso, no matter how tenuous, ho gooe 
into greo~ detail on pages iO & ii of the Award to exploln tho 
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operation of the "Extended Through Freight R"uns" rule end its 
adversities from tha Cerrier view point. It is interesting to 
note thet his cxplonction definitely set out the procedure in 
which the proposed operation of the Corrior could be operated 
under the "Extended Through Freight Runs" rule. 

The entire theme of the /\ward rings with such ob-
servations in behalf of the Corrior os, "thot it had pcid n big 
price therefor"; "this rigid contrectuel requirement meens that if 
Corrier desired, cs here, to operate from Terminal "C" tltrough 
Terminal "P" to Termfnal "E", the mandatory requirements of 
Article IV meen thet in addition to operating the oervlca •c• 
to "E". Carrier must either operate the inter-divisionel or 
intre·Geniority service, or pny as if Go operated, the engineers 
involved in, ": "Carrier would pay os if thoy were so run.•; 
"far beyond the territorial limitations thet Carrier from a 
·Gound operating end efficiency viewpoint, might otherwise 
desire or contemplate."; "The Board finds that the Hey i3, 
i971 OLE National /\grDement wes designed, in exchange for lnrgo 
wage increeses"i "to thereby improve the efficiency of Carrier's 
operations"; "it would be unreasonable to conclude thct /\rticlo 
IV of the i997 Agreement shall be horo held epplioebln which 
when compared to llational Article VIJI tends to restrict the 
efficiency sought in Carrier's operations." (Underscoring supplied} 

The Heutral was informed sevcrol times during the hearings 
end the Executive seG$ions thet followed, as to the "cost" 
or "price• the employeeG paid for the vorious merger related 

.Agreeutents, including the "Extonded Through freight Runs• rule, 
however, not one time in the Award does he mention the cost 
or price pnicl by the Employees. llor the feet that tills Carrier 
got e rule nearly four years prior to many Cerriers receiving 
such n rule. 

The EmployDes stated during the hearings that if Carrier's 
position were upheld tho "Extended Through Freight Runs" rule 
may never be used by the Carrier egein. They would then have the 
vehicle to "piaco meal" en Jntcr~Jntre diGvisional operation 
elmost syGtem wide without ever heving to Comply with the terms 
end conditions of tho "Extondod Through Froight Runs" rule. Yet, 
he chose not to mention these fects nod quite obviously ignored 
them. 

The Ueutral in his desperate seerch for some basis to 
Gustain the Cerrier position stetes, "Further, if there be a 
conflict between two /\graemDnts on the same subject, the leter 
Agreement thcrDon is construed to be held applicable ... lie 
ettompts to ground this Gtetement on the folloVJ1ng: 

"The record thus impels the conclusion thet while the 
terms and conditions of the July i, 1gG7 Implementing 
Agroeroonts were not effected by the adoption of Article 
VIII, Goid termG an~ conditions neither contemplated 
nor permit of the type of freight service that mey be 
requested under /\rt1clo Vlll. The Doard finds thet the 
Hay 13, i97i OLE llotionol Agreement was designed, in 
exchange for lerge wege increases, to removo artifi
cial contrectual.befriers as roflected by the various 

-Rllles agreed to therein end to thereby improvo tho 
· efficiency of Carr1or's operations. Article VIII wee 
. one ;>.uch Rule. In GUCh circur:istences, it weuld be 

unraasohablo to conclude that Article IV of the 1967 
Agreement should be here held opp11ccblo wh1ch when 
oomper!l'd to lletional Art1cle VIII tends to restrict 
the efficiency sought in Carrier's operations" 
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It is quite obvious, frcm tho record before this Boerd 

ond tho shallow attempt of the lleutrol to justify h1s pos1t1on, 

there. ore no conflicts between the contractual provisions of 

the two Agreements, therefore, is it pUssible that "compassion" 

may have supercoded "judgement" in reaching the conclusions 

sot forth herein. 

Huch 1nore could bo written to show that the Award of 

Public law Board llo. <«1679>» goos far beyond tho jur1sd1ct1on 

of the Board. The record of this case is voluminous with 

respect to fects, ergumont ond evidence. A large portion of 

this materiel was completely ignored by the Neutral Uember 

es is obvious frcro a reading of his Findings. 

It would appear that the Heutral hes bowed to the whims 

ond fantosf es of the Carrier rather than relytng upon judge~ 

ment of tho integrfty of the involved agreements. in reaching 

his conclusions, and in doing so, has added another dimension, 

not provided for in the procedures set forth 1n the Railway 

Labar Act, as emended, nor the agreement that UstablishOd 

this Board. 

llo oro left with tho quostlon which was asked tho 

Heutrol reading: 

If tho "Extended Through Frolght Runs• rulo ls st111 
in effect, and both the Corr1er end Heutrnl says it is, 
whet effect will that port of Section 6 thereof, roading, 

"'Hhen extended assignments ern mode on this 
sen1or1ty d1str1ct thoy w111 be glvon a spoclol 
identificnt1on symbol or name end, if oporated 
ovor on adjo1n1ng d1str1ot or d1str1cts or part 
thereof, lhe sem~ rules ond c9ndit1nns will 
opply to ttioso runs en· tho adjo1n1ng d1str1ct 
or dlotrfcts ot port thereof and through tho 

·'6ntire corr"idor." · . 

have on eny agreement thet may be reochod in the 
.appllcot1on of Artlclo VIII. of tho Hoy 13, 197t 
Not1ono1 Agroomont. (Artlclo 42 of tho SCL Schedul" 
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/\groement) 

For these reasons, os well as numerous others which are 

patently obvious to anyone w1th any knowledge of railroad 

labor negotiations and ogreements, I dissent. 

Further, should this Award be contested before any 

tribunal, that may havo jurisdiction thereof, I will not 

willingly pnrticipate in ony defense of this erroneous 

Award. 

Dato: 1-25-77 

R. 8. Curtis 
Employee llember 
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tratiaft Aqr....n~ ~ade lnd ~t.,.d Into On April 15, 19._ 

By lnd Setv••n 
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A-L0711 And A-L1471) 
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Tbi. averd 18 2ad. 1n conformance with ~he Railway ~bor Act 
p~cluaa~ t~ a .ol~tacy arbltratlon aqr,ea.nc.lxecUt,d by certain 
car:it'l capr...nted by th. ~.t1on.l Cacri.rs' Conterlnc. Co~
sittte (CArritcs) and eA. eaploy... ot the•• catriec. repr••ented 
by tAe Irotherhood ot ~oc~tiY. ~nq1ne.rl (BL!). That Aqree~ent 
wa••xecuted on April 15, l'•• , und.r ~h. au.pic.s oe the Nation
al Mediation Board. 1 copy of the Arbitration Aqr....nt is 
at~acAed a. App.ndix .~. .. 

Willi.. J. Waak. And ~harl •• I. ~op~in., Jr. were duly 
~e.i9nated by th. aLI and ~o. Carri.rs re.pectlvely, ~. ~eaber. 
of tAe AZbLtrat10n aDacd. ~odney~. Dennis wa. appa1nt~ by ~be 
Naeional Mediation 50acd to .erv••• Chairman of this Boacd. 
Sucts 4••19nat10n. and .&~inu.nt were :IIad. 1n. accordanc•. ·>4ith 
tAe Railway L&bOc Ac~ and the ter•• of the partie.' Arb1~tA~ion 
Aqr....n.t. Roland WatKin., ~aq. wa' ••aiqned by the ~atiQ"al 
Mediatlon SOard INNI) tQ aerv. I' Special A•• ist.ne to ~h. Board. 
Mr. ~atKin. pro.ided valuabl. a•• iatanc. to tni. !Gard durift9 the 
.n~lc. proce-dinq. 

Sacllground . ,.,... .. 
't'tl. IU r."re••nts APpro.ia.taly 25, aoo c.ocoaot,h'Q:·

' 

.- ..
 
!n1Iln••r., or. •bout 10' of the tot"l nWID..c ot repf:l..on~.d
 
.Silloy.••• a:n tb. ".tion's railroad•• On so... cacri_cs, the. BLE
 
,.pre••nta ~coaotiv. Pir ••en. Boetl.c. 'and Boatler Belpers.
 

. 11\. raUroad c:ollpanie. i.n 'thh disilute are .~oprel!snt.d by
 
the Nation.l Carriecs J ConCerenc. Coma~tt.~.
 

On January 3, 1914. the BLE in 
". ~ 

.accordance ·."itn Section 6 of 
the Railway t.bOc Act, s.rved notice an the indlvidu.l railroads 
of tA.ir d••anda for chanq•• 1n the coll.ctiv. b.'9aininq 
aqc••••nts. Another notice de.linq with healtn benefits wa. 
s.rved by u. au on January 17, 19·114. nt. Carri.e~s served thei, 
notlc•• on or about January 23, 19~t. 

11\e first foraal m••tin9 ac~urred. Qn ~ay l6. 1984. After 
s•••ral moncba af n89otiatiana, the CArriers. on Auqust 27, 1984, 
applied to ~. HMI tor ita ~ed1~tory s.rvice.. The appliCAtion 
....a. dac:••tecl •• HMI <:~.e ~. 1-11472. Ourinq the Course at 
neqotlatlon•• the parti•• aqr.9d ~o includ. Ln th••• ~eqatlatlona 

the IL&"' OCtober 10. 197' Section , ~otic. ,eq&cdinq locomoti.ve 
d.e19ft welch d18pute had be.n prev10ualy docketed aa N~' <:~se ~o. 
A-10712. 

M.d1ation wa. undActaken ~y NM. <:hair~an ~.lter C. ~.llic. 
and HM. St.~f Mediation Oirector '-. B. ~.r~1~h. !bey :IIet ~ich 
the pactie. Oft Octob.r 23, 196. r ~nd on numerays acc•• ian. 
throuqbout the fallawinq y•• r. On O.cemb.r 18, 1985, th~ 

C~tr~er. And the BLE , ••ched ~n ~9ree••nt. 

I 
I 
I 
I 
I 
I 

I 
I 
I. 
I 
I 
I 
I 
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The Dec--oe~ 18, 19" Aqr ••••nt w•• placed b.tor. tb. 

&pptop~i&te aLi ...c.tsblp for approval. Th. Aqr••••nt was not 
atlUe4. 

aLi tntern.tional ~t ••id.nt John P. Sytsma appointed a n.w 
neqotiatlnq co..ltt•• to ~..t ~leb the C~Kti.,s. Mediation 
s.rvie. va. pcov1d~ by NMa ~..b.r Charl•• ~. WOod. and ~r. 
M.redith. Th. p.rtie. ~.t on M.rcb 1~, 1J, 14 .nd K.rcb 17, 
19'6, but v.,. UAab1. to , ••olv. tb.i, dlfferenc••• 

On M.~cb 24, 19", tb. NM8, in accord.nc. with S.c~lon 5, 
'itst, ~f tb. Railw.y ~£bor Act, oCf.red the p.r~ie. the 
oPPQ:~u~~ty ~o .ubalt ~h.ir di.put~ to &rbit,atlon. The Carri.rs 
&CCQpe~· ~n. NXI'. pratte, at a'bltr.~ion on Marcb 15, 19.1, And 
t4. Btl .~ee~ttd on Aptil ~, 19". on April 15, 19•• , the 
p.rtiea oxeeuttd aa Arbitration Aq,e..Qne pU'lu.nt to which tbi. 
Boacd va. eee.ted. 

fbe Boa~d cea-.nced h.arinq. on May 1, 19.6. Th. h.arinqa 
r.auaed on May Z, J, 5 ~nd 5, 19.1. The p.'~ie. w.rt qiv.n eull 
opportunity to pr•••nt conttntion., or.l t•• tiMony and docuatn
ta~y tvidance. \~s tranaer1pC Q~ the ptoce~1nq con.iat. of 834 
paqe.. The 8LB sub.lttod ]J Qxbibit3 ~d tb. C~rrl.rs sUb~itted 
1J uidbJ.tIJ. 

Attec a full con.ideration of the .vidence and ·.cqumenes ot 
the pe~ti••. and upon the entire record, tbe Arbitration 50.rd 
~.x•• tbe followin., findin;. &nd.A~Ar~. These findin.,. an~ Award 
eepr••ent tbe ~.jority opinion of. ehe SO.,d. Thus, h.r.inafter 
~b.ft we r.ter to th~ BoareS ... ar. r.teu'ln9 to tn. view. 'Ot tll. 
~.jority ot the SOard meabtca. 

OrSCO!!IOH AND FINDING! or ~BE MAuOIITY O~ T~~ BOARD 

In thi. BOArd's judqm.nt, eh. ~.ntral issue betoc. it is the 
extent, it any, to whicb ita Awa,d sbeuld b. baaed ~n the 
~.rti•• ' tentative .q~e.~.ne ifti~i~ltd on eecemb.r 18, 1985. 
That tentative .9r....n~ co.p,.h.nd., amonq other thinqs, chanq•• 
in ~ha m.thod at coapena.cion. divi.iQn. of ~ork, ~ork 
1iJaication. and p.y relationllft1i1a •. The parti•• h~ve taken 
sharplr divarqln9 pol1tiona on tbis is.ue. The BLE ha. contended 
that tb. t.a~atlve ••ttl_m.nt is serioualy flawed and should b. 
disreqa~dad bT tbe Bo~tj Ln !aahioninq its Avard. Instead, the 
BLI urqa. the laard to issue an Award b••ed ••••nti.lly an the 
Brotherbood'. r.l..ant Section 6 ~otie... In contraat, the 
Carrier. ~av••,quld th~t t~. tentative ••~tl.~.nt. subject to 
certain ~odltie.tion•• 'should con.titute tq. Board·, Award-
notvitbatandinq their conviction tbat it fills !a, short ot the 
eeli.t to waieh tbey aCIi !:!lttieled. The CAcri.rs have cited' a 
host at , •••ona to suppor~ th.ir posieion ce1yin9 pcimarily on 
the findin.,. at ta.tqenc:y Board 208 •. the trrtJ Aqrlllttllent, and the 
curr.nt tran.pottaeion ec:ono~ic environmant brau'lht about by 
d.raqll1at:lon. 

/ 
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poc the c••~n. "tha~ follow and tla.~ on ouc ~Qn'id.ration 
ot t~e entire c~ard ot tb. pcoc.edinq., v. conclud. that the 
pacti•• - tentat1.e aqr••••nt, sodltied .s d••cribed ~.lov, should 
s.rv' a. tbis IDard's Iward. 

In the ao.rd's tudqaent, the prlncl,.l con.id.r.tLon
 
luppartlnq adopeio~ of t~e t.ntativ••qr....nt 1. tb. aro
 ."I 

~qr ...ene at OCtobe~ 31, 19.5. Thae .qc••••nt co••cs .lllo.t the 
identical s.c of Ls_u.. .nd qo••rn. ..,loy... p.tors1n, the saa. 
weck, i ••• ra1lroad operatinq ..plo,.... In tact, ~h. ~ 
~r•.-.nt ap,11.. to q~ound s.rvic. ..ploy... •• v.ll •• 
• nq1n••r. and t1r'-.n, the ..,love' cl&•••• r.,r._.nt~ by tb. 
ILa. Tb. caa-anallty at int.r•• ts that t~'I' tva qroup"of
.-plo,.,. shar. i. ob.1ou.. It ls .qually obv10u. that harmony •
.-onq the p&, and ..,o~1f rul•• 90v.~ninq th••• tvo qrO'll,. 1IN.t 
••1st. Aa a practical matt.c-, .U~lc:hnt ra11 opecation. d.lland 
no ·1•••• 

eove••~, tb.r. ar. a nwab.~ ot o~h.c ~o.pe111nq j~.tltlc:a •tlona for &doptinq the parti•• • t.ntativ••qr....nt· •• the ba.il 
tor this &vacd. princ1pally,. "'. r.t.c to the bistocy of II"ttocts 
to b~1n9 aDOQt ~hanq. in the Poay &nd"..,or~ rul•• of op.r.tinq••'10,.... Tbi.·bl~tory ,xc'~I.a 9.n.cation. It ls cich .nd 
full in Itudy, caports and r.c:o...ndationl. But, until the 
OCtob.r 31, 19.5 ~ Aqr••••nt, it pcoduc:ed Littl. ln th. ",ay ot •
chanq.. Th.r. ls n~ n.ed to r.cit. in d.,th this history. It 
hal b••n lived by th. part1cipantl in this proc.-dinq .nd is in 
the record for h1.tothn•• - It" 1s enou9" to nota that tb. pactL.s
th•••• lv•• d•• lgned throuqh aqr ••••nt in the last round a Study 
Co_islion that r.vhvld in d.pth thls r.cord&nd chart-ad & full •coucs. ot chanq•• 

w. _u.t b. ~indlul, too, of the report ot ~.rq.ncy Seard 
20a i~.ued und.r c1reuastanc•• not ~Olik. thes. that sucround 
thl~ Board. By that w.· M••n tbat em.r9.ncy Board 208 "'•• 
utabUlnld alt.r the oriqinal UTtr Aqre,lI.nt "'I.' r.j.cud. Thu~, •
in I s1al1ar contaxt, £1I.cq.nc:y Boacd 20a issu~ a stronq " 
endars...nc at tbe p.rti~.1 .ffocts. w. not. that Baaed's vl.vs. 

Accordln91y, thls Board h&_ concluded that th.r• I
• bodld b. no chanq•• in the r.solution of iSlu.s
 
(ift the t.ntativ. &qr••••nt) oth.r than tn.
 
'lr...alRoltl.c Is.ue And tho•• ~odilieation. to
 
b. s.t lorth ln the Baacd's raco...ndations ",hlcn 
tollow. I 
It Ibould b. further rtc:oqniz.d th.t the parti••
 
mad. substantial ~ompro.is.s 1n ord.r to r ••ch
 
aqc ....nt. Th. Carri.cs, with the repoct ot the
 I
 

I
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Study Co..i •• ion, could nave &rqued tnAt the ,ul. 
chaaq•• ,.co...nded by tb, Study CO=-is.ion shoul~ 
bav. been Adopted .n toto. Th.y did not. Th. 
Aqt....nt b.a,s witn••a to the compro~is•• ~Ad •• 
(aepatt ot &m.t9.ncy SOacd No. 208, p. 14) 

Tbia Boacd shat•• that opinion. 

w. conclud. A. well that the tentative aqr••••nt shauld o.
 
adopted bec&u•• it r.pr•••nt. the parti•• ' ba.t ettorts to aAk.
 
the pay and work rUle chan9a. da••ed nec•••• ry to me.t the 
challenqa. ol dare9ulation. This proceedinq is r.plete with 
••hibits d.-onatr.tinq that the rAilroad industry must continu. 
to improve ita service &nd lov.r it. co.ts it it is to res.ln a 
significant totce in today'S d.req~.t~ .nvirona.nt. Rath.r 
thaD defecrin9 tb••• probl~. yet aq.1n, the p&rti•• AcCepted the 
cballenq. &nd n8qoti.ted eh.nq•• that they believ. are nee ••••ry 
for the indu.try's future h••lth. W. ean p.rc.iv. no ju.tifica
tion tor tbis so.rd to diaturb th. partie.· judqm.nts in thAt 
ar.a. . " 

Witb the ••• ist.nc. of r.pre.entativ•• at th. N.tion.l 
Ked1.tion Bo.rd, th.y r.ached A coapr.hen.ive, volunt.ry 
s.ttl•••nt that incorporAted a nusc.t o~ work .nd p.y rule • 
ch.nq•• that hAd 10n9 b••n ur9ed by vatiou. tiSecq.ncy bOAtds .nd 
oth.t' distinguished .bodie••• both watr.nted and n.c••••r~. In 
'.turn, the carriet3 made subst.nti.l compromis•••nd aqr.ed to 
r.t.in various rule. of special· si9nitican~. to tb. BLZ; Th. 
t.nt.tiv••qr••••nt L3 a w.ll-balanced.s.ttl•••nt tbat retlects 
t~. leqitimate concern•. and ne.d. ot bota patti.s a.".xpr••••d 
durln9 their hundred. of hours o~·neqotiAtlon•• "Mor.o~.r,'·Lt 
repr •••nts the con.id.r~ ~i.w. ot tft. p.ktie.·' experienced 
neqotiators, wno have spene thei~ care.~3 in studyinq th••• 
i ••u•• ,.oP the WO~~ and pay rule ch.nqe. th&t must b. made. 

We beli.v. the parti•• ' neqo~i.tors, who had the couraqe and 
foresight to make th. far-ceachinq ~h.nq.s contained in the 
t.ntativ. aqr••••nt d••erv. lub.tanti.l credit eor th.ir 
achi.v..ent. We ar. unvll11nq to discard the eruits of those 
ettore~ and substitute our judq.ent tor the collaceive wisdom ot 
the patti•• ' neqotlato~s. fbis SO.rd is convinced thAt it. 
rejection of eAe tentative aq: ••••nt would setiou.ly dasaq. the 
inteqr1ty of the barqAininq proce•• , and weaken, if not destroy, 
the p&~ti•• ' .bility to bArq.in suce••• telly in tne futur •• 

In Ihort, the realiti•• tbat contront thi5 Board p.rmit no 
other eonclu.lon. The distinguisb.d authoriti.s who h.v. 
reviewed the.. is.ues have Uftaniaoualy found th. need for chanq. 
coapellln9. 'urth.rmor~. the nev comp.titive environm.nt brouqht 
on by d.requlatlon cal13 for no 1.... A. noted by em.rqency
Soard No. 208, 
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The parties Ir. ~ll aware tbat the truekinq 
lnduacry, 1~ particular, is ~aklnq conatant and 
inexorable inroada on the ~acket share at ehe 
Maciaa·. rail eaeeier.. In that situation, it is 
under.tandaal. that the neqotiators for both the 
Carrierl and the UTO ~ade siqnilieant ehan9.s in 
e.cabliJbed ruLe. and working conditions in order 
to bale the continued deterioration ot ~ark.t 
share and 10•• oe railroad jobS. (Report ot 
Em.rgency SOacd NO. 201. p. 1') 

N. sugge.c that tho•• who ••y b. di.appointed with our 
~onclusion·eon.ider tb. eon.equenc•• of r.j.ctinq tbi. tentative 
.gr....nc &Ad reco...ndinq an areanq...nt moe. to the Broth.r
hood'. likinq. Sucb a , ••ult would d•• troy the suec•••!ul 
bargaining that occurred 1n th••e neqotiation•• undermine tb. UTa 
contract, 19nore the exi.tence ot decequlation, dl.reqard the 
.n.ed tor the indultry to become .ore ~aapetitlv. and thre.ten the 
eoll.ctiv. b.rqainlnq ,elation.h1p that ba. b••n eon.tructed with 
obvioua eare. 

Th.r.for., for the , •••on.we.h.... e outlined. tbis Board has 
decided to adope the partie.' Dec..bee·LS; 1~.5 ~entativ. 
aqt••••nt •• 1t~ Award •. subject to the modilic.tion. de.c~lbed 
b.low •. 

·A. psy Rule ""endlllentl . 

Tbe t.ntativ. aq'....nt. it ratified, would have qone into 
.etect on rebruary 1. 1~8'. Th. carriees hav •. cont.nd.d that 
such ~re•••nt's pay and work rule chanqe., it awarded by tb. 
Soard, cannot be impl••ent.d any e.rlier than Jun. 1, l~S'. and 
that :b.y sbould not b. r~uired to b••r tn. costs a••ociat.d 
with tbis delay Ln Lmple••nt.tion b.cau•• th.y ~lAyed no ~&rt in 
cruting Lt. Aecordil1~ly, they hue ~ropo••d adjustlll.nts to 
certain pay prOVision. ot tbe settl•••nt that are d•• iqn.d both 
to comp.n•• te :b.·c.~ri.ra for such d.lay and. as int.nded by the 
~artie., to link the elt.ctiv. dat•• ot the agr ••••nt's ~ay 
incr ••••• wi.tb co_ences.nt of wo:k rule reliet.W. conclude 
tbat tn.re is .ubatantial evid.nce in the ,.coed to support these 
eont.ntion. £ad that certain adju.~.nts are appropriAte.
Accordingly, the Aw.rd as.nd. the t.ntativ. aqr ••ment ~s 

tollow•• 

1. Th. fir.t two g.neral waqe inc:••••• , origin&11t
scheduled tor F.bruary 1. l~86, sh.ll b.coa. effectiv. on July 1. 
uu. 

2. Th. incr•••• in the meal allow.n~. shall beCOMe 
a!t.c:ive on July 1, 1986 cather than F.bt~a,y 1, L986. 

•
 
•
 
•

.'
 
•
 
•
 
•
 
•
 
•
 
•
 
•
 
•
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3. The lnitial Lncr.a•• Ln the .nq1n••r'·s 10n.solll. ?ay 
sh.ll becoee .ffectiv. on July 1, 198t ~.th.r than r.bruary 1, 

I 
US•• 

4. Th. thir~ 9.n.ral waq. increa•• shall b••ff.ctiv. 
OCtob.r 1, 198', ratber than July 1. 198' .s provided in the 
t.ntativ. aqr....nt. Th. first COLA provision shall b. simil~rly 
d.lerred to OCtober 1. 198'. 

I Th. ~ ..alnlnq ~odltication. in this .r.a propo.ed by the 
carrier. ar. ~.jected. AcCordinqly, th. ~&&La~ amount of the 
l~p Sqa shall ~ ••aln It 556!. Ind the .tt.ctiv. d.t•• ot the 
104-.il. basic day and the tvo-thirds ~eduction of the enqin • 
• schanq••rbitrary shall b. July 1, 191'. 

I !. WOrk Rul. Aa.nd••nts 

I·
 
1. N.v tmploy.... Ond.r both the UTa A4r n~ o! October
 

Jl, 191! .nd the t.nc.civ. B~I ~qr....nt••~loy hired aft.'
 
the dolt. of such contract are tr.ated ditf.r.ntly fro. tho••
 
hired prior to such date vith ~ ••pect to the application ot a
 
number ot pay and work rule.. rn the OTa Aqr••••nt. the dat~
 

used to define nev employ••• tor this purpoa. is Nov.ab.r 1• 

I 
. 198!. but in the BLK t.ntative sett~••ent. the appllcabl. dace 
wa.. February 1. 198'. ·Th. carrier. have d.-on.trated on the 
record that. unl ••• elim~nat.d. this varl.tion could produc.
ano.alou. re.ults b.cause the ......ploy•• could be a -n.w 
employ••- under the UTe Aqr••••nt and a -~r •••nt employ.e- und., 

I 
th. BLZ s.ttl•••nt. We are p.rsuaded that this ano.aly sHould b. 
corrected by contormln~ the dolt•• in the tva contracts. 
Acco~inqly. the tent.tiv. settlesent ls aa.nd.d to provid.d
that. tor this purpo.e. I nev employ.e shall be on. who.e 
s.niority ln .nqine or train servlce is .stablish.d on or aft.r 

. ~ Nov_b.r l, 198!. 

~2. Pir •••n. The sam. con.id~ations discuss.d in the 

I 
precedinq paraqrapb r.quire a ~oditlcation to the firemen 
provision. ot the t.ntative ~r••••nt. 84tb the UTa Aqr••••nt 
Ind the tentative BtE settl••ent contain prOVisions astablishLng 

I 
c.rtain ri9Dt. tor elr ••en. The n.tur. at those ,iqhts dep.nds 
on vhethee an ••910y.e established fir ..an (help.r) s.niority 
betore oe aftel: • particular d.t••. rn the UTa Aqr••••nt. such 
date is 9O,,~el: 1. 19B5, whU. Ln the ILK t.ntativ. settl.JII.nt 
the date w~s stated as .ith.r P.bruary 1. 19B' or tn. date of the 

I 
aqr ....nt. Aqain, the dlsparity Ln d.t•• b.tve.n the two 
contracts could produc. ano.alou. r.sults that ~annot be 
ju.tl!i~. There is simply no ~.~son to tr.at tvo eir •••n who 
astablished s.niorLty on t~. s.m. d.y ditfer.nt~y with re.p.ct to 

I
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work opportuniti•• sol.ly becau.e tb.y are covered by contracts 
neqotiated aaneb. ap~t. Accordingly, tbe fir.m.n provision in 
the ILl t.De&tive settl••ent 1. ~.nded to conform to the uro 
A9r• ..-nt by sub.titutinq Nov.-cer 1, 1985 far r.bru&ry 1, L986 
or tbe dace of the Iqce«!ent 1a the appropriate ~laces. 

3. P1nal ~.rminal Oelal. I~ tbe t.ntativ. s.ttle••nt, the 
qu•• tion of the poInt at ~nlch final t.ralnal d.lay (FTDt .would 
beqia was le~t ta arbitration, and & 9rac. period at 60 ~inute. 
~a•••taali.aed. In this ~roc.edlng, the carri.r. have contend.d 
tbat this aoard should eia tbe appropriate ~int, ~nd that such 
point should be identical to the PTD point ••ta~lished in th. 
OCtob.~ Jl, 1915 UTO Agc....nt. 

Th. ocqanization oppoaed ta. carri.r. ~equ.at. It acque. 
that, becauae conditions vary widely at t.rainals, a ho.t oe 
local ~r••••nt. have b..n neqotiated that dit~er wid.ly wit~ 
r.apect to the d.fined rTD point. Ia Addition, it cont.nd. that 
sucb agr....nt. typically provide 9race peeiods ot only 30 
~inut•• b.tore rTD becoae. payabl.. The B~& i8 willinq to ext.nd 
the grace ~riod to 60 minuta., but cont.nd. thac no oth.r . 
chang•• sbould be sade in the Ixi.tinq rTD rul••• 

Th. record supports tn. eollov1ng conclusion.. The C&rri.rs 
and tb. Bebtb.mood e.tablished a national rTD rule for B~I 
r.pr•••nted ..ploy••• in ec.ight s.evic. in an August 11, 1948 
~r ....nt. Tha~ rule creat.d'. 30-~inut. qrac. per~od and 
••tablishwd a defined ~int at which F1'D would co_enc•• 'nat 
provi.ioQ also gave the B~Z the right to ~r~s.rv. existing PTD 
rul•• on individual railroad., an :option .pparentl.y execcised on 
4 numb.e ,at carriers. a.cau.e such local agr••••nt. vary ~itn 
resp.ct to the defined FTD points, a~ pre••nt th.re is no unilor~ 

rule applieable to BLI ••ploy••• ~ith r••pect to the point at . 
~hich FrO comm.nc.. aowav.e, the majority at agr••••nt. provide
that final terminal d.lay will b.qin at either the ~ain track 
switch to tha yard or to the tracr ~n which the train is l.ft. 

In th.ir twnUtiv. &qr....ne , the parti•• uhibit~ a dUire 
to ••tabli.h, through arbiteation, • uniform national definition 
of th. point at which rrD ~ould co~.nc.. Th. Board b.li.v•• 
such a rule would ••rve the int.restl of bot~ the cacci.rs and 
the oegaaiz.clon. engin••r. warkinq under s.parat. contracts 
would be placed on the sa•• footing. Th. burd.n. nov placed on 
certaln ral1~oed. by local PTa rul.. that are mac. re.trictive 
than thos. exi.tinq on oth.r. railroads would b. remov.d, 
facilitatin9 th.ir ability to co_pete. Th.s. consid.rations have 
convinced this aoard that & national 'TO rule i. appropriate ani 
should b. 1ncluded in our Award. 

.'
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I 
In fa.bioninq such a rul., we beqin by rlcoqnizinq the 

und.rlyinq purpo•• of the rul., n4me11th.encourag•••~t of 
jlrolllpc 1aJ:dinq ot trains arriv inc; at- th.ir Hnd terminal yar~s. 
Thus, a. a loqic.l matt.r fTC should not coma.nc. until the train 
arriv•• at the switch, or si9 n•l governing sam., used in .n~.rinq 
the yard ~.r. the train is to b. l.tt or yarded. crnd.r such a 
forlllulation the conc.rn addr••••d by tb. rul., avoidance ot undue 
delay in the yardinq ot trains due to unnec••••ry yard d.lays, 
~ould b. I.rved. Ba••d on our r.vi.v ot the rec~rd, such a rul. 
~ould not b. a radical br.ak vith e.istinq practic.. The 
carri.rs have produced evid.nc. indicatinq that (il a ~ajority of 
aqr....nt3 covering a ~ajority ot 'lIlploy.e. provide that F~D 
shall beciin .ith.r at the lIIain track Ivitcn to the yar:S 'or -eh. 
svitch to the tracx wh.r. the train is to b. l.tt, and (ii)
allllo.t 75 perc.nt of .11 crev trip. hav. rrD points located 
vithin a lIlil. ot luch svitch••• 

Accordingly, the tentative s.ttle••nt's rTD provision is -:
.0)

&lIl.nded to ~ovid. that FTO shall be coaputed fro. the tim• 
• ngin. , ••ch•• tb. svitch, or sign.l governing I"., us.d in 
.ntlring final termina~ yard wh.r. train i3 to b. l.tt or yarded
until fin~lly r.li.ved fro. duty, provided, th.t if a trairl is 
d.lib.rately d.layed Cas d.fined in a lett.r a~acha.nt) betw.en 
tbe last s!.dine; or station and such switch or signal, 'the till. 
h.1d at such point vill be add.d to any time calculAted as, FTC. 
rh. grac. period-shall rlsain at 60 lI~nut.s a. provided in the 
tentative s.ttl•••nt. 

c. Miscellaneous 

Th.r. are oth.r ~inor chang•• adopted in thi3 Avard. Th.y 
have all b••n discus.ed by the lIl.ab.rs ot this Board. Th.y do 
not reprtl.nt signiticant change. Rath.r, th.y r.tl.c~ ~or the 
most part claritications of various provisions Ca proC.ls that 
nad b••n ini tiat.d by the par the eb.lIls.1v•• due 1"ng the p.r iod 
the t.ntativ. agr....nt wa. luoje<:t-to the ratification proc•••·)
and c.rtain adju~c..nts in the contract and sid. l.tt.rs 
(1ncludinq four additional sid. l.tt.rs) that app.ared 
appropriate in the light of the record and di.cussions of the 
SOard. For .xaapl., the Board ha. r ••olved what app.ared to b. a 
conflict b.tv••n tn. parti.s •• to the application o~ the 

\: Int.rdiYislonal,S.rvic. Articl. of the t.ntativ. agr••••nt. It

1 1s ~~ SOard's opinion that an exc.ption should b. mad. so that
 

special ov.rtim. rule. tn .xistinq int.rdivisional s.rvic.
 r	 agr••••nts that ar. ~ort favorable to the e.ploy••• should 
continu. to apply to· employ••• vith slniority in eng in. s.rvic. 
prior to Nov••b.r 1, 1985 wh.n such "••ploy••s are working on 
1nt.rdivhlonal'run. established prior to Jun. 1, 198(. Oth.r 
chang•• w.r. ~ad. b.caus. oe the tim. that has elapsed sinc. the 
t.ntativ. agr••••nt was initialed or in ord.r to b. consist.nt 
with the parti.s' style in formalizinq th.ir agt ••m.nts. 

r 
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D. Zfftctiv, o.t!a 

Ixe.,••• o~.evi~. specifically ~eoYided ~.e.in, tho•• J
pro.ision. of the t.nt~t1v. 4qe••••nt th.t w.e. to b.cam• 
• ffeetiy. on .ith.r '.bru.ry 1, 1986 or the d.t. of the 4qe ••••nt
 
sball becoaa .tfectiv. on Jun. 1, 19".
 

w. b.li••• that the eff.ctive dat.s establish~ 1n this
 
Avard ar.'conslst.nt with the int.nt of this Boaed to i.pl•••nt
 I·
the ..jar work rule chanq•• a. soon ••• peacticable. Ceetain
 
rul.. lueh •• rinal t.rminal Delay and oeadhe.dinq ae. to b.
 
effeetiY. Oft July 1, 19S' so a. to b. contemporaneous with the
 
initial vaq. iner...... Th. caeriers .arn.stly pe.ssed for Jun. 

~
 

l"wbich would have baan the .arli.st pos.ible .fteetiv. dat••
 JThi. va. based on the cost to the carriers ot the d.lay in
 
i~l..entinq th. woek rul•• baeau•• ot the ILl's rtj.ction of the
 
t.ntativ••qr....nt which, the car:i.r~ malntained, would b.
 
coapounded by d.layinq the .tt.ctiv. data to July 1.
 
N.y.etb.l••• , tbe aoard conclud•• that giv.n 4 Jun. 1 .efectiv.
 
data ot this Avard, it 1. appropeiat. that the etf.ctive data ot
 I 
the tva eul•• in qu.stian and the initial pay incr••••• b. July
 
1, 1981. The coat to the carri.r~ ot d.l~.d im~l•••nt&tion ot
 
the rul•• i. at 1.a.t partially e.compen••d bV the JUly 1, 1986
 
data ot the initial waqe lnc~ea••• that would hav, b••n .ff.ctiv.
 
febeuary ~ und.r the t.ntative 4~reem.nt and by delaylnq the
 Ithird gen.eal ~nce.a•• (and COLA, if any) to Octab.r 1, 19B6. 

In accord~ne. Yith the foreqoinq, the'Majority ot this loard 
mak•• its Avacd .8 follow., 

A WAR 0 I 
1. the requ•• t ot the Broth.rhaod.dat.~ ~ctob.r 20, 1979, 

Janua~y 3, 1914, and 3_nuary 17, 1914, copies ot whicft are 
affixed to the Arbitration Aqe••m.nt a. Exhibits B, C and 0, 
r ••pectiv.ly, And all oth.e peoposals adv_nced jurinq mediation 
or betor. tbis aoard, are deni.d in their sncieety except as I 
otb.rvi•• prOVided 1n paraqeapb J. 

1. Th. r~••t of the Carriers dated J~nuary 23, 1984, a 
copy o~ vbich i. attixed to the Arbitration Aqreement •• Exhibit 
S, and &11 otA.r propo.als advanc~ durinq m~i&tion or betor. I
thi~ aoar~, are d.nied in th.ie entir.ty .xcept as otherwise 
prOVided in par~ge4~h J. 

J. Th. tentative ~greem.nt and attached letters that ~er. 
initialed by the parties on a.cember 18, 1985, ~ith c.etain 
modification. discussed above, are confirmed as our Award. A 
copy of sucb aqr••••nt and such lettees that Lnclud. these 
chanq•• i8 attix~ hereto as Appendix B &ad shall con.tit~te in 
its .ntir.ty this Be_rd's Awaed. This Board hereby finds that 
its Avaed constitutes a '~ll and compl.t. eespons. to the 
speeitlc qu••tions submitted ~o Lt. 

•
 

I 
I 
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4. The Award shall beco•• ettectlve on the date lssued and 
shall , ••• in in aff.ct in accordanc. with lts term. until chanq.d 
pu~,uant to tb. ~rov1.ion. of the Railway Labor Act. 

5. The Award shall b. elnal and ~onclu.lve upon the parti•• 
to the Arbi~rat1on A4r••••n~ •• to the !ac~s d.t.rMin~ by the 
Award and aa to tbe meries of the controv.rsy dec1d4d. Th. Award 
shall b. applied In the .... Mann.r •• Lt r.ached throuqh 
aqr....nt And .• iqned In tlle parti•• ' cu.tollary :Ilanne!:'. 

tsauad a~ a ~..tinq of eh. Arbitration Board on May 1', ..
 1'11•
 

.. 
Chairman ~f tb.·Arblt~stlon !oard 

~~ . 

.:44&~~~ 
-Qrqan~zation ~.mb.r ot the 
Arbltration BOArd 
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Di•••nt to Arbitration Av.rd ~o. 458 
by Organization M.aD.r w. J. Wanke 

The Brotherbood ot ~ca-otiv. £nqin••rs scronqly diss.nts to 
the Av.rd of tbe aajority seabers of Arbitration aoard No. 458. 
Thi. AM.rd can not con.titute a baai. fo~ dL.~.ltion of tb. 
outstandin9 section' NOtic•• and future collective barqaininq.
the AW.rd CAD only con.titut. a b••i. for continual dis••n.ion, 
di.put. and .ndl••• argum.nt, becau•• it do•• not addre•• the 
n.ed. of the Broeb.rhood of ~caaotiv. Engine.c. or tn. a••b.c. w. 
c.pc•••nt. Tbi. conclu.ion i. supported by the fact tbat the 
aeabership overwh.lmin9ly c.jected tA. tentative aqr....nt, eoc 
tb. seab.r. f.lt ~at due to the skill, c••pon.ibility and 
incc•••ed pcoductivity at loco.otive .n9in..cs th.y d••• rved 
b.tt.r tr••em.nt era. th. cailroad•• 

~ 

iII~ 
I 

I ;
tl 
! 

•:. 
,II 00 

Th. Broth.rhood of Loco.otiv. Engin••rs ha. not b••n willing 
to acc.pt arbitration und.r the Rai~v.y ~bor Act sine. 195J, at 
which tim. th.y l .. t subaitted a c•••· to arbittation. That ceport' 
co~l.t.ly ignored the cequ••ts of ~i. organization and went 
strictly by tb. Carri.cs' reco...ndatione. This Boacd ha. don. 
likawis.1 Th., 8CQth.rhoo~·of Loco.ativ. Bngin.ers ha. 
traditionally b••n a con••rvative organization and ha. pcided
it••lt on b.ing able to t.ach coll.ctive aqr ....nts with the 
Nation.' cailroads ba••d on the conc.pt at quid ~to quo. 'Rowev.c, 0 

'tec.nt history ha. shovn that the cailcoads are no longer willing 
to negotiate on tA••• historic 9rincipl•• , but inst.ad ar. trring 
to whip.av th.ir employ.e., specieicallr loc~.otiv. engin••rs,
into conc••• ion.ry aqr ••••nt. in the 9u~•• at comp.tinq with 
non-union truck drivers. W. str••sed our ca•• b.for. ArbLtration 
Soard No. 45. witb three (J) day. of t •• timony and hundreds of 
~.q.e of supporting data throuqb thirty-thr.e (33) Exhibit•• w. 
went so ear as to off.r tb. Board ~ a R.buttal Exhibit a ~ropos.d 

Avard vith tb. hop. tbAt tb. SOard would einally addre•• the 
specific n.ed. of our ~eab.rs. This wa. not the ea•• , but, as 
with the Study Co.-is.ion th. aoard h•• s.en flt to sol.ly addr ••• 
the d.mand. of th. carri.rs and ha. coapletely iqnor.d ~b. 

docuaent.tion and t ••timony of this Brotherhood. Th. C~rri.rs 
eurtb.r supported tbi~ contention during ~eic t~sti~ony wh.n tAey
only ar9ued tva sain at.a., that patt.rn aqr••••nts should b. 
adh.red to no aatter what ~.Y coat, but th.n only insofar •• it 
~..t. the Carri.rs d••ands. For ezaaple, the Carci.rs ine.rred 
that tb. s..c.r. r.pr •••nt.d by this orqanization ~ust b. punished 
eor tb.ir r.jeetion of the tentative aqr••••nt and they must n.ver 
think that they can q.t moce through arbitration than th.y cln 
throuqb coll.ctiv. bar~aining. This id.ology eo.pletely ~i•• in 
the f~c. at S.ction. 7 and 8 of the Railvay ~bor Act, 4S &m.nd.d, 

II 
\ 

" 
I 
I, 
I'I 

• 
• , 
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wbicb specifically p~ovid. fo~ arbitrA~1on to resolve disputls 
th~oQqb ~ac.ful ~.ana. Aa p~eviau.ly stated, this orq.nizAtion 
ba••lvay. beea A con••rvativ. o~qani~atian and ha. eXlrcised 
s.l:-b.lp very s.ldo., how.ve~, when this Brothlrhood acclpted 
bindinq arbitration, w. did so witb the hop. thAt Arbitr.tion 
SOard NO. 451 would finally qiv. ua the foru. in whicb to addrl'. 
tb. needs of ou~ ~eab.~s. This obvioualy hAl not occurr~ and 
will .et back l£bOr neqotiAtion. ~any y.ars as tbe Car~i.rs will 
continu. to insist on barqaininq ~ith a sinqle orq.nizatlon witb 
whoa th.y te.l th.y can ~ak. tb. Larq•• t qains tar the industry
.ad tA." us. the ·patt.rn ~.ttl•••nt· tar all otb.r orqanlz.tlons. 

Tbis o~qanization cl.arly b.li.... that w. bav. the rlqht to 
n.,otlAte ou~ ovn collective barqaininq aqr....nt irr.spectiv. ot ~ 
what any oth.r labor orqanization l4~ee. to vitb tAl nation.' 
railroad.. I: a labor orq.nization sucb •• the Iroth.rhood ot 
Locc.ot1v. Enqln••~. no lonq.r ha. the riqbt to oeqotiAte its awn 
.~e_.ntl, Atb1t~ation Boud No. 4'51 wUl SIt bACk 
labor-sanaq...nt relation. decad.. and r'atfirm that th. only qain
tbat can b., sad. for labor is th~ouqb adv.rsary ~.an•• 

Anoth.~ concept tbat ~u.t b. addr••aed in this diss.nt is 
the att••pt by the Carri.rs to .l~inat. r.troactivity t~o~ • 
coll.ctiv. barqaininq aqr....nts. This issue wa_ .ddr•••ed ba!orl 
Arbitrat~n SOA~d NO. 4Sa ~ut the Bo.rd decided to punish the 
~..b.~s of ~is orqAnization by d.nyinq the. the r.t~oactivity 
provision. s.t fo~tb in the t.ntativ. aqr••m.rit. It i~ the 
orqAni~ation's po.ition that if th.r_ i•.nb .retroactivity 
.nco~paa.ed in a coll.ctiv. ba~~aini~q aq~.es.nt tb.~e will b•. no 
inc.ntive in th. future for the ·nation.'· raUroad. to Uk.' or 
r.ach A collective barqaininq aqr....nt witb all Ixpedition •• 
required by S.ction 2 second. In view oe the fact Izistinq 
aqr••••nt.·r... in in .tf.c~ un~il a n.v on. is r.ach.d thlr. would 
b. no im~etu. for tbose railroad. to arrive at a s.ttl••lnt. Onci 
a9aia, th.rator., the nAtion.' rail.carrilrs ar. d••lt a !ull-h.nd 
to not barqain in .•arn•• t. Nothinq.en tore. th •• to so bar9.in 
and they, in turn, have ~ade siqnificant qains throuqh th.ir 
non-bar9aininq po_tur •• 

Moreover, .ny s.ttl•••nt ot a Labor dispute mu.t b. just and 
eqUitable to tbe .aploy••• involved. The AVArd ot this Board 
Y iolAte. that pr 1nciple 1n d.nyinq the ••ploy••s cepr.s.nted. by • 
this or9an1zae1on retroactive waq. incr.a.... rhro~qh this 
action, tbe d1t~erential b.tv••n the loco.otiv. Inqin••r. and the 
employ... repre••nt.d by ~h. Onitld Tran.portAtion Union vill 
cont1nue to draw apart. Further, tb••mploy••• r.pr.s.nted by the 
Brotb.rhood ot Railway and Airlin. Cl.rk., who s.ttl.d th.ir 
dispute durinq the p.nd.ncy ot this ubitntion 5lrocledinq,
obtained r.troactivity period. prior to tho •• con~ain.d in the 
Aqr••••nt r.ached b.tween the nation.' railroads and ~hat 

~----_....-_--------_.-
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ocqanizaeion. Th.r. Appear. no r.a.on o~ ju.eiflcation to 
dileinqui.D.tbe .-ployee. r.pr••aneed by Btl ~ro. t~o •• 
r.p~••aQe~ by aIIC. Pinally, the Avard of this Board ~ails to 
recognize tbat th.r. ara t.n (10) additional orqanizations ~hQ 
bay. a. yet not settl~ vitb th. nation.' railroad.. Do•• this 
~.aa that th•••••~loy.e. wbo s.ttled at ~ lat.r date t~an the 
..~loyee. rlpre••nted by th. ILl will nev.rtbel... rec.iv. 
reeroactivity to July 1, 19147 Obviou.ly, ie would not b. ~aic to 
d.ny th...ploye•• repr ••enced by th. ten (10) orqanisaeion. of 
r.troactivity. Conversely, it i. toeally untair and inequitable 
to d.ny th...ployee. r.pr••ented by tni. orqanization of tne sa.e 
ri9bt. In .~, d.nyinq the ~.abers repre.ented by the Brotherhood 
ot ~caoeiv. Enqineer. :eeroaccivity and furth.r denying tno.e 
..ployee. 0' the otb.r orqanizaeiona wbo have not y.e reached A 
s.ttleaent of th.ir dilput. of reeroaceivity violae.. th. wery 
ba.ic principl. of paetern s.tel...nc urqed by the carri.r. to 
tbi. Board. 'act.en .ettl...nt. require that the ..ployee. at all 
orqanization. have ae l.a.t th. s... ba.ic treae..ne ot ba.ic 
lIatt.ea. 

While tb...~loy•• ~••b.r ot Arbieration Board No. 451 could 
Addre•••ach specific is.ue which the Broth.rho04 ~.el. i. untair 
tor it. lI..bera, obviou.ly nothinq wil. be-gained at this point iA 
doin9 so. Boveve~, tbi, 'di••ene lIu.e sak. all parti•• avar.oe 
the fact tbat th. Railway L~bor Ace i. cl.arly-noe functioninq in 
the lIanner in vbicb it va. int.nded and that it labor and 
lIIuaq•••nt cannoe peac.fully reacb neqoeiated .qr....nt.., the 
I ••aininq prowisions of the Act villnoe s.rv. to pr.clud. th4 use 
ot s.ll h.l~. ·A. ~r,viously sea~~d, thi.,is cl.arly the r ••ult 
tollovinq ~is ,croneous Avard in vhich only Carri.r ~ ..ands w.r. 
addt••sed and labor's r.qu••ts were co.pl.t.ly iqnored. Tnis will 
tully indicat. to the neat q.n.ration ot labor neqoeiators, a. 
v.ll A. 1I••be~s at this orqanization, thae the only ~ay to have
 
our cas. tully addr•••ed is to tore. a serik. 1n order to call
 

.national	 aetention to the dispute and hope ~or taicn••• and equity 
to b. d.rived throuqb .uch lIean.. • 

In susaation, I would like to b. able to lndicat. thae 
Arbitration Board No. 451 ha. finally r.coqnized the importanc. ot 
the cratt ot ..ploye•• the Broeherhood oe Locollotiv. ~nqin•• rs 
r.p~•••ne. but this i. noe to b.. Inst.ad, it has be.n nothinq 
but Aft ex.rci•• LA tueility and ~rustration on the part at this 
orqanizaeion iA our sinc.r. ,ttort to coop.rate with the nation 
and the nacion.' railroads in tryinq to tind a p.aceful r ••olution 
to thia dl.put.. Onc. aqain, w. hav. d.t.rained that we ~av. no 
!orua in whic:h our ca•• can b. juaely .nd faitly h.ard. ror th••• 
coq.ne r.a.ons, I have no r.cours. but to dis••nt to the entire 
Award at Arbitrae~on Board ~o. 451. 

•
 
•
 
•
 
•


, 

•
 
•
 
•
 
•
 
• 
•
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•
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(c) The Committee shall be convened as promptly as possi.ble 
and meet periodically until all of the matters that it considers are 
resolved. However, if the Committee has not resolved all issues by 

• 


August 1, 1986, the neutral chairman will make recommendations on such 
unresolved issues no later than September I, 1986. Upon voluntary 
resolution of all issues or upon issuance of recommendations by the 
neutral chairman, whichever is later, the Committee shall be 
dissolved. 

(d) The proposals of the parties concerning health benefits 
(specifically, the organization's proposals dated January 17, 1984, 
entitled "Revise Contract Policy GA-23000" and the carriers' proposals 
dated on or about January 23, 1984, entitled "C. Insured Benefits") 
shall not be subject to the moratorium provisions of this Agreement, 
but, rather, shall be held in abeyance pending efforts to resolve these 
issues through the procedure established above. If. after 60 days from 
the date the neutral Chairman makes his recommendations, the parties 
have not reached agreement on all unresolved issues, the notices may be 
progressed under the procedures of the Railway Labor Act, as amended. 

(e) Agreement reached by the parties on these issues will 
provide for a contract duration consistent with the provisions of 
Article XVIII of the Agreement, regardless of whether such agreement 
occurs during the time that the proposals of the parties are held in 
abeyance or subsequent to the time that they may be progressed in 
accordance with the procedures of the Railway Labor Act as provided for 
above. 

ARTICLE XVI - INFORMAL DISPUTES COMMITTEE 

Disputes arising over the application or interpretation of 
this agreement will, in the absence of a contrary provision, be 
referred to an Informal Disputes Committee consisting of an equal 
number of representatives of both parties. 

If the Committee is unable to resolve a dispute, it may 
consider submitting the dispute to arbitration on a national basis for 
the purpose of ensuring a uniform application of the provisions of this 
Agreement. 

ARTICLE XVII - LOCOMOTIVE DESIGN, CONSTRUCTION AND MAINTENANCE 

Section 1 - Maintenance Of Locomotives 

The parties recognize the importance of maintaining 
safe, sanitary, and healthful cab conditions on locomotives. 
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INFORMAL DISPUTES COMMITTEE 

In the Matter of: 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS, 

Organization, 

Pursuant to Ar
of the May 19, 
Arbitrated 
Agreement 

Nat

ticle XVI 
1986 

ional 

and, 

THE NATIONAL CARRIERS' 
CONFERENCE COMMITTEE, 

ISSUES ONE THRO
SEVEN 

UGH 

Carriers. 

MEMBERS OF THE COMMITTEE 

Organization's Member: Larry D. McFather 
Carriers' Member: Charles I. Hopkins~· Jr. 

Neutral Member: John B. LaRocco 
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BLE and NCCC Page 1 
1986 National Agreement 
Informal Disputes Comm. 

INTRODUCTION 

The parties established an Informal Disputes Committee 

pursuant to Article XVI of the May 19, 1986 Award of Arbitration 

Board No. 458. This Commi ttee was dUly consti tuted in accord 

with Article XVI as well as the Carriers' correspondence of 

December 9, 1986 and the Organization's January 22, 1987 

response. The Committee resolved many questions arising under 

the May 19, 1986 Arbi trated National Agreement but some issues 

have been referred to a~bitration pursuant to the second 

paragraph of Article XVI which reads: 

"If the Committee is unable to resolve a dispute, 
it may consider submitting the dispute to arbitration 
on a national basis for the purpose of ensur ing a 
uniform application of the provisions of this 
Agreement." 

The Informal Disputes Committee convened in Washington, D.C. on ( 

January 29, 1987 and March 18, 1987 to consider seven issues 

regarding the interpretation and application of the 1986 

Arbitrated National Agreement. 

The Committee notes that although the 1986 National 

Agreement was consummated through binding interest arbitration, 

most if not virtually all, the provisions were originally drafted 

by the Carrier and Organization negotiators. Thus, the parties' 

intent and the negotiating history are critical to properly 

interpreting the terms of the Agreement. 

{ 
\, 
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BLE and NCCC Page 2 
1986 National Agreement 
Informal Disputes Comm. 

ISSUE NO.1 

Should an allowance paid for an engineer protecting any 

assignment which has a guarantee be included in the straight time 

hours worked if such individual was rested and available for 

service? 

Pertinent Agreement Provision 

ARTICLE III - LUMP SUM PAYMENT, Paragraphs 1 and 2. 

"A lump sum payment, calculated as described 
below, will be paid to each employee subject to this 
Agreement who established an employment relationship 
prior to the date of this Agreement and has retained 
that relationship or has retired or died. 

"Employees with 2,150 or more straight time hours 
paid for (not including any such hours reported to the 
Interstate Commerce Commission as constructive 
allowances except vacations and holidays) during the 
period July 1, 1984 through July 31, 1985 will be paid 
$565.00. Those employees with fewer straight time 
hours paid for will be paid an amount derived by 

.multiplying $565.00 by the number of straight time 
hours (including vacations and holidays, as described 
above) paid for during that period divided by 2,150." 

Discussion 

There are many.. types of constructive allowances but a 

typical example is where an engineer protects an assignment which 

operates only five days a week but carries a seven day a week 

guarantee. The question at issue concerns whether or not the 

guaranteed payments for days when the engineer did not actually 

perform service should be included in computing straight time 

hours to determine if the engineer satisfies the eligibility 

requirements for a full lump sum payment. 

The parenthetical phrase in paragraph two of Article III 

defines "straight time hours paid for." The language is 

Carrier's Exhibit 29 
4 of 29



BLE and NCCC Page 3 
1986 National Agreement 
Informal Disputes Comm. 

identical to the instruction for completing Column 5 of Form B of ( 

the Interstate Commerce Commission's "Rules Governing the 

Classification of Railroad Employees and Reports of Their Service 

and Compensation" dated January 1, 1951. The reference to 

In~erstate Commerce Commission reports in the parenthetical 

expression confirms that the drafters of Article III intended to 

exclude from the straight time hours calculation compensation 

reported to the ICC as constructive allowances. 

The Column 7 descr iption on ICC Wage Statistic Form B 

specifically mentions deadheading, safety meetings and vacations 

as examples of constructive hours. In Article III, paragraph 

two, the parties expressly excepted vacation and holiday pay from 

the definition of a constructive allowance. If the parties had 

intended to similarly count guaranteed payments towards total ( 

straight time hours (for the purpose of ascertaining the amount 

of the lump sum payment), the parties could easily have added 

such an exception. The specific listing of two exceptions is a 

strong manifestation that the parties did not intend to create 

any additional exceptions. A guarantee associated with an 

assignment or extra list is more analagous to an employee 

protective payment or payment for being called but not used 

rather than compensation for actual service. 

Based on the clear contract language in Article III, 

Paragraph 2, the answer to the Issue is "No." However, the 

Organization is concerned that the Carriers might engage in 

creative reporting methods to increase the number of hours 
(

classified as constructive allowances and to simultaneously 
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BLE and NCCC 
1986 National Agreement 
Informal Disputes Comm. 

Page 4 

decrease straight time hours used to calculate the amount of the 

lump sum payment. This matter should be addressed on a case by 

case basis. Suffice it to state that in the record before us, we 

do not find any evidence that the Carr iers are deviating from 

their past ICC reporting practices. 

Answer to Issue No.1: No. 

DATED: March 31, 1987 

rry D. McFather 
anization's Member Carriers' Member 

U3.X~ 
John B. LaRocco 
Neutral Member 
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BLE and NCCC Page 5 
1986 National Agreement 
Informal Disputes Comm. 

(ISSUE NO.2 

Are mileage limitations/regulations adjusted proportionate

ly to	 the mileage increase in the basic day? 

Pertinent Agreement Provision 

ARTICLE IV - SECTION 2,(a) - MILES IN BASIC DAY 

" (a) The miles encompassed in the basic day in 
through freight and through passenger service and the 
divisor used to determine when overtime begins will be 
changed as provided below: 

Through Freight Through Passenger 
Service Service 

Effective Date Miles in Overtime Miles in Overtime 
of Change Basic Day Divisor Basic Day Divisor 

July	 1, 1986 104 13.0 104 20.8 
July	 1, 1987 106 13.25 106 21.2 
June	 30, 1988 108 13.5 108 21.6 

Discussion 

As in	 Issue No.1, the clear contract language controls the 

outcome of this question even though to some extent, the result 

is contrary to the parties' overall intention to avoid reducing 

the direct earnings of any presently employed engineer. 

Section 2(a) of Article IV provides for incremental 

increases in basic day miles through June 30, 1988. There is no 

language in Section 2 or the remainder of Article IV which 

provides that the changes in the basic miles for through freight 

and through passenger service would automatically and 

proportionately raise the mileage limitation/regulations in 

effect under the scheduled agreements on the various railroads. 

While we do not need to resort to extrinsic evidence to 

answer this issue, the bargaining history supports the plain : . 

meaning of the' contract language. During negotiations, the 
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Carr iers proposed that mileage limi ts be discontinued. At the 

bargaining table and before Arbitration Board No. 458, the 

Organization opposed any deviation from the mileage limits. The 

Organization pointed out that the limitations vary greatly from 
~ 

rail~oad to railroad. Moreover, on some railroads it is possible 

for an engineer to exceed the maximum mileage because the pool 

service is regulated according to mean miles (between minimum and 

maximum). 

When the parties were considering an increase in basic day 

mileage for through freight and through passenger service, they 

could have foreseen the impact such a national rule might have on 

local rules and regulations. Even though the overall intent of 

the 1986 Arbitrated National Agreement was to preserve the 

earnings of a presently employed engineer, the Committee must 

prudently refrain from tampering with provisions in the schedule 

agreements. Before Arbi tration Board No. 458, the Organization 

emphasized that the limitations are best addressed on each 

individual property. 

Aside from its adjudicatory function, the parties 

envisioned that the Informal Disputes Committee would " •.• provide 

counsel, guidelines and other assistance in making necessary 

operational and or agreement rule changes to provide the type 

service necessary •.• " to accomplish the goals announced in Side 

Letter #23. In our advisory status, we urge the parties to 

formulate a rule on indexing mileage guarantees which, when 

fairly applied, recognizes that the basic day mileage is 

gradually increasing. The purpose of the mileage limi ts is to 
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insure that the Carriers have adequate, available manpower, to 
\ 
( 

regulate the flow between the engineer and fireman classes and to 

more evenly distribute earnings so that a small group of senior 

engineers would not gain excess compensation at the expense of 
.,.

other craft members. Agreeing'to a fair and equitable adjustment 

factor would, in the long run, result in more efficient railroad 

operations. The parties have several alternative methods for 

structuring an indexing system so that mileage regulations 

correspond to the basic day miles. Also, the ratio does not 

necessar ily have to be on a one to one basis. The number of 

possible formulas is further support for the Committee's decision 

not to read an implied proportional adjustment into Article IV, 

Section 2. 

While we are answering the question at issue in the 

negative, we need to comment on a specific dispute which has 

arisen on the Burlington Northern Railroad (BN). For engineers 

ass igned to guaranteed extra boards, the guarantee equals the 

money equivalent of 3,250 miles at the minimum through freight 

rate of pay. (See Article 22, Section C(2) (a) of the former 

Frisco Schedule Agreement.) 

The BN asserts that Article IV, Section 2(a) of the 

Arbitrated National Agreement lowered the value of one mile. 

After July 1, 1986, the BN calculates the 3,250 guarantee based 

on each mile being worth 1/104th of a basic day (currently 

108.06) • According to the BN, the money equivalent of 3,250 

miles is $3,376.75. The Organization computes the value of one 

mi le as l/lOOth of the dai ly rate or $ 3,513.25 per month. The 
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record also contains an irreconcilable factual discrepancy over 

exactly how the BN has been applying Article 22, Section C(2) (b) 

of the Schedule Agreement. According to the Organization, the BN 

changed the proration of the monthly guarantees to further reduce 

engineers' pay. On the other hand, the BN conceded that it 

initially changed its guarantee claim forms to reflect a 

different proration system but the BN has reinstituted the 

proration monthly guarantees in effect before the award of 

Arbitration Board No. 458. 

Wi th regard to the BN dispute as well as disagreements 

which might arise on any of the signatory railroads, the 

Commi ttee finds that Article IV, Section 2 (a) changed only the 

basic mileage in through freight and through passenger service. 

Since Article IV, Section 2 (a) did not impliedly raise mileage 

limi tat ions , the provision cannot be similarly construed as an 

implied modification of other rules in existing schedule 

agreements. Therefore, if any railroad believes that wages paid 

on a guaranteed assignment or extra board should be adjusted to 

reflect the increase in the basic miles, the particular 

railroad's justification for the adjustment must be derived from 

the language (tying the guarantee directly to basic day miles) in 

its schedule agreement as opposed to any implication flowing from 

Article IV, Section 2(a) of the 1986 National Agreement. 
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Answer to Issue No.2: No. 
( 

DATED: March 31, 1987 

~ {3.cX~ 
~Ohn B. LaRocco 

Neutral Member 
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ISSUE NO.3 

Can established Interdivisional Service be extended or 

rearranged under this Article? 

Pertinent Agreement Provisions 

~ ARTICLE IX - SECTIONS 1, 3 AND 5 - INTERDIVISIONAL SERVICE 

"Section 1 - Notice 

"An individual carrier seeking to establish 
interdivisional service shall give at least twenty 
days' written notice to the organization of its desire 
to establish'service, specify the service it proposes 
to establish and the conditions, if any, which it 
proposes shall govern the establishment of such 
service. 

* * * * 
"Section 3 - Procedure 

"Upon the serving of a notice under Section 1, 
the parties will discuss the details of operation and 
working conditions of the proposed runs during a 
per iod of 20 days following the date of the notice. 
If they are unable to agree, at the end of the 20-day 
period, with respect to runs which do not operate 
through a home terminal or home terminals of 
previously existing runs which are to be extended, 
such run or runs will be operated on a trial basis 
until completion of the procedures referred to in 
Section 4. This trial basis operation will be 
applicable to runs which operate through home 
terminals. 

* * * * 
"Section 5 - Existing Interdivisional Service 

"Interdivisional service in effect on the date of 
this Agreement is not affected by this Article." 

Discussion 

The threshold question is whether Car r iers may extend or 

rearrange interdivisional service established prior to the 

effective date of Article IX of the 1986 Arbitrated National 
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Agreement. It should be noted that the Article IX, Section 2 

conditions attached to interdivisional service are more favorable 

to the Carriers than the terms and conditions in Article VIII of 

the May 13, 1971 National Agreement. The second but related 

issue is whether the conditions under which the interdivisional 

service was previously established are carried forward with the 

extended or rearranged interdivisional service made pursuant to 

notice under Section 1 of Article IX. 

The record contains, as an example, a dispute which has 

arisen on the Southern Pacific Transportation Company. Although 

the Southern Pacific dispute is pending before Arbitration Board 

No. 468, the proceeding has apparently been held in abeyance 

until this Committee can provide the parties with some necessary 

guidance. Under the auspices of Article VIII of the 1971 

Agreement, the Southern Pacific established interdivisional 

service between San Antonio and Ennis through the away from 

terminal Hearne on March 26, 1986. Ennis and San Antonio are 

home terminals. This elongated interdivisional service had been 

super imposed on preexisting interdivisional service between San 

Antonio and Flatonia and between Flatonia and Hearne. Now, under 

the auspices of Article IX of the 1986 Agreement, the Southern 

Pacific seeks to establish interdivisional service between Dallas 

and San Antonio and between Fort Worth and San Antonio. The 

Southern Pacific proposes a two pronged extension of the existing 

interdivisional service through home terminal Ennis. 

In addition to the Southern Pacific example, the Carriers / 

~. 

provided other instances where new interdivisional service 
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overlapped or extended existing interdivisional service pursuant 

to the 1971 Agreement even though Article VIII, Section 4 of the 

1971 National Agreement is substantively identical to Article IX, 

Section 5 of the 1986 Arbitrated National Agreement. The former 

provision did not impose a restraint on creating new 

interdivisional service over territory covered by an existing 

interdivisional agreement. See Public Law Board No. 3695, Award 

No. 1 (Seidenberg). During. the recent round of national 

bargaining, the parties were aware of the well entrenched past 

practice. If they wished to deviate from the past practice, the 

parties would have wr i tten unequivocal language in Article IX, 

Section 5 to the effect that an extension or rearrangement of 

present interdivisional service could never be construed as new 

interdivisional service within the meaning of Article IX. 

Moreover, Article IX, Section 3 clearly evinces the parties I 

intent that the Carriers could legitimately extend existing 

interdivisional service. Section 3 refers expressly to 

" ••• previously existing runs which are to be extended ••• " The 

parties would not have set up a trial basis procedure for 

implementing an extended run if the Carriers, in the first 

instance, lacked the authority to propos'e an extended 

interdivisional service. Thus, Section 5 of Article IX does not 

restrict the Carriers from rearranging or extending existing 

interdivisional service. 

The second question is what shall be the terms and 

conditions that apply to interdivisional service which is 

extended or rearranged pursuant to Article IX. The Car r iers 

Carrier's Exhibit 29 
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argue that Section 5 only applies to interdivisional service ( 

which remains absolutely intact. The Organization stresses that 

the conditions in the existing interdivisional service agreement 

must be preserved and automatically apply to the extended or 

rearranged service. In our view, the Carriers' construction of 

. Article IX, Section 5 is too narrow while the Organization seeks 

an overly broad interpretation of Section 5. 

Article IX, like its predecessor contract provision, grants 

a Carrier the right to serve a notice seeking to establish 

interdivisional service. The Carrier may subsequently establish 

or refrain from establishing the proposed service. An arbitrated 

interdivisional run agreement might apply conditions so onerous 

the Carrier is deterred from instituting the interdivisional 

service. Since the discretion is vested in the Carrier, a 

Carrier may not use Article IX as a pretext for taking advantage 

of the more favorable conditions set forth in Section 2 of 

Article IX. Section 5· of Article IX bars a Carrier from 

proposing only a minor modification in an existing 

interdivisional run with the motive of procuring the more 

favorable conditions. Thus, Section 5 preserves condi tions on 

existing interdivisional runs or any proposed extended run that 

is substantially the same as the existing run where the 

purposeful objective of the extension is to procure the more 

beneficial conditions in Article IX, Section 2. In resolving the 

Southern Pacific dispute, Arbitration Board No. 468 should 

examine the surrounding circumstances and apply Article IX, 
(, .. 

Section 5 in a manner consistent with our Opinion. 

Carrier's Exhibit 29 
15 of 29



BLE and NCCC 
1986 National Agreement 
Informal Disputes Comm. 

Page 14 

The Committee concludes that the parties must reach a 

balanced application of Article IX. The Carriers have the right 

to establish extended or rearranged interdivisional service and 

it constitutes new service wi thin the meaning of Article IX 

unless it is a substantial re-creation of the prior 

interdivisional service designed solely to obtain the more 

favorable conditions in the 1986 National Agreement. 

Answer to Issue No.3: Yes to the extent consistent with 

the Committee's Opinion. 

DATED: March 31, 1987 

-

a-L {5.~ 
~~ John B. LaRocco 
~ Neutral Member 
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ISSUE NO.4 

Is the engineers extra board a guaranteed amount of money 

or a guaranteed number of miles per day when prorated, and per 

month when protected for entire month? 

.,. Pertinent Agreement Provision 

SIDE LETTER 20 - GUARANTEED EXTRA BOARDS, SECTION 2(e). 

II (e) While on an extra board established under 
this rule, each employee will be guaranteed the 
equivalent of 3000 miles at the basic through freight 
rate for each calendar month unless the employee is 
assigned to an exc-lusive yard service extra board in 
which event the guarantee will be the equivalent of 22 

, -days'- . pay at the minimum 5-day yard rate for each 
calendar month. All earnings during the month will 
apply against the guarantee. The guarantees of 
employees who are on the extra board for part of a 
calendar month will be pro rated." 

Discussion 

Expressing the guarantee in mileage terms actually operates ( 

to decrease the amount of the guarantee by effectively cancelling 

out wage increases. From the relevant negotiating history as 

well as the purpose of a guaranteed extra board, we conclude that 

the parties did not intend to reduce the guaranteed earnings of 

an engineer assigned to a guaranteed extra board. 

The Organization contends that Section 2fe) is a thirty day 

guarantee. The agreed upon answer to Question No. 4 conceptually 

supports the Organization's argument. In the answer to Question 

No.4 (which dealt with non-duplicate time payments), the parties 

concurred that: 

"Where the obvious intent of the parties was to 
apply a percentage of a bas ic day (e. g., 50 mi les 
equals 50 percent), such intent shall be continued (50 
percent equals 52, 53, or 54 miles depending on 

(effectiv~ date of change.)" 
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Under the Carr iers' interpretation, the percentage of basic day 

compensation accruing to engineers under the guarantee would be 

equivalent to just 27.78 days of pay when basic day mileage 

reaches 108 miles.· Thus, the overriding intent of Section 2 (e) 

was~ to fix a guarantee premised on thirty days' basic pay and not 

to gradually reduce the guarantee through increases in the basic 

day mileage. Also, extra board engineers protect many classes of 

service aside from through passenger and through freight 

service. Yet, those miles are not subject to the increase in the 

basic day. Our conclusion is slightly at var iance with a very 

Li teral interpretation of the language in Section 2 (e) but the 

terms must be reasonably applied in light of the parties' intent 

as well as the agreed upon application of similar contract 

provisions. 

Like Issue No.2, the Committee emphasizes that it is not 

adjusting or indexing the 3,000 mile figure to take into account 

changes in basic day mileage. Rather, the Commi ttee' s 

interpretation of the money equivalent of 3, 000 miles at the 

basic through freight rate is derived from the parties' intent. 

In essence, the guarantee will be the money equivalent of 3,240 

miles at the end of the contract term. We recognize that an 

engineer on the guaranteed extra board protects all classes of 

service. Despite the practical effect of our decision, an 

engineer may not claim the difference in miles between the basic 

day miles in through freight service and basic day mileage in the 
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class of service protected. l Our decision should not undermine 

the productivity benefits gained through raising basic day 

mileage. Similarly, our resolution of this matter is expressly 

restricted to guaranteed extra boards established under Side 

Letter 20. 

Answer to Issue No 4: See Opinion. 

DATED: March 31, 1987 

arry D. McFather 
ganization's Member 

~ (3.~~ 
~ohn B. LaRocco 

Neutral Member 

lThe guarantee is still money as demonstrated by the following 
example. Assume a guaranteed extra board engineer works five 
days (during one month) in local way freight service with a 
fireman in the 200,000 lbs. weight on driver bracket. The 

. eng ineer' s actual earnings totaL $567.00 (5 x $113. 40/day) • In 
accord with our disposition of Issues Four and Five, his monthly 
guarantee amounts to $3,367.20 (30 x $ll2.24/day). Assuming he 
does not have any other earnings and was properly on the board 
all month, the amount due the engineer is $3,367.20 - $567.00 = 
$2,800.20 as opposed to the money equivalent of 3,120 miles less 
500 miles (2,620 miles or $2,827.32). 
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ISSUE NO.5 

What is the rate of pay to be allowed for the guarantee? 

Pertinent Agreement Provisions 

SIDE LETTER 20 - GUARANTEED EXTRA BOARDS, SECTION 2(e) 

"(e) While on an extra board established under 
this rule, each employee will be guaranteed the 
equivalent of 3000 miles at the basic through freight 
rate for each calendar month unless the employee is 
assigned to an exclusive yard service extra board in 
which event the guarantee will be the equivalent of 22 
days I pay at the minimum S-day yard rate for each 
calendar month. All earnings dur ing the month will 
apply against the guarantee. The guarantees of 
employees who are on the extra board for part of a 
calendar month will be pro rated." 

ARTICLE I - SECTION l(b) - GENERAL WAGE INCREASES 

" (b) In computing the increase under paragraph 
(a) above, one (1) percent shall be applied to the 
standard basic daily rates of pay applicable in the 
following weight-on-drivers brackets, and the amounts 
so produced shall be added to each standard bas ic 
daily rate of pay: 

Passenger - 600,000 and less than 650,000 
pounds 

Freight - 950,000 and less than 1,000,000 
pounds (through freight rates) 

Yard Engineers - Less than 500,000 pounds 
Yard Firemen - Less than 500, 000 pounds (sepa

rate computation covering five
day rates and other than five
day rates)" 

Discussion 

Historically, the reason for using the 950,000 to less than 

1,000,000 weight-on-driver bracket when calculating the fixed 

amount of the percentage wage increases in national agreements 

was to maintain the pre-existing differentials among the various 

brackets. Thus, Article I, Section l(b) is merely a formula for 
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converting a single percentage increase into a uniform money 

increase for each bracket. 

In some schedule agreements, the parties referred to a 

specif ic bracket when they desired to apply a higher rate than 

the minimum through freight rate. Indeed, some local contracts 
". 

governing guaranteed extra boards provide for a money guarantee 

based on equivalent miles and the parties expressly agreed to a 

rate associated with a particular weight-on-driver bracket. 

Thus, the words n ••• basic through freight rate •.• n means 

the basic daily through freight rate without any weight-on

driver-additive. 

Answer to Issue No.5: The basic daily through freight rate 

without any weight-on-driver-additive. 

DATED: March 31, 1987 

aLl3. ~ 
/'/ John B. LaRocco 

L./ Neutral Member 

(
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ISSUE NO.6 

May a carrier establish Guaranteed Extra Boards at 

locations where non-guaranteed extra boards presently are in 

place? 

Pertinent Agreement Provisions 

SlOE LETTER 20 - GUARANTEEO EXTRA BOARDS - SECTIONS 2 (a) 

AND 2(h) 

" (a) Carr iers that do not have the right to 
establish additional extra boards or discontinue an 
extra board shall have that right." 

* * * * 
"(h) No existing guaranteed extra board will be 

supplanted by a guaranteed extra board under this rule 
if the sole reason for the change is to reduce the 
guarantee applicable to employees on the extra board." 

A reading of Section 2(a), more particularly the term 

"additional," reveals some ambiguity. However, paragraph (h) is 

unambiguous. It limits the Carriers' right to supplant an 

existing guaranteed extra board only if the underlying reason for 

the substitution is to reduce guarantees. Paragraph (h) is 

silent regarding the establishment of guaranteed extra boards at 

points where non-guaranteed extra boards have already been 

instituted. Thus, the par agraph (h) 1 imi tat ion is inappl icable 

to supplanting an existing non-guaranteed extra board with a 

guaranteed extra board. 

We must interpret the adjective "addi tional" in Section 

2(a) to comport with paragraph (h). As the Organization argues, 

one of the primary purposes of allowing Carriers to establish 

more extra boards was to set up guaranteed extra boards at 
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outlying points remote from a supply source. The purpose was 

consistent with changes in the deadheading rules which made it 

less desirable for employees to reside at one location and drive 

to protect sporadic work at an outlying point. From the 

Or~anization's viewpoint, the word "additional" means points 

other than where Carriers already had a right to establish 

guaranteed extra boards. The Organization specifically contests 

the Carriers' ability to replace a non-guaranteed extra board 

with a new guaranteed extra board at supply points. However, 

only express limits on the Carriers' right to establish 

additional guaranteed extra boards are in paragraphs (g) and 

(h). The Organization seeks to amend Section 2(h) to prevent the 

establishment of guaranteed extra boards at locations where any 

extra board, either guaranteed or non-guaranteed, presently 

exists. The most reasonable interpretation of "add i tional" in 

Section 2 (a) is that Carr iers may add guaranteed extra boards 

restr icted only by the express provisos in Paragraphs (g) and 

(h) • 

Answer to Issue No.6: Yes. 

DATED: March 31, 1987 

{3.
 
John B. LaRocco
 
Neutral Member
 

(. 

(, . 
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ISSUE NO.7 

Maya carrier establish a Guaranteed Road Extra Board and a 

Guaranteed Yard Extra Board at a single location where only joint 

seniority is held? 

Pertinent Agreement Provisions 

SIDE LETTER 20 - GUARANTEED EXTRA BOARDS, SECTIONS 2(e) AND 

2(h) 

"(e) While on an extra board established under 
this rule, each employee will be guaranteed the 
equivalent of 3000 miles at the basic through freight 
rate for each calendar month unless the employee is 
assigned to an exclusive yard service extra board in 
which event the guarantee will be the equivalent of 22 
days I pay at the minimum S-day yard rate for each 
calendar month. 
apply against 

All earnings 
the guarantee. 

dur ing 
The 

the month will 
guarantees of 

employees who are on the extra board for part of a 
calendar month will be pro rated." 

* * * * 
"(h) No existing guaranteed extra board will be 

supplanted by a guaranteed extra board under this rule 
if the sole reason for the change is to reduce the 
guarantee applicable to employees on the extra board." 

Discussion 

Section 2(e) permits a Carrier to assign an employee to an 

exclusive Yard Service Guaranteed Extra Board. The question at 

issue concerns points where employees hold both yard and road 

seniority. The first part of our answer presupposes that there 

is an existing guaranteed extra board at the location. 

Severing seniority through the utilization of separate 

extra boards effectively reduces the earnings of employees who 

hold joint seniority. If road engineers are required to protect 

an exclusive Yard Guaranteed Extra Board as well as the 

Carrier's Exhibit 29 
24 of 29



BLE and NCCC Page 23 
1986 National Agreement 
Informal Disputes Comm. 

guaranteed extra board cover ing other classes of service (to 

maintain joint seniority), they suffer a wage cut contrary to the 

specific proviso contained in Section 2(h). 

The Committee understands that Section 2 of Side Letter 20 

ga~ the Carriers wide discretion in the establishment and 

operation of guaranteed extra boards in exchange for an 

acceptable disposition of the long festering dispute over 

intercraft pay relationship. Nonetheless, the Organization 

persuasively argued that the exclusive Yard Extra Board alluded 

to in Section 2 (e) was intended to apply primarily to terminal 

railroad companies where engineers do not hold any road 

seniority. 

To give full force and effect to Section 2(h), the 

establishment of an exclusive Yard Guaranteed Extra Board is 

inherently limited to locations where employees do not hold 

combination road/yard seniority. 

The second portion of our resolution to this issue assumes 

that there is not a presently existing guaranteed ~xtra board at 

the location where engineers hold joint seniority. 

Besides terminal companies, railroads often operate a 

closed yard where, even though employees are in a joint seniority 

district, all the assignments at the location are for yard 

service. If there is not an existing guaranteed extra board at 

such a yard, there is no problem with establishing an exclusive 

Yard Guaranteed Extra Board because not only is Section 2 (h) 

inapplicable but also the exclusive board could hardly operate to 

the detriment of the employees. 
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Similarly, Section 2(h) does not preclude the establishment 

of an exclusive Yard Guaranteed Extra Board at joint senior i ty 

locations where there is both yard and road work. Nonetheless, 

it is assumed both boards would be properly and adequately 

staffed so that the yard board would protect yard work and the 

road board would protect road work. It is recognized that there 

may be times when unexpected mark offs or other unpredictable 

circumstances require even a properly staffed yard board to 

protect road work and vice versa. However, it is not 

contemplated that, for example, a road board be persistently 

understaffed so as to have the effect of reducing guarantees. 

Answer to Question No.7: See Opinion. 

DATED: March 31, 1987 
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Dissent to Neutral MeItber J. B. LaRocco's Opinion to Issue No. 7 

This issue submitted by the Brotherhood of Locomotive Engineers 

to Neutral LaRocco asked the following question: 

"Maya carrier establish a Guaranteed Road Extra Board and a 

Guaranteed Yard Extra Board at a single location where only 

joint seniority is held?" 

The whole purpose of the question was to prevent the carrier from 

restricting an engineer's seniority if such engineer had joint seniority 

in both yard and road service. The above-quoted question never asked if 

there was a guaranteed extra board or a non-guaranteed extra board in 

place. We were concerned about the establishrrent of a yard board at 

locations where joint seniority was held. To do so would only restrict 

the earnings of engineers that hold dual seniority and violates section 

2{h). He even stated this in the decision and I quote, "Severing 

seniority through the utilization of separate extra boards effectively 

reduces the earnings of employees who hold joint seniority." He further 

goes on to state, "To give full force and effect to Section 2{h), the 

establishment of an exclusive Yard Guaranteed Board is inherently limited 

to locations where employees do not hold conbination road/yard seniority." 

Neutral LaRocco never answered the question as it was presented. 
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However, in the second half of Neutral LaRocco's Opinion, he then 

reverses himself and allows the carrier to establish a road and yard 

extra board at locations where no guaranteed board exits. The organiza

tion fails to see any difference in the two situations. He states that 

at terminal railroads or railroads that operate closed yards, the 

establishment of a guaranteed yard extra board would not adversely affect 

the engineers working thereon, as they have no joint seniority. The 

organization cannot disagree with this point. However, in the closing 

paragraph of Mr. LaRocco's Opinion, he contradicts his previous rulings 

by stating that section 2 (h) of Side Letter 20 " •••does not preclude the 

establishment of an exclusive yard Guaranteed Extra Board at joint 

seniority locations where there is both yard and road work.", and further 

goes on to state that under certain conditions it is even proper to use 

engineers assigned to the lesser guaranteed yard extra board to supplant 

an exhausted guaranteed road extra board. This is not acceptable to the 

organization, because it encourages the carrier to keep the road board 

short and the yard board long. 

It is the organization's opinion that Neutral LaRocco clearly went 

outside of the perimeters of the question asked of him in issuing his 

Opinion in Issue No.7. As previously stated, the question was can the 

carrier establish both a guaranteed road board and guaranteed yard extra 
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board at a single location where only joint seniority is held. This 
"~ 

question clearly did not presuppose any guaranteed extra boards or nan-

guaranteed extra boards at locations where extra boards are presently 

established. 

In sumrary, the organization feels the question was sufficiently 

answered in paragraph 4 of Neutral LaRocco's Opinion which states in 

part: " •••the establishIrent of an exclusive yard guaranteed extra board 

is inherently limited to locations where errployees do not hold conbination 

road/yard seniority." 

( 
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rules related to starting times and yard 1imits for yard crews which are at
variance with existing agreements.

(c) A Joint Committee, comprised of an equal number of carrier
representatives and organization representatives, shall be constituted to
determine whether a bona fide need exists to provide the service. If the Joint
Committee has not made its determination by the end of the 14 day advance notice
period referenced in Paragraph (b), it shell be deemed to be deadlocked, and the
service will be allowed on an experimental basis for a six-month period. If,
after the six months have expired, the organization members of the Joint
committee continue to object, the matter shall be referred to arbitration.

(d) If the parties are unable to agree upon an arbitrator within seven
days of the date of the request for arbitration, either party may request the
National Mediation Board to appoint an arbitrator. The fees and expenses of the
arbitrator will be shared equally by the parties.

(e) The determination of the arbitrator shall be limited to whether the
carrier has shown a bona fide need to provide the service requested or can
provide the service without a special exception to the existing work rules
related to starting times and yard 1imi ts for yard crews being made at a
comparable cost to the carrier.

Nothing in this Article is intended to restrict any of the existing rights
of a carrier .

This Article shall become effective November 17, 1991 except on such
carriers as may elect to preserve existing rules or practices and so notify the
authorized employee representatives on or before such date.

ARTICLE X - INTERDIVISIONAL SERVICE

Article IX - Interdivisional Service of the May 19, 1986 Award of
Arbitration Board No. 458, is amended as follows:

Section 4(b) of Article IX is renumbered Section 4(c) and a new Section 4(b) is
hereby adopted:

(b) The carrier and the organization mutually commit themselves to the
expedited processing of negotiations concerning interdivisional runs,
including those involving running through home terminals, and mutually
commit themselves to request the prompt appointment by the National
Mediation Board of an arbitrator when agreement cannot be reached.

ARTICLE XI - GENERAL PROVISIONS

section 1 - Court Approval

This Implementing Document is SUbject to approval of the courts with

.... ~.

'\ .
;~ '.,
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PUBLIC LAW BOARD NO. 3965 

Parties: Brotherhood of Locomotive Engineers 

and 

Union Pacific Railroad Co. - Eastern District 

Statement of Issue: "Is the Notice dated October 2, 1984, served by the Car- 
ries on the BLE under Article VIll of the May 13, 1971 
National Agreement proper in view of the fact that an 
Interdivisional Service Agreement dated December 16, 
1971 covering this territory already exists?" 

Background: This dispute was precipitated when the Carrier, on October 2, 

1984, served a notice on this Organization as well as the UTU that it wished 

to establish, as of January 1, 1985, interdivisional service between Fremont, 

Nebraska and North Platte, Nebraska. 

The Organization informed the Carrier on Cctober 4, 1984 that its Notice 

was out of order because engineer interdivisional service already existed in 

tnis territory by virtue of a December 16, 1981 Interdivisional Run Agreement. 

Between November 1, 1984 and September 20, 1985, the parties corresponded and 

conferred in an effort to resolve the dispute but were unsuccessful. They then 

agreed to submit this dispute to a public law board for final and binding ad- 

judication. 

The contractual antecedents of .the dispute are the following: 

A. Article VIII of the May 13, 1971 National Agreement captioned "In- 

terdivisional, Interseniority District, Intradivisional and/or Intraseniority 

District Service (Freight or Passenger) states in part: 

"1. Where an individual carrier not now having the right to establish 
interdivisional ... freight service, considers it advisable to 
establish such service, the carrier, shall give at least thirty 
days written notice to the General Chairman ... of the Brother- 
hood of Locomotive Engineers ... of its desire to establish such 
service, specifying the service it proposes to establish and the 
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"conditions, if any, which it proposes shall govern the establish- 
ment of such service. 

The parties will negotiate in good faith on such proposal 
and fair arrangements shall be made in the interests of both 
parties. Such rights and arrangements shall include but not be 
limited to the following: 

3. In the event the carrier and such committee or committees can- 
not agree on the matters provided for in Section l(a) ... the 
parties agree that such dispute shall be submitted to arbitration 
under the Railway Labor Act, as amended, within 60 days from the 
date of notice by the carrier of its intent to establish services 
pursuant to this Article VllI." 

B. December 16, 1971 Agreement between Union Pacific Railroad Company - 

Eastern District and the Brotherhood of Locomotive Engineers pursuant to Ar- 

ticle VIII, Interdivisional Service of the National Agreement dated May 13, 

1971, which states in part: 

"Part 1 - Establishment of Interdivisional Service. 

Section 1. In accordance with Section 1 of Articl? VIII of the 
National Agreement dated May 13, 1971 and subject to the provisions 
of this Part 1, the company may establish interdivisional service as 
set forth below: 

(a) Grand Island, Nebraska will be eliminated as an away-from- 
home terminal, and engineers on the First and Second Seniority 
Districts will operate between Council Bluffs, Iowa and North 
Platte, Nebraska. 

i. These runs will be manned by First and Second District 
Engineers on the basis of the ratio of miles ... 

ii. The home terminal for First District engineers assigned 
to these runs will be Council Bluffs; the home terminal 
for Second District engineers will be North Platte. 

iii. Engineers operating from Council Bluffs to North Platte 
will be allowed 278 road miles; engineers operating from 
North Platte to Council Bluffs will be allowed 278 road 
miles. 

Part XI1 - This agreement shall become effective January 1, 1972 
and will remain in full force and effect until changed in accordance 
with the provisions of the Railway Labor Act . . I1  

C. Interchange Agreement of June 13, 1960 dealing with interchange of com- 

plete trains of traffic between the C&NW and Union Pacific at Fremont. Nebraska. 
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" (3 )  The crew operating Council Bluffs-Fremont or Fremont- Council 
Bluffs may handle cars in and out of Council Bluffs or Fre- 
mont and may set out or pick up cars at any intermediate point, 
however, they will not be required to perform any local switch- 
ing in making such pick-ups or set-outs. 

(4) Trains interchanged between the Union Pacific and C&NW will 
not be handled on a turn-around basis Grand Island-Fremont- 
Grand Island by pool or assigned crews." 

The parties had negotiated the Interdivisional Run Agreement on December 

16, 1971, pursuant to the authority of the May 13, 1971 National Agreement, where- 

in Grand Island was eliminated as the away-from-home terminal for engineers on 

the First and Second Seniority Districts, and established a 278 mile interdivi- 

sional run between Council bluffs and North Platte. A few years earlier, in 

June 1960, the parties had negotiated an interchange agreement dealing with the 

interchange of traffic between the C&NW and the UP. 

The First District Seniority extends from Council Bluffs to Grand Island, 

a distance of 145 miles. The Second District Seniority extends from Grand Is- 

land to North Platte for a distance of 138.3 miles. Fremont is approximately 

39 miles northeast of Counci 1 Bluffs and is an intermediate point between Coun- 

cil Bluffs and North Platte. 

Carrier's Position 

The Carrier stresses that Article VIII of the May 1971 National Agreement 

did not prohibit it from issuing its October 2, 1984 Notice. It issued the No- 

tice because of the rapid growth of interchange traffic at Fremont. Initially 

in late 1950 and early 19601s, both the C&NW and it recognized that the sched- 

ule between Chicago and the West Coast could be improved by interchanging traf- 

fic at Fremont rather than the customary point of Council Bluffs. The parties 

accomplished this objective by negotiating the 1960 Interchange Agreement. The 

1960 Agreement was revised in 1963 dealing with delivery of eastbound traffic 

to C&NW, and it provided that if the UP road crews delivered complete trains to 
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the C&NW, they would be allowed five miles. 

The Carrier states after the December 1971 Interdivisional Run Agreement, 

abolishing Grand Island as the away-from-home terminal, crews in service from 

North Platte to Council Bluffs would deliver their entire train to the C&NW at 

Fremont, and continue light to Council Bluffs. This crew received the five 

mile allowance provided for by the May 1963 Agreement. If the train contained 

cars for Council Bluffs, they were left on the main line while the crew de- 

livered the C&NW portion of the train to the C&NW. Thereafter they took the 

remaining cars to Council Bluffs. 

The Carrier states as a result of work rules relaxation, the C&NW was 

able to use its roadmen more effectively. In 1980 it was agreed to change the 

Fremont operation, and rather than deliver trains to the C&NW, the Carrier de- 

signated its east and west main lines as exchange tracks. The cars would be 

left on these designated tracks and then they would be picked up by the inter- 

divisional run crews operating between Council Bluffs and North Platte. The 

Carrier states the interchange traffic has so increased at Fremont that it is 

equal to the traffic levels through Council Bluffs. 

The Carrier adds that in order to remain competitive with other modes 

of transportation, it served its October 2, 1984 Notice. It states there is 

no valid basis to the Organization's objections. The Carrier asserts that 

the background and history leading to the consummation of Article VlII of the 

1971 National Agreement reveals that the Carriers could initially unilaterally 

establish, arrange or re-arrange interdivisional service subject only to the 

requirement that mileage be equitably apportioned. However, they lost this 

right to establish such services without agreement as a result of several NRAB 

awards. 
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The Presidential Railroad Commission studied the subject and made its re- 

commendations, and from these recommendations, f lowed Article VIII of the 1971 

National Agreement. 

The Carrier asserts that Article VIII embodies the concept that carriers 

have a broad latitude to establish interdivisional service and the purpose of 

Article VIII was to eliminate any restrictions on establishing such service. 

An examination of Article VIII reveals that the Carrier obtained the relief it 

sought. 

The Carrier stresses that under Article VIII there are no limitations or 

restrictions imposed upon it as to the service it was seeking to establish by 

its October 1984 Notice. The Notice was a proper exercise of the contractual 

rights it possessed under Article VIII. 

The Carrier notes that by the December 16, 1971 Agreement, made pursuant 

to the grant of authority of Article VIII, it established interdivisional ser- 

vice between Cheyenne and Rawlins, eliminating Laramie as a home terminal. 

However, in 1975 it served notice to establish interdivisional service between 

Cheyenne and Hanna, a point between Cheyenne and Rawlings. The Carrier asserts 

that this situation is virtually identical to the instant case. It maintains 

in that case it was able to enter into an agreement for that purpose even 

though interdivisional service had been previously established in that terri- 

tory. 

The Carrier denies that the 1960 Interchange Agreement in any way affects 

its right to establish interdivisional service. The Carrier states that if the 

1960 Agreement in any way limited its right to do so, that Agreement was abro- 

gated by the 1971 National Agreement. It stresses that Section 1 of Article VIII 

granted the Carrier the contractual right to establish interdivisional service. 
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It notes that the Interchange Agreement was negotiated in 1960, eleven years 

prior to the 1971 National Agreement. When it served notice to establish the 

service between Council Bluffs and North Platte, the question of the 1960 Inter- 

change Agreement was not interposed as a bar. The Carrier asserts the parties 

recognized that its right to establish interdivisional service took precedence 

over the Interchange Agreement and the latter was abrogated to the extent it 

interferred with the establishment of the interdivisional service. 

The Carrier states that, notwithstanding the fact that the 1960 In- 

terchange Agreement has no legal impact on its October 1984 Notice, the propos- 

ed operation at Fremont will have no significant impact on the interchange rule. 

It asserts that to the extent it will continue to make complete interchange of 

traffic with C&NW at Fremont, it will continue the agreed-upon mileage allow- 

ance. Consequently, the basic intent of the Interchange Agreement will be 

maintained. 

The Carrier urges the Board to uphold its right to establish this service 

because the historical background and the language of Article VIII of the May 

1971 National Agreement permits the Carrier to establish multiple interdivision- 

al service within the same district. 

Organization's Position 

The Organization states that the Carrier's October 2, 1984 Notice to es- 

tablish interdivisional service between Fremont and North Platte and return, is 

improper for two reasons. The first is that there is already an agreement in 

effect establishing interdivisional service over this same territory, and the 

second is that the proposed operation would be in conflict with the 1960 Inter- 

change Agreement involving 'the CENW'RR. 

Carrier's Exhibit 31 
6 of 13



- 7 -  Award No. 1 

The Organization asserts that the Carrier initially served it with a No- 

tice September 1, 1971, pursuant to Article VIII of the May 13, 1971 National 

Agreement. This September 1971 Notice initiated negotiations which culminated 

in the December 16, 1971 Interdivisional Run Agreement. The Organization 

stresses that a review of the December 16, 1971 Agreement will reveal that it 

incorporated Section la,b,c, of the September 1, 1971 Carrier Notice, and these 

Sections became Part I, Section l(a) i ,  i i  and i i i  of the December 16, 1971 In- 

terdivisional Run Agreement. 

The Organization states the cardinal objective which the Carrier sought 

in this aspect of the Agreement, was to be able to run through from Council 

Bluffs to North Platte and return, eliminating Grand Island as the away-from- 

home terminal for both the First and Second Seniority Districts. Since July 1,  

1972, the Carrier has operated this particular service as it sought. 

The Organization asserts that the Carrier cannot properly utilize the 

May 1971 National Agreement to change the December 16, 1971 Interdivisional Run 

Agreement which is now in effect on this property. The December 1971 Agreement 

clearly established a specific interdivisional run between Council Bluffs and 

North Platte and return, and the Carrier agreed in Part XI1 of the December 

1971 Agreement that those runs which were specifically provided for in this 

Agreement, could only be changed in accordance with the requisite provisions of 

the Railway Labor Act. 

The Organization adds the Carrier has recognized this principle in the 

past. For example, on June 12, 1975, the Carrier wanted to establish interdivi- 

sional service between Denver and Rawlins, eliminating Laramie as the away-from- 

home terminal. The Carrier proposed such service and the Organization agreed. 

The run became an addendum to the December 16, 1971 Agreement. 
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However, the Organization notes that the Carrier's action did not consti- 

tute a change or alteration to any existing established run, in the manner as 

did the proposal of the Carrier's Notice of October 2, 1984. The Organiza- 

tion notes furthermore that it voluntarily agreed to the Carrier's action in 

the Denver-Rawlins run. 

The Organization adds the Carrier's reference to the establishment of 

Hanna-Cheyenne interdivisional service is inapposite to this case. The Organi- 

zation states that when the,coal business developed, the employees wanted a 

separate coal pool established and it was done with the consent of all the 

parties. It adds that it was not even necessary for the Carrier to serve a 

notice to establish this pool but the Carrier did. 

The Organization asserts a situation more in point is when the Carrier, 

in implementing Part I, Section l(i) of the December 1971 Agreement, had elimi- 

nated Beatrice as the home terminal for the 15th Seniority District and moved 

the home terminal to Marysville. In June 1975, the Carrier proposed to the Or- 

ganization to move the home terminal to Council Bluffs as a result of a consoli- 

dation of the 15th and First Seniority Districts. The engineers in both of 

these Districts objected to the proposal and the Carrier dropped its proposal. 

The Organization states that no where in the December 1971 Agreement is 

station Fremont mentioned. Since Fremont is located in the territory encompass- 

ed by Section l(a) of Part I of aforementioned Agreement, it follows that trains 

received in interchange at Fremont from C&NW RR must be manned by crews called 

and operating from Council Bluffs to North Platte and from North Platte to 

Council Bluffs. 

The Organization states the proper and only means available to the Carrier 

to move the terminal of these runs from Council Bluffs to Fremont is to utilize 
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Section 6 of the Railway Labor Act, as provided for in Part XI1 of the Decem- 

ber 1971 Agreement. The Carrier was not served such a Section 6 Notice, and 

it cannot invoke Article VIII of the May 1971 Agreement as a valid basis to 

make this change. 

The Organization states the second reason why the Carrier's action is 

contractually improper is that the 1960 Interchange Agreement prohibited the 

move proposed by the Carrier. The Organization asserts that Section 4 of the 

Interchange Agreement specifically states that the trains interchanged will not 

be handled on a turn around basis, Grand Island-Fremont-Grand Island by pool or 

assigned crews. The Organization stresses that the western terminus that was 

mentioned in Section 4 was Grand Island, but that became North Platte on July 

1, 1972 when interdivisional service Council Bluffs-North Platte was instituted 

and Grand Island eliminated as the away-from-home terminal. The Organization 

adds that making North Platte the western terminal of the Interdivisional Run 

did not change Section 4 of the Interchange Agreement. The Carrier cannot oper- 

ate trains North Platte to Fremont to North Platte without modifying Section 4, 

and to date no change has been made. Such a change would require mutual agree- 

ment or action under Section 6 of the RLA. It states that crews called from 

North Platte must continue from Fremont to Council Bluffs after making their in- 

terchange to CENW crews at Fremont. 

The Organization states by virtue of the Agreements currently in effect, 

i.e., Part I, Section l(a) and Part XI1 of the December 1971 Agreement, and the 

June 1960 Interchange Agreement, the Carrier's Notice dated October 2, 1984 is 

improper and out of order and is not sanctioned by Article VIII of the May 1971 

National Agreement. The only vehicle available to the Carrier is Section 6 of 

the Railway Labor Act, and therefore the Board should sustain the position of 

the Organization. 
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Findings: 

The Board, on the entire record and all the evidence, finds that employ- 

ees and Carrier are Employees and Carrier within the Railway Labor Act; that 

the Board has jurisdiction over the dispute and the parties to the dispute 

were given due notice of the hearing thereon. 

The Board finds from its review of the record that there are no contrac- 

tual prohibitions against the Carrier establishing an interdivisional run from 

Fremont to North Platte and North Platte to Fremont. Accordingly, we find no 

contractual defect in the Carrier's Notice dated October 2, 1984. 

The Board finds from the weight of the probative evidence that the par- 

ties covenanted by virtue of the May 13, 1971 National Agreement that Carriers 

could establish interdivisional runs at the discretion of management, subject 

to the Organization's right to challenge whether these runs were unreasonably 

long or were encompassed with burdensome conditions of work. Eut the entire 

tenor and principal thrust of the 1971 National Agreement was that no existing 

rules, regulations and agreements should hereafter constitute or be a bar to 

a carrier establishing interdivisional runs when, in its judgment, the operat- 

ing exigencies required such runs. 

The Board finds that it was pursuant to the May 1971 National Agreement 

that the parties negotiated the December 16, 1971 Agreement and implemented 

that Agreement on July 1, 1972 by a Notice dated May 1, 1972. These Agreements 

established the interdivisional service between Council Bluffs and North Platte 

and eliminated Grand Island as the away-from-home terminal for Engineers of the 

First and Second Seniority Districts. 

The Board finds no provision in the appropriate terms of the December 16, 

1971 Agreement and Implementing Notice of May 1, 1972 that indicates or sug- 
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gests that the Carrier could not, or was in any way prohibited from or limited 

in, establishing another interdivisional run within the territorial confines 

of Council Bluffs and North Platte, subject to the requisite Agreement provi- 

sions. If the Carrier could establish an interdivisional run between Council 

Bluffs and North Platte under approriate conditions, it is difficult to hold 

analytically that there was any contractual prohibition against establishing a 

run within those confines but not quite as extensive, i.e., Fremont to North 

Platte and return. 

The Board finds no contractual bar to the proposed Carrier's action by 

virtue of the 1960 Interchange Agveement. Since the interdivisional run was 

established on July 1, 1972 abolishing Grand Island as an away-from-home ter- 

minal ofr this run, then North Platte was substituted by operation as the wes- 

tern terminal and Engineers on that run operated from Council Sluffs to North 

Platte and return. The 1971 National Agreement and the other implementing 

agreements negotiated purusant to the National Agreement, to the extent it is 

held that these Agreements contravened the terms of the 1960 Interchange Agree- 

ment, it must be held the terms of the Interchange Agreement have been super- 

ceded by the 1971 National Agreement. 

The Board finds, however, that the basic purpose of the 1960 Interchange 

Agreement is not undermined or adversely affected by the proposed establish- 

ment of the Fremont-North Platte interdivisional run. The affected employees 

will still receive the allowance of the five constructive miles. For those En- 

gineers who might reside some distance from Fremont, their situations might be 

handled by negotiations. In any event job mobility is one of the recognizable 

aspects of this industry. 

In summary since the Board finds no probative evidence in the record to 
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show that the Carrier's October 2, 1984 Notice was contractually proscribed, 

it has no recourse but to conclude that the aforesaid Notice was proper, not- 

withstanding the December 16, 1971 Agreement provided for interdivisional ser- 

vice on the territory covered by the October 2, 1984 Notice, and notwithstand- 

ing the 1960 Interchange Agreement. 

Award: Carrier's October 2, 1984 Notice is proper. 

Seidenberg, Chairman 
nd Neutral Member 

W .  E. Naro, carder 
Member 

R. E. Dean, Employee 
Member 
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LABOR RELATIONS 

DISSENT FROM AWARD I OF 

PLB NO. 3965 

PFC 1 9  1985 

EASTERN DISTRICT 

In Award I, it is our opinion that one of the most renowned and respected 
arbitrator in the industry has erred. 

On Dec. 16, 1971, the parties to this dispute entered into a voluntary agree- 
ment for the establishment of Interdivisional Service persuant to Art. VIII 
of the May 13, 1971 National Agreement, in the same territories covered by 
the carriers improper notice of Oct. 2, 1984.. Part XI1 of the Dec. 16, 1971 
agreement reads as follows: 

" 'Ihis agreement shall become effective January 1, 1972 and 
will remain in full force and effect until changed in accord- 
ance with the provisions of the Railway Labor Act .. 11 

When the carrier became desirous of changes rather than serve notice under 
the provisions of the Railway Labor Act as required by agreement of Dec. 16, 
1971, notice was served under ART. VIII of the May 13, 1971 national agree- 
ment. 

Award I allows the carrier to renege on an important portion of an agreement 
they voluntarily made. Award I further proves the old adage - To err is human. 
'Ihe arbitrator in this case is extremely human. 

t 

EMPLOYEE MEMBER 

Dated: Dec. 15, 1985 

Carrier's Exhibit 31 
13 of 13



* 
In the Matter of an Arbitration Between * 

* 
SOUTHERN PACIFIC TRANSPORTATION COMPANY * Subject: Interdivisional 
(EASTERN LINES) * Service Arbitration 

* Under Article IX of the - and - * May 19, 1986 Agreement 
* 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS * 

ARBITRATION BOARD NO. 468 

R. P. Guidry, SP Member 
E. L. Hayden, BLE Member 

Dana E. Eischen, Neutral Member 

APPEARANCES 

For t:he Organization: D. M. HAHS, General Chairman 
E. K. REYNOLDS, Local Chairman 

For the Carrier: R. P. GUIDRY, Labor Relations Officer 
C. R. HUNTINGTON, Senior Manager, 

Labor Relations 
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PROCEEDINGS 

I:n June a n d  October of 1986 Carrier served notices of proposed 

establishment of certain interdivisional runs to operate between 

San Antonio and Dallas-Fort Worth, Texas and between Hearne and 

Dallas-Fort Worth, Texas. Following receipt of these notices 

the BLE proposed terms and conditions for establishment of this 

servic:e and the Parties met briefly in negotiations. This 

Arbitration Board was established by the National Mediation Board 

on request of Carrier on December 4, 1986, pursuant to Article IX, 

Section 4 of the May 19, 1986 BLE National Agreement. 

Upon due notice to the Parties, the Board convened a hearing 

at Dallas, Texas on January 15, 1987 at which both Parties were 

represented and afforded full opportunity to present evidence 

and argument in support of their positions. During the course 

of that hearing, it became evident to the Neutral Chairman that 

the Parties had engaged in virtually no direct negotiation after 

exchanging opening proposals before Carrier invoked the instant 

arbitration. This left the entire Interdivisional Run Agreement 

to be written for the Parties by this Board. In the considered 

judgment of the Chairman, such abdication of responsibility for 

their own collective bargaining agreements is fraught with peril 

for both Parties. No Arbitration Board, however well intentioned 

and well informed, can write for the Parties an entire agreement 

superior to one which they negotiate for themselves. Moreover, 

to place an entire open agreement before an interest arbitration 

board without even attempting serious direct negotiations is 

an abuse of process which this Board should not condone or 

Carrier's Exhibit 32 
2 of 40



> 

encourage. At the conclusion of the hearing, the Chairman so 

advised both Parties and remanded the entire dispute back to 

them with instructions to engage in serious efforts to at least 

narrow the gap, if they could not achieve closure on some of 

the issues in dispute. 

It also developed at ,the hearing that the threshold pro- 

cedural/jurisdiction which the Parties were contesting before 

this Board was being litigated simultaneously as part of Issue 

No. 3 before the Informal Disputes Committee (Committee) estab- 

lished under the BLE and NCCC 1986 National Agreement. With 

this in mind, the Chairman advised the Parties that Board No. 

486 would not render a decision until after the Informal Disputes 

Committee had answered the threshold question. In the meantime, 

the Parties were urged to engage in direct negotiations and to 

keep the Chairman informed of their progress. 

The record does not reveal to what extent the Parties engaged 

in further negotiations. We do know that they made very little 

progress in further narrowing the scope of the present dispute. 

Under date of April 3, 1987 Carrier furnished the Board with 

a copy of the Committee determination of March 31, 1987 on Issue 

No. 3. Carrier also requested the Board to reconvene hearings 

to take additional evidence and argument on that point. By 

letter of April 16, 1987 BLE opposed reopening the hearings but 

requested right of rebuttal if further evidence was received 

from Carrier. The Chairman determined there was no cause shown 

to reconvene the Board but he did hold the record open for addi- 

tional written memoranda and exhibits from each Party relative 

to the determination of the Informal Disputes Committee. When 
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submission and exchange of these additional materials was com- 

pleted, the record was declared closed. 

BACKGROUND 

The present dispute is the most recent chapter in an ongoing 

saga ,of controversy over the terms and conditions of interdivisional 

service between designated terminals on this property. Some 30 

years of industry bargaining, including intervention by several 

Presidential Emergency Boards, finally yielded agreement in 1971 

upon :machinery and criteria for establishing interdivisional runs. 

. i 
I .  The BLE National Agreement of May 13, 1971 provided that Carrier 
i 

would serve notice upon the Organization of intent to establish 

interdivisional runs between designated terminals and the Parties 

thereafter would engage in direct negotiation to seek agreement 

upon terms and conditions for such service. If Agreement was 

not forthcoming in a certain number of days, the creation and 

servilzes of an Arbitration Board could be requested from the 

National Mediation Board to review the positions of the Parties 

and d'etermine the terms and conditions upon which interdivisional 

runs ]might be established. The National Agreement provided, 

among other things, that the award of such an Arbitration Board 

would be final and binding if Carrier elected to implement the 

contested interdivisional run. However, if Carrier elected not 

to put the requested interdivisional runs into effect under the 

terms of the Award (or other terms and conditions mutually agree- 

able .to the Parties) then Carrier was barred for one (1) year 

from resubmitting that proposal and invoking arbitration (unless 
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the Parties voluntarily chose to waive that limitation). 

Between 1972 and 1985 the Parties to the present dispute 

engaged in arbitration of interdivisional run disputes before 

three (3) different Arbitration Boards under the above-described 

machi:nery of the May 13, 1971 BLE National Agreement. The handling 

and results before Board No. 315 (Chairman Howard Johnson, 

May 13, 1973) , Board No. 436 (Chairman David Dolnick, May 8, 

1984) , and Board No. 449 (Chairman Jacob .Seidenberg, May 8, 1985) 

are described in greater detail below. The present case is the 

fourt:h interdivisional run arbitration on this property since 

the arbitration machinery initially was established in the May 

13, 1971 National Agreement. But significantly it is the first 

on this property under the superceding interdivisional run arbi- 

tration machinery established in Article IX of the May 19, 1986 

National Agreement. 

'The governing language of Article IX of the May 19, 1986 

National Agreement, effective June 1, 1986, reads in pertinent 

part (as follows: 

k t e :  & uatd in t h i a  k r t e m t n t ,  the t e rn  i n t e r d i v i a i o n r l  
r e w i c e  include8 in t e rd iv i a ion r l ,  i n t e r a e n i o r i t y  d i a t r i c t ,  
i n t r r d i v i a i o n r l  and/or i n t r r a e n i o r i t y  d i a t r i c t  r e n i c e .  

An individual  c a r r i e r  may ea tabl iah  i n t t r d i v i a i o n r l  a r m i c e ,  
in f r e i g h t  or paaaenger aervice,  aubj tc t  to  the f o l l o v i q  procedure. 

& individual  c a r r i e r  welting to  ea t rb l i ah  i n t e r d i v i a i o n r l  
a e n i t e  mhrll l i v e  r t  l e r a t  twenty drya '  v r i t t e n  a o t i c e  t o  the o r g m i -  
t r t i o m  of i t 8  dea i re  to  e a t r b l i a h  w r v i c e ,  mpecify the r e n i c e  it 
proposer t o  e a t r b l i a h  rad the  eondi t iona ,  i f  my ,  which it proposer 
r h r l l  8 w e r n  the r s tab l i sh iment  of  much w n i c e .  . 
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Rearonable and p r a c t i c a l  condi t ionr  aha11 lover8  the 
e r t r b l i r h a e n t  of the run8 de rc r ibed ,  includirq but clot l imi ted  to  t he  
f o l l o v i r y  : 

( a )  Runr r h r l l  be d e q u r t e  fo r  e f f i c i e n t  opera t ioar  ' m d  
r ea ron rb le  i n  regard t o  the mile8 run,  hourr ori duty rod ia regard t o  
o t h e r  condi t ionr  of vork. 

(b)  A l l  mile8 run in axcer r  of the miler encomprrred in  the  
' b r r i c  d r y  r h r l l  be paid f o r  rt  r r a t e  c r l c u l a t d  by d iv id ing  the b r r i c  
d r i l y  r a t e  of pay i n  e f f e c t  on Xay 31, 1986 by the number of  mi lor  
rncomprrred in the b r r i c  d r y  r r  of t h a t  da t e .  Ye i8h t -on4r i r e r r  
'sddi t i v e r  611 rpply t o  mileage r a t e r  c r l c u l r t e d  in accordance v i t h  
t h i r  p r w i r i o n .  

(c)  When r c r e v  i r  required t o  report  for  duty o r  i r  
 relieved f r w  duty  r t  a poin t  o the r  than the on and o f f  du ty  p o i n t r  
lfixed f o r  the r e m i c e  e r t r b l i r h e d  hereunder,  the c a r r i e r  r h a l l  
r u t h o r i r e  a d  provide r u i t a b l e  t r r n r p o r t r t i o n  for tha crew. 

Note: Su i t ab l e  t r r n r p o r t r t i o a  includes c a r r i e r  omed o r  
provided parrenger car ry ing  motor veh ic l e s  or t u i ,  
but  excluder o ther  f o m r  of pub1 i c  t r r n r p o r t r t i o n  . 

( d l  Ch run8 e r t r b l i r h e d  hereunder c r e w  w i l l  be alloved l 
$4.15 meal r l lovrnce  r f t e r  4 hour8 a t  the awry from h e  t e m i a r l  md 
another  $4.15 r l lovrnce  r f t e r  being held m add i t i ona l  8 hourr .  

(e) In  order  t o  u p c d i t e  the movement of i n t e r d i v i r i o n r l  
r.un8, c r e w  on runr of mi le r  equal t o  o r  l e r r  than the  nunber 
encanparred in the b r r i c  day will a o t  a top to  ea t  except i a  carer  of 
emtr tency o r  unururl  delayr .  t o r  c revr  on longer runr ,  the c a r r i e r  
r ~ h a l l  de t e rn ine  the condit ion,  m d e r  which rucb c r e n  may r t o p  to  e a t .  
m e n  c rev r  a ruch run8 a r e  not p e m i t t e d  t o  atop to  e a t ,  c r e v  mtmberr 
r lhr l l  be paid m r l lovrnce  of $1.50 f o r  the t r i p .  

( f )  foregoing p r w i r i o n r  ( a )  through ( e l  do clot preclude 
t h e  p r r t i e r  f r m  o e t o t i r t i n ~  oo o the r  t e m r  and condit ionr  of vork. 

Upon the a e r v i q  of  A n o t i c e  m d e r  Sect ion 1, t he  p a r t i e r  
rill t i iacur r  the  d e t r i l r  o f  ope ra t ion  a d  rrorking condi t ions  of tbe 
propored run8 during r p r i o d  of 10  dry8 f o l l o d n g  the d a t e  of the 
n o t i c e .  I f  they a r e  unable t o  agree,  a t  the end of t he  2 0 4 a y  period,  
wi th  r e r p c t  fo ~ a r  h i c h  do not o p e r r t e  through a home t e m i n r l  o r  
kame t e r m i n r l r  of prev iour ly  r x i r t i q  runr  which a re  t o  k extended, 
much run o r  mar 611 be operated oa A t r i r l  b r r i r  m t i l  c m p l e t i o a  of 
tlb procedure8 r e fe r r ed  to  i n  Sec t ion  4. Thir t r i r l  b r r i r  operat ion 
dl1 not  be app l i cab le  to nrar  h i c h  ope r r t e  through h e  t e l r i n r l r .  
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( a )  I n  the  event  the  c a r r i e r  .ad the o rg rn i za t i on  cannot 
ag ree  oa t h e  ma t t e r r  provided f o r  i n  Sect ion 1 and the o the r  t e r n r  
mnd c o n d i t i o n r  r e f e r r e d  to  i n  Sec t ion  2 above, the p a r t i e r  q r e e  t h a t  
much d i r p u t e  r h a l l  be r u h i t t e d  t o  a r b i t r a t i o n  under the I r i l v a y  Labor 
kt, a r  meaded ,  & t h i n  30 dayr a f t e r  a r b i t r a t i o n  i r  requerted by 
e i t h e r  p a r t y .  I he  a r b i t r a t i o n  board r h a l l  be gwerned by tbe genera l  
and r p c c i f i c  t u i d e l i n e r  w t  f o r t h  ia Sect ion 2 above. 

(b)  ' I h e  d e c i r i o n  of t he  a r b i t r a t i o n  board r h a l l  k f i a r l  and 
Ibinding upon both  p a r t i e r ,  a c e p t  t h a t  the avard r h r l l  wt t e q u i r a  t he  
c a r r i e r  t o  a r t a b l i r h  i n t e r d i v i r i o n a l  r e rv i ce  Lo the p a r t i c u l a r  
t e r r i t o r y  involved i n  each ruch d i r p u t e  but r h a l l  be accepted by t h e  
p a r t i e r  a r  the  cond i t i on r  which r h a l l b e  met by the c a r r i e r  i f  and when 
such  i n t e r d i v i r i o n a l  sew i c e  i r  e r t a b l i r h e d  ia t h a t  t e r r i t o r y .  
Yrwided  f u r t h e r ,  hovever, i f  c a r r i e r  e l e c t r  not t o  put the avard i n t o  
a f f e c t ,  c a r r i e r  r h a l l  be deemed t o  have waived m y  r i g h t  t o  renev the  
rune r eque r t  f o r  a  period o f  one year fo l l ov i ry  the da t e  o f  ra id  avard ,  
except  by conrent  o f  the o r g r n i r a t i o n  par ty  t o  r a i d '  u b i t r a t i o n .  

Sec t ion  S - t x i r t i n g  I n t e r d i v i r i o p a l  Service 

f a t e r d i v i r i o n a l  r e m i c e  in e f f e c t  un the da t e  o f  t h i r  
Agreement i r  not a f f ec t ed  by t h i r  Ar t i c l e .  

See t ion  6 - Conr t rue t ioa  of  A r t i c l e  

The foregoing p tov i r ion r  a r e  not intended to  impore 
r e r t r i c t i o n r  v i t h  r e r p e c t  t o  e r t a b l i r h i n g  i n t e r d i v i s i o n r l  r e m i c e  h e r e  
r e r t r i c t i o n r  did a o t  e x i r t  p r i o r  t o  the da te  of t h i r  Agreement. 

See t ion  7 - Pro tec t ion  

Every a ~ p l o y e e  d v e r r e l y  a f f ec t ed  e i t h e r  d i r e c t l y  o r  
i n d i r e c t l y  r r  a  r t r u l t  of the r ~ o l i c r t i o n  of t h i r  r u l e  r h r l l  rece ive  
t h e  p r o t e c t i o n  a f f o r d t d  by See t ioa r  6, 7, 8 and 9 of  the Warhington job 
P r o t e c t i o n  Apeemcot of U y  1936, r r e e p t  t h a t  fo r  the purport8 of t h i ,  
Agreement k c t i o n  7(a)  i r  amended t o  read l O O t  ( l e r r  earning8 i n  
o u t r i d e  e n p l o p e n t )  i n r t e d  of 601 and a t e n d e d  to  p r w i d e  period of 
payment equ iva l en t  t o  l eng th  o f  r e n i c e  not t o  exceed 6 yea r r  rrd to  
p rov ide  f u r t h e r  t h a t  r l l ovance r  i n  Section8 6 m d  7 .be increared  by 
rub requea t  gene ra l  vage i n c r e a s e r .  

&y c e ~ p l o p e  requi red  t o  change h i8  te r idence  r h a l l  k 
r u b j e c t  to the  b e a e f i t r  coa ta ined  i n  Sect ionr  10 and 11 of t he  
Uarhington Job R o t e c t i o n  Agreement and i n  d d i t i o a  t o  ruch b e n e f i s r  
r h r l l  r ece ive  r t r a n r f e r  a l lovance  of four hundred d o l l a r r  ($400.00) 
and f i v e  unrking drys  i n r t e a d  of the  "tvo uorkirq day," p r w i d e d  by 
S e c t i o n  10(a)  o f  r a id  agreement. Under t h i r  Section, change of 
r e r i d e n c e  r h a l l  net h conridered "required" i f  the r epo r t i ng  pa in t  t o  
which t h e  employee i r  chanced i r  not more than 30 miler f r m  h i r  f o m e r  
r e p o r t  ing po i a t .  
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I f  ray  protective benef i t r  t r e a t e r  than thore prwided in 
t h i r  &tic!: cya t:.:i!e5le under ex i r t ing  aareemeatr, ruch t r e a t e r  
b e n e f i t r  e h r l l  rppl y  eubject t o  the ternrr md obliart ioar of both the 
c r r r i e r  and employee under ruch rpreemeatr, i n  l i eu  of the benefi t8 
p rwided  in t h i r  Art ic le .  

'Ihir Art ic le  eha l l  become e f fec t ive  June 1, 1986 except on 
auch ca r r i e r8  ar may e l ec t  t o  prerenre u i r t i a g  ruler or practicer  and 
ao n o t i f y  the authorized employee reprerencativer oa or before auch 
da t e .  Ar t i c le  V I 1 1  of the Hay 13, 1971 &reemeat rha l l  not apply on 
ray c a r r i e r  on vhich t h i r  Art ic le  becaner ef fect ive .  

Just a few months before the present case was initiated, 

an interdivisional run arbitration award was issued by Board 

No. 449 on this property (Chairman Jacob Seidenberg). In the 

Opinion accompanying the May 8, 1985 Award, Dr. Seidenberg 

reviewed the course of interdivisional service arbitration on 

this property between 1972 and 1984. That summary, a history 

lesson which bears repeating in the present case, reads as 

The record reveals t h z t  on May 16, 1972 the parties on this property 

establ i shed Arbitration Bcard KO. 315 w i t h  Judge Howard Johnson as the Neutral 

Ileinber for t h 2  purpose of esiabl ishing terms and conditions of work for nine 

( 9 )  int,erdivi sional runs, including the two runs involved i n  this dispute. 

On May 17, 1973 t h a t  Board rendered i t s  Award and proposed implement- 

ing  agr,eenent. The Carrier' chose not t o  execute the Awzrd and d id  not imple- 

ment i t : s  terms and i t  never became operathe. The Carrier contended i t  would 

be too ~ ~ o s t l y  t o  effectuate the Award and the* proposed interdivisional runs 

were not formally established. I t  must be noted however, t h a t  before Board 

No. 315 rendered i t s  award, the Carrier in 1972 negotiated interdivisional 
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agreements with tbe Firemen's and Trainmen's Organizations, which included 

the San Antonio-Ennis and the El Paso-Sanderson runs. It had to abandon these 

runs because it was too expensive t o  operate them. The Organization, on the 

other hand, contends that the limited success of the runs was due to the fact 

that the Carrier utilized them to do local freight work, thus causing the 

crews t o  run afoul of the Hoyrs of Service Law and be tied up at both ends of 

the runs. 

In 1983 after a lapse of ten years, the Carrier attempted to reinstate 

interdi vi s iona 1 runs between Houston and San Antonio and between Houston and 

Laf ayette. A1 though negotiations were conducted intermittently between Janu- 

ary and September 1983, the parties were not able to reach agreement. 

In January 1984 the Carrier again invoked the provisions of the May 

1971 National Agreement. The National Mediation Board, on February 10, 1984, 

established Arbitration Board No. 436, with David Dolnick as the Neutral by 

selection of the parties. After a duiy noticed hearing, Board No. 436 render- 

ed i.ts Award and draft implementing agreement on Jay 8, 1984. Initially, the 

Carrier did not adopt the Awsrd, but finally did so on September 4, 1984 and 

impliemented the interdivisional run between San Antonio and. Houston. 

Board No. 449 went on to explain how Carrier served notices 

for interdivisional service from San Antonio to Ennis and El 

Paso to Sanderson in November 1984: Board No. 449 was established 

in January 1985; it held hearings in March 1985; and it issued 

its A.ward on May 8,1985. The Award of Board No. 449 was virtually 

identical to the Award and Implementing Agreement which had issued 

from the interdivisional arbitration proceedings held before 

Board No. 436 (Chairman David Dolnick) only one year earlier. 
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Dr. Seidenberg explained on behalf of Board No. 449 his rationale 

for adopting and endorsing as authoritative precedent the May 

1984 Dolnick Decision, as follows: 

In view of the fact that the Award of Arbitration Board No. 436 has 

been implemented by the parties in September 1984 and the implementing agree- 

ment covering the San Antonio-Houston interdivisional run, and in view of the 

fact that the parties advanced basical ly the same proposals before Arbitra- 

tion Board No. 436 which resulted in the executed Award of that Board, we do 

not find it necessary to replow the sane ground and analyze in detail the spe- 

cific proposals advanced and discussed at the Board session held on March 27, 

1985. Despite the requests of the respective parties for this Board to render a 

materially different Award and accompanying Implementing Agreement, we find 

that, the Award and I~plerrienting Agreement of Arbitration Board No. 436 to be 

a well rezssned, balanced and fair resoluticn of the issues in dispute, and 

in t.he draft Irr,pler;.enting Agreement attached to this k~zrd, we have basically 

adopted the provisions of that Award. He have also bezn guided by the provi- 

siorts of the implementing agreement which. was ultimately negotiated by ths 

parties between May and September 1984. 

We are, however, constrained to note a few general principles as well 

as some general guidelines on some of the major issucs. 

We be1 ieve that the parties should accept in principle the Award of 

Board No. 436 as we1 1 as the Award of this Board as tbe 'basis for establish- 

ing the terns and conditions of work for interdivisional runs on this proper- 

ty. We think the time has come for the Carrier to stop seeking .to invoke dif- 

ferent arbitration boards each time it determines to'establi sh an interdivi- 

sional run. The ultimate, and regretable resuft of such Carrier action, is 
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that it is 1 ikely to cause variant or different conditions of work to be estab- 

lished on the various runs. We find unpersuasive the Carrier's plea that it 

cannot afford the a1 lowances, the arbi traries, and costs of the working con- 

ditions @ forth in the predecessor awards. It is unreal istic for the Carrier 

to expect to institute an operational activity that will result in increased 

productivity, 2nd not be prepared to share with the affected einployees some 

of the benefits of the increased productivity to which these employees have 

cont'ributed. We find that nothing in the prescribed guide1 ines of Article VIII 

of the Kay 1971 National Agreement that proscribes any sharing of the producti- 

vity gains derived from the establishment of interdivisional runs. 

It is because we conclude that working conditions should be uniform on 

this prcperty, that we are not incl ined to inve;t too much significance to in- 

terdi vi sional sgre~rnsnts which have been negotiated on other properties, be 

they the Sante Fe, the former Lehigh Valley or the Cotton Belt Railroads. 

We have dealt with all the proposals of the parties in the attached 

draft of the Implementing Agreement. In the few instances of departure from 

Award No. 436, in the implementing agreement, it was the result of a decision 

that it was more appropriate to adopt the proposal of one of the parties in 

whole or in part, such as the Organization's proposal on housing at Valentine 

and Hearne, or that it was appropriate not to include a given proposal. How- 

ever, a review of the attached Implementing AGreement will disclose that it is 

congruent with the Implementing Agreement resulting from the Award of Arbitra- 

tion Board No. 436, and it should be a mod21 for use in subsequently establish- 

ed interdivisional runs on this property. 
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Following issuance of the Seidenberg Decision in May 1985 

the Parties negotiated an Implementing Agreement which varied 

in only minor details from the Award of board No. 449. On March 

21, 1986 Carrier implemented interdivisional service in accordance 

with the Award of Board No. 449 on the territory between San 

Antonio and Ennis and also between El Paso and Sanderson. As 

of January 1987 Carrier still was operating I. D. service between 

those terminals under the terms and conditions of the Award of 

Board No. 449. 

Approximately three ( 3 )  months after implementing the Award 

of Board No. 449, Carrier served notice under Article IX of the 

newly effective BLE National Agreement of May 19, 1986 to extend 

I.D. service to operate and/or deadhead between the following 

terminals: 

(1) Between Houston and Shreveport 

(2) Between Dallas and Hearne 

( 3 )  Between Dallas and Houston 

(4) Between ~ o r t  Worth and Hearne, going 
on and off duty at Dallas. 

(5) Between Fort Worth and Houston, going 
on and off duty at Dallas. 

During conferences with the Organization in September 1986, Carrier 

backed away from the I.D. runs proposed in Items 1, 3 and 5 of 

its June 23, 1986 letter, above. By letter of October 17 Carrier 

served another notice of intent to establish I.D. service to 

operate and/or deadhead between Dallas and San Antonio and also 

between Fort Worth and San Antonio. Thus, the present case involves 

interdivisional service proposed in Items 2 and 4 of Carrier's 
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J u n e  2 3 ,  1986  l e t t e r  and i n  Items 1 and  2  o f  i t s  O c t o b e r  1 7 ,  

1986 l e t t e r ,  -- t o  w i t :  1) San A n t o n i o  a n d  D a l l a s ;  2 )  San A n t o n i o  

and  F o r t  Wor th  g o i n g  on  and  o f f  d u t y  a t  D a l l a s ;  3 )  Hearne  and  

F o r t  Wor th  g o i n g  o n  and o f f  d u t y  a t  Dal las;  and 4 )  Hearne  and  

D a l l a s .  

When t h e  P a r t i e s  d i d  n o t  r e a c h  a g r e e m e n t  upon terms and  

c o n d i t i o n s  f o r  s u c h  s e r v i c e  a f t e r  o n e  o r  t w o  p r e f u n c t o r y  n e g o t i a t -  

i n g  s e s s i o n s ,  Carrier  p e t i t i o n e d  t h e  NMB o n  November 7 ,  1986 t o  

e s t a b l i s h  A r b i t r a t i o n  Board No. 468 (Chairman Dana E. E i s c h e n ) .  

The Boa rd  was  o f f i c i a l l y  e s t a b l i s h e d  o n  December 4 ,  1986 and  

c h a r g e d  w i t h  r e s o l v i n g  t h e  p r e s e n t  d i s p u t e  be tween  t h e  P a r t i e s ,  

p u r s u a n t  t o  A r t i c l e  I X  o f  t h e  BLE N a t i o n a l  Agreement o f  May 1 9 ,  1986.  

POSITIONS O F  THE PARTIES 

O r g a n i z a t i o n  

BLE r a i s e d  a  t h r e s h o l d  j u r i s d i c t i o n a l  a rgumen t  i n  a  l e t t e r  

o f  December 1 2 ,  1986  f rom P r e s i d e n t  R o b e r t  E. De l aney  t o  NMB 

E x e c u t i v e  D i r e c t o r s  C h a r l e s  R.  B a r n e s ,  as  f o l l o w s :  

It i s  noted this Arbitraticn Eoard is aUe#ly esL3blished urder t'ne 
prwhions of Article M, Section 4 of the kky 19, 19E6 22itioncl Agreeznent. 

It 5s the BLE1s position' that the establis!xe~t of this Ward is 
t t rzrer i z t e  ct this the  insofar as *ere h presmtly c ~ e s t i o n  before t3e 
L n f o d  Displtes Codttee  made up of the Brotherkood of Lcco~~tive Ehgineers 
and the B t i o n z l  Railwcy frbor Conference regarding the chgir!g of existi3 
hterdivisioral rims (rearrqing/exkension, etc.) unCez the provhions of 
Article M, Section 5 of Arbitration Award M. 458 drted t!! 13, L986. 

*.ereEore, it 5s the BLEPs position, that t k b  Arbitrction Ward is 
prerrrture md proc&*s s h o l d  be s u w d d .  
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With this protest on the record, the Organization appeared 

at the Board h p a y i n q  and presented its position relative to the 

merits of the case. 

BLE's fundamental position is that the terms and conditions 

for I.D. service awarded by Board No. 449 are controlling in 

the  resent case under the terms of Article IX, Section 5 of 

the 1986 National Agreement. In that connection, the Organization 

points out that approximately ninety percent (90%) of the territory 

covered by Carrier's notices of June 23 and October 17, 1986 

is territory where the conditions of work for interdivisional 

runs were mandated by Board No. 449 on May 8, 1985. This I.D. 

service was established under an Implementing Agreement based 

almost entirely on the Award of Board No. 449 on March 21, 1986. 

The language of Article IX, Section 5 upon which the Organization 

relies is as follows: 

Interdivisional service in effect on the date 
of this Agreement is not affected by this 
Article. 

BLE therefore urges this Board to find the Award of Board No. 

449 and the Implementing Agreement negotiated thereunder to be 

res -1udicata and governing. The Organization's original position - 
on this latter point was set forth in the General Chairman's 

letter of October 29, 1986 as follows: 

The t e r m s  and  c o n d i t i o n s  o f  work i n  t h i s  t e r r i t o r y  were s e t  by 
Award 449 which  was a c c e p t e d  by C a r r i e r  when t h e  Award was implemented 
March 21 ,  1986.  

T h i s  C o r n i t t e e  r e c o g n i z e s  C a r r i e r s  r i g h t  t o  n e r v e  n o t i c e  t o  e s t a b l i s h  
o t h e r  I n t e r d i v i s i o n a l  r u n s  w i t h i n  t h i s  t e r r i t o r y ,  s u b j e c t  t o  r e q u i s i t e  
a g r e e m e n t  p r o v i s i o n n  se t  by A r b i t r a t i o n  Award 449. Given t h e  f a c t  C a r r i e r s  
r e - a r r a n g e m e n t  i n  t h i s  t e r r i t o r y  now i n v o l v e s  o p e r a t i n g  t h r o u g h  home t e r -  
m i n a l  E n n i s  on t h e  H & TC p r i o r  r i g h t  s e n i o r i t y  d i s t r i c t  t o  D a l l a s ,  con- 
s i d e r a t i o n  w i l l  have  t o  be gi->en t o  c h a n g e s  i n  t h e  d i s t r i b u t i o n  o f  ~ i l e a g e  
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between t h e  H 6TC s e n i o r i t y  d i s t r i c t  and t h e  GH 6 SA s e n i o r i t y  d i s t r i c t  on  
a p e r c e n t a g e  b a s i s .  A l s o ,  i n  v i ew of  t h e  f a c t  C a r r i e r  p roposes  t o  s o v e  
t h e  e x i s t i n g  on and o f f  d u t y  p o i n t  f o r  e n g i n e e r s  some twenty  e i g h t  ( 2 8 )  
miles, t h e  employees  b e l i e v e  C a r r i e r  s h o u l d  p rov ide  t r a n s p o r t a t i o n  between 
t h e  p r e s e n t  and newly e s t a b l i s h e d  on and o f f  d u t y  p o i n t s  a s  a  r e a s o n a b l e  
c o n d i t i o n  o f  work. 

T h i s  Committee i s  a g r e e a b l e  t o  making an agreement t o  r e - a r r a n g e  
I n t e r d i v i s i o n a l  s e r v i c e  a s  p roposed  by C a r r i e r  i n  t h e  t e r r i to r i e s  covered  
by A r b i t r a t i o n  Award 449 ,  upder  t h e  terms and c o n d i t i o n s  of t h e  Award, 
w i t h  t h e  u n d e r s t a n d i n g  C a r r i e r  w i l l  g i v e  c o n s i d e r a t i o n  t o  t h e  employees  
p o l s i t i o n  t r a n s p o r t a t i o n  s h o u l d  be  f u r n i s h e d  by C a r r i e r  between t h e  o l d  and 
new on and  o f f  d u t y  p o i n t s .  

In its post-hearing submission to this Board dated May 7, 1987, 

the BLE restated its general position on Proposal No. 1 as follows: 

It remains the position of the employees thzt conditions of 
work mandated by Arbitration Award No. 449 are controlling on the 
Carrier proposed extended territory. In addition to Arbitration 

- Award No. 449 condition, the employees respectfully request the 
board, as a reasonable condition of work, give consideration to 
our proposal regarding: 

1. Transportation to and from the present 
on and off duty point at Ennis to any 
new on and off duty point at D5llas. 

2. Changing the Ennis home terminal guaranteed 
extraboard to proposed new home terminal at 
Dallas. 

3. Lodging that caters to the general public 
at all away-from-home terminal locations. 

The relocation of home terminal Ennis some twenty eight (28) 
miles to Dallas, necessitates consideration of these additional 
issues. 

In addition to the language of Article IX, Section 5 of 

the 1986 National Agreement the BLE relied upon the admonition 

of Dr.. Seidenberg in the decision of Board No. 449, quoted above, 

for support of its Proposal No. 1. In post-hearing submission, 

the O'rganization urged that the March 3, 1987 decision of the 
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Committee (Chairman John LaRocco) supported its primary position 

in this case. 

On November 1, 1986 the BLE submitted to Carrier a proposed 

Agreement reflecting the Organization's primary position. Accord- 

ing to BLE that proposed Agreement is identical to that mandated 

by Board No. 449, as modified by the Parties, plus a new provision 

in Ar-ticle I, Section l(b) for transportation between Ennis and 

the new on/off duty point at Dallas, reading as follows: 

'Engineers  i n  s e r v i c e  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h i s  
Agreement whose a s s i g n m e n t s  have E n n i s  as_ t h e  home t e r m i n a l  
s h a l l  be f u r n i s h e d  t r a n s p o r t a t i o n  by t h e  Company between 
t h e  p r e s e n t  r e p o r t i n g  p o i n t  a t  E n n i s  and t h e  newly e s t a b l i s h e d  
on and o f f  d u t y  p o i n t  a t  D a l l a s . "  

After Carrier rejected its Proposal No. 1 on November 19, 

1986 the BLE submitted an alternative, Proposal No. 2 on 

December 5, 1986. In essence Proposal No. 2 calls for major 

revision of the March 21, 1986 Implementing Agreement established 

on the basis of the Award by Board No. 449. Substantial improve- 

ments are proposed by the BLE on several subjects including the 

following: on & off duty points; lodging facilities; initial 

terminal delay; hours of service - expediting transportation 
allowance; deadhead by train - deadhead rate; extra-board guarantee; 
transportation to lodging; pool freight guarantee; meal period on 

road; call and release; run-around; held-away-from-home terminal 

time; learning the road; control locomotive; parking I.D. crews; 

I.D. engineers performing other service; the limiting of pick-ups, 

set-outs and switching. 
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BLE Proposal No. 2 appears to contain many of the provisions 

which the Organization advanced in proceedings before Board No. 

449 but which that Board did not accept in its final decisions; 

as well as new benefits and compensation for Engineers in the 

proposed extended interdivisional service. In that connection, 

the Orgranization rejects as totally inappropriate or inadequate 

any terms or conditions which may have been mandated upon other 

operating employees on the property or accepted by them. BLE 

argues that the terms and conditions specified in Article IX, 

Section 2(a) to (e) are only minima and not limitations or man- 

dates upon this Board. In that connection the BLE relies especially 

on the provisions of Article IX, Section 2(f): 

The foregoing provisions (a through e) do not 
preclude the parties from negotiating on 
other terms and conditions of work. 

Carrier -- 
~t the outset of our proceedings Carrier also advanced 

procedural, jurisdictional and/or substantive arbitrability 

objections. Carrier stated that it would be "governed by the 

decision" of the Informal Disputes Committee on Issue No. 3 con- 

cerning whether the interdivisional runs proposed before this 

Board must be covered by terms and conditions established by 

Board No. 449 under the 1971 BLE National Agreement or may be 

considered as new service for purposes of Article IX, Sections 

2 and. 4 of the 1986 National Agreement. 

With respect to the merits of the case, Carrier points out 

that its notices for I.D. service, at issue in this case, propose 
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"reasonable and p r a c t i c a l  condi t ions" p rec i se ly  a s  spec i f i ed  

i n  A r t i c l e  I X ,  Section 2 of t h e  1986 National Agreement. Thus, 

the  terms and condit ions f o r  I . D .  run-s proposed by Carr ie r  a r e  

taken verbatim from A r t i c l e  I X ,  Sect ion 2 ( a )  through ( e ) ,  a s  

follows: 

Reasonable and p r a c t i c a l  condi t ions s h a l l  govern the 
establ ishment  of  the r u n s  descr ibed ,  including but not l imited t o  
the following: 

( a )  R u n s  s h a l l  be adequate for  e f f i c i e n t  operations and 
reasonable i n  regard t o  the  miles  r u n ,  hours on duty and i n  
regard t o  other  conditions o f  work.  

( b )  A l l  miles r u n  i n  excess of the miles encompassed i n  the 
ba:sic day s h a l l  be paid f o r  a t  a  r a t e  calculated by dividing the  
bas ic  d a i l y  r a t e  of pay i n  e f f e c t  on May 31 , 1986 by the number 
of miles  encompassed i n  the  bas ic  day as  of tha t  da te .  
Weight-on-drivers add i t ives  w i l l  apply to  mileage r a t e s  
ca lcu la ted  i n  accordance w i t h  t h i s  provision. 

( c )  When a  crew is required t o  report  for  duty o r  is 
re l ieved  .from duty a t  a  point  o the r  than the on-and-off duty 
polints fixed for the serv ice  es tabl i shed  hereunder, the c a r r i e r  
s h a l l  au thor ize  and provlde s u i t a b l e  t ransportat ion f o r  the crew. 

Note: Sui tab le  t r anspor ta t ion  includes c a r r i e r  owned 
o r  provided passenger carrying motor vehicles  or  
t a x i ,  but excludes o t h e r  forms of public 
t ranspor ta t ion .  

( d )  On r u n s  es tab l i shed  hereunder crews w i l l  be allowed a  
$4.15 meal allowance a f t e r  4 hours a t  the away-from-home terminal 
anid another $4.1 5  allowance a f t e r  being held an addi t ional  e ight  
(81) hours. 

( e )  I n  order  t o  expedite the  movement of i n t e r d i v i s i o n a l  
r u n s ,  crews on r u n s  of miles equal to  o r  l e s s  than the number 
encompassed i n  the basic  day w i l l  not s top  to  e a t  except i n  cases  
of emergency or  unusual delays.  For crews on longer r u n s ,  the 
c a r r i e r  s h a l l  determine the condi t ions under which such crews may 
st.op t o  e a t .  When crews on such r u n s  a re  not permitted to  s top  
ta e a t ,  crew members s h a l l  be paid an allowance of $1.50 f o r  the 
t r i p .  
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Carrier points out that Article IX, Section 4(a) of that 

/ Agreement from which the present Arbitration Board derived its 

existence and authority, contains the following mandate from 

the Parties: 

The arbitration board shall be governed by 
the general and specific guidelines set forth 
in Section 2 above. 

Carri.er maintains that this language of Article IX, Section 2 

and Section 4, when read together, comprise a contractual bar 

or limitation upon the jurisdiction or authority of this Board 

to award terms and conditions which t~..pose any financial obliga- 

tion beyond those expressly stipulated by the Parties in 

Article IX, Section 2. Thus, Carrier contends that the jurisdic- 

tion and authority of this Board are limited solely to considera- 

tion of proposals and counterproposals relating to Article IX, 

Sections 2(a) and (c), but only to the extent that terms and 

conditions in these two areas do not require Carrier to pay 

additional benefits or compensation not expressly stipulated 

in Article IX, Sections 2(b), (dl and (e) or elsewhere in the 

1986 National Agreement. In essence therefore, Carrier maintains 

that this Board has no authority or jurisdiction to consider, 

let clone grant, any BLE proposals which would engender cost 

or benefits beyond those already granted in the 1986 National 

Agreement. As noted, Carrier's primary source document for this 

asserted limitation upon the Board's authority is Article IX, 

Secti,ons 2 and 4, but Carrier also relies upon the moratorium 

provi.sions of Article XVIII, Section 2 of that Agreement. In 

suppclrt of its interpretation of that language, Carrier cites 

a myriad of decisions by Arbitration Board No. 419 (Caboose 
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Removal), authored by many different neutral arbitrators, all 

of whom constrlied Article XI Section 2 of the October 15, 1982 

UTU National Agreement to restrict the Arbitration Board from 

awarding "additional compensation". To emphasize the asserted 

intent of the Parties in that regard, Carrier points out the 

substantive differences in the I.D. service arbitration provisions 

of the May 13, 1971 BLE National Agreement and the January 27, 

1972 UTU National Agreement, when compared to the language of 

Article IX, Sections 2 and 4 of the BLE 1986 National Agreement. 

:Based upon the foregoing, Carrier urges this Board to find 

that the Award of Board No. 449 is not res judicata of the present 

case. For that reason and because it involves compensation and 

benefits beyond those specified in the specific "guidelines" 

of Article IX, Section 2, Carrier urges this Board to reject 

BLE Proposal No. 1. With respect to BLE Proposal No. 2, Carrier 

stated its position is a post-hearing submission dated April 30, 

1987 as follows: 

In narrowing issues, the following is a summary of those 
provisions the Carrier is not opposed to. 

Article I 

Section l ( a )  
Section l ( c )  

Article I1 

Section 1 
Section 2 
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Article I11 

Section l(a) 
Section l(c) 
section l(f) 
section 2 
section 3(a) 

Article IV 

Section l(a) 
, Section l(b) 

The following is a summary of issues that the Carrier is 
not opposed to with its requested modifications. 

Article I 

Section l(b) 
section l(d) 

Article I11 

Section l(b) 
Section l(d) 
Section l(e) 

Article IV 

Section 3 

Article VI 

Section 1 
Section 2(a) 

Article VII 

Section 2 

Article VIII 

Section 1 
Section 2 
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The f o l l o w i n g  summary i n v o l v e s  i s s u e s  t h e  C a r r i e r  s u b m i t s  
a r e  p r o c e d u r a l l y  b a r r e d  f o r  r e a s o n s  c o n t a i n e d  i n  i t s  i n i t i a l  
p r e s e n t a t i o n .  

A r t i c l e  111- - 
S e c t i o n  3 ( b )  
S e c t i o n  4 ( a )  
S e c t i o n  4 ( d )  

Article I V  

S e c t i o n  2 

Art ic le  V 

S e c t i o n  1 
S e c t i o n  2 
S e c t i o n  3  ( a )  
S e c t i o n  3 ( b )  
S e c t i o n  4 

Article V I I  

S e c t i o n  1 

Article I X  

Article X 

Article X I  

DISCUSSION 

1. The E f f e c t  o f  Ar t i c l e  I X ,  S5 o f  t h e  1986 BLE N a t i o n a l  
Agreement 

T h i s  Board d e f e r r e d  d e c i s i o n  on  t h i s  a s p e c t  o f  t h e  c a s e  

because  b o t h  P a r t i e s  p o i n t e d  o u t  t h a t  a n  i s s u e  was pend ing  b e f o r e  

t h e  Ixlformal D i s p u t e s  Committee ( N e u t r a l  Member J. B. LaRocco) 

as  I s s u e  No. 3: "Can e s t a b l i s h e d  I n t e r d i v i s i o n a l  S e r v i c e  be 

e x t e n d e d  o r  r e a r r a n g e d  under  A r t i c l e  I X  o f  t h e  1986 BLE N a t i o n a l  

Agreement?" On March 31 ,  1987 t h e  Committee i s s u e d  i t s  O p i n i o n  
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on Issue No. 3, reading in pertinent part as follows: 

The threshold question is whether Carriers may extend or 

rearrange interdivisional service established prior to the 

effective date of Article I X  of the 1986 Arbitrated National 

Agiee;nent. It shaul2 5 e .  noted that the Article I X ,  Section 2 

coni3itions attached to interdivisional service are narc favorable 

to the Carriers thzn the terns and conditions in Article VIII of 

ths K 3 y  13, 1311 Y2tis2511 A3re?x?> t . P.). rne  secon5 L c l t  related 

issue is whether the conditions under which the interdivisional 

service was previously estaSlished are carried forward with the 

extended or rearranged interdivisional service' nade pursuant to 

notice under section 1 of Articls I X .  

The Conxittee cor,:lu2es that the parties nsst reach a 

bal.ance0 application of Article I X .  Thc Carriezs have the right 

to establish exten?~B or reazranged interdivisional service and 

it co~stitutes nzw s e r - ~ i z e  within the noaning of Artic12 I X  

unless i t .  is a substantial re-creation of the prior 

interdivisional service designed solely to obtain the more 

fa:$orable conditions in th? 1986 National Agreehent. 

To the extent that the Parties in the case before us have stipulated 

deference to the Committee on this issue, we will of course treat 

the Opinion as authoritative precedent. In that connection, dicta 

by the author of that Opinion instructing this Arbitration Board 

to "apply Article IX, S5 in a manner consistent with" the Committee 
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is superfluous as well as presumptuous. 

Application of the standard enunciated by the Committee 

to the facts of record before us compels a conclusion that the 

extended or rearranged interdivisional service Carrier seeks 

to establish in this case, in the words of the Committee, "con- 

stitutes new service within the meaning of Article IX". Accord- 

ing to the Committee Opinion, Carriers have the right to establish 

such extended or rearranged service (and implicitly to have terms 

and conditions of such interdivisional service governed by Article 

IX, S.2 of the May 1986 National Agreement rather that Article VIII 

of the May 1971 National Agreement), unless two conditions subse- 

quent apply: 1) It is a substantial recreation of the prior 

interdivisional service and 2) It is designed solely to obtain 

the more favorable conditions of the 1986 National Agreement. 

(Emphasis added.) As the Party seeking to divest Carrier of 

a right which the Committee held to be vested under Article IX, 

but for application of two conditions subsequent, the burden 

is upon the Organization to prove the existence and application 

of bcth of these conditions subsequent. Careful review of the 

record evidence persuades a majority of this Board that the 

Organization has not met that burden in this case. 

BLE has persuasively shown that in quantitative terms of 

track and mileage covered, the proposed new I.D. service arguably 

is "a substantial recreation of prior I.D. service", i.e., San 

Antonio to Ennis. Carrier points out, however, several qualita- 

tive differences in the runs and also that the two-pronged 

extension from Ennis to Dallas and Fort Worth is not a recreation 

and has independent good business reasons to justify its creation. 
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Analysis shows that these arguments deal more with the question 

of motivation than the threshold question whether the new inter- 

divisional service is a substantial recreation per se. In any 

event, however, even if argendo BLE prevailed on the recreation 

aspect, that is only one part of the two-part test developed 

by the Committee. To divest Carrier of its divested rights under 

Article IX of the 1986 National Agreement and bind it on the 

extended or rearranged run to terms and conditions for inter- 

divisional service established under Article VIII of the 1971 

National Agreement, the Organization must also show that the 

recreation was "designed solely to obtain the more favorable 

conditions of the 1986 National Agreement". 

It is self evident to any sentient being that part of Carrier's 

motivation, in proposing establishment of the extension or 

rearranged service was to avail itself of the "more favorable" 

conditions of Article IX. But Carrier has presented prima facie 

evidence that this was not its sole motive, that the extension 

or rearrangement was not merely a cosmetic minor modification, 

and that it had arguably bonafide reasons to justify the extension 

and rearrangement of the existing interdivisional service, other 

than solely to get out from under Article IX of the 1971 National 

Agreement and under Article IX of the 1986 National Agreement. 

The test enunciated by the Committee puts the Organization in 

a very difficult evidentiary position, but speculation, conjecture 

and suspicion regarding Carrier's motives cannot substitute for 

preponderating evidence. Carrier has made out a colourable showing 

that the extension or rearrangement of the existing interdivisional 
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service was not designed solely to escape from the coverage of 

the 1971 Narlu11ai Agreement. Under the test developed by the 

Committee, therefore, this Board must find that Carrier has the 

right to establish this extended or rearranged interdivisional 

service under terms and conditions prescribed in Article IX, 

S2 and 5 4  of the 1986 National Agreement. 

2. The Effect of Article IX, 5 2  and 5 4  of the 1986 BLE 
National Agreement 

Throughout handling of this case, the Board has been impressed 

by the logic and equity of Dr. Seidenberg's admonition to these 

Parties in the Opinion accompanying the Award of Board No. 4 4 9 :  

We believe that the parties should bccept in principle the Award of 

Board No. 436 as well as the Award of this Board as tbe 'basis for establish- 

ing the terms and conditions of work for interdivisional runs on this proper- 

ty. We think the time has come for the Carrier to stop seeking:to invoke dif- 

ferent arbitration boards each time it determines to.estab1 ish an interdivi- 

sional run. The ultimate, and regretable result of such Carrier action, is 

that it is 1 ikely to cause variant or different conditions of work to be estab- 

lished on the various runs. We find unpersuasive the Carrier's plea that it 

cannot afford the a1 lowances, the arbi traries, and costs of the working con- 

ditions set forth in the predecessor awards. It is unrealistic for the Carrier 

to expect to institute an operational activity that will result in increased 

productiri ty, and not be prepared to share with the affected einployees some 

of  the benefits of the increased productivity to which these employees have 

contributed. We find that nothing i n the prescribed guide1 ines of Article 111 I 

of the Kay 1971 National Agreement that proscribes any sharing of the producti- 

vity gains derived from the establishment of interdivisional runs. 
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Logic, equity, bargaining history, practice and arbitral 

authority all must yield, however, to the extent they are super- 

ceded by clear and unambiguous contract language. For reasons 

discussed above, in the present proceeding we are governed by 

the language of Article IX of the 1986 National Agreement not 

by Article VIII of the 197: National Agreement. Comparison of 

those interdivisional service interest arbitration provisions 

leaves no room for doubt that the scope of arbitral authority 

under the 1986 Agreement is considerably circumscribed from what 

it was under the 1971 Agreement. 

Article IX, S4 (a), from which this Board derives its juris- 

diction and authority, mandates that we "shall be governed by 

the general and specific guidelines set forth in S2". According 

to S2(f) the parties are "not precluded" from negotiating on 

other terms and conditions besides those set forth in S2(a) 

through (e). By clear implication, however, if the Parties . 
cann0.t agree upon such terms and conditions §2(a) through (e) 

gover:n. In the event arbitration under S4 is invoked, S2 and 

S4 construed together do preclude the Arbitration Board from 

awarding "other terms and conditions of work" in conflict with 

those set forth at S2 (a) through (el . Even though the Parties 

granted local negotiators latitude to discuss and agree to con- 

ditions which might vary from the express guidelines of S2, they 

expressly withheld from Arbitration Boards authority to award 

terms and conditions which conflict with those set forth in 

S2 (a) through (e) . Therefore, we recognize and are bound by 

the very real express limitations imposed upon our authority 
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by the Parties to the 1986 National Agreement. 

:.? With respect to compensation for extra miles set forth in 

S2(b), provisions for transportation set forth in S2(c), meal 

allowances set forth in S2(d) and meal stops or payments in lieu 

thereof set forth in S2(e), this Arbitration Board is without 

authority to award contradictory terms or conditions. Further, 

we find persuasive Carrier's argument that the Board should not 

award terms or conditions which conflict with the express provi- 

sions of Side Letters 9A or 20 to the 1986 National Agreement. 

However, we do not find persuasive Carrier's additional argument 

. I .  
that Article IX and Article XVIII necessarily bar the Board from 

I .  

i 
even considering, let alone awarding, any term or condition for 

interdivisional service which might generate financial costs 

beyonlj. those expressly agreed to in Article IX, S2. In that regard, 

\ 

at least on the evidence of record presently before us, the 

asserted analogy between arbitration of interdivisional service 

terms and conditions under Article IX of the BLE 1986 National 

Agree.ment and arbitration of caboose removals under the 1982 

UTU National Agreement is not persuasively demonstrated. Accord- 

ingly, we do not take the decisions of Arbitration Board No. 

419 as authoritative precedent on the issues before us. 

At bottom line we remain convinced that the Implementing 

Agreement emanating from the Award of Board No. 449 remains a 

viable, logical and equitable formula for interdivisional service 

on this property. We are not mandated to do so by Article IX, 

S5 of the 1986 National Agreement but neither are we forbidden 

from doing so by Article IX, S2 or S4 of that Agreement. After 
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full consideration of the record we find no good reason in fact, 

law or contract not to use the Implementing Agreement of Board ' 

No. 449 as the framework for our Award, except and unless it 

is superceded or in conflict with the express terms of Article 

IX, 52 and 54 of the 1986 National Agreement, in which case the 

latter govern. 

CONCLUSION 

The Award and Implementing Agreement emanating from Board 

No. 449 is the work product of two experienced and distinguished 

arbiters (Jacob Seidenberg on Board No. 449 and David Dolnick 

on Board No. 436). Even more important, when finally executed 

in March 1986 that modified Implementing Agreement was the product 

of additional direct negotiations and settlement between these 

Parties. As indicated at the outset of this Opinion, the Board 

believes that give and take in collective bargaining between 

the Parties must produce a far better agreement than the minis- 

trations of even the most well intentioned neutral third person. 

We recognize that the Award of Board No. 449 is not carried for- 

ward and controlling as a matter of law or contractual mandate 

under Article IX, 55 of the 1986 National Agreement. We also 

recognize that the Parties agreed in Article IX, SS2 and 4 to 

curtail the authority of this Board and we will adhere faithfully 

to the mandates of Article IX, SS2 and 4 in that regard. On 

the other hand, we are not persuaded that Article IX precludes 

us from giving full consideration and weight to the Implementing 

Agreement emanating from Board No. 449 as prime evidence of 

) "reasonable and practical conditions to govern the establishment 
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of the runs described" in this case. This Board is of the con- 

sidered opinion that the terms and conditions established in 

the Implementing Agreement of March 21, 1986 should be controlling 

in the new I.D. service involved in the present dispute except 

to the extent those terms and conditions are superceded by Article 

IX, 5:2 (a) through (e) and/or other express provisions of the 

1986 National Agreement. Thus, it is our purpose and intent 

to award terms and conditions for I.D. service premised upon 

the Implementing Agreement executed on March 21, 1986, which 

in turn emanated from the Award of Board No. 449, except to the 

extent that Award and Agreement are in conflict with Article IX 

or ot:her express provisions of the 1986 National Agreement men- 

tioned above. Any further modifications in our proposed Imple- 

menting Agreement which are agreeable to the Parties in negotia- 

tions are welcomed and encouraged by this Board. As indicated 

elsewhere, we feel strongly that it is not our proper role to 

make guid pro quo decisions for Parties which they should properly 

make for themselves in collective bargaining negotiations. For 

example, even though objectively we find substantial merit in 

the Organization's plea for additional transportation and lodging 

benefits in Article I, SSl(b) and (d), as well as in Carrier's 

plea to delete the requirement of air conditioning from Article 

VII, 51, the linkage, negotiation and trade-off of such matters 

are left for the Parties to work out for themselves in their 

discretion. For our part, we adhere to the Implementing Agreement 

emanating from Board No. 449 except where it is superceded by 

express provisions of Article IX or elsewhere in the 1986 National 
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Agreement, or where the Parties jointly agree before this Board 

to modify their March 21, 1986 Implementing Agreement. To the 

best of our ability the attached Award and Implementing Agreement 

reflect that intent and purpose. 

AWARD 

1. This Board has jurisdiction to consider the proposals of 
the Parties under Article IX, SS2 and 4 of the 1986 National 
Agreement. 

2. The attached Implementing Agreement is made an integral part 
of, and is hereby incorporated into, this Award, based upon 
reasons stated in the foregoing Opinion. 

3. In the event the Carrier executes this Award, the terms and 
conditions of the Implementing Agreement will become effec- 
tive and binding on both Parties. 

and ~eutral' ~crnber,J . --# 
I 

R. P. Guidry, Carrier Member E. L. Hayden, Organization Member 

Date : 
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Implementing Agreement Pursuant to Award of Arbitration Board No. 468 

- .  
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

( E a s t e r n  L i n e s )  

and 

BROTIIERHOOD OF LOCOMOTIVE ENGINEERS 

R e l a t i n g  t o  t h e  e s t a b l i s h m e n t  of  " I n t e r d i v i s i o n a l " ,  Through and I r r e -  

g u l a r  F r e i g h t  and Passenger  S e r v i c e  t o  o p e r a t e  (or deadhead) between t h e  

fo l lowing  t e r m i n a l s  p u r s u a n t  t o  A r t i c l e  I X  of  t h e  May 19,  1986, Agreement: 

1. San Antonio and D a l l a s .  

2.  San Antonio and F t .  Worth going on and o f f  du ty  a t  Da l l a s .  

3 .  Hearne and . .F t .  Worth going on and o f f  d u t y  a t  Dal las .  

4. Hearne and D a l l a s .  

A s  p rov ided  i n  S e c t i o n  2 ( a )  of  t h a t  A r t i c l e  I X .  

"Runs s h a l l  be adequa te  f o r  e f f i c i e n t  o p e r a t i o n s  and 
r e a s o n a b l e  i n  r e g a r d  t o  t h e  m i l e s  run ,  hours  on du ty  
and i n  regard  t o  o t h e r  c o n d i t i o n s  of work." 

T h e r e f o r e  it i s  AGREED: 

ARTICLE I. 

S e c t i o n  1. ( a )  Pool t u r n s  f o r  e n g i n e e r s  known a s  Long Pool Turns t o  handle 

Through F r e i g h t  S e r v i c e  between p a i r s  of t e r m i n a l s  w i l l  be e s t a b l i s h e d  upon - 
t e n  ( 1 0 )  d a y s  w r i t t e n  n o t i c e  from t h e  C a r r i e r  t o  t h e  Organizat ions .  

(b )  On all interdivisional runs the on and off duty point for enginesr 

is the Engineers' Register Room at the respective terminals, except that the Car 

rier may change these points in the interest of operation efficiency. 

Carrier's Exhibit 32 
32 of 40



established on and off duty point at Dallas. 
- .  

(c) When an engineer in Long Pool Service arrives at his away- - 
from-home terminal, he will, when rested, stand for call for a trip to his 

home terminal behind other long pool engineers from his home terminal and 

ahead of long pool engineers at their home terminal. 

(dl Lodging facilities at all away-from-home terminal points - 
will comply with the mandatory provisions of the current BLE Agreement. 

I 

Section 2. Passenger service will be operated by either Long Pool 

Engineers or by regularly assigned Passenger Engineers between the aforementioned 

terminals, in accordance with existing agreements and the rate of pay not 

affected by the provisions herein. 

ARTICLE 11. 

Section 1. Long Pool lists vill be regulated at intervals specified in 

Article 22 of the BLE Engineers nileage Limitation Agreement as amended by 

Mediation Agreements, A-5391 and A-6401. 

Section 2. It is understood that at the inception of the Long ~ u n  that 

the assignments will be bulletined seven ( 7 )  days prior to the beginning of 

the Long Run to avoid loss of time to the suceessful engineer applicants to 

such an assignment. 

ARTICLE 111. 

Section 1. (a) Engineers in Through Freight Service may be operated, San 

Antonio to Dallas through Hearne and ~ n n i s ,  and mileage for pay purposes will 

be 324 miles. Mileage vill be distributed on a percentage basis between the 

districts: (73% to B&TC Seniority District and -to the Booston-Victoria- 

Del Rio Seniority District.) Dallas will be the away-from-home terminal for 

San Antonio home terminal crews and San Antonio vill be the avay-from-home 

terminal for Dallas home terminal crews. The operation San Antonio to Hearne, 

Hearne t o  Ennis and Ennis to Dallas is not changed for crews called to operate 
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on t h o s e  d i s t r i c t s .  

( b )  E n g i n e e r s  i n  t h r o u g h  f r e i g h t  s e r v i c e  may b e  o p e r a t e d  San - 
Anton io  t o  F t .  Worth, t h r o u g h  Hearne and Enn i s ,  t h e n c e  v i a  company conveyance 

t o  home t e r m i n a l  D a l l a s ,  and  m i l e a g e  f o r  pay pu rposes  w i l l  b e  approx ima te ly  

386 miles. Mi leage  w i l l  be  d i s t r i b u t e d  on a p e r c e n t a g e  b a s i s  between t h e  

d i s t r i c t s :  - 771 t o  HcTC S e n i o r i t y  District and a t o  t h e  

Houston-Vic tor ia -Del  R i o  S e n i o r i t y  D i s t r i c t . )  D a l l a s  w i l l  be t h e  away-from- 

home t e r m i n a l  f o r  San An ton io  home t e r m i n a l  c rews and San Antonio w i l l  be t h e  

away-from-home t e r m i n a l  f o r  D a l l a s  home t e r m i n a l  crews. The o p e r a t i o n  San 

An ton io  t o  Hearne,  Hearne t o  E n n i s  and  Enn i s  t o  F t .  Worth i s  n o t  changed.  

(c) E n g i n e e r s  o f  t h e  H6TC S e n i o r i t y  District may be o p e r a t e d  - 
Hearne t o  D a l l a s ,  t h r o u g h  E n n i s ,  and  mi l eage  f o r  pay purposes  w i l l  b e  140 m i l e s .  

D a l l a s  w i l l  b e  t h e  home t e r m i n a l  and  Hearne w i l l  be t h e  away-from-home t e r m i n a l  

f o r  crews c a l l e d  t o  o p e r a t e  on  t h o s e  d i s t r i c t s .  

(d l  E n g i n e e r s  o f  t h e  H6TC S e n i o r i t y  District may be o p e r a t e d  Hearne - 
t o  F t .  Worth t h r o u g h  Enn i s ,  t h e n c e  v i a  company conveyance t o  home t e r m i n a l  

Dallas, a n d  m i l e a g e  f o r  pay p u r p o s e s  w i l l  b e  202 miles. D a l l a s  

w i l l  be t h e  home t e r m i n a l  and  Hearne w i l l  be t h e  away-from-home t e r m i n a l  f o r  

crews c a l l e d  t o  o p e r a t e  on  t h i s  d i s t r i c t .  The o p e r a t i o n  Hearne t o  Ennis  and  

E n n i s  t o  F t .  Worth is n o t  changed f o r  crews c a l l e d  t o  o p e r a t e  on t h o s e  d i s t r i c t s .  

( e l  Subsequent to notification set out in Article I, Section l.(a), - 
C a r r i e r  w i l l  meet w i t h  t h e  O r g a n i z a t i o n  and  e s t a b l i s h  a method t o  o b t a i n  pro-  

p e r  e q u a l i z a t i o n .  T h e m e t h o d a g r e e d  upon, be  it a r o t a t i o n  o r  t a b l e ,  must 

c o n t a i n  p r o v i s i o n  t o  e q u a l i z e  t o t a l  t r i p  miles p a i d  f o r  and t o  e q u a l i z e  working 

and deadhead t r i p s )  recognizing the need for operational efficiency. 

( £ 1  A f t e r  e a c h  p a y r o l l  p e r i o d ,  t h e  C a r r i e r  w i l l  make a v a i l a b l e  - 
a s t a t e m e n t  showing t h e - t r i p s  working and deadhead commenced by crews i n  each  

i n t e r d i v i s i o n a l  s e r v i c e  o p e r a t i o n  d u r i n g  t h a t  p a y r o l l  p e r i o d  and t h e  accumu- 

l a t e d  m i l e a g e .  Copy o f  t h e s e  s t a t e m e n t s  w i l l  b e  a v a i l a b l e  t o  t h e  BLE Local  

and  G e n e r a l  Chairmen. The above  s t a t e m e n t s  w i l l  b e  used as t h e  b a s i s  f o r  

d e t e r m i n i n g  whe the r  o r  n o t  t h e  p r o p e r  r o t a t i o n  and/or  e q u a l i z a t i o n  i s  b e i n g  

m a i n t a i n e d .  I f  t h e  r e p o r t  i n d i c a t e s  t h a t  it i s  n o t ,  t h e  p r o p e r  ad jus tmen t  w i l l  

be made. 
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S e c t i o n  2. P r e s e n t  s h o r t  Poo l  l i s t s  f o r  e n g i n e e r s  may be r e t a i n e d  where 

such  l i s t s  now e x i s t ,  depend ing  .upon t h e  n a t u r e  and volume of  a v a i i a b l e  work. 

E f f e c t i v e  w i t h  t h e  i n i t i a l  a s s i g n m e n t  o f  e n g i n e e r s  t o  a  Long Pool a t  any  

t e r m i n a l  s e t  f o r t h  t h e r e i n .  The S h o r t  Poo l  l i s t  a t  t h a t  p o i n t  w i l l  be r educed  

by t h e  BLE Loca l  Chairmen, commensurate  w i t h  t h e  s h i f t  o f  t h e  work t o  t h e  Long 

P o o l ,  a n d  t h e r e a f t e r  b o t h  t h e  Long and  S h o r t  Poo l  lists w i l l  be r e g u l a t e d  i n  

a c c o r d a n c e  w i t h  A r t i c l e  22  o f  t h e  BLE E n g i n e e r s '  Mi leage  L i m i t a t i o n  Agreement 

as  amended b y  Med ia t ion  Agreements  A-5391 and  A-6401. 

S e c t i o n  3. ( a )  A l l  miles r u n  i n  e x c e s s  o f  t h e  miles encompassed i n  t h e  b a s i c  

d a y  s h a l l  b e  p a i d  f o r  a t  a  r a t e  c a l c u l a t e d  by  d i v i d i n g  t h e  b a s i c  d a i l y  r a t e  of  

pay i n  e f f e c t  on  May 31, 1986,  by t h e  number of  miles encompassed i n  t h e  b a s i c  

d a y  a s  o f  t h a t  d a t e .  Weight -on-dr ivers  a d d i t i v e s  w i l l  a p p l y  t o  m i l e a g e  rates 

c a l c u l a t e d  i n  a c c o r d a n c e  w i t h  t h i s  p r o v i s i o n .  
\ 

(bl I n i t i a l  Te rmina l  Delay  De lay -F re igh t  S e r v i c e .  Article 3  o f  - 
t h e  c u r r e n t  BLE Agreement i s  amended t o  r e a d  a s  fo l l ows :  

. I n i t i a l  t e r m i n a l  d e l a y  s h a l l  be p a i d  on  a  minute  b a s i s  t o  

e n g i n e e r s  engaged  i n  i n t e r d i v i s i o n a l  f r e i g h t  s e r v i c e ' f o r  

a l l  t i m e  i n  e x c e s s  o f  sixty ( 6 0 )  m i n u t e s  computed f rom t h e  

time o f  r e p o r t i n g  f o r  d u t y  up  t o  t h e  time t h e  t r a i n  l e a v e s  

t h e  t e r m i n a l  a t  o n e - e i g h t h  (1/8) o f  t h e  b a s i c  d a i l y  r a t e  

a c c o r d i n g  t o  t h e  c l a s s  o f  e n g i n e  u s e d ,  i n  a d d i t i o n  t o  a l l  

o t h e r  e a r n i n g s  f o r  t h e  t r i p .  

NOTE: The p h r a s e ,  ' t r a i n  l e a v e s  t e r m i n a l '  means when t h e  

t r a i n  a c t u a l l y  s t a r t s  f rom t h e  t r a c k  where it is  i n i t i a l l y  

made up: p r o v i d e d  f u r t h e r ,  however,  i f  t h e  t r a i n  does  n o t  

a c t u a l l y  d e p a r t  f rom t h e  y a r d  t r a c k  where f i r s t  made up ,  

and  is s t o p p e d  and  h e l d  i n  t h e  same Yard t r a c k  f o r  r e a s o n s  

o t h e r  t h a n  t h e  l i n i n g  t h e  s w i t c h  f o r  c o n t i n u o u s  movement, 

i n i t i a l  t e r m i n a l  d e l a y  s h a l l  c o n t i n u e  t o  b e p a i d  u n t i l  t h e  

t r a i n  a g a i n  a c t u a l l y  s t a r t s  on  i t s  r o a d  t r i p  from t h e  y a r d  

t r a c k  where t h e  t r a i n  was f i r s t  made up. I f  t h e  t r a i n  

s u b s e q u e n t l y  makes 'a p ick-up  w i t h i n  y a r d  l i m i t s  of t h e  

i n i t i q l  t e r m i n a l ,  i n i t i a l  d e l a y  s h a l l  c o n t i n u e  u n t i l  t r a i n  

d e p a r t s  a f t e r  making s u c h  pick-up."  

(c) Overtime will be paid for in accordance with Side Letter 

9A of the May 19, 1986 National Agreement. 
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Section 4. (a) 

(a) Engineers overtaken by the Hours of Service limitation 

will be allowed the miles of their assignment (terminal to terminal) 

and will be paid a continuous time basis until reaching their off 

duty point at their final terminal. 

(b) When e n g i n e e r s  a r e  deadheaded by automobi le  v e h i c l e ,  such  - 
v e h i c l e  w i l l  have  a good c l e a n  s e a t  f o r  t h e  e n g i n e e r  and t h e  c a p a c i t y  w i l l  n o t  

exceed  t h a t  recommended by t h e  m a n u f a c t u r e r  o f  t h e  v e h i c l e .  Such v e h i c l e  w i l l  

be s e a s o n a b l y  a i r - c o n d i t i o n e d  and h e a t e d .  A v e h i c l e  t h a t  does  n o t  meet t h e  

r e q u i r e m e n t s  h e r e i n  s t a t e d ,  w i l l  n o t  be  used  t o  t r a n s p o r t  e n g i n e e r s  e x c e p t  i n  

ex t r eme  emergenc ie s .  

ARTICLE N. 

S e c t i o n  1. (a) E n g i n e e r s  i n  Long Poo l  s e r v i c e  w i l l  l ay-of f  a t  home t e r m i n a l  

o n l y ,  e x c e p t  i n  c a s e s  of  emergency,  and w i l l  r e p o r t  a t  home t e r m i n a l  o n l y .  

NOTE: When a r e g u l a r  Long Pool  ~ r e i g h t  eng inee r  l a y s  o f f  

and  an  e x t r a  e n g i n e e r  i s  a s s i g n e d  t o  h i s  r u n ,  t h e  r e g u l a r  

e n g i n e e r  w i l l  be h e l d  o f f  u n t i l  t h e  e x t r a  eng inee r  r e t u r n s ,  

u n l e s s  t h e  t i m e  consumed exceeds  twenty- four  ( 2 4 )  h o u r s  

f rom t h e  time h i s  t u r n  d e p a r t s  t h e  t e r m i n a l .  I n  such a c a s e ,  

t h e  r e g u l a r  e n g i n e e r  may r e p o r t  and w i l l  be p laced  a t  t h e  

bo t tom o f  t h e  r e g u l a r  l is t  a t  t h e  home t e r m i n a l .  

(b) Vacanc ie s  a t  t h e  home t e r m i n a l  w i l l  be p r o t e c t e d  by e n g i n e e r s  - 
from t h e  home t e r m i n a l  e x t r a  boa rd .  Vacanc ie s  r e s u l t i n g  from emergency l a y -  

o f f s  a t  t h e  away-from-home t e r m i n a l  w i l l  b e  p r o t e c t e d  by e n g i n e e r s  f rom t h e  

away-from-home t e r m i n a l  e x t r a  board .  Such e x t r a  men s o  used w i l l  b e  dead- 

headed t o  t h e i r  e x t r a  board  t e r m i n a l  a f t e r  comple t ion  o f  t r i p .  It  i s  under-  

s t o o d  such  e n g i n e e r  may r e q u e s t  l e g a l  rest p r i o r  t o  r e t u r n i n g  t o  h i s  home 

t e r m i n a l .  
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Section 2. An extra list may be established at each home terminal specified 

herein to protect Long Pool service, Such Long Pool extra list will be 

separate and distinct from an extra list protecting all other service. 

"All other service" extra list engineers may be used to fill Long Pool 

vacancies in an emergency. 

NOTE: Such a Long Pool extra list will receive guarantee 

as specified in Side Letter No. 20 to the May 19, 1986 National Agreement. 

Article V. 

Section l.(a) On runs established hereunder crews will be allowed a 

$4.15 meal allowance after 4 hours at the away from home terminal and 

another $4.15 allowance after being held an additional 8 hours. 

(b) In order to expedite the movement of interdivisional 

runs, crews on runs of miles equal to or less than the number encompassed 

in the basic day will not stop to eat except in cases of emergency or 

unusual delays. For crews on longer runs, the carrier shall determine 

the conditions under which such crews may stop to eat. When crews on 

such runs are not permitted to stop to eat, crew members shall be paid 

an allowance of I:. i i :  i -.r the trip. 

Section 2. (a) When engineers in Long Pool service are called and released af- 

ter the engine has moved from the roundhouse or ready track, a minimum a1 low- 

ance of 100 miles will be made and they shall stsnd first out when rested. 

(b) When engineers in Long Pool service while awaiting a call, 

will be handled under the provisions of the current BLE Agreement, except that 

payment wi 1 1  be 100 rather than 50 miles. A1 1 other runarounds wi 1 1  be handled 

in accordance with the applicable BLE agreements. 

Section 3. Engineers in Long Pool service held at other than the home terminal 

will be paid continuous time for all time so held after the expiration of 16 

hours from the time relieved from previous duty at the regular rate per hour 

paid them for the last service perforned. 
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C L n A A C L S  V A .  

A l l  turn-around serv ice  (including tie-ups under the Hours 

of Se rv i ce ) ,  a f f i l i a t e d  with t h e  Long Pool w i l l  be protected by the Short 

Pool o r  t he  Long Pool e x t r a  l i s t  i f  no Short Pool e x i s t s  a t  the point vhere 

t h e  t r a i n  w i l l  terminate.  A r t i c l e  111- Combination Road-Yard Service Zones 

of t he  J u l y  26, 1978, BLE Agreement, w i l l  not be affected by the provisions . 

i n  t h i s  sec t ion  and w i l l  remain i n  f u l l  force and effect .  

Section 2. ( a l  I n  t h e  appl ica t ion  of Ar t ic le  X I ,  Section 1, of Me current 

DL& Agreement. it i r  understood: 

m~xc;pting because of -in l i n e  blockage mad i n  the 

absence of ex t r a  engineers,  demoted engineers and Short 

Peel engineers ,  U n g  Pool engineers w i l l  mt be used i n  

work, week o r  construct ion service. When it becomes 

necessary t o  use a Long Pool engineer in such service, 

t h e  f i r s t  ou t  engineer on the ac t ive  board a t  the t e r -  

minal where the  se rv i ce  or iginates  w i l l  be used and the  

engineer w i l l ,  i f  possible ,  continue e i the r  on t o  the 

opposi te  terminal  where helshe w i l l  be placed l r s t  out  

on t h e  i n a c t i v e  board, o r  wil1,be returned t o  Me t e r -  

minal where h is fher  se rv ice  originated, and w i l l  be 

placed f i r s t  out ,  sub jec t  t o  the r e s t  ru les  on the 

a c t i v e  board.' 

Section 3. (a) Crews in interdivisional service on this territory will 

be alternated on a 1-on-1 basis (e.g., 1 El Paso crew then 1 Sanderson 

crew, then 1 El Paso crew, etc.) out of both terminals of this territory. 

It is recognized that crews may have to be used out of turn when a crew 

(whose turn it is) is not rested, but when this is necessary, an off- 

setting adjustment (in number of crews from the unrested crew's district) 

in the alternation of the crews will be made (as soon as rested crews 

are available) in order to restore the balance. 

(b) An interdivisional crew will not be considered "runaround" 

when the runaround is because'of equalization, rest or other reasons 

specified in this Agreement. 

(c) An interdivisional crew, at their away-from-home- 

terminal, may be called to deadhead at any time after their arrival, 

regardless of their standing in relation to at-home crews and the normal 

crew rotation, except they must be called first-inlfirst-out in relation 

to other crews from the same seniority district. When two away-from- 

home interdivisional crews are to be called for the same train (one to a 

work and one to deadhead), if one of the crews is not rested and the 

other one is rested, the rested crew will work the train and the unrested 
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8 
e Article V I I  

I 

Section 1. Lead 1oco;notives used in interdivisional service will be furnished 

or equipped for such service, including but not limited to: 
. . 

1. a clean cab 
2. sanitary drinking water, and ice where needed 
3. sanitary toilets 
4. seasonal air conditioner and heater 

Section 2. No locoxotive shall be operated from a terminal without the lead unit 

headed in the direction df movement. 

Article VIll 

Section 1. Hard-surf aced, well 1 ighted, parking facilities sufficient to accom- 

modate automobiles of engineers will be provided at all home teminals of 'inter- 

divisional runs. 
. 

Section 2. In cases where it is necessary to use interdivisional pool engineers 

in other servicc,ttey will be paid no less than they would have earned had they 

been used in turn in interdivisional service or service assigned, whichever is 

greater. The lost earnings of said engineer; will be limited to the date the 

other service was performed. . 

Article IX 

Section 1. Engineers in interdivisional service may be required to make three 

pick ups, set outs or perform three instances of station switching (incl;ding 

any combination of three pick ups, set outs or instances of station snitching) 

without additional compensation. I f  required to perform more than what is spe- 

cif ied herein, the affected engineers herein, will be alowed one (1) hour re- 

gardless of the nufiber of eddi tional instances. 

NOTE: The setting out of a bad order call will not be considered- 
a set out. 
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Article X 

Section l.(a). Every employee adversely affected either directly or.indirectly as 

a result of the cpplication of this rule shall receive the protection afforded by 

S,ections 6, 7, 8 and 9 of the Washington Job Protection Agreement of May 1936, ex- 

cept that for the purposes of this Agreement, Section 7(a), is amended to read 

lOOX (less earnings in outside employment) instead of 60% and extended to 
i 

provide payment equivalent to' length of service not to exceed five (5) years and 

to provide further allowances in Sections 6 and 7 be increased by subsequent gen- 

eral wage increases. 

(b )  Any employee required to change his residence shall be subject to 

the benefits contained in Sections 10 and 1 1  of the Washington Job Protection Agre 

 cent, and in addition t o  such benefits shall receive a transfer allowance of four 

hundred ($400) dollars, and five (5) working days instead of two (2) working days 

lprovided by Section lO(a). of said Agreement. Under thts Section, change of rest- 

ldence shall not be considered required if the reporting point to which the em- 

ployee is changed is not more than 30 miles from his fonner reporting points. 

NOTE: The provisions of Article X ,  Section l(b) shall apply to 
engineers who maintain their own lodging facility at for- 
mer intermediate points, Valentine and Hearne. 

Article XI 

Section 1. All Agreements, rules and provisions not specifically modified or can- 

celled by this Agreement, will remain in full force and effect. - 
Section 2. This Agreement, signed at Houston, Texas this day of . 

198%; will beccme effective as specified in Article I, Section'l(a) of this kgree- 

Kent 2nd will remain in effect unless changed in accordance with the terms and 

provisions of the Railway Labor Act. 
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ARBITRATION BOARD NO. 493 

PARTIES BROTHERHOOD OF LOCOMOTIVE ENGINEERS ) 
) AWARD PURSUANT TO 

TO AND ) ARTICLE I X ,  SECTION 4 
) OF TEE AWARD OF 

DISPUTE SOUTHERN PACIFIC TRANSPORTATION ) ARBITRATIONBOARD 
COMPANY (WESTERN LINES) ) NUMBER 458 

1 

QUESTILON AT ISSUE: 

Under what condi t ions  may Carr ier  e s t a b l i s h  i n t e r d i v i s i o n a l  
pool f r e i g h t  se rv ice  between Rosevil le  and Bakersfield,  
Cal i fornia  and between Tracy and Bakersfield? 

HISTOIZY OF DISPUTE : 

Pursuant t o  A r t i c l e  I X ,  Section 1 of the  Award of Arb i t r a t ion  Boerd 

No. 458, May 19, 1986 (Dennis, Neutral) ,  he rea f t e r  r e f e r r e d  t o  a s  the  

May 19,  1986 Award, the  Car r i e r  gave not ice  by l e t t e r  of Apr i l  5 ,  1988 f o r  

estab:lis?unent of i n t e r d i v i s i o n a l  I D  se rv ice  a s  fo!.lows: 

1. I n t e r d i v i s i o n a l  se rv ice  i n  a l l  c l a s s e s  except assigned 
passenger opera t ing  o r  deadheading between Rosevil le ,  
Ca l i fo rn ia  and Bakersfield,  Ca l i fo rn ia  through Fresno, 
Ca l i fo rn ia  with home terminal a t  Rosevil le .  

2. I n t e r d i v i s i o n a l  se rv ice  i n  a l l  c l a s ses  ,except assigned 
passenger opera t ing  o r  deadheading between Tracy, California 
and Bakersfield,  Cal i fornia  through Fresno, Cal i fornia  with 
home terminal  a t  Tracy. 

The l e t t e r  a l s o  s t a t e d  t h a t  concurrent with the  establishment of the  foregoing 

I D  se rv ice  e x i s t i n g  f r e i g h t  pools  between Bakersfield and Fresno, California 

and bletween Rosevil le  and Fresno would be discontinued. That service  

involved two pool f r e i g h t  d i s t r i c t s  with a common away-from-home terminal 

a t  Fr,esno. One pool between Bakersfield and Fresno had i ts home terminal 

a t  Ba'kersfield and was operated by San Joaquin Sen io r i ty  D i s t r i c t  engineers. 

The o ther  pool was a t r i a n g u l a r  pool operating between Tracy, Rosevil le  and 
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Fresn.0. That pool  had two away-from-home t e rmina l s ,  and Tracy was t h e  home 

termi.na1. It was opera ted  p r i m a r i l y  by Stockton S e n i o r i t y  D i s t r i c t  engineers .  

Some Sacramento S e n i o r i t y  District engineers  were involved i n  t h e  Rosevi l le -  

Fresn!o po r t i on  of t h e  r u n  f o r  purposes of mileage equ i ty .  

A s  provided i n  A r t i c l e  I X ,  Sec t ion  3 of  t h e  May 19,  1986 Award, 

t h e  Clarrier a t tempted t o  implement t h e  I D  s e r v i c e  which involved t h e  e l imina t ion  

of  a home t e rmina l  i n  t h e  Rosevi l le-Bakersf ie ld  pool .  The Organizat ion 

threa.tened a work stoppage. I n  response t h e  C a r r i e r  agreed f i r s t  on a 

tempc~rary b a s i s  and e v e n t u a l l y  on a permanent b a s i s  t o  a double-ended 

operaition i n  t h e  Rosevi l le -Bakers f ie ld  pool  wi th  a home t e rmina l  f o r  Stockton 

D i s t r i c t e n g i n e e r s  a t  R o s e v i l l e  and a home t e rmina l  f o r  San Joaquin D i s t r i c t  

engineers  a t  Bakers f ie ld .  I n  May 1988 t h e  C a r r i e r  implemented I D  s e r v i c e  

between those  two l o c a t i o n s  a s  w e l l  a s  between Tracy and Bakers f ie ld  on a 

t r i a l  b a s i s  pursuant  t o  A r t i c l e  I X ,  Sect ion 3 of t h e  May 19 ,  1986 Award. 

Such s e r v i c e  cont inues  i n  e f f e c t .  

Also pursuant  t o  A r t i c l e  I X ,  Sec t ion  3 of t h e  May 19 ,  1986 Award 

t h e  p a r t i e s  m e t  on numerous occas ions  t o  d i s c u s s  t h e  d e t a i l s  of t he  ope ra t i on  

a s  w e l l  a s  t h e  working c o n d i t i o n s  of t h e  proposed runs.  Those nego t i a t i ons  

resul. ted i n  a proposed agreement which received t e n t a t i v e  approval  by t h e  

by t h e  Organizat ion b u t  even tua l ly  f a i l e d  membership r a t i f i c a t i o n .  Accordingly, 

pursuant  t o  A r t i c l e  I X ,  Sec t ion  4 of t h e  May 19 ,  1986 Award t h e  C a r r i e r  

submit ted t h e  d i s p u t e  t o  a r b i t r a t i o n  under t h e  Railway Labor Act,  45 U.S.C. 

§§151., e t  seq. T h i s  A r b i t r a t i o n  Board was c r ea t ed  i n  accordance wi th  t h e  

Act, and t h e  d i s p u t e  is now be fo re  i t  f o r  f i n a l  and b ind ing  de te rmina t ion .  
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FINDINGS : -- 

The Board f i n d s  t h a t  t h e  C a r r i e r ' s  n o t i c e  of A p r i l  5, 1988 complies 

w i t h  t h e  requirements  o f  Article I X ,  Sec t ion  1 of t h e  May 19,  1986 Award. The 

Board a l s o  f i n d s  t h a t  t h e  C a r r i e r  and t h e  Organiza t ion  have complied wi th  t h e  

procedural  requirements  of A r t i c l e  I X ,  Sec t ion  3 of  t h a t  Award. The Board 

f u r t h e r  f i n d s  t h a t  t h e  d i s p u t e  i n  t h i s  case  i s  p rope r ly  be fo re  i t  p u r s u a n t t o  

A r t i c l e  I X ,  Sec t ion  4 of t h a t  Award. 

Inasmuch a s  t h e  p a r t i e s '  nego t i a t i ons  d i d  n o t  produce a f i n a l  

agreement d i s p o s i t i v e  of t h e  c a r r i e r ' s  A p r i l  5,  1988 n o t i c e ,  t h i s  Board i s  

requi red  by Article I X ,  Sec t ion  4 of t h e  May 19 ,  1986 Award t o  e s t a b l i s h  t h e  

terms and cond i t i ons  under which t h e  I D  s e r v i c e  proposed by t h e c a r r i e r  w i l l  

ope ra t e  i f  and when t h e  C a r r i e r  e s t a b l i s h e s  such s e r v i c e  on a permanent b a s i s .  

Attached he re to  i s  a complete enumeration of such terms and condi t ions .  It 

con ta in s  provis ions  w i t h  r e s p e c t  t o  whiah t h e  p a r t i e s  reached accord dur ing  

n e g o t i a t i o n s  o r  agreed i n  w r i t t e n  o r  o r a l  p r e s e n t a t i o n s  t o  t h i s  Board. 

Other  provis ions  i n  t h e  at tachment  a r e  i n  d i s p u t e ,  and t h i s  Award d e a l s  

p r imar i l y  wi th  them. 

1. The Amount of  Allowance t o  b e  Paid t o  Engineers 
Operat ing i n  Th i s  Serv ice  Who A r e  Not Permi t ted  
t o  Stop t o  Ea t .  

The Organiza t ion  seeks  one hour 's  pay f o r  I D  s e r v i c e  engineers  who 

are not  permi t ted  t o  s t o p  t o  e a t .  The Organizat ion p o i n t s  ou t  t h a t  such an 

allowance is conta ined  i n  a n  i n t e r i m  agreement a p p l i c a b l e  t o  t h i s  s e r v i c e  a s  

w e l l  a s  i n  agreements a p p l i c a b l e  t o  o t h e r  s e r v i c e  on t h e  Div is ion .  Accordingly, 

urges t h e  Organiza t ion ,  t h e  one-hour allowance i s  sanc t ioned  by A r t i c l e  I X ,  

Sec t ion  2 ( f )  of t h e  May 19 ,  1986 Award which guaran tees  t h e  p a r t i e s  t h e  r i g h t  

I 
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t o  nego t i a t e  terms and cond i t ions  app l i cab le  t o  I D  s e rv ice .  Having negot ia ted  

such an  allowance, a rgues  t h e  Organization, t h e  C a r r i e r  i s  now precluded 

from reneging on t h e  dea l .  

The C a r r i e r  a rgues  t h a t  t h e  s u b j e c t  has been preempted by 

A r t i c l e  I X ,  Sec t ion  2 (e )  of t he  May 19, 1986 Award which provides i n  p e r t i n e n t  

p a r t  t h a t  " [ ~ I h e n  crews on such runs  a r e  not  permi t ted  t o  s top  t o  e a t ,  crew 

members s h a l l  be pa id  an allowance of $1.50 f o r  t h e  t r i p . "  The Car r i e r  

contends t h a t  under A r t i c l e  I X ,  Sect ion 4 ( a )  of t h a t  Award t h i s  Board must 

be " ,  . . governed by t h e  gene ra l  and s p e c i f i c  gu ide l ines  set f o r t h  i n  

Sect ion 2 above." The C a r r i e r  maintains t h a t  t he  $1.50 allowance is a 

s p e c i f i c  gu ide l ine  which t h i s  Board may n o t  a l t e r  o r  ignore.  The C a r r i e r  

emphasizes t h a t  t h e  i n t e r i m  agreement r e l i e d  upon by t h e  Organization was 

negot ia ted  by l o c a l  superv is ion  and a s  such is n o t  binding upon t h e  Car r i e r .  

I n  any event ,  argries t h e  C a r r i e r ,  no such agreement can contravene t h e  

s p e c i f i c  provis ions  of A r t i c l e  I X ,  Sect ion 2 (e) . 
We b e l i e v e  t h e  C a r r i e r  has t h e  s t ronge r  p o s i t i o n  on t h i s  i s s u e .  

A r t i c l e  I X ,  Sec t ion  2(e)  of t h e  May 19, 1986 Award s p e c i f i c a l l y  e s t a b l i s h e s  

$1.50 a s  the  allownace which w i l l  be appl icable  t o  engineers  who a r e  not  

perm:Ltted t o  s t o p  t o  eat. The Award is tantamount t o  a na t iona l  agreement 

t h e  terms of which may no t  be var ied  o r  contravened by incons i s t en t  agreements 

on ind iv idua l  c a r r i e r s ,  except  t o  t h e  ex ten t  au thor ized  by the  Award. 

A r t i c l e  I X ,  Sec t ion  2 ( f )  of t h e  May 19, 1986 Award au thor i zes  the  Organizat ion 

and :tndividual c a r r i e r s  t o  nego t i a t e  only wi th  r e s p e c t  t o  ". . . o the r  

terms and condi t ions  of work . . .''I which a r e  no t  t h e  s u b j e c t  of Sec t ions  2(a) 

through (e) .  Consequently, Sect ion 2(f)  is  no suppor t  f o r  t h e  Organization 

on t h i s  po in t .  
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Accordingly, t h e  prvvis ion  sought by t h e  Organizat ion w i l l  no t  be 

included i n  t h e  Attachment. 

2. The Threshold of Overtime (How Overtime W i l l  be 
Calcula ted)  

The Organiza t ion  seeks  a  provis ion  guaranteeing overtime f o r  

engineers  i n  t h i s  s e r v i c e  a f t e r  twelve hours on duty. Poin t ing  t o  i t s  

experience wi th  t h e  I D  s e r v i c e  i n s t i t u t e d  by the  C a r r i e r  on a t r i a l  b a s i s ,  

the  Organization argues  t h a t  i n  numerous in s t ances  t h e  C a r r i e r  has allowed 

t h e  crews t o  d i e  under t h e  Hours of Service Law before  completing t h e i r  runs  

r e s u l t i n g  i n  an excess ive  amount of time on duty f o r  t he  crews. The Organiza- 

t i o n  argues t h a t  t h i s  s i t u a t i o n  contravenes A r t i c l e  I X ,  Sec t ion  2(a) of t he  

May 1.9, 1986 award which provides t h a t  "[Rluns s h a l l  be adequate f o r  

e f f i c i e n t  opera t ions  and reasonable i n  regard t o  t h e  mi l e s  run, hours on 

duty and i n  regard t o  o the r  condi t ions  of work." The Organization maintains 

t h a t  i t  is n e i t h e r  e f f i c i e n t  nor reasonable f o r  t h e  C a r r i e r  t o  opera te  I D  

runs repeatedly i n  such a  manner t h a t  t h e  crews do not  complete t h e i r  run 

i n  l e s s  than twelve hours  and must remain on duty s u b s t a n t i a l l y  longer than  

t h a t  i n  order  t o  be t ranspor ted  t o  an off-duty po in t .  Tht: Organization argues 

t h a t  t h e  overtime p rov i s ion  i t  seeks is  necessary t o  guarantee the  e f f i c i e n c y  

and reasonableness of t h e  opera t ion  mandated by A r t i c l e  I X ,  Sect ion 2(a) 

of th.e Award. 

The C a r r i e r  main ta ins  t h a t  t h i s  Board has  no j u r i s d i c t i o n  t o  impose 

overtime f o r  I D  crews a f t e r  twelve hours i n  s e r v i c e  inasmuch a s  A r t i c l e  I V ,  

Sect ion 2(c) of t h e  May 19, 1986 Award s p e c i f i e s  t h e  time:f.at  which overtime 

s h a l l  begin f o r  e n g i n e e r s i n  I D  s e rv ice  a s  provided i n  S ide  L e t t e r  No. 9A 
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t o  t h e  Award. The C a r r i e r  c i t e s  t h e  awards of t h r e e  o the r  a r b i t r a t i o n  boards 

i n  support  of i t s  argument and emphasizes t h a t  t i m e  on a l l  I D  s e r v i c e  on t h e  

Car r : i e r l s  proper ty  i s  c a l c u l a t e d  on t h e  same b a s i s  a s  A r t i c l e  I V ,  Sec t ion  2(c)  

of tlne May 19 ,  1986 Award. 

A r t i c l e  I V ,  Sec t ion  2(c)  of t h e  May 19 ,  1986 Award s p e c i f i c a l l y  

de f ines  "[Tlhe number of hours t h a t  must e l a p s e  b e f o r e  overtime begins on a  

t r i p  i n  through-freight  o r  through-passenger s e r v i c e .  . ." and d e t a i l s  a  

ca lc i r la t ion  t o  a r r i v e  a t  t h a t  t i m e .  Side L e t t e r  No. 9A t o  the  Award makes 

A r t i c l e  I V ,  Sec t ion  2 a p p l i c a b l e  t o  ". . . i n t e r d i v i s i o n a l  runs e s t ab l i shed  

subsequent t o  June 1, 1986." The May 19 ,  1986 Award s p e c i f i c a l l y  preempts t h e  

s u b j e c t  mat te r  of t h e  p rov i s ion  sought by t h e  Organizat ion.  Although t h e  

Orgarlization r a i s e s  s e v e r a l  persuas ive  e q u i t a b l e  arguments wi th  r e spec t  t o  

t h e  inc lus ion  of such a p rov i s ion ,  w e  have no a u t h o r i t y  t o  accede t o  t h e  

OrganSzation's r eques t .  

Accordingly, t h e  provis ion  sought by t h e  Organizat ion w i l l  no t  be  

included i n  t h e  Attachment. 

3. The fo l lowing  two i t e m s  regard ing  t h e  a p p l i c a t i o n  involving 
Sec t ion  7 of Art icle  I X  of t h e  May 19 ,  1986 Award of Arbi- 
t r a t i o n  Board No. 458: 

a. I n  t h i s  i n s t ance ,  t h e  meaning of t h e  word "required" 
contained i n  Sec t ion  10(a)  of WJPA? 

b. I n  t h i s  i n s t ance  is "comparable housing" involved? 

A r t i c l e  I X ,  Sec t ion  7 of t h e  May 19,  1986 Award provides i n  

p e r t i n e n t  p a r t  t h a t  "[A]ny employee requi red  t o  change h i s  res idence  s h a l l  

be  s u b j e c t  t o  t h e  b e n e f i t s  contained i n  Sec t ions  10 and 11 of t h e  Washington 

Job I ' ro tec t ion  Agreement . . . ." Both Sec t ions  10 and 11 of WJPA apply t o  
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an  employee who i s  ". . . requi red  t o  change t h e  p o i n t  of h i s  employment a s  

t h e  . r e su l t  of such coordina t ion  ( i n t e r d i v i s i o n a l  s e r v i c e  i n  t h i s  ins tance)  

and :is the re fo re  requi red  t o  move h i s  p l ace  of res idence .  . . . I I 
The Organizat ion seeks a provis ion  from t h i s  Board which would 

i n  e f f e c t  hold t h a t  a l l  employees on the  Stockton S e n i o r i t y  Roster of 

engineers  a r e  "required" t o  change t h e i r  poin t  of employment wi th in  t h e  scope 

of Sec t ions  10 and 11 of WJPA rega rd le s s  of whether they vo lun ta r i ly  decide 

t o  work with t h e  home te rminal  i n  Rosevi l le  o r  a r e  assigned pos i t ions  a t  

Rosevil le .  The Organizat ion emphasizes t h a t  under t h e  C a r r i e r ' s  I D  s e r v i c e  

proposal  t h e  r epor t ing  po in t  i n  Rosevi l le  would eighty-seven mi les  

from t h e  previous r e p o r t i n g  po in t  f o r  these  employees. The Organization 

a l s o  emphasizes t h a t  t h e  seve re  ground fog which is prevalent  i n  the  a r e a  

f o r  s e v e r a l  months of t h e  year  w i l l  force engineers  working Rosevi l le  

assignments t o  r e l o c a t e  i n  o r  near  Rosevil le .  

The C a r r i e r  charges t h a t  t he  Organizat ion seeks  a premature 

determinat ion a s  t o  q u a l i f i c a t i o n  of engineers f o r  b e n e f i t s  under Sec t ions  

10 arid 11 of WJPA which must await ad judica t ion  on a  case  by case b a s i s .  

Moreover, urges t h e  Carrier, t h i s  Board would have no j u r i s d i c t i o n  t o  

ad jud ica t e  such a  ques t ion  even i f  r i p e  f o r  cons idera t ion .  The Car r i e r  

contends t h a t  an i n t e r p r e t a t i o n  of t h e  term "required" i n  Sect ions 10 and 11 

of WJIPA is one e x c l u s i v e l ~ . f o r  t h e  Section 1 3  Committee e s t ab l i shed  t o  

i n t e r p r e t  t h a t  agreement. Addit ional ly,  t h e  C a r r i e r  a rgues ,  t o  accede t o  the  

Organizat ion 's  reques t  would c o n s t i t u t e  an amendment t o  the  terms of t he  

May 1.9, 1986 Award which a l s o  i s  beyond t h e  j u r i s d i c t i o n  of t h i s  Board. 
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Once again  we f i n d  ourse lves  i n  agreement wi th  t h e  b a s i e  p o s i t i o n  

of t he  Car r i e r .  I n  e f f e c t ,  t h e  Organization seeks c e r t i f i c a t i o n  of a 

p a r t i c u l a r  group of engineers  a s  being e n t i t l e d  t o  t h e  b e n e f i t s  of Sect ions 

10 and 11 of WJPA. Had i t  been t h e  i n t e n t  of t h e  May 19, 1986-Award t o  

a f f o r d  such broad brush p r o t e c t i o n  the  Award would have s o  spec i f i ed .  Ins tead  

t h e  Award appears t o  contemplate a case  by case  approach. Moreover, we be l i eve  

the  C:arrier1s po in t  is w e l l  taken t h a t  by seeking in i n t e r p r e t a t i o n  from 

t h i s  Board of Sec t ions  10 and 11 of WJPA the  Organizat ion asks us t o  i n f r i n g e  

upon the  j u r i s d i c t i o n  of t h e  Sec t ion  13 Committee e s t ab l i shed  t o  i n t e r p r e t  

WJPA. 

Accordingly, t h e  provis ion  sought by the  Organizat ion w i l l  no t  be 

included i n  t h e  Attachment. 

The Organizat ion seeks a provis ion  o r  provis ions  concerning comparable 

housing. S p e c i f i c a l l y ,  t h e  Organization seeks an  allowance f o r  engineers 

m0vin.g from Tracy t o  Rosevi l le .  A s  a threshold ma t t e r  t h e  C a r r i e r  opposes 

such a provis ion  o r  provis ions  on t h e  b a s i s  of r e a l  e s t a t e  appra i sa l s  i t  

has procured showing t h a t  t he  cos t  of r e a l  e s t a t e  Pn Tracy is  more expensive 

than i n  Rosevil le .  

Both p a r t i e s  recognize t h a t  a s  a condi t ion  precedent  t o  any 

provis ion  concerning comparable housing the re  must be  a determinat ion t h a t  

employees w i l l  be moving from a lower t o  a h igher  c o s t  r e a l  e s t a t e  a rea .  

The evidence furnished by t h e  C a r r i e r  would seem t o  i n d i c a t e  t h a t  Rosevi l le  

i s  a lower c o s t  r e a l  e s t a t e  a rea  than Tracy. 

However, i n  t h e  award of Arb i t r a t ion  Board No. 492, Jan. 26, 1989 

(LaRocco, Neut ra l ) ,  t he  most r ecen t  a r b i t r a l  pronouncement dea l ing  wi th  t h e  
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s u b j e c t  of comparable housing,  t h e  Board emphasized t h e  l a c k  of e x p e r t i s e  

of t h e  p a r t i e s  and t h e  Board wi th  r e spec t  t o  t h e  va lue  of r e a l  e s t a t e  i n  a  

p a r t i c u l a r  a r e a .  The Board opted f o r  a  p rov i s ion ,  among o t h e r s  dea l ing  wi th  

comparable housing, d i r e c t i n g  t h e  p a r t i e s  t o  s e l e c t  an expe r t  i n  r e a l  e s t a t e  

f o r  the  purpose of  determining t h e  r e spec t ive  c o s t  of r e a l  e s t a t e  a t  both 

loca t ions .  The r e s u l t s  of such de termina t ion  would govern t h e  quest ion a s  

t o  wihether t h e r e  would be  a d d i t i o n a l  provis ions  governing comparable housing. 

We b e l i e v e  t h e  approach of A r b i t r a t i o n  Board No. 492 should be 

followed i n  t h i s  case.  However, d e s p i t e  t h e  Organiza t ion ' s  reques t  f o r  a  

f u l l  panoply of p rov i s ions  r e l a t i n g  t o  comparable housing, a t  t h i s  time w e  

w i l l  i nc lude  only a  p rov i s ion  t o  determine whether i n  f a c t  comparable housing 

i n  Rosev i l l e  is  h ighe r  o r  lower than t h a t  i n  Tracy. We w i l l  r e t a i n  j u r i s -  

d i c t f ~ o n  of t h i s  c a s e  s o  t h a t  i n  t h e  event i t  is  determined t h a t  Rosevi l le  

is a h igher  c o s t  r e a l  e s t a t e  a r e a  than Tracy w e  may determine what 

a d d i t i o n a l  p rov i s ions  r e l a t i n g  t o  comparable housing a r e  warranted. 

Under t h e  circumstances of t h i s  case,  p a r t i c u l a r l y  t he  f a c t  t h a t  

t h e  C a r r i e r  a l r eady  has  gone t o  t h e  expense of s ecu r ing  a p p r a i s a l s  of proper ty  

i n  Tracy and Rosev i l l e ,  t h e  Organizat ion should s h a r e  equa l ly  i n  t he  expense 

of t h e  r e a l  estate a p p r a i s a l s  neces s i t a t ed  by t h i s  r u l i n g .  

Accordingly, a  p rov i s ion  r e l a t i n g  t o  comparable housing c o n s i s t e n t  

w i th  t h e  foregoing de termina t ion  w i l l  b e  included i n  t h e  Attachment. 

. The Organiza t ion ' s  reques t  t h a t  engineers  opera t ing  i n  t h i s  
s e r v i c e  be r e s t r i c t e d  t o  not more than  t h r e e  pick-ups o r  
se t -outs  (or  a combination of n o t  more than  t h r e e ) ,  and 
whether engineers  who perform more than  t h r e e  should r ece ive  
an allowance of  one hour ' s  pay. 

I n  an  argument similar t o  t h a t  advanced w i t h  respect t o  t h e  

th re sho ld  f o r  overt ime f o r  I D  crews the  Organizat ion contends t h a t  t h e  foregoing  
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prov:ision i s  necessary  i n  o r d e r  t o  a s s u r e  t h a t  t h e  C a r r i e r  w i l l  ope ra t e  I D  

serv:Lce i n  such manner a s  t o  a s s u r e  t h a t  t h e  crews w i l l  no t  exceed twelve 

hours  on t h e  job. C i t i n g  s t a t i s t i c s  showing t h a t  forty-one percent  of the  

I D  s e r v i c e  crews on t h e  Bakersf ield-Rosevi l le  run exceed twelve hours on 

t h e  job,  t h e  Organiza t ion  contends t h a t  t h e  I D  s e r v i c e  i s  no t  e f f i c i e n t  and 

reasonable  a s  mandated by A r t i c l e  I X ,  Sec t ion  2(a) of t he  May 19,  1986 Award. 

The one-hour allowance, urges t h e  Organization, is  necessary t o  c o r r e c t  t h a t  

s i t u a t i o n .  

The C a r r i e r  opposes t h e  Organizat ion 's  r eques t  on the  grounds t h a t  

i t  would unduly i n t e r f e r e  w i th  t h e  C a r r i e r ' s  managerial  p re roga t ives  and 

is i n c o n s i s t e n t  w i th  A r t i c l e  I V ,  Sect ion 5 of t h e  May 19 ,  1986 Award which 

f r e e z e s  d u p l i c a t e  t i m e  payments f o r  a l l  employees and e l imina te s  them f o r  

emplcryees e s t a b l i s h i n g  s e n i o r i t y  a f t e r  November 1, 1985. The C a r r i e r  d i spu te s  

t h e  Organizat ion 's  a l l e g a t i o n  t h a t  t h e  proposed I D  runs  a r e  of unreasonable 

l eng th  o r  w i l l  b e  opera ted  i n e f f i c i e n t l y .  The C a r r i e r  c i t e s  s t a t i s t i c s  covering 

a l l  I D  runs on t h e  Proper ty  f o r  t h e  l a s t  e i g h t  months of 1988 showing t h a t  dur ing  

any one month l i t t l e  more than  f i f t e e n  percent  of t h e  I D  crews f a i l e d  t o  reach  

t h e i r  o b j e c t i v e  . t e rmina l .  

Both p a r t i e s  recognize  t h a t  it is  no t  d e s i r a b l e  f o r  an  I D  crew 

t o  e x p i r e  under t h e  Hours of Serv ice  Law. Such an e v e n t u a l i t y  r e s u l t s  i n  

increased  t r a n s p o r t a t i o n  c o s t s  t o  t h e  Ca r r i e r  and longer  hours  on t h e  job f o r  

t h e  crew. However, w e  f a i l  t o  s e e  where another  hour ' s  pay would c o n s t i t u t e  

such a  s i g n i f i c a n t  a d d i t i o n a l  expense a s  t o  be  a  d e c i s i o n a l l y  s i g n i f i c a n t  

f a c t o r  i n  whether an  I D  crew expi res  under t h e  Hours of  Se rv i ce  Law. 

Moreover, w e  b e l i e v e  t h e  C a r r i e r ' s  po in t  i s  w e l l  t aken  t h a t  such payment 
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is i n c o n s i s t e n t  w i th  t h e  obvious i n t e n t  o f  t h e  May 19 ,  1986 Award t o  

e l i m i n a t e  o r  d r a s t i c a l l y  reduce such payments. 

Nor can  w e  a g r e e  w i th  t h e  Organizat ion t h a t  t h e  evidence e s t a b l i s h e s  

that: t h e  I D  runs a r e  o r  w i l l  be  unreasonable o r  i n e f f i c i e n t  w i th in  t h e  meaning 

of  P ~ r t i c l e  I X ,  Sec t ion  2(a)  of t h e  May 19,  1986 Award. From t h e  i ncep t ion  

of 1:D s e r v i c e  on a t r i a l  b a s i s  i n  May 1988 through t h e  end of t h e  yea r  no more 

than  15.4 pe rcen t  of t h e  t o t a l  s t a r t s  f a i l e d  t o  reach  t h e i r  ob j ec t i ve  

t e rndna l s  and 95 pe rcen t  o f  a l l  such f a i l u r e s  were on t h e  Rosevi l le-Bakersf ie ld  

run. While i t  is  t r u e  t h a t  from June 1, 1988 t o  February 5,  1989 41 pe rcen t  

of t h e  s t a r t s  on t h e  Rosevi l le -Bakers f ie ld  run  f a i l e d  t o  reach t h e i r  o b j e c t i v e  

t e rmina l  t h a t  f a c t o r  a l o n e  does no t  render  t h e  number of hours  on the  run  

unre,asonable. It must be  borne  i n  mind t h a t  t h e  Rosevi l le-Bakersf ie ld  run  

i s  2,94 mi l e s  long. The Organiza t ion  does n o t  cha l l enge  t h e  length  of t h e  

run  a s  unreasonable .  

Accordingly, t h e  p rov i s ion  sought by t h e  Organiza t ion  w i l l  n o t  be  

incl.uded i n  t h e  Attachment. 

5. The Organ iza t ion ' s  reques t  t h a t  a San Joaquin  S e n i o r i t y  
D i s t r i c t  engineer  opera t ing  i n  t h e  Tracy-Bakersfield pool  
f o r  t h e  purpose of mileage e q u a l i z a t i o n  have Bakers f ie ld  a s  
a home te rmina l .  

Inasmuch a s  t h r e e  s e n i o r i t y  d i s t r i c t s  w i l l  b e  a f f e c t e d  by t h e  

implementation oE t h e  I D  s e r v i c e  proposed by t h e  C a r r i e r ,  t h e  p a r t i e s  

n e c e s s a r i l y  devised a scheme f o r  d i i i s i o n  of t h e  e q u i t y  among t h e  t h r e e  

d i s t r i c t s .  However, a d i s p u t e  has  a r i s e n  involv ing  t h e  mileage equ i ty  

arrangement a s  t o  whether a San Joaquin d i s t r i c t  eng inee r  working an assignment 

i n  t h e  Tracy-Bakersfield pool  should have Tracy o r  Bake r s f i e ld  a s  a home 

te rmina l .  The Organiza t ion  s eeks  Bakers f ie ld  a s  t h e  home t e rmina l  f o r  t h e  
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assignment. However, p o i n t i n g  t o  t h e  f a c t  t h a t  Tracy would b e  t h e  home 

te rminal  f o r  t h e  Tracy-Bakersfield pool  t he  Car r i e r  contends such an 

arrangement would be  extremely d i f f i c u l t  t o  manage and seeks  Tracy a s  t h e  

home te rminal  f o r  t h e  engineer .  

The arguments advanced by the  p a r t i e s  e f f e c t i v e l y  demonstrate 

some m e r i t  t o  t h e i r  r e s p e c t i v e  pos i t i ons .  However, w e  b e l i e v e  the  b e s t  way 

t o  r e so lve  t h e  d i f f e r e n c e s  over  t h i s  i s s u e  is  t o  al low t h e  San Joaquin 

engineer  t o  be home terminaled a t  Tracy under c e r t a i n  condi t ions .  The 

Carr.ier w i l l  provide continuous lodging f o r  the  engineer  a t  Tracy during 

t h e  th ree  t o  four  month per iod  of mileage equa l i za t ion .  I n  t h e  a l t e r n a t i v e  

t h e  C a r r i e r  may pay t h e  engineer  an allowance equal  t o  t h e  C a r r i e r ' s  a c t u a l  

c o s t s  of lodging i n  Tracy. W e  recognize t h a t  n e i t h e r  p a r t y  i s  completely 

s a t i s f i e d  wi th  such an arrangement. However, we b e l i e v e  i t  comes c l o s e s t  t o  

t h e  achievement of t h e  o b j e c t i v e s  of both p a r t i e s .  

Accordingly, a  p rov i s ion  implementing the  foregoing determinat ion 

w i l l  be included i n  t h e  Attachment. 

6. The Organiza t ion ' s  reques t  t h a t  t h e  a l l o c a t i o n  of turnaround 
Hours of Se rv ice  r e l i e f  f o r  northbound t r a i n s  between 
Bakersf ie ld  and Rosevi l le  be  s p l i t  between t h e  Rosev i l l e  and 
Tracy e x t r a  l ists  depending upon where t h e  crew exp i re s  
under t h e  Hours of Service Law. 

This d i spu te  a r i s e s  when a t r a i n  from Bakersf ie ld  proceeding nor th  

t o  Rosev i l l e  exp i re s  under t h e  Hours of Serv ice  Law and t h e  C a r r i e r  d e s i r e s  

t o  use  turnaround r e l i e f .  There was an e x i s t i n g  e x t r a  board a t  

Tracy, and the  C a r r i e r  has  e s t ab l i shed  a  guaranteed e x t r a  board a t  Rosevi l le .  

The ques t ion  is  from which e x t r a  board t h e  turnaround r e l i e f  s e r v i c e  should 

come ., 
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The Organizat ion cha l lenges  t h e  C a r r i e r ' s  r i g h t  t o  e s t a b l i s h  a 

guaranteed e x t r a  board a t  Rosevi l le .  I n  t h e  a l t e r n a t i v e ,  t h e  Organization 

seek.s a provis ion  which would draw t h e  r e l i e f  from both e x t r a  boards 

depending upon t h e  geographic l o c a t i o n  where t h e  crew exp i re s  under the  

Hours of Serv ice  Law. 

The C a r r i e r  contends t h a t  i t  should have t h e  r i g h t  t o  u t i l i z e  

only t h e  Rosevi l le  e x t r a  board r ega rd le s s  of t he  l o c a t i o n  where t h e  crew 

exp i re s .  The C a r r i e r  main ta ins  t h a t  due t o  the  l o g i s t i c s  of t h e  s i t u a t i o n  

i t s  c o s t s  i nc iden t  t o  t h e  t r a n s p o r t a t i o n  of expired and r e l i e f  crews w i l l  

be  s i g n i f i c a n t l y  l e s s  i f  only t h e  Rosevi l le  e x t r a  board is u t i l i z e d .  Moreover, 

t h e   carrier emphasizes, t h e  p a r t i e s '  arrangement guarantees t h a t  t h e  Rosevi l le  

ex t r sa  board w i l l  no t  ga in  work a t  t h e  expense of t h e  Tracy e x t r a  board 

inas~nuch a s  the  p a r t i e s  have agreed f o r  the  Tracy e x t r a  board t o  "backup" 

t h e  IRoseville e x t r a  board. The C a r r i e r  a l s o  argues t h a t  t h e  cons i s t en t  

use  of t he  Rosev i l l e  e x t r a  board w i l l  r e s u l t  i n  fewer de lays  f o r  crews which 

has  been the  source of cons tant  complaints from t h e  Organizat ion.  

We f i n d  nothfng i n  S ide  L e t t e r  No. 20 t o  the  May 19, 1986 Award 

which would r e s t r i c t  t h e  C a r r i e r  from es t ab l i sh ing  a guaranteed ex t r a  board 

a t  Rosevi l le .  On t h e  con t ra ry ,  w e  be l i eve  t h a t  document suppor ts  t h e  

Carryier's r i g h t  t o  do so.  Moreover, Section 2(c)  of S ide  L e t t e r  No. 20 

r e l i e d  upon by t h e  Organizat ion does not appear t o  r e s t r i c t  t h e  jobs pro tec ted  

by a11 e x t r a  board t o  those  exc lus ive ly  wi th in  t h e  s e n i o r i t y  d i s t r i c t  where 

t h e  e x t r a  board is crea ted .  Sec t ion  2(c)  provides t h a t  coverage of jobs by 

an e x t r a  board crea ted  under S ide  L e t t e r  No. 20 may extend beyond t h e  s e n i o r i t y  

d i s t r i c t  i f  t h e  General Chairman i s  s o  n o t i f i e d .  Obviously t h e  Car r i e r  
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n o t i f i e d  t h e  General Chairman i n  t h i s  case t h a t  t h e  Rosev i l l e  guaranteed 

e x t r a  board would p r o t e c t  jobs  beyond t h e  s e n i o r i t y  d i s t r i c t  i n  which the  

R o s e v i l l e  board l i e s .  

I n  t h e  f i n a l  a n a l y s i s  we be l i eve  Side L e t t e r  No. 20 t o  t h e  May 19,  

1986 Award au tho r i zes  t h e  C a r r i e r  t o  e s t a b l i s h  a guaranteed e x t r a  board 

a t  Rosev i l l e  and t o  use t h a t  board a s  t h e  exc lus ive  source  f o r  p ro t ec t ing  

t h e  d isputed  turnaround work. We a r e  sympathetic t o  t h e  Organizat ion 's  

conten t ion  t h a t  t h e  C a r r i e r ' s  a c t i o n s  may we l l  adverse ly  impact t h e  e x t r a  

board a t  Tracy. However, we do n o t  be l i eve  we have t h e  a u t h o r i t y  t o  i n t e r -  

f e r e  w i th  any r i g h t  guaranteed t o  t h e  C a r r i e r  by t h e  May 19 ,  1986.Award. 

Accordingly, t h e  p rov i s ion  sought by t h e  Organizat ion w i l l  no t  be 

included i n  t h e  Attachment. 

Other I s sues  

I n  a d d i t i o n  t o  t h e  i tems  enumerated above t h e  C a r r i e r  and t h e  

Organizat ion have r a i s e d  o t h e r  provis ions  f o r  i nc lus ion  i n  t h e  Attachment a s  

cond i t i ons  app l i cab le  t o  t h e  I D  s e r v i c e  proposed by t h e  C a r r i e r .  The Car r i e r  

and t h e  Organizat ion argued vigorously i n  support  of t h e i r  r e spec t ive  

p o s i t i o n s  on a l l  such i s s u e s .  However, t h e  Board is persuaded by t h e  f a c t  

t h a t  t h e  t e n t a t i v e  agreement reached by t h e  p a r t i e s  appeared t o  have l a i d  

t hose  i s s u e s  t o  rest. This  Board be l i eves  t h a t  t h e  b e s t  evidence of how 

those  i s s u e s  should be reso lved  i s  r e f l e c t e d  i n  t h e  t e n t a t i v e  agreement. 

Accordingly, t h e  Board adopts  t h e  p a r t i e s '  t e n t a t i v e  agreement with r e spec t  

t o  those  i s s u e s ,  and such p rov i s ions  a s  were e f f e c t i v e l y  agreed t o  by t h e  

p a r t i e s  a r e  included i n  t h e  Attachment. 
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AWARD 

I n  t h e  event  t h e  C a r r i e r  e s t a b l i s h e s  i n t e r d i v i s i o n a l  pool  f r e i g h t  

s e r v i c e  between Rosev i l l e  and Bakers f ie ld ,  . C a l i f o ~ n i a  and between Tracy and 

Bakers f ie ld  on a permanent b a s i s  t h e  condi t ions  set f o r t h  i n  t h e  Attachment 

t o  t h i s  Award s h a l l  t o  such s e r v i c e .  

, , 

W i l l i a m  E. Fredenberger,  

/'7 hairman and Neut ra l  Member / 

Carr  i.er Member V Employ ee Member 
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A T T A C H M E N T  ----  ------ 

MEMORANDUM OF AGREEMENT 

BY AND BETWEEN THE 

SOUTHERN PACIFIC TRNSPORTATION COMPANY (WE STERN LINES) 

AND ITS ENGINEERS REPRESENTED BY THE 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

Pursuant t o  A r t i c l e  I X  of t h e  May 19, 1986 Award o f  A r b i t r a t i o n  Board No. 458, 
I T  I S  AGREED: 

1. ( a 1 1  An i n t e r d i v i  sional f r e i g h t  pool w i l l  be created t o  operate o r  dead- 
head between Rosevil le, Cal i fornia,  and Bakersf ield, Cal i  forni a, 
through Fresno, Cal i  fornia. Rosevil l e  w i l l  be t h e  home terminal f o r  
Stockton Sen io r i t y  D i s t r i c t  engineers and Bakersf ie ld w i l l  be t he  
home terminal f o r  San Joaqui n Senior i ty  Dl s t r i c t  engi neers assigned 
t o  o r  f i l l i n g  vacancies i n  t h i s  pool. 

( b )  An i n te rd i v i s i ona l  f r e i g h t  pool w i l l  be created t o  operate o r  dead- 
head between Tracy, Cal i fo rn ia ,  and Bakersfield, Cal i fo rn ia ,  through 
Fresno, Cal i fo rn ia .  Tracy fill be the home terminal  f o r  Stockton 
Senior i ty  D i s t r i c t  engineers assigned t o  o r  f i l  l i n g  vacancies i n  t h i s  
pool. 

2. A'I1 mi les  run i n  excess o f  t h e  milesencanpassed i n  t h e  basic day sha l l  be 
paid f o r  a t  a r a t e  ca lcu la ted by d i v i d i n  the basic d a i l y  r a t e  of pay i n  
e f fec t  onMay 31, 1986 by t henumbero f  4 lesencanpassed i n t h e b a s i c d a y  
as o f  t h a t  date. Weight-on-drivers addi t ives w i l l  apply t o  mileage ra tes  
c s l  cul ated i n  accordance wl t h  t h i s  prov i  sion. 

3. Engineers i n  these i n t e r d i v i s i o n a l  f r e i gh t  pools he ld  a t  o ther  than t h e  
home terml nal w i l l  be paid continuous t ime for a1 1 t i re  so he1 d a f t e r  t h e  
exp i r a t i on  o f  s ix teen (16) hours f r a n  t h e  time re l i eved  f r a n  previous duty 
a t  the regu lar  r a t e  per hour paid them for t he  l a s t  s t r v l c e  performed. 

4. Except i n  cases o f  wrecks, floods, washouts, stonns o r  o ther  occurrences 
which cause main t rack  t o  be out o f  service, ptevent ing mvement of t he  
t r a i n ,  an engi neer i n  i n t e r d i v i  sional serv ice w i l l  n o t  be t i e d  up a t  an 
intermediate po in t  and therea f te r  required t o  resume t r i p  a f t e r  obtain ing 
l ega l  res t .  
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5. An engineer operating on pooled f r e i g h t  runs establ ished under t h e  provi- 
sians o f  t h i s  agreement, when ca l led  t o  operate from one termfnal t o  the 
other, w i l l  not  be requ i red t o  exchange pos i t ions w i t h  t h e  engineer of  an 
opposing t r a i n  a t  the meeting paint .  

6 Uhsn an engineer i s  requ i red t o  r epo r t  f o r  duty o r  I s  re l ieved  fran duty 
a t  a po in t  other than t he  on and o f f  duty po in ts  f i x e d  f o r  the  service 
es1;abli shed hereunder, the  Company s h a l l  authorize and provide su i tab le  
t ra~nspor ta t ion  f o r  t h e  engineer. Sui table t ranspor ta t ion  includes Company 
owned o r  provided passenger carry1 ng .motor vehicles o r  tax i ,  but  excludes 
o tker  forms o f  pub l i  c  t ransportat ion.  

7. I n  order t o  expedite t h e  movement of  l n t e r d i v i  sional runs, the  Company 
shi l l1 determine the condi t ions under which the engineers may stop t o  eat. 
When engineers on t h i s  run a re  not  permitted t o  stop t o  eat, engi neers 
s h a l l  be paid an allowance o f  S 1.50 f o r  the  t r i p .  

8. Engineers I n  t h i s  I n t e r d i v i s i o n a l  service w i l l  be allowed a $4.15 weal 
a1 1 mance a f t e r  four (4) hours a t  t h e  away-fran-home termi nal , and another 
$4.15 allowance a f t e r  being he ld  an addi t iona l  e i gh t  (8) hours. 

9. The provis ions o f  Section l ( f ) ,  A r t i c l e  30 o f  the  agreertent covering 
engineers, are modif ied i n  t h e i r  app l ica t ion t o  engineers assigned t o  runs 
establ ished under t he  provi  sions o f  t h i s  agreement, as f o l l m s :  

(a) An engineer who i s  ca l l ed  and then released p r i o r  t o  the  on-duty 
time w i l l  be a1 lcwed two (2) hours a t  the  r a t e  spec i f ied I n  t h e  cur- 
r e n t  r a t e  tab le ;  i f  ca l l ed  and not  used and l s  released a t  any time 
between t h e  on-duty time and four (4) hours thereaf ter ,  t h e  engi neer 
w i l l  be allowed four  (4) hours a t  t he  r a t e  spec i f ied i n  t he  current 
r a t e  table; if ca l l ed  and not used and i s  released a f t e r  four ( 4 )  
hours from the  on-duty t i m e ,  the engineer w i l l  be a1 lowed actual t ime 
w i t h  a minimum of e i g h t  (8) hours a t  the  r a t e  spec i f i ed  I n  t he  cur- 
r e n t  r a t e  table. 

(bl) Uhen c a l l  I s  annulled and no lns t ruc t ions  g iven engineer wl t h  respect 
t o  fur ther duty, t he  f i r s t  c a l l  sha l l  be pa id  for  I n  accordance wi th  
t h i s  Section 9, dependi ng upon whether serv ice was begun. Regi ster- 
Ing, comparing time, and examining b u l l e t i n s  a re  no t  service under 
t h i s  rule. 

(e) An engineer who I s  c a l l e d  and not  used and I s  re leased o r  an engineer 
who I s  ca l led  and used and released before depart ing the  terminal  
s h a l l  stand f i r s t  out, but  s h a l l  no t  be s& jec t  t o  c a l l  f o r  service 
(deadheading i s no t  serv ice) u n t i l  he I s  f u l l y  r es ted  under the Hours 
o f  Service Law. I f  released, t he  engi neer w l l l  have t h e  option, a t  
t he  t ime o f  release, o f  marking 8, 10 o r  12 hours res t .  
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(dl When an engineer i s  not released bu t  i s  instructed t o  cane on du ty  a t  
a l a t e r  time for the service originally called for,  o r  for some other 
service, or i f  the  service called for  i s  changed while on du ty  and 
the engineer departs i n  service other than tha t  original l y  cal led 
for ,  the time of service i n  which used shall  be canputed fran the  
time coming on d u t y  on original ca l l .  

( e )  The paragraph next above does not apply t o  an engineer instructed 
while on du ty  and a f t e r  having performed service a t  a t e r d n a l  t o  
deadhead fran terminal t o  termi nal, except when engineers a re  re- 

uired t o  exchange t r a i n s  t o  avoid being run around a s  provided i n  
R c t i o n  5,  Article 30. 

10. An engineer returning t o  h i s  home terminal a f t e r  completion of a t r i p  i n  
in~terdivisional service will be permitted t o  mrk 8, 10, 12 or 24 hours 
r e s t  a t  the time he regis te rs  h i s  arrival.  

11. (a11 Work i n  the  Roseville-Bakersfield lnterdivislonal pool will be allo- 
cated t o  the Stockton Seniority District  and t h e  San Joaquin Senior- 
i t y  Distr ic t ,  w i t h  an equal nuher  of engineers asslgned a t  each home 
terminal. Work In the  Tracy-Bakersfield pool will be allocated t o  

. Stockton Seniority Dis t r ic t  engineers, except t h a t  a San Joaquin 
Seniority Distr ic t  engineer my hold an asslgnment i n  t he  Tracy- 
Bakersfield pool for mileage equity purposes during periods of time 
determi ned by the  Orga niza tion. 

(tl) Sacramento Seniority D i  s t r i c t  d l  1 obtain equity i n  t h e  Rosevil le- 
Bakersfield interdi  v i  sional pool by working asslgnmnts a l  located t o  
Stockton Seniority D i  s t r i c t  engi neers under a procedure detenni ned 
by the Organization. The Company will not lncur any cost as the 
resul t  of a s h i f t  between Stockton and Sacranento Seniority Dlstrict  
engineers. 

( c )  Work a1 located t o  the  Tracy-Bakersfield pool may include not more 
than one t r a in  per day t o  be handled from Stockton (or a polnt com- 
pass south thereof) by an engineer deadheaded fran Tracy. 

(d) Stockton and San Joaquin Seniority Distrlct  engineers assigned t o  or  
f i l  ling vacancies I n  the  Rosevil le-Bakersfield pool wlll be called 
for  service or deadhead i n  alternating order, w l t h  t he  understanding 
two engineers fran one senlorjty d i s t r i c t  may be called consewtlvely 
i f  an engineer from the other seniority d i s t r i c t  I s  not avallable. 

( ce )  An extra If s t  of Stockton Seniority Dlstrict  englneers wlll be estab- 
1l shed i n  Roseville for the purpose of protectlng vacancies and new 
assignments i n  t he  Rosevil le-Bakersfield pool a1 located t o  Stockton 
Seniority Distr ic t  engineers (Including those being f i l led by Sacra- 
mento Seniority Distr ic t  engineers). This ex t ra  l is t  wll l also 
protect service betrreen Roseville and Tracy originating a t  Rosevil l e  
and may perform turnaround servlce handling t r a i n s  fran Rosevil le t o  
an l ntermediate point between Rosevil l e  and Fresno, Includi ng Fresno, 
and/or handling t r a ins  fran such intermediate paint t o  Rosevil le. 
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( f ) ~  When the Stockton Sen io r i t y  D i s t r i c t  ex t ra  l i s t  a t  Rosevi l le i s  
exhausted, t he  Stockton Sen io r i t y  Dl  s t r i c t  e x t r a  l i s t  of engineers a t  
Tracy w i l l  be used. Such use o f  a  Tracy ex t ra  englneer w i l l  be 
considered as serv ice a1 located t o  t h e  Tracy e x t r a  l f  st. Similarly, 
when the  Tracy ex t ra  l i s t  i s  exhausted, the  Stockton Senior i ty  
D i s t r i c t  ex t r a  l i s t  o f  engineers a t  Rosevi l le w i l l  be used. Such use 
o f  a  Rosevi l le ex t ra  engineer w i l l  be considered as serv ice al located 
t o  t h e  Rosevi 1  l e  e x t r a  1 i st. 

(g:) An engineer assigned i n  t h e  Rosevi l le-Bakersf ield poo l  o r  t h e  Tracy- 

c a l l  again u n t i l  f u l l y  rested. 

An engineer ca l led  f o r  turnaround service u f11  no t  be ca l led  f o r  a  
second consecutive turnaround service unless a l l  other engineers 
ava i lab le  on the  pool l i s t  have also been used f o r  t w n a r w n d  
service. No runaround penal t ies  sha l l  a r i se  from t h e  appl ica t ion o f  
t h i s  sect ion. 

(h)  Except t o  p e r f o n  Hours of Service r e l i e f  as se t  f o r t h  i n  I t e n  12, an 
engineer i n  t h i s  serv ice a t  the  away-from-home termina l  w i l l  no t  be 
used t o  perform non- in terd iv i  sional service, except I n  cases of 
emergency. 

(1  Engineers assigned t o  o r  f i l  l i n g  vacancies i n  t h i s  I n t e r d i v i  sional 
serv ice w i l l  be expected t o  l ay  o f f  a t  the home te r rdna l  only. If, 
due t o  il lness o r  ' o ther  canpel l i n g  reason, an engi neer i n  t h i s  
i n t e r d i v i s i o n a l  serv lce lays  o f f  a t  the away-from-home terminal,  such 
engineer w l l l  be required t o  next repor t  f o r  s e w i c e  a t  the  home 
terminal .  A vacancy created by l a y o f f  a t  the away-from-home terminal  
may be deadhead t o  t h e  home terminal o r  f i l l e d  f ran t h e  e x t r a  li s t  a t  
t h a t  away-fr,om-home termina l  a t  the  opt ion o f  t he  Company. If 
f i l l e d ,  the e x t r a  engineer so used d l 1  be deadheaded back t o  the 
ex t ra  l i s t  upon a r r i v a l  a t  the  opposite terminal.  

( J )  Upon t he  ef fect ive date o f  t h i s  agreement, Fresno s h a l l  be e l im i  nated 
as a  pool f re igh t  t e r v f n a l  and t he  term 'Fresno" s h a l l  be removed 
f ran  the  11 s t  shown I n  Section 1, A r t i c l e  13. The 11 stings BRosevil l e  
and Tracy-Fresno" and "Fresno and Bakersf ieldB s h a l l  be deleted from 
Section 2, A r t i c l e  31. I n  t h e i r  place, 'Tracy and Bakersf ieldN and 
'Rosevil le and Bakersf ie ld"  s h a l l  be added t o  Sect ion 2, A r t i c l e  31. 

12. Hours of Service r e l i e f  I n  t h e  Rosevil le-Bakersf iel  d  and Tracy-Bakersfield 
p o l s  w i l l  be performed as fo l lows: 

(a) I f  t he  re l i ev i ng  engineer w i l l  perform tu rna rwnd  sen lce ,  an ex t ra  
engineer w i l l  be used, unless no ext ra  engineer I s  ava i lab le  a t  t h a t  
tenn i  nal, I n  which case an i n t e r d i v i  sional engi neer dl 1 be ca l led  
from the pool f o r  the  service. 
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(b)  I f  the  r e l i e v i n g  engineer w i l l  go through t o  t h e  opposi te terminal, 
an i n t e r d i v i s i o n a l  engineer from the  pool w l l l  be ca l l ed  f o r  t he  
sewice,  unless no such engineer i s  available, i n  which case an ex t ra  
engineer w i l l  be cal led.  

( c )  The r e l i  wed engineer w i l l  be deadheaded t o  t h e  tenn i  nal i n  d i  rec t ion  
o f  t r a i n  by the most expedi t ious means o f  t ranspor ta t ion avallable. 

13. Deladhead between Rosev i l le  and Bakersf ie ld o r  between Tracy and Bakers- 
f i e ld ,  o r  immediate points, w l l l  be by the fas tes t  and most e f f i c ien t  
means aval lable, i nc lud ing  a i r  when cost-effective. 

14. ( a )  An en ineer required t o  change h i s  residence s h a l l  be subject t o  t he  9 benef t s  contained i n  Sections 10 and 11 o f  the  Washington Job 
Protect ion Agreement, and i n  add i t i on  t o  such bene f i t s  sha l l  receive 
a  t r ans fe r  allowance o f  $400.00 and f i v e  (5) working days instead o f  
the  "two working days" provided by Section 10(a) o f  sa id  agreement. 
Change of residence s h a l l  not be considered "required" I f  the  
repor t ing  po in t  t o  which t he  employee i s  changed i s  not  more than 30 
mi les  from h i s  former repor t ing  point.  

(b) An engineer required t o  change h i s  residence w i l l  have an opt ion o f  
e l ec t i ng  a  lump sum allowance i n  l i e u  o f  the  bene f i t s  provided i n  
Sections 10 and 11 o f  the  Washington Job Pro tec t ion  Agreement and 
r e l i e v i n g  the Company o f  any and a1 1  respons ib i l i t y  i n  connection 
therewith, as fo l lows: 

I . I n  l i e u  of t h e  bene f i t s  o f  Section 10(a) ............. S 2,000 

2 - I f  e lec ts  t o  r e t a i n  h i s  residence ... i n  l i e u  of 
items 1 o r  2  o f  Section l l ( a )  ........................ $12,500 - May also e l e c t  i n  l i e u  of Section 10(a) .............. $ 2,000 

3 - I n  l i e u  of I t e m  3 o f  Section l l ( a )  .................. $ 1,000 . May also e l e c t  i n  l i e u  o f  Section 10(a) .............. $ 2,000 

( c )  An engineer required t o  change h i s  residence as a  r e s u l t  o f  imple- 
mentation. o f  t h i s  agreemnt sha l l  be given t he  opportuni ty t o  s e l l  
h i s  home t o  the Company a t  f a i r  value w l t h i n  s i x t y  (60) days of 
implementation o f  t h i s  agreement. Fa i r  value s h a l l  be determined by 
an appraisal made s u f f i c i e n t l y  i n  advance o f  implementation t o  be 
unaffected thereby. Should a  dispute a r i se  over t h e  appraised value 
o f  the home, t he  procedures contained i n  Sect ion 1 l (d )  of t h e  
Washington Job Protect ion Agreemept sha l l  be used t o  resolve t he  
d l  sput e. 
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( d l  Should an engineer dec l ine  t o  accept the  Company's o f f e r  t o  pwchase 
h i s  home, he sha l l  be reimbursed f o r  the actual usual and customary 
costs  (not t o  exceed 6% o f  the  sales p r i ce )  associated w i t h  se l l i ng  
h i s  home, w i t h  no p ro tec t ion  against loss from sale, provided such 
sale takes place w i t h i n  th ree  ( 3 )  years o f  Implementation o f  the 
Agreement. This would not  be construed as t o  keep the employee from 
accepting the lump sum o f f e r  I f  he e lec t s  t o  dec l ine  t h e  Company's 
o f f e r  t o  purchase h i s  home, 

15. Engineers adversely affected e i t h e r  d i r e c t l y  o r  l n d i  r e c t l y  as a resu l t  o f  
t he  appl icat ion o f  t h i s  agreement sha l l  receive the  p ro tec t ion  afforded by 
Sections 6, 7, 8 and 9 of t he  Washington Job Protect ion Agreement o f  May, 
1936, except t h a t  for the  purposes o f  t h i s  agreement Section 7(a) i s  
amended t o  read lOOX ( l e s s  earnings I n  outside employment) Instead of 60Tb, 
and extended t o  provide per iod of payment equivalent t o  length I n  service 
no t  t o  exceed s ix  (6)  years, and t o  provide f v t h e r  t h a t  a l lwances  I n  
Semctions 6 and 7 be increased by subsequent general wage Increases, 

16  (a) I n  making a de te rmina t ion  whether o r  not  engineers  moving t o  Rosevi l le  
from Tracy, C a l i f o r n i a  w i l l  b e  requi red  t o  move t o  a h igher  c o s t  r e a l  
e s t a t e  a r e a  and w i l l  b e  e n t i t l e d  t o  a comparable housing allowance, a 
q u a l i f i e d  t h i r d  p a r t y  e x p e r t ,  s e l e c t e d  and compensated by t h e  p a r t i e s  
s h a l l  s e l e c t  a s tandard  type  of home t o  use f o r  c o s t  comparison 
purposes i n  both l o c a t i o n s .  The t h i r d  pa r ty  expe r t  w i l l  then  develop 
the  average s a l e s  p r i c e  o f  homes i n  comparable socio-economic a r e a s  a t  
bo th  l o c a t i o n s  f o r  t he  previous  twelve months. I f  e i t h e r  l o c a t i o n  
has  an i n s u f f i c i e n t  base  upon which t o  make a f a i r  de te rmina t ion  of 
t.he average, t h e  t h i r d  p a r t y  exper t  w i l l  a p p r i s e  a s u f f i c i e n t  number 
of homes meeting t h e  agreed-to s tandards  t o  e s t a b l i s h  a l a r g e r  base 
f o r  t h e  average. 

(b)  The C a r r i e r  w i l l  f u r n i s h  t h e  Organization t h e  informat ion  developed 
and t h e  method used t o  make the  determinat ion.  

(c) I f  i t  i s  determined t h e  average c o s t  of housing i n  Rosev i l l e  does 
n o t  exceed t h e  average c o s t  of housing i n  Tracy, no comparable housing 
allowance w i l l  be  due. 

(d) I f  t h e  average c o s t  of housing i n  Rosevi l le  is  g r e a t e r ,  t h e  p a r t i e s  
w i l l  inform t h i s  Board which w i l l  make f u r t h e r  de te rmina t ions  regarding 
t h e  e x t e n t  of t h e  comparable housing allowance. 

17. With r e s p e c t  t o  Sect ion l l ( a )  of t h i s  agreement, t h e  San Joaquin Sen io r i t y  
D i s t r i c t  engineer  holding an assignment i n  t h e  Tracy-Bakersfield pool f o r  
mileage e q u i t y  purposes w i l l  b e  home-terminaled a t  Tracy. The C a r r i e r  w i l l  
p rovide  continuous lodging a t  Tracy f o r  t h i s  engineer  dur ing  t h e  t imes he 
:holds t h e  assignment. I n  l i e u  of such lodging expense t h e  C a r r i e r  may pay 
t h e  engineer  an  amount equal  t o  the  a c t u a l  lodging expense. 
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Mr. Leonard A. Foster, General Chairman . 

Brother'hood o f  Locomati ve Engineers 
38750 Paseo Padre Parkway, Sui te A-7 
Fremont , Ca l i f o rn ia  94536 

Side L e t t e r  #I 

Dear Si  r: 

Th is  i r  i n  connection w i t h  the  agreement e f f ec t i ve  today which provides f o r  
the est;ablishment o f  fn te rd fv fs fona l  servfce between Rosevfl le and Bakersf ield 
and between Tracy and Bakersfield. My understanding i s  we have reached agree- 
ment a!; fo l lows: 

I n  the  app l i ca t ion  of  Items 12(c) and 13, t he  Local Chairman-BLE may, a t  h i s  
request, meet w i t h  the Superintendent, o r  h i s  representative, f o r  the  purpose 
o f  revaiewf ng the methods o f  t ranspor ta t ion used t o  deadhead engineers, wl t h  a 
view toward establ ishing a l i s t  of t ranspor ta t ion which f u l f i l  1s the  i n t e n t  of 
Items 12(c) and 13. This side l e t t e r  i s  s tb jec t  t o  cancel la t ion by f i f t e e n  
(15) days' w r i t t en  not ice by one par ty  on the  other. 

If the above cor rec t l y  r e f l e c t s  our understandi ng , please s i g n i f y  w i t h  your 
signature below. 

Sincerely , 

General Char rman 
Bro t  hcrhood o f  L o c m t  ive Engi neers 
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Mr. Leonard A. Foster,  General Chairman 
Brotherhood o f  Locomotive Engineers 
38750 Pliseo Padre Parkway, S u i t e  A-7 
Fremont, C a l i  f o r n i  a 94536 

Side L e t t e r  #2 

Dear S i t :  

T h i s  i s  i n  connect ion w i t h  t h e  agreement e f f e c t i v e  today which prov ides  f o r  
i n t e r d i - v i  s i ona l  serv ice  between Rosevi l  l e  and Bakers f ie ld  and b e t w e n  Tracy 
and Bakersf ie ld.  My understanding i s  we have reached agreenent a s  f o l l w s :  

1t I s  t h e  i n t e n t i o n  of t he  p a r t i e s  t o  permi t  an engineer who i s  c a l l e d  f o r  
deadhead from the  home te rmina l  t o  t h e  away-fran-home terminal ,  b u t  who has 
a l ready performed such a deadhead d u r i n g  t h e  cu r ren t  pay period, t o  pass such 
c a l l  t o  t h e  next-out engineer on t h a t  poo l  f r e i g h t  l i s t  who has not  y e t  per-  
formed such a deadhead dur ing  t h e  pay period. It w i l l  be t h e  r e s p o n s i b i l i t y  
of  t h e  engineer  d e s i r i n g  t o  pass such a c a l l  f o r  deadhead t o  In fo rm t h e  Crew 
Dispatcher  when cal led.  The Company, by honoring such a request t o  pass t h e  
c a l l ,  w i l l  n o t  be subjected t o  any a d d i t i o n a l  compensation i n  t h e  form of 
runarounds, earn ings o r  any o the r  penal ty .  T h i s  aspect o f  t h e  agreement pro- 
v i d i n g  f o r  passing c a l l s  f o r  deadhead i s  s l b j e c t  t o  c a n c e l l a t i o n  by f i f t e e n  
( 1 5 )  days w r i t t e n  n o t i c e  by one p a r t y  on t h e  other. 

If t h e  above c o r r e c t l y  r e f l e c t s  our tmderstandi ng, please s i g n i f y .  wl t h  
your s ignature  below. 

Sincere ly ,  

CONCUR :: 

general  Chai ma n 
Brotherhood of  Locanot i ve  Engi neers 
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Mr. Leolnard A. Foster, General Chainnan 
Brotherhood o f  Locomotive Engineers 
38750 Paseo Padre Parkway, S u i t e  A-7 
Fremont., C a l i  f o r n i  a 94536 

Side L e t t e r  #3 

Dear S i r :  

T h i s  i s  i n  connect ion w i t h  t h e  agreement e f f e c t i v e  today which prov ides  f o r  
i n t e r d l i v i  s i ona l  f r e i g h t  pools between R o s e v i l l e  and Bake rs f i e ld  and between 
Tracy and Bakers f ie ld .  My understanding i s  we have reached agreement as 
f0l1 ow!;: 

I t e m  l ( a )  o f  t h e  agreement notwi thstanding,  t h e  p a r t i e s  understand t h a t  if 
t h e  opera t ion  w i t h  two home te rm ina l s  r e s u l t s  i n  a s i g n i f i c a n t l y  h igher  c o s t  
f o r  deadhead and HAHT t h a n  would be expected by a single-ended operation, t h e  
partie!; reserve  t h e i r  respec t i ve  r i g h t s  under app l icab le  agreements t o  serve 
o r  o p p s e  a n o t i c e  seeking t o  change t h e  Rosev i l le -Bakers f ie ld  poo l  t o  a 
single-ended operat ion. 

I f  t h e  above c o r r e c t l y  r e f l e c t s  our  understanding, please s i g n i f y  w i t h  your 
s ignature below. 

S incere ly  , 

CONCUR : 

b t n e r s l  Chalrman 
Brotherhood o f  Locomotive Engi neers 
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Mr. Leo'nard A. Foster,  General Chainnan 
Brother  hood o f  Locomoti ve Engineers 
38750 Paseo Padre Parkway, S u i t e  A-7 
Fremont., C a l i  f o r n i  a 94536 

Side L e t t e r  1 4  

Dear S i r  : 

T h i s  i s  i n  connect ion w i t h  t h e  agreement e f f e c t i v e  today which prov ides  f o r  
t h e  establ ishment  o f  i n t e r d i  v i  s i ona l  pool f r e i g h t  se rv i ce  betueen Rosev i l l  e 
and Ba 'kers f ie ld  and between Tracy and Bakers f ie ld .  Ply understanding i s  we 
have reached agreement as fo l lows:  

I t em 14 of t h e  agreement p rov ides  f o r  t h e  b e n e f i t s  under Sect ions 10  and 11 of 
t h e  Washington Job P r o t e c t i o n  Agreement t o  those engineers who a r e  requ i red  t o  
change t h e i r  res idence i n  connect ion w i t h  t h e  es tab l i shnen t  o f  t h i s  setv ice.  
I f  dur'lng t h e  f i r s t  t h ree  years f o l l o w i n g  t h e  e f f e c t i v e  date o f  t h i s  agreement 
t h e  average number o f  assignments (du r ing  any t h r e e  month per iod)  a l l o c a t e d  t o  
t h e  Stockton S e n i o r i t y  D i s t r i c t  o f  engineers i n  t h e  Rosevi l le-Bakersf ie ld pool 
(and t h e  e x t r a  l i s t  es tab l ished a t  Rosev i l l e )  exceeds t h e  number o f  assign- 
ments i n i t i a l l y  ( f o l l o w i n g  t h e  e f f e c t i v e  date ' o f  t h i s  agreement) establ ished,  
t h e  increased number o f  assignments wi 11  be considered i n p r o v i d i  ng b e n e f i t s  
under Sect ions 10 and 11. Any engineer who i s  assigned t o  one o f  t h e  i n -  
creased number o f  assignments who i s  requ i red  t o  change h i s  res idence s h a l l  be 
considered e l i  g i b l e  f o r  t h e  b e n e f i t s  o f  Sect ions 10 and 11. 

If t h e  above c o r r e c t l y  r e f l e c t s  our understanding, please s i g n i f y  w i t h  your 
s ignature  be1 ow. 

Si nce re l y  , 

CONCUR!: 

general  Chai nna n 
Brotherhood of Locomotive Engi neers 
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Mr. Leonard A. Foster, General Chainnan 
Brotherhood of Locomotive Engineers 
38750 Paseo Padre Parkway, Su i te  A-7 
Fremon~t, Ca l i  f o rn i a  94536 

Side L e t t e r  15 

Dear Sir: 

Th is  4s i n  connection w i t h  the agreement e f f e c t i v e  today which provides f o r  
the es;tablishment o f  i n t e r d i v i s i o n a l  serv ice between Rosevil l e  and Bakersf ie ld 
and between Tracy and Bakersf le l  d. My understandl ng i s we have reached a g r e e  
merit als fo l lows: 

To aicl i n  t h e  Organization's r egu la t i on  o f  the  number o f  engineers assigned i n  
the  Rasevi l le-Bakersf ie ld pool and i n  the Tracy-Bakersfield pool, the  Company 
w i l l  wake ava i lab le  in format ion on s t a r t s  and deadheads which can be obtained 
from e x l s t i n g  reports.  It i s  understood the Company i s  not  required t o  
develop o r  produce speci a1 repor ts  f o r  t h i s  pupose. 

If the above c o r r e c t l y  r e f l e c t s  our understanding, please s i g n i f y  w i t h  your 
signature be1 w. 

Sincerely , 

CONCUR : 

General Chat man  
Brotherhood o f  Locunot ive  Engi neers 
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by and between t h e  

SOUTHERN PACIFIC TRANSPORTATION COMPANY (WESTERN LINES) 

and i t s  employees 

represented. by the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

I n  accordance t d t h  .and pursuant t o  t h e  provi  sions o f  Section 10, A r t i c l e  30, 
agreement covering engineers, i t  i s  agreed by and between t h e  par t ies  hereto 
t h a t  the  a1 l oca t i on  o f  work t o  t he  ex t ra  1 i  s t  o f  engi neers a t  Tracy, Stockton 
D i s t r i c t ,  as r e f e r r e d  t o  i n  the second paragraph o f  Section 3(a), A r t i c l e  30, 
agreement covering engineers, sha l l  be as f o l l w s :  

1. F i l l  vacancies and newly-advert1 sed pos i t ions I n  t he  Tracy-Bakersfiel d 
pool  . 

2,, Augmnt t h e  Tracy-Bakersfiel d pool. 

3,, F i l l  serv ice a1 located t o  t h e  Stockton Di  s t r i c t  e x t r a  li s t  a t  Rosevil l e  
when t h a t  l i s t  i s  exhausted. 

4,, F i t  1 vacancl es and newly-advertised pos l t lons i n  1 ocal f r e fgh t  servf ce, 
roustabout service, and work t r a i n  serv ice ( inc lud ing p i l e  d r i  vers, w e d  
burners, bur ro  cranes, and r a i l  detector  cars) on t h e  Stodcton Dl s t r i c t ,  
except f o r  assfgnments w i t h  home termlnal  a t  Rosevi l le. 

5. F i l l  pos i t i ons  i n  unassigned work t r a i n  serv ice ( inc lud ing p i l e  dr ivers,  
weed burners, burro cranes, r a i l  detector cars, and supply t r a i n s )  on 
t h e  Stockton D l  s t r i c t ,  except serv lce o r i g l  nat lng a t  Rosevll l e e  

6. F i l l  vacancies, newly-advertf sed pos i t ions i n  and perform unassigned 
yard serv ice a t  Tracy and Stockton. 

7. F i l l  posf t fons i n  r e l f e f  o u t f i t  servfce o r i g i na t i ng  a t  Tracy and 
operat ing on t h e  Stockton D l  s t r i  ct. 

8. F i l l  pos i t i ons  i n  unasslgned turnaround f r e i g h t  servf ce o r f g i  nat ing a t  
Tracy and tu rn ing  a t  any po in t  between Tracy and R o ~ t v i l l t ~  i n c l u d i  ng 
Rosevi l  le, and/or Tracy and Fresno, i nc l ud i  ng Frtsno, v i  a t i  ther  Lathrap 
o r  Los Banos, when c a l l  i s  placed f o r  and s t i pu la tes  such twnaround 
service. 
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9. Effect Hours of Service Law r e l i e f  o f  Tracy-Bakersfield pool f r e i g h t  
engineers operatlng t r a l n s  destined Tracy when such r e l i e f  w i l l  be 
performed on a turnaround basis, 

10. Colncldent w i t h  t h e  e f fec t lve  date of t h l s  agreement, kmorandum of 
Agreement covered by Company F i l e  ELF 1-963, e f f e c t i v e  November 15, 
1967, 1s cancel led. 

Carrier's Exhibit 33 
28 of 28



ARBITRATION BOARD NO. 507 

PARTIES UNITED TIVVISPORTATION UNI ON 1 
1 

'M) AND 
-.. . 

1 
1 

DI'SPUTE SOUTEZRN PAClPIC TRANSPORTATION ) 
COMPANY EASTERN LINES 1 

DECISION PURSUANT 
TO ARTICLE I X ,  
SECTIOiJ 4 OF THE 
OCTOBER 31, 1985 
NATIONAL AGREEXENT 

-STIOi3 AT ISSUE : 

Under what conditions may Carr ier  e s t a b l i s h  in t e rd iv i s iona l  
serv ice  between Bous ton, Texas and Shreveport, Louisiana? 

BACKGROUND: - 
The Carr ie r  served not ice pursuant t o  Ar t i c l e  IX, Section 1 of 

the October 31, 1985 W National Agreement (hereafter  October 31, 1985 

Natiopal Agreement) t o  e s t ab l i sh  in terd iv is ional  (ID) service between 

Bollston, Texas and Shreveport. Louisiana through t h e  home terminal of 

LdEkin, Texas. The p a r t i e s  m e t  on several da tes  i n  an  attempt t o  teach 

agteement concerning the d e t a i l s  of the operation and conditions applicable 

thereto.  However, negotiat ions were not f r u f t f u l ,  and the  Carr ie r  invoked 

the  a r b i t r a t i o n  procedures of Ar t ic le  IX, Section 4. This Board was 

crc!ated p u r ~ u a n t  t o  A r t i c l e  IX, Section 4(a),  and the  p a r t i e s  se lec ted  the 

unclersigned t o  serve  as Chairman and Neutral Member. Hearing i n  t h i s  matter 

vaE; held i n  Houston, Texas at which both t h e  Ca t r i e r  and the  Organization 

madie o r a l  presentat ions t o  the Board. Additionally, both p a r t i e s  have 

furnished the  Board with extensive v r f t t e n  submissions. 

FINDINGS : -- 
At the  ou t se t  t h e  Organization challenges the suff iciency of the  

C a r r i e r f a  not ice  under A r t i c l e  IX, Section 1. The Organization points  t o  a 
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number of no t i ce s  served by the  Carr ie r  t o  e s t a b l i s h  I D  s e rv i ce  between 

Houston and Shreveport vhich the Organization maintaing a r e  con f l i c t i ng ,  

* 0 

conlfusi~g and misleading. Moreover, t h e  Organization contends, many of t he  

dot , ices  do not set f o r t h  t h e  condit ions t h e  Carr ie r  proposed t o  be  appl icable  

t o  such se rv i ce  and none s p e c i f i e s .  t h e  s e rv i ce  proposed t o  be e s t ab l i shed  

as required by A r t i c l e  IX, Section 1 because none deeignate t he  t r a i n s  o r  

runs  t o  be placed i n  I D  se rv ice .  

While we agree  with t h e  Organization tha t  the  manner i n  which the  

Car r i e r  has  handled n o t i c e s  f o r  the  eetablishment of the I D  s e rv i ce  a t  i s s u e  

in t h i s  case  has been confusing, ve  cannot agree with the Organization t h a t  

t h e  Ca r r i e r  has  committed f a t a l  e r ror ,  The f a c t  t h a t  there was an  out- 

sta.nding no t i ce  f o r  t h e  same ID se rv i ce  served under an e a r l i e r  I D  s e rv i ce  

agreement d id  not  bar  t h e  Carr ie r  from serving not ice  under A r t i c l e  IX of 

the: October 31, 1985 National Agreement. Two of t h e  not ices ,  one served on 

May 27, 1987 and another served Apr i l  20, 1988 and c l a r i f i e d  by letter of 

Way 3, 1988, s e t  f o r t h  what t h e  Carr ie r  proposed t o  be the  condit ions 

app l i cab le  t o . t h e  serv ice .  While those statements of conditions a r e  no 

mgre than a r e c i t a t i o n  of t h e  provis ions  of Ar t i c l e  IX, Sect ion 2 we be l i eve  

they s u f f i c e  t o  m e e t  t he  requirements of Section 1 pertaining t o  no t i ce  i n  

t tha,t  they were s u f f i c i e n t  t o  prompt negot iat ions as contemplated by Sect ion 

3, Moreover, during such negot iat ione the  Carr ie r  made clear t h a t  wi th  few 

exc.eptioas it intended t o  operate  a l l  f r e i g h t  and passenger s e rv i ce  between 

-8ouuton and Shreveport through Lufkin on an in t e rd iv i s iona l  b a s i s .  

mile the  Organizetion maintains tha t  t h e  Task Force Rule of 

September 27, 1972 governing ID se rv i ce  through home terminals remained v i a b l e  

a f t e r  t h e  October 31, 1985 National Agreement, t he  I D  s e rv i ce  agreement t h e  
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Organization c i t e s  t o  support t h i s  argument s t a t e s  tha t  i t  was entered i n t o  

pursuant t o  A r t i c l e  I X  of the  October 31, 1985 National Agreement. Horeover, 

the record contains no evidence of a=y e l e c t i o n  and not ice  thereof t o  Organiza- . 

t i a n s  under A r t i c l e  fX t o  preserve exis t ing  r u l e s  and prac t ice .  The Organiza- 

t i o n ' s  r e l i a n c e  upon Ar t i c l e  fX. Section 5 i s  misplaced. That provision appl ies  

only t o  preexis t ing  I D  serv ice  and the implementing agreements appl icable  t o  

such s e r v i c e  but not t o  the  preservat ion of e x i s t i n g  ru l e s  and p rac t i ces  

pursuant t o  which I D  serv ice  is created,  Again, under Ar t i c l e  IX of  the  

October 31, 1985 National Agreement the preservat ion of such r u l e s  and p rac t i ces  

would r equ i re  an e l ec t ion  t o  do eo and no t i ce  of t h a t  e l ec t ion  t o  in t e re s t ed  

~ r ~ m a n i z a t i o n s  of which there  is no record evidence i n  t h i s  case,  

Accordingly, we f ind  t h a t  the Carrier complied with the  requirements 

of .Art icle  TX, Section 1 of the  October 31, 1985 National Agreement governing 

notice. 

We a l s o  f ind  t h a t  t he  Carr ier  and t h e  Organization have complied 

wi th  t h e  requirements of A r t i c l e  XX, Section 3 governing negotiat ions f o r  

t h e  establishment of conditions applicable t o  t h e  proposed I D  service.  We 

fu r the ;  f i n d  t h a t  t h e  Carr ie r  and t h e  Orgenieation have complied with the  

requirements of. A r t i c l e  IX, Section 4 per ta in ing  t o  a r b i t r a t i o n  and t h a t  

t h i ~  d i spu te  is  properly before this Board, 

At t h e  ou t se t  t he  Carr ie r  objects  t o  any term o r  condition proposed 

by lthe Organization which in t h e  Carrier's view represents  increased compen- 
. . 

s a t f o n  f o r  employees, The Carr ie r  maintains t h a t ,  negotiated hplementing 

agreements notwithstanding, t h i s  Board has no ju r i sd i c t ion  under A r t i c l e  IX, 

Section 4 of t h e  October 31, 1985 National Agreement t o  grant  increased 
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V l  compensation t o  employees,\ It requi res  t h i s  h a r d  t o  be . . . governed by 

the  general  and spec i fsc  guide l ines  s e t  f o r t h  i n  Section 2 , . ." of 

Ar t f  c l e  Zg. The Carrier argues tbat. 'although ' broad l a t i t u d e  may have ex is ted  

under t he  1972 VTU National Agreement,. A r t i c l e  U(, Section 4 severe ly  

lh:Lted t h a t  l a t i t u d e .  Point ing t o  t he  e i m i l a r i t y  of language between 

A r t i c l e  X of t h e  October 15, 1982 UTU National Agreement deal ing wi th  cabooses 

and t h e  language of A r t i c l e  IX, Sect ion 4 of t he  October 31, 1985 National  

Agreement the  Carr ie r  c i t e s  numerous a r b i t r a t i o n  awards under A r t i c l e  X 

holding t h a t  a r b i t r a t o r s  have no au tho r i ty  t o  grant  requests  f o r  add i t i ona l  

compensation i n  Ar t i c l e  X proceedings. By analogy, urges t he  Ca r r i e r ,  t h e  

same! conclusion should apply with respec t  t o  A r t i c l e  IX, Section 4. Point ing 

t o  i d e n t i c a l  language i n  A r t i c l e  of t h e  Hay 19, 1986 agreement with t h e  

Brot:herhood of Locomotive Engineers (BLE), t he  Carr ie r  c i t e s  t he  decis ion of 

Arbi t ra t ion  Board No. 468 (Eischen, ~ e J t r a 1 )  on this property which a f t e r  

conr:ideration of the  same arguments advanced by t h e  Carr ie r  i n  t h i s  case  

ru led  t h a t  t he  Board had no j u r i s d i c t i o n  t o  impose conditions on I D  s e rv i ce  

which would r e s u l t  i n  increased compensation f o r  employees. 

The Carr ie r  urges t h a t  t he  moratorium provisions of A r t i c l e  XVII 

of the  October 31, 1985 National Agreement barred any change i n  the  agreement 

whic:h would r e s u l t  i n  increased compensation f o r  employees p r i o r  t o  J u l y  1, 

1988 and t h a t  on Ju ly  25, 1988 t h e  Organization served no t i ce  pursuant t o  

Sect:ion 6 of t h e  Bailway Labor Act, 45 U.S.C.' 0156, t o  change the  agreement 

t o  l.nclude many of i ts  proposals made i n  t h i s  case which would result i n  

Increased compensation f o r  employees. The Carr ie r  a l s o  po in t s  out  that on 

Carrier's Exhibit 34 
4 of 42



. i \ .  

January 19, 1990 t h e  Federal  District Court 

t o  r equ i r e  t h e  C a r r i e t  t o  negot ia te  such provis ions  on a na t iona l  l eve l .  

The: Car r i e r  contends t h a t  the  ~ r g a d z a t i o n  is at tempting t o  achieve i n  t h i s  ' 

a r b i t r a t i o n  what i t  is at tempting t o  achieve through i t s  Sect ion 6 not ice  

andl cour t  ac t ion  and t h a t  such attempt is improper. 

We bel ieve  t h e  Car r i e r  makes a s t rong  case  on t h i s  po in t  t h a t  a s  a 

general  r u l e  a Board such as t h i s  has no au tho r i ty  under A r t i c l e  XX, Section 4 

t o  award o r  impose provis ions  which would r e s u l t  i n  increased compensation 

t o  employees. However, as wi th  any general  r u l e  t h e r e  may be exceptions 

warranted by p a r t i c u l a r  circumstances. A r b i t r a t i o n  Board No. 468 s o  recognized . 
Accordingly, we be l ieve  a determination should be  made indiv idua l ly  with 

respec t  t o  each provision with respect f o  which t h e  i s sue  is ra i sed .  

Turning t o  t h e  mer i t s  of t h i s  d i spute ,  ana lys i s  of t h e  f i n a l  

proposals  by each pa r ty  t o  settle the  d i spu te  c l e a r l y  e s t ab l i shes  t h a t  t he re  

a r e  s u b s t a n t i a l  disagreements. Clearly,  t h i s  Board must examine each proposed 

condit ion with respec t  t o  which there  is disagreement and render a determina- 

t i on .  In view of t h a t  t a sk  t h e  Board be l i eves  i t  w i l l  be  most e f f i c i e n t  t o  

s t a t e  t h e  provision' souallt by t h e ,  Organization and i ts  arguments i n  support 

thereof followed by a statement of the C a r r i e r ' s  pos i t i on ,  arguments and 

propoeal t h e  Board's. ana lys i s  and conclusions at t h e  end. 

1. S p r i n t  Service 

The-Organization seeks a provieion which would inc lude  ". . . all 

c u r r e n t  s p r i n t  t r a i n  s e r v i c e  current ly running i n  i n t e r d i v i s i o n a l  s e rv i ce  

between (Houston and Sbreveport)." The Car r i e r  o b j e c t s  t o  such a provision 
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on the ground tha t  no Ill service  current ly  operates between Houston and 

Shrceveport through Lufkin and t h a t  i t  is  the exclusive province of the  

Carrier  t o  designate which t r a i n l s h a l l  operate an ID eervice. The Carr ier ' s  

- proposal makes no reference t o  s p r i n t  t r a i n  service.. 

The Carrier 's  not ice  pertaining to the I D  service in t h i s  case 

c lear ly  establishes tha t  i n i t i a l l y  a l l  t r a ins  operating between Houston and 

Shlreveport w i l l  be operated i n  I D  service. That would include any s p r i n t  

trrlins operated between Houston and Shreveport. We believe the  Carr ier ' s  

proposal on t h i s  point i s  more r e f l e c t i v e  of the nature of the  I D  se rv ice  

i n  t h i s  case than i s  the Organization's proposal. Accordingly, the  Carr ier ' s  

proposal w i l l  be adopted. 

2. Designation of I D  Service 

The Organization objects  t o  the f a c t  tha t  the  Carrier has  not 

specif ied which t r a i n s  w i l l  operate i n  I D  service e i t h e r  i n  i t s  no t i ce  o r  

during negotiations. Moreover, urges the  Organization, the  Carr ier  improperly 

hag: designated l o c a l  service  on t h e  d i s t r i c t s  between Houston and Shreveport 

as ID service. Accordingly, the  Organization proposes a provision which 

would require the  Carrier  t o  give twenty days notice of any Ill service  i t  

prclposes.and epecify such service i n  terms of the par t icular  t r a i n s  t o  be 

operated and the  proposed conditions t o  be applicable t o  such service.  The 

Caxrier objects  t o  t h e  Organization's proposal on the ground t h a t  i t  would 

' 

r e s u l t  i n  duplici tous proceedings with respect t o  each t r a i n  the  Carr ier  

.operates ih ID eervice, matters  which t h e  pa r t i e s  intended under Ar t i c le  LY of 

t h e  October 31, 1985 UTU National Agreement t o  be resolved i n  a s i n g l e  

proceeding such as the  one before this Board. The Carrier  a l s o  contends that  
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t h e  establ ishment  of l o c a l  f r e i g h t  se rv ice  as I D  eervice is v e l l  wi th in  i ts  

d i s c r e t i o n  under A r t i c l e  IX. The Carr ie r ' s  proposal r e f l e c t s  i ts  objec t ions .  
.' 

We bel ieve  t h e  Organizatdon's ob jec t ion  is answered by t h e  f a c t  

that; t h e  Ca r r i e r  has designated v i r t u a l l y  a l l  s e r v i c e  between Eouston and 

Sbreveport as I D  se rv ice .  We be l ieve  the  c a r r i e r ' s  point  i s , w e l l  taken t h a t  

A r t i c l e  ZX does not  contemplate dupl ic i tous  proceedings which vould r e s u l t  

from t h e  Organization's proposal.  The Carrier's proposal provides f o r  ten  

days;' n o t i c e  p r i o r  t o  t h e  establishment of I D  s e rv i ce ,  bu t  t h e  terms and 

cond.it ions appl icable  t o  such serv ice  would be those determined i n  t h i s  

proceeding. We recognize, as the  Organization, contends, t h a t  t he  na ture  of 

loca.1 f r e i g h t  service is auch as t o  give the  appearance o f -  being incons i s t en t  

with t h e  expediency contemplated by ID serv ice .  Nevertheless, t he re  is no 

showing on t h e  record before us  t h a t  l o c a l  f r e i g h t  s e rv i ce  t o  be operated 

i n t e r d i v i s i o n a l l y  betveen Houston and Shreverport would not  meet t h e  c r i t e r i a  

of A r t i c l e  U(, Sect ion 2(a). We f ind  t h a t  t h e  Carr ie r ' s  proposal more c l e a r l y  

r e f l e c t s  our conclwions  on t h i s  po in t ,  and f o r  t h a t  reason i t  w i l l  be adopted. 

3. Retent ion of Lufkin as s Tenninal 

The Organization proposes t o  discont inue Lufkin a s  a terminal.  The 

Carrier ob jec t s  on t h e  ground t h a t  this Board has no au thor i ty  t o  do s o  under 

A r t i c l e  IX of t h e  October 31, 1985 National Agreement and would preclude t h e  

C a r r i e r  from exerc is ing  fts r i g h t t o  r ee s t ab l i sh  s h o r t  pool  s e rv i ce ,  a r i g h t  

vh ich  is included i n  every I D  s e rv i ce  agreement on the  Eastern Lines.  Hore- 

over,  urges t h e  Carr ie r ,  t h e  Organization's proposal would ".result  i n  t h e  

. r e l o c a t i o n  of employees who a r e  not  necessary t o  pro tec t  newly e s t ab l i shed  
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I D  service. The ~ a r r i e r ' s  proposal muld  r e t a i n  Lufkin a s  a terminal and 
&-p,( - - 2.:- > 

allow the  Carrier  t o  r ~ e s t r b l i s h  short  pool a e r v i c e ? ~  lr;vz 

We f ind the  Carrier's a r g a e n t e  persuasive. Ar t ic le  IX contemplates - .  

rha t  in te rd iv i s iona l  service  may b e  established t o  run thpough a home terminal. 

Nothing i n  tha t  Ar t ic le  mandates the  extinct ion of the  terminal, pa r t i cu la r ly  

where, a s  i n  the  i n s t a n t  case, there  appear t o  be legi t imate reasons f o r  

re ta in ing it. Elimination of Lufkin a s  a terminal would r e s u l t  i n  needless 

re locat ion  of employees, a consequence t o  be avoided where possible. The 

Carrier  should have the  r i g h t  t o  reestablish s h o r t  pool service out of 

Lufkiin where operating needs d ic ta t e .  Accordingly, we believe the  Carr ier ' s  

proposal should be adopted . 

4. Deadheading 

The Organization proposes tha t  crews in.  I D  service ca l led  t o  

dead:head i n  excess of tvo times i n  a month be paid a l l  deadhead miles i n  

excess of the  second deadhead. The Organization maintains tha t  such pro- 

v i s ion  is necessary t o  prevent and cure the  abuses it has suffered under 

the  deadheading provisions of the  October 31, 1985 National Agreement. The 

Carr ier  oppoeee euch a provision as being beyond the  jur isd ic t ion  of t h i s  

Board t o  award. 

The problem with the  Organization's a rgment ,  quickly pointed out  

by t:he Carrier ,  Is t h a t  t h i s  Board has no author i ty  t o  modify the deadhead 

rules of t h e  1985 National Agreement. Whatever complaints the  Organization 

has f o r  any abuses employees may have experienced m u s t  be addressed t o  a 

d i f f e r e n t  forum. The deadheading provisions of the  October 31, 1985 National 

Agreement cont ro l  I n  t h i s  instance. Accordingly, the  Organization's proposal 

will .  be rejected.  
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5. Held-Away-From-Home Terminal Pay 

The ~ r g a n i z a t i o n  seeks a provision fo r  pay for any employee held . . 
at  tlhe avay-from-home terminal begfming a f t e r  ten hours and continuing u n t i l  

the  {employee returns t o  the home terminal. In support of its request fo r  

such provision the Organization c i t e s  an I D  service agreement on the Missouri 

Paci f ic  Railroad which includes such a provision. The Carrier opposes the 

Organization's request on several grounds. F i r s t ,  the Carrier  maintains tha t  

no such provision ever bas been negotiated on t h i s  property and tha t  while 

such pay has been provided for  employees i n  ID service a f t e r  s ixteen hours 

the 'quid pro qw f o r  those agreements .involved considerations of vork equi t ies ,  

double ended pools and the l i k e  none of whdch apply t o  the I D  service i n  t h i s  

case, Moreover, urges the Carrier the Organization's proposal pa ra l l e l s  con- 

d i t i o n s  s e t  fo r th  i n  a notice served pursuant t o  Section 6 of the  Railway 

Labor Act, 45 U.S.C. 0156, July 25, 1988, The Carrier maintains t h a t  the 

held-away-from-home terminal provisions of Art ic le  38 of the applicable 

schedule agreement apply i n  t h i s  case and bar  any award t o  the contrary by 

t h i s  Board. 

We believe the  Carrier has the-superior  argument on t h i s  point. 

Article 38 of the applicable schedule agreement provides f o r  pay a f t e r  an 

empl.oyee is  held sixteen houre a t  other than the home terminal. While the  

Organization apparently has served a Section 6 notice t o  change that  pro- 

o is ion,  the  f a c t  remains tha t .  the par t ies  have not agreed t o  the Organiza- 

t ion 's  proposal. Were we t o  adopt the Oraanization!~ proposal ue  would be 

a l t e r i n g  the par t ies1  exist ing agreement t o  increase s i ~ n i f i c a n t l y  the pay of 
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em~l.oyees and thue t h e  economic coste  t o  t h e  Carr ie r .  We s e e  no exception 

i n  t h i s  record t o  t h e  genera l  prohibi t ion aga ins t  such an award by t h i s  

Board. Accordingly, the Organizat&n'e proposal I e rejected.  

6. Relief of Crews Expiring Under Hours of Service Act 

The Organization proposes t ha t  any r e l i e f  f o r  I D  crews expi r ing  

undet t he  Hours of Service Act be provided by an e x t r a  crew from t h e  neares t  

po in t  of supply. The Car r i e r  ob jec ts  on t h e  ground t h a t  t he  ~ r g a n i z a t i o n ' s  

plroposal would el iminate  numerous options t o  d e a l  wi th  hours of s e r v i c e  

r e l i e f  and tu rn  around se rv i ce  ava i lab le  t o  t h e  Carrier under A r t i c l e  VIII 

of t h e  October 31, 1985 National  Agreement as well  as under provis ions of 

01th- appl icable  agreements which the Carr ier  maintains are,more economically 

advantageous. For example, urges the Carr ier ,  i f  such r e l i e f  se rv ice  must be 

provided from the Lufkin e x t r a  list the  Carr ie r  would be  required i n  each 

Instance t o  deadhead t h e  crew back t o  Lufkin from Sbreveport o r  Houston. 

Tlhe Carr ie r ' s  proposal r e f l e c t s  i t s  posi t ion.  

On the  record,rbefore us i t  would appear t h a t  t h e  ~ r g a n i z a t i o n ' s  

p:coposal would unduly restrain the  Carr ie r ' s  f l e x i b i l i t y '  i n  handling hours of 

s e rv i ce  r e l i e f  and tu rn  around serv ice  and thus  would Impair t h e  e f f i c i e n t  

operat ion of I D  service,  A r t i c l e  VI I I  of t h e  October 31, 1985 National 

Agreement a f fords  t h e  Carrier t h e  l a t i t u d e  of u t i l i z i n g  yard crews under 

c ~ e r t a i n  circumstances f o r  hours  of se rv ice  r e l i e f ,  Horeover, provis ions of 

o t h e r  appl icable  agreemeats an t h i s  property allow t h e  Carrier t o  u t i l i z e  

trainmen i n  pool o r  i r r e g u l a r  f r e igh t  se rv ice  ou t  of t h e i r  home o r  away- 

f'rom-hume terminals under spec i f ied  conditions.  Additionally,  under ex i s t i ng  

agreemeats t h e  Carr ie r  may use  a following t r a i n  t o  p ick  up and/or consolidate 
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an hours of service  train.  A l l  such options w i l l  mi t iga te  the Carr ier ' s  

cos ts  i n  operat ing ID service. Inasmuch a s  operat ional  eff iciency and reduced 

cos t s  a r e  important ct i ter ia- 'under Art ic le  IX of the  Octoker 31, 1985 National 

Agreement, we  f ind  the Carrier 's arguments on t h i s  point persuasive and adopt 

i ts  proposal. 

7. Establishment of Guaranteed Extra Boards 

The Organization seeks a provision which would es tabl ish  guaranteed 

ex t ra  boards a t  Houston to  protect the ID service  i n  t h i s  case and would s e t  

the  guarantee a t  $4,400 per month. The Carrier  objects  on the ground t h a t  

exis t ing  e x t r a  boards a t  Houston can prot-ect the service. Moreover, urges 

the  Carr ier ,  the  Organization's proposal vould d ives t  the Carrier of its r i g h t  

t o  regulate guaranteed ext ra  boards and would cons t i tu te  a twenty-five percent - 
increase i n  guarantee costs  a s  w e l l  as an increase i n  the cost of protect ion 

f o r  employees adversely affected by i n s t i t u t i o n  of the  I D  service i n  t h i s  

I 

I case. The Carr ier  argues t h a t  the Organization's proposal v io la tes  the 

moratorium provision of Ar t i c le  V I  of the November 28, 1988 agreement which 

is applicable t o  the  creation and regulation of guaranteed extra boards. 

Additionally, the Carrier contends, inasmuch ae  the  Organization's proposal 

is an attempt t o  gain increased compensation it is beyond the jur isdic t ion 

i of t h i s  Board t o  grant the request. 

1 
I A r t i c l e  IX of the October 31, 1985 National Agreement i s  not  intended 
i ! 

t o  be a d w i c e  f o r  substantial  revision o r  a l t e r a t i o n  of exist ing agreements 

1 between the pa r t i e s .  We find the  ~ r g a n i z a t i o n . ' ~  proposal would accomplish 

such a r e s u l t .  Accordingly, ve r e j e c t  the  proposal. 

i 
I 
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8 .  Mileage Rates -- Overtime 

- .  The Organization proposes tha t  a l l  m i l e s  I n  excess of those 

encompassed i n  the  basic day:'be' paid f o r  a t  a r a t e  subject  t o  s p e r i f i c  
. * 

? . calcula t ion  and. tha t  overtime conhence a f t e r  an I D  crew has been on 
. .  
i duty t en  hours. The Organization emphasizes t h a t  such a provision appears 
I 

i n  an exis t ing  ID service agreement, The Carrier  objec ts  t o  the  Organization's 

proposal on the  ground t h a t  the  subject  matter is encompassed.by Art ic le  I V ,  

Section 2 of t h e  October 31, 1985 National Agreement and ehat  inasmuch as 

the  Organization's proposal runs contrary t o  t h a t  provision it is  beyond the  

ju r i sd ic t ion  of t h i s  Board t o  grant the Organization's request.  I n  support 

of its argument the  Carrier  c i t e s  a decision of t h e  Jo in t  In terpre ta t ion  

Coolmittee in terpre t ing  A r t i c l e  I V ,  Section 2(c) as w e l l  as the  decision of 

Arbitrat ion Board No. 493 on t h i s  property with t h e  undersigned as Chairman 

%. dealing with iden t i ca l  language i n  the  current  BLE National Agreement and 

1 f inding t h a t  such language preempted a proposal by one of the pa r t i e s  t o  

t h a t  proceeding coveriag the  same subject  matter. 

The Organization's proposal spec i f i ca l ly  d d l s  with matters 

governed by Ar t i c l e  IV, Section 2 of the  October 31, 1985 National Agreement. 

The Organization 'a proposal contains s ign i f i can t ly  d i f f e r e n t  benefi ts  than 

I those i n  Ar t i c l e  I V ,  Section 2. To grant the Organication's request would 

1 render inapplicable t o  t h i s  ID service the  terms of Ar t i c l e  I V ,  Section 2, 

i and we agree with the  carrier t h a t  we Gy not do so. The f a c t  tha t  the pa r t i e s  

may have agreed . to such a provision i n  an XD service .agreement does not a l t e r  

I ,  our conclusion. Such an agreement' cannot ves t  ju r i sd ic t ion  o r  authority i n  t h i s  

Board not  othervise vested by Art ic le  IX, Section 4 of t h e  October 31, 1985 

I National Agreement. 

I 
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9. E l i g i b i l i t y  f o r  Change of Reeidence Benefits -- Whan A Change 
of Residence is "Required" 

The Organization seeks,a provision which would include v i t h i n  the  
.. ' 

def in i t ion  of an "employee required t o  change h i s  residence" set f o r t h  i n  

i Art ic le  XIII, Section 9 of the  January 27, 1972 UTU Natioml  Agreement, 

i spec i f i ca l ly  made applicable t o  employees adversely affected by implementation 
i 
t of Ar t i c le  IX of the October 31, 1985 National Agreement by Section 7 thereof, 
3 
I 

I 
a l l  employees who voluntar i ly  accept sseignmente i n  in terdivis ional  service  

a s  wel l  as a l l  employees having a seniori ty date i n  t r a i n  service  on the date 
f 
i 
; of implementation of t h i s  arrangement and who re locate  thereaf ter  t o  Houston. 

i 
i The Organization emphasizes t h a t  such a p r b i s i o n  was included i n  an I D  

i service  agreement on another property. The Carrier objects  t o  the Organization's 
i 

proposal on the  ground t h a t  it constitutes, an impermissible expansion of the 

protec t ive  benef i t s  provided &n Article XX, Section 7. The Carrier  proposes 

t h a t  ~ r t i c l e  XI11 be made ippl icable  t o  the I D  eervice i n  t h i s  case without . 
i 

an expansion of the benef i t s  therein. 

Whatever Carr iers  and the..Organlzation may have agreed t o  - 

voluntar i ly  under Ar t i c le  XX of the October 31, 1985 National Agreement, 

pa r t i cu la r ly  on other proper t ies ,  the fac t  remains tha t  the  Organization i n  

t h i s  case seeks the imposition of a provision which would contravene the  

c l e a r  i n t e n t  of Art ic le  XIII, Section 9 of the January 27, 1972 National 

.Agreement t o  l h t t  e l i g i b i l i t y  f o r  relocation benef i t s  t o  employees ac tua l ly  

required t o  change the i r  residence as the r e s u l t  of implementation of ID 

service.  Under the  Organization's proposal m y  emplope.e.who voluntar i ly  

t o  Houston v i thou t  regard t o  vhether such re locat ion actually .is 
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forced by the implementation of I D  serv ice  i n  t h i s  case would receive 

re loca t ion  benefi ts .  Arbi t ra t ion  Board No. 482 on aw.ther property dealing I 
I 

wit'h the W u a g e  of A r t i c l e  XIII,- ~ e c t i o a  9 a t  i s sue  i n  t h i s  case and 

Arbi t ra t ion  Board :lo. 493 on t h i s  property dealing with v i r t u a l l y  the iden t i ca l  I' 1 

language i n ' t h e  BLE National Agreement, both of which had t h e  same Neutral 

Member as t h i s  Board, re jec ted  similar e f f o r t s  by the Organleations i n  those 

cases. We believe the  same r e s u l t  i s  compelled la t h i s  case. Accordingly, 

the  Carr ie r ' s  proposal w i l l  be adopted. 

10. Lmp Sum and Travel Allowances i n  Lieu of Relocation Benefits 

The Organizatfon proposes tha t  a l l  employees holding sen io r i ty  i n  

the. t e r r i t o r y  covered by t h i s  arrangement have the  option of accepting a lump 

srnri payment of $20,000 i n  l i e u  of a l l  o ther  relocat ion bene f i t s  provided i n  

A r t i c l e  XIII, Section 9 of t he  January 27, 1972 National Agreement. The 

0re;anization a l s o  proposes t h a t  a l l  employees who re loca te  from Lufkin t o  

Houston receive an in ter -  t r a v e l  allowance of two hours a t  t h e  prorata  r a t e  

applicable t o  the serv ice  l a s t  performed and t h a t  employees who continue t o  

rea ide  a t  Lufkin receive a one-hour allowance. Again, t he  Organization c i t e s  

t h e  inclusion of such provisions i n  an agreement under A r t i c l e  IX of t h e  

0ct:ober 31, 1985 National Agreement on another property. The Car r i e r  i n t e r -  

posies t h e  now famil iar  object ion t h a t  t h e  Organization's proposals would 

cotlsti tute an impermissible expansion of the  l e v e l  of pro tec t ion  afforded 

by A r t i c l e  fX, Section 7. The Carr5er proposes t h a t  ~ r t i c l e  X I 1 1  be made 

app l i cab le  t o  the I D  s e rv ice  i n  t h i s  case without any expans5on of t h e  

l e v e l  of benefi ts  therein.  
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We believe the Carr ier ' s  point is well taken. Ar t i c l e  XX, Section 7 

of the  October 31, 1985 National Agreement speci f ica l ly  provides t h a t  the 

protec t ive  benefi t?  of Ar t i c l e  X I X I  &f the January 27,  1972 National Agreement 

shal.1 apply t o  employees adversely affected by the  applicat ion of Ar t i c l e  IX 

providing f o r  I D  eervlce. Ar t i c l e  XI11 provides t h a t  t h e  benef i t s  of 

Sections 10  and 11 of the Washington Job Protection Agreement (WJPA) of 1936 

s h a l l  be applicable t o  those employees required t o  change t h e i r  residence 

as a r e s u l t  of the implementation of I D  service. While Sections 10 and 11 

d e t a i l  s ign i f i can t  benef i t s  avai lable  t o  employees so  affected,  nothing 

there in  provides for  thie.>benefits proposed by the  Organization i n  t h i s  case. 

While it  may be t rue  t h a t  on another property the r a r t i e s  have included euch 

a provision i n  a voluntary agreement, tha t  f a c t  does not persuade us tha t  

such provision should be imposed upon the  pa r t i e s  i n  t h i s  proceeding. 

Ar t i c l e  IX, Section 4 of the  October 31, 1985 National Agreement c l ea r ly  

reserves t o  the p a r t i e s  the r i g h t  t o  negotiate subs tant ia l ly  grea ter  l eve l s  

of p,rotection then afforded by Ar t i c l e  IX, Section 7. However, as we have 

found with respect t o  other proposed provisions, the puwer of an a r b i t r a t o r  

under Ar t i c l e  IX, Section 4 is much more.circumscribed. I n  the  end we must 

agree with the  Carrier  tha t  we  should not impose t h e  l e v e l  of protect ion 

sought by the Organization. Accordingly, €he Organization's proposal is 

re jec ted ,  and the  Carrier 's  proposal is  adopted. 

11. Comparable Housing 

The Organization seeks a provision af fording any employee ". . . 
required t o  move t o  a higher cos t  r e a l  e s t a t e  area, . . . an allowance t o  

cover the  move t o  comparable housing i n  .the new ares." The Organization a l so  
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seeks a provision which vould f i x  the time f o r  determination of such allowance 

a!s of the  da t e  of the  l e t t e r  of i n t e r t  t o  e s t a b l i s h  I D  service.  Additionally,  . . 
. the  Organization proposes thaf'."the method for determining such allowance be 

- i 
rlgreed upon by t h e  Organization and the  Carr ier ,  gad i n  the  event the p a r t i e s  b 
cannot agree the  Organization proposes t h a t  the  d ispute  be referred t o  a 

board of real e s t a t e  appraisers  consis t ing of th ree  members c e r t i f i e d  by the  

S;RA or MIA two of whom a r e  t o  be chosen by the  p a r t i e s  and the th i rd  o r  

neu t r a l  appra iser  t o  be selected ?xy the other  two appraisers .  The Organization 

atdditionally proposes t h a t  there  be a s i n g l e  proceeding before the  board of 

real e s t a t e  appra isers  ra ther  than a determination upon a case  by case basis .  

I n i t i a l l y ,  the  Carr ie r  h t e r p o s e s  t he  ju r i sd i c t iona l  object ion t h a t  

A ~ r t i c l e  IX of the  October 31, 1985 National Agreement does no t  contemplate 

atny allowance f o r  comparable housing. The Carr ie r  argues t h a t  even i f  t h i s  

bard has j u r i s d i c t i o n  t o  impose a comparable housing allowance i t  may do so 

! only i f  i t  is  determined t h a t  an employee is moving from a lower cos t  t e a l  
i 

e s t a t e  area t o  a higher cos t  r e a l  e s t a t e  a r ea  which t h e  Organization has not  

dlemonstrated i n  t h i s  case because Lufkin i s  a higher 'cost r e a l  e s t a t e  area 

than Houston. Hwever, In  t he  event t h i s  Board f inds  a comparable housing 

s~llawance appropriate  the Carr ier  proposes t ha t  each d ispute  be a rb i t r a t ed  under 

A ~ r t i c l e  IX, Section 4 of t he  October 3 l i  1985 National Agreer~ent and t h a t  i n  

&my event such d ispute  should not delay implementation of the  I D  se rv ice  i n  

t h i s  case. 

We r e j e c t  the Carr ie r  ' 8  argument t h a t  t h i s  Board lacks jur i sd ic t ion  

i t:o Impose a comparable houaing provkion .  By dec is ion  of ?larch 20, 1987 the 

J o i n t  Committee establ ished t o  i n t e r p r e t  the  October 31, 1985 National Agreement 

'I 
1 
I 
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s p e c i f i c a l l y  addressed t h e  quest ion of vhether such conditions ". . . should 

contain a provision t h a t  s p e c i a l  allowances t o  home m e r e  should be included 

because of m o v i n g  t o  co&arable~'housing I n  a higher c o s t  r e a l  e s t a t e  area." 

Despite t h e  Carr ie r fs*arguments  t o  t he  contrary, we f i n d  t h a t  dec is lon  d i s -  

p o s i t i v e  of t he  i s s u e  a s  d i d  Arbi t rat ion Board No. 482 v i t h  t h e  same Neutral 

Member as t h i s  Board I n  its decision of June 6, 1988. While i t  is t r u e  t h a t  

i decis ion was on another  property,  Arbi t rat ion Board No. 493 on t h i s  property 
! 

1 with t h e  same Neutral  Member found tha t  v i r t u a l l y  i d e n t i c a l  language i n  t he  

1986 BLE National  Agreement as t h a t  appearing i n  A r t i c l e  Ut of t h e  October 31, 

! 
i 1983 UTU National Agreement varranted t h e  Inclusion of a comparable housing 
1 

i provision. 

i . . 
! The r a t i o n a l e  u t i l i z e d  by Atb i t ra t ion  Board No. 493 a l s o  leads  us  

. . 
t o  r e j e c t  t h e  Ca r r i e r ' s  argument t h a t  a comparable housing provision is 

inappropriate  simply because t h e  Carrier's research Indica tes  t h a t  Houston is 

a lower cos t  r e a l  e s t a t e  a r ea  than Lufkin. 

fa t h e  ca se  before  Arbi t rat ion Board No. 493 t h e  Carrier furnished 

s imi l a r  evidence ind ica t ing  t h a t  t he  area t o  which employees vould t r a n s f e r  

vas a lower cos t  real estate a rea  than the one from which they would t r ans fe r .  

mile the  Board recognized a determination t h a t  t h e  area t o  vhich employees 

vould t r a n s f e r  w a s  i n  f a c t  a hlgher cost real e s t a t e  a r ea  was a condit ion 

precedent t o  subs tan t ive  provis ions concerning comparable housing, t h e  

Board a l s o  recognized t h e  determination of t h a t  quest ion was b e s t  l e f t  t o  

r e a l  estate appra i se r s  with f a r  greater  expe r t i s e  than members of the 

Arbi t ra t ion  Board. Accordingly, t h e  Board ordered the threshold question 

submitted t o  a board of real e s t a t e  appraisers  and pending t h e  decis ion of 
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t h a t  panel retained jur isd ic t ion  t o  determine, i f  necessary, vhat substantive 

provisions concerning comparable housing should be made applicable t o  the 

i n s t i t u t i o n  of I D  service i n  t h a t  case. While the  decision of Arbitrat ion Board 

?lo. 493 dea l t  with ID service  established under the 1986 BLE National Agreement 

the  pert inent  language of tha t  agreement has tbe same meaning as ident ica l  

lahguage i n  the October 31, 1985 1lTO National Agreement. The Informal 

Disputes Committee established t o  in te rp re t  the  1986 BLE National Agreement 

s o  held i n  its Decision of May 16, 1988. 

We. a r e  persuaded by the  logic  of Arbitration Board No. 493 that  i n  

the  i a s t a n t  case the question of whether employees t ransfer r ing  from Lufkin 

t o  Houston w i l l  i n  f a c t  be t ransfer r ing  t o  a higher cost  r e a l  e s t a t e  area 

should be submitted t o  a panel of r e a l  e s t a t e  appraisers selected i n  accordance 

v i t h  the  Organization's proposal. We have reviewed the  a l legat ions  advanced 

by the  Organization t h a t  t h e  manner i n  which the Carrier has perforned r e a l  

e s t a t e  appraisals  unfair ly discounts the  value of an employee's home. While 

we express no opinion on those al legat ions,  we believe the  Organization's i 
proposal f o r  se lec t ing  a panel of r e a l  e s t a t e  appraisers w i l l  reduce the I 
p o s s i b i l i t y  t h a t  e i t h e r  the Carrier  o r  the Organization may exercise undue 

influence over the  panel. I 
Should the  panel decide tha t  Houston is a lower cos t  of housing 

n 

area than Lufkin no fur ther  proceedings vill be necessary. ~ o v e v e r ,  should 

the  panel reach the  opposite c ~ a c l u s i o n , ~  there vi l l  be addi t ional  proceedings 

t o  determine eubetantive questions v i t h  respect t o  allowances f o r  comparable 

housing including but not l imited t o  tbe issue of whether the re  should be 

a s ing le  allowance applicable t o  a l l  t ransfers  or  whether each case 
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should be resolved on i ts  individual  fac ts .  This  Board will r e t a i n  

j u r i s d i c t i o n  t o  hear and determine any such quest ions and i n  s o  doing may 

iu t i l i ze  the  se rv i ces  of a panel. ok r e a l  e s t a t e  appraisere ,  s e l ec t ed  i n  the 

!manner proposed by the Organization,.with t h e  expense of the  neu t r a l  appra iser  

t o  be borne equal ly by t h e  Car r i e r  and the  Organization, t o  advise t h i s  

:Board with respec t  t o  any quest ions i t  .deems a r e  beyond its exper t i se  t o  

determine without such a s s i s t ance .  

Accordingly, a provision concerning comparable housing e f f ec tua t ing  

the foregoing f indings w i l l  be adopted. 

12. Exchanging ~ r a i i s  

The Organization proposes t ha t  t h e  Carr ie r  be prohibi ted from 

requ i r ing  I D  crews t o  yard t h e i r  t r a i n  a t  an intermediate poin t  and depart  

with another t r a i n  t o  e i t h e r  t h e  home or  away-from-home terminal and from 

requir ing.such crews t o  exchange posi t ions +th o ther  employees of an opposing 1 

t r a i n  a t  t h e  meeting point.  The Organization point6 t o  t he  f a c t  t h a t  such 

 provisions have been included i n  I D  agreements negotiated on t h i s  property.  

'The Carr ie r  opposes such a provision on the  ground t h a t  i t  vould r e s t r i c t  

)unduly i ts  l a t i t u d e  to opera te  'ID service e f f i c i en t ly .  

We bel ieve t h e  Carr ie r ' s  pos i t ion  i s  the cor rec t  one on t h i s  point .  

:Ef f ic ien t  operat ion of I D  s e r v i c e  is of primary Importance. Any provis ion . 

which vould hamper e f f i c i ency  i s  contrary t o  that goal. Moreover, v e  have 

found t h e  au tho r i ty  of a Neutral under A r t i c l e  UI, Section 4 of t he  October 31, 

1985 National Agreement is  more limited than the author i ty  of the  p a r t i e s  t o  

agree vo lun ta r i l y  t o  condit ions applicable t o  I D  service,' We v iev  the  Organi- 

z a t i o n ' ~  proposal as hampering eff ic iency,  and i t  w i l l  not be adopted. 
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13. Transportation of Crews Expiring Under Hours of Service Act 

The Organization's proposal vould requi re  t h e  C a r r i e r  t o  t ranspor t  

crews expi r ing  under the  Hours .of - ~ e r v i c e  Act t o  t h e i r  de s t i na t i ons  wi th in  

for ty- f ive  minutes of expi ra t ion  with overtime t o  be paid a f t e r  t en  hours. 

The Organization emphasizes t h a t  such provis ions are contained i n  negot ia ted 

I D  s e rv i ce  agreements on t h i s  property.  The Car r ie r ' s  proposal on t h i s  po in t  

would allow i t  one hour t o  t ranspor t  crews depending upon t h e  a v a i l a b i l i t y  of 

publ ic  t ranspor ta t ion  and would not provide fo r  overthue. 

As we have held provis ions i n  voluntary I D  s e r v i c e  agreements a r e  

mot binding on t h i s  Board. -Nor  a r e  they persuasive on t h i s  point .  We be l i eve  

I t h e  C a r r i e r ' s  po in t  is we11 taken t h a t  a n  hour r a the r  than for ty- f ive  minutes 

i s  most appropr ia te  i n  view of t he  f a c t  t h a t  t he  a v a i l a b i l i t y  of t ranspcrta-  

t . ion apparent ly  cannot be guaranteed by the  Carrier. The Organization's 

elvertime proposal would appear t o  c o n f l i c t  with t he  overtime provis ions of 

A.rticle IX, Section 2 of t h e  October 31, 1985 National Agreement. Accordingly, 

t h e  Ca r r i e r ' s  proposal will be adopted. 

14. Extra Payments For I D  Crews Which Perform S ta t i on  and/or 
Indus t r i a l  M t c h i n g  o r  Which Are Required t o  Set Out and/or 
Pick Up Cars a t  More Than Two Intermediate  S t a t i ons  - 

The Organization proposes t h a t  ID crevs be allowed add i t i ona l  

compensation I f  they are required t o  perform s t a t i o n  o r  i n d u s t r i a l  switching 

o r  i f  they a r e  required t o  make i n  excess  of two set o u t s  and/or .pick ups 

e n  rou te .  Once again t h e  Organization emphasizes t h a t  such a provision i s  

itncluded I n  negotiated I D  service agreements on this property.  The Ca r r i e r  

opposes t h e  Organizationts pos i t i on  on the  grounds t h a t  i t  vould unduly 

i n t e r f e r e  with i t s  managerial and would be $nctmsistent with 
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A r t i c l e  IV ,  Section 5 of the  October 31, 1985 lTTU Nat3onalAgreement freezing 

dupl ica te  t i m e  f o r  a11 employees and eliminating them f c r  employees 

c ~ t a b l i s h i n g  sen io r i ty  a f t e r  October 31, 1985. 

For reasons set fo r th  e a r l i e r  i n  t h i s  Decision the  Organization's 

re l iance  upon voluntary ID service agreements i s .  misplaced. We believe - 

the Carr ie r ' s  argument is sound. The Organization's proposal is inconsistent  

,with the  obvious in t en t  of Ar t ic le  IV ,  Section 5 t o  el iminate o r  d ras t i ca l ly  

reduce dupl ica te  time payments. Accordingly, the  Organization's proposal 

, w i l l  no t  be adopted. 

1 5  Use of ID Crews i n  Work, Wreck or  Construction Service 

The Organization proposes t h a t  ID crews be barred from work o r  

construct ion serv ice  and be r e s t r i c t ed  t o  wrecker service t o  help c l ea r  a 

,main t rack  and then only u n t i l  the crews A n  be rel ieved by a regular  crew 

from the  proper point  of supply, The Carrier  maintains t h a t  the  Organization's 

proposal would r e s u l t  I n  considerable Ineff iciency inasmuch as the Carrier  

,would be forced t o  pay two crews without regard t o  whether t h e  I D  crew 

still could perform service  under the  Hours of Senrice Law, Instead,  the  

Carrier proposes t h a t  t h e  use  of m crews f o r  work, wreck o r  construction 

serv ice  be r e s t r i c t e d  t o  situations involving blockage of the  main l i n e  and 

unavai labi l i ty  of ex t ra  trainmen.aud shor t  pool crews and t h a t  i f  ID crews 

are u t i l i z e d  f o r  such serv ice  they wil l  continue t o  t h e  opposite terminal 

,where they w i l l  be placed last out fo r  service o r  w i l l  r e tu rn  t o  the terminal 

,where se rv ice  originated and be placed f i r s t  out. for servlce.  

Once again operating ef f ic iencies  m i l i t a t e  i n  favor of the Carrier.  

The Carr ier ' s  proposal would appear t o  allow f l e x i b i l i t y  and yet ,  a s  the  
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. . 
j,roposal w i l l  be adopted. I . - 

16. Carrier Transportation of I D  Crews -- Condition and 
Operation of Vehicles I 

.The ~ r g a n l z a t i o n ' s  proposal on t h i s  ~ o i d t  would set minimum standards I1 
of capacity and operation v i t h  respect t o  vehicles used by the  Carrier t o  I I 
1:ransport I D  crews. By inference the proposal a l s o  would r e s t r i c t  the I I 
Carrier 's  use of taxi. for  such transportation t o  emergency ~ i t p t i o n o .  

1Zbe proposal additionally vould r e s t r i c t  the  number of employees deadheaded 

on a caboose or  engine t o  tha t  which does not exceed seating accomodations. 

The Carrier argues tha t  much of vhat the Organization proposes i s  

beyod the jur isd ic t ion  of t h i s  Board t o  award. The Carrier objects  t o  the 

Organization ' 8  proposal on the  ground that  i ts subject matter is specif i c a l l y  

preempted by ~ r t i c l ' e  I X ,  Section 2(=) of the October 31, 1983 National 

Agreement which is one of the  ". . , general and speci f ic  guidelines . . , I 1  

which Art ic le  IX, Section 4(a) of tha t  agreement mandates t h i e  Board t o  

Afollov. Additionally, urges the  Carrier, the subject matter of the Organiza- 

1:ion's proposal is  governed by the June 24, 1964 UTU Agreement as implemented 

by an agreement of August 29 ,  1972. The Carrier emphasizes that  the Organiza- 

t ion  bas served a notice under Section 6 of t h e  Bailway Labor Act, 45 U.S.C. 

{;I56 seeking therein much of what i s  contained in i ts  proposal, .The Carrier 's  

proposal includes some of the  conditions~sought by the  Organization but 

confines the  scope of such provision t o  employees deadheaded by automobile 

ilnd bonfioes t ransportat ioa fo r  lodging t o  those employees vbo qualify therefor 

under Ar t i c l e  It, Section 1 of the June 24, 1964 Agreement. The Carrier 's  
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p.roposa1 a l so  provides fo r  unrestr icted a l ternat ive  use of Carrier  vehicle 

o'r commercial t ax i .  

Without regard t o  the.Carrier  's jurisdict ional  argments  , we must . 

agree  with the  Carrier tha t  the Organization's proposal would r e s t r i c t  unduly 

the  l a t i t u d e  of the  Carrier  i n  the day-today operation of XJI service and 

po ten t i a l ly  could resu l t  i n  undue expense t o  the Carrier. Under current  

agreements the  Carrier  has the  option of u t i l i z ing  comerc ia l  t a x i  service 

t o  transport  crews. I f  such use was r e s t r i c t e d  t o  emergency s i t u a t i o n s  i n  

I D  service  the Carrier  might have to acquire additional vehicles. On the 

o ther  hand, the .Carrier 's proposal provides f l e x i b i l i t y  to  the  Carrier  while 

a t  the same time includes many of the items sought by the Organization i n  i ts 

proposal. Moreover, while the  Carrier 's  proposal does not so specify the  

Carr1er .c lear ly  s t a t e s  it i e  understood t h a t  each crew member is  t o  have a 

place t o  sit on locomotives. Accordingly, w e  adopt the Carr ier ' s  proposal 

on t h i s  point. 

17. The Amount of Allowance t o  be Paid t o  ID Crews Not Permitted I 
t o  Stop t o  Eat 

The Organization proposes t h a t  the  allowance s e t  for th  i n  Ar t i c le  40 

of the  DTU (CbT) schedule agreement of Way 1, 1979 fo r  through non ID t r a i n  

c:rews not permitted t o  stop t o  e a t  be made applicable t o  I D  crews not 

permitted t o  s top t o  eat. ' I n  support of  i t s  proposal the  Organization cites 

t:be award of Arbitrat ion Board No. 436, Sept. 4, 1984 @olnick, Neutral) on 

t h i s  property involving t h e  BLE which imposed the same meal a l l w a n c e  on I D  

service  as t h a t  received by non ID f re igh t  crews o n - t h e  ground tha t  there  was 

no r a t i o n a l  bas i s  f o r  a di f ferent ia t ion .  

Carrier's Exhibit 34 
23 of 42



The Carrier objec ts  t o  the Organization's proposal on the ground 

t h a t  i t  c o n f l i c t s  with Ar t i c l e  U, Section 2(e) of t h e  October 31, 1985 

National Agreement which provtdes i n  pe r t i nen t  p a r t  t h a t  ID crews not per- 

lmitted t o  s top  t o  e a t  s h a l l  receive $1.50 f or  a meal a i la rance .  The Carr ie r  

a l so  emphaelzes t h a t  Ar t i c l e  40 of-. the schedule agreement by its te rns  has 

no a p p l i c a b i l i t y  t o  ID service.  In  support of its argument the  Carr ie r  c i t e s  

the award of Arb i t r a t i on  Board No. 493 on t h i s  property involving the BLE 

i n  which t h e  under signed par t ic ipa ted  as Neutral Xember in te rpre t ing  the  

i d e n t i c a l  language a t  i s sue  i n  t h i s  case  r e j ec t ing  t h e  BLE's proposal f o r  a 

:meal allowance g rea t e r  than t h a t  provided i n  the  National ~greement'. 

Tbe award of Arbi t ra t ion  Board No. 493 was subsequent t o  t he  award 

of Arb i t r a t i on  Board No. 436 and d e a l t  with language i n  t h e  I D  service pro- 

v i s ions  of t h e  cur ren t  BLE National Agreement i d e n t i c a l  t o  the  language of t h e  

October 31, 1985 National Agreement a t  i s s u e  i n . t h i s  case.  We f ind  the 

r a t i ona le  of t h a t  award highly persuasive and on t h a t  basis conclude t h a t  

t he  Organization's proposal on t h i s  point  should be re jec ted  i n  favor of 

t h e  Ca r r i e r ' s  proposal. 

38, I n i t i a l  Terminal Delay . 

The Organization proposes t h a t  ID se rv i ce  crews receive i n i t i a l  

terminal delay payment a f t e r  one hour t o .  be ca lcu la ted  from the time t h e  

crew repor t s  f o r  se rv ice  u n t i l  t h e  t r a i n  starts from t he  t r ack  where it  is 

made up . I d t i a l l y  and t o  include a l l  delays I n  t h e  yard f o r  reasons o ther  than 

l i n1ag . the  swi tcb  f o r  continuous movement of t h e  t r a i n .  The Organization 

,points  out  t h a t  t h i s  provision is  included i n  a n  Ill se rv i ce  agreement on 
1 

t h e  property and vas pa r t  of t h e  avard of Arb i t r a t i on  Bomd No. 436. 
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The Carrier objec ts  t o  the Organization's proposal on t h e  ground 

t h a t  i t  contravenes the  October 31, 1985 National Agreement. F i r s t  the  

Carr ier  contends t b a t  i t  i s  beyond t h e  ju r i sd ic t ion  of t h i s  Board t o  award 

such a provision 1nasmu.ch a s  it cons t i tu tes  addit ional  compensation not  

provided f o r  i n  the guidel ines of Ar t i c l e  IX, Section 2 of,that agreement 

rwhich under Ar t i c l e  IX, Section 4 t h i s  Board is bound t o  f o l l w .  Additionally, 

the  Carrier  contends tha t  the  Organization's proposal would v i o l a t e  Ar t ic le  

I V ,  Section 5 of the  National Agreement inasmuch a s  it would expand ra ther  

than r e s t r i c t  duplicate time payments as intended by tha t  provieion, More- 

lover, urges the  Carrier ,  the  Organizationts proposal would contravene 

A r t i c l e  VIII, Section l ( b )  of the  National Agreement which allws the  

Carr ier  t o  require road crews t o  make two s t r a i g h t  pick-ups a t  o ther  locations 

:in the  i n i t i a l  terminal i n  addition t o  picking up the i r  t r a i n s  without 

iadditional compensation f o r  such w r k .  

Once again w e  a r e  compelled t o  agree with the.Carr1er. To grant 

t h e  Organization's request would requi re  us t o  apply the schedule agreement 

$to I D  service,  contrary t o  i ts  s p e c i f i c  terms, v i t h  the  r e s u l t  tha t  there 

would be a subs tan t i a l  increase i n  expense t o  t h e  Carrier.  Without question 

:the Organization's proposal would cons t i tu te  a s igni f icant  espansion of 

dupl ica te  time payments obRiously Intended t o  be re s t r i c t ed  by the National 

&reement,and i t  would eradicate v i t h  respect t o  ID service r e l i e f  t o  the  

Carr ier  from burdensome r u l e s  granted under the  National Agreement. For 

reasons heretofore s t a t ed  the  Award of Arbitration'Board No. 436 i s  not  

1Sinding o r  persuasive. Accordingly, w e  must r e j e c t  the  Organization1 s 

lpropoaal. 
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19. Conditions on Locomotives Used i n  I D  Service 

The Organlzation seeks a provision vhich would make Ar t i c l e  42 of 

t h e  trainmeaoa agreement the conditions on cabooses pooled - i n  

through f r e i g h t  service applicable to .  locanotives used i n  ID f re igh t  service.  

The 0rganLat ion ' s  proposal a l eo  would require t h a t  i n  any :rag ine  consist  

used excLusively i n  I D  service containing a un i t  equipped with operable air- 

conditioning tha t  uni t  must be placed i n  the  lead. The Organization points  

out t h a t  i ts  proposal is included i n  a neogitated Ill service agreement on 

t:his property. 

The Carrier opposes the Organization's proposal on the ground t h a t  

J . t  'contravenes the conditions determined by Arbitrat inn Board No. 419, June 9,  

1.984 (Edwards, Neutral) under Article IX of t h e  1982 National Agreement 

concerning the  equipping, cleaning and supplying of locmotives on caboose- 

less t r a i n s  and the  various a rb i t r a r i e s  applicable thereto. The Carrier 

maintains tha t  the  p a r t i e s  thus have iistabliahed by .a rb i t ra ted  agreement 

the  "reasnnable and p rac t i ca l  conditions' f o r  a l l  cabooseless f r e igh t  s e m i  ce, 

j-ncluding I D  eervice, f o r  purposes of Ar t i c l e  IX, Section 2 of the October 31, 

It985 National Agreement, The Carrier o f f e r s  a proposal confined t o  the 

yerameters of the  award of Arbitration Board No. 419. 

i We believe the  Carrier  has the  stronger posi t ion on t h i s  point ,  

i 
1 

The Carrier 's proposal implements the p a r t i e s  agreement on tbis property 

I 
. s p e c i f i c a l l y  applicable t o  cabooeeless operations. On the other hand the  

Organi&tionla proposal would make applicable t o  locomotives provisions of an 

t 

agreement pertaining t o  cabooses, While t h e  Carr ier  and Organization m y  

i have sgreed t o  do s o  voluntari ly with respect  t o  other ID service, f o r  reasons 

/ 
i 
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s t a t ed  above it i a  improper f o r  t h i s  Board t o  impose such a provision. 

Therefore, the  Carrier 'a proposal w i l l  be adopted. 

20. Change of On and Off Duty Points 

The Organimtion proposes t h a t  there  be no change i n  on or  off- 

duty points  without agreement between tbe  Carrier and the Organization. The 

Car~:ier, opposing such r e s t r i c t i o n ,  proposes tha t  any such changes be within 

the  un i l a t e ra l  d iscre t ion  of t h e  Carrier ,  The Carrier cites t he  award of 

Arbjitration Board No, 436 which imposed the  provisions the  Carrier  seeks 

here, 

We believe the  Carr ier ' s  point i e  w e l l  taken t h a t  i t  is essen t i a l  

t o  the  e f f i c i e n t  operation of ID service tha t  i t  be able t o  change the  on 

and off duty points without becoming embroiled i n  negotiations which might 

never r e s u l t  i n  an agreement permitting i t  t o  do so, Under the  Organization's 

proposal the ,Carr ier  could not make such changes absent agreement. We do not 

belfeve such eventuality is consistent  with the e f f i c i en t  operation of ID 

senr ice  intended by Ar t i c l e  IX of the  October 31, 1985 National Agreement. 

Moreover, the Carrier 's proposal epeci f ies  tha t  "[Ilt is not  intended such 

cbauges will be made indiscriminately f o r  short  period8 of time o r  fo r  other 

tbati va l id  operating reasons ," Thus, the Carrier 's  proposal w i l l  be 

adopted. ..-: 

21. Lodging F a c i l i t i e s  a t  Away-Prom-Home Terminal 

The Organization's proposal on t h i s  point would af ford  overtime for 

I D  crevs not transported from the  on and off-duty point t o  the  lodging 

fac5.lity within t h i r t y  Prinutes of the  obf-duty time, grant a tventy do l l a r  

allovance i n  l i e u  of lodging and require agreement by the  Organization t o  
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a l l  lodging. The Carr ie r  ob jec t s  t o  the Organization's proposals on the 

ground t h a t  the  request f o r  overtime is beyond t h i s  Board's j u r i s d i c t i o n  t o  

grant  and t h e  remaining reques ts  . codi l ic t  with t h e  lodging p r o r i s i o r s  of the 

~ u n e  25, 1964 DN National Agreement Gverning t h a t  8ubJect. The Carr ie r  

proposes t h a t  lodging f a c i l i t i e s  !'. . . comply wi th  t h e  mandatory provisions 

of the cur rent  UTO Agreement ." 
We believe the  Carr ie r ' s  point is we l l  taken. Overtime of any kind 

f o r  I D  s e rv ice  crews is  a matter  gwerned by A r t i c l e  XX, Section 2 of t h e  

Octciber 31, 1985 National Agreement, and it is beyond the ju r i sd i c t ion  of 

this1 Board t o  expand upon t h a t  provision. The o the r  proposals of t h e  

Orgr~qization a r e  governed by the  June 25, 1964 UI'U National Agreement and 

the  amendments thereto. To grant  t he  Organization's request would c o n s t i t u t e  

a s ign i f i can t  expansion of such benefits.  As the  Carrier poin ts  out t h e  

award of Arbi t ra t ion  Board No. 482dea l t  with the  same i ssue  as here 

f inding t h a t  t he  terms of the  ex is t ing  agreement prevailed. We reach t h e  

same r e s u l t  and adopt t h e  Carrier's proposal. 

22. Payment of a Basic Day to Long-Pool Crews *or C a l l  and Release 
and Run Around 

The Organization seeks payment of a bas i c  day t o  employees i n  long 

poo:l ID se rv ice  when they a r e  ca l led  and re leased  a f t e r  the  engine has moved 

fro= t h e  round house o r  ready t r ack  or  has been on.-.duty i n  excess o f . t h r e e  

hou~rs a s  we l l  as a bas ic  day.when such employees are run around while awaiting 

a c a l l .  The Organization empbasiees t h a t  such a provision appears i n  negotiated 

I D  rservice agreements on t h i s  property wi th  t h e  BLE and the  IlTIJ. The Carr ie r  

ob jec t s  t o  t h e  proposal on t h e  ground.that i t  would result I n  addi t ional  
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compensation t o  employees and require modification of exie t ing  ru les  o r  

agreements both of which a r e  beyond the  jur isd ic t ion  of this Board t o  grant .  

Once again, w e  m u s t  b o g  beyond the  provisions of negotiated I D  . , 

t~e rv ice  agreements f o r  guidance. The subject  matter of the  Organization's 

proposal is governed by e x i s t i n g  agreements, and the  Organization's. proposal 

would s igni f icant ly  expand the  benef i t s  of those agreements. Such a r e s u l t  

fs beyond the  jur isd ic t ion  of t h i s  Board t o  implement. Accordingly, the  

Organization's propoeal is rejected.  

-23. Heal Allowances fo r  Off-Duty I D  Service Crews 

The Organization seeks ~ ~ $ 8 . 5 0  meal allouance f o r  I D  service  

erews t i e d  up under the  Hours of Service Act as v e l l  as three meal allowances 

of $4.15 each a f t e r  I D  crews a r e  held four, eight  and twelve hours respectively 

a t  the  away~from-home termfnal. The Organization emphasizes t h a t  such a 

provision is  contained i n  negotiated UTU and BLE ZD service agreements on 

t h i s  property. The Carrier  opposes the  Organization's proposals on the  

grounds they conf l ic t  v i t h  Ar t i c l e  IX, Section 2-of the  October 31, 1985 

National Agreement and thus are barred by Article U(, Section 4 of tha t  

agreement, 

Article IX, Section 2(d) of the October 31, 1985 National Agreement 

provides a $4.15 meal allowance f o t  I D  service crews held a t  the  away-from- 

home terminal f o r  four hours and another $4.15 allowance a f t e r  euch a crew 

i s  held an  addi t ional  e ight  hours. Accordingly, w e  bel ieve the  Carrier is 

cor rec t  t h a t  the Organization's proposals conf l ic t  d i r e c t l y  v i t h  Ar t ic le  fX 

Section 2(d). This Board has no jur isd ic t ion  t o  implement such a provieion. 

The f a c t  t h a t  such provisions are included i n  I D  service agree~lents  negotiated 

I 

Carrier's Exhibit 34 
29 of 42



on t h i s  property is  not  determinative o r  persuasive. Accordingly, t he  

Oxganization's proposals vill  not be adopted. 

24. Call ing Time for..~r';rlnmen Who E lec t  t o  Reside i n  
Lufkln - 

The Organization proposes tha t  trainmen who e l e c t  t o  r e s ide  i n  

Lufkin and who furn ish  a w r i t t e n  request rece ive  a three'hour c a l l  f o r  

ac3signmenta aesmdng duty at Houston. The Carrier objects  on t h e  ground t h a t  

the proposal '  embellishes eubs tant ia l ly  upon t h e  one and one-half. hour c a l l i n g  

i tllme provided i n  Ar t i c l e  78 of t he  trainmen's schedule agreement and would 
I 

c r e a t e  an impract ical  s i t u a t i o n  l i k e l y  t o  produce ca l l i ng  e r r o r s  and delays 

t o  ID serv ice .  

The Carr ie r  makes a compelling argument. As the  Carrier poin ts  out, 

I:€ trainmen a r e  ca l led  one and one-half hours before departure and i t  i s  

determined t h a t  f o r  some reason a trainman re s id ing  i n  Lufkin must be ca l l ed  

tlie t r a i n  would have t o  be delayed ln ,o rde r  t o  give the Lufkin trainman a 
1 
I three-hour c a l l .  Moreover, as t h e  Carrier emphasizes, the proposal would 

p ro tec t  mployees who voluntar i ly  e l e c t  t o  r e s i d e  a t  Lufkin and work i n  

Eouston. Ue do no t  b e l i e w  the Carrier should bear the cos t  of i ne f f i c i ency  

and delay  f o r  such individuals.  Accordingly, t h e  Organization's proposal 

i e  re jec ted .  

25.* Personal 'Leave Days f o r  ID Service Employees 

The Organization proposes t h a t  employees i n  I D  s e rv ice  due t o  

I observe personal  leave days be allowed t o  compact and be paid f o r  up t o  seven 

I 
eucb days from t h e  time t h e  employee's t u rn  is ordered at t h e  home terminal 

u n t i l  h i s  t u rn  is again due t o  be ordered a t  t he  home terminal* The Carr ier  

d,oes not  oppose t h e  proposal s o  long a s  it i s  not  construed t o  alter 
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ex i s t ing  agreement in terpre ta t ions  tha t  the  r i g h t  t o  personal leave days i s  

not 8 demand r igh t  t o  l a y  off and t h a t  employees who lay  off  f r x  reasons 

other  tban to  observe personal.'ieave days a r e  not qualif ied f o r  re t roact ive  

personal leave earnings'. 

We believe the  Carrier 'e points a r e  well  taken, and the  Organization's 

proposal w i l l  be adopted with the  understanding sought by the Carrier.  

26. Rates of Pay f o r  Sprint Train. Assignments 

The Organization seeks a provision specifying tha t  r a t e s  of pay 

f o r  regular s p r i n t  t r a i n  assignments are.governed by the  various s p r i n t  

t r a i n  agreements. The Carrier  has no opposition t o  t h i s  proposal s o  long a s  

i t  is made subject  t o  modifications contained in, : this  agreement. The Carrier 's  

proposal r e f l e c t s  such a caveat. 

We believe the  Carrier 's  point is well  taken, and the  Carrier 's  

proposal is adopted . 
1 27. Reduction In Pool Assignments 

The Organizatian proposes t h a t  there be no reduction i n  the  number 

crf pool assignments f o r  t h i r t y  days . fo l lar lng  the  implementation of I D  service  

and t h a t  during such period pool assignments w i l l  be made whole based upon 

the performance of preexist ing pools during the  ninety days preceeding 
1 
i 

i implementation of ID service.  The Carrier argues t h a t  i t  is beyond the 
! 
! j u r i sd ic t ion  of t h i s  Board t o  adopt 'the Organlzatim's proposal. The Carrier 

argues tha t  the  proposal cons t i tu tes  a s igni f icant  expansion of the protection 

afforded ID service  employees under Ar t i c l e  X I I I  o f  the  January 27, 1972 

National Agreement as implemented by Ar t i c l e  IX, Section 7 of the October 31, 

1.985 National Agreement. 
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- 32 - 
Art ic le  X I I I ,  of the  January 27, 1972 National Agreement provides 

protect ive benef i t s  only f o r  individual employees who a re  adversely affected 

by rthe i n s t i t u t i o n  of ID servicer..  T'he Organization's proposal would make 

such benef i t s  avai lable  v i thout  regard t o  whether an employee i s  adversely 

affected.  Ae the  Carrier  points  out under the  Organization's proposal 

protec t ive  payments would be increased signif icantly.  We believe the Carrier 'e  

point  i s  well  taken t h a t  the Organization's proposal runs counter t o  the 

in ten t  of the October 31, 1985 Nationaldgreement, and f o r  t h a t  reason should 

not  be adopted. 

28. Application of Protective Benefits Contained i n  Art ic le  X I 1 1  
of the January 27, 1972 VPD National Agreement 

The Organization proposes that  a l l  employees on t h e  d i s t r i c t s  

through which I D  eervice v i l l  operate be subject t o  the  protec t ive  benefi ts  

of .Article X I 1 1  of the  January 27, 1972 UTU National Agreement. The Organiza- 

t ion  a l s o  proposes t h a t  qual i f ica t ion fo r  benefi ts  under Ar t i c le  X I 1 1  not 

be conditioned upon mcoving t o  a d i s t r i c t  unaffected by the implementation of 

I D  service  unless not i f ied  t o  do so  by the Carrier  o r  upon protecting the 

1983 consolidated senior i ty  d i r t r i c t s  or any fu ture  consolidated d i s t r i c t s .  

The Carrier opposes the  Organization's proposals on the ground that  they 

con.st i tute an e f fo r t  t o  secure the benefits of Art ic le  XIII f o r  employees 

without regard to  vhether they are  adversely affected. The Carrier  also 

argues t h a t  the proposals contravene provisions of the Harch 31, 1983 syutem 

. - s e n i o r i t y  agreement, The Carrier  emphasizes t h a t  a s  a condition t o  obtaining 

beaef i t s  under Art ic le  X I 1 1  an employee must exercise h i s  een ia r i ty  t o  any 

posi t ion  avai lable  t o  him and t h a t  under the March 31, 1983 syetem senior i ty  
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agreement an employee would be required t o  exerciee sen io r i ty  t o  a position 

on, any consolidated seniori ty d i s t r i c t .  The Carrier proposes a provision 

6t:ipulating no more tban tha t  the benefi ts  of Art ic le  X I X I  apply to  adversely . 

affected employees. 

The Organization's proposal certainly is susceptible of the 

in terpre ta t ion  tba t  all employees on a d i e t r i c t  through which I D  eervice 

operates would be ent l t led  t o  the benefit8 of Article XIII without regard 

t o  whether those employees are adversely affected. Such an in terpre ta t ion  

runs t o t a l l y  contrary t o  the  scheme of Art icle X I I I .  Additionally, the 

March 31, 1983 system senior i ty  agreement c lear ly  affords employees subject 

thereto senior i ty  on numerous consolidated d i s t r i c t s .  The Carrier i s  e n t i t l e d  

t o  reduce i ts  cos t s  with respect t o  protective benef i t s  by ins is t ing  upon 

an employee affected by the  implementation of I D  service exercising h i s  

senior i ty  t o  such a position. Accordingly, the Carrier 's  proposal w i l l  be 

adopted. 

29. Hileage of Assignment 

The Organization proposes tha t  the  mileage f o r  pay purposes of 

t'he I D  assignments between Bouston and- Shreveport be 245 miles. The Carrier 

objects' t o  the  Organhation's proposal on the ground tha t  i t  contains ten 

constructive miles. The Carrier points out tha t  ac tual  mileage measured from 

the  center of t h e  Bouston Pard t o  the center of the Shreveport Yard i s  235 

.miles, The Carrier contends t h a t  the Organization's proposal v io la tes  

Ar t i c le  Ilf, Section 2(b) of the  October 31, 1985 ~ a t i o n a l  Agreement providing 

pap only f o r  a l l  miles ac tual ly  run i n  excess of the  milee encompassed i n  

the basic day. The Carrter a l s o  contends t b a t  the ~ rgaa iea t ion ' e  proposal 
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v i o l a t e s  Ar t ic le  XIII, Section l ( a )  of the  National Agreement which i n  . 

per t inent  par t  allows the  Carrier  t o  require road crews t o  "[Glet o r  leave 

their t r a m  a t  any locat ion witMn ';he i n i t i a l  and f Anal te rn inale .  . ' . tI 
vitlbout addit ional  campensation f o r  such work. The Organization's proposal, 

urges the  Qirrler, e f fec t ive ly  vould eradicate t h a t  provision. 

'he  Carrier 's  arguments a r e  convincing. The ac tua l  mileage is 

235 miles. The addition of ten  addit ional  constructive miles a t  the  very 

l e a s t  increases the  cost  of the  I D  service which is inconsistent  with 

Art:lcle IX of the  October 31, 1985 National Agreement. The Carrier 's  

proposal r e f l e c t s  235 miles f o r  the  assignment and contains o ther  provisions 

c o w i s t e n t  with the  I D  service ia t h i s  case. Accordingly, the  Carr ier ' s  

proposal viU be adopted. 

30, Extent of Benefits Under Ar t ic le  XIII of the  January 27, 
1972 National Agreement ' 

The Organization proposes a provision tha t  nothing in t he  I D  

seririce agreement s h a l l  be construed as  depriving employees of any "additional 

pro1:ection" t o  which they would be en t i t l ed  under Ar t ic le ,XIII  of the  

January 27, 1972 National hreement. The Carrier i s  opposed t o  the  use 

of the  term "additional." 

We believe the  use of the  term "additional" implies t h a t  employees 

wu3.d be  en t i t l ed  t o  protect ions under Ar t ic le  XI11 of the  January, 27, 1972 

National Agreement i n  a d d i t i w  t o  those which 'are available t o  them by v i r tue  

of t h e  f a c t  ' that  they ere adversely -affected employees due t o ' t h e  implementation 

o f  ID service  in t h i s  case. Such a broad brush implication is not  warranted. 

Accsrdlngly, the Organiration'e p r o p o s a l v i l l  not be adopted, 

I 
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Attached hereto and made an integral part hereof ie a Determination I 
of the tens and conditions applicable to the ID service in this case. It 

1s intended that this Determination 'encompass all matters which have been 

or reasonably could have been raised during negotiations for an implementing I 
agreement. It ie intended that this Determination settle any dispute between I 
the parties concerning what terns and conditions should apply to the ID 

service in this case, I 

Chairman and ~eutral-Member 

Carrier Membir Kr 7 
DATED: 

P. C. Thompson 
Employee Member I 
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AWITRATEU I~PL~lTINCI 4P.pSLWPT 
: . 

Between t h e  

SOUTHERN PACIFIC TRANSPORTATf ON COHPANY 
( E a s t e r n  L i n e s )  

U N 1  TED TRANSPORTATION UNION (C&T) 

R e l a t i n g  to t h e  e s t a b l i s h m e n t  o f  a I n t e r d i v i s i o n a l n ,  Through and  
I r r e g u l a r  F r e i g h t ,  i n c l u d i n g  Local  and Passenger  S e r v i c e  to 
o p e r a t e  (or deadhead)  between t h e  fo l lowing  t e r m i n a l s  p u r s u a n t  to 
Article I X  o f  t h e  October 31, 1985 Agreement. 

1. Houston and Shrevepor t  

As provided  i n  S e c t i o n  2 ( a )  of t h a t  Article I X .  

' ~ u n s  s h a l l  be adequate  for e f f i c i e n t  o p e r a t  i o n s  
and r e a s o n a b l e  i n  r e g a r d  t o  t h e  m i l e s  . run ,  h o u r s  
on d u t y  and i n  r ega rd  to o t h e r  c o n d i t i o n s  of work, a 

T h e r e f o r e  it is AGREED: 

ARTICLE I 

SEC'I'ION 1. ( a )  Pool t u r n s  for t ra inmen known as  Long Pool  T u r n s  
to  h a n d l e  Through F r e i g h t  S e r v i c e  between t h e  

a b o v e  t e r m i n a l s  may be e s t a b l i s h e d  upon t e n  (10)  d a y s '  w r i t t e n  
n o t i c e  fran t h e  C a r r i e r  t o  t h e  Organ iza t ion ,  

(b)  Local I n t e r d i v i s i o n a l  Service as  n e c e s s a r y  may 
also! be e s t a b l i s h e d  on  t h e  districts covered by t h i s  agreement. 

(c) The on  and o f f  d u t y  p o i n t  for t r a i n m e n  i s ' t h e  : T r a i n m e n ' s  , ~ e g i s t e r  Roan a t  t h e  r e s p e c t i v e  t e x m i n a l s ,  excep t  t h a t  
t h e  C a r t i e r  may change  t h e s e  p o i n t s  w i t h i n  t h e  t e r m i n a l  to accom- 
a d a t e  changes i n  o p e r a t i o n .  I t  i s - n o t  i n t ended  s u c h  changes  
* w i l l  be mdde i n d i s c r i m i n a t e l y  for s h o r t  p e r i o d s  of time or for 
o t h e r  t h a n  v a l  id o p e r a t i n g  r ea sons .  

( d )  Trainmen i n  Long Pool S e r v i c e  w i l l  be hand led  i n  

C .; accalrdance w i t h  e x i s t i n g  f i r s t - i n ,  f i r s t - o u t  r u l e s ,  o u t  of b o t h  
home and away-f rom-home t e r m i n a l s .  
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( e )  Lodging f a c i l i t i e s  a t  a l l  away-from-home ter- 
rninall p o i n t s  w i l l  cunply w i t h  the  mandatory p rov i s ions  of t h e  
c u r r e n t  UTU Agreement. 

SECTION 2. Passenger s e r v i c e  may be o p e r a t e d  by Long Pool  
Trainmen or by re.qul'arly a s s igned  Passenger Trainmen 

b e t e e n  t h e  aforernent ioned t e rmina l s ,  i n  accordance w i t h  e x i s t i n g  
agreements  and t h e  r a t e  of pay no t  a f f e c t e d  by t h e  p r o v i s i o n s  
he re in .  

ARTICLE 11 

I t  is understood t h a t  a t  t h e  i n c e p t i o n  of t h e  tong Run 
t h a t  t h e  assignments w i l l  be b u l l e t i n e d  seven (7)  days p r i o r  to 
t h e  beginning o f  t h e  Long Run to avoid  loss o f  time to t h e  
s u c c e s s f u l  trainmen appl  i c a n t s  to such a n  assignment. 

ARTICLE 111 

SECTION 1.  Trainmen i n  Through P r e i g h t  S e r v i c e  may be o p e r a t e d  
Houston to  Shrevepor t  through Lufkin, and mi leage  for 

pay p u r p o s e s  w i l l  be 235 miles. Bouston w i l l  be t h e  home termi- 
n a l  and Shrevepor t  t h e  away-from-home te rmina l .  The o p e r a t  ion  
Houskon/Lufkin and L u f k i M ~ h r e v e p o r t  is n o t  changed for crews 
c a l l e d  t o  o p e r a t e  on t h o s e  d i s t r i c t s .  

SECT1:ON 2. P resen t  S h o r t  Pool and E x t r a  L i s t s  f o r  trainmen may -- 
be r e t a i n e d  where such lists now e x i s t ,  depending 

upon t h e  n a t u r e  and volume of a v a i l a b l e  work. e f f e c t i v e  w i t h  t h e  
i n i t i a l  assignment of t rainmen to a Long Pool a t  Houston set 
forth t h e r e i n ,  t h e  S h o r t  pool list a t  t h a t  p o i n t  w i l l  be reduced 
by t h e  UTU Local Chairmen, canmensurate with the  s h i f t  of the 
work t o  t h e  Long Pool ,  and t h e r e a f t e r  both  the  Long and S h o r t  
Pool a n d  Ex t ra  lists w i l l  be regu la ted  i n  accordance with a p p l i -  
c a b l e  agreement  p rov i s ions .  

SECTION 3. When trainmen a r e  deadheaded by automobile v e h i c l e ,  
such v e b i c l e  w i l l  have a good c lean  s e a t  f o r  t h e  

t r a i m a n  and the c a p a c i t y  w i l l  not exceed t h a t  recamended by t h e  
m a n u f a c t u r e r  of t h e  v e h i c l e .  Such v e h i c l e  w i l l  be seasonab ly  a i r  
condi!t ioned and heated. A veh ic le  t h a t  does not meet t he  re- 
q u i r e m e n t s  h e r e i n  s t a t e d  w i l l  n o t  be used to  t r a n s p o r t  t ra inmen 

. e x c e p t  i n  extreme emergencies. 

ARTICLE IV I 
SECTION 1. Trainmen i n  Long Pool s e r v i c e  w i l l  l a y  o f f  a t  home 

te rmina l  o n l y ,  except  i n  cases o f  emergency, and  w i l l  
report a t  home te rmina l  only. 
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SECTION 2. Vacancies  a t  the home t e r m i n a l  w i l l  be p r o t e c t e d  by 
t ra inmen from the  home t e r m i n a l  e x t r a  board.  

'Vacancies  r e s u l t i n g  from emeptency l a y o f f s  a t  t he  away-f rom-home 
t e r m i n a l  may be p r o t e c t e d  by s t e p p i n g  up pool trainmen a t  t h e  
away-frowhome t e r m i n a l  u n t i l  an e x t r a  t ra inman a r r i v e s  to f i l l  
t h e  vacancy,.  

SECTION V 

SECTION 1, I n  o r d e r  to  e x p e d i t e  t h e  movement of i n t e r d i v i s i o n a l  
runs ,  crews on runs  of  miles equa l  t o  or less t h a n  

t h e  number encompassed i n  t h e  b a s i c  d a y  w i l l  n o t  s t o p  t o  e a t  
e x c e p t  i n  cases  o f  emergency or unusual  de l ays .  For crews on 
l o n g e r  runs ,  t h e  C a r r i e r  s h a l l  d e t e r m i n e  t h e  c o n d i t i o n s  under  
which such crews may s t o p  to e a t .  When crews on such  r u n s  a r e  
n o t  permitted to stop to e a t ,  c rew members sha l l  be paid an 
a l lowance  of $1. SO fo r  t h e  trip. 

ARTICLE Vf 

SECTION 1. A l l  t u rna round  s e r v i c e  ( i n c l u d i n g  t ie-ups under  t h e  
Hours of Service), a f f i l i a t e d  w i t h  the t o n g  Pool w i l l  

b e  p r o t e c t e d  by t h e  Trainmen's  e x t r a  list i f  ass igned  a t  t h e  
point where t h e  t r a i n  w i l l  t e rmina te ,  Article MI1 o f  t h e  
October 31, 1985 U'PU Agreement w i l l  n o t  be a f f e c t e d  by t h e  pro- 
v i s i o n s  i n  t h i s  s e c t i o n  and w i l l  r emain  i n  f u l l  f o r c e  and e f f e c t .  
When away-from-home t e r m i n a l  crews are c a l l e d  f o r  t u r n a r o u n d  

s e r v i c e ,  t hey  w i l l  be al lowed the a c t u a l  turnaround m i l e a g e  w i t h  
t h e  minimum of a basic day ,  s h a l l  s t a n d  first o u t  s u b j e c t  to  
rest ,  and w i l l  n o t  be r e q u i r e d  to make a second t u r n  o u t  of t h e  
away-from-hcme t e r m i n a l .  

SECTtON 2. It is under s tood  e x c e p t i n g  a blockage o f  t h e  main 
l i n e  and i n  t h e  absence  o f  e x t r a  trainmen and Short  

Pool crews, tong  Pool crews w i l l  n o t  be us& i n  work, wreck or 
c o n s t r u c t i o n  s e r v i c e .  When it becomes necessa ry  to use  a Long 
Pool crew i n  such s e r v i c e ,  t h e  F i r s t - o u t  crew on t h e  board  a t  t h e  
t e r m i n a l  where the setvice o r i g i n a t e s  w i l l  be used and t h e  crew 
w i l l ,  i f  possible, c o n t i n u e  e i t h e r  o n  to t h e  o p p o s i t e  t e n n i n a l  
where t h e  crew w i l l  be p laced  last out on board,  or w i l l  be : r e t u r n e d  to t h e  t e r m i n a l  where s e r v i c e  o r i g i n a t e d ,  and w i l l  be 
p l a c e d  f i r s t  o u t ,  s u b j e c t  to t h e  rest r u l e s  on h i s  r e s p e c t i v e  
board. 
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2 1 .  ARTICLE W I  . 

SECTION 1. Occupied locomot ives  used i n  i n t e r d i v i s  i o n a l  s e r v i c e  
w i l l  be f u r n i s h e d  or equipped f o r  such s e r v i c e ,  

i n c l u d i n g  bu t  n o t  l i m i t e d  to: 

1. a c l e a n  c a b  .. 
.... 

2. s a n i t a r y  d r i n k i n g  w a t e r ,  and i c e  where  needed 

3. s a n i t a r y  toi lets  

SECTION 2. No locomot ive  s h a l l  be o p e r a t e d  f r m  a t e r m i n a l  with- 
o u t  a l e a d  u n i t  headed i n  t h e  d i r e c t i o n  of movement. 

ARTICLE VIII 

SECTION 2. Bard-surfaced,  well 1 i g h t e d ,  parking f a c i l i t i e s  
s u f f i c i e n t  to  accommodate au tomobi les  of t ra inmen 

w i l l ,  be provided  a t  a l l  home t e r m i n a l s  of i n t e r d i v i s i o n a l  runs .  

SECTION 2. A t r a inman  who occup ies  a r .egular  ass ignment  i n  a n y  -- 
class o f  service and who is c a l l e d  to protect e x t r a  

or emergency service on o t h e r  ass ignment  i n  any c l a s s  o f  s e r v i c e  
w i l l .  b e  p a i d  n o t  less than  he would have earned had he  remained 
o n  h i s  r e g u l a r  ass ignment .  

A t ra inmen so used who s u b s e q u e n t l y  misses a ca l l  or 
r e f u s e s  a c a l l  f o r  a second t o u r  of d u t y  o f f  h i s  a s s i g n m e n t  w i l l  
n o t  have  e a r n i n g s  o f  such  t o u r  of d u t y  included i n  computa t ion  o f  
e a r n i n g s  made w h i l e  o f f  r e g u l a r  ass ignment ,  and s u c h  computa t ion  
of e a r n i n g s  to be made on a t r i p  b a s i s .  

SECTION 3, A pool f r e i g h t  t ra inman i n  i n t e r d i v i s i o n a l  service - 
w i l l  be p e r m i t t e d  to  advance t h e  s t a r t i n g  date o f  a 

. s c h e d u l e d  v a c a t i o n  p e r i o d  to c o i n c i d e  w i t h  the s t a r t  o f  l ayove r  
d a y s ,  b u t  n o t  t o  exceed  t h r e e  (3)  days.  i 
SECTION 4. An i n t e r d i v i s i o n a l  employee who is due to o b s e n t e  - 

P e r s o n a l  Leave  Days may be allowed to compact and be 
paid for up to s e v e n  ( 7 )  Pe r sona l  Leave Days frau t h e  time h i s  
t u r n  is o r d e r e d  a t  t h e  home t e r m i n a l  u n t i l  h i s  t u r n  is nex t  a g a i n  
d u e  to be o r d e r e d  a t  t h e  home t e r m i n a l ,  T h i s  S e c t i o n  does n o t  
change  or amend any  part o f  t h e  Crew C o n s i s t  Agreement da t ed  
November 28, 1988. 

SECTION 5. I n v e s t i g a t i o n s  invo lv ing  an  employee who i s  engaged 
i n  i n t e r d i v i s i o n a l  seroice w i l l  'be held a t  t h e  

-p;loyeegs hame t e r m i n a l ,  

NOTE: This S e c t i o n  5 is a p p l i c a b l e  only to t h e  
employee under  cha rge ,  w i l l  n o t  pre j ud ice 
t h e  assessment of d i s c i p l i n e ,  If any ,  when 
e n t e n u a t i n g  c i r c u m s t a n c e s  r e q u i r e  t h e  in -  
v e s t i g a t i o n  be h e l d  elsewhere and will n o t  
r e s u l t  in a d d i t i o n a l  -st to  t h e  C a r r i e r .  
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' 1 
SECTION 6. Crews overtaken by the Bours of Service w i l l  be transported 

t o  des t inat ion v i th in  one (1) hour of the  expira t ion of 
Hours of Service providing public t ransportat ion is avai lable  t o  teach 
the crew within the  one-hour period. Crews w i l l  be allowed t h e  miles of 
t h e i r  assignment (terminal to terminal) and w i l l  be paid on a continuous 
t h  basis  u n t i l  reaching thei r  off  dbty point a t  the i r  f i n a l  terminal ,  

7 -  . 
ARTICLE IX 

SECTION 1, .The provieione of Ar t i c le  X I 1 1  of the January 27,  1972 
Agreement s h a l l  apply t o  employees adversely af fec ted  by the 

implementation of t h i s  service. 

SECTION 2 ,  In  the  event the p a r t i e s  f a i l  t o  agree on the  i s sue  of whether 
Houeton, Texae is a higher coet of housing area than Lufkin, 

Texas the i s sue  may be referred by e i t h e r  party t o  a Board of Real Esta te  
Appraisers, consist ing of three (3) members c e r t i f i e d  by e i t h e r  the  SRA 
o r  MIA a s  recognized bonafide appraisers ,  selected i n  the  following manner: 

One member w i l l  be appointed by the Organization and one member 
by the  Carrier ,  The part isan mmbers within ten days a f t e r  t h e i r  appointment 
shal.1 se lec t  the  th i rd  and neutral  appraiser by mutual agreement. The Board 
of ar praisers w i l l  be bound by the  pronouncements of Arbi t ra t ion  Board No. 507 
at pages 15 through 19 of its Decision. A decision of a majori ty of the  
appraisers  s h a l l  be required and sa id  decision s h a l l  be f i n a l  and conclusive. 
The sa la ry  and expenses of the neutra l  appraiser s h a l l  be borne equally by 
the  Carrier and the  Organization, 

ARTICLE X 

SECTION 1, A l l  Agreements, ru les  and provisions not s p e c i f i c a l l y  modified 
or cancelled bp t h i s  Agreement, w i l l  remain i n  f u l l  force  and 

e f f e c t ,  This Agreement does not change or  modify the  current  Crew Consist 
Agreement. 
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Side Letter No. 2 

Re Lerence agreement relating to 
the establ iahment of the lnterd ivmonai-  service between the 
following terminals: 

1. Bottston t o  Shreveport 

A l l  employees working a t  L u f k i n  on the date this  Agreement 
is implemented who are adversely affected, and employees d i s -  
.placed thereby as a resul t  of this implementation, shall be 
con~sidered as affected for protection purposes under the 
provisions of Article XI11 of the January 27, 1972 National 
Agreement providing they meet their obligations under such 
protective conditions. I t  is understood that the date of 
Implementation shal l  establish the beg inning of the protective 
period for a l l  ~ lp loyees  ar the affected seniority d is t r ic ts .  
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S i d e  Letter No.  1 

R e f e r e n c e  agreement r e l a t i n g  t o  
t h e  e s t a b l i s h m e n t  of t h e  I n t e r d i v i s i o n a l  s e r v i c e  between t h e  
fo1:lowing terminals: 

1. Rous ton to S h r e v e p o r t  

Carrier  s h a l l  p r o v i d e  t r a n s p o r t a t i o n  one ( 1  ) round t r i p  
. each  l ay -ove r  pe r iod  for crews who q u a l i f y  f o r  lodging  under  

p r o v i s i o n s  o f  Article I f ,  S e c t i o n  1 ,  o f  t h e  June  25, 1964 
Agreement, fran on and o f f  du ty  p o i n t  to lodg ing  f a c i l i t y .  

T r a n s p o r t a t i o n  is de f ined  t o  be  a Carr ie r -provided  pas- 
s e n g e r  v e h i c l e  or commercial t a x i  t h a t  meets v e h i c l e  s p e c i f  ica- 
t i o n s  s e t  out i n  Article I f f ,  S e c t i o n  3, of t h i s  agreement. Such 
t r a n s p o r t a t i o n  w i l l  be provided as promptly as p r a c t i c a b l e  and 
n o t  t o  exceed  t h i r t y  (30 )  minutes  a f t e r  t h e  crew goes  o f f  du ty .  
Such t r a n s p o r t a t i o n  s h a l l  be t i m e l y  f u r n i s h e d  so as to  e n a b l e  t h e  
cre,w to r e p o r t  for d u t y  on time. 

Trainmen q u a l i f i e d  may be r e q u i r e d  to t r a v e l  w i th  o t h e r  
members of t h e  crew as a u n i t .  
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JUN 05 2003 17:03 FR UP LRBOR REL W REGION916 789 6445 TO 82332352 

ARBITRATION BOARD NO. 580 
ESTABLISHED UNDER TRE PROnSIONS OF 
ARTICLE M OF ARBITRATION AWARD 458 

EFFECTNE MAY 16,1986 

Plnion Pacific Railroad 1 
) PARTZES TO DISPUTE 

Brotherhood of Locomotive Engineers 1 

BACKGROUND - 
On January 23,2002, the Carrier served an interdivisional/intradivisional service notice on 

the Organization in accordance with Article lX of the May 19,1986 BLE National Agreement as 
~evised. The notice proposed establishment of three (3) new freight pools, all of which had 
13010resACTF (International Container Transfer Facility) in the Los Angeles Bash as their home 
terminal. 

Item # 1 in the proposal contemplated creation of an "intdivisional" turnaround freight p l  
ito handle traffic in the terminal area defined by the Ports of Los Angeles and Long Beach on the 
;south and City of Industry on the cast withthe home terminal at Dolores/(CTF located betweenthose 
limits. 

Item $2 in the proposal contemplated creation of a new fkight pool operating between 
DoloreshCTF and Yenno, California, with DoloredICTF as home terminal, 

Item #3 in the proposal contemplated creation of a new fieight pool operating between 
DoloreslICTF and Yuma, Arizona, with Dolores/lCTF as home terminal. 

At this time traffic originating at the Ports of h s  Angeles and Long Beach (usually about 
three trains per day) and traffic originating at DoloresDCTF (usually about six trains per day) is 
handled by hews b m  h s  Angeles or West Colton to either Los Aqeles (LATC) or to West 
Colton. The trains are then handled fium those points by through fkight crews to Yermo, California 
or Ywna, Arizona Movement of traffic between the Ports and DoloreslICTF has historically been 
a slow and time-consuming process. Train tracks in the area were intermixed with streets and there 
were literally hundreds of street crossings. Trains would be lucky to make 10 miles an hour in 
working their way through this territory. It was not unusual for trains to take three hours to traverse 
this territory. 

Creation of this new service headquartered at DoloresLlCTF was made possible by a 
municipal project in which 20 miles of track was relocated into a subsurface trench with no road 
crossings. This eliminated in excess of 200 road crossings between the Ports and DoloredICTF. 
Trains are now able to make this run at a steady 45 miles per how. This improvement in running 
time makes possible single crew operations fiom the Ports and/or DoloresllCTF to Yuma, Arizona 
and Yermo, California It is this interdivisional service that is created by items no. 2 and 3 in the 
interdivisionaVintradiVisiona1 service notice. 
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The parties met on several dates, exchanged proposals, negotiated changes and clarified 
understandings nlating to functioning of the new intadivisiodinW~iSional service operation. 

The negotiations reached a successll conclusion - -- on a U h q q m d  operations and a basic 
agreement was initialed The p d e s  intended to @d final c l a n g  Side Letters andfor notes before 
finalizing the deal. Pursuant to the bylaws of the Brotherhood of Locomotive Engineers, the General 
Chairman submitted the basic agreement to each of the involved local committees for a ratification 
vote. The Agreement failed wtification. Accordingly, the parties jointly requested the appointment 
of this Arbitration Board in accordance with Section 4 of Article IX, and the parties now come 
before this Board seeking closure of this matter. 

The Organization, which filed a voluminous submission, argues that the A g m e n t  failed 
roat3cation because the employees wanted three items. These items are: 

1. Away hrn home terminal hours of service relief performed by the pool that 
needed relief. Ia other words, long pool patch the long pool and the short pool 
patch the short pool. NO co-mingling of away from home terminal crews for 
hours of service relief. 

2. Three (3) hour call to report to duty. 

3. Basin trip rates on the proposed service to Yermo, CA. 

In Item number 1 the Organhation wants each pool to do its own dog catching for crews that 
die under the Hours of Service Law. The Agreement proposed in Section 9d) that the West Colton 
'Yuma Pool perform aU Hours of Service Relief at Yuma if the Yuma Extra Board is exhausted. The 
,Organization argues that the Engineers in the West Colton Yuma Pool will be stuck at Yuma. 

-. 

The Carrier counters the argument by stating the crews established by the Agreement are in 
a longer run service and will be hauling the "hottest" commodities. Also, the Collective Bargaining 
Agreement limits the crews at Yuma to one short trip per time at Yuma 

The provision agreed to by the parties is not weasonable, ergo it will not be changed. 

The Organization argued vigornusly because of the W c  mund Los Angeles that engineers 
should be given a three hour call for work. The Carrier argues it cannot anticipate the readiness of 
a train by more than two hours, and that nobody presently has a three hour call in the Los Angeles 
area. 

The Protective Conditions for Interdivisional Service provide for moving assistame if an 
employee is required to move because of the implementation of this service. A two hour call should 
be ~ ~ c i e n t .  
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Finally, the Organization requests that assignments working on the West Colton to Yenno 
sewice be covered under the "Basin Trip Ratesn established in a July 1,199 1 Agreement with the 
then Southern Pacific. 

This Board lacks any authority to change rates of pay. 

AWARD 

After listening to the vigorous arguments ofthe Organization on all issues as well as Carrier's 
strong resistance to change the tentative agreement, this Board believes the tentative agnxment 
adequately handles all issues. Accordingly, this Board adopts the parties tentative agreement, 
ir~cluding the rates and such provisions as were effectively agreed upon by the parties which are 
included in the Attachment A to this Award. The Attachment will serve as the Implementing 
Agreement for the Carrier's proposed Interdivisional Service. 

hill Hannah 
lsmployee Member 

Chairman 

llated May 27,2003 
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ARBITRATION AGREEMENT 

between the 

UNION PACIFIC RAILROAD COMPANY 

and its engineers in the Los Angeles HUB represented by 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS (UP Western Lines) 

ALAMEDA CORRIDOR INTERDIVlSlONAL SERVICE 

Pursuant to the Company's notice dated January 23,2002, sewed under the provisions 

of Article IX of the May 1986 BLE National Agreement, as amended, three new freight 

pools will be created subject to the following conditions: 

Except as specifically provided herein the provisions of the Union Pacific Western Lines 

Collective Bargaining Agreement, as modified, including the Los Angeles Hub 

Implementing Agreement shall prevail. 

Section 1 : Terminals 

All Engineers assigned to and filling vacancies, in this service will report at DoloresnCTF. 

(The onloff duty point has not yet been constructed and the precise location remains to be 
determined.) 
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Section 2: 

a) 

b) 

c) 

Section 3: 

a) 

New Pool Freight Operations at DobresllCTF operating toYermo and Yurna 

DoloresnCTF shall be home terminal for a freight pool with Yermo as the 

away-from-home-terminal. 

DoloresACTF shall be home terminal for a freight pool with Yuma as the 

away-from-home-terminal. 

Engineers in these pools may be used on any of the routes in the Basin and 

can receive or leave their trains anywhere on their respective assignments 

(including on Dock locations). 

Multiple Trip Turnaround Pool Freight Service 

Unassigned turnaround pool freight service will be established to operate 

between ICTFiDolores and Spadra and Walnut, via any route and return. 

Crews in this service can get or leave their trains anywhere in the territory 

covered by this pool. 

This also includes the territory south of ICTFiPolores. These moves shall be 

made only in connection with their own trains for traffic to and from dockside, 

and to handle trains as necessary within the territory covered by this pool. It 

is recognized that the dock may be expanded and such expansions shall 

automatically be included as part of this agreement. 

Engineers shall not be required to depart the terrninal limits on a subsequent 

trip after ten (10) hours on duty. Specifically no engineer can go east of C.P. 

. Alameda after 10 hours on duty in the Alameda Comdor. Engineers will be 

under pay until returned to their on duty points. This Section 3(c) also applies 

to the engineers in the Colton Pool working at Dolores, 

This senrice will NOT operate beyond the following points: 

1) Walnut - MP 506.8 

2) Spadra -MP 27.8 
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3) LATC - MP 4023 (Including Taylor Yard, and induding movements 

on the Alhambra Subdivision.) 

Engineers operating in this service may be required to pi& up or set out en 
route, but will not perform industrial switching. 

Note: This is subject to the "RoadNardm provisions of applicable National 
Agreements. 

All engineers in violation of item 3(e) above will be compensated a basic day 

at Engineer Road Switcher rate of pay, in addition to and without deduction, 
from their earnings for this trip. 

All engineers in violation of item 3( d) above who are required to go beyond 

the limib of this assignment, or who exceed the 10 hour provision in Section 

3 ( ~ ) ,  will be compensated a payment of a new day at the rate identified in 
Section 4, below, in addition to and without deduction from their earnings for 
their trip. Engineers wha properly stood for this service will be comp~nsated 

in accordance with Section 1 (e) of Articfe 12. 

Rates of Pay. 

All Pool engineers in this Section 3 Tumamund Pool service (excluding 

YurnaNermo) shall be paid in accordance with Sedions 1,2,5, and 6 of the 
flat rate road switch agreement effective September 16,1996. (Currently 

identified in Los Angeles Hub Agreement VI Agreement Coverage 6 2.d.) 

Made up assignments andlor extra assignments called to operate within the 

scope of this agreement will tqua~fy for the trip rate created by this 

agreement 
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. . . . Seaon 5: Transportation 

Engineers who are required to report for duty or are relieved from duty at a point other than 

the on duty and off duty points fwed for the service established hereunder, the Carrier shall 

authorize and provide suitable transportation for the crew. 

Note: Suitable transportation includes Carrier owned or proved passenger carrying 

motor vehicles or taxi, but excludes other forms of public transportation. 

All Engineers destined to Yuma covered by this agreement who are relieved en route will 

be deadheaded to the far terminal, except in cases of emergency, but will be allowed full 

mileagelearnings of assignment in either case. This language does not prohibit the Camer 

from staging trains, (in the same direction). 

-Section 6: Separation of Service 

'The assignments established pursuant to this agreement are not intended to supplant or 

!be supplanted by road switcher or local freight assignments. 

Section 7: Rest 

a) In lieu of any other agreement provisions governing rest, engineers assigned 

to West Colton Yuma Pool will be permitted to mark eight (8), ten (lo), or 

. (12) hours of undisturbed rest at the away from home terminal. 

b) West ColtonNurna Pool engineers deadheading back from Yuma, either 

separate and apart, or after completing service, will be allowed to mark eight 

(8), ten (lo), twelve (12). or eighteen (18) hours UNDISTURBED rest at the 

home terminal, without any offset of New York Dock Protection. Engineers 

who mark additional rest will not have their protection offset if they are 
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available for and accept the next call tendered following expiratio'n of the 

undisturbed rest. 

Note: This paragraph is based on and is subject to the May 23,1998 

agreement titled "Action Plan for West Colton". 

Section 8: Call 

a) Engineers assigned to or filling vacancies in this service shall be called two 

(2) hours prior to the onduty time and will be placed to their respective board 

at ICTF/Dolores in the order of their tie-up time at the location where they 

reported for duty. 

b) Engineers called for a separate and apart deadhead will not be required to 

work back, until getting required rest, when reaching the far terminal, if there 

are other engineers rested and available. 

Note: This paragraph (b) applies to the Dolores/lCTF/Yuma and the 

DoloresACTFNermo pools only. 

Section 9: Away from home terminals 

* 

a) ' Engineers arriving at the away from home terminal shall be placed on the 

bottom of the pool list at tie-up time, 

b) . Engineers shall be allowed to voluntarily "blueprinr at their home terminals. 

c) Yuma shall operate as two away from home terminal pools (long and short) 

and crews shall be called on a first idfirst out basis. Dolores/lCTF and LA 

engineers will be in the "long" pool. West Colton engineers will be in the 

"shortn pool. 

d) The West Colton Yuma Pool (the short pool) will perform all hours of sewice 

relief not covered by the Yuma Extra List, (Side Letter #2, dated November 
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6, 1998, paragraph 2, of the Los Angeles Hub Implementing Agreement). 

This language creates a calling order for said service. 

e) It is not the intent of this Section to circumvent the provisions of Section 3(b) 

of Article 6 of the current agreement covering engineers. 

f) The Carrier shall work with the Local Chairmen to insure that the train 

identifiers are properly coded at the away from home terminals. 

Note: This paragraph (f) does not limit the right of the Company to operate 
any train in any pool. 

Section 10: Lodging 

All engineers will be paid in lieu lodging if so requested. 

Note: This applies in the DoloresnCTFNuma-Yermo Pools only. 

Section 1 1 : Familiarization. 

a) Engineers covered by this Agreement whose assignments require 

performance of duties of a new geographic territory not familiar to them will 

be given familiarization opportunities as quickly as possible. Engineers will 

not be required to lose time or ride the road on their own time in order to 

qualify for these new operations. 

b) Engineers will be provided with a sufficient number of familiarization trips in 

order to become familiar with the new territory. Issues concerning individual 

qualification shall be handled with local operating officers. The parties 

recognize that different terrain and train tonnage impact the number of trips 

necessary and an operating officer will be assigned to this new operation that 

will work with the local managers of Operating practices in implementing this 

Section. If disputes occur under this Agreement they may be addressed 
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directly with the appropriate Direcfor of Labor Relations and the General 

Chairman for expeditious resolution. 

C) It is understood that familiarization required pursuant to this agreement will 

be accomplished by calling a qualified engineer, peer engineer, (or qualified 

Manager of Operating Practices) to work with an engineer called for service 

on a geographical territory not familiar to the engineer. 

d) Engineers who work their assignment accompanied by an engineer taking 

a familiarization trip shall be paid one (1) hour at the pro rata rate, in addition 

to all other earnings for each tour of duty. This payment shall not be used to 

offset any extra board payments. The provisions of 3 (a) and (b) Traininq 

Conditions of the System Instructor Engineer Agreement shall apply to the 

regular engineer when the engineer taking the familiarization trip operates 

the locomotive. 

e) Locomotive Engineers will not be required to make the decision on whether 

or not an engineer being familiarized is sufficiently familiarized for the 

territory. 

Section 12: Protection 

a) The provisions of Section 7 of Article IX of the May 19,1986 Agreement shall 

_ apply to employees adversely affected by the application of this Agreement 

for wage protection and relocation benefits. 

b) Employees with New York Dock merger salary protection will be permitted 

, to retain that protection while at the same time opting far relocation benefds 

pursuant to Section 7 of Article IX of the May 19,1986 National Agreement. 

c) Section 3 of New York Dock permits engineers to elect which labor protection 

they wish to be protected under. By agreement between the parties, 

engineers may elect the protection governing this agreement and then switch 

to the number of years remaining under New York Dock or remain under 

New York Dock and switch to the remainder of the protection that this 
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agreement provides. Pursuant to New Yo* Dock and Washington Job 

protection provisions an engineer may not receive duplicate benefits or count 

protection payments under another protection provision toward their test 

period aversge. 

Section 13: Temporary Lodging - 

If, as a consequence of this transaction an employee is unable to hold a position at the 

original location, and is required to relocate to follow the work to Dolores, temporary 

lodging at the Company lodging facility in tong Beach will be provided for a period of up 

to ninety (90) calendar days. This benefii Is intended to apply only to those employees who 

actually relocate. 

section 14: Savings Clause 

'The parties recognize that this Agreement was reached pursuant to Article IX of Arbitration 

Award 458, effective May 16,1986, and agree that all agreements, side letter agreements, 
moratoriums, and understandings of the December 1, 1907, Southem Pacific Western 

Lines Modification Agreement, will remain in full force and effect subject to their terms 

unless specifically changed and/or modified by this Agreement and shall be subject to 

change pursuant to the Raihvay Labor Act, as amended. 

action 15: Effective Date 

The cameiwill give the General Chairman fdeen (1 5) days' written notice of b intent to 

implement this agreement. 
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MEMORANDUM OF AGREEMENT 
#7112011248 

(920.40-35) 

Between 

UNION PACIFIC RAILROAD COMPANY 

And 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

SANTA TERESA INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated December 
23, 2011, wherein it advised its intent to establish new interdivisional unassigned 
(pool) through freight service between Tucson, Arizona and Santa Teresa, New 
Mexico - Santa Teresa, New Mexico and Vaughn, New Mexico, and Santa Teresa and 
Alpine and Pecos, Texas pursuant to Article IX, "Interdivisional Service", of the 1986 
BLE National Agreement, the parties agree the following shall apply to this new 
service: 

Section 1. Interdivisional Service. Union Pacific may establish the 
following new pool freight operations: 

I. Tucson, Arizona - Santa Teresa, New Mexico and EI Paso, Texas. 

A. Home terminal for this run will be Tucson, Arizona. 

B. Away-from-home-terminals for this run will be: 

1. Santa Teresa, New Mexico; and 
II. EI Paso, Texas. 

C. Length of runs. 

1. Tucson - Santa Teresa: 288 miles. 
2. Tucson - EI Paso: 310 miles. 

2. Santa Teresa, New Mexico - Vaughn, New Mexico. 

A. Home terminal for this run will be Santa Teresa, New 
Mexico. 

IIlData/Word/Santa Teresa ID Pool rrcight Operations BLET MOA #7 112011248, 920.40·35 
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B. Away-from-home-terminal for this run will be: Vauglm, New 
Mexico. 

C. Length of run will be: 251 miles. 

3. Santa Teresa, New Mexico - Alpine and Pecos, Texas. 

A. Home terminal for this run will be Santa Teresa, New 
Mexico. 

B. Away-from-home-terminals for this run will be: 
i. Alpine, Texas; and 
ii. Pecos, Texas. 

C. Length of runs. 
I. Santa Teresa - Alpine: 242 miles 
2. Santa Teresa - Pecos: 232 miles 

Section 2. Terminals for Run. (a). Tucson, Arizona, shall be the home 
terminal for employees working between Tucson and Santa Teresa or between 
Tucson and El Paso. This pool shall operate as one (1) pool, unless the Carrier elects 
to separate this operation and operate it as two (2) separate pools. Santa Teresa, 
New Mexico and El Paso, Texas shall be the away-from-home terminals for Tucson 
based crews. 

(b). Santa Teresa, New Mexico shall be the home terminal for employees 
working between Vaughn, New Mexico. Vaughn, New Mexico shall be the away
from-home terminals for Santa Teresa based crews. 

(c) Santa Teresa, New Mexico shall be the home terminal for employees 
working between Santa Teresa and Alpine, Texas or between Santa Teresa and 
Pecos, Texas. This pool shall operate as one (1) pool, unless the Carrier elects to 
separate this operation and operate it as two (2) separate pools. Alpine, Texas and 
Pecos, Texas shall be the away-from-home terminals for Santa Teresa based crews. 

(d) The Santa Teresa terminal limits will be designated as Mile Post 1267.50 
on the west end and Mile Post 1285.50 will be the designated limits on the east end 
of Santa Teresa. 

Section 3. Miles of Run. Crews working in this interdivisional service will 
be allowed the following miles: 

A. The miles run between Tucson - Santa Teresa/El Paso is 288/310 
miles. 

B. The miles run between Santa Teresa - Vaughn is 251 miles. 

HfDatallVord/Santa Teresa ID 1'001 Freight Operations IlLET MOA #7112011248, 920.40-35 
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C. The miles run between Santa Teresa - Alpine/Pecos is 242/232 
miles. 

Section 4. Rates of Pay, Rules and Working Conditions. Except as set 
forth herein, applicable provisions of the Agreement between the Union Pacific 
Railroad and the Brotherhood of Locomotive Engineers & Trainmen covering the 
UP /SPWL and provisions of National BLE/BLET Agreements shall apply. 

(a) A trip rate will be developed in accordance with Article Vofthe 
December 16, 2003 BLE National Agreement for engineers 
working on runs established pursuant to this Agreement. 

Section 5. Overtime. Employees operating in this freight service will be 
allowed overtime after actual miles run divided by 16.25 overtime divisor pursuant 
to Article IV, Section 2 of the November 1, 1991 PEB 219 BLE National Agreement. 

Section 6. Transportation. Transportation will be provided in 
accordance with Section (2) (c) of Article IX of the May 19, 1986 BLE National 
Agreement. 

Section 7. On and Off Duty Points. The Carrier will designate the on- and 
off-duty points for crews in this service pursuant to Article VI, Section A, 2 of the 
1999 BLE Southwest Hub Agreement and Article IX, Section 2 (c) of the 1986 BLE 
National Agreement. Such on and off duty points will have appropriate facilities as 
currently required by the controlling collective bargaining agreement. 

Section 8. Meal Allowance and Eating En Route. Meal allowances at the 
away from home terminal will be governed by Article IX, Section 2 (d) of the 1986 
BLE National Agreement. Meals enroute for not stopping to eat enroute will be 
governed by Article IX, Section 2 (e) of the 1986 BLE National Agreement. 

Section 9. Suitable Lodging. Suitable lodging will be provided by the 
Carrier in accordance with Section 1 of Article II of the June 25, 1964 National 
Agreement. 

Section 10. Extra Boards. The Carrier may establish guaranteed extra 
board(s) at Santa Teresa, New Mexico pursuant to Attachment "A" of the BLE and 
UP /SPWL November 3, 1997 Modifications Agreement. 

Section 11 . Hours-of-Service Relief. Turnaround service/hours of service 
relief shall be handled by the extra board, if available, prior to using pool crews. 
Employees used for this service may be used for multiple trips in one tour of duty in 
accordance with the designated collective bargaining agreement. Nothing in this 
agreement prevents the use of other crews to perform work currently permitted by 
prevailing agreements, including, but not limited to yard crews performing hours of 
service relief within the road/yard zone, ID crews performing service and 

3 
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deadheads between terminals, road switchers handling trains within their zones 
and using a crew from a following train to work a preceding train. 

Section 12. Employee Protection. Employees adversely affected by the 
initial implementation of this interdivisional service will be afforded the protection 
benefits provided in Section 7 of Article IX of the May 19, 1986 BLE National 
Agreement. 

Section 13. Implementation & Effective Date. (a) The construction of the 
Santa Teresa run through fueling and intermodal facilities are anticipated to be 
completed in various stages in the calendar years of 2013 and 2014. Accordingly, 
this agreement will be effective upon completion and opening of the operations at 
Santa Teresa. The Carrier shall give the General Chairman at least thirty (30) days 
advance notice of its desire to implement this Agreement. 

(b) CMS will pre-advertise the assignments for the newly established pools 
for seven (7) days so that employees may submit their application/bid and the 
assignments and notifications can be made in advance of implementation of the 
service. Thereafter, employees who have a standing application on file with CMS for 
this interdivisional service will be assigned in accordance with the applicable 
seniority assignment rules. 

Signed at /l1).{EYILL E. CA 
) 

FOR THE BROTHERHOOD OF LOCOMOTIVE 

'"l 'R5& TRAI '" 

D.W. Hannah 
General Chairman 

FOR THE UNION PACIFIC 
RAILROAD COMPANY: 

~= F.A. Tamisiea 
Director Labor Relations 

R.P. Guidry 
General Director 
Labor Relations 
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Mr. D.W. Hannah 
General Chairman BLET 
404 North 7'" Street, Suite A 
Colton, CA. 92324-2941 

Dear Sir: 

Side Letter No 1 
December 1, 2012 

This has reference to our negotiations relative to the Santa Teresa Interdivisional 
Service Agreement to establish unassigned (pool) through freight service between Tucson -
Santa Teresa/EI Paso, EI Paso - Vaughn, EI Paso - Alpine/Pecos. 

Provisions contain in this Side Letter No. 1 are contingent upon a successful 
ratification and execution of this Interdivis ional Agreement on or before December 1, 2012. 
The signing of the Interdivisional Agreement by all parties on or before December 1, 2012 is 
considered successful execution thereof. However, in the event the parties do not reach a 
voluntary accord and arbitration becomes necessary, it is understood that the Carrier 
reserves the right to revert to and argue that the arbitrator must impose the terms set forth 
in its original ID proposal (january 5, 2012) and so doing will not prejudice the position of 
either party. 

Consistent with the terms, conditions and timeliness outlined above, the following is 
agreed to in connection with and will modify Section 4 of the Santa Teresa Interdivisional 
Agreement as follows: 

Section 4. Rates of Pay, Rules and Working Conditions. Except as set 
forth hel'ein, applicable provisions of the Agl'eement between the Union 
Pacific Railroad and the Brotherhood of Locomotive Engineers & 
Trainmen covering the UP /SPWL and provisions of the National BLE 
Agreements shall apply. 

(a) In lieu of developing cun'ent data for a trip rate test 
period, or by the permissibility to use a comparable nm/pool, 
if any, in accordance with Article V - "Pay System 
Simplification" of the December 16, 2003 BLE National 
Agreement, a tl'ip rate may be established for each of the new 
pools as follows: 

(i) Crews operating between Santa Teresa -
Vaughn and Santa Teresa - Alpine/Pecos an 
additional twenty-two (22) miles will be added 
to the trip rates of the existing pools EI Paso -
Vaughn and EI Paso - Alpine/Pecos and these 
new trip rates will be used for the new runs 
established between Santa Teresa - Vaughn 
and Santa Teresa - Alpine/Pecos. 

H/DataJlVord/Santa Teresa ID Pool Freight Operat ions DLET MOA #7 112011248,920.40-35 
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(ii) The existing Tucson - EI Paso tl'ip I'ate will 
cOl'l'espondingly be reduced by twenty-two 
(22) miles and this new tl'ip rate will be used 
fol' crew opel'ating on the new rtm between 
Tucson - Santa Tel'esa. 

(iii) Cl'ews opel'ating between Tucson - EI Paso will 
continue to I'eceive the existing tl'ip I'ate when 
opel'ating to/fl'om EI Paso. 

(b) It is undel'stood the development of tl'ip rates under this 
Section 4 fol' the new runs is without prejudice to Al'ticle V of 
the 2003 BLE National Agl'eement and without pl'ejudice to 
taIdng into account the pay elements that wel'e included in 
the pl'evious trip I'ates fol' the existing pools between Tucson -
EI Paso, EI Paso - Vaughn and El Paso - Alpine/Pecos. 
Accol'dingly, eithel' pal'ty may request I'eview and adjustment 
of said tl'ip I'ates pUl'suant to Section 8 - "Matel'ial Changes", of 
Pal't B of Al'ticle V of the 2003 BLE National Agreement. 

It is understood and agreed this Side Letter No.1 is limited to Interdivisional 
Service established pursuant to this Agreement in connection with Carrier's January 
5, 2012 Notice as provided by Article IX of the May 19, 1986 BLE Award/National 
Agreement. 

If you agree with the terms and conditions outlined above, please indicate by 
affixing your signature in the space provided below. 

Agreed: 

JdJJ F.A. Tamisiea 
D.W. Hannah Director - Labor Relations 
General Chairman BLET 
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Mr. D.W. Hannah 
General Chairman BLET 
404 North 7th Street, Suite A 
Colton, CA. 92324-2941 

Deal' Sir: 

Side Letter No 2 
December 1, 2012 

This has reference to our negotiations relative to the Santa Teresa Interdivisional 
Service Agreement to establish unassigned (pool) through freight service between Tucson -
Santa Teresa/EI Paso, EI Paso - Vaughn, EI Paso - Alpine/Pecos. 

Provisions contain in this Side Letter No. 2 are contingent upon a successful 
ratification and execution of this Interdivisional Agreement on or before December 1, 2012. 
The signing of the Interdivisional Agreement by all parties on or before December 1, 2012 is 
considered successful execution thereof. However, in the event the parties do not reach a 
voluntary accord and arbitration becomes necessary, it is understood that the Carrier 
reserves the right to revert to and argue that the arbitrator must impose the terms set forth 
in its original ID proposal (january 5, 2012) and so doing will not prejudice the position of 
either party. 

Consistent with the terms, conditions and timeliness outlined above, the following is 
agreed to in connection with and will modify Section 5 of the Santa Teresa Interdivisional 
Agreement as follows: 

Section 5. Overtime. (a) Employees will be allowed overtime pursuant to 
Article II, A, G, 4, 5 & 6 of the May 13, 2004 BLE/UP Agreement Modifications 
and June 3, 2004 BLE/UP Understanding which reads as follows: 

"4. Effective May 16, 2006, engineers who have an 
engineer/tl'ain service seniority date subsequent to October 31, 
1985, and pl'ior to July 2, 2004, or were in engineer training class 
on July 1, 2004, and are assigned to or worldng on through 
freight runs that payment of overtime governed by Section G, 
Paragraph 3.b. of this Article V shall have theil' overtime 
commence when their on-duty time is in excess of 12 hours." 

"5. Employees hired after July 1, 2004, shall be paid overtime 
in accordance with the National Rules governing same in and in 
the same mannel' previously paid on the Union Pacific prior to 
the merger." 

"6. When overtime, initial terminal delay and final terminal 
delay accl'lle on the same trip, allowance will be the combined 
initial and final terminal delay time, or overtime, whichever is 
the gl'eater." 
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During the August 7, 2012 meeting we discussed the July 1, 2004 engineer 
eligible seniority date for purposes of calculating overtime for engineers noted in 
the above BLE May 2004 Agreement. In conjunction with these discussions 
engineers who have a seniority date on or before October 1, 2004 shall be allowed 
the overtime set forth in Article II, A, G, 4, 5 & 6 of the May 13, 2004 BLE/UP 
Agreement Modifications and the June 3, 2004 BLE/UP Understanding concurrent 
with the effective date of this interdivisional agreement. Engineers who have a 
seniority date after October 1, 2004 shall be paid overtime in accordance with the 
National Rules. 

It is understood and agreed this Side Letter No.2 is limited to Interdivisional 
Service established pursuant to this Agreement in connection with Carrier's January 
5, 2012 Notice as provided by Article IX of the May 19, 1986 BLE Award/National 
Agreement. 

If you agree with the terms and conditions outlined above, please indicate by 
affixing your signature in the space provided below. 

Agreed: 

F.A. Tamisiea 
D.W. Hannah Director - Labor Relations 
General Chairman BLET 
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Mr. D.W. Hannah 
General Chairman BLET 
404 North 7th Street, Suite A 
Colton, CA. 92324-2941 

Dear Sir: 

Side Letter No 3 
December 1, 2012 

This has reference to our negotiations relative to the Santa Teresa Interdivi sional 
Service Agreement to establish unassigned (pool) through freight service between Tucson -
Santa Teresa/El Paso, El Paso - Vaughn, EI Paso - Alpine/Pecos. 

Provisions contain in this Side Letter No. 3 are contingent upon a successful 
rat ification and execution of this Interdivisional Agreement on or before December 1, 2012. 
The signing of the Interdivisional Agreement by all parties on or before December 1, 2012 is 
considered successful execution thereof. However, in the event the parties do not reach a 
voluntary accord and arbitration becomes necessa ry, it is understood that the Carrier 
reserves the right to revert to and argue that the arbitrator must impose the terms set forth 
in its original ID proposal (January 5, 2012) and so doing will not prejudice the position of 
either party. 

Consistent with the terms, conditions and timeliness outlined above, the following is 
agreed to in connection with and will be included in the negotiated Santa Teresa 
Interdivisional Agreement as follows: 

(a) Calling Time. Both home terminal EI Paso and Santa Teresa wad 
crews and away from home terminal Tucson crews, except for EI Paso 
yard engineers, will be allowed a two (2) hour call, if practicable, pl'ior 
to the required on duty time irrespective if called to duty at Santa 
Teresa or EI Paso respectively. 

It is understood and agreed this Side Letter No.3 is limited to Interdivisional 
Service establi shed pursuant to this Agreement in connection with Carrier's January 
5, 2012 Notice as provided by Article IX of the May 19, 1986 BLE Award/National 
Agreement. 

If you agree with the terms and conditions outlined above, please indicate by 
affixing your signature in the space provided below. 

Agreed: Yours truly, 
~::------

FA Tamisiea 
D.W. Hannah Director - Labor Relations 
General Chairman BLET 
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Mr. D.W. Hannah 
General Chairman BLET 
404 North 7'" Street, Suite A 
Colton, CA. 92324-2941 

Dear Sir: 

Side Letter No 4 
December 1, 2012 

This has reference to Olll' negotiations relative to the Santa Teresa Interdivisional 
Service Agreement to establish unassigned (pool) through freight service between Tucson -
Santa Teresa/EI Paso, EI Paso - Vaughn, EI Paso - Alpine/Pecos. 

Provisions contain in this Side Letter No. 4 are contingent upon a successful 
ratification and execution of this Interdivisional Agreement on or before December 1, 2012. 
The signing of the Interdivisional Agreement by all parties on or before December 1,2012 is 
considered successful execution thereof. However, in the event the parties do not reach a 
voluntary accord and arbitration becomes necessary, it is understood that the Carrier 
reserves the right to revert to and argue that the arbitrator must impose the terms set forth 
in its original ID proposal Uanuary 5, 2012) and so doing will not prejudice the position of 
either party. 

Consistent with the terms, conditions and timeliness outlined above, the following is 
agreed to in connection with and will be included in the negotiated Santa Teresa 
Interdivisional Agreement as follows: 

(a) EI Paso Zone 2 engineers shall be afforded pl"ior rights to the home 
terminal Santa Teresa - Vaughn and Santa Teresa - Alpine/Pecos pool 
assignments which shall be filled from the common dovetail Zone 2 
roster plll"suant to Article II, D, 4 of the BLE Southwest Hub Agl"eement 
dated fun 15, 1999. 

It is understood and agreed this Side Letter No.3 is limited to Interdivisional 
Service established pursuant to this Agreement in connection with Carrier's January 
5, 2012 Notice as provided by Article IX of the May 19, 1986 BLE Award/National 
Agreement. 

If you agree with the terms and conditions outlined above, please indicate by 
affixing your signature in the space provided below. 

Agreed: Yours truly, 

F.A. Tamisiea 
D.W. Hannah Director - Labor Relations 
General Chairman BLET 
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Side Letter No 5 
December 1, 2012 

Mr. D.W. Hannah 
General Chairman BLET 
404 North 7th Street, Suite A 
Colton, CA. 92324-2941 

Dear Sir: 

This has reference to our negotiations relative to the Santa Teresa Interdivisional 
Service Agreement to establish unassigned (pool) through freight service between Tucson -
Santa Teresa/EI Paso, El Paso - Vaughn, EI Paso - Alpine/Pecos. 

Provisions contain in this Side Letter No. 5 are contingent upon a successful 
ratification and execution of this Interdivisional Agreement on or before December 1, 2012. 
The signing of the Interdivisional Agreement by all parties on or before December 1, 2012 is 
considered successful execution thereof. However, in the event the parties do not reach a 
voluntary accord and arbitration becomes necessary, it is understood that the Carrier 
reserves the right to revert to and argue that the arbitrator must impose the terms set forth 
in its originallD proposal Oanuary 5, 2012) and so doing will not prejudice the position of 
either party. 

Consistent with the terms, conditions and timeliness outlined above, the following is 
agreed to in connection with and will be included in the negotiated Santa Teresa 
Interdivisional Agreement as follows. The following does not waive UP's position or 
arbitration precedent, nor will it be cited or set any precedent in future interdivisional runs 
established pursuant to Article IX of the 1985 National Agreement regarding non-payment 
of transportation miles/allowances when crews are transported to/from their on- and off
duty points. 

(a.) A Tucson pool freight crew who works (including combination work and 
deadhead) into one of the dual away-from-home terminals (either Santa 
Teresa or EI Paso), is relieved at that point and thereafter called for a 
return working/service trip to Tucson at the other dual away-from-home 
terminal (Santa Teresa/EI Paso) will be compensated one (1) hour at the 
pro rata rate of pay. 

(b.) The one (1) hour allowance outlined herein is not payable when a Tucson 
crew reports for duty at the same away-from-home terminal (Santa 
Teresa/EI Paso) that he/she was previously relieved for the return 
working/service trip to Tucson. 

Example 1 - Payment of one (1) hour allowance: 

A Tucson crew operates a train from his/her home terminal to Santa 
Teresa, and goes off duty at Santa Teresa. After obtaining rest, the 
Tucson crew is then called to operate a train out of El Paso to Tucson. 
This Tucson crew will be allowed the one (1) hour at the pro rata rate 
for reporting at El Paso. 
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Example 2 - Non-payment of one (1) hour allowance: 

A Tucson crew operates a train from his/her home terminal to Santa 
Teresa, and goes off duty at Santa Teresa. After obtaining rest, the 
Tucson crew is then called to operate a train out of Santa Teresa to 
Tucson. This Tucson crew is not allowed the one (1) hour payment. 

Example 3 - Non-payment of one (1) hour allowance: 

A Tucson crew deadheads separate and apart from his/her home 
terminal to Santa Teresa, and goes off duty at Santa Teresa. After 
obtaining rest, the Tucson crew is then called to operate a train out of 
El Paso to Tucson. This Tucson crew is not allowed the one (1) hour 
payment. 

(d.) The one (1) hour arbitrary allowance set forth herein will be subject to 
future cost of living and wage increases. 

It is understood and agreed this Side Letter No.5 is limited to Interdivisional 
Service established pursuant to this Agreement in connection with Carrier's January 
5, 2012 Notice as provided by Article IX of the May 19, 1986 BLE National 
Award/ Agreement. Accordingly, this Side Letter No.5 will not apply at any other 
location nor considered a precedent in any other discussion or dispute resolution. 

If you agree with the terms and conditions outlined above, please indicate by 
affixing your signature in the space provided below. 

Agreed: Yours truly, 

JtLJ @~-~, 
F.A. Tamisiea 

D.W. Hannah Director - Labor Relations 
General Chairman BLET 
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MEMORANDUM OF AGREEMENT 
#71 ______ 48 

(920.40-35) 

Between 

UNION PACIFIC RAILROAD COMPANY 

And 

DRAFT 3 
(10-18-2013) 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

YERMO - WEST COLTON 
YUMA - WEST COLTON 

INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated July 17, 
2013, wherein it advised its intent to establish new unassigned (pool) through 
freight service between Yermo, Califomia and West Colton, California and 
Between Yuma, Arizona and West Colton, California pursuant to Article IX, 
"Interdivisional Service", of the 1986BLE National Agreement, the parties agree 
the following shall apply to this new service: 

Section 1. Interdivisional Service. Union Pacific may establish the 
following new pool freight operations: 

1. Yermo, California - West Colton, California. 

A. Home terminal for this run will be Yermo, California. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 

C. The length of this run is 97 miles (Basic Day). 

2. Yuma, Arizona - West Colton, California. 

A. Home terminal for this run will be Yuma, Arizona. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 
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C. The length of this run is 198 miles. 

Note: As in the 1986 BLE National Agreement and this 
Agreement, the term interdivisional service includes 
interdivisional, interseniority district, intradivisional and/or 
intraseniority district service. 

Section 2. Terminals for Run (a) Yermo, California, shall be the home 
terminal for employees working between Yermo and West Colton and manned by 
employees from the Los Angeles Hub. West Colton shall be the away-from
home terminals for Yermo based crews. 

(b) Yuma, Arizona shall be the home terminal for employees working 
between Yuma and West Colton and manned by employees from the Los 
Angeles Hub. West Colton shall be the away-from-home terminal for Yuma 
based crews. 

Section 3. Miles of Run Crews working in this interdivisional service 
will be allowed the following miles: 

A. The miles run between Yermo - West Colton is 97 miles for 
Which a Basic Day is paid. 

B. The miles run between Yuma - West Colton is 198 miles. 

Note: The mileages specified above are subject to final verification by 
the parties. 

Section 4. Rates of Pay, Rules and Working Conditions. Except as 
set forth herein, applicable provisions of the Agreement between the Union 
Pacific Railroad and the Brotherhood of Locomotive Engineers & Trainmen 
covering the UP/SPWL and provisions of National BLE/BLET Agreements shall 
apply. 

(a) The existing trip rates currently established for the West 
Colton/Mira Loma to Yermo and West Colton/Mira Loma to 
Yuma pool freight Tuns shall be applied to the new runs 
established under this agreement. 

Note: This Agreement shall not serve to mOdify, amend or restrict 
any existing rights of the Carrier including, but not limited to, Article 
III (A.) of the UP/SP BLET Los Angeles Hub Merger Implementing 
Agreement concerning trains originating or terminating at Mira 
Loma, California. 

Section 5. Overtime. Employees operating in this freight service will 
be allowed overtime after actual miles run divided by 16.25 overtime divisor 
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pursuant to Article IV, Section 2 of the November 1,1991 PEB 219 BLE National 
Agreement. 

Section 6. Transportation. Transportation will be provided in· 
accordance with Section (2) (c) of Article IX of the May 19, 1986 BLE National 
Agreement. 

Section 7. On and Off Dutv Points. The Carrier will designated the 
on- and off-duty points for crews in this service pursuant to Article VI, Section A, 
2 of the 1998 BLE Los Angeles Hub Agreement and Article IX, Section 2 (c) of 
the 1986 BLE National Agreement. Such on and off duty points will have 
appropriate facilities as currently required by the controlling collective bargaining 
agreement. 

Section 8. Meal Allowance and Eating En Route. Meal allowances 
at the away from home terminal will be governed by Article IX, Section 2 (d) of 
the 1986 BLE National Agreement. Meals enroute for not stopping to eat enroute 
will be governed by Article IX, Section 2 (e) of the 1986 BLE National Agreement. 

Section 9. Suitable Lodging. Suitable lodging will be provided by the 
Carrier in accordance with Section 1 of Article II of the June 25, 1964 National 
Agreement. 

Section 10. Extra Boards. The Carrier may establish and/or consolidate 
guaranteed extra board(s) pursuant to Attachment "AI> of the BLE and UP/SPWL 
November 3, 1997 Modifications Agreement. 

To maximize and maintain efficiencies, extra boards may be established 
or combined with existing extra boards at Yermo, Yuma and Colton to protect 
vacancies, etc. in the newly established Yermo to Colton and Yuma to Colton 
interdivisional corridors in addition to other work protected from that source of 
supply. 

If a single/combined engineer's extra board is established at Yuma, 
Arizona said extra board will be manned from both the Los Angeles and 
Southwest Hubs on a 50/50 percentage basis. 

Section 11 . Hours-at-Service Relief. Turnaround service/hours of 
service relief shall be handled by respective extra boards (Yermo, Yuma or 
Colton), if available and based on efficiency, prior to using pool crews. 
Employees used for this service may be used for multiple trips in one tour of duty 
in accordance with the designated collective bargaining agreement. Nothing in 
this agreement prevents the use of other crews to perform work currently 
permitted by prevailing agreements, including, but not limited to yard crews 
performing hours of service relief within the road/yard zone, ID crews performing 
service and deadheads between terminals, road switchers handling trains within 
their zones and using a crew from a following train to work a preceding train. 
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Section 12. Employee Protection. Employees adversely affected by 
the initial implementation of this interdivisional service will be afforded the 
protection benefits provided in Section 7 of Article IX of the May 19. 1986 BLE 
National Agreement. 

Section 13. Implementation. On the effective date of this agreement. 
the Carrier will post a bulletin for this interdivisional service, Thereafter. 
employees who have a standing application on file with CMS for this 
interdivisional service will be assigned in accordance with the applicable seniority 
assignment rules, 

Section 14. Effective Date. 
Chairman seven (7) days' written 
Agreement. 

The Carrier shall give the General 
notice of Its desire to implement this 

Signed at _______ • this __ day of ________ , 

FOR BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS & TRAINMEN 

D. W. Hannah 
General Chairman 

FOR UNION PACIFIC 
RAILROAD COMPANY: 

D. B. Foley 
Director Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 

Mr. D. W. Hannah 
General Chairperson 

Building America 

----------------------, 2013 

Side Letter 1 - Overtime 
File #71 ______ 48 

(920.40-36) 

Brotherhood of Locomotive Engineers 
And Trainmen 

1902 Orange Tree Lane, Suite #120 
Redlands, CA 92374 

Dear Sir: 

This refers to our August 13, 2013, conference wherein we discussed 
Union Pacific's July 17, 2013, notice to establish interdivisional service between 
Yermo and West Colton, California, and between Yuma, Arizona and West 
Colton, California, pursuant to Article IX of the May 19, 1986 BLE National 
Agreement. 

The following modification of Section 5 contained in the aforementioned 
interdivisional service agreement will not prejudice the position of either party will 
not be referred to in connection with any other case, agreement (Local and/or 
National) and/or dispute resolution in any forum. 

Section 5. Overtime. 

(a) Employees will be allowed overtime pursuant to Article II, 
A, G, 4, 5 & 6 of the May 13, 2004 BLE/UP Agreement 
Modifications and June 3, 2004 BLE/UP Understanding which 
reads as follows: 

4. Effective May 16,2006, engineers who have 
an engineer/train service seniority date 
subsequent to October 31, 1985, and prior to July 
2, 2004, or were in engineer training class on July 
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1, 2004, and are assigned to or working on 
through freight runs that payment of overtime 
governed by Section G, Paragraph 3.b. of this 
Article V shall have their overtime commence 
when their on-duty time is in excess of 12 hours." 

5. Employees hired after July 1, 2004, shall be 
paid overtime in accordance with the National 
Rules governing same in and in the same manner 
previously paid on the Union Pacific prior to the 
merger." 

6. When overtime, initial terminal delay and 
final terminal delay accrue on the same trip, 
allowance will be the combined initial and final 
terminal delay time, or overtime, whichever is the 
greater. 

During the August 13, 2013, meeting we discussed the July 1, 2004, 
engineer eligibility seniority date for purposes of calculating overtime for 
engineers noted in the above BLET May 2004 Agreement. In conjunction with 
these discussions engineers who have a seniority date on or before October 1, 
2004, shall be allowed the overtime set forth in Article II, A, G, 4, 5 & 6 of the 
May 13, 2004 BLET/UP Agreement Modifications and the June 3, 2004 BLET/UP 
Understanding concurrent with the effective date of this interdivisional 
agreement. Engineers who have a seniority date after October 1, 2004 shall be 
paid overtime in accordance with the National Agreement Rules. 

It is further understood and agreed nothing in this Side Letter 1 or 
Interdivisional Agreement is intended to restrict any existing rights of the Carrier 
including, but not limited to, assignments, rates of pay, incidental work, 
combining deadhead and service, hours of service relief, overtime divisors, 
training, etc. as outlined in controlling agreements. Further, the terms outlined 
herein are limited to Interdivisional Service established pursuant to this 
Agreement in connection with Carrier's July 17, 2013. notice served under Article 
IX of the May 19, 1986 BLET National Agreement. 

If you agree with the terms and conditions outlined above, please indicate 
by affixing your signature in the space provided below. 

Agreed: Yours truly, 

Bill Hannah D. B. Foley 
General Chairman BLET Director - Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 

Mr. D. W. Hannah 
General Chairperson 

BLliiding America 

----------------------, 2013 

Side Letter 2 - Reverse Lodging 
File #71 ______ 48 

(920.40-36) 

Brotherhood of Locomotive Engineers 
And Trainmen 

1902 Orange Tree Lane, Suite #120 
Redlands, CA 92374 

Dear Sir: 

This refers to our August 13, 2013, conference wherein we discussed 
Union Pacific's July 17, 2013, notice to establish interdivisional service between 
Yermo and West Colton, California and between Yuma, Arizona and West 
Colton, California pursuant to Article IX of the May 19, 1986 BLET National 
Agreement. 

During this discussion you indicated some employees currently residing in 
the West Colton/Los Angeles Metroplex may be averse to moving to Yuma, 
Arizona. Respecting your constituency's wants but not relinquishing its right to 
require employees to relocate consistent with Article IX of the 1986 BLET 
National Agreement, Union Pacific will provide "reverse lodging" at the Yuma 
home terminal to employees who are regularly assigned to the YumalWest 
Colton pool living in the West Colton/Los Angeles area for a period of two (2) 
years following the date this service is implemented. Thereafter, lodging will no 
longer be provided as outlined herein. Reverse lodging at Yuma will only be 
provided to regularly assigned pool employees assigned to the YumalWest 
Colton Pool who would otherwise qualify for away from home lodging at West 
Colton. 

It is understood such reverse lodging will not be provided when the 
employee's residence is closer to Yuma than West Colton and/or on days the 
regular pool employee lays off (compensated and/or non-compensated) or is 
otherwise unavailable to perform service. The purpose of this arrangement is to 
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give employees time to determine their interest in permanently relocating to 
Yuma and/or for Union Pacific to hire and train employees from the Yuma, area 
to staff this service. 

It is further understood and agreed nothing in this Side Letter 2 or 
Interdivisional Agreement is intended to restrict any existing rights of the Carrier 
including, but not limited to, assignments, rates of pay, Incidental work, 
combining deadhead and service, hours of service relief, overtime divisors, 
training, etc. as outlined in controlling agreements. Further, the terms outlined 
herein are limited to Interdivisional Service established pursuant to this 
Agreement in connection with Carrier's July 17, 2013, notice served under Article 
IX of the May 19, 1986 BLE National Agreement. 

If you agree with the terms and conditions outlined above, please indicate 
by affixing your signature in the space provided below. 

Agreed: Yours truly, 

Bill Hannah D. B. Foley 
General Chairman BLET Director - Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 

Mr. D. W. Hannah 
General Chairperson 

Building America 

----------------------, 2013 

Side Letter 3 - Work Allocation 
File #71 ______ 48 

(920.40-36) 

Brotherhood of Locomotive Engineers 
And Trainmen 

1902 Orange Tree Lane, Suite #120 
Redlands, CA 92374 

Dear Sir: 

This refers to our October 15, 2013, conference wherein we discussed 
Union Pacific's July 17, 2013, notice to establish interdivisional service between 
Yermo and West Colton, California and between Yuma, Arizona and West 
Colton, California pursuant to Article IX of the May 19, 1986 BLET National 
Agreement. 

This will clarify Union Pacific's proposal on how work should be allocated 
at Yuma, Arizona upon the establishment of the Yuma to West Colton Pool. 

Regular assignments on the Yuma to West Colton pool would be staffed 
by Los Angeles Hub employees. 

In the event a single combined extra board is established at Yuma, 50% of 
the assignments would be allocated to Los Angeles Hub employees and 50% of 
the assignments would be allocated to Southwest employees. Extra employees 
assigned to this single combined Extra Board will, in addition to the work outlined 
in the respective Los Angeles and Southwest Hub Agreements, also protect 
vacancies and made up turns in the Yuma to West Colton pool, hours of service 
relief/turnarounds, etc. on a first in first out basis and consistent with controlling 
agreements. 
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It is further understood and agreed nothing in this Side letter 3 or 
Interdivisional Agreement is intended to restrict any existing rights of the Carrier 
including, but not limited to, assignments, rates of pay, incidental work, 
combining deadhead and service, hours of service relief, overtime divisors, 
training, etc. as outlined in controlling agreements. Further, the terms outlined 
herein are limited to Interdivisional Service established pursuant to this 
Agreement in connection with Carrier's July 17, 2013, notice served under Article 
IX of the May 19, 1986 BLE National Agreement. 

If you agree with the terms and conditions outlined above, please indicate 
by affixing your signature in the space provided below. 

Agreed: Yours truly, 

Bill Hannah D. B. Foley 
General Chairman BlET Director - labor Relations 
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Clarification on work allocation - YumaNermo to West Colton Interdivisional Service 
Proposal 
David B. Foley to: dwh, Kristeen L. Clough, Doreen Coffman 10/18/201311:09AM 
Cc: Randy P. Guidry, Michael D. Phillips, Patrick G. Kenny, Vanessa L. Warren, 

Rebecca L. Cates 
~--

Bill 

Reference our October 15, 2013 meeting wherein we discussed the Carrier's July 17, 2013 Interdivisional 
Service Notice. Please note the inclusion of Side Letter No.3 clarifying work allocation. If you have any 
questions, please feel free to contact me or Mr. Guidry at your convenience. 

1 attachment 

~ 
20131018090725839.pdf 

Dave Foley 
Director - Labor Relations 

(916) 789-6345 
(402) 639-1443 - Cell 
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BOARD OF ARBITRATION No. 598 

 

CARRIER’S REBUTTAL 
 

*   *   *   *   *   *   *   *   * 

 

A thorough reading of BLET’s Submission will show that it actually supports UP. 

BLET’s reference to Article IX and related precedent eviscerates any New York Dock 

argument with respect to how “new runs” are defined. With such reference, BLET 

acknowledges that Article IX, not New York Dock, is the contractual authority defining 

what is considered “new service” under that Article. Notwithstanding, whether this 

decision is an interpretation of Article IX or an interpretation of the New York Dock 

Implementing Agreement is not material to the outcome of the matter before this Board. 

Either way the issue is whether these runs are new as defined by Article IX.   

 Side Letter 3 to the Los Angeles Hub Agreement is quite clear. It permits UP to 

create “new pool operations not covered” in that Hub Agreement “per Article IX of the 

1986 National Arbitration Award.”  It is undisputed that UP has not had pool operations 

with home terminals in Yerma, California, or Yuma, Arizona, and with away from home 

terminals in West Colton, California.  Given that UP has not had these proposed new 

pool operations previously, it is difficult to understand BLET’s position that the proposed 

operations are not new.  By definition, something is new if it is different than what 
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presently exists.  To argue that these new pool operations are not new is to ignore the 

reality that they do not exist at this time.  

Even so, BLET’s “terminal flipping” argument has been soundly defeated.  

Arbitrators Zusman and Radek found that when the Carrier changes the home terminal 

of an existing Interdivisional run, it is a material change in service and constitutes “new 

service” within the meaning of Article IX. Clearly, new service as defined by Article IX is 

likewise new service in the Los Angeles Merger Agreement context. As discussed on 

pages 26 through 28 of the Carrier’s Submission, Arbitrator Zusman held: 

Public Law Board 7318, Award 20 (Carrier’s Exhibit 17) 

“ … However, the Board finds, as does the most recent Award on this 
property (Public  Law Board 7463, Radek), that when the Carrier 
changes the home terminal of an existing ID service it is a material 
change in service and constitutes new ID service. Such change is 
permissible under Article IX of the 1985 Agreement. The Organization’s 
arguments throughout this dispute of the Carrier’s ID service are not 
persuasive. The Carrier has not violated the Agreement between the 
parties. The Board is convinced from the full record and arguments 
presented that this is a “rearrangement” which is a materially different ID 
service from the service that existed prior. While the Board notes that in 
some prior awards additional adjustments were made to add a river 
route or expand train types, the central issue is that of fundamental 
removal of a home terminal. This is not a substantial recreation, but 
new service; a permissible rearrangement’ a materially different ID 
service than existed prior. …”  

 

As in the case at hand, Award 20 of Public Law Board 7318 dealt with employees 

on separate seniority districts. Employees on the seniority district working one end of a 

“double-ended pool” out of Nashville, Tennessee, were consolidated into the opposite 

pool of employees from the other seniority district working out of Birmingham, Alabama. 

Afterward, employees on both seniority districts operated from the single consolidated 
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Birmingham pool to Nashville on a first in first out basis. Their work allocation was 

traditionally based and so assigned. They operated “on the same track” as before, 

had “the same mileage” payments as before and went into and “out of the same two 

terminals” as before. Award 20 of Public Law Board 7318 could not be more on point. 

Having clearly established that UP’s proposed service is in fact “new service,” all other 

citations by BLET become moot or supportive of UP’s actions.  

A BLET reference that directly supports UP’s position is the “Fredenberger 

Award” (PLB 3800, Award 1) showcased on page 22 of its submission. UP could argue 

the Fredenberger Award did not interpret the 1971 BLET National Agreement. Rather it 

dealt with the January 27, 1972 UTU National Agreement. And as Article IX of 1986 

BLET and 1985 UTU National Agreements superseded the 1971 BLET and 1972 UTU 

National Agreements in this regard, the Fredenberger Award would have no bearing on 

this case. UP could further argue that the situation presented in PLB 3800, Award 1, 

involved no change whatsoever in the run involved, including no change in home 

terminals.  Those would be true and valid arguments. However, a better argument for 

UP would be to use BLET’s Exhibit (BLET Appx. 87) as direct support for UP’s 

position. BLET fails to mention that Arbitrator LaRocco actually upheld BNSF’s position 

in the corresponding BLET dispute while interpreting and applying the corresponding 

1971 BLET National Agreement. Contrary to Arbitrator Fredenberger’s determination, 

Arbitrator La Rocco held in Arbitration Board No. 446 (Carrier’s Exhibit 39) that the 

BNSF Notice dated January 16, 1984, was indeed intradivisional service as 

contemplated in the 1971 BLET National Agreement and BNSF was compliant 

therewith. The fact that Arbitrator LaRocco was Chairman and Neutral Member of the 
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1986 BLET National Agreement Disputes Committee issuing the Issue 3 interpretation 

is noteworthy when considering the weight of his Arbitration Board No. 446 Award. In 

any event, while UTU may purport to have an argument (and UTU would be wrong), 

BLET certainly does not, given that its own contract language lost on the same set of 

facts and issues.  

 BLET’s submission also cites the decisions of Arbitrators Kenis and Perkovich 

relating to the interplay between the St. Louis, North Little Rock, Kansas City, and 

Houston Hub Implementing Agreements and Article IX.  Those Awards held, based on 

the specific language of those hub implementing agreements, UP had given up its right 

to utilize the procedures of Article IX in those hubs if the new interdivisional service 

would nullify or modify any provision of the Hub Implementing Agreement. 

(BLETAppx.169.)   

 While Union Pacific continues to disagree with the Kenis and Perkovich Awards, 

they are completely irrelevant to the dispute before this Board.  As BLET acknowledges 

in its Submission (at page 13), the language of the Los Angeles Hub Implementing 

Agreement relevant here is not the same as those under review in the Kenis and 

Perkovich Awards.  Thus, as recognized by both Arbitrators Binau (BLET Appx.129-32) 

and Perkovich (BLET Appx.138-39), the reasoning of the Kenis and Perkovich Awards 

does not apply to the Los Angeles Hub Agreement.1  The Binau Award therefore 

                                                           
1 Similarly, Arbitrator Zusman found in Public Law Board No. 7577, Award No. 2, that the San 
Antonio Hub Implementing Agreement did not preclude UP from utilizing its rights under Article 
II of the 1971 National Agreement to extend switching limits in Laredo, Texas, even though 
doing so would change the terms of the San Antonio Hub Implementing Agreement (Carrier’s 

Exhibit 40) 
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rejected BLET’s argument that UP could not extend switching limits in West Colton 

under Article II of the 1971 National Agreement, despite the fact that doing so would 

change the switching limits contained in the Los Angeles Hub Agreement.  Moreover, 

while the Binau Award arose under Article II of the 1971 National Agreement, BLET is 

wrong to claim that its analysis is limited to UP’s Article II rights.  After examining the 

Los Angeles Hub Agreement language, Arbitrator Binau broadly concluded that “Article 

VI, Section C of the Los Angeles Hub Agreement preserves all national agreements 

that existed prior to the creation of the Los Angeles Hub.”  (BLET Appx.132 (emphasis 

added)).  

 BLET cannot seriously contend that UP gave up its Article IX rights when it 

entered into the Los Angeles Hub Agreement.  Not only does the Binau Award reject 

that argument, Side Letter 3 expressly preserves all of UP’s Article IX rights in the Los 

Angeles Hub.  Under Side Letter 3, UP has the absolute right to use Article IX to 

establish new pool operations in the Los Angeles Hub not covered by that Agreement.  

As shown above, UP’s proposed new pool operations are clearly not covered by the Los 

Angeles Hub Agreement and may therefore be created under Article IX. 

The next question is whether UP has met its burden under the Issue 3 “two part 

test.” Under this test, UP can establish its new pool operation so long as it is not:  (1) “a 

substantial recreation of the prior interdivisional service [(2)] designed solely to obtain 

the more favorable conditions of the 1986 National Agreement.”  (UP Exhibit 8, at 5.) As 

shown above, the change in home terminals that would be worked by UP’s proposed 
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new pool operations is not a substantial recreation of existing service under PLB 7318, 

Award 20, and PLB 7463, Award 1. 

Thus, UP has met its burden under Question 3 without even looking at whether 

the new service is “designed solely to obtain the more favorable conditions in the 1986 

National Agreement.”  This is the precise holding of Arbitrator Dana Eischen in 

Arbitration Board 468 (BLET vs. Southern Pacific now UP) (Carrier’s Exhibit 32) 

which ruled as follows:  

Arbitration Board 468 

“…In any event, however, even if arguendo BLE prevailed on the 
recreation aspect that is only one part of the two-part test developed 
by the Committee. To divest Carrier of its divested rights under Article IX 
of the 1986 National Agreement and bind it on the extended or rearranged 
run to terms and conditions for interdivisional serve established under 
Article VIII of the 1971 National Agreement, the Organization must also 
show that the recreation was “designed solely to obtain the more 
favorable conditions of the 1986 National Agreement.” 

 

“It is self evident to any sentient being that part of Carrier’s motivation, in 
proposing establishment of the extension or rearranged service was to 
avail itself of the “more favorable” conditions of Article IX. But Carrier has 
presented prima facia evidence that it had arguably bonafide reasons 
to justify the extension and rearrangement of the existing 
interdivisional service, other than solely to get out from under Article IX 
of the 1971 National Agreement and under Article IX of the 1986 National 
Agreement. The test enunciated by the Committee puts the 
Organization in a very difficult evidentiary position, but speculation, 
conjecture and suspicion regarding Carrier motives cannot 
substitute for preponderating evidence. Carrier has made a colorable 
showing that the extension or rearrangement of the existing interdivisional 
service was not designed solely to escape from the coverage of the 1971 
National Agreement. Under the test developed by the Committee, 
therefore, this Board must find that Carrier has the right to establish 
this extended or rearranged interdivisional service under terms and 
conditions prescribed in Article IX, Section 2 and 4 of the 1986 
National Agreement.’  
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 Moreover, even if a “substantial recreation” existed, BLET would still have to 

prove that the new service was “designed solely to obtain the more favorable conditions 

in the 1986 National Agreement.”  Such an argument is impossible to make for at least 

two reasons. First, UP is not obtaining “the more favorable conditions in the 1986 

National Agreement.”  As BLET concedes, the pay rates for the new service are 

identical to the old service. Nor is UP changing meal allowances or other items covered 

by Section 2 of Article IX.  Because UP is not “obtaining the more favorable conditions 

in the 1986 Agreement,” the answer to Issue 3 allows it to establish the proposed new 

pool operations.  

Finally “substantial recreations” of prior Interdivisional service are permissible 

even if they yield the “more favorable conditions” contained in the 1986 BLET National 

Agreement providing that obtaining those conditions is not the sole motivation of a 

Carrier. A “bona fide” business case can meet that test and another of BLET’s citations ( 

BLET Appx. 88) confirms that fact.     

In Award 1 from Special Board of Adjustment 6741 BNSF’s Article IX motive was 

premised on a need to address competition and increasing traffic over its limited line 

capacity.  Arbitrator O’Brien summarized BNSF motive as follows: 

“… The portion of BNSF between Wellington and Kansas City is part of 
BNSF’s “racetrack.” The racetrack is the high-speed corridor between the 
California shipping points and Chicago. BNSF, under then existing 
agreement provisions and traditional operating initiatives, is surpassing 
this line’s capacity, and the traffic levels continue to increase. Therefore, 
BNSF feels obligated to evaluate available options and prepare for 
increasing traffic in the existing track configuration. …” 
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The traffic described above is the same competitive port traffic UP mentions in its 

business case. The “racetrack” analogy by BNSF depicts UP’s Sunset Route. Arbitrator 

O’Brien rightly granted BNSF’s proposed service and terms and conditions on that 

basis. UP’s motivation is no different and no less “legitimate”. If BNSF’s business case 

met the “two part” test, UP’s should as well. 

In the instant case, UP did more than just consider agreement options. Learning 

from previous attempts to operate “long runs” following completion of the Alameda 

Corridor, UP invested heavily in its infrastructure and made huge capital improvements 

in conjunction with its current Article IX initiative. Besides recognizing the need to 

increase track capacity and velocity, how long and short runs unproductively interacted 

was also a lesson learned. Those lessons have been the driving factor in our Article IX 

discussions since February of this year. In UP’s view, its business case is made 

stronger by that fact.2 

Instead of supporting UP in this endeavor, BLET belittles any and all efficiency 

pursuits even to the point it argues against an engineer’s own interest. For example, 

BLET argues that it favors more time away from home. Because UP’s operating plan 

will reduce held away from home time, BLET argues pay is reduced. To make such an 

                                                           
2 BLET’s submission, citing excerpts of the court testimony of Randy Guidry, asserts that UP’s only basis 

for wishing to begin the proposed new pool operations are to save on labor costs, specifically, 
unnecessary pilot pay and held away from home terminal time.  Of course, eliminating the need for 
unnecessary engineers and reducing held away from home terminal pay does enhance the efficiency of 
UP’s operations, meaning that these changes are contemplated by Article IX.  Moreover, BLET’s entire 

argument is a mischaracterization of Mr. Guidry’s testimony.  In fact, Mr. Guidry repeatedly testified that, 
in addition to reducing pilot and held away time, UP’s proposal would improve velocity on the route 

between Yuma and West Colton (BLET Appx. 282-85) because the new pools will better mesh with the 
overall Los Angeles operation (BLET Appx. 285-289).   
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argument, BLET must view held away from home terminal payments (blood money as 

BLET describes) as a “more favorable condition.” Such an argument is ill-conceived on 

its face and inconsistent with the held away rule itself. The same holds true with BLET 

wanting two engineers on every train, i.e., the pilot issue. BLET is simply trying to 

construct an issue where none exist.  

UP’s proposal compensates engineers their trip mileage, overtime, held away 

from home terminal, etc, at the same rate of pay as it does today. When a pilot is used, 

his or her rate of pay is not diminished.  

Lacking any sound contractual basis for its position, BLET hopes to influence this 

Board with the speculative angst from one employee (Local Chairman Tortoricie) who, 

in all probability, would not be required to work out of Yuma or Yermo and has not had 

to work east of West Colton for some time. Moreover, given Mr. Tortoricie’s union 

employment he works as an engineer only two or three days per month (BLET Appx. 

223-224).  

In any event, BLET's arguments regarding the relative residential desirability of 

Yermo, Yuma, and West Colton are not relevant to the issues before this Board.  The 

only issue is whether the Carrier retains its rights under Article IX to institute the 

proposed interdivisional service, and those rights are not dependent on BLET's 

subjective opinion about which city is more desirable as a home or away-from-home 

terminal.  There is no question that railroad operations traverse the entire gamut of real 

estate types, but nothing in the agreements which confirm carriers the rights to 

implement their operations require that some nebulous level of residential desirability be 

met before the operations can be utilized.  
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In fact, BLET’s arguments are really an improper attack on Article IX as a whole.  

The national collective bargaining agreements that created the Carrier’s right to create 

new interdivisional service by unilateral notice to the Organization worked a balance 

between the rights of the two parties.  As explained in UP’s Opening Submission, 

railroads gained the right to create new interdivisional service without having to get 

agreement from the Organization in exchange for large pay increases and for the 

protection required by Section 7 of Article IX.  Article IX, by its inherent nature, means 

that carriers like UP will create new runs that require employees to relocate or to 

change their work assignments.  In exchange for UP having those rights, BLET receive 

protection against wage loss and financial reimbursement of any relocation expenses.  

This is the bargain struck by Article IX; BLET’s arguments are really just its way of 

complaining about the national agreement that this Board can obviously not rewrite. 

Complaints about where home terminals must be located are not new. For 

example the United Transportation Union (UTU) made identical type complaints in 

Board of Arbitration Board No. 482 (Carrier’s Exhibit 41) Rejecting UTU’s pleading in 

that case and implementing the Carrier’s proposed terms and conditions, Arbitrator 

Fredenberger held: 

“… Moreover, urges the Organization, Winslow is a town which has 
experienced little or no growth in the last thirty years and offers a 
much narrower range of goods, services and facilities compared to 
Belen which essentially is a suburb of Albuquerque. Employees 
contend that when the Carrier served its notice August 15, 1986 Notice 
designating Winslow as the home terminal for the ID service it sought to 
punish the employees for insistence upon a comparable housing 
allowance when it was anticipated employees would move to Belen. The 
Organization urges this board not to permit the Carrier to inflict such injury 
upon the employees. … 
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“… We believe the Carrier’s point is well taken that the purpose of the 
October 31, 1985 UTU National Agreement is to promote ID service 
which is more efficient and less costly to the Carrier than existing 
service. In our opinion the Carrier’s designations of Winslow as the 
single home terminal is wholly consistent with that objective. …” 

    

BLET’s negative assessment of Yermo and Yuma, i.e., high crime rates, inferior 

housing, poor education, etc., is quickly discredited. Yuma, Arizona (population 95,429 

in 2012) was ranked by Money Magazine as one of the top places to live in the United 

States. Many visiting the community return to retire in comfort or simply take advantage 

of being part of one of America’s fastest growing cities with a variety of recreational 

activities and cultural attractions3. Arizona Western College in Yuma attracts diverse 

populations of students on a local, national and global level4. As well, there is a strong 

real estate market in Yuma with many high-end and mid-range homes5 for sale. BLET’s 

description of Yuma, Arizona is simply untenable given the City’s estate-style, multi-

million dollar homes in this market. The fact many UP employees choose to live closer 

to Yermo than West Colton speaks favorably to Yermo as a home terminal. 

Turning to BLET’s proposed “Appendix A – Conditions,” the Board is respectfully 

reminded of the standards outlined in Article IX used in developing terms and conditions 

for Interdivisional Service. UP has not missed the irony and pretense of BLET’s belated 

attempt to enter into this discussion in the way it has. Damaging to BLET is the fact that 

it did not engage in any meaningful way when it had the opportunity. More damaging is 
                                                           
3
 Yuma, Arizona Chamber of Commerce, City Events, Performing Arts Internet Publications are attached as Carrier’s 

Exhibit 42 . 

4
 Internet Publications attached as Carrier’s Exhibit 43. 

5 Internet Publications attached as Carrier’s Exhibit 44. 
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the fact BLET has not explained why or how any term or condition that UP proposes 

fails to meet the requirements or intent of Article IX even though that is BLET’s primary 

role in an Article IX arbitration. Instead, BLET curiously accuses UP bad faith bargaining 

even though its proposal does not work to obtain any more favorable conditions than 

are currently applied to other Interdivisional Service.   

Again, the standards used in determining whether the Carrier’s proposal is 

proper starts with Section 1 of Article IX: 

“Section 1 – Notice 

An individual carrier seeking to establish Interdivisional Service shall 
give at least twenty days’ written notice to the organization of its desire to 
establish service, specify the service it proposes to establish and the 
conditions, if any, which it proposes shall govern the establishment of 
such service.” 

 

Read in context, because there are required conditions which the carrier must 

include, the “if any” language can only refer to any additional conditions the carrier 

wishes to include.  So long as the additional conditions proposed by the carrier satisfy 

the reasonable and practical standard of Section 2, including the requirement that “runs 

be adequate for efficient operations,” they are appropriate and are to be accepted by 

the Arbitrator.  However, the “if any” language makes clear the Carrier is under no 

obligation to propose any additional conditions except for those referenced by Section 

2; particularly if any intended efficiency is lost with that offering.   

Nothing contractually mandates the inclusion or consideration of additional terms 

and conditions. The Agreement permits the Carrier to propose additional terms and 
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conditions it deems necessary in keeping with the dominant intent of the rule - - 

efficiency. While BLET can offer suggestions - - which the Carrier may consider if they 

add to efficiency (and if it does so in good faith at the appropriate time) - - BLET 

cannot insist upon terms and conditions that make the operation inefficient or include 

pay elements beyond those specified in Article IX.   

Paragraph (f) of Section 2 provides the parties may negotiate on other terms and 

conditions of work.  From a contract construction perspective, this language is critical. It 

is only permissive.  The carrier may or may not negotiate additional terms beyond 

those required by Section 2, Paragraphs (a) through (e) and proposed by the carrier 

under the “if any” language of Section 1. Though UP has made every effort to solicit 

input in its on-property discussions, no constructive suggestions were put forth by BLET 

during the several meetings held on this subject. Beyond what was contained in UP’s 

last proposal, the parties did not agree upon any other terms and conditions. Therefore, 

BLET is precluded from seeking other terms and conditions in this forum. Because 

BLET has not taken specific exception to any term and condition specified in UP’s 

October 18, 2013 proposal (Carrier’s Exhibit 38), one must conclude by BLET’s silence 

that UP’s proposal meets Article IX requisites. BLET’s Appendix simply asks for “more.”  

In the event the parties cannot agree on matters relating to a proposed 

Interdivisional Service, as here, Section 4(a) of Article IX governs:  

“Section 4 – Arbitration 

“(a) In the event the carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions 
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referred to in Section 2 above, the parties agree that such dispute shall be 
submitted to arbitration under the Railway Labor Act, as amended, within 
30 days after arbitration is requested by either party.  The arbitration 
board shall be governed by the general and specific guidelines set 
forth in Section 2 above.” (Emphasis added) 

 

As Section 4 stipulates, the arbitration board shall be governed by the general 

and specific guidelines set forth in Section 2. The primary role of the arbitrator is to 

determine whether the Interdivisional Service, and the governing terms and conditions, 

proposed by the Carrier comply with the requirements set forth in Article IX.  

As outlined in UP’s Submission, a host of respected Arbitrators have held that 

Arbitrators are contractually precluded as a general rule from granting additional terms 

and conditions other than those outlined in Section 2. For ready reference these Awards 

are again referenced.  

Arbitrator Dana Eischen, in Arbitration Board 468 (BLET vs. Southern Pacific 

now UP) (Carrier’s Exhibit 32), states: 

“… Article IX, Section 4 (a), from which this Board derives its jurisdiction 
and authority, mandates that we “shall be governed by the general and 
specific guidelines set forth in Section 2. …”  

“… Even though the Parties granted local negotiators latitude to discuss 
and agree to conditions which might vary from the express guidelines of 
Section 2, they expressly withheld from Arbitration Boards authority to 
award terms and conditions which conflict with those set forth in Section 2 
(a) through (e). Therefore, we recognize and are bound by the very 
real express limitations imposed upon our authority. …” (Emphasis 
added) 

 

Arbitrator William Fredenberger, in Arbitration Board 493 (BLET vs Southern 

Pacific now UP) (Carrier’s Exhibit 33), states: 
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“… The Carrier contends that under Article IX Section 4 (a) of that Award 
this Board must be “… governed by the general and specific guidelines set 
forth in Section 2 above. …” 

“… We believe the Carrier has the stronger position on this issue…” 
(Emphasis added) 

 

Arbitrator William Fredenberger, in Arbitration Board 507 (UTU vs Southern 

Pacific now UP) (Carrier’s Exhibit 34), states: 

“…The Carrier maintains that a negotiated implementing agreement 
notwithstanding, this Board has no jurisdiction under Article IX, Section 4 
of the October 31, 1985 National agreement to grant increased 
compensation to employees. It requires this Board to be “… governed by 
the general and specific guidelines set forth in Section 2…” of Article IX 
…” 

“… We believe the Carrier makes a strong case on this point that as a 
general rule a Board such as this has no authority under Article IX, 
Section 4 to award or impose provisions which would result in 
increased compensation to employees….” (Emphasis added) 

 

Arbitrator Francis Quinn, in Public Law Board No. 6761 Award No. 1 (UTU vs. 

BNSF) (Carrier’s Exhibit 35), states: 

“… This Board is limited by Section 4(a) regarding any conditions 
included in an arbitrated Interdivisional Service agreement.  The 
Section 2 conditions are the only required conditions and the National 
Agreement recognizes these conditions to be both general and specific in 
nature.” (Emphasis added) 

 

 Arbitrator Robert Richter in Board of Arbitration 580 (BLET vs. UP) (Carrier’s 

Exhibit 36) states: 

“… This Board lacks authority to change rates of pay.” 
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Notwithstanding the fact BLET’s “Appendix A” is procedurally improper, many 

items therein far exceed any pay and/or working condition currently applied to 

Interdivisional Service. BLET Appendix A creates significant inefficiencies and/or fails to 

deliver on intended Article IX efficiencies. In addition, BLET seeks to embellish 

relocation and protection benefits which are likewise beyond this Boards authority to 

grant. More importantly, BLET’s Appendix A endorses a safety hazard that it has 

already railed against.  BLET’s proposed terms and/or conditions should not be 

considered because it does not keep with the stated intent of Article IX, i.e., efficiency. 

Moreover it conflicts with the parties Board Agreement. For ready reference, pertinent 

parts of the Board Agreement read:     

(a) Pursuant to Article I, Section 11 of New York Dock and Article IX, 
Section 4 (a) & (b) of the May 19, 1986 BLET National 
Arbitration/Agreement, as amended by Article IX, Section 4 (b) of the 
November 1, 1991 BLET National Agreement, a Board of Arbitration 
(hereinafter called “Board”) is hereby established. 

(g) The Board shall not have jurisdiction over disputes growing out of 
requests for changes in rates of pay, rules and working conditions, and 
shall not have authority to change existing agreements governing rates of 
pay, rules and working conditions, nor to grant new rules.  

 

One example of BLET overreach is how it proposes overtime should be 

calculated. Side Letter 1 of UP’s October 18, 2013, proposal (Carrier’s Exhibit 38) 

grants enhanced overtime provisions currently applied to pre-October 1, 2004 

engineers. This same overtime provision was included in the recent Santa Theresa 

Interdivisional Agreement contingent on BLET’s ratification of this Interdivisional 

Agreement (Carrier’s Exhibit 37, Side Letter 1). Yet, BLET now demands that 
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overtime be further enhanced for post-October 1, 2004 engineers contrary to overtime 

divisors contained in Article IV, Section 2 of the November 1, 1991, BLET National 

Agreement (Carrier’s Exhibit 45). As Arbitrator Fredenberger, held in Arbitration 

Board 507 (Carrier’s Exhibit 34) and as other well respected Arbitrators have likewise 

held, such a pay demand is beyond the Board’s jurisdiction. This consideration is 

likewise precluded by the parties Board Agreement.   

Another example of overreach and a safety concern by BLET is its demands for 

permanent reverse lodging and a four (4) hour call. Side Letter 2 of UP’s October 18, 

2013 proposal (Carrier’s Exhibit 38) clearly states the intent and purpose of its 

temporarily offering of reverse lodging.  The relative sentence from Side Letter 2 it is 

quoted below for ready reference: 

“… The purpose of this arrangement is to give employees time to 

determine their interest in permanently relocating to Yuma and/or for 
Union Pacific to hire and train employees from the Yuma, area to staff this 
service.   

While UP is permitted to make this temporary offering (for practical and 

accommodating reasons), BLET’s demand for “permanent reverse lodging” far exceeds 

the protection and relocation benefits contained in Section 7 of Article IX. As such, it 

cannot be considered. As well, demands for unreasonably long calls have been ruled 

beyond the Boards authority. For example, Arbitrator William Fredenberger, in 

Arbitration Board 507 (Carrier’s Exhibit 34), held: 

“… The Organization proposed the trainmen who elect to reside in 
Lufkin and who furnish a written request receive a three hour call for 
assignments assuming duty at Houston. The Carrier objects on the 
ground that the proposal embellishes substantially upon the one and one-
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half hour calling time provided in Article 78 of the trainmen’s schedule 
agreement and would create an impractical situation liked to produce 
calling errors and delays to ID Service. 

The Carrier makes a compelling argument…. Moreover, as the Carrier 
emphasizes, the proposal would protect employees who voluntarily elect 
to reside at Lufkin and work in Houston. We do not believe the Carrier 
should bear the cost of inefficiency and delay for such individuals. 
Accordingly, the Organization’s proposal is rejected.” 

 

Additionally, Arbitrator Richter in Board of Arbitration 580 (Carrier’s Exhibit 36) 

rejected an extended call demand by BLET.  

Furthermore, the combined demand for reverse lodging and extended call time 

does not make sense. Employees who spend time at the home terminal in company 

provided lodging will not need the longer call time, and those who would choose to 

return to Los Angeles when at the home terminal would not need the reverse lodging. 

Moreover, the four (4) hour call may be a safety hazard. Along with UP wanting 

to assist in the transitioning of employees to Yuma and as well have time to hire and 

train at that location, another reason for providing temporary lodging was to prevent 

engineers from unsafely attempting to commute 200 miles and then immediately work a 

train. By design, this would create a fatigue and safety concern which BLET should not 

want to be a party to. In fact, BLET complained about the time commitments that would 

ensue with UP’s February 11, 2013 Notice. This would be no different. While BLET’s 

contradiction is puzzling, both demands are beyond the Boards authority to grant.        

 Another example of overreach by BLET is its attempt to restrict UP’s efficient 

management of extra boards. The undisputed purpose of an extra board is to have an 
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efficient, reliable supply of employees to protect temporary vacancies (vacations) and/or 

unanticipated vacancies (sickness, personal, bereavement, etc.) or for unanticipated 

service requirements (hours of service relief, surge capacity, etc.) Section 10 and Side 

Letter 3 from UP’s October 18, 2013 proposal (Carrier’s Exhibit 38) outlines how extra 

boards will operate: 

Section 10. Extra Boards.  The Carrier may establish and/or consolidate 
guaranteed extra board(s) pursuant to Attachment "A" of the BLE and 
UP/SPWL November 3, 1997 Modifications Agreement. 

 To maximize and maintain efficiencies, extra boards may be 
established or combined with existing extra boards at Yermo, Yuma and 
Colton to protect vacancies, etc. in the newly established Yermo to Colton 
and Yuma to Colton interdivisional corridors in addition to other work 
protected from that source of supply.  

 If a single/combined engineer’s extra board is established at Yuma, 
Arizona said extra board will be manned from both the Los Angeles and 
Southwest Hubs on a 50/50 percentage basis.  

Side Letter 3… In the event a single combined extra board is established 
at Yuma, 50% of the assignments would be allocated to Los Angeles Hub 
employees and 50% of the assignments would be allocated to Southwest 
employees. Extra employees assigned to this single combined Extra 
Board will, in addition to the work outlined in the respective Los Angeles 
and Southwest Hub Agreements, also protect vacancies and made up 
turns in the Yuma to West Colton pool, hours of service relief/turnarounds, 
etc. on a first in first out basis and consistent with controlling agreements.”    

As outlined on Pages 31 and 32 of UP’s Submission, a 50/50 extra board at 

Yuma is consistent with respective Hub Agreements: 
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Because the Yuma and Yermo extra boards will now be required to protect new 

service, UP must specify how these boards will operate, i.e., terms and conditions. 

Before citing precedent supporting this prerequisite, it is important the Board sees that 

UP’s Article IX proposals actually do conform to existing extra board agreements.  

Attachment "A" of the BLE and UP/SPWL November 3, 1997 Modifications Agreement 

(Carrier’s Exhibit 46) reads in pertinent part:  

 

It is clear from BLET’s Appendix A that it seeks to change agreements and 

management rights by attempting to omit terms such as “at the Carrier’s discretion,” 



21 

 

“at any location” and “in the territory subject to the SP-West BLE collective 

bargaining agreement.”  

Outlining how extra boards will function in an Article IX circumstance is not new 

and has been held to be proper. For example, a Special Arbitration Board (Carrier’s 

Exhibit 47) established pursuant to Article IX dealt with this very issue in a post-merger 

Interdivisional Service Notice in the Houston Hub. That Award parallels this case in 

many respects. On August 17, 1998, UP served notice to establish and rearrange 

Interdivisional Service train operations from a new home terminal at Beaumont, Texas. 

The proposed “short run” service out of Beaumont to away from home terminals Livonia, 

Lafayette, Alexandria, Houston and Hearne underpinned “long run” service over the 

same territory, i. e., home terminal Houston to away from home terminals Livonia, 

Lafayette and Alexandria. UP’s proposal moved the “short run” home terminal from De 

Quincy, Louisiana to Beaumont, Texas. As usual, UP outlined how the consolidated 

Beaumont engineer’s extra board would work. BLET argued, as here, “… the Carrier 

has not properly recognized and given weight to certain circumstances unique to the 

BLE. Accordingly, he [BLET] argues that these elements, as explained in his brief and 

as argued at the arbitration hearing, should be incorporated in the final Award.”  BLET 

“elements” were not incorporated. Arbitrator Muessig sanctioned UP’s terms and 

conditions - - including how the extra board would function as follows: 
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UP again respectfully request the Board answer the Carrier and Organization’s 

Questions at Issue No. 1 affirmatively and impose the terms and conditions outlined in 

UP’s modified proposal transmitted October 18, 2013. An original copy of UP’s October 

18, 2013 proposal that is free of exhibit markings is attached should the Board rule as 

requested and wish to include its Award.  

 
       Respectfully Submitted 
 

       
 

 
 
       R. P. Guidry 
       General Director Labor Relations 
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ARTICLE IV - PAY RULES

section 1 - Mileage Rates

(a) Mileage rates of pay for mi les run in excess of the number of mi les
comprising a basic day will not be subject to general, cost-of-living, or other
forms of wage increases.

(b) Mileage rates of pay, as defined above, applicable to interdivisional,
interseniority district, intradivisional and/or intraseniority district service
runs now existing or to be establ ished in the future shall not exceed the
applicable rates as of June 30, 1986. Such rates shall be exempted from wage
increases as provided in Section Ha) of this Article. Wei ght-on-dri vers
additives will apply to mileage rates calculated in accordance with this
provision.

section 2 - Miles in Basic Day and Overtime Divisor

(a) The miles encompassed in the basic day in through freight and through
passenger service and the divisor used to determine when overtime begins
will be changed as provided below:

Effective Date Through Freight service Through Passenger Service
of Change

Miles in Basic Overtime Miles in Basic Overtime
Day Divisor Day Divisor

Jul y 29, 1991 114 14.25 114 22.8
January 1, 1992 118 14.75 118 23.6
January 1, 1993 122 15.25 122 24.4
January 1, 1994 126 15.75 126 25.2
January 1, 1995 130 16.25 130 26.0

(b) Mileage rates will be paid only for miles run in excess of the minimum
number specified in (a) above.

(c) The number of hours that must lapse before overtime begins on a trip in
through freight or through passenger service is calculated by dividing the

Carrier's Exhibit 45 
1 of 2
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miles of the trip or the number of miles encompassed in a basic'day in •
that class of service, whichever is greater, by the appropriate overtime
divisor. Thus, effective July 29, 1991, overtime on a trip in through
freight service of 125 miles will begin after 8 hours and 46 minutes
(125/14.25 =8.77 hours). In through freight service, overtime will not
be paid prior to the completion of 8 hours of service.

section 3 - conversion to Local Rate

When employees in through freight service become entitled to the local rate
of pay under, applicable conversion rules, the daily local freight differential
(56 cents for engineers and 43 cents for fi remen under national agreements) will
be added to their basic daily rate and the combined rate will be used as the
basis for calculating hourly rates, including overtime. The local freight
mileage differential (.56 cents per mile for engineers and .43 cents for firemen
under national agreements) will be added to the through freight mileage rates,
and miles in excess of the number encompassed in the basic day in through freight
service will be paid at the combined rate.

section 4 - [)Jplicate Time Payments

(a) Duplicate time payments, including arbi traries and special allowances that
are expressed in time or miles or fixed amounts of money, shall not apply to
employees whose seniority in engine or train service is established on or after
November 1, 1985.

(b) Duplicate time payments, including arbitraries and special allowances that
are expressed in time or miles or fixed amounts of money, not previously
eliminated, shall not be subject to general, cost-of-living or other forms of
wage increases.

section 5 - Rate Progression - New Hi res

In any class of service or job classification, rates of pay, additives, and
other applicable elements of compensation for an employee whose seniority in
engine or train service is established on or after November 1, 1985, will be 75%
of the rate for present employees andwill increase in increments of 5 percentage
points for each year of active service in engine and/or train service until the
new employee's rate is equal to that of present employees. A year of active
service shall consist of a period of 365 calendar days in which the employee
performs a total of 80 or more tours of duty.

•

~
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AGREEMENT 

Between the 

UNION PACIFIC RAILROAD COMPANY 

And the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

IT IS AGREED by and on behalf of the Union Pacific Railroad Company (hereinafter called 
"Carrier") and the Union Pacific Western Lines and Harbor Line General Committee of 
Adjustment of the Brotherhood of Locomotive Engineers & Trainmen (hereinafter called 
"Organization"), as follows: 

(a) Pursuant to Article I, Section 11 of New York Dock and Article IX, Section 4 (a) & 
(b) of the May 19, 1986 BLET National Arbitration/Agreement, as amended by Article IX, 
Section 4 (b) of the November 1, 1991 BLET National Agreement, a Board of Arbitration 
(hereinafter called "Board") is hereby established. 

(b) The Partisan Members of the Board shall be as follows: 

Carrier Member 

Organization Member 

Randal Guidry 
General Director - Labor Relations 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, NE 68179 
(Telephone: 402-544-4944) 

Michael D. Twombly 
National Vice President BLET 
70 High Street 
Andover, MA. 01810-3529 
(Telephone: 978-4 7 4-0670) 

(c) Either Partisan Member of the Board may be changed at any time by written 
notice to the other party, as well as to the Chairman and Neutral Member. 

(d) The Partisan Members of this Board have selected Mr. Marty Zusman to serve 
as Chairman and Neutral Member of the Board: 
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(e) The Board shall conduct a hearing at Omaha, Nebraska, or at another location 
mutually agreed to by all parties. The hearing shall commence within thirty (30) days of the 
date of this Agreement or as otherwise mutually agreed to by all parties. 

The Board shall have the authority to employ a secretary and other assistance and incur 
such other expenses as it deems necessary for the proper conducting of business. The 
compensation and expenses of the Carrier Member shall be borne by the Carrier. The 

........... 9.C?ffll?.E?Il~?ti911~nff .. ~XP~nl?~$.Qfth~ Qrg~ni:z~tiQn ....... Member .. sbgll ....... be.borne .... bY ....... the ......... . 
Organization. The compensation and expenses of the Neutral Member shall be borne half 
by the Carrier and half by the Organization. 

(f) The Board shall have jurisdiction only over the Questions at Issue identified in 
Attachment "A" hereto. No additional claims, grievances or issues shall be submitted to this 
Board. 

(g) The Board shall not have jurisdiction over disputes growing out of requests for 
changes in rates of pay, rules and working conditions, and shall not have authority to 
change existing agreements governing rates of pay, rules and working conditions, nor to 
grant new rules. 

(h) At a mutually agreeable date prior to the hearing, but in no event later than 
fifteen (15) days prior thereto, the parties shall exchange copies of their respective written 
submissions containing an ex parte statement of facts, supporting evidence and argument 
of its positions, and at the same time furnish a copy to the Neutral Member. There will be 
no page limit on this initial filing. 

At a mutually agreeable date prior to the hearing, but in no event later than seven (7) days 
prior thereto, the parties shall exchange copies of any rebuttal or supplemental submission 
to the initial filing, and at the same time furnish a copy to the Neutral Member. There will be 
a thirty (30) page limit on rebuttal/supplemental submissions exclusive of exhibits. 

The parties may, by mutual agreement exchange their written submissions (initial and/or 
reply) electronically or on computer disc. 

(i) The Board shall hold hearings on the issues submitted to it identified on 
Attachment "A." Due notice of such hearing shall be given the parties. At such hearing, the 
Partisan Members may be heard in person or represented by other duly designated Carrier 
or Organization representatives, including their attorneys, if they so elect. The parties 
cannot introduce new evidence or arguments at the hearing and written submissions, but 
may respond to arguments made in those submissions. The Board shall have the authority 
to request and require the furnishing of additional information or briefing from either party. 

(j) The Board shall make findings and render an award in writing on the matter 
before it within thirty (30) days after the date of the hearing unless such matter is withdrawn 

2 
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from the Board by joint request of the Carrier and the Organization. This thirty (30) day 
period may be extended by agreement of the parties. Such findings and awards shall be in 
writing and copies shall be furnished to the respective parties. Any two members of the 
Board shall be competent to render awards. The awards shall be final and binding upon 
both parties to the dispute subject to the provisions of New York Dock and the Railway 
Labor Act, as amended by Public Law 89-456. 

. .. __ .(lslJnc;C\§~_9gi§ptJt<:!J:lfi§E,!$)1JY91Ving ... ctn .Jn1emrE3tct1iQfL9fC\JlY ... ctWard .. wb ilE,!_JhE,!SQ9JQ. 
is in existence or upon recall within thirty (30) days thereafter, the Board upon request of 
either party shall interpret the award in light of the dispute. 

(I) The Board hereby established shall continue in existence until it has disposed of 
the issue submitted to it under this Agreement after which it shall cease to exist, except for 
the interpretation of any award as above provided and, in the event either party institutes 
legal proceedings pursuant to New York Dock and/or Section 3, First (p) or (q) of the 
Railway Labor Act with regard to an award issued by the Board, until the conclusion of such 
proceedings and such time thereafter as is necessary to comply with any order of the 
Surface Transportation Board or a court related to such award. 

Dated this 1 oth day of October 2013. 

FOR THE BROTHERHOOD OF 
LOCOMOTIVE ENGINEERS 

AJ~IJ 
General Chairman BLET 
Mr. D.W. Hannah 
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FOR THE 
UNION PACIFIC RAILROAD 

Director- Labor Relations, UP 
Mr. D. B. Foley 



ATTACHMENT "A" 

BOARD OF ARBITRATION 
ESTABLISHED PURSUANT TO AGREEMENT 

DATED OCTOBER 8, 2013 

Referee: Marty Zusman 
------------ _Q_rg~riJ?!_~_~i_Ql:t M~m-~1?r;_M.Q~I~Qm~IY:_VP:-~bl;T ___ _ 

Carrier Member: R.P. Guidry-Gen Dir LR UPRR 

CARRIER'S QUESTIONS AT ISSUE: 

"Question No. 1" 

"Do the proposed interdivisional operations 
between Yermo, California, and West Colton, 
California, and between Yuma, Arizona, and 
West Colton, California, set forth in Union 
Pacific Railroad Company's notice dated July 
17, 2013, comport with the provisions contained 
in Side Letter 3 of the Los Angeles Hub 
Implementing Agreement and Article IX of the 
1986 BLE National Arbitration!Agreement, as 
amended by Article IX of the 1991 BLE National 
Agreement?" 

"Question No. 2" 

If the foregoing question is answered in the 
affirmative, and in accordance with the 
requirements set forth in Article IX, Section 2 & 
Section 4 (a) of the 1986 BLE National 
Arbitration/Agreement, what shall be the terms 
and conditions governing engineers assigned to 
or working in the interdivisional service between 
Yermo, California and West Colton, California, 
and between Yuma, Arizona and West Colton, 
California?" 
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BLET'S QUESTIONS AT ISSUE 

"Question No. 111 

Does the Carrier's proposal of July 17, 2013 
(as modified) create new pool operations 
not covered in the Merger Implementing ------ - ---- -- --- --AgreemenrfOrtne-Los-AngelesHub? _________________ --- ·----

11Question No. 2" 

Is the Carrier altowed by Article IX, Section 2 
& Section 4 (a) of the 1986 BLE National 
Arbitration/Agreement, to change or merge 
seniority districts created by the Merger 
Implementing Agreement for the Los 
Angeles Hub and the Merger Implementing 
Agreement for the Southwest Hub? If the 
answer is "no/' can the Carrier use Article 
IX, Section 2 & Section 4 (a) of the 1986 BLE 
National Arbitration/Agreement to remove 
service from the seniority district created by 
the Merger Implementing Agreement for the 
Los Angeles Hub to the Merger 
Implementing Agreement for the Southwest 
Hub? 

"Question No. 3" 

If the Carrier's proposal of July 17, 2013 (as 
modified) is a legitimate good faith exercise 
of a contractual prerogative, what shall be 
the terms and conditions governing 
engineers assigned to or working in the 
interdivisional service between Yermo, 
California and West Colton, California, and 
between Yuma, Arizona and West Colton, 
California?" 
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SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB NO. 45) 

IN THE MATTER OF ARBITRATION BETWEEN 
UNION PACIFIC RAILROAD COMP ANY 

AND 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

(Arbitration Review) 

OPPOSITION OF BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN TO APPEAL 

FROM ARBITRATION AW ARD 

Michael S. Wolly 
Jeffrey W. Burritt 

BLET-1 
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INTRODUCTION 

On June 7, 2006, Union Pacific Railroad Company ("UP") served notice on the 

Brotherhood of Locomotive Engineers and Trainmen, General Committee of Adjustment (Union 

Pacific-Southern Region) ("BLET GCA") of its intent to establish new interdivisional ("ID") 

service from its operating hub in Houston Texas, pursuant to Article IX of the May 19, 1986 

National Agreement between the Brotherhood of Locomotive Engineers1 and the nation's Class I 

rail carriers, including UP ("1986 National Agreement"), governing ID Service. Although BLET 

GCA engaged in discussions with UP over this proposal, the union steadfastly maintained that 

UP could not impose ID service as it sought under the 1986 National Agreement. Because UP's 

proposal conflicted with ID service previously established in Houston under the terms of an 

implementing agreement reached by the parties in 1997 establishing the Houston Hub -- referred 

to as the Houston Hub Merger Implementing Agreement ("HHMIA") -- UP was precluded from 

instituting its proposal without the agreement of the union. When the parties were unable to 

reach agreement over the terms by which UP would implement the proposed ID service, UP 

asked the National Mediation Board to appoint a neutral to decide the dispute pursuant to the 

dispute resolution procedures set forth in Article IX, Section 4 of the 1986 National Agreement. 

In tum, the NMB established Arbitration Board 589 and appointed Arbitrator Robert Perkovich 

to serve as the neutral member of the Board. Arbitrator Perkovich sustained BLET GCA's 

position, concluding that the carrier's ID service proposal conflicted with the HHMIA, and was 

therefore not procedurally proper under the 1986 National Agreement. 

1 In 2004, the Brotherhood of Locomotive Engineers ("BLE") became the Brotherhood 
of Locomotive Engineers and Trainmen, a Division of the Rail Conference of the International 
Brotherhood of Teamsters ("BLET"). 
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UP has now appealed Arbitrator Perkovich's award to this Board, arguing that the 

arbitrator was wrong and that the carrier is entitled under Article IX of the 1986 National 

Agreement to institute new ID service.2 This Board, however, lacks jurisdiction to review the 

Perkovich Award, which was issued under Section 3 of the RLA, 45 U.S.C. § 153. The proper 

and exclusive forum which may entertain review of the Perkovich Award is a federal district 

court pursuant to 45 U.S.C. §153, First (q) and Second. 

Moreover, even assuming this Board possesses jurisdiction to entertain UP's appeal, there 

are no "recurring or otherwise significant issues of general importance" meriting review by the 

Board. Finally, it is clear that Arbitrator Perkovich did nothing more than interpret the relevant 

agreements between the parties, and sided with BLET's position. While UP may disagree with 

that interpretation, it cannot establish that Perkovich's award suffers from any"egregious error." 

As such, the STB should decline to review that award. 

STATEMENT OF FACTS 

UP initiated this dispute when, by letter dated June 7, 2006 (UP Ex. 53), it notified BLET 

GCA of its "intent to establish new ID unassigned (pool) freight service with a home terminal at 

Houston, and away-from home terminals at Angleton, Freeport or Bloomington, Texas." UP 

asserted a unilateral right to implement such ID service pursuant to Article VID of the 1971 

National Agreement with the BLE ("1971 National Agreement") and Article IX of the 1986 

Award of Arbitration Board No. 458 ("the 1986 National Agreement"). 

2 Along with an Appeal Brief, UP has filed a two volume Appendix of Exhibits, which 
we will cite to as "UP Ex. " We will cite to additional exhibits attached hereto as "BLET 
GCAEx. " 
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For decades, carriers and the BLET have engaged in disputes concerning the ability of 

carriers to establish and adjust ID service. Whereas carriers in general have sought unilateral 

discretion to do so, BLET has sought a voice in such determinations to protect its members by 

ensuring that the carrier's profit-driven motivations for establishing ID service are not achieved 

by overriding the existing, bargained for interests of those members. 

The UP and the operating craft unions are no strangers to such disputes. In 1950, 

Presidential -Emergency Board No. 81 was established to investigate a rules controversy between 

several carriers and employees represented by the Order of Railway Conductors and the 

Brotherhood of Railroad Trainmen. On June 15, 1950, PEB No. 81 submitted its report and 

recommendations to President Harry S. Truman, excerpts of which are attached as BLET GCA 

Ex. 1. Within that report, the PEB included the carriers' proposal with respect to its right to 

establish ID service, which vested the carriers with great discretion: 

The Carrier shall have the right to establish interdivisional, interseniority district, intra
divisional and intra-district runs in assigned and unassigned service with the right to 
operate any such run, whether assigned or unassigned (including extra service), on either 
a one way or turnaround basis and through established crew terminals .... 

Id. at p. 111.3 

The Presidential Emergency Board ultimately recommended that the carriers and the 

unions negotiate revisions in rules to permit interdivisional runs. This resulted in a negotiated 

agreement between BLE and the Eastern, Western, and Southeastern Carriers' Conference 

Committee ("the i 952 Agreement"), which provided a more restrictive right than the carriers had 

3 Pagination is from the original report of PEB No. 81. 
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sought by eliminating the Carrier's proposed language allowing for the establishment of 

interdivisional runs "in assigned or unassigned [service] (including extra service)." The 

Agreement instead proYided, at Article IV, that carriers may establish "interdivisional... runs in 

passenger or freight service" by serving notice on BLE, negotiating in good faith, and failing 

successful negotiations, invoking the services of the National Mediation Board. UP Ex. 26. If 

mediation before the NMB was unsuccessful, the parties agreed that a National Committee 

would resolve the dispute under the Railway Labor Act. Id. 

The parties then negotiated an agreement in 1971 ("1971 Nationai Agreertient''j'that' --

provided, at Article VID, for mandatory arbitration in the event that parties to proposed ID 

service cannot agree to the terms by which that service will be instituted. UP Ex. 25. Moreover, 

the parties also amended the 1952 Agreement to define UP's right to amend existing switching 

limits. That provision, Article II, provides: 

Id. 

(a) Where an individual carrier not now having the right to change existing switching 
limits where yard crews are employed, considers it advisable to change the same, 
it shall give notice in writing to the General Chairman or General Chairmen of 
such intention, specifying the changes it proposes and the conditions, if any, it 
proposes shall apply in event of such change. 

In 1985, after the carriers and BLE were unable to reach agreement on the terms of a new 

national agreement, the parties agreed to final and binding arbitration, resulting in Arbitration 

Award No. 458, which became the 1986 National Agreement. Article IX of that agreement-

"Interdivisional Service" - states in relevant part: 

4 
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ARTICLE IX - INTERDNISIONAL SERVICE 

Note: As used in this Agreement, the term interdivisional service includes 
interdivisional, interseniority district, intradivisional and/or intraseniority district service. 

An individual carrier may establish interdivisional service, in freight or passenger 
service, subject to the following procedure. 

Section 1 - Notice 

An individual carrier seeking to establish interdivisional service shall give at least 
twenty days' written notice to the organization of its desire to establish service, specify 
the service it proposes to establish and the conditions, if any, which it proposes shall 
govern the establishment of such service. 

**** 

Section 4 - Arbitration 

(a) In the event the carrier and the organization cannot agree on the matters 
provided for in Section 1 and the other terms and conditions referred to in Section 2 
above, the parties agree that such dispute shall be submitted to arbitration under the 
Railway Labor Act, as amended, within 30 days after arbitration is requested by either 
party. The arbitration board shall be governed by the general and specific guidelines set 
forth in Section 2 above. 

UP Ex. 24.4 

Article X of the 1991 BLE National Agreement added the following language as Section 

4(b) of Article IX of the 1986 National Agreement: 

The carrier and the organization mutually commit themselves to the expedited processing 
of negotiations concerning interdivisional runs, including those involving running 
through home terminals, and mutually commit themselves to request the prompt 
appointment by the National Mediation Board of an arbitrator when agreement cannot be 
reached. 

UP Ex. 27. 

4 All references herein to "interdivisional service" encompasses interdivisional, 
interseniority district, intradivisional and/or intraseniority district service. 
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UP's Hub Restructurini: 

In August 1996, the STB approved the common control and merger of the rail carriers 

controlled by Union Pacific Corporation (Union Pacific Railroad Company and Missouri Pacific 

Railroad Company) and the rail carriers controlled by Southern Pacific Rail Corporation 

(Southern Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL 

Corp., and The Denver and Rio Grande Western Railroad Company) in Finance Docket 32760 

(Sub-No. 44). Union Pacific Corp. - Control and Merger-Southern Pacific Transp. Co., 1 

S.T.B. 233 (1996). The Board conditioned its approval of this merger by imposing the labor 

protective conditions set forth in New York Dock Ry. - Control - Brooklyn Eastern Dist., 360 

I.C.C. 60, ajf'd sub nom, New York Dock Ry. v. United States, 609 F.2d 83 (2nd Cir. 1979) 

("New York Dock"). 

Following the merger, UP converted its operations to a "hub" system, creating a number 

of "hubs" across its system consolidating particular former train lines and origination and 

destination points. Per the requirements of New York Dock, UP negotiated implementing 

agreements with the BLE General Committees of Adjustment corresponding with each hub being 

created.5 One such hub was established in Houston, Texas. UP and the BLET committees 

negotiated three implementing agreements to cover the new Houston Hub operations -- the 

Houston Hub Standby Seniority Merger Implementing Agreement, the Merger Implementing 

5 BLET General Committees of Adjustment have jurisdiction along former railroad 
property lines. Consequently, UP negotiates different implementing agreements with different 
GCAs dependent on the territory the implementing agreement is to cover. 
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Agreement for Houston Hub Zones 1 and 2, and the Merger Implementing Agreement for 

Houston Hub Zones 3, 4, and 5.6 

Under the HHMIA, crews departing from Houston would fll.l! to a destination and return 

to Houston. If a crew was not able to return to Houston before exceeding its maximum hours of 

service as set forth in the Hours of Service Act, 49 U.S.C. § 21102, the carrier is obligated to 

transport the crew members back to Houston pursuant to existing collective bargaining 

agreements, in which case a second crew would be dispatched to continue the run. Upon a 

crew's return to Houston; existing agreements required a crew change. In other words, a crew 

could not run through the Houston terminal in order to reach a further destination without a crew 

change or additional pay. Existing agreements also imposed additional requirements on each 

run, such as limiting to three the number of moves permitted at a terminal or intermediate point, 

requiring the carrier to compensate engineers for the actual miles that service was performed, and 

providing that crews would work on a "first-in, first-out" basis. For example, UP could run a 

crew from Houston to Angleton or Freeport in turnaround service, or Houston to 

BloomingtonNictoria, Texas, laying over for a return trip to Houston. If the crew exceeded its 

hours of service on the return trip to Houston, UP would dispatch a replacement crew and 

transport the expired crew back to Houston. 

In Article II.A. of the HHMIA ("Applicable Agreements"), the parties agreed that the 

terms of the HHMIA would supersede any conflicting terms in then-existing agreements: 

All engineers and assignments in the territories comprehended by this Implementing 
Agreement will work under the Collective Bargaining Agreement currently in effect 

6 Hereafter, unless otherwise specified, all references to the "HHMIA" are to the Merger 
Implementing Agreement for Zones 3, 4, and 5. 
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between the Union Pacific Railroad Company and the Brotherhood of Locomotive 
Engineers dated October I, 1977 (reprinted October 1, 1991), including all applicable 
national agreements, the "local/national" Agreement ofMay 31, 1996, and all other side 
letters and addenda which have been entered into between date of last reprint and the date 
of this hnplementingAgr:eement. Where conflict arises, the specific provisions of this 
Agreement shall prevail. None of the provisions of these agreements are retroactive. 

UP Ex. 6, p. 11 (emphasis added). 

The HHMIA also contained a Savings Clause (Article IV.A.) that provides "[t]he 

provisions of the applicable Schedule Agreement will apply unless specifically modified herein." 

Emphasis added. Id. at p. 16. 

UP's 2006 Notice To Establish ID Service in the Houston Hub 

Although UP agreed to these provisions in consideration for BLET's agreement to enter 

into the HHMIA, the carrier sought to override these provisions through its June 7, 2006 

proposal to establish ID service within the Houston Hub. Specifically, the ID service UP 

proposed would run from Houston to points South, including Angleton, Freeport, and 

Bloomington, as well as North of Houston to Spring, Texas. The significant changes that UP 

proposed from existing service included, but were not limited to, the following: 

• Existing pools that operate between (1) Houston and Freeport, (2) Houston and 
Angleton, and (3) Houston and Bloomington, would be eliminated and replaced 
with a single pool that could be called on to operate between Houston and any of 
these points, which would each become away-from-home terminals, "via any 
route, trackage or any combination of routes and trackage." Article I, Section 
2.A.2. and 2.B.2. UP could rely on this language to remove existing restrictions, 
such as the limitation of three moves at terminals and intermediate points. 

• The requirement of a crew change in Houston would be eliminated, and crews 
could be required to run through Houston when coming from or going to Spring, 
Texas (or any point between Houston and Spring). Article I, Section 2.A.L. 
2.B.I, and 2.B.3. 
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• Crews would also perform turnaround service out of the home or away-from
home terminals to any location on the territory, including multiple trips, without 
existing mileage limitations provided in Article 4(k) of the BLET UP Southern 
Region Agreement, and will be paid actual miles worked with a minimum of a 
basic day. Article I, Section 2.E. .·. · ··· · 

• Crews would no longer necessarily receive their train at Houston or an away
from-home terminal, but could instead be transported to any location within the 
territory to receive their train, including Spring, Texas (or any point between 
Houston and Spring). Article I, Section 2.A.1. and 2.B.1. 

• UP would eliminate the first-in, first-out order in which employees are called into 
service pursuant to Article 26(d) of the Schedule Rules, and be permitted to call 
employees at both the home and away-from-horue terminals into service at any 
other location, "irrespective of other employee standings on other away-from
home terminal boards." Article I, Section 2.D.l. 

• Employees would be paid for certain trips originating from away-from-home 
terminals based on the actual mileage of the runs involved. Employees who are 
transported from one away-from-home terminal to another in order to receive their 
train would therefore be paid for less miles than actually traveled because the 
highway mileage exceeds rail mileage traveled. Article I, Section 3.B.7 

In response to UP's Notice, BLET GCA agreed to engage in discussions with the carrier 

in an attempt to reach a mutually acceptable agreement with respect to the proposed ID service. 

The union, however, did so while steadfastly maintaining that it was not obligated to engage in 

such discussions because the HHMIA, as discussed below, did not give UP the right to establish 

the ID service it proposed. The parties met to discuss UP's proposal on July 17 and 26, August 

14, and September 7, 2006, but were unable to reach agreement. 

7 On page 24 of its submission to Arbitrator Perkovich,. BLET GCA provided an example 
of how this would occur. An engineer that goes on duty in Bloomington, is deadheaded to 
Freeport (122 highway miles), receives his train and runs to Spring (97 rail miles), and deadheads 
back to Houston (24 miles) travels a total of243 miles, but is only paid 197 miles under UP's 
table on page 4 of its proposal, shorting each crew member 46 miles. UP Ex. 54, p. 24. 
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As a result, on September 29, 2006, UP's Director of Labor Relations S.F. Boone, wrote 

to BLET GCA's General Chairman Gil Gore to advise Gore that the carrier intended to pursue 

the matter to arbitration. On December 4, 2006, Boone wrote to Gore and provided a proposed 

Public Law Board agreement that would govern the arbitration proceeding. BLET GCA Ex. 2. 

On January 5, 2007, Boone wrote to Gore again with another proposed agreement. BLET GCA 

Ex. 3. On January 22, 2007, Boone wrote to the NMB, requesting the appointment of a neutral 

pursuant to Article IX, Section 4 of the 1986 National Agreement to decide the dispute over UP's 

June 7, 2006 notice to BLET. BLET GCA Ex. 4. On January 31, 2007, the NMB advised the 

parties that it had established Arbitration Board 589 to hear the dispute, and appointed Arbitrator 

Robert Perkovich to serve as the neutral member and Chairman of the Board. BLET GCA Ex. 5. 

The parties filed written submissions and presented oral argument before Arbitrator Perkovich at 

a hearing on June 18, 2007. 

Prior Related Disputes 

Before reviewing the award of Arbitration Board 589, it is necessary to examine several 

prior disputes between UP and BLET involving the interplay between existing collective 

bargaining agreements and hub merger implementing agreements. In one such case, Arbitration 

Board 581, chaired by Arbitrator Ann Kenis, held that the merger implementing agreements that 

established the North Little Rock/Pine Bluff, Kansas City, and St. Louis hubs precluded UP from 

serving a notice pursuant to Article IX of the 1986 National Agreement to establish ID service 

that conflicted with the respective hub agreement. UP Ex. 49 ("Kenis Award"). In a subsequent 

decision, Arbitration Board 590, chaired by Arbitrator John Binau, held that the Los Angeles 

Hub Merger hnplementing Agreement ("LAHMIA") language was substantially different than 
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the language in the hub agreement reviewed by Kenis and did not preclude UP from serving 

notice pursuant to Article II of the 1971 National Agreement to extending switching limits in the 

LA Hub. UP Ex. 52 ("Binau Award"). 

The Kenis Award 

These are the facts underlying the Kenis Award: On May 16, 2003, UP served notice on 

the BLET, General Committee of Adjustment (Union Pacific-Central Region), pursuant to 

Article IX of the 1986 National Agreement, of the railroad's intent to establish new ID service 

between North Little Rock/Pine,B1uffan9,.Mernphis. BLET's General Committee objected, 

arguing that UP's notice was defective because the proposed ID service conflicted with the North 

Little Rock/Pine Bluff hub merger implementing agreement (''North Little Rock/Pine Bluff Hub 

Agreement"). When the parties were unable to reach agreement on UP's proposal, they 

progressed the dispute to arbitration. UP then served notice, on August 29, 2003, of its intent to 

also establish ID service in both the Kansas City and St. Louis hubs, which the same BLET GCA 

argued were defective under the applicable hub merger implementing agreements in those areas 

("Kansas City Hub Agreement" and "St. Louis Hub Agreement"). The parties were unable to 

agree on whether the disputes should be resolved through the arbitration procedures in Article 

IX, Section 4 of the 1986 National Agreement, or under the New York Dock conditions. As a 

result, Arbitrator Kenis was designated to adjudicate both matters. 

Kenis found that these disputes turned on several provisions that were identical in the 

three hub merger implementing agreements. The agreements each contained a Savings Clause 

that provided "[t]he provisions of the applicable Schedule Agreement will apply unless 
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specifically modified herein."8 Each agreement also contained an article entitled "Applicable 

Agreements" that provided "[a]ll engineers and assignments in the territories comprehended by 

this Implementing Agreement will work under the Collective Bargaming Agreement currently in 

effect .... Where conflict arises, the specific provisions of this Agreement shall prevail.. . .''9 Kenis 

found that based on the Savings Clause, UP did not completely extinguish its rights under Article 

IX of the 1986 National Agreement. However, based on the "Applicable Agreements" Article, 

those rights were not "unfettered." Kenis Award, 22. Kenis explained that these provisions are 

"patently clear": 

Carrier's Article IX rights under the 1986 National Agreement were not expressly 
modified or nullified under the hub merger agreements, and therefore they still exist and 
apply. However, when those rights have been exercised in a manner that conflicts with or 
modifies the provisions of the hub merger implementing agreements, the implementing 
agreements must be given precedence. In this case, the hub merger implementing 
agreements prevail. 

Id. at 20. Kenis went on to find that a side letter incorporated into the North Little Rock/Pine 

Bluff Hub Agreement further supported her conclusion: 

To dispel any doubt about the interplay between the pre-existing agreements and the 
implementing agreements, the side letter incorporated in the hub merger implementing 
agreements plainly states that, to the extent that there are other applicable collective 
bargaining agreements that were not expressly modified or nullified, "they still exist and 
apply." However, the parties expressly acknowledge that "the specific provisions of the 
Merger Implementing Agreement, where they conflict with the basic schedule agreement, 
take precedence, and not the other way around." 

8 Compare, UP Ex. 10 (North Little Rock/Pine Bluff Hub Agreement, Art. Vill.A., p. 24), 
with UP Ex. 7 (Kansas City Hub Agreement, Art. VIII.A., p. 24), and UP Ex. 18 (St. Louis Hub 
Agreement, Art. VIII.A., p. 26). 

9 Compare, UP Ex. 10 (North Little Rock/Pine Bluff Hub Agreement, Art. IV., p. 19), 
with UP Ex. 7 (Kansas City Hub Agreement, Art. IV .A., p. 19), and UP Ex. 18 (St. Louis Hub 
Agreement, Art. IV.A., p. 21). 
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Id. at 23. 

Kenis also rejected UP's argument that there was a past practice establishing that it could 

implement ID service in territories covered by a merger implementing agr€?ement without protest 

by the union. She held that "the parties are entitled to insist on the enforcement of the plain and 

unambiguous provisions of an agreement, even when a contrary practice exists." Id. 

Accordingly, Arbitration Board No. 581 held that "the New York Dock UP/SP merger 

Agreement for the North Little Rock/Pine Bluff hub bar[ red] Union Pacific Railroad Company 

from exercising its right to establish ID service pursuant to Article IX of the May 16,, 1986 BLE 

National Agreement." Kenis Award, 26. 10 

UP sought this Board's review of the Kenis Award but the carrier failed to file a timely 

appeal. Union Pacific Corp. - Control and Merger- Southern Pacific Rail Corp., Finance 

Docket 32760 (Sub-No. 43) (S.T.B. 2005). Unable to challenge the Award directly, UP 

attempted to narrow its reach by serving notice on the same BLET GCA (UP-Central Region) of 

its intent to establish a run between Kansas City and Labadie, Missouri, which was one of the 

runs it proposed establishing in the notice that was at issue in the Kenis Award. In response, the 

GCA filed a civil action in the U.S. District Court for the Northern District of Illinois seeking to 

enforce the Kenis Award and prevent UP from establishing this new run. The District Court 

found that the Kenis Award was ambiguous, because Board 581 may have concluded that UP's 

proposal to only establish the Kansas City to Labadie run may pass muster under the Kansas City 

- " - -

10 Kenis noted (fn. 3) that implementing agreements for the St. Louis and Kansas City 
Hubs had identical language but that Arbitration Board 581 lacked jurisdiction over UP notices 
to establish ID service in those hubs as there had not yet been any conferences over UP's notices, 
as required by the 1986 National Agreement. 
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Hub Agreement, and so remanded the case to the Board. Brotherhood of Locomotive Engineers 

& Trainmen v. Union Pacific R.R. Co., 2006 WL 2191967 (N.D.Ill. 2006). BLET appealed that 

, decision to the U.S. Court of Appeals for the Seventh Circuit, which rejected UP's arguments~ It-

found that "there [was] nothing in the panel's opinion to suggest that the number of routes 

combined in a proposal has any bearing on whether requiring an engineer to travel more than 25 

miles from his home terminal would violate the applicable Hub Merger Implementing 

Agreement. That would be a formula for evasion." Brotherhood of Locomotive Engineers & 

Trainmen v. Union Pacific R.R. Co., 500 F.3d 591, 593 (7th Cir. 2007)._, 

The Binau Award 

On September 26, 2006, UP served notice on the BLET General Committee of 

Adjustment (Union Pacific - Western Lines) of its intent to extend switching limits in West 

Colton, California, which is within the Los Angeles Hub. UP served its notice pursuant to 

Article II of the 1971 National Agreement, discussed above at p. 4. BLET objected to UP's 

proposal, arguing that the terms of the LAHMIA foreclosed the Carrier's right to extend 

switching limits as proposed, and relied on the Kenis Award to support its position. When the 

parties could not resolve their differences, the dispute was submitted to arbitration. 

Arbitrator Binau rejected the GCA's argument and distinguished this situation from the 

one that Kenis confronted: 

The first factor [on which Binau based his decision] was that the Award rendered by 
Arbitration Board No. 581 or Kennis [sic] award does not support the Organization's 
position. It is clear from the award that Referee Kennis based her decision on specific 
agreement language not found in the Los Angeles Hub Agreement. The Board agrees 
with the Carrier that a side by side comparison of Article IV.A. in L1ie Kenis Award with 
Article VI, Section C of the Los Angeles Hub Agreement clearly shows the phrase 
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"[W]here conflicts arise, the specific provisions of this Agreement shall prevail" is only 
in Article IV.A. and not in Article VI, Section C of the Los Angeles Agreement. 

Binau Award, 21. 

The Perkovich Award 

Arbitrator Perkovich upheld the union's position. UP Ex. 1 ("Perkovich Award"). He 

explained that under the HHMIA, UP operates four freight pools between Houston and 

Angleton/Freeport/Bloomington/Spring. Perkovich Award, 3. Because the Houston to 

Angleton/Freeport pool was a turnaround operation with no away-from-home terminals, crews 

would leave their trains at Houston or, if they exhausted their hours under the federal Hours of 

Service law, would be transported back to Houston by the carrier. Id. Further, he noted that the 

HHMIA prevented UP from operating between Spring and Angleton/Freeport/Bloomington 

without changing crews in Houston as UP proposed. Id. at 3. Perkovich found that UP's ID 

proposal would create a single pool that would operate throughout these territories with Houston 

as the home terminal, and would allow UP to operate through Houston to Spring without 

changing crews. Id. 

After making these findings, Perkovich began his analysis by briefly examining his 

authority under Article IX of the 1986 National Agreement. He determined that the question 

whether UP's June 7, 2006 notice was "procedurally sound" under Article IX, Section 1, is a 

"threshold inquiry" which, if answered in the negative, could end his analysis without reaching 

the question of whether the terms and conditions proposed by UP are appropriate under Article 

IX,-Section 2. Id. 
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With respect to this initial inquiry, Perkovich explained that each party relied on a 

separate arbitration award in support of their positions. BLET relied on the Kenis Award to 

argue that because UP's proposed ID service conflicted with the provisions of the HHMIA, UP's 

notice was defective. UP, on the other hand, relied on the Binau Award to argue that it was 

entitled to establish ID service under the HHMIA. Perkovich explained that the Board "carefully 

reviewed the parties' submissions and in particular the decisions of Arbitration Boards 581 and 

590 [and found] that they can be reconciled and that... the decision of Arbitration Board 581 must 

govern this dispute." Id. at 3. 

Perkovich found that the HHMIA contained the same "Applicable Agreements" provision 

that was in the agreements before Kenis - "Where conflicts arise the specific provisions of this 

Agreement shall prevail." HHMIA, Article II.A. He then found that "unlike the merger 

implementing agreements before Arbitrator Board 590 [Binau], none of those in the record 

before us provide that 'the system and national collective bargaining agreements, ... shall prevail.' 

In other words the [HHMIAs] are more like those relied on by Arbitration Board 581 [Kenis] 

rather than those relied upon by Arbitration Board 590." Id. at 4. Arbitrator Perkovich therefore 

determined to follow the Kenis Award- "a decision between these same parties on the very same 

-property .... " Id. He then completed his analysis by concluding that UP's June 7, 2006 notice of 

its intent to establish ID service did in fact conflict with the HHMIA: 

As pointed out by the Organization it does so with respect to, inter alia, first-in/first-out 
provisions, terminal limits, and seniority rights. Thus, under the parties' agreement that 
the Hub Merger Implementing Agreements "shall prevail" we find, and we so order. 

Id. at 4-5. 

16 



SUMMARY OF ARGUMENT 

We show below that UP's request that this Board review the Perkovich Award should be 

denied. UP' s right to seek review of the Award properly lies in federal court under the 

provisions of the Railway Labor Act. Even were this Board to find that it has jurisdiction, it 

should denyUP's request because the Award involves no "recurring or otherwise significant 

issues of general importance" as required by the Board's Lace Curtain standard of review. 

Moreover, the Award is based on a straightforward interpretation of agreements negotiated by 

these parties, and thus contain no egregious error or other fatal flaw warranting its vacateur. 

ARGUMENT 

I. This Board Lacks Jurisdiction Because UP's Right is to Seek Review of the 
Perkovich Award Lies Exclusively Under the Railway Labor Act. 

There is no question that Arbitration Board 589 was created pursuant to Section 3, 

Second of the RLA. Section 3, First (q), 45 U.S.C. § 153, First (q) establish_es the jurisdictional 

basis for review of Section 3 arbitration boards: 

If any ... carrier .. .is aggrieved by any of the terms of an award or by the failure of the 
[Section 3 board] to include certain terms in such award, then such ... carrier may file in 
any United States district court ... a petition for review of the [board's] order .... The court 
shall have jurisdiction to affirm the order of the [board] or to set it aside, in whole or in 
part, or it may remand the proceeding to the [board] for such further action as it may 
direct. On such review, the findings and order of the [board] shall be conclusive on the 
parties, except that the order of the [board] may be set aside, in whole or in part, or 
remanded to the [board], for failure of the order to conform, or confine itself, to matters 
within the scope of the [board's] jurisdiction, or for fraud or corruption by a member of 
the [board] making the order. 

The Section 3 arbitration process, with its judicial enforcement and review scheme in the federal 

courts, has been deemed the exclusive method for resolving disputes over the meaning of rail 

labor agreements. Union Pacific R.R. Co. v. Price, 360 U.S. 601, 612-615 (1959); Andrews v. 
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Louisville & Nashville R. Co., 406 U.S. 320 (1972). As the Supreme Court held in another case 

where a party tried unsuccessfully to add a new term into the Act, "[a] contrary conclusion. would 

ignore the terms, purposes and legislative history of the [RLA]." Union Pacific' v. Sheehan, 439:. 

U.S. 89, 94 (1978). 

Despite this longstanding principle oflaw, UP asks this Board to inject itself into what is 

essentially a contract interpretation dispute. And it does so only after consistently handling its 

dispute with BLET as if it were an RLA matter. At all times before UP petitioned this Board to 

-review the Perkovich Award, UP treated this dispute as arising under a collective bargaining 

agreement that is subject to and governed by the provisions of the Railway Labor Act. UP has 

never before even suggested that this dispute should have been heard by a § 11 panel under New 

York Dock, or that review would lie with the STB. By its affirmative conduct, and failure to raise 

such arguments, UP has consented to resolve this dispute through the procedures set forth in the 

RLA, which provides no statutory predicate for this Board to review this award. UP has thus 

waived any right it may have had to utilize the dispute resolution procedures set forth in the New 

York Dock conditions. 

A. The Parties Elected to Proceed Under the Arbitration Procedures 
Established in the Railway Labor Act. 

By notice dated June 7, 2006, UP advised the BLET of its intent to establish ID service in 

its Houston Hub "Pursuant to Article IX 'lnterdivisional Service' of the May 19, 1986 BLE 

National Agreement (Arbitration Award No. 458)." UP Ex. 53. Section 4(a) of that provision 

states that "[i]n the event the carrier and the organization cannot agree on. the matters provided 

for in Section 1 ["Notice"] and the other terms and conditions referred to in Section 2 
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["Condition"], the parties agree that such dispute shall be submitted to arbitration under the 

Railway Labor Act, as amended .... " UP Ex. 24 (emphasis added). The carrier did not reference 

either the HHMIA or the New York Dock conditions associated with the HHMIA. 

Following service of this Notice, the parties entered into voluntary negotiations in an 

attempt to agree upon terms governing UP's proposed service changes. During those 

discussions, BLET made UP aware of its position that UP could not unilaterally implement the 

proposed ID service under Article IX of the 1986 National Agreement because the proposed 

service conflicted with the terms of the HHMIA. Unahleto reach agreement, in letters dated 

December 4, 2006 and January 5, 2007, UP advised BLET of its intent to progress the dispute to 

arbitration pursuant to Article IX of the 1986 National Agreement - that is, pursuant to § 3, 

Second of the RLA BLET GCA Exs. 3, 4. UP asked BLET to enter into an arbitration 

agreement to resolve this dispute "Pursuant to Section 3, Second of the Railway Labor Act, as 

amended by Public Law 89-456, a Public Law Board (hereinafter called "Board") is hereby 

established." Id. The draft agreements further provided, at paragraph G), that "[t]he awards 

[issued by the Board] shall be final and binding upon both parties to the dispute, subject to the 

provisions of the Railway Labor Act.. .. " Id. 

UP did not ask to invoke arbitration under the New York Dock protective conditions in 

the instant dispute. This is particularly noteworthy given that when the parties progressed the 

dispute over the North Little Rock/Pine Bluff Agreement to Arbitrator Kenis, by contrast, Kenis 

was appointed to oversee both a New York Dock arbitration panel as well as an adjustment board 
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under§ 3, Second of the RLA. 11 Based on the totality of the carrier's actions, and its failure to 

previously argue either that this dispute should have been resolved by a New York Dock panel or 

that review would be before the STB, UP has waived its right to now argue that this dispute 

should be resolved in any manner other than the dispute resolution procedures of the RLA. 

In CSXTransp., Inc. v. Transp. Communications Int'/ Union, 413 F.Supp.2d 553 (D.Md. 

2006), ajf'd on other grounds, CSX Transp., Inc. v. Transp. Communications Int'/ Union, 480 

F.3d 678 (4th Cir. 2007), the District Court provided a detailed explanation supporting its 

conclusion that a carrier m~y be deemed to have waived its right to pursue arbitration through the '· .. 

procedures set forth in New York Dock, as opposed to under the RLA. That case arose following 

CSXT's consolidation of its clerical functions performed at service centers throughout its system 

to a single location in Jacksonville, Florida, which was accomplished pursuant to a New York 

Dock implementing agreement. During the implementation of that consolidation, a number of 

disputes arose regarding work assignments, and whether or not clerks at the Jacksonville center, 

covered by the TCU-SCL agreement, were performing work that still belonged to clerks who 

remained at the various service centers and were covered by agreements that remained in place at 

those locations. 

The parties submitted a first round of disputes to a Public Law Board established pursuant 

to§ 3, Second of the RLA. That PLB sustained TCU's claims (the Dennis Awards). CSXT did 

not seek review of those awards. TCU then filed additional_ claims under the TCU-SCL 

11 While UP's motivation for not progressing the instant dispute to a New York Dock 
arbitration committee cannot be known, its actions raise the specter that it strategically declined 
to do so in hopes of achieving a better result than it did before the New York Dock Section 11 
committee Arbitrator Kenis chaired. · 
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agreement, which were presented to the Third Division of the NRAB, to which both parties 

presented written submissions and oral argument. After the NRAB announced that the majority 

of the claims were sustained (the Benn Awards), the carrier member of the panel filed a dissent, 

arguing for the first time that the disputes should have been handled pursuant to the New York 

Dock provisions, such that the NRAB lacked jurisdiction to resolve the disputes. TCU then 

submitted another claim to the NRAB Third Division. This time the NRAB sustained the claim 

over CSXT's objection that the Board lacked jurisdiction to resolve the dispute (the Wesman 

A_ ward). 

CSXT petitioned the federal court in two separate cases (later consolidated) to vacate the 

Benn and Wesman Awards. CSXT argued that the question whether the disputes should have 

been resolved by a NYD panel or a panel established under§ 3 of the RLA was an issue of 

subject matter jurisdiction that could not be waived and could be raised at any time. The Court 

rejected both arguments. 

The Court explained that the Interstate Commerce Act (49 U.S.C. § 11321 (a)) exempted 

carriers from antitrust and other laws as is necessary to allow a carrier to carry out an ICC

approved transaction. The "other laws" have been found to include the RLA, as well as 

collective bargaining agreements made pursuant to the RLA. Id. at 563 (citing Norfolk & W. Ry. 

Co. v. American Train Dispatchers Ass 'n, 499 U.S. 117, 133 (1991)). Whether or not the NRAB 

has jurisdiction to resolve a dispute, however, is not, as CSXT argued, a question of its subject 

matter jurisdiction that may not be waived, but rather more akin to personal jurisdiction or 

whether the carrier is immune, under the ICA, from complying with the RLA or existing 

collective bargaining agreements, each of which can be waived. The Court then concluded that 
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CSXT had waived its right to argue that the NRAB lacked jurisdiction to resolve the disputes in 

the Benn and Wesman Awards: 

CSXT's conduct in invoking the power of the NRAB to resolve these claims~ arid its 
voluntary participation in the claim initiated by TCU, is entirely inconsistent with an 
assertion that it is immune from complying with the CBAs in issue. [With respect to the 
Wesman Award], CSXT did not raise the jurisdictional issue below at all, and [with 
respect to the Benn Award], raised the issue only after the entire proceeding was 
complete, but for a decision by the arbitrator. In short, CSXT waived any immunity it 
might have enjoyed. 

413 F.Supp.2d at 667. That same proposition applies here. 

In the instant dispute, UP proposed to institute ID service under Article IX of the 1986 

National Agreement which expressly provides that disputes arising thereunder "shall be 

submitted to arbitration under the Railway Labor Act, as amended .... " UP Ex. 24. When a 

dispute arose, UP did just that-it invoked arbitration "pursuant to§ 3, Second of the RLA," as 

set forth in the Arbitration Agreements it presented to BLET. BLET GCA Exs. 3, 4. UP then 

asked the NMB to appoint a neutral member to chair an arbitration panel under the RLA. When 

that panel - Board 589 - was established, UP submitted a written submission and oral argument. 

Because UP chose to arbitrate this dispute under the RLA, review of the Perkovich Award lies 

with the federal court. Only after Perkovich ruled against UP did UP change course and 

implicitly attempt to exert immunity from the dispute resolution procedure of the RLA by 

seeking review from the STB. But just as the District Court in CSX Transp., Inc. v. Transp. 

Communications Int 'l Union, 413 F .Supp.2d 667, held that CSXT had waived any immunity it 

enjoyed from the RLA, so has UP. In short, UP arbitrated this dispute under the RLA and is now 

bound to the RLA' s requirement that a party "aggrieved by any of the terms of an award" must 
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seek review in federal court pursuant to§ 3, First (q). 45 U.S.C. § 153, First (q). The federal 

courts, not this agency, is the exclusive forum to hear UP's appeal. 

The.Board's lack of jurisdiction is confirmed hy the decision of the U.S. Court of Appeals 

in Brotherhood of Locomotive Engineers v. Interstate Commerce Commission, 885 F.2d 446 (8th 

Cir. 1989). There, the parties had agreed in a merger protective agreement ("MP A"} prior to ICC 

approval of the Burlington Northern-St. Louis-San Francisco Railway merger that disputes .. with 

respect to interpretation, application or enforcement of any provision of this Agreement" would 

be submitted to an arbitration board establishe_d. undertht! provision of Section 3, Second of the 

RLA. The ICC accepted the MP A as a fair arrangement protective of employee interests as part 

of its approval of the merger. BN and BLE later established such a board pursuant to the MPA to 

resolve a dispute over an employee's entitlement to protective benefits. When the board 

rendered an award favorable to the union, BN sought ICC review. The Commission granted 

review and vacated the award. The Court of Appeals set aside the ICC's decision, holding that 

the Commission did not have jurisdiction to review the award.12 

The Court explained that even though the Commission approved the MP A as a condition 

of the merger, the MPA itself"specifically adopt[ed] the procedures of the RLA, which, in turn, 

vest jurisdiction to review arbitral awards in the district courts. The ICC cannot now alter the 

terms of the parties' negotiated agreement." 885 F.2d at 449. This same proposition applies 

with even greater force here, as UP's proposed arbitration agreements to create the arbitration 

board (the 1986 BLE Agreement} and the arbitration itself were all the product ofRLA 

12 The Court also held that even if the Commission had jurisdiction, it violated the Lace 
Curtain standards by substituting its opinion for that of the arbitrator on a question of fact. 
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bargaining outside the confines of an ICA or ICCTA transaction. The issue ~efore the arbitrator 

here was whether the carrier could rely on the substantive terms of that RLA agreement to 

undertake a new ID run without the union's agreement. The fact that the arbitrator was required 

to consider the union's defense that the HHMIA superseded the RLA agreement so as to restrict 

UP's right to establish the new run does not change the fact that the question before the arbitrator 

was whether UP had the right under the RLA agreement to do what it wanted. The arbitrator 

answered that question in the negative and his award, like the award in BLE v. ICC, is subject to 

review only in the federalcourts t!nder RLA standards. 

UP relies on two decisions that it asserts warrant this Board's determination that it 

possesses jurisdiction, despite the requirements of the RLA. Neither is convincing. Grand 

Trunk Western R.R. Co. - Merger - Detroit and Toledo Short Line R.R. Co .. Finance Docket No. 

29709 (Sub-No. 1), 7 I.C.C.2d 1038 (1991), presented a question ofbenefits entitlement under an 

implementing agreement that was answered by an RLA Section 3, Second Public Law Board. 

Specifically, GTW and the UTU disagreed over whether employees hired subsequent to the 

effective dates of the merger and the implementing agreement were entitled to certain equity job 

assignments which were included in the labor protective conditions. In their implementing 

agreement, the parties specifically provided for a PLB dispute resolution process to resolve 

"claims and grievances with respect to the interpretation or application ofthis [implementing] 

Agreement." When GTW was dissatisfied with the PLB decision, it sought review by this Board. 

This Board found it had jurisdiction because the PLB was "established to consider a New York 

Dock issue ... [so it] would properly operate under New York Dock procedures regardless of what 

it called itself." Id. at 1043. The GTW case presented a pure protective benefits dispute. "[T]he 
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implementing agreements in the main were intended to implement the New York Dock 

procedures, and copies of the New York Dock conditions are appended to each agreement and 

incorporated by reference;" Id. at 1042. Unlike the instant case where the force and effect of a 

collective bargaining agreement is at the heart of the dispute, the GTW case presented a simple 

matter of determining benefits eligibility under the implementing agreement alone. There was no 

CBA involvement whatsoever in that dispute. 

The Board's decision in Burlington Northern Inc. and Burlington Northern R.R. Co. -

ControlandMerger-Santa Fe Pacific Corp. and The Atchison, Topeka and Santa Fe Ry. Co., . ~, 

Finance Docket No. 32549 (Sub-No. 23) (2002) did not even address this jurisdictional issue. 

Indeed, the parties in that case chose an arbitrator selected pursuant to New York Dock to resolve 

their dispute, which involved whether their implementing agreements should include certain 

terms. Not surprisingly, neither party challenged the Board's jurisdiction in those circumstances. 

B. STB Should Decline to Exercise Jurisdiction to Resolve this Post Merger 
Dispute. 

Even if this Board determines that it has the authority to assert jurisdiction over UP' s 

appeal, despite UP's waiver of its right to exert immunity from the dispute resolution procedures 

of the RLA as described above, it should decline to entertain the appeal. In this post-merger 

dispute, arising years after the creation of the Houston Hub, there is simply no reason to treat this 

matter as anything more than a dispute over the accommodation of two negotiated contracts. 

Resolution of the proper interplay between the 1986 National Agreement and the HHMIA is a 

matter well within the authority of an arbitration panel convened under § 3, Second of the RLA. 

This is perfectly consistent with the fact that the STB's jurisdiction to resolve disputes arising 
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under implementing agreements is neither "timeless [nor] limitless." Delaware & Hudson Ry. 

Co.-Lease & Trackage Rights Exemption-Springfield Terminal Ry. Co., 8 I.C.C.2d 839, 845 

(1992) ("D & H'). 

In CSX Transp., Inc. v. Transp. Communications Int'/ Union, 480 F.3d 678 (4th Cir. 

2007), the Court recognized the limited nature of the STB's jurisdiction to resolve post merger 

disputes. As explained earlier (p. 20), in 1991, CSXT and TCU entered into a New York Dock 

agreement implementing CSXT's establishment of a centralized customer service center in 

Jacksonville, Florida. That Agreement provided that clerical work transfers would be.,,, 

progressively phased in over a 36-month period ending in March 1994, and that the transferred 

work would be performed under what was known as the TCU-SCL Agreement. Soon thereafter, 

TCU alleged CSXT was wrongly assigning to employees who had not yet transferred to the 

customer service center work that belonged to employees who had transferred and were working 

under the TCU-SCL Agreement. The parties progressed a series of disputes pursuant to the 

TCU-SCL Agreement under RLA Section 3 arbitration procedures to a Public Law Board and the 

Third Division of the NRAB. CSXT filed suit to vacate the resulting awards issued by the Third 

Division, arguing the NRAB lacked jurisdiction because resolution of the disputes required 

interpretation of the Implementing Agreement. Specifically, CSXT maintained that before 

addressing whether the Scope Rule was violated, it was necessary to interpret the Implementing 

Agreement to determine whether the positions at issue had been transferred to the centralized 

customer service center and thus brought under the TCU-SCL Agreement. As such, according to 

the railroad, the disputes should have been submitted to a New York Dock arbitration panel, not 

RLA Section 3 boards. 
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The Court rejected CSXT's jurisdictional argument. 

[T]he STB has recognized that its exclusive jurisdiction pursuant· to the Interstate 
Commerce Act over disputes arising from approved transactions or implementing 
agreements may not be "timeless and limitless." Del. & Hudson Rf Co.-Lease·& 
Trackage Rights Exemption-Springfield Terminal Ry. Co., 8 I.C.C.2d 839, 845, 1992 WL 
46807 (1992). At some point, STB jurisdiction over the interpretation of an 
implementing agreement ceases, and "the parties will be required to resort to the Railway 
Labor Act to resolve disputes arising under the collective bargaining agreement then in 
effect." Id. at 845-46; see also Harris [v. Union Pac. R.R.], 141 F.3d [740] at 744 [7th 
Cir. 1998)] (rejecting the railroad's understanding of 49 U.S.C. § 11341 (a), the 
predecessor to 49 U.S.C. § 11321 (a), that the STB is 'forever in charge of all legal 
disputes related to a merger.'). 

Id. at 684 (footnote omitted). 

The Court also noted that CSXT had not argued how having the STB, rather than the 

NRAB, resolve the disputes in issue, was necessary to avoid "frustrat[ing] the orderly execution 

of the terms of the implementing agreement." Id. at 685 (quoting Del. Hudson Ry. Co., 8 

I.C.C.2d at 845 (footnote omitted)). As such, the Court concluded that the NRAB, rather than 

the STB, had properly exercised jurisdiction to resolve these disputes. 

Jn D & H, the ICC recognized there were limits on its jurisdiction to resolve disputes 

involving protective conditions. That case involved continuing attempts by the United 

Transportation Union ("UTU") to insist on RLA arbitration of disputes over provisions of an 

arbitration award (the Harris Award) issued pursuant to the Mendocino Coast labor protective 

conditions.13 UTU had argued that an "incidental work rule" and a "crew consist rule" provided 

in pre-existing collective bargaining agreements that had been modified in the Harris Award 

continued to apply. Although the Commission ordered that further disputes be resolved under 

13 Mendocino Coast Ry.-Lease and Operate-California Western R.R., 354 I.C.C. 732 
(1978), modified, 3601.C.C. 653 (1980), ajf'd sub nom. Railway Labor Executives' Ass'n v. 
United States, 675 F.2d 1248 (D.C.Cir.1982). 
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the arbitration provisions of the labor protective agreement, rather than the RLA, it recognized 

''that at some future time [its] jurisdiction [over such disputes] will cease, and the parties will be 

required to resort to the RLA to resolve disputes arising under the collective bargaining 

agreement then in effect." Id. at 845-46. With respect to the Harris Award, however, the 

Commission asserted jurisdiction based on its findings that (1) at issue was the proper 

interpretation of the Harris Award; and (2) the implementing agreement there was less than two 

years old and thus "[t]he proximity of this dispute to the award cannot be questioned." Id. at 846. 

By contrast, this dispute arose nearly a decade after the implementing agreement. UP 

reorganized its operations into a hub and spoke system following the STB's August 1996 

approval of the UP/SP merger. To implement the reorganization in Houston, UP signed a hub 

agreement with BLET on April 23, 1997. UP has not, and cannot, allege that the implementation 

of the Houston Hub has been delayed by BLET's objection to UP's June 7, 2006 notice 

proposing to establish ID service pursuant to Article IX of the 1986 National Agreement. In this 

post-merger dispute, arising years after the Houston Hub was implemented, there is no sound 

basis for the STB to asserted its discretionary jurisdiction to review the Perkovich Award. This 

is particularly true given that it was UP who progressed this dispute to RLA, not NYD, 

arbitration. 

II. UP's Appeal Does Not Raise Recurring or Otherwise Significant Issues of General 
Importance. 

Under the Lace Curtain standard for review of an arbitration award, the ICC generally 

defers to an arbitration pa..'1el's decision and limits its review to "recurring or oiherwise 

significant issues of general importance regarding the interpretation of our labor conditions." 
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Chicago & N. W. Transp. Co.-Abandonment, 3 I.C.C.2d 729, 736 (1987) ("Lace Curtain"), afl'd 

sub nom. lnt'l Bhd. of Elec. Workers v. ICC, 862 F.2d 330 (D.C.Cir.1988). A party seeking STB 

review of an arbitration award bears a_ considerable burden in satisfying this standard. Not only 

must the award in question involve an issue that is not unique to agreements between two parties, 

it also must have an impact felt beyond that property. This generally involves a dispute over the 

meaning of a standardized labor protection imposed pursuant to a transaction authorized by the 

STB, such as the New York Dock conditions, as is made evident in the following decisions. 

ln Delaware and Hudson Co. - Lease Trackage Rights - Springfield Terminal Ry. Co. 

("D&H -Springfield TerminaI'), Finance Docket No. 30965 (Sub-No. 4), 1994 WL 464886 

(I.C.C. 1994), the Commission agreed to review an arbitration award stemming from a dispute 

that arose pursuant to its approval of a series of transactions allowing Guilford Transportation 

Industries, Inc. ("Guilford") to restructure its operations. This included allowing the Springfield 

Terminal Ry. Company ("ST") to conduct Guilford's rail operations, including those of the 

Boston and Maine Corporation ("B&M"), a Guilford subsidiary. In implementing these 

transactions, Guilford abolished all B&M train dispatcher positions and offered the affected 

employees positions as nonagreement ST train operations managers. Two of the former 

dispatchers refused the offered employment and filed claims for separation allowances, which the 

carrier denied based on its position that the employees "fail[ ed] without good cause to accept a 

comparable position" and were thus not entitled to the allowances under Article I, section 6(b) of 

the Mendecino Coast conditions. Id. at *6, n.4. 

The arbitration board (David Twomey, neutral) issued an award sustaining the claims, 

finding that the ST train operations manager positions were not comparable to the abolished train 
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_-.. 

dispatcher positions because although the skills and responsibilities of the two positions were 

comparable, the working conditions were not. 

In deciding to review the award over the objection of the American Train Dispatchers 

Association, which represented the former B&M dispatchers, the ICC held: 

We accept administrative review of this arbitration decision because it involves a dispute 
under the Commission's labor protective conditions imposed in D&H Lease, and raises a 
potentially significant issue of general importance regarding the interpretation of a labor 
protective condition that rarely has been addressed by the Commission. Rather than 
resolving any dispute about facts or evidence, arbitrator Twomey, in his decision$ is 
interpreting the term "comparable position" in Article I, section 6(b) of the Mendocino 
Coast conditions. Because of the lack of a definitive Commission interpretation of the . 
comparable employment requirement in those conditions and the paucity of arbitrai 
decisions on the subject, it is appropriate and consistent with Lace Curtain for the 
Commission to review the award under our regulations at 49 CFR 1115.8. 

Id. at *4. The Commission went on to affirm the Twomey Award, concluding there was no 

showing of egregious error, that it did not fail to draw its essence from the labor protective 

conditions, or that the arbitrator exceeded the scope of his authority. Id. at *5. 

In American Train Dispatchers Ass 'n v. CSX Transp. Inc. ("ATDA v. CSXT'), Finance 

Docket No. 28905 (Sub-No. 24), 9 I.C.C.2d 1127 (1993), the Commission agreed to review an 

arbitration award that resolved a dispute arising out of CSXT's consolidation of its train 

dispatching functions following several mergers approved by the Commission and subject to the 

New York Dock protective conditions. The carrier excluded from its calculation of dispatchers' 

average monthly compensation "extraordinary overtime hours and associated earnings" that 

dispatchers received due to manpower shortages and training needs associated with the 

consolidation. ATDA objected and progressed the matter to an .A..rticle I, Section 11 arbitration 

committee. The union argued that the carrier's method of calculation violated Article I, § 5(a) of 
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the New York Dock conditions, which states a displacement allowance is to be calculated based 

on the ''total compensation received" by the affected employee in the previous twelve months. 

The arbitration committee rejected ATDA's claim based on a line of arbitral authorityexclu.ding 

such overtime from ''total compensation," and based on its finding that this term is "inherently 

ambiguous." Id. at 1131. The ICC granted ATDA' s petition to review the award, agreeing with 

ATDA's position that "this case is appropriate for appellate review ... because of the lack of a 

definitive Commission interpretation of the 'total compensation' requirement of article I, § 5( a) 

and inconsistencies between arbitral decisions on the subject.." Id. at 1130 (footµote omitted). 

In Wisconsin Central Ltd. - Purchase Exemption - Soo Line R.R. Co., Finance Docket No. 

31922 (Sub-No. 1), 1995 WL 226035 (I.C.C. 1995), the Board agreed to review an arbitration 

award interpreting a provision in the New York Dock conditions in a dispute that arose after 

Wisconsin Central Ltd. acquired Soo Line's Ladysmith Line. The dispute involved whether a 

carrier must provide "test period average" earnings information to affected employees upon 

request, or only upon proof that an employee has been placed in a worse position as a result of 

the transaction. A Section 11 arbitration committee held that job abolishment alone does not 

mean an employee is placed in a worse position. According to the committee, only after an 

employee has exercised seniority and displacement rights can it be determined whether an 

employee was adversely affected. The Commission agreed to review the award, "find[ing] that 

the award involves an element potentially present in almost all transactions in which the agency's 

conditions are imposed, the preparation and delivery of TP As. Accordingly, our review of the 

award is proper under that aspect of our standard ofreview." Id. at *5. 
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The distinctions between these decisions and the instant dispute are obvious. In each of 

these decisions the ICC agreed to exercise its review authority in order to interpret standard 

provisions in labor protection conditions imposed in many transactions, such as the "comparable 

provision" requirement from the Mendocino Coast conditions (D&H - Springfield Terminal), and 

the method of calculating TP As and requirement to furnish TP A information under the New York 

Dock conditions, (ATDA v. CSXT and Wisconsin Central). Here by contrast, although the parties 

agreed that affected employees would be covered by the New York Dock conditions, no generally 

applicable provision of NYD is involved in the dispute. Rather~ what put the parties at odds, and 

what Arbitrator Perkovich's interpretation resolved, was the meaning of the "Applicable 

Agreements" provision the parties included in the HHMIA. 

The mere fact that the "Applicable Agreements" provision of the HHMIA, which 

Perkovich relied on in concluding that UP's June 7, 2006 ID notice of intent was procedurally 

defective, also appears in other hub merger implementing agreements negotiated between UP and 

BLET, does not establish a "recurring or otherwise significant dispute of general importance .... " 

UP's suggestion otherwise misconstrues this aspect of the Lace Curtain standard. Lace Curtain 

contains two distinct requirements: First, it requires a showing that an arbitration panel's 

decision must involve "recurring or otherwise significant issues." 3 I.C.C.2d at 736. Second, it 

requires a showing that the recurring or otherwise significant issue be of "general importance 

regarding the interpretation of our labor conditions." Id. UP has failed to establish either prong 

sufficiently to warrant review. 

To date, a single dispute has arisen concerning the extent ofUP's right to establish ID 

service under Article IX of the 1986 National Agreement in light of the HHMIA. In the 
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Ferkovich award, UP now has guidance as to the limitations on its right to establish ID service in 

the area covered by the HHMIA. Should it choose to serve notice of its intent to establish other 

ID service in a manner that conflicts with theHBMIA, the union may raise the same response

but it may not. In the instance here, the union voluntarily conferred with UP but the terms UP 

proposed were not satisfactory. UP would have the Board surmise that the union will never 

agree in different circumstances. That is not proof of a recurring issue, it is simply speculation. 

A mere possibility does not establish a legitimate basis for finding a recurring dispute over which 

the Board should act. 

Likewise, a single, unique dispute arose with respect to the Los Angeles Agreement, 

which Arbitrator Binau resolved in UP's favor, concluding that the specific provisions of that 

Agreement permitted UP to establish its proposed ID service under Article IX in that territory. 

The Binau Award will serve to provide guidance to the parties should UP serve an additional 

notice to establish ID service in the area covered by that agreement language. 

The folly of disregarding an award resolving how a particular hub merger implementing 

agreement impacts UP's rights under Article IX was made quite evident when UP did just that 

with respect to the Kenis Award. As described above at p. 13, after the STB declined to review 

the Kenis Award based on UP's untimely appeal, UP served notice on BLET of its intent to 

establish a run between Kansas City and Labadie, Missouri, which was one of the runs it 

proposed establishing in the notice that was at issue in the dispute before Arbitrator Kenis. 

BLET responded by seeking enforcement of the Kenis Award in federal court. While the U.S. 

District Court for the Northern District of Illinois dismissed the union's suit based on its finding 

that the Kenis Award was ambiguous with respect to UP's right to establish the newly proposed 
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ID service, the U.S. Court of Appeals for the Seventh Circuit disagreed. Brotherhood of 

Locomotive Engineers & Trainmen v. Union Pacific R.R. Co., 500 F.3d 591 (7th Cir. 2007). The 

Court -recognized that permitting UP to establish ID service that was previously- rejected in the 

Kenis Award created a "formula for evasion," and therefore instructed the district court to enter 

an order enforcing the Kenis Award. Id. at 593. fu short, UP's attempt to circumvent the Kenis 

Award in that instance did not create a "recurring issue," but rather was merely a transparent and 

illegitimate attempt to overturn the Kenis Award. 

· uP's argument that it "is now confronted with a recurring dispute and an arbitral split of 

authority'' (UP Brief, 25) between the Kenis and Perkovich Awards on the one hand and the 

Binau Award on the other, also lacks merit. Arbitrator Perkovich quickly disposed of this same 

argument when he found there was a significant distinction between the language in the 

implementing agreement governing Houston and that in the LA agreement that was before 

Arbitrator Binau. The HHMIA, as well as the hub merger implementing agreements before 

Arbitrator Kenis, both contain the same "Applicable Agreements" Article, providing "Where 

conflict arises, the specific provisions of this Agreement shall prevail"; the Los Angeles 

Agreement before Arbitrator Binau did not. fustead, the Los Angeles Agreement provides 

"except as specifically provided herein the system and national collective bargaining agreements, 

awards and interpretations shall prevail." That is why Arbitrator Perkovich found, correctly, that 

"the decisions of Arbitration Boards 581 [Kenis] and 590 [Binau] ... can be reconciled and that ... 

the decision of Arbitration Board 581 must govern this dispute." Perkovich Award, 3. UP's 

suggestion otherwise is little more than a tactic designed to obtain a ruling :from the Board that 

not only overturns the Perkovich Award, but also implicitly reverses the Kenis Award. 
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That the Perkovich Award does not contain any recurring issue warranting review is 

further manifested by the fact that were the Board to assert jurisdiction and set aside the 

Perkovich Award, that would not preclude or be dispositive with respect to disputes that may in 

the future arise concerning other hub implementing agreements between UP and BLET. While 

the existing arbitration awards may serve as guidance in the event UP proposes to establish new 

ID service in other hubs, those disputes would ultimately tum on the interpretation of those 

specific agreements and the facts and circumstances of those individual matters. 

This is evident from an award issued by Arbitrator John LaRocco interpreting the 

provisions of the St. Louis Hub Merger Implementing Agreement. In that case, LaRocco 

recognized the limited relevance that the interpretation of one hub agreement has on the 

interpretation of another: 

The parties bargained separately over the various hub merger implementing agreements 
and the Carrier implemented each merger implementing agreement at a different time. 
This bargaining process and environment strongly suggests that the parties contemplated 
that the provisions of each hub merger implementing agreement would pertain only to 
employees and property covered by the particular merger implementing agreement. 
Otherwise, the Carrier and the Organization would have negotiated a master hub 
agreement, the terms of which would pierce the boundaries of each hub. 

BLE and UP, Art. 1, § 11 Committee, I.C.C. Finance Docket No. 32760 (LaRocco, 2001) (BLET 

GCA Ex. 6), p. 9. 

UP has likewise failed to satisfy the second prong of this aspect of the Lace Curtain 

standard - that this case involves no "issues of general importance regarding the interpretation of 

[the Board's] labor protective conditions." 3 l.C.C.2d at 736. Arbitrator Perkovich's Award 

provided a simple determination that UP's rights to establish ID service under Article IX of the 

1986 National Agreement were limited by the terms of the HHMIA, a determination that is, to 
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borrow a well worn phrase, grist for the arbitral mill that does not warrant the Board's 

discretionary review. Unlike in the decisions cited above in which the ICC or this Board chose to 

·review arbitration awards that mmed on the interpretation of standard 1aoor protective conditions 

that have bearing on transactions between other parties in which those same conditions are 

imposed, the Perkovich Award merely interprets a provision unique to several agreements 

between UP and BLET. While that interpretation certainly is important to these parties, it cannot 

be said that it is of general importance, as required by Lace Curtain. 

III. Arbitrator Perkovich~s Award Is Soundly Based on ~be HHMIA and Article IX, and 
is thus Free of Egregious Error. 

A. Standard of Review 

Even ifthe Board disagrees with the BLET and concludes that the Perkovich Award 

encompasses "recurring or otherwise significant issues of general importance regarding the 

interpretation of our labor conditio~," there are no grounds on which to overturn the Award. 

Under the Lace Curtain standard, "[a ]wards are not vacated because of substantive mistake, 

except when there is egregious error, when the award fails to draw its essence from the labor 

protective conditions, or when the arbitrator exceeds the specific limits on his authority." ATDA 

v. CSXT, 9 l.C.C.2d at 1130-31 (1993) (citing Loveless v. Eastern Airlines, Inc., 681 F.2d 1272, 

1275-76 (11th Cir. 1982)(footnote omitted)). "Egregious error means irrational, wholly baseless 

and completely without reason, or actually and indisputably without foundation in reason and 

fact." Id. 
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Moreover, under the Supreme Court's "Steelworkers Trilogy" of cases14
, "an arbitrator's 

decision on the merits and his interpretation of the collective bargaining agreement are to be 

given extreme deference, even though a court could interpret an agreement differently." Lace 

Curtain, 3 I.C.C.2d at 735 (citing Loveless v. Eastern Airlines, Inc., supra). The Commission 

concluded that its standard of review is meant to be consistent with the Steelworkers Trilogy. Id. 

at 736. 

In Lace Curtain, the Commission reviewed an arbitration award to determine whether it 

was based on a proper interpretation-of the standard employee protection conditions established 

in Oregon Short Line R. Co. -Abandonment- Goshen, 360 I.C.C. 91 (1979)("0regon Ill'), which 

were imposed in that case to protect employees affected by the Chicago and North Western 

Transportation Company's abandonment of several rail lines. The IBEW maintained that a 

displaced electrician was entitled to compensation for three items related to moving expenses and 

losses incurred from the sale of his home pursuant to Article 1, Sections 9 and 12 of the Oregon 

III conditions. Finding that the displaced employee was entitled to the amounts sought, the 

arbitration panel sustained the IBEW' s claim, which the carrier petitioned the Commission to 

overturn. 

After the ICC established that it had jurisdiction to review the award, and set forth what is 

now referred to as the Lace Curtain standard, the Commission upheld the award, finding that the 

award did not fail to draw its essence from the Oregon III protective conditions. The 

Commission specified, however, the limited nature of its review: 

14 United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); United Steelworkers 
v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); and United Steelworkers v. Enterprise 
Wheel & Car Corp., 363 U.S. 593 (1960). 
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This is not to say that we would conclude that the Board's denial of any of these three 
items would be in error. Put another way, so long as the Board is interpreting and 
applying the Oregon Ill conditions and not dispensing its "own brand of industrial 
policy" ... we would not object to the Board's granting or denying awards on these three 
particular issues. ~, · 

3 l.C.C.2d at 736 (emphasis in original). 

The U.S. Court of Appeals for the District of Columbia further elaborated on the heavy 

burden a party must overcome in order to establish that the agency should overturn an arbitration 

award under Lace Curtain: 

Since [Lace Curtain} the Commission has employed a sliding scale of deference. An 
arbitrator's judgments about matters of evidence and causation are treated with deference. 
An arbitrator's interpretations of Commission regulations and views regarding 
transportation policy are subject to more searching review. See, e.g., CSX C01p.-Control, 
4 I.C.C.2d 641, 648 (1988); Lace Curtain, 3 I.C.C.2d at 736. See also Brotherhood of 
Maintenance of Way Employees v. ICC, 920 F.2d 40, 44-45 (D.C.Cir.1990); Employees 
of the Butte, Anaconda & Pacific Ry. v. United States, 938 F.2d 1009, 1013-14 (9th 
Cir.1991), cert. denied, U.S. 112 S.Ct. 1474, 117 L.Ed.2d 618 (1992). 

Railway Labor Executives' Ass 'n v. United States, 987 F.2d 806, 812 (D.C. Cir. 1993). 

UP's arguments amount to no more than a disagreement with how Arbitrator Perkovich 

interpreted provisions in the parties' Houston Hub merger agreement. That is not enough to 

warrant this Board setting aside the award. 

B. Arbitrator Perkovich's Award is Based on a Straightforward and Rational 
Interpretation of the Parties' Agreements. 

Arbitrator Perkovich engaged in a straightforward and rational interpretation of the 

HHMIA to conclude that it rendered UP's June 7, 2006 notice, served pursuant to Section IX of 

the 1986 National Agreement, defective because the proposed ID service would conflict with the 

HHMIA. The arbitrator began by examining his authority under the 1986 National Agreement, 

finding that his "threshold inquiry" was whether UP's notice was procedurally sound under 
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Article IX, Section 1. Only if it was, would he have had to examine the terms and conditions on 

which the proposed service would be implemented. Ferkovich Award, 3. 

The arbitrator then reviewed the relevant arbitral authority each party presented to-him in 

support of their respective positions - namely the decision of Board 581 [Kenis] relied on by 

BLET, and the decision of Board 590 [Binau] relied on by UP. Id. at 3-4. He recounted that 

Arbitrator Kenis held the merger implementing agreements before her (from the North Little 

Rock/Pine Bluff, Kansas City, and St. Louis hubs) contained a Savings Clause that "preserved 

the Carrier's right to invoke Article IX," but that this right was not '-'unfettered'' because under 

the HHMIA ''where conflicts arise, the specific provision of [the HHMIA] prevail." Id. at 3. 

This latter phrase "clearly and unequivocally evinced a mutual intent that compelled the 

conclusion that the merger implementing agreements governed over Article IX." Id. at 3-4. 

Ferkovich then summarized the Binau award, noting that Arbitrator Binau distinguished the 

previously decided Kenis Award based on differences in the relevant language in the 

implementing agreement he had to consider (the LAHMIA). Id. at 4. 

Applying that precedent to the dispute before him, Arbitrator Petrovich determined that 

the relevant language of the HHMIA was identical to the provisions that Kenis relied on in 

rescinding an Article IX notice by UP to establish ID service and different from that relied on by 

Binau to uphold UP's rights to extend switching limits under a corollary provision in the 1971 

Agreement. As such, Ferkovich held that Kenis's interpretation of those provisions controlled 

the interpretation of the HHMIA. Id. at 4. He then found that because there was a conflict 

between UP's proposed ID service and the HHMIA ''with respect to, inter alia, first-in/first-out 
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provisions, terminal limits, and seniority rights," the Hub Merger Implementing Agreements 

'shall prevail."' Id. at 4-5. 

In short, Perkovich mereiy determined the scope of his authority under Article IX of the 

1986 National Agreement under which he was appointed, and inteipreted the HHMIA in light of 

the parties' arguments and relevant arbitral authority. Even if this Board were to disagree with 

that inteipretation, or find that the Award contains a "substantive mistake," that would not 

provide grounds to set it aside. Rather, the Board would need to find egregious error or 

determine that the award fails to draw its essenceJrem the agreement, or find that Arbitrator 

Perkovich exceeded the specific limits on his authority. See ATDA v. CSXT, 9 l.C.C.2d at 1130-

31. UP has failed to demonstrate any such flaws in the Perkovich Award. 

C. Arbitrator Perkovich Properly Concluded that the Relevant Language of the 
HHMIA was Identical to the Agreements Before Arbitrator Kenis, and 
Distinct From Language in the Los Angeles Agreement Before Arbitrator 
Bin an. 

UP argues that distinctions on which Perkovich relied to distinguish the LAHMIA from 

the HHMIA are "[b]aseless" and "meaningless." UP Brief, 26, 27. This is suiprising, given the 

plain language of each agreement as well as Arbitrator Binau's reliance on that same distinction 

in the award on which UP relies heavily throughout its Appeal Brief. The HHMIA contains a 

Savings Clause that provides: "The provisions of the applicable Schedule Agreement will apply 

unless specifically modified herein." See supra, n. 7. It also provides, however, that "[ w ]here 

conflicts arise the specific provisions of this Agreement shall prevail..." See supra, n.8. 

Perkovich followed Kenis's lead in concluding that when inteipreted together, these provisions 

mean that: 
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Carrier's Article IX rights under the 1986 National Agreement were not expressly 
modified or nullified under the hub merger agreements, and therefore they still exist and 
apply. However, when those rights have been exercised in a manner that conflicts with or 
modifies the provisions of the hub merger implementing agreements, the implementing 
agreements must be given precedence. - - -

Kenis Award, 20. 

By contrast, the LAHMIA does not contain any parallel language stating that "[ w ]here 

conflicts arise the specific provisions of this Agreement shall prevail..." Binau relied on this key 

distinction when he concluded that the LAHMIA allowed UP to extend switching lines under 

Article II of the 1971 Agreement: _ _ 

The first factor [on which Binau based his decision] was that the A ward rendered by 
Arbitration Board No. 581 or Kennis [sic] award does not support the Organization's 
position. It is clear from the award that Referee Kennis based her decision on specific 
agreement language not found in the Los Angeles Hub Agreement. The Board agrees 
with the Carrier that a side by side comparison of Article IV .A. in the Kenis Award with 
Article VI, Section C of the Los Angeles Hub Agreement clearly shows the phrase 
"[W]here conflicts arise, the specific provisions of this Agreement shall prevail" is only 
in Article IV.A. and not in Article VI, Section C of the Los Angeles Agreement. 

Binau Award, 21. 

Likewise, Ferkovich adopted Kenis's reasoning that it is this "Applicable Agreement" 

provision that "clearly and unequivocally evinced a mutual intent that compelled the conclusion 

that the merger implementing agreements govern over Article IX." Perkovich Award, 3. 

UP's argument that Ferkovich drew a "baseless" distinction between the HHMIA and 

LAHMIA (UP Brief, 26-27), completely misses the point. UP suggests that Ferkovich based his 

award on a slight distinction between the Savings Clause in the HHMIA and the three 

implementing agreements before Kenis, _andthe parallel "Agreement Coverage" language in the 

LAHMIA. The former provides that "[t]he provisions of the applicable Schedule Agreement will 
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apply unless specifically modified herein." UP Ex. 6 (HHMIA, Article IV .A., p. 16). The latter 

provides "[ e ]xcept as specifically provided herein the system and national collective bargaining 

agreements, awards and interpretations shall prevail." UP Ex. 8 (LAHMIA, Article Vl.C., p. 12). 

BLET acknowledges the similarity between these provisions. It is clear, however, as explained 

above, that the distinction lies in the "Applicable Agreement" provision which is absent from the 

LAHMIA, but appears in exactly the same form in the agreements before Perkovich and Kenis. 

Accordingly, UP's argument that Perkovich's award should be vacated because it is based on a 

"!!leaningless difference in contract language [that is] is 'wholly baseless' and 'without 

foundation in reason and fact"'(UP Brief, 27) is factually incorrect. 

In essence, arbitrator Perkovich resolved a factual issue: whether the HHMIA "fettered" 

the carrier's rights under the 1986 National Agreement. He compared the provisions of the two 

agreements and decided that the HHMIA had that effect. This is a traditional exercise of arbitral 

authority with which a reviewing body does not interfere. UP wants this Board to substitute its 

opinion for the arbitrator's as to what the facts reveal. Lace Curtain and its progeny explicitly 

declare that the Board will not engage in that kind of second-guessing. USX Corp. - Control 

Exemption - Transtar, Inc., STB Finance Docket No. 33942 (Sub-No. 1) (S.T.B. 2002); Union 

Pacific Corp. - Control and Merger- Southern Pacific Rail Corp., Finance Docket 32760 (Sub

No. 42) (S.T.B. 2006); Brotherhood of Locomotive Engineers v. Interstate Commerce 

Commission, supra, 885 F.2d at 450 ("The ICC erred in substituting its judgment as to factual 

findings."). 
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D. UP's Attempt to Challenge the Kenis Award Through This Proceeding is 
Improper. 

After Arbitrator Kenis issued her award finding that the notices UP served proposing to 

establish ID service in the North Little Rock/Pine Bluff Hub procedurally defective, UP failed to 

perfect a timely appeal before the Board, (Union Pacific Corp. - Control and Merger - Southern 

Pacific Rail Corp., Finance Docket 32760 (Sub-No. 43) (S.T.B. 2005)) thus making that Award 

final and binding with respect to those agreements. As described above (pp. 13-14), UP then 

·attempted to narrow the impact of the Kenis A ward by proposing to institute ID Service (a run 

between Kansas City and Labadie, Missouri), that was within the proposal that was at issue 

before Kenis, which was rejected by the U.S. Court of Appeals for the Seventh Circuit in 

Brotherhood of Locomotive Engineers & Trainmen v. Union Pacific R.R. Co., 500 F.3d 591, 593 

(7th Cir. 2007). Unsatisfied with those results, UP now spends as much time challenging the 

Kenis Award as it expends seeking to set aside Arbitrator Perkovich's decision. This is readily 

apparent in UP's argument that "[g]iven that the differences in contract language cannot justify 

the split in arbitral authority [between the Kenis and Perkovich Awards], the question is whether 

Arbitrator Kenis's internally inconsistent reasoning, which Arbitrator Perkovich adopted, can 

survive this Board's review. As shown below, it cannot." UP Brief, 28. 15 While this backdoor 

approach to challenging Kenis's Award is clever, it should not be tolerated.16 With respect to the 

15 Likewise, in the final paragraph of its argument, UP argues "[i]n the end, if the 
Perkovich and Kenis Awards stand, the real victims will be the shippers and the public." UP 
Brief, 37 (emphasis added). 

16 In the event that the Board concludes that Perkovich's Award suffers some fatal flaw, 
the Board's decision should make clear that the Kenis Award remains final and binding on the 
parties. 
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Perkovich Award, which does adopt the reasoning set forth in the Kenis Award (as well as the 

Binau Award, contrary to UP's assertion otherwise), a brief review of that reasoning establishes 

that it is entirely consistent. 

UP argues that the Kenis Award is inconsistent in so far as she held that "the Merger 

Implementing Agreements do not modify UP's rights, but they do modify UP's rights." UP 

Brief, 28. This characterization is completely inaccurate. Kenis's decision that UP's notice to 

establish ID service under Article IX of the 1986 National Agreement was defective pursuant to 

the applicable hub merger implementing agreements was based on a two-part determination. 

Kenis summarized her decision as follows: 

Carrier's Article IX rights under the 1986 National Agreement were not expressly 
modified or nullified under the hub merger agreements, and therefore they still exist and 
apply. However, when those rights have been exercised in a manner that conflicts with or 
modifies the provisions of the hub merger implementing agreements, the implementing 
agreements must be given precedence. In this case, the hub merger implementing 
agreements prevail. 

Kenis Award, 20. This first conclusion, that the hub merger implementing agreements ''were not 

expressly modified or nullified," is based on her interpretation of the Savings Clause included in 

all three merger implementing agreements before her (establishing the North Little Rock/Pine 

Bluff, Kansas City, and St. Louis Hubs). She relied on that Clause to reject the Organization's 

argument that "[those] Hub Merger Implementing Agreements should be construed as a 

deliberate intent to surrender Article IX rights under the implementing agreements." Kenis 

Award, 20 (emphasis added). Although Kenis made this limited finding based on the Savings 

Clause before analyzing the "Applicable Agreements" provision, UP ci~es tp this portion of the 

Award to make the broad assertion that "[t]he Kenis Award admits that the Merger Implementing 
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Agreements do not modify UP's Article IX rights to institute new interdivisional service." UP 

Brief, 28 (citing Kenis Award, 20).17 

UP then continues in this same vein, premising an entire section of its argument on the 

following blatant mischaracterization ofKenis's Award: 

In an apparent attempt to explain her inconsistent award, as well as her decision to ignore 
the parties' past practices, Arbitrator Kenis found that the "plain and ambiguous 
language" of the Merger Implementing Agreements "affords no other conclusion" than 
that UP intended to give up its rights under Article IX to modify a Merger Implementing 
Agreement. 

UP Brief, 31. 

UP selectively plucked these quoted phrases from this passage near the end ofKenis's 

Award which, when read in its entirety, exposes the carrier's intended deception: 

To summarize thus far, we conclude that the Hub Merger Implementing Agreements 
retained Carrier's rights under Article IX of the 1986 National Agreement and, further, 
that when those rights conflict with the provisions of the merger implementing 
agreements, they must give way. The plain and unambiguous language of Article IV.A. 
["Applicable Agreements"] and the side letter affords no other conclusion. 

Kenis Award, 24-25. 

The second conclusion from Kenis's summary is that "when those [Article IX] rights 

have been exercised in a manner that conflicts with or modifies the provisions of the hub merger 

17 UP also mischaracterizes this portion of the Kenis Award on page 29 of its Brief. UP 
first states "the Kenis Award (adopted by Arbitrator Perkovich) directly concluded that UP's 
Article IX rights were not modified or nullified by the Merger Implementing Agreements," 
noticeably omitting the word "expressly'' before the phrase "modified or nullified." UP then 
states that Kenis held "the language conceived in the merger implementing agreements is 
patently clear. [UP]'s Article IX rights under the 1986 National Agreement were not expressly 

... _ modified or nullified .. under the hub merger implementing agreement, and therefore they.still exist_ 
and apply." UP Brief, 29 (quoting Kenis Award, 20). But UP does not refer to the qualification 
Kenis placed on this finding, where she stated "[h ]owever, when those rights have been exercised 
in a manner that conflicts with or modifies the provisions of the hub merger implementing 
agreements, the implementing agreements must be given precedence." Kenis Award, 20. 
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implementing agreements, the implementing agreements must be given precedence." Kenis 

Award, 20. She based this conclusion on the "Applicable Agreements" article that was included 

in each of those three merger implementing agreement (the same as is included in the HHMIA), 

providing "[w]here conflicts arise, the specific provisions of this [merger implementing] 

Agreement shall prevail." In other words, as Kenis explains, "[a]lthough Carrier's Article IX 

rights survive under the Savings Clause of the hub merger implementing agreements, their 

exercise is not unfettered," based on the Applicable Agreements Article. Kenis Award, 22. 

Here too UP incorrectly arguesthat the Keriis Award is internally inconsistent 

purportedly because, despite her finding that the merger implementing agreements did not 

modify the Carrier's Article IX rights (which, as established above, is itself not accurate), the 

effect of her Award is to eradicate its Article IX rights. UP based this on its contention that "[i]n 

all cases, new interdivisional service and extended switching limits necessarily changes existing 

collective bargaining agreements." UP Brief, 28. But the extent to which UP actually retains any 

rights under Article IX, if any, was not at issue before Kenis. All she was called on to decide was 

whether the specific ID service that UP had proposed establishing in those hubs was permissible, 

and she concluded it was not. Whether or not UP, in negotiating the merger implementing 

agreements "effectively eliminate[ d]" its Article IX rights under those Agreements (UP Brief, 30 

(emphasis added)), is not a proper basis to reject Kenis's reasoning. 

Despite Kenis's careful examination of the impact ofUP's Article IX rights under first 

the Savings Clause, and then the Applicable Agreements provision, UP blatantly recasts her 

-· ·- - ·--~~-

reasoning as akin to concluding "the Merger Implementing Agreements do not modify UP's 

rights, but they do modify UP's rights." UP Brief, 28. UP then relies on its own 
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mischaracterization ofKenis's reasoning to argue "[s]uch a fundamental internal inconsistency, 

by its very nature, constitutes egregious error, requiring that the Award be vacated." UP Brief, 

30. When one recognizes that no such inconsistency exists, UP's entire argument vanishes. 

E. There is No Past Practice Supporting UP's Position 

UP spends considerable time supporting its right to establish ID service based on 

"longstanding" and ''undisputed past practices." UP Brief, 33, 35. It fails, however, to establish 

any such past practice. Instead, it merely lists several examples of prior negotiation and 

_.arbitration that are not relevant to the instant dispute and which fall far short of establishing a ·· 

true "past practice." 

The U.S. Court of Appeals for the Eighth Circuit described what it takes to establish a 

"past practice" under the RLA in United Transp. Union v. St. Paul Depot Co., 434 F.2d 220 (8th 

Cir. 1970), cert. denied, 401 U.S. 975 (1971): 

An "established practice" under the [Railway Labor] Act should demonstrate not only a 
pattern of conduct but also some kind of mutual understanding, either express or implied. 
Thus, prior behavior by itself, although similar to the acts in dispute, falls short of an 
"established practice. ,, Whether prior conduct establishes a working practice under the 
Act depends upon consideration of the facts and circumstances of the particular case. 
Among the factors one might reasonably consider would be the mutual intent of the 
parties, their knowledge of and acquiescence in the prior acts, along with evidence of 
whether there was joint participation in the prior course of conduct, all to be weighed 
with the facts and circumstances in the perspective of the present dispute. 

Id. at 222-23 (emphasis added). These factors mirror those that are required to establish a past 

practice, absent a written agreement, in an industrial setting outside the confines of the RLA. As 

recognized in Elkouri & Elkouri, How Arbitration Works (6th Ed., 2003), "[i]n the absence of a 

written agreement, 'past practice,' to be binding on both Parties, must be (1) unequivocal; (2) 

clearly enunciated and acted upon; (3) readily ascertainable over a reasonable period of time as a 
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fixed, and established practice accepted by both parties. Id. at 608 (quoting Celanese Corp. of 

America, 24 LA 168, 172 (Justin, 1954), and citing, e.g., Lake Erie Screw Corp., 108 LA 15, 19 

, (Feldman, 1997); Grand Haven Stamped Prods. Co., 107 LA 131, 137 (Daniel, 1996); Kansas 

City Power & Light Co., 105 LA 518, 523 (Berger, 1995)). 

The examples discussed by UP come nowhere close to establishing a past practice. UP 

acknowledges that its examples include negotiations and arbitrations that arose under agreements 

that are entirely different from the 1986 National Agreement that was at issue before Kenis and 

Perkovich. Some involved UP proposals to extend switching iimits under Article-II ofthe1971 

National Agreement. Others involved UP proposals to enhance customer service under the 1996 

Agreement. These have absolutely no bearing on whether UP can establish ID service under the 

1986 National Agreement. Even those examples that did concern the establishment of ID service 

do not establish a past practice, involving as they did proposals that affected other hubs (or in one 

case a separate implementing agreement within the Houston Hub, Zones 1 and 2), under different 

merger implementing agreements, and/or with different BLET General Committees of 

Adjustment. 

The fact that BLET GCAs at times entered into negotiations with UP over proposed ID 

service despite the existence of potentially conflicting merger implementing agreement 

provisions, as the Southern Region GCA did after UP served the June 7, 2006 notice initiating 

the instant dispute, proves nothing. A GCA in those instances may well have decided to focus 

on obtaining beneficial terms that would accompany resulting changes, rather than to contest the 

establishment of that particular ID service. That cannot properly be considered relinquishment of 
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the right to enforce the plain terms of the merger implementing agreements that were before 

Kenis and Perkovich. 

The three specific examples of prior instances in which UP successfully established ID 

Service despite allegedly conflicting merger implementing agreements (UP Brief, 33-35) 

likewise do not serve to establish any past practice. In its first example, UP proposed to establish 

Beaumont, Texas as a home terminal though the HHMIA for Zones 1 and 2 established Houston 

as the home terminal. While UP now alleges this involved the "exact same" contractual 

language that was before Perkovich, this was rnernl}' an isolated incident that arose under a 

separate hub merger implementing agreement. UP similarly and unsuccessfully tried to prove the 

existence of a past practice based on isolated instances in BLE v. UP, Art. I, § 11 Committee, 

Case No. 1, Award No. 1(LaRocco,2003) (BLET GCA Ex. 7). There, BLE argued that the 

carrier violated the Kansas City Hub Merger hnplementing Agreement when it attempted to 

recoup relocation benefits, paid to an engineer in lieu ofbenefi.ts provided under the New York 

Dock. The carrier maintained that the engineer had not actually relocated as required. BLE 

argued UP was subjecting the engineer to disparate treatment based on evidence that other 

engineers in similar circumstances were allowed to keep their relocation allowances. Arbitrator 

LaRocco rejected that argument, concluding "one or two isolated instances where the Carrier 

failed to recoup improperly paid relocation allowances does not constitute a past practice 

permitting all engineers to keep monies that were improperly paid to them." Id. at 14. 

UP's second example involved UP's intent to extend the eastern switching limit for the 

Longview terminal, covered by the Longview Hub Merger hnplementing Agreement, pursuant to 

Article II of the 1971 National Agreement. BLET agreed to extend the switching limits as UP 
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proposed. This example also arose under a different merger implementing agreement, after UP 

attempted to exercise rights under a different National Agreement. The carrier got what it 

wanted because BLET voluntarily agreed to the proposal. This has no bearing on UP's attempt 

to exercise rights under the 1986 National Agreement, with respect to the HHMIA, over BLET's 

objection. It falls far short of a "pattern of conduct" or "some kind of mutual understanding" 

between the parties. United Transp. Union v. St. Paul Depot Co., 434 F.2d at 222-23. UP's last 

example is its proposal to establish enhanced customer service for Ameran ~. pursuant to 

Article IX of the 1996 Agreement;within an area covered by the St. Louis Hub Merger 

Implementing Agreement. That proposal remains outstanding and has yet to be resolved by the 

parties. 

Finally, UP's reliance on CSX Corp. -Control- Chessie Sys., Inc., 1995 WL 717122 

(l.C.C. 1995) also is unavailing. UP's suggestions that this decision "is directly applicable in the 

present case" (UP Brief, 36) vastly overstates any similarities between these matters. There, 

CSX announced its intention to utilize Article I, § 4 of the New York Dock protective conditions 

to change the terms of an existing implementing agreement in order to carry out a new 

coordination. BLET and UTU argued CSX could not do so based on "boilerplate" language in 

those existing agreements that provided "[t]his agreement shall remain in effect until changed or 

modified in accordance with the provisions of the Railway Labor Act, as amended." Id. at *8. 

The arbitrator rejected this argument and permitted CSX to proceed under Article I, § 4. The 

Commission affirmed, basing its decision, in part, on the past dealings of the parties. 

Specifically, the ICC concluded that "awards cited by CSXT, going back over 30 ye~s, show 

that neither party had any reason to view this language as restricting CSXT's ability to invoke 
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New York Dock to implement future operational changes .... " Id. at *9. Likewise, the Board 

noted: 

[i]n eacn of the five impl_ementing agreement cited by CSXT; the union did not object to 
the expansion of the coordination of operations under New York Dock, notwithstanding 
the presence of similar language referring to the RLA in the prior implementing 
agreements establishing the coordinations that were expanded. The unions do not dispute 
CSXT's position that they did not raise the RLA language as an objection to subsequent 
expansion. 

Id. at *9, n. 22. 

Here, by contrast, there are no similarly lengthy and consistent dealings between tht; 

parties. As described above, UP can point to no instances prior to the Perkovich Award where 

UP tried to establish ID service in Zones 3, 4 or 5 of the Houston Hub pursuant to the 1986 

National Agreement. Other disputes in other hubs may be instructive, as illustrated by Arbitrator 

Perkovich's adoption ofKenis's interpretation of other merger implementing agreements before 

her, but this does not establish a past practice on which this Board can rely in considering 

whether the Perkovich Award should be set aside. 

F. UP Cannot Escape from the Terms of the Hub Agreements it Negotiated 
Based on General Policy Considerations. 

In a last ditch effort to evade the terms of the HHMIA, UP makes a plea on behalf of what 

it calls "the real victims ... the shippers and the public," arguing that if the Perkovich Award is 

allowed to stand, "commerce will be gravely affected." UP Brief, 37. This argument is so 

lacking in merit it merits only a brief response. First, UP's suggestion that "in four of its hubs, 

UP is, for the most part, forced to operate in a manner that it designed in 1997-98" (id.), fails to 

acknowledge that UP remains free to negotiate with BLET in order to establish new ID service. 

BLET evinced its willingness to doing so immediately after UP served its June 7, 2006 notice. 
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Second, UP's suggestion that "[t]he Perkovich and Kenis Awards strip UP ofits ability to 

respond to" changes in the rail industry (id.) is hard to swallow given statements offered by UP's 

Chairman, President; and CEO Jim Y 6ung to its shareholders in the introduction of its 2007 ... 

Annual Report: 

By nearly every measure, 2007 was one of the best years in our Company's history. We 
achieved this success by fulfilling our commitments to customers, communities, 
employees and our shareholders .... We increased our value to customers through 
improved service. Customers recognized these efforts, rewarding us with their highest 
satisfaction survey marks since our merger with the Southern Pacific. 

BLET GCA Ex. 8 (Excerpts).18 UP's arguments have no place here. Agency review of an 

arbitration award is not a forum for changing agreements or establishing policy. Having recently 

completed a national bargaining round with BLET under the RLA, UP is well-aware of how 

properly to address its labor relations concerns. 

Conclusion 

For these reasons, UP's appeal should be rejected on jurisdictional grounds. In the 

alternative, if the Board entertains UP's appeal (which it should not) the appeal should be denied 

as it fails to satisfy any of the Lace Curtain standards. 

18 In that same report, UP announced a 2007 net operating profit, after taxes, of 1.86 
billion dollars. 
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PUBLIC LAW BOARD NO. 6740 

Case No. 2 
Award No. 2 

PARTIES TO DISPUTE: BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

-and-

BURLINGTON NORTHERN AND SANT A FE 
RAILWAY COMPANY 

QUESTION AT ISSUE 

Does the Agreement proposed by the Carrier to govern the 
establishment and operation of interdivisional freight 
service with home terminal at Stockton, California, to 
operate between Stockton and Bakersfield, California, 
satisfy the requirements of Sections 1 and 2 of Article IX of 
the May 19, 1986, BLE Arbitrated National Agreement? 

ARTICLE IX - INTERDIVISIONAL SERVICE 

Section 1- Notice 

An individual Carrier seeking to establish interdivisional service shall give at least 
twenty days' written notice to the organization of its desire to establish service, specify 
the service it proposes to establish and the conditions, if any, which it proposes shall 
govern the establishment of such service. 

Section 2 - Conditions 

Reasonable and practical conditions shall govern the establishment of the runs 
described, including but not limited to the following: 

(a) Runs shall be adequate for efficient operations and reasonable in 
regard to the miles run, hours on duty and in regard to other conditions 
of work. 

(b) All miles run in excess of the miles encompassed in the basic day shall 
be paid for at a rate calculated by dividing the basis daily rate of pay in 



effect on May 31, 1986 by the number of miles encompassed in the 
basic day as of that date. Weight-on-drivers additives will apply to 
mileage rates calculated in accordance with this provision. 

(c) When a crew is required to report for duty or is relieved from duty at a 
point other than the on and off duty points fixed for the service 
established hereunder, the Carrier shall authorize and provide suitable 
transportation for the crew. 

Note: Suitable transportation includes Carrier owned or 
provided passenger carrying motor vehicles or taxi, but 
excludes other forms of public transportation. 

(d) On runs established hereunder crews will be allowed a $4.15 meal 
allowance after 4 hours at the away from home terminal and another 
$4.15 allowance after being held an additional 8 hours. 

( e) In order to expedite the movement of interdivisional runs, crews on 
runs of miles equal to or less than the number encompassed in the 
basic day will not stop to eat except in cases of emergency or unusual 
delays. For crews on longer runs, the carrier shall determine the 
conditions under which such crews may stop to eat. When crews on 
such runs are not permitted to stop to eat, crew members shall be paid 
an allowance of $1.50 for the trip. 

(f) The foregoing provisions (1) through (e) do not preclude the parties 
from negotiating on other terms and conditions of work .... 

Section 3 -Procedure 

Upon serving a notice under Section 1, the parties will discuss the details 
of operations and working conditions of the proposed runs during a period of 20 days 
following the date of the notice. If they are unable to agree, at the end of the 20-day 
period, with respect to runs which do not operate through a home terminal or home 
terminals of previously existing runs which are to be extended, such run or rums will be 
operated on a trial basis until completion of the procedures referred to in Section 4. This 
trial basis operation will not be applicable to runs which operate through home terminals. 

Section 4 - Arbitration 

(a) In the event the Carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions 
referred to in Section 2 above, the parties agree that such dispute shall 
be submitted to arbitration under the Railway Labor Act, as amended, 
within 30 days after arbitration is requested by either party. The 
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arbitration board shall be governed by the general and specific 
guidelines se forth in Section 2 above .... 

Section 5 - Existing Interdivisional Service 

Interdivisional service in effect on the date of this Agreement is not 
affected by this Article. 

This Board, upon the whole record and all the evidence, finds as follows: 

That the parties were given due notice of the hearing; 

That the Carrier and Employees involved in this dispute are respectively Carrier 
and Employees within the meaning of the Railway Labor Act as approved June 21, 1934; 

That this Board has jurisdiction over the dispute involved herein. 

The Burlington Northern Santa Fe Railway Company (hereinafter referred to as 

BNSF or the Carrier) transports substantial international freight that arrives in containers 

at the ports of Los Angeles and Long Beach, California. BNSF ships this freight east to 

Chicago via its so-called "racetrac/C' which operates through San Bernardino and 

Barstow, California and Winslow, Arizona. 

After the containers are unloaded at Chicago, the Carrier transports them to ports 

in Seattle, Washington and Portland, Oregon over its Northern lines. After the containers 

are loaded onto ships, the trains that transported them, so-called "buggies" or "bare 

tables," return to Southern California to pick up loaded containers for the trip to Chicago 

over the "racetrack." The Carrier refers to this as "I-5" traffic since the tracks over 

which these trains operate parallel highway Interstate 5 on the west coast. Both the 

Carrier's "bare table" traffic operating southward and its "I-5" freight traffic operating 

northward is growing appreciably. 
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As a result of the merger of the Union Pacific Railroad (hereinafter referred to as 

the Union Pacific or the UP) and the Southern Pacific Transportation Company 

(hereinafter referred to as the Southern Pacific or the SP) the Carrier gained trackage 

rights between Keddie and Stockton, California. 

~---·· . ---·-~--BNSF has intermodal facilHies at th_~ Ri£hmon.<!(Oakland, Californi~orts. 01!.~-------·-_ 

July 20, 1972, the so-called "Riverbank Run-Through" Agreement was negotiated with 

the Brotherhood of Locomotive Engineers (hereinafter referred to as the BLE or the 

Organization) for engine service employees and the United Transportation Union 

(hereinafter referred to as the UTU) for ground service employees. This Agreement 

allows double-ended pool crews to operate in interdivisional service between Richmond 

(Oakland) and Calwa (Fresno) California. These pool crews operate through the terminal 

at Stockton and the terminal at Riverbank, California. 

As the Carrier's "I-5'~ traffic began to increase, it was absorbed into the Riverbank 

run-through pools. According to the Carrier, for several reasons, it soon became obvious 

that using this interdivisional (ID) pool to handle traffic to and from Stockton, California, 

was inefficient. 

Currently, crews in the Riverbank run-through pools go on duty at Richmond and 

are transported by highway 76 miles to Stockton where they take charge of the train and 

operate it the 125 miles to Fresno. Because these ID pool crews are transported over 

crowded Northern California highways from Richmond to Stockton, travel time is 

difficult to estimate. Moreover, trains operating south to Stockton operate over Union 

Pacific tracks that are controlled by the UP. Therefore, the UP determines when BNSF 

trains will be released to operate to Stockton. 
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There have been times when a BNSF train has blocked the UP mainline at 

Stockton waiting for a crew to arrive from Richmond. This adversely affects Union 

Pacific's operations. At other times, a pool crew arrives at Stockton before the 

southbound train arrives. This reduces the legal hours of service available to crews and it 

is not unusual for crews to outlaw before tI:iey reach F~~f10. 

In order to increase the number of trains it may operate on the "I-5" corridor, the 

Carrier intends to obtain trackage rights over the UP between Stockton and Bakersfield, 

California, a distance of approximately 236 miles. The Carrier estimates that securing 

such trackage rights. will double its capacity. 

On September 8, 2003, the Carrier served notice on the Organization pursuant to 

Article IX, Section 1, of the May 19, 1986 Award of Arbitration Board No. 458 to 

establish interdivisional service between Stockton and Bakersfield, California through the 

terminals of Riverbank and Fresno. Stockton would be the home terminal and 

Bakersfield the away-from-home terminal for this ID service. The Carrier included a 

proposal with its September 8, 2003, notice specifying the service it intended to establish 

and the conditions it proposed to govern this interdivisional service. 

On October 16, 2003, the Carrier held a joint meeting with the BLE and the UTU 

to discuss its notice to establish ID service between Stockton and Bakersfield, California. 

As a result of discussions at that meeting, the Carrier modified the proposal it had 

appended to its September 8, 2003, notice. According to the BNSF, its modified proposal 

included several benefits that exceed the "reasonable and practicaf' conditions required 

by Article IX, Section 2, of the 1986 Award of Arbitration Board No. 458. For instance, 

Engineers in this ID service would receive a meal allowance greater than that provided by 
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the BLE National Agreement; all miles in excess of a basic day were to be paid for at the 

conductor-only overmile rate; Locomotive Engineers in this service would be allowed to 

advance their vacations to coincide with layover days at the home terminal; they would 

be allowed to mark up during the last 24-hour calendar day of vacation to avoid missing a 

---~ trip; and they would not be rNuired to trade trains movi~~.clio~----·------- __ 

The Carrier maintains that it made it manifestly clear to the Organization at the 

October 16, 2003 meeting that the modified proposal was contingent on the proposal 

being ratified and if the proposal was not ratified the enhanced benefits in the proposed 

agreement would be withdrawn. The agreement failed ratification. Therefore, the 

dispute was submitted to arbitration in accordance with Article IX, Section 4, of the 1986 

Award of Arbitration Board No. 458. The matter came before this Board for a hearing on 

March 10, 2004. Based on the evidence and arguments advanced by the Organization 

and the Carrier at that hearing, this Board hereby renders the following decision. 

FIND1NGS and OPINION 

On February 26, 2004, the Organization advised the Carrier that it does not 

consider the proposed interdivisional pool freight service between Bakersfield and 

Stockton "new" service. Rather, in the Organization's view, the Carrier is attempting to 

establish interdivisional service within the current Richmond - Calwa interdivisional run 

that has been in existence since 1972. According to the Organization, Article IX of the 

1986 BLE National Agreement prohibits carriers from establishing interdivisional service 

within and overlapping an existing interdivisional run. 

This Board respectfully disagrees with the Organization's contention that the 

proposed ID service does not constitute new interdivisional service. In our opinion, the 
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interdivisional service proposed by the Carrier in its September 8, 2003, notice involves 

new freight business to and from the Pacific Northwest on BNSF's Northern California 

Division. There are 236 district miles between Stockton and Bakersfield whereas the ID 

run between Richmond and Fresno is 194 miles. Moreover, the new ID run will operate 

through Fresno t~_Bakersfield while the Riverbank ID pools stoJ> at Fresno. 

On the Riverbank interdivisional service, Richmond and Calwa (Fresno) are the 

home terminals for the pool freight crews. On the interdivisional service proposed by the 

Carrier, Stockton will be the home terminal for the pool freight crews and Bakersfield 

will the away-from-home terminal. The new interdivisional service proposed by the 

Carrier will be separate and distinct from the Riverbank ID run, in this Board's opinion. 

The Organization argues that a March 31, 1987 decision rendered by the Informal 

Disputes Committee that was established pursuant to the 1986 BLE National Agreement 

supports its position that the Carrier does not have the right under Article IX of the 1986 

National Agreement to establish interdivisional service between Stockton and 

Bakersfield, California, since this proposed interdivisional service is within and 

overlapping an existing [Riverbank] interdivisional run. However, a careful reading of 

that the decision actually supports the Carrier's position in the instant dispute, in our 

opinion. 

In the dispute that was before the Informal Disputes Committee, the Southern 

Pacific Transportation Company had superimposed elongated interdivisional service on 

preexisting interdivisional service. That, of course, is not what BNSF is proposing. For 

example, the current 76 miles between Richmond and Stockton that is part of the 

Riverbank run will not be included in the interdivisional service proposed by the Carrier. 
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Additionally, the Riverbank run will continue to exist after the proposed interdivisional 

service between Stockton and Bakersfield is established. Engineers will work in both 

pools. The proposed Stockton-Bakersfield ID run will not affect the existing Richmond-

Fresno ID run. 

_ __lhe InformaLdisputes Committee wen!_g,11_!0 find that: 

"The Carriers have the right to establish extended or 
rearranged interdivisional service and it constitutes llfil1:'. 
service within the meaning of Article IX unless it is a 
substantial re-creation of the prior interdivisional service 
designed solely to obtain the more favorable conditions in 
the 1986 National Agreement" (underscoring added). 

In the instant dispute, the Carrier is not proposing a "substantial re-creation" of 

the Richmond-Fresno interdivisional service, in the opinion ofthis Board. Nor is this 

new interdivisional service "designed solely" to obtain the more favorable conditions in 

the 1986 BLE National Agreement. Rather, the objective of the new service is to 

increase freight traffic on BNSF's Northern California Division and to make this 

operation more efficient by eliminating the deadheading of pool crews from Richmond to 

Stockton and allowing them to run through Fresno to Bakersfield. 

That the proposed interdivisional service will traverse some of the same territory 

traversed by the Richmond-Fresno ID pools does not make it impermissible under Article 

IX of the 1986 BLE National Agreement, in this Board's opinion. As explained above, 

the Carrier is not simply superimposing elongated interdivisional service on preexisting 

interdivisional service to obtain the more favorable conditions in the 1986 BLE National 

Agreement. Rather, it is proposing to establish new interdivisional service in Northern 

California to increase its freight service between the Pacific Northwest and Southern 

California and to make this service more efficient. The Carrier has the right to establish 
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this interdivisional service pursuant to Article IX of the 1986 BLE National Agreement, 

in our judgment, notwithstanding the Organization's objections. 

Article IX, Section 2, of the 1986 BLE National Agreement mandates that 

"reasonable and practicaI'' conditions must govern interdivisional service that is 

proposed by a cani~~- Art~~~~~,_§~c_t!<m .~~.sets forth ex<lJ!!PJ~~gf reasonable and 

practical conditions, such as the runs must be reasonable regarding miles run and hours 

on duty. Section 2 also explains how employees are to be compensated when miles run 

exceed the miles encompassed in the basic day. Further, it requires carriers to provide 

employees suitable transportation when a crew is required to report for duty or is relieved 

from duty at a point other than the on and off duty point established for the interdivisional 

service. It also provides crews a meal allowance and, under some circumstances, an 

allowance when they are not allowed to stop and eat. 

Article IX, Section 2, expressly states that the parties may negotiate other terms 

and conditions of employment in addition to those set forth in Section 2 (a)- (e). If they 

are unable to reach an agreement and arbitration is invoked, the arbitration board is 

governed by the general and specific guidelines set forth in Section 2. 

The conditions proposed by the Carrier for the Stockton-Bakersfield 

interdivisional service exceed the reasonable and practical conditions required by Article 

IX, Section 2, of the 1986 BLE National Agreement, in this Board's opinion. The 

proposed run is 236 miles, which is not unreasonable or impractical. Pool crews should 

be able to complete this run in eight hours, according to the Carrier. Crews will be 

provided suitable transportation when they are required to report for duty or are relieved 
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from duty at points other than Stockton or Bakersfield. They will also be allowed meal 

allowances in accordance with BLE National Agreements. 

The conditions that the Carrier proposed for the Stockton-Bakersfield 

interdivisional service exceed those required by Article IX, Section 2, of the 1986 BLE 

National Agreement in several respects. For instance, the agreem~gtc_<m1filns a "{oQt_JJ,[ _________ •-· 

the board" arrangement that the Organization proposed. Additionally, employees in this 

service will be allowed to advance their vacations to coincide with layover days at the 

home terminal. They will also be allowed to mark up during the last 24-hour calendar 

day of their vacation so as to avoid missing a round trip. Further, if these employees are 

required to perform local freight work they will receive the pre-1985 switching 

allowance. 

Since pool Engineers on the interdivisional service proposed by the Carrier also 

will work the Richmond-Fresno ID run they should receive the benefits provided by the 

Riverbank Run-through Agreement, according to the Organization. Among other 

benefits, this would include overtime after 10 hours and payment at the conductor-only 

overmile rate for all miles in excess of those encompassed in the basic day. The 

Organization contends that these employees are also entitled to continuous held-away

from home terminal pay after the expiration of 16 hours and a monetary allowance if they 

are required to change trains between their initial and final terminals. 

With one exception, this Board does not find the Organization's proposals 

warranted. It is noteworthy that some of these proposals, such as the overmile rate and a 

meal allowance in excess of that provided in the BLE National Agreement, were in the 

tentative agreement that failed ratification. 
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A compelling argument can be made that employees should not receive benefits 

in arbitration that they expressly rejected during negotiations. This Board agrees with 

that logic. This is particularly so in the present case where the Carrier specifically 

informed the BLE that the modified proposal that was agreed to on October 16, 2003, 

contained benefits that were expressJy contingenton rajification of this proposal and ... 
~-~·~-~-~,--- -

these enhancements would be withdrawn if the proposal were not ratified. Nevertheless, 

under the unique circumstances extant in this case, we find that Locomotive Engineers in 

the proposed interdivisional service between Stockton and Bakersfield are entitled to the 

conductor-only overmile rate even though overmiles are entirely unrelated to this new 

interdivisional service. 

In 1990, the former Santa Fe Railway Company asked its Locomotive Engineers 

for financial relief in order to avoid bankruptcy. The Engineers agreed to freeze their 

wages for five years to help the Santa Fe avoid a potential bankruptcy. Because of this 

concession, their basic daily rate of pay is below the national average for Locomotive 

Engineers. As a quid pro quo for this concession, the Santa Fe agreed to allow Engineers 

in Riverbank ID service the conductor-only overmile rate for all miles in excess of those 

encompassed in the basic day. Engineers earned that benefit and it should be continued 

for employees in the Stockton- Bakersfield ID service, in this Board's opinion. Other 

than this, the agreement proposed by the Carrier for this interdivisional service shall be 

adopted. That agreement is appended hereto and made part of this A ward. 
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reasoned that if the parties wanted to preclude any further rearrangement of existing 

interdivisional runs under a 1985-86 Article IX notice, they certainly had the opportunity to 

clarify that intent. What they did say was: 

"Interdivisional service in effect on the date of this Agreement is not affected by 
this Article." 

It is clear there is no barrier to serving an Article IX notice to rearrange and/or extend an 

existing interdivisional run, and the notice would be deemed invalid only if it were shown to be a 

substantial re-creation of existing service designed to take advantage of the more favorable Article 

IX, Section 2 conditions. 

The record supports BNSF' s position in this dispute. There is no substantial re-creation 

of any existing interdivisional service in question here. BNSF found it necessary to extend and/or 

rearrange existing interdivisional service in the face of significant operational necessities brought 

about due to a significant increase in volume. We must conclude that notice was proper and that 

the proposed conditions meet those required under the National Agreements. 

Award: 

The questions at issue are answered in the affirmative. 

Carrier Member 

Fort Worth, Texas 
April 12, 2004 

~zl;{l~ 
FRANCIS x. QUINN 
Chair and Neutral Member 

~~A--
Organization Member 
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