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Before the
Surface Transportation Board 239748
Finance Docket No. 35873 ENTERED
Office of Proceedings
December 21, 2015
NORFOLK SOUTHERN RY. CO. Part of
- ACQUISITION AND OPERATION APPLICATION - Public Record

CERTAIN LINES OF THE DELAWARE AND HUDSON RY.

JAMES RIFFIN’S MOTION TO SUPPLEMENT THE RECORD

1. Comes now James Riffin (“Riffin”), who moves to supplement the Record in this
proceeding with the following “new evidence,” and who argues that the ‘new evidence’
constitutes “substantially changed circumstances” which warrants a new look at the decisions
made by the Surface Transportation Board (“STB”), and the (unintended) consequences of those

decisions.

2. As the attached news article states,' the Canadian Pacific Railway Company (“CP”) is

mounting a “hostile takeover” effort to acquire the Norfolk Southern Railway Company (“NS”).

3. Ina November 24, 2015 reply to the STB’s Motion to Dismiss, filed in the Third Circutt,
Case No. 15-3401, [a Petition to Review the STB’s Decision granting R.J. Corman
abandonment authority to abandon some of its Allentown Lines, see AB 550 (Sub. No. 3X),]
Riffin concluded his Reply with the following statement:

“57. (It took Riffin a few days to realize why the D&H / CP wanted / needed to get
rid of the D&H’s trackage rights. So long as the D&H / CP had trackage rights over
Norfolk Southern’s tracks, if CP tried to acquire Norfolk Southern, that merger would
result in a 2-to- 1 merger, which is virtually prohibited. Now that CP no longer controls

' Reproduced with permission of Kalmbach Publishing.
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lines of railroad parallel to Norfolk Southern’s lines of railroad, were CP to acquire
Norfolk Southern, there would be no 2-to-1 merger. It would result in an addition to the
end of CP’s tracks, rather than acquisition of tracks parallel to CP’s lines of railroad.
Good legal strategy for CP’s hedge fund owners. Makes the STB look like it was / is
being ‘used.’)”

4. In October, 2006, the Children’s Investment Fund made an attempt to acquire CSX. But
for the stock market crash in 2008, the Children’s Fund may well have been successful in taking
over CSX. In Trains magazine, in its October, 2011 issue, on pp. 46-47, appears an article
written by Rush Loving, Jr, which details how the Children’s Fund attempted to take over CSX.
A copy of the Trains CSX article is attached.’

5. CP’s attempt to take over NS raises the following questions:

A. Did CP, through its Delaware and Hudson Railway Company (“D &H”) subsidiary,
‘abuse’ the STB’s processes? (Was the STB ‘used’ in an inappropriate manner in

furtherance of the undisclosed goal of CP’s hedge-fund owners, to acquire NS?)

B. Does the STB desire to thwart CP’s takeover attempt before NS spends millions of
dollars trying to repel the CP attack?

6. The STB has no direct authority to prevent CP from attempting to acquire NS. The only
direct authority that the STB has, is to grant / not grant, authority for CP and NS to merge, after
CP has acquired sufficient votes to force NS’ Board of Directors to vote in favor of selling NS to
CP.

7. The proxy fight that is about to occur, will cost both NS and CP multiple millions of
dollars. Riffin argues that those dollars would be better spent if they were used to improve the
infrastructure of NS’ and CP’s lines of railroad.

? Reproduced with permission of Kalmbach Publishing.
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8. Riffin gives CP’s hedge-fund lawyers high marks for their creative strategy: ~Eliminate
the 2 to 1 regulatory barrier first, by getting rid of CP’s parallel lines of railroad in a first strike.
Deplete NS’ bank account by $217 million, so that NS has fewer financial resources to fight a

proxy fight. Then use NS’ money to wage the proxy fight. (Use the $217 million that N'S just
gave to CP.)

9. Beautiful strategy: The most that it will cost CP is the loss of a line of railroad that CP
had little nterest in / that had little economic value to CP.

10. Riftin gives CP’s hedge-fund lawyers very low marks for execution of the strategy:
Before the ink was even dry (before the STB ruled on NS’s Petitions for Reconsideration / the
D&H’s Petitions to Revoke), CP let the world, and the STB, know what it is really trying to do.

11. CP’s strategy appears to be date-driven: Resolutions need to be filed by current
shareholders by February 14, 2016, in order to get the resolutions before NS’ May, 2016

stockholders’ meeting,

12. Which explains why CP was in such a hurry to conclude the NS’ purchase of CP’s lines /
discontinuance of the D&H’s trackage rights.

13. If CP misses the February 14, 2016 deadline, the next opportunity may be in 2017.
Which could give NS sufficient time to successfully fend off CP’s proxy fight.

14. Which ultimately brings Riffin back to why he is writing this missive:

15. While the STB does not have the authority to prevent CP’s proxy fight / prevent NS from

squandering millions of shippers’ dollars fighting CP’s proxy fight / fighting for its life, the STB

does have the authority to throw a really big monkey wrench mto the works, if it so choses.



16. Once again, it all boils down to strategy: IF (A) the STB were to ‘reconsider’ its FD
35873 decision, and decide that the transaction really is not good for the “public’s convenience
and necessity,” (given the unintended consequences), and /or (B) IF the STB were to grant
one or more of the Petitions to Revoke that were filed in the AB 156 (Sub. No. 27X) proceeding,
then one or both of the NS / D&H decisions would be vacated.

17. Ifthe NS decision were vacated, CP would have to return to NS the $217 million it
obtained from NS, thereby depriving CP of the requisite funds to mount the proxy fight with N'S.
It would also restore $280 million to NS’ bank account, making NS stronger, and more able, to
fend off a proxy fight.

18. Likewise, if the D&H decision was vacated / the D&H’s Notice of Exemption (“NOE”)
was revoked, then CP would have lines of railroad parallel to NS’ lines ofrailroad, thereby
making any merger a 2-to- 1 merger, which is virtually prohibited.

19. Ifeither / both ofthe NS / D&H decisions were vacated, it would become clearly obvious
to all potential mvestors, that a merger was highly unlikely to actually occur. And if there is no
prospect of a merger actually occurring, the hedge-fund mvestors are more likely to direct their

shark-attack toward some other entity.

20. So it all boils down to, what would the STB prefer? How does the STB feel about the
proposed merger? How does the STB feel about what CP did / is doing?

21. While Riffin and Norfolk Southern are not ‘friends’ by any means, Riffin strongly feels
that Norfolk Southern should remain under the control and direction of those individuals

presently in charge of NS.

22. Riffin decidedly does not like how Hunter Harrison is running CP. In an effort to boost
short-term profits, and thus to increase CP’s stock price, Mr. Harrison has used draconian

methods to reduce CP’s operating costs / improve CP’s operating ratio: He has cut back on



mvestment in CP’s track infrastructure. (Part of the justification for selling 282 miles of D&H
line to N'S, was CP’s failure to invest in the infrastructure / NS’ willingness to invest in the track
infrastructure.) He has virtually elimmated all ‘reserve capacity.” Witness the Winter of 2013,
when CP’s trains virtually came to a halt for multiple months, due to a lack of functioning

equipment / available train crews, due to massive layofis.

23. Warren Buffet bought BNSF as an investment. He lets ‘railroad people’ run the railroad.

He considers the BNSF a long-term investment.

24. CP’s hedge-fund owners have only one interest: Making a ‘quick buck.” (A quick
‘multi-millions of bucks.”) It reminds Riffin of when criminal elements buy a company for the
sole purpose of siphoning off as much money as they can, before they bankrupt the company,
then discard the company.

25. NOEs may be revoked if they contain ‘false or misleading statements.’

26. Riffin argues that the D&H’s failure to disclose to the STB that one of the main reasons /
the overriding reason, why CP / the D&H wanted to abandon its trackage rights, was to eliminate
the 2-to-1 regulatory barrier to a merger / was because CP (the D&H’s parent company) intended

to acquire NS, by force if necessary, was a misleading statement.

27. Inthe case of AB 156 (Sub. No. 27X), multiple reasons were advanced justifying
revocation of the D&H’s NOE.

28. As Riffin has argued, revocation of the D&H’s NOE, would restore the D&H’s trackage
rights / lines of railroad, parallel to NS’ lines of railroad.

29. Restoration of the D&H’s trackage rights would put NS’ Application in jeopardy / would
be grounds to ‘reconsider’ / vacate the NS acquisition decision: ~ See Riffin’s June 24, 2015

Reply to Nasca’ Petition for Reconsideration (JR-13) at paragraph 3 and paragraphs 18-49,



where Riffin extensively discusses the requirements 0f49 CFR 1180.8(c).

IMPACT ON SHIPPERS

30. Riffin pointed out that the shipper agreements executed by NS, would protect the

shippers for a limited period of time from rate increases.

31. Were NS to be acquired by CP, those shipper agreements, and all other NS agreements,
would be put into serious jeopardy: To increase its operating ratio, CP would surely raise rates,

m order to increase revenue.

32. NS is run by railroad people. Those NS people realize that the long-term viability of NS’
shippers is necessary for the long-term viability of NS.

33. CP’s hedge-fund owners have only one interest: Making quick money by momentarily
raising CP’s stock price. Stock prices can be artificially raised by artificially raising one’s profit.
One’s profit’s can be artificially raised by eliminating / reducing nvestment in one’s
infrastructure. So by reducing investment in one’s infrastructure, one can artificially raise, for a
short time, one’s stock prices. Just long enough for one’s present stock owners to sell their stock

at a substantial profit.

34. But eventually, the failure to invest in infrastructure, results in poor track infrastructure,
which results in poor shipper service, which results in less revenue, due to shippers switching to

motor carriers.

35. Mr. Harrison’s approach will eventually hurt rail shippers. Either through poorer service

and / or higher rates (due to the rail carrier’s monopoly powers).

36. So ifI were a NS shipper, I would be very concerned about CP’s attempt to forcefully
take over NS, then replace NS’ management with management beholding to CP’s hedge-fund

OWINErS.



37. IfI were NS’ management, I would be very worried about losing my job.

38. IfI were the STB, I would be very worried about the adverse impact CP’s forced take-
over of NS will have on shippers, on NS, and on the public.

39. This appears to be a case of:  Pick your poison.

40. The STB /NS can try to undo what just transpired, in order to take the ‘wind’ out of
CP’s ‘sails.” That is a difficult pill to swallow, since the parties have to acknowledge that what

they did, should never have occurred.

41. The STB /NS can let things play out. NS is likely to spend millions of dollars fending
off CP’s proxy fight. The STB is likely to have to decide whether to permit a merger, after CP

has gutted NS of'its present management team.

42. IfI were the STB /NS /NS’ counsel, I would feel ‘used.’

43. T would argue that the STB should grant the Petitions for Reconsideration filed in the FD
35873 proceeding, and should grant the Petitions to Revoke in the AB 156 (Sub. No. 27X)

proceeding, thereby restoring the status quo ante.

SANCTIONS

44. T would also argue that the STB should consider fashioning sanctions against both CP

and NS. The following potential sanctions come to mind:

A. Add a new condition to the FD 35873 proceeding: CP, its subsidiaries and affiliates,
are prohibited from trying to hostilely acquire NS for a period of five years. Ata

minimum:  Prohibiting transfer of the line for a period of five years.



B. Add a new condition to the AB 156 (Sub. No. 27X) proceeding: The trackage rights
the D&H desires to abandon, may be acquired via the OFA process, at the trackage
rights’ Net Liquidation Value.

45. Prohibiting CP from hostilely trying to acquire NS is akin to the OFA provision which
prohibits transferring what one acquires via the OF A process, to any other entity, for the first two
years, and to any entity other than the carrier from which the line was acquired, without the

granting carrier’s consent. See 49 U.S.C. 10904(f)(4)(A).

46. Prohibiting transfer of the line for five years would not prevent a hostile takeover of NS:
IfNS is taken over, NS still retains title to the line.

47. Subjecting the D&H’s trackage rights to the OF A process would sanction both CP and
NS.

48. CP would be sanctioned, by precluding it from realizing any profit from the

discontinuance / transfer of its trackage rights.

49. NS would be sanctioned by forcing NS to permit another carrier(s) to use its tracks.

(Subject to standard trackage-usage rates.)

50. Riffin argues that NS should receive some form of sanction for permitting / failing to
prevent / failing to put in its Purchase Contract, language which would prevent CP from trying to
hostilely take over NS, using NS’ money. The sanction is not for failing to prevent a hostile
takeover from occurring. The sanction is the price extracted from NS, as payment to the STB, to
all affected shippers, and to the general public, for interceding to prevent CP from hostilely
taking over NS.

CONCLUSION



51. Riffin argues (A) that it is not in the public’s convenience and necessity to permit CP to
hostilely take over CP; (B) that CP’s attempt to hostilely take over NS is contrary to the U.S.’

Rail Transportation policies, to wit:

“(4) to ensure the development and continuation of a sound rail transportation system
with effective competition among rail carriers and with other modes, to meet the
needs of the public and the national defense;”

“(5) to foster sound economic conditions in transportation and to ensure effective
competition and coordination between rail carriers and other modes;”

“(9) to encourage honest and efficient management of railroads;”

“(12) to prohibit predatory pricing and practices, to avoid undue concentrations of market
power, and to prohibit unlawful discrimination;”

52. Riftin argues that it was dishonest / misleading for CP not to disclose to the STB, to

shippers, and to the general public, its intention of using NS’ money to hostilely takeover NS.

53. Riffin argues that the STB should exercise its authority, in a manner consistent with its
statutory powers, to prevent / discourage hostile / predatory takeovers of efficiently-run rail

carriers.

54. Riffin argues that the STB has, in this unique circumstance, the authority, and the ability,
to make its position known before NS and CP spend extremely large sums of shippers’ money to
hostilely takeover a fellow carrier, as opposed to putting those large sums of shippers” money
nto their track infrastructure, by imposing conditions on the two transactions still before the
STB [FD 35873 and AB 156 (Sub. No. 27X)], which conditions would make it virtually
impossible for CP to hostilely takeover NS.

55. Recently, Riffin was sent a link to a 45-second video entitled “When you marry an
Italian.” The link follows. Riffin would rename the video: “When you buy a line of railroad
from a hedge-fund owned railroad.” Link: http/safeshare.tv/v/ss564899c87c19¢e



http://safeshare.tv/v/ss564899c87c19e

Respecttully,

James Riffin

P.O. Box 4044
Timonium, MD 21094
(443) 414-6210

CERTIFICATE OF SERVICE

I hereby certify that on or before the 20™ day of December, 2015, 1 served a copy of the
foregoing Motion to Supplement Record, on the parties noted below.

James Riffin
ORIGINAL SERVICE LIST

E-mail:
Brotherhood of MOW Employees: Richard Edelman: REdelman@odsalaw.com
Brotherhood of Locomotive

Engineers & Trainmen: Kevin Moore: bletdivl 91 @hotmail.com
CNJ / Alma / Pace Glass: Thomas McFarland: mcfarland@aol.com
D&H Railways: Karl Hansen: karlhansen(@stinsonleonard.com
D&H Railways: David Rifkind: david.rifkin@stinsonleonard.com
IAM District Lodge 19: Jeffrey A. Bartos Jbartos(@geclaw.com

Kyle A. DeCant Kdecant@geclaw.com
Genesee & Wyoming, Inc.: Eric Hocky: ehocky@clarkhill.com
Allison M. Fergus: afergus(@gwrr.com

Maryland DOT: Charles Spitulnik: cspitulnik@kaplankirsch.com
NY DOT: Keith Martin: keith.martin@dot.ny.gov
National Grain & Feed Assoc: Randall C. Gordon: n ngfa.or.
National Grain & Feed Assoc: Thomas Wilcox: twilcox@gkglaw.com
Norfolk Southern: Williams Mullins: wmullins@bakerandmiller.com
PPL Energy: Kelvin Dowd: kid@sloverandloftus.com
PA NE Regional RR Auth: Lawrence Malski: Imalski@pnrra.org
Saratoga & N. Creek Ry: John D. Hefher: John.Heflher(@strasburger.com
Seda-Cog Railroads: Jeffery K. Stover: jra(@seda-cog.org
U.S. Clay Producers Assoc: Vincent P. Szeligo: vszeligo@wsmoslaw.com
Samuel J. Nasca (SMART): Gordon P. MacDougall gpmacdo@mindspring.com
R.J. Corman Audrey L. Brodrick: abrodrick@fletcher-sippel.com
R.J. Corman Robert A. Wimbish rwimbish@fletcher-sippel.com
Eric Strohmeyer esstrohmever@vyahoo.com
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ADDITIONAL SERVICE LIST FOR FD 35873

Party of Record

Maine DOT

Western NY & Pa RR

N. Hampshire DOT

Senator Robert Casey, Jr.
Hon. Chris Collins
Providence & Worchester RR
Massachusetts DOT

NE Freight Transfer

Penn. DOT

NY Susquehanna & West RR
N I Industries

Hon. Chris Gibson

CSX Transportation

Celtics International

Natl Grain & Feed

Hon. Richard Hanna

Hon. Brian Higgins

Milford Benningham RR

J. B. Hunt

E. of Hudson Rail Frt Task Force
Reading Blue Mtn RR
Hon. Jerrod Nadler

Thoroughbred Direct Intermodal
Hanjin Shipping

Hon. Tom Reed

Pti Logistics

Sandersville RR

Hon. Paul Tonko

Sen. Pat Toomey

Delaware Lackawanna RR

A Zerega Sons

Am. Tram Dispatchers Assoc

Owego Harford RR et al

Serve On

David Bernhardt
Cheryl Martin
Eugene Blabey
David Brillhart
Sen. Casey
Hon. Collins
Scott Conti
Frank Depaola
Susan Duckworth
Toby L. Fauver
P. Bratcher
Nathan Fenno
Fleck Andrew
Hon. Chris Gibson
Lou Gitomer
Steven Golich
Randal Gordan
Hon. Richard Hanna
Hon. Brian Higgins
Peter Leishman
Terrence Matthews
Jennifer Boattmi
John McHugh
Wayne Michel
Hon. Jerrod Nadler

Sam Niness
Mike Radak
Hon. Tom Reed
Joe Shefchik
Ben Tarbutton I11
Hon. Paul Tonko
Sen. Pat Toomey
David Verde
John Vermylen
Michael Wolly

Eric Lee
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E-mail address

david.bernhardt@maine.gov
cheryl. martin-hunt@maine.gov
kylie.mclaughlin@@wnyprr.com
bcass(@dot.state.nh.us

kichelle webster@casey.senate.gov
erynn.hook@mail. house.gov
wendy@pwrr.com
christine.kondis(@state.ma.us
s.duckworth@nefreighttransfer.com
tfauver@pa.gov
pbratcher(@pa.gov
nfenno@nysw.com
afleck@valhi.net
rep.chris.gibson@mail. house.gov
Lou Gitomer(@verizon.net
lgiroux(@,celticsintl.com
cdelacruz@ngfa.org
rep.richard.hanna@mail. house.gov
rep.brian.higgins@mail. house.gov
mbrxnhl @aol.com

terrence matthews(@jbhunt.com
jennifer boattini@jbhunt.com

1fimchughpc(@aol.com

bhess@readingnorthern.com
robert.gottheim@mail.house.gov
lisette.morton@mail. house.gov
sam.niness(@ns_direct.com
mradak(@us.hanjin.com
alison.hunt@mail. house.gov
joeshefchik@papertransport.com

bitir@sandersvillerailroad.com
paul.tonko@mail. house.gov

tyler minnich@toomey.senate.gov
sbedette(@ gvtrail.com
dwhite(@zerega.com
mwolly@zwerdling.com

By First Class Mail

415 Woodland Rd Syracuse, NY 13219
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Trains News Wire:
UPDATE: CP makes third offer for NS

By Bill Stephens | December 16, 2015

Canadian Pacific slightly sweetened its bid for Norfolk Southern today, offering NS shareholders
what amounts to an insurance policy on the stock price of the combined company while the merger
is under regulatory review.

“We are increasing our offer to NS shareholders by as much as $3.4 billion through the addition of a
contingent value right,” Mark Erceg, CP’s executive vice president and chief financial officer, said
during a conference call this morning with investors and Wall Street analysts.

The basics of the $30 billion proposal remain the same: NS shareholders would receive $32.86 in
cash in May 2016 and 0.451 shares in the new CP-NS company. The wrinkle CP added today is that
NS shareholders would receive 0.451 of a contingent value right, or CVR.

What’s a CVR? “Think about this as a long-term insurance policy on the share price,” says Bill
Ackman, a CP board member and head of Pershing Square Capital Management, CP’s largest
investor.

The CVR puts a floor beneath the share price of the combined CP-NS. It would protect investors if
the CP-NS share price falls below $175. The CVR would be worth up to $25 and is a liquid
investment that could be sold immediately after CP is put in a voting trust in May 2016.

“The CVR gives significant value to shareholders — unless we’re right,” Ackman says, adding
they’re willing to bet $3.4 billion that CP-NS is worth at least $175 per share. “We’re not betting
that money recklessly.”

CP values its latest offer as a premium of between 58 percent and 77 percent — the same premium
of its second offer, which was made on Dec. 8 and immediately rejected by NS.

The two railroads have disagreed on the value of the merger offers and have escalated their war of
words over the past week. CP CEO E. Hunter Harrison said the CP-NS battle has turned into a
“street fight environment,” adding, “if this is going to be a street fight, so be it.”

There are two ways that CP can move forward with a transaction in light of continued opposition
from NS, Ackman says. Both require resolutions by current shareholders, which would need to be
filed with NS by Feb. 14, 2016.

The first is a simple shareholder resolution asking the NS board to engage with CP to see if a deal
can be worked out. The second — and more complicated — route would be a proxy contest that
would seek to replace the NS board of directors with a slate of candidates who favor a merger.



In either case, it’s likely the outcome would be decided at or before NS’s annual shareholder
meeting in May, Ackman says.

CP insists that its two-part merger plan can succeed.

The first part — putting CP in a voting trust, having Harrison sever ties with CP and become CEO of
NS — is highly likely and will win STB approval, Ackman says. Harrison would then launch
operational improvements at NS, which would save the company $1.2 billion and drive up its share
price.

The second part — gaining STB approval of the merger, a process that could last 16 months — is
less certain, Ackman says. But NS shareholders would be rewarded in either case, he says.

CP’s stock-and-cash offer would be worth $125 to NS shareholders if the STB ultimately rejects the
merger. If the STB approves the deal, it would be worth $140 for NS shareholders, Ackman says.

NS did not immediately respond to CP’s latest offer.

UPDATE: Dec. 16, 2015, 10:42 a.m., Central time. Details from Canadian Pacific's Wednesday
conference call.

© 2015 TRAINS Magazine, Kalmbach Publishing Co. This material may not be
reproduced in any form without permission from the publisher. www.TrainsMag.com



SUFFER

the Children's Fund

Just as Michael Ward was
leading CSX out of a morass of
poor performance and low earn-
ings, a hedge fund based in London
and registered in the Cayman Is-
lands made a run at the company.
The Children’s Investment Fund, or
TCl, had a reputation for taking
over weak corporations and turning
them around with new management
while it ran up that company’s debt.

The fund's name was a bit mis-
leading. Only a portion of its prof-
its went to The Children's Invest-
ment Fund Foundation, which was
run by the wife of TCI founder
Chris Hohn, the son of a Jamaican
auto mechanic. The foundation fi-
nanced children’s causes in the
Third World. But despite its charita-
ble-sounding name, the rest of
TCl's earnings lined the pockets of
its investors.

In early 2006, the fund began
looking at potential railroad invest-
ments in the United States. It ze-
roed in on the two Eastern giants,
CSX and Norfolk Southern, then
deemed CSX the best candidate,
since it offered more room for im-
provement. That October TCI be-
gan acquiring control of CSX
shares by purchasing from various
banks derivatives, or swaps,
backed by CSX stock. The banks
held the stock, and TCl paid them
interest on their investments, If the

stocks’ value fell, the fund would
make up the difference, and if they
rose the fund would take the profit.
With the banks holding the stock,
CSX was shielded from knowing
what the fund was up to.

Ward soon received a chilling
message from the Children's Fund
telling him it controlled $300 mik
lion of the railroad's shares and
planned on getting more. The fund

their votes with TCI. Hohn also
forged a secret alliance with anoth-
er Cayman Islands hedge fund
named 3G Capital Partners, which
in early 2007 bought 1.9 percent
of CSX's outstanding shares.

in early March, Amin informed
CSX that TCl had notified the U.S
Securities and Exchange Commis-
sion of its intent to buy at least
$500 million of the railroad's
shares. The fund also started de-
scribing to friendly bankers the
profits that could be made if it
took CSX private.

On March 29 Munoz and Elien
Fitzsimmons, CSX's general coun-
sel, flew to New York to meet with

‘YOU'RE ABSOLUTELY NOT

demanded that Ward relinquish his
chairmanship and that directors
with railroad experience fill some
of the board seats.

In January 2007, TCI proposed
a leveraged buyout of the railroad.
At a February transportation con-
ference, Hohn's partner at TC,

Snehal Amin, confronted CSX finan-

cial chief Oscar Munoz, telling him
the fund “owned” 14 percent of his
company’s shares. Munoz seemed
unfazed.

Knowing that he would have to
launch a proxy fight if he wanted
CSX, Hohn sent out feelers to oth-
er hedge funds, apparently hoping
to build a group of allies who
would buy CSX shares and cast
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Amin. Only 32, Amin was overflow-
ing with confidence. He told them
how disappointed he was that
Ward had not responded to TCl's
buyout proposal, even though the
fund held around 14 percent of
CSX's outstanding shares.

Amin wanted the buyout to be-
gin immediately, and demanded
that the company announce a “sig-
nificant” share repurchase when it
gave its next quarterly report to
stock analysts three weeks later. If
there was no announcement, Amin
warned, “we will assume Ward is
not listening to us.”

“And if not?” Munoz asked.

“There will be no limits to what
we will do,” Amin replied darkly.

Back in Jacksonville, Munoz
lined up a company to help with a
proxy fight while Fitzsimmons hired
merger and acquisition lawyers
and prepared for battle.

In May 2007, Amin delivered a
blistering attack against CSX man-
agement at a well-attended ses-
sion of a Bear Sterns transporta-
tion conference. Munoz fired back
at a subsequent session with an
impressive overview of CSX's prog-
ress and prospects.

For the rest of the year, Ward,
Munoz, and Fitzsimmons talked pe-
riodically with TCI, hoping to find a
compromise, but the fund kept de-
manding enough seats on the
board to control it without paying
the other shareholders a premium
for giving up their power. Mean-
while 3G and TCI continued ex-
panding their holdings, both
through outright share purchases
and behind-the-scenes swaps.

On March 10, 2008, TCI and
3G filed a proxy statement nomi-
nating five candidates to the CSX
board of directors. The names
would be voted on at CSX’s annual
meeting. The statement indicated
that the group held 8.7 percent of
the company’s shares, and that
one of its derivative partners,
Deutsche Bank, held another 9.1
percent. The proxy avoided disclos-
ing that the group controlled other
votes-as well. Under U.S. securities
laws it is illegal to hold more than
4.9 percent of a public company
without disclosing it promptly.

Then came the phone call.
Fitzsimmons was in her car, driv-
ing to a meeting, when Alan Miller



of Innisfree, the firm that was han-
diing CSX’s proxy solicitation,
called from New York.

“You're absolutely not going to
believe what's going on with your
stock,” Miller said.

“What!?” she said.

“They own their positions
through swaps,” he said, explain-
ing that around Feb. 27, the date
of record for shareholders who
qualified to vote in the annual
meeting, TCl's banking allies that
held the swaps had moved the
shares back and forth in a way
that would enable TCI to control
how they were voted. This way,
Miller said, TCI and its friends con-
trolled 34 percent of the stock.

“I've never seen anything like
this,” he said.

Days later, on March 17, CSX
filed suit in a federal district court
complaining that Hohn, Amin, and
the funds were guilty of securities
fraud. The railroad asked the court
to block the funds from voting
their shares. On June 11, 2008,
Judge Lewis A. Kaplan handed
down a 130-page opinion stating
Hohn and the others had indeed vi-
olated the Exchange Act. Although
he enjoined the funds from employ-
ing such tactics against CSX in the
future, the judge said he had no
authority under the law to keep the
funds from voting their current
shares, whether they were legally
controlled or ill-gotten.

By the time CSX held its annual
meeting June 25 at Gentilly Yard in
New Orleans, Hohn controlled 34
percent of CSX's stock, and other
shares were lined up with him.
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CSX's corporate headquariérs in Jacksonville, Fla., is the ex-Atlantic Coast Line buildin Eric T. Hendrickson

Many long-term shareholders had
sold their stock to arbitragers,
who always vote for whatever
makes them the quickest money. It
was obvious the railroad did not
have the votes, but in a lastditch
attempt to stave off defeat, the
railroad’s proxy specialists were
working the phones in the back
room, trying to round up more
votes while Ward — aided by a
lengthy presentation from Tony In-
gram — dragged out the meeting.
At one point Amin tried to pro-
test, but Ward ruled him out of or-
der. Finally the meeting ended and
the votes were counted. CSX an-
nounced that one of TCl's candi-

dates had clearly lost, but two oth-

er nominees had won seats on the
board. The company held out on
admitting Hohn and a fourth direc-
tor, asking an appeals court to
prevent TCI from voting the prox-
ies that they had swapped back
and forth with the banks.

Back in Jacksonville, Ward
received a long, standing ovation
from an emotional crowd of 400
CSX administrators and officers.
Despite the threat to Ward and
his management team, the siege
by Hohn and TCl had become
CSX's finest hour. It brought all
the employees together, galvaniz-
ing everyone into the new corpo-

rate culture Ward had been trying
to create.

That September, the appeals
court ruled in favor of TCI. But just
as Hohn took his seat on the
board, the stock market crashed
and TCI felt the heat. When Hohn
went to Jacksonville to meet with
members of the management
team, he kept interrupting each
session to take calls on his cell
phone. By spring 2009, TC! had
lost 40 percent of its value and,
forced to sell the fund's CSX hold-
ings, Hohn soon gave up his direc-
torship. Under the luck of the re-
cession, Michael Ward had dodged
a bullet. — Rush Loving Jr.
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