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Washington, D.C. 20423-0001

Re:  Finance Docket No. 35819, Brookhaven Rail Terminal And
Brookhaven Rail, LL.C — Petition for Declaratory Order

Dear Ms. Brown:

Petitioners Brookhaven Rail Terminal and Brookhaven Rail, LLC, by counsel, move the
Surface Transportation Board for leave to file the attached “Corrected Version” of Brookhaven Rail
Terminal and Brookhaven Rail, LLC — Petition for Declaratory Order in STB Finance Docket No.
35819. The original document was filed in the referenced proceeding on April 28, 2014 (Document
No. 235971).

Below is a list of the additions, corrections and additional citations made to the original
version of Brookhaven Rail Terminal and Brookhaven Rail, LLC — Petition for Declaratory Order
that are now included in the Corrected Version:

1. On page 2, at the end of footnote 1, sentence added: Oakland Transportation Holdings, LLC
owns and controls Brookhaven Terminal Operations, LLC.

2. On page 3, first paragraph, after the phrase “freight rail service over LIRR lines,” citation
added: New York & Atlantic Railway Company — Operation Fxemption — The Long Island
Rail Road Company, STB Finance Docket No. 33300 (STB served Jan. 10, 1997).

3. On page 3, second paragraph, vice “prices on eastern Long Island for certain retail items such
as 4X4 lumber products” and substituted therefore the phrase: “costs for Long Island
businesses.”

4, On page 9, third paragraph, supra citation to page 2 changed to citation to page 3.
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5. On page 25, first paragraph, supra citation to page 13 changed to citation to pages 14-15.

6. On page 26, second paragraph, citation to “/d. at 21-22” changed to citation to “Town PI
Mem. at 21-22.”

7. On page 26, second paragraph, supra citation to pages 22-23 changed to citation to pages 22-
24.

8. On page 30, second paragraph, supra citation to pages 19-24 changed to citation to pages 19-
217.

9. On page 30, second paragraph, infra citation to pages 30-31 changed to supra 27-28.

10. On page 35, second paragraph, supra citation to pages 21-23 changed to citation to pages 19-
22.

11. On page 36, third paragraph, after the citation “See also Grafton & Upton, slip op. at p. 4;
Boston & Maine, slip op. at p. 3[,]” citation and parenthetical added: Tex. Cent. Bus. Lines
Corp. v. City of Midlothian, 669 F.3d 525 (5th Cir. Tex. 2012) (local regulation of grading
incident to track construction preempted by federal law, even though major aspects of overall
project not sufficiently mature to determine their preemption status).

12. On page 37, and onto page 38, after the Green Mountain citation and parenthetical, citations
and parentheticals added: accord Tex. Cent. Bus. Lines Corp., 669 F.3d at 533 (city’s grading
ordinance preempted because it would “ . . . directly affect where rail lines could be situated,
as well as influence the distance between railroad tracks and the position of side-track
equipment.”); see U S Rail Corporation — Construction And Operation Exemption —
Brookhaven Rail Terminal, STB Finance Docket No. 35141, slip op. at 4, n.3 (STB served
June 9, 2010) (“[r]ail construction activities includ[ing] certain preparatory construction
work, such as grading in preparation for laying track[,]” requires Board’s authorization (or an
exemption) (and thus under Board jurisdiction)), citing Suffolk & Southern Rail Rd. — Lease
And Operation Exemption — Sills Rd. Realty, LLC, STB Finance Docket No. 35036, slip op.
at 4 (STB served Aug. 27, 2008).

13. On page 38, end of footnote 36, citation and parenthetical added: See Tex. Cent. Bus. Lines
Corp., 669 F.3d at 533-36 (local grading ordinance preempted because it would control how
railroad track embankments constructed and influence distance between railroad tracks and

track-side equipment).

A copy of this motion and the Correction Version has been served on those on the original
service list. The additions and corrections address points that required additional information or
correction in the interest of improved clarity, and the additional citations and parentheticals provide
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additional information to the Board that will be of assistance to the Board’s deliberations on the
petition. As the additions, corrections and additional citations are not substantive, and replies are not
due until May 19, 2014, the granting of the motion and filing of the Corrected Version will not
prejudice those intending to file a reply. Accordingly, petitioners respectfully request that the
motion for leave to file the Corrected Version be granted, and the Corrected Version be filed in the

docket.

Respectfully submitted,

{~

David T. Ralsto

Counsel forPetitioners Brookhaven Rail Terminal
and Brookhaven Rail, LLC

cc: Original service list (with attachment)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35819

BROOKHAVEN RAIL TERMINAL AND BROOKHAVEN RAIL, LLC—
PETITION FOR DECLARATORY ORDER

Brookhaven Rail Terminal (“BRT”) and Brookhaven Rail, LLC, a Class III rail carrier
(“Brookhaven Rail”)(collectively, “Petitioners™), petition the Surface Transportation Board
(“Board”) pursuant to the Board’s authority under 5 U.S.C. § 554(¢), 49 U.S.C. § 721(a) and 49
C.F.R § 1117.1, to enter a declaratory order that:

(1) Railroad track that BRT is constructing on property adjacent to BRT’s existing rail
facilities in the Town of Brookhaven, New York (“Town™), constitutes a “spur, industrial, team,
switching, or side track” within the scope of 49 U.S.C. § 10906, and is under the exclusive
jurisdiction of the Board;

(2) BRT’s construction of said track and Brookhaven Rail’s transportation operations
thereon are exempt from the Board’s licensing and economic regulation, either as a spur or as an
ancillary expansion of BRT’s existing rail transportation facilities, and are not subject to
environmental review by the Board under the National Environmental Policy Act (“NEPA”); and

(3) Petitioners’ construction of and operations on said track are under the exclusive
jurisdiction of the Board, and regulation by the Town, and that of other state and local bodies, of
BRT’s construction of said rail track, and Brookhaven Rail’s operation thereon, including but not
limited to a stop work order and other efforts to regulate, limit or prohibit site grading required

for rail track construction, are preempted by federal law and the Board’s exclusive jurisdiction.
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Petitioners request the Board’s expedited consideration of and decision on this Petition.
The matters raised herein are directly relevant to litigation between Petitioners and the Town
pending in the United States District Court for the Eastern District of New York, and the Board’s
expedited decision would facilitate resolution of that matter. As discussed infra 13-14, both
parties have agreed in that litigation to each request the Board’s expedited determination of the
issues raised herein, and to pursue and cooperate with such steps necessary for expedited
consideration as the Board may require to obtain the earliest possible Board decision on the

Petition.

1. PRELIMINARY STATEMENT

BRT is a railroad transloading facility located in Yaphank, Long Island, New York.
Brookhaven Rail provides rail carrier and transloading services at BRT, principally switching
activities and the marshalling and receipt of freight rolling stock at BRT for transportation over
the rail lines of the Long Island Railroad (“LIRR”).! Freight rail services are provided to BRT
and Brookhaven Rail over LIRR lines by the New York & Atlantic Railway Company
(“NY&A?”), a Class IlI rail carrier, which interchanges with Brookhaven Rail upon arrival of the
switch lead at BRT.

In the Board’s decision in U S Rail Corporation—Construction And Operation

Exemption—Brookhaven Rail Terminal, the Board exempted Petitioner’s construction and

! Oakland Transportation Holdings LLC owns all of the equity interests in Brookhaven
Rail (formerly known as US Rail New York, LLC), pursuant to a control exemption approved by
the Board in Nevada 5, Inc. and Oakland Transportation Holdings LLC—Control Exemption—
GTR Leasing LLC and US Rail Holdings LLC, STB Finance Docket No. 35635 (STB served
June 15, 2012). See also, Gabriel D. Hall — Corporate Family Transaction Exemption — U S
Rail New York, LLC and U S Rail Corporation, STB Finance Docket No. 35458 (STB served
Jan. 7, 2011). BRT is the trade name for Brookhaven Terminal Operations, LLC. Oakland
Transportation Holdings, LLC owns and controls Brookhaven Terminal Operations, LLC.

2
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operation of rail lines and related rail facilities from the prior approval requirements of 49 U.S.C.
§ 10901, subject to specified environmental mitigation requirements. STB Finance Docket No.
35141, slip op. at 8 (STB served Sept. 9, 2010)(“2010 Decision”). BRT commenced rail and
terminal operations on September 2, 2011. Because the NY&A, under a contract with the LIRR,
holds the exclusive franchise to provide freight rail service over LIRR lines, New York &
Atlantic Railway Company — Operation Exemption — The Long Island Rail Road Company, STB
Finance Docket No. 33300 (STB served Jan. 10, 1997), Brookhaven Rail’s rail carrier operations
are limited to BRT’s transloading and terminal operations; Brookhaven Rail does not (and
cannot) provide short or long-haul service over LIRR lines.

BRT has had a profoundly beneficial impact on consumers, markets and transportation on
Long Island, reducing the delivered cost of commodities such as lumber and flour, and reducing
truck traffic in the congested New York metropolitan area. BRT currently serves eleven major
customers, the largest of which is The Home Depot, and in 2014 has been averaging 130 rail cars
per month. For example, in 2014 BRT has been handling more than 100 total loads (train cars,
some inbound trucking, transfer, warehousing and then outbound short haul truck) for The Home
Depot per week, directly contributing to a marked decrease in costs for Long Island businesses.
In like manner, a number of large scale commercial bakeries have begun to obtain IB flour via
rail and BRT, reducing their transportation costs, permitting them to purchase materials from a
wider range of suppliers, and shifting that traffic, previously delivered entirely by truck, to rail.
In fact, recently, BRT transloaded approximately 9 million pounds of flour in a month, its
highest month to date.

BRT also recently added Culpeper Wood Products as a customer, which has already

shipping more than 1,000 tons of wood products from Fredericksburg, Va. to BRT. This traffic
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previously moved from Virginia to Nassau and Suffolk counties entirely via truck; thus, at a
conversion rate of 5 trucks to 1 rail car, more than 50 truck trips have been diverted from the
New York metropolitan area road system (and the heavily congested Long Island Expressway
specifically) to rail by this customer alone. For all commodities, BRT estimates that it has
handled via rail more than the equivalent of 7,500 trucks since 2012.

Thus, many of the very benefits identified by the Board in its 2010 Decision, such as
reduction of shipper reliance on truck transportation and alleviation of highway congestion in the
New York City metropolitan area, 2010 Decision, slip op. at 4, have been realized. Indeed,
BRT’s impact on the community has been so positive that the New York State Department of
Transportation (“NYSDOT”) has awarded BRT a $2.5 million grant award to help BRT’s
expansion.

BRT’s existing rail line and facilities occupy essentially BRT’s entire original 28-acre
site, which is referred to in this Petition and identified on the site map at Exhibit 1 as “Parcel
A’ Because the success of BRT’s operations have brought it close to capacity, infra 10, BRT
has undertaken to construct an additional spur track on properties immediately adjacent to its
existing facility and rail line on Parcel A, properties referred to in this Petition and in Exhibit 1
as “Parcel B” (19.3 acres) and “Parcel C” (73.7 acres).” The Parcel B and C expansion will be
supported in part by the NYSDOT grant, which constitutes approximately 52% of the projected
cost of BRT’s next phase of track construction, as part of the planned expansion on those parcels.

The spur line will support rail transloading and terminal facilities that are planned for Parcels B

2 Exhibit 1 is entitled Brookhaven Rail Terminal, Lot B and C Base Plan, dated January
15, 2014, prepared by AECOM. It is referred to herein as either Exhibit 1, or the “BRT Site

Plan.”

? Presciently, the Board anticipated more than three years ago in its 2010 Decision that
BRT’s rail operations and facilities would occupy the entire 28-acre site, id., slip op. at 5, n.5.

4
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and C. Brookhaven Rail will provide rail carrier service over the spur line, in conjunction with,
and as an extension of, its existing service on Parcel A.

Notwithstanding BRT’s many benefits to Long Island consumers, retailers and
wholesalers, the financial support of the NYSDOT, and the clear need for expanded rail terminal
service on Long Island, the Town has undertaken actions to resist and thwart BRT’s construction
of the spur and expansion. These actions include issuing a stop work order in March 2014
directed at Petitioners’ work on Parcels B and C (ostensibly limited to non-railroad activities but
directly impacting rail construction), and recently seeking injunctive relief in the United States
District Court for the Eastern District of New York to halt grading and rail track construction on
Parcels B and C.* The Town also filed a motion with the Board seeking to reopen the 2010
Decision, in which the Town questioned whether the rail track under construction constitutes a
spur within the meaning of Section 10906, and seeking to have the Board undertake

environmental regulation of the track construction and operations.’

* As discussed infra 12, the Town initially brought an action in New York state court that
Petitioners, pursuant to a stipulation with the Town on April 9, 2014, removed to the United
States District Court in the Eastern District of New York, Case No. 2:14-cv-02286-LDW-AKT.
Under the terms of the stipulation, the Town agreed to suspend the stop work order that
Petitioners challenged, and Petitioners agreed they would file a petition at the Board addressing
the instant issues, infra 13-14. Thereafter, on April 23, 2014, Petitioners were advised by
counsel for the Town that the Town objected to BRT’s AECOM Rail Subgrade Preparation Plan
for the spur track and intended to file a motion for a temporary restraining order and preliminary
injunction seeking to halt grading for the rail track.

The AECOM Rail Subgrade Preparation Plan, dated April 1, 2014, provided at Exhibit 2,
was drawn from Exhibit 1, which was prepared by AECOM on January 15, 2014, then revised
on April 1, 2014, and further revised April 16, 2014. Exhibit 2 is the April 16" revised version.
It will be referred to herein as Exhibit 2 or the “AECOM Rail Subgrade Plan.”

3 STB Finance Docket No. 35141, Motion To Reopen (filed March 14, 2014). On April
3, 2014, Petitioners timely replied to the Town’s motion, asking the Board to dismiss the motion
as the Town had not met the standard to reopen, and showing they were not in violation of the
2010 Settlement as the Town alleged. Petitioners also indicated in their reply that they intended
to initiate a separate proceeding requesting the Board enter a declaratory order that the Town’s
5
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Accordingly, Petitioners seek a declaratory order from the Board to establish that BRT’s
rail track under construction on Parcels B and C is a spur and within the exclusive jurisdiction of
the Board, and that construction of and rail operations on the spur track are exempt from the
Board’s licensing and economic regulation and Board environmental review under NEPA.
Additionally, in view of the Town’s renewed assertion of regulatory authority over rail track
construction and operations, Petitioners seek a declaratory order that, irrespective of whether the
rail track is or is not a spur, state, Town and other local regulation of Petitioners’ construction of
and rail transportation operations on the new rail track is preempted by federal law and this
Board’s exclusive jurisdiction.

II. FACTUAL BACKGROUND

A. History Of The Brookhaven Rail Terminal

For contextual purposes, a background of Petitioners, their rail operations, the history of
the development of BRT and recent events is provided below. The parties are introduced below,
in the chronological order in which each became involved.

1. Sills Road Realty LLC And The Rail Transloading Facility

Sills Road Realty LLC (“Sills Road”) is a New York limited liability company,
comprised of five equal members, including Suffolk & Southern Rail Road LLC (“Suffolk &
Southern”).6 Sills Road was formed in 2006 by a producer and users of crushed stone to develop
a rail transloading facility on Long Island that would economically meet the needs of its

members for the transportation of stone and other construction materials, as well as to serve the

regulation of rail construction and operations on Parcels B and C is preempted by federal law.
The Board has not yet ruled on that motion.

6 Suffolk & Southern was initially formed to become the common rail carrier for the rail
transloading facility, but never obtained such status.

6
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broader Long Island market for such products. To provide adequate facilities for these activities,
in May 2007, Sills Road purchased the 28-acre tract of land in Yaphank, New York, to build
BRT, now known as “Parcel A.”

In 2007, Sills Road and U S Rail Corporation (“US Rail”), a Class III railroad, entered
into a thirty-year lease and operating agreement. Under the agreement, US Rail leased the 28-
acre Parcel A property from Sills Road to construct and operate BRT on Parcel A.

For the construction of BRT, US Rail hired Adjo Contracting Corporation (“Adjo”), a
New York corporation, to serve as the general contractor to grade and excavate the Parcel A site.
Watral Brothers, Inc. (“Watral”) and Pratt Brothers, Inc. (“Pratt”) are both New York
corporations that subcontracted with Adjo to perform related construction activities at the
Parcel A site.

2. First Federal Lawsuit And Settlement

In October 2007, the Town issued Appearance Tickets to Sills Roéd, Suffolk & Southern,
Adjo, Watral, and Pratt for alleged violations of the Town’s zoning ordinances. In November
2007, Sills Road, Suffolk & Southern, US Rail, Adjo, Watral and Pratt (collectively, “BRT
Litigants™) filed a lawsuit against the Town, Case No. 2:07-cv-04584-TCP-ETB, in the United
States District Court for the Eastern District of New York (the “First Federal Lawsuit”) to enjoin
the Town’s actions and to obtain damages. On June 30, 2009, U.S. District Court Judge Thomas
C. Platt entered an Order denying the BRT Litigants’ motion for preliminary injunction. Federal
Lawsuit, Dkt. 31, Order.

The parties subsequently settled the First Federal Lawsuit, and on April 22, 2010, Judge

Platt entered an Order that contained the terms of a stipulated settlement agreement between the
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Town and the Original BRT Litigants (“2010 Stipulation of Settlement™).” The 2010 Stipulation
of Settlement restricts the definition of the “Project” to Parcel A alone (the only parcel at issue in
that proceeding), defining it as “the construction and operation of a rail terminal located on Sills
Road in Yaphank, New York . . . on a 28 acre property owned by [Sills Road].” Id. The 2010
Stipulation of Settlement contains a series of requirements that the parties agreed to abide by
with respect to the Project. Id, p. 1.

The parties agreed that the Project would be constructed consistent with the site plan
attached thereto (the “Reference Site Plan”). The parties further agreed that the Projecf would be
constructed pursuant to the “Applicable Standards” defined as: “(i) those provisions of the Town
Code of the Town of Brookhaven and the Code of Suffolk County set forth in the Reference Site
Plan and (ii) all applicable federal standards.” 2010 Stipulation of Settlement, § 2. The 2010
Stipulation of Settlement further provides: “No additional approval of the Town or any agency or
department thereof shall be required to construct or operate the Project as contemplated by the
Reference Site Plan unless, as set forth in paragraph [1 11® below, the Project is found not to be
subject to STB jurisdiction.” Id. Of course, the Board found the Project subject to STB
jurisdiction later in 2010, and specifically incorporated the 2010 Stipulation of Settlement, 2010
Decision.

The 2010 Stipulation of Settlement required the BRT Litigants, excluding US Rail, to

collectively pay the Town $1 million, payable in installments, for public improvements. Id. at

7 US Rail filed the 2010 Stipulation of Settlement with the Board on April 26, 2010, 2010
Decision, slip op. at 2.

¥ The 2010 Stipulation of Settlement contains a typographical error in that it improperly
cites to “paragraph 10” (which relates to the delivery of “covenants and restrictions with respect
to the setbacks and vegetation requirements reflected in the Reference Site Plan . . .”) instead of
paragraph 11 (which relates to STB jurisdiction). 2010 Stipulation of Settlement, 2.

8
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4. To date, the Town has already received more than $450,000 from the BRT Litigants. The
Town, for its part, was required, inter alia, to dismiss all outstanding Appearance Tickets with
prejudice and withdraw all stop work orders, which it did. Id. at 8.
3. BRT Obtained STB Exemption

While the First Federal Lawsuit was pending, on August 7, 2008, US Rail filed a petition
with the Board under 49 U.S.C. § 10502 for exemption from the provisions of 49 U.S.C. § 10901
to construct and operate BRT on Parcel A. See, 2010 Decision. On September 7, 2010, after
completing a Draft Environmental Assessment (“Draft EA”), receiving comments from
numerous public officials, issuing a Final Environmental Assessment (“Final EA”) and
incorporating the 2010 Stipulation of Settlement into its Order, the Board granted US Rail’s
petition for exemption from the provisions of 49 U.S.C. § 10901, authorizing the construction
and operation of BRT on Parcel A. Id.’

B. Current Operations And Planned Expansion Of BRT

Since September 2011, BRT has operated as a railroad facility.'® Brookhaven Rail and
BRT’s current major rail customers include The Home Depot, Safety Kleen, Wenner Bread, one
of the largest bakeries on Long Island, and Renewable Energy Group, Inc., a leading North
American biodiesel producer and distributor. As explained supra 3, because the NY&A holds

the exclusive franchise from the LIRR to provide freight rail service over LIRR lines,

? The Final EA notes that the U.S. Environmental Protection Agency concurred with the
finding of the Board’s Section of Environmental Analysis that there would be no significant
environmental impacts from the project.

10 Brookhaven Rail, a lessee on Parcels A, B, and C, quotes, invoices and bills shippers,
subject to Brookhaven Rail Terms & Conditions and Tariff, which are posted on BRT’s webpage
(BHR Tariff 9200 and BHR Rules of Service). BRT is marketed by Brookhaven Rail
exclusively; and Brookhaven Rail exclusively provides the transloading services to shippers.
Line haul services is provided by the NY&A over LIRR tracks.

9
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Brookhaven Rail conducts rail carrier operations only on BRT tracks, and line haul services are
provided exclusively by NY&A.!!

Due to the strong growth in traffic, BRT’s track and facilities on Parcel A are near
capacity. Referring to Exhibit 1, the three (3) main spur tracks branching immediately from the
LIRR (referred to as BRT Tracks 1, 2 and 3, Track 1 the closest to the LIRR and Parcel B), are
the arrival, departure and runner tracks. Track 1 is the arrival track, Track 2 is the departure
track and Track 3 is the runner track (used for NY&A to bring their engines back through to
couple the engines on Track 2, preform brake tests as required by Federal Railroad
Administration rules, and then depart on the westbound trip back to NY&A’s yard at Fresh Pond,
New York). These tracks are at taxed at near full capacity handling BRT’s current traffic.

The other four (4) tracks (each approximately 1100 track feet) are stub end tracks, and
run almost parallel to the LIRR/NY&A main line track, Exhibit 1. The tracks are identified 4
through 7, in order running from south to north. Track 4 is used for unloading of flour cars and
for storage of the next flour cars to be unloaded. Track 5 is used for overflow storage of cars
going to other BRT customers. Track 6 is used for bio-diesel and houses the portable steaming
unit for heating the bio-diesel, and used for additional flour deliveries when needed. Track 7 is
the miscellaneous track used to service traffic for Safety Kleen, 84 Lumber, Triangle Building
Products, Eastern Wholesale Fence, and Culpeper Wood. These tracks are also at close to full
capacity handling BRT’s current traffic.

The track branching from Track 3 is the transload track that goes through The Home
Depot warehouse building. There is also a short stub track, originally designed to house the

locomotive power, but as a result of high demand for track space, this track is now being used to

11" A copy of the LIRR-NY&A contract is provided at Exhibit 3.

10
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unload The Home Depot wood products that do not require indoor storage. Thus, to handle a
major new customer would require additional track capacity, and if warehouse or storage
capacity were required, construction of additional warehouse or storage capacity.

Anticipating strong traffic growth, in 2011 and 2012, Petitioners gained the right to
control additional property immediately adjacent to the rail terminal, Parcel B, and then BRT
purchased Parcel C. Also, BRT also obtained and holds a permanent easement on Parcel B for
the property on which rail track will be laid on that parcel. On June 29, 2012, BRT sent the
Town notice that it would commence construction of the additional tracks extending from Parcel
A to Parcels B and C. (June 29, 2012 Letter from J. Pratt to M. Miner.) The notice provided:
“Since the expansion is clearly ancillary to the operation of the line of rail authorized by the
[STB], the construction, and operation, qualifies under 49 USC 10906 as excepted from the need
for further authorization.”'

On Parcels B and C, Brookhaven Rail is working to lay the spur track (and prepare
related construction areas) to support transloading and terminal facilities to be constructed either
for its own use or that of rail customers. As can be seen on Exhibit 1, Parcel B and Parcel C
adjoin Parcel A and the existing BRT rail terminal, Exhibit 1, and the spur track BRT is
constructing on Parcels B and C will extend from the existing BRT spur track and rail yard on

Parcel A, and utilize the same main line switch and interchange with the NY&A and the LIRR."?

12 By letter dated July 3, 2012, Matthew Miner, the Town’s Chief of Operations,
responded to BRT’s notice. (July 3, 2012 Letter from M. Miner to J. Pratt). Mr. Miner
acknowledged that the construction on Parcels B and C is not subject to state and local regulation
and is pre-empted by federal law: “As long as the work relates to the construction and operation
of the rail line, it would appear that Brookhaven’s authority is limited as its Town Code and New
York State law would be superseded by Federal law.” Id.

13 In various filings, the Town has alleged that construction of the spur is a pretext for
BRT to engage in “sand-mining” on Parcels B and C. Contrary to the Town’s allegations, BRT

11
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The spur will encircle Parcels B and C, essentially forming a racetrack configuration around the
parcels.'* In the 2014 Stipulation, Petitioners and the Town agreed that the track would have a
set-back of 100 feet and that sand removal, excavation, and grading on the track foot-print area
that is incidental to the construction of the spur on Parcels B and C could continue pending
submission and resolution of this Petition."® As with Parcel A, rail operations of the spur on
Parcels B and C will be controlled and operated by Brookhaven Rail as part of the same railroad

transload facility, BRT.

C. The Town’s Lawsuit, “Stop Work” Order, And Second Federal Lawsuit

On March 11, 2014, almost two years after Petitioners gave notice of their plan to
construct and operate a spur line on Parcels B and C, the Town filed suit against Petitioners in
the Supreme Court of the State of New York, County of Suffolk, alleging that Petitioners
violated certain state and local ordinances, and breached the 2010 Stipulation of Settlement, and
seeking declaratory, injunctive and monetary relief. The Town also served BRT with a “stop
work” order dated March 12, 2014, which, on its face, only applies to Parcel B. (March 12, 2014
Stop Work Order, Exhibit 4.) The stop work order provides: “Please be advised that you are

directed to stop work [including, but not limited to, construction, cutting and removing trees,

is grading the rail right of way in accord with the AECOM Rail Subgrade Plan, Exhibit 2, a plan
developed by AECOM, a national, well-established engineering firm with considerable rail
experience. BRT is grading, and intends to grade, to construct the spur consistent with the
AECOM Rail Subgrade Plan, which establishes target site elevations realistic for expected needs,
rail and rail transportation-related operational requirements and safety. Also contrary to other
Town claims, BRT has not laid track directly under the Long Island Power Authority (“LIPA”™)
power lines without proper authorization. BRT purchased two permanent easements from LIPA
that expressly authorize BRT to construct rail and truck access infrastructure between Parcels A

and B.
' Exhibits 1 and 2.
15 See Stipulation, infra Exhibit 5, and discussion infra 13-14.
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excavating and removing excavated materials] regarding any matter not pertaining to railroad
construction.” Id, '

On April 9, 2014, Petitioners and other parties filed a Notice of Removal with the United
States District Court for the Eastern District of New York, removing the Town’s state court
lawsuit to federal court (“Second Federal Lawsuit”). Petitioners attached to the Notice of
Removal a stipulation among the parties, including the Town, dated April 9, 2014.7 Among the
terms in the 2014 Stipulation are: (1) the Town consented to removal of the Town’s state court
lawsuit to federal court, discontinuance of the state court proceeding, and agreed not to seek a
remand to state court (while preserving the Town’s objections to various preemption claims);
and (2) the Town agreed to not enforce the stop work order to the extent the stop work order
concerned “excavation of sand, removal of fill, and grading which is incidental to the
construction of additional railway track upon Parcels B and C (the “Track Construcﬁon”) as are
depicted on a Site Plan to be negotiated and agreed upon between the parties within ten (10)
business days (the “Town Consent”).” 2014 Stipulation, at Y 2, 7.

As paﬁ of the 2014 Stipulation, Petitioners agreed to file a petition for declaratory order
with the Board addressing the instant issues and requesting expedited Board consideration, and
the parties agreed to cooperate in an expedited Board consideration. Id. at § 6. Expedited

consideration was also an element of the Town Consent to its partial non-enforcement of the stop

16 While on its face the stop work order is limited to matters “not pertaining to railroad
construction[,]” in fact, the Town has insisted that the stop work order does apply to all rail track
construction and related excavation and site work on Parcels B and C. See discussion infra 36-

39.

17 The stipulation was initially part of the state court lawsuit, and then filed in the Second
Federal Lawsuit with the removal. It is provided at Exhibit 5, and referred to herein as the 2014

Stipulation.

13
4844-4635-2154.1



CORRECTED VERSION

work order, as the Town insisted that the Town Consent would last only for the period of the
earlier of the expiration of 60 days from April 9, 2014, or a Board decision on the instant
petition for declaratory order. Id. at § 7. Thus, absent a Board decision by June 9 (or some other
action), the Town contends enforcement of its stop work order to stop construction of BRT’s rail
track on Parcels B and C is appropriate.

Petitioners provided the Town with the April 1, 2014 version of the AECOM Rail
Subgrading Plan at Exhibit 2 on April 2, 2014, a week before the 2014 Stipulation was entered.
Petitioners’ engineers met on April 15, 2014 with third-party engineers hired by the Town’s
litigation counsel in the Second Federal Lawsuit as part of the negotiations specifically provided
for in paragraph 7 of the 2014 Stipulation to determine the width of the grading for the rail track.
Subsequent to those discussions, on April 16, 20124, Petitioners’ engineers provided the Town
with a revised version of the AECOM Rail Subgrading Plan.

Rather than negotiate in good faith, as anticipated by the 2014 Stipulation, the Town
waited until April 23, 2014, the last day of the ten (10) business day negotiation period, and
rejected outright all submitted versions of the AECOM Rail Subgrading Plan without
explanation or detail as to the issues to which the Town objected.18 As a result, the Town
Consent in the Stipulation has been terminated, thereby re-imposing the stop work order as to rail

track construction. Additionally, on April 25, 2014, the Town filed a motion for a temporary

'8 Nor did the Town explain why, having had the AECOM Rail Subgrading Plan since
April 2, it did not raise its objections prior to entering into the 2014 Stipulation on April 9, 2014.
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restraining order and preliminary injunction in federal court seeking to halt construction of the

rail track."

III.  DISCUSSION

A. The Railroad Track BRT Is Constructing On Parcels B And C, Adjacent To
BRT’s Existing Rail Facilities, Constitutes A Spur Track Within The
Meaning Of 49 U.S.C. § 10906

1. The Railroad Track BRT Is Constructing On Parcels B And C
Constitutes A Spur Track Within The Meaning Of 49 U.S.C. § 10906

a. Spur Defined — Fact-Specific Test Based On Three Factors

As Section 102 of the Interstate Commerce Commission Termination Act (“ICCTA”),
Pub. L. 104-88, 109 Stat. 803 (adding, in relevant part, 49 U.S.C. § 10906, 109 Stat. at 827-28),
and other sections of 49 U.S.C. do not define the term “spur track” (nor, for that matter, other
terms relevant here such as “line of railroad,” “rail line extension” or “additional railroad line™),
the Board (and its predecessor, the Interstate Commerce Commission (“I.C.C.”)) and federal
courts have developed over the decades a case-by-case, fact-specific approach to determining
whether an extension of rail track constitutes a spur (versus a “line of railroad” or “additional
railroad line”). The New York Economic Development Corporation — Petition for Declaratory
Order, STB Finance Docket No. 34429, slip op. at p. 6 (STB served July 15,
200)(“NYCEDC”)(“ . . . there is no single test for determining whether a particular track
segment is a ‘line of railroad’ or is instead simply a spur. Rather, the [Board] and the courts
have adopted a case-by-case, fact-specific approach to make this determination.”), citing

Chicago and North Western Transportation Company — Abandonment Exemption — In McHenry

' The Town filed an Order To Show Cause For Preliminary Injunction And Temporary
Restraining Order in the Second Federal Lawsuit, and noticed the motion for argument before
the Court for April 28, 2014.
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County, IL, 3 1.C.C.2d 366, 367 (1987), rev’'d on other grounds sub nom. lllinois Commerce
Comm’nv. ICC, 879 F.2d 917 (D.C. Cir 1989).%°

Thus, whether a track constitutes a spur turns on three factors developed by the courts
and the Board: the “intended use” of the track, the track’s physical characteristics, and the
“purpose and effect” of the track. See Texas & Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry.
Co., 270 U.S. 266, 278 (1926)(“Texas & Pacific”); Nicholson v. Interstate Commerce Com., 711
F.2d 364, 367-68 (D.C. Cir. 1983)(focus on track and physical characteristics, not label or cost of
track), cert. denied 464 U.S. 1056 (1984); New Orleans Terminal Co. v. Spencer, 366 F.2d 160,
165-66 (5th Cir. 1966), cert. denied, 386 U.S. 942, 1/7 L. Ed. 2d 873, 87 S. Ct. 974 (1967);
Indiana Rail Road Company — Petition for Declaratory Order, STB Finance Docket No. 35181,
slip op. at p. 2 (STB served April 15, 2009)(“Indiana Rail Road”)(“The determination of whether
a particular track segment is a ‘railroad line’ requiring Board authorization under 49 U.S.C. §
10901(a) or an exempt spur turns on the intended use of the track segment.”), citing Nicholson,
711 F.2d at 368; NYCEDC, slip op. at pp. 5-7; see also United Transp. Union-Illinois Legislative
Bd v. ST.B., 169 F.3d 474, 477-78 (7th Cir. 1999); Hughes v. Consol-Penn Coal Company, 945
F.2d 594, 612-13 (3rd Cir. 1991).

As to the “intended use” test, the Board and federal courts hold that a spur is used for the
“, . . loading, reloading, storing, and switching of cars incidental to the receipt of shipments by
the carrier or their delivery to the consignee.” Nicholson, 711 F.2d at n.11, quoting New Orleans
Terminal Co., 366 F.2d at 165-66; see also, Marion & E.R.R. Co. v. Missouri Pac. R.R. Co., 318

I11. 436, 443 (11l. 1925)(“Marion™); NYCEDC, slip op. at p. 6. In Nicholson, the D.C. Circuit saw

20 The distinction is of import here, of course, because a spur track is exempt from Board
economic and environmental regulation, 49 U.S.C. § 10906, see infra 27, while a “line of
railroad” or “additional railroad line” would be subject to Board regulation.
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the “intended use” of a spur as flowing from the distinction between, on the one hand, «. . . lines
designed and used for continuous transportation service by through, full trains between different
points of shipment or travel. . .” (subject to Board regulation under 49 U.S.C. § 10901(a)), and
on the other hand, . . . all that mass of ‘tracks’ (as distinguished from °‘lines’) naturally and
necessarily designed and used for loading, unloading, switching, and other purposes connected
with and incidental to, but not actually and directly used for, such transportation service . . .”
(exempt from Board regulation). 711 F.2d at 367-368, quoting Detroit & M. Ry. v. Boyne City,
G. & ARR., 286 F. 540, 546 (E.D. Mich. 1923); see also NYCEDC, slip op. at 6 (determining
that the track was a spur because its intended use was to switch and shuttle cars for pickup and
delivery, and for the breaking up and reassembling of trains).

As to the test of the “physical characteristics” of a spur, the Board examines: (1) the
length of the track; (2) how many shippers the track will serve; (3) if the track will be stub-
ended; (4) whether the shipper is located at the end of the track (indicating that the purpose of the
track is to reach that shipper’s facility rather than a broader market); (5) whether there is
regularly scheduled service or not; and (6) who owns and maintains the track. NYCEDC, slip op.
at pp. 6-7 (determining that the track was a spur because the track would be 1.3 miles long,
would be built predominantly for the purpose of serving one-shipper located at the end of the
track, would be stub-ended, would not invade new territory or the territory of another railroad
carrier, service would be provided on an as-needed basis, and the shipper would own and
maintain the track).

Turning finally to the “purpose and effect” test, the United States Supreme Court has
found the “purpose and effect” of a spur is “ . . . to improve the facilities required by shippers
already served by the carrier or to supply the facilities to others, who being within the same
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territory and similarly situated are entitled to like service from the carrier.” Texas & Pacific,
270 U.S. at 278; see also Pennsylvania Railroad Co. v. Reading Co., 132 F.Supp. 616 (D. Pa.
1955)(holding track to be a spur because it improved facilities required by shippers already
served by carrier; track did not invade territory of another carrier), aff’d 226 F.2d 958 (3d Cir.
1955); Indiana Rail Road, slip op. at p. 2 (holding track was a spur because it improved facilities
required by existing customer, would not invade territory of another carrier, and carrier had
historically served the area the track would occupy). By contrast, a railroad line’s “purpose and
effect” is to extend the carrier’s line into new territory the carrier did not previously serve, or to
invade a territory served by another carrier. 7exas & Pacific, 270 U.S. at 278; see also

NYCEDC, slip op. at pp. 5-6.%"

2! The Board and federal courts have also held that a spur’s “purpose and effect” is to
increase carrier capacity, provide expanded services to existing customers, and make services
more efficient, while a railroad line enables a carrier to serve new industries and customers or to
penetrate and invade a new market. Compare City of Stafford v. Southern Pacific Transportation
Company, STB Finance Docket No. 32395 (ICC served Nov. 8, 1994), aff’d sub nom. City of
Staffordv. I.C.C., 69 F.3d 535 (5™ Cir. 1995)(track held to be spur although 12.9 miles long, as it
would improve carrier’s operating efficiency and capacity, and no new territory or shippers
served by track); Hughes v. Consol-Penn Coal Company, 945 F.2d 594 (3rd Cir. 1991)(holding
track to be spur despite 14.5 miles long, because local, wholly intra-state, functioned to unload
and transfer shipments, and only one carrier used track); Missouri Pacific Railroad Co. &
Southern Pacific Transportation Co. — Construction & Operation Exemption — Avondale, LA,
STB Finance Docket No. 33123 (STB served July 11, 1997)(deciding tracks were spurs because
would not invade new territory and would result in increase in the carrier efficiency), with
Colorado & Wyoming Railway Co. v. Colorado & Southern Railway Co., 469 F.2d 483, 486
(10th Cir. 1972)(affirming track was a railroad line because built through new territory to serve
new customer); Union P. R. Co. v. Denver & R. G. W. R. Co., 198 F.2d 854 (10th Cir.
1952)(track a railroad line because invaded new territory not previously or presently served by
carrier); Marion, 318 I11. at 443-44 (holding new track a railroad line because track would afford
rail service in direct competition with another carrier in area).
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b. BRT’s Railroad Track On Parcels B And C Is Patently A Spur
Track Under Section 10906, And Not A Line of Railroad

Petitioners’ rail track construction and planned operations on Parcels B and C readily
meet each of the three factors of the test for a spur track; thus, no matter what the approach, the
rail track will be a spur track under 49 U.S.C. § 10906, and not a line of railroad. First, as
explained above, Brookhaven Rail’s Class III rail carrier operations are limited to serving BRT,
because NY&A holds the exclusive franchise to provide line-haul freight rail service over LIRR
lines, Exhibit 3. Thus, Brookhaven Rail cannot currently provide short or long-haul rail common
carrier services over LIRR lines, but rather is limited to interlining with the NY&A (and NY&A
has no incentive to change that situation). Consequently, by virtue of the LIRR-NY&A contract,
Brookhaven Rail’s operations are, and absent a change in the LIRR-NY&A contract, will be,
solely those of a terminal operator at BRT, limited to the loading, reloading, storing, and
switching of train cars incidental to the receipt and delivery of shipments, using additional spur
tracks to those already on Parcel A.

Limited as they are to services at BRT, Petitioners’ “intended use” for the new track is,
by definition, restricted to loading, reloading, storing, and switching of cars incidental to the
receipt and delivery of customers shipments — uses that squarely — if not classically — fit within
the “intended use” factor of a spur. E.g., Nicholson,; NYCEDC. Indeed, it is hard to see how the
new track could be anything but a spur.

Second, the physical characteristics of the new track are squarely consistent with those of
a spur, and not a “rail line extension” or an “additional railroad line.” The length of the track
(approximately 12,500 feet) is far shorter than comparable tracks found to be spurs, the track
will be a stub-ended loop, with the transloading and terminal facilities located along the stub end
of the track, the service on the track will be limited to those transloading and terminal services,
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and the track will be owned by the owners and operators of the transloading and terminal
facilities — BRT and Brookhaven Rail. E.g., City of Stafford v. LC.C. (12.9 mile track held to be
spur); Hughes v. Consol-Penn Coal Company (14.5 mile track held to be spur); NYCEDC
(multiple factors supporting spur conclusion).

Third, BRT’s new track also squarely accords with the “purpose and effect” of a spur, as
the new track will expand, improve, and increase the capacity of Petitioners’ Board-authorized
existing Parcel A spur and spur/branch tracks, and transloading and terminal facilities and
services, thereby improving those service to BRT’s current customers, and similarly situated new
rail customers in the same Long Island regional market historically served by BRT since 2012,
and the enhanced transloading and terminal services will not penetrate or invade new regional
markets, nor invade another rail carrier’s established territory. E.g., Texas & Pacific, 270 U.S. at
278, Indiana Rail Road, slip op. at p. 2; and cases cited supra n. 21. Indeed, as explained above,
with Petitioners limited to transloading and terminal services, they cannot penetrate or invade
new regional rail markets or territories.

i. BRT’s New Track Has The Use and Purpose Of A Spur

As show on Exhibits 1 and 2, Petitioners intend to use the proposed track on Parcels B
and C for the same purposes as their current spur and spur/branch tracks on Parcel A — loading,
reloading, storing, and switching of rail cars incidental to the receipt and delivery of shipments
for existing and similarly situated customers in the same regional market now served by BRT’s
existing terminal facilities. Moreover, given the NY&A monopoly on line-haul service over
LIRR tracks, Exhibit 3, those are the only functions that the new track could serve, thus, by
definition, the track can only be a spur. See Nicholson; NYCEDC. In essence, BRT’s current
Parcel A configuration is a set of spur, spur/branch and side tracks off of the LIRR/NY&A’s
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mainline track, and the tracks on Parcels B and C will be additional spur and spur/branch tracks
from the spur track (Track 1) on Parcel A that switches to the LIRR mainline.

As shown on Exhibits 1 and 2, the track will extend from BRT’s existing rail yard on
Parcel A and mostly encircle Parcels B and C, essentially in the shape of a racecar track. Id.
Brookhaven Rail trains will enter and exit the new track using BRT’s same spur line off of the
LIRR that is now used by BRT to serve Parcel A (Track 1), switching with the NY&A largely at
BRT’s yard on Parcel A, and then onto and off-of the spur. Exhibits 1 and 2, lower left-hand
corners.*

Train cars will load and unload shipments into/from storage and transloading facilities
planned for both Parcels B and C, thereby increasing BRT’s overall transloading/terminal
capacity. The additional spur will support additional transloading/terminal facilities that BRT
anticipates building on those parcels for itself or its customers, such as The Home Depot,
including warehouses, cold/dry storage buildings, and salt storage facilities, and possibly a
propane transfer station and a transloading facility. Additionally, the additional spur will be used
as a track for the storing and switching of cars on and off of the LIRR’s main line of through
transportation.

The short track length, approximately 12,500 feet, and racetrack configuration of the
spur, surrounding the transloading and terminal facilities, are entirely consistent with those uses
and purposes. Indeed, they demonstrate conclusively that the new track is intended for the
loading, reloading, storing, and switching of rail cars incidental to the receipt and delivery of the

shipments, and with the short length, racetrack configuration and bar on Brookhaven Rail

22 While NY&A has the exclusive franchise over LIRR lines, Brookhaven Rail has the
exclusive right to handle railcar placement and movements inside the confines of BRT’s
terminal. Thus, NY&A could not serve the customers now served by BRT without having the
interchange agreement with Brookhaven Rail.
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providing line haul services, they could hardly be used as a “line of railroad” or “additional
railroad line” for continuous transportation by through, full trains between different points of
shipment.

The new track will also enhance capacity for the Parcel A facility, as the new track can be
used to store more rail cars than currently available at BRT’s existing facilities on Parcel A. Due
to BRT’s success in serving the Long Island economy, its current facilities on Parcel A are such
that having additional rail storage capacity will be a major assist, and provide needed new
capacity.23

ii. BRT’s New Track Has The Physical Characteristics Of A Spur

The new track is also consistent with the physical characteristics of a spur. The track will
be short in length, approximately 12,500 feet, fewer than 2.5 miles,?* far shorter than the spur
finding in City of Stafford v. LC.C. (12.9 mile track spur) and Hughes v. Consol-Penn Coal
Company (14.5 mile track spur), and not substantially longer than that approved in NYCEDC,
slip op. at pp. 6-7 (1.3 miles track spur). The loop configuration, beginning at the same point of
entry on Parcel A as the existing spur track, and then encircling Parcels B and C, ending at
almost the very point the track started, near the Petitioners’ own rail yard on Parcel A,
demonstrates the track is designed to serve BRT transloading and terminal customers, as that
configuration does not result in new point-to-point service and could hardly be used to penetrate
new territory, or invade the territory of another rail carrier (even if Brookhaven Rail could

provide line haul service, which it cannot, Exhibit 3). Id.

2 Even if BRT’s new track were not a spur, for the reasons discussed at length, infra 28-
30, the new track would constitute an expansion of ancillary track and facilities exempt from
Board licensing and economic regulation, because the new track will not permit Brookhaven Rail
to invade another carrier’s market.

24 See Exhibits 1 and 2.
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Additionally, service on the track will be used on the same as-needed basis as the track
on Parcel A, rather than on a regular schedule (more consistent with track used for the
continuous through transportation of rail cars). NYCEDC, slip op. at 6-7 (service only on as-
needed basis indicates a spur). Furthermore, that the track is to be installed over track and LIPA
permanent easements held by BRT that burden Parcels B and C, and Petitioners’ status as BRT
operator on Parcels A, B and C, conclusively show that the track is a BRT spur.

iii. BRT’s New Track Meets The Purpose And Effect Of A Spur

Finally, BRT’s new track meets the “purpose and effect” of a spur as the track will
expand, improve, and increase the capacity and efficiency of the Petitioners’ existing, and Board-
approved railroad facilities and services, and will be limited to transloading and terminal
services. Supra 17-18; see Texas & Pacific, City of Stafford v. Southern Pacific Transportation
Company (track held to be spur as it would improve carrier’s operating efficiency and capacity,
no new territory or shippers served by track); Hughes v. Consol-Penn Coal Company (track held
to be spur because local, wholly intra-state, functioned to unload and transfer shipments, only
one carrier used track); Missouri Pacific Railroad Co. & Southern Pacific Transportation Co. —
Construction & Operation Exemption — Avondale, LA (tracks held as spurs because would not
invade new territory and would increase the carrier’s efficiency).

The short track length and loop configuration, supra 22, are directly consistent with those
purposes, and inconsistent with a purpose or effect to enter new regional service territories,
invade existing rail carrier markets, or divert revenues from another rail carrier. In fact, the
outcome will be exactly to the contrary, as the direct and certain impact of BRT’s expansion will

be to increase freight rail traffic over the NY&A, Brookhaven Rail’s connecting rail carrier,
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thereby increasing NY&A freight revenues.”” Moreover, because NY&A holds the monopoly on

line haul service over LIRR lines, essentially the sole purpose and effect of the new track is that

of a spur.”®

To be sure, BRT’s expansion will divert traffic from truck to rail, with the concomitant
reduction of 18-wheeler truck traffic on Long Island and in the New York metropolitan area, see
supra 3-4 (7,500 truck equivalent reduction from existing BRT service), and lower prices for
commodities and consumer goods in Long Island markets. Id But no case has found those
benefits to be inconsistent with a new terminal track being a spur.

iv. The Town's Contentions Challenging The Spur Demonstrate
BRT's New Track Is, In Fact, A Spur

5 For that very reason, NY&A has voiced support for BRT’s expansion. Obviously,
considering that NY&A holds the monopoly on line-haul service over LIRR lines, NY&A can
only benefit from BRT’s expansion, as NY&A gets increased freight traffic from the expansion
while incurring no cost to enhance the terminal facilities necessary to load, unload and stage that
traffic. Norfolk Southern and CSX have also indicated support for the BRT expansion (as they
stand to gain long-haul line traffic from BRT’s growth), and Providence & Worchester has
indicated its support relative to additional traffic of construction aggregate.

26 Today, by virtue of the Board’s 2010 Decision, BRT is expressly authorized by the
Board to provide rail carrier transportation services in the New York regional market, and it
serves that market with NY&A, and interchanges all of Brookhaven Rail’s rail traffic with
NY&A. BRT and Brookhaven will continue to do so as additional traffic is generated by the
track BRT is constructing on Parcels B and C, and the facilities that will follow.

Therefore, today’s situation is a polar opposite from that before the Board in 2007 in
Suffolk & Southern Rail Road LLC — Lease and Operation Exemption — Sills Road Realty,
LLC, STB Finance Docket No. 35036, slip op. at p. 4, 5 (STB served Nov. 16, 2007)(track not a
spur because failed “purpose and effect” test of a spur, as “proposed construction and operations
will be located hundreds of miles from US Rail’s existing operations in Ohio”; ancillary spur
track must be ancillary to operations of the carrier that proposes to operate over it), and in Suffolk
& Southern Rail Road LLC — Lease and Operation Exemption — Sills Road Realty, LLC, STB
Finance Docket No. 35036 (STB served Dec. 20, 2007), in which the NY&A opposed US Rail
becoming a carrier in the regional market. Today, Brookhaven Rail is a Board-authorized carrier
in the same regional market as NY&A, interchanges its traffic with NY&A, and BRT’s new
track is supported by NY&A and will be ancillary to BRT and Brookhaven Rail’s operations.
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As noted above, in the Second Federal Lawsuit, the Town has sought injunctive relief
seeking to halt grading necessary for construction of BRT's new track, supra 13. In papers filed
therein, after all but conceding that Petitioners' legal analysis of the tests to establish that a track
is a spur is correct, Second Federal Lawsuit, Memorandum In Support Of Town Of Brookhaven's
Motion For Preliminary Injunction Pursuant to Fed. R. Civ. 65 ("Town PI Mem."), at 18-20, the
Town argues that BRT's new track is not spur. Id. at 21-23. In relevant part, the Town contends
BRT's new track is not a spur because the track will “extend into an industrial plant not
previously served by the railroad, even though the rail line already served the ‘immediately
adjacent area,’” citing New York Central R. Co. v. Norfolk & W. Ry. Co., 214 F. Supp. 549 (D. C.
W.Va. 1963)(sic)(“New York Central”). Id. at 21.

The Town's description of the case, however, does not accurately reflect the District
Court’s holding in New York Central, and when properly considered, New York Central supports
Petitioners' position that a track is properly deemed a spur when it does not invade an area
adequately served by, directly compete with, or divert revenues from another carrier. In New
York Central, both carriers, New York Central Railroad Company (“New York Central”) and
Norfolk & Western Railway (“Norfolk & Western™), had tracks adjacent to a Union Carbide
Metals Company plant, but for 40 years only New York Central had served the Union Carbide
plant. When Norfolk & Western proposed a new "spur” track to start service to the Union
Carbide plant, New York Central challenged the move, contending that the proposed track would
extend Norfolk & Western into New York Central’s territory, and was being built soleiy to serve
Union Carbide, as the track could not serve any other customers. (Union Carbide supported

Norfolk & Western’s track construction because it offered lower rates than New York Central’s.
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In holding that the track was not a spur and therefore subject to I.C.C. authority, the court
said that the “purpose and effect” of Norfolk & Western’s track was “ . . . to extend the
defendant’s operations into an area not previously served by it which is immediately adjacent to
and presently served by the New York Central's line.” 214 F. Supp. at 554. The court
emphasized that Norfolk & Western’s track would invade an area currently adequately served
by, divert revenues from, and directly compete with New York Central. Thus, New York Central
does not stand for the proposition cited by the Town in Town PI Mem. (i.e., new service to an
industrial plant is not a spur), but rather stands for the unremarkable proposition that track that
invades another carrier's territory, etc. is not a spur, but a new line of railroad. As Petitioners
have shown, when track does not have those “purpose and effects,” it is properly a spur. Supra
23-24. As this is the Town's lead contention on this point, it is apparent that the Town can
muster no valid support for its proposition that BRT's new track is not a spur.*’

The Town makes a similar error in another argument that BRT's new track is not a spur
because it will help serve a new geographic area (which area the Town conveniently does not
identify), and will provide different services than those on which the 2010 Decision was based.
Town PI Mem. at 21-22. Of course, in the instant case, Petitioners will not be serving a new
geographic market nor invading another carrier’s territory, as explained supra 22-24. Moreover,
the Town misses the mark in comparing Petitioners' anticipated new services against those

discussed in the 2010 Decision. The relevant comparison, if one is relevant at all here, is with

27 Even the “immediate adjacent” point in the New York Central case that is so
emphasized by the Town in its memorandum, Town PI Mem. at 21, is also misapplied. In the
New York Central case the “immediate adjacent” term referred not to the same carrier's territory
(as is the case with BRT's property), but to the competing carrier's service territory.
26
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Petitioners' current transloading and terminal services, and those will be, in the main,

comparable to those provided on Parcel A%

B. BRT’s Construction Of The Railroad Track On Parcels B and C, And
Brookhaven Rail’s Operation Thereon, Are Exempt From Board Licensing
Authority, And Thus From Board Economic And Environmental Regulation

1. BRT’s New Track, Considered As A Spur Or Side Track, Is Exempt
From Board Licensing And Economic Regulation

Although Congress expressly gave the Board exclusive jurisdiction over the construction
and operation of spur, industrial, team, switching, or side tracks, 49 U.S. C. § 10501(b)2),” in
the ICCTA, Congress expressly exempted those tracks entirely from the Board’s 49 U.S.C.
Chapter 109 licensing authority and economic regulation: “The Board does not have authority
under this chapter over construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks.” 49 U.S.C. § 10906 (emphasis added); Friends
of the Aquifer et. al. Decision, STB Finance Docket No. 33966, slip op. at p. 4, n.7 (STB served
August 15, 2001); see also Brotherhood of Locomotive Eng'rs v. United States, 101 F.3d 718
(D.C. Cir. 1996). The Board has long held that . . . the law explicitly provides that a license is
not required to construct ‘spur,” ‘industrial,” or ‘switching’ tracks . . ..” E.g., Fletcher Granite
Company LLC, STB Finance Docket No. 34020, slip op. at p. 4; Friends of the Aquifer et. al.

Decision, slip op. at p. 6; NYCEDC, slip op. at pp. 7-8; Joint Petition for Declaratory Order —

2 The Town advances a similar makeweight argument that treating BRT's new track as a
spur would be an “absurd” application of 49 U.S.C. § 10906, because it would have new track
service new facilities that are themselves not “integrally related to transportation.” Town PI
Mem., at 22-23. Again the Town conflates the applicable concepts. The “integrally related” test
applies to facilities that a rail carrier contends are exempt from Board regulation because the
facilities are, in fact, rail transportation facilities. Rail track, by definition, is always integrally
related to rail transportation, and there is no requirement that a spur must serve only other rail-
transport facilities;spur tracks routinely serve shipper facilities that are not themselves integrally
related to transportation.

2 See also, 49 U.S.C. §8§ 10102(6) and 10102(9).
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Boston and Maine Corporation and Town of Ayer, STB Finance Docket No. 33971, 5 S.T.B.
500, 503, f.14 (April 30, 2001).>°
2. BRT’s New Track, Considered As An Ancillary Expansion Of BRT’s
Existing Facilities, Is Also Exempt From Board Licensing And
Economic Regulation

In like manner, while ancillary rail transportation facilities are also under the exclusive
jurisdiction of the Board, 49 U.S.C. § 10501(b)(2), e.g., Friends of the Aquifer, slip op. at pp. 6-7
and cases cited therein (discussed in the context of breadth of federal preemption under 49
U.S.C. § 10501(b)), the Board has also repeatedly held that, similar to the ICCTA’s exclusion of
spur track from the Board’s licensing and regulatory authority, a railroad also does not have to
obtain Board authorization to expand its existing facilities: . . . there is no statutory requirement
for a carrier to obtain Board approval to build or expand facilities that assist the railroad in
providing its existing operations but that do not give the carrier the ability to penetrate new
markets.” Friends of the Aquifer, slip op. at p. 6, citing Nicholson, 711 F.2d at 368-70; see also
Green Mountain Railroad Corp. — Petition for Declaratory Order, STB Finance Docket No.
34052, slip. Op. at pp. 4-5 (STB served May 28, 2002); North San Diego County Transit
Development Board — Petition for Declaratory Order, STB Finance Docket No. 34111, 6 S.T.B.

331, 338 (STB served August 19, 2002).%!
As noted, the key point in determining whether an “expansion of existing facilities™ falls
within or without the Board’s regulatory authority is whether the project will allow the carrier to

invade or penetrate a new market. See Texas & Pacific, 270 U.S. at 278; Nicholson, 711 F.2d at

39 The Town itself concedes that spur tracks are exempt from “STB approval” under 49
U.S.C. § 10906. Town PI Mem., at 18.

31 The Town cannot contest these points, as it cites Friends of the Aquifer and Nicholson

with approval. Town PI Mem., at 18-19, 21.
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368-70; Friends of the Aquifer, slip op. at pp. 6-7. A railroad project is an “expansion of existing
facilities” when the expanded facilities do not enable the railroad to compete in new territories
that it had not previously served. See Texas & Pacific, 270 U.S. at 278; Nicholson, 711 F.2d at
368-70; Friends of the Aquifer, slip op. at pp. 6-7. As discussed at length, supra 22-24, BRT’s
new track does not permit Brookhaven Rail to invade or penetrate a new market.

The Board’s unanimous decision in Friends of the Aquifer, led by Chairman Linda
Morgan, is especially illustrative as to the instant case. In that decision, the Board considered
whether the Burlington Northern and Santa Fe Railway Company’s (“BNSF”) construction of a
refueling terminal facility, next to a rail corridor where the carrier’s lines converged, was subject
to Board regulation as a “new construction” or exempt from Board regulatory authority as an
“expansion of existing facilities.” Friends of the Aquifer, slip op. pp. 1-2, 6-7. BNSF’s proposed
facility construction featured a tank farm consisting of two 250,000-gallon storage tanks for
diesel fuel, a 20,000-gallon storage tank for bulk lube oil, a 27,000-gallon ground waste oil
storage tank, and a 210,000-gallon industrial waste water storage tank, all of which would be
above ground. /d., slip op. at p. 2.

The Board held that its regulatory authority triggers when a railroad project meets the
United States Supreme Court’s “invade new territory” test in Texas & Pacific, id., slip op. at p. 7,
and denied the petition because the BNSF’s proposed facility would support its existing railroad
operations and was in the same geographic market as its existing rail operations, and would not
allow BNSF to invade new territory or compete in territories that it had not previously served.

Id. BRT presents an identical “no new market situation,” and compared with the major facilities
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there were the subject of the Friends of the Aquifer case, is only installing rail track at this
point.*

Consequently, BRT’s new track on Parcels B and C, considered as a spur track, supra 19-
27, or even as a side track to the spur tracks on Parcel A, is simultaneously under the Board’s
exclusive jurisdiction, infra 31-32, 35-36, yet exempt from Board licensing and economic
regulation, supra 27-28. Moreover, even should the Board not find BRT’s new track to be a
spur or side track, the new track is most certainly an expansion of BRT’s existing, Board-
authorized rail transportation facilities and operation, and the same result pertains. Supra 28-

293

3. As BRT’s New Track Is Exempt From Board Licensing And
Economic Regulation, It Is Also Not Subject To Environmental

Review Under NEPA
Because railroad construction and operation of spur and side tracks, and expansion of

existing ancillary railroad facilities, are all exempt from Board licensing and economic

regulation, they are concomitantly not subject to an environmental review by the Board under

2 At some future point, Petitioners, their rail customers or others will construct
transportation-related facilities on Parcels B and C, as noted supra 21. At this point, however,
only construction and operation of the new track to serve those facilities is before the Board for
consideration in this Petition. Whether those facilities will constitute rail transportation-related
facilities subject to the Board’s jurisdiction remains to be determined, depending on the
facilities’ actual uses and ownership/lease arrangements.

33 Of course, while the Board does not have licensing authority to regulate those railroad
activities, the federal preemption provision of 49 U.S.C. § 10501 still applies and preempts state
and local regulation. Grafion & Upton Railroad Company — Petition for Declaratory Order,
STB Finance Docket No. 35779, slip op. at p. 5 citing Green Mountain R.R. Corp. v. Vermont,
404 F.3d 638, 642(2d Cir. Vt. 2005); Flynn v. Burlington Northern Santa Fe Corp., 98 F. Supp.
2d 1186, 1189-90; Ayer, 5 S.T.B. at 506-07; Fletcher Granite, slip op. at p. 4; Friends of the

Agquifer, slip op. at p. 6.
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NEPA, as where “. . . no license is required, there is no environmental review conducted by the
Board.” Fletcher Granite Company, slip op. at p. 4; Friends of the Aquifer, slip op. at p.
6(“Where no license is required, there is no environmental review by the Board.”); see also
NYCEDC, slip op. at pp. 7-8; Ayer, 5 S.T.B. at 503, fn. 14.

C. State And Local Regulation Of BRT’s Construction Of, And Brookhaven

Rail’s Operations On, The Railroad Track On Parcels B And C Is
Preempted By Federal L.aw And The Board’s Exclusive Jurisdiction

1. Congress Granted The Board Exclusive Jurisdiction Over Railroad
Transportation Generally, And Over Spur Tracks And Rail Facilities
Specifically

The ICCTA expressly provides, as a general matter, that the Board has exclusive
jurisdiction over “transportation by rail carrier,” 49 U.S.C. §§ 10501(a)(1) and (b)(1) and (b)(2).
A railroad’s activities are subject to the Board’s exclusive jurisdiction when falling within the
definitions of “railroad” and “transportation,” and are performed by, or under the auspices of, a
“rail carrier.” 49 U.S.C. § 10501; see also Town of Babylon & Pinelawn Cemetery — Petition for
Declaratory Order, STB Finance Docket No. 35057, slip op. at p. 4 (STB served Feb. 1,
2008)(“Town of Babylon”). The ICCTA’s definition of a “rail carrier” is “a person providing
common carrier railroad transportation for compensation . . ..” 49 U.S.C. § 10102(5).

In like manner, the ICCTA specifically defines “railroad” to encompass a spur, track,
switch, terminal, terminal facility, freight depot, yard, or ground that is used or necessary for
transportation, 49 U.S.C. § 10102(6), and defines “transportation” as any facility, property, yard,
or structure related to the movement of property by rail and the services related to that movement
including the storage, receipt, delivery, and interchange of property, 49 U.S.C. § 10102(9). See

also Grafion & Upton, slip op. at p. 4; Boston & Maine Corp. & Springfield Terminal Railroad
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Co. — Petition for Declaratory Order, STB Finance Docket No. 35749, slip op. at p. 3 (STB
served July 19, 2013)(“Boston & Maine™).

Leaving no doubt as to the Board’s exclusive jurisdiction over spur tracks and rail
facilities, Congress also specifically provided that the construction and operation of spur tracks
and railroad facilities are within the exclusive jurisdiction of the Board. 49 U.S.C. § 10501
(b)(2)(Board’s exclusive jurisdiction covers “the construction, acquisition, operation . . . of spur,
industrial, team, switching, or side tracks, or facilities . . .”) Thus, it is beyond cavil that rail
transportation generally, and spur tracks and rail facilities specifically, fall within the exclusive
jurisdiction of the Board.

2, Federal Preemption Of State And Local Regulation Of Railroad
Transportation Under The Exclusive Jurisdiction Of The Board

As a companion to the Board’s exclusive jurisdiction, Congress also included in the
ICCTA an express Federal preemption provision that precludes regulation by state and local laws
of railroad activities that are subject to the Board’s exclusive jurisdiction: *. . . the remedies
provided under this part with respect to regulation of rail transportation are exclusive and
preempt the remedies provided under Federal or State law.” 49 U.S.C. § 10501(b) (emphasis
added); see also N.Y. Susquehanna & W. Ry. v. Jackson, 500 F.3d 238, 252 (3d Cir.
2007)(“Jackson”); Adrian & Blissfield R.R. Co. V. Blissfield, 550 F.3d 533, 539 (6th Cir.
2008)(“Adrian”); City of Auburn v. United States, 154 F.3d 1025, 1029-31 (9th Cir. 1998), cert.
denied, 527 U.S. 1022 (1999)(“City of Auburn”); Grafion & Upton, slip op. at p. 4; Boston &
Maine, slip op. at p. 3; Town of Babylon, slip op. at p. 3.

Federal courts have consistently held that a plain reading of 49 U.S.C. § 10501 evidences
Congress’ intent that the Board has exclusive jurisdiction over “railroad transportation” and that
state and local regulation is preempted by federal law. Green Mountain R.R. Corp. v. Vermont,
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404 F.3d 638, 641-44(2d. Cir. Vt. 2005)(“Green Mountain™); City of Auburn, 154 F.3d at 1029-
32; Adrian, 550 F.3d at 539-40. For example, in Green Mountain, the United States Court of
Appeals for the Second Circuit held that the plain language of the ICCTA conveyed exclusive
jurisdiction to the Board over the railroad’s construction of transloading and storage facilities,
and that state and local regulation in the form of permit requirements were preempted. 404 F.3d
at 641-45. In a similar view, in the City of Auburn decision, the United States Court of Appeals
for the Ninth Circuit stated that because of the broad preemptive scope of the ICCTA, state and
local economic and environmental regulation of a railroad is federally preempted when
preventing the carrier from constructing or operating a railroad line. 154 F.3d at 1029-31.

Consistent with the broad preemptive scope of the ICCTA being keyed to the Board’s
jurisdiction, federal courts have also deferred to the Board’s determination as to the extent state
and local regulation is preempted, because the Board is both authorized by Congress to
administer the ICCTA and uniquely qualified to determine what regulations should be
preempted. Adrian, 550 F.3d at 539 quoting Emerson v. Kansas City S. Ry. Co., 503 F.3d 1126,
1130 (10th Cir. 2007) and Green Mountain, 404 F.3d at 642.

In interpreting the reach of federal preemption under 49 U.S.C. § 10501, the Board and
federal courts identify two types of preemption: (1) categoric preemption; and (2) as applied
preemption. Grafton & Upton, slip op. at 4; see also Adrian, 550 F.3d at 540; New Orleans &
Gulf Coast v. Barrois, 533 F.3d 321, 332 (5th Cir. La. 2008)(“Barrois™); Jackson, 500 F.3d at
253-55. State and local regulations that are categorically preempted are those regulations that
intrude into matters directly regulated by the Board, such as railroad construction, operation, and
services. Graffon & Upton, slip op. at p. 4; Boston & Maine, slip op. at p. 3; Green Mountain,

404 F.3d at 643. Categoric preemption prevents states and localities from imposing
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requirements that could be used to deny a rail carrier’s ability to conduct or use its property for
rail operations, or to interfere with railroad facilities that are an integral part of rail
transportation. Grafton & Upton, slip op. at pp. 4-6 (deciding that local environmental and land
use regulations, and permit requirements regarding the railroad’s construction and operation of
an additional rail yard and storage tracks were categorically preempted); Boston & Maine, slip
op. at 3-5 (deciding that a local zoning decision prohibiting all rail traffic to a warehouse in the
town was preempted).

According to the Board and federal courts, in addition to those state and local regulations
categorically preempted, other state and local regulations are preempted when their application
to a railroad’s activities may reasonably be said to have the effect of managing or governing rail
transportation. Grafton & Upton, slip op. at -5; see also Adrian, 550 F.3d at 540-41; Boston &
Maine, slip op. at p. 3 quoting Jackson, 500 F.3d at 252-53; Barrois, 533 F.3d at 332. Thus,
while federal law may permit continued application of laws having only a remote or incidental
effect on rail transportation, state and local laws and regulations that unreasonably burden or
interfere with railroad transportation, and those that discriminate against railroads — and thus
interstate commerce — are preempted. See Grafton & Upton, slip op. pp. at 4-5; CSX Transp.
Inc. — Petition for Declaratory Order, STB Finance Docket No. 34662, slip op. at p. 9-10 (STB
served March 14, 2005)(“CSX”); Adrian, 550 F.3d at 540-42; Green Mountain, 404 F.3d at 641-
43; Jackson, 500 F.3d at 253-54.

A state or local regulation is unreasonably burdensome when the substance of the
regulation is such that the railroad cannot carry out its business in a sensible fashion and the
regulation is not settled or definite enough to avoid open-ended delays. Adrian, 550 F.3d at 540-
41 quoting Jackson, 500 F.3d at 253-54. To qualify as a non-discriminatory regulation, a state or
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local regulation must address state concerns generally, without specifically targeting the railroad

industry. 1d.**

3. The Construction And Operation Of A Railroad Spur, And Railroad
Track, Facilities And Operations Generally, Are Under The Exclusive
Jurisdiction Of The Board

As explained in detail supra 11-12, 19-22, and shown on Exhibits 1 and 2, BRT’s new
track will extend from its existing rail yard on Parcel A and encircle Parcels B and C. The
ICCTA plainly and explicitly states that the Board has exclusive jurisdiction over the
construction and operation of spur, industrial, team switching, or side tracks, and railroad
facilities. 49 U.S.C. § 10501(b)(2). Thus, Petitioners’ construction of a spur track on Parcels B
and C is clearly under the exclusive jurisdiction of the Board.

Even were BRT’s new track not a spur (which it certainly is), the construction and
operation thereof would still be under the Board’s exclusive jurisdiction because the project falls
under the definition of “railroad” and “transportation,” and will be performed by a “rail carrier.”
49 U.S.C. § 10501. Petitioners’ construction of the track, and expansion onto Parcels B and C,
are expressly included in the ICCTA’s definition of “railroad.” 49 U.S.C. § 10102(6). In
addition, Petitioners’ railroad project on Parcels B and C clearly meets the ICCTA’s broad
definition of “transportation” because the track will be used in the movement of property by rail

and will provide services related to that movement through the storage, receipt, delivery and

3* The Board’s decision Grafton & Upton noted that it has been found to be reasonable
for states and localities to request that rail carriers: (1) share their plans with the community
when the carrier is undertaking an activity for which another entity would require a permit; (2)
use state or local best management practices when constructing railroad facilities; (3) implement
appropriate precautionary measures at the railroad facility, so long as the measures are fairly
applied; (4) provide representatives to meet periodically with citizen groups or local government
entities to seek mutually acceptable ways to address local concerns; and (5) submit
environmental monitoring or testing information to local government entities for an appropriate
period of time after operations begin. Graffon & Upton, slip op. at p. 5; Ayer, 5 S.T.B. at 511.
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interchange of shipments at the expanded facilities to be constructed on Parcels B and C. 49

U.S.C. § 10102(9). Finally, the railroad projects on Parcels B and C will be operated by

Brookhaven Rail, a Class III rail carrier possessing Board exemption authorization to provide rail
carrier services in the relevant market.

4. As Construction And Operation Of A Spur, And Expansion Of

Existing Railroad Facilities, Are Under The Exclusive Jurisdiction Of

The Board, State And Local Regulations Are Preempted By Federal
Law

As BRT’s construction and operation of the new track on Parcels B and C are under the
exclusive jurisdiction of the Board, supra 31-32, state and local regulation thereof is preempted
by federal law. The Board and federal courts have consistently and definitively decided that a
plain reading of 49 U.S.C. § 10501(b) shows Congress’ intent that regulation of railroad
transportation is performed at the federal level, and not by states or localities. City of Auburn,
154 F.3d 1029-30; Green Mountain, 404 F.3d at 641-42; Grafton & Upton, slip op. at p. 4;
Boston & Maine, slip op. at p. 3; Town of Babylon, slip op. at p. 3-4.

Therefore, the Town’s “stop work™ order as it applies to BRT’s new track on Parcels B
and C is categorically preempted because the Town is attempting to regulate directly BRT’s
railroad activities on Parcels B and C, which are under the exclusive jurisdiction of the Board
according to 49 U.S.C. § 10501. See also Grafton & Upton, slip op. at p. 4; Boston & Maine,
slip op. at p. 3; Tex. Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525 (5th Cir. Tex.
2012) (local regulation of grading incident to track construction preempted by federal law, even
though major aspects of overall project not sufficiently mature to determine their preemption
status). The Town’s “stop work™ order is effectively denying Petitioners the ability to construct
rail track on Parcels B and C for rail operations, rail track that is integral to conducting
Petitioners’ railroad transportation services. BRT’s existing rail operations on Parcel A are close
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to capacity, supra 10-11, and the Petitioners’ construction of the track on Parcels B and C is of
fundamental importance to rail transportation and Petitioners’ ability to serve their customers’
needs. Through the issuance of the “stop work” order to stop grading activities for track
construction on Parcels B and C, the Town is directly regulating, and even prohibiting, rail
transportation under the exclusive jurisdiction of the Board. As the Board decided in similar
situations in Grafton & Upton and Boston & Maine, the Town’s regulation is categorically
preempted.®

The Town’s regulation is also preempted as applied to the Petitioners’ railroad activities
on Parcels B and C because the regulation unreasonably burdens and interferes with interstate
commerce and discriminates against Petitioners. As in Green Mountain, the Town’s regulation
as applied unduly interferes with, and unreasonably burdens, both interstate commerce and
Petitioners’ rail transportation activities by halting grading operations integral to construction of
railroad track. 404 F.3d 642-44 (holding that the town’s pre-construction permit was preempted
because it unduly interfered with interstate commerce by denying the carrier the ability to
construct railroad facilities and conduct railroad operations); accord Tex. Cent. Bus. Lines Corp.,
669 F.3d at 533 (city’s grading ordinance preempted because it would “ . . . directly affect where
rail lines could be situated, as well as influence the distance between railroad tracks and the
position of side-track equipment.”); see U S Rail Corporation — Construction And Operation
Exemption — Brookhaven Rail Terminal, STB Finance Docket No. 35141, slip op. at 4, n.3 (STB

served June 9, 2010) (“[r]ail construction activities includ|[ing] certain preparatory construction

35 The Town essentially admits that, if BRT's track is deemed a spur, the Board has
exclusive jurisdiction, and that the Town's regulation is preempted, Town PI Mem., at 26-29, as
the Town argues only that such preemption does not also apply to facilities unless they are
“integrally related” to rail operations. Of course, rail track, if it is viewed as a “facility,” is
integrally related to rail operations, and beyond that, no facility issues are presented by the
instant Petition.

37
4844-4635-2154.1



CORRECTED VERSION

work, such as grading in preparation for laying track[,]” requires Board’s authorization (or an
exemption) (and thus under Board jurisdiction)), citing Suffolk & Southern Rail Rd. — Lease And
Operation Exemption — Sills Rd. Realty, LLC, STB Finance Docket No. 35036, slip op. at 4 (STB
served Aug. 27, 2008).

By prohibiting the grading integral to the construction of rail track on Parcels B and C,
the Town is significantly interfering with Brookhaven Rail’s ability to do business as a rail
carrier. Proper grading for rail track is critical for proper, efficient and, of course, safe train
operations, for which the railroad, and not the Town, is responsible. Accordingly, a railroad,
commensurate with those responsibilities, must have virtual plenary authority over rail track
grading, as the railroad, a common carrier, is liable for adverse outcomes related to defective,
inefficient or unsafe track grading.’ 6

Moreover, the Town’s “stop work™ order is unreasonably burdensome because it does not
have a settled or definite end date and will effectively cause open-ended delays of the railroad
construction on Parcels B and C, keeping Petitioners’ business in a perpetual state of uncertainty.
Adrian, 550 F.3d at 540-41; Jackson, 500 F.3d at 254.

Finally, while the Town retains limited authority under its police powers, the stop work
order here is preempted as it is far afield from the exercising of police powers, as it forecloses

and unduly restricts Petitioners ability to conduct its railroad operations on Parcels B and C,

3 The Town's complaint as to the track grading plan appears to be, at bottom, a
contention that Petitioners should use a “cut and fill” approach, rather than excavation and
removal. Town PI Mem., at 12-15. That type of decision, fundamental to proper track grading
and railroad economics, is clearly preempted by federal law; otherwise, states and localities
would be the economic regulators of railroad, not the Board. See Tex. Cent. Bus. Lines Corp.,
669 F.3d at 533-36 (local grading ordinance preempted because it would control how railroad
track embankments constructed and influence distance between railroad tracks and track-side

equipment).
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unreasonably burdening interstate commerce.’’ In fact, Town representatives have admitted as
much, acknowledging federal preemption of the Town’s regulation of grading.’ 8

In summary, the Town’s regulation of rail track grading is categorically preempted
because it attempts to directly regulate Petitioners’ construction and operation of track and
railroad facilities on Parcels B and C, under the exclusive jurisdiction of the Board. The Town’s
regulation is also preempted as applied because it unduly interferes with and unreasonably
burdens Petitioners’ railroad transportation business and interstate commerce.

IV. CONCLUSION

For all of the foregoing reasons, Petitioners respectfully request that the Board enter a

declaratory order that:
(1) The railroad track that BRT is constructing on Parcels B and C constitutes a “spur,
industrial, team, switching, or side track™ within the scope of 49 U.S.C. § 10906 and under the

exclusive jurisdiction of the Board;

37 Petitioners have kept the Town informed regarding their railroad projects on Parcels B
and C since 2012, supra 11, and commissioned an independent environmental review of the rail
and related plans for Parcels B and C that was completed in February 2014, Gannett Fleming,
Inc., Brookhaven Rail Terminal, Proposed Expansion (Parcels B and C), Environmental
Overview. The environmental overview concluded that the principal concern would be storm
water detention/retention and the need for spill control management and countermeasures for on-
site fuel storage. Id at 4. There were no other material environmental concerns implicated by
the proposed track grading plan on Parcels B and C, and this review was subsequently provided
to the Town (which predictably responded that the study is of little merit). Petitioners also
hosted a meeting at their BRT facilities on August 5, 2013, attended by officials from the Town
and Suffolk County, members of the New York Congressional delegation, New York State
Assembly officials, and the news media, during which BRT’s operations on Parcel A were
toured, and Long Island rail freight issues were discussed.

3% July 3, 2012 Letter from M. Miner to J. Pratt. The Town essentially concedes this
point as well in Town PI Mem., at 25-26, where it makes mention that its police powers are not
preempted so long as they do not unreasonably interfere with railroad operation, but then
presents no argument as to why its stop work order seeking to halt grading for BRT's new track,
and thus track construction itself, is not an unreasonable interference with railroad operations. In
fact, the stop work order is exactly that, as explained above.
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(2) BRT’s construction of said track and Brookhaven Rail’s transportation operations
thereon are exempt from the Board’s licensing and economic regulation, either as a spur or as an
ancillary expansion of BRT’s existing rail transportation facilities, and are not subject to
environmental review under NEPA; and

(3) Petitioners’ construction of and operations on said track are under the exclusive
jurisdiction of the Board, and regulation by the Town, and that of other state and local bodies, of
BRT’s construction of said rail track, and Brookhaven Rail’s operation thereon, including but not
limited to a stop work order and other efforts to regulate, limit or prohibit site grading required

for rail track construction, are preempted by federal law and the Board’s exclusive jurisdiction.

Respectfully submitted,

Brookhaven Rail Terminal and Brookhaven
Rail, LLC

s 2
Davjd T. Ralst&nﬂy

Foley & Lardner LLP
3000 K Street, N.W,
Washington, D.C. 20007
(202) 295-4097
dralston@foley.com

Counsel for Brookhaven Rail Terminal and
Brookhaven Rail, LLC

Dated: May 9, 2014
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NYS Dept of Transportation
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Albany, NY 12232

Attn: Robert A. Rybak, Esq.

James H.M. Savage, Esq.
1750 K Street, N.W., Suite 350
Washington, D.C. 20006

Lyngard Knutson, Esq.
Region 2 E.P.A.

290 Broadway, 25™ Floor
New York, NY 10007

NYS Dept. of Environmental Conservation
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Attn: Tara Seoane

Field Office Supervisor U.S. Fish and Wildlife Service
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Attn: Helena E. Williams

New York & Atlantic Railway
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Glendale, NY 11385
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TRANSFER AGREEMENT
BETHEEN
THE LONG ISLANTD RAIL RQBD COMPANY Lo P
g AND :
SOUTHERN EMPIRE STATE RATLROAD COMPANY = -

This Transfer Agreement is made as of this 18th day of
November, 1996, by and between THE LONG ISLAND RAIL ROAD . & ‘ i
COMPANY, a New York State public benefit corporation, ’
Jamaica Station, Jamaica, New York 11435, {including its
successors, the "LIERR") and SOUTHERN EMPIRE STATE RAILROAD
COMPANY, a Delaware corporation, {(including.its successors .-
and permitted assigns, the "Freight Operator”).

WITNESSETH:

WHEREAS, the LIRR owns and operates rail freight
facilities serving a diversified customer base in the Long

Islard region;

WHEREAS, the LIRR issued a Request for Proposals

("RFP") for privatizatiom of its freight services;
» - . .-

WHEREAS, RAnacostia & Pacific Company, Inc., in
cczm:emplat:l.on of establishing a Freight Operator, submitted
a pr0posal :

WHEREAS, the Freight Operator submitted a proposal in
response to the RFP and a final proposal in response to the
LIRR's Request for Best and Final Offers (collectively the
*Proposals®); and’ . .

WHEREAS, this tramsaction is intended and should be
construed as the LIRR entirely ceasing its operdtions

MTALIRR00625

reiatiug to the transportation of freight (other than as a
customer) and granting the right to the Freight Operator to
own, conduct and }:perate such freight operations on an
exclusive basis on and with certain propexty retained by the
LIRR; and,

WHEREAS, the parties wish to establish the terms and
conditions upon which the freight services shall be owned
and operated by tha Freight Operator.

NOW, THEREFORE, in consideration of the benefits
accruing to each of the parties as recited tc herein, the
parties do mutually agree hereto as follows:

AR}I.'ICLE 1: AGREEMENT AND DEFINETIONS

1.1 The Agreement - ‘ .

1.1.1 The agreement between the parties consists of this
Transfer Agreement, which includes Exhibits 1 through .
16 hereto, and documents specifically incorporated
herein by reference (collect;vely, this ‘Bgreemenr.')
The Request for Proposals, the Reguest foxr Best and
Final Offers and the Proposals are expressly
superseded. by this Agreement and shall be of-no farce
‘or effect.

1.1.2 Each of the paxties represents and ﬂnants r_hat it
wil) perform in accordance ‘with the I:e.rm.s and
conditions of this Agreement.

-2
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1.1.3

1.1.4

T‘l)xis‘hgreement contains the entire understanding
between the Freight Operator and the LIRR with .
respect to the Freight Operations. The parties are
not bound by any written or oral statement or
representation which'is not expressly part of this
Agreement. J}ny waivers, -modifications or changes to
this Agreement shall not be binding on either party
unlesg set forth in a writing duly executed by both.
the_Freig}l;: Operator and the LIRR.

{a) This Agreement is binding upon the Preight
Operator upon its execution, but shail be null
and void ab initio if (i) the LIRR fails .to
satisfy the requirements of clause (b) (d) within
sixty (60) days of the Preight Operator‘'s
execution of this Agreement or such greater
.period as the Freight Operator, in its sole
discretion, shall determine or {(ii) the Freight
Opefﬁtor fails to satisfy the requirements of
Elauqse {b) {ii) within sixty (60) days of the
LIRR's execution of this Agreement or such
greater period as the LIRR, in its sole
dis.c'retlon, shall determine.

(b) The later of the dates on which the following
requirements are satisfied shall be deemed the
"Effective Date™:

(1) The LIRR obtains the approval ‘of the.Board

of Directors of the MTA and thereafter

" executes this Agreement; or

-3- . MTALIRRO0627.

(ii] The Preight Operator secures approval or

’ e'axemptionx for thé transactions
contemplated by this Agreement Erom the
STB consistent with Article 12.1 hereof.

This Agreement shall be null and void in the event
any labor protective provisions are imposed by the
STE unless the parties otherwise agree or a party
agrees to pay the cost associated with suth labor.

protective provisions.

The Freight Opexrator shall commence the Preight
Operations on or before RApril .1, 1997, provided that
such date shall be exténded in the event of the
occurreénce of an Event of Force Majeure or the
existence of an inhmeticn or order prohibiting or
delaying- such commiencement, by the. number of days of
the duration of such Event of Force Majeure, '
injunction or order or such other period as may be
mutually agreed upon by the parties, and shall
contime the Freight Operations throughout the term
of this Agreegent {including the Extension Perir.?d,, if
applicable} except as otherwise provided herein.
Such date on which the Freight 6perator commences
operations hereunder shall -be réferred to herein as
the "Commencement Date.”

The obligations of the Freight Operator hereupder are

-subject fo the condition that on the date the Freight

Operator is to commence coperations pursnant to
Section 1.1.5 theré has been no material adverse
change in the Freight Premises since September-1s,

4
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1.2.4

1996. . .For purposes of this Article 1.1.6 the
expiration of amy contract by its terms, inclugding, -
without limitation, any cancellation by a party other
than the LIRR, shall not, nor shall the effects
thereof, constitute or be considered as a
contributing factor to a material adverse change, -
provided that the failure to commence, or the . /-
termination prior to the Commencement Date, of the
contract for movement of excavated rock in the wvolume
of 13,600 carloads at $517 per carlcad shall be ¢~
deemed a material adverse change for purposes of this
article. In the event of a material adverse change,
this Agreement shall be deemed terminated and the
Concession Fee shall be promptly refunded. -

£ipiti

Unless otherwise noted, the ‘following definitions
shall apply throughout this Agreement:

“AAR" means the Association of American Railroads.

_=pAR O¥fice Manual®” means the Office Manual of the

AAR Ipterchange Rules, adopted by the AAR, Operations
and Maintenance Department, Technical Services
Division, as amended from time to time.

"abatement Period® means, (a) for amy Annual Fee
Period two separate periods of at least ten
consecutive days; provided that for purposes of this
clause (a) if the second of such periods straddles

two Annual Fee Perxiods such p&riod.s'h'all nevertheless

-5
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T 1.2.6

1.2.8

'regulations of the FRA.

be -deemed an abatement Period, (b) @ single peried of
20 comsecutive days or (c) for any Annual Fee Periocd
an aggregate of at least 45 Tull calendar days
whether or not consecutive. It is understood that
{i) only days on which the Freight Opérator is unable
to provide service which' it othérwise would have
provided shall be counted for purposes of-clause (c)
and (ii) nome of the periods referred teo in clause
(a), (b} or (c) shall be included in more than ocne
Abatement Pe:-iod. ’
“Aécidmt/lnciéent' means an eiren.t or s:ituatibn
related to the Freight Operations that (1} ‘results in
personal injury,.praperty damage or a deraifwent on
the Operating Premises, or (2) is required to be
reparted to the FRA pursuant to the rules ard

R ~ .

*Annual Fee® means the fee described in Article
4.1.1(c) bereof.

"Annual Feg Period” means the cne year pericd
commencing on the Commencement Date and epding om, the
day before the amniversary of the Commencement Date
and each subseguent cne-year period through the
terginaticn of this Agreement. :

"Businesg Plan" means the Business Plan for the £five-
year period commencing on the Commencement Date

:submitted by Freight Operator in’cemnection with this

Agreement and a copy of which bas been execpted by

. the parties.

MTA/LIRROC830




"Capital Expenditures® means expenditures (excluding
expenditures for mamr.ehance) in excess of 525 ooo_
for improvements or additiens to the Freight Premses

' or Freight Rolling Stock (it being understood that

1.2.10

1.2.112

multiple improvemente or additions to a single
facility may be aggregated and additions of multiple
"units® of a single type of ‘Roll:.ng Stock may be
aggregated for purpases of the foregoing) that will
extend or have a-‘useful life, respectively, greater A
than one year, including, without 1im1taticn, amount e
paid out for new buildings, rail facilities or
structures, Freight Rollin;_:l Stock, or for permanent
improvements or additions made to increase the value
of the Freight Premises or Freight Rolling Stock.
€apital Expenditures shall include the cost of asstts
acquired under capital leases.

"Capital Improvements” means any improvements made to
the Freight Premises, with Capital Expenditures,
including, without limitation, improvements or
additions made with Capital Expenditures to Freight
Rolling Stock, capital leases undertaken by the
Freight 0perator and improvements or ‘additions made
to the Freight Premises by customers of the Freight

Operator.

"Car Miles" means the distance traveled (using LIRR
timeta.ble miles) by a "unit” of Freight Rolling

Stock, whether loaded or empty, over the Joint Use
Premises or the Passenger Premises.

MTA/LIRRO0631
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1.2.12

1.2.13

1.2.14

1.2.15

1.2.16

1.2.17

1.2.18

"Class I Upgrade" means the improvements necessary
to upgrade the Freight Premises, or any part thereof,
to. meet Class I track standards promulgated by the
FRA.

“Clearance Point™ means the location established by
the LIRR near the switch where two tracks converge at
which Freight Rollimg Stock will foul the Joint Use
Premises or the Passenger Premises. The Clearance
Point will be 14.5 feet from the centerxr liné of the
nearest track on the Joim:l Use Premises or the
Passenger Premises, unless a different distan‘ce is or
has been established by the LIRR 'in its sole

dlscretxcm

"Commencement Date® means the date defined in Article .

1.1.5 hereof.

"Company Traffic®" wmeans freight shipwments where the
LIRR is the consignee or .comsignor.

s .

“Concessior Fee" means the fee described in Article

4.1.1(d) hereof.

“Conderrmatlon" means the taking of all or any part of
the Operating Premises for any public or quas:bpublic
use u.nder the right of eminent domain. R .

"DOT" means the United States Department of
Transportation or any successor agency performing the

‘.same or similar functions.

e MTA/LIRRO0632



1.2.19 "Effective Date” is defined in Article 1.1.4(b) -

hexeof .

1.2.20 "Employee" means an officer, director, ‘agent,
emplayee, or contractor of either 6f the parties
while engaged in any activity related to the
Agreement . ’

1.2.21 'Equ:.table Abatement ¥ shall mean an amounr. wh:Lch .'Ls
equal to the 1esser of (a) the Frelght Operator s
damages related to “the unde:lylng Cond.\.tlo.u(s) in
respect of which such amounts is being deteruuned and
{bY the amcunt cbta:med by dlvidmg the Annual Fee by
365 and multiplyipng such oumber by the number of days
during which su;:h uaderlying condition{s) persisted.
Notwithstanding any provisions herein, in no event
shall the sum of all Equitable Abatements with
respect to all Abatement Periods occurlring in any
particular Annual Fee Perjod exceed the Annual Fee
for such Anpual Fee Period. In the event any
Abatement Period described in clause (a) or (b} of
the defim.tlon of the term *Abatement Period" falls
wlthm more than one Annual Fee Per:l.od the Equitable
Abar_ement in respect thexeof shall e allocabed pro
rata between such Annual Fee Periods on the basis of
the number of days of such Abatement Period falling
in such Annual Fee Periods for purposes of the
foregomg. .

1.2.22 "Event of Force Majéure" means any of the following
acts, events or circumstances: {a) storms, (b}
lightning, {c) floods, (d) fires, (e) epidemics, (f)

-G~

anﬂjaamw33

S o ———] fo——r=1 o oo m | e e p—— | e ] e | sz | | comrmmre | [ oo | . e e EEERE) ] [ emr—en |

earthquakes, (g) guarantine, (f) blockade, (g}
strikes, walkouts, lo’ckcuts or labor disputes, (h)
actions by any govermmental agency (other than the
LIRR, the MTA or amy other governmental agency
controlled by the MTA) that have the effect of
delaying or materially. impeding the Freight
Operations, (i) war, (j} insurrectiom or civil
strife, (k} sabotage, (1) exp]tosion,'((m) other acts,
events or circumstances, whether of the kind herein
enumerated or otherwise, and whether caused or
oécasioned by or happening on account of the act or

" omission of one of the parties hereto or some person

1.2.23

1.2.24

1.2.25

1.2.26

functions.
. . R

‘or entity oot a party hereto, but oconly to the extent

that such acts, evants or circumstances are heyond
the raasonahle com:ro]. of the affected party.

“Extension Period" is defined in Article 2.2.1

hei'éof .

“FRA" means the Federal Railrcad Administration and
any successor agency performing the same or similar

"Final Yermination Date' is defined in Artlcle 14.2

bereof

*Freight Operaticns® wmeans_all oﬁemiions related to
the movement of freight by rail (other than Company
Traffic) on the Operal::.ng Premises, including,
without llmtatlon, the storage, warehausing
transloading of freight mpved by rail and the storage
of equipment used for transporting freight by rail.

-10- )
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1.2.27

"Freight Premises™ means the real property,
including the right-of-way, tracks, appurtenances,-

buildings, facilities, other physical plants, and’

. improvements thereto used by the Freight Operator

1.2.28

1.2.29

1.2.30

pursuant to this Agreement. Freight Premises shall

‘include only the properties identified in Exhibir 1

hereto and all Sidetracks.

nFreight Rolling Stock® means Rolling Stock under the
control of or operated by the Freight Operator.'

"Freight Switch” means a rail switch and other track
components connecting Joint Use Premises.with E“reig};t
Premises that is wused to switch Freight Rolling étog:k
from and to Joint Use Premises and Freight Premises.

*Hazardous Material® meams {i) "hazardous $ubstancer
as defined under the Cq:@reher;sive Environmental ‘
Responée; Compensation and Liability Act, 42 U.S.C.
Section 9601 et seqg., and any reg-ulaticms promulgated
thereunder, each as it may be in effect from time to
time, {ii) *hazardous materials® as defined under the
Hazardcus Materials Transportation Act, 49 U.S.C.
Section 1801 et seg., and any regulations prowulgated
thereunder, each as it may be in effect from time to
time, (iii) "hazardous waste” as defined uhder New
York Environmental Conservation Law Section 27-09'01
et seq., and any- requlations promulgated thereunder,
each as it may be 'in effect from time to time, (iv)
*hazardous substance® as defined under the Clean
Water Act, 33 U.5.C. Section 31321 et geg., and any .
regulations promulgated .thereunder, each as it way be

- 1 1 -
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1.2.31

1.2.32

1.2.33

1.2.34

1.2.35

in effect from time to tlme, {v) "Petroleum' as
defined in N.¥Y. anirmmntal Cormervation Law

§ 15.0514, and any requlations promlgated
thereunder, each as it may be in effect from time to
time, (vi) asbestos and (vii) polychlorinated

biphenyls.

=Initial Expiration Date® is defined in Article 2.1

hereof.

sInterchange Rules” means the Interchange Rules
included in the ARR Dffice Marmal {or any successor

marmial) .

"Joint Use Premises™ means real property, including
right-of-way, tracks, appurtenances, buildings, -
facilities, any other physical plants and - - .o
improvements theretd used for both Passenger
Operatiom'z and Freight Operations. '.Joint Use
Premises shall include only tlhe properties ‘identified
in Exhibit 2 hefeto.

* - . .

"Light Engines® means one or more locomotive units

riot coupled to cars or passenger coachesv.

'LIRR Operating Rules” means all rules, requirements
and procedures goveming uperations ox activities on
or about: the Joint Use Premises and Passenger
Premisea, including the dispatching. movement and
placement of Rolling Stock and the use and opera\:ion
o:E infrastructure components and systens as cutlined
or 1ncorporated by reference in the LIRR's ‘Rules of
P

-12- P MTANURROOS3S



1.2.36

1.2.37

1.2.38

the Operat_i:ng Departments, " as such may be mod;i.f;ied
from time to time and/or amended by pericdic Genegal
Orders, Special Instructions or Genmeral Notices.

"LIRR Safety Rules® means the rules, requirements and
procedures established by the LIRR governing the
safety of 1ts operations, employees and customersn on
or about the Jomt Use Premises and the Passenger .
Premises, as such may be 'delled from time to time,
iricluding, without limitation, any Roadworker Safety
Rules that’ may be adopted.

"Loss ox Damage" means all claims, lia.b111t1es, costs
and expenses of every kind or mature, including
amounts paid under any State or Federal cowpensation
law, and costs and attorneys fees incwrxed in the
imrestlgation, defense, or settlement of any actual
or threatened legal proceeding rélated to personal
qury or property loss or damage (including
envirupmental loss or damage) - arising under or
related te this Agreement. Property loss or. damage
includes loss or damage to real property and R
.uuproveme.nts thereon, and personal p:mpercy of either
party or third persons. Personal Lnjury lucludes
injury te or illness or death of persons :u:clud.ing
employees of either party, invitees, licensges, and

trespassers. ) .

"MTA" means the New York State Metropolitail
Transportation Authority and its affiliates and
subsidiaries or any BUCCesSSOr agency.

-13- MTALIRRO0SS7

1.2.39 "Qperating Premises® means the "Preight Premises® and

the "Joint Use Premises.

"Operating Windows® means the blocks of time between
passenger trains (loaded or empty) and on-going
Qc‘ohstnmtion work {both maintenance apd capital)
during which freight trains can cperate on the Joint
Use Premises. It is understood that Operating
Windows may be modified by the LIRR due to operating
exigencies and changes to the LIRR's schedules.

1.2.40

1.2.41 "Passenger Operations® means all operatioms related
to the transportation of persons by rail.

1.2.42 "passenger Premises™ weans all property, including
rights-ef-way, tiacks, appurtenances, lmild:ings;
facilities, other physxcal plants, and improvements
thereto used for Passenger Operatxons that are not
included :u:\ the Freight Premses or Joint Use
Premises.

1.2.43 rprivate Fraeight Siding® means a rail facility,

inclhdi.ﬁ(_:; track and a_p'purienances thereto, owned by a
freight customer. All such zail facilities are
identified on Exhibit 3 heretc.

1.2.44 "Renewal Pee® means the fee described’in Article

2.2.2. B B

1.2.45 "Renewal Notice® means the mti:ée to.extend the

Agreement as rr;are fully described in Article

2.2.1(e}.
MTALIRRO0OE38
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1.2.46

iunderSI;ood thar., with respect to any maltiplatform

1.2.47

1.2.48

1.2.49

1.2.50

1.2.5%1

‘Tracks are identified on Exhibit 1 hereof.

"Rolling Stock" means a railroad car, locomotive, ‘.
caboose, intermodél car, .
coach, cab car, bogie, wrecking eguipment,
equipment and any other form of equipment with wheels

Each of the foregoing

inspection car, pass enger

work - -

operated on railroad track.
will cons\:itute a "unit’ of Rolling Stock (it being

car, each platform shall be considered a "unitn) .

.

"S:.detrack' means all track on r,he Freigbt Premises
slde of a Clearance Point of a Freight Switch that is
used for switching Ere1ght cars and equipment to and
from freight customer facll;t':.es or Team Track.

*STB* means the United States Surface Transportation
Board or any successor agency performing the same or -
similar functions. :

"Sw:.tch Maintenance Fee" is defined in Article
4.1.1(b) herecf

"Team Track" means a rail facility, included in the

Freight Premises, that is available for use by '
multiple rail customers for loading and unloading

merchandise from Freight Rolling Stock. The Team

"Trackage Fee" is defined in Article 4.1.1{a)} hereof.

ﬂl adjustments for inflation contained in this
Agreement shall be based on the Indices of Railroad
Material Prices and Wage Rates for Eastern Class I

-15-
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" Railroads (material prices, wage rates and

supplements combined, excluding fuel} or, in the
event such indices‘ are discontinued, the Indices of
Railroad Material Prices and Wage Rates for all Class
I Railroads {material prices, wage rates gnd
supplements combined, excluding fuel). If both such
indices are discontimded then all adjustments for
inflation contained in this Agreement shall be based
on the Composite Implicit Price Deflator published ]:ry
the Bureau of Economic Analysis, U.S, Department of
Commerce or any s'ucéessor agency.

ARTICLE 2: TERM AND RENEWAL

‘Texm

Unless otherwise terminated as provided for in this
Agreement, this Agrbement shall remain in effect Erom

~ and after the Effective Date through the twentieth

anniversary of the Commencement Date {the "Initial
Expiration Date®).

Renewal
In the event the Freight Operator meets the following
conditions, this Agreemént may be renewed at the’ N
Freight Operator’s option for a temm of 1e years (the
"Extension Period*), to commence on the Init.ial
E:xpiration Date:

(a) The Freight Operator is uot in matenal hreach

of any. ‘term{s) of this Agreement.

-16- MTALIRRO]



(b)

“{c)

Aaverage for Class C freight railroads for the €3

The Freight Operator's safety record based on
the average annual FRA-reportable accidents pex
200,000 man hours 6:, if unavailable, other
comparable measure, for the three {3) year
period preceding the date of the Renewal Notice
is equal to or better than the naticnal industry
same period or in the event that a natipnal
industry average for Class C ,fréighl: railroads
is not ascertainable such other comparable index
as may be available. For purposes of this
clause, accidents caused primarily by the LIRR

. shall be excluded from the Freight Operator's

safety record; provided that such accident has
been previocusly deterinined to be caused
primarily by the LIRR.

The annual average of fieight carload volume i
{measured in terms of loaded "units" of Rolling
Stock consisting of railroad cars and intermodel
cars) tranéported in the Freight Operations for
the three (3) year period preceding the date of
th_é Renewal Notice shall be at Teasr: 24,474 z
carloads, ar the pei:cenl:age im:re:ase of the
carload volume for the twelve calendar months
preceding the Commencement Date to the cariocad
volume for the twelve calendar mox;ths preceding
the Renewal Date shall be wore than 125% of the
percentage i.p::reasé achieved by the ééstern
Class I Railrocads for the corresponding periods;
provided that if no such statistic is available

“17~- MTA/LIRR00641

then the percentage increase achieved by all
Class I Railroads nationwide shall be used.

(d} In respect of Capital Impzovements‘fox the
period from the Commencement Date to the date of
the Renewal Notice, the Freight Dpentor has
1mrested or has caused ‘to be 1nvested in the
aggyregate at least $14,468,920.

{e) The Freight Operator gives notice in writing to
*  the LIRR of its intent to renew the Agreement
" (the "Renewal Notice") no soconer than 13 years,
but pnor to 18 years, after the Commencement
Date.

2.2.2 The terms and conditions of this Agreemednt shall
repain :Ln full force and effect during the Extension
Es::iod excepf. for the followmg

(a) The Freight bperatqzj" shall pay to the LIRR a
Renewal Fee of $3,040,550 at the commencement of
the Ext:ensmn Period, and ten equal annual
installments of §1,268,865 each on “each
anniversary of the commencement, of the Extensian
Period. ) ’ .

(b) Capital Expenditures during the Extension Period
shall he at least’ 50% achE the amount proposed
Tin ‘the Busxnass Plan, j.ndexed far ioflation to
‘the end of the tvgenty {20) year teim of the
Agreement using the methodolody and imdices
descxribed in Article 4.2.

MTALIRRO0G42
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3.1.1

3.1.2

3.1.3

Notwithstanding any provisions herein, nothing shauA .

prevent the parties from negotiating any renewals for
a term no greater than ten {10) years.

ARTICLE 3: GRANT OF RIGETS TO USE
Right to Operate and Use

The Freight Operator shall have the exclusive riéht
to use the Freight Premises and the Joint Use
Px:emises to conduét Preighﬁ Opé;‘ations in accordance
with the provisions of this A.green'xem:. ' ;

The Freight Operator shall have tke exclusive right
to manage, direct and control the Freight Premises;
provided, that the Freight Operator shall not enter

‘into any contracts, leases or other agreements which

extend past the Initial Expiration Date or, if the
Agreement is extended, such other applicable
termination date, without the LIRR's prior written

congent.

The Ffeiéht Operator may, at its sole risk and
expense, comstruct or relocate freight-related
facilities and infrastructures (such as transloading
facilities, shops, team tracks, yards, sidings, ‘etc.)
within the Freight Premises, subject to prior review
and approval by the LIRR of the Freight Operator's
plans, which approval will not unreasonably ‘be
withheld; provided that such approval shall be deemed
to be granted if the LIRR has not objected to such
construction within 45 days of notice thereof. BAll

<19~
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3.2

facilities constructed by the Freight Opefator
hereunder, :'L'mprovements made thereon or improvements
made to existing ‘piremis'es by the Preight Operator
shall be made in compliance with applicable building
codes and other regulations, and shall be owned by
the LIRR as part of ti:e Freight Premises.

Assigoment of Contracts

3.3.1 The LIRR hereby assigns and the Freight Operator (a)

- héreby accepts all existing tariffs, customer
contracts, leases,’ réal estate agréementa; s:i..'de track
agreements and other agreements applicable to the
LIRR's existing Freight Operations and (b} shall have
the right, from time to time, to take any lawful
action to modify such contracts and agreements.
thwithstancﬁng thé foregoing, if any customer
contracts, leases or real estate agreements (i) are
not- set forth on Exhibits 12 and 13 here&o ar were
not disclosed or made available to the Freight
Operator during the Freight Operator's due diligence,
(ii) are required to be assmhe& or otherwise
pérfomed'l;Y the Freight Operator and (1iii) as a
result, have a material adverse effect on the
‘Business Plan, then the Freigizt: Cperator shall .
receive an Bquita-ble Abatement in connection with

such contracts and agreements. ’ ,

3.2.2 In the event that the excavation spoils from the

water supply shaft tbat is being created. in the area
known as Maspéth Yard and is the subject of an
easement granted by The Long Island Rail Road Compamy
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3.3
3.3.1
3.3.2

to the City of New York Department of General

Seryices commencing on September 1, 1892 pursuant ko (b} Any subsurface or air rigﬁts in or associated
a Purchase Option Agreement dated August 26, (1;5'2, with the Freight Premlses or elsewhere in or
are not moved from the area by ;ail as IEquizv:ed by associated with che Operating Premses, which
Section 5 of the Terms and Conditions of that subsurface and air righits shall remain with the
Agreement, except due to force majeure, the LIRR LIRR.
shall, at the request of r._i\e Freight Operator, ‘ (5 )
promptly use good fajth efforts to negotiate the {c) All utility occupancies currently located omn the
's_ign:i.f.'[.é_:antly higher compensation® referred to in Freight Premises, inmcluding, but not limited to,
said Section 5 and shall promptly pay to the Freight ‘the Buckeye Pipeline and-all easements and
Operator from the additional cowpensation, if any, reservations of record. To the extent any such
received the lesser of (i) the full amoun‘\: of such * - -utility has provided the LIRR with any: )
additional compensatjon, if any, or {ii) 50% of the " 'indemnification, the LIRR shall use reasonable
difference between $5.4 militon and the revennes efforts to anforce such indemniflcation in favor
collected by the Fre:.ght Operator for wovement of . of the Freight Opetator, if and ‘when appl.\cable-
such maten.al.
. . {(d} »Any r:.ghts to property encumbered by
Limitations opn Grant croachments, tepants, licensees, squatters or
. other occupancies currently on the Freight
‘The Freight Operator's right to conduct Freight Premises. There shall be no obligation on the
Operations over the Joint Use Premises is subject to part of the LIRR to take any action to remove
the L{R.R'F management, direction, disPatching, ) the same except that the LIRR shall continue to
operation and contrgl as set forth ifi this Rgreement. I3 purSug litigation pending on the E{fectivt—; pate
. ’ . _§‘§ and the LIRR shall take actions to remove any.
The grant of rights in Article 3.1 specificall; e . encroachment that arose after September 16, 1996
excludes all .of the following: £t ’ and is existing on the Coimmencement Date that
- o ) prevents the movement of Rolling Stock on lines’
{a) Apy right to control, direct or interfere with being actively used immediately before the
the LIRR's Passenger Operaticns on the mmcgmt Date in cqnngction with Freight
Operéting Premises or Fhe Passeng?r Premises. opeﬁtlons on the Frelght Premises; provided
that, encroachment in this sentence shall mean a
permanen;: structure and provided, further that
-21- MTA/LIRRO0845 the Freight Operator shall inform the LIRR of
-22_
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(e}

any such encroachments within 30.days after the
Commencement Date; provided, however, that the .. .'®

' Fre‘igi'xt Operator (at its own expense) may.on.the . ..

LIRR's behalf take lawful action to remove -amy -
such’ occupancy which was not granted or approved-- . .-

by the LIRR or its predecessors in title. At

the Freight Operator's reduest the LIRR, to the . © ¥y
extent applicable, shall, at the expense of the )

Freight Ope':.rator, cooperate with the Freight ..

Opexator in connection therewith.

Any right to use or permit others to use V'Lhe
Freight Premises for purposes not directly

‘related to Freight Operations. Without limiting -

the generality of the foregoing, the Preight
Operator shall not use or permit the use of the .

Operating Premises for:

{i)  Tenancies not directly related to the
Freight Operations;

(ii) UOtility right-of-way or crossings,
_including electrical and i—elephone wires, 2
'fiber optic cables and pipelines of amy

kin_d {unless such u\:ili'cy' ig installed for

the behefit qf the Freight Operator or a

'_.permitted subtenant, with the prior

permission of the LIRR); and

{iii) Advertising or billboards of amy kind and
signage not directly related to the
Freight Operations.

-23-
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Kotwithstanding the foregoing, with respect to
clause (i), the Freight Operator shall be permitted, with
thew, to use or permit the nse of
the Freig'}.xt Premises for the purposes stated; provided that
any contracts entered into with third parties in comnmection
therewith-are on terms no less favorable than could be
obtained with an unaffiliated third party and that any
revenues received therefrom-shall be shared egqually by the
parties hereto. R .

The parties acknowledge and agree that in the
case of clause {iii) above, (x) TDI has the F:Eclusive right
to install and maintain billboards on the Freight Premises,
{y) no new billboards .shall be installed on the Preight
Premises without- the prior written consent o‘f. the &eight
Operator and (z) the Freight Operator shall permit TDI to
have mccess to the Freight Premises, upon reasonable notice
to the -Freight Operator and at reasonable times,' for the
purpose of maintaining or removing any billboard. To the
extent TDI has provided the LIRR with any indemnification,
the LIRR shall use reasconable efforts to enforce such
indem.ifica.t_:ipn in favor of the E‘reightVOpgrator, if and
when applicable. o -

{f) The Freight Operator way not lease, license or
* otherwise asaign a_uy portion of the COperating i
Premises to any person for amy p\.ixgose except by
written comsent of the LIRR which way be granted
in the sole discretion of the LIRR; provided,
_however, that the ;—‘zeight‘ Operator may, without
the pnor written consent of t;.l::ne LIRR, lease or
license portions of the Freight Premises to

-24 -
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(3

=0}

shlppers orx, others _direcrly. 1nvolved 1n the

fua:t.thnce of Frelght Operaz.l.gpg,_ on the FIElght
Premises (other than any such lease ox 11cense -
-that has the effect, individually or taken '

together with all other leases or licenses,- of
causing all or a substahtia?. portion of the '
Freight Operations to be conducted directly by
any person or entity other than the Freight
oPerator), which shall be subordinate 4nd
subject to the terms and conditions of this

[agreement. The LIRR shall receive prior written
T notice of any and all such agreements. Such

leases and licenses, if any, shall prov:.de for

‘insurance and indemnification of the LIRR a.nd

its affilidtes (mcluchng any government or
govéernmental agency) to the same extent as
provided under this Agreéement. Such leases and
licenses, if any, shall not relieve the Freight
Operator of any obllgatlons or duties 1mposed on
it by this Agreement

Any use of the’ name_ The Long Island Rail Road
C'cmphpy or LIRR 'qr any ndme derived therefrom or
confuéingly similar thereto, without the prior
written consent of the LIRR; provided that tbe

'Fre;ght: Operator way use any other name with ‘the
‘words "the”, "railroad® or "company®*. The

Freight Operator agrees not to hold itself out
as (a) having a commbp identity with the LIRR or
any of its affiliates -{including any government
or governmental agency) or (b) acting as the
LIRR's agent.

~25~- MTALIRR00648

(h} Any title or estate in the ownership of the
Freight Premises, any other part of the
Operating Premises or the Passenger Premises.

{i) The right to conduct Passenger Opexaticns.

The LIRR retains the right to use or to allow third
parties to use the Freight Premises to comstruct,
inspect, repair and maintain bridges, culverts and
other structures (imcluding structures in connection

. with the utilization by. the LIRR of its subsurface or

air rights hereunder) or construct utilities with
réasonable prior written notice to the Freight
Operator, provided however that any such use shall
not materially interfere with the l-‘:eigh‘t Operations.
The erxght Dparator, upon receipt of prior written
nol:).ce from the LIRR, will cooperate, without any
cost to the Freight Operator; in allowing the LIRR to

" effectuate or pexrmit any work described in this

Article 3.3.3. Any indemnification or release by any
third party to the LIRR with respect to the above
shall, by its temms, also imure to the bemefit of the
Freight Operator. -

Upon reasonable prior notice to the Freight Cperator,
the LIRR shall have the right to permit comstruction

of a highway in comjunction with the Freight Premises
on the Bay Ridge Branch from the €5th Street Yard

.(Fi:st AVenue) i-n Brooklyn to the connection with

Conx_:zul at Fresh Pond for mitigating the highway

. traffic congestion through Brooklyn and Queens during

and after completion of the Gowanas Expressway -

~26~
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reconstruction and rehabilitation project. In such

- event, the Freight 6perator will be entitled i:o written notice to the Freight Operator and, in

receive from the LIRR damages as described in the any event, only after Decewber 31, 2001.

next sentence. Damages means 50% of the revenuées !
(b} The parties agree to negotiate, in good faith,

matually acceﬁta.ble arrangements with the goal
of avoiding additional cost or loss of
operations by the Freight Operator in comnection
with any taking described in clause {a) above,
including without limitation, the comstruction
at the sole cost of the LIRR of freight
facilities; which shall then become part of the ..
Freight Premises, to bamile the average daijly

_ volume of traffic bandled in the Yard A
facilities takenipossession of by the LIRR under
Article 3.3.5(a) hereof in the twelve (12)
months preceding the time:when the LIRR .takes
possession under gaid Article 3.3.5(a}, 511 of
which is subject to avai‘labili:y of an
alterpnative site and capital funds. -

received during the twelve months preceding delivery

of the aforeméntioned notice fram customers that can

no longer be served by rail due t:o such pro)ect =
maltiplied by twice the pumber of years and ’
fractional portions thereof of such period of.

interference. 1In addition, the LIRR shali, w.{‘thaut

duplication, indemnify the Freight Operator-for any

lLoss or Damage in connection therewith. if the

Freight Operator resvmes Freight Operations after

completion of this constructiod project, the Freight

Operator shall be subject to certain scheduling

limitations as to joint use to be agreed upon in

writing. The LIRR sha].l _use reasona.ble effo-rts to -
have the project work performed in ‘a wammer to )

minimize disruptions to the Freight Operatiomns. -

3.3.5 The following provisions apply to a portion of the .
Preight Premises known as Yard A and described more fc) should the Parties be unable to reach a murtually

fully in Ebthi.bit 5 hereto: - 4 acceptable agreement as described in 3.3.5(b)
' hereof, the LIRR will reduce the Annual Fee for

(a} The LIRR reserves the right to take exc,lu'sive the balance of the texrm by an awouunt equal to
" possession of part or 21l of Yard A in the event the increased operational cost and lost profits
it is needed to be used as part of the Passenger ’ associated with any taking described in clause

Operations, for expansion of Pas'senge}- {a) above,.but in no event shall such amount

Operations, or for any regional transportation " exceed 25% of the Anmuzl Fee. In the year in
plan. Subject to the last paragraph of this . o which the LIRR, so takes possession, the Annual
Article 3.3.5, the LIRR shall only exercise this . . Fee will be prorated on a daily basis and

right upon not less t!:nan six wmonths prior . ’ rgduced for the balance of the year, following

the date of such posséssian in accordance with
-27-

MTA/LIRRO0B54 ) ) 28~
MTALIRRO0652.



tle preceding sentence. In additiom, to the
extent the Freight Operator has made any Capital
Improvements to Yard A, the Freight Operator
shall receive from the LIRR the unamortized cost
of such imprﬁvements; pxovided that such
amortization shall be based on a useful life.of
severl years.

The foregoing prcvisions of this Axticle 3.3.5
shall not apply to the property identified in’
Exhibit’ 14, which property the LIRR shall be.
dllowed to take any time aftex the Commencement
Date without any compensat:l.on toe the Freight
0pe.ramr.

After giving notice of proposed construction undeyw
‘any pri:{'isiqn of this Bection 3 .3, LIRR ;
representatives shall meet with Freight Operator
representatives to review the details of the
construction project, including but not limited to
work plans and schedules. If the construction
pro:ect m Freight Operator's sole opinion, requjres
flag'me.n ar other personnel for safety‘ or operatipnal
cons.\deratlons, I-‘relght Operator will ‘assign
perscanel to the project at LIRR's sole expense.

The LIRR may, in respect of the Freight Premises,
have jts own systematic and periodic program of
envircomental 'auditing' or a ciocumented. By.stemlatic
practice regarding its due diligence in preventing,
detecting ox. correcting violations as defined in the
Envircnmental Protection Agency Policy regarding

-29~
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incentives for self-policing dated December 18, 1995
(or any successor tf:ereto, as announced and in effect
from time to time}; and thé Freight Operator shall
pxovide -access to its facilities, records and
documents, and make available upon reasomable reguest
such staff as.may be necessary for the LIRR teo
conduct such a program or practice; provided,
bhowever, that the LIRR shall provide the Freight
Operator with a copy of the written procedures or
guidelines under which it conducts. the program or
practice, and shall conduct a review not more
frequently than semi-annually at any facility. Upon
preparation of a writtem report as a result of the
au;iit or practice, the LIRR shall provide the Freight
Operator with a copy of the report, and the Freight
Operatbr, within 30 days thereafter shall provxde any A

. responge or other ctmment on the rgcmmnendation,s or

other materials preseﬂtea in-the report. The ‘Freight
Operator upderstands and agrees that the LIRR may
operate such a program Qr i:amc\:ic‘e for the LIRR ‘g
bénefit, and the E‘reigi:t: Operator shall not be.
entitled to rely upon the results thereof for any
purpose, except with ‘the express written consent of
the LIRR. -

The LIRR retains the right of access to and exclusive
use of the basement commmicancns mqm in the LIC
Freight Bu.!.ldi.ng at 21st Street and Jackson Avenue.
The ' LIRR retains the right of access to such basement
commuriications room on an.ongqing basis for its own
and NYNEX personnel , and for LIRR highway vehicles to
enter a;a.i:l park in the parking lot outside the

~30~-
’ MTALIRRO0654




building. Notwi‘thst;nding the foregoing, (i} LIRR-
shall be solely responsible for the maintenance and
security of the basément coqmuﬁications room in the
LIC Freiglt Building, and {ii} LIRR shall indetmify
and hold harmless the Freight Operator for all Loss
and Damage arising out of cx: in connection with the
use of the basement cowmunications room (except to
the extent caused by the gross negligence,
recklessness or willful or wanton misconduct. of .the
Freight Operator).

The LIRR retains the right of access to and exclusive
use of the property jdentified in Exhibit 15 that is
located underneath the 21st S}:reet. Bridge and extends
westward into the culvert between the concrete walls,
Tracks 1 through 8 ({dentified in Exhibit 14 of the
Tyansfer Agreement})in Yard A and “{:he ground storage
area in Maspeth Yard {(Exhibit 16) from April 1987
through December 1998. The LIRR retains the right of
access to these facilities for its own personnel and
such contractor(s) as may be designated by the LIRR
and where necessary, using LIRR cfews and equipment.
The Fréight Operator will also make dvailable ro LIRR
the western portion of the salt track in Arch Street
Yard and Track 5 in Maspeth (identified in Exhibit
15, which is not part of the Freight Premises), on an
as-needed basis as detérmined by LIRR for loading and
unloading cars of Company Traffic consisterit with the
need of the Freight Operator. Movement cf'LIRR crews
and equipment within Yard A, the Arch Street Yard and
Maspeth Yard will be coordinated by the Freight
Operator. Notwithstanding the foreoing, (i) LIRR
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shall be solely responsible for the maintenance and
security of the property described in Exhibit 15, and
{i1) LIRR shall indemnify and hold harmless the
Freight Operator for all Loss and Damage arising out
of or ‘in cormection with the use of the property
described in Exhibit 15 (except to the extent caused
by the gross negligence, recklessness, or willful or
wanton misconduct of the Freight Operator).

Additione to Frejght Premiges
In the event that the LIRR, in its sole di’séretion,
determines that amy portion of the Joint Use Premises

‘'which is necessary fcxr: :the Preight Operations ig nmo

longer necessary in connection with its’ Pagsenger
Operations or other public use, and therefore
deterfaines to abandon such porﬁon, the Freight
Qpe.zator shall have the éptj,on to accept such portion
a8 an addition to the Freight Premises, and such

‘portion shall be treated as Fréight Premiges

thereafter and in any event shall no longer be-:
treated as Joint Use Premises.

MTALIRRGO836
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3.5.1

3.5.2

The Freight Operator may, by written notice to the
LIRR, desigﬁate a portien or portions of the Freight
Premises as being unnecessary in connection with the
Freight oﬁerations. At the option of the LIRR, such
portions of r.hg Freigh; Premises may revert to the
LIRR's control.and become a part of the Passenger

Premises upon 30 days prior written notice to the.

Freight Operator; provided however, that (i) if any
such portion that reverts to the LIRR includes any
part of the right-of-way or an appurtenance
associated with any tracks in the Freight. Premises, .
such portion that reverts to the LIRR shall also

include such tracks and (ii} in rio event shall there .
revert to the LIRR any tracks or facilities that are

only accessible through the Freight Premises. If the
LIRR does not elect to have any such portion revert
to its control (i) such portion shall remain as part
of the Freight Premises and (ii) with respect to any
such portjon which is only accessible through the
Freight Fremises, the.Freight Operator, with the
consent of the LIER (which consent shall not be
um:eascna.bly \uthheld) , mdy remove and sell the rail
and associated track materials thereon in accordarce
with Article 3.6.5({iii).

At any time during the motice period described in
Article 3.5.1 hereof, the Freight Operator may
reclaim such portio.n or portions of the Freight
Premises by withdrawing the designation described in

w33~
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3.6.1

3.6.5

Article 3.5.1 hereof.

In the event of a reversion hereunder, there shall be
no reduction in the Annual Fee.

Condition of Freight Premises

The Freight Operator acknowledges that it has
conducted-due diligence to its satisfaction prior to
signing this Agreement. ’

The LIRR has conducted an environmental audit dated
July 12, 1996, which was made available for the

Freight Operatox's review. *

The Freight Operator acknowledges and agrees that the
Freight Premises are being transferved he;re‘!.ziud.eﬁ.yn
an "as is/where is® basis and the Freight Opef'a:or
shall, s'ubject to the provisions .of Article 8.4
hereof, be responsible for the condition of the
Freight Premises as of the Commencement Dat:e.

The Pre’ight Operator is proh.ilxited from"‘sellixig, ‘
salvagmg, demolishmg or remcvmg any part of the
l'-‘reight: Premises, including but not limted to the

'track, ties, ballast and track supports, without the

prior written consent of the LIRR.

Notwithstanding any pmviéion her'éin to the contx:a.rf: -
(i) the Freight Operat:or may, upon prior written '
not:iflca:ion to t.be LIRR, salvage and sell all

sux:plus track matexials stored on the right-of-way

~34-
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3.7.2

3.7.3

within the Freight Premises, .provided, that the net .

' proceeds from any sale shall be shared equally by the

Freight Opérator and the LIRR; (ii) the Freight - -
Operator may replace any part of the Freighi: Premises
with parts of equal or greater quality and the
preceeds from the sale of such ‘replaced parts shal}
accrue to the Freight Operator; and (iii) net
profits, if any, from the sale of .any materials with
the consent of the LIRR pursuant to Article 3.5.1

E hereof shall be shared equally by the Freight

0perator and the LIRR,
Freight Switches

Exhibit & hereto sets forth a li.st of Active Freight
Switches, all of which have been classified as either -
‘Category A, Category B or Category C Freight ‘ .

Switches. Except as set forth below, the

classification of a Freight Switch shall ‘not change 3-7.3
prior to the termination of this Agreement, including

any Extension Period.

* - —
All Category C Freight Switches existing on the
 Effective Date shall automatically become Category B

Freight Switches eighteen (18) ‘wonths after the
Commencement Date, for all purposeés under this
Agreement, including for purposes of Article 4.1.1(b)

hereof. ..

Any Freight Switch that, after the Cotsmencement Date,
is (i) ipstalled, including by way of replacement

(other than when reg_;lacing a Category A Switch, which
A
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replacement switch shall also be a Category A Switch) i
or (ii) newly activated, shall, after -such
installation or activation, be claspified as a
Category B Freight Switch, for all purposes under
this Agreement, anluding for purposes of Article

4.1.2(b) hereof.

During the first eighteen (18} months after the
Commencement Date, the Freight Operator may activ_ate
any Freight Switch identified in Exhibit 7 hereto, by
providing thirty (30} days written notice to the - ’
LIRR. The- LIRR‘shall, within a reasonable perilogd‘of
time, activate any such Freight Switch rev.:;tiested to
be added, provided that, for each Freight Switch.
activated, the Freight Operator will be cbarged the
cost to activa\:e such Freight Switch .

After eighteen (18) ‘mm:hs from the Commencement .
Date, the Freight Operator shall give at least thirty
{30) days prior written notice to deactivate a
Freight Switch. The monthly Switch Maintenance Fee
shall be reduced accordingly following the lapse of
such thirty (30) day period. The LIRR, at its sole

'aption, may refiove at any time after eighteen (18)

months after the Commentement Date thoae Preight
Switches identified in Exhibits 6 or 7 which are
dedctivated or are not activated by the Freight
Operator during this period. .

To :Lnstail a new Freight Switch at any time, or to
activate a Freight Switch in place after eighteen -
(18} months from the Commencement Date, the Freight

-36-
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3.7.7

Operator shall make such request in writing to the
LIRR, and follow the procedm:res cutlined in Exhibit &

. hereto.

(a) The LIRR shall replace or rehabilitate, at its
cost, any Category A Freight Switch that is in need
of replacément or rehabilitation upon request of the
Freight Operator‘ or if the LIRR eiects to replace or
rehabilitate such Freight Switch. L
(l;) The LIRR shall replace or réhabilitate, ac'the-a
Freight Operator's cost, any Category B o;: Ca;:egory c
Freight Switch that is, or is estimated to be within
one (1) year of the date of notice set forth in this

_Article 3.7.7, in need of replacement or

rehabilitation, provided that (i) the LIRR has
furnished to the Freight Operator written notice that
includes the cost of and-schedule for such i
replacement or rehabjlitation at least 120 days pr:mr
to the proposed date of initiating such replacement

. or rehabilitation (provided, that the LIRR shall not

be obligated to furnish such notice in emergencies
which affect the safety of Passenger Operations on
the Joint Use Prenuses) and (ii) within 60 days after
receipt of such notice, the Freight Operator has not
notified the LIRR in writing that such Freight Switch
should be deactivaced rather than repia,'ced or
rehabilitated.
requesting deactivation, the LIRR may, but shall not
be cbligated 'to, deacktivate the relevant Freight
Switch immediately. Nothing set forth in this clause
(b) shall preclude the LIRR from replacing or

Upon receipt of any such qotice
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4.1.1

reh. -ilitating a Categcry B or Car_egory (o4 Pr21ght:
watch, at its own elcctmn, at the LIRR's expense.

(c) The LIRR's obligation to repair Category C
Freight Switches during the first 18 months shall be
limited to repairs costing in the aggregate for any
single switch no more than $15,000. In the event the

. aggregate cost is projected to exceed $15,000, the

LIRR shall furnish notice to the Freight Operator of
the required repairs and the associated cost. Within
30" days of such notice, the Preight Operator shall by
written notice to the LIRR elect to (i) pay for that
portion of the costs relé;ed to such repair which
exceed $15,000 or (ii) deactivate the switch. -

In connecticn wiﬁh cugkomers Eoi‘ which Category B or -
Category C Freight Svutches are used, the Freight
Operator shall contioue to serve such custowers fox
at least 18 wonths fxw_m the Commencement! Date unless
(i) a customer refuses to accept the same price and
terms exisr.ing on the day prior to the Commencement

‘Date or (ii] the Freight Operator elects to have the

Freight &fitch deactivated under A:;ticle 3.7.7

’t{eraoﬁ.

ARTICLE 4: COMPENSATION

.Wm ' - I

R
The Freight Operatoz: shall pay to.the. LIRR. durmg the
terru of this Agreement the following sums: ™ -

~38- MTALIRRO0662




(a) A Trackage Fee of $0.25 per Car Mile.

(b) (i) A Switch Maintenance Fee for each Category
A Freight Switch egqual to $785 per month
for each month or portion thereof;

(ii) A Switch Maintenance Fee for each Category
B Freight Switch equal to $495 per month
for each month or port:lon thereof chu-;lng

" which such Freight Switch is activated;
and :

(iii) A Switch Maintena.nce Fee, per month, for

" each Category € Freight Switch equal to |,

10% of the mwonthly revenues net of

allowances of the Freight Opmtor

attx:ilmtable te the freight carload yolume
passing over such Freight Switch during
such wonth for each wonth or portion
therecf during which such Freight Switch
is activated,'but in no event shall the

Switch Maintenance Fee for a Category C

Freight Switch exceed $495 per month.

() An Amnual Fee for -the term of this Agreement as
set forth below ‘on the Commencement Date and on
‘each anniversary 6f the Commentement Date.

Coumencement Date $200,000
Cise through 4th Anniversaries $200,000 on each umi.vcrslz'y

sth and 6th ‘Amniversaries ’ swo,ooo on each am:.lvcrsary

7th, ét.h and Sth ﬂnnivex:aim $600,000 'on sach anniversary

-39-
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4.1.2

loch throngh 19th Ammiversaries $800,000 on each anniversary

{d) A Concession Fee in the amount of $1,100,000,
" $250,000 of which shall be paid bn the Bffective
Date and $850,000 of which shall be paid on the
Comuencement Da_i:e.

The fees in Article 4.1.1 {a) and (b) shall be
calculated for each menth and paid not later than the
30th day of the following month.

The LIRR ‘shall not share in the rail line-haul
revenues derived by the Freight Operator in
commection with the Freight Operations.

.

If any payment under this Agreemenﬁ i‘s due.on _.a LIRR

‘boliday, Saturday or Sunday, the fees in Articles
.4.1.1 (a), (b) and (c) shall be paid on the first

business day following the holiday, Saturday ox
Sungiay.

The fees described in Articles 4.1.1(a) and (b) shall
be gubject to an adjuatment {up or down) effective
each Jnnuary 1, cmencing with Janua.ry 1, 1998,
based on the relationship of the AAR {or successor
organization) Indices of Railroad Material Prices and
Wage Rates for Railmads of Class I, EBastern District
{materisl prices( vage rates and supplement combined,
e.xcluding fuel) published in the preceding July 1 to

’such {ndices published on July 1, 1996. In the event

-40~ ’
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4.4.2

- Late Payment Penalty . E 3

that these indices are discontinued, the adjustment
will be based on the Composite Impl:.cxt Price
Deflator publlshed by Bureau of Economic Analys:.s,
U.S. Department of Commexce, Or any Successor
organization. -

If the Freight Operat:or faJ.ls to pay the LIRR on the
due dates spet::Lfied in Article a.: hereof, 1|: will

‘pay the LIRR interest on the payments due, £rom the

due date to the date of payment, at a mnthly rate of
1%, compcunded monthly. For invoices re_ndered by the
LIRR or ‘the Fre;ght Operator for semce.s rendered to
the other party, other ‘than those included in Artjcle
4.1 herecf, a 1% late charge will be included for

each month or part thereof if no payment is received

within 30 days 0f the receipt of invoice.
Notwithstanding the foregoing, all late charges -
payablé by the LIRR hereunder will be in compliance
with the Prompt Payment Act.

E » ]J i M : e ¢
No invoices for the fees in Articles 4.1.1 will be

issued by the LIRR. The Freight Operator will submit

all payments in respect thereof to -the LIRR together

with the supporting docungntation outlined in Article

4.5.1 hereof.

For services pProvided by the Freight Operator to the -
LIR.R:, the Freight Operator will invoice as follows:

41—
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{a)

(b)

For repairs performed on LIRR equipment, the
Freight Operator will bill the LIRR at car
repair billing rates included in the latest
edition of the ARR Office Manual.

" For car hire and freight loss and damage an
freight shipments settled with foreign line

railroads on account of LIRR Coaspany Traffic
moving in foreign line cars. ‘the Freight
Operator will bill the LIRR the actual car hire
or freight loss and damage, as the case may be,
paid or payable t.cx forei.grx iines on account of

" the LIRR, increased by 5% to cover

’ administra.tiva costs incur:ed. by the Freight

&)

Iates. ’ : -

Qperxator;

" For services paifom&s.jl by the E‘.Ee;'.'ght Opérator

for the LIRR not included im Artjicles ¢.4.2{a)

“and (b) hereof, the services will be billed at

th.e Freight Qpex:ator"s direct labor and material
prices, increased for applicable overheads as '
set forth in the Freight Operator's then current
schedule of rates; -

For all services parformed by .the LIRR for r.he

AP.rexght Operatox;, the services will be billed at
" the LIRR's direct labor rates and m;tqriavl‘s .
prices, increased for applicable overheads as

set forth in the then current LIRR schedule of

-g 2
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4.5.2

‘The following documentation is required:

Payment Documentation
b )

{(d) The monthly payment for the Tmckagla E‘eé.hereof
shall be supported by detailed written _
documentation showing the basis for the fee. at
a minimmm, the documentation shall include the’
month of payment the owner and _the number of
‘the Freight Réilﬁg Stock origin and
destlnation on the Joint Use Premses, miles
traveled on the Joint Use Premises and total
fees accrued for each unit of Freight Rnlling
Stock. '.l'hé total Car Miles and fees shall be,

-aggregated for the month.

{(b) The Switch Maintenance Fee described fn Aitiéle
"4,1.1(b) hereof shall be supported by. a written
statement from the Freight Operator showing the
category (A, B or C) and location of the -
specific switches for which the fee is being
paid, and the payment month.
(c) For all other invoices tenderea by ea‘ch pArty to
the other party, the invoice shall be
acccmpanied by detailed writtem doc:\m\enta.t:l.on to
support the charges therein.

Each party shall make available to representatives of
the other party, during normal business hours, all
relevaﬁt work and materials, books, records,
corxrespondence, disks_, instructions, wcrking‘ papers,

~43
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plans, drawings, specificiticns, receipts, vouchers
and memoranda of every description {collectively, the
"Information®). pértaining to paywents under this
Agreement and supporting any charges billed to the
other party. The parties, at their own t;,rpense,
shall preserve such of their own documents for a
period of one year or such longer period required
under state or federal laws and regulations. Each
party agrées that all Information provided or made
available to it by the other shall not be disclosed
to any person other than such party's officers,
dlrectors, attormneys or ot:her agents as necessary in
c:onnec(:um with performing 1ts obligations undexy this
Agreeme.ut or as it may be legally compelled. 'In the
event that any party 15 legally compelled toc disclose
any Inforinaticn such party shall give the cther party
sufficient motice to allow such party to seek an
injunct:.on or other remedy. - Each party shall be
liable for any disclosures made by their officers,
directors, attorneys or other agents to the extent
such disclosures violate chis Article 4.5.2.

M .

Payment _Address

All invoices by the Freight Operator to the LIRR

shall be directed to:

Manager-Accounts Receivable
Mail Code: 1443
Long Island Rail. Road
146-01 An_:her Avenue

- Jamaica, NY 11435

or at such other locaticn as the LIRR may frc:m time

" to tlme designate by written notice.

- ~44-
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4.6.2

All payments by the Freight QOperator to the LIRR
shall be directed to:

Treasurer

Mail Code: 1431

Long Island Rail Road .

146-01 Archer Avenue

Jamaica, NY 11435
or at such' other location as the LIRR may from time
to time designate by written notice.

All payments between the parties will be .paid.in
lawful money of the United States.

A1l invoices and payments by the LIRR to the Freight
Operator shall be directed to:

Southern Empire State Railroad Company
c/o Anacostiz & Pacific Company; Inc.
405 Lexlngton Avenue, ‘50th Fl.

New Yoik, 10174

or at such other location as the Frelght Operatoxr may
from time to time designate by written motice.

The parties shall not delay payment of any bill
because of errors or disputed items, but shall make
paywment sub]ect to subsequient adjustwent. The
parties need not honor any exceptionm to an uwoice if
it is delivered after the expiration of ejghteen (18)

* wonths from the last day of the calendar month during

which such invoice is.réndered. Neither party shall
render an invoice later than eighbteen (18} menths:

(i) after the last day of the calerdar moath'in which
the expense covered thereby is incurred, or {ii) im
the case of claims disputed as to amount or

~§5=
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4.6.6

liability, after the amount is settled, or the
liability is established, whichever occurs first.
This provision shall not l;mt the retroacc:.vg
adjustmem: of billing made puxsuant to an exception
raken to original accounting by or under authority of
the-United States Department of Trapsportation, MTA

.Auditor Gereral and other regulatory agencies or

retroactive adjustment of wage rates and settlement
of wage tlaims subject to any applicable statute of
limit,ations. ’

The parties shall keep, and cause each
subcoatmccor/supplxer to keep, reccxds and books of
acceunt, showing the actual cost to it of ‘all items
of labor, mateérials, equipmesnt, supplies, services
and~ other expenditures of Hhatever nature incurred in
conmection with this Ag::eemmr_.

ARTICLE 5: MAINTENANCE

Unless waived in writing by the LIRR, the Freight
Operator, at - its sole cost and expense, shall
maintain the Freight Premises in a state of

. reascnable repait onr their intended use. All. tracks

in the Freight Premiges will be maintained to at
least FRA Class I standards, except those tracks

. -identified im Exhibit 9 hereto, as (1) Inactive,
"which shall be maintained in a condition equal to or

i;ette.r than that prevailing on the Commencement Date,
and (ii} 0.0.S. (Out of Sexrvice) which shall be
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5.1.2

maintained in a condition that does not create a

hazard.

The Freight Operator will be responsible for.iallA
arrangements with third parties concerning existing

‘and future Team Tracks and Private Freight Sidings,

jncluding their use and maintenance.

The Fre:Lght Operator will be respcmsible fgr the--
J.nspectlon “of all lei\'r;;:e Freight Siding= in use or
planned t¢ be used and will use reasonable best
efforts to emsure that such facilities are maintained
in a safe and operahble chdltiOn. Before amy
inactive Private Freight sid:mg is actnrated the
Freight Operator will inspect t;l"ne s:.ding and ensure

that it is in a condition to permit safe operatiomns.

Notwithstanding anything in Article 5.1 to the
contrary, the LIRR or other agencies currently
responsible for the maintenance and repair of the
framework and abutments of any bridgs structures

‘(otl:he'r‘ than any culverts or viaducts) carfying any

highways over or under the railroad or carrying
railroad over or under another railroad or carrying
railroad over war_er, in each case in the Freight
Premises, shall continue to be so responsible unless
any lLoss or Damage is caused by the might Operator
(except by the Freight Operator s norwal use)in which
case the Freight Operator shall be responsible for
repairing same but shall not be responsible ‘For

-47-
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maintaining same after such fepairs. The LIRR's
responsibility hereunder is subject to the
availability and allocation of funding for major’
bridge repair/recomstruction work. Nothing herein
shall be construed as imposing on the LIRR a greater
responsibility than that required by law or any
limitation on the LIRR's discretion in determining
the order of priority of capital projects as between

. those- affecting ‘any Operating Premises and Passenger

Premises.

If the condition of any bridge in the Preigh‘t
Premises resuits in unsafe or impassable conditions
that prevent use of a part of the Preight Premises
for any period equal to an Abatement Period,. then the

- Freight Dperator shall be entitled to an Equitable

Abatement. of the Anmual I-‘ee} pxovided, -however that
this clause shall not apply to any ccmdiélon which is
caused use by the Freight Operator (except by the
Preight 0peratcr‘s normal usej.

Upon reasonable prior notice to the Freight: Operator
the LIRR and its contractors shall have the right to
enter the Freight Premises for the purpose of

.:Lnspecticms, maj_ntena.nce and repair in conmection

with its obligations undgr this Article.

The Freight Operator's oingation to maintain the

‘Freight Premises shall contixme until such time as a

reversion of such p:mperty to the LIRR ox &
teminar.icn of this Agreement occurs.

MTALIRRD0672
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5.3.2

5.3.4

':'ré_q'uesl':ed hy the Freight Operator, that allow the

. £ Joint Use Premi

Except as otherwise specifically provided in the

Agreement, the LIRR at its own expense shall maintain

and r.epair the Joint Use Premises in a manner that

allows it to conduct Passenger Operations and that

allows the Freight Qperator to cenduct Freight ‘ o
Operations in the manner conducted on the EBffective ’

Date. Any mi.ntepax{c:‘e, and repairg by the LIRR,.

sze;ght Operator to conduct Freight Operations other
than in the manner conducted on the Effective Date
shall only be .performed under Article 5.3.2 hereof.

In the event the LIRR, in its sole discreticm, agrees
to make changes to the Joint Use Premises at the .
reéquest of the Freijght Operator, the Freight Operator
will (a) pay for the cost of these changes in
accordance with Article 4-4 and (b) will bear all of
the incremental costs necessary to maintain the same
in a state of good repair as reasonably required by
the LIRR. ’

¥ - —
The LIRR may make or cause to be made any
improvements to the Joint Use Premises that the LIRR
deems necessary or desirable to the Joint Use .
Premises except that the LIRR shall maintain
clearances in existence on the Effective Date.
Notwithstanding the foregoing, the LIRR may impose
temporary clearance, speed or operating restrictions

- as wmay bé_neéessary in connection with constmétion,

—49~
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ARTICLE 6:

rehabilitation or repair projects or other operating

emergencies. *

The LIRR does not guarantee the condirion of the
Joint Use Premises or that the Freight Operations
will not be interrupted. If, as a result of LIRR
action under Article 5.3.1, 5.3.3 or 5.3.4 hereof,
the whole or any part or parxrts of the Joint Use
Premises becomes ‘urusable for Preight Operations for
a period equal to an Abatement Period, the Freight
Operator shall be entitled to an Equitable Abatement
of the Annual Fee {other than as a result of the
occutrence of an Event of Force Majeukre).

MANAGEMEN®, DIRECTION, DISPATCHING,
OPERATION AND CONTROL -

To the extent legally required, the Px:eigl:{'t Operator
must cbtain permission of the STB for any abandonment
of any segvice or gperacions prj.o_i: to such
abandonment, or obtain an exemption from ahandonment
in respect thereof and shall furmish the LIRR with
prior ;rrit:ten notice of any request therefor, as well
as notice of rec:eipt of any such pem:;sslcm. In the
event the Preight Operal:or fails or ceases to prcv:.de
freight services, the responsibility for amy
abandonment proceeding before the STB in respect
ti:e;r."eof shall be bérne. by the Freight Operator. - The
LIRR reserves the right at its option, to
paxtxoxpate in’ any such proceeding, provided that the

-5Q~
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LIRR shall not oppose the ‘E‘:eight Operator in such . -
proceeding. The abandonment of any service or
operations shall not affect whether ‘any property is: .
or is not included as part of the Freight brgmises,

h at

In connection with the grant of rights delineated in
Article 3 herecf, the Freight Operator shall perform
all switching movements over the Freight Premises.

The LIRR shall perform all dispatching and direct all
train and switching movements over the Joint Use
Premises urider the direction of the Chief

. Transportation Officer of the LIRR. The LIRR shall

dispatch trains of the LIRR and the Freight Operator
consistent .with the priority of passenger trains, and
availability of Operating Windows and with the
Ereight Operator's ability to provide reasonably

consistent services to its fi'eig}:\t customers,

_The Passenger Operations shall have priority over all

Freight Operations conducted over the Joint Use -’

Premises.

Each party shall make good faith efforts to cocperate
with the other to establish schedules and to conduct
operations in a manser that, consistent with the
pfiority for Passenger‘ Operations and the Freight

-51-
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6.3.3

6.4.1

6.5

6.5.1

Operator's ability to provide reasonably consistent
-freight. serviées to its cus’tbiuers, minimizes
interference or Eonfl;i.ct with operations of each
other on the Joint Use Premises.

Notwithstanding the foregoing, the Freight Operator
shall only conduct operations over the Joint Use
Premises during the OPerating Windows available for
freight-trains.

Coat of Operations

Each party shall be responsible for furnishing, at
its own expense, all labor, fu€l, materials and

equipment hecessary for the operation of its own
Rolling Stock over l:he Joint Use Prewuses.

In the avent i party furnishes labor, fuel, waterials
oxr equipment to the other party, the recipient shall
reimburse the party furhishing same for its costs

therecf. Billing and payment shall be in accordance
with Article 4.4 hereof.

Freight Operator, at its expense, shall install and
maintain upon the Freight Rolling Stock such ’
equipment, radios, or devices as may now or in the
» future be necessary or apprcpriate, in the reasomble
Jjudgment of the LIRR, for opmtion of Rollmg Stock
ipon the Joint Use’ Premises. In exercising ies”
_reasonable judgment under this Article 6.5.1, the

w52
MTALIRR00S78



6.5.3

" LIRR shall apply the same standards to the Frelght

Operations that are applied to the Passenger

operations.

The Freight Operator pust provide and maintain mciio
equipment in connection with the Freight Operations
over the Joint Use Premises and shall use the same
frequencies that are used i:y the LIRR in the
Passenger (_)perﬁ:ions.

The Freight Operator must provide, maintain aand use
radio equipment compatible with, and capable of,

communicating with the LIRR's dispatchers, movement
bureau, towers and crews. The LIRR shall ﬁotify the

Freight Operator prior to the adoption of new ’

cammmication ‘or s:l.gnalling systems to be employed .on ‘“

the Joint Use Premises:’

In the event the LIRR elects to use a radio frequency
unavailable on the Freight Operator radios, then the
Freight Operator shall be respomsible for supplying
new communication eq\llpment or making modifications
or addir.:l.ons to the Fre:Lghr. Operator’'s existing
communical::.on equipment necessary for the Freight
Operator engineeré to commmicate with the LIRR's
dispatcher, movement bureau, towers and crews;
pravided, however, that prior to making such

election, the LIRR shall provide the Freight Operator '

with potice such that the Freight Operatoxr shall’ have
a reasonable period of time in which to procure such
new equipment or make such modifications or
additions. ’

-53- MTA/LIRRO0STT

6.5.5 The Freight Operator shall ensure that all of its

locomotives used on the Joint Use Premises are
compatible with the LIRR's signal and communlcatxons
systems and automatic speed contxol system, as the

‘same may be modified frow time to time.

The Freight Operator shall undertake to satiafy its
obligation{s) under this Article 6.5 within a
reasomable time after the LIRR notifies the Freight
Operator of any condition which gives rise to such
obligation. -

The Fgeight Operator shall, as soon as is reasomably
practicable, obtain its ocwn radioe frequency for -
communication witbin the Freight Premises. . Until

" such condition is satisfied, the LJRR agrees ta make

available its channels far use by the Freight
Operator; provided the Freight Operator shall use
rea'son(able effortg to aveid undue interference with
tha LIRR's communicaticns in the Passenger ’
Gperations.
Compliagce with LIRE Rules
Fr;aigh\-. Opqrations on the Joint Use Premises shall at
all times be conducted in accordance with LIRR

' Operatuxg Rulés and LIRR Safety Rules, which LIRR

sha.ll provi\de to the Freight Operator:in advance of
the dat;a they become effective, including amendments-

thexetn .

. . . MTALIRROD78
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6.7.2

6.7.3

Payment of Third Party Charges

The Freight Operator shall be responsible for the
reporting and paymént of any mileage, per diem, use,
or rental chardes arising from the Preight Operations

‘ineluding those incurred in conngctioxi with movements

of Freight Rolling Stock over the Joint Use Premises.
No car hire or rental will be paya.big l‘ay the LIRR “for
movement of freight cars and o'ther Freight Rolling
Stock over the Joint Use or Passenger Premises, .
except that the LIRR shall be responsible for any car
hire charges arising from Company Traffic.

The Frelght Operator will settie all car h.'i_re with
fore:.gn line railroads for movement of Company
Traffic in fore:.g-n lipe cars, on the Operating

Premises. The Frexght Operator will bill the LIRR
for all such payments made to forezgn line railroads,
in accordance with Arxrticle 4.4.2 hereof.

The Freight Operator shall be responsible for
settlement of all interline freight revenues,
cql],ec'r.icv'n of all freight accounts receivables and
otHer revermues, and payment of all fi:eight expenses
and invoices.

It shall Be the right and respomsibility of
the LIRR to collect all revenues and to pay
all expenses referred to in Article 6.7.1,
€.7.2 and 6.7.3 on all Freight Rolling Stock
irterchanfed with Conrail ("CR") or New York
Cross Harbor ("NYCH") and the Preight
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7.1.2

Operations up to the day immediately preceding
the Commencement Date. The Freight Operatox
will have the right and ;gsponsiﬁi.lity to ‘
collect all revenues and to pay all expenses
referred to in Article 6.7.1, 6.7.2 and 6.7.3

_on all Freight Rolling Stock interchanged with

CR or NYCH and the Freight Operations on or
after the Commencement Date.

Flagging

In the event the Freight Operator engages in any
activity 1n the vicinity of the Jolnt Use Prewmises or
the Passenger Premiaes whir:h, in the reasonable
judgment. of the LIRR, poses a material risk of
fouling tracks “1n said premises, LIRR may assign flag
and other protective personnel and the Freight
Operator shall pay the LIRR'S cost for same as
provided for in Articlé 4.4 hereof.

FRETGET OFERATOR'S EMPLOYEES

ARTICLE 7:

Except as otherwise specifically provided in this -
Agreement, the Freight Gperator shall have sole

‘discretion to gelect Employees for Freight

Operatiocns.

The Frelgbt Operator shall only use for its:Freight
Operations qualified individuals who are fit for duty
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7.1.3

7.1.6

and who meet the applicable requirements, if any, of -
any regulatory agencies. C

All Ewployées of the Freight Operator engaged in
train and ei:gine service on or aiong the Joint Use
Premises shall be qualified under the LIRR's
Operating Rules, as well as those promilgated by ticxe
AAR, th= FRA and other"applicable requlatory

Engine service personnel ‘employed by the Freight
Operator on Joint Use Premises shall also he‘
certified in accordance with regulations promulgated
by the FRA to the same extent as LIRR Employees.

.The Freight Operator shall make such arzangement§
" with the LIRR as the LIRR way réasonabiy require to

have all of the Freight Operator's Employees who
shall operate its Freight Rolling Stock over the
Joint Use Premises ‘qualified for operation

thereunder.

The Freight Operator shall pay, in aécordance with
Article 4.4 hereof, the cost of any training required
for compliance with Article 7.1.3 hereof.

The Freight Operator will ensure that its Employees,
agente and contractors comply _wir.h all laws and |
regulations promulgated by the FRA, the DOT, the STE,
the AAR, and other regulatory and administrative
agencies, including regulations relating to:
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drug/alcohol testing, equipment safety, Hazardous

Materials, etc.

The LIRR may, in its sole discrer;ion, dirxect the
Preight Operator to temporarily or permanently remove
an Employee from service on the Joint Use Premises
for a significant safety violation and -may -require
that such Employee be precluded from the Joint Use
Premises, notwithstanding any derexmination under
Article 7.2.2 hereof, )

In tlie event a directivé to remove an Employee is
found to be wrongful under amy applicable collective
ba_rg'a"i'ning agreeéxem: between the Fi':&_{ght Operator and
thé union representing such Egployee or, in the.
abgence of sich a collective bargaining agreement,
under the dispute resclution procedure of Article
15.2, the LIRR will be obligated to compensate the
Freight bperator solely for the additional wages, if
any, inf:ur;gd_ in connection wigh xjelie'ving‘ guchv
Employee from duty for a period mot to exceed ome

" year.

Ta ‘th'a_' extent pemi;tea. Ey ‘iaw, the LIRR will not,

“‘within a period of one year after their employwent

with the Freight.OPerqtm; is terminated,. hire any- -
train and engine persomnnel of the Freight Operator
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who voluntarily leave the employment of the Freight
Operator. .

ARTICLE B: HAZARDOUS MATERIALS

Provided the Freight Operator complles with all
applicable federal and, to thé extent not_preempted
state and local laws, rules and regulations goverming
th-e transportation of Hazardous Mate}.—ials, the
Freight Operator may transport or permit to be
transported Hazardous Materials over the Operating

Prémises.

Notvhthstanding the foregoing, Preight oPerator must

" 1fiotify the LIRR Movement Burean prior to transportlng

any Hazaxrdous Materials over the Joint Use Premises.

Release of Hazardous Material

In the event of any release of Hazardous Materials . J

occurz‘;iné on any seg'men): of the o;;,efa'\:igg Premises

from Freight Rolling Stock or freight fai:ilitiés and

regardless-of the cause of such x:eleasq, the Freight

Operator at its sole expense shall immedjately:

(a) Make any and all repdrts required by federal,
state or 1OCa1 authox.'lties-

MTA IRRo063
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(b} Advise both the owner/s)xipper and the LIRR of
the Hazardous Materials in the release and their

location;

(c) Arrange for and perform or cause the performance
of any appropriate response action in connection
with any releﬁse of Hazardous Materials from the
Opera‘;ing Premises, 'in accordance wiéh all

- " federal; state, or local laws, rules or
regulatory requirements.

B.2.2 'rhé LIRR may have representatives at the scene of the
release to observe and provide information and
recommendations concerning any respense action effort
and may perform such post- response testing as it may

e deem reasona:bly necessary r,o test the adequacy of the
response action.

If (i) the Freight Operator fails to. undertake an
apprcpriate response action irmnediateiy on Joint Use
Premises or to undertake prompt and appropriate
follcm-up measures, and if apy such failure xmpacts
the Passenger Operations, or violates federal state
or local laws, rules or requlations, of {ii} any LIRR
labor agteemént ‘precludes the use of a third-party or
the Freight Dperator‘é labor to conduct the response
action on the Joint Use Premises, then the LIRR may
peﬁom the response action or such follow-up
measures at the Freight Operator's expense.
event the Freight VOper'ator shall remain liable to the
LIRR for all i.oss or Damage caused by the release.
_The LIRR shall consult with the Freight Operator in

In such
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connection with any such response action and follow- -

up measures and shall provide documentation regarding
the adequacy of the response action and follow-up
measures. Notwithstanding any provision herein to
the contrary, the Freight Operator shall be liable to

_the LIRR for lost revenues qﬁly to the extent the

Freight Operatar's insurance covers such claims.
m:i .E : c : v

1f Hazardous Materials must be transferred to
undamaged Rolling Stock, the Freight Operator shall

perform the transfer, which shall be in compliance
with applicable laws and regulations relating to

‘safety and the enviromment; provided, however, that

if the Hazardols Materialbs are in damaged Cars that
are blocking the Joint Use Premises or Passenger
Premises, the LIRR, at its option and aftex
notification to the Freight Operator, may transfer
the Hazardous Materials and the Freight Operator
shall pay all costs and expenses of such transfer in
accordance with Articles 4.4.1 and 4.5.1, except to’
the extent the incident necessitating the transfer
arises out of tf:e gross negligence, reckle‘ssness or
willful or wanton wisconduct of the LIRR.

(a) The Freight Operator shall at all tin{e’s protect
and. hold the LIRR {(and its employees, officers,
directors and agents) harmless of, from and
against any and all kinds of claims (whether in

-51_
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tort, contract or othexwise), demands, damages,
losses, liabilities, costs or expenses
{including, but not limited to costs of removal,
response aor remédiation, or fines or penalties,

_either ¢ivil or criminal) which may arise or be

claimed to arise, from (i) violatioms occurring
on or after the Commencement Date through the
date of termination of this Agreement, of any
requirement under applicable Iaw, ordinance or
governmental rule, regulation or order caused or
committed by Freight Operator, its agents,
contractors, employees, 'licegsees or others
acting under itg control or on its behalf; or
{11y the release or threatenied release
lincluding any spill, &ischazgg, dusping, -

‘emitting or dispusal}- oxr presence of Hazardous

Materials related to or arising from the conduct

. of the Freight Operaticns or caused by an

Employee of the Freight Operator occurring oo or
after the Commencement Date through the date of
termination of this Agreement.

" * - .
The LIRR shall at all times prot:ec?: and hold the
Freight Operator (and its employees, officers,
directors and agents} harmless of, from and
against any and all kinds of claims (whether in
tort, comtract or otherwise), demands, damages,
losses, liabilities, costs or expenses.
{including, but not limited to, costs of
removal, response or remedidtion, or fines aor

- penalties, either civil or criminal) which may

arise or be claimed to arise from (1) violations

-62- :
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(e)

{a)

of any requirement under applicable law,
ordinance or govermmental rule, regulation or --- ——- —-- -
order caused or committed by the LIRR, its
agents, contractors, 'empioyees, licensees or
others acting under its contiol or-om its
behalf; {ii) the release or threatened release
{including any spill, discharge, dumping, ’
emittirg or disposal] or presence of Hazardous
Materials released from the'Freight Premises
and/cr the Joint Use Premises t'accurring px"icr to
the Commencement Date or after the termination
of this 'Ag-reement ; and (iii) the release or
threatened release {including any spill,
discharge, dumping, emitting or disposal] or

" presence of Hazardous Materials other than

related to Freight Operations or operations
otherwise not under the control of the LIRR.

0t

The Freight Operator shall provide written
potice to the LIRR of the receipt by the Freight
0peratox.; of any notice of any claim or
threatened claim, ahd provide to the LIRRK a
topy of the notice, any additichal or 6ther
documents provided by the person ‘making the
claim, and any response to the claim by the
Freight Operator.

For any claim under subparagraph {a) of this
Article 8.4, the Freight Operator shall have the
sole duty to defend or respond to any claim, and
to take all actions reguired by applicable law,
ordinance or" govermmental rule, regqulation or

-3
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(£)

order to respond to any such claim or the
events ieading”to such a claim, all at its sole

" and exclusive cost. The E;reight Operator shall
promptly provide the LIRR with a copy of all

studies, expert reports, and other documents
related to such claim, and shall consult with °
the LIRR concerning any response. The LIRR may,
at its own expense, be represented in a
proceeding related to the claim by counsel or
other representative, and the. Freight Operator
{and its agents, comsultants and counsel) shall
cooperate with the LIRR regarding such
participation. ’

‘For any claim under subparagraph (b) of this
Article 8.4, .the LIRR shall have the duty to
defend or respond to any claim, and to take amy
action required by applicable law, ordinance.or
governmental ‘mle; requldtisn or order to
respond to the claim or the events leading up to
such claim, provided. however, that the Preight
Operator shall provide the LIRR with access to
the facilities and records .necessa'r'y to respond,

‘and shall cooperate in all regpects with the

LIRR in responding tg the claim.

For purposes of this Article 574., it shall be

..-Presumed that any claim, notice of which is

received on or after the seven year armmiversary
of the Commencement Date,  arises under
subparag':r:ap},[ (a), unless the Freight Operator
demonstrates that the claim arises under
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-of both subparagraph (a) and (b) of this Article

subparagraph (b). Notwithstanding the

foregc;ing, no presumption shall 'apply: ;.n respect
of undexground storage tanks, if any, that as of
the Commencement Date are located om the Fféig]it
Premises. For any claim which the claimant, or
either party, asserts is within thé time periods

8.4, the parties shall cooperate in responding
to the claim, until such time as the issue of
the application of subparagraph {a) or (b) or
the allocation of responsibility to either party
is resolved by agreement of the parties, the
dispute resolution mechanism provided 'in Article
15.2 hexeof, or by order of a court or other
government authority with jurisdiction.-

To the degree 'resf;'o'nsé to any claim or event '
under this Article B.4 requires the construction
or operation of any.facility to xemediate the
predence of Hazardous Materials, no such
facility shall bs comstructed by the Freight
Operator without the prior written consent of
¢he LIRR (which consent shall nBt be
unreasonably withheld). The LIRR may, as part

-of its response under subparagraph {b)} construct

and operdte such faciljties as may be reguired,
provided that such facilities.do not ~ '
unreasonably interfere with the Freight
Operations. ‘

MTALIRRO06E9
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ARTICLE 9: DISABLED EQUIPMENT

9.1 Risabled Freight Rolling Stock .

9.1.1 The Freight Operator shall raintain its Freight
Rolling Stock used on the Joint Use ‘Premises in
reasonable repair for the intended use.

9.1.2 If any Freight R_o’lling Stock becomes stalled and
unable to proceed, or is unable to maintain the speed
requixed by the LIRR on the Joint Usevl?remise's or -the- - °
Pa‘ssepger Premises,”ox_-',' if in an emergency-a crippled
‘or o};ﬁerwise defective Freight Rolling Stock is set
cut on the Joidt Use éremises or the Passenger
Premises, _the LIRR shall have the option to fyrnish

. motive power or such-gther assistance-as fray be ’
qecés_sary to haul, help, or push siuch train or
equipment or to move it off the Joint Use eor the
Pa'ssenger Premises,. and Freight Operator shall pay
the LIRR for the cost of rendering any such )
assistance .in accordance with Axticle 4.4.2 hereof.

:
Y ..

9.1.3 If it is necessary that any Freight R.olfing Stack be
set out opm the Joint Use Premises or the Passenger
ﬁeMsas, it shall be promptly repaired and picked up
by the Freight Operator. . i .

9.2 Locometive/Equipment Aszistance

Bither party may request assistance ‘ox Rolling Stock
from the other party. 1In the event any party agrees
to pravide such assistance or Rolling Stock to the

-66-
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.3.1

.3.2

other party, the assisting party shall charge the ’ ¢

other party (i} the rate described in Exhibit 11 for
locomotives and {ii) in accordance with Article 4.4.2
hereof for other Rolling Stock or assistance.

Repairs Performed by LIRR

In the event the LIRR performs repairs to I-“reight
Rolling Stoc): as specifzcally pemtted lmder the
submit invoices directly to the Freight Opgral:or,
which will be paid by the Freight Operator in
accordance with this Adreement. It shall be the
responsibkility of the Freight Operator to collect

-payments from the car owner owing in respect of "car

owner responsibility items® as detamined \mdgr the
AAR Office Manual ahd the LIRR shall prepare and
submit billing directly to and collect from the
Freight Opérator payments for handling *line -

- responsibility items” as determined under the ARR

Office Mamial.
Repairs o cabooses shall be billed at the car repair
billing rates set forth in the latest edition of the

ARR Office Marual. Repairs to locomotives shail be
billed as provided for in Articlé '4.4.2 hereof.

MTALIRR00691

-5T~

ARTICLE 10: LIABYLITY, INDEMNIFICATION AND CASUALTY

Liability 'of the Paxties
Except where otherwige specifically provided in the
Agreement, all Loss or Damage occcurring on: (i} the
Passenger Premises shall be borne entirely by the
LIRR, m:;d {ii) the Freight Premises shall be borne’
enr_trely by the Freight Opexator other than {a) -
injuries to employees of the LIHR, property loss or
damage and envirommental pollution occurring by .
reason of the LIRR's exercise of its rights under
Article 13.2.1 or 13.2.5 if such injuxy loss_or
damage or pollution was caused by the LIRR's actioms,
and; {iii) the Joint Use Premises sball be borne by
the pa‘rties as folllol{s: . - e .
{a) The LIRR shall be :espcmsible for ‘Loss or Damage
in connection with personal injuries to the LIRR
Emlplcyaas, Loss or Damage in connection with
damage to the LIRR Rolling Stock and its
gohtn;;nt.s, and facilitfes;
{b) the Freight Operator shall be'respensible for
’ Loss or Damage in coqnéction with perscnal
injuries to Preight Operator Employees, and
Loss or Damage in connection with damage to
Freight Rblling Stock and ‘its contents, and
factlities.

MTALIRRODES2
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10.2  Exceptions to Liability

10.2.1 Liability u.nde:;‘Article 10.1 hereof shall not apply

where the Loss or Damage results from an

Accident/Incident involving:

(a)

(b)

(c)-

(d)

(e}

‘The gross negligence, recklessness or willful  or

wanton misconguct of the party (including its
Employees -and subsidiaries and affiliated
companie-s and agencies) who would not have ‘been
liable had Article 10.1 hereof been applicable;

Hazardous Material so long as such Hazardous .
Material is materially involved in causing or
increasing the Loss 'or Damag; resulting from
such Accident/Incident;

The Rolling Stock of either party and a third
party (pedestrian, vehicular, or other property

damage; for purposes hereof pedestrian shall not-

include passéngers or persons waiting to board a

passenger train);
N ;

A derailment or work a party performs for the
benefit of the othér party; or

Bither party's failure to observe any bf the
LIRR.Operating Rules or LIRR Safety Rules,
including clearance xestrictions. ’

MTALIRR00693
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(£} Liahilities to the extent arising out of any
Accident/Incidents that occurred prior to the
Effective Date. '

Notwithstanding anyth.‘mg herein to the contrary,

neithexr party shall be liable foxr an.y punitive

damages assessed against the other party, its

Employees or its agants,. o

10.2.2 In the event the exceptions to lisbility described in
Article 10.2.1 hereof apply or a situation occurs -
which is not covered by Article 10.1 hereof (other
than any situaticn which is addressed _'LD Article 8),
the rules of ordinary negligence and liahiliry shall
be applicable; provided. that the LIRR shall be
liéble for .{a} injuries to passénge::s for that amount
of Loss or Damage, if any, in excess of the amounts
sat’ forth in Section 11.1¢h) ‘hereof, amd (b)

. Ii'a'].:ilitie's'sat forth in Sectiom 10.2.1(f) hereof.

10.2.3 (a) with respect to liability which has been

allocated to a party by the provisions of this
Art:lcle 10, such party shall be rekponaible for
all related Loss or Damage and shall defend,
indemriify apd heold harmless the cother party
(mcluch.ng officers, agents, employees, and
suhsld:l.anes and affiliated companies or
agencies of the other party} against and from
any and all Loss or Damage arising Irom or
pertalmng to such claims.

MTALIRRIOES4
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(b)

In the event that any indemmified party is made
a defendant in or party to any’ciaim, instituted
by any third party for Loss or Damage, or
otherwise receives any demand from any third
pa;r:ty for Loss or Damége, the indemnified party
(réferred in this clause (b} as the *notifying
party”) shall give the indemmifying party prompt
notice thereaf. The failure to give such notice
shall not affect whether an indemnifying party
is liable for reimbursement unless the
indemnifying party is materially prejudiced
thereby. The indemnifying party shall be
entitled to contest and defend such claim;
provided, that the indermifying party °

{i) Ailigenrly contests and defends such claim
in accordance with this article, and (ii)
acknowledges in writing that it is cbligated to
provide indemnification with respect to such
claim. Notice of the intention s0 tc contest
and deferid shall be given by the indemnifying
pa'rty to the notifying party within 20 business
days after the notifying party's notice of such
claim {(but, in all events, at least 5 business
days prior fo the date that an answer to such
c€laim is due to be filed, if any}). Such contest

.and. defense shall be conducted by attorneys

reasonably acceptable to the indemiified party
employed by the indemnifying party. The
notifying party shall be entitled at any time,
at its own cost and expense (which expensé shall

.e-r- nNOt. ¢constitute a Loss-or Damage unless the

notifying party reasonably determines that the

-71-
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indemmifying party is not adequately
representing or, because of a conflict of
interest, may not adequately represent, the
interests of the indemnified parties, and only
to the extent that such expenses are
reascnable), to participate in such ¢ontest and
defense and to be ;represented by attorneys of
its own choosing. If the notifying party elects
to participate in such defense, the notifying
party will cooperate with the indemnifying party
in the ccm\duc_t of such defense but the
indemnifying party shall control the defense
(other than in the case of .the circumstances
described in the parenthetical centained in the
immediately preceding sentence}. RKReither the

- notifying party mor the vi-nq;am;i_fying party xv&:-ryA

concede, settle or compromise any claim without
the consent of the other party, which consent

. will not be unreasonably withheld.

Nci:wil:hstanding the foregoing, if the
indemnifying party. fails to ackmowledge in

_ writing its cbligation to provide

indeu&if?lcati_on in respect of such claim, then

. the notifying party alone shall be entitled to

contast, defend and settle such claim in the

first instance (in which case, éxéenSES incurred

in connection therewith shall comstituter a Loss
or Damage) and, .only if the notifying party
chooses not ‘tp contest, defend or settle such

claim, the indemnifying party shall then hﬁve‘
.the right to contest and defend {but not gettle}

such claim.
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11.1

Phe provisions of this Article 10 are not intended
to, and shall not, confer benefits upon any person
not a party to this Agreement (other than the right
of officers, agents, employees, subsidiaries and
affiliatés of a party hereto to be indemnified as
described abovej.

ARTICLE 1I: INSURANCE

Required Insurance

At its sole cost and expense, the Freight Operator .
will procure’ and maintain, during the period of this

Agreement, and-for all of its Freight Operations

hereunder, the insurance set forth below:

{(a) New York State Workers CWatim & E‘mploye.ra'
Liability Insurance or’ F;edex:a.l Employer's
Liahility Act Coveérage - as required by law.
FELA coverage may be self-insured with proof of
financial competency. .

(b} Commercial General Liability Inpurance, .

providing limits of $25,000,000 per occurrence ‘

(with no less than $50,000,000 armual aggregate)

and including the following coverages:

Bodily Injury or Death; Property Damége ;

Indepenéent Contractors Coverage; Personal

Injury; Contractual Liability; Products &

Completed Qperations; Bread Form Property
- Damade; - Sudden & Accidental (caused by séepage,

pollution and contaminmation). Contrxactual

~T3~
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11.2

Liability Exclusicn, applicable to woxrk to be
.performed within 50 feet of railroad tracks,
must be voided. *additional Insured”
endbrsgment shall name: the LIRR ana MTA;
provided, that the Freight Operator shall be
*permitted to self insure up to $500,000 subject
to the annualt delivery to the LIRR of a
certificate of the Freight Operator's chief
financial officer certifying as to the Freight
Operator's 'ability to satisfy such deductible.

(c}) Propexty Insurance, covering the property owned
by the LIRR in the Freight Operator's care, -
.custody and centrol, in an amount equal to the
replacement cost, of like kind or guality, o

:.Qt;he;regf, insux:j:ng against risk of loss. * The -
policy should provide for a limit of no less
than $25 million, subject to a deductible of not
more than §500,000. Saild policy must be
endorsed to include the LIRR and the MIA as

’ additional insureds. Lasses are to be adjusted
with the LIRR as its interest appeaxs.

Eorm of Insurasce

All insurance must be written in a form by an insurer

‘reasopably satisfactory to the LIRR. Among other

things, the Freight Operator shall furmish to the
MTRA/LIRR Risk Manager, seven days before the
Comm¢ncemen|: Date, the.certificates af insurance
evidencing policies listed.in Articles 11.1(a)- (c)
hereof, using the Railroad Imsurance Certificate

1o -F L~
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11.3

11.4

11.5

form. These policies shall provide that thirty (30)
days advance notification shall be given in writing
to the LIRR of any material change, a failure to,‘
renevw or cancellation of the policy. '

Ereight oOperator Invitees

In addition to the specific requirements of this
Arti‘cle. in the event the Freight Operator shall
require any insurance from any of its invitees of any
nature, it shall require that the LIRR be an
additional nawed insured on such policies.

Forge Account Ingurance

In the event any party shall perform any work on .
behalf of the other party, the party performing such
work may procure and maintain, force account
insurance until such work his been completed at the
other party's expense. The policy will provide a
combined single limit of .$5,000,000‘ per occurrence
covei'ing the liability of the performing party under
the Federal Employer's Liability Act -and similar
statutes for the protection of employees for injuries
to or death of its employees engaged in the work.
The limit of coverage may be changed from time to
time by the performing party at ite discretion.

Additional Named Insured

In: the event any party hereunder shall require any
insurance from a party to any of its contracts with

-75-
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11.7

12.1

Article 10 hereof.

respect to the Operating Premises, it shall require
that the other party hereunder be an additional named
insvred on such policies to the extent actions under
any such contracts comld affect such other party or
property for which such other property is
responsible, provided that such requirement does not
involve any additional cost.

: .

Nothing in this article 11 ghall be deemed or
construed to modify the obllgaticms imposed by

. P

The parties agree to review every three years,: the
form and content of any insurance required hereunder
in light of the then current insurance warket, the
cost of required fnsurance, inflation and the
g:c;'xtin_uad appropriateness of any coverage limits to

“avoid in_eq;n#\:.able results to any party.

ARTICLE 12: GOVERNMENTAL APPROVAL

Governmental Approval '

The Freight Operator shall, at its own cost and
expense, initiate by appropriate notice, applicat,ion
or-petition and-thereafter diligently and in-good

faith prosecute proceedings for the procurement of

all necessary and appropriate consents, approvals, or

-6~
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authorizations (or exemptions therefrom) from any
governmental agency for the sanction of this
Agreement and the Freight Operations to be carried on
The Freight
Operator shall deliver such notice, application ox

by the Freight Operator hereunder.

petition to the LIRR, for its comments thereon in
order to facilitate such filings or app:r;ovals, within
three (3) days after ‘the LIRR's execution of this
Agreement. The Freight Operator shall submit such
notice, application or petition to thé applicable
gévemmental agency within seven (7) days of ‘receipt
of such comments or if the LIRR has no copmments,
promptly following notice thereof. The ‘Freight
Operator shall diligently make and pursue such
applications and petitions befoxe the STB. Ths LIRR
shall assist and support said applications or ..
peritions and shall furnish such information and o
execute, deliver, apnd file such instryment or
dinstruments in writing as may be necessary or
appropriate to obtain such QGVemilental c:méent,
approval, or authority. The Ffeight Operator and the
LIRR agree to cooperate fully to procure all such ‘
necessary consents, approvals, or authorizatioms.

ARTICLE 13: LIRR COMPANY TRAFPIC - USE OF FREIGHT PREMISES

13.1

lez Fxeight Operator shall on.the Commencement Date
" designate a track in Fresh Pond Yard which shall’
serve as Ehe Interchange- Track- for Company Traffic.

o T -
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13.2

13.2.1°

Upon verbal consent of the Freight Operator (which
consent shall not be unreasonably withheld), the LIRR
shall bave the right to enter the Freight Premises
with its Emplgyees, Rolling Stock and vehicles for
the purpose of interchanging or receiving Company
Traffiec, including the right to enter Fresh Pond Yard
with trucks for the pI.'I.tpC;EE of transloading Company
Traffic, which may include temporary storage of
ma‘\:‘erial‘ on the ground at Fresh Pond Yard. The LIRR
shall not unrxeasonably interfere in the Preiéhc
Operaq:,czr‘s operations and shall.- not compete with the
Freight Operator's exclusive rig.ht‘l:o conduct the
Féeig‘ht Operations pursuant teo this Agreement. The
Freight Operator shall not have any obligatiom to
provide train services for the LIRH. The Freight
Operator shall inspeqt’f and repair all Rolling Stock
and vehicles prior to departure from the Freight

. Premises in acrordance with FRA and AAR rulées and

13.2.2

regulations in connection with this Article 13.2.1.

Ugon reasoﬁabie uoticé, ‘the Freight Operator shall -

.allow the LIRR to enter upop that pdrtion of the

Freight Premises consisting of sidings, teéam |‘:ra.c‘ks
or tracks accessible from the Joint Use Premnises or
Passenger Premises and to utilize the same to sﬁcre
Rolling Stock and other equipment which travels an
rails, trucks and other véhicles, material “sed in
wmaintepance or construction projecks or ‘debris

» . If as a result of the

~

resulting from the same.
LIRR's actions pursuant to the foregoing, the whole

~78- :
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13.2.3

13.2.4

13.2.5

or any part or parts of the Freight Premises becomes
unusable for Freight Operations for a period equal to
an Abatement Period, the Freight Operator shall be

entitled to an Equitable Abatement of the Armmual Fee"
‘(othei' than as a result of the occurrence of an Event

of Force Majeure).

The Freight Operator shall impose no freight,
demurrage or other charges on Company Traffic
pursuant to this Article 13.2.

The Freight Operator shall settle all car hire and
freight loss and damage charges on freight shipments
with foreign line railroads on behalf of the LIRR
relating to Company Traffit. The LIRR shall be
responsible for and shall pay all car hire and
freight loss and Hamage charges on freight shipments
to the Freight Operator in comhectiom with
transportation of Company Traffic in accordance with
Article 4.4.2 hereof. The Freight Operator shall
have no responsibility for freight loss and damagé to

-such Company Traffic on the Freight Premises other

than &s a result of its or its Employees’ gross
negligence or willful misconduct.

In the event that Rolling Stock transporting Company
Traffic should become disabled or crippled, the

AFreight.Opérator shall, at the LIRR's request, do any
. of: the following: - .

(a). Perform expedited repairs on such equipment;
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(b} Allow the LIRR to wake such repairs‘or cause
them to be made; or

{c) Allow the LIRR ro enter upon the Freight
Premises with the Preight Opznto:‘é permigsion,
at such times and with such frequency which will
not unreasonably interfere with the Freight
Operations or with'its Rolling Stock or other
equipment and vehicles, for the purpose of
'mcving or repairing the disabled equipment;
provided, however, in such case, the LIRR shall
be liable for any damage to Freight Rol‘ling
Stock or the Freight Premises: resulting £
such movement. oo

ARTICLE 14: TERMINATION

Termination for Default

14.1.1 The occurrence of any of the following shall

constitute a material breach of this Agreement by the
Freight Operator:

. {a} The Freight Opeérator fails to make a paywent

,pursuant. to Article 4.1.1 or to make any other
payments, which other payments, singly or ih the
aggregate, esceed $50,000, to the LIRR within
cne-hundred twenty {120} days of when it is due;

{b)---The-Freight Operator fails to.comply-in 21}k

material respects with any applicable federal,
state or local safety standards and regulations,

-80- .
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(c)

(4)

(e)

(£ -

(g)

any envircnmental laws and regulations and, in.
regard to the Joint Use Premises, the LIRR
Operating Rules which failure shall, singly or
in the aggregate, cause a significant hazard or
danger to the public or the Employees or
property of the LIRi; '

The Freight Operstor fails to maintain in all

material respects the Freight Operations in
accordance with its annual safety plan, a copy
of which shall be delivered to the LIRR for its
files promptly after it is approved as described
in the next sentence. The Frelght Operator s
obligation hereunder shall requlre a lz.censed
safety engi.neer to approve the safety plam angd
cert:.fy as to the Frelght Qperator s compliance
therewith annually,

The Freight Operator fails to commence the

- Freight Operations in compliance wi:h Article

1.1.5 'hereof;

The” Frelght Operator a.bandons the Prelght )
Operations or any part thereof without meeting
applicable requiremerits of this Agreemanr.,

The Freight Operator unnecessarily or willfully
interferes with the Passenger Operations;

.

The I—‘relght Operatur makes an ass;gnment nf the

without the LIRR's pr:.or written consem: Qr an

-Bl»
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{h)

3y

assignment of this Agreement for the bemefit of

its creditors;

The Freight Operator fails to make good faith
efforts to dévelop,and expand the freight
business. For purposes of this provision,
commencing with the end of the first year of
this Agreement and for the next four ensuing
years, the Freight €perator shall be
conclusively presuwmed to have exercised good
faith if it achieves freight carload volume of
80% or greater of the freight carload volume
projected in the Bu.s;lness‘ Plan; :

The Freight operétoi- fails to maintain a drug -
testing program, including random testing as
required by the -FRA or any other authority with
j':xrisdiction; or ’

The Freight Operator bgcomes imsolvent or any
bankruptcy, insolvency, reorganizatiom or
receivarshxp or similar proceeding is commenced
agamst l:he Frexgbt Opexator and is nnt stayed
d.ist:harged or vacat:ed for a pericd of more than
30 days or the E‘reight Cperator commences a
voluntary case or proce.eding within the meaning
of anyA'_i.ip_p;I.ic.:aléle bapkruptcy or éilrnil,ar law.

i5.1.2 'l‘he Freight Operator will be. in gefau).t if il: fails
"to cure a material. breac.h as, defined in Article
14.1. :L hereaf within xn.nety {9Q) days after-a written
“notice of default is given to the Freight Operator,

-8
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14.1.3

except such ninety {90} days pericd shall be modified

in the following circumstances:

(a) 3if such defanlt cannot be cured within said
niner.y {90y days due to circumstances beyond the
Freighl: Operator’s contrel, the Pre:.ght Operator
shall be givén a reasonable additional time
provided the additional time does mot create a
significant safety or operational risk. as
determined by the LIER; b ’

(b), in the event of a sig‘nificant safety or
aperational emergency as deternuned by the LIRR,
a reasonable shorter period of time within which
to cure’ the default may be specified in the .
notice of default; or .

- .

{c) where a specific time is provided in Article
214.1.1 hereof.

The LIRR shall have the right to terminate, within

three {3) years following thé Ci:m’encement Date
{other .than with regard to Article 20.12 hereof, for

‘'which there shall bBe no time limitacion) this

Agréemeht, - upon noticé to the Freight OPerator

specifying that the Preight Operator misreyresented
any material fact or submitted f£alse and mater:.ally
misleading information in its Proposala, ‘or that the

Freight Operator made a material misrepresentation in.

connection with Article 20.12 or 20.15 hereof. Said
terminition will not be subject to the éire
provisions in-Article 14.1.2 hereof.

-B3~
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14.1.4

14.2

14.2.1

14.2.2

14.2.3

If the LIRR terminates thls Agreement under this
Article 14.1, then, sﬁbject to Article 14.2.3 hereof,
the Freight Operator shall, subject to applicable
law, 1mmediate1y cease performing all obligations
under this Agreement upon the termination date
specified in the notice of termipation.

LIRR Remedien

On the Final Termination Date, the Freight Operator
shall be obligated to pay the LIRR its damages, the
amount of which shall, in the absence of mutwal
‘agreen;ent between the parties, be determined pursuant
to Article 15.2 hereof. 'ﬁml Termination Date®
shall mean the date specified in the Termination
Notice, or, if such termination is disputed, the date
of a final determination in accordance with Article
15 hereof.

The fai.lure of the LIRR to give notice of a default
to terminate this Agreement in the ‘event a default is
oot cured in Aa ti.mely manner, or to. temmate undér
this micle 14.2, _slgall not constitute a waiver by
the LiRR of "any right afforded .to it under this
Art:lcle, ner ghall any such- failure constituté an
appmval of or acquiescence in any defaull: except as
may be specifically agreed to, in writing.

e -

The provisions of this Article are in addition’to and

‘not a limitation of any other right or remedy-the

LIRR may have under .this Agreement, at law or in
equity, or otherwise

08
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14.3

la.3.1

14.3.2

ination by Freigl

The Freight Operator shall have the right to
terminate the Agreewent upon the occurrence and
during the continuation of any of the following:

(a) A breack by the LIRR of any of its cbligations
hexeunder, which breéach is reasonably expected
to cause a wmaterial adverse effect on the
financial performance of the Freight Qperations;

{b) A taking by the LIRR under clause 3.3. 5{a) which
significantly 1mpa11'5 the f:manc.:.al rerformance
‘of’ I:ha Fre:l.ght Dperatlons and the rem.ed:.es
prov1ded for in ctlause 3.3.5(c) are matexlally
madagua\:e- or

.o .

(c}) The remedy of Equitable Abateiment under Article
3.2, 5.2.2, or 5.3.5 is lnav.eriaily inadequate.

For termination under Article 14.3.1, the Freight
Operator must provxde the LIRR with written notice of
its elact:\.on to term:.nate with suppor:mg
docunentation establlsh:mg the condu:lons that exist
which afford the Frelght Operator the right to
cerminate The notice shall provide the termination

- date shall be at least nmety (90) - days from the date

14.3.3

of notice.
The sole remedy of the Freight Operator upozjx
termination of this Agreement by the Freight Operator
0708
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14.4

shall be to receive Termiqation Payments under

.Article 14.4.

Within a reascnable time after tenru’:uation of all

Freigbt Operations in accordance with Article 14, the

LIRR shall pay the Freight Qperator agaimst a written

invoice furnished to the LIRR by the Freight Operator

sSpecifying the following:

(a) The pro rated portion of the Annual Fee .or the
Renewal Fee, as the case may be, for the period
Eo\rered by such ¥ee which bas not yet elapsed;

{b) K pro rated portion of the Concession Fee equal
to the Cuncession Fee multiplied by a fraction
the mxmeral:or of which 'is the pumber of years

' remainmg ‘to the end of the Agreement term, and
the denoaminator of which is twenty; and

(c) To the extent the lf‘xjejfgl:ft Operator bag made any
Capital In;pfoveme:its related to real property,
the .inamortized cost of such improvements; based
on a useful life not to exceed seven years;
prcnr.\.ded that the Preight Operator shall, unless
otherwise mstructed by the LIRR, transfer to
the LIRR all valiad right, title and interest in
and to the asset as to. which such payment is
mad& (includ:l.ng the asset that is ‘the subject of
any relevant capital leases (free and g¢lear of
any liex}s or ot';her encumbrances) .
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14.5

14.6

14.6.1

14.6.2

12.6.3

1 i P

Upon termination of this Agreement by any party
pursuant to this Article 14, the parties shall
reconcile all amounts due to each other and any

" amounts owed shall be paid by such party.

t atd

In the event this Agreement is terminated by eit‘her
party, the parties shall continue to perform in
accordance with this Agreemént until such'parr.iesv
agree or a final determination as to such termination
is made pursuant to Article 15.2 hereof.

A termination under this Agreement shail in no way
affect the obligations or rights of ;.ha Freight
Operator or the LIRR which have accrued prior to such
termination, or affect or impair the right of the
LIRR to pursue any other remedy for the breach of
this Agreemenr.

Subjedt to Article 14:6.1 hereof, 'up0n termination of
this Agreement pursuant to Artitle 2 or Article 14
hereof :

{a) the Freight Operator shall be.desmed to have
relingquished, abandoned, surrendered, and
renounced amy and all rights possesséd to
operate over that part of the Operating Premises
to which such termination applies (subjeéct to
obtaining any necessary regulatory approvals or

-87~
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(b}

(c)

exemptions, it being \inderstood that the Freight
Operator shall take any and all actions
necessary to obtain such approvals or exempr_ions
and tHe LIRR shall, to the extent requested by
the Preight Operator cooperate in such efforts
(at-mo expense to the LIRR);

the Freight Operator shall release and discharge
the LIRR from all obligations, cl'aims,' demands,
causes of actiom, or suits which the Freight
Operator wight have, or which might su.bsequently
accrue to the Freight Operator growing oul: of or
in any wanner connected with, directly or
indirectly, the oi;ligations under this
Agreement. However, the aforesaid
réi;ﬁq\iislnnent, abandopment,;  surrender, =

renunciation, release and discharge by the

Fréighi; Operatar shall not affect any of the
rights, liabilities and obligations of either
the "LIRR or the Freight Operator which may have
accrued. prior to such termination or partial
tgmix‘:a't:ion; and V

the LIRR shall, as scon as reasonably
practicable identify a successor operator for
the Freight .Premises.

MTALIRROOT1Z
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ARTICLE 15: LIRR RIGHT OF SELF HELP; DISPUTE RESOLUTION

15.1

15.1.1

15.1.2

15.1.3

PROCEDGRRS, REMEDIES, COMPLIANCE WITH LAW,
VENUE AND APFLICABLE LAW

LIBR Right of Self Help

In the event the Freight Operator fails to perform ox
provide for the performance of its duties or
respaonsibilities provided for in this Agreement that
pose a safety risk or interfere w:i:th th(-; LIRR's
Passenger Operations, the LIRR may by written
notification to the Freight Operator’ request adequate

_assurances that the Freight Operator will perform or

provide for the performance of those duties and
responsibilities. In the event that the Freight

.Operator . fails to provide such-adequate assurances or

fails thereafter to perfoim the dutiés or
responsibilities within a time that preévents an

.immediate safety risk or an immediate risk of

intexference with Passenger Operations, then the LIRR
shall be entitled to discharge such duties and
résponsibilities at the sole cost and expénse of the
Freight Operator until such time as the Freight
Operator assuymes responsibility for discharéing its
duties and respansibilities. C

The LIRR shall promptly notify the Freight Operator
of any work performed or .expenses incurred under
authority of this Article.

Eail\;iq of the LIRR to notify the Freight Operator of
any such remedial action within sixty (60) days shall

89T MTALIRROAT1S

15:1.4

15.2

15.2.1

constitute a waiver of any right of compensation for

such actiom.

If the LIRR perférms or fulfills the Freight
Operator’s duties or responsibilities of the Freight
Operator through a remedial action under authority of
this Article, and that remedial action is not
challenged by the Freight Operator within a
reascnable time by notice to the LIRR, then the
Freight Operator shall pay the LIRR the costs of such
action im accordance with Article 4.4.2 herecf. If a
remedial action by the LIRR under this Article is '
challenged in a timely manner, then tHe Freight
operator shall be required to bear all costs of the
rgmgc_'lial action, including but not limited to legal
fees amd expetses, only if- and when that remedial
agtion is ultimately finally detérmined (by
arbitration pursuant to Article 15.2 hereof} to have

. beepn. justified.

The pa.\.:tiés agree to negotiate in good Taith to

resolve any and all disputes or claims arising under

or with respect to this Agreement. If any dispute: ox

claim is not,_-resolved by mutual agreement, it will be

resolyed pursuant -to the following procedure: ’
Any dispute or claim arising under or with

i .-—-respect-ta:this Adreement will be settl‘edby

.-arbitration. - The ‘party réquéétihg arbitration

shall serve upon the other party notice

-390~
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: .

demanding arbitration with the name and address
of the arbitrator appointed by it and describing
the issue or issues to be arbitrated; the other
party shall, within twenty (20) days after
receipt of that notice, appoint an arbitrator
aod notify the first party of the arbitraror's
name and address and of any other issue or
issues to be arbitrated. The two arbitrators so
named shall appoint a third arbitrator within a
pericd of thirty (30) days after the first party
receives notice of appointment of the second
arbitrator. 1If the party upon which demand for
arbitration is served fails to appoint an )
drbitrator within twenty (20) days, or if the
two arbif:rabors so named fail to appoint a third
arbitrator w:.thin thirty (30} days, then the‘
party demanding the arbitration in the E:.rst
case and either party in the second case, may
apply to an appropriate court to appoint an
arbitrator; and in the case of a party failing
to appoint an arbitﬁ;:or, the party demanding
:arbitration may at the same time also request
the tourt’ to appoint the third arbittator. The
decigion or award of any two of the arbitrators
will be final and binding upon the parties
subject to the standards of review of the
Federal Rules of Civil Procedure. The
arbitrators will have the discretion to impose
the cost 'of thé arbitration upor‘x the losing
pa.rty or ‘divide it between the part1es on any

" ferms which they “deem equitable, each party,
though will Bear its own legal fegs mcluélng

-91-
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any fees with respect to Article 10. Any
decision or award rendered by the arbitrators
may be entered as a judgment or order in any
court having jurisdiction. )

15.2.2 pAny party seeking relief under this Article 15.2

shall promptly notify the other party upon becoming
aware of the event underlying the cla_im in order that
the other party is not materially prejudiced thereby,
whether by substantially increased damages or '
otherwise . f‘ailui‘é to provide notice i:n:a timely
manner as specified by this Article 15.2.2 shall
constitute a waiver of such claim, and the claim-
shall be void. Notwithstanding anythiné to the
com:rary, any party disputing terminati‘on under . .

. Article 14 hereof shall serve notice of demand- Eor -

arbitration within 30 days ‘of the notice of the event
causing thé dispute. !

Parties way offer such evidepce as is relevant and

" material to the dispute in accordance with the

Federal Ru.les of Civil Procedure Rules 26-38, and
Federal Rules of Evide.nce Rules 103- 1163 a.nd shall
produce such evidence as the arbitrators may deem
néceé‘sazy to an understandibg and determination of -

the dispute.

Until the ai:bitrnr.ofs shail :Lsspe the decision or
award upbd ‘any o'qﬁestio'n' sobmitted, for arbitrationm,
performance uhder this Agreement shall. continue in
the mannei and fom msting prior to the rise of
stich questicm, p,nqxidgﬁ hmx that in the event
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15.3

the question submitted for arbitration relates to
safety or cperations, then the performance of the
Freight Operator shall be altered to confézrm with the
discrerion of the LIRR pending the issuance of such
decision or award and in the event the Freight
Operator prevails in the arbitration, the LIRR shall
pay to the Freight Operator any cost incurred by the
Freight bpera_tor arising our of such cbnfqrmity.
after delivery of such decision or award, each party
shall forthwith comply with said decision or award

immediately after receivimg it.

15.3.1 (a) Both paxties shall comply with all laws and

. ordinances and govermmental rules, r’egulatin’hs
‘and orders now or at any time during the term of
this Agreeme.fx’t which as a matter of law are
applicable to such party. Subject to Article 3
hereof, the Freight Operatox shall make any and
all structural and non-structural improvements,
alterations or repairs of the Freight Pren;is'es
that may bg required at any time hereafter by
amy such present or future law, rule,
regulationh, requirement, order or direction.

‘ (b} Any fueling facility used on the Freight

- Premjses shall be equipped with automatic shut-
of £ fueling nozzles and overfill catch basins
with associated oil/water separators.

MTALIRROOT17
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{(c] The Preight Operator shall inspect all Rolling
’ Stock amd trains prior to rheir departure from

the Frei‘éht Pranise§ to the Joint Use or’
Pz;ssenger rremises to ensure compliance with FRA
and ARAR rules and regulatioms, and the LIRR
Operating Rules. The Freight Dperam;r will keep
records of all such inspections and the Freight
Operator will dispatch Freight Rolling Stock on
freight trains over the Joint Use Premises only

- if all relevant FRA and AAR rules and
requlations and LIRR's Operating Rules are
satisfie@.

15.3.2 Tha Freight Operator shall, at its own expense,

15.3.3

pmctu‘e from all governmental aul:horitxea hivx.ug
ju.r:.sdictxon over the. ogerat:.nns of the E‘x:alght
Operatpr hereunder and shall maintain in full force
and effect throughout the term of this Agrsement all
1i¢:enses, certificates, pexmits or other™
authm:izat:.on which may be necessary for the conduct
of such operations.

The obliga;ion of the Freight Operator to ccmply‘ with
governmental requirements is provi&ed herein for the
purpose of assuring proper safegquards for the
protection of perscns and px:cpe.ri:y cfn}:he Freight
Premises and the Joint Use Premisgs. - Such provision
is not to be comstrued as a submission by the LIRR to

the application to itself of such requirements or any.

of them.

MTARJRRmﬂ13
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15.3.4

15.3.5

15.3.6

15.3.7

The Freight Operator shall during the term of this
Agreement, for the LIRR’s information, deliver to the
LIRR promptly after receipt of any notice, warning,
violation, order to comply or other document in
respect of the enforcement of any laws, ordinances,
and governmental rules, regﬁlatioﬂs and orders, a

true copy of the game.

The Freight Operator shall furnish to the LIRR on an
annual basis copies of any studies or tests conducted

to achieve or determine compliance with laws, -

-ordinances and govermmental rules, regqulations and

orders during' the term of thfs Agreement: .

The Fre'ight Operator shall have such time withim _
which to comply with the’ ‘afdresaid laws, otdinances,.
rulés and regulaticms as the authorities enforcxng
the same shall allow.

The parties agree-that this hgreement is governed by
the laws of the State of New York ex‘cépt’to the
extent that federal law preempts New York law. The
excluslve legal venue for any litigatlon arising
under this Agreement shall lie in the United States
District Court for the Scuthern or Eastern District
of ,Rew York. The prov:ls:.ons of this Agreement shall
be- construed and interpreted in accbrdance with the
.law of the State of New York, including for the
purpose ‘of choice of law, as though all acts and
cmlssions related to this Agreement occ-urred in Néw

York.

-95- MTALIRRGO712

16.1

-16.2

ARTICLE 16: CONDEMNATION

If a Condenmat:ion shall cccur, this Transfer
Agreemernt shall not terminate or be otherwise
affected thereby except that the Operating Premises
which are affected tﬁereby shall, from and after Athe
date title shall vest in the condemning authority and
subject to the provisions of Section 16.2 hereof, no
léngexr be subject to this Transfer Agreement.

The LIRR shall be entitled to receive thé entire .
award or payment in comnection with any taki;zg of the
Operating Premises without deduction for any estate
vested in the Freight Operator by this Transfer
Agr‘eemant or any assxgmsnt lease. or othex
convefa.nce of the Opetating Premises effected -
pursuant to'a Condemmation thereof. The Freight
Operatar hereby expressly assigns to the LIRR all of
ite right, title end Iinterest in and to every such
award or pa.ymt The Freight Operator shall be
entitled to elaxm and receive any award or payment
from the ccndemung authority expressly granted for
the talung of the Freiqht Opsrator's prvperty, the
interruption of its business or the cost. to procure
s'uhstitute prenuses or facilities, but only if guch
award or payment shall be made in addition to the
LIRR's, award and if the Freight K Operator's claim does
not adversely affect or result in amy reduction of’
the LIRR'S award or interfere with the prosecution of
a claim for the taking by the LIRR. If the Préigﬂ‘t
Operator intervenes in a condemnation proceeding in
which the LIRR is a party, the LIRR and the LIRR's
l ~96~
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17.1

legal counsel shall manage and control the proceeding
for the LIRR anrd the Freight Operator inm good faith.

ARTICLE 17: PROHIBITION AGAINST LIENS;
PAYMENT OF TAXES AND ASSESSMENTS

hibiti on. Li
The Freight Operator shall not create, suffer, or
otherwise permit any mechanic's., wmaterialman’s or
similar lien (other than any lien in favor of the
LIRR or the MTA) (hereinafter referred to-as

" ®Charge") to be filed against any or all of the

Operating Premises, for any reason, subsequent to the
date of this Agreement; provided that this clause
shall pot apply to amy liens in favor of the LIRR or
the MTA. However, in such event, the P.'reighl:
Operator against whom such a Charge was ‘asserted ‘and
filgd,éhall cause same to be discharged of record
within thirty days after the date of filing of the
same. If the Freight Operator' shall fail to
discharge such Charge within such period, then, in
addition -to the other rights of the parties herein
contained, the LIRR may, but shall not be cbligated
to, discharge the same by paying the amount claimed
to be due upen ascenaﬁ.ning that same cunstit\l.ltes‘a.
valid charge. . Any amount so paid, and all costs i:nd
expenses including reasonable attorneys' fee,
incurred by the LIRR in wmaking such payment shall be
repaid by the Freight Operator against whom the .
Charge was originally; as'sen:ed and filed.
Notwithstanding the foregoing, however, the Freight
-s"..
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17.2

17.3

Operator.shall have the righé te contest any such
Charge, provided that within twenty (20} days after
any such Charge is filed, the Freight Operator shall
give notice to the LIRR of its intention to contest
such Charge, such notice to specify the amount of the
Charge to be contested, and provided further that the
Freight Operator shall proceed to centest the
validity or amount of such Charge by appropriate
legal proceedings when and if same are filed. ’
Assumipg such notice has bheen given, the LIRR may not
pdy, rempve, or otherwise proceed to discharge any
such Charge, provided that amy legal proéeed:i.ngs
resulting therefrom shall be prosecuted with due

5

_diligence and dispatch on the part of the Freight

Cperator against whom the Charge was asserted and
filed, apd provided.further that the -Freight Operator
shall forever protect, indemmify, defend, and save
hatmless the LIRR from any mattexrs arising therxefrom,
including witheut limitation the principal amounr of
the Charge ‘and all costs and expenses arising out of
such proceeding. ’

P ]‘l]. : g 3 3 ;

The Freight Operator shall not pledge as security for
any loan any of the assets or interests in the

Freight Premises.

The Freight Gperator shall promptly pajr appii_céble ad
valorem property taxes and assessments, if any,

~98~
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17.4

18,1

license fees and any other taxes, charges,
assessments or fees properly levied or assessed
against the Freight Operator by virtue of the Freight
Operator conduc(:ing the Freight Operations subjeet to
the Freight Operator’s right to contest same as
provided by law. ’

No Payment in Lieun of Taxes

In the event that the Freight Operator is able to
avoid any taxes by virtue of the LIRR's statutory
‘exemptions or status as a governmental en‘t:i!:y, the

LIRR represents that it shall not seek to obtain from
the Freight Operator any payment in lieu of taxes.

ARTICLE 18: ACCIDENTS/INCIDENTS, CRIMES AMD
. LOSS |OR DAMAGE TO PROPERTY ’ ’ -

Y

18.1.1 In addition to notifying t'he appropriate police and

other agencies, the Freight Operator shall promptly"
repox;t’ to the LIiiR Movement Bureau afiy
Accident/Incident or c'rime which arises in connection
with the Operating Premises. 1In addition, in the
event of an Accident/Incident involﬁng Freight -
Rolling Stock or Employees on the Joint Use Premises,
the :Frei.ghr. Operator will submit to the LIRR's Safety
Department:

MTALIRR007Z3
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18.1.2

18.2

18.2.2

{a} " LIKR Form AR-1, Initial Report of Employee
Accident/Incident or Form 3B, Non-employee.
Accident/Incident Report, as applicable.

{b} LIRR Form AR-20 - Euployee Accident-Injury
Report, and/or Form 1A - Supervisor's Report of
Employee Accident/'lncident, as applicable.

These suhuissicns will be made in accordance with the
LIRR's procedures centained in the LIRR Safety Rules
or t_l'x'e_LIRR's "Coxrporate Employee Safety Policy -and
Procedures, " including any amendments thereto. The
LIRR shall notify the Freight Operator of any
Acoident/Incident or crime which arisas in conmection
with the Opersting Premises to the extent that such
Accident/Incident or crime materially impacts the -
Freight Opemtions.

The Freight Operator and-the LIRR will comply with
all rules and regulations issued by the FRA and other
agéjngies cgncerniﬁg the reporting of
Accidents I'Inc‘idents .

All: Accidents/Incidents on the Joint Dse Premises,

- involving Preight Rolling Stock or Employees will be

investigated immediately in accordance with the
LIRR's "Corporate Bmployee Safety Policy and
Procedures” and any amendments thereteé, unless, by
mitual agreement between the parties, altermative
investigation procedures are established in writing.
-100-"
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18.2.2

All Accidents/Incidents on Joint Use Premises-'
involving Freight Rolling Stock or Employees will be
investigated by a committee, chaired by an LIRR :
Transportation supervisor. In addition, upon the
request of the LIRR, such committee shall be limited
to three representatives of the Freight Opelfa:or.A

Notwithstanding the foregoing, the Freight Operator
may, at its own expense, conduct its own independent
ir}vestigation of any Accident/Incident occurring on
the Joint Use Premises involving employees or
equipment of the Freight Operator; provided that the
Freight Operxator shall not interfere with any
operations (including Passenger Operatians) thereon
and the LIRR shall not be obligated to assist or
cooperate with the Freight Opex‘:atm: with such
investigation. .

ARTICLE 19: SALE QR TRANSFER OF OPERATING PREMISES

19.1

19.1.1

sal P ¢ £ o ing Premi

The Operating Premises may be sold, és[signed or
otherwise transferred, in whole or in part, at any
time by the LIRR. The Freight Operator shall be
provided with written notice, at such time notice of
sale is published, and written nmotice of the ° ’
successful bidder, if any, and prospective date of

- closing- of any such sale, assigrmedt or tré'ﬁéfe.ri .

The- LIRR's rights and- obligat:.on undexr tbis Ag-:eement
may be assigned, in whole or ‘in part in cénnectioen’
with such sale, transfer or assignment in- acccn:da.nce

-101-~
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with Article 19.1.2. hereof; provided that any sale,
transfer or assignx;\ent Ly the LIRR hereunder shall
not relieve the LIRR of any of 1ts obligations under
this Agreement. No amendment or weodification of this
Agreement shall be made by the Freight Operator and
such assignee or. transferee without the consent of

the LIRR.

15.1.2 In the event of any sale, assignment or transfer of

the Operating Premises, the LIRR shall include and
require, as a condition of sale, assignment or
transfer that the purchaser, transferee or assignee:

(a} assume all of the rights and duties and
abligations of the LIRR, hereundex;

(b} =ratify and confirm to Freight Operator that such’
ass:.gnee shall fully and cowpletely abide by the
texms and prov:.s:.onﬂ herxeof; and

(c} shall take subject to the rights, duties and
obligations of the Freight Operator. .

ARTICLE 20: MISCELLANEOUS PROVISIONS

The Freigh\: Ope:;ator acknowledges and agtees that the
I.I R has ot made any representations or assurances
with ras_pect to.the volume of busuxess which the - |

‘?Fe,:.g;;t Operator- will or may have in the exercise of
[ v B . L

the rights granted herein during the term of this

-102~
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20.2 -

20.3

Agreement. Except as otherwise expressly provided
for in this Agreement, thé LIRR shall not be
responsible for damages, nor shall there by any
diminution of payments due from the Freight Operator
under this Agreement, for or on account of .any
decrease in the volume of the Freight Operator’s
bus:’mess. or any change in the Freight Operator’s

expenses.
No Police Protection

The LIRR shall-have no obligation to provide police
protection or security services on the Operating
Premises. The Freight Operator 'a’clmowiedg'es: tﬁaE the
LIRR shall have no special duty to provide such °
police protection or security. WNothing in the
foregoing shall be construed to fimit any right LIRR
police, investigators or -other laa'w-enforcement
pPersons may otherwise have to enter the Freight
Premises at any time for official purposes in the

- exefcise of their public duties, includirng but not

limited to investigations, searches, ‘inspet:'ticms and

examidations. X -

"Nothing in this Article 20.2 shall prevent the

Freight Operator from obtaining police protéction or
private security services on the Preig}ht Premises.

Assiguments of Receivables

‘Bither party hereto-may: assign any receivables due
them under this Agreement, protvided, however, such

~103~
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20.4

20.5

_ assignments shall not relieve the assignor of amy

rights or obligaticns under this Agreement.

Subject to tin_a specific restrictioss and limitations
set forth in other provisions herein, this Agreement
shall be binding upon and ipure to the benefit of the
Parties héreto,. their respective suecessors, legsees,
assign, grantees, and ledal representatives, but no

Asa‘le,u assigmnment, mortgage, grant, or lease by the

Freight Operator of amy interest or right given it
under this Agreement shall be valid or binding
without the prior written consent of the LIRR.

Nothing in this Agrjeement shall be constrwed as -
.li-cansing or autha:;izing any p:art‘y hereunder to. use
any trademark, trade pame, symbol, coéyright or :
serviée mark belonging to the other party or its -
affiliates without the prior writften consent of such
p‘kfa‘rty_. Each party agrees to defend, indemmify apd

"hold the other party and its Fuployees, and
.af‘filbiates against any loss or liability resulting

from the. wrongful wuse or agpropriaticn of any such

txademark, trade name, symbol, copyright: or service .

mark referred to above.

" Bemeficiaries

‘This. agreement. and.each and every. provision hereof is

:E,dr the e,xclu.ﬁive~b¢anit,of the LIRR and the Preight
Operator and not for the benefit of any third party.

-104- .
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20.6

20.7

Nothing herein contained shall be taken as creating
or increasing any right in any third person to
recover by way of ‘daméges or otherwise against either .

of the Parties hereto.
Wai .

No consent or waiver, express or implied, by either
party to or of any breach or default by the other
party in the performance by such other party of its
cbligations hereunder, shall be deemed or construed
to be a consent or waiver to or of any other breach
or default in the perff:rmanée by such 6ther’party of 20.8
the same Or any other obligations of such party
hereunder. Failure-on the part of any party to,
complain &6f any act aor f-ailure to act of any other
party or to declare such'other party in default,” ©.
irxespective of how long such failure continues, .
shall not constitute a waiver by such party or

parties of their or its right hereunder.

Notices
. S . 20.9
Except for payments to be made by the Freight

Operator in atcordapce with Article 4 above, all
notices, demands', requests, submissiocns, or other
commuaications which are required to be served
pursuant to this Agreement shall be in writing and
shall be deemed to have been properly served when
mailed by first class mail, postage prepaid,.
facsimile,” overmight hand delivery or other courier
service addressed: {a) in the case of the LIRR, to

~-105-
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20.10°

the President, with a copy to the General Counsel, in -
each case at Jamaica Station, Jamaica, New York

11435; and (b) in the case ~<:tf the FPreight Operator,
Southern Empire State Railrcad Company, c/c Anacostia

& Pacific Company, Inc., 405 Lexington Avenue, 50th
Ploor,. New York, NY 10174. Each party may designate
by notice in writing a substitute party or a new
address to which any notices, demands, requests,
submissions, or communications shall thereafter be

sexved.

. W al i

T

Iﬁ any covenﬁnt or pro'viéion of this Agreement, or

any application thereof, shall be invalid or
unén._Eorceable; the remainder of this Agreement, andi .» )
any ather application of such covenant ox provision,
shall not,t;e affected thexeby‘. Ro controversy.
concerning any covenant or provision shall delay the
performance of amy other cdvemant ox provisicn.

Headings & |
A1l headings and titles in this Agreement are for

purposes of identification and convenience only and
shall not affect any qcnst:uc;icn or interpretatiocn

of this Agreement.

A )

" E};_-e‘ight Operator covenaht;s r.hat‘it will mot viclate

ady laws concerning discriminatiom, including but not.

~106-
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limited to Title VII of the Civil Rights Act of 1964,
Age Discrimination in Employment Act, as amended,
Americans With Disabilities Act, Sectiom 1981 of the
Civil Rights Act of 1870, Section 1983 or 1965 of the
Civil Rights Act of 1871, Equal Pay Act, Executive
Order 11‘245, ﬁeha.bili}:ation Act of 1993, Vietnam-Era
Veterans' Readjustment Assistance Act, .In'fmig'ration <%
Reform and Control Act of 1985, the New York State
Human Rights Law, the New York City Human Rigi‘xts or
civil Rights Law, Executive Order 50 or any other
federal, state or local laws, statutes, regulations,

(a) No officer, direcfor, employee, agent, or other
contractor of the MTA, or its respective
affiliates and subsidiaries (collectively the
"Authorities®) or a member of the immediate
family or household of any of the aforesaid has
directly or indirectly received or been promised
any form of benefit, payment or compansation,
whether tang:.ble or not, in connect:lon with the
grant of this Agreement,

(b) This Agreement is entered into by the Freight °
pperator without any comnection to any other
' entit‘y o person making a proposal for the same
and without x:ollusion, fraud ox -~

ordinances or orders concernming discrimination (the
"Discrimination Laws®). Freight Operator further
covenants to require -any su.bcontractor to comply with

the. Discrimioation Laws. : ’ purpose,
. comflict of interest. No elected or appointed

20.11 Entire Agréement T . . officer or affigial, director, employee, agent -
! . or other comtractor of the Autﬁoritiee, the City
» or State of New York, the Counties of Nassau'or
Suffolk, or local units of .government and
districts within puch jurisdictions (including
elected anc‘i appointed menbers of the legislative
and executive branches of govemment) » ora
.member nf the im-ndiate fam.xly or ﬁousehold of

This Agreement (including the exhibits referred to in
this Ag're&ﬁent, which are incorporated in and
constitute a part of this Agreement) sets forth the
entire understand.mng of the par\::.es and supersedes
all pr!.or and contempora.neous oral or written
agreements and understandings with respect to the

subject matter. This Agreement may not be amended or any of the aforesaid.
modified except by a writing signed by the parties. ' o
oo ! ’ o (i) is interested on behalf of or I:hrc/ugh the
20.12 Conflict of Interest: Public Officérs Law ' Frelght Operator directly. or indirectly in’
' . : ' ’ . any manner whatsoever in the executicn or
20.12.1 The Freight Operatoxr represents to the best of the performance of this Agreement, or in
- - its knowledge that: ) i o the services, gupplies or wotk, . to which

_ this Agreement relates or in any portionm

of the revenues; or

-107- © MTALIRRO0T3

-108- ]
MTA/LIRR00732



20.12.2

20.12.3

(ii) is an employee, agent, advisor, or
consultant to the Freight Operator or, to
the best of the Freight Operator’s '
kn'owledge, any subcontractor or supplier
to the Freight Operator.

As an exception to the above, the Authorities,

in their sole discretion, may cq'nsent in writing
to waive this provision with respect to an
individual or entity if the Authorities are

pravided m.th a written request for such waiver,

in advance, Hh.‘l.ch identifies all of the
individuals and entities involved and sets forth
in detail the nature of the relationshix‘w and why
it would not constitute a conflict of interest.

Neither the Freight Operator n-a.x: any ofjficér,
director, employee.‘agéncy, parent, subsidiary,
or affiliate of the Freight Operator shall have
an interest which is in conflict with the
Freight Operator's faithful pérformance of its
‘cbligations under this Agreement; provided that
the "Authcri\:iea, in their sole discretién, may
consent in writing to such a relationshxp, .
rovided the Freight Operator pmvides the
Authorities with a written notice, in advance,
which identifies all the indiwiduals and
entities involved and set forth in detail the
pature of the relationship and why it is in the
Authorities best interest to consent to such

~—~yelationship.

-109~- MT. NL\RRDO133

20.12.4

20.12.5

20.12.¢6

. The provisions of this Article are supplemental
to, oot in lieu of, all applicable laws, rules
and r;:gulati:ons- with :espéct to conflict of
interest. In the event there is a difference
between the standards applicahle under this
Agrée’ment and those provided by statute, the
stricter standard shall apply.

In the event the Freight Operator has no priox
knowledge of a codfflict of interest as set forth
above and acquires information which may
indicate that there may be an actual or apparent
violation of any of the above, the Freight
Operator shall prouwptly bring such information
to the ~a.ttention of the LIER. The Freight ’
Operatox shall thereafter caoperate-uth the
Authorities® review and investigation of such
information, and comply with the instructions

' the Freight Operator receives from the LIRR in

regard to vemedylng the situation.

No evployee af the LIRR ox tha M‘TA wha at any
time during his or her emplcymem: “with the LIRR
or the MTA, wag directly concermed with the
selectigp process in connection with this

V Agreement, personally participated in the

select:.on process .in connection with this

) Agreeme.n: or had this Agreement \mdex his cr

 her aat'ive conglideration, shall have any
interest, direct or indirect, in this Agreement,
the pe.rfoi:mance hereof, the Freight Operations
or, the Freight Operator. The Freight Operator

~110- )
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shall not employ any such individual to work in
the Freight Operations for a period of two (2)
years after employment with the LIRR or the MTA
has been terminated, unless such individual is
exempt from the Public Dfficers Law. Moreover,
the Freight Operator shall not employ any
individual in the Freight Operations who, at any
time during his or her employment with the LIRR
. or the MTA, was directly concermed with the
selection process in connection with this
Agreement, personally participated in the
‘sélection process in commection with this
Agreement, or had this ‘Agreement under his or

her active consideration. -

20.13 Burvival

Notwithstanding anything. herein to the cemtrary,
Article 10 shall survive the expiration or any other
termination of this Agreement.

20.14 Assignability

Y

Subject to Article 19.1 hereof, the rights and
cbligations under this Agreement may not be assigned
by a party hereto without the consent of the other
party; provided that the Fréight Operator may assign
ite rights and obligations hereunder pritér to the
Effective Date to an entity, directly or indirectly
owned or controlled.by or under direct or ’:Lndirect
common control with the Freight Operator.

-111-
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20.15 Representation and Warzantien

20.15.1 The parties hereby represent and warrant to the
other, as of the date hereof and of rhe
Commencement Date, as follows:

v

{a) such party is a corpora}:ion duly organized,
validly existing and in good standing under the
laws of the state of its incorporation; and

(b) such parﬁ' has all necessary corpdrate power and
authority to execute, deliver and perform its
obligations vhder this Agreement and this
Agréement shall be enforceabls against it in
.accordancé with its terms.

MTALIRR0O0738
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20.15.2 The LIRR hereby represents and warxrants to the
Freight Cperator that the grant of rights and
other assets by the LIRR to thé Freight Operator
provides the Freight Operator with sufficient
rights to conduct the Freight Operations in a

" manper substantially similar tc; that conducted
by the LIRR on the Effective Date, subject to
the expiration of customer and other contracts
that do not extend past the Commencement Date
and subject to the requirements of Article 15.3
hereof. ‘

IN WITNESS WHEREOF, the Parties hereto have executed
this Agréement in duplicate and have caused their c;)zpcra:e
seals to bg hereunto affixed the day and yeax first written
below.

THE LONG ISLAND RAIL ROAD
COMPANY COMPANY

W_Y‘drgv-l\r‘ By: (/

Thomas F. 2rendergasd
Presiaen\: Print Name:

Date: p{;qlq ‘N Title: /*:em’;-.?"

' SOUTHERN EMPIRE STATE RAILROAD

Daté: /5‘/&;&.%@ /55

- MTA/LIRRO0737
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Coxpoxate Acknowledgments

STATE OF NEW YORK )}
) sS. 1,
COONTY OF QUEENS )

On the 15th day of November, 1996, before me
ﬁersonally.ca.me R. Lawre.nce McCaffrey, Jr., to me known and
who being by me duly sworn, did depose and say: that he
resides at Brooklyn, New York; that he is the President of
SOUTHERN EMPIRE STATE RAILROAD COMPANY, the corporation
described herein and which executed the foregoing

instrument; he signed his name therefa by like order.

(Affix ﬁotary Stamp}

Enluhnms/;,,
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®
STATE OF NEW YORK }
) 85.:
COUNTY OF QUEERS )
on the /?7# day of Novemsse , 1996,

before me personally came Thomas F. Prenderga-st, to me known
and who being by me duly sworn, d:’Ld depose and say: that he
has an office at Jamaica Station, Jamaica, New York; that he
is the President of THE LONG ISLAND RAYL ROAD COMPARY, the
corporation described berein and which executed the
foregoing instrument; that he signed his name thereto by‘

order of the Board of said corporatiom.

Drong o (Llbrcca

NGthry Public ;
MARY A RLOTCA i
NOTARY PUELIG, Styte of How York
4682505

No..
Cusaified in Nassay Coorsy
Commitssion Expbes Novemter 30, 1

ﬁmmmom
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Exhibit
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Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit
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1
12
13
1a

1s

le

LIST OF EXHIBITS

Freight Premises

Joint Use Premises
Private Freight Sidings
[Intentic;'xally omitted]
Description of Yard A
Active Freight Switches

Inactive Freight Switches

Procedures for Installation of new Freight Switch |

Condition of Tracks on Freight Premises
{Intentionally Omitted) )

Equipwent /Locomotive Rental Plar.es

Customer and Equipment Contracts

Preight Property Rental Agreements Rail Use
s

Yard A Tracks to Revert to the LIRR

Property at Arch Street Yard to be Used for Tie
Storage

Maspeth Yard Schematic
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Case 2:14-cv-02286-LDW-AKT Document 1 Filed 04/09/14 Page 113 of 124 PagelD #: 113

i , Town of Brookhaven'
Long Island

Attorney’s Office

STOP WORK ORDER

Subject Premises/Property: SCTM# 0200-663.00-03.00-029.001 Sills
Expressway Associates

Please be advised that you are
directed to stop work [including, but
not limited to, construction, cutting
and removing trees, excavating and
removing excavated materials]
regarding any matter not pertaining to
railroad construction. -

/
Investigator: 8 j L Shield: # 130 Date: S!’Z !201‘1‘

DO NOT REMOVE THIS PLACARD

Department of Law
One Independence Hill « Farmingville « NY 11738 « Phone (631) 451-6500 o Fax (631) 698-4489 e Fax (631) 451-6505
www.brookhaven.org
Litigation papers are NOT to be served by FAX except by express prior written permission
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Case 2:14-cv-02286-LDW-AKT Document 14-7 Filed 04/25/14 Page 1 of 7 PagelD #: 350

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK
X
TOWN OF BROOKHAVEN, Index No.: 061613-2014
(current caption)
Plaintiffs,
-against-
SILLS ROAD REALTY LLC d/b/a

BROOKHAVEN RAIL TERMINAL, SUFFOLK &

SOUTHERN RAIL ROAD LLC, U S RAIL

CORPORATION, U S RAILNEW YORK LLC,

BROOKHAVEN RAIL LLC, ADJO

CONTRACTING CORP., WATRAL BROTHERS, STIP ION
INC., and PRATT BROTHERS, INC,,

Defendants.
X
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
X
TOWN OF BROOKHAVEN, Index No.: 2014-061613
(amended caption)
Plaintiff,
-against-

SILLS ROAD REALTY LLC, BROOKHAVEN
RAIL LLC fk/aU S RAIL NEW YORK LLC,
BROOKHAVEN TERMINAL OPERATIONS
LLC, OAKLAND TRANSPORTATION
HOLDINGS LLC, SILLS EXPRESSWAY
ASSOCIATES, WATRAL BROTHERS, INC,, and
PRATT BROTHERS, INC.,

Defendants.
X

RECITALS:
A. The Town of Brookhaven commenced the within action against the defendants
enumerated in the “current caption” above by filing a Summons and Complaint on March 11,

2014 (**State Court Action™);
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B. The State Court Action concerns, inter alia, a rail facility currently operated by
certain of the defendants on a 28 acre parcel located on Sills Road, Yaphank, Town of
Brookhaven, New York (“Parcel A”), and certain activities being undertaken by certain of the
defendants upon an adjacent parcel of approximately 93 acres to the east of Parcel A (“Parcels B
and C");

C. Defendants Sills Road Realty LLC, Brookhaven Rail LLC f/k/a U S Rail New
York LLC, Watral Brothers, Inc., Pratt Brothers, Inc. and affiliated parties, Oakland
Transportation Holdings LLC and Brookhaven Terminal Operations (collectively, the “BRT
Defendants”), have advised the Town of certain changes in the ownership, operation and control
of the railway facilities at issue in the Action which render it appropriate to discontinue the
Town’s claims against certain parties, to add certain parties, and to redesignate or rename certain
parties;

D. The BRT Defendants further contend that this State Court Action is required to be
removed to the United States District Court for the Eastern District of New York (“EDNY™)
upon claims of federal pre-emption under 28 U.S.C. § 1441 (the “Pre-Emption Claim”);

E. The Town, which disputes and does not acknowledge the Pre-Emption Claim,
agrees that the State Court Action may properly be brought in the EDNY because a certain
Stipulation of Settlement was entered into and “so ordered” by the EDNY under CV 07-4584
(the “Federal Action”), because the State Court Action, inter alia, alleges violations of such
Stipulation, and because the EDNY reserved jurisdiction to enforce the prior Stipulation (the
“Prior Federal Action™);

F. The Town has further filed an application before the United States Surface

Transportation Board (“STB”) to reopen and obtain certain relief from the STB respecting the
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railroad facilities at issue on Parcels A, B and C under STB F.D. No. 35141 (the “STB
Proceeding”).

G. The parties otherwise agree and consent to certain other matters set forth below,
reserving all other rights, claims and defenses.

IT IS HEREBY STIPULATED AND AGREED by and among the undersigned parties
by the undersigned counsel of record as follows:

1. The Town shall file a Supplemental and Amended Summons (exhibit A) and
Amended Complaint (exhibit B) promptly following the execution of this Stipulation (the
“Amended State Court Pleading”).

2. Within the time limited by 28 U.S.C. § 1446, the BRT Defendants shall file a
Petition for the removal of the State Court Action to the EDNY (the “Removal”) and the Town
consents to such Removal and will not seek to remand the Action to the State Court provided
that such consent to the Removal does not and shall not be deemed to constitute the Town’s
consent to or acknowledgment of the Pre-Emption Claim.

3. The BRT Defendants (specifically excluding Sills Expressway Associates) hereby
appear in the State Court Action by their undersigned counsel, Foley & Lardner LLP, accept
service of the original State Court Complaint and the proposed Supplemental and Amended
Summons and Amended State Court Pleading (exhibits A and B), and consent to and
acknowledge personal jurisdiction on behalf of the BRT Defendants.

4. The BRT Defendants represent and warrant that Brookhaven Rail LLC fk/a U S
Rail New York LLC, Brookhaven Terminal Operations, Sills Road Realty LLC, and Sills
Expressway Associates collectively constitute all of the owners and leasehold interests with

respect to Parcels A, B and C, that Oakland Transportation Holdings LLC owns 100% of the
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interest in Brookhaven Rail LLC, and that the BRT Defendants have assumed all obligations in
connection with the 2010 Stipulation in the Prior Federal Action

5. In consideration thereof, the Town has agreed to and does hereby gives notice that
it discontinues pursuant to CPLR 3217(a) its claims against Suffolk and Southern Railroad LLC,
U S Rail Corporation and Adjo Contracting Corp. and does hereby redesignate original
defendants U S Rail New York LLC and Brookhaven Rail LLC as Brookhaven Rail LLC fk/a U
S Rail New York LLC and does hereby redesignate Sills Road Realty LLC d/b/a Brookhaven
Rail Terminal as Sills Road Realty LLC.

6. The BRT Defendants contend that the current and anticipated development at
Parcels B and C (the “Disputed Construction”) shall be treated as a “spur, industrial, team,
switching or side track™ within the meaning of 49 U.S.C. § 10906, contend that such ancillary
“spur” is subject to Federal Pre-Emption which limits the Town’s jurisdiction and control
respecting Parcels B and C, and agree to seek an expedited determination of these issues before
the U.S. Surface Transportation Board (the “Board™) (the “Ancillary Spur Claims”). Without
limitation, Brookhaven Rail, LLC and Brookhaven Terminal Operations, LLC d/b/a Brookhaven
Rail Terminal agree that they shall promptly file a Petition for Declaratory Order with the Board
to address issues of Pre-Emption and the Ancillary Spur Claims (i.e., whether the additional
track to be installed by BRT constitutes a “spur, industrial, team, switching or side track” within
the scope of 49 U.S.C. § 10906) (“STB Declaratory Petition”). The parties agree that they will
each request an expedited Final Determination by the Board of the Ancillary Spur Claims
pursuant to the STB Declaratory Petition, and pursue and cooperate with such expedited
proceedings before the Board as the Board may direct to obtain the earliest possible Final

Determination of the Ancillary Spur Claims.
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7. The Town has previously issued a certain Stop Work Order (the “SWO”) and
certain Notices of the violations (the “Violations™) respecting the Disputed Construction on
Parcels B and C. Without construing the SWO as either prohibiting or allowing same, the parties
agree that for a period of 60 days from the date of this Stipulation, or such sooner time as the
STB shall render a determination upon the Ancillary Spur Claims, the Town will withdraw,
without prejudice, so much of the SWO and Violations which are deemed to prohibit so much of
the Disputed Construction which concerns excavation, removal of fill, and grading which is
incidental to the construction of additional railway track upon Parcels B and C (the “Track
Construction”) as are depicted in a Site Plan to be negotiated and agreed upon between the
parties within ten (10) business days (the “Town Consent”). The Town will also adjourn the
Violations without prejudice for the same period of time.

8. The Town Consent is strictly limited to such excavation, removal of fill and
grading which is actually and reasonably required for the purpose of the aforesaid Track
Construction, and the Town specifically objects to and continues its objection to any further
excavation, removal of fill, grading, or other Disputed Construction upon any other portion of
Parcels B and C.

9. The Town Consent is entered into without prejudice and with a full reservation of
all other rights, claims, contentions and defenses of all parties. In the event a dispute shall arise
concerning the Town Consent and the extent of the Disputed Construction, the Town shall be
authorized to reissue a SWO and Violations (a “Construction Dispute”), and the parties agree
that the Construction Dispute shall or may be determined before such a forum (whether the
EDNY, the STB, or further State Court proceedings) as may be determined to be available by

law. Without prejudice to the BRT Defendants’ positions with respect to the scope of Pre-
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Emption, the BRT Defendants agree to promptly and without delay keep the Town fully
informed and apprised of the Track Construction including by providing such Site Plans, grading
plans, fill removal reports, measurements (including by means of a photogrammetric survey to
be commissioned by the BRT Defendants within ten (10) business days) elevations, and other
information and data which the Town Engineer or its Consultant may reasonably require and
shall permit representatives of the Town the right to make periodic inspections of Parcels B and
C upon reasonable advance notice, subject only to the limitation that such inspections shall not
unreasonably interfere with the Track Construction.

10.  The parties consent to expedited discovery under Rule 26 of the Fed.R.Civ.P. in
regpect of the State Court Action to be removed to EDNY and agree that a Rule 26(f) conference
shall occur on April 24, 2014 following such removal.

11. Except as provided above, all rights, claims, defenses, remedies, and contentions
of all parties in respect of the State Court Action, the Prior Federal Action and the Removed
Action be and the same hereby are otherwise fully reserved.

--REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK--
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12.  This Stipulation may be executed in counterparts and by telecopier or fax, each of
which shall be deemed to constitute a duplicate original hereof.
Dated: April 9,2014

BROOKHAVEN TOWN ATTORNEY

ANNETTE EADERESTO
A & BIRNEYLLP FOLEY &L NER LLP
) By:

BY: ROSENBER

By: J
Robeft M. Calica Yonatén/Aronoff ~ /
Special Counsel for Plaintiff Attorneys for All Defendants except Sills
100 Garden City Plaza, Suite 408 Expressway Associates
Garden City, New York 11530 90 Park Avenue, 37" Floor
(516) 747-7400 New York, New York 10016

(212) 338-3413

Vanessa L. Miller, Esq.

Foley & Lardner LLP

One Detroit Center

500 Woodwood Ave, Suite 2700
Detroit, Michigan 48226
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