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Before the
SURFACE TRANSPORTATION BOARD
STB Finance Dockel No, 35719

GRAINBELT CORPORATION
- TRACKAGE RIGHTS EXEMPTION -
BNSF RAILWAY COMPANY AND
STILLWATER CENTRAL RAILROAD COMPANY

MOTION OF GRAINBELT CORPORATION
FOR PROTECTIVE ORDER

Expedited Consideration Requested

Simullancously with this motion. Grainbelt Corporation (“GNBC™) filed a nouce of
excmption under 49 CFR 1180.2(d)(7) with respect to amended trackage nights being granted 1o
it by BNSF Railway Company (“BNSF”) and Stillwater Central Railroad Company (*SLWC™)
With the notice of exemption. GNBC filed a redacted, “public™ version of the BNSF amendment
to rackage nghts agreement which was miended to preserve the conlidential commercial terms
of the agrecement. GNBC is filing, under scal, a “confidential™ copy of the BNSF amendment
along with this motion for a protective order.

The amended trackage rights being granted 10 GNBC will allow GNBC 1o provide local
scrvice 10 a grain shuttle {acility locaicd on BNSF at Headrick, Oklahoma. The commercial
arrangements negotiated between the parties reflect the financial and other commercial
arrangements (or the usc of the rail line. Public disclosure of the commercial information in the
amendments to trackage right agreements could be competitively damaging, and is not necessary

for the public 10 have adequate notice of the trackage rnights arrangements that have been granied.



Accordingly. GNBC requests that the Board issuc a protective order in accordance with 49 CFR
§1104 14(b) and consisient with orders that have been entered in prior trackage rights exemption
proceedings including the prior procceding involving these same Irackage nghis. See Grainbelt
Corporation — Trackage Rights Exemption - BNSF Railway Company and Stillwater Central
Ratlroad Company. STB Finance Docket No 35332 (scrved December 17, 2009); Montana Renl
Link - Trackage Rights Exemption - BNSF Railway Company. STB Finance Docket No. 34911
(served October 6. 2006); The Kansas City Southern Rarlway Company — Truckage Rights
Exempuion — The Texas Mexican Railway Company, STB Finance Docket No 34848 (served
July 14. 2006). Norfolk Southern Railway Company - Trackage Rights Exempition - Delaware
and Hudson Ratlway Company, Inc.. STB Finance Docket No. 34562 (scrved October 8, 2004)
Issuance of the protective order will ensure that the Board will receive full disclosure of
all relevant facis while ensunng that commercially sensitive information in the agreements will
be used only 1n connection with this procceding and not for any other business or commercial
use. A suggesied form of prolective order 15 atlached as an Appendix to this Motion BNSF and

SLWC join in the request for this protective order,
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Because of the notice 1s being filed simultancously with the redacted copy of the
supplemental trackage rights agreements. GNBC requests expedited consideration of this

request

Respectfully submitted.

THORP REED& ARMSTRONG, LLP
Onc Commeige Square

2005 Market Street, Suite 1000
Philadelphia. PA 19103

(215) 640-8500

Attorneys for Grainbelt Corporation

Dated' February 27. 2013



APPENDIX

PROTECTIVE ORDER

I. For purposcs of this Protective Order:

(a) ~Confidential Documents™ mecans documents and other tangible matcrials containing
or reflecung Confidential Information.

(b) “Conlidential Information™ means traffic data (including but not limited to waybills,
abstracts, study movement shects. and any documents or computer tapes containing dala
derived from waybills, absimcis, study movement sheets, or other data bascs. and cost
work papers); the wdentification of shippers and receivers, 1n conjunction wath shipper-
specific or other traffic data. ihe confidential terms of contracts with shippers, or carriers.
confidential financial and cost dain; trackage rights compensation levels and other
compcnsation between carriers; and other confidenual or proprictary business or personal
information.

(¢) “Designated Maierial™ means any documents designaied or stamped as
“CONFIDENTIAL” or “HIGILY CONFIDENTIAL™ in accordance with paragraph 2 or
3 of this Protective Order and any Confidential Information contained in such materials.

(d) “Proceedings™ means those before the Surface Transportation Board (“Board™)
concerning the Nouice of Exemption filed in STB Finance Docket No 35719. and any
related proccedings before the Board. and any judicial review proceedings arising from
STRB Finance Docket No. 35719 or from any relmed procecdings before the Board

2. If any party to these Procecdings deiermines that any part ol a document it submits, discovery
request it propounds, discovery response it produces, transcript of a deposiuon or hearing in
which it participates. or of a pleading or oiher paper to be submutied, filed, or served in these
Proceedings contains Confidential Information or consists ol Confidential Documenis, then that
parly may designate and stamp such Confidential Information and Confidential Documents as
“CONFIDENTIAL ™ Any information or documents designated or stamped as
“CONFIDENTIAL™ shall be handled as provided for hereinafier.

3. If any party to thesc Proceedings deierminces that any part of a document it submits. discovery
request it propounds. a discovery response 1t produces. transcript of a deposition or hearing in
which it participates, pleading or other paper 1o be submitied, filed, or served m these
Proceedings contains shipper-specific rate or cost data, trackage rights compensation levels or
other compensation between carmers. or other competitively sensitive or proprictary information,
then that party may designale and stamp such Confidential Information as “HIGHLY
CONFIDENTIAL.” Any information or documents so designated or stamped shall be handled
as provided heremafier

4, Information and documents designated or stamped as “CONFIDENTIAL™Y may not be
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disclosed 1n any way, dircctly or indirecily, or to any person or entity cxcept to an employee,
counsel, consultant, or agent of a party 10 these Proceedings, or an employee of such counsel,
consulant, or agent, who. before receiving access to such information or documents, has been
given and has read a copy of this Protective Order and has agreed to be bound by its terms by
signing a confidentiahty undertaking substantially in the form set forth a1 Exhibit A io this
Protecuive Order.

5. Information and documents designated or stamped as “HIGHLY CONFIDENTIAL™ may not
be disclosed in any way. direetly or indirecily, 10 any employee of a paniy 1o these Proceedings,
or lo any other person or entity except lo an ouiside counsel or outside consultant to a party 0
these proceedings. or 10 an employec of such outside counsel or outside counscl or outside
consuliant, who. before receiving access o such information or documents, has been given and
has read a copy of this Protective Order and has agreed to be bound by its terms by sigming a
confidentiality undertaking substantially in the form sct forth at Exhibit B 10 this Protective
Order

6 All parues must file ssmultancously a public version of any Highly Confidential or
Confidenual submission filed with the Board whether the subnussion is designaied a Highly
Confidenual Version or Confidential Version When filing a Highly Conlidential Version. the
filing party does not need 1o file a Confidential Version with the Board. but must make available
(simulianeously with the party’s submission te the Board of its Highly Confidential Version) a
Confidential Version reviewable by any other panv’s in-house counscl. The Confidennal
Version may be served on other parties in clecironic format only. In licu of preparing a
Confidential Version, the filing party may (simultancously with the party’s subnussion 1o the
Board of 1ts Highly Confidential Version) make available 10 outside counsel for any other party a
list of all “highly confidential™ information that must be redacted from its Highly Confidential
Version prior to review by in-house personnel, and outside counsel for any other party must then
redact that material from the Highly Confidemial Version before permituing any clients to review
the submission

7. Any party to thesc Proceedings may challenge the designation by any other party of
information or documents as “CONFIDENTIAL™ or as “11IGHLY CONFIDENTIAL®" by filing
a motion with the Board or with an administrative law judge or other officer 10 whom authority
has been lawlully delegated by the Board to adjudicate such challenges.

8 Designaled Maiterial may not be used for any purposes. including without limitation any
busincss, commercial or competilive purposes. other than the preparation and presentation of
evidence and argument in STB Finance Docket No. 35719, any related proceedings before the
Board, and/or any judicial review proccedings in connection with ST Finance Docketl No.
35719 and/or with any related proceedings.

9. Any party who receives Designated Material in discovery shall destroy such materials and
any noles or documents reflecting such matenals (other than file copies of pleadings or other
documents filed wiih the Board and retained by outside counsel for a panty to these Procecdings)
al the carlier ot (1) such time as the party receiving the materials withdraws from these
Procecdings, or (2) the completion of thesc Proceedings, including any petitions for
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reconsideration. appeals or remands.

10 No party may include Designaied Material in any pleading, brief, discovery request or
response, or other document submutied 1o the Board, unless the pleading or other document 1s
submiticd under seal. in a package clearly marked on the outside as “Confidential Maicnals
Subject 10 Protective Order.” Sec 49 CFR 1104.i4 Al pleadings and other documents so
submitted shall be kept confidential by the Board and shall not be placed in the public docket in
these Proceedings except by order of the Board or of an administrative law judge or other olficer
in the exercise of authority lawfully delegated by the Board.

11. No party may include Designated Material in any pleading, briell discovery request or
response. or other document submitted to any forum other thun this Board in these Proceedings
unless: (1) the pleading or other document 1s submitted under scal in accordance with a
proicctive order that requires the pleading or other document to be kept confidenual by that
tribunal and not be placed in the public docket in the procecding. or (2) the pleading or other
document is submitted n a sealed package clearly marked, “Confidenual Materials Subjcct 10
Request for Protective Order.” and is accompanied by a mouion 10 that tnbunal requesting
1ssuance of a proteclive order thal would require the pleading or other document be kepl
confidential and nol be placed in the public dockel in the proceeding. and requesting that if the
motion for proiective order is not issued by that tribunal. the pleading or other document be
rcturned to the filing party.

12 No panty may present or otherwise use any Designated Matenial at a Board heanng in these
Proccedings. unless that party has previously submitted, under seal, all proposed exhibits and
other documents containing or reflecting such Designaled Matenal to the Board, to an
administrative law judge or to another officer to whom relevant authority has been lawfully
delegated by the Board, and has accompanied such submission with a writien request that the
Board. administrative law judge or other officer: (a) restrict attendance at the hearing during any
discussion of such Designated Material, and (b) resirict access to any portion of the record or
briefs reflecting discussion of such Designated Matenal in accordance with this Protective Order.

13. If any party mntends to use any Designated Material in the course of any deposition in these
Proceedings, that party shall so advisc counsel for the parly producing the Designated Material.
counscl for the deponent, and all other counsel atiending the deposiion  Attendance at any
portion of the dcposition at which any Designated Material 15 used or discussed shall be
restricted (o persons who may review that material under the terms of this Protective Order. All
poruions of deposition transcripts or exhibits that consist of, refer 1o, or otherwise disclose
Designated Matcrial shall be filed under scal and be otherwise handled as provided in paragraph
10 of this Protective Order

14 To the extent that matenals reflecting Confidential Information are produced by a party in
these Proceedings, and are held and/or used by the recciving person in compliance with this
Protective Order. such production, disclosure, holding, and use of the materials and of the data
that the materials contain are deemed essential for the disposition of this and any relaied
proceedings and will not be deemed a violation of 49 U.S.C. 11904 or of any other relevant
provision of the ICC Termuination Act of 1995.
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15 All parties must comply with all of the provisions of this Protective Order unless the Board
or an adminisirative law judge or other officer excrcising authority lawfully delegated by the
Board determines that good causec has becn shown warranting suspension of any of the
provisions herein.

16 Nothing in this Protective Order restricts the right of any party to disclose volunianly any
Conlidential Information originated by that party, or to disclose voluntanly any Confidential
Documents originated by that party. if such Confidenual Information or Confidential Documents
do not coniain or refiect any Conlidential Information originated by any other party.
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Exhibit A
UNDERTAKING-CONFIDENTIAL MATERIAL

I, , have read the Protective Order served on
. 2013, governmng the producuion and use of Confidential Information
and Confidential Documents in STB Finance Dockel No 35719 , undersiand the same. and agree
to be bound by its terms. | agree not (o use or 1o permit the use of any Confidential Information
or Confidential Documents obtained pursuant to that Protective Order, or to use or 1o permit the
use of any methodologics or techniques disclosed or information learned as a resuli of receiving
such dawa or information. for any purposc other than the preparation and presentation of cvidence
and argument 1in STB Finance Docket No. 35719, any rclaicd proceedings before the Surface
Transportation Board (“Board™). and/or any judicial review procecedings in connection with STB
Financc Dockei No 35719 and/or with any related proceedings. | lurther agree not to disclosc
any Confidential Information, Confidential Documents, mecthodologics. techniques. or data
obtained pursuant to the Protective Order except to persons who arc also bound by the terms of
the Order and who have exccuted Undertakings in the form hercof, and that at the conclusion of
this proceeding (including any procceding on administrative review, judicial review. or remand).
| will promptly destroy any documents containing or reflecting maienals designated or stamped
as “CONFIDENTIAL,™ other than file copies, kept by outside counsel, of pleadings and other
documents filed with the Board

| understand and agree that money damages would not be a sufficient remedy for breach
ol this Undenaking and that Apphcants or other parties producing Confidential Information or
Confidential Documents shall be entitled 1o specific performance and injunctuive and/or other
cquitable relief as a remedy for any such breach, and [ further agree 10 winve any requirement for
the sccuring or posting ol any bond in conncction with such remedy. Such remedy shall not be
decmed 10 be the exclusive remedy for breach of this Undertaking bul shall be in addition to all
remedies available at law or equuty.

Signed:

AlfTiliation:

Dated:
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Exhitit B

UNDERTAKING-HIGIILY CONFIDENTIAL MATERIAL

1, . am outside [counsel] [consultami] for
, for whom I am acling in this proceeding. [ have rcad the
Protective Order served on , , 2013, governing the production and

usc of Highly Confidental Information and Confidential Documents in STB Finance Docket No
35719. understand the same, and agree to be bound by its terms. | agree not to use or 10 permit
the use of any Highly Confidential Information or Confidential Documents obtained pursuant to
that ’rotective Order. or to usc or Lo permit the use of any methodologices or icchmques disclosed
or information learnced as a result of receiving such data or information. for any purpose other
than the preparation and presentation of evidence and argument in STB Finance Docket No.
35719 or any related proccedings before the Surface Transportation Board (“Board™), or any
Judicial review proceedings in connection with STB Finance Docket No. 35719 and/or with any
related proceedings | further agree not to disclose any Ilighly Confidential Information.
Confidential Documents. methodologies. techniques. or data obtained pursuani to the Protective
Order except 10 persons who are also bound by the 1erms of the Order and who have executed
undertakings in the form hereof.

1 also understand and agree. as a condition precedent to my receiving, reviewing, or using
copics of any information or documents designaied or stamped as “HIGHLY
CONFIDENTIAL.™ that I will 1ake all necessary steps 1o ensure that said information or
documents be kept on a confidential basis by any outside counsel or outside consultants working
with me: that under no circumstances will | permit access 1o said materials or information by
employces of my client or its subsidiaries. aflihates. or owners; and that at the conclusion of this
procceding (including any procceding on administrative review. judicial review, or remand), |
will promptly destroy any documenis containing or rellecting information or documents
designated or stamped as “HIGHLY CONFIDENTIAL,™ other than file copies, kept by outside
counsel. of pleadings and other documents filed with the Board

| understand and agree that moncy damages would not be a suflicient remedy for breach
of this Underiaking and that Applicants or other parties producing Highly Confidential
Informauon or Confidential Documents shall be entitled 1o specific performance and injunctive
and/or other equitable relief as a remedy for any such breach. and 1 further agree to waive any
requirement for the securing or posting of any bond 1n conncction with such remedy. Such
remedy shall not be deemed to be the exclusive remedy for breach of this Undertaking but shall
be in addition 1o all remedies available at law or equity

Signed-

OUTSIDE [COUNSEL| [CONSULTANT]

Datced:
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