
VERMONT LAW SCHOOL Environmental and Natural Resources Law Clinic 
Vermont Law School, PO Box 96, Chelsea Street 

South Royalton, VT 05068 
802-831-1630 (phone) • 802-831-1631 (fax) 

February 17,2010 

Ms. Cynthia Brown 
Chief, Section of Administration 
Oflice of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington DC 20423.-0001 
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Re: STB Finance Docket No. 30186 (Sub No. 3)' Tongue River Railroad g ĵy ĉ̂ gQ 
Company, Inc.—Construction and Operation—^Western AlignnBgaite of Proceedings 

Note: The Attachments to This Filmg Contam Color FEB 23 2011 

Dear Ms. Brown: 
We are writing on behalf bf Northem Plains Resource Council and Mark Fix 

("Northem Plains") to reply to the letter dated February 4,2011 firom Betty Jo Christian 
and David H. Cobum, attomeys for Tongue River Railroad Company, Inc. (TRRC) 
regardihg the captioned matter. The February 4 letter purports to update the Board with 
respect to litigation pending in Montana state court challenging the Otter Creek leases.̂  
Attached to the letter is the Memorandum and Order Re Motions to Dismiss entered by 
Judge Hegel on December 29,2010. Coimsel for TRRC seek to make much ofthe fact 
that Judge Hegel denied motions to dismiss the lawsuit, arguing that it shows that 
"mining at Otter Creek remains no less speculative than it was when the Board issued its 
decisions in these proceedings." In reply, Northem Plains would make three brief points. 

.First, Judge Hegel's mling on motions to dismiss is not a decision on the merits 
and it is much too early to speculate on what the final outcome ofthe litigation might be. 
In the meantime, the parties to the lease, namely the State of Montana and Ark Land 
Company (and its subsidiary, Otter Creek Coal LLC) are proceeding apace to develop the 
Otter Creek mine. On January 10,2011, Ark filed an application for a prospecting 
permit. A copy ofthis application is enclosed as Exhibit A. The cover letter to the 
applications states: 

Public Record 

The Petition to Reopen also embraces Tongue River R.R.—Rail Construction and Operation—In Custer, 
Powder River and Rosebud Counties, MT, STB Finance Docket No. 30186 (Service Date May 9,1986), 
and Tongue River R.R. Company—Rail Construction and Operation—Ashland to Decker, MT, STB 
Finance Docket No. 30186 (Sub-No. 2) (Service Date Dec. 1,1997). 
^ Northem Plains Resource Council, et al v. Montana Board of Land Commissioners, et al, Montana 
Sixteenth Judicial District Court, Powder River County, No. DV-38-2010-2480 

1 



TTie application covers Otter Creek Tracts.1, 2 and 3, in their entirety; the first 
phase of drilling is proposed on Tract 2 to support initial mine plan development. 
Additional drilling in subsequent phases will be added by application for revision 
as needed for coal resource assessment, environmental analysis and future mine 
plan development, and as additional surface access is confirmed. The initial 
drilling plan includes 44 proposed drill sites in the area of anticipated mining on 
Tract 2. 

On February 2,2011 the Montana Department of Enviromnental Quality (MDEQ) 
issued a "completeness determination" certifying that the application met all regulatory 
requirements and was "administratively complete." A copy ofthis determinatioti is 
enclosed as Exhibit B. MDEQ also authorized Otter Creek Coal LLC to publish a public 
notice providing for a 30 day public comment period on the application. DEQ further 
determined that that "an Environmental Impact Statement is not necessary and we will 
prepare an Environmental Assessment prior to issuing a final decision on the permit 
application." Given normal processing time a prospecting permit could be issued, within 
four months and work could begin as early as this Fall. 

Second, in its brief supporting the motion to dismiss, Ark has argued that the 
leases represent a "property right" with binding obligations on the state. See Consolidated 
Brief of Ark Land Company and Arch Coal, Inc in Support of Motion to Dismiss, 
Northem Plains Resource Council, et al v. Montana Board of Land Commissioners, et al, 
supra nl, at pl4 ("[LJease also requires compliance with environmental laws that may be 
enacted in the future, so long as property rights conveyed by the lease are not 
impaired." (Emphasis added)). Ark paid approximately $86 million as a bonus bid for 
these leases.^ Ark has spent considerable sums preparing the application for the 
prospecting permits and will continue to commit significant sums and resources to 
developing this mine. In the face of all this, the argument that Otter Creek mine remains 
speculative is simply not credible. 

Finally, Northem Plains would respectfully point out that the brief filed on behalf 
ofthe Board in the pending appeal before the Ninth Circuit takes the following position: 
"As relevant here, that review [in TRR III SEIS] included anticipated coal mine 
development in the Ashland/Bimey area (id. at 6-4,-6-7) but not the Otter Creel( coal 
tracts, the prospective development of which the Board considered too speculative to 
be considered reasonably foreseeable." Joint Brief of Respondents at p. 20 (filed 
November 19,2010) (emphasis added). Northem Plains, of course, disputes the accuracy 
ofthis statement, but regardless of whether the characterization ofthe mine as "too 
speculative" was accurate in 2006, when the Board approved TRR III, it clearly is no 
longer the case. The Otter Creek leases are in effect and the project is moving forward. 
The issuance ofthe leases is both a changed circumstance and significant new 

^ See htto://dnrc.mt.gov/trust/MMB/otter creek/LandBoard.asp 



information. In all ofthe TRR EISs the Board recognized the potential for cumulative 
impacts firom coal mines to be served by the railroad, including theimpacts Scorn the 
Otter CJreek project should it ever materialize. That day has arrived. 

The Board retains the authority to require a supplemental EIS to consider the 
undeniably sigtiificant impacts fix)m the mining itself as well as the climate change 
impacts of coal combustion. Indeed, the Board recently agreed to reopen this proceeding 
to revise the Programmatic Agreement under the Section 106 process under the National 
Historic Preservation Act.̂  Surely, the ongoing development ofthe Otter Creek mine is 
an equally significant change in circumstances warranting a similar reopening to comply 
with the requirements of Section 102 of NEPA. 

Accordingly, Northem Plains respectfully requests that the Board promptly grant 
the petition tp reopen. 

Respectfully submitted. DATED: February 17,2011 
South Royalton, VT 

Patrick Parenteau, Esq. 
Jack Tuholske, Esq. 
Environmental and Natural Resources Law Clinic 
Vermont Law School 
P.O. Box 96, Chelsea Street 
South Royalton, VT 05068 
(802)831-1305 
pparenteau@vermontlaw.edu 

Counsel for Petitioners 

I, Patrick Parenteau, declare under penalty ofperjury that the foregoing is tme and 
correct. Further, I certify that I am qualified and authori^ed4e-^le this pleadmg. 

Executed on Febraary 17,2011 By: bectY 

Patrick Parenteau, Esq. 
Counsel for Petitioners 

cc: All Parties of Record 
Teresa Erickson, Northem Plains 
Jack Tuholske, Esq. 

SeehttD://www.examiner.com/economv-in-billings/surface-traiisporation-board-takes-another-look-at-
tongue-river-railroad 

mailto:pparenteau@vermontlaw.edu
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Simpson & Associates, LLC JAM j | 2l)ii 
P. 0. Box 250 nn:r\ 
Clancy, MT 59634 '^Q/ZEA/f f i 

406-933-5384 

January 10,2011 

Mr. Chris Yde 

Coal Program Supervisor 
Industrial and Energy Minerals Bureau 
Montana Department of Environmental Quality 
P. 0. Box 200901 
Helena. MT 59620-0901 

Re: Otter Creek Coal Project; Prospecting Permit Application 

Dear Chris: 

On behalf of Otter Creek Coal. LLC, I herewith submit two hard copies and one digital copy of an 
Application for Prospecting Permit. The application covers Otter Creek Tracts 1.2 and 3. in their 
entirety; the first phase of drilling is proposed on Tract 2 to support initial mine plan development. 
Additional drilling in subsequent phases will be added by application for revision as needed for coal 
resource assessment, environmental analysis and future mine plan development, and as additional 
surface access is confirmed. 

The initial drilling plan includes 44 proposed drill sites in the area of anticipated mining on Tract 2. At 
this time. no,drill sites have been located on Sections 12 and 13, T.4S, R.44E. Access to Section 12 is not 
yet confirmed, and Section 13 can only be accessed through Section 12. We^are optimistic that an 
access agreement for Section 12 will be in place shortly, and a revision adding drill sites in this area will 
be proposed at that time. 

Please note that two drill sites are proposed on the east half of Section 14, T. 4S. R. 44E. This is public 
land, and a permit from BLM will be'required to access and drill these sites. A right-of-way application 
will be submitted to BLM in the next few weeks. 

Please contact me or Heidi Kaiser at Hydrometrics. Inc. if there are any questions regarding this 
Prospecting Permit Application. We look forward to working with you and your staff on this project. 

Sincerely, 

David W. Simpson 

C. Heidi Kaiser (Via e-mail) 
Mike Rowlands, Otter Creek Coal, LLC 

^9e.cA^-5^+5a- l 



APPLICATION FOR COAL AND URANIUM PROSPECTING PERMIT 

APPLICATION NO: X2011334 STATE OF MONTANA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

PO BOX 200901 
HELENA, MT 59620-0901 

Phone (406)444-4970 

NAME AND ADDRESS OF APPLICANT (CORPORATIONS 
OR OTHER BUSINESS ENTITY: GIVE NAMES AND 
ADDRESSES OF PRINCIPAL OFFICERS, PARTNERS. 
AGENTS, ETC.) 

Otter Creek Coal, LLC 
P.O. 80x7152 
Billings. MT 59101-7152 
Mike Rowlands, Director, Otter Creek Operations 

Pursuant to Title 82, Chapter 4, Part 2, MCA 

Instructions: See rules and regulations pursuant to above. 

LOCATION OF PROSPECT AREA (Sec, Twp., Rge.) 

Twp.3S,Rge.45E: Sections 25,26,27,34,35,36 
Twp.4S,Rge.4SE: Sections 1,2,3,5,6,7.8,9,10,11,12,13,14 

15.16,17,18,20,21,22,23,24,25,26,27,35 
36 

COUNTY: Powder River 

TELEPHONE NO.: 406-245-0990 

MINERAL TO BE PROSPECTED: 

Coal 

ACRES TO BE DISTURBED 

5 - Phase 1; 
30 - Est total by later revision 

EXPECTED DATES OF: 
START:COMPLETION: 
April-October 2011, Phase 1 
Subsequent phases by revision 
thereafter 

METHOD OF PROSPECTING: (Refer to maps, drill holes, excavations, etc.) 

Rotary and core drilling. See Exhibit 2 and Application Nanative Section ARM 26.4.1001(2) 

THIS APPLICATION WILL BE ACCOMPANIED BY: 
1. Maps (see mles and regulations). 
2. Reclamation and revegetation bond (see mles and 

regulations). 
3. Detailed prospecting reclamation plan to include 

method of reclamation and revegetation. 

NOTARY: 

Subscribed and swpm to before me this O day of 

(SEAL) ^ ( i m 0 d M ^ 

My Commission expires 
5 4 r t ^ o f rr\oi^-Vtf.iruv 

THE APPLICANT AGREES TO 
1. Submit progress reports as required. 
2. Promptly reclaim the disturbed acreage as outlined 

in the prospecting plan. 

/ I. the, undersigned, hereby certify that the materials and 
infonnation contained in ttiis application are complete and 
are correct to the best of my knowledge. 

SIGNATURE OF APPLICANT 

William M.fMike) Rowlands 
TYPED NAME 

Director. Otter Creek Operations 
TITLE 

DATE: yf/^/lJj/Jri^ . < 7 / 7 / / 

H:\PROJECTS\OTRCR\Permitting\Prospecting Permit\Application Fonn.doc REVISED 01/06 
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IMAGED 

OTTER CREEK COAL, LLC 

APPLICATION FOR PROSPECTING PERMIT X2011334 

OTTER CREEK TRACTS 

POWDER RIVER COUNTV, MONTANA 

Prepared for 

Otter Creek Cool, LLC 
401 North 31" Street, Suite 770 

Billings, MTS9101 

Prepared by: 

Hydrometrics, In& 
5602 Hesper Road 

BiUmgs, MT 59106 

JANUARY 10,2011 
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APPLICATION FOR PROSPECTING PERMIT X2011334 

OTTER CREEK TRACTS 

POWDER RIVER COUNTY, MONTANA 

JANUARY 10,2011 

In November, 2009, Arch Coal, Inc. entered into a coal lease agreement with Great Northem 

Properties (GNP) covering coal resources on alternate sections in the Otter Creek Tracts in 

Powder River County, Montana. The coal reserve area is in the "checkerboard" created by 

railroad land grants in the late 1800's. In March, 2010, Arch Coal, Inc. was the successful 

bidder on State of Montana coal interests on the intervening sections. These coal lease 

interests comprise approximately 17,900 contiguous acres containing an estunated 1.S billion 

tons of sur&ce mineable coal. Otter Creek Coal, LLC, (OCC) is a subsidiary of Arch Coal 

Inc. (Arch) formed to develop the Otter Creek Coal Tracts. Exhibit 1 shows the location of 

the Otter Creek project area. 

This Application for a Prospecting permit covers the entirety of Otter Creek Tracts 1,2 and 3 

(Exhibit 1). Initial Phase 1 prospecting will focus on Tract 2 where OCC is conducting 

baseline studies for its initial mine permit application (Exhibit 2). As additional surface 

access is confirmed and as future mine plans in Tracts 1 and 3 are developed, additional 

phases of drilling will be incorporated into the prospecting permit by revision. 

The requirements of ARM 17.24 Subchapter 10 are addressed below: 

ARM 17.24.1001(2): 

(a) The Applicant is: 

Otter Creek Coal, LLC 
P.O. Box 7152 
Billings, MT 59103-7152 
Attn: Mike Rowlands 
Phone: 406-245-0990 

H:\Files\OTCCL\l0068\Prospecting PennitM_IO_2010_Prospect_Peniiit_Application.doc 1/10/2011 
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Representatives ofthe Applicant wiio will be present at and be responsible for the 
prospecting are: 

Aik Land Company 
1 City Place Drive, Suite 300 
St. Louis, MO 
Atm: John Middleton 
314-954-8870 

Pronghom Geologic Services 
P.O. Box 4344 
Gillette, WY 82717 
Attn: Glenn Miller 
307-682-8254 

Hydrometrics, Inc. 
5602 Hesper Rd. 
Billings, MT 59106-3236 
Attn: Heidi Kaiser 
Phone: 406-656-1172 Ext 306 

Simpson & Associates, LLC 
P.O. Box .250 
Clancy, MT 59634-0250 
Attn: Dave Simpson 
406-933-5384 

(b) The proposed prospecting program will not adversely affect any area possessing special, 

exceptional, critical or unique characteristics as defined in 82-4-227, MCA. No such 

characteristics are known to be present; please refer to Exhibit 4, which includes an excerpt 

from the Environmental Assessment prepared for transfer of federal mineral rights within the 

Otter Creek Tracts to the State of Montana, which describes the existing environment. Ifany 

such characteristics are identified dwing the course of projecting operations, they will be 

reported promptly reported to the department. 

(c) Class III cultural resource surveys have been completed on portions of tfae Otter Creek 

Tracts, and on nearly all of Tract 2 where initial prospecting activities are planned. Please 

refer to Exhibit 2, the Prospecting Map; drill hole sites and access routes have been planned 

to avoid identified sites. Where cultural resources surveys have not yet been completed, they 

will be completed prioir to drilling and if necessary, drill hole sites and/or access routes will 

H:\Files\OTCCL\l0068\Prospecting PennitM_IO_20IO_Prospect_PennJt_Applicalion.doc • l/lQ/2011 
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be adjusted to avoid conflicts. Hence, historical, archaeological and ethnological values of 

the area will not be affected. If such values not previously identified are encountered, such 

areas will not be disturbed, and their presence will be documented and mapped as part of 

cultural resource surveys. 

(d) None ofthe lands included in this NOI are protected under 82-4-227(13), MCA, or ARM 

17.24.1131. 

(e) Wildlife habitats in the Otter Creek Project proposed mine area and surrounding lands 

are a fimction of topography, soils, climate and land use. Topography and soils vary from 

nearly level terraces with comparatively deep soils along drainage bottoms, to gently-to-

moderately rolling lulls with variable soils, to steep,^ sometimes severely eroded slopes 

associated with the uplands of the Custer National Forest. Climate of the semi-arid area is 

characterized by comparatively hot simimers (temperatures may exceed 100*^) and cold 

winters (temperatures may fall below -30°F). Annual precipitation at Ashland is about 14 

inches, with most falling as rain from April through July. Land use is primarily ranching. 

Wildlife habitats include narrow stringers of deciduous riparian habitat (dominated by plains 

Cottonwood {Populus deltoides), boxelder {Acer negundo) and green ash {Fraxinus 

pennsylvanica)) in stream bottoms; cultivated hay and grain fields on level terraces and 

gently rolling terrain; rolling bunchgrass uplands; and breaks/forested uplands dominated by 

ponderosa pine {Pinus ponderosa) and Rocky Mountain juniper {Juniperus scoptdorum). 

Aquatic habitat is limited to the narrow, shallow warm inteimittent-to-perennial channel of 

Otter Creek; livestock dams; and small, temporary natural depressions in the uplands. 

Fisheries in the area would be expected to be comprised of species that are adapted to 

shallow, Avaim, turbid prairie streams. The Montana Department of Fish, Wildlife and Parks' 

(FWP) Montana Fisheries Information System (MFISH; available at 

http://fwp.mt.gov/fishing/mFish/default.htmn data for Otter Creek indicate that 20 species 

(including several non-native species) may be present in Otter Creek (about 103 miles long), 

while sampling in various years from 2000 - 2006 captured nine species in the lower five 

miles ofthe stream, and 12 species in the lower 20 miles (which would encompass the Otter 

H:\Files\OTCCL\l0068VPro5pectJng Pennit\l_lO_20IO_Prospect_Pennit_Application.doc 1/10/2011 
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Creek Project). No game fish were captured. The only game fish considered to be possibly 

present (by professional opinion) in the lower 20 miles of Otter Creek are chaimel catfish 

{fctalurus puntatus), smallmouth bass {Micropterus dolomeiu), white crappie {Pomoxis 

annularis) and walleye {Sander vitreus). 

Six amphibians (one salamander, three toads and two fings) are known to occur in the region 

encompassing the Otter Creek Project (Montana Field Guide available at 

http://fieldguide.mt.gov/displavClasses.aspx?Kingdom=Animaliay Amphibians require 

water for all or part of their life stages, and therefore amphibian species richness and 

abundance in the Otter Creek Project area would be expected to be limited by the availability 

of surface water. Eleven reptiles (two turtles, two lizards and seven snakes) occur in the 

region encompassing the Otter Creek Project (Montana Field Guide available at 

http://fieldguide.mt.gov/displavClasses.aspx?Kingdom=AnimaliaV All could be present in 

the habitats ofthe Project area. 

Bird species richness in the Otter Creek Project area will be determined by habitat diversity 

and availability, and by seasonal use (i.e., migrants, breeders, winter residents, etc.). It is 

anticipated that about 150 species could occur at least seasonally in tfae area encompassing 

the Otter Creek Project, and that about 60-90 species may nest in the Project area. Upland 

game birds that may occur in the Project area are the sharp-tailed grouse {Tyrrqmnuchus 

phasianellus), greater sage-grouse {Centrocercus urophasianus), gray partridge {Perdix 

perdix), ring-necked pheasant {Phasianus colchicus) and wild turkey {Meleagris gallopavo). 

A considerable diversity of raptors (birds of prey) may be present at least seasonally. 

Waterfowl and shorebird species richness would be expected to be limited by the availability 

of surface water in the project area. It is expected that song birds (order Passeriformes) will 

comprise about half of all bird species recorded in the Project area. 

Similarly, it is expected that 50-60 species of mammals could occur in the area encompassing 

the Otter Creek Project, of A^ch 35-45 species may occur at least occasionally in the 

habitats ofthe Project. Big game species that would be expected to occur at least seasonally 

in the Project area are pronghom {Antilocapra americana), white-tailed deer {Odocoileus 

H:\Files\OTCCL\l0068\Prospecting Pennit\l_IO_2010_Prospect_Permit_Application.doc 1/10/2011 
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virginianus), mule deer {Odocoileus hemiona) and elk {Cervus carutdensis), while others 

such as the moimtain lion {Puma concolor) and black bear {Ursus americanus) may occur 

occasionally. 

The Otter Creek Project area and surrounding lands lie within Powder River and Rosebud 

Counties. The U.S. Fish and Wildlife Service (USFWS) maintains county lists of species 

tfaat are listed, proposed or candidate species under tfae Endangered Species Act (ESA), 

available at 

fattp://www.fws.eov/montanafieldofifice/Endangered Species/Listed Soecies/coimtvlist.pdf 

The black-footed ferret {Mustela nigripes; listed endangered), interior least tem {Sterna 

antillarum athalassos; listed endangered) and greater sage-grouse (candidate) are listed for 

Rosebud County, while the black-footed ferret and greater sage-grouse are listed for Powder 

River County. Interior least tems would not be expected to occur in the habitats of the Otter 

Creek Project. Black-footed ferrets were reintroduced on the Northem Cheyenne 

Reservation in 2008 

(http://www.fws.gov/mountain-prairie/species/mammals/blackfootedferret/). No critical 

habitat for the black-footed ferret has been designated by tfae USFWS. Ferret habitat in 

Montana has been defined as active prairie dog colonies. Black-tailed prairie dog {Cynomys 

Iiulovicianus) colonies may be present in or near tfae Otter Creek Project area. Greater sage-

grouse are closely associated witfa sagebrusfa {Artemisia spp.). Although sage-grouse are 

known to occur in Rosebud and Powder River Coimties, occurrence and habitat availability 

in and near the Otter Creek Project are unknown. As of June 28, 2010 tfae USFWS has 

reinstated a proposal to list the mountain plover {Charadrius montanus ) for listing as 

threatened under tfae ESA (http://www.fivs.gov/mountain-prairie/pressrel/10-44.htmy In 

southeastem Montana mountain plover habitat is considered to be prairie dog colonies. 

Exhibit 3 is written documentation from the Montana Department of Fish Wildlife and Parks. 

(f) No known faabitats of unique or unusually faigfa value to wildlife would be disturbed by 

the proposed prospecting activities. Drill hole sites have been located in open areas, and 
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access routes have been planned to maximize use of existing trails and minimize overiand 

travel. 

(g) Please refer to Exfaibit 4 for narrative descriptions and pfaotograpfas of local topograpfaic 

and geologic formations, scenic values and vegetation of tfae area. 

(hXi) Exhibit 1 is a map prepared on a standard U.S. Geological Survey topograpfaic 

quadrangle base, showing the area covered by this prospecting permit application. 

(ii) Proposed locations of prospecting faoles are sfaown on Exhibit 2. Table 1 is a list of drill 

bole sites correlating with Exhibit 1 showing locations and anticipated depths. Overland 

routes from existing roads and trails to drill sites are shown on Exhibit 1; new road 

construction and/or improvement of existing trails is not anticipated, but may be necessary. 

Some existing trails are heavily gullied, and many ephemeral drainages are deeply eroded. 

Exhibit 8 addresses road improvement, construction and reclamation. In the event any sucfa 

work is required, a minor revision detailing tfae proposed work, and documentation of surface 

owner consent, will be submitted to the Department. 

(iii)(A) Other than potential road improvement and constmction described above, no 

excavations, test pits or disposal areas are proposed. 

(B) Streams, lakes and known stock water ponds, wells and springs are shown on the USGS 

map base. 

(C) Roads, trails and overland access routes are sfaown on Exhibit 1. 

(D) Dwellings are shown on the Exhibit 1 USGS map base; there are no known pipelines in 

tfae prospecting area. 
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(E) Topograpfaic and drainage features are sfaown on the Exfaibit 1 USGS map base. 

Cultural and historical features known from cultural resource surveys are also shown on 

Exhibit 1 

(F) Exhibit 5 is an aerial photo of tfae primary area of investigation on wfaich major habitat 

types and features may be discemed. Please refer also to Exhibits 4 and 5. Wildlife faabitats 

will be identified and mapped as part of tfae proposed investigations under tfais NOI. 

(G) Names, addresses and telepfaone numbers of surface owners and sur&ce lessees are 

included in Exhibit 6. 

(H) Maps are certified as required by ARM 17.24.305(2). 

(i) Pfaase 1 of Prospecting to be conducted under this application will occur on Tract 2; 

future revision applications will be filed for later phases of drilling on Tracts 1 and 3 as well 

as any additiona] drilling on Tract 2. Prospecting activities and procedures are described as 

follows: 

(ii) Rotary drilling to a projected core point, at whicfa point core drilling will commence and 

samples of tfae coal seam will be taken. Eacfa core will be logged by the geologist, bagged 

and boxed. During rotary drilling, overburden samples Avill be collected and bagged. Upon 

completion of drilling activities, the hole will be logged with a geophysical logging tmck. 

For some drill sites, a rotary pilot hole may furst be required which will be drilled and 

geophysically logged in order to determine core points A second hole will then be rotary 

drilled to the core point and a core sample of tfae coal seam taken. 

(iii) One or two tmck-mounted rotary drills will be used, eacfa of wfaich will be accompanied 

by a water tmck and support vehicle(s) (pickup tmcks) as required for drilling personnel and 

tfae supervising geologist. One geopfaysical logging tmck will also be utilized. 
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(iv) Table 1 lists tfae proposed drill hole sites, including location by legal description, size, 

and anticipated depth. The typical rotary hole will be 6 1/4 inches in diameter, and core 

faoles will be 7 7/8 incfaes in diameter. It is anticipated that water will be encountered in the 

Knobloch coal. Drilling media to be used include air and water; use of drilling mud is not 

anticipated. Water used for and produced by drilling will not be contained and will be 

allowed to infiltrate into the ground surface. 

(v) Holes will be filled witfa bentonite cfaips to a depth of two feet from the surface. A 

magnetic marker will be placed in the hole, and the remaining two feet will be filled witfa 

drill cuttings or soil. Drill cuttings will be leveled out to a maximum depth of one-half inch.. 

(vi) Prospecting holes will not be located near active streams, lakes, stock water ponds, wells 

or springs. Disturbance of tfae land surface will be minimized by minimizing or avoiding or 

minimizing grading of new roads and locating drill faole sites at locations where constmction 

of drill pads will not be required. 

(vii) Road constmction, if required, will be limited to the minimum extent necessary to 

complete the drilling plan. Exhibit 8 describes road building / improvement and reclamation 

procedures: No earth moving for drill pads or disposal pits is planned. 

(viii) A magnetic marker will be placed in each faole so tfaat it can be located for bond 

release inspection purposes. 

(J) The mineral to be prospected is coal. 

(K) A listing of all sur&ce and subsurface estate owners is included m Exhibit 6. C ôal 

ownership is indicated on Exhibit 1. 

(L) Copies of coal leases and documents authorizing sur&ce access for prospecting are 

included in Exhibit 7. This infoimation will be supplemented as additional sui&ce access is 

confirmed. 
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(M) Affected land owners are aware that the depaitment must make investigations and 

inspections necessary to assure compliance with the Act, applicable, mles and permit 

conditions. Department personnel may enter the lands affected accompanied by personnel of 

Oiter Creek Coal, LLC or its contractors, consistent with the terms of applicable surface 

access agreements. 

(N) Prospecting by drilling proposed by this application will be completed in 2011. 

Additional drilling will be proposed in the future by revising this prospecting plan, with 

schedules to be determined at that time. 

(0) Measures to be taken to comply with performance standards are addressed in response to 

the specific requirements. 

(P) At all drill sites proposed, the current land use is grazing land, which will continue 

through and after the proposed prospecting disturbance. 

(Q) The proposed public notice is included as Exhibit 9. 

ARM 17.24.1001(3) - (7) No Response Required 

ARM 17.24.1002 

The infonnation required in ARM 17.24.1002(1), (2) and (3) will be provided: 

(1) Whenever DEQ must investigate possible environmental damage or complaints, OCC 

will provide appropriate information in its possession to facilitate such investigation. 

(2) OCC will submit a monthly report for each successive 30-day period no later than the 

15"* of the following month, for each month during which there is activity, containing the 

information required by this section. 

(3) OCC will submit annual reports containing the required information. 

H:VFiles\OTCCL\l0068VProspecting Pennit\l_IO_20IO_Prospect_Pennit_Application.doc I/IQ/20II 

9 

15 

file://Pennit/l_IO_20IO_Prospect_Pennit_Application.doc


ARM 17.24.1003: No response required. 

ARM 17.24.1004: Prospecting operations are short duration and will be conducted to 

minimize environmental damage to the area. A need for environmental monitoring is not 

anticipated, but Avill be implemented if required to address specific environmental concerns 

related to the prospecting plan. 

ARM 17.24.1005 

(1) Prospecting operations will be conducted as follows: 

(a) To avoid degradation or diminution ofany water supply; 

(b) To avoid adverse impacts to existing or potential mining operations. All holes to be 

drilled will be abandoned in compliance with the requirements ofthis section. Conversion of 

prospecting holes to water wells is not proposed. 

(2) If necessary, appropriate techniques will be used to: 

(a) Prevent the escape of water, oil or gas from drill holes; 

(b) Prevent the contamination of all surface and ground waters, and prevent interaquifer 

mixing; 

(c) Prevent aquifer contamination by surface drainage; and 

(d) Reclaim all surface impacts and prevent sur&ce subsidence. 

(3) The following reclamation techniques will be used: 

(a) Drill cuttings will be spread over the surface to a depth of less than one-faalf incfa. 
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(b) Casing, if used, will be cut off at tfae ground surface on rangeland and two feet below the 

surface on cropland or pastureland. 

(c) Prospecting holes will be abandoned in compliance witfa tfais section. 

(d) Not applicable because all prospecting faoles will be abandoned in compliance witfa tfae 

requirements of section (c) above. 

(4) No excavations, artificially flat areas or embankments will be constmcted during 

prospecting. 

ARM 17.24.1006 

(1) Vefaicular traffic will be limited on other than established graded and surfaces roads to 

tfae minimum tfaat is necessary. Travel will be confined to graded and surfaced roads during 

periods when excessive damage to vegetation or erosion could result. 

(2) Road improvement / constmction and reclamation procedures are described in Exhibit 8. 

Drill hole sites will be located to minimize overland travel from existing roads and trails. 

(3) Use of existing roads will comply with this subsection. 

ARM 17.24.1007: Excavations, artificially flat areas or embankments are not proposed; 

there will be no need for soil salvage or recontouring. If applicable, the requirements ofthis 

section will be followed. 

ARM 17.24.1008: Soil disturbance is not anticipated; if revegetation is necessary, the 

requirements of this section will be followed. Minor surface disturbance requiring re­

vegetation will be hand broadcast seeded at the rate of 30-35 bulk pounds per acre with the 

following seed mix in equal parts: Westem Wheatgrass, Slender Wheatgrass, and Tfaickspike 

Wfaeatgrass. 
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ARM 17.24.1009: Diversions are not planned. 

ARM 17.24.1010: All equipment and facilities will be promptly removed when no longer 

needed. 

ARM 17.24.1011: Drilling of prospecting holes will be conducted to minimize disturbance 

of the prevailing hydrologic balance. 

ARM 17.24.1012: Toxic- or acid-forming materials are not anticipated; if encountered they 

will be disposed of as accordance with this section. 

ARM 17.24.1013: Drilling of prospecting holes will comply with this section: 

(1) Drill faoles will not be located within 100 feet of stream channelways (dry or flowing) or 

in an area where drilling materials may enter stream channelways. 

(2) There will be no excavation or dozer work other than potential road constmction and 

improvement described above. 

(3) Portable mud pits will be used if required; use of drilling mud is not anticipated. 

(4) If utilized, drilling mud and otfaer fluids will be confined to tfae site. 

(5) Refiise from well drilling will be disposed of as required by this subsection. 

ARM 17.24.1014: Not applicable. 

ARM 17.24.1016: The proposed prospecting program includes 44 drill sites, comprising 4.4 

acres. A bond of $10,000 is proposed under this section. 
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Table 1. Drill Site Locations and Projected Total Hole Depths 

Otter Creek Coal, LLC Prospecting Permit Application X2011334 

Sila i.D. 
037 
041 
P31 
P33 
P35 
P39 
P43 
P47 
Q29 
Q33 
Q37 
041 
Q45 
Q49 
Q53 
R27 
R31 
R35 
R39 
R43 
R47 
R51 
325 
829 
833 
837 
841 
845 
849 
853 
T27 
T31 
T35 
T39 
T43 
T47 

. T51 
U45 
U4g 
U53 
V47 
V51 
W49 
X51 

Township 
48 
48 
48 
48 
4 8 . 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
43 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 

Range 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 

Section 
15 
15 
10 
15 
15 
15 
23 
23 
11 
14 
14 
23 
23 
26 
26 
11 
11 
14 
23 
23 
26 
26 
11 
11 
14 
14 
23 
23 
26 
26 
11 
11 
14 
23 
23 
26 
26 
23 
25 
26 
25 
25 
25 
25 

Qtr 
8EV4 
SEy4 
8EVi 
NEV. 
NE% 
SEy« 
NWV« 
8WK 
8W% 
Nwy* 
SW/4 
NWV* 
8vyr/4 
Nwy« 
8W/4 
mv% 
8wy4 
Nvym 
Nwy4 
8W*/4 
Nwy4 
Nwy* 
NEy4 
SEK 
NWVi 
8Ey4 
NEy4 
SEY* 
NEy4 
8Ey4 
NEy4 
8Ey4 
SEK 
HEY* 
sEy4 
NEy4 
SEy* 
8Ey4 
Nwy4 
8Ey4 
Nwy4 
mr/* 
mvY* 
NEy4 

Projected 
T.D.(fl) 

152 
175 
228 
236 
262 
170 
167 
174 
259 
235 
232 
202 
174 
210 
165 
297 
233 
239 
277 
279 
225 
223 

. 194 
285 
291 
287 
273 
265 
220 
256 
198 
320 
373 
319 
340 
278 
240 
359 
264 
238 
289 
259 
310 
296 

Note: Locations are per section lines as shown on ownership map, 
section lines as shown on USGS quadrangle are incorrect. 
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OTTER CREEK COAL LLC 

PROSPECTING PERMIT APPLICATION X2011334 ^ 

LIST OF EXHIBITS 

EXHIBIT 1 - SITE LOCATION MAP AND COAL LEASES 

EXHIBIT 2 - DRILLHOLE LOCATION MAP 

EXfflBIT 3 - LETTER FROM FISH WILDLIFE AND PARKS 

EXfflBIT 4 - DESCRIPTION OF EXISTING ENVIRONMENT 

EXfflBIT 5 - AERIAL PHOTO OF PROSPECTING AREA 

EXfflBIT 6 - SURFACE OWNER LOCATION MAP 

EXfflBIT 7 - COPIES OF COAL LEASES AND LANDOWNER AGREEMENTS 

EXHIBIT 8 - ACCESS ROAD PLAN 

EXHIBIT 9 - PROPOSED PUBLIC NOTICE 
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ExhiM 3 - Otter Creek Coal, LLC Prospedhg Pennit AppGcation X2011334 

3S21-94 Business Loop 
P.O. Box 1630, Miles City, MT 59301 

Telephone. (406) 234-0921 ~ Fax (406) 234-4368 
e-mail iensianOimt.ttov 

Mr. Duvid Simpson 
Simpson & Associates LLC 
P O B O K 2 5 0 

Clancy. Ml 39634 

Dear Dave. 

Moniana Kish Wildlife & Parku Region 7 wildliTe siafl'havc reviewed Ihe narrative 
description orsigniUcant fish and wildlife species and habitats.'including rare and endangered 
sp^'ies, in ihc general area ofthc proposed Otter Creek Project proposed mine area. Slafl'fclt 
Uie nurrativc description was accurate and Ihat the proposed pruspecling drilling activity would 
have little or no adverse impact on endemic fish & wildlife species ur their habitats in the Project 
area. 

o r interest is une historic sage grouse lek (PO vj 5 in MKWP lek database) in the vicinity 
oflhe Projuci area, located in 1981. was lasl reuheclced in 2001 with no activity noted. Also 
prairie dog towns do e.xi'st in the Project area.'the majority of which are towards the nurtherii 
end. There currently arc no mountain plover observations in Otter Creek. Given that there are 
active prairie dog colonies, the potential of plovers using the urea cannot be ruled uui. Prairie 
Talcun aeries (un clifl' faces) are known to occur adjacent to the Project area. 

Should you need any funher assistance or have any other questions we may be able lo 
help address do not hesitate lo contact me or any oflhe Region 7 stafl'. 

John tnsign 
Region 7 WiUllite Manager 
01/04/2011 
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RMP. Tlic Lank SBCtioi) of the RMP deariy iiKikates that these miiieral estate disposal actions c^ 

be considered sepanuely from the siuface estate. 

4. AflK^iMllFfU'InHi'r"*^ 

Lands 

The Otter Creek tracts are located within Powder River County in southeastem Montana, within the 
Otter Credc drainage, a tribuiaiy of the Tongue River, and are located approximately six air miles 
southeast of AsUand, Montana. The Otter Creek tracts also lie approximately four air m3es of the east 
boundary of the Northem Cheyenne Indian Reservation and over forty air mifes from the east boundary 
ofthe Crow Indian Reservation. The Otter Creek tracts encompass approximatdy 19.836 acres of 
which 7.623 acres (38 percem) is underlain with Federal mineral rights. Surface ownership within the 
tracts is'approjdnuttely S2 percent private. 10 percent State of Montana and the reroainins 8 percent is 
administered by the Bureau of Land Management (BLM). The Otter Creek tracts are not located 
vrithin or adjacent lo any Wiklemess Study Area (WSA) or Area of Critical Environmental Concem 
(ACEQ. 

Aj^roximaiely 7.623 acres of Federal nuneral rights are tocated within the three tracts. Hiese Federal 
mineral rights lie mostly under private sui&ce ownership (6,026 actes). wilh 1,597 acres occurring 
under surfooe lands administered by the BLM. The private surfiuc ownership inchides 10 different 
landowners. Rgore 1 provides a detailed view of die location ofthe Otter Ciedc tracts and of kmd 
ownershqi. 

Three classes of mineral rights exist in the Otter Creek tracts: 1) all mineials, 2) coal and oiland gas. 
and 3) coal only. Neatly 72 percent of the Federal mineral right acres iiKlude rights for all minerals. 
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while 28 percent indude mineral rights for coal only. Federal mineral l i ^ t s limited to coal, oil and gas 
occur on 40 acres. A legal descrqitmn of die Oner Creek tracts is induded in Appendix B. Table 1 
provides a detafled breakdown of Federal mineral rights and sorfue status by tract for the three Otter 
Credc traces. 

TaUe L Federal Mineral Riidits 

Tract i l .. 

Tna«2 

Tna a 
TOTALS 

l.Toul 
Acres 

S,73« 

7.703 

«J97 

19.836 

INOD-
Federal 
SuriteB 

Acres wUb 
rlDD*FGdtnl 

Minenl 
Riglia 

3.819 

4i99 

3.793 

1^213 

for die Otter Creek tracts. 
3. Private 
SoiteB 

Acres with 
FedenI 

CoaiRishis 

640 

1.160 

- 310 

2,110 

4. Private 
Suites 
Aaes 
wilh 

FedenI 
CoaLOAG 

RighB 

0 

40 

0 

40. 

5. Private 
Suifice 

Aoeswilb 
AU Federal 

Minenl 
Riglm 

1,277 

1.080 

1,519 

3,876 

6. Total 
Private 
SnrfiKe 

AcKiwiih 
raleni 
MIDCni 

Rlgbts 
(CDlninns 
3+4f5) 

1.917 

2,280 

1,829 

6,026 

7.FUenl 
SoifiKB 

Acres with 
FedenI 
Minenl 
RIgbu 

r 

0 

824 

773 

1497 

8. Total Acres 
of Federal 
Mineral 
Rights 

(Gahiims 6+7) 

1.917 

3.104 

2,602 

7,623 

AlrQuaHty and Climate 

The dimate of the area is classified as a semiacid cool steppe, where evaporation exceeds precipitation, 
wkh rdatively short warm summers and longer cold winters. Prevailing winds occur firom the 
southwest, bnt local wind conditions reflect dunneliiig down the Otter Credc valley due to the ad.|acent 
letraiiL Air quality conditions in the area are very good. Reladvely low air polhitant concentrations are 
a result of Ihnited industrial air pollution and favorable atmospheric dispersion. She-specific air quality 
monitofing has not been conducted in the area. However, the lack of significant polhition sources 
probably means that existingair quality is in attainment with all amiuent air quality standards. The area 
is designated as a Class n air quality area that wouM allow devdopmem activities to occur. The 
Noftbem Cheyenne Tribe has designated its lands to die west of the Otter Creek area as a Qass I air 
qualhyaiea. Tbe Crow Reservaikm forther west is chssified as a Class II area. 

Cultural and Historical 

\._ 
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Cuhiual resources widnn the area refiresent human (iccupatkm throughout die prehisioric and historic 
periods. SiiB>siiecific inventories on die Otter Ciedc tncis have not been conducted. However, 
cdtoial resources rehoing to the prehistoric peiiod in the general area consist ofa wide variety of shes 
induifing; scatters of flaked and ground stone tools, heahhs and odier liamp ddiris, wooden kidges and 
other evidence of domestic suvctures, rode shdteis and caves, game traps and kiD skes, and otfaer 
features. Culturd resources assodated with the historic peikid consist of homesteads, historic ttails, 
Indian war period battk sites, ranch developments, and Nath« Ansrican sites rqpresetuative of 
oontinningoccuparion diroughout historic tunes. No cidtural resource-related ACEC have been 
designated by BLM in die Otter Creek area. 

Geokigy and Minerals 

The Otter Qeek tracts are within die Missoiui Plateau divismn ofdie Great Plains pbyskigraphic 
province. Mott of die area consists of flat to gendyroHqg ridges or u|riands. Eroskm ahmg the edges 
ofdie uplands has occaskmaOy foimed steep-sided gullies or coidees. A dendritic drBBUgB pattern 
exists dmt flows general^ soodi to east into Otter Qeek. Efevatkmsnmge firom 3.040 fieet to 3.420 
fieet'above sea levd. To the sondi of the Otter Credc tracts lies the Custer Natfond Forest, which is 
veiy nigged, forest-covered hi^iland. The Forest forms a divklie between die Otter Creek and Tongue 
River watersheds. 

The Powder River Basin, in wrtucfa the Otter Qeek tracts are tocated, produces small amounts of ofl 
and veiy small amounts of conventiond natural gas from shaOow reservoirs. There are no ofl and gas 
leases or productmn on tbe (Xter Qedc tracts. 

G» l bed methtme (CBM) gas is consklered an unconventiond hydrocarbon lesouroe in die Powder 
River Basin, induding die Otter Creek area. CBM is considered a inospective resource firom the Fon 
Umon Formation cod beds m die Otter Creek area. 

Severd cod seams underlay the Otter Qedc area, however, only the Knobtoch seam is present in 
sufficient tfaidcness and at a sur&ce-nineaUedepdL The KnoUoch seam ranges from ̂  to 72 fhet in 
Undknesis within the Otter Credc tmcts. Ifthis cod were leased, dw Federal government wouU receive 
a royahy from any cod productton. The State of Montana wouU receive 50 percent of die royalty 
receipts from any leased fisderd coaL 

Cod from die Knobtoch seam is tow-sdphor cod dassified as Sub-tatummous C Cod of diis qnality 
& desirable for tfae generatton of dectrid^ because of its tow saliur contonL These cod resources are 
not cunently leased. Devetopment of the cod at das time is consklered specdadve because tfae Otter 
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Qeek area wouM require devdopmem of new infrastiucture w support a mine. The dme firame and 
economics associated with potential cod devetopment of these properties is dierefore highly uncertain. 

Construcdon mmerd materials are generally present in the area and indude sand and gravd. scoria, 
common day and crushed common stone. There are no existing BLM minerd materid permits nor 
mhung claims for locatable nunerals on the Otter Qedc tracts. 

Hydrologic Resources 

Surfiice water is the primary source bf water for uses in the area. Generally water quality is good. 
Surfooe water flow varies with die season The Otter Qedc is a uibutary of die Tongue River, which 
flows north-northeast into the Ydtowstone River. 

Otter Creek has been klentified by the State of Montana as an 'Inqiaired waterbod/' m need of water 
quality restoraUon. This designatton is in response to die requnements of Secdon 303(d) of the Federd 
Clean Water Act. Water quality degradatton resdts from agricdturd uses, road and bridge 
construcdon, land development and namrd sources. 

Groundwater qualky and quantity are variable with the primary water tpiafity issue being sdinity. The 
primary bedrock aquifers are the sandstones and coal beds of dw Tertiary Fort Uraon Formatton. 
WeDs withm the Fort Unton Foimatton may produce as much as 40 gpm, but yields of 15 epm are 
more typical Water is generally suitable for Uvestodc purposes but may not be suitabto for krigation. 
Totd dissoKed solids concentrattons range from SOO to 5,000 mg/L 

Water rights m'Montana' are the jubject ofthe Montana Water Use Act and water rights are being 
adjudicated on a watershed basis. The Tongue River watershed, mdudmg the Otter Qeek watershed, 
has not yet been fully adjudtoated. Of particular unportance to residents in the area and adjacem 
landowners, inchiding tbe Northem (3wynuw Tribe, is the protection of surface water and groundwater 
in dw vicinky of cod mmes and foture potentid cod bed mediane devdopment The Craw Indian 
Reservatton is generdly tocated in the Bighorn River watershed further to the west and is not affected 
by surfoce water or groundwater issues m dw tower Tongue River and Otter Qedc watersheds. 

Paleontologicd Resources 

Fossil-bearing rock units underiie the Otter Creek area and include the Fort Unton Formatton. The 
fiossU record from the Fort Union Formatton contams evkience of ancwnt environments that include 
streamskle swamps, bouondands, and wdl^stablished river courses. Fdl widiin ancient river ehannds 
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contains fiissfls of fresh water clams and snafls. Odier units ofdw Fort Unton Fomiatton contain fossUs 
of turtles, fish, reptiles, and mammals. There are no FederaVBLM designated paleoniotogicd ACEC 
or Nationd Naturd Landmarics for pdeontologicd resources m the vicmity ofthe Otter Creek tracts. 

Vegetation 

The shruUand vegnative community is the dominant vegetatbn type m the Otter Qeek area. This 
vegeutton type is characmrized by shrub covers greater than 15 percent and forest cover less than 10 
percem. Important shrubs include severd species of sagebrush and others such as bitteibrush, creepmg 
juniper, greasewood, mountain mahogany, rabbkbrush. and shadscale. The shrub communky is 
associated with a complex understory of grasses such as bhwbunch wheatgrass, bhie grama, Idaho 
fisscue, needto and duead, and westem wheatgrass. The adjacent upland forests of die Custer Nationd 
Forest are predommatdy a ponderosa pine forest with a shrub understory. No fiederally listed 
threatened or endangered plant species have been identified to dw Otter Creek area. 

Wildfife 

The diverse topography and vegetative communkies to the area provkle habitat for a wide variety of 
wfldfife. Big game species common wkhto ihe area mclude mule deer, elk. and white-tafled deer. Some 
of dw more common predators include coyote, red fox, raccoon, badger and suiped skunk. Black 
bear and mountam Uon may also occur to the generd area. Inventories indicate that more than 250 
species of buds occur m the area. Approxmiate numbers of species inchide 32 waterfowl and rdated 
sjwdes; 33 shore and wadtog birds; 18 diumd and 11 nocturad raptors; 8 species of gallmaceous 
Irirds; 8 woodpeckers; and 137 songbirds, includmg many neotropical migrants. Otter Qeek is not a 
designated fisheries management'stream, although Otter Ciedc has a moderate fisheries resource vahie 
and approxuiuiteiy 20 fish species have been klentified. Abundant and conunon fish species m the 
downstream sectton of dw Tongue River mdude the shovetoose sturgeon, goMeye, common carp, 
emerahl shtoer, fathead mtonow, flathead chub, longnose dace, river carpsucker, longnose sucker, 
white sucker, shorthead redhorse, channd catfish, stonecat, and sauger. Federally listed threatened, 
endangered and proposed for listtog species that may be fouiid to the Otter Qeek area include the 
mountam plover, bdd eagle, and blade-footed fisrrei. 

Sodo-Econondcs 

The popubuion of Powder River County is largely rurd. Longtinw residents often want to see 
continued locd control ofthe land without mterlerence from outskle agencies or groups. There ore 
some difiTerences to attitudes toward energy devdopment to the area and tenstons arise finm the desire 
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for new devdopnwnt to suppon dw often stagnaiit nird economies and the concem that such 
devdopnoent coukl hann dw environment and the lifestyle qualkiBS of the area. 

Aportkm ofthe poputotion to the area is also Native American. They generally want to preserve many 
dements of thdr haitage, express strong connections widi dw naturd eavironmeot. and often do not 
wish to becoine homogenized into the non-Indian cdture. At the same tune, some tribd members wish 
to pursue the devetopment of energy resources for didr tong-teim socid and economto benefit. 

The. population of Powder River Coumy decreased from 2,090 m the 1990 census b 1,858 to die 
2000 census, a 1.2 percent negative annnd growth rate. This conqiarBs to a State of Montana awrage 
annud positive growth rate of 1.2 percent over dw same period. Data on race and eihmcity from dw 
2000 U.S. Census indtoates diat the Powder River Comity poputotion is 97.4 pereem.wbke, widi a 1.8 
percent Native American popdation. Rosebud Coumy which is located west ofdw Otter Qeek tracts, 
indudes part ofthe Nordiem Cheyenne Reservatton. and has a 32.4 percent Nadve American 
populatton. Bighorn Coumy whtoh is bcated funher to the west of the Oner Creek tracts and indudes 
part of dw Nordiem Cheyenne Indian Reservation and dw Crow Indian Reservatton, has a 59.7 
percent Native Amertoan population. The percentage of the populatton of Powder Rivier County betow 
the U.S. Census Bureau poveny threshoU is 15.3 percent, whfle 26 percent of the tribd membera of 
the Nordwm Cheyenne Tribe and 38 percent of the tribd members of the Crow Tribe who are 

emptoyed are bebw U.S. Heddi and Hunnn Services poveny tovels. 
j 

Empbynaem 1^ sector of dw mdustry for 1998 indtoates diat Powder River County is 33.8 percent 
farm emptoyment, 37.9 percem non-form emptoyment, and 28.2 percent govemmem empbyment 
(U.S. Deparonent of Commerce). The per capita income for Powder River County to 1998 was 
$16,314', ody 76.8 percent of dw'average per capita tocome for dw Static of Montana (Bureau of 
Economto Analysis). The average unemployment rate to Powder River County increased from 2.4 
percent in 199S to 3.0 percent to 2000. However, surveys by the Bureau of Indian Afiiurs todicate that 
71 percent of the Northem Cheyenne and 61 percent of the Crow Tribe labor force is unemployed. 

Novthem Cheyenne Reservation 

The Northem Cheyenne Reservatton lies west of the Otter Qeek tracts and occupies about 445,000 
acres to Big Horn and Rosebud Counties. The Tongue River forms dw eastem bounds^ of the 
Reservatton. Approximatdy4,212 Northem Cheyenne live on or near the Reservatton. The 
commuidty of A^dand, Montana is the nearest communky to the Otter Credc tracts and Js bcated on 
dwToQgoe River adjacent todw Reservatton. Approximately 500 tribd members live to AsMaod. The 
current econonqr of the Reservation is primarily based on livestock productton; todivklud trtod 
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mendwis own an estimated 12 to 15 diousand head of cattie. The Tribe has approxknately 27.000 
acres of reservatton lands presently under cultivatton. the-vast majority of whtoh is dryland f^rmtog (Le., 
hay, wheat, bariey. and snmll grains). In addition to agriculture, dw Tribe has devetoped severd 
secondary sources of income todudtog constructton. timber harvesting, smaO busmess, light 
manufacturing, and castoo gamtog. The Reservatton provkles dispersed ouuloor recreaiton todudtog 
hunttog, fishtog. hikmg, horsebadc riding, and ptont and berry pthertog. Hunting on dw Reservatton by 
non-tribd members is not pennitted, 

Cod deposits from dw Fon Unton Foimatton, estimated at 16.3 bfllion tons, exist beneadi dw entire 
Reservattoa Severd cod leases on dw Reservation were canceled m 1978 by Coiigress.udw 
request of the Trflw, to respond to concems regardtog dw poiitieal, economto and environmentd 
soverdgnty of dw Tribe. Since that time, the Northem Cheyenne have overseen thdr energy 
devdopment cautiously. The Reservation does not have any known ofl or gas fidds. Hydrologtod 
resources on the Reservatton consist of surface water flow firom severd rivers and dwir assoctoted 
tributaries, and dw production of groundwater firom a variety of geotogic formations. The Tongue River 
and Otter Qeek watersheds Ito adjacent to the Reservation and are of concem to the Tribe. 

Indian Trust Assets (rTAs) are assets such as tonds or nunerals held to trust by dw federd government 
on behalf bf Indian tribes or indnddnals. The Department of dw Interior has an obligation to protect 
Indian Trust Assets and to conskier dw anttoipated effects on ITAs to planntog, decidtog, and 
Implementing actions by the federd government The ITAs klentified for dw Northern Cheyenne Tribe 
are dw Tribe's Reservation lands. Tbe Nordiem Cheyenne Tiibe also has existing water rights hdd m 
trust by the Umted States. These water rights todnde both surface water and groundwater rights 
needed for the protectton and devdopmem of the Reservatton. The Northern Cheyenne have ' 
suocessfidly negotnied a water rights compaa widi the State of Montana and own a significant amount 
pf water m the Tongue River Basin, todudtog a prindpd portion of the Tongue Itiver Reservoir. 

Craw Restfvation 

The Crow Reservatton is located west of the Nordwro Cheyenne Reservation and is further removed 
from the Otter Credc tracts. The Crow Reservatton boundary is common widi dw westem boundary 
of the Northern Cheyenne Reservation and is tocated primarily withto the Bighom River watershed 
vidiich is further west No forther descriptton ofdw Qow Reservation resource vdues or trust assets is 
needed to address dw issues associated widi dw Otter Qedc tracts. However, dw Crow Tribe codd 
be affected by compeikton to hs existmg cod mtoe if cod was devetoped m dw Otter Creek tracts. 

5. ConMQuences ofthe Prooosed Action and Altematives 

II 

_29. 



p 

c 
A CLASS III 

CULTURAL AND PALEONTOLOGICAL RESOURCE INVENTORY 
OFTHE 

OTTER CREEK STUDY AREA, 
POWDER RIVER COUNTY, MONTANA 

VOLUME I 

Prepared for 
Montana Department of Naturd Resources and Conservation 

BLM Fieldwork Authorization Number MT-020-04-445 

By 

David Ferguson and Garren Meyer 
With contributions by 

Jennifer Petersen 

Of 

GCM Services, Inc. 
1003 S. Montana Ave. 

Butte, MT 59701 

November 2,2004 

30 



State of Montana 
COAL LEASE 

AaiadidiiniaaM 

N- C-M03-IQ 
THIS IXASE te iMda and enicRd Into bcMeen dw Sute orMontana, hy and timwgli I B IBW^ 

acting Boaid oTLand Canuniirionen, heicinafler itiencd to as "Lcnor", and 

Ark Land Company 
I City Place Drive, Suite 300 
St Louis. MO o u t 

hcralnafter refened to as "Lcsaee", under and punuant to the auduHity panted Lesior by d* tenns and provisions or 
Title 77, Cbapler 3, Part 3, MCA. and all acts amendatory dieieerand supplementary thereto^ and all rules adopted 
pursuanl thereto. 

m s MtnUALLY UNDERSTOOD. AGREED ANDCOVENANTED BY AND BETWEEN TNE PARTIES 
TO THIS LEASE AS FOLLOWS: 

1. GRANTING CLAUSE. The Lessor, in consideration orthe rents and rayahies to be paid and die condltiom 
10 be observed as hereinafter set findi. does hereby grant and lease to die Lessee, lbr die puipose or mining and disposing 
orcoal and consmiciing all such works, buildings, plants, sinictuics and appliances as may be neoessaiy and conveniem 
to produce, save, care lbr, dbpose of and lemovc said coal, and fbr die reehmation thereafter, all the lands herem 
described as fellows: 

Land Located in: Townshm 3 Soi|it-. ^ i m 1? FfB County: Powder River 

Descriptbnorhmd: Section 26: All 

Tout number ofacres, more or less, 640.00 .belonging to , Common Sehoob Gnnt. 

All rights granted to Lessee under diis Lease are comlngem upon Lessee's compliance widi dw Montana Strip Mine 
Siting Act and die Montana Strip and Underground Mine Recbunaihm Act CTitle S2, Chapter4, Pans I and2. MCA)and 
upon Lessor review and approval of Lessee's mine operation and reclamation plan. The rights panted under diis Incase 
are fludwr subject to agency responsibilities and audioriiy under the provbions ofdie Montana Environmental Policy 
Act. 

2. EFFECTIVE DATE AND TERM. Hiis Lease takes effect on March IS, 2010 and is granted for a 
priinaiy term of ten (10) years and so long diereafter aa coal • produced ftom such lands In commercial quamities, 
subject to all ofdie l ams and conditions herein set fbith. A lease not producing coal in commercial <[uantities at dw end 
of dieprimaiyterei shall be termmated. unless the leased lands are described In astrip mine pel mltiwued under Seaion 
82-4 .SI , MCA, or in a mine site hicatian peimh issued under Seetion g2-4-l 22, MCA, pnor to die end of dw prhnaiy 
term, and dw lease shall not be terminated so hmg as said lands are covered and described under vaKd peimiL 

3 . LEASE EXTENSION. The Board of Land Commissioners may gram reasonable extensions ofdw prbnaiy 
term of dite Lease upon a showmg diet Lessee, despite due care and diligence, b or has been direcily or indirectly 
pievenied fiom exploring, devehipnig, or operattag thb Lease or is dueatened widi substantial economic has due to 
iidgation regarding thb Lease or another lease in die same strip mine permit or mine site location permh held by the 
Lessee, state compliance widi dw Montana Envbonmental Policy Act, or advene conditiom caused by natural 

4. RIGHTS RESERVED. LessorexpreHhr reserves dw right lo sell, lease, or odierwbedbpose of any 
interest or estate ta dw huids hereby leased, except dw mterest Gonveyedby diis Lease: provided, however, dwt Lessor 
hereto agiees duK subsequeiit sales, leases or o d w dispositions of any biierest or estate in the lands hereby leased shall 
be suojea to die terms of dib Lease and shall not fatterfere widi dw Lessees possession or rights hereunder. 
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5. BOND. Lessee shall bnmedblely upon die execution o f d i b Lease fiimish a surely bond in die amoum of 
S2,000, condftioned upon compliance widi dw provbions o f d ib Lease, or, m dw option ofdw Lessor, a cash deposit in 
dw amount o f S2,000, br an iircvocabta letter orcredii m a form approved by Lessordtenm upon an approved bank in dw 
same amounL A l l rentab, royahia and interesi musi be paid and all dbniibance must be reewmed todwsatbfketionof 
Lcssorprhirioreleaseofaiiybond. Additional bonding m y be requfaed, or reduced bondtog allowed, wtienewrLeswr 
detenmnes it b neccssaiy, or'sumdem, to ensure compliance with dib Lease. 

6. RENTAL. Lessee shall.pay Lessor anmally.taadwace, lbr each acre or fiactiondwrcof covered by d ib 
Lease, beginning wWi die date d ib Ijease takes efiect, an annual money rental ofS3.00 per acre. Rentaltemuaresubileet 
to rea^ustment as provided m Paragraph S, but in no case shall h be less dian two (2) dollan per acre. 

7. ROYALTY. IjesseeshidI pay Lesior in money or mktad at IJCSSOI^ option a nqralty on every dioit ton 
(2,000 pcunds) o f coal mined and pradiioed.during dw term pf tins Lease,- caleutated iqion dw f.o.b. mfaw price o fdw 
coal prepared far shipment, including taxes based ori producHiw or vahw. LessceshaIlpayaroyahyofl2.5Miiponcaal 
lemoved tgr sdip,- suiftee. or.aufer mmhig Aieduids, ami a royahy'Of iOH-fbr coal removed by undergrourio mbiing 
nwdwds. Rbyaby terms are sub jM tb review and icatQustnicnt as provided hi Paragnph 8, M t in no case riiall dw 
royal^ for dw ooal-ainied be l e u d m ten (10) peicem o f dw f.oJ>. price o f a ton prepaied far shipmem. 

a READJUSTMENT O F RENTAL AND ROYALTY TERMS. U w Lessor reserves dw right lo readjust 
dw rental and royahy tenns o f d ib Lease to reflect fldr. maiket vahw at dw end o f die primaiy teiin o f ten (10 yean) and 
at dw end o f eadi five (3) year period dwreafter i f dw lease is pndueuig coal b l comnwreU quandths. 

9. pPFSETTINC PRODUCTION. TheobUgttkmof Lessee to. pay royaliica under dib Lease niay be 
reduced by dwBoard'fiir coal produced fiom aiv particular tnwt whhin dw Lease uponashowtaig by Lessee to dwBosrd 
dwt dw coal b uneconomical 10 mine at prevailing market prices end operating basts unless Lessoi^ royalty b reduced. 
Under no ebcufflstances may Lessort royally be reduced M o w ten (l<0 percem o f dw coal produced and sold f.o.b: dw 
mbw site, prepaied far shipineni, itwhidbig taxes bued on production or value. 

IOL LESSOR N O T i n C A T I O N AND R E P O R T S . Lessee shall notify Lessor prior to dwcommenocmentof 
eny prospedbift exploration, devehipmem or pinductlon operations. As soon as any mfaikig operations are conunenced, 
LMsee n a i l sabmft to Lessor, on or befbre dw last day o f each mondi, a royalQr report and paymem eoverng dw 
precedfaig calendar mondi, which repon shall be ta such fimn end faichide such faifimntion as Leaor shall pnsoibe. 
Upon request. Lessee shall also flonbh to Leaor, repons, phns, and BWps ihowuig exphmtioa data, devehipment woik, 
improvements, amoum o f leased deposhs mmed, contracts fbr sale and any odwr tammatHm whh respect to die land 
leased which Lessor may requfae. Lessor^ point ofconiact ftir al l matlen related to d ib Leese b: 

Departmentof Natural Resources a Conservation 
Mfaierab Management Bureau 
P.O. Box 201601 
1623 Elevendi Avenue 
Heleaa,MT 39620-1601 

Lessor wi l l notify Lessee ofany subsequent change m ponit o f contacL 

11. INSPECTION. Representatives ofdw Lessor shall at all times have dw right to enter upon ell pans ofdie 
leased prembes ftir die puiposes o f inspection, exammation. and testing dial dwy may deem neeesiaiy to ascertain dw 
condhioa o fdw Lease, dw pioductkm of coal, and Lessee^! complfamce whh its obligations under dib Lease and to 
review dw Lessee's records retating to epeiatkuis upon and adminbirarion o fdw lease premises. Representatives o f 
LesMir shell abo, at all reasonable houn, have ftee access to all books, accounts, records, engtaecrfaig data, and papen o f 
Lessee faisofhr as diey contam tafbnnation relating to dw production of coal under d ib Leese^ dw price obtained dwrelbr, 
end dw fair market value of lhe pioduclfam. Lessor shall abo have ftee access to aveements relating to pradudhm o f 
coal under d ib Lease. Lessor may copy at its own expense sny book, account, record, engnwering dtfa, papers, or 
ageei i ie i i is iowhichhhasaccesipwiuamtothbpsiapaph. 

12. CONFIDENTIAL ITY. Lessor epees diat Lessee may request any materiahobtafaied by Lessor puisuent 
to d ib Lease be desipwted as confidential. Lessor shell agree to keep any inftmiiation so desigpsied nrictly eoimdential 
i f Lessor deteimnws dial eonridenliaiily b not unlawfliL Further, dw parties agree diet dw infonnation Leuee b obliged 
to provide puisaam to dus Lease b onfy dwt mfimnation relatuig to dw reasonable administration and enforcemem by 
LHSOT oflhe provisions o f d ih Lease and loae law. 

13. ASSIGNMENT. Thb Lease may not he assigned widuwt dw prior approval of Lessor ta writing. 
Assignments must be made ta accordance widi any statutes or admuibintive rules pertaining to assignments m eilect at 
dw time o f assiffiment Each Lessee executhig d ib Lease, or acceplbig an assignment of an'tateresi in d ib Lease, b 
Jointly and severally liable fbr all obligatians attributable to dw entire woifctag tateresi under this I.ease. Assigjunenb 
nwy not ex i nd die exp in tnn dale of d ib Lease. 

14. C A N C E L A T I O N . LesseemaysuirenderandrelinqubhdibLeasebygivuigwritienimicetodwLessorat 
least difaty (30) days prior to the anniversary date o fdw Lease. It b undemood and agreed dwt dw Lessor hereby 
reserves dw right to declare d ib Lease foifthed and to cancel dw same duowh dw Board o f Land Commbsionen upon 
ftihire o f Lessee to folly dbcharge eny o fdw obligations provfaled hereta, after written notice fiom dw Departmem and 
reasonable time fbwd and allowed by It to Lessee for dw perfbimanee o f any undertaktag or oMigition specified ta such 
notice conceming which Î essee b i n default. Lessee, upon wrhtenq)pllcatMndwrefor,shallbegnniedahearfaigonaiiy 
notice or demand o f dw I>epariment befbre die Lease msy be dectaved fbrfeited or cenceled. 

^5. SURRENDER O F PREMISES. Upon dwiemtaet ionofd ib Lease ftir any cause. Lessee shall sunender 
postessmn of the leased prembes to Lessor, subject to Lessee^ right to re«i ier ( I ) for dw puipose of removing all 
maAhwiy and unprovetnents belongnig to Leasee, hereby annled at any tbne whhta SH (6) mondis after die date o f such 
lennfaMtion, e x c ^ diose taiprovcmeMs as are neeeasaiy lor die preservation o f dw deposit and access to dw deposit, 
which faiquovements shall become dw prope i^ o f Lessor, snd (2) for dw purpose o f eomplybig with Stale and Federal 
bws adopted punuant to die police power o f Stete or Federal govemment I f any o f d w properly o f Lessee b not 
removed fiom dw leased premises ss herem provided, dw same shall be deemed lorfehed to Lessor end became hs 
property. 
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16. PROTECnONOFTHESURPACE,NATURALRESOURCES,ANDIMPROVEMENTS. Lessee 
agrees to lake such reuonable steps as may be needed to pievcm operations fiom unnecessarily: (I) caustag or 
contributing to soil erosion or damaging any finage and thnber growfa dwreon; (2) danuQing crops, induding forage, 
timber, or improvements ofa surface owner; or (3) damaging range improvements whedwr owned by Lessor arbyl ts 
giazfaigpenitiiteesorlessees. ThelesseeshallnotpolluteordepleiesurftceorBaundwatertacxcessofdiosefanpactsto 
water allowed by Slate or federal law or pennft. Upon any partial or total reltaquishmem or die caneellathin or expfaitfam 
of dris Lease, or at any odwr time prior thcRlo when reqidred by Lessor and to dw extent deemed neeeisaiy by-Lessor. 
Lessee shall fill any sump holes, dhches'and odwr excavations, remove or cover ell debris, and, so fbr as reasonably 
possible, reclsun die dbluibed area lo a condhion ta keeptag widi die concnt ofdw best benefidal use; tacluding dw 
removal of stiucMies as and ifrequired. Lessor may prescnbe-dK steps to be taken and reclamation to be inade whh 
resped todw tand and hnprovements dieicon. Nbdihi^ io dus sedion llmhs Lessee's obligation to comply whh any 
applicable stsle or federal taw, nile, regulation, or peimiL 

17. TAXES. Lessee shall pey when due ell taxes tawfolly assessed and levied upon taipiovenwnti, output of 
mtaes, or odwr rifhts, pioperty or asaels of dw Lessee. 

Ig. SUCCESSORS IN INTEREST. Each obligaiHm hereunder shall extend to, and be buuling upon, end 
every benefit hereof shall taure to dw heiis, executors, adminbtiaioii, successon and assipis ofdw lespedne parties 

19. COMPLIANCE w r T H LAWS AND RULES. "Hib Lease b sulijeci to fiodwr pennhlfaig undar dw 
pravbhinsofThle7S or 82, Montana Code Annotated Lessee apees to eomply whh all appliceble laws and ndesm 
efled at dw dale of dib leaM, or which may, ftom tune to tbne, be adopted and which do not unpah-dw obligations of 
dib lease end do not deprive dw Lessee of n exbting propeny right lecognbed by taw. 

20k WATER RIGHTS. Lessee may not tateiftre whh any exbting water right owned or operated by eny 
person. LesseeshaliholdLessorhaimlessagatastdlclaims,fawludtaganaineyfees,ftirdamagesctataiedbyaiqrpenon 
asserting kuerferenee whh a water light 

21. MINE SAFETY. Lessee agrees to operate dw mfaw in eccordanee wfth mles promulgated by dwMtae 
Safely and Heahh Adminbiration for dw healdi and safety of woiken and emptoyees. 

22. WASTE PROHIBrTED. All mining operattans shell be done ta good snd workmanlike meaner in 
eccordanee widi approved mediods and practices using such medwds to insure dw extraction ofdw greatest amoum of 
economically mbiable and saleaUe mfawnl, having due regard fbr dw prevention of waste ofdw minerab developed on 
die lend, dw pralectioo of die environmem and all natural resources, dw preservation and conservatfan of die property fiir 
Allure use, and fbr dw heahh and safety of woriwn and employees. 

23. SURRENDER O P DATA. Allgeologicaldatapertainfaigtodie leased prembes, fawluduigrcpans, maps, 
logs and odwr pettnieni data regsidtag tnist resources shall be ghwn to dw Lessor upoo sunender, leimination, or 
expbation ofdw Lease. Lessor may refiise to rdeese bond mtil sunender ofsuch data todw Lessor. All drill core 
unused or undamaged by lestmg shall be saved. Upon sunender, tennmathm, or expbation ofdw lease. Lessee shall 
contact dw State Geologbt, Montana Bureau of Mines and Geology, Butte, Montana, lo determine ifsuch drill core b of 
Hiterest to die Sute Ceologbt fordw drill core library. AnydrillcoredetenntaedbydieStaieGeologbttoheof interest 
shall be forwerded by Lenee, et Lessee's cost, to dw drill COR library. 

24. WEEDCONTROU Lessee b responsible for conttolling noxious weeds on dwiessed prembes and shall 
prcvem or eiadicale dw spread of mMfaws weeds onto land adjonring dw leased prembes ta consuhation whh any hical 
weed conlrol board. 

25. SURFACE OWNER AND SURFACE LESSEE RIGHTS. Lessee shall notify die surface owner, if dw 
surfiwe owner is not die Lessor, and any surfbce lessee ofdw location ofany facilhies or access roads oo the leased 
premises prior to dwir construction. 

26. DAMAGES. Where Lessor owns dw surface estate above dw leased prembes. Lessee shsll compensate 
Lessor or Lessor's surfhce lessees or permittees for all damages to audiorized unprovements on dw leased premises, 
tacluding penalties eiid charges assened by dw FSA on CRP lands, as a resuh of LessecJ^ piospeciing. exphmtan. 
development or mtahig opentions. AH such demages will be assessed by and paid dhccdy todw Lesior. Lessee shall 
also make ell payments requued by law to surfhccownen and lenees if Lessor b not dw owner of dw surfue estate 
above dw leased prembes. 

27. INDEMNIFICATION. The Lessee shall protect, defend, and savedw Lessor, its agents snd emphnees 
hannless ftom and against all claims, Itebilities, demands, causes of aeltan, and judgments (tachiding dw cost ofoefense 
and reasonable eitoraey foes) arising in fbvor of or asserted by thbd paities on accouM of damage to propeity, penonal 
bguiy, or deadi, wMch tajuiy, deedi or damage, ta whole or ta part, arises out of or in any way resuhs own dw ncgligcnt, 
wanton, or wiilfol ads or omisihins ofdw LcHce, hs contncun, agents or subcontractors. 

18. SPECIAL CONDITIONS. 

(A) DILIGENCE. The Lessee hereby commits toe woric program on dw Otter Creek Aree Coal Tkads 
whh a mtafanum expendihire of S2.0 milltan per lease year, for a period oriive (S) yean followfaigdw date 
dib Leese takes effed. and at least SSOQ,000 per lease year dwreafter. For die poposes of dib Lease 
commhmeni. the OtterCreek Area Coal Tkacta taeludes all Snie and non-State coal hicated whhin dw 
areas Mentifled as " T r e d r s 1,2, and S 'ondw attached Exhibit A. Widita 120 days followfaigdw end of 
each lease year.dw Lessee shall provide Lessor an accounting of Work (as later defined) perfirnned on dw 
Otter Credi Area Coal Tracis for such base year. Any amount ta excess of dw mtafanum expenditure 
amount b referred to as dw "Excess AmouM" and aay shortfall b refbrred to at dw "Shortfall Amount." 
Whhta 120 days foltowing die end of each lease year, dw Lessee shall pay to ticsser dw amount, ifany, 
equel to dw ShDrtfall Amount fbr such lease year, less dw sum of dw Eiwess Amounts for all prior lease 
]rean (to dw extetit such Excess Amounts have not been prevHwsly applied egafaiM a Shortfidl Amoum). 
For puipusea of calcutetfaig dw minbnum expenditure; dw Lessee nuQf only include costs lbr work dfaecdy 
attributable todw Oner (Seek Area Coal Tnets. Woritlo be perfonned on dw Oder Creek Area Coal 
Tkada may tachide, whhom lunitation, envuannwntal baseline studies, exploration drilltag. Initiation of 
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pemhiiiig and al|petmitttag aeitans, aequbhion of surfbce rigfHs and aoeess rights over or to dw Otter 
Creek Area Coal TracB, tide cumive acttans, maiket studies. conqMling mfaw economics, preparation of 
feasftiilhy studies end aity odwr vnifcs, study or yerifiaUe thbd party expense requned to oomniaice 
opereiions fordw mining ofcoal on dm Otter Cieek Area Cod Ttads(GOlledively,dw*Woik''). The 
ecGOMitbig of Woric docs nol include payments made n non-Slate Lesson fbrshonfidb ta walk prMram 
enenditurea. ta die event any of dwf Woifc b oanducied by Lessee's empkyees, dw actual verifiable 
sauries, weges and penonal expenses ofLessee's emptoyees eWwr wiipoiarlly or pennaiwidy naifftd to 
dw developmem end opcniion of dw Oner Ckeek Area Coal Ttacb may be induded m die mintaium 
expendhuie. Lessee shall not tachide eny bMemsl overhead of aity nahoe in calcutetingdw mtafanum 
expendltureL Ifhteenticqiaied diet dw Woric eenduded by Lessee's emptoyees will exceed SOH ofdw 
mtafainim expenditure; dw Lessee will seek Lessor's approval for such emounli over SOH. In addhion, 
laxesandassessmentsLesseepeysshallnotbemdudedtacaleulatingdwmtafaniBnaipendliure. Coptesof 
all analyses, data and odwr tafiuToation produced 01 eompUed as a nsuhof Lessee's WDifc program on dw 
Oner Qeek Area Cod Tracts will be piovided to Lessor whhin 120 days after dw end of eadi lease year. 
However, such analyses, data and odwr tafiirmadan sbbnuned to Lessor shall be sulject to dw 
confidentiality praviniis of taapaph 12 and 77-3-308, MCA. 

(B) SETTLEMENT AGREEMENT. After dKconchisum of any exphirdkinopcnifams and befbre 
conducting any mfaunt censtradian or odwr operations on any pnthai ofdw Otter Greek Area Coal 1>acB 
(suvly and collectively "OpcndHins"^ the Lessee or its sgems ta dose consuhation widi dw Northem 
Cheyenne Tr ibefTr ibOi >hall develop and sbbmh fiir epproval to dw Lesior, obtain LesMr spproval of, 
and dienalter hnplement die five written Operating Ptans as derailed ta dw attached Exhibit B oTdie 
Setdement Agreement dated Febnaiy 19,2002, bcterecn dw Lessor snd die Northera Cheyenne T^ibe. 

29. NON-WARRANTY O F TITLE. Regardless ofaity ofdw above provistons ofdib Lease, acual or 
bnplied. die Stale of Montana does nol wanant thie to hs tands. 

IN WrrNBSS WHEREOF, dw parties herdo set dier bends and Lessor has ceused dib agreemem to be 

executed widi dw official teal ofthe Shde Board of Land Commisioncn on dib day af APR 2 0 MlflL 2010. 

THE STATE OF MONTANA ARK LAND COMPANY 
Lessor Lessee 

r Its State Board of Land Commissfamen _ ._ . 

"» / ^ i f ^ t r T 

OIR 
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EXHIBITB 

Afier die oonchisipn of any o^kHatioo cfpendona and before eonducdng any nuning. 
eonslniction or odier iqieatioDS ofi any portion of die btler Ciedc Tracts 
"OperetSaaiT), die prcgect operator m close consaliation widi die Nbidiein Gheyenae Ttijie 
Cl i r ibO. diall develop and Mbmit for qipcoval to dw Montana State Board of Land 
Commissioners ("Boanl'^, obtain Board a|q>roval Ot, and flioeaftBr irapkBoeie, die folloivbg 
writiai Operating Planst 

1. Enpfaqmeiit Pltognuik A written EnQiloyment IPipgram designefl to provide 
meaningfol and substantial anirioynieiit opporttmity m OpoationSi widiont any pteferences or 
qiiotaik 10 enrolled mendias of fodenOy^eecignized b ^ a n Tribes vAio resided on or near die 
Moittion Qieyeaae Reservation daring tfae one-year peridd preise^g fluar tpplicatitm for 
eapfoymeni C'bdiana") and to non'bdians who lesidBd on die Reservation, in die off-
Reservation canmimities of Ashland or Bimey, or ui Powder River Gounty daring die one-year 
period precedmg their qiplication for enqiloyment fXXhor Locid Re^dentO* «> die extern such 
Lidians and Qttier Local Readeots are qoafified and available and reside no mwe dian SO n a d 
mfles from dw Operations. The Enybymeot Program shall addrpsa recruitment, traunn^ hiring, 
promotion, reductioos in woilcforee and tennination for caiise, in all eategofies of enipleynwnt. 
and aban inchide: 

Progcanu for recmitmem of bdians and Other Local Residents, 

b. 

supervisory poshians. 

Progranu for fiainiiig Kodians and Odwr Local ResideotB, inchiding enlry-
fovd tndnmg, bo'difrjdb tiahnng, and tnining for idvancement into 

G. IVesavation of die project operator's andioriiy to establish reasonable, 
even-handed and job-validated tnuidng programs, employment criteria, 
and work rules for all pnjeet employees inchidmg Im^ans and Othor 
Local Reridents. 

B-i 
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d. Woricsbi^n for odwr project wnkfoice to develop an awareneasof 
relevant, hntian coitweaBid concems and an undnatanding.of die need for 
aim rBi|ttircuteOfs df nw EfBployttieiit nOfftm, 

e. A reqidieowiit. tfaitt jcootiwston and aubcuutmctns engaged in Operations 
assimw aiid comply'ivifo all :tanm and condhions of die .EmptoymiBnt 
PtOgmm reOsonabbr adaptajbleto diidr o«m dq i lby^ 

C Notification to any involved labor union of dw existoiee ofdw 
Empbymeat Plro^am and the pngect qwrator's duly and faitent to abide 
Iqr its terms, and aeebmmodation o i ib6 .Enqih^ment Program b any 
union collective bargabing agreement oov«bg Operations. 

I 

g. Enqilo^neiit by die project operafor of a FacUitalm', who shall be a 
qualified add available eUOUed bember of the Tribe approved by dw 
Northeni Cbeyemw Tjnbai Council and apeqitiriiile to ttw progect opetatori 
wiiose principal and primary dtttiiBs shall Iw to: (a) serve as liaison 
between dw pnyect operator and the Tribe with respect b dw 
Enqiloyment Program and dw Conbactiog Program establidwd under 
section 2 below, (b) assist ia focilitafing dw successfid fanplementation of 
the Employment Pngrun and Contractmg Program: aod (e) assist in 
resolving any problems which may arise b implementing dw Emptoyment 
Program or Conliaeting Progijun. 

h. A board of Admbiatiatois, consisting of eijuai numbers of Administraton 
separately designated, by dw Tribe and dw prcgect Ofwrator, whidi d id l 
monitor eompliafice widi and serve as a forum to 4liscu88 and resolve by 
agrttmcat any disputoa regasdbg die interpretation or hnplementation Of 
foe Empk^ment Pngtsan br dw Comracting Program. 

2. CoBlnwttagPiograia A written Contracting Program designed to provide 
meaningfol and substantial oppoitimi^, without preforeoces or quotas, to qualified and avaibble 
buauwaaea mqoiity-owbed and conitoiled by dw Northem Cheyenne Tribe or its maribers 
fTribal ContrB6torB*0> b obtam contracts and suboontracta for services or goods b dw ccmduei 
of Operations at oonqwtitiyepricea^ llwOMittactinigPMgtam diall inchide: 

B-2 
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a. A certificatioiiprpGedare under wbcb a bunness entity ajiplying for the 

status of Tribal ContiactDr must aedr certification fiom tfae Administrators 

b liw following two respects: 

i. asnujoa^-ownedpdcontibUedbydwTribearTflbdMeinbas} 

•and 

ii. - as cqwbb of oompeteritty providing particalar tinds of contiact 

Minneesot goods. 

b. Notioe to cettified Tribd Cotttractata of Operations contracts and 

subconlniBts to be awarded fiv wfaidi they a n qudified. 

c A requirement diat prcgect contiatiton and subcontiactorB bvoived in 

Operations assume and toinfiy widi d l tenns and coiiditions of dw 

Contracting Program reaaondily adqitable to dwir own project conlrBcting 

activities. 

3. On-Reservalton Cendaet A written On-Reservation Ctrndact Program 

designed to eocoorage enqiloyees and tiucken bvohwd b Opeeations, vdule on dw Northem 

Cheyenne Reaervatiop, to comp^ widi d l retevant standards of coddoct generally applicable to 

Northern Cheyenne Tribd membeis on dwResetvation. 

4, EAvlronineBtal Mdnttorbg. To (he extem not bdependendy required by 

qipUcable federd or Stab environmentd law or regulations, a written Environmentd 

Monitoibg Prograin for staie-of-die^tt monitoring of air qudity, visibility, water qudity aod 

biologled resoiircea on dw Northem Cbeyemw Reservation whidi nray be affected adversdy by 

Operations, iAGbdbg; 

a. Baseline motliUirbg for at least one year befoK dw imtiation of any 

suifiwe disturbbg Operations. 

b. O^ngoingiDOnitoiiiig thereafter dirouglioiit the conduct of Operations, and 

diereafier until dw completion of all- requued reclamation oo the' lands on 

wfaidi Operations were conducted and the release of d l related 

reclamation bonds by regohdory t^enciies. 
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c. Uraining and empbyment of qualified and available bdians to assanw 
tespgnsibili^, to dw fidlest extent feasible^ for dw operation of the 
monitoring programs on di4 Reservation, 

d. b addSSoiii foU- compliance by flw projecr operator wifii d l aj^licable 
fedetaiand State entvironmental hnivtt iaid isgnbtiona. 

I 

S. CbNaQral Resonreest To dw exteat not bdqmidently teqaired by 
applicable federd or Sxafe law or iqiulationS) a written Cultnrd Resources Program dedgned to 
avoid disttnbanee or damage to Nordwm Cheyenne historie. ctiUbal, tefig^us and burid ntes or 
items, includbg plants haviitg culbrd or leligbas significance, b dw conduct of Operations, 
including: 

a. AprOgramcarriedoutbtonsultationwifodwTiibe, to identify, record, 
and protect, b accordance widi Nbtdieni Cbeyemw standaids and 
protections, all Northern Ch^enne bsioric, CldtUFal, religions and borid 
sites on die buds covered by dw Lease. 

b. Re-biuial, b consultation widi dw Tribe and b accordance widi all 

Nocdietn Cheyenne standards, of d l Northern Ch^enne human remdns 

and fimoaiy objects jeopardized or distuibed by Ofwrations. 

c. b addition, foil compHance by the project operator widi all applicable 
foderd and Slate laws and regdations diat protect Northem Oiqenne 
historic, culturd and leUgioas bterests and vdues hnplicated by 
Operations. 
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DESCRIPTION OF TRACTS OFFERED 
ALL TRACTS ARE LOCATED IN POWDER RIVER COUNTY 

The Depaitment is offering the'following fbuiteen state land parcels as a package, although separate leases will be 
issued for each tract., Recoverable coal reserves for the fiiutteen slate huid parcels is eslimated to total S72.3 million 
Ions. Yoiir bid will be a total annount offered oyer and above the first year annual rentals as an up-front, one-time 
only, bonus.paymenL 

1. Township 3 South, Range 43 East, Section 26: All - containing 640.00 acres,, more or less; 

2. Township 3 South, Range 45 East, Section 34: All - containing 640.00 acres, more or less; 

3. Township 3 South, Range 4S East. Section 36: All - containing 640.00 acres, more or less; 

4. Township 4 South, Range 4S East, Section 2: Lots 1,2, -3,4, S2N2, S2 - containing 637.48 acres, more or less; 

5. Township 4 South, Range 4S East, Section 6: Lots 6-17 (inclusive), SE4 - containing 62S.71 acres, more or 
less; 

6. Township 4 South, Range 45 East, Section 8: Lots 1 - 8 (inchisive), E2 - containing 589.30 acres, more or less; 

7. Township 4 South, Range 45 East, Section 10: E2W2, E2 - containing 480.00 acres, more or less; 

8. Township 4 South, Range 45 East, Section 12: All - containing 640.00 acres, more or less; 

9. Township 4 South, Range 45 East, Section 14: Lots 1 • 8 (inclusive), W2 - containing 550.39 acres, more 
less: 

or 

10. Township 4 South, Range 45 East, Section 18: All > containing 640.00 acres, more or less; 

11. Township 4 South, Range 45 East, Section 20: Lots 1,2,3,4, E2, E2W2 - containing 587.40 acres, more or 
less; 

12. Township 4 South, Range 45 East, Section 22: W2W2, E2SW4, N2NE4, SE4NE4 - containing 360 acres, 
more or less; 

13. Township 4 South, Range 45 East, Section 24: Lots I - 8 (inclusive), W2E2, E2W2 - containing 593.34 acres, 
more or less; 

14. Township 4 South, Range 45 East, Section 26: All - containing 640.00 acres, more or less. 
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FiflEPflOOF 
FILE 

Coal Mining Lease 

y THIS COAL MINING LEASE (die "Lease") dated as of die ̂ ^ day of 
/VAl/AMfae^ . 2009 (die "Lease Date"), by and between Great Nordiem Propeities Limited 
Partnership, a Delaware limited partnership, widi an address at 601 Jefforson, Suite 3600, 
Houston, TX 77002 (hereinafter "Lessor") and Ark Land Company, a Delaware corporation, 
widi an address at One CityPlace Drive. Suite 300, St. Louis, Missouri 6300S (heremafter 
"Lessee") (each a "Party" and sometunes hereinafter referred to as the "Parties"). 

WITNESSETH: 

WHEREAS. Lessor owns and controls certam cod and suiface properties located within 
a certain area in Powder River County, Montana oudined on die map attached hereto and made a 
part hereof as Exhibit A (die "Otter Creek Tracts Area"); 

WHEREAS, Lessor owns and controls tiw coal and surface properties within dw Otter 
Creek Tracts Area more particulariy described on attached Exhibit B (die cod and surface 
properties so described, togedier, the "Leased Premises," and die surface properties so 

-described, sepoiatcly. die "GNP Surface") aiid iiiuie paiiicularly identified on die map aiiatihed 
hereto as Exhibit C. 

WHEREAS. Lessor desires to lease to Lessee, and Lessee desires to lease fiom Lessor, 
all of die Leased Premises pursuant to and in accordance widi the terms and conditions of diis 
Lease. 

NOW, THEREFORE, for and In consideration ofthe premises, die mutual promises 
contained herem and odier good and vduable consideration, die receipt and sufFiciency of whicb 
is hereby acknowledged, and intendbg to be legally bound, Lessor and Lessee hereby agree as 
follows: 

SECTION 1. LEASE FOR COAL MINING PURPOSES. 

b consideration of die terms, conditions, and stipulations set fordi to be performed and 
observed by Lessee, Lessor, acting on its own behdf. and with the intention of exercisbg any 
rigiht, option or power held by it relating to the Leased Premises, does hereby demise, lease and 
let to Lessee, all of its right, titie and interest m and to dw Leased Premises, includbg. widiout 
limitation, dl of its right, thie and interest b and to die cod m. on and under the Leased 
Premises, for dw puipose and with die exclusive right of exploring for, devdopbg, delbeating. 
minbg. processmg, transporting and marketing such cod (includbg without limitation all 
substances commingled or produced b association widi cod, except and to die extent diat such 
of diose substances as have been previously reserved by or granted to odiers). All rights, tiUes 
and interests in and to die cod or suiface properties located widib die Otter Creek Tracts Area 
now owned or hereafter acquired by Lessor shdl be deemed bcluded in the Leased Premises and 
such surface propeities included b die GNP Suiface. 

Subject to die Ibiitotions set foith b diis Lease on the mediods of minbg. inducting 
diose set foith b Section 6, and to the extent necessaiy, convenient or useful b dw nunbg, 
excavating, processmg. tronspoiting and marketing any of die coal ccintdned b , on or under die 
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Leased Premises. Lessor hereby grants to Lessee the right to nune, remove, transport, {nocess 
and market dw cod, and all odwr substances oommiii^ed or produced b assoidation dierewidi 
(except and to tfae extent diat such of those substances as have been previoudy reserved by or 
granted to odieis), in, on, or tmder dw Leased Piemises by deq>, strip, smfooe minbg, lugfawall 
mining and any cither mefocid of minbg now or hereafter developed (exa^t diat Lessee shall not 
mine any cod by the auger mediod), togedwr widi any and d l necessaiy or convenient mining 
rights, easerhents aiul privileges with respect theretp which are owned or controlled by Lessor, 
including, but nbt limited to, tfae fiee and unimemiplBd right to (i) disturb, lepiove and utilize so 
miic^ of dw GNP Siuface as is iwcessary, useful or convenient fi» Lessee's operations; Oi)use 
sand, water, and gravel on dw Leased Premises; (iii) divert water courses; (iv) constmct and 
operate b and under dw Leased Premises tramways, roadways, haulways, water dramage 
courses, cod slurry pipdines, silt ponds, dams, sidetracks, switches, substations, buildbgs, 
processmg plants, tipples, and any odwr improvenients or stiuctuie^necessary or convenient fbr 
die mining, storing, processmg, m i shipping of cod on and fixim the Leased Premises or any 
odwr properties; (v) haul, without charge, rent, or roydty, men, supplies, materials, and cod, 
incbdbg cod mined firom Odwr Lands (as heiebafter defined), over, across, under, and dirou^ 
dw Leased Premises; (vi) deposit on the GNP Surface any and all slate, cod refuse, water, 
overinuden and odier materials lesultbg from or produced b connection widi the mining or 
processing of the cod on the Leased Premises or Odia Lands (as herdnafier defined); and 
(vii) make sudi odier use of dw Leased Prenuses as shall be convenient for mine pennitting or 
for exploring for, developmg. ddbeating. minbg, transportmg, storage, processing, maiketbg 
or disposbg of sdd cod, cod refuse, and byproducts fiom the Leased Piemises and Other Lands 
(as heiebafter defmed), all widiout any lidiility fiir damages to the surface, otfaer strata, tunber 
or odier minerd dqiosits (except as expresdy provided hereb). In connection vrith die exercise 
of dw foregomg rights, interests and estates, to die extent diey are owned or controlled by 
Lessor, Lessor hereby pennaneody and inevocably wdves (i) any ri^t it o u ^ have to 
subjacent or laterd support of any strata or surface ovw, under or aroimd dw Leased Premises, 
(ii) any prohibitio& of any kind against mining widib any specified mininmm distance of any 
boundary Une beitweoi die Leased Piemises and any adjoining properties, and Gii) any 
prohibitbn of any kmd against distuibbg die Leased Premises or odwiwise conductmg mimng 
operations withm any specified minimum distance of any occupied dwelling or odier 
inqirovement of any kind on dw Leased Prenuses. Lessor shall execute documents eyidendDg 
all such waivers tqion request by Lessee; provided, however diat die foregobg wdveis shdl not 
rdeaseLessee from liability for any damage caused to any occupied dwdlings by Lessee's 
operations. The waivers specified hereb nwy be transfened by Lessee b connection widi any 
pennitted tiansfer of this Lease and for such puiposes shall be deemed to run widi die land. 
Lessor grants only such minbg rigfats and privileges, as set fpith above b diis paragraph, as it 
owns, controls or possesses m connection widi dw Leased Premises. 

SECnON 2. RESERVATIONS AND EXCEPTIONS. 

There are hereby expressly excepted from this Lease and leseived to Lessor tfae fiDllowmg 
rights and privileges m and respectmg the Leased Piemises: 

a. the right to enter upon die Leased Premises, and to drill, bore, excavate, cut, 
remove, develop, store, and market (or to lease or license to odieis sdd rights), d l timber and 
mmerals other than cod; 
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b. the right to construct and cipeiate rdlroads, roads, structures, and appliances 
which may be necessary for die removd or processmg of sucfa timber and minerds other dian 
cod, or to serve odier prt^wities of the Lessor; 

c. tfae light and privilege of leasmg to tenants dw GNP Suifiice for the purposes 
of occupying, faimbg and ranching dw GNP Sutfoce or of constinctmg diereon such plants and 
appliances as may be needed for die removd or processmg of tunber and minerals odier than 
coal or for any other purpose; 

d. die right to grant and convey from time to time to any dectric (x odwr power, 
pipelme, gas, oil, minbg, raibxiad or other conqiany, so much of die Leased Premises as may be 
required by such company or companies for rigfats-of-viray; and 

e. d l odwr ri^its, privileges, estates and interests not specificdly granted, 
demised, leased or let to dw Lessee under diis Lease. 

Provided, however, diat dw rights and privileges hereby m diis Section 2 excepted and 
reserved shall be subject and subservient to Lessee's ri^its under diis Lease and exercised by 
Lessor m such manner as to not bterfere with, encumber or render more cosdy or difficult dw 
exercise of Lessee's rights hoeunder. The bteaticm of die Parties is that dw (levelopment and 
mbiiig of cod shall be die primary and dcmiinant use ofdie Leased Premises and dl other uses 
shall yield dioeto. Should dw exercise by Lessor of die rights and privileges provided for b this 
Section 2 be deemed by Lessee, b the exercise of its reasondile discretion, to bteifore widi, 
encumber or make more costly die exercise of Lessee's rights hereunder. Lessee may provide 
notice to Lessor and Lessor shdl immediately undertake commerdally reasonable efforts to 
remove such bterference or encumbrance. 

S E C n O N 3 . TERM. 

3.1 Primary Term. Hie initid term of diis Lease shdl be for a period of 10 yeais from 
tfae Lease Date (the "Primary Tenn"). If, at the end of the Primary Term, coal is bemg 
comniereially produced on a contmuous bads (as described bebw) from any imrt of dw Leased 
Piemises or fiom Other Lands (as heremafter definecO, then the tenn of dus Lease shall be 
automatically extended and shall continue for so long thereafter as such cod is being 
cominerddly produced on a contmuous basis. For tbe puiposes of diis Lease, cod didl be 
deemed to be produced on a contmuous basis from die Leased Premises or Odier Lands (as 
heremafter defmed) unless and imtil a peridd of six (6) months elapses during whicji diere is no 
commercid production of cod from tfae Leased Premises or Odier Lands. 

3.2 Extension, ff, at die end of the Primary Term, coal is not bdng commerddly 
produced on a continuous basis from any part of the Leased Premises or from Odwr Lands but 
die Lessee is tddng Commercially Reasonabte Steps (as defined bdow) toward die devdopment 
of cod fiom tbe Leased Premises or from Odier Lands, dien no later than 90 days prior to dw 
end of the Primary Tenn, Lessee shdl have die ri^ (exercisable at its option by written notice 
to Lessor) to extend die Primary Term for one (1) adclitiond period of two (2) years (tbe two (2) 
year period, dw "Extensfon")_tmder die same tenns and con^ons provided hereb by paybg 
Lessor an extension fee o f | ^ H I H P ^ " ^ ' ^ extensbn fee shall be pdd at dw tune Lessee 
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exodses its opticm to extend tfae Primary Term and shall be non-refiindable and non-recoupable 
against the Advance Afinimum Roydty payments or dw Base Royalty payments to be paid under 
this Lease as provided bdow. 

ff, at dw end of tbe fittension, cod is being commercially produced on A continuous basis 
(as described above) fiom any part of die Leased Preinises or from Odwr Lands (as heremafter 
defined), then the tenn bf diis Lease shaU be automaticdly extended and shall contmue fbr so 
long dwreafter as cod contmues to be commerdally produced cm a continuous basiJB (as 
described above). 

"Other Lands" didl mean all lands m dw Otter Creek Tracts Area odier dian dw Leased 
Prenuses. "Commerdally Reasonabte Steps" diall mean diose practices, mediods, procedures 
and activities that would reasonably be expected of a prudent operator seddug to develop cod of 
a scde shnilar to dw Leased premises and located b die westem United States m dw exercise of 
reasonable judgment m light offsets and circumstances then known and m a manner consistent 
widi applicdile bw, safety and environmentd prolection mdudfaig, widiout limitation, engagmg 
m any uid aH state and/or federd pennitting processes for the regulatory authorization to so 
devdop dw cod on the Leased Premises. Notwithstandbg the foregomg. m dw event the lengdi 
of die primaiy teim of any of the State of Montana Leases (as defined m die next sentence) is 
Icmger than ten (10) years, dw length of the Primary Term ofthe Lease shall be automaticdly 
extended to mateh the lengdi of die longest primary tenn of any of dw applicdile State of 
Montana Leases. "State of Montana Leases" shdl mean one (1) or more cod leases issued by 
the State of Montana covering the State of Montana's cod lymg m, on and imder die Otter Credc 
Tracts Area. 

In the event dl the merchantable and mmeabte coal (as heremafter defined) tmderiybg 
tfae Leased Premises shall have been mined and removed fiom the Leased Premises puisuant to 
die provisions ofthis Lease, dwn tills Lease shall cease and terinbate upon die date when all 
sudi cod shdl have been mmed and removed, excqit for tfae perfoimance of obligations or dw 
satisfaction of Itebilities to Lessor or diiid parties or respecting tbe Leased Premised diat bave 
accrued upon or prior to the temunation and exc^t for diose obligations under this Lease which 
are stated to survive temunation ca: whidi require perfonnance after temiination. Hie tenn 
"merchantable and mineabte coal" as used m this Lease shdl mean cod in. on and under the 
Leased Premises, whidi when readied m the prosecution ofLessee's operation hereunder, can be 
mmed at a reasonable profit m the dien prevailbg cod markets by the use of inac^bbeiy and 
methods whidi at the tune are modem and effideaL 

3.3 Condemnation, b the event die Leased Premises, or any portion or part dieieof, or 
any easement on or mterest b all or part of the GNP Suifiice shall be taken, dainaged. or bjuied 
by the exercise of die right of condemnaticm or emment domain, or any odwr legd proceedmgs 
or acts by fedeid, state, county, municipd, or odier govemmentd, public, or quasi public 
audiority, or by any coiporation, person, or persons havmg lawfid power and authority to 
exercise the rig^t of condemnation, emment domam or odier legd proceedbg (eadi, a 
"Condemnation Proceeding"), then: 

a. Lessor will take the lead b dizectbg die defense of the Condemnation 
I^oceeding m consultaticm with Lessee, provided Lessor shall not be reqiured to contbue die 
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defense of die Condemnation Proceedmg if Lessor reasonably detennines that it would not be 
pradent to do so; and provided furthei diat if Lessee so deteimiiws not to continue the defense of 
tfae Condemnation Proceeding, then Lessor shall notify Lessee b writing and Lessee may dect to 
take dw lead m dicecting dw defense of die Condemnation Proceedmg b consultation with 
Lessor; 

b. The costs of the defense of die Condemnation Proceedmg shall be shared by 
dw Lessor and Lessee b proportion to the vdue of dwir respective eomomic interest b dw 
portion of the Leased Preinises diat Is dw subject of the Condemnaticm Proceeding; 

c. ff die defense of the Condenmation ftoceedmg is not successfid, dien diis 
Lease diall temunate as to tfae portion of the Leased Premises that is dw subject of the 
Condemnation Proceedbg upon notice from one Party to die otfaer Party, provided diat if tfae 
portion of dw Leased Premises taken b dw Condenmation Proceeding renders the bdance of die 
Leased Premises not to be capMe of bdng further devdoped and mined on a commeiddly 
viable basis as reascmably determined by die Lessee, then upcm notice from Lessee to the Lessor, 
tfais Lease shall temunate as to die entire Leased Premises; 

d. Any find award resultbg from a Condemnation Proceeding shdl be: (i) first 
used to rehnburse the documented costs of die Lessee and dw Lessor b connection with tfae 
Condemnation Proceedmg; and (ii) the bdance diall be divided between dw Lessor and dw 
Lessee b proportion to die vdue of didr respective econonuc interest b die portion of die 
Leased Premises diat is the subject of the Condemnation Pioceedmg, except diat ifthis Lease is 
teimbated as to the entke Leased Premises as provided b paiagraî bi c., the bdance didl be 
divided between die Lessor and the Lessee b proportion to tfae vdue of thdr respective 
economic mterest m the entire Leased Piemises; 

e. ff diere is a partid tennmation of diis Lease as provided b paragraph c, 
Lessor shall have no obligation to refiind any payments Lessee has made to Lasor, and die 
jiiture payment obligations of the Lessee under Section 4 shall not be reduced; provided, 
however, should such partid termination render tfae amount of cod remaining tmder this Lease 
insufEdent to fully recoup any existfaig or future Unreimbursed AMR Payments, Lessee shall be 
rdieved from paymg any fiuther Base Roydty or Advance Nfinimum Roydty fiom and after 
sudi partid terminatton. ff there is a tennbation'of tfae Lease as to the entire Leased Premises as 
piovided b paiagraph a. Lessor shall have no obligation to refund any payments Lessee has 
made to Lessor, but the future payment obligations of tfae Lessee under Secticm 4 shall teiminate; 
and 

f. Any disagreemoit between die Parties concembg any term of this Section 3.3 
shaU be detenniiwd by arbitratbn b accordance widi Section 10. 

SECTION 4. EXECUTION BONUS AND ROYALTIES. 

4.1 Execution Bcmus., 
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4.2 Base Roydtv. Lessee, diall pay to Lessor, during die term of this Lease, a tonnage 
roydty for dw cod mmed or odierwi'se produced and sold from dw Leased Premises during eadi 
c d e n ^ mondi of dw tenn of diis Lease, to be pdd by Lessee on or before die 20di day of dw 
month following the month during whicfa the cod is mmed or otherwise produced andsold from 
die Leased Premises as follows: 

A base royalty ("Base Royalty") ofAHfl j^f die cod sdes 
price ("Coal Sales Price.") The "Coal Sales Price" shall 
mean the total consideration received or charged by the 
Lessee in a bona fide arms-length sale of coal, F.O.B. mme, 
mined from tfae Leased.Premises and determined in a manner 
consistent with the laws and regulations applicable to tfae 
determination of value for federdiy leased coal. 

ff dw Lessee shall produce and not sdl cod produced from die Leased Premises to an 
bdqwndent diiid party b an aims-lengdi transaction, but rather, shall use or consume such cod 
itseff, sell such cod to an Affiliate (as defined bdow b diis paragrqih), or sell suc^ cod b odwr 
than an aims-length transaction, then die Cod Sdes Price used to detKmine the Base Roydty oo 
sudi cod shall be deteimbed by a mechanism mutually agreeable to the Paities or b die absence 
of mutnd agreement, by aibitration as piovided b Section 10, b eidier case designed to produce 
a Cod Sales Price equd to tfae cod sdes price then being pdd and recdved for cod of like rank, 
grade, qudity and quantity then bemg mined and sold under sunilar conditions from cod mines 
located b die Povirder River Basm of soudieastem Montana and northeastern Wyommg b a 
manner consistent with the tews and regutetions applicable to tfae deternunation of vabe for 
federally leased cod m similar situations. A constmcted cod sdes price shdl not be changed 
more ofien than once each Lease Year. For puiposes of diis Lease (other dian Section 8). 
**AfliUate '̂ shdl mean any peison, partneiship, jobt venture, coipoiation, Umited liability 
company or odwr form of enterprise that directly or indirectiy controls, is controlled by, is under 
the comnmn control widi Lessee or Lesscv, as die case may be, and for tfais puipose "control" 
(and its derivatives) means possession, directiy or indirectiy, of die power to cause the direction 
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of die management and polides dirough ownership oi voting sectuities, contract, statute or 
odierwise. 

Hie term "coaT* as used b diis Lease shall indude all ranks of cod from lignite duough 
anduadte, as wdl as any low-cod content menihanteble product diat is sometimes sold and 
dripped under various trade names mduding, but not limited to, bone, cod, fud and middlbgs. 
The tenn "bm" as used m diis Lease shall mean a short ton of 2,000 pounds. 

4.3 Wei^ts. Lessee shall fiunisfa to Lessor on or before dw20di day of eacdi cdendar 
month tfae railroad and truck scde weights showmg tfae quantity of cod shipped from the Leased 
Prraoises and wdghts of cod, ifany, odierwise produced or consumed on the Leased Ftemises or 
at the preparation plant or tipple during tfae preceding cdendar month. Lessee shall keqi 
accurate and conect books of account showing all cod mmed or odwiwise produced and sold, 
and all cod consumed or disposed of on, transported, or shi^ed from the Leased Premises or . 
dsewhere, togetfaer widi the conect wdghts and gross selling price diereof, to which bocdcs and 
records Lessor shdl at all reasondile times have access for verification of statements to be 
furnished by Lessee. 

Lessor, for like puiposes, may request of any railroad company, traddng company or 
odwr agents tiansportmg the products of the Leased Preinises, to inspect its bocdcs and records, 
showbg die wdght and quantity of sudi products and peitment bformation b rdation diereto. 
Lessee shall reasonably cooperate widi Lessor b requestbg sdd cairiers and odier agents to 
show Lessor, or its agents, all such books and records and to fumisfa all such information when 
requested, b addition. Lessee shall make commerdally reasonable dforts to provide m any 
contract it may have widi any railroad company, trucking company or odier agent tianspoitbg 
tiw products erf dw Leased Itemises, dw inspection rights for die benefit of tfae Lessor as 
provided m diis paragrapfa. 

4.4 fftqiniinfF]jjy])g b die event it shdl be necessary b mbing cod from dw Leased 
Premises to load die same over a tipple or tipples over whidi other cod is loaded, therdy mixbg 
the cod from the Leased Premises with other coal. Lessee shall keep a strict accoimt of the 
tonnage of cod from tfae Leased Premises as wdl as a strict account of the tonnage of odier cod 
bdng loaded over die same tipple or tipples. Ifae method of detemibbg these respective 
tonnages shall be approved b writing by the engbeer of Ijessor before odwr cod may be mixed 
with cod from dw Leased Premises, provided sucfa approvd diall not be unreasond>ly widdwld 
or ddayed. 

4.5 Advance Mbunum Rovdty, 
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4.7 Pavments. All payments due to dw Lessor pursuant to this Lease shall be paid to 
Great Northern Properties Limited Partnership, 13044 Collections Cmter Drive, Chica^, 
nibois 60693, or such other places or b sucih odwr manner as Lessor may frcrni time to time 
designate b writuig. 

4.8 Lesser bterest ff Lessor owns or conbols an mterest b die cod underlybg any tract 
ofthe Leased Preinises which is less dum dw entire fee sinqite bterest b dw cod undeilymg 
sudi tract, whedier or not this Lease purports to cover the whole or a fractiond bterest, the 
Execution Bonus, the Advance Minimum Roydty payments and die Base Roydty payments 
provided for b dus Lease shall be pud to Lessor only b tfae proportion diat Lessor's interest b 
tfae cod tmderlying suc^ tract bears to die aitire fee simple bterest b the cod undedybg such 
tract. Any roydty bterest or otfaer burden on production to y/bicb Lessor's mteiest is subject 
shall be deducted from tfae Base Roydty payments odierwise payable to Lessoi. Similarly, if 
Lessor owns or controls tfae GNP Surface covered by diis Lease whidi is less than die entice fee 
sinqile interest tfaerem, whether or not dus Lease purports to cover the whote or a fiactiond 
mterest, Suiface Stand-By Damage Payments (as later defined), and Surface Damage Payments 
(as later defined) provided for herdn shall be paid to Lessor only b the proportion tfaat Lessor's 
interest b siteh GNP Surface bean to die entire fee simpte bterest b such tract 

4.9 Books and Records. Complete books and records shall be kept by Lessee. Lessor 
shall have die fiill rigfat of inspection and to audit, at its sole ride, cost and expense, of Lessee's 
bocdcs and records, dther directiy or by an accotmtant of Lessor's choosbg, and fiill rig^ of 
inspection of mhung maps, wd^ ibg equipment and of dw Leased Premises during reasonable 
business hours and after reasondite prior notice to Lessee, provided, however, diat such {diysicd 
bspections shall be conducted m a mamier which shall not unreasonably hinder or btenupt dw 
mbing ciperatbns of Lessee and shall be limited to verifybg die quantity and i]udity of cod 
mmed aid sold or odierwise consumed from die Leased Premisiss and tfae Cod Sdes Price for 
sudi cod. ff Lessor discovers a discrepancy betweeii the amount of a Base Roydty payment 
reported and die amount of a Base Roydty payment that should have been r a i t e d . Lessor shall 
promptiy notify Lessee of tfae percdved cUscrepancy b writbg, togedier widi a detailed 
descripticm of sudi asserted discrepancy. At the request of ddier party, any sudi discrepancy 
percdved by Lessor shall be the subject of a prompt meeting, by pfaone oi b person, between 
Lessor and Lessee at which meetbg die Parties shall discuss dw puipoited discrepancy and 
attempt b good fudi to resolve any dispute concembg i t ff it is ultunatdy deteimined that a 
Base Roydty payment was undeipdd or oveipdd, die next payment or payments, as necessary. 
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of Base Roydty payments shall be increased or reduced to coirect sudi underpayment or 
overpayment 

SECTIONS. TAXES,INDEMNITY,INSURANCE. 

S.l Taxes. Lessor will, b dw first bstance, pay dl die taxes, levies and assessments cm 
or b respect of Lessor's ownenlhip of die Leased Prenuses. and during tfae continuance of diis 
Lease, Lessee shall pay to Lessor dw fiiO amount of sucfa taxes, levies, and assessments, 
beginnmg widi die pro rata share of diose taxes, levies and assessments covering the cdendar 
year b whicfa dw Lease Date occuis, promptiy upon receipt of Lessor's statement tfaeiefor, such 
amounts to constitute and be treated as adcfationd rentd hereunder, provided that Lessee shall be 
required to reimburse Lessor for annud red property taxes and assessments applicable to die 
GNP Suifoce only as provided b Section 6.5. To dw extent not duplicative of die taxes, levies 
and assessments referenced b the precedmg sentence, fiir whidi Lessee shall be responsibte by 
way of reimbursement, Lessee shall pay all taxes, assessments and otfaer govemmentd cbaiges, 
induding, but not linuted to, all ad valorem, progeny, excise, privilege, license, resource 
bdemnity, net proceeds, gross proceeds and severance taxes, wfaich may be levted or assessed by 
a givemmentel authority from die Lease Date duou^ the end of dw Period of Redamation 
Activity, as defined b Section 12, against and upon: the Lessee's leasdiold estate created by dw 
executicm and delivery of this Lease; improvements, machinery, equipment, tools or other 
persond property of Lessee installed or placed upcm the Leased Premises; coal produced from 
die Leased Premises; and all activities or operations conducted by Lessee or on Lessee's befadf 
on tbe Leased Frenuses, bcludbg, widiout limitmg dw generdity of the foregomg, mimog 
operations, dw production, extraction, severance or removd of cod, the processing, deanbg, 
storing, use or sde of coal, or tfae transportation tfaereof on or away from the Leased Premises. 
Lessee didl, at its option, dther pay cm Lessor's bdiaff or rdmburse Lessor for any taxes whiiih 
Lessor may be required to pay to dw Stete of Mcmtana on roydty recdved, provided, however, 
that nothbg faereb contamed shall recpiire Lessee to pay any part of any Sate or Federd taxes 
based on gross or net mcome imposed upon the Lessor, ff Lessee shdl dect to pay sucii taxes on 
Lessor's bdudf , Lessee shall mdce timdy payment of the same widiout dlowmg a ddbquency 
to occiu and didl provide pronqit evidence of Lessee's payment of sucfa taxes to Lessor. For 
clarity. Lessor's pro rate diare of any Montana Resource Indemnity Tax or of any odwr Montana 
tax on cod production may not be deducted from any roydties or otfaer amounts cfaw to Lessor 
under diis Lease. 

Lessee may at any time durbg the contmuance of diis Lease, at its own cost and expense, 
and after reasonable notice to Lessor of its btenticm so to do, contest any of the taxes, levies, or 
assessments to be bome by Lessee as above provided, b die event of any such contest. Lessee is 
authorized to proceed b tfae name of Lessor witfa respect to the reversionary bterest of Lessor b 
die Leased Premises, but Lessee diall mdenmify Lessor agauist any costs, pendties, expenses 
(bcludbg reasonable attomeys feesX or bterest (Charges arisbg out of such contest b no event 
sfaall Lessee peimit tfae Leased Premises or any portions tfaereof or titie thereto to be lost as a 
result of die nonpayment of any sucfa taxes, levies or assessments and, if requested to do so by 
Lessor, Lessee shall provide a bond or other security as Lessor may reasonably request to assure 
against Lessor's loss ofthe Leased Premises or any portion thereof or tide diereto as a result of 
Lessee's contesting any taxes, tevies or assessments. 
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Lessee shall submit to Lessor, for its revww, a copy of any annud cod appraisd reports 
or returns prepaied puisuant to laws c»r regulatbos b the State of Montana widi respect to 
Lessor's ovmersfaip prior to didr filbg witfa any govemmentd agency. 

5.2 bdeninitv. Lessee agrees that it sfaall comply witfa all ofdw terms and provisions of 
the blade lung tews (defined bebw) and will secure tfae payment of blade lung benefits (defined 
bdow) as faerebafter provided. "Black lung b.ws" mean the Btec± Lung Benefits Act, Title IV 
ofdie Federd Mine Safety and Heahh Act of 1977,30 U.S.C. 901 et seq., and die btecnd 
Revenue Code, 26 U.S.C. 1 et seq., Btedc Lung Benefits Reform Act of 1977 (PX. 95-239), 
Blaxk Lung Benefits Revenue Act of 1977 (P.L. 75-227), Blac^ Lung Benefits Revenue Act of 
1981 (P.L. 97-119), as now or hereafter amended, and all. rules and regulations adopted puisuant 
diereto. "Black lung beneflts" means any and all benefits payable puisuant to the black lung 
tews. Lessee acknowledges diat, as between itseff and Lessor, tfaat Lessee is, and sfaall be 
deemed to be, the operator of any cod mine or cod preparation facility or fieility used for dw 
extraction, preparation or transportetbn of cod produced from dw Leased Ptemises and of all 
rdated activities, induding, but not limited to, cod mine construction or mabtenance, engaged 
b by Lessee pursuant to the terms of diis Lease with respect to any daim for blade lung benefits 
fiteil by or on account.of any of its employees or fonner employees. Lessee shall secure and 
shall requue any otfaer person or entity wfao ciperates, controls, or supervises a cod mine or cod 
preparation facility on the Leased PrNuises or performs services of constmction, maintenance, 
transportation, or other activities related to cod minbg or preparation under die teims of diis 
Lease, cv v/bo odierwise may be liablefor die paynwnt of blacde lung benefits, to secure die 
payment of such black lung benefits to cr on account of employees or fonner employees b 
accordance with die blade lung laws and shall piovide Lessor, upon request, witfa appropriate 
certification that each of diem has provided security b compliance with dl black lung laws for 
dw payment ofsuch btede lung benefits. Widiout Ibiitiug ibe generality ofLessee's obligations 
to comply with d l other provisions of dus Lease, Lessee agrees that it will sectne and guarantee 
the payment of all blade lung benefits required to be pdd under dw blade lung tews by reason of 
mbiug, construction, transportation, and reteted activities under dus Lease, and Lessee does 
hereby agree that it will indemnify, defend and hold Lessor hannless from aU claims, liability oi 
expenses, mduding reasonable attomey fises and expenses, whidi Lessor may suffer direcdy or 
induectiy, as a result of or with respect to any claim fiir blade lung benefits filed by or oo 
account of any of Lessee's employees or former employees, or employees or forma employees 
of odiers who may be required to secure dw payment of blade lung benefits as provided above. 

Notwidutanding anything b this Lease to dw contrary, this Lease does not empower 
Lessor to make any decisions and Lessor hereby expressly waives and disdahns any right to 
make any dedsions with respect to the terms and conditions under whicdi dw cod on the Leased 
Premises is produced, mmed.or sold, such as, but not lunited to, the manner of iextraction oi 
preparation oi the amoimt of cod to be produced at any particular time, dl withb dw meanbg of 
the blade limg tews. The parties hereto do adcnowledge, however, diat Lessor has reserved 
certam rights and has imposed certam requirements under dw terms ofthis Lease soldy for die 
purpose of preventbg waste and protectbg the reserved rights of Lessor. 

Lessee covenants and agrees to indemnify, defend and save harmless Lessor, its members 
and its and dieir membera, partners (generd and limited), shareholdeis, ofiicers, directors, 
agents, eniployees, successois, Afiiliates and assigns (collectivdy, indudmg die Lessor, be 
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"Lessor Parties") from and apinst (a) any and all daims, liabilities, demands, actbns or causes 
of acticin by or on bdudf of any person, firm, coiporation or govemmentd body for damages, 
mjuries, deadis, pendttes, fbes, assessments or odwiwise caused by, arising out of, resulting 
from or as a consequence of, b whole or m part, (i) any acts or omissions of Lessee, its officers, 
diiectora, empbyees, sublessees, contractora, subccmlractors, licensees, bvitees, eogbeeis, 
agents, successois, asdgns or parent or odier Affiliates or any otfaer peraons or entities actbg by 
direct or indirect authority of Lessee arismg out of or reteted to die rights granted b dus Lease or 
(ii) die use and enjoyment ofthe Leased Premises puisuant to thte Lease and (b) any and all 
costs, attomeys* fees, expenses and liabilities mcuned b or about any sucfa daim or action 
brougfat diereon, all of whicfa costs, attorneys' fees, eiqienses and Itebilities shall be reimbursed 
to Lessor by Lessee bunedtetdy upon notification fiom Lessor to Lessee dut die same have 
been incuned. 

Tfae tom "Hazardous Materiate" means petroleum, asbestos, polycfaloruiated biphenyls, 
radioactive materids, radon gas or any cdwmicd, materid or substance defined as or mduded b 
tfae definition of "haurdous substances," "liazardoiis wastes," 'liazaidous materids," "extremdy 
hazardous waste," "ddeterious," "restricted hazaidous waste" or "toxic substances," or words of 
dmilar unpoit, under all Environmentd Laws (as heiebafter defined). The team 
"Environmental Laws" means all stetotes, oniinances, ordera, rules and reguteticms of all 
federal, state or locd govemmentd agencies rdating to die use, generation, manufectuie, 
installation, handlbg, release, disi^harge, storage or disposd of Hazaidous Materids, bcludbg, 
but not linuted to, die Federd Water Pollution Act, as amended (33 U.S.C. § 1251 e t seq.), dw 
Resource Conservatbn and Recovery Act as amended (42 U.S.C. § 6901 et seq.), dw 
Comprehensive Envuonmentd Respcmse, Compensation and Liability Act of 1980, as ainended 
(42 U.S.C. § 9601 et. seq.), and the Hazardous Materiate Tcansportetion Act as amended (49 
U.S.C. § 1801 e t seq.). Lessee shdl remove, remediate, dean up, remedy and/or repair, as 
applicable, any soil or ground water contanunation resulting from tfae release or disposd of any 
.Hazardous Materids caused by Lessee or Lessee's contractors, subcontractois, employees, 
agents, bvitees or othera on the Leased Prenuses widi Lessee's audiorization, in, on, under or 
about dw Leased Prenuses as required by applicabte Environmentd Laws, ff Lessee te b breach 
of thte paragraph, or if a rdease of a Hazardous Materid u caused or peimitted by Lessee or its 
contractors, subcontractors, employees, agents, bvitees or odiers on the Leased Prenuses vridi 
Lessee's autfacrizatkm tfaat results b contamination of tfae Leased Premises or any otfaer 
properties, then Lessee shall indemnify, defend, protect and hold the Lessor Paities. harmless 
from and egainst any and all daims, actions, suits, proceedbgs, losses, costs, damages, liabilities 
(induding, without limitation, sums pdd b settiement of daims), defidendes, fbes, pendties oi 
expenses (mdudmg, without limitetion, reasonabte attomeys' fees and considtants' fees, 
bvestigation and laboratoiy fees, court costs and litigation expenses) v^ch arise during or after 
die term of dus Lease as a result of such breach oi contamination. Ilus bdemnity shdl bdude, 
witltoot limitation, and Lessee shall pay all costs and expenses relatmg to: (x) any claun, actbn, 
suit or proceedbg for peraond bjury (mduding sic^kness, dteease or cteadOi property damage, 
nuisance, poUution, oontaminaticm, spill or other effect on the environment; (y) any 
mvestigation, monitorbg, repair, dean-up, treatment or detoxification of dw Leased Prenuses: 
and (z) tfae prqiaration and implementetion of any dosure plan, remediation plan or odier 
required action b connection witfa tfae Leased Premises, b eacfa case of (x), (y) and (z). arisbg 
from dw above-described actions of Lessee or its conlractara, subcontractois, enqiloyees, agents, 
bvitees or odwra on the Leased Prenuses with Lessee's authorization. All indemnificaticm 
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obligations of dw Lessee under this Lease shdl survive the termination of thte Lease fiir dw 
period of tfae ̂ plicabte statute of limitations or until find release ofLessee's environmental 
redamation bonds reqmred by any regulatory audtority, wfaichever shall last occur. 

5.3 bsunnce. Lessee shall at its sole cost and expense, procure and keep b full fince 
and effect, polides of commerdd generd Uability bsurance coverbgbodily bjuiy and property 

i¥ddi respect to tfae Leased Prenuses widi a combbed single limit of not less dian 
roccunt^e for bodily bjuiy and property damage and a generd policy 

aggregate O ^ M H H B Such insurance shall be written on an ISO occunence form 
GLOOOi21204 (or a substitote fonn providing equivdent coverage) and dw coveioge shall 
include but not be limited to dw foUowbg: Prenuses Operations; Explosion, Collapse and 
Undaground Propeity Damage; Underground Resources; Products and Conqileted Opentfions; 
Blanket Contractud Onduding broad form contractud Uability coverage b support of die 
mdemnifications of Lessor as provided b tbs Secticm 5, Paiagraph B); Persond bjury; Broad 
Foim Property Danuge: bdqieudent Contractora; and sudden and acddentd polhition lidiility 
insurance. Such bsurance shaU be endoraed to bclude a per location aggregate. Lessor, ite 
membera and ite and their membeis, paitnen (generd and limiteiQ, shaiduldeis, ofiicera, 
diiectora, agents, empbyees, successora, affiliates and assigns sfaall be named as additicnul 
uisureds. Sucii bsurance shdl be written cm an "occunence" baste unless dw policy te avdlabk 
only on a "daims made" basis, b whidi case sucdi "clauns made" insurance coveiage shdl be 
maintabed b effect for a period of at least five (5) yeara afta the tennination of diis Lease, oi 
until find release of Lessee's envnonnwntd redamation bonds required by any regdatory 
audurity, whichever shaU last occur. This bsurance wiU be primary to any other lidiiUty 
insurance coverage diat Lessoi may have or diat may be applicabte for die benefit of Leuor. 

Lessee fiirdier covenante and agrees diat d l employees of Lessee and/or any and all odwr 
peraons peifoiming woric on the Leased Prenuses purauant to tfae rigfats granted b dus Lease will 
be fidly covered by or insured at all times by Stetotory Wodcera' Conqwnsation hisurance 
Coverage b compliance with dl applicable Wodcera' Compensation laws, rules and regdations 
ofdw State of Mcmtana. Sndb policy shdl be endoraed to indude coverage under the Federal 
Cod Mine Hdddi and Safety Act Lessee shdl dso maintab Employera LtebiUtyfaisuiance 
covering aU liability arisbg as a result of bodily bjury, accident, disease, ilbess or deadi, 
sustabed by an employee or conbractormsbgout of or b dw courae of employment for die 
Lessee with a limit of not less i iaaM// / / / / /gpBr acddent aad^t /KKt/mpa employee for 

Lessee fiuther covenants and agrees to keep dl buildb^, plants, and improvements upon 
die Leased Piemtees, as wdl as diose on the adjacent prenuses, dut are constructed for dw 
processbg, treatment or loading for shqunent of cod mbed fiom the Leased Prenuses or fiom 
Odwr Lands, bsured during tfae term of dus Lease by responsible bsurance companies b an 
aggregate sum of not less than the fiiU replacement vdiw widiout decbction for depreciation 
designating Lessor and Lessee as die loss payees as tiwir bterest may appear provided that b 
case of any bss any sum received by Lessor cm account of die bsurance sfaall be eqiended, if 
required by Lessee, b rebuilding or repairing dw inqnovements destroyed or damaged, or b 
erecting upcm die Leased Premises sucfa odier inqirovements for use b Lessee's operations as 
Lessee and Lessor may agree upon. 
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Lessee fiirtfaer covenants and ageKtomovide automobile UabiUty insurance widi a 
combined smgle limit of not less d i a i f l H U m ^ p e i occunence fiir bodily bjuiy and property 
damage. Sucdi policy shaU be oidora^to provide coverage foi owned, non-owned and faired 
vdiides utUized, by Lessee. 

. The Lessee may purchase excess or tunbreUa liability insuance policies to satisfy dw 
limits of coverage for any of dw bsurance poUcies requfred herein. 

All insurance coverage required herdn shdl be placed widi finandaUy sound bsurance 
caniera and shaU be provided during die teim of dus Lease, durbg die Period of Redamation 
Activity pmsuant to Section 12 and during die period after tennination of thte Lease as provided 
m die firat paragrajdi of tfate Sectbn 5.3. 

All insuiance coverage otiwr dun Wodcera' Compensation shaU name Lessor as an 
additiond bsured. Lessee shaU obtam a wdver of subrogation b fevor of tbe Lessor under aU 
bsurance coverage described above, bdudbg Wodcera' (Compensation. Before any activities 
are performed on the Leased Prenuses under dus Lease, Lessee agrees to provide die Lessor widi 
certificates, of insurance reflectiag die coverages and tenns required above. Lessee shaU provicte 
unmediate notice b the event tiut any insurance requued under thte Lease te cancelled or subject 
to a nuterid change and, b addition. Lessee shdl use commerciaUy reasonable efiforts to attenqit 
to cause dl bsurance required by dus Lease to be endoraed to requke Ifae insurance company to 
give the Lessor at least thirty (30) days' prior written notice of any canceUation or materid 
diange. The feilure of tfae Lessor to demand such certificates or otiier evidence of fidI 
conqiUance with these insurance requirements or die failure of the Lessor to identify a deficiency 
from tfae evidence tfaat te provided shaU not be construed as a waiver of dw Lessee's obligations 
to mabtab such coverage. 

SECTION 6. METHOD OF OPERATION. 

6.1 Mfniî p Lessee covenants and agrees dut when it commences minbg or operations 
under dus Lease it wiU diereafter diligentiy prosecute its mbing and operations hereunder 
utilizbg modem mining equipment suited for die prevailbg minbg conditions so as to devdop 
die cod hereb leased b a commerddly reasonable manner and to concbct such operations b a 
carefol, skillfid, and workmanlike manner, and b compliance witfa the-piesent and any fiiture 
bws ofthe Stete of hfontana and of die United States, and also acconUng to the rales and 
{Ksctices of good minbg and with due regaid for die vdue of die Leased Prenuses as acod 
producbg propoty. 

*«- ii-2 ̂ înimiiTTt ŷ iffjfc PrnpraiT^ Lcsscc wiU Commit to a woric program on dw Leased 
Prenuses widi a mininnun expenditure q f l B B B f t e r Lease Year, for a peiiod of five (5) 
yeara foUowing the Lease Date and at l e a s ^ ^ ^ H H e r Lease Year thereafter. Withb 120 days 
foUowbg die end of eacfa Lease Year, the Cesseesfadl provide Lessor an accounting of Work (as 
later defined) performed on tfae Leased Frenuses for such Lease Year. Any amount b excess bf 
the minimum expenditure amoimt u referred to as the "Excess Amounf and any shortfeU is 
refened to as die "Shortfall Amount"). VTidun 120 days foUowing die end of eadi Lease Year, 
die Lessee shaU pay to Lessor tfae amount, ff any, equd to the SfaortfaU Amount for such Lease 
Year, less die sum of die Excess Amounts for all prior Lease Yeara (to the extent sucfa Excess 
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Amounts bave not been previously applied against a Shortfdl Amount). For purposes of 
cdcidatbg dw mmimum expenditure, the Lessee may only bdude costs for wodc direcdy 
attributable to the Leased Prenuses. Wodc to be performed on die Leased Premises may bdude, 
widiout limitetion, environmentd baselme stodies, exploration drillbg, inittetioa of pennitting 
and aU pennitting actions, acquisition of suifiwe rights and access rights over or to the Leased 
Prenuses, tide curative actions, maiket studies, compiling mine economics, preparation of 
feasibiUty sbdies and any odier wodes, study or veiiBahte third party expense reqiured to 
commence ciperations fiv die mbing of cod cm the Leased Preniises (collectivdy, dw "Work"), 
b die event any of tfae Work te conducted by Lessee's employees, die acted vei^abte sdaries, 
wages and poscmd expenses ofLessee's employees either temporarily or peimanentiy assigned 
to die devdopnwnt and operation of dw Leased Prenuses may be bduded b the ndnimum 
expenditure. Lessee shaU not bdude any btemd ovediead of any nature b cdculating dw 
minimum expenditure, ff it te antidpated did the Wo± conducted by Lessee's employees wiU 
exceed 50% of dw minimum expenditure, die Lessee wiU sedc Lessor's approvd for sucfa 
aouunte over 50%. In addition, taxes and assessments Lessee pays shaU not be bduded b 
cdculating die mimmum expenditure. Subject to reasonable confidentiality, copies of aU 
andyses, date and odier information produced or compUed as a result of Lessee's wodc program 
cm ibe Leased Prenuses wiU be provided to Lessor widib 120 days after tfae end of each Lease 
Year. 

6.3 Oynripliance with Laws. Lessee shdl be sotely respondble for complybg widi dl 
present and foture laws and govemmentd regulations, induding Environmentd Laws and 
regulations, impacting on or controlling minbg, reclamation and related operations on dw 
Leased Premises, wfaidi responsibUity shaU survive temunation of dus Lease, ff, as a resdt of 
Lessee's operaticms hereunder, laws or govenunentd regulations are violated, or are daimed to 
be vblated, then Lessee didl indemnify die Lessor Parties and hold diem harmless from any 
claims, UabiUty, causes of action, pendties, fbes, coste, and expenses, indudmg attorneys' fees 
and court costs, imposed upon or incuned by dw Lessor Parties as a result of sdd daim, action, 
vbtetion or violations. 

Notwithstandmg Lessee's obligation to comply widi dl tews, rules, regulations and 
ordera as set foidi above, Lessor shaU not dedare a default hereunder soldy as a result of one (1) 
or more operaticmd violations which Lessee cures or abates as prompdy as practicd. Lessee 
shdl be soldy responsible for tteatment ofany water dtecharge caused by its operations, if 
requued by present or foture law or regulation, which responsibiUty shaU survive temunation of 
dus Lease. 

6.4 Pemiits, Mmy. PTam. Muunp )RTipinpj»r, niifjBs Lessee shaU provicte Lessoi a pennit 
map as a matter of information, b AutoCAD format or odwr digitd format acceptebte to dw 
Parties fin any cod seams bemg permitted cm tfae Leased Premises at dw time of permit 
submittd and at the time of any revteions and amencfanents thereof. 

Lessee acknowledges that Lessor hokte die Leased Premises foi the puipose of 
maximizmg die roydty revenue generated dwrefrom and agrees that it wiU wodc and nune dw 
cod b a carefol, skillfid and wodcmanlike manner with diw regard for sdd purpose and b 
accordance widi general and deteil maps and plans of mining and descriptions to be prepared by 
Lessee Qierebafier coUectivdy caUed "Mine Plans") and wiU subnut a copy of same to die 
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Lessor m a AutoCAD or other digitd fonnat accepteble to die Parties. Tfae Muw Plans duU tdce 
into consideration die entire area proposed to be devdoped by Lessee, and shaU nuke suitable 
provteions for dw reascmable and proper mnovd of dl the mineable and merchantable cod from 
the Leased Piemtees. No Mme Plan shaU be proposed wfaidi, ff adopted, would render odierwise 
nunedile and nwrchaiitebte cod unmbeable or unmercfaantebie or substantiaUy more difiicult or 
expendve to mbe. The Mbe Plans shaU be submitted to tfae Lessor at least dikty (30) days prior 
to tfae commencement of any operatbn on die Leased Premises, b the event Lessor detecinbes 
that the Mbe Plans submitted by Lessee fidl to comply widi any of tfae teims of thte Lease, 
Lessor sfaaU so notify Lessee, m wfaicfa event Lessee wiU modify tfae Mine Plans to comply with 
the teims and conditions of diis Lease. No materid change b , modification of, or departures 
from any Mbe Plans so approved shaU be made in die devdopment or ciperation ofthe mbe or 
mbes excqit punuant to modified Mbe Plans submitted by Lessee to Lessor for die puipose of 
aUowing Lessor to determme diat sdd utodification complies witfa dw terms of dus Lease. 
Should a dispute arise with respect to Lessee's and Lessee's duties, rights, and obUgations as 
identified hereb, die dispute shaU be referred to aibitration purauant to and b accordance witfa 
Section 10 of dus Agieement. Lessor's ri^t to notify Lessee that proposed Mme. Plans fiul to 
comply witfa dite Lease te a rigfat reserved soldy to protect Lessor's bterest b die Leased 
Itemises and to prevent waste and te not btiended to give and sfaaU not be consttued to give 
Lessor any control over Lessee's operations. Lessor shdl have no authority to determine die 
manner b wfaich or tfae mediods by wfaicfa any ofLessee's minbg opaations are to be 
conducted, d l of which shaU be soldy determmed by Lessee, except to die extent the mediod of 
mining te Umited by odier provteions of thte Lease. 

During minbg operatbns, die Lessee shaU employ a competent minmg engbeer, duly 
registered b dw State of Montana, wfao shdl perfonn sucfa surface and underground work on dw 
Leased Prenuses as may be necessary to esteblteh boundary and imderground control, and wiU 
keep at die mine up-to-date, dear, accurate and detaUed m i ^ or drawbgs of wodcings, wfaich 
maps or cfaawbgs sfaaU be avaUdile for on-site inspection by Lessor at aU reasonable times, 
subject to reasonable prior notice to Lessee. The foUowing documents shaU be fiimished 
annuaUy by the Lessee, no teter than one hundred and twenty (120) days after dw oui of eacfa 
Lease Year (subject to reasonable confidentiaUty restrictions): copies or reproductions of sucfa 
maps and drawings related to dw Leased Prenuses and Othei Lands, leasehold and surface 
ownerahip/oontrol data, current mbe plans and amendmente diereto, copies of d l driU hole 
records, induding logs of the holes and andyste of any samples taken, copies of any geological, 
geciphysicd, metaUurgicd and engmeering progress iqiorts, studies, assays and maps which 
have been prepared by or for tfae Lessee insofar as sucfa reconte pertab to or concran dw cod or 
cod mine on die Leased Piemises and Other Lands. 

6.5 Surface Damage. Lessee shaU have die ri^ to use, occupy and dteturb so much of 
dw ONP Suifece as may be reasondily necessaiy, usefid or convenient b canybg out tiw 
puiposes a i thte Lease. As consideration for grantmg thte rigfat Lessee shaU pay Lessor as 
surfece damage paymente ddier a Surface Damage Stand-by Payment or a Sur f^ Damage 
Payment (each as defined hereb). Commencbg on die Lease Date and on eacfa anniversary 
tfaereafier aslong as dug Lease te b force and effect Lessee shdl pay to Lessor an amount equal 
to flHBBHIIJK'^ ^ ^ Surface acre (die "Surfece Damage Stand*by Payment,") 
widi respect to GNP Surface acres not dwn cunently bdng used, occupied or cUstuibed by 
Lessee, ff Lessee dects to use, occupy or dteturb any portion of the GNP Surface, Lessee shaU 
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give Lessor one-hundred-dghty (180) days advance written notice (tfae "Advance Notice") 
identifying the portion of the GNJP Surface Lessee btends to so use, occtipy or distoib b its 
nunbg opetations. The Advance Notice nuy be given at any time and froni tune to time widi 
respect to any poitbn of tbe GNP Surface. Lessee shaU, at die time it gives each Advance 
Notice, pay to Lessor an amoimt equd t o ^ H m m ^ e r GNP Surface acre (dw 
"Surface Damage Payment") for eacdi GNP Surface acre described b di ; Advance Notice. 
Such Suiface Danuge Payment shaU be pdd annuaUy by Lessee to Lessor on or before each 
anniversary of die previous Surface Damage Payment for each GNP Surfece acre that Lessee has 
so dected to lise, occupy or dtetuib for so long as Lessee shaU use, occupy or dteturb suc^ acre, 
b addition, for so long as Lessee te paybg dw Surfece Damage Payment with respect to a GNP 
Suifece acre. Lessee shdl reimburae Lessor for die annud red property taxes and assessmente 
ai^licable to the GNP Surface acre. Except as provided b Sectbn 12, Lessee's diUgation to 
make Surface Damage Stand-by Paymente and Suiface Damage Paymente shdl end upon 
tennin^on of dus Lease. The Surface Damage Payment shaU nbt be required and Lessee sfaaU 
not be obligated to make tfae Suifece Damage Payment or to give the Advance Notice b 
connection witfa any exploration, prospectmg, permitting, testbg, surveybg or odwr pre-mbe 
constraction activities or operatbns conducted by Lessee on the GNP Surfece. It te the mtent 
that dw Surface Damage Stand-by Payments and the Suifece Damage Paymente made by Lessee 
to Lessoi shaU constitote fiiU compeosaticm for aU damages arising finm dw use, occupancy or 
disturbance of GNP Suifece; provided however, diat (i) the payment of any Suifece Itemage 
Stand-by Payment or Siuface Damage Payment shdl not diminish or otheiwtee affect Lessee's 
obUgation to pay ite obligations undei die last paiagraph of Sectbn 5.2, and Oi) m die event 
Lessee's operaticms on GNP Surface shdl cause damage to stractures, fixtoies, nuchbery, 
equipment othei peisond property, crops or water resources located upon br under tbe GNP 
Suifece CDamages"), siicii Damages shaU be negotteted between die Paities. ff die amount of 
Damages cannot be agreed, the amount did! be determbed by aibitration b accordance witfa 
Section 10. b dw event Lessee pays Surface Damage Payments or Surface Damage Stand-by 
Payments ortfaete equivalent, to any otfaer suifiwe owner mdw Otter Credc Tracte Area b a n 
amount greater dian what Lessor receives under thte Lease, Lessee shdl bunedtetdy bcxease 
dw amounte bebg pdd to Lessor to equd the highest amount bdng paid to any odier suifece 
owner b die Otter Creek Tracte Area. 

6.6 Timber. Anything contamed b this Lease to the contiary notwithstanding, the Lessee 
shaU give notice m writing to the Lessor at least six (6) mondis prior to dw start of any 
operations authorized hereb which wodd reqiure or resuk b the displacement or removd of 
commerdaUy vduable trees cu: timber cm tfae GNP Surfece. The Lesscurmay, at its election, 
remove sucfa orees or timber. Lessor shaU con^ete any harvesting operations for trees or timber 
prior to start-tq> operations by Lessee, ff Lessor does not remove such trees or tunber widun 
such ste (6) month period, any damage or destmction diereof shdl be deemed covered by die 
Surface Damage Paymente described above. 

6.7 Other OMigations of Lessor. Any roydty-Uke payment or odwr burdens or 
obligations based upon tfae production of cod or use of die Leased Premises for mbing 
operations to wfaidi tfae Leased Premises te subject sbaU be the sole obligation of Lessor and 
Lessor shdl bdemnify, defend and hold hannless Lessee ftom and agabst any claims or liabUity 
based on sucfa a burden or obUgation. 
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6.8 Bypassed or Abandoned CoaL If it is found and reported to Lessee b writing by an 
agent of Lessor tfaat b dw progress of die woik any areas of mendiuntable andihuwablecod 
have been passed by or abandoned with die result dut cod has not been mbed and removed, 
vAack b accordance widi accepted oveibuiden/cod ratb criterion or b accordance widi good 
minbg practice should have been mined and removed, it shaU be the duty of Lessee, upon 
written denund and notice by Lessor, to return as soon as possible to such areas and mine and 
remove tfae cod therefrom, or failbg so to do, to account for dw cod contabed therdn and pay a 
Base Roydty on sacb passed by or abandoned cod b die same manner as provided b Section 4 
witfa the Cod Sales Prbe deteimbed as ff dw passed by or abandoned cod had been sold b 
other dun an aim's length transactiim. Sfaoidd a dispute arise widi respect to Lessor's and 
Lessee's duties, rigfate, and obUgations as identified b dus Section 6.8, die dtepute sbaU be 
refened to arbitration punuant to and b accordance with Section 10 of this Lease. 

6.9 R̂ qf****! y««pectionofPpsn»MM- Upon request of Lessor, Lessee shaU make 
available for Lessor's mspection and copybg any and dl Lessee's correspondence widi 
government agendes oi depaitmente wfaich pertab to dw Leased Premises, or to operations 
undertaken or to be imdeitaken under thte Lease. 

Upon reasonable prbr notice to Lessee, Lessor, dirougfa its duly audiorized agente. sfaaU 
at aU reasonable times at ite sole risk, cost and expense, and b accordawe widi ^ l i cd i l e safety 
rules, regdations and polbies have dw rigfat to entei.dw Leased Preniises, inspect die same, and 
faave surveys made tfaereof to detennine ff aU tfae temis and conditions of dus ljBase.are fidly 
complied widi, and for tfaese puiposes to use fredy the means of access to die Leased Piemtees 
and die wodcbgs tlwiebf without hbdrance, but b such manner as not unnecessarily or 
unreasonably to bterfere widi tbe operaticm thereof. Lessor agrees to bdemnify, defend and 
hold haimless Lessee from and against any daims oi liabUity arisbg out of oi restdting from 
Lessor's exerdse of ri^its under tfate paragrapfa. 

SECTION?. REMEDIES OF LESSOR. 

Lessor sbaU faJave aU of the righte and remedies, at law or b equity, granted by dw tews of 
die State of Montana to coUect aU amounte due to Lessor under thte Lease and to enforce dw 
other obligations of die Lessee under tiiis Lease. 

Lessee shaU be m defedt under dus Lease ff (i) Lessee f aite to pay, on or before dw day 
sucfa paynwnt is diw. any payment required by tfate Lease to be pdd and siteh faUure continues 
foi fifteen (15) days after written notbe to Lessee of sucih faUure from Lessor, or (u) Lessee fdls 
to keep or perfbim any covenant oi concUticm. otfaer than (be payment of money, reqmred to be 
kept or perfonned by Lessee undei diis Lease and dw feUure continues foi stety (60) days aftei 
written notice to Lessee diereof te given by Lessor, provided diat Lessee shaU not be b defadt ff 
Lessee shaU commence b good faidi to remedy said faUure widib such stety (60) day period and 
diereafier lUUgendy puraues aU commerciaUy reasonabte efforts to remedy Ae default as soon as 
te practicabte. Upon default Lessor may, at ib option, temunate diis Lease by notice to Lessee 
and re-enter upon and tdce possession of die Leased Prenuses and hold and possess the sanw as 
ite absobte property free and dear of any claims of, by, or duough Lessee, and pursue an/ and 
d l odier remedies avaUable under die laws of dw Stete of Montana for violation of any covenant 
or condition of dite Lease, and dl such remedies shaU be deemed cumidative and not exdusive. 
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No action by Lessor purauant to diis Sectbn. 7 shdl hnpair tbe right to paymente due or accraed 
up to the time of teimbaticm and le-entty hereunder, ff Lessee's defadt te die faUure to pay any 
bstdlment of die Execution Bonus, and Lessee fiute to cure ite default widun the fifteen (15) day 
curative period oi upon any tenuinatbn of dite Lease, then aU unpaul bstdlmente of tfae 
Execution Bonus shaU be accelerated and become immediatdy due and payable. 

Notwithstanding tfae preceding paragrapfa, ff Lessee dteputes an aUegation by Lessor of a 
breacdi of thte Lease, dw dispute shdl be submitted to aibitration purauant to Section 10, and ff 
dw arbitration awaid detennbes dioete a breach. Lessor shaU not have the right to temunate the 
Lease and re-enter the Leased Premises ff Lessee pays dl amounte owed vritfab fifteen (15) days 
after dw aibitration award te tesued and tfLessiee ccmimences b good feitfa to remedy any 
breach, odier than the payment of money, widib stety (60) days afier issuance of die awaid and 
thereafter diUgendy puraues aU commerciaUy reasonable efforts to remedy the defadt as soon as 
te practicable. 

AU date b Lessee's possessbn or control, of every kbd and description, which has not 
previously been ddivered to tfae Lessor, rdatbg to dw Leased Prenuses, bdudbg but not 
limited to geologic and faydrologic data, iqiorts, maps, logs, cod leseive mfbimation, titie 
uifiinnation, environmentd studies and reports, mbe nuqis, geotecbnicd data, teopadi mqis 
peitabing to overburden, sulfiir, ash, sodium, heat content and undamaged driU cores and odwr 
pertbent date rdatbg to die Leased Preinises and the coal underlying die Leased Prenuses shdl 
be ddivered to die Lessor withb diirty (30) days afiei die temunation or expiration of diis Lease, 
provided that Lessor must bear dl reasonable coste associated with die piovtebn of such date to 
Lessoi. 

SECTIONS. ASSIGNMENT OR SUBLETTING 

Except for a Peimitted Transfer, as defined bdow. Lessee covenante and agrees diat it 
wiU not seU, assign, subtease, mortgage, pled^ or otherwise transfer or encumber (collectivdy a 
'Transfei" and the odier party or parties to die Transfer a "Transferee") diis Lease or any righte, 
mtereste or estetes. created by thte Lease or aU or any portion of the Leased Piemtees, either 
voluntarUy or by operation of law, without havbg fiist obtebed dw written consent of Lessor, 
which nuy be arbitrarily withheld. 

Provided, however, that the prohibitions b tfae precedbg paragraph are subject to tbe 
foUowbg Peimitted Transfera: 

a. Any Transfei to an "affUiate" of Lessee hereb te/S Pemutted Transfer, and for 
puiposes of this Secticm 8 an entity te an "affUtete" ff more dian fifty percent (50%) of tfae equity 
btereste and voting powei of tfae entity to which thte Lease te bebg transferred te owned or 
controUed by the same bdividtid(s) or entity(ies) who owned or controUed more than fifty 
percent (50%) of the eqmty btereste and votmg powei of Lessee on die Lease Date. 

b. Any Transfer to a Reputeble and Pradent Cod Mining Conqiany te a 
Pennitted Trimsfer. A "Reputable and Prudent Coal Mining Company" shaU mean any 
entity, 01 ite parent or affUiate that over die diree (3) yean immedtetely precedbg die date of 
such Pennitted Transfer (i) has produced not less dun five (5) mUlion tons of cod b dw United 
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Stetes, wfaedwr cjirectiy and/or indirectly dirough ite \ ^ U y owned subsidiaries oi contract 
mbera or prectecessor companies on an annualized basis; (u) haa not fUed a voluntaiy 
bankiuptcy proceeding or been dedated a bankmpt; (iu) has not been bbdced by any 
govemmentd audiority from holdmg any necessaiy nuning permite; (iv) has not bad any teases 
for cod reseives terminated or forfdted as a resdt of uncured defaidte under such leases and 
(v) has a net woidi of S2Sb,(M)0,000 or more on a consolidated baste. 

c. Any Transfer to an exchange traded pubUc company te a Pemiitted Transfer. 

d. Any Transfer to a lender or group of liendera to Lessee wherem Lessee te 
pledging or encumbering ite leasdiold interest b diis Lease as security fiv or b retum for tbe 
loan and said loan or financmg te b an amoimt b excess of $10,000,(X)0, te a Pennitted Tcansfer; 
provided, however, diat dw lender may not subsetjuendy Transfer sudi intereste to any entity 
odier dun a Reputeble and Pradent Cod Nfining Company. 

A "Transfer of Control" of Lessee or ite penmtted transferee (deteimined b aecoidance 
widi die preceding provistons of dus Section 8X ddwi vduntarily or by operation of law, shdl 
constitute a Ttansfer of tfae Lease under dus Section 8. "Transfer of Control" as used b die 
preceding sentence sfaaU indude a Transfer of sufGdeot mtereste to vest more dian fifty percent 
(50%) of Lessee's equity intereste or votbg power (or tfae eqmty mtereste or votmg power m ite 
pennitted transferee) b peraons or entities vibo are different diui those penons or entities whicb 
direcdy own more than fifty percent (50%) of Lessee's eqdty btereste or votbg power (or with 
respect to a permitted transferee, diose penons or entities whidi direcdy own more dian fifty 
percent (50%) of the equity btereste or voting power of sucfa peimitted transferee as of dw. 
effective date of such pennitted Transfei. 

Accordbgly, a Transfer of Ccmtrol shdl have occuned whenever more dun fifty percent 
(50%) ofLessee's equity btereste or votbg power (or die equity intereste or voting power b ite 
permitted transferee) shidl become subject to the direct ownerahip of a peison oi entity or group 
of related peraons or entities who are diffisrent dun those peraons or entities which directiy own 
Lessee's eqdty btereste of votbg power on dw Lease Date (or with respect to a permitted 
transferee, those peraons or entitws which duectiy own more than ififty percent (50%) of the 
equity btereste or votbg power of sucfa pennitted transferee as of the effective date of such 
pennitted Transfer). Notwithstanding anydiing herdn to die contrary, a Ttansfer of any or aU of 
the voting power or equity mtereste b any parent oitity that dteectiy or bdirecdy owns Lessee 
sfaaU not constitote a Transfer faereimder nor reqpire Lessor's consent 

b dw case of a Transfer to which Lessor has consented oi: which is a Peimitted Transfei, 
Lessee wiU firat obtab and piesent to Lessor a covenant of assumption by dw Transferee, . 
wherem sucfa Transferee expressly agrees to and with Lessor to assume and be bound by all of 
tfae covenante, terms, conditions and provteions hereof to die same extent as ff said rransferee 
had been named as b e origind Lessee. 

Any such Ttaosfer to which Lessor has consaited or which is a Pennitted Transfer shaU 
not rdieve Lessee from ite obUgations to comply witfa aU die covenante, terms, conditions and 
provteions of dite Lease, unless otheiwtee agreed b writbg by Lessor, b die event Lessor 
consente to any Transfer, such consent shdl not rdieve Lessee and/or any Transferee fiom 
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securing Lessor's written consent to any fiirther Transfer whicfa te not a Pemiitted Transfer, nor 
shaU any such consent be construed as a consent to any fiirdier Transfer, odier than a PKmitted 
Transfer, or as a wdver of any portion of tlite Section or of Lessor's ri^te faoeimder. 

Upon dw occurrence of any sucfa Transfer, wfaich is not a Pennitted Transfer, widiout die 
prior written approvd of Lessor. Lessor shaU have tiw option to temunate tfate Lease by servbg 
written notice on Lessee of ib dection so to do. 

Any direct or bdteect Transfer or Transfer of Control b vidation of dus Section 8 slull 
be ndl and void and shaU have no force or effiect 

SECTION 9. WAIVERS AND RELEASES, ETC. 

No waiver, rdease, modification, or amendment of any of tbe terms, conditions, or 
provteions of thte Lease shdl be vdid or set up or reUed upon by Lessor or Lessee, or offered by 
eidier of said parties b any judicid proceeding, arbitration pioceedmg oi otfaenvtee, unless dw 
same te b vnitbg duly exercteed by Lessor and Lessee. Tfae fiulure to exerdse any rigfat upon 
nonperfimnance sfadl not be construed as a wdver of die right to bstet on subsequent 
performance of die terms and conditions hereof. 

SECTION 10. ARBITRATION. 

b die evoit of a disagreement or dtepute between die parties hereto arisbg under or 
related to dite.Lease or Lessee's operations heieunder, includmg disagreemente or disputes 
regardbg mattera requiring the mutod agieement or consent of tfae Lessor and Lessee under thte 
Lease, sudi disagreement or dispute shaU be submitted to three (3) competent and dtebterested 
arbitratcxs b tiw foUowing manner. The party desiring sucfa aibitration shaU sdect ite aibitrator 
and give written notioe tfaereof to the odwr party, and shaU b sudi notice state predsdy dw 
matter or mattera whidi it te proposed to brbg befbre die aibitratora, and ody die matten so 
stated diaU be considered and decided by them, ff the party leodvbg sndx notice sliaU feU to 
name an aibitrator witfam fifteen (15) days after notice as aforesaid has been given to i t dw 
arbitrator named by dw party givbg sucfa notice sliaU name and appobt an arbitrator for aod b 
bdiaff of .tfae party so b default and tfae arbitrator so named and appbbted shdl have dw sanw 
power and audiority as ff he had been appointed by such party. Prior to the appobtment of a 
diird aibitrator, as herdnafier set forth, each party shaU submit to bodi aibitiatora above-named a 
detaUed stetement of thete last and find positions on dw matten to be aibitrated witfab fifteen 
(15) days after the appomtment of a second arbibator. Ifae aibitratora so cfaosen sfaall appobt a 
diinl aibitrator, and m tfae event diey are undile to agree on sucdi appobtment tfae appomtment 
of tfae tfaiid aibitrator may be made by dw Chief Judge of the Fedeid Dtebict Court for die 
District of Montana on die application of ddwr of dw parties hereto. Ifae duee (3) aibitratora 
shaU immediatdy iqion thete sdection hear and dedcte die question or questions submitted for 
arbitration and shdl give to each ofdie Parties hereto reasonable notice of die time and dw place 
b Billbgs. Montana of their meetbgs, and seasonable oppoitumty for the production of 
evidence. Afier hearing botfa parties, tfae aibibaton shdl promptiy make an award b writing 
upon die question or questions submitted and shaU ddiver a copy of such award upon eacfa party 
faereto. b makbg dieir award, tfae arbitratora shaU dioose one (1) ofdw detaUed stetemente 
submitied by die parties faereto as above set foitfa and shaU not odwrwtee render any awaid. Tfae 
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award of sudi arbitratora, or a majority of diem, sfaaU be find and bbdbg upon die paities 
faereto, and dw sdd aibitratora or a majority of dwm, sbaU, b dwn award and as a part thereof, 
decide by ^ o m and b what proportion the coste of sucfa aifaitration diaU be home and paid and 
the amount of sudfa coste. Nddwr party faereto shaU faave or enforce any rig^ or remedy against 
the odwr b respect of any matter hereb made tfae subject of aibitration, until suci matter sfadl 
have been submitttel to aiid decided by aibiteation b dw manner above piovided, and dwn only 
m accordance widi sucfa dedsion b aibibaticm. Tiw judgment on die award rendered by d e 
arbitration may be entered b any court faavbg jurisdiction. All arbitration shaU be conducted b 
accordance widi die Montana Unifoim Aibitration Act and, to dw extent not incojostetent witfa 
die Montana Unffonn Arbitration Act, m accordance witfa dw Commerdd Aibitration Rides of 
dw American Arbitration Assodation. la agredng to dw mediod of dispute resdution set forth 
b dus arbitration dause, tfae parties spedficaUy acknowledge dut eadi prefers to resdve 
disputes by aibibatbn ratfaer dun dirou|^ die formd court process. Fiiidier, eacfa of them 
undentands that by agredng to aibibaticm eadi of dwm te wdvbg the l i ^ t to resolve dteputes 
arisbg or leteting to tfais Lease b Court by a judge oi juy , die rigfat to a jury bid, die right to 
discovery avaUdite under die Montana Rules of CivU Pnicxdure, the right to findings of feet 
based cm die evidaice, and die right to enforce tfae law qiplieable to any case arisii^ or relatbg 
to dite Agreement by way of appeal, except as albwed under the Montana Unfform Aibitration 
Act Eacfa of dwm also acknowledges diat each has had an opportunity to consider and study tfate 
aibibaticm provteion, to consdt witfa counsd, to suggest modification or changes, and, ff 
requested, has received and reviewed a copy of tfae Montana Unfform Arbitration Act 

SECTION I L NOTICES. 

AU notices or otfaer communicatbns reqiured or peimitted by dus Lease shdl be b 
writing and shaU be deemed given wfaen peraonaUy seived, or b Iwu of sucfa persond service, 
five (5) days after deposit b die U.S. MaU, fint dass, postage prepdd, certified, car on dw next 
busmess day ff sent by reputable ovemigfat courier, provided recdpt te bbtabed and cfaarges are 
piqald by die deUvering party, or on die date of decbomc recdpt of tcansmtesion ff sent by 
facsimUe, provided diat ff sucdi date is not a business day, dien on die next busmess day. Any 
notice sbaU be addressed as fcdlows: 

To Lessee at: 

One CityPlace Drive, Suite 300 
St. Loute, MO 63141 
Attention: President 
Phone: (314)994-2700 
Fax: (314)994-2940 
Email: dnimerty@archcoal.com 

With copy to: 

One CityPlace Drive, Suite 300 
S t Loute, MO 63141 
Attention: Generd Counsel 
Phone: (314)994-2700 
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Fax: (314)994-2730 
emdl: bjones ® archcoal.com 

and to Lessor at: 

601 Jefferson, Suite 3600 
Houston, TX 77002 
Attention: Charles Kerr 
Pfaone: 713-751-7590 
Fax: 713-751-7591 
Enuul: ckenr@piplp.com 

witfa copies to 

601 Jefferaon, Suite 3600 
Houston, TX 77002 
Attention: Wyatt Hogan 
Pfaone: 713-751-7516 
Fax: 713-751-7517 
Email: whogBn@iirplp.com 

5260 Irwin Road 
Hnntmgton, WV 25705 ' 
Attention: Kevin WaU 
Phone: 304-522-5757 
Fax: 304-522-5401 
EmaU: kwdl@wpplpiCom 

Any party may change ite address for puiposes of dus Section by givbg nodce of such change to 
tfae otfaer party b a manner provided b tfate Section. 

SECTION 12. RECLAMATION. 

Lessee sfaaU perfonn d l activities necessaiy to redaim and restore dw Leased Piemtees 
as required by aU appUcabte federd, state and locd tews, rdes, regdations, oidera and 
ordinances and tfae period durbg wfaicfa sudi activities occur on die Leased Premises, or on 
Odier Lands sfadl be referred to as dw "Period of Redamatbn Activity." During die Period of 
Reclamation Activity, Lessee shdl faave fiiU access to and control of the portions of die Leased 
Premises to which access te necessary or desirabte to achieve die restoratbn or redamaticm 
required to protect and secure rdease of ite qipUcable bond commilmente, aU widiout undue 
bteiference fiom Lessor. During the Period of Redamation Activity and untU release of dl of 
Lessee's reclamation bcmd(s) covering die Leased Prenuses or Otiier Lands, ff any. Lessee shaU 
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continue to pay Lessor eidier a Suiface Damage Standby Payment or a Surface Damage 
Payment, as qipUcable, in acccxdance with Section 6.5 foi diose GNP Surface acres to whicfa 
Lessee retains access and oontrd b ordei to complete ite redamation and lestoraticm obligations. 
Any Surface Damage Standby Payment or Surfece Damage Payment wfaidi was bebg paid prioi 
to dw tenninatiott of dus Lease sbdl contnme to be pud at tfae times provided b Section 6.5, and 
any Suifiwe Damage Standby Paynwnt and Surface Damage Paynwnt not bebg pdd prior to tbe 
terminaticm of tfais Lease but wfaicfa are required to be pud for ifae fust time pursuant to diis 
Section 12 shdl be pdd by Lessee to Lessor on or before dw expiration of 90 days fiom and 
after dw terminaticm of diis Lease, and annuaUy diereafter on die same date untU Lessee notifies 
Lessor m writing tfaat access and ccmtrol are no bnger necessary. The terms and providons of 
tfais Section 12 diaU survive tfae foridtuie or other termuution of diis Lease. Lessee shaU 
dUigendy puraue aU of iu obligations under this Section 12 and diUgendy complete those 

SECTION 13. WARRANTY. 

Tfae Lessor, for iteeff, ite successora and assigns, does faereby covenant and agree with dw 
Lessee, subject to die exceptions and reservations hereb set fordi, subject to grazmg leases, 
hunting righte, and odier leases and licenses, as weU as to easemente and rigfate of way, as Lessor 
may previoudy have entered mto oi granted, and subject to such limitations, restrictions and 
defecte b Lessor's tide to dw Leased Prenuses as were b extetence at the dme of Lessor's 
acqdsition of titie to the various tracte comprising the Leased Piemtees, dut upon dw payment 
of dw lentate, roydtws and other amounte ibe to Lessor tmder thte Lease and die perfonnance of 
dl and sbgdar tfae covenante and agreemente aforesdd, said Lessee sfadl and nuy peaceably 
and quietiy have and enjoy sdd Leased Premises for and during die term of dite Lease, and for 
the puiposes of this Lease, free from any hindrance by the Lessor, or any peison or entity 
daiming by, dirough and under Lessor, ite successors or assigns. Lessor wanante diat aU leases, 
licenses, hinubg ri^te, easemente and rigfate-of-way referenced b the precedbg sentence to 
wfaicfa Lessor te a party or of wfaidi it lias knowledge are Iteted on Exhibit D attedied hereto and 
that Lessor has provided Lessee with copies of aU sucfa leases, Ucenses, faunting rig^, 
easemente and righte-of-way. Lessor does not wanant generaUy ite tide to dw Leased Premises 
but wairante only, subject to die matters set fartfa b dw precedbg sentences and subject to 
mattera as to whicfa Lessee lias knowledge as of die Lease Date, tfau neither it nor anyone or 
entity daunbg by, dirough and under tfae Lessor, has done any act to encumber the tides which 
it acquired to the various taacte comprisbg the Leased Prenuses suice ite acquisition of sab 
bacte wfaicfa would materidly bterfere with tfae operations of die Lessee heceunda. 

SECTION 14. SUCCESSORS AND ASSIGNS. 

AU covenante, agreemente, and conditbns hereb set forth to be peifbimed by oi on 
behdf of Lessor or Lessee shaU bbd tfaete respective successora and assigns, wfaedier so 
expressed or not, and shdl bum to die benefit not ody of Lessor and Lessee, but dso dw benefit 
of their respective successon and assigns, but dus Secticm sfaaU not be consbued to modify tfae 
provteions of Secticm 8. 
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SECTION 15. REMOVAL OF PROPERTY. 

Lessee, faaving performed d l tfae terms and conditbns of tills Lease to be by it performed, 
and faavbg nuned aU the merchantable and mineable cod hereb demised shaU, widun ste (6) 
montfas diereafier, remove any and aU mobUe bining equipnwnt and persond propeity owned by 
Lessee, and sbaU remove fiom the GNP Siafece any and dl iiEprovenwnte, buildings, or odier 
stractures placed diereon by Lessee during dw tenn hereof, ff dw Lessee shaU feU to remove any 
ofthe mobUe minbg equqiment and penond propeity described above widun sdd six (6) 
mondis, dwn at Lessor's option the same ahaU thereupon be and become dw absolute property of 
Lessor. 

b die event thte Lease is terminated for any reason prior to removd of aU merdianteble 
and nunedile coal, aU buildbgs, structures and unprovemente dwn affixed to die Leased 
Prenuses, at Lessor's option, sfaaU be and becoine the pniperty of Lessor, but mobUe minbg 
equipnient and peraond propeity of Lessee shaU remab the pn^wrty of Lessee; provided, 
faowever, diat ff die Lessee foite to remove tfae sdd mobUe nuning equipment and penond 
picqieity withm six (6) months aftei sucfa termination of dite Lease, tfaen, at Lessor's option, the 
same shdl thereupon be and become the absolute property of Lessor. 

b die event Lessee acquires any surface or minerd ri^tfs or devdopment rigfate widun 
the Otter Creek Tracte Area not cunentiy owned by Lessor, (coUectivdy, "Other Piroperty"), 
Lessor te herdiy granted dw right upon any terminatbn, asdgnment subleasing, or any odwr 
sunenderof any of die OtherPioperty. if thte Lease has temunatecL or ff Lessee intends to 
temunate or dlow thte Lease to temunate, to require Lessee, at Lessor's sole option and unda 
conditions it reasonably cteems accepteble, to assign, lease, sublease or odwiwise tcansfer such of 
die Odwr Propeity as Lessor designates, provided that Lessor shaU compensate Lessee fiir die 
fate maiket vdue of sucfa designated Other Property, ff, prior to the expiration of dw Stete of 
Montana Leases, Lessee tenninates, sunenden or otheiwise abandons ite righte widi respect to 
any suifece or mbeid righte or devdopnwnt rig^b witfab the Otter Creedc Tracte Area and ff this 
Lease te tecminatecL at Lessor's sole option and tmder conditions it deems accepteble. Lessee 
shdl assign aU right tide and bterest b and to the State of Montana Cod Leases to Lessor. 

SECTION 16. TRANSPORTATION OF COAL MINED FROM ADJACENT TRACTS. 

Lessee shdl have the rigfat (to die extent of Lessor's ownership) fise of any charge or 
payment to transport fordgn cod bto, over or through the Leased Prenuses. For puiposes of thte 
Section, tfae tenn "foreign cod" shaU mean any cod odier than cod nuned from the Leased 
Premises or any other properties undei lease to Lessee from Lessor. 

SECTION 17. ABSTRACT. 

Lessee, at ite option b its dtecretion, may record an absbact ac memorandum of dus 
Lease and Lessor shaU cooperate b aU respecte to execute sucih abstract or memorandum. 
Lessor and Lessee nuy execute amendmente to dw absbact or memorandum b eacfa instance as 
reasonably requested by Lessee. 
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SECnONlS. ENTDIE AGREEMENT; AMENDMENTS. 

Thte Lease constitutes dw entire agreement between dw Lessor and Lessee respecting ite 
subject matter. Any agreement, underatanding, oi rqnesentation respectmg die Leased Prenuses 
or thte Lease not expressly set finth m tfais Lease or b a subseciuent writing signed by bodi 
parties, te nuU and void. Thte Lease sliaU not be modified or aniended excqit in a writbg signed 
by bodi paities. No puiported modification or amendment indudbg, widiout limitation, any 
ord agreement (even ff siqiported by new consideration), courae of conduct, or absence of a 
response to a unilaterd ooromunication, shaU be bbdnig on ddwr party. 

SECnONl9. GOVERNING LAW. 

Tfate Lease shaU be governed by and btopieted b aecoidance vridi dw btemd laws of 
tfae State of Montana, not hidudbg a cdioice of laws rales diat wodd cause it to be govemed by 
tfae tews of anotlwr JurtedictioiL 

SECnON20. PARTIAL INVAIXPrrY. 

Sfaould any provisbn of dus Lease be fadd b a fmd and unappeateble decteion of a court 
of competent jurisdicticm or by arbibatbn b accordance with Section 10 to be ddier bvalid, 
void or unenforcedile, the remaining provisions of dite Lease shaU remab b foU force and effect 
and unimpaired by die faolding. 

SECTION 2L NO PARTNERSHIP. 

Nodibg contabed b tfate Lease shdl be consbued to create an assodation, jobt venture, 
trust or partnenhqi covenant obligation or liabUity on or witfa regard to any one (1) or more of 
die parties to dite Lease. 

SECTION 22. ATTORNEYS* FEES. 

ff ddwr party brbgs any action or proceedmg against the other Onduding any cioss-
complabt counterclaim or tfaiid party daim) to enforce or bteipret dite Lease, or odierwise 
arisbg cmt of tfate Lease, tfae prevaUmg party b suiji action or proceedbg sbaU be entided to ite 
coste and expenses of suit, indudbg reasonable attomeys' fees and accountante' fees, wfaicfa 
sfaaU be paydib wfaetfaer or not sucfa action or proceedbg te prosecuted to judgment For 
purposes faereof, die term "prevaUmg paity" bdudes a party who dtemisses an action for 
recovery b exchange for payment of die sums dlegedly due, performance of covenante allegedly 
breached or consideration substantiaUy equd to the relief sought b tfae action. 

SECTION 23. COUNTERPARTS. 

Tfate Lease may be executed with counteipart signature pages and ra duplicate origbate, 
eadi of wfaicfa sfaaU be deemed an origbd, and aU of wfaiidi togedier sfadl constitote a sbgle 
insbument 
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SECTION 24. CONSTRUCTION AND INTERPRETATION. 

Tfae headings of tfae sections of tfate Lease are not part of dite Lease and sfaaU faave no 
affect upon die constructton or uiteipietation of any part of dite Lease. Udess tfae context 
requires odierwise, references in dite Lease fo sections, subsections or exhibite refera to dw 
sectbns, subsections and exhibite of thte Lease. Udess die context requires odierwtee, 
references to a "party" or "parties" rrfen to Lessor or Lessee, or botfa, as die context may 
require. Tfae woid "indiidbg" sfaaU be constmed b ite bdudve sense, and not b limitation, 
wfaeidwr or not language of noD4inutetions (such as "widiout limitetion") te used with reference 
tfaereto. AU provistons of tfais Lease bave been negotteted by Lessor and Lessee at anus-length. 
This Lease shaU not be construed for or against dtfaer party by reason of die aUthorahip oi 
alleged authonhip of any provision of thte Lease or by reason of the statos of the respective 
parties as Lessor or Lessee. 

SECTION 25. FORCE MAJEURE. 

When used herein, "Force M^jeure^' means any cause beyond die control of die Lessee, 
whicfa may mdude, without limitetion, acte of God, acte of pubUc enemy, insunections, dob, 
labor disputes, fires, explosions, floods, btenuptions to banspoitation cf Cod bduding raUcar 
or baige shortages, embargoes, oidera or acte of dvU or military authority or of any 
govenunentd body faavbg juriscUction and autfaority over tfae Lessee or tfae Leased Preinises or 
Lessee's wodc force or Lessee's customera, maiket concUtions, oi otfaa causes wfaicfa prevent tfae 
mining or deUveiy of Cod oi dw acceptance, transportation (ff utilization of Cod by dw Lessee 
or ite customera. Subject to the notice provisions set forth below, b the event of Fmrce Majeure, 
Lessee's obUgations hereunder whicfa are prevented by dw Force Majeure, odier than payment 
obUgations, shdl be suspended during tfae Force Majeure provided tfaat (A) ff occuning during 
tfae Pmnaiy Term prior to the fint occurrence of commerdd production, the period of dw Force 
Majeure shaU be added to the Primaiy Term provided that the Mnury Term may not be 
extended by reason of one (1) or more conditions of Force Majeure for longer dian a cumulative 
period of three (3) yean; or ^ ) ff occurring after dw firat occurrence of commerdd projduction. 
diis Lease diaU not tominate as a resdt of the disence of cod production during dw peiiod of 
Force Majeure, and dw period of Force Majeure didl be added to any time period withb which 
production must be resumed b order for dus Lease to remab b effect and dw time period for die 
performance of any obUgation of Lessee (other dion a payment obUgation) or for die exercise of 
Lessee's rigfate, provided tfaat dw additions to dw time periods referenced b dite dause (B) by 
reascm of one (1) or more conditbns of Force Majeure shaU not exceed a cumulative period of 
duee (3) yeara. Lessee shdl give Lessor notice (i) of tfae Force Majeure widun 20 days after die 
date tfae Lessee claims commencement of tfae Force Majeure, and (u) pronqidy upon the ood of 
die Force Majeure. Lessee shaU diUgendy wodc to diminate tfae effect of tfae Force M^eure. 

SECTION 26. PARTIES'ORGANIZATION AND AUTHORITY. 

Lessor wairante dut: (i) Lessor te a lunited partnerahip ddy organized and vaUdly 
extetbg b good standbg under the laws of die State of Ddaware, and faas audiority to own and 
lease properties, conduct ite business, and enter into dus Lease and consummate die transactions 
contemplated bereby; and (ii) this Lease faas been ddy and vaUcUy audtorized, executed, and 
deUvered by or on bdiaff of Lessor and constitotes the vdid and bbdbg agreonent of Lessor, 
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enforceable b accordance with ite tams; the performance of dite Lease and die consununation of 
dw transactions contempteted hereb and die ftilfilhuent of die teims faereoi^ do not and wUl not 
resdt b a breadi of any of the teims and provisions of, or constitote a defadt under, any stetete, 
indenture, mortgage, deed of tnist votbg trust agreement note agreement, lease, or odier 
agreement or utebumeat to which Lessor te a party or by whicfa Lessor or any of ite property te 
bound, or under any rale or regidation or oider of any court or other govenuneotd agency or 
body appUcable to Lessor or any of ite propeities, and no consent approvd, autfaorization, oi 
order of any court or govemmentd agency or body faas been or te required for the execution and 
ddivery of dus Lease, or for die consummatioa of dw transactions contempteted hereby. 

Lessee wanante diat: (i) Lessee is a coiporation duly organized and vaUdly existmg b 
good standing undei the laws of die Stete of Ddawaie, and has audiority to own and lease 
properties, conduct ite business, and entei b to thte Lease and consummate dw transactions 
contemplated hereby; and (u) dus Lease faas been ddy and vdidly audiorized, executed, and 
deUvered by oi on bduff of Lessee and constitotes die vdid and bbdbg agieement of Lessee, 
enforceable b aecoidance widi ite teems; the peribimance of dus Lease and die consummation of 
the transactions contemplated hereb and tfae fiilfiUnwnt of tfae teims faereof do not and wUl not 
result b a breach of any of die terms and provteions of, or constitute a defadt under, any statote, 
indenture, mortgage, deed of trast votbg trast agreement, note agreement, tease, or other 
agreement or bstrument to which Lessee te a party or by wfaicfa Lessee or any of ite property te 
bound, or under any rale or regulation or order of any court or other govemmentd agency or 
body applicable to Lessee or any of ite properties, and no consent, approvd, audiorization, or 
order of any court or govemmentd agency or body faas been or is required for die execution and 
ddivety of this Lease, or for dw consummation of dw transactions contemplued faereby. 

IN TESTIMONY WHEREOF, die parties faereto faave caused dite Lease to be executed b 
tfaete respective names by tfaeir respective representetives tfaereimto ddy audiorized, dl as of dw 
day and year firat above written. 

Executed b duplicate. 

Great Northern Properties Limited 
Partnership 
By: GNP Management b e , its general 

partoer_ 

By: 
Name: 
Title: 

Ark Land Company 

By: - ^ 1 ^ 
Name: 7D/ILfia iT. ^rAtAJ^Ary 
Tide: ^ / ' • ^ S e ^ e ^ ' ^ 
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STATE OF 1 ^ ^ 

of / jLrn^ County 

) 
: ss. 
) 

THIS bstrument VABS adm 
2009,by CkA>/\^ H ^ K ^ 

acknowledged before me on die _ 
: ,̂as 

f. dayof n fovO- l i ' ^ 
f^r<SiJ€^ of 

(iNP Management be., whicfa executed tfate bstrument as die generd partner of Great Noitfaem 
Proporties Limited Partnership. 

(SEAL) 

UARyaLENARBuaa£ 
f My OOMMSaON EXPIRES I 

JULV2B.aOl2 

'ype or I'rint Name] [Type or Print Name] ^ 
Notary Public for tfae State of / ' *4e^ iblic for tfae S 
Residmg at (JLa-U^ 
My Commission expires: ThLtfrjatL. 

STATE OF / / / ^ 5 g t ^ 7 - J ) 

County of<?/^ ^ o i^^S 
: ss. 

) 

Tfatejustnunent was^admowledged befoire me on die /«»— day of / / ^ t / ^ ^ B S ^ ^ 
-as ' P l Z ^ a fy,^ju^T^ of 

inis mstrament was acimowiedged berore 
2009. by D^i/ i^h z r . /^yA/jJg-Sir' '^ 
Adc Land Company 

(SEAL) 

/ ^ ; , NODmr 
^ S E A L 

MARVaHAMLTON 
liVOnnilsdonBvliw 

SeplainliBr14,2011 
SL Louis ( i l y 

CanBrisSlanW74187IB 

[Type or Print Name] 
Notary Public for die Stete of ^ O 
Residing at S T L 9 t/f< / 
My Commission exotees: 9 /* ' / / ^^^ /^ 

28 

68 



3602 Hesper Road 

Hydrometrlcs,lnc.» T^'SSIS 
Consulting Sdentists and Engineers pgx: (4OQ 6S64912 

www.bydninetrics.Gom 

July 14,2010 

Mr. Chuck Ken, President 
Great Nordiem Properties LP 
601 Jefierson Sbee^ Suite 3600 
Houston, TX. 17001 

Re: OtterCreek 

Dear Mr. Kerr 

Ark Land Company (Ark), an afiSUate of Arcfa Cod, b e , has leased certdn cod reserves fiom Great 
Nordiem Properties LP {GtiP) and dw Stete of Montana at Otter Creek, Powder River County, Montana. 
Arch Cod b e . has formed a new subsidiary, Otter Creek Cod LLC, to develop this cod reserve. 
Hydrometrics, b e . of BUUngs, Montana, te assembling a Notice of btent to Prospect on behaff of Otter 
Creek Coal, LLC on sur&ce pniperties owned by Great Nordiem Properties LP and leased to Ailt These 
propeities comprise some 4910.56 acres, and are enumerated in Exfaibit B of die lease agreement 
between GNP and Aric dated November 12,2009. 

Prospectmg activity wUI consist of environmentd baselme stodies, and subject to fiuther permitting by 
die Montana Dei»rtment of Environmeatd Quality (DEQ), bstaUation of modtormg wells and 
exploration drilUi^ 

DEQ rales at ARM 17.24.1018(4) specify that an owner of surtece on which prospectmg wiU occur must 
be notified that DEQ shaU make bvestigations aid inspections necessary to ensure compliance with die 
Montana Strip and Underground M u b g Act appUcable rales and permit conditions. The purpose of thte 
letter is to provide diat notificatbn. 

Please contact Dave Simpson (406) 933-S384 or myseff if dwre are any questions regarding b i s 
notification, 

Sbcerely, 

Heidi J. Kdser 
Project Manager 

Mike Rowlands, Otter Creek Coal, LLC (via e-mdl) 
Dave Sunpson, Simpson and Associates, IXC. (via e-mail) 

IUPR0JECTSU>TRCR\N0l\LJ]NPKar713.d(M: 
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ExhibitA 
otter Creek Tracts Area 

70 



EXHIBir"B" 
LEASED PREMISES 

CXIAL 

To«nship3Souih.Hanpe 45 East Pbwder Ri-r^TinlY.MlTTni 

5ei:tion2S: All 
Se<aioD27: All 
Seidon3S: All 

SecUoD 1: Lots 1,2.3,4, S/2N/2. S/2 (AU Fri) 
Sections: Lots 1.2,3.4,S/2N/2.S/2 (AURrO 

Section 11: All 
Secdon 13: Lots 1,2.3.4,5,6,7.8. N/2 (All Fri) 
Section IS: E/2. E/2SW/4, NEMNW/4 
Section 15: SE/4NW/4 (S0» Coal) 
Section 22: SW/4NE/4. EaNW/4 
Section 23: l.ars 1,2,3.4, W/2, W/2E/2 (All Fti) 
Section 25: LoU 1,2,3,4,5.6,7,8, SA (All Fri) 
Secdon 35: EG, E/2W/2, NW/4NW/4 

tptter.Ct^ Tract 4a 

Section 5: Lots 1,2,3,4, Smvi , S/2 (All Ficl) 
Section 7: Lota 1.2,3.4, S/2 (All FH) 
Section 9: Vir/2. SW/4SE/4 
Section 9: SE/4SE/4 (S0% Coal) 
Section 10: SWMSW/4 (50% Cbal) 
Section IS: WONWM (50% Coal) 
Section 15: W/2SW/4 
Section 17: Lots 1,2,3,4,5,6, FTI EC (All Fcl) 
Section 21: AU 

64aoo 
64aao 
64aoo 

630.96 
627.96 

640X10 
597.01 
440.00 
4aoo 

120.00 
674.24 
647.97 
520.00 

623.00 
.';32.2X 
360.00 
40.00 
40.00 
80.00 
80.00 

439.31 
640.00 

TOTAL COAL MINERAL ACRES 9,692.73 
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Brhj^t "H" - Leased Premises 
tassZ 

Otter Creek Tract #1 

None 

LEASED PREMISES 

SISSEACg 

Otter Qeek Tract #2 

Township 4 South. Rnnee AS EasL Powder River Chmitv. Montana 

Section 10: 
Section 13: 
Secdon 14: 
Section IS 
Section 22: 
Section 23: 

S/2SE/4.SEM5W/4 
Lots 1 .2 ,3 .4 ,5 ,6 ,7 .8 , N/2 (AU Vtl) 
W/2 
E/2,E/2SW/4,E/2NW/4 
NB/4. EGSW/4. I i l SE/4. EONWM Less 2.88 Ac Rd 
Lots 1,2,3,4, W/2, W/2E/2 (All Ffl) 

i2aoo 
S97.01 
32a00 
48a00 
467.00 
674.24 

oner Creek Tract #3 

Tnwmshin 4 South. Ranee 45 EasL Pawider River Cbuntv. Montana 

*Section 7: U t s 1,2,3,4, SO (AU m 
•Section 18: All 
Section 20: Lots 2 .3 .4 . SE/4. SONS. SEMNWM, E/25W/4 
Section 21: All 

532.28 
610.00 
440.03 
64a00^ 

TOTAL SURFACE ACRES 4.9I0J6 

* The sinftce rights owned liy Lessor in Sections 7 and 18 ore subject to a preexisting and active Surface 
Estate Lease dated March 6.1979 between Peabody Coal Compai^ as Lessor, and Consolidation Coal 
Company as Lessee as fksther described ooExhlbitD. During the period this Sutfice Estate Lease is in 
AiU force and efibct as to any of the lands coveied by such Surfiice Estate Lease. Les'see shaU sot be 
obligated to pay to Lessor, the Surface Damage Stand-by Payment provided in Section 6.5 of the Lease 
on such lands affected by such Surface Estate Lease. 
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Exhibit C 
Leased Premises 

l!l 9> 31 
I 

"" {Oiler Creek Ttacl3j 

{Oiter Creek Tract ij 
11 19 

T 5 S R 4 5 E I i |0lterCnxkTract2 
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EXHIBrr "D" 

EXISTING LEASES, LICENSES, HUNTINO RIGHTS, EASEMENTS AND RldTrS-OP-WAY 
ON THE LEASED PREMISES 

ffRgAT NQRTfflPBBW f R Q ? ^ T i E S Lnvmnpp pA^-fffflRSHiP ^ L E S S O R 

Lessee Lease Date Bfir^t'i;!" Xyes Legal Deacription 

MTSAO00052 11iane& Sandy Thomas 04-01-2006 03-31-2012 GtaangA 4S-45E47AII 
Agricultural 4S-4SE-15 E2SW 

4S-45E-18A11 
4S45E-22E2NW.W2NE 

ft SENS 

MTSAO00077 Keith ft KP Stevens Inc 04-01-2006 03-31-2012 tjiazingft 
Agricultural 

4S-4SE-10S2SE,SESW 
4S4SB-13AUFi4 
4S-45E-14W2 
4S-45E.I5E2,E2NW 
4S-45E-22NENE 

MrSAO001S3 WUIiam & Karene 11:01-2005 
McGregor 

10-31-2009 Tenancy 4S-45E-15E2SW 

MTSAO00179 Thane ft Sandy Thomas 04-01-2008 03-31-2023 Grazing ft 4S-45E-22 E2SW,SE Fri 
AgiiculhinU 4S-45E-23W2 

4S-45E-27NE.W2SE.W2 
4S-45E-28AU 

MrSAO00182 Roger ft Lisa GaskUl 04^1-2008 03-31-2023 Grazing 

MTLSOOOOOS Consolidated Cbal Co. 03-06-1979 03-06-2019 Surface 
Lease 

MrLSa00002 consolidated CoalCo. 03-06-1979 03-06-2019 Cool 
Lease 

45-45&20LOIS23ASE 
E2SW,S2NE, 
SENW 

4S-4SE-21AU 
4S'45E-29NE 

4S-45E-7ftl8All 

4S-45E4SESE 
4S-4SE-I0SWSW 
4S-45E-I5NWNW 

GREAT NORTHERN FROPBRTIES LfMITED PARTNERSHIP AS LESSEE 

Lease # Lessee Lease Date 
C-107648 Great Nortium Propeities 06-1049 

Expiration Tvpe 
06-10-19 Coal 

Lease 

Leeal Description 
4S45E-36AU 

MisceUaneous unrecorded and local service easements for electricity and telephone. 
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Great Northem Properties LP Surteix lessees 

Thane & Sandy Thomas 

Ashland, MT 59003 406-784-6268 

Keith &KP Stevens Inc. 

P.O. Box 91 

Ashland. MT 59003 406-784-2459 

William & Karene McGregor 

P.O. Box 734 

Ashland, MT 59003 406-784-2732 

Roger & Lisa Gaskill 

P.O. Box 555 

Ashland, MT 59003 406-784-2354 

Consolidated Coal Co. 

CNX Center 

1000 Consol Energy Drive 

Canonsburg, PA 15317 724-485-4518 
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OC'Ol? 

MEMORANDUM NOmCE OF SURFACE ACCESS AND USE LICENSE AGREEMENT 

NOTICE IS HEREBY GIVEN BY THIS MEMORANDUM (bis "Memorandum"^ that under 
and puisuant to a separate agreement entitled Surface Acceas and Uae License Apeement ("Apeemenf T 
dated effective as of/^psifr y a . 2010 f*EflfectiveDate'\ by and between Kettfa and KP Stevens. 
Inc^ a Montana corporation, having an address of P.O. Box 91, Aahland, Montana S9003 Cl^asas'O 
and Ark Land CoaiiiMiiiy, ( "Alk lda^ with an address of One CityPlace, Suite 300, St Louis, Missouri 
63141, Owners have granted suifiue access and uae to, and does hereby confirm a grant of sur&ce access 
and use to. Ark Land of the foUowing described lands bcated b Powder River County, Montana 
("Lands"): 

T3S. R45E M.PM. Powder River Conatv. MI 
Section 22: S2, S2N2, N2NE4, NE4NW4, less 4.44 acres 
described as follows: Commencing at a quarter corner stone 
between Sections IS and 22 T3S, R4SE, PMM.; Thence Soub 
01*01'16" West 198.5 feet todw Soudi boundary of U.S. Highway 
#212 Right of Way and die true pobt of b^bning; Tbence Soudi 
89*3*03" West 375.0 feet; Tlience Soudi 0V30'4r East S16.0 
ftet; thenoe Nordi 89*«3'03" East 375.0 feet; Thence Nordi 
00^0'47" West S16 feet to die pomt of beginnbg, contabbg 4.44 
acres, more or less AND less 12.0 acres described as follows: 
That pardon ofdie NW4 Section 22, T3S, R4SE, PMM., 
described as follows: Beginning at a pomt oo die Soudi boundary 
of Montana Highway #212 which is 1276 feet East fiom die West 
boundary of Section 22; Tlience East a distance of 792 feet 
paidlel and adjacent to sdd South boundary; Thence South a 
distance of 660 feet paraUd and adjacent to die West boundary of 
a 4.4 acres tract; Thenoe West a distance of 792 feet; Thence north 
a distance of 660 feet to the point of bqbdng, containing 12 
acres, more or less. 

Secdon 26: AU 
Secdon 27: AU 
Section 34: AU 

T4S. R4SE M.P.M. Powder River Countv. MT 
Section 3: AU 
Section 9: S2NE4,N2SE4 
Sectbn 10: S2N2, N2S2 
Sectionll: AU 

The Agreement contains the following prindpd tenns among others: 

1. Grant of Surfece Access and Use. Owners have granted, and hereby confirm a gRuit to 
Arir Land, for die benefit of Ark Land and Otter Credc Coal, L.L.C. CQQO. of a Ucense to enter iqxm, 
access,, cross, use and occupy so much of die Lands as are needed to conthict environmentd, wUdife, 
Uologicd and geologic sanaplbg, stedying, modtoring, assessment and exploration driUbg activities. 

3. Term. Subiect to the provisions ofdie Agreement̂  die Agreement is for a primary tenn of 
two (2) years fiom the Effective Date, provided tfaat Ark Land may extend the A^eonent for an 
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additiond two (2) years a id may further request an extension to conqilete restoration and redamation 
activities. 

4. 2&2yfifi< AU. notices and other commumcations to. dtfaer party shaU be deUvered as 
foUows. Owners joindy and sevendly qipoint Ross Denson, or his legaUy designated successor, as thdr 
agem fi>r the purpose of recdving notices for their benefit tinder the terms of the Agreement. 

Ifto Aric Land: IftoOwners: 

Aik Land Ccnqwny KdthandKP Stevens, b e . 
Attn: President P.O.Box 91 
One CityPbce Drive, Sdte 300 Ashland, Montana S9003 
St. Lods, MO 63141 Telephone (406)784-2459 
Telephone: (314) 994-2950 
Fax: (314)994-2940 

5. Assignment The Agreement is binding upon aid shaUbure to the benefit of the paities 
thereto and thdr respective penmtted successors and assigns. Ndther party shaU assign the Agreement, 
ar aay rigbte or obUgations dierein, without die prior written oonseot of the odier party, \riiich consent 
shaU not be unreasonably widdidd; provided, however, that Ark Land may assign die Agreement without 
oonsent to an affiliate or b conneGtion with sde af ail or substantiaUy d l of ite assete heU b conjunction 
with mining operations pnqx>aed fbr or conducted b the vicidty of the Lands. 

6. No Wdver ftf Mnrf̂ fBCfltiftp This Memorandum is executed for die purpose of placing of 
record notice ofthe Agreement and the terms and provisions tfaereof Nodiing hereb shaU, nor shdl it be 
bteqneted to, amend, modify or wdve any ofdie terms and conditions of die Agreement AU capitdized 
terms used b this Memorandum, not odierwise defined, shaU have die meanings assigned b die 
Agreement 

(Remabdcr of Page Intendonally Left Bbnl^ 
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IN WITNESS WHEREOF, die parties have caused diis Memorandum to be signed and executed. 

OWNERS ARKLAND 

Keith and KP Stevens, Inc 

Tide: ^^fe.,^!^^ 

Ark Land Compaqy 
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STATE OF MONTANA ) 

County of ̂ w S S e j S i ^ ) ^ ' 

1/ ^ Tb^bstniment was acknowledged before me on 

AND K.P. STEVENS, INC., a Montana coiporation. 

t h j a J C ^ d a y af Mtafjg.'i- . 20jg by 

NotaryPubUcf^dieStjdbof f ^ 
Residbeat rtfcBS CUnf jM ^ 
My cmnmiMion expires y - / 7 . 2 0 / 3 

M L S A S T A T E O F / m i l a e S ^ ) 

Countvof̂  i^j .Lft t i i .^ ) 
: 8 S . 

corporation. 

1 before me on di ia i />y^davof A g ; / . r r . 20[5 by 
tometobethe/f•^»^gfigw>y ^ of ARK 

*%"«*<&$ t̂ .̂ * !»^A [Type, Stanqi or Print Name] y| . " 
Notary PubUc g r dicState of fflL^faaMi 
R e s i d i n g a t \ ^ , ^ " * ^ „ 
My commission ejqpires G c f 2 TL 2^20^^ 
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Simpson 8i Associates, LLC 
P. 0.80x250 
Clancy. MT 59634 

406-933-5384 

December 13,2010 

Mr. Chris Yde 

Coal Program Supervisor 
Industrial and Energy Minerals Bureau 
Montena Department of Environmental Quality 
P. 0 . Box 200901 
Helena, MT 59620-0901 

Re: Otter Creek Coal Project; NOI Update 

Dear Chris: 

I herewith submit two copies of the foliowing to update the Otter Creek Coal, LLC Notice of Intent to 
Prospect originally submitted July 20,2010: 

• Ross Denson Surface access Agreement. 

• Revised Exhibit 3 Map showing updated Denson surface access. 

Please contact me or Heidi Kaiser at Hydrometrics. Inc. if there are any questions regarding this NOI 
update. 

Sincerely, 

mv\d W. Simpson 

C. Heidi Kaiser (Via e-mail) 
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ARK IAND COMPANY SCO,TL»H«. 
SanlerneperlyAnaliiit 

VU EXPRESS MAIL 

Novanber30,2010 

Mr. Oeorge Luther, Jr. 
Luther Appraisd Services, be . 
P.O. Box 1745 
MUesCity.MT 59301-1745 

RE: Surface Access and Use License Agreemeni dated effective November 
1,2010 (the "Agreement")* between Ross Denson, Faye Denson & Robert 
Dennis Denson and Ark Land Company & Otter Creek Cod, L.L.C. 
ArkFUe: OC-019 

Dear Mr. Luther: 

Encbsed please find an origind Memorandum of Surface Access and Use License 
Agreement, as referenced above, which I wodd ask tfaat you please record b the Powder 
River Coimty Recorder's Office. 

Once you receive tfae recorded origind, I wodd ask that you please forward to my 
attention. 

Ifyou have any questions, please fed free to contact me direcdy at the number or emdl 
below. 

Thank you fbr asdstance with this matter. 

Sincerdy, 

Scott LKehrer 

A SulnkJiary of 

RMlOMLfiK. 
1 CHyPlaoe Or. Suile 300 Sl. Louis, MO 63141 (3l4J 994-2842 Fax:(314)994-2940 e-man: sl»hrer®crchooal.oom 
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MEMORANDUM OF SURFACE ACCESS AND USE LICENSE AGREEMENT 

NOnCB IS HEREBY GIVEN BY THIS MEMORANDUM (diis "^^nn^nAwtf^, that under 
and purwant to a separate agreement entided Sur&ce Aoeess and Use licease Agreement f'Agreement**) 
dated effective.as of November 1,2010 C ^ s s ^ s s J ^ s f ) * by and between Ross Denson, Faye Denson 
and Robert Doinis Denson, widi an address of 11 Ten MUe Qeek Road, Ashland, MT 
(coUecdvdy die "Qsasssht and Ark Land Company, a Ddaware coiporation widi an address of One 
Ci^laoG^ S d b 300, S t Louis, Missouri 63141, and Otter Q t e A Coal, LX.C^ a Delaware Umited 
UaiuUty company, widi an address of 401 Nbrdi 31* Street, Sdte 770, BUUngs, Montana S9101 
(cdlectivdy "Ark L a o d ^ Owners have gianted smface access and use to. and do herdiy grant suifece 
access and use to, Aik Lmd of die foUowing described lands located bPiiwder River County, Montana 

TfT#Tr ^ '^'*^ yrpff^P F ^ , H. P. Mi 
Section 25: Lots 1 .2 ,3 ,4 ,5 ,6 ,7 ,8 , S ^ (AU) 
Section 26: AU 
Sectbn 35: AU 

The AgreemeDt contains the foUowing princqid terms among odiers: 

1. Otant of Surface Accesa and Use. Owners have panted, and hereby ooofiim a grant to 
Aik Land, for the benefit of Ark Land and Otter Creek Cod. L.L.C. ("OCC"). Ucenses to enter vpfia, 
access, cross, use and occupy so mudi of die Lands as are reascmably necessaiy to tianduct 
envinnnnental, wUdlife, cdtnrd and bidogicd sanqiliiig, stadying, modtorbg, assessment activities on 
die Lands,, and geologic and exploration drUlbg activities on a portion ofthe Lands, as defined b t h e 
Agreement 

2. XSS-"Die Agreement Is for a primary term of two (2) years fimn die Eifactive Date; 
provided diat Aik Land miy extend the Agreement for an additiond two (2) years and m ^ fiirdier extend 
die Ageement for an additional six (6) mmdis to oomplelB restomtion and redamatbn activities. 

3. yf^rigg KHA Aaencv. Owners joindy and seveiaUy appoint Ross Denson. or his legally 
designated successor, as tfaeir agent fiv die puipose of recdving and distributing die oonsidBration and 
receiving notices as provided fiir under die terms of, tbe Agreement AO notices and odwr 

I to eidier party abaU be deUvered as fidlows. 

IftoAikLand: IftoOwners: 

Aik Land Compaay RossDenson 
Attn: President 11 Tea MUe Creek Road 
One CityPlace Drive, Suite 300 Aahland, MT 59003 
S t Loda, MO 63141 Tdephone: (406) 784-6140 
Tdqihone: (314) 994-2950 
Fax: (314)994-2940 

4. Asdfmmtait The Agreement is binding qxm and sfaaU imtfe to tiiB benefit oftiiB parties 
tfaereto and tiieir leapective pennitted suocassors and assigns. Ndther paity shaU asdgn die Agreement, 
or aity ligjits or obUgations theran, widiod die ptior writteb consent of tfae odier paity,. wbcfa oonsent 
diaU not be unreasonably witfahdd; provided, however, that Aric Land may aangn die Agreement Widiout 

10/28/2010 
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oonsent to an ajSUate or b connection widi tfae sde of dl or sdntantiaUy dl of its assets fadd b 
coqunction with mining operations proposed fiv or conducted b tfae vidnity of die Lands. 

5. No Waiver ̂ r ̂ y i i f i^^ '^ This Memorandum is executed fiv die papose of placing of 
record notice of die AgreemfBit and the tenna and provisions tfaereof Notfaing faereb sludl. nor dudl it be 
inteqnxted to, amend, modify or wdve any of tfae teims and conditions of the Agreemeiit. AUeapitaUzed 
teems used b dns Memonmdum, not otherwise defined, shaU faave die w»«Bmmg» assigned b tfae 
Agreemeitt. 

6. Access Bv Mcmtana Departmem of Bnvhonmentd OnaUty. Owners nndeistand and 
admowledge diat the Nfodana Department of Environmeatd (JnaUty and oertab odier govemmentd 
agendes m ^ fiom time to time enter tfae Lands fiv die purposes of reviewing and inspecting tfae Data 
Collection Activities aa contempbted tinder tfais Agreement. 

7. iigscsQeafiSS' The rights granted to Aric Land under tfae Agreement sfadl run with die 
Lands. 

IN WITNESS WHEREOF, die parties have caused dns Memorandum to be dgned and executed. 

OWNERS ARKLAND 

Aik Land Company 

^ . 

Ross Denson Tide: ^ ^ ^ ^ J ^ f f i * ^ 
Ot ter Creek Coal, L.L.C. 

Fayel 

Robert Dennis Denson 

Title: UcM.fi^fJL^ ^ Tf^asu. 

10O8/2010 
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STATE OF WYOMING 

County of Sheridan 

) 
:ss. 

) 

Signed and acknowledged befiire me cm this i . q ^ 

I WMLBtt^MOW 

(Sed) 

day of November. 2010, by ROSS DENSON. 

l̂ m̂. 
,r>Lfia»f 

riypeorRintName] 

Notaiy PubUo fiv die State of Wyoming 

Redding at SheridatvBQwming 

MvcommiBMoneamwS^jC^^ .2oO-. 

STATE OF WYOMING ) 

:ss. 

County of Sheridan ) 

- ) 
Signed and admowledged before me on this 

, « ^ » - ^ 

" ' M W I B S 8 5 > I W I W U C ( 

cmvol m SMcf 

1 JlrOuMnBiniMEnnriBbWK > 

(Sed) 

day of November, 2010. by FAYE DENSON. 

LJ4S^4_ 
L. .ffirifl»i 

[X^peorftbtName] 

Notaiy PubUc fiv die State of Wyoming 

Residing at Sfaeridan, ^ rambg 

My oommissbn e sp i r e s^^^ ^ p * . ZOVPT 
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STATE OP MONTANA 

County of MiHrtdmi 

ISS. 

) 

Signed and admowledged befiire me on diis N̂  
DENNIS DENSON. 

dayof 2010, by ROBERT 

fcOlOXX * • * ' * " * ' * * * * * MBMLBBrayKAMnrRBUC 

n w 

(Sed) 

[TVpe IV Print Name] 

Notaiy PiibUc fiv the State ofMaatma' 

^^«ii°8»t Sha>r1ifiiiul»Mali^ 

: i 

'lodged befive me on this 
, known to me to be the 

ttfOiporatum. 

tmefVioeix. hotriavo. by 
of ARK 

(TVpe or Print Name] 

Notaiy PubUc fiv die State a f / n i . f S a a r * 

Residing a t ^ r ^ t /ae>r_f / l > g i ^ O ^ 

My commisdon expires f O l p y . M / y 

10/28/2010 
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STATEOF / ^ / . d f / a r / ) 

Comity ofjSui 
188. 

£tidJL 

3
f Thia inatnmtwrf ww» aftlniniBflaiipd Itufiwa mw twi thia j f l / ^ daV ciJ/fioSrikMBt^JXilO. bv 

S£i< .̂̂  . ^ . r f a r C Z ^ J L . known to me to be die { I p if T^jt^ <> x9r>^ of OTTER CREEK COAL, LX.C. a Ddaware Ibiited UabUity company. 

(Sed) 

Notary 

CornniiMjon # 104270 
r.aoi4 

[lype or Print Name] 

Notaiy PubUc fiv die State of/SoLStkP^* 

Reridingatv_y, (^OMJS (^au i « j / 

My commission expires / O f p f^. 20 ^ y 

10/28/2010 
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EXHmrrs 
PROSPECTING ROADS 

Access routes to drill sites have been located to minimize overland travel distance and avoid 

known cultural sites. It is not anticipated that new road construction or improvement of 

existmg trails will be necessary. However, there has been significant erosion of existing 

trails, and many ephemeral drdnages are deeply bcised as a result of nabrd erosion. If 

improvement of an existing trail or access route is required to allow access by die drill rig 

and support vehicles. Otter Creek Coal, LLC will submit a minor revision application to the 

department showing the section of road affected, and provide documentation of surface 

owner concurrence. 

Road construction will consist of blading and windrowing "A" horizon soil (where present) 

and grading a temporary road surface. New temporary roads will be reclaimed at the 

conclusion of prospecting operations by respreading windrowed soil and seeding unless 

otherwise requested or approved by die surface owner. Improvement to existing trdls will be 

permanent, and any wbdrowed soil will be seeded. Mbor surface disturbance requiring re­

vegetation will be hand broadcast seeded at the rate of 30-35 bulk pounds per acre with die 

foliowing seed mix in equal parts: Westem Wheatgrass, Slender Wheatgrass, and Thickspike 

Wheatgrass. 

As required by ARM 17.24.100692), any road improvement or construction will meet die 

requirements of ARM 17.24.601 dirough 608 and 609(2): 

ARM 17.24.601: 

(1) Not applicable. 

(2) Not applicable (access and haul roads only). 

(3) Cut slopes, if required, will be no more than 1 v: 1.5h. 

H:\PR0JECTS\OTllCRVPennitting\PrD$pectlng PeimitVEXHIBrr 8 Roads.docx 1/6/2011 
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(4) Temporary erosion controls will be used during construction to control sedimentation 

and minimize erosion. These will consist of interception ditehes and sediment traps. 

(5) Any cut and fill slopes not reclaimed immediately will be resoiled and revegetated at the 

first seasonal opportunity. 

(6) Roads will not cause damage to fish, wildlife and related environmental values and will 

not cause additional contributions of suspended solids to stream flow or to runofl̂  or degrade 

the qudity or quantity of surfiice or ground water. This will be accomplished by locating 

roads in grassland areas to the extent possible, and controlling sediment 

(7) Road surfacing material, if used, will consist of gravel or scoria. Temporary roads will 

not be surfiu:ed. 

r 

(8) Not applicable. 

(9) The need for dust control on temporary roads or trails used only occasionally is not 

anticipated. 

(10) Roads will be reclaimed as required upon abandonment. Windrowed soil will be 

respread and seeded. 

(11) Not applicable. 

ARM 17.24.602: 

(1) Locations of proposed roads will be identified by visible maridngs prior to the 

commencement of construction. 

H:\PROJECTS\OTRCR\Peimittin^rospecting PeimitVEXHTBlT 8 Roads.doai t/6/2011 
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(2) Insofar as possible, roads will be located on ridges and flatter ground to minimize 

erosion. Crossings of ephemeral streams will utilize culverts as specified or fords approved 

by the department Roads will not be located in stream channels. 

ARM 17.24.603: No embankments are planned; this section is not applicable. 

ARM 17.24.604: REPEALED 

ARM 17.24.605: 

(1) Not applicable (access and haul roads and rail loops only). 

(2)Drainage ditches will be placed at the toe of any cut slope, and ephemeral stream 

crossings will not affect the flow or sediment load. 

(3) Ditohes and culverts will be used where necessary to assure adequate drainage. 

(4) For any roads to be used and mamtained for more than six months, ditches and culverts 

will be sized to pass safely the peak runoff from a 10-year, 24-hour precipitation event. 

(5) Bridges are not planned. 

(6) Drainage pipes and culverts will be constructed to avoid plugging and prevent collapse, 

and minimize erosion at inlets and outlets. 

(7) Natural channel dramage ways will not be altered or relocated for road construction 

without prior approval ofthe department. 

(8) Unless a ford of an ephemeral channel is approved by the department, a culvert will be 

employed; riprap may be used where an ephemeral channel is too shallow for placement ofa 

culvert 
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(9) Vegetetion will be cleared only for the width necessary for road and ditch construction. 

ARM 17.24.606: REPEALED 

ARM 17.24.607: 

(1) Roads in place for more dian 6 months will be mainteined by scraping as necessary to 

mdntein suitebility for travel. 

(2) Culverts will be mainteined as necessaiy to assure dieir intended fiinction. 

(3) Roads damaged by natural events or equipment will be reconstructed or reclaimed as 

soon as practicable. 

ARM17.24.608: Not Applicable. 

ARM 17.24.609(2): Road construction, use and maintenance will be conducted to avoid or 

minimize damage, destruction or disruption of use of any existing facilities. There are no 

known such facilities in the prospecting area. 
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EXHIBIT 9 

PROPOSED PUBLIC NOTICE 

Draft public notice to be published in the Powder River Examiner, Broadus, Montana, for four 
consecutive weeks upon determination by the Department that the application is administratively 
complete: 

NOTICE OF APPLICATION FOR COAL PROSPECTING PERMIT 

On January , 2011, Otter Creek Coal, LLC filed with the Montana Department of Environmentel 
( ^ l i t y (DEQ) an application for a permit to prospect for coal on the Otter Creek Tracts near Ashland in 
Powder River County, Montana, using exploration drilling mediods. On , 2011, DEQ 
detennined the application to be administratively complete. 

The name and business address ofthe applicant is: 

Otter Creek Cod, LLC 
P.O. Box 7152 
Billings, Montana 59101 

The area of the application is known as the "Otter Creek Tracts" located approximately five miles 
southeast of Ashland via U.S. Highway 212 and Montana Route 484. The area of the application 
comprises 19,836 acres including all or parts ofthe following Sections as shown on the map below: 

Twp.3S,Rge.45E: Sections 25,26,27,34,35,36 

Twp.4S,Rge.45E: Sections 1,2.3,5,6,7,8,9,10,11,12.13,14,15,16,17,18,20,21,22,23,24,25,26,27,3536 

(Map showing Tracts 1, 2 and 3 with section lines and numbers, township and range, Ashland, 
highways U. S. 212 and IMontana 484, Otter Creek and the Tongue River, with north arrow) 

The area is located within the Ashland, Willow Crossing, Coleman Draw, King Mountein and Yager 
Butte U. S. Geologicd Survey 7.S-minute quadrangle maps. 

A copy of the Application for Prospecting Pemiit is available for public inspection at the office of the 
Powder River County Clerk and Recorder located at the Powder River County Court House in Broadus. 
Montana, and at the ofBces ofthe Moniana Department of Environmentel Qudity located at 2001 i l"* 
Avenue, Helena, Montana, and Airport Business Park IP-9,i371 Rimtop Drive, Billings, Montana. 

Written comments, objections or requests for informal conferences bn the application may be submitted 
by any person with an interest that is or may be adversely afiected to the Montana Departmem of 
Environmentel Qudity, P. O. Box 200190, Helena, Montana, 59620. Such conunents. objections or 
requests must be received by the Department by , 2011, or within thirty days of 
the last publication ofthis notice. 

(To be published in die Powder River Examiner, Broadus, Montana, for four consecutive weeks upon 
determination by the Department that the application is administratively complete.) 
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Montana Department of 

E N V I R O N M E N T A L Q U A U T Y Bri.„scN».i««-.G...n.., 
P.O. Box 200901 • Helena, MT 59620-0901 • (406) 444-2544 ,* www.deq.mt.gov 

February 2,2011 

Mr. Mike Rowlands, Director 
Otter Creek Operations 
Otter Creek Coal, LLC 
P.O. Box 7152 
Billings, MT 59101-7152 

Permit ID: X2011334 
Revision Type: None 
Permitting Action: Completeness Determination 
Subject: Pennit Application X2011334; Completeness Determination 

Dear Mike: 

The Department has completed its initid review of Otter Creek Coal, LLC's application for 
prospecting permit #X2011334. Otter Creek Coal,. LLC submitted an application for a 
prospecting permit on January 11, 2011. The prospecting permit would incorporate the three 
tracts within,the Otter Creek development area, southeast of Ashland, Powder River County, 
Montana. Initially, the prospecting activity would be conducted within Tract II with 44 drill 
holes proposed. Otter Creek Coal, LLC has indicated that additional drill holes would be added 
through future amendments to the prospecting permit. 

Otter Creek Coal, LLC's prospecting permit application addressed all ofthe rules pertaining to 
submittal ofa prospecting application. Therefore, the Department finds that Otter Creek Coal. 
LLC's application for a prospecting permit X2011334 is administratively complete. Please 
proceed with publishing the Public Notice in a paper of general circiilation in the locality ofthe 
proposed activity [ARM 17.24.401(3)]. The notice must be published at least once a week for 
four consecutive weeks. A 30-day comment period will follow the last date of publication. 
During the publication period and the required 30-day comment period, the Department will 
initiate its technical review and notify you ofany deficiencies. 

The Department has determined that an Environmental Impact Statement is not necessary and we 
will prepare an Environmental Assessment prior to issuing a final decision on the permit 
application. 
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Ifyou have any questions regarding the completeness detemiination or the Department's 
technical review ofthe application, please contact me. 

Sincerely. 

Chris Yde,\SHpervisor 
Coal and Uranium Program 
Industrial and Energy Minerals Bureau 
Phone: 406-444-4967 
Fax: 406-444-4988 
Email: CYde@mt.gov 

CY/sg 

Cc: Jeff Fleischman, Office of Surface Mining 
Gene Hay, Office of Surface Mining 

FC: Prospecting X2011334 (Permit Application) 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, DC 20423 

TONGUE RIVER RAILROAD 
COMPANY, INC. 
CONSTRUCTION AND OPERATION 
WESTERN ALIGNMENT 

STB FINANCE DOCKET NO. 30186 
30186 (Sub-No.2) ^ ' ^ " 
30186 (Sub-No.3) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 17,2011,1 have caused a copy oftiie foregoing-

letter of Petitioners Northem Plains Resources Council and Mark Fix, to be served via United 

States Postal Service first-class mail, with adequate prepaid postage to counsel for Tongue River 

Railroad Company, Inc. as follows: 

Betty Jo Christian 
David H. Cobum 

Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W., 

Washington, DC 20036 

SIGNED and DATED at South Royalton, Vermont tiiis 17* day of Febraaiy, 2011. 

ENVIRONMENTAL AND NATURAL 
RESOUR^S:tAW CLINIC 

Patrick Parenteau, Esq. 
Jack Tuholske, Esq. 
Environmental and Natural Resources Law Clinic 
Vermont Law School 
P.O. Box 96, Chelsea Sfreet 
Soutii Royalton, VT 05068 
(802)831-1305 
pparenteau@vennontlaw.edu 

Counsel for Petitioners 
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