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DELAWARE AND HUDSON RAILWAY COMPANY, INC.
-- DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION --

IN BROOME COUNTY, NY; MIDDLESEX, ESSEX, UNION, SOMERSET, HUNTERDON,
AND WARREN COUNTIES, NJ; CUMBERLAND, CHESTER, LUZERNE, PERRY, YORK,
LANCASTER, NORTHAMPTON, LEHIGH, CARBON, BERKS, MONTGOMERY,
NORTHUMBERLAND, DAUPHIN, LEBANON, AND PHILADELPHIA COUNTIES, PA;
CECIL, HARFORD, BALTIMORE, ANNE ARUNDEL, AND PRINCE GEORGE’S
COUNTIES, MD; THE DISTRICT OF COLUMBIA; AND ARLINGTON COUNTY, VA

REPLY TO MOTION TO COMPEL DISCOVERY RESPONSES

INTRODUCTION
Delaware and Hudson Railway Company, Inc. (“D&H”) submits this reply in opposition
to “James Riffin’s Motion to Compel The Delaware and Hudson Railway Company, Inc. To
Provide Riffin with the Documents He Requested on April 20, 2015, and on May 1, 20157 (the
“Motion” or “JR-13") filed with the Board on June 8, 2015.2 In order to obtain discovery in
discontinuance proceeding, the party seeking discovery must demonstrate both need and

relevance. Riffin, who is not a shipper and has no cognizable interest in this proceeding, has

! The discovery requests were actually served and filed on April 16, 2015 and April 20,
2015. In this Reply, D&H will refer to the actual dates.

2 In his 11 page (not including exhibits) motion to compel, Riffin includes 6-1/2 pages of
responses to D&H’s June 2, 2015 Reply to Notice of Appeal, which Riffin acknowledges
constitute an unauthorized reply to a reply. See 49 C.F.R. § 1104.13(c). The Board should strike
or otherwise disregard Riffin’s attempt to circumvent its rules, which in any event, do not merit
further response by D&H.
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failed to demonstrate either need or relevance for the requested information. Accordingly, the
Board should deny the Motion.
BACKGROUND

On March 19, 2015, D&H filed its Notice of Exemption to discontinue approximately
670 miles of trackage rights in five states and the District of Columbia. The Board published
notice of D&H’s exemption on April 8, 2015 with an effective date of May 8, 2015, which the
Board later postponed to June 15, 2015 to coincide with the effective date of the transaction in
Finance Docket No. 35873. However, on April 20, 2015, Riffin, who is neither a shipper nor a
carrier, filed a petition to revoke the exemption, claiming that D&H had failed to include certain
ZIP Codes and counties in its Notice. On May 8, 2615, D&H filed a reply to Riffin’s petition
acknowledging inadvertent omission of certain ZIP Codes and counties. On May 13, 2015, the
Office of Proceedings ordered D&H to submit a supplement to its March 19, 2015 Notice that
includes all omitted information required by 49 C.F.R. § 1152.50. The Order further provided
“All deadlines in this proceeding, . . . are no longer operative, and this proceeding is placed in
abeyance until further order of the Board.” Slip op. at 2. D&H ﬁled the supplemental
information required by the May 13 Order on June 15, 2015.

On ‘April 16, 2015 and on April 20, 2015, Riffin served discovery requests on D&H
seeking a broad range of information.® On June 8, 2015, while the proceeding remained in
abeyance, Riffin filed his motion to compel discovery responses. Riffin contends that the Board
should compel production of the information so he can challenge D&H’s ability to use the 2-year

out of service exemption procedures. JR-13 at 6. Riffin’s claims are without merit.

3 D&H’s discovery responses initially were due May 20, 2015, thirty days after Riffin
filed his petition to revoke the exemption. The May 13 Order, however, placed the proceeding in
abeyance and, as a result, D&H’s responses are not yet due.
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ARGUMENT
L The Board Sets a High Bar for Discovery in Discontinuance Proceedings.

Although parties are entitled to discovery “regarding any matter, not privileged, which is
relevant to the subject matter involved in a proceeding,” 49 C.F.R. § 1114.21(a)(1), the Board
requires “more than a minimal showing of potential relevancy” before granting a motion to
compel discovery. Potomac Elec. Power Co. v. CSX Transp., Inc. (“PEPCO”), 2 S.T.B. 290,
292 (1997). Parties must demonstrate a real, practical need for the information. Coal Rate
Guidelines, Nationwide, 1 1.C.C. 2d 520, 548 (1985). This is particularly so in abandonment and
discontinuance proceedings where discovery is disfavored not only due to the strict statutory
time constraints, “but also because only rarely can discovery be justified in an abandonment
proceeding.” Cent. R.R. of Ind—Aban. Exemption—in Dearborn, Decatur, Franklin, Ripley,
and Shelby Counties, Ind., AB-459 (Sub-No. 2X), slip op. at 4 (STB served Apr. 1, 1998)
(denying a motion to compel discovery for failure to show need for the requested material). As
the Board has explained,

Congress has directed the Board to expedite its decisionmaking
process in general, and its decisions in abandonment cases in
particular. Discovery, which can hold up the Board’s processes,
may be necessary in some cases, even in some cases--such as rate
cases--involving statutory decisional deadlines. In abandonment
cases, however, it is not typically productive, and hence not
typically pursued. Contested discovery may be granted under
appropriate circumstances in particular abandonment proceedings,
but only when the party seeking discovery shows that the
information sought is relevant and might affect the result of the
case, and that it ought to be obtained through discovery rather than
some other means.

SWKR Operating Co.—Aban. Exemption—In Cochise County, AZ, AB-411 (Sub-No. 2X), slip
op. at 2 (STB served Feb. 14, 1997). The burden is on the party seeking discovery in

abandonment and discontinuance proceeding to “demonstrate relevance and need.” Cent. R.R. of
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Ind., slip op. at 4. Riffin has not met this high threshold and therefore his motion to compel
should be denied.
IL. Riffin Has Not Demonstrated a Real Practical Need for Discovery.

Riffin has no cognizable interest in this proceeding. He is neither a shipper nor a carrier.
He has identified no harm that he, or anyone else for that matter, will suffer as a result of D&H’s
discontinuance of the subject trackage rights.

Moreover, he seeks the information requested for the sole purpose of challenging D&H’s
use of the 2-year out of service class exemption: “Whether the D&H has moved local traffic
over any of the subject trackage rights is very much in dispute. That is the very reason why
Riffin serviced his discovery requests . . . .” JR-13 at 6 (emphasis in the original). Riffin’s claim
is wholly unfounded. More to the point, seeking discovery for the sole purpose of making it
more onerous for a carrier to discontinue trackage rights is at odds with the Congressional and
STB intent in establishing the exemption procedures for discontinuance of trackage rights. See
Exemption of Out of Service Rail Line, 2 1.C.C.2d 146 (1986); 49 C.F.R. § 1152.50(c).

Perhaps most importantly, none of the information that Riffin seeks will affect the
outcome of this proceeding. That D&H is entitled to discontinuance authority is not genuinely in
dispute. The Board has been presented with more than sufficient evidence -- and more evidence
that the Board requires or is typically provided -- to demonstrate that detailed regulatory scrutiny
of D&H’s trackage rights discontinuances is not necessary to carry out national transportation
policy. See id., 2 1.C.C.2d at 157-58. This evidence includes the competitive analysis submitted
by NSR in the D&H South Lines acquisition proceeding, which showed that discontinuance of
the trackage rights in this proceeding would result in no competitive harm. See Docket No. FD
35873, slip op. at 14-16 (STB served May 15, 2015). Although more than 100 shippers
submitted statements in support of that transaction, not a single shipper opposed the transaction
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and no party, including Riffin, presented evidence in either proceeding identifying any such
harm. Moreover, 660 of the 670 miles of the subject trackage rights are overhead only, and
many have not been used in a decade or more. In these circumstances, the Board should not
countenance pursuit of discovery by a party with no cognizable interest in the proceeding,
thereby risking further delay and imposing additional costs.

III. The Information Sought Far Exceeds Riffin’s Purported Need.

Although Riffin claims that he needs the information to test the veracity of the
representations in D&H’s Notice of Exemption, his requests seek information that far exceed that
purpose. For example, in his April 16 discovery requests, Riffin seeks copies of six of the eleven
agreements that are the subject of this proceeding in addition to documents concerning traffic
over rail lines that are not the subject of the trackage rights discontinuance proceeding,”
documents detailing the number of cars in each train, origin and destination of each car in each
train, shipper, receiver, origin and destination carrier, number of cars interchanged with other
carriers, and information regarding traffic originating or terminating in D&H’s Taylor Yard
facility in Pennsylvania, including shipper, receiver, and origin and destination carriers. None of
the information requested has any bearing on this trackage rights discontinuance proceeding and,
accordingly, should not be allowed. See Cent. R.R. of Ind., slip op. at 4. (denying motion to
compel “broad brush discovery requests, none of which the protestants have shown is necessary
to present their case”).

Similarly, Riffin’s April 20 supplemental discovery requests seek copies of switching

agreements and documents concerning D&H’s right to use certain yard facilities at Oak Island,

* In addition to traffic D&H handles via its trackage rights, Riffin also seeks information
regarding traffic D&H handles over its own lines between Dupont, PA and Binghamton, NY and
between Dupont and Sunbury, PA.
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Greenville, and Elizabethport, NJ, and Allentown and Bethlehem, PA, none of which are the
subject of the discontinuance proceeding. The only ostensible purpose for these requests is to
further Riffin’s improper supplemental OFA notice to acquire D&H’s rights in the various yard
facilities. These discovery requests should also be disallowed.

Discovery is not an opportunity for a party to gain unlimited access to a carrier’s files in
order to obtain any information in which it might be interested. Rather, discovery must be
relevant, and a party seeking to compel discovery must “show clearly that the information sought
is relevant and would lead to admissible evidence.” Export Worldwide, Ltd. v Knight,
241 F.R.D. 259, 263 (W.D. Tex 2006); see also SWKR Operating Co., slip op. at 2; PEPCO,
2 S.T.B. at 292. Riffin’s discovery requests are wholly without relevance to this proceeding and
would serve no useful purpose. Accordingly, the Board should reject Riffin’s motion to compel.

CONCLUSION

For the foregoing reasons, the Board should deny R} gﬂ
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otion to compel.
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