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ENTERED
E-FILE Office of Proceedings
August 23, 2012
The Honorable Cynthia T. Brown Part of
Chief, Section of Administration Public Record

Surface Transportation Board
395 E. Street, S.W., Room #100
Washington, DC 20423-0001

RE: STB Finance Docket No. 35666; Verified Notice of Class Exemption Under 49
C.F.R. § 1180.2(d)(1) and 49 C.F.R. § 11802(d)(7) for a Transaction Proposed Under
49 U.S.C. 11323 Involving More than One Common Carrier; Union Pacific Railroad
Company Class Exemption for Acquisition of and Operating Authority Over and
Overhead Trackage Rights Over Various Portions of the Curtiss Branch Line of the
San Pedro Railroad Operating Company, LL.C All Being Located in Cochise
County, Arizona

Dear Ms. Brown:

Enclosed for filing in the above proceeding is Union Pacific Railroad Company’s
Verified Notice of Exemption and Caption Summary (Exhibit H to the Notice) pursuant to the
Class Exemption for Acquisition of and Operating Authority Over Portions of the Curtiss Branch
Line 49 C.F.R. § 1180.2(d)(1) and Class Exemption for Overhead Trackage Rights over Portions
of the Curtiss Branch Line 49 C.F.R. § 1180.2(d)(7).

Please file this verified Notice of Class Exemption in finance Docket No. 35666.
Enclosed is a credit authorization voucher in the amount of $1,100 for the filing fee.

Very truly yours, |
FEE RECEIVED ) , ' " FiLED
August 23, 2012 Madk I Shumate, 71 AugUst 23, 2012
SURFACE Senior General Attorney SURFACE
TRANSP%?H'?MT ION BOARD TRANSPORTATION BOARD
nci.
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STB Finance Docket No. 35666

--UNION PACIFIC RAILROAD COMPANY--
CLASS EXEMPTION FOR ACQUISITION OF
AND OPERATING AUTHORITY OVER AND
OVERHEAD TRACKAGE RIGHTS OVER VARIOUS
PORTIONS OF THE CURTISS BRANCH LINE OF
THE SAN PEDRO RAILROAD OPERATING COMPANY, LLC
ALL BEING LOCATED IN COCHISE COUNTY, ARIZONA

VERIFIED NOTICE OF EXEMPTION
UNDER 49 C.F.R. § 1180.2(d)(1) AND
49 C.F.R. § 1180.2(d)(7)

FOR A TRANSACTION PROPOSED
UNDER 49 U.S.C. 11323 INVOLVING
MORE THAN ONE COMMON CARRIER
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Mack H. Shumate, Jr., Senior General Attorney
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Before the

SURFACE TRANSPORTATION BOARD

STB Finance Dockei No. 35666

--UNION PACIFIC RAILROAD COMPANY--
CLASS EXEMPTION FOR ACQUISITION OF
AND OPERATING AUTHORITY OVER AND
OVERHEAD TRACKAGE RIGHTS OVER VARIOUS
PORTIONS OF THE CURTISS BRANCH LINE OF
THE SAN PEDRO RAILROAD OPERATING COMPANY, LLC
ALL BEING LOCATED IN COCHISE COUNTY, ARIZONA

VERIFIED NOTICE OF EXEMPTION
UNDER 49 C.F.R. § 1180.2(d)(1) AND
49 C.F.R. § 1180.2(d)(7)

FOR A TRANSACTION PROPOSED
UNDER 49 U.S.C. 11323 INVOLVING
MORE THAN ONE COMMON CARRIER

Union Pacific Railroad Company (“Union Pacific”) submits this Verified Notice of
Exemption under class exemption 49 C.F.R. § 1180.2(d)(1) and 42 C.F.R. §
1180.2(d)(7), for a transaction proposed under 49 U.S.C. 11323 involving more than
one common carrier covering (1) the acquisition and operation of a line of railroad which
will not constitute a major market extension and where the Surface Transportation
Board (“Board”) has found that the public convenience and necessity permit
abandonment and (2) for acquisition of overhead trackage rights by a rail carrier over

lines owned or operated by another rail carrier which are based on written agreements
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and are not filed nor sought in responsive applications in a rail consolidation
proceeding.

EXEMPTIONS SOUGHT

Union Pacific seeks a class exemption for the acquisition of and operating
authority over two portions of the Curtiss Branch Line, as hereinafter defined and
depicted on the Print attached hereto as Exhibit “A”" which is hereby made a part
hereof, which Union Pacific desires to acquire from the San Pedro Railroad Operating
Company, LLC (“SPROC"), an existing class Ill short line railroad, and a related class
exemption for Overhead Trackage Rights over another portion of the Curtiss Branch
Line which SPROC has been authorized by the Board to lease from Union Pacific and
operate over. Union Pacific proposes to purchase from SPROC the line segments
between MP 1040.15 at Curtiss and MP 1041.32 near Curtiss and between 1071.16
and MP 1084 at Naco, both segments are indicated in blue on Exhibit “A”. Union
Pacific also proposes to purchase from SPROC, SPROC’s operating rights over the line
segment between MP 1041.32 and MP 1071.16 over a right of way that Union Pacific
currently owns (this segment is indicated in red on Exhibit “A”). In addition, SPROC
has agreed to grant Union Pacific overhead trackage rights over a line between MP
1033.008 at Benson and MP 1040.15 at Curtiss that SPROC currently leases from
Union Pacific (this segment is indicated in green on Exhibit “A”) (the “Leased Line").

A declaration of John J. Miller dated September 14, 2011 and filed pursuant to 28

U.S.C. § 1746 with the United States Court of Federal Claims in Jack Ladd and Marie

! A visual summary of the current property interests of the Union Pacific and SPROC in the entire

line that is the subject of this transaction (“the ABC Line”) is depicted on the print attached hereto as
Exhibit “A.”
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Ladd. et al.. plaintiffs v. United States of America, defendant, No. 07-271L. is attached

hereto as Exhibit “A-1” and is hereby made a part hereof. This declaration gives a
summary of the transactions and events concerning the background and future potential
use of the Curtiss Branch Line.

In support of the Exemption under 49 C.F.R. § 1180.2(d)(1) Union Pacific states
as follows: First, by decision served February 3, 2006 in Docket No. AB-1081X, the
Board, under 49 U.S.C. § 10502, exempted from the prior approval requirements of 49
U.S.C. § 10903, the abandonment by SPROC of the portions of the Curtiss Branch Line
which Union Pacific desires to acquire (the two segments indicated in blue on
Exhibit “A” and the segment indicated in red on Exhibit “A”} and other lines owned or
otherwise controlled by SPROC. Second, for the acquisition of a line of railroad to be
exempt under these provisions, such acquisition cannot constitute a major market
extension. Union Pacific is of the opinion that the acquisition of and authority to operate
over all portions of the Curtiss Branch Line covered by this Notice of Exemption would
not constitute a major market extension for the Union Pacific because, (1) the Curtiss
Branch Line does not extend to the international border with Mexico; (2) the Curtiss
Branch Line is not in or near any major commercial markets or rail routes; (3) except for
the Leased Line, the entire Curtiss Branch Line was approved for abandonment by the
Board on February 3, 2006 in Docket No. AB-1081X; and (4) the Union Pacific still
currently retains real property ownership of the majority of the right-of-way which makes
up the Curtiss Branch Line.

In support of the Exemption under 49 C.F.R. § 1180.2(d)(7), the Overhead

Trackage Rights (the “Overhead Trackage Rights”) sought by Union Pacific over the
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Leased Line are based on a written agreement and such Overhead Trackage Rights
were neither filed nor sought by Union Pacific as a responsive application in a rail
consolidation proceeding. A redacted copy of the proposed Trackage Rights
Agreement between Union Pacific and SPROC is attached hereto as Exhibit “C” and
hereby made a part hereof. A copy éf the signed original will be filed with the Board
within ten (10) days of the filing of this Verified Notice of Exemption.

The exemption for the acquisition of and operation over a portion of the Curtiss
Branch Line and the exemption for the acquisition of Overhead Trackage Rights by
Union Pacific over that portion of the Curtiss Branch Line defined herein as the Leased
Line, are related and interdependent and collectively included under this Notice of
Exemption. Both exemptions are covered by the same written Purchase and Sale
Agreement (the “PSA”) between SPROC and Union Pacific, a copy of which is attached
hereto as Exhibit “B” and hereby made a part hereof. Union Pacific is of the opinion
that the components of this transaction fall within the applicable respective exemptions
under 49 C.F.R. § 1108.2(d)(1) and 49 C.F.R. § 1108.2(d)(7) for transactions proposed
under 49 U.S.C. 11323. The Curtiss Branch Line is located in Cochise County, Arizona.

BACKGROUND

By agreement dated January 31, 1995 entitled, Sale Agreement — Douglas and
Bisbee Branches By and Between SWKR Operating Co., Inc. (“SWKR") (a then wholly-
owned subsidiary of Kyle Railways, Inc.)* and the Southern Pacific Transportation
Company (“Southern Pacific”) predecessor by merger to Union Pacific (the “Sale

Agreement”) a copy of which being attached hereto as Exhibit “D” and hereby made a

Kyle Railways, Inc., was successively acquired by StatesRail, Inc., in 1997 and StatesRail, Inc.,

5
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part hereof, Southern Pacific did convey, transfer and otherwise sell to SWKR the
following: (1) all of Southern Pacific’'s ownership interest in the Bisbee Branch from
Milepost 1085.0 at Bisbee Junction to Milepost 1090.6 at Bisbee, a distance of 5.6 miles
(the “Bisbee Branch”); and the portions of the Douglas Branch not covered by the
Curtiss Easement, as hereinafter defined, from Milepost 1040.15 near Curtiss to
Milepost 1055.8 near Charleston a distance of 19.9 miles from Miiepost 1055.8 near
Charleston to Milepost 1097.3 near Paul Spur, a distance of 41.5 miles; and from
Milepost 1097.3 near Paul Spur to Milepost 1106.5 near Douglas, a distance of 9.2
miles (collectively, “Line A”); and (2) an easement for railroad operating purposes only
over that portion of the Douglas Branch Line from Milepost 1041.32 to and including
Milepost 1071.16 (the “Curtiss Easement”), a copy of which being attached hereto as
Exhibit “E” and hereby made a part hereof, (“Line B”). Under the Sale Agreement,
Southern Pacific also leased to SWKR the portion of the Curtiss Branch Line from
Benson at Milepost 1033.008 to and including Milepost 1040.15 near Curtiss (“Line C")
referred to herein as the Leased Line. A copy of the Lease for the Leased Line is
attached hereto as Exhibit “F” and is hereby made a part hereof. By Interstate
Commerce Commission decision with a Service Date of December 23, 1994, the
Commission approved SWKR'’s Notice of Exemption in SWKR Operating Co., Inc. —
Acquisition and Operation Exemption in Southern Pacific Transportation Co., Finance
Docket No. 32621, o acquire ownership, easement for railroad purposes or lease, as

the case may be, and authority to operate the entire 84.9 miles of line of railroad

was then acquired by RailAmerica, Inc., in 2001.
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consisting of Line A, Line B, and Line C (herein coilectively referred to as the "ABC
Line").?

Under the Agreement for Purchase of Railrcad Assets of SWKR between SWKR
and SPROC dated as of October 24, 2003, which was consented to by Union Pacific as
successor in interest to Southern Pacific (the “SPROC Purchase Agreement”) a copy of
which being attached hereto as Exhibit “G” and hereby made a part hereof, SWKR
sold and conveyed all of SWKR’s owned real and personal property interests including
easements for railroad purposes and leaseholds with all railroad operating interests in
the ABC Line to SPROC. The Board by decision with a Service Date of November 21,
2003 in STB Finance Docket No. 34430 authorized SPROC under 49 C.F.R. 1150.31 to
acquire and operate all of SWKR’s owned real and personal property interests,
easements for railroad purposes and leaseholds with all railroad operating interests in
the ABC Line.

By decision served February 3, 2008, the Board under 49 U.S.C. § 10502,
exempted from the prior approval requirements of 49 U.S.C. § 10903 the abandonment
by SPROC of approximately 76.2 miles of the ABC Line in Cochise County, Arizona, as
follows: (1) The Bisbee Branch, between Milepost 1085.0 at Bisbee Junction and
lMiIepost 1090.6 at Bisbee, a distance of 5.6 miles; and (2) The Douglas Branch Line
consisting of (a) the railroad line between Milepost 1097.3 near Paul Spur and Milepost
1106.5 near Douglas, a distance of 9.2 miles, (b) the railroad line between Milepost
1055.8 near Charleston and Milepost 1097.3 near Paul Spur, a distance of 41.5 miles,

and (c) the railroad line between Milepost 1040.15 near Curtiss and Milepost 1055.8

8 The ABC Line consisting of Line A, Line B and Line C as depicted on Exhibit “A”.

7
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near Charleston, a distance of 19.9 miles. The portion of the ABC Line covered by the
lease from Southern Pacific to SPROC (Line C) and referred to herein as the Leased
Line was not included in the Abandonment in Docket No. AB-1081X.

On January 29, 2007, SPROC filed a letter stating that it had consummated the
abandonment authorized in Docket No. AB-1081X for the following railroad line
segments of the ABC Line: (1) Milepost 1084.0 to Milepost 1097.3 at Paul Spur, (2)
Milepost 1097.3 at Paul Spur to Milepost 1106.5 near Douglas, and (3) Milepost 1085.0
at Bisbee Junction to Milepost 1090.6 at Bisbee. At the request of SPROC, the Board
by decision with a service date of July 5, 2012 has most recently extended the deadline
to consummate the abandonment of the portion of the ABC Line from Milepost 1040.15
near Curtiss to Milepost 1084.0 near Naco to September 26, 2012.

Rather than consummate the abandonment and discontinuance of service on the
portion of the ABC Line from Milepost 1040.15 near Curtiss to Milepost 1084.0 near
Naco, the Union Pacific as Buyer and the SPROC as Seller are entering into the PSA
(see Exhibit “B” hereto) under which SPROC agrees to sell and Union Pacific agrees
to purchase that certain real property and improvements thereon and Union Pacific
seeks operating authority over SPROC’s fee ownership interest from Milepost 1040.15
to Milepost 1041.32 (“Parcel 1”) and from Milepost 1071.16 to Milepost 1084.0 (“Parcel
2”) and all of SPROC’s right, title and interest in the property from Milepost 1041.32 to
Milepost 1071.16* which, but is not limited to SPROC'’s Freight Operating easement

over the portion of the ABC Line referred to herein as the Curtiss Easement (*Parcel

4 Indicated in blue on the attached print, Exhibit “A”.

8
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3").° For purposes of this Notice of Exemption, Parcel 1, Parcel 2, Parcel 3 and the
Leased Line are collectively referred to herein as the “Curtiss Branch Line.”

Pursuant to the Board's regulations at 49 C.F.R. § 1180.4(g), Union Pacific
submits the following information:

Section 1180.6 Supporting Information

Section 1180.6 (a)(1)(i) A Brief Summary of the Proposed Transaction, the Name
of Applicants, Their Business Address, Telephone Number and the Name of the
Counsel to Whom Questions Regarding the Transaction Can be Addressed.

Union Pacific Railroad Company (“Union Pacific”) submits this Verified Notice of
Exemption under class exemption 49 C.F.R. § 1180.2(d)(1) and 49 C.F.R. §
1180.2(d)(7), for a transaction proposed under 49 U.S.C. 11323 involving more than
one common carrier covering (1) the acquisition and operation of a line of railroad which
will not constitute a major market extension and where the Surface Transportation
Board (“Board”) has found that the public convenience and necessity permit
abandonment and (2) for acquisition of overhead trackage rights by a rail carrier over
lines owned or operated by another rail carrier which are based on written agreements
and are not filed nor sought in responsive applications in a rail consolidation
proceeding. The specifics of the Proposed Transaction are detailed under Exemptions
Sought above.

Name and address of railroad applicant:

Union Pacific Railroad Company

1416 Dodge Street

Room 830
Omaha, NE 68179

Indicated in red on the attached print, Exhibit “A”.

9
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Questions regarding this transaction are to be addressed to Union Pacific’s

Counsel:

Mack H. Shumate, Jr., Senior General Attorney
Union Pacific Railroad Company

Law Department

101 North Wacker Drive, Room 1920

Chicago, lllinois 60606

(312) 777-2055

(312) 777-2065 FAX

mackshumate@up.com

Section 1180.6(a)(1){ii) Consummation Date

The transfer from SPROC to Union Pacific of the property interests and
easement for railroad operations for Parcel 1, Parce! 2 and Parcel 3 and the grant of
overhead trackage rights from SPROC to Union Pacific for the Leased Line are all
collectively referenced as being the Curtiss Branch Line and are all covered by the
Purchase and Sale Agreement and assumption of railroad operations thereover and
thereunder by the Union Pacific will be consummated on or shortly after the Effective
Date of this Notice of Exemption, at least 30 days from the date of filing of this notice.

Section 1180.6(a){1}(iii) Purpose Sought to be Accomplished

| The transfer from SPROC to Union Pacific of the property interests and
easement for railroad operations for Parcel 1, Parcel 2 and Parcel 3 and the grant of
overhead trackage rights from SPROC to Union Pacific for the Leased Line are all
collectively referenced as being the Curtiss Branch Line and are all covered by the
Purchase and Sale Agreement. The assumption of railroad operations on Parcel 1,
Parcel 2 and Parcel 3 and acquisition of the Overhead Trackage Rights on the Leased
Line by the Union Pacific will maintain continuity of railroad service on the Curtiss

Branch Line and preserve the Curtiss Branch Line for future and improved railroad

10
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service. The grant of the Overhead Trackage Rights from SPROC to Union Pacific on
the Leased Line will also provide the connection necessary for Union Pacific to serve
and operate the southern portion of the Curtiss Branch Line.

Section 1180.6(a}(5) List of States in Which the Parties’ Property is Situated

The track, right-of-way structures and operating authority covered by the subject
Purchase and Sale Agreement is located in Cochise County, State of Arizona.

Section 1180.6(a){6) Map

A print of a map illustrating the various property interests and operating interests
to be acquired by Union Pacific from SPROC is attached hereto as Exhibit “A”.

Section 1180.6(a)(7)(ii)

A copy of the Purchase and Sale Agreement (“PSA”) between SPROC as Selier
and Union Pacific as Buyer covering the Curtiss Branch Line is attached hereto as
Exhibit “B”. A copy of the Overhead Trackage Rights Agreement between SPROC
and Union Pagcific as User of said Overhead Trackage Rights is attached hereto as
Exhibit “C”.

Labor Protection

Union Pacific Railroad Company is agreeable to the labor protection conditions
generally imposed in line sale acquisition and trackage rights proceedings as found in
Norfolk and Western Ry. Co. — Trackage Rights — BN, 354 1.C.C. 605 (1978), as
modified by Mendocino Coast Ry., Inc. — Lease and Operate, 360 |.C.C. 653 (1980).
Union Pacific will concur with the statutory obligation to protect the interests of

employees. See, 49 U.S.C. 10502(g) and 11436.

11
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Environmental and History Matters

Union Pacific sees no environmental or historic impacts associated with the
proposed transactions in that while portions of the track structure have been removed in
accordance with the Abandonment Authority granted in Docket No. AB-1081X to
SPROC, all structures on the Curtiss Branch Line remain. There are no bridges on the
Curtiss Branch Line. If and when common carrier operation by rail on the Curtiss
Branch Line is proposed to be reinstated as demand requires, Union Pacific will seek
applicable Board authority as may then be necessary. Therefore, an Environmental and
Historic Report and documentation normally need not be submitted for this type of
transaction pursuant to 49 C.F.R. §§ 1105.6(c)(4) and 1105.8(b)(3).

Dated this 23" day of August, 2012.

Respectfully submitted,

UNION PACIFIC RAILROAD COMPANY

o /’/ 7 / / / / | :’l‘(. 7//
)AL A A
Mack. H Shumate Jr L/

Senior General Attorney

101 North Wacker Drive, Room 1920
Chicago, lllinois 60606

(312) 777-2055

(312) 777-2065 FAX

Email: mackshumate@up.com
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VERIFICATION
STATE OF NEBRASKA)
COUNTY OF DOUGLAS ; >
I, RAYMOND E. ALLAMONG, JR., Senior Manager Rail Line Planning of Union
Pacific Railroad Company, declare under penalty of perjury, under the laws of the United States
of America, that | have read the foregoing document and that its assertions are true and correct to

the best of my knowledge, information and belief. | further declare that | am qualified and

authorized to submit this verification on behalf of Union Pacific Railroad Company.

Dated at Omaha, Nebraska, this 21st day of August, 2012.

¢ Raymond E. Allamong, Jr. 7" 277 .

SUBSCRIBED AND SWORN TO
before me this 21st day of
August, 2012.

Y

Notary Public

—

: - State of Nebraska
A GNERALNOTARL S TRANE

i DO ”
. -"M;m My Comm. Exp. May 6, 2016

My Commission expires;




ERTIFICATE OF SERVICE

| certify that | have this day served a copy of the foregoing document upon the
following by first class United States mail:

John Heffner

Strasburger & Price, LLP

1700 K Street, N.W., Suite 640
Washington, D.C.C. 20006

Dated at Chicago, lllinois this 23" day of August, 2012

- 7?./’ P
N A S 5 ,//
2] VY L/ﬁ@ A A
L foof A ' ~ A/

Mack H. Shumate, Jr.
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EXHIBIT A-1

IN THE UNITED STATES COURT OF FEDERAL CLAIMS

JACK LADD AND MARIE LADD, et al.,

Plaintiffs, No.07-271 L
\Z
Honorable Robert H. Hodges, Jr.

UNITED STATES OF AMERICA,

Defendant

i U N N N S g

DECLARATION OF JOHN J. MILLER

I, John J. Miller, declare pursuant to 28 U.S.C. § 1746 as follows:

1. 1 am the Manager Short Line Developiment in the Network and Industrial
Development, Marketing and Sales Department of the Union Pacitic Railroad Company (“Union
Pacific™),

2. My office address is Union Pacific Railroad Company, 1400 Douglas Street, Mail
Stop 1350, Omaha, Nebraska 68179-1350.

3. I have been employed by Union Pacific or its predecessors since November of
1990 and have been in my current position for twelve (12) years.

4, My duties as Manager Short Line Development include the sale and lease of
railroad branch lines and the coordination of the railroad network between Union Pacific and
short line railroads in the Western Portion of the Union Pacific’s railroad system. This includes
the state of Arizona and the line of railroad commonly known as the Curtiss Branch (the “Curtiss
Branch} which runs from a point near Benson, Arizoné, at M.P. 1033.008, to a point near Naco,
Arizona, at M.P. 1082.5, all as more particularly depicted on the map attached hercto and marked

Exhibit A which is hereby made a part hereof.




5. The black line depicted on Exhibit A is the Union Pacific’s mainline commonly
referred to as the “Sunset Route” which is a heavily traveled freight line of railroad on the Union
Pacific’s railroad system.

0. The green line from M.P, 1033.008 near Benson, Arizona to M.P, 1040.15 at
Curtiss, Arizona as depicted on Exhibit A is a line of railroad owned by Union Pacific and
leased to an independent short line railroad known as the San Pedro Railroad Operating
Company LLC (“SPROC™),

7. The blue line from M.P. 1040.15 at Curtiss, Arizona to M.P. 1041.32 near Curtiss,
Arizona as depicted on Exhibit A is a line of railroad owned and operated by SPROC.

8. The red line from M.P. 1041.32 near Curtiss, Arizona to M.P. 1071.16
approximately thirteen (13) miles northwest of Naco, Arizona as depicted on Exhibit A is a line
of railroad over which Union Pacific has an interest in land and over which Union Pacific
granled an easement to the SWKR Operating Company, Inc. (“SWKR™) on January 30, 1995,
Concurrent with said grant of easement from Union Pacific to SWKR, the track structure on the
red line was sold by bill of sale from Union Pacific to SWKR. SWKR subsequently entered into
an agreement dated October 24, 2003 under which SPROC assumed the rights and obligations of
SWKR with regard to the red line. SPROC currently has the railroad operating authority from
the Surface Transportation Board (“STB”) over the red line and is the current owner of the track
structure on the red line.

9. The southern biue line from M,P, 1071.16 to M.P. 1084.0 at Naco, Arizona as
depicted on Exhibit A is a line of railroad owned and operated by SPROC,

10.  Union Pacific is in the process of acquiring through a Purchase and Sale

Agreement with SPROC, SPROC’s property interests in the blue and red lines. Union Pacific in



conjunction therewith will seek operating authority fiom the STB to operate said blue and red
lines as part of Union Pacific’s railway system. The Purchase and Sale Agreement will provide
for the granting of Overhead Tracking Rights from SPROC to Union Pacific with regard to the
green line.

It,  SPROC has received authority from the STB to abandon its railroad operations
over the red and blue lines in Docket No. AB-1081X. On July 26, 2011, the STB granted
SPROC’s request for an extension of time to consummate said abandonment authority to July 26,
2012. The reason for the requested extension as stated by SPROC in the July 26, 2011 STB
decision is, “... that the extension is needed because it and Union Pacific Railroad Company
(“UP”), the owner of a pottion of the underlying right-of-way, are evaluating the strategic use of
this rail corridor and wish to preserve their options for protecting the integrity of the corridor,
SPROC also states that UP is inferested in acquiring the right-of-way, subject to the execution of
a purchase and sale agreement.”

12. On behalf of Union Pacific, I concur with the statements atiributed to SPROC in
the STB’s decision in AB-1081X dated July 26, 2011 and confirm that Union Pacific is in the
process of negotiating and entering into a purchase and sale agreement with SPROC for the blue
and red lines depicted on Exhibit A and for overhead trackage rights on the green line depicted
on Exhibit A. Union Pacific has never abandoned any part of its ownership interest in this line.
Union Pacific has never transferred any of its rights in this line to any entities or persons other
than SPROC and SWKR. Union Pacific has only transferred to SPROC and SWKR the rights as
described above.

[ certify (o the best of my knowledge, information, and belief that the foregoing is true

. /4/ th
and correct. Executed this day of September 2011.



John I, Miller

Manager Short Line Development
Union Pacific Railroad Company
1400 Douglas Street

Mail Stop 1350

Omaha, Nebraska 68179-1350

2011_09_14 Affd of John J. Miller.dec

UNION PACIFIC RAILROAD COMPANY

o QLA O M

John J.&¢filler
Manager Short Line Development
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EXHIBIT B

PURCHASE AND SALE AGREEMENT

Between

SAN PEDRO RAILROAD OPERATING COMPANY, L1C,
an Arizona limited liability company

SELLER

And

UNION PACTFIC RAILROAD COMPANY,
a Delaware corporation

BUYER

Curtiss Branch Line

695956.6
2012 08 23 Pur and Sale Agmt Curtiss Branch Line - Redlined



PURCHASE AND SALE AGREEMENT

Curtiss Branch Line

THIS PURCHASE AND SALE AGREEMENT (“Agreement”) is made as of the___ day
of September, 2012, by and between SAN PEDRO RAILROAD OPERATING COMPANY,
LLC, an Atizona limited liability company (“Seller”), and UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (“Buyer”).

A. On or about January 31, 1995, Southern Pacific Transportation Company, a
Delaware corporation, sold to SWKR Operating Co., Inc., an Arizona corporation (“SWKR”), a
railroad line located between Benson, Arizona and Naco, Arizona (the “Curtiss Branch Line”),
which conveyance was made by quitclaim deed and included all of Buyer’s interest in the real
property, improvements and fixtures associated with the Curtiss Branch Line.

B. On or about October 31, 2003, Seller acquired from SWKR the Curtiss Branch
Line and certain other real and personal property. This acquisition was made by quitclaim deed
and included an assumption of certain lease rights over additional rail line located between
Benson, Arizona and Naco, Arizona owned by Buyer.

C. Seller remains in possession of, and continues to operate on, the Curtiss Branch
Line and desires to sell its right, title and interest therein to Buyer.

D. The parties hereto desire to enter into this Agreement for the purpose of setting
forth the terms and conditions of said purchase and sale.

AGREEMENTS:
NOW, THEREFORE, in consideration of the mutual covenants contained herein, and
other good and valuable consideration the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

ARTICLE1
PROPERTY

1.1 The Property. Seller agrees to sell to Buyer by quit claim deed, and Buyer agrees
to so purchase from Seller, that certain real property and improvements thereon (the “Property”)
located in Cochise County, Arizona, as generally shown on the print attached hereto as Exhibit
A, and more particularly described in Exhibit B, subject to the terms and conditions set forth
herein. The Property consists of Seller’s fee ownership interest between Milepost 1040.15 and
Milepost 1041.32, and Milepost 1071.16 and Milepost 1084.0, and all of Seller’s right title and
interest located between Milepost 1041.32 and Milepost 1071.15 (each as more particularly
depicted on Exhibit B attached hereto).

1.2 Included Property. Without limiting the generality of Section 1.1, the Property
specifically includes (1) all ancillary property owned by Seller adjacent thereto which has not
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been previously sold by Seller, and (2) all personal property located on the Property as of the
Execution Date and any and all other railroad operating and nonoperating appurtenances.

ARTICLE II
PURCHASE PRICE

2.1  Purchase Price. The purchase price for the Property shall be
(the “Purchase Price™).

2.2  Payment of Purchase Price. The Purchase Price shall be payable at Closing
(defined below) in immediately available United States Funds.

ARTICLE HI
“AS IS” SALE; INSPECTION; SURVEY

3.1 As Is Sale.

3.1.1 “As Is” Sale. Buyer acknowledges and agrees that the Property is to be
sold and conveyed to and accepted by Buyer in an “as is” condition with all faults, and that the
Property has been used as a rail corridor and for various commercial and industrial purposes.
Except as otherwise expressly set forth herein on in the Deed (defined below), Seller does not
make any representations or warranties of any kind whatsoever, either express or implied, with
respect to the Property or any of such related matters; in particular, but without limitation, the
use, condition, title, occupation or management of the Property, compliance with applicable
statutes, laws, codes, ordinances, regulations or requirements relating to leasing, zoning,
subdivision, planning, building, fire, safety, health or environmental matters, compliance with
covenants, conditions and restrictions, other local, municipal, regional, state or federal
requirements, or other statutes, laws, codes, ordinances, regulations or requirements.

3.2 Inspection.

3.2.1 DBuyer may, at Buyer’s sole discretion and expense, examine any and all
matters in connection with the Property, including, without limitation, the physical and
environmental condition of the Property, land use regulations affecting the Property, and the
economic and financial feasibility of developing the Property. Buyer is granted the privilege, for
a period commencing with the Execution Date and extending to and including Closing Date (the
“Inspection Period™), of entering upon the Property for the purpose of performing surveys, soil
and environmental tests and related engineering and feasibility studies. Seller shall furnish to
Buyer, for review and copying, any reports, studies or governmental documentation, and Leases
in Seller’s possession or control (excluding items which are of public record on the Execution
Date) and relating to the Property (the “Property Information™), and shall use commercially
reasonable business efforts to assist Buyer in securing information not in Seller’s possession as
Buyer deems necessary and desirable, provided Seller shall not be required to incur any out-of-
pocket expense in providing such cooperation. If the results of Buyer’s examinations, tests or
studies are unsatisfactory to Buyer, as determined at Buyer’s sole and absolute discretion, then
Buyer may elect to terminate this Agreement by giving Seller notice of termination before the

2
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end of the Inspection Period. In the event of such termination by Buyer, this Agreement shall
terminate and be without any force and effect and without further obligation of either party to the
other except for those matters that expressly survive the termination hereof.

3.2.2 The above notwithstanding, the Property Information shall be limited to
engineering, soil, environmental, feasibility or similar studies which relate to the Property and
which Seller has in its possession or control. THIS DOES NOT CREATE AN OBLIGATION
ON THE PART OF SELLER TO CAUSE ANY SUCH TESTS OR STUDIES TO BE
UNDERTAKEN, BUT ONLY CREATES AN OBLIGATION ON THE PART OF THE
SELLER TO DELIVER COPIES OF ANY SUCH DOCUMENTS OR MATERIALS TO
BUYER IF THEY RELATE TO THE PROPERTY AND SELLER IN FACT HAS SUCH
DOCUMENTS OR MATERIALS IN ITS POSSESSION OR CONTROL (EXCLUDING
ITEMS WHICH ARE OF PUBLIC RECORD ON THE EXECUTION DATE).

3.2.3 All other provisions of this Agreement notwithstanding, Buyer shall not
permit any liens to attach to the Property by reason of the exercise of its right to access, test or
inspect the Property. Buyer hereby indemnifies and holds Seller harmless from and against any
and all liens created by Buyer or contractors, subcontractors, materialmen, laborers or other
persons accessing or performing work, tests, or inspections for or on behalf of Buyer, as well as
any claims asserted by third parties for injuries or damages to said third parties or their property
resulting from their access to the Property or the work or tests by or for Buyer. IT IS THE
EXPRESS INTENTION OF THE SELLER AND THE BUYER THAT THE INDEMNITY
PROVIDED FOR IN THIS PARAGRAPH IS AN INDEMNITY BY BUYER TO INDEMNIFY
AND PROTECT THE SELLER FROM THE CONSEQUENCE OF THE ACTS OF BUYER,
OR BUYER’S CONTRACTORS, SUBCONTRACTORS, MATERTIALMEN, LABORERS OR
OTHER PERSONS ACTING BY OR FOR BUYER, IN ACCESSING THE PROPERTY OR
PERFORMING WORK, TESTS OR INSPECTION OF THE PROPERTY ON BEHALF OF
BUYER, INCLUDING ACTS OF NEGLIGENCE OR ALLEGED NEGLIGENCE, AND
INCLUDING WHERE SAME IS A CONTRIBUTING CAUSE OF THE CLAIM. In addition,
in the event this transaction should fail to Close for any reason, Buyer agrees to (A) repair any
damage done to the Property by or on behalf of Buyer, its agents, employees or invitees, and (B)
in connection with such repairs, restore the Property to as near its original condition as
reasonably possible.

3.24 The provisions of this Section 3.2 shall survive the expiration or
termination of this Agreement or the Closing.

33 Survey. Buyer may elect, at its sole cost and expense, to obtain a survey of the
Property.

ARTICLE IV |
TITLE TO PROPERTY

4.1  Deeds. At Closing, Seller shall execute, acknowledge and deliver to Buyer a quit
claim deed, in the form attached hereto as Exhibit C (“Deed”) together with (1) a counterpart of
the affidavit of real property value required by Arizona law (“Affidavit of Value™); and (2)

3
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Certificate of Non Foreign Status, in the form attached hereto as Exhibit F (*“Certificate of Non-
Foreign Status™).

4.2  Bill of Sale. At Closing, Seller shall execute and deliver o Buyer a Bill of Sale in
the form attached hereto as Exhibit D (“Bill of Sale™).

4.3 Leases and Licenses. At Closing, the leases, licenses, other agreements, and
supplements thereto, in effect for, or applicable to, the Property as of the date of this Agreement
(which leases, licenses and other agreements are identified on Attachment 2 to Exhibit E)
(collectively, the “Leases and Licenses”™) shall be assigned by Seller to, and assumed by, Buyer
by a duly executed Assignment and Assumption Agreement (the “Assignment™) in the form
attached hereto as Exhibit E. If additional Leases and Licenses are discovered post-Closing that
should have been assigned to Buyer but are not included on Attachment 2 to Exhibit E, Seller
agrees to assign same upon request of Buyer.

44  STB Operating and Abandonment Authority. At Closing, all of Seller’s (a)
operating authority with respect to the Property as authorized by the Surface Transportation
Board (“STB™), (b) abandonment authority with respect to the Property before the STB, and {c)
all existing extensions of time to consummate the pending abandonment application before STB,
shall be assigned by Seller to, and assumed by, Buyer by a duly executed Assignment and
Assumption of Operating and Abandonment Authority Agreement (the “STB Assignment™) in
the form attached hereto as Exhibit G. Consummation of each of the assignments contemplated
by this Section 4.4 shall be subject to the approval of the STB.

4.5 Interim Trail Use. At Closing, Seller shall cause its affiliate Cochise Trails, LLC,
an Arizona limited liability company (“Cochise Trails”), to assign to, and Buyer shall assume, all
of Cochise Trail’s right title and interest to and under that certain Amended and Restated Interim
Trail Use Agreement dated as of August 26, 1996, by and between Cochise Trails, as successor
by assignment to San Pedro Trails, Inc., an Arizona corporation, and SWKR with respect only to
the Property, by a duly executed Partial Assignment and Assumption of Amended and Restated
Interim Trail Use Agreement (“Trail Use Assignment”) in the form attached hereto as
Exhibit . Consummation of the assignment contemplated by this Section 4.4 shall be subject
to the approval of the STB.

4.6 In order to maintain uninterrupted continuity of STB interstate common carrier by
railroad operating authority and approval with respect to the Property and the railroad operations
thereon, Closing under this Agreement is subject to and contingent on Buyer receiving a decision
from the STB that the Buyer and this transaction qualify for an exemption under 49 C.F.R. §
1180.2(d)(1) and 49 C.F.R. § 1180.2(d)(7). Buyer and Seller shall use their best efforts and
cooperate with each other to seek all necessary authority and approval necessary and required
under all applicable law and regulation including but not limited to that required under the
Interstate Commerce Commission Termination Act, and the regulations promulgated thereunder
by the STB.
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ARTICLE V
BUYER’S CONDITIONS TO CLOSING

The following are conditions precedent to Buyer’s obligation to purchase the Property:

5.1 Anﬁroval of Title.

5.1.1 Buyer has ordered, but has not yet received, a preliminary title report (the
“Title Report”) on the Property from First American Title Insurance Company (the “Title
Company™). On or before the end of the Feasibility Review Period (“Title Contingency Date”),
Buyer shall deliver written notice to Seller (“Buyer’s Title Notice™) of all matters of title to the
Property disapproved by Buyer (“Disapproved ltems™). Buyer’s failure to deliver Buyer’s Title
Notice by the Title Contingency Date shall be deemed to be Buyer’s approval of all existing title
matters. If Buyer timely notifies Seller of Disapproved Items and all or some of the Disapproved
Items (except for those Disapproved Items, if any, which will be removed upon Closing in
accordance with the terms of this Agreement) are not cured or deleted as exceptions to title prior
to the Closing Date, Buyer shall have the option of either waiving its disapproval of such
Disapproved Items and proceeding to Closing or terminating this Agreement. Notwithstanding
the foregoing, Seller agrees to remove all mortgages, deeds of trust and other monetary liens of
any kind or nature, prior to Closing. In the event Buyer elects to terminate this Agreement
pursuant to this Section 5.1, Buyer shall notify Seller of its election by written notice no later
than the Closing Date. Buyer’s failure to timely deliver written notice to Seller of its election to
terminate shall be deemed to be Buyer’s election to proceed to Closing and to waive its
disapproval of such Disapproved ltems.

5.2  Compliance by Seller. Seller shall have complied with each and every condition
and material covenant of this Agreement to be kept or complied with by Seller, and all
representations and warranties made by Seller under this Agreement shall be true and correct as
of the Closing Date.

53  No Litigation. No court or agency shall have issued an order restraining the
consummation of the transactions contemplated by this Agreement and, except as set forth on
Schedule 5.3 attached hereto, no litigation affecting the Property shall have been commenced.

ARTICLE VI
SELLER’S CONDITION TO CLOSING

The following are conditions precedent to Seller’s obligation to sell the Property:

6.1 Compliance by Buver. It is a condition precedent to Seller’s obligation to sell the
Property that Buyer shall have complied with each and every condition and material covenant of
this Agreement to be kept or complied with by Buyer.
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ARTICLE V11
CLOSING

7.1 Closing.

7.1.1 Closing Date. The consummation of the transaction contemplated by this
Agreement (the “Closing™) shall occur and delivery of all items to be made at the Closing under
the terms of this Agreement shall be made on or before September 26, 2012 (the “Closing Date”)
at or through First American Title Insurance Company, 2425 E. Camelback Road, S-300,
Phoenix, Arizona 85016 (the “Escrow Agent™).

7.2 Deliveries by Seller. On or before 11:00 a.m. on the Closing Date, Seller shall
deliver to the Escrow Agent the following items (all duly executed and acknowledged by Seller,
as appropriate): (1) the Deed in the form of Exhibit C, together with a counterpart of the
Affidavit of Value; (2) the Bill of Sale in the form of Exhibit D; (3) the Assignment in the form
of Exhibit E; (4) a Non-Foreign Status Certificate in the form of Exhibit F; (5) a rent roll for all
Leases updated to within ten (10) days prior to Closing; (6) evidence that Seller has filed with
the STB a response in support of Buyer’s acquisition of Seller’s interest in the Property to intent
to take an assignment of Seller’s operating authority with respect to the Property; (7) the STB
Assignment, in the form of Exhibit G; (8) the Trail Assignment in the form of Exhibit H; and
(9) any other documents, instruments, data, records, correspondence or agreements called for
hereunder that have not previously been delivered. In the event that the STB fails to provide its
consent to the STB Assignment or the Trail Assignment by the Closing Date, Buyer may either
(a) request a reasonable adjournment of the Closing to allow it to obtain all necessary STB
consent to the consummation of the STB Assignment and/or the Trail Assignment, or (b)
proceed to close the transaction without such STB consent, provided, in such event, Seller shall
be required to deliver executed counterparts of each of the STB Assignment and the Trail
Assignment and further agrees to cooperate with Buyer, and execute such additional documents
as reasonably requested by Buyer, as may be necessary for Buyer to obtain STB’s consent to
each of the STB Assignment and the Trail Assignment. Seller’s obligation with respect to the
immediately preceding sentence shall, if applicable, survive the Closing and the recordation of
the Deed.

7.2.1. Original Leases and Licenses. Within thirty (30) days following the
Closing, Seller shall deliver to Buyer the original Leases and Licenses and files pertaining
thereto.

7.3 Deliveries by Buyer. On or before the Closing Date, Buyer shall deliver to the
Title Company the following items (all duly executed and acknowledged by Buyer, as
appropriate): (1) the Purchase Price plus or minus prorations in accordance with Section 7.5
hereof; (2) a counterpart of the Affidavit of Value, (3) the Assignment in the form of Exhibit E;
(4) a counterpart of the STB Assignment, in the form of Exhibit G; (5) a counterpart of the Trail
Assignment in the form of Exhibit H; and (6) any other documents, instruments, data, records,
correspondence or agreements called for hereunder that have not previously been delivered.
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7.4 Other Instruments. Seller and Buyer shall each deliver to the Escrow Agent such
other instruments and take such other actions as are reasonably required to close and
consummate the purchase of the Property in accordance with the terms hereof.

7.5 Prorations.

7.5.1 All expenses of the Property, including, without limitation, real property
taxes, special taxes, assessments and utility fees and/or deposits shall be prorated and
apportioned between Buyer and Seller as of the Closing Date. Seller and Buyer hereby agree
that any of the aforesaid prorations, which cannot be calculated accurately as of the Closing
Date, shall be prorated based upon the most recent invoices or bills therefore, or if none, on the
basis of the parties’ reasonable estimates.

7.5.2  All rents and fees paid by a tenant or licensee of the Property (including
rents and fees paid in advance for time periods subsequent to the Closing Date), and other
income from the Property attributable to periods prior to the Closing, shall be retained by Seller.
Buyer shall have no obligation to collect any rents or other charges due but uncollected prior to
such Closing. All tenant security deposits, if any, shall be transferred to Buyer upon the Closing,
and Buyer shall execute a document acknowledging receipt of such deposits and agreeing to hold
them in accordance with the terms in the applicable Leases and Licenses.

7.6  Special Taxes, Bonds or Assessments. If, at the time of Closing, any portion of
the Property is affected by an assessment or other charge, whether for taxes or bonds, or interest
thereon, which is or may become payable in installments, and an installment payment of such
assessment is then a lien, then such installment shall be prorated as of the Closing Date. All
installments not then yet due whether or not the same have been prepaid shall not be prorated
and Buyer shall assume such bonds or assessments. Any prepaid assessments made in advance
of its due date shall be credited to Seller.

7.7 Costs and Expenses. Buyer shall pay all Closing costs, including but not limited
to, recording fees, title examination charges, title policy costs, and other customary closing
charges.

7.8  Delivery of Documents. Upon Closing Title Company shall record the Deed
together with the Affidavit of Value in the official records of the Cochise County Recorder, issue
the Title Policy to Buyer, disburse funds representing the Purchase Price to Seller, and deliver to
the party entitled thereto the documents generated pursuant to this Agreement.

ARTICLE VHI
REPRESENTATIONS, WARRANTIES AND COVENANTS

8.1  Representations and Warranties of Seller. Seller hereby represents and warrants
to Buyer as of the date of this Agreement, as follows:

8.1.1 Organization. Seller is a limited liability company duly organized, validly
existing and in good standing under the laws of the State of Arizona.
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8.1.2 Authority. Seller has full statutory power and authority to enter into this
Agreement and to carry out the obligations of Seller under this Agreement.

8.1.3 Enforceability. This Agreement has been duly authorized, executed and
delivered by Seller and is the legal, valid and binding agreement of Seller, enforceable against
Seller in accordance with its terms, except as such enforceability may be limited by
(a) bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of
creditors” rights generally and (b) general principles of equity (regardless of whether such
enforceability is considered a proceeding in equity or at law). Neither the execution and delivery
of this Agreement by Seller, the consummation by Seller of the transaction contemplated
thereby, nor compliance or performance by Seller with any of the provisions thereof, does or will
violate any judgment, order, law or regulation applicable to Seller or result in any material
breach of, or constitute a material default under, or result in the creation of, any matenial liens,
charge, security interest or other encumbrance upon the Property (other than created by this
transaction) pursuant to any note, bond, indenture, mortgage, deed of trust, bank loan or credit
agreement or other instrument to which Seller is a party or by which any of the Property is
bound.

8.1.4 Condemnation or Violations of Law. Except as set forth on Schedule 5.3
attached hereto, Seller has not received any notice of any existing or threatened condemnation or
material violation of law.

8.1.5 Litigation; Judgments. Except as set forth on Schedule 5.3 attached hereto
or otherwise disclosed to Buyer in writing, Seller has no knowledge of any pending litigation,
administrative action, governmental investigation, examination, claim or demand whatsoever,
nor any judgments, orders or decrees entered in any lawsuits or proceedings, affecting the
Property.

8.1.6 Senior Rights. Seller has no knowledge that any tenant or other third party
has any agreement or right granted by Seller to purchase all or any part of the Property that is
senior to Buyer’s rights hereunder.

8.1.7 Seller’s Pre-Closing Deliveries. Seller represents that, to the best of its
knowledge, it has delivered to Buyer true and correct copies of any and all valuation maps,
Leases and Licenses, and environmental studies and reports in effect for, or applicable to, the
Property as of the date of this Agreement. In the event Seller discovers any additional Leases or
Licenses, valuation maps or environmental studies or reports, Seller shall promptly deliver the
same to Buyer. Except as otherwise previously disclosed to Buyer by Seller, Seller has no
current actual knowledge of (i) any tenancy or other agreements that materially affect Seller’s
current use of the Property, other than the Leases and Licenses; or (i) any material defaults
under any of the Leases and Licenses by any party thereunder. Seller has no unfulfilled financial
obligations to tenants or other parties under any of the Leases or Licenses, or any other
agreements.

8.1.8 Cooperation. Seller shall cooperate with Buyer’s efforts to remove any
encroachments after the Closing, which cooperation shall consist of making Seller’s records
8
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reasonably available for Buyer’s inspection and making Seller’s representatives reasonably
available, at Buyer’s sole cost and expense, to testify.

8.1.9 Material Change; Survival. On the day of Closing, the representations and
warranties of Seller set forth in Section 8.1 shall be true, except for changes in any such
representation or warranty disclosed to Buyer by Seller in writing prior to Closing. If any such
representation or warranty materially changes, Buyer may elect to terminate this Agreement by
giving Seller notice of termination before the date which is five (5) days following the date
Buyer is given notice of such change by Seller. In the event of such termination by Buyer, this
Agreement shall terminate and be without any force and effect and without further obligation of
either party to the other. The foregoing representations and warranties of Seller shall survive the
Closing and the delivery of the Deed.

8.2  Representations. Warranties and Covenants of Buyer. Buyer hereby represents,
warrants and covenants to Seller as of the date of this Agreement and as of the Closing Date, as
follows:

8.2.1 Organization. Buyer is a corporation duly organized, validly existing and
in good standing under the laws of the State of Delaware.

8.2.2 LDnforceability. This Agreement has been duly authorized, executed and
delivered by Buyer and is the legal, valid and binding agreement of Buyer, enforceable against
Buyer in accordance with its terms, except as such enforceability may be limited by
(a) bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of
creditors’ rights generally and (b) general principles of equity (regardless of whether such
enforceability is considered a proceeding in equity or at law). Neither the execution and delivery
of this Agreement by Buyer, the consummation by Buyer of the transaction contemplated
thereby, nor compliance or performance by Buyer with any of the provisions thereof does or will
violate any judgment, order, law or regulation applicable to Buyer.

8.2.3 Authority. Buyer has full statutory power and authority to enter into this
Agreement and to carry out the obligations of Buyer under this Agreement.

ARTICLE IX
CONDEMNATION AND RISK OF LOSS

9.1 Condemnation. If, prior to the Closing, any governmental agency, other entity or
person commences or imminently threatens in writing to commence any eminent domain
proceedings to take any material portion of the Property, Buyer shall have the unilateral right,
exercisable by giving notice of such decision to Seller within ten (10) days after receiving
written notice of such actual or threatened condemnation proceedings, to terminate this
Agreement, and neither party shall have any further rights or obligations under this Agreement
(other than the those obligations that expressly survive the termination of this Agreement). If
Buyer does not elect to terminate pursuant to this Section 9.1, the net proceeds of condemnation
awards payable to Seller by reason of such condemnation shall be paid or assigned to Buyer
upon the Closing.
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9.2  Casualty. If, prior to Closing, the Seller’s improvements on the Property are
destroyed or materially damaged, Buyer shall have the unilateral right, exercisable by giving
notice of such decision to Seller within ten (10) days after receiving written notice of such
destruction or damage, to terminate this Agreement, and neither party shall have any further
rights or obligations under this Agreement (other than the those obligations that expressly
survive the termination of this Agreement). If Buyer does not elect to terminate pursuant to this
Section 9.2, the net insurance proceeds, if any, payable to Seller by reason of such destruction or
damage shall be paid or assigned to Buyer upon Closing.

9.3  Risk of Loss. Notwithstanding any other provision in this Agreement contained,
until Closing, Seller shall be solely responsible for all risk of casualty or other loss or damage to
the Property.

ARTICLE X
DEFAULT

10.1  Seller Default. If Seller defaults in Seller’s obligation to close the transaction
contemplated hereby, Buyer may elect, as its sole remedy, to either (1) terminate Buyer’s
obligations under this Agreement by written notice to Seller with a copy to Escrow Agent or (ii)
close the transaction contemplated hereby, in which event Buyer may pursue a claim for specific
performance of Seller’s obligation to close the transaction contemplated hereby. If the remedy
of specific performance is not available for any reason other than the acts or omissions of Buyer
or a default under this Agreement by Buyer, then Buyer may pursue a claim for damages for
Seller’s default in Seller’s obligation to close. The above notwithstanding, as to any obligation
of Seller which is a surviving obligation, Buyer shall always have the right to enforce specific
performance or pursue damages for those claims, independent of whatever remedy it has elected
above for Seller’s default in Seller’s obligation to Close, however any such claim will be limited
to its actual damages only and Buyer waives any rights to pursue a claim for consequential,
exemplary or punitive damages or similar claims.

10.2  Buyer Default. IN THE EVENT BUYER DEFAULTS IN ITS OBLIGATION
TO CLOSE THE PURCHASE OF THE PROPERTY, BUYER SHALL PAY SELLER THE
SUM OF ONE THOUSAND AND NO/100 DOLLARS ($1,000.00) AS LIQUIDATED
DAMAGES, IT BEING UNDERSTOOD THAT SELLER’S ACTUAL DAMAGES IN THE
EVENT OF SUCH DEFAULT ARE DIFFICULT, INCONVENIENT AND UNCERTAIN TO
ASCERTAIN AND THAT, AFTER NEGOTIATION, SUCH AMOUNT REPRESENTS THE
PARTIES® BEST ESTIMATE OF REASONABLE AND APPROPRIATE DAMAGES.
SELLER SHALL HAVE NO OTHER REMEDY, AT LAW OR IN EQUITY, FOR ANY
DEFAULT BY BUYER.

Seller: Buyer:

The above notwithstanding, as to any obligation of Buyer which is a surviving obligation, Seller
shall always have the right to enforce specific performance or pursue damages for those claims.
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ARTICLE XI
MISCELLANEOUS

11.1  Agreement Expenses. The parties agree to bear their respective expenses,
incurred or to be incurred in negotiating and preparing this Agreement and in closing and
carrying out the transactions contemplated by this Agreement.

11.2 . Successors and Assigns. Buyer may assign this Agreement to an entity which is
owned or controlled, directly or indirectly, by Buyer, without the prior written consent of Seller.
Buyer may not assign this Agreement to any other person or entity without the prior written
consent of Seller. Buyer shall provide Seller with written evidence of any assignment, which
shall include an express assumption of the obligations of Buyer by the assignee.
Notwithstanding anything contained herein to the contrary, in connection with any assignment
hereunder, the assignor shall continue to be fully liable for all of the obligations hereunder. This
Agreement shall be binding upon, and inure to the benefit of, the parties hereto and their
respective successors, heirs, administrators and assigns.

11.3  Parties in Interest. Except as expressly provided in this Agreement, nothing in
this Agreement, whether express or implied, is intended to confer any rights or remedies under or
by reason of this Agreement on any persons other than the parties to it and their respective
successors and assigns, nor is anything in this Agreement intended to relieve or discharge the
obligation or liability of any third persons to any party to this Agreement, nor shall any provision
give any third persons any right to subrogation or action over against any party to this
Agreement.

11.4 Entire Agreement. This Agreement constitutes the entire agreement between the
parties pertaining to the subject matter contained in it and supersedes all prior or
contemporaneous oral or written agreements, representations, statements, documents, or
understandings of the parties.

11.5 Amendment. No supplement, modification, or amendment of this Agreement
shall be binding unless executed in writing by the party to be bound.

11.6 Waiver. No waiver of any of the provisions of this Agreement shall be deemed,
or shall constitute, a waiver of any other provision, whether or not similar, nor shall any waiver
constitute a continuing waiver. No waiver shall be binding unless executed in writing by the
party making the waiver.

11.7 Timeliness. Seller and Buyer hereby acknowledge and agree that time is strictly
of the essence with respect to each and every term, condition, obligation and provision hereof
and that failure to timely perform any of the terms, conditions, obligations or provisions hereof
by either party shall constitute a material breach of and a non-curable (but waivable) default
under this Agreement by the party so failing to perform.

11.8 Notices. Any notice or other communication required or permitted to be given
under this Agreement (“Notices™) shall be in writing and shall be (i) personally delivered;
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(i) delivered by a reputable overnight courier; or (iii) delivered by certified mail, return receipt
requested and deposited in the U.S. Mail, postage prepaid. Telecopy notices shall be deemed
valid only to the extent they are (a) actually received by the individual to whom addressed and
(b) followed by delivery of actual notice in the manner described above within three (3) business
days thereafter. Notices shall be deemed received at the earlier of actual receipt or (i) one (1)
business day after deposit with an overnight courier as evidenced by a receipt of deposit; or
(i) three (3) business days following deposit in the U.S. Mail, as evidenced by a return receipt.
Notices shall be directed to the parties at their respective addresses shown below, or such other
address as either party may, from time to time, specify in writing to the other in the manner
described above:

If to Seller: San Pedro Railroad Operating Company, LLC
7964 E. Coronado Road
Tucson, Arizona 85750
ATTN: Scott Parkinson
Telephone: (208)676-8724
Facsimile: (208)676-8705

If to Buyer: UNION PACIFIC RAILROAD COMPANY .
1400 Douglas Street, Stop 1690
Omaha, NE 68179-1690
ATTN: Greg Brigham, Manager - Acquisitions
Telephone: (402) 544-0794
Facsimile: (402) 501-0340

With copy to: UNION PACIFIC RAILROAD COMPANY
1416 Dodge Street, Room 830
Omaha, Nebraska 68179
ATTN: Gerard Sullivan
Telephone: (402) 271-4468
Facsimile: (402)271-7107 or 271-5610

With a copy to: BRYAN CAVE LLP
2 North Central Avenue, Suite 220
Phoenix, Arizona 85004
ATTN: Andrew D. Gleason, Esq.
Telephone: (602) 364-7276
Facsimile: (602) 364-7070

If to Escrow Agent: First American Title Insurance Company
National Commercial Services
2425 E. Camelback Road, S-300
Phoenix, Arizona 85016
ATTN: Neil Moffett
Telephone: (602) 567-8118
Facsimile: (866) 524-2116
12
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1.9 Governing Law and Venue. This Agreement shall be construed in accordance
with, and governed by, the laws of the State of Arizona, and any action or proceeding, including
arbitration, brought by any party in which this Agreement is subject, shall be brought in Cochise
County, Arizona.

11.10 Effect of Headings. The headings of the paragraphs of this Agreement are
included for purposes of convenience only, and shall not affect the construction or interpretation
of any of its provisions.

11.11 Invalidity. Any provision of this Agreement which is invalid, void, or illegal,
shall not affect, impair, or invalidate any other provision of this Agreement, and such other
provisions of this Agreement shall remain in full force and effect.

11.12 Counterparts: Facsimile Signatures.  This Agreement may be executed
simultaneously in one or more counterparts, each of which shall be deemed an original, but all of
which together shall constitute one and the same instrument. Signatures delivered by one party
to the other by facsimile, portable document format (.pdf) via electronic mail, or other electronic
means shall be deemed original signatures and enforced accordingly.

11.13 Further Assurances. FEach party to this Agreement agrees to execute,
acknowledge, and deliver such further instruments as may be necessary or desirable to
accomplish the intent and purpose of this Agreement, provided that the party requesting such
further action shall bear all costs and expenses related thereto.

11.14 Execution Date. This Agreement shall become effective only after a fully
executed copy of this Agreement is deposited with the Escrow Agent and acknowledged by the
Escrow Agent (“Execution Date”). Any reference in this Agreement to “the date hereof”,
“Execution Date”, the “effective date of this Agreement”, “the date of this Agreement” or any
similar referral shall refer to the date that a fully executed copy of this Agreement is deposited

with the Escrow Agent and acknowledged by the Escrow Agent as received.

11.15 Brokers. The negotiations relative to this Agreement have been carried on by
both parties without the intervention of any person which would give rise to any valid claim
against either of the parties for brokerage commission or other like payment. Each party shall
indemnify and hold harmless the other party for, from and against any and all claims for
brokerage commission or other like payment arising out of the sale and purchase of the Property
and occasioned by the actions of the indemnifying party. This Section 11.15 shall survive and
not be merged into the Closing.

11.16 Recitals and Exhibits. The recitals and contents of all Exhibits to this Agreement
are incorporated by reference and constitute a material part of this Agreement.

11.17 Severability. Any provision of this Agreement that is determined by a court of
competent jurisdiction to be invalid or unenforceable shall be invalid or unenforceable only to

13
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the extent of such determination, which shall not invalidate or otherwise render ineffective any
other provision of this Agreement.

[Remainder of page intentionally blank.]
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IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the

date first above wrilien.

SELLER:

BUYER:

695956.6
2012 08 23 Purand Sale Agmt Curtiss Branch Ling - Redlined

SAN PEDRO RAILROAD COMPANY, LLC, an
Arizona limited liability company

By:  Arizona Railroad Group, LLC, an Arizona
limited liability company

By:
Print Name:
Title:

UNION PACIFIC RAILROAD COMPANY,
a Delaware corporation

By:
Print Name:
Title:

I5



ESCROW AGENT

Escrow Agent hereby (i) agrees to be bound by the provisions hereof applicable to
Escrow Agent; (ii) agrees to perform its obligations as set forth herein; and (iii) declares that the
Execution Date  has  occurred on  the day  of
,2012.

FIRST AMERICA TITLE INSURANCE
COMPANY, a California corporation

By:
Title:

16
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EXHIBIT A
PRINT OF PROPERTY

[Attached — Following Page|
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EXHIBIT B
LEGAL DESCRIPTION

[ATTACHED]
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EXHIBIT C

RECORDING REQUESTED BY
AND AFTER RECORDING
RETURN TO:

Union Pacific Railroad Company

Attn:  Assistant Vice President-
Real Estate

1400 Douglas Street

Mail Stop 1690

Omaha, Nebraska 68179

QUIT CLAIM DEED

For the consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration received, SAN PEDRO RAILROAD OPERATING COMPANY, LLC, an Arizona
limited liability company Delaware corporation (“Grantor”), whose address is
, does hereby quit claim to UNION PACIFIC
RAILROAD COMPANY, a Delaware corporation, whose address is 1400 Douglas Street, Mail
Stop 1690, Omaha, Nebraska 68179, Atin: Assistant Vice-President, Real Estate, the following
described real property (the “Property”) situated in Cochise County, Arizona:

SEE EXHIBIT A ATTACHED HERETO AND MADE A PART HEREOF.

IN WITNESS WHEREOF, the Grantor has caused this Special Warranty Deed to be
executed as of this __ day of , 2012.

GRANTOR:

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited
liability company

By:  Arizona Railroad Group, LLC, an
Arizona limited liability company

By:
Printed Name:
Its:
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STATE OF )

) ss.
County of )
The foregoing instrument was acknowledged before me this day of
, 2012, by , the

of ARIZONA RAILROAD GROUP, LLC, an Arizona
limited liability company, the Sole Manager of SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited liability company, on behalf of said limited liability
company.

Notary Public

My Commission Expires:

EXHIBIT C
2
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EXHIBIT A TO DEED

[TO BE ATTACHED)]

EXHIBIT C
3
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EXHIBIT D

BILL OF SALE

SAN PEDRO RAILROAD OPERATING COMPANY, LLC, an Arizona limited
liability company (“Seller”™), for and in consideration of One Dollar ($1.00) and other valuable
consideration does hereby sell, transfer and deliver to UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (“Buyer™), its successors and assigns, all of Seller’s right,
title and interest in and to the following described personal property, to wit:

The improvements owned by Seller and fixed upon the real property located in
Cochise County in the State of Arizona, as such real property is described in
Exhibit A attached hereto and made a part hereof, including without limitation, alt
tracks, ties, leads, spurs, turnouts, tails, sidings, team tracks, signals, bridges,
switches, grade crossing materials, warning devices and any and all other
operating and nonoperating appurtenances.

IN WITNESS WHEREOF, Seller has duly executed this instrument as of the
day of , 2012. The effective date and delivery date of this Bill of Sale
shall be deemed to be , 2012,

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited
liability company

By:  Arizona Railroad Group, LLC, an
Arizona hmited liability company

By:
Printed Name:
Its:
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EXHIBIT A TO BILL OF SALE

[TO BE ATTACHED]

EXHIBIT D
2
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EXHIBIT E
ASSIGNMENT AND ASSUMPTION AGREEMENT

FOR VALUE RECEIVED, SAN PEDRO RAILROAD OPERATING COMPANY, LLC,
an Arizona limited liability company (“Assignor”), has ASSIGNED AND TRANSFERRED, and
by these presents does ASSIGN AND TRANSFER unto the UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (“Assignee™), all of Assignor’s right, title and interest in and to
the tenant leases and licenses (“Leases and Licenses™) now or hereafter affecting the real property
(the “Property”) described in Attachment 1 attached hereto, which Leases and Licenses, and all
amendments thereto, are described on Attachment 2 attached hereto, together with all security
deposits and other deposits held by Assignor under the terms of said Leases and Licenses.

TO HAVE AND TO HOLD the Leases and Licenses unto Assignee, its successors and
assigns. This Assignment is made and accepted without recourse against Assignor as to the
performance by any party under such Lease.

Assignee agrees to perform all of the obligations of Assignor pursuant to the Leases and
Licenses accruing after the date hereof.

This Assignment and Assumption Agreement may be executed concurrently in one or
more counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument.

This Assignment and Assumption Agreement shall be construed in accordance with, and
governed by, the laws of the State of Arizona, and any action or proceeding, including
arbitration, brought by any party in which this Agreement is subject, shall be brought in any
court having jurisdiction over Cochise County, Arizona.

All exhibits attached to this Agreement are incorporated herein for all purposes.

This Assignment and Assumption Agreement shall inure to and be binding upon the
parties, their successors and assigns.
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Dated the day of , 2012.

ASSIGNOR:

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited liability
company

By:  Arizona Railroad Group, LLC, an
Arizona limited lability company

By:
Printed Name:
Its:

ASSIGNEE:

UNION PACIFIC RAILROAD COMPANY, a
Delaware corporation

By:
Print Name:
Title:

EXHIBIT E
2
695956.6



ATTACHMENT 1 TO EXHIBIT E

LEGAL DESCRIPTION OF PROPERTY
TO BE ATTACHED

EXHIBIT E
3
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ATTACHMENT 2 TO EXHIBIT E

LIST OF LEASES AND LICENSES TO BE ASSIGNED
Leases:
Licenses:

Easements:

[TO BE ATTACHED]

EXHIBITE
4
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EXHIBIT F

CERTIFICATION OF NON-FOREIGN STATUS

Under Section 1445(e) of the Internal Revenue Code, a corporation, partnership, trust, or
estate must withhold tax with respect to certain transfers of property if a holder of an interest in
the entity is a foreign person. To inform the transferee, UNION PACIFIC RAILROAD
COMPANY, that no withholding is required with respect to the transfer of a U.S. real property
interest by SAN PEDRO RAILROAD OPERATING COMPANY, LLC, the undersigned hereby
certifies the following on behalf of SAN PEDRO RAILROAD OPERATING COMPANY, LLC:

1. SAN PEDRO RAILROAD OPERATING COMPANY, LLC is not a foreign corporation,
foreign partnership, foreign trust, or foreign estate (as those terms are defined in the
Internal Revenue Code and Income Tax Regulations);

2. SAN PEDRO RAILROAD OPERATING COMPANY, LLC’s employer identification
number is : and

3. SAN PEDRO RAILROAD OPERATING COMPANY, LLC’S address is
, and place of formation is Arizona.

4. SAN PEDRO RAILROAD OPERATING COMPANY, LLC is not a disregarded entity
as defined in Treasury Regulation Section 1.1445-2(b)(2)(iii).

SAN PEDRO RAILROAD OPERATING COMPANY, LLC agrees to inform the
transferee if it becomes a foreign person at any time during the three (3) year period immediately
following the date of this notice.

SAN PEDRO RAILROAD OPERATING COMPANY, LLC understands that this
certification may be disclosed to the Internal Revenue Service by the transferee and that any
false statement contained herein could be punished by fine, imprisonment, or both.

Under penalties of perjury [ declare that I have examined this Certification and to the best
of my knowledge and belief it is true, correct and complete, and I further declare that I have
authority to sign this document on behalf of SAN PEDRO RAILROAD OPERATING
COMPANY, LLC.

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited liability
company

By:  Arizona Railroad Group, LLC, an
Arizona limited liability company

By:
Printed Name:
Its:
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EXHIBIT G

ASSIGNMENT AND ASSUMPTION OF OPERATING AND ABANDONMENT
AUTHORITY AGREEMENT

FOR VALUE RECEIVED, SAN PEDRO RAILROAD OPERATING COMPANY, LLC,
an Arizona limited liability company (“Assignor”), has ASSIGNED AND TRANSFERRED, and
by these presents does ASSIGN AND TRANSFER unto the UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (“Assignee™), all of Assignor’s right, title and interest in and to
(i) Assignor’s operating authority with respect to the real property described on Schedule 1
attached (the “Property”) granted by the United States Surface Transportation Board (“STB”),
(i1) Assignor’s abandonment authority with respect to the Property before the STB, and (iii)
Seller’s existing extension of time to consummate the pending abandonment pending before STB
(collectively, the “Operating and Abandonment Rights™).

TO HAVE AND TO HOLD the Operating and Abandonment Rights unto Assignee, its
successors and assigns. This Assignment is made and accepted without recourse against
Assignor as to the performance by any party under such Operating and Abandonment Rights.

Assignee agrees to perform all of the obligations of Assignor with respect to the
Operating and Abandonment Rights accruing on the last to occur of (1) the date hereof, or (2) the
date the STB consents to the assignments contemplated hereby.

This Assignment and Assumption of Operating and Abandonment Authority Agreement
may be executed concurrently in one or more counterparts, each of which shall be deemed an
original, but all of which together shall constitute one and the same instrument.

This Assignment and Assumption of Operating and Abandonment Authority Agreement
shall be construed in accordance with, and governed by, the laws of the State of Arizona, and any
action or proceeding, including arbitration, brought by any party in which this Agreement is
subject, shall be brought in and court having jurisdiction over Cochise County, Arizona.
Assignor and Assignee acknowledge and agree that the consummation of the assignment set
forth herein is conditioned upon approval by the STB.

All schedules attached to this Assignment and Assumption of Operating and
Abandonment Authority Agreement are incorporated herein for all purposes.

This Assignment and Assumption of Operating and Abandonment Authority Agreement
shall inure to and be binding upon the parties, their successors and assigns.
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Dated the day of , 2012,

ASSIGNOR:

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited liability
company

By:  Arizona Railroad Group, LLC, an
Arizona limited liability company

By:
Printed Name:
Its:

ASSIGNEE:

UNION PACIFIC RAILROAD COMPANY, a
Delaware corporation

By:
Print Name:
Title:

EXHIBIT G
2
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SCHEDULE 1 TO EXHIBIT G

LEGAL DESCRIPTION OF PROPERTY
TO BE ATTACHED

EXHIBIT G
3

695956.6



EXHIBIT H

PARTIAL ASSIGNMENT AND ASSUMPTION OF INTERIM TRAIL USE
AGREEMENT

FOR VALUE RECEIVED, SAN PEDRO RAILROAD OPERATING COMPANY, LLC,
an Arizona limited liability company (“Assignor”), has ASSIGNED AND TRANSFERRED, and
by these presents does ASSIGN AND TRANSFER unto the UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (“Assignee™), all of Assignor’s right, title and interest in and to
that certain Amended and Restated Interim Trail Use Agreement dated as of August 26, 1996
between Assignor and SWKR Operating Co., Inc., an Arizona corporation (“Trail Use Agreement”),
with respect only to the real property (the “Property’) described on Schedule 1 attached hereto (the

“Trail Rights™).

TO HAVE AND TO HOLD the Trail Rights unto Assignee, its successors and assigns.
This Partial Assignment is made and accepted without recourse against Assignor as to the
performance by any party under such Trail Rights. Assignor and Assignee acknowledge and
agree that Assignor shall retain all rights under the Trail Use Agreement with respect to any real
property described in the Trail Use Agreement other than the Property.

Assignee agrees to perform all of the obligations of Assignor with respect to the Trail
Rights accruing on the last to occur of (1) the date hereof, or (2) the date the STB consents to the
assignment contemplated hereby.

This Partial Assignment and Assumption of Interim Trail Use Agreement may be
executed concurrently in one or more counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same instrument.

This Partial Assignment and Assumption of Interim Trail Use Agreement shall be
construed in accordance with, and governed by, the laws of the State of Arizona, and any action
or proceeding, including arbitration, brought by any party in which this Agreement is subject,
shall be brought in any court having jurisdiction over Cochise County, Arizona. Assignor and
Assignee acknowledge and agree that the consummation of the assignment set forth herein is
conditioned upon approval by the STB.

All schedules attached to this Partial Assignment and Assumption of Interim Trail Use
Agreement are incorporated herein for all purposes.

This Partial Assignment and Assumption of Interim Trail Use Agreement shall inure to
and be binding upon the parties, their successors and assigns.
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Dated the day of ,2012.

ASSIGNOR:

SAN PEDRO RAILROAD OPERATING
COMPANY, LLC, an Arizona limited liability
company

By:  Arizona Railroad Group, LLC, an
Arizona limited liability company

By:
Printed Name:
Its:

ASSIGNEE:

UNION PACIFIC RAILROAD COMPANY, a
Delaware corporation

By:
Print Name:
Title:

EXHIBITH
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SCHEDULE 1 TO EXHIBIT H

LEGAL DESCRIPTION OF PROPERTY
TO BE ATTACHED

EXHIBIT H
3
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SCHEDULE 5.3

PENDING LITIGATION

The only current litigation involving this property is Jack Ladd, Jobeth Ladd, John Ladd, Marie
Ladd, Gail A. Lanham, James A. Lindsey, Michael 4. Lindsey, William Lindsey, Charlie Miller,
Pauline Miller, and Raymond Miller v. United States, 07-271L, filed in the United States Court
of Federal Claims. After the trial court ruled in favor of the Defendant United States, Plaintiffs
Ladd, et al, filed an appeal with the United States Court of Appeals for the Federal Circuit which
reversed and remanded that ruling back to the trial court for a determination of the compensation
owed Plaintiffs by the United States for the taking of their property.
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EXHIBITC

Redacted
TRACKAGE RIGHTS AGREEMENT

BETWEEN BENSON, ARIZONA AND CURTISS, ARIZONA

THIS AGREEMENT, made and entered into this __ day of August, 2012 (the “Execution
Date™), by and between SAN PEDRO RAILROAD OPERATING COMPANY, LLC, an Arizona
corporation (hereinafter referred to as “SPROC” or “Owner”), and UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (hereinafter referred to as “UP” or “User™).

WITNESSETH:

WHEREAS, SPROC is the leasee and operator of a certain line of railroad between MP
1033.01 at Benson, Arizona and MP 1040.15 near Curtiss, Arizona, which shall be referred to
herein as the “Joint Trackage”, and as depicted by the green line on Exhibit A attached hereto;
and

WHEREAS, the Joint Trackage was subject of a January 31, 1995 lease wherein the
San Pedro and Southwestern Railway (predecessor to the SPROC) leased the Joint Trackage
from the Southern Pacific Railroad (predecessor to the UP); and

WHEREAS, the UP now desires use the Joint Trackage for the purpose of preserving
access to a line of railroad owned by UP south of Curtiss and extending southerly to Naco,

Arizona; and

WHEREAS, Owner is willing to grant User trackage rights upon Owner’s railroad lines
subject to the terms and conditions set forth herein.

NOW, THEREFORE, it is mutually agreed by and between the parties.

Section 1. General Conditions; Conflicts Between Provisions:

The General Conditions set forth in Exhibit B attached hereto are hereby made a part of
this Agreement. Each capitalized term used and not otherwise defined in this Agreement shall
have the meaning ascribed to if in the General Conditions. If any conflict between the General
Conditions and this Agreement shall arise, the provisions of this Agreement shall prevail.

All amendments, supplements, modifications to and waivers of the terms of this
Agreement shall be in writing and signed by the parties hereto.

Section 2. User’s Rights:

(a) Subject to the terms and conditions contained herein, Owner grants to User the
nonexclusive right to use the Joint Trackage for the limited operation of Equipment in User's
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account over the Joint Trackage in common with Owner and such other railroad company or
companies as Owner has heretofore admitted or may hereafter at any time in the future admit to
the joint use of all or part of the Joint Trackage (provided that such future admittance shall not
materially hinder or obstruct the fair and reasonable exercise of the rights granted in this
Agreement), such other railroad company or companies to hereinafter be considered Owner for
the purposes of this Agreement, it being understood and agreed that User shall not have the right
to:

i) Switch industries upon the Joint Trackage, except as hereinafter provided;

(ii)  Set out, pick up or store Equipment upon the Joint Trackage, or any part
thereof, except as otherwise provided in this Section 2 and in Sections
2.12, 2.13 and 2.14 of Exhibit B;

(ili)  Serve any industry, team or house track, intermodal or auto facility now
existing or hereafter located along the Joint Trackage, except as otherwise
provided in this Section 2;

(iv)  Permit or admit any third party to the use of all or any portion of the Joint
Trackage, nor, under the guise of doing its own business, contract or make
any agreement to handle as its own Equipment over or upon the Joint
Trackage, or any portion thereof, the Equipment of any such third party
which in the normal course of business would not be considered the
Equipment of User; provided, however, that the foregoing shall not
prevent User, pursuant to a runthrough agreement with any railroad, from
using the locomotives and cabooses of another railroad as its own under
this Agreement; or

(v) Connect with or interchange with any other railroad or perform haulage for
any other railroad along the Joint Trackage.

t)) The rights granted in Section 2 (a), above, shall be for rail freight traffic, carload
and mtermodal, of all commodities.

(c) User agrees that when entering, exiting, setting out or picking up from its existing
lines of railroad or trackage rights lines, it shall do so without unreasonable interference or

impairment of the Joint Trackage.

(d) Owner will make best efforts, consistent with reasonable operating practices, to
maintain clear route access over the Joint Trackage.

Section 3. Liability

Any liability for loss, damage, injury or death which arises from operations under this
Agreement shall be assumed, settled and paid as provided by Exhibit "B".
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Section 4. Compensation:

(a) In addition to other payments to be made under this Agreement, User shall pay to
Owner (the “Usage Fee™). The Usage Fee shall be deemed to
include ordinary and programmed maintenance of the Joint Trackage, Changes in and/or
Additions to the Joint Trackage (to the extent required by the first sentence of Section 2.2 of the
General Conditions), operating expenses, interest rental, depreciation and taxes.

(b) The Usage Fee set forth in Section 3 (a) of this Agreement shall be subject to
adjustment annually, commencing as of July 1, 2013, during the term of this Agreement to reflect
seventy-five percent (75%) of increases or decreases in the Rail Cost Adjustment Factor
(“RCAF-U” or “Index’’) published by the Surface Transportation Board (“STB”) or successor
agency or other organization. The RCAF-U will not be adjusted for changes in productivity. [n
the event the RCAF-U is no longer maintained, the parties shall select a substantially similar
index and, failing to agree on such an index, the matter shall be referred to binding arbitration.

Section 5. Additions

SPROC may make any Changes In and/or Additions to the Joint Trackage which SPROC
deems necessary or desirable at its sole discretion and cost provided such Changes In and/or
Additions to the Joint Trackage shall not materially hinder or obstruct the fair and reasonable
exercise of the rights granted in this Agreement. UP may request Changes In and/or Additions to
the Joint Trackage which UP shall deem necessary or desirable, and SPROC shall, if it concurs,
construct the same upon such terms and conditions as may be agreed upon by the parties.

Section 6. Effective Date, Term and Termination:

Subject to and conditioned upon approval of the U.S. Department of Transportation
Surface Transportation Board (“STB”), this Agreement shall be effective as of the date STB
approval is effective (“Effective Date™), and shall remain in effect for ninety-nine (99) years and
then year to year thereafter until terminated by either UP or SPROC upon one (1) year written
notice to the other party. Termination shall be subject to the conditions stated in Exhibit “B”.
Iiabilities created under this Agreement shall survive any such termination.

Section 7. Notices:

All notices, demands, requests, submissions and other communications which are
required or permitted to be given pursuant to this Agreement shall be given by either party to the
other in writing and shall be deemed properly served if delivered by hand, or mailed by overnight
courier or by registered or certified mail, return receipt requested, with postage prepaid, to such
other party at the address listed below:
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If intended for UP:

General Manager Joint Facilities
Union Pacific Railroad

Mail Stop 1180

1400 Douglas Street

Omaha, Nebraska 68179

If intended for SPROC:

General Manager

San Pedro and Southwestern Railroad
P.0. Box 1420

Benson, Arizona 85602

Notice of address change may be given any time pursuant to the provisions of this Section 6.

Section 8. Applicable Law

This Agreement shall be governed by and construed in accordance with the laws of the State
of Arizona.

IN WITNESS WHEREOQF, the parties hereto have executed this Agreement as of the
day and year first above written.

UNION PACIFIC RAILROAD COMPANY SAN PEDRO RAILROAD OPERATING

COMPANY
By: By:
Printed: Printed:
Its: Its:
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GENERAL CONDITIONS
EXHIBIT "B"

Section 1. DEFINITIONS

1.1 "Agreement” shall mean that certain agreement dated August __, 2012, to which
this Exhibit "B" is appended.

1.2 "Annual" shall mean a calendar year.

1.3 "Car" shall mean one (1) rail car; provided, however, that each platform in an
articulated rail car of two (2) or more platforms shall be counted as one (1) rail car, subject to
modification by mutual agreement of the parties based upon changes in railroad technology.

1.4  "Changes in and/or Additions to" shall mean work projects and retirements, the
cost of which is chargeable in whole or in part to Property Accounts during the term of this
Agreement.

1.5 "Equipment" shall mean trains, locomotives, rail cars (loaded or empty),
intermodal units (loaded or empty), cabooses, vehicles, and machinery which are capable of
being operated on railroad tracks or on right-of-way for purpose of the maintenance or repair of
such railroad tracks.

1.6  "Joint Trackage" shall mean the track structure of Owner as described in the
Agreement including necessary right-of-way and all appurtenances, signals, communications,
and facilities of Owner and all Changes in and/or Additions to said track structure now or in the
future located as are required or desirable for the operation of the Equipment of the parties
hereto.

1.7 "Owner" shall have the meaning given to it in the Agreement.

1.8 "Property Accounts” shall mean accounts so designated under the Uniform
System of Accounts for Railroad Companies prescribed by the Interstate Commerce
Commission, or any replacement of such system prescribed by the applicable federal regulatory

agency, if any, and used by the parties hereto.

1.9  "STB" shall mean the Surface Transportation Board of the United States
Department of Transportation or any successor agency.

1.10  "User" shall have the meaning given to it in the Agreement.

Section 2. MAINTENANCE., ADDITIONS, QPERATION, AND CONTROL

2.1 Owner shall have sole charge of the maintenance and repair of the Joint Trackage
with its own supervisors, labor, materials and equipment. Owner, from time to time, may make
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such Changes in and/or Additions to the Joint Trackage as shall be required by any law, rule,
regulation or ordinance promulgated by any government body having jurisdiction, or as Owner,
in its sole discretion, shall deem necessary. Such Changes in and/or Additions to the Joint
Trackage shall become a part of the Joint Trackage or in the case of retirements shall be excluded
from the Joint Trackage.

2.2 Owner shall employ all persons necessary to construct, operate, maintain, repair
and renew the Joint Trackage. Owner shall be bound to use reasonable and customary care, skill
and diligence in the construction, operation, maintenance, repair and renewal of the Joint
Trackage and in managing of the same.

2.3 The trackage rights granted hereunder shall give User access to and joint use of
the Joint Trackage equal to that of Owner. The management, operation (including dispatching)
and maintenance of the Joint Trackage shall, at all times, be under the exclusive direction and
control of Owner, the movement of Equipment over and along the Joint Trackage shall at all
times be subject to the exclusive direction and control of Owner's authorized representatives and
in accordance with such reasonable operating rules as Owner shall from time to time institute,
but in the management, operation (including dispatching) and maintenance of the Joint Trackage,
Owner and User shall be treated equally. User shall, at User's sole cost and expense, obtain,
install and maintain necessary communication equipment to allow User's Equipment to
communicate with Owner's dispatching and signaling facilities the same as Owner's trains so
utilize.

2.4  If the use of the Joint Trackage shall at any time be interrupted or traffic thereon
or thereover be delayed for any cause, neither party shall have or make any claim against the
other for loss, damage or expense caused by or resulting solely from such interruption or delay.

2.5 Owner may from time to time provide any track or tracks on the Joint Trackage
other than those delineated in Exhibit A to the Agreement for use by User provided there shall at
all times be afforded User a continuous route of equal utility for the operations of its Equipment
between the termini of the Joint Trackage. When such tracks which are not part of the Joint
Trackage are used as provided herein, the Agreement shall govern for purposes of direction and
control and liability as if all movement had been made over the Joint Trackage.

2.6 Each party shall be responsible for furnishing, at its sole cost and expense, all
labor, fuel, train supplies and other supplies necessary for the operation of its own Equipment
over the Joint Trackage. In the event a party does furnish such labor, fuel or train and other
supplies to another party, the party receiving the same shall promptly, upon receipt of billing
therefor, reimburse the party furnishing the same for its reasonable costs thereof, including
customary additives.

2.7  User shall be responsible for the reporting and payment of any mileage, per diem,

use or rental charges accruing on Equipment in User's account on the Joint Trackage. Except as
may be specifically provided for in this Agreement, nothing herein contained is intended to
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change practices with respect to interchange of traffic between the parties or with other carriers
on or along the Joint Trackage.

2.8  Except as otherwise may be provided in the Agreement, User shall operate its
Equipment over the Joint Trackage with its own employees, but before said employees are
assigned or permitted to operate Equipment over the Joint Trackage as herein provided, and from
time to time thereafter as and when reasonably requested by Owner, they shall be required to pass
the applicable rules examinations required by Owner of its own employees. Owner shall delegate
to specified User's officers the conduct of such examinations in the event User chooses to
conduct such examinations. If an Owner officer conducts such examinations of employees of
User, User shall pay Owner a reasonable fee for each employee so examined, such fee to be
mutually agreed upon by the parties from time to time in a separate agreement. Notwithstanding
any such examination, User shall be responsible for ensuring that its employees are qualified and
have taken all such rules examinations. Upon request of User, Owner shall qualify one or more
of User’s supervisory officers as pilots and such supervisory officer or officers so qualified shall
qualify employees of User engaged in or connected with User’s operations on or along the Joint
Trackage. At User’s request, Owner shall furnish a pilot or pilots, at the expense of User, to
assist in operating trains of User over the Joint Trackage.

29 (a) If any employee of User shall neglect, refuse or fail to abide by Owner's
rules, instructions and restrictions governing the operation on or along the Joint Trackage, such
employee shall, upon written request of Owner, be prohibited by User from working on the Joint
Trackage. If either party shall deem it necessary to hold a formal investigation to establish such
neglect, refusal or failure on the part of any employee of User, then upon such notice presented in
writing, Owner and User shall promptly hold a joint investigation in which the parties concerned
shall participate and bear the expense for their respective officers, counsel, witnesses and
employees. Notice of such investigations to User's employees shall be given by User's officers,
and such investigation shall be conducted in accordance with the terms and conditions of
schedule agreements between User and its employees. If, in the judgment of Owner, the result of
such investigation warrants, such employee shall, upon written request by Owner, be withdrawn
by User from service on the Joint Trackage, and User shall release and indemnify Owner from
and against any and all claims and expenses arising from such withdrawal.

(b) If the disciplinary action is appealed by an employee of User to the National Railroad
Adjustment Board or other tribunal lawfully created to adjudicate such cases, and if the decision of
such board or tribunal sustains the employee's position, such employee shall not thereafter be barred
from service on the Joint Trackage by reason of such disciplinary action.

2.10  If any Equipment of User is bad ordered enroute on the Joint Trackage and (i) it is
necessary that it be set out, and (ii) only light repairs to the Equipment are required, such bad
ordered Equipment shall be promptly repaired, and, thereafter, be promptly removed from the
Joint Trackage by User. Owner may, upon request of User and at User's sole cost and expense,
furnish the required labor and material and perform light repairs to make such bad ordered
Equipment safe for movement. The employees and Equipment of Owner while in any manner so
engaged or while enroute to or returning to Owner's terminal from such an assignment shall be
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considered Sole Employees (as hereinafter defined) of User and Sole Property (as hereinafter
defined) of User. However, should Owner's employees afier repairing such bad ordered
Equipment for User move directly to perform service for Owner's benefit rather than return to
Owner’s terminal, then User's exclusive time and liability will end when Owner's employees
depart for work to be performed for Owner's benefit. In the case of such repairs by Owner to
freight cars in User's account, billing therefor shall be in accordance with the Field and Office
Manuals of the Interchange Rules, adopted by the Association of American Railroads ("AAR"),
hereinafter called "Interchange Rules", in effect on the date of performance of the repairs. Owner
shall then prepare and submit billing directly to and collect from the car owner for car owner
responsibility items as determined under said Interchange Rules, and Owner shall prepare and
submit billing directly to and collect from User for handling line responsibility items as
determined under said Interchange Rules. Owner also shall submit billing to and collect from
User any charges for repair to freight cars that are User's car owner responsibility items as
determined under said Interchange Rules, should said car owner refuse or otherwise fail to make
payment therefor. Repairs to locomotives shall be billed as provided for in Section 3 of these
General Conditions.

2.11 If Equipment of User shall become derailed, wrecked, or otherwise disabled while
upon the Joint Trackage, it shall be re-railed or cleared by Owner, except that employees of User
may re-rail User's derailed Equipment on the Joint Trackage whenever use of motorized on or off
track equipment is not required; however, in any such case, employees of User shall consult with
and be governed by the directions of Owner. Owner reserves the right to re-rail Equipment of
User when, in the judgment of Owner, Owner deems it advisable to do so to minimize delays and
interruptions to train movement. The reasonable costs and expenses of rerailing or clearing
derailed, wrecked or disabled Equipment shall be borne by the parties in accordance with Section
5 of these General Conditions. Services provided under this section shall be billed in accordance
with Section 3 of these General Conditions.

2.12  In the event Equipment of User shall be forced to stop on the Joint Trackage, and
such stoppage is due to insufficient hours of service remaining among User's employees, or due
to mechanical failure of User's Equipment (other than bad ordered Equipment subject to light
repairs pursuant to Section 2.10), or to any other cause not resulting from an accident or
derailment (including the faiture of User to promptly repair and clear bad ordered Equipment
pursuant to Section 2.10), and such Equipment is unable to proceed, or if a frain of User fails to
maintain the speed required by Owner on the Joint Trackage, or if, in emergencies, disabled
Equipment is set out of User's trains on the Joint Trackage, Owner shall have the option to
furnish motive power or such other assistance (including but not limited to the right to re-crew
User's train) as may be necessary to haul, help or push such Equipment, or to properly move the
disabled Equipment off the Joint Trackage. The reasonable costs and expenses of rendering such
assistance shall be borne by User. Services provided under this section shall be billed in
accordance with Section 3 of these General Conditions.

2.13  User shall pay to Owner reasonable expenses incurred by Owner in the issuance of

timetables made necessary solely by changes in the running time of the trains of User over the
Joint Trackage. If changes in running time of trains of Owner or third parties, as well as those of
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User, require the issuance of timetables, then User shall pay to Owner that proportion of the
expenses incurred that one bears to the total number of parties changing the running time of their
trains. If changes in running time of trains of Owner or third parties, but not those of User,
require the issuance of timetables, then User shall not be required to pay a proportion of the
expenses incurred in connection therewith.

2.14  User, at Owner's request, shall be responsible for reporting to Owner the statistical
data called for in the Agreement, which may include, but is not limited to, the number and type
of Equipment and GTMSs operated on the Joint Trackage.

Section 3. BILLING

3.1  Billing shall be accomplished on the basis of data contained in a billing form
mutually agreed to between the parties. Such billing forms shall contain sufficient detail to
permit computation of payments to be made hereunder. Billing shall be prepared according to
the rules, additives, and equipment rental rates as published by the Owner. User shall pay to
Owner at the Office of the Treasurer of Owner, or at such other location as Owner may from time
to time designate in writing, all the compensation and charges of every name and nature which in
and by the Agreement User is required to pay in lawful money of the United States within sixty
(60) days after the rendition of bills therefor. Bills shall contain a statement of the amount due
on account of the expenses incurred, properties and facilities provided and services rendered
during the billing period.

3.2  Errors or disputed items in any bill shall not be deemed a valid excuse for
delaying payment, but shall be paid subject to subsequent adjustment; provided, no exception to
any bill shall be honored, recognized or considered if filed after the expiration of three (3) years
from the last day of the calendar month during which the bill is rendered and no bill shall be
rendered later than three (3) years (i) after the last day of the calendar month in which the
expense covered thereby is incurred, or (ii) in the case of claims disputed as to amount or
liability, after the amount is settled and/or the liability is established. This provision shall not
limit the retroactive adjustment of billing made pursuant to exception taken to original
accounting by or under authority of the STB or retroactive adjustment of wage rates and
settlement of wage claims.

3.3 So much of the books, accounts and records of each party hereto as are related to
the subject matter of this Agreement shall at all reasonable times be open to inspection by the
authorized representatives and agents of the parties hereto. All books, accounts, and records
shall be maintained to furnish readily full information for each item in accordance with any
applicable laws or regulations.

3.4  Should any payment become payable by Owner to User under the Agreement, the

provisions of Sections 3.1 and 3.2 of these General Conditions shall apply with User as the
billing party and Owner as the paying party.
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3.5  Either party hereto may assign any receivables due it under this Agreement;
provided, however, that such assignments shall not relieve the assignor of any rights or
obligations under the Agreement.

Section 4. COMPLIANCE WITH LAWS

4.1 Each of the Parties undertakes and agrees, in respect to its use of the Joint
Trackage and the operation of Equipment thereon and thereover, to comply with all applicable
laws, rules, regulations, and orders (collectively, "Laws") promulgated by any municipality,
board or commission for the protection of persons or otherwise. Any action which may be
brought against a Party on account of the failure of the other Party to comply with any Law shall,
upon notice thereof being given to such other Party, be defended by such other Party free of cost,
charge, or expense (including attorneys' fees) to the Party against which the action is brought. If
any failure on the part of a Party to comply with any Law shall result in any fine, penalty, cost or
charge being imposed on or assessed against the other Party, such fine, penalty, cost or charge
shall be the responsibility (through direct payment or reimbursement) of the Party who failed to
so comply.

4.2 Neither Party shall treat, store or dispose of petroleum products or hazardous
waste or hazardous substances, as defined in (1) the Resource Conservation and Recovery Act, as
amended, or (ii) the Comprehensive Environmental Response Compensation and Liability Act,
as amended, or (iii) subsequent legislation regulating discharges into the environment, on the
Joint Trackage.

4.3 Responsibility for Environmental Claims (as defined below) as between the
parties shall be borne as follows:

a. Each Party shall be responsible for Environmental Claims to the extent
they result from (i) its use of, or the presence of it or its contractors or invitees
upon, the Joint Trackage, or (ii) the negligence or willful misconduct of its
employees, contractors, invitees or customers in operations on or over the Joint
Trackage.

b. Each Party shall release the other Party to the extent it is responsible for an
Environmental Claim, and, to the extent of such responsibility, shall defend,
indemnify, protect and save harmless such other Party from and against such
Environmental Claim and costs associated therewith, including, but not limited to,
environmental consultant fees, attorneys' fees and third party claims.

4.4  Inthe event of any incident, accident, derailment, or vehicle striking or being
struck by Equipment (hereinafter "Derailment") operated by a Party hereto carrying (i) hazardous
materials, substances or wastes, as defined pursuant to Federal or State Law, or (ii) pollutants
(hereinafter collectively referred to as "Hazardous Materials") shall occur on the Joint Trackage,
any report required by Federal, State or local authorities shall be the responsibility of the
operating Party at its sole cost and expense. Each Party shall advise the other Party immediately
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of the occurrence of a Derailment involving Hazardous Materials and Equipment operated by
that Party.

4.5  Unless otherwise agreed by the parties, Owner shall undertake, or cause to be
undertaken, any Response Action (as defined below) in accordance with all Federal, State, or
local regulatory requirements necessitated by a release of Hazardous Materials on Owner's right-
of-way underlying the Joint Trackage from Equipment operated by either Party hereto upon the
occurrence of a Derailment. The Party in whose account the Equipment is moving shall have
data or a representative available at the scene of any Derailment involving Equipment operated
by it to provide information concerning the characteristics of Hazardous Materials released.

4.6  If, following a Derailment upon the Joint Trackage, Hazardous Materials must be
transferred to undamaged cars or other vehicles, unless otherwise agreed by the Parties, the Party
whose Equipment was involved in such Derailment shall perform the transfer; provided,
however, that if the Hazardous Materials are in damaged cars that are blocking the Joint
Trackage, the Owner shall transfer, or caused to be transferred, the Hazardous Materials;
provided further that transfers of Hazardous Materials by the User shall only be conducted after
being authorized by the Owner.

4.7  In the event any cleanup, response, removal or remediation of any environmental
condition on the Joint Trackage is necessary (collectively referred to herein as "Response
Action"), neither Party shall be entitled to any damages, actual, punitive, exemplary or
consequential, by reason of the Response Action's interference with the other Party's use of the
Joint Trackage. The User and its contractors shall have full, unrestricted and unconditional access
to the Joint Trackage for the purpose of completing or engaging in a Response Action. The User
shall provide the Owner with all information requested by Owner regarding any Environmental
Claims for which the User is responsible.

4.8 The term "Environmental Claim" means the direct costs of any cleanup, response,
removal, remediation, natural resource damage, closure and/or post-closure required by any
environmental conditions affecting the air, soil, surface waters, ground waters, streams,
sediments and similar environmental conditions caused by, resulting from, arising out of, or
occurring in connection with the Agreement.

4.9  The total cost of clearing a Derailment, performing any Response Action,
transferring any Hazardous Materials, and/or repairing the Joint Trackage or any other property
damaged thereby shall be borne by the Party or Parties liable therefor pursuant to the allocation
of liability in Sections 4 and 5 of this Exhibit A.

Section 5. LIABILITY
(a) "Loss or Damage" shall mean all damage to any property and injury to or death of
any person and all liability therefor, and shall embrace all payments made on account thereof,

including, without limitation, expense of rerailing Equipment and clearing wrecks,
Environmental Claims, fines or penalties, amounts paid or payable under all applicable laws and
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shall also embrace all cost and expense incident to any such injury, death, loss or damage arising
in connection with operations under the Agreement. Loss or Damage shall also include

attorneys' fees and costs in defending against all such claims or alleged claims or in enforcing any
indemnity rights hereunder.

(®)

1) It is understood and agreed that the Owner shall maintain the Joint
Trackage in a state of reasonable repair which is reasonably suited for the
combined requirements of the Parties hereof, but the User shall accept
such trackage as it finds it and shall not, by reason of any failure,
deficiency or defect therein or failure or neglect in the maintenance or
dispatching of the Joint Track, have or make against the Owner any claim
or demand for any Loss or Damage whatsoever, nor shall Loss or Damage
be allocated to the Owner under Section 5(¢) arising from or mcident to
such deficiency, defect, failure or neglect.

(it)  Itis understood and agreed that a number of vehicular and
pedestrian crossings ("Crossings™) of the Joint Trackage to be used for
operations hereunder presently exist or may in the future be constructed.
The User agrees to accept all Crossings in whatever condition they may be
during the term of the Agreement and shall not assert any claim, demand,
or cause of action against the Owner and shall hold the Owner harmless
from any claim, demand, or cause of action arising out of any Crossing
accident on the Joint Trackage involving the User.

(c) Except as provided in Section 5(b), liability for Loss or Damage shall be fixed
between the Parties as follows:

(1) When caused by the acts or omissions of the employees of only one
Party or the defective property of only one Party (other than Joint
Trackage), whether or not in conjunction with the acts or omissions or
defective property of a third party, such Loss or Damage, including Loss or
Damage to the Joint Trackage, shall be borne solely by such Party.

(i) ~ When caused by the acts or omissions of the employees of one
Party or defective property (other than Joint Trackage} of one Party in
combination with the acts or omissions of the employees of the other Party
or the defective property (other than Joint Trackage) of the other Party,
then, whether or not in conjunction with the acts or omissions or defective
property of a third party, such Loss or Damage shall be borne solely by
each Party as to its own employees, contractors, agents, invitees, and
property, other than real property owned by it, and property of third parties
in its possession, care, custody or control. Loss or Damage to real
property of the Owning Party underlying or surrounding the Joint
Trackage, Loss or Damage to the Joint Trackage, as well as Loss or
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Damage to third parties and their property shall be borne equally between
the Parties.

(iii)  Environmental Claims shall be borne in accordance with Section 4
hereof.

(iv)  Loss or Damage due to any other cause shall be borne solely by
each party as to its own employees, invitees and Equipment (including

lading) in its custody, and equally as to damage to trackage and damage
suffered by the third parties and their property.

(d) It is the express intention of the Parties hereto, that where an indemnity provided
for in this Agreement is applicable as provided herein, that such indemnity includes the
negligence of the indemnified Party whether that negligence is active or passive, or is a sole or
concurring cause of the Loss or Damage; provided that said indemnity shall not protect the
indemnified Party from liability for Loss or Damage arising solely from the criminal actions of
the indemnified Party, its officers, agents or employees.

(e) The foregoing notwithstanding, if such Loss or Damage involves the Equipment
of only one Party, or in the possession or custody of only one Party, that Party shall bear all Loss
or Damage.

(H) The foregoing notwithstanding, neither Party shall have any claim against the
other Party for its acts or omissions giving rise to Loss or Damage caused by or resulting from
interruption of or delay to such Party's business or for special, indirect or consequential damages
or for loss of profit or income.

(2) Each Party hereto covenants and agrees that it shall forever release, defend,
indemnify and save harmless the other Party, its successors and assigns, from and against any and
all liability or claims for damages, costs and expenses herein assumed by it, whether or not such
liability or claims arise during the time that the Agreement is in effect or thereafter or are
occasioned by or incident to or the result of any acts or omissions of the other Party, its
successors and assigns, and regardless of the acts or omissions or alleged acts or omissions of the
other Party; provided, however, that the Party liable, in whole or in part, as to any claim or suit
filed against the other Party, shall be given prompt written notice thereof and an opportunity to
join in or take over, as may be appropriate, the defense and settlement of such claim or suit.

(h} Each Party hereto may make settlement of any claim for Loss or Damage for
which it and the other Party may be jointly liable hereunder, but no payment in excess of Twenty-
five Thousand Dollars ($25,000) shall be voluntarily made by any Party in settlement of any such
claim without first having obtained in writing consent of the other Party, which consent shall not
be unreasonably withheld, and giving of such consent shall not be deemed an admission that such
claim involves joint liability. The Party against which a claim in excess of Twenty-five
Thousand Dollars ($25,000) is made for which the other Party hereto may be jointly liable
hereunder shall give written notice thereof to such other Party.
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(1) All releases taken pursuant to the settlement of claims or suits involving joint
liability shall include both Parties hereto involved, and copies thereof shall be furnished each of
them.

Section 6. ARBITRATION

6.1 Ifat any time a question or controversy shall arise between the parties hereto in
connection with the Agreement upon which the parties cannot agree, such question or
controversy shall be submitted to and settled by arbitration. Unless other procedures are agreed
to by the parties, arbitration between the parties pursuant to this Section 6 shall be governed by
the rules and procedures set forth in this Section 6.

6.2 If the parties to the dispute are able to agree upon a single competent and
disinterested arbitrator within twenty (20) days after written notice by one party of its desire for
arbitration to the other party, then the question or controversy shall be submitted to and settled by
that single arbitrator. Otherwise, any party (the notitying party) may notify the other party (the
noticed party) in writing of its request for arbitration and nominating one arbitrator. Within
twenty (20) days after receipt of said notice, the noticed party shall appoint an arbitrator and
notify the notifying party in writing of such appointment. Should the noticed party fail within
twenty (20) days after receipt of such notice to name its arbitrator, said arbitrator may be
appointed by the Chief Judge (or acting Chief Judge) of the United States District Court for
Arizona upon application by either party after ten (10) days' written notice to the other party. The
two arbitrators so chosen shall select one additional arbitrator to complete the board. If the
arbitrators so chosen fail to agree upon an additional arbitrator, the same shall, upon application
of a party, be appointed by said judge in the manner heretofore stated.

6.3 Upon selection of the arbitrator(s), said arbitrator(s) shall, with reasonable
diligence, determine the questions as disclosed in said notice of arbitration, shall give both
parties reasonable notice of the time and place (of which the arbitrator(s) shall be the judge) of
hearing evidence and argument, may take such evidence as the arbitrator(s) shall deem
reasonable or as either party may submit with witnesses required to be sworn, and hear
arguments of counsel or others. If an arbitrator declines or fails to act, the party (or parties in the
case of a single arbitrator) by whom the arbitrator was chosen or said judge shall appoint another
to act in the arbitrator's place.

6.4  After considering all evidence, testimony and arguments, said single arbitrator or
the majority of said board of arbitrators shall promptly state such decision or award and the
reasoning for such decision or award in writing which shall be final, binding, and conclusive on
all parties to the arbitration when delivered to them. The award rendered by the arbitrator(s) may
be entered as a judgment in any court having jurisdiction thereof and enforced as between the
parties without further evidentiary proceeding, the same as entered by the court at the conclusion
of a judicial proceeding in which no appeal was taken. Until the arbitrator(s) shall issue the first
decision or award upon any question submitted for arbitration, performance under the Agreement
shall continue in the manner and form existing prior to the rise of such question. After delivery
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of said first decision or award, each party shall forthwith comply with said first decision or award
immediately after receiving it.

6.5  Each party to the arbitration shall pay all compensation, costs, and expenses of the
arbitrator appointed in its behalf and all fees and expenses of its own witnesses, exhibits, and
counsel. The compensation, cost, and expenses of the single arbitrator or the additional arbitrator
in the board of arbitrators shall be paid in equal shares by all parties to the arbitration.

6.6  The parties may obtain discovery and offer evidence in accordance with the
Federal Rules of Civil Procedure Rules 26 - 37, and Federal Rules of Evidence, as each may be
amended from time to time.

6.7 Interest computed annually, at a rate equal to the Prime Rate plus two (2)
percentage points, shall be applied to any and all arbitrator's awards requiring the payment of
money and shall be calculated from thirty (30) days following the date of the applicable
arbitration decision. The term "Prime Rate" shall mean the minimum commercial lending rate
charged by banks to their most credit-worthy customers for short-term loans, as published daily
in the Wall Street Journal.

Section 7. GOVERNMENTAL APPROVAL and ABANDONMENT

7.1 Owner and User shall, at their respective cost and expense, initiate by appropriate
application or petition and thereafter diligently prosecute proceedings for the procurement of all
necessary consent, approval or authority from any governmental agency for the sanction of the
Agreement and the operations to be carried on or conducted by User thereunder. User and
Owner agree to cooperate fully to procure all such necessary consent, approval or authority.

7.2 In the event Owner shall be involuntarily dispossessed, including by threat of
condemnation by competent public authority, of the right to operate upon and maintan any
portion of its Joint Trackage and Owner fails or declines to replace said Joint Trackage, Owner
shall have no obligation hereunder to provide tracks in replacement of such Joint Trackage for
User's use, and User shall have and shall make no claim of any kind, legal or otherwise, against
Owner for failure to provide such Joint Trackage for User's use.

73  (a) To the extent that Owner may lawfully do so, Owner reserves to itself the
exclusive right, exercisable at any time during the life of the Agreement without concurrence of
User, to elect to abandon all or any part of the Joint Trackage by giving six (6) months' prior written
notice to User of its intention so to do ("Notice of Abandonment").

(b} Owner shall, concurrent with its Notice of Abandonment, if legally able to do
so, give to User the option to purchase the part or parts of the Joint Trackage thereof to be
abandoned, at the Net Liquidation Value thereof, on the date of said notice. "Net Liquidation Value"
shall mean fair market value of land and salvage value of track components less the estimated cost of
removal. User shall have three (3) months from the date of receipt of Owners notice to exercise its
option and shall evidence the exercise of its option by giving owner written notice thereof. Thereafter
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User shall immediately make appropriate application to secure all necessary governmental authority
for such transaction. Within thirty (30) days following the effective date of all requisite governmental
approval of the transaction, User shall pay to owner the amount of money required to purchase said
Joint Trackage to be abandoned at the aforesaid Net Liquidation Value. Upon the receipt of payment
of such sum the Agreement shall terminate as to the part of the Joint Trackage so purchased by User.
Contemporaneously with such payment, by instrument or instrument, Owner shall convey and assign
by good and sufficient quit claim deed or deeds, bills of sale or other instruments, all of Owner's
right, title, interest, and equity, in and to the Joint Trackage so purchased. Owner agrees that it shall
promptly take all necessary action to obtain from the trustees of its mortgages all releases or
satisfactions covering the same and shall deliver to User such instruments.

(©) If User fails to exercise the option herein granted within the time and in the
manner above specified, Owner may forthwith proceed free of all obligation to User to, make
appropriate application to secure all necessary governmental authority for such abandonment. User
agrees that at such time it will concurrently make application for all necessary governmental
authority for abandonment of its right to operate over the Joint Trackage. The Agreement shall
terminate as to the section of Joint Trackage so abandoned upon the effective date of such approval
by governmental authority.

7.4 Owner and User each shall be responsible for and shall bear labor claims, and
employee protection payable to, its own respective employees (and employees of its respective
affiliated companies) including any amounts that either Owner or User may be required to pay to
its own respective employees pursuant to labor protective conditions imposed by the STB.

Section 8. TERMINATION

Upon termination of the Agreement, or any partial termination, as the applicable case
may be, however the same may occur, User shall be released from any and all manner of
obligations and shall be deemed to have forever relinquished, abandoned, surrendered and
renounced any and all right possessed by User to operate over that part of the Joint Trackage to
which such termination applied, and as to such part, User shall forever release and discharge
Owner of and from any and all manner of obligations, claims, demands, causes of action, or suits
which User might have, or which might subsequently accrue to User growing out of or in any
manner connected with, directly or indirectly, the contractual obligations of Owner under the
Agreement, in all events provided, however, the aforesaid relinquishment, abandonment,
surrender, renunciation, release and discharge by User shall not in any case affect any of the
rights and obligations of either Owner or User which may have accrued, or liabilities accrued or
otherwise, which may have arisen prior to such termination or partial termination. Upon any
termination, Owner shall remove from Ownet's right of way any connecting track, and any
exclusive facility of User, at User's expense with salvage to be delivered to and retained by User.

Upon any partial termination of the Agreement, however the same may occur, the terms and
conditions hereof shall continue and remain in full force and effect for the balance of the Joint
Trackage.
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Section 9. ASSIGNMENT

This Agreement is exclusively for the benefit of the Parties hereto and not for the benefit
of any third party. This Agreement shall inure to the benefit of and shall be binding upon the
parties, their successors and assigns subject to the limitations set forth herein. Except as
provided in Section 3.5 the Agreement and any rights granted hereunder may not be assigned in
whole or in part by Owner or User without the prior written consent of the other, except no such
consent shall be required for an assignment that is (i) the result of a merger, corporate
reorganization, consolidation, change in control or sale of substantially all of a parties assets, or
(ii) to an affiliate of the assigning party where the term “affiliate” means a corporation,
partnership or other entity controlled, controlling or under common control with the assigning

party.

Section 10. DEFAULT

10.1 Notwithstanding the provisions of Section 3 of these General Conditions, either
party hereto claiming default of any of the provisions of the Agreement (including these General
Conditions) shall furnish notice and written demand to the other party for performance or
compliance with the covenant or condition of the Agreement claimed to be in default, which
notice shall specify whetein and in what respect such default is claimed to exist and shall specify
the particular Section or Sections of the Agreement under which such claim of default is made.

10.2 If the default shall continue for an additional period of thirty (30) days after
receipt of such written notice and demand, and such default has not been remedied within said
thirty (30) day period, or reasonable steps have not been nor continue to be taken to remedy a
failure or default which cannot reasonably be remedied within said thirty (30) day period, and
such default relates to the provisions and terms of the Agreement, either party shall resort to
binding arbitration provided that the arbitrator shall not have the authority to amend, modify or
terminate the Agreement.

10.3 Failure of a party to claim a default shall not constitute a waiver of such default.
Either party hereto entitled to claim default may waive any such default, but no action by such
party in waiving such default shall extend to or be taken to effect any subsequent defaults or
impair the rights of either party hereto resulting therefrom.

Section 11.  OTHER CONSIDERATIONS

11.1 The Agreement and each and every provision hereof is for the exclusive benefit of
the parties hereto and not for the benefit of any third party. Nothing herein contained shall be
taken as creating or increasing any right in any third person to recover by way of damages or
otherwise against any of the parties hereto.

11.2 If any covenant or provision of the Agreement not material to the right of User to

use the foint Trackage shall be adjudged void, such adjudication shall not affect the validity,
obligation or performance of any other covenant or provision which is in itself valid. No
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confroversy concerning any covenant or provision shall delay the performance of any other
covenant or provision. Should any covenant or provision of the Agreement be adjudged void, the
parties shall make such other arrangements as will effect the purposes and intent of the
Agreement.

11.3 In the event there shall be any conflict between the provisions of these General
Conditions and the Agreement, the provisions of the Agreement shall prevail, except that the
definition of Joint Trackage set forth in Section 1.7 of these General Conditions shall prevail.

11.4 All section headings are inserted for convenience only and shall not affect any
construction or interpretation of the Agreement.

11.5 Reference to any agency or other organization shall include any successor agency
or organization, and reference to any index or methodology (e.g., RCAF-U, URCS, etc.), if such
index or methodology ceases to exist or is no longer available, shall include any substantially
similar index or methodology selected by the parties or, if the parties fail to agree on such, one
determined by binding arbitration under Section 6 of these General Conditions.

End of Exhibit “B”.
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(Page 2 of 347) EXHIBIT D

SALE AGREEMENT —- DOUGLAS AND BISBEE BRANCHES

AGREEMENT, made- this . 3lst - day of January, 1995, by and
between SWEKR OEERATiNG COo., IﬁCL; an- Arizona corporation {"Buyer")
and SOUTHERN'RaCIFlc,TRANSPOR?ATION(ﬂEHRANY} a Delaware corporation
("Seller").

WHEREAS, Selleﬁ owns three lines of railroad in Arizcna known
as: {1) the Curtiss portion of Douglas Branch from milepost N
1033.008 at or near Benson,hAz {and certain yard tracks at Benson)
to milepost N 1040.15 at or near Curtiss, AZ ("Curtiss Premises");
(2) the Douglas Branch from milepost N 1040.15 at ox neax Curtiss,
AZ to milepost NA 1108.11 at or neax Douglas, A%; k3} the Bisbee
Branch from milepost NB 1085.13 at ox near Bisbee Junciilon, Azlto
milegpost WB 1090.40 at or near Bisbee, AZ, collectively, (1), (2)
and {3) are "the Axizona Branches" and (2) and (3) are the Sale
Branches.

WHEREAS, Buyer is desircus of leasing the Cuxtiss Premises,
buying said Douglas Branch, and Bisbee Branch to continue fto
provide common carrier service thereon:

| NOW, THEREFORE, IN CONSIDERATION of the mutual covenants

herein entered into, the parties hereby agree:

i. Definitions:

"Allocation" shall mean the portion of the Purchase Price

represented by each component of the Properties.

ar\gel\agreement\sanpedre\douglas, 17 1




Lage 1 of 347)

April 18, 1995

Mr., D. C. Lowe:

Re: (Cloging Documents —= Douglas, Bisbee Sale

Fnclosed for your processing to document custody are the
following documents from the sale, lease and option with SWER
Operating Company:

1. Sale Agreement
Exhibit A - Map (missing)
Bxhibit B - Parcels Retained by 8Seller (m1351ng)
Fxhibit C - Curtiss Premises Lease
Exhibkit 1 ~ Map {missing)
Exhibit 2 - Assignment, Assumption and
Indemnification
pxhibit 3 - Form for Lease of Parcels
Exhibit 4 - Agreement Covering the Handling of
Agreement Matters
Exhibit 5 - License for Interchange
Exhibit 6 -~ Track Standazd
Exhibit D - Cogperative Marketing Agreement
Exhibit E - Interchange Agreement
Exhibit F - Assignment, Assumption and Indemnification
Agreenent
Exhibit F-1 - Assignment List foxr Basement

Exhibit ¢ - Railroad Easement

Exhibit H - Deed of Trust

Exhibit I - Promissoxry Note

Exhibit J - Naco Parcel Description (missing)
Exhibit X - Opticn Agreement

Exhibit I - Non-Foreign Affidavit {missing)
Exhibit M - Quitclaim Deed

Exhibit N - Grant Deed

Exhibit 0 - Bill of Sale

I am asking Mr. Joe Jubilado and ¥r. W. G. Claytor to provide
copies on the missing exhibits.

Please advise of the document custed number for these
filings. _ (Mﬁﬂym- T
2 @mﬂ{f beg. 1[’/4.
jﬁyg;gj{dnLuments terminate +the pr ease to San Pedro
Scuthwastern
Sg
Iy
Gary A./Laakso
Attachments Z: ‘ i~
™ 5
[ N
cc: Mr. Joe Jubilado 2L T Cj@éﬁg/ ? 1. A IReTRS

Mr. W. G. Claytor

Mr. J. K. Nelson
gi\galy1ars 95\ Ttrs.apr
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e

"Avizona Branches" shall mean‘ the Bisbee Branch, Dougias
Branch and the Curtiss Premises; @ogether.

"Bisbee Branch" shall meaﬁ gll-of the properties comprising
the line of railrcaqlfrom ﬁi}epost NB 1085.13 at or near Bisbee
Junction, A% to end of track at or near milepost NB 1090.39, neax
Bisbee, AZ iﬁcluding the main line, passing track, switches and

spurs, as shown on Exhibit A hereto.

"Closing Date" shall be after the effective date of the
Interstate Commerce Commission {"ICC") authorization oxr exemption
of this transaction but no later than January 31, 1995.

»Curtiss Premises" shall be the Property, Track, Track Support
Structures, and such Incidental Interests, as shown on Exhibit 4 to
Exhibit C, and Improvements ieased by Seller to Buyexr between
milepost ¥ 1033.008 and milepost N 1040.15, as shown on Exhibit A
heretc.

"pDouglas Branch® shall mean all of the properties, excludiné
the Easement, comprising the line of railroad from milepost N
1040.15 at or near Curtiss, AZ to milepost N 1050.57 at or near
Fairbank, AZ and from milepeost NA 1046.39 at ox near Fairbank, AZ
(a mileage equation) to milepost NA 1108.11 at or near Douglas, AZ,
including the main line, passing track, switches and spurs, as
shown on Exhibit A hereto.

"Fasement” shall mean an easement for railroad puxposes on the
Douglas Branch at or near Cﬁrtiss between milepost N 1041.32 and

milepost NA 1071.16 attached as Exhibit G.
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"Improvements® shall mean all building, structures, fixtures,
eguipment - excluding-rolling=stoék {(which is retained by Seller)
and Track and'Track Support Sfrqctures now owned by Seller and
located on or within the Reai,Proper;y on the Sale Branches and on
the Easement. It is understood.aqd agreed that the Seller does not
sell and the,Buyer does nof purchase from Seller ény pexrsonal

'property on the Sale Branches or the Easement cwned by the prior
" lessee, San Pedro and Southwestern Railroad Company.

vIpneidental Interests® shall include a2ll leases, licenses,
easements and permits involving the Real Property and Track,
including the Easement, located on the Properties on the Closing
pate and are listéd on Exhibit F on the Sale Branches.

"Interchange Trackage" shall include the Track to be leased to
Buyer shown on Exhibit E, whose underlying zeal property shall be
retained by Seller with an easement for railroad purposes granted
to Buyer.

"Naco Parcel” shall mean approximately 9.637 acres of land at
Naco, AZ, as identified on Exhibit J.

"Option" shall mean the rights granted to the Seller to
reacquire from the Buyer after the Closing Date for a purchase
price of one dollar ($1.00) the Track Support Structuras on the

" Easement pursuant to the Option Agreement which is attached as

Exhibit K.
"properties” shall include the “Real Property,” "Track,®
sprack Support Structures,” “Improvements," and "Incidental
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Interests" and exclude the parcéls to be rxetained by Seller as
shown or dsscxribed in Exhibit B on the Sale . Branches.

“Purchase Price" shall m'ear} M
—in_ lawful currency of the United

- States. Sellexr shall execute-é Promigsory Note secured by a Deed

of Trust (Exhibit H) for thét portion of the Purchase Price not
paid on the Closing Date,

"Real Property" shall mean that part of the Sale Branches, '
which comprise land and excepting and reserving untc Seller, its

successors and assigns, all those interests shown on Exhibits ¥ and

N.

"Sale Branches" shall mean that portion of the Pouglas Branch
from N 1040.15 at or near Curtiss, AZ, to milepost NA 1108.1l1 at or
near Douglas, AZ and the Bisbee Branch.

"Track” shall include all appurtenances thereof, consis'ting oL
rail and fastenings, switches and frogs complete, bumpers, and
ties, on the Sale Branches and on the Easement.

"mrack Support Structures' shall mean those properties
necessary for use or support of -Track including bridges, culverts
and other structures, grading, embankments, dikes, pavements,
pallast and drainage facilities on the Sale Branches and on the
Easement.

2. properties to be Conveved: P

Seller hereby agrees to gell, assign, transfer and convey to

Buyer on the Closing Date and Buyer hereby agrees to purchase from
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Seller the Sale Branches and the Waco Parcel, incliuding the Real

LA

Property, Improvements, Track, Track ~Support Structures and

Incidental Intéresté, excluding the parcelé listed in Exhibit B and
excluding the Real Property ﬁithin the Easement area as identified
in Exhibit €. Seller agrees to iease the Curtiss Premises to Buyer
undexr the tez:r‘ns of a lease in.'the form of Exhibit C attached hereto
" and made part hereof. Upon close of escrow, Seller shall convey
its interests in Real Property by Quitclaim Deed in the form of’
Exhibit M and the Improvements shall be deemed conveyed thereby.
Seller s interest in the Naco Parcel will be conveyed separately by
Grant Deed {in the form of Exhibit N} and will not be encumbered by
the Deed of Trust. Seller shall convey its interests in the Wrack
and Track Support Structures on the Easement and Sale Brancheé- by
a bill of sale in the form of Exhibit §, without warranty and shall
assign the Incidental Interssts by an Assignment, Assumplion and
Indemnification Agreement in the form of Exhibit F. The Easement
Incidental interests shall be assigned by Buyer to Seller by

Exhibit F-1. Seller shall convey the Easement by a Railroad

Fasement in the form of Exhibit G.

3. Pavment

The Purchase Price for the Properties shall be-

follows:

o
—of the Purchase Price shall be paid on the Closing
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pate in federal funds to Bank . of America, San Francisco Main
office, 345 Montgomery Street, -ABA 121000358, for credit to the
account of Southern Pacific Transpcrtatién Company, Account No.

00331-121490.

—shall bé evidenced by a promissory note in

"the form of Exhibit ¥ in favor of Seller and secured by a deed of
trust in the form of Exhibit H.

(c) Should Buyer abandon and liquidate any portion of the
Track—on the Arizona Branches prior to payment of the Promissory
Note, Buyer shall pay ta Seller thirty percent (30%) of the net
sale price (caldulated after actual removal costs}, if sold to a
third party, and/or thirty percent (30%) of the net retained value
of the Track if Buyer elects to retain any or all of the Track
calculated after actual removal coéts. Payment to Seller 'shall be
made no later than the earlier of thirty (30) days from (1) the
date of sale or {2) Track removal date. Payment under this Section
will be applied to reduce the oulstanding pxincipal balance of the
Promissory Note and, at the request of Buyexr, Seller shall release
a proportional amount of real estate from the Deed of Trust. Any
expenses relating to the title changes are to be paid by Buyer.

(d) BAn "Escrow" shall be opened at the office of Title
Security Agency of Arizona, 3690 East Tangue Verde Road, Tucsony

Arizona 85718 ("Escrow Holdexr").
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(e) The parties shall submit joint escrow instructions and

i

-

= they shall not modify oz amend the provisions of this Agreement,
unless agreed upon in writing BY both Seller and Buyér.
kf) As indicatea heretqfore, the closing of this Agreement
{the "Closing") shall occur afte; thg:effective date of the ICC
authorization or exempticn, biit in no event léter than'January 31,
~1995 ({*Closing Date"}. |
(g} At the Closing:

(1} Seller shall deliver to Escrow Holder all necessary
deeds/documents for the conveyance of the Properties as set forth
in Section 2 herstofore:

(ii) Buyer shall deliver to Escrow Holder the cash
portion cf the Purchase Price and the executed Promissory Note and

. Deed of Trust as set forth in Section 3 hereinafter:

{(iii) Seller and Buyer shall execute the agreements

listed in Section 6 hereinafter.
(iv) At such time as:

— Escrow Holder holds the cash portion of the
Purchase Price for the account of Seller and is in a position to
wire transfer to the Bank of America; and

- Buyer has confirmed in writing to Escrow Holder
that ICC authorization or exemption has occurred; and

- Seller has confirmed to Escrow Holder that all
agreements listed in Section 6 have been satisfactorily executed,
Escrow Holder may proceed to record the deeds and the deed of

trust.
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4. LEFT INTENTIONALLY BLANK

5. Condition of Properties and Buyer’s Intended Use:
(a) SELLER,HEREBY'DISCLAIMS'ENY REPRESENTATION OR WARRANTY OF
THE PROPERTIES, INCLUDING, BUT ﬁOT LIHITED TO, THE CONDITION QOF THE

SOIL, PRESENCE OF HAZARDCUS MATERIALS OR CONTAMINANTS, AND OTHER

- PHYSICAT, CHARACTERISTICS, THE PROPERTIES MERCHANTABILITY OR THEIR

FITNESS FOR ANY PARTICULAR PURPCSE THE QUALITY OF THE MATERIAL OR
WORKMANSHIP OF THE PROPERTIES OR CONFORMITY GF THE PROPERTY TO
THEIR INTENDED TSE NOR SHALY. SELLER BE LIABLE FOR INCIDENTAL OR
CONSEQUENTIAT, DAMAGES {INCLUDING STRICT LIABILITY TIN TORT) AND
SELLER OFFERS, AND BUYER ACCEPRTS, THE PROPERTIES IN AS IS5, WHERE IS
CONDITION. SFELLER MAXES NO WARRAWTY, EXPRESS OR IMPLIED, AS TO THE
BEXISTENCE, CONDITION, FITNESS, SAFETY OR MERCHANTABILITY OF THE
PROPERTIES, BUYER SHALL PERFORM AND RELY SOLELY UPON ITS OWN
INDEPENDENT INVESTIGATION-CDNCERNING THE PHYSICAT. CONDITION OF THE
PROPERTY. |

{b) Except as provided in paragraph 5{d) below, Seller has
not and does not hereby make any representation or warranty to
Buyer concerning the Properties or Lits compliance with any
statutaes, crdinance or requlaticn. Buyer has performea and xelied
solely upon its own independent investigation concerning the
Properties’ compliance with any applicable law.

{c) Buyer represents that its intended use of the Properties
ig as a railroad., Buyer shall perform and rely solely upon its own

investigation concerning Buyer‘s intended use of the Properties,
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=

the Properties’ fitness therefor, and the availability of such
intended use undexr applicable_statutes, ordinances and regulations.

{(dy Seller rebresents ana warrants to the Buyer as of the
date of this Agreement: (i).Seller has no actnal knowledge of any
violation of a statute, ordinanéef regulation or administrative orx

Judicial order or holding with respect to the Properties

" (excluding, however, FRA track regulations) that would materially

and adversely afifect the Property’s use for rail operations; (ii)
Seller has no actuwal knowledge of any order or directive of any
city, county, state or federal authority that any material work of
repair, maintenance, or improvement be performed on the Properties
and Seller has_ received no notice from any such authority
{(excluding, however, FRA track regulations); and (iii) theré is no
litigation or condemnation proceeding pending, or to the best of
Seller‘’s information and belief, threatened respecting the waterial
use of the Properties for rail freight operations. The
representations and warranties of Seller set forth herein survive
the closing and the recordation of the Quitclaim Deed for a period

of three years from and after the Closing Date,

6. Related Agreements and Exhibits:

(a} Seller shall enter into the following Related Agreements
attached hereto as exhibits and incorporated by reference with the

Buyex on the Closing Date:
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"
I

Exhibit D,

Exhibit E,

Exhibit C,
= thereto

"Curtiss Premises Lease and the exhibits

“Cooperative Marketing Agreement"

‘"Iﬁterehangé Agreement”

Exhibit F, "Assignment, Assumption and
Indemnification Agresments”

Bxhikit G, "Easement Agreement”

Exhibit H,
Exhibit I,

Exhibit X,

"Deaed of Trust"
*Promissoxy Note"

"Option Agreement®

(b} 9The exhibits to this Agreement are:

(L)
(ii)
(iii)
(1iv)
(V)

(vi)

(vii)
(viii)
(ix)
(2}
(x1)
(x1i)
(xiii)
(xiv)
(%v}
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Exhibit A map

Exhibit B Parcels Retained by Seller
Exhibit C Curtiss Premises Lease

Exhibit D Coopexrative Marketing Agreement
Exhibit E Intefchange Agreement

Exhibit ¥ Assignment,
Indemnification Agreement

Assumpiion and

Exhibit F-1 Assignment List for Easement
Exhibit G Railroad Rasement

Exhibit H Deed of Trust

Exhibit I Promissory Note

Exhibit J Naco Parcel Descriptiocn
Exhibit K Option Agreement
Exhibit L Non-Foreign Affidavit
Exhibit M Quitclaim Deed

Exhibit N Grant Deed

Exhibit O Bill cof Sale
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7. Duty to Support Transaction:
Buyer and Seller shall fully. and._diligently~ support the
transactions conteﬁplatéd herein’ before the ICC, courts and all

public bodies, each bearing its own ‘cost and expense,

8. Prorations and Expenses:

(a) Real property taxes and assessments of record shall be
prorated as of the Closing Date, based upon the latest tax bill
available. Rentals shallAbe prorated as of the Closing Date.

{(b) All recording fees, documentary transfer taxes, sales
taxes, Lf any, Escrow fees and any costs connected with the closing

of this sale ghall be charged to the Seller.

2. Conditions:

The closing is contingent upcn the happening of the following
events:

(a) Timely £filing of an exemption with the Interstate
Commerce Commission to authorize the transfer of the Properties to
Buyer, without a stay being issued.

{b) At the Closing Date, Buyer not being subject to the terms
of the collective bargaining agreements covering employees of
Seller and neither party being subject to labor' protective
conditions.

{c} At the Closing Date neither a court, agency or the
Commission has imposed a condition or requirement which is a

material, adverse condition. If such a material, adverse condition
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is imposed which affects both parties in such manner, either rarty
at its sole option may terminate this Agreement without liability
hereunder if written notice is provided to the other.party within
five (S} days after receiving-not;ce of the impositidn of the
material, adverse condition. However, if only one party is
adversely and'materially affécted, only that party shall have the
" right to terminate this Agreement in the manner and within the time

limit provided above.

10. Warranties of Buver:

The Buyer warrants effective as of the Closing Date that:

(a) It is a corporation duly organized, validly existing, and
in good standing under the laws of the State of Arizona and doing
business in the State of Arizona.

(P} It has full power and authority to enter into this
Agreement, and subject to necessary regulatory authority, to carcy
out its obligations hereunder.

(¢) This Agreement and the Related Agreements have bheen duly
authorized, executed and delivered by Buyer and are the legal,
valid and binding agreements of Buyer, enforceable against Buyer,
in accordance with their terms, except as such enforceability may
be limited by (a)} bankruptcy, insolvency, reorganization or other
similar laws affecting the enforcement of creditors’ rights
generally and (b) general brinciples of equity (regardless of
whether such enforceability is considered a proceeding in equity ox

at law). Neither the execution and delivery of this Agreement by
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Buyer, and consummation by Buyer of the transaction contemplated
hereby, nor compliance or perforﬁance by Buyer with any of the
provisions hereof ddes or will viglate any‘judgment, 6rder, law or
regulation applicable to Euyer- or any provisions of Buyer’s
certificate of incorporation orlby~laws‘or result in any breach of,
or constituté a default undér, or result in the creation of any

" lien, charge, security interest or other encumbrance upon any
assets of Buyer.

(d) ° Buyer has satisfied itself as to the state of title to
the Properties, the physical condition of the Properties and their
suitability for the uses proposed by Buyer. In so doing, Buyer has
relied solely upon its own inspection and investigation and not
upon any representation or warranty made or furnished by Sellex or

- any of its agents or other representatives, exceplL as expressly
stated im any representation or warranty contained in this
Agrzement.

(2} There are no actions, suits or proceedings pending, or to
Buyer’s knowledge threatened, against Buyer or any of its property
in any court or before any federél, state, municipal or other
governmental agency, which, if decided adversely to Buyer, would
prohibit the execution and delivery by Buyer of this Agreement, or
the consummation by Buyer of the transactions contemplated hereby.

{£) There are no judgments, orders or decrees entered in any
lawsuit or proceeding that affect, or could reasonably be expected

to prchibit the execution and deliver by Buyer of this Agreement,
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or the consummation by Buyer of the transaction contemplated

hereby.

11. Warrantieg of Seller:

The Seller warrants effecﬁive as of the Closing that:
(a) Itisa corporationfduly'organized, validly existing, and
" in good standing under the laws of the State of Delaware and doing
business in the State of Arizona.

(b)) It has full statutory-power and authority to enter into
this Agreement and, subject to necessary regulatory authority, to
carry out its obligations hereunder.

(c) This Agreement and the Related Agreements have been duly
authorized, executed and delivered by Seller and are the legal,
valid and binding agreements of Seller, enforceable against Seller
in accordance with their terms, except as such enforceability may
be limited by (a} bankruptcy, insolvency, reorganization or othexr
similar laws affecting the enforcement of creditors’ xrights
generally and (b) general principles of equity (regardless of
whether such enforceability is considered a proceeding in eguity or
at law). Neither the execution and delivery of this Agreement by
Seller, the consummation by Seller of the transactions contemplated
hereby, nor compliance or performance by Seller with any of the
provisions hereof does or will violate any judgment, ordexr, law ox
regulation applicable to Séller or any provisions of Seller’s
certificate of incorporation or by-laws or result in any breach of,

or constitute a default under, or result in the creation of any
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lien, charge, ‘security interest or. other encumbrance upon any
assets of Seller or the Properties (other.than created by this
transaction). ‘ , |

{d) Seller’'s’ executiém ‘of and performance undexr this
Agreement does not vieolate aﬁy,rule, regulation, order, writ,

injunction or decree of any court, administrative agency or

" governmental bedy, or any contract to which Seller is pazrty.

12, Indemmification for Nen-Income Taxes:

Buyer agrees to indemnify and hold the Seller harmless from
all taxes imposed by any Federal, State cor local government or
governmental subdivision in the United States, upon or with respect
to any aspect of the transfer of property governed by this

Agreement, excluding, howgver: the documentary stamp tax transfer,

sales tax, if any, and taxes of the United States or of any state
or political subdivision thereof to the extent imposed on or
measured by the net income or excess profits of Seller, or
franchise taxes, to the extent imposed in lieu of any such taxes,

imposed on or measured by the net income.

13. Applicable Law:

This Agreement shall be governed by and construed in

accordance with the laws of the State of Arizona.
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14. Notices:
Notices under this Agreement by one party to the other shall
be in writing and delivered or mailed, posﬁage prepaid, to Sellex:

Managing Director-Plant Rationalization
Southern Pacific Transportation Company
Southern Pacific Building

One Market Plaza |

San Francisco, California 94105

with copies to:

Director Real Estate

Southern Pacific Transportation Company
1200 Corporate Center Drive

Mcnterey Park, CA 91754

To the SWERR Operating Co., Inc.:
SWXR Operating Co., Inc.
Attention: Mr. Lynn T. Cecil '

8687 Rast Via de Ventura, #310
Scottsdale, AZ 85258

15. Fntire Agreement, Severasbility:

This instrument, including the Ezhibits appended, is the
entire Agreement between the parties and supersedes any oral or
other understanding or representation of the parties. If any
paragraph, sentence, clause, phrase or word shall become without
full effect Que to any legal interpretation, judicial decision,
operation of law or otherwise, the balance of this Agreement shall
remain in full force and effect. The existing Interim Lease
between the parties dated as of the 15th day of June, 1992, which
was assigned to and assumed by the Buyer effective as of December
2, 1994 and all the other Related Agreements defined therein shall
terminate effective as of the Closing Date; however, the
obligations theresunder arising prior to the termination remain.

g\ gal\agreement\sanpedro\douglas.i? l 6
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16. Assignment, Successors:

"y

This Agreement is intended solely for the benefit of and shall
be binding upbn the parties hereto, and their successors and
assigns, and is not intended .nor shall it be construed to be for

the benefit of any other party.

IN WITNESS WHEREDF, the parties have caunsed this Agreement to
be executed as of the date first written above.

WITNESS: - SWKR OPERATING CO., IN

1tie) W

WITNESS: ' SOUTHERN PACIFIC TRANSPORTATION

(Title) Vice Mesdost~ Sostesic mwta@ﬂ

gi\gal\agreement\sanpedo\dougtas.17 ' 17
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WHEN RECORDED MAIL TO: | FEB 011995 Yz,

© TITLE SECURITY AGENCY 5 EXHIBIT
. 6390 E. Tancque Verde _ /i;aﬁzzi, :
Tucson, AZ 85715 ' .
. 141249-CS LEASE AuDiT TV5 210
i RATLROAD EASEMENT
COURTESY RECORDING
~ N0 LIABILITY

STATE OF ARIZONA

) - . -
) KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF COCHISE )

THAT SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware
corporation, Grantoxr, for TEN DOLLARS ($10.00) and other good and
valuable considerations to it in hand paid by SWEKR OPERATING CO.,
INC., an Arizona corporation, Grantee, the receipt and gufficiency
of which is hereby acknowledged, has granted, and by these presents
does grant, unto Grantee, an easement for railroad purposes only
over, across and along that cextain real property situated in
Cochise County, Arizona and more particularly described in the

Exhibit "A" and "B* attached and hereby made a part hexeof (the
*Propexrty").

Should Grantee, its successors or assigns, at any time abandon
the use of said Property or any part thereof, or fail at any time
to use the same for the purpose contemplated herein, for a
continuous period of two (2) years, the right hereby given shall
cease to the extent of the use so abandoned or discontinued, and
Grantor shall at once have the right to resume exclusive possession

of said Property, or the part thereof the use of which is so
discontinued or abandoned.

Upon termination of the rights and privileges hereby granted,
Grantee, at its own cost and expense and within 120 days from such
termination, agrees to remove its trackage, and if so requested by
Grantor all track support structures ccnveyed to Grantee in that
certain Bill of Sale dateddJanuary 30 , 1995, Should Grantee fail
to remove such improvements, Grantor may perform such removal, at

expense of CGrantee, which expense Grantee agrees to pay Grantoxn
upon demand.

No permanent building, structure or fence shall be erected or
maintained by Grantee on or over the Property, and no material or
obstruction of any kind or character shall be stored or maintained
on said Property which would obstruct or interfere with Grantor’s
or its licensees or lessees use of the subsurface.

Grantee shall have no right to enter into any agreements with
third parties, other than agreements for crossings, with respect to
the Property. .

Without limiting the foregoing, this grant is subject to, and
the communications easement reserved herein allows Grantor to honor
its grant and fulfill its other obligations as Grantor under, that

g9:\gal\agreemen) sanpedro\easement .04
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certain Fiber Optic Easement dated September 30, 1991, between
Grantor and SP Telecom.

This Grant is subject to - all covenants, conditions,
restrictions, exceptions, easements, rights of way, rights of
access, agreements, reservations, .liens, encumbrances and other
matters as the same may be of record, including without limitation
the 1875 Act of Congress; any matters. which would be disclosed by
survey, investigation or inguiry; and any tax, assessment or other
governmental lien or encumbrance against the property.

IN TESTIMONY WHEREOF, Grantor has caused these presents to be
executed on the 3%~ day of J’Wu'a:ﬁ , 1995,

SOUTHERN PACIFIC TRANSPORTATION
COMPANY

By

Title

ATTEST:

By

Title

FEE §# 950202897
OFFICIAL RECORDS
COCHISE COUNTY

DATE HOUR
> 2/01/95 4
REQUEST OF

PIONEER TITLE AGENCY

CHRISTINE RHODES-RECORDER
FEE : 22.60 PAGES : 17
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. . "STATE OF CALIFORNIA )
| 58.
COUNTY OF SAN FRANCISCO )
On JANVARY 30 5 , before me,  JosEfY F.  JuRWAQO ,

Notary Public, personally appeared J. A. Woeum AND T . pponwELl- ,
personally known to me OR proved to me on the basis of satisfactory
evidence to be the person whose name is subscribed to the within
instrument and-acknowledged to me that he executed the same in his
authorized capacity, and that by this signature on the instrument
the entity upon behalf of which the person acted, executed the
instrument. : ‘

WITNESS my hand and official seal.

Ot ¥ Qulh

Signaturel of Notary'

OFFICIAL NOTARY
JOSEPH F, JUBMSD%L
Notary Public — Califorria
SAN FRANCISCO COUNTY
My Comm, Expires JUN 05,1595

v‘—"r""vvvy
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1
EXHIBIT "A"

Those certain strips of land 50 feet wide situated in the
County of Cochise, State of_Arizbna; being portions of the 200
foot wide strips of laﬁd acﬁﬁiﬁe&‘by virtue of an Act of Congress '
of March 3, 1875, as amended,'fognrizpna and Soufh Eastexrn.
Railroad Company, and El Paéb and Southwestern Railroéd Company ;
now Southern Pacific Transportation.Company} shown on map filed
September 30, 1895, approvedADecember 10, 1896 and on map filed
December 5, 1904, approved March 10, 1905 and on map filed .
December 28, 1911, approved December 6, 1912, by the‘Secretary of |
Interior of the United States of America, described as follows:
Parcel 1 _ _

A strip of land 50 feet wide, lying equally 25 feet on each .
side of the original located center liﬁe of‘said Arizona and
South Eastern ﬁailroad Company, more particularly described as
. follows: ,

Beginning at the intersection of thekncrtherly line of the
northwest quarter of Section 20, Township 18 South, Range 21
East, Gila and Salt Rivex Base and Meridian, with said center
l%ne_at Engineer's Station 445+55, Mile Post(é%%iiéi} near the
Station of LAND; thence in a southexly and southeasterly
direction following the courses and curvatures of.said center
line, through the westerly halves of Section 20 and Section 29,
and through Lﬁt 3 and Lot G‘Of Section 32, Township 18 South,
Range 21 East, G.&5.R.B,&M., to the northerly boundary line of
San Juan de las Boguillas y Negales Grant a£ Enéineer's Station

572+87,

(50202807




(Page 23 of 347)

The side lineé of the above deécribed 50 foot wide strip of
land terminate in the northérif iine of the northwest qﬁarter of
said Section 20 and in the northerly line of said San Juan de las
Boquillas y Nogales Grant. |
Parcel 2 |

Those certain striﬁs of land 50 feet wide, lying equally 25

feet on each side of the reiécated center line of said El Paso

(¥

L)

and Southwestern Railrocad Company, more particularly'descfibed as

follows:

Beginning at the northwesterly cornex of Secﬁién 1z,
Township 21 South, Range 21 East, G.&S5.R.B.&M., said Section
corner being on said center line at Engineer‘’s Station‘22l+86
between the Stations of Fairbanks and Lewis Springs; thence in a
southeasterly and southerly direction following the curvatures

and couxses of said center line, passing through and across the

following Sections, Townships and Ranges:

(2) Northwest Quarter and Southeast Quarter of the Northwest
Quarter of Section 12, Township 21 Somth, Range 21 Bast,
G.&S.R.B.&M., extending from aforesaid northwesterly corner
to the southerly line of first said Northwest Quarter and
from the westerly line to the southerly line of said
Southeast Quarter.

(b) West Half of the Southeast Quarter of Section 12 and the
Noxth Half of the Northeast Quarter of Section 13, Township
21 South, Range 21 East, G.&S.R.B.&M., extending from the
westerly line of said Southeast Quaxrter of Section 12 to the

southerly line of said North Half of the Northeast Quarter
of Section 13. '

(c) PNortheast Quarter of the Socuthwest Quarter of Section 18,
Township 21 South, Range 22 East, G.&5.R.B.&M., extending

from the westerly line to the southerly line of said
Northeast Quarter.
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(d) West Half of the ﬁortheast-ﬁuarter>andfthe Northwest Quarter -
of the Southeast Quarter of Section 19, Township 21 South,

Range 22 East, G.&S.R.B.&M., extending from the westerly

line of said Northeast Quarter to the southerly line of said
Northwest Quarter. R :

Parcel 3 ) ‘

A strip.qf land 50 feef;ﬁide, lying equélly 25 feet on each
side of the original located center line of said El Paso and
Southwestern Railroad Company, situated in the East Half of
Section 22, Township 23 South, Range 22 East, G.&S.R.B.&M.,
extending from the northerly line, in a southerly and .
southeasterly direction, to the southerly line of said Section 22

at Engineer’s Station 555+52, Mile Post 1071.15.

50202857
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EXHIBIT -"B"

Those certain strips of land 50 feet wide situated in the

County of Cochise,'state of Ariéona; described as follows:

Parcel 1

A strip.of land 50 feet wide lying equally 25 feet on each
side of the centerline of the El Paso & Southwestern Railxoad
Company, formerly Arizona énd South Eastern Railroad Cempany, now
Southern Pacific Transportation Company, being portions of those |
parcels or strips of land described in the following deeds, between
Boquillas Land and Cattle Company and El Paso Southwestern Railroad .
Company, dated October 18, 19069, ﬁecorded October 26, 1909 in Book
50 of Deeds, Page 69, and in deed dated November 18, 1914, recorded

. January 8, 1915 in Book 60 of Deeds, Page 352, and in deed dated

July 8, 1919 recorded August 1, 1919 in Book ?? of Deeds, Page 91,
and all that strip of land 50 feet wide, described in deed dated
August 30, 18394, between L. Larrieu and The Arizona and South
Eastern Railroad Company, recorded September 14, 1894 in Book 12 of

Deeds, Page 14, all Records of Cochise County, said centerline are

more particularly described as follows:

Beginning at a point of intersection of said centeriine at
Enginéer's Station 5372+97 with the nértherly Boundary line of the
San Juan de las Bogquillas y Nogales Graﬁt, said point being distant
2074.3 feet from the northwéstefly corner of sgaid Grantf'thepce
South.16°41’ Bast, 1271.2 feet (E.S. 585+Gé.2); thence on a curve

to the left of 4°00’, a central angle of 20°43, an arc length of

4502023067
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517.8 feet (E.S. 590+86); theﬁée-'s_puth. 337""24‘ Eaét, 514.0 feet-
(E.S. 596+00); thence on a curve to the right of 2°00*, a central
angle of 8°00‘, an arc lengthidf 400 feet (E.S. 600+00); thence
South 29°24' East, 1192 feet (E.S. 611+92); thence on a curve to
the xight of 6°00’, a centrél angle of 25°45’, an arc length df
429.2 fcet (E.S. 616+21.2); thence South 3°39' East, 649.1 feet
" (B.S. 622+70.3); thence on a curve to the right of 3°00’, a central
angle of 18°15’30", an axc length of 608.3 feet at Eng. Sta.
628+78.6 equivalent to 0+00 and the beginning of iine change;
thence South 14°36"30" West, 2161.9 feet (E.S. 21+61.9); thence on
a curve to the right of 4°00’, a central angle of 18°é5'52", an arc
‘length 460.8 feet (E.S. 26+22.7); thence South 33°02730" ﬁest, 1124
feet (E.S. 37+46.7); thence on a curve to the left of 2°00', a
central angle of 5°42729", an arc length of 285.4 feet at Eng. Sta;
40+32.1 the end of line change and equivalent to Eng. Sta. 668+70
of the old line; thence Soutﬁ 27°35°¢ West, 1700 feet (E.S5. 685+790);
thence on a curve to the left of 6°00’, a central angle of 28°48’,
an arc length of 480 feet (E.S. 690+50); thence South 1°13¢ East,
3104.5 feet (E.S. 721+54.5); thence on a curve to the left of
6°007, a central angle of 31°56', an arc length of 532.2 feet (E.S.
726+86.7); thence South 33°09’ East, 7784.2 feet (E.S. 804+70.9);
thence on a curve to the left of 4°00‘, a central angle of 15°04’;
an arc length of 376.7 feet (E.S. 808+47.6); thence South 48°13'
East, 1077.4 feet (E.S. 819+25); thence on a curve to the right of
2°00’, a central angle of 9°00‘, an arc lenéth of 450 feet (E.S.

823+75); thence South 39°13' East, 376.3 feet (E.S. B827+42.3);
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thence on a curve to the_righﬁ qf.4F00', a ceﬁtral aﬁg}e of 32°41-+,
an axrc length of 81? feet (E.S. 835+59.3); thence South §°372¢ East,
3440.7 feet (E.S. 8?b+00 equivéléht tG 870+25.4); thence 6n a curve
to the left of 8°00‘, a central angle.of. 38°21’, an arc length of
479.4 feet (E S. 875404, B); thence South 44°53- East, 782.9 feet
(E.S. 882+87 7); thence on a curve to the rlght of 8°00’, a central
angle of 24°46‘, an arc length of 309.6 feet (E.S. 885+97.3);
thence South 20°07’ East, 464.9 feet (E.S. 890+62.2); thence on a

curve to the left of 8°00', a central angle of 29°59'38", an arc
length of 375 feet (E.S. 894+37.2); thence South 50°06¢3§" East,

13.5 feet (E.S. 894+50.7); thence along a series of compound curves

to the right of:

Central
Curve Angle : Axrc Length

4°35~ 21°59r55" 480 feet (E.S. B99+30.7 equivalent
' to E.S. 899+22.8)

2°407 2°13755" 111.6 feet (E.S. 900+34.4 equivalent
to E.85. 33+22.6)

5°55'  23°04742"  390.1 feet (E.S. 29+32.5);

thence South 3°14- East, 2702 feet (E.S. 2+30.5); thence on a curve
to the left of 2°00’, a central angle of 2920’, an arc length 116.6
feet (E.S. 1+13.9); thence South 5°34- East, 21.2 feet (E.S.
0+92.7); thencé on a curve to the left of 5°8’, a central angle of
4°46", an arc length of 92.7 feet to Eng. Sta. 116499.3 on the
centerline of the Main Line tréck'of the Tucson Extension of the El

Paso & Southwestern Railroad Company and the Benson Branch of said

Company
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The side lines of the above described 50-foot wide strip of
land terminate on séid ﬁortherly'bouﬁdary line of thé San Juan de
las Boguillas y'Nogaies Granf éh&'fo Engineer’s Station 116+99.3 on

the centerline of said Tucson Extension.

Parcel 2

A strip of land 50 feet wide lying equally 25 feet on each‘
side of the centerline of the El Paso & Southwestern Railroad
Company, formerly Arizona and South Eastern Railroad Company, now
Southern Pacific Transportation Company,'being a pértion of that
parcel of land described in deed dated September 20, 1911, between
Boquillas Land and Cattle Company and El Paso Southwestern Railroad
Company, recorded November 15, 1911 in Bock 53 of Deeds, Page 252
and a portion of that strip of land 50 feet in width described in
deed dated April 4, 1893 between Phebe A. Heaxst and The Arizona &
South Eastern Railroad Company, recorded february 10, 1899 in
Volume 14 of Deeds, Page 38, All Records of Cochise County, said
centerline are more particularly described,'as follows: |

Beginning at the intersection of the relocated centexline of
said railroad with the south boundary line of the San Juan de las
Boquillas y Nogales Grant, said intersection being at Engineer’s
Station 221+85 of said centerline and being diétant South 79“485
West., 4886 feet from corner ﬁo. 8, also the southeasterly corner of
said Grant; thence northerly along the east bank of the San Pedro
River, following the courses and curvatufes of said relocated

centerline a distance of 33271 feet to Engineer’s Station 554+56.9,
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equivalent to Eng. Sta. 0+Q0, from which, . corner'No. 1 of the
aforesaid Grant bea% Noxth 24°59' East, 4534.4 feet; thence Noxrth
27°928' West, 9205 feet, crossing the San Pablo River; thence on a
curve to the rlght of 1°007/ 1ncluded angle 17°0?', argc distance of
1711.2 feet; thence North 10°20¢ West 775 feet to Engineer’s
Station 116+59.3 of the Main Line - ‘I.‘ucson'Exi:gnsion and the
connection of the Benson Branch.

- The side 1ines of the ébove described 50-foot wide strip of
land terminate at Engineexr’s Station 116+99.3 of said Benson Branch
connection and said south boundary of said San Juan de las

Boquillas y Nogales Grant.

Parcel 3

That portion lying within the hoﬁnds of the 200-foot wide
strip of land described in deed dated October 30, 1911 from C. L.
Cummings to El Paso & Southwestern Railroad Company, recorded
November 15, 1911 in Book 53 of Deeds, Page 247, Records of Cochise
County, Arizona, and described as follows:

A strip of land on the east side of the San Pedro River, 50
feet in width 1lying 25 feet on each side of the relocated
centerline of said Company between the Stations of Lewis Springs
and Fairbank, over, through,.across and upon the southwest gquarter

" pf the northwest quarter of.Section 12 and the extreme northeast
corner of Section 11, Township 21 South, Raﬁge 21 East, Gila and

Salt River, Base and Meridian.
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Parcel 4 N )

That portion lying,withiﬁ.tpe”boundévof the éOO-foot wide
strip of land described in déed-dated October 23, 1911.f£6m Carrie
K. Haviland to El Paso & Southwestern Rallroad Company, recorded
November .6, 1911 in Book 53 of Deeds, Page 220 Records of Cochise
County, Arizona, and described as follows:

A strip of land on the east side of the San Pedro River, 50
feet in width 1lying 25 feet on each side of the relocated
centerline of said Company between the station of Lewis Springs and
Fairbank, ovex, through, across and upon the northeast guarter of
the southwest quarter of Section 12, Township-ZI South, Range 21
‘East, Gila and salt River, Base and Meridian, extending

- northwesterly appraxiﬁately from'Engineer's Station "L" 179+70 to

"L" 1492410 of said cventerline.

Parcel 5

That portion lying within the bounds of the 250-foot wide
strip of land described in deed dated October 23, 1%11 from James
G. Wolf to El Paso & Southwestern Railroad‘ Company, recoxded
November 6, 1211 in Bock 53 of Deeds, Page 221, Records of Cochise
County, Arizona, and described as follows:

A strip of land 50 feet wide lying 25 feet on each side of the
relocated centexline of said.Company between the stations of Lewis
Springs and Fairbank, over, through, acrozss and upon the southwest
quarter of the northwest quarter and the nofthwest quarter of the

southwest of Section 18, Township 21 South, Range 22 East, and the
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southeast quarter of the norﬁheast!guartér of Section 13, Township :
21 South, Rangé 21:East, Gila and éélt Riﬁer, Base and Meridian,
extending northwesterlf apéfﬁximate_from Engineer’s Stétion "L*

115+60 to "L" 140+70 of said centerline..

Parcel 6

Being a portion of thaﬁ certain 150-foot wide strip of land
described in deéd dated Octobex 23, 1911 from Henry W. Hasselgren
to E1l Paso & Southwestern Railroad Company, recorded November 6,
1911 in Book 53 of Deeds, Page 221, Records of Cochise County,

State of Arizona, and described as follows:

A strip of land 50 feet wide lying 25 feet on each side of the

- relocated centerline of said Company between the stations of Lewis

&

Springs and Fairbank, over, through, across and -upon Lot No. 1,
Séction 30, and the southwest quarter of the southeast quarter of
Section 19, Township 21 South, Range‘22"East, Gila and Salt River,
Base and Meridian, extending northwesterly approximately £rom

Engineexr’s Station "L" 28+39 to "L" 50+02 of =said centerline.

Parcel 7

Being a portion of that certain 100-foot wide strip of land
described in deed dated November 6, 1911 from John E. Logan, et ux,
to El Paso & Southwestern Réilroad Company, recorded November 9,

1911 in Book 53 of Deeds, Page 232, Records of Cochise County,

State of Arizona, and described as follows:’
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A strip of land 50 feet.wide'lying 25 feet‘én each side of the
relocated centerliné of éaidICompényhbetweeh the ;tations'of Lewis
Springs and Fairbank, over, fﬁrdugh, across and upon the southeast
quarter of the southwest quartér.of Section 18 and the northeast
quarter of thé northwest quaféer of Section lé, Township 21 South,
Range 22 East, Gila & Salt River, Base & Meridian, extending
southeasterly from the northerly line of said sountheast guarter of |

the southwest quarter and the easterly line of said northeast

gnarter of the northwest quarter.

Parcel 8

Being.a portion of that certain strip of land described.in
deed dated April 15, 1911 from Green Cattle Company to EL Paso &
Southwestern Railroad Company, recorded May 13, 1911 in Book 52 of
Deeds, Page 351, Records of Cochise County, State of Arizona,
described as follows: _

A strip of land 50 feet wide lying 25 feet on each side of the
relocated centerline of said railroad, over, through, across and
upon the San Rafael del Valle Grant, situated in said county, said
centerline is more particularly described as follows:

Beginﬁing at a point of intersection of said centerline at
Eng. Sta. 653467.6 with the goutherly boundary line of said grant;
said point being distant Soufh 76°28’30" West, 3506 feet from the
southeasterly corner of said grant; thence North 26°10‘ West along
said centerline to Eng. 8Sta. 6754+00.2 a pbint of curve to the

right; thence with curve of 4°307, radius of 1274 feet, central

650202807
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angle of 44°06’, to Eng. Sta. ﬁ§4+5072; a point of tangent; thence
North 17°56* West to.Eng.vsta. 692+é4.1 é point of curve to the
left; thence with curve of 3“30’, radiugs of 1837 feet; central
angle of 32°36', to Eng. Staf'501+55.5,a.point of tangent; thence
North 14°40’ West to Eng. Sta. 782+59.8 a point of éurve to the
right; thence with curve of 1°00’, radius of 5730 feet, central
angle of 5°48’, to Eng. Sta. 795+39.8 a point of tangent; thence
North B°52' West to Eng. Sta. 810+99.4 a point of curve to the
left; thence with cuxrve of 4°00', radius of 1433 feet, central
angle of 31°15’, to Eng. Sta. 818+80.6 a point of tangent; thence
North 40°07' West te Eng. Sta. 834+53.9 a poiﬂt of curve to the
‘right; thence with curve of 2°00’, radius of 2865 feet, central
angle of 19°36', to Eng. Sta. 844+33.9 a point of tangent; thence
North 20°31' West to Eng. Sta. 929+61.7 a point of curve to the
right; thence with cuxve of 2°30’, radius of 2292 feet, central )
angle of 17°50’, to Eng. Sta. 936+75 a point of tanéent; thence
North 2°41’ West to Eng. Sta. 950+12.2 a point of curve to the
left; thencg with curve of 1°30’, radius of 3820 feet, central
angle of 12°51’, to Eng. Sta. 958+68,.8 a point of tangent; thence
North 15932’ West to Eng. Sta. 983+99.1 a point of curve to the
right; thence with curve of 0°30‘, radins of 11459 feet, central
angle of 5°05‘ to Eng. Sta. 994+15.8 a point of tangent; thence
North 10°27‘ West to Eng. S£a. 1067+42.9 a point of curve to the
left; thence with curve of 1°30’, radius of 3820 feet, central
angle of 14°22’, to Eng. Sta. 1077+00.7 a point of tangent; thence

North 24°49f West to Eng. Sta. 1125+73.2 a point of curve to the
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right; thence with curve of_éﬁoﬂ', radius of i433‘feet, central
angle of 38°58;, to.Epg.-Sta. 1135+4&.4 a ﬁoint of tangent; thence
North 14909’ West to Ené. ééé\'1151f12.4 a point of curve to the
left; thence.with curva of 1°50f, radius q£ 3820 feelt, central
angle of 10559', to Ehg. Sta. 1158+44.5 a point of tanéent; thence
North 3°10' West to Eng. Sta. 1173+38.1 a point of cuxve to left;
thence with curve of 3°00‘, radius of 1910 feet, central angle of
37°46', to Eng. Sta. 1185+71.4 a point of tangent and egquivalent to
Eng. Sta. 602+56.2 of former Arizona & South Eastern Railroad;
thence North 34°36‘ West to Eng. Sta. 574+07.9 a point of curve to
right; thence with curve of 2°00’, radius of 2865 feet to Eng. Sta.
568+00.5 a point in the northerly“boundary line of said San Rafael
del Valle Grant, said point being distant South 46°28730" West,
5502 feet from the northeasterly‘corner of said grant.

The side lines of the above described 50-foot wide strip of
land terminate on said northerly and southerly boundary lines of

said San Rafael del Valle Grant.

Parcel 9

Being a portion of that certain 200 foot-wide stripAof land
described in deed dated February 9, 1904 from John L. Hunter, et
ux, to El Paso & Southwestern Railroad Company, recorded March 7,
1904 in Book 23 of Deeds, fage 527, Records of Cochise County,
State of Arizona and déscribed as follows:

A strip of land 50 feet wide, lying 25 feet on each side of

the relocated centerline of said railrcad, over, through, across

50202507
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-1 -
and upon the easterly half of:Sect%on 15, Townaﬁip 23 Sduth{ Range
22 East, Gila & Salt River,'lBéée and Meridian, extending
northwesterly from the inteééection.of the southerly line of said
Section 15 with said centerlihq of sald railroad at Eng. Sta;
611+75 to the”interseCtion of“said centerline.ét Eng. Sta. 653+67.6

with the southerly boundary line of San Rafael del Valle Grant.

LHh020280%7
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DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS,
AND FIXTURE FILING

THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS,
PIXTURE FILING AND SECURITY AGREEMENT {"Deed of Trust") dated as of
Jarmary 31 , 1995, is made among SWER OPERATING CO., INC., an
Arizona corporation ("Borrower"), whose address is 8687 East Via de
ventura, #310, Scottsdale, AZ 85258, as Trustor, TITLE SECURITY
AGENCY OF ARIZONA, an' Arizona corporation ("Trustee"), as
Trustee, whose address is 3690 East Tanque Verde Road, Tucson, AZ
85718 and SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware
corporation ("Lender"), as Beneficiary, whose address is Southern
Pacific Building, One Market Plaza, San Francisco, CA 924105.

WITNESSETH:

For good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, BORROWER IRREVOCABLY
GRANTS, BARGAINS, SELLS AND CONVEYS TO TRUSTEE, ITS SUCCESSORS AND
ASSIGNS, IN TRUST, WITH POWER OF SALE AND RIGHT OF ENIRY AND
POSSESSION, all of that certain real property (the "Real Property")
located in the County of Cochise, State of Arizona, which is more
particularly described on the attached Exhibits "a", "B", and "C,"
which are made a part of and incorporated into this Deed of Trust
by this reference as though fully set forth herein.

TOGETHER WITH all of the following, whether now owned or
hereafter acquired:

a. all buildings and other improvements (other than
track and track support structures) erected or hereafter erected
thereon (collectively, the "Improvements"); and

b. all building materials and fixtures, owned by
Borrower and delivered on-site to the Real Property during the -
course of, or in connection with, construction of, or
reconstruction of, or remodeling of any buildings and improvement
from time to time during the term hereof; and

gi\maT\sgreemen\sanpedro\deed, 05 1
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' LEASE
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CURTISS PREMISES LEASE

!

THIS LEASE AGREEMENT, dated as of the ; day /0
1995, by and between SOUTHERN PACIFIC TRANSFORTATIONF a
Delaware corporation, hereinafter called "Lessor,"* and SWKR
OPERATING CO., INC., an Arizona coxrporation, hereinafter called
"Legsae";

RECITAT,:

The parties have entered into a Sale Agreement - Douglas and
Bisbee Branches dated January 31, 1995 (°Sale Agreement") and this
Lease Agreement is to be inplemented as part of the Sale Agreement
transaction.

NOW, THEREFORE, in consideration of the foregoing and other
good and valuable consideration, intending to be legally bound, the
parties do hereby agree as follows:

SECTION T

LEASED PREMISES

SECTION 1.01 —— Lease of Leased Premises —- Lessor does hereby
lease to Lessee and Lessee does hereby lease from Lessor the real
property together with the Track and 'Track Support Structures
described in Section 1.02 (hereinafter called the “Leased
Premises").

SECTION 1.02 —— ILeased Premises -- The Leased Premises
includes all of Lessor’s right, title and interest in that part of
the Rail Lines and Additional Facilities listed below which
comprise (1) land and interests in the land (subject to the
exclusions and reservations in Attachment A hereto); (2) "Track®
meaning rail and fastenings, switches and frogs complete, ties,
ballast and signals; (3) "Track Suppert Structures" meaning all
appurtenances to the Track, including without limitation, bumpers,
roadbed, embankment, bridges, trestles, tunnels, culverts or any
other structures or things necessary for support of and entering
into construction thereof, and, if any portion therecf is located
in a thoroughfare, the term shall include pavement, crossing planks
and other similar materials or facilities used in lieu of pavement
or other street surfacing material at vehicular crossings of
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tracks, culverts, drainage facilities, crossing warning devices,
and any and all work required by lawful authority in connecticn
with construction, renewal, maintenance and operation of said Track
Support Structures and all appurtenances thereof and Additions
rhereto now or in the future.

The Rail Lines shall mean the portion of the Douglas
Branch from milepost N 1033.008 to milepost N 1040.15, shown on
Exhibit 1. : :

RESERVING unto Lessor the rights specified in Section XV
herect. .

SECTION 1.03 -- "As is Wwhere ig" -- EXCEPT AS OTHERWIGE
EXPRESSLY PROVIDED HEREIN, LESSEE SHALL LEASE THE Leased Premises
TNy "AS IS, WHERE IS" CONDITION AND WITHQUYT ANY REPRESENTATION OR
WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER,
TNCLUDING WITHOUT LIMITATION THE DESIGN OR CONDITION OF THE Leased
Premises, ITS MERCHANTABRILITY OR IT3 FITNESS OR SUITARITITY FOR ANY
PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR WORKMANSHIP OF
THE Leased Premisss OR CONFORMITY OF THE Leased Premises TO ITS
INTENDED USE. LESSEE ATSO AGREES TO LEASE THE Leased Premises
SUBJECT TO ALL:

(a) reservations or exceptions of minerals or mineral rights,
and all private and public ecasements and rights-of-way, however
created, for c¢rossings, pipelines, wirelines, fiber optic

facilities, roads, streets, highways and other purposes;

(by existing and future building, =zoning, subdivision and
other applicable federal, state, county, municipal and local laws,
ordinances and regulations;

(¢) encroachments or other conditions that may be revealed by
a survey, title search or inspection; and

(d) ways, alleys, privileges, rights, appurtenances and
servitudes, agreements and matters of record however created, liens
of mortgage or deeds of trust, and Lessor's exclusive right to
approve or deny any and all future easements, leases, licenses or
rights of occupancy in, on, under, through, above, across or along
the Leased Premises, or any portion thereof, so long as such future
casements, leases, licenses oOr rights of occupancy do not
unreasonably interfere with Lessee’s rail operations.

SECTION 1.04 ~- Related Agreements --— Lessor and Lessee have

enterad into the following related agreements (the "Related
Agreements”) attached hexeto:

g:\gal\agreamen\sauPadrc\curcias.06 2
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Exhibit 1 -- MAP
Exhibit 2 -~ Assignment, Assumption and Indemnification
of Agreements
Exhibit 3 —- Form for release of parcels from the Leasad
Premises '
Exhibit 4 -- BAgreement for the Handling of Agreement
Matters
Exhibit 5 -- License for Interchange Tracks
Exhihit 6 -- Track Standard
SECTION IT
LEASE TERM
SECYION 2.0l -- Term -- The initial term for this Lease

Agreement shall commence on the Closing of the Sale Agreement (the
"Commencement Date”) and shall end on December 31, 2005.

SECTION 2.02 -~ Extension -- This Lease Agreement shall
auntomatically be extended foxr two (2) successive ten (10) year
extended terms, unless Lessee notifies Lessor that this Lease
Agreement siall not be so extended at least six (6) months prior to
the next commencement date for an extended term.

SECTION 2.03 -- Holdover —- If, subject to the right of Lessox
to evict or remove Lassee from the Leased Premises by all available
legal means, Lessee holds over and remains in possession of the
Leased Premises following expiration of the initial or any extended
term, or following termination of this Lease Agreement pursuant to
Section XIV, such holding over will create a month-to-month tenancy
only. If Lessee holds over after having obtained an appropriate
Interstate Commerce Commission ("ICCY) discontinuance of service
order, then Lessee agrees U0 pay to Lessor as rent, a sum equal to
one twelfths of the Full Rent, paid monthly as defined and as
requized pursuant to Section 4.0l. If Lessee holds over, and has
not yet obtained an appropriate ICC discontinuance of service
order, then Lessee agrees to pay Lessor, as rent, a sum egual to
two times the Full Rent as defined and as reguired pursuant to
Section 4.01. All hold-over monthly payments shall be payable in
advance on the first day of each calendar month. Any profits or
losses from Lessee’s railroad operations during the term hereof and
any hold over period shall enure and accrue to Lessee.

SECTION III
MATNTENANCE/COMPLIANCE WITH LAW
SECTION 3.01 —— Compliance -- Lessee shall comply with all
laws affecting the Leased Premises or requiring any alterations or
improvements to be made thereon; shall not commit or permit waste

thereof: shall not commit, suffer, or permit any act upon the

gt\galiagresmen\sanpedro\curtiss.06 3
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reased Premises in violation of law and shall do all other acts
which from the character or use of the Leased Premises may be
_reasonably necessary, the specific enumeration herein not excluding
the general. Without limiting the generality of the foregoing,
Lessce expressly agrees that it shall perform all trash and waed
abatement reguired by law or as reasonably necessary in connection
with the Leased Premises.

SECTION 3.02 —— Inspection -- Lessor shall have the right at
any time upon reascnable notice and from time to time to inspect
the Leased Premises,

SECTION 3.03 -- Free From Liens -- Lessee shall pay for all
labor and services performed for, and all materials used by or
furnished to, Lessee or its agents with respect to the Leased
Premises. Lessee shall indemnify and hold Lessox harmless from and
keep the Leased Premises free from any liens, claims, demands,
encumbrances or judgments, including all costs, liabilities and
attorneys’ fees with respect thereto, created or suffered by reason
of any labor or services performed for, or materials used by or
furnished to, Lessee or its agents with respect to the Leased
Premises. The foregoing obligation of Lessee shall survive the
termination of this Lease. Lessor shall have the right, at all
times, to post and keep posted on the Leased Premises any notices
permitted or required by law, or which Lessor may deém proper, for
the protecticn of Lessor and the Leased Premises, and any other
party having an interest therein, from mechanics’ and materiaimen’s
liens, including, without limitation, a notice of
noenresponsibility. Tn the event Lessee is reguired to post an
improvement bond with a public agency in connection with any work
performed by Lessee on or to the Leased Premises, Lessee shall
include Lessor as an additional obligee.

SECTION 3.04 —- Removal of Liens -~ Should any iiens be filed
against, or any action be commenced affecting, the Leased Premises
or Lessee's interest in the Leased Premises, Lessee shall give
Lessor notice of such lien or action within ten (10) days after
Lesses receives notice of the filing of the lien or the
copmencement of the action. In the svent that Lessee shall not,
within thirty (30) days following the imposition of such lien,
cause such lien to be released of record by payment or posting of
a proper bond, Lessor shall have, in addition to all of the
remedies provided herein and by law, the right, but not the
obligation, to cause the same to be released by such means &as
l.essor shall deem proper, including payment of the claim giving
rise to such lien or posting of a proper bond. All such sums paid
by Lessor and all expenses incurred by Lessor in connection
therewith, including attorneys’ fees and costs, shall be payable to
Lessor by Lessee as Additional Rent on demand .

SECTION 3.05 -- FRA Application -- lLessee shall apply and
diligently pursue thereafter with the Federal Railroad
administration under 4% C.F.R. 213.5(c) for the assignment of
maintenance responsibility for leased track no later than March 30,
1985.

gi\gal\agreenen\sanpedralcurtiss .06 4
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SECTION 3.06 —— Maintenance Standard -- Lessee shall maintain
the Track and Track Support Structures at their condition existing
on the Commencement Date as shown on Lessor’s Timetables, General
Orders and Track Bulletins and other information attached hereto as
Exhibit 6. ©Lessor shall own all material replaced or discarded
from the Track antd Track Support Structures unless otherwise agreced
to in writing by the parties. 2All materials added to the Leased
Premises shall become the property of Lessor progressively as they
are added.

SECTION 3.07 -— Records waintained —- Lessee shall maintain
such full and complete records of all maintenance, rehabilitation,
track relocation or removal performed on the Leased Premises as
shall reascnably be reqguired by Lessor and establicshed by Lessor
upon commencement of this Lease Agreement and shall keep all track
profiles, bridge and tunnel recoxds, and track charts up to date so
as to show all program maintenance and rehabilitation performed on
the Track and Track Support Structures. Copies of updated records
and track charts shall be provided by Lessee to Lessor annually not
later than September 30th of esach calendar year and promptly upon
any other reguest of Lessor.

SECTION 3.08 —— Copies of reports -- Lessee shall provide a
copy of all reports of track inspections by Federal Railroad
Administration ("FRA") or Arizona Corporations Commission ("ACC™)
inspectors to Lesgsor promptly upon receipt of sald reports; the
term “reports" shall include any notices or citations alleging
deficiencies from FRA track standards. :

SECTION IV

RENT

SECTION 4.01 ~~ Full Rent -- Lessee agrees to pay Lessor rent

for the Leased Premises in the amount Af «iijGEGGuGGGEGnn_——
per annum, payable annually

within ten {10) days of the last day of February each year ("Full
Rent*), beginning on the last calendar day of the year in which the -
Commencement Date occurred, witheut deduction counnterclaim or
offset of any kind.
8o long as Lessee continues to interchange revenue freight -
cars originating or terminating on the Leased Premises with Lessoxr

Lessor will grantgan annual credit ("Annual Credit™) of“
par revenue carlcad of £freight. Such
Annual Credit sha not exceed the ¥ull Rent, as adjusted. Lessee

shall submit certification that such revenue freight cars were
interchanged with Lesscr, except as otherwise provided and
originated or terminated on the Leased Premises together with
lessea’s rent payments (if any) and claim for Annual Credit.
Certification shall include the total number of revenue carloads
handled by Lessee during each month. In addition, Lessee shall

gi\gal\agreenen\sanpedro\curciss.06 )
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¢laim no credit for ampty cars moving on a revenue basis, or for
repalr cars moving on a mileage or other revenue basis, or for any
equipment not interchanged with Lessor, except as otherwise
provided. Annual Credit and Rent will be caliculated and reported
during the first partial calendar year, but will not be assessed.
Annual Credit will also be calculated and reported during the first
full calendar vear but will not be assessed until after the sscond
full calendar year.

Annual Rent will be waived during that period of time that
Lessee has applied to the ICC or appropriate regulatory agency for
permission to abandon common carrier operation, however should such
abandonment not be granted, Full Rent is due and payable within one
hundred eighty days (180) days of the decision date, unless an
appeal or refiling has occcurred, and it is understoocd and agreed
that this may ocour repeatedly.

SECTION 4.02 -- Rental Adjustment -- Upon abandonment and
release of the real property to Lessor, the Full Rent shall be
adjusted on a pro rata mileage basis and the abandoned portion
shall be removed frcm the Leased Premises from the abandonment date
forward. .

SECTION 4.03 —-— Rental Payment -- Lessee shall pay all due
rent payments, and all other payments reguired by this Lease
Agreement to Lessor at the following mail address, or at such other
location or individual as may be designated by Lessor in writing
from time to time:

Southern Pacific Transportation Company
P, 0. Box 60,000, File 61840

One Market Plaza

San Francisco, CA 94160-1860

with a copy to:

Managing Director

Plant Rationalization

Southern Pacific Transportation Company
Scouthern Pacific Building

One Market Plaza

gan Francisco, CA 94105 ‘

SECTION 4.04 —— Failure to Make Payment -- If Lessee fails to
pay any installment of rent when due, and such failure continues
for thirty (30) days, Lessee shall pay interest at the lower rate
of 2% over the prime rate of BANK OF AMERICA, N. A. or the highest
allowed by law, in effect on the day the rent was due, which
interest shall accrue from the date it was due until the date of

payment.

SECTICN 4.05 -- BAcceptance of Payments -- Acceptance by
Lessor, its successors, assigns or designees of rent or other
payments shall not be deemed to constitute a waiver of any other
provision cf this Lease Agreement.
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SECTION 4.06 —- Additional Security -- As additional security
for the payment by lessee to Lessor of any sumg of money reguired
hereunder tc be paid by Lessee, it is agreed that in the event
Lessee fails, neglects or xyefuses t¢ timely pay any sum due and
owing to Lessor hereunder, Lessor may use any and all sums which it
may collect from any third party and which may, in whole or in
part, be payable to Lessee, as an offset against any and all
payments for which Lessee is delinguent. In addition, any sums at
any time due and payable to Lessee by lLessor may also be used by
L.essor and credited to Lessor’s account to the extent of any
delinguent payment owed by Lessee to Lessor. Lessee does hereby
waive any and all claims, demands and causes of action against
Lassor which it may have or claim to have as a result of Lessor’s
use or implementation of the provisions of this Section 4.06
and/or any offset. Lessor shall provide written notice to Lessee
of any actions taken under this sectiom.

SECTION 4.07 — Adjustment -- Full Rent and the Annual Credit
shall be adjusted upwards or downwards, on the same percentage
basis as any adjustment made to +the Switch Chaxge in the

Cooperative Marketing Agreement. Sucnn adjustment affects the
dollar charge for rental and not the number of revenue carloads
required for credit. Lessor shall advise Lessee in writing of
adjustments.

SECTION V

CONDITIONS PRECEDENT

The following are conditions precedent to each party’s
obligations hersunder.

SECTION 5.01 -- Conditions Precedent -- The following are
conditions precedent to each party‘s obligations hereunder: (1) the
parties have closed under the Sale Agreement, (2) Lessee shall have
provided satisfactory documentation showing its compliance with the
insurance requirements of Section 11.02, (3} Lessee shall not have
discovered any contract, agreement, award, judgment, title defect
or condition of the lLeased Premises which would prevent Lessee from
operating a rail freight operation on the Leased Premises in
substantially the same manner as presently conducted by Lessox, and
(d) prior to the Commencement Date there has not been any material
adverse change to the physical condition of or in the business
relating to the Leased Premises that would preclude Lessee from
conducting rail freight business.
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SECTION VI

ACCOUNTING AND REPORYING

SECTION 6.01 —— Right to Audit -- No more than once during any
consecutive twelve month period, Lessor and its agents shall have
the right at any time upon reasonable notice to audit Lessee’s
books, records, financial statements or any other reporits or
supporting documents or materials necessary to determine compliance
with any provisions of this Lease Agreement. Such audit shall be
conducted during normal business hours and Lessee shall make its
facilities available to Lessor‘s auditors to permit such audit at
such times.

SECTION VII

MODIFICATIONS/ IMPROVEMENTS/SALE OF IMPROVEMENTS

SECTION 7.01 ~- Proper Uses of Leased Premises -- Lessee shall
not use nor permit the use of the Leased Premises in any manner
that will tend to create waste or a nuisance or wonld interfere
with the continued commercial, industrial oz transportation
corridor uses of the Leased Premises. in using the Leased
Premises, and in constructing, maintaining cperating and using the
Track and Track Support Structures, Lessee shall comply with any
and all requirements imposed by federal or state statutes, or by
ordinances, orders or regulations or any governmental body having
jurisdiction thereover, including, but not limited to, building and
zoning crdinances regulating the cccupancy, use or enjoyment of the
Teased Premises or regqulating the character, dimensions or lcoccation
of any Track and Track Support Structures on the Leased Premises.
should any governmental body having jurisdiction in the matter
require Lessor to dedicate, restrict or otherwise encumber any
portion of the Leased Premises as a condition to approval of
Jessee’s use of the Leased Premises, Lessor may, if said condition
is unacceptable to Lessor, terminate this Lease Agreement. Lessee
covenants to promptly notify Lessor should any of the above occur.

SECTION VIII
REPRESENTATIONS AND WARRANTIES

SECTION 8.01 —-— lLessor -- Lessor represents and warrants that,
as of the date hersof and of the Commencement Date:

(ay Provided that Lessee continues te comply with all the
conditions and restrictions contained within the instruments and
documents that vested an interest in, or title to, the ILeased
Premises in Lessor, Lessor has sufficient title to the Leased

Premises to permit its ceontinued use as a railroad corrideor hy
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lLessee, sufficient to allow Lessee to operate trains in
substantially the same manner as train operations have been
conducted by Lessor.

(b) It has full statutory power and authority toc enter into
this Lease Agreement and, subject to necessary regulatory
authority, to carry out the obligations of Lessor hereunder.

Section 8.02 —— Lessee -- Lessee represents and warrants that,
as of the date hereof and as of the Commencement Date:

{ay It has full statutory power and authority to enter into
this Lease Agreement and, subject to necessary regqulatory
authority, to carry out the obligations of Lessee hereunder.

(b} Lessee has satisfied itself as to the state of title to
the Leased Premises, the physical condition of the Leased Premises
and their suitability for the uses proposed by Lessee. In so
doing, Lesses has relied solely upon its own inspection and
investigation and not upon any representation or warranty made or
furnished by Lessor or any of its agents oxr other representatives,
except as expressly stated in any representation or warraniy
contained in this Lease Agreement.

SECTICON IX

COVENANTS OF THE PARTIES

SECTION 9.01 -- Utility Bills -- During the term hereof,
Lessee shall pay prior to delinguency all bills for utilities,
including without limitation those for water, sewer, gas and
electric service to the Leased Premises. If Lessor is required to,
or does pay, any such bill, Lessee shall promptly reimburse Lessor
within twenty (20) days of receipt of a bill ox bills therefor. I£
the Leased Premises are not billed separately but as a part of a
larger tract or parcel, Lessee shall pay that portion of such bills

as is attributable to usage on or in connection with Leased
Premises.

SECTION 9.02 —— Defense of Title —- Lessee shall at its sole
cost and expense protect and defend Lessor’s title against all
persons claiming against or through Lessee and at 2ll times keep
the Leased Premises free from any legal process or encumbrance
whatever, including without limitation mechanics’ and execution
liens, attachments and levies (except any created by or undexr
Lessor), and shall give Lessor immediate written notice of any such
legal process or encumbrance and shall indemnify, defend, protect
and hold harmless Lessor from same and from any 1loss caused
thereby.

SECTION 9.03 -- Compliance with Law; Wastes and Pollution --
During the term of the Lease Agreement, Lessee shall comply with
all federal, state, and lccal laws, rules, regulations, and
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ordinances applicable to the Leased Premises, including but not
limited to those controlling air, water, noise, hazardous waste,
golid waste, and other pollution or relating To the storage,
transport, release, or disposal of hazardous materials, substances,
waste, or other pollutants. Except to the extent that such
activities are the respongsibility of Lessor under Section 9.04,
lLessee, at its sole cost and expense shall make all medifications,
repairs, or additicns to the Leased Premises, and implement and
bear the expense of any and all structures, devices, equipment, or
any remedial or menitoring actions which may be required under any
such laws, rules, regulations, ordinances, or judgments, which if
attached to the Land shall become owned by Lessor. During the term
of this Lease Agreement, Lessee shall not dispose of any wastes of
any kind, whether hazardous or not, on the Leased Premises. Lessee
shall not handle or store hazardous waste or hazardous substances
on the Leased Premises other than as may be used by Lessee in its
operations in the normal course of business or as may be
transported by Lessee in its capacity as a common carrier by rail.
without limiting the generality of the foregoing, at each location
that Lessee parks its locomotives, Lessee shall install drip pans
and a recovery system for fuel drippings that meet or exceed legal
requirements within six months after the Commencement Date.

SECTION 9.04 —— Indemmities -- It is the express intention of
both Lessee and lessor that Lessee assumes the risk of and agrees
to indemnify and hold Lessox harmless, and to defend Lessor against
and from any claims, costs, liabilities, expense (including without
limitation court costs and attoxrneys’ fees), or demands of
whatsoever nature or source f[or any defects or Environmental
Problems, latent or obvious, discovered or undiscovered, in the
Leased Premises and for personal injury to or death of persons
whomsoever (including without 1limitation employees, agents or
contractors of Lessor, Lessee, or any third party)}, or property
damage or destruction of whatsoever nature (including without
limitation property of Lessor or Lessee, or property in lts or
their care, custody, or control, and third party property), when
such defects, Environmental Problems, injury or damage arise out of
acts, omissions or negligence or events occurring on the Leased
Premises after possession of the Leased Premises was delivered to
Lessee (June 15, 1992) and at any time during the term of this
Lease. It is the express intention of both Lessee and Lessor that
ressor assumes the risk of and agrees to indemnify and hold Lessee
harmless, and to defend Lessee against and from any claims, costs,
liabilities, expenses (including without limitation court cests and
attorney fees), or demards of whatscever nature or source for any
defects or Envircnmental Problems, latent or obvious, discovered or
nndiscovered, in the Leased Premises, for personal injury to or
death of persons whomsoever (including without limitation
employees, agents or contractors of Lessor, Lessee or any third
party) or property damage or destruction of whatsoever nature
(including without limitation property of Lessor or Lessee, or
property in its or their care, custody or control, and third party
property) where such defects, Environmental Problems, injury or
damage arise out of acts, omissions, or negligence or events
occurring on the Leased Premises prior to delivery of the Leased
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Premises to the Legsee (June 15, 1932) or arising from the exercise
of the rights reserved by Lessor in Section XV. "Environmental
Problems" means any cause of action under the federal Comprehensive
Environmental Response Compensation and Liability Act of 1980 (as
amended) and any cause of action arising from gimilar federal,
state or local legislation or other rules of law, and private
causes of action of whatever nature which arise from environmental
damage, toxic waste and the like.

SECTION 9.05 -~ Notices of Releases of Hazardous Materials --
Lessee shall promptly furnish Lessor written notice of any and all
(a) releases or threatened releases of hazardous wastes or
substances of which it becomes aware which cccur during the term of
this Lease Agreement whether oxr not such releases or threatened
releases are reguired to be reported to any federal, state, or
lccal authority and (b) alleged water or alr permit condition
violations. To the extent practicable, such written notice shall
identify the substance released or threatened to be released, the
amount released or threatened to be released and the measures
undertaken to clean up and remove the released material and any
contaminated soil or water, the nature and extent of the alleged
violaticon and the measures taken to eliminate the wvioclation, and
shall certify that Lessee has complied with all applicable
regulations, orders, judgments or decrees in connection therewith,
or the date by which such compliance will be effected. Lessee
shall also provide Lessor with copies of any and all reports made
to any governmental agency which relate to such releases or such
alleged violations during the term of this Lease Agreement.

SECTION 9.06 -- Right to Inspect and Correct ~- During the
texrm of this Lease Agreenment, Lessor shall have the right to enter,
inspect and test the Leased Premises for the purpose of inspecting
tha Leased Premises to ensure compliance with the regquirements of
this Section IX. If Lessor detects any violation, including any
contamination of the Leased Premises which it deems toc be the
responsibility of Lessee under this Section IX, Lessor shall notify
Lessee in writing of the violation. Upon receipt of such notice
Lessee shall take immediate steps to eliminate the wviclation ox
remove the contamination to the satisfaction of any governmental
agency with jurisdiction over the subject matter of the violation.
Should Lessee Iinadequately remedy oxr fail to eliminate the
violation, Lessor or its representative shall have the right, but
not the obligation, to enter the Leased Premises and to take
whatever corrective action Lessor deems necessary to eliminate the

viclation, at the sole cost and expense of Lessee. Lessee shall
reimburse Lessor for any and all amounts expended by Lessor
promptly following Lessor’s demand. Should it subsequently bea

determined that <the contamination oxr vieclation was Lessor's
responsibility under Section 9.04, Lessor shall promptly reimburse
Lessee for any and all amounts expended by Lessee in seeklng to
remedy or eliminate the condition or violation.

SECTION 9.07 — No Statute of Limitations -- As between the
parties, Lessee and Lessor waive and shall not assert as a defense
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any statute of limitations applicable to any controversy or dispute
arising between the parties under this Section IX.

SECTION 9.08 - ¥No Assigmment -- Lessee covenants not to
assign, sublease or in any other manner admit another paxrty to any
or all of the Leased Premises, including without limitation any
railroad or transportation related company, without Lessor’s prior
written consent which may not be unreasonably withheld unless such
acquisition involves a Class I rail carxrier or its affiliate, in
which case Lessor may withhold its consent at its sole discretion.

SECTION 9.09 —— Other Companies —-- Lessee covenants not to
enter into any commercial arrangement with any other transportation
company, including but not limited to tramsloading, Joint

operations and haulage, interchange, without Lessor’s pricr written
consent, which consent Lessor may not be unreasonably withheld,
unless such arrangement involves a Class I rail carrier or its
affiliate, in which case Lessor may withhold its consent at its
sole discretion.

SECTION X

EMINENT DOMAIN

SECTION 10.0! —-—- Exercvise of Eminent Domain -- In the event
that at any time during the term of this Lease Agreement the whole
or any part of the Leased Premises shall be taken by any lawful
power by the exercise of the right of eminent domain for any public
or quasi-public purpose the following provisions shall bhe
applicable:

SECTTON 10.02 —— Eminent Domain of Whole of Leased Premises --
If such procsmedings shall result in the taking of the whole of the
Leased Premises or a portion of the Leased Premises which
materially interferes with Lessee’s use of the Leased Premises for
fraight railroad purposes, Lessee shall have the right, upon
written notice to Lessor, to terminate this Lease Agreement in its
entirety. In that event, and subject to any necessary regulatory
approvals or exemptions, this Lease Agreement shall terminate and
expire on the date title to the Leased Premises vests in the
condemning authority, and the rent and other sums or charges
provided in this Lease Agreement shall be adjusted as of the date
of such termination.

SECTION 10.03 -~ Eminent Domain of Portion of Leased Premises
-- If such proceeding shall result in the taking of a portion of
the Leased Premises which does not materially interfere with
Lessee's use of the Leased Premises for freight railroad purposes,
then this Lease Agreement shall continue for the balance of its
term as to the part of the Leased Premises remaining, without any
deduction, abatement or offset in respect of rent or any other sum
or charge to be paid by the lLessee under the provisions of this
Lease Agreement.
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SECTION 10.04 —- Funds to Lessor -- Lassor shall be entitled
to any and all funds payable for the total or partial taking of the
Leased Premises without any participation by Lessee; provided,
however, that nothing contained herein shall be construed to
preclude Lessee from prosecuting any claim directly against the
condemning authority for loss of its leasehold estate, loss of good
will, and a sum attributable to Lessee‘s track, track support
structures, improvements and alterations which Lessee has the right
to remove from the premises pursuant to the provision of this Lease
but elects not to remove; or, 1f Lessee elects to remove any such
track, +track support structures, and improvements, a sum for
reasonable removal and relocaticn costs not to exceed the fair
market wvalue of such track, track support structures, and
improvements.

SECTION 10.05 —~ Notification and Cost Allocation -- Each
party shall provide prompt notice to the other party of any eminent
domain proceeding invelving the Leased Premises. Bach party shall
be entitled to participate in any such proceeding, at its scle cost
and expense, and to consult with other party, its attorneys, and
experts.

SECTICH XI

INDEMNIFICATION AND INSURANCE

SECTION 11.01 -~ Indemnification and Allocation of Risk —- (&)
It is the express intent of Lessor and Lessee that Lessee shall
protect, defend, hold harmless, and indemnify Lessor from and
against any and all demand, liability, damage, expense, cost, claim
or suit, including attorney’'s fees (coliectively, "Liability"),
incurred by or assessed against Lessor, its agents, employees,
affiliated companies and its successors and assigng on account of
injuries, death, or property loss or damage arising from Lessee’s
use, operation or maintenance of the Leased Premises, including
Liability proximately caused ox contributed to by the acts,
omissions or negligence of Lessor, except, however, Liability
arising from the sole acts, cmigsions or negligence of Lessor or
the criminal conduct of Lessor or from the acts of Lessor oxr its
tenants, licensees or lessees or contractors arising from the
exercise of the righis reserved by Lessor under Section XV, and
t+hat all Liability, including Liability for any injury, death, or
property loss or damages arising in connection with hazardous
substances or environmental conditions shall be governed by the
provisions of Section 9.04 hereof. The foregoing notwithstanding,
neither party shall have any claim against the other party for-
interruption of or delay to such party’s business or for loss of
profit or income.

(b) Each party hereto covenants and agrees that its
obligations under this indemnity will be fulfilled whether or not
such Liability arises during the time that this Lease Agreement is
in effect or thereafter. The covenants of indemnity contained in
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this Lease Agreement shall continue in full force and effect
notwithstanding the full payment of all sums due under this Lease
Agreement, or the satisfaction, discharge or termination of this
Lease Agreement in any matter whatsoever.

SECTION 11.02 —— Insurance -- Lessee shall, at its sole cost
and expense, procure the following kinds of insurance for the term
of this Lease Agreecment effective on Commencement Date and promptly
pay when due all premiums for that insurance. Upon the failure of
T.essee to maintain insurance as provided herein, Lessoxr shall have
the right to obtain insurance and Lessee shall promptly reimburse
Lessor for that expense. The following minimum insurance coverage
shall be kept in force during the term of this Lease Agreement:

Comprehensive General TLiability insurance, including
contractual liability providing bodily injury, incXuding death,
personal injury and property damage coverage with a gombined single
limit of at Lleast Ten Million Dollars ($10,000,000) for each
incident and a general aggregate limit of at least Ten Million
Dollars (§10,000,000}. This insurance shall contain Broad Form
Liability covering the indemnity provisions contained in this Lease
Agreement, severability of interests and name Lessor as an
additional insured with respect to liabilities arising out of

Lessee’s obligation te Lessor in this Lease Agreement. IE
coverage is purchased on a "claims made” basis it shall provide for
at least a one {1) year period, which shall be invoked should

insurance covering the time period of this Lease Agreement be
canceled unless replaced with a policy containing the same
retroactive date as +the policy being replaced. Should the
aggregate limit be eroded by forty (40} percent or more, Lessee
shall immediately restore the aggregate limit to Ten Million
Dellars {$10,000,DOO).

SECTION 11.03 —— Reviewed Requirements —- Lessee warrants that
this Lease Agreement has been reviewed with ~its insurance
agent{s)/broker{s) and the agent(s)/broker(s) has been instructed
to procure the insurance coverage required herein and name Lessor
as additional insured with respect to liabilities which arise out
of T.essee's obligation to Lessor.

SECTION 11.04 —— Furnish Certificates -- Lessee shall annually
not later than July 1 of each year, furnish to Lessor certificates
of insurance evidencing the required coverage and endorsement(s)
and upon written request of Lessor, Lessee shall provide certified
duplicate copies of any policy. The insurance company(ies) issuing
such policy{ies) shall notify Lessor in writing of any matexial
alteration including any change in the retroactive date in any
"claims made” policies or substantial reduction of aggregation
limits, if such limits apply, or cancellation thergof at least
thirty (30) days prior thereto.

SECTION 11.05 -— Insurance Company -- The insurance
policy{ies) shall be written by a reputable insurance company OX
companies acceptakle to Lessor or with current Best’s Insurance
Guide Rating of B and Class VII or better. Such insurance company

g:\ga.}.\agreemen\sau‘padro\cﬂrtiss .06 i4



(Page 3% of 347)

shall be authorized to transact business in the State of Arizona.
If reguested, Lessee must furnish a certified copy all insurance
policy(ies) and endorsement{s) to Lessor within seven (7) days of
such reguest. :

SECTION 11.06 —-- No Relief of Liability -- Insurance coverage
provided in the amounts set forth herein shall not relieve Lessee
from liability hereunder in excess of such coverage, nor shall it
preclude Lessee or Lessor from taking such other action as is
available to it under any other provision of this Lease Agreement
or otherwise in law or equity.

_ SECTION 11.07 —- Adjustment of Insurance Coverage -- The
limits of liability required under Section 11.02 shall be adjusted
every five (5) years during the term or any extended term hereof
based on any increases or decreases in the Consumer Price Index, or
any successor index; unless, however, lLessee has notified Lessor in
writing no more than ninety (90) days prior to the end of each five
(3) year period that such insurance is not commercially available.
In such case, the parties shall mutually agree on the level of
adjustment that shall not be less than specified in this Section
11.

SECTION 11.08 -- Lessor is additional insured -- On or prior
to the effective date of this Agreement, Lessee shall have provided
to Lessox a certificate from its insurance company evidencing that
Lessee has procured the insurance coverage required herein and
named Lessor as an additional insured with respect to liabilities
which arise out of Lesses’s obligation to Lessox.

SECTION XIXI

TAZES

SECTION 12.01 -— Lessee‘s Obligation -- Except as provided in
Sections 12.02 and 12.04 below, Lessee shall pay and shall
reimburse, protect and hold harmiess Lessor against all taxes,
fees, governmental charges and assessments, of any nature
whatsoever, including interest, fineg, additions to tax, and
penalties thereon, imposed by any taxing authority with respect to
the Leased Premises and in connection with the +transactions
contemplated by the Lease Agreement or by any other Related
Agreement; provided, however, that the foregoing indemnity shall
not apply to taxes hased on net income.

SECTION 12.02 —— Lessee Tax Filings -- Notwithstanding Section
12.01 above, the obligation to report and pay all taxes in the
nature of or in lieu of property taxes shall be as provided in this
Section 12.02. Lessee shall prepare and file with the appropriate
taxing authority all required property tax filings including but
not limited to property renditions (including, but not limited to,
maps, tangible property list, track mileage changes, tax rate area
changes, financial statements) regarding the Ieased Premises. The
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Leased Premises shall be used by Lessee in its railroad freight
operations, shall be a part of Lessee’s operating property and, as
such, shall be reported by the lessee for property tax reporting
purposes as unitary properiy.

With respect to the property tax year ("property tax year”
defined hereinafter as that period beginning July 1 and ending June
30) of 1994-1995 and the property tax year in which the Lease
terminates, Lessee shall pay timely, ox reimburse Lessor promptly
for, Lessee’s pro rata share, based on the number of lease days
falling within the applicable property tax year, of all property
taxes, special assessments and bond assessments, Including
interest, fines, additions to tax, and penalties thereon, if any,
impeosed by any taxing authority and attributable to any portion of
the Leased Premises classified as unitary property by such taxing
authority (all such taxes and assessments, and all penalties,
additions to tax and interest impesed in connection therewith being
hereinafter called "Unitary Taxes"}. With respect to all othex
property tax years falling within the texm of the Lease, including
any lease term extensions, Lessee shall pay timely all Unitary
Taxes.

With respect to the 1994-1995 property tax year and all
subseguent properiy tax years, Lessor shall pay timely all property
taxes, special assessments and bond assessments, including
interest, fines, additions to tax, and penalties thereon, if any,
imposed by any taxing authority and attributable to any portion of
the Leased Premises classified as nonoperating property by such
taxing authority (all such taxes and assessments, and all
penalties, additions to tax and interest imposed in connection
therewith being hereinafter called "Nonunitary Taxes’).

In the event that any taxing authority classifies the Leased
Premises, or any part thereof, as nonoperating property for
property tax purposes, and in conjunction therewith assesses
Nonunitary Taxes applicable to the Leased Premises, Lessee shall
immediately notify Lessor of such classification and assessment in
writing. In its scle discretion, Lessor may, at its expense,
contest such clasgsification and assessment by appropriate
administrative or legal proceedings. Lessee shall provide its good
faith assistance and cooperation to Lessor with respect to such
contest at no expense to Lessor. Any contest conducted puxsuant to
this Section 12.02 may be conducted by Lessor either in its own
name or, if regquired by the applicable jurisdiction, in Lessee’s
name. During such contest, Lessor may defer payment of the
Nonunitaxry Taxes at issue in such contest. In the event that any
such contest is unsuccessful, in whole or in part, due to a lack of
cooperation by Lessee as determined in Lessor’s sole discretion,
and notwithstanding the preceding paragraph of this Section 12.02,
Lessor agrees to pay 60% and Lessee agrees to pay 40% of the
Nonunitary Taxes at issue 1in such contest. Notwithstanding
anything to the contrary, Lessee’s obligation under Section X131 forx
Nonunitary Taxes for any tax year shall in no event exceed $1,000.
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Upon Lessee’s wriitten regquest, Lesser may, in 1its socle
discretion, provide assistance to Lessee in fulfilling Lessee’s
reporting and filing obligaticns set forth in this Section 12.02,
Lessee shall compensate Lessor for this assistance at a rate of
$75.00 per hour per employee of Lessor engaged in providing such
assistance. Such compensation shall be paid by Lessee with twenty
days of Lessee’'s receipt of Lessor‘s written statement setting
forth the amount due. The foregoing rate shall be adjusted every
three vears from the date of the Lease Agreement using the
cumulative change in the Consumer Price Index over the three year
period to develop the percentage adjustment in the rate,

SECTION 12.03 —- Scope of Payments -- Lessee further agrees
that, with respect to any payment or indemnity to Lessor under this
Section XII, and notwithstanding the proviso in Section 12.01,
Lessee’s indemnity obligations shall include any amount necessary
to hold Lessor harmiess on an after-tax basis from all taxes
required to be paid by Lessor with respect to such payment or
indemnity {including any payments under this Secticn 12.03)Y.
rayment shall be made by the Lessee no later than the date on which
Lessor must pay such taxes.

SECTION 12.04 —— Cooperation -- With respect to tax
proceedings pending on the date hersof, Lessee agrees To provide
its good faith cooperation and assistance to Lessor.

SECTION XIIIX

LESSEE’S MAMAGEMENT RESPONSIEILITIES

SECTION 13.01 -- New track and other agreements —- From and
after the Commencement Date, Lessee shall manage all existing
industrial track, private crossing and other agreements involving
the Track or Track Support Structure. Lessor shall continue to pay
any per car reimbursements required under existing industrial track
agreements. From and after the Commencement Date, Lessee shall
have the right to enter into new industrial track, private crossing
and other agreements inveolving the Track or Track Support
Structure, provided that in each such case Lessee complies with the
Agreement For The Handling Of Agreement Matters between Lessor and
Lessee of even date herewith (Exhibit 4).

SECTION 13.02 —-— Public Projects -- Provided that the
applicable agreement has been approved in advance in writing by
Lessor, Laessee shall be responsible for administering agreements
for designing and installing Track and Track Support Structures
relating to projects initiated by public agencies, including but
not limited to modification of existing or creation of new
pedestrian, roadway, drainage and flood contzrol facilities upon,
over, under or acrcss the Leased Premises. Lessor shall not be
liable for any costs associated with such projects, and Lessee
shall not be liable for such costs to the extent the project was
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approved and the project has already bheen funded by any public

agency.
SECTION XIV
TERMINATION
SECTION 14.01 -- Termination Events -- This Lease Agreement

may be terminated as follows:
(a)y By Lessee:

(1) upon not less than forty-five (45) days’ written
notice to Lessor, following liessee’s obtaining all
necessary regulatory approvals or exemptions to
permit Lessee to discontinue rail operaticns and
otherwise in accordance with Section 3.02; and

(23 upon occurrence of an event of default by Lessor
as set forth in Section XVIII; and

{by by Lessor:

(1} upon occurrence of an event of default by Lessee as
set forth in Section XVIII;

(2) upon acquisition of ownership or control of Lessee
by any company or entity, including without
limitation any railroad or transportation related
company without the prior written consent of
Lessor, which may not be unreasonable withheld
unless such an acquisition involves a class I rail
carrier or its affiliate, in which case lLessee may
withhold its consent at its sole discretion; and

(3) upon the conditions set forth in Section 9.06
above.,

SECTION 14.02 —— Vacation of Leased Premises —- In the event
of expiration or termination of this Lease Agreement, Lessee shall
vacate the Leased Premises in an expeditious, orderly manner within
fifteen (15) days of termination oOr expiration and, in addition,
Lessor shall be entitled to all of its remedies under Section XIX
hereof.
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SECTICN XV

LESSOR’S RESERVED RIGHTS

SECTION 15.01 —— Lessor’s Exclusive Rights -- Lessor excepts
from the Leased Premises and reserves unto itself, its successors
and assigns, the following exclusive rights with respect to the
Leased Premises (provided, that Lessor shall not materially
interfere with TLessee’s freight and/or passenger railroad
operations on the Leased Premises in the exercise of such rights):

(a) —— Mineral Rights ~- The right to use all minerals and
mineral rights, interests, and royalties, incliuding, but not
limited to, oil, gas and other hydrocarbon substances, timber, and
metallic or other solid minerals, in and under the Leased Premises.

(b} -=- Pipelines and Communications Systems -— The right to
own, construct, reconstruct, maintain, operate, use and remove
existing and future pipelines, communication systems, signboards
and related facilities of every kind and nature, including, but not
limited to, all existing pipelines and telephone, telegraph,
television and fiber optic lines, signboard structures and related
equipment and appurtenances and to enter into leases, casements,
iicenses or leased in respect of the ILeased Premises for
longitudinal or transverse occupancies OTr Crossings.

(z) --— Other Uses -~ The right to use the Leased Premises for
any other commexrcial, industrial, utility-related or lawful
ourpose .

{(d} -— Right of Access ~- A limited right-of-way and right of
access across the Leased Premises, foxr purposes of the use,
enjoyment, maintenance, operation and access across the Leased
Premises.

{e) ~— Improvements -- All improvements presently existing on
or hereafter constructed on the Leased Premises by Lessor and/or by
any licensee/sublessee/assignee of Lessor shall remain the property
of Lessor or Lessor'’s iicensee/sublessee/assignee, unless Lessor
has consented in writing.

(f} -- Revenues -- Lessor shall be entitled to all revenues
derived from all current and future agreements tTo which T.essor is
a party affecting the Leased Premises. Except as expressly set
forth in this Lease Agreement, Lessor shall receive and be entitled
to all of the rents, income, receipts, revenues, issues and profits
derived from the Leased Premises that have accrued during the term
of this Lease Agreement, excepting those revenues derived from
lessee’s railroad operations and except those agreements assigned
to Lessee or for future agreements issued under the Exhibit ¢,
Agreement for the Handling of Agreement Matters.

(g) -- Designation of Parcels to be Removed from Leased
Premises —-- The right, upon thirty (30) days’ prior written notice,

g:\_ga].\agreemen\ sanpedro\curtiss.06. ) 18




(Page 44

of 347)

to designate to Lessee those parcels or parcel of land not then
used by Lessees for freight and passenger rail operations, or
reasonably likely to be used in the near term for maintenance,
storage, access or other railroad uses that Lessor desires to
remove from the Leased Premises. Upon receipt of such notice,
lessec shall determine in good £aith whether the designated
parcel(s) are being used by 1t for freight rail operations and, if
not, Lessee shall vacate the designated parcel(s) by the thirtieth
(30th) day specified in the designation notice. If the designated
parcel is used by Lessee for freight razil operations, the parties
shall confer about the scope of the parcel release. Lessee shall
axacute such documents in the form of Exhibit 3 attached to
formalize the release of parcels. BAny parcel vacated by Lessee
shall, from and after such thirtieth (30th) day, be deemed to have
been added to Attachment A hereto, and this Lesase Agreement shall
terminate as to such parcel from and after such date. Lessor and
Lessee shall promptly execute an addendum to this Lease Agreement
confirming such termination.

(h) -- Water Rights -~ The right to use all water rights and
interests in and under the Leased Premises,

 SRECTION 15.02 —— Other Lessor Rights -~ Except as expressiy
set forth in this Lease Agreement and in the Assignment, Assumption
and Indemnification of Agreements (Exhibit 2), Lessor shall have
the exclusive right to lease, operate, manage and control the
lL.eased Premises (provided, that Lessor shall not materially
interfere with Lessee’s freight and passenger railroad operations
on the Leased Premises in the exercise of such rights) and to take
all action in connection therewith deemed appropriate by Lessor, at
lLessor’'s sole cost and expense, including without limitation the
right to:

(2) negotiate or renew leases of the Ieased Premises upon

_such terms and leasing rates as Lessor deems appropriate;

(b} execute all lease documents, collect rents, security
deposits, utility payments and other monies due or to become due
from the Leased Premises or its use or possession;

(c) terminate tenancies and sign and serve such notices to
tenants as are deemed necessary or appropriate by Lessor;

(d) institute and prosecute actions to evict tenants as
Lessor deems necessary or appropriate;

{2) sue to recover rents and other sums due, and otherwise to
enforce the rights of Lessor with respect to the Leased Premises;

(£) settle, compromise and release <claims or legal
proceedings in respect of the Leased Premises.
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SECTION ZVI
FORCE MAJEURE
SECTION 16.81 -~- Force Majenre -- Neither party shall be

liable to the other in damages nor shall a default be deemed to
have ocgurred, and each party shall be excused from performance of
any of its obligations hereunder, during. the time when such non-
performance is occasioned by fire, earthquake, flood, explosion,
wreck, casualty, strike, unavoidable accident, riot, insurrection,
civil disturbance, act of public enemy, embargo, war, act of God,
inability to obtain labor, materials or supplies or any other
similar cause beyond the party’'s reasonable cantrol; provided, that
if either party suffers a work stoppazge due to a labor dispute,
such party shall make such reasonable efforts, if practicable to
staff its operations so as to minimize disruptions.

SECTION XVIIX

DEFEASANCE

SECTION 17.01 -~ Defeasance -~ Lessea shall not make any use
of the Leased Premises which is inconsistent with Lessor’s right,
title and interest therein and which may cause the right to use and
occupy the Leased Premises to revert to any party other than
Lessor. So long as the Leased Premises are sufficient to permit
Lessee to operate, this Lease Agreement shall not be affected by
any determination, whether by judicial order, decree or cotherwise,
that the ownership of any portion of the lLeased Premises is vested
in a person other than Lessor and there shall be no abatement of
rent on account of such determination.

SECTION XVIII
EVENTS OF DEFAULT

SECTION 18.01 ~- Events of Default ~- The follcwing shall be
Events of Default:

(a) Lessee fails to make payments of Full Rent when due, and
such failurxe continues for thirty (30) days following written
demand therefor.

{b}) Lessee files a petition for bankruptcy, reorganization or
cther arrangement by Lessee pursuant to the bankruptcy laws cor any
similar proceeding, which petition is not dismissed within thirty

{30) days.

{c}) Lessee fails:
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(1) to maintain the Leased Premises as reqguired in
Section III,

(2) to perform fully any other provision of the Lease
Agreement or the Related Agreements as defined in
the Sale Agreement (other than failure to make
payments of rent which are subject to subparagraph
{a) above and failure to maintain insurance, for
which TLesses shall not be allowed any grace
period).

and fails to cure such breach within forty-five (45) days after
receipt of written notice of such breach from Lessor or fails to
commence to cure such default within forty-five (45) days, or, once
commenced, fails to use due diligence to complete the cure, and
complete such cure within 90 days thereafter. Notwithstanding the
cure period, there shall be no cure period for violations of
Sections 9.06, 9.12, 9.13, %.14, and 11.02;

(d) The filing of any involuntary bankruptcy, receiverxship or
arrangement proceeding, against Lessee which filing is @ not
dismissed within sixty (60) days.

(e) Lessee attempts to assign, sublease or in any other
manner admit another party to any or all of the I.eased Premises
without Lessor‘s prior written consent, which consent Lessor may
withhold in its sole discretion.

(f} Default by Lessee under any of the Related Agreements or
any other agreement to which Lessor and Lessee are a party, which
default remains uncured for forty-five (45) days after Lessee
receives written notice of same.

(qg) Lessor fails to perform in any material xrespect any
provision of this Lease Agreement and fails to cure such breach
within forty-five (45) days after receipt of written notice of such
preach from Lessee, or fails to commenced to cure such default
within forty-five (45} days, or once commenced, fails to use due
diligence to complete the cure.

SECTION XIX

REMEDIES

SECTION 19.01 —~ Remedies -- If an Event of Default shall have
occurred, Lessor (to the extent permitted by and subject to
compliance with any mandatory requirements of applicable law then
in effect) shall have the following rights and remedies, in
addition to all other remedies at law or in eguity, and none of the
following, whether or not exercised by Lessor, shall preclude the
exercise of any other right or remedy whether herein set forth or

existing at law or in equity.
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(a) —-- Termination Notice -- Lessor may terminate this Lease
Agreement by giving Lessee notice in writing at any time. No act
by oxr on behalf of Lessor other than giving Lessee written notice
of termination {such as entry onto the Leased Premises by lLessor to
perform maintenance and repairs and efforts to relet the Leased
Premises) shall terminate this Lease Agreement. If Lessor gives
such notice, this Leasa Agreenment., the term and the right, title
and interest of Lessee under this Lease Agreement shall wholly
cease and expire in the same manner and with the same force and
effect (except as to Lessee’s liability) on the date specified in
such notice as if such date were the expiration date of the term
without the necessity of reentry or any other act on Lessor’s part.
Upon termination of this Lease Agreement pursuant to this Section
19(a), Lessee shall surrender to Lessor the iLeased Premises as set
forth herein. If this Lease Agreement is terminated pursuant to
this Eection 19(a), Lessor shall be entitled to recover forthwith
from Lesses as damages all amounts allowed under applicable law
ineluding, but not limited to, all costs (including reasonable
attorneys’ fees and disbursements) of repossession, removing
pergons or removing property from the Leased Premises, reletting
and reasonable repairs in connection with reletting, if any.

{b}y -~ Reenter and Take Possession -- Lessor may, without
demand or notice of any kind to Lessese, terminate Lessee’'s right of
possession (but not this Lease Agreement)} and reenter and take
possession of tThe Leased Premises orx any part thereof, and
repossess the same as of Lessor’'s former estate and expel Lessee
and those claiming through or under Lessee, and remove the effects
of any and all such persons without being deemed guilty of any
mannar of trespass, without prejudice to any remedies forxr arrears
cf remt or other sums payable under this ILease Agreement or
preceding breach of covenants and without terminating this Lease
Agraeement or cotherwise relieving Lessee of any obligation
hereunder. Should Lessor elect to reenter as provided in this
Section 19{b), or should Lessor take possession pursuant to legal
proceedings or pursuant to any notice provided for by law, Lessor,
from time to time, without terminating this Lease Agreement, shall
use reasonable efforts to relet the Laased Premises and each part
thereof for such ferm or terms and at such rental or rentals, and
upon such other conditicons as Lessor may in its reasonable
discretion deem advisable, with the right to make reasonable
repairs to the Leased Premises. No such reentry, repcssession or
reletting of the Leased Premises by Lessor shall bke construed zs an
election on Lessor’s part to terminate this Lease Agreement unless
a written notice of termination is given to Lessee by Lessor, nor
shall it relieve Lessee of its liability and obligation under this
Lease Agreement, all of which shall survive such reentry,
repossession or reletting. Upon the cccurrence of such reentry or
repossession, Lessor shall be entitled to the amount of rent and
all other sums payable under this Lease Agreement which would be
payable hersunder 1f such reentry or repossession had not occurred,
less the net proceeds, 1f any, of any reletting of the Leased
Premises after deducting all of Lessor‘s reasonable expenses in
connection with such reletting, including, but not limited to, all
repossession costs, legal expenses, attorneys‘ fees, repair costs
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and expenses of preparation for such reletting. Lessee shall pay
such amount to Lessor on the days on which rent and all other sums
payvable under this Lease Agreement would have been payable
hereunder if possession had not besn retaken. In ne event shall
Lessee be entitled to receive the exXcess, i1f any, of net rent
collected by Lessor as a result of such reletting over the sums
payvable by Lessee to Lessor hereunder. If this Lease Agreement is
terminated by cperation of law as a result of Lessor’s actions
under this Section 19(b), then Lessor shall be entitled to recover
damages from Lessee as provided in Section 1%(a) above.

(¢} -—— Lessee’s Right to Possession Maintained —— Lessor may
maintain Lessee’s right to poessession, in which case this Lease
Agreement shall continue in effect whether or not Lessee shall have
apandoned the Leased Premises. In such avent, Lessor shall be
entitled to enforce all of Lessor’s rights and remedies under this
Lease Agreement, including the right to recover rent and all other
sums payvable under this Jlease Agreement as they become due
hereunder.

(dy -- Lessor‘s Right to Sue —- Lessor shall have the right
to collect from Lessee the rents and damages provided for above by
sult or suits or proceedings brought from time to time on one or
more occasions without Lesscor being cobligated to wait until the
expiration of the term, or if this Lease Agreement is terminated,
the date on which such expiration would have occurred.

(e} -— Lessor’s Right to Perform -- If an Event of Default
shall have occurred with respect to any payment required to be made
by Lessee {other than payment of rent) or with respect to any other
obligations of Lessce under this lease Agreement, Lessor may, but
shall not be obligated to, make such payment or, on behalf of
Lessee, expend such sum as may be reasonably necessary to perform
such obligation. All sums so expended by Lessor with interest
therecn at the lower of 10% per annum oxr the highest rate allowad
by law from the date of such Event of Default shall be repaid by
Lessee to Lessor on demand. No such payment or expenditure by
Lessor shail be deemed a waiver of such Event of Default nor shall
it affect any other remedy of Lessor by reason of such Event of
Default.

{f) —— Common Carrier Duties —-- If an Event of Default shall
have occurred, anything in this Lease Agreement te the contrary
notwithstanding, Lessor may enter the Leased Premises and assume
all common carrier duties (including but not limited to the
provision of freight service and dispatching), regardless of
whether or not this Lease Agreement has been terminated.
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SECTION XX

SURRENDER OF PREMISES

SECTION 20.01 ~- Surrender of Ieased Premises -- Upon
termmination of this Lease, lLessee, without furthar notice, shall
deliver up to Lessoxr possession of the Leased Premises. Lessee

shall, to the satisfaction of Lessoxr, restore the Leased Premiges,
including removal of Lessee’s trade fixtures and non-track
improvements installed by Lessee and any removal of hazardous
substances as required by Section 9.04 heretofore. Furthermore,
Lessee shall not remove any Track and Track Support Structures or
any other Iimprovements made by Lessee unless Lessee obtains
Lessor’s written authorization to remove said improvements upon the
Leased Premises (said authorization must be executed by an cfficer
of Lessor}. In the event of such failure or refusal of Lesses to
surrender possession of the Leased Premises, Lessor shall have the
right to reenter the Leased Premises and remove therefrom Lessee
and any other person, firm, or corporaticn claiming by, through, or
under Lessee.

Upon the failure or refusal of Lessee to remove the
improvements and all personal property from the Leased Premises and
restore the Leased Premises, at the option of Lessor, said
improvements and personal property shall become the scle property
of Lessor or Lessor may remove the non-railroad improvements and
any personal property at Lessee’s expense and Lessee shall
reimburse Lessor upon demand for expenses of removal/restoration
within thirty {30} days cf demand,

SECTION XXI

MISCELLANEOUS

SECTION 21.01 -~ Entire Agreement -- This Lease Agreement
containg the entire agreement betwsen the parties and supersedes
all prior oral or written agreements, commitments, or understanding
with raspect +to the matters provided for hexrein, and no
modification of this iease Agreement shall be binding upon the
party affected unless set forth in writing and duly executed by the
party to be charged.

SECTION 21.02 —- Notices -- All notices, demands, reguests,
or other communications which may be or are required to be given,
served or sent by either party to the cother pursuant to this Lease
Agreement shall be in writing and shall be deemed to have been
properly given or sent:

(a) If intended for Lessor, by mailing by registersd or

certified mail, return receipt requested, with postage prepaid,
addressed to Lessor at:
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Managing Director - Plant Rationalization
Southern Pacific Transportation Company
Southern Pacific Building

One Market Plaza

San Francisco, CA 94105

Wwith a copy to:

Director-Contract & Joint Facilities
Sputhern Pacific Transportation Company
1860 Lincoln Street, 12th Floor

Denver, CO 80295

Vice Prasident, Real Estate

Southern Pacific Transportation Company
One Market Plaza, Room 870

San Francisco, CA 94105

(b} If intended for Lessee, by mailing by registered or
certified mail, return receipt requested, with postage prepaid,
addressed to Lessee at: :

President

SWKR Operating Co., Inc.

8687 Last Via de Ventura #310
Scottsdale, AZ 85258
Attention: Mr. Lynn T. Cecil

SECTION 21.03 —-— Receipt of Notices -~ Each notice, demand,
request or communication which shall be mailed by registered or
certified mail to either party in the manner aforesaid shall be
deemed sufficiently given, served or sent for all purposes at the
time such notice, demand, request, or communication shall be either
received by the addressee or refused by the addressee upon
presentation. Either party may change the name of the recipient of
any notice, or his or her address, at any time by complying with
the foregoing procedure.

SECTION 21.04 —— Binding -- This Lease Agreement shall be
binding upon and inure to the benefit of Lessor and Lessee, and
shall be binding upon the successors and assigns of Lessor and
Lessee, subject to the limitations hexeinafter set forth. Lessee
may not assign its right under this Lease Agreement or any interest
therein, or attempt to have any other person assume its obligations
under this Lease Agreement, without the prior written consent of
Lessor, which consent may be withheld in Lessor’s sole discretion.
Prior to any proposed assignment, Lessee shall secure any necessary
approvals of the ICC and such other regulatory approvals as may be
then required. Nothing in this Section 20.04 shall affect Lessoxr’s
right to terminate this Lease Agreement pursuant 0O Section
14.01(b)(2). Lessee may not admit, sub lease, assign or otherwise
allow unto the Leased Premises any person or entity providing xrail
transportation services without prior written consent of Lessor and
such consent may be withheld at Lessor's sole discretion.
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SECTION 21.05 -- Interpretation -- If fulfillment of any
provision hereof or any transaction related hereto shall invelve
transcending the limit of wvalidity prescribed by law, then the
obligation to be fulfilled shall be reduced to the limit of such
validity; and if any clause cor provision herein contained operates
or would prospectively cperate to invalidate this Lease Agreement
in whole in part, then such clause or provision only shall be held
ineffective, as though not herein contained, and the remainder of
this Lease Agreement shall remain operative and in full force and
effect,

SECTION 21.06 —- Headings -- Section and paragraph headings
are inserted for convenience only and shall not affect any
construction or interpretation of the Agreement.

IN WITHESS WHEREQF, the parties have caused this Lease Agreement {o
be executed in duplicate as of the day and year first herein
written.

SOUTHERN PACIFIC TRANSPORTATION COMPANY

By CUINNL

( "J.A. HOLM
(TITLE)__ NV Whnay Kesmpces

SWKR QPERATING CO., INC.

.......

R -—.- -

T /f Ly ooy
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AGREEMENT FOR
PURCHASE OF RAILROAD ASSETS OF
SWKR OPERATING CO., INC.
AND
SAN PEDRO RAILROAD OPERATING COMPANY, LLC

This Agreement is enfered into as of this 24th day of October 20.03, between SWKR

"OPERATING CO., INC., an Arizona corporation (hereinafter referenced as “Seller”), and SAN

PEDRO RAILROAD OPERATING COMPAN‘S%, LLC, an Arizona LLLC (hereinafter referenced
as “Buyer”).

WHEREAS, Seller desires to sell and convey to Buyer, on the terms and conditions set
forth in this Agreement, any and all of Seller’s interests, including without limitation owned
interests and leaseholds, in the rail line and right-of-way segmehts located in the State of
Arizona, and lying between MP* N-1033.008 at or near Benson and the end of the Line at MP NA
1106.7, and between MP NB 1085.13 to MP NB 1090.40, together with the right to conc_luct rail
freight transportation business upon the operating line segments thereof, and the abandonment
rights, the salvage rights and/or any remaining operating rights as to the non-operating segments,

" and certain other rights, obligations and assets as specified in this Agreement; and

WHEREAS, Buyer desires to purchase, pursuant to the terms and conditions set forth in
this Agreement, Seller's interest in thesza same assets, the right to conduct rail freight
transportation busineés upon the operating line segments thereof, and the abandonment riglits,
the salvage‘rights and/or any remaining opérating rights as to the nm;-operating segments, and
certain other assets, rights and obligations as specified in this Agreement.

NOW THEREFORE, Buyer and Seller agree as {ollows:

1. DESCRIPTION OF ASSETS SOLD.
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(@)  Seller shall convey to Buyer, by a Quitclaim Deed delivered to Buyer on
the date of Closing, all of Seller's right, title, and interest iﬁ and to all real estate, structures,.
improvements, fixtures, and appurtenances located on and along the following rail line segments
(together, the “Rail Lines™):

(1) MP N 1040.15 to MP. N 1041.32 (near Curtiss)‘ acquired by Seller
by quitclaim conveyance from Southern Pacific Transportation Company (“Southern Pacific”);

(i)  MP N 1041.32 to MP NA 1071.16 acquired by easement by Seller
from Southern Paciﬁé; |

(ui) MP NA 1071.16 to MP NA 1097.3 (near Paul Spur), including all
real property located in Naco, AZ, acquired by Seller by quitclaim conveyance from Southern
Pacific;

(iv) MP NA 10973 to MP NA 1106.7 (the “Douglas Segment”)
acquired by Seller by quitclaim conveyance from Soqthem Pacific; and

(v - MP NB 1085 ..13 to MP NB 1090.39 (the “Bisbee Branch”)
acquired by easement. from Southern Pacific.

The conveyance of the | Rail Lines, including without limitation segments both
abandoned, rail-banked, or pending abandonment, shall be accomplished by execution and
delivery of a Quitclaﬁn Deed, substantially in the form set forth in Exhibit “A” attached hereto.
The conveyance shall incIudé all of Seller’s right, title and interest in and to all real estate located
along the Rail Lines, including without limitation fee interests, easements, ri_ghts of way, leases,
and minerals and wé'ter rights over, under, across, and attributable to the real property interests.
The Buyer écknowledges the reservations of minerals and water rights inter;?,sts in the Southern

Pacific quitclaim conveyance to Seller.
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(b)  Seller's conveyance to Buyer of the Rail Lines shall also include all
structures, facilities, fixtares, leascholds, appurtenances, and other improvements located on or_
appurtenant to the Rail Lines.

{c) Except as set forth in Section 1(d), Seller shall convey to Buyer, on the
date of Closing, by delivering to Buyer on the date of Closing a Bill of Sale substantially in the
form set forth in Exhibit “B” attached hereto, all of Seller's right, title, and interest in and to gll
fixtures and articles of personal property attached to the Rail Lines, including without limitation,
all rail, ties, spikes, tie plates, rail anchors, wires, switches, turnouts, crossovers, pipes, conduits,
bridges, culverts, signaling equipment, and other supporting structures, ballast, track materials,
and other fixtures and personai property that contribute to the structure of the rail track, as well
as supplies, tools, part inventories, maintenance equipment on wheels and radios that, on the date
of the Closing, are not improvements that constitute the Rail Lines, but which then are present on
the real property comprising the Rail Lines, as well as all uninstalled rail and other track material
(collectively, the “Track”).

(d) Seller's conveyance to Buyer by Bill of Sale shall also include two SW-
1200 locomotives: AZER #1501 (currently utilized in routiné operations) and AZER # 25 (leased
to Apache Nitrogen), and other tangible personal property listed on Exhibit “C”, all of which the
Buyer has inventoried and accounted for at the time of Closing, (all items deécribed in this
provision being collectively referred to as the “Tangible Personal Property™). The -Tangible
Personal Property does not include three (3) specific railcars (#SWKR 683, SWKR 685 and
SWKR 2692) to be relocated from the Rail Lines or Leased Portion within six (6) months after

Closing.
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{e) Seller shall assign to Bﬁyer all of Seller’s rights and interests under that
certain . Lease, by and between Seller and Union Pacific’s bredecessor, Soﬁthern Pacific.
Transporfation Company, dated January 31, 1995 (t_hé “‘UP Lease™), which UP Lease pertains to
Seller’s operati;)ﬁs of the Curtiss Segment, located between MP N 1033.008 (at or near‘ Benson}
and MP N 1040.15 (ne& Curtiss)._ Effective 12:01 a.m. on the day after .the date of Closing,
Buyer shall become responsible for, and assume the Selier’s obligations under, the UP Lease,
except with respect to such obligations and respohsibilities arising after the date of Closing as a
result of acts, omissions or circumstances occurring on or prior to the date of Closing (which
;)bligations and responsibilities shall remain with Seller). The right-of-way comprising the
Curtiss Segment and subject to the UP Lease is hereinafter sometimes referred to as the “Leased
Portion.” Union Pacific’s consent to the assignment of the UP Lease by Seller and the
assumption of the UP Lease by Buyer, shall be accomplished by execution and delivery of the
Consent and Agreement subgtantially in the form set forth in Exhibit “D” attached hereto.

| €3] Seller shall also assign to Buyer, effective at 12:01 a.m. on the day after

- the date of Closing and subject to all terms and conditions set forth in this Agreement, the
following: |

(i) those certain license and interchange agreements with Union

Pacific relating to the interchange of railcars upon right-of-way owned by Union Pacific,

between MP 1032.40 and MP 1033.42 (at or near Benson); and Buyer shall become responsible

| for, and assume the Seller’s obligations under, such license and inferchange agreements, except

with respect to obligations and responsibilities incurred or accruing on or prior to the date of

Closing (which obligations and responsibilities shall remain with Seller); and
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(i)  all other agreements of Seller relating to railroad operations on the
Rail Lines, the Leased Portion or the Track, including the UP Lease (the “Contracts™), which
Contracts are listed upon and assigned by virtue of, that certain Assignment and Assumption of
'Coﬁtracts document substantially in the form set forth in Exhibit “E” attached hereto. The
Contracts include without limitation all operating agreements, freight transportation contracts,
licenses, contracts, commitments and understandings with governmental agencies, car leases,
contracts with customers relating to railroad operations, machinery and equipment warranties
and service contracts, permits and licenses. Buyer shall accept the assignment of all such rights
and obligations in accordance with their terms and the terms of this Agreement, and Buyer shall
become responsible for, and assume the Seller’s obligations under, such Contracts, excep.t with
respect to obligations and responsi.bili.tie-s incurred or accruing on or prior to the date of Closing
(which obligations and responsibilit.ies shall remain with Seller).
If any Contract is related to the Rail Lines, t.he Leased Portion or the Track and is not

identified in Exhibit “E” (an “Unidentified Contract”™), Seller shall provide to Buyer a copy of

any such Contract immediately upon locating it; provided, however, that Buyer shall have the |
right to reject assurnptibn of an Unidentified Contract if such contract (w) relates to services
fully rendered or goods delivered prior to Closing, but with payment obligations remaining or
due after Closing; (x) will unreasonably interfere with Buyer’s ability to perform rail freight
service over the Rail Lines or the Leased Portion; (y) creates indemnification liability on the part
of the Buyer (other than in the ordinary course), or (z) requires paymeﬁt(s) by the Buyer in
exo;ess of One Thousand Dollars ($1,000) per year. It is the intent of both Seller and Buyer that
all assignments related to the Rail Lines and the Leased Portion shall be effective at 12:01 a.m.
on the day immediately following the date of Closing, except for the assignment of an
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Unidentified Contract which shall become effective when delivered to the Buyer (unless Buyer
rejects assumption of such Unidentified Contract pursuant to Section 1(f)(ii)). B
(g)  Seller shall deliver to Buyer at Closing the following:

all customer lists, technical information and data, authorizations and regulatory approvals, and
all other files related to the operations of the Rail Lines and the Leased Portion (collectively, the
“Intangible Personal Property™).

| (h)  Seller shall also delliver to Buyer at Closing all existing property records,
tax and assessment recdrds, valuation maps, data and information related to railrc;ad operations,
including, wifhout limitation, inventory records, vendor lists, customer lists and records (the
| “Records™). |

) Seller shall cause its affiliate, San Pedro Trails, Inc. (x) to convey to Buyer

any and all of the right, title and int;erest of San Pedro Trails Inc. in and to that segment of the
Rail Lines between MP NA 1055.8 (near Charleston) and MP NA 1106.7, by delivery to Buyer
of (A) a. Quitclaim Deed (with respect to real property interests), and (B) a Bill of Sale {with
respect to fixtures and personal property), each in a form reasonably acceptable to Buyer, and (y)
to convey to Cochise Trails, LLC all of the right, title and interest of San Pedro Trails, Inc. in
and to|tha.t certain Amended and Restated Interim Trail Use Agreement, dated Septerhber 9, -
2003, attached hereto as Exhibit M, by delivery to Buyer of an Assignment and Assumption
Agreement, substantially in the form of Exhibit “N”, attached hereto (the “Trail Assignment
Agreement”).

2. CONSIDERATION FOR THE SALE.

(a) Purchase Price. The aggregate consideration (the “Purchase Pﬁce”) to be
paid by Buyer for the Rail Lines, the Leased Portion, the Track, the Contracts, the Tangible
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. Personal Property, the -Intangiblc; Personal Property, and all the other personal property, rights
and interests to be conveyed by the Seller and San Pedro Trails, Inc. hereunder (together, the
“Assets”) shall be TN

‘tbe “Purchase Price”).

(b) Terms of Payment. The Purchase Price shall be paid by Buyer to Seller in

the following manner: (i) — shall be paid by wire transfer

received by Seller at Closing (the “Cash Consideration™; and (ii) a short-term purchase money

note (due and payable December 30, 2003), to be delivered to Seller at Closing, in the principal
st of A - 1 i
the form of Exhibit “F” (the “Note™), together with a purchase money déed of trust substantially
in the form of Exhibit “G” (the “Deed of Trust”) securing the Note énd encumbering the Assets.

()  Allocation of Purchase Pricg. The Purchase Price shall be allocated

among the assets'to be.acquired according to the Allocation Schedule attached heteto as Exhibit
«11”. The Allocation Schedule shall be binding on Seller and Purchaser as to thewaﬂocation of the
consideration for all purposes, including without limitation federal tax purposes. Neither party
shall allocate the Purchase Price in a manner different from the allocatioﬁ contained in the
Allocation Schedule iﬁ any tax return or other document.

3. ADDITIONAL AGREEMENTS.

ga) Inspections Period. Buyer acknowledges that it has already performed and‘
completed its investigation but, from the date hereof through the date of Closing, Buyer shall
continue to be provided with reasonable access to the Rail Lines, the Leased P01_'tion, the
Tangible Personal Property, the Contracts, the Leases, the Intanéible Personal Property, the
Records, and to the customers, shippers and employees of the Seller's railroad. operations. Buyer
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was provided opportunity and access to all of the properties, valuation maps, books, contracts,
commitments and records pertaining to the railroad operations and abandonment of certain Rail
Line segments for the purpose of satisfying its due diligence requirements.

(b) Confidential Treatmient of Infonnation.r Until this Agreement is fully

perforrped, or if this Agreement is terminated, the parties hereto and their representatives shall
hold in confidence all data and information obtained with respect to the other party or its
business, and shall not use such data or information or disclose the same to others, except such
data or information as is necessary to conducthuyer's inspections, fo transfer and properly
transition the Rail Line operations, or as otherwise required by law. In the event this Agreement
is terminated, each party shall promptly return to the other(s) any statements, documents,
schedules, exhibits or other written information obtained from them in connection with this
Agreement, and shall not retain any copies thereof.
(é) Abandonment and Pending Abanddnment. The parties acknowledge and

" understand that various segments of the Rail Lines.ha've'been abandoned, rail-banked, or are
pending agandonment apprbval, as follows:

(i)- The Charleston Segment, between MP N 1040.15 (at or near
Curtiss) to MP NA 1055.8 (near Charleston) is pending abandonment a;

(i) The segment of the Rail Lines from MP NA 1055.8 (near
Chaﬂestdn) through the end of the Lin;-*: at MP NA 1106.7, together with the Bisbee Branch, have
received regulatory authority for abandonment, the track has been removed from the Bisbee
Branch, and Seller has consummated the abandonment with respect to the portion of the Rail

Lines between MP NA 1106.5 and MP NA 1106.7; and
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(iii)  The segment of Rail Lines from MP NA 1055.8 (near Charleston)
to MP NA 1106.5 is currently the subject of the Trail Use Asset Agreement with San Pedro.

Trails, Inc.

(d)  Storage of Railcaré. Buyer agrees to permit the three (3) railcars,

referenced in Section 1(d), to be stored on the Rail Lines or Leased Portion for a period of up to
six (6) months after. Closing; provided. that Seller agrees that (i) Buyer shall choose the
location(s) for storage and may change those location(s) from time to time, and (ii) for the period
of time during which the three rail cars described above remain on the Rail Lines or Leased
Portion, Buyer shall not be liable for any damage to or loss of those cars from any cause
whatsoever, except if such damage, destruction or loss directly results from the Buyer’s gross
negligence or willful misconduct. Buyer agrees to grant to Seller free storage for these railcars
during that period of time. If Seller does not relocate the three rail cars within six months after
Closing, the Buyer may (but is not obligated to) traﬂsfer such rail cars to any interchange point of
a rail affiliate of Seller at Seller’s sole cost and expense, and Buyer shall have no liability for any
damage, destruction or loss to such rail cars arising out of or in connection with such transfer.

4. GOVERNMENTAL APPROVALS.

(a) STB Authority. Buyer represents that Buyer is not a “rail carrier” within

the meaning of 49 U.S.C. § 10102(2). On or before the day following execution of this
Agreement, Buyer, at its sole expense, shall prepare and file such documents as may be required
to secure approval, or exemption from approval, of the regulated aspects of this transaction by
the Surface Transportation Board of the United States Department of Transportation (“STB”), as
appropriate. Buyer shall make all reasonable efforts to obtain this approval or exemption in a
timely fashion. The Seller hereby agrees to cooperate and, if necessary, affirmatively support
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any exemption or application that Buyer may file with the STB for authority to acquire and/or

operate the portion of the Rail Lines and the I.eased Portion regulated by the STB.

(b)  Pending Abandonment: The parties acknowledge that on July 17, 2003,

Seller filed with the STRB a petition to abandon the portion of the Rail Lines from MP N 1040.15
to MP NA 1055.8 (the "Pending Abandonment Line"). Seller covenants that if the STB grants
Seller authority to abandon the Pending Abandonment Line, Seller will not consummate the
abandonment of that line. Seller further covenants that:

(1) Seller shall immediately notify Buyer (both orally and in writing)
if Seller receives an offer of financial assistance pursuant to 49 C.F.R Part 1152.27 ("OFA") with
respect to tﬂe Pending Abandonment Line, or any inquiries ‘regarding an OFA; (ii) if more than
one OFA _is filed with the STB with respect to the Pending Abandonment Line, and one such
OFA is filed by Buyer, (x) Seller shall select Buyer as the offeror with whom it wishes to
transaction bus‘iness, pursuant to 49 CFR § 1152.27, and (y) thé Seller and Buyer shall execute .
and consummate the sale of the Pending Abandonment Line on the same terms as set forth in this
Agreement, with the sole consideration for the sale of the Pending Abandonment Line being the
consummation of this Agreement; and (iii) if an interim trail use request in filed with respect to
the Pending Abandonment Line prior to the date of Closing, Seller shall timely reply that it is not
interested in negotiating a trail use agreement for that line.

(c) Trail Use.

(1) Buyer shall cause Cochise Trails, LLC to execute, and Seller shall
cause San Pedro Trails, Inc. to execute, the Joint Notice of Intent to Substitute Trail Users,
pursuant to 49 CF.R. § 1152.29, substantially in the form of Exhibit “O” attached hereto (the
“Joint Notice of Intent”). The parties hereto intend that the Joint Notice of Intent will be filed
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with the STB on or after the date of Closing. It is the intent of the parties hereto that the Joint -
Notice of Intent will result in (x) a tranéfer to Cochise Trails, LLC of any and all rights of San_
Pedro Trails, Inc. as a trail user with respect to the segment of Rail Lines from MP NA 1055.8 to
MP NA 1106.5 (the “Rail-Banked Lines”), and (y) the replacement of San Pedro Trails, Inc. by
Cochise Trails, LLC as the trail user with respéct to the Rail-Banked Lines. Seller agrees to
cause San Pedro Trails, Inc., and Buyer agrees to cause Cochise Trails, LLC, to make any such
other filings, and take any other reasonable steps, necessary to effect such transfer and
substitution.

(ii)  Seller agrees to fully. support the Joint Notice of Intent, and shall not in
any manner (dire?:tly or indirectly) take any adverse position to the transfer of trail use rights and
the substitution of trail users, as -deg-cribed in Section 4(c)(i) hereof. Upon request of Buyer,
Seller shall take all reasonable stei)s necessary to show Seller’s support for such transfer and

substitution, including without limitation filing with the STB any appropriate supporting

documents.

5. REPRESENTATIONS AND WARRANTIES.
(a) Seller hereby repreéents and warrants to Buyer, and Buyer's successors
and assignees, as of the date of this Agreement and as of the date of Closing:
(1) Seller is a corporation duly organized, validly existing, and in good
standing under the laws of the State of Arizona.
(i1) Seller has the corporate power and authority to enter into this

Agreement and any instruments and agreements contemplated herein to be executed by it
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(“Related Agreements™) and carry out its obligations under this Agreement and the Related

Agreements.

-

(ili) The execution, delivery and perfonna.ncé‘of this Agreement and
the Related Agreements, and the consummation of the transactions contemplated hereby and
thereby, have been duly authorized and approved by all necessary corporate actions of Seller,
and no further corporafe proceedings of Seller are required to complete the transactions covered
by this Agreement.

(iv)  All of Seller's obligations set forth in this Agreement and the
Related Agreements constitute legal, valid and bindiﬁg obligations of Seller which are
enforceable against Seller in accordance with their terms, excepf to the extent enforcement may
be limited by bankruptcy, insolvency or reorganization law.

(v)  There is no provision in the Certificate of Incorporation or By-
Laws of Seller (or any afﬁliate of Seller) which prohibits the execution or delivery of this
Agreement or the Related Agreemeﬁts or consummation of th_e t.ransactions cévered by this .
Agreement or th.e. Related Agreements. The execution or deliveryiof this Agreement or the
Related Agreements, and the consummation of thé transactions ‘covered by this Agreement or the
Related Agreements will not, to Seller’s knowledge, result in any violation or default under any
judicial or administrative judgment, order or decrees, any law, regulation or ordinance, any note,
bond, mortgage or indenture, any license, permit, agreement or lease, or any other instrument or
obligation to which Seller (or any affiliate of Seller) is a party or is a otherwise bound or to
which the Assets may be subject.

(ﬁ) The negotiations related lto this Agreement have been handled by
Seller on its own behalf, without intervention of any agent or other person, so that no party has a
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valid claim on this basis for any finder's fee, brokerage commission, or other similar payment in

connection with any of the transactions included in this Agreement.

(vii)  Seller has duly filed with the appropriate agencies of the United
States, the State of Arizona, and appropriate lpcal governments or political subdivisions within
that State, all tax returns and reports required to be-ﬁled, which tax returns were correct and
coﬁxplete in all material respects. |

(viii) As of the date hereunder, there is no pending or, to Seller’s
knowledge, threate_:ned litigation or arbitration proceeding, or admini;trative proceeding or
ihvestigation, against or affecting the Assets or Seller’s operations over or related to the Rail
Lines or Leased Portion, the result of which. in the case of threatened proceedings or

.investigations fofeseeably would materially adversely affect Buyer’s ability to conduct rail
freight transportation operations over the Rail Lines or Leased Portion following the date of
Closiﬁg.

(ix) Seller has :received no written notice of any pending or threatened
civil, criminal, or administrative actions with respect to any hazardous or toxic substance on or
adjacent to the Rail Lines or the Leased Portion.

(x) The financial records, data and information provided to Buyer as to

the operations of the Rail Lines are accurate, and fairly reflect the information intended to be
stated therein.

(xi) No consent, approval, order or authorization of, or registration,
declaration or filing with, any court, administrative agency or commission or other governmental
entity, authority or instrumentality, or any third party (except for Union Paciﬁcj, is required to be
obtained or made by or with respect to Seller in connection with the execution and delivery of

F199333\002umwPurchaseAgreement10.24.03.doc

13



this Agfeement or the Related Agreements or the consummation by Seller of the transactions
contemplated hereby or thereby, other than any required exemptions or approval by the STB of
the transactions contemplated by the Agreement. |

(xi})  (A) No affiliate of Seller, except for San Pedro Trails, Inc., has any
right, title or interest in any of the Assets, and (B) during the four (4) month period prior to the
date of this Agreement, Seller did not convey any assets or interest in the Assets of Seller to any
affiliate of Seller.

(xiii)  Seller has received no notice of défauit as to the UP Lease or any
Contract, and to Seller’s knowledge, the UP Lease and each of the Contracts are in full force and
effect. Copies of each of the Contracts have been provided by Seller to Buyer, as requested by
Buyer, and no agreements have been withheld by Seller on account of confidentiality clauses or

otherwise.

(xiv) To Seller’s knowledge,_ there are no underground storage tanks

located on the Rail Lines.

(xv) Since January 7, 2002, to Seller’s knowledge, there has been no
release of reportable quantities of a Hazardous Material on or about the Assets.

(xvi) To Seller’s knowledge, Seller has received no written notice of
material violation of any applicable law, regulation or ordinance with respect to the Rail Lines,
Track, and Leased Portion, or its operations thereon.

(xvil) To Seller’s knowledge, Seller has not granted to any third party,
from or after January 7, 2002: (A) the right to conduct railroad operations over all or any portion
o-f the Rail Lines or Leased Portion, (B) the right to price ﬁafﬁc moving to or from stations on
the Rail Lines or Leased Portion (whether or not such traffic is treated as in the account of Seller
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or a third party), or (C) the right to acquire an interest in all or any portion of the Rail Lines or

Leased Portion.

(x{riii) Attached as Exhibit “L” hereto is a month by month car count for
traffic handled on the Rail Lines in 2003, broken down by commodity, andkannual figures for
2001 and 2002, with each figure broken down by commodity.

The representations madé to “Seller’s knowledge” in subsections 5(a)(viii) and
(xiit) through (xvii) are made to the actual knowledge of Seller’s General Manager, Tanya Cecil,
apd of RailAmerica, Inc.’s Senior Vice-President with supervisory authority over Seller, Thomas
Schlosser. In addition, “Selier’s knowledge™ shall be deemed to include the actual knowledge of
RailAmerica, Inc.’s Vice-President—Contracts, Sandy Franger, as to the representations made in
subsections 5(a)(xiii) and (xvii) and RailAmerica, Inc.'s Senior Vice President & General
Counsel, Scott Williams, as to the representations made in subsection 5(a)(xvi).

{b) Buyer hereby represents and warrants to Seller, and Seller's successors and
assignees, the following facts as of the date of this Agreement and as of the date of Closing,
except where specifi'caﬂy noted to be as of the date of Closing only:

(0 Buyer is a limited liability company duly organized, validly
existing and in good standing under the laws of the State of Arizona.

(ii)  Buyer has all requisite company authority ’ﬂ-) purchase Seller's
ﬁghts and properties whicﬁ are conveyed to Buyer by this Agreement; to enter into this
.Agreement; as of the date of Closing only, to conduct rail freight transportation businf;ss on the
portion of the Rail Lines and Leased Portion over which common carrier rail operations are
performed by Seller as of the date of the Agreement; and to perform all of Buyer's obligations

under this Agreement.
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(iii)  The execution, delivery and performance of the Agreement and all
Related Agreements and the consummation of the transactions. contemplated hereby and thereby
have been duly authorized and approved by .all necessary company actions of Buyer, and no
further company proceedings of Buyer are required to éomplete the transactions covered by this
Agreement. |

(iv)  All of Buyer’s obligations set forth in this Agreement and the
Related Agreements constitute legai, valid and binding obligations of Buyer which are
enforceable against Buyer in accordance with their terms, except to the extent enforcement may
be limited by bankruptey, insolvency or reorganization law.

(v)  There is no provision in the Articles of Organization or Operating
Agreement of Buyer which prohibits the execution or delivery of this Agreement and the Related
Agreements or consummation of the transactions covered by this Agreement or the Related
Agreements. The execution or delivery of this Agreement or the Related Agreements, and the
consummation of the transactions covered by this Agreement or the lRelated Agreements will
not, to Buyer’s knowledge, result in any violation or default under any judicial or administrative
judgment, order or decrees, any law, regulation or ordinance, any note, bond, mortgage or
indenture, any license, permit, agreement or lease, or any other instrument or ol.Jligation to which
Buyer (or any affiliate of Buyer) is a party or is a otherwise bound.

(vi) The lnegotiations related to this Agreement have been handled by
Buyer on its own behalf, without intervention of any agent or party, and in such manner as not to
give rise to any valid claim by any party for any ﬁnder‘s fee, brokerage comrnissiorll, or other

similar payment in connection with any of the transactions included in this Agreement.

FA99333\002¢rmwPurchaseAgreement10.24.03.doc

16



(vi) Except to the éxtent that Buyer files any exemption or application
with the S;rB for authority to acquire and operate all or a portion of the Rail Lines and Leased
Portion, as of the date hereof, to Buyer’s knowledge, there is no pending or threatened litigation
or arbitration proceeding, or administrative proceeding or investigation against or affecting
Buyer’s rights to conduct rail freight operations over the Rail Lines and Leased Portion.

(viil) No consent, approval, order or authorization of, or registration,
declaration or filing with, any court, administra-tive agency or commission or other governmental
entity, authority or instrumentality, or any third party, is required to be obtained or madé by or
with respect to Buyer in connection with the execution and delivery of this Agreement or the
Related Agreements or the consummation by Buyer of the transactions contemplated hereby or

thereby, other than any required exeniptions or approval by the STB of the fransactions

contemplated by the Agreement.‘
6. LIABILITY AND INDEMNITY.

(a}  Cooperation in Defense. Except where the interests of the Buyer and

Seller are adverse to each other, Buyer and Sellér agree that, for four (4) years following the date
of Closing, they will cooperate as reasonably necessary in defense of any claim, demand,

investigation or litigation arising out of Seller's or Buyer's ownership or operations upon the Rail

Lines or Leased Portion.
(b) Definitions.

)] In this Agreement, the term “Losges” shall include all costs,
expenses, fees or liabilities of, or in any way rélated to: (A) any violation of law, regulation or
ordinance, (B) any damage to (or loss or destruction of) property, the environment or natural
resources, (C) any bodily injury or death of any person, or (D) the breach of any, contract,
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including this Agreement or Related Agreements. “Losses” shail include, but not be limited to,
all costs of claims, activities in response to enforcement, costs of investigation, remediation and
monitoring, damages, judgments, awards, orders, decrees, payments, fines, penalties;
assessments, court costs, and reasonable aﬁoﬁeys’, consultants’ and expert witnesses’ fees, and
shall include cost recovery or contribution claims made pursuant to Environmental Law (as
defined in Section 6(b)(iii) hereof).

(1)  In this Agreement, the term “Hazardous Material” shall mean any
material or substance that: (A) is characterized as a “hazardous waste,” “hazaraous material,”
“hazardous substance,” “pollutant,” “contaminant” or is regulated under any Environmental
Law, including without limitation the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, as amended, the Federal Water Pollution Control Act, as amended, the
Hazardous Materials Transportation Uniform Safety Act of 1990, as amended, the Federal
Iﬁsecticide, Fungicide, or Rodenticide Act, as amended, Clean Air Act, as amended, and
RCSOUI;CG Conservation and Recovery Act, as amended, and analogous state and local laws; (B)
contains gasoline, diesel fuel or other petrolenm products or products containing petroleum
hydrocarbons or volatile (;‘urganic compounds; (C) contains polychlorinated biphenyls (“PCBs”)
or asbestos or urea formaldehyde foam insulation; or (D) contains or emits radioactive particles,
waves or material, including without limitation radon gas.'

| (iii) In this.Ag;reement, the term “Environmental Law” shall mean any
law, fegulation, ordinance or order relating to the pollution or protection of the environment,
including without limitation those laws, regulations, ordinances and orders addressing injury to
or protection of real and personal property or human health, as such matters are related to the
protection or pollution of the environment.

F98333002urmwPurchaseAgreement10.24.03.doc

18



(c) - General Liability and Indemnity.

(i) Seller's General iiabilig and Indemnity. Except as provided in.
Subparagraph {(d) of this Section (environmental liability), Seller shall be responsible for, and
shall indemnify, defend and hold harmless Buyer (including its successors and assigns), its
parent corporations, subsidiaries and affiliates, and all (“)f their respective shareholderé, officers,
_ directors, aéents and employees, fully against, all Losses {except to the extent such Losses are
.caused by Buyer), which: .(A) arise out of or in connection with (x) any act or omission by Seller
or San Pedro Trails, Inc. (or their respective share;holders, officers, directors, agents, licensees,
lessees, im;itees or employees) on or.prior to the date of Closing, and (y) the qwnership or’
possession by Seller or San Pedro Trails, Inc. of any of the Assets; or (B) result from any breach
by Seller of any of its representations and warranties set forth in Sections 5(a) and 9 of this
Agreement, or any failure by Seller to perform any of its respective obligations under' this

Agreement or the Related Agreements.

(il  Buyer's General Liability and Indemnity. Except as provided in

Subparagraph (d) of this Section (environmental liability), Buyer shall be responsible for, and
shall indemnify, defend and hold harmless Seller (including its successors and assigns), its parent
corporations,' subsidiaries and affiliates, and all of their respectivé sharcholders, officers,
directors, agents and employees, fully agair_lst, all Losses (except to the extent such Losses are
caused by Seller), which: (A) arise out of or in connection with (x) any act or omission by Buyer
(or its shareholders, officers, directors, ag'ents, licensees, lessees, invitees or employees) after the
date of Closing, and (y) the ownership or possession by Buyer of any of the Assets, or (B) result

from any breach by Buyer of any of its representations or warranties set forth in Section 5(b) of
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this Agreement, or any failure by Buyer to perform any of its obligations under this Agreement

or the Related Agreements.

(d)  Environmental Liability and Indemnig..

(i)©  Buyer's Acknowledgments with Respect to the Rail Lines. Buyer
acknowledges that Seller has provided Buyer with access to inspect the Rail Lines and Leased
Portion. Buyer further acknowledges that Seller makes only those representations and warranties
to Buyer concerning the existence of Hazardous Material on or near the Rail Lines or Leased
Portion, or compliance with any statutes, ordinaﬁces, rules, regulations, orders or decisions with
regard to Hazardous Material on or near the Rail Lines or Leased Portion, which are expressly
set forth in Section 5(a) of this Agreement.

(i)  Seller's Environmental Liability and Indemnity. Notwithstanding

any other liability or indemnification provision in this Agreement, Seller shall be responsible for,
and shall indemnify, defend and hold harmless Buyer (i'néluding its successors and assigns), its
parent corporations, subsidiaries and affiliates, and a;ll of their respective shareholders, ofﬁ(;ers,
directors, agents and employees, fully against, Losses incurred due to any claim, demand,
litigation, fine, judgment, order or governmental investigation, where such Losses:

I arise out of or in connection with: (x) the violation. by
Seller or Seller’s predecessor in title of an Environmental Law affecting the Assets, which
violation occurs on or prior to the date of Closing; (y) the release, use, transport, storage or
disposal of a Hazardous Material by Seller or Seller’s predecessors in title on or prior to the date
of Closing from, on, at or affecting any of the Assets; or (z) breach by Seller of any of its
representations or warranties in Section 5(a) of this Agreement relating to Environmental Laws
or Hazardous Materials;
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IL result ffom any written claim, demand, litigation, fine,
judgment, order or governmental investigation made, asserted, assessed, imposed or commenced
by a party other than Buyer or any person or entity affiliated with Buyer (a “Claim™), notice of
which Claim is delivered to Seller within two (2) years following the date of Closing; and

HI.  result from Claim(s) for‘ indemnification that exceed

$50,000 in the aggregate in any year (measured from the

date of Closing).

(i)  Buyer's Environmental Liability and Indemnity. - As part of the

consideration for this Agreement, and notwithstanding any other liai)ility or indemnification

provision in this Agreement, Buyer shall be responsible for, and shall indemnify, defend, and

- hold harmless Seller fully against, regardless of any negligence or alleged negligence of Seller,

Losses incurred due to any claim, demand, litigation, fine, judgment, order or governmental

investigation, where such Losses arise out of or in connection with: (x) the violation of an

Environmental Law affecting the Assets; or (y) the release, use, transport, storage or disposal of
a Hazardous Material from, on, at or affecting any of the Assets, ggg-either:-

I were not caused by one or more acts of Seller, or Seller’s
predecessors in title, and such Losses result from a Claim, notice of which is first delivered to
Seller within the two (2)- year period following the date of Closing;

1L result from a Claim, notice of which is first delivered to
Seller more than four (4) years-after the date of Closing; or

III.  result from Claim(s) for indemnification under Section

6(d)(ii) to the extent such Claim(s) do not exceed the $50,000 aggregate per year threshold.
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(e) H -A party seeking indemnmification of a claim (the “Indexﬁnitee”)
's‘hall pror_ﬁptly notify the other party (the “Indemnitor”) in writing of the commencement or
assertion of the claim and provide the Indemnitor with the related process and legal pleadings.

(1) 'Except as otherwise provided in this Section 6(e)(iii), the
Indemnitor shall have the right and obligation at its sole expense, to undertake the defense of all
claims by representatives reasonably chosen by it. The Indemnitee shall have the right, at its sole
cost and expense, to participate in the defense of any claim. The Indemnitor shall not, without
the written consent of the Indemnitee, settle or compromise aﬁy claim or consent to the entry of
any judgment that (A) does not. include as an unconditional term thereof the giving by the
claimant to the Indemnitee a release from all liability in respect to such claim, or (B) obligates
“the Indemmnitee prospectively to take certain actions or to refrain from taking certain actions.

(iii))  If the Indemnitor fails to acknowledge in writing to the Indemnitee
within a reasonable time not to exceed thirty (30) days thg Indemnitor’s indemnification
obligation, and its obligation to defend, with respect to the claim, then the Indemnitee, upon
written notice to the Indemnitor, shall have the right to undertake the defense or settlement of
such claim on behalf of and for the account and risk of the Indemnitor, and the Indemnitor shall
be obligated to indemnify the Indemnitée with respect to the defense, settlement and/or judgment
in connection with such claim.

(iv)  Notwithstanding any provision in this Section 6(e) to the contrary,
the Indemnitor shall not compromise or settle a claim brought against the Indemnitee in the
Indemnitee’s name without providing the Indemnitee with fifteen (15) business days’ prior
written notice of the terms of the settlemeni. The Indemnitee shall have the right to reject any
proposed settlement, in which case the Indemnitor shall not enter into the settlement, and the
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Indemnitee shall bear all cost and expense with regard to the subject claim incurrcd; subsequent
to the rejection, as well as the liability in excess of the amount 6f the rejected proposed
settlement (which rejected settlement amount, and the expenses accrued through the time of the
rejected settiement, shall be borne by the Indemnitor.)
-1 OBLIGATIONS ARE CONTINUING.

The representations, warranties and obligations of Buyer and Seller in this Agreement are
continuing and survive the Closing, and delivery of the Quitclaim Deed and other closing
documents. Terms of continuiné obligations in this Agreement are subject to amendment only
_ 'by a written contract signed by both Buyer and Seller, or their ;:espective successors or peﬁnitted
assignees.

5. INSPECTION AND éoNDITION OF RAIL LINES.

(a) By signing ;chis Agreement, Buyer acknowledges that (i) except as set
forth in Sections 5(a) and 9 of this Agreement, no representation has been made by Seller to
Buyer concerning the state or condition of the Rail Line or Leased Portion, or the age of any
improvements thereon; (ii) Buyer has not relied upon any statement or declaration of Seller, oral
or in writing, as an inducement to entering into this Agreement, other than as stated in this
Agreemeht; and (iii) the sole consideration for execution of this Agreement by Buyer is set forth
in this Agreement.

(b) EXCEPT AT OTHERWISE PROVIDED IN THIS AGREEMENT,
SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY, WHETHER
EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE ASSETS, THEIR
'MERCHANTABILITY OR FITNESS FOR AﬁY PARTICULAR PURPOSE, THE QUALITY

OF THE MATERIAL OR WORKMANSHIP OF THE ASSETS, OR THE CONFORMITY OF
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THE ASSETS TO THEIR INTENDED USES. EXCEPT AS OTHERWISE PROVIDED IN
THIS‘ AGREEMENT, SELLER OFFERS, AND BUYER ACCEPTS, THE ASSETS IN “AS IS,
WHERE IS” AND “WITH ALL FAULTS” CONDITION, AND SUBJECT TO ALL
LIMITATIONS ON SELLER’S RIGHTS, INTEREST, AND TITLE TO THE ASSETS.

9. LIENS AND ENCUMBRANCES.

Seller represents, warrants and covenants that the Assets are, or will be, free and clear of
all mortgages, deeds of trust, and other financial liens as of Closing. The only encumbrances
presently affecting the Assets of which Seller is aware as of the date hereof and as of Closing are
described in the agreements identified in Exhibit “I”, attached hereto. If there is a mortgage,
deed of trust, or other financial lien that exists as of the date of Closing, or that is filed after
Closing but due to work performed or materials delivered prior to Closing, Seller will arrange for
release of the mortgage, deed of trust, or financial lien within thirty (30) days' receipt of notice of
such mortgage or lien.

10. BUYER TO CONSIDER HIRING SELLER'S QUALIFIED EMPLOYEES.

Exhibit “J” contains a list of all active employees of Seller. Buyer shall consider those

employees shown on Exhibit “J” for employment with Buyer; provided, however, any hiring by

Buyer shall be limited to those persons who Buyer, in its sole discretion, determines to be
qualified and néeded for Buyer's operations.
‘1 1. CLOSING.
(@)  The closing of this transaction shall occur by or before October 31, 2003
(referenced herein as “Closing”), unless otherwise extended by the parties..

() At Clesing, Seller shall deliver to Buyer the following documents:
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(i)‘ A sufficient number of original countefparts of executed Quitclaim
Deeds for the Rail Lines, in recordable form and in substantially the same form as the Quitclaim_
Deed attached hereto as Exhibit “A”, to enable Buyer to f";le an original Quitclaim Deed in each
county in which the real property comprising the Rail Lines is located;

(i)  An executed Bill of Sale in the form of the Bill of Sale attached
hereto as Exhibit “B”;

(iii)  Anexecuted Consent and Agreement in the form of Exhibit “D”;

(iv) An executed Assignment and Assumption of Contracts in the form
of Exhibit “E”;

(v) -~ A copy of Seller's Articles of Incorporation and By-Laws and
appropriate corpdrate resolutions authorizing the proposed transaction;

(vi} A Guaranty of the Seiler’s post-closing obligations, including
without limitation, its indemnity obligations pursuant to Section 6 hereunder and Seller’s post-
closing obligations, executed by StatesRail, Inc., a Delaware corporation, substantially in the
form of the Guaranty attached hereto as Exhibit “K”;

(vit) A sufficient number of original counterparts of a Quitclaim Deed,
in recordable form, executed by San Pedro Trails, Inc., pursuant to Section 1(i) of the
Agreement, and (ii) a Bill of Sale executed I-Dy San Pedro Trails, Inc., pursuant to Section 1(i) of
the Agreement;

(1'.riii) The Trail Assignment Agreement, executed by San Pedro Trails,
Inc.; and

(ix) An original Joint Notice of Intent to Substitute Trail Users,

executed by San Pedro Trails, Inc.
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(c) At Closing, Buyer shall deliver to Seller:
i) The Cash Consideration, the Note and the Deed of Trust; _

(iiy A copy of Buyer's Articles of Organization, its Operating
Agreement, and appropriate resolutioqs authorizing the transaction;

(iil)  Anexecuted Consent and Agreement in the form of Exhibit “D”;

(iy) An executed Assignment and Assumption of Contracts in the form
of Exhibit “E™;

(v} ~ The Deed of Trust, substantially in the form of Exhibit “G™;

(vi) The Trail Assignment Agreement, executed by Cochise Trails,
LLC; and

(vii) An original Joint Notice of Intent to Substitute Trail Users,
executed by Cochise Trails, LLC.

(d) The obligations of each party hereto to consummate the transactions
contemplated by this Agreement and the Related Agi‘ec'mehts afe subject to the fulfillment at or
prior to the Closing of each of the following conditions:

(i) The representations and warranties made by the other party in this
Agreement shall be true, complete and accurate, in all material respects, as of the date when
made and as of the date of Closing;

(ii)  The other party performed and complied, in all material respects,
with all agreements, obligations, covenants and conditions required by this Agreement or the
R_e}ated Agreements to be so pe_rformed or complied with at or prior to Closing;

(iii) -The Buyer shalI. have received STB authority to acquire and

operate the Rail Lines and Leased Portion, to the extent such rail lines are regulated by the STB,
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and the authority shall have become effective and shall not be subject to any condition that either

_ party hereto reasonably determines to be unacceptable;

(iv)  On or before the date of Closing, each Exhibit shall have been
appended to the Agreement in a form mutually acceptable to each party.

12.  PRORATION AND EXPENSES OF CLOSING.

Real estate taxes, prepaid rentals, utilities, and other income or fees atiributable to the
Rail Line or Leased Portion interests transferred to Buyer under the terms of this Agreement,
shall be prorated between Seller and Buyer in such manner as to allocate to Seller all income,
taxes and expenses attributable to the Rail Lines and Leased Portion on or prior to thé date of
~ Closing, and to allocate to Buyer all income_, taxes and expenses attributable to the Rail Lines
and Leased Portion after the date of Closing. To the extent practicable, the balance of the.
Purchase Price paid by Buyer to Seller at Closing shall be adjusted based upon this proration. To
the exterit that this proration cannot be computed or completed‘ as of Closing, settlement upon the
remaining prorated items shall be paid, in full, no later than sixty (60} days following the date of
Closing.

Buyer shall bear the expense of any real estate transfer taxes, excise taxes, sales taxes,
and recording fees attributable to the sale, conveyance and assignments governed by this
Agreement. Each party shall pay its bwn_ professional fees and expenses of document
preparation. The estimated 2003 real estate taxes are $114,000. Therefore, the per diem tax is
$114,000/365 days = $312.33. | |

13, TRANSFER OF OPERATIONS.

All rail operations on the Rail Lines and Leased Portion shall be transferred from Seller
to Buyer at 12:01 am. on the day after the date of Closing. Upon fequest by the Buyer, the -
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Seller shall assist Buyer with accounting services for as long as thirty (30) days after Closing in
order to facilitate Buyer’s transition for railroad accounting purposes.

14.  COLLECTION OF REVENUES.

Seller shall submit freight bills or interline ,settlements.for, and shall collect all revenues
due for movements over the Rail Lines or Leased Portion of all shipments moved through the
date of Closing; provided. that Buyer shall be entitled to all revenue attributable to (A) all loaded
inbound cars that have not been deiivered to the ;:ustomerg as of 12:01 a.m. on day after the date |
of Closing; and (B) all Ioaded outbound cars that have not be interchanged to a conmecting
carrier as of-12:01 a.m. on the day after the date of Closing. Seller shall assess and collect all
charges due for all switching services performed on or before the date of Closing. Seller shall
assess and collect all demurrage and miscellaneous charges relating to car supply and other
services performed on or before the date of Closing. Buyer shall assess and collect all
demurrage and miscellancous charges relating to any car supply and other services performed
after the date of Closing. Other particulars involved in the transition of rail service operations
shall be in accordance with Exhibit “O” attached hereto.

15. TRANSFER OF LIABILITIES; PAYMENT OF CHARGES.

For the period before and including the day of Closing, Seller shall be responsible for: (a)

| all common carrier rail operations (to the extent applicable) with respect to the Rail Lines or the
Leased Portion, including car supply; (b) any freight loss and damage claims attributable to rail
operations over the Rail Lines or Leased Portion prior to the date of Closing; and {c¢) all car
accounting and all car hire and car mileage allowance payments relating to rail operations over
the Rail Lines and Leased Portidn prior to the date of Closing. After the date of Closing, Buyer
shall be responsible for: (d) all common carrier rail operations (to the extent applicable) with
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respect to the Rail Lines or the Leased Porfion; {¢) anjf freight loss and damage ciaims
atiributable to rail operations over the Rail Lines or the Leased Portion after the date of Closing;
and () all car accounting and all car hire and car mileage allowance payments relating to Bgyer’s
rail operations after the date of Closing.

16.  ASSIGNMENT OF FREIGHT TRANSPORTATION CONTRACTS. |

Pursuant to Section 1(f)(i1), effective 12:01 a.m. the day after Closing, Seller shall assign
. to the Buyer all of the following freight transportation contracts: (a) those freight transportation
contracts that apply to traffic moving to or from facilities on or along the Rail Lines or Leased
Portion; and (b) those freight transportation contracts with or involving shippers or receivers that
have facilities on or along the Rail Lines or Leased Portion, and which would apply to one or
more shipments to or from a facilit-y c')'n or along the Rail Lines or Leased Portion.
| 17.  APPLICABLE LAW.

This Agreement shall be governed by and construed in accordance with the laws of the
‘State of Arizona, without giving effect to any choice or conflict of laws provision or rule
{whether of the State of Arizona or any other jurisdiction) that would cause the application of
laws of any jurisdiction other than the State of Arizona.

18.  NOTICES.

All notices and other communications under this Agreement shall be in writing and
deemed properly served on the date delivered, if delivered by hand or, three (3) days after
mailing, if sent by registered or certified mail, postage prepaid, or the next busiﬁess day, if sent
by a national overnight service in a prepaid mailer, return receipt requested, in each case
addressed as follows:

Buyer: San Pedro Railroad Operating Company, LLC
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3099 Dry Creek Road
Napa, CA 94558
Attn: David L. Parkinson
with a copy to: Weiner Brodsky Sidman Kider PC

' 1300 Nineteenth Street, NW, Fifth Floor
Washington, DC 20036-1609
Attn: Mark H. Sidman, Esq.
Seller: SWKR Operation Company, Inc.
c/o RailAmerica, Inc.
5300 Broken Sound Blvd., N'W
Boca Raton, Florida 33487
At: Sentor Vice President and General Counsel

Either party hereto may change its address or addressee to which communications are to be given

by providing written notice qf the change to the other party.
19.  CONFIDENTIALITY.
Except to the extent that the terrﬁs of this Agréemcnt are required to be disclosed by the
STB or the Stat;s regulatory agency, by order of any court of competent jurisdiction or any
governmental agency, or by parties involved in financing this purchase, each party to this
Agreement shall not digélose the contents of this Agreement to any other party, without the prior
written consent of the other party to this Agreement. The parties agree to a joint press release
acknowledging this transaction at Closing.
20.  ENTIRE AGREEMENT; INTEGRATION OF AGREEMENT,
This document, together with all Exhibits attached hereto, constitutes the entire agreement
between Buyer and Seller relating to this transaction. Any other prior or contemporaneous
agreements, understandings, representations or statements, whether oral or written, relating to
this transaction are merged herein. The headings and titles to provisions in this Agreement are

for convenience only, and shall not be deemed to modify or affect the rights or duties of Buyer or
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Seller. All rights and obligations of Buyer énd Seller set forth in this Agreement, or in any
Exhibit attached hereto, are integral parts of this Agreement. The consideration inducing Buyer
and Seller to enter into this Agreement includes all of the commitments by Buyer to Seller, and
by Seller to Buyer, as set forth in this Agreement, including terms set forth in the Exhibits
attached hereto. |

21.  FURTHER ASSURANCES.

From time to time after the Closing, at the request of a party hereto and at the expense of
such requesting party, the other party shall execute and deliver to the requesting party such
documents and take such other action as such requesting party may reasonably request in order

to consummate more effectively the transactions contemplated by this Agreement and the

Related Agreements.

22.  COUNTERPARTS.

This Agreement may be executed in one or more counterparts all of which shall be‘
considered one and the same agreement and shall become effective when said counterparts have
been signed by each of the parties hereto and delivered to the other party, it being understood
that the parties hereto need not sign the same counterpa.rt; A facsimile signature shall be deemed
an original.

23.  NOTHIRD PARTY BENEF_ICIARIES. -

This Agreement is not intended and shali not be deemed to confer upon or give any
person except the parties hereto and their respective successors and permitted assigns any
remedy, claim, liability, reimbursement, cause of action or other right under or by reason of this
Agreement.

24. WAIVER.
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No waiver of any provision of this Agreement, or of any breach of a provision of this
Agreement, shall extend to or affect in any way any other provision of this Agreement or any_
prior or subsequent breach of a provision of this Agreement. Any agreement on the party of a

party hereto to any such waiver shall be valid only if set forth in a written instrument signed on

behalf of the waiving party.

25.  SEVERABILITY.

If any provision of this Agreement is held by a court of competent jurisdiction to be
invalid, void (;r unenforceable, the remainder of the proviston of this Agreement shall remain in
full force and effect and shall in no way be affected, impaired or invalidated, unless to do so
would deprive a party hereto substantially of the benefit of the bargain negotiated by such party.

26, ASSIGNMENT.

This Agreement and any of the rights, interest or obligations hereunder may not be
assigned, directly or indirectly, by either Seller or Buyer,'Without the prior, written (‘;onsen_t of the
other party hereto (which consent shall not be_unreaséna’blyl withheld).

27.  CONSENT TO JURISDICTION.

The parties hereto hereby irrevocably submit to the j‘urisdiction of the courts of the State
of Arizona andrthe federal courts of the United States of America located in the State of Aﬁzona,
and appropriate appellate courts therefrom, over any dispute or proceeding arising out of or
reiating to this Agreement or any of the transactions contemplated hereby, and each party hereto
irrevocably agrees that all claims with respect to such dispute or proceeding may be heard and
determined in such courts. The parties hereto hereby irrevocably waive, to the fullest extent
permitted by applicable law, any objection that they may now or hereafter have .to the laying of
venue of any dispute or proceeding arising out of or relr;lting to this Agreement or any of the
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transactions contempléted hereby brought in such courts, any defense of inconvenient forum for
the maintenance of such dispute or proceeding, or any defense bésed on similar grounds. Each_
party h“ereto agrees that a judgment in any such dispute or proceeding may be enforced in other
jurisdictions by suit on the judgment or in any other manner provided by applicable law. This
consent to jurisdiction is being given solely for purposes of this Agreement and is not intended
to, and shall not, confer consent to jurisdiction with respect to any other dispute or proceeding in
which a party hereto is or may become involved. Each party hereto hereby consents to process
being served by the other party to any dispute or proceeding of the nature specified in_ this

Section 27 by sending a copy thereof in a manner set forth in Section 18 hereof.
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IN WITNESS WHEREOQF, the parties have executed this Agreement as of-the

day and year first above written.

SWKR Operating Co., Inc, an Arizona
corporation’

By "7 gy

Title: Vir </ //Zc,J‘.r.U e

Executed this 24th day of October, 2003

San Pedro Railroad Operating Company,
LLC, an Arizona limited liability company

By: Arizona Railroad Group, LLC, an

Anzon(azl;c;l liability 2

David L. Parkinson
Its:  Sole Manager

Executed this 24 day of October, 2003
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FIRST AMENDMENT TO
AGREEMENT FOR PURCHASE OF RAILROAD
ASSETS OF SWKR OPERATING CO., INC. AND

SAN PEDRO RAILROAD OPERATING COMPANY, LLC

The First Amendment to the Agreement (“First Amendment™) is made as of
October 31,2003, by and between SWKR Operating Co., Inc. (“Seller”) and San Pedro
Railroad Operating Company, LLC (“Buyer™). Unless otherwise defined herein, each
capitalized term herein has the meaning ascribed to it in the Agreement for Purchase of
Railroad Assets of SWKR Operating Co., Inc. and San Pedro Railroad Operating
Company, LLC (the “Agreement”).

WHEREAS, the parties hereto wish to amend the Agreement to clarify further the
rights and obligations of the parties pursuant to the terms of the Agreement.

NOW THEREFORE, the parties hereto agree to amend the Agreement as follows:

1.

L)

Section 3(c)(iii) of the Agreement shall be amended to add the phrase “and
the Bisbee Branch™ immediately following the term “MP 1106.5”. The
word “is” that currently immediately follows the term “MP 1106.5” shall
be replaced with the word “are”, which will immedrately foliow the
addition of the newly inserted phrase “and the Bisbee Branch”.

It is the intention of the parties hereto that the description of the rights,
title and interest conveyed by the Quitclaim Deed by Seller in favor of
Buyer, dated October 31, 2003, and by the Quitclaim Deed by San Pedro
Trails, Inc. in favor of Buyer, dated October 31, 2003, conform to the
corresponding description set forth on the appropriate valuations maps. If
foliowing Closing, it 1s discovered that the property description in one or
both of the Quitclaim Deeds dees not accurately reflect the property
description on the appropriate valuation maps, Seller and/or San Pedro
Trails, Inc., as applicable, shall execute an amended Quitclaim Deed to
correct the property description so that it accurately describes the property
on the appropriate valuation maps. The parties acknowledge that Seller
and San Pedro Trails, Inc. may no longer have any rights, title or interest
in or 1o certain property described on the appropriate valuation maps;
however, the parties acknowledge that it is the parties’ intent that each of
Seller and San Pedro Trails, Inc. convey to Buyer, by Quitclaim Deed, all
their respective rights, title and interests in and to the property described
on the appropriate valuation maps.

Replace current Section 5(a)(xviii) with the following language: Seller
has no knowledge of any continuous two-year period within which no rail
cars moved from milepost 1071.16 to milepost 1041.32, but prior to
Seller’s ownership and operation of the line, Seller’s information is
limited to that disclosed in Surface Transportation Board filings. The date



the last car moved from milepost 1071.16 to milepost 1041.32 was August
31, 2002.

On the Table of Contents page of the Agreement, the phrase “Monthly Car
Count” following the term “Exhibit I.” shall be replaced with the phrase
“Intentionally Omiftted”.

All references to the “Agreement for Purchase of Railroad Assets of
SWKR Operating Co., Inc. and San Pedro Raijlroad Operating Company,
LLC” in the Agreement and the Exhibits attached thereto shall be replaced
with the phrase “Agreement for Purchase of Railroad Assets between

SWKR Operating Co., Inc. and San Pedro Railroad Operating Company,
LLC”

[Remainder of page intentionally left blank]



IN WITNESS WHEREOF, authorized representatives of the parties hercto have
executed this First Amendment as of the date first set forth above.

SWKR Operating Co., Inc., an Arizona
corporation

By: ~7\» 9 /JLD'LM"_{"

Title: N ¢& e Al es i ge-s 7

San Pedro Railroad Operating Company,
LLC, an Arizona limited liability company

By:  Axizona Railroad Group, LLC, an
Arizona limited liability company

By:

David L. Parkinson
Its:  Sole Manager
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IN WITNESS WHEREOF authorized reprosentatives of the parties herclo have
excouted this First Amendment as of the date first set forth above.

SWKR Operating Co., 1nc., an Arizona
cOrFporaion

By
Title:

San Pedro Railroad Operating Company,
LLC, an Arizona limited liability campany

Arizona Railroad Group, LLC

Amonaﬂdz;ab/ty com
"

David L. Parkinson
Iis:  Sole Manager




EXHIBIT H
STB FINANCE DOCKET NO. 35666

CAPTION SUMMARY
SURFACE TRANSPORTATION BOARD

NOTICE OF EXEMPTION
FINANCE DOCKET NO. 35666

--UNION PACIFIC RAILROAD COMPANY--
CLASS EXEMPTION FOR ACQUISITION OF
AND OPERATING AUTHORITY OVER AND
OVERHEAD TRACKAGE RIGHTS OVER VARIOUS
PORTIONS OF THE CURTISS BRANCH LINE OF
THE SAN PEDRO RAILROAD OPERATING COMPANY, LLC
ALL BEING LOCATED IN COCHISE COUNTY, ARIZONA

Union Pacific Railroad Company (“Union Pacific”) will agree to the acquisition and
operation of various portions of the Curtiss Branch Line in Cochise County, Arizona
which will not constitute a major market extension and where the Surface Transportation
Board (“Board”) has found that the public convenience and necessity permit
abandonment thereof.

This Notice is filed under 49 C.F.R. § 1180.2(d)(1).

San Pedro Railroad Operating Company, LLC (SPROC) will agree to grant
overhead trackage rights to Union Pacific Railroad Company between SPROC Milepost
1033.008 near Benson, Arizona to SPROC milepost 1040.15 near Curtiss, Arizona, a
distance of approximately 8.31 miles.

This Notice is filed under 49 C.F.R. § 1180.2(d)(7).

Dated:

By the Board,

Cynthia T. Brown
Chief, Section of Administration
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