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GLOSSARY
FYG provides the following glossary of terms and citation conventions utilized in

this Reply:

People or entities

FYG - Respondents F.Y.G. Investments, Inc. and Treatco, Inc. FYG Investments
is a holding company that owns the 27 acres of real estate abutting 25th Street adjacent to
WTA’s tracks in Wichita, Kansas. FYG leased part of this property to its sister company,
TreatCo, for use as a dog food/pet treat processing plant.

WTA -Wichita Terminal Association, an unincorporated association originally
formed in 1889 to provide switching operations in Wichita, Kansas for its owner railroads
and its current co-owners BNSF Railway Co., and Union Pacific Railroad Co., each of
which owns a 50% interest.

City — The City of Wichita, Kansas.

Judge Bribiesca — Sedgwick County, Kansas District Court Judge Joseph
Bribiesca. Presided over hearings and made rulings reflected in the attached transcripts
on February 20, 2007, November 21, 2011, and December 12, 2011, and entered the 2008
Permanent Injunction ordering the WTA to build a crossing at Emporia Court.

Judge Henderson — Sedgwick County, Kansas District Court Judge Timothy

Henderson. Presided over hearings and made rulings reflected in the attached transcripts
on June 9, 2009.

Pleadings, transcripts, and other rulings

Verified Petition — WTA’s Verified Petition, filed in the Sedgwick County,
Kansas District Court on November 6, 2002, attached hereto as Exhibit 3.

2d Am. Verified Petition — WTA’s Second Amended Verified Petition, filed in the

Sedgwick County, Kansas District Court on December 6, 2002, attached hereto as
Exhibit 4.



February 2007 Hearing Tr. — Official transcript and ruling of bench trial held
before Sedgwick County, Kansas District Court Judge Joseph Bribiesca on February 20,
2007, attached as Exhibit 5.

August 1, 2008 Journal Entry — Sedgwick County, Kansas District Court’s Journal
Entry on Remand and Permanent Injunction, filed August 1, 2008, attached as Exhibit 6.

June 2009 Hearing Tr. — Official transcript of evidentiary hearing held before
Sedgwick County, Kansas District Court Judge Timothy Henderson on June 9, 2009,
attached as Exhibit 7.

June 2009 Ruling Tr. — Official transcript of Sedgwick County, Kansas District
Court Judge Timothy Henderson’s ruling following evidentiary hearing, attached as
Exhibit 8. The date is incorrectly listed as June 8, 2009.

November 2011 Bench Trial Tr. — Official transcript of bench trial held before
Sedgwick County, Kansas District Court Judge Joseph Bribiesca on November 21, 2011,
attached as Exhibit 9.

December 2011 Ruling Tr. — Official transcript of oral ruling issued on December
12, 2001 by Sedgwick County, Kansas District Court Judge Joseph Bribiesca following
the bench trial that was held on November 21, 2011, attached as Exhibit 10.

Exhibit G — Exhibit G attached to WTA'’s Petition for Declaratory Order, filed
with this Board on October 18, 2013.

June 29, 1923 Agreement — June 29, 1923 Agreement concerning reformation of
WTA, attached hereto as Exhibit 2. This Agreement was previously filed on October 10,
2003 in the Sedgwick County, Kansas District Court as Exhibit K to FYG’s
Memorandum in Support of its Motion for Summary Judgment.

FYG | — Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 92,132, 2005 WL
824042 (Kan. Ct. App. Apr. 8, 2005).

FYG Il — Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 103,015, 2011
WL 588505 (Kan. Ct. App. Feb. 11, 2011).

FYG Il — Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., 305 P.3d 13 (Kan. Ct. App.
2013).



En Banc Brief - En Banc Brief of Amicus Curiae Surface Transportation Board in
Franks Inv. Co. v. Union Pac. R. Co., 2009 WL 6297302 (Apr. 15, 2009).

Requlatory terms and documents

MUTCD - Federal Highway Administration’s Manual on Uniform Traffic Control
Devices.

Ordinance 5436 — Wichita City Ordinance No. 5436 (1916), attached hereto as
Exhibit 1.

Exhibits

Ex. 1 — Wichita City Ordinance No. 5436 (1916).

Ex. 2 — June 29, 1923 Agreement concerning reformation of WTA. This
Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for
Summary Judgment.

Ex. 3—-WTA'’s Verified Petition, filed November 6, 2002.

Ex. 4 —WTA’s Second Amended Verified Petition, filed December 6, 2002.

Ex. 5 — Official transcript and ruling of bench trial held before Sedgwick County,
Kansas District Court Judge Joseph Bribiesca on February 20, 2007.

Ex. 6 — Sedgwick County, Kansas District Court’s Journal Entry on Remand and
Permanent Injunction, filed August 1, 2008.

Ex. 7 — Official transcript of evidentiary hearing held before Sedgwick County,
Kansas District Court Judge Timothy Henderson on June 9, 2009.

Ex. 8 — Official transcript of Sedgwick County, Kansas District Court Judge
Timothy Henderson’s ruling following evidentiary hearing. The date is incorrectly listed
as June 8, 2009.

Ex. 9 — Official transcript of bench trial held before Sedgwick County, Kansas
District Court Judge Joseph Bribiesca on November 21, 2011.



Ex. 10 — Official transcript of oral ruling issued on December 12, 2001 by
Sedgwick County, Kansas District Court Judge Joseph Bribiesca following the bench trial
that was held on November 21, 2011.

Ex. 11 — June 6, 2013 Letter from FYG to WTA offering to sell right of way.

Ex. 12 — July 15, 2013 Letter from WTA to FYG declining offer to sell right of
way.
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INTRODUCTION

Contrary to WTA’s assertion, this dispute is not a “demand for a crossing.” That
ship has sailed. This is a property dispute. Kansas courts have repeatedly held that
Kansas law gives FYG a right of ingress to and egress from its land-locked property over
the two industrial tracks separating FYG’s property from a public street in Wichita,
Kansas. Indeed, the city ordinance granting WTA permission to construct the two
“industrial tracks” at issue in this dispute contained an express condition that required
WTA to construct and maintain a crossing along the entire portion of its tracks. Now,
eleven years after WTA filed suit in state court concerning this property dispute, WTA
seeks to avoid complying with the remedy thrice ordered by the Kansas courts after
hearing evidence — placement of that crossing at Emporia Court — by suggesting the
crossing is a matter of interstate commercial import that this Board has exclusive
jurisdiction to re-consider pursuant to 49 U.S.C. § 10501(b). But the decisions from the
Kansas courts are final decisions resolving the parties’ rights arising under state law that
cannot and should not be re-opened.

The single issue presented by WTA’s Petition is whether the Kansas courts’
conclusion that relocation of the northern track described in WTA’s Petition, if necessary
to accommodate WTA'’s recently-created concern of compliance with MUTCD, is
preempted by federal law. FYG respectfully asks the Board to deny WTA’s Petition.
Specifically, this Board should conclude that it has no licensing jurisdiction over the

relocation of the northern track, if that is what WTA chooses to do in order to meet its



obligation, because both tracks at issue were constructed and are used as industrial tracks
that fall under 49 U.S.C. § 10906. Moreover, the rule relied upon by WTA - that states
are generally forbidden from filling the regulatory void created by 49 U.S.C. 88 10501(b)
and 10906 - is inapplicable because WTA voluntarily obligated itself to provide a
crossing to FYG; the Kansas courts are merely enforcing that property right. WTA
cannot invoke this Board’s jurisdiction to immunize itself from WTA’s state law
obligations (and take a property right from FYG without just compensation).

Even if the Board were to assume WTA’s tracks are “main line tracks” and that it
has exclusive jurisdiction over relocation of the northern track, WTA must still provide
the crossing Kansas courts long ago ordered. Again, WTA voluntarily agreed to accept
the benefit of placing these tracks along 25th Street upon the express condition that it
would build and maintain the tracks “in such condition that teams and vehicles on such
street can safely pass over such tracks at any point on said street.” Ordinance 5436, 8 2.
Enforcing this voluntary agreement is not rail regulation preempted by ICCTA. In
addition, WTA has not and cannot establish that its choice to relocate the northern track
to accommodate the crossing at Emporia Court is an unreasonable interference with
interstate commerce. Fewer than 100 rail cars per day traverse the track; most are simply
stored as if the tracks were a parking lot. Finally, if the Board decides to grant the
Petition and commence a proceeding, FYG requests that the Board not disturb the rulings

of the Kansas courts that — in 2008 — ordered the crossing at the Emporia Court location.



STATEMENT OF THE CASE

This property dispute has a long litigation history, dating back to WTA’s decision
in 2002 to file a lawsuit in the Sedgwick County, Kansas District Court. Testimony has
been provided, evidence has been considered, and Kansas courts — both trial and
appellate — have rendered multiple rulings on issues of fact and law that cabin the relief
WTA now seeks. While the litigation history began in 2002, WTA omitted the
procedural details and important historical background (which dates to 1916) that
demonstrate WTA'’s plea for Board intervention is misplaced.

IN 2002, WTA FILED ITS STATE COURT PETITION CONCERNING THIS PROPERTY
DISPUTE WITH FYG.

WTA “was formed as a co-partnership sometime on or after September 30, 1889,
composed of the Chicago, Kansas & Nebraska Railway Company, and the Kansas
Midland Railroad Company relating to the joint ownership and operation of tracks in the
stockyards, packing houses, and milling district of Wichita, Sedgwick County, Kansas.”
Verified Petition, 1 5. WTA further claims it continued to operate for the purpose
“economy and efficiency in the handling of railroad business” and “to have direct charge
over the maintenance of said railroad property and tracks and of the switching thereover.”

Verified Petition, 5.}

! In a 1983 ICC decision, the Commission described WTA as “a switching carrier.”

Burlington Northern, Inc. — Control and Merger — St. Louis-San Francisco



WTA obtained the land rights to construct the two tracks at issue in this
proceeding pursuant to a 1916 Wichita City Ordinance — Ordinance 5436 — that included
two important provisions. In Section 1, the City gave WTA the right “to construct,
operate and maintain industrial tracks and switches, and also such roadbed and
embankments as may be or become necessary along and across what is known as 25th
street . . . .” Ordinance 5436, § 1 (emphasis added). Section 2, however, explained the
grant of permission to build the tracks was subject to an express condition of providing
complete access across the tracks over their entire run:

This permission is hereby made subject to the following
conditions, terms and stipulations: ... The said Association
shall construct and maintain in good order the portion of
sidewalks crossed and railway crossings, and shall keep said
track in good repair, and in such condition that teams and
vehicles on such street can safely pass over such tracks at
any point on said street. . ...
City Ordinance 5436, § 2 (emphasis added).”
Consistent with Ordinance 5436, WTA pled in the underlying state court

proceeding that these two tracks have been used by WTA as “interchange or transfer”

Railway Co., ICC Finance Docket No. 28583 (Sub.-No. 1), 366 I.C.C. 862, 871
(1983).

Ordinance 5436 required the WTA to permit crossings “at any point on said
street.” Since construction, however, BNSF and UP have raised the railroad bed
such that it sits about 2 feet above the street, preventing crossing at any point on
the street.



tracks for the rail cars of its owner companies since at least 1922. Verified Petition, § 7.
But contrary to the condition that it would permit access across “at any point” along the
entire run of the tracks, WTA has also permitted BNSF and UP to park their rail cars on
for extended periods of time so that no access to FYG’s property is possible. See Ex. G
to WTA'’s Petition for Declaratory Order (reflecting both tracks filled with parked rail
cars). This latter conduct not only severs FYG’s property from the public street in
violation of FYG’s state property rights, it blatantly contradicts WTA’s obligation to
provide access along “any point on said street.”

“In 1996, FYG purchased approximately 27 acres of land between 23rd and 25th
Streets at the southeast corner of 25th Street and Broadway in Wichita, Kansas.” Wichita
Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 92,132, 2005 WL 824042, at *1 (Kan. Ct.
App. Apr. 8, 2005) (hereinafter “FYG 1”). “A boundary survey disclosed a 30-foot right-
of-way easement along the north side of the property where 25th Street was located,” and
further disclosed “existing railroad tracks along the south side of 25th Street within the
30-foot right-of-way.” FYG I, at *1.

At some time prior to 2002, WTA'’s tracks fell into disrepair. The south track
“became unusable as a result of a derailment and was in need of repair.” Verified
Petition, 1 10. The north track was also in need of repair. Verified Petition, § 10. When
WTA attempted to make repairs to the tracks, a dispute with FYG concerning WTA'’s
trespass upon FYG’s property ensued. Verified Petition, § 10. WTA filed suit in

Sedgwick County, Kansas District Court asserting a claim of tortious interference and,



later, a variety of claims against FYG seeking to expand its limited property rights.
Verified Petition; see also 2d Am. Verified Petition, {1 26-33. FYG, in turn, filed a
counterclaim asserting its right to access the public street from its 27-acre property.

BY AUGUST 2008, A FINAL JUDGMENT HAD BEEN ENTERED, CONFIRMING THAT WTA

HAS AN OBLIGATION TO PROVIDE FYG WITH INGRESS AND EGRESS AT EMPORIA
COURT.

In the District Court, both parties filed for summary judgment concerning their
respective rights on the property. District Court Judge Bribiesca granted WTA’s motion
for summary judgment, ruling that WTA had no legal duty to provide FYG with ingress
and egress as abutting property owners over and across WTA’s railroad easement. FYG
l, at *2.

On appeal, the Kansas Court of Appeals reversed. The Court of Appeals held that
Kansas law gives every landowner the right of access if the landowner’s property abuts a
public street or highway. FYG I, at *3. But because the District Court made no finding
of fact concerning whether 25th Street was a public street, the Court of Appeals found
summary judgment on this point was not appropriate. FYG I, at *3. In addition and more
significantly for purposes of this proceeding, the Kansas Court of Appeals recognized
that FYG’s right to ingress and egress could also be confirmed by the express condition
placed on WTA by Wichita City Ordinance 5436. FYG |, at *4. Thus, the Court of
Appeals remanded for the District Court to determine whether “25th Street is public” and,

if so, whether “an injunction to provide ingress and egress is appropriate.” FYG, at *4.



Upon remand, Judge Bribiesca held a trial to resolve these questions and made an
oral ruling on the parties’ contentions. First, the District Court found “based on the
evidence presented and the exhibits that were alluded to in Closing Argument, the Court
does find that 25th Street is a public street.” February 2007 Hearing Tr., 58:21 — 59:1.
Second, the District Court considered whether FYG was entitled to ingress and egress.
The Court ruled as follows:

Now, the evidence before the Court is that we do have in
existence still today ordinance number 5436, Wichita City
Ordinance No. 5436. Now, granted, that ordinance was put in
place back on September 12, 1916. Still in the books.

WTA, pursuant to that ordinance, was granted permission
to construct, operate, maintain industrial tracks on and
across 25th Street. Now, that was done on a condition, and
that condition is spelled out in the ordinance.

In applying the rules of statutory construction, why, words are
to be given their plain meaning, and the ordinance in Section
2 states, the said association - - and I’m quoting: The said
association shall construct and maintain in good order the
portion of sidewalks crossed and railway crossings and shall
keep said track in good repair and in such condition that
teams and vehicles on such street can safely pass over such
tracks at any point on said street.

So the city fathers didn’t grant this right out of the kindness
of their heart. They granted it on a big condition, frankly.
Based on the language of the ordinance, the court finds that
WTA has an obligation to provide FYG ingress and egress
over the tracks based on Section 2 of Wichita City
Ordinance 5436.

February 2007 Hearing Tr., 59:4 — 60:3 (emphasis added). The District Court further

ruled that not only was FYG’s right to ingress and egress guaranteed by Ordinance 5436,



but it was also guaranteed by the common law of the State of Kansas. February 2007
Hearing Tr., 62:3-7.

“Because the parties could not agree on the terms of the journal entry, one was not
filed until August 1, 2008.” Wichita Terminal Ass’n v. F.Y.G. Invs., 305 P.3d 13, 16
(Kan. Ct. App. 2013) (FYG III). In that Journal Entry,® the District Court ruled “[a]n
injunction is hereby entered for WTA and its principal Plaintiffs to construct a crossing to
allow ingress and egress to FYG’s abutting property and directing Plaintiffs to keep the
crossing clear in accordance with the Wichita City Code 12.04.080.” August 1, 2008
Journal Entry, p. 4. Although recognizing that WTA “temporarily provided” FYG “with
ingress and egress” via a 32-foot timber crossing, the District Court specifically ordered
WTA to “construct and install, within 90 days after [FYG’s] presentation to Plaintiffs of
sealed engineering drawings for the construction of Emporia Court street, (i) a permanent
railroad crossing at least 32 feet in width at the point where the centerline of the
dedicated Emporia Court street intersects the railroad tracks, and (ii) permanent railroad
crossing protection in compliance with Federal Railroad Administration requirements.”
Aug. 1, 2008 Journal Entry, p. 4. “No appeal was filed from this journal entry, and it

became a final order of the district court.” FYG Ill, 305 P.3d at 17.

Under Kansas law, oral rulings are frequently reduced to writing by a Journal
Entry that the parties prepare, typically by agreement, and the Court thereafter
adopts as its final, appealable Order. Kan. Sup. Ct. R. 170.



DESPITE THE FINAL ORDER TO DO SO, WTA REFUSED TO CONSTRUCT A CROSSING AT
EMPORIA COURT.

On December 18, 2009, FYG presented WTA with a set of City-approved
engineering drawings for the construction of a permanent crossing at Emporia Court.
Although the August 1, 2008 Journal Entry required construction to be completed by
March 22, 2009, it was not even commenced as of April 2, 2009. FYG thereafter filed a
motion requesting “that the court hold the WTA in contempt for failing to begin work on
the Emporia Court crossing and for failing to keep the temporary crossing open as
required by the journal entry filed on August 1, 2008.” FYG Ill, 305 P.3d at 17.

Another Sedgwick County, Kansas District Court Judge, Judge Henderson,
conducted an evidentiary hearing on FYG’s motion on June 9, 2009. Almost a year after
the final order was entered, WTA argued — for the first time — that the location of the
crossing as determined by the August 1, 2008 Journal Entry was impractical because a
traffic device would need to be placed too far into 25th Street and any crossing would

prevent WTA from using the industrial tracks as a parking lot.* After hearing the

WTA warns that any crossing will shut down free-flowing interstate commerce
across its 1000°-long tracks. But WTA’s alleged concern for interstate commerce
is a red herring. The real concern with the Emporia Court crossing — whether the
northern track is relocated or not — is that WTA will no longer be able to use the
tracks as a parking lot for rail cars. According to WTA’s witnesses, the current
effective length of the tracks for storage purposes is 850 feet. See November 2011
Bench Trial Tr., 37:13 — 38:21. And, WTA can and has historically stored
between 28 to 40 rail cars along the tracks November 2011 Bench Trial Tr., 41:3-



evidence and testimony of witnesses, the District Court rejected WTA’s arguments.
First, the District Court rejected WTA’s argument that the prior order of to construct the
Emporia Court crossing was impractical, noting that the matter had been fully litigated,
experienced counsel had advised them, the parties were sophisticated, and WTA chose
not to appeal the order. June 2009 Ruling Tr., 3:25 — 5:12.> But, to the extent WTA now
deemed complying with the Emporia Court crossing obligation impractical, the District
Court modified the language of the permanent injunction as follows:

Said crossing shall not impede in any manner the public right-

of-way of 25th Street. The plaintiff shall remove the north

track of this crossing if that is the only means to construct
the crossing without impeding upon 25th Street.

9; June 2009 Hearing Tr., p. 22:19-24; December 2011 Ruling Tr., 4:6 — 5:4; see
also Exhibit G (reflecting rail cars are parked on both tracks). The Emporia Court
crossing “basically wipes out 18 storage cars, cars that would be stored there, can
only have room for 12.” November 2011 Bench Trial Tr., 41:15-20. This is true
regardless of whether the northern track is relocated to the south. November 2011
Bench Trial Tr., 42:21 — 43:3.

The finality of the August 1, 2008 Journal Entry selecting the Emporia Court
crossing and WTA'’s failure to appeal from that Order was of paramount concern
to the District Court:

The whole due process of law is built upon a basic foundation
that once an order is final we don’t get to keep coming back
and litigating that. . . . . We cannot and will not continue to
relitigate what Judge Bribiesca already decided.

June 2009 Ruling Tr., 6:9-19.

10



[WTA] may replace the north track upon the improvements of
25th Street if such improvements allow said crossing to not
impede upon 25th Street.

[WTA has] 90 days from entry of the journal entry of this
order to have such crossing constructed.

June 2009 Ruling Tr., 7:18 — 8:5 (emphasis added); see also Wichita Terminal Ass’n v.
F.Y.G. Invs.,, Inc., Case No. 103,015, 2011 WL 588505, at *1 (Kan. Ct. App. Feb. 11,
2011) (hereinafter “FYG 11”). Thus, for the second time, the District Court, via a
different presiding judge, ordered WTA to construct a crossing at Emporia Court.

AFTER ANOTHER APPEAL, THE KANSAS COURT RECEIVED EVIDENCE AND

DETERMINED THAT RELOCATION OF THE NORTH TRACK AT EMPORIA COURT WAS
THE MOST VIABLE OPTION TO ADDRESS WTA’S CONCERNS.

WTA appealed again. After recounting the already-lengthy factual and procedural
history, the Court of Appeals remanded the case back to the District Court with
instructions to “give both parties a limited time period in which to propose and address
the options for viably implementing the injunction in compliance with MUTCD,
including but not limited to removal of the north track at Emporia Court and/or any other
legally compliant crossing location.” FYG II, 2011 WL 588505, at *11.

Upon remand, Judge Bribiesca held a third evidentiary hearing on November 21,
2011. Several weeks later, the parties returned to court and the District Court issued its
ruling. The District Court recognized that it was duty-bound given the Court of Appeals’
order to consider the best option for implementing the injunction in light of the MUTCD

and the fact that “FYG is legally entitled to ingress and egress.” December 2011 Ruling

11



Tr., 2:11 — 3:4. With regard to WTA’s and FYG’s competing assertions as to the best
location for the crossing, Judge Bribiesca made a finding of fact that the temporary
crossing WTA favored (and now proposes to the Board as an alternative) “is located in an
area that is a low point and a virtual swamp with a creek running through it,” meaning
that this “location is not the most viable access point, because of the grade and swampy
nature of the land at that location.” December 2011 Ruling Tr., 2:11 — 3:4. Further, the
Court ruled as follows:

Based on the evidence presented, the Court is of the opinion
that the removal of the north track, coupled with the
[laying] of a track south of the existing tracks, is the most
viable option. The removal of the north track line would
allow the Emporia Court location to be built in compliance
with the Manual on Uniform Traffic Control Device, which is
what this Court was called upon to decide.

The [temporary crossing site favored by WTA] is not a
feasible option for reasons | already stated. Widening of the
street is not the best viable option, because of its impact on
the existing business owners.

In this Court’s opinion, the new southern track line could be
laid prior to the removal of the north track line. If done in
that sequential manner, WTA’s concern of losing parking lot
spaces, | believe that was the language that was utilized at the
- - in the course of the evidentiary hearing, should be
alleviated to a great degree.

To summarize, the Court is ordering the crossing to be
located at the proposed Emporia Court location. The Court
is also ordering the removal of the north track and the
laying of a new line south of the existing line.

December 2011 Ruling Tr., 4:6 — 5:4 (emphasis added).

12



THE KANSAS COURT OF APPEALS SEEKS THIS BOARD’S BLESSING OF THE
RELOCATION OPTION GIVEN TO WTA.

Although the District Court again ordered WTA to construct a crossing at Emporia
Court and, if necessary, to relocate the north track away from the public road, WTA
again chose instead to appeal. But “WTA [did] not dispute the district court’s authority
to require it to install a permanent railroad crossing to provide access to FGY’s property .

..” FYG I, 305 P.3d at 16. And “WTA . .. [did] not challenge the district court’s
jurisdiction to require it to provide access to FYG’s real property from the adjacent public
street.” Id. at 18. Rather, WTA argued that, despite its obligation to provide a crossing at
the Emporia Court location, federal law preempts state courts from requiring interstate
rail carriers to relocate existing tracks. Id.

The Kansas Court of Appeals determined that, in light of the preemption concerns,
this Board should determine whether it has jurisdiction and, if so, either relinquish it to
the District Court or approve the relocation portion of the remedy the District Court
ordered. See FYG Ill, 305 P.3d at 22-23. The Court of Appeals discussed the general
rules governing the Board’s jurisdiction under 49 U.S.C. 88 10501(b)(2), 10903, and
10906, and the general rules governing preemption of state laws, but it did not reach the
issue of whether the two tracks at issue are “main line tracks,” or exempt trackage falling
under 49 U.S.C. § 10906. See FYG Ill, 305 P.3d at 21-22. Rather, the Court of Appeals
concluded that, regardless of the category the tracks were in, “the STB has exclusive

jurisdiction over the question of whether the WTA should be required to remove the

13



north track and to construct a new track south of the existing tracks.” FYG Ill, 305 P.3d
at 22. Having made this determination, the court elected to “vacate those portions of the
journal entry filed January 25, 2012, which purported to require the ‘removal of the north
track coupled with the laying of a new track south of the existing tracks.” 1d.

Although concerned with preemption, the Kansas Court of Appeals expressly
affirmed the factual findings of the District Court. In particular, the Court of Appeals
found that the District Court’s conclusion that the most viable option for providing FYG
with access to its property is removal of the north track coupled with laying a new track
south of the existing tracks and also found that such an action would permit the crossing
to be built in compliance with the MUTCD. FYG Ill, 305 P.3d at 22 (“we find that
substantial evidence supported both of these conclusions”).

As a result, the Kansas Court of Appeals directed WTA to request this Board’s
input. It ordered WTA to “file an application with the STB to resolve any issues
concerning the STB’s jurisdiction within 14 days following the issuance of a mandate

from this court.” 1d. at 23. WTA'’s Petition followed soon thereafter.

14



ARGUMENT AND AUTHORITIES

The sole inquiry before this Board is whether WTA may, if it chooses, relocate the
northern industrial track to the south in order to construct the long-ago ordered crossing
in compliance with the MUTCD. The MUTCD is purely an excuse; WTA does not want
any crossing along its industrial tracks. As the Petition for Declaratory Order makes
clear, WTA asks this Board to eliminate any obligation to provide a crossing at all. This
argument must be rejected.

This Board has no jurisdiction over the relocation of the northern track pursuant to
49 U.S.C. 8 10906. Contrary to WTA’s current claim that the tracks are “main line”
tracks, their history and consistent use to switch or store rail cars confirm they are
industrial switch tracks that are not subject to the Board’s direct regulation. The Board
therefore has no licensing jurisdiction over the north track to “relinquish.” Moreover, the
general rules that preempt the use of state tort laws and regulations from forcing a
railroad to take actions concerning Section 10906 tracks have no application because
WTA agreed to provide a crossing of its track and the scope of that agreement has been
construed by the Kansas courts to include, if WTA believes necessary, relocation of the
northern track. This Board’s jurisdiction is not a shield WTA can use to avoid its
obligations under state law.

Even entertaining WTA'’s claim that these are “main line” tracks subject to this
Board’s exclusive jurisdiction, the same result follows. WTA cannot use the preemptive

effect of Sections 10906 and 10502(b) to abrogate agreements and obligations under state
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law. WTA has failed to establish the Kansas courts’ rulings do anything more than
resolve routine real-property rights and obligations and do not seek in any way to regulate
interstate commerce. In addition to the commitment WTA made concerning a crossing,
WTA cannot establish any burden — unreasonable or otherwise — upon interstate
commerce. Evidence already adduced established that fewer than 100 rail cars per day
use the track. Indeed, the tracks are most frequently used as a parking lot.

The Kansas courts’ repeated determinations that the crossing should be located at
Emporia Court were based upon the evidence presented and considered. These decisions
are therefore entitled to significant deference by the Board. There is no dispute that this
Board has jurisdiction over “transportation by rail carrier,” 49 U.S.C. § 10501(a), that this
jurisdiction extends to property, facilities, and instrumentalities of rail transportation, and
that it covers railroad tracks, including those located at the site of crossings with public or
private roads. “But this does not mean that all aspects of crossings are within the Board’s
exclusive jurisdiction.” En Banc Brief of Amicus Curiae Surface Transportation Board in
Franks Inv. Co. v. Union Pac. R. Co., 2009 WL 6297302, at *6 (Apr. 15, 2009)
(hereinafter “En Banc Brief”). Deference to the Kansas Courts’ determinations would be
consistent with the Board’s established recognition that these are issues that state courts
are equally adept at policing. See Franks Inv. Co. v. Union Pac. R. Co., 593 F.3d 404,
415 (5th Cir. 2010) (en banc); see also En Banc Brief, supra, at *6.

Although this Board has discretionary authority to issue a declaratory order to

eliminate a controversy or to remove uncertainty, “there is no need for the Board to
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institute a proceeding” in this crossing dispute. Maumee & W. Ry. Corp. and RMW
Ventures, LLC — Petition for Declaratory Order, STB Fin. Docket No. 34354, 2004 WL
395835, at *1 (S.T.B. Mar. 2, 2004). Accordingly, FYG respectfully requests that this
Board deny WTA'’s Petition so that WTA will — after eleven years — construct the
crossing Kansas law requires.

This Board has no authority to intervene in WTA’s decision to relocate the
northern track because it is an industrial track.

WTA no crossing along its tracks. It therefore asserts (at p. 2) that its tracks are
“double main line tracks.” And, as a result, WTA states (at p. 10) that “[t]he District
Court cannot force the WTA to remove or relocate the north track because the ICCTA
expressly preempts Kansas law when state action would affect matters directly regulated
by the Board.” 1d. at 10.° But WTA is wrong to urge, contrary to facts it has pled, that
its tracks are “main line” tracks. They are not. And WTA does not and has never
conducted common carrier railroad operations on these tracks. Rather, these tracks were

constructed and have been consistently used as industrial switch tracks, the disposition of

WTA’s preemption claim is quite narrow. As it confirmed to the Kansas Court of
Appeals, “WTA asserts that the ICCTA expressly preempts state law regarding the
removal and reconstruction of railroad tracks, [but] it concedes that federal law
does not expressly preempt the resolution of railroad crossing disputes by state
courts.” FYG Ill, 305 P.3d at 19. WTA'’s concession concerning simple crossing
disputes is not surprising. See generally Franks Inv. Co. v. Union Pac. R. Co., 593
F.3d 404, 413 (5th Cir. 2010); En Banc Brief, 2009 WL 6297302, at *11-12 &
n.17 (recognizing crossing disputes between private parties and railroads are
ordinarily purely a property dispute that state law ordinarily resolves).
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which is expressly exempted from the Board’s direct regulation pursuant to 49 U.S.C. §
10906.

A. WTA is a switching company that was granted permission “to
construct, operate and maintain industrial tracks.”

WTA argues (at p. 11) that the tracks should now be considered main line tracks
subject to this Board’s exclusive jurisdiction under 49 U.S.C. 88 10901 and 10903. As
noted in the cases WTA cites, merely labelling a particular track a “main line track” is
not determinative of whether the track is a common carrier line or one falling under
Section 10906. See Nicholson v. ICC, 711 F.2d 364, 367 (D.C. Cir. 1983). Rather, it is
the intended and actual use of the track that is determinative. Id. Both factors belie
WTA'’s assertion of “main line” status.

WTA is a switching company that constructed and has always used the tracks as
industrial tracks for switching purposes. It was originally formed as a co-partnership in
1889, composed of the Chicago, Kansas & Nebraska Railway Company and the Kansas
Midland Railroad Company. These railroads created an entity to conduct switching
operations for them in the stockyards, packing houses, and milling district of Wichita.
Verified Petition, 1 5. By 1911, the WTA was owned by the Chicago, Rock Island and
Pacific Railway Company, The Atchison, Topeka and Santa Fe Railway Company, the
Missouri Pacific Railroad Company, and the St. Louis-San Francisco Railway Company,

and it provided switching operations to stockyards in Wichita.
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In 1916, WTA obtained the land rights to construct the two tracks at issue in
Ordinance 5436. This Ordinance granted to WTA “permission and right . . . to construct,
operate and maintain industrial tracks and switches, and also such roadbed and
embankments as may be or necessary, along and across what is known and called 25"
Street . ...” Ordinance 5436, 8 1 (emphasis added). No permission to conduct interstate
common carrier rail operations was granted in Ordinance 5436. Moreover, the express
condition for the permission to construct these “industrial tracks and switches” was the
following: “The said Association shall construct and maintain in good order the portion
of sidewalks crossed and railway crossings, and shall keep said track in good repair, and
in such condition that teams and vehicles on such street can safely pass over such tracks
at any point on said street. ....” Ordinance 5436, Section 2. As Judge Bribiesca noted,
the right to build the tracks in the first place was not a gift given “out of the kindness of
[the City’s] heart.” February 2007 Hearing Tr., 59:23 — 60:3. Instead, the grant was
based upon “a big condition,” id., that being the maintenance of the tracks so that
vehicles “can safely pass over such tracks at any point on said street,” Ordinance 5436, §
2.

By 1923, WTA'’s principal railroads owned undivided shares in approximately 12
miles of switch tracks in Wichita, and they entered into a new agreement re-forming the
WTA “to have direct charge over the maintenance of said property and tracks and the
switching thereof.” June 29, 1923 Agreement, p. 1 (Ex. 2). There is no indication that

WTA conducted common carrier rail service for its own customers on its own account.
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Indeed, under the June 29, 1923 Agreement, the railroads collected all switch charges for
switching performed by WTA, and then paid WTA a fee based on the number of cars
switched.” 1d. at 5.

These two industry tracks have been used by WTA as “interchange or transfer”
tracks since at least 1922. Verified Petition, § 7. And, as summarized above, the two
tracks have been used by UP and BNSF to park their respective loaded and empty cars so
that WTA can conduct its switching duties and interchange cars between the two railroad
owners. See Verified Petition, at 14.

B. Section 10906 deprives this Board of jurisdiction to interfere with
WTA’s decision to relocate the northern track.

WTA’s construction and use of the tracks at issue establish they are merely
industrial tracks. This fact is fatal to WTA’s claim that the order to construct the

Emporia Court crossing is expressly preempted. The Board lacks authority “over

A review of the STB’s records did not reveal any filings by BNSF and UP, or by
WTA’s prior owners, seeking authority from the ICC or the STB to acquire the
WTA. Nor are there any filings made by WTA, BNSF, or UP seeking operating
authority over the two tracks at issue. Indeed the only filings mentioning the
WTA in any substantive manner appear to be a 2005 Verified Notice of
Exemption, by which UP obtained trackage rights over certain unrelated tracks of
the BNSF in Wichita. In that proceeding, WTA was identified as UP’s “agent” to
provide service to an existing UP rail shipper using the trackage rights granted by
BNSF. UP further identified WTA as “its agent to switch certain industries
currently served by UP.” See STB Finance Docket No. 34771 - Union Pacific
Railroad Company and Wichita Terminal Association -- Trackage Rights
Exemption -- BNSF Railway Company, Letter from Robert T. Opal filed
November 4, 2005 submitting final agreements, at Bates 28.
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construction, acquisition, operation, abandonment, or discontinuance of spur, industrial,
team, switching or side tracks.” 49 U.S.C. § 10906. As a result, the Board has no
jurisdiction to approve or deny the WTA'’s disposition of the tracks and WTA has no
obligation to seek the Board’s permission. See Port City Properties v. Union Pacific R.
Co., 518 F.3d 1186, 1188 (10th Cir. 2008) (“the STB has no authority over the regulation
of spur or industrial tracks as opposed to main railroad lines.”)

States cannot fill the regulatory void. As the Kansas Court of Appeals
summarized, “even a railroad track ‘excepted’ under 49 U.S.C. 10906 from the need to
obtain Board authority for the construction, abandonment or operation, is nevertheless
subject to the Board’s jurisdiction and is not subject to state or local regulation.” FYG
I11, 305 P.3d at 21 (citation omitted). This is because “Congress intended to remove
[STB] authority over the entry and exit of these auxiliary tracks, while still preempting
state jurisdiction over them, leaving the construction and disposition of [them] entirely to
railroad management.” Port City Props. v. Union Pacific, 518 F.3d at 1188.

But the absence of state or federal regulatory authority does not permit railroads to
take property rights of its neighbors or to ignore final judgments of state courts that
confirm agreements and management decisions concerning industrial tracks. In other
words, Section 10906 does not promote the anarchy WTA seeks. To the contrary, courts,
as here, retain the obligation to administer the legal rights of any and all litigants that may
arise as a matter of state law, even when one of the parties is a railroad. See Lincoln

Lumber Co. — Petition for Declaratory Order, STB Finance Docket No. 34915, 2007 WL
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2299735, at *2-3 (S.T.B. served Aug. 13, 2007); Mid-America Locomotive & Car Repair,
Inc. — Petition for Declaratory Order, STB Finance Docket No. 34599, 2005 WL
1326958, at *3-4 (S.T.B. served June 6, 2005). After all, these questions are simply ones
of state law that operate without any peculiar impact upon railroads or rail operations.
FYG has never sought, nor have any of the courts attempted to impose, a
regulatory requirement on WTA’s tracks or to force a change in railroad operations under
the guise of a state regulation, nuisance law, or other tort law. Rather, the state court
proceedings — which WTA initiated — have always concerned the scope of the respective
property rights of FYG and WTA, including the obligation of WTA to provide a crossing
of its tracks under City Ordinance 5436 and state law. The parties’ respective claims and
the remedies ordered are state law matters that therefore are properly for a court of
competent jurisdiction to decide without Board intervention. See The New York,
Susquehanna & W. Ry. Corp. — Discontinuance of Service Exemption, STB Docket No.
AB-286, 2008 WL 4415853, at *2 (S.T.B. served Sept. 30, 2008) (recognizing a court of
competent jurisdiction — not the Board — is the place to bring a dispute over state law
claims); Saginaw Bay S. Ry. Co. — Acquisition & Operation Exemption, STB Finance
Docket No. 34729, 2006 WL 1201791, at *2 (S.T.B. served May 5, 2006) (same).
Similarly, the equities of the situation cannot be ignored. WTA, having
voluntarily accepted the benefit of the land use conferred by Ordinance 5436, seeks to
avoid the express condition it accepted. Indeed, FYG is not even seeking the ability to

cross the tracks along their entire run, as Ordinance 5436 expressly requires. It is simply
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seeking what the Kansas courts have thrice ordered: a single crossing at the City-
approved, court-ordered Emporia Court location. Federal preemption cannot be used to
avoid an obligation WTA voluntarily assumed: WTA “cannot hide behind the shield [of
federal preemption] to avoid [its] commitments.” Pejepscot Indus. Park, Inc. v. Maine
Cent. R. Co., 297 F. Supp. 2d 326, 333 (D. Me. 2003). Moreover, WTA'’s voluntary
decision not to appeal the August 1, 2008 order that the crossing was to be placed at the
City-approved Emporia Court location is an act of railroad management. This choice was
accorded great significance by the Kansas courts and is one this Board lacks authority to
reconsider pursuant to 49 U.S.C. 8 10906. This Board should therefore defer to that
choice. See Township of Woodbridge v. Consolidated Rail Corp., STB Docket No.
42053, 2000 WL 1771044, at *3 (S.T.B. served Dec. 1, 2000). (recognizing a railroad’s
“voluntary agreements must be seen as reflecting the carrier’s own determination and
admission that the agreements would not unreasonably interfere with the railroad’s
operations”).?

The cases offered (at p. 15 & n.4) by WTA to support its state law preemption

arguments concerning Section 10906 are inapposite. For example, in Port City

Although this Board has subsequently clarified this portion of its decision to
confirm that a broadened contract interpretation may give the carrier a basis to
argue for unreasonable interference, 2001 WL 283507, at *2, WTA cannot take
advantage of this clarification because WTA agreed that it would maintain the
tracks to permit a crossing at any point along the tracks.
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Properties, the Tenth Circuit rejected an attempt by the operator of an industrial park
from using state law to force Union Pacific to reinstate industrial track because the
disposition of the tracks was a matter of railroad management. See 518 F.3d at 1188.
But, the Tenth Circuit also observed that if a valid contract between the industrial park
operator and Union Pacific concerning the rail service had been in effect, the operator’s
state contract law claim would have been allowed to proceed. See 518 F.3d at 1190-91.
Unlike the operator in Port City Properties, FYG’s rights to a crossing at the Emporia
Court location have been resolved in a final judgment based upon the legal obligations
originating in Ordinance 5436 and Kansas property law. None of the cases relied upon
by WTA for the unremarkable proposition that neither the Board nor the state courts can
regulate the use of industrial tracks involved obligations imposed by an express condition
(Ordinance 5436) and state property law. See Pace v. CSX Transp. Inc., 613 F.2d 1066
(11th Cir. 2010); Cedarapids, Inc. v. Chicago, Central and Pacific RR, 265 F. Supp. 2d
1005 (N.D. lowa 2003). WTA must honor its commitment to maintain a crossing and be
held to the final judgment it chose not to appeal.

In summary, WTA’s tracks are industrial tracks that were constructed with the
permission of the City of Wichita upon the express condition that WTA provide a
crossing at any location along the tracks. Therefore, relocation of the northern track — if
that is what WTA believes it must do to construct the Emporia Court crossing — does not
require STB authority. Congress has removed this Board’s authority to weigh in on such

a choice. And, the Kansas courts’ decisions interpreting the rights of the parties is not a
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regulation of rail operations. Instead, these decision merely determine the respective
rights and obligations of the parties under Ordinance 5436 and Kansas real property law.
Pursuant to Section 10906, this Board cannot and should not upend this result.

C.  WTA'’s operations over the tracks undermines its assertion that these
are “main line” tracks.

Despite this history and use of the “industrial tracks,” WTA principally relies (at
p. 11) upon New Orleans Terminal Co. v. Spencer, 366 F.2d 160 (5th Cir. 1966), to avoid
the grasp of Section 10906. But New Orleans Terminal Co. is so factually incongruent
that WTA's reliance upon it demonstrates the weakness of WTA’s position. First, unlike
WTA, the New Orleans Terminal Company “was a common carrier serving the public.”
Id. at 162. Second, unlike WTA, which was formed to provide switching operations only
for its owners in Wichita, New Orleans Terminal’s tracks provided interchange and other
services for numerous railroads, “not only between other components of the Southern
Railway System but also others serving the other lines in and out of New Orleans.” Id.
Significantly, the Fifth Circuit’s finding of ICC jurisdiction was based almost exclusively
on its conclusion that “the New Orleans Terminal Company is part of the Southern
Railway System. It is not, as its name might indicate, merely a terminal facility. It is
engaged in the handling of freight movements, both interstate and intrastate, from, to, and
through the metropolitan area of New Orleans.” Id. at 166.

Moreover, subsequent decisions have narrowly applied New Orleans Terminal

based upon its facts. The D.C. Circuit, for example, distinguished New Orleans Terminal
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to apply only to its facts, where “the tracks at issue connected major freight lines on
opposite sides of the city, and their predominant use was for the uninterrupted passage of
long-haul trains.” Brotherhood of Locomotive Eng’rs v. United States, 101 F.3d 718, 730
(D.C. Cir. 1996). As noted, WTA’s tracks here are frequently used as a parking lot, see
Exhibit G & n. 4, supra, or a way to switch fewer than 100 cars per day between the two
carriers that own WTA. This Board has also narrowly construed the holding in New
Orleans Terminal, stating it to be simply that construction of the track at issue there was
not subject to state regulation as a spur and recognizing that it may be contrary to “years
of implicit and explicit Commission precedent.” See City of Stafford v. Southern Pacific
Transportation Co., Finance Docket No. 32395, 1994 WL 613381, at *4 (Served
November 8, 1994). Accordingly, WTA’s heavy reliance on New Orleans Terminal to
support their argument that the tracks at issue are “main line tracks” is misplaced.

WTA also suggests (at p. 12) that this Board should focus less on use and more
upon “the larger purpose and effect of the [track].” In support, WTA cites two Board
decisions that are inapposite. Specifically, in Texas Central Business Lines Corporation
— Operation Exemption — MidTexas International Center, Finance Docket No. 33997,
2002 WL 31097635 (STB served September 20, 2002), TCBLC unsuccessfully sought a
determination that the Board would not require operating rights authority for it to provide
service over five miles of track owned by the developer of an industrial park. The Board
disagreed, holding “[w]here, as here, the operations at issue would constitute the carrier’s

entire line of railroad, enabling it to serve shippers in territory it had not previously
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served, we have held that the larger purpose and effect of transactions such as this one
before us is to create a new common carrier by rail.” Id. at *2 (emphasis added).
Similarly, in Effingham Railroad Company - Petition for Declaratory Order -
Construction at Effingham, Illinois, STB Docket No. 41986, 2 STB 606 (1997),
Effingham, which was “an Illinois chartered rail common carrier,” sought to have the
Board declare that its construction and operation of a new track into an industrial park
was not subject to the Board’s licensing authority. Again, the Board found the line to be
a common carrier line of rail based on the fact that the proposed trackage extended into
territory not already served by Effingham, and that “the larger purpose and effect of
ERRC’s proposal is to construct what will constitute ERRC’s entire line of railroad to
serve a new rail shipper, Ready-Mix, or additional shippers whose facilities are to be

constructed.” 2 STB at 609.°

WTA’s citation (at p. 13) to the “holding” of Effingham takes significant liberties
with the Board’s decision. Specifically, the phrase “because it aided and expanded
the through movement of freight” is not used in the decision. It instead appears to
be derived from the Board’s statement that the ERRC’s purported switching
operations had “the effect of substantially extending the tenant railroad’s lines
into new territory.” 1997 WL 564155, at *3 (emphasis added). The fact that the
ERRC would directly serve other rail shippers and then enter into joint line
movements with the connecting carriers is materially different than the
interchange and switching services WTA provides to its two owner companies.
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These cases are inapplicable here because the “larger purpose and effect” in both
was the railroad’s operation over existing track or newly-constructed track for the
purpose of providing common carrier service to a new shipper in new territory that the
railroad had not previously served. Here, the sole issue is a typical rail crossing WTA
agreed to provide when it received permission to build the two tracks nearly 100 years
ago. WTA has no “larger purpose.” It has always existed to provide switching and
terminal operations for the sole benefit of its owner companies. That will not change
with the construction of a crossing.

1. Even if the tracks are assumed to be “main line” tracks, the Kansas courts’
determination of the parties’ legal rights must be enforced.

Entertaining WTA’s assertion that the 1000’ feet of railway is a “main line” does
not change the result. WTA, when accepting the grant of right to construct these tracks,
voluntarily agreed to provide a crossing over the entire length of the tracks. WTA
cannot, after nearly 100 years of enjoying the benefits of those tracks, raise preemption as
a defense to its obligation. Judicial remedies enforcing state law rights between FYG and
WTA are not a regulation of interstate commerce that is expressly preempted. Moreover,
it is not impliedly preempted as applied. Constructing a crossing over tracks that are used
to store cars and, at most, move less than 100 cars per day is not an unreasonable burden

upon Interstate commerce.
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A.  Enforcing an agreement to construct a crossing that WTA voluntarily
struck is not a regulation that is expressly preempted.

FYG acknowledges that treating the tracks as main line tracks imbued with a
common carrier obligation would mean that the Board ordinarily has exclusive
jurisdiction over their relocation or removal. But this preemptive authority does not
extend to overriding enforcement by state courts of agreements railroads have voluntarily
made with other parties concerning the tracks because it is not a “regulation”
contemplated by Congress. See PCS Phosphate Co. v. Norfolk S. Corp., 559 F.3d 212,
220 (4th Cir. 2009).

In PCS Phosphate the railroad agreed, in exchange for an easement to construct a
portion of a common carrier line of rail into a mine’s facility, that it would relocate a
portion of the rail line if the mine operations required it in the future. Id. at 215-16.
Years after the agreement was struck, the railroad claimed immunity from this agreement
based upon preemption. The Board and the Fourth Circuit Court of Appeals rejected the
railroad’s assertion because the express preemption clause of 49 U.S.C. § 10501(b)

“focuses specifically on ‘regulation,”” such as state laws that seek to manage or govern
rail transportation. 559 F.3d at 218. But Congress chose not to interfere with state laws
having a more remote or incidental impact upon rail transportation. In particular, the
Fourth Circuit found that voluntary agreements are not regulatory acts that are

preempted. See id. As in PCS Phosphate, the state court lawsuit WTA initiated has

never been about “regulation.” Nor has FYG or the courts sought to erect any barrier to
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the flow of interstate commerce. Instead, it is and has been a property law dispute that
the Kansas courts have already resolved in FYG’s favor. See Saratoga & N. Creek Ry.,
LLC - Operation Exemption — Tahawus Line, STB Docket FD 35631, 2012 WL
4840014, at *3 (Served Oct. 11, 2012) (denying request for preemption because the issue
was one of state law); Allegheny Valley R.R. Co. — Petition for Declaratory Order —
William Fiore, STB Docket FD 35388, at *3 (Served Apr. 25, 2011) (rejecting request for
preemption where the issue was one of state law).

The Kansas courts have already determined two legal issues confirming the duty
WTA is under to construct a crossing for FYG to access 25th Street. First, WTA
acquired the property to construct the tracks at issue upon the express condition that they
provide a crossing “at any point on said street.” Second, Kansas law gives every property
owner an inalienable right to access its property from a public street. These rulings are
incidental to and not a regulation of covered rail transportation. See PCS Phosphate, 518
F.3d at 220; Franks Inv. Co. v. Union Pac. R. Co., 593 F.3d 404, 411 (5th Cir. 2010) (rail
crossing disputes are not regulation governed by the exclusive jurisdiction of the Board).
Accordingly, FYG asks that this Board conclude — even if it determines that the tracks at
issue are “main line” tracks subject to regulation under 49 U.S.C. § 10901(a) — that the
order to construct the Emporia Court crossing is not expressly preempted because the
Kansas court’s enforcement of the voluntary agreement WTA struck is not a regulation of

rail transportation.
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B. Constructing a crossing over tracks that see fewer than 100 rail
cars per day is not an unreasonable burden on interstate
commerce.

Not only is the order enforcing the parties’ respective rights under state law not a
regulation expressly preempted by the ICCTA, but it is also not impliedly preempted. As
this Board has recognized, the touchstone of the as-applied challenge is whether or not
the order for a crossing would have the effect of preventing or unreasonably interfering
with railroad transportation. See Franks, 593 F.3d at 413; En Banc Brief, 2009 WL
6297302, at *8-9. WTA has failed to establish unreasonable interference. Indeed, the
evidence adduced in the multiple proceedings in WTA’s state court litigation confirm any
interference with WTA’s switching operation will be minimal, at most. Accordingly, this
Board should adopt the remedy ordered by the Kansas courts. See En Banc Brief, 2009
WL 6297302, at *9-10 (recognizing that “crossing cases are typically resolved in state
courts,” and that “the field of real property rights is one that states have traditionally

occupied”).!®

10 There is good reason for this Board’s traditional deference to state courts. As the

Board has noted, “only a few preemption cases involving railroad/private road or
sewer crossings have been brought to the Board . . . .” En Banc Brief, 2009 WL
6297302, at *17. The reason for the lack of cases or Board decisions concerning
them is a two-pronged, practical concern:

[T]he Board consistently has made it clear that states continue

to play their traditional role in resolving disputes in this area.
If the Board had to resolve all crossing disputes, the crush of
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1. The Emporia Court crossing will not burden WTA'’s ability to
move fewer than 100 rail cars per day.

Constructing the Emporia Court crossing would not affect the productivity of
using the tracks as an artery of commerce, as WTA contends. The speed limit on this
track is 10 miles per hour, see June 2009 Hearing Tr., 23:13-17, there are usually “30 to
40 cars per day” and, even during the peak use, fewer than 100 cars per day traversing the
industrial tracks, see June 9, 2009 Hearing Tr., 23:1-9, and, as WTA notes (at p. 17), the
Emporia Court “crossing itself would be 32 feet wide.” Given the permissible speed
limit, the limited number of cars traversing the tracks per day, and the limited width of
the crossing, there is no colorable claim that an Emporia Court crossing would hinder or
delay the use of the tracks as an artery of commerce without blocking access to FYG’s
land as ordered by the Court or violating the crossing regulations governing WTA’s (and
every other rail carrier’s) conduct.

But, interference with moving rail cars is not WTA’s real concern. Instead, the

true concern is parking on WTA'’s tracks. WTA claims (at p. 16) that the Kansas court’s

cases would significantly overburden the STB’s resources.
This is so, not only because of the sheer number of cases that
could be brought given the thousands of crossings that exist
throughout the country, but because the Board has no
particular expertise or familiarity with the property laws of
each state.

En Banc Brief, 2009 WL 6297302, at *17.
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order to construct a crossing at Emporia Court would “effectively end the WTA’s
operations” on the 850 of industrial tracks because WTA - contrary to Ordinance 5436
and FYG’s right under state law for ingress and egress to the public street — wants to use
the tracks as a parking lot. According to WTA’s witnesses, WTA has historically stored
28 to 40 rail cars along the tracks. See November 2011 Bench Trial Tr., 41:3-9; June
2009 Hearing Tr., p. 22:19-24; December 2011 Ruling Tr., 4:6 — 5:4; see also Exhibit G
(reflecting rail cars parked on both tracks). The Emporia Court crossing “basically wipes
out 18 storage cars, cars that would be stored there, can only have room for 12.”
November 2011 Bench Trial Tr., 41:15-20. This is true regardless of whether the
northern track is relocated to the south, see November 2011 Bench Trial Tr., 42:21 -
43:3, because it would reduce the ability to store cars on the track. In other words, WTA
concedes that the primary use of the industrial tracks is for rail car storage, not
interchange activity between its owners’ lines. If WTA wants the ability to use the tracks
for any purpose, it must — like anyone else — purchase those rights. Cf. Saratoga & N.
Creek Ry., LLC, 2012 WL 4840014, at *3 (recognizing the rail company cannot ignore its
lack of a property right by seeking Board intervention). It cannot simply take them from
FYG without just compensation.

WTA also complains (at p. 17) that removing its ability to use the industrial tracks
as a parking lot would force WTA to undertake “railroad gymnastics” in order to conduct
its business. Any “railroad gymnastics” can and should be accomplished before the rail

cars touch WTA’s interchange tracks. If WTA’s owners have insufficient facilities to do
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this, they may condemn such property as deemed necessary to accomplish these tasks on
their facilities. WTA'’s tracks, however, are not and have never been intended to be such
a rail yard. And, more importantly, FYG is not responsible for shouldering this burden
WTA asks this Board to foist upon it.

2. Kansas courts have already received evidence and determined

the Emporia Court crossing is the most feasible location for the
crossing.

Contrary to WTA’s assertion (at pp. 18-20), relocating a track south to satisfy
WTA’s late-arriving MUTCD concern with the Emporia Court crossing is quite feasible.
WTA has at least two options available to it. First, Kansas law provides railroads with
the power to exercise eminent domain, meaning that if the two tracks can in fact be found
to have the status of main line tracks, either of the owners of WTA can condemn the FYG
property necessary to relocate WTA’s northern track further south. Kan. Stat. Ann. § 66-
501; Steele v. Missouri Pac. R. Co., 659 P.2d 217, 222-23 (Kan. 1983) (railroads can use
eminent domain to create and add to existing lines). And even if WTA did not want to be
troubled with the hassle of initiating an eminent domain proceeding, FYG has already
offered (and remains willing) to sell WTA the land necessary to relocate its tracks in a
manner that respects FYG’s ingress/egress rights and permits construction of a crossing
that complies with MUTCD. See June 6, 2013 Letter to WTA (Ex. 11); July 15, 2013
Letter from WTA (Ex. 12). WTA'’s “it-is-not-possible-to-obtain-the-land” excuse fails as

a matter of Kansas law and fact.
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3. The alternative crossing, even if it can be considered, is not
feasible and is not less burdensome.

WTA finally argues (at pp. 23-25) that any crossing should be placed at the
western edge of FYG’s property where the temporary crossing currently exists. In
particular, it contends that this Board may want to “institute a proceeding and establish a
procedural schedule for the parties to submit evidence” on the topic. This is nothing
more than an invitation to undo years of fact-finding already undertaken by the state
courts and to force FYG to continue riding the merry-go-round while WTA refuses to
honor its judicial obligation to provide a crossing required by Kansas law.

WTA has previously presented evidence, testimony, and argument on its proposed
swamp crossing. The District Court judge, familiar with the real estate at issue, able to
see and evaluate the credibility of the witnesses, and able to weigh all information WTA
submitted concluded the Emporia Court crossing was the most viable location for the
crossing. Every argument that WTA now makes to this Board (at p. 23-24) for any
location other than the court-ordered, City approved Emporia Court location either was
made to the Kansas courts or should have been made years ago. Again, the Kansas courts
have ruled — and the Kansas Court of Appeals has determined that the ruling is supported
by substantial evidence — that the Emporia Court crossing is the best available option.

This Board should not be drawn into seventh-guessing the Kansas courts’ decision.
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CONCLUSION

This is a dispute over the respective property rights of WTA and FYG. Kansas
courts have repeatedly and conclusively determined that WTA has an obligation to
provide a crossing at the Emporia Court location. Until this crossing is built, WTA has
taken (without compensation), and FYG cannot enjoy, the property rights Kansas law
guarantees FYG.

FYG therefore respectfully asks this Board to bring a final conclusion to the long-
running feud WTA started eleven years ago in state court. In particular, FYG asks this
Board to conclude it has no jurisdiction over WTA’s possible relocation of the north
interchange track because it is an industrial track and the obligation to provide the
crossing arises pursuant to WTA’s voluntary agreement. Alternatively, this Board should
determine that Kansas courts can enforce the agreement WTA struck concerning a
crossing because it is not a “regulation” of rail transportation and because the crossing
has no unreasonable or unusual interference with rail transportation.

Respectfully submitted,

By: s/ Wyatt A. Hoch
Wyatt A. Hoch, KS #11747
FOULSTON SIEFKIN LLP
1551 N. Waterfront Parkway, Ste. 100
Wichita, Kansas 67206-4466
Telephone: (316) 267-6371

Facsimile: (316) 267-6345
Email: whoch@foulston.com
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Toby Crouse, KS #20030
FOULSTON SIEFKIN LLP

9225 Indian Creek Parkway, Suite 600
Overland Park, Kansas 66213-2000
Telephone: (913) 498-2100
Facsimile: (914) 498-2101

Email: tcrouse@foulston.com

and

Thomas W. Wilcox
Svetlana V. Lyubchenko
GKG Law, P.C.
1054 31% Street, NW, Suite 200
Washington, D.C., 20007-4492
Telephone: (202) 342-5248
Facsimile: (202) 342-5222

Email: twilcox@gkglaw.com

ATTORNEYS FORF.Y.G.
INVESTMENTS, INC. AND TREATCO,
INC.
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| do hereby certify that on this 9th day of December, 2013, | served a copy of the
foregoing Reply to Petition for Declaratory Order by hand-delivery upon counsel for
Petitioner BNSF Railway Company at the following address:

Karl Morell

Of Counsel

Ball Janik LLP

655 Fifteenth Street N.W., Suite 225
Washington, D.C. 20005

and by first-class mail to:

K. Paul Day

Douglas R. Dalgleish

Lathrop & Gage LLP

2345 Grand Boulevard, Suite 2200
Kansas City, MO 64108-2618

Jeffrey R. King

Lathrop & Gage LLP

10851 Mastin Boulevard
Overland Park, KS 66210-1669

s/Thomas W. Wilcox
Thomas W. Wilcox
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INDEX OF EXHIBITS

Ex. 1 — Wichita City Ordinance No. 5436 (1916).

Ex. 2 — June 29, 1923 Agreement concerning reformation of WTA. This
Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for
Summary Judgment.

Ex. 3-WTA’s Verified Petition, filed November 6, 2002.
Ex. 4 — WTA’s Second Amended Verified Petition, filed December 6, 2002.

Ex. 5 — Official transcript and ruling of bench trial held before Sedgwick County,
Kansas District Court Judge Joseph Bribiesca on February 20, 2007.

Ex. 6 — Sedgwick County, Kansas District Court’s Journal Entry on Remand and
Permanent Injunction, filed August 1, 2008.

Ex. 7 — Official transcript of evidentiary hearing held before Sedgwick County,
Kansas District Court Judge Timothy Henderson on June 9, 2009. Given the size of the
transcript, FYG is only attaching excerpts of the proceeding. FYG will, at the Board’s
request, submit the entire transcript under separate cover.

Ex. 8 — Official transcript of Sedgwick County, Kansas District Court Judge
Timothy Henderson’s ruling following evidentiary hearing. The date is incorrectly listed
as June 8, 2009.

Ex. 9 — Official transcript of bench trial held before Sedgwick County, Kansas
District Court Judge Joseph Bribiesca on November 21, 2011. Given the size of the
transcript, FYG is only attaching excerpts of the proceeding. FYG will, at the Board’s
request, submit the entire transcript under separate cover.

Ex. 10 — Official transcript of oral ruling issued on December 12, 2001 by
Sedgwick County, Kansas District Court Judge Joseph Bribiesca following the bench trial
that was held on November 21, 2011.

Ex. 11 — June 6, 2013 Letter from FYG to WTA offering to sell right of way.

Ex. 12 — July 15, 2013 Letter from WTA to FYG declining offer to sell right of

way.
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” Y0 . WICHITA TERMINAL ASSOCIATION
b (Published in the Daily Rucord.Scptembcr 12, 1916)

ORDINANCE No, 5436

‘ o AN ORDINANCE GRANTING TQO THE W'ICHITA TERMI- L
) 'NAL ASSOCIATION, composed of The Atchison, Topeka &

' Sanfa Fa Ry. Co., tha Chicagn, Rock Jsland & Pacific Ry. Co.
' and Jacob M. Dldﬂnson, Its Receiver, The Missouri Pacific Ry.
Co. and B. F. Bush, its receivaer, and the St. Louls & San Fran-

claco Rd Co., and ]ames W, Luslc, W. B, Bxddle and W C

uu9b



F.Y.G. Invesiments, Inc. and Treatco, Inc.'s
Reply to Pefition for Declaratory Order EXHIBIT 1

J¢ THE CITY OF WICHI A. - 155

Nixon, its receivers, and the succegsors and assigna of such asso-
ciation, the right to construct, operate and maintain Industrial
Tracks-on and across what is ordinarily known and called Twen-
ty-fifth Street, In the City of Wichita, Kansas. ‘

‘Be It Ordained By thc Board of Cnmmi.ﬂ.slomrs of the. Czty
of W1ch;ta.

SECTION L That .parmlsnion and right are hersby pranted to Tha Wishitn
‘Tecmlnal Asjoclation, hareinafier exlled ‘‘Association” compoaed of Tha Atchixon,
Topeka & Gunta ¥Fa Rallway Company, Tha Chlcngo, Rodk Island & Paclfle Ry, Co.

and Jaaob AL Dleldnson, Ity Recelver, The Minspurl Pacitle Ry, Co., &nd B. 3 Duah, '

its Recoiver, The L Loula & Sun IMrencivca R4, Co, obd James W, Lush, W, R.
H1ddalg rnd ‘W, C Nixon, Its Restivers, and the suctessors and agaigna of sneh sano.

~ elstion, ta construct, opqrate And maintaln Indusiral tragkta and switches, and also
such roadbed and embankments sa may lha or bgcams nesepeary along ahd scross

© twhat {a lnown and ealled A5th Blraet, trom a pomnt sixty (60) fect aant of the west,
ltns of Baction 4, In Twp. 27 % of DNange 1 eant of the 6t P.0L to the weat Uno of
‘Whaahlngton ‘Avenue, in the Qity of Wichita, Kativne, a9 follown: The ceater line of
‘tha south tracle, helng 2114 .fect south of tha north llna of tha EWY of sald Heotlon 4,
with tha right to oresy anld A9th Atreet, and bulld auch curvey sud conseotions for
such traclts oy may ba devired, slso a second track 13 feet Irom panter to ceater

_norlth of pnd connested by Ewitghas with the sabova degerlbod track but extending
only from near Toptka Avenue on the west to niar Mend Avenue ns platted In
Nlinols A4d, to the City of Wichita on the enat. ‘

BEC.'I'ION 2. 'I’hls permisalon {z hardeby m.m!a subject to tha followizg condi:
tions, terma snd atipulations: Sald Assosiation shull donatmuet said tracks under yuch
dttections and supervialens of the Clty Engfneer of the Clty of Wlehita, a9 by law
provided, ea to linea, g'mdu. croqalngn and methnds of caryying on the’ construetion
worle In so-far an publip usa of strcéets Iy condemed, Bald Aszoclation shall at all
Hman k¥ap ‘and malntaln sald tracka on gradaiget by the Clty Tngihaer, and should
the grede be chuiogsd 4t sny tihe sald Association shall immediately changa said
tracks to esaform to sach grede at ita own expenss, The 2ald Assosintion shall con-
struut and roainfaln in good order the portlon of aldewalks crgegsd ana rliway
oromaings, and. aliall oeey sald {rack:In: gyod repalt; mad-Inaneh condition thatl loams

. mdpuhldtwm 1K gtreet-tan  wilely - paas over.guch tradks at any polnt: on maid
sireet. The suld Assasiation ‘'when dinly ordered to do =o, yhall pay the anal.of pav-
ing lta track s8.provided by Jaw, and the worl siinll be d¢ns In accordance with the
plana and apecitications furnished by the City Engipaer, Sald Aagoalwtion shall bold
the City of Wichita (orwver banitlens for damages that may result by resson of the
construetisn, malntenenoce snd. opureﬂdn of sald teucks, (ncluding ail dmmge. I sny
to adju::uf. nropeny

8BCTION 3. 'rlm “thin: -grant o' heneby made 3uhjaat !D rul walld ln.vrn govann
. lng cltiea of tha first class now In forea or that muy herenfter be énacted, and all
'-'ulld ordinaiicea end parts af ordinances of Wichits, ¥Xanaas, In relatlon thoreto.

smC‘r'joN-i Amaudad apd Rapanted by Ordmnuoe i{ru g

AXOTION 5. This ordinance shill toka el‘tcct nnd. ba lo force  fromd and efter
. it publieation onds in the otficlal clcr papar

APFROVED: Thiz Sth day of Sept_ 18916,

0. H., BENTLHT.
Miyor,

Alteat: ]:’L D. IISTER. )
i (.!t}' Cletk, ° 05—95#

(}u:n:ptmce Iiled OcL 11 1816, Mo, 34t wlsal Fllo of 1914).
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- AGREEMENT, dated thie 29th day of June, 1923, i

a . . ‘ between THiE CHICAGO, ROCK ISLAND AND
T *™" PACIFIC RALLWAY COMPANY, (an illipols i

) Cte . . and Iowa corporation.duly qualifled

) B . to do business in Kansae), hereinafter

for convenience sometimes called the
“"Rock Is8lnnd Compeny™,. pariy :rnthe,"mm_“_~\
[iret part; THE ATCHISON, TOPEKA AHD .
EARTA FE RALLWAY COMPAHY, (a Kaneas :
gerporation} herejfiafter for conven- !
" lence Bometimes called the "Alchieon !
. - Company”, party of ths escond part; !
HIBSQURI PACIFIC HAILROAD'COMPMI‘[,
(e Mieasouri oorporation duly qualified
to do buelpese in Kaneas) hereinafter
for conveniencs Bomotimes called %Lhe
- "Pacific Company”, party of the third
part; and 3T.LOUIS-BAN FRAHCIECO RAIL-
. _ : WAY COMPANY, (e Missouri corporation
et ' ' duly qualified to do buginsss in Kan~
san) hereinafter for convanience gome~ -
times called the "Frleco Company" party ° 4
of the fourth part. |
1

RECI

ALS , . v

The parties {hereinafter called the "Fropristary Companies") omn !
--1n-equeal undivided shares all certain real-end pergenal prupsrty Including "
tracke aggregating Sixty-thrse Thousand, Four Hundred Eighty-five lesat
(63,485 fL.) in length (hereinafter called the "Assoclation Tracks"). in the
etock yarde, packipg houasas and milling distiriot at Michita, Sedgnlck County,
Kaneas, guch tracke being shown in red coloring upon print hereto attacheq
marked Exhibit “A" and pade a pert hereof.

A valuation of euch property and Tracke as of December 1, 1921, le

f
shomt in detall on Bohedule “B*, also attached and made a part hereof. ) :-;, }
Subsequent additions ehall be added to Bchedule "B" by ths flling of exhihlits _:uz.f"
numbered “C", *D", “E*, ste., supported by mape and actual gost data. G

- ¢ For purposes of economy and efficlenoy In ths handling of the bugi-’
nef8nin eaid Dietriet, the parties have formed the Wichitz Terminal Assoolietion O
(haréinartsr called "Aspociation") te have direet charge over the maintanance "rf;kbf‘

w ©of eald propsrty nnd tracks and of the swltching thereover. The Propristury ff:ja,'

1. Companieg now deslre to set forth In writing their eeveral righte and obliga-»;r_"j

,¥§+iiona_ln:ngﬁpsut to the Assoclation and to each other. : o

., $1ery -“. N g‘-"'...:'..f .
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1

; & General Bupsrintendsnt, or octher ranking officer, of esach Propristary Company,

-

"“proval of the Bodfd, T

S

1

L]

Ay
LEY-5 TIPS BT DA S ' _a- -
S

- T — T
s . AT T

S - p—

e ™

The Proprietary Companies mutually agree as followa:
1. The Aseccialion shall be governed by a Hanaging Board, composed of

sald Board to gslect as chairman one of ite mambere whe shall hold officse for

& paeriod of ‘twd years or until tha elpction ¢f hie successor by n majority vote,

The Hanaging Board shall hold regular querterly meetings, the gxacl datas

thersof to ba fixed by the Chairman, &nd ohall hold such epecial mestings me a
Chairman, or any two of the Board membere mey vequest, each Proprictary Company

to hnve at leaat ten {10} day'e edvence writtsn nolicn of any such special meat-

‘ing. A wajority vote of the Managing Board shall be suffieclent Lo bind fhe T
partisa hereto. ° , -

2. . The Hanaging Bnard shall appoint a Superintendent which appoinitment
ehall be by majority vole of Lhe entire Managing Board. Said Superintendont
in turnc, subject %o the approval of the Board, shall appolnl such of tha follow-
fng officére and employea ne he or the Board ghall deem necessary for the main- :
tenance and operation of said tracke: T

POBITION

H
!
. |
Chiel Clerk and Caahier !
Station Agent i .- ' .
Yardmaster '
Track Foreman

The Superintendent shall aled from Lime Lo Lime through hise.eubord- .
inate officlals employ such office help engineman. switchmen, trackmen, and '
other employes as shall in his Judgment, concurred in by the Hanaging Board, i
be nacessary for the efficlenl and sconomical operation of Lhe businwes of the :
Aesociation.” Salariee of such o(ficlg}g.gnd employee shall bs subjeot to ap-

—

3. THE BUPERINTENDENT shall have direct charge of the Associabion
Tracke and the working forces, Ile shall bg responelble for the property and
for the efficient and economical conduct of the work. He shall report to
and receive inatructions [rom the Menaging Board through ite Chairman, and
shall make guch reports to the Board and the Fropristary Companiee ae may from
time to time be required by the Board or any of euch Companlies. He ghall
countersign all checks agalnat the bank deposlta of the Assoclation. lie may
aleo act ae Station Agent.

-~-'THE CHLEF CLERK AND CASNIER ehell certify to the correctneee of all
bille, vouchors and timechecke, and shall, Bubjeclt to counter eignature of the
Buperifitendent, sign all checke againet the bank depoaiter of the Aesociation. N
de ghall have charge of the office of the Suparintandeni, under the direction ° B
of bthe Superinlendent, and the forece employed therein, and shali otherwlae as- et
olel the Superintendsnt ip handling the affairs of ths Aseociation. '

[ L . ' , =1

LSLNI S .

e
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THE BTATIOW AGENT, if any, shall reporl Lo and recafve instructions
From the Buperintendsnt and shall have direct chargo of ull ouleide Lranaports-
*ion work and of matters relating to trafflc of the Associatlion. Ife shall maka !

~~guch reporta to the Proprietary Companlee ne mey from Lime Lo time be requeptad i
by such Companies, or any of Lhemn,

THE YARDMASTER ehall have direct
operatione. fle shall repqgrt to and recajve |{
Ing atation mattere, but In all other duties
structions from the Bupsrintendent. He shall be responelble for tha prompt
movsment of -tAres and proper posltion of avitches, and ehall make guch reporte

w18, the.Proprietéry_pompaniea may requeat from tlme to time. ’

¢harge of ynrd forcass and avwitching , .
netructlione from the Agent respect- a
he shall report Lo and recelys in- }

-

THE TRACK FORBMAN ehall report to and recelve inotructions from ths \
3uperintendent and shall be responalble for the efficlent and economical main.
Lenance of the Aasoglntion Tracke and any other phyeical Property belonging to
or used by the Asmecciatlon. He ghall construct guch new tracks or etructures
ap may from time to tiime be suthoriged by the Managing Boerd. e phall make

regquieition on the Buperintendent for materials end pupplies neceesary for
his work.

B

LT R

The Aseooliation phall bond each the Superintendent, Chief Clark
and Cashler, or other employee having to do with the handling of moneye or
negotliable paper, for the full amount of the working fund or in auch other a-

mounte ap the Managlng Board may direct. Such bonds to run in favor of Wichita

Terminal Association, a voluntary aspociabjon -compossd of The Chicego, Rock {

‘nland and Pacific Rellway Company, The Atchleon, Topeks and Santa Fa Railmay '
— mpany, Missouri Pacific Railrocad Company and tha Bt. Loule-Ban Francisco

Rallwey Company, Zq T 07 '(C').n(’}’/ RV
. J/ i
4, The Proprietary Gompanios shall furfiiel Lhe nltlh erlgines necheasary

to properly handle the businees of t ngggati n. The Hocﬁ“Ialqu ehall fur-
nieh such engined  during the first (3ix monihh! srlod of “he term of~thig of
thle sgreement, the Atchison Company~—shatI fur aqhgbs_ggmg_gor.the.aeconq:g}i"?-
- ' h

moriths‘ period, ths Pacific Company _durtng=the~Shird six montﬁu' period, t
Frieco Company during the fourth ¢ix monthe' peripd &Ad 85 68 In rotatlon until
the terminatlon of thia agreemont .

-

= ——— .

Al]l euch awitch englnea so furnished ehall be acceptable to the

Chairman of the Menaging Board and shall be in goed condition and running order - ., 2 -
when delivered to the Association, and mhall be adequate for the maximum ser- Ao
vics to be performed. Wken an engine Ie¢ leasad to the Assocclation or relesaond
by Lhe Aesoolation & jeint Inepsction by the Chairman of the Maneging Board or
hla representative and a repressntative of the owner Iilne ehall be had and o de-
finite record of same Bhall be made and copy Filed with Lhe Asaccliation. When . . .
an englne 1e leased to the Aeaoclatlon, it shall remain in lts esrvice during I lﬁ
the entlire poriod that the Propristary Company omnlng it may be required to fur- - .1,
nish a ewitch engine to the Aesociation, and another engine phall not be sub- LT
atituted thersfor unless the engine firet furnlshed shall bo damaged whils in e
service of the Assmoclation or -shall require repairs which cannot be madse during L
‘he'_pérlogl of. time provided for roundhouse nttention, . i

LA R S .

. o)

b ammnr o A . -
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Ae rental, which shall etart upon the dale accapted by Chairman of thg °
Mahaglug Board, the Aagociation shall pey to the owning Proprietary Company Y
monthly within iwenty (20) days after bills are rendersd therefor, at the ratg
°f one (1) mill per pound of tractive power per day of twenly-four hours, or
‘et such dirferent rate as may [vom tise to time be dacided Upon by a majority

ordinary or running repairs Lo such englnes during the Lime they are leased Lo
the Association. The ownlng Propriwtary Company whoee turn it may be to furnish

Aaaociatlop at ‘Wichita in like mamner. When turned back to the oWnar Propristary . ’
Company it #hdli"be In as velatively good condition ap when delivered, ordinary
——-woar-and taa?'excthed.. This to gjao be determined by a Joint inmgection,
i - . . . [T .-....__.J—-—.—..._,..‘__.‘

The Association shall bear and pay the cosbl ol all repaire to ¢on- i
gBines damaged while In 1te sorvice, and ehall zleo pay rantal at the rate abovg !
deadribed during the time actually consumed in making repairs and in transport-
ing the damaged engines to and from the hearest shep of the owning Propristary
Company, and in addition shall pay feor the traneportalion of eych engine to and
from from sush ghop at the rato of twenty (20) eente per englind mils.

e e e .,

——

4 -
"The Proprietary Company at the tims furnishing such enginve ohall,
at the oplion of the Aseoclation, care for the same In ite roundhouse facillten '
. at Wichita K charging for ouoh servica at the rate of Two Nollers ($2.00) fof

charge of Three Dollars (3$3.00} may be made for each boiler waphed mnd Ong
7llar (81.00) for each change of water in boilera, said chargas baing in addi- -
~—40n to the gaid rale of Two bollare ($2.00). Such roundhouse cars ehall in-
clude the uss, at the sole riek of said Agncolatlion and under thd directlon of
the Propristary Company, of so much of said Proprietary Company'se Lracke ag may
be neceasmary ip reaching said- roundhouse facilitiep., s

L—

Any party hereto may be rellevadlrkom furnishing such enginee for
~any_such peried, provided it ahal;,p;rangg"yith.&ha_party jmmedintelxmhharato-:u

-
kg, g
.

fore furnishing the same or with the party next rollowing to furnish an engine .

5. ' If any Proprietary Company shall perform any labor for eaid Asgoci- '
atlon or ghall furnish the Aseccimtion wlth any materiale or supplies, il will
charge the Aseociation therefor the coel plua tan percent {10%) to cover super- N
vielon and handling, and plus freight on molerials and suppliea at the rate of ok
ons-half cent (}¢) per ton per mile for the distance transported ova- the raile
of each Propristary Company, or at euch diffsrent rate por ton from tims vo Lime
be fixed by a majority of ithe members of Lhe Yanaging Board.

- 6, ' Bach Propristary Company shall advance to thr Aesociatlon for yse - .

aé; e WORKING FUND, Lhe sum of Two Thoueand Dollars ($2,000.00) and shall also S

from time to time within twenty (20) daya after writtsn call therefor from the
irmen of the Wanaging Beard, T :

Bl R EI B - 5 gl v . e o® . :
A u PR - . . v~ st . i {
Wiaiip Bl ches XLt Al i “ e : :
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, advance an equal shere of guch further eum or sums ae the majority of the msm- '

bers of the Managing Board shall deem necessary, to make the Working Fund ad-
equate for the proper ¢onduct of the businese of Lhe Associatlion. I, howsver,
el any btlme the majority of the Managing Roard shall desm the amount of the !
Working ¥und larger than reasonably necessary for the bueinees of the Aagoci-
ation, then said fund shall bs reduced to such-amount as will suffice, and the
differerice shall be pald to the Proprietary Companiee in oqual shareas. Tha
Working Fund ghall be kept on deposit in a Wichita bank or banke acceptable to
the Managing Bdard, eubject to check byp-the Chisf Clerk and Cashier of the As-
goclatlon with the. countersignature of the Buperintendent, '

-

S Fy The Aseociation shall perform all the ewliching eervice reguirad
on the Asgocimtion Traoka, and shail-make-no cllarge againest.the Propristary.
Companiee therefor,oxcept ae providad in Bection 8 hereof. Honse of the Proprie- - -
tery Companies shall permit its engines (except those at the time lsased to the
Associatlon under Section 4) to eriter upon the Asecclation Tracke for the pur-
pose of ewiiching, excepl upon ths request of the Supsrintendent and under the
eupoarvielon of the Btaticn Agent and Yardmabler of the Association,

- mn mi——

. Bach Proprietary Company ehall collect and retain awltching revenue
accruing on business from or %o an Industry on eueh Propristary Company's rails
and an Industry on Assoclation Trocks, or from or to an Induetry on Association
Tracks, and connecting lines not members of Lhe Ampocliation, whers such Proprie-
tary Company acts as intermedlats carrier,

.

- . Tha Aseociation shall collect all switching revenus accrulng through
Intra-Plant or Intra-Terminal ewltching each month, auch ravenus as recoived Lo

" be cradited to the Propriatary Gompanles; and ab the clooe of each month Lhg As-
eociation shall pay to each Proprietary Company 1ts proparlion of such revenuss .
in the pame ratio ag suoch Proprietary Company contributes td Lhe operatling ox- ]
penges of the Aegoclation in eaid monih. . - ]

e —— e i

8. Each Proprietary Company shall pay to the Association within twently ’
{20) days after bille ‘are rendered ‘

therefor; the following sume: . s .

—— —
- " B T e N et T — ™ L

(a) Monthly, a'ehare of the cost of ménpglng, operating,. malntaining,

repairing and renewing ths Asscclation, Including premiume on ineurance aor

Sursty Bonde, and the Assoclialion's tracks, and property in Lhe proportion that

the number of loaded or empty care switchad .for iie acceount during such month vt
bezrs to the number of loaded or.ompby care pwltched for the mccount of a2l the
Propristary Companies during such month, ] _ '

4

{b) From time to time ons-fourth of any taxes and asgesements paid by - J}ZiL&j

the Apsoclation on account of or in reepesct to ths property of the Associatlon.
1 ' 3

s
’

" The Aseociation !e authorized to make eight drafte sgainet sny Pro- , "
pristary Company for any sume rempaining unpald after the édame shall become due . -

and payablé hereundér. Errors or disputed ltems ohalllbg adjusted In eubsequent v

billa. L e
- - . . e - ) Iz i
8.. ' Each Propristary Company shall at its eolb cost provide sturage . !
track? gonpeoting with the Asmgolation Tracke, having s capecily ample to accom-
[N e Il'.l-‘n . . P . ; P t‘.:
u"-';..'.:. i . ._"'".' TN
2 ‘::';,j"'-,:ii":e_}- : v";{‘- -\." .“J.L T Y - .._'.'1.‘ 2 ¥ -‘ -5"' v L
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odate all care interchanged with the Associmtion. Any maln llne awitches ghall

a constructed and maintained by and at the sole coet of the company ovining the
mein line, and the Association's englnee shall not pase through euch awitches on-
te the meln line of any Proprietary Company until the axprees permlsalon of the
Buperintendent of such company has been obtalned,

10. . If any Assoclation Tracke now or harearter localed upon the exclusive
right of way of any party hersto.shall interfers wlth the uss euch party desirsa
Lo make theredf,”then upon written notiga to such aeffecl, the treek or iracks
causing the intarfsronce ehall be relocated at the axpanse of thg_parties hereto,
and in caed it ghall be necessary to reiiove eald track- or tracks entirely from

.gald excluasive right of way, then the parties shall contribute equelly te the :
purchaes of the additlohal right of-way needed 'for sald track or tracke pnd Lhs... .
right of way so purchased shall forthwith become and be trealted as a part af the .
Apeociatlon Tracks heresunder,

11. 'The Aésociation shall from bLime to time construct euch sdditlonal
tracks or- other atructures ss may be nuthorizad by the Managing Board with the :
congent oq*gsgyﬂznnprlg_ury Company, and the "coat thereef, leea any share to be .

orne by al indudtry, ehall be boFffe equally by ths Proprlatarg Companies. :
That portion of any auch nddiuional track or struoturee, which la not owned .by

an Industry, shall kecome a part ‘nf the propsrty owned equally and in common by )
the rarties heresunder. In the case of an industry track, an agreemsnt shall -

firat be executed by the Induatry, the Assocletion, and aach Proprietary Company, !

roviding for the conetruction of the track upon such basle ap may bg declded i
~ipon from time to tinte by the Proprletary Companies. The Industry shall be ra- '

qulred Lo furnieh fres of coat, by lease, ordinance, or In such other manner as

the Hanaging Board may dealgnata, the neceseary right of way for Lhal pnrt of

the track, Il any, lying outoide ths right ‘of way of any Proprietary Company,

with the right in the Aseociation Lo enter upon such rlght df way for Lhe pur-

poes of conalructing, malntaining and renewing such track end of operaling Lhere-

over, and of removing such track upon any termination of sald agreement. ‘The i

Induatry ekall be requited to deposit with the Aspsoclation in advance of con-

etruction the estimated coet of tho track and roadbed, to be borne by It. The

Induatry, under the directlon dr the Superintendent of the Aeaociablon may It=

6elf do the grading. -~ .

et = g S [

i
Upon any additlonal Fixed property being acgquirad or provided as in {
this Section 11 provided, prints letiered “Exhibit C*, "Exhiblt b", *Exhibit E,
and 8o on, identifled In lour counterparte by the General HManager of each Propria-
tary Company, suiteably and fully ldentlfying and deecribing same, shall be attach-
ed to and become a part of thile msgreasmant.

" In determining whother any expenditures are for additione and better-
mente, or {or maintenance, the partiss ehall ba governed by current Interstete
—Commerce Commieslon Clagaification or the lawful rules then in force govarnlng
such mattera.

2. Other Rallway Companiee may from tlme to tilme be admitted to membor
~hip in the Asecoclation upon such terme and conditlone ae shall [iret have been .
appraved in writing by each of the Proprietary Companies.

e ~6- .

oy . "

k.

(s
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13. " If any of the Propristary Compenies shall fall to pay any sum pny-
able by it hersunder on or befors the date when the ssme shall bacome due, or
shall fall to perform or comply wlth any othar covenant or condition by it to
be performed or complied with under thls agreement, and such default shall con-
tinve for a period of eixty (60) days afltor written demand for such payment, per-
fermance or compliance ehall have been made upon such Proprietary Company by the
Appoclation or by the other Propriatary Ccmpanies, then and in any such cage the
Aesociation or such other Propriotary Cempanies ehall have and haereby are glven
the right te exolude the defaulting Proprietary Compeny [rom tke privileges of
this agregment untll euch time ae it aball have fully satlafied, performed, or
complied .with-iis covenante and sgreemsnte herein contained then accrued or to
be performed, 8nd Iin addition thereto ghall bave pald to Lthe Asmoclation, for the
account of the othsr Proprietary Companisa, interset at the rate of gix {6} peor-~:

quired te advance in payment of the defaulting Company's share.

p
14. (a) TAl11 liability for loes of. or damage to the proparty of any Pro-
priestary Company or preperty of othesrs In ite custody, occurring in any manner
{except as provided In paragraph (¢} hsreof)whils euch property is in the poe-
sesaion of the Agsociation or upon the Assoélatlon Tracks, shall be borns solaly
by such Proprietary Company. 't no

(b}  All liabllity for loee of or demege to the property of third pereons
noet in the cuetody of dny Proprietary Compeny, and all liabllity For logs of or
damage to the Apeociation Tracke, or to switch engines or other equipment in the
sarvice of the Association, and all llabillty for death of or Injury to employes
of the Asacciatlion or to other porsone resulting In any mannsr from tLhe swltch-
ing operatione of the Associatidn, the defeotlve malntenance of the Assoeliation
Tracks, or from other ‘causs, {except.as provided in paragraph {c) heroof) shall
be desmed a part of the expenee of operating and malntaining the Association,
and npportioned to ths Proprietary Company on the basle praecribed {n Section
B heracf.

: .
{0) QAll liabllity for loes of ot damage to property or lnjury Lo or
death of persons which shall Le caused by or sriase solely ocut of the neglipenco

Qo021

Yy,

of any one or more of the Proprielary Companles while operating ite or thoir ex.™-==w

¢lusive engines and cars upon or adjacent to ths Aseocintlon Tracke'!including

fires est out by eparke or spresading lrom buildlings or etruclures of such Pro-

pristary Company or Companiss, shall be borna eolely or in equal shores, ao the
cape may be, by the Propristary Company or Companies at [ault, excaep} that each
Propriatary Company 'so causing or contributing Lo auch lose, damage, injury or

death, shell bear and pay the less reeulting to its excluelve englice and care,
including property or persone therein or thereen. When less, damags, injury or
death shall reault From the concurrent negligence of the Associatlon and of one
or more of the Proprietary Companles, then thal part of the loss which partakes
of the character deseribed in the l'oregoing paragraph {b) shall be dlvided one-
half to the Aesociation, to be distributed pe prescribed by eald paragraph (b)
hereof, whila the remaining ong-halfl of such loes, together with all other loss

%aauljlng from such concurren} negligencs, shall be borne by the Froprietary Com- -

pany or Proprietary Companies at feult, and 1f more than ona Proprietary Compapy
ip involved, the loes shall be dlvided betwesn them in the manner in thies para
graph (o) prescribed for the dietributfon ol loee dus to the excluasive faull of
two or more Proprietary Companies. - ‘
. B -7-

I ' . P B 4 P L
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Whenever loes, damage, injury or death ehall be properly chargeable
to an induetry, under the provisions of an industry track agreement, Lhe Aseocia-
tion shall take all reagonable ateps Lo collect from euch induetry the loss so
suatained. Any sums e@o collected ehall go to reimburee the party euffsring the
loss, or as a ¢redit to the coet of operaling end malntaining the Assaciation,
ag the casa may be,

.
.

“"*~ The parties hereto shall and will indemnily and save harmlesa aach
the other from the payment of any loseea or detagep, costa, charger or expensas
other than pitch ma such party is redquired to pay aunder .the prdvisions of this
agreement.

e s

ment shall be recovered which such party shall be compelled to pay and any athar
partise heroto shall, under the provisions of this agreesmenl, be salely liabls
tharefor, then such other party shall bn demand promptly repay to the party pay-
ing the same, any menoys which it {tha party paying the same) may have peld or
been required’ to pay whether Ln the way of damagee, coste, fess or olher oxpeiges;
and if the liability in any such caas or consas is Joint between Lhe parties to
thie agreement, the party defendant therein shall be reimbursed lio expenditurse
pru'rata accordingly. . .
Note of the partiss shall be concluded by any Judgment at law or {n
oquity agalnet eny other party or partiss unissa it hae had rensonable hotice
from such other party or partles requiring it te appear in an actlon or sull and
make defensa thereto for Its own mccount or jointly with the other parties. 1If
euch notice ghall have been given by any party to any other parly or partiss and
the party or parties recalving the same ohall have failed to appsar and moke de-
fense, 1t or they shall be concluded by the judgment or gecree In said suit.

15, In cape any disagresment chall orise balwelh any two or more of ths
partliee hereto, touching the conatruction of any part of thip agreement, or con-
¢erning the bueinese or manuner of tranezcting bueiness carried on under ite pro-
vlaione or concerning tha observance or perfurmance of any of ite terms, or_con-.

==—ditione, such question shall be submitled to the arbltrament of disinterested

pereona sxperlenced in railway operation, to be chogon as follows: If Lhe queat-
fen 1n controversy ehall concern one or more of the parties hersto on the one
hend, and one or mere of the partlha hereto on the other hapd, ihs pariy or
group of partleg hereto desiring arbitration shall enlect an arbitrator and give
written notice thareof to the other party or group, and ehall in sueh notice
atate precieely the maLter or mattsrs which it is proposed Lo bring bafors Lhe
arblirators, and only the matter or mattares se elantod shall be cousidered er
declded by them. If the othar party or group shall [ail Lo name a eescond ar-
ditrator within thirty (39} daye after nolice as mforesazid has bean given to

it or them, ee uforeeaid, the arbitrator namsd by the party or group giving auch
notice may and shall naeme and appolnt an arbtitrator for end on behalf of tho
party or group 8o in default, and the arbltrator so named end appolnted shall
have the same power and and authorlty ae If he had besen clicaen by asuch parly or
group. 7The two arbitrators thue cheoeen shall select a Lhird mrbltreter, Lhus
completing the board. Il in any capgs ad aforessald the arbitratera se chosan
ehall fall to egres upon the sslection of an additlenal arbltrator, such

-B--

.

Tdoz22

If any sult shall be brought agalnet iny party hefeto aHG Ny “jUggs——

- e,

i
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arbltrator shall hs appoiﬁfad. upon twenty (20) deye' written notlce by ahy party
or group to the controversy given to pach other party or group which shall be ip-
tersated, of ite intention to make application therefor, by any judge of the Dlg-
trict Court of the United States for the dietrict which shall then includs tha
Clty of Wichita, Kansaa,

The erbitrators, having takon and subacrivad an cath before some per- ’
aon authorized by law to cdwinieter ocathe, to the effect thal they will well and
truly try and impartially aend Jjustly declde the matter in controversy accordling
to the beat of their ability, which oath ehall be filad wilth thelr award, shall

85 80on ag pogeible after thelr selection, meet to hear and decide Lhe question :

or queationg.?uQ?lttad to them and ehall give to sach party to Lhe controveray
reagonable “hotice of the time and Place-2f such meeting. The hearing of the

T—"board -d1 " arFItFAtsESs ShALL ﬁé“ﬁbndﬁbted'in’thé'manner-praucribeémby the lexs gr—rr—=—,

S

the Btats &f Kaneas, and at the time and plece designatod, as aforesald, and
after hearing all partjies interested, and taking such testimony or making such
invesligation es they may deem necessary, -they shall decide the mattsr 1n econ-
troverey according, to the very right of the matiors, and shaell reduce thelr de-
cigion to writing and serve a copy of auch award upon each party interested,

and such award, when made and dolivered, ad aforesald, shall become and be bind- -
ing and conclueiva upen the partles thereto, and each of such bartlea agreee to
ba concluaivoly-pound thereby; and such award, when made, may be flled by the
succesaful party with the Clerk of the District Sourt of the County inm which
said hearing wee hed, as the basis of a Judgment, and exscution may lasue [rom
euch Court for the collection or other enforcement of such award, Upon the mak-
Ing of such award, each party shall and will immediately maks such changes in
the conduct of ite businees or such paymente or restitution, as the case may be,
ae by suth award may be required of it. .

The books and paperes of all partles hereto, so far as thay rslate bto
mettere submitted to arbitration, shall be open to the examination of the arbit-
rators, and the party or parties against whom the award shall be mede shall pay
all of the lees and expenses of the arbitration, or puch fees and 8Xpenees may
be apportioned by the board of mrbitratera ae they mey determins, ‘

 mnre v o e —— T S in €

'
H

Until the arbitratore shall make their award upen any queetblon gub-"=—"— ‘= =
- @itted Lo them, the businese, settlements, and payments to be Lransacted and

made under this agreement shall contlnue to be transacted and made in the mannar
and from exieting prlor to the rise of such queation.

All noticee which are herelnbefora provided to be given by any party
to any other pariy or pasrties may be given by eerving the same upon any execu-
tive or general officer of asuch olher party or parties withln whose Jurledietion
pald City of Wichita ahall be.

16, Thle agreemsnt shall take effect ae of the Jst day of December 1923,

and ehell continue in effect until terminated by any party glving to each of the
others one year's noitice in writing of 1ts desire to wilhdraw from sald Amaocla-

tion, provided, however, If the remaining parties shall desirs Lo ceontinue said

-~ Aggoclation, then upon psying to the withdrawing party ite pro rata ghars of the

then fair value of all the then present perscnal and real propsrty of Lhe Asgoci-
ation/ thiz agresment, modified, only ae to the lncreased pro rata ehares by
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reason of the lespened number of parties, shall continue until terminated by
another party glving to the others one year's notice of withdrawal, and so on.
Any Aescclatlion Tracke locatsd on the right of way of the withdrawling Company
ghall either be resmoved or whall be covered by an easement, providing for the
payment of ground rental.

Upon the termipation of thie agresment me to one or mors of the part-
ieg, the party or parties eo withdrawing ehall bo refunded i{te shars of the work-
ing fund prevlouely advancad to the Assoclation,
- In the event of complete~termination of -thie agreemsnt and consgq-
'“-—v—"uunv-ﬁ%ueolution-ot-&ha.Auaociution such, dlspoaltlon ahall _he made of the then
: pergonal and real proparty as “the pnﬂtids moy -=grev-wponr-and- i thu-vvonb—ur“*--‘-
their fallure to agree, the matter ehall bte deatormined by arbitration as here-
inbefore provided.

17. That certaln agroemant dated Beptember 30, 1889, between the Chicaugo,
Kanoes & Hebraska Rallway Company (now the Rock Island Uompuny) the Wichito &
Southwestern Rallwey Company (now the Atchlieon Compapy)}, fort Boott Wichite &
Weelern Rallway Company (now the Pacific Company}, and ths Kaneaz Hidland Rall.
.reod Company (now ths Frisco Company) relating to the jeint ownerehilp and oper-
ation of tracke In the oatook yarde and packing house district of Wichita, ls by
mutual agreemsnt cancelled as of November 30bth, 1923..

8. This agresment shall be binding upon and inura to the benefit of the
regpective parties, their successore and appigns, but no party shall btransfer or
aseign 1te interest to or il sny personal or real property of the Assoclation o

— an outeide Company or person without the writien consent of each of Lhe other
Propristary Companlies. .

IN WITHESS WHEREOF the parties have caused 'thle agreement %o be ex-

scuted in quadrupllicate the day and year first above written.

s THE CHICACO, RGCK ISLAND ARD PACIFIC RAILWAY COMPAHY,

- ot s e Y

P

"(8EAL) ATTEST: By L. C. Fritech
¥. Yanderpool Ita Vice Presldent

Asasletant Secratlary

THE ATCHISOH, TOPEKA AHD SANTA FE RAILWAY COMPAUT,

(SEAL) ATTBST: By W. 1. Storey
E. 5., Copesland Ite Prealdsnt

Seoretary
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F.Y.G. Investments, Inc. and Trealco, Inc.'s
Reply to Petition for Declaratory Order
EXHIBIT 3

YOUNG, BOGLE, McCAUSLAND,
WELLS & BLANCHARD, P.A.
106 West Douglas, Suite 923
Wichita, Kansas 67202-3392
Telephone:; (316) 265-7841
Facsimile: (316) 265-3956

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

Zﬂl HV 9t 1 0 hoy

5‘% LIN304 gy

WICHITA TERMINAL ASSOCIATION

Plaintiff,

)
)
Vs, i Case No. 02C 34 8 8
)
)
)
)

F.Y.G. INVESTMENTS, INC.,
TREATCO, INC. and MARGIE THOMAS,

Defendants.

K,
'

VERIFIED PETITION ) .

COMES NOW, Plaintiff, by and through its attomeys, Young, Bogle, McCausland,
Wells & Blanchard, P.A., and for its cause of action against d-é;‘endants F.Y.G.
investments, Inc., TREATCO, Inc. and Margie Thomas, states and alleges as follows:
Parties -

1. Plaintiff, Wichita Terminal Association (W.T.A.) is a Kansas corporation with its

principal place of business at 1537 Barwise, Wichita, Kansas, 67214.

2 E.Y.G. Investments, Inc. is a Texas corporation with its principal place of
business at 2305 Mountain Lake Rd., Dallas, Texas, 75224-1651. F.Y.G.Investments, {inc.

can be served by serving Barbara Dussexx, 2305 Mountain Lake Rd., Dallas, Texas,

75224-1651.
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3. TREATCO, Inc. is a Kansas corporation with its principal place of business at
2300 N. Broadway Street, Wichita, Kansas, 67219. TREATCO Inc. can be served through
its resident agent, Margie Thomas, at 2300 N. Broadway Street, Wichita, Kansas 67219.
4. Margie Thomas is an individual residing in Wichita, Sedgwick County Kansas,

and can be served at 2300 N. Broadway Street, Wichita, Kansas, 67219.

Background Allegations

5. Plaintiff, W.T.A., was formed as a co-partnership sometime on or after

September 30, 1889, composed of the Chicago, Kansas & Nebraska R_ailway Company,
the Wichita & Southwestemn Company, Fort Scott Wichita & Westemn Railway Company,
and the Kansas Midland Railroad Company relating to the joint ownership and operation
of tracks in the stockyards, packing houses, and milling district of Wichita, Sedgwick
County, Kansas. The W.T.A, has continued to operate in said area for the purposes of
economy and efficiency in the handling of railroad business in said area and to have direct
charge over the maintenance of said railroad property and tracks and of the switching
thereover.

8. At atime undetermined by search of railroad records, but befween the years of
1889 and 1922, two tracks running parallel to each other were constructed east of what s
now known as Broadway and within the street confines of 26" Street which still exists, but
which was vacated in the Session Laws of Kansas of 1895. That aftached hereto marked
Exhibit “"A" and made a part hereof is a 1922 W.T.A. map of the area showing that the two

25™ street tracks were in place at that time.
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7 The two W.T.A. tracks designated by the W.T.A. as tracks numbered 70 and 71,
have been utilized by the W.T.A. as interchange or transfer fracks since at least 1922.
8. A search of the Sedgwick County tax and_appraisal records reflect that the
property to the south of the aforementioned W.T.A. tracks is shown as being owned by
FY.G. Investments, Inc. 2305 Mountain Lake Rd., Dallas, Texas, 75224-1651, and
carrying the legal description:
NW 1/4 SW 1/4 EXC RR & EXC CANAL:& EXCBEG 1131 :07
FT S & 593.54 FT E NW COR SW 1/4 S TO S LI NW 1/4 SW

1/4E217.8FTNTOPT 217.8 FTEOFBEGW TO BEG SEC
4-27-1E - -

9. Defendant TREATCO, Inc. is not reflected on the Sedgwick County Real Estate
Tax Roles as an owner of record of the aforementioned property but plaintiff asserts that
said company maintains a dog food processing plant on such property and its president,
Margie Thomas, asserts on behalf of TREATCO, Inc. a right to the property where the
W.T.A. raiiroad tracks are located along 25" Street.

10. The South W.T.A. track running along 25™ Street became unusable as a resuit
of a derailment and was in need of repair. The North W.T.A. track was also in need of
repair. When W.T.A. personnel made attempts to make repairs on the tracks in
September, 2002, defendant Margie Thomas, presumably acting on behalf of TREATCO,
Inc. and the owner of record, F.Y.G. Investments, Inc., notified said railroad personnel that
they were trespassing upon her property and were asked to leave the premises. The repair
work was terminated by W.T.A. personnei when Mgrgie Thomas objected t0 the W.T.A.

repairing their trackage and she notified the W.T.A. to cease trespassing upon the property

or the police would be called to the scene.

-3-
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11. Priorto the above altercation, the plaintiff W.T.A. had entered into a contractual
agreement with a Kansas City area firm, Hulcher Services, Inc. to make repair and
upgrading of the W.T.A. tracks along 25" Street. Said repairs were scheduied to be
commenced on or about October 30, 2002, and Margie Thomas and TREATCO, Inc. were
notified that the W.T.A. wouid commence the upgrade of both of its tracks along 25" Street
on October 30, 2002.

12. On November 1, 2002, plaintiff W.T.A. was notified that the defendants would
place a fence along 25" Street to prevent the W.T.A. from repairing and thereafter utilizing
said trackage. |

13. On November 4, 2002, defendants brought workmen upon the property and
installed fencing along the West and North portion of the W.T.A. trackage and along the
East side of the W.T.A. trackage which effectively restrained the contractor from

completing the repair and upgrading of the two tracks in question.

Claims Against Defendants

COUNT 1: TORTUOUS INTERFERENCE
14. Plaintiff realleges and incorporates by reference the following allegations as
though fully set out herein,
15. With intent to injure plaintiff W.T.A., defendants have interfered with the
W.T.A’s ability to complete the construction on its tracks in order to upgrade both tracks
along 25" street in order to meet federal raiiroad administration requirements. Defendant

Margie Thomas has continuously and repeatedly ordered plaintiff's personnei to leave the
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railroad property and has interfered with their ability to proceed with the repair of the
frackage.

16. Defendant Margie Thomas and others under her direction have ordered the
personnel of Hulcher Services, Inc. to remove themselves and their equipment from the
trackage being repaired on 25" street.

17. That the actions of defendant Margie Thomas on behalf of the defendants
constitutes a tortuous interference with the plaintiff W.T.A. being able to complete
construction on the upgrade of its tracks along 25" street and said actions constitute an
interference with interstate commerce. The intentional tortuous acts of Margie Thomas on
behalf of the defendants has resuited in delays and damages to the plaintiff and plaintiff
has suffered monetary damages and has suffered an_d will continue to suffer irreparable
harm if said defendants’ actions are not restrained.

WHEREFORE, plaintiff prays for the following relief: That the defendants, F.Y.G.
investments, inc., TREATCO, Inc. and Margie Thomas be enjoined from interfering with
the ability of plaintiff W.T.A. to complete the repair and restoration of its tracks along 25"
street so that said trackage may be placed back in interstate commerce; and that
defendants F.Y.G. Investments, Inc., TREATCO, Inc. and Margie Thomas be enjoined
from interfering with the repair and upgrade work being performed by Hulcher Services,
Inc. in repairing and upgrading the W.T.A. tracks along 25" street. Plaintiff further prays
that it recover its damages, the costs of this action _and it#s attorney’s fees and any other

relief that the Court deems just and proper.
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Respectfully submitted,

YOUNG, BOGLE, McCAUSLAND,

WELLS & ANCHARD, P.A.

7=

By /M '
Glenn D. Young/4r., #5517 / =
Attorneys for Rfdintiff

VERIFICATION _
STATE OF KANSAS )
) ss: .

COUNTY OF SEDGWICK ) -

|, Danny R. Miller, being first duly sworn upon my oath, staté: that { am the -
Superintendent of the Wichita Terminal Assaciation, plaintiff herein; that | have read the
above and foregoing Verified Petition; and that the statements and allegations made o

therein are true and correct.

WICHITA TERMINAL ASSOCIATION

By,&w‘—'/ el

DannyR. Miller, Superintendent

SUBSCRIBED AND SWORK

¥

My appointment expires:

STEPHANIE D. HEARD
NOTARY PUBLIC
i STATE OF KANSAS
My Appd. Exp Nov 1, 2006
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FILED

Alp o0 dad
YOUNG, BOGLE, McCAUSLAND, FOUPKET W

WELLS & BLANCHARD, P.A. Nov & 119 ekl
106 West Douglas, Suite 923 . o
Wichita, Kansas 67202-3392 - g ,
Telephone: (316) 265-7841 St o
Facsimile: (316) 265-3956 - BY

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT —

WICHITA TERMINAL ASSOCIATION

Plaintiff,

VS. Case No.

02C 3688

F.Y.G. INVESTMENTS, INC,,
TREATCO, INC. and MARGIE THOMAS,

Defendants.

Wt st St Vg Vet "t el “umga? et Vst

VERIFIED APPLICATION FOR RESTRAINING ORDER
COMES NOW, Piaintiff, Wichita Terminal Association (W.T.A.), by and through its =
attorneys, Young, Bogle, McCausland, Wells & Blanchard, P.A., and pursuant to K.S.A.

60-902, applies to the Court for a Resfraining” Order against defendants F.Y.G.

L i

Investments, inc., TREATCO, Inc. and Margie Thomas for the reasons and grounds set
forth in Plaintiffs Verified Petition filed herein. Specifically, Plaintiff W.T.A. seeks the

following restraining order from the Court until such time as there is a final judgment or

hearing and ruling regarding other provisional remedies: -

1. That defendant Margie Thomas, for herself and on behalf of defendants F.Y.G.

Investments, Inc. and TREATCO, Inc., be restrained from interfering in any way with the
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construction, repair and upgrading of the W.T.A. tracks located on or near 25" street in
Wichita, Sedgwick County, Kansas.

2. That Margie Thomas, for herseif and on behalf of said defendants, be restrained
from interfering with the personnel of Hulcher Services, inc. in repairing and upgrading the
tracks along 25" street. _

3. That Margie Thomas, and defendants F.Y.G. Investments, Inc. and TREATCO,
Inc., be ordered to immediately remove the fencing installed across the W.T.A. tracks and
along the W.T.A. tracks so that work can be recommenced to the repair and upgrade of
the W.T.A. trackage.

4. That defendant Margie Thomas and defendants F.Y.G. investments, Inc. and
TREATCO, Inc. be enjoined from interfering with the raiiroad operations conducted by the
W.T.A. along 25" street.

5. That defendant Margie Thomas and defendants F.Y.G. Investments, Inc. and
TREATCO, Inc. be enjoined from interference with interstate commerce conducted by the

plaintiff W.T.A.

Suggestions in Support of Application for Restraining Order

The factual basis for the requested Restraining Order is set forth in the Verified
Petition filed contemporaneously herewith and those facts will not be repeated
unnecessarily herein. it is clearly apparent that the W.T.A. tracks in question may have
been laid down as long as 100 years ago and the defendants acquired their property with
knowledge that the two W.T.A. tracks were there at the time of the acquisition of the

property in 1996.
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Although no easement of record appears with respect to the W.T.A. tracks along
25" street, the W.T.A. acquired a prescn’p'tive easement for the operation of their trackage
along 25" street where it has proceeded to operate said trackage for perhaps as long as
the last 100 years. The Kansas couris use the K.S.A. 60-503 elemeénts for adverse
possession in evaluating whether a prescriptive easement exists. In Allingham v. Nelson,
6 Kan.App.2d 294, 627 P.2d 1179 (1981), Syl. 5, the court said: -

“In Kansas, the distinction between adverse possession and prescriptive

easements has been somewhat eroded, and the cases on prescriptive

easements use the statute on adverse possession K.S.A. 60-503 as a basis

for evaluating claims.”

K.S.A. 60-503 reads:

“No action shall be maintained against any person for the recovery of real

property who has been in open, exclusive and continuous possession of

such real property, either under a claim knowingly adverse or under a belief

of ownership, for a period of fifteen (15} years.”

it would appear that the W.T.A.’s failure to secure an easement when it laid down
its tracks at ieast 80 years ago would be controlled by the United States Supreme Court
case of Robers v. Northem Pacific Railroad, 158 U.S. 1, 15 S.Ct. 756, 39 L.Ed. 873
(1894). The court said,

“, .. it has been frequently held that if a landowner knowing that a railroad

company has entered upon his land and is engaged in constructing its road

without having complied with the statute, requiring either payment by

agreement or proceedings to condemn, remains inactive and permits them

to go on and expend large sums in the work, he will be estopped from

maintaining either trespass or ejectment for the entry, and will be regarded

as having acquiesced therein, and be restricted to a suit fordamages. . .. p.

11.
The Roberts court was clear that the right to payment belonged to the owner at the time

the railroad company took possession rather than a claim raised by subsequent owner

-3-
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many, many years thereatter, It was held in Roberts that where a railroad company, having

the power of eminent domain, entered into actual possession of and necessary for its
corporate purpose, whether with or without the consent of the owner of such lands, a
subsequent vendee of the latter took the land subject to the burden of the railroad, and the

right to payment fram the raitroad company, if it entered by virtue of an agreement to pay,

or to damages, if the entry was unauthorized, belonged to the owner at the time the

railroad company took possession. (Emphasis added).

Did the W.T.A..ultimately acquire an easement by prescription when it installed its
trackage in the early 1900s? This was answered in Taylor Investment Co. v. Kansas City
Power & Light Co., 182 Kan. 51, 322 P.2d 817 (1958) when the court stated:

“It is fundamental that the prescriptive right toan easement is substantially

the same in quality and characteristics and would arise in substantially the

same manner as would title to land by adverse possession. it must not only

be continuous for the requisite period of time, fifteen years under the present

statute of limitations, but it must be adverse and under a claim of right, and

must be exclusive and uninterrupted; and all this with the knowledge and

against the consent of the owner of the estate out of which the easement is

claimed, reasonable opportunity for knowledge on his part being accounted

to him for such knowledge.” p. 518.

See also, Brady Fluid Sve.. Inc. v. Jordan, 25 Kan.App.2d 788, 972 P.2d 787 (1998}, where
it was held in Syl. 5 that in order to prove an easement by prescription a plaintiff must
prove by clear, convincing and satisfactory evidence that it has been in open, exclusive,
and continuous possession of such easement, either under a claim knowingly adverse or

under a belief of ownership for the required period of time.

The defendants primarily through the actions of Margie Thomas as president of
TREATCO, Inc. have threatened the plaintiff and its workmen with arrest by police
authorities if W.T.A. continued with its attempts to repair and upgrade its 25" trackage.

-4-
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The defendants have further caused to be instalied fencing across the tracks of the W.T.A.
in order to interfere or stop the repairs being conducted by an independent contractor. The
plaintiff W.T.A. is being required to pay and wilf continue to pay its independent contractor
while it is being restrained by the defendants from completing the work on the tracks in
question. Plaintiff W.T.A. will be irreparable harmed if it- is unabie to restore and repair the
trackage and return the lines affected to interstate commerce.

K.S.A. 60-902 specifically provides for the issuance of ex parte restraining orders.
Ex parte restraining orders can be issued whenever, ‘it appears that a party is doing or
threatens oris about to do. . . some act in violation of a party’s rights respecting the subject
of the action . . . “

Here, the basis for a restraining order could not be stronger or more clear. Margie
Thomas, as President of TREATCO, Inc., and on behaif of the defendants, has effectively
by the instaliation of fencing haited the repair of the 25" street tracks and such acts are
clearly interfering with the W.T.A.'s operations in interstate commerce. The defendants
have blatantly threatened to deny the plaintiff W.T.A. from repairing its trackage and
restoring such trackage to normal usage.

The installment of the barbed wire fence by defendants at the West and East end
and along the North side of the W.T.A. tracks along 25" Street has resutted in the work
crew of Hulcher Services, Inc. being unable to com;)lete the track repairs. Every day of
down time resulting from the delay will result in significant cost to plaintiff W.T.A. and will
cause plaintiff irreparabie harm.

The actions of the defendants in haiting the repairs of the 25" street tracks threatens
to irreparably harm the plaintiff through its failure to restore such tracks to normal usage.

-5-
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ONCLUSION
For the foregoing reasons, plaintiff W.T.A. respectfully requests that the Court sign

and enter the proposed order submitted herewith granting Plaintiff's Verified Application

for a Restraining Order. ) -

Respecifully submitted,

YOUNG, BOGLE, McCAUSLAND,
WELLS & BLA

Glenn D. Youn ., #5517
Afttormeys for Piaintiff

VERIFICATION

STATE OF KANSAS )
) 8s:
COUNTY OF SEDGWICK )

{, Danny R. Miller, being first duly swom upon my oath, state: that | am the ‘
Superintendent of the Wichita Terminal Association, plaintiff herein; that | have read the i
above and foregoing Verified Application; and that the statements and allegations made
therein are true and correct.

WICHITA TERMINAL ASSOCIATION

By /Q"bu-,/ }714%_ -

Danny R. Miller, Superintendent

SUBSCRIBED AND SWOR gvember, 2002, T

A &

. WA

A i
:‘_AA_

My appointment expires:

STEPHANIE 0. HEARD -6-
NOTARY PUBLIC
’_& STATE OF KANSAS

My Appt. Exp. Nov, 1, 2006
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YOUNG, BOGLE, McCCAUSLAND, SEE.aniil b, En
WELLS & BLANCHARD, P.A.
106 West Douglas, Suite 923 e o g e3id L
Wichita, Kansas 67202-3392 ) e
Telephone: (316) 265-7841 Yai- e TR
Facsimile: (316) 265-3956 ER A

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

WICHITA TERMINAL ASSOCIATION, et al.,

Plaintiffs, : -

vs. Case No. 02 C 3688

FYG INVESTMENTS, INC.,
TREATCO, INC. and MARGIE THOMAS,

Defendants.

[ N N L N e e e

-

SECOND AMENDED PETITION
COMES NOW, Pilaintiffs, by and through their attorneys, Young, Bogle,

McCausland, Wells & Blanchard, P.A., and for their cause of action against defendants

FYG Investments, Inc., TREATCO, Inc. and Margie Thomas, state and allege as follows:

Parties
4. Plaintiff, Wichita Terminal Association (hereinafter W.T.A.), is an association
comprised of the Burlington Northern & Santa Fe Railway Company and the Union Pacific
Railroad Company.
2. Plaintiff, Burlington Northern & Santa Fe Railway Company evolved out of the

creation of the Burlington Northern Santa Fe Corp. when the Atchison Topeka & Santa Fe
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Railway Company merged into the Burlington Northern Railroad on December 31, 1996,
and the Burlington Northern Railroad was renamed Burlington Northem & Santa Fe
Railway Company and is a Delaware corporation.

3. Plaintiff Union Pacific Railroad Company merged with the Southern Pacific
Transportation Company on February 28, 1998, and is a Delaware corporation.

4, The Burlington Northern & Santa Fe Railway Company and the Union Pacific
Railroad Company are the successive proprietary companies who own an equal one-half
undivided interest in all real and personal property including tracks of the Wichita Terminal
Association which was formed under an Agreement between the Chicago, Rock {sfand and
Pacific Railway Company, the Atchison, Topeka and Santa Fe Railway Company, Missouri
Pacific Railway Company and St. Louis-San Francisco Railway Company covering
ownership, operation and maintenance of Wichita Terminal Association dated June 29,
1923.

5. Said June 29, 1923, agreement replaced and cancelled a prior agreement dated

September 30, 1889, between the Chicago, Kansas and Nebraska Railway Company (the

Rock Island and Pacific Railway Company in 1923), the Wichita & Southwestern Railway
Company (the Santa Fe in 1923), Ft. Scott, Wichita & Western Railway Company (the
Missouri Pacific in 1923) and the Kansas Midiand Railroad Company (the St. Louis-San
Francisco Railway Company in 1923) relating to the joint ownership and operation of the

tracks of the Wichita Terminal Association.

6. The Wichita Terminal Association has its principal place of business at 1537

Barwise, Wichita, Kansas, 67214,
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7. FYG Investments, Inc. is a Texas corporation with its principal place of business
at 2305 Mountain Lake Rd., Dallas, Texas, 75224-1651. FYG Investments, Inc. can be
served by serving Barbara Dussexx, 2305 Mountain Lake Rd., Dallas, Texas, 75224-1651.

8. TREATCO, Inc. is a Kansas corporation with its principal place of business at
2300 N. Broadway Street, Wichita, Kansas, 67219. TREATCO, Inc. can be served through
its resident agent, Margie Thomas, at 2300 N. Broadway Street, Wichita, Kansas, 67219.

9, Margie Thomas is an individual residing in Wichita, Sedgwick County, Kansas,

and can be served at 2300 N. Broadway Street, Wichita, Kansas, 67219.

Background Allegations

10. Plaintiff, W.T.A., was formed as a co-partnership sometime on or after
September 30, 1889, composed of the Chicago, Kansas & Nebraska Railway Company,
the Wichita & Southwestern Company, Fort Scott Wichita & Western Railway Company,
and the Kansas Midland Railroad Company relating to the joint ownership and operation
of tracks in the stockyards, packing houses, and milling district of Wichita, Sedgwick
County, Kansas. The W.T.A. has continued to operate in said area for the purposes of
economy and efficiency in the handling of railroad business in said area and to have direct
charge over the maintenance of said railroad property and tracks and of the switching
thereover.

11. The agreement forming the association or co-partnership in 1889 was cancelled
and replaced by the agreement entered into on June 29, 1923, and referenced in

paragraph 4 and 5 above.
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12. At a time undetermined by search of railroad records, but between the years
of 1889 and 1916, two tracks running parallel to each other were constructed east of what
is now known as Broadway and within the street confines of 25™ Street which still exists,
but which was vacated in the Session Laws of Kansas of 1895. That attached hereto
marked Exhibit “A” and made a part hereof is a 1922 W.T.A. map of the area showing that
the two 25™ street tracks were in place at that time.

13. The two W.T.A. tracks designated by the W.T.A. as tracks numbered 70 and
71, have been utilized by the W.T.A. as interchange or transfer tracks since at least 1922.

14. A search of the Sedgwick County tax and appraisal records reflect that the
property to the south of the aforementioned W.T.A. tracks is shown as being owned by
FYG Investments, Inc. 2305 Mountain Lake Rd., Dallas, Texas, 75224-1651, and carrying
the legal description:

NW 1/4 SW 1/4 EXC RR & EXC.CANAL & EXCBEG 1131.07
FT S &593.54 FT ENW CORSW 1/4 STO S LI NW 1/4 SW

1/4E217.8 FTNTOPT 217.8 FTEOFBEG W TO BEG SEC
4-27-1E _ : _ S :

15. Defendant TREATCO, Inc. is not reflected on the Sedgwick County Real Estate
Tax Roles as an owner of record of the aforementioned property but plaintiff asserts that
said company maintains a dog food processing plant on such property and its president,
Margie Thomas, asseris on behalf of TREATCO, Inc. a right to the property where the
W.T.A. railroad tracks are located along 25" Street.

16. The South W.T.A. track running along 25" Street became unusable as a resuit

of a derailment and was in need of repair. The North W.T.A. track was also in need of

repair. When W.T.A. personnel made attempts to make minor repairs on the tracks in

4-
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September, 2002, defendant Margie Thomas, presumably acting on behalf of TREATCO,
Inc. and the owner of record, FYG Investments, Inc., notified said railroad personnel that
they were trespassing upon her property and were asked to leave the premises. The repair
work was terminated by W.T.A. personnel when Margie Thomas objected to the W.T.A.
repairing their trackage and she notified the W.T.A. to cease trespassing upon the property
or the police would be called to the scene.

17. Prior to the above altercation, the plaintiff W.T.A. had entered into a contractual
agreement with a Kansas City area firm, Hulcher Services, Inc. to make repair and
upgrading of the W.T.A. tracks along 256" Street. Said repairs were scheduled to be
commenced on or about October 30, 2002, and Margie Thomas and TREATCO, Inc. were
notified that the W.T.A. would commence the upgrade of both of its tracks along 25" Street
on October 30, 2002. Exhibit B attached and made a part hereof.

18. After W.T.A. gave notice to defendants that its contractor would commence
repair of the track, Hulcher Services, Inc. moved on to the tracks and started removing
track on October 28, 2002. Defendants' counsel notified the W.T.A. that it was to
understand that all improvements being made by Hulcher are with notice of termination of
W.T.A.’s licensed use of the property effective December 31, 2002. See Exhibit C
attached and made a part hereof.

19. A day later, on October 29, 2002, defendants’ counsel changed the termination
date from December 31, 2002, to the date when the tracks and ties were removed. See

Exhibit D attached and made a part hereof.
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20. On November 1, 2002, plaintiff W.T.A. was notified that the defendants would
place a fence along 25" Street to prevent the W.T.A. from repairing and thereafter utilizing
said trackage. See Exhibit E attached and made a part hereof.

21. On November 4, 2002, defendants brought workmen upon the property and
installed fencing along the West and North portion of the W.T.A. trackage and along the
East side of the W.T.A. trackage which effectively restrained the contractor from
completing the repair and upgrading of the two tracks in question. On November 5, 2002,
defendants' counsel approved the removal of tracks and ties and notified of the closing off

of the fencing. See Exhibit F attached and made a part hereof.

Claims Against Defendants
COUNT 1: TORTUQUS INTERFERENCE
22. Plaintiff realleges and incorporates by reference the following allegations as

though fully set out herein.

23, With intent to injure plaintiff W.T.A., defendants have interfered with the
W.T.A's ability to complete the construction on its tracks in order to upgrade®oth tracks
along 25" street in order to meet federal railroad administration requirements. Defendant
Margie Thomas has continuously and repeatedly ordered plaintiff's personnel to leave the

railroad property and has interfered with their ability to proceed with the repair of the

trackage.
24. Defendant Margie Thomas and others under her direction have ordered the
personnel of Hulcher Services, Inc. to remove themselves and their equipment from the

trackage being repaired on 25" street.
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25. That the actions of defendant Margk Thomas on behalf of the defendants
constitutes a tortuous interference with the plaintiff W.T.A. being able to complete
construction on the upgrade of its tracks alogg_25“‘ street and said actions constitute an
interference with interstate commerce. The intentional tortuous acts of Margie Thomas on
behalf of the defendants has resulted in delays and damages to the plaintiff and plaintiff
has suffered monetary damages and has suffered and will continue to suffer irreparable
harm if said defendants’ actions are not restrained.

COUNT 2: QUIET TITLE

26. Plaintiff realleges and incorporates by reference the following allegations as
though fully set out herein.

27. Plaintiffs, W.T.A., Burlington Northern & Santa Fe Railway Company and Union
Pacific Railroad Company for cause of action against the above named defendants and
each of them state and allege:

28. That between the years of 1889 and 1916 the W.T.A. constructed iwo tracks
running parallel to each other east of what is now known as Broadway Street and within
the then sfreet confines of 25™ Street which still exists but which street was vacated in the
Session Laws of 1895.

29. Said railroad tracks which were constructed at least 86 years ago run along the
north side of the following described property owned by FYG Investments, Inc. and
described as follows:

The North Half of the Southwest Quarter of the Southwest Quarter and the

Northwest Quarter of the Southwest Quarter ali in Section 4, Township 27

South, Range 1 East of the Sixth Principal Meridian, Sedgwick County,

Kansas, except a strip of land 50 feet in width along the entire west side the

same being a portion of the right of way of the Atchison, Topeka & Santa Fe

-7-
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Railway Co.; and except a tract of land located in the Northwest Corner of

the Northwest Quarter of the Southwest Quarter which was conveyed to the

Atchison, Topeka & Santa Fe Railway Co. on August 4, 1925 as reflected in

Deed Book 379, Page 78, and except a tract described as commencing at

the Northwest Corner of said Southwest Quarter of said Section 4, thence N

90 degrees 00' E along the North line of said Northwest Quarter of said

Southwest Quarter, 473.04 feet; thence S 00 degrees 09'45" W, 1131.07

feet, thence S 89 degrees 50'15" E 120 feet to a point of beginning; thence

S 00 degrees 09'45"W, 200 feet; thence S 89 degrees 50'15" E, 217.8 feet;

thence N 00 degrees 09'45" E 200 feet; thence N 89 degrees 50'15" W,

217.8 feet to the point of beginning.

30. That plaintiff W.T.A. and its present proprietary companies, namely plaintiffs
Burlington Northern & Santa Fe Railway Company and Union Pacific Railway Company,
have acquired a prescriptive easement for said tracks running along 25" street since said
tracks have been in continuous usage by the W.T.A. since at least 1916 and such usage
of the prescriptive easement for said tracks has been uninterrupted, open, notorious, quiet,
peaceable, exclusive and adverse to the claim of any adjoining property owners of real
estate since the construction of said tracks.

31. That FYG Investments, Inc. acquired fitle to the above described real estate on
June 28, 1996, or some 6 ¥z years ago with clear and apparent notice of the existence of

the W.T.A. tracks running along the north boundary of the FYG Investments, Inc. property

and defendants’ interest is inferior to Plaintiffs’ prescriptive easement and defendants are
barred by laches, estoppel, collateral estoppel, statute of limitations, statute of frauds and
waiver.

32. That after F&G Investments, Inc. acquired title to the aforedescribed real estate

on June 28, 1996, defendants obtained a boundary survey by Municipal Engineers, 254

Laura, Suite 201, Wichita, Kansas, 6711, on September 3, 1998, of said real estate which
reflected “there are existing railroad tracks along South side 25" Street North and at the

-8-
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Southeast Comer of this property. Surveyor has not found any records concerning these
railroad tracks.” That defendants are further barred by the statute of limitations from
making any claim by virtue of notice under said survey.

33. That notwithstanding the premises, the defendants are claiming some interest,
title or estate in the prescriptive easement acquired for the use of plaintiffs’ tracks along
25" Street, which claims cast a cloud upon the prescriptive right of easement acquired by
the W.T.A. over at least the last 86 years usage of the trackage. Plaintiffs allege that
whatever claim or right of interest the defendants have are void and inferior and junior io
the rights of plaintiffs under their prescriptive easement and plaintiffs are entitled to have
their title to a prescriptive easement for the reasonable and customary use of the tracks
in their normal railroad operations quieted against these defendants or anyone claiming
through or under them.

WHEREFORE, plaintiffs pray that their title to a prescriptive easement for the
reasonable and customary use of the tracks in question for normal railroad operations be
quieted against the claims of defendants and all persons claiming any right, title, interest
or estate, by, through or under them, and enjoining said defendants from further claiming
any title, interest or estate in said prescriptive easement, and further, that the defendants,
FYG Investments, Inc., TREATCO, Inc. and Margie Thomas be enjoined from interfering
with the ability of plaintiff W.T.A. to complete the repair and restoration of its tracks along
25" street so that said trackage may be placed back in interstate commerce; and that
defendants FYG Investments, Inc., TREATCO, inc. and Margie Thomas be enjoined from
interfering with the repair and upgrade work being performed by Huicher Services, inc. in
repairing and upgrading the W.T_A, tracks along 25" street. Plaintiff further prays that it

-0-
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recover its damages, the costs of this action and its attorney’s fees and any other relief that

the Court deems just and proper.

EXHIBIT 4

Respectfully submitted,

YOUNG, BOGLE, McCAUSLAND,
WELLS & BLANCHARD, P.A.

B

Y,
Glenn D. Young/ Jr., #6517
Attorneys for Plaintiff

-10-
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recover its damages, the costs of this action and its attorney's fees and any other relief that
the Court deems just and proper.
Respectfully submitted,

YOUNG, BOGLE, McCAUSLAND,
WELLS & BLANCHARD, P.A.

By W 4
Glenn D. Yo%g’ Jr., #5517

Attorneys fo '

laintiff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true and correct copy of the
above and foregoing Second Amended Petition by depgsiting the same in the United
States Mail, postage prepaid, and properly address, this day of December, 2002, to
the following: '

Edgar W. Dwire

Malone, Dwire & Jones

305 W. Central

P.0O. Box 2082

Wichita, Kansas 67201-2082

nn D. Young, Jr./

-10-
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Qctober 24, 2002

VIA FACSIMILE
265-2432

Edgar W. Dwire

Malone, Dwire & Jones

305 W. Central

P.0. Box 2082

Wichita, Kansas 67201-2082

Re: W.ichita Terminal Association
25" Street Trackage

Dear Mr. Dwire:

{ have been instructed by my client to notify you as attorney for Treat Co., inc. that
the Wichita Terminal Association will commence the upgrade of both of its tracks along 25"
Street in order to meet Federal Railroad Administration requirements and that a crew will
be on the ground to start construction of the upgrade on the morning of October 30, 2002
We are advised that the job should be completed within a week to ten days.

Very truly yours,

Glenn D. Young, Jr.
Of YOUNG, BOGLE, McCAUSLAND,
WELLS & BLANCHARD, P.A.

GDY:sdh
cc:  Mrs. M. Thomas _
Danny R. Miller
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'?CT—ZB'—GZ’ B4:19 PM MALOHNE ., DWIRE ., &JONES 2652432 P.@1

MALONE, DWIRE & JONES
ATTORNEYS AT LAW
BOX 2082
305 WEST CENTRAL
WICKITA, KANSAS 67201
TELE. 316-265-4248
FAX 316-265-2432

EXHIBIT 4

EAX COVER SHEET
DATE: 10-28-02 TIMB:_3:30 p..m.
TO: Glenn Young Fax No.: 316 265-3956
Darrel Tisor Fax No.: 816 325-3840
Nancy Lawis Fax No.: 202 493-6068
¥ike Hameaey Fax No.,t 785 271-3354

FROM:__Edgax Wm, Dwire

TOTAL NUMBER OF PAGES:_1 (Includes Fax Cover Sheat)

Please contact Sharon at 265-4248 L1f you do mot receive all
pages of this transmissicn.

Description of tramamitted matexrials:

Re: SW /4, Twp. 27, RIE, Sedgwick County; Tracks East of Broadway on 25"

I am advised your client’s personnel showed up this morning and started working on the
25™ street tracks, in advance or the date stated in your fax and letter of Octobet 24, with the
apparent intent to install zll new track, Plcase understand that all improvements are with 2
aotice of termination of your clients licensed use of the property, December 31, 2002,

Please provide out office with what you intend to do on the tracks and property and any
documents you have justifying your position.

‘The yout clicnt’s personnel did move off the property when Ms. Thomas requested
documentation and directed them to do leave the property when they had none.
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PO. BOX 2082 « 305 WEST CENTRAL
WICHITA, IKANSAS §7201
EE&?&%Q&JZMQE (316) 265-4248 £.L. (PAT) MALONE
FAX: (316) 265-2432 - . 1927-1998

WARREN G. JONES
wgjmdj @ swbell.net

Qctober 29, 2002

Glenn Young  Fax 316 265 3956 )
Young, Bogle, McCausland, Wells & Blanchard
106 West Douglas, Suite 923
Wichita, Kansas 67202-3392

Re:  SW/4, Twp.27, R1E, Sedgwick County; Tracks east of Broadway on 25"
Mr. Young:

1 have had no response to my correspondence.

Your clients are removing the tracks and ties of the 25 Street tracks. It is apparent that
your clients’ license to use my client’s property should be terminated with the removal of the
tracks and ties.

I have been directed to advise you that your clients’ use of my client’s property along 25

Street is terminated with the removal of the ties and rails. Do not instal! new rail or ties.

Sincerely,

ZZ . ~
Edgn({)\’/n':/.(ivire e

c/cM. Thomas
Darrel Tisor, Fax 816 329 3840
Nancy Lewis Fax 202 493 6068 o -
Mike Hamey Fax 785-271-3354
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PO. BOX 2082 » 305 WEST CENTRAL
WICHITA, KANSAS 67201
EDGAR WM, DWIRE
ewdmdj@swhell.net (316) 2854248 _ EL.(PAT) MALONE
FAX: (316) 265-2432 | 1927-1998

WARREN G. JONES
wygjmdj@swbell.net

November 1, 2002
Glenn Young  Fax 316 265 3956
Young, Bogle, McCausland, Wells & Blanchard
106 West Douglas, Suite 923
Wichita, Kansas 67202-3392
Re:  SW/4, Twp.27, R1E, Sedgwick County; Tracks east of Broadway on 25".
Mr. Young:

I understood or expected to receive documents after your call of October 30, and stayed
till 6:45 p.m. but have received nothing.

My clients appreciate your clients removing the tracks and ties of the 25" Street tracks on
their property.

As the tracks and ties are removed they will place a fence along 25" street to prevent 4-
wheelers, etc., from entering on the property.

Sincerely, Z

Edgar Wm. Dwire

¢/cM. Thomas
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PO. BOX 2082 = 306 WEST CENTRAL

WICHITA, KANSAS 67201
EDGAR WM. DWIRE
ewdmd)@swbell.net (316) 265-4248 E.L.{PAT) MALONE
FAX: (316) 265-2432 - - 1827 -
WARREN G. JONES (319) 271908
wgjmd{ @ swheil.net . .
November 5, 2002

Glenn Young Fax 265 3956 .

Young, Bogle, McCausland, Wells & Blanchard

106 West Douglas, Suite 923

Wichita, Kansas 67202-3392 : -
Re:  SW/4, Twp.27, R1E, Sedgwick County; Tracks east of Broadway on 25,

Mr. Young:
I am advised that the railroad contractor’s have completed removing the tracks and rails.
Ms. Thomas appreciates that and will complete the fencing to prevent the 4-wheeler’s and

trash dumpers off the property.

Sincerely,

¢/cM. Thomas
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1 IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
2 CIVIL DEPARTMENT

- 3| WICHITA TERMINAL ASSOCIATION,
BURLINGTON NORTHERN & SANTA FE
4) RAILWAY COMPANY and UNION
PACIFIC RAILROAD COMPANY,

)

)

)

)

)
Plaintiffs, )
6 )

Vs. ) Case No. 02 CV 3688

: )

FYG INVESTMENTS, INC. and )

8| TREATCO, INC., )

)

)

)

9 Defendants.

10

11 TRANSCRIPT OF BENCH TRIAL

12 Proceedings had and entered of record before the

13| Honorable Joseph Bribiesca, Judge of Division 22 of the

14| 18th Judicial District, Sedgwick County, Kansas, at

15| Wichita, Kansas on February 20, 2007.
16
17| APPEARANCES: |
18 The Plaintiffs, Wichita Terminal Association,
19| Burlington Northern & Santa Fe Railway Company and Unién
20| Pacific Railroad Company, appeared by and through its

211 attorney, Mr. Glenn D. Young, Jr., of Young, Bogle,

22| McCausland, Wells & Blanchard, 106 W. Douglas, Suite 923,
23| Wichita, Kansas 67202-3392.

24 The Defendants, FYG Investments, Inc. and

25| Treatco, Inc., appeared by and through its attorneys, Mr.

L

BECKY A. FITZMIER, CSR, RMR

ATTTATAT AATIDT DEDARTRER
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1| Edgar Wm. Dwire and Mr. Warren G. Jones, III, of Malone,
2| Dwire & Jones, 305 W. Central, P.O. Box 2082, Wichita,

3| Kansas 67201.

10
11
12
13
14
15

16

17

18
19
20
21
22
23
24

25

BECKY A. FITZMIER, CSR, RMR

AT~ AATINM DT DADMTD
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1 THE COURT: Are the parties ready?
2 MR. YOUNG: We are.
3 MR. DWIRE: Ready, Your Honor.
4 THE COURT: All right. This is the case of
5 Wichita Terminal Association vs. FYG Investments,
6 Inc., et al, 02 C 3688. Let's have appearances,
7 please.
8 MR. YOUNG:. Glenn D. Young, Jr., appearing/
9 for the Wichita Terminal Association, Burlington
10 Northefn Santa Fe Railway Company and the Union
11 Pacific Railroad Company.
12 MR. DWIRE: Edgar Dwire and Warren Jones
13 appearing for FYG Investments and Treatco,
14 Incorporated.

.15 THE COURT: For the record, we're here for a
16 hearing to address two very specific issues which the
17 Court of Appeals remanded the matter for this Court to
18 decide. My question to the parties is: Do you have
19 any evidence you wish to present, other than oral
20 argument? Do you have any evidence you wish to
21 present?
22 MR. YOUNG: Your Honor, as I mentioned in
23 chambers, I think it would be of benefit to the Court
24 if I put on evidence through Danny Miller, who is
25 the -- the man who runs the Wichita Terminal

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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Association, and his name -- and his title is manager.

DANNY MILLER: Superintendent. ‘

MR. YOUNG: Superintendent, who would
testify briefly, Your Honor, on what would be involved
if -- if the street were built in accordance with the
City's directions, as the defendants have submitted a
declaration to the City, what would be involved, what
kind of protection would be necessary, and -- and
what -- what kind of construction would be needed over
the crossing, over the -tracks themselves.

THE COURT: Well, just so that everyone 1is
on the same page, though, let me just say for the
record that on remand, the Court remanded the matter
to Sedgwick County for the Court to determine, number
one, 1s 25th Street a public street, and secondly, if
the Court determines that it is a public street, if an
injunction is appropriate to provide ingress and

egress. And those are the two -- basically, the two

issues that are before the Court this morning.

Now, based on discussions with counsel off the
record, the Court was left with the impression that we
have a stipulation as to the issue of whether or not
25th Street is, in fact, a public street. At least
I -- I was left with the impression that the parties

did agree that it is a public street. Am I mistaken,

EXHIBIT 5

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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1 Mr. Young?
2 MR. YOUNG: Well, I think it would be
3 important to the Court to have the -- the defendants
4 have a witness here from the -- from the City, who
5 maintains that street, and -- and I think it would
6 probably be appropriate to hear his testimony.
7 THE COURT: Okay. So can I interpret what
8 you just said to mean that you don't stipulate that
9 25th is a public street? 1Is that what you're saying?
10 MR. YOUNG: That's correct, Your Honor.
11 THE COURT: All right. We don't -- we don't
12 have a stipulation, then. So we'll need some
13 testimony, then, because I can't make the decision
14 based on just argument. We'll need some testimony on
15 those -- on those two issues. So, Mr. Young, let me
16 begin with you, since you're representing the
17 plaintiff, do you -- do you have a witness here you
18 want to put on the stand?
19 MR. YOUNG: We had -- we'd -- we do have a
20 witness, Your Honor. But -- but he will not address
21 the issue of whether 25th Street North is a -- in
22 fact, a public street.
23 THE COURT: All right. Well, ordinarily, we
24 begin with the plaintiff, but you're saying --
25 MR. YOUNG: I --

RECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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1 THE COURT: -- saying that you would like
2 for me to begin with the defense at this time, so --
3 MR. YOUNG: Well, I will.
4 THE COURT: Mr. Dwire, do you have a problem
5 with that?
6 MR. DWIRE: I don't have a problem with
7 that, Your Honor. But I -- I do want the record to
8 show that I would certainly object to Mr. Miller's
9 testimony. That's not one of the issues for remand.
10 It is a surprise. I wasn't aware he was going to be
11 wanting to testify to something like that till this
12 morning. I don't think it's -- I don't think it's the
13 issue before the Court, and I don't think it's
14 material and would strongly object to testimony coming
15 into the record which is just a smoke screen.
16 We do have the witness on -- we have Mr. Pat
17 Pruitt, who is the street maintenance supervisor for
18 the City of Wichita, to testify, who has been
19 subpoenaed in regards to the issues of 25th Street,
>20 whether it's a public street and whether or not, it's
21 maintained by the City, et cetera.
22 THE COURT: Why don't you go ahead and call
23 him.
24 MR. DWIRE: Thank you, Your Honor. I'd
25 appreciate that, so that he can be released.

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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1 Mr. Pruitt, would you come forward and be sworn
2 before the court reporter.
3 PATRICK PRUITT,

4| called as a witness on behalf of the Defendants, having
5| first been duly sworn, testified as follows:

6 DIRECT EXAMINATION

7| BY MR. DWIRE:

8| Q. Would you state your name and employment for the City,

9 please -- excuse me, for the Court.

10| A. My name is Patrick Pruitt. I'm the street maintenance
11 supervisor for the City of Wichita Public Works

12 Department.

13] Q. How long have you been so employed, sir?

141 A. Thirty years.

15| Q. Are you acquainted with 25th -- 25th Street North

16 locatedv—— going east of Broadway?

17| A. Yes, I am.

181 Q. In your position, 1is that considered a pubiic street?
19] A. Yes, 1t is.

20| Q. Is the 25th Street North treated by the public as a
21 thoroughfare?

22| A. Yes, it is.

23| Q. Does the City of Wichita have charge of the

24 maintenance of 25th Street North?

25| A,  Yes, it does.
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1] 0. Does the City of Wichita maintain signage on 25th
2 Street North designating it as 25th Street?
3| A. Yes. The only sign that's designated as 25th is the
4 east portion at 26th Street. There -- the other
5 street name sign that says 25th is on the west side of
6 the street, south -- south -- southwest corner.
71 Q. All right.
8| A. But we do maintain the sign that's on the east end
9 that says 25th and 26th.
10| Q. Okay. And 26th joins in to 25th --
11| A. That is correct.
12| Q. -—- correct?
13| A. That is correct.
14| Q. And is that located in front of Pearson Excavating?
15| A. Yes, it is. |
16| Q. Are there two businesses located along 25th Street?
17| A. Yes, there are.
18| Q9. And could you tell us what those businesses are,
19 please.
200 A. All I can recollect is just one. I know it's
21 Glickman. It's one of the business there. And I
22 think further to the east is some kind of maybe grain
23 elevator or some kind of elevator.
241 Q. All right. And is Pearson Excavating designated as
25 821 East 25th Street?
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A. Yes, 1t is.

Q. Okay. And on 25th Street, is the -- are the railroad
tracks located on the south side of 25th Street?

A. That is correct.

Q. Would you tell me what the maintenance of 25th Street
consists of.

A. Portion of it is asphalt mat street. The other
majority of the portion is a dirt street, which we
grade approximately 12 times a year.

Q. Thank you.

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: Cross?
MR. YOUNG: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MR. YOUNG:

el

P

Good morning, Mr. Pruitt.

Good morning. How ya doing today?

Great.

That's good.

Now, what -- what is the width, if you know, of 25th
Street North, that you've --

I believe a portion on the west end is about 30 feef
wide. Then it gets about -- gets a little wider,
maybe up to 60 feet towards the east.

Okay. And -- and it's =-- would it be fair to state

that that's sort of a wash -- washboard street? I
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

drove up -- up through there Sunday night, and it

was —-

MR. DWIRE: I object to counsel's testimony

as to his --

MR. YOUNG: Well, I'm going to ask him a
question. |

MR. DWIRE: Okay.

THE COURT: Well, refrain from testifying.

MR. YOUNG: I'll try.

THE COURT: We'll have to put you under
oath, Mr. Young.

MR. JONES: Don't want that.

(By Mr. Young) I drove up through there Sunday

night --

Okay.

-- and -- and I was a little concerned that -- that
the -- that the street was safe for me to drive

through, because --

Okay.
-- it was so washboard condition -- such a washboard
condition. When is the last time thHere was any

maintenance on that street, if you know?
November 28th of '06.
Okay. How do you maintain it?

With motor graders.
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1| Q. Okay. Now, 1is it your understanding that the railroad
2 tracks —-- the two railroad tracks, they go up through
3 there, that they are a part of the street, or -- or is
4 the street all to the north of -- of the railroadr
5 tracks?
6| A. I do know there 1s railroad tracks there on the south.
7 As far as the total history of it, I'm not for sure of
8 it.

9] Q. Okay. Are you aware that there is any plans to

10 develop that part of the -- the city --

11| A. I'm not --

12} Q. -- from -- from your position as --

13| A. I'm not for sure.

141 Q. -- street maintenance?

15 MR. YOUNG: I believe that's all, Your
16 Honor.

17 | THE COURT: Redirect?

18 MR. DWIRE: No, Your Honor. , o
19 THE COURT: All right.

20 MR. DWIRE: May this witness be excused?
21 THE COURT: Mr. Young? ‘

- 22 MR. YOUNG: He may as far aé I'm concerned.
23 THE COURT: All right. Mr. Pruitt, you're
24 free to go. Thank you.

25 THE WITNESS: Thank you.
L
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1 MR. DWIRE: Thank you very much for your
2 cooperation, sir.
3 THE WITNESS: Everybody have a good day.
4 THE COURT: Mr. Young, are you ready to
5 proceed?
© MR. YOUNG: I am, Your Honor.
7 THE COURT: All right. Call your witness.
8 I don't know what he's going to say, but I'll listen.
9 MR. YOUNG: We'll call Danny Miller.
10 THE COURT: And Mr. Dwire's objection is
11 noted.
12 DANNY R. MILLER,
13| called as a witness on behalf of the Plaintiffs, having
14| first been duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. YOUNG:
Q. Would you state your name and address for the record,
please, Mr. Miller.
A. Danny R. Miller, superintendent for the Wichita

Terminal Association.

MR. DWIRE: May it please thé Court: Before
he proceeds, I've previously made an objection. I
think the Court has noted that my objection stands so
that I do not have to continue to re-make those

objections to his testimony.
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1 THE COURT: That's correct.
2 MR. DWIRE: All right. Thank you, Your
3 Honor. I just wanted to clear up the record.
41 Q. (By Mr. Young) And you're familiar with the -- what
5 is before the Court today, a request by FYG
6 Investments and Treatco for access to 25th Street --

71 A. Yes, I am.

81 Q. -- is that correct? As you have discussed this matter
9 with the -- the defendants, who did you -- who did you
10 talk to about their particular needs?

11| A. Ken Thomas, I'm not sure his title, with Treatco. I
12 was not present, but he met several years back with

13 Larry Tobar, FRA representative, and Don Mai, BNSF

14 train master. Ken Thomas agreed to put a private

15 crossing in at the west end on the single track.

16 ~ MR. DWIRE: Please fhe Court: I believe

17 this is -- goes into hearsay, and =- and I don't think_
18 I had that in my objection, and I'd like to

19 incorporate that, also.

20 THE COURT: Well, unless that person 1is

21 here, available for cross, that'll beisustained.

22| Q. (By Mr. Young) Was a private crossing afforded to

23 Treatco at some time in the past?

24| A, Yes, it was.

25| Q. About when‘did that occur?

I
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1 Without looking at the record, I would guess 2001
2 or 2.
3 And where was that private crossing?
4 Across the Santa Fe track, the west end of 25th
5 Street, where there is single track, there is a wooden
6 crossing.
7 Is that where the Santa Fe track curves into a
8 straight line‘of trackage that goes east and west?
9 Yes, 1t is.
10 Okay. Why was Treatco -- why did Treatco want a
11 private crossing at that location?
12 I'm not sure why they wanted the private crossing, but
13 that's where Ken Thomas agreed to --
14 Okavy.
15 -- have the crossing installed.
16 You didn't know what they were going to use it for?
17 No.

Okay. What happened ultimately to that private
crossing?

After several years, they did not use it, and it was
removed.

And how was that private crossing constructed and
maintained?

Wooden crossing planks between the rail and AB-3

approach on north and south of the crossing.
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1| Q. What's an AB-3 approach?

2| A. It's a limestone crushed dirt.

3| Q. And this went over the single Santa Fe track?

4 A. Yes, it did.

5 Q. Now, we'&e been talking about the two parallel tracks
6 that are in the right of -- railroad right of way to
7 the south of what has been designated as 25th Street
8 as Wichita Terminal tracks, 1is that correct?

9| A. Yes.

10| Q. Okay.

11| A. The single track on the west end is BNSF ownership.
12 Q. Okay. BNSF Santa Fe?
13| A. Right.

14| 0. All right. Did somecone with Treatco or FYG come to
15 you directly at some point in time and say -- and ask
16 you for a private crossing further to the east of the

crossing that they had in 2001 or 20027

A. Not to me directly.

Q. But you understand that they were asking for a private
crossing?

A. The first of my knowledge of a private crossing was
after they learned of the 1916 city ordinance that the
tracks had a right to be there, and that's when the
private crossing came up.

Q. Okay. For the benefit of the Court, what is the --
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1 what are the problems that arise in your railrocad
2 cperaticon from providing a private crossing cver ybur
3 two tracks?
41 A. Historically, on a private crossing, the landowner
5 assumes all liability. If a person is leaving their
6 property and is hit by a train, they assume all
7 liability on a private crossing. Therefore, the
8 railroads normally do not like to issue private
9 crossing agreements.
10 In that particular case, with the street and the
11 tracks, they're right -- the north track is the south
12 edge of the gravel road, that is rough. It's not a
13 matter of if an accident is going to happen. It's
14 when it's going to happen.
15| 0. Well, let's forget about for the time being, what
1 16 would happen on a -- on a private crossing there. Do
S 17 you understand that -- that Treatco and FYG have now

presented papers to the City of Wichita for the
declaration of a -- a street that -- that starts at
your railroad right of way on the north and proceeds

south to what appears to be like a cul-de-sac? Are

you familiar with -- with that --
A.  Yes.
Q. -- request that was submitted to the City?
A Yes, I am
\_
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1 And the City, as you understand, has accepted and
2 approved that street designation?
3 Yes.
4 Or has approved the filing of that declaration of --
5. of a -- papers to -- to construct the street?
6 Yes.
7 All right. Taking that situation, what would be
8 involved with the -- as far as the WTA is concerned,
9 with the City building a street which starts in the
10 FYG property and heads across and crosses over your
11 two parallel tracks onto this gravel road?
12 To start with, those tracks are interchange trécks and
13 then the railroad. That's the only way BNSF can get

cars that come into town or leave town to the WTA, and
the WTA also delivers cars to the Union Pacific
Railroad that the BNSF gives to them and vice versa,
Wwe give to the UPN, so those are not storage tracks.
Those are live tracks. They have movement on 'em 24
hours a day, they potentially have movement.

Safety protection, if there is a street there, my
opinion, you would need cantilevers and gates to
protect the traffic, because we -- we move 110-car
grain trains in and out during wheat harvest. We will
handle several thousand cars in a month of June and

July across those tracks. And if it's not protected,
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1 since you turn right onto the street, the northbound
2 vehicle trying to turn eastbound on 25th cannot turn
3 into that eastbound lane. He has to move out. You
4 have Glickman up there that has scrap trucks coming
5 in. You -- barely two cars can pass anyway with the
6 washboard. We've had cars into the side of the car or
7 automobiles into the side of the cars, you have --
8| Q. Railroad cars? ?
9| A. Yes. You have the Cargill elevator that during %
10 harvest or all year long have grain trucks across that é
11 25th Street. So to properly protect that, like I
12 said, we need cantilevers and gates.
13| Q. Okay. I want the Court to understand from the
14 railroad's protect -- perspective, you're concerned
with a crossing over interchange tracks. How much on
a -- on a typical week, what would be the traffic --
railroad traffic on those inter -- interchange tracks
bordering 25th Street? i
A. 30 to 40 cars a day. |
Q. Would be moved?
A. The -- on our interchange rules, we deliver to those
trécks, and then the BNSF will come and get the cars,
vice versa, they would give to us and we'd get 'em, so
there is some stationary time for the cars on those
tracks. VSo during wheat harvest, there may be as many
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1 as 100, 150 a day.
21 Q. Okay. When you say "we," the WTA maintains some
3 equipment to handle that interchange movement, 1s that
4 correct?

5| A. That's correct.

6| Q. What 1s that equipment?

71 A. You talking about loc -- like a locomotive?

8] Q. Yes.

9| A. We -- we run with two locomotives, and we actually
10 have.no rail cars. They come in and out from the
11 owners, the BNSF, the Union Pacific.

12| Q. So the WTA actually switches cars between the
13 railroads, in other words, cars that -- that come in

on the Burlington Northern Santa Fe, the WTA would be

responsible for switching them over to another

carrier, is that right?

A. That's correct.

Q. And that's one of your primary functions --

A. That's one of them.

Q. -- is that correct?

A. That's correct.

Q. Now, do you have other interchange tracks physically

similar to the situation that you'wve got at the 25th
Street area?

A. That is the only interchange track the WTA has left.

L
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1] Q. Do you -- okay. And -- and the real problem, as I
{ 2 understand it, in listening to your testimony, is
; 3 putting a street through those interchange tracks
A 4 would disrupt the operation of the WTA, is that
5 correct?

6| A. Yes, 1t would.

71 Q. And it would -- in effect would affect interstate
8 commerce in the movement of that traffic, is that
9 correct?

10| A. Yes, it would.
11| Q. Okay. Okay. I want -- I want to discuss a little bit

physically what would need to be constructed through

the -- through the direction of the City of Wichita

and any federal agencies in the construction of a

crossing over your two tracks there at -- on 25th
Street. What would be involved?
A. There is three alternatives to a crossing surface,

fhat's wood, rubber or concrete planks.

Q. Who -- who designates. what you would use, or -- or 1is
it something the railroad determines?

A. Naturally, if -- the railroad really determines it's
probably wood is the least expensive, but that would
be in negotiations with the City, I assume.

Q. All right. And --

A, Traffic volume, automobile traffic volume would be a
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1 major concern.
2 And would you anticipate that this would be low volume
3 traffic out of Treatco?
4 I hgve no idea. You have a cul-de-sac to a field.

5 I'm not sure that there would be any volume. There
6 wasn't in the crossing we had before.
7 Okay. All right. We talked about the surface over

8 your physical tracks going.into what's been designated
9 as 25th Street.

10 THE COURT: Mr. Young, would you hold on a

11 minute, please. |

12 MR. YOUNG: Sure.

crossing, so that you have less settling in your

_

(Off-the-record.)

THE COURT: Go ahead, Mr. Young.
(By Mr. Young) What else would be involved in the
opening up of a crossing through your interchange
tracks?
In the construction of the street, they would have to
have a header, which would be part of the street that
butts up to your crossing.
Describe, if you will, what a header is..
It's basically a foundation like you would have on a

house. It's thicker concrete that butts up to your

street. It's thicker. They're usually a foot wide,
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1 maybe a foot deep, the length of the width of the
2 Street.
3] Q. And that's made out of what?
4| A. Concrete.
51 Q. Concrete. Okay.
6| A. And then the approach, I'm not sure if there is a
7 ditch on the south side of the tracks, but if there 1is
8 a ditch, they would have to do something for drainage.
9 The City would -- I don't know, I'm not a street
10 builder, so I'm not sure.
11] 0. And -- and this -- this work would be done in
coordination with the City -- City personnel on --
on -- on the kind of crossing that would be involved?

That's my understanding.

Okay. Now, you've mentioned protection that would be
necessary to the public. And -- and I think you've
mentioned that there would be cantilevers and gates,
is that correct?

That would be my preference.

Okay. Explain to the Court what's involved in the
installation of cantilevers and what they are, what
they look like and so on for the record.

Cantilevers are the vertical posts that have the
horizontal beams with your red lights. The gates are

just ordinary crossing gates. To install those, you
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1 have to have electricity, you have to have your
2 backup, and then you have to re-modify in the track,
E 3 you have to put a circuit, so that it will activate
4 the gates or deactivate the gates, whatever the case
5 is.
6| Q. Now, I think in the declaration papers that were
7 presented to the City of Wichita and acted on by the
8 city commission, the defendants contemplate a 64-foot
9 street coming out of the Treatco property and
10 intersecting with 25th Street North. 1Is that your
11 understanding?
12| A. Yes, it is.
13| 0. Okay. Now, what about the -- you had mentioned

cantilevers and gates. The cantilevers would be
facing 25th Street and facing to the south as well, 1is
that correct? Would they be on both sides?

For sure on the south side. I'm not sure how they
would signalize for notification. Yes, you would
have -- you would have gates and lights on the north
side, also, but you'd have to have advance protection
warnings.

Is there any other agency that wili be involved in --
in approving or making recommendations on -- on
~traffic protection besides the City of Wichita?

In history, the State has been involved in that, also.
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1 They're very expensive, so naturally, cities and
2 states, they try to get all the'help they can get when
3 it comes to signalization of a crossing.
41 Q. Is there any federal agency involved?
5| A. The Federal Railroad Administration, I'm not sure that
6 they will make a determination, but they will make a
7 recommendation.
8| Q. Okay. And --
8| A. And all of the signaling has to be within their
10 guidelines.
11| 0. The Federal --
12| A. Railroad --
13| Q. -- Railroad --

A. -- Administration?

Q. -- Railroad Administration?

A. Yes.

Q. So regardless of -- if the City has an ordinance that
says that the City is going to provide the kind and
type of protection for its streets at railroad
crossings, the Federal Railroad Administration has a
voice in making that determination?

A. Their -- the State or the City, with my dealings, are

not going to. Now, they may get the advice of the
Federal Railroad Administration, but the proposal will

be within those guidelines.
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1| Q. Okay. Now, if you continue, let's just assume for the
2 moment that the street -- that the City authorizes a
3 street to intersect with 25th Street. What -- how
4 will that -- and -- and there is protection in place
5 and so on, and there are actually trucks-or traffic
6 going into this cul-de-sac, presuming that it -- that
7 that area is developed, how will that affect your
8 interchange operations?
91| A. With or without traffic, if there is a grade crossing
10 there, both tracks will have to be cut sufficient
11 room, 200, 250 feet on each side of the crossing will
12 have to be -- it'll have to get by your insulated
joints, which the insulated joints tells the signal to

work. So you will take a 44 -- the two tracks will
hold 44 cars, and you will eliminate probably 16 car
lengths of room, additional three man-hours a day to
pull and deliver, to receive and deliver cars, because
you'll have to couple up, uncouple, make your cuts or
to couple up.

Q. On those double tracks now, how many feet of rail on
each of the tracks is available for your’interchange
operation, if you know?

A, Well, if someone has a calculator, we can get 44 cars
on the two tracks at 65 feet a car.

Q. Okay.
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right' through the tracks.

So my math is not that good, but without a
calculator -- |

All right. And --

-- 2600 feet, approximately.

And this isn't the storage of 44 railroad cars; this
is the constant movement of the cars on that

interchange track daily, is that correct?

That's correct. There are times that cars may stay
there longer than others, because once -- the way
you —-- when the cars are put there by one road, there

is electronic data transmitted to the other road, and

then they get that data, and then they pull those

cars. There may be a time lapse, depending on the
time they're delivered or received. But they're
also -- we meet -- the BNSF will bring a 110-car grain

train in, we go to the west end of the interchange,
get the cars and drag all 110 back, so those cars are

never actually stopped on the interchange. They'll go

What is the WTA's hours of service in actually
performing this interchange movement?

We work five days a week from 8:00 a.m. to 4:00 p.m.,
seven days a week, midnight to 8:00 a.m. and various
other times if business warrants. I can call an extra

engine in the afternoon or on the weekends.
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1] Q. So it's pretty much a 24/7 operation or close to that? \

2| A. Close. Not exact. There is some —-- there are some

3 void times.

4/ Q. And are there times during the year when that

5 interchange operation would be more active than some

6 other time of the year?

71 A. Yes. From -- normally from June, July, August,

8 September, October, because the grain movement, March,
9 April and May, there is large grain movement.

10| Q. Would it be fair to state that by having a crossing

11 right in the middle of your interchange tracks 1is

12 going to seriously disrupt the WTA's interchange

13 operation?

14 A. Yes, it will.

15| Q. Will it also affect -- ultimately inter -- effect --

16 affect interstate commerce and the movement of those

17 cars?

18| A. There will be an inherent delay in all cars.

19| 9. And as -- would it be fair to state that that's the

20 primary concern that WTA has with the City building a

21 street right through the middle of your in£erchange

22 operation?

23| A. That's one of the concerns. The people familiar with

24 the City of Wichita, they're elevating the tracks

25 through downtown to eliminate grade crossings. I am
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1 not sure why the City wants to put another grade
2 crossing in, but a grade crossing is an accident
3 waiting to happen. They're going to happen. So my
4 concern by the way you have to dump into 25th Street,
5 if it's ever developed, we hit tfucks and cars, or
6 they hit us, either way, my experience of 40 years
7 railroading, more traffic accidents are motorists
8 golng around gates, so my -- my largest concern is
9 somebody will get hurt there. We chase kids off the
10 cars now.
11 Has the WTA, through your guidance and leadership, met
12 with the City of Wichita to determine whether there is
13 a alternate solution for this particular problem?
14 Yes, I have.
15 Tell the Court, if you will, what -- what has
16 transpired.
17 The most efficient way --
18 MR. DWIRE: Please the Court, again, this 1is
18 hearsay and had no notice of it.
20 THE COURT: Well, this 1s hearsay,
21 Mr. Young. ]
22 MR. YOUNG: Well, Your Honor; this is a
23 trial. This is a remand back to the Court for
24 retrial. And -- and if he has been directly involved
25 with the City in any way, I think he can testify as to

|
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what he did, not necessarily what they told him and so

on. I realize that's hearsay, but --

THE COURT: Well, if he can answer your
question without saying anything about any statements
that were made by other people, but I frankly doubt
whether he can do that.

MR. YOUNG: Okay.

THE COURT: Can you answer that question,
sir, without alluding to anything anyone else said?

THE WITNESS: I can give you my
recommendation.

THE COURT: And what's that based on?

THE WITNESS: The best solution for ingress
and egress, a secondary ingress and egress for
Treatco.

THE COURT: And that has nothing to do with

what may have transpired between you and the City

Vemployee at a meeting?

MR. YOUNG: Well, let's Jjust go with your
recommendation. Can we do that, Judge?

THE COURT: Answer my question.

THE WITNESS: Well, that was -- that -- the
concern was safety of motorists.

THE COURT: Yeah. You've made that clear,

sir.

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER




F.Y.G. Investments, Inc. and Treatco, Inc.’s
Reply to Petition for Declaratory Order EXHIBIT 5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

]

THE WITNESS: But that was my recommendation

to how to -- to solve 1it. I -- I'm not sure how you
want me to answer that. They asked me a
recommendation. That was my recommendation.

THE COURT: You have a recommendation just

based on your knowledge of the area and your working
there every day?

THE WITNESS: Yes.

THE COURT: All right. Go ahead and give us
that recommendation.

THE WITNESS: The same cul-de-sac could exit
to the east onto stockyard's property, a road, you'd
have the same ingress and egress through the old
stockyard's property, exit over single track, which is
not a -- where your cars are fluid. You would have
one track to cross, and it would exit, 1f there 1is a
map, right into 26th Street, which would take you
right to the canal route. And then the City kills two
stones. This may be hearsay, but then if the
stockyards ever wants to develop, they have ingress
and egress.

THE COURT: Who owns that property?

THE WITNESS: Pardon me?

THE COURT: Who owns the property?

THE WITNESS: March 0il, Johnny Stephens.

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER

Ly



F.Y.G. Investments, Inc. and Treatco, Inc.’s

Reply to Petition for Declaratory Order EXHIBIT 5
32

1 THE COURT: So that's not the property

2 that -- none of that property belongs to WTA?

3 THE WITNESS: No.

4 (By Mr. Young) Does -- does that property -- does the

5 FYG property adjoin to the -- to the stockyard

6 property that you -- you've referred to?

7 Yes, it does, to the east.

8 Okay. Where would -- where would the -- where would

9 the street coming off of the FYG property intersect

10 with the stockyard property? Would it be way down

11 south?

12 No. If you look at the map of the cul-de-sac, you

13 just turn the leg of it to the east.

14 Straight east?

15 I'm not a surveyor. There is a dirt road through

16 there, but east, northeast, you know, I'm not sure

17 exactly which way it would tie in.

18 Okay. I'm trying to follow you here for -- if Treatco

19 or FYG build a street heading east from the end of

20 that cul-de-sac that's shown in there, their

21 declaration to the east, would they ultimately

22 intersect with a -- a street that's owned by Johnny

23 Stephens?

24 Yes. There is a dirt road.

25 Okay. And if you were traveling -- if you built that
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1 street and you got to the dirt road, how would you
2 access your property to get out onto -- to Wichita
3 public streets?
4| A. I have no property there, but you could -- the street,
5 I assume, if the -- if the City wants to build a
6 street, they would also continue that street on
7 stockyard's property, and you would go to the dirt
8 road or -- or build new road, and you would -- I know
9 there is some maps here. It's probably easier to show
10 on a map, but it would come out -- they're all
11 familiar, you may not be, but there is a Pearson's
12 crossing there.

13| Q. Okay.

14| A. It's a private crossing and is -- where it would tie
15 in, and that exits right to the 25th, 26th Street
16 curve.

171 Q. To the north?

18| A. To the north, correct.

19| Q. Okay. So there is an access out of -- out of the

20 Treatco property that you think better operates as a
21 means of ingress and egress from the issue of public
22 safety?

23| A. Yes, I do.
24| Q. Okay. Now, you mentioned this -- you mentioned the

25 property up on the north that's private -- private
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crossing. Who owns that property?

A. Johnny Stephens, March 0il.

Q. And -- and is there a name for that corner up there?
I'm talking about the -- the business that's there.

A. Pearson.

Q. Pearson. When --

A. Pearson Excavating.

0. Excuse me?

A. Pearson Excavating.

Q. Okay. When was that private crossing put in?

A. In the 90's, it was put in. There was the bus barn
there, the school buses, and that was put in in the
90's, I believe 1t was.

Q. Okay. And that was over a single track --

A. Yes, it was.

Q. -- single WTA track --

A. Yes.

Q. -- that heads east -- east from --

A. Correct.

Q. -- from your interchange tracks?

A. Correct.

Q. And you think that's the solution to this whole
problem, one of the solutions to this whole problem --

A, Correct. Correct.

Q.. -- and the best solution?
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1 Correct.
2 Okay.
3 From -- from a -- a taxpayer's viewpoint, why build a
4 street, and then Johnny Stephens come in, want a
5 street, why not kill -- put one street in that solves
6 both issues?
7 So you believe that there is a possibility that if
8 this area up there is ultimately developed, that
9 Johnny Stephens, who owns the stockyards, will see
10 that that street 1is built, is that right?
11 I can't speak for Johnny, but I assume that he would.
12 Okay.
13 MR. YOUNG: I believe that's all, Your
14 Honor.
15 THE COURT: All right. Mr. Dwiré? And
16 forgive me, Mr. Dwire, but let me just ask Mr. Miller
17 a guestion.
18 Mf; Miller, did you present your alternative
19 proposal to anyone when you were meeting with the City
20 and/or people connected with Treatco?
21 THE WITNESS: My proposal was -a question --
22 or they asked me for a recommendation, and that was my
23 recommendation.
24 THE COURT: So --
25 THE WITNESS: So I presented nothing, no
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1 plat, nothing officiél.
2 THE COURT: Okay. You realize that
3 Mr. Johnny Stephens is not a party to this case, and I
4 can't order Johnny Stephens to do anything?
5 THE WITNESS: I fully understand that.
6 THE COURT: Okay. Go ahead, Mr. Dwire.
7 Now, I'm not saying your idea is not a good one. I
8 just don't know. Mr. Stephens is not present in the
9 courtroom.
10 Go ahead, Mr. Dwire.
11 CROSS-EXAMINATION

12| BY MR. DWIRE:
13| 0. Now, this road that you talked about on Mr. Stephens'
14 property, that's not a public road, 1is 1it?

15| A. No, not to my knowledge, I --

16| Q. And, in fact -- and, in fact, there is a blockage that
17 he keeps locked from when you pull into Mr. Pearson's,
18 there is a ——Wa blockage on that road, where that road
19 is, is that true?

20 A. There is a gate. I don't know that it's always !

21 closed. There is a reason for the gate..

22| Q. And that road leads to two towers, I.don't know the
23 type, there is two towers that extend high up in the
24 air that that road leads to, 1s that correct?

25| A. That's not correct. The road leads all the way down
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1 to the scrap dealer, the car salesman. It did go all
2 the way to 21st. You can traverse that road from 21st
3 to 25th or 6th.
41 Q. You can't now?

5[ A. No. That scrap dealer has it blocked.

6| Q. Right. And the -- but that -- there is a couple of
7 towers in that -- along that road, also?
8| A. There are a couple of towers.

91 Q. Okay. Now, this crossing that you talked about there,
10 Mr. Pearson's, was that not put in by Mr. Stephens on
11 a weekend? |
12| A. Mr. Stephens installed that crossing with my
13 permission.

14| Q. Okay.

15| A. I don't know if it was on a weekend or not. You'd

16 have to ask him. -

17 Q. Okay. Now, does the -- having these two tracks along
18 FYG's property on the south, does that seriously

19 disrupt the development of that land on thé south?

20| A. The two tracks?

21| Q. Yes.
22| A. You want my opinion? ;
231 Q. Yeah.

24| A. No.

25| Q. Okay. Now, but there is no access to that land coming
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1 to -- from the south to the north, is there?

2| A. I am not an expert on FYG's property. I know they

3 come into their property on 23rd. They're -- we used
4 to service Cudahy, and there was a bridge across that
5 creek at one time, Chisholm Creek.

6| Q. Okay. Now, let's go there. The -- the bridge was a
7 cattle bridge that's located up on the south end, is
8 that correct?

91 A. I -- I don't know.

10| Q. Okay. Now =--

11| A. There were railroad bridges on the south end. That
12 © was my concern. Not cattle bridges.

13( Q. Now, that -- this ditch is the North Wichita Drainage
14 Difch, is that right, also called Chisholm Creek?

15| A. The only name I know is Chisholm Creek.

16| Q. And are you aware that that is a designated drainage
17 ditch under Chapter 24 of our Kansas Code?

18| A. If that‘é what you say, that's -- I have no problems
19 with that.

201 0. And --

211 A. Don't disagree.

22| Q. And are you aware that the easement rights in regards
23 to that -- to the State of Kansas is approximately 150
24 feet, 75 feet on each side of the center?

25| A. The ditch is not my concern. It does -- I have no --
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1 no reason to know that. I'm not a -~

21 Q. Let's go back to the beginning of your testimony, sir.
3 And you told us about a crossing that was put in up at
4 the west end. Now, sir, was that crossing not put in

5 when the City requested the crossing to clean out the

6 North Wichita Drainage Ditch?

7| A. I have no idea. All I know is Ken Thomas, Larry

8 Tobar, Don Mai met, and that was the recommendation of
9 the FRA. Larry Tobar, Ken Thomas agreed. Why they

10 wanted it, I have no idea. That -- that private

11 crossing was put in.

12| Q. Well, you're not aware that the City of Wichita came
13 in and cleaned out the drainage ditch?

14| A. I know they éleaned the drainage ditch out, but like

15 Mr. Thomas, most of the time, there is a bridge -- a
16 railroad bridge that crosses the Chisholm Creek, and
17 that's where they cut off. They did not go to the

18 private crossings. VI have pictures. There 1is no

19 tracks. My crews -- BNSF crews, that's the reason it
20| was taken out to kgep -- matter of fact, the scrap

21 vard called me or the car dealer and wanted it out,
22 because the thieves were going through Treatco's

23 property and stealing vehicles and dragging them back
24 across. That's the main reason we took the crossing
25 out.
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1| Q. Okay. And that crossing was on the Santa Fe right of
2 way, and it was taken --
3| A. Santa Fe property.

4| Q. 'Right. And it was taken out shortly after the City

5 completed the drainage ditch clean-out?

6| A. That's incorrect. The crossing was taken out after
7 the two 25th Street tracks were repaired, and that's
8 when the crossing was taken out.

91 Q. Okay.

10| A. If that happened because the City quit, that's not the

11 reason it was taken out.
12| Q. Who paid for the construction of the crossing at the
13 west end of 25th Street?

14| A. As I stated earliei, the BNSF supplied the planks and

15 labor, and the WTA supplied the approach and AB-3 mix,
16 and we leveled it and made the approach.

17| Q. Does the WTA decide where crossings will be

18 constructed?

19| A. To my knowledge, there's been no crossings installed
20 on the WTA probably in the last 50 or 60 years, so I
21 have no idea. If the WTA did, it would be -- it would
22 go through the zoning roads, engineering department,
23 ~ which would be the BNSF and the UP, but I know of no
24 new crossings that have been installed. By looking at
25 the maps, I'd say even lénger than that, maybe back to
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1 the 30's.
2| Q. Are you acquainted with the Wichita City Ordinance
3 54367
41 A. I have no idea what it 1is.
5] Q. Do not?
6| A. Refresh my memory. Is that the 1916 ordinance?
71 Q. Yes.
8| A. Yes, I am.
91 0. And is the -- has the -- has the -- during your
10 tenure, has the WTA ever been in compliance with that
11 ordinance?
12 ' MR. YOUNG: That calls for a legal
13 conclusion, Your Honor. I think it's outside the
14 purview of this witness.
15 THE COURT: Well, unless you can lay a
16 foundation, even though he's already made some
17 statementé that are of a legal conclusion, but as far
18 as that question is concerned, unless you can lay a
19 foundation, I won't allow it.
20| Q. (By Mr. Dwire) Okay. Has WTA used those tracks for
21 80 years, approximately, since -- well, since they
22 were installed in 1917 or 19187 |
23| A. Yes, we have.
241 Q. Okay.
25| A. Let me qualify that. Other than history, I can only
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1 speak since 1985, when I came to the terminal, but
2 according to the maps, yes.
31 Q. Okay.
4 MR. DWIRE: That's all, Your Honor.
5 THE COURT: Mr. Young, any further
6 questions?
7 MR. YOUNG: I have just a couple, based upon
8 some things raised by Mr. Dwire. Your Honor, these
9 are in your book under Section 2 of our exhibits.
10 REDIRECT EXAMINATION
11| BY MR. YOUNG:
12| Q. Mr. Miller, I hand you what has been marked as
13 Plaintiff's Exhibit 2-4. And I'll ask you to identify
14 what that is.
15{ A. This is an aerial view of Treatco's northeast
16 property, which includes about the top third of the
17 photograph is the two tracks with cars on 'em, 25th
18 Street, there is a tree line in the middle. The best
19 of my knowledge is property line, and to the east of
20 that, the white line through there is the private road
21 that the stockyards -- since there are no stockyards
22 there, would be the businesses on‘the south and
23 Pearson uses.
24| Q. And is that the —-- the private road that you testified
25 about that came out of that intersection there near
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the Pearson Excavating operation?
Yes, it is.
Okay. And it was your testimony that ——ﬁthat'a‘better
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solution for an access road would be to join up with
the -- that private road on the right, is that
correct?

That's correct.

Okay. And that would of necessity require Treatco or
FYG to build a road over to that private road, is.that
correct, in order to get access?

That's correct, or negotiate with the City. I don't
know how they --

Okay. And -- and in your dealing with the City, are
you stating that you're aware that the City has
considered that particular solution to the problem?
The City was there when the recommendation was made,
so I assume --

Right.

-—- they have discussed it.

All right. ©Now, I hand you what has been marked as
Plaintiff's Exhibit 2-2, which is a higher aerial view
of the entire.area. Would that be a fair:——

That's correct.

-- explanation? Does that particular exhibit show

where that private road that we've been talking about,
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1 where it -- it ends up to the south, if you can tell?
2| A. Yes, 21st Street.

3| Q. It goes all the way to 21lst Street, is that correct?

4| A. Let me get my'bearings here. There is the stockyards,
5 Cudahy. It appears to me to go to 21st Street.

6| Q. All right.

7| A. But I -- I'm not -- it's hard to tell where the

8 streets are with the elevation.

9] Q. So one coming out of Treatco could access to the

10 north, heading into that intersection on the north

11 there at 25th Street and 26th Street, 1is that correct?

12| A. " That's correct.
13| Q. And that heads into Meade and on out to -- to the
14 highway system?

15| A. 29th, yes.

16 MR. YOUNG: We offer Plaintiff's 2-2 and

17 2-4.

18 THE COURT: Any objection?

19 MR. DWIRE: Same objection, Your Honor, as

20 to relevancy and incorporate our previous objection.

21 THE COURT: Well, I'll allow 'em, give 'em

22 whatever weight that the Court deems appropriate. It
23 at least would be helpful to the Court to get an

24 overview of the area, but as the witness held it and

25 was explaining it, I couldn't see what he was talking
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1 about, so I still don't have any idea what he was
2 talking about. In any event, I'll go ahead and allow
3 them.
4 MR. YOUNG: Well, does the‘Court --
5 THE COURT: What we'll do is we'll retire to
6 chambers at some point, and you canvexblain it to me
7 with Mr. Dwire present.
8 MR. YOUNG: Right.
9 THE COURT: Because frankly, I -- I didn't
10 understand what he was saying.
11 MR. YOUNG: Okay.
12 THE WITNESS: Sorry.
13 THE COURT: Not your fault, sir. Go ahead.
14 Anymore questions?
15 MR. YOUNG: I have nothing further of this
16 witness.
17 >THE COURT: All right.
18 MR. DWIRE: Nothing further, Your Honor.
19 THE COURT: All right. Sir, you may step
20 down . Thank you.
21 MR. YOUNG: That concludes our testimony,
22 Your Honor.
23 THE COURT: All right. We'll go ahead and
24 take a break before we'll préceed with Closing
25 Arguments, and I would like counsel back in chambers,
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so that we can take a look at those two exhibits. Aall
right. We're in recess.

(A recess was taken, after which the

following:)

THE COURT: Let the record reflect we're

back in the courtroom. The record should reflect that
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the attorneys are -- are present.
Parties care to argue? Mr. Young-?

MR. YOUNG: I'm going to be very brief, Your
Honor. May I stand just here? 1Is that all right?

THE COURT: Fine. That{s fine.

MR. YOUNG: Well, I think we've presented
evidence this morning that I think will be helpful, I
hope, to the Court in making its decision. The Court
of Appeals essentially sent the case back to Your
Honor, becapse frankly, the -- the attorneys in the

case, I believe, failed to present to the Court a

proposedvfinding of fact and a -- I guess a conclusion

of law as well that 25th Street North was a public --
public thoroughfare. It has been the position of the
WTA from the beginning after I ran across-.this 1916
ordinance in the back offices of a title company,‘
quite frankly, that the WTA built those two parallel
tracks in accordance with the 1916 ordinance, which

gave the WTA the -- the authority to construct those
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tracks, but it has been the posiﬁion of the WTA from
the beginning that that 1916 ordinance really has no
force and effect, because the street that was
contemplated to be built back in 1916, which we
probably -- which probably would have been a brick
street, was never constructed. So any of the language
in -- in the 1916 ordinance that's -- that directed
what the WTA was required to do after the street was
constructed really has no force and effect in =-- in
2007.

All of that language about laying your tracks down
in the street, in presumably a brick street, so that
teams of horses and mules could cross éver the -- over
the street and so on really never happened. And what
did happen was the WTA went ahead and created a right
of way for their two -- two tracks, and a street
evolved pretty much by flopsy, and -- and Mr. Pruitt
testifiéd thisrmérning, indicated that -- that they
just grade -- they grade the street up, he said, about
12 times a year right up to near the -- the railroad,
outside the railroad cars and so on that are on the
track, so we don't think Section 2 has any force and
effect.

But the -- the City has laid out and surveyed now

after this lawsuit was commenced what they consider to
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1 be 25th Street North, and Mr. Pruitt indicated some
2 places it's 60 feet wide, some places it's 30 feet
3 wide. And I think that speaks to the -- the
4 inappropriateness of giving the 1916 ordinance any
5 credence.
6 Well, so we get down to the Court of Appeals
7 discussed the language in the -- I think this Sebrée
8 case, that a person claiming a right of access to a
9 public road must be an abutting landowner. Well,
10 Treatco is certainly not an abutting landowner to
11 the -- to what the City has designated as 25th Street.
12 It's an abutting landowner to a right of way of two
13 railroad tracks owned by the WTA, which uses those
14 tracks as an interchange track, a very active area of
15 the -- of the railroad in its operations, and I think
16 the Court . in listening to Mr. Miller's testimony
17 realizes what would happen if you put a -- cut a
18 street right through the middle of the iﬁéeréhaﬁée
19 tracks.
20 What I'm getting to is the City and Mr. Dwire, on
21 behalf of his clients, are considering other means
22 of -- of allowing Treatco and FYG to have access to
23 public streets in Wichita. I think that whatever the
24 Court does today will have -- have some bearing on --
25 on what the City has on its plate to do. That 1is,
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1 whether they're going to build a street in the middle
2 of this interchange track or whether they're going to
3 find a solution for it.
4 Mr. Miller testified that they asked him, how do
5 we solve this problem, how do we get access out of
6 this Treatco property, and he told 'em that there is a
7 manner -- matter of just going east from the
8 cul-de-sac that's laid out in the declaration page to
9 what could become a city street going down into the

10 stockyards area, which would certainly facilitate the
11 development of that whole area. And -- but we do not
12 believe that -- that I think the Court has to weigh

13 considering the development of a street going directly
14 through the middle of the interchange trackage and

15 leaving it to the City of Wichita to -- to develop

16 the -- the area. And with that, I'll conclude.

17 THE COURT: Thank you, Mr. Young.

18 MR. YOUNG: Thank vyou.

19 THE COURT: Mr. Dwire?

20 MR. DWIRE: Thank you, Your Honor.

21 Mr. Young, please the Court: As we've all stated,

22 this is a remand for certain issues that the Court of
23 Appeals has asked us to present for the Court to make
24 additional findings on. And the first one is the --
25 as to whether or not 25th Street is a public street.
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Now, we had Mr. Pruitt here today, and his
testimony, as I noted, is that the WTA tracks are on
the south side of 25th Street, that the City maintains
it, that's a public thoroughfare, and it's a public
street. The -- so I think that that pretty well took
care of that issue, and I don't think it's really
disputed.

The -- the guestion, and the Court of Appeals
noted in their decision that the parties acknowledged
the ordinance of 5436, and it was still.in effect, and
that the defendant, FYG Investments, Inc., owned the
land abutting the railroad on 25th Street.

Now, I'm a little concerned on that Sebree case
that Mr. Young cited. When you read the case all the
way through, it points out that you don't have to
actually touch the roadway, that you -- that if you
come up to the right of way, that -- that isﬁi
sufficient to be an abutting and entitled to access.
And it was two of the cases, I think, that they cited
in that that pointed out how that developed in the
Kansas common law.

Now, in regards to, of course, the -- we also
cited in our memorandum the K.S.A. 8-1473, which
defines a public thoroughfare. Also, the testimony

has shown that there are two businesses located on
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1 that street and how they were numbered, and I've cited
2 the Court and included the ordinance that -- for the
3 City defining street and the numbering process that
4 applies in the City of Wichita, which was applicable
5 in this case.
6 And then we look at ordinance 5436, and just by
7 way of -- just to back up just a minute, Your Honor,
87 when this case first started, neither Mr. Young or I
9 had any knowledge of that 5436. And we were -- I was
10 relying on a Roﬁerts case that said, hey, when the
11 railroad puts in tracks, they can use that property,
12 but at the time they go to be replaced, then the
13 landowner has a right to object, and we had evidence
14 showing that we owned that land, and that when they
15 started taking out the tracks, that would terminate
16 their right of use. It's an old Supreme Court case.
17 ThenAwith all due respect to my elder, Mr. Young,
18 he found the ordinance, which was a complete surprise
19 to both of us.
20 MR. YOUNG: ©Not that elder now.
21 MR. DWIRE: But -- but, Your Honor, then
22 what the -- the position was 1s they asked for the
23 enforcement of that ordinance that they had that
24 right. And I think that that ordinance did give them
25 the right to put those tracks on, what have been a
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1 part of 25th Street, but it was subject to conditions,
2 terms and stipulations, that they were to build it
3 on -- in such condition that teams and vehicles can
4 safely pass over the track at any point. And, of
5 course, during our tenure and Mr. Miller's tenure, at
6 least we know that that has not been in effect.
7 Now, thus, there was a breach of the conditions
8 and stipulations, and what I think is important, we
9 have to look at that ordinance carefully, and when I
10 look at it carefully, I notice that -- that it
11 continuously uses the term "shall." When it sets out
12 what is -- what the obligations of WTA, its
13 predecessors and successors are obligated to do, it
14 says what they shall do. And I think the term "shall"
15 is used seven or eight times in there, and one of
16 those was saying that it was going -- that it had to
‘17 pay that -- for the costs and that the City was -- of
18 Wichita was not to have any cost.
19 And so the plaintiffs are asking the Court to --
20 for WTA to continue to have a privilege to use the
21 track, while it breaches the conditions, terms and
22 stipulations of the ordinance. And -- and we
23 think -- the defendants think that is wrong.
24 Now, the other thing here is -- 1s that the
25 defendant, FYG Investments, Incorporated, has a common
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1 law right of access. 25th Street, we submit, 1is a

2 public roadway, that FYG Investments 1s the abutting

3 landowner, and -- and K.S.A. 68-501 and the cases

4 cited in the memorandum and the City ordinances and

5 the testimony of Pat Pruitt, I think it's clear that

6 we meet that common law requirement.

7 Now, the right of access under -- the common law

8 right of access is not only in case of necessity.

9 It's an incident of ownership, and that is pointed out
10 again in the Sebree case, the Board of Shawnee County
11 Commissioners.

12 Now, like to respond é little bit to the

13 plaintiff's memorandum. Let me say that I was

14 unaware, and the engineers may have been aware of

15 Mr. Miller's communication with the City that would

16 call for a street intersecting 25th on east of the

17 defendant's property. Understand, though, and I'm

18 sure the law 1is clear that the railroad has a right éf
19 ~condemnation, City of Wichita has a right of

20 condemnation. FYG Investments, Incorporated, does not
21 have a right of condemnation. And we have no way of
22 obtaining access to a property east of the FYG

23 property. This issue was not raised also in the

24 Pretrial Order. And when they talk about going down
25 to the single trackage, I think it's clear that that
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17

is not FYG property. That is clearly down to Mr.
Stephens' property and Pearson Excavating where that
access 1s, and that's probably a hundred or more feet
east of the FYG property.

Now, Mr. Young comments that 25th Street, as
contemplated by the ordinance, was never constructed.
I could find nothing about that in the Pretrial Order.
I find nothing in the ordinance about it's going to be
constructed out of brick. Back at that time, the
streets oftentimes were dirt, gravel-type streets.
Only the main streets, as I understand, back in those
times were what we call paved streets. And for the
City in 1916 to pass an ordinance, they had to have
title, right, possession, control of 25th Street.

This isn't something that was in the future. They
would have no right to pass an ordinance giving the
railroad the right to put a track on private property
that wasn't a -- an existing street. i -

And going back in the early history, back in 1895,
we know that there was -- had been a -- previously a
plat. This was abandoned, but the -- the history --
and I didn't get this till last night, but when I was
studying down at the public library, the history of
Cudahy, the development of the packing plants andr

everything, this is the reason that it was abandoned,
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1 because they weren't going to have lots down there.

2 This was a commeréial property. We were building --

3 trying to build airplanes down there and the refinery
4 and the packing plants and the stockyards. And so the
5 25th Street continued to be used, and it would have

6 been used after 1916. That would have exceeded the

7 statute of limitations, or the -- to the 1l5-year

38 étatute for the City to own that property, even if

9 it's been abandoned, given back to the property owners
10 at that time, but the City in doing that, the Board of
il County -~ of Wichita Commissioners at that time had to
12 have control and ownership of that street at the time
13 they give the City the right to do that. But here

14 again, I submit that that's not a part of the Pretrial
15 Order.

16 The -- also, now, he didn't cover this that much
17 in his statement, but in his memorandum he talks about
18 having access on the 23rd Streét. There again, you go
19 across three tracks to get to the Treatco plant, and,
20 of course, it's FYG property. And -- but there again,
21 to get -- there is no way to cross the-drainage
22 district, the North Wichita Drainage District, also

23 known as Chisholm Creek. I believe on page 8 of

24 Paragraph 4 of the Pretrial Order, it says that the

25 northeast portion of the southwest quarter of
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1 Section 4 is bounded on the east by unplatted ground,
2 which was formerly known as the stockyards, which has
3 no exit to FYG Investment, Inc.'s property; on the

4 south by Chisholm Creek, also known as Wichita West

5 Drainage Ditch, also known as North Wichita Drainage

6 Ditch, pursuant to K.S.A. Chapter 24; on the west by

7 duly purchased and recorded railrocad -- railroad

8 easements, and on the north by the 25th Street

9 trackage, with no access to a public street. And that
10 was not refuted in the Pretrial Order.

11 ' So we -- 1it's the FYG, Incorporated =-- or

12 Investments, Incorporated, has the right of common law
13 access, because it includes two elements, one, the

14 claimant owns the abutting -- the land abutting the

15 street, and the street is a public right of way. And
16 that's designated in the Sebree vs. Board of County

17 Commissioners, 251 Kansas at 776, I think it's 779.

18| ‘Right of access to and from the existing street is one
19 of the incidents of ownership of the land abutting
20 thereon. And I think that that clearly gives the FYG
21 Investments property a right of access, both under

22 common law and under the ordinance.

23 Now, recognizing that and realizing the "shall"

24 and the City of Wichita provisions in 5436, we have to
25 look at resolution today. And in this process, that
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crossing is by right of the ordinance and the common
law right of access. And we have worked with the City
to proceed, in other words, what guidelines, what do
we need to do. And that is -- in doing that, we have
had the access dedication to the public, which was éur
Exhibit M-1, our dedication to the public for right of
way purposes, which was Exhibit M-2, and M-3 was an
access control dedication to the public, which I would
agree 1in reading and trying to understand or almost --
I'd call French or something else, those were accepted
by the City on September 14th of '06. But we've
included an Exhibit M-5, which is the picture that
shows what those dedications accomplish.

And, Your Honor -- with that, Your Honor, I would
like to incorporate as a part of my record in this
matter the memorandum notebook that I've submitted to
the Court for the remand hearing. I think the Court
méy have two copies of that, because I submitted
that -- at least I submitted that to Mr. Young in
November of last year, or maybe it was in 2005, vyeah,
and then I supplemented a little bit, and so I should
probably call this a Second or Amended Memorandum, and
I didn't catch that till the time and realized.

Then I've also submitted to the Court today

proposed findings of fact and conclusions of law for

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER




F.Y.G. Investments, Inc. and Treatco, Inc.’s

Reply to Petition for Declaratory Order EXHIBIT 5
58

1 journal entry on remand hearing, which I'd like for

2 the Court to consider in making its decisions in this
3 matter.

4 Thank you, Your Honor. I appreciate the time, the
5 patience that the Court has granted us.

6 THE COURT: Thank you. Well, the Court has

7 to keep its on the ball in these matters. The

8 attorneys have done a good job of presenting their

‘9 side of the issues before the Court. And frankly,

10 there are only two issues before the Court. And those
11 issues aré set out in the Court of Appeals decision

12 for remand.

13 And the Court -- the Court of Appeals was very

14 explicit -- and I'm guoting, on remand if the Court

15 finds that 25th Street is public, then it will have to
16 determine if an injunction to provide ingress and

17 egress 1is abpropriate.

18 So there 1is én issue of whether 25th Street is a
19 public street, and if so, is an injunction appropriate
20 for ingress and egress.
21 Well, based on the evidence presented and the

22 exhibits that were alluded to in Closing Argument, the
23 Court does fiﬁd that 25th Street is a public street.

24 I don't think there is much issue about that, at least
25 I didn't hear any evidence to the contrary. And I so
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1 find that 25th Street is a public street.
2 So that leaves the question of whether ingress and
3 egress 1s appropriate.
4 Now, the evidence before the Court is that we do
5 have in existence still today ordinance number 5436,
6 Wichita City Ordinance No. 5436. Now, granted, that
7 ordinance was put in place, passed by the city fathers
8 back on September 12th, 1916. Still in the books.
9 WTA, pursuant to that ordinance, was granted
10 permission to construct, operate, maintain industrial
11 tracks on and across 25th Street. Now, that was done
12 on a condition, and that condition is spelled out in
13 the ordinance.
14 In applying the rules of statutory construction,
15 why, words are to be given their plain meaning, and
16 the ordinance in Section 2 states, the said
17 association -- and I'm gqguoting: The said association
18 shall construct and maintain in good order the portion
19 of sidewalks crossed and railway crossings and shall
20 keep said track in good repair and in such condition
21 that teams and vehicles on such street can safely pass
22 over such tracks at any point on said street.
23 So the city fathers didn't grant this right out of
24 the kindness of their heart. They granted it on a big
25 condition, frankly. Based on the language of the
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ordinance, the Court finds that WTA has an obligation
to provide FYG ingress and egress over the tracks
based on Section 2 of Wichita City Ordinance 5436.

Now, frankly, those are the only two 1issues that
are before the Court this morning. Those are the two
issues that the Court of Appeals remanded the matter
for. |

Now, having said that, that leaves the issue of
how this Court's order is carried out to a future --
future debate. There's been much talk "here by way of
evidence about, oh, the best way to go about
implementing such an order, alternatives. Mr. Miller
testified to that, and I appreciate that testimony.

But as far as the ingress and egress, that's going
to have to be worked out between the parties. And the
Court trusts that the parties can put forth a good
faith effort and come up with the best economic
alternétivé with -- with the least impact upon
interstate commerce.

Now, it's unfortunate that Mr. Johnny Stephens and
March 0il are not a party to this action. The Court
cannot make any orders regarding proper£y that belongs
to a nonparty. Whether they should be made a party,
that's for>the attorneys to determine. But at least

frank discussions should take place among all parties
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that this impacts.

The attorneys have’gone out of their way to talk
to the City of Wichita and do what's necessary with
the City, which is -- which is a good thing, but I
think you're going to have to sit down and talk some
more. I don't think I can give you an absolute
soluﬁion at this point. All I can do is address the
issues that I'm under a duty to do so under the Court
of Appeals decision. I think I've done that.

Now, how you go about implementing this? I think
that still is up in the air.

Now, do the parties have any questions?

MR. DWIRE: May it please the Court: I'd
also ask the Court to make a finding that FYG
Investments, Incorporated, has the common law right of
access. I believe the Court in its ruling relied --
lookedratrthe ordinance, but I think that -- that
there was two 1issues in the -- in the remand, both of
those, and I would ask, because there is a little bit
of difference in the criteria that the Court also make
a finding that since the 25th Street is a public right
of way and FYG Investments owns the abutting property,
that we also have a common law right of access to 25th

Street.

THE COURT: Well, I think based on the

_ |
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1 evidence presented -- and I'm glad you brought that
2 up . I'd be remiss in my duty if I didn't address
3 that. I think based on the evidence presented, all
4 the elements are there for the Court to make a finding
5 ‘that based on a common law, that your client does have
6 a right to ingress and egress. I heard no evidence to
7 the contrary. So I'll make that finding.
8 MR. DWIRE: Thank you, Your Honor.
9 THE COURT: Mr. Young, do you have anything
10 further?
11 MR. YOUNG: I have nothing further. I'm
12 just wondering, I've offered -- I've offered the two
13 aerial exhibits, and I -- I don't -- I don't know that
14 anything else in my booklet that I've provided to the
15 Court isn't already in the record, Your Honor. So
16 with that, I have nothing further.
17 THE COURT: All right. Well, as far as the
18 exhibits are coﬁcerned, I mean, the hearing 1is
19 concluded. And the Court 1is going to return exhibits
20 to respective counsel. That's the way -- that's the
21 way we do it. All right.
22 MR. YOUNG: Thank you, Your Honor.
23 THE COURT: Nothing further, why, we're
24 adjourned.
25 (Off-the-record discussion.)
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1 THE COURT: We're back on the record.

2 MR. DWIRE: I want -- I want to be clear,

3 and maybe we need to resubmit it or something to the

4 Court, but I think that the -- if I recall the remand

5 hearing, it was talking about whether an injunction

6 would issue or some type of an order for them to do

7 it. The Court has said we have the right of access,

8 but it says, then the Court will have to determine if

9 an injunction to provide ingress and egress 1is

10 appropriate. And the -- in my proposed findings of

11 fact and conclusions of law, I had suggested that the

12 Court retain -- you know, give us a year to get that

13 done or a period of time, and that the Court -- so

14 that the Court can enforce what it's saying and get

15 things done.

16 We've been a long period of time in this -- in

17 this process. And I just raise that issue, and I

18 wanted the ééﬁf£ gdrge clear, because that's what they‘

19 had said in their opinion.

20 THE COURT: Evidently, I didn't make myself

21 clear. I'm granting the injunction. I -guess I didn't

22 say that. But I am granting the injunction. And is

23 there any question about that, I mean --

24 MR. DWIRE: I -- we didn't have it clear in

25 the record, Your Honor. I think the Court's done that
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1 now. I appreciate it. Thank you.
2 ~ THE COURT: All right. Well,

3 further, why, we're adjourned.

nothing

4 MR. JONES: Thank you, Your Honor.
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CERTTIUFICATE

STATE OF KANSAS )
) ss:

SEDGWICK COUNTY )

I, Becky A. Fitzmier, CSR, RMR, Official Court
Reporter of and for the Eighteenth Judicial District of the
State of Kansas, do hereby certify that I was present at
and reported in machine shorthand the proceedings had in
Case No. 02 CV 3688 on February 20, 2007 before the
Honorable Joseph Bribiesca, Judge of Division 22 of the
Eighteenth Judicial District Court of the State of Kansas.

I further certify that thereafter, I personally
prepared a typewritten transcript of said shorthand notes
by means of computer-aided transcription; and further
certify that the foregoing transcript constitutes a true
and correct transcript of said proceedings, all to the best
of my knowledge and ability.

IN WITNESS WHEREOF, I have hereunto set my hand

and official seal this éﬂﬂi day of October, 2004
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FOULSTON SIEFKIN LLP

1551 N. Waterfront Parkway, Suite 100 FILEDR
Wichita, KS 67206-4466 o
316.267.6371 . App COCHET M
IN THE EIGHTEENTH JUDICIAL DISTRICT 008 15 -1 A1l 5U
DISTRICT COURT, SEDGWICK COUNTY, KANSAS e eenT
CIVIL DEPARTMENT

oy

Case No. 02 C 3688

WICHITA TERMINAL ASSOCIATION,
BURLINGTON NORTHERN & SANTA FE
RAILWAY COMPANY and UNION PACIFIC
RAILROAD COMPANY,

Plaintiffs,

V.

F.Y.G. INVESTMENTS, INC., and TREATCO, INC.,

R

Defendants.

L g

Pursuant to K.S.A. Chapter 60

JOURNAL ENTRY ON REMAND
and PERMANENT INJUCTION

NOW, on this 25th day July, 2008, this matter comes on for remand pursuant to the Kansas
Court of Appeals Order of Remand. Glenn D. Young, Jr., of Young, Bogle, McCausiand, Wells &
Blanchard, P.A., appears on behalf of the Plaintiffs. Wyatt A. Hoch of Foulston Siefkin LLP appears
on behalf of the Defendants. There are no other appearances.

WHEREUPON, this Court considers its findings of fact and conclusions of law made at the
hearing before this Court of February 20, 2007, when the Court, in reviewing the opinion of the Court
of Appeals in its unpublished memoréndum of April 8, 2005, in Case No. 92,132, determined the
following issues on remand:

1. Is 25" Street a public street?

2. If so, does F.Y.G. Investments, Inc., have a right of ingress and egress over the tracks
to 25" Street based on Section 2 of the City of Wichita Ordinance No. 5436 adopted in 19167

3. Does F.Y.G. Investments, Inc., have a right to ingress and egress to and from 25"
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Street, based upon the common law right of access?

4, If so, is an injunction appropriate to provide ingress and egress to and from 25"
Street?

WHEREUPON, the Court, in its hearing on February 20, 2007, made the following findings of
fact:

FINDINGS OF FACT

1. Twenty-fifth (25") Street, East of Broadway, in Wichita, Kansas, is a public road and
thoroughfare maintained by the City of Wichita.

2. The City of Wichita permitted WTA, by Ordinance No. 5436, to construct railroad
tracks on 25™ Street, in Wichita, subject to specified conditions as set forth in Section
2 of said Ordinance.

3. Pursuant to Ordinance No. 5436, as amended, WTA did construct its tracks on 25"
Street as 25™ Street was designated in the Ordinance, but 25™ Street was never
constructed as so designated.

4, Wichita City Ordinance No. 5436 provides that the said Association (WTA) shall
construct and maintain in good order the portion of sidewalks and railway crossings
and shall keep said track in good repair and in such condition that teams and vehicles
on such street can safely pass over tracks at any point on said street.

5. WTA has an obligation to provide FYG ingress and egress over the tracks based on
Section 2 of the Wichita Ordinance 5436, as amended.

6. FYG's land abuts the railroad tracks and right-of-way which, in turn, abuts a gravel
road designated 25" Street. FYG does not currently have access to 25™ Street as
ingress and egress are blocked by WTA's railroad tracks.

7. To achieve the intent of Ordinance 5436 and/or the Kansas common law right of

access, with present conditions, F.Y.G. Investments, Inc., gave to the public an




F.Y.G. Investments, Inc. and Treatco, Inc.’s
Reply to Petition for Declaratory Order EXHIBIT 6

8.

Access Dedication, Exhibit M-1, a Dedication for right-of-way purposes, Exhibit M-2,
and Access Control Dedication, Exhibit M-3, to establish a location for the crossing
installation, pursuant to the Wichita City Code, Title 12, Railroads.

The City of Wichita accepted the Dedications on September 19, 2006, Exhibit M-4.

WHEREUPON, the Court, in its hearing on February 20, 2007, made the following

Conclusions of Law:

A.

F.Y.G. Investments, Inc.’s land abuts the Plaintiff's tracks and right-of-way, which
abuts 25™ Street.

The Kansas common law right of access to public streets obligates Plaintiffs to
provide, construct and maintain ingress and egress over the 25™ Street tracks, which
abuts 25™ Street, a public roadway, and F.Y.G. Investments, Inc.’s abutting property.
The language of City of Wichita Ordinance 5436 requires WTA to construct an ingress
and egress crossing over WTA's tracks to FYG’s abutting property, following the
language of Section 2 Ordinance 5436, in accordance with Wichita City Code Title 12,
Railroads.

Pursuant to City of Wichita Ordinance 5436, WTA had the privilege of running its
tracks on 25™ Street, which mandated that WTA provide the public and the abutting
land owner the ability to cross the tracks at any point.

This Court, as a Court of equity, takes cognizance that the parties to this action seek
to enforce Wichita City Ordinance No. 5436, which granted rights to and imposed
restrictions on land use, which are clear and reasonable, and in compliance with
Kansas common law rights of ingress and egress to abutting landowners of roadways
and not adverse to the public interest, making an injunction appropriate to provide

ingress and egress from 25" Street to FYG’s property.

WHEREUPON, the Court, at the hearing on February 20, 2007, made the following orders:
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IT IS, THEREFORE, BY THE COURT CONSIDERED, ORDERED, ADJUDGED AND
DECREED THAT:

1. An injunction is hereby entered for WTA and its principal Plaintiffs to construct a
crossing to allow ingress and egress to FYG'’s abutting property and directing Plaintiffs
to keep the crossing clear in accordance with the Wichita City Code 12.04.080.

2. The parties are instructed to work out the issue of FYG'’s right of ingress and egress
so as to reach the best economic alternative with the least impact on interstate
commerce.

3. The Court cannot order an absolute solution to FYG's right of ingress and egress at
this point and the parties are ordered to renew discussions with the City of Wichita to

determine where a crossing shall be constructed as a best economic alternative with

the least impact on interstate commerce.
IT IS FURTHER CONSIDERED, ORDERED, ADJUDGED AND DECREED that
findings of fact numbered 1-8 should be and the same are hereby incorporated by reference

as though fully set forth and made the Order of the Court.

On July 25, 2008, this Court finds that the Plaintiffs, in order to meet the requirements of
paragraph 1 above, have temporarily provided F.Y.G. Investments, Inc., with ingress and egress
from 25™ Street to FYG's property as required by the Court’s order by installing a thirty-two (32) foot
timber crossing which will remain open for the benefit and use of FYG.

WHEREUPON, the court orders Plaintiffs to construct and install, within 90 days after
Defendants’ presentation to Plaintiffs of sealed engineering drawings for the construction of Emporia
Court street, (i) a permanent railroad crossing at least 32 feet in width at the point where the
centerline of the dedicated Emporia Court street intersects the railroad tracks, and (ii) permanent

railroad crossing protection in compliance with Federal Railroad Administration requirements.
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WHEREUPON, upon the completion of the required railroad crossing and railroad crossing
protection, said injunction shall be lifted and terminated.

IT IS SO ORDERED.
JAMES R. FLEETWOOD

Hon. Joseph Bribiesca
District Court Judge

APPROVED:

YOUNG, BOGLE, McCAUSLAND,
WELLS & BLANCHARD, P.A.

106 West Douglas, Suite 923
Wichita, Kansas 67202-3392

Ph: 316-265-7841; Fx: 316-265-3956

e-mail: g.young@youngboglelaw.com

By

GlennD. Yo

.Yound, Jr., SC#5517/ f
Attorney for jaintiffs

FOULSTON SIEFKIN LLP :
1550 N. Waterfront Parkway, Suite 100
Wichita, KS 67206

Tel: 316-291-9769; Fax: 866-450-2989

e-mail: whoch@foulston.com

By A—M—‘
yatt A. Hoch, SC#11747
Attorney for Defendants
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12 ” Timothy Henderson, Judge of Division 24, of the
13 District Court of Sedgwick County, Kansas, at
14 w Wichita, Kansas, on the 9th day of June, 2009.
15
|
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17 The Plaintiffs, Wichita Terminal
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21 H 64108.
22 The Defendants, FYG Investments, Inc.,
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1 THE COURT: The court calls the case

2 of Wichita Terminal Asscociations, et al. vs. FYG
3 Investments and TreatCo, Incorporated. 62 C

4 3688,

5 Counsel, please state your

6 appearances.

7 MR. DAY: Paul Day appearing on behalf
8 + of the railroads, Judge.

9 MR. HOCH: Wyatt Hoch and Charles Kern
10 W appearing on behalf the FYGZ and Treatlo. And
11 with us is Margie Collins, the president of FYG.
12 THE COURT: Thank you, counsel.

13 We have two matters before the court
14 “ this morning. We have the plaintiffs reguest
1% fﬁr from relief from judgment as well as the

16 defendants motion in contempt. It would seem,
17 gentlemen, to make most logic sense to address
18 the relief for judgment first since that would
19 obviously interplay with whether contempt is
20 appropriate or not.

21 Any objection to proceeding in that

22 manner?

23 ME. HOCH: ©No, sir.

24 MR. DAY: No, Your Honor.

25 THE COURT: Very good.
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Mr. Day, let's take up your motion
first, sir.

Go right ahead.

MR. DAY: Judge, if you will recall,
we did argue this motion the last time we
appeared.

THE COURT: And I believe you algo --
We get this over for today 8o you could present
evidence as well.

If you want to make an opening remark
and then begin t¢ present your evidence, I think
that would be appropriate.

MR. DAY: Fine, Judge.

The basis of the motion essentially
wag that the prior order that was entered in
ABugust of 2008 instructed the railroads to
install warning devices at the subject crossing
in compliance with FRA reguirements.

As we have briefed, there are no FRA
requirementes for cregsing protection devices,
those requirements were standards are covered by
FHWA, Federal Highway Administration Manual on
Uniform Traffic Control Devices which I believe
has been adopted in Kansas.

So, from a practical standpoint, the
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1 prior order could not be complied with because
2 it ordered compliance with reguirements that do
3 not exist.
4 The proper reguirements, the proper
5 standard to apply, is found in the manual on
6 uniform traffic control devices. And I intend
7 to present evidence today as to what that manual
8 says with respect to clearance issues at grade
9 crogsing for warning devices and how those
10 clearance issues play into this particular
11 location.
12 My intention is to call two or
13 possibly three witnesses. First witness being
14 Mr. Moyer, Jason Moyer, who was the
15 superintendent of the Wichita Terminal
16 Asesociation. He will explain the general
17 .geographic area, the layout of the tracks in
18 this area, and problems that this general area
19 provide with regard to railroad c¢rossings.
20 The next person I intend to call is
21 Bruce Chinn. Mr. Chinn is an employee of the
22 Burlington Northern Santa Fe. His area of
23 testimony will be the specifics of the manual on
24 uniform traffic control devices, how those
25 standards would apply at this particular
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1 location, and the safety issues involved with
2 ﬂ putting a grade croesing in what essentially is
3 a public right-of-way.
4 i Just one more brief bit of background,
5 Judge, and then I'll call my first witness,
6 This is probably difficult to see
7 (indicating), but this is an aerial photograph
8 of the area in guestion.
9 This is, in the lower portion of
10 Exhibit 6, is the TreatCo facility where, I
11 think, they produce dog treats.
12 This street is North Broadway Street,
13 of course, in Wichita. Running parallel to
14 that, to Broadway, are BNSF mainline tracks,
15 Burlington Northern mainline tracks. There is
ls also a yard track here that comes out of BNSF
17 yard that sits right here (indicating)
18 The connection track, or the
19 interchange track, which is owned by the
20 terminal is this section of track here
21 {indicating). There is a switch at this end,
22 and there is a switch at this end, a railroad
23 switch if you don't --
24 THE COURT: I grew up on a farm, I
25 loaded a few grain cars, so I have some
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1 familiarity.

2 MR. DAY: O©Okay. I don't know how

3 familiar you are, but.

a | THE COURT: I appreciate that.

5 MR. DAY: But there is a switch at

6 each end. There is a single track that comes

7. off BNSF property. The switch is here

8 (indicating}. The switch is basically about

9 right here {indicating). And there are two
10 interchange tracks running parallel to each

11 other.
12 And then of course there is a switch
13 at this end (indicating} where the track goes
14 back down to one single track and leads into
15 various industry tracks that lead into the area.
16 The unique -- and this is a proposed
17 development, as I understand it, that TreatCo is
18 | involved in. This is of course the general

19 location of where Emporia court would be

29 {indicating). It might not be precise, but it's
21 the general area. And of course this is 25th

22 Street (indicating).

23 The very unigque part of all this, is
24 that the interchange track, the IT track is

25 actually in the public right-of-way of 25th
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1 Street. It runs down the street, for lack of a
2 better way to explain it, I have some
3 photographs I'll show you as well.

4 But what that means is that, if there
5 is a public railroad crossing place here
6 (indicating), roughly in the middle of the
7 [ interchange, there is no place, or no place in
8 compliance with appropriate standards, to place
s | the warning device signals that would be on the
10 north side of the signal, of the crossing.
11 Judge, I have a series of photographs,
12 and I apologize, I have not had any of them
13 blown up, I've provided a c¢opy to Mr. Hoch, and
14 " what I would propose doing for purposes of the
15 testimony, is simply providing you copies of
16 those photographs so you will have them on the
17 bench during the testimony if that's
18 permissible.
19 Any objection?
20 MR. HOCH: None.
21 u THE COURT: All right.
22 MR. DAY: Now, I'll conclude my
23 remarks here very shortly.
24 But if the court would look at the top
25

photograph, which I have marked as Exhibit 7,
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1 you will see the unique, rather unique situation
2 involved here.

3 Those are the interchange tracks which
4 run down 25th Street. And you can see the

S public right-of-way is that runs parallel to the
6 tracks.

7 THE COURT: Which way are we facing,

8 are we facing towards Broadway on Exhibit 77

5 MR. DAY: Judge, that would be

10 generally toward the west, toward Broadway.

11 And if you see the brief case, that is
12 gitting in the photograph.

13 THE COURT: Uh-huh.

14 MR. DAY: That is where the signal

15 post or the croasbuck post for the warning

16 devices would have to be placed to be in

17 complies with the MUTCD. In other words, it's
18 in the middle of the public street.

19 If the court would look at Exhibit 8,
20 that shows a point of view with the train on the
21 track, which is the north interchange track, and
22 a vehicle approaching what would be general area
23 of the crossing.

24 Judge, I think the evidence is going
25 to show that the proposed location of the

10
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1 ” Emporia Court crossing is unworkable from the
2 point of view of the standards of the MUTCD and
3 will cause serious safety problems, not only for
4 the motoring public, but for the railroads as
5 well,
6 THE CQURT: Looking at 7 again, I see,
7 on the left side of the track, a bit of dirt
8 behind one the post there. I assume, from your
9 earlier diagram, that's where the crossing,
10 temporary crossing is now, a little bit of it.
11 MR. DAY; I'm shot not sure you can
12 see it on any of those photographs, Judge.
13 MR. HOCH: Down in the curb.
14 It's in the curb,.
15 MR. DAY: It's in the curb.
16 THE COURT: I think I am seeing it,
17 but you tell me if I'm wrong, that little bit of
18 dirt.
19 MR. DAY: I think that's general area.
20 THE COURT: Okay.
21 MR. DAY: Yes, s8ir.
22 Oon Exhibit 6, you can see the general
23 area,
24 THE COURT: Right.
25 MR. DAY: The key, on the temporary

11
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crosgsing, is that there is more room between
what extensgsively is the edge of the road.

THE COURT: It's on the curb,.

MR. DAY: 1It's on the curb, and it's
on the other side of the switch.

So, Judge, with that, I think I'1l1
conclude my opening comments and call my first
witness.

THE COURT: Let me give Mr. Hoch an
opportunity to give opening comments if he
wishes to do sc as well.

MR. HOCH: Thank you, Judge. And good
morning.

THE COURT: Good morning, s8gir.

MR. HOCH: My client has, clients have
26 acres that's landlocked by a railroad on the
west along Broadway, by railroad on the north
along 25th street, by a neighbor on the east,
and by a creek on the south.

They've been arguing since 2002 about
the effect of a license granted by the city to
the railroad in 1916. And in April of 2005, the
Court of Appeals ruled that my clients are
entitled to a crossing if 25th Street is a

public street.

12
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Judge Bribiesca held, and it ig not
challenged, that 25th Street is a public street.

In 2006, as part of a public process,
the city accepted the dedication of the street
easement for Emporia Court at the location that
is shown on the drawings that are part of the
order to show cause.

Judge Bribiesca's order of August 1lst
ordered the railroads to keep the temporary
crossing open so that our clients could have
access to that 26 acres without bumping over the
tracks. And he ordered the railrocads to build a
crosseing at Emporia Court within 80 days after
FYG presented sealed engineering drawings for
the street. The journal entry was signed by
Mr. Young on behalf of the WTA, the railroads.
And the plaintiffs didn't appeal, they didn't
request clarification.

In December of 2008, we delivered on
the drawings. A crossing should have been built
by March 22nd this spring. A spade of dirt
still hasn't been turned. There was one
question after we sent the drawings to Mr. Young
about the precise location of the crossing.

That question arose because gomeone didn't read

i3
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the drawings, it answer was apparent on the
drawings. And I responded within four or five
days, I think, over the Christmas holiday, back
te Mr. Young, pointing to the point on the
drawings where that crossing was located.

There were no other questions,
protests, statements that they were not going to
comply, until we filed the motion for relief.
Nothing., Silence.

The only thing they did was block the
temporary crossing a number times. And we've
put the railroads and WTA on notice when those
happened in violation of the courtf’s order.

Only after they did nothing, and we moved to
have them held in contempt when they start to
sgqueal.

The guestion is, what do we have to do
to get them to do what Judge Bribiesca ordered?
That's the question.

FYG is continuing to lose the value of
its investment in those 26 acres because it
can't be developed without access across the
railrcocad tracks. That's why we're here.

Now, specifically as to the motion for

relief, in the brief that we filed, on Friday

14
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afternoon we delivered to you, there is an
extensive guotation from the testimony on the
trial on remand back in February of 2007 to
Judge Bribiesca where the WTA superintendent at
the time Mr. Miller testified in response to

Mr. Young's gquestions about what had to be done
by the way of signalling at this Emporia Court
location. The street had already been dedicated
by that point.

As you hear this evidence, I just ask
you to keep in mind the context, in the context,
that bit of testimony. They knew what was going
on.

The other thing I would ask you to
keep in mind, and I'll try to brings it out on
my cross examination of witnesses, is the fact
that the improvement of 25th Street is in the
City of Wichita's capital improvement program
budget. 2009 at $100,000 for 2010, 2011 and
2012 at a total of 1.4 million dollars to
improve the street, to make it something other
than the dirt road that you've seen in the
photographs that Mr. Day presented a little Dbit
ago. There is another side to the story of this

deal. And the railroad has participated in the

15
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1 processe with the city, both as part of the
2 capital improvement program, and as part of the
3 21st Street revitalization program. They've
4 known for a long time what's going on up there.
5 And they come to you today asking for relief
6 from this order 10 months after that order was
7 entered, or nearly 10 months after that order
8 was entered, nine months after it became final
9 and say, now we can't do it.
10 I just ask you to keep that in mind,
11 T to place this discussion in the proper context
12 as we go forward.
13 THE COURT: Thank you, sir.
14 Mr. Day, you may call your first
15 | witness.
1ls MR. DAY: Judge, we would call Jason
17 Movyer,
18 JASON H. MOYER,
19-I called as a witneess on behalf of the Plaintiff,
20 having been first duly sworn, testified
21 as follows:
22 DIRECT EXAMINATION
23 BY MR. DAY:
24 Q. Would you go ahead and tell the court your name,
25 please.

l6
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h A. My name is Jason Mover.
2 Q. And, Mr. Mover, what is your current occupation?
3 A. I'm the superintendent of Wichita Terminal
4 Association.
5 Q. And what does it mean to be the superintendent
6 of the Wichita Terminal Association?
H
7 What are your duties?
8 A. T manage the daily operations of the switch
9 crews, the maintenance gangs, and clerical and
10 office staff.
11 Q. Are you located here in Wichita, Kansas?
12 A, Yes, I am.
13 Q. What is your business address?
14 A. 1537 Barwise Street (ph).
15 Q. Now, are you actually employed by the Wichita
le Terminal Associlation?
17 A. No, I'm employed by BNSF railroad.
18 Q. BNSF signs your paychecks?
19 A. That is correct.
20 Q. And how is it that you would have the title of
21 the superintendent of operations for the
22 terminal when you are a BNSF employee?
23 A. Wichita Terminal is owned by the BNSF railway
24 and Union Pacific railroad equally.
25 Q. Aall right.

17
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And do you know the business structure
of the terminal, is it a corporation?
It is an association.
Association,

What is its purpose?
The Wichita Terminal serves as the switching
agent for both the UP and the BNSF, all traffic
that enters Wichita is served or is directed
towards customers in Wichita goes through the
Wichita Terminal. The terminal is the switching
agent for the shipping roads.
So if I understand it, rail shipments would come
in either on the Union Pacific or the Burlington
Northern. And to get those shipments to
customers in Wichita, those rail cars would be
transported over the terminal.

Is that right?
Yes, they're interchanged both from the UP and
the BNSF to the terminal. The terminal will
serve the railroads customers, and either give
the traffic back in loaded form or empty form;
correct. Multiple commodities.
Excuse me?
Multiple commodities.

Does the terminal have its own employees?

18
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Yes.

The employees of the terminal are

Wichita Terminal employees; correct.

For instance, do they have their own train crew?

Doeg the terminal have their own train

crew?

Yes.

Does it have its own switch crew?

Yes.
All right.

You might have
witness box to do this.

(Witness complied}.

But utilizing Exhibit No.

to the court the general
the terminal relative to
Burlington Neorthern.

And there is a

may help here, Exhibit 5,

can assist you.

to step down from the

&, would you explain
geographic layout of

the Union Pacific and

higher photograph that

use either one that

I'll use the exploded view of Exhibit No. &

first.

We've got Broadway on the west side

which has BNSF main one,

track.

two, an independent

18
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This small track here connects to the
Wichita Terminal Association with the BNSF.

This side here is the Union Pacific.

As you can see, we tie into the Union
Pacific on this side (indicating).

So this connection, these two
connection tracks here, between Broadway and
what is now 26th Street, is where all the
interchanging takes place between the BNSF. And
where we interchange bridge track from the UP to
the BNSF and back and forth.

Now, is that --

I'm sorry, go ahead.

This is just the larger more expanded view with,
you know, actually cars on the track to
demonstrate how that's done.

And, for the record, your referring to Exhibit
67

Exhibit 6, correct.

And on Exhibit 6 is a notation where you've
indicated a temporary crosgsing.

What is that?

The temporary crossing was constructed prior to
my employment on the terminal. But this is, was

placed in the curb to the west of the switch so

20
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that it is in singie track verses double track
on the connection.
Why was it placed at that location?
I can't give the specific history, but this is
the most ideal location if one was to be placed
here due to the fact that it does not impact
storage capacity on double track and it's offset
from the public roadway.
All right.

Maybe I should back up just a minute.

How long have you been the
superintendent of operations for the terminal?
April, 2008.
And what did you do prior to becoming the
superintendent for the WTA?
I was in operations on the BNSF.
How long did you work for the BNSF?
Since April, 2006 here in Wichita, Newton and
Western Kansas.
And what were your duties -- I'm sorry I've
already forgotten the title you just gave me --
but your duties for BNSF; what were they?
My main focus was operations. I performed the
train master function, handling the daily

operations of train movement across the tracks.

21
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Okay.

You can sit down.
(Witness complied}.
We've been talking about the interchange track.
And I'd like you to give the court a little bit
more detailed explanation of the purpose or
functien of that track.

What is it for?
The interchange track in guesticn here, these
two tracks (indicating), are what ties the BNSF
and the UP to the WTA. All traffic, both again
multiple commodities, grain, all customer
traffic that is served in Wichita Central goes
across these two interchange tracks.

All bridge, we call it bridge move

traffic, between BNSF and UP interchange traffic

that goes, disperses all across the United
States, also goes over these two tracks.

You know the approximate length of those two
tracks, either in feet or car storage?

Between the switches, on average, depending on
the car size, we'll sBtore at least 40 cars.
That's 40 cars total on both tracks?

Between the switches; correct.

All right.

22
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1 And give us an idea about the amount
2 of train traffiec that occurs over these
3 interchange tracks on a daily basgis?

4 A. During offpeak season, and we -- in Wichita, we
S define peak by harvest or nonharvest traffic

6 volumes.

7 In non peak geason, anywhere from 30
8 to 40 cars per day. During peak season, it

S could be anywhere from 80 to 100 cars a day.
10 Q. What is the -- is there a FRA speed limit on
11 this particular section of track, interchange
12 track?
13 A. WTA tracks all 10 miles per hour track.

14 Q. 10 miles per hour?

15 A. Uh-huh.

l6 Q. Is that a yes?

17 A. That is correct, yes.
18 Q Do trains occupy both tracks simultaneously?
19 A. Yes.
20 Q. All right.

21 Do trains move in opposite directions
22 on both tracks simultaneocusly?

23 A, They can, yes.

24 Q. All right.

25 Explain for the court, if you would,

23




F.Y.G. Investments, Inc. and Treatco, Inc.'s

Reply to Petition for Declaratory Order

10

11

12

13

14

15

1le6

17

18

19

20

21

22

23

24

25

EXHIBIT 7

A.

how the cars that are switched onto the
interchange enter those tracks.
The way the tracks are set up, both sides of
these tracks are served by what we call a shove
move on the railroad. It's a rear-end movement.
When traffic is pulled out of the BNSF
vard, the engine will pull engine first south
and shove the cars into the connection from the
BNSF side. The WTA will capture the Union
Pacific traffic, draw it sought from the UP yard
and again shove it onto the connection. So it's
primarily served by what we call shove moves.
And a shove move, if I understand it, 1s a move
whereby the locomotives are on what I call the
end of train as opposed to the front the train.
Is that right?
The engines would be on the front of the train.
But a shove move is a movement to the rear.
All right.
THE COURT: You're pushing instead of
pulling.
That is correct.
MR. DAY: Thank you, Judge.

That is correct.

BY MR. DAY:

24
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So, understand those circumstances, if there a
shove move off the BNSF main lane, which are the
tracks to the west on Exhibit 6, and there's a
public grade c¢rossing acrosgss the interchange,
the train is approaching that grade c¢rossing
backwards?

Correct.

All right.

Explain for us what that means.

MR. HOCH: ExXcuse me.

Judge, at this point, based on our
discusgsions three weeks ago, when we were first
here, I want to make my objectiocn to relevance
of thie testimony given the order that's in
place and has become final.

THE COURT: Mr. Day, your response.

MR. DAY: Well, it's my understanding
from the court's previous ruling on this matter
ig that the focus the testimony today would have
to be limited to the safety aspects of placing a
crosging in the center of this interchange.

The purpose of the testimony of course
is to address the safety aspects ¢of the reverse
shove move or a shove move toward a public grade

crossing.

25
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1 THE COURT: The gist of what I'm

2 hearing so far can, and you can correct me if

3 I'm wrong, feels a whole lot like this sgpur is

4 far too busy for any gort of crossging. Is that
5 not the message you're wigshing to imply to me at
6 this point?

7 MR. DAY: Well, I think that that is

8 one of the messages.

9 Obviously the location of the crossing
10 has a significant impact on how zafe it might

11 be.
12 THE COURT: Well, 1 agree with
13 Mr. Hoch that it's not relevant as to whether
14 there ig¢ going to be a crossing or not, because
15 " that decision has been made. But I will allow
1g you to get it in, 1'll give you in leeway here,
17 as to how to do that crossing in a safe manner
18 and consistent with what Judge Bribiesca
19 ordered.
20 ” MR. DAY: All right.
21 THE COURT: So for that limited

22 purpose I'1ll1 let you go forward.

23 BY MR. DAY:

24 Q. Do you recall the guestion?

25 A. I do. How does the shove move -- when handling

26



F.Y.G. Investments, Inc. and Treatco, Inc.’s

Reply to Petition for Declaratory Order EXHIBIT 8

1 IN THE EIGHTEENTH JUDICIAL DISTRICT

DISTRICT COURT, SEDGWICK COUNTY, KANSAS

2 CIVIL DEPARTMENT

3

4 WICHITA TERMINAL ASSOCIATION, )

5 Plaintiff, ;

6 vs. ; Case No. 02 CV 3688

7 FYG INVESTMENTS, INC, ;

8 Defendant. ;

)

9

10 TRANSCRIPT QOF JUDGE'S RULING,

11 PROCEEDINGS had before the Honorable
12 Timothy Henderson, Judge of Division 24, of the
13 District Court of Sedgwick County, Kansas, at
14 Wichita, Kansas, on the 8th day of June, 2009.
15

16 APPEARANCES:

17 The Plaintiffs, Wichita Terminal

18 Association, appeared by and through Mr.

19 Mr. K. Paul Day, Attorney at Law, 2345 Grand
20 Boulevard, Suite 2200, Kansas City, Missouri
21 64108.

22 The Defendants, FYG Investments, Inc.,
23 appeared in person and by and through Mr. Wyatt
24 Hoch, Attorney at Law, 1551 North Waterfront,
25 Parkway #100, Wichita, Kansas 67206.
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I

1 THE COURT: We're back on the record

2 in Wichita Terminal Association, et al. vs. FYG
3 Investments, Inc. 02 C 3688.

4 The court would note the appearances

5 are the same.

6 The court has reviewed the evidence,

7 reviewed the briefs, the motions, the

8 documentation filed, as well as the exhibits.

9 The court, over its lunch hour,
10 reviewed the statute at K.S.A. 60-260 as well as
11 the case law reflected by that statute.
12 And counsel of course have been very
13 candid to the court, and the court would concur
14 that it is a justice type of determination as to
15 grant the relief from judgment in this type of
16 case.
17 The court won't dwell much on this,
18 that the plaintiffs presented many arguments
19 that, had I been Judge Bribiesca hearing this
20 case last summer, that this court may have
21 reached a different conclusion. That doesn't
22 mean it's a better conclusion or a worse

23 conclusion, it's just reflective of different

24 judges and different perspectives.

25 That being said, all parties had their
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1 day in court, so to speak. That Judge Bribiesca
2 allowed both parties, and all parties involved
3 through counsel, to fully litigate, to fully
4 explore this case. It has already been to the
5 court of appeals once. That it has had
6 obviously numerous opportunities.

7 We're not dealing with pro se

8 litigants that don't understand the legal

9 process. We're not dealing with lawyers fresh
10 out of law school that may have not understood
11 the consequences of the decisions the plaintiffs
12 had a full opportunity to litigate this issue,
13 to point out the impracticality of the c¢rossing
14 that the defendants sought. They had a full
15 opportunity not only to litigate that, but to

16 appeal that to a higher court. They chose not
17 to do so.

18 The court will also find that the

19 plaintiffs aren't a small mom and pop operation
20 without the sophistication to thoroughly review
21 a decision by the court.
22 Mr. Moyer was very articulate in his
23 very appropriate review of the court order, that
24 that was sent to the engineering department.

25 The witness from the Burlington Northern has
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1 decades of experience in this area. This was

2 not a naive plaintiff that did not fully

3 appreciate the order that was given. It is a

4 very sophisticated, experienced plaintiff that

5 knew better than most courts, grantedly and

6 admittedly this court, as to the nuances of

7 federal regulations concerning railroad

8 crossings.

9 After getting Judge Bribiesca's order,
10 they chose to do nothing, whether to appeal it
11 or point out to the court the factual
12 impossibility of that order.

13 That being said, when we come to the
14 late spring of 2009, the practical impossibility
15 of placing this crossing at Emporia Street Court
16 without impeding upon 25th Street was and is

17 evident to this court, that this court will not
18 participate nor order something that creates a
19 hazard to the public by impeding into 25th

20 Street regardless of how primitive or

21 underdeveloped it is, no matter how much it

22 still seems to reflect a 1916 Wichita rather

23 than a 2009 Wichita.

24 Balancing those justices and balancing
25 that equity, that the court thinks it would have
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1 been clearly within Judge Bribiesca's province

2 to make a decision to use the temporary crossing
3 as the permanent crossing. He chose not to do

4 so. The court respects that decision. That

5 became a final order of the court that was not

6 appealed. I will not overturn the fundamental

7 nature of that order regardless that this court
8 may have reached a different decision.

9 The whole due process of law is built
10 upon a basic foundation that once an order is
11 final we don't get to keep coming back and
12 litigating that. To quote that ancient language
13 from McCullough vs. Maryland, to paraphrase, to
14 attack is to destroy, to relitigate an issue is
15 essentially to never have a decision, which is
16 to never have justice, which is to never have
17 full due process. We cannot and will not
18 continue to relitigate what Judge Bribiesca has
19 already decided.
20 Therefore the court will technically
21 grant the relief from judgment because of Judge
22 Bribiesca's use of the words Federal Railroad

23 Administration Requirements.

24 However, the court will add additional
25 language, as follows:
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1 Judge Bribiesca's language, from his
2 original order on the August 1 date, begins:
3 "Whereupon the court orders plaintiff
4 to construct and install, within 90 days after
5 defendants' presentation of to plaintiffs of
6 sealed engineering drawings for the construction
7 of Emporia Court Street, (i) a permanent
8 railroad crossing at least 32 feet in width at
9 the point where the center line of the dedicated
10 Emporia Court Street intersects the railroad
11 tracks, (ii) permanent railroad crossing
12 protection in compliance with by instructing
13 Federal Railroad Administration requirements and
14 inserting all federal, state and local laws
15 regulations and ordinances.
16 This court is adding the following
17 language:
18 Said crossing shall not impede in any
19 manner in the public right-of-way of 25th
20 Street. The plaintiff shall remove the north
21 track of this crossing if that is the only means
22 to construct the crossing without impeding upon
23 25th Street.
24 The plaintiff may replace the north
25 track upon the improvements of 25th Street if
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1 such improvements allow said crossing to not

2 impede upon 25th Street.

3 The plaintiffs have 90 days from the

4 entry of the journal entry of this order to have

5 such crossing constructed."

6 The court will order that the

7 defendants prepare the journal entry in regard

8 to the motion for relief from judgment.

9 Concerning the motion in contempt and
10 the show cause and contempt, the court is always
11 hesitant to find an order of contempt unless it
12 is the last and absolute remedy from or for a
13 lack of compliance of the court order.

14 While this court may have wished that
15 the plaintiffs would have been more proactive
16 and more diligent in seeking relief from this
17 order, instead of waiting until the contempt

18 motion was filed, the court also notes that

19 there has been a change of counsel in this case.
20 And due to that change of counsel, as well as
21 the practical impossibility of complying with
22 that, Judge Bribiesca's orders, not only due to
23 the failure to name the controlling regulations
24 or requirements, but because of the impeding

25 upon 25th Street, the court will find the
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1 failure to comply with the order for a permanent
2 crossing, that I will deny the motion in
3 contempt due to the difficulties of the language
4 of Judge Bribiesca's order as well as the
5 difficulties in impeding on 25th Street if they
6 were to comply with the manual on Uniform
7 Traffic Control Devices for Streets and
8 Highways, 2003 Edition.

9 Concerning the motion in contempt for
10 blocking the temporary crossing, the court would
11 find Ms. Collins testimony very compelling. aAnd
12 when she indicated there has been no development
13 since August 1 of last year on this property,

14 therefore the court finds that she has not been
15 harmed, even though it is arguable that there
16 may have been blockage of that temporary

17 crossing. The court would find even if there
18 has been blockage of that temporary crossing for
19 more than five minutes, that that has not

20 resulted in any harm that has been proven at

21 this point. Thereby I will deny the motion in
22 contempt in that regard as well.

23 As I indicated to Mr. Day, that since
24 this court has made its orders, and is making
25 its orders, that I fully understand and respect
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1 any appeal from this court's order. But if it
2 is not appealed from, and you're back here again
3 on a motion of contempt, I will not hesitate to
4 find the plaintiff in contempt if my orders are
5 not followed, nor will I hesitate to assess
6 attorney fees if we continue to engage in, or
7 begin to engage is probably a better language,
8 of delaying tactics.
9 All right. That 1s the order of the
10 court regarding the motion in contempt.
11 I would also order the defendant to
12 prepare that journal entry as well.
13 Mr. Hoch, is there --
14 The court will also order all exhibits
15 to be returned to all parties pending any
16 appeals.
17 Is there any other matter I need to
18 address, Mr. Hoch?
19 MR. HOCH: None that I'm aware of
20 Your Honor.
21 THE COURT: Mr. Day.
22 MR. DAY: No, Your Honor.
23 THE COURT: Thank you, Gentlemen.
24 Once again, gentlemen, I just wanted
25 to commend -- and, Mr. Day, you're not from our

10
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bar, but I will admit you into our family. I am
pleased by the professionalism, dedication and
courtesy each counsel has shown to each other
reflected on the higher tradition of the Wichita
Bar with our newest honorary member, Mr. Day.

If nothing further, we'll be in
recess.

MR. DAY: I guess, thank you.

MR. HOCH: Appreciate it, Judge.

11
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C-E-R-T-I-F-I-C-A-T-E

I, BELINDA K. WESTERFIELD, a Certified
Shorthand Reporter, under and by virtue of the
laws of the State of Kansas, and a regularly
appointed, qualified, and acting Official
Reporter for the Eighteenth Judicial District of
the State of Kansas, County of Sedgwick, do
hereby certify that, as such Official Reporter,
I was present at and reported in Stenotype
shorthand the above and foregoing proceedings in
Case No. 02 CV 3688, heard on June 9, 2009,
before the Honorable Timothy Henderson, Judge of
Division 24 of said court.

I FURTHER CERTIFY that upon the
written request of the Chief Appellate Defender,
I personally prepared the foregoing transcript
of my shorthand notes via computer-aided
transcription, and that said transcript,
consisting of 183 typewritten pages, 1s true and
correct, all to the best of my knowledge and
ability.

SIGNED, OFFICIALLY SEALED, and FILED
WITH THE CLERK OF THE DISTRICT COURT, on the

22nd day of June, 2009.

BELINDA K. WESTERFIELD, CSR

12
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IN THE EIGHTEENTH JUDICiAL DISTRICT COURT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

WICHITA TERMINAL ASSOCIATION,
BURLINGTON NORTHERN & SANTA FE
RAILWAY COMPANY and UNION
PACIFIC RAILROAD COMPANY,
Plaintiffs,
vs. Case No. 02 CV 3688
FYG INVESTMENTS, INC. and
TREATCO, INC.,

)
)
)
}
)
)
}
)
)
)
Defendants. }
)

TRANSCRIPT OF BENCH TRIAL

Proceedings had and entered of record before t
Honorable Joseph Bribiesca, Judge of Division 22 of the
18th Judicial District, Sedgwick County, Kansas, at
Wichita, Kansas on November 21, 2011.

APPEARANCES:

The Plaintiffs, Wichita Terminal Association,
Burlington Northern & Santa Fe Railway Company and Union
Pacific Raillroad Company, appeared by and through its
attorneys, Mr. K. Paul Day and Mr. Jeffrey R. King, of
Lathrop & Gage, LLP, 2345 Grand Boulevard, Suite 2200,
Kansas City, Missouri 64108-2618.

The Defendant, FYG Investments, Inc. and
TreatCo, Inc., appeared by and through its attorney, Mr.
Wyatt Hoch, of Foulston Siefkin, LLP, 1551 N. Waterfront

Parkway, Suite 100, Wichita, Kansas 678206~-4406.

he
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1 THE COURT: Good morning.
2 MR. HOCH: Good morning.
3 MR. DAY: Good morning, Judge.
4 THE COURT: Parties ready?
5 MR. HOCH: VYes, sir.
6 MR. DAY: Yes, Your Honor.
7 THE COURT: BAll right. This is WTA, et al
8 vs. FYG Investments, et al, 02 C 3688. Appearances,
9 please.
10 MR. DAY: Paul Day and Jeff King on behalf
11 of the plaintiff railroads, Your Honor.
12 MR. HOCH: Wyatt Hoch here on behalf of FYG
13 Investments and Treatcoc, Inc. With me is Margie
14 Collins and Ken Thomas.
15 THE COURT: For the record, we're here to
16 have a trial following a remand from the Court of
17 Appeals. Would either party care to make an Opening
18 Statement?
19 MR. DAY: Judgé, based upon our discussions
20 in chambers, I don't think that's necessary at this
21 peint, and I'm willing just to proceed with my
22 evidence today.
23 THE COURT: All right. So you're waiving.
24 Mr. Hoch, are you waiving?
25 MR. HOCH: I will. Thank you.

BECKY A. FITZMIER, CSR, RMR

OFFICIAL COURT REPORTER
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1 THE COURT: All right. Call your witness.

2 MR. DAY: Thank you, Your Honor. Your

3 Honor, the railroads call Mr. Richard Mooney.

4 THE COURT: Mr. Mooney, please come forward,

5 be sworn.

6 RICHARD T. MOONEY,

7| called as a witness on behalf of the Plaintiffs, having

8! first been duly sworn, testified as follows:

) MR. DAY: Judge, what I've done on exhibits,
10 I've marked all my photographs, I have copies for nmy
11 witness, I have copies for Mr. Hoch and copies for the
12 Court. I have a few blow-ups, but what I intended to
13 do as I go through the examination, just get everybody
14 copies of the exhibits that I1'll be utilizing.

15 THE COURT: All right.

16 MR. DAY: Would you like me to lay the

17 foundation and get them into evidence before you look
18 at them or --

19 THE CQURT: Well, it depends. Did you --
20 did the -- the two of you get together and --

21 MR. DAY: No.

22 THE COURT: Are you -- Yyou're not 1in a

23 position to stipulate to exhibits?

24 MR. DAY: We haven't done that yet.

25 THE COURT: All right. You'll just have to

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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T

bo )

=B &)

under industry standards, 25th Street has tc be moved
some distance to the north?

Yes.

How far?

It's approximately 20 feet.

Okay. Do you know what the 250-foot rule is under in
the railrcad industry?

Yes., It's a site distance obstruction rule that
reguires railroads toc keep vegetation and any debris,
material back 250 feet from the crossing as well as
any stored railroad cars from the edge of the crossing
back 250 feet in each direction.

All right. Did you measure the length of the IT
tracks --

Yes.

-- along 25th Street?

Yes.

How did you measure 'em?

I had a roller wheel.

A what?

Roller wheel. Measuring wheel.

How does that work?

It's -- you -- just has a little wheel, and you roll
it, and it measures the feet by actually incnhes and

records it in footage.

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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]

1] Q. All right. And how long is the interchange?

2| A. Well, from switch to switch, it's probably close to a

3 thousand feet, from the west switch to the east

4 switch. What I was looking at were the -- kind of

5 the -- the clearance areas where the -- the -- the

6 track -- where the two tracks come together, they

7 would be fouling each other, so that you couldn't set

B8 a car closer on cone track to that close enough to the

9 switch, because it would interfere with -- get too i
10 close to the second track as it angles in towards it. l
11 Q. Utilizing Plaintiffs' 3~A, can you illustrate that for
12 the Court?

13| A. Well, at this ~-- let's just say at the west end where
14 the switch comes off, you can't put these cars up real
15 close to the switch, because they'll hit each other.

16 And it was about -- probably a distance o¢f, I'm just

17 guessing from there, maybe 125 feet from the switch :
18 before the first clearance would be obtained where you
19 could set that car. So to answer your first question,
20 ftrom the clearance point there on the west end to the
21 east end was right at 850 feet.

221 Q. BAll right. And if there i1s a crossing, Emporia Court
23 crossing as shown on Exhibit 3-A, if that's
24 constructed, how does the 25C0-foot rule work?

25| A. Well, anything from this edge of the crossing in each

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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o

1 direction, 250 feet back here and 250 feet to the

2 east, will have to be kept clear when they come in and
3 store cars.

4 And that's so motorists who could be making a right or
5 left onto Emporia Court can see down the tracks and

6 make sure a train is not coming?

7 That's correct.

8 The law in Kansas is that the distance must be

9 reasonable --

10 Yes. ;
11 -- by Kansas statute. Do you have an opinion, based %
12 on your training and experience, work history, what is?
13 a reasonable distance that cars should be moved back %
14 from the crossing? |
15 Well, it's going to vary on your speed of your trains,
16 but 250 is a good minimum distance for the crossing

17 such as this and speeds that would be a good distance
18 to have it cleared. 1If you're at a higher speed, then
19 you're going to need more of a2 visibility.

20 Okay. If the train speeds at this location, 250 fest,
21 you think, is reasonable?

22 Is adequate, yes.

23 All right. Is that the law in other states?

24 Yeah -- mostly it's 250. There's some exceptions

25 where it's -- some states have a little bit longer.

BECKY A. FITZMIER, CSR, RMR
OFFICIAL COURT REPORTER
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1] Q. All right. When you measured the length of the
2 interchange track at clearance points at 850 feet,
3 were you able to make a calculation as to the storage
4 capacity of those two tracks with regard to rail cars?
51 A. Yes.
6] Q. And how did you do that?
7] A. Well, really went from the center of the roadway,
8 which the roadway is going to be 41 feet wide, so i:
8 went to the middle, and the crossing service would
10 have to be two feet outside of that roadway, so it's
11 roughly -- I took 25 feet from the center of the
1z roadway, added that to 250 feet, so you got 275 feet,
13 both east and west down the tracks.
14) Q. And what -- what did you come up with -~ well, what
15 did you assume to be the car length?
16| A. The rail cars that are generally used on their grain
17 and hoppers would be tank cars, would be roughly 60
18 feet long.
15| Q. Are you familiar with the various industries that are
20 served by the interchange track?
21| A. Well, there were mostly grain and -- and then there's
22 scrap metal and different types of -- mostly grain
23 elevators.
241 Q. What kind of rail car service, those types of things?
25| A. Those would be hopper cars and tank and --

BECKY A. FITZMIER, C3R, RMR
OFFICIAL COURT REPORTER
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11 Q. Sixty-footers?

2| A. Yes, generally.

3] Q. What was the car capacity of the entire interchange,

4 based on your calculation --

5| A. About --

6| Q. -- both tracks?

7 A, About 30 cars.

8] Q. Thirty cars in total, so 15 cars on each track?

9] A. Well, 13 on the north, 15 on the south.

10} 0. And that's because of the clearance —--

11| A. Yes.

12] Q. -- point issue we talked about earlier where the

13 tracks come together? !
141 A. Yes, :
15| 0. And assuming the Emporia Court crossing is installed

16 at the location proposed by the defendants, how does

17 that impact the rail car storage capacity of those

18 tracks?

18| A. That basically wipes out 18 storage cars, cars that

20 would be stored there, can only have room for 12.

21| Q. About a €0 percent reduction?

22| A. Yes.

231 Q. And how would such a loss of storage capacity impact

24 switching operations on the BNSF and WTA?

25 MR. HOCH: Excuse me. Objection,
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1 foundation.
2 THE COURT: Sustained.
3 (By Mr. Day)} You're familiar with the locaticon ¢f the
4 tempcrary crossing?
5 Yes,
6 Spoke about that earlier. Assuming that is made the
7 permanent rail crossing for access to the land where
8 Emporia Court is proposed, how does the 250-foot rule
9 work there? D¢ ycou understand my question?
10 Yeah. It applies the same. You need 250 feet
11 clearance from the edge of the crossing, and the car
12 storage, then, the switch is just t¢ the west there,
13 and on the north track, I think you'd lose maybe
14 one -- one car, and on the scuth one prcbably three,
15 maype, maybe four. So i1f the crossing were there,
16 instead of having 30, they would have either 25 or 26
17 spots for storage.
18 Okay. We lose some space, but not near as pad if it's
15 in the middle?
20 My opinion, they could live with that.
21 Okay. Now, last thing I want toc talk to you about,
22 Mr. Moconey, 1is track removal. Based on your analysis,
23 would removal of a section of the north track solve
24 the clearance issues we've talked about under the
25 MUTCD and industry standards?
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1 No.

2 Why?

3 You'd still have the same for the south track.

4 Okay. And would you still have, based on the 15 foot

5 and the 17-foot rule, warning devices in the public i
6 thoroughfare of 25th Street, if it's not realigned? g
7 Yes. i
8 Is that a safe situation?

e No. It would not be.

10 Is it hazardous?

11 Yes.

12 (Mr. Day confers with Mr. King.} ’
13 MR. DAY: Judge, I think that concludes my

14 examination. I'll pass the witness to Mr. Hoch. !
15 THE COURT: All right. Cross?

16 MR. HOCH: Thank you, Judge.

17 CROSS—-EXAMINATION

18 BY MR, HOCH:

19 Good morning, Mr. Mooney.

20 Good morning.

21 Want to make sure that I understand what your

22 understanding is of how these two tracks along the

23 south side of 25th Street are used by the railroads.

24 Bre these two tracks used as an interchange between

25 the Burlington Northern main line, which runs up and
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1 (The following is the Court's ruling
2 only.)
3 THE COURT: Well, first of all, let me say
4 that I've had plenty of time to think about this. And
51. frankly, I haven't -- I did not hear any argument
6 that's any different than what I heard at the ——.at
7 the evidentiary hearing in terms of what was presented
8 to me. Obviodsly, you just put.it together in
9 argument form, with the exception of the argument
10 about hot having subjéct matter jurisdiction.
11 And let me just say for the record, I'm duty-bound
12’ to follow the dictates of the Court of Appeals. The
13 Court of Appeals has told me that I need to consider
14 the removal of the north track. And so I'm going to
15 do that.
‘16 Well, as I stated at the beg}nning, I'm a hundred
17 ;percent sure my decision is going to be appealed, so
18 this‘matter is not going to come to any conclusién by
19 my decision. And it's unfortunate the parties can't
20 agree on a mutﬁally—advantageous way to settle this
21 matter.
22 Well, for the record,bpursuant to the Court of
23 Appeals' remand directives of February ilth of this
24 yvear, the district court is ordered to decide the best
25 option for implementing the injunction in compliance
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3
1 with the Manual on Uniform Traffic Control Devices.
2 In other words, FYG 1s legally entitled to ingress and
3 egress. This Court is simply ordered tobdecide the
4 most viable option for implementing the injunction.
'5' The>WTA is of the opinion that the most viable
6 option is to build a crosSing at the location that was
7 referred to in the course of the evidentiary hearing
8 as the pinch point location. On the other hand, FYG
9 is of the opiniqn that the most viable option for thé
10 crossing is at -- 'is at their proﬁésed Emporia Court
11 location. The evidence shows that éhe pinch point
12‘ location -- and I'm going to make this finding, I
.13 disagree with plaintiffs' counsel. I'm of the opinion
| 14 that the evidence showed that the pinch point location
'15 is located in an area that is a “low point and a
16 virtual swamp with a creek running through it. In the
.17. 'Qourt's opinion, the pinch point ioéation is not the
18 most viable access point, because of the grade and
19 swampy nature of the land at that location.
20 The evidence further shows there are two sets of
21 tracks running alongside 25th Street on the south side
22 of the road. The evidence shows that socuth of the
\23 exlisting tracks, there are no businesses that would be
24 impacted if a rail line were laid south of the
25 existing tracks. The evidence shows that on the north
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1 side of 25th Street, there are businessesvand utility
2 poles. The Court of Appeals, in its remand order,
3 specifically stated that the trial court was to
4 consider removal of the north track at the Emporia
5 Court location.
6 Based on the evidence presented, the Court is of
7 the opinion that the removal of the north track,
8 coupled with the lane of a track south of the existing
9 tracks, 1s the most viable option. The removal of fhe
10 north track line would allow the Emporia Court
11 location to be built in compliance with the Manual on
12 Uniform Traffic Control Device, which is what'this
13 Court was called upon to decide.

‘ 14 The pinch point location is not a feasible option
15 for reasons I already stated. Widening of the street
16 is not the best viable option, because of its impact
17 -on the existing. business owners.

18 In this Court's opinion, the new southern track
19 line could be laid prior'to the removal of the north
20 track line. If done in that sequential manner, WTA's
21. concern of losing parking lot spaces, I believe that
>22 was the language that was utilized at the -- in the
23 course of the evidentiary hearing, should be

24 alleviated ta a great degree.

25' To summarize, the Court is ordering the crossing
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1 to be located at the proposed Emporia Court location.
2 The Court is also ordering the removal of the north
3 track and the laying of a new line south of the
4 existing line.
5 Mr. Hoch 1is ordered to prepare an order reflecting
6 the Court's decision and circulate it for signature.
7 Néw, although I believe my decision is going to be
8 appealed, Mr. Day, I want to be fair with you. How
9 quickly can this be done?
10 MR. DAY: Judge, I -- I don't know. "I have
11 to confer with my clients. The construction of a new
12 set of tracks is a new wrinkle in all of this. I have
.13 no idea at this point.
14 THE COURT: Well, all right. Since you
15 didn't give me a date, I'm going to order that it be .
16 done by April 1st of 2012, and -- unless -- obviocusly,
17 unless you appeal my decision. If you don't appeal
18 it, then I assume the matter will be brought back to
19 the Court if it hasn't been done by April 1 of 2012.
20 Now, I will tell you this, I'm going to criminal
21 come January 1. I frankly don't know if I'm keeping
22 the case after January 1. It may land in another
23 judge's lap. I don't know. And that was -- that
24 happened previously. I mean, I had it initially.
25 Then it went to Judge Henderson, and then -- I don't
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1 know. We'll see. I'll talk to the chief judge or the
2 administrative civil judgeﬂ or we'll see what happens,
3 but -- and ydu can put your two cents in. If you want
4 to go talk to them, that's up to you. I'm not askihg
5 you to, but I'm sure you might want to. Of course, as
6 I sit here, I'm just using good old common horse
7 sense, I imagine Mr. Day would want a different judge,
8 and: Mr. Hoch would want me to preside over it, but
9 that's for another day.

10 In any e&ent, that's my ordef. Go ahead and draw
11 up the order, circulate it for signature. And if

12 there was any way the two of you could put your heads
13 together and come up with a mutually-advantageous way
i4 to settle it without a third appeal, in my humble

15 opinion, that would be very wise.

16 | We're adjourned.

17 MR. DAY: Thank you, Judge.

18 MR. HOCH: Thank you, Judge.

19 X ok x ok %

20

21

22

23

24

25
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FYG Investments, Inc.
2300 North Broadway
Wichita, KS 67204

June 13, 2013

Ronald W. Dame, Superintendent
Wichita Terminal Association
1537 Barwise Street

Wichita, Kansas 67214

Dear Mr. Dame:

Our companies have been locked in a court battle for more than 10 years over the issue of access
across the WTA parallel railroad tracks along 25™ Street just cast of Broadway. FYG’s lawyer
says the evidence at court hearings in 2009 and 2011 confirmed that WTA, BNSF, and UP could
promptly resolve the conflict by relocating your northern-most track to the south of the existing
tracks and then building a crossing at Emporia Court. Your current right-of-way isn’t wide
enough to build another track to the south. '

Although in the past WTA has shown no interest in acquiring the right-of-way or complying
with our access rights, FYG Investments, Inc. is willing to sell to the WTA the right-of-way
necessary to relocate the track. We will entertain an offer for a right-of-way not exceeding 60
feet in width at a fair market value, subject to the right of access at Emporia Court, if you act
within 60 days.

)
@%a 7 Jaer,.

Mason
President
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K. PAUL DAY 2345 GRAND BOULEVARD, SUITE 2200
DIRECT LINE: 816.460.5509 KANSAs CITY, MISSOURI 64108-2618
EMAIL: PDAY@LATHROPGAGE.COM PHONE: 816.292.2000
WWW.LATHROPGAGE.COM Fax: 816.292.2001

July 15, 2013

VIA EMAIL: whoch@foulston.com
Wyatt A. Hoch

Foulston Siefkin LLP

1551 N. Waterfront Parkway,

Suite 100

Wichita, KS 67206

Re: Wichita Terminal Association, et al. v. F.Y.G. Investments, Inc., et al.

Dear Wyatt:

This letter is in response to your client’s letter dated June 13, 2013 (copy
attached) addressed to my client, the Wichita Terminal Association (“WTA”). The WTA
declines your client’s offer contained within the attached letter. The WTA is not
interested in acquiring property from your client at “fair market value” so that the
interchange tracks can be relocated to accommodate your client’s demand for a public
road crossing at what is basically the center of two very busy interchange tracks. As has
been WTA’s position from the beginning, the proposed location of the Emporia Court
crossing places an undue burden on interstate commerce, is an unsafe location for a
crossing, and would interfere with the efficient and safe operation of trains over the
interchange tracks.

As stated before, the WTA is still willing to discuss converting the location of the
temporary crossing at the west end of the interchange tracks to a more permanent private
crossing that would continue to provide access to your client’s property.

Very truly yours,
Lathrop & Gage LLP

/s/ K. Paul Day

K. Paul Day
KPD/kb
Attachment
CALIFORNIA COLORADO ILLINOIS KANSAS MASSACHUSETTS MISSOURI NEW YORK
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