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GLOSSARY 

FYG provides the following glossary of terms and citation conventions utilized in 

this Reply: 

 
People or entities 

 
FYG – Respondents F.Y.G. Investments, Inc. and Treatco, Inc.  FYG Investments 

is a holding company that owns the 27 acres of real estate abutting 25th Street adjacent to 
WTA’s tracks in Wichita, Kansas.  FYG leased part of this property to its sister company, 
TreatCo, for use as a dog food/pet treat processing plant.   

 
WTA –Wichita Terminal Association, an unincorporated association originally 

formed in 1889 to provide switching operations in Wichita, Kansas for its owner railroads 
and its current co-owners BNSF Railway Co., and Union Pacific Railroad Co., each of 
which owns a 50% interest. 

 
City – The City of Wichita, Kansas. 
 
Judge Bribiesca – Sedgwick County, Kansas District Court Judge Joseph 

Bribiesca.  Presided over hearings and made rulings reflected in the attached transcripts 
on February 20, 2007, November 21, 2011, and December 12, 2011, and entered the 2008 
Permanent Injunction ordering the WTA to build a crossing at Emporia Court. 

 
Judge Henderson – Sedgwick County, Kansas District Court Judge Timothy 

Henderson.  Presided over hearings and made rulings reflected in the attached transcripts 
on June 9, 2009. 

 
 
Pleadings, transcripts, and other rulings 

 
Verified Petition – WTA’s Verified Petition, filed in the Sedgwick County, 

Kansas District Court on November 6, 2002, attached hereto as Exhibit 3. 
 
2d Am. Verified Petition – WTA’s Second Amended Verified Petition, filed in the 

Sedgwick County, Kansas District Court on December 6, 2002, attached hereto as 
Exhibit 4. 

 



 

 
iv 
 
 

February 2007 Hearing Tr. – Official transcript and ruling of bench trial held 
before Sedgwick County, Kansas District Court Judge Joseph Bribiesca on February 20, 
2007, attached as Exhibit 5. 

 
August 1, 2008 Journal Entry – Sedgwick County, Kansas District Court’s Journal 

Entry on Remand and Permanent Injunction, filed August 1, 2008, attached as Exhibit 6. 
 
June 2009 Hearing Tr. – Official transcript of evidentiary hearing held before 

Sedgwick County, Kansas District Court Judge Timothy Henderson on June 9, 2009, 
attached as Exhibit 7. 

 
June 2009 Ruling Tr. – Official transcript of Sedgwick County, Kansas District 

Court Judge Timothy Henderson’s ruling following evidentiary hearing, attached as 
Exhibit 8.  The date is incorrectly listed as June 8, 2009. 

 
November 2011 Bench Trial Tr. – Official transcript of bench trial held before 

Sedgwick County, Kansas District Court Judge Joseph Bribiesca on November 21, 2011, 
attached as Exhibit 9. 

 
December 2011 Ruling Tr. – Official transcript of oral ruling issued on December 

12, 2001 by Sedgwick County, Kansas District Court Judge Joseph Bribiesca following 
the bench trial that was held on November 21, 2011, attached as Exhibit 10. 

 
Exhibit G – Exhibit G attached to WTA’s Petition for Declaratory Order, filed 

with this Board on October 18, 2013. 
 
June 29, 1923 Agreement – June 29, 1923 Agreement concerning reformation of 

WTA, attached hereto as Exhibit 2.  This Agreement was previously filed on October 10, 
2003 in the Sedgwick County, Kansas District Court as Exhibit K to FYG’s 
Memorandum in Support of its Motion for Summary Judgment. 

 
FYG I – Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 92,132, 2005 WL 

824042 (Kan. Ct. App. Apr. 8, 2005). 
 
FYG II – Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 103,015, 2011 

WL 588505 (Kan. Ct. App. Feb. 11, 2011). 
 
FYG III – Wichita Terminal Ass’n v. F.Y.G. Invs., Inc., 305 P.3d 13 (Kan. Ct. App. 

2013). 
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En Banc Brief - En Banc Brief of Amicus Curiae Surface Transportation Board in 
Franks Inv. Co. v. Union Pac. R. Co., 2009 WL 6297302 (Apr. 15, 2009). 

 
 

Regulatory terms and documents 
 
 MUTCD - Federal Highway Administration’s Manual on Uniform Traffic Control 
Devices. 
 
 Ordinance 5436 – Wichita City Ordinance No. 5436 (1916), attached hereto as 
Exhibit 1. 
 
 
Exhibits 

 
Ex. 1 – Wichita City Ordinance No. 5436 (1916). 
 
Ex. 2 – June 29, 1923 Agreement concerning reformation of WTA.  This 

Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas 
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for 
Summary Judgment. 

 
Ex. 3 – WTA’s Verified Petition, filed November 6, 2002. 
 
Ex. 4 – WTA’s Second Amended Verified Petition, filed December 6, 2002. 
 
Ex. 5 – Official transcript and ruling of bench trial held before Sedgwick County, 

Kansas District Court Judge Joseph Bribiesca on February 20, 2007. 
 
Ex. 6 – Sedgwick County, Kansas District Court’s Journal Entry on Remand and 

Permanent Injunction, filed August 1, 2008. 
 
Ex. 7 – Official transcript of evidentiary hearing held before Sedgwick County, 

Kansas District Court Judge Timothy Henderson on June 9, 2009. 
 
Ex. 8 – Official transcript of Sedgwick County, Kansas District Court Judge 

Timothy Henderson’s ruling following evidentiary hearing.  The date is incorrectly listed 
as June 8, 2009. 

 
Ex. 9 – Official transcript of bench trial held before Sedgwick County, Kansas 

District Court Judge Joseph Bribiesca on November 21, 2011. 
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Ex. 10 – Official transcript of oral ruling issued on December 12, 2001 by 

Sedgwick County, Kansas District Court Judge Joseph Bribiesca following the bench trial 
that was held on November 21, 2011. 

 
Ex. 11 – June 6, 2013 Letter from FYG to WTA offering to sell right of way. 
 
Ex. 12 – July 15, 2013 Letter from WTA to FYG declining offer to sell right of 

way. 
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INTRODUCTION 

Contrary to WTA’s assertion, this dispute is not a “demand for a crossing.”  That 

ship has sailed.  This is a property dispute.  Kansas courts have repeatedly held that 

Kansas law gives FYG a right of ingress to and egress from its land-locked property over 

the two industrial tracks separating FYG’s property from a public street in Wichita, 

Kansas.   Indeed, the city ordinance granting WTA permission to construct the two 

“industrial tracks” at issue in this dispute contained an express condition that required 

WTA to construct and maintain a crossing along the entire portion of its tracks.  Now, 

eleven years after WTA filed suit in state court concerning this property dispute, WTA 

seeks to avoid complying with the remedy thrice ordered by the Kansas courts after 

hearing evidence – placement of that crossing at Emporia Court – by suggesting the 

crossing is a matter of interstate commercial import that this Board has exclusive 

jurisdiction to re-consider pursuant to 49 U.S.C. § 10501(b).  But the decisions from the 

Kansas courts are final decisions resolving the parties’ rights arising under state law that 

cannot and should not be re-opened.   

The single issue presented by WTA’s Petition is whether the Kansas courts’ 

conclusion that relocation of the northern track described in WTA’s Petition, if necessary 

to accommodate WTA’s recently-created concern of compliance with MUTCD, is 

preempted by federal law.  FYG respectfully asks the Board to deny WTA’s Petition.  

Specifically, this Board should conclude that it has no licensing jurisdiction over the 

relocation of the northern track, if that is what WTA chooses to do in order to meet its 
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obligation, because both tracks at issue were constructed and are used as industrial tracks 

that fall under 49 U.S.C. § 10906.  Moreover, the rule relied upon by WTA – that states 

are generally forbidden from filling the regulatory void created by 49 U.S.C. §§ 10501(b) 

and 10906 – is inapplicable because WTA voluntarily obligated itself to provide a 

crossing to FYG; the Kansas courts are merely enforcing that property right.  WTA 

cannot invoke this Board’s jurisdiction to immunize itself from WTA’s state law 

obligations (and take a property right from FYG without just compensation).   

Even if the Board were to assume WTA’s tracks are “main line tracks” and that it 

has exclusive jurisdiction over relocation of the northern track, WTA must still provide 

the crossing Kansas courts long ago ordered.  Again, WTA voluntarily agreed to accept 

the benefit of placing these tracks along 25th Street upon the express condition that it 

would build and maintain the tracks “in such condition that teams and vehicles on such 

street can safely pass over such tracks at any point on said street.”  Ordinance 5436, § 2.  

Enforcing this voluntary agreement is not rail regulation preempted by ICCTA.  In 

addition, WTA has not and cannot establish that its choice to relocate the northern track 

to accommodate the crossing at Emporia Court is an unreasonable interference with 

interstate commerce.  Fewer than 100 rail cars per day traverse the track; most are simply 

stored as if the tracks were a parking lot.  Finally, if the Board decides to grant the 

Petition and commence a proceeding, FYG requests that the Board not disturb the rulings 

of the Kansas courts that – in 2008 – ordered the crossing at the Emporia Court location.  
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STATEMENT OF THE CASE 

This property dispute has a long litigation history, dating back to WTA’s decision 

in 2002 to file a lawsuit in the Sedgwick County, Kansas District Court.  Testimony has 

been provided, evidence has been considered, and Kansas courts – both trial and 

appellate – have rendered multiple rulings on issues of fact and law that cabin the relief 

WTA now seeks.  While the litigation history began in 2002, WTA omitted the 

procedural details and important historical background (which dates to 1916) that 

demonstrate WTA’s plea for Board intervention is misplaced. 

IN 2002, WTA FILED ITS STATE COURT PETITION CONCERNING THIS PROPERTY 

DISPUTE WITH FYG. 

WTA “was formed as a co-partnership sometime on or after September 30, 1889, 

composed of the Chicago, Kansas & Nebraska Railway Company, and the Kansas 

Midland Railroad Company relating to the joint ownership and operation of tracks in the 

stockyards, packing houses, and milling district of Wichita, Sedgwick County, Kansas.”  

Verified Petition, ¶ 5.  WTA further claims it continued to operate for the purpose 

“economy and efficiency in the handling of railroad business” and “to have direct charge 

over the maintenance of said railroad property and tracks and of the switching thereover.”  

Verified Petition, ¶ 5.1   

                                              
 

1  In a 1983 ICC decision, the Commission described WTA as “a switching carrier.”  
Burlington Northern, Inc. – Control and Merger – St. Louis-San Francisco 
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WTA obtained the land rights to construct the two tracks at issue in this 

proceeding pursuant to a 1916 Wichita City Ordinance – Ordinance 5436 – that included 

two important provisions.  In Section 1, the City gave WTA the right “to construct, 

operate and maintain industrial tracks and switches, and also such roadbed and 

embankments as may be or become necessary along and across what is known as 25th 

street . . . .”  Ordinance 5436, § 1 (emphasis added).  Section 2, however, explained the 

grant of permission to build the tracks was subject to an express condition of providing 

complete access across the tracks over their entire run: 

This permission is hereby made subject to the following 
conditions, terms and stipulations:  . . .  The said Association 
shall construct and maintain in good order the portion of 
sidewalks crossed and railway crossings, and shall keep said 
track in good repair, and in such condition that teams and 
vehicles on such street can safely pass over such tracks at 
any point on said street.  . . . .   

 
City Ordinance 5436, § 2 (emphasis added).2   

Consistent with Ordinance 5436, WTA pled in the underlying state court 

proceeding that these two tracks have been used by WTA as “interchange or transfer” 

                                                                                                                                                  
 
Railway Co., ICC Finance Docket No. 28583 (Sub.-No. 1), 366 I.C.C. 862, 871 
(1983).   

2  Ordinance 5436 required the WTA to permit crossings “at any point on said 
street.”  Since construction, however, BNSF and UP have raised the railroad bed 
such that it sits about 2 feet above the street, preventing crossing at any point on 
the street.   
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tracks for the rail cars of its owner companies since at least 1922.  Verified Petition, ¶ 7.   

But contrary to the condition that it would permit access across “at any point” along the 

entire run of the tracks, WTA has also permitted BNSF and UP to park their rail cars on 

for extended periods of time so that no access to FYG’s property is possible.  See Ex. G 

to WTA’s Petition for Declaratory Order (reflecting both tracks filled with parked rail 

cars).  This latter conduct not only severs FYG’s property from the public street in 

violation of FYG’s state property rights, it blatantly contradicts WTA’s obligation to 

provide access along “any point on said street.” 

“In 1996, FYG purchased approximately 27 acres of land between 23rd and 25th 

Streets at the southeast corner of 25th Street and Broadway in Wichita, Kansas.”  Wichita 

Terminal Ass’n v. F.Y.G. Invs., Inc., Case No. 92,132, 2005 WL 824042, at *1 (Kan. Ct. 

App. Apr. 8, 2005) (hereinafter “FYG I”).  “A boundary survey disclosed a 30-foot right-

of-way easement along the north side of the property where 25th Street was located,” and 

further disclosed “existing railroad tracks along the south side of 25th Street within the 

30-foot right-of-way.”  FYG I, at *1.   

At some time prior to 2002, WTA’s tracks fell into disrepair.  The south track 

“became unusable as a result of a derailment and was in need of repair.”  Verified 

Petition, ¶ 10.  The north track was also in need of repair.  Verified Petition, ¶ 10.  When 

WTA attempted to make repairs to the tracks, a dispute with FYG concerning WTA’s 

trespass upon FYG’s property ensued.  Verified Petition, ¶ 10.  WTA filed suit in 

Sedgwick County, Kansas District Court asserting a claim of tortious interference and, 
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later, a variety of claims against FYG seeking to expand its limited property rights.  

Verified Petition; see also 2d Am. Verified Petition, ¶¶ 26-33.  FYG, in turn, filed a 

counterclaim asserting its right to access the public street from its 27-acre property. 

BY AUGUST 2008, A FINAL JUDGMENT HAD BEEN ENTERED, CONFIRMING THAT WTA 

HAS AN OBLIGATION TO PROVIDE FYG WITH INGRESS AND EGRESS AT EMPORIA 

COURT. 

In the District Court, both parties filed for summary judgment concerning their 

respective rights on the property.  District Court Judge Bribiesca granted WTA’s motion 

for summary judgment, ruling that WTA had no legal duty to provide FYG with ingress 

and egress as abutting property owners over and across WTA’s railroad easement.  FYG 

I, at *2.   

On appeal, the Kansas Court of Appeals reversed.  The Court of Appeals held that 

Kansas law gives every landowner the right of access if the landowner’s property abuts a 

public street or highway.  FYG I, at *3.  But because the District Court made no finding 

of fact concerning whether 25th Street was a public street, the Court of Appeals found 

summary judgment on this point was not appropriate.  FYG I, at *3.  In addition and more 

significantly for purposes of this proceeding, the Kansas Court of Appeals recognized 

that FYG’s right to ingress and egress could also be confirmed by the express condition 

placed on WTA by Wichita City Ordinance 5436.  FYG I, at *4.  Thus, the Court of 

Appeals remanded for the District Court to determine whether “25th Street is public” and, 

if so, whether “an injunction to provide ingress and egress is appropriate.”  FYG, at *4.   
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Upon remand, Judge Bribiesca held a trial to resolve these questions and made an 

oral ruling on the parties’ contentions.  First, the District Court found “based on the 

evidence presented and the exhibits that were alluded to in Closing Argument, the Court 

does find that 25th Street is a public street.”  February 2007 Hearing Tr., 58:21 – 59:1.  

Second, the District Court considered whether FYG was entitled to ingress and egress.  

The Court ruled as follows: 

Now, the evidence before the Court is that we do have in 
existence still today ordinance number 5436, Wichita City 
Ordinance No. 5436.  Now, granted, that ordinance was put in 
place back on September 12, 1916.  Still in the books. 
 
WTA, pursuant to that ordinance, was granted permission 
to construct, operate, maintain industrial tracks on and 
across 25th Street.  Now, that was done on a condition, and 
that condition is spelled out in the ordinance. 
 
In applying the rules of statutory construction, why, words are 
to be given their plain meaning, and the ordinance in Section 
2 states, the said association - - and I’m quoting:  The said 
association shall construct and maintain in good order the 
portion of sidewalks crossed and railway crossings and shall 
keep said track in good repair and in such condition that 
teams and vehicles on such street can safely pass over such 
tracks at any point on said street. 
 
So the city fathers didn’t grant this right out of the kindness 
of their heart.  They granted it on a big condition, frankly.  
Based on the language of the ordinance, the court finds that 
WTA has an obligation to provide FYG ingress and egress 
over the tracks based on Section 2 of Wichita City 
Ordinance 5436. 
 

February 2007 Hearing Tr., 59:4 – 60:3 (emphasis added).  The District Court further 

ruled that not only was FYG’s right to ingress and egress guaranteed by Ordinance 5436, 
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but it was also guaranteed by the common law of the State of Kansas.  February 2007 

Hearing Tr., 62:3-7. 

“Because the parties could not agree on the terms of the journal entry, one was not 

filed until August 1, 2008.”  Wichita Terminal Ass’n v. F.Y.G. Invs., 305 P.3d 13, 16 

(Kan. Ct. App. 2013) (FYG III).  In that Journal Entry,3 the District Court ruled “[a]n 

injunction is hereby entered for WTA and its principal Plaintiffs to construct a crossing to 

allow ingress and egress to FYG’s abutting property and directing Plaintiffs to keep the 

crossing clear in accordance with the Wichita City Code 12.04.080.”  August 1, 2008 

Journal Entry, p. 4.  Although recognizing that WTA “temporarily provided” FYG “with 

ingress and egress” via a 32-foot timber crossing, the District Court specifically ordered 

WTA to “construct and install, within 90 days after [FYG’s] presentation to Plaintiffs of 

sealed engineering drawings for the construction of Emporia Court street, (i) a permanent 

railroad crossing at least 32 feet in width at the point where the centerline of the 

dedicated Emporia Court street intersects the railroad tracks, and (ii) permanent railroad 

crossing protection in compliance with Federal Railroad Administration requirements.”  

Aug. 1, 2008 Journal Entry, p. 4.  “No appeal was filed from this journal entry, and it 

became a final order of the district court.”  FYG III, 305 P.3d at 17. 

                                              
 

3  Under Kansas law, oral rulings are frequently reduced to writing by a Journal 
Entry that the parties prepare, typically by agreement, and the Court thereafter 
adopts as its final, appealable Order.  Kan. Sup. Ct. R. 170. 
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DESPITE THE FINAL ORDER TO DO SO, WTA REFUSED TO CONSTRUCT A CROSSING AT 

EMPORIA COURT. 

On December 18, 2009, FYG presented WTA with a set of City-approved 

engineering drawings for the construction of a permanent crossing at Emporia Court.  

Although the August 1, 2008 Journal Entry required construction to be completed by 

March 22, 2009, it was not even commenced as of April 2, 2009.  FYG thereafter filed a 

motion requesting  “that the court hold the WTA in contempt for failing to begin work on 

the Emporia Court crossing and for failing to keep the temporary crossing open as 

required by the journal entry filed on August 1, 2008.”  FYG III, 305 P.3d at 17.   

Another Sedgwick County, Kansas District Court Judge, Judge Henderson, 

conducted an evidentiary hearing on FYG’s motion on June 9, 2009.  Almost a year after 

the final order was entered, WTA argued – for the first time – that the location of the 

crossing as determined by the August 1, 2008 Journal Entry was impractical because a 

traffic device would need to be placed too far into 25th Street and any crossing would 

prevent WTA from using the industrial tracks as a parking lot.4  After hearing the 

                                              
 

4  WTA warns that any crossing will shut down free-flowing interstate commerce 
across its 1000’-long tracks.  But WTA’s alleged concern for interstate commerce 
is a red herring.  The real concern with the Emporia Court crossing – whether the 
northern track is relocated or not – is that WTA will no longer be able to use the 
tracks as a parking lot for rail cars.  According to WTA’s witnesses, the current 
effective length of the tracks for storage purposes is 850 feet.  See November 2011 
Bench Trial Tr., 37:13 – 38:21.  And, WTA can and has historically stored 
between 28 to 40 rail cars along the tracks  November 2011 Bench Trial Tr., 41:3-
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evidence and testimony of witnesses, the District Court rejected WTA’s arguments.  

First, the District Court rejected WTA’s argument that the prior order of to construct the 

Emporia Court crossing was impractical, noting that the matter had been fully litigated, 

experienced counsel had advised them, the parties were sophisticated, and WTA chose 

not to appeal the order.  June 2009 Ruling Tr., 3:25 – 5:12.5  But, to the extent WTA now 

deemed complying with the Emporia Court crossing obligation impractical, the District 

Court modified the language of the permanent injunction as follows:   

Said crossing shall not impede in any manner the public right-
of-way of 25th Street.  The plaintiff shall remove the north 
track of this crossing if that is the only means to construct 
the crossing without impeding upon 25th Street.   
 

                                                                                                                                                  
 
9; June 2009 Hearing Tr., p. 22:19-24; December 2011 Ruling Tr., 4:6 – 5:4; see 
also Exhibit G (reflecting rail cars are parked on both tracks).  The Emporia Court 
crossing “basically wipes out 18 storage cars, cars that would be stored there, can 
only have room for 12.”  November 2011 Bench Trial Tr., 41:15-20.  This is true 
regardless of whether the northern track is relocated to the south.  November 2011 
Bench Trial Tr., 42:21 – 43:3. 

 
5  The finality of the August 1, 2008 Journal Entry selecting the Emporia Court 

crossing and WTA’s failure to appeal from that Order was of paramount concern 
to the District Court: 

 
The whole due process of law is built upon a basic foundation 
that once an order is final we don’t get to keep coming back 
and litigating that. . . . .  We cannot and will not continue to 
relitigate what Judge Bribiesca already decided. 

 
 June 2009 Ruling Tr., 6:9-19. 



 

 
11 

 
 

[WTA] may replace the north track upon the improvements of 
25th Street if such improvements allow said crossing to not 
impede upon 25th Street. 
 
[WTA has] 90 days from entry of the journal entry of this 
order to have such crossing constructed. 

 

June 2009 Ruling Tr., 7:18 – 8:5 (emphasis added); see also Wichita Terminal Ass’n v. 

F.Y.G. Invs., Inc., Case No. 103,015, 2011 WL 588505, at *1 (Kan. Ct. App. Feb. 11, 

2011) (hereinafter “FYG II”).  Thus, for the second time, the District Court, via a 

different presiding judge, ordered WTA to construct a crossing at Emporia Court. 

AFTER ANOTHER APPEAL, THE KANSAS COURT RECEIVED EVIDENCE AND 

DETERMINED THAT RELOCATION OF THE NORTH TRACK AT EMPORIA COURT WAS 

THE MOST VIABLE OPTION TO ADDRESS WTA’S CONCERNS. 

WTA appealed again.  After recounting the already-lengthy factual and procedural 

history, the Court of Appeals remanded the case back to the District Court with 

instructions to “give both parties a limited time period in which to propose and address 

the options for viably implementing the injunction in compliance with MUTCD, 

including but not limited to removal of the north track at Emporia Court and/or any other 

legally compliant crossing location.”  FYG II, 2011 WL 588505, at *11. 

Upon remand, Judge Bribiesca held a third evidentiary hearing on November 21, 

2011.  Several weeks later, the parties returned to court and the District Court issued its 

ruling.  The District Court recognized that it was duty-bound given the Court of Appeals’ 

order to consider the best option for implementing the injunction in light of the MUTCD 

and the fact that “FYG is legally entitled to ingress and egress.”  December 2011 Ruling 
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Tr., 2:11 – 3:4.  With regard to WTA’s and FYG’s competing assertions as to the best 

location for the crossing, Judge Bribiesca made a finding of fact that the temporary 

crossing WTA favored (and now proposes to the Board as an alternative) “is located in an 

area that is a low point and a virtual swamp with a creek running through it,” meaning 

that this “location is not the most viable access point, because of the grade and swampy 

nature of the land at that location.”  December 2011 Ruling Tr., 2:11 – 3:4.  Further, the 

Court ruled as follows: 

Based on the evidence presented, the Court is of the opinion 
that the removal of the north track, coupled with the 
[laying] of a track south of the existing tracks, is the most 
viable option.  The removal of the north track line would 
allow the Emporia Court location to be built in compliance 
with the Manual on Uniform Traffic Control Device, which is 
what this Court was called upon to decide. 
 
The [temporary crossing site favored by WTA] is not a 
feasible option for reasons I already stated.  Widening of the 
street is not the best viable option, because of its impact on 
the existing business owners. 
 
In this Court’s opinion, the new southern track line could be 
laid prior to the removal of the north track line.  If done in 
that sequential manner, WTA’s concern of losing parking lot 
spaces, I believe that was the language that was utilized at the 
- - in the course of the evidentiary hearing, should be 
alleviated to a great degree. 
 
To summarize, the Court is ordering the crossing to be 
located at the proposed Emporia Court location.  The Court 
is also ordering the removal of the north track and the 
laying of a new line south of the existing line. 

 
December 2011 Ruling Tr., 4:6 – 5:4 (emphasis added). 
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THE KANSAS COURT OF APPEALS SEEKS THIS BOARD’S BLESSING OF THE 

RELOCATION OPTION GIVEN TO WTA.   

Although the District Court again ordered WTA to construct a crossing at Emporia 

Court and, if necessary, to relocate the north track away from the public road, WTA 

again chose instead to appeal.  But “WTA [did] not dispute the district court’s authority 

to require it to install a permanent railroad crossing to provide access to FGY’s property . 

. . .”  FYG III, 305 P.3d at 16.  And “WTA . . . [did] not challenge the district court’s 

jurisdiction to require it to provide access to FYG’s real property from the adjacent public 

street.”  Id. at 18.  Rather, WTA argued that, despite its obligation to provide a crossing at 

the Emporia Court location, federal law preempts state courts from requiring interstate 

rail carriers to relocate existing tracks.  Id. 

The Kansas Court of Appeals determined that, in light of the preemption concerns, 

this Board should determine whether it has jurisdiction and, if so, either relinquish it to 

the District Court or approve the relocation portion of the remedy the District Court 

ordered.  See FYG III, 305 P.3d at 22-23.  The Court of Appeals discussed the general 

rules governing the Board’s jurisdiction under 49 U.S.C. §§ 10501(b)(2), 10903, and 

10906, and the general rules governing preemption of state laws, but it did not reach the 

issue of whether the two tracks at issue are “main line tracks,” or exempt trackage falling 

under 49 U.S.C. § 10906.  See FYG III, 305 P.3d at 21-22.  Rather, the Court of Appeals 

concluded that, regardless of the category the tracks were in, “the STB has exclusive 

jurisdiction over the question of whether the WTA should be required to remove the 
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north track and to construct a new track south of the existing tracks.”   FYG III, 305 P.3d 

at 22.  Having made this determination, the court elected to “vacate those portions of the 

journal entry filed January 25, 2012, which purported to require the ‘removal of the north 

track coupled with the laying of a new track south of the existing tracks.”  Id.     

Although concerned with preemption, the Kansas Court of Appeals expressly 

affirmed the factual findings of the District Court.  In particular, the Court of Appeals 

found that the District Court’s conclusion that the most viable option for providing FYG 

with access to its property is removal of the north track coupled with laying a new track 

south of the existing tracks and also found that such an action would permit the crossing 

to be built in compliance with the MUTCD.  FYG III, 305 P.3d at 22 (“we find that 

substantial evidence supported both of these conclusions”).   

As a result, the Kansas Court of Appeals directed WTA to request this Board’s 

input.  It ordered WTA to “file an application with the STB to resolve any issues 

concerning the STB’s jurisdiction within 14 days following the issuance of a mandate 

from this court.”  Id. at 23.   WTA’s Petition followed soon thereafter.  
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ARGUMENT AND AUTHORITIES 

The sole inquiry before this Board is whether WTA may, if it chooses, relocate the 

northern industrial track to the south in order to construct the long-ago ordered crossing 

in compliance with the MUTCD.  The MUTCD is purely an excuse; WTA does not want 

any crossing along its industrial tracks.  As the Petition for Declaratory Order makes 

clear, WTA asks this Board to eliminate any obligation to provide a crossing at all.  This 

argument must be rejected. 

This Board has no jurisdiction over the relocation of the northern track pursuant to 

49 U.S.C. § 10906.  Contrary to WTA’s current claim that the tracks are “main line” 

tracks, their history and consistent use to switch or store rail cars confirm they are 

industrial switch tracks that are not subject to the Board’s direct regulation.  The Board 

therefore has no licensing jurisdiction over the north track to “relinquish.”  Moreover, the 

general rules that preempt the use of state tort laws and regulations from forcing a 

railroad to take actions concerning Section 10906 tracks have no application because 

WTA agreed to provide a crossing of its track and the scope of that agreement has been 

construed by the Kansas courts to include, if WTA believes necessary, relocation of the 

northern track.  This Board’s jurisdiction is not a shield WTA can use to avoid its 

obligations under state law.    

Even entertaining WTA’s claim that these are “main line” tracks subject to this 

Board’s exclusive jurisdiction, the same result follows.  WTA cannot use the preemptive 

effect of Sections 10906 and 10502(b) to abrogate agreements and obligations under state 
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law.  WTA has failed to establish the Kansas courts’ rulings do anything more than 

resolve routine real-property rights and obligations and do not seek in any way to regulate 

interstate commerce.  In addition to the commitment WTA made concerning a crossing, 

WTA cannot establish any burden – unreasonable or otherwise – upon interstate 

commerce.  Evidence already adduced established that fewer than 100 rail cars per day 

use the track.  Indeed, the tracks are most frequently used as a parking lot.   

The Kansas courts’ repeated determinations that the crossing should be located at 

Emporia Court were based upon the evidence presented and considered.  These decisions 

are therefore entitled to significant deference by the Board.  There is no dispute that this 

Board has jurisdiction over “transportation by rail carrier,” 49 U.S.C. § 10501(a), that this 

jurisdiction extends to property, facilities, and instrumentalities of rail transportation, and 

that it covers railroad tracks, including those located at the site of crossings with public or 

private roads.  “But this does not mean that all aspects of crossings are within the Board’s 

exclusive jurisdiction.”  En Banc Brief of Amicus Curiae Surface Transportation Board in 

Franks Inv. Co. v. Union Pac. R. Co., 2009 WL 6297302, at *6 (Apr. 15, 2009) 

(hereinafter “En Banc Brief”).  Deference to the Kansas Courts’ determinations would be 

consistent with the Board’s established recognition that these are issues that state courts 

are equally adept at policing.  See Franks Inv. Co. v. Union Pac. R. Co., 593 F.3d 404, 

415 (5th Cir. 2010) (en banc); see also En Banc Brief, supra, at *6.   

Although this Board has discretionary authority to issue a declaratory order to 

eliminate a controversy or to remove uncertainty, “there is no need for the Board to 
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institute a proceeding” in this crossing dispute.  Maumee & W. Ry. Corp. and RMW 

Ventures, LLC – Petition for Declaratory Order, STB Fin. Docket No. 34354, 2004 WL 

395835, at *1 (S.T.B. Mar. 2, 2004).  Accordingly, FYG respectfully requests that this 

Board deny WTA’s Petition so that WTA will – after eleven years – construct the 

crossing Kansas law requires. 

I. This Board has no authority to intervene in WTA’s decision to relocate the 
northern track because it is an industrial track.   

WTA no crossing along its tracks.  It therefore asserts (at p. 2) that its tracks are 

“double main line tracks.”  And, as a result, WTA states (at p. 10)  that “[t]he District 

Court cannot force the WTA to remove or relocate the north track because the ICCTA 

expressly preempts Kansas law when state action would affect matters directly regulated 

by the Board.”  Id. at 10.6  But WTA is wrong to urge, contrary to facts it has pled, that 

its tracks are “main line” tracks.  They are not.  And WTA does not and has never 

conducted common carrier railroad operations on these tracks.  Rather, these tracks were 

constructed and have been consistently used as industrial switch tracks, the disposition of 
                                              
 

6  WTA’s preemption claim is quite narrow.  As it confirmed to the Kansas Court of 
Appeals, “WTA asserts that the ICCTA expressly preempts state law regarding the 
removal and reconstruction of railroad tracks, [but] it concedes that federal law 
does not expressly preempt the resolution of railroad crossing disputes by state 
courts.”  FYG III, 305 P.3d at 19.  WTA’s concession concerning simple crossing 
disputes is not surprising.  See generally Franks Inv. Co. v. Union Pac. R. Co., 593 
F.3d 404, 413 (5th Cir. 2010); En Banc Brief, 2009 WL 6297302, at *11-12 & 
n.17 (recognizing crossing disputes between private parties and railroads are 
ordinarily purely a property dispute that state law ordinarily resolves). 
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which is expressly exempted from the Board’s direct regulation pursuant to 49 U.S.C. § 

10906.    

A. WTA is a switching company that was granted permission “to 
construct, operate and maintain industrial tracks.”  

WTA argues (at p. 11) that the tracks should now be considered main line tracks 

subject to this Board’s exclusive jurisdiction under 49 U.S.C. §§ 10901 and 10903.  As 

noted in the cases WTA cites, merely labelling a particular track a “main line track” is 

not determinative of whether the track is a common carrier line or one falling under 

Section 10906.  See Nicholson v. ICC, 711 F.2d 364, 367 (D.C. Cir. 1983).  Rather, it is 

the intended and actual use of the track that is determinative.  Id.  Both factors belie 

WTA’s assertion of “main line” status. 

WTA is a switching company that constructed and has always used the tracks as 

industrial tracks for switching purposes.  It was originally formed as a co-partnership in 

1889, composed of the Chicago, Kansas & Nebraska Railway Company and the Kansas 

Midland Railroad Company.   These railroads created an entity to conduct switching 

operations for them in the stockyards, packing houses, and milling district of Wichita.   

Verified Petition, ¶ 5.   By 1911, the WTA was owned by the Chicago, Rock Island and 

Pacific Railway Company, The Atchison, Topeka and Santa Fe Railway Company, the 

Missouri Pacific Railroad Company, and the St. Louis-San Francisco Railway Company, 

and it provided switching operations to stockyards in Wichita.   
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In 1916, WTA obtained the land rights to construct the two tracks at issue in 

Ordinance 5436.  This Ordinance granted to WTA “permission and right . . . to construct, 

operate and maintain industrial tracks and switches, and also such roadbed and 

embankments as may be or necessary, along and across what is known and called 25th 

Street . . . .”  Ordinance 5436, § 1 (emphasis added).   No permission to conduct interstate 

common carrier rail operations was granted in Ordinance 5436.  Moreover, the express 

condition for the permission to construct these “industrial tracks and switches” was the 

following:  “The said Association shall construct and maintain in good order the portion 

of sidewalks crossed and railway crossings, and shall keep said track in good repair, and 

in such condition that teams and vehicles on such street can safely pass over such tracks 

at any point on said street.  . . . .”  Ordinance 5436, Section 2.  As Judge Bribiesca noted, 

the right to build the tracks in the first place was not a gift given “out of the kindness of 

[the City’s] heart.”  February 2007 Hearing Tr., 59:23 – 60:3.  Instead, the grant was 

based upon “a big condition,” id., that being the maintenance of the tracks so that 

vehicles “can safely pass over such tracks at any point on said street,” Ordinance 5436, § 

2.  

By 1923, WTA’s principal railroads owned undivided shares in approximately 12 

miles of switch tracks in Wichita, and they entered into a new agreement re-forming the 

WTA “to have direct charge over the maintenance of said property and tracks and the 

switching thereof.”  June 29, 1923 Agreement, p. 1 (Ex. 2).   There is no indication that 

WTA conducted common carrier rail service for its own customers on its own account.   
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Indeed, under the June 29, 1923 Agreement, the railroads collected all switch charges for 

switching performed by WTA, and then paid WTA a fee based on the number of cars 

switched.7  Id. at 5.    

These two industry tracks have been used by WTA as “interchange or transfer” 

tracks since at least 1922.  Verified Petition, ¶ 7.   And, as summarized above, the two 

tracks have been used by UP and BNSF to park their respective loaded and empty cars so 

that WTA can conduct its switching duties and interchange cars between the two railroad 

owners.  See Verified Petition, at 14. 

B. Section 10906 deprives this Board of jurisdiction to interfere with 
WTA’s decision to relocate the northern track. 

WTA’s construction and use of the tracks at issue establish they are merely 

industrial tracks.  This fact is fatal to WTA’s claim that the order to construct the 

Emporia Court crossing is expressly preempted.  The Board lacks authority “over 
                                              
 

7  A review of the STB’s records did not reveal any filings by BNSF and UP, or by 
WTA’s prior owners, seeking authority from the ICC or the STB to acquire the 
WTA.  Nor are there any filings made by WTA, BNSF, or UP seeking operating 
authority over the two tracks at issue.  Indeed the only filings mentioning the 
WTA in any substantive manner appear to be a 2005 Verified Notice of 
Exemption, by which UP obtained trackage rights over certain unrelated tracks of 
the BNSF in Wichita.   In that proceeding, WTA was identified as UP’s “agent” to 
provide service to an existing UP rail shipper using the trackage rights granted by 
BNSF.  UP further identified WTA as “its agent to switch certain industries 
currently served by UP.”  See STB Finance Docket No. 34771 - Union Pacific 
Railroad Company and Wichita Terminal Association -- Trackage Rights 
Exemption -- BNSF Railway Company,  Letter from Robert T. Opal filed 
November 4, 2005 submitting final agreements, at Bates 28.  
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construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, 

team, switching or side tracks.”  49 U.S.C. § 10906.  As a result, the Board has no 

jurisdiction to approve or deny the WTA’s disposition of the tracks and WTA has no 

obligation to seek the Board’s permission.  See Port City Properties v. Union Pacific R. 

Co., 518 F.3d 1186, 1188 (10th Cir. 2008) (“the STB has no authority over the regulation 

of spur or industrial tracks as opposed to main railroad lines.”) 

States cannot fill the regulatory void.  As the Kansas Court of Appeals 

summarized, “even a railroad track ‘excepted’ under 49 U.S.C. 10906 from the need to 

obtain Board authority for the construction, abandonment or operation, is nevertheless 

subject to the Board’s jurisdiction and is not subject to state or local regulation.”  FYG 

III, 305 P.3d at 21 (citation omitted).   This is because “Congress intended to remove 

[STB] authority over the entry and exit of these auxiliary tracks, while still preempting 

state jurisdiction over them, leaving the construction and disposition of [them] entirely to 

railroad management.”  Port City Props. v. Union Pacific, 518 F.3d at 1188. 

But the absence of state or federal regulatory authority does not permit railroads to 

take property rights of its neighbors or to ignore final judgments of state courts that 

confirm agreements and management decisions concerning industrial tracks.  In other 

words, Section 10906 does not promote the anarchy WTA seeks.  To the contrary, courts, 

as here, retain the obligation to administer the legal rights of any and all litigants that may 

arise as a matter of state law, even when one of the parties is a railroad.  See Lincoln 

Lumber Co. – Petition for Declaratory Order, STB Finance Docket No. 34915, 2007 WL 
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2299735, at *2-3 (S.T.B. served Aug. 13, 2007); Mid-America Locomotive & Car Repair, 

Inc. – Petition for Declaratory Order, STB Finance Docket No. 34599, 2005 WL 

1326958, at *3-4 (S.T.B. served June 6, 2005).  After all, these questions are simply ones 

of state law that operate without any peculiar impact upon railroads or rail operations.   

FYG has never sought, nor have any of the courts attempted to impose, a 

regulatory requirement on WTA’s tracks or to force a change in railroad operations under 

the guise of a state regulation, nuisance law, or other tort law.  Rather, the state court 

proceedings – which WTA initiated – have always concerned the scope of the respective 

property rights of FYG and WTA, including the obligation of WTA to provide a crossing 

of its tracks under City Ordinance 5436 and state law.  The parties’ respective claims and 

the remedies ordered are state law matters that therefore are properly for a court of 

competent jurisdiction to decide without Board intervention.  See The New York, 

Susquehanna & W. Ry. Corp. – Discontinuance of Service Exemption, STB Docket No. 

AB-286, 2008 WL 4415853, at *2 (S.T.B. served Sept. 30, 2008) (recognizing a court of 

competent jurisdiction – not the Board – is the place to bring a dispute over state law 

claims); Saginaw Bay S. Ry. Co. – Acquisition & Operation Exemption, STB Finance 

Docket No. 34729, 2006 WL 1201791, at *2 (S.T.B. served May 5, 2006) (same).   

Similarly, the equities of the situation cannot be ignored.  WTA, having 

voluntarily accepted the benefit of the land use conferred by Ordinance 5436, seeks to 

avoid the express condition it accepted.  Indeed, FYG is not even seeking the ability to 

cross the tracks along their entire run, as Ordinance 5436 expressly requires.  It is simply 
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seeking what the Kansas courts have thrice ordered:  a single crossing at the City-

approved, court-ordered Emporia Court location.   Federal preemption cannot be used to 

avoid an obligation WTA voluntarily assumed:  WTA “cannot hide behind the shield [of 

federal preemption] to avoid [its] commitments.”  Pejepscot Indus. Park, Inc. v. Maine 

Cent. R. Co., 297 F. Supp. 2d 326, 333 (D. Me. 2003).  Moreover, WTA’s voluntary 

decision not to appeal the August 1, 2008 order that the crossing was to be placed at the 

City-approved Emporia Court location is an act of railroad management.  This choice was 

accorded great significance by the Kansas courts and is one this Board lacks authority to 

reconsider pursuant to 49 U.S.C. § 10906.  This Board should therefore defer to that 

choice.  See Township of Woodbridge v. Consolidated Rail Corp., STB Docket No. 

42053, 2000 WL 1771044, at *3 (S.T.B. served Dec. 1, 2000). (recognizing a railroad’s 

“voluntary agreements must be seen as reflecting the carrier’s own determination and 

admission that the agreements would not unreasonably interfere with the railroad’s 

operations”).8 

The cases offered (at p. 15 & n.4) by WTA to support its state law preemption 

arguments concerning Section 10906 are inapposite.  For example, in Port City 

                                              
 

8  Although this Board has subsequently clarified this portion of its decision to 
confirm that a broadened contract interpretation may give the carrier a basis to 
argue for unreasonable interference, 2001 WL 283507, at *2, WTA cannot take 
advantage of this clarification because WTA agreed that it would maintain the 
tracks to permit a crossing at any point along the tracks. 
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Properties, the Tenth Circuit rejected an attempt by the operator of an industrial park 

from using state law to force Union Pacific to reinstate industrial track because the 

disposition of the tracks was a matter of railroad management.  See 518 F.3d at 1188. 

But, the Tenth Circuit also observed that if a valid contract between the industrial park 

operator and Union Pacific concerning the rail service had been in effect, the operator’s 

state contract law claim would have been allowed to proceed.  See 518 F.3d at 1190-91.  

Unlike the operator in Port City Properties, FYG’s rights to a crossing at the Emporia 

Court location have been resolved in a final judgment based upon the legal obligations 

originating in Ordinance 5436 and Kansas property law.  None of the cases relied upon 

by WTA for the unremarkable proposition that neither the Board nor the state courts can 

regulate the use of industrial tracks involved obligations imposed by an express condition 

(Ordinance 5436) and state property law.  See Pace v. CSX Transp. Inc., 613 F.2d 1066 

(11th Cir. 2010); Cedarapids, Inc. v. Chicago, Central and Pacific RR, 265 F. Supp. 2d 

1005 (N.D. Iowa 2003).  WTA must honor its commitment to maintain a crossing and be 

held to the final judgment it chose not to appeal. 

In summary, WTA’s tracks are industrial tracks that were constructed with the 

permission of the City of Wichita upon the express condition that WTA provide a 

crossing at any location along the tracks.  Therefore, relocation of the northern track – if 

that is what WTA believes it must do to construct the Emporia Court crossing – does not 

require STB authority.  Congress has removed this Board’s authority to weigh in on such 

a choice.  And, the Kansas courts’ decisions interpreting the rights of the parties is not a 
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regulation of rail operations.  Instead, these decision merely determine the respective 

rights and obligations of the parties under Ordinance 5436 and Kansas real property law. 

Pursuant to Section 10906, this Board cannot and should not upend this result. 

C. WTA’s operations over the tracks undermines its assertion that these 
are “main line” tracks. 

Despite this history and use of the “industrial tracks,” WTA principally relies (at 

p. 11) upon New Orleans Terminal Co. v. Spencer, 366 F.2d 160 (5th Cir. 1966), to avoid 

the grasp of Section 10906.  But New Orleans Terminal Co. is so factually incongruent 

that WTA’s reliance upon it demonstrates the weakness of WTA’s position.  First, unlike 

WTA, the New Orleans Terminal Company “was a common carrier serving the public.”  

Id. at 162.  Second, unlike WTA, which was formed to provide switching operations only 

for its owners in Wichita, New Orleans Terminal’s tracks provided interchange and other 

services for numerous railroads, “not only between other components of the Southern 

Railway System but also others serving the other lines in and out of New Orleans.”  Id.  

Significantly, the Fifth Circuit’s finding of ICC jurisdiction was based almost exclusively 

on its conclusion that “the New Orleans Terminal Company is part of the Southern 

Railway System.  It is not, as its name might indicate, merely a terminal facility. It is 

engaged in the handling of freight movements, both interstate and intrastate, from, to, and 

through the metropolitan area of New Orleans.”  Id. at 166.      

Moreover, subsequent decisions have narrowly applied New Orleans Terminal 

based upon its facts.  The D.C. Circuit, for example, distinguished New Orleans Terminal 
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to apply only to its facts, where “the tracks at issue connected major freight lines on 

opposite sides of the city, and their predominant use was for the uninterrupted passage of 

long-haul trains.”  Brotherhood of Locomotive Eng’rs v. United States, 101 F.3d 718, 730 

(D.C. Cir. 1996).  As noted, WTA’s tracks here are frequently used as a parking lot, see 

Exhibit G & n. 4, supra, or a way to switch fewer than 100 cars per day between the two 

carriers that own WTA.  This Board has also narrowly construed the holding in New 

Orleans Terminal, stating it to be simply that construction of the track at issue there was 

not subject to state regulation as a spur and recognizing that it may be contrary to “years 

of implicit and explicit Commission precedent.”  See City of Stafford v. Southern Pacific 

Transportation Co., Finance Docket No. 32395, 1994 WL 613381, at *4 (Served 

November 8, 1994). Accordingly, WTA’s heavy reliance on New Orleans Terminal to 

support their argument that the tracks at issue are “main line tracks” is misplaced. 

WTA also suggests (at p. 12) that this Board should focus less on use and more 

upon “the larger purpose and effect of the [track].”  In support, WTA cites two Board 

decisions that are inapposite.  Specifically, in Texas Central Business Lines Corporation 

– Operation Exemption – MidTexas International Center, Finance Docket No. 33997, 

2002 WL 31097635 (STB served September 20, 2002), TCBLC unsuccessfully sought a 

determination that the Board would not require operating rights authority for it to provide 

service over five miles of track owned by the developer of an industrial park.  The Board 

disagreed, holding “[w]here, as here, the operations at issue would constitute the carrier’s 

entire line of railroad, enabling it to serve shippers in territory it had not previously 
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served, we have held that the larger purpose and effect of transactions such as this one 

before us is to create a new common carrier by rail.” Id. at *2 (emphasis added).  

Similarly, in Effingham Railroad Company – Petition for Declaratory Order – 

Construction at Effingham, Illinois, STB Docket No. 41986, 2 STB 606 (1997), 

Effingham, which was “an Illinois chartered rail common carrier,” sought to have the 

Board declare that its construction and operation of a new track into an industrial park 

was not subject to the Board’s licensing authority.   Again, the Board found the line to be 

a common carrier line of rail based on the fact that the proposed trackage extended into 

territory not already served by Effingham, and that “the larger purpose and effect of 

ERRC’s proposal is to construct what will constitute ERRC’s entire line of railroad to 

serve a new rail shipper, Ready-Mix, or additional shippers whose facilities are to be 

constructed.”  2 STB at 609.9   

                                              
 

9  WTA’s citation (at p. 13) to the “holding” of Effingham takes significant liberties 
with the Board’s decision.  Specifically, the phrase “because it aided and expanded 
the through movement of freight” is not used in the decision.  It instead appears to 
be derived from the Board’s statement that the ERRC’s purported switching 
operations had “the effect of substantially extending the tenant railroad’s lines 
into new territory.” 1997 WL 564155, at *3 (emphasis added).  The fact that the 
ERRC would directly serve other rail shippers and then enter into joint line 
movements with the connecting carriers is materially different than the 
interchange and switching services WTA provides to its two owner companies.   
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These cases are inapplicable here because the “larger purpose and effect” in both 

was the railroad’s operation over existing track or newly-constructed track for the 

purpose of providing common carrier service to a new shipper in new territory that the 

railroad had not previously served.  Here, the sole issue is a typical rail crossing WTA 

agreed to provide when it received permission to build the two tracks nearly 100 years 

ago.  WTA has no “larger purpose.”  It has always existed to provide switching and 

terminal operations for the sole benefit of its owner companies.  That will not change 

with the construction of a crossing. 

II. Even if the tracks are assumed to be “main line” tracks, the Kansas courts’ 
determination of the parties’ legal rights must be enforced. 

Entertaining WTA’s assertion that the 1000’ feet of railway is a “main line” does 

not change the result.  WTA, when accepting the grant of right to construct these tracks, 

voluntarily agreed to provide a crossing over the entire length of the tracks.  WTA 

cannot, after nearly 100 years of enjoying the benefits of those tracks, raise preemption as 

a defense to its obligation.  Judicial remedies enforcing state law rights between FYG and 

WTA are not a regulation of interstate commerce that is expressly preempted.  Moreover, 

it is not impliedly preempted as applied.  Constructing a crossing over tracks that are used 

to store cars and, at most, move less than 100 cars per day is not an unreasonable burden 

upon interstate commerce.   
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A. Enforcing an agreement to construct a crossing that WTA voluntarily 
struck is not a regulation that is expressly preempted. 

FYG acknowledges that treating the tracks as main line tracks imbued with a 

common carrier obligation would mean that the Board ordinarily has exclusive 

jurisdiction over their relocation or removal.  But this preemptive authority does not 

extend to overriding enforcement by state courts of agreements railroads have voluntarily 

made with other parties concerning the tracks because it is not a “regulation” 

contemplated by Congress.  See PCS Phosphate Co. v. Norfolk S. Corp., 559 F.3d 212, 

220 (4th Cir. 2009).   

In PCS Phosphate the railroad agreed, in exchange for an easement to construct a 

portion of a common carrier line of rail into a mine’s facility, that it would relocate a 

portion of the rail line if the mine operations required it in the future.   Id. at 215-16.  

Years after the agreement was struck, the railroad claimed immunity from this agreement 

based upon preemption.  The Board and the Fourth Circuit Court of Appeals rejected the 

railroad’s assertion because the express preemption clause of 49 U.S.C. § 10501(b) 

“focuses specifically on ‘regulation,’” such as state laws that seek to manage or govern 

rail transportation.  559 F.3d at 218.  But Congress chose not to interfere with state laws 

having a more remote or incidental impact upon rail transportation.  In particular, the 

Fourth Circuit found that voluntary agreements are not regulatory acts that are 

preempted.  See id.  As in PCS Phosphate, the state court lawsuit WTA initiated has 

never been about “regulation.” Nor has FYG or the courts sought to erect any barrier to 
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the flow of interstate commerce.   Instead, it is and has been a property law dispute that 

the Kansas courts have already resolved in FYG’s favor.  See Saratoga & N. Creek Ry., 

LLC – Operation Exemption – Tahawus Line, STB Docket FD 35631, 2012 WL 

4840014, at *3 (Served Oct. 11, 2012) (denying request for preemption because the issue 

was one of state law); Allegheny Valley R.R. Co. – Petition for Declaratory Order – 

William Fiore, STB Docket FD 35388, at *3 (Served Apr. 25, 2011) (rejecting request for 

preemption where the issue was one of state law). 

The Kansas courts have already determined two legal issues confirming the duty 

WTA is under to construct a crossing for FYG to access 25th Street.  First, WTA 

acquired the property to construct the tracks at issue upon the express condition that they 

provide a crossing “at any point on said street.”  Second, Kansas law gives every property 

owner an inalienable right to access its property from a public street.  These rulings are 

incidental to and not a regulation of covered rail transportation.  See PCS Phosphate, 518 

F.3d at 220; Franks Inv. Co. v. Union Pac. R. Co., 593 F.3d 404, 411 (5th Cir. 2010) (rail 

crossing disputes are not regulation governed by the exclusive jurisdiction of the Board).  

Accordingly, FYG asks that this Board conclude – even if it determines that the tracks at 

issue are “main line” tracks subject to regulation under 49 U.S.C. § 10901(a) – that the 

order to construct the Emporia Court crossing is not expressly preempted because the 

Kansas court’s enforcement of the voluntary agreement WTA struck is not a regulation of 

rail transportation.     
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B. Constructing a crossing over tracks that see fewer than 100 rail 
cars per day is not an unreasonable burden on interstate 
commerce.  

Not only is the order enforcing the parties’ respective rights under state law not a 

regulation expressly preempted by the ICCTA, but it is also not impliedly preempted.  As 

this Board has recognized, the touchstone of the as-applied challenge is whether or not 

the order for a crossing would have the effect of preventing or unreasonably interfering 

with railroad transportation.  See Franks, 593 F.3d at 413; En Banc Brief, 2009 WL 

6297302, at *8-9.  WTA has failed to establish unreasonable interference.  Indeed, the 

evidence adduced in the multiple proceedings in WTA’s state court litigation confirm any 

interference with WTA’s switching operation will be minimal, at most.  Accordingly, this 

Board should adopt the remedy ordered by the Kansas courts.  See En Banc Brief, 2009 

WL 6297302, at *9-10 (recognizing that “crossing cases are typically resolved in state 

courts,”  and that “the field of real property rights is one that states have traditionally 

occupied”).10    

                                              
 

10  There is good reason for this Board’s traditional deference to state courts.  As the 
Board has noted, “only a few preemption cases involving railroad/private road or 
sewer crossings have been brought to the Board . . . .”  En Banc Brief, 2009 WL 
6297302, at *17.  The reason for the lack of cases or Board decisions concerning 
them is a two-pronged, practical concern: 

 
[T]he Board consistently has made it clear that states continue 
to play their traditional role in resolving disputes in this area.  
If the Board had to resolve all crossing disputes, the crush of 
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1. The Emporia Court crossing will not burden WTA’s ability to 
move fewer than 100 rail cars per day. 

Constructing the Emporia Court crossing would not affect the productivity of 

using the tracks as an artery of commerce, as WTA contends.  The speed limit on this 

track is 10 miles per hour, see June 2009 Hearing Tr., 23:13-17, there are usually “30 to 

40 cars per day” and, even during the peak use, fewer than 100 cars per day traversing the 

industrial tracks, see June 9, 2009 Hearing Tr., 23:1-9, and, as WTA notes (at p. 17), the 

Emporia Court “crossing itself would be 32 feet wide.”  Given the permissible speed 

limit, the limited number of cars traversing the tracks per day, and the limited width of 

the crossing, there is no colorable claim that an Emporia Court crossing would hinder or 

delay the use of the tracks as an artery of commerce without blocking access to FYG’s 

land as ordered by the Court or violating the crossing regulations governing WTA’s (and 

every other rail carrier’s) conduct. 

But, interference with moving rail cars is not WTA’s real concern.  Instead, the 

true concern is parking on WTA’s tracks.  WTA claims (at p. 16) that the Kansas court’s 

                                                                                                                                                  
 

cases would significantly overburden the STB’s resources.  
This is so, not only because of the sheer number of cases that 
could be brought given the thousands of crossings that exist 
throughout the country, but because the Board has no 
particular expertise or familiarity with the property laws of 
each state. 

En Banc Brief, 2009 WL 6297302, at *17. 
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order to construct a crossing at Emporia Court would “effectively end the WTA’s 

operations” on the 850’ of industrial tracks because WTA – contrary to Ordinance 5436 

and FYG’s right under state law for ingress and egress to the public street – wants to use 

the tracks as a parking lot.  According to WTA’s witnesses, WTA has historically stored 

28 to 40 rail cars along the tracks.  See November 2011 Bench Trial Tr., 41:3-9; June 

2009 Hearing Tr., p. 22:19-24; December 2011 Ruling Tr., 4:6 – 5:4; see also Exhibit G 

(reflecting rail cars parked on both tracks).  The Emporia Court crossing “basically wipes 

out 18 storage cars, cars that would be stored there, can only have room for 12.”  

November 2011 Bench Trial Tr., 41:15-20.  This is true regardless of whether the 

northern track is relocated to the south, see November 2011 Bench Trial Tr., 42:21 – 

43:3, because it would reduce the ability to store cars on the track.  In other words, WTA 

concedes that the primary use of the industrial tracks is for rail car storage, not 

interchange activity between its owners’ lines.  If WTA wants the ability to use the tracks 

for any purpose, it must – like anyone else – purchase those rights.  Cf. Saratoga & N. 

Creek Ry., LLC, 2012 WL 4840014, at *3 (recognizing the rail company cannot ignore its 

lack of a property right by seeking Board intervention).  It cannot simply take them from 

FYG without just compensation.   

WTA also complains (at p. 17) that removing its ability to use the industrial tracks 

as a parking lot would force WTA to undertake “railroad gymnastics” in order to conduct 

its business.  Any “railroad gymnastics” can and should be accomplished before the rail 

cars touch WTA’s interchange tracks.  If WTA’s owners have insufficient facilities to do 
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this, they may condemn such property as deemed necessary to accomplish these tasks on 

their facilities.  WTA’s tracks, however, are not and have never been intended to be such 

a rail yard.  And, more importantly, FYG is not responsible for shouldering this burden 

WTA asks this Board to foist upon it. 

2. Kansas courts have already received evidence and determined 
the Emporia Court crossing is the most feasible location for the 
crossing. 

Contrary to WTA’s assertion (at pp. 18-20), relocating a track south to satisfy 

WTA’s late-arriving MUTCD concern with the Emporia Court crossing is quite feasible.  

WTA has at least two options available to it.  First, Kansas law provides railroads with 

the power to exercise eminent domain, meaning that if the two tracks can in fact be found 

to have the status of main line tracks, either of the owners of WTA can condemn the FYG 

property necessary to relocate WTA’s northern track further south.  Kan. Stat. Ann. § 66-

501; Steele v. Missouri Pac. R. Co., 659 P.2d 217, 222-23 (Kan. 1983) (railroads can use 

eminent domain to create and add to existing lines).  And even if WTA did not want to be 

troubled with the hassle of initiating an eminent domain proceeding, FYG has already 

offered (and remains willing) to sell WTA the land necessary to relocate its tracks in a 

manner that respects FYG’s ingress/egress rights and permits construction of a crossing 

that complies with MUTCD.  See June 6, 2013 Letter to WTA (Ex. 11); July 15, 2013 

Letter from WTA (Ex. 12).  WTA’s “it-is-not-possible-to-obtain-the-land” excuse fails as 

a matter of Kansas law and fact. 
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3. The alternative crossing, even if it can be considered, is not 
feasible and is not less burdensome.  

WTA finally argues (at pp. 23-25) that any crossing should be placed at the 

western edge of FYG’s property where the temporary crossing currently exists.  In 

particular, it contends that this Board may want to “institute a proceeding and establish a 

procedural schedule for the parties to submit evidence” on the topic.  This is nothing 

more than an invitation to undo years of fact-finding already undertaken by the state 

courts and to force FYG to continue riding the merry-go-round while WTA refuses to 

honor its judicial obligation to provide a crossing required by Kansas law.   

WTA has previously presented evidence, testimony, and argument on its proposed 

swamp crossing.  The District Court judge, familiar with the real estate at issue, able to 

see and evaluate the credibility of the witnesses, and able to weigh all information WTA 

submitted concluded the Emporia Court crossing was the most viable location for the 

crossing.  Every argument that WTA now makes to this Board (at p. 23-24) for any 

location other than the court-ordered, City approved Emporia Court location either was 

made to the Kansas courts or should have been made years ago.  Again, the Kansas courts 

have ruled – and the Kansas Court of Appeals has determined that the ruling is supported 

by substantial evidence – that the Emporia Court crossing is the best available option.  

This Board should not be drawn into seventh-guessing the Kansas courts’ decision. 
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CONCLUSION 

This is a dispute over the respective property rights of WTA and FYG.  Kansas 

courts have repeatedly and conclusively determined that WTA has an obligation to 

provide a crossing at the Emporia Court location.   Until this crossing is built, WTA has 

taken (without compensation), and FYG cannot enjoy, the property rights Kansas law 

guarantees FYG. 

FYG therefore respectfully asks this Board to bring a final conclusion to the long-

running feud WTA started eleven years ago in state court.  In particular, FYG asks this 

Board to conclude it has no jurisdiction over WTA’s possible relocation of the north 

interchange track because it is an industrial track and the obligation to provide the 

crossing arises pursuant to WTA’s voluntary agreement.  Alternatively, this Board should 

determine that Kansas courts can enforce the agreement WTA struck concerning a 

crossing because it is not a “regulation” of rail transportation and because the crossing 

has no unreasonable or unusual interference with rail transportation. 

Respectfully submitted, 
 
 
By: s/ Wyatt A. Hoch                ____    

Wyatt A. Hoch, KS #11747 
FOULSTON SIEFKIN LLP 
1551 N. Waterfront Parkway, Ste. 100 
Wichita, Kansas  67206-4466 
Telephone:  (316) 267-6371 
Facsimile:   (316) 267-6345 
Email: whoch@foulston.com  
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Toby Crouse, KS #20030 
FOULSTON SIEFKIN LLP 
9225 Indian Creek Parkway, Suite 600 
Overland Park, Kansas 66213-2000 
Telephone:  (913) 498-2100 
Facsimile: (914) 498-2101 
Email:  tcrouse@foulston.com 

 
and 

  
 Thomas W. Wilcox 
 Svetlana V. Lyubchenko 
 GKG Law, P.C. 
 1054 31st Street, NW, Suite 200 
 Washington, D.C., 20007-4492 
 Telephone:  (202) 342-5248 
 Facsimile:  (202) 342-5222 

 Email: twilcox@gkglaw.com 
 
ATTORNEYS FOR F.Y.G. 
INVESTMENTS, INC. AND TREATCO, 
INC. 
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CERTIFICATE OF SERVICE 

I do hereby certify that on this 9th day of December, 2013, I served a copy of the 

foregoing Reply to Petition for Declaratory Order by hand-delivery upon counsel for 

Petitioner BNSF Railway Company at the following address: 

Karl Morell  
Of Counsel  
Ball Janik LLP 
655 Fifteenth Street N.W., Suite 225 
Washington, D.C. 20005  
  

and by first-class mail to: 
 
K. Paul Day 
Douglas R. Dalgleish 
Lathrop & Gage LLP 
2345 Grand Boulevard, Suite 2200  
Kansas City, MO 64108-2618 
 
Jeffrey R. King 
Lathrop & Gage LLP 
10851 Mastin Boulevard 
Overland Park, KS 66210-1669 
      

 
     s/Thomas W. Wilcox                           

      Thomas W. Wilcox 
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INDEX OF EXHIBITS 

Ex. 1 – Wichita City Ordinance No. 5436 (1916). 
 
Ex. 2 – June 29, 1923 Agreement concerning reformation of WTA.  This 

Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas 
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for 
Summary Judgment. 

 
Ex. 3 – WTA’s Verified Petition, filed November 6, 2002. 
 
Ex. 4 – WTA’s Second Amended Verified Petition, filed December 6, 2002. 
 
Ex. 5 – Official transcript and ruling of bench trial held before Sedgwick County, 

Kansas District Court Judge Joseph Bribiesca on February 20, 2007. 
 
Ex. 6 – Sedgwick County, Kansas District Court’s Journal Entry on Remand and 

Permanent Injunction, filed August 1, 2008. 
 
Ex. 7 – Official transcript of evidentiary hearing held before Sedgwick County, 

Kansas District Court Judge Timothy Henderson on June 9, 2009.  Given the size of the 
transcript, FYG is only attaching excerpts of the proceeding.  FYG will, at the Board’s 
request, submit the entire transcript under separate cover. 

 
Ex. 8 – Official transcript of Sedgwick County, Kansas District Court Judge 

Timothy Henderson’s ruling following evidentiary hearing.  The date is incorrectly listed 
as June 8, 2009. 

 
Ex. 9 – Official transcript of bench trial held before Sedgwick County, Kansas 

District Court Judge Joseph Bribiesca on November 21, 2011.  Given the size of the 
transcript, FYG is only attaching excerpts of the proceeding.  FYG will, at the Board’s 
request, submit the entire transcript under separate cover. 

 
Ex. 10 – Official transcript of oral ruling issued on December 12, 2001 by 

Sedgwick County, Kansas District Court Judge Joseph Bribiesca following the bench trial 
that was held on November 21, 2011. 

 
Ex. 11 – June 6, 2013 Letter from FYG to WTA offering to sell right of way. 
 
Ex. 12 – July 15, 2013 Letter from WTA to FYG declining offer to sell right of 

way. 
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1 (The following is the Court's ruling 

2 only.) 

3 THE COURT: Well, first of all, let me say 

4 that I've had plenty of time to think about this. And 

5 frankly, I haven't -- I did not hear any argument 

6 that's any different than what I heard at the -- at 

7 the evidentiary hearing in terms of what was presented 

8 to me. Obviously, you just.put it together in 

9 argument form, with the exception of the argument 

10 about not having subject matter jurisd~ction. 

11 And let me just say for the record, I'm duty-bound 

12 to follow the dictates of the Court of Appeals. The 

13 Court of Appeals has told me that I need to consider 

14 the removal of the north track. And so I'm going to 

15 do that. 

16 Well, as I stated at the begfnning, I'm a hundred 

.17 percent sure my decision is going to be appealed, so 

18 this matter is not going to come to any conclusion by 

19 my decision. And it's unfortunate the parties can't 

20 agree on a mutually-advantageous way to settle this 

21 matter. 

22 Well, for the record, pursuant to the Court of 

23 Appeals' remand directives of February 11th of this 

24 year, the district court is ordered to decide the best 

25 option for implementing the injunction in compliance 

BECKY A. FITZMIER, CSR, RMR 
OFFICIAL COURT REPORTER 
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1 with the Manual on Uniform Traffic Control Devices. 

2 In other words, FYG is legally entitled to ingress and 

3 egress. This Court is simply ordered to decide the 

4 most viable option for implementing the injunction. 

5 The WTA .is of the ?Pinion that the most viable 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

L6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

option is to build a crossing at the location that was 

referred to in the course of the evidentiary hearing 

as the pinch point location. On the other hand, FYG 

is of the opinion that the most viable option for the 

crossing is at is at their pro~osed Emporia Court 

location. The evidence shows that the pinch point 

location-- and ,I'm going to make this finding, I 

disagree with plaintiffs' counsel. I'm of the opinion 

that the evidence showed that the pinch point location 

is located in an area that is a 'low point and a 

virtual swamp with a creek running through it. In the 

Court's opinion, the pinch point location is not the 

most viable access point, because of the grade and 

swampy nature of the land at that location. 

The evidence further shows there are two sets of 

tracks running alongside 25th Street on the south side 

of the road. The evidence shows that south of the 

existing tracks, there are no businesses that would be 

impacted if a rail line were laid south of the 

existing tracks. The evidence shows that on the north 
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1 side of 25th Street, there are businesses and utility 

2 poles. The Court of Appeals, in its remand order, 

3 specifically stated that the trial court was to 

4 consider removal of the north track at the Emporia 

5 Court location. 

6 Based on the- evidence presented, the Court is of 

7 the opinion that the removal of the north track, 

8 coupled with the lane of a track south of the existing 

9 tracks, is the most viable option. The removal of the 

10 north track line would allow the,Emporia Court 

11 location to be built in compliance with the Manual on 

12 Uniform Traffic Control Device, which is what· this 

13 Court was called upon to decide. 

14 The pinch point location is not a feasible option 

15 for reasons I already stated. Widening of the 'street 

16 is not the best viable option, because of its impact 

17 -on the existing_ business owners. 

18 

19 

20 

21 

22 

23 

24 

25 

In this Court's opinion, the new southern track 

line could be. laid prior to the removal of the north 

track line. If done in that sequential manner, WTA's 

concern of losing parking lot spaces, I believe that 

was the language that was utilized at the in the 

course of the evidentiary hearing, should be 

alleviated to a great degree. 

To summarize, the Court is ordering the crossing 
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1 to be located at the proposed Emporia Court location. 

2 The Court is also ordering the removal of the north 

3 track and the laying of a new line south of the 

4 existing line. 

5 Mr. Hoch is ordered to prepare an order reflecting 

6 the Court's decision and circulate it for signature. 

7 Now, although I believe my decision is going to be 

8 appealed, Mr. Day, I want to be fair with you. How 

9 quickly can this be done? 

10 MR. DAY: Judge, I -- I don't know. ·I have 

11 to confer with my clients. The construction of a new 

12 set of tracks is a new wrinkle in all of this. I have 

13 no idea at this point. 

14 THE COURT: Well, all right. Since you 

15 didn't give me a date, I'm going to order that it be 

16 done by April 1st of 2012, and -- unless -- obviously, 

17 unless you appeal my decision. If you don't appeal 

18 it, then I assume the matter will be brought back to 

19 the Court if it hasn't been done by April 1 of 2012. 

20 Now, I will tell you this, I'm going to criminal 

21 come January 1. I frankly don't know if I'm keeping 

22 the case after January 1. It may land in another 

23 judge's lap. I don't know. And that was -- that 

24 happened previously. I mean, I had it initially. 

25 Then it went to Judge Henderson, and then -- I don't 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

know. We'll see. I'll talk to the chief judge or the 

administrative civil judge, or we'll see what happens, 

but -- and you can put your two cents in. If you want 

to go talk to them, that's up to you. I'm not asking 

you to, but I'm sure you might want to. Of course, as 

I sit here, I'm just using good old common horse 

sense, I imagine Mr. Day would want a different judge, 

and Mr. Hoch would want me to preside over it, but 

that's for another day. 

In any event, that's my order. Go ahead and draw 

up the order, circulate it for signature. And if 

there was any way the two of you could put your heads 

together and come up with a mutually-advantageous way 

to settle it without a third appeal, in my humble 

opinion, that would be very wise. 

We're adjourned. 

MR. DAY: Thank you, Judge. 

MR. HOCH: Thank you, Judge. 

* * * * * 
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2 STATE OF KANSAS 

3 SEDGWICK COUNTY 

} 
} 
} 

C E R T I F I C A T E 

ss: 

4 I, Becky A. Fitzmier, CSR, RMR, Official Court 

7 

5 Reporter of and for the Eighteenth Judicial District of the 

' 
6 State of Kansas, do hereby certify that I was prese~t at 

7 and reported in machirie shorthand the ptoceedings had in 

8 C a s e No . 0 2 C V 3 6 8 8 on December 1 2 , 2 0 11 be fore the 

9 Honorable Joseph Bribiesca, Judge of Division 22 of the· 

10 Eighteenth Jud~cial District Court of the State of Kansas. 

11 I fur the r c e r t i f y that there a f t e r, I per s on a~ll y 

12 prepared a typewritten transcript of said shorthand notes 

13 by ·means of computer-aided transcription; .~nd further 

14 certify that the fbregoing transcript constitutes a true 

15 and correct transcript of said proceedings, all to the best 

16 of my knowledge and ability. 

17 IN WITNESS WHEREOF, I have hereunto set my hand 

18 and official seal this J~~day 
19 

20 

21 

22 

23 

24 

25 
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K. PAUL DAY

DIRECT LINE: 816.460.5509
EMAIL: PDAY@LATHROPGAGE.COM

WWW.LATHROPGAGE.COM

2345 GRAND BOULEVARD, SUITE 2200
KANSAS CITY, MISSOURI  64108-2618
PHONE:  816.292.2000
FAX:  816.292.2001

CALIFORNIA COLORADO ILLINOIS KANSAS MASSACHUSETTS MISSOURI NEW YORK

July 15, 2013

VIA EMAIL: whoch@foulston.com
Wyatt A. Hoch
Foulston Siefkin LLP
1551 N. Waterfront Parkway, 
Suite 100
Wichita, KS  67206

Re: Wichita Terminal Association, et al. v. F.Y.G. Investments, Inc., et al.

Dear Wyatt:

This letter is in response to your client’s letter dated June 13, 2013 (copy 
attached) addressed to my client, the Wichita Terminal Association (“WTA”).  The WTA 
declines your client’s offer contained within the attached letter.  The WTA is not 
interested in acquiring property from your client at “fair market value” so that the 
interchange tracks can be relocated to accommodate your client’s demand for a public 
road crossing at what is basically the center of two very busy interchange tracks.  As has 
been WTA’s position from the beginning, the proposed location of the Emporia Court 
crossing places an undue burden on interstate commerce, is an unsafe location for a 
crossing, and would interfere with the efficient and safe operation of trains over the 
interchange tracks.  

As stated before, the WTA is still willing to discuss converting the location of the 
temporary crossing at the west end of the interchange tracks to a more permanent private 
crossing that would continue to provide access to your client’s property.    

Very truly yours,
Lathrop & Gage LLP

/s/ K. Paul Day

K. Paul Day

KPD/kb

Attachment
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