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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35491

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION -
PETITION FOR DECLARATORY ORDER

The Santa Cruz County Regional Transportation Commission (“SCCRTC”) requests that
the Board exercise its discretion under 49 USC §721 and 5 USC §554(e) to remove uncertainty,
and declare that the transactions described herein among SCCRTC, Union Pacific Railroad
Company (“UP”) and Sierra Northern Railway (“SERA”) are not subject to the Board’s
regulatory authority, and that SCCRTC will not be subject to the Board’s regulatory authority as
a carrier, under the Board’s precedents under State of Maine, Department of Transportation —
Acquisition and Operation Exemption — Maine Central Railroad, 8 ICC 2d 835 (1991) (“State of
Maine”) and its progeny.'

BACKGROUND

SCCRTC is a public agency created under the laws of the State of California. California
Government Code Sections 67940-67941. It is not a carrier, and does not wish to become a
carrier. Among its purposes, SCCRTC was established to set priorities for major capital
improvements to Santa Cruz County's transportation infrastructure, including highways, major
roads, rail and alternative transportation facilities, to plan for future projects and programs to
improve the regional transportation system while improving the region's quality of life, and to
pursue and allocate funding for all elements of the region’s transportation system. SCCRTC has

identified this UP corridor for freight rail preservation, and to allow the development of tourist

! SCCRTC recognizes that the Board would still have authority over the railroad line, and
over the operator of the line as the freight common carrier. See Friends of the Aquifer, STB
Finance Docket No. 33966 (served August 15, 2001), slip op. at 4.
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excursions and other possible public uses. Discussions regarding the possible acquisition and
operation of the corridor have been taking place for over 10 years. The project has now been
approved by the California Transportation Commission, and State funds have been allocated for
the acquisition.

SCCRTC proposes to acquire ownership of the physical assets comprising the UP line of
railroad between the Santa Cruz Branch Milepost 0.433 (east boundary of Salinas Road) and
Milepost 31.39 (250 feet north of the Highway 1 crossing at Davenport) in Santa Cruz County,
California (the “Line”), but to leave the residual common carrier obligations with UP, and then
SERA. A map of the Line is attached as Attachment 1. The acquisition will be made pursuant
to a Purchase and Sale Agreement (“PSA”) between SCCRTC and UP, as amended. See
Attachment 2 (PSA) and Attachment 3 (First Amendment to PSA). The Line is currently leased
by UP to SERA. See Sierra Northern Railway—Lease and Operation Exemption—Union
Pacific Railroad Company, STB Docket No. FD 35331 (served December 17, 2010). Under the
PSA, UP would retain a perpetual, exclusive freight easement and all common carrier obligations
with respect to the line.” PSA, §§ 2.2.1, 5.1, Ex. D. SCCRTC will not be acquiring the right to
conduct any freight rail operations on the line, and will not hold itself out as ready or willing to
do so.

At the closing, UP will assign its freight easement to SERA. PSA, §§6.8, 9.7. A draft of
the assignment to be entered into by UP and SERA is attached hereto as Attachment 4. SERA

has filed a separate notice with the Board to acquire the freight easement in STB Docket No. FD

2 There is another carrier, Santa Cruz, Big Trees & Pacific Railway (“Big Trees”) that has
trackage rights to operate over a portion of the Line. The trackage rights agreement is being
assigned to SERA (see ACL AGREEMENT, note following Ex. C), and Big Trees will continue
to have rights to operate over the Line as previously.

{PO1T5809}



35490 (filed April 5, 2011). SERA will continue to provide all common carrier freight rail
service after closing.

SERA and SCCRTC have entered into an Administration, Coordination and License
Agreement (“ACL Agreement”) that will govern the relationship between SCCRTC and SERA
as owner of the physical assets and operator, respectively. See Attachment 5. Under the retained
freight easement and the ACL Agreement, SERA will have sufficient access and rights to fulfill
its common carrier obligations.

A condition of closing under the PSA is the obtaining of a decision from the Board that
the transactions to which SCCRTC is a party do not conflict with State of Maine, that the
acquisitions by SCCRTC are not subject to the Board’s regulatory authority, and that SCCRTC
will not become a carrier subject to the Board’s jurisdiction upon the consummation of the
transactions. PSA §6.8.2. This Petition seeks such a ruling from the Board.

DISCUSSION
A. State of Maine Standards

The decision of the Interstate Commerce Commission in State of Maine, 8 ICC 2d at 836-
37, generally provides that authorization is not required when only the physical assets will be
conveyed, and the common carrier rights and obligations that attach to the line will not be
transferred to the purchaser. The Board has recently reaffirmed this interpretation of 49 USC
10901 in a case involving the acquisition of the physical assets and associated right of way by
the Florida Department of Transportation (“FDOT”) from CSX Transportation, Inc. (“CSXT”):

Under State of Maine, the key question is whether the terms and
conditions governing FDOT’s acquisition of the Orlando Line assets and
CSXT’s reservation of a freight easement meet the Board’s requirements

for assuring that common carrier freight rail service can continue to be
provided on these rail assets without interference.
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Florida Department of Transportation — Acquisition Exemption — Certain Assets of CSX
Transportation, Inc., STB Docket No. FD 35110 (served December 15, 2010), slip op. at 11. See
also Massachusetts Department of Transportation — Acquisition Exemption — Certain Assets of
CSX Transportation, Inc., STB Docket No. FD 35312 (served May 3, 2009) (“MassDOT”).

Transactions in which the existing carrier transfers the physical assets to one party and
the common carrier rights and obligations to another also qualify for State of Maine treatment.
Wisconsin Department of Transportation — Petition for Declaratory Order — Rail Line in
Sheboygan County, WI, STB Docket No. FD 35195 (served April 20, 2009) (“WisDOT”) at 3.
See also, The Port of Seattle — Acquisition Exemption — Certain Assets of BNSF Railway
Company, STB Docket No. FD 35128 (served October 27, 2008) at 3-4 (“[A]s long as the
transferor retains, or the third-party transferee obtains, the common carrier rights and obligations
along with sufficient contractual rights to meet those obligations, the acquisition of the right-of-
way is not a fransaction requiring Board authorization™).

The Board examines the facts of each proceeding on a case by case basis to determine
whether the freight operator will have sufficient access to conduct existing and reasonably
foreseeable freight operations to satisfy its common carrier obligations. WisDOT at 3. The
operator’s rights do not need to be absolute. It is thus instructive to examine the types of
restrictions that the Board and ICC have permitted.

The Board and ICC have approved over 60 transactions under the State of Maine
standards and have permitted restrictions such as a role for the owner in approving transfer to
another carrier because Board approval would be required, freight operating windows, the
assumption by the owner of responsibility for maintenance and dispatching if operating

procedures are reasonable. See MassDOT at 9-10, n. 22 -24. Term limits are acceptable so long
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as the operator needs Board authorization to abandon or discontinue service (Port of Seattle, at 4-
5 (permitting 10 year initial term; 10 year renewal)), as is a reserved right to consent to
assignment. MassDOT at 14-15. Use of the property for other than freight service is also
acceptable so long as the uses will not unduly interfere with the provision of freight service. See
FDOT (commuter service in operating windows permitted); Port of Seattle, at 4-5 (future
commuter service).

There are policy reasons why SCCRTC cannot, and is not willing to, act as a common
carrier. MassDOT at 7. As discussed more fully in Section B below, any restrictions in the PSA
and ACL Agreement will not interfere with the ability of SERA to continue to satisfy its
common carrier freight rail operations on and over the Line. Further, allowing SCCRTC to
acquire the physical assets relating to the Line as proposed will promote the oft stated public
policy “to remove obstacles which might inhibit [governmental entities] from acquiring lines so
that service can be continued.” MassDOT at 7 (citing State of Maine and Common Carrier
Status of States, 363 1CC 132, 135 (1980), aff’d sub nom. Simmons v. ICC, 697 F.2d 326 (DC Cir
1982)).

B. The proposed transactions will not interfere with the provision of common carrier
freight rail service on the Line.

SCCRTC is acquiring the Line to preserve freight rail service and to allow for the
development of tourist excursions and other public uses of the property. It is clear from the PSA
that UP is not transferring its common carrier rights or obligations to SCCRTC; UP is retaining
an exclusive, perpetual rail freight easement by which it will continue to have the duties and the

rights of a rail common carrier on the Line.> SCCRTC will not hold itself out as willing or able

3 The form of deed with retained unrestricted freight easement is similar to those approved

in other transactions. See PSA, Ex. D.
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to perform the common carrier performing freight service. The exclusive freight easement
reserved by UP will immediately be assigned to SERA, which is currently the common carrier
Jessee of the Line.*

The ACL Agreement acknowledges that SERA will be the sole provider of freight rail
service on the Line. ACL Agreement, §2.1. SERA will have the full power to manage, direct
and control all operations on the Line. SCCRTC has no authority to conduct or allow any other
entity to conduct freight rail service over the Line.

While the ACL Agreement governs such issues as maintenance and property
management, it does not allow for any interference with the ability of SERA to conduct its
common carrier freight operations. Although SCCRTC will perform some initial rehabilitation
to improve the Line (ACL Agreement, §5.1), SERA will be responsible for all maintenance.
And while SCCRTC has reserved the right to make use of the property, it is clear that all such
uses must be subordinate to the use of the property for freight service. ACL Agreement, §3.1.
Further, SCCRTC can move or relocate the tracks to facilitate other uses, but it cannot materially
interfere with SERA’s ability to perform freight service. ACL Agreement, §§6.1, 6.2.

The ACL Agreement contemplates that there will be tourist excursion service provided
on the Line. Initially, SERA will be given the opportunity to provide such service. ACL
Agreement, §2.3.1. By providing such service, SERA clearly has the ability to make sure that
the service will not interfere with its freight service obligations. Additionally, if SCCRTC were
to grant additional tourist excursion service rights, such rights must be subordinate to SERA’s
freight service. ACL Agreement, §2.3.2. There are no tourist excursion or other windows

created by the ACL Agreement that would limit SERA’s freight operations.

‘ As noted above, although SERA has authority to lease and operate the Line, it will be
filing a new notice to acquire the freight easement.
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The ACL Agreement provides for a term of ten years, and allows SCCRTC to terminate
for certain defaults if not cured. ACL Agreement, §§8.1, 8.2. However, termination of service
cannot take place until the STB has granted authorization for abandonment or discontinuance.
ACL Agreement, §8.3.

None of the “restrictions” set forth in the ACL Agreement are any more restrictive than
provisions previously approved by the Board and the ICC. See Section A above. Accordingly,
the Board should find that SERA will have sufficient access to the Line to conduct its freight
operations, and that no Board authorization is required for SCCRTC’s purchase of the physical
assets comprising the Line.

REQUESTED RELIEF

Based on the foregoing, SCCRTC hereby requests that the Board declare that the
transactions described herein between SCCRTC on the one hand, and UP and SERA on the
other, are not subject to the Board’s regulatory authority, and that SCCRTC will not be subject to

the Board’s regulatory authority as a carrier, under the Board’s precedents under State of Maine.
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EXPEDITED CONSIDERATION REQUESTED
SCCRTC is relying upon public funding in the form of grants from the California
Transportation Commission. The funding has been approved and is currently available.
Because of the vagaries of public funding and budgets, the parties wish to close the transactions
as soon as possible. SERA’s acquisition authority will be effective on May 5, 2011, and the
parties seek to close when SERA’s authority becomes effective, or as soon thereafter as possible.
Respectfully submitted,

L/,

ERIC M. HOGK

THORP REED & ARMSTRONG, LLP
One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky@thorpreed.com

KIRK E. TROST

PAUL J. CHRISMAN
MILLER & OWEN

428 J Street, Suite 400
Sacramento, CA 95814-2394
(916) 447-7933
trost@motlaw.com
chrisman@motlaw.com

Dated: April 7, 2011 Attorneys for Santa Cruz County
Regional Transportation Commission
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VERIFICATION
I, George Dondero, Executive Director of Santa Cruz County Regional Transportation
Commission, verify under penalty of perjury that statements contained in the foregoing Petition
for Declaratory Order are true and correct to the best of my knowledge and_ belief. Further, I

certify that I am qualified and authorized to file this Verification.

Executed on April / , 2011,

George Dondero
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CERTIFICATE OF SERVICE
I hereby certify that on the date set forth below, I caused a copy of the foregoing Petition
for Declaratory Order to be served electronically on Union Pacific Railroad Company and Sierra
Northern Railway as follows:
David Magaw, President
Sierra Northern Railway
341 Industrial Way

Woodland, CA 95776
davemagaw@gmail.com

Mack H. Shumate, Jr.

Law Department

Union Pacific Railroad Company
101 North Wacker Drive

Suite 1920

Chicago, Illinois 60606
mackshumate@up.com

o,
Dated: April 7, 2011 {/W /

Eric M. Hocky/

/
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ATTACHMENT 1

MAP
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NOT TO SCALE

MP 0.433 — 3139 ————

EXHIBIT "A'
UNIGN PACIFIC RAILRCAD CO,
TO ACCOMPANY AGREEMENT WITH
SIERRA NORTHERN RAILWAY
WATSONVILLE CT — DAVENPORT, CA,
M.P.0.433 — 31,39+— SANTA CRUZ SUB.
SP CA V72 /-6 & VB9 /1-7
REAL ESTATE DEPARTMENT OMAHA NE.
FLE #172603 DATE: 122009 TDA.




ATTACHMENT 2

PURCHASE AND SALE AGREEMENT
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1728-03

First American Title Company (“Escrow Holder”)

100 Spear Street, Suite 1600 Escrow No. NCS-138073-SF
San Francisco, California 94105

Attention: Kimberleigh Toci Date of Opening of
Telephone: (415) 837-2251 Escrow:

Facsimile: (415) 398-1750

PURCHASE AND SALE AGREEMENT
AND ESCROW INSTRUCTIONS

THIS PURCHASE AND SALE AGREEMENT AND ESCROW INSTRUCTIONS (the
“Agreement”) is made as of August 20, 2010 (“Execution Date™), by and between UNION
PACIFIC RAILROAD COMPANY, a Delaware corporation (“Seller”’), and SANTA CRUZ
COUNTY REGIONAL TRANSPORTATION COMMISSION, a public agency created under

California law (“Buyer™).
ARTICLE I - DEFINITIONS

The following capitalized terms are used in this Agreement with the following meanings:
“Agreement” is defined in the introductory paragraph above.
“Assignment and Assumption Agreement” is defined in Section 8.3.2.
“Buyer” means the Santa Cruz County Regional Transportation Commission.
“Buyer’s Title Notice” is defined in Section 6.1.
“Close of Escrow” is defined Section 8.2.1.
“Closing” is defined in Section 8.2.1.
“Closing Date” 1s defined in Section 8.2.1.
“Confidentiality Agreement” is defined in Section 12.22.
“Condition of the Property” is defined in Section 4.1.1,
“Cost of Cancellation of Escrow” is defined in Section 6.1.2.
“Deed” is defined in Section 5.1.
“Disapproved Items” is defined in Section 6.1.1.

“Environmental Remediation” is defined in Section 4.1.3.
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PURCHASE AND SALE AGREEMENT
AND ESCROW INSTRUCTIONS

- Between

UNION PACIFIC RAILROAD COMPANY,
a Delaware corporation

SELLER

and

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION,
a public agency created under California law

BUYER
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. First American Title Company (“Escrow Holder”) e ; ‘
100 Spear Street, Suite 1600 : t Escrow No. NCS-138073-SF

San Francisco, California 94105 Sy
Attention; Kimberleigh Toci : : Date of Openmg of
Telephone: (415) 837-2251 : o Escrow

Facsimile: (415) 398-1750

 PURCHASE AND SALE AGREEMENT
AND ESCROW INSTRUCTIONS . :

THIS PURCHASE AND SALE AGREBMENT AND ESCROW INSTRUCTIONS (the
- “Agreement”) is made as of May 6, 2010 (“Execution Date”), by and between UNION

* PACIFIC RATLROAD COMPANY, a Delaware corporation (*‘Seller”), and SANTA CRUZ
COUNTY REGIONAL TRANSPORTATION COMIVHSSION a pubhc agency created under

Califorpia law (“Buyer”).
" ARTICLE I — DEFINITIONS

‘Thc foﬂoﬁng capitaﬁied terms are used in this Agreement with the following‘mcam'hgs:
- “Agreement” is defined in the introductory paragraph above. '
“Assignment and Assumption Agreement” is defined in Secnon 83, 2
“Buyer means the Santa Cruz Coumy Regmna.l Transportauon Comm1551on
- “Buyer’s Title Notice™ is deﬁncd in Section 6.1.
» “Close of Escrow” is defined Section 8.2.1.
“Closing” is defined in Section 8.2.1.
“Closing Date” is defined in Section 8.2.1.
“Confidentiality Agreem‘en‘t” is defined in Section 12.22.
“Condition of the Property’f is deﬁnéd m Sectipn 41.1.
“Cost of Cancellation of Escrow” is defined in Section 6.1.2.
“Deed” is defined in Section 5.1.
‘ “Dis}approvbed Ttems? is deﬁﬁéd in Section 6.1:1.

“Environmental Remediation” is defined in Section 4.1.3.
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“Escrow Holder” means First American TitIeFFCompany.

“Execution Date” is defined m the introductpry paragiaph on page 1 above. |
“Feasibility Reyiew Period” is defined in Section 6.2.
“Govgrnmental,Requirements” is defined in Section 8.7.

“Grantee” is defined in Exhibit D, |

 “Grantor” s defined in Exhibit D.

- “Leases and Other Agreements”mcans those Ieascs hcensw and othcr agreements
described in Schedule 2 of Exhibit E.

~ “Line” is defined in Section 2.1.

“‘Notices” is deﬁne.d“in Section 12.9.

“Opening of Escrow” is defined in Section 8.1.

“Permitted Exceptions” is defined in Section 5.1.

“Prbperty’* is defined in Section 2.3

“Property Materials” is defined in Section 4 1.1,

“Purchase Price” is defined in Sechon 3.1.

“Rail Improvements" is:‘defined in Section 2.3.
“Retained Rights” is defined in Section 2.1.
““Seller” means Union Paciﬁc; Railroad -Company.

 “Seller’s Affiliates” is’dbcﬁned‘ in Section4.1.2.

“Seller's Cure Perlod” is defined in Section 6.1,1.

“Short Line Operator” means the short line railroad operator selected by Seller and
“approved by Buyer to provide freight rail service to customers onthe Line. =

“STB” means the Surface Tmnspbrtaﬁon Board.

“Surviving Obligations” is defined in Section 6.1.2.
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1728-03

“Title Con'tingenby Date” is defined in Secﬁon 6.1.1.
“Title Company” means First American Title Company. -
. “Title Policy” is defined in Section 5.1.

“Title Report” is‘deﬁned in Section 6,1.1.

ARTICLE Il - PROPERTY.

2.1 Agreement to Sell and Purchase. - Seller agrees to sell to Buyer and Buyer agrees
to purchase from Seller all of Seller’s right, title and interest in and to Seller’s railroad right-of-
way in Santa Cruz and Monterey Counties, California, extending from Santa Cruz Branch_
Milepost 0,433 (east boundary of Salinas Road) to Milepost 31.39, located two hundred fifty feet
(250°) north of the Highway 1 crossing at Davenport, &l! as shown on Exhibit A attached hereto
(the “Line”), subject to the terms and conditions in this Agreement, any and all applicable
federal, state and local laws; orders, rules and regulations, any and all outstanding rights of
record or open-and obvious on the ground, and all Permitted Exceptions ag defined in Section
5.1, including, without limitation, the reservations described in Sechon 2.2 (the “Retained
Rights”) 7 .

22 Retained Rights. In the Deed (as defined in Section 5.1); Seller will except and.
reserve to ltselfand its successors.and assigns, forever (except as otherwise prowded n the
easement reserved for freight railroad purposes), the followmg ,

- 221 Frs1ght Easement; An easement for freight railroad purposes upon over,
under, and across, the Line, as more particularly set forth in the Deed; ; -

2.2,2 Strong Agreements.

. (a) - The existing eight inch (8") sEnitary sewer plpelme and
appurtenant facilities referred to in the following sentence, whether owned by Seller or any third
party, and a perpetual easement upon, over, along, under and across the portion of the Line that
lies five feet (5') on each side of the centerline of such existing eight inch (8") sanitary sewer
pipeline and appmtmant facilities (the "Basement Area"), for the purposes of constructing,

e maintaining, repairing, operating, renewing, replacing, using and/or removing the eight inch (8")

~ sanitary sewer pipeline and appurtenant facilities (whether now or hereafter installed, and
- including facilities which are the technological successor to any existing or hereafter installed

facilities); together with () the right of ingress and egress to and from the Easement Area, and
(b) the right to collect the rents, issues and profits therefrom, and from any existing contracts; In
addition to and not in limitation of Seller's rights under the foregoing reservation of easement,
Buyer, for itself, its successors and assigns, hereby covenants and agrees that Buyer shail not
interfere with the rights of Seller's Licensee under that certain License Agreement between
Southern Pacific Transportation Company (predecessor in interest to Seller) and Holcomb
Corporation dated July 27, 1990, identified in the records of Seller as Audit Number $211235,
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and granting certain rights to saxd Licensee to use a pomon of the Line for'eight inch (8") ;
sanitary sewer pipeline purposes. This reserved right is intended solely to permit Seller to honor
its obligations under said License Agreement and does not constitute a reservation of bt ghts for

any other purpose

.- (b) - Theexisting eight inch (8") sanitary sewer pipeline and - .
appunenant facilities referred to in the following sentence, whether owned by Seller or any thu-d
party, and a perpetual easement upon, over, along, under and across the portion of the Line that
lies five feet (5") on each side of the centerline of such existing eight inch (8") sanitary sewer
‘pipeline and appurtenant facilities (the "Easement :Area™), for the purposes of constriicting,
maintaining, repairing, operating, renewing, replacing, using and/or removing the eight inch (8")
‘sanitary sewer pipeline and appurtenant facilities (whether now or hereafter installed, and -
including facilities which are the technological successor to any existing or hereafier installed
facilities); together with (a) the nght of ingress and egress to and from the Easement Area, and
(b) the right to collect the rents, issues and profits therefrom, and from any existing contracts. -In

“addition to and not in limitation of Seller's rights under the foregoing reservation of easement,
:Buyer, for itself; its successors and assigns, hereby covenants and agrees that Buyer shall not -
interfere with the rights of Seller's Licensee under that certain License Agreement between
Southem Pacific Transportation Company (predecessor in interest to Seller) and Holcomb
Corporation dated July 27, 1990, identified in the records of Seller as Audit Number 8211236,
and granting certain rights to said Licensee to use a portion of the Line for eight inch (8")

' sanitary sewer pipeline purposes. This reserved right is intended solely to permit Seller to honor
its obligations under smd License Agreemcnt and does not constitute a reservation of ri ghts for

- any other purpose.

(c) The existing four mch (4") VCP sewer and four inch (4") copper
water plpehnes and appurtenant facilities referred to in the following sentence, whether owned
by Seller or any third party, and a perpetual easement upon, over, along, under and across the
portion of the Line that lies five fest (5') on each side of the centerline of such existing four inch
(4") VCP sewer and four inch (4") copper water pipeline and appurtenant facilities (the
» "Easerent Area"), for the purposes of constructing, maintaining, repairing, operating, renewing,
replacing, using and/or removing the four inch (4") VCP sewer and four inch (4") copper water
pipeline and appurtenant facilities (whether now or hereafler installed, and including facilities
_which are the technological successor to any existing or hereafier mstalied facilities); together
‘with (a) the right of ingress and egress to and from the Easement Ares, and (b) the right to collect
 the rents, issues and profits therefrom, and from any existing contracts. In addition to and not in

himitation of Seller's rights under the foregomg reservation of easement, Buyer, for itself, its
successors and assigns, hereby covenants and agrees that Buyer shall not interfere with the rights
of Seller's Licensee under that certain License Agreement between Southern Pacific :
Transportation Company (predecessor in interest to Seller) and James G. Speth dated March 19,

- 1980, identified in the records of Seller as Audit Number S204567, and granting certain rights to:
-said Licensee to use a portion of the Line for four inch (4") VCP sewer and four inch (4") copper
water pipeline purposes. This reserved right is intended solely to permit Seller to honor its - - :

‘obligations under said License Agreement and does not constitute a reservation of rights for any

other purpose.
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1728-03

(D ‘The enlstmg twenty-four inch (24“) storim dram plpelmes and
a.ppurtenant facilities referred to in the following sentence, whether owned by Seller or any third
- party, and & perpetual easement upon, over, along, under and across the portion of the Line that
lies five fect (5) on each side of the centerline of such existing twenty-four inch (24") storm
drain pipeline and appurtenant facilities (the "Easement Area"), for the purposes of constructing; -
maintaining, repairing, operating, renewing, replacing, using and/or removing the twenty-four
inch (24") storm drain pipeline and appurtenant facilities (whether now or hereafter installed, and ’
mcluding facilities which are the technological successor to any existing or hereafter installed
facilities); together with (a) the right of ingress and egress to and from the Easement Areg, and
(b) the right to collect the rents, issues and profits therefrom, and from any existing contracts. In
addition to and not in limitation of Seller's rights under the foregoing reservation of easement,
Buyer, for itself; its successors and assigns, hereby covenants and agrees that Buyer shall not
interfere with the rights of Seller's Licensee under that certain License Agreement between
Southern Pacific Transportation Company (predecessor in interest to Seller) and Phillips
- Driscopipe, Inc, dated April 20, 1995, identified in the records of Seller as ‘Audit Number
§715469, and granting certain rights to said Licensee to use a portion of the Line for twenty-four
inch (24") storm drain pipeline purposes. This reserved right is intended solely to permit Seller
to hanor its obligations under said License Agreement and does not conshtute areservation of

nghts for any other purpose.

2.3 Ownership of Rail Improvements. Ownership of all rail improvements on the
Line that are owned by Seller, including without limitation, rails, ties, ballast, signals, switches
and trestles and other rail appurtenances to the Line, if any (“Rail Improvements™), will be
transferred to Buyer at the Closing by Bill of Sale in the form attached to this Agreement as
- Exhibit B. The Line and the Rail Improvcments are collectively called the “Property”.

24 Agmsmon Under Threat of Condemnation. Buyer deems that it is necessary and
propcr pursuant to California law, to acquire the Property for public purposes, Buyer represents
that it is authorized and empowered to initiate proceedings under its power of eminent domain if
necessary to acquire the Property for public purposes. The parties agree that in lieu of such
proceedmgs, and to avoid the cost and uncertainty of litigation, the Property will be acquired by
Buyer pursuant to the terms and condltlons of this Agreement. T

ARTICLE 111 - PURCHASE PRICE

3.1, Purchase Price.- The pufchase price for the Property is FOURTEEN MILLION
TWO HUNDRED THOUSAND DOLLARS AND NO CENTS ($14,200,000.00) (the
“Purchase Price”). Sox

3.2, Payment of Purchase Price. ‘At least one business day prior to the Closing Date
(as defined in Section 8:2.1), Buyer shall deliver to Escrow Holder a sum equal to the Purchase
Price, together with Buyer’s share of prorations and costs of BEscrow as provided in Sections 8.6
through 8.8. Buyer shall pay such sum by confirmed wire transfer of U.S. funds for immediate
credit. :

3.3 Structuml Rehabilitation Work. Prior to the Closmg Date, Buyer will request its
funding - agencles to program and allocale and use Buyer's best efforts ta effect such
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programming and allocating by the funding agencies, the sum of Five Million Dollars
($5,000,000.00) to perform the rehabilitation work listed in Exhibit I attached hereto and
incorporated herein by reference (the "Rehabilitation ‘Work"). Following the Close of Escrow,
Buyer shall continue to use its best efforts to obtain such programming and allocating by its
funding agencies, and shall perform the Rehabilitation Work up to the amount programmed and
allocated for such Rehabilitation Work by Buyer's funding agencies.- It Buyer completes all of
the Rehabilitation Work for less than the amounts programmed and allocated for such
Rehabilitation Work, Buyer may use any remaining amounts to perform additional repair and
maintenance work on the Line for the benefit of the freight rail operations on the Line, or to
purchase certain property of Seller located north of the Ling, subject to Buyer and Seller reaching
agreement on the terms of any such purchase and sale, at each party’s sole discretion,
Notwithstanding any other provision in this Agreement to the contrary, Buyer’s obligations
under this Section shall not be deemed satisfied or waived by the occurrence of the Close of
Escrow but instead shall survive the Close-of Escrow. As used'in this Section, the térm "costs"
means all hard and soft costs related to the Rehabilitation Work, including without limitation, the
costs for Buyer ] consultants and/or staff to monitor, manage, and audit the Rehabilitation Work

ARTICLE 1V — “AS IS” SALE; RELEASE INSPECTION
ALLOCATION OF ENVIRONMENTAL RESPONSIBILITY

41 As Is Sale and Release :

411 “AsTs” Sale. Buyer and its representatives, dunng the Fcasrbrhty Review
‘Period, will have been afforded the opportunity to make such inspections of the Property and
“matters related thereto as Buyer and its representatives desire, including, without limitation;
governmental la’ws and regulations to which the Property is subject. Buyer shall accept the
Property upon the basis of its review and determination of the applicability and effect of such
laws and regulations. Buyer acknowledges and agrees that, except for the Granite Construction
Contamination (as defined in Section 4.1.4, below), the Property is to be sold and conveyed to
and accepted by Buyer in an.*“as is” condmon with all faults, and that the Property has been used
for, among other things, railroad purposes. Buyer further acknowledges that Buyer has received
and reviewed, and/or is knowledgeable of all of the matters described in Exhibit C to be
attached hereto by Seller on or before August 13, 2010 and made a part hereof (collectively, the
‘“Property Materials”). Seller makes no représmtaﬁon or warranty as to the accuracy or
completeness of said Property Materials. Except as expressly set forth in this Agreement, Seller
does not make any representations or warranties of any kind whatsoever, either express or
implied, with respect to the Property or any of such related matters; in particular, but without
Limitation, Seller makes no representations or warranties with respect to the use, condition, title,
occupation or management of the Property, compliance with apphcable statutes, laws, codes,
ordinances, regulations or requirements relating to leasing, zoning, subdivision, planning,
building, fire, safety, health or environmental matters, compliance with covenants, conditions
and restrictions (whether or not of record), other local, municipal, regional, state or federal
requirements, or other statutes, laws, codes; ordinances, regulations or reqmrcments i
(collectively, “Condition of the Property”). Buyer acknowledges that it is enfermg mto thrs
Agreement on the basis of Buyer s own investigation of the physical and environmental ~
conditions of the Property, including the subsurface conditions and Buyer assumes the risk that
~adverse physrcal and envrronmental condltrons may not have been revealed by its investigation.
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"4.12 RELBASE. EXCEPT FOR ANY BREACH OF SELLER'S EXPRESS -
OBLIGATIONS UNDER SECTIONS 9.4.1, 9.4.2., 9.4.3.,, OR ANY BREACH OF SELLER'S
EXPRESS REPRESENTATIONS AND WARRANTIES IN SECTIONS 4.3.0R 9.1, BUYER,
FOR ITSELF, ITS SUCCESSORS AND ASSIGNS, HEREBY WAIVES, RELEASES
REMISES, ACQUITS AND FOREVER DISCHARGES SELLER, ANY CORPORATION
WHICH DIRECTLY OR INDIRECTLY CONTROLS OR IS CONTROLLED BY OR IS .
UNDER COMMON CONTROL WITH SELLER, AND THEIR RESPECTIVE EMPLOYEES, . -
AGENTS, OFFICERS, DIRECTORS, SHAREHOLDERS, SERVANTS, SUCCESSORS AND
ASSIGNS, (COLLECTIVELY “SELLER’S AFFILIATES”) OF AND FROM ANY CLAIMS,
ACTIONS, CAUSES OF ACTION, DEMANDS, RIGHTS, DAMAGES, 'COSTS, EXPENSES,
PENALTIES, FINES OR COMPENSATION WHATSOEVER, DIRECT OR INDIRECT,
WHICH BUYER NOW HAS OR WHICH BUYER MAY HAVE IN'.THE FUTURE ON
ACCOUNT OF OR IN ANY WAY ARISING OUT OF OR IN CONNECTION WITH THE
CONDITION OF THE PROPERTY, INCLUDING, WITHOUT LIMITATION, THE KNOWN-
OR UNKNOWN PHYSICAL AND ENVIRONMENTAL CONDITION OF THE PROPERTY
OR ANY FEDERAL, STATE OR LOCAL LAW, ORDINANCB RULE OR REGULATION -

APPLICABLE T}IERETO : : /7(
e ZW BUYER: (/A &'

4.1.3 General Allocation of Environmental Responsibility. From and after
Closing, Buyer, at no cost to Seller, is responsible for conducting any investigation, monitoring,
remediation, removal, response or other action required by any governmental agency, court
order, law or regulation with respect to any existing or future environmental contamination of the
Propexty (collechvely, "Environmental Remediation"). The provisions of this Section shall
survive the Close of Escrow. ; ;

4.1.4 Granite Construction Contamination. . Provided, howeVer, notwithstanding
the provisions set forth in Sections 4.1.1 and 4.1.2 above, Seller acknowledges that Buyer has not
waived, released, remised, acquitted or discharged Seller or Seller's Affiliates from claims,
actions, causes of action, demands, rights, damages, costs, eXpenses, penalties, fines.or
compensation, if any, on account of or in any way arising out of or in connection with any
contamination in, under and emanating from the drainage ditch west of and adjacent to the
Granite Construction facility in Watsonville, California, to the extent such contamination is
located on the Property on the date of Closing (the "Granite Construction Contamination"').
Provided, further, notwithstanding the provisions of Section 4.1.3 above, Buyer shall not be
responsible to Seller to complete the Environmental Remediation of the Granite Construction
Contamination, If during the Feasibility Review Period, either party determines in such party's
sole discretion, the costs associated with any potential Environmental Remediation of the Granite

‘Construction Contamination are unacceptable, the party may terminate this Agreement upon '

' written notice to the other. After Closing, Seller shall use commercially reasonable efforts to
cause Granite Construction to complete any Environmental Remediation that may be required by
federal, state or local regulatory agencies of the Granite Construction Contamination and to
obtain the applicable agency's written acknowledgment that the required Environmental

~ Remediation bas been completed. Provided, however, Seller's commercially reasonable efforts
to cause Granite Construction to complete any such Environmental Remediation shall be limited

to the Propcrty and Seller shall have no obhgatlon to use any efforts to cause Granite
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Construction to complete any remediation on, or take any other action with respect to, any
property other than the Property.. Concurrently with the Closmg, Buyer shall grant to Seller a.
license to access the Property in order for Seller or (if Seller assigns such license to such owner)
the owner of such Granite Construction facility to complete any required Envxronmental :
Remediation of the Granite Construction Contamination. The license will be in a form:
reasonably acceptable to both parties and, among other things, will not unreasonably interfere -
with the use of the Property as an industrial railway corridor. If Granite Constriction has not .
completed such Environmental Remediation by December 31, 2011, Seller shall, within a
reasonable time thereafter, commence and work diligently to complete such Environmental
Remediation and shall obtain the applicable regulatory agency's written: acknowledgment that the
required Bnvironmental Remediation has been completed.  Also, Buyer and Seller acknowledge
that any Environmental Remediation of the Granite Construction Contamination on the Property
by Seller shall be proposed to be based on the use of the Property as an industrial railway - .
corridor, and Buyer shall restrict the use of, or accept a use restriction on, the applicable arca of
the Property accordingly in order to obtain agency approval of any such proposed remediation -
plan and then to-obtain such written acknowledgement following cleanup to a standard
acceptable for such use. If Buyer later elects to use the Property for some other purpose, which: -
requires further remediation of the Property, then Buyer, and not Seller, shall have responsibility
for such further remediation. Absent Buyer's subsequent change in use of the Property, Buyer :
assumes no responsibility for the Granite Construction Contamination other than acceptinga
restriction on the use of the subject portion of the Property, as needed to obtain the regulatory
agency's written acknowledgment that the required Environmental Remediation has been -
completed. Provided, however, at such time as Seller or Granite Construction has obtained such
written acknowledgement that the required Environmental Remediation has been completed,
Seller shall be deemed to have performed all its obligations under this Section 4.1.4.- Provided,
however, Seller shall have no mponsﬂ)lhty to obtain 'such written acknowledgment forany
property other than the Property.: The prowsmns of this Section shall survive the Close of
Escrow.

4.2 Inspection.

4.2.1  Prior to the Execution Date and during the term of the F easibllity Review

Period (as defined in Section 6.2), Buyer and its representatives (including architects and -
' engineers) have had and will have the right to enter upon and inspect the Property and conduct
such boundary and topographlc surveys, soil and engineering tests and environmental -
assessments with engineers or consultants licensed in the State of California as Buyer may
reasonably require; provided that such inspections and tests must not materially damage the
Property in any respect; provided, further, that such tests and inspections are conducted in
. accordance with standards customarily employed in the industry and in comphance with all
~ governmental laws, rules and regulatlons provided, still further, that Buyer notifies Seller in
- writing at least forty-eight (48) hours prior to the date that each and every of such testing or
inspections are to be conducted on the Property and provides evidence, satisfactory to Seller, of
the availability of adequate public liability and other insurance, which insurance must name
Seller as an additional insured. Following each entry by Buyer on the Property, Buyer shall -
- promptly restore the Property to its original condition as existed prior to any such inspections

and/or tests. If Buyer, its agents, representatives or employees undertakes any boring or other
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disturbarice of the soil, the so1l so disturbed must be recompacted to the original condition of the
. Property. Buyer agrees to indemnify, hold harmless and defend (with counsel acceptable to
Seller) Seller and Selier's affiliates ("Seller's affiliates” means any corporation which directly or
indirectly controls oris controlled by or is under common control with Seller), its and their
officers, agents, servants and employe% against and from any and all liability, loss,’ cost, damagc
or expense (including reasonable attomeys' fees) of whatsoever nature growing out of or in
connection with personal injury to or death of persons whomsoever (including, without
limitation, exposure to hazardous or toxic substances), or loss or destruction of or damage to
property whatsoever (including, without limitation, contamination by hazardous or toxic -
substances and any required testing, removal or cleanup thereof), where such personal i m_;ury,
death, loss, destruction or damage arises in any way in connection with or incident to the
occupation or use of the Property by, or the presence thereon of, Buyer, its officers, agents or
employees and oceurs from any such cause; provided, however, that this indemnity expressly
excludes (i) any loss due to the diminution in value of the Property due to the discovery of any
hazardous materials or conditions during the inspection of the Property by Buyer, its officets;
agents or employees, and (ii) any liability arising from the ‘exposure of any existing hazardous

-~ ‘materials on the Property to the extent such exposure occurs in the course of inspection activities
by Buyer, its officers, agents or employees, except to the extent such liability is caused by the
negligence or willful misconduct of Buyer, its officers, agents or employees. If Buyer discovers
any hydrocarbon substances or any other hazardous or toxic substances, asbestos or asbestos-
bearing materials, waste or materials subject to legal requirements or corrective action, Buyer
shall immediately notify Seller of the same. The indemnity obligations-of Buyer under this
Section will survive any termination of this Agreement or the Close of Escrow. As a material
consideration for Seller entering into this Agreement, Buyer shall, upon request by Seller,
promptly deliver to Seller, without charge therefor, the results and copies of any and all surveys,
reports, tests, studies or assessments made by or for Buyer, development approvals and

' ‘correspondence with governmental entities with respect to the Property :

422 Mechamcs Liens. Buyer agrees to pay in full for all materials Jomed or

affixed to the Property and to pay in full all persons who perform labor upon the Property, and

“not to permit or suffer any mechanic’s or materialman’s lien of any kind or nature to be enforced
agamst the Property, for any work done or materials furnished thereon at the instance or request
or on behalf of Buyer; and Buyer agrees to indemnify, hold harmless and defend (with counsel.
acceptable to Seller) Seller and Seller’s affiliates, its and their officers, agents, servants and -
employees against and from any and all liens, claims, demands, costs and expenses of
whatsoever nature in any way connected with or growing out of such work done, labor
performed or materials furnished pnor to Closing.

4.3 - Seller's Deliveries.  Seller represents and warrants that Sel]er has dehvered to
Buyer copies of all agreements covering the Property that are disclosed by Seller's Standard Real
Estate Search. Seller's Standard Real Estate Search means the following procedure: Seller's:
Real Estate Department (i) determines the location of the property in question and converts the
information into a data base inquiry which is run against Seller's Real Estate Management
System data base of over 300,000 agreements to generate a list of documents affecting the
property in question as revealed by the data base, and (ii) searches for the listed documents in the
Real Bstate Department records in Omaha, Nebraska, which location is where documents in
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Seller's Real Bstate Management System data base are stored and maintained in the ordinary
course of Seller's business. -Seller makes no representations or warranties with respect to the
_“accuracy or completeness of the list of agreements generated by Seller's Standard Real Estate

Search.

ARTICLE V - TITLE TO LINE

5.1 ' Closing. At the Closing (as defined in Section 8.2.1), Seller shall execute and
deliver to Buyer a Quitclaim Deed (the “Deed”) to the Line in the form of Exhibit D attached
hereto, Title must be evidenced by the issuance by First American Title Company (the “Title
Company”), at Buyer’s cost, of a CLTA ownér’s policy of title insurance in the full amount of
the Purchase Price (the “Title Policy™), insuring sufficient title to the Line in Buyer to allow the
use of the Line for rail operations and other transportation purposes, subject only to the following
(the “Permitted Exceptions™):

5.1.1 - alien to secure payment of real property taxes and assessments, not
delinquent;

5.1.2° matters affecting the condition of title created by, or permitted to be
created by or with the written consent of, Buyer;

5.1.3 - those Property Materials identified in Exhibit C attached hereto, except
for the environmental documents listed in part T thereof;

5.1.4 - standard exceptions in the Tltle Policy, and exceptions which are disclosed
by the Title choﬂ described in Section 6.1 or any supplementary report and which are approved
or deemed approved by Buyer in accordance with Section 6.1;

5.1.5 matters which would be disclosed by a survey of the Line;

: 5:.1.6 " all of the licenses, permits, easements and agreements affecting the
Property that have been disclosed in writing to Buyer pursuant to this Agreement, including
without limitation, the agreements listed on Exhibit E attached hereto; and

5.1.7 the Retained Rights.
ARTICLE VI - BUYER’S CONDITIONS TO CLOSING

The following are conditions precedent to Buyer’s obligation to purchase the Property:

6.1 Approval of Title.

6.1.1 - Buyer acknowledges receipt of a preliminary title report on the Property
issued by Title Company, dated as of January 9, 2005, Order No. NCS138073-SC, as :
supplemented March 8, 2005, and September 1, 2009 ("Title Report"), together with copies of
the documents underlying the exceptions contained therein. - On or before forty-five (45) days
prior to Closing (“Title Contingency Date’), Buyer shall have the right to obtain an update or
supplement to the Title Report and then deliver written notice to Seller (“Buyer’s Title Notice”)

10
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of all matters of title to the Property, which are shown on the update or supplement to the Title
Report and not'shown on the Title Report and which ar¢ disapproved by Buyer (“Disapproved
© - Items”), Buyer’s failure to deliver Buyer’s Title Notice by the Title Contingency Date will be

. deemed to be Buyer’s approval of the legal description and all existing title matters as shown in

. alt updates to the Title Report. (Buyer acknowledges its approval of the matters of Title to the
Property disclosed on the Title Report, except for the right of first refusal referenced in Section
6.10, below.) If Buyer timely notifies Seller of Disapproved Items and all or some of the
Disapproved Items (except for those Disapproved Items, if any, which will be removed upon the
Close of Escrow in accordance with the terms of this Agreement) are not cured or deleted as
exceptions to title on or before twenty (20) days prior to Closing (“‘Seller's Cure Period”),
Buyer will have the option of either waiving its disapproval of such Disapproved Items and
proceeding to the Close of Escrow or terminating this Agreement, in which. event the provisions
of Section 6.1.3 will govern. In the event Buyer elects to terminate this' Agreement pursuant to
this Section 6.1, Buyer shall notify Seller of its election by written notice on or before Closing,
Buyer’s failure to timely deliver written notice to Seller of its election will be deemed to be
Buyer’s election to waive its disapproval of such Disapproved Items. Iri no event will Seller’s
failure to cure or delete as exceptions to the Title Policy any Disapproved Items be deemed to be
a breach of this Agreement by Seller or.entitle Buyer to any offset against the Pirrchase Price,

6.1:2 Title Company's willingness to issue 'a CLTA title insurance policy in the
amount of the Purchase Price, subject only to such exceptions to title as have been approved by
Buyer as provided in Section 6.1.1, above, shall be a condition precedent to Buyer's obligation to
purchase the Property. ;

6.1.3 - If this Agreement is terminated pursuant to Sectlon 6.1, Buyer shall pay
one-half of the Cost of Cancellation of the Escrow, and neither party will have any further rights
or obligations under this Agreement other than the obligations of and indemnity by Buyer in
- Section 4.2, the confidentiality provisions of Section 12.22 and the provisions of Sections 8.2.3,

“.9.4 and 12.21 (collectively, the “Surviving Obligations™), The term “Cost of Cancellation of
the Escrow”, as used herein shall be limited to the costs accrued and charged by Escrow Holder
and the Title Company for the cancellation of Escrow.

: 6.2  Feasibility Review. Buyer will have approved on or before October 15, 2010,
(“Feasibility Review Period”), the condition of the Property and the feasibility of Buyer’s plan

- therefor.- Buyer's fea51b1hty review penams to Buyer’s review of and satisfaction vnth the

i followmg

. (1) Buycr s engineering studies, soils investigations, environmental
‘assessiments, surveys and physmal mspecuon of the Property; and

, | (ii) al] other matters Buye: determines necessary to evaluate the
- -Property. ‘

Buyer may elect no later than the expiration of the Feasibility Review Period, to
terminate this Agreement as a result of Buyer’s disapproval of any of the foregoing matters;
provided, however, that if Buyer fails to notify Seller and Escrow Holder of Buyer’s disapproval
by written notice delivered to Seller no later 5:00 p.m. Pacific Time on the date three (3)

i ;
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business days after expiration of the Feasibility Review Period, Buyer will be deemed to have
~-approved its evaluation of the Property and this condition will be deemed satisfied. - If this
Agreement is terminated pursuant to the foregoing provisions of this Section 6.2, Buyer shall pay
one-half of the Cost of Cancellation of the Escrow, and neither party will have any further rights
or obligations under this Agreement (except for the Surviving Obligations). If Buyer identifies
the exxstence of hazardous materials on or under the Property that were not previonsly disclosed
to Buyer in writing and that have a material and adverse effect on Buyer’s valuation of the
Property, then Buyer shall deliver to Seller detailed information regarding such findings, but
Buyer shall otherwise hold such information i mn conﬁdence in accordance with theé terms of the

nght of Eniry Agreement.

6.3 Compliance by Seller, Seller will have substantially comphed with each and
every condition and material covenant of this Agrecment to be kept or complied with by Seller

6.4  Approval. Buyer will have approved the condition of the Property and the
feasibility of Buyer’s plan therefor in accordance with Section 6.2 on or before the endofthe -

F easﬂ:nhty Review Period.

6.5 Buyer’s Approval of Settlement Statement. Buyer will have approved the
Buyer's settlement statement, : | :

6.6 - Financing. 'Buyer will have received funding from the "Canfomia Transportation
Commission and other funding agencxw sufficient to meet its fmancml Ob]l gations 1mdcr this

Agrecment

~ ' 67 - Labor Notice. Seller, not fewer than sixty (60) days bcforc the Closing Date, will
have given to the Brotherhood of Maintenance of Way Workers notice of the sale of the Line and
the transfer of Seller’s freight common carrier obhgatxons to the Short Line Operator. -

6.8 Short Line Operator.

6.8.1 On or before the Closing, (a) Buyer will have entered mto an
Administration and Coordination Agreement with the Shott Line Operator, which =51
Administration and Coordination Agreement shall provide, notwithstanding its other provisions,
that in the event that Buyer does not (i) secure funding of Five Million Dollars ($5,000,000.00)
to perform the Rehabilitation Work by February 1, 2011 or (ii) complete all Rehabilitation Work
by March 1, 2013, then in either event Buyer acknowledges the Short Line Operator, or its
successors and assigns, shall have the right, but not the obligation, to request at any time from
the STB authority (or an exemption therefrom) to discontinue or abandon freight common carrier
obligations on the Line or any portion thereof, and further that in the event Short Line Operator
makes such a request to discontinue or abandon to the STB, Buyer shall not make any objection
to the STB related to Short Line Operator's request or otherwise make any filing with the STB
which could delay Short Line Opertor's obtaining the requested relief from the STB, and further
that Short Line Operator shall be released from any obligation under the Administration and
Coordination Agreement with respect to or.in any way arising out of the physical condition of
the Line; and (b) Seller and the Short Line Operator will have entered into (i) an Interchange
- Agreement covering the interchange of freight car equipment at Watsonville Junction, (ii) a

12
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Cooperauve Marketmg Agreement covering allocation of routing, Tates and tanffs for rail
shipments over the Line, (iii) an agreement approved by Buyer by which Seller transfers its ]
retained easement for freight railroad purposes to the Short Line Operator, and (iv) a track lease
(the "Track Lease™) on Seller's customary form of track lease covering any and all trackage
owned by Seller notth of the Property that Short Line Operator requires in order to provide
freight rail service to the property adjacent to such trackage and served over such trackage. The
Track Lease shall provide that, beginning on January.1, 2011, if Short Line Operator does not
provide at least [150] rail carloads of freight rail service to or from such property in any twelve
(12) month period, which provide road haul revenue, then Seller shall have the right to terminate -
the Track Lease. The Track Lease shall further provide that it shall be assigned to any successor 3
Short Line Operator designated by the Buyer and approved by the STB to be the freight rail
operator on the Line, provided that the Track Lease is then still in effect. The Interchange
Agreement and the Cooperative Marketing Apgreement between Seller and the Short Line
Operator shall be confidential and shall not be assignable by the Short Line Operator or disclosed
to any other person without the prior written consent of Seller, w}:uch consent could be withheld

by Sellerinits solc dlscretlon

6.8 Buyershall file with the Surface Transportation Board ("STB") Gthera
' Petition for declaratory order that Buyer's proposed acquisition of the assets of the Property does

= not require STB authorization under 49 U.S:C. 10901 because the transaction comports with

Maine, DOT - Acq. Bxemption, ME Central R.-Co., 8 L.C.C.2d 835 (1991) and its progeny or a
Notice or Petition seeking an exemption for the approval of the Buyer's purchase of the Property
with a Motion to Dismiss requesting that the STB confirm the Buyer will not, upon Closing, be a :
"Rail Carrier” as that term is defined in 49 U.S.C. Section 10102(5) on the Line, provided that
the Short Line Operator shall file its Notice or Petition for Exemption under 49 U.S.C. 10502
with the STB seeking an exemption from 49 U.S.C, 10902 permitting the Short Line Operator to-
acqmre and operate the permanent exclusive freight operating easement. The Closing hereunder
‘is also to be conditioned upon the Buyer, the Short Line Operator and/or the Seller, as applicable,
obtaining from the STB all decisions necessary for the Short Line Operator to acquire and :
operate the freight operating eesement on the Line, and for Seller to be satisfied that Sellerhas -
no further freight common carmier obligation on the Line or on Seller’s trackage north of the - -
Line, whether through abandonment or change of the status of Seller’s trackage north of the Line
from mainline to spur trackage, and for the Buyer that consummation of the transactions :
contemplated by this Agreement shall not make Buyer a Rail Carrier on the Line. Buyer and
Seller shall cooperate with any reasonable request made by Buyer, Seller or Short Line Operator
in connection with the filings to be made with the STB in connection with this transaction. If
any person objects at the STB to any or all of the filings made by the parties hereto or the
decisions of the STB related to such filings, Buyer and Seller shall coordinate with the Short
Line Operator and undertake commercially reasonable efforts to satisfy and overcome any and
. all such objections of any such persons in order to obtain the above-referenced decisions sought
" by the parties from the STB.. If applicable, Buyer shall not file:a Statement of Willingness to
Assume Financial Responsibility or make an Offer of Financial Assistance in connection with
Seller's abandonment of; or change in status of, such trackage north of the Property; and any
transaction between Buyer and Seller for Seller's property north of the Property shall be an arms
length transaction outside of STB jurisdiction or proceedings.

19
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6.8.3 In the event the STB determines prior to the Closing Date that it has
jurisdiction over the transactions contemplated by this Agreement and imposes a materia)
adverse condition (such as labor protection) on Seller, and Buyer does not agree to meet such

" condition or to indemnify Seller for the costs and expenses of meeting such condition (or does: -

“not reasonably demonstrate its ability to meet such condition(s) or to indernify Seller), then

 Seller shall have the Tight to terminate this Agreement by providing written notice thereof to
Buyer prior to Closing. In the event of such termination by Seller, neither party shall have any
further rights or obligations under this Agrecment, except for the Surviving Obligations.

v 69 No Litigation. No court or agency shall have issued a legally binding order
restraining the consummation of the transactions contemplated by this Agreement, and no
litigation materially affecting the Property shall have been commenced.

610 Satisfaction or Waiver of Right of First Refusal. Seller shall have satisfied the
requirements of the right of first refusal held by Santa Cruz Big Trees & Pacific Railway :
Company ("Big Trees"), which right of first refusal is memorialized in the Memorandum of
Right of First Refusal Agreement, recorded in the Official Records of Santa Cruz County in
_ Book 3877, Page 97. Big Trees cither shall have failed to exercise its right to acquire the

Property, or shall have expressly waived its right of first refusal. Satisfaction or waiver of said
right of first refusal shall be evidenced by the Title Company's issuance of a title insurance .~
policy pursuant to Section 6.1.2 that does not inchude said right of first refusal as an exception to
title, ;

: 6.11. Hazardous Materials Tnsurance. Buyer shall have obtained a commitment for
hazardous materials insurance coverage acceptable to Buyer.

”ARTICLE' VII - SELLER’S CONDITIONS TO CLOSING
The following are conditions pregédent to Seller’s obligation to seil the Pxfbpcrty:

7.1 . . Seller’s Management Approval. The terms and conditions of this transaction will
have been approved in accordance with Seller’s Management Policy Statement. Notice of
approval or disapproval shall be given by Seller to Buyer on or before ten (10) business days
after the execution of this Agreement by both parties and failure to give such notice within said
time period will be deemed notice of disapproval. In the event, within said time period, the
terms of this Agreement are not approved in accordance with Seller’s Management Policy
Statement for any reason whatsoever (except for Buyer’s default ora termination of this
Agreement by Buyer), this Agreement will be deemed terminated forthwith. If this Agreement is
' terminated pursuant to the foregoing provisions of this Section 7.1, Seller will pay the Cost of
Cancellation of the Escrow, and neither party will have any further rights or obligations under
this Agreement (except for the Surviving Obligations).

72 - Compliance by Buyer. Buyer will have complied with each and every condition
and material covenant of this Agreement to be kept or complied with by Buyer. - :

14

o\epal - pmnu\m) impvrmitorcalifomissants ooz cly ric_64507sentn oz psa 0F.00. 10 fnal.dot



1728-03

7.3 - Seller’s Approval of Settlement Statement. - Seller will have approved Seller’s =
settlement statement. Rl

7.4 . Short Lihe Operator.’ The conditions of Section 6.8 of this Agréemen’t‘shall have -
been satisfied. : e ’

7.5 Finanéing. The conditions of Section 6.6 of this Agrc'ément shall have been
satisfied. e ' X : o

76  Labor Issues. Seller will have assured itself, in its sole discretion, that the sale of
the Line to Buyer will not result in a work stoppage on Seller or any of its affiliate’s lines of
railroad, and that there are no other labor issues which might jeopardize the anticipated benefits
to Seller of the sale of the Line. i i :

7.7 - No Litigation. No court or agency shall have issued a legally binding order
restraining the consummation of the transactions contemplated by this'Agreement, and no~
litigation materially affecting the Property shall have been cornmenced.

7.8 - Satisfaction or Waiver of Right of First Refusal. The conditions of Section 6.10.
of this Agreement shall have been satisfied. e : ‘ %

ARTICLE VIII - OPENING AND CLOSING OF ESCROW

81  Opening of Escrow and Escrow Instructions. Upon execution of this Agreement,
the parties shall deposit one executed counterpart of this Agreement with Escrow Holder and this
instrurnent will serve as the instructions to Escrow: Holder for consummation of the purchase and
sale comtemplated hereby; including Escrow Holder’s general provisions which are contained in
Exhibit F attached hereto to the extent said general provisions do not conflict with the
provisions contained in this Agreement. Escrow Holder shall insert the date of the Opening of
Escrow on the upper right hand corer of the first page of this Agreement on each counterpart.
The “Opening of Escrow” is the date upon which Escrow Holder has received executed
counterparts of this Agreement from both Buyer and Seller. Bscrow Holder is only responsible
for undertaking such matters in connection with the Closing as are specifically provided for
herein or in any additional or supplementary escrow instructions delivered by the parties, If the
Opening of Escrow has not occurred within five (5) business days after the Execution Date, this
Agreement, and the terms and conditions contained herein, will be null and void and of no. -
further force and effect: ; ' '

82 Closing.

82.1 ' Closing Date. The consummation of the transaction contemplated by this
Agreement and recording of the Deed (the “Closing™ or “Close of Escrow””) will occur and
delivery of all items to be made at the Closing under the terms of this Agreement will be made
on or before November 12, 2010 (the “Closing Date"). Pt !

: 822 Preclosing Conditions. Neither party will have any obligation to Close on
the Property uniess each and every condition set forth in Sections 8.3 and 8.4 below has occurred
on or before the Closing Date. Provided that (a) Escrow Holder can comply with these
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instructions, (b) Escrow Holder has received the deliveries described in Sections 8.3:and 8.4 -
below, (c) Escrow Holder has not received prior written notice from a party that any condition to
such party’s obligations has not been fulfilled, {d) Buyer has not elected to terminate its rights
and obligations hereunder pursuant to Article IV or Article VI, (g) Seller has not elected to
terminate its rights and obligations hereunder pursnant to Article IV or Article VII, and () the
Title Company has issued or is unconditionally prepared to issue to Buyer, as of the Closing
Date, the Title Policy, then Escrow Holdet is authorized and instructed to: (i) record the Deed,
(ii) deliver the Purchase Price to Seller, as adjusted pursuant to the approved settlement
statements, (iii) delivera conformed copy of the recorded Deed and fully executed counterparts
of all other closing documents to Buyer and Seller, and (iv) deliver the settlement statements to
Buyer and Seller in accordance with Section 8.2.4 below. e :

: 82,3 Failure to Close. If the Closing does not occur on of before the Closing
Date, then either party not then in default mey elect to terminate this Agreement and cancel
Bscrow by giving written notice of such termination and cancellation to the other party and to
Escrow Holder. In the event of such termination and cancellation, neither party will have any
further obligations hereunder (other than the Surviving Obligations) and all documents and other
instruments must be retumed to the party depositing the same into Bscrow. In the event neithér
party is in default, then Buyer and Seller shall share equally the Cost of Cancellation of the
Escrow. In the event only ope of the parties hereto is in default or if this Agreement expressly so
provides, then such defaulting party shall pay for the entire Cost of Cancellation of the Escrow.
The termination of this Agreement and cancellation of Escrow, as provided herein; will be
without prejudice to whatever legal rights, as said rights may be limited by the terms contained
in this Agreement, that Buyer or Seller may have against each other arising out of this
Agreement and the Bscrow. If neither party so.elects to terminate this Agreement and cancel
Escrow, Escrow Holder shall ¢lose the Escrow as soon as possible. !

824 Notification: Settlement Statements. If Escrow Holder cannot comply
with the instructions herein and to be provided, Escrow Holder isnot authorized to cause the
recording of the Deed or close this Escrow. If Escrow Holder is unable to cause the recording of
the Deed, Bscrow Holder shall notify Rick Gooch at (415) 439-5345 and Luis Mendez at (831) -
460-3212, without delay. If Escrow Holder is able to comply with the instructions herein and to
be provided, at the Closing Escrow Holder shall deliver to Seller a true, correct and complete .
copy of the Seller’s settlement statement, and shall deliver to Buyer at the Closing a troe, correct -
and complete copy of Buyer’s settlement statement. : :

8.3 - Deliveries by Seller, Not later than one business day prior to the Clbsing Date,
Seller shall deposit with Escrow Holder the following items: S s

83.1 Deed. The Doed in the form of Exhibit D duly exccuted and
acknowledged by Seller;: | : ]

832  Assignment. The Assignment and Assumption Agreement in ﬁne form of
Exhibit E duly executed by Seller, whereby Seller assigns to Buyer; and Buyer assumes, the
Leases and Other Agreements (to the extent noted in Exhibit E); ' LIRS '
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8.3.3 Non-Foreign Status Certificate. A Non-Foreign Status Certificate
pursuant to Internal Revenue Code Section 1445 duly executed by Seller in the form of Exhibit

G;
8.3. 4 California Form 593-C. Cahforma Form 593-C duly executed by Seller in
the form of Exhijbit H;

8.3.5 BIH of Sale.: The Bill.of Sa.le duly executed by Seller in the form of
Exhibit B attached hereto; and :

8.3.6 QOther Documenté Any other documents, instruments, data records
correspondence or agreements reasonably necessary for the Closing which have not previously
been delivered.

8 4 .. Deliveries by Buyer Not later than one business day prior to the Closing Date,
Buyer shall deposit with Escrow Holder the followmg items:

84.1 Purchage Price. Immediately available funds in an amount sufficient to
satisfy Buyer’s obligations under this Agreement, including payment of the Purchase Price,
payment of those costs described in Sections 8.6, 8.7 and 8.8 below, and any other amounts
included in Buyer’s approved settlement statement;

8.42 Deed. An executed acceptance of the Deed;

84.3 - Assignment.  The Assignment and Assumption Agreement described in
Section 8.3.2 above, duly executed by Buyer; ]

: 8.4.4 Tax Letter. A threat of condemnation letter in the foxm attached hereto as
Exhibit.J; and e : ;

8:4.5 Other Documents. Any other documents, instruments, data, records,
eornespondence or agreements reasonably necessary for the Closing which have not been
prevmusly delivered. :

8.5 . Other Instruments.- Seller and Buyer shall each deposit such other instruments
- _and take such other actions as are reasonably required by Escrow Holder or otherwise required to
_close the Bscrow and consummate the purchase of the Property in accordance with the terms of

this Agrecment

8.6 Prorations. All revenues and expenses of the Property, including, without
limitation, real property taxes, special taxes, assessments and utility fees and/or deposits, and
rentals under the Lease(s), will be prorated and apportioned between Buyer and Seller as of the
Closing Date, so that Seller bears all expenses with respect to the Property and has the benefit of
all income with respect to the Property through and including the Closing Date. Seller and.

. Buyer agree that any of the aforesaid prorations which cannot be calculated accurately as of the
 Closing Date will be prorated on the basis of the parties’ reasonable estimates.
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8.7~ Special Taxes, Bonds or Assessments. If, at the time of Closing, aniy portion of
" the Property is affected by an assessment or other charge, whether for taxes or bonds, or interest
" thereon, which is or may become payable in installments, and an instaliment payment of such- |
assessment is then a lien, then such installment will be prorated as the Closing Date. All

~installments not then yet due whether or not the same have been prepaid will not be prorated and

Buyer shall assume such bonds or assessments, ‘Any prepaid assessments made in advance of its
due date will be credited to Seller. In addition, Buyer shall assume any and all future bonds,
assessments, special taxes, fees or charpes applicable to the Property for liabilities now or
hereafter imposed by any governmental authority (collectively referred to as “Governmental
Reguirements”) including, without limitation, any such Governmental Requirements imposed
“by Santa Cruz County or any municipality with jurisdiction over a portion of the Property, and
those for (a) common area improvements, whether or not specifically set forth in this Agreement,
(b) local assessment or improvement districts, {c) any special tax assessments, (d) traffic
mitigation improvements {e) park and recreation fees, and/or (f) any other public facility

* infrastructure or traffic mitigation required or imposed by Santa Cruz County or any

municipality with jurisdiction over a portion of the Property. Buyer shall assume 2all such bonds
or future assessments without offset or ad_]ustment : ; ;

8.8 Costs and Expenses. Notwithstanding any other allocation of costs and expenses.
set forth in this Agreement that applies in the event the Closing does not occur, the costs and
expenses of Escrow upon Close of Escrow will be allocated as follows:: Buyer shall pay the
premium for the Title Policy and the cost of any documentary or other transfer taxes applicable
to the sale. Buyer shall pay all other closing costs, except that Buyer and Seller shall share
equally the charges of the Escrow Holder.

8.9 - Disbursement of Funds.: On the Close of Escrow, Escrow Holder shall disburse
the full amount due to Seller pursuant to the settlement statement in immediately available funds,
and, unless otherwise instructed by Seller, Escrow Holder shall cause such funds to be sent by

wire transfer as follows:

US Bank:

Omaha, Nebraska 68102

ABA Routing #104000029 ’
For Credit Union Pacific Raihbad Company
Account No. 148744571164

~ Such funds are to be wired on or before 11:00 a.m. Central Daylight Time on such date in
- order that such funds may be received by Seller on the Close of Escrow; provided, however, that
if such funds cannot be wired to Seller on the Close of Escrow, Escrow Holder shall, unless
otherwwe directed in writing by Se!ler invest the funds ovemnight in an mterest—bcanng account.

. 8.10 - Delivery of Documents. Upon the Close of Escrow, Escrow Holder shall
promptly deliver all instruments and documents to such party’s attorney specified in Section
12.9.- Escrow Holder shall promptly deliver to the party entitled thereto the recorded ongma]s of
3 such instruments or documents upon Escrow Holder's receipt of the same.
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ARTICLE IX - REPRESENTATIONS, WARRANTIES AND COVENANTS

» 9.1 - Representations and Warranties of Sellér.  Seller hcreby represcnts and warrants
to Buyer as of the date of this Agreement, as follows:

-9.1'1 Organization. Sellerisa corporatioh duly ofganized, vahdly existing and
in good standing under the laws of the state of Delaware and qualified to do business in .
“California and has the authority to own and convey the Property. :

91.2 Enforceability. This Agreement and all documents executed by Seller

" ‘which are to be delivered to Buyer at the Closing are intended, provided Buyer has duly executed

those documents requiring Buyer’s signature, to be legal, valid, and binding obligations of Seller,
and do not and at the time of Closing will not viclate any provisions of any agreement or judicial
order to which Seller is a party or to which Seller or the Property is subject.

. 913 ngatlon, Condamnatlon Except as disclosed on Exhibit C or noted in
, Sectlon 9.15 bclow Seller has no actual, currert knowledge of receiving any written notice of
any pending actions, suits, proceedings, governmental investigations (including environmental
investigations) or claims, or of any judgments, orders or decrees entered in any lawsuits or
govemmental proceedings against or mvolving the Property (including, without limitation, any
condemnatlon or eminent domain proceedmgs)

9.1.4 Senior ngm To Seller’s actual knowledge no tenant or other third party
has any agreement or nght, granted by Seller to purchase all or any part of the Property that is
senior to Buyer’s rights hereunder, except for the right of first refusal granted to Big Trees (as
evidenced by that certain Memorandum of Right of First Refusal Agreement, recorded in the
- Official Rﬁcords of Santa Cruz County in Book 3877, Page 97).

9.1.5- Violations of Law. Except as set forth in the following sentence or
disclosed on Exhibit C, Seller has no actual knowledge that Seller has received any written -
notice from any governmental entity or representative thereof of any violation of any applicable
law, ordinance, rule, regulation or requirement of any governmental agency relating to the

‘Property. There is petroleum contamination on the Property originating from Granite .
Construction’s facility located at 580 W, Beach St,, Watsonville, CA. - Seller has notified Granite
‘Construction of the contamination by letter dated October 23, 2009. Buyer acknowledgcs its

" receipt of a copy of said lctter v

9.1.6 . Hazardous Materials. Except as stated in Sections 4.1 and 9.1.5 of this
Agreement, Seller has no actual knowledge of (a) any material release of a Hazardous Material,
as defined below, on or beneath the Property; (b) receipt of any written governmental notice that
any of the Property is in violation, in any material respect, under any law, or other governmental
or judicial requirement, relating to Hazardous Materials; (c) any existing; pending or threatened
investigation by any govermnmental authority under or'in connection with any law, or other
governmental ‘or judicial requirement, relating to Hazardous Materials; or (d) environmental
assessment reports conceming the Property-other than those prepared by Buyer.
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Asused in this Section 9.1, the term "Hazardous Materials" shall mean any
hazardous or toxic substance, material or waste regulated by or subject to any local governmental
authority, any agency of the State of California, or any other agency of the United States
‘Government, including, without limitation, any material or substance which is (A) defined as-a
vhazardous waste", "extremely hazardous waste", "restricted hazardous waste", "hazardous ,
substance”, "hazardous material”, "toxic material" or "toxic substance" under any federal, state or -
local governmental rule, regulation; ordinance, statute or act; (B) petroleum and any petroleum -
by-products; (C) asbestos; (D) u:ea—formaldehyde foam msulatxon, or (E) polychlonnated :

: byphenol : :

9.1.7. No Material Noncompliance with Leases and Other Agreements To
Seller’s actual knowledge, except as disclosed in the Property Materials, there is no outstandmg
material noncompliance with Seller's obhgatlons under the Leases and Other Agreements ’

9.1.8 Seller's Knowledge. - The term "Seller's actual knowledge" as used in thls .
Section 9.1 means and is limited to the actual (not constructive) knowledge of Richard L. Gooeh, -
‘Director-Special Properties, Jerry Wilmoth, General Manager-Network Infrastructure, James :
Levy, Program Manager-Site Remediation of Seller, Chns Goble, Geéneral Director = Real Estate,
James Diel, Manager Environmental Site RemedJatlon and Tanya Spratt, Managcr Real Estate
Sales, without any duty to make any investigation or mqmry .

92 Rggresentatxons and Warranties of Buyer Buyer hereby represents and warra.nts
“to Seller as of the date of ﬂns Agreement, as follows:

9.2.1 OIMHOD Buyeris a pubhc agency, duly organized, vahdly existing
and in good standing under the laws of the State of Cahforma with full power and authonty to
enter into and comply w1th the terms of this Agreement. -

9.2.2 Enforceablhty This Agreement and all documents executed by Buycr
which are to be delivered to Seller at the Closing are intended, provided Seller has duly exccuted
those documents requiring Seller’s signature, to be legal, valid, and binding obhgatxons of Buyer,

and do not and at the time of Closing will not violate any provisions of any agreemcnt or jlld.lClal :
order to whlch Buyer is a party of to wh1ch it is subject. - i

9.3 ~-Survival. The foregomg representations and warranties of Seller and Buyer sha.ll
survive the Close of Escrow;

9.4‘\ " Covenants of Seller.

. 9.4.1 No Compensation Claims. Seller acknowledges and agrees that it bas
offered to sell the Property to Buyer and that it is ot entitled to any claims related to the
acquisition and development of real property by a governmental agency, including without
limitation, just compensatnon claims, takings claims, constitutional claims, nor claims for -
assistance under the provisions of the Uniform Relocation Assistance and Real Easement
Property Acquisition Policies Act (42 U.S.C. § 4601, et seq.), the California Relocation -
Assistance Act (California Government Code § 7260, et seq.) or any other federal, state or local
law, ordinance or regulation requiring the prov151on of relocatlon assistance to persons displaced
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by action of public agencies by reason of the transactions contemplated by this Agreement
(collectively, “Compensation Claims™). Seller further acknowledges and agrees that the
transaction contemplated by this Agreement:is mtended to settle all Compcnsatlon Clalms for
this transaction.

9.4.2  Leases, Licenses, and Other Agreements. Prior to the Closing Date; Seller
shall not enter into any new lease, license, or other agreement affecting the Property, or modify
any e}astmg such lease, license, or other agreement, in any material way adverse to Buyer’s
intended use of the Property without Buyer’s prior written consent, which consent shall not be
unreasonably withheld. - :

9.43 _' Bncumbranccé. Prior to the Closing Date, Seller shall not encumber any
part of the Property, or otherwise materially impair (except as otherwise contemplated by or
permitted under this Agreement) the state of title to the Property. :

94.4 Coop‘erative Marketing Agreement and Interchange Agreement. If
requested by Buyer, Seller will enter into a Cooperative Marketing Agreement and Interchange

Agreement with Buyer or Buyer's designee. The terms and conditions of such Cooperative
Marketing Agreement and Interchange Agreement shall be in accordance with the then standard
Seller form of such agreements and shall follow all then applicable laws, regulations and
standards including, but not limited to, all applicable FRA, STB and AAR laws, regulations and
standards, provided, however, that commercial terms covering division of revenues and expenses
for serving shippers on the Line ("Commercial Terms") shall be substantially equivalent to the
Commercial Terms that would then be applicable to the Short Line Operator if the Short Line
Operator continued: to operate on the Line. v

9.5 . Accuracy of Representations and Warranties as of Closing, All representations
and warranties by the respective parties contained herein are intended to remain true and correct
as of the Closing, and are deemed to be restated at Closing except with respect to vanances of
which written notice are given as provided below in this Section. If a party (or Seller's
Representative(s), in the case of the represcntat)ons limited to the knowledge of such persons)

" has knowledge that a representation and warranty in this Article TX is no longer true, such party
shall immediately give the other party written notice of such variance. The parcy benefited by the
represcntatlon and warranty may clect to terminate this Agreement, or may waive the variance
by giving the other party written notice of such election (i) within ten (10) days after such written
notice of variance is given or {ii) prior to Closing in the event such notice is given within ten (10)
days of Closing. If the benefited party does not give timely notice of termination or waiver, then
the benefited party will be deemed to have waived the variance. If this Agreement is terminated
pursuant to this Section, neither party shall have any further ri ghts or, obligations under this '
Agreement except for the Surviving Obligations.

9.6 . * Mutual Representations and Covenants, Brokers and Finders. Each party is
responsible for all broker’s fees or other commissions payable to any broker or any other person
engaged by it in connection with the transaction contemplated hereby.. No broker’s fee, finder’s
fee, commission or similar compensation will be paid to principals of Buyer or Seller in
connection with this Agreement. ' In the event of a claim for broker’s fee, finder’s fee,
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commission or other similar compensation in connection herewith other than as set forth above, -
Buyer, if such claim is based upon any agreement alleged o have been made by Buyer, agrees to
i-indemmify and-hold Seller harmless against any and all liability, loss, cost, damage or expense
(including reasonable attorneys’ fees and costs) which Seller may sustain or incur by reason of
such claim; and Seller; if such claim is based ipon any agreement alleged to have been made by
Seller, ‘agrees to indernify and hold Buyer harmless against any and all liability, loss; cost,
damage or expense (including reasonable attorneys' fees and costs) which Buyer may sustain or
incur by reason of such claim. The provisions of this section will survive the Close of Escrow or

termination of this Agreement.

9.7 -+ Freight Operations: At Closing, Seller will transfer the freight rail opcratlons on
the Line to the Short Line Operator. .

ARTICLE X - CONDEMNATION AND CASUALTY

10.1 Condemnation. If, prior to the Close of Escrow, a governmental agency-other
than Buyer commences or imminently threatens in writing to commence any eminent domain
proceedings to take any material portion of the Property that would adversely affect Buyer’s
ability to use the Property for rail operations or other fransportation purposes, Buyer and Seller
each will have the unilateral right, exercisable by giving notice of such decision to the other
party within thirty (30) days after receiving written notice of such actual or threatened
condemnation proceedings (but before the Closing Date), to terminate this Agreement, in which
case Buyer and Seller each shall pay one-half of the Cost of Cancellation of the Escrow and
neither party will have any further rights or obligations under this Agreement (other than the
Surviving Obligations). If neither party elects to terminate pursuant to this Section 10.1, the net

proceeds of condemnation awards payable to Seller by reason of such condemnatlon will be paid
or assigned to Buyer upon the Close of Escrow.

10.2° - Cagualty. If, before the Close of Escrow, the Property is damaged by fire, flood,

earthquake or other insured casualty to a material degree, that is, if the cost of restoration of the
damaged Property exceeds One Hundred Thousand Dollars ($100,000), Buyer will have the
option either to (a) elect not to acquire the Property, in which case this Agreement will terminate,
and the parties will be relieved of all further rights and obligations with respect thereto or (b)
acquire the Property, subject to such casualty, without adjustment in the Purchase Price and
otherwise in accordance with the terms and provisions of this Agreement, but Buyer will be
entitled to all insurance proceeds paid by an insurer on account of such casualty which would
otherwise accrue to Seller as compensation for losses to.the Property.  Buyer shall give written
notice to Seller of any election pursuant to this Section 10.2 within thirty (30) business days
following receipt by Buyer of any written notice of such casualty. - Failure of Buyer to make such

-election within said period will be deemed an election to proceed to purchase the Property
pursuant to clause (b) above." If, before the Close of Escrow, the Property suffers a casualty other
than to an extent entitling Buyer to elect not to acquire the Property pursuant to this Section 10.2, -
Buyer shall Close the transaction contemplated by this Agreement in accordance with the terms

- hereof as though such casualty had not occurred, except that Seller shall, at Closing, pay or

- assign to Buyer any net insurance proceeds paid or payable to Seller in respect thereof. Risk of

physical loss to the Property on and after the Closing shall be bome by Buyer,
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" ARTICLE XI - LABOR PROTECTION

11.1  Seller’s Responsibilities. Seller is solely responsible for all of its obligations to its
employees, whether represented or not represented, including such obligations arising out-of any
federal or state labor law or regulation and all collective bargaining agreements between Seller
and any third party. Seller is solely responsible, at its expense, for resolution of any claims or
gnevances asserted against it and Buyer with respect to Seller’s employees, whether represented
or not represented, including claims or grievances asserted pursuant to collective bargaining
agreements or otherwise. Buyer does not assume any obligation to Seller’s employees or any

bhgahon arising from any collective bargaining agreements between SeIIer and any third party.

11.2 ° Buyer's Respon51b111t1es Buyer is solely responsible for all of its obhgatwns to
its employees, whether represented or not represented, including such obligations arising out of
any federal or state labor law or regulation and all collective bargaining agreements between
Buyer and any third party. Buyer is solely responsible, at its expense, for resolution of any
claims or grievances asserted against it and Seller with respect to Buyer’s employees, whether
represented or not represented, including claims or grievances asserted pursuant to collective
bargaining agreements or otherwise. Seller does niot assume any obligation to Buyer’s
employees or any obligation ansmg from any collective bargaining agreements between Buyer
and any third party.

| 113  Indemnity. Bach party shall indemnify, defend and hold harmless the offier party

from and agamst any and all claims, losses, fines, assessments and other damages suffered by the
_other party arising from obligations assumed by the mdemmfymg party pursuant to this Article
XL

ARTICLE XiI - MISCELLANEOUS
12.1 - Agreement Expenses. The parties agiee to bear their re’spective expenses, - i

incurred or to be incwred in negotiating and preparing this Agreement and in closing and ¥
carrymg out the transactions contemplated by this Agreement.

122 Satisfaction or Waiver of Contingencies.. The consummation of the Closing will
be conclusive evidence that the contingencies and conditions to Closing have been fully satlsﬁed

or watved.

12.3 Successors and Assigns. This Agreement will be binding upon, and inure to the
benefit of, the parties hereto and their respective successors and assigns. Buyer’s interest under
this Agresment may not be assigned, encumbered or otherwise transferred, whether vohmtarily,
involuntarily, by operation of law or otherwise, Any assignment, encumbrance or other transfer
m v101atton of the foregoing will be void and Buyer will be deemed in default hereunder. -

12.4  Parties in Interest. Except as expressly provided in this Agreement, nothmg in..

this Agreement, whether express or implicd, is intended to confer any rights or remedies under or =i

by reason of this Agreement on any persons other than the parties to it and their respective :
successors and assigns, nor is anything in this Agreement mtended to rehcve or discharge the -
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obligation or Hability of any third persons to any party to this Agreement, nor will any provision
give any third persons any right to subrogation or action against any party to this Agreement.

12.5 Entire Agreement. This Agreement constitutes the entire agreement between the
parties pertaining to the subject matter contained in it and supersedes all prior or
contemporancous oral or written agrcements, rcpresentations, statements, documents, or
understandings of the parties.

-12.6 .Amendment. -No supplement, modification, or amendment of this Agreement will - :
be binding unless executed in writing by the party to be bound. ;

12,7 - Waiver. No waiver of anry of the provisions of this Agreement will be deemed, or
will constitute, a waiver of any other provision, whether or not similar, nor will any waiver '
constitute a continuing waiver. No waiver will be binding unless executed in writing by the
party making the waiver. G

12.8 - Timeliness. Seller and Buyer acknowledge and agree that time is of the essence
with respect to each and every term, condition, obligation and provision of this Agreement.

12.9 Notices.  Any notice or other communication reguired or permitted to be given
under this Agreement (“Notices”) must be in writing and must be () personally delivered; (b)
delivered by a reputable ovemnight courier; or (c) delivered by certified mail, retum receipt
requested and deposited in the U.S. Mail, postage prepaid. Telecopy notices are valid only to the
extent they are (i) actually received by the individual to whom addressed and (ii) followed by
delivery of actual notice in the manner described above within three business days thereafter.
Notices will be deemed teceived at the earlier of actual receipt or (a) one business day after
deposit with an overnight courier as evidenced by a receipt of deposit; or (b) three business days
following deposit in the U.S. Mail, as evidenced by a return receipt. Notices.must be directed to
the parties at their respective addresses shown below, or such other address as either party may,
from time to time, specify in writing to the other in the manner described above: '

If to Seller: TUNION PACIFIC RATLROAD COMPANY
ATTN: Richard L. Gooch
50 California Street, Suite 1563
- San Francisco, CA: 94111
Telephone: 415-439-5345
“Facsimile:  402-997-3014

with copy to: UNION PACIFIC RAILROAD COMPANY
ATTN; Patrick McGill, Senior Counsel-Real Estate
1400 Douglas Street, Mail Stop 1580
Omaha, Nebraska 68179 -
.- Telephone: (402) 544-5761
- Facsimile;  (402) 997-3603
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If to Buyer: SANTA CRUZ COUNTY R.EGIONAL TRANSPORTATION
COMMISSION :
Attn: Luis Mendez
1523 Pacific Avenue
Santa Cruz, CA 95060 - .
Telephone: (831) 460-3212
Facsimile: - '(831) 460-3215

with copy to: MILLER, OWEN & TROST
pai At Kirk B. Trost
428 ] Street, Suite 400
Sacramento; CA 95814
Telephone: (916) 447-7933
Facsimile: - (916) 447-5195

12.10  Goveming Law and Venue. This Agreement is'to be construed in accordance
with, and governed by, the laws of the State of California and any action or proceeding, ;
including arbitration, brought by any party, shall be brought in Santa Cruz County, CA,.or in an
adjacent county. ;

12.11. Bffect of Heading The headings of the paragraphs of this Agreement are:
included for purposes of convenience only, and will not aﬂ"ect the construction or interpretation

of any of its provisions.
12,12 Intentionally Omitted.

12.13 'Counterparts. This Agreement may be executed simultanedusly in one or more
- counterparts, each of which will be deemed an original, but all of which together will constitute
~one and the same instrument. ~

12.14 Number and Gender, -When required by the context of this Agreement, each
number (singular and plural) will include ali numbers, and each gender will include all genders.

12.15 Joint and Several Liability. In the event either party hereto now or hereafter
consists of more than one person, firm, or corporation, then and in such event, all such persons,
firms, or corporations will be jointly and severally liable as parties under this Agreement.

12.16 Recording. Neither party may record this Agreement or any memorandum ‘
thereof, : : : HEPtgE ’

12.17 Further Assurances. Each party to this Agreement agrees to execute,
acknowledge, and deliver such further instruments as may be necessary or desirable to
accomplish the intent and purpose of this Agreement, provxdcd that the party requeshng such
further action bears all costs and expenses related thereto,

: “12.18 Advice of Professionals. “Each party has had the opportumty to be adwsed by
legal counscl and other professionals in connection with this Agreemcnt and each party has
vobtamsd such advice as each party deems appropriate.
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, 12,19 Negotiated Terms. The parties agree fhiat the terms and conditions of this
Agreement are the result of negotiations between the parties and that this Agreement will not be
construed in favor of or against any party by reason of the extent to Wh‘lch any party or its
professionals pa111c1pated in the preparetion of this Agreement.

12.20 Recitals and Exhibits. The rec1tals and contents of alt Exhibits to this Agreement -
are incorporated by reference and constitute a material part of this Agreement.

12.21 Professional Fees and Costs. If any legal or equitable action, arbitration,

. bankruptcy, reorganization, or other proceeding, whether on the merits, application, or motion,
are brought or undertaken, or an attorney retained, to enforce this Agreement or any closing
document, or because of an alleged dispute; breéach, default, or misrepresentation in connection
with any of the provisions of this Agreement or any closing document, then the successful or
prevailing party or parties in such undertaking (or the party that would prevail if an action were
brought) will be entitled to recover reasonable attorneys* and other professional fees, expert
witness fees, court costs and other expenses incurred in such action, proceeding, or discussions,
in addition to any other relief to which such party may be entitled. The parties intend this
provision to be given the most liberal construction possible and to apply to any circumstances in
which such party reasonably incurs expenses. The provisions of this Section will survive the
Close of Escrow or the termination of this Agreement.

12.22 Confidentiality. The Parties hereby incorporate by reference the confidentiality
provisions of the following agreements between the parties: (a) Right of Entry Agreement dated
January 17, 2005, as amended on January 5, 2006, as amended on December 15, 2008, as
amended on February 23 2009 and March 25, 2009; and (b) Confidentiality Agreement dated

June 1, 2005.

12.23 - Not an Offer. The submission of this Agreement to Buyer for review or signature
does not constitute an offer to seli the Property to Buyer or the granting of an option or other
rights with respect to the Property to Buyer. No agreement with respect to the purchase and sale
of the Property will exist, and this writing will have no binding force or effect, until executed and
delivered by both Seller and Buyer. :

12,24 Seversbility: - Any provision of this Agreement which is determined by a court of
competent jurisdiction to be invalid or unenforceable will be invalid or unenforceable only to the
extent of such determination, which will not invalidate or otherwise render ineffective any other

provision of this Agreement

. " 12.25 Merger/Survival. Except as otherwise expressly provided herein, the covenants,
representations and warranties of Buyer and Seller herein will merge into the Deed to be

~ delivered by Seller to Buyer at Closing and will not survive the Close of Escrow. The following

~provisions will survive the Close of Escrow; Section 3.3, Article IV, Article D(, ArtlcleX[ and

12, 22

12.26 : Tax-Deferred Exchange Seller may arrange for the exchange upon the Closmg
of Escrow of one or more paIcels of property for the Property in order to effect a tax-deferred
- exchange within the meaning of Section 1031 of the Internal Revenue Code of 1986, as

: 26
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aménded, and comparable provisions of state statutes. Buyer agrees, at'no cost to Buyer, to
cooperate with Seller in connection with any such exchange. Such cooperation by Buyer shall
include, but is not limited to, executing documents as reasonably may be required by Seller.

IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the

Execution Date,

SELLER: : ~ 'UNION PACIFIC RATLROAD COMPANY ,
a Delaware corporation

o bl

Title: DIRECTOR
; SPECIAL PROPERTIES
BUYER: ; SANTA CRUZ COUNTY REGIONAL

TRANSPORTATION COMMISSION,
a public agency created under California law

By: %@/ \ ?’é‘/(/[

Title:” £x&o 7t Ve ITo1RECTGR

THE - UNDERSIGNED : ESCROW  HOLDER ACKNOWLEDGES ITS RECEIPT OF ONE
EXECUTED COPY OF THIS AGREEMENT AND AGREES TO ACT IN' ACCORDANCE

THEREWITH.
ESCROW HOLDER: FIRST AMERICAN TITLE COMPANY

By:

Kimberleigh Toci, Escrow-Officer

27.
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EXHIBIT B

BILL OF SALE

“ UNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Seller"),
for and in consideration of One Dollar ($1.00) and other valuable consideration, does hereby sell,
transfer ~and * deliver - to  SANTA: -CRUZ COUNTY REGIONAL  TRANSPORTATION
COMMISSION; a public agency created under Califomnia law ("Buyer"), its successors and
assigns, all of Seller’s right, title and interest in and to the following descnbed pcrsonal property
(“Personal Property”):" :

Al] rail improvements 6n the real property described in Schedule 1: attached hereto and
‘hereby ‘made a part hereof, including without limitation, ralls ties, ballast, 31gnals
sthches and trestles and other rail appurtenances.

SELLER, BY THIS ]NSTRUMENT MAKES ‘NO ‘WARRANTY OF ANY
KIND EXPRESS OR IMPLIED, AND FURTHER MAKES NO WARRANTY AS TO.THE
MERCHANTABILITY . OR. FITNESS FOR.  ANY PARTICULAR PURPOSE, IT BEING
UNDERSTOOD THAT THE BUYER IS PURCHASING THE PERSONAL PROPERTY"IN
AN "AS IS" AND "WHERE IS" CONDITION WITH ALL FAULTS. BUYER AND SELLER
AGREE TO SIGN SCHEDULE 2 HERETO ATTACHED. AND HEREBY MADE A PART
HEREOF.

IN-WITNESS WHEREOF, Scller and Buyer have each duly executed this
instrument as of the day of , 2010,

UNION PACIFIC RATLROAD COMPANY,
a:Delaware corporation -

By
Title:

SANTA CRUZ COUNTY REGIONAL
- TRANSPORTATION COMMISSION; a public
agency created nnder California law

. By
Title:
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SCHEDULE 1 TO EXHIBIT B

LEGAL DESCRIPTION OF REAL PROPERTY
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SCHEDULE 2 TO EXHIBIT B

1. The attached Attachment 1 contains o@nsumer information concérning the proper
handling and distribution of creosote pressure-treated wood.

2. Buyer shall provide information on the safe and proper handling of chemically
treated ties to each person or company to whom it sells or otherwise conveys ties purchased
hereunder.’ -Such information shall include; but not. be limited to, delivery to. each and every
worker and to -all persons and companies of 'a copy of the MSDS Data Sheet Creosote
PressureTreated Wood that is attached hereto and marked Attachment 1, in such translations and
-along with such other information as may be necessary, to allow such workers, persons and

- companies to understand and employ safe and proper methods of use, handling and disposal.

3 In addition to. providing information, Buyer shall dispose of (and/or store if ties
-are removed and stored) any and all ties purchased hereunder in a safe manner and in accordance
with all applicable federal, state and ‘local Jlaws and. regulatlons and the lawful reqmrements of
responmble govemmcnt agencies, ,

4, Buyer shall require -the same commitments' by -contract with any person- or
. ‘company to which it sells ties for resale which are purchased hereunder.

Dated this day of ,2010.

UNION PACIFIC RAILROAD COMPANY
a Delaware corporation

By:
Title:

SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION, -
a public agency created under California law

By:
Title:
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_ATTACHMENT 1

: MSDS DATA
CHEMICAL:  Creosote Treated Wood
UP-05323

General Information
File Name:: UP-05323.msd
Prepared to U S. OSHA, CMA, ANSI, and Canadmn WHMIS Standards (1)

(€8] NOTE all WHMIS reqwred information is included. It is located in appropriate sections
based on the' ANSI Z400.1-1993 format. :

Informatio‘n contained in this MSDS refers only to the specific material designated and does not

relate to any process or to use with any other materials. This information is furnished free of

charge and is based on data believed to be reliable as of the date hereof. ‘It is intended for use by

persons processing technical knowledge at their own discretion and risk. Since actual use is

beyond our control, no guarantee, expressed or implied, and no liability is'assumed by J.H. Baxter
in conjunction with the use of this information. - Nothing herein is to be ‘construed as a

recommendation to infringe any patents. "

PART I: What is the material and what do I need to know.in an emergency?
1. PRODUCT IDENTIFICATION

TRADE NAME IS (as labeled): Creosote Treated Wood

CHEMICAL CLASS: = Treated Wood
 MANUFACTURER'S NAME: T.H. Baxter
ADDRESS:; = ; 1700 South El Camino Real
San Mateo, CA 9440]-0902
' EMERGENCY PHONE: | | CHEMTREC: 1-800-424-9300
BUSINESS PHONE: =~ 1-415-349-0201

- DATE OF PREPARATION: June 14, 1994

2. COMPOSITION & INFORMATION ON INGREDIENTS

Chemical TRt S
-Name' CAS# = % wiw : Exposure:Limits in Air
; » - ACGIH , v
TLV : g STEL
e = me/m3 o mgm3
. Creosote £001-58-9 <15 NE NE

Wood Not Applicable- .~ >85 ’ 1 (hardwood) 10 (softwood)



.+Chemical | S SR Y A
 'Name | CAS# | whw o | D ~$Xxposure Limitsin Air
i ' : OSHA ’
PEL STEL - . .IDLH OTHER
v S o P , mg/m3 mg/m3 v »
Creosote : v = NE ‘NE NE NIOSH
B : , R ; : £ REL :
TWA
' e e ; 1 mg/m3-
~ Wood : 2.5 (Westera 10 (ALl NE NE ]
: Red Cexdar) woods
except
Western
i T Red Cedar)
5 (All other) :
.- "NE=Not ' t

Established
3. HAZARD INDENTIFICATION

EMERGENCY OVERVIEW:

This product consists of dark brown to black lumber or wood poles. It presents
limited hazards in an emergency situation Dusts from this -product can be:
 irritating to exposed tissue. It is 2 combustible material, which will decompose to =

produce acrid smoke and toxic gases (i.e. carbon monoxide and carbon dioxide). -

HAZARDOUS MATERIAL INFORMATION SYSTEM:

HEALTH (BLUE) i ity
~ FLAMMABILITY (RED) 1

REACTIVITY (YELLOW) 0

PROTECTIVE EQUIPMENT

EYES ’ ' .

RESPIRATORY: SEE SECTION 8

HANDS ' SE

BODY: : SEE SECTION 8
For machining wood products. . : , e

SYMPTOMS OF OVER EXPOSURE BY ROUTE OF EXPOSURE:
INHALATION: ;

Inhalation of finely divided dusts of this product may cause irritation of the nose,
throat, and other tissues of the Tespiratory system. Bt .

CONTACT WITH SKIN OR EYES:

Dusts which may contaminate the eyes can cause iitation and scratchiﬁg of eye
tissues. Prolonged and/or repeated skin contact can cause mild irritation which



disappears after exposure ends. Coal tar products, such as the creosote can react
with sunlxghtto produce compounds which promote sunburns, -

SKIN ABSORPTION:

INGESTION:

INJECTION:

Thcrc I currently no ewdence that any component of thxs product absorbs into the
skm :

Ingestion of this product can iritate the mouth, throat, stomach, and other tissues -
of the digestive system. Symptoms of ingestion may include nauses, vommng, and
untanon

The only way injection of this material could occur is by 'wood splmters puncturing
the skin. The main symptoms associated with such an exposure would be redness

“ and irritation at the point of njection.

HEALTH EFFECTS OR RISKS FROM EXPOSURE:

ACUTE:

CHRONIC:

An Explanation in Lay Terms.

The main health hazard presented by this product would be imitation of
contaminated tissues — especially the skin and eyes. -

The symptoms of long-term exposure would be similar to those for acute
exposure, described above.. Additionally, some individuals can become sensitized
to wood dusts and develop allergy-like symptoms upon repeated exposures.
Studies have been conducted-focusing on employees who routinely work with
wood products, - The International Agency for Research on Cancer reports that
there is sufficient evidence that exposure to wood dust from hardwood species

» may lead to an increased risk of nasal/paranasal sinus cancer.

PART O: What should I do ifa hamrdous situation occurs?

4 FIRST-AID MEASURES

SKIN EXPOSURE:

Immedlately begm cleansmg affected area with running water. Remove exposure

or contarmnated clothmg, taking care to not irritate the eyes.



EYE EXPOSURE:

Open victim's eyes while under gentle running water. Use éuﬁcient force to open
eye lids. Have victim "roll" eyes. Minimum flushing is for 15 minutes. Victims
with wood splinters in the eye must receive immediate medical aftention. ‘

INHALATION:

Remove victim to fresh air. If necessary, use artificial respiration to support vital
functions.. Remove or cover gross contamination to avoid exposure to rescuers,

INGESTION:

CALL PHYSICIAN OR POISON CONTROL CENTER FOR MOST CURRENT
INFORMATION. If professional advice is not available, do not induce vomiting.

Victims of chemical exposure must be taken for medical attenﬁon if signs of
irritation or other symptoms develop. Rescuers should be taken for medical
attention, if necessary. Take copy of label and MSDS to physu:!an or health

professional with victim.

5. FIRE-FIGHTING MEASURES

NFPA RANKING: FLAMMABILITY 2
' ’ HEALTH1
REACTIVITY 0
OTHER:

FLASH POINT, Deg: C (method): .

AUTOIGNITION TEMPERATURE, Deg. C:

FLAMMABLE LIMITS (in air by volume, %):

FIRE EXTINGUISHING MATERIALS:

UNUSUAL FIRE AND EXPLOSION HAZARDS:

Not Applicable.’
‘Not Applicable.

‘Lower: Not'available.

Upper:: Not available..

Water Spray; - YES
Dry Chemical; YES
Carbon Dioxide: YES
Halon: NO

Foam:: YES

Other: " Any "A" Class.

This product is combustible. Dusts of this product may form explasive mixtitre
~ with air. When involved in a fire, this material may decompose and produce
irritating fumes and toxic gases (carbon monoxide and carbon dioxide).



Explosion Sensitivity to Mechanical Impact: Not applicable.
Explosion Sensitivity to Static Discharge: Not applicable.

SPECTAL FIRE FIGHTING PROCEDURES:

Incipient fire responders should wear eye protection. Structural fire fighters must
wear self-contained breathing apparatus and full protective equipment.

6. ACCIDENTAL RELEASE MEASURES

SPILL. AND LEAK RESPONSE:

This product can not spill or leak because the chemicals are fixed in the wood. In
the event of a release of dust or chips of this product, safety goggles,
mechanically-resistant gloves, and coveralls should be womn by clean-up personnel.
In particularly dusty areas, use a MSHA/NIOSH approved dustmask. Sweep-up
or vacuum dust and chips. If necessary, rinse the area with soap and water,

PART OI:  How can I prevent hazardous situations from occurring?

i HANDLING & STORAGE

WORK PRACTICES AND HYGIENE PRACTICES:

Avoid getting dusts ON YOU or IN YOU. Wash hands after handling this
product. If work generates significant amounts of dust, shower and change clothes
at the end of such operations. Do not eat or drink in areas where there are dusts
of this product. Individuals prone to sunburns should wear sun screen (protection
factor 15 or higher) when handling large quantities of this product or working in
areas where there are significant quantities of product dust.

STORAGE LING PRACTICES:

Keep in cool, dry place away from open flame. Avoild contaminating food, feed,
and water with dusts of this product. Always, use this product in areas where
adequate ventilation is provided.

PROTECTIVE PRACTICES DURING MAINTENANCE OF CONTAMINATED
EQUIPMENT:

Follow practices indicated in Section 6 (Accidental Release Measures).



8. EXPOSURE CONTROLS - PERSONAL PROTECTION

VENTILATION AND ENGINEERING CONTROLS:
RET | Use with :idequate ventilation. Use a mechanical fan or vent area to outside,
- RESPIRATORY PROTECTION:

- Ifit Is anticipated that the acposure limits for dust may be exceeded duning work
- with this product, wear a MSHA/NIOSH approved dustmask.

EYE PROTECTION:
* Splash goggles or safety glasses.

HAND PROTECTION:

Mechanically resistant gloves.

'BODY PROTECTION:

Use body protection appropriate for task (i.e. coveralls).

9. PHYSICAL & CHEMICAL PROPERTIES

; »VAPOR DENSiTYZ
» Not apﬁiicab[c.
SPECIFIC GRAVITY:
: Not available.
SOLUBILITY IN WATER:
Insoluble.
: VAPOR PRESSURE:

mm Hg @ 20 Deg. C: Not applicable.

EVAPORATION RATE:

(water=1): Not applicable.

MELTING POINT or RANGE:

Not applicable.




BOILING POINT:

Not applicable:

B

Not applicab]e.

APPEARANCE AND COLOR:

Dark brown to black lumber or wood poles with tar-like odor.

'HOWTO bETECT THIS SUBSTANCE:
| (wamning propemes) There are no unusual wammg properties associated W1th
this product besides the tar-like odor.
10, STABILfTY & REAC'I'IVITY
STABILITY: ‘
Stable.

- DECOMPOSITION PRODUCTS:

Carbon monoxide, carbon dioxide and other toxic compounds will be released
" upon combustion of this product.

'MATERIALS WITH WHICH SUBSTANCE IS INCOMPATIBLE:

Thxs product is mcompau"ble with strong oxidizing agcnts

H.AZARDOUS POLYMERIZATION:

. Will‘not oceur.

CONDITIONS TQ AVOID:

_ Avoid contact with open flame and other sources of exﬁeme high temperatures.
Avoid contact with incompatible materials. ‘

- PARTIV: Isthere any other useful information about this material?



- 1L - TOXICOLOGICAL INFORMATION »

TOXICITY DATA:

* There is currently no toxicology mformatmn available on thxs product The followmg
mformat:on is awnlable on creosote:

TDLo (oral, rat) = 52416 mg/kg; reproductive effects
. TBLo (skdn, mouse} =99 g/kg; carcinogenic effects
LS50 (oral, rat). 755 mg/kg -
- LD50 (oral, mouse) =433 mg/kg

LDLo (oral, dog) =600 mg/kg

LDLo (oral; cat) = 600 mg/kg -~

LDLo (oral, rabbit) = 600 mg/kg -

SUSPECTED CANCER AGENT:

Creosote is listed in the NTP Fifth Annual Report on Carcinogens and as an IARC Group
2A Compound (probably carcinogenic to humans). -

IRRITANCY OF PRODUCT:

This product is shghtly lmtanng to contammatcd tissue.

REPRODUCT IVE TOXICITY INFORMATION:

Listed below is information concerning the effects of this product and its components on
_the human reproductive system . ,

» Mutagemcxty.

*While no data exists for the product it is not expected to canse any fetal toxlcxty problcms
- refated to mutagenicity, Animal studies indicate some expcnmenta] mutageruc effects for
creosote at relatively high doses. -

Teratogenicity:

Whlle no data exists for the product, it is not expected to cause any fetal toxicity problems
related to teratogemc1ty »

Reproductive Toxicity:

While no data exists for the product, it is not expected to have an adverse effect on the

. .male or female reproductive system or to cause any fetal toxicity problems. - Animal
studies mdlcatc some expenmcntal reproductive effects for creosote at relatively high
doses. »



MEDICAL CONDITIONS AGGRAVATED BY EXPOSURE:

Dlsordcrs mvolvmg the skin, eyes, liver, or respiratory tracts may be aggravated by
occupational exposures to dusts of tlns product :

RECOMMENDATIONS TO PHYSICIANS:

Treat symptoms.

12. ECOLOGICAL INFORMATION

ENVIRONMENTAL STABILITY:

This product is treated so it will not decompose.

EFFECT OF MATERIAL ON PLANTS OR ANIMALS :

Do net use treated wood under circumstances where the prcscrvahve may bccome a
component of food or animal feed. Examples of such sites would be structure or
containers for storing silage of food. -

EFFECT OF CAL ON AQUATIC LIFE:
There is currently no information available on this prbduct's effects on aquatic [ife;

however, if is anticipated that if large enough quantities of product dusts contammate a
water system, exposed aquatic life may experience adverse health effects.

13.  DISPOSAL CONSIDERATIONS

PREPARING WASTES FOR DISPOSAL:

Waste disposal must be in accordance with appropriate Federal, State, and local

regulations. Waste disposal must be done in accordance with Federal State and local

regulations.

EPA WASTE NUMBER:

Not applicable for wastes consisting only of this product.

14. 'TRANSPORTAT{ON INFORMATION

THIS MATERIAL IS NOT HAZARDOUS s defined by 49 CFR 172.101 by the U.S.

Department of Transportatlon

EROPER SHIPP]NG NAME:

Not applicable.

=10



HAZARD CLASS NUMBER & DESCRIPTION:
'Not applicable.

UNIDENTIFICATION NUMBER:

Not applicable.
ACKING GROUP:
Not applicable.

DOT LABEL(S) REQUIRED:

Not ap phcable
EMERGENCY RESPONSE GUIDE NUNJBER
Not apphcablc.

MARINE POLLUTANT'

Creosote is deﬁned as a marine pollutant undcr 49 CFR 172 101 Appendlx B; however
the creosote treated wood is not so defined.

CIC DANGEROUS GOODS SHIPPING REGULATIONS:

- THIS MATERIAL IS NOT CONSIDERED AS DANGEROUS GOODS.

15.  REGULATORY INFORMATION (+++)

NOTE: The regulatory information is provided on this sheet is for the creosote component
contained in the treated wood. Chemical components of the treated wood are fixed i into the wood
and are not reponable under SARA or CERCLA. ’

ARA REPORTING REQUIREMENTS:

Creosote solution is subject to the réporﬁng requirements of Section 313 of Title ITI of the
Superfund Amendments and Reauthonzauon Act; however the creosote tréated wood is
not.

TSCA INVENTOB:{ STATUS:
? The chemical in this product are listed on the TSCA Inventory

: CERCLA REPORTABLE QUANTITY

(RQ):Creosote = 1 pound. ‘
i s &



STATE REGULATORY INFORMATION:

Chemicals in this product are covered under specxﬁc State regulations, as denoted below:

Alaska - ' Desngnatcd Toxic and Hazardous Substances: None.
California - - Permissible Exposure Limits for Chemical Con@hmm: None.
Florida - Substanee List: 'Creosote,
-~ Mhinois - s Toxiq Substance List: None.
Kansas - ‘ Section 302/313 List: ‘Noncb
Massachusetts - Substance List: Creosote,
M]imeséta - List of Hazardous Substances; None.
M‘ issouri o V'Employcr Informatiér'y’l' oxic Substance List: ﬁdne.
New Jersey - Right to Know Hazardous Substance List: None.

- North Dakota - List of Hazardous Chemicals, Reportable Quantmas Creosote.
Pennsylvania- :  Hazardous Substance List Creosote. .
Rhode Island - Hazardous Substance List': Nore. . :

Texas - : Hdiardous Substance List: None. '
West Virginia - 'Hazardous Substance List: None.’ :
Wisconsin - - Toxic and Hazardous Substances: _None.

CALIFORNIA PROPOSI’I’ION 65:‘

Creosote 15 on the California Proposition 65 lists as a chemical known to the State of
California to cause cancer.

LABELING (Precautionary Statemcnis)t
CAUTION! Dusts of this product can irritate the skin, eyes, nose, throat, on other tissues of the

Tespiratory system. -Dusts can also scratch the eyes, and splinters of this product can puncture the-
skin. Avoid contact with skin and eyes. Avoid breathing dust.

TARGET ORGANS:

(For Dusts of Produict) Sbkin, Eyes, Respiratory System, -
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WHMIS SYMBOL:

Not applicable.

- 16, OTHER INFORMATION

PREPARED BY CHEMICAL SAFETY ASSOCIATES, Inc.
: 9163 Chesapeake Drive, San Diego, CA 92123-1002
619/565-0302 :

DISTRIBUTED BY: Pennington Crossarm Co., Po Box 2236, Eugene, Or 97402
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MATERIAL SAFETY DATA SHEET
Chemical: Pentachlorophenol Treated Wood

GENERAL INFORMATION :
‘Chemical Name / Synonym / Trade Name:
Pentachlorophencl Treated Wood
Pentachiorophenol Treated Wood (063151)
Manufacturer Name:
KOPPERS INDUSTRIES, INC.
Chemical Family Name:
- CAS Number:"
DOT Classification:
NA Number:
UN Number:
MATERIAL SAFETY DATA SHEET
KOPPERS INDUSTRIES, INC.
436 SEVENTH AVENUE
PITTSBURGH, PA. 15219-1800
MEDICAL EMERGENCIES:
1 800 553-5631
"OUTSIDE U.SA.:
412 227-2001
GENERAL INFORMATION:
] 412 227-2884
CHEMTREC ASSISTANCE
1 800 424-9300
CANUTEC:
1'613 996-6666
Prepared By: o '
= Occupational Hea]th and Product Safety Depaﬂment
REVISION DATE:
06/91
,SPECIFICATION SHEET NUMBER

COMMODlTY N UMBER:
00000034
CODE NUMBER:
WPRO0097JU9109
REPLACES SHEET: ;
WPRO0097JL8908 -
SUPPLIER INFORMATION:
- Same as manufacturer.

- NOTICE:

While the information and recommendations set forth herein are believed to be accurate as
of the date hereof, Koppers Industries makes no ‘warranty thh respect thereto and

disclaims all hablllty from reliance thereon.
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SECTION I — PRODUCT IDENTIFICATION

PRODUCT NAME: e - . = - Pentachiorophenol Treétt:;i Wood
COMMODITY NUMBER: 00000034
SYNONYM: » ~ 2 Nore
PRODUCT USE: ' , " Treated Wood --
CHEMICAL FAMILY: NA
FORMULA: Preserved Wood
CAS NUI\IBER: = ' None
DOT PROPER SHIPPING NAME: None
DOT HAZARD CLASS: e Newe
UN/NA NUMBER: | None

CANADIAN PRODUCT CLASSIFICATION: - Exempted - wood product

SECTION I—HEALTH/SAFETY ALERT
CAUTION:
Handling may cause splinters.
Preservative treatment may cause eye and skin irritation.

Observe good hygiene and safety practices when handling this product.
Do not use this product until MSDS has been read and understood.

WARNING:-

This product contains a chemical known to the state of california to cause cancer.
Do pot bum in open fires, stoves, fireplace or residential boilers.

SECTION I - HEALTH HAZARD INFORMATION
EYE: ~ Treated or untreated wood dust or preservative may cause ixﬁmtion.
SKIN: Prolonged and/or repeated direct contact with treated or untreated wood may

cause mild, transient irmmitation. See Section XII for additional information.
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INHALATION: -
Finely divided wood dust, treated or uritrcated, may cause nose, throat or lung- v
irritation and othc; respiratory effects. Preservative vapor may cause respiratory
tract irritation. If exposed in a closed space, vapors may produce headache,
drowsiness, and possible weakness and incoordination. See Section X1 -
COMMENTS. : e :
INGESTION:
Eating treated sawdust may catise mouth, throat and stomach irritation. Nausea;
vomiting and diarrhea can occur.. ' i
SECTION IV - EMERGENCY AND FIRST AID PROCEDURES
EYE CONTACT:

Gently flush any particles from the eye with large amounts of cold water. DO
NOT RUB EYES. Flush with clean, cool water for 15 minutes. ;

SKIN CONTACT:
Rinse skin free of material with water to avoid abrasion of skin. DO NOT RUB

‘ until-skin is free of material then wash thoroughly with soap and water.
INHHALATION: ’

Remove &om exposure. ' If breathing has Sfdpped or is difficult, administer
artificial respiration or oxygen as indicated: ‘Seek medical aid:

- INGESTION:
‘Wipe material from mouth and lips. If syxnptoiﬁs appear, seek medical aid,
" NOTE TO PHYSICIAN: ’ '

There is no specific antidote for effects from overexposure to this material .
Treatment should be directed at the control of symptoms and the clinical condition.” -

SECI'ION V—FIRE AND EXPLOSION HAZARD INFORMATION

FLASH POINT & METHOD: =~~~ NA
AUTOIGNITION TEMP: | NA
FLAMMABLE LIMITS (% BY VOLUME/AIR): 'LOWER: NA

UPPER: NA
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TDG FLAMMABILITY CLASSIFICATION: None
“EXTINGUISHING MEDIA: e Use water stream/spray/fog.
FIRE-FIGHTING PROCEDURES:
Wear - complete fire - service. protective i equipment, -including ' full-face
MSHA/NIOSH approved self-contained breathing apparatus. Use water to cool
_ fire-exposed container/structure/protect personnel, :
- FIRE AND EXPLOSION HAZARDS:

Dust (powder) may form explosive mixture in air. When heated (fire conditions),
vapors/decomposition products may be released forming  flammable/explosive

mixtures in air,
 SENSITIVITY TO MECHANICALIMPACT: D
SENSITIVITY TO STATIC DISCHARGE: - ND

SECTION VI - SPILL, LEAK AND DISPOSAL INFORMATION
~ SPILL OR LEAK PROCEDURES (PRODUCT): Not applicable
WASTE DISPOSAL:

Dispose of treated wood by ordinary trash collection or burial. Treated wood
should not be bumed in open fires or in stoves, fireplaces or residential boilers
because toxic chemicals may be produced as part of the smoke and ashes. Treated
wood from commercial or industrial use (e.g., construction sites) may be burmed
only in commercial or industrial incinerators or boilers in accordance with state and
federal regulations. »

SECTION VII.- RECOMMENDED EXPOSURE LIMIT/HAZARDOUS INGRED.,
EXPOSURE LIMIT (PRODUCT): = : ’

(*) (hard wood dust) :
- (**) (soft wood dust) »
- {***) Based on treatment at a level of 0.6 [bs/ft3 and wood density of 36 tbs/ft3 actual
percentage may vary due to differences in wood stock treatment.

"HAZARDOUS INGREDIENTS CAS NUMBER ' %BY WT. EXPOSURE LIMIT
. = , » (PPM;MG/M3)
Pentachlorophenol .. B7-86-5 . <0.01. - ACGIH-TWA -  0.5skin
| s OSHA-PEL - 0.Sskin
OSHA-TWA- 05
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Fuel Ol » 68476-34-6 <0.02 ACGIH-TWA- 5
: : DEee] ACGIH-STEL - - 10

Wood . >99.9 ACGIH-TWA-  1(%)
i Az i : : o ‘ : - 5(*4)
ACGIH-STEL - 10(*%)

SARA TITLE IIl SECTION 313 CHEMICALS
(SEE SECTION VII FOR CAS NUMBERS AND PERCENTAGES)
Pentachlorophenol =

SECTION VIII - PERSONAL PROTECTION INFORMATION
EYE PROTECTION:

Industrial . safety glasses, minimum.  As necessary to comply with 29 CFR
1910.133 and work area conditions: use side shields, goggles or face shield,
When power-sawing and machining, wear goggles, - :

. SKIN PROTECTION:

Industrial resistant heavy duty-type flexible gloves required for prolonged or
fiequent contact. For dusty operations (areas) wear necessary resistant protective
apparel to include required head, hand and safety-type footwear items, < Wear
tightly woven coveralls or long sleeved shirts and long pants.

RESPIRATORY PROTECTION: -

When existing conditions, OSHA regulations, and manufacturer “Instructions" and .
"Wamings" permit, Organic vapor/acid gas cartridges or canisters may be ‘used.

When sawing or machining treated wood, ‘wear a MSHA/NIOSH ' approved

dustmask (TC-21C). :

VENTILATION:
Provide sufficient generallocal exhaust ventilation in pattern/volume to control
inhalation exposures below current exposure limits and areas below explosive dust .
concentrations:

SECTION IX - PERSONAL HANDLING INSTRUCTIONS

HANDLING: |

| Avoid ‘prolonged or repeated contact with skin or breathing of dusts. - Observe

good personal hygiene practices and recommended procedures. . Avoid prolonged

or repeated contact with skin or eyes. Do not wear contaminated clothing.
Launder separately from household clothing before reuse, or discard.
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STORAGE: No special storage is required,
OTHER:

Showering and clothing change recommended at the end of each shift If oily
preservatives/sawdust soil clothes, launder before reuse. Urethane, shellac; latex
epoxy enamel, and vamish are acceptable sealers for pentachlorophenol-treated
* wood. Whenever possible, sawing/machining treated wood should be performed

outdoors to avoid accumulations of airborne treated wood sawdust.

'SECTION X — REACTIVITY DATA

CONDITIONS CONTREUT]NG TO INSTABILITY:
Stable under normal conditions.
INCOMPATABILITY: ’
' Open flame.

HAZARDOUS REACTIONS/DECOMPOSITION/COMBUSTION PRODUCTS:
Combustion of this product may produce/release chlorinated dibenzodioxins and.
dibenzofurans. ' : e

CONDITIONS CONTRIBUTING TO HAZARDOUS POLYMERIZATION: -
None ; : :

SECTION XI— PHYSICAL DATA

BOILING POINT: e : NA
MELTING POINT: = ~ G TR
VAPOR»PRESSURE; : NA
‘ 'VAPOR DENSITY (AIR=1): ' i
| SOLUBILITY (WATER): i NA
v, VOC: g " ND

COEFFICIENT OF WATER/OIL DISTRIBUTION: - ND

APPEARANCE/ODOR: i © Light tan to brown wood with fuel oil
: ] odar. :
SPECIFIC GRAVITY: = _ NA
% VOLATILE BY VOL: , e NA.
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EVAPORATION RATE (ETHER=1): NA
VISCOSITY: 5 NA

pH: NA

SECTION XY -— COMMENTS

Persons with pre-existing disease in or a history of ailmerits involving the ‘skin;
liver, eye, respiratory tract may be at a greater than normal risk of developing
adverse health effects from woodworking operations with this product.

UNTREATED WQOD DUST OR SAWDUST:

The principal health effects reported from accupational exposure to sawdust or
wood dust generated from untreated wood are dematitis, rhinitis, conjunctivitis
reduced -or. suppressed mucociliary clearance rates, chronic. obstructive lung
changes, and nasal sinus cancer. Skin and respiratory sensitization have ‘been
reported from exposure to hardwood dust.

Epidemiological studies have been reported on carcinogenic risks of employment

in the furniture-making industry, the carpentry- industry, and the lumber and

sawmill industry. - JARC “has reviewed these studies and reports that there is’
sufficient evidence that nasal carcinomas have been caused by employment in the

furniture-making industry where the excess risk is associated with exposure to

untreated wood dust or sawdust from hardwood species.. IARC concluded that

epidemiological data are not sufficient to make a definite assessment of the

carcinogenic risks of - employment as a carpenter or worker in-a lumbermill or

sawnill. ‘

PENTACHLOROPHENOL PRESERVATIVE:

Volume 41 of the IARC Monographs states that there is limited evidence for the
carcinogenicity  of occupational exposure - to - chlorophenols " including
‘pentachlorophenol. - Pentachloraphenol = is fetotoxic, - causing delay in ' the
development of Ilaboratory animal embryos - -and  reducing litter - size,
Pentachlorophenof appears in OSHA Subpart Z Table but not in the NTPAnnual
Report on Carcinogens. Pentachlorophenol may contain as contaminants other
chlorinated phenols and chlorinated dibenzofirrans and dibenzodioxins. * Fuel oil
has been shown to produce tumor formation in laboratory animals following
long-term application. Epidemiological studies of workers in the woodtreating
industry have shown no significant health effects due to occupational exposure to
pentachlorophenol preservative, : :

May be absorbed through the skin including mucous membranes and eye either by
airborne mist, or more particularly, by direct contact.: Skin contact should be
avoided. To the extent necessary, the use of gloves, coveralls; goggles or other




appropriate personal protective equipment, engineering controls or work practices
should be utilized to prevent or.reduce skin absorption. :

No known ingredients which occur at greater than 0.1%, other than those listed

above, are listed as a carcinogen in the IARC Monographs on the Evaluation of

the Carcinogenic Risk of Chemicals to Humans, the NTP Annual Repart on

Carcinogens or OSHA 29 CFR. 1910.1001-1047 subpart Z Toxic and Hazardous
* Substances (Specifically Regulated Substances). '

SKIN PROTECTION (prbtective material):

Permeation/degradation values of chemical mixtures cannot be predicted from pure
components or chemical classes. - Thus, these materials are normally best estimates
based on available pure component data. A significant difference in chemical
- breakthrough time has been reported for generically similar gloves from different
manufacturers (ATHA J., 48, 941-947 1987). T

: ‘Do_ not-use until Consumer Information Sheet is read and understood. ‘Wash
. exposed areas promptly and thoroughly after skin contact from working with this -
product and before eating, drinking, using tobacco products or rest rooms.

Do not wear contact lens without proper eye protection when using this product,
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MSDS DATA
CHEMICAL: Wood Dust
UP-03046
General Information

Chemical Name / Synonym / Trade Name:
“Wood Dust '

Manufacturer Name:
Timber Products Company

CAS Number:

 Address: :
Post Office Box 269, Springfield, Oregon 97477-0055

Phone:
503/747-3321

TRADE NAME:  Wood Dust

SYNONYMS: None

CAS.NO.: None -

DESCRIPTION:  Particles generated by any manual or mechanical cutting or
- abrasion process performed on wood.

PHYSICAL DATA
Boiling Point: £ Not Applicable
Specific Gravity: T Variable (Dependent on wood specics and moisture content),
- 'Vapor Density: : Not Applicable
. % Volatiles of Volume: Not Applicable
" Melting Point: Not Applicable
Vapor Pressure: : Not Applicable
- Solubility in H(2)O (% by wt.) Insoluable
. Evaporation Rate (Butyl Acetate —1) Not Applicable
pH: Not Applicable

Appearance & Odor: ' '
Light to dark colored granular solid Color and odor are dcpendent on the wood

species and time since dust was generated.

FIRE & EXPLOSION DATA

Flash Point:. Not Apphcab!c

Autoignition Temperature: Variable {typically 400-500. F)
Explosive Limits in Air: 40 grams M(3) (LEL)
Extinguishing Media: Water, CO(2), Sand

Special Fire Fighting Procedures:
Wet down with water Wet down wood dust to reduoe the likelihood of ignition or
dispersion of dust into the air. »
Remove bumed or wet dust to open area after fire is cxtinguishcd.



Unusual Fire & Explosnon Hazard:
Strong to severe explosion hamrd (1f wood dust cloud" contacts an ngnon
source)

HEALTH EFFECTS DATA

Exposure Limit:

ACGIHTLV (R). TWA:5.0 mg/m(3) STEL (15 min. )—10 mg/m(3)
(softwood) TWP-1.0 mg/m(3) (certain hardwoods such as beech and oak)
OSHA PEL -No current PEL .

Skin & Eye Contact:
Eye Trritation & Allergic Contact Dermatitis (Wood
Dust can cause eye irritation. - Various species of wood dust can elicit
allergic contact dermatitis in sensitized individuals) ;

Ingestion: @ Not Applicable
Skin Absorption: ~  Not known to occur
Inhalation: - :

May cause: :
i nasal drymess, irritation & obstmctlorL Coughing, whecnng, :
& sneezing; sinusitis & prolonged colds have also been reported.

Chronic Effects:
May cause:

Wood dust, depending on species, may cause dermatrt:s on prolonged,
repetitive contact; may cavse respiratory sensitization and/or irmitation.
Prolonged exposure to wood dust has been reported by some observers to
be associated with nasal cancer. Wood dust is niot listed as acarcinogen by
JARC, NTP; ACGIH or OSHA.

REACTIVE DATA

- Conditions Contributing to Instability: .. Stable under normal conditions

Incompatibility:

Avoid contact with: oxidizing agents, drying oils & flame. Product may 1gmte at
temperatures in excess of 400°F. :
‘Hazardous Decomposition Products:
Thermal-oxidative -degradation ‘of wood produces imtating & toxic. fumes &
gases, including CO, aldehydes and inorganic acids.
Conditions contributing to Pelymerization:
" Not Applicable

PRECAUTIONS & SAFE HANDLING
‘Eye Contact: Avoid:
Skin Contact:
Avoid:
repeated or prolonged contact wrth skin, Careful bathing & clean clothes are mdxcated
after exposure
Inhalation:
RAvoildS = , :
repeated or prolonged breathing of wood dust in air. Oxidizing Agents & Drying Oils.
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Opén Flame:
Avoid:

GENERALLY APPLICABLE CONTROL MEASURES
Ventilation: : G : ik
Provide: : o : ' ESHEET,

adequate general & local exhaust ventilation to maintain healthful working conditions

Safety Equipment: i ! - i
Provide & Wear: goggles or safety glasses. Other protective equipment such as gloves &
approved dust respirators may be needed depending upon dust conditions. : :

EMERGENCY & FIRST AID PROCEDURES
Eyes: . - i : ’ : : :
Flush with water to remove dust particles. If irritation persists, get medical attention.
Skin: s : : ; '

- Get medical advice if a rash or ‘persistent irritation or dermatitis occur, and before
; returning to work where wood dust is present. -
Inhalation: & L = : T8
Remove to fresh air & get medical ‘advice if persistent irritation, ‘severe coughing,
: breathing difficulties occur, before returning to work where wood dust is present. B

Ingestion: - Not Applicable : ,

SPILL/LEAK CLEAN-UP PROCEDURES
Recovery or disposal: v

Clean-up: : = : .
Sweep or vacuum spills for recovery or disposal; avoid ereating dust conditions. Provide
good ventilation where ‘dust conditions may - occur. - Place recovered wood dust in a
, container for proper disposal.
IMPORTANT: . j Agiest i :
- The information and data herein are believed to be accurate and have been compiled from
sources believed to be reliable. It is offered for your consideration, investigation and
verification.  There is ‘no warranty of any kind, express or implied,” concemning the
accuracy or completeness of the information and data herei. : :
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GENERAL INFORMATION
ACZA Treated Wood
Filename: UP-06032.msd , ; '
(1) NOTE: all WHMIS required information is incladed. It is located in
appropriate sections based ‘on the ANSI Z400.1-1993 format.

PART I'What is the material and what do [ need to know in an emergency?
. PART II What should I do if 2 harardous situation occurs? v
PART I How can 1 prevent hazardous situations from occurring?
; . . PART IV Is there any other tiseful information about this malerial?

ACZA TREATED WOOD . B g B

Information contained in this MSDS refers only to the specific' material designated and does nat relate to any
process or to use with any other materials. This information' is furnished free of charge and is based on data
believed to be reliable as of the date hereof It is intended for nse by persons processing techinjcal knowledge ‘at
their own discretion andrisk. Since actual use is beyond our control, no gusrantee, expressed or implied, and ro
Hability is assured by J.H. Baxter in conjunction with the use of this information. Nothing herein is to be construed
as a'recommendation to infringe any patents, ’ A :

L.~ PRODUCT IDENTIFICATION
TRADE NAME (AS LABELED):

ACZA TREATED WOOD »
Ammoniacal Copper Zinc Arsenate Treated
CHEMICAL CLASS: ; 2
Treated Wood
MANUFACTURER'S NAME:

J.H. Baxter . ,

ADDRESS:

1700 South E] Canino Real

San Mateo, CA 94401:0902
EMERGENCY PHONE:

CHEMTREC: 1-800-424-9300
BUSINESS PHONE:!

1-415-349-0201

DATE OF PREPARATION

October 26, 1995

2. COMPOSITION and INFORMATION OF INGREDIENTS B :
This product consists of fumber treated with a preservative containing the components listed in the table below:
This product is treated with differing strengths. of the prescrvative.  The treated wood, based on the strength, of
preservative treatment, retains the following amounts of preservative per cubic foot of wood:

0.25 1bs preservative/cu ft : : : s e

L.00 lbs prescrvative/cu fi

0.40 1bs preservative/cu ft

2.50 1bs preservative/cu ft

0.60 preservative Ibs/cu ft

For the amount of preservative in a particular produdt, refer to product label, The information pmen;ed in this
document is-applicable for all -preservative strengths. ' o ;

CHEMICAL =~ CASH  %wiw - : ©~ EXPOSURE LIMITS IN ATR

NAME - (Based on = . ACGH .
i total weight of TLV STEL
" the retained 2 A .
preservative). - | mg/m3. " mg/m3
Arsenic Not s 0.0% (as Arsenic) NE
Cormpounds applicable ,
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Copper Not 50 NE NE
Compounds applicable e
Zinc Nots 5 = 028 NE NE
Compounds applicable
CHEMICAL EXPOSURE LIMITS IN AIR
NAME s ~OSHA o
PEL STEL 5 IDLE OTHER
Cmg/m3 S mgfm3 ] :
Arsenie - 0.0] (CancerHazard)  NE- NE - . NIOSHREL: €2
Compounds & : micrograms/g
‘ : : : Arsenic/m3/15M
Copper e NE " NE
Compounds '
Tos e R NE NE NE
Compounds . - »
'NE = Not Established
C = Ceiling Level
The table below presents the exposure limits for the wood.
CHEMICAL CAS # : % wiv EXPOSURE LIMITS IN AIR
NAME B ' ACGIH . :
: TLV STEL
mg/m3 : mg/m3
Wood. = s ieior Entire Non- 1(bard wood) 10 (soft wood)
; applicable - preservative : 5 (saft wood)
e Component :
CHEMICAL | EXPOSURE LEMITS IN AIR
NAME © OSHA B
PEL . STEL IDLH . OTHEK
rg/m3 : mg/m3
Wood 25 (Western 10 (All woods NE NE
: Red Cedar). except Western ’
5 (All other) Red Cedar)
NE = Not Established :
C = Ceiling Level

3. HAZARD IDENTIFICATION

EMERGENCY OVERVIEW: : g e : .
This product consists of light green to brown lumber or wood poles: It presents limited hazards in an emergency
situation. ;. Dusts from this product can be irmitating to exposed tissue. It is a combustible material, ‘which ‘will
decompose o produce acrid ‘smoke and toxic gases. (i.e. drsenic- oxides, carbon monoxide; and fumes containing
cupper and zinc), - : :
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SYMPTOMS OF OVER EXPOSURE BY ROUTE OR EXPOSURE:

INHALATION: 2

Inhalation of finely divided dusts of this product may cause inditation of the nase, throat, and other tissues of the
respiratory system, - :

CONTACT WITH SKIN or EYES:
Dusts can cavse eye irritation and scratching of eye tissye, Prolonged or repeated skin contact can cause ‘mild
irritation which disappears after exposure eads; ' :

SKIN ABSORPTION: : e
Arsenical compounds may be absorbed through skin, czusipg numbness or irritation of affected area.

INGESTION; 2
Ingestion of large quantities this product can irritate the mouth, throat, stomach, and other tissues of the digestive
system.  Symptoms of ingestion‘ may include Rausea, vomiting, and irritation, and blood in vomi, stools, or urine:

INJECTION: . i
The only way injection of this material could occur is by wood splinters puncturing the skin. The main Symptoms

associated with such an exposure wauld be redness and isritation at the point of injection;

HEALTH EFFECTS OR RISKS FROM EXPOSURE:
An Explanation in Lay Terms,© -

ACUTE: : : : : =
The main health hazard presented by this product would be irritation of contaminated tissues — especially the skin
and eyes. : e e

CHRONIC: ;

The symptoms of long-term exposure would be similar to thege for acute exposure; described above, Additianally,
some individuals can'become sensitized to wood dusts and develop allergy-like Symptoms uporn repeated exposures.
Studies have been conducted focusing on employees who routinely work ‘with -wood products. The International
Agency for Research on Cancer reports that there is sufficient evidence exposure to wood dust from hardwood
species may lead to an increased risk of nasal/paranasal sinus. cancer. Arsenic Acid is a confirmed human

-carcinogen.

HAZARDOUS MATERIAL INFORMATION SYSTEM

'HEALTH < (BLUE) 2
FLAMMARILITY j (RED) .
~REACTIVITY . (YELLOW) ¢
PROTECTIVE EQUIPMENT

EYES ' e
 RESPIRATORY _ .*" SEESECTION 8
HANDS .

BODY

For routine industrial applications

4. FIRST-AID MEASURES

SKIN EXPOSURE: 3
Immediately begin cleansing the area with running water. Remove exposed or contaminated clathing, taking care
to not to irritate the eyes. .

EYE EXPOSURE: .

Open victim's eyes while under gentle running water. Use sufficient force to open cye lids. Have victim "roll*
eyes. Minimum flushing is for 1S minufes. Victims with wood splinters in the €ye must receive medical attention,
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Remove victim to fresh air, If necessary, use artificial respiration to support vital functions. - Remove or. cover
£T05S contamination to avoid exposure to rescuers; =

INGESTION: i : :
'CALL PHYSICIAN OR POISON CONTROL CENTER FOR MOST CURRENT INFORMATION. If professional
“advice is not available, do not induce vomiling. Victims- of chemical “exposure must’ be taken for medical
attention if signs of imitation or other symptoms develop. Rescuers should be taken for medical atteation, if
necessary.- Take copy of Jabel and MSDS to physician or health professional with victim, i

S. FIRE-FIGHTING MEASURES
FLASH POINT, Deg. (method):

Not Applicable;

: AUTOIGNITION TEMPERATURE, Deg. C;
200 - 270 Deg. C

FLAMMABLE LIMITS (in 2ir by volume, %j:
Lower: " Not available, -
Upper: Not available.
NFPA RANKING
FLAMMABILITY 2
HEALTH 1
REACTIVITY 0,
OTHER :

FIRE EXTINGUISHING MATERIALS:.
Water Spray: YES :
Dry Chemical: YES
Carbon Dioxide: ' YES
Halon: NO
Foam: YES
Other:- Any "A" Class.

UNUSUAL FIRE AND EXPLOSION HAZARDS: =
- This product is combustible. When involved in a firc, this material may decompose and prodiice irritating fures
and toxic gases (coppes and zinc fumes, carbon monoxide and carbon dioxide, arsenic compounds),
" Explosion Sensitivity to Mechanical Impact: Not applicable.
Explosion Sensitivity to Static Discharge: *Not applicable.

SPECIAL FIRE FIGHTING PROCEDURES: ‘ g :
Incipient fire responders should wear cye protection. Strucrural fire fighters must wear self-contained breathing
apparatus and full protective equipment. ' ;

6. ACCIDENTAL RELEASE MEASURES

SPILL AND LEAK RESPONSE: 2 3 - A

This product can not spill or leak becatse the chemicals are fixed in the wood. In the event of a release of dust or
chips this product, safety goggles; . mechanically-resistant gloves, and coveralls should be womn by . clean-up;- -
personnel. In particularly dusty areas; use a MSHA/NIOSH approved dustmask. Sweep-up or vacuum dust and
chips. If pecessary, rinse the area with soap and water.

7. HANDLING and STORAGE

WORK PRACTICES AND HYGIENE PRACTICES: :
Avoid getting dusts ON YOU or IN YOU. Wash hands afler handling this product. Do not eat or drink n areas
where there are dusts of this product. »

STORAGE AND HANDLING PRACTICES: : : .
Keep in cool, dry place away from:open flame. Avoid contaminating food, fecd, and water with dusts of this
product.. Always use product in areas where adequate veutilation is provided.




. PROTECTIVE PRACTICES DURING MAINTENANCE OF CONTAMINATED EQUIPMENT:
Follow practices indicated in Section 6 (Accidental Release Measures),

8. EXPOSURE CONTROLS - PERSONAL PROTECTION
VENTILATION AND ENGINEERING CONTROLS:
Use with adequate veatilation. Use a mechanical fan or vent area to outside.

RESPIRATORY PRO'I'EC‘I'ION: j : :
-+~ Ifitis anticipated that the éxposure limits for dust may be exceeded during work with this product, wear a
- ‘MSHA/NIOSH approved dustmask. : i DEot

EYE PROTECTION: - :
Splash goggles orsafety glasses.

-~ HAND PROTECTION:
: Mechamca.lly resistant gloves.

BODY PROTECTION. ;
Use body protection appropriate for task (i.e. coveralls).

9. PHYSICAL and CREMICAL PROPERTIES
VAPOR DENSITY:
Not applicable.

SPECIFIC GRAVITY:
Not available.

SOLUBILITY IN WATER:
Insoluble:

VAPOR PRESSURE, mm Hg @ 20 Deg_ C:
- Not applicable.

EVAPORATION RATE (water=1);
’ Not applmble.

M'ELTING POINT or RANGE:
Not applicable,

BOT_LING POINT
’ Not apphmble

pH: ;
Tty Not .applimbla

APPEARAN CE AND COLDR_
Light 1an to brown lumber or wood po!cs

HOW TO DETECT THIS SUBSTANCE (mmmg properties): : :
s There aie no unusua.l Warning properties associated with this, product. :

10. STABILITY and REACI'IVI’I’Y
STABILITY
Stable.
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DECOMPOSITION PRODUCTS: e
Carbon monoxide, carbon dioxide, zinc exide, ammonia, copper oxides, and arsenic compounds will be released
. .upon.combustion of thi$ product. ;

- MATERIALS WITH WHICH SUBSTANCE IS INCOMPATIBLE:
This product is incompatible with strang oxidizing agents.

' HAZARDOUS POLYMERIZATION:
- Will not occur.

CONDITIONS TO AVOID:
Avaid contact with open flame and other sources of extreme high temperatires: - Avoid contact with incompatible
matenals. T . 1 :

11.. TOXICOLOGICAL INFORMATION

"TOXICITY DATA:
There is currently no loxicology information available on this product.

SUSPECTED CANCER AGENT:
This product's ingredje_ms are found on the following lists:
COMPOUND FEDERAL OSHAZ LIST IARC NTP  CAL/OSHA
Arsenic/Arsenic
Compounds Yes Yes Yes . -Yes
 Wood Dust No : Yes - Ne No

- Wood Dust listed as a "Human Carcinogen” {Group 1) by IARC. This classification is based pimarily on IARC's

evaluation of incredsed risk  in the occurrence of adenocarcinomas of the nasal cavities and paranasal sinuses
associated with exposure to wood dust. Neither wood, nor wood dust are considered carcinogenic by the Federal
‘OSHA, NTP; ot CAL/OSHA, : ki : :

IRRITANCY OF PRODUCT:
This product is slightly irritating to conlaminated tissye.

REPRODUCTIVE TOXICITY INFORMATION: 8 . i

Listed below is information concerning the effects of this product and its components on the human reproductive
Mutagenicity: 2 L :

While no data exist for the product, it is not expected 1o cause any fetal toxicity problems related 1o mutagenicity.
Teratogenicity: : St TR ;

While no data exist for the product, it is not expected to cause any fetal toxicity problems related to leratogenicity,
Animal studies indicate some experimental teratogenic effects for arsenic acid and zine oxide at relatively high

Reproductive Toricity: '
While no data exist for the product, it is not expected (o have an adverse effect on the male or fernale reproductive
system o7 to cause any fetal toxicity problems, Animal studies indicate some experimental reproductive effects for
zZine oxide and copper oxides at relatively high doses.. !

MEDICAL CONDITIONS ACGR.AVATED BY EXPOSURE: R

Disorders involving the skin, eyes, liver, or respiratory tracts may be aggravated by occupational exposures to dusts
of this procuct; : i : : !
RECOMMENDATIONS TO PRYSICIANS:

Treat symptoms. 12 ECOLOGICAL INFORMATION
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ENVIRONMENTAL STABILITY: :
This product is treated so it will not decompose. - Arsenic, copper; and rinc compounds may slowly be released into
the envirnament and will be transported or degraded based on PH, soil type, and salinity,

- EFFECT OF MATERIAL ON PLANTS or ANIMALS: = : '
Do not use treated wood under circumstances where the prescrvative may become a component of food 6r ‘anjmal

feed. Examiples of such sites would be structures or containers for storing silage of food.

EFFECT OF CHEMICAL ON AQUATIC LIFE: = :

There is currently no information available on this product’s effects on aguatic life; however, it is anticipated that if
large enough quantities of product dusts contatninate 2 water system, exposed aquatic life may - experience
adverse health effects, e :

13. DISPOSAL CONSIDERATIONS

‘PREPARING WASTES FOR DISPOSAL: : .
Waste disposal must be in accordance with appropriate Federal, State, and local regulations.

- = EPA WASTE NUMBER: - i
Not applicable for wastes consisting only of this product.

14. TRANSPORTATION INFORMATION ’ .
THIS MATERIAL IS NOT A HAZARDOUS MATERIAL (49 CFR 172,101 BY THE U.S,
DEPT. OF TRANSPORTATION. ’ : :

" PROPER SHIPPING NAME:
Not applicable,

HAZARD-CLASS NUMBER and DESCRIPTION:
Not applicable. '

" UN IDENTIFICATION NUMBER:
. Not applicable.

-PACKING GROUP:
Not applicable.

- DOT LABEL(S) REQUIRED:
Not applicable.

EMERGENCYRESPONSE GUIDE NUMBER:
Not applicable.” - 3

MARINE POLLUTANT:
The product is not defined as a marine poliutant, 49 CFR 172101 Appendix B.

CTC DANGEROUS GOODS SHIFPING REGULATIONS:
THIS MATERIAL IS NOT CONSIDERED AS DANGEROUS GOODS,

15. REGULATORY INFORMATION (+++)

NOTE: The regulatory information is provided on this sheet is for the preservative séo]utiom and is not apbliablc

to preservative components contained in the treated wood. Chermical components of the treated wood are fixed into
the wood and are not reportable under SARA or CERCLA.
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SARA REPORTING REQUIREMENTS: ;

Arsenic compounds, Copper and its compounds, and Zinc compounds are subject to the reporting requirerents of
Section 313 of Title I of the Superfund Amendments and Reauthorization Act. This treated wood product is not.:-
subject to these requirements; iy

TSCA INVENTORY STATUS: :
The chemicals in this product are listed on the TSCA Inventory.

CERCLA REPORTABLE QUANTITY (RQ): 3
Arsenic = | pound; Copper = 5000 pounds; Zinc = 1000 pounds.
The treated wood ‘product is not subject to these requirements,

STATE REGULATORY INFORMATION: i
Chemicals in this product are covered under specific State regulations; as
denoted belaw: : I :

Alaska - Designated Taxicand Hazardous Substance:::
None i
California - Permissible Exposure Limits for Chemical Contaminants:
Arsenic Compounds, Copper (Salts, Dusts, Miss) '
Florida - Substance List:
Arstnic :
INinois - Toxic: Substance List: :
Arsenic Componnds, Copper Compoiuids
Kartsas - Section 302/313 List;
Copper and Compounds’ . -
Massachusetts - Substance List:
Arsenic Compounds
Minnesota < List of Hazardous Substances:
Arsenic Compounds, Copper (Dusts and Mists)
Missouri - Employer Information/Toxic Substance List;
" Arsenic Acid; Zinc Oxide
New Jersey - Right to Know Hazardous Substance List:
Arsenic Acid, Inorganic Copper Compounds, Zinc Oxide i
North Dakota - List of Hazardous Chemicals, Reportable Quantities:
Arsenic, Copper and Compounds, Zinc and Compounds :
- Pennsylvania - Hazardous Substance List:
Arsenic Compounds, Copper, Zinc Oxide
Rhode Istand - Hazardous Substance List:
Zinc Oxide :
Texas - Hazardous Substance List;
None
West Virginia - Hazardons Substance List:
None ,
Wisconsin - Toxic and Hazardous Substances:
None :

CALIFORNIA PROPOSITION 65: : sty
Inorganic Arsenic Compounds (Le. Arsenic Acid) is on the California Proposition 65 lists as being known to the
State of California to cause cincer. = i

LABELING (Precautionary Statements): ! : :

- CAUTION! Dusts of this product can irritate the skin, eyes, nose, throat, oni other tissues of the respiratory system.
_ Dusts can also scratch the eyes; and splinters of this product can puncture the skin. ‘Avoid contact with skin and
© eyes."Aveid breathing dust. R >

TARGET ORGANS:
{For Dusts of Product) Skin, Eyes, Respiratory System.
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WHMIS SYMBOL:
Not applicable,

Heading: 16. OTHER INFORMATION ] e
-PREPARED BY: CHEMICAL SAFETY ASSOCIATES; Inc; 9163 Chesapeake Drive, San Diego, CA 9163
Chesapeake Drive, San Diego, CA -~ 92123-1002 619/565-0302
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EXHIBIT C
PROPERTY MATERIALS

=Sk Revised Limited :Subsurface Soil and Groundwater Investigation Work Plan
' GRANITE CONSTRUCTION - WATSONVILLE FACILITY
Watsonville, California =
WEKA No. 878001
Prepared by: Wallace Kuhl & Associates Inc,
Dated: Apnl 27,2010

2 Response to Revised Limited Subsurface Soil and Groundwater Investigation -
* " Work Plan, Granite Construction — Watsonville Facility, Umon Pacific Railroad =
Branch Line (milepost 2.32), Watsonville, California

From: John B. Gerbrandt, Site Mitigation.
County of Santa Cruz
Health Services Agency

Dated: June 11,2010 -

3. E-Mail dated June 29, 2010
From: Candice Longnecker, LEED AP, Environmental Coordinator,
Granite Construction Company
To: . James E. Diel, Union Pacific Railroad Company,
Subject: 2005 and 2009 AMEC Reports

4. E-Mail dated June 30, 2010
From: James E. Diel, Manager of Environmental Site Rcmedlanon,
Union Pacific Railroad Company :
To: . Richard L.-Gooch :
cc:  Candice Longnecker, Robert C. Bylsma
Subject: Watsonville, CA — Granite Construction Jssue: 2005 and 2009 AMEC Reports

5. . E-Mail'dated July 13,2010
From: James E. Diel, Manager of Environmental S1te Remechahon,
Union Pacific Railroad Company
To:  Richard L. Gooch
ce: Candice Longnecker
Subject: Watsonwlle CA Granite Construction Issue: 2005 and 2009 AMEC Reports :

6. E-Mail dated July 13, 2010
From: Candice Longnecker, LEED AP, Environmental Coordmator,

Granite Construction Company
To: - James E. Diel : i
Subject: Watsonville, CA. — Granite Constructlon Issue: 2005 and 2009 AMEC Reports
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7. E-Mail dated July 13, 2010
From: James E. Diel, Manager of Enyironmental Site Remediation,
Union Pacific Railroad Company
To: - Candice Longnecker
¢c: - Richard L. Gooch, Lee Hammond
Subject:” Watsonville, CA — Granite Construction Issue: Investigation status

8. E-Mail dated July 14,2010
From: Candice Longnecker, LEED AP, Environmental Coordinator,
; Granite Construction Company
To: - James E. Diel
Subject: Watsonville; CA — Granite Construction Issue: Investigation status

9. EMml dated July 16,2010
From: James E. Diel, Manager of Envuonmental Site Rcmedlatlon
. Union Pacific Railroad Company . - -
To: ' - Candice Longnecker
“cc:  Robert C. Bylsma, Lee Hammond, Richard L. Gooch |
- Subject: Waisonville, CA ~ Granite Construction Issue: Investigation status
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-EXHIBIT D

RECORDING REQUESTED BY AND
'WHEN RECORDED MAIL TO:

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION

, California
Attn: :

MAIL TAX STATEMENTS TO
SANTA CRUZ COUNTY R_EGIONAL TRANSPORTATION COMMISSION

. ; Califomia

Attn:

THIS NSTRUMENT IS EXEMPT FROM RECORDING FEES (GOVERNMENT-CODE §6103) AND FROM DOCUMENTARY
TRANSFER TAX (REVENUE AND TAXATION CODE §11922). ;

(Space above line for Recorder’s use anly)

QUITCLAIM DEED

FOR VALUE RECEIVED, UNION PACIFIC RAILROAD. COMPANY, a
Delaware corporation (“Grantor”), REMISES, RELEASES and QUITCLAIMS to SANTA
CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION, a public agency created
under California law (“Grantee™), all of Grantor’s rights, title, and interest in and to that certain
real property (the “Property”) in the County of [Santa Cruz/Monterey, as applicable], State of
Ca.hforma, described on Schedule 1 attached hereto and mcorporated by reference.

EXCEPTING from this qmtclalm and RESERVING unto Grantor, 1ts SHCCESSOrs
and assigns, forever (except as otherwise provided in the easement reserved for frelght railroad
purposes), the following:

(a) Subject to the terms and conditions below, Grantor eXcepts from the
Property hereby quitclaimed and reserves unto itself, its successors and assigns, forever, an
easement upon, over, under and across the Property, extending ten (10) feet on either side of the
center line of the existing tracks and including rights of access along the length thereof, for
purposes of conducting freight rail operations and otherwise to fulfill Grantor's rights and
~._obligations as a common carrier freight railroad under applicable federal laws and regulations,
including the right to use the Property to provide freight reil service to all customers on or served
from the Property, and to operate, use, construct, reconstruct, maintain, repair, relocate and/or
remove existing and/or future railroad, rail and railroad-related -equipment, -facilities' and

1
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transportation systems mecessary for and related to freight' rail operations ‘ (the "Freight
Easement"); . ; ‘

(i) . This Freight Easement is made subject to the unrecorded
Administration and Coordination Agreement between Grantee and Sierra Northern Railway
("Short Line Operator"), dated as of | : , 2010, as the same may be amended from
time fo time.  The Administration and Coordination Agreement includes terms and conditions
goveming the following, without limitation: maintenance, repair and replacement of the Freight
Easement and improvements thereon;-allocation of liability; reasonable restrictions on rail car
storage and use of lay down space; tourist rail service; future modifications and improvements to
the Property, including the Freight Easement; reservations of rights by the Grantee; and
expiration and termination of the Administration and Coordination Agreement.

(i) - Abandonment of all or part of the Property. Grantor may at any
time, for any reason; and in its sole discretion, seek STB. authority (or an exemption therefrom)
to abandon freight service, over all of, or any segment of; the Property. Grantee agrees to
cooperate with, and not to directly or indirectly oppose, Grantor's abandonment efforts. - If
Grantee timely files with the STB 2 Statement of Willingness to Assume Financial
Responsibility meeting the requirements of the STB's regulations, Grantor shall file with the
STB: (A) an expression of willingness to enter into a rail bankingytrail use agreement; (B) a
~ statement that Grantee and Grantor have entered into such an agreement; and (C) a request that

the STB issue a Notice of Interim Trail Use (NITU) or Certificate of Interim Trail Use (CITU),
as appropriate. Upon the effective date of each such NITU.or CITU, or upon Grantor’s
.- abandonment of freight service over all of, or any segment of, the Property, (X)) Grantor shall
execute and deliver to Grantee an option to acquire Grantor's right to restart freight rail service
on the subject segment of the Property in the form attached hereto as Schedule 2; and (Y)
Grantor's freight casement, and the Administration and Coordination Agreement between the
Short Line Operator and Grantee, shall antomatically terminate with respect to such segment
without any further liability thereunder to Grantee on the part of Grantor and the Short Line
Operator, unless the Administration and Coordination Agreement specifically provides
otherwise.  After such antomatic termination, upon Grantee's request and at Grantee's expense,
Grantor shall execute a quitclaim of such freight easemeént as to'such segment. Grantor may
withdraw any abandonment in its sole discretion.

(iii)" - Offfers of Financial Assistance, - If Grantor seeks abandonment of
any segment of the Property and Grantor receives an Offer of Financial Assistance (“OFA”) with
respect thereto, Grantor shall promptly notify Grantee in writing. ‘Grantee (or its designee) may,
at its option, submit its own OFA in the amount of $1.00 and Grantor shall accept the OFA
submitted by Grantee (or its designee). ; :

(iv) . Nonuse of Freight Easement Property; Default under
Administration and Coordination Agreement. “If any segment of the Property subject to this
Freight Easement is not regularly used (as-defined in the Administration and Coordination
Agreement) for freight rail purposes for a period of one (1) year, or a material default occurs
under the Administration and Coordination Agreement without being cured under the terros and
conditions thereof, Grantor shall, at Grantee’s request, enter into a rail banking/trail use =
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agréement and otherwise comply with the provisions of paragraph (if), or cooperate with an
application by Grantee, or its designee, to commence common camer freight serv1ce on the
Property; »

(v)  Successors and Permitted Assigns. All of the terms and conditions
of this Freight Easement shall be binding upon, and inure to the benefit of, and be enforceable
by, the parties hereto and their respective successors and pemutted assigns. Grantor may not

assign this Freight Easement except as provided in the Administration and Coordination
Agreement. Any assignment of this Freight Easement shall be conditioned upon the assignee
assuming all obligations set forth herein and in the Administration and Coordination Agreement.
Grantee hereby consents to the assignment of this Freight Easement to Short Line Operator.
Upon Union Pacific Railroad Company's assignment of its rights and interest under this Freight
Easement to Short Line Operator, Union Pacific Railroad Company shall be released and
discharged from any further obligation or liability under this Freight Easement and references to
"Grantor" hereunder shall then refer to Shon Line Operator or any successor to Short Line
Operator as applicable. »

(b) The existing elght inch (8") sanitary sewer p1pelmc and appurtenant
facilities referred to in the following sentence, whether owned by Grantor or any third party, and
a-perpetual easement upon, over, along, under and across the portion of the Line that lies five
feet (5" on each side of the centerline of such existing eight inch (8") sanitary sewer pipeline and
appurtenant facilities (the "Easement Area"), for the purposes of constructing, maintaining,
repairing, operating, renewing, replacing, using and/or removing the eight inch (8") sanitary
sewer pipeline and. appurtenant facilities (whether now or hereafter installed, and‘including
facilities which are the technological successor to any existing or hereafter installed facilities);
together with (a) the right of ingress and egress to and from the Easement Area, and (b) the right
to-collect the rents, issues and profits therefrom, and from any existing contracts. In-addition to
and not in limitation of Grantor's rights under the foregoing reservation of easement, Grantes, for
itself, its successors and assigns, hereby covenants and agrees that Grantee shall not interfere
with ‘the rights of Grantor's Licensee under that certain License Agreement between Southern
Pacific Transportation Company (predecessor in interest to Grantor) and Holcomb Corporation
dated July 27, 1990, identified in the records of Grantor as Audit Number S211235, and granting
certain rights ‘to said Licensee to use a portion of the Line for eight inch (8") sanitary sewer
pipeline purposes. - This reserved right is intended solely to permit Grantor to - honor -its
obligations under said License Agreement and does not constitute a reservation of nghts for any
other purpose. :

(¢) -The existing eight inch (8") sanitary sewer pipelines and. appurtenant
facilities referred to in the following sentence, whether owned by Grantor or any third party, and
a perpetual easement upon, over, along, under and across the portion of the Line. that lies five
feet (5")'on each side of the centerline of such existing eight inch (8") sanitary sewer pipeline and
appurtenant. facilities (the "Easement Area"), for the purposes of constructing, maintaining,
. Tepairing, operating, renewing, replacing, using and/or removing the eight inch (8") sanitary
sewer pipeline and appurtenant facilities. (whether now or hereafter installed, and including
facilities which are the technological successor to any existing or hereafter installed facilities);
together with (a) the right of ingress and egress to and from the Easement Area, and (b) the right
- to collect the rents, issues and profits therefrom, and from any existing contracts. In addition to
3
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and not'in limitation of Grantor's rights under the foregoing reservation of easement, Grantee, for
itself, its successors and assigns, hereby covenants and agrees that ‘Grantee shall not interfere
with the rights of Grantor's Licensee under that certain License Agreement between Southern
Pacific Transportation Company (predecessor in. interest to Grantor) and Holcomb Corporation
dated July 27, 1990, identified in the records of Grantor as Audit Number $211236, and granting
certain rights to said Licenses to use a portion of the Line for eight inch (8") sanitary sewer
pipeline  purposes.  This reserved right is intended solely: to. permit Grantor: to- honor:its -
obligations under said License Agreement and does not constitute a reservation of nghts for any

othcr purpose.

(d)  The existing four inch (4") VCP.sewer and four inch (4"} copper water
pipelines and appurtenant facilities referred to in the following sentence, whether owned by
Grantor or any third party, and a perpetual easement: upon, over; along, under and across the
portion of the Line that lies five feet (5') on each side of the centerline of such existing four inch
(4") VCP sewer: and four inch (4") copper water pipeline and appurtenant facilities (the
"Easement Area"), for the purposes of constructing, maintaining, repairing, operating, renewing, .
" replacing, using and/or removing the four inch (4") VCP sewer and four inch (4"') copper water
pipeline and appurtenant facilities (whether now or hereafter installed, and including facilities
which are the technological sticcessor to any existing or hereafter installed facilities); together
with (a) the right of ingress and egress to and from the Easement Area, and (b) the right to collect:

" the rents, issues and profits therefrom, and from any existing contracts. In addition to and not in. -
limitation of Grantor's rights under the foregoing reservation of easement, Grantee, for itself, its
‘successors and assigns, hereby covenants and agrees that Grantee shall not interfere with the
‘rights of Grantor's Licensee under that certain License Agreement between Southern Pacific
Transportation Company (predecessor in interest to Grantor) and James G. Speth dated March'
19, 1980, identified in the records of Grantor as Audit Number S204567, and granting certain
rights to said Licensee to use a portion of the Line for four inch (4") VCP sewer and four inch
{4") copper water pipeline purposes. This reserved right is intended solely to permit Grantor to
‘honor its obligations under. said License Agreement and does not. constitute a rwervauon of
rights for any other purpose.

(e). The existing twenty-four inch (24") storm drain pipelines and appurtenant
facilities referred to in the following sentence, whether owned by Grantor or any third party, and
a perpetual easement upon, over, along, under and across the portion of the Line that lies five
feet (5') on each side of the centerline of such. existing twenty-four inch:(24"). storm drain
pipeline and appurtenant facilities (the "Easement Area"), for the purposes of constructing,
maintaining, repairing, operating, renewing, replacing, using and/or removing the twenty-four
inch (24") storm drain pipeline and appurtenant facilities {whether now or hereafter installed, and
mcluding facilities which are the technological successor to°any existing or hereafter installed
facilities); together with () the right of ingress and egress to and from the Easement Area, and -
(b) the right to collect the rents; issues and profits therefrom, and from any existing contracts. In
addition to and not in limitation of Grantor's rights under the foregoing reservation of easement,
Grantee, for itself, its successors and assigns, hereby covenants and agrees that Grantee shall not
interfere with the rights of Grantor's Licensee under that certain. License. Agreement between
Southern Pacific Transportation Company (predecessor in interest to Grantor) and ' Phillips
Driscopipe, Inc. dated April 20, 1995, identified in the records of Grantor as Audit Number
S715469, and granting certain rights to said Licensee to use a portion 'of the Line for twenty-four
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inch (24") storm drain pipeline purposes. This reserved right is intended solely to pcnmt Grantor
to honor its obligations under said License Agreement and does not constitute a reservation of
rights for any other purpose. ’

IN: WITNESS WHEREOF, the undersigned have executed this Quitclaim Deed as of
, 2010. : ; : sl

UNION PACIFIC RATLROAD COMPANY,
Attest: » 'a Delaware corporation :

: : By:
Assistant Secretary Title:

(SEAL)

SANTA CRUZ COUNTY REGIONAL :
TRANSPORTATION COMMISSION, a public
agency created under California law

By:
Name:
Title:

APPROVED AS TO FORM:

Counsel
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STATE OF NEBRASKA ™ -)

COUNTY OF DOUGLAS )

: On -, 2010, before me, a Notary Public in and for said County
and :State, personally appearcd 5 and ;
who are the and the Assistant Secretary, tespectively,. of UNION: !

PACIFIC.RAILROAD COMPANY a Delaware corporation, personally known to me (or proved
to me on the basis of satisfactory evidence) to be the persons whose names are subscribed to the
within: instrument, and . acknowledged 16 ‘me that they executed the same in their authorized
capacities, and that by their signatures on the instrument the persons or the ennty upon behalf of
which the persons acted, executed the instrument.

WITNESS my hand and ofﬁc1a1 seal.

e Notary,Public
(SEAL)

okegel - practice arcebreal estme\matiers\catifrnintsants eniz dty ne_6490T3\wanio crue psa 08.03.10 flasl dov



1728-03

STATE OF CALIFORNIA

)
, ) ss
COUNTY OF SANTA CRUZ : )
: On 2010, before me, ; a Notary - »
Public in and for said County and State, personally appeared i ,

who proved to me on the basis of satisfactory evidence to be the person whose name is
subscribed to the within instrument, and acknowledged to me that he executed the same in his
authorized capacity, and that by his signature on the instrument the person, or the entity upon
behalf of which the person acted, executed the mstrument. v

I certify under PENALTY OF PERJURY under the laws of the State of California
that the foregoing paragraph is true and correct.

WITNESS Dy hand and official seal. v

Notary Public

(Notary Seal)
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SCHEDULE 1 TO QUITCLAIM DEED

LEGAL DESCRIPTION OF PROPERTY
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SCHEDULE 2 TO QUITCLAIM DEED

, 'FORM OF OPTION g
[To Be Executed in Recordable Form] -

1. The portion of the Property between milepost [ ] and milepost [ - -] (the
< "Railbanked Property") is subject to the effective orders of the Surface Transportation Board'
("STB") applying Section 8(d) of the National Trails System Act, 16 U.S.C. Section 1247(d).
The Railbanked Property shall remain under the jurisdiction of the STB (or its successor agency)
pursuant to applicable regulations of said agency for reactivation of freight rail service and for
" interim trail use. In the event Grantee shall apply to the STB (or its successor agency) to cease
“railbanking all or any portion of the Railbanked Property, Grantor shall not object to such
application. :

2. Grantor hereby grants to Grantee an opnon for a penod of 99 years aﬁer thc date

of this Option to acquire Grantor's residual right to reactivate freight rail service on allor any

‘portion of the Railbanked Property: Such option (i) shall be exercisable upon 10 days prior

written notice to Grantor after Grantee has obtained regulatory authority to acquire such residual

. ‘right, and upon tender of $10 as additional consideration, or (ii) may be waived by Grantee upon
written notice to Grantor. - :

3. . If Grantor reactivates freight rail service on any portion of the Railbanked
Property, Grantor (i) shall reimburse Grantee for the amount Grantee has paid for the portion of
'the Railbanked Property in question, including all improvements subsequently constructed
' thereon, or the then-current market value of the portion of the Railbanked Property in question,

whichever is greater, and (i) shall be solely responsible for the rcstorahon of tracks, ties and
other structures necessary for freight rail service,
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CERTIFICATE OF ACCEPTANCE
(Pursuant to Government Code §27281)

~ This is to certify that the interest in real property transferred by Quitclaim Deed as of
' - ,2010,-from Union Pacific Railroad Company, a Delaware corporation, to the

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION, a public agency
created under California law (“Grantee”), is hereby accepted by the undersigned officer pursuant .

to" authority conferred - by -Resolution @ No. of " Grantee’s’ Commission, “adopted
, 2010, and Grantee consents to recordation thereof by-its duly authorized
representative. ' ' :
SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION
Date: T e By:
’ : ' Title:
APPROVED AS TO FORM:

Counsel
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1728-03
EXHIBIT E _
ASSIGNMENT AND ASSUMPTION AGREEMENT

' FOR  VALUE RECEIVED, UNION PACIFIC RAILROAD COMPANY, a
Delaware corporation (" Assignor”), ASSIGNS AND TRANSFERS to SANTA CRUZ COUNTY
REGIONAL TRANSPORTATION COMMISSION, a public agency created under California
law ("Assignee"), its successors and assigns, all of Assignor's right, title and interest in and to the
leases and licenses (collectively, "Licenses") to the extent the Licenses affect the real property
("Property”) described on Schedule 1, which Licenses are listed on Schedule 2.

Assignee agrees to(a) perform all of the obligations of Assignor pursuant to the

Licenses as they relate to the Property accruing after the date hereof, and (b) indemnify, defend

and hold Assignor harmless from and against any and all claims, causes of actions and expenses

(including reasonable attorney's fees) incurred by Assignor and arising out of (1) Assignee's

failure to comply with terms of the Licenses as they relate to the Property after the date hereof,

and {2) claims under the Licenses as they relate to the Property by the licensees named in the
Licenses accruing after the date hereof as they relate to the Property.

This assignment is made and accepted without recourse agamst Assxgnor as to the
performance by any party under such Licenses. :

All Schedules attached to this Agreeineﬁt are incorporated herein for all purposes.

Dated the day of L on10;

UNION PACIFIC RAILROAD COMPANY,
a Delaware corporation

By:
Title:

SANTA CRUZ COUNTY REGIONAL.
TRANSPORTATION COMMISSION, & public
agency created under California law

By:
Title:

" oiMlegal - practice dreatreal extatch \Califoriz\xarite cruz ety ric_649073\ania cruz psn 08.03. 10 final.doc
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SCHEDULF 1 TO EXHIBIT E

LEGAL DESCRIPTION OF PROPERTY
TO BE ATTACHED
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EXHIBIT F

FIRST AMERICAN TITLE INSURANCE COMPANY CONDUCTS ESCROW BUSINESS UNDER CERTIFICATE OF
AUTBORITY NO. 2787 ISSUED BY THE STATE OF CALIFORNIA DEPARTMENT OF INSURANCE

ESCROW HOLDER GENERAL PROVISIONS

DEPOSIT OF FUNDS AND DISBURSEMENTS

Escrow. Holder shall deposit 8]l funds received 'in this escrow in any financial institution insured by & federal agency.:of the
United States Government; including finenicial institutions affilisted with Bscrow Holder’s company, in one: or more general
escrow demand accounts. Unless Escrow Holder is handed 8 W-9 form end specific inyestment instroctions from the Buyer and
Seller, all funds delivered to Escrow Holder pursuant to these instructions will be deposited in & non-interest bearing fiduciary
sccount.” Alf disburséments shall be made by Escrow Holder's check unless otherwise instructed in writing. Escrow Holder is
‘authorized not to close escrow or disburse until collected funds have becn confirmed in escrow.

GOOD FUNDS LAW :
The parties understand that ALL funds to close escrow. and/or to be released ear]y must be deposited into escrow priot to the date
of closing/carly release to allow sufficient time for clearance of the funds prior-to disbursement. In the event such funds are nol

in the form of & cashier’s, certified or teller check drawn on 2 financial institution, sufficient time must be allowed for clearance

-“to.comply. with any “good funds™ law which is in effect. (For escrows conducted in California; the good funds:law is Section
12413.1 of the Celifornia Insurance Code.)Funds may be wired dlrectly into’ Bscrow Holder’s depository bank account to avoid
waiting for clearance.

‘PRORATIONS AND ADJUSTMENTS
SUBJECT TO THE EXPRESS TERMS OF THE AGREEMENT, the expression “close of escrow” used in this escrow means
the date on which documents referred to herein are recorded and relates only to prorations and/or adjustments unless otherwise

specified.
All prorations end/or adjustments are to be made on the basis af a 30-day month unless otherw:se instructed in writing.

RECORDATION OF DOCUMENTS

Escrovy Holder is authorized to record any documcnts delivered through this escrow, -the recording of which is necessary or

proper in the issuance of the requested policy of title insurance.

AUTHORIZATION TO FURNISH COPIES .

Escrow Holder is to furnish a copy of these instructions, amendments then:to. closmg statements and/or any other documents
deposited in this escrow to the lender(s), the real estate broker(s), the attorney(s) and/or the accountani(s) involved i this
transaction upon request of the lenders, brokers, aitomeys or accountants.

PERSONAL PROPERTY TAXES
No examination, UCC Search or insurence as to personal property and/or the amount or payment of personal property taxes is

required unless otherwise instructed in writing.

RIGHT OF CANCELLATION

Any party instructing Bscrow Holder to cance| this escrow shall file notice of cancellanon in Escrow Holder's office, in writing:
Within 2 reasonable time, Escrow Holder shall meil, by certified and regular mail; one copy of the notice to each of the other
parties at the eddresses stated in this escrow. : Unless g written objection to cancellation is filed in Escrow Holdexr's office by a
party within ten (10) days after date of mailing, Escrow Holder is authorized at its option to comply with the notice and demand
payment of Escrow Holder’s cancellation charges as provided in this agreement. Ifa written objection is filed, Escrow Holder is
authorized at Bscrow Holder's, option to hold all the money and documents contrined in this escrow and take no further action
until otherwise directed, either by the partics” mutual written instructions, or final order of & court of cornpetent jurisdiction.

ACTION IN INTERPLEADER

The parties hereto expressly agree that Bscrow: Holder hes the sbsolute right af Escrow Holder's election o file an action in
interpleader requiring the parties to answer'and litigate their several clairns and rights between themselves and Bscrow Holder is
authorized to deposit all documents and funds held in this escrow with the clerk of the court. In the event such an action iy filed,
the parties jointly and severally agree to pay Escrow Holder’s cancellation charges end costs, expenses and reasonable attomeys’
fees which Escrow Holder is requited to expend or incur in the interpleader action, the amount thereof to be fixed and judgment
therefor to be rendered by the court. . Upon the filing of the action, Escrow Holder: shell: thereupon be fully released ‘and
discharged from all obligations to further perform any: duties or obhgauons otherwise- imposed by the terms of this escrow,
pTOVlded such filing is meritorions. i
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‘TERMINATION OF AGENCY OBLIGATIONS
~ Ifthere is no action taken on this escrow within six (6) months after the “time limit date™ as set forth in the esérow instructions or
written extensien thereof, Escrow Holdar’s agency obligation shell terminate at Escrow Holder's option-and ell documcnts
_monies or other items held by Escrow.Holder shall be returned to the pariies depositing the same, :
- In the event of termination of this escrow, whether at the request of eny of the parties or otherwise, all fees and charges due in
_connection with !hxs £SCTOW. mcludmg expenditures mcun'ed and/or authorized shal} be paid by the parties hereto.

CONF LICTING INSTRUCTIONS

Should Escrow Holder before or after close of es¢row receive or become aware of any conflicting demands or claims with mspect
“to this escrow or'the rights of any of the parties hereto, or any moaey or property deposited herein or affected hereby, Escrow

Holder shall have the right to discontinue any or all further acts on Bscrow Holder’s part until the conflict is resolved 1o Escrow

: . Holder's satisfaction, and Escrow Holder shall have the further right to conmments or defend any action or proceedings for the

determination of the conflict as provided in the “Right of Cancellation” and “Action in Interpleader” paregraphs of these General
Provisions. $ ‘

USURY
Escrow Holder is not to be concerned with any qucstion of usury in any loans or encumbrances involved in the processing.of this

escrow and Escrow Holder is hereby réleased of any responsibility or liability therefor.

INDEMNITY FOR ATTORNEYS FEES AND COSTS v ‘

Tn the event suit is brought by any party to' this escrow, including the Escrow Holder or any other party, against each other, or
others, including the Bscrow . Holder, claiming sny right they. may: have against each other or against. the title ‘company, then in
that event, with the exception of gross negligence by the title cornpany, the perties hereto'agree to indemmify and hold the title
compeny harmless egainst any attomey’s fees and costs incurred by it, unless such suit is based on a claim against the title

campany and the party is the “prevailing party.”

AMENDMENT TO ESCROW INSTRUCTIONS

Any. amendment or. supplement to these escrow .instructions must be in writing. and signed by. the parties. . These escrow,
instructions emd any writken amendments, supplements or exhibits attached hereto constitute the entire escrow agreement between -
the Escrow Holder and the parties herete with respect to the subject matter hereof and supersedes all prior understandings, with

respect thereto.

PROPERTY TAXES SUBSEQUENT TO CLOSE OF ESCROW

Buyer and Seller herein acknowledge that there may be supplemental and/or additiona) taxes which may be assessed by reason of
a change in ownership-or-completion of construction. ‘This will be reflected in the policy of title insurance issved at the ‘close of
escrow.:* Bscrow Holder shall not be concemed with any adjustment(s) of supplementzl taxes between the parties for bills
received by the parties after the close of escrow. In the event Seller has received Supplemental Tax Bill(s) prior to close of
escrow, Seller will provide them to Bscrow Holder with an explanstion of time periods covered by the tax bill(s) for proration
purposes; (In California the applicable provisions are found in California- Revenue and Taxation Code Sections 75 ‘and
following.) In the event Buyer or Seller have epplied, or apply for a reduced assessment, and & refund of taxes is réceived by
Escrow Holder as Agent, Escrow Holder is to retain the finds ii one or more of Escrow Holder's general escrow demand
accounts until Escrow Holder has recelved mutesl written instructions from the parties duec’dr;g Bscrow Holder as to. the proper
dtsposmon of the tax rcfund :

CHAN GE OF OWNERSHIP FORMS

“Buyer will fumish Bscrow Holder with'a completed Prehnunary Change of Ownership Report which Escrow Holder is instructed
to submit at time of recordation pursuant to Section 480.3 of the Celifornia Revenue and Taxation Code. In the event this escrow
is otherwise ready to close and Buyer has not provided. the above report, Escrow Holder is instructed to close this escrow and
collect from Buyer for the County Recorder eny additional fee required for recordation when & Preliminary Change of Ownership
Report does not accompany the documents being recorded.. Buyer is aware that if the above repart is not submitted at fime of -

- recordation as required, a Change of Ownership Staternent must be filed by the Buyer with the County Assessor not lster than 45
days after recordation and failure to do so will result in edditional penalties.  Buyer acknowledges that Rscrow Holder shall bave
no responsibility and/or liability’ for the County Recorder’s acceplance or rejection of the Preliminary Change of Ownership
Report. For escrows involving property in States other than California parties will provide Bscrow Holder with applicable
documents as may be reguired by the county recorder or taxing authority to close this trensaction. :

INSURANCE POLCIES OTHER THAN TITLE INSURANCE :

When dealing with real property and/or improvements located thereon it is advisable to obtain fire, hazard or liability insurance
coverage. .In gll acts in this cscrow relating to insurence, including adjustments, if any, Escrow Holder may assume that each
policy is ‘in force ‘and that the necessary premium has been:paid. . Escrow Holder shall not be responsible for obtaining fire,
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hazard or liability insurance, unléss Escrow Holder has received written instruction prior to close of eserow from the parties.or
their respective lenders,

FACSIMILE INSTRUCTIONS :

In the event-the parties utilize “facsimile” trensmitted signed documents; Buycr and Seller hereby agree to accept and instruct the
Escrow Holder to rely upon such documents as.if they bore originel signatures. Buyer and Seller bereby acknowledge and agree
to provide to Escrow Holder, within 72  hours of transmission, such documents bearing the original signatures.. Buyer and Seller
further acknowledge and agree that documents necessary for recording with other than originel signatures (i.c., facsimiles) il
riot be accepted for recording by the County Recorder thereby delaying the close of escrow..: _

EXECUTE IN COUNTERPART

These escrow instructions and any subsequent amendments mey be executed in-one or more counterparts, each’of which

independently shall have the same effect as if it were the original; and:all of which taken together shall constitute one and the
.. same instruction. ’
IF. THE: TRANSACTION WHICH IS THE SUBJECT OF THIS ESCROW IS A SALE; THE PARTIES TO THIS
TRANSACTION MAY HAVE CERTAIN TAX REPORTING*AND WITHHOLDING-OBLIGATIONS PURSUANT TO
STATE LAW OR FEDERAL LAW.REFERRED TO BELOW,

REPORTING TO THE INTERNAL REVENUE SERVICE :

The Tex Reform Act of |986 provides that Escrow Holder must report certain information regarding all'veal estate transactions to
the Intemal Revenue Service. This information includes, among other things; the Seller's social security number. and/or tax
“jdentification numbes and forwarding address, and the gross sales price of the transaction. . This is not & requirement gencrated by
Escrow Holder, but rether & means of complying with the new tax law. * This information must be provided to Bserow Holder
upon the opening of escrow and neither can escrow be closed, nor can & deed or any other documents be recordexd until the
information is provided and the Seller certifies the accuracy of ‘the information in writing.” By exécution of these escrow
instructions, the parties acknowledge receipt of this notice.

TAX REPORTING AND WITHHOLDING OBLIGATIONS OF THE PARTIES
CALIFORNIA LAW: In accordance with Section 18662 and 18668 of the California Revenue and Taxation Code, a Buyer may
be required ‘to withhold an amount equal to three and one-third (3-1/3) percent of the sales price, in the case of 2 disposition of
California ree] property intetest by-either: (1) A Selier who is an individua! with a last known street address outside of California
or when the disbursement instructions authorize the procetds to be sent to  financial intermediary of the Seller; OR (2) A
corporste Seller which has no permanent place of business in California. For failure to withhold, the Buyer may become subject
to a penalty in an amount equal to the preater of 10 percent of the amount required to be withheld or five hundred ‘dollars
($500.00). “However, notwithstanding any other provision included in the California statutes referenced herein, no Buyer will be
required to ‘withhold ‘any amount or be subject to penelty for failure to withhold if: (a) The sales price of the California real
property conveyed does not exceed one hundred thousand dolars ($100,000.00); OR (b) The Seller executes a written certificate,
under the penalty of perjury, certifying that the Seller is a resident of California, or if & corporation, has & permanent place of
business in Californig; OR (c) The Seller, who is an individual, executes s written certificate, under the penalty of perjury, that
""'the Californin real property. being conveyed is the Seller’s principal residence (as defined in Section 1034 of the Internal Revenue
Code). The Seller is subject to penalty for knowingly filing a fraudulent certificate for the purpose of avoiding the withholding
requirement, - The California statutes referenced herein include provisions which authorize the Franchise Tax Board to grant
_reduced withholding and waivers from withholding on a case-by-case basis.
The Seller may request a reduction in withholding or waiver and the Buyer and Seller may obtain additional information by
: contacting the Franchise Tax Board, Withhold at Source Unit, P.O. Box.651, Sacramento, CA 95812-0651 (916-845-4900).

LAW OF STATES OTHER THAN CALIFORNIA
if the parties are required to withhold by the Jaw of a state other than California, the parties understnnd that the withholding -
obligation is the exclusive obligation of the parties to thiz transaction and thet Bscrow Holder is not obligated to withhold ‘or

notify the parties of any withholding obligation they may have.

FEDERAL LAW

Internal Revenue Code Section 1445 plaoes spacml requirements for tax reporting and withholding on the parties to a resl estate
transaction .where the - Seller ' (Transferor) is a non-resident alien, a non-domestic corporation or: partnership, 2 domestic
corporation or partnership controlled by non-residents or non-resident corparations or partnerships.

With respect to both the State Lew and Federal Law referred 1o above, the parties to this transaction should seek an attorney's;
sccountant’s, or other tax specialists’ opinion concerning the effect of these laws on this transaction.. The parties to this
transaction should NOT act on or rely on any Statements mede of omitted by the Escrow Officer, Title Officer; or other closing.
Officer’ with respect to tax reporting -or withholding requircments. By ‘execution of these escrow instructions, the parties
acknowledge receipt of this notice.
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DISCLOSURE OF TAXPAYER IDENTIFICATION NUMBERS 3 : :

Internal Revenue Code Section 6109(h) imposes requirements for fumishing, disclosing ‘and. fmcluding taxpayer identification
numbers in tax retums on the parties. to 8 residential teal ‘estate Iransaction involving seller-provided. financing. - The partics
understand that the disclosure repbriing requitements are exclusive gbligations between the parties to_this transection and that
Estrow Holder is not obligated to transmit the taxpayer identification numbers to the Internal Revenue Service or to the parties.
Escrow Holder is not rendering an opinion concemning the effect of this law on- this transaction, and the partics are not acting on
any statements made or_omitted by the Escrow or Closing Offices. By execution of. these escrow instructions, the pariies

- acknowledge receipt of this notice. : : .

! To facilitate compliance with this law, the parties to this escrow hereby authorize Escrow Holder to release any party’s taxpayer
identification numbers to any requesting party who is a party to this transaction. - The requesting party shail deliver a written
request to escrow. The patties hereto waive all rights of confidentiality regarding their respective taxpayer identification numbers
and agree to-hold Escrow Holder harmless against any fees, costs, o judgments incurred and/or wearded in connection with the
release of taxpayer identification numbers. TR e s

TIME IS OF THE ESSENCE OF THESE INSTRUCTIONS g ]

If this escrow is not in condition to close: by the closing- date referred to in the body of these instructions, and-demand - for

cancellation s received by you from any party to this escrow after said date, you will act in accordance ‘with the cancellation

instrictions contained in thesé general provisions.  If no dermiand for cangellation is made, you will proceed to ‘close this escrow
< when the principals have complicd with the escrow instructions. s
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EXHIBIT G

CERTIFICATION OF NON-FOREIGN STATUS

Under Section: 1445(e) of the Internal Revenue Code; a corporation, partnership, trust, or
estate must withhold tax with respect to certain transfers of property if a holder of an inferest’in
the ‘entity is a foreign person, - To inform the transferee,- SANTA CRUZ COUNTY
REGIONAL TRANSPORTATION COMMISSION, that no withholding is required with
respect ‘to the transfer of a U.S. real property interest by UNION PACIFIC RAILROAD
COMPANY, the undersigned hcreby certifies the following on behalf of UNION PACIFIC
RAILROAD COMPANY:

L UNION PACIFIC RAILROAD COMPANY ‘is not a foreign corporation, foreign
partnership, - foreign trust, or.foreign estate (as those terms are. defined in the Internal
Revenue Code and Income Tax Regulations);

2, 'UNION PACIFIC RAILROAD COMPANY is not a dJsregaIded en‘uty as daﬁned in
' Section 1.445.2(b)(2)(iii) of the Intcmal Revenue Code;

3. UNION PACIFIC RAILROAD COMPANY'S U.S. employer identification bmbnnber is
94:6001323; and

4, UNION PACIFIC RAILROAD COMPANY'S office address is 1400 Douglas Street,
Omaha, Nebraska 68179, and place of incorporation is Delaware.

UNION PACIFIC RAILROAD COMPANY agrees to inform the transferee if it bécomcs
a foreign person.at-any time during the three year pcnod immediately following the date of this

notice,

UNION PACIFIC RAILROAD COMPANY understands that this certification may-be
disclosed to the Intemal Revenue Service by the transferce and that any false statement contained
herein could be pumshed by fine, imprisonment, or both.

Under penalties of perjury I declare that I have examined this Certification and to the best
of my knowledge and belief it is true, correct and complete, and I further'declare that I'have
authority to sign this document on behalf of UNION PACIFIC RAILROAD COMPANY.

UNION PACIFIC RATLROAD COMPANY
a Delaware corporation

By:
Title:
~ Date:
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YEAR ' ) EXHIBIT H : CALIFORNIA FORM

2010 Real Estate Wlthholdmg Certlﬁcate 593-C
Part | - Sellsr’s lnlnnnallon : Return this form lo Your sscrow company.
Name i S8N or 1IN
UNION. PAGIFIC ,Rﬁ\ﬂﬁQAD COMPANY, = 0 i s R R e
Spouse's/RDP's name (f Jolnlly owned) Bpousa'/RDPE SSN or IMIN {if jolnlly owned)
Addrass (suils, roofn, PO Box, or PMB no.) E]FIEIN l@'(;ACo‘wm;. S
1400 DOUGLAS STREET MAIL STOP J890. e L EE 5,85 4.7.6 .
C’dy : ! Siale [ZIP Cods Ownsrahip perceniage
OMAHA GOl R e Lo o [NE{6 B 178 - ¥ 100.00 %"
Pmpeny addrass {Il no eirest address, pnMda parcsl mimber and coumy) .

Xz ] 1 [ 1 | | S RS I SN T | ] i} i 3 I W i 6] PR ikl b | [1 L ] 1

] 1
To datermine whaﬂ:ar you uuamy Ior 2 Iull or yarual wiihbeidtng mmp!lnn, mm all boxes lhnl npply fo the propsriy heing sold or fransterred.
{See line-by-Itne notes in tha Instructions)

Part i — Ceriifications which fully exempt the saie from withholding:

1. L The propeny quzlifies as the salier's (nr decedant's, If sold by the decedsnt’s estate) principal residenca within lha msaning of |memal Revanua Coda (IRC) Section
121.

2. 3 The ssller {or decadent, If sold by ihe decedent's estate) fast used the propeﬂy a9 the sallar’s {decedsnt's) pnnclpal rasldancs wilhin the meaning of IRC Saction
121 withoun regard to the two-ysar timsa pariog.

8.3 The seller hes & loss or zero galn for Callfornia Income tax purposes ‘on this sale; To check this box you must mmplata Form 593-E, Real Estats
Withiolding-Computation of Estlmated Galn or Lose, and have a loss of zera gali on fine 16.

4. L3 The property s being compulsorily of !mlumarﬂy converted and tha seller intends to acquire propsriy thet I slm}tar or refated In service or use to quality for
nonrecognition of galn for Cafifornla incoms tax purposes under IRC Section 1033,

5. [ The transler quakifies for nonrecegnition treatment undsr [RG Section 351 (transter lo a corporation controlled by the trensferor) of IRC Secllon 721 (contribution
to.a parinarship in exchenge for a partnarship Interest).

8. & Tha ssller fs a corporation (or 2 #mited llability company (LLC) classified as a corparation for fedaral and Calfornla Income tax purposes) that ks either qualified

through ths Californta Secretary of State of has a permanent place of business In California.

.. 3 The sefter Is 2 Cafifornlz partnership; or quralifled to do businass in Calfornta {or an'LLC that |s classHied as & pannershlp for fedaral and Galifornia Income tax
purposss and ls not a singis mamber LLC) that Is not disrepardsd an federal and Califarnla Income tax purposes. If this box is checked, the partnership or LLG
must still withhold en nonresident partners or members.

8. [ The satler Is a tax-exempt antity undsr Callfornka of fadsral faw.

8. [1 The sallsr Is an Insurance. company, individual rattrement account, quallflad penslon/profitsharing plan, or chartebls remalnder trust,

~

Part 13§ — Cortificatlons that may partially or fully exempt lhe sale from withhelding:

RAnal Extaie Escrow Porson (REEP): Ses Instructlons for amounts to withhold.

40.. 1 “The transfer qualtfies as a stmiritaneous Bke-kind sxchange within tha meaning of 1RC Saction 1031,

11. [ The transfer qualiftas as a deferred Iike-kind exchange within the meaning of IRC Ssctlon 1031,

12; [ The transfer of this property ks an instalimant sale whers the buyer Is required to withhold on the principal portion of each instaliment payment. Coplas of
Form 583-1, Real Estais Wiiiholding Installment Sals Acknowlsdgemant, and the promissory note are attached.

Part 1V - Seller's Slgnalure

Under panalites of par]ury, | horaby cortlly that the Information provided abova Is; to the best of my kmowledgs, tres and amact If conditions change, | wil promptly
Inform-the withholding agsnt. | understand thal the Franchise Tax Board may review relevant escrow documents to ensurs withhotding compliancs and that complailng
this form does not sxempt e from 1iimg a Callfornla income o franchiss tax retum to repert this sate.

Satior's Nams and Titie Union Pacific Rallroad Company  'ssmers Signature , , » Dats
Spouse's/ROP's Name ’ Spouss's/RDP'3 Slgnalura - - Date
Plaase veriy hal Ihe SSN or ITiH lsted above !n Part | of this {orm Is comesl.

Seiler: It you checked &my box n Part 11, you are exempt from real estate withhoiding.
If you checked eny box In Past 1), you may quelify fora partfal or complats withholding exsmption.
if you did not check any box In Part if or Part |11, the withholding wilf ba 31/3% {.0333) of the total sales prics or The optiona! gain on sals wlthhold(ng amount

vertified by seller on Form 583, Real Esfale Withholding Tax Statement.
1t you are withheld upon, the wlikhokding agen! should give you one mpy of Form 593. Attach a copy to ths lower front of your Catiornia incoma tax retum and

maks a copy for your ragords.
Keep Form 593-C for five years followinD the close of the transaction. You must furnish ths form fo the FTB upon reques. -

For Privacy Nolice, get form FT8 1131, | 7131103 | Form 593-C ¢22009



EXHIBIT I

POST-CLOSING STRUCTURAL REHABILITATION WORK
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EXHIBIT J
TAX LETTER
" SCCRTC Letterhead
, 2010
Mr. T ony' Love
Assistant Vice President-Real Estate
Union Pacific Railroad Company

1400 Douglas Street, Mail Stop 1690
Omaha, NE 68179

RE:
D¢ar Mr. Love:

The Santa Cruz County Regional Transportation Commission is negotiating with Union
Pacific to acquire a portion of Union Pacific's Santa Cruz Branch Line in Santa Cruz and
Monterey Counties, California, extending from Santa Cruz Branch Milepost 0.433 (east
boundary of Salinas Road) to Milepost 31.39, located two hundred fifty (250) feet north of
Highway 1 crossing at Davenport (the "Property").

Please be advised thai if Union Pacific does not transfer its interest in the Property to the
Santa Cruz County Regional Transportation Commission voluntarily, the Santa Cruz County
Regional Transportation Commission is expressly anthorized by California Public Utilities Code
§67941 to initiate proceedings under its power of eminent domain to acquire the Property.

Sincerely,

Title:

' m\hgnly—'ﬁicﬂec wresveal utnig\rmnumﬁrﬁia\anm ene r.w Tic_64B0TI\smnia Cruz pia 08.01.10 final doe



EXHIBIT A
EXHIBIT B
EXHIBIT C

EXHIBIT D

EXHIBIT E

EXHIBIT -

EXHIBIT G
EXHIBIT H
EXHIBIT I

EXHIBIT J

LIST OF EXHIBITS

PRINT OF LINE

BILL OF SALE :

PROPERTY MATERIALS

QUITCLAIM DEED

ASSIGNMENT AND ASSUMPTION AGREEMENT
ESCROW INSTRUCTIONS '

CERTIFICATION OF NON-FOREIGN STATUS
CALJFORNIA FORM 593-C

POST-CLOSING STRUCTURAL REHABILITATION WORK
TAX LETTER
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ATTACHMENT 3

FIRST AMENDMENT TO

PURCHASE AND SALE AGREEMENT
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First American Title Company ("Escrow Holder') TR
100 Spear Street, Suite 1600 i - Escrow No. NCS-138073-SF

San Francisco, California 94105 -
Attention: Kimberleigh Toci
Telephone: (415) 837-2251
Facsimile: (415) 398-1750

FIRST AMENDMENT TO
PURCHASE AND SALE AGREEMENT
AND ESCROW INSTRUCTIONS

This FIRST AMENDMENT TO PURCHASE AND SALE AGREEMENT AND
ESCROW INSTRUCTIONS (the "Amendment") is made as of March 25, 2011, by and
between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Seller'), and
‘SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION, a public agency
created under California [aw ("Buyer"). :

Recitals

'A. WHEREAS, effective August 20, 2010, Buyer and Seiler entered into that certain
' PURCHASE AND SALE AGREEMENT AND ESCROW INSTRUCTIONS (the
"Purchase Agreement"); and. -

B. WHEREAS; Buyer and Seller desire to amend the Purchase Agreement as set forth in
this Amendment. ’ :

- NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS: -

1. Except as otherwise defined herein, all capitalized terms shall have the meanings ascribed
to them in the Purchase Agreement. s ' '

2. -Section 4.1.4 of the Purchase Agreement is amended by deleting the original Section
-4.1.4 in‘its entirety and replacing it with a new Section 4.1.4, as follows:

- "4.1:4 Granite Construction Contamination. Provided, however, notwithstanding the
provisions set forth in Sections 4.1.1 and 4.1.2 above, Seller acknowledges that Buyer has
-not waived, released, remised, acquitted or discharged Seller or Séller‘s Affiliates from
claims, actions, causes of action, demands, rights, damages, costs, expenses, penalties,
fines or compensation, if any; on daccount of or in'any way arising:om of or in connection
with any contamination in, under and emanating from the drainage ditch west of and
adjacent to the Granite Construction facility in Watsonville, California, to the extent such

: 1
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contammatlon is located on the Property on the date of Closing (the "Granite
Construction Contamination"), Provided, further, notwithstanding the provisions of
Section 4.1.3 above, Buyer shall not be responsible to Seller to complete the

- Environmental Remediation of the Granite Construction Contamination. ‘If during the

Feasibility RevieW Period, either party determines in such party's sole discretion; the .
costs associated with any potential Environmental Remediation of the Granite
Construction Contamination are unacceptable, the party may terminate this Agreement
upon written notice to the other. After Cloéing, Seller shall use commercially reasonable
efforts to cause Granite Construction to complete any Environmental Remediation that
may be required by federal, state or local regulatory agencies of the Granite Construction
Contamination and to obtain the applicable agency's written acknowledgment that the
required Environmental Remediation has been completed. Provided, however, Seller's
commercially reasonable efforts to cause Granite Construction to complete any such
Environmental Remediation shall be limited to the Property, and Seller shall have no
obligation to use any efforts to cause Granite Construction to complete any remediation
on, or take.any other action with respect to, any property other than'the Property.
Concurrently with the Closing, Buyer shall grant to Seller a license to access the Property
in order for Seller or (if Seller assigns such license to such owner) the owner of such
Granite Construction facility to complete any required Environmental Remediation of the
Granite Construction Contamination. The license will be‘in a form reasonably acceptable
to both parties and, among other things, will not unreasonably interfere with the use of
the Property as an industrial railway corridor.” If Granite Construction has not completed
such Environmental Remediation by June:1, 2012, Seller shall, within a reasonable time
thereafter, commence and work diligently to complete such Environmental Remediation
and shall obtain the apphcable regulatory agency's written acknowledgment that the
required Environmental Remediation has been completed. Also, Buyer and Seller
acknowledge that any Environmental Remediation of the Granite Construction

-Contamination on the Property by Seller shall be proposed to be based on the use of the

Property as an industrial railway corridor, and Buyer shall restrict the use of; or accept a

‘use resfriction on, the apphcable area of the Property accordmgly in order to obtain

agency approval of any such proposed remediation plan and then to obtain such written
acknowledgement following cleanup to a standard acceptable for such use. If Buyer later = -
elects to use the Property for some other purpose, which requires further remediation of
the Property, then Buyer; and not Seller, shall have responsibility for such further

remediation. Absent Buyer's subsequent change in use of the Property, Bilyer assumes

no responsibility for the Granite Construction Contamination other than accepting a

~ restriction on the use of the subject portion of the Property, as needed to obtain the

03.25.11

regulatory agency's written acknowledgment that the required Environmental =~ =
Remediation has been completed. Provided, however, at such time as Seller or Granite
Construction has obtained such written acknowledgement that the required

- First Amendment to PSA



Environmental Remediation has been completed, Seller shall be deemed to have =
performed all its obhgatlons under.this Section 4.1.4." Provided; however, Seller shall -

“have no responsibility. to obtain such written acknowledgment for any property other than
the Property. The provisions of this Section shall survive the Close of Escrow."

3. Buyer acknowledges that the Feasibility Review Period set forth in Section 6.2 of the
Purchase Agreement has expired and that Buyer has not elected to termmate the Purchase
Agreement pursuant to the provisions of that Sectlon

4. ‘Section 6.8.1 of the Purchase Agreement is a.rnended by deleting the original Sectlon
6.8:1 in its entirety and replacing it W1th a new Section 6.8.1; as follows:

6.8.1° On or before the Closing, (a) Buyer will have entered into an Administration and

-~ Coordination Agreement with the Short Line Operator, which Administration and
Coordination Agreement shall provide, notwithstanding its other provisions, that in the
event that Buyer does not (i) secure funding of Five Million Dollars ($5,000,000.00) to
perform the Rehabilitation Work by July 1, 2012 or (ii) complete all Rehabilitation- Work
by December 31,2014, then in either event Buyer acknowliedges the Short Linc Operator,
orits successors and assigns, shall have the right, but not the obligation, to request at any
time from the STB authority (or an exemption therefrom) to discontinue or abandon
freight common carrier obligations on the Line or any portion thereof, and further that in
the event Short Line Operator makes such'a request to discontinue or abandon to the
STB, Buyer shall not make any objection to the STB related to Short Line Operator's

- request or otherwise make any filing with the STB which could delay Short Line
Operator’s obtaining the requested relief from the STB, and further that Short Line
Operator shall be released from any obligation under the Administration and
Coordination Agreement with respect to or in any way arising out of'the physical
condition of the Line; and (b) Seller and the Short Line Operator will have entered into (i)
an.Interchange Agreement coveringthe mterchange of freight car equipment at
Watsonville Junction, (ii) a Cooperative Marketing Agreement covering allocation of
routing, rates and tariffs for rail shipments over the Line, (iii) an agreement approved by -
Buyer by which Seller transfers its retained easement for freight railroad purposes to the
Short Line Operator, and (iv) a track Jease (the "Track Lease"} on Seller's customary -
form of track lease covering any and all trackage owned by Seller north of the Prbperty :
that Short Line Operator requires in order to provide freight rail service to the prdperty
adjacent to such trackage and served over such trackage. The Track Lease shall provide
that, beginning on June 1, 2011, if Short Line Operator-does not provide at least 150 rail
carloads of freight rail service to or from such property in any twelve (12) month period,
which provide road haul revenue, then Seller shall have the right to terminate the Track
Lease: The Track Lease shall further provide that it shall be assigned to any successor

03.25.11
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Short Line Operator designated by the Buyer and approved by the'STB to be the freight
rail operator on the Line, provided that the Track Lease is then still in effect. The

Interchange Agreement and the Cooperative Marketing Agreement between Seller and

- the Short Line Operator shall be confidential and shall not'be assignable by the Short

03.25.11

Line Operator or disclosed to any other person without the prior written consent of Seller,

_which consent could be withheld by Seller in its sole discretion. The»provi‘sions of this

Séction shall survive the Close of Escrow.":

Section 6.8.2 of the Purchase Agreement is amended to add the following, additional text
at the end: '

"|f Seller elects not to file or otherwise take action to abandon or change the status of
Seller's trackage north of the Line prior to Closing, then Seller reserves the right to do'so -
after Closing. If Seller files to abandon or change the status of Seller's trackage north of
the Line after Closing, Buyer's obligations under this Section 6.8.2, including the
obligation to cooperate in connection with any such filing and not to file a Statement of
Willingness to Assume Financial Responsibility or make an Offer of Financial

~ Assistance, shall remain in effect and survive the Close of Escrow."”

Seller acknowledges that the terms and conditions of this transaction have been approved
in accordance with Seller’s Managerment Policy Statement, as required by Section 7.1 of
the Purchase Agreement. Section 7.1 is deleted from the Purchase Agreement.

Section 8.2.1 of the Purchase Agreement is amended by deleting the original Section
8.2:1 in its entirety and replacing it with a new Section 8.2.1; as follows:

"8.2.1 Closing Date. The consummation of the transaction contemplated by this
Agreement and recording of the Deed (the "Closing" or "Close of Escrow") will occur
and delivery of all items to be made at the Closing urider the terms of this Agreement will
be made on or before April-29, 2011 (the"Closing Date")." :

Section 8.11 is added to the Purchase Agreement to read as follows:

"8.1 1" Seller’s Contribution to Buver’s Costs. NotWithstanding the provisions of

" Sections 8.6, 8.7 and 8.8 of the Purchase Agreement, Seller shall pay the costs allocated

to Buyer under those sections, together with any other items listed in Buyer’s Revised
Allocation Request for Proposition 116 and STIP Funds for the Santa Cruz Branch Rail
Line Acquisition, submitted to the California Transportation Commission on: September
3,2010 (the "Allocation Request"), up to a maximum of Four Hundred Thousand
Dollars ($400,000). Sabject m all'events to such maximum of Four Hundred Thousand

First Amendment to PSA



Dollars {$400,000), costs set forth in: Sections 8.6, 8.7 and 8.8 of the Purchase” .
Agreement, togethier with Allocation Request costs incurred by Buyer prior to or
concuurently with the Clbsing, shall be paid by Seller at Closing. In the event that such
costs set forth in Sections 8.6; 8.7 and 8.8 of'the Purchase Agreement, together with the
Allocation Request costs incurred by Buyer prior to or concurrently with the Closing, are
less than Four Hundred Thousand Dollars ($400,000), then the amount by which Four

- Hundred Thousand Dollars ($400,000) exceeds the total of such costs together with such

Allocation Request costs, shall be retained from Seller's proceeds at Closing and

" deposited in Escrow, to.be paid to Buyer pursuant to an escrow agreement in a form

032511

reasonably acceptable to both parties."

Except as expressly amended herein, all of the terms and conditions of the Purchase
Agreement shall remain in full force and effect. :

First Ameridment to PSA



IN WITNESS WHEREQF,; Buyer and Seller have executed this Amendment effective as of
the date first above written.

SELLER: UNION PACIFIC RAILROAD COMPANY,

a Delaware corporation

o P .

Title: —~ DIRECTOR
SPECIAL PROPERTIES
BUYER: SANTA CRUZ COUNTY REGIONAL

TRANSPORTATION COMMISSION,
a public ag ncy cKeated under Callforma law

/%z/ﬁw

Georgeif)ondero Executive Director

ﬁah%]arc:a neral Counsel

03.25.11
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THE 'UNDERSIGNED ESCROW: HOLDER: ACKNOWLEDGES . ITS RECEIPT OF ONE
EXECUTED COPY:OF THIS AMENDMENT AND'AGREES TO ACT IN'ACCORDANCE
THEREWITH. : : ' :

ESCROW HOLDER: = FIRST AMERICAN TITLE COMPANY

By:

, Escrow Officer

03.25.11
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DRAFT 04-06-11

WHEN RECORDED RETURN TO,
AND MAIL TAX NOTICES TO:

Sierra Northern Railway
341 Industrial Way
Woodland, CA 95776
Attention: David Magaw

SPACE ABOVE FOR RECORDER'S USE ONLY

ASSIGNMENT OF FREIGHT EASEMENT

This Assignment of Freight Easement (the "Assignment") is made and entered
into as of the day of April, 2011, by and between UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation (formerly known as Southern Pacific Transportation
Company, a Delaware corporation) ("Assignor"), and SIERRA NORTHERN RAILWAY, a
California corporation ("Assignee"), WITNESSETH:

WHEREAS, by Quitclaim Deed dated , 20 __, recorded
, , as Instrument No. in the Official Records of Santa Cruz
County, California, and as Instrument No. in the Official Records of Monterey

County, California (the "Quitclaim Deed"), Assignor reserved unto itself, its successors and
assigns, an easement upon, over, under and across certain real property (the "Property") in the
Counties of Santa Cruz and Monterey, State of California, described on Exhibit ""A' attached
hereto and incorporated by reference, extending ten (10) feet on either side of the center line of
the existing tracks and including rights of access along the length thereof, for purposes of
conducting freight rail operations and otherwise to fulfill Assignor's rights and obligations as a
common carrier freight railroad under applicable federal laws and regulations, including the right
to use the Property to provide freight rail service to all customers on or served from the Property,
and to operate, use, construct, reconstruct, maintain, repair, relocate and/or remove existing
and/or future railroad, rail and railroad-related equipment, facilities and transportation systems
necessary for and related to freight rail operations (the "Freight Easement"); and

WHEREAS, Assignee has been authorized, or exempted, by the Surface
Transportation Board to acquire the common carrier freight railroad obligations with respect to
the Property through the assignment of the Freight Easement.

NOW, THEREFORE, in consideration of the foregoing and of the mutual
covenants herein contained and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the parties hereby agree as follows:



1. Assignment by Assignor.

Effective as of the date of this Assignment, Assignor hereby transfers, assigns and
quitclaims to Assignee all of Assignor's right, title and interest in, to and under the Freight
Easement.

2. Acceptance and Assumption by Assignee.

Assignee hereby accepts the foregoing assignment of Assignor's right, title and
interest in, to and under the Freight Easement and assumes and agrees to perform and keep and
to be bound by all covenants, agreements, indemnities and obligations contained in the Quitclaim
Deed for the Property pertaining to the Freight Easement to be made, kept and performed by the
Grantor thereunder, and in the Administration, Coordination, and License Agreement between
the Santa Cruz County Regional Transportation Commission and Assignee dated as of
September 28, 2010.

This Assignment of Freight Easement is made subject to all the terms and
conditions of the Quitclaim Deed pertaining to the Freight Easement as stated above, including,
without limitation, paragraphs (a)(1) through (a)(v), and in particular, paragraph (a)(i) states as
follows:

"This Freight Easement is made subject to the unrecorded Administration,
Coordination, and License Agreement between Grantee [Santa Cruz County
Regional Transportation Commission] and Sierra Northern Railway (“Short Line
Operator”) dated as of September 28, 2010, as the same may be amended from
time to time. The Administration, Coordination, and License Agreement includes
terms and conditions governing the following, without limitation: maintenance,
repair and replacement of the Freight Easement and improvements thereon;
allocation of liability; reasonable restrictions on rail car storage and use of lay
down space; tourist rail service; future modifications and improvements to the
Property, including the Freight Easement; reservations of rights by the Grantee;
and expiration and termination of the Administration, Coordination, and License
Agreement."

3. Release of Assignor.

From and after thc effcctive date of this Assignment, the Assignee agrees to
release the Assignor from any obligations to be kept, observed and performed by grantees under
the Freight Easement with respect to the Property.

4. Effective Date of Assignment.

The effective date of Assignment shall be the date first herein written.



IN WITNESS WHEREOF, the Assignor and Assignee have each duly executed
this Assignment of Freight Easement as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY,

Attest: a Delaware corporation
By:
Assistant Secretary Name: i
Title:
(Seal)

SIERRA NORTHERN RAILWAY,

Attest: a California corporation
By:
Secretary Name:
Title:
(Seal)



STATE OF NEBRASKA )

)
COUNTY OF DOUGLAS )

On this  day of , 201, belore me, a Notary Public in and
for said County and State, personally appeared and
who are the
and the Assistant Secretary, respectively, of Union Pacific Railroad Company, a Delaware
corporation, and who are personally known to me (or proved to me on the basis of satisfactory
evidence) to be the persons whose names are subscribed to in the within instrument, and
acknowledged to me that they executed the same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon behalf of which the persons acted,

executed the instrument.

WITNESS my hand and official seal.

Notary Public
(Seal)



STATE OF CALIFORNIA )
)
COUNTY OF )
On , 201, before me, , a
Notary Public in and for said County and State, personally appeared

and , who proved to me on
the basis of satisfactory evidence to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same in their authorized capacities,
and that by their signature on the instrument the persons, or the entity upon behalf of which the
persons acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public

(Notary Seal)



EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
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ADM]NISTRATION, COORDINATION, AND LICENSE A_GREEMEN T

This administration, coordination, and license agreement . is. dated
September 28, 2010, and is befween the Santa Cruz County Regional
Transportation Commission (the “Commission”), a public agency created under
California law, and Sierra Northern Railway, a California Corporation (“Sierra™).

The Commission purchased the Santa Cruz Branch railroad line (the-
“Property”) from Union Pacific Railroad Company (“UP”), via an August 20,
2010, Purchase and Sale Agreement (the “Purchase and Sale Agreement™); and

UP reserved an easement to-conduct common carrier freight railroad
operations on and over the Property (the “Freight Easement”), which Freight
Easement 1s set forth in the Quitclaim Deed by which UP, as grantor, quitclaimed
all of its right, title and interest in and to the Property to the Commission, as
grantee; and , v :

UP has quitclaimed all of its right, title, and interest in and to the Freight
Easement to Sierra and Sierra is the sole freight rail operator on the Freight
Easement; ' '

Sierra needs a long-term agreement of at least 10 years, covering all facets
of railroad operations, in order to justify its investment of time and money needed
to conduct such railroad operations; and

Sierra and the Commission desire to establish their respective rights and
obligations with respect to the Property and the Freight Easement by entering into
this agreement. :

~ The parties therefore agree as follows:

1. Definitions

1.1  The term “Commission” is defined in the introductory paragraphs
of this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, and all others acting under its or their authority.

1.2 The term “Coordination Committee” is defined as the committee
established by the parties pursuant to Section 11.

1.3 The term “FRA” is defined as the United States Federal Railroad
Administration or its regulatory successor. |

1.4  The term “Freight Easement” is defined in the introductory
paragraphs of this agreement.

05.28.10 1
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1.5

1.6

1.7

1.8

1.9

The term “Freight Easement Property”-is defined as the portion of
the Property subject to the Freight Easement consisting of all real
and personal property within-10 feet of the centerline of any track
on the Property except where roadways, buildings, or Property
boundary lines reduce such distance to less than 10 feet, and except
for any retained rights and personal property described herein:

The term “Freight Service” is defined as any and all common
carrier rail freight operations, rights, or obligations as to -the
Freight Easement Property including freight transportation,
switching, temporary rail car storage (subject to the conditions of
Section 2.4), transloading freight and dispatching. '

The term “Hazardous Materials” is- defined as any substance:

(2) that now or in the future is regulated or governed by, requires
investigation or remediation under, or is defined as any hazardous
waste, hazardous substance, bio-hazard, medical waste, pollutant,
or contaminant under any governmental statute, code, ordinance,
regulation, rule, or order, or any amendment thereto, including the
Hazardous Material Transportation Act 49 U.S.C. § 5101 ef seq.,
the Comprehensive Environmental Response Compensation and
Liability Act, 42US.C. §9601 et seq, and the Resource
Conservation and Recovery Act, 42 US.C. § 6901 ef seq., or
(b) that is toxic, explosive, corrosive, flammable, radioactive,
carcinogenic, dangerous, or otherwise hazardous, including
gasoline, diesel, petroleum hydrocarbons, polychlorinated
biphenyls (PCBs), asbestos, radon, and urea formaldehyde foam
insulation.

The term “Hazardous Materials Laws” means all present and
future governmental statutes, codes, ordinances, regulations, rules,
orders, permits, licenses, approvals, authorizations, and other
requirements of any kind applicable to Hazardous Materials.

The terms “include”, “includes”, and “including” are to be read as

>

if they were followed by the phrase “without limitation.”

The term “Loss” is defined as.any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment; cost, liability, or
expense of whatsoever nature, including court costs and reasonable
attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of any property, including the Property, any adjacent property, and
the roadbed, tracks, equipment, other property of the Commission
or Sierra, and any property in the Commission’s or Sierra’s care or
custody. '

Administration & Coordination Agreement
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1.16

The term “Property” is defined as the entire Santa Cruz Branch
railroad line right-of-way purchased from UP by the Commission,
including - all improvements thereto, whether now existing or

" hereafter constructed.

The term “Railroad Facilities” is defined as all tracks and other
railroad property and fixtures, including ties, switches, trackbeds,
bridges, trestles, retaining walls, culverts, railroad signs, switch
mechanisms, signals, grade crossings, active and passive grade
crossing warning devices and other appurtenances associated with
the trackage described on Exhibit A and located on the Freight

- Easement Property.

The term “Sierra” is defined in the introductory paragraphs of this
agreement and includes its directors, officers, employees, agents,
parents, subsidiaries, affiliates, commonly controlled entities, any
other related persons and entities, and all others acting under its or
their authority.

The term “STB” is deﬁned as the United States Surface
Transportation Board or its regulatory successor.

The term “Tourist Service” is defined as the transportation of

_ tourists by rail. Tourist Service does not include regularly-

scheduled passenger transit or commuter service.

The term “UP” is defined in the introductory paragraphs of this
agreement.

2. Commission Grants Rights

2.1,

2.2,

09.28.10

Freight Service. The Commission grants Sierra the exclusive right
and obligation to provide Freight Service on the Freight Easement
Property. Sierra's rights and obligations to provide Freight Service
under this agreement are limited to those set forth in the Freight
Easement or in this agreement. Sierra may not, in performing such
Freight Service, exceed the maximum speeds authorized by
applicable law for the existing track conditions or transport rail
cars exceeding the applicable track and bridge weight limits.

Trackage License. The Commission grants Sierra an exclusive
license to use, maintain, repair, and operate all of the Railroad
Facilities for all Freight Service purposes. Notwithstanding their
location on the Freight Easement Property, buildings and other
fixtures which are not appurtenances associated with the tracks and
related railroad property are not included as part of this license.

Administration & Coordination Agreement
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2.3. . Tourst Service and Other Third—PaﬂyLicehses.

231

232

Sierra_Tourist_Service. The Commission grants Sierra a

non-exclusive license to use the Freight Easement Property
and Railroad Facilities to provide Tourist Service between
Milepost 18.74 in Santa Cruz and Milepost 31.39 in

* Davenport; provided that ‘prior to the commencement of

operations (a) the Commission has approved in writing a-
detailed plan from Sierra describing such Tourist Service,

- (b) the Tourist Service will not materially conflict with, and

will be subject and subordinate to Freight Service, and (c)
Sierra has obtained any governmental authorizations
required under applicable law for such Tourist Service.
Sierra’s Tourist Service plan shall include, at a minimum,
the proposed seasons, dates and times of operation

‘(including a proposed train schedule), a financial plan and a

marketing plan. The parties understand and agree that
Sierra may assign this Tourist Service license to

- Mendocino Railway by written assignment approved in

writing by the Commission. The assignment shall require
Mendocino Railway to be bound by the terms and
conditions of this agreement relating to this Tourist Service
license and to attorn to the Commission as the licensor. No-
such assignment shall relieve Sierra of its obligations under
this agreement, including obligations related to this Tourist
Service license.

Third-Party Licenses. The Commission reserves the right to
grant additional licenses over the Freight FEasement
Property and the Railroad Facilities provided that any such
licenses: (a) do not materially conflict with, and are subject
and subordinate to, Sierra’s right to use, maintain, repair,
and operate all of the Railroad Facilities for all Freight
Service purposes, (b) do not materially conflict with any
other license with a plan previously approved in writing by
the Commission, (c) require the licensee to pay its
proportionate share of Sierra’s costs (including labor costs,
materials costs, equipment costs — using equivalent rental

~costs as a proxy for capital and maintenance and repair

costs — travel, fuel, contract labor, and appropriate
overhead) to maintain and repair the portion of the Freight
Easement Property and Railroad Facilities used by the
licensee, and  (d) require the licensee to (i) provide
insurance equal to or better than that required of Sierra in
Section 9 and (ii) indemnify and hold harmless Sierra and
the Commission as to any Loss arising out of or related to
licensee’s operations.

Administration & Coordination Agreement



2321,

09.28.10
Administration & Coordination Agreement

For a period of three years after the effective date of
this agreement, any third-party license for Tourist
Service between Milepost 20.9 and Milepost 31.39
will be deemed to materially conflict with Sierra's
Tourist Service license, except in the case of special
Tourist Service events as described in Section:
2.3.29. The provisions of this Section 2.3.2.1 are
conditioned on the following (all dates are measured
following the effective date of this agreement):

a. Within 6 months: Sierra shall submit its plan
for its initial Tourist Service to the Commission
pursuant to Section 2.3.1.

b.  Within 3 months after Commission approval of
initial plan: Sierra shall ensure that the Railroad
Facilities for its initial Tourist Service mect and
are maintained to Class 1 track standards and
obtain appropriate FRA and PUC inspections to
verify the same.

c. Within 5 months after Commission approval of
initial plan: Sierra shall secure all permits and
agreements required to operate its initial Tourist
Service.

d. Within 6 months after Commission approval of
initial ‘plan:  Sierra shall initiate -its initial
Tourist Service. :

e. Levels of Service: Sierra’s Tourist Service shali
carry the following numbers of revenue
passengers:

I. First Year of Service: 5,000 passengers.

IT. Second Year of Service: 10,000 passengers.

HI. Third Year of Service: 15,000 passengers.

.Following the date that is three years after the

effective date of this agreement, a third-party
license will be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if the third party (a)
operates on a substantially similar portion of the
Freight Easement Property and Railroad Facilities
covered by the previously-approved license/plan,

5



- (b) permits an activity that is substantially similar to

the previously-approved license/plan and (o)

" operates during substantially similar seasons, and on

2323.

2324

substantially similar days and times of day, as the

previously-approved license/plan.

If Siérr_a' or -any third-party licensee ("Tourist

" Operator") fails to initiate and continue to operate:

Tourist Service substantially in accordance with the
plan approved by the Commission, then the
applicable Tourist Operator’s operations may, at the
Commission’s option, lose priority over any other
opefations, but only to the extent of such failure to
operate, ' '

If Sierra constructs. capital improvements to the
portion of the Freight Easement Property and
Railroad Facilities used by the ‘licensee, the
Commission shall promptly and reasonably
determine (i) the benefit of such improvements to
the licensee, (ii) the cost apportionment of such
improvements between Sierra and the licensee, and
(iif) the appropriate amortization period for such
improvements = (for capital improvements the
Commission shall make such determination

. concurrently with its approval of such capital

23.25.

09.28.10
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improvements pursuant to Section 6.2).  The
licensee will, within 30 days following receipt of
written notice, pay amounts due. As used in this
agreement, the term “capital improvement” means
any improvement or repair that is subject to the
capital depreciation rules of the Internal Revenue
Service.

The licensee’s proportionate share of Sierra’s costs
shall be calculated in advance by Sierra (based on
the prior year’s maintenance and repair costs plus
any  reasonably  anticipated extraordinary
maintenance and repair costs, and the parties’
relative need or usage during the licensee’s
operating season) on a car-mile -basis as to the
portion of the Freight Easement Property and
Railroad Facilities used by any licensee. (As used
in this subsection, “repair costs” refers to the cost of
repairs that maintain property in good operating
condition. and not to repairs that are ‘“capital
improvements,” which are dealt with in Subsection



23.2.4)) The licensee shall pay its proportionate
share of costs monthly in advance during the
months of the licensee's operations. Sierra shall at

“the end of each calendar year reconcile the amounts

23.26.

23.27.

paid to the actual costs incurred. If the actual costs
exceed the amount charged to the licensee, the
licensee will within 30 days following receipt of
written notice of such reconciliation pay the
additional amount to Sierra. If the actual costs are

less than the amount charged to the licensee, Sierra
will within 30 days following such reconciliation

refund the balance to the licensee.

If the Commission, in its discretion, elects to require
a lower level of insurance coverage for the licensee

.than the level of coverage then required of Sierra

under Section 9, ‘the Commission shall
correspondingly lower the limits of coverage
required of Sierra under Section 9, provided that if
Sierra elects to reduce the levels of its insurance, it
shall also reduce the self-insured retention to the
level required of the third-party licensee.

The Commission or its designee shall have the right
to review, obtain, and copy all books, records,
computer records, accounts, documentation and any
other materials (collectively “Records”) pertaining
to Sierra’s costs that are subject to apportionment
under this section, including any Records in the
possession of any subcontractors, for the purpose of
monitoring, auditing, or otherwise verifying said
costs. Sierra agrees to provide the Commission or its
designees with any Records requested for this
purpose and shall permit the Commission or its
designees access to its premises, upon reasonable
notice, during normal business hours, for the
purpose of inspecting and copying such Records.
Sierra further agrees to maintain such Records for a
period of three years. The Commission
acknowledges and agrees that these Records
constitute Sierra’s confidential information and shall
not be disclosed to any third-party without Sierra’s
prior written approval, except as otherwise required

. by applicable law.

2328
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Sierra will reasonably cooperate with any third party
holding rights to use the Property, including,
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without limitation, any third-party Tourist Service
operator seeking to secure the necessary .
certification or qualification required by applicable
law to operate on the Railroad Facilities.

In addition to all other rights of Commission under
this agreement, and notwithstanding anything to the
contrary in this agreement, the Commission reserves
the right to use the Freight Easement Property and
Railroad Facilities for special events. Such special
events shall be subject to the provisions of Sections
2.3.2.(a) and (b), provided that such special events
will only be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if they operaté¢ during

- the same season, and on the same days and times of

09.28.10
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day, as the previously-approved license/plan. The -
Commission will consult with Sierra regarding
Sierra’s willingness and ability to operate such
special events.

If the Commission elects to have Sierra operate the
special event, Sierra will operate the special event
for an all-inclusive fee (for locomotive, crew, fuel,
trainset, and trackage rights) (the “Special Event
Fee”) in the amount of $4,500 per day. If the
Commission elects to have another operator operate
the special event, the Special Event Fee paid to
Sierra will be $2,500 per day, which fee shall cover
all services to be provided by Sierra to support an
event operated by a third party including, but not
limited  to,  dispatching, inspections, and
maintenance (but excluding Sierra’s provision of
any locomotive, trainset, crew, and fuel). The
Special Event Fee shall be adjusted annually as of
July 1st of each year to an amount calculated by
multiplying the Special Event Fee specified above
by a fraction, the numerator of which shall be the
United States Department of Labor's Bureau of
Labor Statistics Consumer Price Index, All Urban
Consumers, All Ttems, San Francisco-Oakland-San
Jose, CA (1982-84=100), or the successor of such
index (the "CPI"), for the month immediately
preceding such adjustment, and the denominator of
which shall be the CPI for June 2010. Nothing in
this paragraph shall preclude the. Commission and
Sierra from negotiating - other arrangements for

8
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special events (e.g., special events for which there is
a different operational or fee structure, including
events for which Sierra is both the operator and
receives all or a portion of the fare revenue).

2.4. . Temporary Rail Car Storage Subject to the terms and conditions

of this agreement, Sierra may enter into agreements with any party
for temporary rail car storage or repairs. However, Sierra shall not
enter ‘into any agreements pursuant to this section without
obtaining the Commission’s prior written consent.

2.4.1,

242

2.43.

Unless otherwise expressly agreed by the Commission in
writing, Sierra will not (1) store more than 100 rail cars, (11)
store rail cars in locations ‘other than those marked on
Exhibit B (which locations are intended to substantially
avoid visibility from Highway 1 and blocking designated
public beach access), or (iii) store any rail car for more than
six months. Absent the Commission’s prior written
consent, which consent may be withheld in the
Commission’s sole discretion, Sierra may not store railcars
that have been used to transport Hazardous Materials unless
such railcars are empty or contain only remdual amounts of
Hazardous Matenals

Following the earlier of (i) Sierra’s institution of Tourist
Service pursuant to Subsection 2.3.1, or (i) three years
after the effective date of this agreement, Sierra shall not
exercise its right to use the Freight Easement Property or
Railroad Facilities for temporary rail car storage or repair
in a manner that materially affects the ability of any third-
party Tourist Service licensee to access the Railroad
Facilities for the purpose of exercising its licensed rights.
A reciprocal provision will be placed in any third-party
license for Tourist Service granted by the Commission.

The provisions of Subsections 2.4.1 and 2.4.2 apply- to
future storage agreements as well as storage agreements
existing as of the effective date of this agreement.

2.5. Investigation.

251

Sierra hereby acknowledges that (a) it has satisfied itself at
the time of this agreement with respect to the condition of

_the Freight Easement Property and Railroad Facilities and

their suitability for Sierra’s intended use; (b) it has made
such investigations as it deems necessary with respect to
the Freight Easement Property and Railroad Facilities, as
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2.6.

2.7.

they exist at the time of this agreernent and assumes
responsibility therefor as to its occupancy and use thereof, -
and (c) neither the . Commission nor any of the
Commission’s agents has- made any oral or written
representations or warranties with respect to the Freight
Easement Property or Railroad Facilities. '

2.5.2. The Commission acknowledges that Sierra cannot make
any investigation, or satisfy. itself, with respect to how the
Property or the public’s use of the Property may change
following the Commission’s purchase of the Property.from
UP. In the event that any public use of the Property, or
illegal activities by third parties including trespassing,
cause any significant economic or operational problems for
Sierra, Sierra may terminate this agreement, provided
Sierra complies with the provisions of Section 8.3.

As-Is, Where-Is. Sierra shall take the Freight Easement Property
in an “as-is; where-is” condition and without any express or
implied warranties, including, but not limited to, any warranties of
merchantability, fitness for a particular purpose or ‘volume or
quality of traffic on the Freight Easement Property, and subject to:
(i) encroachments or other existing conditions, (i) all existing
ways, alleys, privileges, nights, appurtenances and servitudes,
howsoever created, and (iii} the Commission's rights hereunder.

Release. Sierra, for itself, its successors and assigns, to the
maximum extent permitted by law, hereby waives, releases,
remises, acquits and forever discharges the Commission, its
officers, employees, agents, successors and assigns, from any Loss
in any way arising out of, or connected with, the known or
unknown, existing or future physical or environmental condition of
the Freight Easement Property and Railroad Facilities (including
any Hazardous Materials contamination in, on, under, or adjacent
to, the Freight Easement Property, or any clearance constraints on
the Freight Easement Property), or any federal, state, or local law,
ordinance, rule or regulation applicable thereto.

2.7.1. Sierra hereby grants to Commission, on behalf of any
insurer providing property, general liability, or automobile
liability insurance to either Sierra or Commission with
respect to the operations of Sierra, a waiver of any right to
subrogation which any such insurer of Sierra may acquire
against Commission by virtue of the payment of ; any loss

- under such insurance.

10
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2.8.

2.7.2. If any Loss described in Section 2.7 is caused by a third
party under contract with the Commission, the
Commission may, at its option, (i) pursue any claim it may
have against the third party contractor, or (ii) assign to

~ Sierra ‘any such claim, provided that Sierra shall not be
obligated to pursue such claim. Any amounts recovered as
a result of any such claim- shall, to the extent they exceed
any fees and costs incurred in pursuing such claim, be used
to repair or replace any of the following that are damaged
. or destroyed in connection with the subject Loss:

2.7.2.1. First, Freight Eésemenf__Property and Railroad
Facilities; :

2.7.2.2. Then, railroad equipment.

If Sierra commences abandonment proceedings for the
subject portion of the Property under Section 8.3, the
Commission will not assign any such claim to Sierra and
neither party will have any further responsibility under this -
Subsection 2.7.2 as to such claim. If Sierra's abandonment
application is withdrawn, or not approved by the STB, the
Commission may assign such claim to Sierra, as provided
above. :

2.73. The provisions of this Section2.7 shall survive the
termination or expiration of this agreement.

The rights granted by the Commission under Sections 2.1 - 2.4 are
subject to all existing licenses, leases, easements, restrictions,
conditions, covenants, encumbrances, liens and claims of title that
may affect the Property and the word “grant” as used herein- shall
not be construed as a covenant against the existence of any thereof.

Limitation and Subordination of Rights Granted

3.1

Commission’s Use of Property. The foregoing granted rights are
subject and subordinate to the Commission’s prior and continuing
right to use and maintain the Property for any purpose that is not
inconsistent with this agreement. Without limiting the generality of
the foregoing, the Commission may construct, maintain, repair,
renew, use, operate, change, modify or relocate public projects of
any kind, railroad tracks, signals, communication equipment, fiber
optics, pipelines, or other facilities upon, along, or across any or all
of the Property, all or any of which the Commission may freely do
at any time or times without liability to Sierra for compensation or
damages; provided, however, that the Commission may not

11
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3.2.

3.3.

materially interfere with Sierra’s rights and operations under this
agrcement or Sierra’s Freight Service rights and obligations under
federal law (unless first approved by the STB); and provided,
further, that the Commission shall to the extent possible notify

" Sierra as soon as practicable of any such planned or actual

interference and provided that the Commission takes all practicable
measures to minimize any such interference. Sierra shall
reasonably cooperate with the Commission in implementing the
foregoing uses of the Property. If the Commission or its designee
requests Sierra’s assistance to transport materials or to perform
other transportation or construction services for public projects,
Sierra will provide such assistance at rates reasonably to be
determined between the parties.

Commission’s Inspection Access; Access for Maintenance. The
Commission may, as reasonable and as coordinated in advance
with Sierra, (i) inspect the Freight Easement Property and the
Railroad Facilities, including any rail-yard or maintenance facility
used in connection with Freight Service or Tourist Service, and (ii)
access the Freight Easement Property and Railroad Facilities
(including access with Commission or third party rail vehicles) as
necessary to maintain areas of the Property outside of the Freight
Easement Property that are not otherwise reasonably accessible.
The Commission shall defend, indemnify and hold Sierra, its
officers, directors, employees, and agents, harmless from and
against Loss arising from injuries to or death of the Commission’s
officers, directors, employees, agents, invitees, and contractors
relating to such inspections, regardless of the cause of such
injuries, death, or damage and regardless of the negligence of any
person, except to the extent caused by the willful misconduct or
gross negligence of Sierra, its employees, or agents. The
Commission shall ensure that any of its officers, directors,
employees, agents, invitees, -and contractors involved in such
inspections are trained in all safety requirements and qualified for
any operations related to work conducted on or near railroad
operations.

Future At-Grade Crossings. The parties acknowledge that (i) local
governments may desire to create future at-grade public crossings
of the Freight Easement Property, and (i1) the Aptos Village Plan,
dated February 23, 2010, specifically includes a future at-grade
roadway crossing of the Freight Easement Property at
approximately Milepost 12.55. Sierra shall, at no cost or expense
to itself, cooperate with the efforts of any applicable local
governments to secure PUC approval of such crossings; provided,
however, that Sierra shall be entitled to raise any reasonable safety
concerns related to such crossings. The fees and costs associated

12
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with the construction, maintenance, and repair of such crossings
shall be set either by agreement between Sierra and the applicable
local government (which agreement shall become a Sierra
Agreement under Sections 4.2 and 4.3), or by Lhe PUC pursuant to

Public Utilities Code Section 1202, éf seq.

Assignment of certain Contracts and Agreements

4.1

4.2

43,

4.4,

Pursuant to the Assignment and Assumption Agreement dated as
of December 18, 2009, Union Pacific assigned to Sierra certain
agreements concerning the operation of the Railroad Facilities,
including all track agreements, grade crossing agreements, and
other operating agreements set forth in Exhibit C hereto (all such
agreements hereinafter referred to as the “Sierra Agreements”).
Upon close of escrow under the Purchase and Sale Agreement,
Union Pacific will assign to the Commission all other agreements
relating to the Property, including all easements, licenses, and
leases (all such agreements hereinafter referred to as the
“Commission Agreements’).

Any new Sierra Agreement is subject to the Commission’s prior
written consent and is to be documented by Sierra using forms
approved by the Commission, which forms shall, among other
things, include provisions indemnifying the Commission and
holding it harmless from any Loss in connection with the exercise
of rights under such agreements, and the construction,
maintenance, or operation, of any facilities constructed in
connection with such agreements.

In addition to the general consent requirement of Section 4.2,
Sierra is not, without the Commission’s prior written consent, to
execute any new Sierra Agreements affecting the Freight Easement
Property or Railroad Facilities for a term exceeding the term of this
agreement.

Sierra is not, without the Coinmission’s prior written consent, to
terminate or modify any Sierra Agreement.

Maintenance and Operation of Railroad Facilities

5.1

Initial Rehabilitation and Repair Projects. The Commission may,
subject to the Commission’s contracting policies, rules, and
procedures and to the terms of this agreement, including Section
6.1, perform any rehabilitation of, or repairs to, the Railroad
Facilities required to be performed under the terms of the Purchase
and Sale Agreement.

13
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52. Maintenance of Freight Easement Property and Railroad Facilities.

5.2.1. Freight Easement Property and Railroad Facilities. Siefra,

52.2.

523,

at its expense, shall keep the Freight Easement Property
and Railroad Facilities used by Sierra (including occasional
use, or use for rail car storage or lay down space) in good
repair and in a good and safe condition in conformity with
applicable law or any Sierra Agreement. .

Weeds, Trash, Drainage and Graffiti. The parties agree that

Sierra shall be responsible for: (i) drainage and culvert
maintenance and clearance on the Property unless a third
person or entity is contractually responsible for such
maintenance and clearance, and (ii) weed abatement,
vegetation -management, and trash collection over the
Freight Easement Property- as required by applicable law.
The Commission grants Sierra a license to enter all
portions of the Property as necessary to perform such
maintenance; Sierra shall be required to repair any damage
caused as the result of Sierra’s performance of any such
maintenance. Except as required by applicable law, Sierra
shall not be responsible for the prevention, removal, or
abatement of graffiti wheresoever it may occur. Sierra shall
also not be responsible for drainage maintenance, weed
abatement, vegetation management, or trash collection
related to any construction by the Commission (except for
Railroad Facilities that Sierra is entitled to use), or
necessitated by the actions of any third party authorized by
the Commission to be on the Property, or related to any
actions, omissions, or situations off or outside of the
Property. -

Slopes. Trees and Other Conditions outside of Freight

Easement Property. Sierra may, at its option, enter portions
of the Property outside the Freight Easement Property to
maintain or repair slopes, clear fallen trees and branches, or
address other conditions, as necessary to ensure the safety
of Sierra's operations. The Commission grants Sierra a
license to enter all portions of the Property as necessary to
perform such work; Sierra shall be required to repair any
damage caused as the result of Sierra’s performance of any
such maintenance. The Commission shall have no liability
to Sierra for maintenance of portions of the Property
outside of the Freight Easement Property and Sierra’s
exclusive remedies for damage to the Freight Easement
Property or Railroad Facilities shall be limited to those set
forth in Sections 5.5.3 and 8.3. However, this section shall

14
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524

5.2.5.

5.2.6.

not apply to any claims that result from the sole active

. negligence or willful misconduct of the Commission or its

officers, "directors, employees, agents, contractors, or a
third party under contract with the Commission, in which
case Sierra's exclusive remedies -are those set forth in

~Section 2.7.2, 8.3 and 14.2.

Scope of Maintenance. For purposes of this section 5.2, the
maintenance and repairs to be performed by Sierra include,
as required by applicable law, (a) inspections, testing, track
profiling, adjustments, lubricating, welding, re-spiking
surfacing, tamping, and any other tasks constituting
customary and routine maintenance of track structures; (b)
repair, renewal,. replacement, or other customary and
routine work required to ensure the safety of Railroad
Facilities, including compliance with any applicable bridge
safety management program regulations that may be
promulgated by the Secretary of Transportation pursuant to
Public Law 110-432, Section 417, including the regulations
set forth in 49 CFR Part 237; (c) weed and brush control
and drainage mandgement; and (d) compliance with all
mandated reporting. Sierra shall not be in default under this
agreement if it does not perform tie replacement programs
or upgrades of rail, switches, bridges, or other track
material provided that (e) Sierra’s failure to perform such
replacement programs or upgrades does mnot violate
applicable law or Sierra’s specific maintenance obligations
under this agreement, and (f) Sierra uses reasonable
diligence to seek outside funding sources for such work.
The Commission shall have no responsibility to maintain
the trackage, structures, or any other Railroad Facilities.

Concurrently with. the execution of this agreement and
deposit into escrow, both parties shall execute and deliver
to the FRA a written notice of the assignment of track
inspection and maintenance responsibilities, and bridge
safety management responsibilities, to Sierra in accordance
with 49 CFR § 213.5(c) and 49 CFR § 237.3. The notice of
assignment shall attach a copy of this agreement.

Limits of Commission Liability. Notwithstanding the

limitations on the Commission’s  maintenance
responsibilities set forth in Section 5.2, the Commission
shall be responsible for the maintenance of any
improvement it constructs on any portion of the Property.
As used in this subsection, the term “improvement™
excludes improvements made to the Railroad Facilities,

15
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5.3.

5.4.

unless such improvement is made at the request of a third-
party, in which case such third-party shall be responsible
for the incremental increase in the maintenance cost
thereof. Notwithstanding the = foregoing, maintenance
responsibility for 1mpr0vements to public croesmgs shall be
-governed by the pr0v1s10ns of Section 3.3. '

Ownership of Track Materials. All track materials installed by Sierra as
part of the Railroad Facilities shall be of equal or better quality than
those track matcrials existing at the time of execution of this agreement,
or after completion of rehabilitation and repair projects by the
Commission, including the projects described in Section 5.1, and shall
become the Commission’s property. All materials removed by Sierra
from the Railroad Facilities and replaced as part of maintenance,
repairs, or capital improvements shall, if the decision to remove them
was Sierra’s, become the property of Sierra. Sierra shall not, without
the prior written approval of Commission, réemove track materials or
other improvements from the Property unless they are replaced as
provided in this section. Sierra shall keep a written record of track
materials and other improvements removed from, or installed upon, the
Property and shall provide an updated copy of the record to the
Commission on or before the end of each calendar quarter.

Clearing of Obstructions, Derailments, and Wrecks. Sierra shall as soon
as practicable clear any obstructions, derailments, and wrecks of
railroad equipment or Railroad Facilities.

5.4.1. To the extent that any such obstruction, derailment, or wreck
damages the Property, Sierra shall as soon as practicable restore
the Property to the condition it was in prior to the obstruction,
derailment, or wreck.

5.4.2. 1If Sierra fails to comply with the provisions of this section, the
Commission may perform the required action and charge Sierra
the reasonable cost thereof. Notwithstanding the foregoing, the
Commission shall not charge Sierra for the restoration of any
damage caused by any third party (i) to any bridge, if Sierra
abandons the subject portion of the Property under Section 8.3,

- or (i1) to Property other than bridges, if in the Commission’s
reasonable judgment, such damage does not expose the
Commission to potential liability to the FRA, PUC, or any other
third party, and cither (A) such damage does not obstruct or
interfere with any roadway or other property or facility used by
the Commission or another third party, or (B) Sierra abandons
the subject portion of the Property under Section 8.3. In
addition, the Commission shall not charge Sierra for the
restoration of any damage caused by the Commission's
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543,

‘contractors, or any third party granted access to the
Property by specific agreement with the Commission.

Nothing in this section is intended to- preclude legal action
by Sierra or the Commission against any third party
_causing such obstruction, deraulment or wreck '

5.5. Respo’n51b111tv for Repalr or Replacement,

5.5.1.

5.5.2.

- 5.5.3.

Damage Caused by Freight Operations. Except as
otherwise set forth in this agreement, Sierra will be
responsible to repair or replace any damage to the Freight
Easement Property or Railroad Fac1l1t1es caused by, or
related to, Sierra’s operations.

‘Damage Caused by Commission. Sierra will not be

responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by the
Commission, its officers, directors, employees, agents, or
contractors. ’

Damage Caused by Acts of God or Other Factors beyond
Sierra’s Control. If any portion of the Freight Easement
Property or the Railroad Facilities are damaged or
destroyed by flood, fire, civil disturbance, earthquake, earth
movement, storm, sabotage, act of God, terrorism, accident
or any other event beyond Sierra’s reasonable control,
including damage or destruction caused by third parties,
even if said damage or destruction originates outside of the
Freight Easement Property, then Sierra may, but shall not
be required to, at no cost or expense to the Commission, (a).
repair, or cause to be repaired, the damaged or destroyed
portion of the Railroad Facilities; (b) replace, or cause to be
replaced, such portion of the Freight Easement Property or

“the Railroad Facilities; or (c) seek to abandon Tourist

Service or Freight Service over all or such portion of the
Property as Sierra deems appropriate as set forth in Section
8.3.

Construction, Relocation, or Removal of Railroad Facilities

6.1. By the Commission.

6.1.1.

The license herein granted is subject to the Commission’s
needs and requirements to improve ‘and use the Property.
Subject to Sierra’s rights under this agreement, the
Commission, at its sole cost and expense, may add to or
remove any portion of the Railroad Facilities, or change or
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6.2.

relocate them to new locations as reasonably designated by
the Commission, whenever, in the furtherance of the
CorrimisSion’s needs and requirements, the Commission
finds such action to be necessary. '

6.1.2. In the course of performing such work, the Commission

6.1.3.

6.14.

6.1.5.

may not materially reduce, or otherwise materially
interfere with, Sierra’s rights and operations under this

-agreement or Sierra’s Freight Service rights and

obligations under federal law (unless first approved by the
STB). The Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and take all practicable measures to minimize
any such interference.

Sierra shall in such cases provide the Commission with a
fixed-price quote for performing any related work, and the
Commission shall have the option of accepting Sierra’s
quote and having Sierra perform the work, performing the
work itself, or having another qualified rail contractor
perform such work. If the Commission selects a third-party
contractor, the contractor shall execute Sierra’s Right of
Entry Agreement (a copy of which is attached as Exhibit
D). '

The Commission shall have the right to salvage, stockpile,
or otherwise dispose of any Railroad Facilities removed
pursuant to this section;, provided, however, that if the
removed Railroad Facilities are reusable elsewhere on the
Freight Easement Property, then Sierra shall have the right
to so reuse them. Any Railroad Facilities not so reused on
the Freight Easement Property shall be returned to the
Commission upon expiration or termination of this
agreement and may not be sold to third parties or used
elsewhere.

All such work performed, and any installation of Railroad
Facilities, shall be in conformance with all applicable laws.
If the Commission relocates any portion of the tracks used
for Freight Service, the centerline of the Freight Easement
Property shall, upon completion of the relocation work, be
deemed to have been modified to coincide with the
centerline of the realigned tracks.

By Sierra. Sierra may, at its cost and expense, modify or improve
the Freight Easement Property and Railroad Facilities as needed to -
accommodate its Freight Service or Tourist Service; provided,
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6.3.

6.4.

however, that Sierra first obtains the Commission’s written
approval of Sierra’s plans for such modifications and
improvements, which approval may be granted or withheld in the
Commission’s sole and absolute discretion. Sierra’s modification
or improvement of the Freight Easement Property and Railroad
Facilities may not interfere with or impede any existing or future
legal public use of the Property that the Commission may
authorize. Sierra may, upon the termination of this agreement or -

-upon the abandonment of any applicable section of the Freight

Easement Property or portion of the Railroad Facilities, remove
any ‘modifications or improvements to such Freight Easement
Property or Railroad Facilities that were paid for by Sierra, that do
not constitute any repair or replacement to such Freight Easement
Property or Railroad Facilities, and .that have not become fixtures
to such Freight Easement Property or Railroad Facilities.

The Commission understands that Sierra requires locations at
which to store and maintain equipment and materials necessary for
Sierra’s Freight Operations including a locomotive pit. The parties
agree that Sierra may store equipment and materials at the location
known as Wrigley’s, located between Swift Street and Natural
Bridges Drive at or about Milepost 21.5. The parties agree that
Sierra will need to identify and construct additional maintenance
and ‘storage locations -on the Property, which Sierra may do as
needed, subject to applicable law and the Commission’s prior
written consent, which consent may be granted or withheld in the
Commission’s sole and absolute discretion.

The terms, conditions, and stipulations expressed in this agreement
as to the Freight Easement Property and Railroad Facilities shall
apply to the Freight Easement Property and Railroad Facilities as
they may at any time be expanded, added to, modified, changed, or
relocated. _ :

License Fees

7.1.

For consideration of the rights granted under this agreement, Sierra
shall pay the Commission the following fees as calculated on a
quarterly basis:

7.1.1. Freight Service:

7.1.1.1. First 500 carloads per quarter: $0.00;

7.1.12. Any additional carloads per quarter: 5% of
Sierra’s handling revenue for such carloads.
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7.2,

1.3.

7.1.1.3. Storage: $1.00 per day per car in storage.

7.1.2. Temporary Use of Laydown Space. Sierra may from time
to time make arrangements with a temporary shipper by rail
for the use of otherwise unused laydown space (open space
next to railroad track). The parties agree that Sierra will
need to identify such temporary laydown locations on the
Property, which Sierra may do- as needed, subject to
applicable law and the Commission’s prior written consent.
Sierra shall also notify the Commission of the expected
duration of each such use. If subsequently the Commission
reasonably objects to any specific use of laydown space by
Sierra or its shipper, Sierra shall as soon as practicable
discontinue that use of such laydown space. Sierra shall, in
addition to the license fees set forth above, pay the
Commission 20% of all revenue (if any) received by Sierra
by such shippers for such use of such laydown space.

7.1.3. Tourist Service: $1.00 per passenger.

Sierra shall, on or before the last day of the. month following the
end of each calendar quarter, determine the amounts payable to the
Commission arising from the preceding calendar quarter and shall
provide the Commission with a statement describing all amounts
due the Commission during the quarter. Sierra shall also, upon
reasonable request from the Commission, make available for
inspection and copying all documents and receipts upon which
such fees are based.

Sierra shall, on or before January 31 of each calendar year, pay the
Commission all amounts due the Commission for the prior four
calendar quarters.

Term and Termination

8.1.

8.2

This agreement shall become effective when fully executed and
delivered to the parties in accordance with Section 27.4, and shall
continue in full force and effect for a period of 10 years unless
otherwise terminated as provided herein.

If (i) Sierra does not regularly use the Freight Service or Tourist
Service rights in accordance with the plan approved by the
Commission (other than railcar storage rights) herein granted over
any segment of the Freight Easement Property, or the Railroad
Facilities on such segment, for a period of one year without the
Commission’s prior written approval, or (ii) Sierra remains in
default in its performance of any covenant or agreement contained
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8.3.

herein for a period of 30 days after written notice from the
Commission to Sierra specifying such default, the Commission
may, at its option, forthwith terminate this agreement by written
notice; provided however, that if such default cannot reasonably be
cured within 30 days after such notice, the Commission may not
terminate this agreement provided that Sierra begins to cure the
default within the 30-day notice period and proceeds diligently to
complete such cure. Upon expiration or termination of this
agreement by either party, Sierra shall proceed to abandon Freight
Service in accordance with section 8.3. As used in this Section
8.2, the term "regularly  use" means revenue train operations for
either Freight Service or Tourist Service consisting of a minimum
of 40 freight cars per year, or 15,000 passengers per year
(beginning with the third year following the effective date of this
agreement), as applicable.

8.2.1. The parties recognize that there are currently little or no
revenue train operations on the Freight Easement Property
‘or Railroad Facilities and that it may take time for Sierra to
develop such operations, if they can be developed. The
Commission thus agrees that it shall not terminate this
agreement due to the lack of any such revenue train
operations for a period of three years from the effective
date of this agreement.

" 8.2.2. The Commission also agrees that it shall not terminate this

agreement due to Sierra’s failure to use the rights herein
granted with respect to any segment of the Freight
Easement Property or Railroad Facilities that is necessary
to support any Freight Service or Tourist Service over any
regularly-used portion of the Freight Easement Property
north of any unused segment.

Abandonment.-

8.3.1. Sierra may at any time, in its sole and absolute discretion,
immediately and without any liability to the Commission:
(a) abandon Tourist Service over all or such portion of the
Property as Sierra deems appropriate, and (b) seek STB
approval to abandon Freight Service over all or such
portion of the Property as Sierra deems appropriate. In the
event that Sierra seeks to abandon Freight Service, Sierra
shall provide the Commission with 90 days advance notice
of Sierra’s intention and shall, at no cost to Sierra,
cooperate with the Commission’s efforts to take upon itself
all Freight Service operations relating to the Property, to
appoint another person or entity to do so, or to rail bank

21

Administration & Coordination Agreement



09.28.10

3.4.

8.5.

any portion of the Property as to which Sierra intends to
abandon Freight Service. Nothing in this agreement is
intended by the parties to limit these rights on the part of
Sierra and the Commission agrees that it will cooperate
with Sierra in Sierra’s- efforts to so abandon any Tourist
Service or Freight Service.

83.2. Any abandonment proceedings instituted by Sierra shall
comply with the abandonment provisions set forth in the
Freight -Easement, including the railbanking/OFA
provisions thereof.

8.3.3. To the extent that Sierra abandons Freight Service over all

or any part of the Freight Easement Property or Railroad
Facilities, this agreement and any other rights and
obligations of Sierra to the Commission, shall, at the time
of consummation of such abandonment, terminate with
respect to any abandoned portions of the Freight Easement
Property and Railroad Facilities. Upon the effective date of
such abandonment, Sierra shall, if so requested by the
Commission, (i) assign to the Commission any Sierra
Agreements affecting the abandoned portions of the Freight
Easement Property and Railroad Facilities, (ii) quitclaim
the abandoned portion of the Freight Easement to the
Commission, and (iii) execute any additional documents
reasonably necessary to effectuate the purpose and intent of
this agreement.

All obligations incurred by the parties prior to the termination of
this agreement shall be preserved until satisfied. Notwithstanding
the foregoing, if Sierra terminates this agreement as to any portion
of the Freight Easement Property or Railroad Facilities after
damage to the same by any third party, or because the cost to
maintain, repair, or replace the same is not economical, Sierra shall
thereafter have no liability to the Commission for the cost to
perform any related obligations. v

Upon the effective date of termination of this agreement, Sierra
shall, if so requested by the Commission, (i) assign to the
Commission all Sierra Agreements, (i) quitclaim the Freight
Easement to the Commission, and (iii) execute any additional
documents reasonably necessary to effectuate the purpose and
intent of this agreement.

Insurance. Sierra and the Commission shall obtain the insurance set forth
below, to be kept in force during the life of this agreement. All insurance
policies must be written by a reputable insurance company reasonably
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acceptable to the Commission, or with a current Best's Insurance Guide

Rating of A- and Class VII or better, and authorized to do business in
California. The limits of insurance coverage required under this section
shall be increased every five years during the term hereof and any
extended term based on any increases or decreases in the Producer Price
Index, or any successor index.

9.1.

Sierra Insurance: Sierra shall, at its own cost and expense, provide

and procure Commercial General Liability (“CGL”) and, as
applicable, Workman’s Compensation or Federal Employer’s
Liability Act (“FELA”), insurance.

5.1.1.

The. CGL insurance policy providing bodily injury,
including death, personal injury and property damage
coverage shall have a limit of not less than $25 million
each occurrence and an aggregate limit of not less than $50
million. The self-insured retention may not exceed
$100,000 (as that value is periodically adjusted by the
Consumer Price Index from and after the effective date of
this agreement).) The CGL insurance policy must be
written on ISO occurrence form CG 00 01 1204 or a
substitute form providing reasonably equivalent coverage.
This insurance shall contain broad form contractual liability
covering the indemnity provisions contained in this
agreement, coverage for railroad operations, and coverage
for construction or demolition work on or near railroad
tracks. Prior to the execution of this agreement, Sierra shall
provide the Commission with a certificate of insurance on a
standard ACORD .form, or other form reasonably
acceptable to the Commission, substantiating the required
coverages and limits set forth herein. Upon request by the
Commission, Sierra shall immediately furnish a complete
copy of any policy required hereunder, including all
endorsements, with said copy certified by the insurance
company to be a true and correct copy of the original

policy.

- The CGL insurance policy must inciude the Commission as

an “additional insured” (using ISO Additional Insured
Endorsement CG 20 26 or a substitute form reasonably
acceptable to the Commission prov1dmg reasonably
equivalent coverage).

Required Provisions: The CGL insurance policy shall
contain, or be endorsed to contain, the following

provisions:
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9.1.32.

9.1.33.

9.134.

For any claims related to this agreement, Sierra’s
insurance coverage shall be primary insurance as
respects the Commission, its directors, officers,
employees, and agents and any insurance or self-
insurance maintained by the Commission, its
directors, officers, employees, or agents, shall be in
excess of Sierra’s insurance and shall not

‘contribute to it. However, this section shall not
“apply to any claims that result from the sole

negligence or willful ' misconduct of the
Commission or its officers, directors, employees,
agents, or invitees, as to any such claim, the
Commission’s insurance shall be primary and any
insurance or self-insurance maintained by Sierra,
its directors, officers, employees, or agents, shali
be in excess of Commission’s insurance and shall
not contribute to it.-

Any failure by Sierra to comply with reporting or
other provisions of the policies, including breaches
of warranties, shall not affect coverage provided to
the Commission, its directors, officers, employees,
or agents:

Sierra’s insurance shall apply separately to each
insured against whom claim is made or suit is
brought, except with respect to the limits of the
insurer’s liability.

Each insurance policy required by this agreement
shall be endorsed to state that coverage shall not be
suspended, voided, canceled, reduced in coverage
or in limits except after 30 days’ prior written
notice by certified mail, return receipt requested,
has been given to the Commission.

9.1.4. Workers’ Compensation or FELA insurance shall cover
any statutory liability as determined to be applicable by the
compensation laws of the State of California or FELA, as
applicable, with a limit of at least $1 million.

9.1.5. The fact that insurance is obtained by Sierra or by the
Commission on behalf of Sierra will not be deemed to
release or diminish Sierra’s liability, including liability
under the indemnity provisions of this agreement. Damages
recoverable by the Commission from Sierra or any third
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party will not be limited by the amount of the requlred
insurance coverage.

92.  Commission Insurance: The Commission shall, at its own cost and
expense, provide and procure such Commercial General Liability
(“CGL”) and Workman’s Compensation insurance as it deems
necessary to cover its obligations under this agreement.

10.  Notices. All correspondence, notices, and other papers shall be delivered
either in person or by certified or reglstered mail, postage prepaid, to the
parties hereto at the following addresses:

If to Slerra: President
' ' Sierra Northern Railway
341 Industrial Way
Woodland, CA 95616
Fax: 530-666-2919

. If to Commission: Executive Director
Santa Cruz County Regional Transportatlon
Commission
1523 Pacific Avenue
Santa Cruz, CA 95060
Fax: 831-460-3215

11. Coordination Committee

11.1.  In order to ensure the safety and efficiency of all operations on the
Property, the parties shall establish a Coordination Committee.
The Coordination Committee shall be composed of two
representatives from each party (and any other persons or entities
as the parties may mutually agree) and shall (a) serve as a forum to
coordinate the parties’ activities and resolve questions or disputes
(but only to the extent the parties’ representatives have been so
authorized), and (b) be responsible to make recommendations to
the parties. The Coordination Committee shall meet on a regular
schedule to be determined by the parties, but may be convened for
special meetings by either party upon 10 days written notice to the
other party. Following each meeting, the Coordination Committee
shall deliver wr1tten minutes of such meeting to Sierra and the
Commission.

12. Claims and Liens for Labor and Mateﬁal

12.1. Sierra agrees to pay in full for all materials joined or affixed to the
Property, to pay in full all persons who perform labor upon the
Property, and not to permit or suffer any mechanic’s- or
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materialman’s lien of any kind or nature to be enforced ‘against the
Property, as to any work done or materials furnished thereon by
Sierra or at Sierra’s request. Sierra shall indemnify, hold harmless
and' defend Commission (with counsel reasonably acceptable to
Commission) against and from any and all liens, claims, demands,

~ costs and expenses of whatsoever nature in any .way connected

with or growing out of such work done, labor performed or
materials furnished.

Property Taxes

13.1.

So far as it lawfully may do so, the Commission shall assume,
bear, and pay all property and other taxes and assessments of
whatsoever nature or kind (whether general, local, or special)
levied or asscssed upon or against the Property, excepting taxes
levied upon and against any Freight Easement Property or Railroad
Facilities. Sierra shall assume, bear, and pay all property and other
taxes and assessments of whatsoever nature or kind (whether
general, local, or special) levied or assessed upon or against any
Freight Easement Property or Railroad Facilities, including
possessory interest taxes under California Revenue and Taxation
Code section 107 ef seq., unless applicable law otherwise excuses
payment of taxes due to the Commission’s ownership of the
Property, the Freight Easement Property, or the Railroad Facilities.

Indemnity

14.1.

14.2.

Sierra shall indemnify, defend and hold harmless the Commission
from any Loss which is due to or arises from: (a) Sierra’s
operation, maintenance, repair, or use of the Freight Easement
Property, Railroad Facilities, any appurtenances thereto, or any
part thereof, (b) Sierra’s provision of Freight Service or Tourist
Service; or (c) Sierra’s failure to comply with or perform any of .
the terms and conditions set forth in this agreement; except to the
extent that the Loss is caused by the sole negligence or willful
misconduct of the Commission, its officers, agents, or employees,
or a breach of an express material warranty of the Commission.
The provisions of this section shall survive the termination or
expiration of the term of this agreement.

The Commission shall indemnify, defend and hold harmless Sierra
from any Loss which is due to or arises from the sole negligence or
willful misconduct of the Commission, its officers, agents,
employees, and contractors. For purposes of this Section 14.2 only,
the term "Loss" is limited to any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment, cost, liability, or
expense of whatsoever nature, including court costs and reasonable
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- attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of "Sierra's equipment, rolling stock and any items being
transported on behalf of Sierra’s customers. Any Loss related to
damage to or destruction of the Freight Easement Property or
Railroad Facilities is subject to the provisions of Section 2.7. The
provisions of this section shall survive the - termination or
expiration of the term of this agreement.

Removal of Sierra Equipment, Personnel, and Property upon
Termination of Agreement. Prior to, or upon, the termination of this
agreement, Sierra shall, at its sole expense, remove its equipment,
personnel, and other property from the Freight Easement Property and
Railroad Facilities and shall restore, to the Commission’s reasonable
satisfaction, such portions of the Freight Easement Property and Railroad
Facilities used by Sierra to as good a condition as they were in at the
beginning of this agreement or after the completion of rehabilitation and
repairs by the Commission, including the projects specified in Section 5.1,
excepting normal wear and tear. If Sierra fails to do the foregoing, the
Commission may do such work at the cost and expense of Sierra. Sierra -
may not remove any property, including the Railroad Facilities, that is or
becomes the property of the Commission under this agreement.

Hazardous Substances and Wastes

16.1. Sierra shall not be liable or responsible for any Hazardous
Materials present on, in, or under the Property, or other problems
relating to the Property, prior to December 31, 2009, which is the
commencement date of its operations under its lease agreement
with Union Pacific Railroad, except to the extent Sierra's activities
exacerbate the contamination of any such pre-existing Hazardous
Materials. '

16.2. Sierra shall comply with all applicable laws in its occupancy,
operation, and maintenance of the Freight Easement Property and
Railroad Facilities.  Without first obtaining the Commission's
written permission (which may be withheld in the Commission’s
sole reasonable discretion), Sierra shall not treat or dispose of
Hazardous Materials on the Freight Easement Property or Railroad
Facilities. Sierra shall not release any Hazardous Materials on or at
the Freight Easement Property or Railroad Facilities, including
through any drainage or sewer systems. Sierra assumes all
responsibility for the investigation and cleanup of any such release
or exacerbation by Sierra and shall indemnify, defend, and hold
harmless the Commission and its property, its officers, agents, and
employees, for all costs, including reasonable environmental
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16.3.

16.4.

16.5.

consultant and reasonable attorneys’ fees;, and claims resulting
from or associated with any such release or exacerbation by Sierra.
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless Commission against all costs and claims
associated with a release or leak of Hazardous Materials, or
exacerbation of pre-existing Hazardous - Materials, occurring
between December 31, 2009, and the expiration or sooner
termination of this agreement, and related to Sierra’s use of the
Freight Easement Property and Railroad Facilities, unless such
event was caused by the sole negligence or willful misconduct of
the Commission, its officers, employees, or agents.

Sierra shall not install any above-ground or underground storage
tanks without the Commission’s prior written consent, which
consent may be granted or withheld in Commission’s sole and
absolute discretion. If such consent is granted, Sierra shall obtain
any necessary permits, notify the proper authorities, and provide
the Commission with copies of any such permits and notifications..
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless the Commission against all costs and
claims associated with a release or leak of the contents of any such

- tank occurring between December 31, 2009, and the expiration or

termination of this agreement, unless such event was caused by the
sole negligence or willful misconduct of the Commission, its
officers, employees, or agents.

The Commission understands and acknowledges that the regular
operation -and maintenance of railroad equipment and tracks
involve the storage, use, and release of de minimus amounts of
Hazardous Materials, including petroleum products, creosote, and
chromated copper arsenate. The Commission agrees that Sierra
shall not be liable or responsible for the de minimus release of any
such Hazardous Materials, unless (i) such release violates
applicable law, or (i1) the Commission is otherwise entitled to
defense and indemnity under Section 14.1.

If Sierra knows, or has reasonable cause to believe, that any
Hazardous Materials have come to be located under or about the
Freight Easement Property or Railroad Facilities, other than as
specifically provided herein or as previously consented to in
writing by the Commission, Sierra shall immediately give the
Commission written notice thereof, together with a copy of any
statement, report, notice, registration, application, permit, business
plan, license, claim, action, or proceeding given to or received
from any governmental authority or private party concerning the
presence, spill, release, discharge of,” or exposure to, such
Hazardous Materials. :
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16.6. This Section 16 shall continue in full force and effect regardless of
whether “this agreement is terminated pursuant to any other
provision or the Freight Easement Property and Rallroad Facilities
are abandoned and vacated by Sierra. -

Trespassers and Dangerous Conditions. Sierra shall not be required to
take any action or incur any expense (including posting signage or
warnings, providing fencing or other security) as to or against trespassers
on the Property, or invitees of the Commission, other than to promptly
notify local law enforcement and the Commission concerning any
trespassers observed on the Property by Sierra personnel. If Sierra
becomes aware of any dangerous conditions on or about the Property,
Sierra shall promptly notify the Commission of such conditions.

Waivers. The failure of either party hereto to enforce any of the
provisions of this agreement, or to enforce any right or option which is
herein provided, shall in no way be construed to be a waiver of such
provision(s) as to the future, nor in any way to affect the validity of this
agreement or any part hereof, or the right of either party to thereafter
enforce each and every such provision and to exercise any such right or
option. No waiver of any breach of this agreement shall be held to be a
waiver of any other or subsequent breach.

Consent. Unless expressly provided to the contrary elsewhere in this
agreement, whenever the consent, approval, judgment, or determination
{collectively, “consent”) of a party is required or permitted under this
agreement, the consenting party shall exercise good faith and reasonable
judgment in granting or withholding such consent. No party may
unreasonably withhold or delay its consent; consent shall be deemed to
have been withheld if a party fails to consent to the other party within 30
days of having been given written notice of the other party’s intention to
take any action as to which consent is required or permitted.

Non-binding Mediation .

20.1. If at any time a question or controversy shall arise between the
parties hereto in connection with this agreement and upon which
the parties cannot agree, such question or controversy shall be
submitted to a single mediator within 20 days after written notice
by one party to the other party of its desire for mediation. The
parties shall in good faith consult to select a mutually acceptable
mediator. The mediator so selected shall be a person with at least
one-year of exposure to the concepts of railroad operations and
maintenance.

20.2. Upon selection of the mediator, said mediator shall with reasonable
diligence determine the questions as disclosed in said notice of
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demand for mediation and shall give both parties reasonable notice

of the time and place of any mediation. Until the completion of
*‘mediation, performance under the agreement shall continue in the
‘manner and form existing prior to the n'se of such question.

20.3. The compensation, cost and expenses of the mediator shall be paid
in equal shares by the partles

Entire Agreement. This document, and the exhibits attached hereto,
constitute the entire agreement between the parties, all oral agreements
being merged herein, and supersedes all prior representations, agreements,
arrangements, understandings, or undertakings, whether oral or written,
between or among the parties relating to the subject matter of this
agreement that are not fully expressed herein. '

Modification to Agreement. The provisions of this agreement may be
modified at any time by agreement of the parties hereto, provided such
modification is in writing and signed by all parties to this agreement. Any
agreement made after the date of this agreement and related to the subject
matter contained herein shall be ineffective to modify this agreement in
any respect unless in writing and signed.

No Assignment Absent Consent. Except as specifically provided in this
agreement, Sierra shall not assign this agreement, in whole or in part, or
any rights herein granted, without the Commission’s prior written consent.

Successors and Assigns. Subject to the provisions of Section 23, this
agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors, and
assigns.

Venue and Choice of Law

251 Any and all disputes, controversies, or claims arising out of,"
relating to, or in connection with this agreement shall be instituted
and maintained in a competent court in San Francisco County,
California and the parties hereby consent to the jurisdiction of any
such court and to service of process by any means authorized
under California law.

25.2. This agreement shall be:governed, construed, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and
related costs, in addition to any other relief that may be awarded by
any court or other tribunal of competent jurisdiction.
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26.

27.

09.28.10

Acts of God and Other Disruptions of Service. Neither party shall be
deemed to be in default of this agreement if any failure to meet any
condition or to perform any obligation or provision hereof is caused by, a
result of, or due to strikes, insurrections, acts of God, or any.other causes
beyond the party’s control; provided, however, that performance shall
only be excused for as long as the disruption persists.

27.1.

273,

274

. Miscellaneous

In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent jurisdiction to be invalid
or unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall .
be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary

‘to make such provisions valid and enforceable. Without limiting

the generality of the foregoing, if the requirement in Section 5.2
that Sierra comply with applicable bridge safety management
program regulations (under Public Law 110-432, Section 417) is
held to be a non-delegable duty of the Commission, the
Commission may, at its option, (i) undertake this obligation and
charge Sierra for the cost thereof; or (ii) terminate this agreement.

Each party has participated in negotiating and drafting this
agreement- so 1if an ambiguity or a question of intent or
interpretation arises, this agreement is to be construed as if the
parties had drafted it jointly, as opposed to being construed against
a party because it was responsible for drafting one or more
provisions of this agreement. '

Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
and in so doing is authorized to bind the party on whose behalf he
is signing, to the terms and conditions of this agreement.

This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.
Each party shall deposit the executed agreement into escrow with
instructions to deliver the agreement upon close of escrow under
the Purchase and Sale Agreement.

31

Adnunistration & Coordination Agreement



In witness whereof, the parties hereto have caused this agreement to be
executed as of the date first herein written.

SIERRA NORTHERN RAILWAY ~ SANTA  CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION

- By:_

By: _4
D George A. Dondero
President

Executive Director

By its signature below, Sierra Railroad Company, a California corporation,
acknowledges that it is the parent company of Sierra Northern Railway and agrees
to be bound by the terms and conditions of this agreement as if it were a party,
except for such terms and conditions that relate to Sierra Northern Railway’s
obligations to provide commonarrier freight rail service.

By:
Mike Hart, Bresident

09.28.10 30
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Permitted Rail Car Storage Locations
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Contract No.

CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY AGREEMENT

This contractor’s right of entry and indemnity agreement is dafed
2010 and is between Sierra Northern Railway, a California Corporation
(“Railroad”) and . (“Contractor”).

Contractor has requested that Railroad permit Contractor to enter upon property
used by Railroad in order to permit Contractor to conduct certain work on, under,
adjacent to, or related to such property. Railroad is agreeable thereto subject to the
terms and conditions set forth in this agreement.

The parties therefore agree as follows:

1. Definitions

- 1.1 The term “Applicable Law” is defined as the applicable rules and
regulations of the Federal Railroad Administration, the California
Public Utilities Commission, and any other statewide or federal
governmental agency with general jurisdiction over railroad
operations or operations on, under, or adjacent to railroad property.

1.2 The term “Contractor” is defined as Contractor and includes its
directors, officers, employees, agents, parents, subsidiaries,
affiliates, commonly controlled entities, subcontractors, any other
related persons and entities, and all others acting under its or their
authority.

1.3  The terms “include”, “includes”, and “including” are to be read as if

>

they were followed by the phrase “without limitation.”

1.4  The term “Railroad” is defined in the introductory paragraphs of
this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, any other related persons and entities, and all others acting
under its or their authority.

1.5  The term “Railroad Representative” is defined as Railroad’s
General Manager or Track and Maintenance Manager, as
appropriate. , -

1.6  The term “Railroad’s Right-of-Way” is defined as all real and
personal property within 10 feet of the centerline of any track on
the portion of the Santa Cruz Branch railroad line right-of-way,
including all improvements thereto, purchased from the Union
Pacific Railroad Company by the Santa Cruz County Regional
Transportation Commission (the “Commission”), except where

04.09.10A |
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" roadways, buildings, or property boundary lines reduce such
distance to less than 10 feet and except for any retained rights and
personal property. described in the _, 2010 Administration,
Coordination, and License agreement between Sierra and the
Commission. Railroad's Right-of-Way is depicted on Exhibit A
attached hereto.

1.7  The term “Wofk” is defined as all work, activities, and services to
be performed by Contractor on, under, adjacent to, or relating to
the Property including the following:

Right Granted; Purpose. Railroad hereby grants Contractor the right,
upon the terms, provisions, and conditions set forth in this agreement, to
enter upon, have ingress to, and egress from, the Railroad’s Right-of-Way
for the purpose of performing the Work described herein.

Terms and Conditions contained in Exhibits B and B-1. The terms and
conditions contained in Exhibits B and B-1 hereto are hereby made a part
of this agreement.

All Expenses to be Borne by Contractor; Railroad Representative.
Contractor shall bear any and all costs and expenses associated with
Contractor’s Work and any and all costs and expenses incurred by Railroad
caused by or related to Contractor’s Work. Contractor shall perform all
Work on the Railroad’s Right-of-Way in a manner that is reasonably
satisfactory to the Railroad Representative.

Term, Termination. The grant of right herein made to Contractor shall
commence on the date first set forth above and shall continue until
‘ , unless sooner terminated as herein provided, or
until such time as Contractor has completed its Work on the Railroad’s
Right-of-Way, whichever is earlier. Contractor agrees to notify the
Railroad Representative in writing when it has completed its Work on the
Railroad’s Right-of-Way. :

License and other fees. As compensation to Railroad for the rights herein
granted and for Railroad’s administrative and other costs, Contractor
agrees to pay Railroad the amount of $2,500 as a license fee. The license
fee shall be payable upon execution of this agreement and the effectiveness
of this agreement is contingent upon Conractor’s payment of such license

2
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fee. Such license fee shall be in addition to any flagging, switching, or other
costs or expenses payable by Contractor under the terms of this agreement.

~ Certificate of Insurance

7.1  Before commencing any Work, Contractor will provide Railroad
with a certificate issued by its insurance carrier providing the
insurance coverage required pursuant to Exhibit B-1 of this
agreement.

7.2 Contractor warrants that this agreement has been thoroughly
reviewed by its insurance agents and brokers and that such agents
and brokers have been instructed to procure insurance coverage
and an endorsement as required herein.

7.3  All insurance correspondence shall be directed to: President, Sierra
Northern Railway, 341 Industrial Way, Woodland, California
95776; telephone number (530) 666-9646.

Enforceability; Choice of Law; Choice of Forum

8.1  Any and all disputes, controversies, or claims arising out of, relating
to, or in connection with this agreement shall be instituted and
maintained in a competent court in the City and County of San
Francisco, California and the parties hereby consent to the
jurisdiction of any such court and to service of process by any
means authorized under California law.

8.2  This agreement shall be governed, censtrued, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and related
costs, in addition to any other relief that may be awarded by any
court or other tribunal of competent jurisdiction.

Payment of Fees, Bills: Construction Contracts Only. Contractor
agrees to pay to Railroad, at the time of Contractor’s signing of this
agreement, an advance against fees and costs to be incurred by Contractor
for Railroad’s services in accordance with this agreement in an amount
equal to 1% of (1) the total amount of the contract between Contractor and
the Commission (if the contract is payable on a lump sum basis), or (ii) the
Commission’s budgeted amount (if the contract is payable on a time and
materials basis). Contractor authorizes Railroad to use such funds from
time to time to pay for Railroad’s services in accordance with this
agreement. Any funds remaining after the completion of all Work and of all
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10.

of Railroad’s services rendered in accordance with this agreement shall be
returned to Contractor. Contractor shall not be entitled to any interest on
such funds while held by Railroad. If the reasonable cost of Railroad’s
services exceeds the 1% advance paid under this section, Contractor shall
pay Railroad’s invoices for such services in arrears on a monthly basis. This
Section 9 applies to rights of entry issued for construction purposes only.

Notices. Each notice given pursuant to this agreement shalt be effective
when delivered by hand or upon mailing by certified or registered mail,
postage prepaid, to the party for whom it i1s mtended at the address set
forth below or such other address as may be specified from time to time in

. writing by one party to the other.

11.

04.09.10A

To Railroad:

Sierra Northern Railway

Attn: President

341 Industrial Way

Woodland, CA 95776-6012
- Telephone 530-666-9646

Facimile 530-666-2919

To Contractor:

Miscellaneous.

11.1  Inthe event that any of the provisions of this agreement are held by
a court or other tribunal of competent jurisdiction to be invalid or
unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall be
enforced to the maximum extent possible so as to effect the intent
of the parties and shall be reformed to the extent necessary to make
such provisions valid and enforceable.

112 Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
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and in so doing is authorized to bind the party on whose behalf he is
signing, to the terms and conditions of this agreement.

113 This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.

In witness whereof, the parties hereto have céus_ed this agreement to be
executed as of the date first herein written.

Sierra Northern Railway

By: ,
President

Contractor

By:
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EXHIBIT B

GENERAL PROVISIONS FOR CONTRACTOR'S RIGHT OF ENTRY AND INDEMNITY

AGREEMENT -

1. Notice of Commencement of Work; Flagging.

L1

1.2

13

Contractar agrees to notify the Railroad Representative at least 48 hours in advance of
Confractor commencing its Work and at least 24 hours in advance of the proposed
performance of any Work in which any person or equipment will be on Railroad’s
Right-of-Way, or will be near enough to any railroad track that any equipment extension
(including a crane boom) will encroach on Railroad’s Right-of-Way. If an emergeuncy
should arise requinng immediate attention, Contractor shall provide as much notice as
practicable to Railroad before commencing any Work.

Upon receipt of such notice, the Railroad Representative will determine in its
reasonable discretion, and will inform Contractor, whether one or more flagmen will
need to be present and whether Contractor will need to implement any special
protective or safety measures. Any flagman or other special protective or safety
measures shall, at Railroad’s reasonable discretion, be performed by Railroad at
Contractor’s sole cost and expense with the understanding that Railroad’s provision of
any such flagging or other services shall not relieve Contractor of amy of its
responsibilities or liabilities set forth in this agreement. Flagging costs are billed in
hourly increments at $75 per hour per flagman for regular working hours, and $112.50
per hour, per flagman, for overtime hours, holidays, and weekends, or. such higher rate
asmay be in effect al the time of the flagging; provided that rate increases from the date
of the Administration and Coordination Agreement shall not exceed increases in the
United States Department of Labor's Bureau of Labor Statistics Consumer Price Index,
All Urban Consumers, All Items, San Francisco-Oakland-San Jose, CA.

The flagging requirements of this agreement shall apply only on days when Railroad has
scheduled train movements and then only to those areas of the Railroad’s Right-of-Way
on which the tramn movements are scheduled to occur. Otherwise, Contractor may
establish working limits for its construction activities pursuant to any means permissible
under the provisions of 49 CFR 214.319.

Limitation and Subordination of Rights Granted

The foregoing grant of right is subject and subordinate to any prior and continuing right
and obligation of Railroad to use and maintain all or some portion of the Railroad’s
Right-of-Way, including the right and power of Railroad to construct, maintain, repair,
renew, use, operate, change, modify, or relocate railroad tracks, sigpals,
communications equipment and lines, and other railroad facilities upor, along, or across
any or all parts of Railroad’s Right-of-Way, all or any of which may be frecly doue at
any time or times by Railroad without liability to Contractor or to-any other party for
compensation or damages.

The foregoing grant is also subject to all outstanding superior rights (including those in
favor of licensees and lessees of the Railroad’s Right-of-Way, and others) and the right
of Railroad to renew and extend the same, and is made without covenant of title or for
quiet enjoyment. '

No Interference with Railroad’s Operations. Subjéct to the terms and conditions of the

Administration and Coordination Agreement, no Work performed by Contractor shall cause any
material interference with Railroad’s ability to fufill its rights and obligations under the
Administration and Coordination Agreement and federal law, unless specifically permitted under
this agreement, or the Administration and Coardination Agreement, or specifically authorized in
writing, in advance, by the Railroad Representative. Nothing shall be done or suffered to be done

2.
2.1
2.2
3.
Exhibit A
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by Contractor at any time that would in any manner impair the safety thereof. When not in use,
Contractor’s mach inery and materials shaH be kept clear of Railroad’s Right-of- Way

Permits.. Prior to begmmng any Work, Confractor, at its sole cost and expense, shall obtain all
necessary permits to perform any Work contemplated by this agreement.

Mechanic’s Liens. Contractor shall pay in full all persons who perform labor or provide
materials for the Work to be performed by Contractor. Contractor shall not permit or suffer any
mechanic’s or materialman’s liens of any kind or nature to be enforced against the Railroad’s
Right-of-Way or against any property of Railroad. Contractor shall indemnify and hold harmless
Railroad from and against any and all liens, claims, demands, costs, and expenses of whatsoever
nature in-any way connected with, or growing out of, such Work done, labor performed, or
materials furnished.

Compliance with Laws. In the prosecution of the Work covered by this agreement, Contractor
shall comply with all applicable federal, state, and local laws, regulations, and enactments
affecting the Work. Contractor shall use only such methods as are consistent with safety, both as
concerns Contractor, Contractor’s agents and employees, the Railroad’s Right-of-Way, the
officers, agents, employees, and property of Railroad, and the public in general. Contractor
(without limiting the generality of the foregoing) shall comply with all applicable state and
federal occupation safety and health acts and regulations. All Federal Railroad Administration
regulations shall be followed when Work is performed on the Railroad’s Right-of-Way. If any
failure by Contractor to comply with any such laws, regulations, and enactments results in any
fine, penalty, cost, or charge being assessed, imposed, or charged against Railroad, Contractor
shall reimburse and indemnify Railroad for any such fine, penalty, cost, or charge, including
attorney’s fees and court costs and expernises. Contractor further agrees, in the event of any such
action and upon notice thereof being provided by Railroad, to defend such action free of cost,
charge, or expense to Railroad.

Safety Instructions. Safety of personnel, property, rail operations, and the public is of paramonnt
importance in the prosecution of the Work pursuant to this agreement. As reinforcement and in
furtherance of overall safety measures to be observed by Contractor (and not by way of
limitation), the following special safety rules shall be followed:

7.1 Contractor shall keep the job site free from- safety and health hazards and epsure that
any person working on its behalf is competent and adequately trained in all safety and
health aspects of the job. Contractor shall have proper first aid supplies available on the
job site so that prompt first aid services can be provided to any person that may be
injured on the job site. Contractor shall promptly notify. Railroad of any any hidden
dangers discovered by Contractor and of U.S. Occupational Safety and Health

- Administration reportable injuries occurring to any person that may arise during the
Work performed on the job site. Contractor shall have a non-delegable duty to control
its employees while they are on the job site, on the Railroad’s Right-of-Way, or on any
property of Railroad to be certain they do not use, are not under the influence of, and do
not have in their possession any alcoholic beverage or illegally obtained drug, narcotic,
or other similar or illegal substance.

7.2 Contractor’s employees and agents shall be suitably dressed to perform their duties
safely and in 2 manner that will not interfere with their vision and hearing or their free
use of their hands and feet. Only waist length shirts with sleeves and trousers that cover
the entire leg are to be worn. If flare-legged trouser are worn, the trouser bottoms must
be tied to prevent catching. Contractor’s employees and agents should wear sturdy and
protective footwear. Such employees and agents shall not wear boots (other than work
boots), sandals, canvas-type shoes, or other shoes that have thin soles or heels that are
higher than normal. In addition, Contfractor shall require its employees and agents to
wear personal protective equipment as specified by Railroad rules, regulations or by any
Railroad officials overlooking the Work at the job site. In parhcular the protective
equipment to be wom shall be:

Page 2 of 4
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7.4

7.5

7.6
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7.2.1 = Protective head gear that meets American National Standard 7Z89.1, latest
revision; It is suggested that all hard-hats be affixed with Contractor’s or
subcontractor’s company logo or name.

7.22  Eye protection that meets American National Standard for occupational and
educational eye and face protection, Z87.1, latest revision. Additional eye
protection must be provided to meet specific job situations: such as welding,
grinding, burning, etc.; and

7.2.3  Hearing protection which affords enough attenuatioﬁ to give protection from
- noise levels that will be occurring on the job site.

All heavy equipment provided or leased by Contractor shall be equipped with andible
back-up warning devices. If in. the opinion of the Railroad Representative any of
Contractor’s or any of Contractor’s subcontractor’s equipment is unsafe for use on the
Railroad’s right-of-way, Contractor, at the request of the Railroad Representative, shall
remove such equipment from Railroad’s right-of-way.

If Contractor will or does have persons or equipment on Railroad’s Right-of-Way, then
Contractor’s employees who will be or are within such zone shall be trained in safety as
prescribed by the Federal Roadway Worker Protection clauses of the Code of Federal
Regulations (49 CFR 214 ef seq.) prior to working within such limits and shall at all
times follow Railroad’s reasonable trackworker safety rules and procedures. If
Contractor’s employees have been trained by another common carrier railroad within
one year prior to their working on the Railroad’s Right-of-Way, only a refresher training
will be required on Railroad’s trackworker safety program and rules. Strict compliance
with Railroad’s trackworker safety program shall be required at all times and Contractor
agrees to indemnify and hold Railroad harmless from any fines or fees caused by
Contractor’s failure to comply at all times with Railroad’s trackworker safety program.

Contractor shall not cross the railroad tracks of Railroad with any vehicles except at
existing, open public or private crossings.

Contractor’s employees must be familiar with procedures to clear men and equipment
from any railroad track area for approaching trains. In addition, all applicable safety
procedures, including the following, shall be adhered to by all of Contractor’s
employees:

Always be on the alert for moving equipment while working near any railroad
tracks or facilities.

Do not step or walk on the top of the rail, frogs, swilches, guard rails, or other
track components.

In passing around ends of standing railroad cars, engines, railroad machinery,
and other on-track equipment, leave at least one rail car length (50 feet)
‘between yourself and the end of the equipment.

Avoid walking or standing on railroad track at any time.

When it is necessary to walk or work on railroad track, always keep a sharp
lookout in. both directions for approaching trains.

Before stepping or crossing railroad tracks, look in both directions first. The
same is true when walking around machinery and equipment on and about the
railroad tracks.
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Do not 'sit on, lie under, or cross between railroad cars except as required in
performance of your duty, and only when railroad track and equipment are
under proper protecfion. :

. In multlple railroad track territory, do not stand on one railroad track while a
train is passing on another.

8. Warranty of Work

8.1

8.2

Contractor warrants to Railroad for a period of one (1) year, or until Railroad no longer
conducts any railroad operaticns on the Railroad’s Right-of-Way, whichever is less, that
its Work (including all materials and workmanship) is new, of good quality, suitable for
its intended purpose, free from any faults and defects, and in accordance with any and
all applicable laws, rules, and regulations. Contractor shall promply either repair or
replace, at Railroad’s option and to Railroad’s reasonable satisfaction, all Work that
Railroad defermines, in its reasonable discretion, to be defective in workmanship or
materials within the warranty period, ordinary wear and tear, and unusual abuse or
neglect, excepted, together with all other work or property which may be damaged or
displaced in so doing. All repairs or replacements shall have a warranty period equal to
the original warranty period as herein stated, dated from Railroad’s final acceptance of
such repairs or replacements.

This section 8 shall continue in full force and effect regardless of whether this
agreement is terminated pursuant to any other provision of this agreement.

9. Indemnity

9.1

9.2

9.3

9.4
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As used in this section, the term “Railroad” is defined to include both Railroad and any
other railroad companies (including passenger or tourist railroads) using Railroad’s
Right-of-Wayat or near the Jocation of Contractor’s Work and their respective officers,
agents, employees, and customers.

As used in this section, “Loss™ is defined as any and all losses, damages, claims,
demands, actions, causes of action, penalties, fines, costs, and expenses of whatsoever
nature (including court costs and reasonable attorney’s fees) resulting from or related to
(a) Contractor’s Work; (b) any injury to or death of any person whomsoever (including
Railroad’s officers, agents, employees, customers, and passengers, Contractor’s officers,
agents, and employees, and any other persons or entities), and (¢c) any damage to or loss
or destruction of any property whatsoever (including Railroad’s Right-of-Way, any
adjacent property, Contractor’s propcxty, Railroad’s property, the property of any
customers of Railroad, and any property in Railroad’s care or custody).

As a major inducement, and in consideration of the license and permission herein
granted, Contractor agrees to indemnify and hold harmless Railroad from any Loss
which is due to or arises from any cause associated either in whole or part, directly or
indirectly, with the Work perforined under this agreement, with any breach of this
agreement, with any failure to observe the health and safety provisions herein, or with
any activity or omission arising out of the performance or nonperformance of this
agreement. However, Contractor shall not be required to indemnify Railroad when the
Loss is caused by the sole negligence or willful misconduct of Railroad.

Contractor accepts Railroad’s Right-of-Wayand all of Railroad’s property in its present
condition and hereby assumes the risk of any injury to or death of persons, and any
damage to or destruction of property, resulting from the condition of, or defects
anywhere in or upon, Railroad’s Right-of-Way or any of Railroad's property regardless
of whether such condition or defects are known or unknown, apparent or latent, and
regardless of whether such condition or defects exist at the commencement of this
agreement or at soine later time.
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9.5 This section 9 shall continue in full force and effect regardless of whether this
agreement is terminated pursuant to any other provision.

Restoration of Railroad’s Property. In the event Railroad or the Commission authorizes
Contractor to take down any fence or structure on Railroad’s Right-of-Way or of Railroad, or in
any manner move or disturb any of Railroad’s- Right-of-Way or other property of Railroad in
connection with the Work, Contractor shall, as soon as possible and at Contractor's sole cost and
expense, testore such fence or structure or other property to the same condition as it was in before
it was taken down, moved, or disturbed and Contractor shall indemnify and hold harmless
Railroad, its officers, agents, and employees against and from any and all liability, loss, damages,
claims, demands, costs, and expenses of whatsoever nature, including court costs and reasonable
attommey’s fees, which may result from any injury to or death of any persons whomsoever, or any
damage to or loss or destruction of any property whatsoever, when such injury, death, damage,
loss, or destruction grows out of or arises from the taking down of any fence or the moving or
disturbance of any property. Railroad will not pay Contractor for any betterments or
unprovemcnts by Contractor of such fence ar other property.

Hazardous Materials.

11.1 . Contractar shall comply with all federal, state and local envirommental laws and
regulations in its Work. Without first obtaining Railroad’s written permission (which
may be withheld in Railroad’s sole reasonable discretion), Contractor shall not treat or
dispose of Hazardous Materials on Railroad’s Right-of-Way. Contractor shall not
release any Hazardous Materials on or at Railroad’s Right-of-Way, including through
any drainage or sewer systems. Contractor assumes all tesponsibility for the
investigation and cleauup of any such release by Countractor and shall mdemmify, defend,
and hold harmless Railroad and its property, its officers, agents, and employees for all
costs, including reasonable environmental consultant and reasonable attorneys’® fees,
and claims resulting from or associated with any such release by Contractor,
Commencing upon the effective date of this agreement and until Contractor has
provided Railroad with the required notice concerning Contractor’s completion of its
Work, Contractor shall assume all responsibility for and shall indemuify, defend, and
hold harmless Railroad against all costs and claims associated with a release or leak of
Hazardous Materials related to Contractor’s Work, unless such event was caused by the
sole negligence or willful misconduct of Railroad.

11.2 If Contractor knows, or has reasonable cause to believe, that any Hazardous Materials
have come to be located under or about the Railroad’s Right-of-Way, other than as
specifically provided herein or as previously consented to by Railroad, Contractor shall
immediately give Railroad written notice thereof, together with a copy of any statement,
report, notice, registration, application, permit, business plan, license, claim, action, or
proceeding given to or received from any governmental authority or private party
concerning the presence, spill, release, discharge of, or exposure to, such Hazardous
‘Materials.

11.3 Tlns section 11 shall continue in full force and effect regardless of whether tlus
agreement is terminated pursuant to any other provision of this agreement.

Waiver of Breach. The waiver by Railroad of the breach of any condition, covenant, or
agreement herein contained to be kept, observed, and performed by Contractor shall in no way
impair the right of Railroad to avail itself of any subsequent breach thereof.

Assignment — Subcontracting. Contractor shall not assign, sublet, or subcontract this agreement
or any interest therein without Railroad’s or Comuuission’s prior written consent and any attenipt
to so assign, sublet, or subcontract without such prior written consent shall be void. If Contractor
obtains such permission to subcontract all or any portion of the Work, Contractor is and shall
remain responsible for all Work of any such subcontractors and all Work of any such
subcontractors shall be governed by the terms of this agreement.

Page 50f 4
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1.
(“CCL”)

EXHIBIT B-1

CONTRACTOR'S RIGHT OF ENTRY AND INDEMNITY AGREEMENT
' INSURANCE REQUIREMENTS

Contractor shall, at its own cost and expense, provi‘de and procure Commercial Genera)] Liability
insurance, Automobile Public Liability insurance, and, as applicable, Workman’s Compensation

or Federal Employers Liability Act (“FELA”) insurance.

Exhibit A-1
Page 1 of 1

1.1 The CGL insurance policy providing bodily injury, including death, personal injury and
property damage coverage shall have a limit of not less tHan $5 million each occurrence and an
aggregate limit of not less than §5 million. . If the Commuission requires higher insurance limits
from the licensee, such insurance limits shall apply to this agreement as well. The CGL insurance
policy must be written on ISO occurrence form CG 00 01 12 04 or a substitute form providing
reascnably equivalent coverage. This insurance shall contain broad form' contracteal liability
covering the indemnity provisions contained in this agreement, and coverage for construction or
demolition work on or near railroad tracks. Contractor shall provide Railroad with a certificate of
such insurance priof to the execution of this agreement. Upon request by Railroad, Contractor
shall immediately furmish a complete copy of any policy required hereunder, including all
endorsements, with said copy certified by the insurance company to be a true and correct copy of
the original policy.

1.2, The CGL insurance policy must include Railroad and any other railroad users, including
any tourist or passenger railroads and their customers and passengers, as an “additional insured”
(using ISO Additional Insured Endorsement CG 20 26 or a substitute form providing reasonably
equivalent coverage).

1.3. The CGL insurance policy shall contain, or be endorsed to contain, the following
additional provisions: .

1.3.1.  For any claims that result from the misconduct or negligence of Contractor or
its officers, directors, employees, agents, or invitees, Contractor’s insurance shall be
primary and any insurance or self-insurance maintained by Railroad, its directors,
officers, employees, or agents, shall be in excess of Contractor’s insurance and shall not
contrbute to it. .

1.32.  Any failure by Contractor to comply with reporting or other provisions of the
policies, including breaches of warranties, shall not affect coverage provided to
Railroad, its directors, officers, employees, or agents. i

1.3.3.  Contractor’s insurance shall apply separately to each insured against whom
claim is made or suit is brought, except with respect to the limils of the insurer’s
liability. i

1.3.4.  Each insurance policy required by this agreement shall be endorsed to state
that coverage shall not be suspended, voided, canceled, reduced in coverage or in limits
except after 30 days’ prior written notice by certified mail, return receipt requested, has
been given to Railroad. '

1.4. Automobile Public Liability insurance providing bodily injury and property damage
coverage with a combined single limit of at least $1,000,000 each occurrence or claim. This
insurance shall provide contractual liability covering all motor vehicles including hired and non-
owned and mobile equipment to the extent it may be excluded from the general liability
insurance.

1.5. Workers® Cownpensation insurance covering any statutory liability determined to be
applicable under the compensation laws of the State of California. )

1.6. FELA insurance, if applicable, as required by federal law.
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2. All insurance policies must be written by a reputable insurance company reasonably acceptable to
Railroad, or with a current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do
business in Californid, and must be kept in force during the life of this agreement.

3. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be
deemed to release or diminish Contractor’s liability, including liability under the indemmity provisions of
this agreement. Damages recoverable by Railroad from Contractor or any third party will not be limited by
the amount of the required insurance coverage. ' i

Exhibit A-1
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