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Before the
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35316

ALLIED ERECTING AND DISMANTLING, INC.
AND ALLIED INDUSTRIAL DEVELOPMENT CORPORATION
- PETITION FOR DECLARATORY ORDER -
RAIL EASEMENTS IN MAHONING COUNTY, OHIO

SUPPLEMENTAL REPLY OF RESPONDENTS TO
PETITION TO REOPEN AND SUPPLEMENT THE RECORD

The Board issued a final decision in this proceeding on December 20, 2013 (the
“December 2013 Decision”™). On February 20, 2014, after filing an appeal with the United States
Court of Appcals for the Sixth Circuit, Allied Erecting and Dismantling Co., Inc. and Allied
Industrial Development Corporation (collectively, “Allied”) filed with the Board a Petition to
Reopen and Supplement the Record (the “Petition”) under 49 U.S.C. §722(c) and 49 C.F.R.
§1115.4. Respondents’' timely filed a Reply to the Petition to Reopen on March 12, 2014
(“Respondents’ Reply to Petition™), asserting that Allied had not met the requirements for
reopening, but not responding to the allegedly new evidence presented by Allied with respect to
the LTV Tracks and easement, or its implications. Allied responded by filing a Motion seeking

leave to file a reply to the Respondents’ Reply to Petition, which Respondents opposed. By

! The original Allied state court complaint named six railroad members of the “Ohio

Central Railroad System™ as defendants, those being: Ohio & Pennsylvania Railroad Company
(“OHPA”), Mahoning Valley Railway Company (“MVRY”), Ohio Central Railroad, Inc.,
Warren & Trumball Railroad Company, Youngstown & Austintown Railroad, Inc. and
Youngstown Belt Railroad Company (the “Railroad Respondents,” sometimes referred to
collectively by the Board as “Ohio Central”). In the subsequent Petition for Declaratory Order in
this proceeding, Allied also named Railroad Respondents’ direct and indirect corporate parents,
Summit View, Inc. (“Summit View”) and Genesee & Wyoming Inc. (“GWTI™), as respondents.
The December 2013 Decision dismissed Summit View and GWI as respondents. Although
Allied has not challenged the dismissals in the Petition, in an abundance of caution,
“Respondents” herein shall include the Railroad Respondents, Summit View and GWI.
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decision served August 6, 2014 (the “August 2014 Decision”), the Board directed the Railroad
Respondents to supplement their Reply to Petition to respond to the supplemental evidence
Allied has proposed to introduce, and to Allied’s arguments with respect to the import of the
supplemental evidence.”> The August 2014 Decision did not address Allied’s Motion to file a
reply to a reply, which Respondents continue to oppose. Respondents file this Supplemental
Reply in accordance with the August 2014 Decision. As set forth in the Respondents’ Reply to
Petition® and as supplemented herein, the Board should find that Allied has not met the standards
for reopening, and should deny Allied’s Petition to Reopen.*
Summary of Argument
The essential finding that Allied seeks to reopen is the Board’s finding that the stopping
and storing of cars by MVRY or any of the other Railroad Respondents’ is not prohibited by or a
violation of the LTV easement. December 2013 Decision, at 15. Respondents assert that the
LTV tracks have been and are used by MVRY as main line tracks, that Allied has not shown
otherwise, and that there is no basis for reopening this proceeding. Morever, as specifically
found by the Board, “our determination that there are no restrictions on stopping and storing rail
cars in the easement agreements, it is not necessary to decide whether the LTV Tracks are

mainline tracks or ancillary spur tracks.” December 2013 Decision at 14. Thus, even if Allied

2 By decision dated August 28, 2014, the original due date for this Supplemental Reply

was extended until September 15, 2014.

3 The facts and arguments set forth in the Respondents’ Reply to Petition are incorporated

herein by reference. Respondents will repeat the arguments set forth therein only where
necessary for clarity.

4 Respondents have previously responded to Allied’s arguments relating to PL&E

Easement, and will not repeat them here. Respondents’ Reply to Petition, at 10.

> Respondents do not claim that any Railroad Respondents other than MVRY have a right

to use the LTV Tracks and easement, and contend that none of the other railroads have used
them. Allied has presented no evidence to the contrary. Accordingly, this Supplemental Reply
will focus solely on the rights and actions of MVRY.
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were to be successful in demonstrating that the LTV Tracks are ancillary spur tracks, it would
not change the Board’s decision, and there is no reason to reopen the December 2013 Decision.
Argument

1. Standards for Reopening

The standards for granting a petition to reopen are fully set forth in Respondents’ Reply
to Petition, at 5-6. In sum, a petition to reopen will be granted only if the petition presents new
cvidence or substantially changed circumstances that would materially affect the case, or
demonstrates material error in the decision being challenged.

2. Allied’s “new evidence” does not demonstrate that MVRY did not operate the LTV
Tracks as main line tracks.

Allied seeks to introduce “new evidence” in its attempt to demonstrate that MVRY does
not have common carrier rights to use the’LTV easement and the tracks located within the
casement,’® and that therefore the Board’s conclusion that MVRY can stop and store cars on the
LTV Tracks should be vacated. Allied Petition at 4.

Based on the information provided by Allied, and on independent research, it appears that
the Allied property at issue in this proceeding’ was former Republic Steel property and was not
owned by Jones & Laughlin (the parent of MVRY’s parent) in 1982 wheh MVRY was first

authorized to operate as a common carrier railroad subject to the jurisdiction of the Interstate

6 The Board should ignore the numerous references to and discussion of the title and

operating issues related to MVRY’s use of the tracks on the west side of the Center Street
Bridge, in the Allied Petition, and particularly in the Allied Motion to Waive Provisions of 49
CFR 1101.13 to Permit filing of Reply to Respondents’ Reply. Those issues are the subject of
the proceeding in Docket No. FD 35477, Allied Industrial Development Corporation — Petition
Jor Declaratory Order, and are not relevant to the question in this case about the scope of the
permitted operations on the east side of the Center Street Bridge. See discussion in Reply of
Respondents to Allied Motion to Waive Provisions of 49 CFR 1101.13.

7 The property at issue is bounded by the Mahoning River to the north and the Center

Street Bridge to the west. See genmerally the map filed with Allied’s Opening Statement as
Exhibit E.
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Commerce Commission (“ICC”). It appears that MVRY first began operations on the former
Republic Steel property in 1984 following the merger of Republic Steel and Jones & Laughlin
(and the subsequent renaming of the resulting company as LTV Steel). According to William
Spiker’s Verified Statement (“Spiker V.S.”), 4] 7 and 8, submitted by Allied with its Petition to
Reopen, MVRY only operated the former Republic Steel tracks as an internal plant railroad.
This may have been true initially, and if it were, MVRY would not have needed any ICC
authority to acquire or operate the tracks as spur, industrial or side tracks. See 49 USC §10906
(then 49 USC §10907). Whether this was true at the time,® Allied has not demonstrated that the
LTV Tracks were not operated as main line tracks at the timé that Allied acquired the property in
1993, or when control of MVRY was acquired by Summit View in 2001. As the Board noted in
the December 2013 Decision, at 14, Allied has not provided a developed argument concerning
the characteristics of the tracks. The proposed new evidence does not address the characteristics
of the track.

Morevoer, there is evidence that whatever the initial use of the LTV Tracks was, the use
in later periods was to provide service between LTV and connecting Class I carriers, and
between other customers and the connecting Class I carriers. As Mr. Spiker notes, beginning in
1990, MVRY obtained the right to operate through Conrail’s (now Norfolk Southern Railway
Company’s (“NS”)) Haselton Yard in order to move locomotives and equipment between LTV’s
facilities on either side of the Mahoning River. Spiker V.S., 49 4 and 9. See also Trackage

Rights Agreement dated September 14, 1990, Reply of Respondents, Exhibit A-8. Ilowever,

8 Mr. Spiker has not been authorized to present testimony on behalf of MVRY, nor would

the positions he held at MVRY suggest otherwise. Moreover, he was not in a position to know
the basis on which MVRY interacted with the connecting railroads. Railroads whose sole tracks
at a location are yard tracks can operate as a common carrier. See Effingham Railroad
Company--Petition for Declaratory Order--Construction at Effingham, IL, 2 STB 606 (1997).
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what Mr. Spiker does not include in his description is a reference to the amendment of the
Conrail trackage rights just three months later. See Supplemental Agreement dated December
10, 1990, Reply of Respondents, Exhibit A-9. Under the Supplemental Agreement, MVRY was
given the right to use the Conrail tracks in Haselton Yard in order to serve the CASTLO
industrial park. These additional rights enabled MVRY to provide service over the LTV Tracks
in order to connect CASTLO and the CSXT interchange west of the Center Street Bridge.
Accordingly, from at least that time forward (including when Allied purchased the property and
granted the LTV easement), MVRY was using the LTV Tracks and easement to handle freight
for customers other than LTV Steel.

At the time Summit View acquired control of MVRY, it understood in good faith based
on its review of MVRY’s operations and the representations of LTV, that MVRY was using at
least a portion of the LTV Tracks as main line tracks , handling business for LTV to and from
connecting carriers and participating in the route (and charging the connecting carriers and not
LTV), and handling business for customers in the CASTLO industrial park to Haselton Yard,
and through Haselton Yard and across the LTV Tracks for interchange with CSXT. See Verified
Statement of Leonard Wagner (“Wagner V.S.”), at 9§ 4-8, attached hereto. The LTV Easement
Agreement which was assigned to MVRY as part of the overall transaction described the LTV
Tracks (including tracks referred to as “Mains”), and included no restrictions on their use for
railroad purposes. See LTV Easement, Reply of Respondents, Exhibit A-1. The Cuyahoga
Valley Railway Company (MVRY’s parent, and an LTV Steel subsidiary) and MVRY
represented and warranted to Summit View that MVRY had all necessary governmental
authority to operate as it had been operating. See Stock Purchase Agreement dated March 30,

2001 (Section 3.2.1), Allied Opening Statement, Exhibit H. On this basis, Summit View
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proceeded to obtain Board authority to control MVRY. See Summit View, Inc. — Control —
Mahoning Valley Railroad Company — Exemption from 49 USC § 11323, Petition for Exemption
(filed April 6, 2001) (a copy of which as produced by the Board’s staff on request of
Respondents, is attached hereto for reference). The Petition attaches as Exhibit 2 a map of what
Summit View was advised were the lines of railroad operated by MVRY; these include the
tracks on the LTV Easement south of the Mahoning River and east of the Center Street Bridge.
The STB authorized Summit View to control MVRY and its operations as described in the
Petition. Summit View, Inc. — Control Exemption — Mahoning Valley Railroad Company, STB
Finance Docket No. 34026 (served May 17, 2001) (MVRY is a “small switching carrier that
moves freight between connecting roads and various shipping points, including manufacturing
facilities operated by LTV Steel Company™). Accordingly, the Board should treat MVRY as
being authorized to operate the LTV Tracks as main line tracks since at least 2001.

In conjunction with the transfer of control of MVRY to Summit View, the parties also
negotiated a Transportation Services Agreement dated May 3, 2001, to cover ongoing service to
be provided by MVRY to LTV Steel’s Copperweld facility. See Allied Opening Statement, Ex.
P. See also Wagner V.S., 7. In the Transportation Services Agreement MVRY agreed to
continue to provided different types of services for LTV including interchanging traffic with
connecting carriers, local service between LTV and locations directly served by MVRY, and
specifically distinguished, “intra-plant service” within LTV’s Youngstown facilities.
Transportation Services Agreement, §§ 3.02-3.04. The “in-plant” scrvice is specifically
described as contract, and not common carrier, service, and MVRY was to bill LTV for the

service. Transportation Services Agreement, §§ 3.04(c)(d).
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It is clear that MVRY, a licensed common carrier, has continuously operated in the area
south of the Mahoning River, and over the LTV Tracks and the LTV easement. See December
2013 Decision, at 13. As acknowledged by both parties in their original filings, MVRY has used
the tracks on the LTV Easement to move traffic between the east side of the Center Street Bridge
and the west side, both to and from customers (including LTV), to move traffic to and from
MVRY’s Class I connections with CSXT on the western end of its lines and with NS (previously
Conrail) on the east side in Ilaselton Yard, and to move locomotives and equipment to its shop
west of the Center Street bridge for repairs and inspections. See Allied Opening Statement, at
12; Reply of Respondents at 6. See also December 2013 Decision, at 4. Thus, while the 1982
decision cited by the Board may not have been the proper basis for the Board to find MVRY was
using the LTV Tracks as main line tracks, there is sufficient evidence in the record to support the
finding that it was, and relying on the 1982 decision was not material error.

3. Even if the LTV Tracks are determined to be ancillary tracks and not common
carrier tracks, there was no material error in the Board’s December 2013 Decision.

As discussed above, MVRY was authorized to operate as a common carrier by the 1982
decision, and it has operated as such since that time. If the Board were to find that MVRY was
not operating the LTV Tracks as main line tracks, then the LTV Tracks would clearly be
ancillary spur tracks under 49 USC §10906. The Board found that the language of the LTV
easement does not restrict railroad activities, and there is even less reason to believe that
stopping, storing and staging of cars would be prohibited if the tracks were found to be ancillary
spur tracks as that is a common usage for such tracks. Mr. Spiker acknowledges that MVRY
used the LTV Tracks for those very purposes when it first began operating on the former

Republic Steel property. See Spiker V.S., § 7.
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As noted by the Board in its decision, the Board has jurisdiction over both main line
tracks and ancillary spur tracks. December 2013 Decision, at 14 fn. 74.  Further,
“transportation” activities (including stopping, staging and storing) as defined in 49 USC
§10102(9) are subject to the preemption provisions of 49 USC §10501(b). See Grafion & Upton
Railroad Company — Petition for Declaratory Order, STB Docket No. FD 35776 (served
January 27, 2014) (“G&U’s construction and use of the Parcel for rail carrier operations does not
require our licensing authority because the construction of ancillary tracks and facilities is
excepted from licensing by 49 U.S.C. §10906. Nonetheless, the express statutory preemption of
§10501(b) applies here...”); Boston and Maine Corporation and Springfield Terminal Railroad
Company — Petition for Declaratory Order, STB Docket No. 35749 (served July 19, 2013),
request for recomsideration denied (October 31, 2013) (finding preemption prohibited local
regulation of railroad common carrier service being provided over both yard track and private
sidetrack) . See also Green Mountain R.R. v. Vermont, 404 F.3d 638, 643 (2d Cir. 2005), Joint
Petition for Declaratory Order—Boston & Maine Corp. and Town of Ayer, 5 STB 500, 507
(2001),reconsideration denied (STB served Oct. 5, 2001); Accordingly, the Board’s
determination that the interpretation that the easement agreement does not prohibit stopping and
staging on the tracks, and that such activities are permitted whether the tracks were main line

tracks or ancillary tracks, is clearly not erroneous.’

? Whether or not the tracks were main line tracks or ancillary tracks, it is clear that MVRY

was a certificated carrier, and was operating as a carrier and not as a private party. While the
Board seemed to indicate in the December 2013 Decision, at 15, that storage might not be
permitted in certain instances when private parties are storing private cars, here is it clear that
MVRY was acting as a carrier; therefore the storage it was performing was clearly part of
“transportation” as defined in 49 USC §10102(9).
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Conclusion
For the foregoing reasons and the reasons set forth in the Respondents’ Reply to Petition,
the Board should find that Allied has not shown that reliance by the Board on the ICC’s 1982
decision resulted in any material error in the findings that the LTV easement does not prohibit
the stopping, storing or staging of cars by Respondent Railroads over the LTV Tracks.

Accordingly, the Petition to Reopen should be denied.

Respectfully submitted,

/WW?
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Clark Hill/PLC

One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103
215-640-8500
ehocky@clarkhill.com

C. Scott Lanz

Thomas J. Lipka

Manchester Newman & Bennett, LPA

The Commerce Building, Atrium Level Two
Youngstown, Ohio 44503

330-743-1171

slanz@mnblawyers.com
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Attorneys for Respondents
Dated: September 15, 2014
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VERIFIED STATEMENT OF
LEONARD WAGNER

1. My name is Leonard Wagner. I am the Vice President — Transportation of the Ohio
Valley Region of Genesee & Wyoming Inc. (“GWI”). The Ohio Valley Region includes
the Railroad Respondents in this proceeding, including specifically The Mahoning Valley
Railroad Company (“MVRY™). I am providing this Verified Statement in support of the
Reply of Respondents to Petition to Reopen.

2. Prior to the GWI’s acquisition of control of Summit View, Inc. (“Summit View”) in
2009, I was the Vice President of Operations of the Railroad Respondents, including
MVRY. Iserved as the Manager of Marketing of MVRY beginning with Summit View’s
acquisition of control of MVRY in 2001. As such, I have personal knowledge of the
matters addressed in this Verified Statement.

3. In preparing this Verified Statement, I have also reviewed the Verified Statement of
William Spiker submitted by the Petitioners in this proceeding Allied Erecting and
Dismantling, Inc. and Allied Industrial Development Corporation (collectively “Allied”).

4. At the time control of MVRY Was transferred to Summit View in 2009, the LTV _
Easement had been reserved from the 1993 sale of property east of the Center Street
Bridge from LTV to Allied, and had been transferred to MVRY. At least since 2001
when my relationship with MVRY began, MVRY never acted solely as an internal plant
railroad for LTV, nor were the tracks it operated simply as internal plant lines of LTV or
its predecessors. There were some moves from the LTV Copperweld facility on the
south side of the river to LTV on the north side of the river that were handled as internal

plant moves and billed to LTV. However, when MVRY moved cars for LTV
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Copperweld (and other LTV facilities) to and from connecting Class I rail carriers CSX
Transportation, Inc. (“CSXT’") and Conrail (later Norfolk Southern Railway System
(“NS”) as Conrail’s successor), MVRY acted as a common carrier in the route, and was
paid an allowance or division of the freight charges by the connecting Class I rail carriers.
Indeed, the Transportation Services Agreement entered into between LTV and MVRY in
2001 upon the sale of control to Summit View, distinguishes between “in plant” services
and common carrier services to be provided by MVRY (“switching service” to
connecting carriers, and “local service” to other points served by MVRY).

5. Moreover, the LTV Easement tracks have been used to provide rail service between
customers located east of the property (primarily from the CASTLO industrial park in
Struthers and the interchange with CSXT which is west of the property covered by the
LTV Easement.

6. There have never been any customers or customer facilities located on the property
covered by the LTV Easement east of the Center Street Bridge so there has been no
opportunity for local service there. However, MVRY, at least since 2001, has
continuously used the LTV Easement tracks as more fully described herein.

7. Based on the LTV Easement and on the list of tracks attached as Schedule 4.02 to the
Transportation Services Agreement, MVRY believed that MVRY was operating a
portion of the tracks (in particular No.3 and 4 Mains, and track 239 which connected the
Nos. 3 and 4 Mains) as common carrier main line tracks, with the remainder of the tracks
covered by the LTV Easement being treated as plant and yard tracks. MVRY, through
the Transportation Service Agreement which was effective as of the closing of the sale of

control of MVRY, also obtained the right to use certain additional buildings and tracks
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that LTV had retained and not transferred (defined as “LTV Facilities” under the
Transportation Service Agreement). The use of the LTV Facilities was limited to use for
service to LTV.

8. MVRY has and had continuously used the tracks on the LTV Easement to move traffic
back and forth between the east side of the Center Street Bridge and the west side — both
to and from customers, and to and from MVRY’s Class I connections with CSXT on the
western end of its lines, and with NS (previously Conrail) on the east side in Haselton
Yard. MVRY has also used the tracks to move locomotives and equipment to its shop
west of the Center Street Bridge for repairs and FRA inspections. The tracks have been
used for the through movement of traffic, and for stopping and staging as necessary.
Some of the tracks (in particular the No. 2 Main and the No. 3 Main) have been used for
car storage.

9. I have reviewed the Verified Statement of Mr. Spiker (the “Spiker VS). Mr. Spiker did
not work for MVRY after control was sold to Summit View. His description of MVRY
operations on the south side of the river does not adequately or completely describe
operations of MVRY in 2001.

10.  Mr. Spiker indicates that by 2001 the LTV Easement tracks were used by MVRY to
move traffic between LTV facilities on the north and south side of the river (passing
through Conrail’s Haselton Yard), to store cass, to load and unload cars, and to deliver
and pick up cars to and from connecting Class I carriers. Spiker VS, 9 7,9. What Mr.
Spiker does not address is the relationship between MVRY and the connecting Class |

carriers — knowledge of the relationship, how the traffic is being billed and the operations
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of MVRY as a common carrier appear to be beyond the scope of Mr. Spiker’s various
positions with the railroad. Spiker VS, 9 3.

11.  Mr. Spiker’s Verified Statement is also deficient because it does not include any
reference to the traffic that by 2001 MVRY was moving between the customers in

Struthers to the east of the property and the interchange with CSXT to the west of the

property.
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VERIFICATION

I, Leonard Wagner, verify under penalty. of perjury under the laws of the United States,
that the foregoing is true and correct. Further, I certify that | am qualified and authorized fo file
this Verified Statement.

Executed on September 15, 2014.

LeonardWagner
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Tha {zcta a3 atated in thAls Paticion are werifled by Mr.
Millia= A, Strawn, Summit’s Vize-Presz.dent.

X
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subsid:iary of LTVY. LTV anc CVRC"s olflices are located at 200 Public
Square. Cleveland, Ohlo 45114,

Az Nexo relevant, "TV presencly .. ongaged in ° niary
reorganization proceedings una=r Chapter [1 of ' U.S. Bankruptcey
Code.’ In fturtherance of 1ts efior’s Lo streanline operations and
exe.qe (rom bankruptcy a stronger and more ef{lclent operation, LTV
sought ana recelved fraa the Bamcsuptcy Caurt appraval to completo
13leas of miscellaneous non-core assets thar fall within certain
gcononic parazmeters {the “Miascoellanes s Aaset Sale Procedures™)
without sesking lodivideal Bankruptcy Court approval for each sala.
The asale c¢f MYRC to Su=mlt meets the requirements of the
Miazellaneocus Asser Sale Frocedures.'

Subject to Baara approvo! under 49 U.S.C. § 111323, or
exenption pursjuant to 49 U.5.C. § 10502, Sus=mit and MVAC have reached
an agrev=ent on terms far “ne sale to Sumnit af the capital stock of
MVRC, thetoby reauliing lo Sumzm't”s scqulsition of control of MVRC.
¥hiile ownership of HVRC would change, the nature and scope ¢f lta

cpezationa =-= includlng in particular the frequency of service --

* Case Ho. 00-4396€, In re: LTY Steel Company, Iaz,, U.S.
Bkripy. Ct., M.0. Ohlo (Easterm Div.).

» Ses Marion 9‘ knrn:: acd DeEeorn In Eﬂﬂa“.ﬂﬂlﬂﬂ_‘ﬂu“
el - Ll n1 ~

Februsry 28, 260} (“Hotian™) at ). A copy of the Motlion is attached
as Zxnibit Ho. ).
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will rematn the same or imprave. Service will continue to be
providad to and from all statfona on MVFC’s lines, and no shipper
currently served Dy ox accwysible to MVRC =411 err®T\once a4 reduction
in or other odverse alteraction of Lis Lransportation optlons.

Through its Lncorporation into the Su=mit fasily of reglonal
rallroads, MVRC 4lso would be able to avafl itaell of capital support
and economlies of scale and acope w=ith respect to administratlve
functions offered by tho Sumrit organiratlon.

All of the rall carriers involved {n or Indlrecrly
affecced by tals rransaccion are Tlasa 111 railroads. However,
Secmit’ s scquisicion of contro!l af MYVRC dees not qualify for an
automat ic ¢clous exexpeion under 4% C.F.R. Part 11680.2(d) (2), because
HVRC’s wracks connect with those =7 an existing Summit subsidiary --
the Ohio 4 Pennaylvamia Ratlroad [™Q«P”) -- near Struthers, Ohla.'

It ts for that reason thac Sammit Ls preceeding through the ilnatant
Petition for an imdividual egempt:.on.

As explained i further =ezail pelcws, Sum=it’s acqulsition
of control easily oeecs the criceria far w individual exemption ast
out in 49 U.S.C. 10502(a). The acquisition (1) wlll promote several
nacional rail vransporration policy guals: (2) is limited in acope)

and (3) ralses no threar to subject =hippers %o abuse of market

- Exkibit ¥o. 2 shows the linez of MVRC and those of its
coconecting CICELiers.




pover. Therefore, Surmnit respectfully vecgeés the Board to grant this

peritlon. Murthar, because of tho uncertainty inevitahly acising

- R W
-
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frasi ~iV's bankruptcy proceedinga and the need Lo provide & prompt
and efficient vrarsition of control 3o as to reassure shippers aad
affecred cammuntties of the cantinuéd avallability of reliable
service, Summit requests that the 8Scard accelerate its consideration

of thix Peticion and grant the exemprioa expeditiously.

ARGIMENT
Sectton 10502(a) of the Azt provides that “the Board, ko

the maximur extont consistent witk this pare, shall exempt a person

\

. or 8 tramaczlan ...% wher it Zinds the conditlons set forth in
Section 10502{a){1) tconslstency with rail cransporcation policy),
angd gither Sectlon L05G2Ea}v2) (A} {(limived scope) or (2) Section
10502(a} {2) (Bl (no abuse of market power) to ba met. In this case,

all chree {3) criteria are satiafied.

A. Regulation [3 Bot Needed to Carry

Detailed scrutloy of Suamit’s acquisition of control ovar
MVRC > not needed to carry out the transportation policy goals of 49
0.S.C. § 10101, To the contrarsy, ar exemsption from the formal prior

approval requirements will promote saversl of these goxis. By




« rp——
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cir:mizlng resource oxpenditures bath by Summit and the Board, an
axeoprion would expedice agency declston making (Segyfon 10101(2))
and reduce barriers to entry (Section 10101t?),. Similarly, by
onabling Summit to Intagrate HVRC into ity axisring famlly of Class
11l raflrosds, wich attendant copital, lcgisticy and adminiscrative
support, an exemption will foster sound econamic conditions (Section
10101 (5)) and encourage efticiant call zarrier managementc {Sectlion
10101(9)). See Flnance Docket Neo. 31969, Willlan T, Briaht --
gconcrcl Exenmption —— Tha Puflalo Creek Rajlroad Cogsmany, Dacision

servad March 9, 1992 at 2-3. The pendency e¢f LTV’s bankruptcy
proceeding and LTV’s formal identification of MVRC 63 a *"non-core”
aspet whose salea woild be consideres a benefitc to LTV's long-term
FKealth (Motion at 1-4) accencuates the public policy benellt ;:l!
granting an exemption te facilitate t;ae tranafer of control to
Swmit.

Equally important, no elements of the rall tronsportation
policy would be adversely affected by Summit’s acquisition. As noted
sypga, bur for the connection betwean HVRC and OLP near Struthercs,
Ohio, the subject transacticn would yualify for the class exemption
promulgated at 49 C.F.R. Part 1180.2(d)(2) ("(t]he Board has found
that fts prior rewview and approval of these transactions la not
Nnecessary to CAEry out the rail transportaticn policy of 49 U.5.C.

101%8: ..."). S==, 2.9,, finance Cocksz Mo. 12904, Genesses %

-6 -
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% aalras . DTl vlog ¥ 7ed Juns 21, 1094 ar S, ff
anything, ln thls cose the coana-tion promotes elements of the
pollcy, as it will rfoster :emproved oprrating efZiclency without
torecloaing any rransportatiaon options presently open to shippera in
the area. JSuea Flnance Dackex o, 31942, USX Corroration -- Control

Decision served Hovember )0, 2000)

Finarce Docket Ho. 1)é€7¢d, Efzons ADs » Gra
Ballroad Group, [ac, -- _ crripujrcwe {n Copcpol Exeppeglon -- SO,
wre Al ! » Decision aervea Novemker 2V, 1999.

Mareover, by expediting MVRI"z sc-cess te the capitai and
adninistrative aupeort that L= zeadlily available frem Suzsmit, but
which LTV cannot r expected Lo provide as Jt soven through
rearganizacion, prasgectis aze 305d that zhipper gptlona gcvsally will

be enhanced.

8. The _Tragagcria=s 39 Lis -e) \p “-cpo

MVBC cpefates cver a to%al of €3 miles of trackage, sout

©f which age slca=by=-310¢ switching and vard tracks. The railroad’s

r
14

total route mileage is only 21.5, and _tm annual craffic volume
oeasured in the hundreds of caricads. All of MVRC’s operations are
concantrated I1n the l=mediate viclalty of Younjzscwn, Ohlo, and ao

noted gupry, the caatrol Lransaszzlon at 1 vsus would ha exezpe

p
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automatrically under 49 C.F.R. Part 1180.2(d} bur tor the facc that
HVRC’3 tracks connect ™\th those sf Cuv Inagmuch a3 the
Miscallsneous hsset Sale Procedurzs allow LTV to sell “relacively de
minimi{s assecs,” such assets can and should be anld summarily. 3See
Hotion at 12. Under these ci{rcumatances, a finding thact thls
transaction J3 limited i(n scope clearly i» warranted, Flnance Dockat
No. 32813, a age o = —

v - o
Inc,. Decision secved Harch 29, 193%6. See alag Finance Docket MNo.
32857, Lron Road Rallwavs Incorporaeed, Er Al, -- Control Exemption
== Bangor and Argostook Raiiread Companv, Et, Al., Decision secvad
September 12, 1596.

c. Regulation af the Trarsaction
Is Mot Heede? to Prcrect Shippers
N1t ac -

Inasmuch ax Summic’s praposed control over MVRC ls limlted
in scope, it ls not even necesvary to consfrer whether closar
scrutiny of the cransaction s needed to pcotsct shippers from abuse
of railroad market power. 49 U.5.C. § 10502(as) (2) (A). HNevertheless,
the grelavant facts show that this alternative crliarion is met a3
well,

Threoughk thia transaction, a4 “=8ll switcu.nqg carrier which

cperata? in 3 lizited qeajraphic area sicply ia bEsing added to a

--‘)-

.



group of separate Class II1 carriers that already are controlled by
Susmir.> As noted suncdr TPte will B PO change in MVRC's existina
sperations, and no shipper wlll lose rall sarvice options as a result
of the ctranzaction.® In prior decislons, the Board haa recognized
these elements as {ndicative of the absence of 3any threat of market
pover abusc. S22 Flnance Docket No. 33607, Qavid W, Wulfsoa., £t Al,
e ——

Al.., Decls(on served August 20, 1398; Flnance Docket No. 33846, Patex

-~ S -
= Qlinois Indlana Development Company, LLC, Decision served April
26, 2000,

That tne subject transaction is wholly innocuocus from a
market power standpoint la underscored by the Pact that the entity
that would sell lts controlling fmterest {n HVRAC to Summnit -- CVRC --
itaelf ls a subsldiary of LTV, MVRC’as principal shipper. It myy he
presuned that LTV percelves no potentis) for ra{l market power abuse

resulring from this transaccios, as LTV {s a willing party to the

na Sge Finance Docket Mo, 33501, [ogg.ga M, Head, Er Al =
o [ rs = Evriaed Lins, In-., Declsion

sesved January ., 1398,

* A3 noted, the pore licely resulr is an enhancemant of
shippers® rall service cptiona, a3 MVFC would mave {(rom belng an
izolated elerment of a lacgar corporate enterprise itszelf engaged in
caurti-supervised reorganizatisn, o an integcated awnber of an
effizient and well-capltslized reglonsl zallread family.

-
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transfer of ~ontral. ILrdeed, LTV hus pranoted the sale of MVAC
{among other nci.-corw asserts| tc the Eankruptcy Court as belng
cenatstent with LTV’a own lonj-term (inanclal health. §ece Motion at

3-4.

o] [n ) aps Iy
Scmmit submi®s that go esployews of KVRC or any railroad
cusrently cantrolled by Sw==:it will be adversely affected by the
transaczion that Ls the zubits>t ©f this Petitlon, To tha extent that
the Board de<ma it leqgally necessary to prescribe labor protectlon
condisians, hewevar, the coniitizns imposed should be those

establisned pursuant 22 Maw Yapld Qo= Eallway -- Control -- Brooklyn
Egsr=pr Oisrp.. . Tapmipy:l, 14T I.C2.C. 60 (1979).

Es wigps ATAl == = w=~aris Irpace

The 3gard’s regulaticas gaverning general petitions for
exempiicn under 49 0.5.C. § 13502 call for <capliance with
er7ironmental or hlatoric i=gact arnd notice require=ents undear 4%
C.F.B. Parz 1103, Sif appilcaziv.” Jee 49 C.F.R. Part 1121.3(b},

Order 49 C.F.R. Pazz 11285.&icy (21 (i), no environmental

ascimertaticn need Be preparea fte 4 centrol transactien {such as Lha

i)

imatanti that will meT vasul: in (L, a teaffic disarolon (com rail to

2or cazriaze of core than 1100 cazleada geor yeaz =r 50 carloada par
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mile: (2) a 100V increase in rail traffic or rall yard activivy; ()
lncreases of more than 108 or 50 vehicles par day ln truck traffic:
or {(4) prescribed level Increases in rail or truck traffic in class I
or non-attajnment areds under tha Clean Alr Act. S=g 49 C.F.R., Part
1105,7¢e) {4) and (5). Sumalt’s acquisltion of control over MVRC will
not [ead to any changea (n rall operations, and is not expected to
reaule in appreciable changes in traffic volumes. As such, the
threshold criteria for envircomenial docusanrarfon sumarized above
wiil nst be pet, and no such documentation (s cegufired.

Simllorly, 49 C.F.R. Part 1105.8(b) (3) provides that a
control transaction that will no% substantlally change the level of
palntanance of raiircad progerty is exenpt from requlatlons requiring
the preparation of an biscoric report. As shown sypga, the
transaction in question contecplates no changes in MVRC’s maintenance
or operating profile. calore, the historic reporting rules are

no: »pplicable in this case.

F. Expedited Considezation of This
Reticion lg Warranged

LTV haa scught and seccred ccnuaitlonal approval’ from tha

Caniupicy Court to sell MVRC and rther pon-core ssseta as prceeptly

Court approval {3 conautional In the ssnas tnat conaistent
witrh tne requiroments af bBankruptcey law, each sales transaction must
br noticed separately to creditors, who then have 3 limited period
f=en (LJ] busicess days; Co cDiect or cc==ent cn the transaction to
the Court. [ea Motion 4t 6-9. On Informition and bellef, that
precesure will Fa followed with respect ta tha sale of KVREC,

- AL -
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33 practicable in order to “streamline thalr cperations and emer e
[rc= these cua¢s & STropngar and poré eiZiclent orqanization [by]
selling & nuzber of assets zhat are either unpreductive or
ronessentlal to thelr buainesses.” HMaticn at ). According to LTV,
tz L5 in the company”s .ong-term finsn: al Inlerest to consum=ate
these sales aJ pramptly as posaible. As such, Summit and LTV would
aeax to closa cn che sale of MVEC aJ soon as practicable after
explration of the zandater; creditor notice period {ae= note 7,
auoral." Expedited approva. oI tals Felivion by the Board i3
esseniial to that end.

Sxpedited considezaticn and approval also (3 ln the best
fnrareats of shippers who uie and rely cn MVRC's service. While LTV

=3y be W/RC’s largest shipper, it 13 not the only curront or

Prospectiive custcmer; and tha penarncy <f the LTV bankruptzy

precewding i3 a matter of purlic notice and knowledge. The longer

tnis could (ccur within two (2)
epazed to have the astock of

¥ Cn inforsatlica and telie?f,
weaka. [n such n event, Jummit L3 pr
MVFC transferzed tu an independent voLlnd Tru?t puisuant to 49 C.F.R.
Pact 101}, pending Board actlicn on thia Fetition. By lettar dated
March 2§, 2201, Se=mit tronsamitzed a Yoting Trust Agreezant to tho
Board for staff revlew and pre-apcrzotil under ¢9 C.F.P. Part
1C12.3(a!. R copy of this sul=:zs12n is atrached as Exhibit No. 4.
The lemjoraecy transfer of ateck o 4 voting trus:, however, dalays
rcalization of Dany of the benefits asszclared w'th tha dubject
transactian, &3 S==mit i3 preclodad fze= taking control of MYRC and
felly iategrating (it lnto S:=mit’a rejicnal callroud family 30 Jong
as the 2cuest reny:ng in eflect. Tre 3= public raill policy
sensidecaticas that 10 clearly Tarsr agpenval af rthe requested
xezpiisa Lilkewlar fo70r Weeping thm llfe of any asaocf{ated voting
trust a3 3kozi a3 possalble.

=
W
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the tise ontil the Future of NVAC is setctled with finality, the
greater the anxierty and uncertainty ameng those dependent upon its
gervica, and che higher the risk o? trafflic diversions or other
adzerse econocmic ilmpacts on the cocmunlties adjaceat to HVRC’'s linea.
For these reasons, Sumnit reapecrfully requesca chat the HSoard move

with alacriry to grant the Instanc Perition.

CERLIETLOR
For the reasons se: forzh harein and based upon the fazts
23 verified by Summit’s Vice-President Mz, Willlam Serawn, Summit
requests that its Petition be ccnsidezed expediciously and granted,
and that pursuant to 49 U.S.C. $10502, the Board eyempr Summit’s
acquisition of coarrol of NVRC from the prior approval requirements

of 43 U.S.C. § 11323, et 2eq.

Besgpectfulily submitred,

SUMMIT VIEM, I[HC.
136 Sooth Fifcth Street
Cashocton, Ohfo 43812

OF COCHSEL: By: {elwvia J. Dow

Slover & toftus Andrew B. Eole

1223 Sevenieenth Street, H.W. 3laver & Loftus
Washingzon, 9.C. ICCla 2224 Sewvenzcenth, H.W.

Washkingeon, D.C. 20016
1392) 2M47-7170

Cated:r April €, 2201
Attorneys & Pracziticrars
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VERIFICATION

STATE OF OH$0 )
)%
COSHOCTON COUNTY )

Wﬂm&mlh@@»mmumhhh
thﬁhdwvﬂ.muhhmummmum

thereof and dxxt the same are rac o3 stated &/‘g g '

WHhm A. Strawa O

SUBSCRIBED AND SWORN w e by Willizms A. Strawa [ an the &/ 7% _day of
Agril. 2001
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UNITED STATRS RANKRDPTCY COURT

NORTHERN DISTRICT OF OHIO
RASTERN DIVISION
t
a re :  Chapoerdl
1
LTV STEEL COMPANY, INC, 7 Juintly Adminictored = 2
2 New Jersay corporstis, o al, :  CumXa 0043045 : AL
t W S
Db : Sp Wl T.Bodsh 1 ) iy
= P
MOTIGN OF DEN{OXS AXD DESTONS [XPOSSRSHION = o
mmmmmmmncnrmm.wmnww ol
THE RANKRUPTCY CODR, ESTARLISE NG =

PROCYDUREA FOX !
commmmummmrnmmmm
mmmmw

The shovo-captioos debes e deberes in posacesion (collectively, the
“Dabtoxy*) herciry mxrve th Court fx the oniry of 0 andes, parsaen o sectis 109, 363 and
385 of the Bunkroptey Code, 11 LLS.C. § 101-1330 (th "Baniruptey Code”), sutharizing sd
eppuving procedares by whirky the Delton oy (7) comsummts ¢rrtxis exset salcs of Eried
sizn gutzida of e undfinery comrse of Gy buxinceses and () xxms sxd sxxign or refoct sy
related execmtory conteacts o wnexpind lesses, Alt witr Sirer Coost sppeoval. o sugion of
&l&du.hb:huwuym-ﬂhn

Earlprownd
L mn@nmmmmumw
their resparzive rergacioeion caxcs by ling vobmiwy preitioss S refief poder chupter 11 of
€ Bankyerosy Code. By i cth emmtores! o thos Feafiion D, tha Distitres” ety 11 e
b= bom ecosolidered far prorsdenl povpess caly sod g being adminicared jobady.
waul)




2  TheDeblors:Je condouing in pomseaxion of (heir respactive propertios snd
e opersting end mansging their businetses, a3 dedion in porronion, pursoant to scetions 1107
4 1108 of the Bankrupicy Cada.

3, OnJugmry 10, 2001, the Offics of the Uslted Stutes Troxtss fiv the
Nertheen Distriet of Otdo (the “U.S. Trustee?) sppoimad & giuntory cogzmitiee of uxsscared
crediioos in thewn chapter 11 canss (the *Crediigs’ Commintes”), pummant 1 soctizn 1103 of the
Baniruptcy Code. On Jxnuary 15, 2001, (e U.S. Trosten appointed & staratnry cammities o)
notehalders (the *Notzholders' Commsittes®), persmt i setion 1102 of the Hankreptey Cods.

4. Tha Court bas misdctian over thio matter pursusnt to 28 US.C, §§ 157
and 1134, This Is a core proceeding posomt ta 28 US.C, § 157(b)(2).

S.  Debtar LTV Siel Company, Iac., 8 New Jersey earparation (*LTV
Stoel”), smonng other things: (s) owizs anad opesates a coks produstion plent (o Wepren, Ghios tad
(b) mxintxing tho hepdqnarters of b tebaler prodocts dvion i Youngstown, Oblo, Dabtor
The LTV Corpanation, 8 Datrome carpagatian, is tho direct parent af LTV Stzel wmed tho diroct o
indirert parent of each af o olber Debiors, The Debtars aod (elr nondebtor afistes
(callectivaly, the "LTV Canzpenies”) are (s) loading domestin producars of intogreted steel,
(b) e Largest produce of mechanical end strortral geal tabing prodocts tn North America,
(1) tha work®s orgest prodocrs of blutaiis wi pesduc sl () the xecond lagest
memnfactorers af pro-caginacred metsl boilding systeras in North Ameries,

&  TbeLTV Compenies oporets through two primary bustoess segmentr:
Iorgrat=d Stee) and Mam) Faboicuiion. The hntrgrated Stenl basiners segeny mam fachores md
sells 8 Giversified fine of carban (Lo-tolled sl products ccmisting af bartralled end cold-ralied
hent, plvanized snd tig wifl producrs. The Metsl Fabrcxtion baxinosy segmant-
(o) remfactores end sells moctmnics] eod stractersd tobmiery products, pipe od canduit for bea o
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trenspertation, sgricultore, ofl sod gas 1 44 cosstrostion indoeries; (2) fEroducen hinwstallis wie
{ory e talecopmmmications and wiliyes induswries; and (o) eogineery md mummbctuore
pre-mgineered, kreeden xteal building systems for menufictming, warshoosing sod sosonarclad
spplications. Io addition, the LTV Companies own nievests i stoalrelsted jolng venheres,
Inebading Trioo Stesl Compazty, LL.C., which operains s stesl mihwmlll. Tha LTV Compiss
cunrently mairixin besiness eperetions teoughont the Unlted Stxtes end abwasd.

7.  TheLTV Compmnies corrently emplay spproadmataty 17,500 empioymss,
of which spproximaaly 11,500 wark in the Mntagrated Stoe] busincss segemnent and sppraximataly
€000 waak in the Nstal Pabication business segment, Agpruximately 12,300 of thess
corplaysss i represmind by miogs. As of Seplember 30, 2000, G LTV Campmnlen bad
sppraxigutely $5.8 billion in exscts md spproximamly $4,7 billion in abilities oo =
consolidated basie

Ballef Requested aud Gronnds Theecfar

8  Incomoection with the day-to-day aperstion of their busincsees, the
Debtors mahtaio a substantia] ed diverse mrzy af ssscta, inciding rea), personal sndd {ogangihla
proparty. Te stresalion Lheir operations end emarge from (hose cesen & stronger mxd moro
elficient argrmimation, the Dobiors axticiuts seilicg & mmber of sxacts that are alther
umprodnctiva or poncsseniial b i baxinesseg, The Debiors belicve that thess ming will
kivalve par-coro exsets that, In moxt aeses, will bo relxttvely insignifoent in viine compared o
the Debtr ' total ssasl base. Nevertheles:, manry of dne szact malrg may sonsiihute i ssctions
vatzide of the criinzry course of the Debiary’ busioesses that orinsrlly would requirs indrvidaal
Cowt spproval, pesoant to eection 363(b)(1) of the Baokeruptsy Coda.”

¥ Bection 38(b)1) of e Barruptry Coda providoa that & deblar, *afier notice and  bearing.

aJa
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S.  Roquiring Court spproval of each sush miscellancous Essat salo would be
adminfarsilvely burdensots to tie Coart xod eontly for ths Debiors' extates, especially in Hght
aftha retatively msigrificant valne of o assety involved in (azso transamions, In oertan cases,
thn eosts amd delays emocisted with seeking indivicial Cenrt spproval of 8 s poteatially
would etiminata, ar sbetaatially dimirish, the ecomarmic benafits of tho transaetion. To lessm
&mmmumwuhwammwm
(the "Mlscellancoas Bais Procedares®) to canmplste miscellmeons asaet males that fall within
Corian ccunomin prreneters, which also may inclnde tha azmmption mad sedgment o rejoction
af related execuicry contracts or wnexpived [case. The Debtars propase o piilies the
Misoeilmeony Salo Procedures th obtain mare expaditions and cost-affective review by
totervsted parties, ko Heu of individual Court spproval, of cevtain sles Invalving less vatuabls
non-cors essets. In sdditdon, becsuse of the reletive gitn of Kach axyts, the Debtars do not intemt

* to obixin or updaie, xs applicable, sppraigals of say such asxots. Al other mle transaotions

oumids of fhs ardineyy courso of the Debtors’ bosinexses wonld remain subject tn individas)
Court spproval mder section 363(5)(1) of tho Bankruptcy Code.

The Praposd Miscellencans Rale Proceduyst
10, Tho Debtors proposs o tuplement (o Mistellsneous:Sals Procedures oa
Znaaciics Sukject te the Miscellanegns Sals Procoleres
1].  TiwMiscellmeous fals Procodures will spply ouly to privalo mset nalo
tremacticos (calectively, "Privats Saks™) or, in cevinia lmdted Enstanees, poblio sootions

[
Eay mae, il ar Jexar,, other tom fn the ordinary covmes of business, property of the er*~te®
11US.C §380)1)- f =
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Mdmlumm(:nﬂnde. ® Auctims”), Invatving, in cach cass, (s} tromfins of
lexs than $3,000,000.00 in ol consideration (the *Selo Cap™), except i dewyihed below far
certain Agciions; and (b) sggrogato cure couts of less than §$00,000.00 in cormection with the
ssnmption sod esigrment of ey relsted erutary contracta ar wneogined leasea. The Debtan
beliove Lt their existing ead fiture carh enllatera) aod postpatition firsneing ETangements
(coliectively, s "Finsocing Arengenmnis®) may inveive cextsin requirements o Smitations on
sasat sales. Tho Miseellancous Sals Procedines are oot intended to wodify, snd s cogeemly
gabjoct Lo, My regpirements or liminetions impoted wsder Bo documents estabifsbing the
Financing Aangements (nchuiing sy Cout orders spproving such finnsing smengrments)
(callactvely, tha "Fluuacing Pocuments®)

. 12 Under the Miscelisneons Sale Procedures, the Debiors will ko panmited to
il semety et are eermbered by Gens, encantrances or other interests anly if thogo liens end
hﬁuﬂ(n)mha:hpﬁ:ﬁn&(b)mvﬂvu;umman-bur(n)mmbhofmy
sudsfaction. Parthermore, to Debinrs will ba perpriited to s=i] sstety co-owned by 8 Debtor mad
& zoodalriny party persent to the Mtace{lmenns Sals Procedires only in the extent thas the sala
docs pot visten eection 363(h) of the Bankruptey Coda?

b Seetion 363(h) of e Banlkruptsy Code pravides in pertinent part:

(TTho trustos may eell both tho estatrs futerest . . . end tho fnderest
of any co-owner in prooerty , . . coly f—

(1) purtition in kind of sach property among
the estatn gnd soch co-owners 1s imprv-ticahls;

- (D). tha eia of the extatefs Quulsvided interest
in euch property wonld realiss cignificantly (ass for
(ho pxtxin than the male of soch property fres of tie
{uterests of such co-vwmars;

(3) the benefis to the extxto of & salo of sush
(comgiamed.)

[-- 3T - 1. 20 -3
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1L Tho Miscollapeons Salo Procedures specifically wre mas intendad to

encmrpass rotting seles of chaalety or unpecassary equipment thst, griar (o ths Peittian Deto, the
Debtons cundueted, and continns to canduct, bn the ardinary conrso of thedr bosiseesey, The
Dehings complets such ardintry courss mles primerily through Link hidegtria} Gervices, Ina,
(*Link"), « coropuxy specislizing in meh miscellznzons equipment gales, pursmamt to the terms or
a.cantract, dated October 13, 2000, berwresn LTV Steel mnd Link (the “Link Comyact™).Y The
Debiary beliove that o mbex condocted mader tha Link Contract wra ondinary cowrss trmsactians
wndar sectian 363(6) of the Bankroptey Coda, which do ot fequire firther court gyproval or the

Miscellameouy Salo Procednres (s “Proposed Saig™), F-U&Erﬂan-umuﬂ&ao?g&
Salz (tha "Sals Notico”) with thoe Cott xad servo tho Sals Notics, by ovenighi delivery or
telecopier, on the following pasties (collectively, the "Interested Partles): (a) covmal (o the

propaty frea of the intereste of 00-ownen
axtweighs tha derhnem {f exy, to ench co-ownes;
and

Prodnetion, trensnission, or digabesion, fir mia, of
clectrio enexgy ar of natoral or rynthetio gas for
hext, Eglt, o pawer.
C § I8
¥ A copy of tha Link Contract bs attached hereto ps Exhibit A and incorparaged haraln by

refizeoce. By thiv Motion, the Debtors @re zaf seeking Lo sxgome tho Link Contreet undar

section 165 of tha Baniaupicy Code ead specifically reserve all of their rights with respeet
to Um trextment of the Link Contraet in thess cxaes.




Creditors’ Comzmines; (b) coumse] to the Notzholiory Committse; (o) sy other comenites
ippainicd I these caxes nder saction 1102 of the Bankrepery Codss, (4) sty benders under tha

Plomcing Armngecaany (callecaively, the “Lendars”) in socordence with the terms af the

Finamzing Docunenty; (a) coumsel to G adminterrstive agent fat the Debines’ pepetition socared

Loodery (tha *Administrative Agent™); (f) all known parties holding or xsserting llens on ar other

{nitercey In tho Rescts thxt 278 subject of tha Proposad Salr; (i) tho propased parchmy 1f the

trnreaction b tn be complaced bry Privata Bale; and (b) if ppiicable, the noodebior parties to 4
. egrumry coamracts sd mexpired lesses that ho Debion proposs o exsums sod esdgn oy et

in coonecting with the Proposed Sale.

gggggggg following infcnation regarding the
Propased Sala
._ gﬂﬁﬂﬂ?ﬁ!&iwiﬂgl

] clther (a) for a Privata Sals, the identity of the nondebtar pety oy partiss to
&n Propased Sale xod any relaionsidps of tha party or parties with the
Debtars; ar (b) r 8 galo by Anctian, G dato, timn mnd plaoo of the

Ancticn md the mrindumm aoceptabls hid foy tha asact to bo sold ot G
Ancticg (the "Minioemm BIA™):

e jdentiting of ey purties halding Hens an or other interests or potential
Indereats in the axmets ©o the extent keown by the Debtan, md & sxiement
indicating thet 4l such fans oy batrregis (s) can bo extinguished, (5) mo

waived a2 the tms of sic or (c) =m capahls af mansiary sattefisction;

®  (bo primary econamic teoms End ouditions of he Proposad 8slo il the
trensacticm {3 to ba completed by o Private Sals xad any texms sod

[ u scheduls of the exseutory ecmirscts end eoexpired legsss, If anty, that the
sppiicabls Debivr ar Debiors proposs to ssswms nd swign or reject f
j&rigﬂagggf

""-7> . (o

L gEIl'!EJEER%FEE&E

contract or Cogtocts, suction notics or similer documents to the Sals Notice.
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spplicahle Debtor ar Deblars proposs with resgect to each contract of Lnse
o Yo pesomed md pesigned (collactively, "Cure Clatms®);

'Y whether, in @a Debtnex' view, -_QEH.-EB.BE
governmenh ar regulstery spgrova)af, the Proposed Sats b required; emd

@ insyructicns consistend with the procadures doscribed balow to et
potsitial cbjections to the Propord Sala (collectively, *Objestions™).

17 tha sale tramsction {5 to he campleted st an Aoction, the sppEcablo Dabtor or Debtars will fila

with tho Court xnd srxve upon fho Interected Patiss & repert of tha results of the Anstion witkin
ten diys of fho conelmion of the Anction.

16,  Intevested Parties will havo ten brusincm duyu (the "Notice Pertad™) to
object o hs Proposed Sale, pursuant (o the objertion procedures described balow. In sdditiog,
paior o the myrivation of the Natico Parind, ay spplisabls Lender must eitler give ite camseat to

?i.ﬁkﬂﬁ-ﬂ!&nﬂﬂu?ig If no Objections mre property
&%s?%&?z&gfggﬁnu&nﬂét

fox cansiderstion below B Mirimmm Bid idetified ln a Ssle

EEEI_—E




1¢jection ghall bo deemed to be elfbativa enly o 6sa dats af the elasing of ths Propomed Sals,

unless » different dato is proposed in & Salo Notiea ¥

17.  Ufaoy significant sconomio torns of & Proposed Sale are smanded afler
tzaniminal of the Sale Notie 2 bua bofare expirution of 2 Netie Prriad, ths spplicabls Debtar er

Salo to ba campleted by Privata Sala or consuct ea Assdmn priar t expiration of the spplicable
Notics Perlod (£ the Debtor ar Debtars cisufn esch Interested Party'y written convent i ths
Propased Salo. ‘The spplicatilo Propassd Sals, Incloding the szsuraption s ssxignment or
rejoction of extoutary contrects so terpired leases proposad in comaectios with the mls, will

be dessod (a) fival e fally autborized by the Comt £3d (5) to be in acerplisnoo with, snd notin

viakation of, the Finumning Docorertts,? upon cither (1) for & Privato Ssls, (A) fho expimation of
the Natics Perdod without the esserthon of ey Cljections or (B) Lhe writm cansest af 11
Inferosted Partize; o () for  ealo by Acctian, (A) G expirntion of (e Notice Periad withont

¢ xvertion of xny Objectios ap th Writtna coment of all tarrened Provles and (3) the

Debtory’ soceptansa of a qualifying bid in excess of (ha Minimom BIA at ths Anstion.
This entborivation also will alvisto the poed 10 seck mmy "Certification of Na Objection to
8xis" mder Laca] Banlauptcy Rale 6004-
Becanzo comase] ta myy Lender will be srvad with Salo Notices, meh Leader willboina
positicn prior (o the expixstion of the Notios Period to cvalusis whether the Proposed
Saia (o) coxpBies with fhe spplicable Finsurcing Docomenis and (b) roquires tho Landzr's
afrmative consent. 3
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encumbrmces &od other isteresrs, prmmant (o section 383(Y) of the Bankoupicy Coda. All snch
fizns, claon, encumbrances and other interesty will attach to tho grocecds of the mils.

Arpmmeat

Aggreeval f Propared Sates ax Shortes pd awd Limi(ted Natics

) 21.  Section 383(BXI) of the Bandrwptcy Code provides tht s debior may sel
Lxszts catsldo of s utnery aozurse o ifs brodinces "siiy notics wad a bearing.” :
11 US.C § 363X mwmﬂumamm)duupmqwh
“guch potics 2 Is sproprisin bn the pemicntar circametsnces 11 US.C. § 102(INA). Cowss
ars iz o shoryam the 20-ds ) wiles period prewrally sploabls @ a0 sales, o direct
wother method of giving notics, pan & showing of “caase” Bunkupicy Rals 2002(a)(2).
Morover, sourts sre enthzrized to Homls notice of sxset sales and uses of propaty cutsida of the
ordinary couse of the debtor's business, even withoat & peior shawing af cxae, to ey offich]
coneriion sppriotest e section 1102 of e Bankraptey Code and sy st of squity

' 22 Duaproces requirs thad amry notics ks Yeasomably calcalsied, wmuder o
the cireomatances, (o spprise imerested perdes of the pendency of the retlon sad affard tham @
opportunity to presst Ghair objections™ Mollane v Central Hynover Baglk & Troxt Oo,
333 U8 208, 314 (1950). Creditory ers only extitiod to notics “ressomshly calonlaed 1o gpprise
tha creditor of (o peadency of th baikmpicy proceeding snd give the creditar an opportely o
object or atherwiss respond.” It Riserchese Agsumocnts 1P, 184 BR. 35, 39 (Banks. M.D,
Tam. 1995). In s, If baxic doo process fs alfrded (o intermted parties sad spproprials cano

Is extablished, a court mwy deterteine G shortened o Hredied aotice of en et cale is
spyTopsise,

? |

< gt

k




23, TheDobior seck the spproval of the Miscellancons Sale Procedares In
mrimrine the et vahs peallzad rom saics of relatfvely ds rbeimls eneaty. Tho Dubtors bellave
a1 theso procodures will scogmrnodats the ancoth and Gmely consmmmation of sach asimt
sales. ‘Tho Debiors also belicve that, under the circoxatances, G0 osaal prosess of obisining
Cooxt appraval af cash Propassd Sals that would be subifect to tho Miscellmeons Sale
Procedures (s) wonld fovposs mmmrotssary sdministrative burdess on the Court; (b) would ereats
costs (o (e Debtary’ exttes hat muy dimbnish ar etbrinms (he coonatnio benefits of the

y undestying bengectioos; and (¢) n soma instances, ragy hirdder the Debiors’ abdlity i i

Proccdures. Tho sharteped notics period also complies with Locel Bankroptoy Ruls 9013-1
govaning the filing of cbjectians to motings by roviding greaater than ten days to fil
objections.

4. The Deltors alao b that Bmiting servien of Bales Notices to Interested

. Purtlen i Justifiod nader (ks circumatonces. The Entorested Prction represent the iy parties ln
brtgrass in thess chapter 11 cases and the partics with th grestest Entarcat in the underlying
tramctioes. In pericaler, Sals Notines would be served on: SEEE@HEE
che Iteresss of oaecored croditors ind the Debtons’ extetes (Le, commsel to both the Credite’
Comumites md s Notehalders' Committe); (b) the primury secured crodiioes wnd postpetition
Ieoders in Ghews eneen (La., Bie Lendors and the Admindstrative Agend); (o) the ofher parties with

= ol ’ )



alher Enterests in the axseta); (<) tho partics to executory contracts and unexpired leases propased
hhmﬂdd@dwmumw(;)mmmdmmn
fens if tho trnsaction i¢ to be comnpleted by « Privats Sale. Under tha chreonatimess, the
Debtors bolieve thet 0xls axaaner of patics iy appropriste snd flly preserves necessary das

dpmxaval of Tromeacrions Weihaut 8 Hearing ,

28, Amet mles may be xmiborized withoa canduczing an sctual hewing, ifzo
patty in imterest timely requests soch & bearing. Szm 11 US.C. § 102(1)B)(D (notwitmstanting
a1y statotry reguirement far "notice end & hesring.” tha Banknapicy Coda “anthorizes m et
withoat en ectual bowring i sch noflos s ghven propedy end if euch hesring ts not roquestad
timaly by & party n interent). Do process is siafied {f perties in interest are given *an
oppornendyy b prrarc thely objectiont® Mullze, 339 U.S. at 314 (amphasis added), Moraover,
Loxal Baolraptcy Rata 5013-1(d) suppts this prpesitien by providing (et tho *[failurs o Als
# respanss on & timety barsis may be cxuse oy the Conrt to grent the motion or application ss
fled withoot fimreher notica.

26 Further, hendmptry aorts in this District mnd in other fudlsdictions bxve
spproved rsset sales punmant @ section 363 of the Banlaupicy Code wiltkiout finding it necessary
to cxer spoci s andars sppeoving med alea. See, 2.8, Inm By, 207 BR. 550, 591 (Bankr,
NI Oido 1996) ("A trestrs geed oot fils & mation 0 e2l] frée and clear of Bens whero the
tresten tea pavided proper natice of » proposed mls woder § 367(F) end no aljoctions havo beea
Sied"); In s Crogell, 725 B2 X34, 31536 (Bamke. B0, Mich. 1997) (fnding no need for s
mmhmﬂquhnMﬂMMTMnﬂhmu
05 olgjertions were flled to the xalca notice); In e Hanlfioe, 8 B.R. 449, 450 (Besi. N.D. Otido
1581} (dexrying & troxtnd's request for en arder sppeuUving als of rea) property an the grounds that

0 Qe «13-
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" oo artler s precsaary (f na poty objectad {0 the propased sic). Tha Debtor, therafire, besve
At tho Miscalianeex Sals Procsdures ity cagply with the rquirepieuts of dus procoss by
providing Lnterestad Partlos with acytle oportuzity to present Objectiozs and roquest 5 beariag
on cach Proposed Bule. Accordingly, the Miscellaneons Sala Procadures comely with the
hexring requireancats of section 363(bX(1) of the Beakrupey Cods xod the Local Bankrvptey
Boles

27. Similwly, in fight af (1) %o demonsirabio beasfiis of sreaslined
proczdares io sell non-core ety of relatively haxipnifiesnt valus and dispozs of oy related
exeninry contructs or tocapired fenses mnd (b) tho lega! precodent degeribed In the preceding
pangnph, procadues siniler o tha kiacellzneony Sals Procedures have been sppraved by
‘curts  other Lerga chapter 1 [ casas, e £.g. Inm Biflowtex Corg, No. 004211 (SLR) (D.
Del. Fab. 6, 2001) (approving similar procedzres for the sals of azsets op to §750,000); la.m

Bugirn Mlly Ine , No. 99-3938 (RLR) (D. Del. Dex. 15, 1959) (pproving similer procedores for

e sale of assets up to $350,000); Inre Tultex Corp, No. §5-00626 (Bankr, WD, Va. Peb. 3,
2000) (spproving similsr procatars fir e salo of asset wp to $100,000); To 1o Laeymn Goap
Intl, Inc_ No. 99-12¢4 (PIW) (Bazir, D, Del Ang, 23, 1999) (spproving similer procedires far
the als af sssets wp @ $2 williao); In e Montgemery Werd Holdlag Com., No. 97-1409 (PIW)
(Banlo. D. Del. Aug. 28, 1597) (spmoving similar procedwizs fr the sabs of sssats up (o

St mifllon).”

-

P Coples of thess unreported arders are attarhad bereto collectivaly as Exbilit B and aro

incorparsind berein by refererza.
N
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Sairy Pres qad Cless of Intevess

28,  Section I6H) of the Banlanpley Cado permite & dabtor ta sell property
f-va mpd clear of snather pavty's ttoren fn the proparty if (1) spplicaiils coakankoruptey byw
peamuits push ¢ fres ind clear cale, (b) the babler of tha jnterest consents, (c) tha taterost fa u ten
and the cales prico of the property sxeesds the vaiue of al liens o the Fmopty, (d) the lateret (s
in booa fide dispute ar (o) the halder of the foterest cukd ba eacspafled in 8 legal oz aquitabla
EBE-EEQ&EFE

29,  Awmefs enenmbered by (aterears held by ather partics may bo sald porseant
to e Mincalleneons Sale Procednres aply If the ioterests &7 can be extinguished, (b) era walved
1 ths time of 52l o (5) &re cxpablo af memetsry eatiafaction. Azonrdtogly, the requizaments of
gection 363(f) of the Bankroptoy Codo warnid be mee under the Miscollmneom Salss Procsdures

for meale freo mod olear of Hens, claios, encumbrances sud other Intrrests. Moreover, &3 ooted ;

abave, the Debriors mopose that such interests wtach to the proceeds o .wn-!.mﬂw sales,
&1.3.: \El%ﬁgl

30. The standerd for & delitor to axxnmo end wsign oF rEject M exscutnry
conEract o mepirod lesss prrRmnt t section 365 of the Banimptcy Cado is whather tho
debtor's decision is mada within its ssond bosinegs fndgment. Ses, 2., Buormen's, Ios v, Allied
Scperoarkets, Ioc, 706 F.24 187, 189 (5¢: Ciz) ("As & genana] role,  benknuptoy ecart
preeented with an appliextion to disalfom the chligxtions of m executory confreci noed.
gg;wrﬂl.glggéig

0 the debor.") (dltrtian omamad), 1 & i..to US. 508 (1783). The Debines anticipatn
E.Bna!ai&»._nns_xﬂ. Dotor by dixposs of exscutary coutracts or ancxgired
leasen [t wrw reiatzd 1o tho meets to by sold. As part of the pegatistiona with (e parchaser or

D DoV 0




prarchuzers of tha sracts, tha applicshls Debiar rxy neod to dotermine whether the prorchaser will

take azxigrment af such cargtracts of fexses that srx ssxignabln under pppiicabls nanbanloraptey
Lo or whether the Debtor fratesd shoubd csjoct suy such eontracts or leasex, Becanss the

cantracts or l=sses, the Debinrs beliove that sy such del>amination will fall squarcly within their
business fodgment wd will be made in the best soerenay of mch Dobix's estato xmd creditors,

 Moyeover, oodey (e Miscellanoag Sales Procedures, the smuzmption tnd sxtigraner] ar

(he armo0at of sy Caro Claim) b the nendebtor pertics t sxch contrcts wod lexsca sad all other
Inlerested Partics, with m oppormity @ object. Accordingly, the requircments of section 368 of ;

the Benkrupicy Code will be srisfiad ander the Mise{lmers Sales Procedures,

31 Forallafthe masnos descrihed herch, the Debtoy sutait that the
roquested reficf is sppeopriats wder ection 1054x) af te Bankywpicy Code, whish movide in
relevast pant that *jtfhe Court mey fexne eory ander, , proces, or jodgement that is necensayy o
sppropriats o earvy ot the provislen of iy tina® 11 US.C § 105{e).

Hatien

312 Nb tustes or examiner has becn appointed i thess chapter {1 cxses, g

Notizs of diis Motio has been given to {a) tha U.S. Trnatee, (b) coumnsel to the Craditors'
Conamitter, (¢) conumet to the Notenlden’ Commitiee, (d) the Administrative Agest nd (c) te
Pt thas barve Mo respoeezs fh nodcrs fn (e cesex. Lo light of tha neture of the rllef
roquesed bevein, the Debtnes sttt that oo other or fither sotico required.

F
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. NaPror Request
" 3. Noprior requect for tho raliaf soaght fn this Motian has been made 1o tis
(o iy oty et i ompemmthon with eheorw cisepber 11 s,
: WHEREFORR, the Debtars respectfally request that the Court exter au order,
smbatacrtialy i thas forra sttached hereio ay Extrbd € (7) appeaving and anthadsing the
Impdemesnrion of te Miscellnrons Sale Procedures described hrrvin, oo b secims 105,




mmwuuwwmmmmmamwumm

may deem propez.

Dated: Fobraary 22, 2001

Respectfally mbrritted,

ﬁa%mml)
m.ﬂuaﬁ(nmm

JONES, DAY, REAVIS & POGUE

Noxth Point

901 Lakrgida Averma

Cleveland, Oliin 44114
R16) $85-3519

Jeffrey B. Ellman (0055S:
JONES, DAY, mvms:’)mm

1500 Bontington Cexter

41 South Nigh Street

Colrmbag, Jia 3215
(614) 4593539

ATTORNEYS FOR DEBTORS
AND DEBTQRS IN POSSESSTON
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nulb.:—-:m Narch 28, 2001 wETEY's B-mAIL
FuTER A PRERL
BANIE K. L0FTR
Do rreatinlar oo
VIA EAND DXL, JERX
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The Nonorable Vormon A. \-nul.nu ]

Sacretary X
Surface Transportatlion Board

Case Control Unic
1925 K Struet, N.W, ™~ [ _‘,.-'
Washington, D.C. 20423-0001

Re: Filnance Dochet Ko. J4026, Susmit View, Inc. -=
Control -~ Mshoning Valley Railrodd Casmpany --
Exesption from 49 U.S5.C. 51:32) (Approval of
Irravocable Voting Trust)

Dear Secretary Willtama:

On behalf of Summlit Viow, (iC., and pursuant o 49
C.f.R. Parc 1013.3la), we are aubmitting ren [10) coploa of a
Voting Yrust Agroament for Informal atalf roview and a non-
blrding opinlon that the Agreemont eflectlvely insvlates the
settlor from any unauthorized acquisition of control of a
rogulated carrler.

Summit View la a non-~carrlar holding company that fa
negotlating te acqulre contrel of rho Hahonl g Vallay Rallroad
Company, o Clasa LIT carrler currently owned by Cuyahoga
vallay Rallvay Company, & wholly-awned subsidiary of LTV Steel
Caapany. Bocause Summit View slready controls other carcrioero,
Ocacd approval or oxemptlon will be required before Summit
View can exerclamo control over MVRC. Very ghortly, Susmit
View Intends to flle an appropriate Verifled Putltlon for
l:le-pllon undor 49 U.Z.C. 510502 and 49 C.F.R. Part 1121, to

© the ry control authority. For varlous rmygons,
howavar, 1t may Do necemsary for the parties to close the
acqulaiclon transaction befora the Board rules on Summit
View’s Potition. 1In that event, and to pravent an authorized
aasveptlon of control ovor WVRC, Summit View plann to entec
Into tha enclosed Agroemont to create an Lrrevocabla voting

Exhibit Mo.
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The Honorabls Varnon A. Milliamn
Harch 28, 2001
Paga 2

troat, Ia which tha steck of NVRC would be hald ponding Board
action In rompanse to the Potition.

¥o respectfully requasc that the enclosed be
Taviewed and the non-binding opinian fondered aa promprly am
possible. It {n oxpacted that the varioua agreamentao
uwvidoncing tha transaction will be exccuted thils wock, and
that the need to utilize the votling truse ®ay arlse prior to
Aprll 15, 2001.

Please acknowledga rocaipt of this letter and the
Agreamont by mtamping the enclosed duplicate of thia ‘ottor
and returning it to our assenger.

Thank you for you attentich to thig mattor,

Reapactfully submaitead,

An Attornoy for
Summle View, Inc.

KJD/chh

Encloaurya

€c: Hr. David N, Konachn{\, ofc. ar Proceedinga {v/enclosuro)
Nr. Josaph Dotemar, Ofc. of Procecdlingn {(v/encloaure)
Mr. Willlam A, Serown {v/enclosure)
Rose-Hichale Melnryb, Enq. !w/encloaure)
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YOTING TRUST AGREEMENT

THIS YOTING TRUST AGREEMENT s made & of the ___ day of January, 2001,

bry ool berwern Sionmit View, Inc., aa Chle corporatica (“Summit™) mnd —_—

corparatios (~Tnustes™)

WITNESSETH:
WHEREAS, it is intendad that Sommil will coowpleas a purchass of the oulstasuling
sharcy of sock of (he Mahoaing Valley Rallroxd Company ("M VRC) pursuant (0 8 Stock Purchase

Ap g Szmmil MVRC i The Cujahoga Valicy Rulway Company, & onpy of which b

mttachex] beycio as Exhibis A; and

WIUTREAS, | i intended ten consanmation of the perchass of MYRC will ocour
prioe (o the lsmance by the Sarface Temsportason Boeard (“STHT) of any requined spproval or
excmptian with respect 1o Sammst’s aequisition of control over MVRC; and

WHEREAS, Susmi( mtends. steme)ismeously with the noquisition of te stock of
MVAC, © causs the depotil of such shores wi an indepencient, irovecable votiag tros pursiant (o the
rulcs of the ST codificd & 49 CFP.R. Pat 101}, in ondey to aveid sy allcgatlon or oxpertion ot
Summit i» conrolling or has the powrey to canirol MVRC prior ko receipt of any requisile STH approval
or cxermption: and

WIHEREAS, neilher Tramioe nor ey of its sfTilinien of subwidinrics bhas sy officers or
board memnbers in common with Semmit or sy of its afilistcy, o amy comemon or direct o Imdirect
buziness mranyonents (thal could be conutrued os alicenng Summil 15 eacyeise control over Traslcs;
and
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WHEREAS, Trustze s willing 1o act ax o valing trzstes purssand i the kanms of this

Agreement and the spplicable rules of the STB:

NOW, THEREFORE, the pariles hereto agres as (ollows

I Suxamit berelry appaines as Trugtes heramsder,

o] Trustos pcorpls axch sppoiminmen aml agrees to act ooder this Agreement se pravides horein

& Sammit agroes Gt prisy (o acerpiance of any imdered shares of
MVRC s 15 the Stock Parchase Agroemnont, Sumis will direet the deposilary for tho shares 1o
tranifer sxme 1o Tranes upon scerptence of paymeni theve for parsuzml o the Stock Purchase
Agroanent. Al ghares aball be codarsed or sccosnpanied by proper instruments doly execuled for
trensfer thereol 1o Trusiee, and shall be cxrbonged for Voling Trust Cortificoles In the farm allached
bereio on Exhibit B (Trust Cerificntes™)., with the blanks therein sppropriately filled. All shares
deliverad 1o Trusice herewndar shall be callial Trost Stock.

3. Trusaco shall be preseat. in person or by proxy, sl all aumal and special
mextinga of MIVRC so that all Trust Stock mary be countad for quonzm and other puposes. Tosstee
shall be entitled xod i1 ghall be lta duty to =aercise sD) voling rights In respact of the Tt Stock, unices
otherwise dirccsad by mm arder of e STD ar » coon of commetent Jurisdiclion. Swmmit and Treotoe
ogre tue Trustoe shall not participaie in or fnterfore with the mmagement of MYRC, and o] taka no
oiher setion with respect o MVRC excepl m aceordance with the torma of thds Agrerment. Truslos
shall veie 2] ghares of Troml Stock bn fnor of mny propenal or sction nocewary or desirabls to give
effioct 10 the torma of the Stock Purchase Agrerment amd all other aprocments enteyeu by or ea belmif

a2e
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of MVRC in commection therewith, 1o advance tha sscuring of oy necessary STB approval or
cxempioa for Saeamil’s assumption of control of MVRC, mnd (o dispose of Trust Stock {n acconlance
with Paragroph 8 hereof. In all other regpects, Trustee shall vote all ahares of Trust Stock lo Trunee's
sols discrefion, having due ﬂ:ptd fur the holder(e) of the Trust Centifleates, determined vnlh:nd
refarence to such holder(s)’ Interens in rilroads ciher than MVRC. The foregoing notwithstanding, a
bolder of & Trust Certificate mary o sy 1ime, bul oaly with the prios opproval of the STB, iastruet
Tnmmhvﬁti;:gmmTMSwtknjnumldbyn:thuiOmiﬁuehmymaﬁu‘.hxwhkh
 case Trusico sball voto the shares in sccondance with such instructions. In cxeeising its voting rights,
Trustes shall ke sech sctions at all mestings by consent in bicu of b meeting,

4. This Agrecment ond the pomisation of Trstee during the tezm of the trust
ahall be irrcvocable by Summit end shall termimie only in accontance with the provisions of Paragraph
8 hereof.

S. Tmﬂlumh\oﬁngmgm&xkinmywym
2 to ereate any depandence or intarcorporate relatiombip bereech Surnmit and s affiliates, on the ana
fand, and MVRC, an Lhe ather. Truste shall noL. without prior approval of the STB, vets Trust Stock
to elect any officer, director, nowminee of representative of Sormmit or s affilintes or subsidiorics 2s an
oﬁgﬂat&a&ofmclwmhhmmw&ﬁmmm&mmgmm
Summit that conk) be comstrund &s allowing Sammit to cxereize contol over Trustee. Trustoe shatl nol
bo Bahle for any mistakes of Lew or fact or amy ervor o1 judpmend in connccthon with the performanca of

{is unties urder this Agreemant, or lor mmy ect or omisslon, cxcept a o rolt of Trusioe's willful

mniscondnet of gross negligence.

x

i

o
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& Trust Centificaies shall be transfernble on the books of Trustee by the

bolder therrof, in ncconlance with rules establiched by Trusmice for the purpose. Undil transferred,

shall, by his acorptance heyeol, assont to and beeomic a party o this A greoment

7. Poxding termination of the trust as herein provided, Trustee shall pay over

all cash i vidends or distribations as directed by the holder(s) of the Trug Certificales. Trustee shall

receive kod bold dividends and disiribations otbey tan cash upon the same terms s Trust Stock, and

on Trust Stock,

{0) ln the event i the STB approves Summit's assumption of control
aver MVRC porsuant o 49 U.S.C. Seetion 11323, ¢ p.. or gronis an exeraption from the
requirement 1o secure sach approval pursuant (o 49 US.C. Section 10302, then smmedinicly upon the
direction of Swamit znd the delivery of a copy of the STB's onder, or in the cvent that otherwise
controlling law is am;ended to milow Serrunit to exereise control over MVRC without prior STD
spproval or cxamption, T~stee shall ransler to or upan Lhe onler of the holdar(s) of the Trmt

Caertificmes, all rights, tille and interess in am w the Trust Swock. whereupon this Agrecment

ntomatically dall torninste.
{b) Unlcs sooner teormimated pursuant 1o Parngraph 8(a), this Agreement ahall
tcrminate on Jamary 30, 2004, o may be extended by the panties hereto 10 long Bs no violxion of 49
US.C. Sextion 11323 will resuit (roen much termination or exlension.  All Trust Stock and any other

propexty beld by Trusioe bamunder opon such fermination stall be distribuied on & pro raia basis (o or

—3-

“Trusioe may treat the regisianed holder as owner for all purposes. Eachy tramsferee of a Trust Certificate

shall izmae Trust ¢ crtificates representing any pew or additioan] secoritics thal may be paid as dividends

u
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upn the order of the hohlex(s) af the Trust Certificates. Trustee may, in ius reasoesble discredion,
require the survender 1o it of the Trust Cenificaics before the release or 'ransfer of the sock inicrests
cvidencod thereby.

(c) Excepl as pravidad in this Pamgraph 8, Trusice shall not dispase of ar in
any way cncumber the Trust Sioek.

(§) The forcgpiog nomithsanding. if tho STB issucs an arder that the
termination of tus Agreemant will nol cause Summit to have cantrol of MVRC, Trugiee shall transfer on
a pro rata basls 1o or upon tho order of the holder(s) of Trust Cortificates all right, tille and indcrest in
ond o the Trust Siock, whereupon this Agroemen) amomatically shall taminate. Trustee may, in fis
reasorable discretion, require e aamender 1o il of the Trust Cortificales before the relense or transfer
of the stock nicrest evidencerl thereby.

9.  Neither Truxtee nos any affiliate or submidiary of Trusice may bhave any officers
or members of their respeciive baands of dirocors in common with Summit or any of its affiliates, nor
shall it engage in any commaon oc dincct or iodirect business arrangemend with Soomit tha coukd be
constrocd as allowing Sammit ko evercise contr] over Trustce, Neithey Summil nor its affillales or
mbsidiaries ahall purchase the slock or soauritiar of Trmtee or any affiliae or sobaldiary of Trustee.

10.  Trusice shall be entitiad to reccive reasonable and customery compensa-
tion (or all scrvicss rendered by (L amba (v Agroament, and s2id compensation, logethar with all fees,
taxea ot athcr axpanses rexsombly incurral, shall be pald promptly by Summil. Trustee may ot any
o -opoinl wgents end mxy delcge to soch pgents the performancs of any administrative Juty
berounder, and shall be entitled to reimbursernent far the focs sl expenses of soch agos.

.5 A, %
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11, Trusteo shall nol be answerable for the defanft or misconduct of any agem
of attomey oppointed by it in purssance hereof il such agent or aitormey shall have been scleefes with
reasomble care. The dutics and respongbibitics of Trusiee ghall be limited to those expressly set forth
in this Agrecment. Trustee chafl be fufly protected by acling in relionce upon any notice, advice,
direction or other document or sigmimre belicved by Trusiee 10 be pemsine. Truster shall not be
responsible (or the sufliclency or aecuracy of the form, cxecution, validity or geautnencss of the Trust
Stock or any other documents ismed in connection with this Agreement, no- vhafl Trustee be
nspmn'blcofl’mhlchwyrup:nonmmafd;:idanity.mﬂhoﬁtywriglm:;_rhpqms
cxecuting of paporting to cxecuic or deliver sach Trust Stock ar cther document, except for the
cxscuion and delivery of this Agroconent by \restce. Summit at Il tines will projecs, indemnify and
save harmbess Tanstee from any loss, damages, lisddlily, cost or experse whatsoever in connection with
this Agrecement, excepl those, if nary, resulting from the gross negligeoee or willfol miscondact of
Tmﬂ&m!wiﬂudlﬁmnmhuh.ﬁntﬁxﬂtupg&hﬂhy for.mdpyman_qmlbaﬁsnll
costy and cxpenses subject (o the sforedescribed  indemmi{ication; provided, however, that Surnmit
aball ot be rexparmble for Wbe cost mmd expense of any suit that Trustee seif)es without firg obining
Summit's wrinen ronsent. The indamni fication obligations of Summit wrll sarvive any (arminasion of
this Agrecment or the ramoval, resipration of replacament of Trrstice. Trusiee may coosull with
counsel sclocted by it st the opiion of sch coare] shall be fall and complete athorizatlon xod
protection bn respect of ey action taken or amifted or gufTored by Trextsa beraumder b good faith 2nd

in accondmoe with such opimoss.

|
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12, Truure may resign ol my lime by giving sixry (60) days® written notice to
Summit and 10 the STB. Soxmmit shall et keast filecn (1 5) dayas prior to the cifective dale of such o
noiive 3ppoint o mocessor (-xstce which shall satisfy the requirementa of this Agreement. 1l oo
soczessor trestex shall hav * ecn appointed and shall have accepiad appoiniment at {east fifteen (18)
days prior o the effective date of such nolice aof resipmation. the resigning Trusice may petition ey
mutherrity or count of competant jorisdiction for the appointment of a succeasor trextee. In e ovent of
any starial violation bry Trusiee of the lams and conditions of this Agreemenl, Trustee shall become
disqualified from acting o Lrustee hereunder as soon as a saccessor trusico whall have been sclecled (n
the manner provided by this Pargraph.

13.  This Agreemen) may be modifiad or snended by agreement
axccuted by Summit and Trestee, i onder to comply with any rule, regulation or onler of the STB or
upon the opimon of counsel for cither party that such maudification or emendmert is necessary and
consistent with all applicable regnlaions respeciing voling trust agrecrments under 49 CF.R. Part 1012,

14 Ths Agreemcm and the rights and abligations of the partics bereunda
shall be governod by the Lyws af the state of Ohio, cxeept that Lo the exteni any provisiud horeof may
be found incorsisient with the |CC Tomination At af 1993 or regulations promulgated thereander by
the STB. mxch Act an regulxtions shall eontrol and such provisian bhereof shall bo glven efTedt only Lo
the cxtond pamitted by much At or regulations.

15. This Agrroment slalf be binding upon the sxcocesors and assigns of Lhe

partics bereto, incloding without limitxtion snccesyors 1o Summit by merge, consolidstion or elharwise,
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16. (a) Auny ootice or other communication requiced o permitied to ba given
hereunsder shall bo in writlng and shall be mailed by U.S. mail, centiffed mail with return recelpt
requeniedd, or by Federal Exprens, Express Mail, or ol nilar ovanight delivery or courler service or
deliveraed) (in parson ur by Iclcoopy) 1o the party [0 whom it Is to be given at the address st forth
below, or 1o such other address as 1he party shall have given ootee of

To Summit:
Sumemit View, Inc.
136 South Fifth Strect
Cothocion, Ohio 43812
At Vice-President

To Trumies

(b) The addremes of the boldos of Trust Cartificates as shown on the
rmice’s books shall in al] cxes bo deemad 10 be the midresses of Truxt Certificate boldera for all
purposcs uade this Agreament, without regard to whal other or differcat addresscs Trustee may hava
for any Trust Certificate holder. Every notice given by maail shall be deemed given ax of the date of
postmark.

17.  Exch party ackmowledges and agrocs that in the event of a breach of this
Agrocment, the aoo-breaching party would be imenodintely md imeparably harmed and could not be
mufe whole by moocy damages. Accordingly. it s agreed Cai the partics hereto will waive the defenso

of an adequate ranndy & brw in ay suit for spesific paformance, snd ahall be entitied to compel

, ‘

£




~remay

spesific performance of this Agroement in addition 1o any other ranedy (o which they migh! be emtitled
ol law or in cquity.

IN WITNESS WHEREOF, Summit View, Inc. aad have caused

this Agrecment 1o be evecuted by their respective and duly suthorized Feprescnzatives, as of the day
and year fiest hereirabove wrigten.
SUMMIT VIEW, INC.

By:

fs:

By:






